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CITY  OF  SPOKANB  t.  ONSTINE  et  al. 
(Supreme  Court  of  Washington.  Jane  3,  1915.) 

1.  MCWICIPAL  COBPOBATIONS  ^=9514— PUBLIO 

Impboveuxnts— AessseuBNi  or  Benefits. 
A  city  adopted  ordinances  Cor  paving  and 
curbins  a  street  and  re-establishing  its  grade; 
the  cost  to  be  assessed  b;  the  city  council 
against  the  property  benefited.  After  an  assess- 
ment was  confirmed  it  appeared  that  no  account 
had  been  taken  of  the  damages  to  abutting  own- 
ers, and  that  suits  for  damages  were  pending, 
and  an  ordinance  was  therefore  passed  provid- 
ing for  the  bringing  of  a  condemnation  action 
to  determine  the  damages  to  abutting  proper- 
ty; the  cost  to  be  paid  oy  a  special  assessment 
upon  property  benefited.  Upon  the  entry  of 
judgment  the  court  referred  the  matter  to  the 
eminent  domain  commission  for  an  assessment 
upoa  the  property  benefited.  Held,  that  the 
aty,  by  making  the  first  assessment,  aid  not  ex- 
haust its  power,  and  could  by  a  later  proceed- 
in?  make  an  assessment  to  pay  tlie  damages, 
this  not  l>eing  a  double  assessment,  as  the  im- 
provement of  the  street  was  one  I>enefit,  and 
the  change  of  grade  another  benefit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gait  Dig.  SS  1207-1216;  Dec 
Dig.  <©=»514.] 

2.  ElUNBNT    DOUAIK    «=}167  —  PUBUO  lU- 
PBOVEMENTS— AaSESSHENT  OF  BENEFITS. 

As  the  eminent  domain  proceeding  was  a 
separate  proceeding  not  dependent  upon  the  im- 
provement ordinance,  it  was  not  necessary  that 
the  benefits  should  be  assessed  by  the  council, 
and  they  might  be  assessed  by  the  eminent  do- 
main commission  under  Laws  1907,  p.  339,  S  53, 
providing  that,  if  any  city  has  damaged  or  dam- 
ages any  land  for  any  pnblic  purpose  without 
having  made  just  compensation  therefor,  it  may 
cause  such  compmsation  to  be  ascertained  ana 
paid      proceedings  under  that  act. 

[Ed.  Mote.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  451-4M;  Dec.  Dig.  ^ 
167.J 

3.  MCRICIFAX.  COBFOBATIONB  «=»454r— PUBLIC 

IifpBOVBUENTs— Assessment  of  Bensfits. 
Laws  1907,  p.  316,  autborlEes  cities  to  con- 
demn lands  for  streets,  etc.  Section  20  provides 
that  in  the  same  proceeding  the  city  may  pray 
for  an  assessment  to  raise  the  amount  necessary 
to  pay  the  damages  and  compensation,  and  that 
the  proceeding  for  assessment  shall  be  referred 
to  tne  board  of  eminent  domain  commissioners 
if  there  be  such  a  board.  Section  53  provides 
that,  if  any  city  has  damaged  property  for  any 
public  purpose  without  having  made  just  com- 
pensation, it  may  cause  such  compensation  to  be 
ascertained  under  that  act.  Held  that,  in  a 
proceeding  to  assess  the  damages  to  property 
damaged  by  a  change  of  grade  in  a  street,  the 
eminent  domain  commissioners  had  power  to 
assess  the  beneflti;  the  whole  statute  implying 


that  the  assessment  hy  the  commissioners  Is  to 
be  laid  according  to  relative  benefits. 

[Ed.  Note.— For  other  eases,  see  Municipal 
C^oration^^Jlent^D^.^  SS  108&-1083,  1091- 

4.  Eminent  Douain  «=9l01  —  Stbeetb  — 
Change  of  Gbadb— Rioht  to  Damages. 

Where  abutting  property  had  been  improv- 
ed with  referenoe  to  the  paper  grade  of  a  streett 
the  owners  were  entitled  to  compensatioiL  when 
a  different  grade  was  established. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fj  268,  270;  Dec.  Dig.  <8=» 
101.] 

5.  Eminent  Domain  «=»177  —  Pbocebdihos 
TO  AsBsss  Comfbnbatxon— Fabheb. 

In  an  action  by  a  city  to  determine  the 
damages  to  abutting  proper^  from  a  change  In 
a  street  grade,  it  was  not  incumbent  upon  it  to 
join  as  parties  any  except  those  it  Iwlleved  were 
damagedi  and,  if  any  other  property  owner  rest- 
ed under  the  contrary  belief,  he  might  either  in- 
tervene or  bring  an  original  action  in  bis  own 
behalf. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  478, 480,481,  48S,  486;  Dec 

Dig.  i3=5l77.] 

6.  Eminent  Domain  «s»171— Claims— Necbs- 

SITT  OF  PbEBBNTATION. 

It  was  error  to  reject  claims  for  damages 
to  property  from  the  change  in  a  street  grade, 
because  such  claims  were  not  filed  within  30 
days  after  the  damage  or  right  of  actitgi  ac- 
crued. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Cent.  Dig.  H  468,  469;  Dee.  Dig.  «s» 

171.] 

7.  MCHICIPAL  GOBPOBATIONB  «=s>471  —  PUB- 
LIC Iufrovehknts— AsmsBiiSNT  or  Bbnb- 
FiTO— Opibbttiho  Damages. 

Where  a  dty  sued  to  determine  the  dam- 
ages to  abutting  owners  from  a  change  in  a 
street  grade,  and  upon  the  entry  of  judgment 
had  the  matter  referred  to  the  eminent  domain 
commission  for  an  assessment  of  such  damages, 
the  only  question  on  confirming  the  assessment 
roll  was  whether  there  was  an  equitable  assess- 
ment, and  neither  the  court  nor  the  eminent 
domain  commission  could  consider  any  damage 
that  property  sought  to  be  assessed  might  have 
suffered  by  reason  of  the  change  of  grade,  as  the 
law  provides  that  such  damages  shall  be  as- 
sessed by  a  jury,  and  the  property  owners  should 
have  brought  an  action  or  intervened  in  the 
eminent  domain  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CoTporatlonB,  Gent  Dig.  |  1119;  Dec.  Dig.  «s» 
47ij 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Ooanty;  Henry  L.  Kerman, 
Judge. 
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'  ■  HSnlt  by  the  <3ifr  of  Spokane  acalnst  Bur- 
ton J.  Onstine  and  others.  From  an  order 
confirming  an  assessment  of  benefita,  d^nd- 
ants  appeaL  Affirmed. 

Happy  &  Happy,  Bnrcham  &  Blaln,  H.  S. 
Stoolflre,  R.  L.  Edmiston,  and  C  F.  Cowan, 
all  of  Spokane,  for  appellants.  H.  M.  Ste- 
phens, W,  E.  Richardson,  Ernest  a  Sargeant 
and  Dale  D.  Drain,  all  of  Spokane,  for 
respondent 

CHADWICK,  J.  The  grade  of  Sixth 
avenne,  In  the  city  of  Spokane,  had  been 
established,  Improved,  and  maintained  for 
many  years.  In  June,  1910,  the  city  council 
passed  Ordinance  No.  A5256,  calling  for  pav- 
ing and  curbing  the  street  in  accordance  with 
plans  and  specifications  then  adopted.  At 
the  same  time  the  council  by  Ordinance  No. 
A5288  re-established  the  grade  of  Sixth  ave- 
nue as  shown  by  the  plats,  plans,  and  pro- 
flies  attached  to  Ordinance  No.  A5266.  Tbe 
improvement  ordinauce  provided  that  the 
cost  of  the  Improvement  should  be  assessed 
and  levied  against  the  property  benefited  ac- 
cordlDg  to  the  benefit  soatalned.  The  cost 
and  expense  of  the  improvement  was  to  be 
assessed  by  the  dty  council.  The  street  was 
Improved.  An  assesBment  roll  was  prepared 
and  confirmed  by  the  council  in  August,  1010. 
Some  of  the  protesting  owners  paid  the 
amount  of  th^  assessment.  In  November, 
1911,  It  appearing  that  no  account  had  be^ 
taken  of  tiie  damages  which  might  have  been 
suffered  by  property  owners,  and  that  numer- 
ous suits  for  damages  were  pending  against 
the  dty,  the  city  commissioners  passed  an 
ordinance  directing  the  corporation  counsel 
to  begin  an  action  to  condemn  the  property 
abutting  on  Sixth  aTenue  between  Monroe 
street  and  Cannon  street  Section  2  of  the 
ordinance  provided  that  "the  cost  and  ex- 
pense of  said  improTCTient  shall  be  paid 
wholly  or  in  part  by  special  assessment  upon 
tbe  property  benefited,"  and  that  such  assess- 
ments should  be  collected  In  the  manner  pro- 
vided by  the  act  of  March  13,  1007,  granting 
dtles  the  power  of  eminent  domain.  Suit 
was  accordingly  brought  against  several 
property  owners  resulting  in  verdicts  "with- 
out deducting  any  of  the  benefits  which  will 
accrue  to  said  property  by  reason  of  said 
change  of  grade."  Upon  the  entry  of  tbe 
Judgnient  the  petitioner  asked  and  the  court 
made  an  order  referring  the  matter  to  the 
eminent  domain  commission  of  the  dty  for 
an  assi'ssmcnt  upon  the  property  benefited  to 
pny  tliG  Judgment  From  an  order  confirm- 
ing tlie  roll  returned  by  It,  these  protesting 
property  owners  hare  appealed. 

The  record  Is  confused,  and  it  is  apparent 
that  counsel  do  not  agee  as  to  what  occurred 
or  as  to  the  nature  and  character  of  this 
proceeding.  Our  understanding  of  the  several 
contentions  of  tbe  appellants  will  be  stated 
as  we  proceed. 

[1]  First  It  seems  to  be  understood  by  tbe 


appellants  that  the  assessment  to  pay  tbe 
judgment  in  the  eminent  domain  case  is  ao 
interwoven  with  the  Improvement  of  tbe 
street  as  to  be  a  nonseverable  part  thereof; 
that  damages  to  property  owners  as  for  a 
change  of  grade  is,  in  fact,  a  part  of  the  cost 
of  the  improvement,  and  the  dty,  having 
made  and  confirmed  en  assessment  for  the 
improvement,  cannot  by  a  later  proceeding 
make  an  assessment  to  pay  the  resultant 
damages.  We  have  no  doubt  that  the  dty 
might  have  so  proceeded,  but  It  did  not.  The 
measure  of  the  dty's  authority  is  found  in 
the  statute,  but  that  measure  must  be  gauged 
by  the  object  and  purpose  of  the  law.  When 
so  considered,  we  are  not  disposed  to  bold 
that  tiie  dty  exhausted  its  power  to  can  an 
omisslcHi  in  the  proceedliuc.  Indeed,  the  fiict 
that  it  might,  and,  as  appellants  contaid, 
should,  have  done  so  In  the  first  instance,  Is 
an  argument  in  favor  of  the  present  pro- 
ceeding. While  the  result  Is  two  assess- 
ments, It  Is  not  a  double  assessment  A 
double  assessment  results  where  two  assess- 
nunts  are  made  for  the  same  benefit  Here 
the  Improvement  of  the  street  was  one  bene- 
fit and  tbe  change  of  the  grade  was  another 
benefit  While  there  is  no  specific  statute 
upon  which  to  rest  our  jndgmoit  there  Is  no 
statute  denying  the  right,  and,  keeping  the 
object,  and  not  the  conveniences,  of  the  law 
in  mind,  we  find  no  merit  in  this  contention. 

[I]  Second.  It  is  claimed  that  there  Is  a 
lack  of  Jurisdiction,  in  that  the  benefits 
should  have  been  assessed  by  the  coundL  To 
sustain  this  contention  we  must  treat  this 
proceeding  as  one  depmding  upon  Ordinances 
No.  A5256  and  No.  A52S8,  in  which  it  was 
eo  provided.  Having  held  ttiat  the  emlnoit 
domain  proceeding  Is  a  separate  proceeding 
depending  upon  the  statute,  and  not  upon  tbe 
ordinance  of  the  dty,  it  foUows  that  this 
contention  Is  not  well  sustained.  The  stat* 
ntes  provides: 

"If  any  city  has  heretofore  taken  or  shall 
hereafter  take  possession  of  any  la^d  or  other 
property,  or  haa  damaged  or  shnll  hereafter 
damage  tbe  same  for  aoy  of  the  public  purposes 
mentioned  in  thin  act,  *  *  *  without  ha\iQg 
made  just  conipensation  therefor,_  Buch  city  or 
town  may  cause  such  compensation  to  be  as- 
certained and  paid  to  the  persons  entitled  there- 
to bv  proceedings  taken  in  accordance  with  the 
provif^ions  of  tbu  act."  Session  Laws  lOOT,  | 
53,  p.  339. 

Irresi)ectlve  of  these  considerations,  but 
without  so  deciding.  It  would  seem  that  the 
logic  of  several  of  our  dedsions  would  lead 
us  to  the  holding  that  tbe  city  might  submit 
Itself  to  an  action  for  damages  In  such  cases 
and  still  invoke  the  act  of  1907  In  aid  of  an 
assessment  to  meet  the  judgment. 

[3]  Third.  It  Is  contended  that  the  act  of 
1007  (Session  Laws  1907,  p.  316,  c.  153) 
did  not  give  the  eminent  domain  commis- 
sioners the  power  to  assesis  benefits  In  such 
cases,  but  only  to  ascertain  tbe  compensa- 
tion due  those  entitled  thereto  by  reason  of 
the  property  taken  or  damaged.  Appellants 
rely  upon  section  S3  of  the  act;  but  manl- 
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fesfly  tWs  la  not  a  fair  reading  of  the  stat- 
ate  or  of  that  section  of  the  statute.  Sec- 
tkm  53  aim  provldea  that,  where  the  com- 
pensation for  damaged  property  has  not  been 
ascertained  prior  to  the  time  the  improve- 
ment Is  made,  the  council  may  ascertain  the 
amount  of  the  compensation  "by  proceedings 
taken  In  accordance  with  the  proTlslons  «f 
this  act."  It  did  so.  Section  20  of  the  act 
provides  that  npon  petition  therefor  the 
court  shall  appoint  Oie  eminent  domain  com- 
mission of  the  city,  If  there  be  one,  to  assess 
the  cost  of  the  Improvement  and  apportion 
the  jadgmcDt  for  damages  over  the  assess- 
ment district.  Having  followed  the  permis- 
sions and  directions  of  the  statute,  It  cannot 
be  held  that  the  eminent  domain  commission- 
ers had  DO  power  to  assess  beneflts;  for 
the  whole  statute  Implies,  and  we  have  fre- 
quently held,  that  such  assessments  shall  be 
laid  according  to  relative  benefits. 

[4]  Fourth.  It  Is  contended  that  It  was 
error  to  allow  damages  to  those  made  de- 
fendants In  the  eminent  domain  proceedings 
because  the  change  in  the  grade  was  no  more 
than  a  change  In  the  former  paper  grade; 
that  until  an  actual  improvement  of  the 
street  had  been  made  to  conform  to  an  es- 
tablished grade  no  damages  should  have 
been  allowed  under  the  rule  now  well  es- 
tablished In  this  state  than  an  original  grade 
may  be  made  without  meeting  any  conse- 
quential damages  to  abutting  property.  We 
take  It  from  the  record  because  we  do  not 
find  It  disputed  that  the  property  affected 
had  been  Improved  with  reference  to  the  pa- 
per grade.  Under  Spokane  v.  Ladles*  Be- 
nevolent Ass'n,  145  Pac.  443,  such  owners 
were  entitled  to  compensation  as  for  a  change 
of  grade.  Other  reasons  suggest  themselves 
to  the  writer,  hut  this  Is  enough  to  sustain 
the  judgment  In  this  respect. 

[(]  Fifth.  It  is  asserted  that  all  property 
owners  were  not  made  parties  to  the  con- 
demnation suit  It  was  not  Incumbent  upon 
the  dty  to  begin  an  action  against  any  other 
than  those  It  believed  were  damaged.  If 
any  property  owner  rested  under  contrary 
belief,  he  might  have  Intervened  or  brought 
an  original  action  In  his  own  behalf.  Kin- 
cald  V.  Seattle,  74  Wash.  617,  134  Pac.  604, 
135  Pac.  820. 

Sixth.  It  Is  finally  contended  that  the 
assessment  was  Inequitably  laid,  and  that 
appellants  are  called  upon  to  pay  a  greater 
proportion  of  the  cost  than  property  simi- 
larly situated.  Reference  to  the  plat  alone 
would  Indicate  that  this  might  be  true  as  to 
some  of  the  appellants,  but,  taking  the 
whole  record,  we  are  not  prepared  to  say 
that  It  would  sustain  a  finding  that  the  as- 
sessment is  so  arbitrary  or  unjust  as  to 
amount  to  an  abuse  of  discretion.  It  shows 
no  more  than  a  difference  of  opinion  be- 
tween the  commission  and  the  property  own- 
er. In  re  Boycr  Avenue,  Seattle,  79  Wash, 
eu,  141  Pac.  66;   Seattle  t.  Durham,  79 


Wash.  674,  141  Pac.  61;  Spokane  T.  Fon- 
nell,  75  Wash.  417,  135  Pac.  211;  In  re 
Fifth  Ave.,  66  Wash.  327,  119  Pac.  S52; 
Vlegle  V.  Spokane,  78  Wash.  369,  139  Pac 
33. 

7]  Seventh.  Some  of  these  appellants 
who  believe  their  property  was  damaged  by 
the  regrade.  If  the  law  be  as  we  have  de- 
clared It  to  be,  sought  to  offset  their  dam- 
ages at  the  hearing  upon  the  assessment  roll 
agalost  the  amount  that  bad  been  assessed 
by  the  eminent  domain  commission.  Counsel 
for  the  city  objected  upon  the  theory  that 
such  claims  should  have  been  filed  under 
the  statute  and  dty  ordinance  within  30 
days  after  the  damage  or  right  of  action 
had  accnied.  The  court  rejected  this  offer, 
apparently  upon  that  ground.  This  was  er- 
ror under  the  case  of  Kincald  v.  Seattle 
and  the  cases  following  It  But  it  does  not 
follow  that  the  error  was  prejudicial.  As 
we  have  frequently  said,  we  will  not  con- 
cern ourselves  vrlth  the  manner  in  which  a 
trial  Judge  reaches  his  conclusion.  We  think 
clearly  that  Hie  testimony  was  Incompetent 
to  serve  any  purpose  npon  the  hearing.  The 
only  question  the  court  could  try  was  wheth- 
er there  was  an  equable  and  rateable  assess- 
ment upon  Qie  property  benefited.  Neither 
the  conrt  nor  the  eminent  domain  commis- 
sion had  any  power  to  take  Into  coneAdera- 
tlon  any  damage  that  the  pToperty  might 
have  Buffered  by  reason  of  the  change  of 
grade.  The  law  has  provided  that  such  dam- 
ages shaU  be  assessed  by  jury.  Appellants 
should  have  brought  an  action  against  the 
dty,  or,  aa  we  have  heretofore  suggested, 
intervened  In  the  eminent  domain  case.  Not 
having  done  so.  they  cannot  be  beard  in  this 
proceeding.  If  they  have  suffered  damage, 
the7  stUl  hsTB  their  ranedy  against  the 
dty,  subject,  of  coarse,  to  all  1^1  offenses. 

Finding  no  reversible  error,  the  case  is  af- 
firmed without  prejudice  to  those  property 
owners  who  maintain  that  their  property 
has  been  dami^ed  to  bring  an  action  to  as- 
certain the  amount  thereof. 

IfAIN,  ELUS,  and  CBOW,  J3^  concor. 


MATHIS  V.  OBANGEB  BRICK  A  TILE  00. 
(No.  12492.) 

(Supreme  Court  of  Washington.    May  29, 

1.  NbGLIOERCE  ®=:»134— PB00F-<3lBaDHSTAn- 
TIAL  EVXDINCE. 

While  conjecture  cannot  serve  to  establish 
the  negligence  of  a  defflodant,  it  may  be  shown, 
like  any  other  fact,  by  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  gS  267-270,  272,  273;  Dec.  Dig.  «ft=> 
134.] 

2.  Explosives  ®=98— InjtrBiES— Negliqgkce 
—Question  fob  Jttkt. 

In  an  action  against  the  owper  of  a  brick- 
yard for  injury  to  plaintiff  by  the  explosion  of 
a  dynamite  c&p,  defendant's  negligence,  through 
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tbe  acta  of  its  lervanti  in  leAvlng  radi  cftps 
where  diildren  might  find  tbem,  held  for  the 
jury  noder  the  endence. 

[Ed.  Note. — For  other  cases.  Me  BxploaiTea, 
Cent  Dig.  fS  4,  5;  Dec  Dig. 

3.  MaSTBB  ANT)  Sekvant  «=3302  —  Neoli- 
GENOE  OF  Servant— LiABiLTTT  or  Master. 

The  negligence  of  a  servant  in  the  courae 
of  hie  employment  la  that  of  his  master. 

[ICd.  Note.— For  other  caseB,  see  Master  and 
Servant,  Cent.  Dig.  H  1217-1221,  1225.  1229 ; 
Dec.  Dig.  ®=>302.] 

4.  EIXFLOSITES  «3»8— iNTtTRIES— NbOI-IOBNCE 
—  lATBRTEHINa  OAXISB  —  QUESTION  FOR 
JUBT. 

Id  an  action  against  tbe  owner  of  a  brick* 
yard  for  tnjuriea  to  plaintiff  by  the  explosion 
of  a  dynamite  cap,  whether  between  defendant's 
negligence  in  leaving  sncb  caps  where  children 
might  get  at  them  and  the  injary  there  inter' 
vened  an  independent  intelligent  act  of  others, 
relieving  defendant  of  liability  for  the  explo- 
sion,  held  for  the  jury  under  the  evidence. 

[Eid.  Not&— For  other  cases,  see  Explosives, 
Cent,  Dig.  8M.  5 ;  Dec.  Dig.  ^8.] 

6.  Explosives  ^e=>8— Injuries  —  Intibtbh- 

INO  UAUBES. 

Where  the  negligence  charged  is  in  tbe  use 

or  care  of  extremely  dangerous  agencies,  such 
as  high  explosives,  and  the  disastrous  results 
of  negligence  might  reasonably  be  anticipated, 
courts  do  not  look  too  narrowly  for  independent 
causes,  intervening  between  tbe  injury  and  the 
defendant's  negligence,  to  relieve  him  from  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  8M.  5 ;  Dec.  Dig, 

6.  Affbax.  and  Bbbor  «=>^—Bbv2xw— Non- 
suit—PLAiNTtFT's  Evidence. 

On  appeal  from  a  judgment  of  nonsuit,  the 
court,  in  considering  whether  tbe  trial  court 
properly  granted  the  motion,  must  take  the 
plaintiff's  evidence  as  tme. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  2912.  2917.  87^^  3758, 
4024;  Dec.  Dig.  ^927.] 

7.  J£XPI,OBIVE8  ^»8— InJUBIEB— Nl)OI.XQICNOB 

-Intervening  Catjse. 

Where  plaintiff's  mother,  in  taking  a  dyna- 
mite cap  from  his  pocket  and  laying  it  aside, 
where  he  later  secured  it  again,  bad  no  knowl- 
edge of  its  dangerous  character,  her  act  in  so 
doing  was  not  an  independent  intelligent  cause, 
intervening  between  the  exploeiun  and  the  neg- 
ligent act  of  defendant  in  leaving  a  number  of 
BQcb  caps  where  children  might  secure  them,  to 
relieve  sQdi  defendant  of  liability. 

[Ed.  Note^For  other  catea,  see  Explosives, 
Cent  Dis.  H  4,  5;  Dea  Dig. 

&  Judgment  «s>199— New  Tbiaz.  ^»65  — 

TBIAL  of  IsBTTXS  —  JUDOUENT  NON  0b> 

BTANTE  Veredicto. 
A  court  cannot  grant  a  judgment  of  dis- 
missal noD  obstante  veredicto,  where  tbe  liabil- 
ity of  the  defendant  depends  upon  questions  of 
fact,  Budi  queBtinns,  being  for  the  jury,  al- 
though, if  the  endence  for  the  ^lainti^  on  tbe 
isiue  was  unworthy  of  belief  in  the  opinion 
of  the  trial  court,  such  court  may,  in  its  dis- 
cretion, grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  SI  867-875;  Dec.  Dig,  «s»199;  New 
Trial.  Cent  Dig.  |  ISO;  Dec^  Dig.  4^0&] 

Department  Z  Appeal  from  Superior 
Court,  Taklma  County;  Balph  E^uftman, 
Judge. 

Action  by  Jesse  Hatbls  against  the  Gran- 
ger Brick  ft  Tile  Company.    Judgment  of 


nonaui^  and  plaintiff  appeals.  Beveraed  and 

remanded  for  trial 

David  Rankin,  N.  E.  Budc.  Jaa.  O.  Cull, 
and  Geoi^  B.  Holden,  all  of  Nortb  Taklma, 
for  appellant,  McAulaj  &  Meigs,  of  North 
Takima,  for  respondent. 

EliUS,  J.  This  Is  an  action  for  personal 
Injuries.  For  some  years  prior  to  the  spring 
of  1913,  the  defendant  owned  and  operated 
a  brickyard  near  the  town  of  Granger,  a  tU* 
lage  of  about  600  inhabitants  In  Taklnui 
county.  The  yard  was  located  between  the 
Yakima  river  and  a  range  of  hills  known  as 
Snipes  Mountain,  ^e  material  for  making 
bricks  came  from  two  sources,  day  from  the 
day  pit  on  tiie  side  of  the  mountain  several 
hundred  feet  from  the  brickyard  and  soU 
from  the  soil  pit  Immediately  adjacent  to 
the  yard  and  machinery.  Tlie  soil  pit  was 
an  excavation  to  a  depth  ot  about  30  feet  be- 
low the  level  of  the  yard.  Near  the  yard 
were  houses  for  empIoyCa,  and  the  town  of 
Granger  and  the  nearest  school  building 
were  about  a  half  mite  distant  The  public 
highway  leads  south  from  tbe  town  of  Gran- 
ger, pasaTog  Immediately  In  front  of  this  plant 
and  near  the  soU  pit.  To  secure  material 
from  the  two  pits  It  was  necessary  to  loosen 
the  earth  by  blasting.  This  was  usually  done 
with  giant  powder,  fuse,  and  fulminating 
caps,  called  in  tbe  record  "dynamite  caps." 
The  supply  of  explodves  was  usually  stored 
500  or  600  yards  from  the  plant  In  tbe  hill- 
side, in  an  inclosure  made  by  placing  a  wood- 
en door  in  front  of  an  excavation  that  had 
formerly  been  used  as  a  part  of  the  clay  pit 
to  which  we  have  already  referred.  Tbe 
door  was  never  locked,  but  had  a  danger 
sign  upon  It.  In  the  vldnlty  ot  the  brick- 
yard petrified  wood  bad  been  found,  and 
children  and  others  were  accustomed  to  fre- 
quent the  locality  In  search  of  It  Small 
children  were  frequently  in  and  about  the 
plant  and  tbe  soil  pit,  wldch  was  not  Indos- 
ed  with  fences  or  other  barriers.  There  was 
no  evidence  Uiat  the  respondent  ever  object- 
ed to  their  presence.  There  was  no  danger 
sign  anywhere  about  tbe  plant,  except  on  the 
door  of  the  machinery  building. 

On  or  about  the  1st  day  of  April,  1913, 
Bilc  Hilton  and  Ray  Martin,  two  boys  who 
were  then  attending  the  public  sdiool,  went 
over  to  the  brickyard  after  school,  one  of 
them  said,  looking  for  lizards  In  the  soil 
pit.  Tbey  found  In  one  of  the  buckets  of  tbe 
elevator,  used  for  holsUng  soil  from  the  pit, 
near  tbe  bottom,  a  partly  filled  box  of  dyna- 
mite caps.  These  they  took  and  hid,  and  cm 
the  next  di^  carried  some  of  them  to  schooL 
There  was  evidence  tending  to  show  that 
while  these  two  boys  and  tbe  plaintiff,  Jesse 
Matbls,  then  a  boy  about  11  years  old.  were 
rumiing  and  playing  together  on  the  school 
ground,  one  of  the  caps  fell  from  the  pocket 
of  either  Hay  Martin  or  Eric  Hilton,  prob* 
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ably  the  latter,  and  was  picked  up  by  tbe 
plaintiff,  who  said  he  saw  It  before  It  struck 
the  groand.  He  carried  this  cap  for  a  few 
days  In  a  pocket  of  bis  overalls,  showing  It 
to  no  one.  Be  did  not  know  what  it  was. 
On  Saturday  the  plaintiff's  mother  washed 
these  OTeralla  and  remored  tbe  cap,  with  a 
i&rge  nnmber  of  other  trinkets,  from  the 
pockets,  placing  them  on  a  desk  In  the  sit- 
ting room.  The  plaintiff,  finding  It  there, 
picked  it  np  and  undertook  to  pick  the  sub- 
stance ont  of  it  with  a  hairpin,  when  It  ex- 
ploded, mutilating  the  thnmb  and  three  fin- 
gers of  bis  left  hand  and  injuring  his  left 
ear,  resulting  in  the  loss  of  the  fingers  and 
tbumb  and  a  permanent  Impairment  of  his 
hearing.  Other  evidenra,  so  tar  as  necessa- 
ry, will  be  discussed  In  considering  tbe  ques- 
tions presented. 

At  the  close  of  the  plaintiff's  eridenoe  tbe 
court  granted  a  nonsuit  and  dismissed  tbe 
action.  Tbe  plaintiff  appeals.  If  the  Judg- 
ment of  dismissal  can  be  sonndly  sustained. 
It  must  be  upon  one  or  all  of  three  grounds 
which  may  be  stated  in  logical  order  as  fol- 
lows: (1)  That  the  evidence  was  Insufficient 
to  establish  actionable  negligence  on  the  re- 
spondent's part.  (2)  That  tbe  boy,  Eric  Hil- 
ton, was  an  Independent,  IntelUgeut,  inter- 
Tening,  efficient  factor,  interrupting  the  chain 
of  causation,  and  relieving  the  respondent 
from  liability  in  any  event,  In  that  its  negli- 
gence was  not  the  proximate  cause  of  the  in- 
jury. (3)  That  the  appellant's  mother  was 
likewise  an  Intervening  cauw,  We  shall 
consider  these  In  their  order. 

[1]  1.  The  respondent  contends  that  there 
was  DO  evidence  as  to  bow  the  box  of  caps 
came  to  be  in  the  bucket  In  the  soli  pit. 
Many  familiar  decisions  are  dted  to  the  ef- 
fect that  verdicts  based  upon  pure  conjecture 
will  not  be  permitted  to  stand.  In  applying 
this  principle  the  respondent  loses  sight  of 
the  clear  distinction  between  pure  conjecture 
and  reasonable  Inference.  Negligence,  like 
any  other  fftct,  may  be  proven  by  circumstan- 
tial evidence.  The  evidence  here  shows  that 
respondent  had  been  using  explosives  In  the 
soil  pit  and  in  tbe  clay  pit  for  a  number  of 
years.  Tbere  was  no  evidence  that  any  one 
else  had  used  such  explosives  in  that  vicin- 
ity, except  on  one  occasion  in  1911,  when 
dynamite  was  employed  in  an  effort  to  raise 
the  body  of  a  person  who  had  been  drowned 
In  the  Yakima  river.  Dynamite  for  that  pur- 
pose was  then  secured  from  the  respondent, 
because  It  could  not  be  procured  elsewhere 
in  the  Tl<dnlty.  In  the  consideration  of  the 
motion  for  a  nonsuit,  we  must  assume  that 
the  boys,  Eric  Hilton  and  Ray  Martin,  found 
the  dynamite  caps  In  the  respondent's  soil 
pit,  the  place  where  they  say  they  found 
them. 

The  resiwndent  claims  that  the  tin  box  con- 
taining the  caps  was  never  taken  into  the 
ioU  pit,  but  only  so  many  caps  as  were  nec- 
essary to  fire  the  blasts  contemplated  at  a 
gtren  time.   Tbe  evidence  shows  that  this 


was  the  usual  course;  but  that  It  was  not 
universal  is  Inferable  from  tbe  testimony  of 
two  witnesses  who  had  been  In  respondent's 
employ  for  several  years.  One  of  these  testi- 
fied that  he  often  did  the  blasting  and  han- 
dled tbe  explosives;  that  he  generally  took 
sufficient  caps  from  the  clay  pit  to  the  soil 
pit  to  do  the  blasting,  but  sometimes  had 
caps  left,  which  were  "supposed"  to  be  re- 
turned to  the  clay  pit.  He  recalled  one  time 
In  particular  when  the  box  of  explosives  was 
left  at  the  soli  pit  on  top  of  the  bank ;  that 
he  found  It  there,  and  left  It  there,  and 
went  back  to  burning  brick,  and  did  not 
know  how  long  It  remained.  The  other  tes- 
tified that  the  explosives  were  kept  "a  good 
part  of  the  time"  in  the  clay  pit  on  the  hill, 
and  sometimes  down  in  the  soil  pit  under 
certain  waste  timbers  that  were  piled  there ; 
that  the  box  containing  both  caps  and  dyna- 
mite was  put  under  "rubbage  and  old  boards" 
to  keep  dry ;  that,  while  a  passer-by  could 
not  see  It  from  above,  it  could  be  seen  read- 
ily from  down  In  the  pit;  that  It  was  on  a 
bank  something  like  half  way  from  the  top 
of  the  pit,  but  could  be  reached  easily  by 
climbing  a  little  way  up.  When  asked  how 
long  be  had  known  the  cape  to  remain  there 
he  answered: 

"Oh,  I  couldn't  tell  you.  I  couldn't  answer 
that  question  exactly  at  all.  Jnst  the  limits 
of  time  1  don't  know." 

The  evidence  was  clear  and  ample  that  the 
explosives  were  habitually  kept  In  a  most 
careless  manner  In  the  clay  pit,  guarded  by 
nothing  more  substantial  than  a  wooden 
door,  which  was  never  locked. 

[2,  3]  In  view  of  all  these  circumstances, 
we  think  that,  when  It  was  shown  by  posi- 
tive evidence  that  these  boys  found  the  caps 
on  the  premises  and  In  tbe  soil  pit,  where 
they  were  habitually  used  by  the  respond- 
ent's employes,  and  where  they  were,  from 
time  to  time,  left  for  indefinite  periods,  the 
evidence  indicating  that  no  one  in  particular 
was  held  resiKmsible  by  the  respwdent  for 
their  care  and  custody,  it  waa  for  the  Jury  to 
say  whether  or  not  the  raps  were  left  by 
some  of  the  employes  of  the  respondokt 
where  they  wen  found  hy  the  boys.  In 
such  a  case  the  negligence  of  the  employes  la 
imputed  to  the  mastw.  Tbere  can  hardly  be 
reasonable  doubt  that  the  cape  found  belong- 
ed to  the  respondent  There  can  be  no  doubt 
that,  If  they  did,  they  would  not  have  been 
found  tbere,  had  the  respondent  kept  Its  ex- 
plosives under  lock  or  securely  safeguarded, 
which  was  Its  positive,  nondelegable  duty. 
Tbere  was  ample  evidence  to  take  the  case  to 
the  Jury  on  the  auestion  of  the  reapwdent^s 
negligence. 

In  Crabb  v.  WUklna,  59  Wash.  802, 109  Pac 
807,  a  case  presenting  facts  quite  similar  to 
this  pbase  of  the  facts  here,  the  trial  court 
granted  a  nonsuit  on  the  ground  that  no  neg- 
ligence was  proved.  BererBlng  the  Judg- 
ment, this  court  said: 
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"Bnt  ve  thliilc  Ouit  the  ooart  erred  in  this] 
respect,  and  that  there  was  sufficient  testimony 
to  fo  to  the  jury  on  that  proposition,  and  that, 
while  there  waa  no  direct  testimony  concerning 
the  manner  in  which  these  capa  found  their 
way  to  the  place  where  the  boTO  obtained  them, 
it  was  a  reasonable  and  natural  inference, 
which  the  jury  would  he  warranted  in  drawing 
from  the  facts  proven,  that  they  came  there 
as  a  result  of  tiie  work  which  was  going  on  in 
that  place  and  in  which  they  were  used,  and 
through  the  agency  of  the  men  who  were  oper- 
ating the  driU." 

See,  also.  City  of  Victor  t.  Smilanlc^,  &4 
Colo.  479,  131  Pac.  .392. 

[«,  E]  2.  At  the  time  of  the  accident  Eric 
miton  was  nearly  14  years  old.  Bay  Mlartlu 
was  about  a  year  younger.  Eric  knew  the 
caps  were  dynamite  caps,  but  Bay  did  not 
T^elr  testimony  tended  to  show  that  neither 
of  them  knew  at  the  time  they  took  them 
that  the  caps  could  be  exploded  otherwise 
than  'by  means  of  a  fuse.  Eric  testified  that 
at  that  time  he  had  never  exploded  a  cap 
and  had  never  seen  one  exploded ;  that  he 
"guessed"  he  thought  they  could  be  exploded 
by  a  fuse,  but  did  not  know  that  they  would 
"go  o£C"  any  other  way;  tliat  be  fired  some 
with  a  fuse  which  he  got  at  home,  his  father 
having  gotten  It  for  use  in  blastii^  with 
blade  powder  for  a  well;  that  he  did  not 
fire  any  of  the  caps  In  any  other  way;  that 
he  did  not  know  wliether  Ray  or  any  one 
else  fired  any  of  the  caps.  Bay  Martin  tes- 
tified that  he  himself  exploded  one  cap  by 
placing  it  on  a  rock  and  throwing  another 
rock  at  it.  This  was  evidently  the  result  of 
an  experiment,  such  as  any  boy  would  be 
likely  to  indulge.  He  did  not  say  that  Eric 
was  present  at  the  time,  but  used  the  word 
"we,"  thus  inferring  that  he  was.  He  did, 
however,  testi^  directly  that  Eric  fired  his 
caps  with  a  fuse,  and  did  not  intimate  that 
he  GYBT  fired  any  In  any  other  way.  Another 
boy  testified  that  a  day  or  two  before  the  ac- 
dddat  he  heard  explosions  around  the  school- 
house;  Chat  he  was  in  the  scboolhonse  up- 
stairs at  a  window,  and  saw  Eric  Hilton  at 
the  side  of  the  school  grounds  put  something 
on  a  rock  and  bit  It  with  another,  causing  an 
explosion;  that  be  did  not  see  any  fuse  or 
matches  used. 

Whether,  luior  to  tba  time  whrai  the  cap 
which  caused  the  injury  came  into  plalntHFs 
possession.  Brie  Hilton  knew  that  such  caps 
could  be  wcptoded  by  any  other  means  than 
by  a  fuse,  and  appreciated  their  dangerous 
character,  were  QuesUons  of  fact  to  be  de- 
termined from  the  evidence.  They  cannot  oa 
this  evidence  be  determined  by  the  court  as 
a  matter  of  law.  Considering  all  of  the  evi- 
dence bearing  upon  the  subject,  it  is  capable 
of  the  Inference  that  he  knew  that  dynamite 
caps  were  dangerous,  but  did  not  know,  or  at 
least  did  not  wpredate,  the  extent  of  their 
dangerous  character.  The  evidence  la  capa- 
ble of  the  reasonable  inference  that  he  did 
not  know  Uiat  tb^  could  be  exjOoded  by  con- 
cuBslon  or  in  an  accidental  manner  without 
the  aid  of  a  taae. 


"In  common  wltii  other  courts,  we  have  held 
that,  in  passing  upon  a  motion  for  a  nonsuit 
the  court  must  consider,  not  alone  the  literal 
statements  of  the  witnesses,  but  every  justifi- 
able inference  favorable  to  the  party  against 
whom  the  motion  is  directed."  Hillebrant  v. 
Manz,  71  Wash.  250,  256,  128  Fac.  892;  King 
V.  Page  Lumber  Co..  6«  Wash.  123,  126.  11» 
Pac.  180;  Brown  v.  Walla  Walla,  70  Wash. 
670,  674,  336  Pac.  1166:  Young  v.  Aloha  Lum- 
ber Co..  63  Wash.  600,  606,  116  Pac.  4; 
Johnson  v.  Johnson,  147  Pac.  649. 

Whether  either  he  or  Bay  Martin  had  an  ap- 
preciating sense  of  the  extent  of  the  danger, 
so  as  to  be  an  intelligent  intervening  cause, 
was  under  the  evidence  a  question  for  the 
jury.  This  phase  of  the  case  is  clearly  con- 
trolled by  the  dedslon  of  this  court  in  Olson 
V.  Gill  Home  Investment  Co.,  58  Wash.  161, 
108  Pac;  140,  21  L.  B.  A.  (N.  S.)  884,  on  a 
state  of  fiicts  strikingly  analogous  to  that 
here  presented.  In  that  case  the  boys  who 
stole  the  dynamite  and  caps  were  about  14 
years  of  age.  The  boy  who  was  Injured  was 
younger.  The  court  said: 

"In  this  case  it  was  for  the  jury  to  deter- 
mine whether  respondent  and  the  other  boys, 
considering  their  age,  their  expenence,  and  tbeir 
knowledge  of  right  and  wrong,  were  in  their 
acts  governed  by  unreasoning  and  natural  im- 
pulses. •  *  *  The  question  as  to  whether 
the  boys  fully  understood  the  criminal  import 
of  their  act  was  properly  submitted  to  the  jury, 
.and  determined  adversely  to  the  appellants'  con- 
tention, as  was  also  the  question  of  the  con- 
tributory negligence  of  the  respondent;  he  be- 
ing of  tender  age.  There  was  evidence  tending 
to  show  that  the  boys,  including  respondent,  did. 
to  a  limited  extent,  realize  that  dynamite  was 
a  violent  explosive.  They  were  trjing  to  ex- 
plode it;  but  the  evidence  further  shows  tliat 
the^  did  not  fully  understand  or  appreciate  all 
of  Its  dangerous  qualities.  They  supposed  it 
could  only  be  exploded  by  some  method  of  igni- 
tion, and  when  they  lit  the  fuse  they  dodged 
behind  large  stumps  for  protection.  It  is  evi* 
deat,  however,  that  they  did  not  antidpate  that 
any  explosion  could  be  produced  in  the  manner 
in  whidk  it  was  produced.  In  the  Ugbt  of  re- 
spondent's tender  years,  his  limited  Imowledge. 
his  lack  of  experience,  and  all  of  the  facts  and 
circumstances  disclosed  by  the  evidence,  we  can- 
not h<dd  that  be  was,  as  a  matter  of  law,  guilty 
of  such  contributory  negligence  as  relieve  the 
appellants  from  liabilit}',  but  must  hold  that 
the  question  of  his  contributory  negligence  was 
an  issue  for  the  jury." 

In  Vills  V.  City  of  Cloquet,  119  Minn.  277. 
138  N.  W.  33.  another  case  closely  i>arallel 
with  this  on  the  facts,  the  court  said: 

"The  negligence  of  defendant  in  leaving  the 
fuse  caps  where  it  did  was  not  a  remote  cause; 
at  least  it  was  a  question  for  the  jury,  and 
properly  submitted  to  it  The  cases  have  been 
so  many  times  reviewed  that  we  need  do  no 
mere  than  state  our  conclusion,  which  we  think 
is  amply  sustained  by  many  decisions  of  this 
court.  The  principle  is  that  where  several 
concurring  acts  or  conditions,  one  of  them  a 
wrongful  act  or  omission,  produce  an  injury, 
such  wrongful  act  or  omission  is  to  be  regard- 
ed as  the  proximate  cause  of  the  injury,  if  it 
be  one  which  might  reasonaUy  have  been  an- 
ticipated from  such  act  or  omission,  and  whlcdi 
would  not  have  occurred  without  it" 

See,  also,  Wellington  v.  Felletier,  178  Fed. 
906.  97  a  a  A.  458,  26  li.  B.  A.  (N.  S.)  7U»; 
United  States  Natural  Oas  Oa  t.  Hlcka,  134 
Ky.  12, 119  S.  W.  166.  S8  U  a  A.  (N.  8.)  249, 
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and  note  fbereto;  Akin  T.-Bndley  Eaglneer- 
iiiS  &  lUacb.  Oo.»  48  Wash.  97,  92  Pac.  903, 
and  note  to  same  case  14  L.  B.  A.  (N.  S.)  586. 

From  tiiese  cases  It  Is  evident  that  courts 
do  no^  and  we  tlilnb  should  not,  look  too 
narrowly  for  Independent  Interrenlns  causes, 
wbere  tbe  negligence  Is  In  the  use  or  care 
ot  extremely  dangerous  agencies,  and  the 
disastrous  results  of  such  negligence  might 
reasonably  be  anticipated. 

[6,  7]  3.  It  is  equally  clear  that  the  act  of 
appellant's  mother  was  not  an  Independent, 
interT»ilng,  efficient  cause.  In  considering 
the  motioii  for  a  nonsuit,  we  must  assume 
that  she  told  the  truth.  She  testified  In 
substance  that  when  she  took  the  playthings 
from  the  boy's  pocket  she  noticed  the  cap, 
and  at  first  thought  It  was  a  ferule  from  a 
pencil,  but  conclnded  It  was  too  small ;  that 
she  noticed  the  cap,  because  It  was  bright  and 
new  and  something  out  of  the  ordinary ;  that 
she  had  never  seen  a  dynamite  cap  prior  to 
that  time,  and  carelessly  laid  it  on  the  desk 
with  the  other  things,  "not  dreaming  of  Its 
being  a  dynamite  cap." 

The  respondent's  primary  negligence,  which 
vre  have  seen  was  a  question  for  tbe  Jury, 
coneifited  In  abandoning  this  cap  In  such 
manner  that  It  was  likely  to  fall  into  irre- 
sponsible hands,  thus  setting  in  motion  a 
chain  of  causation  from  which  might  have 
been  reasonably  anticipated  Just  such  an  In- 
Jury  as  actually  resulted.  To  say  that  this 
<Aain  was  broken,  as  a  matter  of  law,  by  the 
unwitting  failure  of  the  mother  to  taterrupt 
It,  is  to  lose  the  logical  perspectlTe  and  take 
a  distorted  view  of  tbe  relattre  Importance  of 
the  incidents.  It  would  be  to  eclipse  the  duty 
of  oue  who  Imows  of  the  dangerous  character 
of  an  agency  to  control  It,  by  magnifying  the 
innocent  failure  of  another  to  Imagine  a 
danger  of  which  she  had  no  knowledge  Into 
a  positive  duty  to  know  and  avoid  It  It 
would  be  to  miss  entirely  the  basic  principle 
of  the  exercise  of  reasonable  care,  which 
measures  the  duty  by  the  magnitude  of  the 
danger  reasonably  to  be  anticipated  by  one 
pfwsessed  of  the  knowledge  necessary  to  fore- 
see it.  Jobe  T.  Spokane  Gas  A  Fuel  Co.,  73 
Wash.  1,  5,  131  Pac.  236,  48  L.  R.  A.  (N.  S.) 
931 ;  Williams  v.  Spokane,  73  Wash.  237,  242, 
131  Pac.  833;  Blair  v.  Spokane.  66  Wash. 
399,  402,  110  Pac.  839;  Atberton  v.  Tacoma 
By.  &  Power  Co.,  30  Wash.  395,  404,  71  Pac. 
39. 

[I]  The  case  of  Pittsburg  Beductlon  Co.  v, 
Horton,  87  Ark.  676,  113  S.  W.  647,  18  U  E. 
A.  (N.  S.)  9(^,  relied  upon  by  respondent,  so 
far  as  It  is  sound  la  not  in  point,  and  so  far 
as  It  is  In  point  It  seems  to  us  unsound.  It 
is  based  upon  the  court's  argument  from  the 
evidence  that  the  parents  of  the  boy  who 
found  the  explosive  cap  kneto  of  its  danger- 
out  eharacter  and  knew  that  he  bad  it,  yet 
permitted  blm  to  retain  It  for  a  week,  and 
finally  to  take  It  to  school,  where  he  gave  It 


to  another  Ix^*  who  -was  Injured  It.  This 
would  be  tiie  sound  view  if  tbe  court  were 
the  trier  of  the  facts.  With  deference  to  tbat 
court,  however,  we  think  the  deddon  nn- 
Bound,  In  that  It  assumes  tbe  fact  of  tlie 
parents'  knowledge,  in  spite  of  the  mother's 
testimony  that  she  did  not  know  what  tbe 
cap  was,  and  tbe  father's  testimony  that  be 
did  not  know  that  tbe  boy  bad  it  until  he 
beard  of  it  after  the  accident.  Under  our 
dedalons,  and  what  we  conceive  to  be  tbe 
sounder  rule  everywhere,  tiidr  testimony 
made  tbe  question  of  tbelr  knowledge  one 
for  tbe  Jury.  Under  our  decisions,  if  the 
court  found  this  testimony  so  adverse  to  oth- 
er conceded  facts  as  to  make  It,  in  bis  opin- 
ion, unworthy  of  belief,  he  could,  in  his  dis- 
cretion, grant  a  new  trial,  but  could  not  grant 
a  Judgment  of  dismissal  mm  obstante  veredic- 
to, without  Invading  tbe  province  of  th^  Jury 
as  triers  of  tbe  f&cts.  Brown  v.  Walla  Walla, 
supra. 

Every  phase  of  this  case  la  governed  by 
our  own  decisions.  The  Judgment  of  non- 
suit cannot  be  sustained  without  resolving 
every  inference  from  the  evidence  in  favor  of 
the  respondent,  rather  than  in  favor  of  the 
appellant,  which  Is  the  converse  of  the  cor- 
rect rule. 

Reversed  and  remanded  for  trlaL 

FULLBBTON,  UAIN,  and  CBOW.  JJ., 
ooncnr. 


THOMAS  V.  KNIGHTS  OP  MACCABEES 
or  THE  WOBLD.    (No.  12683.) 
(Supreme  Court  of  Washington.  June  S,  1919.) 

1.  INSUBANCB  «=>71&— MtmjAt  BENEFIT  In- 
SDBANOB—RlGHT  OF  CBBTIFICATB  HOLDEB. 

A  certificate,  issued  by  a  fraternal  insurer, 
authorized  the  aBsociation  to  levy  as  many  as- 
seBsments  as  might  be  necessary  to  meet  aeath 
lossea.  Tbe  by-laws  under  which  tbe  certificate 
was  iasued  declared  that  tbe  member  should 
pay  the  same  rate  of  aescssment  as  long  as  he 
remaioed  in  good  standing.  The  association  re- 
served the  right  to  chaoge  the  by-laws.  HelA, 
that  there  was  no  contract  in  the  ordinary 
sense,  the  insurance  being  but  a  mutual  prum- 
ise  by  every  member  to  pay  the  certificate  of 
every  other  member;  bence  tbe  bolder  had  no 
vested  right,  preventing  the  associaticm  from 
raising  the  assessment  to  Buch  a  rate  as  would 
pay  deatit  claims, 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  18o5;  Dec.  Dig.  'S=>719.] 

2.  Insurance  €=>719— Inchease  of  Bates — 
Estoppel. 

Ab  there  was  no  contract,  there  could  be  no 
estoppel  preventing  the  society  from  raising  the 
assessments. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1855;  Dec.  Dig.  <g=»719.] 

3.  Inbubance  ®=9719— Mutual  Benefit  In- 
surance—I  ncbeabe  OF  Assessments. 

Where  the  assessments  paid  by  younger 
members  were  suflicieot  to  pay  their  insurance, 
an  older  member  could  not  complain  that  an  in- 
crease in  assessments  was  made  solely  upon 
members  of  more,  advanced  age. 

(Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  I  3855 ;  Dec  Dig.  «=9719.] 
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4.  INSDBAITOI  «»719— FbATEBNAI,  iNBITBAirCB 
— ^RlQHT  OF  Cebtificatb  Holdbb. 

That  a  fraternal  inaurer,  authorised  to  ievj 
as  many  asaeasinents  as  micht  be  necesuirT  to 
m«et  death  losses.  Increased  the  amonnt  of  the 
assesEmeuts,  bat  not  their  number,  does  not 
give  a  member  any  equitable  rights;  the  effect 
being  the  same  &s  if  more  numerous  assessments 
were  levied. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1855 ;  Dec.  Dig.  «S»719.] 

6.  InSUBANCB  €=»719— FBATEBNAL  INBUBANCK 

— Sdbplus. 

Id  view  of  Laws  1911,  pp.  279,  281,  IS 
210,  214,  declaring  that  fraternal  associations 
may  create  and  invest  a  surplus  and  grant  paid- 
u^  insurance,  not  exceeding  In  value  the  propor- 
tion of  the  reserve  to  the  credit  of  such  mem- 
bers, and  that  no  member  shall  have  individu- 
al rights  or  become  entitled  to  any  part  of  the 
reserve  otherwise,  a  member  of  a  fraternal  in- 
surer, which  accumulated  a  reserve  to  pay  death 
claims,  haa  no  right  to  require  the  Insurer  to 
apply  the  reserve  to  current  deficiencies  in  as- 
sessmeuts,  where  the  reserve  was  not  sufficient 
to  make  up  the  deficiency  In  assessments  and 
pay  the  esUmated  claims. 

[Sid.  Note^— For  other  cases,  see  Insurancch 
Cent  Dig.  {  18S0;  Dm.  Dig.  «s»719.] 

6.  IKSUEAKCB  «»7^>— FBATEBNA£  INBUBAITOE 

—Rescission  or  Ckmnucr. 

Where  a  fraternal  order  increased  the  as- 
sessments, as  was  its  right,  a  member  is  not 
entitled  to  rescind  his  contract  and  recover  back 
the  sums  already  paid  in ;  the  order  not  breach- 
ing its  contract. 

[Ed.  Note.— For  other  cases,  see  Insnranoe. 
Cent.  Dig.  1  1377;  Dec.  Dig.  «s>730.] 

7.  Inbubancb  ©=>719  —  Fbatebhal  InaUB- 

ANCB — IHCBEASB  OF  ASBESSMBNTS. 

Under  Laws  1911,  pp.  2S1,  290,  |S  214,  228, 
respectively  declaring  that  no  traternal  associa- 
tion shall  transact  business  in  the  state  which 
does  not  provide  for  periodical  asseraments  suf* 
ficient  to  provide  for  meeting  its  mortuary  obli- 
gations, and  that  the  laws  of  such  societies  shall 
provide  that  if  the  stated  contributions  are  in- 
sufficient, increased  rates  shall  be  collected,  a 
fraternal  order  haa  the  right  to  increase  th« 
rates  of  members  so  as  to  be  able  to  meet  death 
claims. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  8  1855 ;  Dec  Dig.  ^719.] 

8.  Costs  ^=3l3— Afpeax^Awabd  to  Unsno- 
CESSFUI,  Fabty. 

Where  the  suit  by  a  member  of  a  frater- 
nal association  to  aijoin  the  collection  of  in- 
creased assessments  to  meet  death  claims  was 
novel  and  of  general  intereat,^  costs  should  be 
borne  by  the  insurer,  though  it  was  successful 
on  appeal,  particularly  where  Its  brief  and  ab- 
stract Were  unnecessarily  long. 

[Ed.  Note.— For  other  cases,  see  Coats,  Cent. 
Dfg.  SS  21,  25;  Doc  Dig.  ^13.] 

Department  1.  Appeal  from  Saperior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  Jesse  Thomas  against  the 
Knights  of  the  Maccabees  of  the  World. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded,  with  dlrec- 

ttODB. 

Reynolds,  Balllngn  ft  Hutson,  of  Seattle, 
and  Carlos  S.  Hardy,  of  Iim  Angeles,  Cal., 
for  appellant  Jesse  Tbonuu.  of  Tacoma, 
for  xeqpondent.  Gea  W.  Miller,  of  Chicago, 
111.,  amicus  curlee. 


GHADWIGK,  J.  Jesse  Thomas,  reQ»iid< 
ent,  tben  38  yean  <dd,  applied  for  and  recelT- 
ed  a  certificate  of  membership  In  the  appel- 
lant order,  a  fraternal  beneficiary  associa- 
tion organized  under  the  laws  of  the  state  of 
AUdilgan.  ThB  society  was  oi^onlsed  and 
commenced  to  do  buslneBS  as  sodi  In  the 
year  1883.  It  18  what  Is  popularly  known  as 
a  fraternal  benefit  association,  faaTlng  no 
other  object  than  to  promote  social  and  fra- 
ternal intercourse  among  its  members  and 
to  pay  benefits  In.  case  of  sl^neaa  or  death. 
It  l8  carried  on  by  a  lodge  system  bavliig  a 
secret  rltnaL  It  ad(q;ited  and  has  malptata- 
ed  a  r^reseutatlTe  form  of  gorramnent  Its 
BUbordlaate  or  local  bodies  are  called  "toits." 
A  state  body,  known  as  the  "Great  Oomp,"  la 
made  iq>  of  delegates  elected  by  the  "Tenta." 
The  Great  Gamp  in  turn  electa  dd^tes  to  a 
national  council  or  assembly  known  as  "The 
Supreme  TeaV  Bach  of  these  bodies  have 
leg^^tlTe  powers,  the  Supreme  T»t  having 
a  general  revisory  power  over  the  acts  of  all 
subordinate  bodies,  as  well  as  Jurisdiction  to 
make  all  changes  in  the  substantiTe  law  at 
the  order  whldi  In  its  Judgment  may  be  nec- 
essary for  its  preaerration  and  weU*beiiig. 
At  the  time  It  was  organised  the  80<dety 
adopted  a  sdkedule  ot  rates  to  be  ccdlected 
by  assessment  ivon  the  membership,  the 
fundamental  thouglit  being  that  the  society 
would  make  an  assessment  upon  tlie  mem- 
bership to  meet  eadi  death  loss  aa  it  occur- 
red, and 

"in  case  one  assessment  per  month  shall  not  be 
sufficient  to  pay  the  death  and  disability  claims 
as  they  occur,  then  the  Supreme  Record  Keeper 
is  hereby  authorised  to  levy  such  additional  as- 
sessments as  may  be  requirlBd  from  time  to  time 
to  pay  such  daima." 

There  seems  to  have  beea  an  assumption 
that  it  would  not  be  necessary  to  levy  more 
than  12  assessmtots  per  annum  to  meet  tiie 
maturing  obligations  of  the  society.  In  the 
first  three  years  of  its  existence  only  18  as- 
sessments were  levied.  Thereafter  assess- 
ments were  levied  with  greater  frequency,  so 
that,  notwithstandtQg  an  increase  In  rates, 
for  example,  from  60  cents  per  thousand  at 
the  time  of  organlEation  for  age  38,  to 

90  cents  per  thousand  (1S95)  for  the  same 
age,  the  society  was  compelled,  from  time  to 
time,  to  levy  what  la  commonly  known  among 
fraternal  Insurance  societies  as  "double 
headers,"  that  i^  two  assessments  at  the 
same  time. 

Mr.  Thomas  Joined  the  society  in  1898. 
His  rate  was  90  cents  per  $1,000.  Tbe  in- 
creased rates  did  not  apply  to  members  who 
had  Joined  before  they  were  adopted.  The 
resources  of  the  society,  if  that  term  is  prop- 
er, seemed  to  be  still  inadequate  to  meet  Ita 
obligations.  The  Supreme  Tent,  through  its 
officers  and  members,  and  through  a  commla-' 
slon  aided  by  the  advice  of  an  actuary  who 
is  said  to  be  an  expert  In  the  line  of  Insur- 
ance, investigated  its  affairs.  Without  going 
into  their  findings  in  detail  It  will  be  enough 
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to  say  that  tliey  found  tbat  there  were  284,- 
000  members,  with  benefit  certiflcates  aggre- 
Eatlng  $375,599,000,  with  accumulated  funds 
or  so-called  reserve,  of  $1,950,303.  The  com- 
mlsalon  also  found  and  put  Into  figures  what 
their  expetlence  had  made  manifest,  that  the 
original  rates  were  wholly  Inadequate  to 
mature  the  outstanding  certiflcates  at  12  as- 
sessments per  year.  It  found  that  although 
the  then  face  value  of  the  outstanding  cer- 
tiflcates was  $375,699,000,  the  real  value  was 
no  more  than  $123,597^01,  and  that  the 
amount  to  be  paid  by  the  members  (upon  a 
basla  of  12  assessments  ver  year  covering 
tlie  term  of  their  expectancy)  to  meet  this 
Insnrance  was  $58,736,995,  leaving  a  deficien- 
cy of  $64,861409,  or,  to  state  it  in  another 
way.  the  members  not  having  met  the  cur> 
rent  cost  of  their  Insurance  must  (if  their 
certiflcates  were  to  be  matured,  not  of  those 
who  may  die  flrst,  but  the  last  as  well  as  the 
first)  adopt  some  plan  to  meet  this  deficiency, 
either  by  the  accumulation  of  a  reserve  of 
$64,861,109,  or  to  so  increase  the  rates  as  to 
make  each  member  meet  the  future  current 
cost  of  his  own  risk. 

It  would  seem  that  the  first  plan  was 
manifestly  not  feasible.  The  Supreme  Tent 
adopted  the  only  other  alternative;  that  Is, 
a  general  Increase  of  rates.  These  were 
adopted  at  the  session  of  1904.  We  shall 
refer  to  them  only  in  so  far  as  they  aCTect 
Mr.  Thomas.  The  rate  for  age  38  was  in- 
creased to  $1.65  per  thousand  for  each  as- 
sessment. Respondent  was  given  an  option 
to  re-rate  and  carry  his  certificate,  without 
medical  examination,  at  that  rate  at  his  at- 
tained age  of  46  years.  This  be  did  not  do. 
Had  respondent  done  so  bis  monthly  assess- 
ment would  have  been  $1.65,  In  all  other 
respects  his  certificate  would  have  been  as 
before.  It  was  also  provided  that  all  mem- 
bers who  did  not  elect  to  re-rate  and  who 
Bbonld  thereafter  attain  the  age  of  55  should 
pay  an  assessment  of  $3  per  month.  Not 
having  elected  to  re-rate.  In  1904,  at  bis  at- 
tained age  of  46  at  the  rate  of  $1.65,  re- 
spondent was  notified,  when  he  bad  attained 
the  age  of  59  (1918),  that  he  would  thereafter 
be  required  to  pay  assessments  at  the  rate 
of  $3  per  month.  He  began  this  suit  to  en- 
join the  collection  of  the  new  rate,  or,  in  the 
altonatlve,  If  the  court  could  not  enjoin 
the  new  rate,  he  asks  that  the  contract  be 
rescinded  as  for  fraud,  and  that  he  recover 
all  sums  theretofore  paid  to  the  society, 
nom  a  decree  enjoining  Che  collection  of  the 
new  rate  the  society  has  appealed. 

Respondent  rests  his  case  Mlely  upon  bis 
emtnict.  Be  says: 

"Fortunately  the  guestioDB  Involved  are  few 
and  simple,  not  going  beyond  the  elementary  law 
of  contracts." 

[1]  The  contract  calls  for  a  whole  life  c«r- 
tiflcate  with  certain  endowment  features  aft- 
er 70  years  at  an  assessment  rate  per  $1,000 
•f  90  cents.  The  society  had  adopted  and 
PiMlabed  a  eonsUtotkm  and  by-laws  in 


which  the  rates  were  published.  A  copy  had 
been  put  Into  respondent's  hands  at  the  time 
his  membership  was  solicited.  The  section 
fixing  rates  provides,  among  other  things, 
that: 

"He  [the  member]  shall  pay  the  eame  rate  of 
assessment  thereafter  so  long  as  he  remains  con- 
tinually Id  good  standing  in  the  order." 

It  is  contended  that  this  provision  In  the 
general  law  of  the  society  entered  Into  and 
became  a  part  of  the  contract,  and  is  In 
terms  a  specific  assurance  or  guaranty  that 
the  rates  will  not  be  raised  in  the  future, 
and  because  of  its  mention  of  rates  it  will 
not  be  overcome  by  a  so-called  general  pro- 
vision on  the  face  of  the  certificate  that  the 
member  "will  comply  with  the  laws  of  the 
order  now  In  force  or  that  may  hereafter  be 
adopted."  This*  contention  of  respondent 
was  upheld  in  Wright  v.  Maccabees,  196  N. 
r.  891,  89  N.  B.  1078.  31  L.  R.  A.  (N.  S.)  423, 
184  Am.  St  Rep.  838,  and  Smythe  v.  Su- 
preme Lodge  K.  of  P.  <D.  C.)  198  Fed.  967, 
and  although  his  findings  covered  a  wide 
range,  It  is  the  essence  of  the  holding  of  the 
trial  Judge.  In  the  Wright  Case  the  whole 
contention  of  respondent  is  stated  as  follows, 
quoting  from  Ayers  v.  A.  O.  U.  W.,  188  N.  T. 
280,  80  N.  B.  1020: 

"While  the  defendant  may  doubtless  so  amend 
its  by-laws,  for  Instanea^  as  to  make  reaaoit 
able  changes  In  the  methods  of  administration, 
the  manner  of  conductiog  its  business,  and  the 
like,  no  change  can  be  made  which  will  deprive 
a  member  of  a  substaDtial  right  conferred  ex- 
pressly or  impliedly  by  the  contract  itself.  Tbat 
is  beyond  the  power  of  the  Iiaridature  as  well 
as  the  association,  for  the  obUfration  of  every 
contract  is  protected  from  state  interference 
by  the  federal  Constitution." 

This  holding  is  sustained  by  many  New 
York  cases  which  are  referred  to  and  freely 
quoted  by  the  writer  of  the  opinion.  It  may 
be  fairly  said  that  alt  cases  holding  as  do  the 
New  York  cases  do  so  upon  the  theory  that 
the  society  and  the  memb«8  are  contracting 
parties,  the  one  assuming  to  pay  a  certain 
sum  in  event  of  certain  contingencies,  in  con- 
sideration of  Intermittent  payments  by  tlia 
other  pending  the  happening  of  the  event. 
Of  necessity,  then,  our  first  Inquiry  must  go 
to  the  character  and  nature  of  the  contract 
or  certificate. 

It  tfl  elementery  that  a  contract  must  bare 
parties,  a  promisor  and  a  promisee.  We  can- 
not assure  ourselves  that  respondent  bears  or 
has  ever  borne  the  one  relation  to  the  so- 
ciety to  the  exclusion  of  the  other.  The  ao- 
dety  Is  not  organized  for  profit  and  from  the 
nature  of  things  is  no  more  than  its  mem- 
bership, in  whom  all  rights  and  all  obliga- 
tions are  mutual.  The  so-called  Tent,  Great 
Tent,  and  Supreme  Tent  are  not  separate 
entitles,  any  more  than  a  legislative  assembly 
Is  an  entity  distinct  from  the  people  of  a 
commonwealth.  It  is  an  Institution  for  con- 
venience only,  a  vehicle  fbr  the  collection  and 
disbursement  of  funds  necessary  to  meet  the 
mutual  obligations  of  the  membets.  Bar- 
rows T.  Mutual  Beeerve  Life  Ins.  OOn  IBl 
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Fed.  461,  81  0.  a  A.  71.  "In  the  ordinary 
sense  a  fraternal  order  Is  not  an  insurance 
company."  Peterson  v.  Manhattan  Life  Ins. 
Co.,  244  lU.  S29.  91  N.  B.  466,  18  Ann.  Cas. 
96.  The  membership  of  such  societies  speak 
In  mutual  conclave  through  selected  repre- 
sentatives, whose  voice  Is  tlielr  voice  and 
whose  act  is  their  act 

"Every  member,  in  fact,  staods  in  the  peca- 
Uar  situation  of  beii^  party  of  both  sides,  in- 
surer and  insured."  &om  v.  Mutual  Assur- 
ance Society,  6  Granch,  102,  S  L.  Ed.  193. 

The  latest  expression  to  this  effect  is  found 
In  Hartman  v.  National  Council  of  Knights 
and  Indies  o£  Security  (Or.)  147  Pac.  931, 
where  It  la  said: 

"The  contract  is  not  purely  between  the  indi- 
vidual member  and  the  corporate  organization. 
It  ia  in  spirit  and  in  truth  a  covenant,  not  only 
with  the  central  body,  but  with  every  other  in- 
dividual participating  in  the  benefits  afforded 
by  the  project)  for  the  fwncern  Is  mutual,  and 
the  co-operation  of  every  member  is  esseotial 
to  its  success  as  an  insurance  society.  *  *  * 
Moreover  [she  was]  controlled  by  the  terms  of 
her  certificate  and  the  laws  of  the  order,  which 
are  made  a  part  thereof,  and  to  which  she  was 
subject,  havine  had  her  part  in  the  enactment 
of  the  same  through  her  representatives." 

"Insurance  on  the  mutual  plan  being  different 
from  insurance  on  the  old-hoe  plan,  the  mem- 
bers of  the  company  are,  so  to  speak,  partners." 
Haydel  v.  Mutual  Reserve  Fund  life  Aaa'n  (O. 
C^  98  Fed.  200. 

*nie  ctmtractoal  relations  between  the  mem- 
bers and  the  association  should  not  be  measured 
by  the  standard,  or  determined  by  the  legfi  prin- 
ciples, which  are  applicable  between  an  ordi- 
nary insurance  company  and  the  bolder  of  one 
of  its  policies.  The  Insured  are  members  of 
the  assoieiation ;  each  bas  a  voice  in  all  proceed- 
ings pertaining  to  its  busiaess  or  general  wel- 
fare, and  In  some  ways  it  assimilates  apartner- 
sbip."  Miller  v.  National  CouncU,  69  Kan.  284, 
76  Pac.  830. 

"The  fraternal  plan,  with  mutuality  and  with- 
out profit,  distinguishes  the  work  of  such  an  as- 
sociation from  a  commercial  enterprise."  Rey- 
nolds V.  Royal  Arcanum,  192  Mass.  160,  78  N. 
B.  129,  7  L.  R.  A.  (N.  8.)  1154,  7  Ann.  Cas. 
776. 

"The  defoidant  was  organized  upon  the  priii- 
dple  of  equality  and  mutuality  among  its  mem- 
bers, and  It  must  have  been  fnirly  within  the 
contemplation  of  the  parties  that  changes  of 
membership  might  necessitate  cbansKs  In  rates 
in  order  to  preserve  that  equality.  •  •  * 
Each  member  of  the  society  Is  an  insurer  as 
well  as  an  Insured.  *  •  *  Tbe  argument  that 
the  amount  of  tbe  assessment  was  as  fixed  and 
unalterable  as  the  amount  of  benefit  to  be  paid 
entirelv  overloolm  ttie  purpose  and  character  of 
the  defendant  and  the  dual  relation  of  its  mem- 
bers." iiock  V.  Supreme  Council,  121  App. 
Dlv.  474,  106  N.  T.  Supp.  156. 

There  being  no  contract  In  the  commercial 
sense,  bnt  a  mutnal  promise  of  every  member 
to  pay  tbe  certificate  of  every  other  member, 
there  can  be  no  vested  right  In  any  provision 
of  the  contract,  ^tfaer  express  or  Implied, 
that  Is  not  subject  to  and  controlled  by  the 
doty  of  the  member  to  pay  the  cost  of  bis 
own  insurance,  for  under  no  construction  of 
a  nrataal  contract  can  he  demand  more  than 
he  Is  willing  to  give. 

"Bach  member  participates  in  the  business  re- 
salts,  and  as  there  are  profits  or  losses,  ho  is  his 
insurance  affected  in  its  cost  to  bim."  Swan  v. 
Mutual  Reserve  Fund  JUfe  Ass'n,  156  N.  Y.  9, 
N.  E.  208. 


He  cannot  tlirow  his  brothers  overboard 
under  the  guise  of  contract  and  vested  rigbt 
He  must  share  his  life  belt  with  all.  If  it  Is 
not  strong  enough  to  sustain  him,  be  is  In 
duty  bound  to  sink  to  the  same  level  with 
therai;  for -whatever  the  words  of  his  contract 
may  Imply,  It  is  to  be  measured  by  the  object 
of  the  society  which  he  has  bonnd  himself 
to  support 

The  error  of  the  New  Tork  case  and  the 
federal  case  relied  on  by  respondent  is  funda- 
mental. It  assumes  that  the  subject-matter 
of  the  contract  Is  a  promise  to  pay  $1,000  at 
the  death  of  the  member  In  consideration  of 
a  sum  named.  Tbls  is  but  one  of  the  things 
to  be  considered.  If  we  are  to  make  any  one 
consideration  paramount  over  another,  it 
most  necessarily  be  tbe  object  of  the  society. 
When  that  Is  considered  it  cannot  be  said 
that  any  one  member  or  any  number  of 
members  who  have  Joined  the  society  upon  a 
misconception  of  the  ability  of  the  members 
to  meet  their  mutual  obligations  by  the  as- 
sessments agreed  upon  can  disassociate  his 
certificate  or  contract  and  insist  that  the  ob- 
ject of  the  fraternity  or  society  Is  to  pay  him 
in  full  without  reference  to  bis  fellow  mem- 
bers. The  society  being  mutual  and  every 
member  b^g  subject  to  the  same  burdens 
and  entitled  to  the  same  privileges,  It  fol- 
lows that  the  society  cannot  be  sustained  un- 
less tbe  supreme  representative  body  Is 
granted  authority  to  do  that  which  will  bring 
the  greatest  good  to  the  greatest  number. 
Or  It  being  possible  in  the  light  of  present  ex- 
periences to  do  that  which  will  reasonably 
Insure  the  payment  of  all  certlflcates,  the 
agreement,  made  by  tbe  member  when  ac- 
cepting bis  certificate  to  abide  by  all  the 
laws,  rules,  and  regulations  of  the  society 
that  may  have  been  or  that  mlgtat  thereafter 
be  passed,  binds  him  to  observe  such  legisla* 
Hon  as  is  calculated  to  insure  a  nte  suffi- 
ciently aaeq.uate  to  pay  the  cost  of  bis  own 
Insurance 

"Mutuality  is  its  controlling  feature.  It  ia 
obvioQS,  therefore,  that  for  a  benefit  bestowed 
on  one  member  ^ere  must  be  a  correspondiog 
burden  imposed  on  the  other  memtwrs  collective- 
ly, and  that  a  proper  adjustment  of  the  benefits 
to  tbe  burdens  Is  essential  to  its  existence  as  a 
mutual  organization.  The  constitution  is  the 
fundamental  compact  twtween  the  members,  and 
usually,  as  in  the  present  instance,  outlines  the 
plan  for  the  distribution  of  the  benefits  and 
adjustment  of  the  burdens  among  them.  Uner- 
ring foresight  is  not  the  gift  of  any  man  or 
body  of  men,  and  experience  alone  can  demon- 
strate whether  the  plan  authorised  a  oonsU- 
tution  is  the  best  or  even  practicable.  Tbe  wel- 
fare of  the  association.  If  not  its  existence,  may 
demand  a  change  in  ue  constitution  and  a  re- 
adjustment of  the  relations  between  the  ben»i . 
fits  and  burdens.  The  association  is  a  self-gov- 
erning t>ody,  and  it  is  for  its  members  to  deter-  . 
mine  when  such  change  Is  required  or  advisa- 
ble." Hall  V.  Western  Travelers'  Accident 
Ass'n,  69  Neb.  601,  96  N.  W.  17a 

"To  justify  Interference  by  the  courts  and  • 
warrant  the  overthrow  of  b;-Iaws  enacted  In  ' 
the  mode  prescribed  by  the  by-laws.  It  must  be 
shown  that  there  was  an  abuse  of  power,  or 
that  the  later  by-law  Is  unreasonable.   It  is  not 
enough  to  show  that  a  better  or  wiaer  course 
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misht  have  been  pursued,  for  it  must  be  ihown 
ttuit  there  was  an  abude  of  diacretion,  or  that 
the  by-law  ia  so  unTeaeonable  as  to  be  void.  We 
do  not  affirm  that  a  benefit  society  may,  by  a 
change  in  its  by-laws,  arbitrarily  repudiate  an 
obligation  created  by  a  policy  of  insurance,  but 
we  do  affirm  that,  where  a  change  is  regularly 
made  in  ita  by-laws,  and  the  motive  which  in- 
flnences  the  change  is  an  bouest  one  to  promote 
the  welfare  of  the  society,  and  the  members  are 
all  given  an  opportunity  to  avail  themselves  of 
the  change,  no  actionable  wrong  Is  done  tba 
members  or  their  l>eneficiarieB.  It  may  some- 
times hapi^en  that  the  interesta  of  one  individ- 
ual, or  of  a  few  individuals,  may  be  impaired, 
but  It  is  the  right,  sod,  indeed,  it  is  the  duty,  of 
the  society  to  protect  the  interests  of  the  many 
rather  than  of  the  few.  Persons  who  become 
mcmben  of  such  socIetieB  mnst  take  notice  of 
this,  and  one  person  cannot  therefore  demand 
that  the  welfare  of  tbe  society  and  the  Interests 
of  the  many  be  sacrificed  for  hie  sole  benefit." 
The  Sapreme  Lodge,  Knighta  of  Pythias  v. 
Knight,  m  Ind.  48&,  20  N.  E.  479,  3  L.  B.  A. 
409. 

[2]  Nor  are  these  observations  met  by  tbe 
suggestion  that  appellant  was  in  a  way  lured 
into  an  improvident  undertaking  by  tbe  inro- 
TlsloD  of  tile  by-law  fixing  rates  which  we 
bare  quoted,  the  speeches  at  the  officers  of 
the  Supreme  Tent,  or  other  matters  tending 
to  show  an  estoppel.  There  being  no  con- 
tract in  the  strict  sense,  there  can  be  no  ee> 
topp^  When  respondent  Joined  be  agreed, 
in  oraudderatlon  of  a  promise  on  the  part  of 
other  members,  to  pay  him  a  certain  siun 
that  he  would,  in  torn,  do  all  that  would  be 
required  of  him.  He  became  an  Insurer  as 
well  as  an  assured.  He  cannot  get  away 
fnmi  hla  associates  If  he  would.  He  must 
meet  bis  obllgatlcm  to  them,  and  all  this  leg- 
islation does  Is  to  call  upon  him  to  pay  bis 
own  cost  as  a  member.  To  this  end  be 
agreed  to  be  bound  by  the  laws  and  rules  of 
the  order  and  such  changes  as  might  there- 
after be  made. 

"There  is  no  vested  right  in  having  the  con- 
tract in  the  certificate  remain  unchanged,  be- 
cause the  recosnition  of  the  power  to  make  new 
by-IawB  is  necessarily  a  recognition  of  the  rii^ht 
to  alter  or  amend  those  theretofore  made." 
Klein  v.  Knights  and  Ladles  of  Security,  79 
Wasb.  173,  140  Pac.  72. 

In  the  same  case  we  said: 

*^o  destroy  a  vested  right  arising  out  of  a 
contract  is,  in  some  way,  to  impair  or  destroy 
the  rights  guaranteed  by  the  contract,  not  to 
enforce  them." 

It  seems  idle  to  attempt  to  add  to  tbe  force 
of  this  language.  If  we  were  to  attempt  It, 
we  would  say  that  there  can  be  no  vested 
right  in  any  contract  so  long  as  a  duty  to  the 
other  contracting  parties  rests  upon  tbe  one 
asserting  It  and  his  duty  is  unperformed. 

It  Is  lamentably  true  that  most,  If  not  all, 
of  the  fraternal  benefit  assodationa  with 
wfaich  courts  have  been  called  upon  to  deal 
In  recent  years  were  founded  upon  false  as- 
sumptions and  aelf-deceptions,  a  purpose  to 
make  somrthlng  out  of  nothing;  to  have 
others  do  for  us  without  doing  our  whole 
duty  to  ourselves  and  to  them.  And  the  pity 
of  it  all  iB  tliat  those  who  promoted  and  or- 
ganized such  associations,  as  well  as  those  of 
OB  who  have  Joined  them,  were  undoubtedly 


honest  in  our  beliefs.  -  We  did  not  know  the 
horse  was  blind  until  we  took  him  out  on  the 
road.  Insurance  societies  have  been  general- 
ly organized  and  built  up  among  young  men. 
Low.  death  rates  for  the  first  few  years  made 
a  show  of  prosperity.  Time,  the  Increasing 
age  and  mortality  of  the  membership,  has 
brought  them  face  to  face  with  the  problon 
of  paying  those  who  die  In  age,  as  they  have 
paid  those  who  died  in  youth.  It  took  nearly 
CO  years  fbr  the  truth  to  rise  to  the  surface 
of  our  Infatuations  and  the  consequent  reali- 
zation that  a  new  member  who  in  fact  was 
not  paying  the  cost  of  his  own  Insurance  was 
a  liability  and  not  an  asset  to  assert  Itself. 
We  were  foolishly  blind  to  the  simple  equa- 
tion that  if  10  men  mutually  promise  to  pay 
each  other  $1,000  at  death,  $10,000  must  be 
gathered  from  the  promisors  if  all  of  the  con- 
tracting parties  are  to  be  paid.  To  Illustrate, 
It  Is  asserted  in  the  brtete,  and  Is  not  denied, 
that  respondent,  between  the  time  he  Joined 
the  order  and  the  time  he  brought  this  suit, 
had  paid  into  the  -order  $160.  If  he  should 
attain  the  age  of  70  years  he  would  have 
paid  in  an  additional  $162  at  12  assessments 
per  year.  Wherefore  then  can  he  (daim  that 
tbe  society,  himself  and  his  comembers,  shall 
continue  a  plan  that  must  surely  bring  inev- 
itable ruin  and  leave  the  greater  part  of 
Its  certificates  unpaid,  when  a  resort  to  busi- 
ness principles  will  Insure  stability?  At  55 
his  life  expectancy  is  17.40  years.  If  he 
pays  an  assessment  at  tbe  new  rate  from  now 
on,  he  wiU  have  paid  In  at  the  expiration  of 
that  time  $^6.40,  which  added  to  $160, 
makes  a  total  of  $796.40,  which  we  may  as- 
sume will  be  sufficiently  Increased  by  Interest 
accumulations  to  make  up  a  sum  sufficient  Co 
mature  his  certificate  or  meet  his  obllgatloo 
to  the  society,  whichever  way  it  la  put. 
Hence  re^jondent  was  bound  to  know,  aa 
were  all  members  of  the  society,  that  their 
plan  was  Inadequate,  as  mu(A  so  as  If  they 
had  each  agreed  to  [>ay  In  so  much  from 
month  to  month  for  a  term  of  10  years  and 
buy  them  a  piece  of  property  at  a  certain 
price.  No  one  could  thereafter  claim  imposi- 
tion or  fraud  when  a  simple  calculation 
would  have  shown  that  the  net  accnmulatl<mB 
would  not  be  more  than  60  per  cent  of  the 
amount. 

"The  theory  that  a  mutual  association  can  a^ 
ford  to  carry  its  members  at  less  than  cost  on 
account  of  its  iDcreasiDg  membership  is  as  fal- 
lacious as  that  of  tbe  merchant  who  said  be 
could  afford  to  sell  goods  at  less  tlan  cost  be- 
cause he  sold  80  many  of  them."  Supreme  Biil* 
iog  Fratonal  Mystic  Cirde  v.  Ericaou,  131 
S.  W.  92. 

For  these  reasons  it  Is  held  by  the  greater 
number  of  cases  and,  as  we  think,  by  the 
greater  wel^t  of  auUiority,  that  it  Is  with* 
in  the  legislative  power  of  these  associations 
to  Increase  rates  to  the  plane  of  adequacy. 
As  said  by  the  Supreme  Court  of  the  United 
States: 

"There  (s  no  vested  right  to  a  continuation  of 
a  plan  of  insurance  which  experience  might  dem- 
onstrate would  result  disastrously  to  the  comr 
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bBur  and  its  members."  Wright  Minnesota 
Matnal  Life  Ins.  Co.,  198  U.  S.  657,  24  Sup. 
Gt  549,  48  Ia  Ed.  832. 

The  test  of  a  vested  right  Is  thus  defined  In 

3  AnL  &  Ems.  E^c.  of  Law,  p.  106S: 

"The  true  criterion  appears  to  lie  In  the  deter- 
mination  of  the  question  whether  or  not  an  ac- 
tionable property  right  bas  in  fact  accrued;  If 
8o,  it  cannot  be  divested;  but  it  is  otherwise  in 
case  such  rights  are  only  prospective  or  in  pro- 
cess of  accruing,  when  they  may  be  changed  or 
arrested  by  the  association  under  the  general 
governing  power,  provided  the  member,  in  bis 
contract  of  membersbip  has  agreed  to  conform 
to  after-enacted  laws." 

Hda  definition  is  mutained  by  practical- 
Ir  an  of  the  aathoriUea,  Re^ndent  has  no 
right  to  insist  that  the  BOdety  >haU  carry 
bis  certificate  at  a  loss  because  of  the  form 
ot  the  by-law  at  the  time  be  took  oat  his 
oertiflcals.  His  position  la  not  tenable,  for 
no  mraiber  cKf  a  mntnal  insurance  society  has 
a  rig^t  'to  insist  that  it  continue  to  do  busi- 
ness upon  an  unsound  basis  for  his  Indi- 
vidual benefit. 

[S]  Respondent  complains  that  in  the  plan 
proposed  no  attempt  was  made  to  meet  the 
alleged  deficiency  in  rates  by  a  general  in- 
crease upon  all  of  the  members;  that  the 
entire  burden  is  cast  upon  those  who  attain 
the  age  of  50  years,  thus  forcing  members  of 
55  years  and  over  into  a  class  to  take  care  of 
themselves  as  if  ttiere  were  no  other  mem- 
bers. Respondent  overlooks  the  fact  that  the 
mortality  tables  show  that  at  about  the  age 
of  66  the  adequacy  of  the  original  system  be- 
gins to  break  down.  It  Is  not  an  arbitrary 
age  or  date  fixed  by  the  society  and  produc- 
ing a  class  distinction.  It  is  the  working  of 
the  law  of  experience  which  has  demonstrat- 
ed that  the  danger  of  default  to  the  members 
among  these  societies  have  increased  under 
old  plans  in  geometrical  proportton  after  the 
member  has  reached  an  age,  approximately 
55  years.  However,  It  would  seem  that  in 
these  days  of  understanding,  bom  of  experi- 
ence, that  the  fallacy  of  the  "new-blood" 
theory  bad  been  exploded,  or  if- there  had 
ever  been  anything  in  it,  that  no  lodge  could 
hope  to  succeed  by  loading  the  rate  upon 
men  still  young  enough  to  find  insurance  at 
cost,  or  upon  men  who  have  been  paying  their 
own  way,  to  make  up  a  deficiency  for  those 
who  had  not 

"The  new-blood  theory  Is  simply  a  method  of 
selling  obligations  to  mature  in  the  future  at 
less  than  their  face  or  cost,  and  using  the  mon- 
ey thereby  obtained  to  temporarily  meet  the  ma- 
turing obiigationB  of  the  institutions.  It  works 
out  simply  to  the  end  of  accumulating  liabilities 
for  wbicb  no  provision  has  been  made,  and  for 
which,  under  the  cumulative  force  of  increasing 
obligations  maturing  more  and  more  rapidly, 
no  provision  can  be  made  in  the  end.  and  there- 
by results  in  ultimate  bankruptcy."  Anon. 

If  we  assume  that  a  society  might  lawful- 
ly load  young  men  and  new  members  to 
make  up  the  valuation  (see  Laws  1911,  c.  49, 
f  229),  the  result  would,  In  all  probability,  be 
disastrous.  The  young  man  in  health  would 
most  likely  go  Into  some  order  wbere  he 


(Wash. 

would  not  be  subject  to  snCfa  an  imposition. 

There  would  be  no  new  members. 

"The  chief  complaint  seems  to  be  that  other 
younger  men  were  not  raised  so  much  in  their 
assessments,  and  some  were  even  reduced;  but 
this  was  the  result  of  making  the  basis  of  as- 
sessment the  age  of  the  member  and  the  esti- 
mated cost  of  ois  insurance.  It  was  evident 
that  the  old  plan  was  a  failure,  and  the  Court 
of  Chancery  Appeals  report  that  some  change  in 
the  assessment  plan  was  necessary  to  accom- 
plish the  objects  and  purposes  of  the  order  and 
to  save  it  from  dissolution.  It  must  be  evident 
that  the  younger  men  would  not  be  burdened 
with  the  heavy  cost  of  insurance  upon  the 
older  ones,  and  they  would  not  join  the  order, 
and  would  withdraw,  if  such  a  rule  was  at- 
tempted; and  this  would  leave  the  older  men 
with  no  one  but  the  old  ones  upon  whom  to  re- 
ly for  their  protection.  As  we  view  it,  the  ef- 
feet  of  this  rule  was  only  to  accentuate  the  dis- 
abilities of  old  axe,  after  the  insured  bad  en- 
joyed indemnity  for  many  years  at  less  than 
cost:  and  we  cannot  see  that  the  basis  of  as- 
sessments  was  unreasonable."  Conner  v.  Gold- 
en Cross,  117  Tenn.  548,  97  S.  W.  S06. 

BeBp<nid^t  says  that  it  the  whole  burden 
Is  put  upon  the  old  members,  he  will  be  turn- 
ed out  and  all  fraternal  features  of  the 
society  destroyed.  This  may  be  true  in  a 
sense,  but  experioice  has  no  doubt  taught  * 
the  lesson  that  the  fraternal  features  of  these 
societies  cannot  be  depended  on  to  mature 
deficiencies  in  other  men's  certiflcatea  run- 
ning into  the  millions.  Ftateniltr  that  will 
adorn  a  ritual  is  one  thing;  fraternity  that 
will  balance  the  dddt  side  of  the  ledger  is 
quite  another  thing.  Each  life  must  pay  the 
coat  of  its  own  experiences  and  the  penalties 
attaching  to  its  own  mistakes. 

There  are  some  cases  which  would  sustain 
the  decree  of  the  lower  court,  but  the  great 
majority  of  the  courts  who  have  had  to  deal 
with  this  subject  have  held  to  the  contrary. 
Among  the  more  prominent  cases  sustaining 
our  view,  and  which  we  have  not  already 
cited  In  this  opinion,  are:  Gaines  t.  Royal 
Arcanum  (C.  C.)  140  Fed.  978;  Gaut  v. 
Mutual  Reserve  Ass'n  (0.  C.)  121  Fed.  403; 
Schmierer  v.  Mutual  Reserve  Ass'n,  163  Cah 
208,  94  iPac.  887,  16  L  R.  A.  (N.  S.)  1047; 
Champion  v.  Hannahau,  138  111.  App.  887; 
Supreme  Lodge  K.  of  H.  v.  Bieler  (Ind.  App.) 
103  N.  E.  244;  Messer  v.  A.  O.  U.  W.,  180 
Mass.  321,  62  N.  E.  252;  Whieland  v.  Mac- 
cabees, 148  Mich.  608,  112  N.  W.  696;  Wil- 
liams V.  Supreme  Council,  152  Mich.  1,  115 
N.  W.  1060;  Sbepperd  v.  Bankers'  Union, 
77  Neb.  85,  108  N.  W.  188;  Clarkson  v. 
Supreme  Lodge  K.  P..  Miller  v.  Same,  99 
S.  C.  1S4,  82  S.  E.  1043. 

Respondent  concedes  the  right  of  a  society 
to  increase  rates  from  time  to  time  if  it  has 
reserved  the  right  to  do  so  in  Its  by4aw& 
He  seeks  to  distinguish  the  cases  upon  which 
appellant  relies  by  asserting  that  in  none  of 
them  was  there  an  assurance  in  the  by-laws 
that  the  rate  would  continue  for  the  life 
term.  There  Is  apparent  ground  for  this 
t-ontentlon,  but  it  does  not  bear  the  teat  of 
reason.  For  after  all,  the  so-called  warranty 
is  a  by-law.  The  right  to  amend  does  not  ex* 
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any  one  or  more  of  the  by-laws.  It  la  a 
general  reservation.  And,  furthermore,  there 
can  be  no  difference  in  principle  between  an 
assertion  in  the  by-laws  that  the  member  will 
be  required  to  pay  no  more  than  the  publish- 
ed ratq  daring  Ms  life  and  the  publication 
of  the  rates  without  such  aBsurance.  When 
It  Is  remembered  that  the  rates  of  such 
societies  are  almost  always  fixed  In  their 
by-laws,  and  that  members  join  upon  the  un- 
derstanding that  they  are  taking  a  life  cer- 
tificate at  a  certain  rate  for  life,  we  cannot 
escape  the  conclusion  that  there  Is  no  ground 
upon  which  the  cases  can  be  distinguished. 
In  the  one  the  so-called  contract  Is  express; 
in  the  other  It  is  Implied.  When  reduced  to 
their  lowest  terms,  the  fact  that  some  cases 
hold  one  way  and  some  another  way  is  ap- 
parent to  all.  It  will  not  be  asserted  that 
respondent,  did  not  assent  to  a  representative 
form  of  government  It  is  provided  for  In 
the  same  way  as  the  rates  are  fixed,  by  a  by- 
law. The  representative  body  has  spoken 
for  him.  Its  act  is  his  act  and  is  binding 
tipon  him,  so  that — 

"whether  this  reasoDing  is  strictly  correct  we 
need  not  decide,  for  here  ve  have  an  objecting 
member,  who  on  his  own  acconnt  has  agreed, 
not  only  to  conform  to  the  present  laws  of  the 
order,  bat  also  to  such  future  laws  as  may  be, 
from  time  to  time,  enacted  by  the  official  body 
govemiog  the  same,  and  as  to  such  contracts 
tlw  better  reasoned  cases  boM  that  assessments 
may  be  raised  by  BDch  societies  under  such  re- 
served power  to  amend  by-laws."  Supreme 
Lodge,  K,  of  H.,  v.  Bieler,  supra. 

Neither  are  we  prepared  to  bold  that  the 
Increased  rate  is  a  violation  of  respondent's 
contract  Under  his  certificate  as  written 
tbe  society  might  levy  any  number  of  assess- 
ments. He  agreed.  In  consideration  of  the 
promise  of  bis  fellow  members,  to  pay  his 
beneficiary  |1,000  at  death,  to  pay  all  assess- 
ments necessary  to  meet  death  losses.  It 
was  held  In  Wlneland  v.  Maccabees  of  the' 
World,  148  Mich.  608.  112  N.  W.  696: 

"We  have  no  doubt  that  it  was  lawful,  and  no 
Elation  of  ooDtract  rights,  for  defendant  to  in- 
crease the  number  of  assessments  to  meet  the 
demands  arising  from  the  death  ot  members. 
There  seems  to  be  no  good  reason  why  fewer 
BRsessmeDta,  at  a  greater  rate,  should  not  be 
levied,  so  long  as  tbe  Increase  in  r&tek  is  pro- 
portional; yooa^  and  old  members,  alike  con- 
tributing. Whetber  snch  actitm  be  s  mere  de- 
tail in  management  aimed  at  procuring  for  dis- 
tribution tbe  same  sum  of  money  in  a  different 
wsy,  or  intended  to  actually  increase  the  con- 
tributions over  present  necessitiea  for  distribu- 
tion and  to  accnmulate  a  fund,  it  may  be,  so 
long  as  It  is  proportional  and  reasonable,  suip- 
ported,  as  against  a  protesting  member,  by  his 
agreement  in  his  application  to  conform  to  and 
be  Koverned  by  laws  to  be  from  time  to  time 
made  by  the  representative  governing  body  of 
the  association."  Supreme  Lodge  of  Frater- 
nal Union  of  America  v.  Ray  (Tex.  Civ.  App.) 
166  S.  W.  46. 

[4]  Although  it  Is  not  necessary  to  our 
decision.  It  may  well  be  questioned  whether 
under  this  state  of  facts  a  court  of  equity 
would  Interfere  to  protect  respondent  His 
grievance  goes  not  to  the  amount  of  his 
assessment,  tor  the  society  could  levy  a  lUie 


amount  mider  its  old  rates,  but  to  the 

method. 

Having  In  mind  the  character  of  the 
society  and  Its  objects,  it  would  seem  that 
there  Is  no  room  for  equitable  Interference; 
for  by  his  assent  to  unlimited  assessments 
respondent  has  subscribed  to  the  right  of  the 
society  to  perpetuate  itself.  In  law  he  has 
acknowledged  that: 

"There  must  be  a  premium  «om«wftere  which 
represents  tbe  normal  cost  of  permanent  in- 
surance, which  is  based  upon  the  law  of  mor- 
tality, and  lielow  which  point  no  organization, 
on  any  plan,  can  safely  promise  permanent  in- 
surance protection  at  a  uniform  price  for  life." 
Anon. 

[6]  Bespondent  further  contends  that,  In- 
asmuch as  there  Is  a  reserve  fund  of  some- 
thing like  $12,000,000,  the  society  cannot 
raise  his  rate  until  that  Is  exhausted.  In 
other  words,  granting  the  right  to  the  society 
to  i^lse  rates  in  the  event  of  a  nec^Ity. 
that  such  necessity  is  not  present;  that  tbe 
society  is,  because  of  such  snrplus,  in  a 
flourishing  and  prom)eroa8  condition.  It  Is 
likely  tliat  there  Is  no  word  in  tbe  lexicon 
of  business  terms  so  little  nnderatood  or  so 
misapplied  as  the  word  "Burplos,"  or  reserve 
when  used  In  connection  with  mutual  insur- 
ance companies  or  societies.  A  snrplus  ac- 
cumulated over  the  necessities  of  an  old-line 
life  company  is  a  tangible  thing  to  whi<ii  any 
policy  holder  or  creditor  may  look  for  the 
satisfaction  of  his  claim.  It  is  an  asset  of 
the  company.  On  the  other  hand,  an  ap- 
parent surplus  of  a  fraternal  society  may  be 
merely  a  mortuary  fund,  or  an  accumulation 
to  meet  a  deficiency  In  rates  so  that  in 
the  end  the  accumulation  wiU  balance  the 
deficiency.  It  generally  represents  a  loading 
over  what  may  be  called  a  possible  minimum 
contract  rate.  It  is  a'  modern  thing  among 
fraternal  societiee.  Indeed  the  thought  was 
generally  discountenanced  In  their  earlier 
years.  Necessity  has  driven  them  into  the 
only  apea  port  An  accumnlatlon  to  balance 
the  deficiency  In  rates  is  a  bridge  over  wblch 
the  BOdety  may  pass  from  the  quicksands  of 
bankruptcy  to  the  high  ground  of  business 
solvency.  Tbe  surplus  ot  reserve,  whichever 
it  may  be  called,  is  a  trust  fnnd.  and  in  that 
sense  is  In  truth  a  liability,  and  not  an  as- 
set Its  purpom  is  to  pay  death  claims,  not 
to  retire  poUdes  during  the  life  ot  the  mem- 
ber, and  until  it  is  idiown  that  the  sodety  is 
collectliv  more  tlian  la  reasonably  neeessa^ 
to  Insure  Its  solvent*  no  living  member  can 
claim  a  remedy  or  an  individual  Interest  in 
It  Under  the  record  before  us  the  so-called 
surplus  Is  a  mortuary  fund.  The  member 
has  no  vested  Interest  and  no  power  to  con- 
trol Its  disposition  during  bis  life.  Its  dis- 
position within  legal  bounds  Is  for  the  officers 
duly  elected  and  authorized  to  act  for  the 
society.  Nlblack  on  Benefit  Societies  (2d 
Ed.)  p.  23S ;  Kentucky  Mutual  Security  I*und 
Co,  T,  Turner,  89  Ky.  686,  IB  S.  W.  104.  A 
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like  contention  was  made  in  the  Ericson  Case 
and  answered  In  this  way: 

"The  facts  show  that  appellant  bad  paid  all 
death  claimB  and  other  benefits  that  had  ac- 
crued, and  had  left  in  its  treasury  in  1908  $225,- 
UOO  subject  to  the  payment  of  such  claims  as 
there  should  thereafter  accrue.  But  that  ap- 
pellant was  therefore  'in  good  financial  condi- 
tion,' or  that  this  sum  was  'surplns  assets  orer 
all  liabilities,'  is  a  non  seguitur,  a  fallacy  that 
has  proved  the  undoing  ot  many  life  insurance 
companies,  and  especially  fraternal  associations. 
What  are  the  assets  of  a  life  insurance  com- 
pany? The  money  which  it  has  in  its  treasury 
and  Che  money  which  it'  will  hereafter  be  able 
to  collect  under  its  contracts  with  its  policy 
holders,  above  its  necessary  expenses.  What 
are  its  liabilities?  The  amounts  nnpaid  on 
claims  that  have  already  accrued  and  the 
amount  which  it  has  promised  to  pay  by  its 
contracts  of  insurance  which  wlU  accrue  in  the 
future.  If  its  assets  exceed  its  liabilities  as 
thus  stated,  it  is  in  good  financial  condition; 
otherwise  it  is  not.  Many  fraternal  insurance 
orders,  honestly  conducted,  have  been  lured  to 
their  destruction  by  this  mirage  apparent  of 
accnmulated  surplus  durii^  the  early  period  of 
their  existence.  •  •  •  Among  institutions 
bom  of  the  wisdom,  philanthropy,  and  altruism 
of  modern  times,  none  are  more  capable  of,  or 
are  accomplishing,  greater  good  than  mutual 
fraternal  benefit  societies,  and  it  is  encouraging 
to  see  some  of  tbem  awakening  from  this  delu- 
sion to  which  too  many  of  them  have  been  giv- 
en over.  A  mutual  insurance  association  has 
no  capital  stock,  and  can  pay  its  policy  holders 
only  out  of  the  money  paid  in  by  them  and  the 
accumulated  interest  thereon.  A  statement  of 
its  affairs  at  an  early  period  of  its  existence 
may  show  what  is  frequently  called  a  'surplus,' 
when  It  is  hopelessly  insolvent  in  tbe  sense 
that  it  cannot  possibly  meet  its  future  obliga- 
tions. In  1907  this  order  hnd  insiixed  its  mem- 
bers in  tbe  sum  of  $39,987,000.  This  was 
its  liability.  Its  real  assets  were  not  the  so- 
called  $225,000  surplns  in  its  treasury,  but  the 
amount  that  it  would  collect  from  its  members 
in  the  future.  Whether  or  not  it  was  in  good 
financial  standing  depended  upon  the  adequacy 
of  its  TBtets,  wbtcD  it  appears  waa  not  consider- 
ed by  the  court" 

The  Insurance  Code  seems  to  have  been 
drawn  upon  this  theory.  After  declaring 
that  societies  may  create  and  Invest  a  sur- 
plus, and  that  the  society  may  grant  paid- 
up  or  extended  insurance  if  so  provided  by 
the  laws  of  the  society,  It  says: 

"Snch  grants  shall  in  no  case  exceed  in  val- 
ue the  portion  of  the  reserve  to  the  credit  of 
such  members  to  whom  they  are  made."  Ses- 
sion Laws  1011,  I  210,  p.  270 

—and: 

"No  member  or  benefidary  shall  have  or  ac- 
quire individual  rights  therein  or  Iwcome  enti- 
tled to  any  apportionment  or  the  surrender  of 
any  part  thereof,  except  as  provided  in  section 
two  hundred  ten."    Section  214. 

The  reserve  is  still  tar  sliort  of  the  de- 
ficiency in  appellant's  contract;  and.  Inas- 
much as  the  undisputed  facts  show  that  re- 
spondent baa  not  met  the  cost  of  bis  own  In- 
surance, It  follows,  if  his  ailment  were 
otherwise  sound,  be  baa  no  Interest  in  the 
reserve. 

Eespondent  contends  that  his  contract  has 
been  violated  in  this:  That  his  Insurance 
Las  been  changed  from  a  semlendowmcnt 
poli<^,  maturing  at  the  age  of  70  years,  to  a 
Btraight-llfe  policy.  We  do  not  concede  that 


this  question  is  before  tbe  court  at  the  pres- 
ent time,  although  some  of  the  authorities 
cited  in  this  opinion  sustain  the  right  of  tbe 
society  to  do  so. 

[6]  Neither  has  respondent  a  right  to  re- 
scind and  recover  the  amount  paid  as  dues 
and  assessments.  Tbe  society  has  not  re- 
pudiated Its  contract;  it  is  endeavoring  to 
perform  It.  Respondent's  contributions  to  the 
society  have  not  met  the  cost  of  carrying  his 
certificate,  and  so  long  as  be  has  bad  pro- 
tection for  less  than  cost  he  cannot  complain. 

This  is  the  first  time  the  question  raised 
by  tbls  appeal  has  been  before  our  court 
Because  of  its  importance  and  tbe  far-reacb- 
Ing  effect  of  our  decision,  we  have  endeavored 
to  make  it  plain  that  a  member  of  a  ben- 
eficiary society  having  a  democratic  or  repre- 
sentative form  of  government  has  no  right, 
under  a  certificate  providing  for  a  change 
of  by-laws,  as  does  the  certificate  held  by  re- 
spondent, that  can  be  called  vested,  except  a 
right  to  Insist  that  the  face  or  amount  to  l)e- 
come  due  under  bis  contract  shall  not  be 
lessened  or  Impaired,  that  the  object,  plan^ 
spirit  and  purpose  of  such  a  society  Is  writ- 
ten Into  its  certificate ;  that  the  true  meaning 
of  the  promise  to  obey  its  rules  and  regula- 
tions and  such  changes  and  amendments  as 
thereafter  may  be  made  Is  that  tbe  society 
may,  from  time  to  time,  correct  Its  mistakes, 
or  take,  such  steps  as  may  be  necessary  to 
keep  its  promises,  and,  further,  where  It  ap- 
pears to  be  necessary.  It  Is  a  recognition  of 
a  duty  resting  upon  the  society  so  to  do ;  that 
a  member  has  a  vested  Interest  only  In  tbe 
object  of  the  society,  and  in  turn  Impliedly 
agrees,  notwithstanding  the  state  of  tbe  by- 
laws at  the  time  of  Joining,  that  tbe  society 
may  so  legislate  that  its  certificates,  whether 
matured  by  death  or  time,  will  be  worth 
their  face ;  that  the  accomplishment  of  this 
purpose  is  a  mere  detail  and  so  long  as  all 
members  similarly  situated  are  treated  alike 
and  no  member  is  called  upon  to  pay  more 
than  tbe  cost  of  bis  certificate,  as  may  be  de- 
termined by  the  mortuary  and  experience  ta- 
bles recognized  by  tbe  laws  of  this  state, 
there  can  be  no  Just  cause  of  complaint  on 
the  part  of  any  one  that  a  by-law  fixing  Im- 
possible rates,  followed  by  a  clause  saying 
that  such  rates  shall  continue  so  long  as  the 
member  remains  in  good  standing.  Is  to  be 
measured  by  the  objects  of  tbe  order,  and 
is  of  no  higher  order  than  any  other  by-law, 
for  tbe  very  evident  reason  that  the  object  of 
the  society  to  pay  the  face  of  each  certificate 
cannot  be  accomplished  unless  sudi  by-law 
is  amended. 

It  nmy  seem  that  our  holding  works  a 
hardship  to  those  of  us  who  became  members 
In  our  younger  days,  but  the  mistake  was 
ours.  The  society  was  not  to  blame.  Our 
mistake  was  Its  mistake,  but  whatever  the 
result  may  be  to  those  of  us  who  have  passed 
tbe  age  limit,  we  have  had  Insurance  for 
which  we  have  paid  less  than  cost  and  under 
tbe  holding  of  tbe  courts  and  lei^lative  eu- 
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actments  In  most  of  the  states,  snch  mis- 
takes will  not  occur  again,  and  fraternal  In- 
surance will  be,  In  the  end,  wbat  It  assumed 
to  be  In  the  bee^nlz^^inaurance  at  cost 
and  as  sound  as  any  insurance  of  whatever 
kind  can  be. 

[7]  It  should  not  be  understood  that  we 
are  holding  that  a  member  has  no  remedy 
against  the  fraudulent  and  arbitrary  acta  of 
the  officers  of  a  fraternal  society.  The  ques- 
tion In  this  case  goes  solely  to  the  power  to 
legislate  In  representative  assembly,  and 
whether  such  legislation  can  affect  respond- 
oif  a  Initial  rate  of  assessment.  If  we  have 
not  made  these  things  plain  and  our  reason- 
Inc  la  BO  far  faulty,  it  would  seem  that  our 
holding  is  nevertheless  compelled  by  a  con- 
sideration of  the  provisions  of  the  Insurance 
Code  (Laws  1911,  c.  49). 

That  them  societies  were  organized  and  for 
many  jrears  liave  continued  to  do  business 
upon  a  fundamentally  unsound  basis  has 
been  known  to  all  who  have  had  the  Interest 
or  the  courage  to  make  a  simple  arithmetical 
calculation.  It  has  been  found  that  iu  so  far 
as  maturing  certificates  upon  the  lives  of 
members  are  concerned,  fraternity  Is  not  al- 
ways a  dependable  factor.  Tbis  condition  be- 
came apparent  to  most  of  these  societies  a 
long  time  ago  and  some  ^f  them  have  at- 
tempted to  meet  the  situation  by  their  own 
efTorta  and  by  appropriate  legislation  within 
tibeir  governing  bodies.  Progress  has  been 
slow.  Ura  are  loath  to  lose  faith  In  their 
Ideals.  Wherefore,  to  insure  the  future  sta- 
bility of  societies  thea  doing  business  and  to 
prevent  the  organization  by  designing  men  of 
new  societtes  with  inadequate  rates,  and 
Wblch  could  not  be  promoted  in  the  light  of 
tbe  eq)eriaice  of  other  societies  without  prac- 
ticing finud  upon  prospective  members,  tbe 
state,  in  the  .exercise  of  its  sovereign  right 
to  regnlate  insurance  companies,  has  defined 
tbe  status  of  fraternal  benefit  societies  and 
provided  tbe  terms  under  which  th^  may  do 
or  continue  to  do  business  in  the  state  of 
Watfhtngton.  Laws  1911,  c  49,  art.  6,  |  214. 
It  provides: 

'TThat  bo  society,  domestic  or  foreign,  shall 
hereafter  be  Incorporated  or  admitted  to  trans- 
act bnsineBS  in  this  atate,  vhtch  does  not  pro- 
vide for  8tat(>d  periodical  contribntloas  suffi- 
cient to  provide  for  meetloK  the  mortuary  obli- 
gation* contracted,  when  valued  upoa  tbe  bails 
of  tbe  National  Fraternal  Congress  Table  of 
Mortality" 

— and  tliat  after  1913  all  societies  now  doing 

business  in  tbe  state  shall  be  subject  to  tbe 

law.    It  provides  for  annual  reports  to  the 

Insurance  commissioner  and  a  valuation,  of 

existing  and  'outstanding  certificates  and  a 

standard  of  yaluatlon. 

"The  laws  of  such  socletr  shall  provide  that 
if  the  stated  periodical  conttlbuUons  of  the 


members  are  insufficient  to  pay  all  matured 
death  and  dieability  clalbiB  in  full  and  to  pro- 
vide for.  tbe  creation  and  maintenance  of  the 
funds  required  by  its  laws  additional,  increased 
or  extra  rates  of  contribution  Bhall  be  collect- 
ed teom  tbe  memlwrs  to  meet  such  deficiency ; 
and  such  laws  may  provide  that,  upon  the  writ- 
ten application  or  consent  of  the  member,  bis 
certificate  may  be  charged  with  its  proportion 
of  any  deficiency  disclosed  by  valuation,  with  In- 
terest not  exceeding  five  par  cent,  per  annum." 
Session  Laws  1911,  art.  B,  {  228,  p.  292. 

And,  further,  that  If  the  valuation  shows  a 
deficiency  of  more  than  10  per  cent.,  the  so- 
ciety must  reduce  such  deficiency  at  a  rate 
of  not  less  than  5  per  cent  each  three  yenrs 
succeeding.  Section  229.  It  Is  made  the 
duty  of  the  Insurance  commissioner  to  wind 
up  the  affairs  of  any  society  which  has  not 
complied  with  the  law  or  is  not  carrying  out 
Its  contracts  in  good  faith  (we  take  it  that 
good  faith  Is  t<;  be  measured,  not  by  the  In- 
tent, but  by  the  statute).   Section  230. 

The  rate  fixed  by  the  society  for  the  re- 
spondent, and  whlch  by  reference  to  the  stat- 
ute we  are  bound  to  assume  Is  n^ssary  to 
mature  his  certtflcate,  being  no  higher  than 
the  National  Fraternal  Congress  rates,  it 
follows  that  respondent  cannot  complain,  tor 
tbe  society  has  done  only  wbat  the  state 
vrould  have  required  but  for  Its  voluntary  ac- 
tion. Tbe  laW  of  the  state  is  a  part  of  every 
contract  of  Insurance.  FlnneU  T.  Franklin, 
S6  Colo.  156,  134  Pac.  122. 

"CompUance  with  the  general  laws  of  tbe 
state  affecting  such  corporations  [benevolent  and 
beneficial  associations]  is  as  essential  to  thelx 
continued  existence  as  to  tbelr  creation."  8 
Am.  &  Eng.  Enc.  Law,  1049. 

[I]  This  Is  a  suit  In  equity  and  the  allow- 
ance of  costs  is  a  matter  within  tbe  discre- 
tion of  the  court  The  case  has  an  Impor- 
tance to  the  appellant  aside  from  the  reversal 
of  the  case.  It  is  a  test  case,  which  afl^ecta, 
not  alone  the  respondent,  but  every  member 
of  tbe  society.  A  penalty  should  not  be  put 
upon  a  member  because  he  has  seen  fit  to 
question  the  act  of  the  appellant  In  raising 
its  rates.  The  briefii  and  abstract  filed  by 
appellant  are,  In  the  Judgment  of  the  writer 
of  tills  opinion,  unnecessarily  long,  and  if 
costs  were  allowed  for  them,  it  would  in  a 
way  operate  as  a  penalty.  Considering,  then, 
the  nature  of  tbe  case  and  the  good  faith  of 
the  respondent  and  the  fact  that  tbe  opinion 
affects  every  member  of  the  order,  we  have 
decided  that  tbe  costs  shall  be  borne  by  tbe 
appellant 

The  decree  of  the  lower  court  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  enter  a  decree  denying  to  respondent  tbe 
relief  prayed  for  in  bis  complaint 

MORRIS,  C.  J.,  and  MOUNT  and  PAR- 
KER, JJ.,  concur.  HOLCOHB,  J.,  takes  no 
part. 
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NATIONAL  LT7HBEB  ft  BOX  OO.  t.  TITLE 
GUARANTY  ft  SUBBTT  GO. 
(No.  12614.) 

(Supreme  Gonrt  of  Washington.   May  29. 1916.) 

MUNICIFAL  COBFOBATIONfi  «»347  —  STBEBT 
IlCFBOVElUNT  OoSntACTS— BOHDB  OF  CON- 
TBACTOB  —  lilABILXTT  —  "FB0VI810NB  AND 

Supplies." 

A  bond  of  a  street  Improvemrat  contractor, 
conditioned,  as  required  bj  Rem.  &  BaL  Code, 
I  1159,  to  pay  persons  famishing  "provisions 
and  suppliee"  for  carrying  on  the  contract,  iw- 
cures  rentals  for  a  donkey  engine  used  on  the 
work. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  H  876^  877;  Dec.  Xng. 
«=»347.] 

Department  1.  Appeal  from  Superior 
Court,  Chehalls  Couuty;  Mason  Irwin, 
Judge. 

Action  by  the  National  Lumber  &  Box 
Company  against  the  Title  Guaranty  &  Sure- 
ty Company.  From  a  judgment  for  plalntlflt 
defendant  appeals.  Affirmed. 

Frank  Beam,  of  Aberdeo^it  for  appellant 
Bridges  ft  Bnumer,  of  Aberdeen,  for  respond- 
ent 

PABKBB,  J.  Tbe  plalnttfl.  National  Lum- 
ber ft  Box  Company,  seeks  Tecoror  upon 
tbree  street  Improvement  contract  bonds  exe- 
cuted by  William  Datcber,  as  principal,  and 
the  defendant,  Title  Guaranty  &  Surety  Com- 
pany, as  surety.  Trial  before  tbe  court  with- 
out a  Jury  resulted  In  findings  and  Judgment 
In  favor  of  the  plalntlft  In  the  sum  of  $375, 
from  whteb  tbe  defendant  has  a^iealed. 

The  bonda  sued  upon  were  glvcm  to  secure 
tbe  performance  by  Dutcher,  as  contractor, 
of  three  street  tmprovement  contracts  for  tbe 
dty  of  Aberdeen,  and  also  to  secure  payment 
by  him  to  all  persons  £anilai^.ng  him  with 
prorlstons  and  suppUw  for  the  carrying  on 
of  tbe  contracts.  The  bonds  were  executed 
in  conq)Uance  with  section  1169,  Bern,  ft  BaL 
Code,  relating  to  contracts  for  public  im- 
prorements.  The  contracts  and  bonds  were 
executed  In  the  tall  of  1910,  and  thereafter 
tbe  work  under  the  contracts  was  prosecuted 
by  Dutcher  up  until  May,  1911,  when  be  be- 
came Insolvent  and  unable  to  proceed  further 
in  the  perfbrmance  of  the  contracts.  On 
June  8, 1911,  r^pondent  presented  to  tbe  city 
council  of  tiie  city  of  Aberdeen  a  notice  of 
claim  for  the  rental  of  a  donkey  engine 
wbldi  It  had  furnished  to  Dutcher  for  use  In 
the  performance  of  the  contracts.  This  no- 
tice was  presented  with  a  view  of  complylug 
with  section  1161,  Hem.  ft  Bal.  Code,  as  a 
condition  precedent  to  its  right  to  sue  upon 
the  bonds.  Bespondent's  claim,  as  evidenced 
by  tbe  notice,  was  for  rent  of  the  engine  for 
stz  months  at  a  m<Hithly  rental  of  fTO  per 
month,  which  was  claimed  as  the  agreed 
r«ital  and  the  period  of  time  the  engine  was 
tised  by  Dutcher  upon  tbe  work  of  the  con- 
tracts. 


Counsel  for  appellant  contends  that  the 
trial  court  erred  in  overruling  Its  demurrer 
to  respondent's  complaint  The  only  urgu- 
ment  advanced  in  this  behalf  Is  that  the  rentr 
al  of  a  donkeiy  engine,  used  as  this  one  was, 
is  not  included  within  the  terms  "providons 
and  supplies"  as  used  in  section  1169,  Bem.  ft 
Bal.  Code,  and  Is  therefore  not  a  secured  item 
under  the  tennn  at  a  bond  given  in  accord- 
ance with  that  section.  This  question  has 
been  diepossd  of  adverse  to  counsel's  oonten- 
tt(Hj  by  our  decision  in  Hurley-Hason  Co.  v. 
American  Bonding  Co.,  79  Wash.  564,  140 
Pac.  6'^,  where  we  held  that  the  rental  of  a 
pump  and  b<dstlng  derrick,  furnished  to  a 
contractor  to  be  tued,  and  actually  used,  in 
the  erection  of  a  dty  bridge,  was  secured  by 
a  bond  given  In  compliance  wltb  this  law.  It 
seems  plain  to  us  that  there  la  no  dlffereace 
in  principle  between  the  securing  of  rental 
for  such  an  appliance  and  the  securing  of 
rental  for  a  donkey  engine  used  upon  public 
work  as  this  one  was.  Counsel's  argument 
seems  to  be  directed  largely  to  an  effort  to 
secure  tbe  overruling  ot  that  decision.  We 
are,  however,  satisfied  with  the  conclusion 
there  readied,  and  think  tbe  auestlon  does 
not  require  further  discussion. 

Counsel  strenuously  argues  that  tbe  evi- 
dence does  not  support  the  concluidon  reach- 
ed by  the  trial  court,  especially  In  that  the 
Judgment  is  excessive.  We  deem  It  sufficient 
to  say  that  we  have  carefully  read  all  of  the 
evidence  as  fbund  in  the  statement  of  facts, 
and  are  unable  to  say  that  the  evidence  does 
not  preponderate  in  favor  of  the  conclusion 
reached  by  the  trial  court 

Other  claimed  errors  relate  to  ruling  of 
the  trial  court  upon  motions  of  appellant  di- 
rected to  respondent's  complaint  Thefe  are 
presented  to  us  practically  without  argument 
and  wholly  without  citation  of  authorities. 
There  may  have  been  techidcal  error  in  the 
rulings  complained  of,  but  In  view  of  the 
whole  record  we  think  they  were  In  any 
event  without  prejudice  to  appellant's  rights. 

The  Jnd^ent  la  affirmed. 

MOBBIS,  C.  J.,  and  M01TNT,  GHAD- 
WICK,  and  HOLCOMB,  JJ.,  concur. 


STATE  ex  reL  HANNEBOHL  et  ux.  v.  SU- 
PEBIOB  COURT  OF  PACIFIC  COUN- 
TY et  al.   (No.  12757.) 
(Supreme  Court  of  Washington.-  May  29,  191S.) 

1.  Judges  €=>51  —  Dis<inALiFicATioN  to 
Act— Motion  for  Chahob— AmDAvrr— Ju- 

BUDIonOH  of  COUBT. 

Filing  of  motion  for  chaof^  of  Judge,  ac* 
companied  by  affidavit  of  prejudice,  divested  tbe 
judge  of  jurisdiction  to  further  proceed. 

[Ed,  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  8S  224-231 ;  Dec  Dig.  iS=»51.] 

2.  Appkabahob  ^>8— Dbhubbeb  Opebatinq 

AS. 

Where  no  rule  faad  been  entered  against  de- 
fendant, he  was  not  in  default,  and  a  demurrer 
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filed  without  obtaioiag  leave  of  court  was  an  ap- 
pearance, and  it  was  error  to  strilce  out  the  de- 
murrer  for  failure  to  obtain  leave  of  court. 

[Ed.  Note.:— W>r  other  cum,  see  Appearance, 
Omt  Die.  H  28HU.;  Dwi.  Dig.  ^s^} 
S.  JcmoEs  ^»S1— DxsQVAunoAiion  to  Act 

—Motion  fob  Ghanok. 

Filiag  by  defendant  of  motion  for  change 
of  judge,  BMTompanied  by  affidavit  of  prejudice, 
in  connection  with  bis  first  appearance  m  tbe 
action  before  entry  of  default,  was  a  compliance 
with  the  statute,  and  tbe  judge  must  grant  tbe 
diange. 

fEd.  Note.— For  other  cases,  see  Judges,  Gent 
Dig.  B  224-281;  Dee.  Dig.  «=5>61.] 

Department  2.  ICandamiu  bf  the  State, 
on  the  lelaUin  of  M.  A.  Hannebohl  and  wife 
agalnrt  ttw  Bnpeilor  Conrt  of  Padflc  Oootity 
and  tbe  jcdge  thereof.  Writ  granted. 

Fr«d  M.  Bond,  of  Sonth  Bend,  for  appel- 
lants. Pattl  Holbrook,  of  Raymond,  for  re- 
qmndenta. 

PER  CURIAM.  Relators  sued  oat  an  al- 
ternative writ  of  mandate  addressed  to  re- 
spondent, upon  his  refusal  to  grant  relators* 
motion  for  change  of  jndge.  Relators  were 
served  in  the  action  below  on  March  2d  and 
4th,  respectively.  On  April  1st  they  appear- 
ed by  filing  a  demurrer,  at  the  same  time  fil- 
ing a  motion  for  change  of  Judge,  accom- 
panied by  the  usual  affidavit  of  prejudice. 
On  April  6th  counsel  for  plaintiff  below  mov- 
ed for  relators'  defatilt,  and  at  the  same  time 
called  up  for  bearing  relators'  motion  for 
change  of  Judge.  Upon  this  hearing  respond- 
ent held  that  relators  had  no  standing  In 
court,  as  th^  had  appeared  without  having 
obtained  leave  of  court  Relators*  demurrer 
and  motion  were  stricken,  and  plaintiff's  mo- 
tion for  default  granted.  Upon  these  facts 
the  writ  must  be  granted. 

[11  The  filing  of  the  motion  for  change  of 
Judge,  accompanied  by  the  affidavit  of  prej- 
udice, divested  the  lower  court  of  Jurisdic- 
tion to  further  proceed  In  the  action.  State 
ex  rel.  Russell  v.  Superior  Court,  77  Wash. 
631.  138  Pac.  291,  and  cases  dted. 

[X]  There  la  no  merit  in  the  contention 
that  relators  were  in  default,  or  that  their 
demurrer  was  properly  stricken  because  of 
their  failure  to  obtain  leave  of  court  before 
appearing  in  the  action.  Although  the  time 
for  appearance  had  expired,  no  rule  bad  been 
entered  against  relators,  and  they  were  not 
In  default,  nor  was  it  necessary  for  them  to 
obtain  leave  of  court  before  entering  their  ap- 
pearance in  the  action.  The  filing  of  tbe  de- 
murrer was  such  an  appearance. 

[3]  The  filing  of  the  motion  for  change  of 
Judge,  being  made  In  connection  with  the 
relators*  first  appearance  in  the  action,  was 
a  full  compliance  with  the  statute.  Much  is 
said  by  counsel  for  respondent  as  to  the 
abuse  of  this  statute.  Conceding  that  fact  It 
does  not  eliminate  the  mandatory  features  of 
the  statute  and  the  necessity  for  a  full  com- 
pliance with  its  terms.   The  fault  must  be 


corrected  by  the  Legislature  and  not  by  the 

courts. 

We  find  no  merit  in  the  objections  to  the  is- 
suance of  the  writ,  and  the  same  will  lssu& 


WILLBTT  &  OLBSON  v.  JANEGKD. 
(No.  12641.) 

(Supreme  Court  of  Washington.    May  29^ 
1816.) 

RbCEIVEBS  ®=3996— Attobhbts*  FBE8»PSBB01I- 

AL  LlABIUTT. 

Where  attorneys  were  employed  by  a  le- 
ceiver  of  an  insolvent  corporation  under  an  or- 
der of  the  court  auUiorizing  such  employment^ 
and  where  the  receiver,  tbe  attorneys  partici- 
pating, in  good  faith  endeavored  to  procnte  a 
proper  allowance  of  attorneys'  fees  from  the 
court,  and  paid  over  to  tbe  attorneys  the  entire- 
amount  allowed  by  tbe  court  such/  attoriMya 
could  not  bold  the  recover  personally  liable  for 
the  value  of  their  services. 

[Ed.  Note.— For  other  cases,  see  Receivers. 
Cent  Dig.  81  17»-175;  Dec.  Dig.  <3=>95.] 

Department  1.  Aj^ieal  from  Superior 
Court,  King  County;  John  B.  Humphries 
Judge. 

Action  by  Wtllett  &  Oleson  against  J.  F. 
Janecke.  Judgment  for  plaintiffs,  and  da* 
fendant  appeals.  Rereraed. 

Oe&  B.  Cole  and  John  Wesley  Dolby,  bottk 
of  Seattle,  for  appellant   Bdward  Judd. 

Seattle,  for  respondents. 

PARKBR,  J.  The  plalntUTs,  copartners  en^ 
gaged  In  the  practice  of  law  In  Seattle,  com- 
menced this  action  In  the  superior  court  for 
King  county  seeking  recovery  oompensa- 
tlon  for  1^1  services  rendered  by  them  to 
the  defendant  as  receiver  for  the  Angeles- 
Brewing  &  Malting  Company,  an  Insolvait 
corporation.  IMal  before  the  court  without 
a  Jury  resulted  in  flndtugg  and  judgment 
against  the  defendant  perscmaUy,  from  whlcbi 
he  has  ai^)ealed  to  this  court 

The  undisputed  facts  which  we  regard  as- 
determlnatlve  of  the  rights  of  the  parties 
may  be  summarized  as  ftdlows:  In  April,. 
1910,  aiq;>ellant  was  by  tbe  superior  court 
for  Clallam  county  appointed  receiver  for 
the  Angeles  Brewing  &  Malting  Ckimpany,  a 
corporation  with  Its  principal  place  of  busi- 
ness in  that  county.  The  corporation  was 
then  insolvent,  and  aK>ellant  was  appointed 
receiver,  and  took  charge  of  the  property  and 
attalrs  of  the  corporation,  and  continued  to- 
act  as  recelrer  until  July,  1914,  when  he  was- 
sncceeded  by  another  receiver.  Soon  after 
appellant's  appointment  as  receiver  an  order 
was  made  by  the  superior  court  for  Clallam 
county  in  the  receivership  proceedings  au- 
thorl/Jng  aud  directing  him  to  employ  coun- 
sel to  advise  him  touching  his  duties  as  re- 
ceiver and  to  represent  him  in  litigation  in 
which  he  as  receiver  might  become  a  party. 
Appellant  thereupon  employed  respondents 
for  diat  purpose.  Then  is  uothlng  in  the 
record  pointing  to  any  employment  of  the- 
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respondents  by  appellant  to  advise  falm  or  to 
represent  liim  or  his  Interests  other  than  in 
his  official  capacity  as  receiver,  nor  Is  there 
anything  in  the  record  indicating  that  appel- 
lant agreed  to  become  personally  liable  to 
the  respondents  for  their  compeusatloo. 
Manifestly,  respondents  fully  uhderstood  that 
this  was  the  nature  of  their  CTiployment 
Thereafter  respondents  entered  npcoi  their 
emplo^'ment  and  continued  to  render  services 
to  the  appellant  in  the  interest  of  the  re- 
ceivership, but  not  otherwise,  whll#  he  con- 
tinued to  act  as  receiver.  Respondents  claim 
that  their  services  so  rendered  were  of  the 
reasonable  value  of  115,000,  and  that  they 
also  dl^ursed  In  expenses  Incident  to  their 
services  |62aBS.  A^ellant  baa  paid  respond- 
ents $5,670.50,  which,  according  to  respond- 
ents' cflalm,  would  leave  a  balance  of  $8,- 
959.06,  for  which  Judgment  was  rendered  in 
this  action  in  their  favor  against  an>ellant 
personally.  There  occurred  upon  the  settle- 
ment of  the  appellant's  accoimt  as  receiver 
in  the  superior  court  of  Clallam  county,  ac- 
eordlng  to  the  testlmimy  of  one  of  the  re- 
spondents, as  set  forth  In  the  abstract,  the 
following; 

"The  attorneys  for  the  receiver  [respondents] 
prepared  a  final  report  covering  all  of  the  do- 
1D£B  of  the  receiver  from  his  appointmenC  to 
July  23,  1913.  This  Goal  report  was  heard  on 
September  20  and  30,  1913.  All  vouchers,  books 
of  account,  and  records  of  every  kind  were  tak- 
en to  the  court,  and  the  matter  was  thoroughly 
investigated.  The  court  asked  for  further  in- 
formatlun  as  to  certain  Items.  This  was  fur- 
nished in  the  nature  of  a  supplemental  report 
and  argumeoL  The  court  did  not  pass  on  the 
report  at  tbat  time,  but  ordered  a  supplemental 
report  to  be  filed  covering  the  period  from  July 
23. 1913.  to  March  1, 1914.  Tkia  the  attorneys 
prepared  and  filed.  At  the  bearing  on  the  re- 
port of  July  23,  1913,  evidence  had  been  intro- 
duced that  Sla.OOO  was  reasonable  compensa- 
tion to  be  allowed  for  the  legal  services  render- 
•ed.  The  supplemental  report  of  March  1,  1914, 
'Contained  a  statement  that  the  attorneys  for  the 
receiver  had  submitted  to  the  receiver  a  bill  for 
$15,000,  which  the  receiver  reported  was  rea- 
sonable, and  asked  for  ao  allowance  of  Uiat 
amount  A  copy  of  that  report  was  served- on 
each  attorney  who  had  appeared  in  the  ease, 
together  with  a  notice  of  the  time  and  place 
of  hearing  the  report,  and  a  notice  to  serve  and 
file  any  objections  or  exceptions.  No  objec- 
tions or  exceptions  of  any  kind  were  filed.  The 
creditors  were  represented  at  the  hiring  by 
two  attorneya  who  attacked  the  report  in  other 
particulars,  but  did  not  object  In  any  way  to 
.an  allowance  of  the  $15,000  fee  claimed.  Two 
additional  expert  witnesses  testified  at  that 
hearing  that  $15,000  was  reasonable  compensa- 
tion for  the  legal  Bervices  rendered.  There  were 
certain  negotiations  affecting  the  form  of  the 
order  to  be  entered  on  the  final  reports,  and 
thereafter,  on  May  5, 1014,  the  court  signed  and 
entered  an  order  as  drawn  by  the  plaintiffB  in 
this  case,  with  certain  immaterial  exceptions. 
Plaintiffs  then  resigned  as  attorneys  about  May 
10.  1014.  Tbe  judge  having  charge  of  the  re* 
ceivership  made  aUowancea  to  tbe  receiver  of 
$4,750  on  account  of  legal  services,  but  has 
made  no  further  allowances." 

We  quote  this  testluMHiy  to  sliow  tZiat  ap- 
pellant baa  in  good  faltb  endeavored  to  pro- 
cure from  the  court  In  tbe  receiversbip  pro- 
•ceediiwi  ma  aHowuiee  o£  attoni^'g  ttea  1b 


the  full  amount  claimed  by  respondents,  and 
also  to  show  that  respondents  participated 
in  tbe  efforts  of  appellant  to  procure  the  al- 
lowance of  attorneys'  fees  claimed  by  than.- 
[1]  Counsel  for  appellant  contend  that  he 
is  not  personally  liable  to  respondents  for 
their  services  rendered  to  him  as  receiver. 
We  are  of  the  opinion  that  this  contention' 
must  be  sustained  In  the  light  of  the  facts 
we  have  noticed.  Couns^  for  respondents 
invoke  tbe  general  rule  that  an  allowance  of 
attorneys'  fees  in  cases  of  this  nature  is 
properly  made  to  the  receiver,  and  not  di- 
rectly to  the  attorneys,  and  that  the  attorneys 
must  look  to  the  receiver  for  their  compen- 
aatloo,  dtlng  84  Cyc.  465,  and  other  author- 
Itiea  Tills  1b  the  general  rule  applicable  to 
an  allowance  of  attorneys*  feea  made  upon 
the  settlement  of  a  receiver's  account  But 
it  does  not  follow  that  attorneys  employed  by 
a  receiver  in  pursuance  of  an  authorization 
made  by  the  court  for  attorneys'  services  sole- 
ly in  rdatton  to  the  tec^vership  may  bold 
tbe  receiver  personally  liable  when  the  re- 
ceiver has  In  good  faith  endeavored  to  ikx>- 
cure  a  proper  allowance  of  attorneys'  fees  by 
tbe  court,  and  has  paid  over  to  such  attor- 
neys tbe  entire  amount  aUowed  by  the  court, 
especially  where  the  attorneys,  as  here,  have 
partlf^Mted  with  tbe  receiver  la  bla  efforts 
to  KNTOCure  tbe  allowance  claimed.  In  the 
text  of  23  Am.  ft  Eng.  Ent^.  Law,  1008»  we 
read: 

"A  receiver  is,  of  course,  liable  upon  any  valid 
and  authorized  contract  made  in  the  course  of 
his  duties.  The  liability  of  a  receiver  upon 
contracta  entered  into  in  his  official  capacity 
is  not,  however,  personal,  but  as  a  representa- 
tive of  the  trust.  The  enforcement  of  such 
coDtracts,  or  tbe  payment  of  damages  for  their 
nonperformance,  must  fall  primarily  upon  the 
property  and  fund  in  the  iiands  of  the  court" 

We  are  quite  unable  to  understand  why 
this  rule  Is  not  applicable  here.  Respondents' 
contract  of  employment  with  the  receiver 
manifestly  contemplated  services  to  be  ren- 
dered by  them  only  In  the  interest  of  tbe 
trust  Their  rlg^it  to  compensation  was,  we 
think,  of  tbe  same  nature  as  that  of  any 
other  contractual  obllgaUon  incurred  by  the 
receiver  as  such,  and  did  not  result  in  a  pri- 
mary personal  liability  on  the  part  of  tbe  re- 
ceiver. Of  course,  fhe  receiver  might  ren- 
der himself  personally  liable  by  special  con- 
tract or  by  failure  to  act  In  good  faith  look- 
ing to  the  payment  out  of  the  trust  property 
of  an  obligation  he  Incurs  as  receiver,  but 
we  have  no  such  case  here.  In  Vanderbllt  v. 
Central  R.  R.  Co.,  43  N.  J.  Bq.  669,  084,  Vi 
Atl.  188,  196,  considering  the  nature  of  the 
liability  Incurred  by  tbe  receiver  by  his  con- 
tracts made  as  such,  Justice  Magle,  speaking 
for  the  court,  observed: 

"When  a  receiver  has  thus  acquired  discre- 
tionary powers  to  operate  an  insolvent  railroad, 
his  position  la  peculiar,  and  ttie  contracts  he 
makes  for  that  purpose  are  aui  generis.  Such  a 
receiver  is  not  exempt  from  liability  to  answer 
for  Injuries  Inflicted  by  the  wrongdoing  or  neg- 
ligence of  those  he  employs  in  operatlBC  tfae- 
nulcead.  Tet  'ttke  Habtltty  to  not  a  personal  on^ 
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bat  onlj  falls  od  the  receiver  as  the  represent- 
atire  01  the  property  and  fund  maQaged  the 
court,  and  damages  recovered  for  sudi  Injuries 
are  to  be  thus  collected.  Yet  upon  sach  liabil- 
ity no  suit  can  be  brought  except  by  leave  of 
the  coart  which  appointed  the  receiver.  Such 
leave,  however,  cannot  be  denied,  unless  the 
claim  appear*  manifestly  unfounded  and  vexa- 
tiouflL  Palyv  T.  JewetL  82  N.  J.  Eg.  302; 
Uttle  T.  Dusenberry.  46  N.  J.  Law,  614  [GO 
Am.  Rep.  445].  Analogous  principles  should 
be  applied  to  those  acts  of  a  receiver  which  con- 
■titute  contracts  with  third  persons  in  the  oper- 
ation <rf  an  insolvent  railroad  In  his  charge. 
The  liability  of  a  receiver  upon  such  contracts 
is  not  personal,  but  as  a  representative  of  the 
trust.  The  eniorcement  of  them,  or  the  pay- 
ment of  damages  for  his  nonperformance  of 
them,  must  fall  primarily  upon  the  property  and 
fund  in  the  hands  of  the  court." 

Id  Walsh  T.  Raymond,  58  Conn.  251,  20 
Atl.  464,  18  Am.  St  Rep.  264,  there  was  in- 
Tolred  an  attempt  on  the  part  of  counsel  who 
bad  rendered  legal  services  for  a  receiver  to 
hold  the  reoelver  personally  liable  for  com- 
pensation therefor  under  circumstances  quite 
similar  to  those  here  involved.  In  holding 
that  the  receiver  could  not  be  so  held,  Jus- 
tice Hall,  speaking  for  the  court  said: 

"A  receiver  is  uniformly  regarded  as  an  officer 
of  the  court  He  is  the  servant  to  whom  the 
court  intniato  the  property  in  cuatodia  legis  of 
which  the  court  itself  is  the  guardian.  He  la 
regarded  as  the  executive  officer  of  a  court  of 
chancery,  in  much  the  same  sense  as  the  sheriff 
is  the  executive  otbcer  of  a  court  of  law,  and 
the  goods  or  property  in  his  bands  are  as  much 
in  the  cuatudy  of  the  law  as  if  levied  upon  un- 
der an  execution  or  attachmeut.  High  on  Re- 
cfivers,  1  2.  Baldwin,  J.,  in  giving  the  opinion 
of  the  court  in  Reverley  t.  Brooke,  4  Grat  [Va.1 
liuty,  says;  The  receiver  is  the  otiicar  and  rei>- 
reaentative  of  the  court,  subject  to  its  orders, 
accountable  In  such  manner  and  to  such  peraoos 
as  the  court  may  direct,  and  having  in  his  char- 
acter as  receiver  no  personal  interest  but  that 
arising  out  of  his  responsibility  for  the  correct 
and  faithful  discharge  of  his  duties.  It  is  of 
no  consequence  to  bim,  how,  or  where,  or  to 
wlwm,  the  court  may  dispose  of  the  funds  in  his 
hands,  provided  the  order  or  decree  of  the  court 
fummies  to  him  a  sufficient  protection.' 

"It  la  evident  that  a  receiver  must,  in  the 
alisenoe  of  statutory  authority,  derive  his  pow- 
ers largely  from  the  established  practice  of 
courts  of  equity,  end  in  this  respect  as  well  as 
his  relations  to  the  court  appoinUng  him,  and 
the  consequent  restriction  upon  his  powers^  a 
receiver  occupies  a  somewhat  different  position 
from  that  of  an  execute-  or  administrator. 
StrleUy,  a  rsoeiver  has  no  right  to  inour  any 
liability,  or  in  any  way  hazard  the  fund  in  his 
custody  without  the  consent  of  the  court. 
•   •  • 

"We  caanot  oonoelve  that  an  attorney  at  law, 
wliose  every  act  must  be  with  full  knowledge  that 

he  is  acting  for  an  officer  of  the  court,  will  com- 
plain that  in  accepting  employment  for  a  re- 
cover he  is  held  to  do  so  with  the  nnderetand- 
ing  that  his  eompensatioa  will  depend  upon  the 
amoont  that  may  be  allowed  lilm  therefw  by 
the  court  upon  the  final  accounting  of  the  re- 
ceiver. Any  other  rule  would  subject  the  receiv- 
er to  expensive  litigation  after  his  final  ac- 
countingand  discharge  from  his  trust  by  the 
court  We  do  not  mean,  however,  to  be  under* 
stood  as  holding  that  a  receiver,  while  acting  as 
such,  cannot  make  himself  personally  liable  up- 
on bis  contracts  or  otherwise,  but  simply  that 
ha  will  be  protected  so  long  as  he  sets  stiictly 
under  the  orders  of  the  court  appolntiug  hiut.'' 


Couns^  for  rewondeots  call  onr  attention, 
to  and  rtiy  upon  (Awerratlons  made  by  tbls 
court  in  Re  SuUivan's  Estate,  89  Wash.  217^ 
223,  78  Pa&  946,  047,  as  follows: 

"The  allowaoce  for  attorney's  fees  is  not  made 
to  the  attorney,  but  to  the  administrator,  as  a 
necessary  expenditure  incidental  to  hia  settle- 
ment of  the  estate.  There  la  no  relation  b^' 
tween  the  administrator's  attorney  and  the  es- 
tate, and  he  can  assert  no  claim  against  the 
estate  for  his  services^  but  the  administrator  is 
himself  liable  in  a  suit  by  the  attorney." 

These  remarks  were  made  in  connection 
with  the  administration  of  an  estate  of  a  de- 
cedent where  there  was  involved  uotblns 
but  the  right  of  the  administrator  to  an  al- 
lowance as  against  the  estate.  T^e  question 
of  whether  the  attorn^  could  recover  from 
the  administrator  more  than  the  amount  al- 
lowed by  the  court  In  the  settlement  of  his 
account  was  not  there  Involved.  The  above 
quotation  from  Walsh  t.  Raymond  pointing 
out  the  difference  betweoi  the  powers  of  ad- 
ministrators and  recdvers,  we  think,  is  in 
any  event  sufficient  to  show  that  the  remarks 
of  the  court  In  Re  Sullivan's  Estate  would 
not  be  oontrolUng  here. 

We  conclude  that,  under  the  facts  disclos- 
ed by  this  record,  the  respondents  have  no- 
right  of  recovery  whatever  against  appellant 
personally. 

The  judgment  of  the  trial  court  is  re- 
yersed. 

M0BBI8,  G.  J.,  and  MOUNT,  CHAD- 
WICK,  and  HOLCOMB,  JJ.,  concur, 


MinCBS  et  at  t.  CALHOUN,  DENN7  & 
BWING.    (No.  12311.) 

(Supmne  Court  of  Washington.  June  3. 1915.) 

1.  VkNDOB  ANn  PUBOHASEB  ®=»S6— VALIDITT 

or  ConTHAcra  — •  RiPBMsifTATiona  as  to- 

liAno. 

A  statement  in  a  vendor's  prospectus  thst 
the  gea.uioe  fruit  soil  of  the  Xakima  Valley 
was  denominated  volcanic  ash  loam  was  not  a 
representation  that  the  soil  of  his  land  was  vol-  ' 
canie  ash  loam,  bat  that  it  was  what  was  gen- 
erally denominated  as  such  when  apjilied  to  the- 
Yakuna  VaUey. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  40,  62,  83;  Dec.  Dig. 
«s»36.] 

2.  VXNDOB  AND  PcBCRASEB  «=»101— RESCIS- 
SION BT  Vbkdoe— Waitkb— Neckssitt  or  ■ 
Demand. 

After  a  vendor  has  waived  s  clause  of  the 
contract  making  time  of  the  essence,  the  pur- 
chaser may  not  be  put  in  default  until  after  a 
demand  has  been  made  upon  him  for  a  compli- 
ance with  his  contract  and  a  reasonable  time- 
has  daiwed  in  which  to  comply  with  the  de- 
mand, but  it  Is  only  when  the  language  or  con- 
duct of  the  vendor  is  such  as  to  indicate  a  pur- 
pose to  waive  the  right  to  forfeit  that  such 
right  will  be  denied  without  a  demand  and  time 
to  comply  therewith. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  EKg.  »  170-174;  Dec  Dig. 
€=>101.] 
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3.  Vendob  ahd  Pubohasxb  «S)101— Bebcis- 
BION  BT  VEHDOB  — WAIVEK  — NECBBBnT  OF 

Dehakd. 

Defendant  sold  land  to  plaintiffi  by  a  con- 
tract which  made  time  of  the  essence,  and  pro- 
vided that  on  default  in  an;  payment  the  con- 
tract at  the  Yendor'a  option  should  be  void,  and 
all  payments  thereunder  should  be  forfeited. 
Iti  president  subsequently  told  one  of  the  pur- 
■chasers  not  to  worry  about  the  ipayments,  and 
one  payment  was  accepted  after  it  became  due. 
The  purchasers  sued  to  rescind  the  contract  for 
false  representations  and  for  damages,  and  the 
vendor  thereafter  served  a  notice  declaring  the 
contract  canceled  for  default,  and  declaring  a 
forfeiture  of  all  payments.  Held  that  the  pur- 
'Chaaers,  having  repudiated  the  contract,  were 
not  in  a  position  to  insist  that  the  vendor  had 
waived  its  right  to  rely  on  the  proTision  as  to 
time  and  the  vendor  had  a  right  to  claim  a  for- 
feiture without  tendering  performance  of  the 
-contract,  as  modified  by  the  elimination  of  such 
provision,  as  the  purchasers  could  not,  in  the 
same  action,  aslt  for  a  reBcission  and  an  en- 
forcement of  the  contract. 

{Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  170-174;  Dec  Dig. 
■«=»101.3 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  John  R.  Mitchell,  Judge. 

Action  by  Sophie  J.  Myers  and  others 
against  Calhoun,  Denny  &  Ewing,  now  the 
<3alhoun,  Denny  &  EwIng  Investment  Com- 
pany. From  a  Jadgment  for  defendant, 
plalntlffB  aiq^eal.  Affirmed. 

Walter  S.  Fnlton  and  Donworth  ft  Todd, 
all  of  Seattle,  for  appellants.  John  P.  Hart- 
man  and  Artbor  E.  Nafe,  both  of  Seattle, 
for  respondent 

MAIN,  J,  The  purpose  of  this  action  was 
to  secure  a  resdsBlon  of  a  real  estate  con- 
tract dalmed  to  have  been  Induced  by  fraud- 
ulent represcmtatlons,  and  for  damages  In- 
coired  In  Improving  the  land  covered  by  the 
contract  After  the  Issues  were  framed,  the 
cause  was  tried  to  the  court  sitting  without 
«  Jury,  and  resulted  in  a  judgment  In  favor 
■of  the  defendant  From  this  Judgment  the 
plaintiffs  appeal. 

On  January  8,  1910,  the  defendant  con- 
tracted to  sell  to  the  plalntUCB  a  obtain 
tract  of  land  consisting  of  approadmately 
40  acres,  located  in  Benton  county,  Wash. 
The  purchase  price  of  land  was  $6,000. 
On  the  date  the  purchase-money  rece^  was 
issued  to  W.  IE.  Myers,  one  of  the  platntUEs, 
there  was  paid  the  sum^  of  f 500.  This  pnr^ 
■chase-money  receipt  contained  the  provision 
that: 

"It  is  expressly  understood  and  agreed  that 
this  deposit  is  to  be  returned  to  the  purchaser 
if  upon  inspection  by  him  on  or  before  Febru- 
ary 8,  1910,  the  above  described  land  is  found 
to  be  not  as  stated  in  the  following  paragraphs : 

"1.  The  land  is  good  fruit  land  of  easy  slopes 
and  cultivable  character.  •  •  *" 

The  other  paragraphs  referred  to  are  not 
here  material. 

Mr.  Myers  did  not  visit  the  land,  owing 
to  the  fact  that  he  was  told  by  the  sale's 
agent,  Kir.  Klwell  of  the  respondent  com- 
pany, that  It  was  then  likely  covered  with 
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snow.  During  ttie  negotiations  which  took 
place  prior  to  making  the  initial  payment 
and  giving  the  purchase-money  receipt  the 
plaintiffs  were  ^ven  a  booklet  or  prospectus 
which  contained  matt»  descriptive  of  the 
land.  The  paragraph  In  the  booklet  covering 
the  subject  of  soli  Is  as  follows : 

"Soil.  As  is  quite  generally  known,  the  genn- 
ine  fruit  soil  of  the  lakima  Valley  is  denomi- 
nated volcanic  ash  loam.  This  peculiar  forma- 
tion is  found  in  but  few  parts  of  the  country 
and  is  necessary  to  the  production  of  the  high 
quality  commercial  fruit  of  which  the  world 
has  heard  so  much.  As  it  varies  in  depth  and 
texture  in  different  parts  of  the  Yakima  Valley, 
choice  of  land  for  purely  orchard  purposes  must 
be  carefully  made.  The  soil  of  Bed  Mountain 
Orchards  is  peculiarly  adapted  to  the  raising 
of  high^ade  winter  apples.   •       • " 

The  respondent  at  the  time  was  selling  the 
lands  denominated  in  the  prospectus  as  "Bed 
Mountain  Orchards,  Yakima  Valley,  State  of 
Washington."  Some  days  after  the  pur- 
chase-money receipt  had  been  given,  a  formal 
contract  of  sale  was  executed.  This  contract 
Is  dated  January  11,  1910.  The  purchase 
money  receipt  provided  that: 

"Begular  contract  to  be  executed  within  ten 
days  from  the  date  hereof' 

The  contract  of  purchase,  as  well  as  the 

purchase-money  receipt,  provided  Uiat  the 
balance  of  the  purchase  price,  to  wit,  9S,500^ 
was  to  be  paid  semiannually  thereafter,  on 
or  b^re  the  dates  of  July  16th  and  Janu- 
ary 15th.  Deferred  payments  were  to  draw 
Interest  at  7  per  cent,  per  annum.  This  con- 
tract made  time  the  essenoe  thereof  and 
provided  that: 

"In  ease  of  failure  of  the  second  party  [the 
purchaserl  to  make  any  payment  or  perform 
any  of  the  covenants  made  herein,  at  the  op- 
tion of  the  party  of  the  first  part,  this  contract 
shall  be  null  and  void,  and  all  payments  made 
heretmder  shall  be  forfeited  and  retained  by 
the  part^  of  the  first  part  In  .full  satisfaction 
and  liquidation  of  all  damage!  sastalned." 

After  thB  execution  of  the  contract,  the 
payments  falling  due  on  July  16,  191(^  and 
January  16,  1911,  respectively,  were  paid 
when  due.  With  each  of  these  payments, 
the  accrued,  interest  was  paid.  Durli^  the 
month  of  Mandi,  1811,  the  appellants  moved 
upon  the  land,  and  employed  one  G.  B.  Mor^ 
gan,  who  bad  owned  and  redded  oa  land  In 
tiie  vicinity  for  a  number  of  years,  to  take 
charge  of  the  improvements  which  they  con- 
templated making,  such  as  clearing,  grad- 
ing, fffiidng,  and  planting.  Under  the  di- 
rection of  Mr.  Morgan  approximately  $4,- 
000  was  expended  upon  the  land.  A  small 
portion  was  planted  to  fruit  trees.  The 
plaintiffs  remained  upon  the  land  until  about 
the  1st  of  July,  1911.  They  then  returned 
to  Seattle,  uid  Mr.  Myers  called  upon  the 
president  of  the  defendant  company  In  an 
effort  to  get  the  price  of  the  land  reduced 
because  the  grading  and  putting  the  land  in 
shape  for  cultivation  was  costing  more  than 
the  appellants  had  anticipated.  No  reduc- 
tion Id  the  price  was  made;  but  dtirlng  the 
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eoirrenatton,  tbe  prestdent  of  fbe  defendant 
conqianj  told  Mr.  Myers  **not  to  worry  about 
tlw  paTinents;  tliat  diey  would  be  as  easy 
u  poodblb"  Tbls  la  the  version  of  tbe  con- 
Temtkm  as  given  by  Mr.  Myers,  and  Is  not 
ooDtrorerted  In  any  material  respect  by  the 
respondent.  Soon  after  tbto  coDversatlon, 
Mr.  ftDd  Mrs.  Myers  went  to  Ailsona,  where 
tiiey  remaliied  until  the  summer  or  tall  of 
1S12.  The  fOOO  payment  and  accrued  inter- 
est due  on  July  16,  1911,  was  not  paid,  but 
on  March  9.  1912,  tbe  9600  &lllng  due  on 
July  16,  1911.  was  paid.  This  payment  did 
not  Include  any  accrued  interest  No  pay- 
nent  was  made  or  tendered  under  the  con- 
tract Bubseqaoit  to  tbe  payment  of  $500  on 
March  9,  1912.  During  the  time  the  appel- 
lants were  In  Arizona,  the  land  was  given 
practicaUy  no  care  or  attention  by  any  one, 
and  by  reason  of  this  fact  much  of  the  mon- 
ey expended  In  improvement  was  practically 
lost  On  July  10,  1912,  tbe  appellants  leased 
tbe  property  to  one  A.  E.  Wahn  for  a  term 
of  years  terminating  on  the  1st  day  of  No- 
Tember,  1916.  for  the  cultivation  principally 
of  alfalfa.  Little  was  done  by  Wabn  under 
this  lease  because,  as  he  testified,  Mr.  Myers 
declined  to  acknowledge  it  before  a  notary 
or  other  proper  offloer.  After  the  return  of 
tbe  appellants  from  Arizona,  and  some  time 
during  the  month  of  October,  1912,  they 
were  advised  by  one  F.  O.  Huntley,  a  bortl- 
cnlturlst,  that  the  land  covered  by  tbe  con- 
tract was  not  volcanic  ash  loam,  and  was 
not  adapted  to  tbe  raising  of  high-grade  win- 
ter apples.  Thereafter  and  on  the  29tb  day 
of  October,  1912,  they  canaed  their  attorneys 
to  address  a  letter  to  the  respondent  This 
letter  claims  that  the  land  was  not  as  repre- 
sented, and  suggested  reparation  for  the 
damage.  What  reply.  If  any,  was  made  to 
tbls  letter  does  not  appear.  On  January  24, : 
1913,  tbe  present  action  was  Instituted  for 
the  purpose,  as  above  stated,  of  securing  a 
reedsdon  of  the  contract,  and  for  damages. 
On  the  8th  day  of  May,  1913,  the  defendant 
answered  the  complaint.  On  August  28, 
1013,  the  respondent  served  written  notice 
upon  the  appellants,  declaring  the  contract 
canceled  for  failure  to  make  tbe  payments 
as  provided  for,  and  declaring  a  forfeiture 
of  all  mon^  paid,  as  liquidated  damages. 
On  October  16,  1913,  tbe  respondent  sold 
and  conveyed  the  Unds  covered  by  the  con- 
tract together  with  25  other  and  adjoining 
acres,  which  last-mentioned  land  was  about 
half  the  value  per  acre  as  the  first,  to  one 
Samuel  Archer  for  the  sum  of  $6,500;  cash 
$5,000,  and  a  mortgage  back  for  $1,S00. 
Thereafter,  on  October  24,  1913,  Archer 
leased  the  land  to  A.  E.  Wahn,  who  was 
then  In  possession  under  his  former  lease 
from  Mr.  and  Kirs.  Myers,  and  contracted 
to  sell  him  an  undivided  one-half  Interest 
therein.  After  tbe  trial  a  judgment  was  en- 
tered canceling  the  contract  and  forfeiting 
to  the  respondent  as  liquidated  damages 
ttw  money  wbtcb  bad  been  paid  thereon. 


This  case  presents  two  queHtlona:  BMrat, 
was  tbe  land  covered  by  the  contract  adapted 
to  the  raising  of  high-grade  winter  apples? 
and  second,  was  the  forfeiture  notice  given 
by  the  respondent  efTective? 

[1]  I.  The  claim  that  the  land  was  not  as 
represented  is  based  principally  upon  two 
grounds:  (a)  That  it  was  not  volcanic  ash 
loam ;  and  (b)  that  It  was  not  adapted  to  the 
raising  of  high-grade  winter  apples.  Tbe 
Oral  representations  made  during  the  time 
tbe  negotiations  for  tbe  sale  were  pending 
were  not  in  any  material  respect  different 
from  those  contained  In  the  prospectus. 
Much  of  what  la  contained  In  the  paragraph 
In  the  prospectus,  above  quoted.  Is  tbe  ex- 
pression of  an  opinion.  It  is  not  claimed 
that  the  action  can  be  based  upon  anything 
else  than  a  misrepresentation  as  to  a  fact. 
The  representation  was  not  that  the  soil  was 
volcanic  asb  loam,  but  a  general  statement 
that  It  was  quite  generally  known  that  "the 
genuine  fruit  soil  of  tbe  Yakima  Valley  in 
denominated  volcanic  ash  loam."  This  was 
a  limitation  of  the  term  "volcanic  ash  loam"' 
to  what  was  generally  denominated  as  such 
when  applied  to  Xaklma  Valley.  Tbe  other 
statement,  that  "the  still  of  Red  Mountain 
Orchards  is  peculiarly  adapted  to  tbe  raising 
of  high-grade  winter  apples,"  Is  the  one  up- 
on  which  the  appellants  mainly  rely.  The 
appellants  cite  authorities  for  the  purpose 
of  supporting  th^r  contention  that  this  is  a 
representation  as  to  a  fact  while  the  re- 
spondent cites  anthoritles  in  support  of  its 
cmtention  that  even  the  statemmt  last  quot- 
ed Is  the  expreesion  of  an  opinion,  and  not 
the  assertion  of  a  fact  Without  reviewing 
these  authorities,  it  will  be  assumed  for  the 
purposes  of  the  present  case  that  the  repre- 
sentation is  one  of  fact  and  not  the  expres- 
sion of  an  opinion.  The  question  then  arises 
whether  tb«  lands  covered  by  the  contract 
were  in  fact  adapted  to  tbe  ralshig  of  high- 
grade  winter  apples.  The  appellants  claim, 
and  tbeir  evidence  tends  to  supi>ort  the  po- 
sition, that  the  land  was  not  adapted  to  that 
purpose.  The  respondent  claims  that  the 
representation  that  the  land  was  adapted 
to  the  raising  of  high-grade  winter  apples 
was  true  in  fact  and  the  evidence  Introduced 
In  Its  behalf  tends  to  support  this  claim.  It 
la  argued,  however,  that  the  evidence  of  the 
appellants'  witnesses  should  be  given  great 
weight  because  uf  their  superior  knowledge 
and  qnallflcatlons  to  speak  as.  to  tbe  character 
of  tbe  soil.  It  must  be  admitted  that  at  least 
one  of  the  appellants'  witnesses  possessed 
more  scientific  knowledge  than  any  of  tbe 
respondent's  witnesses.  But  tbe  testimony  of 
this  witness  seems  to  prove  too  much. 
Among  other  things  be  testified: 

"Tbe  character  of  the  soil  of  these  tracts  in 
almost  pure  sand.  I  should  say  99  per  ceot 
sand,  and  is  of  no  value  excppt  for  building  ma- 
terial. It  ia  of  no  value  whatever  for  anicul- 
tural  purposes.  It  would  not  grow  winter  ap* 
pies  or  anything  else*  because  it  lacks  plant 
food." 
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Tbte  sdentifle  tesUmoay  is  met.  In  a  meas- 
ore  at  least,  by  the  fact,  to  ase  the  language 
of  the  trial  court,  that  such  proof  Is  "at  va- 
riaDce  with  the  demonstrated  fact  that  do- 
mestic vegetable  matter,  alfalfa,  is  prosper- 
log  on  the  land."  It  seems  a  little  strange. 
If  the  land  was  not  as  represented,  that  the 
appellants  would  not  bare  discovered  this 
fact  long  prior  to  the  month  of  October,  1912. 
During  the  Interim  between  the  parcbase  and 
this  date  they  had  lived  three  or  foor  months 
upon  the  land  and  expended  a  large  sum  of 
money  In  clearing  and  grading,  preparing  it 
for  planting  and  irrigation.  They  had  also 
attempted  to  dispose  of  the  land  by  sale. 
While  upon  the  land  they  had  opportonttles 
to  observe  the  soil  and  the  condition  of  the 
orchards  planted  upon  taud  in  the  communi- 
ty of  the  same  character.  But  it  was  not  un- 
til after  this  long  lapse  of  time,  when  a  num- 
ber of  payments  due  under  the  contract  were 
in  default,  attempts  to  resell  tbe  property 
bad  failed.  Hen  claims  had  been  filed  against 
tbe  property  for  work  performed  thereon, 
and  these  and  other  lands  of  tbe  same  char- 
acter had  depredated  In  value  to  tbe  extent 
of  40  per  cent.,  that  they  learned  through  the 
advice  of  the  horticultural  expert  tbat  tbe 
soil  was  not  volcanic  asb  loam,  and  was  not 
adapted  to  the  raising  of  high-grade  winter 
apples.  It  Is  no  answer  to  say  that  tbe  ap- 
pellants were  not  practical  or  experienced 
farmers,  and  bad  at  no  time  resided  upon  a 
farm  until  they  went  upon  the  land  in  ques- 
tion. They  were  Intelligent  people  and  poa- 
sessed  tbe  powers  of  observation  and  Judg- 
ment. While  the  trial  court  made  no  find- 
ings of  fact,  there  was  necessarily  Inherent 
in  tbe  Judgment  which  was  entered  a  find- 
ing tbat  tbe  land  had  not  been  misrepresent- 
ed. Otbemlse  there  would  have  been  a  dif- 
ferent Judgment.  From  a  careful  reading  of 
tbe  evidence  as  it  aitpears  in  the  appellants' 
abstract  and  tbe  exhlbts  introduced  in  evi- 
dence, we  are  of  tbe  opinion  tbat  the  ap- 
pellants failed  to  show  tbat  the  land  was 
not  adapted  to  tbe  purpose  for  which  it  was 
purchased. 

[2]  II.  As  appears  from  the  facta  above 
stated,  the  respondent  on  the  28tb  day  of 
AugUKt,  I01>3,  gave  notice  tbat  the  contract 
was  forfeited,  and  that  the  payments  already 
made  would  be  retained  as  liquidated  dam> 
ages.  It  is  claimed  that,  notwithstanding  tbe 
contract  provided  tbat  tluie  should  be  of  the 
essence  thereof,  and  contained  a  forfeiture 
clause,  this  uotlce  was  ineffective,  because 
tbe  terms  of  the  contract  making  it  the  es- 
neiioc  thereof  bad  lieen  waived  by  the  re- 
9|i(U)(lpnt.  The  rule  Is  well  settled  that  after 
a  vendor  baa  waived  tbe  essence  clause  of  a 
contract,  the  purchaser  may  not  be  put  in 
default  until  after  a  demand  lias  been  made 
upon  him  for  a  compllanre  with  his  contract, 
and  a  reasonable  time  has  elapsed  in  which 
to  comply  with  the  demnnd.  Whiting  v. 
DoDghton,  81  Wash.  327.  71  Pac.  1026 ;  Doug- 
las T.  Hnnbury,  66  Wash.  68,  104  Pac.  UIO, 


134  Am.  St  Rep.  1066;  Walker  t.  McMni^ 

cbie,  61  Wash.  4S8,  112  Pac  600;  Opetfon  v. 
Eugebo,  73  Wash.  324,  131  Pac  1146L  Bat 
this  m!e  does  not  neoeaarUy  mean  that  the 
vendor  can  at  no  time  extend  any  indolgeoce 
to  the  porchaser  without  waiving  tbe  eesence 
clause  in  the  contract.  Garvey  t.  Barkley. 
56  Wash.  24,  104  Pmc.  1106.  It  Is  only  wha 
it  can  t>e  said  that  tbe  langnage  or  condnet 
of  the  vendor  is  such  as  to  indicate  a  pnr- 
pose  to  waive  tbe  rlg^t  to  forfdt  that  snd> 
right  will  be  denied  without  demand  and  a 
reasonable  time  to  comply  tberewlth.  Boger 
V.  Bell,  146  Pac  179. 

[3]  Whether  the  right  to  rely  In  tlie  pres- 
ent case  upon  the  clause  in  tlie  contract  mak- 
ing time  tbe  essence  thereof  was  waived  by 
the  fact  tbat  one  payment  was  accepted  after 
it  became  due  and  the  president  of  tbe  de- 
fendant corporation  told  Hr.  Myers,  one  of 
the  appellants,  not  to  worry  about  tbe  pay- 
ments,  that  they  would  be  as  easy  as  possi- 
ble, need  not  now  be  determined.  Tbe  facts 
In  this  case  call  for  tbe  application  of  a  dif- 
ferent principle.  When  nt^oe  of  forfeitare 
was  served,  the  appellants  were  waging  the 
present  action  against  tbe  respcmdent  claim- 
ing a  rescission  of  the  contract  Having 
taken  tbe  position  that  the  contract  was, 
or  should  be,  rescinded,  the  appellants  were 
not  in  a  position  to  insist  that  the  respond- 
ent bad  waived  its  right  to  rely  upon  the 
essence  term  in  the  contract  They  could  not 
in  the  same  action  ask  for  a  rescission  and 
an  enforcement  of  tbe  contract  They  were- 
not  seeking  or  attempting  to  comply  with  tiie 
contract  but  were  r^nidlatlng  It  In  Gibson 
r.  Rouse,  Bl  Wash.  102,  142  Paa  464,  tbe 
vendor  withdrew  real  estate  contracts  from 
escrow  without  r^ht.  Thereupon  tbe  vendee 
without  tenderl:^  performance  on  her  part 
brought  tbe  action  for  the  retnm  of  the  pur- 
chase  money.  It  was  Oiere  held  that  the 
vendor*— 

"having  repudiated  the  contract  without  right, 
tbey  CBDoot  complain  that  the  respondent  met 
them  on  the  jrround  which  they  tfaemselTea  faii^ 
elected  to  occupy.  Having  themselveB  resdnd- 
ed  the  contract,  the  respondeat  was  relieved 
from  an  offer  of  performance  on  her  part" 

In  this  case  the  i)artles  are  in  tbe  reverse 
position.  Here  the  vendees  repudiated  the 
contract  The  vendors  had  the  right  to  meet 
them  upon  their  own  ground  and  claim  a  for- 
feiture without  tendering  performance  of  the 
contract  as  modlQed  by  the  elimination  of 
the  essence  provision.  The  principle  must  be 
the  same  whether  the  contract  be  repudiated 
by  tbe  vendor  or  by  tbe  vendee.  If  the  ap- 
pellants were  here  desiring  to  perform  the 
contract  and  asking  to  be  permitted  to  make 
the  delinquent  payments,  a  different  question 
would  be  presented.  It  Is  appareut  from  the 
record  that  they  do  not  desire  to  go  forward 
with  the  contract  Tbe  land  bas  depredat- 
ed In  value  and,  owing  to  the  lade  of  proper 
care,  the  money  originally  expended  in  Im- 
proTemeota,  while  -cmukterBble  in  Amount,. 
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has  not  added  gnatSy  to  tbe  valu  ot  tbe 
luid. 

Tbe  Jndgnifflt  will  be  aflBnned. 
MORRIS,  a  Jr^  and  UliLIS  and  GROW, 

J  J.,  eOSKOT. 


In  M  POTTER.    (No.  1223*.) 

(Sapreme  Ooort  of  WaBUngton.  Ma?  28, 1015.) 

L  ADOPTTorr  *s>7— Aba  K donhbwt^-Statutb. 

Whether  the  abandonment,  required  by 
Bern.  &  Bal.  Code,  8  1C96,  to  render  unneces- 
sary the  written  coneent  to  an  adoption  by  the 
parents,  exists  Is  a  question  of  fact,  and  the 
mere  filing  of  an  objection  by  the  mother  in 
the  adoption  proceedings  to  the  adoption  is  not 
sufficient  to  show  Uiat  there  was  no  previous 
abandonment 

[Ed.  Note.— For  other  cases,  see  Adoptiout 
Cent  Dig.  H  T-10;  Dec  Dig.  <S=»7.] 

2.  Anopnon  4=>7  —  "ABAHDonuaNT"  bt 

Parent— STATDTE  —  SuFinciEMCY  of  Evi- 
dence. 

In  adoption  proceedings,  evidence  held  suf- 
ficient to  show  an  "abandonment)"  a  withdraw- 
al from,  or  neglect  of^  parental  duties,  a  with- 
holding of  care  and  protection,  sympathy,  and 
affection  of  the  child  by  tbe  mother,  so  as  to 
render  unnecessary  a  written  consent  to  the 
adwtion  by  such  mother,  as  provided  by  Bern. 
&  BaL  Code,  i  1696,  In  caae  there  has  been  an 
abandonment 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  H  7-10;  Dec.  Difr.  «=37. 

For  otber  definitionB,  see  Words  and  mirasesi 
Flnt  and  Secmd  Seriea,  AbandonJ 

3.  Adoption  ^»13  ~  Wblfabx  or  Child  — 

CONBIDBBATION  BT  COUBT. 

In  adoption  proceedings,  the  first  conaid- 
eradon  for  the  court  is  the  welfare  of  the  child. 

[E^  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  S  23;  Dec.  Dig.  «=»1B.] 

4.  AdOPTIOI*  «=»7  —  WBITTEN  GOH8ENT  OF 
PabeNT— SUFFIOIKEfCT— BlATtraii. 

Where,  a  few  days  after  the  birth  of  her 
illegitimate  child,  the  mother  gave  to  petitioner 
for  its  adoption  an  instrument,  reading  "I  here- 
by turn  over  my  right  and  title  of  my  baby  girl, 
bom  November  23,  1910,  to  M."  such  writing 
was  a  sufficient  written  consent  to  an  adoption 
aader  Rem.  &  BaL  Code,  t  1696,  providing  that 
parent  moat  consent  in  wrltina  to  an  odoptian, 
unlua  there  has  been  an  abandonment 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  H  7-10;  Dec.  Dig.  «=97J 

5.  Adoption  <t=»13— Inivust  or  Gbild  — 

STTrFICIENCT  OF  EVIDENCE. 

In  adoption  proceedings,  evidence  keld  sof- 
fideot  to  ebow  tiiat  the  interests  of  the  diild 
would  be  best  served  by  the  adoption. 

[Ed.  Note.- For  otber  cases,  see  AdeptloB. 
Ceot  Dig.  {23;  Dec  Dig.  «=>13.J 

Department  1.  Appeal  from  Saperior 
Court,  Okanogan  County;  Ghas.  A.' John- 
sou,  Jndge  pro  tonpore. 

Petition  1^  NelUe  Myera  to  adopt  Nora 
May  Pottier,  a  minor.  Jadgment  denyhtg 
adc^lon,  and  petitioned  appeals.  Reversed, 
wltb  dlreedona  to  enter  an  ordtf  of  adop- 
tion. 

Smitli  ft  Gresham,  of  OkanogaJi,  for  «i>- 
pellant 


CHADWICK,  J.  On  the  23d  day  of  No- 
vember, 1910,  one  Blaie  Potter  gave  birth  to 
an  lU^tlmate  child.  Nellie  Myers,  the  pe- 
titioner and  appellant  herein,  a  caller  at 
the  place  where  the  mother  was  staying, 
was  Informed  that  tbe  mother,  a  gtrl  only 
16  years  old,  had  given  blrtb  to  a  child. 
Petitioner  talked  with  the  mother,  who  told 
her  that  she  wanted  her  to — 
"take  it  away  and  get  rid  of  it  I  don't  want 
it  and  1  don't  want  tO  see  It,  and  get  it  away 
just  as  quick  as  you  can." 

Appellant  Informed  the  mother  ' tliat  she 
would  be  willing  to  take  the  child  If  sbe 
would  be  allowed  to  adopt  It.  -She  was  told 
that  she  might  adopt  it  as  soon  as  she,  tbe 
mother,  could  "get  out  of  town  where  peo- 
ple did  not  know  her."  Within  three  or  four 
hours  after  Its  birth  appellant  took  the 
child  to  her  own  home.  She  then  lived,  and 
does  now,  about  26  miles  from  the  town  of 
Oroville,  where  she  has  been  farming  land 
belonging  to  her  mother  and  brothers.  Some 
days  later  appellant  returned  to  Oroville  to 
get  something  to  show  a  right  of  adoption. 
The  mother  wrote  and  gave  her  the  fol- 
lowing: 

"Oroville,  Waabington,  November  28,  1910. 
I  hereby  turn  over  my  right  and  title  of  my 
baby  girl,  born  November  2.3,  1810.  to  Mrs. 
Nellie  Myers,  Riverside.  Wash.  E.  N.  Potter, 
Witness— Edith  Hayes,  B.  H.  Hayes." 

From  this  time  on  the  foster  motber  has 
been  the  sole  support  of  the  child.  She  has 
cared  for  her  aa  her  own,  according  to  the 
testimony  of  many  neighbors  and  residents 
of  that  county.  She  h&a  given  her  a  good 
home,  good  clothing,  and  good  food,  and  is 
sincerely  attached  to  her.  In  July,  1913,  she 
died  a  petition  with  the  court  asking  for  a 
formal  order  of  adoption.  The  statutory  no- 
tice was  given.  Upon  her  petition,  W.  B. 
Grant,  an  attorney  practicing  at  the  b&r  of 
the  court  in  Okanogan  county,  was  aiipoint- 
ed  the  next  friend  of  the  child.  A  trial  was 
had.  Many  witnesses  were  called  and  ex- 
amined. They  were  closely  and  severely 
croes-examlned  by  Mr.  Grant  Tbe  proofs 
were  abundant  to  show  that  an>6llaut  has 
been  a  true  mother ;  that  she  ia  able  to  care 
for,  support,  and  educate  the  child  in  keep- 
log  with  its  station  In  life.  The  proofs  show 
that  at  no  time  hag  tbe  mother  ever  con- 
cerned herself,  about  her  offspring,  nor  haa 
she  contributed  in  any  way  or  In  the  slight- 
est degree  to  Its  support  Her  brother,  who 
cared  for  her  at  the. time  of  her  confinement, 
testified  to  the  good  character  of  the  appel- 
lant, to  her  situation  In  life,  to  the  condition 
of  tbe  little  one,  and  expressed  in  a  most 
IMjaltlve  way  bis  belief  that  Ita  interest, 
would  be  best  served  .by  allowing  appelant 
to  adopt  it  After  tbe  trial  bad  been  con- 
cluded tbe  Judge  pro  tempore  who  tried  the 
case  directed  that  all  papers  and  proceed- 
ings be  served  upon  the  mother,  who  had 
since  married,  but  who  at  tbe  time  was  not 
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living  with  her  hosband.  She  was  directed 
to  appear  at  a  certain  time  and  show  cause 
why  an  order  of  adoption  sboald  not  be 
meda  The  mother  did  not  aintear  as  direct* 
ed,  but  some  time  Uwreafter  filed  an  answer 
or  an  objection.  Neither  the  mother  nor 
the  next  friraid  made  any  appearance  In 
this  court  It  la  InQKsalble  for  ns  to  de- 
termine from  the  record  the  character  of  her 
appearance  in  the  court  below.  Hoc  answer 
Is  referred  to  In  the  brief  of  appellant  but 
we  do  not  find  it  In  the  transcript  It  Is 
evident,  howevw,  that  the  court  treated  tiie 
objection  as  indlcatbig  that  the  mother  did 
not  Intend  to  abandon  her  ehUd;  that  If  it 
appeared  In  a  proceeding  of  this  kind,  at  any 
Btag^  that  a  parent  desired  to  keep  the  cus- 
tody of  his  child,  an  order  would  not  be 
made  under  the  statute,  whldti  requires  the 
consent  of  the  parent  In  an  adoption  pro- 
ceeding. B»n«  &  BaL  Code^  1 1^. 

It  will  be  unnecessary  to  dlscass  the  ap- 
pellant's case  further  than  to  say  that  she 
has  made  out  a  case  entitling  her  to  the  care 
and  custody  of  the  dilld,  unless  the  objec- 
tion filed  by  the  mother  Is  sufficient  in  Itself 
to  sustain  the  Judgment  of  the  lower  court 

[1, 2]  Reference  to  section  1696  of  the 
Oode  will  show  that  the  consent  of  a  parent 
is  not  necessary  where  ftiere  has  been  an 
abandonment  The  trial  Judge  has  fallen 
Into  error  In  this :  He  has  treated  the  filing 
of  the  objection  by  the  mother  as  a  fact 
sufflcieot  In  Itself,  whereas  the  question  of 
abandonment  should  have  been  determined 
by  reference  to  all  of  the  facts  in  the  case. 
When  so  measured  It  is  clear  to  us  that 
the  objection  should  not  be  allowed  to  over- 
come what  we  may  Justly  term  the  right  of 
the  foster  parent  and  the  ri^t  of  the  child. 

Abandonment  does  not  necessarily  mean 
that  a  parent  has  no  interest  In  a  (dilM's 
welfare.  It  means  rather  a  withdrawal  or 
neglect  of  parental  duties.  It  means  a  with- 
holding of  care  and  protection,  of  sympathy 
and  aflEMtlon.  When  the  subsequent  conduct 
of  the  mother  is  considered  in  connection 
with  her  expressed  dislike  tot  the  diUd  and 
her  denlre  that  appellant  get  rid  of  It  for 
her.  and  the  giving  of  the  writing  whlcli  we 
have  quoted,  after  sufficient  time  for  the 
mother  love  to  reassert  Itself,  we  have  no 
hesitation  In  finding  an  abandonment.  Then, 
again,  tills  proceeding  Is  Instituted  by  the 
foster  mother.  The  mother  had  not  been 
Interested  to  the  slight  extent  of  Inquiring 
for  the  welfare  of  the  child.  We  must  pre- 
sume that  the  situation  and  relation  of  the 
parties  would  have  remained  unchanged  but 
for  the  fact  that  the  mother  was  brought 
In  by  order  of  the  court.  It  cannot  be  said 
that  because  a  woman-  has  given  blrtb  to  a 
child  that  she  has  a  mother  love  for  It 
Mother  love  does  not  depend  upon  the  pains 
and  perils  of  childbirth.  It  is  not  every 
child  that  is  welcome.  On  the  other  hand, 
there  is  an  affection  that  grows  from  care 
and  association  and  the  tender  ministrations 


which  are  prompted  by  a  heartf^  BympaVxy 
for  the  weak  and  helpless.  These  b^et  a 
love  as  real  as  the  love  at  a  mother,  and 
more,  for  the  one  who  voluntarily  assumes 
such  a  privilege  must  have  far  deeiwr  ma- 
ternal Instincts  than  one  who  ia  an  un- 
willing mother. 

[I]  This  court  has  fluently  tield  In  con- 
siderins  cases  of  this  kind  that  we  will  make 
our  first  consideration  tiie  welfare  of  the 
child.  It  seems  to  the  writer  of  this  opinion 
that  we  would  not  tw  drue  to  our  own  ex- 
pressions if  we  were  to  hold  that  this  child 
had  not  beeo  atwndoned  by  its  parent 

[4]  In  Be  Fields,  t!6  Wash.  259,  105  Pac. 
466,  we  held  to  the  doctrine  that  al>andon- 
ment  was  a  quesUtw  of  intent;  that  intoi- 
tlon  was  to  be  found  at  the  time  when  a 
parent  set  in  motion  a  set  of  circumstances 
which  might  and  did  culminate  In  a  relation 
of  foster  parenthood.  After  reviewing  tb» 
facts  and  law  we  there  said : 

"We  are  forced  to  the  conviction  that  the  fact 
was  that  the  intenttcm  of  the  eppeDent  when 
she  took  the  child  to  the  hospital  waa  to  aban- 
don it,  in  the  sense  of  relinquisbiog  all  claimB 
that  she  had  upon  it  so  that  it  might  be  1ml- 
ly  disposed  of  by  the  autborltleB  of  the  hos- 
pital.*' 

See,  also,  WInans  v.  Luppie,  47  N.  J.  Eq. 
302,  20  Atl.  969;  Nugent  v.  Powell,  4  Wyo. 
173.  33  Pac  20,  20  L.  B.  A.  199,  62  Am. 
St.  Bep.  17. 

furthermore,  we  are  of  the  opinion  that 
the  writing  made  by  the  mother  at  the  time 
the  baby  was  turned  over  to  appellant  Is  a 
sufficient  evidence  of  consent  to  an  adoption. 
It  will  hardly  be  denied  that,  If  the  proceed- 
ing had  been  had  immediately,  the  imper 
would  have  be«)  sufficient  If  autlienticated 
and  filed  as  an  exhibit  In  court 

"The  dominant  question  is  the  moral.  Intel- 
lectual, and  material  welfare  of  the  children. 
The  viahes  ot  tbe  parent  are  subordinated  to 
Uiese  consideratitHiB  which,  by  all  the  courts, 
are  deemed  paramouDt"  Viereck  v.  Sullivan. 
77  Wash.  SlSTlflT  Pac.  456. 

This  court  gave  great  weight  to  a  writing 
Indicating  the  desire  and  purpose  of  a 
mother  In  Be  Wells,  60  Wash.  518,  111  Paa 
778.  In  the  one  case  the  writing  breathes 
a  mother's  love,  In  the  other,  a  mother's 
indifference.  Such  expres^ona,  whether  the 
one  or  the  other,  are  potent  factors  In  c<Ht- 
troUing  the  discretion  of  a  Judge  and  satia- 
fying  him  of  the  "fitness  and  propriety"  of 
entering  an  order  of  adoption. 

[I]  We  bold  that  the  mother  abandoned 
her  child  at  the  time  she  gave  it  into  the 
keeping  of  the  appellant,  and  has  since  con- 
tinued to  abandon  it;  that  the  right  of  the 
foster  mother  is  paramount  to  that  of  the 
parent,  and  that  the  interest  of  tbe  child  will 
be  better  served  by  an  order  of  adoptltm. 

If  there  were  anything  In  the  record  to 
suggest  that  tbe  objection  made  by  the 
mother  was  welt  founded,  or  if  there  was 
any  Bbowlog  of  conduct  on  her  part  that 
could  bQ  construed  as  consistent  with  her 
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pment  decluatltnu,  we  would  remand  tbe 
case  for  a  further  bearing.  There  Is  not 

Tbe  Jaif^eut  of  tile  lower  coart  will  be 
reversed,  with  directions  to  enter  an  order 
of  adoption. 

MOBBIS,  a  3;  and  MOUNT,  J.,  concnr. 
PABKER  and  HOLOOMB,  JJ^  concur  in 
the  resiilt 


CALHOUN.  DENNY  &  EWINO  t.  PBDBB- 

SON  et  ax.  (No.  12388.) 
(Sapreme  Court  of  Washintton.  Blay  29, 1916.) 

1.  Exchange  or  Phopebtt  «=>4— Comtbact— 
Mistake  iit  Expression— BFracr. 

Where,  by  mletake  of  a  scriveDer,  a  con- 
tract for  the  exchange  of  land  was  so  drawn 
as  to  make  no  mention  of  a  right  of  way  over 
tbe  land  of  one  of  the  parties,  which  was  in* 
tended  to  be  declared  not  to  constitute  a  defec- 
tive title,  tb«  contract  was  to  be  treated  as  if 
tbe  intended  provision  tiad  been  embodied 
tberein. 

(Ed.  Note.— For  other  easee,  see  EKfaanfe  of 
Property,  Out  Ug.  f  4;  Dec  Dig.  «a>4.} 

2.  EXCHAltOS  OF  Propbbtt  4=»8— Goktbact^ 
Repudiation— Bffect. 

Where  one  of  the  parties  thereto  repudiat- 
ed a  contract  for  the  exchange  of  land,  which 
provided  that  upon  default  by  either  party  a 
note  deposited  as  security  with  a  third  person 
ahould  be  forfeited  to  the  other  party,  such  re- 
padlatioD  waived  ability  to  perform  by  the  oth- 
er partj,  as  by  being  able  to  give  a  title  free 
of  incambrances,  as  a  condition  precedent  to 
tbe  maintenance  of  suit  upon  the  note. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  §8  14-18 ;  Dec.  Dig.  «S=8.] 

8.  Exchange  or  Pbofebty  ^sS— Contbact— 
Bkpudlation  —  Effect  on  A&bitbation 
Agbeexent. 

Where  a  party  to  a  contract  for  the  ex- 
change of  land  absolutely  repudiated  the  agree- 
ment, the  provision  of  the  contract  for  an  arbi* 
tration  to  determine  the  marketability  of  title 
to  the  lands  exchanged  was  waived  by  the  de- 
faalting  party  as  a  condition  precedent  to  the 
injured  party  s  right  to  bring  action  npcm  a  note 
which  the  contract  providea  sliould  be  forfeited 
in  case  of  default. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  B  14-18;  Dec  Dig.  «=s>8.1 

4.  Abbxtsation  Attn  Awabd  «=»9  —  Agbee- 
UEKT— Condition  Pbeobdbnt  to  Sve. 

Where  there  is  an  agreement  to  submit  to 
arbitration  matters  in  dispute  under  a  contract, 
sacb  a  submission  is  a  condition  precedent  to 
tbe  maintenance  of  suit  on  such  contract. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  {  30 ;  Dec.  Dig.  <S=»9.] 

Department  2.  Appeal  from  Superior 
Court,  Klnff  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  CalbouD,  Denny  &  Ewlng  against 
Haus  Pederson  and  wite.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Hall  &  GosgroTC,  of  Seattle,  for  appellants. 
Tucker  A  Hyland,  <tf  Seattle  for  req^ondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  upon  a  promissory  note.  The  cause 
was  tried  to  the  eoort  without  a  Jury,  nnd- 
Ings  of  fact,  concluslDDs  of  law,  and  a  Judg- 


ment having  been  entered  In  faTW  of  tS» 
plaintiff,  the  defendants  have  appealed. 

Tbe  facts  necessary  to  an  understan^bg  of 
the  questions  presented  are  as  foUows:  On 
January  27,  1913,  the  defendants  and  W.  C. 
Ashley  and  wife,  being  mutually  desirous  of 
exf^ianging  certain  real  estate,  entered  Into 
a  contract  wherein  the  plaintiff  was  named 
as  party  of  the  first  part,  tbe  Ashleys  as  par- 
ties of  the  second  part,  and  Qie  defHidanbi 
as  parties  of  the  third  part.  The  real  estate 
to  be  exchanged  by  tbe  Ashleys  was  a  2,8Q&- 
acre  farm  In  Adams  county.  Wash.,  cmnmon- 
ly  known  as  "Broadacres  Place."  As  earnest 
money  the  Ashleys  and  Uie  defendants  were 
each  to  place  in  racrow  vrlth  the  plaintiff 
tbe  sum  qf  $2,000.  This  dqioait  on  the  part 
of  the  defendants  was  In  tbe  tmm  of  a  prom- 
issory note  for  the  principal  sum  ot  $2,000, 
due  on  demand,  with  Interest  at  8  per  cent 
per  annum  from  donand  for  paymrat  until 
paid.  This  note  was  signed  by  the  defendant 
Hans  Pederson.  The  contract,  among  other 
proTlaiMis,  contained  the  following: 

"It  is  agreed  that  if  tbe  title  to  either  or  both 
of  said  properties  is  not  good,  or  cannot  be 
made  good  within  ninety  days  from  date  of 
completion  of  examination  of  title,  tbe  earnest 
money  hereby  receipted  for  shall  be  refunded 
by  the  party  of  the  first  part  to  the  pajtles  de- 
positing the  same,  and  this  agreement  Bhsll 
thereupon  become  void. 

"The  question  of  marketability  of  either  or 
both  of  the  above  properties  shall  be  referred  to 
an  attorney  to  be  selected  by  the  three  parties 
to  this  agreement,  and  the  opinion  of  said  at- 
torney shall  be  accepted  as  final  and  as  bind- 
ing upon  all  parties  hereto. 

"But  if  the  title  to  both  of  said  properties  is 
good  and  either  the  party  of  the  second  part  or 
the  party  of  the  third  part  hereto  neglects  nnd 
refuses  to  comply  with  any  condition  of  the  ex- 
change as  herein  set  forth,  within  ten  days  of 
receipt  of  abstract  for  examination,  then  the 
earnest  money  received  from  such  defaulting 
party  by  party  of  the  first  part  herein  shall  be 
forfeited,  one-half  to  the  party  not  io  default, 
and  the  other  half  to  the  party  of  the  first  part, 
and  the  deposit  made  by  the  party  not  in  de- 
fault shall  be  returned,  and  the  party  of  the 
first  pait  shall  thereupon  become  released  from 
auy  further  obligation  berennder." 

On  or  about  March  10,  1913,  &ie  plaintiff 
delivered  to  tbe  defendants  abstract  of  title 
to  tbe  Broadacres  Place.  On  March  14, 1913, 
the  defendants  delivered  to  tbe  plaintiff  their 
objections  to  the  title  to  this  real  estate, 
among  which  was  the  fact  that  the  abstract 
showed  that  there  was  a  roadway  and  rlRht 
of  way  for  a  pole  line  across  the  land.  The 
oUier  objections  need  not  be  noticed,  since 
there  is  no  controversy  over  them.  There- 
after, on  or  about  ManA  20,  1913,  the  de- 
fendants notified  the  plaintiff  and  the  Anb- 
leys  that  they  would  not  make  the  exchange 
of  the  properties  mentioned  in  tbe  contract, 
even  if  the  Ashleys  should  remove  ttie  objec- 
tions made  by  the  defendants  within  the 
time  allowed  by  the  contract  By  tbe  terms 
of  the  contract  the  Ashleys  would  have  had 
90  days  from  March  14,  1918,  to  remove  the 
objections  to  tbe  title  made  by  the  defend- 
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ants.  The  Ashleys  baving  on  May  12.  1913, 
assigoed  to  tbe  plaintiffs  the  promissory  note 
for  $2,000  hereinbefore  mentioned,  this  action 
was  brought  on  July  1,  1913. . 

On  the  left-band  lower  comer  of  the  note 
was  written:  "This  Is  not  binding  If  either 
title  la  rejected."  Whether  this  writing  was 
placed  upon  the  note  under  circumstances 
that  would  constitute  fraud,  as  found  by  the 
trial  court,  need  not  be  determined,  as  the 
rejection  therein  mentioned,  no  doubt,  refers 
to  a  rejection  In  the  manner  apedfled  in  the 
contract 

[1]  It  Is  contended  that  this  action  cannot 
be  maintained  without  removing  the  cloud 
from  the  title  caused  by  tbe  right  of  way  for 
pole  line  and  road  oraaslng  the  land.  The 
trial  court  found  that  it  waa  the  intention  of 
the  parties  to  the  ocntract  to  Insert  a  provi- 
sion In  the  contract  providing  that  tbe  tittle  of 
the  Ashleys  to  the  Broadacres  Place  waa  sub- 
ject to  a  right  of  way  for  pole  Ibie  and  road 
acroaa  the  same,  owned  by  the  Washington 
Water  Power  Company,  and  that  the  Ashleys 
were  to  transfer  tbe  land  to  the  defendants 
under  the  contract  subject  to  this  right  of 
way,  but  t^at  by  mutual  mistake  of  tbe  par- 
ties, and  through  the  mistake  of  tbe  scriv- 
ener In  omitting  the  same,  such  a  provision 
was  not  placed  In  the  contract,  and  the  con- 
tract was  signed  by  tbe  parties  thereto  under 
the  mutual  mistake  and  belief  that  such  a 
provision  waa  embodied  therein. 

[2]  There  is  another  reason  why  the  Ash- 
leys were  not  required  to  cure  the  title  of 
this  defect  before  the  action  could  be  main- 
tained upon  tbe  note  in  question,  and  that  Is 
that  the  appellants  had,  previous  to  the  ex- 
piration of  the  time  allowed  under  the  agree- 
ment to  make  the  title  good,  repudiated  the 
contract,  and  had  stated  that  the  contract 
would  not  be  carried  out  even  if  the  objec- 
tions to  the  title  should  be  removed  within 
the  time  provided  in  the  agreement.  Where 
one  of  the  parties  to  a  contract  declares  that 
he  will  not  perform  on  his  part,  he  thereby 
relieves  the  other  from  the  contract  and  Its 
obligations.  One  party  Is  not  required  to 
tender  performance  when  the  other  has  made 
It  plain  that  he  will  not  accept  the  tender  if 
it  should  be  made.  Bruggemann  v.  Converse, 
47  Wash.  581,  92  Pac.  429;  Ferris  v.  Spooner, 
102  N.  Y.  10,  5  N.  E.  T73;  Eckenrode  v.  Chem- 
ical Co.,  55  Md.  51 ;  Boehm  v.  Horst,  91  Fed. 
345,  33  C.  C.  A.  650. 

[3, 4]  The  next  point  made  by  tbe  appel- 
lants Is  that  this  action  could  not  properly 
be  maintained  because  tbe  question  of  the 
marketability  of  the  Ashleys'  property  was 
not  submitted  to  an  attorney  selected  by  the 
parties  to  the  contract,  whose  opinion  should 
be  accepted  as  final  and  binding  upon  all  of 
the  parties,  as  provided  In  the  provision  of 
the  contract  above  quoted.  The  appellant 
Invokes  the  rule  that,  where  there  Is  an 
agreement  to  submit  to  arbitration  matters 


In  dispute  arising  oat  of  a  contract,  without 
demanding  or  offering  to  arbitrate  the  mat- 
ters In  dispute,  an  action  cannot  be  maintain- 
ed upon  the  contract.  The  case  of  Zindorf 
Construction  Co.  v.  Western  American  Oa, 
27  Wash.  38,  67  Pac.  374,  Is  dted  In  support 
of  this  rule.  But  tbe  rule  Is  not  applicable 
to  the  facts  in  this  case.  As  we  have  seen 
above,  ttie  appellants  elected  to  abandon  the 
contract,  and  so  notified  the  Ashleys  and  the 
plaintiff,  and  by  so  doing  the  Ashleys  were 
released  trom  further  performance  or  tender 
of  x>erformance  on  their  part  In  the  manner 
specified  in  tbe  contract. 
The  Judgment  is  affirmed. 

MORRIS,  a  J.,  and  BLLIS,  and  CROW, 
J3.,  concur. 


GRAY  V.  STERN.   (No.  12008.) 
(Supreme  Court  of  Washington.  May  29,  191S.) 

1.  Attobnet  and  Client  €=»30  —  Pabtneb- 
ship  —  cohtbact  fob  dissolution  —  ac- 
COUNTING— "Contingent  Fee"— "Commis- 
sion." 

A  contract  for  the  diasolntion  of  a  law 
firm  provided  that  the  retiring  partner  ahouIiL 
at  bia  own  expense,  complete  certain  spedfied 
unfinished  matters,  among  which  wai  a  caae 
pending  in  the  Circuit  Court  of  Appeals,  and 
that  the  fees  and  allowances  arising  therefrom, 
except  commissions  on  collecttons.  should  t>e 
divided,  one-tliird  to  the  retiring  partner,  and 
two-thirds  to  the  continuing  partner,  and  that 
in  case  of  certain  bankruptcy  and  ceoeivenbip 
matters,  the  proceeds  of  all  collections  on  claims 
should  be  delivered  to  the  continuing  partner, 
who  might  cbarge  and  retain  such  fees  as  be 
deemed  proper.  The  Circuit  Court  of  Appeals 
matter  was  one  by  several  claimants,  part  only 
of  whom  were  represented  by  tbe  Qrm,  which 
bad  an  agreement  with  its  clients  for  a  fee  of  10 
per  cent,  of  the  amount  received  by  them,  and 
before  dissolution,  the  retiring  partner  Jiad  pre- 
pared tbe  brief  and  arrangea  with  an  attorney 
for  anotiier  creditor  to  make  the  oral  argument. 
The  case  was  appealed  to  tbe  United  States  Su- 
preme Court,  where  the  other  attorney  used  the 
same  brief,  making  only  tbe  chances  necessitat- 
ed by  tbe  change  of  forum.  The  continuing 
partner  collected  from  the  cUoitB  therein  the 
compensation  agreed  on,  and  some  additional 
compensation.  Held,  that  the  continuing  part- 
ner must  account  to  the  retiring  partner  for 
such  compensation  as  a  fee.  since  it  ia  clearly 
within  the  definition  of  a  "contingent  fee,"  which 
is  a  fee  stipulated  to  be  paid  to  an  attorney  for 
bia  services  in  conducting  a  suit  or  other  for- 
ensic proceeding  only  in  case  he  wins  it:  it  may 
be  a  percentage  of  tbe  amount  recovered,  and 
is  not  a  "commission,"  which  ia  defined  as  tbe 
compensation  or  reward  of  an  agent,  factor,  bro- 
ker, or  bailee  when  tbe  same  is  calculated  as  a 
percentage  on  the  amount  of  his  t  i-ansactiona 
or  on  tbe  profit  to  the  principal,  and  the  other 
provisions  of  tbe  contract  show  that  these  ex- 
pressions were  used  in  their  ordinary  sense. 

[Ed.  Note. — For  other  casies,  see  Attorney  and 
Client.  Cent.  Dig.  |  43 ;  Dec  Dig.  ^30. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Commission.] 

2.  Attobnet  and  Client  ®=>30— Legal  Part- 

NEBSniP— CONTBACT  FOB  DISSOLUTION— PbB- 
FOBMAKCE. 

Since  the  retiring  partner  had  done  all 
i  that  there  waa  to  be  done  by  dther  partner  In 
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Oat  eiM,  M  WH  nitiCkd  to  his  dimn  of  th« 

oMDpeiiMtioB»  PotwltbtUnding  that  he  dM  noth- 
ing thereafter. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUeat.  Cent  Dig.  }  43;  Dec.  Dig.  <8=>30.] 

S.  Attobnet  and  Cueht  «=»30— Legal  Part- 
]iEB8RiP — Contract  fob  DibsolotioN — Peb- 

TORUANCK. 

The  continaing  partner  cannot  avoid  bis 
obligation  to  account  on  the  theory  that,  be- 
caose  the  brief  was  ori^oaUy  written  by  the 
retiring  partner  during  the  continuance  of  the 
partnership,  it  became  the  surviving  partner's 
property  after  the  death  of  his  partner,  and 
therefore  he  contributed  It  to  the  wiimimc  of  tbe 
case. 

FEd.  Note.— For  other  esses,  see  Attorney  and 
Gfient,  Cent.  Dig.  f  4S;  Dec.  Dig.  <»=»30.] 

4.  ATTORHirT  AND  OLIKNT  «=!>30— L«0AL  PaBT- 

HKBSHip— Contract  fob  DissolutioB— Ao- 

oouNTiNG — Individual  Profit. 

Where  the  continuing  partner,  pending  the 
litigation,  purchased  the  claim  of  one  creditor 
at  a  discount,  he  need  not  account  to  the  estate 
of  his  former  partner  for  tbe  profit  thereby  re- 
alized, but  only  for  tlie  agreed  compensation  on 
mch  claim. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CRent,  Cent  Dig.  {  43;  Dec  Dig.  «=»30.1 

Department  2.  Appeal-  from  Superior 
Court,  King  CoDntj;  K^uietb  Macklntosb, 
Judge. 

Suit  for  accoontlng  by  Nellie  S.  Gray,  ad- 
ministratrix, against  Leopold  M.  Stem. 
From  Judgment  for  defendant  at  the  close  of 
plafntllTs  evidence,  plaintifl  appeals.  Ee- 
Tened,  and  nmauded  Cor  trial. 

Van  Dyke  &  Thomas,  of  Seattle,  fbr  appel- 
lant Edward  Judd,  of  Seattle,  for  respond- 
ent. 


"EtAA&t  J.  This  Is  an  action  f or  an  ac- 
oountlng  for  moneys  recelTed  by  tiie  d^end- 
ant  from  certain  clients  of  the  former  law 
firm  of  Gray  &  Stern,  which  moneys  the 
plaintiff  claims  should  be  classified  as  "fees 
and  allowances^'  under  the  contract  dlssolr- 
Ing  that  firm.  The  plaintiff  Is  the  duly  ap- 
pointed  and  qualified  administratrix  of  the 
estate  of  John  O.  Gray  who  died  Intestate  on 
May  3,  190a  On  August  25,  1905.  the  plaln- 
tUTs  Intestate,  John  G.  Gray,  and  the  do- 
fendant,  Leopold  H.  Stem,  formed  a  part- 
nership for  conducting  a  general  law  and 
collection  business.  On  September  27,  1907, 
this  partnership,  by  mutual  agreement  In 
writing,  was  dissolved.  Tbe  parts  of  the 
dissolution  asreement  here  material  read  as 
follows: 

"For  and  In  considerBtion  of  the  warn  of 

S 1.095.20  this  day  paid  by  the  said  Leopold  M. 
tern  to  the  said  John  G.  Gray,  the  said  Jobn 
G.  Gray  barfcains,  sells  and  conveys  unto  the 
said  Leopold  M.  Stern  all  his  right,  title,  claim 
and  interest  of,  in  and  to  all  business  of  said 
firm  now  pending  or  in  any  maoner  arising,  ex- 
cept certain  business  hereinafter  speciEically 
itonized  and  set  forth.  It  being  tbe  Intent  that 
the  said  Leopold  M.  Stem  aliall  retxlva  the 
emoluments  and  profits  fn»D  all  buuness  now 
or  hereafter  received,  except  that  which  Is  ez- 
ptessly  excluded  by  this  contract 
"It  Is  expressly  stipulated  that  all  mail  ad- 


dressed to  the  said  firm  of  Qmf  ft  Bten  diall 

be  delivered  by  the  postal  authorities  to  the 

said  Ijeopotd  M.  Stem,  and  that  all  matters 
coming  over  the  various  law  lists  hereinafter 
designated  as  belonging  to  the  said  John  G. 
Gray  shall  be  delivered  by  the  said  Stem  to  the 
said  Gray  for  attention,  and  tbe  said  Gray  shall 
receive  the  profits  therefrom  for  hia  own  use 
and  profit.  That  all  other  business  arising 
through  said  mail  shall  belong  to  the  said  Leo- 
pold M.  Stem  witiMut  any  claim  of  the  said 
John  G.  Gray  to  any  Interest  of.  in  and  to  the 
same. 

"The  said  John  G.  Gray  does  hereby  bargain, 
sell  and  convey  to  the  eaid  Leopold  M.  Stern 
all  of  the  firm  furniture,  fixtures,  carpets,  sta- 
tionery and  other  utensils  acquired  during  the 
existence  of  said  copartnership,  together  with  ail 
indebtedness  whether  evidenced  by  boolt  accounts 
or  notes,  and  all  fees  earned  and  to  be  earned 
in  tbe  business  of  said  copartnership,  and  does 
hereby  sell,  assign,  transfer  and  set  over  all  his 
interest  in  that  certain  lease  to  rooms  701  to 
705  inclusive,  Lowman  Building,  Seattle,  Wash- 
ington, together  with  all  moneys  on  deposit  in 
the  Fuget  Sound  National  Bank  to  the  credit 
o£  said  firm,  it  being  the  inteut  of  this  instru- 
ment that  all  of  the  assets  of  said  firm  whether 
reprenented  by  caab,  bank  deposit,  book  accounts 
or  indebtedness  shall  become  the  property  of  the 
said  Leopold  M.  Stem. 

"It  is  hereby  agreed  that  the  said  John  0. 
Gray  shall  at  his  own  expense  complete  the  fol- 
lowing unfinished  business: 

"The  Paget  Sound  Engine  Works  Case,  now 
in  the  Circuit  Court  of  Appeals. 
"Certain  bankruptcy  matters  as  foUows: 

"Frank  Subarber. 

"O.  E.  Hyggen. 

"Lynden  Mercantile  Co. 

"H.  CohL 

"D.  Offutt  &  Co. 

"L.  Verstandig  &  Jacobs. 

•rrhurbcr. 

"Oertala  receivership  matters  as  follows :  * 

"Central  Alaska  Go. 

"Holden  Furniture  Co. 

"Alki  Point  Transportation  Co. 
*X>rta!Q  other  litigation  as  follows: 

"Van  Scbuyver  &  Co.  v.  Klacauley. 

"Adair  v.  Cymru  Copper  Co. 

"Sarah  Kinder  matter. 
"That  the  said  Leopold  M.  Stern  shall  be  re- 
imbursed for  all  costs  advanced  by  the  copart- 
nership, in  all  matters  and  the  said  Jobn  G. 
Gray  shall  be  reimbursed  for  any  cash  disburse- 
ments made  by  him  on  account  of  said  matters 
hereinafter.  That  the  fees  and  allowances  aris- 
ing therefrom,  except  commissions  on  collection^ 
shall  be  divided  in  manner  aa  follows :  Leopold 
Stern,  two-thirds;  John  G.  Gray,  one-third. 
'The  following  litigated  matters  designated  as 
the  McCarthy  Dry  Goods  Co.  matter  and  the 
Wilson  Bros.  v.  Alaska  Mercantile  Co.  matter 
are  to  be  bandied  by  the  said  John  G.  Gray  and 
the  said  Leopold  M.  Stera  jointly,  and  what- 
ever revenue  or  fees  arising  therefrom,  except 
commissions  on  claims  of  creditors  sbaU  be  di- 
vided as  follows :  I^eopold  M.  Stem,  two-tbirds; 
John  O.  Gray,  one-third. 

"Provided  that  if  the  claim  of  Mills  &  Gibb 
as  creditors  can  be  charged  with  any  fee  the 
said  Jobn  G.  Gray  shall  have  his  one-third 
thereof  and  the  said  Leopold  H.  Stern  his  two- 
thirds. 

"That  in  the  bankruptcy  and  receivership  mat- 
ters handled  by  the  said  John  G.  Gray  and  in 
the  matters  handled  jointly  by  the  said  John 
G,  Gray  and  the  said  Leopold  M.  Stern,  the 
proceeds  of  all  collections  on  ciaims  of  creditors 
shall  be  delivered  to  the  said  ijeopold  M.  Stern 
for  remittance,  with  rij,'ht  to  him  to  charge  such 
fees  as  he  may  deem  proper  in  the  premises  and 
to  keep  and  retain  said  fees  as  his  own." 


^=»Por  otbar  cases  see  lama  toplo  and  KET-MUMBER  In  all  Key-Numbersd  Dlgssts  and  lodaxw 
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In  the  complaint  It  Is  arerred,  la  sub- 
stance, that  the  firm  of  Gray  &  Stern  repre- 
sented about  14  claimants  in  the  litigation 
designated  In  the  agreement  as  the  Puget 
Sound  Engine  Works  Case,  163  Fed.  163,  89 
C.  0.  A.  618,  that,  as  the  plaintiff  Is  In- 
formed and  belieres,  her  Intestate  performed 
all  Bervices  necessary  to  be  performed  In 
that  case  prior  to  his  death;  that  the  de- 
fendant has  collected  as  fees  and  allowances 
In  that  case  a  large  sum  of  money  for  which 
he  refuses  to  account  The  defendant  by 
answer  admits  that  the  firm  of  Gray  & 
Stern  represented  about  14  claimants  in  the 
Puget  Sound  Engine  Works  Case  and  .  denies 
the  other  averments  above  mentioned.  Tbe 
answer  also  sets  out  certain  matters  as  af- 
firmative defenses  whi<A  are  traversed  by 
the  reply.  With  these  we  are  not  here  con- 
cerned. The  Puget  Sound  Engine  Works 
Case.  163  Fed.  168.  89  O.  C.  A.  618,  involved 
the  prosecution,  against  a  surety  company 
as  surety  upon  the  contractor's  bond,  of  a 
large  number  of  claims  for  material  and 
labor  furnished  to  the  contractor  for  the 
construction  of  a  federal  public  work.  Fif- 
teen of  these  claims  were  represented  by 
the  firm  of  Gray  &  Stern.  The  others  were 
represented,  respectively,  by  several  differ- 
ent attorneys  and  legal  firms.  The  cause 
was  tried  In  (he  lower  federal  court,  and 
all  of  these  claims  were  allowed.  The  sure- 
ty company  appealed  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. The  decedent,  Gray,  wrote  the  brief 
on  behalf  of  the  claims  represented  by  Gray 
ft  Stem  in  the  Court  of  Appeals  prior  to 
the  dissolution  of  the  partnership.  It  seems 
to  be  conceded  tliat  this  brief  presented  the 
whole  case  of  all  the  claimants,  and  was 
adopted  by  those  represented  by  other  at- 
torneys. By  agreement  between  Gray  and 
the  other  attorneys  the  case  was  argued  in 
the  Circuit  Court  of  Anoeals  by  H.  T.  Gran- 
ger, tbe  attorney  who  reprraented  the  lar- 
gest of  all  the  claims.  The  cause  was  argued 
in  the  Circuit  Court  of  Appeals  In  the  spring 
<tf  1908  after  the  dlasolatlon  of  the  partner- 
ship of  Gray  ft  Stem,  but  before  Gray's 
death.  The  decision  of  tbe  lower  court  was 
affirmed  by  the  Conrt  of  Appeals  about  10 
days  after  Gray's  death.  Tbe  surety  com- 
pany appealed  the  case  to  the  Suin^me  Court 
of  the  United  States.  Granger,  by  tadt  con- 
sent of  all  the  attorneys  representing  the 
claimants,  took  charge  of  tbe  case  in  the 
Supreme  Court,  oaing  a  reprint  of  the  brief 
prepared  by  Gray  for  the  Court  of  Appeals, 
with  only  such  formal  changes  as  were  ne- 
cessitated by  the  difference  In  forum.  Gran- 
ger testified  that  he  attended  to  this  reprint- 
ing, the  filing  of  the  brief  in  the  Supreme 
Court,  sent  tbe  briefs  himself,  and  con- 
ducted all  of  the  correspondence  with  the 
clerk  of  the  Supreme  Court  necessary  to  a 
submission  of  the  case,  which  was  presented 
on  briefs  without  argument;  that  be  rec^y- 
ed  no  assistance  from  Stern  in  connection 


with  the  case  except  that  when  he  (Granger) 
assessed  all  of  the  claimants  In  proportion 
to  their  claims  to  pay  the  expenses,  Stem 
sent  him  the  proportion  assessed  to  the 
claimants  originally  represented  by  Gray  ft 
Stem.  The  decision  of  the  Court  of  Ap- 
peals was  finally  affirmed  by  tbe  Supreme 
Court.  Stem,  who  was  called  as  a  witness 
for  the  plaintiff,  testified  that  all  of  these 
clalmanta  save  one  utald  these  aaaessroenta; 
that  one  clalnmnt,  Meacham  ft  Plnard,  while 
the  case  was  pending  In  the  United  States 
Supreme  Court,  sold  its  claim  at  a  discount 
to  Stern,  who,  on  the  affimatloD  of  the 
judgments  In  favor  of  the  claimant  by  the 
Supreme  Court,  realized  a  profit  of  ^260  on 
this  daim.  Stem  farther  testified  that  all 
of  the  claims  were  originally  taken  by  the 
firm  of  Gray  ft  Stem  on  a  contlngmit  "com- 
mission" of  10  per  cent,  of  the  amount  col- 
lected, but  that  when  the  matter  was  wound 
up  he  made  an  effort  to  get  a  larger  "com- 
mission" because  of  the  time  and  labor  In- 
volved, and  that  some  of  the  claimants  al- 
lowed as  much  as  20  pw  cent.,  some  16 
per  cent,  and  ofiiera  stuck  for  the  original 
percentage  of  10 ;  that  be  finally  col- 
lected and  retained  as  compensation  specific 
amounts  on  each  of  these  claims,  which 
amounts  aggregate  ¥1,213.76.  This  Indndes 
the  9260  profit  made  on  his  pwsonal  pur- 
chase of  the  Meacham  ft  Plnard  claim.  At 
the  close  of  tbe  plaluUfl^s  evidence  the  de- 
fendant moved  for  a  dipmlasal  on  the  ground 
that  the  evidence  was  insufficient  to  sus- 
tain a  Judgment  against  the  defendant  The 
motion  was  granted.  From  the  judgment  of 
dismissal  and  for  costs  the  plaintiff  appeals. 

Two  auestions  are  presented :  (1)  Under 
the  contract  of  dissolution  should  the  com- 
pensation collected  by  the  respondent  In  the 
Puget  Sound  Engine  Works  Case  be  treated 
as  "fees  and  allowances,"  and  therefore  sub- 
ject to  a  division,  two-thirds  to  respondent 
and  one-third  to  the  appellant  or  as  "com- 
missions on  collections,"  In  which  the  appel- 
lant would  have  no  interest?  (2)  Assuming 
the  former,  did  the  plaintiff's  Intestate  per- 
form his  part  of  the  contract  of  dissolution 
so  as  to  entitle  his  estate  to  one-third  of 
this  compensation? 

[1]  1.  Tbe  first  question  mast  be  solved  by 
a  constmcUon  of  tbe  contract  in  the  light  of 
its  terms  and  subject-matter.  We  do  not 
regard  tbe  contract  as  ambiguous.  Taking 
the  literal  and  usual  meaning  of  the  words 
"fees"  and  "commissions,"  it  seems  to  us 
that  tbe  compensation  of  tbe  attorneys  for 
conducting  litigation  through  several  courts, 
as  was  the  case  in  tbe  Paget  Sound  Engine 
Works  litigation,  falls  under  tbe  former 
rather  than  tbe  latter.  It  is  admitted  that 
the  compensation  was  to  be  determined  by  a 
percentage  of  the  amount  recovered  and  was 
contingent  on  the  recovery.  A  "contingent 
fee"  is  defined  In  Black's  Lav  Dictionary  as 
follows: 
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"A  fee  stipulated  to  be  paid  to  an  attorney  | 
for  his  Bervfceg  !□  conducting  a  suit  or  other 
forenalc  proceedins  only  in  case  be  wins  it; 
it  may  tw  a  pwcentace  of  tlw  amount  recov- 
ered." 

A  more  eract  definition  or  description  of 
tbe  compensation  received  la  tlie  litigation 
here  In  question  could  hardly  be  framed. 
Tbe  same  work  defines  the  word  "commla- 
atoD,"  as  used  In  oonunerdal  law,  u  fol- 
lows: 

"The  recompense  or  reward  of  an  agent,  fac- 
tor, broker,  or  bailee,  when  the  same  ia  calculate 
ed  as  a  percentage  on  the  amount  of  his  trana* 
actions  or  on  the  profit  to  the  principal.  But 
in  this  sense  the  word  occurs  more  frequently  in 
the  plural." 

It  requires  a  most  strained  construction 
to  fit  this  definition  to  tbe  case  here.  Even 
regarding  the  attorney  as  the  legal  agent  of 
the  client,  as  in  a  sense  he  is,  in  tbe  mere 
collection  of  accounts  or  claims  due  to  the 
client,  the  compensation  for  such  collection 
could  hardly  be  dassed  as  "cobimlsslons" 
under  this  definition,  where  the  collection 
was  only  made  after  long  and  tedious  Mtiga- 
tloD  In  the  courts,  not  only  to  secure  the 
money,  but  also  to  establish  the  claims. 
This  is  especially  true  sinoe  the  dissolution 
contract  clearly  covers  business  of  both 
kinds,  that  is,  mere  collections  and  contested 
litigation,  and  the  words  "commissions  on 
coUections,"  reasonably,  though  loosely,  ap- 
plicable to  compensation  for  the  one.  and 
the  word  "fees"  strictly  and  commonly  ap- 
plicable to  compensation  for  the  other,  are 
both  used  in  tbe  contract 

There  Is  nothing  In  the  connection  In 
which  these  words  are  used  to  Indicate  that 
they  are  to  have  any  other  than  their  usual 
and  ordinary  meaning  as  applied  to  the 
Paget  Sound  Bnglne  Worlm  Case.  On  the 
contrary,  that  case  seems  to  be  Intention- 
ally ex<daded  from  the  enoneration  of  mat- 
ters to  which  the  term  "commissions"  Is  ap- 
plied. The  contract  first  states  that  fees 
and  allowances,  arising  from  the  Engine 
Works  Case,  certain  fli>eclfled  "receivership 
matters,"  and  certain  specified  "other  liti- 
gation," except  commissions  on  collections, 
aball  be  divided,  two-thirds  to  Stem,  one- 
third  to  Gray.  Ttien  follows  a  proTislon 
touch  ing  two  litigated  matters,  not  included 
In  those  above  spedfled,  nor  either  of  them 
the  Engine  Works  Case,  In  which  two  mat- 
ters all  revenue  or  fees,  "except  oommls- 
aions  on  bairns  of  creditors,"  shall  be  divid- 
ed in  ttie  same  way,  and  a  further  prorl- 
■lon  that  in  the  bankruptcy  and  receiver- 
ship matters  proceeds  of  all  collections  on 
<dalms  of  creditors  shall  be  delivered  to 
Stem  for  remittance,  with  the  right  to  blm 
to  cbai^e  sucb  "fees"  as  he  may  deem 
proper  and  keep  and  retain  such  "fees"  as 
bis  own.  Since  tbe  Pujcet  Sound  Engine 
Works  Case  is  not  Included  in  the  two  liti- 
gated matters  last  referred  to,  and  sluoe  it 
was  not  a  bankmptcy  matter,  but  a  salt  on 
fl  bond.  It  if:  clear  that  the  parties  have,  by 
the  process  of  ezduslMi,  designated  all  com- 


I  pensation  In  that  case  u  "taea  and  allow- 
ances" to  be  divided,  one-third  to  Oray. 
two-thirds  to  Stem.  The  contract,  taken  as 
a  whole,  is  capable  of  no  other  construction. 

ilj  2.  The  contract  provides  that  Gray, 
the  intestate,  should  at  his  own  expense 
complete  the  following  unflnlabed  business: 
"The  Puget  Sound  Engine  Works  Case,  now 
In  the  Circuit  Court  of  Appeals,"  and  cer- 
tain other  matters  not  here  materiel.  So 
far  as  the  record  now  shows,  be  had,  prior 
to  his  death,  completed  all  the  arrangements 
which,  as  tbe  result  proved,  were  necessary 
to  a  successful  completion  of  that  case.  He 
made  the  arrangement  with  Granger  to 
argue  the  case  in  the  Court  of  Appeals,  and 
the  brief  which  he  wrote  was  by  Granger, 
not  Stern,  modified  to  fit  the  new  forum,  and 
reprinted  for  Use  In  the  Supreme  Court  of 
the  United  States. 

{}]  There  is  no  merit  In  the  argument  that 
because  this  brief  was  originally  written 
during  the  existence  of  the  partnership,  It 
became  Stem's  property  on  the  dissolution, 
and  Its  use  was  his  contribution  to  the  work 
necessary  after  Gray's  death.  Had  Gray 
lived  and  done  exactly  what  Granger  did, 
no  one  could  have  claimed  that  he  bad  not 
done  all  that  was  necessary  to  complete  the 
case.  There  was  no  otber  work  to  be  done 
In  the  matter,  and  there  were  no  expenses 
to  be  paid,  except  such  as  were  paid,  and 
In  any  event  would  have  been  paid,  by  the 
claimants.  The  fact  that  Gray  personally 
did  nothing  in  tbe  matter  after  writing  the 
brief  and  arranging  with  Granger  to  argue 
the  case,  and  by  reason  of  that  arrangement 
would  have  been  at  no  further  expense  In 
the  matter.  Is  hardly  a  reason  why  his  es- 
tate should  be  deprived  of  his  agreed  share 
of  the  compensation.  Nor  does  the  fact  that 
tbe  brief  was  written  and  these  arrange- 
ments made  prior  to  the  dissolution  of  the 
partnership  alter  the  case.  Both  parties 
must  be  presumed  to  have  known  that  there 
might  be  or  might  not  be  other  work  to  be 
performed  and  other  expenses  to  be  paid. 
Since  neither  additional  work  nor  expense 
was  required,  we  can  see  neither  reason  nor 
justice  in  allowing  the  respondent  to  reap 
all  of  the  benefit  from  a  oondltion  to  which 
he  did  not  contribute. 

[4]  One  otber  thing  remains  to  be  noted. 
The  respondent  in  any  event  should  not  be 
required  to  account  for  more  than  a  10  per 
cent  fee  on  the  amount  recovered  in  tbe 
claim  of  Meacbam  &  PInard.  The  judgment 
on  that  claim  was  $006.43.  The  respondent 
bought  tbe  claim  at  a  discount  after  the  dis- 
solution of  the  partnership.  The  specula- 
tion was  a  personal  one.  He  Is  entitled  to 
the  profits,  but  he  took  the  claim  subject 
to  tbe  agreement  In  the  dissolution  contract 
to  account  for  tbe  fee.  The  entire  revenue 
derived  from  the  other  claims  should  be  re- 
garded as  fees  and  allowances  under  the 
contract  We  are  clear  that  the  evidence 
was  sufficient  to  put  tbe  respondent  to  hts 


Digitized  by  Google 


'30 


149  PACIFIC 


REPOHTER 


(Wasb. 


defenses,  and  that  tlie  cTtallenge  to  the  ap- 
pellant's evidence  was  Improperly  sustained. 
Reversed  and  remanded  for  trial. 

MORRIS,  a  J.,  and  FUU/ERTON,  MAIN, 
and  OBOW,  3J^  concnr. 


HIMiYABD  LUMBER  CO.  t.  OODD  et  «I. 

(No.  12084.) 

(Saprema  Oonrt  of  WasUngton.    May  20, 

191S.) 

Mbcoanics*  LncNs  4»:^1— Nonos  io  Owir- 

BD— STATiniE— SUFFICIEnCT  OF  EVIDKHCE. 
In  an  action  to  enforce  materialmen's  liens, 
evidence  held  sufficient  to  show  that  statutory 
notice  mailed  by  plaintiff  was  addressed  to  the 
owner  at  his  street  number. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liensi  Cent.  Dig.  U  605-572;  Dec.  Dig.  «=3 
281.] 

Department  2.  Appeal  from  Saperior 
Court,  Spolume  County ;  Bruce  Blake,  Judge. 

Action  by  the  Spokane  Hardwood  Floor 
Company  and  others  against  J.  E.  Codd  and 
others,  in  which  the  Hlllyard  Lumber  Com- 
pany Intervened.  Judgment  for  defendants, 
and  the  Intervener  appeala  Reversed,  and 
cause  remanded,  with  direction  to  enter  Judg- 
ment In  favor  of  the  intervener. 

0.  O.  Upton,  of  HiUyard,  for  appellant. 
Oodd,  Hutchinson  &  Codd,  Danson,  WilllamB 
ft  Danstm,  and  Geoi^e  D.  Lanta,  all  of  Spo- 
kane, tor  respondents.  ' 

MAIN,  J.  The  Spokane  Hardwood  Floor 
Company  and  others  Instituted  this  action 
against  the  defendants  for  the  purpose  of 
foreclosing  certain  mechanics*  and  material- 
mea'B  liens  upon  lot  2,  block  22,  Second  Sinto 
addition  to  Spokane.  The  appellant,  not  be- 
ing made  a  party,  came  into  the  action  by 
flUng  a  compiaint  in  intervention,  wherein  it 
sought  to  foreclose  Its  lien  for  lumber  and 
materials  fnrnlshed  and  used  In  the  erection 
of  a  dwelling  house  apcm  the  above-described 
premises.  The  amount  of  its  claim  was  $1,- 
036.01,  with  interest  from  November  29,  1912, 
together  with  the  expenses  of  preparing  and 
filing  Its  lien,  an  attorney's  fee,  and  costs. 

The  complaint  la  in  the  usual  form,  and  al- 
leges the  giving  of  notice  to  the  defendants 
as  owners  of  the  premises,  in  the  manner  re- 
quired by  law,  that  it  was  furnishing  the 
materials  for  which  a  lien  la  claimed.  The 
defendants  answered,  denying  the  principal 
allegations  of  the  complaint  Upon  the  Is- 
sues thus  made  the  cause  was  tried  to  the 
court  without  a  Jury.  The  principal  contro- 
versy was  over  the  qaestloD  of  the  giving  of 
notice  by  the  intervener  to  the  defendants,  as 
required  by  the  statute,  that  it  had  com- 
menced to  deliver  materials  upon  the  prem- 
ises of  the  defendants. 

Albert  M.  Orr,  the  secretary  and  treasuirer 
of  the  Intervener,  testified  that  the  notice 
was  mailed  on  July  18,  1912 ;  that  the  book- 


keeper on  that  date  had  commenced  to  make 
out  the  notice  by  filling  In  the  usual  blank 
form  with  the  date,  and  "J.  H.  Oodd,  Spo- 
kane, Wash.,"  but,  not  having  the  description 
of  the  real  estate,  did  not  complete  the  no- 
tice; that  be  (Orr)  afterwards  procured  the 
lot  and  block  numbers,  and  completed  the  no- 
tice by  filling  In  the  blanks  and  signing  it,  a 
carbon  copy  of  which  was  introduced  In  evi- 
dence; that  the  original  was  placed  In  an 
eavek^  upon  which  the  postage  was  pre- 
paid, addressed  to  J.  B.  Codd,  Spokane, 
Wash.,  and  mailed  at  the  post  oflSce  In  HUl- 
yard.  Wash,  As  to  whether  the  street  ad- 
dress where  the  defendant  J.  El.  Codd  was 
then  residing  was  upon  the  envelo^ie  at  the 
time  it  was  mailed,  Mr.  Orr  in  aabstanoe  tes- 
tified that  he  could  not  swear  positive  that 
this  number  (East  525  Sinto  avenue)  was  up- 
on the  Hivelope,  but  tliat  be  believed  it  was; 
that  he  had  no  Independent  recollection  upon 
the  subJeM,  but  based  his  opinion  upon  the 
fact  that  on  the  carbon  copy  of  the  notice 
Introduced  in  evidence  he  had  made  a  memo- 
randum in  these  words:  "BlaU  to  E.  625 
Sluto,  Spokane.**  Upon  cross-examination, 
with  referenoe  to  the  making  ot  diis  memo- 
randum, Um  respondents  elldted  the  follow- 
ing: 

"Q.  *  •  *  Did  yoa  write  this  after  you 
sent  the  other  one,  or  did  yoa  write  it  before? 
A.  I  could  not  say  aa  to  that;  I  think  I  wrote 
it  perhaps  the  same  time  that  I  wrote  the  ad- 
dress on  the  envelope — ^jiist  made  a  note  on  it, 
so  I  would  know  where  it  went  to.  Q.  When 
yon  were  making  up  the  notice,  didn't  you  look 
up  the  address  of  this  man  and  write  It  on 
your  notice  slip?  A.  I  dont  recollect  where  I 
got  the  address;  bet  It  la  evidently  on  the  en- 
velope, or  else  I  would  not  have  put  it  on  the 
bottom  there,  but  I  don't  know  whether  it  was 
on  the  original  of  that  or  not.  Q.  WeU,  do 
you  know  whether  It  was  on  Uie  envelope  then 
or  not?  A.  I  could  not  swear  po^tively  it  U, 
no;  but  then  I  would  not  have  any  reason  to 
put  It  down  there  if  I  had  not  had  it  on  the  en- 
velope." 

The  defendant  J.  E.  Codd,  testifying  in  his 
own  behalf,  denied  that  he  received  the  no- 
tice. Hla  wife  did  not  testify  at  all.  J.  W. 
Codd.  the  brother  of  J.  E.  Codd,  testified  that 
be  bad  resided  at  this  number  from  June  to 
November  30,  1912,  and  had  never  seen  any 
such  notice,  and  had  never  heard  J.  B.  Codd 
or  his  wife  mention  having  received  it  The 
evidence  does  not  show  that  there  was  no 
other  person  residing  at  East  525  Sinto  ave- 
nue into  whose  possession  the  letter  might 
have  come.  J.  E.  Codd  admitted  having  re- 
ceived the  notices  of  all  the  other  lien  claim- 
ants to  the  action. 

The  court  found,  among  other  things.  In 
substance,  that  the  notice  was  mailed  by  the 
intervener  on  July  18,  1912;  "that  the  en- 
velope •  •  •  was  addressed  to  J.  H. 
Codd,  Spokane,  Wash." ;  that  J.  E,  Codd  was 
on  thia  date  residing  at  East  625  Sinto  ave- 
nue, in  Spokane,  which  fact  was  known  to 
the  intervener  at  the  time  of  mailing  the  no- 
tice: and  that  this  address  of  J.  E.  Codd 
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was  BO  given  in  the  city  director;  for  1912. 
The  conrt  concluded  that  the  intervener  was 
not  entitled  to  a  lien  for  any  anionnt  upon 
the  real  estate  mentioned,  and  entered  a 
Judgmoit  against  the  Intervener  and  in  favor 
of  the  defendants  for  costs,  ana  releasing 
and  discharging  the  real  estate  from  Its  lien. 
The  Intervener  has  appealed. 

The  controlling  question  In  this  case  is 
whether  the  trial  court,  in  concluding  that 
the  envelope  did  not  contain  the  street  and 
number,  drew  a  proper  inference  from  the 
nndisputed  testimony.  The  statute  relative 
to  the  giving  of  notice  (Rem.  &  Bal.  Code,  S 
1133)  provides  that  every  person  furnishing 
material  or  supplies  to  be  used  In  the  con- 
struction of  a  building  shall,  within  five  days 
after  such  material  or  supplies  are  delivered 
to  any  person  or  contractor,  ^'deliver  or  mall 
to  the  owner,"  or  reputed  owner,  of  the  prop- 
erty, on,  upon,  or  about  which  said  materials 
or  supplies  are  to  be  used,  a  duplicate  state- 
ment of  all  sucb  materials  or  supplies  deliv- 
ered to  any  contractor  or  person  to  whom 
any  such  materials  or  supplies  have  been  sold 
or  delivered,  and  no  materialman's  lien  shall 
be  filed  or  enforced  unless  the  provisions  of 
this  act  have  been  complied  with.  It  is  not 
claimed  that.  If  the  envelope  tiad  upon  it  the 
street  and  number,  it  would  not  conform  to 
the  statutory  requirement.  While  the  wit- 
ness Orr  did  not  testify  unequivocally  and 
positively  ttiat  he  placed  upon  the  envelope 
the  street  and  number  prior  to  the  time  he 
mailed  it,  yet  we  think  this  Is  the  only  rea- 
sonable Inference  to  be  drawn  from  his  tes- 
timony. The  duplicate  copy  of  the  notice, 
which  was  introduced  in  evidence,  shows  a 
memorandum  in  pencil  of  the  street  and 
number.  The  only  purpose  of  acquiring  this 
data  was  to  make  use  of  it  In  addressing  the 
envelope.  Had  the  witness  testified  directly 
that  be  did  place  the  street  and  nnzober  up- 
on the  envelope,  this  testimony  could  not 
have  t>eeu  disputed  by  any  one.  The  witness 
was  apparently  entirely  candid,  and  mere 
suspicion  that  tho  street  and  number  were 
not  placed  upon  the  envelope  should  not  over- 
come the  proper  inference  to  be  drawn  from 
such  testimony.  The  statute  only  requires 
that  notice  shall  be  delivered  or  "mailed  to 
the  owner."  This  is  not  a  case  where  the 
trial  court  has  made  a  finding  upon  conflict- 
ing evidence,  but  the  question  presented  is: 
Wliat  is  the  reasonable  Inference  to  be  drawn 
from  the  undisputed  testimony? 

Whether  an  envel<^  containing  a  notice 
addressed  without  street  and  number  thereon 
wonid  be  a  sufficient  compliance  with  the 
statute  Id  a  city  the  size  of  Spokane  need 
not  now  be  determined.  This  record  Is  silent 
as  to  wbat  would  be  the  reasonable  proba- 
bility of  a  letter  in  that  city  addressed  to  a 
person  reaching  him,  when  the  envelope  did 
not  have  upon  It  the  street  and  number. 

The  jodgm^t  will  be  reversed,  and  the 
cause  remanded,  with  dlrecttoo  to  the  su- 


perior court  to  enter  a  Judgment  In  favor  of 
the  Intervener. 

ELLIS,  CROW,  and  MOUNT,  JJ.,  concor. 

FULLEKTON,  J.  I  think  an  envelope  ad- 
dressed as  fhlB  waa  fonnd  to  be  addre» 
ed  by  the  oonrfc  was  a  snffldent  compliance 
with  tile  statute.  I  therefwe  concur  In  the 
result. 


CRAWTORD  et  ux.  v.  ARMACOST  et  nr. 
(No.  12237.) 

(Supreme  Court  of  WashingtMi.  May  29, 1015.) 

1.  FBAun  «=>22— Exchange  or  Ruz.  Pbof- 

EBTT— MlSBEPRESBKTATIO  NS. 

Under  the  rule  that  a  party  may  rely  on 
a  statement  as  to  a  fact  made  to  him  by  an- 
other as  a  basis  for  a  mutual  engagement  where 
the  facts  are  unknown  to  him,  but  known 
to  the  other,  and  are  made  for  toe  purpose  of 
inducing  reliance  thereon,  though  the  statement 
is  of  a  fact  coDcemiog  a  matter  of  public  rec- 
ord, a  party,  exchanging  bis  land  for  city  lots, 
may  rely  on  the  repreaeutatioDs  of  the  owner 
of  the  lots  as  to  ttie  amotmt  of  assessments 
made  by  city  officers  against  the  lots  fbr  a 
street  improvement. 

[Ed.  Note^For  other  eases,  set  Fiand,  Gent. 
Dig.  11 19-23;  Dec.  Dig.  ^22.] 

2.  FBAun  4=»1&— Exchange  or  Bsai.  Pbof- 

BBTT, 

A  false  representation  as  to  the  estimated 
cost  of  a  street  improvement  assessed  against 
abutting  lots,  made  to  induce  one  to  accept  the 
lots  in  exchange  for  bis  laud,  is  not  a  mere 
expression  of  opinion,  but  a  false  representa- 
tion as  to  a  material  fact,  on  which  the  own- 
er of  the  land  may  rely. 

[Kd.  Note.— For  otber  cases,  see  Fraud,  Osnt 
Dig.  {  16;  Dec.  Dig. 

S.  FfCAUn  ^3»2&— ExoHANGE  or  Real  Pbop- 

EBTT. 

A  false  representation  that  the  estimated 
amount  of  an  assessment  by  a  city  for  a  street 
improvement  against  abutting  lots  was  f319 
a  lot  for  five  lots,  made  to  induce  one  to  ac- 
cept the  lots  in  exchange  of  his  land,  while  the 
assessment  was  J800  per  lot,  was  actionable, 
regardless  of  the  benefits  conferred  on  the  lots 
by  the  Improvement. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  8  24 ;  Dec.  Dig.  «=»25.1 

Department  2.  Appeal  firom  Superior 
Court,  Kittitas  Conn^;   Ralph  Kauffmun, 

Judge. 

Action  by  M.  D.  Crawford  and  another 
against  Lou  Armacost  and  another.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 

Affirmed. 

Hovey  &  Hale,  of  Ellonsburg,  for  appel- 
lants. Pruyn  &.  Hoeffler  and  E.  K.  Brown, 
all  of  EUeusburg,  for  respondents. 

FDLLERTON.  J.  In  the  latter  part  of 
the  year  1912,  the  respondents  Crawford  and 
wife  were  the  owners  of  certain  farm  lands 
situated  In  Benton  county.  At  tbe  same 
time  the  appellants,  Armacost  and  wKe, 
owned  a  half  block  of  land  In  the  city  of  El- 
Iwabij^  whidi  contained  five  lots  and  on 
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whldi  there  were  sereral  dwellins  hooses. 
At  the  time  named  a  pn^osltlon  was  made 
that  the  startles  exchange  properties,  and 
after  some  negotiations  an  exchange  was 
made  In  January,  1913.  During  the  pend- 
€3Mcy  of  the  negoUationa  leading  np  to  the 
exchange,  the  city  of  Bllensbarg  was  Improv- 
ing die  streets  In  front  of  ttie  lots,  and  It 
was  known  that  the  dt;  would  levy  an  as- 
sessment on  the  tots  to  pay  the  cost  of  the 
Improvement.  The  iwobable  amount  of  this 
assessment  became  a  subject  of  ingiilTy  on 
the  part  of  the  reqMmdents  when  considering 
the  terms  of  the  exchange,  and  Ui^  were 
tciUL  by  the  appellants  that  the  estimated 
amount  of  tlie  asseument  made  by  the  city . 
officers  was  $319  a  lot.  or  a  total  of  $1,595. 
Hie  respmdents  accepted  the  statement  as 
true  and  made  the  exchange  on  that  basis 
without  farther  inquiry.  SubsequoitlT  the 
dt?  levied  an  assessment  on  the  property 
<a  $3,997.95,  and  on  inquiry  the  respondents 
learned  that  tlie  city's  estimate  of  the  cost 
<if  the  improTranent,  instead  of  being  $319 
per  lot  or  $1,595  for  the  whole,  was  $800 
pee  lot  or  $4,000  for  the  wlude.  The  presoit 
action  was  tnstltnted  the  respondents 
against  the  appellants  to  recover  the  differ- 
ence between  the  estimated  cost  of  the  Im- 
provement as  stated  1^  tlie  antellants  and 
the  actual  cost  of  the  same.  In  their  cmd- 
plaint  the  respondenta  allied  that  the  ap- 
pellants well  knew,  at  the  time  they  made 
the  representations  aa  to  the  estimated 
amount  of  the  cost  of  the  street  InyiroTement, 
that  snch  eattoated  cost  was  $4,000  Instead 
of  $1,505.  and  that  fli^  made  such  represen- 
tation with  the  Intent  and  purpose  of  de- 
frauding the  respondents.  Issue  wpia  taken 
on  the  complaint,  and  a  trial  had  befwe  a 
Jury,  which  returned  a  T«dlct  In  favor  of 
the  respondents  for  the  amount  claimed. 
This  appeal  is  from  the  judgment  entered  on 
the  verdict 

[1]  In  this  court  the  appellant  makes  but 
one  contentityn,  namely,  that  the  evidence  is 
insufficient  to  Justify  the  verdict  He  con- 
tends that  a  misrepresentation  as  to  tlie  esti- 
mated cost  of  a  public  improvement  although 
made  for  the  purpose  of  cheating  and  de- 
frauding another,  and  that  other  is  thereby 
cheated  and  defrauded,  does  not  furnish  a 
basis  for  a  cause  of  action;  this  because, 
first,  the  estimate  was  a  matter  of  record,  as 
much  within  the  opportunity  of  the  one  par- 
ty to  know  as  It  Is  the  other;  second,  be- 
cause estimates  are  mere  expressions  of  opin- 
ion, always  held  to  be  nonactlonable;  and, 
third,  because  there  was  no  Injury,  since  the 
iniprorement  enhanced  the  value  of  the  prog- 
crty  to  the  full  amount  of  the  assessment 
levied  thereon.  But  we  cannot  agree  with 
these  contentions.  A  party  may  rely  upon 
a  statement  as  to  a  fact  made  to  him  by  an- 
other as  a  basis  for  a  mutual  engagement, 
where  the  facts  are  unknown  to  him  but 


known  to  the  other  and  are  made  for  the  pnr- 
pose  of  inducing  a  reliance  ttiereon,  even 
though  the  statement  is  of  a  fiict  concerning 
a  matter  of  public  record,  the  truth  or  falsity 
of  which  could  be  ascertained  by  an  inspec- 
tion of  the  irablic  record.  Gray  v.  Beeves, 
69  Wash.  377,  125  Pac.  162;  Blum  v.  Smith, 
66  Wash.  192.  119  Pac.  183 ;  3IcMiIlen  v.  HUl- 
man,  66  Wash.  33,  118  Pac.  903 ;  Wooddy  v. 
Benton  Water  Co.,  54  Wash.  124,  102  Pac. 
1054,  132  Am.  St  Bep.  1102;  Daniel  v.  Glld- 
deo,  38  Wash.  561,  80  Pac.  811;  Grant  v. 
Huschke,  74  Wash.  259. 133  Pac.  447.  In  the 
case  of  Carpenter  v.  Wrlgb^  Kan.  22L,  34 
Pac.  798,  It  is  said: 

"The  contention  that  no  recovery  cnn  be  bad 
because  the  incombranix  was  a  matter  of  rec- 
ord is  not  Bonnd.  A  fnudolent  rfpresentatton 

SOne  who  assumes  to  have  peraimal  knowl- 
ge  to  a  pnrchaser  of  real  estate  that  there  is 
no  iDcnmbrance  thereon,  and  upon  which  rep- 
resentation the  purchaser  relies  and  acts,  to 
bis  injury,  will  sustain  an  action  for  the  tort 
although  the  purchaser  might  have  discovered 
the  fraud  by  searching  the  public  records.  ** 

[2]  In  the  second  reastm  glv^  for  holding 
the  represratatlrai  insufficient  counsel  doubt- 
less mean  to  assert  that  an  estimate  of  the 
costs  of  an  Improvement  is  what  the  phrase 
usually  Indicatea  in  undetermined  matters, 
namely,  a  mere  opinion  as  to  the  ultimate  re- 
sult But  In  this  state  an  estimate  made  by 
the  public  authorities  <tf  the  cost  of  a  strert 
Improvement  is  something  more  than  this. 
We  have  held  that  a  city  making  a  publle 
Improvemrait  at  the  expense  at  abnttli«  own- 
ers could  not  levy  an  assessment  in  excess  of 
the  estimate  required  to  be  made  at  the  Initia- 
tion of  the  proceedings.  Chehalla  t.  Cory. 
64  Wash.  190.  102  Paa  1027.  104  Pac.  768. 
The  representation  in  this  case,  therefore. 
Instead  of  being  an  immaterial  matter,  waa 
a  vital  matter,  since  the  party  to  whom  the 
repre8entatl<m  waa  made  wonld  thereby  know 
the  ultimate  cost  to  which  the  property  was 
liable,  and  could  make  his  deal  accwdingly. 
A  false  TCpresoktatlon  as  to  tlie  estimate  was 
therefore  a  false  rep^sentatlfm  aa  to  a  ma- 
terial ^t,  and  not  a  mere  eximnioa  of  opin- 
ion. 

[3]  As  to  the  third  reason,  it  may  be  tme 
that  the  property  was  enhanced  In  value  to 
the  extent  of  any  assessment  that  COald  be 
levied  thereon  for  the  cost  of  the  improve- 
ment but  It  by  no  means  follows  that  the 
appellant's  false  representation  of  the  cost 
of  the  Improvement  could  not  thereby  Injure 
the  respondent  Clearly  If  the  respondents 
traded  on  the  basis  that  the  assessment  on 
the  property  wonld  not  exceed  $1,595.  and  It 
actually  reached  $3,997.95,  they  are  Injured 
to  the  extent  of  the  difference  between  these 
two  sums,  regardless  of  the  benefits  confer- 
red by  the  Improvement 

The  Judgment  Is  affirmed. 

MOBRIS,  C.  J.,  and  BIAIN,  BLUS,  and 
GROW,  33.,  ctmcur. 
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8TATB  T.  STURTHryAMT  ct  «L  (No.  11380.) 
(Snprema  Court  of  Waihlngton.  June  8. 1915.) 

NA7IOABU  WaTBBS  4=»37  —  IiAHDS  UNDZB 
WATEE— RlGHTB  OF  OWNEB— StATUTB, 

Under  Laws  1913,  p.  667,  proTiding  that 
where  the  state  has  sold  ehore  lands  bordering 
apoD  navigable  waters,  and  the  waters  are  low- 
ered, changing  the  line  of  navigation,  the  bound- 
ary shall  be  the  line  of  ordinary  navigation  as 
then  foand,  the  owner  of  shore  lands  cannot, 
until  the  actual  lowering  of  the  waten  and  the 
chan^jnc  <A  the  ordinary  line  of  navigation, 
claim  out  to  the  new  line  of  navigation  to  be 
establiahed. 

[Ed.  Note.—-For  other  cases,  see  Navigable 
Wfttere,  Gent.  I>ic  If  201-226.  285;  Dec.  Dig. 
«s>87.] 

Ita  Bane.  Api>eal  from  Superior  Gonrt, 
King  Ooonty;  King  Dyfeeman,  Jndge. 

On  motion  for  rehearing.   Motion  denied. 

For  fonner  c^fnicm,  see  76  Wash.  158,  135 
Pac.  1035,  138  Pac.  660. 

W.  V.  Tanner  and  R.  E.  Campbell,  both  of 
Olympia,  and  Farrell,  Kane  &  Strattou,  O.  E. 
Steiner,  and  Jamee  B.  Bruen,  all  of  Seattle, 
for  the  State.  Wm.  C.  Keith  and  Donworth 
A  Todd,  all  ot  Seattle,  for  respondents.  Ben- 
ton Embree,  of  Seattle,  amieus  curiae. 

FEB  CCBIAM.  The  parties  to  this  action, 
the  Stnrtevants  and  Schertzera,  have  each 
asked  ns  to  reconsider  our  decision.  76 
Wash.  158.  176.  Counsel  for  the  Stnrtevants 
insist  that  we  should  more  accurately  define 
the  right  of  their  clients  to  assert  title  to 
the  land  occupied  by  the  Schertzers  pending 
an  actual  physical  lowering  of  the  waters  of 
Lake  Washington;  that  tbelr  title  with  all 
its  Incident  of  exclusive  possession  attaches 
— (a)  at  the  theoretical  line  of  navigation,  or 
the  Inner  harbor  line^  and  that  there  can  be 
no  occupation  In  waters  beyond  that  line 
which  would  interfere  or  be  inconsistent 
with  its.  nse ;  (b)  at  the  Inner  harbor  line  as 
it  may  be  subsequently  fixed,  withont  refer- 
ence to  and  before  the  waters  ct  the  lalce  are 
physically  lowered. 

Theoretically,  and  If  the  question  should  be 
determined  by  reference  to  former  decisions 
of  this  court  alone,  we  think  the  proposition 
(b)  would  necessarily  prevail;  but  we  are 
met  by  the  act  of  March  25,  1913  (Laws  1913, 
p.  667,  dL  183,  S  1),  which  provides: 

"In  every  case  where  the  state  of  Washing- 
ton has  heretofore  sold  to  any  parchaser  from 
the  state  any  ■econd-clasa  shore  lands  bordering 
np<Hi  navigable  waters  of  this  state  by  descrip- 
tion wherein  the  water  boundary  of  the  land  so 
parcbased  is  not  defined,  such  water  boundary 
shall  be  held  and  is  hereby  declared  to  be  the 
line  of  ordinary  navigation  in  such  water;  and 
whenever  such  waters  have  heretofore  been  or 
Bhall  hereafter  be  lowered  by  any  action  done 
or  flnthnrized  either  by  the  state  of  Washington 


or  the  United  States  such  water  bonndair  shall 
tbersafter  be  held  and  la  hereby  declared  to  be 
the  line  of  ordinary  navigation  aa  the  same 

shall  be  found  in  such  waters  after  such  low- 
ering, and  there  Is  hereby  granted  and  confirmed 
to  every  such  parchaser,  his  heirs  and  assigns, 
all  such  lands. 

Under  accepted  roles  of  construction  we 
are  required  to  give  effect  to  all  of  the  pro- 
visions of  the  act  quoted.  The  Legislature 
has  assumed  to  say  when  the  title  to  the  new 
made  lands  shall  attach.  It  says,  "after  such 
lowering."  Whatever  title  the  owners  of 
shore  lands  takes  to  the  new  lands  made  by 
the  lowering  of  the  waters  of  Lake  Washing- 
ton Is  granted  by  the  act  of  1918.  They  are 
not  taken  by  purchase,  except  as  the  grant 
Is  made  to  relate  back  to  the  original  deed. 
The  act  Is  not  only  a  grant,  but  a  conflrma- 
Uon  of  the  grant  This  being  so,  it  was  well 
within  the  power  of  the  Legislature  to  fix  a 
time  for  the  enjoyment  of  the  grant  The 
grant  Is  made  In  consequence  of  a  contem- 
plated change  in  physical  conditions.  UntU 
these  changes  occur,  the  owners  of  the  pres- 
ent shore  lands  cannot  complain,  for  their 
title  Is  floating  and  wlU  not  attach  until  the 
situation  contemplated  In  the  grant  has  be- 
come a  fixed  condition.  In  the  meantime  the 
line  of  navigability — e,  the  present  or  for- 
merly established  harbor  Une — ^Is  the  limit  of 
the  fixed  title  of  the  shore  owners.  When 
the  new  inner  harbor  line  is  fixed,  and  the 
waters  are  actually  lowered,  It  would  assimi- 
late the  line  of  navigability  without  refer- 
ence to  the  depth  of  the  water  over  which  it 
is  run. 

It  seems  to  ns  that  these  conclusions  are 
snfflclcDtly  clear  in  our  opinion  and  the  opin- 
ion on  rehearing.  If  not,  it  may  now  be 
understood  that  it  was  our  Intent,  and,  as 
we  thought,  our  holding,  that  whatever  the 
rights  of  the  Sturtevants  may  have  been  un- 
der our  former  decisions,  the  Legislature  has 
made  the  time  when  the  grant  attaches  de* 
pend  upon  a  future  happeuiug  of  a  physical 
fact  and  the  present  relative  rights  of  the 
parties  as  to  occupancy  of  the  lands  in  front 
of  the  present  line  of  navigability  or  inner 
harbor  line  is  determined  by  such  granting 
act,  and  not,  as  we  would  have  held — that  is, 
proposition  (b) — had  It  not  been  for  the  act  of 
1913. 

As  for  proposition  (a):  Improvements  out- 
side of  the  inner  harbor  line  are  presump- 
tively in  the  navigable  waters  of  the  lake. 
The  state  is  the  only  party  having  a  present 
interest  therein,  and  it  Is  not  complaining. 

The  Schertzers  Invite  ns  to  reconsider  the 
question  of  res  Judicata.  We  have  done  so, 
and  are  satisfied  with  our  former  holding. 

The  petitions  of  the  respectlTe  parties  are 
dented. 
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PAOIFIO  COLD  STORAGE  00.  r.  PIEHOB 
COUNTI  et  al.    (No.  12255.) 

(Snpnme  Oonrt  of  WaBUnftao.    Maj  29, 

1915.) 

1.  Taxation  <8=-194  —  "Pbopkbtt"  Subject 
TO  Taxation — Exeuption»— Mohbt. 

The  Legislature  cannot,  under  the  Consti- 
tutioD,  requiring  a  uniform  and  equal  rate  of 
taxation  on  all  property  in  the  state,  exempt 
from  taxation  corporeal  personal  property  hav- 
ing an  intrinsic  value  and  a  situs  at  aome  place 
within  the  state,  though  It  may  exempt  mortga- 
ges, notes,  accounts,  bonds,  etc.,  on  the  theory 
that  they  are  not  property  in  the  stricter  sense, 
but  are  merely  representative  of  property,  bat 
the  exemption  may  not  apply  to  money  which  in 
commercial  operations  posseases  value  by  way 
of  immediate  purcbaslnc  or  exchanging  powers 
and  is  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  310,  811;  Dec.  Dig.  ^194. 

For  other  dejSnltlons,  see  Words  and  Pbrasea, 
First  and  Second  Series*  Property.] 

2.  Taxatioit  «=al9S— Pbofbktt  Sobjxot  to 
Taxation— ExucFTioNS. 

The  purpose  of  the  Constitution,  providing 
that  all  property  in  the  state  shall  be  taxed,  is 
to  secure  the  taxation  of  all  property  subject  to 
taxation  by  the  state,  and  not  to  detine  or  mark 
limits  within  which  exemptions  from  taxation 
may  be  legal  or  illegal,  and  a  vessel  of  a  do- 
mestic corporation  with  its  domicile  and  princi- 
pal  place  of  business  in  a  city  of  the  state  may 
not  be  exempted  from  taxation  by  the  county  in 
which  the  city  is  situated,  though  used  exclu- 
sively in  trade  between  the  city  and  irarts  out- 
side the  state,  and  though  It  is  registered  in  the 
cnstombouse  at  the  city;  the  vessel  not  being 
taxed  elsewhere. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Gent.  Dig.  S  309 ;  Dec  Dig.  ®=>193.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;    Bmest  U.  Card, 

Judge. 

Action  by  the  Pacific  Cold  Storage  Compa- 
ny against  Pierce  County  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  A.  Shackleford  and  A.  B.  Tltlow,  both  of 
Tacoma,  tor  appellant.  Lorenzo  Dow,  H. 
Fitcb,  and  A.  B.  Comfort,  all  of  Tacoma,  Cor 
re^ndents. 

FumCRTON,  J.  The  appellant.  Pacific 
Cold  Storage  Company,  durlDic  the  year  1913, 
and  for  a  number  of  years  prior  thereto, 
owned  a  ateamahip  known  as  the  EUhu 
Thompson.  In  the  year  named  the  assessor 
of  Pierce  county  caused  the  vessel  to  be  list- 
ed on  the  tax  rolls  of  that  ODunty  as  proper- 
ty of  the  appellant  subject  to  taxation  there- 
in, and  afterward  a  tax  was  duly  levied 
against  the  vessel  in  the  sum  of  $977.40. 
This  action  was  Instituted  by  the  appellant 
to  set  aside  the  tax  so  levied.  Relief  was 
denied  It  in  the  court  below,  and  tfala  ap- 
peal followed. 

The  appellant  la  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Washington,  having  its  danicite  and  prin- 
cipal place  of  bualnesa  at  the  dty  at  Tacoma, 


I  in  Pierce  county.  The  vessel  mentioned  was 
used  exclusively  In  trade  between  Tacoma 
and  ports  outaide  of  the  state  of  Washing- 
ton ;  it  was  not  used  In  trade  between  dif- 
ferent ports  within  the  state.  The  vessel 
was  registered  in  the  customhouse  at  Taco- 
ma, and  the  name  of  the  port  of  Tacoma  was 
painted  on  its  stern  as  its  port  of  bail  or 
home  port  While  it  called  at  the  home  port 
at  more  or  less  regular  intervals,  It  made  no 
protracted  stays  therein ;  merely  stopping 
long  enough  to  discbarge  the  cargo  It  brought 
to  the  port  and  receive  the  cargo  it  intended 
to  carry  away.  The  vessel  was  not  taxed  or 
attempted  to  be  taxed  elsewhere  than  at  the 
city  of  Tacoma,  nor  was  there  another  place 
which  could  be  said  to  be  the  actual  situs  of 
the  vesseL 

The  statute  (Rem.  &  Bal.  Code,  S  9003). 
after  defining  what  character  of  personal 
property  is  subject  to  taxation  In  the  state 
of  Washington  in  terms  broad  enough  to  in- 
clude the  appellant's  vessel,  concludes  as 
follows: 

"Provided,  that  the  ships  or  vessels  registered 
in  any  custumhouse  of  the  United  States  within 
this  state,  which  ships  or  vessels  are  used  ex- 
clusiveJy  in  trade  between  this  state  and  any 
of  the  islands,  districts,  territories,  states  of 
the  United  States,  or  foreign  countries,  shall 
not  be  listed  for  the  purpose  of  or  subject  to 
taxation  in  this  state,  such  vessels  not  beinr; 
deemed  property  within  this  state:  Provided, 
that  mortgages,  notes,  accounts,  moneys,  certifi- 
cates of  deposit,  tax  certificates,  judgments, 
state,  county,  municipal  and  school  district 
bonds  and  warrants  shall  not  be  considered  as 
property  for  the  purpose  of  this  chaptert  and  no 
deduction  shall  hereafter  be  allowed  on  account 
of  an  indebtedness  owed." 

The  appellant  bases  its  claim  of  exemp- 
tion upon  the  first  of  these  provisos.  Mani- 
festly the  Legislature  attempted  to  exempt 
from  taxation  vessels  situated  as  this  vessel 
is  situated  and  used  for  the  purposes  for 
which  It  is  used,  and  that  the  claim  of  Qie 
appelant  to  an  exemption  is  sound  if  It  is 
within  the  power  of  the  Legislature  to  make 
the  exemption.  It  is  the  contention  of  the 
taxing  authorities  of  Pierce  county  that  the 
Legislature  la  without  such  power,  and  this 
presents  the  sole  question  to  be  determined 
upon  this  appeaL 

[1]  It  wiU  hardly  be  dented  in  the  llgAt  of 
our  present  decisions  that  the  Legislature 
cannot,  under  the  constitutional  provision 
requirhig  a  uniform  and  equal  rate  of  taxa- 
tion on  all  property  'in  the  state,"  lawfully 
exempt  from  taxation  corporeal  personal 
property  having  an  intrinsic  value  and  hav- 
ing a  aitns  at  some  place  within  the  state. 
It  was  80  held  in  the  case  of  State  ex  rel. 
Wolfe  V.  Farmenter,  60  Wash.  164,  06  Pac. 
1017,  18  I..  R.  A.  (N.  S.)  707.  In  that  case 
the  court  had  before  it  the  validity  of  the 
second  proviso  of  the  section  dted.  It  was 
held  that  the  exempUon  was  operative  as  to 
the  mortgages,  notes,  accounts,  bonds,  etc^ 
therein  mentioned,  on  the  principle  that  they 
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woe  not  property  in  the  stricter  sense,  but 
were  properly  the  representatives  of  proper 
ty,  but  that  the  exemption  could  not  apply  to 
moneys,  because  "money  in  practical  com- 
mercial operaticms  possesses  such  value  by 
way  of  immediate  purchasing  or  exchange 
powers  as  in  effect  robs  it  of  a  mere  repre- 
•entative  character  and  clothes  it  with  the 
dignity  of  property  having  intrinsic  value"; 
and  henoe  "to  exempt  it  from  taxation  would 
a  mo  ant  to  a  palpable  effort  to  avoid  the  tax- 
ation of  all  property."  So,  here,  ^ce  the 
vessel  in  qaestlon  has  intrinsic  value,  It  can- 
not be  exempted  from  taxation  by  the  Leg- 
islature unless  it  can  be  said  not  to  be  prop- 
erty 'in  the  state,"  within  the  meaning  of 
that  clause  as  used  in  the  Constitution. 

[2]  In  construing  the  meaning  of  this 
danse  of  the  Constitution,  it  must  be  re- 
membered tliat  It  was  used  with  reference  to 
the  taxing  power  of  the  state,  that  it  is  a 
term  of  inclusion,  rather  than  a  term  of  ex- 
dosion,  and  that  it  was  meant  to  secure  the 
taxation  of  all  property  subject  to  taxation 
by  the  state,  and  not  to  define  or  mark  lim- 
its within  which  exemption  from  taxation 
might  be  legal  or  illegal  In  other  words, 
when  the  ConstitutlMi  said  that  "all  prop- 
erty in  the  state  ♦  •  ♦  shall  be  taxed," 
tt  meant  to  say  that  all  property  subject  to 
taxation  by  the  state  shall  be  taxed,  regard- 
less of  the  qaestlon  i^ether  or  not  the  prop- 
erty could  be  said  to  be  technically  within, 
or  have  an  actual  situs  within  the  state. 
That,  a  vessel  situated  and  used  as  this  ves- 
sel Is  jdtnated  and  used  would  be  taxable 
as  property  in  the  state,  in  the  absence  of 
legislative  regulation  to  the  contrary,  can- 
not be  gainsaid  or  qnestioned.  It  is  so  held 
in  all  of  the  cases.  While  some  confu^on 
has  arisen  as  to  the  proper  place  of  taxation 
where  the  port  ot  r^lstry,  the  home  port, 
and  the  domicile  of  the  owner  of  the  vessel 
ass  at  different  places,  no  ccnat  has  as  yet 
held  that  such  vessels  are  not  subject  to 
taxation  at  some  one  of  the  plaoea  So,  here, 
since  the  vessel  is  subject  to  taxation  by  the 
state,  we  think  the  Legislature  is  without 
power  to  exempt  It,  and  we  so  hold. 

The  case  of  North  American  Dredging  Oo. 
T.  Taylor,  D6  Wash.  C6&,  106  Pac  162,  29  L. 
B.  A.  <N.  S.)  106.  Is  not  contrary  to  the  view 
here  taken.  Property  owned  and  taxable 
elsewhere,  and  only  temporarily  In  the  state. 
Is  not  subject  to  taxation  by  the  state,  and 
the  Inquiry  In  that  case  was  whether  the 
dredger  was  permanently  In  the  state  or 
only  temporarily  so.  Here  no  such  question 
arises.  This  property  Is  owned  by  a  citizen 
of  the  state  having  its  domicile  within  the 
state.  The  place  of  the  owner's  domicile  is 
the  registered  as  well  as  the  home  port  of 
the  vesseL  Its  permanent  situs  is  therefore 
within  the  state,  and  its  absence  therefrom 
and  stoppages  elsewhere  are  but  transient 
and  temporary.  Stated  In  another  way,  the 
domicile  of  the  owner  fixes  the  situs  of  the 


vessel  wh»-e  It  does  not  appear  that  It  has 

acquired  an  actual  situs  elsewhere. 
The  judgment  is  affirmed. 

MORRIS,  O.  J.,  and  MAIN,  SSLUSt  and 
CROW,  JJ.,  concur. 


GREAT  WESTERN  POWER  CO.  v.  PILLS- 
BURY  et  al.    (Sac.  2237.) 
(Supreme  Court  of  California.    May  12,  lUlO. 
Rehearing  Denied  June  10.  1915.) 

1.  Masteb  ANn  SEBVAirt  «»250%,  New,  vol. 
16  Key-No.  Series  —  PEBSOiVAL  1?;juet  — 
Wobkmen's  Compensation  Act— Review— 
Cebtiobabi  feou  Supbeme  Court. 

In  the  absence  of  any  special  constitutional 
authorization  when  Act  April  8, 1011  (St.  Ittll, 
p.  796),  entitled  an  act  to  provide  for  compen- 
satioQ  for  the  accidental  injuries  to  employes, 
establishing  an  Industrial  Accident  Board,  etc., 
and  providmg  that  the  award  or  orders  of  the 
Iward  may  be  reviewed  by  a  proceeding  In  the 
superior  court,  and  that  its  determination  shall 
be  subject  to  an  appeal  to  the  Supreme  Court, 
was  passed,  such  act  was  not  effective  to  take 
away  or  impair  the  constitution^  jurisdiction 
of  the  Supreme  Court,  so  as  to  prevent  appli- 
cation to  It  to  exercise  its  original  jurisdiction 
by  way  of  certiorari. 

2.  Masteb  amd  Skbvaht  «=>250%,  New,  vol. 
16  Key-No.  Series— Action  fob  Injubt— 
Wobkmen's  Compensation  Act— Cebxiobabi 
—Review  of  Findings. 

A  finding  on  conflicting  evidence  by  the 
Industrial  Accident  Board,  acting  under  the 
Workmen's  Ompensation  Act  (St  1911,  p.  794^, 
made  conclusive  and  reviewable  only  on  certain 
grounds,  cannot  be  inquired  into  on  writ  of  re- 
view; since  that  Bearcbes  only  the  jurisdiction 
of  the  inferior  tribunal,  and  not  errors  conmiit- 
ted  within  Its  jurisdiction. 
8.  Afpbax.  and  Bxbob  «s»812  —  IUvzbw — 

FiNDINQB. 

The  claim  that  a  finding  of  a  court  or  jury 
is  -without  support  in  evidence  presents  a  ques- 
tion of  law,  rather  than  of  fact. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3316-^0;  Dec.  Dig.  «=» 
842.] 

4.  TbIAL    «S>404  — FiHDINOS— CONOtlTBIVB- 

NEsa— Colutkeax,  Attack. 

Where  the  jurisdiction  of  a  board  depends 
upon  the  existence  of  certain  facts,  the  board 
has  jurisdietloa  to  detmnlne  whether  or  not 
tho»  facts  exist)  and  its  determinatiini  that 
they  exist  Is  conclueive  on  collateral  attack. 

gad.  Note.— For  other  cases,  see  TriaL  Cent. 
.  SS  957-962 ;  Dec  Dig.  «=»404.] 

6.  Cebtiobabi  4=»61— Wmt  or  Revibw— Jv- 

KiBDicnoNAZ.  Facts. 

"Certiorari"  is  not  a  collateral,  but  a  direct, 
attack,  and  thereunder  the  existence  of  juris- 
dictional facts  ma^  be  inquired  into,  and  to  this 
end  the  evidence  itself  may  la  proiwr  cases  be 
brought  up  for  examination. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  174.  175,  183, 184 ;  Dec.  Dig, 
64. 

For  other  definitions,  see  Words  and  Phrases, 
Fiist  and  Second  Series,  Certiorari.] 

6.  Masteb  and  Sebvant  «=>250'JiL  New,  voL 
16  Key-No.  Series— Wobkmen's  Comiinsa- 
TiON  Act— PXBSOMAL  Injttbt— Bxvixw— Ja> 

BISDICTION. 

Act  AprU  8,  1911  (St.  1911,  p.  796),  pro- 
viding for  compensation  for  accidental  injuries 
of  employes,  and  establishing  an  Industrial  Acd- 
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dent  Board,  provides  Inr  MctJon  8  that  Uabilltr 
for  the  compeDsation  nzed  therein,  vitbout  re- 
gard to  nesugence,  Bhall  exist  agamst  any  em- 
ployer for  any  personal  injury  accidentally  saa- 
tained  by  an  employ^,  or  for  bis  death  proxi- 
mately resulting  therefrom,  where  the  injury 
is  not  caused  by  tbe  willful  misconduct  of  the 
employ^,  and  provides  that  the  board  shall  file 
findings  of  facts  and  its  award,  and  that  its 
findings  while  acUog  within  its  powers  shall  be 
conclusive,  and  that  the  award  may  b«  set  aside 
only  on  tbe  grounds  that  the  board  acted  with- 
out power  or  in  excess  of  its  powers,  that  the 
award  was  procured  by  fraud,  or  that  the  find- 
ings of  fact  do  not  snpoort  tbe  award.  Act 
June  16.  1918  (St  1913,  p.  950),  vested  the 
powers  of  the  board  in  the  commission  created 
by  Workmen's  Compensation  Act  (SL  1918,  p. 
279).  Heldf  on  certiorari  from  the  Supreme 
Conr^  oo  application  of  the  employer  to  review 
an  award,  that  whether  a  finding  that  the  acci- 
dent was  caused  by  tbe  "wiUfuf  misconduct  of 
the  employ^"  was  supported  by  the  evidence 
BO  as  to  sustain  the  award  went  to  the  juris- 
diction of  the  board  and  was  reviewable. 
7.  Mabtes  and  Sxsvaitt  «»250%,  New,  toL 
16  Key-No.  Series— Wobkjixn'8  Gomfensa- 
TiON  Act  ~- Psbsohal  Ih jtibt  —  "Wmjui. 
Misconduct." 

Under  Act  April  8,  1911  (Stat  1911.  p. 
796),  providing  for  compensation  for  accidental 
injuries  to  employes,  and  establishing  an  Indus- 
trial Accident  Board,  by  section  3  making  an 
employer  liable  for  compensation  without  regard 
to  negligence  for  injury  or  consequent  death 
from  accidental  injury,  unless  caused  by  "the 
willful  misconduct  of  the  cmployfi,"  a  skilled 
and  experienced  lineman,  killed  while  working 
on  "hot  wires,"  who  disobeyed  the  employer's 
known  rule  against  working  on  such  wires  with- 
out using  the  rubber  gloves  provided  by  it,  and 
which  were  on  hand  ready  for  use,  to  whom  the 
foreman  a  few  hours  before  the  accident  sent  up 
such  gloves,  was  guilty  of  "willful  miscondnct,*' 
so  that  an  awara  of  the  board  was  not  son- 
ported  by  the  findings  of  fact,  and  would  be 
annulled. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriest  Willful 
Misconduct.] 

Asgellotti,  O.  J.*  dlssentiug  in  part 

In  Bank.  Proceeding  under  tbe  Workmen's 
Compensation  Act  (St  1913,  p.  279)  by  de- 
EteadentB  of  James  MayfleAd,  en^toytf,  to  ob- 
tain canpensation  for  bis  deatb,  opposed  by 
Great  Western  Power  Company,  employer. 
CompeuBattoD  was  awarded  by  tbe  Industrial 
Accident  Oomndsidon,  axkd»  on  appUcaUon  of 
tbe  employer,  certiorari  Isgned  from  the  Su- 
preme Court  to  review  tbe  award.  Award 
annulled. 

Ouy  C.  Earl  and  W.  H.  Spaulding.  both  of 
San  Frandsco,  for  petitioner.  Christopher 
BL  Bradley  and  Aaron  L.  Sapiro,  both  of  San 
Frandsco^  for  respondents. 

SLOSS,  J.  A  writ  of  certiorari  was  issued 
by  this  court,  on  tbe  application  of  Great 
Western  Power  Company,  to  review  an  award 
of  the  Industrial  Accident  Oommlsion  fixing 
upon  said  applicant  a  liability  for  the  death 
of  James  Mayfield,  one  of  its  employes.  Tbe 
injury  to  Mayfield,  and  bis  resulting  deatb, 
occurred  on  October  16,  1913.  On  that  date 
tbe  "Workmen's  Compensation,  Insurance, 
and  Safety  Act"  (Stats.  1918.  p.  279)  bad 


been  approved,  but  it  was  not  yet  In  force ; 
the  final  section  ^)  of  the  act  providing  that 
it  should  take  ^ect  <nk  the  lat  day  of  Jan- 
uary, 1914.  And  the  preceding  sectlcm  (91) 
specifically  provides  that  the  "oompensation 
provisions  of  the  act  shall  not  apply  to  any 
injury  sustained  prior  to  tbe  taking  effect 
thereof."  The  r^atlve  rights  of  the  employ- 
ing company  and  of  Mayfield's  dependoits 
must,  therefore,  find  their  definition  in  tbe 
provisions  of  the  law  in  force  at  the  time  of 
the  Injnry  and  death,  L  a,  the  act  of  April  8, 
1911,  entitled  *'An  act  relating  to  tbe  UabUity 
of  emiAoyers  for  injuries  or  death  sustained 
by  their  employes,  providing  for  compensa- 
tion for  tbe  accidental  injury  of  employfii, 
establishing  an  Industrial  acddent  boards" 
etc.  Stata  1911,  p.  796.  In  tbe  Interest  of 
brevity  we  shall  refer  to  tbe  two  acts 
titles  popularly  applied  to  tiiem,  designating 
the  earlier  statute,  that  ct  1911,  as  tbe 
"Roseberry  Act."  and  the  later,  that  of  1913, 
as  tbe  "Boynton  Act"  Mention  should  also 
be  made  of  an  act  approved  June  16,  1918 
(Stats.  1913.  p.  8S0).  Tbls  statute  provided 
that,  vcpon  the  organisation  of  tbe  Indostrlal 
Accident  CfHumlsslon  (provided  for  by  the 
Boynton  Act),  tbe  powers  vested  in  the  In- 
dustrial AccldMit  Board  (existing  under  tlie 
Roseberry  Act)  should  be  performed  by  said 
commission. 

In  this  proceeding  we  ore  earnestly  urged 
by  petitioner  to  consider  and  decide  a  num- 
ber of  constitutional  objections  to  the  valid- 
ity of  the  Boynton  Act  But  such  inquiry 
would  manifestly  be  futile  and  improper  if, 
as  appears  to  be  the  case,  the  rights  of  the 
parties  are  fixed,  not  by  tbe  Boynton  Act, 
but  by  the  Roseb^ry  Act  Becogdlzing  the 
f <ace  of  this  conslderatloa,  tbe  petittonw 
seeks  to  bring  the  validity  of  the  Boynton 
Act  into  tile  field  ct  discussion  by  the  claim 
that  tbe  Indnatrlal  Acddeot  Gommlsgloii, 
which,  aa  successor  to  the  Industrial  Accident 
Board,  undertook  to  act  In  this  case,  ovres  its 
existence  aoiely  to  tbe  terms  of  the  Boynton 
Act,  and  can  have  no  legal  existence  If  that 
act  be  void. 

The  attack  on  the  validity  of  tbe  Boynton 
Act  la  baaed  entirely  on  the  con^nsatioa 
provisions  of  that  law.  Tbe  act  contains 
many  other  provisions.  For  examtde,  tbe 
commission  la  given  power  to  make  regula- 
tions regarding  safety  devices  and  other 
methods  of  protection,  to  investigate  places 
of  emplojrmeDt  to  distribute  informatiffla.  re- 
garding the  causes  and  prevoition  of  indu»> 
trial  accidents,  and  to  make  annual  r^racts 
to  the  Qov^Dor.  The  petitkmer  has  not  at* 
tacked  these  starts  of  tbe  act»  and  It  Is  dl£- 
flcult  to  Imagine  any  ground  t^ion  wbldi  the 
validity  Qt  some  of  than,  at  least,  could  be 
questioned.  They  are  easily  separable  from 
the  rest  of  the  act,  and,  without  regard  to  the 
saving  dauae  contained  in  section  86c  anbd. 
"b,"  of  the  act,  could  be  upheld  even  If  tbe 
compensation  provitiona  were  had.  We  have^ 
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then,  a  validly  constltated  commission,  em- 
powered to  auAy  the  Roeeberry  Act  to  caaes 
arising  before  January  1,  1914.  The  present 
case  being  one  of  that  class,  we  bare  here 
no  further  concern  with  the  validity  of  the 
compensation  proTlslons  of  the  Boynton  Act, 
and  will  leave  the  consideration  of  the  con- 
stitutional questions  presented  in  that  behalf 
until  their  determination  Is  called  for,  as  it 
will  be  In  aerraal  cases  now  poidlng  in  this 
court 

[1]  The  Roeeberry  Act  is  assailed  by  the 
petitioner  in  one  particular  only.  That  act 
prorldes  that  awards  or  orders  of  the  board 
may  be  reviewed  by  a  proceeding  (in  the  na- 
ture, apparently,  of  a  writ  of  certiorari)  In 
the  superior  court;  .the  determination  of  that 
court  to  be  subject  to  an  appeal  to  the  Su- 
preme Court  The  only  purpose  of  the  con- 
tentt<m  that  this  provision  Is  Invalid  la  to 
nipport  the  action  of  the  petitioner  In  seek- 
ing relief  from  this  court  In  the  first  In- 
stance, vrlthont  prior  resort  to  the  superior 
court  The  writ  has  been  Issued  by  us  as 
an  exercise  of  our  original  jurisdiction,  and 
the  respondents  do  not  question  our  power 
to  review  tbe  award  of  the  commission.  Un- 
der these  circumstances,  there  appears  to  be 
no  occasiou  for  extended  discussion  of  the 
oonstitntlonal  point  Let  ns  say.  In  a  word, 
that.  In  the  absence  of  some  special  constitu- 
tional authorization — and  there  was  n<me 
snch  when  the  Roseberry  Act  was  passed— 
the  constitutional  jarisdlctlon  of  this  court 
could  not  be  taken  away  or  impaired  by  leg- 
iadatlTe  act  Pac  Telephone  &  Telegraph 
Co.  T.  Ebhleman,  166  Cal.  640,  647,  690,  137 
Pac.  mo.  CO  L.  R.  A.  (N.  S.)  6S2,  and  cases 
dted.  The  Boseberry  Act  was  not;  there- 
fore, effective  to  prev^t  appUcatlim  to  this 
court  to  exercise  its  original  Jurisdiction  by 
way  of  certiorari. 

We  are,  then,  finally,  bron^^t  to  a  consid- 
eration of  tbe  merits  of  the  case.  The  Rose- 
berry  Act,  In  providing  a  system  of  compen- 
sation for  accidental  injuries  to  employes, 
made  the  application  of  the  system  elective, 
so  far  as  both  employers  and  employes  were 
emooned.  Tbe  employers  who  are  subject 
to  the  liability  created  by  the  act  are  those 
(mly  who,  prior  to  the  accident  which  gives 
rise  to  the  claim,  "have  elected,"  by  written 
statement  filed  with  the  board,  and  not  with- 
drawn, "to  become  subject  to  the  provisions 
of  this  act"  Employes  are  deemed  to  have 
elected  to  be  subject  to  the  act  where  the 
employer,  at  the  time  of  the  accident,  baa  so 
elected,  and  the  empihiyg  baa  not,  at  we  of 
certain  times  specified,  given  notice  of  his 
election  not  to  come  Under  the  act  In  the 
ease  at  bar  both  the  employer,  Great  West- 
ern Power  Company,  and  the  employ^,  May- 
field,  were  subject  to  the  provl^ons  of  the 
act  Where  liability  for  eompmaatlon  exists 
Its  amount  Is  fixed  according  to  a  schedule 
set  fbrth  In  sections  8  and  9  of  the  act  The 
windltiwB  determining  the  liability  are  stat- 
ed In  aectlDii  8,  as  follows: 


"Liability  for  tbe  compensation  hereinafter 
provided  for,  in  lieu  of  any  other  liability  what- 
soever, Bhall,  without  regard  to  negligence,  exist 
against  an  employer  for  any  personal  injury 
accidentally  Buetained  by  his  employes,  and  for 
his  death  u  the  injury  shall  approximately  cause 
death.  In  those  cases  whe/e  the  following  con- 
ditions of  compensation  concur: 

"(1)  Where,  at  the  time  of  the  accident,  both 
the  employer  and  employ^  are  subject  to  the 
provisions  of  this  act  according  to  the  sncceed- 
Ing  sections  hereof. 

"<2)  Where,  at  tbe  time  of  the  accident,  the 
employ^  is  performing  service  growing  out  of 
and  incidental  to  his  employment  and  is  acting 
within  the  line  of  his  duty  or  course  of  •  •  • 
employment  as  such. 

"(3)  Where  the  injury  is  approximately  caus- 
ed by  accident,  either  with  or  without  negli- 
gence, and  is  not  *  *  «  caused  by  the  will- 
ful misconduct  of  the  employ^." 

The  determination  of  all  disputes  and  con- 
troversies concerning  compensation  under  the 
act  Is  committed  to  a  board  of  three  mem- 
bers, known  as  the  "Industrial  Accident 
Board."  This  body  has  now.  as  we  have  said 
above,  been  superseded  by  tbe  "Industrial  Ac- 
cident Commission."  After  hearing  tbe  board 
Is  required  to  file:  "(1)  Its  findings  upon  all 
facts  involved  In  the  controversy;  and  (2)  its 
award,  which  shall  state  Its  determination 
as  to  the  rights  of  the  parties."  The  "find- 
ings of  fact  made  by  tbe  board  acting  within 
Its  powers"  are  declared,  in  the  absence  of 
fraud,  to  be  conclusive,  and,  under  the  review 
authorized  by  the  act,  the  award  may  be  set 
aside  "only  upon  the  following  grounds:  (1) 
That  the  board  acted  without  or  in  excess  of 
its  powers;  (2)  that  the  award  was  procur- 
ed by  fraud;  (3)  that  tbe  findings  of  fact  by 
the  board  do  not  support  the  award."  We 
are  not  here  concerned  with  the  second  and 
third  grounds  thus  specified,  and  may  dis- 
miss from  conslderatton  the  question  whether 
either  of  these  grounds  may  properly  be 
brought  within  the  scope  of  a  writ  of  re-- 
view.  The  contention  of  the  petitioner  is 
that  the  hoard  acted  without  or  In  excess  ot 
its  powers,  or,  In  other  words,  that  it  ex- 
ceeded its  Jurisdiction. 

In  tbe  hearing  before  the  commission  it 
was  conceded  tlmt  Mayfleld  was,  on  the  15th 
day  of  October,  1913,  an  employe  at  the  pe- 
titioner, and  that,  on  that  day,  while  perform- 
ing service  incidental  to  bis  anployment,  be 
met  with  an  accidental  injury  which  caused 
his  death,  Tlie  controversy  turned  entirely 
on  whether  the  Injury  was  caused  by  May- 
field's  willful  misconduct.  The  commlssloQ 
madb  its  findings  in  general  terms;  the  one 
bearing  on  the  point  Just  mentioned  being 
tliat  "the  death  of  said  James  W.  Klayfi^d 
was  proximately  caused  by  accident,  and  was 
not  so  caused  by  the  willful  misconduct  of 
such  deceased  employe."  The  petlUoner  con- 
tends that  this  finding  Is  absolutely  without 
support  in  the  evidence  before  the  commis- 
sion, and  that  Uie  award  based  upon  It  can- 
not stand. 

[2]  It  Is,  of  coarse,  omceded  that,  In  any 
case  In  which  there  is  a  conflict  of  evidence, 
the  finding  of  the  commission  cannot  be  In- 
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qtiired  into  here.  Thla  resnlts,  not  only  from  i 
tbe  provision  of  the  act  that  the  board's  ilnd- 
Inga  of  fact  shall  he  conclusive,  but  from  the 
nature  of  the  writ  of  review,  which  seardi- 
es  only  the  Jurisdiction  of  the  inferior  tri- 
bunal, not  errors  which  It  may  have  commit- 
ted within  Its  jurisdiction.  But  when  the 
i>oard  has  power  to  act  only  upon  given 
facts,  and  there  is  no  evidence  whatever  to 
show  tbe  existence  of  those  facts,  a  finding 
that  they  do  exist  cannot,  it  Is  claimed,  fore- 
close Inquiry  by  a  court  under  a  writ  of 
certiorari.  This  position  is,  indeed,  not  ques- 
tloued  by  the  respondents,  who  concede  that, 
where  the  evidence  is  all  one  way,  and  the 
finding  Is  to  the  contrary,  the  question  be- 
comes one  of  law,  reviewable  In  a  proceed- 
ing like  tbe  one  before  ns.  And,  In  thus 
agreeing,  the  parties  are  supported  by  the 
general  current  of  authority,  including  tbe 
decisions  of  this  court  on  the  general  scope 
of  the  writ  of  certiorari,  and,  as  well,  a  num- 
ber of  rultnga  of  other  courts  on  cases  arising 
under  statutes  similar  to  the  Hoseberry  Act. 

[3]  To  begin  with,  It  Is  thoroughly  settled 
that  the  claim  that  a  finding  ol  a  court  or 
Jury  Is  without  support  in  the  evidence  pre- 
sents a  question  of  law,  rather  than  of  fact 
Herbert  v.  S.  P.  Co.,  121  Cal.  229,  63  Pac.  651. 
It  is  only  because  this  Issne  is  one  of  law 
that  it  could  be  considered  on  appeal  in  crim- 
inal cases  during  the  period  (prior  to  the 
adoption  of  section  4%  of  article  6  of  the 
Constitution)  when  the  appellate  Jurisdiction, 
in  such  cases,  was  limited  to  "questions  of 
law  alone."  Const  art  6,  {  4;  People  T. 
Smallman,  55  Cal.  185;  People  v.  Kuehes, 
120  Cal.  566,  62  Pac.  1002. 

[4]  Where  the  Jurisdiction  of  a  board  de- 
pends upon  the  existence  of  certain  facta, 
the  board  has  Jurisdiction  to  determine 
whether  or  not  those  facts  exist  <In  re  Orove 
Street,  tjl  Cal.  438),  and  Ita  determination 
that  they  exist  Is  conclusive  on  collateral  at- 
tack (Id.;  People  v.  Los  Angeles,  133  Gal. 
338,  65  Pac.  749). 

[I]  Certiorari,  however,  1>  not  a  collateral, 
but  a  direct  attack  (Van  Tleet.  COll.  Att  8 
2),  and  under  this  writ  the  existence  of  the 
Jurisdictional  facta  may  be  a  subject  of  in- 
quiry. To  tbla  end  the  evidence  ItEtelf  may, 
in  proper  cases,  be  brought  up  for  examlna- 
tion. 

"While  the  writ  of  review  Is  not  a  writ  of 
error,  and  ia  not  a  means  by  which,  as  upon 
appeal,  the  mere  mamier  of  conducting  the  pro- 
ceedings, the  rulings  of  the  court  upon  questions 
of  evidence,  and  other  matters  witliin  the  juris- 
diction, involving  the  merits,  however  erroneous 
they  may  be,  can  be  reviewed,  it  la  nevertheless, 
a  means  by  which  tbe  power  of  the  court  in 
the  premises  can  be  inqured  Into ;  and  for  this 
purpose  tbe  review  extends,  not  only  to  the 
whole  of  the  record  of  the  court  below,  but  even 
to  the  evidence  itself,  where  necessary  to  deter- 
mine the  jurisdictional  fact"  Schwars  v.  Su- 
per. Ct,  111  CaL  106.  112,  43  Pac.  680,  682 ; 
People  V.  Board,  14  Cal.  479;  Lowe  v.  Alexan- 
der, 15  Cal.  301 ;  Blair  v.  Hamilton.  32  Cal.  49 ; 
Stumpf  V.  Board,  131  Cal.  364,  63  Pac.  063, 
82  Am.  St  Kep.  360;  People  v.  Goodwin,  6  N. 
Y.  668. 


REPORTER  (Oal. 

[I]  The  provision  of  the  Bosebetry  Act 
making  findings  of  fact  by  the  board  con- 
clusive staonld,  we  think,  be  taken  to  include 
findings  of  Jurisdictional  facts  as  well  as  oth- 
ers. But  a  review  by  a  court  which  shall 
determine  whether  the  board  has  acted  in 
excess  of  Its  powers  is  expressly  provided 
for,  and  it  should  not  be  held  that  a  review 
can  be  avoided  by  a  mere  declaration,  unsup- 
ported by  any  evidence,  that  the  Jurisdic- 
tional facts  exist.  Such  dedaratioa  Is  to 
be  regarded,  not  as  a  finding  of  fhct,  but  as 
an  assumpttCHi  of  Jurisdiction,  based  upon  a 
false  or  erroneous  application  of  the  law. 

The  question  whether  the  accident  was 
caused  by  the  "willful  misconduct  of  the 
employe"  la  one  that  goes  to  the  Jurisdiction 
of  tbe  board,  and  is  therefore  open  to  Inquiry 
on  certiorari.  XJndier  the  terms  of  tbe  act, 
the  liability  exists  only  where  there  Is  a  con- 
currence of  certain  conditions,  one  of  which 
Is  tbe  absence  of  such  wlUful  misconduct 
If  the  injury  occurred  through  the  em- 
ploye's willful  misconduct,  there  is  no  lia- 
bility, and  no  power  on  the  part  of  the 
board  to  assess  compensation.  This  Is  the 
view  taken  by  the  Supreme  Court  of  Wis- 
consin, in  considering  like  questions  arising 
under  the  Workmen's  Compsisatlon  Law  of 
that  state.  I^aws  Wis.  1911,  c.  50.  The  Wis- 
consin statute  furnished  the  model  for  the 
Koseberry  Act.  It  contains  provisions  which 
are,  in  substance,  identical  with  the  sections 
of  our  law  defining  the  conditions  of  liabil- 
ity, and  declaring  the  conclusive  charat^r 
of  the  findings  of  the  commission.  Tbe  Wts- 
coQsin  court  In  Borgnls  v.  Falk  Co.,  147  Wis. 
327,  360,  133  N.  W.  209,  219,  37  L.  E.  A.  (N. 
S.)  489,  said  that: 

"The  jurisdiction  of  the  Industrial  Commia- 
sioQ  to  entertain  any  claim  for  compensation 
under  the  act  rests  upon  two  facts  which  must 
exist,  viz.:  (1)  That  boUi  employer  and  em- 
ploy€  have  elected  to  come  under  the  act;  and 
(2)  that  the  injury  was  received  in  service  grow- 
ing out  of  or  incidental  to  the  employment  as 
the  result  of  accident  and  not  of  willful  mis- 
conduct. The  Industrial  Commission  must  of 
course,  decide  these  questions  Id  any  case  where 
they  are  raised ;  bat  it  cannot  decide  them  con- 
clusively, for  they  are  Juriadictitmal  questions 
on  which  Its  right  to  act  at  all  depends." 

Under  statutes  of  like  character,  tbe  de- 
cisions of  other  courts  are  uniformly  to  the 
effect  that,  although  findings  of  fact  made 
by  the  board  or  commission  are  generally 
binding,  they  may  yet  be  reviewed,  as  mat- 
ter of  law,  where  absolutely  unsupported  by 
the  evidmce.  Raklec  v.  Del.,  eta,  Co.  (N.  J. 
Sup.)  88  Atl.  953;  George  v.  Glasgow  Goal 
Co.  (1909)  App.  Oas.  123;  McCaffrey  v.  G. 
N.  B^.  Co.,  86  Ir.  L.  T.  Eep.  27;  Fenton  t. 
Thorley  9t  Co.  (1903)  A.  G.  44S;  Sexton  v. 
N.  D.  Tel.  Co.,  84  N.  J.  Law,  85.  86  Atl.  461 ; 
Bryant  v.  Flssell,  84  K  J.  Law,  72,  86  Atl. 
458;  Hayner  t.  Sllgh  Fum.  Co.,  180  Mich. 
168,  146  N.  W.  665;  Reck  v.  Wtdttlesberger 
(Mich.)  148  N.  W.  247:  Pigeon  t.  Bmp.  liab. 
Assur.  Corp.,  216  Mass.  61,  102  N.  E.  938, 
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Ann.  Gas.  liaSA«  737;  In  re  Herilck.  217 
Mass.  Ill,  104  N.  B.  432. 

[7]  There  was  no  sobatazitlal  conflict  In  the 
testimony  before  the  commlBsion.  The  Oreat 
Western  Power  Company  was  engaged  In  the 
boslnese  of  gsateOLttDg  tiectrldty  and  dls- 
tribntioc  It  in  the  city  of  Sacramento  and 
elsewhere.  On  Norember  18,  1911,  It  filed 
its  Section  to  accept  the  provisions  ct  the 
Boseberry  Act.  James  W.  Mayfleld  ratered 
its  employ  ss  a  lineman  in  May,  1913.  On 
the  date  of  the  accident  both  the  company 
and  Mayfleld  were  subject  to  the  provlslonB 
of  the  act  Mayfleld  web  about  3S  years  old 
In  October,  1913.  He  was  a  Joomeyman  line- 
man, skilled  and  experienced  at  his  trade. 
On  October  15, 1913,  Mayfleld  and  one  Stres- 
py,  a  fellow  lineman  In  the  employ  of  the 
power  ccmipany,  were  directed  by  a  foreman 
to  ascend  a  pole  situated  <»i  Seventh  street. 
In  Sacramento,  and  to  remoTe  two  transfona- 
era  from  the  top  of  the  pole.  The  pole  was 
carrying  wires  transmitting  a  current  of  2^ 
300  volta.  Tap  wires  led  from  the  main  lines 
to  the  transformers,  which  were  used  to  re- 
duce the  voltage  to  220.  Streepy  palled  the 
plugs  ccHmectlng  the  tap  wires  to  the  trans- 
former boxes.  Thereupon  Mayfleld,  who  was 
standing  on  a  crossarm,  called  to  Streepy. 
"All  right,  Bill,  I  am  going  to  cut  her,"  and 
reached  up  with  hla  pliers  to  cut  one  of  the 
tap  wires  connected  with  the  main  line  In 
so  doing  be  received  the  shock  which  caused 
Ills  deatli.  Streepy  saw  him  sink ;  bia  body 
beiiv  held  to  the  pole  by  a  safety  belt  which 
he  was  wearing.  By  the  time  he  was  lowered 
to  the  ground  life  was  apparently  extinct 

The  pole  and  appliances  of  the  power  com- 
pany had  been  erected  In  1012,  and  were  of 
standard  construction.  Near  by  was  a  tele- 
phone pole,  and  a  guy  wire  ran  from  the  tele- 
phone pole  to  the  ground.  It  had  sagged,  and 
thereby  come  in  contact  with  9,  metal  brace 
attached  to  the  crossarm  of  the  power  pole, 
but  Streepy  did  not  observe  this,  nor,  proba- 
bly, did  Mayfleld.  It  was  suggested,  in  the 
evidence,  that  the  shock  to  Mayfleld  had  oc- 
curred through  a  "grounding"  of  the  current 
th rough  this  guy  wire.  There  is  no  danger 
in  touching  a  high-power  wire  unless  a 
"ground"  is  produced;  that  is  to  say,  unless 
a  circuit  is  made  through  the  body  of  the 
person  touching  the  wire.  This  "grounding" 
may  occur  through  the  pole  Itself,  if  there  be 
moisture  In  the  pole,  or  In  various  other 
ways.  Streepy  testified  that  a  man  may 
safely  cut  a  high-power  wire  (or  "hot"  wire, 
aa  it  Is  called)  at  certain  times  and  places, 
"unless  he  comes  In  contact  with  a  ground 
or  other  hot  wire,"  but  that  a  man  is  never 
sure  wbeUier  he  is  going  to  get  a  ground. 
The  great  tuusard  attending  this  kind  of 
work  (on  "hot"  wires)  may  be  obviated  by  the 
wearing  of  rubber  gloves,  which  afford  a 
perfect  protection  to  the  wearer.  Mayfleld, 
it  is  perhaps  unnecessary  to  say,  was  not 
wearing  such  gloves  at  the  time  of  the  acci- 
dent In  August,  1912,  the  cwnpany  bad  is- 


sued to  its  division  superintendents  orders 
that  employte  should  not  work  on  poles  or 
towers  carrying  live  wires  without  the  use 
of  a  safety  beHt,  nor  "work  on  live  wires  of 
500  volts  to  6.000  volts,  inclusive,  Without 
the  use  of  rubber  gloves  provided  by  the  com- 
pany." Violations  of  these  rules  were  de- 
clared to  be  sufficient  cause  for  dismissal, 
and  the  division  superintendents  were  di- 
rected to  give  suitable  instructions  to  mem- 
bers of  their  divisions.  Ccq^ies  ot  the  rules 
were  posted  at  Sacramento  in  places  where 
foremen  and  linemen  reported.  The  fore- 
men were  directed  to  explain  these  rules  to 
their  linemen  and  to  see  to  tbelr  enforce- 
ment The  gloves  were  supplied  by  the  com- 
pany, and  were  on  hand  ready  for  use.  That 
Mayfleld  knew  of  the  rules  from  the  time  he 
entered  the  company's  employ  is  not  open  to 
serious  ctnestlon.  Nor  can  It  be  doubted  that 
he,  an  experienced  lineman,  was  fully  aware 
1^  the  hazards  involved  in  woric  on  "hot^' 
wires.  But  beyond  all  this,  Mayfleld  had, 
three  days  before  the  fatal  accident,  and 
again  <mly  an  hour  and  a  half  before  his 
death,  been  required  by  bis  foreman  to  wear 
the  robber  gloves.  On  the  latter  occasion 
Mayfleld  had  aacended  a  pole  without  his 
gloves,  and  the  foreman,  <^eek,  directed  his 
attention  to  the  matter,  and  had  the  gloves 
aeat  up  to  him.  When  Mayfleld  and  Streepy 
came  to  the  pole  on  which  the  accident  occur- 
red, they  were  accompanied  by  a  wagon  in 
charge  of  a  helper.  In  this  wagon  were  their 
tools  and  their  rubber  gloves.  They  ascend- 
ed the  pole  without  taking  their  gloves. 

The  failure  to  use  these  gloves  in  working 
on  the  hot  wires  was  claimed  by  the  power 
company  to  constitute  willful  misconduct  on 
the  part  of  Mayfield.  A  majority  of  the  com- 
mission decided  against  this  claim.  Com- 
missioner Welnstock  dissented,  filing  an  opin- 
ion which,  we  think,  states  clearly  and  con- 
vincingly the  reasons  why  a  different  result 
should  have  been  reached.  From  that  opin- 
ion we  quote: 

"The  employer  bad  Issued  and  posted  rules 
expressly  enjoining  the  use  of  rubber  gloves  by 
linemen  when  working  with  'hot'  wires,  and  had 
furnished  such  rubber  gloves  aa  a  part  of  the 
equipment  of  linemen.  The  foremen  were  fa- 
miliar with  the  rule.  The  foreman  In  imme- 
diate charge  of  the  work  in  which  the  deceased 
lost  bis  life  was  familiar  with  the  rule.  He  bad 
instructed  the  use  of  the  gloves  oa  this  sort  of 
work  not  more  than  two  hours  before  the  de- 
ceased lost  bis  life  by  reason  of  not  iisinif  them. 
It  was  the  duty  of  the  foreman  to  give  this  or- 
der. It  was  the  duty  of  the  deceased  tu  obey  it. 
It  was  a  deliberate  breach  of  his  duty  to  dis- 
obey it.  The  rule  was  made  and  the  equipment 
was  supplied  to  safeguard  workmen  agiiiost  un- 
foreseen and  hidden  dangers  such  as  caused  the 
death  of  the  employ^  here.  Other  precautions 
could  be  taken,  and,  under  the  evidence,  would 
be  taken,  against  obvious  dangers. 

"The  deceased  was  a  lineman  of  seasoned  ex- 

Eerlence.  The  risks  of  his  employment  were 
nown  to  bim.  He  was  not  only  recently  ad- 
vised of,  but  was  perfectly  familiar  with,  the 
necessity  of  taking  the  prescribed  prccaation  by 
using  the  gloves  In  the  woric  in  wldch  he  lo^ 
his  Ufew  3%  my  mind  bis  misconduct  manifested 


Digitized  by  Google 


40  140  PAOIBIO 

a  wanton  Indifference  and  a  willful  dlsr^ard  of 
all  caution  and  precaution." 

TTiere  Is  little  to  add  to  these  expressions, 
based,  as  tbey  are,  upon  evidence  which  Is 
undisputed.  The  term  "willful  misconduct" 
is  found  In  earlier  statutes  on  the  same  sub- 
ject In  some  of  the  enactments,  as  In  Bng- 
tand,  the  phrase  used  ia  "serious  and  willful 
misconduct"  Willful  misconduct  means 
something  more  than  negligence.  It  does  not 
include  every  violation  or  disregard  of  a  rule. 
Casey  v.  Humphries,  [1913]  6  B.  W.  a  C.  520. 
But  It  cannot  be  doubted  that  a  workman 
who  violates  a  reasonable  rule  made  for  his 
own  protection  from  serious  bodily  Injury  or 
death  la  gull^  of  misconduct,  and  that,  where 
the  workman  deliberately  violates  the  rule, 
with  knowledge  of  its  existence  and  of  the 
dangers  accompanying  Its  violation,  he  is 
guilty  of  willful  misconduct  Brooker  v. 
Warner,  23  L.  T.  B.  201.  We  shall  not  under- 
take to  review  the  numerous  oases  dted  by 
the  respective  parties.  Each  turns  upon  its 
own  peculiar  facts,  and  little  would  be  gained 
by  a  recital  of  circumstances  under  which  It 
may  have  been  held  that  willful  misconduct 
was,  or  was  not,  shown  as  matter  of  law.  In 
this  case  we  are  satisfied  that  there  was  no 
substantial  evidence  whl<^,  by  Itself,  or  with 
the  aid  of  fair  Inference,  supports  the  finding 
of  the  commission.  The  grave  character  of 
Mayfield's  act  in  violating  the  rule  la  appar- 
ent from  the  nature  of  the  consequences 
which  would  be  likely  to  foUcw,  and  In  this 
case  did  follow,  its  violation.  That  Mayfleld 
intentionally  violated  the  rule  Is  the  only  con- 
clusion that  can  reasonably  be  drawn  from 
the  evidence.  He  knew  the  rule,  he  had  very 
recently  been  reminded  of  it,  he  knew  the 
danger  €t  cutting  "hot"  wires  without  rubber 
gloves,  and  be  knew  (and  announced)  that 
be  was  about  to  cut  the  wiree.  The  only  ra- 
tional Interpretation  of  the  evidence  is  that 
h«  preferred  to  wojrk  without  the  gloves  be- 
cause (as  appears  in  tiie  testimony)  their  use 
is  somewhat  iDcoxLvenient  Bat  be  did  this 
with  full  appreciation  at  what  U  InTolyed. 

niere  la  no  foundation  In  the  evidence  for 
the  snggesttrai  that  the  company  had  virtual- 
ly abrogated  the  rule  by  falling  to  enforce  it 
It  la  true  that  no  lineman  was  dladiarged 
for  failing  to  wear  ^oves,  but  the  testimony 
already  outlined  shows  that  the  foremen  In- 
sisted  upon  compliance  when  they  observed 
that  the  rule  was  disregarded.  Hie  fact  that 
the  telephone  gay  wire  came  in  contact  with 
che  pole  is  of  no  consequence.  The  very  pur- 
pose of  the  rule  was  to  protect  against  un- 
foreseen dangers  arising  from  unobserved  or 
unobservable  contacts  and  connections.  The 
use  of  rubber  gloves  on  hot  wire  work,  was  re- 
quired, even  though  no  danger  was  apparent 
What  Mayfleld  did  was  to  take  the  chance  of 
violating  the  rule.  The  chance  having  turned 
out  unfavotably,  it  cannot  be  said  that  he 
was  not  guUty  of  willful  misconduct  because, 
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under  different  conditiMU^  he  might  have  es* 
caped  injury. 
The  award  under  review  la  annulled. 

We  concur:  SHAW,  3.;  L0RI6AN,  J.; 
HENSHAW,  3. 

MBLYIN,  3.  I  concur,  and  I  agna  In  ev- 
erything in  the  above  opinion  the  more  readily 
because  I  believe  Qiat  It  is  In  perfect  harmony 
with  the  oplnlcoi  written  by  me  (but  not  adopt- 
ed In  Its  entirety  by  the  majority  of  this  court) 
in  Del  Mar  Water,  Light  &  Power  Co.  v.  Bshle- 
man,  ]  67  CaL  069, 140  Pac.  691, 918.  I  emleav- 
ored  In  that  opinion  to  express  a  b^ef  that 
the  findings  of  the  Railroad  Commission  upon 
the  facts  underlying  Its  own  jurisdiction  are 
subject  to  review  when  there  la  no  real  conflict 
ot  evidence;  yet  the  majority  (tf  the  court 
held  that  we  might  not  questiim  the  finding 
(without  which  admittedly  the  commission 
could  not  act)  that  the  petitioner  was  a  pub- 
lic utility,  baaed  merely  upon  erldoice  whldi, 
as  I  endeavored  to  show,  was  In  no  real  con- 
flict with  the  uncontradicted  fact  that  the 
Del  Mar  (Company  was  only  the  incorporated 
agent  of  a  land  company  for  mana^ng  Ita 
water  departmenL  In  the  piewnt  case  that 
same  measure  la  applied  to  the  flndinga  of  the 
Industrial  Accident  Commission.  X  b^eve 
that  there  was  no  real  conflict  of  evidence  in 
the  Del  Mar  Cejoe,  and  tiiat  there  Is  none  in 
this.  In  the  case  at  bar  I  believe  that  an  ex- 
cess of  Jurisdiction  by  the  commission  was 
shown,  just  as  I  was  convinced  that  the  Bail- 
road  Commlssloii  exceeded  Ita  Jnriadiction  In 
the  Del  Mar  proceeding. 

ANQ'ELJAym,  C.  J.  I  concur  In  the  vlewa 
ezpr^sed  in  the  opinion  of  Mr.  Justly 
SLOSS,  except  that  portion  tbereof  holding 
that  the  conclusion  of  the  Industrial  Accident 
OommlsEdon  that  the  death  of  the  emplt^fi, 
Mayfleld,  was  not  caused  by  his  own  "willful 
misconduct"  is  without  suflicient  legal  sup- 
port in  the  record.  It  Is  admitted  that  the  term 
"willful  misconduct"  means  Bomething  differ- 
ent from  and  more  than  n^ligence,  however 
gross.  Tbe  term  "serious  and  willful  mlacc»i> 
duct"  has  been  described  by  the  Supreme 
Court  of  Massachusetts  In  Be  Bums,  218  Mass. 
8,  106  N.  E.  601.  as  being  something  "much 
more  than  mere  negligence,  or  ev^  gross  or 
culpable  negligence,"  and  as  involving  "con- 
duct of  a  quasi  criminal  nature,  the  Intention- 
al doing  of  sonietbiug  either  with  the  knowl- 
edge that  it  is  likely  to  result  in  serious  Inju- 
ry, or  with  a  wanton  and  reckless  dlsr^iard 
of  its  probable  consequences."  It  may  be  true 
that  the  evidence  In  this  case  was  of  such  a 
nature  as  to  show  that  the  deceased  was  guilty 
of  contributory  negligence,  and  it  may  also  be 
true  that  a  finding  by  the  Industrial  Commis- 
sion that  he  was  guilty  of  willful  misconduct 
would  have  had  sufficient  legal  support  In  the 
evidence.  But  I  do  not  think  that  the  evidence 
was  such  as  to  warrant  us  in  holding  that 
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there  waa  not  suffldent  sovport  therein  for 
the  contrary  finding  that  was  in  fact  made ; 
in  other  words,  I  do  not  think  that  we  should 
hold  that  anch  evidence  comi>els  the  concln- 
aion,  as  matter,  of  law.  that  the  death  of  de- 
ceased was  caused  by  his  own  "willful  mis- 
conduct," I  therefore  dissent  from  the  Judg- 
■lent  annulling  the  award  made  hy  the  In- 
dustrial Commission. 


SPALDING  CO.  r.  ROBEBTS,  State  Treas- 
urer.   (Sac.  2X48.) 

(Smnuna  Conrt  of  OaUforuia.   May  12, 1916^ 

1.  Barks  and  BAjntnra  «=»S10---Tbu8t  Oom- 

PAitnES—RiouuTioH  — Deposit  ow  Bonds 

AS  SacuaiTT. 

St.  1891,  p.  490.  I  1,  proTid«8  tbat  corpo- 
ntlons  autliorbed  to  act  as  executor,  trustee, 
•te.,  oiajr  be  appointed  to  lo  act  Sections  2, 
8,  and  4  autbonzed  tbe  courts  to  require  trust 
moneys  to  be  deposited  with  such  corporations. 
Section  7,  as  ameoded  by  St.  1807,  p.  424,  pn> 
▼idea  that  such  a  onvoration,  before  accepting 
aaj  such  appointment  or  trust,  shall  deposit 
bonds  with  toe  state  treasurer  for  the  beneot  of 
its  creditors.  Section  11  provides  that  such  a 
corporation  cannot  accept  any  trust  or  deposit 
without  procuring  a  certificate  of  authority  from 
the  bank  commissionerB.  Section  10  provides 
that,  when  it  desires  to  cease  doing  such  busi- 
ncas,  it  shall  obtain  a  discharge  of  all  Its  obU- 
gstions,  and  tbat  thereupon  its  certificate  of  au- 
thority may  be  revoked  and  the  bonds  returned. 
These  provisions  were  substantially  re-enacted 
as  part  of  the  Baolc  Act  (St.  IPOO,  p.  87). 
Plsintifl'a  articles  of  lacorporatlon  autnorized 
it  to  act  as  trustee,  etc.,  to  do  a  general  com- 
mercial bank  and  trust  basiness.  One  of  Its 
two  principal  stockholders  conveyed  property  to 
it  in  trust,  and  it  was  administering  moch  trust, 
but  had  not  accepted  any  other  trust  or  carried 
on  the  basiness  tn  recelvii^  deposits  and  did  not 
Intend  to  do  so.  Its  certificate  of  authority  to 
do  bnainees  was  unrevoked,  and  it  did  not  in- 
tend to  proceed  under  section  19.  Held  that, 
eren  diuegardlog  the  trust  which  it  was  ad- 
minlstertng.  It  wss  not  entitled  to  the  return 
of  the  bonds  deposited  by  it,  as  it  was  empow- 
ered to  do  the  business  to  secure  which  the 
bonds  were  deposited,  and  the  law  intended 
Chat  the  bonds  should  remain  on  deposit  until 
an  trusts  secured  were  determined  and  all  de- 
posits paid,  and  tiie  corporation's  powers  to 
take  other  trusts  or  deposits  were  extinguished. 

(Gd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  I  1210;  Dec.  Dig.  «s» 
810.] 

2.  Banks  and  BAHKiRa  ^ssSlO-Tavar  Goic- 

PANIBB  —  BzanZiATION  —  DSFOSIT  BONDS 

AS  SecuaTTT. 

Assuming  tbat  the  Bank  Act  Is  unconstitu- 
tional in  so  far  as  it  attempts  to  regulate  the 
business  of  accepting  trusts  and  acting  in  a 
Bduciary  capacity  under  the  orders  of  a  court, 
this  did  not  entitle  plaintifE  to  the  return  of  the 
bonds;  It  still  being  liable  for  the  administra- 
tion of  the  trust  created  by  the  stockholder  and 
accepted  by  it  prior  to  the  date  whoi  the  Bank 
Act  took  effecL 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |  121B;  Dec  Dig.  4cs» 
810.] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County ;  Peter  J.  Shields,  Jodga 

Action  by  the  Spalding  Company  against 
M.  D.  Roberts,  State  Treasurer.    From  a 


judgment  for  plaintiff  and  an  order  doiylnc 
a  new  trial,  defendant  appeals.  Reyersed. 

n.  S.  Webb,  Atty.  Gen.,  EX  B.  Power,  Asst. 
Atty.  Gen.,  and  J.  Charles  Jones,  Deputy 
Atty.  Gen.,  for  appellant.  Chase,  Overton  & 
I^man,  of  Los  Angeles,  and  George  A  Hins- 
dale, of  Sacramento,  for  respondent 

SHAW,  J.  Wrom  the  Judgment  and  from 
tlte  order  denying  a  new  trial,  the  defendant 
appeals. 

The  object  of  the  action  is  to  procure  a 
Judgment  directing  the  state  treasurer  to 
return  to  the  plaintiff  certain  bonds  amount- 
ing to  yiOO.lOS,  face  value,  theretofore  de- 
posited with  blm  by  the  plaintiff  to  comnly 
with  the  proylslons  of  the  act  of  April  6, 
1801. 

[1]  Tbe  plaintiff  corporation  was  organized 
on  March  9,  190&  Its  articles  of  Incorpora  • 
tlon  empowered  It  to  "buy,  sell,  manage,  con- 
trol, and  dispose  oT*  almost  every  kind  4^ 
property  and,  q>eclflcally,  amoog  other 
things: 

"(4)  To  act  as  trustee,  gaardlan,  eiecutor, 
administrator,  asrignee,  receiver,  and  in  any 
fiduciary  capacity;*^  and  "(5)  to  do  a  general 
commercial  bank  and  trust  business,  and  to  ae- 
cept  and  execute  trusts  of  all  kinds." 

Its  capital  stock  is  $250,000,  divided  Into 
2,500  shares,  all  of  which,  except  two,  were 
subscribed  by  Z.  S.  Spalding  and  Bufus  P. 
Spalding,  and  which,  so  far  as  appears,  are 
still  held  by  them. 

The  act  of  1801  (Stats.  1801,  p.  490)  provid- 
ed that  any  corporation  which  was  authoriz- 
ed by  Its  articles  to  act  as  executor,  adminls* 
trator,  guardian  of  estates,  assignee,  receiver, 
depositary,  ot  trustee,  and  having  a  paid-up 
capital  stock  of  $250,000,  may  be  appointed 
to  act  in  any  of  said  specified  capacities,  in 
\ike  manner  as  indWiduals  (section  1).  It 
also  provided  that  the  courts  could  by  ovAet 
require  that  trust  moneys,  held  by  any  officer 
or  trustee  under  Its  Jurisdiction,  be  deposited 
with  such  corporation  (sections  2,  3,  4),  and 
that  such  corporations  should  not  be  requir- 
ed to  give  any  special  bond  to  secure  the 
performance  of  such  trusts  (section  6),  but 
that  "each  corporation,  before  accepting  any 
such  appointment  or  trust,  shall  deposit  with 
the  treasurer  of  state,  for  the  benefit  of  the 
creditors  of  said  corporation,"  $100,000  In 
bonds  of  spcdfled  descriptions,  or  real  estate 
mortgages,  such  bonds  and  mortgages  "to  be 
subject  to  sale  and  transfer,  and  to  tbe  dis< 
posal  of  the  proceeds  by  said  treasurer,  only 
on  the  order  of  a  court  of  competent  Jurisdic- 
tion, and  as  hereinafter  provided."  Section 
7.  as  amended  in  1807.  (Stats.  1897,  p.  424). 
The  phrase  "and  as  hereinafter  proylded" 
seems  to  have  no  application,  for  tbe  statute 
does  not  provide  a  special  proceeding  in 
court  to  determine  as  to  the  sale,  transfer, 
or  dl90sal  of  the  bonds  or  proceeds  thereof. 

Section  11  provided  that  such  corporation 
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could  not  accept  any  trust  or  deposit,  with- 
out first  procuring  from  the  bank  commlB- 
sloners  a  certificate  of  authority  to  do  so. 
On  April  17,  1908,  the  plaintlCT,  In  order  to 
comply  with  such  statute,  deposited  with 
the  state  treasurer  the  bonds  In  controversy, 
and  thereupon  the  bank  commissioners  Issued 
to  said  corporation  the  certificate  aa  provided 
in  the  act,  authorizing  It  to  accept  trusts  and 
receive  deposits  of  trust  funds.  This  certif- 
icate has  not  been  revoked,  canceled,  or  set 
aside.  Immediately  thereafter,  under  the 
authority  thus  given  to  it,  the  plaintUC  ac- 
cepted from  2<.  S.  Spalding  a  deed  bearing 
date  March  S,  1909,  and  In  November,  1009, 
upon  the  same  anthcnity,  It  accepted  another 
deed  from  said  Spalding,  bearing  date  Octo- 
ber 6,  1909.  niese  deeda  conveyed  to  the 
plalntifl  a  large  amount  of  real  and  personal 
property  of  great  value,  to  be  hdd  by  plaintiff 
upon  certain  trusts  therein  elaborately  set 
forth.  It  ever  since  has  been  and  is  now 
executing  and  administering  said  trusts  and 
intends  to  continue  to  do  so.  It  has  not 
accepted  or  received,  and  does  not  bold,  any 
other  property  in  trust,  nor  has  It  ever  sought 
to  do  so,  or  to  act  In  any  other  fiduciary 
capacity  than  as  stated.  It  has  never  actual- 
ly carried  on  the  banking  business  or  the 
business  of  receiving  deposits.  It  has  not 
endeavored  to  do  so  and  does  not  intend  to 
do  so,  nor  to  do  any  business  other  than  that 
of  administering  the  said  Spalding  trusts. 

By  the  Bank  Act  (Stats.  1909,  p.  87),  which 
took  effect  July  1, 1900,  the  provisions  of  the 
act  of  1891  were  substantially  re-enacted  as 
article  4,  S§  90-106,  of  the  Banking  Act  It 
also  created  the  office  of  superintendent  of 
banks  and  Invested  him  with  the  powers  and 
duties  formerly  exercised  by  the  bank  com- 
missioners under  the  act  of  1891.  It  repeals 
all  acts  In  conflict  with  Its  provisions.  It 
provides  that  the  powers  and  duties  imposed 
upon  any  corporation  existing  and  doing  busi- 
ness, and  embraced  within  the  provisions  of 
the  act,  are  enlarged  or  modified,  as  may  be 
required,  to  conform  to  the  provisions  of  the 
act,  uotwltbstandlng  anything  to  the  contrary 
in  their  respective  articles  of  Incorporation. 
Section  145.  It  places  corporations  of  the 
character  of  the  plaintiff  under  the  supervi- 
sion of  the  8ui>erintendent  of  banks.  In 
January,  1911,  the  superintendent  of  banks, 
upon  examining  Into  the  affairs  of  the  plain- 
tiff, informed  the  plaintiff  that  its  business 
was  not  within  the  scope  of  his  powers  or  du- 
ties, and  thereupon  said  officer  refused  to  ex- 
ercise Jurisdiction  over  It  and  still  refuses  so 
to  da  Upon  such  refusal,  the  plaintiff,  con- 
ceiving that  It  was  no  longer  a  trust  company 
doing  business  under  the  act  of  1891,  or  the 
Bank  Act  of  1909,  demanded  of  the  state 
treasurer  the  return  of  said  bonds,  which 
being  refused,  it  began  this  action. 

The  theory  of  the  plaintiff  is  tba^  as  It  has 
accepted  and  Is  administering  no  trusts  other 
than  the  said  Spalding  trusts  and  has  not 


sought  and  Is  not  seeing  any  othw  tmsts 
and  does  not  Intend  to  do  so,  and  has  not 
engaged  in  the  banking  business  or  rec^ved 
deposits  of  money,  it  becomes  Ipso  facto  a 
private  corporation,  not  subject  to  the  Bank 
Act,  nor  to  the  act  of  1891,  nor  to  tbe  super- 
vision of  the  superintendent  of  banks,  and 
therefore  that  it  Is  entitled  to  withdraw  said 
bonds  into  Its  own  custody  and  control,  on 
demand.  This  also  api>ears  to  be  tbe  theory 
of  the  superintendent  of  banks,  and  upon 
this  theory  the  court  below  made  Its  Judg- 
ment directing  the  return  of  the  bonds. 

We  cannot  agree  with  this  theory  of  the 
case.  Ttie  plaintiff,  by  Inccnrporatlng  aa 
above  stated,  brought  itself  witbln  the  scope 
of  tbe  act  ot  1891  and  the  subsequently 
acted  Bank  Act  In  this  manner  it  became 
empowered  to  carry  on  the  business  of  acting 
as  trustee  In  any  at  the  capadHes  moitlODed 
In  the  act,  Including,  among  others,  that  of  a 
depositary  <tf  m<Hi^.  It  la,  in  ciharactw, 
a  quasi  pahUe  corporation,  subject  to  regu- 
lation by  tbe  state.  It  ever  since  has  been, 
and  now  Is,  empowered  to  accept  such  trusts 
and  to  receive  DHmeys  on  dqtodt.  It  has 
done  nothing  to  divest  Itself  of  any  of  ita 
powers.  It  has  not  cbanged  Its  articles  of 
Incorporation  by  elimlnoting  the  powers  to  do 
business  as  a  bank,  trust  company,  or  de- 
posltary  of  moneys.  Section  19  of  the  act  of 
1891,  and  section  102  of  the  Bank  Act,  pro- 
vide that  any  such  corporation  which  de- 
sires to  cease  doing  such  business  shall  first 
obtain  a  release  and  discharge  of  all  of  its 
obligations  and  trusts,  and  thereupon  its 
certificate  of  authority  may  be  revoked,  and 
in  that  event  the  bonds  so  deposited  shall  be 
returned  to  the  corporation  by  the  secretary 
of  state.  The  plaintiff  has  not  complied  with 
this  provision,  and  It  has  not  proposed  to  do 
so.  It  desires  to  continue  In  the  administra- 
tion of  the  Spalding  trusta  Therefore,  if  we 
assume  that  the  Spalding  trusts  may  be  dis- 
regarded upon  the  theory  that  the  creator 
and  beneficiaries  thereof  are  consenting  to 
the  withdrawal  of  the  bonds,  which,  however, 
does  not  appear,  the  plaintiff  would  be  pre- 
cisely in  the  situation  In  which  it  was  im- 
mediately after  it  had  deposited  the  bonds 
and  rec^ved  Ito  certificate  of  authority  from 
the  bank  commissioners.  It  Is  now,  as  It  was 
then,  fully  empowered  to  do  the  business  for 
the  security  of  which  the  bonds  were  deposit- 
ed, although,  np<m  the  theory  stated.  It  has 
not  yet  begun  such  business.  It  may,  how- 
ever, engage  therein  at  any  moment  The 
bonds  deposited  were  required  as  a  condi- 
tion precedent  to  the  grant  of  authority  to 
receive  deposits  and  accept  trusts,  not  to 
secure  past  deposits  or  trusts,  but  to  secure 
those  c<»templated  In  the  future  so  long  as 
the  plaintiff  continues  to  be  lawfully  au- 
thorized to  receive  or  accept  them.  The  law- 
Intends  that  Uie  bonds  shall  remain  on  de- 
posit nnUI  the  tmsto  which  th^  secure  are 
lawfully  determined  and  the  depoaito  paid, 
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and  tlioeafter  anUl  the  pUintUTi  powers  to 
take  other  tnuts  or  deposUs  are  reUnaulBbed 
and  eitlngulabed.  Its  Intention  not  to  do 
fottue  buslneaB  ot  tbat  <diuacter  la  not  Bof- 
fldoit,  for  Its  Intention  may  be  changed.  Its 
powers  must  cease  before  tbe  treasnrer  would 
be  required  to  return  tbe  bonda. 

[2]  Tbe  idalntUE  contenda  tbat  tbe  Bank 
Act  Is  nnconatltutional)  in  so  lar  as  It  at* 
tenwtt  to  regulate  tbe  business  ot  aceevtlng 
tmsts  and  actinc  In  a  fldadary  capacity  un- 
der the  orders  ot  a  oonrt.  We  deem  it  vn- 
necesaary  to  determine  this  qnestloa  Asaram- 
ing,  tor  the  paxpoeem  ot  tbla  decision  only, 
that  the  bank  act  is  inopmtlTe  for  that 
reaaon  and  to  that  extent*  the  plalntifl  would 
stiU  be  liable  for  the  admlniatratloa  of  the 
Spalding  trusts  accepted  by  It  piior  to  July 
1, 1900.  when  tbe  Bank  Act  took  effect.  The 
bonds  baring  been  deposited  as  security,  and 
the  trusts  having  been  accepted.  In  con- 
tunplatlon  of  tbe  law.  on  the  faith  of  such 
aeearlty,  the  bonds  must  remain  on  deposit  as 
tbe  law  requires  until  tbe  liability  which  they 
secure  lias  In  some  manner  become  released 
or  terminated. 

Vor  these  reasons  we  condude  tbat  the 
court  below  erred  In  its  conclusion  that  the 
bonds  should  be  returned  to  plalntifl  and 
io  giving  judgment  accordingly. 

The  Judgment  and  order  are  reversed. 

We  concur:  Sr/)SS,  T.;  MELVIN,  J.; 
LOBIGAN.  J.l  HENSHAW,  J. 


In  re  ABiBBOSB.  <8ae.  2236J 
(Sapreme  Court  of  California.    Hay  11,  1916:) 

1.  Uabbiaob  <S=>19— Validitt— NECESsnr  or 
Consent  or  Pabents  ob  Gttabdian. 

Under  Civ.  Code,  S  66,  the  marriage  of  a 
female  minor  over  the  age  of  15  years,  to  which 
Bbe  consented,  and  which  was  duly  solemnized 
was  valid,  though  not  consented  to  by  her  guard- 
ian or  parents,  and  such  marriage  with  the  con- 
sent tit  net  guar^n  pending  an  appeal  from  the 
order  appointing  Mm  was  valid,  even  though  he 
had  no  authority  to  give  such  consent,  as  it  is 
only  when  a  marrii^  is  contracted  by  a  minor 
onder  tbe  age  of  consent  that  the  consent  of  the 
parents  or  guardian  is  essential  to  Ita  validity.- 
[Ed.  Note, — For  other  cases,  see  Marriage, 
Cent.  Dig.     10,  11 ;  Dec.  Dig.  «=>19.] 

2.  Appeal  and  Ebhob  «=»781— Dibmibsal  ot 
Appeai. — Lack  of  Actual  Conisovekst. 

Under  Civ.  Code,  8  204,  providing  that  the 
aatfaority  of  a  parent  ceases  upon  the  marriage 
of  the  dilld,  and  Code  Civ.  Proc.  1  1760a,  pro- 
viding that  tbe  power  of  a  guardian  over  the 
person  of  the  ward  is  superseded  by  the  waid's 
marriage,  where,  pending  an  appeal  by  the  par- 
ents of  a  minor  from  an  order  appointing  a 
rnardian  of  her  person,  she  contracted  a  valid 
marriftge,  the  appieal  will  be  dismissed  as  to  her 
marriage,  as  involving  only  a  moot  controversy. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  63-80,  3122;  Dec.  Dig. 
«=>f81.3 

3.  Appeal  and  Gbbob  ®=»781— Disuissal  or 
Appeal— Lack  of  Actdal  Contbovebbt. 

Tbat  tbe  order  appointing  ttie  guardian  ap- 
pointed him  as  guardian  of  both  the  person  and 


estate  of  the  minor  did  not  prevent  tiie  dismiBsal 
of  the  appeal,  where,  in  fact,  she  had  no  estate, 
there  was  no  que'Ation  of  guardiaoBblp  of  her 
estate  Involved,  and  the  order  -  appointing  a 
gnardlan  of  ber  estate  was  obvionsly  an  inad- 
vertence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  63-80,  3122 ;  Dec.  Dig.  «=> 
781.] 

In  Bank.  Ajweal  from  Superior  Court. 
Butte  Cotmty;  H.  H.  Alberg.  Judge. 

In  tbe  matter  of  tbe  guardianship  of  An- 
gelina Ambrose,  a  minor.  From  an  order  ap- 
pointing a  guardian,  the  miner's  parents  ap- 
peaL   Appeal  dlsmtssed. 

Martin  I.  Welsh  and  C.  E.  McLaughllD, 
both  of  Sacramento,  for  appeUauta.  Guy  U. 
Kennedy,  of  Chlco,  tor  respondent 

LORIOAN,  J.  This  Is  an  appeal  from  an 
order  appointing  a  guardian  of  the  person 
and  estate  of  said  minor. 

The  petition  for  letters  of  guardianship 
was  filed  by  C.  S.  Cline,  respondent,  and  pro- 
bation officer  of  the  county  of  Butte.  The 
minor,  who  was  of  the  age  of  14  years,  filed 
also  her  request  consenting  to  hia  appoint- 
ment. The  appointment  of  the  petitioner  as 
guardian  of  the  person  of  tbe  minor  was 
sought  for  the  avowed  pnrpose,  as  stated  in 
the  petition,  that  the  guardian  might  give 
his  consent  to  the  marriage  of  said  minor 
with  one  Joseph  Freitas,  who,  under  promise 
to  marry  the  minor  when  she  attained  the  age 
of  consent,  bad  been  sexually  Intimate  with 
her,  as  a  result  of  which  she  was  expected 
soon  to  become  a  mother.  The  parents  of  the 
minor  opposed  the  appointment  of  a  guardian. 
On  the  hearing  in  the  court  below  It  appeared 
that  Freitas  and  tbe  father  of  the  girl  were 
engaged  togetlier  In  the  dairy  business,  and 
that  while  living  on  the  ranch  with  her  fami- 
ly the  relations  between  himself  and  the  girl 
commenced.  When  her  condition  of  preg- 
nancy was  well  advanced,  Freitas  confessed 
to  the  parents  his  relatltms  with  their  daugh- 
ter and  her  condition,  and  asked  their  con- 
sent to  her  marriage  with  him.  This  was 
refused,  and,  naturally  angered  and  incensed 
at  the  conduct  of  Freitas  towards  his  daugh- 
ter, the  father  Immediately  filed  a  complaint 
before  a  Justice  of  the  pea^ce  charging  him 
with  the  crime  of  rape.  Apart  from  his  con- 
duct with  the  girl,  which  was  most  reprehen- 
sible, and  which  undoubtedly,  on  account  of 
her  being  untler  the  age  of  16  years,  subject- 
ed him  to  prosecution  for  the  crime  of  rape, 
Freitas  was  shown  on  the  hearing  to  be  a 
man  of  good  character  and  reputation,  honest 
and  Industrious,  and  possessed  of  some  con- 
siderable means,  and  both  he  and  the  girl  ex- 
pressed an  affection  for  each  other  and  a  ae- 
dre  to  be  married.  The  parents  of  the  girl 
were  strongly  opposed  to  her  marriage,  enter- 
taining and  declaring  against  Freitas  a  nat- 
ural and  Justifiable  aversion  on  account  of 
his  conduct  towards  their  daughter.   It  ap- 
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peared  without  qnMUon  thftt  the  parents  en- 
tertained a  de«p  affection  and  lore  tox  Qielr 
daughter,  wwe  perfectly  competrat  financial- 
ly and  otherwise  to  take  care  of  her  and  her 
<Aiild  in  her  misfortune,  and  desired  to  retain 
their  paternal  custody  and  cwtrol  OTer  her 
for  the  pu^oae  of  doing  so,  and  preferring 
that  an  Ulegittmate  child  be  bom  to  their 
daughtw  rather  than  that  she  should  marry 
Freltas.  Notwithstanding  ttiis  oppotftloD  of 
the  parents,  the  court  was  of  the  opinion  that, 
under  all  the  drcomstanoes  disclosed  by  the 
eridoice,  it  would  be  for  the  best  intere^  of 
the  minor  in  respect  to  her  temporal,  mental, 
and  mozftl  wdfare  that  the  said  C.  S.  Cllne  be 
appMnted  lier  guardian,  and  accwdingly  so 
ordered.  The  order  of  the  court,  of  course, 
said  nothing  wiUi  respect  to  the  guardian 
conaeutlng  to  the  marriage  of  his  ward,  al- 
though the  obvious  purpose  of  having  him  ap- 
ptrinted  guardian  was  that  he  might  do  so. 
From  this  order  the  parents  appeal,  insisting 
that  there  was  no  evidence  whatever  in  the 
case  to  authorize  the  court  in  deriving  them 
of  their  natural  rights  as  parents  to  the  con- 
trol and  custody  of  their  child;  nettling  to 
show  that  they  were  unQtted  or  unqualified  to 
exerdsB  sudi  rights ;  and  that  hence  the  <«-- 
der  depriving  them  of  au<di  control  and  cua- 
tpdy  was  unwarranted. 

[1]  We  have  made  only  this  brief  state- 
ment of  the  matters  presented  In  the  record 
on  this  appeal,  because,  in  the  light  of  events 
that  have  happened  since  the  appeal  was 
taken  and  called  to  our  attention  on  the  day 
of  Its  hearing  before  us,  It  clearly  appears 
that  no  practical  purpose  can  he  attained  by 
a  disposition  of  the  appeal  up<m  Its  merits. 
On  that  day  there  was  presented  and  filed  In 
this  court  a  certificate  of  marriage  showing 
that  after  the  appointment  and  qualification 
of  the  guardian  of  the  minor,  and  after  this 
appeal  had  been  taken,  such  guardian  had 
filed  with  the  county  clerk  of  Butte  county  his 
consent  as  guardian  to  the  marriage  of  his 
ward  with  Freitas;  that  a  license  was  ac- 
cordingly Issued;  and  that  they  were  mar- 
ried. Whether  the  guardian,  pending  this 
appeal,  could  give  consent  to  the  marriage 
of  his  ward  or  not,  Is  Immaterial  for  consid- 
eration, though  It  is  claimed  by  respondent 
that,  under  section  966  of  the  Code  of  CivU 
Procedure,  the  validity  of  bis  action  In  that 
respect  cannot  be  questioned.  As  the  minor 
was  over  the  age  of  16  years,  she  was  capable 
of  consenting  to  and  consummating  marriage 
(Civ.  Code,  S  56),  and,  having  consented  there- 
to, and  her  marriage  having  been  duly  sol- 
emnized, It  was  valid  whether  It  was  consent- 
ed to  by  her  guardian  or  parents  or  not.  It 
Is  only  when  marriage  is  contracted  by  a 
minor  who  Is  incapable  of  consenting  to  mar- 
riage by  reason  of  being  under  the  age  of 
consent,  as  provided  In  section  06,  supra,  that 
the  consent  of  parents  or  guardian  Is  essen- 
tial to  Its  validity,  and  which  renders  a  mar- 
riage solemnized  without  it  subject  to  annul- 
ment by  the  incapacitated  minor  or  at  the  in- 


stance  of  the  parmtB  or  guardian  of  tue  minor 
if  an  action  for  that  purpose  la  brought  wltA- 
In  a  certain  time.  Here,  bowever,  as  the 
minor  was  of  the  age  of  consent,  and  her 
marriage  solemnised,  it  was  a  valid  marriage 
without  thtf  consent  <tf  parents  or  guardian, 
and,  even  If  the  order  here  appealed  from 
were  reversed,  it  would  still  remain  valid  and 
invulnerable  to  any  attack  which  She  or  her 
parents  might  sec^  to  make  against  It  m 
account  of  the  fact  that  the  consent  of  the 
latter  had  not  been  obtained. 

[>]  The  minor  having  therefore  contracted 
a  valid  marriage  pending  this  appeal,  it  is 
quite  obvious  trcm  the  legal  results  whUb 
follow  from  her  present  marital  status  Hmt 
the  question  between  the  parties  to  this  con- 
troversy as  to  who  Is  entitled  to  the  care  and 
custody  of  her  person  has  become  of  no  prac- 
tical consequence,  and  that  that  matter  has 
been  eliminated  from  the  domain  of  contro- 
versy in  any  court  Through  her  marriage 
the  parental  authority  of  her  parents  or  their 
right  to  her  control  and  custody  as  their 
minor  child  ceased.  Civ.  Code,  f  204.  liike- 
wise  the  power  of  the  guardian  respondent 
over  her  was  superseded  by  her  marriage. 
Code  Civ.  Proc.  S  1760a.  Her  marriage 
emancipated  her  from  all  [>areDtal  control 
which  might  otherwise  be  exercised  by  rea- 
son of  her  minority,  and  placed  her  equally 
beyond  further  control  of  the  court  over  her 
person  In  any  guardianship  proceeding  based 
upon  such  minority.  Under  these  circum- 
stances the  solutlm  of  the  question  whether 
the  superior  court  acted  correctly  or  not  in 
app(Hnting  a  guardian  would  be  now  of  no 
practical  advantage  or  benefit  to  either  par- 
ty. The  controversy  over  that  matter,  which 
Is  the  only  point  Involved  In  this  appeal,  prac- 
tically ended  with  the  marriage  of  the  minor. 
This  being  the  situation,  this  court  is  not 
called  upon  to  pass  Judgment  on  a  question 
which,  when  given,  can  have  no  practical  ef- 
fect, where  a  controversy  existing  at  the  time 
the  appeal  was  taken  has  by  reason  of  mat- 
ters subsequently  transpiring  ceased  to  exist. 
When  tills  apijears,  the  proper  course  Is  to 
dismiss  the  anieal,  and,  as  it  appears  so 
here,  that  is  the  order  to  be  mtered. 

[3]  We  are  not  unmindful  of  the  tect  that 
the  order  ai^eal^  from  not  only  appointed 
the  respondent  guardian  ut  the  person  of  the 
minor  but  also  of  her  estate,  but  we  do  not 
think  this  should  affect  the  disposition  we 
think  proper  to  make  of  this  matter.  It  was 
obvlouriy  an  ovendght  on  the  part  of  the 
court  In  having  its  order  embrace  also  the 
guardianship  of  the  estate  of  tbe  minor. 
There  was  no  question  of  guardianship  at  her 
estate  Involved  In  the  proceeding.  As  we 
have  said,  the  petition  In  its  direct  recitals 
shows  that  the  guardianship  of  Uie  person 
was  all  that  was  sought.  It  was  alleged  in 
the  petition  specifically  that  the  minor  had 
no  estate,  and  the  court  expressly  found  lo 
the  order  of  appointment  the  truth  of  this 
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allegaticm,  and  tbat  tbe  minor  had  no  estate 
wbatever.  The  order  appointing  the  resfrand- 
ent  guardian  of  tiio  estate  was  obviously  an 
Inadvertence. 

For  the  reasons  given,  we  are  of  the  opin- 
ion that  this  appeal  should  be  dismissed; 
and  it  is  so  ordered. 

We  concur:  ANGBLLOTTI,  C.  J. ;  SHAW, 
X:  SLOSS^J.;  MELVIN,  J.;  HENSHAWJ. 


MHJBS  T.  BALBT  et  sL   (&  T.  94M.) 
<8nineme  Goort  of  Callfomia.  llsy  U,  1019^ 

1.  PUADINO  «S»8  —  COMPLAXITT  — .  COHOLU* 
BIONS  OP  PlAJNTUT. 

An  averoMnt  in  a  complaint  that  defend- 
anta  freely  and  volantarilr  made  and  entered 
into  a  bond  is  a  mere  ccmclusion  of  tlie  pleader, 
and  affords  no  assUtanoe  in  determining  wheth- 
er the  instroment  was  a  common-law  or  statu- 
tory bond. 

fE^  Note.— For  other  caaM.  aee  Fleadlnfe 
Cent.  Die.  H  12^8)6.  68;  Dec.  Dig.  «s»8.1 
2l  EvxDsncn  4sss>6S  —  Pbesotcptions  —  Oin- 

OXAL  Ddtt. 

There  is  a  presnmption  that  a  board  of 
school  trustees,  being  public  officers,  i>erfonned 
their  official  duty  and  required  contractors  to 
give  the  bond  provided  for  oy  statute. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  lOS;  Dec  Dig.  ^83.] 

8.  Bo!fD8  ^»6(K-C]OI0RmUOX!IOB— fiTAXCTOBT 

Bond. 

A  bond,  though  not  in  the  words  of  the 
statute  requiring  it  to  be  given,  is  a  statutory 
bond  if  in  aubstance  and  Iwd  effect  it  is  tlM 
same  as  the  form  prescribed  by  statnte. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Coit. 
Dig.  f  68;  Dec.  Dig.  «a»00.] 

4.  Schools  and  Bouooz.  DxaiBiOTS  4s>Sl  — 
Public  Schoou  —  Contbactobs*  Bonds  — 

CONSTBTJcnON. 

Where  the  conditions  of  a  bond  given  by 
■cbool  contractors  followed  tbe  language  of  St 
1897,  p.  201,  8  1,  requiring  the  giviiig  of  bonds 
conditioned  upon  the  contractors'  paying  all 
laborers  and  materialmen,  the  instrument  will 
be  construed  as  a  statutory  bond,  particularly 
aa  it  especially  referred  to  ue  building  contract 
though  It  made  no  reference  to  the  statute. 

[Ed.  Note.— For  other  cases,  see  Bdtoeta  and 
School  Districts,  Cent.  Dig.  |S  186.  196^  840; 
Dec  Dig.  «=>^] 

5.  ScrBOOUS  AITD  SCHOOI.  DlSTBIOTB  ^S»&S  — 

Public  Schools  —  Contbacts  —  Bights  or 

LaBOBBBS  AND  MaTKBIALMBH. 

Under  St.  1897,  p.  202,  {  2,  requiring  labors 
era  and  materialmen  to  whom  a  public  contrac* 
tor  is  indebted  to  file  their  claims  within  SO 
days  after  the  material  shall  be  furnished  or  the 
worli  finished  and  to  eommenoe  an  action  on  the 
bond  within  90  days  thereafter,  andi  a  filing  of 
claims  with  tbe  board  of  trustees  of  a  school  dis- 
trict Is  a  condition  precedent  to  the  mainte- 
nance of  sn  aetloB  on  a  bond  given  by  contrac- 
toiB  for  the  ctmstmetton  of  school  buildings. 

[Ed.  Note.— For  aOm  cases,  see  Schools  and 
fldiool  Districts,  Cttit  Dig.  H  208-20S:  Dea 
Dig.  «s»8a.] 

In  Bank.  Appeal  from  Superior  Ooort, 
Fresno  County;  H.  Z.  Austin,  Judge. 

Action  by  W.  O.  MUes  against  J.  H.  Baley 
and  another  and  the  Bmplie  State  Surety 
Company.    Wnm  a  Judgment  against  the 


Qrst  defendante  and  in  favor  of  the  last- 
named  defendant,  plaintiff  appeals.  Af- 
firmed. 

Milton  M.  Dearlng,  of  Fresno,  for  appel- 
lant. Geo.  F.  Hatton  and  Hartley  F.  Peart, 
both  of  San  Frsndaco,  M.  B.  Harris  and  £. 
M,  Harris,  iMtti  of  Fresno,  for  respondent 

PEE  CUHIAM.  A  bearing  in  this  court 
was  ordered  after  judgment  by  the  District 
Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict That  court  speaking  through  Mr.  Jus- 
tice Hart,  had  rendered  tbe  foUowlng  opin- 
ion: 

This  Is  an  action  on  a  bond,  executed  and 
given  by  the  defendants  Baley  and  Simpsmi,  as 
principals,  and  tbe  defendant  surety  company, 
as  surety,  to  the  city  of  Fresno  school  distrl<A, 
on  a  building  contract 

It  appears  from  the  complaint  that  on  the 
30tb  day  of  Mardi,  1910,  tbe  defendants,  Baley 
and  Simpson,  as  copartners,  entered  into  s  con- 
tract with  tbe  city  of  Fresno  school  district  for 
the  erection  upon  the  high  school  grounds  In 
said  city  of  a  certain  high  school  annex  and 
shop  bailding.  Said  Baley  and  Simpson,  by 
said  contract  a^ved  to  fomlsh  all  necessary 
labor  and  matenab,  etc,  required  for  the  con- 
straction  of  said  building  In  accordance  with 
certain  plans  and  specifications  adopted  for  that 
purpose,  and  for  which  the  said  school  district 
agreed  to  pay  them  tiie  total  sum  of  $62,020, 
payable  la  certain  specified  installments.  Upon 
the  execution  of  said  contract,  Baley  and  Simp- 
son, as  piincipals,  and  the  Empire  State  Surety 
Company  <to  be  hereaiFter  referred  to  as  the 
"surety  company"  or  "the  respondent"),  as  sure- 
ty, made  and  entered  Into  a  bond  to  the  said 
school  district  in  the  sum  of  $31,016,  "condi- 
tioned as  therein  stated  for  the  use  and  benefit 
of  said  school  district  and  also  for  the  use  and 
benefit  of  all  persons  furnishing  materials  or 
BUpidies  or  fumiabing  or  performing  work  or 
labOT  (MC  any  Und  in  the  performance  of  said 
work  contracted  to  be  done  by  said  Baley  and 
Simpson  *  *  *  In  tbe  erection  and  construc- 
tion of  said  hi^  sdboot  annex  and  shop  build- 
ing, and  delivered  said  bond  to  said  •  •  « 
school  district"  The  complaint  alleges  that 
said  bond  was  "freely  and  voluntarily  made  and 
entered  into"  and  delivered  to  the  said  school 
district  by  the  parties  thereto.  The  comi^alnt 
alleges  that  after  the  execatioa  of  tb«  building 
contract  above  referred  to,  and  in  pursuance 
thereof,  Baley  and  Simpson  entered  upon  the 
work  of  constructing  said  bnilding  and  received 
payment  for  their  work  as  provid«l  by  said  con- 
tract It  is  further  averred  tbat  various  per* 
sons  (naming  them  in  different  counts)  fur- 
nished labor  and  materials  to  said  contractors, 
which  labor  and  materials  were  actaaUy  used  by 
tbe  latter  in  the  construction  of  said  building; 
that  said  bailding  was  completed  on  or  about 
the  2Sth  day  of  June,  1011,  and  was  aocei^ed 
by  said  school  district  on  June  30.  1911 ;  that 
the  claims  of  the  certain  persons  named  in  tbe 
complaint  for  providing  said  Contractors  with 
material  and  labor  were  not  at  the  time  of  the 
commencement  of  this  action,  paid  by  said  con- 
tractors and  that  the  same  were,  before  the  fil- 
ing of  the  complaint  herein,  assigned  by  said 
persons  or  claimants  to  the  plaintiff.  The  re- 
spondent interposed  a  demurrer  to  tbe  complaint' 
on  both  general  and  special  grounds,  and  the 
same  was  sustained  by  tiie  eourt,  with  leave 
to  the  idalntur  to  amend  his  pleading  within  10 
days  from  the  time  of  the  making  ot  the  order 
sustaining  the  demurrer.  The  plaintiff  having 
failed  or  refused  to  amwd  wlttam  the  time  al- 
lowed, judgment  was  thereupon  entered  sgalnst 
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Baley  and  'Slmpeon  for  the  ag^rt^te  amotmt 
sued  for  (|11,913.10)  and  in  favor  of  the  surety 
company  as  follows:  "And  it  is  further  ordered 
and  adiadged  that  plaintiff  take  nothing  against 
th«  defendant,  the  Empire  State  Surety  Com- 
pany, and  that  said  defendant,  the  Empire  State 
Surety  Company,  have  and  recover  from  plain- 
tiff its  costs  iacorred  herein."  This  appeal  Is 
by  the  plaintiff  from  that  porti<Hi  of  said  judg- 
ment above  quoted. 

[1-4]  The  theory  of  the  respondent  is  that  the 
bond  declared  upon  is  a  statutury  bond,  that  is, 
that  it  was  made  and  given  in  pursuance  of  the 
provisions  of  an  act  of  the  Legislature  of  1897, 
entitled,  "An  act  to  secure  the  payment  of  the 
clfiims  of  materialmen,  mechanics,  or  laborers, 
employed  by  contractors  upon  state,  municipal, 
or  other  public  work,"  approved  March  27, 
1897  (fjtats.  1887,  pa.  201,  202),  and  that  the 
complaint  wholly  falls  to  state  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  as  asainst  the  re- 
spondent because  of  the  absence  of  a  showing 
therein  that  the  plaintiff  or  his  assignors  had 
complied  with  the  terms  of  section  2  of  said  act 
as  provided  by  section  1  thereof.  Said  section 
2  reads  as  foflows:  "Any  materialman,  person, 
company,  or  corporation,  furnishing  materials 
or  supplies  used  in  the  performance  of  the  work 
contracted  to  be  executed  or  performed,  or  any 
person  who  pn^rmed  work  or  labor  upon  tbe 
same,  or  any  person  who  supplies  botb  work 
and  materials,  and  whose  claim  has  not  been 
paid  by  the  contractor,  company,  or  corpora- 
tion, to  whom  tbe  contract  has  been  awarded, 
shall,  within  thirty  days  from  the  time  such 
work  is  completed,  file  with  the  commissioners, 
managers,  trustees,  officers,  board  of  supervis- 
ors, board  of  trustees,  common  council,  or  other 
body  by  whom  such  contract  was  awarded,  a 
verified  statement  of  such  claims,  together  with 
a  statement  that  tbe  same  has  not  been  paid. 
At  any  time  within  ninety  days  after  the  Sling 
of  such  claim,  the  person,  company,  or  corpora- 
tion filing  the  same  may  commence  an  action 
against  the  suretieB  on  the  bond,  specified  and 
required  by  section  one  hereof."  (The  foregoing 
section  was  amended  by  the  Liegislature  of  1011 
[Stats.  Idll,  p.  1422]  so  as  to  extend  the  time 
of  filing  the  verified  statement,  etc.,  to  90  days 
from  date  of  tbe  completion  of  the  work  and  the 
time  of  commencing  action  to  six  months  after 
the  filing  of  the  claim.  The  transactions  in- 
volved here  were  bad,  however,  prior  to  said 
amendments.) 

That  tbe  observance  of  the  provisions  of  said 
section  of  the  act  of  1S07  is  an  indispensable 
prerequisite  to  the  vesting  of  a  right  of  action 
upon  a  bond  of  the  character  of  the  one  involved 
here  in  materialmen,  mechanics,  and  laborers 
furnishing  materials  for  and  bestowing  labor 
upon  an;  public  work  is  not  denied  by  tbe  plain- 
tis;  but  bis  contention  is  that  the  instrument 
sued  upon  is  a  comnKm-law  bond ;  hence  it  was 
freely  and  voluntarily  made  and  given  by  tbe 
defendants  or,  in  other  words,  not  made  and  giv- 
en in  obedience  to  the  compulsory  mandate  of 
the  statute  in  question.  Obviously,  if  the  in- 
strument must  or  could,  with  legal  propriety,  be 
beld  to  be  a  common-law  bond,  we  would  be  re- 
quired to  hold  that,  to  state  a  cause  of  action 
upon  the  bond  in  favor  of  the  plaintiff,  it  was 
not  essential  for  him  to  disclose  by  his  com- 
plaint that  his  assignors  had  filed  tiieir  claims 
with  the  board  of  trustees  of  said  school  dis- 
trict, as  prescribed  by  section  2  of  the  act  of 
18j)7.  And,  e  converse,  if  the  instrument  is  a 
statutory  bond,  it  was  manifestly  essential  for 
the  plaintiff  to  show  that  all  tbe  requisites  of 
the  statute,  vital  to  the  support  of  an  action 
upon  the  bond  by  materialmen,  etc.,  had  been 
observed  by  his  assignors,  and  that  the  silence 
of  the  complaint  respecting  that  vital  matter 
amounts  to  a  total  failure  to  state  a  cause  of  ac- 
tion npon  the  bond  in  favor  of  the  plaintiff  or  his 
assignors. 

The  importaat  question  before  as,  then,  ia 


whether  the  instrument  in  controreniy,  which  is 
the  foundation  of  the  plaintiETs  right  to  a  re- 
covery, is  a  statutory  or  a  common-law  bond. 
The  bond  itself  makes  no  express  reference  to 
the  statute  or  by  any  langua^  pretends  to  dis- 
cover the  source  from  which  it  comes,  and  it  is 
therefore  manifest  that  the  vital  question  sub- 
mitted here  must  largely  be  determined  upon 
the  wording  of  the  bond  or  by  comparing  Its 
language  with  that  of  the  statute.  The  aver- 
ment of  the  complaint  that  the  defendants  "free- 
ly and  voluntarily  made  and  entered  into"  said 
bond  can  afford  no  assistance  in  the  solution  of 
the  question,  since,  dear^,  said  averment  In- 
volves a  mere  conclnaion  in  the  pleader.  The 
bond  reads  as  follows: 

"Know  all  mien  by  these  presents:  That  we, 
J.  H.  Baley  &  J.  G.  Simpson,  as  principals,  and 
tbe  Empire  State  Surety  Comitany,  a  ^ew  Tork 
corporation,  duly  licensed  nnder  Uie  laws  of  the 
state  of  California,  as  surety,  are  held  and 
firmly  bound  in  the  sum  of  thirty-one  thousand 
and  nfteen  (31015)  dollars,  lawful  money  of  the 
United  States  of  America,  unto  the  city  of  Fres- 
no school  district,  to  be  paid  to  said  dty  of 
Fresno  school  district,  for  which  payment  well 
and  truly  to  be  made,  we  jointly  and  severally, 
bind  ourselves,  oar  heira,  executors  and  adminis- 
trators, firmly  by  these  presents. 

"Sealed  with  our  seals  and  dated  this  30th 
day  of  March,  A.  D.  1910. 

"The  condition  of  the  above  obligation  is  such 
that  said  J.  H.  Baley  and  J.  G.  Simpson,  doing 
a  contracting  busioess  under  the  firm  name  and 
style  of  Baley  &  Simpson  did  on  the  30th  day 
of  March,  1910,  enter  into  a  contract  with  Baid 
city  of  Fresno  school  district,  a  public  corpora- 
tion, wherein  they  did'  promise,  covenant  and 
agree  to  furnish  all  necessary  materials,  labor 
and  things  whatsoever  Including  tools,  implements 
and  appliances  of  every  kind  required  for  the 
work  designated,  and  to  construct  and  croft  an 
annex  to  tbe  present  high  school  building,  in 
every  particular  as  set  forth  in  said  contract, 
to  which  contract  reference  is  hereby  expressly 
made  and  the  same  and  all  of  the  terms  thereof 
are  hereby  made  a  part  and  portion  of  this 
bond. 

"Now  therefore,  if  the  said  J.  H,  Baley  &  J. 
G.  Simpson  shall  well  and  truly  observe,  fulfill, 
perform  and  keep  each  and  all  of  the  covenants, 
conditions  and  terms  contained  in  said  contract 
to  the  satisfaction  of  tho  city  of  Fresno  school 
district  and  shall  pay  for  the  materials  or  »«p- 
pUes  furnished  for  the  performance  of  the  said 
work  contracted  io  be  done,  or 


tabor  done  thereon  of  any 


'or  any  work  or 
.  then  upon  all 

such  termsj  conditaons  and  agreements  being 
fully  complied  with,  and  all  labor,  materials  or 
supplies  therefor  being  fully  paid  for,  then  in 
and  in  that  event  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect" 

Section  1  of  the  act  of  1897,  above  referred  to, 
provides:  "Every  contractor,  person,  company, 
or  corporation,  to  whom  is  awarded  a  contract 
for  the  execution  or  performauce  of  any  build- 
ing, excavating,  or  other  mechanical  work,  for 
this  state,  or  by  any  county,  city  and  county, 
city,  town,  or  district  therein,  shall,  before  en- 
tering upon  the  performance  of  such  work,  file 
wiUi  the  commissioners,  managers,  trustees,  of- 
ficers, hoard  of  super^'isors,  board  of  trustees, 
common  council,  or  other  body  by  whom  such 
contract  was  .awarded,  a  good  and  sufficient 
bond,  to  be  approved  by  such  contracting  body, 
officers,  or  board,  in  a  sum  not  less  than  one- 
half  of  the  total  amount  iftayable  by  the  terms 
of  the  contract ;  such  bond  shall  be  executed  by 
the  contractor,  and  at  least  two  sureties,  in  an 
amount  not  less  than  the  sum  specified  in  the 
bond,  and  must  provide  that  if  the  contractot', 
person,  company,  or  corporation,  fails  to  pay 
for  any  materials  or  euppUea  furnished  for  the 
performance  of  the  tcork  contracted  to  be  done, 
or  for  any  icork  or  labor  done  thereon  of  any 
kind,  that  the  sureties  teill  pay  the  some,  in  an 
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amount  not  eiceedins  the  sum  Bpe<dfied  in  the 
bond;  prov*<Ied,  that  such  claims  shall  be  filed 
as  hereafter  required." 

Comparing  the  undertakins  with  the  statute, 
it  will  readily  be  noted  that  that  part  of  the 
former  which  specifies  the  conditions  to  be  ful- 
filled by  the  contractors  to  render  the  undertak- 
Ins  inoperative  or  without  effect  is  In  the  pxs- 
ciae  language  of  the  statute.  It  is  also  to  be  ob- 
serred  that  the  amount  of  the  bond  is  approx- 
imately  that  prescribed  and  required  by  the  stat- 
ute. There  is  no  conceivable  substantial  dif- 
ference, in  anbsUmee  and  legal  effect  between 
the  conditions  of  the  bond  and  those  preecrlbed 
by  the  statute.  Moreover,  the  presumption  la 
that  the  board  of  trustees,  as  a  public  official 
body,  performed  every  duty  imposed  upon  it  by 
law,  and  that,  therefore,  it  exacted  from  the 
contractoiB  the  bond  required  by  the  statute  In 
such  cases.  The  language  of  the  statute  is  that 
the  contractor  "ahaU  before  entering  upon  the 
performance  of  such  work"  make,  give  and  file 
the  bmd,  and  appears  to  impose  upon  the  gov- 
mlng  board  a  mandatory  duty  In  that  rega^. 
"ForthernKwe,  the  bond  ezi^ciUy  refers  to  the 
building  contract,  makes  it  a  part  and  the  coo- 
sideratioD  for  the  execution  of  the  bond."  Mar- 
tin  T.  HcGabe,  21  OaL  App.  658,  662.  182  Pac 
006.  And,  it  may  be  remarked,  as  a  circum- 
stance of  more  or  less  significance  in  this  con- 
nection, that  the  bond  was  executed  on  the  same 
day  that  the  building  contract  was  executed. 

It  is  obviously  not  necessary  that  the  bond 
diould  expresal;  refer  to  the  statute  in  order  to 
constitute  it  a  statutory  bond.  A  bond,  though 
not  in  the  words  of  the  statute  requiring  it  to  be 
given,  if  in  substance  and  legal  eft'ect  is  the  same 
as  ttie  form  prescribed  bf  such  statute,  is  a 
statutory  bond.  McCraefcen  v.  Todd,  1  Kan. 
148;  Brandt  on  Suretyship  and  Guaranty  (3d 
Ed.)  S  615.  "A  recital  in  such  a  bond  that  it 
was  executed  by  virtue  of  a  given  section  of  the 
Code,  is  not  controlling  or  conclusive.  It  sim- 
ply fufnishes  prima  facie  evidence  of  the  fact. 
when  the  same  foot  it  apparent  otherwise  than 
by  the  recital  it  it  at  available  for  all  purposes 
at  if  reoited."  S.  F.  Lumber  Oo.  v.  Bibb,  139 
GaL  192,  72  Pa&  904;  Martin  t.  MeCabe,  21 
GaL  App.  668*  182  Pac.  606. 

Again,  in  Bepublic  Iron  &  Steel  Co.  t.  Patillo 
et  aL,  19  CaL  App.  316,  125  Pac  923,  it  is  said: 
"While  it  was  not  alleged  in  the  complaint,  nor 
made  the  subject  of  any  finding  by  the  court, 
that  the  bond  was  given  under  authority  of  the 
statute,  considering  that  the  municipality  was 
only  authorized  to  act  under  permission  oi  stat- 
utory authority  in  making  tn*  street  Improve- 
ment, and,  farther,  that  the  bond  In  its  terms 
was  piiraaed  according  to  the  statutory  require- 
ment, it  must  be  assumed  tliat  the  contract  was 
so  made  and  the  bond  ^ven  in  connection  tiiere- 
with  accordingly." 

The  fact  that  one  of  the  conditions  of  the 
bond  is  that  the  contractors  will  faithfully  exe- 
cute the  terms  of  their  contract  to  the  saUafac- 
tlon  of  the  sdiool  district— «  requirement  which 
is  not  presnibed  by  the  statute  in  question-^ 
is  not  conceived  to  possess  any  importance  In 
determining  the  character  of  the  bond.  In  oth- 
er words,  the  fact  referred  to  cannot  be  held 
to  be  such  as  to  Impress  the  instrument  witii 
the  dMraeter  of  a  conunon-law  bond.  "Where  a 
statute  provides  that  an  official  bond  shall  be 
given  in  a  certain  penalty  and  contain  certain 
provinons.  If  the  principfu  and  surety  volunta- 
rily enter  into  a  bond  in  a  greater  penalty  or 
whidi  contains  more  <mei!oua  condraons,  the 
braid  will  be  binding  at  least  to  the  extent  of 
the  statutory  requireipents.  In  such  case,  the 
conditions  in  excess  of  the  statutory  require- 
ments may  be  regarded  as  surplusage  and  the 
bond  sustained  as  to  the  others."  Brandt  on 
Suretyship  and  Guaranty  (3d  Ed.)  !  617  ;  Board 
of  Education  V.  Grant,  107  Mich.  161,  64  N.  W. 
lOSO:  Central  Irr.  Dist  t.  Ddappe,  79  CaL 
861. 21  Pac  825. 


The  constitutional  validity  •£  the  act  of  1897 
is  not,  as  was  true  of  section  1203  of  the  Code 
of  Civil  Procedure  in  the  cases  dealing  with 
that  section  (Gibbs  v.  Tally,  183  Cal.  373,  65 
Pac.  970,  60  li.  B.  A.  815;  Shanghneesy  v. 
American  Sur.  Co.,  138  CaL  643,  09  Fac.  250, 
71  Pac.  701,  and  Martin  v.  McCabe,  supra), 
challenged  here.  And  it  could  make  no  differ- 
ence in  the  result  reached  in  this  case  if  that 
question  were  raised  and  the  point  sustained. 
The  [woposition  presented  here,  as  shown,  is 
simply  this:  Is  the  bond  here  a  creature  of  the 
statute  authorizing  and  requiring  the  giving  of 
such  an  undertaking  is  cases  of  this  character, 
and,  if  so,  have  the  essential  requirements  of 
the  statute  been  so  complied  with  by  the  plain- 
ti$  or  his  assignors  as  to  give  them  a  right  of 
action  upon  said  bond?  U,  as  we  hold  to  be 
true,  the  bond  here  is  the  one  contemplated  by 
paid  act,  then  dearly,  as  the  courts  have  held  in 
the  cases  last  above  dted,  it  would  be,  if  aoy- 
thing  at  all,  a  statutory  bond,  regardless  of 
wheuer  the  act  requiring  It  to  be  given  is  or.is 
not  a  valid  one.  In  other  words,  having  been 
given  in  compllanoe  with  the  statute,  it  could 
not  b«  converted  into  a  oommon-law  bond  by 
construction. 

Our  couclasion  Is,  In  view  of  the  said  act  of 
1897,  and  from  the  phraseology  <rf  the  bond  and 
the  circumstances  under  which  it  was  givan, 
that  said  instrument  was  executed  and  delivered 
by  the  defendants  to  the  school  district  In  obedi- 
ence to  the  requirements  of  said  statute,  and 
that  it  is  thereiOTe  subject  to  all  the  coDdltloos 
and  restrictions  prescribed  h7  said  act  Indeed, 
we  cannot  conceive  of  any  reason  (and  surely 
none  has  been  pointed  out)  why  it  should  be 
held  that  the  undertaking  ia  a  common-law  bond. 

[5]  The  plaintiff  having  failed  to  show  by  his 
complaint  that  verified  statements  of  the  claims 
upon  which  he  declares  were,  by  him  or  his  as- 
signors, withha  30  days,  from  the  time  the  work 
contracted  for  was  completed,  filed  with  the 
board  of  trustees  of  said  school  district,  as  re- 
quired by  section  2  of  said  act  as  a  condition 
precedent  to  his  or  their  right  to  commence  and 
maintain  an  action  upon  said  bond,  it  necessarily 
results  that  no  cause  of  action  in  favor  of  the 

Slaintiff  Is  stated  In  the  complaint,  and  that  the 
emurrer  thereto  was  consequently  properly  sus- 
tained. 

The  judgment  is,  accordingly  affirmed. 

The  foregidng  (pinion,  vtt  tUhk,  makes  a 
correct  dlspo^tion  of  tbe  legal  anesUinis  pre- 
sented Iff  tba  appeaL  The  prlncUnl,  If  not 
the  only,  reason  leading  os  to  ot6ex  a  tnuos- 
ter  of  cause  was  that  tbe  Ooort  of  Ap- 
peal did  not,  In  its  opinion,  make  any  refer- 
once  to  two  dedsioiu  of  this  court  (Union 
Sheet  Metal  Works  t.  Dodge,  129  Cal.  380, 
62  Pac.  41;  Peoide's  Lumber  Co.  t.  Olllard, 
186  Oal.  06,  68  Pac.  676,  whlA  are  atrongly 
relied  on  by  the  plaintUC  as  supporting  his 
cont^tion.  ; 

It  may  be  conceded  that  the  oplnlonfl  filed 
la  th^  cues  do  tend  to  sustain  tJie  pmitioh 
that  an  InBtmment  Uke  the  one  here  In  suit 
may  be  upheld  as  a  good  common>law  bond, 
without  r^rd  to  the  statote  requlrlo^  the 
giving  of  a  bond.  But  this  view  la  contrary 
to  that  laid  down  .In  the  later  decisions  dted 
by  the  Dtetrlct  Court  of  AppeaL  In  Shaugh- 
nessy  v.  American  Surety  Co.,  138  Cal.  618, 
69  Pac.  250,  71  Pac.  701,  It  was  decided  that 
a  bond,  which  recited  that  it  was  given  In 
pursuance  of  section  1208  of  the  Code  at  Civil 
Procedure  (an  enactmrnt  which  had  thore- 
tofore  been  held  to  be  unconstltatlQnal)'  «mld 
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not  be  enforced  as  a  common-law  bond.  This 
was  followed  by  S.  P.  Lumber  Co.  t.  Bibb, 
139  CaL  192.  72  Pa&  whldi  vtent  a  step 
further  and  held,  In  effect,  that  although  the 
bond  may  not  recite  that  It  was  gtven  pursu- 
ant to  the  statute,  the  fact  that  it  was  so 
given  may  be  made  to  appear  otherwise,  as 
by  th^  fa<^  tliat  It  complies  with  the  statu- 
tory requirements  governing  its  terms  and  the 
time  and  manner  of  Its  execution.  The  opin- 
ion in  the  Bibb  Case  mentions  the  further 
circumstance  that  the  complaint  referred  to 
the  statute,  but  we  do  not  r^rd  this  as  a 
controlling  factor.  The  (Aaracter  of  the 
bond  is  to  be  determined  by  its  terms  and  the 
facts  surrounding  Its  execution,  rather  than 
by  the  conclusion  of  the  pleader.  Applying 
these  tests,  the  bond  here  involved  is,  as  the 
opinion  of  the  District  Court  of  Appeal  shows, 
the  bond  required  by  the  statute  of  1897, 
and  a  recovery  cannot  be  had  upon  it  without 
alleging  performance  of  the  conditions  im- 
posed by  the  state.  If  Union  Sheet  Metal 
Works  V.  Dodge  and  People's  Lumber  Co. 
V.  Glllard  are  In  conflict  with  the  views  here 
announced,  they  must,  to  the  extent  of  the 
conflict,  be  regarded  as  overruled. 
The  judgmott  Is  affirmed:. 


OOBBT  T.  STBtrVB  et  aL    (S.  P.  6391.) 
(Supreme  Court  of  California.   May  12,  ISlS. 
Bdiearing  Denied  June  10,  191S.) 

1.  AorioN  «=927— CAum  or  Aotzok— Cou- 

PI^NT — CONSTEUCnON. 

As  the  forms  of  action  have  been  abolished, 
a  Goinplaiut  aUecing  that  plaintiff  leased  laoda 
to  defendants,  that,  while  defendants  were  in 
posECBslon  of  the  lead,  plaintiff  waa  the  owner 
of  beet  tops  grown  thereon,  that  defendants 
without  right  converted  the  tops  to  their  own 
use,  selling  them  and  receiving  the  sum  which 
was  the  value  thereof,  and  that  such  sum  had 
been  demanded  by  plaintiff,  but  that  the  demand 
bad  been  refused,  will  be  treated  as  one  in  as- 
sumpsit to  recover  the  value  of  the  property 
wrongfully  taken  and  used,  aa  for  goods  sold, 
and  not  for  conversim. 

[Bd.  Nota.r-Far  other  cases,  aee  Action,  Cent. 
Dig.  U  160-195;  Dec.  Dig.  «=»27.] 

2.  LAffDI,0BD  AND  TENART  «S9l30— CoNVEB- 

aioN  OF  Cbofs— Defenses. 

Civ.  Code.  S  S336,  declares  that  the  detri- 
ment caosed  by  the  wrongful  conversion  of  per- 
Bonal  property  Is  presumed  to  be  the  value  of 
the  property  at  the  time  of  the  conversion,  with 
interest  Section  3337  declares  that  the  pre- 
sumption cannot  be  repelled  in  favor  of  one 
whose  possession  was  wrongful  from  the  be- 
ginning by  his  subsequent  application  of  the 
property  to  the  benefit  of  the  owner  without  hiu 
consent.  A  land  lease  gave  the  lessor  the  right 
to  beet  tops,  and  provided  that  the  tenants 
should  plow  them  under  as  a  fertilizer  for  the 
lands.  The  tenants  sold  the  tops  to  be  used  in 
feeding  cattle  kept  on  the  land.  Held  that,  as 
the  tenants  had  possession  of  the  beet  tops  for 
only  a  limited  purpose,  and  it  was  changed 
when  they  sold  them,  they  cannot  defeat  an  ac- 
tion for  the  value  of  the  tops  on  the  ground 
that  the  manure  from  the  cattle  kept  on  the  land 
fertilized  it  as  much  as  the  tops  would  have, 
but,  being  special  trustees,  having  only  a  lim- 
ited right  in  the  top^  and  having  wrongfully 


disposed  of  than.  Oivy  were  bound  by  Giv.  Coda* 
II  222S,  22S7,  to  compcatsate  the  owner. 

[ESd.  Note.— For  other  eases,  see  Landlord  and 
Tenant,  Gent  Dig.  tt  488,  402-600;  Dec.  Dig. 
«=»180.1 

Dcipartment  2.  Appeal  from  Superior 
Cour^  Monterey  County;  M.  T.  Doollng, 
Judge. 

Actfam  by  Hinun  Corey  against  James  P. 
Strnve  and  anther.  From  a  jnt^ment  for 
defendants,  plaintiff  appeals.  Beversed. 

See.  also,  16  CaL  App.  310. 116  Pac.  975. 

Daugherty  &  Lacey,  of  Salinas,  for  appel- 
lant. J.  H.  Audresen  and  J.  A.  Barden,  both 
of  Salinaa.  and  W.  S.  White,  of  Beaumont, 
for  respondents. 

MELVIN,  J.  Plaintiff  appeals  from  an  ad- 
verse Judgment.  The  complaint  contained 
auctions  that  plaintiff  leased  to  defendants 
certain  land  in  Monterey  county  for  a  term 
of  years ;  that,  while  defendants  were  in  pos- 
session of  the  said  land,  plaintiff  was  the 
owner  of  certain  beet  tops  which  had  been 
cut  from  beets  grown  upon  said  property  un- 
der said  lease;  that  defendants  without 
right  converted  said  beet  tops  to  their  own 
use,  sold  said  personal  property,  and  received 
therefor  the  sum  of  $3,271.27,  which  was  the 
value  thereof  at  the  time  of  conversion ;  that 
said  amount  of  money,  with  interest  thereon, 
had  been  demanded  by  plaintiff  from  defend* 
ants;  but  that  the  latter  had  refused  to 
comply  with  plalntiff^s  demands.  Plaintiff 
also  pleaded  a  prior  judgment  in  which  plain- 
tiff was  declared  to  be  ttie  owner  of  the  beet 
tops. 

Defendants  by  their  answer  admitted 
plaintiffs  ownership  of  the  beet  tops,  but 
alleged  that  such  ownership  was  limited  and 
special,  for  the  sole  purpose  of  having  the 
beet  tops  remain  upon  the  ground  where 
they  had  been  grown  and  cut,  defendants  be- 
ing entitled  to  the  possession  of  said  beet 
tops  for  the  purpose  of  plowing  them  under 
as  a  fertilizer.  They  also  admitted  the  ex- 
istence of  the  Judgment  declaring  plalntlfTs 
ownership  of  the  personalty  In  question,  but 
declared  that  such  ownen^lp  was  the  sort 
of  limited  one  which  they  had  pleaded.  They 
further  alleged  that,  with  plalntWTs  permis- 
sion, they  bad  sold  the  beet  tops  to  be  fed 
to  cattle  on  the  premises,  and  averred  that 
the  fertilizing  effect  of  feeding  the  beet  tops 
upon  the  ground  where  they  had  been  grown 
and  cut  was  greater  than  that  produced  by 
plowing  under,  and  they  denied  that  plaintiff 
had  been  Injured  by  their  conduct,  but  as- 
serted that  be  had  been  greatly  benefited 
thereby. 

The  court  found  that  plaintiff  had  a  qual- 
ified, special,  and  limited  ownership  in  the 
property,  "In  this,  that  neither  ttie  plaintiff 
nor  the  defendants  had  any  right  to  remove 
any  of  said  beet  tops  from  said  leased  lands, 
but  It  was  the  duty  of  the  defendants,  as 
tenants  of  the  plaintiff,  to  plow  said  beet 
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toils  vnte  as  a  fierUBaer  «t  slid  leased 
lauds."  Tbtn  were  further  flndlnga  tbat  de- 
fendants bad  wdd  the  beet  tofpB  for  the  ag- 
gr^ata  snm  alleged ;  that  the  beet  tope  had 
been  eaten  by  the  cattle  of  the  purchasers 
upon  the  leased  property;  and  "ttiat  the 
CertHidng  benefit  to  lands  d^ved  from  the 
ordure  and  urine  of  cattle  while  feeding 
beet  tops  aa  said  beet  tops  were  fed  is  equiv- 
alent to  the  fertilising  benefit  the  lauds  re- 
eelTc  when  the  beet  tope  are  plowed  under, 
and  for  this  reason  the  plalatifl  was  not  dam- 
aged and  sustained  no  detriment  by  the  con- 
duct of  the  dtfmdanfai  in  sdllng  isaid  beet 
toffm  and  feeing  them  to  cattle  lyon  said 
leased  premleca"  It  was  also  found  ttiat 
plaintiff  did  not  consent  to  tbe  sale  at  the 
beet  tope.  At  the  trial  there  was  expert 
testimony  which  tended  to  support  the  find- 
ing of  the  eoolvaleDt  Talue  of  the  substltnted 
fertiliser. 

Tbe  only  qnestton  to  be  d^omlDed,  there- 
fore, is  whether  or  not  tmants,  bound  under 
tiie  terms  of  tbelr  lease  to  nee  a  landlord's 
property  in  a  certain  way,  may  sobTert  said 
pnn>erty  to  another,  and  to  tbem  a  profit* 
able,  use,  and  escape  all  liability  because 
the  benefit  to  tbe  realty  was  as  great  as  tliat 
which  was  contemplBted  by  the  landlord  In 
corenantlng  for  the  disposition  of  the  per- 
sonal property.  At  tbe  outset  reqiondents 
insist  that  this  Is  an  acUmi  for  couTerBioiL 

[1]  While  the  oomplaint  does  allege  tbat 
tlie  property  vas  "amTerted"  by  the  d^end- 
ants,  we  think  that  the  action  was  In  reality 
doe  is  assumpsit  for  tbe  Talue  of  the  prop- 
erty sold,  or  perhaps  it  nil^t  be  more  aptly 
characterised  as  one  in  tbe  nature  of  a  suit 
for  money  bad  and  receired.  In  this  state 
one  whose  goods  are  wrongfully  taken  and 
used  by  anotber  may  sua  in  assumpsit  for 
tbelr  Talue  as  for  goods  sold  and  dellTered. 
Beditel  T.  Chase,  166  CaL  711,  108  Pac  81 ; 
Tountaln  Sacramttito,  1  App.  482,  82 
Pac.  637;  Atkins  t.  Gamble,  42  Gal.  100, 
10  Am.  Hep.  283;  Fratt  t.  Clark,  12  OaL  90. 
But  we  are  not  here  greatly  concenwd  about 
tbe  particular  form  of  the  action.  In  this 
state  we  have  but  one  form  of  action  whidi 
baa  no  special  designation,  and  it  cannot  be 
defeated  as  at  common  law  because  not  prop- 
arty  named.  Fanlkutf  t,  Ftnt  National 
Bank,  180  CaL  26S,  82  Pae  408.  Sodi  an 
actioa  as  tbls  to  governed  by  eqtftable  prtn- 
ctples  <Groeli^WooIworth  Bank  t.  Nierada 
Bank,  189  car.  071,  78  FUc.  456.  68  L.  B.  A. 
2Wk  86  Am.  St.  B^  169),  and,  applying  such 
prtac^les,  partteularly  Qie  maxim  that  "no 
man  eball  profit  by  bis  own  wrong,"  we  can- 
not agree  with  respondents  In  their  conten- 
tlon  that  they  are  entitled  to  any  '%ide 
proflt"  tnun  the  sale  of  the  beet  tops. 

[I]  Tbe  learned  Judge  wbo  presided  at  thei 
trial  of  tbe  case  baaed  hto  decision  upon 
tliese  ^vvosltUms:  (1)  Plaintiff's  ownership 
in  the  beet  tops  was  qualified,  extending  only 
to  bis  rli^  to  have  thou  plowed  under; 
the  measure  of  damagw  would  be  tbe  value 
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of  tbe  property  cmvertad;  ^  tbe  mannra 

resulting  from  keeping  the  cattle  on  the  land 
was  equivalent  aa  a  fCrtiUser  to  the  beet 
tops  idowed  under ;  (4)  defendants  could 
make  such  detense  because  their  possesion 
was  not  "Wrongful  from  tbe  b^innlng." 
Section  8SS7,  Civ.  Code. 

The  sort  of  ownership  eojc^ed  by  the- 
plaintiff  Is  a  false  quantity  because  tlie  de- 
fendants ;were  not  and  did  not  claim  to  be 
owners  of  any  part  of  the  beet  tops.  So- 
far  as  they  were  ctmcerned  the  plaintiff  had 
full  tltte  to  the  property,  and  tbe  fact  that 
he  was  bound  by  lito  contract  to  allow  tliem 
to  apply  his  prc^terty  to  the  oarlcbment  of 
land  from  which  tittey  were  to  get  a  portion 
of  the  crops  did  not  make  them  part  owners 
of  tbe  beet  tops.  Tbe  rule  that  tbe  owners 
of  a  special  Interest  in  jfXQj^erty  may  recover 
only  to  the  extent  of  sn^  interest  ^;»plles 
tmly  to  cases  where  tbe  suit  to  broui^t 
against  the  owner  of  the  remaining  Interest 
or  bis  aaedgneeh  California  C.  F.  Aas'n  v* 
AJnsworth,  184  CaL  468,  66  Pac.  586.  Tfaa 
tops  bad  a  value  as  a  fertiliser  when  plowed 
under  and  a  value  as  cattle  food.  If  the 
owner  Cboee  to  enter  Into  a  contract  wlierelv 
hiB  tenants  were  to  plow  ttie  t^  under, 
surely  the  tenants'  Tiolatlon  of  that  agree- 
ment could  not  clothe  them  with  pn^uletor- 
sUp  of  the  feed.  Sufvoe^  instead  of  beet 
tops,  tbe  proptfirty  bad  be^  horses  and  plows 
which  under  the  lease  the  teoants  were 
bound  to  use  only  upon  the  landlord's  acres, 
delivering  the  Implements  and  animals  to 
the  owner  at  tbA  end  of  tihe  season  In  good 
condition,  and  suppose  tbat  after  doing  the 
plowing  on  their  landlord's  fidds  tbe  tenants 
had  rented  the  porsimal  pn^pert;  to  a  neigh- 
bor on  the  theory  tbat  the  exercise  was  good 
for  the  horses  and  tbe  latM  plontog  efflksa- 
dons  for  keeping  tbe  rust  from  tbe  plows, 
would  any  one  contend  that  the  tenants 
might  retain  the  fruits  of  tbe  unauthorised 
exploitation  of  their  landlord's  property? 
So  in  tbe  casS  before  ua  the  unauthorised 
profit  should  belong  to  tbe  person  whose 
property  earned  It. 

Tbt  lower  court  bdd  tbat  tbe  presumptKm 
declared  by  sectlm  3336  of  tbe  Civil  Code 
was  repelled  by  showing  an  amplication  of 
the  property  to  the  benefit  of  the  owner.  It 
is  true  that  sectlaii  8337  of  the  Civil  Code 
provides  that: 

"The  presumption  declared  by  the  last  section 
cannot  be  repelled,  in  (aror  of  one  whose  poo- 
session  was  wrongful  from  the  beginnius,  by  his 
subsequent  application  of  tbe  property  to  the 
benefit  of  the  owner,  without  his  consent." 

But  that  section  was  never  Intended  to  ap- 
ply to  a  case  where  tbe  owner  receiTed  a 
mere  consequential  braieflt.  It  was  tmly  in- 
tended to  affect  cases  where  the  «itire  bene- 
flctal  value  of  the  property  was  applied  to  tbe 
use  of  tbe  owner.  Appellant  contends  that 
the  possession  of  Uie  beet  tops  by  respond* 
ents  may  not  be  characterised  aa  rightful 
from  tbe  beginning  because,  although  they 
bad  possee^on  for  a  special  purpose,  tlie 
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dUferent  sort  of  potwoBalon  whldi  they  took, 
by  means  of  the  cattle,  tor  the  purpose  of 
destroying  the  beet  ^s,  was  a  trespaBS,  aud 
was  wrongful  from  the  b^lnnli^;  but,  as- 
SDmlng  that  ttietr  possession  was  rightful 
within  the  meaning  of  section  8337,  CItU 
C!ode,  they  did  not  show  a  snbsequent  ap- 
plication of  plaintiffs  property  or  the  selling 
price  thereof  to  his  benefit. 

In  the  absence  of  an  express  agreement 
with  the  owners,  the  defendants  could  by  no 
possibility  have  any  Interest  In  the  proceeds 
of  the  sale  of  his  property.  Their  only  agree- 
ment was  not  with  reference  to  the  proceeds 
of  a  sale,  but  related  to  tiielr  right  to  have 
the  vegetable  matter  applied  In  the  form  In 
which  It  then  existed  to  the  land  of  which 
they  were  tenants-  This  right  they  waived 
when  they  disposed  of  the  beet  tapa.  They 
tbea  sold  another  man's  property  with  which 
they  had  been  intrusted  for  a  special  pur- 
pose. A  trustee  who  disposes  of  trust  prop- 
erty must  replace  It  wlQi  Its  fruits  or  ac- 
count for  its  proceeds  with  Interest  Sec- 
tion 2237,  Clr.  Code.  One  who  wrongfully 
detains  a  thing  Is  an  involuntary  trustee 
thereof  for  the  benefit  of  the  owner.  See* 
tion  2228,  Olv.  Code. 

It  follows  from  the  above  discussion  that 
plaintiff  was  entitled  to  the  proceeds  of  the 
sale  of  his  property  wrongfully  made  by  de- 
fendants, and  that  ttie  decision  to  the  con- 
ti^ry  was  erroneous. 

The  Judgment  Is  therefore  revised. 

We  concur:  HENSHAW,  7.;  LOBIQAN,  J. 


STABT  V.  HEINZERLING.   (Civ.  1476.) 

(Dbtriet  Court  of  Appeal,  First  Dtotriet.  Cal- 
ifornia.   Mardi  81,  1915.) 

1.  Judgment  «=9l06— Misjoiwdbb  qt  Catts- 

■S—AmEN  D&fEKTS. 

Where  after  demurrer  for  miajoinder  was 
sustained,  plaintiff  diamiased  bis  cause  of  ac- 
tion for  damages  and  there  remained  a  good 
cause  of  action  for  money  liad  and  received, 
the  complaint  canilot  be  dismissed  because  plain- 
tiff did  not  amend;  the  striking  out  of  the  one 
action  being  tantamount  to  an  amendment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  160,  162,  180-107;  Dec.  Dig.  «=> 
106.] 

2.  JUDGMBRT  ^s>158— DBFAUI.T— VACAnoN. 

Before  a  default  can  be  vacated,  an  affida- 
vit of  merits  must  be  made. 

tEd.  Note.— For  other  cases,  see  Juctement, 
Cent.  Dig.  I  311;  Dee.  Dig.  «s»168.] 

3.  Judgment  «=>106— Defauli^What  Con- 
stitutes. 

An  order  granting  an  extension  of  time  to 

Elead  after  the  expiration  of  the  statutory  time 
I  void,  and  may  be  dbregarded. 
[Ed.  Note.— For  other  cases,  see  Jodgment, 
Cent  Dig.  H  160, 102.  ISCMST;  Dec  Dli.  ^ 
106.] 

Appeal  from  Superior  Court,  City  and 
Coun^  of  San  Frandsoo. 
Action  by  L.  H.  Start  against  Florence 


Helnaerllng.  From  the  judgment  dismissing 
the  complaint  and  an  order  opening  defend- 
ant's default,  plalntUf  a[^>eals.  Beversed, 
and  cause  remanded. 

Arthur  Crane,  of  Scm  Francisco,  for  ap- 
pellant Cornelius  W.  Kelly,  of  San  Franda- 
co,  for  respondent 

PER  CITRIAM.  In  this  action  the  plain- 
tiff Bought  to  recover  the  sum  of  $830.  Two 
causes  of  action  were  separately  pleaded,  one 
for  moneys  bad  and  received,  ami  the  other  tor 
damages  alleged  to  have  leaulted  to  the  plain- 
tiff from  a  conspiracy  claimed  to  have  been 
entered  Into  by  the  defendants  against  the 
plaintiff.  The  appeal  Is  by  the  plaintiff  from 
a  Judgment  of  dismissal,  entered  upon  the 
theory  that  the  plaintiff  had  failed  to  amend 
his  comi  lalnt  within  the  ttme  granted  after 
on  order  had  been  made  sustaining  the  de- 
fendant's demurrer. 

Inddentally  the  plaintiff  con4>lalns  of  or- 
ders made  Intermediate  the  Judgment,  which 
present  a  pecuUar  entanglement  of  the  pro- 
cedure employed  In  the  attempted  adjudica- 
tion of  the  subject-matter  of  the  action.  In 
this  connection  the  record  shows  that  service 
of  summons  was  made  upon  the  defendant, 
Florence  Helnzerling,  by  publication.  After 
the  statutory  time  allowed  her  to  appear  and 
defend  had  expired,  she  procured  an  order 
giving  her  an  extension  of  two  days'  time 
within  which  to  plead  to  the  plaintiff's  com- 
plaint Thereafter  and  before  the  two  days' 
extension  of  time  had  expired,  her  default 
weii  entered,  apparently  upon  the  theory  that 
the  order  extending  her  time  to  plead  bad 
been  Inadvertently  and  Improvidently  made. 
Subsequently,  however,  the  defendant's  de- 
fault was  set  aside  upon  motion,  which,  al- 
though supported  by  an  affidavit  which  tend% 
ed  to  show  that  her  default  was  due  to  ex- 
cusable neglect,  was  not  accompanied  by  lAi 
affidavit  of  merits. 

Upon  the  opening  of  the  default  the  defend- 
ant interposed  a  demuirer  to  the  complaint 
upon  tbe  grounds  that  It  did  not  state  a 
causa  of  action,  and  that  a  cause  of  action 
upon  a  contract  was  improperly  united  with 
a  cause  of  action  upon  an  oUeged  tort  Tbe 
demurrer  was  sustained,  and  within  the  time 
granted  the  plaintiff's  cause  of  action  for 
damages  was  upon  his  motion  ordered  strick- 
en out  and  dismissed.  The  plaintiff,  however, 
deeming  it  necessary  that  the  court  should  re- 
consider Its  ruling  upon  the  demurrer,  a  mo- 
tion to  that  effect  was  granted  upon  the  con- 
dition that  the  plaintiff  file  an  amended  com- 
plaint within  a  ec>eclfled  time.  The  plalntUt 
failed  to  comply  with  the  condition,  and  a 
Judgment  of  dlsmlasal  was  socoidiiigly  al- 
tered against  blm. 

[I]  The  plalntUt  now  Insists  that  the  order 
striking  out  and  dismissing  the  cause  of  ac- 
tion for  damages,  made  upon  his  motion  and 
with  his  consent,  was  tantamount  to  an 
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■mcndmeat  of  bis  complaint,  and  tiut  tbero- 
fore  the  Judgment  of  dismissal  must  be  re- 
versed If  it  can  be  said  tlmt  bit  complaint  aa 
thus  amended  stated  a  cause  of  action.  Thib 
contention,  we  thlnlc,  Is  well  taken.  A  canse 
of  action  for  mdneys  had  and  received  la 
pleaded  In  the  usual  and  ordinary  form,  and 
apparently  Is  perfectly  stated.  This  being  bo, 
and  tbe  otier  striking  out  and  dismissing  the 
canse  of  action  for  damages  having  cored  the 
defect  ia  misjoinder  whli^  originally  existed 
In  tbe  complaint,  tiw  lover  court  ahonld  have 
reconsidered  Its  order  sustaining  the  demniv 
tve,  and.  If  It  had  done  so,  doubtless  would 
bave  overruled  tbe  demurrer,  in  so  for  aa  It 
applied  to  the  first  canse  of  action.  A  fOTmal 
rewriting  of  the  complaint  was  not  necessary 
to  its  amendment  in  order  to  a  recmstdeta- 
tion  of  tbe  demurrer.  In  any  event,  treating 
the  complaint  as  amended  to  meet  the  main 
objection  of  the  demnrrw,  we  find  the  sAtua- 
tlon  to  be  that  the  court  in  effect  sustained 
the  demurrer  to  a  canse  at  action  of  the  com- 
plaint upon  tbe  ground  of  the  inauffldency  of 
tbe  focts  stated  to  constitute  a  cause  of  ac- 
tltm  which,  upon  Its  foce,  was  not  rightfnlly 
subject  to  demurrer  upon  that  or  any  other 
ground.  Consequently  the  Judgment  of  dls- 
mlaaal  cannot  stand. 

[2,  S]  Hie  motion  ot  the  defendant  to  set 
aside  the  default  should  not  have  been  heard 
and  determined  In  the  absence  of  an  affidavit 
of  merits.  The  default  of  the  defendant  was 
tantamount  to  an  admission  of  the  material 
facts  pleaded  In  tbe  plalniSIFs  complaint 
(Rowe  V.  Table  Mountain  Water  Co.,  10  Cal. 
441 ;  Madison  v.  Octave  OU  Ca»  154  OaL  768, 
89  Pac  176) ;  and  it  Is  elementary  that  before 
a  default,  which  flie  court  had  Jnrisdlctlon  to 
enter,  may  be  set  aside.  It  must  appear  that 
the  defendant  baa  a  merltorlouB  defense  to 
tbe  action.  Such  a  showing  Is  ordinarily  re- 
quired to  be  made  by  affidavit  of  nmlts,  and 
should  have  been  so  made  in  ttie  present  case. 
Perbaps  if  the  court  bad  entered  the  defoult 
before  the  explraUon  of  the  defendant's  time 
to  plead,  no  affidavit  ct  merits  would  have 
been  required,  because  tbe  court  would  then 
have  acted  in  excess  of  its  Jurisdiction ;  but 
ttiat  Is  not  the  case  here.  The  record  shows 
that  the  defendant  procured  an  extension  of 
time  to  plead  only  after  the  statutory  tine 
had  fully  elapsed ;  and  It  Is  well  settled  that 
an  order  granting  on  extension  of  time,  made 
after  tbe  expiration  of  tbe  statutory  time.  Is 
void,  and  may  be  rl^tfully  ignored.  In  re 
Clary,  112  GaL  292,  44  Pac.  660.  Gonsequen^ 
ly  tbe  order  setting  a^e  the  defendant's  de- 
fault must  be  reversed;  but  we  bave  no 
doubt  ttiat  upon  the  going  down  of  tbe  re* 
mlttltnr  tbe  lower  coort  may,  In  the  exerdse 
of  Its  discretion  and  In  furtherance  ot  Justice, 
permit  the  defendant  upon  a  forUier  bearing 
and  consideration  of  tbe  motlm  to  set  aside 
tbe  defoult,  to  Ba]K>leoient  the  sbowli^  al- 
ready made  with  an  affidavit  of  merits. 

For  tbe  reasons  sfoted,  tbe  Judgment  and 


tbe  order  setting  aside  the  defoult  are  re- 
versed, and  the  cause  remanded  for  further 
proceedings 

SPADONI  V.  OIACOMAZZI.   iCh.  1461.) 
(District  Court  ot  Appeal,  E^t  District,  Cal- 
ifornia.  April  1,  181S0 

1.  WOEK  AND  LaBOB  COICPKHSATXOII— 

CONTBACTS. 

Where  one  out  of  friendship,  and  without 
expectation  of  profit  and  witboat  any  agree- 
ment that  he  abould  be  compensated,  rendered 
services  of  a  minor  character  on  the  ranch  of 
another,  he  could  not  recover  compensaliou  with- 
oi:t  showing  that  during  tbe  performance  at 
the  work  he  made  a  contract,  express  or  im- 
plied, for  compensation. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  H  S-10;  Dec.  Dig.  «=95.] 

2.  WOBK  AND  LABOB  COMPBMSATION— 

Contracts. 

An  implied  promise  to  pay  for  services  ren- 
dered and  accepted  may  be  rebotted  by  proof 
that  tbe  services  were  intended  to  be  gratuitous 
or  by  circumstances  from  which  tbe  law  rai8< 
es  the  presumption  that  the  services  were  not 
intended  to  be  compensated,  such  as  when  ren- 
dered between  members  of  tbe  same  hoosehold, 
or  between  those  closely  rdated  by  blood ;  and, 
to  anthorlze  compensation  In  such  cases,  tfae 
circumstances  must  warrant  tbe  hiference  that 
it  was  the  expectation  of  both  parties  that  ctnn- 
pensation  should  be  made. 
_  tlSd.  Note.— For  other  eases,  see  Work  and 
Labor.  Cent  Dig.  §1  3-7;  Dec.  Dig.  «=>4.] 

Appeal  from  Superior  Court,  Monterey 
County;  B.  V.  Sargent,  Judge. 

Action  by  B.  Spadoni  against  B.  O.  Oi8CO< 
maszl.    From  a  judgment  for  defendant,. 

plaintiff  appeals.  BeTersed. 

Daugherty  ft  Lacey,  of  Salinas,  Cor  ap* 
pellant  W.  a  White,  of  Beaumont,  for  re- 

spondent 

PER  CUBIAM.  This  Is  an  appeal  by  plain- 
tiff from  a  Judgment  in  foror  of  the  defend- 
ant and  fron  an  order  denying  his  motion  for 
a  new  trial.  In  the  month  of  September,  IWMt. 
tbe  plaintiff  was  the  owner  of  real  and  per- 
sonal property  In  the  county  of  Monterey;, 
and  while  he  waa  absent  serving  a  term  of 
Imprlsonmoit  at  San  Quentin,  tfa^  defendant, 
acting  under  a  power  of  attorney,  looked  aft- 
er and  managed  his  property  until  his  dis- 
cbarge in  the  month  of  March,  1012.  Subs»^ 
quently  the  defendant  rendered  to  tbe  plain- 
tiff a  sfotement  of  bis  receipts  and  disburse^ 
menta  as  manager  of  said  property,  but  plain- 
tiff, being  dissatisfied  with  such  statement, 
commenced  this  action  for  an  accounting. 
The  defondant,  In  addition  to  his  answer  put- 
ting in  Issue  all  of  the  allegations  of  the- 
complaint,  filed  a  croes-complaint,  Tia  which  he 
claimed  9780  for  bis  services  In  looking  after 
the  plalntlff'a  property  and  family  during  ttie 
letter's  enforced  absence.  Judgmmt  went  for 
defondant  on  bis  croOft^onqilaint  in  the  sum 
of  $687.&L  a.  balance  arrived  at  after  end- 
ttlng  blm  with  the  aforesaid  itm  of  $75a 

[1,  U  As  to  this  Item  wo  agree  with  Q» 
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plaintiff  that  tbe  evldenoe  does  not  Bnataln 
the  finding  bj  the  trial  court  tiiat  the  defend- 
ant Is  entitled  to  this  snm  for  servtcea.  De- 
fendant admits  that  there  was  no  agreement 
that  he  should  be  compensated  for  his  serr- 
ices ;  and  he  also  admits,  at  least  by  Implica- 
tion, that  when  he  undertook  the  work  he  did 
not  Intend  to  charge  therefor.  In  this  connec- 
tl<Hi  It  la  proper  to  say  that  If  later  he  f  onud 
tbe  duties  of  the  undertaking  more  onerous 
than  he  bad  expected,  and  therefore  changed 
his  mind  and  decided  to  (iarge  for  the  same, 
It  was  his  duty  to  hare  established  a  contract 
with  the  plaintiff,  express  or  Implied,  to  that 
effect  15  Am.  &  Eng.  Bncy.  of  Law,  1079. 
Thla  was  not  done!  The  defendant  also  not 
only  admitted  that  he  might  have  told  the 
plaintiff's  son  that  he  was  making  no  charge 
for  the  services  in  question,  but  also  testified 
In  effect  that  it  had  not  occurred  to  him  to  do 
60  until  the  plaintiff  commenced  this  action. 
The  defendant  was  engaged  In  the  saloon 
tmslneas  a  short  distance  from  the  plaintiff's 
ranch,  and  was  attending  to  the  bar  at  night. 
Hm  services  rendered  on  the  ranch  were  of  a 
minor  character;  and  it  Is  quite  plain,  we 
think,  from  tbe  record— tbe  plaintiff  being  tbe 
def^danfa  fatber-in-law — that  the  motive 
whtcb  prompted  tbe  services  was  a  desire  to 
help  the  plalntlfl^i  wife  and  son,  a  mere 
yontb,  In  the  management  of  the  small  stock 
farm,  qninglng  from  firlendahlp,  and  that 
ther»  was  not  even  a  remoto  expectation  of 
pecuniary  profit 

"That  a  promise  to  pay  tor  services  rendered 
and  accepted  is  implied,  *  *  *  'is  liable  to  be 
rebutted  •  •  •  by  proof  that  the  services 
were  intended  to  be  gratuitous,  or  even  by  par- 
ticular drcumstanees,  from  which  tbe  law 
would  raise  tbe  counter  presumption  tbat  tbe 
services  were  not  intended  to  be  a  charge  agalnat 
the  party  who  was  benefited  thereby.  •  *  • 
When  the  aenrleM  are  rendered  between  mtm- 
bers  of  the  same  household  or  between  those  moat 
closely  related  by  blood,  'we  find  other  motives 
than  a  desire  of  gain,  which  may  prompt  tbe 
exchange  of  mutual  benefits  between  them.' 
*  *  *  Our  own  deeUona  appear  to  support 
the  doctrine  that  to  authorise  compensation  In 
such  cases  the  clrcnmstances  must  be  such  as 
to  warrant  the  inference  that  It  was  the  ez- 
I)ectatlon  of  both  parties  that  compensation 
should  be  made,  *  *  •  that  it  Is  the  ezpec- 
tations  of  the  parties  existing  while  the  relation 
continued  that  is  to  control,  and  *  *  *  no 
drennntance  occurring  afterwards  can  convert 
into  an  implied  contract,  that  which  was  not 
BO  before."  Crane  v.  Derrick,  167  Cal.  667, 
«n,  109  Pac  31,  82. 

'^e  presumption"  tliat  services  are  to  be 
compensated  "ceases  to  exist  when  It  Is  shown 
that  they  were  merely  such  office*  as  one  friend 
would  perform  for  another  in  time  of  sickness 
or  distress."  Dallman  v.  Frank,  1  CaL  App. 
Ml,  82  Pac  564.  -»  ^t- 

Where  there  was  no  intent  to  claim  com- 
pensation for  services  rendered,  at  the  time 
they  were  rendered,  no  recovery  can  be  bad 
therefor.   Evans  v.  Henry,  66  IlL  App.  144. 

A  party  performing  services  fbr  another 
without  Intending  to  charge  therefor,  and  un- 
der such  circumstances  as  to  lead  the  latter 
to  believe  that  no  chai^  will  be  made,  can- 


not recover  therefor.    7<mea  t.  Clark,  28 

Iowa,  593. 

"No  one  is  bound  to  pay  for  volunteered  serv> 
ices  rendered  under  circumstances  which  do  not 
fairly  indicate  an  expectation  of  reward."  Covel 
V.  Tomer,  74  Mich.  408,  41  N.  W.  1091 ;  Stro- 
ther  V.  rWltt  98  Mo.  App.  293,  Tl  S.  W. 
1129:  D.  Sullivan  &  Go.  v.  Owens  (Tex.  Civ. 
App.)  80  &  W.  690. 

When  the  relation  of  tbe  parties  is  such 
as  to  negative  tbe  Idea  that  services  were 
rendered  in  expectation  of  payment,  compen- 
satlon  cannot  be  recovered.  In  re  Cooper,  6 
Misc.  Rep.  601.  27  N.  T.  Bupp.  426. 

As  to  the  other  items  in  the  record,  it 
might  well  be  deemed  that  tbe  defendant, 
having  no  brief  In  this  court,  is  nnable  to 
answer  the  contentions  of  the  plaintiff  with 
reference  to  them.  But  be  that  as  it  may, 
the  record  Is  in  sucb  condition  that  we  are 
unable  to  intelligently  discuss  those  items; 
and  since  from  what  we  have  Just  said  it  ap- 
pears  that  the  Judgment  and  order  must  bO 
reversed,  it  will  be  onneoessary  to  do  w. 

Judgmokt  and  order  ravened. 


SAN  FRANCISCO  COMMERCIAL  AGENCZ 

V.  McKEON  et  al.    (Civ.  1400.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.  April  2,  1915.) 
Pi.EADiHa  4S9205  —  AcTioH  Against  Gab- 

NJSHER— GOMFUmT— GENBKAI.  DEUUBBSB. 
A  complaint  which  alleges  that  on  a  dea^ 
irnated  day  defendant  became  indebted  to  plain- 
tiff In  a  specified  sum  by  virtue  of  a  writ  of 
garnishment  being  served  on  defendant  by  a 
sheriff  In  an  action  In  which  plaintiff  was  plain- 
tiff and  a  third  person  defendant  Is  good  in  the 
absence  of  a  special  demurrer,  though'  the  stat- 
ute requires  the  sheriff,  In  executlnK  the  writ, 
not  only  to  leave  a  copy  of  the  writ  with  the 
garnishee,  but  also  a  notice  that  the  debt  owing 
by  him  to  defendant  is  attached. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  «=»491-493,  495.  496,  488-610; 
Dec  Dig.  «s>206.] 

Appeal  from  Superior  Court.  Alameda 
County;  Wm.  S.  Wells,  Judge. 

Action  by  the  San  Francisco  Commercial 
Agency  against  Neal  J.  McKeon  and  another. 
From  a  Judgm^t  for  plaintiff,  defendants 
appeal.  Affirmed. 

H.  M.  Anthony  and  Herbert  S.  Ooold,  both 
of  San  Francisco,  for  appellants.  Perry  & 
Peny,  of  San  Francisco,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a 
Judgment  in  favor  of  plaintiff  and  against 
the  defendants,  brought  to  this  court  upon 
the  Judgment  roll.  The  sole  point  presented 
for  determination  Is  as  to  whether  or  not  the 
trial  court.  In  overruling  the  defendants*  gen- 
eral demnrrer  to  ttao  complaint^  committed 
error. 

The  complaint  alleges  that: 

"On  the  14tta  day  of  February  1813,  defend- 
ants became  indebted  to  the  plaintifE  in  the 
sum  of  $383.90  by  virtue  of  a  certain  writ  oC 
garnishment  being  served  upon  said  defendants 
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by  tha  dieriff  of  the  coimty  of  Alameaa"  m 
that  certain  action  "in  wbich  the  San  Francisco 
Commercial  AgeQcy  waa  the  plaiutiCE,  and  one 
Margaret  nail  the  defendant" 

The  statute  on  the  subject.  It  Is  true,  In  tbe 
case  of  a  garnishment,  requires  that  tbe 
sheriff,  In  executing  the  writ,  shall  not  only 
leave  a  copy  of  the  writ  with  the  person  ow- 
ing the  debt  to  the  defendant,  but  also  a  no< 
tlce  that  the  debt  owing  by  lilm  to  the  de- 
fendant Is  attached  In  pursuance  of  such  writ 
But  we  think  the  complaint,  in  the  absence  of 
a  special  demurrer,  states  sufficient  facts  to 
oonsUtute  a  cause  of  action;  and  it  was  so 
held  In  the  recent  case  of  Midway  Five  Oil 
Co.  V.  Citizens'  Nat.  Bank  of  Los  Angeles,  143 
Paa  800. 

Judgment  affirmed. 


BABEBLT  v.  HABERLT.    (Civ.  1466.) 

{District  Coort  qf  Appeal,  Elzst  District.  Oalif 
fomia.  March  81,  191fi.) 

1.  Action  «=al6— Cause  or  AonoN  — Sahi 
Person  Plaihtiit  and  Defendant. 

Though  ordinarily  courts  will  not  enter- 
tain jnriadiction  of  an  actiMi  where  plaintiff 
and  defendant  are  the  same  person,  tbe  court 
will  take  jarisdiction  of  an  action  on  a  claim 
against  a  decedent's  estate,  tboagb  the  guard- 
ian of  tbe  ineane  claimant  and  the  administra- 
tor of  decedent  are  the  same  person,  where  the 
action  is  brought  and  defended  is  good  faith. 

[Ed.  Mot&— For  other  cases,  sw  Acttw,  Cent 
Dig.  i  84;  Dec.  Dig.  «^.] 

2.  Appeai.  and  Ebbok  <8=3lO40  —  HABMr.gsa 

ErBOB— BULINQS  ON  PlJIADINOS. 

Krror  tn  overruling  a  demurrer  to  a  com- 

Elaint  demnrrable  because  of  uncertainty  is 
armiesB  where  defendant  was  not  embarrassed 
thereby  in  bis  defense. 

[Ed,  Notc^For  other  caao.  see  Appeal  and 
Error,  Gent  Dig.  H  4089-4U6;  Dae.  ENg.  «=> 
1040.] 

8.  CONTBACTB  «S3l7S— IlCSTBUianTS  IN  FOB- 

KiON  Lanouaobs  —  TEAnauTXONS— Ques- 
tion FOE  OOUBT. 

The  court  In  interpretating  an  Instramant 
in  a  foreign  language,  is  not  bound  by  the 
translation  offered,  by  a  party,  but  may  resort 
to  tbe  testimony  and  translations  of  other  wit- 
nesses to  determine  tbe  meaning  and  intent 
thereof 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Mm  878,  10lO0&7-1068,  1786, 

1808,  mon>K.  Digr*=»if6.] 

4.  IHSUKANOB  ^775  —  Featbbnal  XnsuB- 
ANOB— BT-LAWB—GONSTBUOTION. 

Dnder  a  by-law  of  a  fraternal  society  de- 
claring that  a  married  member  must  lesre  tiie 
money  either  to  his  wife  or  children,  and  that 
he  need  not  make  a  will,  because  the  money  be- 
longs to  tbe  wife,  and,  it  there  is  no  wife,  to 
tbe  children,  and  he  cannot  by  affect  the 
persons  to  whom  the  money  will  be  paid,  but 
if  there  are  no  children,  and  the  member  does 
not  live  with  his  wife,  he  can  make  a  will,  and 
that  it  is  only  when  there  are  no  children  and 
the  wife  is  dead  that  he  can  make  a  will,  tbe 
money  on  the  death  of  a  m«nber  passes  with- 
out regard  to  any  will  to  bis  surviving  wif^  or, 
if  no  snrvrving  wife,  to  hla  children.  ■ 

[Ed.  Note.— For  other  cases,  see  InanrSBoe. 
Cent  Dig.  I  1941;  Dec.  Dig.  ^oTTS.] 


5.  PUlU>INO  «»S84  —  ISSUES  AND  PBOOF  — 
AHSWEB— SeT-OfB  and  OonNTEBCIAUf. 

Where,  in  an  action  by  the  guardian  of  an 
Insane  widow  of  a  member  of  a  fraternal  soci- 
ety to  recover  money  paid  by  the  society  to  her 
son,  whose  administrator  merely  denied  lack  of 
information  and  belief  that  the  money  received 
by  tbe  son  had  not  been  paid  to  tbe  widow,  evi- 
dence that  the  son  had  paid  or  contributed 
money  for  the  support  of  me  widow  was  inad- 
missible ;  since  the  subject-matter  of  a  counter* 
claim  is  not  admlssiue  unless  afibrmatiYely 
pleaded. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1296-1298;  Dec.  Dig.  •8s>384.] 

9.  EXEOUTOBS  AND  ADHINISTBATOBS  ®=9234— 

Claims— Rejection— Acts  Constitutinq. 
Under  Code  Civ.  Proc.  Sfi  1496,  1498,  pro- 
viding that,  where  the  executor  or  administra- 
tor or  tbe  judge  neglects  to  indorse  allowance 
or  rejection  of  a  claim  for  ten  days  after  pres- 
entation, the  neglect  Is  equivalent  to  a  rejjec- 
tion  authorizing  suit  thereon  by  claimant,  fail- 
ure of  an  administrator  to  act  on  a  claim  for 
ten  days  after  presentation  is  a  rejection  of  the 
claim,  and  the  claimant  may  sue  thereon. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Sfi  832-830%, 
842,  8421^ ;  Dec.  Dig.  ^2S€\ 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  J.  Murasky, 
Judge. 

Action  by  Rose  Haberly,  by  B.  T.  Morton, 
her  guardian  ad  litem,  against  William  T. 
Haberly,  as  administrator  of  George  W. 
Haberly,  deceased.  From  a  Judgment  for 
plaintiff,  def«idant  appeals.  Affirmed. 

J.  B.  White,  of  San  I^andsoo,  for  appel- 
lant Sullivan  &  SnlliTan  and  Tbeo.  J.  Boche, 
of  San  Frandsco,  tor  reqKmdent 


PER  CURIAM.  The  plaintiff  In  this  ac- 
tion recovered  a  Judgment  against  the  de- 
fendant, as  the  administrator  of  the  estate 
of  George  W.  Haberly,  deceased,  in  the  sum 
of  $800,  with  interest  thereon  from  tbe  29th 
day  of  March.  1901.  George  W.  Haberly  died 
in  tbe  dty  and  county  of  San  Francisco  on 
the  5th  day  of  December,  1910.  Thereafter, 
on  March  11,  1911,  his  lather,  William  T. 
Haberly,  was  appointed  administrator  of  bis 
estate  with  the  will  annexed.  Prior  thereto, 
to  wit,  on  the  24th  day  of  January,  1911,  Wil- 
liam T.  Haberly  bad  been  appointed  as  tbe 
guardian  of  the  person  and  estate  of  his 
mother,  Rose  Haberly,  an  insane  person. 
On  August  31,  1911.  William  T.  Haberly,  as 
guardian  of  Rose  Haberly,  presented  to  the 
Judge  of  the  superior  court  in  which  the  es- 
tate of  George  W.  Haberly,  deceased,  was 
pending  for  probate,  a  claim  In  the  sum  sued 
for,  which  claim  was  rejected  by  tbe  judge. 
On  November  29,  1911,  William  T.  Haberly, 
as  guardian  of  Rose  Haberly,  Instituted  an 
action  on  tbe  rejected  claim  in  the  estate 
which  he  represented  aa  administrator.  De- 
murrers to  the  complaint  and  an  amended 
complaint  In  the  action  were  sastaiued,  and 
subsequently  one  E.  T.  Morton  was  appoint- 
ed guardian  ad  litem  of  Rose  Haberly,  who. 
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for  a  cause  of  action  In  a  seconci  amended 
complaint  alleged  practically  aU  of  the  mat- 
ters and  things  set  forth  in  the  complaint 
originally  filed  by  WilUam  T.  Haberly. 

At  the  outset  It  is  insisted  that  the  trial 
conrt  should  not  have  entertained  Jurisdic- 
tion of  the  action  In  the  face  of  the  objec- 
tion that  the  papers,  pleadings,  and  proof 
showed  that  the  appointment  of  the  guardian 
ad  litem  was  suggested  by  the  defendant, 
WUIiam  T.  Baberly.  Because  of  this  fact  It 
is  contended  that  the  motion  for  judgment 
of  dismissal  made  by  the  counsel  who  de- 
fended the  action,  and  was  the  attorney  for 
the  residuary  legatee  under  the  will  of  the 
deceased,  should  have  been  granted,  because, 
as  was  claimed,  the  action  was  one,  in  effect, 
wherein  tbe  same  person  was  appearing  as 
both  plaintiff  and  defendant 

[1]  It  Is  the  mle  ordinarily,  and  for  rea- 
sons that  are  obrlous,  that  courts  will  not 
entertain  Jurisdiction  of  an  action  where  the 
plaintiff  and  defendant  are,  In  fact,  one  and 
the  same  person;  but  the  rule  has  no  ap- 
plication to  the  facts  of  the  present  case. 
Tbe  claim  of  the  plaintiff  against  the  estate 
of  George  W.  Haberly,  deceased,  having  been 
rejected  by  the  court  In  which  the  estate  was 
pending,  relegated  her  to  an  action  upon  the 
claim ;  and  she  could  not  be  deprived  of  that 
remedy  merely  because  the  guardian  of  her 
person  and  estate  happened  to  be  at  the  same 
time  the  administrator  of  tbe  estate  of  the 
deceased.  The  suggestion  that  a  guardian 
ad  litem  be  appointed  for  the  purpose  of 
bringing  suit  was  apparently  made  In  good 
faith,  and  it  does  not  appear  here  tbat  tbe 
action  was  Instituted  for  the  purpose  of  pro- 
curing a  collusive  judgment.  That  the  ac- 
tion was  defended  In  good  faith  is  evidenced 
by  tbe  vigorous  defense  interposed  by  the 
counsel,  who,  nominally  representing  Wil- 
liam T.  Haberly,  In  fact  appeared  In  and  de- 
fended tbe  actlm  as  the  attorney  for  the 
residuary  legatee  under  the  will  of  the  de- 
ceased, who  was  the  one  person  most  Inter- 
ested in  the  defense  of  the  action. 

[2]  Conceding  for  the  sake  of  ai^nment 
that  tbe  plaintiff's  complaint  was  demurrable 
upon  the  ground  of  uncertainty  In  certain 
particulars,  nevertheless  the  error,  if  any,  in 
the  order  overruling  the  demurrer  does  not 
appear  to  faave  placed  the  defendant  at  a 
disadvantage,  and  therefore,  after  Judgment 
rendered  upon  the  facts,  must  be  held  to 
have  been  harmless.  Huffner  t.  Sawday,  153 
Cal.  86,  M  Pac.  424 ;  Widemann  v.  Digg^  21 
Cal.  App.  842,  131  Pac.  882. 

Tlie  pleaded  and  proven  facts  of  the  case 
upon  which  the  claim  of  the  plaintiff  was 
founded  are  substantially  these:  Tbe  Eln- 
tracbt  Bund,  a  fraternal  society  of  which 
Frederick  Haberly,  deceased,  the  husband  of 
the  plaintiff,  was  a  member,  bad,  after  the 
plaintiff  had  been  dedared  incompetent,  and 
during  tbe  period  of  her  Incompetency,  paid 
the  sam  of  $800  to  George  W.  Haberly,  a 
son,  tos  and  on  account  of  the  inmrance 
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whI(A  became  due  and  payable  np<»  tbe 
death  of  Frederick  Haberly.  Frederick  Hab* 
erly  left  a  last  will  and  testament,  In  which 
he  specifically  bequeathed  the  sum  due  upon 
his  death  for  life  Insurance  from  the  Eln- 
tracht  Bund  to  his  son,  George  W.  Haberly, 
who  was  also  nominated  and  subsequently 
appointed  as  the  administrator  of  the  fa- 
ther's estate.  The  trial  court,  in  accord  with 
the  allegations  ct  the  plaintiff's  complaint, 
found  that : 

"In  bis  lifetime  •  •  ♦  Frederick  Haberly 
was  B  member  of  tbe  Eintraefat  Bund,  a  benevo- 
lent society  of  San  Francisco,  *  •  *  and 
upon  the  d«atb  of  said  Frederick  Haberly,  by 
reason  of  his  membership  in  said  society,  the 
sum  of  SSOO  became  due  and  payable  to  his 
widow,  *  •  *  Bose  Haberly;  that  on  the 
29th  day  of  March.  1901.  Geoi^e  W.  Haberly, 
a  son  of  •  ♦  •  Bose  Haberly,  received  said 
sum  of  $800  from  the  Eintracht  Bund  •  •  • 
for  and  on  behalf  of  his  mother,  •  •  •  who 
was  then,  ever  since  has  been,  and  now  is  in- 
carcerated in  the  state  hon>itu  for  the  insane 
at  Stockton." 

[S,  4]  The  principal  point  made  In  support 
of  the  appeal  relates  to  the  Insufficiency  of 
the  evidence  to  support  the  foregoing  find- 
ings, and  deals  largely.  If  not  entirely,  with 
the  construction  which  should  be  placed  upon 
the  by-laws  of  the  Eintracht  Bund  which 
designated  the  persona  who  might  become  the 
beneficiaries  of  its  insurance.  It  is  conceded 
that  the  by-law  In  question  was  a  controlling 
constituent  of  the  contract  for  insurance  en- 
tered into  between  the  Eintracht  Band  and 
Frederick  Haberly,  and  that  the  will  of  the 
latter  was  of  no  avail  if  it  named  as  a  bene- 
ficiary of  the  Insurance  a  person  not  entitled 
thereto  under  the  by-law.  The  by-law  In 
question  was  printed  and  promulgated  In  the 
German  language ;  and,  although  offered  and 
received  In  evidence  upon  the  trial,  the  trial 
court  had,  as  we  have,  only  liberal  transla- 
tions of  the  same.  The  translation  of  Mr. 
Frederick  Hut)er,  a  member  of  tbe  Eintracht 
Bund,  and  who  partic-iputed  In  the  prepara- 
tion of  its  by-laws,  was  that: 

"A  married  member  must  leave  tbe  money 
either  to  his  wife  or  children,  and  It  is  not 
necessary  for  him  to  make  a  will,  because  the 
money  belongs  to  the  widow,  and,  if  there  is 
no  such  widuw,  the  children.  He  can  make  a 
will  if  he  wants  to,  but  he  cannot  thereby  af- 
fect the  persons  to  whom  the  money  will  be  paid 
upon  bia  death.  If  there  ia  no  such  children, 
and  the  member  not  living  with  his  wife,  then 
he  can  make  a  will.  It  is  only  when  there  is 
no  children  and  the  wife  is  dead  [that]  be 
can  make  a  wilL" 

Henry  Gumbell,  the  treasurer  of  the  Ein- 
tracht Bund,  testified  as  a  witness  for  tbe 
plaintiff  for  the  purpose  of  translating  the 
by-law  In  question;  and  in  that  behalf  was 
questioned  and  made  answers  as  follows: 

"Q.  Would  you  kindly  read  those  provisioiui 
to  which  I  have  referred?  A.  {reading).  The 
insarance  of  a  married  member  goes  to  his 
wife—  The  Court:  CJ.  A  married  member 
must  insure  to  his  wife?  A.  Ves;  or  to  his 
children  if  he  don't  have  no  wife.  Q.  Continue 
reading  that  paragraph.  A.  If  he  has  no  wife, 
he  makes  It  to  the  children;  the  children  is 
next** 
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Upon  behalf  of  the  defendant  a  transla- 
tion, which  was  accepted  by  counsel  for  the 
plalnUff,  was  offered  and  received  In  evi- 
dence reading  as  follows: 

"A  married  member  must  leave  the  insurance 
cither  to  his  wife  or  his  children ;  and  It  is  not 
necessary  for  him  to  make  a  will,  aa  the  money 
will  be  paid  to  the  widow,  or,  if  none  oatlive 
him,  to  the  children." 

Standing  solely  upon  the  last-quoted  trans- 
latloD,  counsel  for  the  deifendant  insists  that 
the  by-law  In  question  must  be  ocoutniea  to 
mean  that,  while  a  married  member  of  the 
ESntracht  Bund  need  not  make  a  will  dis- 
posing of  his  Insurance  money,  yet.  If  he 
does  make  a  will,  be  is  privileged  to  leave 
the  Insurance  money  to  either  his  wife  or  his 
cbildr«i,  as  he  prefers,  ^e  correctness  of 
this  traiulattott  cannot  be  conceded.  True, 
this  construction  finds  support  in  the  first 
clause  of  tlie.  defendant's  translation,  which 
reads  that,  "A  married  member  must  leave 
the  insurance  to  either  bis  wife  or  his  chtl- 
drm;"  but  this  clause  alone  falls  far  ^rt 
of  controUtng  the  Intent  and  purpose  cft  the 
by-law ;  and  the  concluding  clause  of  the  by- 
Jaw  as  translated  by  the  defendant,  which 
provides  that  "It  is  not  necessary  for  bim 
(the  member)  to  make  a  will,  as  the  money 
will  be  paid  to  the  vridow,  or,  if  none  out- 
live him,  to  the  children,"  fortifies  the  con- 
structlctti  contended  for  1^  the  plaintiff.  The 
trial  court  was  not  limited  in  Its  Interpreta- 
tion of  the  by-law  In  question  to  the  transla- 
tion thereof  offered  by  the  defendant,  but 
it  had  the  right  to  resort,  as  It  evidently  did, 
to  the  testimony  and  translations  of  the  wit- 
nesses Gumbel  and  Huber  for  the  purpose  of 
determining  the  meaning  and  Intent  of  the 
hy-law;  and,  when  the  translation  of  the 
defendant  In  Its  entirety  is  considered  and 
construed  In  conjunction  with  the  testimony 
and  translations  of  the  witnesses  for  the 
plaintiff,  we  have  no  doubt  but  that  the  evi- 
dence adduced  upon  the  whole  case  warrants 
^d  sustains  the  interpretation,  evidently 
adopted  by  the  trial  court,  that  under  the  by- 
laws of  tbe  Elntracht  Bund  the  insurance 
money  of  a  deceased  member,  without  regard 
to  the  will  of  the  deceased,  will  go  to  and 
must  be  paid  to  tbe  widow  of  the  deceased 
member,  or,  if  there  be  no  widow,  then  to  his 
children. 

[S]  There  was  no  error  In  the  ruling  of  the 
trial  court  sustaining  the  objection  to  a  ques- 
tion pro[M3unded  to  a  witness  for  tbe  defeniT- 
ant  as  follows: 

"Do  you  know  of  yonr  own  knowledge  wheth- 
er George  W.  Haberty  ever  pidd  your  mother. 
Rose  Haberly,  any  money  or  omtribnted  any 
funds  toward  her  aapport?" 

The  answer  of  the  defendant  did  not  pur- 
pmt  to  plead  a  set-off  against  the  fdalm  of 
the  plaintiff,  but  merely  denied  uptm  lack  of 
lnformBtl<»i  and'  belief  that  tbe  money  al- 
leged to  have  been  received  by  George  W. 
Baberly  had  not  been  paid  to  the  plaintiff. 
Undoabtedly  the  defendant  was  entitled  nn- 
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der  a  general  denial  to  ahuw  payment,  if  he 

could,  in  whole  or  in  part  of  the  money  in 
suit;  but  that  was  not  tbe  purpose  ot  tbe 
questitm  objei^  to.  Plainly  the  purpose  ot 
the  questUm  was  to  elicit  evidence  the  only 
tendency  of  which  would  foe  to  show  that 
he  bad  paid  or  contributed  m<mey  towards 
the  support  of  his  mother,  whidi  fact,  if  es- 
tablished, would  not  be  evidence  of  payment 
in  tbe  strict  sense  of  tbe  term,  but  rather 
would  be  evidence  only  of  Uie  existence  of 
a  counterclaim ;  and  It  is  a  well-settled  rule 
of  law  in  tb.la  state  that  the  subject-matter 
of  a  counterclaim  is  not  admissible  tn  evi- 
dence unless  It  be  afflrmatlvel}'  pleaded.  Ber- 
nard V.  Mullot,  1  Cal.  36S;  Hicka  v.  Oreen, 
0  CaL  74;  Qulnn  v.  Smith,  49  CaL  163;  Mat- 
bet  of  Couts,  100  Gal.  400,  34  Pac.  866. 

[I]  There  Is  no  merit  in  the  contention 
that  the  action  could  not  be  maintained  un- 
til the  claim  upon  which  it  was  founded  was 
formally  rejected  by  the  administrator.  The 
claim  wag  duly  presented  to  the  administra- 
tor, who  failed  to  act  thereon  within  ttie  pre- 
scribed statutory  time;  and  subsequently  it 
was  presented  to  and  rejected  1^  the  Judge 
presiding  oves  tbe  court  in  which  the  estate 
was  pending  probate.  Tbe  rejection  <Ht  a 
claim  against  an  estate  by  either  the  execu- 
tor or  administrator  or  a  Judge  of  tbe  su- 
perior court  entitled  tbe  claimant  to  bring 
suit  thereon ;  and  the  ne^ect  of  the  admin- 
istrator in  the  present  case  to  act  upon  the 
claim  within  ten  days  after  it  had  foeeen  pre- 
sented to  him  was  the  equivalent  of  a  re- 
jection.  Code  Civ.  Free.  H  1406^  1408. 

This,  we  think,  disposes  of  all  of  the  polntf> 
made  in  support  of  the  appeal  which  are 
worthy  of  serious  consideration. 

TbB  Judgment  appealed  from  is  aflSnned. 


BUTDAM  T.  LOS  ANOELSa  BT.  00. 
(Otv.  1407.) 

(Dlatrict  Court  of  Appeal.  Second  District,  Cal- 
ifornia.   April  5,  1815.) 

1.  Cabbibbs  «s>2  —  STAtnTCB— Chaboxs— bc- 

FLtED  Repeal. 

St.  1S77-78,  p.  18,  i  1,  declares  that  no 
street  railroad  in  any  city  or  town  with  more 
than  100,000  inhahitants  shall  be  allowed  to 
charge  more  than  five  cents  fare  for  each  pas- 
senger for  a  trip  of  any  distance,  and  that  a 
Tiolaticm  shall  expose  the  owner  to  a  forfei- 
ture of  f 250  in  favor  the  person  so  unlawfully 
charged.  Olv.  Code.  1  Cm.,  adopted  In  1872, 
was  ia  1903  (SL  19^,  p.  172).  re-enacted  so 
aa  to  provide  that  the  rates  of  fare  should  not 
exceed  ten  cents  for  one  fare  for  any  distance 
under  three  miles,  but  that  in  municipalities 
of  the  first  class  they  should  not  exceed  five 
cents.  Beld  that,  while  implied  repeals  are 
not  hiTored,  yet  section  601,  as  re-enacted,  to 
apparently  a  revision  of  the  earlier  statute, 
which  was  repealed  by  implicatioo,  and  so  act 
of  1878  is  not  applicable  to  the  city  of  Los 
Angeles  though  ft  had  over  a  population  of 
100,000. 

ri<:d.  Note.— For  otiier  cases,  see  Oasrlers, 
Cent.  Dig.  H  4*  S;  I>ee.  Dig.  «s»2.]  . 
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2.  Statutes  «=3l69— Rktztai.  w  Act  Bk< 

HBALBD— OaBRIEBS. 

PnbUc  UtiUtiea  Act  (St  Ex.  Sees.  1911.  d. 
62)  S  82,  wbldi  follows  Const  art.  12,  {  23, 
declares  that  the  act  shall  not  affect  the  powers 
of  control  over  a  pnbUc  utility  vested  in  a  dt; 
or  incorporated  town  which  a  majority  of  the 
qnalified  electors  shall  vote  to  contiDne  nnim- 
paired.  St.  1911,  p.  2051,  coDfera  upon  the 
city  of  Los  Angeles  the  power  to  regnlate  street 
car  rates.  The  Public  Utilities  Act  generally 
regulated  street  car  rates.  Held,  in  the  absence 
of  action  by  the  city,  the  general  statute  ap- 
plied governing  the  rates,  and  an  earlier  stat- 
ute which  had  been  repealed  was  not  revived. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ff  246,  247,  250;  Dea  Dig.  «»169.j 

Appeal  from  Superior  Court,  Lob  Angeles 
Oouiity ;  3.  P.  Wood.  Jndgfe 

AcUon  b7  Mirrs  L.  SoFdam  against  tiie 
Los  Angeles  Bailway  Gompanr,  a  eorpora- 
tfoo.  Sitom  a  Judgmait  for  defendant,  plain- 
tiff appeals.  AlBrmed. 

M.  O.  Graves,  of  Los  Angeles,  and  Cole  & 
Brown,  of  Nelson,  Neb.,  for  appellant  O'Mel- 
veuy,  Stevens  &  Millikta  and  Gibson,  Dunn  & 
Oratcher,  all  of  Los  Angeles,  for  rewondent 

CONRBT,  P.  J.  In  this  action  the  plaintiff 
seeks  to  recover  certain  penalties  to  which 
he  claims  to  have  become  entitled  under  the 
provisions  of  "an  act  to  limit  and  fix  the  rates 
of  fares  on  street  railroads  In  dttes  of  more 
than  100,000  Inhabitants,"  approved  January 
1,  1878  (Stats.  1877-78,  p.  18).  Judgment  was 
entered  In  favor  of  the  defendant  after  an  or- 
der sustaining  its  demurrer  to  the  complaint. 
From  this  Judgment  the  plaintiff  appeals. 

[1]  Sectlfm  1  of  the  act  <tf  1878  reads  as 
follows: 

"No  street  railroad  in  any  city  or  town  of 
this  state,  with  more  than  100,000  inhabitants, 
shall  be  allowed  to  charge  or  collect  a  liigher 
rate  of  fare  than  Ave  cents  for  each  passenger 
per  trip  of  any  distance  in  one  direction,  either 
going  or  commg,  along  any  part  of  the  whole 
length  of  the  road  or  its  connections." 

The  next  section  provides: 

"Every  violation  of  the  provldons  oi  section 
1  of  this  act  shall  subject  the  owner  or  ownera 
of  the  street  railroad  violating  the  same  to  a 
forfeiture  to  the  person  so  unlawfully  (barged, 
or  paying  more  tnan  is  therein  allowed  to  be 
charged,  the  sum  of  two  hundred  and  Qity  dol- 
lars for  each  and  every  instance  when  such 
unlawful  charge  is  made  or  collected,  to  be  re- 
covered by  suit  in  any  court  of  competent  jurist 
diction;  such  causes  of  action  shaU  be  assign- 
able, and  the  action  may  be  maintained  by  the 
assignee  in  his  own  name,  and  several  causes 
of  acttim  arising  out  of  unlawful  charges  or 
collections  from  different  persons  may  be  vest- 
ed in  the  assignee  and  nnited  in  the  same  ac- 
tion." 

If  this  net  was  In  force  In  May,  1912,  vrtien 
the  alleged  charges  of  ten  cents  per  trip  were 
made,  the  plaintiff's  complaint  stated  a  cause 
of  action,  and  the  demurrer  was  improperly 
sustained. 

Section  001  of  the  Civil  Code,  as  adopted 
In  1872,  provided  as  to  street  railroad  corpo- 
rations that: 

"The  rates  of  fare  on  the  cars  must  not  ex- 
ceed ten  ceata  for  one  fare  for  sny  distance  UD- 
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der  three  miles.  *  *  *  A  violation  the 
provisions  of  this  section  subjects  the  corpo- 
ration to  a  fine  of  one  hundred  dollars  for  each 

offense." 

Section  604,  Civil  Code,  also  enacted  In 

1872,  says: 

"Any  corporation,  or  agent  or  employd  there- 
of, demanding  or  charging  a  greater  sum  of 
money  for  fare  on  the  cars  of  such  street  rail- 
road than  that  fixed,  as  provided  in  this  title, 
foifeits  to  the  person  from  whom  such  sum  is 
received,  or  who  is  thus  overcharged,  the  snm 
of  two  hundred  dollars,  to  be  recovered  In  a  dvii 
action,  in  any  justice's  coart  having  jurisdi^ 
tion  thereof,  against  the  corporation/' 

Xn  the  year  1903  (St  100S»  p.  172)  section 
EKKL  of  the  avU  Code  was  re-enacted  In 
amoded  form,  and  the  amendmrait,  so  far  as 
applicable  here,  consisted  in  adding  certain 
words  to  the  first  sentence  of  the  section  so 
that  the  same  reads  as  follows: 

"The  rates  of  fare  on  the  cars  must  not  ex- 
ceed ten  cents  for  one  fare  for  any  distance 
under  three  miles,  and  in  municipal  corporation* 
of  the  firtt  cla»8  mwt  not  exceed  fiv€  eenU  for 
each  pattenger  per  trip  of  any  tftotenes  «»  OM 
direotioH  either  going  or  oomtnur,  alona  any  part 
of  the  vihole  length  of  the  road  or  m  oonneo- 
ttona." 

The  alleged  excessive  charges  to  plaintiff 
were  made  In  the  city  of  Los  Angeles.  Ao- 
cordlng  to  the  census  of  the  year  1900,  the 
city  of  Los  Angeles  had  a  population  of  102,- 
479 ;  and  according  to  the  census  of  1910  it 
had  a  population  of  319,189.  In  1901  (Stats. 
1901,  p.  94)  an  act  was  adopted  for  the  classl- 
flcatlon  of  cities  in  California  whereby  those 
cities  having  a  population  of  more  than  200,- 
000  constituted  the  first  class,  and  those  hav- 
ing a  population  of  more  than  100,000  and  not 
exceeding  200,000  constituted  the  first  and 
one-half  class.  By  a  similar  act  of  1911 
(Stats.  1911,  p.  476)  all  cities  having  a  popula- 
tion of  more  than  400,000  constitute  the  first 
class,  and  those  having  a  population  of  more 
than  250,000  and  not  exceeding  400,000  are 
in  the  first  and  one-half  class.  It  thus  ap- 
pears that  at  the  time  of  adoption  of  the  1903 
amendment  to  section  501  of  the  Civil  Code 
the  city  of  Los  Angeles  was,  and  In  May, 
1912,  it  was,  and  ever  since  has  been,  a  city 
of  the  first  and  one-half  class ;  and  not  untU 
the  census  of  1900  was  It  established  as  a 
city  of  more  than  100,000  inhabitants, 

From  the  foreg(4ng  facts  It  further  appears 
that  the  above-quoted  act  of  1878  did  not  ap- 
ply to  the  city  of  Los  Angeles  until  the  year 
1900.  From  that  time  until  the  present  (ex- 
cept for  a  few  months  between  the  time  of 
taking  the  1010  federal  census  and  the  time 
when  the  reclassification  act  of  1911  became 
effective)  it  has  been  applicable  to  that  dty^ 
if  the  act  Itself  Is  still  In  force. 

It  should  be  noted  that  the  words  describ- 
ing the  flve-cent-fare  limit  as  added  to  sec- 
tion 601  by  the  act  of  1903  are  Identical  with 
tiie  corresponding  part  of  section  1  of  the  act 
of  1878;  that  Is  to  say,  "five  cents  for  each 
passenger  per  tr^  ot  any  dlatanoe  In  one  di- 
rection, either  going  or  oomtng,  along  any 
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part  of  the  wbole  length  of  the  road  or  Its 
connecttons."  Bat,  whereas  the  five-cent 
limit  described  In  the  act  of  1878  is  made 
applicable  to  dtles  ''with  more  than  one 
hundred  thoosand  inhabitants,"  the  words 
used  in  the  amoidroent  to  section  601 
are  "in  municipal  corporations  of  tbe  first 
class."  It  Is  reasonable  to  assume  that  the 
Legislature,  In  enactiog  this  kind  of  an 
amendment  to  the  statutory  law,  has  in  view 
the  cmdltions  existing  as  to  population  and 
daadflcatlon  In  the  Mveral  dties  of  the  state. 
If  it  had  been  Intended  merely  to  eodl^  tbe 
act  of  1878  by  transferring  section  1  thereof 
into  section  SOI  of  tbe  Civil  Code,  the  words, 
*Vttb  more  than  one  hundred  thousand  in- 
faftbitaitt^  would  liaTO  been  transferred,  In- 
Stead  of  substituting  tbe  words  "in  municipal 
eoiporatloiis  of  the  first  class."  niat  ibis 
amendment  was  made  for  tbe  purpose  of  cod- 
ifying and  at  the  same  time  amending  the 
earlier  statute  Is  sufficiently  clear  from  tbe 
identity  of  the  Bobjectmatter  and  from  tbe 
duplication  of  languaga  as  to  the  rate  of  fare 
prescribed  and  the  change  In  phraseology  as 
to  description  of  the  kind  of  corporation  In 
whldk  the  rule  pzesedbed  la  made  applicable. 
TUm  reasonable  Tiaw  of  tlie  matter  la  tme- 
fber  omflrmed  by  the  history  of  tbe  legisla- 
tion and  tbe  fact  that  section  601,  as  amend- 
ed tax  1908,  Is  in  tbe  same  language  as  the 
amendment  proposed  by  tbe  Code  comnds- 
•lonwB,  which  the  Legialatare  attempted  to 
adopt  by  an  act  passed  in  1901,  whldk  act, 
liowevw,  OB  account  of  the  insnflkdency  ct  its 
title,  was  dediund  to  be  void.  Tha  iq^rt  of 
tbe  Code  commissioners,  whose  recommenda- 
tiona  were  fiAlowed  by  said  act  «C  lOOl,  plain- 
ly shows  that  the  purpose  of  the  proposed 
amendmoit  was  to  transfer  Into  tbe  Civil 
Code,  with  some  amendment,  the  legislation 
omtalaed  in  tbe  act  of  1878.  While  this 
historical  matter  la  not  at  all  condnslve,  yet 
St  is  somewhat  tveTsuasiTe  when  It  coincides, 
as  It  does,  with  the  natural  reason  of  tbe 
matter. 

Having  thus  considered  the  foregoing  sev- 
eral steps  in  legislation,  together  with  the 
conditions  to  whldi  they  were  intended  to 
apply,  we  are  led  to  the  condudon  that  sec- 
tion 601  of  the  Civil  Ckide.  as  amended  In 
1903,  together  with  the  already  existing  sec- 
tion 604,  Civil  Code,  was  intended  as  a  sub- 
stitute for  the  act  of  1878,  as  well  as  for  the 
original  section  501. 

"While  it  Is  true  that  repeals  by  Impllcatfon 
are  not  favored,  whenever  it  becomes  apparent 
tiiat  a  later  statute  is  rerisory  of  the  entire  mat- 
ter of  an  earlier  statate,  and  is  designed  as  a 
subfltitute  for  it,  the  later  statute  will  prevail, 
and  the  earlier  statute  will  be  held  to  have  been 
superseded,  even  though  there  be  fonnd  no  In- 
consititenciefl  or  repugnancies  between  the  two." 
Hack  V.  Jastro,  m  Cal.  130,  132,  68  Pac  372. 
37.3. 

[2]  It  is  further  contended  by  req;K>ndent 
that  whatever  provisions  of  law  existed  by 
virtue  of  any  of  tbe  foregoing  statutes  were 
SQIierseded  by  tbe  public  utilities  act,  which 
became  effective  on  tbe  38d  day  of  March, 


1912  (Stata.  1911,  Etz.  Sees.  p.  18).  Section 
27  of  that  act  states  a  general  rule  cono»n- 
lug  street  car  teres  wltiiln  the  corporate  lim- 
its of  dties.  Section  73a  provides  a  rule  of 
damages  to  be  recovered  in  dvll  actions  on 
account  of  violations  by  any  public  utility  of 
the  provisions  of  the  Constitution  or  any 
law  of  this  state  or  any  order  or  decision  of 
the  Ballroad  Commission.  Section  76a  pro- 
vides for  penalties  to  be  recovered  on  account 
of  violations  of  tbe  provisions  of  the  Con- 
stitution of  this  state  or  of  said  public  util- 
ities act  Secti(m  87  declares  that  "all  acts 
or  parts  of  acts  inconsistent  with  tbe  provi- 
sions of  this  act  are  hereby  repealed."  Be- 
spondent's  position  as  to  tbe  result  of  the 
putdlc  utilities  act  as  affecting  earlier  sta^ 
utes  is  not  seriously  disputed  as  to  Its  gen- 
eral effect  But  It  is  claimed  by  appellant 
that  the  provisions  of  said  act  are  not  ap- 
plicable to  the  dty  of  IjOB  Angeles,  and  that 
tber^re  the  act  of  1878  (assuming  it  to  have 
survived  tbe  1903  amraidment  of  section  601, 
Civil  Code)  remains  In  force  within  that  city. 

Section  82  of  the  public  utilities  act  (dose- 
ly  following  section  28  of  article  12  of  the 
Constitution  as  amended  October  10, 1911)  in 
part  reads  as  follows: 

"This  act  iball  not  affect  Boch  powers  of  con- 
trol over  any  nublic  utility-  vested  in  any  city 
and  county  or  incorporated  city  or  town  as,  at 
an  election  to  be  held  purauaut  to  laws  to  be 
hereafter  passed  by  tbeXegislature,  a  majority 
of  tbe  qualified  electors  Toting  thereon  of  such 
city  and  county,  or  incorporated  city  or  town, 
shall  vote  to  retain,  aaa  tiotil  such  election 
such  powers  ihaU  continue  unimpaired  in  Buch 
city  and  county  or  Incorporated  dty  or  town." 

In  March.  1911,  the  city  of  Los  Angeles,  by 
virtue  of  charter  amendments,  became  vested 
with  power  to  regulate  street  railway  fares. 
Stats.  1911,  pt  2,  p.  2051  et  seq.  If,  In  the 
exercise  of  this  power,  the  dty  of  Los  Angeles 
has  enacted  Its  own  local  regulations,  those 
regulations  have  superseded  the  general  laws, 
and  any  statute  In  force  which  otherwise 
would  govern  as  to  the  public  utility  In  ques- 
tion Is  superseded  In  Its  operation  and  effect 
BO  long  as  the  city  chooses  to  continue  in  the 
exercise  of  Its  paramount  right  of  controL 
The  complaint  in  the  case  at  bar  Is  silent  up- 
on tbe  subject  of  action  or  nonaction  by  the 
dty  of  1^8  Angeles  in  the  exercise  of  the 
power  BO  reserved ;  and  perhaps  we  would  be 
jnstiQed  In  assumlo^;,  against  tbe  plaintiff, 
that  the  supposed  regulations  have  been 
made.  But,  even  if  the  dty  has  remained  In- 
active as  to  this  matter,  that  does  not  aid  the 
plaintiff's  case.  For  in  this  event  the  public 
utilities  act,  rather  than  the  preceding  stat- 
utes, would  apply,  and  a  statutory  penalty 
claimed  under  the  act  of  1878  could  not  lie  re- 
covered. Tbe  public  uUilties  act  is  a  general 
law,  effective  throughout  the  state,  except 
only  that  its  operation  within  a  dty  having 
a  charter  like  that  of  the  dty  of  Los  Angeles 
Is  superseded  whenever  and  so  long  as  such 
dty  continues  in  the  exercise  of  Its  powers  of 
regulation  of  the  public  utility  in  question. 
But  tbe  provisions  of  sectUm  82  above  quoted 
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and  the  prorlalonB  of  the  ConstltutlOD  (article 
12,  8  23)  go  only  to  the  extent  of  preventing 
au;  Interference  with  the  municipal  right 
of  control  where  such  control  exists  end  Is 
exercised.  Sach  legislation  as  that  of  the 
public  utilities  act,  when  enacted,  is  com- 
plete as  a  law  of  the  state ;  but  It  is  provid- 
ed that  such  law  shall  not  have  any  such  ef- 
fect GS  will  Interfere  with  a  city  In  the  ex- 
erdse  of  certain  municipal  powers  which,  un- 
der the  Constitution,  are  made  superior  to 
the  general  law.  The  provisions  of  the  Con- 
stitution Intended  to  preserve  the  self-govern- 
ing powers  of  certain  cities  with  respect  to 
these  matters  were  not  Intended  to  place  any 
limitation  upon  the  power  of  the  state  to  sub- 
stitute one  general  law  for  another. 
The  Judgment  is  affirmed. 

We  concur:   JAMBS,  3. ;  SHAW,  J. 


ROUKTREE  v.  OLANTON.    (No.  1448.) 
(Supreme  Court  of  Ariaona.    June  1,  1916.) 

1.  Bills  and  Notes  *»484— Pleamng— Pat- 

HENT. 

The  defense  of  payment  of  a  note  ia  a  spe- 
cial one  which  mast  be  specifically  pleaded  to 
be  relied  upon. 

[£d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1636-1038,1568;  Dec.  Dig. 
«S9484.] 

2.  Bills  and  Notes  4=>489  —  Aorions  — 
Pleading — Payment— Sufticienct. 

The  complaint  alleged  a  note  had  oot  been 
paid.  The  answer  averred  that  if  the  note  ever 
was  executed  and  delivered  it  had  been  fully 
paid  and  discharged.  Civ.  Code  1913,  par.  419, 
declares  that  an  answer  shall  consist  of  a  con- 
cise statement  of  facts  constituting  a  defense. 
Paragraph  483  declares  that  if  defendant  de- 
sires to  prove  any  payment  it  shall  be  plainly 
described,  field,  that  the  averment  of  payment 
was  not  a  concise  statement  of  the  nature  of  the 
detenae,  but  was  a  mere  allegation  of  the  oon- 
clusioD,  and  evidence  of  payment  was  not  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  CenL  Dig.  »  1687-1642;  Dec.  Dig.  4s> 
489.] 

Appeal  from  Superior  Court,  Bfarlcopa 
Connty;  J.  a  Pbllllps,  Judge. 

Action  by  H.  W.  Rountree  against  T.  N. 
Clanton.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded. 

Sloan  &  Westervelt,  of  Phoenix,  for  ap- 
pellant Hayes  &  Laney,  of  Phoenix,  for  ap- 
pellee. 

CUNNINGHAM,    J.     The   appellant  as 
plaintiff  commenced  this  action  May  22,  1913, 
upon  the  following  negotiable  Instrument: 
"$4G8.75.  September  25,  1911. 

"On  or  before  sixty  days  after  date  for  value 
received,  I  promise  to  pay  to  the  order  of  my- 
self the  sum  of  four  hundred  sixty-eight  and 
75-100  dollars  with  interest  at  the  rate  of  6 
per  cent,  per  annum  from  date  until  paid.  Pay- 
able at  valley  Bank  of  Pbomix,  Ariz. 

•T.  N.  Clanton," 

Indoraed  on  the  back  as  fUlows,  "T.  N. 

Clanton." 


Plalntlfl  alleges  tlutt  fbe  note  was  preaetl^ 
ed  for  payment  at  maturity,  and  payment 
demanded,  but  detendant  failed  and  refused 
to  pay  the  same;  that  the  plaintiff  Is  the 
legal  owner  and  holder  of  said  note,  and 
there  is  due,  owing,  and  unpaid  the  said 
principal  sum  and  interest  at  the  said  rate 
from  date. 

The  only  contested  fact  at  the  trial  was 

the  fact  of  payment,  and  the  evidence  offered 
by  the  defendant  and  allowed  by  the  court 
was  offered  and  received  upon  the  theoi? 
ttiat  the  fact  of  payment  was  placed  In  Issue 
by  the  pleadings.  This  the  plaintiff  consist- 
ently denied.  All  evidence  tending  to  prove 
payment  was  admitted  over  the  objection  of 
the  plaintiff,  and  plaintiff  now  assigns  error; 
the  jury  having  returned  a  verdict  for  the 
defendant,  and  judgment  having  been  ren- 
dered in  accordance  with  the  verdict. 

[1,  n  The  averments  treated  by  the  court 
and  the  defendant  as  raising  the  issue  of 
payment  are  contained  in  paragraph  3  of  the 
answer.    Paragraph  3  Is  as  follows: 

"Answering  paragraph  numbered  3  of  the 
plaintiff's  complaint,  the  defendant  alleges  that, 
if  the  promissory  note  pleaded  in  the  plaintilTB 
complaint  ever  was  executed  and  delivered,  the 
said  alleged  note  has  been  folly  paid  by  the  de- 
fendant and  discharged." 

Paragraph  3  of  the  complaint  alleges  that 
no  part  of  the  sum,  principal,  and  interest, 
promised  to  be  paid,  has  been  paid,  though 
payment  thereof  has  been  duly  demanded. 
The  answer  is  clearly  evasive,  alleging  that 
"if  the  note  was  executed  and  delivered  It 
has  been  [>ald.  Paragraph  419,  Civil  Code 
1913,  re-enacting  paragraph  12T7.  Revised 
Statutes  of  Arizona  1901,  provides  that : 

"The  pleadings  shall  consist  of  a  concise  state- 
ment of  the  facta  constituting  the  plaintiff's 
cause  of  action  or  the  defendant's  ground  of  de- 
fense" 

Clearly  the  answer  is  not  a  concise  state- 
ment of  facts  constituting  the  defendant's 
grounds  of  defense.  At  most,  it  Is  In  effect 
a  conditional  denial  of  one  ^eclflc  paragraph 
Of  the  complaint.  The  defense  of  payment 
iB  new  matter  and  a  special  affirmative  de- 
fense, and,  if  relied  upon,  must  be  pleaded 
specially. 

A  conditional  denial  of  indebtedness  on 
the  note  "if  the  note  was  executed  and  de- 
livered" cannot  be  said  to  be  a  concise  state- 
ment of  the  facts  constituting  defendant's 
grounds  of  defense.  It  Is  a  concise  state- 
ment of  the  nature  of  the  defense  defendant 
relies  upon ;  that  is,  be  states  that  he  relies 
upon  payment  as  a  defense,  but  be  foils  to 
make  a  concise  statem^t  of  the  facts  upon 
which  he  relies  as  constituting  payment 
That  our  system  of  pleading  requires  a  de- 
fendant to  state  the  facts,  not  the  evidence, 
relied  upon  as  a  special  defense,  there  can  be 
no  doubt  from  the  wording  of  paragraph  41^ 
supra.  The  L^^latnre  has  not  been  content 
with  such  a  general  statement  of  the  rule 
goreming  the  pleadings  of  the  parties  when 
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tbe  defenses  of  payment,  counterclaim,  or 
set-off  are  InTolved.  and,  to  avoid  uncertain- 
ty in  respect  to  setting  up  such  defenses,  par- 
agraph 4iB3,  ClTll  Code  1913,  a  re-enactment 
of  parasraph  1866  of  tile  Hevlsed  Statutes  of 
Arizona  1901,  has  been  carried  forward  from 
the  1887  Revised  Statutes  of  Arizona,  Imply- 
ing a  penalty  for  a  failure  to  olbaetve  the 
requirements,  supra.  Faragraidi  488,  sapra, 
is  as  follows: 

"If  the  defendant  desire  to  prove  anv  pay- 
ment, counterclaim  or  set-off,  the  same  shall  be 
plaialy  and  particularly  described  in  the  answer, 
so  as  to  give  toe  plamtUf  full  notice  thereof. 

From  thla  the  court  must  presume  that, 
when  defendant  has  failed  to  plainly  and 
particularly  describe  his  defense  so  as  to 
give  plaintiff  fuU  notice,  he  does  not  desire 
to  prove  payment  as  a  defense  To  allege 
that  the  note  has  been  paid  In  full  by  the  de- 
fendant, and  discharged,  Is  nothing  more 
than  an  allegation  of  a  conclusion  from  some 
unstated  facts  known  perhaps  only  to  the 
party  pleading,  and  gives  tbe  plaintiff  no  no- 
tice of  the  facts  defendant  relies  upon  as 
constituting  payment  and  discharge,  and 
paves  no  way  for  the  introduction  of  evi- 
dence other  than  direct  payment  of  money 
in  due  course  In  support  of  such  defense. 
Plaintiff  could  not  be  expected  to  meet  other 
facts  by  evidence. 

Paragraph  483,  supra,  was  doubUess  mod- 
eled after  article  1266,  Saylea*  Texas  OlvU 
Statutes,  reading  as  follows : 

"In  every  action  In  which  a  defendant  shall 
desire  to  prove  any  payment,  counterclaim  or 
set-off,  be  shall  file  with  his  plea  an  account 
stating  distinctly  the  nature  of  such  payment, 
counterclaim  or  aet-off,  and  the  several  items 
thereof ;  and  on  failure  to  do  so  be  shall  not 
be  entitled  to  prove  tbe  same  unless  it  he  bo 
pkinly  and  particularlv  described  in  the  plea  aa 
to  give  the  plaintiff  full  notice  of  the  character 
thereof." 

This  language  was  construed  and  applied. 
In  a  number  of  early  Texas  cases  (Holllman 
v.  Rogers,  6  Tex.  91;  Able  v.  6  Tex. 
427;  Wells  t.  Falrbank,  S  Tex.  681;.  Hahn 
V.  Broussard,  3  Tex.  Civ.  App.  481,  23  S.  W. 
88),  to  have  reference  to  matters  of  partial 
payments,  and  not  to  payment  In  money  in 
full  and  discharge  thereby.  Such  is  the 
clear  meaning  of  the  Texas  statute,  but, 
while  ours  is  modeled  after  that  statute,  the 
language  in  tbe  Texas  statute  Justifying  such 
application  as  given  It  by  the  Texas  courts 
is  absent  from  paragraph  483,  supra,  and 
therefore  the  Texas  cases  are  not  pertinent 
as  authority  for  the  same  application  to  be 
given  to  our  statute.  The  Arizona  statute 
requires  the  defendant  to  plainly  and  par- 
ticularly describe  in  his  answer  any  payment 
be  desires  to  prove,  "so  as  to  give  the  plain- 
tiff full  notice  thereof."  This  the  defendant 
has  clearly  failed  to  do,  and  hence  he  must 
be  held  to  be  precluded  from  offering  proof 
of  payment,  because  the  issue  of  payment 
was  not  involved  In  tbe  absence  of  a  auffl- 
dent  pleading.  The  court  erred  In  admitting 


the  evidence  complained  of,  ,and  for  that  rea* 
son  the  judgment  must  be  reversed.  The 
cause  Is  remanded  for  a  new  trial,  with  in- 
structions that  the  defendant  be  granted  per- 
mission to  amend  his  answer,  If  he  can  and 
desires  to  do  so,  and  take  further  proceed- 
ings according  to  law. 
Reversed  and  remanded. 

BOSS,  a  J.,  and  FRANEUN,  J.,  concur. 


BEBEIL  V.  MANNING.    (No.  1445.) 
(Supreme  Court  of  Arizona.   June  1,  1915.) 

SUBSCBIITIONS  ®=»1Q — CONSTBUCTION — "AC- 
TUAL PUBCHASE." 

Defendant  was  one  of  several  property 
owners  who  would  be  benefited  by  the  erection 
of  a  federal  building  near  hia  land.  The  appro- 
priation for  the  acquisition  of  a  site  was  not 
sufficient  to  purchase  the  premises  desired,  antl 
adjoining  property  owners  agreed  to  raise  the 
difference.  Defendant,  on  tbe  express  condition 
of  an  actual  purchase  of  the  property  for  a  fed- 
eral building  site  within  one  year,  agreed  to 
pay  a  certam  amount  to  the  boilding  commit- 
tee, ifeld,  that  the  term  "actual  purchase" 
means  present  purchase  or  executed  sale,  and 
an  agreement  by  tbe  government  to  accept  the 
offer  of  the  committee  on  condition  that  the 
sdlers  fumish  an  abstract  of  title  within  a  lim- 
ited time  was  not  a  oompUance, 

[Ed.  Note.— For  other  case^  see  Subscriptions, 
Cent  Dig.  H  14-17:  Dec  Dig.  ^16J 

Appeal  from  Superior  Conr^  Pfaua  Coun- 
ty; Wm.  F.  Cooper,  Judge. 

Action  by  L.  H.  Manning  against  Andres 
RebefL  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Reversed  and  remanded. 

John  B.  Wright,  of  Tucson,  for  appellant 
John  H.  Campbell,  of  Tucson,  for  appellee. 

ROH&,  O.  J.  The  facts  out  of  wblct  thla 
suit  grew  are  briefly  as  follows:  In  1910  the 
Congress  of  the  United  States  appropriated 
$15,000  td  purchase  a  building  site  for  a  fed- 
eral building  In  the  city  of  Tucson.  As  is 
usual  in  such  cases,  a  contest  among  local 
property  owners  to  have  tbe  site  adjacent  to 
their  holdings  was  inaugurated.  The  site 
finally  selected  by  the  federal  authorities 
was  the  one  presented  by  the  parties  to  this 
litigation  and  others  similarly  affected.  The 
owners  of  the  pr(^>erty  demanded  of  the  gov- 
ernment, as  Its  price,  the  sum  of  ^,800  and 
as  the  pressed  purchaser  had  but  $15,000 
to  be  applied  for  that  purpoae,  it  became 
necessary  to  raise  the  difference  fit  $27,800 
by  subscriptions  from  those  whose  property, 
because  of  its  proximity  to  the  proposed 
site,  would  be  benefited  by  Increased  values. 
The  appellant  owned  a  lot  contiguous  to  the 
proposed  elte^  and  was  one  of  those  interest* 
ed  in  making  the  sale  to  the  govermuent 
Negotiations  for  the  sale  and  purchase  of  the 
lot  in  question  were  begun  in  July,  1910,  and 
were  carried  on  thereafter  by  a  committee 
composed  of  appellee,  W.  Roustadt;  and  Jolub 
Mets,  r^nresentlng  the  ciUsens  particularly 
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Interested.  In  April,  1012,  when  It  appeared 
probable  that  the  sale  would  be  effected,  a 
snbscrlptioa  paper  was  circulated  among 
those  Interested,  to  which  all,  except  appel- 
lant, subscribed  to  pay  towards  raising  the 
sum  needed.  Appellant  refused  to  sign  the 
general  subscription,  but  made  oat  and  mall- 
ed  to  one  of  the  committee  the  following  In- 
atmnient: 

"Tncson,  Arixona.  Apr.  4,  1912. 
"Upon  the  express  condition  of  the  actnal  pur- 
chase b7  the  United  States  government,  for  a 
federal  building  site,  of  a  st^p  of  land  160  hj 
147  feet  off  the  extreme  southeast  comer  of 
block  208  two  hundred  and  eight  as  per  Fore- 
man's surr^  of  the  city  of  Tucson  within  one 
year  from  date  hereof,  time  being  the  essence  of 
this  obligation,  I  hereby  promise  to  pay  to  the 
order  of  Fred  Bonstadt,  trustee,  the  sum  of 
$1000.00,  one  thousand  dollars,  payable  four 
months  after  the  consummation  of  the  pur- 
chase by  the  United  States  government  of  the 
above  mentioned  site,  under  conditions  herein 
expressed. 

'Tucson,  April  4,  '12.        Andres  RebeiL" 

Across  the  face  at  such  instrument  was 

this  indorsement: 

"Accepted  subject  to  conditions  herein  ex- 
pressed. F.  BoDstadt" 

On  Sesttember  17,  1912,  tbe  government 
fomially  accepted  the  offer  at  sale  by  the 
committee,  providing  that  wltUn  60  days 
the  Bellas  fnmish  an  abstract  of  title  that 
would  be  approved  by  the  Attorn^  General 
ot  the  United  States.  Because  of  the  numer- 
ous owners  of  the  proposed  site  (ad  a  mort- 
gage on  a  part  thereof,  the  committee  was 
unable  to  furnish  abstract  and  deeds  of  con- 
veyance, as  required  by  the  government,  un- 
til in  April,  1914,  when  the  government  paid 
the  purchase  price  of  ¥15,000  and  accepted 
the  deeds  of  conveyance  tendered  It  by  thh 
committee.  The  instrument  executed  by  ap- 
pellant was  assigned  to  appellee,  who  insti- 
tuted this  suit  to  recover  thereon  tbe  amount 
specified  In  the  agreement  The  appellee  had 
Judgment,  from  which  this  appeal  Is  prose- 
cuted. 

The  aoestlon  to  be  decided  Is  one  of  law, 
the  construction  of  a  written  contract,  to 
which  the  parties  hereto  subscribed  their 
names  and  gave  their  mutual  assent  The 
construction  turns  on  the  meaning  to  be  giv- 
en to  their  language.  The  controversy  arises 
over  the  words  "actnal  purchase,"  contained 
In  the  contract  The  appellee  contends  that, 
when  the  government  on  April  17,  1812,  ac- 
cepted tbe  offer  to  sell  by  tbe  committee, 
there  was,  within  the  terms  of  the  contract, 
an  ''actual  purchase"  of  the  property  by  the 
government,  whereas  the  appellant  contends 
that  the  words  mean  an  executed  sale,  and 
inasmuch  as  there  was  no  executed  sale,  un- 
til April,  1914,  he  insists  that  he  Is,  by  the 
very  terms  of  his  contract  exonerated  from 
liability.  Of  course  the  acceptance  by  the 
government  of  the  committee's  offer  Initiated 
rights  and  liablUties  enforceable  under  the 
law.  On  the  one  hand,  there  was  a  contract 
to  sell,  and  on  the  other,  a  contract  to  pur- 
chase tbe  property  subject  to  title,  etc  In 


common  parlance  such  a  trimsactlffli  might 
be  referred  to  as  a  purchase  or  sale.  Un- 
completed deals  not  Infrequently  are  thus 
characterized,  and  we  may  assume  that  the 
parties  to  tbe  agreement  here  inv^ved  were 
cognizant  of  that  fact  and  sought  by  the  use 
of  apt  words  to  avoid  such  a  construction  of 
their  contract  This  contract  obUgated  the 
appellant  to  pay  {1,000  upon  the  express  con- 
dition that  the  government  actually  purchas- 
ed the  property  within  one  year  from  April 
4,  1812,  and  made  time  of  the  ess^ce  of  the 
obligation.  1  Corpus  Jorls,  page  1182,  defines 
"actual"  to  mean — 

"real:  present:  visible;  existent;  existing  at 
the  time ;  existing  in  fact  In  legal  phraseology 
'actual'  is  something  real  in  oppositim  to  con- 
structive or  specnlc^ve;  something  existii«  In 

fact" 

In  Kramer  v.  Wilson,  49  Or.  338,  90  Pac 
183,  It  Is  said: 

"An  actual  sale  is  tbe  transfer  of  property 
from  one  person  to  another,  and  includes  tbe 
actual  and  complete  transfer  of  the  title.  A 
conditional  sale  of  land  is  a  purchase  for  a  price 
paid,  or  to  be  paid,  to  become  absolute  in  the 
purchaser  on  Uie  occurrence  of  a  particular 
event   •   ♦   • " 

The  words  "actual  purchase  or  sale"  occur 
in  the  Massachusetts  statute  concerning 
transactions  of  brokers  with  their  customers, 
and  the  court,  in  Fiske  v.  Doucett^  206  Mass. 
275,  92  N.  B.  455,  said: 

"Actual  purchase  or  sale  means,  in  this  con- 
nection, a  real  and  tangible  transfer  of  a  fuU 
and  complete  title  to  an  existing,  defined,  and 
certain  security  or  commodity." 

It  was  decided  In  Idaho  Implement  Co.  t. 
Lambach,  16  Idaho,  407,  101  Pac  8S1  (quot- 
ing from  the  syllabus)  that: 

"The  distinction  between  an  actual  sale  or  a 
mere  executory  agreement  to  sell  personal  pn»>- 
erty  is  that  in  the  former  the  thing  which  is  the 
subject  of  the  contract  becomes  the  property  of 
the  buyer  the  moment  the  contract  is  conclud- 
ed, *  *  *  while  in  the  lattK  the  goods  re- 
main the  property  of  the  seller  till  tite  contract 
is  executed." 

The  committee  within  the  time  limit  of 
one  year,  as  fixed  by  the  contract  of  appel- 
lant, bad  secured  a  "mere  executory"  con* 
tract  of  purchase  from  the  government,  and 
nothing  more.  We  think  the  language  used 
in  the  contract  clearly  imported  an  exchange 
of  purchase  price  and  title  deeds,  a  fully  ex- 
ecuted contract,  beforo  appellant  could  be 
held  to  pay  the  amount  stipulated,  and  that 
an  "actual  purchase"  as  used  in  the  con- 
tract means  a  change  of  title  from  the  sellers 
to  the  purchaser,  or  at  least  a  more  sub- 
stantial transfer  of  title  than  a  mere  con- 
ditional agreement  to  purchase,  as  in  this 
case,  which  might  or  might  not  be  consum- 
mated according  as  the  title  offered  was  ap- 
proved by  the  Attorney  General  of  the  United 
States  or  not 

It  may  seem  unfair  and  Inequitable  that 
the  appellant,  who  was  greatly  benefited  in 
having  the  federal  building  located  so  near 
his  property,  should  be  relieved  from  bear^ 
tng  his  part  of  the  burdens,  while  others  re- 
ceiving like  benefits  contributed  to  their 
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n^eana  to  secure  Qm  location  of  tbe  atractnre 
at  the  desired  place,  but  It  must  be  borne 
In  mind  that  there  was  no  legal  obligation 
on  the  part  ot  any  one  to  contribute,  and 
that  those  who  did  so  did  it  Toluntarlly,  and 
that  tt  appellant  desired  to  hedge  around 
hla  attm  restrictions  and  conditions,  harsh  or 
otherwise,  be  had  the  right  to  do  ao.  The 
conrts  are  powerless  to  mafee  contracts  for 
IMirtles ;  their  province  being  confined  to  the 
construing  of  contracts  made  by  tbe  parties 
thetnariTce. 

Jadgment  la  rereraed,  with  dicectlona  tliat 
the  complaint  be  diamiseed. 

FBANKIIN  and  CUMNINOHAM,  J  J.,  con- 
enr. 


TBUOKBB  RIVER  GENERAL  ELBCTRIO 
CO.  T.  DURHAM.    (Nos.  2047,  2063.) 

(Supreme  Court  of  Merada.   May  2%  191B.) 

1.  EuiNBira  Domain  «a>i07— As8U8iaii<t  or 
Dahaqes  by  Just— Statotbs. 

la  condemnation  proceedlDgs  to  assess  the 
damages  for  a  right  of  way  taken  by  a  power 
company.  tlM  ramiplaint  and  answer  contained 
names  «e  eommiaalonerg  to  assess  compensation 
end  damages,  as  provided  by  Laws  1907,  c.  12& 
the  act  goveminz  at  tbe  time.  Rev.  Laws,  S§ 
6606-M29,  relating  to  the  subject  of  eminent 
domain,  enacted  after  institution  ot  the  proceed- 
ings, provided  in  section  G624  that  the  provi- 
sions of  the  Rev.  liSwe  relative  to  civil  actions 
should  constitute  tbe  rules  of  practice  in  pro- 
ceedings under  said  chapter.  Section  G199  pro- 
vided that  an  issue  of  fact  should  be  tried  by  a 
Jury,  unless  a  Jury  trial  was  waived,  and  sec- 
tion 6818  provided  that  the  repeal  of  a  law 
by  tbe  act  should  not  affect  any  actitm  or  pro- 
ceeding commenced  in  a  civil  case  before  the 
repeal  took  eflCect.  but  the  proceedings  In  such 
case  shall,  as  far  as  practicable,  conform  to  the 
provisions  of  tbe  Bev.  Laws.  JEfeltf,  that  the 
action  of  the  trial  oourt  la  calling  a  jury  was 
justified;  since  tbe  general  rule  agMnst  the 
retrcHipective  construction  of  a  statute  does  not 
apply  to  statutes  relating  oaly  to  remedies. 

[E^  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  451-466;  Dec  Dig.  «=»167.] 

2.  EHiNBifT  Domain  csitieT— AsSBsauEirr  or 

DaMAOBS  BT  JuBT— SXATUtX  —  COHSnTU- 
nONALITT. 

Tbe  Legislature  may  delegate  to  a  jury  the 
power  to  fix  compensation  and  damages  in  oon- 
oemnatton  proceedings;  tbe  Ocmatitutiou  b^ng 
silent  as  to  the  metliod  of  determining  sUcA  mM- 
ters. 

[Ed.  Notc^For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  451-456;  Dec.  Dig.  ^IOTT] 

8.  Eminbi?t  Domain  ^167— Absbssment  or 
Damages  bt  Jubt— Statdtb— IIepeal. 
Where  oondenuiatlon  proceedings  were  in- 
stltDted  when  Laws  1607.  c  128^  related  the 
subject,  and  provided  that  comttensation  and 
damages  should  be  assessed  by  commissioners, 
tbe  assessment  of  damages  in  such  proceedings 
by  a  iury  was  permissible  after  tbe  enactment 
«f  Bev.  LawL  jM  6600-5629,  which  regulated 
the  subject  of  eminent  domain,  and  expressly 
repealed  the  former  act;  since  the  general  rule 
that  a  special  statute  enacted  for  a  special 
poipose,  when  complete  In  itself,  is  not  repealed, 
modified,  or  ammded  by  a  subsequent  general 
statute,  has  no  application  where  the  later  gen- 
eral ststute  expressly  repeals  the  former  acL 

[Ed.  Note. — ^For  other  cases,  see  Ehnlnent  Do- 
main. Cent.  Dig.  H  461-466;  De&  Dig.  «aaie7.] 


4.  Emikbnt  Domain  4=a209— AsaBBSMrwr  or 

Damages  ny  Juar  —  Waiveb  of  Right  — 
Statute. 

Under  Rev.  Laws,  i  5226,  providing  that 
trial  by  jury  may  be  waived  by  failure  to  de- 
maud  the  same  at  or  before  the  time  for  trial, 
iirbere  condemnation  proceedings  were  set  for 
hearing  on  deCeDdant'a  motion,  and  he  did  not 
demand  a  jury,  and  the  case  was  continued  un- 
til the  order  setting  it  for  bearing  was  vacated, 
application  being  thereafter  made  by  plaintiff 
for  an  order  appointing  commissioners  to  fix 
damages,  at  which  time  defendant  requested  that 
a  jury  be  called  to  determine  compensatloo, 
whereupon  the  court  entered  an  order  that  a 
jury  be  celled,  its  action  was  proper,  since,  when 
the  order  vacating  the  setting  of  the  case  for 
trial  was  entered,  the  case  was  left  in  tbe  status 
in  which  It  was  before  set  for  trial,  and  defend- 
ant's right  to  a  jury  was  revived. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  648;  Dec.  Dig.  «s>20e.] 

6.  Tbial  <8=>25 — Right  to  Open  and  Closb— 

GONDEMNATION  PBOCEEDINOB. 

Tbe  party  who  has  the  burden  of  proof  ia 
universally  allowed  to  open  and  close,  and  such 
burden,  in  condemnation  proceedings  to  assess 
damages,  was  upon  tbe  defendant;  moreover, 
under  Rev,  Laws,  i  6210,  providing  that,  unless 
the  judge  for  specul  reasons  otherwise  directs, 
the  plaintiff  must  commence  and  may  conclude 
the  argument,  the  matter  was  within  the  discre- 
tion of  the  court,  and.  In  the  absence  of  showing 
of  abuse,  its  ruling  permitting  the  defendant  to 
open  and  close  should  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  it  44-76;  Dec.  Dig.  «=>25.] 

0.  Eminent  Domain  4=»86— Assbssubnt  or 

LBABEHOI.D  IntXEBST— StaTOXB. 

Under  Rev.  Laws,  S  6616,  providing  that 
the  tribunal  entertaining  condemnation  proceeds 
ings  must  ascertain  and  assess  tbe  value  of  each 
and  every  separate  interest  in  the  realty,  where 
there  was  a  leasehold  interest  In  defendant's 
ranch,  a  right  of  way  over  which  plaintiff  was 
seeking  to  condemn,  it  was  unnecessary  for  the 
jury  to  assess  such  Interest  where  the  plaintiff 
had  purchased  the  interest  from  the  lessee. 

{Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  iS  221-226;  Dec.  Dig.  «=»89.] 

7.  Eminbnt  Domain  «=a222— Condbmnaxion 
Psoobbdimgs—  Taking  or  Easbmbni  —  In- 
stbuction. 

In  condemnation  proceedings  to  take  a  right 
el  way  for  an  electric  power  line,  an  Instruction 
that  the  property  sought  to  be  taken  was  an 
easement  was  proper  where  the  prayer  of  the 
complaint  designated  the  rigbt  sought  to  be 
acquired  as  an  easement,  and  statute  defined  it 
as  such. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  6ffi^-5^7;  Dec.  Dig.  <@=» 
222.] 

8.  Appeal  and  Ebbob  ^232— Reservation 
or  OsooNDS  or  Rbvibw— OaJBcnoiv  to  Ev- 
idence—S  UFFICIKN  CT . 

An  objection  to  testimony  as  to  value  of 
land  "that  the  witness  Is  not  qualified  to  show 
that  he  is  entitled  to  give  his  opinioo  as  to 
the  nmrkftt  value  of  this  ranch"  was  insufficient 
to  rabe  on  appeal  the  objection  that  he  must 
first  state  tbe  facts  on  which  be  based  his  opin- 
ion. 

[Bd.  Notft— For  other  cases,  see  Appeal  and 
Bnw,  Cent  Dig.  U  1351.  lSld8,  1426.  1430, 
1432:  Dee.  XHa.  ^^32.} 

9.  Eminent  Domain  «s»206— Conobmhatioh 

Pboceedinos— Damage— Evidence. 

In  coodemnation  proceedings  for  an  elec- 
tric power  line,  where  tbe  evidence  of  defend- 
ant's witnesses  aa  to  damages  waa  shown  by 
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eron-ezamlnatloii  to  have  been  based  x^n  the 
«rroQeoU8  assumption  that  the  plaintis  would 
have  the  right  to  fence  the  right  of  way  sought 
to  be  condemned,  and  to  do  with  it  as  it  pleased, 
such  evidence  was  insuffident  u  a  bads  to  flz 
damages. 

[Ed.  Note.— For  otbo-  eases,  see  Eminent  Do- 
fflaia.  Cent  Dig.  |  644;  Dec.  Die  «»20S.] 

10.  Evidence  «=»32S  —  Cokdbiinatzon  Pbo- 

CEEDINGB— OfIXB  TOB  PBOFXBTT. 

Id  condemnation  proceedings,  testimony  of 
a  mere  offer  for  tbe  land  was  inadmisBible  on  is- 
sne  of  damage;  since  such  testimony  can  be 
easily  fabricated. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  12147-1217;  Dec.  Dig.  «=»323.] 

11.  EUIHENT  DOUAIH  ^s>222  —  CORDBUNA- 
TION  PBOCEBmNGS— iNSTEUOnON. 

In  condemnation  proceedings  for  a  right  of 
way  for  electric  power  line,  an  instruction  al- 
luding to  the  "severance"  of  the  land  sought  to 
be  condemned  from  that  not  sought  to  be  con- 
demned was  improper,  as  conveying  to  the  jury 
the  erroneous  idea  that  the  right  of  way  could 
be  fenced,  and  tbe  defendant  deprived  of  its 
use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  a  662-567;  Dec  Dig.  «=> 
222.1 

12.  Eminent  Douain  4^264— Bstoppkl  to 
Appeal  —  Patubnt  or  Judokknt  xsto 

COUBT. 

In  condemnation  proceedings,  where  the 
jury  assessed  the  compensation  for  tbe  land 
taten  at  $11,  and  the  damages  at  $600,  plain- 
tiff paying  the  $11  into  court,  such  payment  of 
flucb  part  of  the  judgment  dtd  not  estop  it  to 
appeal  from  the  assessment  of  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  666;  Dec.  Dig.  «:92&4J 

la  Euinbnt  Douain  <^26S  —  Gohdkicna- 
tion  Pbocbedingh — Costs. 

In  condemnation  proceedings,  where  the 
defendant's  demand  of  damages  in  his  answer  is 
so  unreasonable  as  to  justify  a  fair-minded 
plaintiff  in  litigating  the  question,  tbe  court 
should  not  grant  defendant's  request  for  judg- 
ment for  costs  accruing  after  the  filing  of  the 
answer. 

[Ed.  Note.— For  other  cant,  aee  Bmlnsnt  Do- 
main, Cent  Dig.  H  400.  690-«83;  Dec  Dig. 

266.1 

Appeals  from  District  Court,  Washoe  Coun- 
ty; John  S.  Orr,  Judge. 

CondemnatloD  proceedings  by  the  Truck ee 
Blver  General  Electric  CompaDy  against  F. 
E.  Durham.  From  8  Judgment  assessing  de- 
fendanfs  damages  in  the  sum  of  $600,  plaln- 
tifC  appeals.  Reversed,  and  new  trial  grant- 
ed, and  the  trial  court  directed  to  vacate  an 
order  as  to  costs  appealed  from. 

Cheney,  Downer,  Price  &  Hai^^liiB,  of 
Beno,  for  appellant  Benjamin  Curler,  ot 
Blko^  and  Snmmerfield  &  Richanla,  of  Beno, 
tor  xeq^ondent. 

COLEUAN,  J.  [1]  This  is  a  special  pro- 
.ceeding,  Inatltnted  In  April,  1911,  by  appel- 
lant, to  condemn  a  right  of  way  across  re- 
spondent's ranch  for  a  power  line,  pursuant 
to  "An  act  to  i^ulate  the  exercise  of  the 
right  erf  eminent  domain,"  being  chapter  128, 
p.  279^  S.  It.  1007.  As  pi-ovlded  bgr  the  act 
mentioned,  both  the  complaint  and  answer 


contain  the  names  of  conunteslonm  proposed 
to  be  appelated  to  assess  oHnpensatlon  and 
damages.  After  tbe  pleadings  were  settled, 
and  before  trial,  the  eminent  domain  act  as 
embodied  In  chapter  66  of  the  Revised  Laws 
of  1&12  went  into  effect 

The  act  of  1907  provided  that  tbe  com- 
pensation and  damage  for  tbe  taking  of 
property  should  be  fixed  by  commissioners, 
while  section  6^,  Revised  I^aws,  reads: 

"Except  as  otherwise  provided  in  this  chap- 
ter [66  on  Eminent  Domainl,  the  provisions  of 
this  act  relative  to  civil  actions,  new  tria^  and 
appeals  shall  be  applicable  to  and  constitute  tbe 
rules  of  practice  in  tbe  proceedings  in  this  cbap- 
ter." 

Section  5818,  Revised  Laws,  provides: 

"The  repeal  of  a  law  by  this  act  shall  not 
affect  any  act  done,  ratified  or  confirmed,  or 
any  right  accrued  or  established,  or  any  action, 
suit  or  proceeding  commenced  or  had  in  a  civ- 
il case,  before  tbe  repeal  takes  e^ect,  but  the 
proceedings  in  such  case  shall^  as  far  as  prac- 
ticable, conform  to  the  provisions  of  this  act" 

Section  5199,  Revised  Laws,  provides: 
"An  issue  of  fact  shall  be  tried  by  a  jury,  un> 
less  a  jury  trial  Is  waived.  •  *  *  " 

There  la  no  provision  in  chapter  66,  relat- 
ing to  eminent  domain,  which  provides  rules 
of  practice  In  the  matter  of  assessing  com- 
pensaticm  and  damages  for  pn^rty  con- 
demned ;  therefore  the  trial  court  was  justi- 
fied In  calling  a  jury  (Wilmington  Canal  & 
Bes.  Co.  V.  Manuel  Dominguffi,  50  Oal.  SOB), 
since  the  genwal  rule  against  a  retrospec- 
tive c<mstmctlon  of  a  statute  does  not  apply 
to  statutes  relating  merely  to  rouedles  and 
modes  of  procedure  (86  Cye.  1218). 

[Z]  Tbere  can  be  no  qnestlw  bat  tibat  the 
Le«lBlatare  may  delegate  to  a  jury  the  pow- 
er of  fixing  the  compensation  and  damages, 
since  tbe  Constitution  of  the  state  Is  silent 
as  to  tbe  metbod  pt  determining  these  mat- 
ters, v.  &  T.  B.  B.  Co.  V.  Elliott,  6  Nev. 
36S;  State  r.  Bapp,  39  Hlnn.  66,  88  N.  W. 

Lewis  on  Ekalnent  Domain  (8d.  Ed.) 
H  874,  510. 

[3]  It  Is  contended  by  appellant:  (1)  niat; 
since  tbeaa  proceedings  were  commenced 
whm  tbe  act  ot  1907  was  in  force,  tbe  ques- 
tion of  compensation  and  damages  must  tM 
determined  by  commissioners,  as  in  that  act 
provided;  and  02)  that,  If  respondent  was 
entitled  to  a  jury,  be  waived  the  right  by  his 
conduct 

Tbe  first  contention  Is  apparently  based 
upon  the  ground  tbat  a  special  statute  enact- 
ed fw  a  special  purpose  (as  was  the  act  <a 
1907),  when  complete  In  itself  Is  not  repeal- 
ed, modified)  or  amaided  by  a  subsequent 
general  statute.  30  Gyc.  108.  We  do  not 
think  tbe  general  rule  is  applicable  to  the 
case  at  bar,  because  of  the  fact  that  tbe  act 
of  1907  Is  expressly  rq;>ealed  by  chapter  66 
of  the  Be^sed  Laws,  and  an  entirely  new 
law  on  tbe  mibject  is  enacted. 

[4]  As  to  tbe  second  contentiwi,  section 
6226,  Bevlaed  I«aws,  provides,  Inter  aUa,  that: 
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"Trial  by  jai?  may  be  waived  b;  the  seTeral 
parties  *  *  *  In  the  manner  following:  1. 
Bj  failing  to  demand  the  same  at  or  before  Hie 
time  the  cause  Is  set  for  triaL" 

The  record  shows  that  on  January  27, 
1912,  the  court  set  the  proceedings  for  hear- 
ing, on  motion  of  defendant,  for  February 
7,  1912,  and  that  defendant  did  not  demand 
a.  Jury.  Had  the  case  been  tried  on  that 
date,  It  is  clear  that  defendant  would  be 
held  to  have  waived  his  right  to  a  ^ury  trial 
for  having  failed  to  demand  one  on  January 
2Ttb,  the  time  the  case  was  set  24  Gyc.  163. 
The  trial  of  the  case  was  continued  from 
time  to  time  until  March  7th,  on  which  day 
the  order  setting  the  case  was  vacated,  coun- 
sel for  both  sides  being  In  court.  There- 
after application  was  made  by  plaintiff  for 
an  order  appointing  commissioners  to  fix  the 
amount  of  compensation  and  damages,  at 
which  time  defendant  requested  that  a  jury 
be  called  to  determine  the  compensation,  aft- 
er which  the  court  entered  an  order  that  a 
jury  be  called.  We  are  of  the  opinion  that 
when  the  order  vacating  the  setting  of  the 
case  for  trial  was  entered,  leaving  the  case 
in  the  status  It  was  before  It  was  ever  set 
for  trial,  defendant's  right  to  a  Jury  was  re- 
vived. Smith  V.  Redmond,  141  Iowa,  lOS, 
119  N.  W.  271. 

[S]  While  error  Is  assigned  to  the  ruling  of 
the  court  in  allowing  the  defendant  the  open- 
ing and  the  closing  of  the  proceedings,  the 
matter  is  not  argued,  nor  are  authorities 
dted  in  support  of  the  assignment  It  Is 
said,  however,  in  appellant's  brief,  that: 

"It  Is  well  settled,  in  eminent  domain  proceed- 
ings, •  *  •  that  the  burden  of  the  amonnt  to 
be  i>ald  waa  open  the  dtfendanL" 

Lewis  on  ^Inent  Domain  (3d  "Ed.),  at  sec* 
tkm  645,  says: 

"On  the  trial  of  the  question  of  damages,  the 
ilgbt  to  open  and  cloae  the  case  is  in  Um  own- 
•r  of  the  land  to  be  talun  or  dampged." 

It  may  be  >ald  to  be  a  nnlTetsal  iwactice 
tak  Nevada  to  allow  the  party  who  has  the 
bOTden  of  tlie  case  to  <wen  and  cloae,  and 
there  can  be  no  doubt  but  that  the  burden 
waa  upon  ttie  respondmt  In  thaae  proceed- 
logs-  But  it  Seems  to  us  that  under  our 
fltatnte  it  waa  a  matter  of  discretion  in  the 
court,  and,  U  that  discretion  was  not  abused, 
the  ruling  of  the  court  allowing  respondent 
to  <9en  and  close  should  not  be  disturbed. 
Section  GUlOf  Bevised  Laws,  provides,  inter 
aUa,  that: 

"When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  the  judge, 
for  special  reasons,  otherwise  directs:  1. 
•  *  »  2.  tnw  plaintiff  and  defendant  shall 
then,  each  respectively,  offer  the  evidence  upon 
his  part.  8.  *  *  *  4.  When  the  evidence  is 
concluded,  •  *  *  the  plaintiff  must  com- 
mence and  may  conclude  the  argument." 

So  it  appears  that,  while  the  statute  pro- 
vides which  party  shall  open  and  dose,  the 
court  is  clothed  with  authority  to  vary  the 
wrder.  We  think  the  court  was  Justified  In 
allowing  the  defendant  to  open  and  dose  the 
caae. 


[I]  It  is  urged  tliat  the  court  should  have 
submitted  to  the  jury  a  question  in  plain- 
tifTa  demand  for  special  findings  by  the 
Jury  as  to  the  estate  held  by  one  Stevenson, 
and  the  amount  which  he  was  entitled  to 
receive.  Sin<»  section  6616  of  the  Revised 
Laws  provides  tliat  the  tribunal  hearing 
the  matter  must  ascertain  and  assess  the 
value  of  each  and  every  sq;iarate  interest 
In  the  realty,  we  are  of  the  opinion  that  the 
Jury  should  have  been  allowed  to  assess 
the  leasehold  Interest  of  Stevenson,  had  It 
not  t>een  for  the  fact  ttiat  plaintiff  had  jrar- 
chased  the  right  of  way  from  Stevenson, 
so  far  as  he  had  any.  Stevenson  bad  no 
right  which  was  betog  Invaded,  and  there- 
fore there  was  nothing  to  determine  as  to 
him.  Plaintiff,  having  bought  the  right 
which  he  liad,  would  be  the  party  In  in- 
terest, but  it  certainly  could  not  get  a  Judg- 
ment against  itaeif.  The  court  did  not  err 
in  its  ruling. 

(7]  Ai^lant  complains  of  instruction  No. 
12,  which  Informed  the  Jury  '*that  the  prop- 
erty Boi^ht  to  be  taken  in  this  action  by 
the  plainUtt  from  the  defendant  la  an  ease- 
ment," which,  it  contends,  is  an  nroneous 
statement  of  the  law  under  the  pleadings. 
Plalntiers  complaint  alleged  that  "it  has  be- 
come necessary  that  plalnUff  should  acquire, 
take,  appropriate  and  condemn  to  its  own 
sole  and  exclusive  use  a  right  of  way  tor 
the  purposes  aforesaid,  *  *  *  said  right 
of  way  so  required  and  aonght  to  be  ac- 
quired to  be  25  feet  In  width  on  either  side 
from  and  parallel  with  the  center  line  there- 
of (line  for  transmission  of  power,  light  and 
heat)  as  anrv^ed  and  ataked  upon  the 
ground,"  In  the  prayer  of  the  complaint 
the  right  Bought  to  be  acquired  is  designat- 
ed as  an  "easement,"  and  the  statute  de> 
fines  it  as  an  easement.  No  prejudicial  er* 
ror  was  committed  in  giving  the  instruction. 

[a]  It  is  urged  that  tlie  court  erred  In  adr 
mittlng  the  evidence  of  certain  witnesses 
who  testified  as  to  the  value  of  the  lands 
of  defmdant  Tlie  following,  appearing  on 
page  328  of  the  record,  is  a  sample  of  the 
objections  made  In  the  lower  court : 

"Mr.  Hawkins :  Object  to  the  question  on  the 
ground  that  the  witness  is  not  qualified  to  show 
that  he  is  entitled  to  give  his  opinion  as  to  the 
market  value  of  this  ranch." 

Appellant  contends  here  that  before  a 
witness  can  be  said  to  be  qualified  to  give 
his  opinion  as  to  the  value  of  the  land  he 
must  first  state  the  facts  on  which  be  bases 
his  opinion.  Suffice  It  to  say  that  the  ob- 
jection made  In  the  lower  court  was  too 
general  to  Justify  this  court  in  con-slderliig 
this  assignment  of  error.  To  lay  the  basis 
for  Its  presentation  to  this  court,  the  vice 
now  complained  of  should  have  been  pointed 
out  specifically  In  the  court  below.  State  v. 
Otark,  36  Nev.  485,  135  Pac.  1083. 

[t]  Defendant  called  several  witnesses  by 
whom  he  sought  to  establish  bis  damages. 
After  they  had  given  their  opinion  on  direct 
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examination  as  to  the  damages,  each  of 
them  stated  on  cross-examination  that  he 
baaed  his  estimate  as  to  the  damages  npon 
the  assumption  that  plaintiff  would  have 
the  Tight  to  fence  the  5&-foot  right  of  way 
and  do  with  it  as  it  pleased,  while.  In  fact, 
its  use  of  the  right  of  way  wonid  be  limited 
to  the  maintenance  of  its  transmission  line. 
Defendant  testlded.  In  fixing  the  damages: 

"I  arrive  at  it  from  the  damage  it  woald  be 
to  the  iilace  to  take  that  much  ont  of  the  center 
of  it  [the  ranch]." 

That  the  testimony  as  to  the  damages  was 
tttsed  upon  an  erroneous  conception  of  the 
Acts  la  clear,  and  consequently  rainless  as 
a  baaia  to  fix  the  damages.  And  it  is  erl- 
dent  that  in  fixing  the  damages  at  f600  the 
jnry  entirely  disregarded  the  testimony  of 
the  witnesses  fbr  plalntUC,  me  of  whom  tes^ 
tifled  that  the  transmission  line  would  be  a 
benefit  to  the  ranch,  and  none  of  whom  fixed 
the  damages  at  over  ¥80. 

"Testtfying  to  amoonts  of  damages  where 
there  U  no  basis  of  damage  is  of  no  value  as 
evidence."  Telegraph  Co.  v.  Katltamp,  103 
III.  420 :  St  Louia  &  C.  B.  Co.  v.  Postal  Tel. 
Co.,  ITS  ni.  608,  51  N.  B.  890. 

[10]  Appellant  complains  of  the  ruling  of 
the  court  In  permitting  the  defendant  to 
give  testimony  of  an  offer  which  he  had 
received  for  his  rancii  as  a  basis  for  the 
assessing  of  damages.  Speaking  of  the  tes- 
timony of  an  offer  for  land  as  fixing  a  basis 
for  a  valuation,  the  Supreme  Court  of  Kan- 
eas  said: 

"We  can  find  no  case,  nor  can  we  recall  any 
principle,  that  would  permit  the  proof  of  an 
offer  for  property  as  tending  to  show  the  value. 
It  is  a  kind  of  proof  that  is  so  easily  manufac- 
tured that  its  admission  would  be  too  danger- 
ous to  be  tolerated.  For  the  error  in  admitting 
this  testimony  the  case  must  be  reversed,  and 
a  new  trial  awarded."  St.  Joseph,  etc_  B.  Co. 
T.  Orr,  8  Kan.  410,  page  283  of  replication. 

To  the  same  ect  see  City  at  Santa  Ana 
T.  Harlln,  99  CaL  638-644, 34  Pac.  224;  Lewis 
on  Eminent  Domain  ^  Ed.)  f  666;  E^eller 
T.  Paine,  84  Hun  (N.  TO  177. 

Since  such  testimony  can  be  so  easily  man- 
nfactured,  and  since  it  is  so  easy  to  show 
the  value  of  property  by  testimony  of  unques- 
ti<mable  character,  every  reason  exists  why 
testimony  of  an  offer  for  property  should 
not  be  received. 

[11]  It  is  urged  that  the  court  erred  in  cer- 
tain of  the  Instructions  given.  We  think 
that  subdivision  "b"  In  Instruction  No.  1  may 
have  been  misleading  to  the  Jury,  in  that  It 
alludes  to  the  "severance"  of  the  land  sought 
to  be  condemned  from  that  not  sought  to  be 
condemned.  It  may  have  given  the  Jury  the 
idea  that  the  right  of  way  could  be  fenced 
by  the  plaintiff,  and  the  defendant  deprived 
of  the  use  of  it,  which  is  not  the  case. 

The  Jury  rendered  a  verdict  for  defendant 


for  the  land  actoaUy  Uikm  by  plafaiUff  for 
the  placing  of  its  poles  In  the  sum  of  f  11,  and 
fixed  defendant's  damages  at  9600,  and  Judg- 
ment was  rendered  accordingly.  Appellant 
paid  the  $11  into  court,  and  appeals  from  that 
portion  of  the  Judgment  assessing  damages 
at  $600,  for  the  reason  that  it  is  ereeoAT^ 
as  well  as  for  reasons  heretofore  considered. 
Since  the  case  must  be  reversed,  we  need  not 
consider  the  assignment  as  to  the  Judgment 
being  excessive,  as  the  evidence  may  differ 
somewhat  at  another  trial  from  what  It  wo 
at  the  last  (me. 

[12]  Itespondent  contends  that  appellant  Is 
estopped  from  appealing,  since  it  paid  that 
portion  of  the  Judgment  fixing  the  value  of 
the  land  taken  for  poles.  Cases  are  api>ealed 
and  reversed  for  the  correction  of  errors.  If 
appellant  does  not  contend  that  the  lower 
court  committed  error  in  rendering  Judgment 
for  $11,  and  there  being  no  cross-error  as- 
signed by  respondent,  that  question  Is  out  of 
the  case,  and  appellant  should  not  be  pre- 
cluded from  appealing  from  a  ruling  which 
Is  erroneous  merely  because  both  parties  ad- 
mit that  another  ruling  is  right  This  Iden- 
tical question  was  before  this  court  In  Lake 
V.  Bender,  18  Nev.  361,  4  Pac.  711,  7  Pac.  74, 
where  respondent's  theory  was  repudiated, 
and  we  think  proi>erly.  See,  also.  Sun  Dlego 
U  &  T.  Co.  V.  Neale,  78  Cal.  63,  20  Pac.  372, 
3  L.  B.  A.  83 ;  In  re  Elverts'  Estate,  163  CaL 
449,  125  Pac.  lOSa 

[13]  Appellant  complains  of  the  order  of 
the  court  in  assessing  all  of  the  costs  of  the 
proceedings  to  it.  It  Is  our  opinion  that  In 
assessing  costs  In  these  proceedings  the  court 
should  take  into  consideration  the  reasona- 
bleness of  the  valuation  placed  upon  the  land 
by  the  defendant  In  his  answer  and  the 
amount  of  damages  claimed.  If  the  demand 
Is  BO  unreasonable  as  to  Justify  a  fair-mind- 
ed person  in-  litigating  the  question,  small 
consideration  should  be  paid  to  his  request 
for  judgment  for  the  costs  which  accrued 
after  the  filing  of  the  answer  in  the  case. 
Since  the  case  must  be  tried  anew,  we  will 
make  no  order  as  to  costs. 

Case  Na  2063  is  an  appeal  from  an  ordw 
as  to  costs  made  after  final  Judgment.  In 
view  of  the  fact  that  case  Na  2047  must  be 
reversed,  it  necessarily  follows  that  the  or- 
der from  which  this  appeal  is  taken  must 
also  be  set  aside. 

In  case  No.  2047  It  Is  ordered  that  the  Judg- 
ment be  reversed,  and  that  a  new  trial  be 
granted,  and  in  No.  2063  the  trial  court  ia 
directed  to  vacate  the  order  appealed  from. 

NOBCROSS,  C.  J.,  concurs.  McCARRAN, 
J.,  having  been  at  one  time  an  attorney  for 
one  of  the  parties,  did  not  participate  In  the 
consideration  of  the  case. 
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WEGK  T.  BBNO  TRACTION  GO.  (No.  3126.) 
(Snpxame  Court  of  Nevada.    Mar  29,  1915.) 

1.  EVIDEHCK  ^=>588— CONTBOL  OF  TESTIMONY 
BT  PSTSIOAL  LlUITATIOITS. 

Undisputed  pb^fdcal  facta,  which  nccesBa- 
tily  point  to  bnt  one  conclusiou,  cannot  he  over- 
come hj  contradictory  oral  testtmony. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  8  2437;  Dee.  Dig.  «=»588.] 

2.  Tbui.  «=s>1S9— Takxito  Case  ntoic  Jubt— 
Motion  tob  Nonsuit— Qukstidnb  o»  Fact. 

Where  reasonable  men  might  fairly  differ  on 
the  conclnstons  to  be  drawn  from  the  evidence, 
the  case  should  not  be  taken  from  the  jury  on 
motion  for  nonsuiL 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Diis.  H  332,  333,  338-^  865 ;  Dec.  Dig.  <s> 
139.] 

8.  TaiAL  «ES3l66— Motion  tob  Nohbdxt— ISs- 
tihation  ot.Evxdbncs. 

On  motion  for  nonsnit,  the  trial  court  most 
construe  the  evidence  most  favorably  to  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  373.  374;  Dec  Dig.  «s>ies.] 

4.  Stkett  Baiuoadb  «=>117  —  Injubies  in 
Collision  —  Liabiutt  or  Road  — Quis- 
noN  roB  Jdbt. 

In  an  action  against  a  street  railroad  for 

injuries  sustained  by  an  automobile  in  collision 

with  one  of  Its  cars,  evidence  held  to  take  case 

to  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fi  239-257;   Dec.  Dig. 
117.J 

6.  Street  Bailboads  <8=>99  —  Injubt  on 
Tback— Duty  to  Look  and  Listen. 

The  duty  which  rests  upon  one  about  to 
cross  the  track  of  a  steam  railroad  to  look  and 
listen  does  not  rest  upon  one  about  to  cross  that 
of  a  street  railroad,  owing  to  the  different  con- 
ditions; the  Question  of  negligence  of  both  par- 
ties in  case  of  a  collision  between  a  street  car 
and  one  lawfully  nsing  the  street  being  of  fact 
to  be  determined  open  all  the  drcuniBtancea. 

[Ed.  Note.— For  other  cases,  we  Street  BaO- 
roada,  Oaat  Dig.  H  208-216 ;  Dee.  Dig.  «S399.] 

6.  Stsebt  RAitROADs  <t=»99  —  InJtntT  on 
Trackb— Pebsons  in  Dahoxboub  FoBinoN 

— JUOOUBNT  RXQUIBEO. 

One  who  finds  himself  in  a  perilous  position 
on  a  street  railroad  track  is  not  required  to  ex- 
ercise the  soundest  Judgment  under  penalty  of 
being  found  guilty  oi  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
road^Cent  Dig.  U  20^-^  D^S- 

7.  Stbeet  Rahaoads  ^»103  —  Injubt  on 
Tbacks— Last  Cueab  Chanob. 

Where  plaintiff,  in  his  automobile,  in  turn- 
ing from  the  side  of  the  road  around  obetruct- 
ing  vehicles  onto  the  street  car  track,  discovered 
a  car  coming  toward  him  at  an  excessive  speed, 
and  exercised  reasonably  good  judgment  in  try- 
ing to  extricate  himself  from  danger,  bis  negli- 
gence in  going  upon  the  track,  if  any,  stopped 
at  such  point  u>d  having  stopped,  and  not  con- 
tinued until  the  moment  of  the  accident,  de- 
fendant's negligence  in  running  the  car  at  an 
excessive  speed  was  the  proximate  cause  of  the 
injory  to  plaintifTB  automobile  by  the  collision, 
under  tiie  doctrine  of  last  clear  chance. 

lEA.  Note— For  other  cases,  see  Street  Kail- 
roads.  Cent  Dig.  |  219;  Dec.  Dig.  ^103.1 


&  TxiAi.  «=s»252— rNffTBtrcnoNa— Abhthact- 

NES8. 

The  giving  of  an  instruction  not  applica- 
ble to  the  evidence  la  erroneous,  though  ab- 
stractly correct 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  606,  696-612;  Dec.  Dig.  «B»2£i.] 

9.  Trial  ^=>278  —  Objections  to  Instruo- 
TioNS— Specification. 

Where  an  objectioo  and  exception  were  tak- 
en to  an  instruction  a  portion  only  of  which  was 
abstract,  but  did  not  point  out  that  such  por- 
tion was  not  based  on  evidence,  error  could  not 
be  predicated  on  the  giving  of  the  charge,  for 
only  where  a  charge  is  erroneous  as  a  whole  or 
asserts  but  a  single  proposition  is  a  general  ex- 
ception available. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  85  686,  689 ;  Dec.  Dig.  «=>278.] 

10.  Appeai.  and  Ebbob  «=»301  —  Quesiionb 
Reviewable— Error  Not  Ubqbd  as  Obound 
FOB  New  Trial— Statute. 

Under  Rev.  Laws,  |  5328,  providing  that 
where  an  appeal  is  based  on  the  ground  that  the 
evidence  does  not  justify  the  verdict  or  support 
findings,  or  upon  alleged  errors  in  ruling  upon 
evidence,  or  upon  instnictions  claimed  to  be  er- 
roneous, a  motion  for  new  trial  must  be  made 
and  determined  before  the  appeal  is  taken,  where 
the  abstractnees  of  an  Instruction  was  not  urged 
as  ground  for  new  trial,  the  appellata  court 
could  not  consider  the  point 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  174B,  1763-176S;  Dae.  Dig. 

11.  Apfiai.  and  Error  «s»2S0— Rbsbbtation 
otGroundb  of  Review— NBOBBsmr  roa  Ob- 
jection OB  Exception. 

The  giving  of  an  instruction  not  made  the 
ground  of  objection  and  exception  when  given 
cannot  be  taken  advantage  of  on  appeal  as  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  ^230;  Trial,  Gent.  Dig.  | 

680.} 

12.  Appeal  and  Ebbob  4=3301  —-Questions 

RJCVIXWABLB— SFBcmOATION  OP  EatBOB. 

An  erroneous  instruction  not  spedBed  as 
error  ia  the  memorandum  of  exertions  cannot 
be  considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1T43,  1753-1756 ;  Dec 
Dig.  ^»801.] 

13.  Trial  «s>228— Instbuotion— Capxtauz- 
iHo  Portion. 

The  practice  of  capitalizing  a  portion  of  an 
instruction  should  not  be  Indulged  in. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  SS  509-512,  526;  Dec.  Dig.  «=»228.] 

14.  Street  Railroads  «=>79  —  Liabilitt 
or  MunB  BOB  Agtb  op  ^bvahi— Motob- 

UAN. 

A  motormau  operating  defendant  street 
railroad  company's  car  was  a  servant  of  such 
company,  whuse  negligence  in  the  scope  of  his 
duties  was  imputable  to  defendant 

[Ed.  Note.— For  other  cases,  tee  Street  Rail- 
roads, Dec  Dig.  «=»79.] 

15.  Tbial  «=>267  —  Instructions  —  Strik- 
ing Out  Portion. 

It  is  better  practice  to  rewrite  an  instmfr 
tion  when  modifying  it  than  to  strike  out  a  por- 
tion with  a  pen,  leaving  it  in  such  oondition  as 
to  be  easily  read. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8S  668-672,  674;  Dee.  Dig.  «s»267.] 
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10.  Triai.  «s>252— iNBTSTTcnonB— Apflica- 

BILITT  TO  IfiBCEB  —  SPEED  OT  Ou  AVTBB 

Accident. 

The  epeed  of  defeodant  street  railroad  com- 
pany's oar  after  it  struck  and  injured  plaintiff's 
automobile  was  a  mattw  immaterial  to  the  is- 
suea,  io  an  action  for  injuries  anrtained  by  such 
automobile  in  collision,  where  it  threw  no  Uffht 
on  what  preceded,  and  an  instruction  touching 
it  was  proiierly  stricken  ;  the  matter  being  im- 
proper for  instruction  except  to  the  effect  that  it 
be  disregarded, 

[Ed.  Note.— For  other  casoa,  see  Trial,  Cent. 
Dig.  §§  505,  596-612 ;  Dec.  Dig.  «©=>252.] 

17.  Tbial  <8=>356  ~  Control  of  Vkbdict  — 
Failube  to  Find — Statute. 

Under  Rev.  Laws,  §  5222,  providing  that 
where  a  special  finding  of  facts  is  inconsistent 
witb  the  general  verdict  the  former  controls,  and 
the  court  must  give  judgment  accordingly,  if  a 
finding  in  defendant's  favor  on  special  interroga- 
tories would  not  be  inconsistent  with  a  general 
verdict  for  plaintiff,  a  failure  to  find  at  all  on 
such  interrogatories  cannot  control  audi  general 
verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  848-854;  Dec.  Dig.  «=»35e.] 

18.  Highways  ^»175 — Law  of  the  Road. 
The  "law  of  the  road"  in  the  United  States 

1b  that  vehicles,  when  passinfi  should  turn  to 
the  right. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  461-464 ;  Dec.  Dig.  ^=^175. 

For  other  deSnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Law  of  the  Road.] 

19.  Atpeal  and  Eebob  <=9ll70  —  Tbivial 
EBBOB  —  CONTBOI.  OF  VeBDICT  —  FaILUBB 

to  Make  Special  Fiwdino&— Stathtes. 
Under  Rev.  Laws,  j  5222,  providing  that 
where  a  special  finding  of  facts  is  inconsistent 
with  the  generml  Terdict  the  finding  controls, 
and  the  court  must  give  judgment  accordingly, 
where,  in  an  action  against  a  street  railroad 
company  for  damages  to  plaintit^'s  aatomobile  in 
colUsion,  the  jury  failed  to  answer  special  in- 
terrogatories whether  anything  prevented  plain- 
tiff from  turning  his  automobdle  to  the  left  off 
defendant's  track  when  be  saw  the  approaching 
street  car,  instead  of  to  the  right,  as  he  did,  aft- 
er speeding  up  to  pass  vehicles  obstructing  that 
side  of  the  road,  considering  the  subjective  influ- 
ence upon  plaintiff  of  the  law  of  the  road,  and 
that  it  was  necessary  to  decide  instantly,  on  ac- 
count of  the  speed  of  the  approaching  car,  it 
could  not  be  said  as  matter  of  law  that  plaintiff 
was  negligent  in  turning  to  the  rigbL  and  the 
jury  could  properly  find  that  plaintiff  was  not 
negligent  in  taking  the  track  at  first,  that  de- 
fendant was  negligent  in  running  its  car  at  on 
excessive  speed,  and  thut  plaintiff  acted  reason- 
ably in  turning  to  the  right,  although  he  might 
have  turned  to  the  left  with  safety,  so  that  the 
fsdlure  to  find  whether  be  could  so  have  turned 
to  the  left,  assuming  that  answer  would  have 
been  that  he  could,  Ui  favor  of  defendant,  was 
not  so  inconstetent  with  the  general  verdict 
for  plaintiff  as  to  call  for  its  control  by  the 
failure  to  find,  justifying  reversal  of  judgment 
entered  on  the  verdict  for  plaintiff  under  Rev. 
Laws,  §  5006,  providing  that  no  judgment  shall 
be  reversed  for  error  not  affecting  the  substan- 
tial rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  t^ent.  Dig.  8^  4032,  4066,  4076,  4098, 
4101,  4464,  4540-4843 ;  Dee.  Dig.  i^ll70.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Judge. 

Action  by  Charles  E.  Week  against  the 
RoDO  Traction  Company.   From  a  Judgment 


BEPORTEB  (Ner. 

for  plalntlft  and  denial  of  Its  motion  for 
new  trial,  defendant  appeals.  Affirmed. 

Hnskey  &  Springer,  of  Bene,  tor  appel- 
lant Harwood  &  Sprlngmey er,  of  Beno,  for 
respondent 

COLEMAN,  X  Bespcmdent,  who  waa  plain- 
tiff In  the  lower  court,  on  December  17, 1B13, 
while  out  In  his  automohlle  In  the  city  of 
Reno,  drove  along  the  east  elde  of  Elm  street, 
and  upon  reaching  Sierra  street  turned  In 
a  Bontberly  dlrectl<m;  and  there  being  a 
wagon  backed  up  against  the  sidewalk,  with 
a  horse  hitched  to  It,  whose  head  came  with- 
in three  feet  of  the  trade  of  appellant  aa 
auto-truck  standing  juat  beyond  the  horse 
and  wagon,  and  another  horse  and  wagon 
standing  In  a  similar  portion  to  the  one  first 
mentioned  and  a  short  distance  beyond  the 
auto-tnu^,  it  was  necessary  for  respondent 
either  to  go  along  the  street  car  track  until 
getting  past  the  last  horse  and  wagon  men- 
tioned, or  go  on  the  oppodte  (left-hand)  side 
of  the  said  track.  Just  aa  respondent  turn- 
ed In  front  of  the  first  horse  and  wagon,  he 
saw  a  car  of  appellant  about  225  feet  away, 
approaching  at  a  speed  aM>roximated  at 
from  about  26  to  30  miles  an  hour.  There 
was  also  an  automobile  on  the  left-hand  side 
of  the  track,  traveling  In  a  northerly  direc- 
tion. 

Respondent  testified: 

"Well,  I  was  turning  around,  had  to  go  around 
the  horse,  and  it  put  me  on  the  track ;  I  could 
not  do  anything  else.  If  I  had  pulled  across  the 
street,  it  would  have  been  against  the  law ;  I 
would  have  run  into  an  automobile,  besides.*' 

Respondent  speeded  up  his  automobile  and 
tried  to  get  past  the  second  horse  and  wagon 
and  turn  off  of  the  track  to  the  right,  and 
ju&t  as  he  was  leaving  the  track  the  rear 
end  of  the  automobile  was  struck  by  the 
street  car  (which  weighed  about  IS  tons), 
and  carried  a  distance  of  about  26  feet  back 
upon  Elm  street,  badly  damaging  the  auto- 
mobile. 

Respondent  brought  suit  to  recover  dam- 
ages, and  upon  the  trial,  plaintiff  having  rest- 
ed his  case,  a  motion  for  nonsuit  was  inter- 
posed, which  being  deuled,  the  case  was  sub- 
mitted on  plaintiff's  evidence.  The  Jury 
brought  in  a  verdict  for  the  plaintiff.  From 
a. denial  of  a  motion  for  a  new  trial  and  the 
judgment  In  favor  of  respondeat,  s^q^llant 
brought  the  case  to  this  court. 

It  Is  contended  that  the  court  erred  in 
denying  appellant's  motion  for  a  nonsuit.  It 
Is  urged  that,  as  witnesses  Week  and  James 
were  going  In  the  direction  of  the  approach- 
ing street  car.  It  was  impossible  for  them  to 
estimate  the  speed  of  the  street  car.  The 
case  of  Chicago  Gen.  R.  Co.  v.  Novaeck,  94 
111.  App.  178,  cited  in  support  of  the  conten- 
tion, is  not  In  point  That  Is  a  case  where 
the  court  said,  "his  (plaintiff's)  evidence 
shows  that  bis  attention  and  efforts  were  di- 
rected to  urging  his  team  so  as  to  get  off 


Cs>For  other  cases  see  sam*  tople  and  KBT-NUMBEB  In  aU  Key-Numbarsd  DlgsiU  and  ladwM 
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tbe  tnA,**  and  confieqiienay  be  could  not 
eattmate  the  speed  of  the  train.  But  an  en- 
tirely different  theory  Ib  nrged  here.  We. 
cannot  say  that  the  evidence  as  to  the  speed 
of  the  street  car  was  not  substantially  cor- 
rect. Nor  Is  the  fact  that  tbe  witnesses  did 
not  nndertake  to  fix  tbe  speed  of  an  anto- 
moblle  which  was  going  along  the  left-hand 
side  of  the  street  car  track  any  reason  to 
assume  that  they  conld  not  form  a  fairly  ao- 
cnrats  esttmate  of  the.  q^d  of  the  street 
car.  ^eir  attentitm  was  centered  upon  the 
street  car,  tt'bUe  they  Ignored  the  antomobite, 
flo  far  OS  eatlmating  Its  speed. 

[1]  ^nie  point  most  seriously  urged  under 
fbSB  aEndgnment  is  the  contention  that  the 
physical  facts  flatly  contradict  the  testimony 
of  the  witnesses,  and  consequently  the  Jury 
slurald  not  have  iieesa  permitted  to  coisldw 
the  case.  In  the  case  of  Mandel  t.  Wash- 
ington Water  Power  Go,  144  Pac  921,  tlia 
Supreme  Oonrt  ot  Washington  uses  ttiis  lan- 
guage: 

"Physical  facts  which  are  undtepnted  and 
apeak  tbe  truth  with  unerring  certainty  must 
eontroL" 

This  court.  In  the  case  of  Knock  Tone- 
pah  ft  O.  B.  Go.,  14B  Pac  on  page  MO^  says: 

"It  Is  urged  that  the  case  shonid  bs  rerened 
because  the  plaintiff's  testimony  is  contradicted 
by  physical  facts.  If  any  physical  (act  made  It 
impossible  for  the  engineer  to  back  op  wlthont 
signal  and  crash  tbe  respondent's  arm,  such  fact 
would  control,  and  the  testimony  In  case  of  re- 
qmndent  would  f&ll.  If  his  testimony  regarding 
any  matter  essential  to  his  recovery  were  con- 
tradicted by  any  phyidcal  fact,  the  case  would 
have  to  be  renuLDded.  Testimony  contrary  to 
a  physical  fact  regarding  a  matter  which  Is  not 
controlling  may  weaken  the  credibility  of  tbe 
witness,  but  is  not  ground  for  rerersaL*' 

'Vnth  tiie  general  rule  that  undisputed 
physical  focts  which  speak  the  truth  uner- 
ringly cannot  be  overcome  by  oral  testimony 
we  most  heartily  agree,  but  the  testimony  in 
thla  case  does  not  bring  it  within  tbe  rule. 
If  two  engines  had  aroroadied  each  other 
■long  a  railiray  track  at  the  rate  of  2S 
mUes  an  hour  and  were  400  feet  apart,  It 
conld  be  told  exactly  how  long  it  would  have 
taken  them  to  meet  In  this  supposed  case 
we  have  two  fixed,  positive  facts  to  fignre 
on,  namely,  the  cUstance  the  engines  are 
apart  and  the  exact  speed  at  which  they  are 
traveling.  If  a  witness  were  to  testify  that 
it  took  two  minutes  for  the  two  engines  to 
collide,  we  could  ascert^  the  correctness 
of  bis  testimony  by  invoking  the  science  of 
mathematics  Such  la  not  the  situation  In 
the  case  before  us.  Everything  was  approxi- 
mated. The  distance  between  the  automobile 
and  the  street  car  was  fixed  by  the  testl- 
numy  at  "aboutf*  200  or  220  feet,  the  speed 
of  the  automobile  at  "abont"  4  to  7  miles  an 
boor,  and  of  the  street  car  at  "abont"  25  to 
30  miles  an  hour.  So  tiiere  are  three  de- 
ments approximated— the  distance  between 
the  street  car  and  the  automobile,  the  speed 
of  the  aatmnoblle,  and  the  weed  ot  the  street 


[2-4]  In  view  of  the  w^-estaUtshed  rale 

that  a  case  sbould  not  be  taken  from  a  jury 
on  a  motion  for  nonsuit  where  reasonable 
men  might  fairly  differ  on  the  questions  of 
fact,  and  that  the  court  must  construe  the 
evidence  most  favorably  to  the  plaintiff  when 
such  a  motion  is  under  consideration  (Mc- 
Gafferty  v.  Fllna,  82  Nev.  273,  107  Pac  223), 
we  cannot  say  that  the  court  erred  In  deny- 
ing tbe  motion. 

[5]  It  is  urged  that  the  evidence  shows 
such  contributory  negligence  on  the  part  of 
the  plaintiff  as  to  preclude  his  recovery,  in 
that  he  should  have  looked  and  listened  be- 
fore turning  pnto  the  street  car  track  at  Sier- 
ra street  Such  is  the  well-known  rule  ap- 
plicable to  steam  railroads,  but  we  think  the 
better  rule  and  the  weight  of  authority  are 
to  the  contrary  so  tar  as  street  car  Hues  are 
concerned.  The  Supreme  Court  of  Colorado, 
in  Fbilbln  Draiver  City  Tramway  Ca,  36 
Colo.  831,  86  Pac  681,  laya  down  tbe  follow- 
ing rule: 

"The  duty  Imposed  upon  peraona  crossing 
steam  railway  tracks  to  stop,  look,  and  listeni 
is  not  rigidly  applied  to  persons  traveling  a 
street  used  by  a  street  railway." 

Tbe  Supreme  Court  of  L'tah,  in  Spiking  -v. 
Con.  Ry.  &  P.  Co.,  33  Utah,  323,  93  Pac  on 
page  841,  usee  the  following  language: 

"It  would  seem  to  require  but  slight  reJflcctien 
to  realize  that  In  the  nature  of  things,  there 
must  be  considerable  difference  between  an  at- 
tempt to  cross  a  street  railway  and  a  steam 
railway,  or  in  passing  along  tbe  tracks  of  the 
one  or  the  other.  Without  stopping  to  point 
out  all  the  differences,  we  may  be  permitted  to 
call  attention  to  one  of  tiie  fundamental  differ- 
ences between  street  and  atcam  railways.  Tbe 
part  of  the  street  on  wtiicb  a  street  railway 
track  is  laid,  and  over  which  cars  are  operated, 
is  not  withdrawn  from  public  use  and  travel. 
The  rights  and  duties  of  the  public  and  tbe 
street  car  operatives  are  mntnal  and  reciprocal. 
Tbe  only  right  that  the  operators  of  a  street 
railway  possess  over  the  public  generally  is  a 
preferendal  right  of  passage  over  the  tracks 
with  the  ears,  and  that  between  public  crossings 
It  is  always  tbe  duty  of  tbe  pedestrian  or  tbe 

Serson  driving  a  vehicle  to  see  to  it  that  be 
oes  not  impede  the  street  car.  But  the  street 
car  company,  in  operating  Its  cars,  must  like- 
wise at  all  times  and  places  exercise  ordinary 
care  so  as  not  to  injure  any  one  who  may  be 
on  or  near  tbe  track,  and  at  public  crossings 
must  have  its  cars  under  the  control  of  the 
operator,  and  must  exercise  reasonable  care 
to  have  them  so  in  approachin|[  the  crossings; 
the  degree  of  care  to  be  exercised  always  de- 
pending upon  tbe  prevailing  circumstances  and 
conditions.  As  a  general  rule,  therefore,  where 
a  collision  occurs  between  a  person  lawfully 
tiaing  the  street  and  a  street  car,  the  question 
as  to  whether  the  operator  or  such  person,  or 
both,  were  exercising  the  degree  of  care  that 
the  law  imposes,  is  a  question  of  fact  depending 
upon  all  the  surrounding  circumataiicea  and 
eonditionB." 

In  Benjamin  t.  Holyohe  St  Ry.  Ca,  160 
Mass.  8,  3S  N.  E.  99,  88  Am.  St  Rep.  446, 
the  court  says: 

'fTbe  next  particular  assigned  Is  that  she 
failed  to  look  to  see  if  a  car  was  coming;  and 
a  special  instruction  was  asked,  based  on  the 
assumption  that  she  failed  to  look.  This,  also, 
was  for  tbe  jury.  Tbe  accident  did  not  occur 
from  a  eoUlMon  at  the  strest  erosilng.  Tbm 
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plaintiff  hsd  passed  Uut  point,  and  was  pro- 
ceeding on  Appleton  street  The  court  rightly 
refused  to  instruct  the  jury  that  a  mere  fail- 
are  to  look  would  prevent  ber  from  recovering. 
This  has  been  so  held  eTen  in  caiea  of  colliidon. 
Shapleigh  v.  W^yman,  134  Masa.  118;  French 
T.  Bailroad  Co.,  116  Mass.  637.  The  question 
was  left  to  the  jury  with  proper  Instructions." 

In  Swain  t.  Fonrteenth  St  R.  Co..  93  CaL 
on  page  184,  28  Pac.  on  page  830,  the  Supreme 
Court  of  California  oses  the  following  lan- 
guage: 

"And  it  was  clearly  a  question  for  the  jury 
whether  the  driver  of  the  patrol  wagon  did  use 
ordinary  care  in  endeavoring  to  avoid  the  col- 
lision, or  whether  he  ought  not  to  have  turned 
out  of  the  track  more  quickly  when  he  saw  de- 
fendant's car  approaching.  Thia  evidence  was 
also  sufficient  to  show  that  the  driver  of  the 
car  was  negligent  in  omitting,  without  any  ap- 
parent excuse,  to  look  ahead,  and  observe  wheth- 
er the  track  was  clear.  It  is  the  duty  of  such 
a  driver,  equally  with  the  driver  of  any  other 
vehicle,  to  observe  what  is  in  the  road  before 
bim,  BO  aa  to  avoid  inflicting  injury  upon  others, 
if  practicaUe." 

To  the  same  ettect,  see  Flnnlck  t.  Bostoa 
ft  N.  St  Ry.,  190  Mass.  382,  77  N.  E.  SCO; 
Bobbins  t.  Springfield  St  Ry.  Co.,  165  Mass. 
30,  42  N.  B.  834 ;  Indianapolis  St  By.  Co.  v. 
Schmidt,  85  Ind.  App.  202.  71  N.  E.  663,  72  N. 
fi.  478;  Eramm  r.  Stockton  BL  B.  Co.,  8  Cal. 
App.  606.  86  Pac.  740,  903;  Lake  Boland  El. 
By.  Co.  T.  McKewen,  80  Md.  593,  31  Atl.  797 ; 
Bremer  t.  St.  Paul  City  By.  Co.,  107  Minn. 
326,  120  N.  W.  382.  21  L.  B.  A.  (N.  S.)  887 ; 
21  Am.  Neg.  Rep.  172;  White  t.  Wor.  Con. 
St.  R.  Co.,  167  Mass.  43»  44  N.  B.  1052;  12 
Am.  Neg.  Caa.  56. 

[I,  7]  It  is  contended  on  the  part  of  appel- 
lant that  the  court  erred  In  InBtructlon  No. 
13,  wherein  it  sought  to  define  the  "last  clear 
chance"  doctrine,  and  counsel  relies  with 
great  confidence  upon  the  case  of  Drown  t. 
Northern  Ohio  Traction  Co.,  76  Ohio  St.  234, 
81  N.  E.  326,  10  L.  E.  A.  (N.  S.)  421,  118  Am. 
St  Rep.  844,  where  It  is  said  that  the  rule 
should  not  be  given  as  a  "hit-or-misa"  rule. 
While  we  agree  with  the  statement,  It  will 
be  seen  that  the  learned  Judge  also  said: 

"But  if  the  plaintiCTfl  negligence  merely  put 
him  in  the  place  of  dancer,  and  atopped  there. 
Hot  ootively  continuing  (italics  ours)  until  the 
moment  of  the  accident,  and  the  defendant  ei- 
ther knew  of  his  danger,  or  by  the  exercise  of 
such  diligence  as  the  law  imposes  on  him  would 
have  known  it,  then,  if  the  plaintiff's  negligence 
concurrently  combined  with  defendant's  negli- 
gence to  produce  the  injury,  the  defendant's 
negligence  is  the  proximate  cause  of  the  injury, 
and  that  of  the  plaintiS  is  the  remote  cause. 
This  is  all  there  is  of  the  so-called  doctrine  of 
'the  last  clear  (Aanca.* " 

We  believe  this  is  a  correct  stfttement  of 
the  rule.  Then,  bearing  in  mind  the  rule  that 
a  person  who  finds  himself  in  a  perilous  poei- 
tlon  is  not  required  to  exercise  the  soundest 
Judgment  (Bunting  v.  O.  P.  B.  B.  Co.,  14  Ner. 
on  page  361;  Olson  t.  Erickscn,  68  Wash. 
458,  lOZ  Pac  401;  Wheeler  t.  Oregon  R.  ft 
N.  Co.,  16  Idaho,  376, 102  Fac.  355;  Colorado 
M.  By.  Co.  T.  Bobbins,  30  Colo.  449,  71  Pac. 
371;  Mathews  t.  Daly  west  M.  Co.,  27  Utah, 
193,  75  Pac.  722 ;  Hicks  t.  S.  P.  Co.,  27  Utah, 


526,  T6  Pac.  627;  Unneban  t.  SampBOO.  12B 
Mass.  606,  30  Am.  B^  692 ;  Wright  v.  Boi- 
ler, 61  Hun,  636,  8  N.  T.  Snpp.  742,  affirmed 
in  128  N.  T.  630.  25  N.  E.  952 ;  Stoughton  T. 
Mannfactuiers'  Nat  Gas  Co.,  169  Pa.  64.  28 
Atl.  227:  Kramm  r.  Stodcton  Elec.  B.  Co., 
8  Gal.  App.  606,  86  Fac.  741.  903;  Davis  t. 
Chicago.  R.  I.  ft  P.  By.  Co.,  159  Fed.  10, 
88  C.  C.  A.  4S8,  16  li.  B.  A.  (N.  S.)  424;  The 
City  <a  Boston  [D.  C.J  169  Fed.  266;  Springer 
T.  St  liouls  S.  W.  Ry.  Oa,  161  Fed.  801,  88 
C.  C.  A.  019),  did  the  court  err  in  tlie  Instruc- 
tion? While  we  cannot  see  that  lilaintlff  was 
hecessarlly  negligent  In  turning  down  Sierra 
street,  yet  If  he  was,  but  as  soon  as  be  dis- 
covered the  street  car  coming  toward  him  at 
an  excessive  rate  of  speed  exercised  reason- 
ably good  Jndgment,  situated  as  be  was,  in 
endeavoring  to  extricate  himself  from  his 
dangerous  position,  his  negligence  must  be 
said  to  have  "stopped" ;  and  having  stopped 
and  "not  actively  continuing  until  the  mo- 
ment of  the  accident,"  and  the  defendant 
either  knowing  of  his  danger,  or  by  the  ex- 
ercise of  such  diligence  as  the  law  imposed 
upon  It  should  have  known  of  It,  the  proxi- 
mate cause  ct  the  accident  was  the  negligence 
of  the  defendant,  and  the  last  dear  chance 
rule  was  applicable, 

Mr.  Chief  Justice  Baldwin,  now  Governor  of 
Connecticut,  In  Smith  v.  Conn.  By.  ft  h.  Ca, 
80  Conn.  268,  67  Atl.  888.  17  K  B.  A.  (N.  S.) 
708,  states  that: 

"Negligence  is  only  deemed  contributory  when 
it  is  a  proximate  cause  of  the  injury.  That 
only  is  a  proximate  cause  of  an  event  juridi- 
cally considered,  which.  In  a  natural  sequence, 
unbroken  by  any  new  and  intervening  cause, 
produces  that  event,  and  withont  which  that 
event  would  not  have  occurred.  It  must  be  an 
efficient  act  of  causation  separated  from  its 
effect  by  no  other  act  of  causation.  If,  after 
an  act  of  omission  constituting  negligence  on 
the  part  of  one  injured  at  a  railroad  crossing, 
the  railroad  car  or  cars  might  have  been  so 
controlled,  by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  those  In  charge  of 
them,  aa  to  avoid  the  injury,  then  a  failure  to 
exercise  such  care  and  prudence  would  be  an 
intervening  cause,  and  so  the  plaintlirs  negU- 

fence  no  longer  a  proximate  cause,  and  there- 
ore  not  a  oar  to  nls  recovery." 

Supporting  this  rule  are  the  following  cas- 
es: Neary  v.  Northern  Fac.  By.  Co.,  37  Mont 
461,  97  Fac  on  page  048,  10  L.  B.  A.  (N.  S.) 
446;  Nichols  v.  Chicago,  B.  &  Q.  B.  Co.,  44 
Colo.  601,  98  Pac.  on  page  814;  Anderson  t. 
Great  Northern  Ry.  Col,  15  Idaho,  661,  99 
Pac  on  page  98;  Swain  v.  Fourteenth  St. 
By.  Co.,  supra ;  Philbln  t.  Denver  Cltj 
Tramway  Co.,  supra ;  Filmer  t.  Boise  Trac- 
tion Co.,  14  Idaho,  327,  04  Fac  on  page  437, 
15  li.  B.  A.  (N.  S.)  254,  125  Am.  St  Bep.  IGl ; 
Nicol  V.  Oregon-Washington  By.  ft  N.  Co.,  71 
Wash.  400,  128  Pac  on  page  630,  43  U  B.  A. 
(N.  S.)  174 ;  Cerrano  v.  Portland  By.  L  &  P. 
Ca,  62  Or.  421, 126  Pac.  on  page  40;  Harlan 
V.  St  Louis,  K.  a  ft  N.  B.  Ca,  66  Mo.  25; 
Esrey  v.  S.  P.  Co.,  103  Cal.  541,  37  Pac  501 ; 
nerriek  r.  Wash.  W.  P.  Co.,  76  Wash.  149, 134 
Pac  938,  48  li.  B.  A.  (N.  S.)  640;  Schmidt 
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T.  U6.  p.  By.  do..  301  lib.  210,  80  s.  w.  laa, 

8  L.  B.  A.  (N.  so  a06 ;  Sawyer  v.  Boanoke^ 
etc,  146  N.  a  24,  6S  8.  A  S86,  22  L.  a  A. 
(N.  &)  aoO;  RicbnioDd  P.  &  P.  Ca  t.  Qor- 
don,  102  Vm.  498.  49  S.  XL  772. 

11-11]  it  Is  aim  contended  tiiat  tJie  trial 
court  erred  la  giving  InatnictioB  Ma  18» 
the  further  leawn  that  It  alludes  to  brak- 
ing appliances,  9a  thoe  Is  no  testimony  In  the 
case  concerning  the  ocmdltlon  of  the  brakes. 
It  is  a  gmonl  rule  ot  law  Oiat  It  la  error  to 
give  an  instruction  which  Is  correct  In  law, 
but  irtitefa  Is  not  based  iwon  erldence  (White 
T.  City  of  Trinidad,  10  Oolo.  App.  827,  BZ 
Pac.  216;  Spiking  t.  Con.  By.  &  P.  Co.,  88 
Utah,  818, 88  Pac.  844);  but  the  objection  and 
exception  taken  to  the  Instmctton  at  the  thne 
It  was  given  do  not  point  out  that  this  por- 
tion of  the  instruction  was  not  based  upoa 
any  erldenca:  From  a  reading  of  the  excep- 
tion, it  Is  apparent  that  counsel  did  not  have 
tbia  pfdnt  in  mind  at  sll,  hot  ttuit  his  objeo- 
tlou  went  only  to  the  last  <dear  chance  phase. 
Nor  does  it  appMT  that  this  p(dnt  was  urged 
as  a  ground  for  a  new  trial,  as  Is  necessary 
before  It  can  be  conddered  Iqr  this  court. 
Section  SSS8,  Revised  Lawa  This  court,  in 
the  case  of  Paul  t.  Ciagnas,  20  Not.  on  page 
82S,  SO  Pac  8S7,  60  Paa  988,  47  li,  B.  A.  640, 
which  was  a  case  In  which  seTeral  propor- 
tions were  ooTered  by  the  Instruction,  said: 

"We  think  the  rale  la  well  eiUbUshed  that 
in  sach  case.  If  any  portion  excepted  to  ia 
Bound,  the  exception  cannot  be  auBtained.  Mor- 
riU  V.  Palmer,  68  Vt.  1.  83  AtL  829,  38  L.  B. 
A.  4ll,  and  cases  cited.  'Exceptions  sbonld  be 
specific,  and  should  be  directed,  not  to  the 
charge  as  a  whole,  but  to  the  portion  or  por- 
tiona  thereof  vhich  are  considered  objectionable. 
It  ifl  only  where  the  chaise  is  erroneous  in  its 
whole  scope  and  meaning,  or  where  the  charge. 
In  effect,  asserts  bet  a  single  proposition,  that 
a  general  exception  will  be  available.'  8  Enc. 
PL  ft  Ptae.  267.  Sea  dtattons  fflvoi  of  many 
eases  in  26  stote  courts,  and  nomerons  cases  In 
the  federal  courts." 

See,  also,  Schollay  v.  Moffltt-West  Drug  Co., 
17  Colo.  App.  128, 67  Pac.  182 ;  City  of  Denver 
T.  Strobrldge,  19  Colo.  App.  435, 75  Pac.  1076 ; 
Haln  V.  Ifattes.  84  Colo.  346,  83  Pac.  127. 

Since  the  Instmctlon  covered  two  points, 
and  the  objection  and  exception  went  to  one 
ot  them  only,  and  that  the  one  not  complain- 
ed of  here,  the  alleged  error  should  not  be 
considered  by  this  court 

[11-11]  It  is  asserted  that  the  trial  court 
erred  In  giving  instruction  No.  13,  In  that  a 
portl<m  of  It  was  In  capital  letters.  This  was 
not  made  a  ground  of  objection  and  exception 
at  the  time  it  was  given,  nor  was  It  specified 
as  error  in  the  memorandum  of  exceptions, 
and  for  that  reason  cannot  be  considered,  as 
shown  above.  However,  we  may  say  In  pass- 
ing, the  practice  should  not  be  Indulged  in. 

[14]  InstmcUon  No.  14  simply  Informs  the 
jury  that  the  motorman  was  the  servant  of 
defendant  company,  and,  If  the  accident  was 
caused  through  his  negllgaice.  sudi  negU- 
genoe  should  be  Imputed  to  the  defendant. 
This  was  not  error,  neam  v.  Wll.  City  By. 
Co.,  1  Boyce.  (Del.)  ^1-277.  76  Aa  629 ;  Ii^ 


tie  BofA  meo.  Co.  r.  Goetner,  60  AA.  168, 
95  B.  W.  1007, 1010,  7  li.  a  A.  (N.  8.)  87, 10 
Ann.  Cas.  278. 

[II]  It  is  insisted  that  pn^dal  error 
was  committed  by  the  trial  court  In  modify- 
ing a  requested  Instruction  by  striking  ont 
with  a  pen  a  certain  portion  and  leavliv  that 
portion  In  such  a  condition  as  to  be  easily  read. 
While  it  Is  the  better  practice  to  have  an 
Instruction  rewritten  when  modified.  Instead 
of  running  a  pen  throun^  It,  we  cannot  say 
that  pr^ndldal  error  was  committed  in  this 
Instance. 

[II]  It  Is  also  contended'  that  the  court 
erred  In  modifying  the  instruction.  The  jMnv 
Hon  strldcen  ont  went  to  the  rate  of  q>eed 
at  which  the  street  car  was  traveling  after 
the  accident  We  think  that  the  court  did 
right  In  modifying  the  instruction  striking 
ont  the  matter  complained  d.  That  which 
happas  after  an  accident,  when  it  throws  no 
light  <m  what  preceded  it,  as  In  this  case.  Is 
not  a  proper  matter  for  Instmctlon  from  the 
court,  unless  to  Instruct  that  It  be  disregard- 
ed. 

Krror  Is  assigned  to  tAe  refusal  of  the  court 
to  give  certain  other  Instructions  requested 
on  behalf  of  the  defendsnt,  but  we  need  not 
consider  them,  in  view  of  the  fact  that  what 
we  have  said  Olapoeaa  of  UMn, 

[in  It  Is  contended  that  the  trial  court 
should  have  compelled  the  jury  to  make  an- 
swer to  two  questions  submitted  calling  for 
special  findings,  and  that  judgment  should 
not  have  been  entered  upon  the  general  ver- 
dict because  ot  the  failure  to  answer  ttiese 
questions.  The  questi<au  and  answers  are: 

"Q.  No.  4.  What,  if  anything,  was  there 
to  prevent  the  plaintiff  from  pasalDg  to  the 
left  into  Sierra  street  fronv  deiendant'd 
track  after  plaintiff  first  saw  and  knew  of  the 
approaching  car?   A.  Cannot  agree." 

*'Q.  No.  7.  Were  there  any  vehicles  or  ob- 
structionB  on  the  east  side  of  Sierra  street  be- 
tween the  polntB  where  the  automobile  was  driv- 
en upon  toe  track  and  the  point  of  collision? 
A.  Cannot  agree." 

Section  5222  of  the  Revised  Laws  of  Nevada 
provides: 

*'  •  •  ♦  In  all  cases  the  court  must  upon 
the  request  In  writing  of  any  of  the  ;>artle8, 
direct  the  jury  to  find  a  special  verdict  in  wrlt- 
ing  upon  all  or  any  of  the  Issues.  *  *  * 
Where  a  special  Sndin^  of  facts  is  inconsistcTit 
with  the  general  verdict,  the  former  controls 
the  latter  and  the  court  must  give  judgsMat 
aecnrdlngly." 

The  evlduit  poipoee  of  tbla  asctlon  is  to 
enable  the  court  to  determine  it  a  genml 
verdict  Is  due  to  an  erroaeois  ap^catlon  of 
the  law  to  the  facts  as  actaaUy  found  by  fiie 
jury.  Consequently,  should  a  jury  render  a 
general  verdict  for  a  plaintiff,  but  find 
against  him  aa  to  some  fact  whldi  he  has 
asserted,  and  should  that  finding  be  not  "i»- 
consistent"  with  the  general  verdict,  and  am- 
sequently  not  controlling,  the  court  would, 
as  is  necessarily  Implied  from  the  language 
of  the  statute,  rendw  judgment  tor  the  plain- 
tiff  m  the  gmeral  verdict. .  Thai  If  a  case 
should  be  submitted  to  a  jury  and  it  returns 
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a  general  verdict  for  plaintiff,  bat  aa  to  the 
question  of  fact  upon  wliicli  a  special  finding 
la  sought  answers  that  it  cannot  agree,  and 
the  court  refuses  to  grant  a  new  trial  and 
enters  Judgment  on  the  general  verdict, 
would  sndi  action  by  Oie  court  be  revereiUe 
error,  where,  If  there  were  a  finding  in  favor 
of  defendaut,  It  would  not  be  so  "incon- 
sistent" with  the  general  verdict  as  to  "con- 
trol"?       think  not 

It  was  said,  in  the  case  of  Schneider  v. 
Chicago,  a  &  N.  B.  Co^  42  Minn.  68,  43  N. 
W.  783: 

"Where  the  jury  find  a  eeneral  verdict  in 
favor  of  the  plaintiff,  but  fall  to  agree  npon  a 
■pecific  question  submitted  to  them,  the  general 
verdict  is  properly  received,  unless  a  finding  in 
favor  of  the  defendant  on  the  speciBc  qaestiou 
submitted  would  be  concludve  against  plaintiff's 
right  to  recover." 

Supporting  this  rule  are  WllUams  v.  S.  F. 
&  N.  W.  K.  B.  Co.,  «  Cal.  App.  715,  93  Pac. 
123;  Pigeon  v.  W.  P.  Fuller  Co.,  156  CaL 
091,  105  Pac  976 ;  C.  &  N.  "W.  R.  Co.  v.  Dun- 
levy,  129  lU.  132.  22  N.  B.  15;  Wakefield  v. 
Wakefield,  1S2  Mass.  429,  65  N.  Ei  814. 

If  the  theory  we  have  advanced  is  sound, 
no  substantial  rights  of  the  defendant  were 
violated  by  a  refusal  of  the  court  to  compel 
the  jury  to  answer  the  questions,  assuming 
that  if  the  questions  submitted  were  an- 
swered in  favor  of  defendant  they  would  not 
be  so  "iocoDsistent"  with  the  general  verdict 
as  to  control,  and  consequently  the  case 
should  not  be  reversed.  Section  5066.  Re- 
vised Laws ;  State  v.  Mlrcovlch,  35  Nev.  485, 
130  Pac.  765. 

[IS,  19]  Then,  keeping  In  mind  the  Idea 
that  the  general  verdict  "controls"  unless  an 
answer  to  a  special  question  which  is  favor- 
able to  defendant  would  be  "inconsistent" 
M-ltb  the  general  verdict,  we  will  look  at  the 
situation  and  determine  (as  It  must  be  pre- 
sumed the  trial  court  did)  if  favorable  an- 
swers to  the  defendant  In  the  case  at  bar 
would  have  Justified  the  trial  court  in  grant- 
ing defendaut  a  new  trial  To  enable  us  to 
arrive  at  a  correct  conclusion  on  this  point, 
we  must  remember  that  the  plaintiff  proceed- 
ed In  the  trial  court  upon  two  theories:  (1) 
That  he  was  not  negligent  in  turning  off  of 
l!;lm  street  upon  defendant's  track,  but  that 
defendant  was  negligent  In  operating  Its  car 
at  the  high  rate  of  speed  it  did,  and  because 
thereof  the  accident  ensued ;  and  (2)  assum- 
ing that  plaintiff  was  nefl^gent  in  turning 
upon  defendant's  track,  nevertheless  defend- 
ant bad  the  last  dear  chance  to  avoid  the 
accident  and  was  negligent  In  falling  to 
do  so. 

The  jury  found,  in  response  to  special 
questions,  that  when  the  plaintiff  turned  up- 
on the  street  car  track  the  street  car  was 
"about  225  feet"  from  the  plaintiff.  It  also 
found  that  the  automobile  went  "about  25 
feet"  before  it  was  struck.  Counsel  for  plain- 
tiff  in  hie  oral  argument  admitted  that  the 
evidmcs  dwwed  fbat  "the  «peed  of  the 


street  car  was  between  25  and  80  miles  an 
hour."  By  actual  calculation  It  will  be  seen 
that  if  the  automobile  and  street  car  were 
exactly  226  feet  apart,  and  the  automobile 
traveled  25  feet,  and  the  street  car  was  go- 
ing at  the  rate  of  26  miles  an  hour,  it  took 
e»tctly  6.45  seconds  for  them  to  collide. 
Had  plaintiff  stopped  his  automobile  Instant- 
ly upon  seeiug  the  street  car,  it  would  have 
taken  6.16  seconds  for  the  street  car  to 
strike  the  automobile.  Now,  If  the  jury 
found  that  the  plaintiff  was  not  negligent  In 
turning  upon  the  street  car  track,  and  that 
defendant  was  negligent  in  operating  its  car 
at  the  speed  It  did,  and  tliat  the  acddut 
was  the  result  thereof,  the  further  question 
to  be  determined  by  Ihe  Jury  in  arriving  at 
a  verdict  upon  plaintiff's  first  theory  ia — as- 
suming that  there  was  nothing  to  have  pre- 
vented plaintiff  from  turning  to  the  left — 
was  he,  situated  as  he  was.  guilty  of  negli- 
gence in  not  doing  so? 

Since  it  is  a  universal  custom  in  the  Unit- 
ed States  for  persons  in  meeting  while  trav- 
eling In  conveyances  upon  streets  and  high- 
ways to  turn  to  the  right,  the  custom  has  be- 
come recognized  as  the  **law  of  the  road." 
Elliott  on  Beads  and  Streets  <8d  Bd.)  f  1080. 
While  there  are  occai^onB  when  one  would  no 
doubt  be  guilty  of  negligence  for  not  turn- 
ing to  the  left,  the  custom  of  turning  to  the 
right  is  so  universal  that  It  becomes  second 
nature  to  do  so;  we  do  It  Instinctively. 
Considering  this,  and  that  it  was  necessary 
for  plaintiff  to  dexdde  instantly,  in  view  of 
the  weed  at  which  the  street  car  was  trav- 
eling, can  it  be  said  that,  as  a  reasonably 
prud«it  man,  plaintiff  was  negligent  in  turn- 
ing to  the  right? 

Fair-minded  men  ml^t  differ  as  to  wheth- 
er a  person  of  ordinary  pmdaice  would  have 
turned  to  the  right  as  plaintiff  did,  and 
therefore  it  cannot  be  said  as  a  matter  of 
law  that  he  was  guilty  of  contributory  neg- 
ligence in  doing  so.  If  the  Jury  .'n  consider- 
ing this  case  and  arriving  at  a  vtrdlct  took, 
or  might  have  taken,  the  view  that  plaintiff 
was  not  negligent  In  turning  onto  the  street 
car  track,  and  that  defendant  was  negligent 
in  runniug  Its  car  at  from  26  to  30  miles  an 
hour,  and  that  plaintiff,  situated  as  he  was, 
acted  as  a  reasonably  prudent  man  in  turn- 
ing to  the  right  (In  approaching  the  street 
car),  notwithstanding  the  fact  that  he  might 
have  been  able  to  turn  to  the  left  with  safe- 
ty, then  answers  In  favor  of  appellant  to  the 
two  questions  submitted  would  not  have  been 
so  "Inconsistent"  with  the  general  verdict  as 
to  control,  and  therefore  the  refusal  of  the 
trial  court  to  compel  the  jury  to  answer  the 
questions  was  not  prejudicial  error. 

Finding  no  prejudicial  error  In  the  reo>rd, 
the  Judgment  is  affirmed. 

NOBOBOSSk  a  J,,  and  UcOABBAN, 
concur. 
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EAMELLI  T.  SORGI.    (No.  2056.) 
(Supreme  Court  of  Nevada.  May  20,  1&15.) 

1.  Watebs  and  Watbb  Goobsbs  «s»152— Ao- 

TZOH  TO  DETKBiaNB  WaTEB  RIOHIS  —  DB- 

CBEB— CBBTAINTT. 

Rev,  Laws,  {  4877,  and  the  Water  Law 
(St.  1913,  c.  140),  provide  that  in  all  measure- 
ments of  water  a  cubic  foot  of  water  per  secood 
of  time  shall  be  the  atandard  of  measurement. 
Flaintiff  sued  defendant  to  have  it  adjudged  that 
he  was  tbe  owner  of  three-eighths  of  the  water  of 
a  creek,  and  the  court  so  decreed  and  enjoined 
defendant  from  diverting  such  three-eighths  of 
the  water  or  any  part  thereof  from  the  stream, 
//efif.  that  the  decree  was  too  uncertain  as  to 
the  quantity  of  water  to  which  plaintiff  was  en- 
titled, but  should  use  the  standard  of  measure- 
ment described  by  the  statute  or  some  measure- 
ment readily  translatable  therein. 

W'Ed.  Kote.— For  other  cases,  see  Waters  and 
atcr  Conrses.  Cent  IHg.  U  166,  157;  Dec. 

2.  Waivbs  and  Wateb  Coubbes  «s»162— Bv- 
iDENCB  OF  Watbb  RraHT»— Descbiptxoh  in 
Deed. 

The  predecessors  of  plaintiff  and  defendant 
and  a  tiilrd  person  appropriated  water  from  a 
stream  for  irrigation  purposes,  the  appropria- 
tion purporting  to  include  all  the  waters  of  the 
stream.  By  a  partition  deed,  the  other  parties 
conveyed  to  plaiotiS's  predecessor  three-eighths 
of  the  water  of  such  sbream.  Held,  that  in  an 
action  to  determine  plaintiff's  rights,  though  the 
deed  had  some  evidentiary  value,  it  was  not 
conclusive  as  to  the  quantum  of  such  right,  as 
the  right  to  water  in  a  natural  stream  must 
rest  on  proof  of  actual  appropriation  and  ap- 
plication to  a  beneficial  use,  and  a  descrlptimi 
of  a  water  right  in  a  deed  is  not  ordinarily  con- 
clusive. 

WEd.  NotOd—For  other  caseo,  see  Waters  and 
ater  Courses,  Cent  Dig.  ||  U6,  167;  Dec 
Dig.  *=>152.) 

S.  Waters  and  Watbb  Coubsbs  «=»152— Ac- 
tion TO  DmcRinNE  Watbb  Riorts  —  De- 
GBEB — Cebtainty. 

Id  an  action  to  have  it  adjudged  that  plain- 
tiff was  the  owner  of  three-eighths  of  the  wa- 
ter of  such  stream,  it  being  an  admitted  fact 
from  the  pleadings  that  he  and  defendant  had 
rights  to  certain  of  the  water,  equal  in  time, 
the  court  should  hare  determined  the  rights  of 
both  parties,  and  should  have  specifically  des- 
ignated some  point  on  the  stream  where  plain- 
tiff's rights  might  be  measnred. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent,  Dig.  St  156,  157;  Dec 
Dig.  «=»152.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Jobn  S.  Orr,  Judge. 

Action  by  Giesar  RameUl  against  Nick  Sor- 
gl.  From  ft  joctgment  in  favor  of  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Massey  &  Harwood,  of  Reno,  for  appellant. 
Summerfleld  &  Curler  and  Summerfield  & 
Richards,  aU  oC  "Reno,  for  reepondent 

NORCROSS,  C.  J.  Respondent  bronght 
salt  against  defendant  praying  for  a  judg- 
ment and  decree  to  the  effect  that  the  re- 
spondent is  the  owner  and  entitled  to  the 
usufructuary  right  to  three-eighths  of  the 
natural  flow  of  the  water  of  Steamboat  creek ; 
that  respondent  hare  a  perp^ual  InJuncUon 


against  appellant  restraining  btm  from  di- 
verting three-eighths,  or  any  portion  thereof, 
of  the  waters  of  said  creek  away  from  the 
lands  of  respondent  or  in  any  manner  inter- 
fering with  the  respondent's  use  thereof  and, 
also,  from  causing,  permitting,  or  sufTering 
the  waste  waters  from  certain  lands  of  appel- 
lant flowing  upon  certain  lands  of  respond- 
ent; for  damages  In  the  sum  of  f 2,200,  and 
for  costs.  Judgment  was  awarded  respond- 
ent In  accordance  with  the  prayer  of  the  com- 
plaint, excepting  that  nominal  damages  only 
were  allowed. 

While  the  record  flled  in  this  court  dis- 
closes that  a  motion  for  a  new  trial  was  in- 
terposed and  denied  in  the  court  below,  the 
api>eal  appears  to  be  from  the  judgment  only, 
and  hence  will  limit  the  consideration  of  the 
points  raised  to  the  one  main  question. 

It  Is  the  contentiou  ot  appellant  that  the 
Judgment  is  void  for  uncertainty,  in  that  It 
falls  to  Ox  with  regnlsite  deflniteness  the 
amount  of  water  to  which  either  of  the  par- 
ties is  entitled,  and  falls  to  determine  priori- 
ties ;  that,  under  such  clrcumatances,  Injtinc- 
tive  relief  is  improper. 

So  much  of  the  Judgment  as  is  Involved  In 
the  question  presented  reads  as  follows: 

"And  it  is  further  adjudged  and  decreed  that 
the  plaintiff  was  at  the  time  of  the  commence- 
ment of  this  action,  and  now  is,  the  owner  and 
entitled  to  the  usufructuary  right  for  irrigation, 
stocic,  and  domestic  purposes  during  the  irrigat- 
ing season  of  each  year  of  three-eighths  of  the 
natural  flow  of  the  waters  of  Steamboat  creek, 
and  bis  ownership  and  title  thereto  Is  hereby 
established  and  declared.  And  it  is  further  ad- 
judged and  decreed  that  the  defendant,  Nick 
Sorgi,  his  servants,  agents,  attorneys,  and  eni' 
ploy^  and  all  other  persons  acting  under  the 
control  and  author!^  and  direction  of  defend-\ 
ant,  be  and  they  are  hereby  perpetually  enjoin- 
ed and  restrained  from  diverting  said  three- 
eighths,  or  any  pert  thereof,  of  the  natural  flow 
of  the  waters  of  Steamboat  creek  from  the  said 
creek  and  away  from  the  lands  of  said  plaintiff 
during  the  Irngatfug  season  of  each  year  or 
from  in  any  manner  Interfering  with  the  plols- 
tiff*!  use  thereof." 

It  Is  alleged  In  the  comidalnt  that,  in  the 
year  1860,  B.  Q.  Clow,  appellnut's  predeces- 
sor, W.  P.  Startevant,  respondent's  predeces- 
sor, together  with  T.  G.  Smith,  acquired  a 
possessory  right  in  oonunon  to  certain  un- 
surveyed  lands  In  Washoe  county  and  appro- 
priated water  from  Steamboat  creek  for  the 
irrigation  thereof,  Buch  appropriation  pur- 
porting to  include  "all  the  waters  of  Steam- 
boat creek  for  Irrigation  and  other  purposes" ; 
that  In  the  year  1864,  after  the  land  had  been 
surveyed,  the  said  tenants  In  common  exe- 
cuted and  delivered  a  deed  In  partition  of 
the  land  and  water  rights,  the  said  deed  pur- 
porting to  convey  to  said  Clow  and  Sturte- 
vant,  respectively,  "three-eighths  of  the  wa- 
ters of  Steamboat  creek"  and  to  said  Smith 
the  remaining  one-fourtli. 

A  demurrer  was  interi>osed  to  the  com* 
plaint  for  uncertainty  in  not  alleging  the 
amount  of  water  necessary  and  the  amount 
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actnally  appropriated,  and  for  defect  of  par- 
ties defendant,  in  tliat  other  persons  are  In- 
terested as  users  of  water  from  said  creek 
between  appellant's  and  respondent's  lands. 
The  demurrer  being  overruled,  defendant,  ap- 
pellant herein,  filed  answer  denying  certain 
of  the  allegations  of  the  complaint,  setting  up 
title  In  himself  to  certain  of  the  waters  of 
Steamboat  creek,  and  praying  that  title  to 
so  much  of  the  waters  of  the  creek  as  may  be 
necessary  to  irrigate  his  lands  be  established 
and  quieted  In  defendant  as  against  the  plain- 
tiff and  all  persons  Interested;  that  certain 
other  water  users  on  said  creek  be  made 
parties  for  a  full  determination  of  the  case. 

We  come  now  to  a  consideration  of  the 
contention  that  the  Judgment  Is  void  for  un- 
certainty. In  Authors  T.  Bryant,  22  Nev. 
242,  38  Pac.  439,  this  court  said: 

"No  subject  is,  perhaps,  so  prolific  of  contro- 
Tereiea  as  the  use  of  water  by  different  dalm- 
ants  for  irrigation  purposes,  snd  a  decree  con- 
cerning it  should  be  as  certain  as  the  use  of  lan- 
guage can  make  It.** 

In  WaleSi  t.  Wallai^  26  Ner.  299,  76  Paa 
814.  99  Am.  8t  Bep.  692,  this  court,  consider- 
ing the  findings  in  the  case  and  a  decree  en- 
joining appellants  "from  diverting  any  of  the 
water  of  Reese  rlTer,  and  from  in  any  way 
Interfering  with  said  water  in  such  manner 
as  to  prevent  said  water  from  flowing  on  the 
lands  of  respondents  In  snflSclent  quantity  to 
Irrigate  the  same,"  said: 

"The  court,  by  its  findings  and  decision,  de- 
termined  but  one  issue.  It  did  not  determine 
all  the  rights  of  either  of  the  respondents,  or 
any  of  the  rights  of  the  appellant*.  It  left  un- 
determined the  quantity  of  water  sufficient  to 
irrigate  respondents'  lands,  and  to  that  extent 
,it  left  undetermined  respondents'  rights,  and 
thereby  all  tbe  rights  of  the  aippellants.  It  can- 
not be  ascertained  from  the  hndings  or  tbe  de- 
cision when  the  respondents  have  taken  the 
quantity  of  water  sufficient  to  irrigate  their 
land,  or  whether  respondents  can  take  subordi- 
nate to  appellants'  rights  at  any  time  any  of 
the  waters  by  virtue  of  their  appropriation. 

"So  far  as  the  findings,  express  or  implied, 
are  concerned,  based  npon  the  pleadings  and  tbe 
evidence,  the  quantity  appropriated  is  left  to 
mere  conjecture — is  left  to  be  determined  by  fu- 
ture litigation  between  tbe  parties.  The  par- 
ties have  no  right  to  determine  what  is  suffi- 
cient or  wlut  is  not  sufficient  to  irrigate  th^r 
land.  The  judgment  and  decree  in  this  respect 
should  be  certain  and  definite,  and,  unless  the 
decree  is  certain  and  definite  in  this  respect,  it 
cannot  be  upheld,  except,  under  tbe  circumstanc- 
es of  tbe  case,  the  indefinite  and  uncertain  quan- 
tity given  by  the  decree  is  capable  of  ascertain- 
ment" 

Ck}n]menting  upon  tbe  case  last  mentioned, 
Kinney  on  Irrigation  and  Water  Bights,  at 
section  8009,  uses  the  following  language: 

"So,  in  a  well-reasoned  case  decided  by  the 
Supreme  Court  of  Nevada,  where  all  the  parties 
liad  done  all  the  thiugs  necessary  for  a  valid 
appropriation  of  water,  a  decree  without  any 
dennite  findiug  of  amount  appropriated,  but 
only  that  plaintiffs  had  appropriated  enough  to 
irrigate  certain  portions  of  their  lands,  which 
enjoins  defendants  from  diverting  any  of  the 
water,  and  from  interfering  therewith  so  as  to 
prevent  the  water  from  flowing  onto  plaintifl^'e 
laud  in  sufficient  quantity  to  irrigate  it,  was 
held  to  be  too  indefiniM  to  be  aostatned." 


,    Kinney.  In  his  work  (section  1667),  also 

says: 

"The  decree  and  judgment  ot  the  court  must 
be  rendered  in  an  action  to  adjudicate  water 
rights,  and  must  be  based  npon  the  findings  of 
fact  and  conclusion  of  law  found  by  tbe  court. 
As  the  main  purpcoe  of  such  an  action  to  quiet 
title  is  to  determine  the  respective  rights  of 
the  parties  to  the  use  of  the  water,  or  their 
rights  in  a  ditch  or  canal,  the  decree  should 
definitely  award  the  respective  rights  to  the  par- 
ties to  the  action.  Therefore,  in  order  to  have 
a  decree  conclurive  upon  the  subject  by  its  fu- 
ture construction,  it  must  be  suffidaitly  definite 
and  certain  as  to  the  parties,  the  order  of  their 
respective  priorities,  the  quantity  of  water  which 
each  is  entitied  to  use,  the  times  when  they  are 
entitied  to  use  tlie  water,  and  any  ottier  subject 
which  the  evidence  in  each  particular  case  may 
develop." 

From  section  1668  we -quote  from  tbe  same 

author  the  following: 

"After  the  court  has  decided  what  parties  are 
entitled  to  water  rights,  the  next  principal  quea* 
Uon  to  be  decided  by  the  court  is  the  quantity 
of  water  to  which  each  party  is  entitied.  And 
in  this  respect  the  decree  should  be  made  as 
definite  and  certain  as  the  use  of  language  can 
make  it  Where  a  standard  of  measurement  has 
been  adopted  by  the  statutes  of  the  state  and 
the  evidence  before  the  court  Is  sufficient  for 
the  court  to  render  a  decree  in  that  standardt 
tbe  decree  should  state  the  quantity  of  water 
awarded  to  each  party  in  that  standard.  How- 
ever, where  the  evidence  is  not  sufficient  for  tlie 
court  to  adopt  such  a  standard  in  its  decree,  but 
is  sufficient  tor  the  rendition  of  the  decree  upon 
some  other  basis  or  standard  of  measurement, 
tbe  court  may  render  its  decree  in  such  other 
basis  or  standard.  The  principal  object  of  tlie 
court  in  this  respect  is  that  tbe  decree  be  so 
definite  and  certain  as  to  the  quantity  of  water 
awarded  to  each  party  that  the  matter  may  be 
deemed  finally  settled  and  adjudicated,  and 
that  each  party  may  know  exactiy  what  quan- 
tity or  what  proportion  of  the  stream  he  is  enti- 
tled to." 

In  Lee  t.  Hanford,  21  Idaho.  327,  21  Pac. 
558,  the  court  said: 

"The  issue  made  by  tbe  pleadings  in  this  case 
is,  the  priority  of  the  appropriation,  and  the 
quantity  of  water  so  appropriated  by  each,  as 
between  the  plaintiff  and  the  defendant,  of  the 
waters  flowing  In  Blackman's  Oulch  creek.  The 
court  finds  that  the  plaintiffs  are  entitied  to  all 
the  waters  of  Blackman's  Gulch  creek  by  reason 
of  being  prior  appropriators  thereof,  and  the  op- 

giication  of  the  same  to  a  beneficial  use.  These 
ndlngs  and  also  the  decree  are  Indefinite  and 
ineffectual.  •  .*  * 

"Bev.  Codes,  |  3241,  prescribes  the  measure- 
ment of  water  as  'a  cubic  foot  of  water  per  sec- 
ond of  time  stiall  be  tbe  legal  standard  for  the 
measurement  of  water  in  this  state';  this  stat- 
ute is  the  measurement  of  water  which  should  be 
recognized  by  the  court  in  entering  a  decree  of 
distribution,  and  in  this  case  the  court  shoold 
have  found  the  date  of  tbe  appropriation  of  the 
respective  parties  to  this  suit  and  the  quantity 
appropriated  and  beneficially  used  by  each  of 
such  parties,  and  determined  such  question  by 
the  measurement  provided  by  the  statute." 

In  NephI  Irrigation  Co.  v.  Tickers,  16  Utah, 
374,  49  Pac.  301,  It  was  held  that  a  decree 
should  be  In  conformity  with  the  statute  of 
that  state,  which  provides: 

"That  water  may  be  measured  by  fractional 
parts  of  tbe  whole  source  of  supply  with  a  lim- 
itation as  to  periods  of  time  when  used  or  in- 
tended to  be  used;  or  it  may  be  measured  by 
cubic  inches,  with  a  limitation  specifying  the 
depth,  width,  and  declination  of  the  water  at 
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points  of  meaaTtrement,  and.  If  necessarr.  with 
a  further  limitation,  as  to  periods  of  time  when 
used,  or  intended  to  be  used." 

In  Lost  Creek  Irrigation  Co.  t.  Bex,  26 
Utab.  485,  73  Pac.  660,  it  was  held  that  a 
decree  "should  epectfy  the  amooDt  of  wateir 
necessary  by  an  approved  mode  of  meesure- 
ment" 

[1]  An  act  of  the  Legislature  of  1907  (Bev. 
Laws,  S  4677)  proTided: 

"In  all  measuremeota  of  water  In  this  state 
a  cubic  foot  of  water  per  second  of  time  shall 
be  the  standard  of  measurement." 

The  same  provision  was  carried  Into  the 
Water  Law  of  1913  (Stata  1913,  c.  140). 

While,  under  the  peculiar  circumstaiices  of 
a  particular  case,  a  court  might  be  Justified, 
notwithstanding  the  statute,  In  entering  a 
dudgment  decreeing  fractional  parts  of  a 
stream  to  one  or  more  water  users  thereof — 
a  Question,  however,  we  do  not  determine — 
Boch  a  decree  ought  not  to  be  sustained  where 
BO  reason  exists  why  the  same  Should  not  be 
In  Oke  standard  of  measurement  prescribed 
by  the  statute  or  some  measurement  readily 
translatable  therein.  While  we  may  concede 
tbat  a  decree  apportioning  fractional  parts  of 
a  stream,  In  the  absence  of  a  statute  fixing 
a  standard  of  measurement,  might  not  be 
held  void  for  nnCNtalnty,  nevertheless  it 
must  be  conceded  that  such  a  decree  In  most 
cases  would  be  unsatisfactory,  owing  to  the 
difficulty  of  readily  determining  the  actual 
amoant  of  wster  ctmstltatliis  sndi  Iractioiial 
part 

[2]  It  would  seem  in  this  case  that  the  par- 
tition deed  executed  in  1864,  assuming  to  di- 
vide the  stream  into  fractltmal  parts,  w&3 
given  great,  U  not  controlling,  c<xislderatlon 
in  determining  the  amount  of  water  to  which 
the  plaintiff  was  entitled.  While  such  a  deed 
has  some  evidentiary  value,  the  right  to  wa- 
ter In  a  natural  stream  must  rest  upon  proof 
of  actual  appropriation  and  application  to  a 
beneficial  use,  and  a  description  of  a  water 
right  In  a  deed  would  not  ordinarily  be  con- 
elusive  as  to  the  quantum  of  such  right 

It  is  an  admitted  fact  from  the  pleadings 
that  both  the  plaintiff  end  defendant  possess 
other  lands  than  those  embraced  within  the 
possessory  right  acquired  by  plaintiff's  and 
defendant's  predecessors  and  Included  in  the 
partition  deed  of  1864.  These  lands  subse- 
quently acquired  are  irrigated  from  the  wa- 
ters of  Steamboat  creek,  and  this  fact  may 
now  affect  the  relative  interests  of  the  par- 
ties In  the  stream. 

It}  It  Is  also  an  admitted  fact  from  the 
pleadings  that  appellant  and  respondent  have 
rights  to  certain  of  the  waters  of  Steamboat 
creek  equal  in  time.  This,  It  seems  to  us, 
makes  It  Important  that  the  rights  of  both 
parties  be  determined,  and  that  there  be  spe- 
dflcally  designated  some  point  upon  .the 
stream  where  respondent's  rights  may  be 
measured. 

While  possibly  not  strictly  before  ns  for 


determination  in  the  condition  ot  the  record, 
it  would  seem  that  those  water  users  on  the 
stream,  who  divert  water  between  the  lands 
of  appellant  and  respondent,  should  be  made 
parties,  and  their  rights,  also,  determined. 

So  much  of  the  Judgment  as  decrees  to  re- 
spondent three-elgbtbs  of  the  natural  flow  of 
the  creek  and  the  injunctltm  based  thereon  is 
set  aside.  The  cause  Is  remanded,  with  direc- 
tions to  determine  the  amount  of  water  the 
respective  parties  are  entitled  to  In  accord- 
ance with  the  standard  of  measurement  pre- 
scribed by  statute,  and  any  injunction  award- 
ed to  be  based  upon  such  standard  of  meas- 
urement 

UoOABBAN  and  COLEMAN,  33.,  ooDOa. 


la  re  DIOOINS'  ESTATE. 
DIOGINS  T.  DIOOINS  et  al. 

(Supreme  Oourt  of  Oregon.    May  25,  1915.) 

1.  Wiuus  «=>50— Yauditt— "Tbstauknxaby 
Capacity." 

Where  a  testator  at  tiie  time  he  executes 
his  will  understands  the  business  in  which  he 
is  engaged,  has  knowledge  of  his  property,  and 
how  Be  wishes  to  dispose  of  it  among  those  en- 
titled to  bis  bounty,  he  possesses  ^^testamentary 
cBpftdtT,"  notwltbstanding  old  age,  tdckneas,  dis- 
ability, or  extreme  distresa. 

[Ed.  Note.— -For  other  cases,  see  Wills,  Cent 
Dig.  IS  96-100:  Dec.  Dig.  ^50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Testamentary  Ca- 
pacity.] 

2.  Wijxs  <S=>38  —  Validitt  —  Incapaoitt — 
"Delusiow." 

A  "delasion"  indicating  teetamcntary  in- 
capacity must  spring  up  spontaneously  in  the 
mind  of  the  testator,  and  not  be  the  result  of 
extrinsic  evidence  of  any  kind. 

[Ed.  Note.— For  otiier  eases,  see  Wills,  Cent 
Dig.  IS  78-81;  Dec.  Dig.  «sb88. 

For  other  definitions,  see  Words  and  Phnses, 
First  and  Second  Series,  Delusion.] 

3.  Wim  »S=»166— Vauditt— "Uhduk  Ihfld- 

ENCE." 

"Undue  influence"  sufficient  to  set  aside  a 
will  must  be  snch  as  to  overcome  the  free  voli- 
tion or  conscious  judgment  of  the  testator  ud 
to  substitute  the  purposes  of  another  Inst^, 
and  must  be  the  efficient  cause  of  the  disposi- 
tion of  the  property. 

[RA.  Note.— For  other  cases,  see  Wills,  Omt. 
Dig.  H  875-881;  Dec.  Dig.  ^155. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Undue  Influence.] 

4.  Wn.L8  «S=»16ft— VALIDITT— tlNDO*  IlfTLU- 

BNCE— Coneidentiai.  Reiations. 
Where  a  confidential  relatioDship  existed 
between  testator  and  the  beneficiary  and  the 
will  is  inconsistent  with  the  claims  of  duty 
and  affection,  slight  evidence  that  the  benefi- 
ciary has  abused  the  confidence  will  snfltce  to 
invalidate  the  wilL 

[£d.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  8S  421-437 ;  Dec.  Dig.  <^166.] 

6.  Wills  <S=>56.  166— Contsbt— B^noslioi— 
Incapacity- UNDUB  iNFLUEncB. 

In  proceedings  to  contest  a  will,  evidraee 
hM  to  show  that  the  testator  bad  snffidrnt 
testamentary  capacity;  that  he  was  under  no 
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delnslon  ai  to  the  amooots  he  had  ffiven  cod- 
testant  and  was  not  unduly  influenced. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fii  187-168k  161.  421-437;  Dec.  Dig.  e=> 
66,  166.] 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa County ;  J.  W.  Knowies,  Judge. 

Proceedings  by  Thomas  I*  Diggins  against 
Molvina  A.  Diggins  and  others,  to  contest  the 
last  will  and  testament  of  David  Diggins,  de- 
ceased, From  a  decree  of  the  circuit  court 
on  appeal  from  the  county  court  admitting 
the  will  to  probate,  the  contestant  appeals. 
Affirmed. 

David  Digging  died  on  Septomber  2,  1912, 
leaving  a  will  wliich  was  contested  b;  bis 
son  Thomas  li.  Diggins.  By  the  terms  of 
the  will,  which  was  executed  March  13, 1912, 
the  testator  directs  the  payment  of  his  debts ; 
provides  for  a  tombstone  for  himself  and  one 
for  Ills  wife,  Malvina  A.  DlgglQs,  provided 
she  does  not  again  marry;  directs  the  con- 
struction of  a  suitable  iron  fence  around  Ills 
lot  In  Prairie  Creek  Cemetery ;  bequeaths  to 
Prairie  Creek  Cemetery  association  $250,  pro- 
vided that  the  association  shall  first  have 
constructed  a  substantial  and  suitable  addi- 
tion to  the  church  building  located  on  the 
cemetery  grounds ;  bequeaths  to  Tbelma  Dig- 
gins and  David  Diggins,  Jr.,  children  of 
Thomas  L.  Diggins,  each  the  sum  of  $100, 
which  shall  be  placed  at  interest  and  paid 
over  when  the  legatees  become  21  years  of 
age,  but  if  one  dies  both  sums  shall  be  paid 
to  the  other,  or  if  l>oth  die  before  the  age  of 
21  years  then  the  entire  bequest  shall  become 
the  property  of  their  father,  Thomas  L.  Dig- 
gins ;  bequeaths  $100  to  Thomas  L.  Dl^ns ; 
gives  to  his  wife,  Malvina  A.  Diggins,  a  lot 
in  the  town  of  Joseph,  Wallowa  county.  Or., 
and  all  of  the  household  goods,  furniture,  and 
effects;  bequeaths  to  his  wife,  Malvina  A. 
Diggins  in  lieu  of  dower,  such  sum  as  may  be 
necessary  for  her  maintenance  and  support 
so  long  as  she  shall  remain  his  widow,  not 
exceeding  the  sum  of  $500  each  year;  and 
glv^  the  remainder  of  his  estate  to  a  stepson, 
Leroy  Q.  Isley,  to  be  held  In  trust  by  the 
executor,  who  shall  pay  to  said  stepson  out 
of  such  remainder  for  his  schooling,  mainte- 
nance, and  support,  during  his  minority,  such 
sum  as  may  be  necessary  until  attaining  the 
age  of  21  years,  and  thereafter  the  executor 
shall  pay  over  to  Leroy  G,  Isley  the  net  in- 
come ontil  he  shall  have  attained  the  age  of 
25  years,  at  which  time,  if  the  stepson  Is 
found  to  be  an  industrious,  ambitious,  and 
economical  man  and  a  good  citizen,  all  such 
remainder  shall  be  turned  over  to  him,  but  If 
he  Is  not  at  that  time  a  man  and  citizen  of 
the  character  mentioned,  he  shall  receive 
only  the  net  income  until  such  time  as  he 
proves  himself  worthy.  The  will  further  pro- 
vides that  If  the  stepson,  Leroy  G.  Isley,  shall 
die,  leaving  no  widow  or  legal  issue,  then  the 
remainder  shall  go  to  the  son  Thomas  L.  Dig- 
gins and  a  niece,  Mahala  Diggins,  share  and 


share  alike.  S.  P.  Williams  is  appointed 
executor,  and  should  any  beneflclary  contest 
or  aid  In  contesting  the  will  then  such  bene- 
ficiary shall  receive  nothing.  Unsoundness 
of  mind  and  undue  influence  are  assigned  as 
the  reasons  for  the  contest  The  petition 
assailing  the  will  alleges  in  general  terms 
that,  as  the  result  of  old  age  and  serious 
mentat  and  physical  diseases,  the  mind  of 
deceased  was  unsound  and  bis  memory  was 
destroyed ;  and  it  Is  then  averred  with  some 
particularity  tliat  the  deceased  was  entirely 
under  the  influence  of  Malvina  A.  Diggins 
and  her  son,  Leroy  Q.  Isley,  and  other  per- 
sons acting  with  them.  The  will  was  admit- 
ted to  probate  by  the  county  court  and  sus- 
tained by  the  circuit  court,  whereupon  the 
contestant  again  appealed. 

George  T.  Codiran,  of  La  Grande  and  8.  D. 
Peterson,  ot  Milton  (Cochran  ft  Eberhard,  of 
La  Grande  on  the  brief),  tor  appellant  A. 
M.  Bunnells.  of  Joseph,  and  D.  W.  Sbeaban, 
of  Enterprise  (Sh^ihan  &  Cooleiy>  of  Entee- 
prlse,  on  the  brief),  for  respondents. 

HABRIS.  J.  (after  stating  the  facts  as 
above).  The  surroundings  of  the  litigants 
may  be  better,  apprehended  after  a  brief 
statement  of  the  relationship  of  the  parties. 
Thomas  L.  Diggins  Is  a  son  of  deceased  and 
of  a  former  wife,  from  whom  David  Diggins 
became  estranged.  After  the  separation,  and 
on  May  30, 1894,  David  Diggins  married  Mal- 
vina A.  Isley,  who  had  several  children  of  her 
own,  one  of  whom  is  Leroy  O.  Isley,  who  at 
the  time  of  the  marriage  was  about  3  years 
of  age.  Leroy  G.  Isley  lived  with  his  mother 
and  stepfather  most  of  the  time  until  the 
spring  of  1909.  David  Diggins  and  his  wife, 
Malvina  A,  Diggins,  quarreled,  separated, 
and  settled  their  property  rights  In  1904, 
but  about  two  years  thereafter  they  became 
reconciled,  after  some  solicitation  on  the 
part  of  David  Diggins,  and  resumed  the  re- 
latlons  of  husband  and  wife.  Malrlna  A. 
Diggins  at  the  time  of  the  execution  of  the 
will  was  not  friendly  to  Thomas  L.  Dlgglus, 
and  had  not  liked  the  latter  after  the  trou- 
ble with  her  husband.  The  testimony  dearly 
shows  that  the  deceased  during  his  Ufetlme 
entertained  a  genuine  affection  for  his  son, 
Thomas  L.  Diggins,  and  also  for  his  stepson, 
Leroy  G.  Isley.  David  Diggins  moved  to 
Wallowa  county  with  his  family  in  July,  1894, 
and  lived  there  until  the  time  of  his  death. 
Thomas  L.  Diggins,  who  resided  in  Umatilla 
county,  visited  his  father  only  four  or  five 
times  after  the  latter  moved  to  Wallowa 
county,  but  the  father  made  a  number  of  vis- 
its to  Ills  son  at  his  hom& 

The  execution  of  the  will  did  not  occur 
until  after  some  deliberation.  David  Dl^ns 
engaged  the  services  of  an  attorney,  stating 
at  the  time  that  he  desired  to  make  a  will, 
and  telling  bow  he  wished  to  disi)ose  of  his 
proper^.  A  previous  will  was  destroyed. 
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Three  or  four  rough  drafta  were  prepared, 
studied,  considered,  and  destroyed.  At  the 
end  of  two  or  three  weeks,  being  satisfied 
with  the  language  of  the  disputed  writing 
which  directed  the  disposition  of  the  estate 
in  conformity  with  his  wishes  as  first  ex- 
pressed to  his  attorney,  the  testator  formally 
executed  his  wllL  David  Dlgglns  knew  the 
contents  of  each  of  the  rough  drafts  as  well 
as  the  provisions  of  the  will  Itself.  The  only 
conclu^on  warranted  by  the  evidence  Is  that 
no  person  except  the  attorney  and  testator 
ever  read  any  of  the  rough  drafts  or  the  will, 
or  heard  the  same  read. 

[1]  Unsoundness  of  mind  and  undue  influ- 
ence constitute  the  grounds  upon  whi(di  the 
contestant  rests  his  claim  that  the  testator 
lacked  the  necessary  capacity  for  making  a 
valid  will.  The  measure  of  capacity  required 
bas  been  stated  many  times  by  this  court: 

"If  a  testator  st  the  time  he  executes  his  will 
nnderatanda  the  basioess  in  which  he  is  en- 
gaged, and  has  a  knowledge  of  Ms  property, 
and  how  he  wishes  to  dispose  of  it  among  those 
entitled  to  hia  bounty,  he  possfiBses  sufficient 
testamentary  capacity,  notwithstanding  hia  old 
age,  sickaess,  debility  of  body,  or  extreme  dis- 
tress." Ames*  Will,  40  Or.  496,  604,  67  Pac. 
737,  741;  Hubbard  v.  Hubbard,  7  Or.  42; 
Clark's  Heirs  v.  Ellis,  9  Or.  128;  Chrisman  t. 
Ghrisman,  16  Or.  127,  18  Pac.  6;  Swank  t. 
Swank,  37  Or.  489,  01  Pac.  816;  Stevens  v. 
Hyers.  62  Or.  372.  121  Pac.  434,  126  Pac.  29; 
Wade  V.  Northup,  70  Or.  569,  140  Pac.  451. 

[2]  Definitions  of  a  delusion,  stated  In  dif- 
ferent terms,  but  express! ug  the  same  mean- 
ing. aM>ear  in  Potter  v.  Jones,  20  Or.  239,  248, 
25  Pac  769,  772,  12  Li  R,  A.  161,  where  this 
ooort  ftuoting  tsom  Middleditch  t.  WliUains, 
45  N.  J.  Bi.  726,  IT  Aa  826,  4  U  R.  A.  788, 
says: 

**It  is  only  a  delusion  or  conception  which 
springs  up  Bpontaneously  in  the  mind  of  a  tes- 
tator, and  is  not  the  result  of  extrinsic  evi- 
dence of  any  kind  that  can  be  regarded  as  fur- 
nishing evidence  that  his  mind  Is  diseased  or 
unsound;  in  other  wordB,  that  be  is  eabject  to 
insane  deln8i(m8.  If,,  without  evidence  of  any 
kind,  he  imagines  or  cmc^Tei  something  to 
exist  wbidi  does  not  in  fact  exist,  and  which  no 
rational  person  would,  in  the  absence  of  evi- 
dence, believe  to  exist,  then  it  Is  manifest  that 
the  only  way  in  which  bis  irrational  belief  can 
be  accounted  tor  is  that  it  is  the  product  of 
mental  disorder.  Delnsiona  of  this  kind  can 
be  accounted  for  upon  no  reasonable  Qieory  ex- 
cept that  they  are  the  creations  of  the  mind  in 
which  they  originate." 

In  Wade  v.  Nortttup,  supra,  approval  is 
given  to  the  annotincement  appearing  In  Ful- 
ton V.  Preeland,  219  Mo.  494,  517,  118  S.  W. 
12.  18,  131  Am.  St  Rep.  576,  In  which  It  Is 
ntd  that." 

*^here  is  no  such  thing  as  a  delnslon  found- 
ed upon  facts.  It  is  a  mental  conception  in 
the  absence  of  facts.  If  the  idea  entertained 
has  fbr  a  basis  anything  solwtantial  it  is  not  a 
delnricm.  There  may  be  a  misjudgment  of 
facts,  or  there  may  be  an  accentuated  opinion 
foonded  apon  insoffleient  facta,  but  not  a  delu- 
sion, rising  to  tbe  dignity  of  a  mental  aberra- 
tion.*' 

8ee^  alBO,  the  comprebeoslTe  notes  to 
Slaoghter  t.  Heath.  127  Ga.  747,  67  S.  B. 
9^  M  reported  la  27  U     A.  (N.  S.)  L 
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[8]  Undue  tnflueBoe  soffidcait  to  aet  aidde 

a  wlU— 

"must  be  such  as  to  overcome  the  free  volition 
or  conscious  judgment  of  the  testator,  and  to 
substitute  the  wicked  purposes  of  another  in- 
stead, and  must  be  the  efficient  cause,  without 
which  the  obnoxious  disposition  would  not  liave 
been  made.  •  •  *  It  is  oot  all  Influence 
brought  to  bear  upon  the  mind  of  tbe  testator 
in  the  disposition  of  his  property  that  may  be 
denominated  undue  or  fraudulent*  as  a  friend 
or  relative,  or  even  those  in  conndential  rela- 
tion, may  employ  argument,  or  even  persuasion, 
to  induce  a  bequest,  so  that,  notwithatanding 
it  leaves  the  mind  free  to  act  upon  its  own  con- 
siderations and  indgment"  Bkdman's  Will* 
42  Or.  846,  358,  TO  PacTkW;  Pickett's  Will, 
49  Or.  12r,  163,  89  Pac.  377;  Timer's  Will, 
51  Or.  1,  8,  98  Pac.  461. 

[4]  If  a  close  confldeutiftl  relationship  ex- 
isted between  the  testator  and  the  beneficiary, 
and  the  will  as  made  is  not  consistent  wifh 
the  claims  of  doty  and  affection,  then  sUgtat 
evldraice  tliat  the  legatee  or  devisee  bas  abas- 
ed the  confidence  imposed  in  him  will  suffice 
to  iDTallOate  the  will.  Holman's  Will,  42 
Or.  845,  368*  70  (Pac.  908,  Turner's  Will, 
supra. 

[I]  No  useful  purpose  can  be  oetyeA  by 
recounting  all  the  voluminona  testimony,  bat 
it  wlU  be  quite  anfllciait  to  refer  to  only 
80  much  of  the  evidence  as  la  necessary  to 
understand  the  condltloa  of  the  testator's 
mind  and  bis  surroundings.  David  Dlgglns 
was  aged  about  79  years  when  making  the 
will,  and  he  left  an  estate  rained  at  about 
$21,000.  He  had  been  afflicted  with  palay 
for  Bome  time;  he  had  been  troubled  with 
a  Bore  on  one  ii£  his  llmbs^  waa  childish,  but 
had  DO  hobbles,  and  his  memory  gradually 
failed,  eq>eclally  daring  the  last  two  years 
of  his  life,  although,  like  many  aged  pec^let 
he  possessed  an  accurate  recollection  of  the 
events  of  bis  early  life.  Although  ^lysically 
weakened  by  the  Infirmities  of  old  age,  he 
planted  and  cultivate  a  garden  in  1911  and 
1912.  He  was  accounted  a  good  trader, 
was  not  indlned  to  discuss  Ills  business  af- 
fairs with  other  persons,  transacted  busi- 
ness before  and  after  the  date  of  signing  tbe 
will,  was  set  in  his  ways,  firm  In  his  Ideas, 
and  as  one  witness  expressed  it,  he  was  "s 
good  stayer,"  He  was  a  constant  reader  of 
the  newi^Mipers,  and  discussed  with  Intelli- 
gence all  that  he  read.  Before  proceeding 
with  the  discussion  It  is  proper  briefly  to 
note  the  testimony  of  the  witnesses  concern- 
ing the  mental  condition  of  the  testator. 

F.  P.  McCully  who  was  one  of  the  attesting 
witnesses,  tetitlfled  that  he  did  not  consider 
the  testator  competent  to  transact  business 
without  aid,  because  his  memory  was  not 
good,  although,  as  cashier  of  a  bank,  be 
would  have  honored  any  checks  signed  hy 
David  Dlgglns. 

Dr.  J.  H.  Thompson,  who  was  tbe  family 
physician  and  had  known  the  deceased  11  or 
12  years,  deposed  that  he  attended  the  testa- 
tor during  his  last  sickness,  that  the  patient 
possessed  a  clear  mind  and  was  rational 
August  19,  1912,  and  that  be  was  competent 
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to  trausact  bnsbiesr  nntU  ftlxmt  10  days  be- 
fore his  death,  dtntng  wblch  period  the  udnd 
was  affected  by  nnemlc  poiaonlng. 

J.  BL  Thompson  said  that  he  vas  Intimate- 
ly acquainted  with  the  testator  the  last  two 
years;  that  during  that  period  he  was  a  fine 
entertainer  on  whatever  sabject  was  discus- 
sed. 

Mrs.  Nathan  Tryon  b^ered  that  Ids  mind 
during  the  last  two  years  was  just  the  same 
as  It  always  bad  been,  and  she  could  not  see 
anything  wrong  with  hla  mind  at  alL 

J.  B.  Streeter  testified  that  hla  mind  seem- 
ed always  to  be  all  right,  and  that  he  was 
not  different  from  most  people^  except  that 
he  was  afflicted  with  palsy. 

Charles  Scott  testified  that  he  had  been  ac- 
quainted with  David  Diggtns  since  1898,  and 
saw  the  latter  in  August,  1012,  and  observed 
nothing  unusual  In  bis  appearance. 

Wesley  Duncan  knew  Dlgglns  since  1879, 
and  met  him  quite  frequently  during  the 
two  years  before  his  death;  that — 
"he  was  like  most  old  men ;  as  he  got  old  and 
feeble  he  was  more  feeble.  Ordinarily  his  mind 
was  good.  He  got  more  forgetful  as  he  got 
older  and  a  little  more  easily  excited." 

J.  A.  Rumble,  upon  returning  from  Cali- 
fornia <m  March  24,  1912,  noticed  that  Dlg- 
glns  had  failed  physically  and  to  some  extent 
mentally. 

B.  T.  Roup,  a  farmer  and  vice  president  of 
the  First  Bank  of  Joseph,  when  spealdng  of 
hla  physical  condition  during  the  last  year  of 
his  life,  said  that  he  had  failed  rli^t  along 
like  any  man  would  naturally.  b<^  mentally 
and  physically,  and  was  Inclined  to  tell  the 
same  thing  orer  once  In  awhile,  llfce  any  old 
person  would  da 

Frank  Stevenson  said  that  his  health  fail- 
ed during  the  last  two  years  of  bis  life,  but 
could  not  say  so  much  about  hla  mental  con- 
dition. 

N.  G.  Ixmgfellow  testified  that  during  the 
last  two  years  of  his  llf6  hla  healQi  &Ued 
decUledly,  and  that  hla  memory  was  falling 
him  fast 

Oharles  UcLane  stated  that  during  Oie  last 
two  years  of  his  life  "he  was  like  any  old  man; 
he  was  feeble  In  health,**  and  diUdlsh,  but 
could  not  say  that  hla  ability  to  transact 
bualnesa  was  affected. 

S.  H.  Warfield,  a  brother-in-law,  saw  blm 
In  April,  1912,  at  which  time  he  seemed  to 
be  more  childish  and  nervoua  than  before, 
but  did  not  observe  mucib  dlffer^ice  In  his 
memory. 

TbB  attorney  who  drew  the  will  end  Mal- 
Tlna  A.  DIgglns  stated  Uiat  the  testator  was 
competent  to  dispose  of  his  property  and  to 
transact  business,  while  Thomas  li.  Dlggtna 
testified  to  the  contraiT'  There  Is  evidence, 
however,  to  the  effect  that  before  the  will 
was  opened,  and  at  a  time  when  the  con- 
testaitf  believed  that  he  was  made  the  ^1n- 
dpal  ben^dary,  he  stated  that  "they  would 
break  |60/)00  before  they  would  break  the 
will." 


The  contestant  urges  with  mncih  emidiasls 
the  claim  that  his  fftther  entertained  an  un- 
founded bell^,  amounting  t»  a  deluMon,  that 
he  had,  befcnre  making  bis  will,  given  to  the 
flon  f 15,000  or  920,000;  that  snt^i  ddnslon 
affected  the  terms  of  the  will ;  and,  further, 
that  the  provisions  of  the  will,  wboi  applied 
to  Leroy  G.  Isley,  were  glaringly  Inconsistent 
with  the  conditions  snrronndliv  the  stepson, 
but  wore  entirely  congruous  and  harmonloua 
when  applied  to  the  deceased's  nephew, 
Charles  DIgglns,  who  had  since  died.  So  fttr 
as  pertinent  to  the  Inqidry  the  evidence  will 
be  briefly  noted.  l%e  contestant  testified 
that  hla  father  told  him  in  March  or  April 
of  1912,  which  was  probably  after  the  will 
had  been  executed,  that: 

"  'What  I  have,'  he  says,  ^ou  will  get.  What 
I  have  will  never  go  oat  of  the  DIgglns'  name.' " 

The  testator  told  the  attorney  who  pre- 
pared the  will  that: 

"Id  the  past  he  bad  helped  his  son,  probably 
giving  him  altogether  something  like  $15,000 
or  $20,000  aod  that  his  sod  was  worth  probably 
three  or  four  times  as  much  as  he  was,  sDd  that 
he  did  sot  want  to  leave  him  over  $100." 

During  the  period  of  abont  two  years  wh«i 
David  Dlg^ns  and  his  wife  were  separated, 
tbe  former  made  his  home  with  Thomas  Lb 
DIgglns;  and  at  some  time  during  that  pe- 
riod, probably  in  1905,  but  before  the  recon- 
ciliation between  David  DIgglns  and  his 
wife,  when  every  circumstance  pointed  to 
the  complete  absence  of  any  possible  undue 
Influence,  the  testator,  in  a  conversatltHi  with 
Charles  Scott — 

"talked  al>out  Tom,  and  he  said  be  had  clvai 
him  all  he  intended  to;  that  he  had  helped  him 
lots  when  he  was  getting  started,  and  he 
wouldn't  give  him  any  more.  What  he  had  he 
would  give  to  some  tme  dse." 

The  contestant  tesUfled  that  In  about  1803 
he  irarchased  from  the  father  160  acres  oC 
land  known  as  the  Hurst  pUuse,  ^vfng  there- 
for a  span  of  oolts  valued  at  $330  and  a  set 
of  bameas  priced  at  about  $4B,  and  that  the 
land  had  been  previously  valued  at  $800, 
and  a  short  time  afterwards  the  son  pur- 
chased from  his  father  more  land  valued  at 
ai^nnlmatdy  $4,600,  about  560  acres  being 
the  total  amount  of  land  conveyed  by  the 
testatw  to  the  contestant  The  father  had 
given  the  sm  $30  in  money,  a  htHsa,  and  a 
cow  and  in  1005  loaned  blm  HfiOH  wUch 
was  repaid.  At  the  time  of  the  trial  Thom- 
as U  DIgglns  owned  1,800  or  2,000  acrea 
of  land,  and  the  value  of  his  worldly  poe- 
seasiona,  when  compared  with  the  estate  of 
his  father,  was  ^ut  as  stated  by  tiie  tea- 
tator. 

Tba  record  shows  conclusive  and  with- 
out any  contradiction  that  David  DIgglns 
was  attached  to  his  son  and  toi^  much  pride 
In  the  fact  that  the  ctmtestant  had  acquired 
considerable  property,  and  while  it  was  not 
literally  true  that  the  son  bad  been  gXvea 
$15,000  or  $20,000.  stUl  tbe  father  no  doubt 
coniddered  that  the  transactioiui  already  nar- 
rated were  helpful  to  th^  atm  to  the  extent 
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that  wiHiont  tbem  he  would  not  have  pros- 
pered, bat  by  reason  of  them  he  was  enabled 
to  achieve  the  success  afterwards  attained. 
The  contestant  purchased  the  Hurst  place 
for  one-half  the  price  previously  placed  upon 
It  The  testator  may  have  overestimated 
the  assistance  he  gave  to  the  son,  and  to  that 
extent  misstated  the  facts,  but  It  is  more 
than  a  pl&uslble  explanation  to  say  that  It 
is  fair  to  assume  that  the  testator  believed 
from  what  be  had  actually  given  the  son, 
loaned  to  blm  and  sold  to  him,  when  consid- 
ered with  relation  to  all  the  surrounding  cir- 
cumstances and  In  connection  with  all  that 
followed,  that  he  had  helped  the  son  to  get  a 
start  in  life  and  that  snch  start  was  a  help 
and  worth  much  to  the  son ;  and,  when  thus 
viewing  the  situation  of  David  Plgglns,  at 
the  same  time  keeping  in  mind  the  fact  that 
the  record  discloses  that  the  father  was  not 
mistaken  when  he  spoke  of  the  value  of  the 
property  possessed  by  the  son,  the  conclusion 
follows  that  the  testator  was  not  laboring 
under  a  delusion  which  affected  any  of  the 
provisions  of  the  will.  Fulton  v.  Freeland, 
snpra;  Jackson  v.  Hardin.  83  Mo.  176,  183; 
Hall  V.  Perry.  87  M&  seS,  83  AtL  160,  47 
Am.  St  Bep.  352,  35a 

It  is  true  that  the  terms  of  the  will  fitted 
the  position  In  which  Charles  Dlgglns  was 
placed  more  closely  than  ttiat  of  Leroy  O. 
Isley.  The  nephew  was  younger  than  the 
stepson,  who  at  the  time  of  the  execution  of 
the  win  was  nearly  21  years  of  age.  Leroy 
G.  Isley  lived  with  his  mother  and  stepfa- 
ther, while  they  were  living  together,  until 
about  1900,  when  he  engaged  in  farming  and 
stock  raising,  and  was  so  employed  in  March, 
1912.  It  must  be  remembered,  however,  that 
Leroy  G.  Isley  had  been  practically  raised  by 
David  jyiggtiia,  and  that  the  stepfiatber  al- 
ways thought  a  great  deal  of  the  stepson, 
spoke  highly  of  blm,  and  when  conferring 
with  his  attorney  about  the  disposition  of 
his  property  the  testator  stated  that  "he  bad 
a  stepson  that  be  had  brought  up  himself, 
and  be  wanted  to  take  care  of  him,"  while 
there  is  nothing  to  Indicate  that  the  deceased 
was  particularly  interested  In  Cbailes  Dlg- 

Much  was  claimed  for  what  ^omas  h. 
Dlgglna  testified  about  what  his  father  said 
coDcendng  a  check  and  Wes  Isley.  The  state- 
ment was  made,  however,  only  a  few  days 
before  the  death  of  David  Dlgglns,  during 
the  10-day  period  when,  according  to  tbe 
testimony  of  Dr.  J.  H.  Thompson,  he  was  not 
ctHDpetent  to  transact  business,  and  on  an 
occasion  when  Tbtwrns  L.  Dlgglns  says  he— 
"(ooDd  father  out  of  Ma  head.  He  did  not 
know  me  when  I  first  went  In.  He  just  looked 
up.  I  laid  my  had  [hati  down  and  was  tiiere 
a  Cbw  minntes,  and  he  looked  vp  and  appar- 
-cntiiy  knew  me/' 

Tbe  reCOTd  pictures  an  old  man  who  was 
cblldlsb,  whose  memory  was  failing,  and  who 
WBB  veakMwd  by  the  Infirmities  of  advanc- 


ed age,  but  who,  nevertheless,  was  firm  in 
his  convictions,  and  when  he  made  his  will 
understood  the  business  In  which  he  was 
engaged,  had  a  knowledge  of  his  pnqierty, 
and  knew  bow  he  wished  to  dispose  of  it 
among  those  entitled  to  his  bounty.  The 
disputed  writing  reflects  the  deliberately  ex- 
pressed and  carefully  considered  wishes  of 
the  testator  unafTected  by  the  wishes  or  in- 
fluence of  any  other  persons.  The  standard 
by  which  to  measure  the  validity  of  the  dis- 
puted Wilting  is  not  what  disposition  of  the 
property  would  have  been  made  by  most  per- 
sons, or  even  by  some  others,  but  the  test  is 
as  ber^nbefore  stated. 
Tbe  decree  of  tbe  circuit  court  Is  affirmed. 


HBiraJIi  T.  WALLOWA  COUNTY. 
(Supreme  Court  of  Oregon.    May  26,  1916.) 

1.  Statxttbs  ^128— TnxK— Oouhtt  Hiqh- 

WATS— VAOATION. 

Ia  O.  L.  fi  8279.  authorinng  the  vacation 
of  county  roada  and  highways,  ia  not  repugnant 
to  Const  art  4,  S  20,  providing  that  every  act 
shall  embrace  but  one  subject  and  matters  prop- 
nly  conoeeted  herewith,  wbldi  subject  shall 
be  expressed  in  the  tltte,  the  title  of  Laws  190S, 
p.  of  which  lection  0279  is  a  re-enactment, 
being  "to  provide  for  tbe  laying  out,  establish* 
ing,  constructing,  Improving,  and  relocating  of 
county  roads,  for  tbe  establiahment  of  road  dis- 
tricts, the  appointment  of  supervisors,"  etc., 
since  the  title  of  an  act  need  not  express  all 
matters  connected  with  the  subject  and  embod- 
ied in  the  enactment,  so  loiv  as  It  Is  fairly  an 
Index  to  the  proposed  legiilation. 

[Ed. _Notev— For  other  casM,  sea  Statutes, 
Cent  Dig.  U  176-188;  DecTDig.  «sal23.] 

2.  Statuixs  «s3l23— Tmx  —  Ahbrdiho  Act 
—Con  STrruTiOH  ALiTT. 

L.  O.  L.  I  6279,  authorizing  the  vacation 
of  county  bighways,  a  re-enactment  of  Laws 
1903.  p.  262.  it  repugnant  to  Ccmst  art  4.  S 
20,  providing  that  every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  whteh  subject  shall  he  expressed  in 
the  title,  was  cured  by  Laws  1918.  p.  296,  oitl- 
tled  "An  act  to  amwd  sectltm  8279  of  L.  O.  L., 
relating  to  petitions,  for  road  dedication  and 
acceptance,"  since  thereby  the  whole  of  the  sec- 
tion amended  served  as  a  title  to  the  law  of 
1818. 

[Ed.  NotA^For  other  cases,  see  Statutes, 
Cent  Dig.  SS  176-183;  Dec  Dig.  «=»123.] 

3.  Highways  «b»77— Vacation— Statctb. 

.  -Under  L.  O.  L.  1 6279.  providing  for  the  va- 
cation of  county  highways,  and  requiring  that 
a  petition  for  tbe  laying  out  or  vacating  of  auch 
a  highway  shall  specify  the  place  of  banning, 
the  tntermediate  points,  and  the  place  of  termi- 
nation, where  tbe  petition  described  the  road  to 
be  vacated  by  name,  and  as  I>egmnlng  at  its 
connection  with  another  named  road  on  a  cer- 
tain townshb»  Une,  836  feet  north  of  a  certain 
comer  of  a  subdivision  of  a  given  section  in  a 
given  road  district,  thereafter  giving  the  general 
direction  of  the  highway,  the  sections  over  which 
it  crossed,  to  where  it  connected  with  a  speci- 
fied public  road,  and  there  terminating  40  rods 
west  of  a  comer  of  a  sectional  subdivision,  there 
was  full  compliance  with  the  statute  In  respect 
to  locating  the  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Difr  If  268-278;  Dee.  Dig.  ^77.}.  . 
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4.  HioHWATs  «=»77— Vacation— Bbvibw  or 
Pboceedinos— Pees  UMPTiON  9— Findings. 

Under  L.  O.  L.  §  605,  providing  that  a  writ 
of  review  shall  be  allowed  where  an  inferior 
tribunal  appears  to  have  exercised  its  judicial 
functions  erToneously*  or  to  have  exceeded  its 
jurisdiction,  to  the  injury  of  some  substantial 
rigbt  of  the  plaintiff,  where,  on  appeal  from  a 
decision  of  the  circuit  court  dismissing  soch 
writ  to  re-examine  the  action  of  the  county  court 
in  vacating  a  highway,  the  evidence  which  waa 
before  the  county  court,  as  to  the  right  of  re- 
monstrators  to  lie  coonted  as  opposed  to  the  va- 
cation, was  not  incorporated  in  the  record,  the 
Supreme  Court  coald  not  presume  that  the 
coiinty  court  erred  in  excluding  them  from  con- 
sideration, as  opposed  to  the  vacation,  since, 
the  county  court  having  jarisdiction  of  the  pro- 
ceedinsB,  the  burden  was  on  plaintiff  seeking  to 
have  the  proceedings  set  a^e  on  writ  of  review 
to  show  that  it  erred  or  exceeded  its  jurisdic- 
tion, and  also  that  such  error  injured  some  sub- 
stantial right  of  the  plaintiff,  as  required  by  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S§  263-276;  Dec.  Dig.  ^77.} 

5.  Htohwatb  «=»77— Vacation  —  NoncB  to 

REUONOTRATOBa— STATUISB. 

Under  L.  O.  L.  {  6283,  regairing  the  coun- 
ty court  to  publicly  read  the  report  of  the  view- 
ers, in  proceedings  to  vacate  a  hi^w^i  on  two 
different  days  of  the  same  term,  and  then  to 
proceed  as  indicated,  where  the  petitioners  filed 
a  motion  contesting  the  qualifications  of  certain 
signers  of  the  zemonstrance,  it  was  not  a  pre- 
requisite to  a  valid  vacation  that  service  ut  the 
motion  be  had  upon  the  remonstrators  or  their 
attorneys  before  bearing,  since  a  proper  peti- 
tion, accompanied  by  proof  that  the  statutory 
notices  have  l>een  posted,  fulfills  the  require- 
ments of  law  as  to  service  of  process  in  such  pro- 
ceedings, while  to  invalidate  them  for  want  of 
an  additional  notice  of  each  step  taken  would 
render  the  road  laws  practically  unenforceable. 

[Ed,  Note^For  other  casesi  see  Highways, 
Cent.  Dig.  H  263-276;  Dec  Dig.  «s>77.] 

In  Banc.  Appeal  from  Circalt  Court,  Wal- 
lowa County;  J.  W.  Enowles,  Judge. 

Peter  Heuel  obtained  a  writ  ot  review  to 
re-examine  the  action  of  tbe  County  Court  of 
Wallowa  Connty  in  vacating  a  highway. 
Writ  dismissed,  and  plaintiff  appeals.  AX- 
flrmed. 

The  platntlfF  obtained  a  writ  of  review  to 
re-examine  the  action  of  the  county  court 
of  Wallowa  county  in  the  matter  of  vacat- 
ing a  county  highway.  The  circuit  court  dis- 
missed the  writ,  thereby  affirming  the  pro- 
ceedings of  the  connty  court,  .and  plaintiff 
appeals. 

A.  M.  Bunnells,  of  Joseph,  and  J.  A.  Bur- 
leigh, of  Enterprise,  for  appellant.  O.  M. 
Corkins,  Dlst  Atty.,  of  Enterprise  for  re- 
spondent 

BEAN,  J.  [1,  21  It  Is  maintained  by  coun- 
sel for  plaintiff  that  the  act  of  1003  (Laws 
of  Oregon  1903,  p.  262 ;  L.  O.  L.  |  6279),  In 
so  far  as  the  same  authorizes  the  vacation 
of  county  roads  and  highways.  Is  repugnant 
to  article  4,  S  20,  of  the  state  Constitution, 
which  proTldes  that: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.    But  If 


any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  slxall 
not  be  expressed  in  the  title." 

This  contention  cannot  be  upheld.  The  act 
of  1903  was  In  effect,  allhough  not  so  ex- 
pressed in  the  title,  a  revision  or  re-enact- 
ment of  several  sections  of  the  road  laws, 
for  the  purpose  of  publication  In  pamphlet 
form  for  distribution  to  road  supervisors. 
In  form  the  act  repealed  the  old  statute  re- 
lating to  the  same  matter.  The  title  of  the 
act  assailed  is  as  follows: 

"To  provide  for  laying  out,  establishing,  con- 
structing, improving,  and  relocating  county 
roads;  providing  for  the  establishment  of  road 
districts  and  the  appointment  of  supervisors 
therein,  and  prescribing  their  duties  and  com- 
pensation :  i)rovidint;  for  a  board  of  connty  road 
viewers,  and  for  tlie  appointment  of  a  county 
road  master,  prescribing  their  duties  and  fixing 
their  compensation;  providing  for  the  levy  and 
collection  of  the  general  tax,  and  for  the  man- 
ner of  expending  the  same;  providing  for  the 
special  improvement  of  county  roads  by  district 
taxation,  for  holding  district  meetings,  and  pre- 
scribing the  qualification  of  voters  at  such 
meetings;  providing  for  roads  of  public  ease- 
ment, and  tne  manner  of  laying  out  and  improv- 
ing the  same;  providing  for  the  constnicdon 
and  maintenance  of  roads,  bridges  and  fmces; 

Providing  penalties  for  violations  of  this  act; 
xing  the  compensation  of  surveyors  and  their 
helpers;  and  repealing,"  etc 

It  Is  contended  that  the  matter  of  vaca- 
tion of  county  roads  is  not  expressed  In  the 
title  of  the  act  The  language  of  our  funda- 
mental law,  "Every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed 
in  the  title,"  clearly  Indicates  that  it  is  not 
necessary  for  the  title  of  an  act  to  express 
all  of  the  matters  connected  with  the  sub- 
ject, and  embodied  In  the  enactment,  other- 
wise the  title  would  be  practically  a  dupli- 
cate of  the  law  itself.  The  vacation  of  a 
road  and  highway  Is  ondonbtedly  connected 
with  the  subject  mentioned  in  the  title  of 
the  act  in  question.  It  cannot  be  said  that 
this  provision  Is  wholly  foreign  to  snclr  sub- 
ject. The  title  was  a  fair  index  to  the  pro- 
posed legislation.  All  of  the  provisions  of 
the  law  are  relevant  to  the  subject  Tbere- 
fore  the  act  is  not  in  conflict  witb  the  ctm- 
stitutlonal  reqnirement  Glemmensen  v.  Pe- 
terson. 35  Or.  47,  06  Pac.  1015 ;  Corvallls  & 
E.  B.  Co.  V.  Beiuon,  61  Or.  859, 121  Pac.  416; 
Bailey  v.  Benton  County,  61  Or.  S90,  HI  Pac. 
376,  122  Pac.  7^;  Eastman  v.  Jenninss- 
McBae  Logging  Co..  69  Or.  1,  138  Pac.  210, 
218;  Oantenbeln  v.  West  144  Pac  U71, 
1173.  We  enter  Into  no  extended  discussion 
of  this  Important  subject  for  the  reason  that 
the  proceedings  reviewed  were  governed  by 
the  act  of  1913  (Gen.  Laws  of  Or.  1913,  p. 
296),  amending  the  former  act  (section  6279, 
L.  O.  LJ;  and,  if  there  was  any  defect  tn 
the  title  to  the  earlier  law.  It  was  cured  by 
the  amendatory  act  That  Is,  the  whole  of 
the  section  amended  served  as  a  title  to 
the  later  statute.    Fadflc  Milling  ft  E.  Go- 
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V.  Portland.  65  Or.  349,  885,  133  Pac.  72, ' 
46  U  B.  A.  (N.  8.)  S63 ;  Parks  t.  State,  110 
Ga.  760,  36  S.  E.  73.    The  statute  relaUng 
to  county  roads  has  been  In  exlsteace  since 
1860,  and  during  that  time  the'  Legislature 
liaa  not  indicated  an  Intention  to  change  the 
law  In  respeot  to  vacating  county  roads.  The  | 
several  enactments  contain  different  lan- 
guage but  are  substantially  to  the  some  effect 
in  this  regard.    Section  6279,  L.  O.  L.,  re- 
quires that  a  petition  for  laying  out  or  va- , 
eating  a  county  road  shall  specify  the  place ! 
of  beginning,  the  Intermediate  points,  if 
any,  and  the  place  of  termination  of  such  ' 
road.    It  is  argued  by  plaintiff's  counsel ' 
that  this  requirement  of  the  statute  was  not 
complied  with.    The  petition  describes  the  I 
road  proposed  to  be  vacated  by  name,  and  as  ' 
beglnnlug  where  the  same  connects  with  an- 
other road  named,  on  certain  township  line,  \ 
336  feet  north  of  a  certain  comer  of  a  sub-  i 
division  of  a  given  section  in  a  given  road  ; 
district,  then  the  general  direction  is  given, 
the  sections  over  which  it  crosses,  to  where 
the  same  connects  with  a  public  road  "linown  ! 
as  the  Imuaha  road,"  there  terminating  40  \ 
rods  west  of  a  certain  comer  of  a  sectional 
subdivision. 

[S]  The  object  of  the  petition  and  notice 
is  to  inform  the  people  Interested  what  road 
is  asked  to  be  vacated.    Tho  points  of  ter- 
mini of  the  road  described  In  the  petition , 
are  spedfically  defined.    The  Intermediate 
points  are  plainly  delineated  by  describing 
the  whole  ronce  of  the  road.   The  petition 
complies  strictly  with  the  statutory  require- 
ment. Proof  of  the  posting  of  notice  as  di- 
rected by  the  statute  was  made,  and  is  not 
questioned.    Therefore  the  county  court  ac-  j 
quired  jurisdiction  in  the  matter.   Ames  v.  | 
Union  County,  17  Or.  flOO,  22  Pac  118;  Fea- 1 
gins  T.  Wallowa  County,  fa  Or.  186.  123 
Pac.  902.  I 

[4]  The  next  question  for  consideration  ] 
arises  as  follows:  The  petition  contained 
the  names  of  46  persons,  45  of  whom  the ! 
county  ooart  fonnd  were  qnallfled  to  sign 
the  same.  There  were  66  stgners  to  the  re- 
monstrance filed.  Of  these  the  court  found 
that  38  were  qualified  remonstrators.  After 
the  report  of  the  viewers  was  filed,  the  at- 
torneys for  the  petitioners  filed  a  motion 
contesting  the  Qualifications  of  8  of  the  re- 
mmistrators  for  the  reason  that  the  same 
persons  had  signed  the  petition,  and  object- 
ing to  10  as  "not  freeholders,  nor  owners  of 
real  property  witliln  road  districts  Nos.  S, 
23,  or  82,  Wallowa  county.  Or.,  and  there- 
fore not  qualified  to  sign  said  remonstrance," 
and  7  others  for  the  reason  they  did  not  re- 
side in  either  oS  the  road  districts  through  | 
which  the  road  passed.  The  county  court  i 
Investigated  the  qualiflcationB  of  the  remon- 
strators, as  well  as  of  the  petitioners,  and 
made  the  findings  above  referred  to,  and  de- 
dded  that  the  remonstrance  was  not  sufll- 
dent  to  overcome  tlie  petition.  The  petlttcm 
for  the  writ  of  review  alleges  that  the  cpun- 


ty  court  erred  In  striking  from  the  remon- 
strance the  names  of  7  signers  thereon  for 
the  reason  that  said  signers  were  not  free- 
holders within  either  of  the  road  districts  In 
which  the  road  Is  located.  This  seems  to  be 
the  principal  error  relied  upon.  ^  If  conced- 
ed, this  would,  taken  alone,  add  7  more 
names  to  the  remonstrance,  making  45, 
which  would  equal  the  number  of  XKtltionera 
but  would  not  ontweigb  the  same.  We  pass 
this  point 

The  return,  to  the  writ  discloses  that  the 
motion  queatloned  the  qualifications  of  these 
7  remonstrators,  as  will  be  seen  from  the 
quoCatim  above,  on  the  ground  that  "said 
persons  are  not  fre^iolders."  The  addition- 
al assertion  in  the  motion  as  to  the  lack  of 
ownership,  by  these  signers,  of  property  in 
the  road  districts,  does  not  diange  the  first 
<^aUenge.  This  motion,  however,  is  material 
only  as  indicating  the  reason  of  the  ruling 
of  the  county  court,  and  on  this  account  we 
have  given  the  same  doe  conaideratioxL  The 
record  ahowa  that  the  connty  court  »clnd- 
ed  names,  from  both  the  remonstrance  and 
the  petition,  that  were  not  embraced  in  the 
motion.  This  Indicates  that  the  pmu^ 
court  did  not  base  Its  dedilm  ratirely  uptm 
the  ground  specified  In  the  motion. 

Sectloas  6279  and  6288  prescribe  that  road 
IMtltlons  and  remonstrances  shall  be  signed 
by  fk«eh<ddera  o£  the  eomtty  reiddiiig  In  the 
road  district  or  distrlcta  where  the  road  af- 
fected is  located.  It  is  not  essential  Uiat 
the  real  estate  owned  by  such  signatorlal 
persons  be  sitoate  In  any  particular  road 
district  or  districts  in  the  county.  We  note 
tbls  as  a  preface  to  avoid  any  mlsnnder- 
standini^  and  not  beeaoaa  It  is  so  contend- 
ed by  connsel  for  «lther  Me.  The  county 
court  having  acqnlred  Jurisdiction  of  the 
road  proceedings,  as  above  noted.  It  is  Incom- 
brat  upon  plaintiff  in  order  to  have  the  pro- 
ceedings set  aside  vpm  a  writ  of  review  to 
show  tliat  the  ooiuty  court  erred  in  the  ex- 
ercise of  its  Judicial  functions  or  exceeded 
its  Jurisdiction,  and  also  that  such  error 
was  to  the  injury  of  some  substantial  right 
of  the  plaintiff.  L.  O.  U  |  60&  In  other 
words,  error  will  not  be  presumed.  And  a 
mere  Irregularity  In  subsequent  proceedings, 
after  Jurisdiction  has  once  been  obtained, 
will  not  vitiate  the  adjudication.  French- 
Olenn  Co.  v.  Harney  County,  88  Or.  138,  68 
Pac.  86;  Jensen  r.  Ourry  Coun^.  66  Or. 
54,  106  Pac.  96. 

The  county  court  In  Its  inquiry  as  to 
whether  or  not  the  remonstrators  were 
qnallfled  to  rign  the  same  were  referred,  and 
had  access,  to  the  assessment  ndls  and  rec- 
ords of  the  county.  No  affidavit  as  to  the 
qualification  of  the  signers  thereto  accom- 
panied the  remonstrance.  The  return  to  the 
writ,  wblcfa  is  the  only  evidmce  necessary 
to  examine  (Cnrran  t.  State,  68  Or.  164,  99 
Pac  discloses  that  the  county  court 

beard  the  mattes  and  found  as  above  stated. 
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No  reqvctft  iras  made  for  more  Bpeclflc  flnd- 
Ings  by  either  tbe  county  court  or  tbe  dr- 
cult  court  The  evidence  before  tlie  coun- 
ty court  In  regard  to  the  remonatratorB' 
rle^t  to  be  counted  In  tbe  road  matter  was 
not  Incorporated  In  tbe  record  In  Uiis  ac- 
tion to  review  the  road  Eooceedlngs.  The 
record  of  the  rullngB  of  that  court  does  not 
show  that  any  remwutratora  were  exclud- 
ed, for  the  reason  that  their  real  estate  was 
not  ^tuated  in  either  of  the  road  districts, 
or  tiiat  the  decision  of  the  county  court  was 
based  upon  any  requlr^mt  am  to  slgnii- 
tures,  except  as  provided  by  tlie  statute.  It 
ia  not  shown  by  the  record  that  the  persons 
mentl<med  in  tbe  motion  r^erred  to,  or  those 
held  not  to  be  legal  ranonstratars,  were 
freeholders  of  the  county  of  Wallowa  or 
elsewhere,  or  that  they  resided  in  either  of 
the  road  districts.  Therefbre  we  cannot 
presume  that  the  county  court  erred  in 
drawing  itq  coucloslan  tvom  the  evidence 
which  It  had  before  it,  but  which  Is  not  be- 
fore this  court. 

[6]  It  is  alleged  that  the  county  court 
erred  in  proceeding  with  the  hearing  of  the 
motion  of  the  petitioners,  and  as  to  the  le- 
gality of  the  signatures  on  the  remonstrance 
without  the  service  of  tlie  motion  upon  the 
remonstrators  or  their  attorney.  We  do  not 
find  any  record  of  the  appearance  of  any  at- 
torney for  the  remonstrators  prior  to  tbe 
filing  of  the  motion.  Ho  appearance  of  an 
attorney  for  either  side  is  noted  in  the  coun- 
ty court  journal.  All  of  the  Interested  par- 
ties should  have  had  ample  opporttmlty  to 
present  th^r  claims  In  the  matter.  Howev- 
er, no  showing  by  affidavit  or  otherwise  was 
made  at  any  time  to  apprise  the  county 
court  that  any  of  the  parties  had  any  fur- 
ther facts  to  present,  or  any  request  for  any 
further  bearing  in  the  matter,  Tbe  mem- 
bers  of  our  county  courts  are  not  all  law- 
yers, and  the  same  nicety  as  to  rules  of 
practice  cannot  be  expected  to  prevail  in 
that  court  as  attom^s  are  accustomed  to 
In  the  higher  courts. 

The  remonstranoe  was  OleA  on  March  4, 
1014.  The  report  of  the  viewers  Is  dated 
May  29,  1914.  The  county  court  declared 
the  road  vacated  July  6,  1914.  Section  6288, 
L.  O.  L.,  requires  the  county  court  to  publicly 
read  tbe  report  of  tbe  viewers  In  such  a  pro- 
ceeding, on  two  different  days  of  the  same 
term,  and  then  directs  the  court  to  proceed 
as  therein  indicated.  We  understand  that 
tbe  provision  of  the  law,  as  to  two  separate 
IHTOClamations  of  tbe  rei>ort.  Is  for  the  pur- 
pose of  informing  those  particularly  inter- 
ested and  the  public  generally  of  the  action 
which  Is  recommended,  and  that  the  road 
matter  is  under  consideration  by  the  court 

Any  petitioner  or  remonatrator  in  a  road 
case,  who  does  not  care  to  rely  solely  upon 
the  county  court,  can  easily  ascertain  the 
time  when  the  report  will  be  read  and  the 


matter  finally  heard.  A  proper  peHtlon,  ac- 
companied by  proof  that  the  ^tutory  no- 
tices have  been  posted,  fulfllla  tbe  reqnire< 
menta  of  the  law  as  to  service  of  process  in 
audi  cases.  And  to  Invalidate  road  pro- 
ceedings for  want  of  an  additional  notice  ot 
each  step  taken  therein  by  the  court  would 
render  the  road  laws  practically  Impossible 
of  enforcement  in  case  of  any  objection,  and 
d^eat  their  purpose.  It  was  the  duty  of 
the  county  court  under  the  statute  to  ascer- 
tain the  numbOT  of  remonstrators,  in  the  ab- 
sence of  any  motloa  Such  motion  would  not 
necessarily  change  the  mode  of  procedure. 
At  the  most  the  matter  complained  of  aa 
to  want  of  notice  was  an  irr^ularlty,  and 
did  not  nulll^  the  action  of  tlie  court 

The  petition  for  the  writ  of  review  and 
the  return  made  in  obedience  to  the  writ  do 
not  show  an  error  to  the  injury  of  any  sub- 
stantial right  of  plaintiff.  'Therefore  tbe 
judgment  of  the  circuit  court  affirming  the 
action  of  the  omnty  court  la  affirmed. 


MADDEN  et  aL  v.  CONDON  NAT.  BANK. 
(Supreme  Court  of  Oregon.  May  25,  I&IS.) 

1.  AFPBAZ.  and  BRBOB  0S>261— PSBBSNTATIOEr 

or  Gbouhds  of  Revow  in  Oonn  Below— 

NiCBSSXTr. 

Improper  argument  of  counsel  caonot  be 
reviewed  Where  there  was  ho  exception  bdow  to 
the  Tilling  of  the  court  thereon. 

[Ed.  Note.— For  other  Appeal  and 

Error,  Cent  Dig.  i  l&OO;  Dec.  Dig.  «s>a61.] 

2.  Tboveb  and  Convbbsion  «=s>1— *^imB- 
BioN"— What  Constitutes. 

Conversion  conusts  in  the  exercise  of  do- 
minion and  control  over  property  Inconsistent 
with,  and  in  denial  of,  the  ri^ts  of  tbe  true 
owner  or  tlie  party  having  the  right  to  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  85  1,  2 ;  Dec.  Dig.  ®s>l. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Conversion.] 

S.  Tbovee  and  Convebsion  DEVENraia. 

It  is  a  defense  to  an  action  tot  conversion 
that  plaintiS  was  not  damaged. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Con?ersion,  Cent.  Dig.  j§  1,  2 ;  Dec.  Dig.  <&s»lj 

4.  Trial  «=>251  — Ihbi«uotion8— Appuoa- 

TioN  TO  Issues. 

In  an  action  for  the  conversion  of  collateral 
security,  where  defendant  allied  that  the  col- 
lateral was  still  in  its  possession  tmdisposed 
of  and  subject  to  the  conditions  under  which  it 
was  first  disposed,  an  instruction  that  the  ques- 
tion in  the  case  was  whether  defendant  was 
authorized  to  make  the  disposition  of  the  secu- 
rity "admitted  by  all  to  have  been  made"  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
SS  687-595 ;  Dec  Dig.  «e=9251.1 

In  Banc  Appeal  from  Circuit  Court,  011- 
Uam  County;  D.  R.  Parker,  Judge. 

Action  by  New  Madden  and  El  L.  Madden 
against  the  Condon  National  Bank.  From  a 
judgment  tor  pLalnttas,  defendant  appeals. 
Reversed  and  remanded. 
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ThlB  la  an  actioD  for  damages  for  the 
conversion  of  collateral  securities.  In  1909, 
according  to  the  complaint,  the  plaintiffs 
were  indebted  to  the  defendant  bank  in  the 
sum  of  14,000,  evidenced  by  two  promissory 
notes.  For  the  pnrpose  of  securing  the  pay- 
ment of  this  debt  they  delivered  the  defend- 
ant three  promtssory  notes,  of  the  face  val- 
ue of  $e,000  each,  which  liad  been  executed 
and  delivered  to  the  plaintiff  New  Madden 
in  1908.  These  collateral  notes,  matnrlng, 
respecttvely,  four,  five,  and  six  years  after 
date,  were  secared  by  a  mortgage  upon  1,360 
'  acres  of  land,  and  this  mortgage  was  assign- 
ed to  defendant;  such  tnxmtvr  being  sign- 
ed by  both  plalntU^  who  are  husband  and 
wlfa  The  agreement  between  plaintiffs  and 
defendant  waa  that  defraodant  ahould  collect 
the  collatml  notea  and  apply  the  jwoceedg 
first  to  the  payment  of  plaintiff's  debt,  and 
d^ver  the  oTerplns  to  them,  and  that,  U 
defendant  ahould  collect  only  enough  to  ■at> 
iafy  plaintiff's  debt,  the  collateral  remaining 
ahould  be  returned  to  them ;  thai  the  defend- 
ant wrMigfully  and  fraudulently,  conspiring 
wUh  the  makers  of  the  collat^al  securities, 
compromised  and  discharged  the  notea  and 
mortgage  tor  less  than  the  face  valu^  with- 
out notice  to  plalntUb  and  without  their 
consent- 

Defmdant  In  Its  answer  admits  the  alle- 
•  gations  relating  to  the  indebtedness  and  the 
assignment  of  the  collateral  security,  but  de- 
nies that  E.  L.  Bfadden  had  any  ownership 
In  the  collateral  notea  and  mortgage;  de- 
nies the  terms  of  the  omtract  of  assignment 
as  aet  out  In  the  complaint;  denies  all  of 
the  wrongful  acts  constituting  the  alleged 
Gonversian ;  and  also  doilea  that  plaintiffs, 
before  commencing  this  action,  made  de- 
mand for  return  of  the  securities,  or  that  a 
return  was  refused.  Defendant  th^  af- 
flrmativ^y  alleges  that  the  ptalntiff  EX  La 
Madden  signed  the  two  notes  first  mention- 
ed in  tiie  complaint  as  an  accommodation 
maker;  that  the  mortgage  was  subject  and 
Inferior  to  three  other  mortgages  aggr^at- 
Ing  $7,285,  and  accrued  interest;  that  at 
the  time  of  the  assignment  of  the  mortgage 
of  defendant  it  was  authorized  to  sell,  as- 
sign, dispose  of,  or  satisfy  the  same  and  the 
notes  thereby  secured  for  such  sums  as,  in 
the  defendant's  Judgment,  would  be  for  the 
best  interests  of  plalntlfC  New  Madden  and 
defendant,  giving  It  full  authority  to  satisfy 
said  mortgage  and  notes  to  the  same  extent 
as  if  it  were  the  owner  thereof ;  that  at  the 
time  of  the  assignment  the  fee-simple  title 
to  the  mortgaged  lands  was  vested  in  Ar- 
thur Madden  and  NIta  Madden,  and  there- 
after the  said  owners  entered  into  a  con- 
tract of  sale  with  one  Monahan  agreeing  to 
sell  him  a  certain  560  acres  of  the  land  as 
described  In  such  contract;  that  two  of  the 
superior  mortgages  were  held  by  the  state 
of  Oregon,  and  the  third  one  by  one  Han* 
ley;  that  the  latter  morti^ge  was  loog  over- 
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dae,  and  that  Hanley  was  threatening  a 
foreclosure ;  that  in  defendant's  Judgment  a 
sale  under  foredosnre  would  not  have  real- 
ized enough  to  satisfy  the  three  mortgages 
which  are  prior  to  the  collateral  Hen;  that 
plalntifl  New  Madden  had  not  supplied  de- 
fendant with  any  funds  with  which  to  take 
care  of  the  prior  liens,  and,  acting  under  the 
authority  given  it  by  the  plaintiff  Kew  Mad- 
den, satisfied  the  mortgage,  and,  in  lieu 
thereof,  took  a  deed  absolute  in  form,  but 
intended  as  a  mortgage  covering  all  of  sec- 
tion 10,  township  4  south,  range  22  east  of  the 
Willamette  meridian,  which  was  a  second 
moitgage  theretm,  subject  only  to  a  mortgage 
for  $2,450  in  favor  of  the  state  of  Oregon; 
that  defoidant  did  not  cancel  the  ooU^eral 
notes  nor  surrender  them;  tliat  they  are  stUl 
In  full  force  and  effect,  and  are  secured  bf 
said  mortgage  on  section  10 ;  that  defendant 
stUl  holds  the  three  collateral  notes  and  the 
mortgage  on  section  10  as  security  for  the 
91,000  debt  of  plaintiff  New  Madden,  and  has 
been  at  all  times  ready,  able,  and  willing  to 
tranter  said  notes  and  mortgage  to  said 
plaintiff  upon  hie  payment  of  the  debt  for 
which  they  are  held  as  security;  that  by 
reason  of  the  fact  that  the  lands  were  cov- 
ered by  three  superior  mortgages,  and  that 
Arthur  and  Nita  Madden  bad  contracted  to 
aell  a  portion  of  said  lands,  it  became  nec- 
essary to  rdease  said  mortp^  and  allow  a 
conveyance  to  Monaham  of  the  land  con- 
tracted to  him,  the  holders  of  the  several 
mortgages  taking  new  mortgages  on  separate 
and  distinct  parens  of  the  entire  tract;  that, 
as  a  result  of  such  mutual  agreement,  160 
acres  of  the  land  were  conveyed  to  Hanley 
in  satiafiictlon  of  hia  and  defendant 
took  a  second  mortgage  on  section  10,  sub- 
ject only  to  the  state's  nuntgage  for  $2/150, 
In  lien  of  the  collateral  Uen;  that.  If  it  had 
not  entered  Into  this  mutual  arrangonent  and 
satisfied  the  old  mortgage,  it  would  have 
lost  all  security  for  the  Arthur  and  Ntta 
Madden  notes;  that  the  idalntlff  New  Mad- 
d^  waa  cognizant  of  all  12ie  proceedings 
leading  up  to  the  aforesaid  mutual  arrange- 
ment; that  he  knew  that  d^endant  waa 
Joining  in  said  negotiations,  and  was  intend- 
ing to  rdease  said  mortgage  and  take  In  lieu 
thereof  the  second  mortgage  on  section  10; 
that  be  made  no  objection  thereto;  that  he 
acQulesced  therein,  and  attempted  to  obtain 
the  cash  proceeda  arising  from  the  aale 
which  would  come,  under  the  terms  thereof, 
to  defendant  to  be  applied  on  said  plaintiff's 
Indebteduess ;  that  by  his  acts  and  omls- 
filons  he  intentionally  led  defendant  to  be- 
lieve that  defendant  was  acting  fully  within 
the  scope  of  its  authority  in  substituting  said 
mortgage  on  section  10  for  the  old  mortgage 
on  the  entire  tract,  and  defendant,  relying 
thereon,  made  such  substitution,  which  it 
would  not  have  done  but  such  acts  and 
oml8d<ms  of  said  New  Madden,  and  that  be 
should  now  be  estopped  from  denying  de- 
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fendant'B  authority  so  to  do;  tbat  ^ce  said 
transactions  said  New  Aladden  has  bj  word 
and  action  ratified  the  same. 

A  reply  being  filed,  consisting  of  denials, 
a  trial  was  had  resulting  In  a  verdict  and 
judgment  for  plalntUfs,  from  which  defend- 
ant appeals. 

T.  A.  Weinke,  of  Condon  (AngeU  A  Fish- 
er, of  Portland,  on  the  brief),  for  appellant 
U.  D.  Shanks  and  Charles  H.  Horner,  both 
of  Condon,  for  respondents. 

BmsON,  J.  (after  stating  the  facts  as 
above).  Defendant's  first  assignment  of  er- 
ror is  that  the  trial  court  erred  In  denying 
Its  motion  for  a  nonauit.  We  need  only  to 
say  that  a  careful  examination  of  the  plain- 
tiffs' testimony  discloses  sulliclent  evidence 
to  JusUfy  a  Bubmissitm  of  the  case  to  the 
Jury,  and  the  motion  was  properly  denied. 

[1]  Defendant  assigns  as  error  some  im- 
proper remarks  of  counsel  for  plaintiff  In 
his  argument  to  the  Jury ;  but,  while  the  re- 
marks were  unquestionably  Improper,  there 
is  no  suffidm't  record  of  any  exception  to  the 
ruling  of  the  court,  and  therefore  they  can- 
not be  considered  here. 

[2, 3]  The  court  gave  tlie  following  in- 
.structlons  to  the  jury: 

"Conversion  cousists  in  the  exercise  ot  domin- 
ion and  control  over  property  inconsistent  witb, 
and  in  denial  of,  the  rights  of  the  true  owner, 
or  the  party  having  the  right  of  possession.  It 
is  the  exercise  of  such  a  claim  or  right  or  domin- 
ion over  the  property  as  assumes  that  he  is 
entitled  to  the  posaeflsioQ,  or  to  deprive  the 
linrty  of  it  The  very  assuming  to  one's  seU 
the  property  and  right  of  disposing  of  another 
man's  goods  is  a  conversion.  The  intent  with 
which  the  wrongful  act  is  done  on  the  part  of 
the  defendant  is  not  an  essential  element  of  the 
conversion.  It  is  enoogh  that  the  true  owner 
has  been  deprived  of  bis  property  by  the  unau- 
thorized act  of  some  person  who  assumes  do- 
minion or  control  over  it  Any  abuse  of  pos- 
session lawfully  acquired,  or  any  breach  of  the 
trust,  under  which  the  collateral  security  Is 

[daced,  is  a  conversion.  And  it  is  a  rule  of 
aw  that  tbe  conversion  of  a  part  amounts  to  a 
conversion  of  the  whole  of  a  chattel  when  the 
circumstances  show  a  purpose  to  control  or 
di8|}09e  of  tbe  whole  of  it,  or  whenever  the  re- 
maining part  is  thereby  impaired  in  value  or 
utility.  And  it  matters  not  tbnt  it  resulted  in 
no  profit  or  benefit  to  the  defendant,  or  resulted 
in  a  benefit  to  the  plaintiffs." 

Tbis  instruction  In  a  general  way  correct- 
ly states  the  law  as  to  conversion,  except  as 
to  tbe  last  sentence,  which  advises  the  jury 
tbat: 

"It  matters  not  that  it  resulted  in  no  proSt 
or  benefit  to  the  defendant  or  resulted  in  a 
benefit  to  the  plaintiffs." 

It  Is  true  that  there  are  many  authorities 
which  sustain  this  doctrine,  but  we  think 
that  good  reasoning  and  simple  Justice  sus- 
tain the  opposing  line  of  cases  whose  rea- 
soning Is  well  expressed  In  the  case  of  Ex- 
eter Bank  v.  Gordon.  8  N.  H.  80,  in  the  fol- 
lowing lai^iuage: 

"There  seems  to  be  no  reason  to  suppose  that 
ttia  compromise  was  not,  on  t^e  whole,  lifgUy 
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advantageous  to  the  Gordons  and  the  bank. 
And  the  complaint  of  this  defendant  is  not  that 
anything  was,  in  fact,  lost  by  it,  but  thut  it  was 
made  without  authority,  if  the  bank  bad 
wrongfully  taken  the  note  and  coovertod  it  to 
their  own  use,  they  Would  have  been  answerable 
only  for  the  value.  [Cortelj'ou  v,  Lansing]  2 
CainGa'  Cases,  215 ;  [Gray  v.  Portland  Bank] 
3  Mass.  864  [3  Am.  Dec.  1061;  LItogera  v. 
Crombie]  4  Greenl.  [Me.]  274:  IClowes  v.  Haw- 
ley]  12  Johns.  [N.  Y.]  484;  Clowes  v.  Hawley, 
2  B.  &  P.  451;  [Todd  v.  Crookshanks]  3  Johns. 
[N.  Y.]  432;  [Murray  v.  Burling]  10  Johns. 
IN.  YJ  172;  McUau  v.  Walk,  10  Johns.  [N. 
Y.]  471;  8  Starkie's  1603  ;  8  Taunton, 
204;  iDgaUs  v.  Lord,  1  Cow,  fN.  Y.J  2iO; 
[Day  V.  Whitney]  1  Pick.  fMass.]  503 ;  King- 
man V.  Pierce,  17  Mass.  247 ;  [Jones  v.  Far- 
ley] 0  Greenl.  [Me.1  226;  1  Barow.  &  Adolphus, 
528;  1  C.  i&  P.  625:  [Husaey  v.  Manufacturers' 
&  Merchanta*  Bank]  10  Pick.  [Mass.]  415.  And 
we  are  of  opinion  that,  if  tbe  compromise  in  tbis 
case  is,  under  the  drcumstancea,  to  be  considered 
as  a  wrongful  disposition  of  the  note,  which  was 
lawfully  in  the  possession  of  tbe  bank,  it  cannot 
end  ought  not  to  place  tbe  bank  in  a  worse  situ- 
ation than  it  would  have  been,  if  the  note  had 
been  wrongfully  taken  from  the  possession  of  the 
owner  and  converted  to  the  use  of  the  bank.  It 
is  said  that  this  case  is  analogous  to  the  case  if 
an  executor  or  administrator  who  compounds  a 
iebt  due  to  the  estate  of  the  deceased  for  less 
than  tbe  amount.  But  how  is  the  law  in  sueb  a 
case?  Tbe  general  rule  is  that  a  release  of  a 
certain  debt  due  to  the  testator  makes  it  assets 
in  the  bands  of  the  executor,  because  it  shall  be 
intended  tbat  he  would  not  have  made  tbe  release 
unless  the  money  had  been  paid.  And  it  seems 
to  have  been  bolden  in  former  times  that  a  re- 
lease in  such  a  case  was  conclusive  evidence 
that  the  executor  had  received  the  money ;  and 
be  was  chargeable  with  the  whole  amount,  al* 
though  he  might  have  received  only  a  part. 
Lovelass  on  Wills,  48 ;  [Hooker  v.  Bancroft]  4 
Pick.  [Mass.]  50;  Wentworth'e  Executors,  70; 
71,  158,  159 ;  Comyn'a  Digest,  'Administration/ 
I,  1  and  2;  Cro.  EUz.  ^.T.  Jones,  88;  2 
Levintz,  189:  [Dawes  v.  Boylitoni  9  Mass. 
352  [6  Am.  Dec.  72].  But  in  modem  times 
a  more  reasonable  and  equitable  view  of  the  sub- 
ject seems  to  have  been  gainin^f  ground.  In 
many  cases  an  executor  can  obtain  nothing  un- 
less by  way  of  compromise ;  and  it  is  supposed 
that  no  court  would  now  hold  an  encotor  liable 
for  the  whole  debt  in  a  case  where  be  bad,  upon 
a  compromise  on  the  whole  advantageous  to  the 
estate,  released  the  debt  on  receiving  a  part; 
for  tbat  would  be  to  make  blm  liable  for  tbe 
whole,  merely  because  by  bis  care  and  diligence 
he  had  been  able  to  save  a  part.  2  Eq.  Ca.  Ab. 
454,  pi.  13;  3  P.  Williams,  381;  [De  Diemar 
V.  Van  Wagenen]  7  Johns.  [N.  Y.]  411,  412. 
If,  then,  we  follow  tbat  anal(^  in  this  case, 
we  must  bold  that  the  bank  is  liable  tmly  for 
what  it  received,  if  the  compromise  was  on  the 
whole  advantageous  to  all  concvned." 

In  tbe  recent  case  of  State  r.  West,  14S 
Pac.  15,  this  coart  has  held  that  In  an  action 

for  conversion  no  recovery  can  be  had  un- 
less the  plaintiff  has  actually  suffered  In- 
jury. The  trial  court  therefore  committed 
reversible  error  In  giving  this  instruction. 
For  the  reasons  above  suggested.  It  was  also 
error  for  tbe  court  to  refuse  the  following 
requested  instruction: 

"I  instruct  you  that,  if  you  find  that  the  de- 
fendant, without  the  consent  of  plaintiffs,  ex- 
changed securities,  then  before  the  plaintilfs 
can  recover  of  the  defendant  they  most  hava 

Sroven  to  yoa  by  a  preponderance  of  the  evi- 
ence  that  by  such  exchange  thej  have  been 
damaged." 
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(4]  Infraction  No.  7  aa  given  b;  the  court 
1b  as  follows: 

"I  instruct  you  tbnt  the  material  considera- 
tion for  you,  geotlemen  of  the  jury,  in  this  case 
is  whether  or  not  the  Condon  National  Bank 
was  authorized  by  New  Madden  and  E.  L.  Mad- 
dm  to  make  the  disposition  of  the  pledged  secu- 
rities admitted  by  all  to  have  been  made,  and 
whether  or  not  the  said  New  Madden  and  B. 
I..  Madden  afterwards  xatiBed  the  action  of  the 
bank.  Either  authorization  before  the  transac- 
tion or  ratification  after  the  transaction,  under 
such  circumstances  as  would  make  you  believe 
that  authorizatiion  or  ratification  was  definitely 
intended  by  the  said  New  Madden  and  E.  L. 
Madden,  would  be  a  defense.** 

It  will  be  noted  that  the  court  uses  the 
expression  "the  disposition  of  the  pledged 
securities  admitted  by  all  to  have  been 
luade."  Ad  ezaoiination  of  the  pleadings 
and  Oie  evidence  discloses  that  it  la  not  ad- 
mitted by  the  defendant  that  any  disposi- 
tion of  the  collateral  notes  was  made,  but 
that,  on  the  contrary,  they  are  still  in  Its 
possession  uncanceled,  undisposed  of,  and 
held  subject  to  the  conditions  under  which 
they  were  first  deposited.  It  follows  that 
the  use  of  such  language  was  clearly  errone- 
ous. 

There  are  other  assignments  of  error  but, 
the  views  herein  expressed  sufficiently  cover 
the  material  questions  Involved. 

The  judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial 


BOTER  et  al.  v.  BURTON. 

(Sapreme  Court  of  Oregon.   June  1,  1915.) 

Appeal  and  Ebbor  «=>1&1— Rxqbt  of  Ap- 
peal—Consent Judgment. 

Where  plaintiffs  filed  an  alternative  motion 
for  a  judgment  for  a  certain  amount,  or,  if 
found  not  entitled  thereto,  for  a  less  amount, 
they  waived  their  right  to  appeal  from  a  Judg- 
ment entered  for  them  for  the  less  amonnt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  957-969;  Dec  Dig.  «=> 
154.3 

In  Banc.  Appeal  from  Circuit  Court,  Til- 
lamook County ;  H.  H.  Belt,  Judge. 

Actioa  by  John  W.  Boyer  and  another, 
against  J.  M.  Burton.  Judgment  for  plaln- 
tiff&  Defendant  appeals,  and  plaintiffs  file 
cross-appeaL  On  motion  to  dismiss  cro8S-aj>- 
peaL  Cross-appeal  dismissed. 

Bamsey,  lAnge  &  Nott,  of  McMlnnvlU^  for 
the  motion,  H.  T.  BottSi  ot  TiUamoDk,  op- 
poeed. 

EAEIN,  J.  In  this  case  the  defendant  ap- 
palled, and  tiie  plaintiffs  filed  a  cross-appeaL 
The  defondsnt  now  moves  to  dlamlsa  the 
cross-appeal,  for  the  reason  that  the  Judg- 
ment camtot  be  appealed  from  by  plalntUEs. 
PlalntUb  consented  to  the  rendition  of  the 
Jadgmant  given,  and  thereby  waived  all  right 
to  appeal  from  it  They  filed  an  alternative 
motion  for  a  Jndgmoit  for  the  sum  of  ¥1,- 
264.80.  or  If  tbe  court  should  find  that  they 


were  not  entitled  to  that  Judgment,  thai  that 
It  grant  Judgment  in  their  favor  for  the  sum 
of  H21.60,  and  for  tlielr  costs  and  disburse- 
ments. The  court  acting  up<m  the  said  mo- 
tion granted  them  the  alternative  prayer  and 
rendered  Judgment  In  their  favor  for  ^1.- 
60,  and  for  their  costs  and  disbursements. 
It  has  been  held  by  this  court  frequently 
that  no  appeal  lies  from  a  Judgment  or  de- 
cree entered  by  consent.  TwltclieU  v.  Rlsley, 
56  Or.  226,  107  Pac.  459 ;  Rader  v.  Barr,  22 
Or.  495,  29  Pac.  889.  Here  tbe  motion  is  In 
the  alternative,  that  if  the  court  should  deny 
the  first  part  of  the  motion,  it  should  enter 
Judgment  for  plaintiffs  and  against  the  de- 
fendant for  ^1.60,  and  for  plaintiffs'  costs 
and  disbursements.  Tbe  court  found  that 
plaintiffs  were  not  enUtled  to  Judgment  for 
the  $1,264.80. 

The  motion  to  dlamlsa  la  sustained  as  to- 
plalntUEs'  appeal. 


HOBSON  r.  O'CONNOR  et  al. 

(Sapreme  Court  of  Oregon.    June  1,  1916.> 

Appeal  and  Bbbob  «=»612  —  Rboobd  —  An- 
trbnticahon— Stjiticienot. 
A  transcript  purporting  to  be  a  rehearsal 
of  the  proceedings  at  tritu,  certified  only  by 
the  official  reporter  and  not  even  in  the  fOrm  for 
a  bill  oi  cxceptioDS,  cannot  be  oonsidercd  m 
appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig:  iS  2694-2701;  Dec.  Dig,  ^ 
612.] 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty ;  Dalton  Biggs,  Judge. 

Action  by  S.  A.  Hobeon  against  Elorence 
O'Connor  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

Wm.  EX  Lees,  of  Ontario,  for  appellants. 
C.  McGonagill,  of  Ontario,  for  respondent. 

PER  CURIAM.  This  is  an  actl<Mi  to  recov- 
er the  possession  of  what  the  parties  treated 
in  their  contract  aa  petBonal'  looperty.  The 
plaintiff  and  the  def«idant  Florence  O'Connor 
entered  into  an  agreement  In  writing,  where- 
by the  former  agreed  to  sell  to  the  latter  what 
they  termed  fixtures  and  personal  property; 
among  other  things,  "one  (1)  brick  one-story 
building  and  appurtenances  located  on  tb/t 
property  belonging  to  Frank  Welch  situated 
at  the  southeast  comer  of  Oregon  street  and 
Washington  avenue,  Ontario,"  retaining  title 
to  the  property  until  the  purchase  price  was 
fully  paid  in  installments  apportioned  by  the 
agreement  ^e  right  to  recover  is  predicat- 
ed upon  the  alleged  failure  of  the  purchaser 
named  In  the  contract  of  conditional  sale  to 
liquidate  tile  unpaid  balance  oif  the  purchase 
price. 

The  defendant  claims,  in  substance,  that 
the  title  to  the  building  failed,  in  that  there 
was  no  agreement  whereby  the  plaintiff  might 
remove  the  same  from  the  premises  of  Welch. 
Various  questions  are  urged  in  the  briefs  of 
the  parties,  but  we  are  unable,  to  consider 
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them  for  want  of  a  MH  of  txceptloM.  Ae- 
companylng  the  transcript  1b  what  purports 
to  be  a  rehearsal  of  the  proceedings  at  the 
trial  certified  by  Wm.  M.  Walker,  official  re- 
porter; bat  it  is  not  In  any  way  authenticat- 
ed by  the  Jndge  who  presided  at  the  trial.  It 
is  not  even  In  the  form  prescribed  by  the  stat- 
ute for  a  bUl  of  exceptions,  and  hence  we  can- 
not consider  any  of  the  objections  urged. 

The  Judgment  of  the  circuit  court  most 
therefore  be  affirmed. 


STATE  T.  HOYEB. 

(Supreme  Court  of  Oregon.    June  1,  1015.) 

1.  Abbon  «=>22— OrFBHSE&— Essbntiau. 

Cnder  O.  L.  {  1832,  declaring  that  if 
any  person  shall  willfuVy  EUid  maliciously  burn, 
in  the  oigbttime,  any  barn  of  another,  he  shall 
be  guilty  of  arson,  the  indictmeot  mnst  allege 
the  owner  of  the  barn  as  part  of  the  description 
of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  H  45-49;  Dec.  Dig.  ^22.] 

2.  iRDIcniEnT  AND   iHrOBUATION  CS3l69  — 

Akbndhbnts— Defects  in  Fobm. 

Under  Const,  art.  7,  J  1^  providing  that 
any  district  attorney  may  file  an  amended  in- 
dictment, whenever  an  indictment  has  been  held 
■defectiTe  in  form,  an  indictment  charging  the 
arson  of  a  bam,  which  did  not  describe  the  own- 
•er,  cannot  be  amended  so  as  to  supply  the  de- 
fect, for  the  allegation  of  ownership  is  an  es> 
sential  to  the  offense  and  so  Is  not  a  mere  for- 
mal allegation,  but  is  matter  of  substance  tliat 
must  be  proved. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  IMg.  8S  005-514;  Dec. 
Dig.  «s»159.] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
liear  County ;  Dalton  Biggs,  Judge. 

George  F.  Moyer  was  convicted  of  arson, 
:Bnd  he  appeals.  Reversed  and  remanded. 

The  defendant  was  indicted  for  the  crime 
of  setting  Qre  to  and  burning  a  stable.  The 
portion  of  the  indlctmeait  Important  here  is 
as  follows: 

"The  said  Geo.  F.  Moyer,  on  the  2lBt  day  of 
March,  1914,  *  *  *  did  then  and  there 
wrongfully,  unlawfully,  feloniously,  willfully, 
And  maliciously,  in  the  nighttime,  set  fire  to  and 
bum  a  stable,  to  wit  the  Jordan  Valley  Livery 
Stable.   •  • 

To  this  Indictment  the  defendant  demur- 
red, for  the  reason  that  it  did  not  state 
fitcts  sufficient  to  constitute  a  crime.  The 
court,  after  argament,  sustained  said  demur- 
rer, and  allowed  the  district  attorney  to 
.amend  the  Indictment  without  submitting  the 
matter  to  another  grand  Jury ;  such  permis- 
sion being  authorized  1^  section  18,  artide  7 
of  the  Constitution,  as  amended  in  June,  1908, 
by  the  clause: 

"Provided,  however,  that  any  district  attorney 
may  file  an  amended  indictment  whenever  an 
indictment  has,  by  a  niUng  of  the  court,  been 
held  to  be  defective  in  form." 

Section  18  «f  article  7  of  the  Constitution 
•originally  ]m>vlded: 

"The  legislative  assembly  shall  so  provide  that 
the  moat  competent  of  the  permanent  citizens 
of  the  county  shall  be  chosen  for  jurors;  and 


out  of  the  whole  number  In  attendance  at  the 
court,  seven  shall  be  chosen  by  lot  aa  grand 
jurors,  five  of  whom  must  concur  to  find  an  in- 
dictment. Mo  person  shall  be  charged  in  any 
circuit  court  with  the  commission  of  any  crime 
or  misdemeanor  defined  or  made  punishable  by 
any  of  the  laws  of  this  state,  except  upon  in- 
dictment found  by  a  grand  jury." 

The  defendant  filed  a  motion  asking  an 
order  of  the  court  directing  that  tJie  amend- 
ment be  not  allowed,  and  that  the  indict- 
ment be  quashed  for  the  reason  that  It  liad 
not  been  returned  by  any  grand  Jury  of  Mal- 
heur connty,  Or.,  which  motion  was  by  the 
court  overruled,  and  the  amended  indictment 
was  filed  by  the  district  attorney.  The 
ground  of  the  objection  to  the  original  in- 
dictment was  that  It  charged  the  burning  of 
a  stable,  namely,  the  Jordan  Valley  Livery 
Stable,  and  did  not  name  the  owner  of  the 
stable.  The  amended  indictment  sets  forth 
that  he  burned  a  stable,  to  wit,  the  Jordan 
Valley  Livery  Stable,  being  then  and  there 
the  property  of  another,  to  wit,  the  Jordait 
Valley  Hotel  Company,  a  corporation.  De- 
fendant was  tried  upon  the  said  indictment 
and  found  guilty,  from  which  sentence  he 
appeals. 

Julian  Hurley,  of  Vale  (Geo.  W.  Hayes, 
of  Vale,  on  ttie  brief),  for  axoeUant  <a«orge 
M.  Brown,  Atty.  GesL,  W.  H.  Brooks,  Dlst 
Atty.,  of.  Ontario  (B.  W.  Swagle^  of  Cor 
tarlo,  on  the  brief),  for  the  State. 

EAEIN,  J.  (after  stating  the  facts  as 
above).  C1.>]  Section  1982,  Lt.  O.  Ii„  pro- 
vides: 

"If  any  person  shall  willfully  and  malicioos- 

ly  bum  in  the  nighttime  any  church,  conrt 
house,  •  *  •  or  any  •  •  ♦  mlU,  bam, 
stable,  shop,  or  office  of  another.  •  •  •  tmik 
person  shall  t>e  deemed  guilty  of  arson." 

Therefore,  It  was  necessary  to  allege  the 
owner  of  the  bam  as  a  part  of  the  descriiH 
tlon  of  the  offense.  Its  omission  from  the 
charge  was  fatal  to  a  demurrer,  and  the 
amendment  of  the  Indictment  is  authorized 
only  by  the  Constitution  Itself  in  this  state, 
which  provides  that  it  may  be  amended  as 
to  matter  of  form  merely.  We  have  no 
etatute  authorizing  sndi  amesndments,  or 
any  legislation  upon  the  subject,  other  than 
the  amendment  by  the  clause  In  the  Constitu- 
tion. By  our  Constitution  the  defendant  Is 
entitled  to  be  tried  upon  an  indictment  found 
by  a  grand  Jury  who  act  under  oath,  and 
amendment  of  the  indictment  In  matters  of 
substance  is  unauthorized.  The  authorities 
seem  to  all  agree  that  such  an  amendment  Is 
unauthorized,  unless  approved  by  the  grand 
Jury,  or  that  such  an  amendment  is  authoriz- 
ed by  statute.  In  Welty  v.  Ward,  164  Ind. 
457,  73  N.  E.  889,  3  Ann.  Cas.  656,  the  court, 
after  dtlng  cases  from  the  state  of  Massa* 
cbusetts  and  the  ruling  of  the  Supreme  Court 
of  the  United  Stat^,  states  ttiat  th«  rulings 
in  those  cases  are  not  recognized  In  InOianB, 
because  in  those  instances  there  was  no  sta^ 
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ute  antborlzlng  tlie  amendment  of  the  Indict- 
ment HoweTer,  the  court  Bays: 

"In  this  state  (iDdiaaa)  ve  have  a  statute 
which  authorized  the  coart  to  order  the  correc- 
tion of  the  Indictment,  and  a  CoQBtitutioQ 
which  provides  (section  17,  artlde  7)  that  the 
General  Assembly  may  modify  or  abolish  the 
srand  jary  system.  Statutes  autitorixing  the 
amendment  of  Indictments  have  been  anstalned 
In  m  nomber  of  states." 

Onr  Gonsdtiltloa  ccmtains  the  only  proTl' 
don  wtaltdi  aathorizes  sndi  an  am«idment, 
bat  only  as  to  form ;  and  there  seems  to  be  a 
well-reoognlzed  dlHtlnction  between  matters 
tbat  are  pnrely  matters  of  form  and  matters 
diat  go  to  the  substance  of  the  Indletment, 
namely,  formal  matters  whicb  are  not  essen- 
tial to  the  diarge  and  merclly  clerical  errors, 
such  as  where  the  defendant  cannot  be  mis- 
led to  his  prejudice  by  the  amendment,  wonld 
be  the  only  cases  which  are  penhlsslWe  under 
oar  Constitntlon.  Bat  vAtere  thwe  Is  an 
omission  or  misstatement  which  prerenta  the 
Indictment  from  Ahowtng  on  its  face  that  an 
offense  has  been  committed,  or  to  charge  the 
particular  ofTense,  the  test  ot  ttie  amendment 
is  whether  die  same  defense  Is  aTallable  to 
the  defendant  after  the  amendment  as  be- 
fore and  upon  the  same  evidence.  Many  of 
the  anthorltles  state  that  an  Indictment  can- 
not be  amended  except  where  qpedally  an- 
thorized.  In  this  case  It  most  have  been  spe- 
^lly  authorized  by  the  Gonstltnttoi  Itselt 
and  can  go  cmly  to  matters  of  form.  The 
Encyclopaedia  of  Pleading  and  Practice,  vol. 
1,  at  page  688,  provides: 

"An  indictment  cannot,  except  in  cases  where 
the  law  has  specially  authorized  such  proceed- 
ing, and  in  matters  of  form  which  are  not  mat- 
ten  of  substance,  be  amended  by  the  court  with- 
out the  concurrence  of  the  grand  Jury,  even  with 
the  ctHMDt  of  the  accused?' 

On  page  690  we  find: 

"Matter  that  Is  essential  to  be  set  forth  or 
to  show  that  an  offense  has  been  committed  is 
matter  of  aubetance,  and  cannot  be  amended 
without  the  concurrence  of  the  grand  jury." 

In  22  Cyc.  at  page  445.  It  la  stated: 
"Material  allegationa  of  the  indictment  must 
be  proved.  Matter  which  is  not  charged  in  the 
indictment  need  not  be  proved  or  considered. 
*  *  *  As  a  general  rale  matter  alleged  In 
idantification  of  property  must  be  proved  as  al- 
leged. *  *  *  It  the  indictment  state  the 
name  of  the  owner  of  property,  although  unneo- 
enarlly,  it  must  be  proved  aa  lidd.** 

Matters  that  are  necessary  to  be  proved  as 
alleged  are  material  to  the  Indictment  At 
page  439  It  Is  said: 

"In  applying  the  principles  set  forth  and  stat- 
utes referred  to  in  the  preceding  BobdtvisionB 
with  reference  to  matters  of  substance  and 
form,  there  haa  been  some  conflict  of  <q)inion 
as  to  what  are  to  be  regarded  as  amendments  in 
matter  of  substance  as  distinguished  from  mere 
matter  of  form.  It  is,  perbaps,  safe  to  say. 
however,  on  the  one  hand,  that  the  power  ot 
amendment  ezteads  to  formal  matters  which  are 
not  essential  to  the  charge  and  mere  clerical 
errors,  etc.,  where  the  defendant  cannot  be  mis- 
led or  prejudiced ;  but,  on  the  other  hand,  any 
emlesfon  or  misstatement  which  prevents  an 
indictment  or  information  from  showing  on  its 
face  that  an  olfense  has  been  committed,  or, 


from  showing  what  oCEense  Is  Intended  to  chaigflb 
is  a  defect  in  matter  of  substance  which  can- 
not be  cured  b^  amendment  at  the  trial,  or  in 
the  case  of  an  indictment,  by  the  court  at  any 
time,  where  an  indictment  is  necessary." 

Bishop  <m  Criminal  Procedure^  sectlm  97, 

provides: 

"Mere  formal  allegations  may  be  amended 
where  a  statute  so  authorizes;  those  of  sub- 
stance, noL" 

There  seems  to  be  a  distinction  made  in  all 
of  the  text-books  as  to  the  amendment  of 
matters  In  an  indictment  and  matters  In  an 
information.  In  the  former  case  the  Constl- 
tntlon  requires  that  the  defendant  be  charg- 
ed by  an  indictment,  and  these  roles  as  to 
amendm^t  do  not  apply  thereto;  but  an  In- 
formation is  not  cotislderetT  a  charge  found 
by  a  grand  jury  under  Oath.  Therefore,  the 
Legislature  may  provide  for  the  amendmeot 
of  an  information  even  in  matters  of  sub- 
stance. It  la  said  In  State  v.  Sprli^rf  43 
Ark.  91: 

"An  indictment  when  filed  Id  court  is  a  rec- 
ord and  cannot  be  withdrawn  for  amendment  or 
any  other  purpose.  If  insnfficiant,  a  nolle  proa- 
equl  should  be  entered  and  a  new  Indletment 
found." 

In  State  T.  John  I^on,  47  N.  B.  416,  It  Is 
held: 

"The  name  of  the  owner  of  the  goods,  in  an 
indictment  fgr  larceny,  is  a  matter  of  substance, 
and  cannot  oe  supplied  by  amendment" 

In  State  t.  Startup,  89  N.  J.  Law,  424,  it 
iB  Stated: 

"If  an  Indictment  found  by  a  grand  Jury  fail 
to  set  out  any  crime,  the  court  cannot  amend  it 
as  to  charge  the  crime  which  it  is  supposed  they 
Intended." 

See  State  v.  Twining,  71  N.  J.  Law,  888, 
68  AU.  109a 

The  Judgment  is  reversed,  and  the  canse 
remanded  fior  torther  proceadlxwi 


BOHABT  V.  FABRIC 

(Suiowne  Goort  of  Oregon.   June  1,  1915.) 

1.  Apfux.  Ann  Ebbob  «=»854— Bevixw— Bs- 
SOKEOUS  RsasoNtNa. 

An  appellate  court  will  affirm  a  correct  de- 
dslon  of  the  trial  court  though  based  on  erro- 
neous reasoning. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3403,  3404,  3408-8424, 
3427-8430;  Dec.  Dig.  «=:>854.] 

2.  Repucvjn  «=>S— Possession  or  Plainttff. 

Where  plaintiff  In  replevin  alleges  in  his 
reply  that  when  he  bought  the  goods  tfaey  were 
in  possession  of  a  third  person  and  introduces 
a  letifte  showing  that  such  person  had  a  right  to 
possession  until  some  time  after  suit  brought, 
there  can  be  no  recovery,  as  plaintiff  must  be 
entitled  to  immediate  possession. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  fS4&-68;  Dec  Dig. 

3.  Appeal  akp  Erbob  «=>1029  —  Erbob  Ar- 
PKCTiNO  Pastt  Not  Entitled  to  Succeed. 

Where  plaintiff  in  replevin  cannot  recover 
because  showing  no  right  of  immediate  posses- 
sion, he  cannot  complain  of  the  action  of  the  trial 
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oonrt  in  orderine  a  retoni  of  the  property  to  one 

who  had  no  tight  thereto. 

[Ed.  Note.— For  other  casea,  aee  Appeal  and 
Oent.  Dig.  H  4085,  M36;  Dee.  Dig.  4» 

In  Banc.  Appeal  from  Gtrcnit  Court,  Lane 
County;  Robert  G.  Morrow,  Judge. 
On  rehearing.  Affirmed. 

For  former  opinion,  see  147  Pac  188. 

This  Is  an  action  In  r^lar  form  for  tbe 
recovery  of  the  possession  of  personal  prop- 
erty. Except  as  otherwise  admitted,  the  an- 
swer denies  the  whole  complaint,  and  alleges, 
In  substance,  that  the  defendant  as  sherlft 
received  an  execution  regularly  issued  on  a 
valid  judgment  of  the  circuit  court  against 
W.  0.  Thlenest,  who  at  the  time  was  the  own- 
er of  a  leviable  interest  in  the  property  In 
question  which  was  then  in  the  actual  pos- 
session of  Mie  Brewer.  Armed  with  this 
writ,  the  defendant  says  he  levied  upon  the 
chattels  in  Brewer's  custody  by  serving  upon 
him  the  statutory  notice,  In  response  to 
which  the  latter  answered  that  he  had  pos- 
session of  the  goods;  that  the  execution 
debtor  claimed  some  Interest  in  them,  but 
that  tbe  garnishee,  Brewer,  claimed  a  lien 
npon  them  for  the  payment  of  an  amount  of 
money  named.  Tbe  answer  then  avera  that 
the  defendant  advertised  for  sale  the  Interest 
of  Thlenes  in  the  property,  at  which  Juncture 
this  action  was  commenced,  and  that  tbe 
events  narrated  in  tbe  answer  constitute  the 
grievance  of  the  plaintiff  mentioned  in  the 
complaint.  A  further  answer  chaises  that 
Thlenes  had  transferred  the  chattels  to  plain- 
tiff with  intent  to  binder,  delay,  and  defraud 
the  creditors  of  the  seller,  of  which  fraudu- 
lent purpose  tbe  plaintiff  had  full  knowledge 
and  in  which  he  participated.  After  cer- 
tain admissions  and  denials,  the  reply  al- 
leges that  tbe  plaintiff  bought  tbe  property 
from  Thlenes  and  that  at  tbe  time  it  was  in 
possession  of  Brewer;  but  does  not  state 
anything  challenging  the  rightfulness  of 
Brewer's  custody,  nor  give  any  reason  why  It 
should  be  disregarded.  At  tbe  close  of  tbe 
plaintiff's  case,  on  motion  of  the  defendant, 
the  court  directed  a  verdict  for  him  award- 
ing him  a  return  of  the  property.  The  hill 
of  exceptions  shows  the  court  gave  as  its 
reason  in  effect  that  there  was  no  testimony 
to  show  that  the  defendant  had  possession  of 
the  property  at  the  commencement  of  the 
action.  Fi-om  the  consequent  judgment,  the 
plaintiff  appeals. 

H.  B.  Blnttery.  ot  Eugene,  for  appellant. 
J.  F.  Brnmtiaugh,  of  Eugene,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  In  Pennoyer  v.  Xeff,  95  U.  S. 
714,  24  L.  Ed.  565,  Mr.  Justice  Field  said: 

"If  therefore  we  were  confined  to  the  rulinRS 
of  the  court  below  upon  tbe  defects  in  the  affi- 
davits mentioned,  we  should  be  nnahle  to  up- 
hold ite  decision." 


Then  stating  the  contentions  before  that 
tribunal,  he  continued:  > 

"If  these  positions  are  sound,  the  raling  of 
the  *  *  *  court  as  to  the  invalidity  of  that 
judgment  must  be  sostained,  notwithstanding 
oar  dissent  bom  the  reawms  npon  which  it  waft 
made." 

On  the  rehearing  of  thla  case,  we  find  our- 
selves in  a  similar  situation  in  respect  to  the 
decision  under  review.  While  we  are  unable 
to  approve  the  reason  given  for  the  ruling 
of  the  trial  judge,  yet,  as  we  shall  ent^  >avor 
to  show,  his  conclusion  was  correct  anc  must 
be  affirmed. 

[2]  It  la  axiomatic  that  the  plaintiff  in  re- 
plevin mnst  be  entitled  to  the  Immediate  pos- 
session of  the  goods  Involved  at  the  com- 
mencement of  the  action.  This,  Indeed,  ap- 
pears by  the  averments  of  the  complaint  and 
is  traversed  by  the  answer.  The  latter 
pleading,  however,  discloses  that  the  posses- 
sion was  in  Brewer.  Tbe  reply,  essaying  to 
give  plaintiff's  chahi  of  title  to  the  chattels, 
says  the  plaintiff  purchased  them  from  Thl- 
enes, but  that  when  he  bought  they  were  in 
the  possession  of  Brewer.  We  must  presume 
that  Brewer's  holding  was  rightful.  The 
pleadings  disclose  nothing  to  the  contrary, 
and  tbe  plaintiff,  having  portrayed  that  con- 
dition, must  show  that  custody  was  vrrons- 
fnl  if  he  would  work  out  the  result  that 
the  claim  of  the  defendant,  deralgned  from 
Brewer  as  to  mere  possession,  is  likewise 
wrongfuL 

Nor  is  the  case  of  plaintiff  aided  if  we  look 
Into  the  lease  from  Thlenes  to  Brewer,  which 
plaintiff  says  was  erroneously  excluded  from 
the  consideration  of  the  Jury.  Passing  tbe 
objection  to  the  actual  paper  offered  that  it 
Is  a  statement  of  the  sutratance  of  an  original 
lease,  not  admissible  because  the  showing  of 
diligent  search  for  the  prototype  is  not  suffi- 
cient, we  learn  from  the  document  tbat  on 
October  12,  1912,  Thlenes  leased  bis  ranch 
and  stock  to  Brewer  for  three  years;  the 
tenant  to  give  possession  after  one  year  In 
case  of  sale  of  tbe  premises.  It  seems  tbat 
the  property  here  in  Question  la  part  of  the 
stock  included  in  that  lease.  At  any  rate, 
that  appears  to  be  the  contention  of  the 
plaintiff.  This  action  was  commenced  June 
17,  1913.  According  to  the  paper  offered. 
Brewer's  right  to  tbe  possession  would  not 
have  terminated  under  any  circumstances  un- 
til October  12,  1913,  or  about  four  months 
after  tbe  beginning  of  the  action.  These  con- 
ditions disclosed  by  the  record  were  pressed 
upon  our  attention  on  rehearing  and  are  po- 
tent in  behalf  of  the  defendant.  The  plain- 
tiff's reply  and  the  evidence  he  offers  under- 
mine bis  complaint  and  work  out  Its  down- 
fall. 

[3]  The  plaintiff  criticizes  tlie  directed  ver- 
dict, In  that  it  awards  to  the  defendant  a  g 
return  of  the  property,  although  the  court 
gave  as  a  reason  that  there  was  no  evidence- 
to  show  he  ever  bad  possessed  it.  The  orgn- 
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ment  Is  that,  li  tbe  defendant  nerer  had  the 
chattels.  It  was  wrong  to  return  them  to  him. 
The  form  of  verdict  does  not  concern  the 
plaiotlff  ander  the  situation  where  he  him- 
self shows  lawful  possession  in  a  third  party. 
Uoless  he  reveals  present  right  In  himself  to 
the  custody  of  the  goods  in  suit,  his  action 
muHt  fall,  and  that  is  the  end  of  the  whole 
matter  for  him.  He  must  recorer  on  the 
Gtreugtb  of  his  own  right  to  possession.  The 
conclusion  Is  that,  while  the  reason  given 
for  the  directed  verdict  may  liave  been  faulty, 
yet  the  result  was  right,  as  apparent  from 
the  record,  and  must  be  affirmed. 

HARRIS,  J.,  took  no  part  In  the  omstdera- 
tion  of  this  case. 


TOWN  OF  HAINES  v.  EASTERN  OBEOON 
LIGHT  &  POWKR  CO. 
(Supreme  Court  of  Or^n.  Jnne  1,  1915.) 
L  CoNBTiiX'TionAi,  Law  «=3l29— OsuaATXON 

or  COMTBACTB— FrANCHISB. 

Wtiere  a  franchise  is  given  to  an  electric 
company  by  an  ordinance  and  ia  accepted  by  the 
company  and  acted  on  by  it,  and  its  successor, 
an  executed  contract  is  constituted  wMch  can- 
not be  altered  without  tb«  coasent  of  both  par- 
ties 

[1^.  Note.— For  other  CBsea,  see  Constitution- 
al Law,  Cent.  Dig.  K  290W,  862-413;  Dee. 
Di«.  «=9l2»J 

2.  FkANCUISBS  ^=»2-— CONSTBUOiraHr  — Obd^ 
MASCEa. 

The  providons  of  a  franchise  when  treated 
u  a  contract  are  not  to  be  construed  as  the 

dausea  of  a  municipal  charter,  but,  like  any 
other  agreement,  such  interpretation  is  to  be 
adopted  aa  will  determine  the  intention  of  the 
parties  from  the  language  tbey  have  employed, 
and,  when  two  interpretations  are  permissible, 
that  construction  which  Is  most  favorable  to  the 
public  should  be  adopted. 

LHd.  Note.— For  other  cases,  see  Franchises, 
Cent  Dig.  {  2;  Dec  Dig.  €=>2.] 

3.  ElBOTBICITT  C=nl  fc'aAMCHiail>— COHSTBPO- 

noN— Metebs. 

Under  an  ordinance  granting  a  franchise  to 
on  electric  light  cmnpany,  and  providing  in  one 
clause  that  a  flat  rate  Bbould  be  charged  dur- 
ing the  life  of  the  franchise,  and  providing  in 
another  clause  a  maximum  rate  in  case  meters 
vere  installed,  the  company  hoe  a  right  to  in- 
stall  meters  at  any  time,  where  it  does  not 
charge  therefor  more  than  the  rate  fixed. 

[iCd.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  |  1;  Dec  Dig.  ^94.] 

In  Banc.  Aiveal  from  Circuit  Conrt,  Baker 
Ooontjr;  Ouatar  Anderwm,  Judge. 

Suit  by  the  Town  of  Haines  agafioat  Uie 
Bastem  Oregon  light  ft  Power  Gcmipany. 
From  a  decree  for  complainant,  defendant  ap- 
peala  Reversed  and  dismissed. 

This  Is  a  snit  to  enjoin  the  use  of  electric 
meters.  TUe  cause  t>elng  at  Issue  was  tried 
upon  an  agreed  statement  of  facts,  in  sub- 
stance as  follows:  That,  exercising  the  pow- 
er conferred  upon  the  pialntiif,  the  town  of 
Haines,  by  its  ctiarter,  the  mayor  and  council, 
on  November  1,  1906,  enacted  an  ordinance 
gcaatlng  to  the  Baker  Light  ft  Power  Com- 


pany, Its  successors  and  assigns,  the  right  for 
a  term  of  30  years,  to  locate,  erect,  and  main- 
tain in  the  streets,  alleys,  and  public  places 
of  that  municipality  poles  with  cross  arms 
and  to  suspend  thereon  wires  to  be  employed 
In  transmitting  electricity  to  be  used  by  the 
plaintiff  and  its  citizens  for  Illumination. 
Section  10  of  the  enactment,  as  far  as  consid- 
ered material,  reads: 

"It  is  heret^  provided  tliat  the  said  Baker 
Light  &  Power  Compaii.v,  its  successors  and  as- 
signs, shall,  durin};  the  life  of  this  frauohise, 
make  a  flat  rote  for  electric  lights  to  the  city  of 
Haines,  and  to  the  inhabitants  thereof,  and  ttiat 
the  rates  charged  therefor  shall  not  exceed  the 
following  tabulated  rates." 

Here  are  set  forth  the  respective  charges, 
not  exceeding  certain  sums  per  month,  for 
the  use  of  incandescent  lights  of  4,  ^  16, 
and  32  candle  power,  and  of  arc  lights  of  spe- 
cified amperes,  from  dark  until  midnight,  and 
also  for  all-night  service.  The  section  refer- 
red to  contains  a  clause  as  follows: 

"In  case  of  installation  of  meters,  the  meter 
rate  shall  not  exceed  twenty  cents  per  thou- 
sand watt  hours." 

That  the  frandiise  was  accepted  by  the 
grantee  which  put  up  poles,  strung  wires, 
erected  structures,  and  maintained  and  oper- 
ated in  that  town  a  lighting  aystem,  supply- 
ing electricity  at  the  flat  rates  prescribed 
until  shortly  prior  to  the  commencement  of 
this  suit,  when,  in  conseQuence  of  the  use 
of  electric  lights  by  certain  citizens  of  the 
town  of  Haines  for  a  longer  period  and  of  a 
greater  Intensity  than  they  were  entitled  to, 
the  defendant,  as  the  successor  of  the  Baker 
Light  &  Power  Company,  found  it  necessary 
to  Install  meters  and  to  charge  a  maximum 
rate  of  15  cents  per  thoosand  watt  hours,  and 
to  exact  from  users  of  a  greater  quantity  tit 
electricity  a  commercial  rate  of  from  4  cents 
to  10  cents  per  K.  W.  hour,  and  tbat  in  no 
instance  has  a  rate  been  charged  which 
amounted  to  the  meter  rate  prescribed  by  the 
ordinance.  That,  for  the  reason  stated,  the 
defendant  discontinued  giving  a  flat  rate,  in- 
sisted upon  meter  rates,  demanded  payment 
for  supplying  electricity  according  to  the  lat- 
ter measurement,  and  in  some  Instances  when 
meters  were  refused  by  users  their  lights 
were  shut  off  until  meters  were  installed, 
when  under  protest  they  were  set  up.  And 
that  the  plaintiff  and  its  Inhabitants  have 
no  other  available  source  for  lighting  the 
streets  and  houses  of  the  town  than  by  the 
electricity  supplied  by  the  defendant  End- 
ings of  fact  having  been  made  in  conformity 
with  the  stipulation,  a  decree  was  rendered 
as  prayed  for  in  the  complaint,  and  the  de- 
fendant appeals 

John  L.  Band,  of  Baker  (A.  A.  Smith,  of 
Baker,  on  the  brief),  for  appellant,  Clyde  B. 
Aitcblson,  of  Portland,  amicus  curise.  Frank 
B.  Mitchell,  of  Baker,  for  respondent 

MOOBA  a  J.  <after  stating  the  facts  as 
above).   [1]  It  is  contended  that,  coustrning 
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together  the  parts  of  the  mnoicipal  enactment 
referred  to,  the  defendant,  as  the  successor 
in  Interest  of  the  grantee  of  the  franchise, 
had  the  right  to  Install  and  nae  electric  me- 
ters, subject,  however,  to  the  limitation  that 
the  rate  to  be  charged  for  electric  energy 
should  not  exceed  the  sum  prescribed  by  the 
enactment,  and  that  In  denying  an  exercise  of 
the  privilege  granted  an  error  was  committed. 
The  provisions  of  the  ordinance  having  been 
accepted  and  acted  upon  by  the  grantee  of 
the  franchise  and  its  successor,  the  enact- 
ment became  an  executed  cmtract  which  can- 
not be  altered  without  the  consent  of  both 
parties.  8  Cyc.  950;  McQulUhi,  Mu.  Corp. 
8  1165;  Detroit  v.  Detroit  St.  Ry.  Co.,  184 
U.  S.  368,  22  Sup.  Ct  410,  40  L.  Ed.  002. 

[2]  The  provisions  of  an  ordinance,  when 
treated'as  a  contract,  are  not  to  be  construed 
aa  the  clauses  of  a  municipal  charter,  but, 
like  any  other  agreement,  such  an  interpreta- 
tion Is  to  be  adopted  as  will  determine  the 
intention  of  the  parties  from  the  language 
they  have  employed.  McQuillln,  Mu.  Corp. 
S  811;  McQuiUUi,  Mu.  Ord.  &  290;  Savage- 
Scoffleld  Co.  V.  City  of  Tacoma,  56  Wash.  457, 
105  Pac  1032.  When  two  Interpretations  of 
a  municipal  ordinance,  treated  as  a  contract, 
are  permissible, '  that  construction  which  is 
most  favorable  to  the  public  should  be  adopt- 
ed. McQuillln.  Mu.  Ord.  {  290.  The  cases 
cited  to  sui^rt  the  text,  which  appears  un- 
der the  topic,  "when  the  ordinance  Is  to  be 
treated  as  a  cemtract/'  are  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  687,  21  Sup.  Ct 
493,  45  L.  Ed.  679;  DanvUle  Water  Co.  v. 
Danville,  180  U.  S.  619,  21  Sup.  Ct  605, 
45  I*  Ed.  696;  and  Rogers  Park  Water  Co. 
V.  Fergus,  ISO  U.  8.  624,  21  Sup.  Ct  490,  45 
L.  Ed.  702.  In  each  of  these  cases  a  statute 
of  Illinois  authorizing  municipal  corporations 
to  supply  water  for  public  use  was  construed. 
In  the  first  case,  the  ruling  In  which  was  fol- 
lowed in  the  others.  It  was  held  that  the  pow- 
er granted  by  the  statute  could,  without  exer- 
tion, be  construed  as  distributive ;  that  a  city 
council  was  authorized  to  contract  for  the 
construction  and  maintenance  of  waterworks, 
at  such  rates  as  might  be  fixed  by  ordinance 
and  for  a  period  not  exceeding  30  years ;  that 
the  words  "fixed  by  ordinance"  might  be  con- 
strued to  mean  by  ordinance  once  for  all  to 
endure  during  the  whole  period  of  30  years,  or 
by  ordinance  from  time  to  time  as  might  be 
deemed  necessary ;  and  that,  of  the  two  con- 
structions, that  should  be  adopted  which  was 
most  favorable  to  the  public,  not  that  one 
which  would  so  tie  the  hands  of  the  council 
that  the  rates  could  not  be  adjusted  aa  Jus- 
tice to  both  parties  might  require  at  a  par- 
ticular time.  It  will  thus  be  seen  that,  while 
the  provisions  of  ordinances  were  cooddered 


in,  the  cases  referred  to,  it  was  in  fact  the 
languoge  of  a  statute,  grantii^  power,  equiva- 
lent to  clauses  of  a  municl^ial  charter  enacted 
for  the  same  puriKise,  that  was  interpreted. 

[3]  The  rule  governing  cases  of  this  kind 
should  be  that  where  a  municipal  ordinance, 
which  ia  treated  as  a  contract,  is  fairly  sus- 
ceptible of  two  oonstmctionB,  that  interpreta- 
tion should  be  adopted  which  is  most  favor- 
able to  the  public.  An  examination  of  the 
language  of  section  10  of  the  ordinance  In 
question,  in  order  to  determine  the  Intention 
of  the  contracting  parties,  would  seem  to  In- 
duce the  construction  tlukt  the  clansea  herein- 
before quoted,  when  read  together,  were  not 
subject  to  two  const  ructlonB.  In  the  flrst 
part  of  the  section,  though  a  flat  rate  for  the 
use  of  electric  lights  for  30  years  is  provided 
for,  It  is  thereafter  stipulated  that,  if  meters 
be  Installed,  the  rate  for  the  electric  eniergy 
thus  consumed  shall  not  exceed  a  q>eclfled 
sum  per  thousand  watt  honr&  Had  the  con- 
tract, evidenced  by  the  ordinance,  been  as- 
sented to  by  private  parties,  no  doubt  would 
be  entertained  that  the  grantee  of  the  rl^t 
was  given  the  privilege  to  change,  at  pleas- 
ure, the  method  of  determining  the  compensa- 
tion to  be  paid  for  the  electricity  used,  sub- 
ject, however,  to  the  limitation  tiiat  the  me- 
ter rate  should  not  exceed  the  sum  per  month 
specified.  The  privilege  of  adopting  a  meter 
rate  was  evidently  not  inserted  In  the  ordi- 
nance to  enable  the  parties  snbseqnenUy  to 
conclude  an  agreement  to  that  effect  Bndi  a 
clause  was  wholly  nnnecessary  for  that  pur- 
pose since  every  contract  except  possibly 
that  of  marriage,  can  be  altered  or  annulled 
by  mutoal  consent  of  the  parties. 

It  Is  beUered  that  no  doubt  can  reason- 
ably exist,  when  the  entire  ordinance  Is  con- 
sidered, 'that  a  pilTil^  was  conferred  by 
the  municipal  enactment  upon  the  grantee  of 
the  franchise,  Its  snocessors  or  assigns,  to 
change  at  pleasure  the  rate  from  a  flat  to  a 
meter  basis,  and  that  an  error  was  committed 
In  granting  the  rdlef  awarded. 

Issues  were  made  by  the  pleadings  respect- 
ing charges  for  rent  ol  meters  and  exactions 
of  a  sum  of  money  for  installing  them,  which 
latter  payment  was  to  be  returned  when  the 
use  of  the  electricity  was  discontinued.  Tbe 
fbcts  as  stipulated  do  not  refer  to  these  dis- 
puted questions,  and  for  that  reason  the  aver- 
ments of  the  complaint  in  these  partlealara 
will  be  treated  as  unsubstantiated. 

JE'or  the  error  referred  to,  the  decree  sboold 
be  reversed  and  the  suit  dismissed  and  It  la 
80  ordered. 

Mr.  Justice  BBNSOK  took  do  part  In  the 
ocmslderatlon  ct  this  canss. 
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HARTIM  V.  NORTHERN  PAC  BT.  00. 

(No.  3612.) 

(Supreme  Court  of  Montana.   May  25,  1915.) 

1,  PUADIKO  4=3204— DsaCUBBEB  —  SBFARAXB 

Counts— SxNOLE  Cavbm  or  Acmow. 

In  an  action  for  the  deatii  of  a  seven-year 
(dd  boy  who  was  playing  in  a  railroad  car,  a 
complaint,  which  alleged  in  the  first  count  neg- 
ligtuce  in  failing  to  repair  the  car,  in  failing  to 
prevent  children  from  getting  on  it,  and  in  pei^ 
mitting  the  car  to  remain  where  children  were 
accustomed  to  play ;  in  the  second  count  alleged 
the  same  facte,  and  in  addition  that  the  car,  oe- 
cause  of  its  condition,  was  peculiarly  and  un- 
usually attractive  to  diildrui  of  tender  years, 
and  conaiituted  an  implied  invitation  to  them 
to  go  on  the  railroad  company's  property;  in 
the  third  count  alleged  that  the  roundhouse, 
coal  chutes,  oigines,  and  cars  were  attractive 
to  children  and  impliedly  invited  them  to  go  on 
the  premises,  and  that  the  boy  being  attracted 
by  these  went  upon  the  car  and  was  killed; 
and  in  the  fourth  count  alleged  the  same  facts 
as  in  the  third,  except  that  it  alleged  that  the 
turntable  was  the  attractive  nuisance— states 
but  a  single  canse  of  action,  and  under  Kev. 
Codes,  {  w36,  providing  that  a  demurrer  lies 
only  to  an  enture  complaint  or  to  an  entire 
cauM  of  action,  it  was  not  error  to  ovarrole  da- 
marrera  to  the  separate  counts. 

[Ed.  Note.— -For  other  cas^  aee  Pleading, 
Cent  Dig.  H  486-490;  Dec.  Dig.  «=»204.] 

3.  Railboads  «9s»282  —  Ihjdbiu  to  Tsbs* 

•    FASraSB  —  OOMPUmT  —  GOHTIXUAIIGE  OV 

DETKcra. 

In  an  action  for  the  death  of  a  boy  attract- 
ed to  play  on  a  railroad  car,  a  complaint,  al- 
leging that  the  car  had  been  defective  for  a 
long  time  prior  to  the  accident,  is  too  indefi- 
nite to  show  a  duty  by  the  defendant  to  repair 
the  car. 

[Ed.  Note.— For  other  cases, 
Oent  Dig.  H  910-8S8;  DeeTDlg.  ^282.) 

8.  Railboads  4=3276  —  Injubiks  to  Tbes- 

FAflSEBft— DtmXS  OF  RAXLBOAD-^nABDINO 

AOAUfST  ChILDBBN. 

In  the  absence  of  a  statute  or  ordinance 
requiring  a  railroad  to  keep  children  from  its 
track.  It  is  not  liable  for  failure  to  guard  its 
cart  BO  ai  to  prevent  children  going  on  them, 
even  if  it  has  assumed  that  duty. 

[Ed.  Not&— For  other  caaes,  see  Railroads, 
Cent.  Dig.  ff  87!^886 ;  Dec.  Dig.  ^276.] 

4.  Railboadb  ®=>2S2  —  Injubies  io  Licbit- 
SEES  —  Complaint  —  NEQua»KOB  —  Faxxt 
tJBI  TO  Repaib. 

A  complaint  for  injuries  to  a  lioeosee  on  a 
railroad  car  because  of  a  defect  In  the  car  is 
sot  aufficient,  where  it  does  not  contain  allega- 
tions which  show  a  duty  on  the  part  of  the  rail- 
road to  repair  the  car. 

[Ed.  Not&— For  other  eases,  see  Ballroada, 
Cent  Dig.  H  «10-028;  DeoVDlg.  «s^82.] 

B.  Railboads  «s>282  —  Iirjintn  to  TnaB- 
PASBBB8  —  Child  bbn  —  Oompx<axht  — Pbox- 
XUA1X  Oadbe. 

A  complaint,  alleging  that  the  defendant 
railroad  company  maintained  on  Its  premises 
roondhouaes.  coal  chutes,  engines,  cars,  and 
torotables  which  were  attractive  to  children, 
that  it  negUgeotly  failed  to  prevent  children 
from  pla>-ing  thereon,  and  that  plaintilTB  dece- 
dent, a  seven-year  old  boy,  was  attracted  there- 
by and  went  upon  a  defective  car  and  was  kill- 
ed, states  no  cause  of  action,  since  it  does  not 
show  a  causal  connection  between  the  alleged 
negligence  and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  010-923;  Dec  Dig.  •8=s>282.] 


6.  Appeal  and  EtooB  4e)>10S1— FunrDzouL 

EBBOB— SUBMIBBIOir  OP  DxnOIIVB  COUBTS 

TO  JUBT. 

Where  the  trial  court  submitted  three 
counts  of  a  complaint,  two  of  which  were  in- 
sufficient, to  the  jury,  and  Inatrticted  tbem  that 
if  they  found  the  allegationa  of  any  one  of  the 
three  counts  proved  by  a  preponderance  of  the 
evidence  their  verdict  should  be  for  the  plain- 
tiff, it  cannot  be  presumed  that  the  general  ver- 
dict rendered  by  the  juiy  was  Inwed  on  the  al- 
legations of  tlie  valid  count  so  as  to  render  the 
error  hannless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S&  403&-4046;  Dec  Dig.  <8=> 
1031.] 

7.  NBOLIOBNOB    «S9l06— COICPLAIHIV-ATTBAO' 

tivb  Nuisanob. 

A  complaint  for  the  death  of  a  seven-year 
old  boy,  which  alleged  that  the  railroad  car  In 
which  he  was  killed  was,  because  of  its  charac- 
ter and  defective  condition,  peculiarly  attractive 
to  children  and  was  an  implied  invitation  to 
them  to  enter  and  play  thereon,  and  that  de- 
ceased did  go  upon  the  car  attracted  thereby 
and  was  killed  because  of  its  defective  condition, 
is  sufficient  to  authorise  a  recovery  under  the 
attractive  nuisance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  IS  174.  175,  179,  180;  Dec  Dig.  «=» 
lOa] 

8.  Raxlboadb  «s»273%— Injubies  to  Tbes- 

PABSBBB— DDTT  OF  RaILBOAD. 

A  railroad  owes  to  one  ordinarily  upon  its 

f property  no  dn^r  except  to  restrain  from  will- 
ul  and  wanton  acts  which  might  occasion  an 

injury, 

[Ed.  Note.— For  other  cases,  see  Ballroada, 

Dec.  Dig.  «=»273%.] 

0.  Railboads  «==>282  —  Injitbibs  to  Tbeb- 

PAjSSBBS— CBXLDBEN— INSTB17CTI ONS. 

In  an  action  for  the  death  of  a  aeven-year 
old  boy  on  a  railroad  car  to  which  he  waa  at- 
tracted to  play,  an  instruction  that  if  an  owner 
of  property  maintains  exposed  thereon  some- 
thing which  is  peculiarly  and  unusually  attrac- 
tive to  children  of  youth  and  inexperience  and 
such  children  are  attracted  by  saco  thing,  they 
are  not  trespassers,  is  erroneous  as  omitting 
the  element  of  knowledge  by  the  owner  that  the 
device  was  dangerous  and  alluring  to  children. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  il  910-928 ;  Dec  Dig.  «»2S2.] 

Appeal  from  District  Court  Lewis  and 
Clark  County  ;  J.  Miller  Smith,  Judge. 

Actlou  by  Maggie  Martin  against  the  North* 
em  Pacific  Railway  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Omm,  Rasch  ft  Hall,  of  Helena,  for  appel- 
lant. WdllngtoD  D.  ot  Hdena,  tor 
respondent. 

HOLLOWAT,  J.  nils  actl(m  was  brd^fat 
to  reeorer  damages  for  tbe  deatli  of  James 
T.  MarUn,  a  seren-year  old  boy  who  was 
found  dead  In  a  gondola  car  In  tbe  Nor^em 
Pacific  yards  at  Helena  on  March  2B,  1911. 
Anderson  and  Biggs,  car  inspector^  and  Mo- 
Masters,  a  yard  watchman,  all  In  the  aaplof 
of  the  railway  compare,  were  jirfned  as  de- 
fendantik  Throughout  the  pleadings,  the 
court  proceedings,  and  la  tbe  briefs  present- 
ed upon  this  appeal,  tlie  complaint  Is  treated 
as  containing  four  causes  of  action.   It  Is 


^s>For  etbsr  eases  see  same  topic  and  KET -NUMBER  in  all  K«r-Numb«r«a  Dlgssts  and  Indexes 


Digitized  by 


Google 


dO  149  PACIFIO  BEPOHTEB  (Ifont 


alleged  that  tlie  car  In  question  was  out  of 
repair,  in  that  the  appliances  for  keeping  the 
door  in  place  were  broken  or  missing.  Id  the 
first  cause  of  action  negligence  is  predicated 
upon  the  failure  of  McMasters  to  guard  this 
car  to  prevent  children  getting  upon  it  and 
in  a  place  of  danger ;  upon  the  failure  of  the 
inspectors  to  discover  the  defects  in  the  car ; 
upon  the  failure  of  the  railway  company  to 
have  the  car  repaired ;  and  in  permitting  it, 
in  Its  defective  and  dangerous  condttira,  to 
be  placed  and  to  remain  where  it  is  alleged 
ctUldren  of  tender  years  were  accustomed  to 
play.  Id  this  connection  it  Is  alleged  that  the 
car  had  been  In  such  defective  condition  for 
a  long  time  prior  to  the  date  of  the  accident. 
In  the  second  cause  of  action  the  aUegaticms 
of  the  first  are  repeated,  and  In  addition 
thereto  it  Is  alleged  that  Uie  car  hi  its  de- 
fective condition  was  a  dangerous  instrumen- 
tality, and,  because  of  its  shape  and  of  the 
fact  that  large  holes  bad  been  burned  in  its 
sides,  was  peculiarly  ai^  unusually  attractive 
to  children  of  tender  years  and  constituted 
an  Implied. Invitation  to  them  to  go  on  the 
railway  company's  proiwrty;  that  the  Mar- 
tin boy  was  attracted  to  the  car,  went  upon 
It,  and  was  killed  by  the  car  door  falling  up- 
on him.  In  the  third  cause  of  action.  In  ad- 
dition to  the  facts  stated  in  the  first.  It  is 
alleged  that  the  railway  company  maintained 
In  its  yards,  near  where  the  car  In  qnestioD 
was  placed,  engines;  trains  and  cars,  a  coal 
cliute,  and  roundhouse,  all  of  which  were 
I>eculiarly  attractive  to  children,  and  consti- 
tuted an  implied  invitation  to  them  to  go  up- 
on the  company's  property,  into  its  yards, 
and  upon  any  cars  standing  there;  that  the 
Martin  boy,  being  attracted  by  these  various 
devices,  went  upon  the  car  in  question  and 
was  killed.  In  the  fourth  cause  of  action, 
the  facts  stat^  in  the  third  are  repeated, 
except  that  a  turntable  fs  substituted  as  the 
attractive  nuisance,  In  place  of  the  coal  chute, 
roundhouse,  engines,  trains,  and  cars.  A  gen- 
eral demurrer  to  the  complaint  and  to  each 
so-calied  cause  of  action  was  overruled,  and 
an  answer  filed  which  denied  all  allegations 
of  negligence  on  the  port  of  defendants. 
When  plaintiff  sought  upon  the  trial  of  the 
cause  to  prove  the  attractive  cliaracter  of 
the  coal  chute  and  turntable,  an  objection 
was  Interposed  and  sustained,  and  in  bis 
brief  counsel  for  respondent  says:  "The  lower 
court  excluded  all  evidence  as  to  the  third 
and  fourth  causes  of  actlcm."  Before  trial 
the  cause  was  dismissed  as  to  McMasters. 
The  Jury  returned  a  general  verdict  In  favor 
of  Anderson  and  Biggs  and  against  the  rail- 
way company.  From  the  Judgment  entered 
tbereon,  this  appeal  Is  prosecuted. 

[1]  The  complaint  states  but  a  single  cause 
of  action  set  forth  in  four  separate  counts. 
Under  section  66^%  Revised  Codes,  a  demur- 
rer lies  only  to  an  entire  complaint  or  to  an 
entire  cause  of  action.  For  this  reason  the 
trial  court  did  not  err  In  overmllng  the  de- 


murrer to  each  of  the  so-called  caiwea  of  ae> 
tion.  However,  the  same  question  is  preserv- 
ed in  the  recbrd  by  an  objection  to  tbe  intro- 
duction of  any  evidence  in  support  of  the  al- 
legations of  negligence  contained  in  the  first, 
third,  and  fourth  counts. 

[2,  SI  The  first  count  does  not  charge  ac- 
tionable negligence.  The  allegation  that  Qie 
car  in  question  had  been  In  Its  defective  con- 
dition for  a  long  time  prior  to  the  accident  is 
too  ind^nlte  to  impose  upon  the  defendants 
any  duty  to  make  repairs.  HcEuaney  v.  City 
of  Butte,  43  Mont  026,  117  Pac  893;  Phil- 
lips V.  Butte  JodEey  Club,  etc  46  Mont  338, 
127  Pac.  1011.  Neither  Is  this  count  suffi- 
cient upon  the  theory  that  the  railway  com- 
pany was  ne^igeut  In  failing  to  keep  young 
children  out  of  Its  Helena  yards.  In  the  ab- 
sence of  statute  or  ordinance  requiring  it,  the 
company  owed  to  deceased  no  duty  to  guard 
Its  yards  against  bis  oicroachmeats,  and  any 
attempted  assumption  of  tiw  burdoi  of  guard- 
ing its  yards  did  not  create  a  legal  duty  upon 
Its  part  to  do  so.  In  Barney  v.  Banulbal  & 
St  Joe  B.  Co.,  126  Mol  872,  28  S.  W.  1068, 26 
L.R.  A.  847,  It  Is  said: 

"But  idaintiErs  counsel  says  that  defendant 
assumed  the  duty  of  keeping  Its  yards  clear  of 
boys,  by  givlog  ioBtructions  to  its  yard  hands, 
etc. ;  but  that  tbls  duty  was  oeglected,  and  there- 
fore a  cause  of  action  arises  alone  from  this 
oeglect  But  if  the  prior  duty  did  not  exist  to 
keep  the  boys  out  of  the  yards,  then  the  mere 
assumption  of  a  nonexistent  duty  would  be  but 
a  gratuity  with  no  precedent  or  concurrent  con- 
sideratioD  on  wliich  to  base  it,  and  therefore 
no  liability  would  follow  such  assumed  and 
pretermitted  duty.  Mere  pretermission  of  a 
seif-impoaed  precaution  does  not  constitute  ac- 
tionable negligence." 

[4]  It  would  not  aid  plaintiff  if  It  t>e  con- 
ceded that,  from  the  custom  of  children  In 
playing  in  the  company's  yards,  a  license  to 
the  deceased  child  was  impliedly  granted  to 
go  upon  the  car  in  questiim ;  for  the  car  Itr 
self  was  not  dangerous.  It  became  danger- 
ous only  from  being  out  of  repair,  and,  in 
the  absence  of  allegations  sufficient  to  charge 
the  company  with  the  duty  to  repair,  the 
count  falls  to  disclose  liability  to  a  licensee 
upon  that  theory. 

[6]  Neither  the  third  nor  fourth  count 
states  facts  sufficient  to  warrant  recovery. 
There  Is  no  causal  connection  disclosed  be- 
tween the  alleged  negligent  acts  and  the  in- 
Jury.  To  make  applicable  the  rule  sought 
to  be  invoked,  in  each  of  these  counts,  the  at- 
tractive nuisance  itself,  or  something  In- 
separably connected  with  It,  must  have  been 
the  proximate  cause  of  the  injury.  Charvoz 
V.  Salt  Lake  City,  42  Utah,  465,  181  Pac.  901, 
45  L.  R.  A.  {N.  S.)  652;  McDermott  v.  Burke, 
256  IlL  407, 100  N.  E.  170.  Furthermore,  there 
was  not  any  substantial  evidence  to  support 
a  verdict  based  upon  either  of  these  two 
counts. 

[I]  The  trial  court  withdrew  the  third 
count  from  the  Jury,  but  should  hare  with- 
drawn the  finit  and  fourth  aa  welL  Instead 
of  doliv  Mt    emphaaixed  tiu  error  b7  an- 


Digitized  by  Google 


Hont)  MARTIN  v.  NORTKEKH  PAO.  RT.  CO.  91 


lyzlng  to  the  Jnry  the  Issues  songht  to  be 
framed  upon  tlie  first,  second,  and  fourth 
counts,  and  in  paragrai:^  19  of  the  charge  ed- 
Tised  the  jury  that,  If  they  found  the  allega- 
tions of  any  one  of  these  three  counts  proved 
by  a  preponderance  of  the  evidence,  the  ver- 
dict should  be  for  the  plaintiff.  There  is 
nothing  in  the  general  verdict  itself,  or  in 
the  entire  record  before  us,  from  which  It  can 
be  determined  upon  which  of  the  three  counts 
submitted  the  Jury  made  their  finding.  We 
are  unable  to  agree  with  counsel  for  respond- 
ent that  the  authorities  cited  by  him  sustain 
the  proposition  that,  if  the  complaint  con- 
tains one  good  count,  the  presumption  will 
be  Indulged  that  the  Jurors  determined  that 
fact  and  founded  their  verdict  upon  It,  rath- 
er than  upon  the  counts  which  fall  to  state 
facts  sufficient  to  warrant  recovery.  Jurors 
are  not  familiar  with  the  rules  governing 
practice  and  procedure,  but  have  a  right  to 
assume  that  any  count  submitted  to  them  by 
the  court  will  justify  recovery  if  the  evidence 
supports  It.  The  purpose  to  be  served  in  In- 
structing a  Jury  la  to  apprise  the  members  of 
the  rules  of  law  necessary  to  be  considered 
in  their  deliberations.  If  the  presumption  is 
to  be  indulged  that  the  jurors  know  the  tew, 
the  court  is  performing  an  Idle  ceremony  In 
Instructing  them.  In  Pevey  v.  Schulenburg- 
Boeckeler  L.  Co.,  38  Minn.  45,  21  N,  W.  844, 
the  defective  count  was  submitted  to  the  Jury 
without  objection  from  the  complaining  par- 
ty. Scott  v.  Parlin  &  Orendorff  Co.,  245  IlL 
400,  92  N.  B.  318,  and  Chicago,  W.  &  V.  Coal 
Co.  V.  Moran,  210  111.  9,  Tl  N.  B.  88,  were  de- 
cided under  a  statute  peculiar  to  IIlinolB; 
while  in  Nielsen  v.  Provident  U  A.  Ass'n, 
139  OftL  332,  73  Pac.  168,  96  Am.  St  Rep. 
146,  the  issues  framed  by  the  pleadings  jus- 
tly, or  at  least  explain,  the  expreeslon  found 
In  the  opinlMi  of  the  court  to  which  counsel 
baa  made  reference.  A  fair  and  Impartial 
trial  comprehends  a  trial  upon  issues  properly 
submitted,  and,  when  different  theories  of 
the  same  case  are  placed  before  a  Jury,  it  is 
impossible  to  know  upon  which  the  general 
verdict  is  made  to  depend.  With  equal  pro- 
priety might  it  be  said  that,  in  a  given  case 
where  proper  and  Improiwr  evidence  bas  been 
admitted,  the  Jury  made  a  correct  segrega- 
tion and  based  their  verdict  upon  the  proper 
evidence  alone,  as  to  indulge  the  presumption 
in  this  Instance  that  the  Jurors  separated  the 
good  counts  from  the  bad  ones,  and  determin- 
ed the  rights  of  the  parties  upon  it 

In  submitting  to  the  jury  counts  1  and  4, 
the  trial  court  erred  to  the  prejudice  of  the 
substantial  rights  of  this  appellant 

[7]  In  the  second  count  respondent  seeks 
to  bring  this  action  within  the  "attractive 
nuisance"  doctrine,  or  the  doctrine  of  the 
turntable  cases.  The  allegations  of  the  count 
are  sufficient,  if  proved,  to  warrant  recovery 
under  that  doctrine  which  bas  heretofore  re- 
ceived the  tadt  approval  of  this  court  Gates 
T.  Northern  Padfle  Ry.  Co.,  87  Uont  103,  94 
Pac.  751. 


ri]  It  la  not  contended  that  the  railway 
company  exEH-essly  invited  the  deceased  to 
come  upon  its  property,  or  that  it  was  guilty 
of  wanton  or  willful  acts  which  occasioned 
his  death,  or  that  it  discovered  his  peril  in 
time  to  &V(A6  the  Injury  which  befell  him. 
If  he  had  been  of  the  age  of  discretion  capable 
of  appreciating  the  danger  Into  wMch  be  was 
entering,  the  company  could  successfully  de- 
fend this  action  upon  the  theory  that  he  was 
wrongfully  upon  its  property  end  that  it 
owed  to  him  no  duty  except  to  refrain  from 
willful  or  wanton  acts  which  might  occasion 
injury.  Conway  v.  Monidah  Trust,  47  Mont. 
269,  182  Pac.  26.  To  forestaU  the  Interposl- 
tion  of  audi  a  defense,  plaintiff  alleged  that 
the  deceased  was  but  seven  years  of  age  and 
because  of  his  youth  and  Inexperience  was 
Incapable  of  appredattng  the  dangeroas  con- 
dition of  the  car  in  question ;  that  the  com- 
pany maintained  the  car  In  stich  condition 
that  it  was  unusually  dangerous,  peculiarly 
alluring  to  children  of  tender  years;  that  It 
was  calculated  to  attract  such  children;  and 
that  these  facts  were  all  known  to  the  com- 
pany. This  court  has  never  had  occasion  to 
make  direct  application  of  the  principle  which 
is  said  to  have  had  its  origin  in  Railway  Co.  t. 
Stout,  17  Wall.  657,  21  L.  Ed.  745,  and  whl<ih 
is  familiarly  known  as  the  doctrine  of  the 
turntable  cases.  In  DriacoU  v.  Clark,  82  Mont 
172,  80  Pa&  1.  In  Gates  t.  Northern  Pac  Ry. 
Co.,  above,  and  In  mzon  t.  Montana,  etc., 
By.  Go.»  00  Mont  05, 145  Paa  S,  we  referred 
to  the  rule  at  some  length,  only,  however,  to 
determine  Omt  none  of  ttioBO  cases  foil  with* 
in  It 

[I]  It  will  be  seen  at  once  that  the  cmdal 
point  in  the  trial  of  this  case  was  reached  in 
determining  whether  the  deceased  was  wrong- 
fully upon  the  car  at  the  time  he  received  his 
Injury.  Upon  the  trial  court  was  imposed 
the  duty  to  correctly  define  to  the  Jury  the 
facts  and  circumstances  which  must  be  made 
to  appear  in  order  to  relieve  the  cbfld  from 
the  Imputation  that  he  was  a  naked  tres- 
passer. In  instruction  20  the  court  charged 
that  if  an  owner  of  property  maintains  ex- 
posed thereon  something  which  is  peculiarly 
and  unusually  attractive  to  children  of  youth 
and  inexperience,  and  such  children  are  at- 
tracted by  such  thing,  then  such  children 
are  not  trespassers  when  upon  the  property. 
Every  court  which  follows  and  applies  the 
turntable  doctrine  predicates  liability  upon 
the  negligence  of  the  landowner — ^his  failure 
to  discharge  a  duty  which  he  owes  to  the 
injured  person.  Some  of  these  courts  treat 
the  Injured  party  aa  a  trespasser,  but  excuse 
the  trespass  because  he  was  tempted  into 
the  place  of  injury  by  the  wrongful  act  of 
the  landowner  in  maintaining  the  attractive 
nnisanc&  Others  treat  the  Injured  child  as 
rightfully  upon  the  premises  by  virtue  of  an 
invitation  Impliedly  given  by  the  mainte- 
nance of  the  dangerous  and  attnctlve  Instru- 
mentality ;  while  others  bold  that  a  landown- 
er who  maintains  on  his  premises  an  Inttra- 
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numtBllty  of  the  character  of  an  unguarded 
and  onlodced  turntable^  with  knowledge  tft 
Its  Bttractlreness  to  chUdroi  of  tender  years, 
of  its  potentiality  for  barm,  and  the  prob- 
ability that  such  (Altdren  will  be  attracted 
to  It  shall  not  be  heard  to  say  that  a  c^ld 
of  tha:t  class,  attracted  to  ftnd  injured  by  the 
device,  was  wronsfnlly  where  his  childish  In- 
stincts naturally  led  him  to  be.  Undw  either 
theory  of  the  doctrine,  Instmctiffli  20  Is  er- 
roneous. A  swing  or  a  rose  garden  might 
be  peculiarly  atteactive  to  <Aildren  of  tender 
years,  but  it  would  overturn  emy  rule  of 
law  upon  the  subject  to  hdld  that  the  own- 
er of  private  gromids,  who  maintains  expos- 
ed thereon  eltber  the  gardoi  or  the  swing,  by 
implication  Invites  every  chUd  of  the  commu- 
nity upon  his  property.  Upon  the  theory  of 
implied  invitation— the  o&ly  cHie  upon  which 
the  Instruction  could  be  applicable  at  all— 
it  Is  erroneous  in  omitting  the  very  essential 
elemoit  of  knowledge  on  the  part  of  the 
landowner,  Qiat  the  device  Is  Inherently  dan- 
gerous, that  It  Is  unusually  alluring  to  chil- 
dren of  tender  years,  and  that  such  children 
are,  or  are  likedy  t»  be^  attracted  by  it  In 
29  Cyc.  448,  it  is  said: 

"In  such  Jnrtedictlonti  as  concede  liability  for 
leavins  an  attractive  machine  or  place  unguard- 
ed, one  of  ttie  grounds  for  liability  is  that  the 
owner  knew  or  should  have  known  that  chil- 
dren were  accastomed  to  go  or  wonld  likely 
be  attracted  thereto,  and  that  from  the  pe- 
culiar  nature  and  oiwn  and  exposed  condition 
of  the  thinv  or  place  be  ought  reasonably  to 
have  anticipated  inch  an  injory  as  actually 
happened." 

Instruction  16,  upon  the  same  subject.  Is 
so  Indefinite  and  uncertain  In  its  terms  that 
It  must  have  confused,  rather  than  aided,  the 
Jury. 

Becauqe  of  tkn  erms  indicated  above,  tte 
Judgment  is  reversed,  and  the  cause  is  re- 
manded. 

Beversed  and  remanded. 

BBANTLT,  G.  J.,  and  SAMZ4ER,  3^  concur. 


CITY  OF  BtTTTO  v.  BENNETTS  et  aL 
(No.  3518.) 

(Supreme  Court  of  Uontane.    Bfay  %  19^) 

OoirimBS  ^98  —  CouRTT  Assssson  —  Om- 

ciaXj  Bond — Lladilitt  op  Su^ties. 

L'nder  Hev.  Codes,  S  5G82,  providing  that  a 
surety  cannot  be  held  beyond  the  express  terms 
of  hie  contract,  the  sureties  on  a  county  as- 
sessor'B  bond  conditioned  that  he  wonld  "faith- 
fully perform  all  official  duties  now  reqaired  of 
him  by  law,  and  •  •  •  all  •  *  *  duties 
*  *  *  required  by  any  law  to  be  enacted  sub- 
BflQuent  to  tne  execution  of  Uils  bond,"  were  not 
liable  for  moneys  improperly  paid  and  deiivered 
to  the  assessor  as  compensation  for  the  collec- 
tion by  him  of  certain  city  taxes,  where  the  col- 
lection of  such  taxes  was  not  Imposed  on  him  by 
law,  but  reposed  elsewhere  onder  sections  288^ 
3S56,  8SS7. 

iEA,  Note.— For  other  esses,  see  Oonutio^ 
Gent  Dig.  H  141-143, 147;  I>e&  Dig.  «=ags.] 

Annal  from  District  Court,  SUver  Bow 
County;  J^m  B.  McCleman,  Judge. 


Action  bj  the  CItr  of  Butte  agilnst  Gilbert 
Bennetts  and  others.  From  a  Judgment  for 
defendants,  plaintiff  aiipeals.  Affirmed. 

Alexander  ATackel,  W.  F.  Davis,  and  N.  A. 
Roterlng,  all  of  Butte,  for  appellant  Walk- 
er &  Walker,  of  Butter  tot  reeq^ondents. 

SANNEB,  J.  By  its  amended  complaint 
the  appellant,  city  of  Butte,  seeks  Judgment 
for  $885.10  against  Gilbert  Bennetts  and  oth- 
ers for  moneys  iiald  by  the  dty  to  B«metts 
as  compensation  for  the  collection  by  him  of 
certain  city  taxes  while  count;  assessor  of 
Silver  Bow  county,  the  other  defendants  be- 
ing sureties  upon  his  official  bond.  Two  sep- 
arate demurrers  were  filed,  one  by  Bennette 
which  was  overruled,  and  the  other  by  the 
sureties  which  was  sustained.  The  dty, 
declining  to  plead  further,  suffered  Judgment 
to  be  ratered  dismissing  its  action  as  to  tbo 
snretlea,  and  from  that  Judgmoit  prosecutes 
this  oppeaL 

The  question  presented  Is  whether  a  cause 
of  action  Is  stated  against  the  defendant 
sureties.  The  pleading  alleges,  in  substance, 
that  the  dty  bad  not  advertised  for,  or  ie< 
ceived  any  bids  for  tb»  collecting  ot  asld  tax- 
es, and  no  contract  for  such  service  bad  been 
entered  into  by  it  with  Bennetts,  notwith* 
standbig  tlutt  ftt  the  time  such  service  was 
rendered  one  of  the  rules  of  business  didy 
enacted  and  adopted  by  the  dty  council,  re- 
quired all  contracts  exceeding  ¥250  In  amount 
to  be  let  to  the  lowest  bidder,  as  also  do  tte 
invvlalfHia  of  section  8278  of  the  Bevised 
Codes ;  that  said  Bennetts  was  fully  paid  by 
the  conn^  ot  Sliver  Bow  the  entire  salary 
auttiorlxed  by  Uw  to  be  paid  for  his  servloes 
as  county  assessor,  but  he  nevertheless  de- 
manded and  was  paid  said  sua  of  $88tUO  for 
collecting  said  dty  taxes,  no  part  of  which 
has  be  repaid;  that  denund  has  been  made 
upon  him  and  his  sureties  to  pay  said  sum  to 
the  plaintiff,  which  demand  has  been  refus- 
ed, Attadied  to  the  complaint  as  an  exhibit 
Is  a  copy  of  the  official  bond  of  Bometts, 
which  shows  such  b<Hid  to  be  in  the  usual 
form. 

The  demurrer  ot  the  soretles  vraa,  in  our 
Judgment,  properly  sustained.  Hiey  can  b» 
b^d  to  answw  for  the  acts  or  omissioas  ot 
their  prindpal  only  according  to  the  tenor 
of  their  undertakii^,  and  this  was  that  he 
should  "wdl,  truly  and  folthftolly  perform 
all  official  duties  now  required  of  him  by 
law,  and  *  *  *  all  of  the  duties  of  sudi 
office  of  county  assessor  required  by  any 
law  to  be  oiacted  subsequent  to  the  executloa 
of  this  boad."  Obligations  of  tills  sort  are 
strlctlsslml  Juris.  Rev.  Codes,  |  5682;  6 
Cyc.  758;  Mechem  on  Publlo  Officers,  H  282, 
283.  "Sureties  have  the  right  to  rdy  upon 
the  letter  of  their  undertakings,  and  their 
liability  cannot  be  extended  by  Implication. 
A  public  officer's  sureties  are  only  respnwl- 
Ue  for  the  duties  assigned  such  office  by  the 
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law.  Wlieie  tbe  law  defines  tbe  dnttes  of  a 
public  oflBcer,  Us  sureties  are  tesponsible  for 
the  faithful  performance  of  sucb  duties,  and 
are  not  responsible  for  acts  which  do  not 
pertain  to  his  office."  Smith  v.  Lot^,  2 
Mont.  332. .  Unless,  therefore,  the  collection 
of  taxes  for  tbe  city  was  an  offlclaJ  duty  of 
Bennetts  as  county  assessor,  required  of 
him  by  law,  no  default  or  miscarriage  of  his 
in  respect  thereto  could  be  made  the  basis 
of  liability  as  against  his  sureties.  Oity  of 
8an  Jose  v.  Welch,  66  Cal.  358,  4  Pac  207 ; 
San  Luis  Obispo  County  v.  Faruum,  108  Cal. 
662,  41  Pac.  445;  State  v.  Porter,  69  Neb. 
203,  95  N.  W.  769;  Brown  v.  Commonwealth, 
6  J.  J.  Marsh.  (Ey.)  635;  State  t.  Bonner, 
72  Mo.  387;  Feller  t.  Gates.  40  Or.  643,  97 
Pac.  416,  56  L.  B.  A.  630,  91  Am.  St  Bep. 
492,  and  note. 

Not  only  does  our  statute  fall  to  impose 
upon  the  county  assessor  the  duty  of  collect- 
ing taxes  for  either  city  or  county,  but  it 
reposes  that  duty  elsewhere  (Rev.  Codes,  K 
2684,  3366,  3357) ;  and  this  court  has  dis- 
tinctly pointed  out  why  it  is  that  no  such 
dnty  can  be  imposed  upon  him.  Mutual  life 
Ina  Co.  T.  Martien,  27  Mont.  437,  71  Pac. 
470.  Much  reflnMnent  is  indulged  by  the 
books  and  repeated  in  the  briefs,  as  to  wheth- 
er an  act  done  by  a  person  who  happ^ia  to 
be  an  officer  Is  colore  officii  or  Tlrtnte  of- 
ficii, with  the  consequences  flowing  from  this 
distinction.  We  need  not  consider  them, 
since  whatever  service  Bennetts  rendered  the 
dty  of  Bntte  in  the  premises  was  not,  and 
could  not  have  been,  as  county  assessor. 

The  judgment  appealed  from  Is  affirmed. 

Affinnad. 

BBA.NTLT.  a  J.,  and  H0LL0WA7,  J., 

OOnCDT. 


E8SBLSTTN  r.  TTKITED  STATBS  GOLD 

CORFOBATION.    CNo.  79830 
(Supreme  Court  of  Colorado.   April  6,  1916. 
Bebearing  Denied  June  7,  1916^) 

1.  JtTBT  0=3 13  —  BlOHT  TO  JUBT  Trtat.  — 

RqurTABLE  Reltef. 
In  an  action  to  enjoin  defendant  from  ex- 
tractiag  ore  within  the  limits  of  plaintirs  lode 
ffiinins  daim,  and  to  recover  damages  for  ore 
atreaoy  taken,  the  damages  are  incidental  to 
the  injiiQCtion,  and  tbe  action  Is  an  equitable 
eoe,  so  that  plaintiff  is  not  oitiUed  to  a  Jury, 
and,  U  one  is  called,  Its  verdict  Is  advisory  only. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cant 
IMk.  IS  35-83;   Dec.  Dig.  «==13.] 

2.  Appeal  and  Erbob  «=:101ft  —  Review — 
FiNDisae  BT  Teial  Coubt— Pebsonal  Ib- 

BPEcnON. 

In  an  action  to  restrain  the  taking  of  ore 
from  plaintiff's  lode  mining  clBim*  where  the 
only  issues  were  whether  the  ore  was  in  a  vein 
wbich  had  its  apex  on  defendant's  claim,  and 
there  was  abundant  evidence  to  support  a  find- 
ing that  it  was,  made  after  personal  examina- 
tioD  of  the  premises  by  tlie  trial  oouzt,  the  find- 
ing will  not  be  disturbed. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error.  Cent  Dig.  ||  tfflMOSi,  40S4;  Dee.  Dig. 


3.  Mimes  ard  Minxbals  4»81— Lodb  Unr- 

INQ  CLAQI— EXTBALATERAL  BlOHTft— IRTKB- 

HECTiHQ  Veins. 

Where  defendant  owned  a  senior  lode  min- 
ing claim  on  which  a  broad  vein  had  its  apex, 
which  vun  passed  outside  the  side  lines  ex- 
tended, and  under  plaiatiffs  junior  claim,  where 
It  was  intersected  by  three  veins  each  having 
its  apex  on  plalotifl's  claim,  defendant  was  en- 
titled to  the  ore  within  the  intersection,  under 
tbe  express  provisions  of  Bev.  St  U.  a  S  2336 
(Comp.  St  1913.  S  4644). 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerata,  Cent  Dig.  §S  75-77;  Dec.  Dig.  «=» 
81.] 

Error  to  District  Court  Boulder  County; 
Harry  P.  Gamble,  Judge. 

Action  by  J.  N.  Esselstyn  against  the  Unit* 
ed  States  Gold  Corporation.  Judgment  for 
tbe  defendant  i^lntUf  brings  error. 
Affirmed. 

John  J.  WUtei.  of  Draver,  for  plalntUT  In 
error.  John  R.  Wolff,  of  Boulder,  and  Hor^ 
ace  N.  Hawkiiia,  of  Denver,  for  defendant  In 

error. 

BAILET,  J.  On  Angnst  24th,  1910,  the 
plaintiff,  plaintiff  in  error  here,  filed  com- 
plaint In  tbe  District  Gonrt  of  Boulder  Coun- 
ty to  enjoin  alleged  contlnolng  trespasses, 
and  Incidentally  to  recover  fl6,000.00  dam- 
ages, said  to  have  been  occsfdoned  by  past 
trespasses,  upon  the  Alpine  Horn  lode  mln- 
Ing  dalm,  by  ttie  defendant  defendant  In 
error  here,  who  claimed  to  own  the  Croas 
lode  mining  claim. 

Tbe  complaint  allied  that  plaintiff  was 
entitled  to  the  exclusive  possession  of  the 
Alpine  Bom  lode  mining  claim  through  a 
bond  and  lease  to  him  of  tbe  property,  and 
further  tliat  at  the  point  where  the  plaln- 
tifTs  Alpine  Horn  claim  Intersects  and  cross- 
es tbe  defendant's  Cross  claim,  which  It  does 
at  nearly  a  right  angle,  the  defendant  had 
extended  its  workings  beyond  tbe  vertical 
dde  lines  of  the  Cross  claim  and  within  the 
vertical  aide  lines  of  the  Alpine  Hem  claim, 
and  was  "<i"<ng  and  removing  ore  therefrom, 
which  pl^ntiff  alleged  belonged  to  the  Alpine 
Horn  claim  through  veins  apexlng  within  tbe 
letter's  territory.  He  alleged  irreparable  in- 
jury and  damage,  and  prayed  for  permanent 
injunctive  and  other  equitable  relief,  and 
for  damages  as  above  noted.  For  answer  de- 
fendant alleged  ownership  of  the  Cross  lode 
mining  claim,  admitted  that  It  and  its  gran- 
tors had  extended  their  worUi^  within  the 
vertical  side  lines  of  the  Alpine  Horn  claim, 
bnt  denied  that  they  were  extended  upon  any 
vein  or  veins  t>elonging  to  that  claim,  and 
averred  that  the  workings  of  the  defendant 
and  its  grantors,  In  so  far  as  they  were  ex- 
tended beyond  the  vertical  side  lines  of  the 
Cross  claim  and  within  the  vertical  side  lines 
of  the  Alpine  Horn  claim,  were  bo  extended 
In  following  its  Cross  vein  on  Its  dip  beyond 
the  vwtlcal  side  lines  of  the  Cross  lode  min- 
ing claim ;  that  the  top  or  apex  of  the  Cross 
veto  l8  upon  its  eoHialled  <:^roeB  claim,  be- 
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tmen  Its  paralirt  end  Uxmi,  tad  becanw  of 
this  situation  Its  woi^Ings  have  been  prop- 
erly extended  Into  and  upon  the  AUdne  Horn 
lode  mining  claim,  upon  the  dip  downward  ot 
the  Gross  vein,  and  that  the  ore  and  mineral 
dlB<d08ed  thereby  and  therein  are  its  pn^ 
erty,  and  that  it  is  lawtulljr  entitled  to  work 
and  mine  the  same. 

The  defendant  furtiier  alleged,  by  way  of 
a  second  defense,  that  It  and  its  grantors 
since  1873  have  at  all  times  been,  and  now 
are,  the  owners  ot  and  entitled  to  the  ex- 
clusive possession  of  the  Cross  lode  mining 
claim,  together  with  all  Teliis,  lodes  and  ledg- 
es, the  tops  or  apexes  of  which  are  between 
the  vertical  planes  of  Its  parallel  end  lines, 
and  that  it  has  a  patent  to  its  claim  which 
Is  senior  to  the  patented  lode  of  plaintiff. 
Other  special  defenses  are  Interposed  which. 
In  our  view  of  the  proper  disposition  of  the 
case,  need  not  be  dlscussM  or  con^dered. 

The  repilcatlou  of  the  plaintiff  contained, 
in  the  main,  general  denials  of  the  several 
allegations  of  defendant's  answer  as  to  all 
matters  bearing  upon  its  alleged  apex  rights, 
but  did  not  put  In  iBsne,  as  we  read  and  un- 
derstand the  pleadings,  tbe  ownership  by  the 
defaidant  of  tbe  Cross  lode  mlMng  dalm. 

A  jury,  on  application  of  plaintiff,  was 
called  to  consider  the  case,  which  disagreed 
and  was  discharged.  Later,  also  on  applica- 
tion ot  plaintiff,  addition^  testimony  wsa 
taken  before  the  court,  and  findings  in  favor 
of  the  defendant  were  made,  a  permanent  In- 
junction denied  and  Judgment  of  dismissal 
entwed.  Flalnttfl  brhigs  the  case  here  for 
review. 

Tbe  plalnttlTs  theory  of  tbe  case  was  that 
the  defendant's  "Crostf*  vein  was  a  narrow 
seam  endosed  brtwem  confining  walls,  and 
that  as  such  It  did  not  extend.  In  its  down- 
ward course,  into  the  Alpine  Horn  dalm  at 
all,  and  that  the  defendant  deliberately  went 
outside  ot  its  own  vein  and  territory  and  ex- 
traded  ore  from  the  Contention  vein,  located 
upon  and  spuing  in  Alpine  Horn  territory, 
a  vein  wholly  independent  of  and  separate 
and  distinct  from  the  Gross  vein,  withont 
any  intersection  with  the  latter  vdn,  where 
It  Is  daimed  the  treesuss  was  committed. 

The  tlieory  of  defendant  was  and  Is  that 
its  Cross  vein  la  one  fnmi  which  ore  bodies 
to  a  width  of  forty  feet  and  upwards  had 
been  extracted;  that  it  apexed  upon  tbe 
Gross  lode  mining  claim  and  extended  on  Its 
dip  In  its  downward  course  into  tbe  Alpine 
Horn  claim;  that  tbe  ore  In  question  was 
exd'acted  from  this  ^in  at  a  point  where  the 
^n  ftom  the  Alpine  Horn  claim  Intersected 
it;  that  it,  baving  the  senior  patent,  had  a 
right  to  all  ores  found  at  the  Junction  or  In* 
tersectitm  of  the  Gross  vein  with  the  several 
Alpine  Horn  veins,  claiming  that  all  of  its 
workings  within  tbe  vertical  side  lines  ot 
the  Alpine  Horn  claim  were  upon  the  Gross 
vein. 

It  la  apparent  that  tbe  real  issue  presented 
Is  whether  the  owaer  ot  tbe  Gross  lode  min- 


ing dalm  had  the  apu  ot  a  v«ls,  wUdi  In 
its  downward  course  within  tiie  vertical 
planes  of  Its  end  lines,  extended  Into  the  Al- 
pine Horn  lode  mining  claim,  within  the  ver- 
tical planes  of  the  side  lines  thereof.  Tbe 
question  for  determination,  therefore,  was 
up<m  the  evidoiGe  adduced  pro  and  con,  one 
of  fact,  the  essential  and  fundamental  issue 
btlng  as  above  stated.  Upon  all  of  the  tes- 
timony, and  after  a  personal  examination  of 
tile  premises  by  the  trial  Judge,  the  court 
found  the  issnes  Joined  in  favor  of  tbe  de- 
fendant and  awarded  Judgment  aocordiogly. 
The  findings  of  the  court  were  as  follows : 

"PirsL  That  the  allegations  of  plaintiff's  com- 
plaint are  not  sustained  by  the  evidence  and 
are  not  well  founded. 

"Second.  That  tbe  ore  taken  and  broken  by 
defendant  from  within  tiie  bounds  of  the  plain- 
titTs  Alpine  Horn  lode  mining  claim  was  law- 
fully and  legally  broken  and  removed  from  tbe 
intersection  of  the  plaintiff's  so-called  'Con- 
tention' vein  with  tbe  defendant's  'Cross'  vein, 
the  top  or  apex  of  which  lies  within  the  defend- 
ant's 'Cross'  lode  mininff  claim,  between  its 
parallel  end  lines,  and  that  the  defendant  had 
the  right  to  it  and  to'  remove  said  ore  by  virtue 
of  defendant's  apex  rights  in  said  vein  owned 
b;  the  defendant,  and  that  the  defendant's 
'Cross'  lode  mining  claim  Is  senior  to  tbe  plain- 
tiff's 'Alpine  Horn'  lode  mining  claim,  in  point 
of  time  of  location  and  patenL 

"Third.  That  tbe  allegations  of  the  defend- 
ant's answer  are  sustained  by  the  evidence  and 
that  the  workings  done  under  the  order  of  this 
court  by  defendant  within  the  boonds  of  plainr 
tiff's  Alpine  Horn  lode  ndnins  claim,  since  the 
filing  of  tfais  action,  were  made  In  and  upon  tbe 
defendant's  'Cros^  vein,  the  tfq>  or  apex  of 
which  lies  within  defendant's  'OroM*  lode  mining 
claim. 

"Fourth.  That  the  defendant  was  not,  at  the 
time  this  action  was  Institated,  trespassing  on 
plaintifTs  property,  and  that  there  Is  no  evi- 
dence that  defendant  intended  to  do  so,  and  the 
court,  finds  that  the  plaintiff  la  not  entitled  to 
an  injunction  in  this  cause." 

[1  ]  It  appears  from  the  pleadings  that  the 
action  is  In  equity,  wherein  plaintiff  seeks  to 
enjoin  defendant  from  pursuing  its  Cross 
vein,  under  its  alleged  apex  rights,  In  its 
downward  course  Into  the  Alpine  Horn  claim. 
Plainly  the  primary  object  of  tbe  suit  was 
for  injunctive  relief,  and  that  fact  deter- 
mines Its  equitable  character.  The  damage 
sought  was  a  mere  Incident  Tbe  cause  was 
properly  triable  to  the  court  and  plaintiff  bad 
no  lawful  right  either  to  demand  or  have  a 
Jury.  If  a  Jury  had  returned  a  verdict,  U 
would  have  been  advisory  merely,  and  might 
have  been  either  adopted  or  rejected  by  tbe 
court,  in  its  discretion.  Danielson  v.  Gude, 
11  Cola  87, 17  Pac.  283 ;  Coal  Co.  v.  Coal  Co., 
24  Cola  116,  48  Pac.  1045;  Cree  v.  Lewis, 
49  Golo.  186,  112  Paa  826 ;  Self  ridge  v.  Leon- 
ard-Heffner  Co..  61  Cola  314,  U7  Pac.  158, 
Ann.  Gas.  1913B,  282;  Nelkirk  v.  Boulder 
National  Bank.  68  Cola  850.  127  Pac.  1ST. 

[I]  Under  tiie  issues  it  was  a  question  ot 
apex  rights,  and  it  is  upon  this  qnestlMi  that 
the  controversy  turns.  Involving  fact  que*- 
tlons  only.  It  became  necessary  for  the  court 
to  find  and  declare  which  theory  ot  the  case 
was  sustained,  tiiat  ot  defendant  or  that  ot 
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plalnUfl.  There  was  no  question  of  law  In- 
TOlved,  except  Id  so  far  as  the  determination 
of  what  constitutes  a  vein  migbt  be  so  con- 
sidered, which  was  also  a  question  of  fact  to 
be  determined  from  the  evidence.  There  was 
abundant  testimony  to  warrant  the  court  in 
finding  that  the  Cross  rein  was,  as  matter 
of  law,  a  vein  within  the  well  defined  legal 
meaning  of  that  term.  Beals  t.  Cone,  27 
Colo.  473,  63  Pac.  948,  83  Am.  St  Rep.  92 ; 
Eureka  Cons.  M.  Co.  t.  Richmcmd  M.  Co..  4 
Sawyer,  302,  Fed.  Cas.  No.  4,M8;  Iron  Sil- 
ver Mining  Co.  v.  Cheesman,  U6  U.  S.  629, 
6  Sup.  Ct  481,  29  L.  Ed.  712 ;  Stevens  v.  Wil- 
liams. 1  McOrary,  4S0,  Fed.  Cas.  No.  13,413 ; 
Bunker  Hill  &  S.  M.  &  0.  Co.  v.  Empire  State- 
Idaho  M.  &  D.  Co.  (C.  C.)  134  Fed.  268 ;  Hy- 
man  v.  Wheeler  (C.  C.)  29  Fed.  347 ;  Shamel 
on  Uining.  Mineral  and  Geological  Law,  pp. 
154,  175,  176. 

Much  evidence  was  produced  on  the  ques- 
tion as  to  whether  the  Cross  vein  contained 
values  in  appreciable  quantities,  the  witnesaes 
for  the  defendant  asserting  that  it  did  and 
the  witnesses  for  the  plaintiff  that  U  did  not 
In  concluding  whether  defendant's  vdn  was 
one  of  great  width,  aa  It  contended,  the  court 
had  to  take  Into  consideration  all  of  the  es- 
sential characteristics  wbidi  go  to  make  up 
and  constitute  a  vein,  and  In  the  end  It  was 
a  question  at  fact  whether  the  defendant  bad 
a  broad  vein  or  a  narrow  <me,  a  mere  mud 
seam,  aa  platntlfT  sought  to  show.  This  was 
one  of  the  controlling  issues. 

[31  The  plKlntlff  contended  that  his  so-call- 
ed Perfect  Right,  Intermediate  and  Conten- 
tion reins  were  separate  and  distinct,  wex- 
Ing  on  the  Alpine  Born  claim,  could  be  so 
identified  In  the  workings  extended  by  the  de< 
fendant  In  that  territory,  and  that  each  of 
these  veins  were  s^tarated  by  country  rock. 
The  defendant  did  not  question  that  the 
plaintiff  bad  separate  and  distinct  veins  dip- 
plug  toward  the  Cross  vein,  but  asserted  that 
the  Identity  of  each  and  every  of  these  veins 
was  lost  when  they  passed  through  the  hang- 
ing wall  of  defendant's  Gross  vein.  Under 
the  law  the  defendant  was  entitled  to  the  ore 
found  at  the  Intersections  of  the  two  systems 
of  veins,  It  there  were  In  fact  any  such  in- 
tersections, by  virtue  ot  the  seniority  of  its 
patent  over  the  patent  of  the  plaintiff. 
Shaniel'a  Mining,  Mineral  and  Geological  l4tw, 
pp.  229,  233 :  Rev.  SUts.  U.  S.  {  2386  (Comp. 
8t  1913.  I  4644). 

Whether  there  were  any  such  intersections, 
and  if  so,  where  they  occurred,  were  quea- 
tloDs  of  fact  and  not  of  law.  To  aid  the 
court  in  determining  all  of  these  questions 
maps,  exhibits  and  models  were  introduced, 
together  with  assays,  ore  shipments,  ore  re- 
turns, engineers'  reports  and  the  verbal  tes- 
tlmony  of  a  vast  array  of  witnesses.  The 
court  heard  both  sides  fully  as  to  width,  en- 
doslng  walla,  character  and  dip  of  the  veins, 
as  to  the  assay  values  of  the  vein-matter  and 


mineral,  as  to  what  was  and  what  was  uot 
country  rock,  and  upon  many  other  points 
bearing  upon  every  material  Issue  involved  In 
the  case.  Upon  these  matters,  under  confilct- 
Ing  and  contradictory  testimony  and  after  a 
personal  Inspection  by  the  judge  of  the  court 
of  the  premises  involved,  and  after  exhans- 
tlve  arguments  on  the  part  of  respective  coun- 
sel, the  court  found  the  Issues  In  favor  of  de- 
fendant, which,  under  long  established  and 
well  settled  and  defined  rules  of  this  court, 
should  not  be  disturbed  upon  review. 

Upon  a  full  and  critical  examination  of  the 
testimony  we  are  prepared  not  only  to  say 
that  the  findings  of  the  court,  reached  as 
they  were  upon  conflicting  and  contradictory 
testimony,  should  not  be  disturbed,  but  are 
constrained  to  further  declare  that  the  great 
weight  of  the  evidence,  upon  every  disputed 
question  of  fact,  preponderates  strongly  in 
favor  of  the  defendant  and  fairly  establlsbes 
that  the  Cross  vein  is  of  great  width;  that  It 
apexes  in  the  Cross  claim  at  the  point  where 
the  latter  Is  intersected  by  the  Alpine  Horn 
claim ;  that  this  vein,  departing  from  its  side 
lines,  dips  into  the  Alpine  Horn  territory, 
widening  in  Its  downward  course  as  it  ex- 
tends into  that  claim;  that  at  all  points 
where  the  workings  of  the  defendant  are  ex- 
tended within  and  into  the  Alpine  Horn 
ground  they  are  In  and  upon  the  Cross  vein 
and  between  the  parallel  end  lines  of  that 
claim  extended  vertically  downward;  that 
the  Cross  vein  Is  continuous  from  Its  apex 
to  its  lowest  workings;  and  that  the  series 
of  veins  apeslng  on  the  Alpine  Horn  claim  in- 
tersects the  defendant's  Cross  vein  at  the  60, 
130  and  180-foot  levels,  and  that  by  reason  of 
the  seniority  of  the  defendant's  Cross  claim 
patent,  tbe  defendant  was  and  Is  entitled  to 
the  ore  found  at  these  points.  From  all  of 
which  it  follows  that  the  defendant  was  not, 
as  matter  of  fact,  a  trespasser,  as  alleged,  but 
was  well  within  its  legal  rights  when  mining 
and  extracting  the  ore  about  which  complaint 
is  mad& 

It  seems  dear,  therefore,  that  the  action  of 
the  court  below,  In  denying  the  plaintiff  a 
permanent  injunction  and  dismissing  bis  cotn- 
plaint,  was  fully  Justified  under  tbe  law,  aa 
applied  to  l£s  findings  of  fact  and  that  the 
same  c£  light  ought  to  be  affirmed. 

Judgment  affirmed. 

GABBERT,  G.      and  WHITE,  J.,  concur. 


COOK  RX.  SIGNAL  CO.  et  al.  v.  BUCK. 

(No.  7936.) 
(Supreme  Court  of  Colorado.    May  8,  1915, 
Rehearing  Denied  June  7,  1915.) 

1.  PUAOINQ  <S»346~JU00inNt  OH  PXA&D- 
INOS— MaH  DAUUB. 

Where,  la  maudamas  against  a  corporation 
and  others  to  compel  the  transfer  on  toe  books 
of  the  corporation  and  the  issuance  to  plaintiff 
ol  its  stock,  bought  by  her  from  her  husband 
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and  aBri^ed  to  lier  hj  him,  the  answer  pat  in 
issae  the  averments  of  the  petition  other  than 
those  relating  to  demand  and  refusal,  and  de- 
nied that  plaintiff  had  bought  the  stock  for  a 
Taloflble  consideratinn.  that  it  had  been  assigned 
to  her,  that  she  owned  it,  that  she  had  complied 
with  the  requirempnts  of  the  by-laws  of  the 
corporation  as  to  the  transfer  of  stock,  or  that 
she  had  been  dama(>ed  by  reason  of  the  refusal 
to  comply  with  a  demand  for  the  transfer.  It 
was  error  to  sustain  a  general  demurrer  to  th« 
answer,  and  without  proof  enter  judgment  for 

filaintifl  on  motion  for  judgment  on  tli»  plead- 
ags. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  fS  1055-1059;  Dec.  Dig.  «=»345.] 

2.  Mandamus  ^»104— T&Airsm  or  Stock— 
Anbweb— Defense. 

In  mandamus  to  compel  the  transfer  on 
the  corporation's  books  of  its  stock,  bought  by 
a  plaintiff  from  her  husband,  allegations  of  the 
answer  that  plaintiff's  husband  had  aneed  with 
the  corporation's  fiscal  agent  that  ne  would 
not  transfer  his  shares  while  the  agent's  con- 
tract for  the  selling  of  treasury  stock  was  in 
force,  that  plaintiff  knew  of  such  agreement 
when  the  stock  was  assigned  to  her,  that  ahe 
paid  no  consideration  for  the  atock,  and  that 
the  pretended  assignment  and  sale  to  her  was 
colorable  merely  aitd  not  in  good  faith,  stated 
a  good  defense. 

[Ed.  Mote. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  SS  344-860;  Dec.  Dig.  «=3l64.] 

3.  COBPOEATXOHS  «S»118  — SAUE  OF  STOCK.— 
CONTBACT  RKSTBICTION— VAXJDXTT. 

A  contract  temporarily  excluding  stock 
from  the  market  during  the  existence  of  a  con- 
tract for  the  selling  of  treasury  stock,  was  bind- 
ing on  stockholders,  where  the  corporation,  its 
officers,  and  all  individual  stockholders,  and  the 
selling  agent  of  its  treasury  stock,  which  pei^ 
sons  were  the  only  ones  interested  in  the  cor- 
poration's affairs,  were  parties  to  it,  and  it  was 
not  only  supported  by  a  consideration,  but  cal- 
culated to  promote  the  interests  of  the  company 
generally  and  benefit  stockholders. 

lEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  468;  Dec.  Dig.  «=»113.] 

Error  to  District  Court,  City  and  Cotmty 
of  Denver;  Greeley  W.  Whitford,  Judge. 

Mandamus  by  Bupbemla  N.  BndE  against 
the  Cook  Railway  Signal  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  defendant 
brings  error.   Reversed  and  remanded. 

Barnett  &  Oampbell,  of  Denver,  for  plain- 
tiff In  error.  A.  D.  Qualntance,  at  D^rer, 
for  defendant  in  error. 

BAILEY,  3.  £1]  The  action  was  In  manda- 
mus b7  Eupbemia  N.  Buck,  defendant  in  er- 
ror, against  the  Cook  Railway  Signal  Com- 
pany and  others,  plaintiffs  in  error,  to  com- 
pel the  transfer  on  the  boobs  of  the  ccnn- 
pany  and  the  issuance  to  her,  of  certain  of 
its  capital  stock,  vhlch  she  dialmed  to  have 
bought  of  her  hiuband  and  which  he  had  aa- 
slgned  to  her.  An  altematlye  writ  issued 
which  was  made  peremptory,  and  the  com- 
pany brings  the  case  Itere  fbr  review. 

By  answer  the  defendant  put  In  issue  prac- 
tically every  avennait  of  the  peUtlmi  and 
wrtt,  the  avermentB  relating  to  a  demand  for 
the  issuance  of  the  stock  and  reAisal  to  com- 
ply therewith  alone  being  unchallenged.  The 
matters  so  put  In  issue  are  that  plaintiff  for 


a  valuable  oonsideratfon  bought  the  stock  of 
her  husband.  Its  aadgnment  to  her,  her  own- 
ership of  the  stock,  that  she  compiled  with 
all  or  any  of  the  reqnlrements  of  the  by-laws 
of  the  company  with  reference  to  transfer  of 
stock,  and  that  she  has  been  damaged  by  rea- 
son of  the  refusal  to  comply  with  her  de- 
mand for  transfer. 

It  seems  clear  that  If  plaintiff  was  not  the 
owner  of  the  stock,  or  if  the  certificates  had 
not  been  assigned  to  her,  or  if  she  had  failed 
to  comply  with  the  by-laws  relating  to  trans- 
fer, then  the  officers  of  the  company  ought 
not  to  have  complied  with  her  demand,  and 
no  judgment  of  the  court  could  have  been 
rightfully  rendered  compelling  them  to  do  so. 
Notwithstanding  the  issues  thus  tendered, 
the  court  sustained  a  general  demurrer  of 
plaintiff  to  the  answer,  which  induded  a 
separate  and  special  defense  and  on  motlm 
for  judgment  on  ttie  pleadings,  without  proof, 
made  the  altematiTe  writ  peremptory  and 
entered  judgment  for  a  tranaCn  of  tlie  ato^ 
with  an  assessment  of  damagea  In  the  sum 
of  $75.  The  matters  put  In  iasae  were  mate- 
rial, wlUiout  proof  of  which  plaintiff  could 
not  prevail,  and  a  judgment  on  the  i^eadlnga 
was  unwarranted.  That  the  entry  of  audi  a 
judgment,  under  such  drcnmatances,  is  nnan- 
thorlsed  Is  established  the  dedidtms  vt 
this  court  in  Parr  t.  Sexson,  06  Oolo.  491, 
138  Paa  768,  and  Board  of  Directors  of  Yel- 
low Jacket  Irr.  Dlst.  t.  Wesaels,  144  Paa 
869. 

[2]  in  addttton  to  the  general  dmlal  Uw 
defendants,  as  a  separate  and  Independ^ 
defuiae,  set  np  an  agreement  between  the 
deftodant  company  and  Parker,  Its  fiscal 
agent,  ft>r  the  sale  by  him  of  treasury  stock  of 
the  ecnnpany  (m  commisstfm,  alleging  Qiat,  to 
protect  the  treasury  stock,  maintain  Its  seAllng 
price,  prevent  Niles  by  indivldnal  owners  and 
thus  enable  the  defendant  company  qwedUy 
to  acquire  a  fund  for  establishing  and 
taining  Its  corporate  business,  the  company 
and  its  individual  stockholders,  intdndlng  tha 
husband  of  plaintiff,  spedtlcally  agreed  ba- 
tween  themselves  and  with  Pariur  not  t» 
sell,  traffic  in  or  transfer  any  of  CSBlr  aharei, 
which  covered  the  stock  in  controversy,  while 
the  contract  with  the  latttf  for  tlw  sale  of 
treasury  stock  was  In  foroe;  that  plaintiff  ^ 
bad  full  knowledge  of  the  axlatence  of  ttala ' 
agreunent  at  the  time  of  the  allied  assign- 
ment  of  the  stock  to  her,  and  therefore  took 
it  subject  thereto;  that  she  paid  no  eauO&enr 
tion  tor  the  stock,  and  that  the  alleged  and 
pretended  assignment  and  sale  to  her  was 
oolorable  merely  and  not  In  good  fiilth.  Vt» 
court  sustained  a  general  demurrer  to  the 
answer,  holding  In  effect  that  the  matters 
and  things  alleged  and  set  up  In  the  fiirther 
answer  constituted  no  defense.  Oiia  was 
plainly  error.  The  auctions  of  this  de- 
fense, when  uncootradicted,  conaldered  in 
connection  with  the  legitiniate  deductiona  ta 
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be  drawn  tbaeflrom,  wamnta  the  omda* 
glon,  if  plaintUt  Ead  In  fact  secand  the  stock, 
tbat  tt  was  lield  not  for  beraeU  or  In  her  own 
rl^t,  but  for  and  In  the  Interest  of  her  bna- 
band,  to  liable  him. to  avoid  tlila  agreement; 
In  short,  that  her  holding  was  nominal  only. 

[I]  The  parties  to  the  agreement  were  the 
corpMratton  Itseli;  Including  Its  <rfBoet8,  all 
of  Us  IndlTldnal  stockholdezs  and  the  sell- 
ing agent  of  the  tieaanry  stock,  the  only  per- 
sons who  conld  have  any  interest  In  the  af< 
fairs  of  the  company,  it  rested  upon  a  good 
cmslderatUiOi  and  we  see  no  legal  objection 
to  It.  The  voting  power  was  not  withdrawn 
frmn  the  stotik,  and  its  ezdnslon  frmn  the 
na^t  was  but  temporary.  It  was  an  agree- 
ment calcnlated  to  advanee  and  pr«Mnote 
the  interests  of  the  eompany  gmenlly,  in 
whldk  result  indlTldaal  shareholders  would 
be  the  chief  beneficiaries,  and  for  this  reason 
alone.  If  for  no  other,  should  be  approved 
and  nphcM.  It  foUowi,  therefore,  frmn  the 
reoord  as  It  now  stands,  that  plalnttirs  rights 
in  the  stock,  if  any,  are  subject  to  a  valid 
and  enforceable  agreement  which  swamided 
for  a  time  the  right  of  alienation  and  trans- 
fer nsoallj  enloyed  by  a  stockholder.  She 
practically  stands  In  the  place  of  lier  aBslgn- 
OT,  a  pai^  to  the  agreement.  Notwithstand- 
ing this  she  demands  a  tcautfer  of  the  sto<^ 
on  ttie  books  of  the  compaiv,  freeing  it  from 
the  restiicttons  the  agreement  It  seems 
clear  that  in  sntih  drcumstanoes  she  was  not 
entitled  tb  the  rellet  prayed  and  given. 
While  no  case  has  been  found  precisely  In 
pttet.  In  piincU>le  our  conduslon  appears  to 
be  supported  by  the  f<dlowlng  authorities. 
WlUiama  v.  Montgomery,  148  N.  T.  619,  43 
N.  a.  57;  Senn  v.  Mercantile  €!o.,  116  Ma 
App.  68K,  82  B.  W.  607;  Trust  &  Savings  Co. 
T.  Home  Lumber  Oa,  118  Mo.  447,  24  S.  W. 
129;  4  Tfaompebn  <w  Corporations  (2d  Ed.) 
i  4136;  3  dark  ft  Marshall  on  Private  Coc^ 
poratlmis.  page  1722,  {  668  (<^. 

The  Judgment  is  revwsed  and  cause  re- 
manded for  further  proceedings  In  conformi- 
ty with  this  oplnlMi. 

Judgment  reversed  and  cause  remanded. 

OABBBBT,  O.  J.,  and  WHITB,  J.,  eoneur. 


NOBTH  STERLING  IRR.  DIST.  v.  DIOK- 
MAN.    (No.  8H1.) 

(Sapreme  Court  of  Colorado.    April  6,  1916. 
Rehearing  Deoled  June  7,  1915.) 

1.  Waters  ahd  Watkb  Coubsbs  ^»62— Oni- 
TiNG  Off  Wateb— MsAfiUBE  or  DAUAasft— 
G ROWING  Cbops. 

Id  ao  action  (or  loss  of  growing  crops  cano- 
ed by  defendant's  cntting  off  plaintiff's  water 
supply,  tlie  measure  of  damages  is  the  reason- 
able value  of  the  crops  when  the  damage  oc- 
curred, not  the  rental  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Goursas.  Gent.  Dig.  t  62 ;  Dee.  Dig:  «s> 
02.] 


2.  TSIAI.  «=3>207— RXCBPTIOW  or  BVIDBHOXr- 
liUUTINQ  TO  PUBPOSX. 

Id  an  action  for  loss  of  growing  crops, 
where  the  conrt  admitted  evidence  as  to  the 
probable  maturity  of  tbe  crops,  the  cost  of  har- 
vesting, the  climatic  condition  of  the  season,  and 
the  condition  and  yield  of  the  adjacent  lands  for 
the  same  season,  ruling  that  it  was  competent 
only  to  determine  the  reasonable  ralue  of  tbe 
crops  when  they  were  destroyed,  but  not  to  show 
what  kind  of  crops  would  have  matured,  and 
charged  that  all  such  evidence  could  be  consid- 
ered only  for  the  purpose  for  which  it  was  ad- 
mitted, the  ruling  and  instrtictioD  were  saffi- 
cient  to  limit  the  evidence  to  ita  proper  purpose. 

[Ed.  Note.— For  oOier  cases,  sea  Tii^  Cut. 
Dig.  li  498.  489,  601;  DMTDig.  «a»207.] 

3.  Watebb  ano  Watbb  Goubsks  4^9262— la- 
ABiuTr  or  DiTOH  OwnKB— flBBPAQn— Nao- 

UOENCI. 

An  owner  of  land  lying  below  an  irrigation 

ditch  cannot  recover  for  damage  to  his  land 
caused  by  seepage,  without  showing  that  the 
ditch  was  negligently  constructed,  since  Rev. 
St.  1908,  ii  998,  3233,  which  require  the  owner 
of  a  ditch  to  keep  it  in  good  conditl<m  and  care- 
fully maintain  its  embajakment  so  that  waters 
therefrom  shall  not  damage  premises  of  others, 
do  not  make  tbe  owner  atisolutely  liable. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Oonrses,  Ceat  Dig.  1 828;  Dec  IMg.  4s> 
262.1 

4.  ShnHsirt  Doxain  «=>90— CoNsnrtmoMAZ. 
Psovisxons. 

Const  art  2,  |  16.  prorlding  that  private 

Broperty  shall  not  be  taken  or  damaged  for  i>ub- 
c  or  private  use  without  just  compensation, 
is  limited  to  eminent  domain  proceedings,  and 
does  not  make  the  owner  of  a  ditch  absolotaly 
.  liaMe  for  damages  resultins  from  its  construe 
tion  to  land,  no  part  of  which  was  taken. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  {  233;  Dec  Dig.  ^00.] 

5.  Watbbs  AMD  WAns  Oouwas  <taifl68  — 

Lkakaok  ibou  Ditoh— Dakaoks. 

The  measure  of  damages  to  land  caused  by 
seepage  is  the  difference  between  the  value  of 
the  land  before  and  after  the  Injury,  not  the 
reaaonaUe  cost  of  drainiiig  the  land,  though  evi- 
dence of  audi  coat  is  admiasible  as  an  aid  in  de- 
termining the  value  of  the  land  after  the  seep- 
age. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  J  824;  Dec  Dig. 
«s»26S.] 

6.  Trial  ^169— Taking  Case  nou  Jtrar— 

DiBBCTED  VXBDICr  —  WANT  Or  NlCTSSABT 

Pabties. 

In  an  action  for  damages  to  land  resulting 
from  seepage,  defendsiit  is  not  entitled  to  a  di- 
rected verdict  because  the  land  was  mortgaged 
and  the  mortgagee  not  made  a  party,  the  reme- 
dy being  to  ask  to  have  the  mortgagee  joined  as 
a  party. 

[Ed.  Note^For  other  cases,  see  Trial.  C^t 
Dig.  H  841,  881-387,  389;  Dec.  Dig.  «s>169.1 

Scott  and  Teller,  JJ.,  disaentliw. 

En  Banc  Error  to  District  Court,  Mwrgan 
County;  H,  P.  Burke,  Judge. 

Action  by  William  F.  Dickinan  against  the 
North  Sterling  Irrigation  District  Judgment 
for  the  plalntlfT,  and  defendant  brings  error. 
On  rehearing  affirmed  In  part,  and  reversed 
and  remanded  In  part 


«z=3For  otber  cases  sse  ssms  tople  and  KBT-NUHBBR  la  all  Ksy-NumMred  Digests  and  Indma 

149P.-7 


Digitized  by  Google 


98 


149  PACiriO  REPORTEIB 


(Oola 


Munson  &  MQbson,  of  Sterling,  for  plain- 
tiff In  error.  Allen  &  Webster  and  Smltb, 
Brock  &  Ferguson,  all  of  Denver,  for  de- 
fendant In  error.  Goudr.  Twltdiell  A  Bnrk- 
hardt,  of  Denver,  amid  cnrlse. 

GABBERT,  G.  J.  Defendant  In  error. 
Itlalntiff  below,  brought  an  action  against 
plaintiff  In  error  as  defendant,  to  recover 
damages.  The  complaint  contained  two  caus- 
es of  action.  Tbe  first  was  for  loss  of  crops 
for  the  years  1910  and  1911,  and  the  second 
for  injury  to  his  land  as  the  result  of  seepage 
from  a  ditch  constructed  and  operated  by 
defendant.  The  jnry  returned  a  verdict  in 
favor  of  plaintiff,  assessing  his  damages  on 
the  first  cause  of  action  at  $404.50,  and  on 
the  second,  in  the  sum  of  f 6,000. 

By  the  first  count  It  was  alleged.  In  sub- 
stance, that  the  plaintiff  was  tbe  owner  of  an 
80-acre  tract ;  that  defendant  so  constructed 
its  ditch,  on  adjacent  lands  above  and  high- 
er than  plaintUTs  land,  as  to  obliterate  and 
destroy  tbe  laterals  by  which  his  land  was 
supplied  with  water  for  tbe  purpose  of  irri- 
gation, by  reason  of  which  plaintiff  failed  to 
receive  miffldent  water  for  the  Irrigation  of 
his  land  durli^  the  years  1910  and  1911, 
whereby  the  crops  thereon  for  these  years 
were  destroyed  to  his  damage  in  the  sum  of 
¥1,600. 

[1]  The  court  instructed  the  Jury  that  if 
they  found  from  tbe  evidence  that  any  dam- 
age was  occasioned  to  tbe  growing  crops  for 
which  defendant  was  liable  under  the  first 
cause  of  action,  the  measure  of  such  damage 
would  be  the  reasonable  value  of  the  crops 
at  the  time  the  damage  occurred,  and  in  the 
condition  they  then  were.  Counsel  for  de- 
fendant Insist  this  Instruction  was  errone- 
ous, because  the  measure  of  damages  was 
the  rental  value  of  the  land.  It  appears 
that  plaintiff  was  In  [>ossesslon  of  the  land, 
and  planted  crops  thereon,  which  did  not  ful- 
ly mature  for  lack  of  water.  Had  he  been 
deprived  of  the  entire  use  of  tbe  land,  tbe 
rental  value  might  have  been  tiie  proper 
measure  of  damages,  but  such  Is  not  the 
fact  In  this  case.  Northern  Colorado  Irriga- 
tion Co.  V.  Ridiards,  22  Colo.  45(^  46  Pac. 
423. 

[2]  By  the  same  Instmctlcni  tbe  court  fur- 
ther advised  the  Jury,  in  substance,  that  all 
evidence  as  to  the  probable  maturing  of  the 
crops,  the  cost  of  harvesting,  and  the  proba- 
ble yield  thereof,  the  climatic  condition  of 
tbe  seasons,  and  the  condition  and  yield  of 
crops  on  adjacent  lands  for  the  same  years, 
should  only  be  considered  In  so  far  as  they 
assisted  In  determining  the  value  of  the 
crops  as  above  mentioned.  Evidence  of  the 
character  mentioned  by  the  above  instruc- 
tion was  Introduced  over  the  objection  of 
defendant,  and  It  is  ur^ed  that  the  jury,  in 
assessing  damage  to  the  crops,  instead  of 
limiting  It  to  the  value  of  such  crops  when 
destroyed,  were  permitted  to  go  Into  the 
realm  of  conjecture  by  determining  what 


their  value  would  have  been  bad  the  sop- 
ply  of  water  necessary  to  mature  them  not 
been  intercepted  by  the  defendant  In  the 
circumstances  of  this  case  we  think  the  ob- 
jection Is  not  tenable.  In  the  course  of  the 
trial,  when  evidence  of  the  above  character 
was  being  Introduced,  the  court  ruled  that 
it  was  competent  for  the  purpose  of  estat)- 
lishing  what  the  crops  were  worth  at  the 
time  they  were  destroyed,  but  not  to  show 
what  kind  of  crops  would  have  matured. 
From  this  ruling,  in  connection  with  the  In- 
struction as  a  whole,  we  think  the  jury  un- 
derstood that  in  assessing  damagee,  the  value 
of  the  crops  at  the  time  they  were  destroyed 
was  the  criterion  by  which  to  ascertain  the 
damages  In  this  respect  In  brief,  .the  two 
propositions  uiged  by  counsel  for  defendant 
on  the  subject  of  damage  to  the  crops  are: 
First  that  the  rental  value  of  the  land  waa 
the  proper  measure;  and,  second,  wbat  the 
crops  would  have  been  worth  If  the  supply 
of  water  had  not  been  cnt  off  was  not  On 
these  questions  we  hold  tJiat  the  rental  value 
of  the  land  was  not  the  proper  measure  of 
damages,  and  that  by  the  ruling  and  Instruc- 
tion the  jury  undei^tood  the  value  of  the 
crops  at  the  time  they  were  destroyed  con- 
stituted the  damages  to  be  assessed.  Fur- 
ther than  this  we  do  not  express  any  optii' 
ion. 

tSU  In  the  second  cause  of  action  it  was 
not  alleged  that  negligence  of  the  defendant 
in  constructing,  maintaining,  or  operating  Its 
ditch  caused  seepage  to  the  land  of  plaintiff. 
A  general  demurrer  was  Interposed  by  de- 
fendant and  overruled,  and  the  court  in- 
structed tbe  jury  that  It  was  not  necessary 
for  plaintiff  to  allege  or  prove  negligence  on 
the  part  of  defendant,  either  In  the  construc- 
tion or  operation  of  Its  ditch.  The  defend- 
ant had  the  right  to  construct  the  ditch  on 
the  land  occupied  for  that  purpose.  By  stat- 
ute it  is  provided  that  the  owner  of  a  ditch 
for  Irrigation  purposes  shall  keep  it  in  good 
condition,  and  carefully  maintain  its  em- 
bankments,  so  that  water  therefrom  shall 
not  damage  the  premises  of  others.  Sections 
993  and  3233,  R.  S.  1908.  These  statutory 
provisions  do  not  make  the  owner  of  a  ditch 
absolutely  liable  for  damages,  but  liable  only 
for  negligence.  In  other  words,  the  owner 
of  a  ditch  Is  not  liable  f6r  damages  as  tbe 
i«8ult  of  water  seeping  Oierefrom,  unless  it 
ai^ears  that  such  seepage  was  caused  by  the 
negligent  construction  or  operation  of  the 
ditch.  City  of  Boulder  v.  Fowler,  11  Colo. 
396,  18  Pac.  337;  Grand  Valley  Irr.  Co.  v. 
Pitzer,  14  Colo.  App.  123,  59  Pac.  420;  Mld- 
delkamp  y.  Bessemer  Irr.  Co.,  40  Colo.  102. 
103  Paa  280,  23  L.  B.  A.  (N.  S.)  795  ;  Greeley 
Irr.  Co.  V.  House,  14  Colo.  540,  24  Pac.  329 ; 
Garnet  Co.  v.  Sampson,  48  Colo.  285, 110  Pac. 
79,  1136;  Platte  &  Denver  D.  Co.  v.  Ander- 
son, 8  Colo.  131,  6  Pac.  615 ;  Denver  City  L 
&  W.  Co.  V.  MIddaugh,  12  Colo.  434,  21  Pac. 
565,  13  Am.  St  Hep.  234.  The  same  rule  has 
been  announced  In  other  JnriBdlctlons.  Tlea^ 
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lug  V.  Lockwood,  86  Mont  884,  fiS  Fu:  882, 
14  Ii.  B.  A.  (N.  &)  628,  122  Am.  St.  876, 
13  Ann.  Oa&  268;  Howell  v.  Big  Horn  Baaln 
C.  Co.,  14  Wjo.  14,  81  Pu.  78B,  1  £<.  B.  A. 
<N.  S.)  606.  Q3m  conatractlon  and  operatloD 
of  the  dlbOk  tqr  defendant  was  a  lawful  an- 
terprtae,  expressly  antborized  by  tlie  statu  tee 
of  tbis  Btate.  It  bad  tbe  right  to  construct  it 
upon  tin  land  tt  occaptod,  and  as  Ita  llabtllty 
for  seepage  therefrom  is  fixed  by  statutory 
proTlslonB,  which  from  the  authorities  cited 
do  not  make  It  responsible  for  damages  as 
the  remit  of  such  seepage,  except  for  negli- 
gent construction  or  operation  of  the  ditch, 
the  demurrer  to  the  second  cause  of  action 
dMHild  have  been  snstalned,  and  it  was  error 
to  instruct  the  Jury  that  it  whs  not  necessary 
to  prove  negligence  on  the  part  of  defendant 

[4]  Counsel  for  pi»<nt<*y  insist  Uiat  by  vir- 
tne  of  section  IS,  art  2,  <tf  the  Oonstitntton, 
which  provides  "that  iwlvate  looperty  shall 
not  be  taken  or  damaged  for  pnMle  or  private 
use  without  just  compensatton,"  be  Is  entitled 
to  recover  without  alleging  or  proving  neg- 
ligence in  the  construction  or  maintenance  of 
the  ditch,  niat  provlBlon  refers,  and  is  lim- 
ited to,  proceedings  In  eminent  domain,  or  to 
cases  vrhere  Injury  results  by  reason  of  tlie 
taking  of  property  in  which  the  abutting  own- 
er has  an  Interest  Its  purpose  was  to  re- 
quire cMapmsatlxm  to  be  paid  tlie  owner  ctf 
land  taken  in  vaxib  cases,  not  <mly  tor  the 
land  actually  taken,  but  for  damages  to  the 
reridue;  City  at  Dttaver  v.  Bayer,  7  Oola 
118, 2  Paa  6.  In  enlnent  domain  proceedings 
all  damages,  present  and  pnwgpectiT^  that 
are  the  natural  Incident  of  the  Improvement 
for  whldi  Gte  land  is  taken  are  to  be  as- 
sessed, which  in  case  of  lands  taken  for  tha 
owstructtw  of  a  ditcb  indodes  damages  to 
the  residue  Uke^  to  occur  by  seepage  fnnn 
sndi  ditch.  Denver  City  I.  &  B.  Go.  v.  Mld- 
danght  supra ;  Ferment  B.  ft  I.  Co.  v.  Cooper, 
91  Colo.  402, 180  Fac  1004.  The  action  at  bar 
Is  not  one  in  eminent  domain;  eouKquently 
ttM  rale  announced  for  damages  for  aeq»8e 
in  sndi  a  proceeding  does  not  apply.  Should 
the  constitutional  provision  under  ctmsldera- 
tlon  be  given  a  literal  and  wholly  unqualified 
cmtstrnctlmi,  tt  woold  result  in  reqidxing  one 
to  so  use  hla  property  as  not  to  inflict  any 
injury  or  Inconvenimoe  on  another,  and  that 
if  be  did  not  he  must  respond  In  damages  to 
that  other.  Denver  drde  ft  B.  Col  t.  Mestor, 
10  Cola  403,  16  Pac  714. 

li]  It  is  next  urged  that  tlie  court  erred 
In  Instructing  the  Jury  on  the  measnze  of 
damages  for  seepage  It  b^ng  contended  that 
the  true  measure  Is  the  cost  of  restoring  the 
land  to  Its  natural  condlUon  by  ft  proper  sys- 
tem of  drainage,  If  It  can  be  so  restored, 
lliis  Is  contrary  to  the  dedslcm  of  this  court 
In  Mustang  Reservoir,  0.  ft  Co.  v.  Hiss- 
man,  48  Colo.  308, 112  Pac.  800,  In  whldi  tt 
was  hdd  that  the  measure  ot  damage  for  In- 
Jury  to  land,  on  account  of  being  covered  with 
dttnls.  Is  the  difference  brtween  the  value  of 
the  land  ittfm^MHaf^iy  before  and  Immediately 


after  tt  was  so  Injured,  hot  that  the  reason- 
able cost  of  restoring  It  to  its  original  ccmdi- 
tlon  was  pnver  to  ecmslder  In  ascertaining 
its  value  after  the  Injury  oecumd. 

It  la  also  claimed  that  the  damages  awarded 
by  the  Jury,  under  the  second  cause  of  ac- 
tion, are  exoesstve  As  the  Ju^mrat  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial,  it  is  tmnecessary  to  consider  this 
question. 

In  our  <^iinlon  the  <ilaim  that  plaintlfl  did 
not  prove  a  title  whldi  entitled  him  to  re- 
cover damages  for  permanent  Injury  to  the 
land  Is  without  merit 

(•]  Durlog  the  trial  tt  developed  that  the 
land  was  mortgaged.  Defendant  moved  for  a 
directed  verdict,  based  uptm  the  gromid  that 
the  mortgagee  had  an  interest  in  the  premls- 
es.  This  motion  was  overruled.  The  de- 
fendant \3/y  answer  should  have  set  up  the 
existence  of  the  mortgage,  and  asked  to  have 
the  mortgagee  made  a  party  btfore  tt  Is  In 
a  position  to  raise  the  question  that  he  was  a 
necessary  party.  Without  deciding  the  ques- 
tion, because  not  raised,  the  court  might 
have  made  an  order  touiAlng  the  disposition 
ot  the  sum  recovered,  which  would  have  af- 
forded the  defendant  adequate  protection  had 
It  80  requested.  Blvis  v.  Delaware  ft  A,  Td. 
ft  leL  Ca,  68  N.  J.  Law,  243,  48  AtL  90% 
76  Am.  St  Bep.  217. 

The  original  apbaSaa  is  withdrawn,  the 
Judgmtfit  thereon  vacated,  and  the  Judgment 
of  the  district  court  on  the  first  cause  of  ac- 
tion Is  affirmed,  and  as  to  the  second,  re- 
versed, and  the  cause  remained  for  further 
proceedings  under  the  second  cause  ot  actkm, 
in  harmony  with  the  views  ecpreased  in  this 
i^inion.  naintifl  should  be  permitted  to 
amend  his  second  cause  of  action  U  so  ad- 
vised. 

Judgment  reversed  in  part  and  affirmed  in 
part 

SCOTT,  J.  (dissenting).  Section  IS,  art.  2, 
of  the  Constitution  provides  "that  private 
property  shall  not  be  taken  or  damaged  for 
public  or  private  use  without  Just  c<»npensa- 
tion."  Tlie  statement  in  the  majority  opinion 
that: 

"This  provision  refers,  and  is  limited  to  pro- 
ceedings to  eminoit  donwin*  or  to  cases  woere 
injury  results  by  reason  o(  the  taking  of  proper- 
ty  in  which  die  abutting  owner  baa  an  interest** 

— I  regard  as  the  vital  and  fundamental  er- 
ror in  the  opinion.  This  announcement  plain- 
ly places  an  arbitrary  limitation  upon  one  ot 
the  provlalona  <»C  the  BUI  of  Bights.  It  finds 
no  sQMKnt  in  sound  reason  «r  Justice.  It  Is 
true  that  the  qnestim  has  arisen  in  the  sug- 
gested class  of  cases  goierally,  but  the  pro- 
vision of  file  Omistitatlon  is  general  In  its 
terms,  and  if  the  charter  of  our  Utrartles  Is 
to  be  preserved,  it  must  be  h^d  to  be  uni- 
versal in  Its  asvUcatifm.  In  this  case  the 
natural  result  of  the  construction  of  the 
ditch,  iwon  adjacent  and  bl(her  lands,  and 
the  flow  of  water  through  tt,  was  to  so  dam- 
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age  Uie  plalntUTs  lands  as  to  result  in  tbelr 
complete  deatructloii,  and  to  likewise  destroy 
the  aae  of  his  diMnlcUe.  It  Is  fundamental 
In  the  law  that  wherever  there  Is  a  right 
there  Is  a  remedy.  This  maxim  la  especially 
applicable  where  there  Is  a  constitutional 
guaranty  ol  that  right  If  the  ditch  company 
bad  constructed  the  ditdi  across  plaintiff's 
lands,  then  the  latter  could  recover  In  full 
for  the  damage  Is  the  view  of  the  majority  of 
the  court  But  because  the  ditch  c<»Qpany 
elected  to  construct  its  ditch  Just  above  his 
lands,  an  action  and  proceeding  in  which 
Idaintur  could  have  no  voice,  then  the  ditch 
company,  and  as  a  natural  and  direct  result 
of  such  location,  may  destroy  the  plaintiff's 
lands  with  impunity.  This  conclusion  Is,  to 
my  mind,  absurd  and  unreasonable,  and  in 
plain  violation  of  the  constituticouil  guaranty. 
It  Is  also  In  violation  of  section  8  of  our  Bill 
of  Rights,  which  provides: 

"That  all  peraons  have  certain  natural,  essen- 
tial and  inahenable  cishta,  among  which  may  be 
reckoned  the  right  ta  entoying  and  defending 
their  lives  and  liberties ;  uiat  ot  acquiring,  poa- 
Mssing  and  protecting  property ;  and  of  seeking 
and  obtaining  their  santy  and  haiwlnen." 

It  is  likewise  bi  violation  of  sectloa  6  of 
the  BiU  of  Rlg^its,  providing  that,  the  "cooits 
of  Jnstloe  shall  be  opeu,  *  *  •  and  a 
speedy  remedy  ^ffwded  for  evor  Injury  to 
perstm,  property  or  character,"  In  that  ttke 
opinion  closes  tbe  doors  of  Justice  to  the 
plaintiff  and  doiles  him  any  remedy  tor  a 
palpable  injury  to  bis  property,  the  onques- 
tioned  result  of  tbe  plalntUTs  acts,  pnrpmely 
done  for  Its  spedfic  beneftt,  and  tor  tbe  pub- 
lic benefit 

It  wUl  not  do  to  Bar  the  plaintiff  is  n- 
lleved  beeanae  the  taking  of  the  lands  of  tbe 
at^olnlng  propri^nr  mis  In  a  lawful  way.  It 
can  make  no  difference  how  one  acquires 
propwty,  or  tiie  oae  of  tt,  whether  by  pnr- 
cbase  or  condemnation;  be  cannot  tbereby 
or  thereafter  lawfully  damage  or  destroy  the 
property  of  his  net^bor,  by  bis  own  willful 
act,  lawfid  or  vnlawtDl  In  Itself  wltiumt 
compensation.  This  protection  Is  the  very 
Esriilt  of  the  law  ot  eminent  domain,  and  to 
say  that  the  citizen  has  no  protection  when 
the  law  of  eminent  domain  cannot  apply  is 
preposterous. 

To  my  mind  the  principle  announced  Is  in 
clear  violation  of  the  fourteenUi  amendment 
of  the  GonstltuUfm  of  tbe  United  States,  and 
of  the  provisions  of  our  state  OonsUtutlon,  in 
that  it  denies  to  the  plaintiff  due  process  of 
law,  and  likewise  tbe  equal  protection  of  tbe 
law.  The  fundamental  principle  ot  our  gov- 
ernment is  the  inalienable  right  of  all  men 
to  life,  liberty,  and  the  pursuit  of  happlnes& 
It  will  not  be  disputed  that  this  Includes  die 
right  to  bold  and  eijoy  property,  without  mo- 
lestation, except  by  due  process  of  law,  fol- 
lowed by  just  oompensatiaL  This  court  may, 
with  equal  propriety,  place  a  limitation  and 
restriction  upon  every  other  dedaration  of 
the  Bill  of  Rights.  It  may  place  restriction 
upon  tbe  right  to  tbe  writ     babeas  corpus ; 


it  may  place  a  limitation  upon  the  guaranty 
of  freedom  from  Imprisonment  for  debt;  it 
may  curtail  the  guaranty  of  liberty  of  qwech; 
for  the  equal  protection  of  the  law  goes  to 
tbe  rights  of  property  as  well  as  to  the  liberty 
of  the  person. 

The  principle  announced  In  tiie  majority 
opinion  Is  repugnant  to  my  every  sense  of 
justice,  and,  in  my  opinion,  la  In  conflict  with 
the  very  letter  and  spirit  of  our  laws,  and, 
as  Mr.  Justice  TELIiEIR  has  so  clearly  point- 
ed out,  there  is  In  this  case  a  plain  remedy 
under  the  common  law,  if  not  by  the  rtatnteo. 

TELLER.  J.  (dissenting).  I  concur  In  tbe 
conclusions  of  the  majori^  (vlni<m  as  to  ibe 
questions  arising  on  the  flzst  cause  of  action, 
but  cannot  agree  that  the  plaintiff  Is  requlr* 
ed  to  allege  and  prove  nc«ligenoe  in  order  to 
recover  for  injuries  to  bis  land  Mepage 
from  defendant's  ditch. 

This  decision  is  so  Important  to  tiie  prc^ 
erty  holders  of  this  state,  other  than  ditch 
owners,  placing  as  it  does.  In  my  oi^nlon,  an 
unjust  bnrdoi  upon  them,  that  I  deem  it 
proper  to  state  the  reasons  fbr  my  dissent 
Those  reasons  are:  First,  that  tbe  statutes 
of  this  state,  properly  Interpreted,  make  ttw 
ditch  owner  responsible  in  such  a  case,  re- 
gardless of  the  question  of  negligence.  Sec- 
ond, that  there  Is  a  right  of  recovery  under 
the  principles  of  tbe  c<Hnmon  law  as  an- 
nounced In  adjudged  cases. 

Section  693,  B.  8. 1906,  requires  dltdk  com- 
panies— 

"to  keep  their  ditch  in  good  condition  so  that 
the  water  shall  not  be  allowed  to  escape  from 
the  same  to  the  injury  of  any  mining  claim, 
road,  ditch,  or  other  property:  and  whenever  it 
1b  necessary  to  convey  any  ditch  over,  across, 
or  above  any  lode  or  mining  claim,  or  to  keep 
the  water  ao  conveyed  therefrom,  the  company 
shall,  if  neeeaaary  to  keep  the  water  of  said 
ditch  out,  or  from  any  claim,  flume  tlie  ditch  so 
far  as  necessary  to  protect  sudi  claim  or  pn9- 
erty  from  the  water  of  said  ditch." 

This  statute  imposes  upon  ditch  compa- 
nies the  duty  of  keeping  tbelr  ditches  in 
"good  condition,"  and  what  is  meant 
"good  condition"  Is  G^iecified  by  tbe  toQov 
Ing  clause:  "So  that  the  water  shall  not  ba 
allowed  to  escape,"  etc^,  to  tbe  injury  of  the 
property  of  others.  If  water  does  escape 
to  the  injury  of  property,  that  fact  Itself  Is 
evidence  that  the  ditch  is  not  In  the  good 
condition  which  the  law  requires.  TbSa  duty 
to  prevent  Injury  to  adjacent  property  is 
emphasized  by  tbe  rest  of  the  section,  wbidi 
requires  t3ie  companies  to  use  flumes  'Where 
necessary  to  protect  property  from  Injury  by 
escaping  water.  Does  not  this  Q>ectflc  re- 
quirement clearly  show  the  general  purpose 
of  the  section}  Section  3288,  Id..  Is  to  tile 
same  effect  It  provides  that  the  owners  of 
ditches  "shall  carefully  maintain  tbe  em- 
bankments thereof,  so  that  the  waters  of 
sucb  dltdi  may  not  flood  or  damage  tbe 
premises  of  others."  Here,  again,  tbe  care 
required  is  defined  by  the  dause  beginning 
"bo  that,"  and  If  water  escapes  and  dam- 
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iges  the  premises  of  otliers,  tlie  embanlE- 
moits  have  not  been  maintained  as  tbe  law 
qwdflee  tbey  shall  be. 

In  King  T.  Mttee  ai7  In-  Oa.  16  Bfont. 
463,  41  Pac  431.  80  Am.  St  Rep.  006,  the 
court  held  Oiat  an  Instruction  that  Che  ditch 
company  should  constrnct  Its  "ditches  In 
meh  a  reamnable  and  prndent  manner  as 
Uiat  no  damage  shall  zesnlt,"  etc,  made  the 
d^lendant  absolutely  an  Insorer  against  all 
damage.  The  Instmctlon  was  no  stronger 
tban  the  language  of  this  section,  usbig  "as 
ttrnff'  Instead  of  "so  that,"  and  if  the  conrt 
was  ri|^  in  its  oondnaUms,  tliis  statute  Im- 
poses an  absolnte  liability  on  the  ditcb  own- 
en 

This  general  poUcy  of  the  law  is  fnrthw 
eridenced  by  other  portions  of  the  statntes. 
Section  8238  is  as  follows: 

'The  owner  of  any  irrlgatiiig  or  mill  ditch 
riiall  carefully  maintain  and  keep  the  embank- 
ments thereof  Id  good  zepair,  and  prevent  the 
water  from  wasting," 

Section  3244  requires  ditch  owners  to  erect 
and  keep  in  good  repair  headgatea  and  em- 
bankments "of  sufficient  height  and  strength 
to  coutrol  the  water  at  all  ordinary  stages." 
Section  3245  makes  ditch  owners  "liable  for 
all  damages  resulting  from  their  neglect  or 
refusal  to  comply  with  the  provisions"  of 
the  section  last  mentioned.  Section  3260 
makes  it  the  duty  of  every  person  receiving 
water  from  any  ditc^  or  reservoir  to  see  that 
he  receives  no  more — 

"br  any  ways  or  means  whatsoever,  then  he  la 
entitled  to,  and  *  *  *  he  shall,  at  all  times, 
tike  *  *  *  precaution  to  prevent  more  wa- 
ter tban  be  is  entitled  to,  coining  from  auch 
ditch,  canal  or  reservoir,  upon  hia  land." 

The  next  section  requires  tbe  consumer, 
on  finding  that  be  la  receiving  more  tban  his 
right— 

"either  tbrougb  hia  headgate,  or  by  means  of 
leaks,  or  by  any  means  whatsoever.  Immediately 
to  take  steps  to  prevent  hli  further  receiving 
more  water  from  soch  ditch,  canal  or  reservoir, 
than  be  is  entitled  to,  and  if  knowingly  he  per- 
mits such  extra  water  to  come  upon  bis  land, 
*  *  *  and  does  not  immediately  notify  the 
owner  or  owners  of  such  ditch,  or  take  stnu  to 
mrait  its  further  flowing  upon  bis  land,  be 
ihall  be  liable  to  any  person,  •  •  •  or  cor- 
poration, who  may  be  injured  by  such  extra  ap- 
propriation of  water,  for  the  actual  damage  sus- 
tained by  the  party  aggrieved." 

The  consumer  is  thus  required  to  take 
Btepa  and  be  active  to  prevent  the  escape 
of  water,  from  whatever  cause,  and  whether 
Its  escape  Is  due  to  negligence  or  not;  but, 
according  to  the  majority  opinion,  the  ditch 
owner  need  do  nothing  to  prevent  the  waste 
of  water  and  the  injury  of  adjoining  prop- 
erty, if  he  has  used  ordinary  care  in  con- 
stmcting  the  ditch.  Such  an  interpretation 
of  the  statute  is  a  travesty  of  Justice,  re- 
quiring ft  person,  in  no  way  responsible  for 
conditions,  to  be  active  in  remedying  tiiem, 
while  he  who  Is  responsible  for  them  is  by 
law  permitted  to  remain  inactive  and  indif- 
ferent to  the  Injuries  resulting  from  the  con- 
sequences of  his  acta  The  law  cannot  in- 
tend such  a  result. 


Again  the  ditch  owzuer  is  reqnUred'to'Ke^p 
the  ditdt  so  08  to  loevent  waste  of  water 
(323^,  and  to  maintain  headgates  and  em- 
bankments so  as  to  control  lha  water  at  all 
ordlnalry  atagea  (9244).  and  is  liable  for  all 
damages  reBulting  from  failure  so  to  do 
(S24S),  yet  according  to  the  majority  opinion 
be  is  not  liable  for  such  damages  tmless  he 
has  been  gnilty  of  negligence.  But  tbe  re- 
quirement of  the  statute  Is  positive  that  be 
shall  ke^  tbe  headgates  and  mbankments 
of  snch  size  and  strength  as  to  control  tbe 
water  at  all  ordinary  stages,  and  be  Is  made 
liable  for  "neglect  or  faUure"  so  to  do.  "Neg^ 
lect"  is  defined  by  Webster  as  "negligently 
to  omit"  to  perform  a  task  or  duty;  and, 
further,  it  is  said  that  "negligence  and  neg- 
lect are  sometimes  used  with  little  distinc- 
tion." If,  then,  the  statute  means  to  pro- 
vide against  negligMiee  mer^,  why  is  tiie 
ditch  owner  made  liable  also  for  a  "refusal" 
to  keep  tbe  ditch  safe?  Neglect  is  failure, 
through  carelessness  or  Inadvertence,  to  per- 
form a  duty ;  "refusal"  Is  the  act  of  con- 
sciously declining  to  comply  with  a  demand 
or  invitation.  The  law  here  demands  that  a 
thing  be  done,  and  whenever  a  party,  whose 
duty  It  is  to  do  that  thing,  falls  to  do  it, 
he  has,  in  law,  refused  to  do  it  Unless  we 
are  to  abandon  the  elementary  rules  of  stat- 
utory construction,  we  must  assume  that  the 
words  "neglect"  and  "refusal"  were  used 
with  a  purpose,  and  the  Intent  thus  express- 
ed must  be  given  effect  in  applying  the  law. 

In  Garnet  Go,  v.  Sampson,  48  Colo.  285, 
110  Pac  79,  1136,  Justice  Campbell,  tn  his 
dissenting  opinion,  points  out  that  the  lia- 
bility Imposed  by  the  sections  of  tbe  law  re- 
garding the  duties  of  ditch  companies  Is 
as  extensive  as  that  to  which  reservoir  own- 
ers are  made  subject.  This  is  clearly  so,  and 
this  court,  having  given  to  section  3204  a 
construction  in  accord  with  the  plain  im- 
port of  its  terms,  should  do  no  less  as  to 
these  sections. 

The  public,  the  owner  of  the  waters  of  the 
natural  streams  of  this  state,  has  an  Interest 
in  preventing  the  waste  of  water,  and  these 
statutes  were  intended,  in  my  Judgment,  to 
do  what  they  in  terms  declare  shall  be  done, 
to  wit,  prevent  waste  of  wator,  as  well  as 
injury  to  property. 

My  second  proposition  is  that  there  Is  a 
common-law  liability  in  these  cases,  regard- 
less of  negligence.  In  Sylvester  v.  Jerome, 
19  Colo.  128,  34  Pac.  760,  this  court  said  that 
the  section  which  makes  reservoir  owners  ab- 
solutely liable  was  simply  an  affirmation  of 
a  common-law  principle,  which  Is,  according 
to  the  opinion  in  Oarnet  Co.  v.  Sampson, 
supra,  announced  In  the  well-known  case  of 
Rylands  v.  Fletcher,  L.  R.  8  H.  Ll  330,  as 
follows: 

"We  think  that  tbe  true  rule  of  law  is  that 
tbe  peraon  who,  for  his  own  purposes,  tninga  <m 
to  bis  own  land  and  collects  and  keeps  there 

anything  likely  to  do  mischief  if  it  escapes  must 
keep  it  at  his  own  peril,  and,  if  he  does  not  do 
so,  is  prima  fade  answerable  for  all  the  dam- 
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agb  ^vbicli  is*  (he  natnral  conseqaence  of  its  es- 
cape. He  can  excuse  himself  oj  showing  that 
the  escape  was  owinf  to  the  pluntifiTs  default, 
or,  perliapa,  that  the  escape  was  the  ctmseQaenee 
of  via  major,  or  the  act  of  God." 

It  may  be  remarked  that  tmder  a  later 
decision,  vis  major,  or  the  act  <tf  God,  Is 
recognized  as  a  defense  within  the  principle 
announced.  Nichols  v.  Maraland.  Ii.  R.  10 
Exch.  255.  That  this  court  was  Justified  in 
considering  the  common-law  principle  in 
force  here,  regardless  of  the  statute,  is 
shown  by  the  case  of  6.,  B.  ft  L.  Ry.  Co. 
r.  Eagles,  S  Colo.  514,  13  Pac.  696^  where  it 
is  said: 

"In  general,  {f  a  voluntary  act,  lawful  in  it- 
self, may  naturally  result  in  the  injury  of  an- 
other, or  the  violation  of  his  legal  rights,  the 
actor  must  at  his  peril,  see  to  it  that  such  in- 
jury or  such  violation  does  not  follow,  or  he 
must  expect  to  respond  in  damages  therefor; 
and  this  is  true  regardless  of  the  motive  or  the 
degree  of  care  with  which  the  act  is  performed" 
(citing  Rylands  v.  Fletcher,  and  other  cases  to 
the  same  effect). 

In  Garnet  Co.  v.  Sampson,  supra,  this 
court,  after  referring  to  Sylvester  v.  Jerome 
as  holding  the  statute  a  mere  affirmation  of 
the  common-law  rule,  makes  the  foregoing 
quotation  from  the  Rylands  Case,  but  an- 
nounces that  its  ruling  then  made  is  based 
wholly  on  the  statute.  Since  the  two  cases 
above  cited  accept  the  rule  laid  down  in  the 
Rylands  Case  as  the  law,  the  majority  (pin- 
ion must  be  understood  to  overrnle  them. 
In  the  Garnet  Case  this  court  further  said 
that  the  underlying  principles  Imposing  ab- 
solute liability  upon  railroads  for  damages 
by  Are  applied  with  equal  force  to  the  statute 
then  under  consideration,  and  quoted  at 
length  from  two  Missouri  cases  and  one 
United  States  Supreme  Court  case,  in  which 
this  underlying  principle  Is  set  forth.  That 
principle  Is  fundamentally  identical  with 
that  announced  in  the  Rylands  Case,  and  the 
cases  which  have  followed  It  In  one  of  the 
Missouri  cases  thus  dted  (Campbell  v.  M.  P. 
Ry.  Co.,  121  Mo.  340,  25  S.  W.  936,  25  L.  R 
A.  176,  42  Am.  St  Rep.  630),  speaking  of  a 
railroad  company  and  a  properly  owner  on 
its  line,  the  court  said : 

"Both  parties  are  faultless,  but  nevertheless 
the  property  of  the  owner  ia  consumed  by  fire 
from  an  engine.  The  property  owner  has  the 
right  to  own  the  property,  and  to  claim  protec- 
tion under  the  law,  equal,  at  least,  to  the  right 
of  the  corporation  to  nse  fire  on  its  engines. 
The  loss  moat  necessarily  fall  upon  one  or  the 
other  of  these  parties.  Which  one  of  them  shall 
suffer  the  loss,  the  one  through  whose  agency 
the  damage  was  caused,  though  in  the  lawful 
use  of  its  own  property,  or  the  one  equally  in- 
nocent of  wrong,  and  who  had  no  agency  In 
causing  the  damage?  Tested  by  the  rule  of  nat- 
ural right  and  equity,  there  could  be  but  one 
answer  to  the  inquiry.  This  answer  ia  formu- 
lated Into  the  maxim  that  'every  one  should  so 
use  bia  own  property  as  not  to  Injure  that  of 
his  neighbor.*^ 

Apply  this  language  to  the  case  at  bar. 
Here  we  find  the  ditch  company  claiming  ex- 
emi»tlon  from  llabtUty,  because  It  la  pursuing 
a  lawful  business  nnder  the  authority  of  the 
state,  and,  in  case  water  escapes  in  spite  of 


due  care  to  prevent  it,  the  pri^perty  owner, 
who  is  also  entitled  to  protection,  and  baa 
done  nothing  In  the  premises,  must  sufCer  the 
loss.  Can  any  one  deny  the  correctness  of 
the  Missouri  court's  conclusion  that  the  one 
who  Is  responsible  for  the  presence  of  the 
dangerous  agency  should  answer  for  the  loss? 
This  court  Is,  thus  again,  committed  to  the 
doctrine  embodied  In  the  Rylands  Case. 

It  is  true  that  In  Bishop  v.  Brovnt,  14  Colo. 
App.  535,  61  Pac.  60,  Justice  BlsaeU  declared 
his  belief  that  the  Rylands  Case  was  not  in 
accord  with  the  general  American  doctrine. 
But  the  case  before  him  was  for  damagra 
from  the  explosion  of  a  boiler,  and  the  ac- 
tion was  based  on  negligence;  clearly  a  case 
where  the  principle  now  under  discussion 
did  not  apply,  even  If  the  action  had  not 
been  predicated  on  negligence.  As  Is  pointed 
out  In  Berger  t.  Minneapolis  Gas  Co.,  60 
Minn.  296,  62  N.  W.  336,  the  doctrine  of  the 
Rylands  Case  is  confined  to  things  brought 
upon  the  premises,  which,  If  permitted,  will 
escape  and  be  likely  to  commit  mischief. 
That  the  American  doctrine  makes  negU- 
gf'nce  the  basis  of  an  action  is  asserted  in 
Thompson's  Com.  on  Neg.  S  696,  but  the 
author  cites  only  one  case  to  support  this 
broad  assertion,  viz..  Defiance  Water  Co.  v. 
Ollnger,  64  Ohio  St  532,  44  N.  B.  238,  82 
L.  R  A.  736.  In  that  case  the  court  quotes 
at  length  from  tiie  Rylands  Case,  and  saya 
of  It: 

"This  doctrine  would  seem  to  be  In  exact  ac- 
cord with  justice  and  sound  reason,  but  in  the 
case  before  us  we  are  sot  required  to  apply  It 
to  its  full  extent,  because  the  defendant  in  er- 
ror. In  her  amended  petition,  expressly  avers 
negligence  in  the  construction  of  the  standpipe. 
*  *  *  Therefore,  whether  or  not  she  could 
recover.  In  the  absence  of  negligence  on  the  part 
of  the  water  company  in  storing  the  water,  does 
not  concern  us  at  this  time." 

Thns  It  Is  clear  that  the  case  does  not 
announce  a  doctrine  different  from  the  Eng- 
lish role,  but,  on  tin  contrary,  approves  it 
as  in  accord  with  Justice  and  reason.  On 
the  other  hand,  there  are  numerous  Ameri- 
can cases  in  which  the  English  rale  haa  been 
followed,  either  by  applying  the  principle  of 
the  Rylands  Case,  or  by  direct  ai^roral  of 
I  it  See  Cooper  r.  Randall,  S3  111.  24;  Kan- 
'  kakee  Water  Co.  t.  Reeves,  45  111.  Ai^.  285 ; 
Boynton  r.  Longley,  19  Mer.  6^  6  Pac.  4S7, 
3  Am.  St  Rep.  781;  T.  ft  P.  Ca  r. 
O'Mabon^,  24  Tex.  CIt.  App.  631,  60  8.  W. 
902;  City  of  EufBuU  T.  Simmons,  86  Ala. 
515,  6  South.  47  ;  Sanderson  r.  Pa.  Ooal  Co., 
86  Pa.  401,  27  Am.  Rep.  711;  N.  P.  Irr.  Co. 
T.  Canal  Co..  16  Utah,  246,  52  Pac.  168,  40 
L.  R.  A.  851,  67  Am.  St  Rep.  607;  McCoz^ 
mlck  T.  K.  C.  St.  J.  ft  a  B.  Ry.  Co..  70  Mo. 
360,  35  Am.  Rep.  431;  Odell  v.  Nyack  Water 
Co.,  91  Hun,  283,  36  N.  T.  Supp.  206;  CahUl 
V.  Eastman,  18  Minn.  321  (Gil.  292)  10  Am. 
Rep.  184 ;  Berger  v.  Minneapolis  Gas  Co.,  00 
Minn.  208,  62  N.  W.  336;  TUlotson  t.  Smith, 
82  N.  H.  90.  64  Am.  Dec.  356;  Plzley  T. 
Clark,  35  N.  T.  620.  91  Am.  Dec.  72 ;  Reed  T. 
State.  108  N.  Y.  407. 15  N.  B.  735;  Wilson  T. 
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New  Bedford.  108  Haas.  261,  11  Am.  Rep. 
352 ;  Jutte  y.  Hughes,  67  N.  T.  267. 

Kren  In  California  where,  as  we  shall  see, 
occurred  the  first  departure  from  sound  prin- 
ciple in  this  matter,  the  rnle  for  which  we 
now  contend  has  been  approved.  In  Paiiier 
T.  lAsaen,  86  Cal.  236^  24  Pac.  969,  21  Am. 
St.  Bep.  30,  In  afflrmlng  a  Judgment  foi  dam- 
ages from  seepage,  no  qoeetion  of  negligence 
being  ralaed,  the  court  said: 

"The  rule  ia  general  that,  where  one  bringB  a 
foreign  tubatance  on  hia  land,  be  must  take 
care  <^  it,  and  not  permit  it  to  injure  hia  neigh- 
bor. The  law  upon  the  subject  is  tersely  ez- 
prened  io  the  maxim,  *8ie  utere,'  etc." 

The  majority  opinion,  to  support  the  hold- 
ing that  negligence  is  necefflary  to  be  alleged 
and  proTed,  cites  a  number  <it  caaes  from  the 
reports  of  this  state,  none  of  which,  in  fact, 
determined  that  questlaa.  Gity  of  Boulder  t. 
Fowler,  11  Cola  896,  18  Pac.  387,  is  an  ac- 
tion, as  the  court  In  that  case  says,  "based 
npon  tlie  negligence  of  the  city  in  the  prem- 
Isea."  The  only  aueatton  consldwed  was  the 
aulHcient^  of  the  eridenoe  to  support  the  ver- 
dict Grand  Valley  t.  Pltzer,  14  Colo.  App. 
123,  69  Pac.  420,  was  founded  upon  negli- 
goice,  as  the  opinion  states  at  page  124  of  14 
Colo.  App.,  at  page  420  of  59  Pac.,  It  being  al- 
leged that  tlie  ditch  was  constructed  without 
Buffldeut  wastewaye.  The  court  fonn^  that 
tbe  damages  were  due  to  an  extraordinary 
stoim,  not  to  have  been  anticipated,  a  de> 
foise  good  under  tlte  ISngllsh  rule,  Mtddel- 
kamp  T.  Bessemer  Irr.  Co.,  46  Cola  102,  103 
Pac.  280,  23  L.  B.  A.  (N.  8.)  79?.  did  not 
present  tiila  oueitton.  73ie  ditch  company  In 
that  caae  set  up  the  statute  of  limitation  as 
A  special  d^ensa  To  this  the  plalntifl  de- 
murred,  the  demurrer  was  overruled,  and  the 
case  came  to  this  court  apon  the  correctness 
of  that  ruling.  Whatever  remarks  were 
made  by  tbe  court  in  regard  to  this  questton 
-were  obit«'.  The  case  was  decided  wholly 
npon  the  question  of  tlie  availability  of  the 
statute  of  limltattonB  as  a  defense.  Greeley 
Irr.  Co.  T.  House.  14  Colo.  548,  24  Pac.  329, 
was,  as  tbe  opinion  states,  founded  on  nej^i- 
gence.  The  answer  set  up  "unavoidable  ac- 
ddent,"  and  this  qneeUon  could  not  ban 
been  considered  in  the  casa  Garnet  C6.  t. 
SampWD,  supra,  as  has  already  been  pointed 
out,  does  not  presoit  this  question  at  aU. 
Platte  ft  Denver  V.  Co.  v.  Anderson,  8  Cola 
m,  6  Pac.  615,  was  an  action  to  have  a  ditch 
In  a  street  abated  as  a  public  nuisance. 
Tbate  was  no  allegation  of  seepage  nor  of 
any  Injury,  exo^  from  the  presence  of  the 
ditch  tn  the  street  The  court  held  fliat  the 
owners  of  sudi  ditdi  are  not  liable  to  dam- 
ages resulting  from  the  mere  exlstoice  of  the 
ditch  In  tbe  street  Denver  City  Irr.  Go. 
Mlddaugh,  12  Colo.  434,  21  Pac.  66S,  13  Am. 
St  284,  was  <me  in  which  the  plalntUt 
averred  that  the  construction  of  the  defend- 
ant's canal  and  reservoir  was  so  ne^lgently 
done  tbat  water  percolated  through  tbe 
banks  and  ran  upon  his  land  to  his  damage. 
The  court  held  tbat  tbe  plaintiff,  having  bad 


damages  assessed  in  ccmdemnation  ivoceed- 
ings  for  land  taken  for  tbe  ditch,  had  re> 
ceived  compensation  for  all  injuries  Ukely  to 
result  from  seepage  and  leakage,  not  result* 
ing  from  negligence  or  unskillful  construction 
of  tbe  ditch;  that  being  a  part  of  his  right 
in  Buch  proceedings ;  seepage  being  natural- 
ly anticipated.  The  last  case  suoests  a  rea- 
son why  the  rule  laid  down  in  the  majority 
opinion  ought  not  to  prevail.  According  to 
that  case,  A,  through  whose  land  a'  ditch 
runs,  may  have  Included  in  hla  damages  the 
results  of  such  leakage  and  seepage  as  may 
naturally  be  anticipated,  without  regard  to 
negligence  In  the  construction  of  the  ditch, 
such  damages  being  properly  a^sseesed  In  the 
condemnation  proceedings.  But  B.,  whose 
land  la  not  touched  by  the  ditdi,  if  it  la  in- 
jured or  destroyed  by  seepage,  has  no  remedy 
unless  he  can  establish  the  fact  of  negllg^ce 
in  the  CQQstmctlon  or  opwatton  of  the  dltdi. 
ThiB  is  certainly  a  dlacfiminatl(ni  without 
any  basia  In  Justice  or  reason. 

Tbe  majority  opinion  cites  also  Howell  v. 
Big  Horn  Basin  Ca.  14  Wyo.  14,  81  Pac.  785, 
1  L.  B.  A  (N.  &.}  606.  This  case  was  also 
founded  on  negligence,  and  the  court  held 
that  the  building  of  a  ditch  in  land  dearly 
likely  to  seep  was  Itself  negligence. 

Fleming  r.  Loekwood,  36  Mont  884  02 
Pac.  962, 14  li.  B.  A.  (N.  8.)  628, 122  Am.  St 
Hep.  S7S,  18  Ann.  Oaa.  2fB,  is  the  only  nse 
cited  which  npports  the  contoitlon,  and,  as 
we  shall  see.  It  is  based  npon  a  line  of  cases 
in  which  the  prlndple  is  not  discussed,  and 
which  follow  some  early  cases  which  are  not 
in  prlndple,  applteable  to  tibia  question. 

The  majority  opinion  wholly  overlook  tbe 
caae  of  G.,  G.  ft  O.  C.  By.  Go.  v.  Oxtoby,  46 
Colo.  214, 100  Pac.  1127,  In  which  the  defend- 
ant was  held  liable  for  seepage  frcun  a  bor- 
row pit,  wlQiout  regard  to  the  care  exercised 
to  prevent  it  It  a  person  ia  required  to 
prevent  the  seepage  of  water  from  a  pit  on 
his  premises,  re^rdless  otf  negligence,  I  am 
unable  to  see  why,  on  prlndple,  one  who 
maintains  water  In  a  ditch  ia  luit  under  tbe 
same  legal  obllgatlnn.  In  eltuer  caae,  the 
duty  arises  from  the  t&ct  that  he  has  brought 
upon,  or  allowed  to  accumulate  upon,  bis 
premises  something  which,  In  its  nature,  is 
liable  to  oscape  therefrom,  and  Injure  the  ad- 
joining pn^Mrty.  This  is  tbe  same  prlndple 
under  which  landowners  are  liable  for  tbe  ea* 
cape  of  filth  or  noxious  substances  from  their 
land.  Gooley  on  Torts,  pp.  667,  668 ;  Wood  on 
Nulsancea,  |  116. 

The  opinion  also  fiiils  to  note  the  case  of 
Home  Supply  IMtdi  Ga  v.  HamUn,  6  Cola 
App.  341,  40  Pac  682,  ia  wbich  a  Judgment 
for  damages  from  Be^;>age  is  affirmed,  though 
the  court  says  there  was  no  negligence 
shown,  and  that  the  queatlon  of  negligence  is 
not  in  the  CiBe.  UtiiB  dedsim  is  squarely  in 
conflict  with  the  ruling  in  the  case  at  bar. 

It  will  be  found,  upon  examination  of  the 
dltcb  cases  which  make  negligence  an  ele- 
ment in  a  cauae  of  adlon  tor  seepage  or 
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ov^ow,  that  they  begin  with  HoffmaD  t. 
Tnolninne  Co.,  10  Cal.  413,  in  which  there  Ib 
no  discussion  of  the  principle  Involved;  the 
court  relying  on  two  New  York  cases  and  a 
Vermont  case.  Those  cases  grew  out  of  the 
breaking  of  dams  on  natural  streams,  and  do 
not  present  this  question  at  all.  The  basts  of 
the  Rylanda  rule  Is  the  distinction  between 
the  natural  and  the  nonnatural  use  of  land, 
and  It  applies  only  In  the  latter  case.  From 
time  Immemorial  streams  have  been  the 
source  of  power,  and  the  placing  of  dams  on 
them  is  a  natural  use  of  them.  Hence  it  has 
been  generally  held  that  for  the  breaking  'of 
such  a  dam  there  is  no  liability  In  the  ab- 
sence of  negligence.  The  conveying  of  wa- 
ter across  lands  by  artificial  ditches  Is  not  a 
natural  use  of  such  lands,  and  the  rule  as 
to  breaking  dams  has  no  application  In  these 
ditch  cases.  The  ditch  cases  mentioned  are 
without  foundation  in  jirlndple,  and  ought 
not  to  be  followed.  Indeed,  in  Black's  edi- 
tion of  Pomeroy  on  Water  Rights,  in  section 
79,  it  Is  stated  that  the  California  rule  does 
not  Impose  a  sufficient  liability  upon  the 
owners  of  waterworks.  The  author  suggests 
that  they  ought  to  be  hedd  to  the  "use  of  all 
reas(»rably  possible  means,"  to  prevent  acci- 
dental Injuries.  This  is  an  approach,  at 
least,  to  a  correct  view.  Judge  Thompson,  In 
section  711  of  the  work  above  mentioned, 
says: 

"Although  the  doctrine  of  Bylandg  t.  Fletcher 
*  *  *  may  not  be  the  rule  in  the  particular 
forum,  yet  it  will  be  a  reasonable  conclusion 
that  the  mere  fact  of  the  escape  of  water  doing 
damage  to  the  plaintiff  Is  prima  facie  evidence 
of  negUfcenoe,  sufficient  to  charge  the  defradant 
with  liability  for  damages,  nnless  he  oonerates 
himself  by  showing  that  It  was  the  teault  of  a 
vis  major,  or  an  inevitable  accident." 

This  la,  in  effect,  the  BngUsh  rule. 

tJpon  what  principle  can  It  be  maintained 
that  one  may  take  upon  his  land  that  which 
does  not  naturally  belong  there,  and  .which  Is 
likely  to  escape  and  do  damage,  and  be  held 
only  to  ordinary  care  to  prevent  such  escape 
and  injury?  This  is  to  imt  the  person  who. 
for  his  own  profit  has  devoted  hia  land  to  a 
nonnatural  use,  and  thereby  caused  injury  to 
another,  on  the  same  footbig  as  the  Injured 
person  who  has  done  notbtng  at  alL  B^iring 
In  mind  that  the  rule  for  which  we  contend 
is  limited  in  tt^  application  to  those  things 
which  have  a  tendracy  to  escape  and  cause 
injury,  la  it  not  reasonable  that  he  who 
brings  them  upon  his  land  should  abide  the 
consequences,  vis  major  and  Inevitable  ao* 
cldent  alone  excepted? 

In  the  case  at  bar  to  permit  the  defendant 
to  Injure  plaintiff's  land  In  order  to  convey 
water  to  its  abareholdon  for  tiielr  benefit 
is  to  Impose  upon  plalntUTs  land  a  servitude 
for  which  there  Is  no  warrant  in  law.  More 
tiien  that,  it  Is  a  taking  of  his  land  for 
a  private  purpose  without  compensation. 
Granted  that  the  irrigation  of  land  Is  highly 
important  to  the  welfare  of  the  state,  by 
what  process  of  reasoning  is  the  conclusion 


reached  tliat  it  is  the  lands  of  defendant's 
shareholders  which  are  to  be  made  produc- 
tive, while  plalntifTs  lands  are  rendered  un- 
productive and  valueless?  Both  parties  are 
equal  before  the  law  and  entitled  alike  to  its 
benefits. 

The  question  has  already  been  determined 
In  this  state,  and  we  should  follow  our  own 
decisions,  and  not  those  which  began  in  er- 
ror, and  have  continued  without  foundation 
in  reason  or  justice. 

The  judgment  should  be  afllrmed. 


MOPFITT  et  aL  v.  PEOPLE.    (No.  8137.) 
(Supreme  Court  of  Colozado.    May  8,  1915.) 

1.  INDIOTURT  Aim    iKTOBlCATIOn    9=3161  — 
AUBNDUENT. 

Where  an  information  for  selling  Uqoor  in 
an  anti-saloon  territory  charged,  among  other 
things,  that  the  question  was  submitted  to  the 
voters  of  the  precinct  whether  the  prednct 
should  become  antl-saioon  territory  and  the  sale 
of  liquors  therein  be  prohibited,  and  that  defend- 
ant by  himself  and  another,  as  principal  and 
clerk,  sold  liquor  to  four  named  individuals 
jointly,  it  was  not  error  to  permit  the  infor- 
mation to  be  amended  on  the  day  set  fOr  trial 
by  striking  out  the  allegation  that  the  question 
whether  liquor  should  be  sold  in  the  precinct 
was  submittedL  and  also  striking  out  the  words 
"and  another"^  and  the  names  of  three  of  the 
buyers  and  the  word  "Joint^'  from  the  alle- 
gatioo  of  sale. 

[Ed.  Note.— For  other  Indictment 
and  Information,  Gent.  Dig.  H  616-628;  Dec. 
Dig.  *=»iei.] 

2.  Canon  AL  Law  9=s>689  — CotmKUAxros— 

AUENDUENT  OF  InFOBUATION. 

The  defendants  were  not  entitled  to  a  con- 
tinuance after  such  amendment  to  enable  thea 
to  move  to  quash  the  amended  information. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1315,  1319 ;  Dec.  Dig.  «=> 
689,] 

8.  iNDICmENT    AND    INFOBMATIOK  ^=>12&— 

Duplicity— Salb  of  Liquobs  as  Pbihcipal 

AND  Agent. 

An  information  charering  that  the  defend- 
ants, as  principal  and  clerk,  sold  intozicating 
liquor  in  anti-saloon  territory,  is  not  duplici- 
tous ;  since  the  statute  provides  that  the  onense 
may  be  committed  in  either  way,  and  both  ways 
may  therefore  be  conjunctively  charged  In  the 
same  count  of  the  information. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  11  S81-M0;  Dee. 
Dig.  <&=»125.] 

4.  Intoxicating  Liquobs  «=s205— Ijifobica- 
TiON— Local  Option  Law— Filing  or  Ps- 

An  information  for  selling  intoxicating  liq- 
uors in  local  option  territory  need  not  allege 
the  filing  of  petition  for  the  election. 

[Ed.  Note. — For  other  cases,  see  Intozicating 
Liquors,  Cent  Dig.  {  225;  Dec.  Dig.  «=>206.1 

5.  Intosicatino  Liquobs  ^s»36— Local  Op- 
tion-Election— COLLATEBAL  ATTACK. 

The  regularity  and  validity  of  proceedings 
for  a  local  option  election  cannot  be  collaterally 
attacked  in  a  prosecution  lor  selling  liquw  in 
anti-Baloon  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  43,  44;  Dea  Dig.  «=» 
36.] 
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6.  G^noirAL  Law  «»8T6H— ^BDunv-OAmB 

COSBOUDATED  FOB  TBUL. 

Where  criminal  casea  are  consolidated  for 
trial  b;  agreement,  the  proper  practice  is  to 
tiare  the  jar;  return  separate  verdicts  and  to 
tender  separate  judgmenti  thN«0D. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2102;  Dec.  Dig.  «=»876H.J 

7.  C&iifiNAx.  Law  «=»1036— Appeal— Qubs- 
Tioss  FOB  Review— Objections  ik  Loweb 

COUBT^EVIDSNCB. 

Where  one  accnaed  of  unlawfully  selling 
iotoiicating  liquor  ia  anti-saloon  territory  made 
DO  objection  at  the  time  to  oral  testimony  by 
the  county  clerk,  as  to  what  his  record  showed 
was  the  result  of  the  local  option  election,  be 
eanoot  on  appeal  object  that  the  proof  of  that 
fact  shoald  have  been  made  by  introducing  the 
record  as  pro^-ided  by  Rev.  St.  1908,  {  4099, 
nuce,  if  the  objection  had  been  made  at  the 
trial,  the  records  could  have  been  then  produced. 

{Ei.  Note.— For  other  cases,  see  Criminal 
^^Cent.  Dig.  H  1«31-1«10;  Dec  Dig. 

8.  Cbiminal  Law  ^>304—Btidencb— Judi- 
cial NOTZOB— "BESB**— "IniOXXCATIHO  Li«- 
VOR." 

Under  Ber.  St  1908,  I  4094,  proriding 
that  any  intoxicatiiiK  liquor  shall  mean  el)  dis- 
tilled, spirituous,  vinous,  fermented,  ot  malt 
liqDors,.it  is  not  necessa^  for  the  prosecution 
to  prove  that  beer  ia  an  "intoxicating  liquor" ; 
since  the  courts  can  take  judicial  notice  of  the 
bet  that  the  unqualified  w<H:d  "beet"  means  a 
malt  intoxicating  liquor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S8  700-717.  2M(1%  ;  Dec  Dig. 
«=>304. 

For  other  definitioiw,  see  Words  and  Phrases, 
FiEBt  and  Seomd  Series,  Beer;  Intozicatisg 
Uquorj 

B.  CanoKAL  Law  ^370— Etidbncb— Omu 

In  a  proeecution  of  the  proprietor  of  the 
place  whera  IntozleatiBK  llquon  were  aold,  evi- 
WBoe  of  other  saks  is  admiiidble  to  show 

bawledge  and  consent  by  the  proprietor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  SS  826-829 ;  Dec.  Dig.  «»370.] 

10.  CsmiSAL  Law  ®=>856— Tbiai^Miscon- 
ouci  OF  JuDas— Ektebino  Jttbt  Room. 
In  a  criminal  prosecution  it  is  unqaeatlon- 
aUy  imprt^er  for  the  trial  judge  to  enter  the 
jury  room  at  the  requeat  of  the  jury  to  give 
them  further  instruction  ai  to  the  form  of  uelr 
verdict 

[Ed.  Note.— F»  other  easss,  aee  Criminal 
Cent.  Dig.  H  2048-206S;  Dec  Dig.  «=> 

U.  Cbiuihai.  Law  4=»1174— Appeal— Habm- 
Erbob— Misconduct  of  Judqb— Entbb- 

ino  JmtT  Roou. 
Where  the  jury  summoned  the  judge  to 
tiidr  room  and  informed  him  that  ^ey  had 
agreed  on  finding  both  defendants  guilty  on  the 
first  count  in  the  first  information,  out  were  un- 
able to  agree  as  to  one  of  tbem  on  the  second 
oonnt,  and  inquired  as  to  the  form  of  their 
verdict  if  tfae^  should  find  him  not  guilty  on 
tiiat  coQBt,  wmch  instruction  he  save  ttiem,  and 
thereafter  they  again  summoned  him  end  ashed 
If  they  might  report  a  disagreement  as  to  the 
■Kwid  count  to  which  he  replied  that  they 
■bould  ^ree  if  possible,  and  thereafter  they 
brought  in  a  verdict  of  not  guilty  on  the  second 
eoimt,  the  misconduct  of  the  judge  could  not 
have  prejudiced  the  defendants,  aa  ooneaded  by 
tbdr  attorneys,  and  does  not  require  a  revenal 
of  the  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ui^^Cent  Dig.  !{  3170-8178;  Dec.  Dig.  «» 


En  Baita  Error,  ta  Montezmna  Gomitar 
Gonrt;  John  J.  Downey,  Judge. 

Walter  J.  Moffitt  and  another  were  con- 
victed of  selling  intoxicating  liquor  in  antl- 
salotm  territory,  and  tbey  bring  aror.  Af- 
flrmed. 

H.  M.  Hogg,  of  Denver,  for  plaintiffs  In 
error.   Fred  Farrar,  Atty.  Qen.,  and  Frank 

C,  West.  Asst  Atty.  Gen.,  for  the  People. 

OABBIOL*ES,  J.  Walter  J.  Moffltt  and 
WilUam  Syrett  were  convicted  in  tbe  county 
court  of  selling  intoxicating  liquor  In  anti- 
saloon  territory  In  Montezuma  county,  and 
each  sentenced  to  pay  a  fine  ot  f200  and 
costs,  and  bring  the  case  here  for  review. 
July  Q,  1918,  separata  informations  were  filed 
against  each  defendant,  substantially  aa  fol- 
lows: 

"That  at  a  general  election  held  in  the  county 
of  Montezuma  and  state  of  Colorado,  on  the  itd 
day  of  November,  A.  D.  1908,  there  was  regu- 
larly submitted  to  tbe  ijnalified  voters  of  elec- 
tion precinct  No.  8  in  said  county  and  atate  tbe 

Saesuon  of  whether  said  election  precinct  No.  8 
1  said  county  and  state  should  become  anti- 
salomi  territory  (and  the  sale  of  intoxicating 
liquors  pcobibited  therein  aa  a  bavwage) ;  and 
said  question  was  then  and  tbue  determined 
by  a  majority  vote  of  all  the  votes  cast  in  said 
election  precinct,  and  found  to  be  in  favor  ot 
the  same  becommg  anti-saloon  territory. 

"That  m  tbe  0th  day  of  November,  A.  D. 
1908,  the  canvassing  board  of  said  county  met 
in  Cortez,  the  county  seat  of  said  county,  and 
opened  and  proceeded  to  canvass  the  returns 
of  said  general  election  held  in  said  county  as 
stated,  and  the  said  board  found  from  said  elec- 
tion returns  that  at  said  election  and  in  said 
precinct  No.  8  of  said  county  and  state  that 
tbe  total  number  of  votes  cast  therein  on  the 
qnestiom  of  BBid  precinct  becoming  anti-saloon 
territory  was  146,  of  which  number  116  was 
for  said  proposition,  and  30  against  it  Where- 
upon the  said  canvassiDg  board  found  that  a 
majority  of  all  the  qnali&d  voters  la  said  elee- 
tion  prectttct  No.  8  in  said  county  of  Monte- 
zuma and  state  of  Colorado  voting  on  the  ques- 
tion of  said  election  precinct  becoming  anO- 
ealoon  territory  had  voted,  'Yes,'  and  in  favor 
of  said  pzopoution,  and  the  same  was  declared 
carried,  and  a  certificate  of  such  finding  was 
made  by  the  said  board  and  recorded  by  the 
county  clerk  In  a  book  kept  by  him  in  the  coun- 
ty clerk's  office  in  said  county. 

"That,  in  accordance  with  tbe  provisions  of 
tbe  local  option  law  ot  the  stato  of  Colorado, 
this  law  went  into  operation  and  effect  in  said 
election  precinct  No.  6  in  the  cotinty  of  Monte- 
zuma and  state  of  Colorado  SO  days  after  tbe 
date  of  said  election,  to  wit  on  December  4,  A. 

D.  1908,  and  the  sale  of  intoxicating  liquors  was 
then  and  there  prohibited  in  said  election  pre- 
cinct No.  8  aa  a  beverage,  and  that  said  vote 
has  never  been  reversed,  and  said  propoaiti<ni 
has  never  lieen  resubmitted  to  the  voters  of  said 
election  precinct  No.  8,  and  that  tbe  same  has 
continued  to  be  anti-saloon  territory  ever  since 
said  December  4,  A.  D.  1908,  down  to  and 
including  the  present  time,  and  tbe  sale  of  in- 
toxicating liquors  prohibited  therein  as  a  bev- 

"That  aiereafter  William  Syrett,  late  of  the 
county  of  Mtwtezuma  and  state  of  Colorado, 
on  or  about  the  22d  day  of  June,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  thir- 
teen, at  and  within  the  county  and  state  afore- 
said, did  then  and  there  wrongfully  and  unlaw- 
fully, by  himself  (and  another),  as  prlndpal. 
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clerk,  and  servant,  direc^  and  indirectly  sell 
to  (P.  B.  Catea,  John  J.  Downey)  J.  B.  Brown 
(and  E.  E.  Johnson,  jointly)  intoxicating  liquor 
as  a  beverage  within  the  limits  of  a  subdivision 
and  district  in  said  county  and  state,  the  same 
being  then  and  there  and-saloon  territory,  to 
wit,  within  the  limits  of  election  precinct  No. 
8  in  the  said  county  of  Montezuma  and  state  of 
Colorado,  contrary  to  the  form  of  the  statute  in 
Buch  case  made  and  provided  and  against  the 
peace  and  dionity  ot  the  aame  people  u  the  state 
of  Colorado.*' 

Jtil7  14th  motion  to  quash  the  Informations 
was  filpd,  upon  the  grounds  that  they  were 
ambiguoDs,  uncertain,  unintelligible,  and  du- 
plIcltOQs.  July  17th  motions  to  quash  the  In- 
formations were  denied,  and  the  cases  were 
by  agreem^t  consolidated  for  the  purpose  of 
trial,  and  set  for  trial  July  21st.  July  21st 
the  district  attorney  was  permitted  to  amend 
by  striking  that  portion  of  the  Informations 
included  within  the  parentheses.  Defendants 
then  asked  for  additional  time  witiiln  which 
to  file  a  nwtion  to  quash  the  Informations  as 
amended  and  snch  additional  motiona  as  Oiey 
might  be  advised,  which  was  denied. 

The  county  clerk  and  recorder  testified 
without  objection  as  to  the  election  for  mak- 
ing precinct  8,  In  which  the  sales  were  charg- 
ed, anti-saloon  territory,  giving  the  result  of 
the  election  and  the  contents  of  the  certifi- 
cate of  the  board  of  canvassers.  The  sales 
were  then  proved  as  alleged,  and  the  pec^le 
rested.  Defendants  introduced  no  evidence 
denying  the  sales  or  tlwt  precinct  8  was  not 
anti-saloon  territory  if  the  election  making  it 
such  was  valid.  Tbey  offered  to  prove,  and 
attempted  to  show,  that  some  of  the  proceed- 
ings In  connection  with  the  election  were  ir- 
regular, and  claimed  that  the  territory  em- 
braced In  precinct  8  was  not  subject  to  the 
provisions  of  the  local  option  statute.  The 
court  allowed  testimony  to  be  introduced  cov- 
ering these  matters,  but  later  instructed  the 
Jury  that  they  should  not  consider  It  The 
assignments  of  error  argued  are: 

(a)  The  court  erred  In  permitting  the  dis- 
trict attorney  to  amend  the  Informations  by 
erasure,  and  In  not  allowing  additional  time 
within  which  to  move  to  quash  the  amended 
Informations  and  to  file  snch  additional  mo- 
tions as  they  might  be  'advised. 

(b)  That  the  informations  are  ambiguous, 
uncertain,  unintelligible,  and  dupllcltous,  for 
the  reason  that  they  charge  defendant  by 
himself,  as  principal,  clerk,  and  servant,  di- 
rectly and  indirectly  did  sell  to  J.  B.  Brown 
intoxicating  liquor  as  cl  beverage  within  the 
limits  of  anti-saloon  territory,  that  he  could 
not  by  himself  act  as  principal  and  servant 
in  making  the  sale,  and  that  It  is  Impossible 
to  determine  from  the  language  used  In  which 
capacity  he  is  charged  as  acting. 

(c>  That  the-  Informations  charge  no  offense 
under  the  local  option  law,  In  that  it  does  not 
appear  therefrom  that  a  proper  petition  was 
filed  upon  which  to  call  the  election  for  the 
purpose  of  determining  whether  or  not  pre- 
cinct 8  should  be  anti-saloon  territory. 

(d)  That  the  informatiims  against  them 


having  been  cona<^dated  for  trial,  there  was. 
In  fact,  but  one  Information,  which  charged 
defendants  Jolntiy  with  the  sales  therein  al- 
leged, that  the  evidence  did  not  support  such 
Joint  sale,  and  that  the  verdict  should  have 
been  Joint  and  not  several. 

(e)  That  the  court  erred  In  permitting  the 
county  clerk  to  testify  as  to  what  the  records 
of  his  office  purported  to  show  regarding  the 
vote  upon  the  question  of  making  precinct  8 
anti-saloon  territory,  and  that  the  only  man- 
ner in  which  those  matters  could  be  pr(^rly 
proved  was  by  the  record  as  provided  iii 
section  4099,  B.  S.  1906. 

(f)  That  the  court  erred  in  withdrawing 
from  the  consideration  of  the  Jury  evidence 
as  to  the  preliminary  steps  upcui  whldi  the 
election  was  called. 

(g)  That  the  court  erred  in  allowing  evi- 
dence of  the  sale  of  beer  to  go  to  the  Jury  as 
supporting  the  allegation  in  the  information 
that  the  defendants  had  sold  intoxicating  liq- 
uor without  proof  tbat  the  beer  sold  was,  In 
fact,  Intoxicating. 

(h)  Hiat  the  court  erred  in  permitting  the 
pec^le  to  introduce  evidence  of  dlvefs  sales 
at  other  times  to  different  peraons  other  than 
those  alleged  in  the  Informations. 

(1)  Misconduct  of  the  trial  Judge  In  going 
Into  the  Jury  room  and  communicating  pri- 
vately with  the  Jury  without  the  knowledge 
and  out  of  the  presuice  of  the  defendants  or 
their  attorneys. 

(J)  The  giving  and  refusing  of  Instmctions 
to  the  Jury. 

[1,2]  1.  The  court  committed  no  error  In 
permitting  the  district  attorney  to  amend  the 
informations  by  striking  the  matters  Included 
within  the  parentheses.  Otherwise  the  infor- 
mations remained  unchanged,  nothing  was 
added,  and  defendants  had  sufficient  oppor- 
tunity to  move  against  the  informations  as 
they  might  have  been  advised,  without  wait- 
ing until  the  cases  were  called  for  triaL 

[3]  2.  The  objection  to  the  Informations  on 
the  ground  of  duplicity,  because  they  charg- 
ed the  defendants  with  acting  as  both  princi- 
pal and  agent  In  making  the  sales  charged,  is 
without  merit  The  purpose  of  an  Informa- 
tion is  to  Inform  the  defendant  of  the  offense 
of  which  he  Is  charged,  and,  where  the  stat- 
ute provides  It  may  be  committed  in  different 
ways,  It  is  proper  In  one  count  to  charge  It 
in  all  the  ways  In  which  It  may  bo  committed, 
using  "and"  where  the  statute  uses  "or."  Pet' 
tit  V.  People,  24  Colo.  617,  52  Pac.  676;  Bowe 
V.  People,  26  Colo.  542,  59  Pac.  57 ;  McClure 
V.  People,  27  Colo.  358,  61  Pac.  612 ;  People  v. 
ntzgerald,  51  Colo.  175,  117  Paa  135. 

In  the  cases  at  bar  defendants  were  charg- 
ed with  having  made  the  sales  as  principal 
and  clerk,  and  if  the  proof  established  they 
made  them  In  either  capacity,  they  would  be 
gnllty,  and  if  the  sale  was  made  by  a  clerk, 
the  principal  would  be  guilty,  as  as  the 
clerk. 

[4,  8]  3,  Whether  it  was  necessary  that  the 
Inltiatoiy  petition  and  all  succeeding  steps 
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leading  up  to  ttie  fomutlcMi  of  antt-aaloon  ter- 
ritory must  be  set  out  in  the  Informatioii 
chargtng  an  Illegal  sale  in  snch  territory  is 
a  question  upon  which  there  1b  a  lack  of  uni- 
formity in  the  authorities.  In  our  opinion, 
It  ouffbt  not  to  be  necessary  to  allege  or  prove 
on  such  trial  these  preliminary  proceedings. 
It  can  serve  no  useful  purpose,  and  is  open 
to  the  criticism  that,  if  the  aTerments  of  the 
Information  are  denied,  an  Issue  is  created 
thereby  for  the  determination  of  the  Jury  re- 
garding these  averments,  under  which  the 
territory  may  be  found  to  have  been  regular- 
ly declared  anti-saloon  by  one  jury,  and  not 
so  established  by  another,  leaving  the  (pies- 
tlon  in  a  perpetnal  state  of  uncertainty,  and 
practically  destroying  the  effect  of  the  stat- 
ute. The  correct  practice  in  this  regard 
seems  to  be  announced  In  Key  v.  State,  ST 
Tex.  Cr.  R.  77,  38  S.  W.  773,  where  It  Is  held 
that  the  allegation  that  the  sale  was  made 
after  the  qualified  voters  of  said  county,  at  a 
1^1  election  beid  for  that  purpose  In  ac- 
cordance with  law,  determined  that  the  sale 
of  intoxicating  liquors  should  be  prohibited  In 
said  county.  Is  sufficient.  And,  further,  this 
is  a  collateral  attack,  and  we  are  of  tiie  opin- 
ion that  no  attach  can  be  made  apon  the  reg- 
ularity and  validity  of  the  proceedings  in  a 
collateral  matter.  State  v.  Bmery,  98  N.  C. 
768.  3  S.  EJ.  810 ;  State  v.  Cooper.  101  N.  0. 
684.  8  3.^  134 ;  Woodard  v.  State,  103  Ga. 
496,  30  S.  E.  522 ;  State  T.  O'Brien,  35  Mont. 
482, 90  Pac.  514, 10  Ann.  Caa.  1006 ;  Grouse  T. 
State,  57  Md.  331. 

[I]  4.  The  purpose  of  consolidating  cases 
for  trial  Is  for  convenience,  to  expedite  the 
business  of  the  court  and  save  time  and  ex- 
pense, and  in  this  case  It  was  done  by  con- 
sent or  agreement  The  status  of  the  parties 
was  in  DO  manner  changed  by  such  con^l- 
Idatlon  which  was  for  the  pun>ose  of  trial 
only.  The  method  adopted  by  the  court  in 
having  the  Jury  return  separate  verdicts  and 
entering  Judgments  accordingly  was  correct. 
Parker  v.  People,  13  Colo.  165,  21  Pac  1120,  4 
U  R.  A.  803 :  In  re  Packer.  18  Colo.  525,  33 
Pac.  578;  Qulnn  v.  People.  32  Colo.  135,  76 
Pac  396. 

[7]  6.  The  contenUon  that  the  court  erred 
In  permitting  the  county  clerk  to  testify 
orally  as  to  what  the  records  of  bis  office 
disclosed  relative  to  the  election  in  prednct 
8  whereby  it  was  declared  to  be  anU-saloon 
territory.  Instead  of  Introducing  the  records 
as  provided  try  section  4090,  R.  8.  1908,  Is 
without  merit,  tot  the  reason  that  the  defend- 
ants made  no  objection  to  the  manner  of 
proof  at  the  time,  when  the  record  evidence 
could  bare  be«i  easily  procured;  and.  not 
baring  objected  in  the  court  below,  they  will 
not  be  beard  to  complain  here. 

6.  The  regularity  and  validity  of  the  pro- 
ceedings in  the  formation  of  anti-saloon  ter- 
ritory not  being  subject  to  collateral  attack. 
It  was  proper  for  tlie  court  to  withdraw  the 
evidence  relative  to  that  mattier  tnm  tiie 
conalderation  of  the  jury. 


[I]  7.  It  was  not  necessary  for  the  pecpto 
to  prove  that  the  beer  mentioned  In  the  tes^ 
tlmony  was,  in  fact,  Intoxicating  liquor.  Our 
statute  says:  "Intoxicating  liquors  shall 
mean  all  distilled,  ^irituotis,  vinous,  ter- 
mented  or  matt  liquors."  R.  S.  1908,  S  4094. 
The  courts  of  this  state  will  take  judicial 
notice  that  the  word  "beer,"  onqnallfled  and 
standing  alone,  means  a  malt,  Intoxicating 
liquor,  without  further  proof.  Among  the 
authorities  sustaining  this  view  are  Williams 
T.  State,  72  Ark.  19,  77  S.  m  697;  State  v. 
May,  52  Kan.  53,  34  Pac  407;  Briffltt  v. 
State,  58  Wis.  39,  16  N.  W.  39,  46  Am.  Rep. 
621 ;  State  V.  Besheer,  60  Mo.  App.  72 ;  Sotb- 
man  v.  State,  66  Neb.  802,  92  N.  W.  303. 

[I]  8.  One  of  the  defendants  was  the  pro- 
prietor of  the  place  where  the  Intoxicants 
were  alleged  to  have  been  sold.  It  was  prop- 
er to  permit  the  introduction  of  evidence  of 
other  sales  than  those  charged  in  the  In- 
formation, not  for  the  purpose  of  establish- 
ing the  alleged  sales,  but  to  show  knowledge 
and  consent  on  the  part  of  the  proprietor. 
State  V.  Wentworth.  65  Me.  234,  20  Am.  Rep. 
688 ;  SeUers  r.  State,  88  Ala.  72.  13  South. 
530 ;  Oommmwealth  t.  Dearborn^  100  Masa. 
368. 

[1 9, 1 1']  9.  After  the  Jury  retired  they  sum- 
moned the  judge  to  the  Jury  room  and  in- 
formed him  they  bad  reached  a  verdict  find- 
ing both  defendants  guilty  on  the  first  count, 
but  were  unable  to  agree  as  ■  to  defend- 
ant Syrett  on  the  second  count,  and  In- 
quired what  form  of  verdict  they  should 
return  In  the  event  they  should  find  him 
not  guilty  on  this  count  Thereupon  the 
Judge  informed  them  what  form  of  verdict 
should  be  used  under  those  circumstances. 
Later  the  judge  was  again  summoned  to  the 
jury  room  and  asked  by  the  Jurymen  whether 
they  could  disagree  upon  the  second  count 
against  Syrett  and  were  told  they  should 
endeavor  to  arrive  at  a  verdict  This  all 
took  place  between  the  Judge  and  the  jury 
in  the  jury  room,  and  is  the  misconduct 
complained  of.  Eventually  Syrett  was  foimd 
not  guilty  on  the  second  count  of  the  informa- 
tion. It  Is  not  claimed  that  defendants  were 
tn  the  least  Injured  or  their  rights  prejudiced 
by  this  misconduct  of  the  trial  Judge.  De- 
fendants' counsel  In  his  brief  says:  "It  Is 
conceded  that  nothing  detrimental  to  the 
defendants  appears  to  have  taken  place." 
Unquestionably,  such  conduct  on  the  part  of 
the  trial  judge  was  Improper  and  merits  se- 
vere criticism,  and,  had  it  appeared  that  the 
rights  of  the  defendants  were  in  the  least 
prejudiced,  we  would  unhesitatingly  reverse 
the  case  on  that  ground.  But  inasmuch  as 
there  Is  no  claim  that  their  rights  were  in 
any  manner  prejudicially  affected,  and  It 
clearly  appears  from  the  record  that  they 
were  not,  we  cannot  reverse  the  case  on  thia 
assignment. 

10.  We  do  not  deem  It  necessary  to  discuss 
in  detail  the  errors  assigned  on  the  giving  of 
Instructions  to  the  Jury  and  the  refusal  to 
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give  tbode  leqneBted  defendants.  Some 
of  the  QoeGAlODs  advenced  have  been  settled 
by  the  pronouncements  hereinbefore  inad&  As 
to  the  others,  after  a  careful  examination  of 
the  matters  stated,  in  connection  with  all  the 
facta  and  dream  stances  of  this  particular 
case,  we  do  not  find  that  there  Is  any  suffi- 
cient error  to  justify  us  ia  veTerstng  the 
case. 

The  judgmoit  of  the  lower  court  will  be 
affirmed. 
Affirmed* 


TAIiIiON,  Treaaarer  of  Teller  County,  et  Sl.  t. 
VINDICATOR  CONSOL.  GOLD  MIN- 
ING CO.  et  al.    (No.  8484.) 

(Supreme  Court  of  Colorado.    April  6,  1816. 
Hehearins:  Denied  Juue  7,  1910.) 

1,  CouNTUM  €=>  191— Taxation  €=>28— L«vt 

— <!ONBTrrUT10NAL  PbO  VISIONS. 

Laws  1913,  p.  560,  {  12,  limits  the  amount 
of  levy  and  restricts  the  rate  thereof  for  county 
expenses.  The  act  also  provides  a  method  for 
increasing  the  levy,  should  the  amount  thereof 
be  insufficient,  by  application  to  the  tax  com  mis- 
sion or  to  the  voters  of  the  county.  Const,  art 
10,  I  7,  provides  that  the  General  Assembly 
shall  not  impose  taxes  for  county  purposes,  but 
may  vest  in  the  county  authorities  Uie  power 
to  assess  and  collect  taxes  for  such  purposes. 
Const,  art  5,  S  35,  provides  that  the  General 
Assembly  shall  not  delegate  to  any  special  com- 
mission, private  corporation  or  association  any 
power  to  make,  supervise,  or  interfere  with  any 
munidpal  improvement,  money,  property,  or  ^- 
fecta,  or  to  levy  taxes  or  perform  any  munidpal 
function.  Held,  that  section  12  of  the  statute 
is  not  unconstitutional  as  vesting  in  the  tax 
commission  the  power  to  levy  or  impose  taxes. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dis.  S5  300.  306;  Dec.  Di?.  «=9l91 ; 
Taxation.  Cent  Dig.  8  00;  Dec  Dig.  «=>2U.J 

2.  COTJimas  «=»191— Taxation— LsvT—Tiia: 
or  LxvT. 

Rev.  St  1908.  I  6760,  provides  that  on  the 
first  Monday  in  November  the  board  of  county 
commissioners  shall  levy  the  requisite  taxes  for 
the  year.  Section  1216  provides  that  the  fiscal 
year  of  each  county  shall  commence  on  the  Ist 
of  January,  and  that  the  board  of  county  com- 
missioners shall  within  the  last  quarter  of  each 
fiscal  year,  and  at  the  time  of  the  annual  levy 
of  tans,  pass  an  annual  appropriation  resolu- 
tion for  the  next  fiscal  year,  and  no  further  ap- 
propriation shall  be  made  at  any  other  time 
within  such  fiscal  year.  Section  5666  provides 
that  not  later  than  the  1st  of  January  every 
county  assessor  shall  deliver  to  the  county  treas- 
urer the  tax  list  and  warrant  setting  forth  the 
assessment  roll  with  the  taxes  extended.  Section 
5676  provides  that  failure  on  the  part  of  the 
treasurer  or  assessor  to  comply  with  these  pro- 
visions shall  not  invalidate  the  assessment,  the 
tax  levy,  or  the  sale  of  any  property  for  non- 
payment of  taxes.  On  November  6,  1913,  a 
county  board  determined  that  the  amount  of  tax 
limited  by  the  act  was  insufficient  for  county 
purposes,  and  in  December  secured  a  recommen- 
dation of  the  tax  commission  for  an  increased 
levy.  The  commission  kept  no  record  thereof, 
and  such  fact  did  not  come  to  the  notice  of  the 
county  board  until  January  of  the  succeeding 
year.  The  board  again  applied  for  a  recommen- 
dation for  increase,  which  was  again  granted, 
and  on  February  28th  the  board  certified  the 
rate  of  levy  to  the  assessor.  Heid,  that  the 
submission  to  the  tax  commission  and  its  rec- 


ommendation for  the  Increased  levy  wis  mAds 

during  the  last  quarter  at  1918,  within  the 

meaning  of  the  statute. 

[Ed.  Note.— For  other  cases!  see  Countie* 
Cent  Dig.  S9  300,  305 ;  Dec.  Dig.  «=»191.] 

3.  CotJNTiEs  ^191— Taxation— Lbvt—Bio- 
OBD  or  Tax  Comuission. 

That  the  state  tax  commission  falls  to  pre- 
serve a  record  of  its  action  in  recommending  an 
increased  levy  for  county  purposes  does  not  in- 
validate a  levy  made  thereon. 

[Ed.  Note.— For  other  cases,  See  Counties, 
Cent  Dig.  §§  300,  306;  Dec.  Dig.  <S=>191.] 

4.  Counties  *»191  —  Taxation  —  Tim  of 
Levy— Statutes. 

Rev.  St  1906,  S  121S,  provides  that  the 
board  of  conn^  commissioners  shall  within  the 
last  quarter  of  the  fiscal  year  pass  an  annual 
appropriation  resolution,  and  shall  make  no 
further  appropriation  at  any  otiier  time.  See* 
tion  5666  provides  that  the  coun^  assessor  shall 
not  later  than  the  Ist  day  of  January  deliver 
to  the  county  treasurer  the  tax  list  and  war- 
rant setting  forth  tbe  assessment  roll.  Heid, 
that  the  directions  regarding  the  levy  and  ap- 
propHatlon  and  the  delivery  ci  the  tax  Hst  and 
warrant  are  directory  merdy,  since  they  do.  not 
concern  the  taxpayer. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  S8  300,  305  ;  Dec.  Dig.  «=»191.] 

5.  Taxation  ^=>40  —  Constitutional  Re- 
quirements—Equality. 

Const,  art.  10,  {  3,  provides  that  ell  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects, and  shall  be  levied  and  collected  under 
general  laws.  Laws  1913,  p.  666,  {  2,  provides 
that  producing  mines  may  be  taxed  by  using 
half  of  the  gross  production,  plus  all  the  net 
proceeds  for  the  preceding  year.  Held,  that  tbe 
statute  is  not  unconstitutional  as  assessing  pro- 
ducing mines  as  a  class,  or  as  producing  inequal- 
ity in  taxation. 

[Ed.  Note.— flVir  other  cases,  see  Taxation. 
Cent  Dig.  88  68-89 ;  Dec.  Dig.  <8=»40.] 

6.  Taxation  «=>348— Lxvt  and  Assessment 
-Basis  of  Levy. 

Laws  1913,  p.  666,  {  2,  provides  for  the 
taxation  of  producing  mines  upon  a  basis  of  half 
the  gross  production,  plus  all  the  net  proceeds. 
The  county  assessor  made  an  assessment  by  tak- 
ing the  gross  value  of  ore  extracted  from  the 
mine  without  deductioa,  instead  of  taking  the 
gross  amount  of  money  actuaUy  received  by  the 
owner  for  the  "ore  after  deducting  the  cost  of 
transportation  and  cost  of  sate  or  reduction. 
Held,  that  the  error  of  the  asssssor  did  not 
make  the  tax  prima  facie  void. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  6S4r^;  De&Dig.  «s>348J 

7.  Taxation  «=9608— Goxjjcotion  of  Taxes- 
Injunction. 

Before  a  court  of  equily  would  interfere  to 
restrain  the  collection  of  taxes,  the  tax  must  be 
prima  fade  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  1%  1280-1241;  Dec.  Dig.  «es»0q3j 

8.  Taxation  ^=>608— Coixectidn  of  Taxbb 

—Injunction. 

Where  the  county  has  confessed  the  error 
of  the  assessor  in  making  an  assessment  upon 
a  class  of  prop«rty,  and  where  the  taxpayer  has 
expressed  a  wilUngnese  to  pay  the  proper  rate 
of  taxation,  the  tax  will  not  be  enjomed  on  the 
ground  that  there  would  be  a  multiplicity  of 
suits. 

[Ed.  Note.— For  other 
Cent.  Dig.  H  1230-1241 ;  DecTbig.  «»»608.] 

Hill,  White,  and  Teller,  JJ:,  dissenting  on  mo- 
tion for  rehearing. 


«s»For  other  cases  sM  same  topic  and  KaT-NUMBBR  In  all  Key-Niunbered  Dlgwu  ang  Xndeus 
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En  Bane.  Ek-ror  to  District  Court,  TeUei 
Coantj ;  J.  W.  Sbeaf  or,  Judge. 

Salt  by  the  Vindicator  Gonacdldated  Gold 
W)i]|jng  Company  and  another  against  Thom- 
as A.  Tallon,  as  Treasurer  of  the  Gonnty  of 
T^er,  and  othexs.  There  was  a  decree  for 
{^alntlffa,  and  defendants  brii^t  error.  Be- 
versed  and  remanded,  with  directlona 

Guy  P.  Nevltt,  of  Cripple  Creek,  Fred  Par- 
rar,  Atty.  Oen.,  and  Norton  Kontgomery, 
Asst  Atty.  Gen.,  for  plaintiffs  in  error.  Clar- 
ence O.  Hamlin,  of  Colorado  Springs,  West  & 
Strickland,  of  Denrer,  and  N.  Walter  Dixon, 
of  Denver,  for  defendants  in  error. 

'  OASRIGUES,  J.  This  Is  an  eanltable  ac- 
tion for  relief  by  injunction  brought  March  5, 
1914.  by  the  Vindicator  and  Granite  Gold 
Mining  Companies,  as  plaintiffs,  on  their 
own  behalf  and  for  others  similarly  sltnated, 
against  the  county  treasurer  and  board  of 
county  commissioners  of  Teller  county,  de- 
fendants, to  restrain  the  collection  of  the 
taxes  based  upon  the  assessment  and  county 
levy  for  1913  against  producing  mines;  to 
have  the  ass^ment  declared  Toid;  to  sub- 
stitute therefor  the  legal  assessment;  to 
hare  the  6-mlll  levy  tor  ordinary  county  ex- 
penses declared  void,  and  to  substitute  there- 
for the  1^1  levy;  to  restrain  the  coUection 
of  the  taxes  other  than  such  as  the  court 
shall  find  and  decree  Talld,  and  to  sobatltate 
the  lawful  for  the  void  tax.  Plalntifb  attack 
the  rule  followed  by  the  assessor  in  fixing  the 
valuation  of  produdng  mines,  his  construc- 
tion of  the  rule,  and  the  6  mill  rate  of  levy 
made  by  the  board  for  county  expenses.  It  is 
claimed  the  object  and  purpose  of  tiie  suit  is 
to  secure  the  payment  of  the  county  taxes 
based  upon  a  legal  levy  and  assessment  The 
Colorado  tax  commission  became  a  party  by 
Intervention.  The  findings  and  decree  were 
in  favor  of  plaintiffs,  and  defendants  bring 
the  case  here  on  error.  The  same  principle  is 
applicable  to  all  producing  mines  as  a  class, 
and  the  levy  affects  alike  all  the  taxpayers  of 
the  county,  so  that  for  convenience  we  will 
refer  only  to  the  mines  of  the  Vindicator 
Company. 

Begardlx^  tbe  assessment,  the  complaint 
alleges  that  this  company  owm  two  produc- 
ing mines,  the  Hull  City  and  the  Vindicator; 
that  in  1913  it  delivered  to  the  assessor  Qie 
sworn  statement  required  by  law  regarding 
the  output  of  each  mine  for  the  preceding 
year;  that  troca  this  end  olher  sources  he 
ascertained  and  determined  that  the  gross 
value  of  all  the  ore  produced  during  the  pre- 
ceding year  from  the  Hull  City  was  $91386. 
and  the  net  proceeds  ¥20,520 ;  that  the  gross 
nlm  of  all  the  ore  produced  from  the  Vin- 
dicator was  $762,100,  and  the  net  proceeds 
9283,390;  that  In  making  t2ie  assessment  of 
the  mines  for  1913  he  disregarded  tbe  provl* 
stons  of  secttoB  file,  p.  80,  Laws  1902.  and 
prooeeded  under  secUon  2,  p.  066,  Laws  1918, 
valuing  all  the  producing  mines  of  the  county 
at  a  sum  equal  tor  one-half  the  gross  value  of 


the  ore  each  produced,  plus  all  the  net  pro* 
oeeds  during  the  preradlng  year.  He  fixed 
the  assessed  valuation  for  taxation  of  the 
Hull  aty  urine  in  1918  at  $66,210,  and  of  the 
Vindicator  mine  at  $689340.  A  tabnlated 
statement  taken  from  the  records  of  the  as- 
sessor's office  shows  the  producing  mines  of 
Teller  county  are  very  numerous,  and  it  is 
alleged  they  were  all  assessed  in  1913  In  this 
manner.  The  statement  gives  the  owners, 
tons  of  ore  produced,  gross  value  of  the  ore, 
cost  of  prodnctitm,  cost  ctf  transfwrtatlon, 
cost  of  reduction  or  tal%  net  proceeds,  and 
assessed  valuatitm  of  each  mine  for  1913. 

Regarding  the  levy,  tt  is  alleged  that  the 
total  assessed  valuation  of  all  the  taxable 
property  In  the  county  for  1918  was  $19,eT7,- 
670,  and  that  the  maximum  levy  whldi  the 
board  could  lawfully  make  on  sudi  valuation 
under  chapter  187,  Laws  1918,  for  county 
purposes  was  2.7  mills  on  the  dollar;  that 
Instead  of  keeping  within  the  limit  fixed  by 
law,  the  board  by  resolution  duly  entered 
December  16, 1913,  levied  6  mills  <m  the  dol- 
lar for  county  expenses  without  being  au- 
thorized 80  to  do  the  Ofltnado  state  tax 
commission  or  by  the  electors  vaaAec  the  pro- 
visions of  section  12,  p.  660,  Laws  1913 ;  and 
that  the  increase  beyond  the  fixed  limit  is 
void.  It  is  then  alli^^ed  that  the  assessor 
computed  the  tax  on  the  void  levy  against  all 
taxable  propert7t  which  was  extended  on  Uie 
tax  roll,  and  before  the  Ist  of  January,  1914, 
delivered  the  tax  list,  with  his  warrant,  to 
the  county  treasury  f6r  colleeti<m ;  ttiat  he 
computed  Qua  taxes  on  the  Hull  Cttty  to  be 
$2,180.68,  and  on  t3te  indicator  $14,706.61. 
based  on  the  void  assessment  and  levy.  It  is 
then  alleged  that  the  actual  value  for  taxa- 
tion  of  each  producing  mine  was  and  is  the 
amount  of  Its  net  proceeds  as  ascertained  by 
the  Laws  of  1902;  that  the  assessable  value 
of  tbeHuUQtty,  measured  ^  this  role,  Is  $20,- 
620,  and  the  tax,  computed  upon  the  lawful 
levy,  is  $678.04,  and  the  assessable  value  of 
the  Vlndlcfttor  is  $288,390,  and  the  tax  $6,116.- 
19 ;  that  the  assessor  followed  the  same  rule 
in  assesslug  all  producing  mines  in  Tdler 
county,  and  that  ttie  taxes  up<m  all  the  urines, 
as  a  class,  in  excess  of  an  amount  obtained 
by  computing  the  net  proceeds  ascertained 
under  the  act  of  1902  by  the  legal  levy  is 
void;  that  on  Septemb^  6, 1913,  the  Supreme 
Court  of  Colorado,  in  the  Cresson  Case,  an- 
nounced a  decision  construing  "gross  pro- 
ceeds" to  mean  the  gross  value  of  the  ore,  and 
that  the  assessor  In  1918  followed  this  de- 
cision; that  March  2,  1914,  upon  rehearing, 
this  opinion  was  withdrawn,  and  a  final  de- 
cision tianded  down  in  which  "gross  proceeds" 
was  held  to  mean  not  the  gross  assay  value 
of  the  ore  the  mine  produced,  but  the  amount 
of  money  actually  received  for  his  ore  by  the 
owner.  Therefore  it  Is  claimed  that,  if  the 
amendment  of  1913  Is  held  to  be  constltntion- 
al,  and  provides  the  rule  for  assessing  pro- 
ducing mines,  still  the  1013  assessment,  as  to 
the  excess.  Is  void  because  in  vl^tlon  of  the 
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statutory  rale  for  ascertaining  the  assessable 
Talue  of  producing  mines  for  taxation.  It  Is 
then  alleged  that  these  void  taxes  are  an  ap- 
parent lien  npon  producing  mines;  that  the 
treasurer  threatens  to  enforce  the  liens  by 
tax  sale  if  the  whole  tax  is  not  paid,  and, 
unless  restrained,  will  proceed  to  advertise 
and  sell  the  property  at  public  sale  and  deliv- 
er tax  deeds  to  the  purchasers,  thereby  creat- 
ing a  cloud  upon  plaintiffs'  title ;  that  plain- 
tifTs  hare  no  adequate  remedy  at  law ;  that  a 
multiplicity  of  suits  will  follow  between  the 
owners  of  producing  mines  and  the  county, 
and  great  expense,  uonecessary  annoyance, 
and  UtigatioD  will  ensue  not  only  to  the  plain- 
tiffs and  other  taxpayers,  but  to  the  county, 
unless  the  court  interferes  by  virtue  of  its 
equitable  jurisdiction;  that  one  purpose  of 
the  action  is  to  have  annulled  the.  tax  in  so 
far  as  it  .is  void,  and  the  proper  tax  substitut- 
ed 80  that  the  collection  of  taxes  will  be  re- 
lieved from  embarrassment,  delay,  and  llti- 
getion ;  that  March  6, 1914,  plaintiffs  tender- 
ed defendants  the  lawful  tax  and  Interest, 
which  was  refused.  Plaintiffs  ask  for  per- 
mission to  prosecute  on  their  own  behalf  and 
for  others  similarly  situated,,  and  pray  that 
the  levy  in  excess  of  the  limit  set  by  the  stat- 
ute be  decreed  void ;  that  the  assessable  val- 
ue for  taxation  of  each  producing  mine  for 
1813  be  decreed  to  be  the  amount  of  the  net 
proceeds  for  the  preceding  year,  as  provid- 
ed by  the  Laws  of  1902,  unless  the  court  finds 
that  section  2,  c.  139.  Laws  1913.  Is  con- 
trolling, in  which  event  the  excess  assessment 
be  declared  void  on  account  of  the  assessor 
computing  the  gross  assay  value  of  the  ore 
produced  Instead  of  the  gross  proceeds ;  that 
all  the  taxes  for  1913  upon  producing  mines 
in  excess  of  an  amount  arrived  at  upon  com- 
puting the  legal  levy  by  the  lawful  assess- 
ment be  decreed  void;  and  that  the  court  sub- 
sUtnte  the  legal  for  the  void. tax  and  enjoin 
the  collection  of  the  void.  After  demurrers 
were  overruled  answers  were  filed  admitting 
that,  if  the  taxes  are  not  paid,  the  treasurer 
would  proceed  to  enforce  the  lien  by  advertis- 
ing and  offering  for  sale  the  mines,  as  well  as 
all  other  property  in  the  county  on  which  tax- 
es have  not  been  paid,  and  alleging,  in  sub- 
•tanoe,  tliat  the  board,  prior  to  making  the 
levy  on  December  16, 1913.  submitted  to  and 
secured  the  permission  of  the  Colorado  state 
tax  commission  to  make  the  increased  levy; 
that  plaintiffs  have  a  full,  complete,  and  ade- 
quate remedy  at  law  for  any  illegality,  irreg- 
ularity, or  error  In  the  valuation  made  by  the 
assessor;  that  any  grievances  mentioned  in 
the  petition  can  be  remedied  by  a  suit  at 
law ;  that  plaintiffs  are  seeking  a  new  assess- 
ment npon  producing  mines  which  the  court 
is  without  JurlsdictiOD  to  make  or  direct; 
that  the  acts  of  the  assessor  are  final  and 
otmcluslve  upon  the  court;  that  plaintiffs' 
remedy.  If  any  they  have,  la  the  action  at  law 
provided  by  section  &750,  B.  S.  1906,  and 
plaintiffs  can  maintain,  no  action,  because 
tlKiy.li4Te  not  flnt  paid  tlie  taxe& 

i 
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The  testimony  Oxows  that  on  November  iS, 
1913,  and  before  making  the  Increased  levy 
on  December  16,  1913,  the  board  of  county 
commissioners,  being  of  the  opinion  that  It 
was  necessary  to  make  an  Increased  levy, 
submitted  to  and  obtained  a  recommenda- 
tion from  the  tax  commlsston  for  snch  in- 
crease. It  also  shows  that  some  time  in 
January,  1914,  the  board  was  informed  that 
the  tax  commission  had  kept  no  record  of 
this  recommendation,  and  thereupon  the 
members  again  went  to  Denver,  and  after 
consultation  with  the  Attorney  General's  of- 
fice, filed  a  petition  with  the  commission  ask- 
ing a  recommendation  for  the  increased  levy, 
which  was  granted,  ^e  board  then  made  a 
6-mlll  levy  In  the  identical  language  of  the 
resolution  of  levy  passed  December  16,  1913. 

The  court  found:  (1)  That  the  mines  were 
assessed  at  an  amount  equal  to  one-half  of 
the  gross  value  of  the  ore  produced  In  1812, 
plus  all  the  net  proceeds,  and  that  the  as- 
sessment was  void;  (2)  that  the  actual  as- 
sessable value  for  taxation  of  the  Hull  City 
mine  was  and  is  $20,520,  and  of  the  Vindica- 
tor was  and  is  $283,300 ;  (3)  that  the  total 
assessable  value  of  each  producing  mine  in 
the  county  for  1913  was  and  is  the  amount  of 
its  net  proceeds  for  1012,  to  be  ascertained 
and  computed  by  the  rule  provided  by  the 
Laws  of  1902  as  interpreted  by  the  Supreme 
Court ;  (4)  that  December  16, 1913,  the  coun- 
ty commissioners  made  a  6-mlll  levy  for 
ordinary  county  expenses;  (5)  that,  comput- 
ing the  value  of  producing  mines  as  pro- 
vided by  the  Laws  of  1902,  the  total  valua- 
tion of  the  taxable  property  of  the  county 
for  1913  was  $14,592,465,  Instead  of  $19,677,- 
570,  and  that  the  maximum  levy  which  the 
board  could  make  upon  this  valuation  was 
and  is  2.7  mills  instead  of  6  mills ;  (6)  that 
the  0-mlll  levy  made  December  16,  1913,  waa 
without  the  recommendation  of  the  tax  com- 
mission, and  not  authorized  by  a  vote  of  the 
people,  as  provided  by  section  12,  a  137, 
Laws  1913,  and  void;  (7)  that  the  recom- 
mendation of  the  tax  commission  obtained 
February,  1014^  was  voici;  (8)  that  prior  to 
the  commencement  of  the  action  plaintiffs 
tendered  to  the  treasurer  amounts  greater 
than  the  taxes  which  could  be  lawfully 
levied  against  their  respective  mines;  (9) 
that,  as  a  condition  to  obtaining  relief,  plain- 
tiffs must  pay  or  tender  to  the  treasurer  all 
the  taxes  which  could  have  been  lawfully 
levied  by  the  board  December  16,  1913,  to 
wit,  2.7  mills  on  the  dollar ;  (10)  that,  when 
the  legal  is  substituted  for  tbe  void  assess- 
ment and  levy,  tbe  total  amount  that  should 
be  paid  to  the  treasurer  for  the  1813  taz». 
on  the  Hull  City  mine  Is  $991.15,  and  upon 
the  Vindicator  mine  is  $6,489.07.  The  county 
treasurer  was  perpetually  enjoined  from  at- 
tempting to  enforce  the  collection  of  the 
taxes  against  plaintiffs'  mines  and  from  sell- 
ing or  attempting  to  sell  aqy  of  tbem  for 
failure  to  pay  the  taxes,  provided,  howerw* 
that  plalnttffB  dutdd  bftve.  no  tnnefit  fton 
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the  decree  nnlen  witbln  60  days  they  aboold 
pay  or  tendu  to  the  treasurer  the  amoiinte 
above  foimd  to  be  the  lawful  taxes;  that 
ea<dk  and  every  owner  of  a  prodadng  mine 
should  tkave  a  like  benefit  of  the  decree.  The 
treasurer  was  perpetually  enjoined  from  en- 
forcing or  attempUag  to  enforce  the  void  levy 
of  6  mills  against  any  taxable  property  wha^ 
soev«r  situated  in  Tellar  oounty,  and  lu  tax- 
payer should  have  the  benefit  of  the  decree 
oDlces  within  60  days  he  should  pay  or 
tender  to  the  treasurer  as  taxes  for  county 
purposes  an  amount  equal  to  a  levy  of  2.7 
mills.  The  decree  then  provides  the  method 
by  which  all  the  taxpayers  of  the  county  may 
avail-  tfaansdves  of  its  provisions,  and  the 
court  retained  Jurtedlctlon  for  that  purpose. 

1.  Whether  the  flndti^  and  decree  are  cor- 
rect upon  the  pleadings  and  evidence  involves 
the  consideration  of  three  Important  ques- 
tions: First  Is  the  assessment  of  1913  void 
because  based  upcm  sectioD  2,  p.  666,  c  139, 
Uiws  1913,  which,  it  is  sliced,  is  in  viola- 
tiam  of  section  3»  art  1(^  of  the  state  Omsti- 
tutkni?  Second.  Should  the  act  of  191S  be 
held  constitutlozial  and  as  furnishing  the  rule 
to  be  followed  In  the  valvatUm  of  iHraUnclng 
miuea,  did  the  error  or  mistake  in  constru- 
ing the  rule  render  the  assessment  void? 
Third.  Is  the  levy  void  because  in  excess  of 
the  2.7'mlll  levy  fixed  by  meUon  6,  e  1ST, 
Laws  191S? 

(1]  2l  We  will  first  consider  the  levy.  This 
question  involves  the  constitntionallty  of  seo 
tioD  12,  &  137.  Iawb  1913,  v^ther  it  la  In 
violation  of  section  80,  ait  fi,  and  section  7, 
art  10;  of  the  Constitution.  The  revenue  act 
of  1018  places  a  limit  iqion  tiie  levy,  gradu- 
ated according  to  valuation,  which  restricts 
tlte  rate  in  Teller  county  to  2.7  mlUs  for  ordi- 
nary county  e^qtenses ;  Imt  the  act  also  pro- 
vides a  method  for  Increasing  the  levy, 
thoxM  the  board  be  of  tbe  opinion  that  the 
amount  limited  the  act  is  Insufficient,  fay 
Bulxnltting  the  question  of  an  increase  to  the 
tax  commission,  which  may  recommend  an 
increase  not  to  exceed  6  mUls,  and  it  is  pro- 
vided, further,  that  if  the  tax  commission 
refuses  to  recommend  the  increase,  such 
question  may  be  submitted  to  tlie  voters  ct 
the  county.  Any  levy  certified  to  the  as- 
sessor in  excess  of  su<ai  Umitatioas  is  uii> 
lawfuL  The  statute  prohibits  the  assessor 
from  entering  upon  the  tax  roll  any  excess 
levy,  eonnnands  him  to  zeduoe  any  excess 
levy  if  made,  and  to  extend  upon  the  tax 
ma  only  such  parts  of  the  levy  as  are  lawfuL 
niB  board  fixed  the  rate  of  levy  at  6  mills, 
whldi,  without  the  recommendatlcm  of  the 
tax  oMnmiarion  <»  a  vote  of  the  ctlectors  of 
Uie  count;^,  was  S.8  mills  In  excess  of  the 
maximum  limit,  and  It  is  claimed  that  all  the 
levy  In  excess  of  2.7  mlUs  Is  told,  could  not 
be  extended  upon  the  tax  roll,  and;  if  ex- 
tended, canncit  be  collected.  There  is  no  con- 
tention that  the  qnestlim  «f  tike  Increased 
levy  was  submitted  to  the  voters  of  the  coun- 
ty, so  that  the  only  qnestlims  presented  upon 


tills  branch  <tf  the  case  are:  First  la  sectbm 
12  of  the  act  constltnUonal?  and,  second,  did 
the  board  submit  to  and  obtain  the  recom- 
mendation of  the  tax  comml^lon  for  the 
increase? 

8.  It  is  claimed  that  no  Increased  levy  be- 
yond the  maximnm  limit  of  2.7  mills  could 
be  made  exc^  up<Hi  the  affirmative  vote  of 
the  electors  ot  the  oounty.  The  court  sns^ 
tained  this  contention,  and  held  that  so  much 
of  section  12  of  the  act  as  undertakes  to  con- 
fer power  upon  the  tax  commlssUm  to  recom- 
mend an  increased  levy  la  void,  because  in 
contravffiitlon  of  section  7,  art  10^  of  the 
Cimstitutton.  which  provides: 

"The  General  Assembly  shall  not  impose  taxes 
for  the  purposes  of  an^  county,  city,  town  or 
other  municipal  corporation,  but  may  by  law, 
vest  In  the  corporate  authorltleB  thereof  re- 
specUvely,  the  power  to  assess  and  collect  taxes 
for  all  puriwaea  of  such  corporation." 

Also  In  contravention  of  section  35,  art  G, 
of  the  Constitution,  whldi  provides: 

"The  General  Assembly  shall  not  delegate  to 
any  special  commission,  private  corporation  or 
association,  any  power  to  make,  supervise  or 
interfere  with  any  municipal  improvement,  mon- 
ey, property  or  effects,  whether  held  in  trust 
or  otherwise,  or  to  levy  taxes  or  perform  any 
municipal  function  whatever." 

In  this  ruling  the  court  committed  error. 
The  right  to  impose  taxes  for  county  ex- 
penses Is  vested  exduslvely  in  the  counties 
by  the  Constitution,  which  prohibits  the  Leg- 
islature from  imposing  taxes  for  county  pur- 
poses, but  places  no  restriction  upon  the  Leg- 
islature from  placing  a  limit  upon  the  amount 
of  levy,  nor  does  it  prohibit  the  Legislature 
from  curtailing  the  amount  of  taxes  the  coun- 
ty may  impose  for  county  purposes.  Bequlr- 
ing  as  a  condition  precedent  the  recommenda- 
tion of  the  tax  commission  before  the  board 
could  make  an  increase  did  not  vest  in  the 
tax  coDunlsslon  the  power  ot  levying  or  im- 
posing taxes.  The  Legislature  possesswl  the 
power  of  fixing  the  maximum  levy  tihat  a 
county  could  make  for  county  purposes,  and, 
under  the  doctrine  announced  in  the  Pitcher 
Case,  56  Colo,  300,138  Pac.  S09,  it  could  make 
the  tax  commission  the  instrumentality  of 
the  Legislature  in  determining,  as  a  condition 
precedent  whethw  there  existed  a  necessity 
for  an  Increase  by  providing  that  there  could 
be  no  Increase  without  the  consent  ot  the 
tax  commission.  The  act  does  not  give  the 
tax  commission  power  to  levy  taxes.  It  pro- 
vides, when  the  board  finds  that  the  limit  of 
levy  fixed  by  the  statute  will  not  raise  suffi- 
cient revenue  for  county  expenses,  a  method 
by  which  the  board  may  increase  the  levy 
beyond  the  limit  fixed  by  Oie  Legislature. 

[2, 3]  4.  The  court  held  that  the  submla- 
tfon  to  and  the  recmnmendatlon  of  the  tax 
commission  were  not  made  during  the  last 
quarter  of  1913,  and  that  the  stetute  requir- 
ing that  the  levy  be  made  during  this  quarter 
and  the  tax  list  delivered  to  the  treasurer 
not  later  than  January  1,  1914,  was  manda- 
tory, and  not  directory. 
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Sections  S760,  1216,  B666,  and  6076.  B.  S. 

1908,  proTide: 

"Sec.  57C0.  Oq  the  first  Monday  in  November 
In  each  year,  the  board  of  connty  commiasioners 
shall  by  an  order  to  be  entered  of  record  among 
their  proceedings,  levy  the  requisite  tax  for  the 
year.  *  •  •  If,  for  any  cause,  the  commis- 
sioners shall  not  be  able  to  levy  soch  taxes  on  or 
before  the  first  Monday  of  November,  in  any 
yeftr,  they  may  make  such  levy  at  any  time." 

"Sec.  1215.  The  fiscal  year  of  each  county  in 
the  state  of  Colorado,  shall  commence  on  the 
first  day  of  January  m  each  year.  The  board 
of  county  commissioners  of  each  county  in  this 
state  shall,  within  the  last  quarter  of  each  fiitcal 
year,  and  at  the  same  time  that  the  annual  levy 
of  taxes  is  made,  pass  a  resolution  to  be  termed 
the  annual  appropriation  resolution  for  the  next 
fiscal  year.  *  *  *  No  further  appropriation 
shall  be  made  at  any  other  tim«  within  saoh 
fiscal  year.  •  • 

"Sec.  5666.  As  BO<m  as  practicable  after  the 
taxes  are  levied,  and  not  later  than  the  first 
day  of  January,  annually,  every  county  assessor ' 
shall  deliver  to  the  eoonte  treasurer  the  tax 
Ust  and  warrant  under  his  hand  and  official 
seal,  setting  forth  the  assessmeot  roll,  with  the 
taxes  extended.   •   *   • " 

•■Sec.  5678.  •  •  •  The  failure  upon  the 
part  of  the  treasurer  or  assessOT  to  comply  with 
any  of  the  provisions  of  this  and  the  preceding 
sections  shall  In  no  wny  Invalidate  the  assess- 
ment,  the  levy  of  the  tax,  or  the  sale  of  any 
property,  for  nonpayment  of  the  tax." 

The  evidence  without  contradiction  shows 
that  November  6,  1913,  the  board,  by  resolu- 
tion duly  entered,  determined  that  the 
amount  of  tax  limited  by  the  act  was  insuffi- 
cient for  the  needs  of  the  county,  and  prior 
to  Decemtwr  16,  1913,  visited  the  tax  com- 
mission at  Denver  for  the  purpose  of  securing 
Its  recommendation  for  an  Increased  levy; 
that  the  tax  commission  heard  the  request 
of  the  board,  and  authorized  the  desired  in- 
crease; and  that  on  December  16.  1913,  the 
bonrd,  acting  under  the  belief  that  the  recom- 
mendation had  been  obtained,  made  a  levy  of 
6  mills.  It  also  a^MArs  that  no  record  was 
ke^  by  the  tax  commission  of  this  meeting, 
and  that  the  board  were  not  informed  of  that 
fact  until  some  time  in  January.  1914.  There- 
upon, fearing  the  want  of  such  record  might ; 
make  the  levy  void,  tiie  hoard  again  Tislted 
Denver,  uid,  Btter  consulting  with  the  Attor- 
ney General's  office,  a  petition  was  pr^iared 
and  filed  wltb  the  tax  commission  praying  its 
recommendatitni  for  such  Increase,  and,  upon 
hearing,  the  eommissiott  by  resolution  grant- 
ed Oie  prayer  of  the  board.  February  28, 
1914,  the  Mwrd  again  adopted  the  Identical 
tax  levy  resolution  pasted  December  16, 1913, 
and  again  cer^ed  the  rate  of  levy  to  the  as- 
sessor, who  thereupon  issued  and  delivered 
to  the  connty  treasurer  a  new  tax  list  and 
warrant  From  the  undisputed  testimony 
there  is  no  doubt  but  the  submission  to  the  tax 
commlsslim  and  Its  recommendation  for  the 
increased  levy  was  made  durliw  the  last 
quarter  of  1918,  and,  while  the  tax  commis- 
sion should  unquestionably  have  made  and 
preserved  a  record  of  Its  action  in  this  behalf, 
we  know  of  no  law  which  Invalidates  the 
levy  merely  because  it  failed  to  do  so,  nor, 
where  such  record  was  not  kopt,  that  pre- 


vents the  fact  from  being  dkown  by  otiier 
evidence.  The  following  authorities  are  In 
point:  Mugrage  t.  People  (AppJ  141  Fac 
522;  Geoi^etDwn  Co.  V.  HutchluBon,  4  Colo.  60. 

[4]  5.  Wfaetb^  statntes  Involving  the  con- 
structive steps  incident  to  taxatlcni  are  man- 
datory or  directory  depend  upmi  whether  or 
not  the  directions  given  the  officers  are  tar 
the  benefit  of  the  taxpayer,  to  give  falm  no- 
tice and  an  <^>portnnIt7  fbr  a  hearing,  or  for 
any  other  purpose  important  to  him.  The 
time  for  fixing  the  levy  and  deUverb^  the 
tax  warrant  to  the  treasurer  are  not  for  the 
purpose  of  giving  the  taxpayer  notice  or  a 
hearing,  and  are  of  no  concern  or  Importance 
to  him,  so  far  aa  the  time  for  doing  the  acts 
are  eoncemed.  Unquestionably  It  is  tiie  duty 
of  the  board  to  make'the  levy  bo  that  the  as- 
sessor can  certify  the  tax  list  and  warrant  to 
the  treasurer  ou  or  before  the  Isfc  of  January, 
bat  a  failure  of  the  comndaalonerB  or  the  as- 
sessor to  do  either  within  the  time  qndfled 
In  no  manner  affecta  the  taxpayer  and  is  di- 
rectory. Cooley  on  Taxation  (2d  Ed.)  pp.  288, 
289;  State  v.  Hannibal  Co.,  118  Mo.  297,  21 8. 
W.  14;  Wlngate  v.  Eetner.  8  Wash.  94,  86 
Pac;  091;  Perry  and  Hale  Oonntiea  v.  Bail- 
vray  Cio.,  65  Ala.  891;  Hallo  r.  Hdmer,  12 
Neb.  93.  10  N.  W.  668;  State  Harris,  17 
Ohio  St  61B:  State  ex  tel.  v.  Bank,  120  Mo. 
161.  26  S.  W.  872. 

It  la  argued  that  the  statute  requiring  the 
assessor  to  deliver  his  tax  list  and  warrant 
to  the  treasurer  on  or  before  the  lat  of  Jan- 
uary makm  it  mandatoi^  tiiat  the  commis- 
sioners should  make  the  levy  before  the  lat 
of  January,  If  it  was  mandatory  that  the 
assessor  should  deliver  the  tax  list  and  war> 
rant  <m  or  b^re  the  lat  of  January,  tiiere 
might  be  Corce  to  tiie  contention,  but  section 
S676  of  the  statute  expreaaly  provides  that 
the  failure  of  tiie  assessor  to  certify  bis  tax 
list  and  warrant  on  or  before  the  Ist  of 
January  shall  in  no  manner  invalidate  the 
tax  Ust  If  the  statute  requtrbig  the  time 
irithln  wUch  the  assessor  shall  certify  liU 
tax  Ust  and  warrant  is  dlrectcny,  then  it 
cannot  be  argued  that  on  account  of  the 
statute  requiring  the  assessor  to  owtlfy  hla 
tax  list  and  warrant  cm  or  before  the  iBt  of 
January  It  Is  mandatory  that  the  levy  shall 
be  made  before  tte  1st  of  Jannary.  It  is  onr 
condttsion  that  the  construction  to  be  placed 
upon  the  statutes  regarding  the  levy  and  ap- 
propriatlon  and  the  delivery  of  the  tax  Ust 
and  warrant  so  far  as  time  la  coneented.  Is 
directory,  does  not  concern  the  taxpayer,  and 
that  the  oourt  erred  in  holding  them  manda- 
tory. 

[I]  6.  The  court  hdd  section  2,  p.  666, 
Laws  1918,  was  unconstitutional  and  vM, 
and  that  section  81c.  p.  SO.  Laws  1002,  wa» 
therefore  In  fuU  force  and  etteet,  and  pro- 
vided the  rule  to  be  foUowed  In  aasessing 
the  value  of  producing  mines  for  taxation, 
and  granted  the  equitable  xeUef  ^yed  for^ 
by  Injunction,  upon  condition  that  ndaeown- 
era  should  pay  taxes  for  1913  upon  their 


Digitized  by  Google 


Colo.) 


TAUiOK  T.  VINDICATOR  OOmOU  QCLD  MIMINO  00. 


118 


mbiee,  based  upon  a  ralnation  ascertained 
by  the  rule  provided  In  the  act  of  1902,  In- 
stead of  191^.  It  is  contended,  should  the 
act  of  1913  be  held  constitutional  and  as  fur< 
ntshing  the  correct  rale  for  estimating  the 
valuation  of  prodndng  mines  for  taxation, 
then  that  the  assessor  of  Teller  county  mis- 
applied the  rule  as  construed  in  the  final  de- 
cision of  the  case  of  Paxon  t.  Cresson  Oo.,  60 
Colo.  ^06,  139  Pac.  531. 

An  intelligent  nndrastanding  and  oompre- 
hensloD  of  these  Questions  require  a  ecm- 
stderatlon  of  the  Constitution  and  statntes, 
as  well  as  the  judicial  Interpretation  thereof 
acqoiesced  In  for  the  past  40  years,  regard- 
ing the  assessment  of  metalliferonfl  mines 
for  taxation. 

Section  Sj  art  10,  ot  tba  GoDstitatlon 
Adopted  in  1878  provided  that  mines  bearing 
predoos  metala  abonld  be  exenvit  fnna  tax- 
ation for  the  period  of  10  years  from  tbe 
adoption  of  the  ConstitutloD,  and  thereafter 
taxed  as  provided  by  law.  Porsuant  thereto 
tbe  L^lslature,  after  obtaining  the  opinion 
of  the  Supreme  Coort,  In  1887  passed  an  act 
providing  for  tile  tuatlon  of  mines  by  which 
It  divided  them,  i!or  tills  purpose,  into  two 
classes,  producing  and  nonprododng,  and  an 
mines  producing  mineral  exceeding  in  value 
the  sum  of  fl,000  per  annnm  wwe  art>itrailly 
classed  as  producing  mlnesL  Section  8,  |^ 
341,  Laws  1887;  People  ex  rel.  v.  Henderson, 
12  Colo.  372.  21  Pac.  144;  Pilgrim  Co.  v.  Tel- 
ler County,  32  Colo.  SS8,  76  Pac  804.  The 
act  then  provided  that  all  producing  mines 
should  be  valued  for  revenue  purposes  lit  a 
finm  not  to  exceed  one-flfth  of  the  gross  pro- 
ceeds the  mine  duilng  the  preceding 
year.  This  act  vu  declared  constltutlomd, 
was  followed,  and  remained  the  law  until 
1902,  when  It  was  amended  by  an  act  provid- 
ing that  all  mines  whose  gross  production  ex- 
ceeded ^,000  per  annnm  should  be  classed  as 
producing  mines,  and  all  others  as  nonpro- 
dudng,  and  that  all  prodndng  mines  should, 
for  taxation,  be  valued  at  a  sum  equal  to 
one-fourth  the  gross  proceeds  for  the  preced- 
ing year,  unless  the  net  proceeds  exceeded 
one-fOurUi  the  gross,  In  which  event  the  mine 
should  be  valued  at  an  amount  equal  to  tibe 
net  proceeds  for  the  preceding  year.  Three 
arbitrary  diangee  were  made:  Flrsl^  a  pro- 
dndng mine  was  raised  from  ^,000  to  |S,- 
000;  second,  the  fraction  was  raised  from 
pne-flfth  to  one-fourth ;  and,  tiiird,  if  the  net 
occeeded  one-fourth  the  gross,  tlien  the  mine 
•WAS  to  be  assessed  at  a  sum  equal  to  tbe 
net.  Instead  of  a  fraction  of  tbe  gross.  This 
mode  at  estlmatlhg  the  value  of  mines  for 
taxation,  by  an  arUtrary  rale  fixed  by  the 
Legislature  in  1887  and  1002,  has  been  upheld 
In  the  following  cases,  as  constitutional: 
Taxation  of  Mining  Claims,  9  Colo.  680^  31 
Pae  470;  People  ex  rel.  v.  Hoidason.  12 
Colo.  86%  n  Pac.  144;  Ames  t.  Pet^e,  26 
Colo.  107. 108.  lOe,  SO  Pac.  OBO;  Pilgrim  Oo. 
T.  TelteT  County,  82  Colo.  884,  76  Pac.  864 ; 
Voster  T.  Hart  Co..  BS'OolOi.  480. 122  Pac.  48; 
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I^on  v.  Cresson  Co.,  06  Oolo^  206, 189  Pac 
531.  In  1913  the  Legislature  i^[aln  amuided 
the  law  by  i>rovtding  that  the  aasesnor  shall 
for  the  purpose  of  assessment  for  taxation 
value  each  prodndng  mine  at  a  sum  equal 
to  one-half  of  the  gross,  plus  all  the  net  pro- 
ceeds for  the  preceding  year.  Section  2.  p^ 
560.  Laws  1918.  And  this  Is  the  act  the 
constitutionality  of  which  is  challenged. 

7.  Mo  question  was  raised  here  nor  was 
before  tbe  court  involving  the  actual  full 
cash  market  value  of  the  mines.  Both  sldra 
agree  tbe  controversy  Is  over  which  act  is 
controlling.  The  assessor  attempted  to  fol- 
low tide  arbitrary  rule  of  valuation  prescrib- 
ed by  the  act  of  1913,  and  the  question  is 
whether  he  should  have  followed  It  or  tbe 
act  of  1002,  and,  should  the  former  act  be 
the  law,  then  whether  he  rightfully  construed 
the  act  and  made  a  proper  application  of 
the  rule.  It  is  dalmed  the  act  of  1918  Is  In 
violation  of  seeti<m  8,  art  10.  of  tlw  Consti- 
tution, whidi  provides; 

"AH  taxes  shall  be  uniform  upon  the  same 
clsBB  of  subjects  within  the  territorial  UtnitB 
ot  the  authority  levyioe  the  tax,  and  shall  be 
levied  and  collected  under  zeoeral  laws,  which 
shall  prescribe  such  regnlations  as  shall  secure 
a  just  valuation  for  taxation  of  all  property, 
real  and  personal" 

—and  is  v(dd:  Blrst;  beeanse  It  singles  ont 
prodneii^  mines  and  causes  them,  as  a  class, 
to  be  assessed  and  taxed  at  an  amount  which 
more  than  equals  their  net  proceeds,  and  that, 
while  other  property  In  the  county  is  nsBssoeil 
at  its  actual  cash  value,  producing  mines  are 
assessed  at  much  more;  second,  because  It 
establishes  a  rule  calculated  to,  and  which 
does,  produce  groes  Inequality  and  Injustlos 
In  the  burden  of  taxation  between  tbe  own- 
ers of  producing  mines. 

MetalUfeiona  ndnes  constltate  a  class  ot 
property  of  such  character  that  their  values 
are  unknown,  uncertain,  flnctvatliig,  bard  to 
estimate  and  dlfflcolt  to  asomrtala.  Ovdlnart- 
ly  It  would  be  Impossible  for  the  assessor  to 
knov  Uie  extent  valoe  of  ore  shoots  or  of 
a  mine.  Tbe  value  ultlnutely.  of  eonts^ 
depads  upon  the  net  proceeds  derived  trtm 
the  ore,  but  this  cannot  be  known  until  the 
ore  has  been  extracted,  after  which  the  mlne^ 
as  sndi^  has  no  nlue^  Hie  assessmoit,  from 
the  nature  and  character  of  Qw  properly, 
furalAhes  an  intricate,  peridexlng,  and  dlffl- 
cnlt  pnAlem  In  taxation,  ot  many  and  pe- 
culiar complications.  Unless  some  legislative 
rale' of  nniformlty  Is  established  by  whidi 
the  value  of  mines  may  be  approximated  tot 
taxation,  great  lack  of  uniformity  will  re- 
sult, occasioned  by  assessovs  of  the  various 
mining  counties  foUowii^  different  rale^  or 
adopting  dlfferrait  methods  In  arriving  at 
valuations.  It  is  therefore  held,  tm  the  pur- 
pose of  securing  uniformity  throughout  the 
state  In  the  assessment  for  taxation  of  this 
class  of  pn^>erty,  that  the  Legislature  may 
adopt  any  rule  It  sees  fit  that  Is  not  palpably 
unjust,  oi^resBive.  or  Inadequate.  Indeed, 
both  sides  to  the  Uttgatlon  concede  that  the 
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mte  establlBhed  in  1887  and  1902  is  consti- 
tutional, and  plaintiffs  seek  to  have  their 
property  assessed  under  the  rale  of  1902, 
while  defendants  claim  the  act  of  1913  is 
constitutional  and  is  the  law  that  should  he 
followed. 

In  1887  this  court  announced  an  opinion 
In  answer  to  leglalatlve  inquiry,  in  which  it 

said; 

"If  the  Leffislature  should  see  fit  to  make  the 
gros9  output  of  prodticiDg  mines  the  criterion 
to  govern  assessors  in  determining  the  valua- 
tions of  this  class  of  mining  property,  we  per- 
ceive no  constitutional  objections  to  the  meth- 
od." Taxation  of  Mioinc  Claima,  9  Colo.  639, 
21  Pac.  476. 

Acting  in  accordance  with  this  opinion, 
the  Legislature  adopted  the  rule  that  pro- 
dadng  mines  should  be  assessed  at  a  sum 
equal  to  one-flfth  of  the  grosB  proceeds.  This 
was  an  arbitrary  rule  adopted  as  a  method 
of  estimating  or  approximatlnK  the  value  of 
producing  mines,  regardless  of  the  net  pro- 
ceeds. Instead  of  taking  all  the  gross  pro- 
ceeds as  suggested,  it  chose  a  fraction  as  rep- 
resenting the  sum  which  would  constitute  the 
value  for  taxation.  No  mention  is  made  of 
net  proceeds.  They  may  be  more  or  less 
than  one-fifth  the  gross  proceeds,  or  amount 
to  nothing.  It  made  no  difference.  For  the 
pnrxmse  of  taxation,  the  assessor  can  exer- 
cise no  judgment  or  discretion  as  to  values. 
He  must  foUow  the  rule  and  fix  a  value  on 
the  mine  at  a  sum  equal  to  one-fifth  the  gross 
proceeds.  It  is  contended  the  Legislature 
presumed  that  four-fifths  of  the  gross  value 
was  consumed  in  production,  and  the  remain- 
ing one-fifth  was  the  net.  If  this  be  true,  It 
only  shows  that  the  Legislature,  in  the  exer- 
cise of  Its  idenary  power,  may  arbitrarily 
establish  a  rule.  The  act  of  1902  changed 
the  fraction  from  one-fifth  to  one-fourth  the 
gross,  unless  the  net  exceeds  one-fourth  the 
gross,  in  which  event  the  value  of  the  mine 
should  be  assessed  at  a  sum  equal  to  the  net. 
By  the  act  of  1902  the  assessable  value  might 
be  a  sum  equaling  one-fourth  the  gross  or  all 
the  net,  while  by  the  act  of  1887  it  could 
on]y  be  one-fifth  the  gross.  If  there  was  no 
net,  or  If  It  was  equal  to  or  less  than  one- 
fourth  the  gross,  then  one-fourth  the  gross 
was  used,  but,  whenever  the  net  reached  a 
sum  more  than  one-fourth  the  gross,  the  net 
was  used.  So  by  the  act  of  1902  we  had  an 
arbitrary  rule  by  which  In  one  contingency 
one-fourth  the  gross  and  In  another  all  the 
net  was  used  to  obtain  the  sum  that  should 
equal  the  value  of  the  mine  for  taxation. 
The  question  of  the  constitutionality  of  the 
act  of  1887  was  In  litigation,  and  Chief  Jus- 
tice Helm,  speaking  for  this  court  In  the 
Henderson  Case,  said : 

"In  approaching  the  considerntion  of  this  case 
we  remember  that  the  act  challenged  is  framed 
in  the  interest  of  the  public  revenue ;  that  to  a 
limited  extent  it  is  nn  exercise  of  the  taxing  pow- 
er ;  and  that  therefore  only  upon  the  most  clear 
and  convindng  grounds  tuiouid  the  court  con- 
sider favorably  oMectlons  thereto.  We  also 
bear  in  mind  the  famlltfir  principles  that,  ex- 
cept ai  contndled  by  ooniftitatioiial  limitation, 


tiie  authority  of  a  state  Legidatnre  In  enacting 
laws  is  plenary,  and  that,  unless  there  be  a  clear 
and  positive  repugnancy  between  a  statute  and 
the  Constitution,  the  statute  must  be  upheld." 
"In  some  instances  one-fifth  of  the  groae  oat- 

f»ut  will  represent  more,  and  in  other  instances 
ess,  than  the  real  net  profit  But  this  is  not 
intended  to  be  a  tax  upon  the  net  profit.  It  is 
a  tax  upon  the  supposed  value  of  the  property 
itself ;  the  proportion  of  the  gross  output  select- 
ed being  simply  a  basis  or  guide  provided  by 
the  Legislature  in  approximating  such  value. 
These  suggestions  only  serve  to  illustrate  the 
propriety  of  classifying  producing  mines  by 
themselves,  and  applying  thereto  special  rules 
for  ascertaining  values."  People  ex  rel.  v.  Hen- 
derson, 12  Colo.  371,  377,  21  Pac.  144. 

In  the  Hart  Case,  52  Colo.  469,  122  Pac. 
48,  speaking  of  the  gross  and  net  proceeds 
mentioned  in  the  act  of  1902,  it  is  said: 

"A  Sxed  proportion  thereof,  or  the  actual  net 
proceeds,  if  they  exceeded  such  proportion, 
would  fix  the  value  of  such  property  for  the  pur- 
poses of  taxation." 

And  again  on  the  same  page: 

"The  valuation  for  the  purpose  of  taxation  of 
a  producing  proper^  is  based  upon  a  percent- 
age of  such  production,  or  the  net  proceeds,  if 
they  exceed  toe  percentage  specified. 

In  1913  the  law  was  again  amended,  but 
this  time  the  Legislature,  Instead  of  using 
some  fraction  of  the  gross,  or  all  the  net, 
used  a  fraction  of  the  gross  and  all  the  net  as 
the  criterion.  If,  as  contended  by  counsel,  a 
fraction  of  the  gross  was  Intended  to  repre- 
sent the  net,  and  the  Legislature  meant  by 
the  acts  of  1887  and  1902  that  mines  should 
be  valued  at  a  sum  equal  to  the  net  proceeds, 
then  by  the  act  of  1913  it  must  have  Intend- 
ed -to  change  the  rule  and  adopt  all  the  net 
and  a  fraction  of  the  gross  as  the  criterion 
in  measuring  the  value  for  taxation.  But  we 
do  not  agree  with  counsel  that  only  the  net 
has  been  or  can  be  adf^ted  as  the  basis  of 
the  rule.  The  act  of  1887  was  based  up<m  a 
fraction  of  the  gross  production;  the  act  of 
1902  was  based  upon  a  fraction  of  the  gross 
production  or  upon  the  net  proceeds  when 
they  exceeded  this  fraction ;  the  act  of  1913 
is  based  upon  a  fraction  of  the  gross  produc- 
tion and  the  net  proceeds.  The  effect  is  to 
change  the  word  "or"  In  the  act  of  1902  to 
"and"  in  the  act  of  1913.  If  it  was  constltu< 
tlonal  in  1887  for  the  Legislature  to  choose 
oue-flfth  of  the  gross,  and  in  1902  one-fourth 
of  the  gross,  unless  the  net  exceeded  one- 
fourth  the  gross,  In  which  event  all  the  net 
should  be  used.  It  was  constitutional  In  1913 
for  it  to  adopt  one-half  the  gross  and  all  the 
net  as  the  criterion.  One-fifth  or  one-fourth 
the  gross  is  not  the  same  thing  as  the  net, 
and  it  is  only  by  an  arbitrary  rule  that  coun- 
sel can  claim  that  they  represent  the  net 
That  the  Legislature  did  not  intend  that 
these  fractions  should  arbitrarily  represent 
the  net  is  shown  by  the  act  of  1902,  where  it 
is  provided  that  the  net  shall  be  used  only 
if  It  exceeds  one-fourth  the  gross.  It  is  claim- 
ed a  fractional  part  of  the  gross  is  used  ar- 
bitrarily to  represent  the  net  whether  It,  in 
ftict,  does  so  or  not ;  but  thi«  cannot  be  true, 
because  the  act  provides  the  gross  phali  be 
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obtained  by  deducting  the  cost  of  transporta- 
tion and  treatment,  and  tbe  net  sball  be  as- 
certained, not  by  an  arbUrary  fraction  of  the 
groaa,  bat  by  deducting  from  the  gross  the 
cost  of  redactton,  and  then  that  a  fraction  of 
the  gross  plus  all  the  net  obtained  in  this  waj 
shall  be  a  sum  equaling  the  Taloe  of  the  mine 
for  taxation.  While  the  Legl^ture  could 
not  say  that  one-half  the  gross,  plus  all  the 
net,  in  fact  equals  the  net  proceeds,  it  could 
lawfully  say  that  the  amount  so  deteimined 
should  T^reaent  the  value  of  the  mine  tor 
taxation.  The  statute  provides  a  rnle  for 
arrivlns  at  the  valne  of  producing  mlnea  for 
taxation  and  le  oonstitntliCHial. 

8.  It  18  oontooded  tiift  1913  act  la  nnom- 
atltnUonal,  becaose,  instead  of  produdng 
eqnallty  and  uniformity  In  the  bnrdai  of 
taxation,  it  results  In  gma  Inequality  and 
injustice  between  the  owners  of  produeing 
mines  as  a  class.  It  Is  said,  slnoa  the  gross 
proceeds  equal  the  net  plus  the  coat  of  ^trac- 
tion  or  the  production  of  ore,  that  the  cost  of 
production  is  necessarily  Included  m  the 
gross  proceeds,  so  that  the  nltlmate  valne  of 
the  gross  proceeds  to  the  owner  of  the  mine 
depends  on  how  mneh  ot  the  gross  proceeds 
are  ctmsumed  In  production;  that  the  real 
value  cS  the  gross  proceeds  to  one  owner  may 
r^resent  a  great  deal,  while  to  another  wrj 
little  or  nothing,  depending  on  how  mudi  of 
the  gross  Is  swallowed  up  in  the  cost  ot  pro- 
duction; therefore  the  owners  of  hl^-grade 
mines  will  be  favored  in  the  cost  of  prodnc- 
tlou  and  tQxatlon  as  against  the  more  unfor- 
tunate owners  of  low-grade  properties.  It  Is 
neither  the  net  nor  gross  proceeds  that  are 
taxed.  It  la  the  mine.  They  are  only  em- 
ployed in  formulating  a  rule  by  which  the 
value  of  Oie  mine  may  be  estimated  or  ap- 
proximated for  the  purpose  of  taxation, 
alien.  It  Is  not  always  true  that  the  cost  of 
production  in  low-grade  mines  is  compara- 
tively the  highest  It  may  be  and  often  bap- 
pens  that  the  owners  of  low-grade  mines  are 
the  more  fortunate.  As  the  gross  Includes 
the  net  plus  the  cost  ct  production,  when  the 
cost  of  production  Increases,  the  net  de- 
creases, and  vice  versa.  Mining  operations 
are  attended  with  so  many  Intricate  difficul- 
ties, uncertaintlea,  and  complications  that  we 
have  upheld  the  power  of  the  Legislature  to 
provide  a  uniform  rule  for  their  taxation. 
The  same  objection  here  urged  was  raised  to 
the  acts  of  1887  and  1902,  and  we  cannot  see 
that  the  act  of  1913  In  any  manner  changes 
the  principle  Invt^ved.  It  may  produce  some 
Inequality  and  hardship  In  particular  cases, 
as  the  other  acts  undoubtedly  did,  but  the 
Ingenuity  of  man  cannot  devise  a  system  for 
the  taxation  of  mines  In  which  this  will  not 
be  the  case.  From  the  very  character  of  the 
property  there  can  be  no  system  evolved 
that  in  some  instances  will  not  produce  in- 
equality and  lack  of  uniformity  In  taxation. 
So  iMig  as  our  present  system  of  assessment 
prevails,  such  Inequality  must  be  treated  as 


an  unavoidable  Incident  In  the  Henderson 
Case,  Chief  Justice  Helm,  speaking  for  the 
court  relative  to  the  act  of  1887,  said: 

"Exact  uniformity  and  mathematical  accuracy 
in  valuations  are  absolutely  impossible.  NoUi- 
Ing  that  can  be  devised  by  human  reason  wSl 
secure  such  exactness  or  accuracy." 

In  Ames  v.  People,  26  Colo.  105,  56  Pac. 
656,  Chief  Justice  Campbell,  speaking  for  the 
court,  said: 

"Id  the  metbod  of  laying  a  tax,  either  aa  ta 
the  assesameDt  or  the  apportionmeut,  the  Gen- 
eral Assembly  is  not  restricted  b;  the  Conetitu- 
tion,  and,  unless  the  legislation  is  palpably  un- 
just, oppressive,  or  inadequate,  courts  will  not 
substitute  their  judgment  for  tiiat  of  the  legis- 
lature." 

In  the  Hart  Case,  62  Colo.  468-471,  m 
Pac.  51,  52,  Mr.  Justice  Gabbert,  speaking  for 
the  court,  said: 

"The  Constitution  leaves  the  subject  of  assess- 
ing mines  to  the  wisdom  of  the  Legislature  by 
simply  requiring  that  it  shall  prescribe  regula- 
tions by  general  law  which  shall  secure  just 
valuations  for  the  purposes  of  taxation.  If  the 
rules  so  prescribed  are  not  clearly  calculated 
to  produce  gross  inequality  and  injustice  in  the 
assessment  of  different  parcels  of  property  be- 
longing to  the  same  class,  the  courts  will  not 
interfere.  No  doubt,  instances  of  injustice  and 
hardship  will  sometimes  result  under  the  stat- 
ute now  under  consideration,  but  this  is  nece^ 
sarily  true  of  all  statutes  providing  methods, 
for  the  assessment  and  taxation  of  property. 
'Exact  uniformity  and  mathematical  accuracy 
in  values  for  these  purposes  are  absolutely  Im- 
possible. No  statute  can  be  framed  which  wiU 
bring  about  these  results.'* 

"So  long  as  classification  is  based  upon  the 
nature  of  property  justifying  it,  there  Is  noth- 
ing to  foroid  legislative  da ssin cation  for  the 
purposes  of  taxation,  or  to  prevent  the  fixing  of 
valuation  of  different  classes  by  different  meth- 
ods, provided  that  by  the  method  prescribed 
for  a  particular  class  of  property  the  burden 
of  taxation  is  uniformly  imposed  upon  that 
class,  is  just  and  equitable,  and  does  not  exempt 
it  from  bearing  its  fair  proportion  of  the  bur^ 
den  of  taxation,  as  compared  with  otiier  classes 
of  property." 

9.  We  are  of  the  opinion  the  levy  fixed  by. 
the  board  of  county  commissioners  Is  legal 
and  valid,  that  the  act  of  1913  la  constitu- 
tional, and  that  It,  and  not  the  act  of  1902, 
provides  the  true  rule  for  estimating  the- 
value  of  producing  mines  for  taxation ;  that 
the  findings  and  decree  upon  the  pleadings 
and  evidence  to  the  contrary  are  erroneous^ 

[I]  But  it  is  contended,  granting  the  levy, 
is  legal,  and  the  act  of  1913  valid,  stUl  that 
the  assessment  was  void,  at  least  as.  to  the 
excess,  because  the  assessor  did  not  follow 
a  proper  construction  of  the  statute ;  there- 
fore plaintiffs  are  entitled  to  equitable  celief 
by  injunction. 

September  6,  1913,  we  handed  down  an 
opinion  in  what  is  known  as  the  Cresson. 
Case,  overruling  the  lower  court  In  which  we 
construed  "gross  proceeds"  to  mean  the  gross 
value  of  the  ore  extracted,  without  deducting 
the  expenses  of  the  cost  of  transportation  to . 
the  place  of  sale  or  reduction,  and  the  cost 
of  sale,  treatment  or  reduction.  Following 
this  opinion  as  the  correct  interpretation  of 
the  law,  the  assesaor  constnied  "grosB  pro-. 
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ceeda"  to  mean  the  grtjm  Talne  of  the  ore 
extracted  from  the  mine  wltfaont  any  dedne- 
tloM.  Marcb  2, 1914,  this  opinioD  was  with- 
drawn, and  A  final  opfnloo  a  poo  petition  for 
rebearinc  was  anaoimoed  affirming  the  Jndg- 
nient  of  the  lower  court,  in  which  we  htid 
that  the  words  "gross  prfieeeds"  did  not  mean 
the  gross  assay  valne  of  the  ore  extracted 
from  the  mine  without  deductions,  bnt  meant 
the  amonot  of  money  actually  received  by 
tbe  owner  for  his  ore  after  deducting  the  cost 
of  transportation  to  the  piace  of  sale  or  re- 
duction, and  tbe  cost  of  sale,  treatment,  or 
redaction.  So  It  Is  erfdent,  nnder  the  final 
decision  of  tbe  court,  tbe  assessor  erred  In 
bis  jadgmmt  In  tbe  proper  crastructltm  of 
the  rule.  But  this  does  not  make  tbe  tax 
void,  as  where  no  tax  Is  authorized  by  law, 
or  where  tbe  jvoper^  Is  not  subject  to  tax- 
ation, or  a  rate  ot  levy  Is  made  prohlUted  by 
law.  or  tbe  assessor  aAopia  a  mle  fw  aivrox- 
Imatlng  nines  where  no  mle  Is  piorlded  by 
statute.  In  tills  case  there  was  a  ralld  tax. 
A  tax  was  aatborlzed,  and  It  cannot  be  said 
a  tax  was  Imposed  where  no  tax  was  antbor- 
Ized.  The  rate  of  levy  was  ralld,  the  proper- 
ty was  in  existence,  and  was  subject  to  tax- 
ation. Tbe  Legislature  provided  a  mle  for 
estimating  and  arrlrlng  at  its  value  fbr  tax- 
ation. The  assessor  bad  tbe  constltntional 
power  to  assess  it,  and  fbUowed  the  cwrect 
mle:  be  therefore  was  acting  within  Us  Ju- 
risdiction. Tbat  be  erred  in  Jndgmoit  In  a 
proper  constrnctlon  of  tbe  mle  Is  undoubted- 
ly tme,  bnt  this  wu  not  sadi  a  ladk.  of  Ju- 
risdiction as  would  render  tbe  tax  void.  It 
was  an  error  In  assessment  Tbe  dilEHence 
consists  in  an  absence  of  authority  ftnd  a  mis* 
take  in  Its  exerdse.  It  conies  nnder  tbe  gen- 
Aral  head  of  Irregularity,  defects,  (Mnlsslons, 
mistakes,  or  errors  of  Judgment,  and  does 
not  render  tbe  tax  prima  facie  void.  When 
the  tax  is  erroneous  or  illegal,  for  the  reason 
that  the  assessment  Is  erroneous,  section 
57S0,  B.  S.  1908.  fumlsbes  an  adequate  legal 
remedy  by  first  paying  the  tax  and  then 
bringing  a  suit  to  recover  back  tbe  excess. 

[7]  It  is  said  this  would  cause  a  mulUpUci' 
^  of  suits  at  law  wbldi  would  mulct  the 
county  in  unnecessary  coats,  sufficient  to  give 
a  court  of  equitr  Jurisdiction.  It  is  a  pre- 
requisite before  a  court  of  equity  wlU  inter- 
foe  to  restrain  tbe  collection  of  taxes,  as 
a  general  rule,  thougb  there  may  be  some 
exceptions,  that  the  tax  must  be  prima  facie 
void.  Or^n  Bank  r.  Jordan,  16  Or.  113, 
17  Pac  621;  Balfour  v.  City  of  Portiand 
<C.  C.)  28  Ted.  740;  HcLeod  et  aL  v.  Be- 
cevenr*  71  Fed.  4^1,  18  C.  C.  A.  188;  Mayor 
T.  Davenport,  02  N.  T.  604 ;  CoUlns  v.  City, 
118  Iowa,  80,  91  N.  W.  791. 

[t]  In  ttie  next  place  we  do  not  think  It  Is 
shown  there  will  be  a  mulUpUdty  of  suits. 
If  tbe  count?  permits  such  a  thing  to  happen 
after  tbls  pronouncement,  it  must  suffer  tbe 
consequence.  Tbe  county  confessN  the  error 
of  the  assessor  which  it  expresses  a  willlng- 


neas  here  to  correct  and  only  eoDect  tbe 
proper  tax.  Plaintiffs  in  tbelr  brWs  say  they 
are  willing  and  audoos  to  pay  tbe  proper  tax 
when  the  court  anDonnoes  tbe  correct  rule  by 
whkik  it  can  be  asontaliwd.  With  tills  ex- 
isting unanimity  of  good  wUl  and  desire  to 
aUde  by  tbe  mle  met  tj  thSa  dedtfan.  It 
dkoold  not  be  neneasaiT  tobAig  ugr  salt  at 
law. 

We  hold  the  act  of  1913  constitDtltfial,  and 
tbe  levy  valid.  Tbe  Cieestm  Case.  96  Otthk 
208, 139  Pac  531,  annoonoes  tbe  proper  taitw- 
pretntion  of  the  mle.  We  wHl  not  presume 
after  a  ]H«cedent  has  been  ^i«»»hiWMw1  by  this 
court  for  the  guidance  ot  the  taxing  ofSdala 
of  tbe  state  that  Cbey  wUl  oat  Callow  it.  We 
brieve  tbe  error  of  tbe  aasesaor  can  and  will 
be  corrected  by  the  pnHiter  taxing  officer^ 
and  that  tbe  owners  of  producing  mines  will 
have  no  trouble  with  the  oflldals  In  paying 
Into  tbe  county  treasury  their  Just  taxes, 
based  upon  a  prefer  ■Bnrnsmcpt  aaentained 
in  harmony  with  the  rule  of  construction 
here  announced.  If  any  question  should 
arise,  there  Is  no  doubt  bnt  what  each  pro- 
ducing mine  can  pay  tiie  tax*  demanded*  and 
then  bring  suit  to  recover  back  any  excess 
with  cost&  This  would  prove  such  an  ex- 
pensive luxury  and  cause  the  county  such  an 
expense  in  the  way  of  costs  that  we  cannot 
presume  it  will  happen. 

Tbe  Jndgmrat  Is  reversed,  and  the  cause 
remanded,  with  directiona  to  tbe  lower  court 
to  dismiss  the  action. 

Beversed. 

On  petition  for  rdiearing  ttttt^  WHIT^ 
and  TEUiBB,  J  J.,  dlssoit 

TBLLEB,  J.  (dlssentins).  I  Cannot  agree 
with  tiie  conduslon  of  this  court  tbat  the 
Judgment  of  the  district  court  was  wrong; 

nor  am  I  willing  that  some  et  tbe  statemoits 
in  the  court's  opinion,  aa  to  tiie  effect  of  our 
former  adjudications  wbldi  axe  used  aa 
pconises  for  the  conclusion,  go  nneballeoged. 
In  Qie  court's  opinion,  in  discussing  the  ^ 
mill  levy.  It  is  said  that: 

"UDder  the  doctrine  annoonced  In  the  Piteha 
Case,  56  Colo.  359,  138  Pac  609,  It  [the  Legis- 
latnre]  could  make  tiie  tax  commWton  the 
inatramentalitr  of  the  Legialatiura  in  determin- 
ing, as  a  condition  precedent,  whether  there  ex- 
isted a  necessity  for  an  increase  by  providing 
that  there  could  be  no  Increase  without  tbe  con- 
sent  ot  the  tax  commission." 

The  case  dted  Is  thus  made  the  basis  ot 
holding,  without  discussion,  tiiat  section  12 
of  chapter  137,  Laws  of  1013.  la  valid. 

Accepting  tbe  law  laid  down  In  that  case 
solely  because  it  has  been  so  announced  by 
this  court,- 1  am  nnwUllng  that  its  applica- 
tion should  be  extaded  beyond  the  facts 
there  presented  fbr  determination.  A  care- 
ful reading  of  tbe  majori^  opbiton  In  that 
case,  and  of  tiie  tiire^  dissenting  opinions, 
shows  tbat  section  12  of  the  law  of  1913  was 
not  considered  or  even  mentioned.  Xhat  case 
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iDTolTCd  only  the  matter  of  aaaeesmenta.  The 

qaeetlon  being  still  open  for  determliutlon, 
It  sbonld  be  decided  npon  due  onuddwatlra 
as  a  graTe  coiistitntlonal  qneetton.  Accord- 
iog  to  the  genius  of  onr  Instttntloiis,  local  af- 
fairs are  to  be  managed  by  local  officers,  and 
to  empower  a  state  commlssioii,  not  recog- 
nised by  the  ConstltntloD,  to  determine  so 
important  a  question  as  tbat  of  the  amoont 
of  taxes  that  a  county  may  levy,  Is  contrary 
to  the  whole  theory  of  democratic  govem- 
ment.  It  is  not  sufficient  to  say  that  "the 
act  does  not  give  the  tax  commission  power 
to  lery  taxes."  True,  it  does  not  do  so  in 
express  terms,  but  the  effect  is,  beyond  ques- 
tion, to  give  it  that  power.  If  that  be  not  so, 
why  the  discussion  as  to  effect  of  the  com- 
mission's order  in  this  case?  If  the  excess 
of  the  lery  beyond  2.7  mills  is  vaUd  only  by 
reason  of  the  act  of  the  commission,  then 
that  act,  In  l^al  effect,  con stl toted  the  levy. 
The  most  that  can  possibly  be  said  for  It  is 
that  the.  tax  commission  and  the  county 
oommlsslonera,  acting  Jointly,  made  the  levy. 
Section  36  of  article  6  of  the  Constitution 
clearly  i»ohlblts  interference  by  special  com- 
mlsdons  or  other  bodies  therein  named  with 
local  affairs,  Including  the  levying  of  taxes. 
It  la  true  that  the  liOglslature  may  fix  a 
limit  at  lery,  but  it  cannot  delegate  that 
power  to  any  board  or  commission.  In  my 
opinion,  section  12  of  the  law  under  consid- 
eration is  void  as  an  attempt  to  delegate 
l^slatlTe  power  to  the  tax  commission,  and 
the  excess  levy  above  2.7  mills  Is  also  void. 
I  am  farther  nnaUe  to  accept  the  conclusion 
that  the  levy  Is  merely  irregular  becanse  the 
assessment  was  made  under  a  wrong  con- 
BtmctloD  of  a  fixed  role.  I  am  at  a  loss  to 
understand  how  it  can  be  said  that  the  as- 
sessor followed  the  correct  rule,  since  it  Is 
admitted  that  be  did  not  m^  a  correct  val- 
uation under  the  law  as  construed  by  this 
court. 

The  law  provides  for  the  famishing  to  the 
assessor  of  specified  data,  and  the  valuation 
of  produdng  mines  for  assessment  purposes 
Is  tta«i  a  mere  matter  of  mathematical  cal- 
culation. The  rule  consists  In  the  prescribed 
method  at  making  Qiese  computatloiis.  When 
that  method  Is  not  nsed,  the  rule  Is  not 
used.  So,  when  the  assessor  In  this  case  ap- 
plied to  the  data  in  hand  a  method  of  oom- 
potatlon  not  recognised  by  the  law,  he  did 
not  use  fb»  rale  prescribed  bgr  law.  Once  he 
bad  departed  from  the  lawful  method,  he 
might  as  well  have  applied  one  system  of 
oompntalSon  as  another.  In  short,  he  was 
maldnE  his  own  rule,  and  not  merely  putting 
a  wnmg  eonstmcUon  on  some  minor  feature 
of  die  aiMBmcpt  procedure.  An  assess- 
ment thus  made  is  no  assessment,  and  a  tax 
levy  under  it  is  void. 

The  Judgment  of  the  distriot  court  was 
therefore  correct,  and  Should  be  affirmed. 


Bx  parte  OLIVER.    (No.  A-2482.) 
(Oriminal  Court  of  Appeals  of  Oklahoma. 
June  8,  1913.) 

(B»Uab»»  luf  tK€  Court,) 

1.  PABOON  <g=>4  —  PABOOHINa  POWKB  —  IlV 

Whom  Vested. 

UouDty  judges,  county  attorneys,  and  sher- 
itta  have  no  power  or  authoi^ty  to  pardon  per- 
sons convicted  in  the  courts  of  this  state.  The 
power  to  pardon  alter  cunviction,  is,  under  the 
Constitution,  vested  ezdusively  in  the  Govern- 
or. 

[Ed.  Note.— For  other  cases,  see  Fardoni 
Cent  Dig.  SS  4-6^ ;  Dec.  Dig.  «=»4.] 

2.  Cbiional  Law  ^991,  iSie—SKHTEHoB— 
Time  or  Oomuencxmeht— Satisb-aotioh. 

The  time  fixed  for  execution  of  a  eeotencek 
or  for  the  commencement  of  its  execution,  is  not 
one  of  its  essential  elements,  and,  strictly  speak- 
ing, forms  no  part  of  the  judgment  and  sen- 
tence, which  is  the  penalty  of  the  law  as  declar- 
ed by  the  court,  while  the  direction  with  respect 
to  toe  time  of  carrying  it  into  effect  is  in  the 
nature  of  an  award  of  execution;  so  that,  where 
the  penalty  is  impriionment,  the  sentence  may 
be  satisfied  only  by  Uie  actual  suffering  of  the 
imprisonment  imposed,  unless  remitted  by  death 
or  some  legal  authority. 

[Ed.  Mote.— For  other  cases,  see  OrbnlDal 
Law,  Gent.  Dig.  H  '^iSi  21^  2S28,  881U- 
3319;  Dee.  Dig.  ^Sa^^iST 

3.  Escape  9=»1  —  Gonvictbd  DBnEitDAitr  — 
Right  to  Abbest. 

.  Where  a  convicted  defendant  is  at  liberty, 
and  has  not  served  his  sentence,  and  the  same  is 
not  stayed  as  provided  by  law,  he  may  be  ar- 
rested as  on  escape  and  ordered  into  custody  on 
the  unexecuted  judgment. 

[Ed.  Note. — For  other  cassL  see  Escape,  Cent 
Dig.  S  1;  Dec.  Dig.  «=»!.] 

4.  Criminal  Law  «=>121&— Sentence— SAna- 

TAOTION— BXPIBATION  OF  TiME. 

Expiration  of  time  without  imprisonment  Is 
in  no  sense  an  execution  of  the  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i|  8810-«319;  Dec.  Dig.  «a» 

me.] 

Petition  of  Bob  Oliver  for  writ  ot  habeas 
corpoB.  Writ  denied. 

The  petition  filed  on  behalf  of  said  Bob 
Oliver  aUeges  that  he  is  unlawfully  impris- 
oned In  the  county  Jail  of  Pottawatomie 
county  by  F.  E.  Romberg,  sherllt  of  said 
county.  It  Is  further  averred  in  said  peti- 
tion tiiat: 

'Hie  cause  of  said  restraint,  according  to  the 
best  knowledge  and  belief  of  your  petitioner,  Is 
that  said  sheriff  of  Pottawatomie  county  is  so 
unlawfully  restraining  said  petitioner  under  a 
pretended  order  of  commitment  issued  in  case 
No.  1909  out  of  the  county  court  of  Pottawa- 
tomie county,  state  of  Oklahoma,  said  case  be- 
ing styled  State  of  Oklahoma  v.  Bob  Oliver, 
charging  this  defendant  with  violating  the  prohi- 
bition law,  by  selling  whisky.  Said  complaiut 
was  filed  In  said  county  court  on  the  7th  day  of 
February,  1912.  Tbat  on  the  5th  day  of  Marcb, 
1912,  said  case  came  on  for  hearing  in  regular 
order,  in  open  court,  before  Roes  F.  Lockridge, 
county  judge  of  said  county,  said  state  being 
represented  by  B,  P.  Wyatt,  assistant  county 
attorney,  defendant  entered  a  plea  of  guilty, 
and  the  court  rendered  judgment  and  sentence 
thereon  assessing  his  .me  at  $600  and  imprison- 
ment for  180  days.   A.  true  and  correct  <%rti- 
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fied  copy  of  said  judgment  and  Kotence  U  here- 
to attached,  marked  'Exhibit  A/  and  made  a 
part  hereof.  That  a  commitment  was  duly  is- 
sued out  of  said  court  on  aald  judgment  and 
aentence  aforesaid,  committing  uiis  defendant 
to  the  custody  of  the  sheriff  of  Pottawatomie 
county, 'in  execution  of  said  judgment  A  cer- 
tificate of  the  clerk  of  the  county  ia  hereto  at- 
tached which  shows  the  issuance  of  commitment 
as  aforesaid,  and  further  showing  that  no  re- 
turn of  said  order  of  commitment  has  ever  been 
made.  Said  certificate  Is  hereto  attached,  mark- 
ed 'Exhibit  B,'  and  made  a  part  hereof.  That 
at  the  time  of  said  judgment  end  sentence  it 
was  the  understanding  and  agreement  between 
the  defendant,  the  county  attorney,  sherili,  and 
county  judge  aforesaid,  that  no  appeal  would 
be  taken  by  the  deiendant  from  aaid  judgment. 
That  in  pursuance  of  said  agreement,  which  was 
oraL  defendant  did  not  file  a  motion  for  new 
trial  or  stay  of  judgment  or  give  any  notice  of 
appeal  or  make  an  appeal  or  stay  btmd,  and  he 
took  no  steps  whatever  to  hare  said  case  re- 
▼iewed  or  judgment  stayed.  That  after  the  ren- 
dition of  said  judgment  aforesaid,  and  by  the 
Joint  consent  of  and  in  pursuance  to  an  oral 
agreement  of  Ross  F.  Lockridge,  the  duly  elect- 
ed, quallfted,  and  acting  county  judge  of  Potta- 
watomie county,  state  of  Oklahoma,  and  R.  P. 
Wyatt,  the  duly  appointed,  qualified,  and  acting 
assistant  county  attorney  of  Pottawatomie  coun- 
ty, state  of  Oklahoma,  and  E.  A.  Pierce,  the 
dtuy  elected,  qualiiied.  and  acting  sheriff  of  Pot- 
tawatomie county,  state  of  Oklahoma,  said  de- 
fendant was  released  from  the  custody  of  said 
sheriff  aforesaid, 

"Petitioner  farther  states  that  at  no  time 
since  the  5th  day  of  March,  1912,  the  date  of 
the  judgment  and  sentence  aforesaid,  down  to 
the  present  time  has  he  concealed  himself  from 
the  officers  of  Pottawatomie  county,  Ohl.,  bat 
that  the  portion  of  aaid  time  which  he  remain- 
ed away  from  said  county  was  with  the  consent 
of  the  officers  of  said  county  above  named  and 
at  their  soUdtation;  that  at  no  time  since  the 
rendition  of  said  judgment  up  to  the  present 
time  has  he  concealed  himself  from  the  officers 
of  aaid  county  or  been  a  fugitive  from  justice. 

"Petitioner  alleges  that  since  the  Ist  day  of 
September,  1914.  to  the  resent  time  he  has  re- 
sided contuiDooaly  in  the  city  of  Tecumseh,  Pot- 
tawatomie county,  state  of  Oklahoma. 

"Petitioner  alleges  that  the  said  F.  B.  Rom- 
berg, sheriff  of  said  county,  is  so  unlawfully  re- 
straining him  of  bis  liberty  under  the  pretended 
order  of  commitment  issued  on  the  24th  day  of 
March,  1915,  in  said  case  No.  1909  In  the  coun- 
ty court  of  Pottawatomie  county,  state  of  Okla- 
homa, being  styled  State  of  Oklahoma  v.  Bob 
Oliver,  and  that  is  the  sole  and  only  charge 
and  reason  for  such  unlawful  restraint. 

"Your  petitioner  alleges  that  said  restraint  is 
illegal  and  UQautborizcd,  because;  Said  judg- 
ment and  sentence  was  rendered  on  the  5th  day 
of  March,  1912.  At  the  time  of  said  judgment 
it  was  understood  and  orally  agreed  between  the 
defendant,  the  county  judge,  county  attorney, 
and  sheriff  aforesaid  that  no  appeal  wonid  be 
taken,  no  appeal  bond  or  notice  of  appeal  given, 
no  stay  bond  given.  An  order  of  commitment 
was  duly  and  regularly  issued  on  said  judgment 
and  sentence,  no  return  made  thereon,  and  un- 
der said  oral  agreement  defendant  was  released 
from  custody  of  sheriff  after  judgment  and  sen- 
tence aforesaid.  The  time  of  sentence  of  im- 
prisonment and  for  fine  and  costs  has  long  since 
run  from  the  date  of  judgment  and  sentence 
aforesaid,  the  fith  day  of  March,  1912. 

"Wherefore  your  petitioner  prays  your  hon- 
orable court  to  grant  a  writ  oi  habeas  corpus ; 
that  he  be  discharged  without  delay  ttom  such 
unlawful  imprisonment." 

On  behalf  of  respondent  a  demurrer  to  the 
petition  was  filed.  The  case  was  argued  oral- 
ly, and  tot  dayi  oUoved  to  file  biieCs. 


Arrlngton  &  Arrlngton,  of  Tecanu^  for 
petitioiier.  Chaa.  W.  Friend,  Ga  AttT'i  of 
Shawnee,  and  Clarence  Boblsou,  Aaat.  Co. 
Atty.,  of  Tecumseh,  for  remxHident. 

DOYUa,  p.  J.  (after  Btatin?  die  facts  a» 
aboTC^.  Tlie  petitioner,  Bob  Oliver,  having 
been  legally  charged  and  being  personally 
present  in  <^n  court,  on  b^g  arraigned, 
entered  a  plea  of  gailty.  On  tlie  6th  day  vH 
March,  1912,  Judgment  vaa  entered,  uod  li» 
waa  sentenced  to  be  confined  In  the  county 
jail  ot  Pottawatomie  county  for  a  period  of 
alx  months,  and  to  pay  a  fine  of  $500,  and  In 
default  of  the  payment  tbersof  to  stand  com- 
mitted to  the  county  Jail  for  sa<dk  additional 
period  of  time  as  will  satisfy  said  fine.  A 
conunitment  was  Issued,  but  tlie  petitioner 
was  not  taken  into  custody  by  the  sheriff, 
and  no  return  was  ever  made  on  said  com- 
mitment On  tbe  24th  day  of  March,  191S^ 
another  commitment  iasaed  on  tbe  judgment 
under  which  tbe  petitioner  was  talten  into 
custody  by  tbe  sheriff. 

[1]  Tbe  petitioner  avers  that  at  the  time  of 
entering  judgment  it  was  understood  and 
orally  agreed  between  the  coon^  Judges 
county  attorney,  and  sheriff  that  be  should 
leave  the  county;  tbat  he  did  so  leave,  and 
did  not  return  until  tbe  1st  day  of  Septem- 
ber, 1814;  and  tbat  he  has  since  continuous- 
ly resided  in  said  county. 

The  contention  on  behalf  of  the  petitioner 
is  tbat  tbe  judgment  and  &euteuce  bas  been 
fully  satisfied  by  reason  of  said  agreement; 
that  be  did  not  file  a  motion  for  a  new  trial 
or  in  arrest  of  judgment,  or  give  notice  of 
appeal,  and  tbat  no  order  was  entered  sus- 
pendlng  the  sentence;  tbat  therefore  the  sen- 
tence began  to  run  and  the  period  of  impris- 
onment began  in  contemplation  of  law  at  the 
date  tbe  judgment  was  rendered  and  tbe  first 
commitment  issuM,  and  for  this  reason  the 
sentence  cannot  now  be  enforced  against  bim. 
It  has  been  held  by  numerous  decisions  of 
this  court  tbat  the  contention  made  is  not 
well  founded.  Ex  parte  Alexander,  5  Okl. 
Cr.  198.  113  Pac  993;  Ex  parte  McClure,  d 
OkL  Cr.  241, 118  Pac.  691;  Ex  parte  Eldrldge, 
3  Okl.  Cr.  499,  106  Pac.  9U8,  27  L.  R.  A.  (N, 
S.)  625,  139  Am.  St  Kep.  967. 

[2]  In  the  last  case  it  was  held  tbat: 

"The  time  fixed  for  execution  of  a  sentence, 
or  for  the  commencement  of  its  execution,  is  not 
one  of  its  essential  elements,  and,  strictly  speak- 
ing, forms  no  part  of  the  judgment  and  sen- 
tence, which  is  tbe  penalty  of  the  law  as  de- 
clared by  tbe  court,  while  the  direction  with  re- 
spect to  the  time  of  carrying  it  into  effect  is  in 
toe  nature  of  an  award  of  execution ;  so  tliat» 
where  the  penalty  is  imprisonment,  the  sen- 
tence may  be  satisfied  only  by  the  actual  suffer- 
ing of  the  imprisonment  imposed,  unless  re- 
mitted by  death  or  some  legal  antbority.  Where 
a  convicted  defendant  is  at  liberty,  and  has  not 
served  his  sentence,  and  tbe  same  Is  not  stayed 
as  provided  by  law,  he  may  be  arrested  as  on 
escape  and  ordered  into  custody  on  the  unexe- 
cuted judgment.  iHxpiration  of  time  withoat 
imprisonment  is  in  no  sense  an  execution  of  the 
sentence." 
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In  the  Instajit  cam,  if  the  alleged  agree* 
ment  on  the  part  of  Vbe  conrt,  county  attor- 
ney, and  sfieriff  with  the  petitioner  coald 
satlflfy  the  Judgment  and  sentence,  It  would, 
in  effect,  be  an  ezerdse  of  tbe  power  to  par- 
don. The  authority  "to  grant  after  convic- 
tion, reprieves,  commutations,  paroles  and 
pardons  for  all  offenses,  except  cases  of  im- 
peachment, upon  such  conditions  and  with 
such  restrictions  and  limitationB  as  he  may 
deem  proper,"  is  by  the  Constitution  (arUtde 
6,  i  10;  159,  Williams')  vested  exclusively  In 
the  Governor,  and  such  action  on  the  part  of 
these  offldals  was  wholly  unauthorized  and 
without  authority  of  law.  We  are  unable  to 
discover  any  reason  for  allowing  the  peti- 
tioner to  profit  by  the  unlawful  agreement 
which  he,  as  a  party,  assented  to. 

[3,  4]  The  petitioner  has  been  at  liberty  all 
the  time.  The  only  way  of  satisfying  a  Judg- 
ment Judicially  is  by  fuiaiUng  its  require- 
ments^ This  cannot  be  waived,  as  here 
claimed,  by  the  ofQcers  of  court,  whose  duties 
with  respect  to  its  Judgments  are  purelT  mtn- 
Isterlal.  The  time  of  its  execution  was  not 
of  the  essence  of  the  Judgment,  unless  the 
petitioner,  by  demanding  that  it  be  Imme- 
diately carried  out,  made  it  such.  It  was  his 
ddty  to  surrender  himself  -and  submit  to  the 
penalty  of  the  law,  as  well  as  that  of  the 
sheriff  to  Inflict  It;  and,  taking  adrftntage 
of  the  neglect  of  the  latter,  he  cannot  avoid 
the  punishment  which  his  wrongdoing  will  be 
Bsnuned  to  have  Justly  required.  See  MUl^ 
V.  Evans.  U6  Iowa,  101.  88  N.  W.  198,  6ft  L. 
B.  A,  101.  91  Am.  St  Bep.  143. 

C!onnBel  for  the  petitioner  In  their  brief  say 
"that.  If  it  were  not  for  one  slight  difference 
in  facts,  the  case  of  Sx  parte  El«y,  9  OhL 
Gr.  76,  130  Fac.  821,  would  be  exactly  In 
point."  The  "slight  difference  in  facta"  al- 
luded to  appears,  wbffli  examined,  to  be  very. 
materiaL  In  the  Eley  Case  th^  was  convic- 
tion, commitment,  and  Imprisonment  After 
the  sentence  was  partly  executed,  the  pris- 
oner was  told  to  go  home.  He  went,  and 
there  stayed  under  the  supervision  of  the 
sheriff.  As  stated  In  the  opinion: 

"The  petitioner  In  this  case  was  in  tiie  cnBtody 
of  tbe  riieriff  and  subject  to  his  call  at  all 
times  antil  the  expiration  of  tbe  prison  sen- 
tence, and  was,  in  legal  effect,  a  'trusty.' " 

In  the  case  at  bar  the  peUtiwer,  with  tbe 
connivance  of  the  court  and  its  officers,  left 
the  state  and  remained  out  of  the  Jurisdic- 
tion of  the  court,  and  there  can  be  no  ques- 
tion that  his  status  before  his  arrest  on  the 
commitment  in  question  was  that  of  an  es- 
cai)ed  convict,  and  for  this  reason  the  trial 
court  was  authorized  to  enforce  Its  Judgment 
by  issuing  said  commitment 

It  foUovrs  from  the  foregoing  tliat  tbe  peti- 
tioner was  rightly  remanded  to  the  custody 
of  the  sheriff  to  be  dealt  with  as  commanded 
lif  tbe  Jndgmoit  oi  tbe  court. 
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The  writ  of  habeas  corpus  will  therefore 
be  denied. 

FUBMAN  and  ABMSTRONO,  JJ.,  concur. 


CHICAGO.  R.  I.  &  P.  RY.  CO.  v.  CHAMP- 
LIN  LUMB£B  CO.    (Na  4206.) 

(Supreme  Court  of  Oklahoma.    May  18,  1915.) 

(Syllabua  Oovrt.) 

Appeal  Ann  Easoa  4$s3l050— Evidehcb 
153— GaouNo  fob  Revosali— Action  vob 

OVEECHABGE  —  ESTABLISHED  RATE  —  BEST 
AND  SeCONDABT  EVIDENCE. 

In  an  action  by  a  shipper  against  a  railway 
company  to  recover  alleged  overcharges  paid 
upon  various  interstate  shipments  of  lumber 
in  car  load  lots  the  principal  officer  of  the  lumber 
company,  over  the  objection  of  the  railway  com- 
pany, was  permitted  to  testify  that,  whilst  he 
did  not  know  the  point  of  origin  of  many  of 
the  sliipments,  he  did  know  they  originated 
within  a  zone  wherein  the  Interstate  Commerce 
Commission  had  established  a  certain  rate, 
and  that  tbe  railway  charged  bia  company  a 
rate  in  excess  of  tiie  established  rate,  theraty 
creating  the  overcharge.  Held  error,  upon  tbe 
ground  that  the  oral  testimony  of  the  witoess 
was  not  the  b^  evidence  to  prove  the  estab- 
lished rate.  And  held,  further,  that  as  this 
was  the  only  evidence  offered  tending  to  prove 
the  established  rate,  tbe  verdict  and  judgment 
In  favor  of  the  plaintiff  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
&ror,  Cent.  Dig.  M  1068.  1060,  4153-4157, 
4166;  Dee.  Dig.  <»=9l050;  Evidence,  Cent  Dig. 
J|472.  473,  4741^-^  506-526;  Dec.  Dig.  ^ 

Error  fnan  District  Court,  Oarfleld  Ooun- 
ty ;  James  B.  OulUson,  Judges 

Actl<Hi  by  the  Cbamplln  Lumber  Company 
against  the  Chicago,  Rode  Island  &  Pacific 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded*  with  directions  to  grant  new  trial. 

H.  B.  Low,  B.  J.  Roberts,  C.  O.  Blake,  and 
W.  H.  Moore,  all  of  El  Reno,  for  plaintiff  in 
error.  Parka  &  Slmcms,  of  Enid,  for  defend- 
ant in  error. 

KANE,  a  J.  This  was  an  action  conuaeno- 
ed  by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, for  the  purpose  of  recovering  alleged 
overdiarges  on  certain  shipments  of  lumber 
in  car  load  lots.  Upon  the  plaintiff  resting  his 
case,  both  parties  moved  the  court  for  a  di- 
rected verdict,  whereupon  the  court  sustain- 
ed the  motion  of  fhe  plaintiff,  and,  in  accord- 
ance with  the  direction  of  the  court,  the  Jury 
returned  a  verdict  In  its  favor  in  tbe  sum  of 
$580.70,  to  reverse  whldi  action  this  proceed- 
ing in  error  was  commenced. 

The  grounds  upon  which  plaintiff  in  error 
seeks  a  reversal  are  stated  by  Its  counsel  in 
their  brief  as  follows:  (1)  There  la  not  sotfi- 
dent  evidence  to  Justify  a  recovery  by  pialn- 
tUf;  <2)  tbe  court  erred  In  directing  a  ver 
diet  fiur  tbe  plaintiff. 
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Mr.  H.  H.  Obamplin,  the  principal  officer  ot 
tbe  plaintiff,  was  the  only  witness  who  testi- 
fied In  the  case.  He  testified,  In  effect,  that 
during  the  year  1901  his  company  was  en- 
gaged in  the  lumber  business,  and  had  yards 
at  Enid,  Lawton,  Duncan,  and  Hennessey, 
Anadarko,  Hobart,  Pond  Creek,  and  Med- 
ford ;  that  durli^  said  years  various  car  load 
lots  of  lumber  were  shipped  to  these  yards 
over  the  Chicago,  Rock  Island  &  Pacific  Rail- 
road ;  that  the  overcharges  complained  of 
were  paid  by  the  agents  in  charge  of  the 
company's  local  yards,  each  of  whom  made 
a  memorandum  of  the  alleged  overcharge 
at  the  time  it  was  paid,  and  forwarded  the 
same  to  the  witness,  who  some  days  later 
transcribed  the  substance  thereof  Into  a  book 
kept  for  that  purpose  at  Enid.  The  witness 
had  no  personal  knowledge  of  the  amounts 
thus  paid,  and  confessedly  testified  entirely 
from  this  book.  All  the  shipments  Involved 
were  interstate  shipments;  the  lumber  be- 
ing ordered  by  plaintiff  from  dealers  In  sur- 
rounding states,  who  shipped  to  plaintiff's  or- 
der at  the  various  towns  where  its  yards 
were  located.  The  witness  admitted  that  he 
did  not  know  In  all  Instances  the  exact  point 
at  which  the  various  shipments  originated, 
but  that  he  did  know  that  they  originated 
in  a  zone  wherein  an  Interstate  rate  of  28^ 
cents  had  been  established  by  the  Interstate 
Commerce  Commission,  and  that  the  railway 
company  collected  from  his  onnpany  in  ex- 
cess of  this  rate  the  amount  of  the  verdict 
letarned  In  his  fiivor.  It  Is  contended  by 
couns^  for  plalntUf  in  error  that  there  is 
only  one  way  to  prove  an  Intentate  rate, 
and  that  is  by  the  schedule  of  rates  which 
the  federal  act  to  regulate  ccanmerce  requires 
to  be  filed  with  the  Interstate  Ccmimerce 
Commission.  Tlile  contention  seems  to  be 
supported  by  the  authorities.  In  Griffin  v. 
Wabash  B.  a  Co.,  115  Mo.  App.  549,  91  S. 
W.  1015,  the  court  said: 

"It  [the  shipmeDt  In  question]  being  an  Inter- 
Htate  shipment  in  tbe  matter  of  rates,  it  was 
governed  by  the  Interstate  Commerce  Act, 
which  required  the  defendant  to  file  with  the 
Interstate  Commerce  Commission  a  schedule 
of  its  rates.  In  the  absence  of  proof  of  the 
records  of  tbe  commission,  the  best  evidence  of 
the  filing  of  such  schedule  would  be  a  certified 
cop;  of  tbe  same  from  said  commisaion." 

In  the  case  of  Sloop  v.  Wabash  R.  B.  Co., 
117  Mo.  App.  204,  84  S.  W.  Ill,  the  railroad 
company  undertook  to  prove  Its  freight  rate 
by  the  parol  evidence  of  its  general  freight 
agent  The  Supreme  Court  said: 

"Tbe  court  was  right  in  refusing  to  admit  tbe 
testimony  of  said  Knight  as  to  freight  rates  on 
file  with  the  Interstate  Commission,  because  it 
was  of  a  secondary  nature.  A  copy  of  such 
rates  on  file  with  said  commission  was  the 
best  evidence." 

The  case  at  bar  was  tried  upon  the  theory 
that  the  alleged  overcharge  was  created  by 
the  railway  company  collecting  a  higher  rate 
upon  certain  Interstate  shipments  than  the 
Tate  established  by  the  Interstate  Commerce 


Commission,  and,  of  course,  It  was  neceesary 
to  show  what  the  legal  rate  was.  In  such 
circumstances  the  authorltlM  sustain  the 
rule  that  tlie  schedule  of  rates  required  to 
be  filed  with  the  Interstate  Commerce  Com- 
mission is  the  best  evidence  to  show  the  cor- 
rect interstate  rate.  Counsel  for  defendant 
in  error  do  not  seriously  questitm  the  cor- 
rectness of  the  above  proposition,  but  say 
that  the  record  and  evidence  show  that  prop- 
er demand  was  made  upon  the  defendant  for 
the  production  of  certain  original  expense  bills 
and  documents  in  its  possession  t*'"'^<"g  to  ea- 
tabliah  the  facts  allied  In  their  petition,  and 
that  by  reason  of  the  failure  of  the  railway 
company  to  furnish  this  documentary  evi- 
dence upon  demand  the  plaintiff  was  entitled 
to  be  permitted  to  introduce  secondary  evi- 
dence. Assuming  that  this  may  be  true  as  to 
part  of  the  allegations  of  fact  set  up  by  the 
plaintiff  which  the  documentary  evidence 
might  tend  to  prove,  yet  upon  the  questiim 
of  the  established  rate  which  the  schedule 
of  rates  required  to  be  filed  with  the  Inter* 
state  Commerce  Commission,  or  copies  there- 
of posted  for  the  information  of  shippers  as 
required  by  law.  It  would  be  as  accessible  to 
the  plaintiff  aa  to  the  defendant  In  audi 
circumstances  we,  know  of  no  good  reason 
why  tbe  plaintiff  should  be  absolved  from  oth 
serving  the  "beat  evidence 'rule." 

For  the  reason  stated,  the  Ju^ment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trltL 
All  the  Justices  coacor. 


TALLGT  V.  BURGESS  et  aL   (No.  4828.) 
(Supreme  Court  of  Oklahoma.   May  18*  191SJ 

(StUahu*  hy  <&e  Court.) 

1.  Indians  «=c»15— Guardian's  Sau  or  hir 
LOTISD  INHBBITBD  LANDS— Validht. 

A  contract  of  sale,  made  by  a  guardian  of 
a  Cherokee  Indian  mmor,  prior  to  statehood, 
but  after  the  approval  of  the  act  of  Congress  of 
April  26,  190e  (34  Stat.  137,  c.  1876),  and  prior 
to  ebat  of  May  27.  1908  (86  Stat  312,  c.  199), 
of  Inherited  lands  allotted  to  bis  father,  there 
being  adult  heirs,  and  without  an  order  of  court 
"made  upon  petition  filed  by  [the]  guardian,"  is 
void. 

[Ed.  Note.— For  other  eaaes,  aee  Indians,  Cent 
Dig.  II 17,  29,  84.  87-44;  Dec  Dig.  «a»iS.] 

2.  Indians  «=»15— Guardian's  Salt  of  Ax- 
lotted  Inherited  Lands— Validitt. 

Section  22  of  an  act  of  Congress  approved 
April  26.  1906  (34  Stat.  145,  c.  1876),  provides 
its  own  special  procedure,  when  it  u  desired 
that  a  minor  join  with  the  adult  heirs  in  tbe 
sale  of  an  inherited  allotment;  and  prior  to 
statehood,  such  purpose  could  only  be  accom- 
plished through  the  action  of  "a  goardlan,  duly 
appointed  by  the  proper  United  States  court  for 
the  Indian  Temtory,  •  •  •  lupon  order  of 
such  court  made  upon  petition  nwd  by  guard- 
ian." 

[Ed.  Note. — For  other  cases,  see  Indians.  C«it 
Dig.  H  17,  29.  84,  87-44;  Dec  Dig.  ^1&] 
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0(»ninl8Bl<nien^  Oplnioti,  DItMoo  No.  1. 
Emnr  i:»m  District  Court,  Talaa  County; 
U  11  Poe»  Judge. 

Actl<m  1^  H.  R  Talley  agalnat  Dsnlel  8. 
BnisesB  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Haskell  B.  Talley,  of  Tulsa,  pro  se.  Luther 
James,  ot  Tulsa,  tor  defMkdants  In  error. 

BBBWER,  a  H.  B.  TaUey,  as  plaintiff 
below,  broogbt  tbls  suit  for  tbs  spedflc  per* 
fwmance  of  a  emtract,  against  Daniel  S. 
Buigess,  a  Qierofcee  Indian  minor.  Tbe  con- 
tract BOa^  to  be  enforced  was  executed  by 
Mom  B.  Burgesi,  motber  and  1^1  guardian 
of  defendant  By  Its  terms,  tbe  law  Arm  of 
Talley  &  Hamage  was'emplojed  to  represent 
tbe  Interests  of  tbe  minor  in  various  1^1 
matters,  and  especially  to  procure  tbe  cancel- 
lation of  tbe  aUotment  of  cwtaln  lands  near 
Tulsa,  allotted  to  defendant's  motber,  an  In- 
termarrted  GbendMe*  sad  to  procure  tbe  al- 
lotment of  tbe  same  in  tbe  name  of  defend- 
ant's fstber,  at  t3ie  time  deceased.  This 
soems  to  bave  bem  accomplished. 

OAe  cwtract  provided  that  for  tbe  serrlces 
rendered  and  to  be  rendered,  tbe  attorneys 
should  have  "a  one-half  interest  in  the  lands 
formerly  embraced  In  the  aUotment  of  Nora 
B.  Boi^eas,  and  now  embraced  in  tbe  aUot- 
ment at  John  S.  Buncess,  deceased."  The 
contract  waa  executed  May  11,  1908.  Tbe 
lands  InvolTed  were  allotted,  after  his  death, 
to  Jc^n  S.  Burgess,  father  <tf  defendant, 
niere  were  also  adult  heirs  of  the  allottee. 
The  c<mtract  was  not  authorized  or  approved 
by  any  court,  Mr.  HamiUEe  refused  to  join 
in  tbe  suit  against  the  minor  and  was,  for 
that  reasm,  made  a  .defendant  After  suit 
was  brou^t  be  flled  a  disclaimer  of  any 
right  or  interest  under  the  contract  The 
prayer  of  the  petition  was  that  plaintiff  "be 
decreed  a  one-half  .interest  in  the  above-de- 
scribed property,"  etc. 

Defendant  flled  a  plea,  denominated  a  mo- 
tion, objecting  to  the  introduction  of  any  evi- 
dence, and  asking  judgment  on  the  pleadings, 
setting  out  six  special  reas<Hi8  therefOr.  One 
of  the  grounds  follows: 

**Becanse  it  does  not  appear  from  tiie  plead- 
li^  and  exhibits  in  the  case  that  the  contract 
lued  upon  was  executed  in  conformity  with  the 
provisiona  of  the  law  goTeming  the  sales  of  mi- 
nors* lands  in  force  in  Indian  Territory  at  tbe 
time  said  contract  was  made;  find  to  enforce 
this  contract  against  said  Daniel  S,  Butvess 
would  deny  him  tbe  protection  of  section  22  of 
an  act  of  Congress,  approved  by  the  President 
on  April  26.  1906.  entitled.  'An  act  to  provide 
for  the  final  disposition  of  the  affairs  of  tbe 
Five  Civilised  Tribes  in  Indian  Territory,  and 
for  other  purposes,'  in  this,  that  it  would  make 
effective  a  contract  of  sale  by  a  guardian  of  the 
minor's  real  estate  without  an  order  of  a  proper 
court  duly  made  upon  a  petition  flled  by  the 
guardian,  flrst  directing  such  sale." 

This  plea,  though  denominated  a  motion, 
was  In  all  Its  essentials  a  demurrer,  and  will 
be  treated  as  sudL  The  court  sustained  the 
demurrer  and  entered  .judgment  for  defend- 


ant, evidently  on  the  gronnd  fliat  the  contract 
was  lll^ial  and  anenfOrceabla.  The  court 
was  correct  In  its  b<^dtng. 

[1,  t]  Hie  ocmtract  was  a  sale,  or  agree* 
ment  to  sell,  on  May  11,  1906,  one-balf  of  a 
minor  heir's  interest  in  an  allotment  made 
In  his  fatlier's  name,  hut  after  his  death. 
There  were  adult  brothers  and  sisters  liv- 
ing. Inasmudi  as  this  attempted  alienation 
of  a  minor's  Inherited  lands  was  made  after 
the  passage  itf  t3ie  act  of  April  26,  1006,  and 
prior  to  that  of  May  27,  1908.  the  validity  of 
the  contract  is  to  be  determined  by  the  prth 
vlsl<Mis  of  tbe  former  act  and  especially  sec* 
tlon  22  thereof,  which  rMds: 

'"That  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  wbose  se- 
lection has  been  made,  or  to  whom  a  deed  or 
patent  has  been  issued  for  his  or  her  share  ot 
the  land  of  tbe  tribe  to  which  he  or  she  behmga 
or  belonged,  may  sell  and  convey  the  lands  in- 
herited  from  such  decedent;  and  if  there  be 
both  adult  and  minor  heirs  of  such  decedent 
then  such  minors  may  join  In  a  sale  <^  such 
lands  by  a  guardian  duly  appointed  by  tiie  prop- 
er United  States  court  for  the  Indian  Territory. 
And  in  case  ot  the  organization  ot  a  state  or  ter- 
ritory, then  by  a  proper  court  of  the  county  in 
whi<^  said  minor  or  minors  may  reside  or  in 
which  said  naX  estate  is  attuated,  upon  an  or^ 
der  ot  snek  court  made  mion  petition  filed  by 
guardian.  All  conveyances  made  under  this 
provision  by  heirs  who  are  full-blood  Indians 
are  to  be  subject  to  tbe  approval  of  the  Secre- 
tary of  the  Interior,  under  such  rules  and  reg- 
ulations as  he  may  prescribe." 

To  sustain  his  contract  plaintiff  construes 
this  section  as  meaning  that  a  guardian,  prior 
to  statehood,  had  the  power  to  join  with  tbe 
adult  heirs  In  a  sale  of  his  ward's  interest 
in  an  Inherited  allotment  without  petitioning 
the  court  to  be  allowed  to  do  so,  and  without 
any  court  action  in  the  matter;  and  to  arrive 
at  this  ooDStruction,  an  elabwate  analysis  is 
attempted  of  the  various  sentences  and  claus- 
es ot  the  section.  Plaintiff  cites  and  seems 
to  upon  ttie  case  of  Wilson  v.  Morton,  29 
OkL  745,  119  Paa  213,  wliicb  case,  so  far  as 
called  to  our  attention,  or  as  we  liave  found. 
Is  the  only  case  directly  In  point  We  dis- 
agree with  counsel  as  to  the  effect  of  that 
case  on  bis  proposition.  It  is  true,  in  the 
Wilstm  Case,  supra,  the  conveyance  was  made 
since  statehood,  yet  every  word  of  that  case, 
when  it  is  fairly  considered,  leads  to  the  con- 
clusion that  a  guardian,  prior  to  or  after 
statehood,  could  ouly  jdn  with  the  adult 
heirs  In  a  sale  of  tiis  ward's  Inherited  lands, 
upon  "an  order  of  court  made  upon  petition 
flled  by  (tbe)  guardian."  In  that  case,  it  is 
said: 

"There  ,  can  be  no  doubt  as  to  what  Indian 
minors  may,  under  its  provisions,  sell  their  in- 
herited lands,  or  when  they  can  sell  As  to  how 
tbe  sale  shall  be  made,  the  act  provides  that  it 
shall  be  by  tbe  guardian,  duly  appointed,  upon 
order  of  the  court,  and  that  the  order  of  court 
shall  be  made  upon  petition  filed  hy  the  guard- 
ian. Tbe  procedure  prescribed  by  the  act  Itself 
seems  to  us  complete." 

We  shall  not  go  orer  the  ground  so  well 
covered  In  the  Wilson  Case,  supra,  in  which 
pains  are  taken  to  show  that  secUon  22  con- 
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tains  ita  own  procedure.  The  g«ieral  laws 
in  force  In  the  Indian  Territory  relating  to 
the  sale  of  minors'  lands  does  not  appljTf  be- 
cause the  section  contains  Its  own  special 
procedure,  and  to  apply  the  general  law 
would  defeat  the  Intention  of  Congress  and 
almost  inevitably  work  to  the  disadvantage 
of  the  minor,  whose  interests  were  Intended 
to  be  safeguarded.  If  the  court  had  for  a 
moment  believed  that  a  guardian  in  Indian 
Territory  could  act,  independent  of  the  Unit- 
ed States  court,  it  certainly  would  not  have 
wasted  so  much  time  and  so  many  words  in 
a  discussion  of  why  the  general  law  did  not, 
and  the  special  procedure  found  in  the  act 
did,  apply. 

We  therefore  hold  that  under  section  22, 
supra,  a  guardian  desiring  to  sell  his  ward's 
Interest,  by  Joining  the  adult  heirs  in  the  sale 
of  an  inherited  Indian  allotment,  prior  to 
statehood,  could  only  do  so  under  an  order 
of  the  pr(q)er  United  States  court,  upon  a  pe- 
tition to  be  allowed  so  to  do;  and  that  a  sale 
of  such  an  interest  by  the  guardian,  ludq;>en- 
dent  of  court  action,  was  and  is  void. 

It  follows  that  the  contract  In  suit,  being 
Illegal,  the  court  had  no  power  to  require  its 
Bpeciflc  performance^  or  to  charge  the  land 
of  this  minor  In  any  way  because  of  it  The , 
cause  should  be  afflrmetf. 

PER  CUBIAM.  Adopted  in  wbol& 


BBOWN  T.  THOMPSON,  Treasurer. 
(No.  4314.) 

(Supreme  Oourt  of  Oklahoma.    May  18,  1916.) 

(Byllahiu  by  the  Oourt.) 

Appeal  aitd  Ekbob  «s»773— FaiXiUU  to  Filb 

Bbiep— Dismissal. 

Where  plalutiS  io  error  fails  and  neglects 
to -file  brief,  as  required  by  rule  7  of  this  court 
(187  Pac.  ix),  the  appeal  will  be  dismissed  for 
want  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8104,  8108-811^  Dee. 
Dig.  «»773.] 

CommiBsioners^  Opinion,  Division  Na  2. 
Error  from  District  Court,  Cherol^  County. 

Action  betwem  W.  H.  8.  Brown  and  J.  P. 
Thompson,  Treasnm.  From  the  Judgment, 
Brown  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plalntlfC 
in  error.  Houston  B.  Teehee,  of  Tahlequah, 
for  defendant  in  error. 

DBVEREUX,  O.  This  proceeding  in  error 
was  docketed  In  this  court  on  August  28, 
1912,  and  was  duly  assigned  and  submitted 
on  April  19, 1915.  Chi  that  day,  on  the  appli- 
cation of  the  plalntifT  In  error,  15  days  were 
allowed  the  plaintiff  in  error  to  file  briefs. 
This  time  has  more  than  expired,  and  no 
briefs  have  been  filed  herein.  Under  the  au- 
thority of  Turner  Hardware  Co.  v.  John 
Deere  Plow  Co.,  89  Okt  638,  136  Pac  417, 


the  appeal  will  be  dismissed  for  want  of 
prosecution. 

We  therefore  recommend  that,  tbia  appeal 
be  dismissed. 

PER  CUBIAM.   Ad(^tted  In  wbolflb 


SHABP  T.  THOMPSON,  Treasnier. 
(No.  4315.) 

(Supreme  Court  of  OUahoma.   May  IS.  1916^ 

(BvUabua  by  tke  Oovrt.) 

Taxlvse  to  Filb  Bbzkf. 

Syllabus  the  same  as  in  No.  4314,  W.  H.  S. 
Brown  T.  J.  P.  lliDmpsMi,  supra. 

Commlssiottets'  Oi^<m,  Dlvteiini  Na  2. 
Error  from  District  Cburt,  Cherokee  County. 

Actitm  between  Samuel  Sharp  and  X  P. 
Thompsnt,  Treasurer.  Tnm  the  Judgmmt, 
Sharp  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plaintiff 
in  error.  Houston  B.  Teehee,  of  Tahlequah, 
for  defendant  in  error. 

DEVEREITX,  G.  This  cause  presented  the 
same  facts  as  No.  4314,  supra,  above  decid- 
ed. We  therefore  recommend  that  the  ap 
peal  herein  be  dismissed. 

PER  CC7RIAM.  Ad<vted  in  wtuda 


BEDBURN  V.  THOMPSON,  Treasurer. 
(No.  4316.) 

(Supreme  Court  of  Oklahoma.   May  18,  1916.> 

(BvUabu9  hv  tM  Court.} 

Failusx  to  Pile  Bbikt. 

Syllabus  the  same  as  In  No.  ^4,  W.  H.  8.  ' 
Brown  v.  J.  P.  Thompscm,  supra. 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Coort,  Cherokee  Oounty. 

Action  between  S.  M.  Bedbum  end  J.  P. 
Thompem,  Treasurer.  From  the  jndgmat; 
Redbum  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plaintiff  In 
error.  Houston  B.  Teehee,  of  Tahlequah,  for 
defendant  In  error. 

DEVERBUX,  a  This  cause  presented  the 
same  facta  as  No.  4314,  supra,  above  decid- 
ed. We  therefore  recommend  that  the  ap- 
peal herein  be  dismissed. 

PER  CURIAM.   Adopted  in  wh(a& 


HOUNDS  &  PORTER  LUMBER  CO.  t. 
THOMPSON,  Treasurer.   (No.  4320.) 

(Supreme  Court  of  Oklahoma.   May  18,  1915.) 

CSylla&M      tJ»9  CourK) 
Failure  to  File  Baixr. 

Syllabus  the  same  as  in  No.  4314,  W.  H.  S. 
Brown  V.  J.  P.  Thompson,  Treasurer,  snpza. 
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OtfflUulssloiierB'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Gberokee  County. 

Action  between  the  Bounds  &  Porter  Lum- 
ber Company  and  J.  P.  Tbompson,  Treasurer. 
From  the  Judgment,  tbe  Lumber  Company 
brings  error.  Dismissed. 

J.  L  CouTsey,  of  Tahleqnah,  for  plaintlfl  In 
error.  W.  W.  Hastings  and 'Houston  B.  Tee- 
bee,  both  of  Tahleqnah,  for  defendant  In  er- 
ror. 

DEVESIBUX.  G.  This  case  {o-esents  the 
same  facts  as  in  No.  4314,  148  Pac  122,  above 
decided.  We  therefore  recommend  that  the 
appeal  herein  be  dismissed. 

FEB  CURIAM.    Adopted  in  whole. 


SHARP  BROS.  T.  THOMPSON,  Treasurer. 
(No.  4319.) 

^Supreme  Court  of  Oklahoma.   May  IB,  1915.) 

fSvUabut  by  the  Oomtt.) 
Vailvkb  to  Fixe  Bkibv. 

Syllabos  the  same  as  In  No.  4S14,  W.  H.  S. 
Brown  v.  J.  P.  Tbompsoa,  Treasorer,  140 
Pac.  122.  . 

OommtaskHwrs'  Opinlm,  DlTlidon  No.  3. 
Error  from  District  Court,  Cherokee  County. 

Acti(m  betwem  Sharp  Bros,  and  3.  P. 
Tbompson,  Treasurer.  From  the  judgment, 
Sharp  Bros,  brii^  error.  Dismissed. 

J.  I.  Coursey,  of  Tshlequah,  for  plalntlft 
In  error.  Houston  B.  Teehee,  of  Tahleqnah, 
for  defendant  in  error. 

DEVKRKUX,  O.  Tbe  facts  of  this  case  are 
the  aanie  a«  In  Na  4814,  14&  Pao.  122,  Jnst 
decided.  We  therefore  recommend  that  this 
appeal  be  dtamlsaed. 

PER  CURIAM.  Adopted  in  wholft 


FLEMING  T.  THOMPSON,  Treasurer. 
.   (No.  4317.) 
(Snprou  Conrt  U  OUahMoa.   May  18,  1916.) 

(ByUabai  hy  the  Court.) 

Failubr  to  File  Beht, 

SvUabos  the  same  as  la  No.  4814,  W.  H.  S. 
Brown  v.  J.  P.  Thompson,  l^nasnrer,  149 
Pe&  122. 

Gommteslonera^  O^nlon,  Divlelon  Na  2. 
Error  from  District  Court,  Cherokee  County. 

Action  betwen  Lorena  8.  Fleming  and  J. 
P.  Thompstm,  IVeasurer.  From  the  ]ndg> 
ment,  Fleming  brings  error.  Dismissed. 

J.  I.  (^nrsey,  of  Tablequah,  for  plaintiff 
in  error.  Houston  B.  Teehee,  of  Tahlequah, 
(or  defendant  In  error. 

DBVERBUX,  O.  This  case  presents  the 
same  facts  as  No.  4814,  149  Pac.  122.  It  la 
therefore  recommended  that  the  appeal  here- 
in be  dlsmlBsed. 

PER  CURIAM.  Adopted  In  whole. 


T.OOMBS  128 


FILING  T.  THOMPSON,  Tnasioer. 
(No.  4S18.) 

(Supreme  Court  of  Oklahoma.   May  JS,  1915.) 

(Ss/Uabus  by  the  Court, 
Failube  to  File  Bbiet. 

SyflabuF  the  same  as  in  No.  4314,  W.  H. 
S.  Brown  t.  J.  P.  Thompson,  Treasurer,  149 
Pac.  122. 

Commissioners'  Opinion,  DiTlsion  No.  2. 
Error  from  District  Court,  Cherokee  County. 

Action  between  E.  H.  Fleming  and  J.  P. 
Thompson,  Treasurer.  Trom  the  judgment, 
Fleming  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plaintiff  In 
error.  Houston  B.  Teehee,  of  Tahlequah,  for 
defoidant  in  error. 

DEVEREUX,  C.  This  case  presents  the 
same  facts  as  In  No.  4314,  149  Paa  122,  Just 
decided.  We  therefore  recommend  that  this 
appeal  be  dismissed. 

PEOt  CURIAM.  Adopted  In  whole. 


PURDY  T.  COMBS.    (No.  2117.) 
(Supreme  Court  of  Oklahoma.   May  18, 1916.) 
(8vUebu$  by  the  Court  J 

APPEAI,  AND  EnBOB  «»391— DI8UI89A]>-De- 

POMT  FOB  Costs— NoKCouPLiANCB  with  Ob- 

DEB. 

Under  the  rules  of  this  court,  when  the  de- 
posit for  costs  Is  exhausted,  and  tbe  plaintiff  in 
error  neglects  to  comply  with  an  order  of  the 
court  requiring  an  additioosj  deiWBit  within  the 
time  fixed  by  the  court,  and  a  reasooable  time 
thereafter,  tbe  appeal  will  be  dismissed. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dij.  {{  2077-2<^,  2087-2088; 
Dec.  Dig.  «=a39I.J 

Commissioners'  Opinion,  DlTislon  No.  4. 
Error  from  District  Court,  OreOt  Oonnty ;  W. 
L.  Bamum,  Judge. 

Action  between  A.  H.  Purdy  and  Roland 
Combs.  From  the  Judgment,  Purdy  brings 
error.  Dismissed. 

Wm.  li.  Cheatham,  of  Brlatow,  for  plain- 
tiff iu  error.  Burt  ft  Shaha,  of  Sapnlpa,  for 

defendant  In  error. 

TlCffiBERTS,  C.  This  case  comes  fnmi  the 
district  conrt  of  Creek  county.  The  petition 
in  error  was  filed  in  the  office  of  the  clerk 
of  this  court  on  the  7th  day  of  Norember, 
1910.  Summons  In  error  duly  issued  and 
served  within  tbe  time  allowed  by  law  and 
under  the  rules  of  practice.  Briefs  tot  plain- 
tiff in  error  were  filed  on  the  14th  day  of 
De<%mber,  1910,  and  for  defendant  In  error 
on  the  20th  day  of  March,  1911.  The  case 
was  first  submitted  on  tviefia  on  the  lOUi  day 
of  September,  1912.  On  December  8,  1912, 
that  submission  was  set  aside,  and  60  days 
allowed  to  restore  the  lost  record,  which  was 
done  in  due  time.   On  February  6,  1914,  no- 
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ace  was  sent  by  the  clerk  to  plaintiff  In  er- 
ror that  the  cost  deposit  had  been  exhausted, 
Tflth  request  for  additional  deposit,  to  which 
notice  and  roQuest  no  attention  was  glTen. 
Again,  on  February  26,  1916,  a  second  notice 
and  request  for  deport  was  given,  with  like 
result  On  April  13,  1915,  this  court  entered 
an  order  allowing  the  plaintiff  In  error  16 
days  in  which  to  make  the  additional  de- 
posit required,  and  due  notice  of  this  order 
was  given  by  the  clerk  by  letter  to  the  at- 
torney for  plaintiff  In  error  at  his  usual 
place  of  residence,  to  which,  up  to  this  date, 
May  12,  1815,  no  response  has  been  received. 
The  case  now  stands  on  submission  of  date 
May  3,  1915.  There  is  at  this  time  a  de- 
ficiency In  cost  deposit,  to  which  plaintiff 
in  error,  to  say  the  least,  seems  entirely  in- 
different. 

We  Uiink  the  appeal  should  be  dismissed. 
PBB.GUBIAM.  Adopted  In  whole. 


MANN     RIDENHOTJB  et  al.   (No.  4472.) 
(Supreme  (3onrt  of  Oklahoma.   Uay  1^  U16.) 

(Byllabtu  hv  the  Covrt^ 

1.  Beplbvin    ®=»57  —  PBTinoN  —  AjTiDAVrr 
—Commencement  of  Actiok. 

In  an  action  id  replevin,  wherein  an  affida- 
vit in  replevin  was  filed,  bat  no  separate  peti- 
tion, and  the  affidavit  contains  all  the  essential 
allegations  of  a  petition,  the  affidavit  stioald  be 
treated  as  both  an  affidavit  in  replevin  and  peti- 
tion, and  the  filing  of  the  same  and  the  issu- 
ance of  a  sommoDS  therein  constitutes  the  com- 
mencement of  an  action. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent.  Dig.  88  200-210 ;  Dec.  Dig.  «»57.] 

2.  Replevin  ^=>22,  69— Action  AoAinsT  Of- 
ficer—Vabianck. 

Where  property  belonging  to  one  party  la 
seized  by  the  sheriff  under  a  writ  running 
against  another  party,  the  claimant  of  the 
property  may  maintain  a  replevin  action  against 
the  officer  in  his  individual  name  or  against  him 
in  his  official  capacity,  and  there  is  no  fatal 
variance  if,  when  he  is  proceeded  against  in  his 
individual  name^  the  evidence  proves  that  he 
acted  in  his  official  capacity,  under  process  from 
a  court,  in  making  the  seizure. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent.  Dig.  H  122,  257-279;  Dec  Dig.  «=>22, 
60.] 

GommlsdMieni*  Opinion,  Division  No.  4. 
Brror  from  County  Court,  Crals  County ;  S. 
F.  Parks,  Judge. 

Beplevin  by  D.  W.  Mann  against  H.  B. 
RldeiAour  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Bevers- 
£d  and  remanded. 

William  T.  Rye  and  Clyde  McGary,  both  of 
Vinita,  for  plaintiff  In  error.  Seymour  Rid- 
dle, Albert  D.  Bennett,  end  Chas.  B.  Mitch- 
ell, all  of  Vinita,  for  defendants  In  error. 

MATHEWS,  C.  [1]  1.  This  Is  an  action  In 
replevin  brought  in  the  county  court  of  Craig 
county  by  the  plaintiff  in  error  against  the 
defendant  in  error  for  the  recovery  of  cer- 


tain personal  property,  said  action  having 
been  commenced  by  filing  an  affidavit  In  re- 
plevin, and  at  the  same  time  a  replevin  bond 
was  given  and  approved  and  a  replevin  sum- 
mons iBsaed  and  service  of  the  same  accept- 
ed by  H.  B.  Rldenhonr,  as  sheriff  of  Craig 
county.  The  defendants  filed  <e  general  de- 
nial to  plalntiffB  action,  and  afterwards  de- 
fendant Bldenhonr  filed  a  supplemental  an- 
swer, wherein  he  alleged  that  he  held  pos- 
session of  the  property  in  controversy  as  sher- 
Iff  by  virtue  of  an  order  of  attachment  Issued 
in  a  certain  action  wherein  R.  A.  Wilson  was 
plaintiff  and  J.  El  Mann  and  wife  defendants, 
and  that  a  decree  had  been  rendered  tberein 
adjudging  said  property  In  controversy  to  be 
the  property  of  the  said  J.  B.  Mann  and  or- 
dering that  he  sell  the  same  to  satisfy  the 
Judgment  against  the  said  J.  E.  Mann.  So  it 
appears  that,  while  this  replevin  action  la 
maintained  against  Uie  said  H,  E.  Rldenhour, 
the  sheriff,  and  O.  W.  Brown,  a  deputy  sher- 
iff, yet  the  real  party  In  interest  was  the  said 
R.  A.  Wilson. 

On  the  commencement  of  the  trial,  defend- 
ants objected  to  the  Introduction  of  any  tes- 
timony for  the  reason  that  no  i>etitl(m  liad 
been  filed  In  the  case,  and  therefore  no  enlt 
had  been  commenced,  and  the  court  by  rea- 
son thereof  had  no  Jurisdiction,  which  objec* 
tion  was  overruled  and  exceptions  taken.  At 
the  close  of  plaintiff's  testimony,  defendants 
demurred  to  the  same  and  again  assign  this  as 
one  of  the  reasons  why  his  demurrer  should  be 
sustained.  The  court  sustained  the  demurrer 
upon  another  phase  of  the  case  and  Implied- 
ly overmled  the  demurrer  on  this  point  The 
defendants  In  error  make  no  attempt  to  an- 
3 war  the  assignment  of  errors  complained  ct 
by  plaintiff  in  error  in  an  able  and  com- 
prehensive brief,  but  confines  hia  brief  to  a 
presentation  of  the  proposition  that  no  acti<Hi 
was  ever  commenced  In  the  county  court  be- 
cause the  plaintiff  had  never  filed  any  peti- 
tion and  for  that  reason  the  court  had  no  Ju- 
risdiction, 

This  exact  question  was  presented  and 
passed  upon  In  a  welL-consldered  opinion  by 
Judge  Hayes  in  the  case  of  Scott  v.  Vulcan 
Iron  Works  Co.,  31  Okl.  834,  122  Pac.  ISS, 
While  the  decision  was  based  upon  a  proceed- 
ing begun  In  the  Indian  Territory  before 
statehood  under  the  Arkansas  statute  in  force 
there,  yet  It  appears  that  the  law  as  to  the 
commencement  of  an  action  was  identical 
with  ours.  The  same  question  was  Involved 
in  that  ease  as  in  the  one  under  conslderatloa 
here,  and  the  reason  there  given  applies  with 
equal  force  here. 

A  Just  procedure  will  not  permit  one  liti- 
gant to  lure  the  other  into  a  trial  and  then 
trap  him  by  raising  a  point  there  for  the  first 
time  which  In  all  fairness  should  have  been 
raised  by  motion  or  demurrer  before  the  trial 
commenced.  In  the  case  at  bar,  the  defend- 
ant filed  his  answer  and  there  denied  every 
allegation  in  "plaintifTs  petition."    As  he 
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tbmx  tzmted  the  affidavit  In  refplevin  as  a  pe- 
tition alsot  he  bad  no  equitable  standiog 
when  be  afterwards  ursed  tbat  no  peUtion 
bad  been  filed.  It  Is  tme  tbat  ordinarily  a 
petition  and  an  affidavit  in  rcvlsvln  an  both 
filed  in  a  replevin  action  and  la  modi  the 
better  practice,  yet  we  see  no  good  reason 
why  both  cannot  be  combined  Into  one,  espe- 
€Mly  where  no  objection  is  raised  thereto  un- 
til after  the  trial  has  commeaced,  and  for 
the  reasons  stated  in  the  case  of  Scott  v.  Vul- 
can Iron  Works  Co^  supra,  we  hold  that  the 
ruling  <a  the  court  in  the  Instant  case  was 
correct. 

[2]  2.  Platotia  has  set  out  several  asilgn- 
ments  of  error,  but  all  are  covered  by  the 
<»e  assigning  ae  error  the  sustaining  of  de- 
fendant's demurrer  to  plaintiff's  evidence.  At 
the  close  <tf  plaintiff's  evidence  the  defend- 
ants demurred  as  follows: 

"Gomes  bow  the  defendant  and  demnis  to  the 
evidence  of  the  plaiotiff  for  the  reason  that  he 
has  sued  H.  E.  Ridenhonr  and  George  A.  Brown' 
as  individnals,  and  the  teatimoDy  of  plaiDtiSfs 
witn eases  aod  of  the  plaintiff  hinuelf  has  shown 
that  the  said  defendants  were  acting  .in  their 
official  capacitiefl." 

Thereupon  the  court  made  the  following 
ruling: 

"The  demurrer  will  be  Buatained  for  the  rea- 
son that  the  teatimony  discloses  that  whatever 
was  done  by  the  defendants  was  done  by  them 
in  their  official  capadfcr  and  not  In  the  capaci^ 
of  a  private  individnal  in  wUdi  eapaeUy  they 
are  sued." 

Plaintiff  then  asked  leave  of  the  eoort  to 
amend  the  [AeadlngB  to  make  the  pleadings 
coaffnm  •with  the  testhmmy,  to  which  request 
detaidants  intaiposed  the  oblecttoa  that 
such  an  aatendment  would  involve  the  In- 
teodiU!thm  of  a  new  and  radically  dlffexent 
causB  of  action,  whldi  objection  tba  oourt 
sustained  and  refused  to  pomlt  tb»  amwd- 

It  will  be  unneeessary  to  dlscnss  tbe  evt- 
denoe  iwoduced  by  plalnttff,  as  ttiere  Is  no 
emtroversy  but  that,  if  accepted  as  trae.  It 
anqpSy  sustains  hla  case. 

In  sustaining  defendanti^  demurrer  to 
plaintiff's  erldenoe,  the  oourt  committed  ra- 
veralUe  error.  It  Is  trae  the  evidence  intro- 
duced shows  that  defOndants  are  sheriff  and 
d^ntr*  respecttv^,  ot  Craig  county,  and  as 
sodi  Officers  attadied  the  property  In  con- 
troversy; but  the  process  under  which  they 
acted  did  not  run  against  the  plaintiff  herein, 
hot;  to  the  contrary,  shows  that  the  attadi- 
nunt  was  had  under  process  running  against 
3,  B.  Bfann  and  wifia,  and  that  under  that 
attadunent  inocess  the  def  eiidant  Offlcera 
sebsed  pnverty  which  plaintiff  contends  be- 
longed to  him,  and  it  has  been  repeatedly 
held  by  this  court  in  several  cases  that, 
irtiere  an  officer  seizes  property  wrongfully 
undCT  process  not  running  against  the  claim- 
ant of  the  property,  the  claimant  owner  may 
maintain  an  action  against  the  officer  wrong- 
fully seizing  the  property,  either  in  his  in- 


dividual capacity  or  in  his  capad^  as  an  of- 
flcor. 

The  case  of  Burdiett  v.  Purdy,  2  OkL  891, 
37  Pac.  1063,  Is  comvr^nsive  and  fuUy  de- 
cides the  p<^t  In  Issue,  living  an  amjkle 
reason  for  the  ruling,  and  we  quote  there- 
from as  follows: 

"The  evidence  shows  that  prior  to  iostitutiug 
this  action  the  defendant  below,  B,  W.  Bur- 
chett,  entered  tbe  place  of  bo^eea  of  plaintiff 
below,  M.  S.  Purdy,  end  took  therefrom,  with- 
out authority  of  law,  the  goods  and  cliattels  In 
controversy  in  this  action.  The  evidence  ail 
ahows  that  the  goods  seized  were  the  individual 
proper^  of  Purdy,  but  they  were  taken  by 

Elamtiff  in  error  over  the  protest  of  defendant 
1  error  as  the  property  of  one  R.  T.  Lee,  un- 
der an  execution  issued  uainst  the  property  of 
said  I>e,  and  in  which  Purdy  was  in  no  wise 
interested.  The  record  ediows  that  this  action 
was  brought  against  B.  W.  Burchett  in  his  in- 
dividual capacity,  and  not  as  a  sheriff  of  Elng- 
fisher  county.  And  the  evidence  discloses,  as 
above  stated,  that  the  levy  was  made  under  and 
by  virtue  of  the  execution  against  Lee.  This 
is  claimed  by  plaintiff  in  error  as  a  fatal  vari- 
ance and  asngned  as  his  first  gronod  for  revenh 
al  of  the  court  below.  We  osnnot  aMott  to  this 
doctrine. 

"When  a  person  wrongfully  detains  property, 
it  is  immaterial  in  what  capacity  he  assumes  to 
bold  it.  The  person  from  whom  property  is 
wrongfallv  taken  is  not  re<iuired  in  law  to 
know,  ana  cannot  always  ascertain,  by  what  an- 
thority  tbe  person  wrongfully  taking  it  assumes 
to  have  acted.  The  important  point  is  the 
wtongfol  talring  or  detention,  and  hj  whom  de- 
tains, and  not  Uie  capacity  in  which  the  per- 
son detaining  t^e  property  la  acting.  It  Is 
dearly  proper  to  bring  an  action  in  replevin 
against  a  defendant  in  ids  individnal  capacity, 
even  when  lie  Intends  to  act  in  another  capaci- 
ty. If  tbe  defendant  is  acting  as  agent,  sheriff, 
or  otherwise,  it  la  a  matter  In  defense  to  be 
pleaded  and  proved  as  any  other  fact  The 
plaintiff  cannot  always  tell  certainly  by  wiiat 
right  one  interfering  with  hia  posseeaion  claims 
to  act,  and  the  only  safe  way  is  to  make  the 
person  interfering  with  Iila  right  of  possession 
defendant,  and  1^  him  plead  his  agency,  or  of-' 
fidal  character,  as  a  defense,  if  he  is  not  act- 
ing for  himself.  Cobb^  on  Beplevi^  228; 
Berghoff  v.  McDonald.  87  Ind.  6&;  Rose  v. 
Cash,  08  Ind.  27a" 

In  the  case  of  Irwin  ▼.  WaUlng,  4  OU.  128, 
44  Pac:  219,  we  find: 

"Neither  do  we  consider  the  allegattons  con- 
tained In  the  third  paragraph  of  the  answer, 
stricken  out  on  motion,  as  material.  In  addi- 
tion to  the  general  denial  contained  in  said  par- 
agraph, it  is  set  forth  that  defendant  is  sued  as 
an  individual  for  the  commission  of  an  act  done 
as  an  officer.  Thia  allmtion  was,  upon  motioD, 
properly  held  immaterial.  In  replevin  the  ac- 
tion runs  against  tbe  party  in  poaaession,  and. 
If  an  officer  wrongfully  seizes  property  to  satis- 
fy an  execntion,  he  may  be  sued  either  as  an  in- 
dividual or  as  an  officer."  Gross  v.  Bogard.  18 
Kan.  288 ;  Reiley  v.  Haynes,  38  Ean.  269,  16 
Pac.  440,  5  Am.  St  Rep.  787 ;  34  Cyc.  1370. 

The  court  should  have  overruled  defend- 
ants' demurrer  and  have  permitted  plalutiff 
to  amend  his  pleadings  by  filing  a  petition 
separate  from  his  affidavit  in  replevin. 

For  tbe  reasons  stated,  the  judgment  of 
the  trial  court  will  be  reverse  and  remand- 
ed, with  costs  to  defendants. 

PBB  CURIAM.  Adopted  in  whol« 
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YINITA  BLBOTBIO  UOHT.  ICB  &  POWER 

Oa  T.  OARPENTEB  et  aL  (No.  4447.) 
(Bupreme  Court  of  Oklahoma.    May  18,  lOU.) 

(Syllabut  Bp  the  Cuurt.} 
Tbial  <3=>139— Deuubbeb  to  Evidence. 

It  is  not  error  to  sustain  a  demurrer  to 
plaintiff's  testimony  unless  the  evidence,  con- 
sidered in  a  light  most  favoiable  to  plaiotiff's 
contention,  reasonably  tends  to  prove  plaintifTs 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Ilig.  H  3S2,  833,  838-841,  3W;  Dea  mg.  «s» 
139.1 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Craig  County;  S. 
F.  Parks,  Judge. 

Action  by  the  Vlnlta  Electric  Light,  Ice 
&  Power  Comi>any,  a  corporation,  against  Bv 
M.  Carpenter  and  anotiter.  Judgment  for  de- 
fendants, and  piftlnllfl  bilngs  ettot.  Al- 
flrmed. 

Riddle  &  Bennett  and  GharleB  B.  MltcbeU, 
all  of  Tlnita,  for  plainttu!  In  error.  E.  M. 
Probascf^  of  ^nlta,  tx  defendanta  In  error. 

MATHEWS,  0.  1.  TUB  flult  waa  begun  in 
the  Justice  of  tbe  peace  court  upon  an  open 
account  and,  judgment  tbere  baying  gone  for 
defendant  F^ts,  an  appeal  was  taken  to  Qie 
county  conrt,  and  njMn  the  trial  there  the 
Judge  sustained  a  demurrer  to  i^alnUlTB  evi- 
dence, and  the  caae  la  here  for  our  deter- 
mlnatian. 

Hie  controrarsr  arose  over  the  claim  for 
payment  for  some  electric  light  fixtures  plac- 
ed In  a  cOTtaia  restaurant  in  Vlnlta.  The 
evidoace  shows  Qiat  plaintiff  famished  the 
fixtures  included  In  the  account  sued  on  to 
one  Wash  Coolt.  The  restaurant  suocesjUTe- 
ly  passed  Into  the  liands  of  Parker  and  Bea- 
man,  n«ct  to  R.  M.  CoHKnter,  one  of  the 
defendants,  and  then  to  defmdant  F^te,  the 
fixtures  remaining  in  the  restaurant  and  In 
use  during  the  entire  time. 

It  is  contended  by  plaintiff  that  defendant 
Felta,  when  he  took  over  the  reataurant  trmn 
Carpoiter,  agreed  to  pay  the  account  tar  the 
electric  l^t  fixtures,  which  Is  denied  by 
Felts.  Mr.  Lehman,  mana^  for  plalntUC, 
testified  that  as  soon  as  he  learned  that  de- 
fendant Felts  bad  taken  over  the  restaurant, 
he  called  to  see  him  about  the  payment  of  the 
account;  that  he  gave  him  but  llttie  satis- 
faction, claiming  that  he  wished  to  see  his 
brother,  Elmer  Felts,  first,  and  that  when 
he  called  the  third  or  fourth  time  he  said 
that  he  did  not  think  he  was  liable  for  the 
account  R.  M.  Carpenter,  as  a  witness  for 
the  plaintiff,  testified  that  he  first  opened 
negotiations  about  the  restaurant  with  El- 
mer Felts,  a  brother  of  defendant,  J.  O.  Felts, 
and  when  he  finally  closed  the  deal  with  j. 
O.  T&ta,  that  tllmer  Fejts  went  with  him 
and  took  possession;  that  he  and  Elmer 
Felts  went  to  various  parties  who  hdd  mort- 
gages on  property  In  the  place,  transferred 


(Qkl. 

and  explained  the  deal  to  them  and  tbeee 
parties  were  afterwards  paid  by  defendant, 
J.  O.  Felts ;  and  that  J.  O,  Fidts  never  paid 
anything  for  the  restaurant  except  a>  he  dl>- 
charged  claims  against  the  place.  Carpenter 
further  testified  tiiat  he  did  not  brieve  he 
had  ever  told  Mr.  Lehman  that  he  would 
pay  for  the  fixture^  and  that  he  did  not  ar- 
range to  sell  the  fixtnm  to  Felts.  An  In- 
strument was  Introduced  as  evidence  which 
seems  to  have  beui  made  1^  J.  O.  Felts,  B. 
M,  Carpenter,  and  B.  W.  Felta,  wfidch  was 
an  inventory  of  the  fixtures  and  stock  in  the 
restaurant,  and  no  maiti<m  ther^  appears 
as  to  any  electric  fixturea  except  an  ^ectrlc 
fan  tor  irtildi  defendant  olfteed  payment 
which  was  refused,  and  the  money  to  pay  for 
same  turned  Into  court 

2.  After  plalntlfl  had  rested  his  case  the 
court  sustained  a  donnrrer  to  Its  evldoice. 
Fran  a  carefol  consideration  of  the  evidence 
it  appears  to  us  that  the  trial  court  was  oot- 
rect  in  sustaining  the  demurrer  to  tiie  evi- 
dence. We  know  that  a  directed  verdict  fo» 
defendant  uptm  a  demurrer  to  plaintlfCa  tes- 
timony should  be  denied,  where  the  evidence 
considered  In  a  light  most  favorable  to  plalur 
tilTs  contention  reastxiab^  tends  to  prove 
plaintifTs  cause  ot  action,  and  If  the  testlmfi- 
ny  is  confitetlng  It  would  be  error  to  dlTe<^ 
a  vMdlct  tm  the  plalntift. 

We  fail  to  find  any  erldenee  vthUti  trtan  a 
reasonaUe  Intoidment  Indicates  that  dtfoid- 
ant  Felts  had  assumed  plaintiff's  oooonnt,  or 
bad  promised  any  one  to  pay  tor  the  electric 
fixtures,  or  was  dolmlng  to  own  the  sam& 
Garptttter,  trom  whmn  he  purchased  the  res- 
taurant, testified  he  did  not  sell  d^enOant 
Pelts  the  electric  fixtures,  and  the  inventory 
made  by  tiiem  at  the  time  of  the  transfar  tn 
failing  to  mration  the  deiArle  fixtures  among 
the  artlclea  takm  over  by  defteulant  Felts,  la 
a  very  substantial  and  satisfactory  corrobo- 
ration of  Carpeoto's  testiuHmy.  Defmdant 
Felts,  as  far  as  the  evidence  shows,  aa  soon 
as  he  learned  the  facts,  disavowed  any  own- 
ership of  the  electric  fixtures,  diadalmed  mnj 
UabUlty  therefor,  and  told  plaintiff  that  he 
could  remove  the  electric  fixtures  from  the 
restaurant,  if  he  so  dealied. 

3.  The  plalntlfl  ■wBigwff  as  error  the  ruling 
of  the  conrt  relative  to  certain  evidence  otter- 
ed for  the  purpose  of  showing  that  Elmer 
Felts  was  the  agoit  of  defendant.  J.  O.  Felta, 
and  OS  such  B^&at  promised  Mr.  Lehman  that 
the  electric  fixture  account  would  be  paid 
for  by  defendant  F^ts.  There  Is  no  evidence 
in  the  record  wbldi  has  a  reas<»iable  tenden- 
cy to  prove  that  Elmer  Felts  was  such  an  au- 
thorized agent  of  defendant  Felts  as  to  bind 
him  by  a  promise  made  by  Elmer  Felta. 
There  were  several  questions  propounded  to 
witnesses  which  appear  to  have  that  intent 
in  view,  and  upon  objection  of  defendant 
these  questions  were  excluded  by  the  court, 
and  so  no  offer  of  the  testimony  was  made 
by  the  defendant  and  IncoEpcoated  in  the  rec- 
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«d,  ve  lutve  no  means  at  hand  by  which  we 
.  cu  decide  whether  the  ruling  of  the  court 
vaa  corzect  or  not  The  only  testimony  of- 
fered by  def^dant  which  was  excluded  by 
tbe  court  was  that  on  the  day  of  the  trans- 
fer of  the  restaurant  fixtures,  Blmer  Felts* 
ffbo  at  that  time  seemed  to  be  In  charge  of 
tbe  restaurant,  promised  Mr.  Lehman  to  pay 
the  bill  In  suit.  There  Is  no  evidence  that 
be  made  the  promise  as  the  authorized  agent 
vt  defendant  Felts,  and  for  that  reason  the 
testimony,  if  admitted,  would  not  prore  any- 
thing against  defendant  Felts. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  tbe  trial  court  is  affirmed. 

PESL  CUBJAM.    Adopted  In  whole. 


CHICAGO,  S.  I.  &  P.  RT.  CO.  v.  CABDEN. 
(No.  4464.) 

{Sapreme  Court  of  Oklahoma.   Hay  18,  1916.) 

(Syllabua  by  the  Court.) 

&PPUL  AND  Ebbob  «=»1002— Tsiai,  <S=»2eO— 
Refusal  or  Instbuotions  Oovbbkd— Vxb- 
DICT— ComxjcTiNa  EviDBncK. 

A  judgment  will  not  be  reversed  (or  reCiual 
to  give  8  requested  Instmctioo,  although  sach 
requested  inBtrnctloa  may  correctly  state  the 
law,  if  the  law  applicable  to  the  facts  involved 
is  correctly  coyered  by  the  court's  charge ;  nor 
vill  a  verdict  based  upon  conflicting  tMtimony 
be  set  aside,  where  the  evidence  reuonably 
teads  to  support  such  verdicL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SjL39S5-B937;  Dec.  Dig.  «=» 
1002:  Trial,  OoitW  f|  6Bl-65d;  Dee.  Dig. 

Commissioners*  Opinion.  Division  No.  4. 
Error  from  County  Court,  Jefferson  County; 
B,  T.  Price,  Judge. 

Action  by  W.  P.  Carden  against  tbe  Chica- 
go, Rock  Island  &  Pacific  Railway  Company. 
Jndgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

0.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H,  Moore,  all  of  EH  Reno,  and  Dillard  Ss 
Ellis,  of  Waurika,  for  plaintiff  In  error.  B. 
Hnser,  of  Obemah,  and  Bridges  &  Vertrees, 
of  Waurika,  for  defendant  in  error. 

WATTS,  O.  Hils  case  was  appealed  from 
the  cooDty  court  of  Jefferson  county,  OkL 
Iq  a  trial  by  Jury  W.  P.  Carden  was  given 
Judgment  on  April  26, 1912,  against  the  Chi- 
cago, Bock  Island  &  Pacific  Railroad  Com- 
pany la  tbe  sum  of  $125  for  negligently  run- 
ning over  and  killing  two  Jersey  cowa.  Mo- 
Ura  for  new  trial  was  overruled,  and  the 
company  aMMals,  assigning  as  error: 

"(1)  Tbe  overruling  of  the  motion  for  new 
trial 

"<2)  Tile  rendering  of  Judgment  against  the 
company." 

Counsel  for  the  compaoy  have  condensed 

file  lengthy  petition  of  plaintiff,  Carden,  Into 

Qie  following  language: 

"(b)  Tbe  employ^  of  said  defmdant  foiled  and 
MRlected  to  slow  op  the  running  of  said  train,  1 


which  was  at  a  high  rate  of  speed,  and  failed  to 
cause  said  train  to  stop,  which  could  have  been 
done  after  the  employls  of  said  train  saw  said 
cattle" 

— and  argued  that  the  court  should  have  in- 
structed a  verdict  in  Its  favor  or  given  an 
offered  Instruction.  With  the  first  conten- 
tion we  cannot  agree.  In  the  second  It  was 
not  error.  We  have  carefully  read  the  evi- 
dence, and  find  a  direct  conflict  of  material 
testimony  between  witnesses  for  the  respec- 
tive parties.  The  evidence  In  behalf  of  plain- 
tiff, Carden,  goes  to  show  that  the  cattle  were 
killed  at  a  public  crossing  by  an  east-bound 
passenger  train;  that  the  stock  alarm  slg-' 
nal  was  given.  In  the  language  of  one  of  the 
witnesses,  "six  or  eight  times,"  about  a  quar- 
ter of  a  mile  west  of  where  the  cattle  were 
killed.  The  road  was  smooth  and  level  for 
eight  or  nine  miles;  no  effort  was  made  to 
stop  the  train;  the  killing  occurred  before 
darkness;  that  the  train  could  have  been 
stopped  within  1,000  feet  Witness  Zlmmer, 
on  page  26  of  the  record,  was  asked  and  an- 
swered the  following  questions: 

"Q.  I  will  ask  you,  Mr.  Zlmmer,  where  you 
were  when  you  came  from  the  West  that  night, 
when  you  came  towards  this  crossing,  what 
position  you  occupied  in  the  engine?  A.  On  the 
seat  box,  right-hand  side.  Qi  Looking  which 
way?  A.  Looking  ahead.  Q.  Watching  the 
track?    A.  Yea,  sir." 

And  oa  page  28: 

"Q.  I  believe  you  stated  in  answer  to  a  ques- 
tion  that  the  whistle  was  blown  a  quarter  of  a 
mile  west  of  the  crossing?  A.  About  thaL  Q. 
The  first  whistle  blown  was  the  alarm  whistle? 
A.  Tes,  sir.  Q.  About  100  feat  west  of  tbe 
crossing?   A.  Xes,  sir." 

And  on  page  29: 

"Q.  You  heard  tbe  testimony  of  Mr.  Carden 
and  Mr.  Watson  that  you  gare  the  alarm 
whistle,  or  stock  whistle,  some  quarter  or  half 
mile  west  of  the  crossing;  is  that  a  fact?  A 
Yes,  sir;  I  heard  it.  Q-  Is  that  a  fact?  A. 
No,  sir.  Q.  Could  yon,  at  the  rate  of  speed  that 
you  were  traveling  on  tbe  eveoiog  that  these 
cattle  were  killed,  have  stopped  that  train  at  the 
crossing,  had  you  commenced  to  stop  it  a  quar- 
ter of  a  mile  away?  A.  Yes,  dr." 

The  evidence  of  the  company,  except  the 
contradictions  of  witness  Zlmmer,  went  to 
the  effect  that  the  cattle  were  not  seen  until 
within  76  or  100  feet  of  where  they  were  kill- 
ed; that  all  possible  was  d<me  to  avoid  the 
accident  after  seeing  the  cattle,  In  the  way 
of  giving  the  alarm  signal ;  and  that  it  was 
dark,  cloudy,  and  foggy.  We  therefore  think 
there  was  suffitdent  evidence  to  go  to  the 
Jury  as  to  whether  the  engineer,  Zlmmer,  and 
fireman,  Webber,  saw  the  cattle  within  one- 
quarter  of  a  mile,  or  7S  to  100  feet,  of  where 
they  were  killed. 

2.  The  company  offered  the  fbllowing  in- 
struction, which  was  denied: 

"Oentlemsn  of  the  jury,  you  are  Instructed 
that  a  railway  company  is  required  to  exercise 
only  ordinary  care  to  avoid  injuring  trespass- 
ing animals  after  they  are  discovered  on  or  in 
dangerous  proximity  to  the  track,  where  the 
herd  law  of  Oklahoma  has  not  been  suspended. 
Therefore,  if  you  find  that  tbe  herd  law  pro- 
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hlbitinff  stock  from  running  at  large  has  not 
been  suspended  in  tbat  part  of  Jefferson  county, 
Oklahooia,  where  plaintiff's  cattle  are  alleged  to 
have  been  killed,  and  that  said  stock  for  which 
plaintiff  seeks  damages  was  running  at  large 
in  violation  of  such  law,  and  yon  further  find 
that  said  emplorfifl.  after  they  discovered  the 
plaintiff's  stock,  used  ordinary  care  to  avoid  in- 
luring  tbem,  you  should  find  the  defendant  not 
liable  for  said  injuries,  and  your  verdict  should 
be  for  the  defendant." 

The  court  on  its  own  motion  gave  the  tol- 
lowing  instructions: 

"You  are  further  instructed,  gentlemen  of  the 
jury,  that  the  statutes  of  Oklahoma  provide  that 
all  cattle  together  with  certain  other  domestic 
animals,  shall  be  by  the  owners  thereof  restrain- 
ed from  running  at  large  in  Oklahoma,  unless 
permitted  to  do  so  b;  the  suspension  of  said 
herd  law.  You  are  further  instructed  that  there 
Is  no  evidence  in  this  case  that  the  said  herd 
law  has  been  suspended  as  provided  by  law,  and 
that  it  is  presumed  aa  a  matter  of  law,  and 
you  are  instructed,  that  said  herd  law  is,  and 
was  on  September  20, 1911,  in  force  in  that  part 
of  Jefferaon  county,  Oklahoma,  where  plaintiFs 
cattle  are  alleged  to  have  been  killed;  and  if 
said  cattle  of  plaintiff  were  injured  upon  a  pub- 
lic highway  while  grazing  or  roaming  at  large, 
the  said  cattle  were  trespassing  and  unlawfully 
upon  said  premises  at  said  time  and  place,  and 
the  defendant  was  only  under  the  duty  to  use 
ordinary  care  to  avoid  injuring  tbem  after  they 
were  discovered  on  or  in  oangeroua  piozimlty  to 
its  track." 

"You  are  further  instructed,  gentlemen  of  the 
jury,  that  even  though  the  cattle  in  question 
were  upon  the  public  highway,  in  violation  of 
the  herd  law  «  Oklahoma,  and  even  though 
tbey  were  trespassers  upon  the  property,  it  was 
the  duty  of  the  defendant  to  exercise  ordinary 
care  and  diligence  to  protect  the  said  cattle  of 
plaintiff.  And  if  you  find  from  the  evidence 
that  the  defendant  failed  to  exercise  ordinary 
care  and  diligence  In  slowing  up  his  train  and 
bringing  same  to  a  atop,  after  discovering  said 
cattle,  and  you  find  that  said  train  crew  had 
ample  time  so  to  do,  and  failed  to  do  so,  then 
and  in  that  event  yon  will  find  for  the  plaintiff, 
even  though  the  cattle  were  trespaBstng." 

It  seems  to  be  conceded,  and  in  fact  the 
court  took  the  view,  that  domestic  animals 
were  restrained  from  running  at  large  at  tbie 
time  and  place  these  were  lillled.  Counsel 
for  the  company  do  not  raise  an  objection  to 
the  first  Instruction  given  by  the  court,  but 
contend  tbat  the  second  was  erroneous.  We 
can  see  but  very  little  difference  in  tbe  In- 
stmctiou  given  by  the  court  and  tbe  one  of- 
fered by  the  company,  upon  tbe  question  of 
negligence.  The  court  certainly  and  very  ex- 
plicitly stated  to  the  Jury  that  under  the 
facts  in  the  case  the  company  sbould  only 
exercise  ordinary  care  and  diligence  in  order 
to  protect  the  cattle,  which  we  thiuk  is  the 
law  in  this  state. 

The  authorities  dted  by  counsel  for  the 
company  are  certainly  not  In  point,  and  as 
we  see  It  tbey  have  no  bearing  upon  the  case 
at  bar,  under  the  facts.  This  court  has  fre- 
quently held  a  Judgment  will  not  be  reversed 
for  refusal  to  give  a  requested  Instruction, 
although  such  requested  instruction  may  cor- 
rectly state  the  law,  If  the  law  applicable  to 
the  facts  Involved  la  correctly  covered  by  the 
court's  charge,  nor  will  a  verdict  based  up- 1 


on  conflicting  testimony  b«  Bet  acdde,  where 
the  evidence  xeasonably  tends  to  support 
such  verdict  Alfred  v.  St  L.,  I.  H.  &  S.  Ry. 
Co.,  42  Okl.  4,  140  Pac.  41S;  St  &  8.  P. 
Ry.  Co.  T.  Brown  (not  yet  offidally  reported) 
144  Pac.  1OT5. 

Finding  no  error  In  the  trial  courts  wa 
therefore  recommend  that  the  judgm^  of 
the  lower  court  be  affirmed,  with  costs. 

PER  CURIAM.   Adopted  in  whole. 


LORENZB  T.  HATCHER  «t  at  (No.  6718.) 
(Supreme  Court  of  Oklahoma.   Hay  18,  IBIS,} 

(ByUabug  by  tht  OovrtJ 

Afpeai,  and  Ebbob  <s=>32!^— Pabtieb— Joiirr 

J  tf  DOHGNT— DlSMISaAL. 

All  parties  against  whom  a  Joint  judgment 
has  been  rendered  must  b«  made  parties  to  a 
proceeding  in  error  to  reverse  such  jndgmoitt 
and  tbe  falling  to  join  any  of  tbem,  either  aa 
plaintiff  or  d»enduit,  la  ground  for  dismianl 
of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  1795-1787 ;  Dec  Dig.  «=» 
322.] 

Error  from  District  Court,  Washington 
County ;  R.  H.  Hudson,  Judge. 

Action  by  Isaac  Hatcher  and  others  against 
A.  Loreiize.  Judgment  for  plaintiff,  and  the 
defendant  named  brings  error.  Dismissed. 

Ik  O.  Owen,  of  BartlesriU^  for  plaintiff  In 
error.  Qeorge,  Campb^  Se  Ray,  of  Bartles- 
ville,  for  defoidant  in  error  Hatchw, 

PER  CURIAM.  On  March  31,  1913,  the 
district  court  of  Washington  county  render* 
ed  and  entered  a  Joint  personal  Judgment 
against  C  J.  Busy,  Laura  M.  Busy,  and  A. 
Ix)renze  on  certain  promissory  notes  thereto- 
fore executed  by  C.  J.  Busy  and  Laura  M. 
Busy  to  one  Isaac  Hatcher,  and  for  the  pay- 
ment of  which  notes  A.  Lorenze  had  assum- 
ed liability  in  writing.  From  this  Judgment 
A,  Lorenze  alone  appeals  without  making  C 
J.  Busy  or  Laura  M.  Busy  parties  to  this  pro- 
ceeding In  error. 

■  Hie  motion  to  dismiss  for  the  lack  of  nec- 
essary parties  must  be  sustained.  The  rul^ 
as  oft  repeated  by  this  court,  Is  that  all  par- 
ties against  whom  a  Joint  Judgment  has  been 
rendered  must  be  made  parties  to  a  proceed- 
ing to  reverse  such  Judgment,  and  a  failure 
to  join  any  of  them,  either  as  plaintiff  or 
defendants  in  error,  is  ground  for  dismissal 
of  the  case.  Strange  et  al.  v.  Qrlsmon,  22 
Okl.  841,  98  Pac.  937;  Vaught  v.  Miners' 
Bank  of  Joplln,  27  OkL  100,  111  Pac.  214; 
American  Nat.  Bank  t.  Mergeuthaler,  31 
Okl.  533,  122  Paa  507 ;  Crow  v.  Harthrldge, 
43  Okl.  463,  143  Pac.  183;  Bowles  v.  Coouey 
et  al.,  146  Pac.  221  (not  yet  offidally  re- 
ported). 
The  appeal  is  dismissed. 
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BYUS  T.  PBICB  et  al.  (No.  4811.) 
(Snivreme  Coart  of  OUaboma.   Ma;  18,  1915.) 

(SiflMuB  Ay  the  Courts 
Apfbai.  aivd  Ekbob  «=>S36— PABTncs— Dis- 

MIS8AL. 

On  appeal  to  tina  court,  if  all  parties  whose 
righta  and  interest  would  be  affected  b;  a  re- 
venal  or  modificatioa  of  the  jndgmeDt  are  not 
made  parties  to  the  appeal,  the  appeal  will 
be  diflmisaed. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  1868-1870 ;  Dec.  Die 
836.] 

Oommlsslonera'  Opinion,  Dirlalon  No.  2. 
ErroT  from  District  Court,  Waablngton  Coun- 
ty;  B.  H.  Hudson,  Judge. 

Two  actions  consoUidated,  one  bj  A.  D, 
Price  and  another  againat  W.  H.  Ryvia,  the 
other  by  B.  V.  Biyera  against  Al  Price  and 
ottkers.  From  tba  Judgment,  Byoa  brings  er- 
rar.  Dismissed. 

J.  p.  O'Meara.  of  Tulsa*  for  plataittfl  In  er- 
ror. Geo^,  Campb^  ft  Bay,  ot  Bartles- 
▼Ule.  for  d^endants  In  error  A.  D.  Price  and 
T.  H.  Price. 

BBBTT,  O.  TblB  Is  an  appeal  from  a  judg- 
ment rendered  In  a  consoUdated  ease  by  ttie 
district  court  of  Wasbingtot  county.  Tliere 
were  originally  two  actions  filed  in  that 
court,  numbered  1146  and  1502,  respectlTely, 
and  to  the  two  cases  there  were  Hve  parties 
appearing  either  as  plaintiffs  or  defendants, 
to  wit.  W.  H.  Byns,  A  D.  Price.  T.  M.  Price, 
R.  v.  Myers,  and  Hary  J.  Ehrles.  These  tvo 
spite,  on  motion  of  plaintiff  In  error,  W.  H. 
Byus,  and  consent  of  all  parties,  were 
consoUdated  and  beard  by  a  referee;  and  up- 
on his  report  the  district  court  rendered  its 
Judgment  In  fiivor  of  the  Prices  and  against 
Byns  for  92.471.07,  and  in  favor  of  B.  T.  My- 
ers against  tiie  Prices  for  $1,386.79,  and  im- 
pressed a  mechanic's  lien  in  favra  of  Myers 
for  a  portion  of  this  Judgment,  to  wit,  1666.- 
46,  upon  certain  real  estate  then  owned  by 
Mary  J.  Earles,  and  ordered  certain  proper- 
ty owned  by  Ryus  to  be  sold  under  attach- 
ment proceedings  to  satisfy  the  Judgment  In 
favor  of  the  Prices,  and  the  proceeds  of  the 
sale  be  applied :  (1)  To  the  payment  of 
costs  In  said  consolidation  action;  ^)  that 
tbe  balance  or  a  sufficient  amount  thereof  to 
satisfy  the  Judgment  in  favor  of  A.  D.  Price 
and  T.  M.  Price  be  credited  upon  the  Judg- 
ment, but  retained  and  paid  out  as  follows: 
First,  to  satisfy  the  unsecured  balance  of 
B.  V.  Myers*  Judgment  against  the  Prices, 
whicii  is  1670.82,  and,  if  a  balance  remained. 
It  was  to  be  applied  to  satisfy  that  portion 
of  Myers*  Judgment  against  the  Prices,  de- 
clared to  be  a  mechanic's  lien  on  the  prop- 
erty of  Mary  J.  Earles,  and  ttie  residue,  if 
any,  be  paid  to  the  cleric  of  the  court  to 
await  the  further  order  of  the  court 

Neither  B.  T.  Myers  nor  Mary  J.  Barles 
have  been  brought  Into  this  court  on  this 


appeal.  The  records  show  tliat  service  of 
the  case-made  was  accepted  by  George  and 
Campbell  as  attorneys  for  A.  D.  Price  and 
T.  M.  Price,  and  that  they  waived  the  Is- 
suance and  service  of  summon^  for  the 
Prices,  but  the  record  nowhere  shows  that 
it  was  ever  served  on  Myers  or  Earles,  and 
there  is  no  waiver  of  summons  by  either  of 
them,  and  no  summons  was  ever  Issued  or 
served  upon  either  of  them.  The  record 
further  shows  they  were  never  notified  of 
the  time  and  place  of  signing  and  settling 
the  case-made,  and  were  not  present  or  rep- 
resented by  counsel,  at  the  time  It  was  sign- 
ed and  settled. 

That  the  Interest  and  rights  of  these  par- 
ties would  be  affected  by  a  reversal  or  mod- 
ification of  this  judgment  there  can  be  no 
doubt.  The  Judgment  provides  means  for 
the  payment  of  the  unsecured  portion  of 
Myers'  Judgment  against  the  Prices,  and  for 
the  satisfaction,  from  anoUier  source,  of  the 
lien  against  the  Earles  property;  and  it 
was  certainly  necessary  that  they  should 
have  a  chance  to  be  heard  in  this  court,  be- 
fore this  court  would  be  authorized  to  dis- 
tribute this  Judgment  which  is  manifestly  to 
their  advantage.  This  question  has  been 
passed  upon  repeatedly  by  this  court.  Zel- 
mann  v.  Bennett  et  al.,  39  OkL  344,  134  Pac. 
1124;  Sanders  v.  Hard,  35  Okl.  212,  130  Pac. 
284;  Owlnnup  v.  Qrlffins,  34  Okl.  117.  124 
Pac.  1091. 

We  therefore  recommend  that  the  appeal 
be  dismissed. 

PBB  CUBIAM.  Adopted  in  whole. 


CONSOLIDATED  SCHOOL  DIST.  NO.  2, 
PAWNEE  ootmrr,  v.  MEYEB,  state 
Auditor.    (No.  4223.) 
(Supreme  Court  of  Oklahoma.   May  18,  1016.) 

(SyUaiu9  by  the  Oo«rlJ 

MANOAiam  4=»164     Altsrnatzvb  Wan 
motiok  to  quabb  —  nohooupuakck  wixb 

Rule. 

Motion  to  quash  alternative  writ  of  manda- 
mus sustained  for  failure  of  the  petitioner  to 
observe  rule  14  of  the  Supreme  Court  (137  Pac. 
ii). 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  8S  296-316;  Dec.  Dig.  «=9l54.] 

Original  application,  for  writ  of  mandamus 
by  C(msolidated  School  District  No.  2  of 
Pawnee  County,  Okl.,  a  mnnidpal  corpora- 
tion, against  Leo  Keyer,  State  Auditor.  Writ 
quashed. 

U  N.  Elmr^,  of  Hallett,  J.  M.  Hayes,  of 
Cleveland,  and  E.  J.  Glddlngs,  of  Oklahoma 
City,  for  piaintifT.  Chas.  West,  Atty.  Gen., 
and  R.  E.  Gldi,  Ant  Atty.  Oen.,  tm  de- 
fendant 

KANE,  C.  J.  This  is  an  original  applteatioo 
for  a  writ  of  mondamoa,  commoiced  by  Con- 
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soUdated  School  District  No.  2  of  Pawnee 
Coanty,  as  plaintur,  against  Leo  Meyer,  state 
auditor,  as  defendaDt.  Now  comes  the  At- 
torney Oeneral,  appearing  for  the  state  andl- 
tor,  and  moves  the  court  to  quash  tiie  alter- 
naUve  writ  of  mandamus  Issued  herein  upon 
the  following  grounds:  '<!)  That  said  purport- 
ed writ  shows  on  Its  face  that  it  was  not 
signed,  issued,  allowed,  and  served  as  provid- 
ed by  law :  (2)  that  said  cause  does  not  pre- 
sent a  case  wherein  this  court  will  exerdee 
original  jurisdiction;  that  leave  to  proceed 
from  this  court  has  not  heen  obtained,  nor  a 
sufficient  prima  facie  showing  made  by  plain- 
tiff, under  rule  14  (137  Pac.  ix),  why  he 
should  Invoke  the  origlual  jurlsdictUxi  of  this 
court 

The  motion  to  quash  Is  unresisted  by  the 
petitioner,  and  a  casual  glance  at  his  petiUcm 
discloses  an  entire  failure  to  comply  with 
role  14  (137  Pac.  ii)  of  this  court  The  oth- 
er grounds  to  quash  seem  to  be  well  taken ; 
but,  as  this  one  Is  entirely  tenable,  the  mo- 
tion of  the  Attorney  .General  will  be  sustain- 
ed, and  tbe  alternative  writ  of  mandamus  is- 
sued herein  quashed  fbr  failure  of  the  peti- 
tioner to  comply  with  rule  14  (137  Pac.  ii) 
of  this  court   All  the  Justices  concur. 


STATE  V.  CERTAIN  APPURTENANCES 
USED  IN  SALE  OF  INTOXICATING  LIQ- 
UORS (STEELE,  Intervener).   (No.  4323.) 

(Supreme  Court  of  Oklahoma.   Hay  18.  1916.) 

(Si/llahut  hy  the  CouriJ 

1.  iNToxicATiito  LxqnoBS  «=s>24a  —  Sbizubb 

OF  PbOPEKTY— CONBTBUOTIOW  OF  STATOTE— 

"Appurtenance." 

The  word  "appurtenaiices,"  as  used  in  sec- 
tioD  10,  art.  3,  c.  69,  Session  Lews  1907-08, 
p.  606  (seeUon  3617,  Rev.  Laws  1910),  does  not 
inclutle  money  aa  property  that  may  be  seized. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liguon,  Cent.  Dig.  S  366;  Dec  Dig.  «=>^6. 

For  other  definitionsj  see  Words  and  Phrases, 
First  and  Second  Series,  Appurtenance.] 

2.  Intoxicating  Liquobs  «=»246— Pbopertt 
Subject  to  Seizube—Monet. 

Section  10,  art  3,  c.  69,  Session  Laws 
1907-OS,  p.  606  (section  3617,  Rev.  Laws  1910), 
providing  that  "it  shall  be  the  duty  of  such 
oBicer,  without  warrant,  to  arrest  the  offender 
and  seize  the  liquor,  bars,  furniture,  fixtures, 
venels,  and  appurtenances  thereunto  belonging 
so  unlawfully  used,  *  '*  *  **  does  not  le^ly 
authorize  such  officer  in  making  such  seisure  to 
seize  money. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  366 ;  Dec  Dig.  «=3246 J 

C(»nmi8sloners'  Opinion,  Divlslcai  No.  1, 
Error  from  County  Court  Oklahiuna  Coun- 
ty ;  John  W.  Haystm,  Judge. 

Proceeding  by  the  State  against  certiUn 
paraphernalia  and  appurtenances  used  In  the 
sale  of  Intoxioiting  liquors,  wherein  C-  S. 
Steele  intervenee.  From  an  adverse  order, 
the  State  brings  error.  AfHrmed. 


Charles  West,  Atty.  Gen.,  and  O.  J.  Daven- 
port Asst  Atty.  Gen.,  for  the  State.  Harris 
ft  Mowlin,  of  Oklahoma  City,  for  defendants 
tai  error. 

COLLIER,  O.  This  is  a  proceeding  by  the 
plaintiff,  state  of  Oklahoma,  hereinafter  styl- 
ed the  state,  against  certain  Uquor,  i)arapher- 
nalia,  and  appurtenances  used  In  connection 
with  the  sale  of  intoxicating  liquors,  and  C. 
S.  Steele,  hereinafter  called  defendant  This 
proceeding  was  begun  by  a  seizure  of  tubs, 
whisky,  bottles,  beer  glasses,  roulette  wheel, 
check  rack  containing  checks,  table  with 
lay-ont  and  $138.25  In  money,  without  war- 
rant, by  an  enforcement  officer,  claiming  that 
a  violation  of  the  prohiUtlon  law  of  the 
state  bad  t}een  committed  in  bis  {vesence. 

Within  the  time  provided  by  law  O.  S. 
Steele,  defendant,  intervened,  as  provided  by 
section  6,  c.  69,  Session  Laws  1907-03,  as 
amended  by  section  10,  p.  161,  Session  Laws 
1910-11,  claiming  to  be  the  owner  of  said 
roulette  wheel,  rac*  containing  cbecUts,  table 
with  lay-out,  and  said  money.  Defendant 
testified  that  he  did  not  own  the  whisky, 
bottles,  tubs,  and  beer  glasses  seised;  that 
he  did  not  have  anything  to  do  with  the 
same;  that  he  owned  said  rack  containing 
checks,  the  roulette  whe^,  the  table  with 
lay-out,  and  the  money  that  was  seized ;  that 
said  check  stand  containing  checks,  roulette 
wheel,  and  table  were  In  a  different  room 
from  that  In  which  the  other  property  was 
when  seized;  that  neither  of  said  articles 
owned  by  him  was  ever  used  by  him  for  the 
sale,  giving  away,  or  otherwise  furnish  Log 
Intoxicating  liquors.  (There  was  no  evi- 
dence offered  by  the  state  to  contradict  this 
testimony  of  said  defendant,  except  the  pri- 
ma £Rcie  case  made  by  the  seizure,  or  to 
show  that  the  money  seized  was  ever  used  or 
in  any  way  connected  with  a  vi(^tlon  ot 
the  prohibition  laws  of  the  state. 

Upon  a  hearing  of  said  cause,  tbe  court 
ordered  said  roulette  wbe^  racks  with 
checks,  and  table  with  lay-out  destroyed,  and 
that  the  9138.26  be  returned  to  defendant; 
G.  S.  Steele.  This  appeal  is  prosecuted  by  tbe 
state  from  that  part  at  said  order  of  the 
court  directiug  the  retum  of  said  monev  to 
defendant 

A  motiim  to  dtamiss  this  appeal  has  been 
flled,  upon  the  ground  tbat  tbe  case-made 
was  nf)t  served  within  the  time  allowed  hy 
order  of  the  court.  An  examination  ctf  the 
record  dlaclosea  the  fact  that  defendants' 
motion  Is  not  well  token,  and  the  same  la 
therefwe  denied. 

[1,2]  Many  assignments  of  error  are  urg- 
ed, but  it  is  thou^t  necessary  to  consider 
only  the  assignment  of  error  raising  the 
questi<Hi  as  to  whether  or  not  the  money 
seized  was  a  part  of  the  amwrtenances  used 
in  violation  ftf  the  prohibition  statute  and 
was  subject  to  selsnre  and  condeumatimL 


ti  II  Fill  Otter  euw  sm  sum  topte  and  KBT-NUMBBB  la  aU  K«y-lf sbImnA  INsMto  and  XudeBM 


Digitized  by  Google 


0*1) 


GULF,  a  A  B.  F.  BY.  00.  t.  BHISLTON 


181 


It  ia  ao  dour  Uiat  the  wori  "appnrtenanon," 
u  used  In  said  section  10,  supra,  does  not 
Indade  money,  tbat  a  station  of  authorities 
In  support  of  same  Is  deemed  unnecessary. 
As  It  does  not  appear  that  money  la  Includ- 
ed in  the  property  that  may  be  seized  under 
BBld  section  10^  or  that  the  m<m^  seised  In 
this  case  was  In  aoy  way  used  or  connected 
with  the  TlolatliHi  of  the  prohlbitioD  laws  of 
the  state,  the  official  making  the  seixure  had 
DO  authority  In  law  to  seize  said  money,  and 
the  court  did  not  err  In  directing  that  said 
money  bo  seized  be  returned  to  defendant 

In  view  of  the  law  as  expressed  by  us, 
**that  money  is  not  included  in  the  property 
which  an  officer  la  authorized  to  seize  in 
connectitHi  with  a  seizure  of  property  IutoIt- 
ed  in  A  violation  of  the  prtdiibltlon  laws  of 
the  state,"  we  do  not  feel  It  DeoesBary  to 
consider  tb»  many  other  questions  raised  by 
this  appe^  and  aa  to  same  we  express  no 
opinion. 

There  being  no  error  In  the  order  ct  the 
court  appealed  from  directing  the  return  of 
raid  money  to  defendant  this  cause  should 
be  affirmed. 

PEB  CURIAM.   Adopted  in  whole. 


UlDhAJXD  TAUCBX  BX.  GO.  t.  HOBTON. 
CNo.  4117J 

(Supreme  Court  of  OUidioma.   Mi^  18, 191S.) 

(Syllahua  ly  the  Court.) 
Appui.  AND  Ebbob  «=>773— Revitw  —  Fail- 

CBx  TO  File  Brief. 

Where  plaintiff  in  error  has  prepared,  serv- 
ed, and  filed  a  brief  as  required  by  tbe  nues  of 
this  court,  and  there  is  no  brief  filed  and  no  rea- 
son given  for  its  absence  on  the  part  of  tbe 
defendant  in  error,  tbia  court  is  not  required  to 
search  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  sustained; 
but,  where  tlie  brief  filed  appears  reasonably 
to  snstain  the  assignments  ox  error,  the  court 
may  reverse  tbe  judgment  in  accordance  with 
the  prayer  of  the  petition  of  plaintiff  in  error. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8101.  3108-8110;  Dec 
Dig.  «=»778.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Coonty  Court,  Leflore  County; 
P.  C.  Bolger,  Judge. 

Action  by  Robert  Horton  against  the  Mid- 
land Valley  Railway  Company.  Judgmmt 
for  plaintifl,  and  defendant  Iwlngs  error.  Be- 
Tersed. 

Tbe  petition  in  this  case  alleges  that  the 
plaintiff  In  error  on  or  about  the  26th  day  of 
October,  1909,  while  fveraUng  Its  line  of  rail- 
way through  Leflore  county,  Okl.,  and  a  ccm- 
^derable  time  prior  to  tiie  2Kth  day  of'Octo- 
ber,  allowed  Us  fences  and  gates  a^aig  its 
tight  o£  way  to  be  torn  down  and  renuln  In 
such  bad  state  of  r^lr  as  to  allow  stock  to 
ttray  upon  Its  right  of  way,  and  that  In 
consequence  thereof  the  Ally  of  the  |iiw<wt**'^ 
was  killed,  to  his  damage  oi  $100.  There 


was  a  demurrer  to  this  petition,  wblcfa  was 
overruled  and  exception  duly  saved.  Tbe  de- 
fendant then  answered  by  general  denial,  ahd 
the  defense  of  ^ntrlbutory  negligence. 

Edgar  A.  De  Meules  and  Sol  H.  Kauffman, 
both  of  Muskogee,  and  T.  T.  Varner,  of 
Poteau,  for  plaintiff  in  error.  Tom  W.  Neal, 
of  Poteen,  for  defendant  in  error. 

DEVEBBUX,  O.  (after  stating  the  facts  aa 
above).  Tbls  case  was  docketed  in  this  court 
on  June  21,  1912,  and  a  brief  filed  and  served 
by  the  plaintiff  in  error  on  October  2,  1912, 
but  no  brief  has  been  filed  by  the  defendant 
in  error.  The  case  was  set  down  for  oral 
argument  on  April  23, 1915,  and  submitted  by 
the  plaintiff  In  error  on  its  brief,  and  defend- 
ant in  error  was  given  20  days  to  file  brief, 
but  the  case  was  sobmltted  on  that  day.  The 
time  granted  the  defendant  in  error  to  file 
briefs  has  expired,  but  none  has  been  filed, 
and  no  reason  given  for  auchi  failure.  An  ex- 
amination of  the  very  well  prepared  brief  of 
the  plaintifX  in  error  shows  that  there  Is 
reasonable  ground  for  Its  contention. 

In  Security  Insurance  Co.  t.  Drofce,  40  OkL 
116,  180  Pac.  430,  the  Supreme  Court,  speak- 
ing through  Chief  Justice  Hayes,  says: 

The  "defendant  in  error  has  chosen  not  to 
file  aiv  brief  in  this  court  in  answer  to  the  brief 
of  platntifl  in  error,  or  in  support  of  the  judg- 
ment of  trial  court  The  brief  of  plaintiff 
in  error  appears  to  sustain  fully  Its  contention. 
It  has  been  held  repeatedly  by  this  court  tbat 
where  plaintiff  in  error  has  prepared,  served, 
and  filed  his  brief  as  required  by  the  rules  of 
the  court  and  there  ia  no  brief  filed  or  no  rea- 
son given  Cor  Its  absence  on  the  part  of  defend- 
ant in  error,  tbe  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
Judgment  *  *  •  may  be  sustained ;  but, 
where  the  bri^  filed  by  plalntifF  in  error-  ap- 
pears reasonably  to  snstain  bis  assignments  of 
error,  the  court  will  reverse  the  judgment  in  ao- 
cordance  with  the  prayer  of  the  petition  in  er- 
ror. Butler  V.  McSpadden,  25  Okl.  465  [107 
Pac.  1701;  Ellis  v.  Outler,  25  Okl.  469  [106 
Pac.  BS7];  Fanagan  v.  Davis,  27  OkL  422  ni2 
Pac  900]:  M.  K.  &  T.  By.  Co.  t.  Long,  27  OU. 
456  [112  Pac.  9911." 

This  Is  a  governing  authority  in  tlie  case 
at  bar.  We  therefore  recommend  that  the 
judgment  of  the  trial  court  be  reversed,  and 
the  cause  remanded,  with  dtrectifHis  to  grant 
a  new  trlaL 

P3QB  GUBIAM.  Adopted  in  whola 


GULF.  C  ft  S.  F.  BY.  CO.  v.  8HELT0N. 
(Na  4017.) 

(Sui»enM  Oourt  of  OUahoma.   May  18,  1815.) 

(Byllabut  by  the  Court.) 

Fazldbx  to  File  Bbixf. 

SyllabUB  the  same  as  In  No.  4117.  Midland 
Valley  By.  Co.  v.  Bobert  Horton,  supra. 

Gommlasionertf  Opinion,  Xltvlaion  No.  2, 
Error  from  County  Cour^  Garvin  County; 
W.  a  M.  Mitchell,  Judge. 
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Action  b7  X  W.  Bbdton  agftlnat  the  Gol^ 
Colorado  &  Santa  Fe  Ballwoy  Company. 
Judgmoit  for  plaintiff,  and  detoidant  brtngs 
error.  Reversed  and  remanded. 

The  fOalntlff,  in  his  petition,  claims  that 
on  the  24th  day  of  February,  1910,  he  de- 
livered to  the  defendant,  at  Wynnewood  for 
transportation  to  Dallas,  a  shipment  of  house- 
hold goods,  and  when  they  arrived  they 
were  damaged  in  the  sum  of  $121.  Hie  de- 
fendant filed  an  answer  in  substance  stating 
that  the  shipment  moved  under  a  contract  In 
writing,  which  was  attached  to  and  made  a 
part  of  the  answer,  and  that  by  the  terms  of 
the  contract,  which  was  f<w  a  good  and  val- 
uable consideration,  it  was  ptovided  that 
the  shipper  agreed  and  represented  that  the 
value  (tf  the  goods  so  shipped  was  not  in 
excess  ot  $10  per  hondredwelgbt,  and  that 
this  represented  the  value  of  the  goods,  and 
that  the  goods  injured  did  not  weigh  In  ex- 
cess of  200  pounds.  The  defendant  tendered 
the  sum  of  $20  and  costs,  which  was  refused, 
and  Judgment  was  entered  in  the  court  below 
for  the  sum  of  $100  and  costs. 

Cottin^am  ft  Bledsoe  and  Chas.  H.  Woods 
and  Geo.  M.  Green,  all  of  Oklahoma  City,  for 
plaintiff  In  error.  J.  T.  Wheeler,  of  Wynne- 
wood,  f<»  defmdant  In  emv. 

DEYEBEITX,  0.  (after  stating  the  facts  as 
above).  This  case  was  filed  in  tills  court  on 
May  20,  1012,  and  the  brief  for  the  plaintiff 
In  error  was  duly  filed  and  served  on  July 
29,  1912.  The  case  was  duly  assigned  for 
oral  argument  in  this  court  on  April  20, 
1916,  and  submitted  by  plaintiff  In  error  on 
Its  brief.  The  defendant  In  error  has  never 
filed  a  brief,  nor  is  any  excuse  shown  why 
such  brief  was  not  filed.  We  have  examined 
the  record  and  the  brief  filed  by  plaintiff  in 
error,  and  the  brief  appears  to  us  to  reason- 
ably sustain  the  assignments  of  error. 

Under  authority  of  Security  Insurance 
Company  v.  Broke,  40  Okl.  116,  136  Pac  430, 
we  recommend  that  the  Judgment  below  be 
reversed,  and  Qie  canse  remanded  for  new 
trial. 

FEB  CURIAM.   Adopted  In  whole. 


ST.  LOUIS  ft  S.  F.  RT.  CO.  v.  HENRY. 

(No.  4060.) 

(Supreme  Court  of  Oklahoma.   May  18,  1916.) 

(Byilahv*      <^  Court.) 

1.  Cabbzeks  €=3283 — Passenoeb  AuaHTiNO 
AT  Wbono  Station— NEQLiaENCE  of  Bbakx- 

HAN — LiABIUTT  of  CaBBIEB. 

Where  a  brakeman  on  approaching  a  stop 
asks  a  paEsenger  where  ihe  wants  to  get  off,  and 
she  tells  him,  and  he  says  "tbig  In  the  place," 
and  upon  such  directions  she  alights  from  the 
train  but  discovers  it  is  a  mistake,  and  informs 
the  brakeman  that  be  has  made  a  mistake,  that 
that  is  not  her  destination,  it  is  his  duty  to  per- 
mit her  to  retnm  to  the  ear  and  complete  her 


journey :  and  If  he  does  not  do  m  tiw  ctnnpauy 
will  be  held  liable. 

[£d.  Note.— For  othor  caaea,  see  Carriers, 
Cent  Dig.  H  111»-1124,  U40, 1L41 ;  Dec.  Dig. 
<8=>283.] 

2.  CaBBIEBS  4=i>SlB— PASrairOBBS— PXBSONAIi 
INJUBIBS— ElXOBSSXVK  KSCOVIBBT. 

Where  a  woman  is  put  off  fhe  train, 
through  the  negligence  and  misdirection  of  the 
employes  operating  the  train,  at  a  flag  switch, 
which  is  not  her  destination,  nor  the  point  her 
ticket  calls  for,  and  Is  not  permitted  to  re-enter 
the  car  and  complete  her  journey,  though  the 
mistake  Is  known  to  the  train  employ^  before 
the  train  leaves  the  switch,  and  she  is  left  in 
the  dark  aloncL  with  no  depot,  no  bouse,  no 
babitatioQ  in  sigbt,  no  protection,  and  is  com- 

Selled  to  carry  ner  baggage  a  half  mile  in  the 
ark  before  reaching  a  house,  she  is  entitled  to 
damages  for  the  physical  pain  and  distress  suf- 
fered, and  a  verdict  of  $800  Ib  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fS  1838-1845;   Decs.  Dig.  «s»31fti 

3.  PLEAOmO  «s»^8— OSnBAI.  ALUOAnOH— 

Evidence, 

When  a  petition  pleads,  in  geileral  terms, 
facts  sufficient  to  constitute  a  cause  of  action, 
and  no  motion  is  made  to  make  It  more  definite 
and  certain,  testimony  which  tends  to  directly 
support  the  allegation  will  not  be  excluded  be- 
cause not  specifically  pleaded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig,  S§  1433-1436;  Dec.  Dig.  <S=>428.] 

4.  Tbial  <S=>2S2— Iitapflicable  Instbuctioh 
— Refusal. 

It  is  not  error  to  refuse  to  give  hn  instruc- 
tion, which  is  sound  as  an  abstract  proposition 
of  law,  bnt  which  is  not  applkable  to  the  facts 
in  the  case  being  tried. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  606,  696-612;  Dec.  Dig.  «=>2t^] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Jackson  Coun- 
ty; Frank  Matthews,  Judge. 

Action  by  Mollle  Henry  against  the  St  Louis 
ft  San  Francisco  Railway  Company,  a  corpo- 
ration. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Alfirmed. 

W.  F.  Bvans,  of  St  Louis,  Mo.,  and  R.  A. 
Eleinschmldt,  and  J.  H.  Grant,  both  of  Okla- 
homa CatT,  tor  plaintiff  In  error.  S.  R  Gaz^ 
rett,  of  Altna,  for  defendant  In  errw. 

BRETT.  O.  This  is  an  action  by  the  de- 
fendant in  error,  who  will  hereinafter  be  re- 
ferred to  as  plaintiff,  against  the  plaintiff  la 
error,  which  will  hereinafter  be  referred  to 
as  defendant,  to  recover  $952.Ii0  damages  on 
account  of  the  alleged  negligence  of  the  de- 
fendant in  putting  the  plaintlfl  off  its  train 
at  a  place  called  Hlghtower's  Switch,  Instead 
of  Alius,  ber  proper  destination,  and  the 
place  tu  which  she  had  purchased  a  ticket 

The  material  facts  as  they  appear  f nun  the 
evidence,  briefly  stated,  are:  That  on  July 
19,  1910,  the  [deintlff  purchased  a  nrand-trlp 
ticket  for  herself  from  Altns,  OkL,  to  Chat- 
tanooga, Tenn^  and  two  half-tare  tl<3uia  tat 
her  two  children,  who  were  of  the  ages  of  11 
and  18  years  respectively.  Tliat  on  ber  re- 
turn, September  1910,  she  boarded  tSm  de- 
fendant's train  at  Oklahoma  City,  and  deliv- 
ered to  the  conductor  her  tt^ets  wliicb  called 
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tor  Altns  as  her  destinfttloiL  Slie  testtfiea: 
That  on  the  jonmey  she  asked  the  conductor 
vhat  time  the  train  would  reach  Altus.  He 
told  her  that  they  were  due  there  at  5:45,  but 
were  about  two  hours  late.  Later  she  asked 
the  biakeman  the  same  question,  and  received 
about  the  same  reply.  That  some  time  after 
they  had  passed  Headrlcfc,  the  last  regular 
stop  before  reaching  Altos,  she  noticed  the 
door  open,  and  the  brakeman  walked  back  to 
her,  put  his  hand  on  the  seat,  end  said, 
"Lady,  where  do  you  get  off?"  and  she  re- 
plied, "Altus,"  and  he  said,  "This  is  the 
place."  He  asked  If  she  bad  any  baggage  or 
bundles,  and  she  told  him  she  did,  and  point- 
ed out  her  suit  case  to  him,  and  began  to 
make  preparations  to  get  off,  and  her  son, 
Tom,  who  was  sitting  In  front  of  her,  said, 
"What  are  you  going  to  do?"  and  she  replied, 
"We  are  at  Altns."  The  brakeman  tlien  took 
a  portion  of  her  bundles  and  preceded  her 
to  the  door.  She  helped  Tom  out,  and  when 
he  had  alighted  he  said,  "This  Is  not  Altus." 
She  made  him  no  r^ly,  but  Annie  was  help- 
ed oftt,  and  she  said.  *'Thls  is  not  Altns."  and 
Tom  replied.  "I  knew  It  wasn't"  It  was 
dark,  and  she  said  to  the  brakeman,  "Ttds  ia 
not  Altns,"  and  he  said,  "I  beg  your  pardon ; 
yon  told  me  you  wanted  to  get  off  at  High- 
tower's  Switch ;"  and  I  said,  "I  didn't  kmw 
there  was  such  a  place,"  and  said,  "What  am 
I  going  to  do?"  and  be  just  gave  his  signal 
and  "left  his  stool  there  that  you  step  out  on." 
She  said,  when  she  saw  he  had  left  the  stool, 
she  expwted  them  to  r^nm ;  but  they  went 
on  and  left  her  end  the  two  children  In  the 
dark.  lAat  tfie  did  not  know  where  ihe  was. 
There  was  no  depot  thwe,  no  oQur  person 
there,  and  no  house  or  habitation  in  si^t 
She  picked  up  h^  baggage  and  went  down 
the  railroad  until  she  came  in  ai^t  of  a 
Ught,  which  seems  to  have  been  ebout  one- 
half  mile  from  the  switch,  and  which  proved 
to  be  the  section  boose.  She  procured  lodg- 
ing ttiere  for  herself  and  the  children  for  the 
night,  for  which  she  paid  SO  cents,  and  pro- 
cured a  surrey  to  come  from  Altus  the  next 
day  for  her.  She  claims  the  walk  and  car- 
rying her  baggage  caused  her  foot  to  give  her 
pain:  that  when  the  train  left  and  she  dls- 
eorered  her  sttnatlon,  she  gave  away  to  b«r 
feelings,  and  was  in  distress.  The  conductor 
testifles  that  some  lady,  after  leaving  Snyder, 
had  told  him  she  wanted  to  get  off  at  the  sec- 
ond crossing  beyond  Hlghtower's  Switch; 
that  he  told  her  he  could  not  let  her  off  there, 
but  would  let  her  off  at  the  swltdi,  and  she 
told  him  she  believed  she  would  get  off  there ; 
and  he  told  the  brakeman  that  he  bad  a  lady 
fbr  Hightower'e  Switch,  and  when  they  ar- 
rived at  Hightower  he  was  at  the  front  of 
the  car.  It  was  dait,  aiad  he  saw  a  lady  getting 
oB,  and  did  not  know  he  was  unloading  the 
wrong  woman.  The  brakeman  said  the  con- 
ductor to\A  htan  there  was  a  woman  and  two 
Uds  to  get  off  at  Hightower ;  that  when  the 
algniLl  was  given  to  stop,  he  saw  the  plaintiff 
BMkft^  a  more  llks  she  was  going  to  get  off. 


and  asked  her  If  she  was  going  to  get  oft 
there,  and  she  said,  "Yes;"  that  he  never  told- 
her  that  was  Altus,  and  she  never  told  him 
Altus  was  her  destlnatiou;  that  he  had  no 
conversation  with  her,  and  denies  she  told 
him  that  she  wanted  to  go  to  Altus,  after  she 
alighted  from  the  train,  and  that  before  stop- 
ping he  announced  the  name  of  the  switch, 
and  denies  leaving  the  stool.  Tba  plaintiff  in 
rebuttal  says,  if  he  announced  the  name  of 
the  switch,  she  never  heard  It,  aitd  reaffirms 
her  statements  given  in  her  former  testimMiy. 
The  station  agent  at  Altus  testified  that  the 
son,  who  was  13  years  old,  should  have  paid 
full  fare  of  $34.40  for  his  ticket,  instead  of 
517.20. 

We  deem  it  unnecessary  to  go  Into  the  de- 
tails of  the  pleadings  at  this  time.  The  pe- 
tition contains  the  usual  allegations,  ajsklng 
for  damages,  for  her  expenditures,  for  i^y&l- 
cal  pain  and  suffering,  for  mental  anguish, 
and  for  exemplary  damages.  The  answer  Is 
a  general  denial,  counterclaim,  and  set-off, 
and  asks  Judgment  against  the  plaintiff  for 
$17.20,  the  amount  alleged  to  be  due  by  rea- 
son of  the  13  year  old  son  riding  on  half  fare, 
when,  It  is  alleged,  be  should  have  paid  full 
fare.  For  reply,  plaintiff  pleads  a  gener- 
al denial,  and  that  the  matter  pleaded  as 
counterclaim  and  set-off,  In  defendant's  an- 
swer, does  not  grow  out  of  the  transaction 
upon  which  the  plaintiff  bases  her  suit  The 
case  was  tried  to  a  jury,  which  returned  a 
verdict  In  favor  of  plaintiff  for  $300,  upon 
which  judgment  was  rendered,  and  from 
which  the  defendant  appeals  to  this  court. 
Of  the  errors  assigned  there  are  but  four  urg- 
ed in' defendant's  brief.  Of  these,  the  first 
and  second  may  be  considered  together. 

[1]  The  first  being  the  damages  are  ex- 
cessive and  appear  to  have  been  given  under 
the  Influence  of  passion  and  prejudice;  and 
the  second  that  the  verdict  Is  not  sustained 
by  sufficient  evidence,  and  Is  contrary  to  law. 
We  have  examined  the  evidence  carefully 
and  find  that  the  Issues  of  fact  were  sharply 
drawn.  One  state  of  facts  was  testified  to 
positively  by  the  plaintiff,  and  sbe  was  equal- 
ly as  positively  contradicted  by  the  brakeman 
upon  almost  every  statement  she  made.  The 
jury  had  to  disregard  the  testimony  of  one 
or  the  other.  Both  could  not  be  true.  There 
was  no  common  ground  upon  which  tbcy 
could  harmonize  the  testimony  of  these  two 
witnesses.  If  the  one  was  true,  the  other 
was  false.  And  if  the  testimony  of  the  plain- 
tiff be  taken  as  true,  and  the  attempted  ex- 
planation of  the  defendant  be  disregarded, 
then  she  was  entitled  to  recover.  If,  how- 
ever, the  brakeman'8  testimony  be  taken  as 
true  and  plaintiff's  evidence  disregarded,  she 
WHS  not  entitled  to  recover;  and  the  jurors, 
who  saw  the  witnesses  on  the  stand,  observed 
their  deportment,  their  candor  or  lack  of  can- 
dor, seem  to  have  believed  the  plaintiff,  and 
to  have  disregarded  the  testimony  of  the 
brakeman.  They  were  the  exclusive  judges 
of  the  jCacts  proven,  th«  eredihlllty  of  the  wit- 
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nesses,  and  the  w^ght  asd  Tatm  to  be  given 
to  their  tesUmooy,  and  they  decided  against 
the  testimony  of  the  brakeman.  And  this 
conrt  18  bound  by  the  flpdlngs  of  the  Jury  as 
to  the  fa<:ta;  and,  the  plalntttfa  testimony 
being  taken  as  true,  we  do  not  think  their 
verdict  was  excessive,  or  indicated  that  they 
were  influenced  by  passion  or  prejudice. 

[2]  Erra  If  it  be  admitted  that  the  plaintiff 
was  unloaded  at  this  switch  through  mistake, 
j-et  when  she  informed  the  defendant's  agent, 
and  made  blm  understand  that  a  mistake  had 
occurred,  and  that  Altua  waa  her  destination, 
It  was  his  duty  to  have  iwrmltted  her  to  get 
back  on  the  train,  Instead  of  begging  her  par- 
don for  the  mistake,  and  signaling  the  train 
to  start,  and  leaving  her  there  alone  in  the 
dark.  We  cannot  agree  with  counsel  that 
it  is  an  inconsequential  matter  for  a  carrier 
to  unload  a  female  passenger,  before  she 
reaches  her  destination,  In  a  strange  place,  In 
the  dark,  with  no  protection,  no  building,  and 
no  habitation  In  sight 

Counsel  for  defendant  In  their  brief  Invoke 
the  Golden  Rule,  and  seem  to  insist  upon  Its 
application  in  their  behalf  by  this  court 
While  it  Is  true  that  it  is  the  snbUmest  doc- 
trine ever  enunciated  for  the  government  of 
human  conduct,  yet  we  are  sorry  to  say  It  is 
not  statutory  In  Oklahoma.  And,  If  It  was, 
we  may  observe,  In  passing,  that  If  it  had 
been  adhered  to  by  the  defendant  at  High- 
tower's  Switch,  it  is  probable  that  It  would 
not  be  necessary  for  them  to  invoke  it  here. 
St.  L.  &.  S.  P.  Ry.  Co.  V.  Tount  30  Okl.  371, 
120  Pac.  627,  is  a  case  in  which  a  young 
man  had  purchased  a  round-trip  ticket  from 
Lawton,  Okl.,  to  St  Louis,  Mo.,  and  on  his 
return  the  conductor  examined  his  ticket 
and  for  some  reason  which  does  not  clearly 
appear  made  the  remark  "On  the  bum,"  and 
told  the  young  man  he  would  have  to  pay  the 
fare  or  be  ejected.  He  did  not  have  the  mon- 
ey to  pay  the  fare,  and  at  the  next  station, 
without  any  resistance  on  his  part,  or  any 
force  or  Insult  on  the  part  of  the  conductor, 
he  was  ejected,  and  remained  there  about 
three  days  before  receiving  transportation 
from  Lawton,  and  a  verdict  in  tils  favor  of 
$500  was  sustained  by  tbis  court.  The  same 
question  waa  raised  in  that  case  as  Is  now 
under  conslderatlfm,  and  Commissioner  Har- 
rison, In  a  well-conddered  opinion  in  passing 
upon  the  question,  sa^-s: 

"The  passenger,  being  guilty  of  no  fault,  was 
expelled  through  the  fault  of  tbe  defeodaot  com- 
pany, tbroagh  its  employes,  and  under  the  weight 
of  authorities  Is  entitled  to  recover  such  sum  as, 
under  the  evidence,  will  compensate  tiim  in  dam- 
ages, and  tbe  insult,  humiliation,  and  wounds 
to  his  feelings  may  be  considered  in  reaching 
an  estimate;  nor  does  tlie  fact  that  force,  vio- 
lence, or  assault  was  not  used  beconse  unneces- 
sary, relieve  tbe  company  from  liubility  for  com- 
pensatory damages  to  bis  feelings.  He  was  told 
by  the  conductor  that  he  would  have  to  leave 
the  train,  or  pay  bis  fare.  He  had  no  money 
with  which  to  pay  his  fare.  He  had  a  ticket 
which,  but  for  the  fault  of  tbe  carrier's  agent, 
was  evidence  of  hla  right  to  transportation; 
and  the  fact  tiiat  h«  left  tbe  train,  rather  than 


provoke  a  breach  of  tbe  peace,  did  not  lighten 
his  humiliation  nor  palliate  tbe  wounds  to  his 
feelings.  Moore  on  Carriers,  887 ;  Bailroad 
Company  v.  Flaeg,  43  111.  364,  92  Am.  Dec. 
133 ;  Curtis  V.  Railroad  Company,  87  Iowa, 
622,  64  N.  W.  389 ;  RaUroad  Company  v.  Fix, 
88  Ind.  381,  45  Am.  Rep.  464 ;  Railroad  Com- 
pany V.  Wllaey,  9  Ky.  Law  Rep.  1008 ;  Wilson 
V.  Railroad  Company,  5  Wash.  621,  32  Pac  460, 
34  Pac.  146;  Jaggard  on  Torts,  vol.  1,  p.  370; 
Trigg  V.  Railroad  Company,  74  Mo.  147,  41 
Am.  Rep.  3(MS ;  Hale  on  Damages,  261-263, 
and  autoorities  dted;  Cyc.  vol.  6,  p.  656,  and 
notes;  Chicago,  etc-  R.  Co.  v.  Holdridge,  118 
lad.  281.  20N.  E.  837 ;  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  voL  6,  p.  718.  From  the  above  au- 
thorities, we  are  of  the  opinion  that,  under  the 
evidence  in  this  case,  the  injury  to  plaintiff's 
feelings  was  a  proper  eieoient  for  compensatory 
damages,  the  amount  thereat  having  been  deter- 
mined hj  the  jury,  from  the  facts,  under  propor 
instructions ;  and,  there  t>elng  no  material  error 
in  the  record,  the  judgment  of  tbe  court  below 
is  affirmed." 

The  facts  In  the  case  at  bar  we  think  pre- 
sent a  much  stronger  case  than  the  one  above 
quoted  from.  This  Is  a  woman  who,  with- 
out any  fault  on  her  part,  was  told  she  had 
reached  her  destination.  When  she  alights 
from  the  train  and  sees  the  mistake  she  in- 
forms tbe  defendant  of  that  fact,  its  agent 
begs  her  pardon,  assures  her  that  it  Is  ber 
mistake,  that  she  told  him  she  wanted  to 
get  off  there,  signals  a  departure,  moves  on, 
and  leaves  her  there  alone  in  the  dark,  seem- 
In^y  Indifferent  to  all  her  rights  and  Its  ob- 
ligations to  hw.  Under  these  facts,  we  think 
the  jury  wen  Jostlfled  In  Oe  verdict  re- 
turned. 

[3]  Hie  next  assignment  of  error  is  "er- 
ror 01  law  occurring  at  the  trial  and  ex- 
cepted to  by  defendant".  The  first  com- 
plaint under  this  assignment  is  that  certain 
immaterial  evidence  was  admitted  concern- 
ing the  plalntttTs  pliysical  suffering,  and 
that  it  was  Immaterial  because  it  was  not 
speciflcaliy  pleaded.  We  have  examined  the 
evidence  complained  ot,  and  the  pleadings  of 
both  parties,  and  think  that  undw  the  state 
of  the  pleadings  the  evidence  was  admissible. 
Had  the  defendant  wanted  to  be  informed 
by  the  pleading  specifically,  as  to  what  her 
physical  suffering  consisted  of.  It  had  the 
right  to  ask  tliat  the  petition  be  made  more 
definite  and  certain,  and  in  the  absence  of 
such  a  motion  the  court  pnqwriy  admitted 
the  evidence. 

[4]  The  second  complaint  under  this  as- 
signment is  that  the  court  erred  in  refusing 
to  give  three  requested  instructions.  As  to 
the  first  requested  instruction  counsel  cite  no 
authority  in  support  of  their  contention,  and 
we  shall  consider  it  no  further  than  to  say 
we  think  It  was  properly  refused. 

The  second  request  Is  In  effect  that  the 
defendant  Is  entitled  to  a  set-off  and  counter- 
claim in  the  sum  of  $17.50  by  reason  of  plain- 
tiff's purchasing  a  tialf-fare  ticket  for  her 
son  Tom,  when  she  siiould  have  purchased  a 
full  fare  ticket  for  blm.  0nder  this  assign- 
ment counsel  cite  only  the  statute  on  coon- 
tercflalm  and  set-off,  and  cite  no  authority  in 
support  of  their  propositlMi  that  it  was  er- 
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Tor  to  refuse  to  allow  a  contract  to  be  set  off 
a^Inst  a  tort.  Besides  the  boy  1b  claiming 
nothing  in  this  action,  and  the  purchase  of 
each  ticket  was  a  separate  contracit  and  no 
frand  is  claimed  In  the  purchase  of  the  plain- 
tifTs  ticket  We  think  the  instruction  was 
properly  refused. 
The  third  request  is: 

"You  are  ins  tract  od  that  while  it  U  the  duty 
of  the  employes  of  the  carrier  to  anDonnce  the 
station  to  which  they  undertake  to  carry  pas- 
sengers, it  is  not  required  of  them  that  they 
sbaU  aee  the  passengers  get  off  at  their  destina- 
tioD,  and  a  failure  to  see  that  they  do  get  off  at 
their  proper  destination  gives  no  right  of  action 
against  th«  company." 

Ajs  a  matter  of  abstract  law  there  Is  no 
question  that  this  instruction  la  correct  But 
it  la  not  applicable  to  the  facta  in  this  case. 
This  suit  ts  not  baaed  upon  the  failure  of  the 
defendant  to  proiwrly  call  the  etation.  but 
upon  the  fact  that  the  defoidant^a  agent  mis- 
directed the  plaintiff,  and  told  the  plaintiff, 
after  bdng  Informed  by  her  that  she  wanted 
to  get  off  at  Altus,  "This  is  the  pOace."  And 
npoD  the  furtho:  fact  that  after  she  bad 
alighted  from  the  train,  and  lie  bad  been 
told  repeatedly  that  her  destination  was  AI- 
tns,  he  declined  to  correct  the  mistake,  and 
permit  her  to  re-enter  the  car,  and  left  with- 
out taking  her  on  board,  wholly  unmindful 
of  her  rights,  and  his  obligation  to  ber. 

In  view  of  what  has  been  said  we  deem  It 
unnecessary,  to  consider  the  fourth  assign- 
ment, which  Is  that  "the  court  erred  In  av&- 
mllng  defendant's  motion  for  a  new  trlaL" 

Finding  no  prejudicial  error  in  the  record, 
we  recommend  that  Judgment  be  affirmed. 

FER  CDRIAM.   Adopted  In  wbol& 


GRIBIES  T.  WEST.    (No.  7162.) 
(Supreme  Conn  of  Oklahoma.   May  18,  1915.) 

(ByOahttt  ht  tto  Owttt.) 

1.  Appbai.  and  Errob  <ra»S22  —  PAsm  — 
Joint  JupoHBin. 

AIL  parties  to  a  Joiiit  judgment,  either  aa 

filaintiSs  or  defendants  in  error,  must  be  joined 
a  a  proceeding  in  error  !n  this  court  to  review 
such  judgment 

[Ed.  Note.— Vor  other  eases,  see  Appeal  and 
Error,  CmC  Dig.  U  1796-1797;  Dee.  Dig.  ^ 
322.] 

2.  Appeal  anu  Ebbob  «5>56tS-<3ASi-MADB— 
Sbkvics— Pabtieb. 

Where  a  jndgment  of  the  trial  court  Is 
aoaght  to  b«  reviewed  by  means  of  a  petition  in 
error  with  case-made  attached,  the  case-made 
must  be  served  upon  all  parties  required  to  be 
joined,  either  as  plaintiffs  or  defendants  in  error, 
in  the  proceeding  in  error. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  2507-2614,  2^;  Dec. 
Dig.  <^565.] 

Error  from  County  Court,  Stephens  Coun- 
ty; J.  W.  Marshall,  Judge. 

Action  by  Henrietta  Weat  against  C.  L. 
Grimes  end  another.  Judgment  for  platntifC, 
and  defendant  named  brings  error.  Dis- 
missed. 


R.  E.  Bowling,  of  Lindsay,  and  Chas.  M. 
Anderson,  of  Muskogee,  for  plaintiff  in  error. 
Chilton  Riley,  of  Duncan,  for  defendant  Id 
error. 

SHARP,  J.  This  action  was  Instituted  in 
a  justice  of  the  peace  court  of  Stephens 
county,  and  from  the  judgment  there  ren- 
dered appeal  was  taken  to  the  county  court. 
Trial  was  bad  August  14,  1014,  resulting  in 
a  judgment  in  favor  of  plaintiff  and  against 
defendants,'  C.  I«.  Grimes  and  Frank  Good- 
man. A  motion  of  defendant  0.  L.  Grimes 
to  set  aside  the  judgment,  and  for  a  new 
trial,  was  filed  August  16bi  and  overruled 
August  20th,  and  fh>m  which  action  <tf  the 
court  said  defendant  appeals. 

[1, 2]  Defendant  in  error  Henrietta  Weat 
has  filed  a  motion  to  dlamias  the  appeal 
upon  the  ground  that  Frank  Goodman,  who 
was  a  party  defendant,  has  not  been  served 
with  case-made  in  this  action.  An  examina- 
tion of  the  record  dls<A0Befl  that  there  has 
been  no  service  of  the  case-made  npaa  Frank 
Goodman  or  his  attorney,  and  the  objection 
to  the  condderation  of  the  appeal  must  be 
sustained,  for  it  is  a  well-established  rule  of 
this  court  that  where  a  joint  judgment  has 
been  rendered  i^^st  two  defendants,  they 
must  be  joined  in  a  proceeding  in  vmx  In 
tills  court,  either  as  plaintiffs  or  defendants 
In  «rror«  before  sndi  judgment  can  be  re- 
viewed; and,  where  the  review  is  sou^t 
by  mnns  of  a  petition  in  error  and  caae- 
■made,  service  of  the  caseimade  within  the 
time  preocrlbed  by  statute  must  be  had  upon 
each  tibem  or  tbeir  attorneys.  A  failure 
so  to  serve  the  case-made  upon  a  party  to  a 
Joint  judgment  who  will  necessarily  be  af- 
fected by  a  reversal  thereof  defeats  the  ju- 
risdiction of  the  appellate  court  and  pre- 
vents a  review  of  the  Jodgmrat.  Humphrey 
et  aL  V.  aunt,  9  Okl.  197,  69  Fac.  971; 
Amoioan  Nat  Bank  of  McAlester  et  aL  t. 
Mersentbalar  Unotype  Oo.,  31  OkL  633,  122 
Fac.  607;  Appleby  et  aL  t.  Dowden,  35  OkL 
707,  132  Pa&  849;  School  Dlst  No.  29,  Mc- 
Claln  Oonnty  t.  First  Nat  Bank,  40  Okl. 
668,  1B9  Pac.  989 ;  Tucker  t.  Hudson  et  aL, 
38  Okl.  790,  134  Pac.  21;  Bowles  et  aL  t. 
Oooney  et  aL,  146  Pac.  221. 

Fw  the  fUlure  to  serve  case-made  upon 
defendant  In  error,  Frank  Ooodman,  ap> 
peal  iS'dismlssed. 


CALLAHAN  v.  CALLAHAN.    (No.  7115.) 

(Supreme  Court  of  (^lahoma.   April  27,  1916. 
Bdiearing  Denied  Jum  8,  1916.) 

(ByUaibm*  by  the  Oottrt.) 

1.  Appeal  awo  Errdb  «=>601— PasseirrATioif 
nm  Rivnw— Rboobd. 

The  filing  ol  a  petition  in  error  in  this  court 
without  a  case-made  or  transcript  of  the  »cord 
attached  thereto  is  not  sufficient  to  authorise  the 
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Supreme  Conrt  to  review  any  of  fbe  errors  al- 
leged, and  tbe  proceeding  will  be  dbmiMed. 

lEd.  Note.^E\ir  other  easeik  see  Appeal  and 
Error,  Cent-Difc.  8|  26S1-2Q53;  Dec.  Dig. 
601.] 

2.  Apfeai.  and  Bbbob  <&=>516,  671— Record 
Fbopsb^Wbat  Constitutes— Review. 

In  tbia  jurisdiction  it  is  uniformljr  held 
that  the  record  proper  ia  made  up  of  the  peti- 
tion, process,  return,  pleadings  subsequent  there- 
to, reports,  verdicts,  orders,  and  judgments; 
and  a  transcript  thereof,  when  filed  in  this  court 
with  a  petition  in  error,  will  confer  jurisdic- 
tion on  the  Supreme  Court  to  review  any  errors 
apparent  on  the  face  thereof. 

[Ed.  Note.— For  other  cases.  Bee  Appeal  and 
Error,  Cent.  Dig.  »  2882-2340,  2867-2872; 
Dec.  Dig.  «S=»616,  671.] 

3.  Appbax.  and  Esbob  Cs^TI—'Tkansobipt 

OF  TOM  RKCOKD." 

A  certified  copy  of  the  final  order  or  Judg- 
ment in  a  case  is  not  a  transcript  of  the  record 
within  the  meaning  of  the  foregoing  rule. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  2867-^72;  Dec.  Dig.  «=» 
671.] 

Brror  from  District  Court,  Logan  Ckninty ; 
A.  H.  Huston,  Judge. 

Action  between  Henry  Oallahan  and  Tena 
Callahan.  From  tbe  judgment  tbe  party 
first  mentioned  brings  error.  Dismissed. 

Milton  Brown,  of  Ontbrle,  tor  platntlfl  in 
error.    Walter  T.  Wamn*  of  Ontlirle,  for 

defendant  la  error. 

HARDY,  J.  Plaintiff  In  error  filed  petition 
In  error  In  this  conrt  on  January  20,  1915, 
from  which  it  appears  that  on  the  22d  day 
of  September,  A.<D.  1914,  defendant  in  error 
procured  a  judgment  and  decree  of  divorce 
against  said  plaintiff  In  error  In  the  district 
court  of  Logan  couDty,  and  on  the  1st  day 
of  October,  1914,  a  motion  for  a  new  trial' 
was  overruled  and  time  granted  to  prepare 
and  serve  case-made.  It  Is  further  alleged 
In  tbe  petition  In  error  that  case-made  was 
served  in  due  time,  but  that  transcript  of  the 
testimony  was  not  contained  tb««in,  for  tbe 
reason  that  plaintiff  in  error  was  unable  to 
get  same  from  the  official  court  reporter, 
and  on  January  18, 1915,  the  time  for  settle- 
ment of  case-made  was  extended  to  March 
19,  1916,  which  was  more  than  four  months 
after  date  of  the  order  orerrullng  the  motion 
for  a  new  trial.  Plaintiff  in  error  attaches 
to  his  petition  in  error  certified  copy  of  tb^ 
jtidgment  and  decree  of  divorce,  whldi  Is 
properly  certified  by  the  clerk  of  tbe  court 
In  wbl<^  the  decree  was  rendered.  He  also 
attaches  thereto  what  be  denominates  "com- 
pared and  Bwom  copies  of  the  pleadings  in 
said  cause,  and  the  notice  of  appeal"  which 
are  verified  by  affidavit  of  Milton  Brown,  at- 
torney for  plaintiff  In  error.  A  motion  to 
dismiss  was  filed  upon  tbe  ground  tbat  the 
purported  transcript  Is  not  properly  certified 
Ja  accordance  wltb  rule  16  (137  Paa  t). 
Tbe  only  certificate  attached  to  tbe  puiriort- 
ed  transcript  of  tbe  proceedings  Is  as  follows: 

**That  the  above  and  foregoing  copy  of  the 
petition,  answer,  and  cross-petition,  amendment 


to  answer,  and  cross-reply,  motkm  (or  new  trial 
by  defatdant,  and  nottee  of  appeal  are  Identical 

copies  of  those  appearing  In  tbe  case-made, 
above  mentioned,  and  that  said  copies  are  true 
copies  of-  tbe  original  thereof,  with  indorsements 
thereon." 

This  certificate  Is  signed  and  sworn  to  by 
Milton  Brown,  attorney  for  plaintiff  in  error; 

before  a  notary  public 

[t]  The  motion  to  dismiss  must  be  sus- 
tained. The  filing  of  a  petition  In  error  in 
this  court  without  a  transcript  of  the  record 
or  case-made  attached  thereto  Is  not  suffi- 
cient to  authorize  this  court  to  review  any 
of  tbe  errors  alleged,  and  the  proceeding 
will  be  dismissed.  Denny  v.  Wright  et  aL, 
13  Okl.  256,  74  Pac  104 ;  Wade  et  al.  v.  Mitch- 
ell, 14  Obi.  168,  79  Pac.  95;  Williamson  t. 
Williamson,  16  Okl.  680.  83  Pac.  718;  laeas- 
more  et  al.  t.  GlTen,  40  OkL  369,  138  Paa 
153. 

There  is  no  case-made  attached,  but  the 
allegation  is  made  tbat  same  will  be  attached 
when  properly  settled  and  signed  by  the 
trial  court.  By  section  4971,  Rev.  Laws  1910, 
it  is  required  that  proceedings  to  reverse  a 
decree  of  divorce  must  be  brought  within 
four  months  from  the  date  of  the  order  com- 
plained of.  The  order  extending  the  time 
for  settlement  to  March  19,  1915,  extended 
the  same  beyond  four  monthhs  from  tbe 
date  of  tile  order  overruling  the  motion  for 
a  new  trial,  and  a  settlement  of  tbe  case- 
made  by  the  court  after  the  expiration  of  the 
time  fixed  by  law  would  be  a  nullity,  and  to 
attach  same  would  not  avail  anything.  Heed 
V.  Wolcott,  40  Okl.  451,  139  Pac.  318;  Mem- 
phis Steel  Construction  Co.  v.  Hutchison,  147 
Pac  771.  not  yet  officially  reported. 

[2]  Under  the  uniform  rulings  in  this  ju- 
risdiction the  record  proper  is  made  up  of 
tbe  petition,  tbe  process,  return,  pleadings 
subsequent  thereto,  reports,  verdicts,  orders, 
and  judgments,  and  a  transcript  thereof, 
when  accompanied  by  a  petition  in  error, 
would  authorize  the  Supreme  Court  to  review 
any  errors  apitarent  thereon.  Sectl<ni  S146, 
Rev.  Laws  1910;  Tribal  Development  Ca 
V.  White  et  aL,  28  Okl.  525,  114  Pac.  736. 

[S]  A  Judgment  and  decree  certified  by  the 
derk  is  not  suffident  as  a  transcript,  and 
does  not  contain  the  matters  necessary  to  be 
Included  In  a  transcript  in  order  for  the  Su- 
preme Court  to  rerleir  errors  apparent  on 
the  record. 

The  petition  In  error  is  thmfioxe  i^WfpIm- 
ed.  All  tbe  Justices  concur. 


EABLBOBO  TP.  et  al.  v.  HOWABD  et  al. 

(No.  6942.) 

(Supreme  <3ourt  of  Oklahoma.   May  18, 1016.) 

(Syllabut  iv  th0  Court.} 
iHJtrNOTEON  «=»77— Qtjo  Waebanto  ttauQ 

0BQAHI2ATZ0N    Ot  TOW»BXP— BBHBDT  TO 

Dbtbbhihb  VAUorrT. 

After  a  municipal  township  has  been  or- 
ganized, quo  warranto  is  the  proper  remedy  to 
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detenniiM  Am'  qiwtion  of  iti  lesal  existence  or 
the  validity  o(  ita  organizatioii.  The  courts  ar« 
without  power  so  to  do  by  injunction  or  to  re- 
strain existing  officers  from  exercising  their 
proper  functions. 

(Ed.  Note^For  other  cases,  see  Iniimction, 
Cent  Dig.  «  146,  147:  Dec.  Diz.  ^==r!7:  Quo 
Warranto,  Cent.  Dig.  I  8;  Dec.  Dig. 

Elrror  from  District  Court,  Pottawatomie 
County;  Chas.  B.  WUsou,  Judge. 

Action  by  Earlboro  Township,  a  munici- 
pal corporation,  and  others,  against  R.  L. 
Howard  and  otbers,  Board  of  County  Com- 
missioners of  Pottawatomie  County,  and  oth- 
era  Judgment  for  defendants,  and  plalu- 
UffB  XitlBg  error.  AfBrmed. 

T.  G.  OutUp,  ot  TecnmBeb,  for  plalntUCs  in 
error.  Lydick  it  Eggenaan,  oC  Shawnee,  for 
defendants  in  error. 

TURNER,  J.  Tb\a  cause  is  liere  on  error 
from  the  district  court  of  Pottawatomie 
county.  The  petition  was  filed  by  Earlboro 
and  Forest  townsbips,  municipal  townships  In 
said  county,  and  one  CarrAll  and  another 
Rlppy,  resident  taxpayers  of  said  townships 
respectively,  a^inst  the  board  of  county 
conmiissioners,  the  clerk,  ^tfae  treasurer,  and 
the  county  aaseeaor  of  that  county.  The  ob- 
ject the  suit  was  to  prevent  the  attempted 
organization  of  Rock  Creek  township  out  of 
portions  of  Earlboro,  Forest,  and  Davis  town- 
ships, and  to  question  its  legal  existence. 
The  prayer  of  the  amended  petition  in  effect 
was  that  said  commissioners  and  all  defend- 
ants be  temporarily  enjoined  (which  waa 
done)  from  the  exerclne  of  their  proper  func- 
tions in  the  attempted  organization  of  said 
township  or  in  its  recognition  until  the  ques- 
tion of  the  validity  of  the  organization  be 
determined.  By  leave  of  court,  V.  V.  Jones, 
W.  J.  Ingram,  and  R.  h.  Cowan  were  made 
parties  defendant,  whereupon  all  answered, 
in  effect,  that  prior  to  the  filing  of  the  peti- 
tion the  township  had  already  been  organized 
pursuant  to  proper  proceedings  of  the  county 
commissioners,  which  they  set  up  and  relied 
upon ;  that  said  defendants  were  the  duly 
elected,  goallfled.  ctnd  actb^  board  of  trustees 
of  said  township  and,  among  other  things; 

"That  the  board  of  county  commiBsIoners  by 
due  and  legal  order  in  due  and  legal  sessloD, 
created  Rock  Creek  township  and  that  Rock 
Cre^  township  has  since  been  organised  and 
exercised  the  fimctions  of  a  township,  and  as  a 
townsliip  had  made  its  levy  and  the  levy  has 
been  passed  by  the  excise  Iward,  the  taxes  have 
been  levied  for  said  township,  they  are  now  in 
the  hands  of  the  county  treasurer,  the  township 
board  has  created  obligations  and  issued  war- 
rants therefor,  all  of  which  was  legall;  and 
properly  done,  and  there  are  warrants  outstand- 
ing against  this  money  In  the  hands  of  the  coun- 
ty tieaaaxer.  •  • 

After  mnob  umecessary  pleading,  &  reply 
wu  filed,  and  there  was  trial  to  the  conrt, 
who,  in  his  findings  of  fact  and  conclusions 
of  law,  spedflcally  found  each  issue  in  favor 
of  defmdants,  dlsstdved  the  temporary  In- 
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Junction.  dlSQiiaaed'  the  bill  for  want  et  eanlr 
ty,  and  plaintiffs  bring  the  case  here. 

The  findings  of  fact  were  supported  by  evi- 
dence, and  the  court  did  not  err  in.  his  om- 
duslon  of  law  that  plaintiffs  were  not  en- 
titled to  the  relief  sought  This  for  the  rea- 
s<m  stated  In  82  Cyc.  1424: 

"Quo  warranto  is  the  proper  remedy,  and  in 
the  absence  of  statute  the  exclusive  proceeding 
to  determine  the  question  of  the  legal  existence 
or  validity  of  the  organization  of  a  municipal 
corporation,  such  as  a  city  or  vUlaxe,  a  town- 
ship, or  a  school  district  •  *  • " 

In  State  ex  rel.  Standeven  et  aL  v.  Arm- 
strong et  aL,  27  OkL  810,  117  Pac.  832,  we 
said: 

"Ford  T.  Farmer  et  al.,  9  Hump.  (Tenn.)  152, 
was  a  bill  in  chancery  by  a  resident  of  that 
part  oC  Hancock  count?  taken  from  Hawkins 
county  against  the  commissioners  appointed  by 
act  of  the  Legislature  to  organize  Hancock  coun- 
ty. The  object  of  the  bill  was  to  prevent  the 
organization,  and  It  prayed  that  said  commis- 
sioners be  enjoined  from  proceeding  further  to 
organize  the  same,  and  that  the  sheriff,  clerk, 
and  other  officers  elected  therein  be  enjoined 
from  the  execntlon  of  tiieir  respective  functions. 
The  answer  to  the  bill  set  up,  among  other  de- 
fenses, in  effect,  that  prior  to  the  fiUng  of  the 
bill  said  county  bad  already  t>eeo  organized  by 
arid  cominissioneiB ;  that  Uielr  functions  were 
at  an  end;  that  a  full  complement  of  officers 
had  been  elected  theron  and  the  county  machin- 
ery pat  In  operation.  There  was  a  decree  for 
plaintilF,  in  effect,  that,  for  certain  reasons,  said 
county  was  unconstitutionally  established,  and 
defendants  perpetually  'enjoined  from  the  organ- 
isation ot  me  eminty,  and  the  same  declared  to 
be  'unconstitutional  and  void.'  On  appeal  the 
Supreme  Court  held  not  so,  but  that  said  county 
had  already  been  organized  when  assailed  by  the 
bill;  that  after  such  organization  a  court  of 
chancery  had  no  power  to  abolish  it  or  restrain 
its  officers  from  executing  their  several  func- 
tions—and reversed  the  decree  of  the  chancellor 
and  dismissed  the  hilL" 

The  Armstrong  Case  was  an  orlglnU  pro- 
oeedli^  In  tltia  court  on  b^ialf  of  the  coun- 
ty attorney  and  the  board  of  county  commis- 
sioners of  Kiowa  county  against  three  {Mr- 
sons  <flaiming  to  bold  the  office  of  county 
commissioners  and  certain  other  persons 
claiming  to  be  the  other  officers  Swanson 
county  (newly  created  oat  of  Klowst  and  Co- 
manche counties),  to  enji^  Uiem  from  receiv- 
ing from  the  officers  of  Kiowa  connty  certain 
prtQiertleB  of  Kiowa  connty  claimed  by  them 
to  be  the  property  of  Swanson  connty,  pend- 
ing the  determination  of  quo  warranto  pro- 
ceedings bronglit  elsewben  to  determine  the 
validity  of  the  organization  of  Swanson  coun- 
ty. In  that  case,  aasuming  that  we  ttad  origi- 
nal Joriadictlon  to  entwtain  the  proceedings, 
we  held)  the  proceedings  fm  the  organisation 
of  Swanson  connty  hdng  fair  nn  their  face, 
that  the  officers  of  that  county  were  de  facto 
officers  and  the  writ  would  not  lie  to  restrain 
them  in  the  discharge  of  th^  duties  as  de 
facto  officers  of  that  connty.  In  Uiat  cftse,  as 
we  dted  abundant  authorltr  to  the  effect  tbat 
after  the  organisation  of  a  mnnlc^llty  a 
court  of  chancery  has  not  power  to  abolish 
it  or  restrain  its  officers  frmn  exndalng  ttuijr 
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respecHve  functions,  we  hold  here  tiiat  Ifte 
court  was  right  in  rendering  the  Judgment 
complained  of,  and  hence  the  same  is  af- 
firmed.  AU  the  Justices  concur. 


OITY  OF  WOODWARD  t.  BQWDBR. 
(No.  396».) 

(Supreme  Oonrt  of  Oklahoma.   May  18,  1915.) 

(Hyllabua  bv  the  Cowt.J 

1.  MuniCIFAI.  COHPOBATIONS  <P=»763— SIDE- 
WALKS—GABE  Rbquiesd. 

A  monicipal  corpoi'ation  must  exerciee  or- 
dinary care  to  know  tbe  condition  of  its  side- 
walks in  respect  to  their  safety  for  ordinary 
proper  uae  and  to  keep  them  in  a  reaaouably 
saSt  condition  for  such  me. 

[Ed.  Note.— For  other  caflea,  see  Municipal 
Corporations.  Cent  D^.  U  1612-1616;  Dec. 
Diff.  1^763.] 

2.  Municipal  Cobpobations  ^=>763— Side- 
walks—Case  Rbquibed. 

A  municipal  corporation,  with  actual  or 
confltructive  knowledge  that  its  sidewalk  la 
not  reasonably  safe  for  ordinary  proper  use,  is 
in  duty  bound  to  exercise  ordinary  care  to  make 
the  same  reasonably  safe  within  a  reasonable 
time,  and,  in  tbe  meantime*  if  reasonably  nec- 
essary to  conatitate  ordinary  care,  to  use  bar- 
riers or  warning  signals,  or  both,  to  prevent 
Injury  from  their  ordinary  proper  use. 

(a)  A  breach  of  such  duty  proximately  re- 
sulting in  injury  to  one  in  the  ordinary  proper 
use  of  the  sidewalk  is  actionaUe  negligence. 

[Ed.  Note.— £V)r  otiier  caaes,  aee  Municipal 
Corporations,  Cent  tHg.  H  1612-1615;  Dec 
Dig.  «s>i63J 

3.  MCNICIPAt  COBPOKATIOHS  «=»788-DlFEC- 

TiVE  Sidewalk  —  NoTici  —  Ltabilitt  fob 

Pbbsonal  Injubieb. 

EJxcept  when  a  sidewalk  baa  been  rendered 
unsafe  by  the  direct  act,  order,  or  authority  of 
the  municipality^  it  is  not  liable  for  an  unsafe 
condition  of  which  it  has  no  notice,  actual  or 
constructive. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Die.  S§  1641-1643,  1646, 
1652;  Dec.  Dig.  ^788.] 

4.  Municipal  Cobpobations  ®=»78S,  818  — 
Nbqliqence  —  Bbeach  of  Duty— Unsafe 
iSiDEWALK— Notice— Petition  . 

As  against  a  general  demurrer,  the  fact 
that  a  municipality  bad  notice,  actual  or  con- 
structive, that  its  sidewalk  was  not  In  a  rea- 
sonably safe  condition,  in  respect  to  a  danger- 
ous cleft  or  cavity  Uierein,  ia  sufficiently  alleg- 
ed in  a  petition  by  necessary  implication  from 
an  allegation  therein  that  such  mimicipality 
unlawfoily  and  negligently  suffered  such  side- 
walk to  be  and  remain  iu  bad  and  unsafe  re- 
pair, and  wrongfully  and  negligently  suffered 
sucb  opening  to  be  and  remain  open  and  un- 
guarded in  the  nighitime,  etc. 

(a)  Actionable  negligence  arises  only  upon  a 
breach  of  duty,  and  tbe  duty  itself  in  such  case 
does  not  arise  until  the  municipality  has  had 
suflicient  notice,  actual  or  coni:<tructive,  that  the 
sidewalk  is  not  reasonably  safe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1641-16^,  1646. 
1652.  1711-1716,  1718,  1720-1723;  Dec.  Dig. 
«=s788,  816.] 

5.  Municipal  Cobpobations  ®=>821— Negli- 
aENCE  ®=a2  —  Unsafe  Sidewalk  — Notice 

— QUBSnOH  FOB  JUBT. 

The  existence  of  the  fact  of  actual  notice, 
or  of  facts  constructively  equivalent  as  matter 


of  law  to  actual  notice,  as  well  as  tbe  reason- 
able sufficiency  of  the  measnres  taken  to  prevent 
injury  from  an  unsafe  condition  of  a  sidewalk* 
are  ordinarily  questions  for  tlia  jury  to  deter- 
mine. 

[Ed.  Nota— For  other  casesi  see  Municipal 
Corporations,  Cent.  Dig.  gS  1745-1757;  Dec. 
Dig.  «=>^1;  Negligence,  Cent  Dig.  M  8,  4; 
Dec.  Dig.  «=»2.] 

6.  Municipal  Oobpobatiohs  <8=>790  —  Un- 
safe Sidewalks  —  Notxoe  —  To  Whok 
QrvBN. 

Notice  that  a  sidewalk  is  not  in  a  reason- 
ably safe  condition  is  required  to  some  officer 
or  agent  of  the  city  whose  duty  in  some  way 
relates  to  tbe  care  of  its  streets,  to  be  binding 
apon  the  city. 

(a)  Notice  to  auch  ofBows  aa  marshal  or  night 
watchman  ia  not  ordinarily,  notice  to  the  city, 
unless  they  are  authorized,  as  by  the  couDcil 
or  mayor,  to  observe  and  report  or  otherwise 
preventively  act  in  respect  to  such  condition 
or  the  danger  therein. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1645,  1646;  Dec. 
Dig.  <e=3790.] 

7.  Tbial  <S=3234— Instbuctiohb— Bubden  of 
Pboof. 

Tbe  burden  of  proof,  ea  it  affects  the  duty 
of  the  jury  in  respect  to  its  action  upon  either 
its  mere  nonbellei  or  its  positive  disbelief  of 
essential  affirmative  allegations  of  a  plaintiff, 
pat  in  issue  by  mere  denial  on  the  part  of  the 
defendant,  never  shifts  from  tbe  former  to  tbe 
latter,  but  to  entitle  plaintiff  to  prevail  on 
auch  an  issue,  tbe  evidence  must  preponderate 
in  bis  favor  after  it  ia  all  in;  and  it  is  there- 
fore prejudicial  error  to  instruct  the  jury  to 
tbe  effect  that  after  plaintiff  has  adduced  evi- 
dence establishing  bis  case,  the  verdict  most  be 
for  him,  unless  the  defendant  adduces  a  pre* 
ponderance  of  evidence  against  the  same. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  534-538.  666;  Dec.  Dig.  ^234.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Woodward  Coun- 
ty; James  B.  CuUiaon,  Judge. 

Action  by  William  O.  Bowder  against  the 
City  of  Woodward,  a  municipal  corporation, 
for  personal  injuries.  Judgment  for  plain- 
tiff, and  defendant  brlugs  error.  Beversed 
and  remanded. 

Chaa.  Swindall  and  Chas.  R.  Alexander, 
both  of  Woodward,  and  Chaa.  H.  Woods,  of 
Oklahoma  City,  for  plaintiff  In  error.  B. 
H.  Nichols  aod  William  PetersCT.  both  of 
Woodward,  for  defendant  in  error. 

THACKER,  O.  Plaintiff  In  error  will  be 
designated  as  defendant,  and  defendant  In 
error  as  plaintiff,  in  accord  with  their 
respective  titles  In  the  trial  court  The  es- 
sential facts,  when  not  stated,  will  be  under- 
stood from  the  propositions  discussed  and  the 
conclusions  thereon  reached  In  this  opinion. 
The  plaintiff  recovered  judgmrat  fw  $15,000 
for  personal  Injuries. 

[1]  A  municipal  corporation  must  exercise 
ordinary  care  to  keep  its  sidewalks  Id  rea- 
sonably safe  condition  for  their  ordinary 
proper  use  (Town  of  Norumn  t.  Teel,  12  OkL 
6&,  69  Paa  701;  City  of  Gutbrle  t.  Fineh,  13^ 
Okl.  496,  75  Pac  288;  City  of  StUlwater  t.- 
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Swteber,  16  OU.  S8S,  85  Poc.  lUO;  Cltj  <tf 
Oklalioma  City  t.  Beed,  17  OU.  618,  87  Pao. 
646,  83  li.  B.  A.  [N.  8.]  1083;  City  of  Uuco  T. 
MUMse,  3ft  OkL  640,  135  Fac.  340;  Xown  of 
SalUaaw  t.  Rltter,  42  OkL  626. 142  Faa  891) : 
and  this,  <tf  course,  requires  of  It  ordinary 
care  to  know  the  condition  of  tbe  aame  in 
respect  to  their  Bafet;  (4  Dillon,  Municipal 
Corporathma  [6th  nd.]  f  1718;  Snttra  t.  Sno- 
homlah,  11  Wash.  24,  88  Fac.  278,  48  Am. 
8t  Bep.  847;  Cit7  of  Outhrie  t.  Flndi.  mi- 
pca). 

[2]  When  a  municipal  corporation  has,  or 
by  the  ezerdae  of  ordinary  care  would  hare 
had,  actoal  knowledge  that  tbe  sidewalk  is 
not  in  a  reaacmably  safe  coaditioii— that  is, 
when  it  has  actual  or  constmctlTe  knowledge 
Oiereof— it  is  tn  duty  bound  to  exetdse  or- 
dinary care  (Including  action  within  a  rea- 
sonable dme,  and  when  reasonably  required, 
as  to  barrieTs  or  warning  signals,  or  both,  to 
prevent  injury  to  rightful  users  In  the  mean- 
time) to  make  the  same  reasonably  safe. 
A  breach  of  duty  in  this  respect  proximately 
resultli^  in  injury  to  one  In  the  rightful  use 
of  the  sidewalk,  who  Is  not  rtiown  to  be 
guilty  of  contributory  negligence,  Is  action- 
able n^Ugenoe.  See,  besides  the  cases  dted 
supra,  the  following  authorities:  4  DUlon, 
Municipal  Corporations  (Sth  Ed.)  H  13A5, 
1712,  1717-1719;  28  Cyc.  1868-1365;  notes 
to  EUm  T.  Ut.  Sterling,  132  Ky.  667.  U7  & 
W.  250,  20  L.  B.  A.  (N.  8.)  612-769,  parttCU- 
larly  page  689. 

[S]  That,  except  when  the  sidewalk  has 
been  rendered  unsafe  by  the  direct  act,  order, 
or  authority  of  the  municipal  corporation,  it 
is  not  liable  for  an  unsafe  condition  of  tbe 
same  of  which  It  bas  no  notice,  actual  or 
constructive,  'nlU  be  aeea  from  an  examiner 
tlon  of  tbe  foregoing  authorities,  particu- 
larly the  following:  Town  of  Norman  v.  Tecl, 
supra ;  City  of  Quthrle  v.  Finch,  supra.  Al- 
so see  Town  of  Fairfax  v.  Giraud.  35  Okl. 
659,  131  Fac.  159. 

[4]  The  overruling  of  a  general  demurrer 
to  the  plaintllTa  petition,  asking  damages 
for  personal  Injuries  alleged  to  have  proxi- 
mately resulted  from  an  unsafe  condition  of 
defendant's  sidewalk,  is  assigned  as  error  by 
the  defendant ;  it  being  contended  that  the 
following  allegations  In  the  petition  do  not 
charge  It  with  actual  or  constructive  notice, 
nor  with  any  notice  of  the  condition  of  the 
sidewalk: 

"That  said  defendant,  not  regarding  its  duty 
in  that  behalf,  *  •  *  unlawfully  and  negli' 
gently  suffered  an  opening  *  *  *  in  eaid 
sidewalk.  *  •  •  and  ♦  •  •  wrongfully 
and  n^ligently  suffered  said  sidewalk  to  be 
and  remain  in  bad  and  unsafe  repair  and  con- 
dition by  then  and  there  wrongColly  and  negli- 
gently suffering  said  opening  in  said  aidewaUt 
to  be  and  remain  open  and  unguarded  in  the 
Bight^i^  *  *  *  with  no  warning  tliereat. 

As  actionable  negligence  arises  only  upon 
a  breach  of  duty,  and  the  duty  itself  does 
not  arise  until  tbe  munfclpality  has  kuowi- 
edge,  actual  or  constructive^  that  tbe  slde- 


walk  ia  not  reasmably  srI!^  the  foregoing  al- 
l^tions  clearly  and  necessarily  imply  that 
tbe  defendant  had  such  notice,  and  the  court 
did  not  err  in  overruling  the  demunw.  TliB 
case  of  Town  of  Sallisaw  v.  Bitter,  supra, 
and  the  case  of  City  of  Gutbrle  t.  FIjk^  but 
pra,  show  that  such  an  allegation  is  suffl- 
cient,  as  agalust  a  general  demurrer,  al- 
though the  question  did  not  arise  upon  a 
demurrer  In  the  latter  case. 

16]  As  to  whether  the  city  had  actual  no- 
tice, or  as  to  whether  there  are  facts  con- 
structively equivalent  to  notice.  Is  ordinarily 
for  the  Jury  to  determine.  Town  of  KormaD 
V.  Teel,  supra. 

[S]  Notice  of  such  unsafe  condition  must 
be  through  some  officer  or  agent  of  the  city, 
whose  doty,  in  some  way,  relates  to  tbe  car© 
of  its  streets.  28  Cyc  1397-1399;  Town  of 
Norman  t.  Teel,  supra;  City  of  Savanna  v. 
Trusty,  98  111  App.  277.  Notice  to  such  of- 
ficers as  the  <Aty  marshal  or  night  watchman 
in  respect  to  the  unsafe  condition  of  a  aide* 
walk  la  not,  ordinarily,  notice  to  the  dty ; 
but  when  such  officer  is  authorized,  as  by  the 
city  council  or  mayor,  to  observe  and  report 
or  otherwise  preventively  act  In  respect  to 
such  condition,  or  the  danger  therein,  notice 
to  him  Is  sufficleut.  Town  of  Norman  v. 
Teel,  supra;  WllUs  v.  City  of  St  Joseph. 
184  Mo.  App.  428,  171  S.  W.  27. 

When  any  such  officer  is  so  authorized 
Q>eciflcally  In  respect  to  the  known  danger 
of  an  excavation  for  a  building  In  the  course 
of  constmctiou  alongside  a  sidewalk,  or  In 
respect  to  the  erection  and  maintenance  of 
a  fence  on  the  line  between  such  excavation 
and  tbe  sidewalk,  and  such  authorisation 
eoutenaplates  his  constant  vigilance  or  fre- 
quent observation  and  report,  or  other  con- 
stant or  frequent  preventive  action,  he 
Aould  ordinarily  be  deemed  to  be  similarly 
authorized  in  respect  to  an  obvious  danger 
that  lies  in  a  cleft  or  cavity  in  said  sidewalk 
causally  connected  with  such  excavatloo, 
and  which  is  about  8^  Uet  wide  and  ex- 
tends from  a  depth  of  about  4  feet  at  the 
point  of  intersection  with  sudi  excavation 
to  a  depth  of  about  S^i^  feet  at  a  point  on 
said  sidewalk  about  2  feet  from  said  excava- 
tion and  about  16  or  18  Inches  oato  tbe  pav- 
ed portion  of  said  sidewalk;  and  notice  to 
such  officer  of  such  cleft  or  cavi^  In  said 
sidewalk  would  ordinarily  be  notice  to  the 
dty. 

However,  In  view  of  the  state  of  the  ques- 
tion as  presented  by  the  briefti  and  tlie  con- 
clusion we  have  reached  upon  a  proposition 
next  hereafter  to  be  discussed,  we  will  not 
critically  consider  the  question  as  to  whether 
there  was  sufficient  evidence  of  notice,  actu- 
al or  constructive,  to  take  the  case  to  tbe 
Jury ;  but  we  will  assume,  without  deddtng* 
that  there  was. 

It  may  be  well  to  incidentally  state  at  thi» 
point  that  tbe  parties  engaged  In  construct- 
ing tbe  building  and  who  made  the  excava- 
tion alongside  tbe  sidewalk  at  the  close  <hC 
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tlie  day*!  woifc  placed  a  heg  In  a  part  and  a 
llsht  board  orer  another  part  at  the  deft  or 
ea.ritj  into  which  the  plaintiff  stepped  and 
fell  dnrlng  the  tonowing  nlg^t;  bnt  the 
tward,  at  least,  bad  in  smne  nnbnown  way 
been  ranored  in  the  meantime,  and,  if  the 
defendant  had  notice  of  tlie  condition  itt  the 
aidewalk,  it  appears  that  it  would  be  f6r 
the  Jury  to  say  whether  this  placing  of  the 
keg  and  board  was  a  reasraaUe  iwecantion 
against  tlie  danger  of  Injury  fkom  audi  cleft 
or  cavity.  Hie  defendant,  tt  would  seem,  as 
between  itself  and  uaers  of  the  sidewalk,  was 
primarily  bound  to  use  reasonaUe  prei-ftu- 
tion  against  such  danger.  If  it  had  Dot'.ce; 
but,  of  course,  a  precautionary  measure  tak- 
en by  the  parttes  who  placed  the  keg  and 
board  Aould  be  imKmted  to  the  defendant. 

[7]  We  come  now  to  consider  the  assign- 
ment of  error  upon  the  following  InstmcUon 
given  by  the  court  to  the  Jnry: 

"While  you  are  Instmcted  that  the  burden  is 
upon  the  plaintiff  to  establish  his  case  by  a  pre- 
ponderance of  the  evidence,  yon  are  also  in- 
structed that  if  the  plaintiff  in  the  fitst  instance 
established,  by  a  prepondprance  of  the  evidence, 
nei^ligence  on  the  part  of  the  defendant,  then 
and  in  that  event  the  burden  shifts  to  the  de- 
fendant, and  it  will  be  incumbent  upon  the  de- 
fendant to  disprove  negligeDce  on  ita  part  by 
a  preponderance  of  the  evidence,  and  if  the  de- 
fendant fails  bf  such  preponderance  to  disprove 
nesUfEenee  on  its  ^rt  yoa  sbould  find  for  the 
plaintiiE.'' 

The  petition  was  the  ordinary  petition  for 
damages  resulting  from  negligence  In  respect 
to  tbB  cMidition  of  defendant's  iridewalk ;  and 
the  answer  oonslstod  of  a  general  and  partic- 
ular dmlala,  and  allegations  having  the  ef- 
fect of  such  denials,  with  allegations  of  con- 
tributory ne^ligenoe.  The  Issue  being  thus 
made  by  Qke  pleadings,  tiie  Instruction  ap- 
pears to  have  been  prejudldally  emmeoua. 

Hie  burden  of  prooi^  <»>,  In  other  words,  «f 
gtdng  ahead  with  the  evidence,  to  prevent  an 
adverse  ruling  or  actUm  by  the  Judge  upon  a 
question  of  law,  as,  for  lUustratlon,  upon  a 
demurrer,  or  motion,  <x  in  giving  or  refuting 
an  adverse  instmctloo  involving  the  question 
of  who  has  the  burden,  with  its  resultant  ef- 
fect upcm  the  verdict  of  the  jury  In  some  in- 
stances, may  often  shift  from  one  party  to 
the  other  during  the  trial;  but  the  burden  of 
proof  as  It  affects  the  duty  of  the  jury  in  re- 
spect to  ite  action  upon  the  different  possible 
fltatea  of  Ite  own  belief  as  to  easmtlal  affirma- 
tive allegations  put  in  tesue  by  mere  denials, 
or,  in  other  words,  the  risk  of  the  jury's  mere 
nonbelief,  atr&e  shifts,  bnt  remains  vith  the 
party  who  has  it  in  tlie  flrst  instance ;  and  In 
the  event  of  ttte  Jnry'a  nonbelief,  even  though 
It  does  not  positively  disbelieve  the  plaintiff's 
allegations^  the  verdict  should  be  for  the 
defendant  4  Wigmore  on  Eivldencet  ||  2485- 
2489 ;  2  Modem  Law  €i  Evidence  (Ghamber- 
layne)  H  ;  Jones  on  Evidence  (2d  Ed.) 

I  177 ;  Standard  Marine  Ins.  Oa  v.  leaders* 
C<mq»re88  C!o.,  148  Pac.  1010. 

nils  Inatructlon,  in  effect,  erroneously  re- 


quires the  defendant  to  addnee  a  prqpmiderw 
ating  quantity  of  evidoice  to  deftet  any 
prima  fade  esse  that  may  be  established  by 
the  evidence  for  the  plaintiff,  while  nnder 
the  law  it  was  also  entitled  to  a  verdict  upoo 
adducing  a  quantity  merely  equal  In  effect 
upon  the  belief  of  the  jury  to  that  support- 
ing such  prima  feele  case,  assuming  that  the 
effect  of  plaintiff's  evidence  made  Itneceasaiy 
for  the  defendant  to  adduce  any  eridanoe  to 
prevent  an  adverse  verdict.  In  other  words, 
if  tlie  plaintifl  did  adduce  evidence  sufficient 
to  establish  his  rl^t  to  recover,  tbe  defend- 
ant was  not  bound  to  addoca  a  ^fpairfitit 
quantity  to  outweigh  and  tarn  the  scales 
against  the  idainttlTs  evidence,  but  was  en- 
titled to  prevail,  even  If  it  adduced  only  a 
sufficient  quantity  to  weigh  equally  against 
the  same  and  thus  ttalanoe  the  scales,  as  the 
plaintiff  has  the  risk  of  leas  in  case  of  tba 
jury's  noib^lef,  as  vrell  as  in  ease  of  ita  pos- 
itive disbelief,  of  his  evidence. 

Atba  all  the  evidence  is  1^  in  req>ect  to 
the  issue  as  to  defendant's  negUgeace,  tiMt 
which  makes  or  tmda  to  make  a  ease  i^r  the 
plaintiir  is  wdgtaed  agtinat  Uiat  whldb  Is  to 
the  contrary;  and  if,  upon  considering  all 
the  evldmce.  It  falls  to  preponderate  in  f avw 
at  the  idaintiff,  the  verdict  should  be  for  the 
defendant 

For  the  reasons  stated,  this  case  aheuld  be 
reversed  and  remanded  for  another  tzlaL 

FEB  CUBIAH.   Adopted  In  wlKilaw 


CHAPPELL  T.  0EF7  OV  MEWKIRK. 

(No.  8970) 

(Supreme  Court  of  OUahoma.  May  18,  191&> 

(SvUdbiu  hv  tiM  Court.) 

McniciPAi.  CoBFOBATioNS  *=»162 — Cnr  At- 

TOBNET— Extra  Coupenbation. 

G.  was  elected  city  attorney  of  NewMrk  in 
1907,  and  served  four  years.  In  December, 
1907,  he  defended  the  city  in  two  lawsuits, 
pendmg  when  he  took  office.  In  1908,  be  de- 
fended two  other  suits.  In  1909,  he  entered  the 
appearance  of  the  city  In  the  Supreme  Court,  by 
direction  of  the  dty  council,  which,  at  the  sams 
time,  entered  into  a  written  contract  with  two 
other  attorneys,  to  represent  the  city,  stipulatins 
that  they  should  be  paid  reasonable  compensa- 
tion. The  city  reimbnrsed  C.  for  all  sunia  ae- 
tnally  expended  by  him  in  eonnectim  with  the 
litigation.  During  all  of  the  times  In  which  a 
claUD  is  made  for  extra  compensation,  C.  was 
receiving  the  salary  provided  by  law.  No  claim 
was  ever  made  for  extra  compoisatlon  during 
the  four  vears  he  was  in  office,  and  not  until  in 
March,  1912,  after  the  official  relations  had  ter- 
minated. C.  bases  his  right  to  recover  on  the 
theory  that  the  services  were  "extra  official," 
and  that  the  law  would  raise,  out  of  the  con- 
duct of  the  parties,  an  implied  promise  to  pay. 
Held,  that  uie  law  will  not  raise  an  Implied 
promise  to  pay  extra  compensation,  out  of  UiO 
conduct  of  the  parties,  viewed  in  the  Ugbt  of  t^ 
official  relationsbip  existing. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  |§  867-367,  869,  872, 
374;  Dec.  Dig.  ^162.] 
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Commissi  oners'  Opinion,  Dirialon  No.  1. 
Error  from  I>lstTict  Oomt,  Kay  County ;  W. 
U.  Bowlea,  Judge. 

Action  by  6.  A.  Chappell  against  tbe  City 
of  Newkirk,  a  municipal  corporation.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

G.  A.  Chappell,  of  NewUife,  in  pro.  per. 
TiT^  H.  Brown.  <Mf  Atty^  of  Newklrk,  for 
defendant  in  error. 

BRfinvtEB,  C  O.  A.  Chappell,  as  plaintifl 
below,  sued  the  city  of  Newklrk,  an  Incorpo- 
rated city  of  the  first  class,  on  an  open  ao- 
count  for  the  sum  of  $1,450.  The  accoont 
sued  on  was  attached  to  the  petition  and 
claimed  certain  same  for  legal  services  ren- 
dered said  city  by  plaintiff  in  connection  with 
five  separate  lawsuits.  Three  of  said  salts 
were  ordinary  proceedings  at  law  against  the 
dty ;  one  of  said  suits  being  a  snlt  in  manda- 
mus, brought  by  the  dty  of  Blackwell  against 
the  secretary  of  state,  and  the  other  a  con- 
teet  between  Blackwell  and  Newklrk  over  the 
result  of  a  county  seat  election.  The  dty 
filed  an  answer,  which  alleged,  substantially, 
that  in  the  year  1907,  plaintiff  was  elected  by 
the  voters  of  the  dty  of  Newklrk  as  its  city 
attorney,  serving  two  years,  and  that  at  the 
expiration  of  his  first  term  he  was  re-elected 
and  served  a  second  term,  making  four  years 
of  service  in  such  capacity ;  that,  at  all  of 
the  times  It  is  alleged  said  services  were  t&i- 
dered,  plaintiff  was  Its  duly  elected,  qualified, 
and  acting  ^dty  attorney,  and  was  receiving  at 
all  said  times  the  stated  salary  provided  by 
ordinance  for  such  officer ;  that  in  all  of  said 
suits  he  was  acting  in  such  capacity  and  for 
the  salary  of  the  office,  without  any  contract 
or  oud^rBtanding  of  any  kind  or  character, 
express  or  implied,  that  he  should  receive  for 
his  services  any  other,  further,  or  different 
compensation  than  that  provided  by  law.  Tbe 
answer  admitted  that  plaintiff  was  directed 
to  enter  the  appearance  of  the  dty  in  the 
contest  proceedings,  and  averred  that  other 
attorneys  were  employed  by  proper  resolu- 
tion of  the  dty  council- to  represent  the  dty 
in  such  proceedings ;  and  that  such  attorneys 
did  so.  Numerous  other  things  were  set  up  in 
the  answer,  one  being  the  statute  of  llmita- 
tlons  as  to  sereral  of  the  items  claimed.  It 
is  also  shown  that  the  dty  council  allowed 
claims  and  paid  same  for  all  items  of  actual 
expense  incurred  by  plaintiff  in  defending  the 
dty;  that,  during  his  four  years  of  service, 
he  never  filed  a  dalm  for  any  extra  compen- 
sation for  his  services,  but  did  so  after  his 
two  terms  had  expired  and  the  relation  be- 
tween the  parties  bad  ceased.  The  court 
overruled  plaintiff's  demurrer  to  the  answer 
of  the  dty,  and  this  appeal  is  the  result 

A  number  of  questions  are  argued,  both 
pro  and  con  in  the  briefs,  presenting  muner-* 
ous  contentions ;  but,  after  giving  careful  con- 
sideration to  them  all,  it  la  our  (pinion  that 
there  is  only  one  anestion  amE>eazing  In  the 


record  presented  In  this  case,  necessary  to  be 
considered.  That  p(^t  is  this:  Will  the  law 
imply  a  promise  to  pay  upon  the  part  of  the 
dty  for  these  services,  upon  a  proper  con- 
sideration oi  the  relation  of  the  parties  and 
the  facts  and  circumstances  connected  with 
the  transacttoDS?  Having  come  to  this  con- 
clusion,  it  is  unnecessary  to  go  Into  the  ques- 
tion of  whether  the  services  rendered  were 
In  fact  "official"  or  "extra  official."  It  the 
law  will  not  imply  a  promise  to  pay  under 
the  facts,  circumstances,  and  relations  of  the 
parties,  then  this  question  would  be  imma- 
terial. Neither  is  the  question  of  the  power 
of  the  dty  to  contract  with  an  attorn^  to 
represCTt  it,  when  Its  corporate  affairs  are 
involved.  A  dty  has  such  power.  Treeman 
y.  City  of  Perry,  11  Okl.  66,  65  Pac.  923 ;  City 
of  HoldenviUe  v.  Lawson,  40  Okl.  38,  135 
Pac.  405.  Neither  do  we  fed  called  upon, 
la  view  of  the  conclusion  to  which  we  have 
oome,  to  go  into  and  pass  upon  the  power  of 
the  dty  to  employ  an  attorney  to  represent 
its  real  or  fanded  interests  In  the  location  of 
a  county  seat  by  the  voters  of  a  county,  and 
to  expend  funds  from  the  dty  treasury  for 
this  purpose.  It  might  be  well,  however,  to 
su^st  that  grave  doubt  arises  as  to  wheUier 
such  services  would  be  "in  furtherance  of  any 
pnrpfwe  for  which  the  corporation  was  cre- 
ated." Fldd  V.  City  of  Shawnee,  7  Okl.  73, 
54  Pac  318.  Nor  is  it  necessary  to  determine 
the  question  of  limitation  as  to  all  the  items 
of  the  account,  sare  those  relating  to  the 
contest  matter. 

We  do  not  bdieve,  under  the  drcumstances 
disdosed,  that  the  law  can  attach  to  tbe 
conduct  of  the  dty  an  implied  promise  to  pay. 
This  conclusion  finds  Its  root  in  the  relation 
of  the  parties,  in  the  light  of  which  their  con- 
duct must  be  construed.  Before  discus^tf 
the  matter  more  fuUy  as  to  details,  it  is  well 
to  remember  that  the  settled  rule  in  this  state 
seems  to  be  given  expression  in  the  case  of 
Board  of  County  Commissioners  of  Washita 
County  V.  Brett,  32  Okl.  863,  124  Paa  67, 
wherein  It  is  held: 

"One  who  demands  paymuit  oi  a  claim 
against  a  <!ounty  must  sbow  some  statcte  au- 
thorizing it,  or  that  it  arises  from  some  con* 
tract,  BXpren  or  implied,  which  finds  author!^ 
of  law;  and  it  is  not  sufficieot  that  the  serv- 
ices performed  for  which  payment  Is  claimed 
were  benefidaL" 

In  that  case  a  number  of  authorities  are 
collected,  and  it  has  been  followed  since. 
Anderson  v.  Board  of  Commissioners,  143 
Pac.  1149.  But  it  is  claimed  that  the  serv- 
ices were  "extra  offldal,"  and  that  they  arise 
from  a  contract,  Implied  by  law,  growing  out 
of  the  conduct  of  tbe  parties,  and  that  there- 
fore, although  an  officer  and  drawing  a  sal- 
ary, that  the  rule  above  announced  has  no 
application. 
Section  »38,  Rev.  Laws  1910,  reads : 
"An  implied  contract  Is  one,  the  existence  and 
terms  of  which  are  manifcBted  by  cooduct." 

We  will  review  briefly  tbe  8ituatl<m  of  the 
parties  when  the  services  were  rendered. 
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with  a  Tlew  of  ascertaining  whether  or  not 
It  is  reasonable  to  suppose  that  the  dty  ex- 
pected to  pay  extra  compensation  for  these 
services,  or  that  It  would  be  under  any  legal 
obligation  bo  to  do  at  the  time  they  were 
Tendered.  At  the  time  plaintiil  entered  the 
political  arena,  fought  for  and  won  his  of- 
fice, two  of  the  lawsuits  involTed  here  were 
pending  against  the  dty,  and  they  were  tried 
and  the  services  rendered  in  December, 
1907.  From  that  date  until  March  4.  1912, 
no  claim  was  made  for  extra  compensation 
for  trying  these  lawsuits,  and,  so  &r  as  the 
record  shows,  nothing  was  ever  said  between 
the  parties  about  It,  althot^th  the  nature  of 
thdr  relations  as  dty  officers  most  have 
thrown  them  together  often  In  much  con- 
fidential business  discussion.  It  Is  claimed 
that  the  services  in  these  two  cases  were 
extra  official,  and  that  there  was  an  Implied 
agreement  to  pay  for  them,  first  coming  to 
light  five  years  after  the  attorney  ought  to 
have  bad  hU  mon^.  If  he  had  any  legal 
right  to  demand  It.  The  next  suit  appears 
to  have  been  tried  In  the  spring  ot  1908,  and 
one  of  Uie  contest  proceedings  was  in  Octo- 
ber (tf  the  same  year.  The  main  contest  pro- 
ceeding arose  early  In  1909,  and  probably 
was  not  finally  disposed  of  nntil  after  de- 
fendant went  ont  of  <^ce.  In  that  ease,  It 
is  very  significant  that  the  fAty  council.  In  a 
formal  manner,  on  the  16th  day  of  January, 
1900,  entered  into  a  written  contract,  based 
upon  a  resolntlon,  signed  by  the  mayor  and 
attested  by  the  clerk  and  with  the  seal  of 
the  city,  by  whldi  said  dty  employed  Judges 
King  and  Pinkbam  of  that  city  to  represent 
it  In  the  Supreme  Court  in  the  contest  pro- 
ceedings. In  that  contract,  no  sum  Is  named 
to  be  paid  these  attorneys;  It  being  merely 
redted  that  they  shall  receive  reasonable 
fees,  to  be  fixed  after  final  disposition  of  the 
case.  About  this  same  date,  it  Is  true,  the 
city  attorney,  together  with  the  other  law- 
yers, was  directed  to  enter  the  appearance 
of  the  city  In  the  Supreme  Court;  but  no 
contract  was  made  looking  toward  further 
compensation  to  the  city  attorney.  If  It  had 
been  in  the  minds  of  dther  the  dty  council 
or  the  dty  attorney  that  he  was  to  perform 
services  for  the  city  not  required  by  his  of- 
fice, and  was  to  be  paid  compensation  there- 
for, other  than  his  fixed  salary,  It  certainly 
would  have  been  thought  necessary  to  men- 
tion his  name  In  connection  with  the  writ- 
ten employment  of  the  lawyers  engaged  In 
tlie  matter.  Further,  during  the  county 
seat  contest  and  the  preliminaries,  whenever 
actual  expense  was  incurred  by  the  city  at- 
torney, daims  were  allowed  and  paid,  fully 
reimbui'slng  him;  and  yet  his  claim  on  this 
one  item  alone,  or  rather  the  two  items  grow- 
ing out  of  the  contest  proceeding.  Is  $1,000 
for  his  Gompensatlou,  and  he  bases  it  all  up- 
on the  claim  that  there  was  an  Implied  prom- 
ise to  pay.   We  cannot  view  the  matter  and . 


the  conduct  of  these  parties  in  Qiat  light. 
It  seems  more  reasonable  to  us  that  the  city 
council  thought  that  whatever  he  was  doing 
regarding  the  litigation  in  which  the  dty 
was  Involved  was  In  his  oflOdal  capacity,  tor 
the  salary  be  was  receiving;  that  In  their 
more  Important  matters  the  dty,  exercising 
the  right  It  had,  employed  other  lawyers  to 
represent  Its  Interest.  PlalnUfTs  owil  con- 
duct lends  color  to  this  view.  It  would  be 
strange  to  suppose  that  a  city  attorney  would 
go  on  and  hold  the  ofilce  from  year  to  year, 
receiving  the  salary  attached  to  it,  and  his 
actual  expenses  from  time  to  time,  and  never 
be  suffldently  Interested  to  claim,  or  under'- 
take  to  obtain,  at  least  some  part  ot  the  many 
hundreds  of  dollars  he  thought  to  be  doe 
him.  It  la  clear  to  us  that  the  law  will 
raise  no  implied  promise  upon  snch  a  state 
of  facts,  considering  the  relation  ot  the  par- 
ties and  their  conduct 

We  have  discussed  thla  matter  so  ilar  on 
tbe  assumption  that  the  dty  coold  employ 
Its  dty  attorney  to  perform  extra  official 
services  for  it ;  hnt  this  assumption  has  been 
used  only  for  the  purposes  of  this  case,  as 
we  have  not  bad  ttme  or  an  inclination  to 
cmislder  just  how  tar,  or  whether  at  aU, 
public  policy  might  Interdict  such  a  course. 

The  cause  cdionld  be,  In  all  things,  af- 
firmed. 

PBR  CURIAU.   Adopted  In  whoI& 


HOTBLINa  et  aL  v.  McCABTT.  (No.  6066.) 
(Supreme  Ck>urt  of  Oklahoma.   May  18.  191S.) 

f8vUahu$  bv  tho  OowriJ 

Apfxal  ANn  Ebsob  <8=>1001  —  Pabtnbbship 
€=>49— Findings  op  Fact— Proof  op  Ex- 

ISTlSrfCE—ADHISSIONS  OF  PaBTNBBS. 

When  a  partnership  ia  alleged  and  denied, 
and  members  of  tbe  alleged  partnership  have 
made  admissions,  tending  to  prove  the  relation- 
sbip,  such  admisuons  are  admissible  against  the 
parties  making  them.  And  if  these  admissions 
fairly  tend  to  establish  the  relationship  alleged, 
it  raises  a  question  of  fact,  to  be  submitted  to 
the  jury,  and  their  findings  will  not  be  disturbed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3622,  3928-3984;  Dec.  Dig. 
«=»1001;  Partnership,  Cent.  Dig.  H  67-74; 
Dee.  Dig.  «=a49.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewe?  Oldfield,  Judge. 

Action  by  Dan  McCarty  against  Joe  Hotel- 
Ing  and  another.  Judgment  for  plalntUI,  and 
defendants  bring  error.  Affirmed. 

J.  Q.  A,  Harrod  and  W.  A.  Staley,  both  of 
Oklahoma  City,  for  plalutUfs  In  error.  Chaa. 
H.  Ruth,  of  Oklahoma  City,  for  defendant  in 
error. 

BRETT,  C.  This  suit  was  commenced  in 
the  superior  court  of  Oklahoma  county  by 
the  defendant  in  error,  Dan  McCarty,  as 
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lAaintUF  In  tbat  c<mrt,  against  plalntUCs  In 
errorf  Joe  Hotellng  and  A.  B.  Sprlggs,  who 
were  dtfendants  below.  For  convenience  the 
parties  will  be  designated  as  they  appear  In 
the  court  below.  The  suit  was  brought  bj 
the  plaintiff  against  the  defendants  as  par^ 
ners  to  recover  the  snm  of  $550  for  servlcea, 
alleged  to  bave  been  performed  by  the  plain- 
titr  for  the  defendants  in  1910  and  1911,  in 
conducting  a  rooming  house  In  Oklahoma 
Ci^.  The  petition  alleges  that  the  defend- 
ants were  partners  in  said  business,  and  as 
Buch  employed  the  plaintiff  to  manage  and 
ctwdnct  the  bosinese  for  them,  agreeing  to 
pay  blm  whatever  his  services  were  reason- 
ably worth,  In  addition  to  his  board  and 
lodging;  that  upcw  this  agreement  made 
with  defendant  Boteling  he  remained  In  their 
emidoy  from  the  4th  day  of  Norember.  1910, 
till  the  27th  day  of  Noranber,  1911.  and  for 
his  services  he  had  received  no  compensation 
eoEcept  board  and  lodging,  and  that  hie  serv- 
ices In  addition  to  his  board  and  lodging  were 
reasonably  worth  $10  per  week.  The  defend- 
ants filed  a  general  denial,  and  deny  partner- 
ship under  oatb.  The  case  was  tried  to  a 
jury,  which  found  for  the  plaintiff  In  the 
sum  of  $156.77,  and  Judgment  was  render- 
ed for  the  amount  found  by  the  Jury  to  be 
due.  From  this  judgment  the  dsCendants  ap- 
peal to  this  court 

There  are  several  assignments  of  error,  but 
only  one  relied  upon  in  the  defendants'  brief, 
which  they  assign  as  follows: 

"The  main  and  only  question  that  ve  regard 
as  worthy  of  consideration  is  that  the  verdict 
was  contrary  to  the  law  and  the  evidence ;  tbat 
is  to  say,  there  was  not  sufficient  evidence  to  al- 
low the  auestioa  of  partnership  to  go  to  the 
jnry." 

This  court  has  held  that  where  there  is 
any*  e^dence  which  tends  to  siqiport  the 
cause  of  action,  It  should  be  submitted  to  the' 
Jury.  And  we  And  from  a  careful  exam!  na- 
tion of  the  record  tbat  there  Is  evidaice  tend- 
ing to  prove  the  existence  of  a  partnership. 
The  plaintiff  testifies  that  the  defendant  Ho- 
teling  told  blm  ttiat  he  and  the  defendant 
Sprlgga  were  partners ;  tbat  bis  partner.  Dr. 
Sprl^,  k^t  him  cleaned,  and  he  could  not 
keep  a  doHar;  that  when  they  were  opening 
a  restaurant,  Hoteling  told  him  that  if  he 
could  build  up  a  trade  be  would  q;»lit  that 
wltii  bim ;  tbat  Dr.  Spriggs  was  not  a  partner 
in  the  rrataurant;  tbat  Sprlggs  told  blm  on 
a  subsequent  date  tbat  he  owned  everytbing 
there,  and  Hoteling  bad  kept  two  bodka  on 
him,  and  had  been  handing  him  whatever 
amount  of  money  be  pleased ;  that  tbey  were 
partners,  and  Hoteling  had  talked  blm  into 
buying  the  stuff  and  paying  all  expenses,  and 
was  to  divide  the  aoney  with  blm.  The 
statements  of  Hoteling  Uiat  tbey  were  part- 
ners, made  In  the  absence  of  defendant 
Sprlggs,  standing  alone,  would  not  be  sufil- 
cicnt  to  bind  Sprlggs  as  a  partner,  and  vice 
versa :  but,  taking  the  statements  of  each  in 


connection  with  the  statements  and  admis- 
sions oi  the  other  testtfled  to  by  tbe  plaintiff, 
tbey  raise  a  question  of  tact  for  the  conatder- 
ati<Hi  of  the  Jury. 

Counsel  for  defendants  dte  McEalllp  v- 
Gees^  30  OkL  33,  *118  Pac.  5S6,  In  support 
of  their  contention,  but  in  that  case  the  court 
had  under  consideration  the  construction  of 
the  terms  of  a  written  contract,  and  whether 
or  not  the  terms  of  tbat  contract  created  a 
partnership;  and  It  Is  not  In  point,  for  In 
the  case  at  bar  the  court  Is  only  called  upon 
to  determine  whether  the  reputed  statements 
and  admissions  of  the  parties  as  to  the  exist- 
ence of  a  partnership  were  sufficient  to  go  to 
the  Jury.  In  Cobb  v.  Martin  et  al.,  32  Okl. 
588,  123  Pac  422,  the  court.  In  discussing  the 
same  question  that  is  raised  In  the  case  at 
bar,  holds  that  tbe  court  Is  not  authorized — 

"where  there  Is  testimony  offered  tbat  fairly 
tends  to  establish  the  relationship  alleged,  to 
take  the  case  from  the  Jury  and  direct  a  ver- 
dict. Testimony,  having  been  admitted  for  the 
purpose  of  showing  that  Edward  Martin  and  8. 
S.  Cobb  were  partners,  being  before  the  Jury  un- 
challenged, it  was  error,  necessitating  a  reversal, 
for  the  trial  court  to  direct  a  verdict.  When 
tbe  question  whether  a  partnership  exists  is  a 
matter  of  doubt,  to  l>e  decided  by  Inferences  to 
be  drawn  from  all  the  testimtmy,  It  is  one  of 
fact  for  the  jury;  and  the  court  should  not  non- 
suit or  direct  the  jury  to  find  a  verdict  tor  the 
plaintiff  or  defendant.  Seabury  et  aL  v.  Boiles, 
52  N.  J.  Law.  413.  21  Ati.  952,  11  L.  B.  A. 
136;  Id..  61  N.  J.  iaw,  103.  16  Atl.  64,  11  L. 
K.  A.  136:  Chick  v.  Robinson  [96  Fed.  610,  37 
C.  C.  A.  205,  52  L.  R.  A.  842],  supra;  Simmons 
V.  Ingram,  78  Mo.  App.  603;  Moore  v,  Dickson, 
121  Wis.  691.  99  N.  W.  322;  Strickler  v.  Git- 
chel.  U  OU  5^,  78  Pac.  94:  Cassi^  et  al.  v. 
Saline  County  Bank,  14  OkL  532,  78  Pac.  324." 

We  think,  therefore  tbat  there  was  no  er- 
ror committed  by  tbe  court  in  allowing  this 
evidence  to  go  to  tbe  Jury.  And,  while  It  was 
contradicted  by  both  Hoteling  and  Sprlggs, 
yet  the  Jury  found  against  tbem  and  for  tbe 
plaintiff,  and  where  there  is  any  evidence 
to  support  tbeir  finding,  it  is  a  well-estab- 
lished rule  of  this  court  tbat  tbelr  verdict 
will  not  be  disturbed. 

We,  therefore,  recommend  that  tbe  Judg- 
ment be  affirmed.  , 

FEB  CURIAU.  Adopted  in  wholei. 


BIiaT  V.  COCHRAN  et  al.    (No.  7262.) 
(Supreme  Court  of  Oklahoma.    May  4,  1916. 
Rehearing  Denied  June  8,  1916.) 

(Syllabtu  bv  the  Court.) 

ApnuXf  AND  Bbbob  «s»786— Faxvoxxiua  Ap- 

PBAL— Action  on  Note. 

Where  plaintiff  sues  upon  a  promissory 
note  and  dcEendant  answers  by  an  unveritieil 
general  dental,  and  upon  motion  of  plaintiff 
judgment  is  rendered  for  plaintiff  on  the  plead- 
ings, an  appeal,  assigning  the  rendition  of  such 
judgment  as  error,  without  stattne  any  defense 
to  plniDtlff's  action,  will  be  dismissed  as  friv- 
olous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3128;,  Dec  Dig.  «=5786.1  ■ 
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Error  from  District  Court,  Hashes  County; 
Tom  D.  McEeon,  Judge. 

Action  by  G.  Cochran  and  another,  part- 
ners as  the  Cochran  Grocery  Company, 
against  N.  V.  Bilby.  Judgment  tor  plaintiffs, 
and  defendant  brings  error.  Dismissed. 

Lewis  C  Lawson,  of  Holdenvillet  for  plain- 
tiff In  error.  W.  J.  Horton  and  B.  A.  Smith, 
both  of  McAIester^  for  defendants  In  error. 

BBOWN.J.  Suit  was  InsUtnted  In  tbe  dis- 
trict court  by  defendants  in  error  against 
plaintiff  In  error,  N.  Y.  Bllby,  upon  a  promis- 
sory note.  The  petition  was  styled  "G.  C. 
Cochran  and  C.  W.  Codirau,  Partners,  Do- 
ing Business  under  the  Firm  Name  and  Style 
of  Cochran  Grocery  Company,  Plaintiffs,  t. 
N.  Y.  Bllby.  Defendant"  In  the  body  of  the 
petition  there  appears  to  be  no  allegation  as 
to  the  existence  of  a  partnerships  between 
plaintiffs,  further  than  the  allegatton  that 
plaintiffs  are  the  original  payees  of  the  note 
sued  upon.  The  note  Is  set  out  in  full  in  the 
body  of  the  petition,  and  Is  as  follows: 

"McAlester,  Okl.  April  25,  1913.  $836.47. 
Oct  15,  1913,  after  6ate,  for  value  received, 
I,  we,  or  either  of  us,  promise  to  pay  to  the 
order  of  G.  C.  and  C.  v/-  Cochran  partnera  un- 
der the  firm  name  of  Cochran  Grocery  Co.  eight 
hundred  thirty-six  and  47-100  dollars  payable 
at  McAlester,  Oklahoma,  with  interest  at  the 
rate  ot  ten  per  cent,  per  annum  from  date  until 
paid,  with  ten  per  cent,  additional  aa  attorney's 
fees  should  this  note  be  placed  in  the  hands  of 
an  attorney  for  collection,  or  judicial  proceed- 
ings instituted  to  collect  the  same.  Demand 
for  payment,  protest  and  notice  of  dishonor  are 
hereby  waived  by  all  parties  and  we  axree  to  all 
extenUons  and  partial  payments.  N.  Y,  Bilby.** 

On  the  14th  day  of  November,  1914.  de- 
fendant flled  a  demurrer  to  the  petition  of 
plaintiffs,  in  substance,  as  follows:  That  the 
petition  of  plaintiffs  does  not  allege  a  part- 
nership between  the  parties  plaintiff;  that 
the  note  puriwrts  to  have  been  made  pay- 
able to  the  order  of  O.  0.  and  O.  W.  Coch- 
ran, partners  under  the  Ann  name  of  Coch- 
ran Grocery  Company;  that  tlie  petition 
fails  to  allege  a  consideration  for  the  note ; 
that  the  salt  seeks  to  collect  10  per  cent,  ad- 
dlttonal  on  the  amount  of  principal  and  In- 
terest ot  the  note  as  attorney's  fees,  contrary 
to  the  terms  of  the  note  as  shown  on  the  face 
of  the  petition;  that  said  petition  is  not 
properly  signed  by  either  said  plaintiffs  or 
their  attorneys.  The  demurrer  was  over- 
ruled January  25.  1915.  and  exceptions  al- 
lowed, and  defendant  given  until  February  1. 
lOlB,  to  answer.  February  2, 1915,  defendant 
filed  an  nnverlfled  general  denial  of  plain- 
tiffs' petition.  On  the  same  day  plalutiffs 
flled  motion  to  strike  the  answer  from  the 
files,  on  the  ground  it  was  filed  out  of  time 
without  leave  of  the  court,  and  because  the 
same  was  not  verified,  as  by  law  required  to 
put  In  Issue  plaintiffs'  pleadings,  which  mo- 
tion was  sustained  on  the  latter  ground  and 
Judgment  rendered  for  plaintiffs.  On  the  fol- 
lowing day  defendant  filed  a  motion  for  a 
new  trial,  In  which  he  urged  error  of  the 


court  in  striking  bis  answer,  as  aforesaid, 
and  rendering  judgment  against  blm.  On  the 
Bth  day  of  Febmaiy,  1915,  plaintiff  them- 
selves flled  motion  to  reinstate  defendant's 
answer  and  set  aside  the  Judgment  rendered, 
which  was  done,  and  to  which  defendant  ob- 
jected and  excepted.  On  the  same  day  plain- 
tiff moved  for  and  was  granted  Judgment  on 
the  pleadings  on  the  ground  that  the  unveri- 
fied general  denial  of  defendant  admitted  the 
execution  of  the  note,  and  no  other  defense 
was  made  thereto,  from  which  Judgment  the 
defendant  brings  the  case  here. 

Defendants  In  error  seek  to  have  the  ai>- 
peal  dismissed  on  the  ground  that  the  same 
Is  frivolous  and  prosecuted  for  delay.  To 
this  motion  plaintiff  In  error  flled  answer.  In 
which  he  resists  the  motion  on  practically 
the  same  grounds  stated  In  his  demurrer  to 
the  petition,  but  &o&  not  allege  any  ^afAnww 
to  plalntlfls'  action. 

It  occurs  to  us  the  appeal  Is  frivolous  and 
is  prosecuted  for  delay  only.  It  is  ther^ore 
dismlsBOd.   All  the  Justlcea  concur. 


FENNELL  et  aL  v.  LANNOM.  (No.  4423.) 
(Supreme  Court  of  OUaboma.   May  18,  IdlSJ 

(Svtlahiu  by  tk»  CoiirU) 

1.  SoHOou  Ann  Schooz.  Dibtbioto  t.  ill 
Joint  Dibtbjot— DissottmoH. 

A  joint  school  district^  composed  of  a  por- 
tion of  two  or  more  counties,  cannot  be  legally 
dissolved,  by  the  county  superintendent  of  one 
of  the  counties  by  meeting  in  the  district  with 
a  number  of  the  male  inhabitants  thereof,  and 
by  vote  or  cocaeut  declare  such  diatrict  dis- 
solved. 

[Ed.  Note.— For  otber  cases,  see  Schools  and 
School  Districta,  Cent.  Dig.  H  8&-91;  Dec.  IMf. 

2.  Schools  and  School  Districts  <ft=3l35— 
Teachbr's  Contbacx— Vaudity— Estoppbl. 

Where  the  members  of  a  joint  school  dis- 
trict meet  outside  of  the  district  and  informally 
discuss  the  employment  of  a  teacher,  but  sab- 
stantially  agree  upon  such  employment  and  pur- 
suant thereto,  two  of  the  boaid,  the  director 
and  secretary,  sign  a  contract  OE  employment, 
the  third  member,  the  treasurer,  thereafter  re- 
fusing to  sign  such  contract,  for  undisclosed,  rea- 
son, and  where  the  teacher  enters  upon  her  du- 
ties and  teaches  for  a  term  and  is  recognized 
by  the  execution,  delivery,  and  payment  of  a 
monthly  warrant  for  the  time  taught,  the  treaa- 
arer  of  such  board,  under  such  facts,  is  estopped 
from  contesting  the  validity  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |i  ISO,  292-297; 
Dec.  Dig.  «=»135.] 

Commissioners'  Opinion,  Dlvirion  Mo.  4. 
Error  from  County  Court,  Carter  Count?; 
M.  P.  Winfrey,  Judge. 

Action  by  Myrtle  Klmbrell  Lannom  against 
H.  J.  Fennell  and*  others.  Judgment  for 
plaintiff,  and  defoidanto  bring  error.  Af- 
firmed. 

Johnson  &  McOlll,  of  Ardmore,  for  plain- 
tiffs in  error.    Champion  &  Champion,  <tf 

Ardmore,  for  defendant  In  error. 


^=*T9i  Other  cases  tea  sun*  toplo  and  KSY-NUMBKR  in  alt  Kay-Numbered  DlseeU  and  ladexas 
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WATTS,  C  TUfl  iB  an  action  oommeaced 
In  the  county  eourt  of  Gaiter  county.  May 
5,  1911,  wbere  Judgment  was  rendered  In  fti- 
Tor  of  defendant  In  error,  and  plaintiffs  in 
error  appeal.  We  will  refer  to  them  as  ttiey 
appeartid  in  the  trial  court.  The  eridenoe 
anbstantially  shows  ttiat  plaintiff  was  a 
8cbool-t«icher,  and  tbe  district  comprised  a 
PQrti<Mi  of  Carter  and  Stephens  counties,  the 
greater  portion  of  the  district  being  In  Car^ 
ter  connty,  the  scboolhonse  being  in  Stephens 
county;  that  defendant  Fennell  was  treas- 
urer of  the  Bcbool  district,  and  the  other  de- 
fendants were  sureties  on  his  bond ;  that  B. 
D.  Peddyooftrt  and  U  F.  McCnUom  Ured  In 
that  porthm  of  tiw  district  In  Stephens  coon- 
ty,  and  H.  X  FenneU  lived  In  that  portion  of 
the  district  in  Carter  ooiuit7  and  were  di- 
rector, clerk,  and  treasorer  revectirtdy  of 
the  consolidated  school  dtatflct  and  consti- 
tuted the  school  board. 

A  written  contract  to  teach  school  was  en- 
tered into  September  7,  1910,  whereby  the 
plaintiff  agreed  to  teach  a  five  months 
Bdiool,  beginning  December  1,  UIO,  at  $75 
per  month,  which  wna  signed  by  plaintiff, 
Feddycoart;  and  McCnllom.  Fennell  declined 
to  8lgn  tbe  contract  because  It  did  not  con- 
tain a  prOTlsion  which  he  says  he  and  tbe 
other  two  members  agreed  should  become  a 
part  tliereof.  Plaintiff  tan^t  school  until 
Jaunary  4,  1911,  on  whidi  date  the  sdiool- 
house  was  destn^ed  by  fire.  Flotutlfl  was 
girai  warrant  for  first  month's  aervioe  which 
ynn  paid  by  Fennell,  the  treasorer,  upon  ad- 
vice of  the  county  superintendoit,  -but  de- 
dined  to  pay  warrants  fin-  ancceedlng  four 
months  aggregating  $800.  After  the  scho(ri- 
honse  burned  and  from  time  to  time  Peddy- 
coart  and  McOnllom  required  plaintiff  to  hold 
heraeU  In  readiness  to  teach,  saying  the 
bouse  would  be  rebuilt;  in  fact,  she  was 
new  discbarved,  nor  did  she  seek  other  em- 
plc^ment 

It  aivean^  fujrther,  the  board  met  at  Tos- 
sy, Garter  county,  whkih  was  not  within  the 
couBolldated  district,  and  discussed  employ- 
ing the  plaintiff.  The  plaintiff  was  not  pres- 
ent; the  employment  bdtaig  agreed  upon,  ac- 
cording to  defendant  Fennell,  provided  the 
contract  contained  certain  conditions,  which 
axe  not  disidoeed  by  the  evidence,  which  he 
says  the  other  two  members  agreed  should 
become  a  portion  thereof^  but  was  not  placed 
therdn.  Peddycoart  and  BfcCnllom  say  the 
oontract  of  enqployment  was  agreed  upon, 
and  was  subaeaufflitly  signed  by  them  and  the 
l^ainttff;  but  defendant  Fenndl  r^ttaed  to 
sign  beoause  the  contract  did  not  contain 
certain  reatralnts  npon  i^intiff. 

After  tile  fire,  and  on  February  IS,  IQU, 
abont  25  or  80  men,  together  with  tbe  ooon- 
ty  mpeilntendent  of  Carter  county,  met  in 
the  district.  Some  of  the  witnesses  claim 
the  meeting  was  for  tbe  porpoee  of  agreetng 
npon  a  new  bonding,  while  others  claim  it 
was  for  the  purpose  of  dissolving  the  dis- 
trict It  does  not  alHpear  that  any  notice  of 
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:  tl»  purpose  of  Ot»  meeting  was  posted,  nor 
the  number  of  votes  In  tlie  district,  or  the 
per  cent,  of  those  present  oitltled  to  partt<d- 
pate  in  the  meeting,  and  if  any  minutes  were 
taken  the  evidence  does  not  disclose  It.  The 
official  board  were  present,  but  did  not  act  In 
their  official  capacity,  but  seem  to  be  there 
as  other  citizens.  Either  by  consent  or  vote 
of  those  present  the  county  superintendent 
announced  the  district  dissolved,  or  that  he 
could  get  It  dissolved  later  on.  It  further 
appears  that  Peddycoart  and  HcOuUom,  as 
director  and  secretory,  i^r  the  house  burn- 
ed continued  to  issne  warrants  to  plaintiff 
in  payment  of  her  monthly  salary ;  that  Fen- 
nell ^ther  declined  to  meet,  or  never  knew 
of  further  official  meetings  of  the  board; 
that  the  warrants  were  Issued  not  by  virtue 
of  official  direction  or  a  monthly  board  meet- 
ing, but  rather  as  a  matter  of  clerical  rou- 
tine duty,  not  d^ndent  upon  specific  itOxA 
action  by  the  whole  board. 

There  was  evidence  tiiat  the  seioetary.  Me* 
OuUom,  at  the  date  of  lila  election,  was  not 
a  qualified  elector,  for  the  reason  tiiat  be 
had  not  resided  in  the  district  the  required 
time ;  but  it  appears  that  he  was  thereafter, 
on  January  S,  1911,  appc^ted  by  the  county 
superintendent  as  secretary  of  the  board, 
which  seons  to  cure  the  defect.  If  oat  exist- 
ed.   See  Snyder^  Gomp.  Laws  1909. 

It  is  admitted  that  at  the  institution  of 
this  suit  and  date  of  judgment  defendant 
Fennell  bad  In  his  hand  funds  suflBdent  to 
pay  plaintiff's  demands,  which  the  county 
superintendent  advised  him  to  bold.  After 
the  conclusion  of  tile  evidence  tlie  court  re- 
fused to  Instruct  a  verdict  tor  deflsndant, 
but  instructed  a  verdict  tot  the  plaintiff  to 
wbldi  defendant  excepted,  filed  motion  tor 
new  trial  whldi  was  denied,  and  assigns  14 
alleged  errors. 

[1]  Defendants  say  the  court  erred  in  dl- 
rectbiff-a  verdict  against  them,  which  was 
their  sixth  asslgnmesit  of  error,  and  as  other 
assignments  are  Involved  tbexdn,  they  will 
be  discussed  under  <me  head,  and  tbe  Judg- 
ment should  be  mersed  for  the  following 
reasons: 

"First.  Because  at  tbe  time  tbe  salt  was 
brought  the  school  district  had  been  dissolved, 
and  tbe  parties  liable,  if  any,  were  tiie  school 
districts  succeeding  it 

"Second.  Because  all  the  warrants  sued  up- 
on, except  No.  22,  were  Ulegalty  issued  s^ter  the 
dissolution  of  the  school  district,  and  were  null 
end  void. 

"Third.  Because  tbe  contract  to  teach  held 
by  the  defendant  in  error  was  not  autborteed  or 
executed  by  tbe  school  board,  and  the  warrants 
sued  upon  were  not  authorized  by  the  school 
board."^ 

Snyder's  Gomp.  Laws  1900,  provides: 
"Sec.  8080.  District  in  More  Than  One  Oonn- 
ty— How  Formed— Procedure.— When  it  shall  be- 
come necessary  to  form  s  school  district  lyin? 
partly  in  two  or  more  counties  the  county  su- 
perintendents of  the  coonties  In  which  the  said 
tract  of  country  shall  be  situated  when  applica- 
tion Bball  be  made  in  writing  to  any  one  of  them 
by  five  houBeholder  residents  therein,  shall  If 
by  them  deemed  necessary,  meet  and  proceed  to 
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la;  off  and  form  the  same  Into  a  school  dis- 
trict, issue  ooticea  for  the  first  district  meeting, 
and  shall  file  the  proper  papers  in  their  respec- 
tive  offices,  and  such  district  so  organized  shall 
be  designated  joint  district  No.  - — ,  counties  of 

 ,  and  the  boundariea  of  such  district  shall 

not  be  altered  except  by  the  joint  action  of  the 
superintendents  of  the  several  counties  repre- 
sented in  said  district:  *  *  *  And  provided 
further  that  each  joint  district,  except  in  mat- 
ters relating  to  the  alteration  of  the  boundaries 
thereof  shall  be  under  the  jurisdictioa  and  con- 
trol of  the  superintendent  of  that  count;  repre- 
sented in  such  district  h&vlnff  the  largest  amount 
of  territory  embraced  within  the  boondariM  of 
such  juiut  district" 

Under  the  section  quoted  the  formation  of 
a  Joint  district  from  portions  of  two  or  more 
counties  seems  plain,  but  Its  dissolution  leaves 
us  in  much  doubt  A  good  illustration  of 
"together  Uie  Ugbt  la  unto  us,  divided  all  is 
darkness  and  confusion,  even  the  teachers, 
wise  men  and  rulers  know  not  what."  It 
seems  boundaries  may  be  altered,  but  the 
language  is  not  broad  enough  for  dissolution. 
Wiedwall  V.  Dodson,  95  Cal.  450,  30  Pac.  580. 

(Id.)  "Sec.  817&  Laws  Applicable.— In  aU 
matters  relating  to  consolidated  school  districts, 
not  provided  for  in  this  act,  the  law  relating  to 
school  districts  shall  be  in  force  where  said  laws 
are  applicable." 

(Id.)  "Sec.  8189.  Voters— Meeting  of.— Meet- 
ings of  the  voters  of  any  two  or  more  adjacent 
school  districts  may  be  called  in  their  respective 
districts  for  the  purpose  of  voting  on  the  prop- 
osition of  uniting  with  the  other  said  adjacent 
districts  for  the  purpose  of  establishing  a  con- 
solidated school,  said  call  to  be  made  in  the 
same  manner  as  provided  by  law  for  the  calling 
of  special  district  meetings.  If  a  majority  of 
votes  cast  in  each  of  said  districts  shall  be  in 
favor  of  such  consolidation,  then  the  clerk  of 
each  of  said  districts  shall  thereupon  make  a 
written  report  oi  such  action  to  the  county  su- 
perintendent the  county  in  which  said  dis- 
tricts are  located.  The  vote  in  each  district 
shall  t^e  made  conditional  upon  its  carrying  in 
all  of  said  districts;  provided,  that  unorganis- 
ed territories  and  legally  organised  school  dis- 
tricts containing  a  school  population  of  one 
hundred  persons  or  more  may  organize  under  the 
provisions  of  this  Act." 

(Id.)  "Sec.  8170.  County  Superintendent  shall 
Declare  Districts  Disorganized.— The  county  bu- 
petintendent  shall  upon  receipt  of  the  reports  as 

Srovided  in  section  81C9,  declare  said  districts 
isorganized  and  shall  form  a  consolidated  dis- 
trict composed  of  the  several  districts  voting  to 
unite,  and  he  shall  designate  a  time  and  place 
for  the  meeting  of  the  voters  of  *  •  *  said 
districts  so  disorganized  for  the  purpose  of  elect- 
ing oflicers  and  completing  the  organization  of 
said  consolidated  district.  He  shall  give  notice 
of  said  meeting  by  posting  written  or  printed 
notices,  stating  the  Hme,  place  and  purpose  of 
said  nreeting  in  at  least  three  public  places  in 
each  of  the  disort:anized  districts  not  less  than 
ten  days  prior  to  the  time  of  minting;  provided, 
that  in  the  formation  of  consolidated  districts 
comprisiug  territory  lying  in  more  than  one 
county,  the  county  superintendent  of  said  coun- 
ties shall  act  together  in  the  same  manner  as 
provided  by  law  in  the  formation  and  control  of 
joint  districts,  and  at  said  meeting  of  the  voters 
of  the  newly  organized  school  district,  shall  se- 
lect a  building  site,  as  near  the  center  of  popu- 
lation of  such  consolidated  district  as  practica- 
ble." 

The  four  sectlonB  mentioned  appear  to  be 
the  only  authority  for  dissolving  a  Joint  dis- 
trict, and  plnlnly  cannot  be  made  applicable 


to  joint  districts  oompond  of  a  p<»tl<n  of 
two  or  more  counties.  It  seems  to  us  tbe 
only  relief  Is  to  the  Legislature.  Corpora- 
tions, as  a  rule,  are  powerless  to  dissolve, 
unless  the  law  so  authorizes.  State  v.  Dun- 
son,  71  Tex.  65.  d  B.  W.  103.  Where  an  a^ 
tempted  dissolution  Is  void,  acquiescence  and 
lapse  of  time  are  not  sufficient.  Largen  v. 
State,  76  Tex.  328,  13  S.  W.  16L  Therefore 
there  being  no  dissolution  of  the  scbool  dis- 
trict, we  must  hold  against  defendant  on  the 
first  and  second  propositions. 

[2]  On  the  third  propoeltloa  it  cannot  be 
said  under  the  facta  in  the  case  tliat  the 
plalntifTs  contract  was  aob  autboriaed  or 
executed.  Permitting  bvt  to  enter  upon 
her  duties  to  teach  tor  a  period  of  time,  and 
paying  her  thweftor,  was  a  fall  recognition 
and  acquiescence  of  any  Informality  or  de- 
fect in  the  contract 

"(V)  Ratification  and  Eetoppd.— An  nuautbar- 
ized  contract  with  a  teacher  may  be  rati^d  by 
those  having  authority  to  do  so,  either  expressly 
or  by  acts  recognizing  the  employment,  as  by 
partly  performing  the  contract,  making  pay- 
ments for  services,  accepting  its  benefits,  and 
'  tlie  like.  A  contract  of  employment  enter^  into 
I  by  a  school  hoard,  which  is  invalid  by  reason  of 
'  some  defect  In  the  execution  thereof,  may  be 
[  ratified  by  the  board,  as  by  recognising  the  per- 
son acting  under  such  contract  as  teacher,  and 
paying  him  his  salary."   35  Cyc  1085. 

Neither  do  we  think  it  material  under  the 
facts  that  the  warrants  were  not  Issued  by 
virtue  of  specific  direction  of  tbe  school  board 
while  In  session.  The  contract  became  and 
was  the  real  right  of  action '  under  which 
plaintiff  was  entitled  to  win  or  lose. 

We  think  tbe  trial  court  was  within  the 
law  in  instructing  a  verdict  against  tbe  de- 
fendant Therefore,  finding  no  error,  we  rec- 
ommend that  the  case  be  affirmed. 

PEB  OUBIAM.  Adopted  In  wbola. 


BICHOFF  T.  BUSSEIiL.    (No.  4875.) 
(Supreme  Court  of  Oklahoma.   May  18,  1916.) 

(Bvttoiut  oy  the  Court./ 

1.  Appeal  and  Bbmb  «s-9i001  — Vekdict— 

EVIOSNOB. 

The  jury  are  the  triers  of  the  facts,  and 
the  sole  and  exclusive  judges  of  the  evidence 
and  the  credibili^  of  the  witnesses,  and,  where 
there  is  evidence  reasonably  tendlag  to  support 
the  findings  of  the  jury,  same  will  not  be  dis- 
turbed upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  3822,  3e2&-3e34t  Dec.  I>1«. 
«®=»1001.] 

2.  BB0KKR3  «=98S— Appeal  and  Eebob— Vee- 
DiCT— Action  fob  Comuissidn— Paoouaufo 
Cause — Question  fob  Jubpt. 

In  an  action  by  a  real  estate  broker  to 
recover  coihmission  for  procuring  the  sale  of 
the  owner's  property,  the  question  as  to  nvhethef 
or  not  be  was  tbe  procuring  cause  of  the  sole 
is  one  of  fnct  for  the  Jury,  and,  there  being 
evidence  rpasonably  tending  to  support  the  var- 
dict,  it  will  not  be  disturbed  on  app«d. 

[Ed.  Note.— For  other  oMes.'  we  Brokers, 
Cent.  Dig,  H  121,  m-130;  Dec  Dig.  ^saSSJ 
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8.  Bbokxbs  «=»63— BiOHT  rro  Oomhissioii— 

PB0CUREMI»1T  OF  PUBCHASIR. 

An  owner,  who  lists  her  property  with  a 
real  estate  broker  for  sale,  and  agrees  to  pay  a 
commission  for  procuring  a  buyer  therefor,  is 
liable  for  the  oommisaion  acreed  to  be  paid, 
provided  the  broker  procures  a  buyer  who  is 
ready,  able,  and  willine  to  buy  the  property, 
on  terms  agreeable  to  the  owner,  notwithstand- 
ing the  fact  that  the  pardiaaer  may,  previous 
to  the  liatinr,  have  tmBucoesstuIly  endeavored 
to  purchase  tne  property  from  the  owner,  where 
the  evidence  reasonably  tnids  to  show  that  the 
broker  was  the  procuring  caoee  of  the  sale,  and 
that  the  uegotiatLona  between  the  owner  and 
parchaaer  had  been  closed  and  abandoned  prior 
to  the  listing  of  said  property  with  the  agent. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Gent  Dig.  I  74;  Dee  Dig.  «3>58.] 

4.  Afpeal  avd  Bbbob  «=»230— Objectioits 

to  kvidercb. 

Whether  the  court  erred  in  the  admission 
ot  testimony  nill  not  be  considered,  where  no 
objections  are  made  to  the  introduction  of  the 
testimony  when  offered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Dee.  Dig:  ^230;  ^Mal,  Cent.  Dig.  { 
183.) 

CommlssloiieTB'  Opinion*  DItIsIod  No.  8. 
Error  from  Superior  Conrt,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfleld,  Judge. 

Action  by  'William  J.  Rnssell  against  Louis 
EHchoff,  administrator  of  the  estate  of  Mag- 
gie IE.  Fay,  deceased.  Judgment  for  plalntUF, 
and  defendant  brings  error.  Affirmed. 

Burwell,  Crockett  ft  Johnson,  of  Oklahoma 
City,  for  plaintiff  In  error.  W.  L.  McCann 
and  £njbr>-  ft  Bastings,  all  of  Oklahoma  City, 
for  defendant  In  error, 

DUDLEY.  C.  This  Is  an  appeal  from  the 
superior  court  of  Oklahoma  c<>unty.  On  Au- 
gust 25,  1010,  the  defendant  In  error,  herein- 
after referred  to  as  the  "plaintiff,"  com- 
menced this  action  In  the  superior  court  of 
Oklahoma  county,  against  the  plaintiff  in  er- 
ror, as  the  administrator  of  the  estate  of 
Maggie  EL  Fay,  deceased,  hereinafter  refer- 
red to  as  the  "defendant,"  to  recover  $1,250, 
with  interest  at  6  per  cent  from  Ma;  26, 
1810,  as  commission  for  procuring  a  pur- 
chaser tor  certain  real  estate  belonging  to 
the  deceased. 

The  petition  and  the  amendment  thereto 
allege,  in  substance,  that  the  plotntlfF  was  en- 
gaged in  the  real  estate  business  in  Okia- 
homa  City,  Ok).;  that  on  and  prior  to  July 
30,  1909,  Maggie  E.  Fay,  now  deceased,  was 
the  owner  of  lots  29  and  30  In  block  32  of 
Oklahoma  City;  that  prior  thereto  and  on 
May  21,  1909,  she  verbally  listed  said  prop- 
erty with  him  for  sale,  at  $20,000,  and 
agreed  to  pay  him  a  commission  of  5  per  cent 
of  the  purchase  price  of  said  premises,  if 
he  should  procure  a  buyer  reedy,  able,  and 
wlUlDg  to  purchase  the  same,  upon  terms 
agreeable  to  her;  that  thereafter  and  on 
July  30,  1909,  he  procured  a  buyer  for  said 
praises,  in  the  person  of  John  Erlckson,  for 
the  sum  of  $25,000,  on  terms  agreeable  to 
ber;  that  on  said  day  she  sold  and  conveyed 


said  premises  to  said  purchaser  for  said  sum ; 
and  that  on  account  thereof  he  Is  entitled  to 
recover  a  commission  of  $1,250.  The  petition 
then  alleges  the  death  of  the  deceased,  the 
appointment  of  Louis  Elchoff  as  the  admin- 
istrator of  her  estate,  the  filing  and  presenta- 
ttoQ  of  a  claim  for  said  commission,  and  the 
rejection  thereof.  Issues  were  Joined  and 
the  case  tried  to  a  Jury,  resulting  in  a  Judg- 
m^t  in  favor  of  the  plaintiff  for  the  amount 
sued  for.  From  this  Judgment  the  defendant 
has  perfected  an  appeal  to  this  court,  and 
seeks  a  reversal  on  two  grounds:  (1)  That 
the  evidence  is  insufficient  to  support  the 
verdict  of  the  Jury  and  the  Judgment  of  the 
court  based  thereon;  (2)  that  the  trial  court 
erred  in  admitting  incompetent,  irrelevant 
and  immaterial  testimony  on  behalf  of  the 
plaintiff.  We  shall  consider  the  two  grounds 
in  the  order  named. 

It  is  earnestly  and  ably  insisted  by  coun- 
sel for  defendant  in  their  brief,  that  the  evi- 
dence Is  InsuBicient  to  support  the  verdict  of 
the  Jury  and  the  Judgment  of  the  trial  court, 
based  thereon.  There  is  but  little  conflict  in 
the  evidence.  Counsel  for  defendant  Insist 
that  there  is  none.  The  main  point  urged  is 
that  the  evidence  is  insufficient  to  show  that 
the  plaintiff  was  the  procuring  cause  of  the 
sale  to  Erlckson.  This  was  a  question  of 
fact  to  be  submitted  to  and  determined  by 
the  Jury,  under  appropriate  instructions. 
This  was  done,  and  the  Jury  found  In  favor 
of  the  plaintiff,  and,  if  the  evidence  reason- 
ably tends  to  support  the  finding.  It  will  not 
be  disturbed  on  appeal.  Wheelan  et  aL  v. 
Hunt,  37  Okl.  523,  133  Pac.  52.  We  have 
very  carefully  read  and  considered  the  eu- 
tlre  record,  and  are  of  the  opinion  that  the 
evidence  reasonably  tends  to  support  the  find- 
ing of  the  Jury,  not  only  upon  this  question, 
but  upon  all  the  controverted  questions  of 
fact 

[1-3]  It  Is  well  settled  in  this  jurisdiction 
that  the  Jury  are  the  triers  of  the  facts  and 
the  sole  and  exclusive  Judges  of  the  weight 
of  the  evidence  and  the  credibility  of  the  wit- 
nesses, and,  where  there  is  evidence  rea- 
sonably tending  to  support  the  flndlugs  of 
the  Jury,  the  same  will  not  be  disturbed  upon 
appeal.  Texas  Co.  v.  Collins,  42  Okl.  374, 141 
Pac.  783 ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  New- 
burn,  39  Okl.  704,  136  Pac.  174 ;  Chicago,  R. 
I.  ft  P.  Ry.  Co.  v.  Brazzell,  40  Okl.  460,  138 
Pac.  79i;  Rice  v.  Woolery,  38  Okl.  199,  132 
Pac.  817. 

The  evidence  clearly  establishes  the  fact 
that  the  plaintiff  had  the  property  listed,  and 
that  Mrs.  Fay  agreed  to  pay  him  a  commis- 
sion of  6  per  cent  on  the  purchase  price. 
This  being  true,  and  the  Jury  having  found 
that  he  was  the  procuring  cause  of  the  sale, 
ihen  it  Is  clear  that  he  Is  entitled  to  recover 
the  commission  agreed  to  be  pal9.  This 
court,  spealtlng  through  Justice  Williams,  in 
the  case  of  Roberts  v.  Markham  et  aL,  26 
Okl.  387,  109  Pac.  127,  announced  this  rule: 
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"Brokers— Rlglit  to  Commission.  If,  after 
the  lot  or  realty  is  placed  in  the  agmt's  hands 
for  sale,  it  is  brought  about  and  procured  bj 
hia  adverdsemaits  or  exertimia.  be  will  be  en- 
titled to  his  commission,  or  if  the  agent  intro- 
daces  or  discloBes  the  name  of  the  purchaser  to 
tlic  vendor  for  sncb  purpose,  and  Uirough  such 
introduction  or  disclosure  negotiations  for  the 
sale  of  the  property  are  begun,  and  then  affect- 
ed by  the  ▼enuor,  the  agent  im  entitled  to  his 
<!oinmls8ion.** 

Obe  evidence  ahinn  that  on  Hay  21, 180B, 
Mrs.  Fay  listed  the  property  tn  ctHitroTeny 
with  the  plaintiff  for  sale,  at  920,000,  and 
agreed  to  pay  him  a  oommlsBlon  of  8  per 
cent  on  the  purchase  price,  if  be  procured  a 
buyer  therefor.  Shortly  after  this  she  went 
to  a  hospital  at  Wldilta  for  an  operation, 
and  did  not  return  until  some  time  In  Jnne. 
There  is  wme  evidence  tending  to  show  that 
prlOT  to  this  die  bad  listed  this  pnqiwrty 
with  the  plalntltr  for  sale  at  fl8,000.  Be- 
fore the  last  listing,  Bricikson,  the  purchaser, 
had  had  some  conrersatlon  with  Mrs.  Fay 
with  reference  to  purchasing  this  property, 
and  she  priced  it  to  him  at  $20,000.  910.000 
cash,  and  he  aiAed  her  if  ahe  would  take 
some  lots  of  his  as  a  part  of  the  pnrcbase 
price,  and  she  told  him,  "No."  Nothii^  far- 
ther was  dime  between  them  until  after  she 
made  the  last  listing  with  the  plaintiff,  and 
returned  from  Wichita.  After  she  went  away, 
plaintiff  put  his  s^  "For  Sale  or  Rent,"  on 
the  property,  and  Brlckson,  the  purchaser, 
in  passing  by,  observed  the  sign  and  later 
'Called  on  the  plaintiff  with  reference  to  buy- 
ing the  property.  He  priced  It  to  him  at 
$25,000.  Erl(Aaon  thought  this  was  too  much, 
but  the  idalntiff  insisted  that  it  was  a  bar- 
gain. Brickson  inquired  U  Mra.  Fay  would 
take  some  lots  as  a  part  of  the  purchase 
price.  Plaintiff  replied  fhat  he  did  not 
^ow,  but  would  take  the  matter  up  with 
Mrs.  Fay  upon  her  return,  l^y  had  some 
negotiations,  and  finally  EMckson  submitted 
a  pn^osltlon,  which  the  plaintiff  submitted 
to  Mrs.  Fay,  and  she  accepted,  and  later  and 
■aa  July  SOtti  the  deaf  was  finally  consum- 
mated, ^e  evidence  also  shows  that,  i^en 
the  plaintiff  submitted  the  proposition  to  Mrs. 
Fay,  she  Informed  him  that  she  had  heard 
of  Brickson  before,  and  told  him  to  get  $10,- 
000  cash  out  of  him  if  he  could,  and,  if  he 
could  not,  to  close  the  deaL 

There  la  some  evidence  tending  to  show 
that  Sawyer  &  Houghton,  real  estate  agents, 
eadoavored  to  sell  this  property  to  Erlckstm 
for  Mrs.  Fay,  for  $20,000.  This  deal  did  not 
go  through,  and  the  matter  ended,  according 
to  the  testimony  of  Brickson,  and  following 
this  he  took  the  matter  up  with  the  plaintiff. 
The  plaintiff  was  present,  at  the  request  of 
Mrs.  Fay,  at  .the  time  the  deal  was  closed, 
had  charge  of  her  papers,  went  to  the  court- 
house, a^d  looked  after  tiie  final  consumma- 
tion of  the  deal.  After  the  sale,  Mrs.  Fay 
made  the  statement,  to  at  least  two  witness- 
es, that  the  plaintiff  had  sold  her  property, 
and  that  she  owed  him  a  commission  for  so 
4<^g,  whi<di  she  wq^ected  to  pay  as  soon  as 


she  was  able.  The  evidence  also  shows  that 
the  plaintiff  encouraged  Brickson  to  buy  the 
property,  inrfBHug  that  It  was  a  bargain. 
The  evidence  also  shows  that  Mrs.  Fay  talk- 
ed to  the  plaintiff  several  times  before  the 
deal  was  finally  consummated. 

Fr<Hn  an  examination  of  the  enUre  record, 
we  are  satisfled  that  the  evidence  reasonably 
tends  to  show  that  the  negotiations  betwe«i 
Mrs.  Fay,  the  owner,  and  Brickson,  the  pur- 
chaser, ynxe  unsuccessful  and  bad  been 
abandoned  by  the  purchaser  before  the  prop- 
erty was  last  listed  with  the  plaintiff,  and 
that  he,  through  bis  efforts,  exertions,  ad- 
vertisement, and  interest  in  the  sale  of  the 
property,  was  the  procnring  cause  of  the 
sale,  and  that,  notwithstanding  the  fact  that 
the  owner  and  tbe  purdiaaer  had  had  some 
negotiations  ^th  reference  to  the  sale  of 
this  property,  yet,  the  plaintiff  being  tbe  pro- 
curing cause  of  tbe  sale  and  having  started 
anew  the  negotiations  which  ultimately  re- 
sulted In  a  sale,  the  plaintiff  is  entitled  to  re- 
cover the  commission  agreed  to  be  inid.  Tbe 
Supreme  Court  ct  CbnnecUcnt,  in  tbe  case 
of  Schlegal  t.  AUerton,  6S  Conn.  260,  82  Atl. 
S63,  had  under  consideration  a  state  of  facts 
similar  to  the  facts  in  this  case,  where  the 
following  rule  was  announced: 

"An  owner  of  real  estate,  after  her  efforts 
to  sell  to  W.  had  failed  and  been  abandoned, 
put  it  in  the  hands  of  a  real  estate  agent  to 
sell  at  8  certain  price.  He  then  commenced  nft- 
gotiations  with  W.,  and,  while  It  still  remained 
in  his  hands,  without  notice  to  him,  the  owner 
sold  it  to  w.  for  a  less  price  than  that  at 
which  the  agent  had  been  authorized  to  sell. 
Held,  that  be  was  entitled  to  commisriona  on 
the  amount  for  which  it  was  sold. 

This  rule  In  principle  was  announced  1^ 
this  court  In  the  case  of  Matiim  v.  Harness 
et  al.,  38  Okl.  630, 126  Pac.  790. 

It  la  also  argued  that  t^ere  was  not  snfll- 
dent  evidence  showing  the  presratatlon  of 
the  claim  to  the  administrator  of  the  estate 
of  tbe  deceased,  and  its  rejecticm  by  said 
administrator,  and  also  tliat  the  suit  was  not 
brought  within  the  time  prescribed  bj  stet- 
Qte,  aft^  the  rejection  oiC  the  claim.  fHie 
administrator,  in  his  answer,  admite  tiiat 
be  was  the  administrator  of  the  estate.  Tbs 
record  clearly  shows  Quit  notice  to  creditors 
was  given,  as  required  by  law,  and  that  the 
plaintiff  presented  his  claim  to  the  adminis- 
trator, in  accordance  with  the  notice  and 
at  the  place  spedfled  therein.  The  original 
claim  was  among  the  flies,  and  introduced  in 
evidence,  showing  its  presentetion  and  disal- 
lowance. The  record  clearly  shows  that  the 
action  was  brought  within  the  statutory  pe- 
riod after  the  disallowance  <^  the  claim. 
There  Is  nothing  in  this  contention. 

[4]  It  is  next  contended  by  the  defendant 
that  the  trial  court  committed  rarer  In  per- 
mitting the  witnesses  D.  B.  Welt?  and  Sea* 
man  O.  Bussell  to  testify  in  regard  to  some 
matters  that  took  place  at  tbe  residence  of 
Mrs.  Fay  s«ne  time  In  July,  1909.  The  evi- 
dence complained  of  Is  set  forth  in  full  In 
tbe  brief  of  couns^  for  defendant  An  exam- 
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Inatlm  «f  tbe  record  Aows  tiiat  no  ol^etv 
tiom  were  made  or  exceptlozis  taken  to  the 
Introdnetloii  <tf  lUa  taattmony.  nia  witneea- 
«8  were  croaa  eTttmlped,  and  tiien  court  ad- 
journed ontU  ttie  fidlawiiig  morning,  and  on 
the  couTenfnff  of  oonrt  the  d^tadant  moved 
to  strike  out  tiie  teaUmony  oC  tlieee  witneaa- 
ea,  with  reference  to  what  oocnrred  at  the  res- 
idence of  lira.  Fay.  llda  mMaa  waa  oTer- 
nled  and  excepttona  aared.  Mo  Ohjectlona 
were  Interposed  to  the  IntrodncdoD  of  the 
eridenee  complained  of,  when  offered.  The 
wltneaaea  were  cro«s-eza mined.  The  motion 
te  strike  mada  on  tbe  day  fidlowlng  la  based 
upon  the  ground  that  the  evidence  li  incom- 
petent, irrelevant*  and  ImmateriaL  Mo  rea- 
aon  la  aarigned  why  this  same  objection  was 
not  made  to  the  Introduction  of  tiie  evldaice 
when  offered,  and  nothing  occurred  after  the 
Introduction  of  tliia  erldanoe  to  raider  it  In- 
competent, and  we  therefore  hold  that  the 
motion  to  strike  came  too  late,  and  error 
cannot  be  predicated  upon  the  action  of  the 
trial  ooort  in  permitting  the  evidence  to  be 
introduced.  Giles  et  aL  v.  Latimer  et  aL,  40 
OkL  802. 137  Pac  113;  St  Louis  ft  8.  F.  B. 
Ca  T.  Davis,  37  OkL  840^  182  Pae.  837.  In 
Tiew  of  thia  fact.  It  Is  not  Deoasaary  for  ns  to 
determine  wlietbar  or  not  the  trial  oonrt 
oommltted  error  In  permitting  this  evidence 
to  be  introduced. 

Tbe  Jo^mo^  ai  the  trial  covrt  ahould  be 
affirmed. 

PBR  CDBIAM.   Adopted  tn  wbol& 


CAPITOL  STATE  BAMK  OF  OKLAHOUA 
CITY  V.  WESTERN  CASUALTY  ft  OUAB- 
ANTY  INS.  CO.    (Mo.  «U&) 

(Siwreme  Court  of  Oklahoma.  Jan.  26,  1915. 
Sabearing  Duied  June  8.  1015.) 

(Bi/ttalm§  fry  tKe  Court.) 

fiAITKS  AND  B\NKIHa  9:»65— XeW  CoBFOEA.- 

TioR— What  OoNsrrrtnM. 

Answer  examined,  and  held  to  state  tecta 
tufficient  to  couBtitute  a  defense  to  plaintiff'B 
CBose  of  action,  and  that  it  was  revernble  error 
to  sustain  a  demurrer  thereto. 
_{Ed.  Note— For  other  cases,  see  Banks  and 
BaokiDg,  Cent.  Dig.  S|  126, 127;  Dec  Dig. 
66.J 

Error  from  District  Court,  Oklahoma  Coun- 
Qeo.  W.  Clark,  Judge. 

Action  by  the  Western  Casualty  and  Guar- 
anty Insurance  Company,  a  corporation, 
against  the  Capitol  State  Bank  of  Oklahoma 
City,  OkL,  a  corporation.  Judgment  for 
plalntUt,  and  defendant  brings  error.  Re- 
versed, with  directions. 

Wilaw  ft  Tomerlln  and  B.  B.  Bnckbolts, 
both  of  Oklahoma  City,  for  plaintiff  In  error. 
Ledbetter,  Stnart  ft  Bell,  of  Oklataoma  City, 
for  defendant  in  error. 

KANE,  C  J.  Xbla  was  an  action,  com* 
menced  by  the  defendant  in  error,  the  Weatern 


Caanalty  ft  Guaranty  Insurance  Oompuy, 
l^intlff  bdow,  against  the  plaintiff  in  error, 
Capitol  State  Bank  of  Oklahoma  City,  defend- 
ant below,  for  the  purpose  of  recovering  $10,- 
OOO  which  the  sure^  company  was  required  to 
pay  <m  account  of  being  surety  upon  a  car- 
tain  indemnity  bond,  executed  by'  the  State 
Bank  <^  Capitol  Hill,  for  the  purpose  ot  pro- 
tecting a  deposit  of  $10,000  made  by  the  com- 
miaslonere  of  the  land  office  in  said  bank. 
The  allegatlonB  of  the  petition  are  admitted 
to  be  true,  the  defendant  relying  for  a  defense 
on  defensive  matter  set  up  in  its  answer. 
Upon  a  demurrer  to  this  defensive  matter  be- 
ing anstalned,  counsel  elected  to  stand  upon 
their  answer,  and  judgment  was  rendered  In 
favor  of  the  plaintiff,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

The  facts  upon  which  defendant  relies  for 
a  defense  may  be  stated  briefly  as  follows: 
On  or  about  the  25tb  day  of  April,  1813,  tbe 
State  Bank  of  Capitol  Hill  wfts  taken  in 
charge  by  the  bank  commissioner  on  account 
of  its  being  in  an  insolvent  condition.  Prior 
to  its  insolvency  it  had  received  the  deposit-of 
$10,000  above  mentioned,  a  deposit  of  $0,000 
,made  by  the  treasurer  of  Oklahoma  county, 
which  were  secured  by  Indenmlty  bonds  as 
required  by  law,  and  about  $32,000  in  general 
deposits,  secured  by  the  bank  guaranty  fund 
of  the  state.  The  bank  commissioner,  upon 
taking  charge  of  the  Insolvent  bbXik,  proceed- 
ed to  pay  In  full  all  tbe  general  depositors 
out  of  the  bank  guaranty  fund,  pursuant  to 
section  303,  Bev.  Laws  Okl.  1010,  and  to  take 
charge  of  all  the  assets  of  the  insolvent  bank 
upon  which  the  state,  by  virtue  of  the  same 
section,  had  a  first  lien  for  the  benedt  of 
the  depositors'  guaranty  fund.  Thereafter 
the  bank  commissioner  disposed  of  all  the  as- 
sets of  the  failed  bank  for  the  purpose  of  re- 
imbursing the  depleted  bank  guaranty  fund, 
by  transferring  the  same  to  Messrs.  Bonner, 
I>ennis,  et  al.,  none  of  whom  were  connected 
with  the  failed  bank,  under  an  agreement 
whereby  Bonner,  Dennis  and  associates  as- 
sumed the  payment  of  the  general  deposit 
liabilities  of  the  failed  bank,  and  further 
agreed  to  pay  up  a  new  capital  of  $10,000  In 
a  new  banking  Institution,  to  which  the  bank 
ccnumlasioner  of  the  state  agreed  to  Issue  a 
certificate  permitting  It  to  do  business  in  the 
state  of  Oklahoma  as  a  state  bank.  There- 
after, in  pursuance  of  this  agreement  with 
the  bank  commissioner,  Messrs.  Bonner,  Den- 
nis and  associates  organized  tbe  Capitol  State 
Bank  of  Oklahoma  City,  tbe  plalnWf  In  error 
herein,  an  entirely  solvent  concern,  where- 
upon this  actl<m  followed. 

The  questlMi  la:  Whether  the  effect  of 
the  foregoing  arrangement  between  the  Bank- 
ing Department  and  Bonner,  Dennis  and  ft>- 
Bociates,  and  the  action  taken  tberenuder  was 
to  revive  and  continue  the  old  corporation, 
w  to  create  a  new  one.  TbB  action  was  com- 
moioed  on  the  former  hypothesis,  and  the 
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court  below,  taking  this  view  of  the  matter, 
sustained  a  demurrer  to  tbe  defendant's  an- 
swer and  rendered  judgment  in  favor  of  the 
plaintiflf. 

We  do  not  believe  that  the  general  rule 
invoked  by  tbe  plalntltf,  to  wit,  "A  company 
taking  advantage  of  a  statute  permitting  a 
corporation  organized  under  a  former  stat- 
ute to  reincorporate  under  a  statute  super- 
seding tt,  does  not  thereby  become  a  new 
oorpDEati<m"  (10  Cye.  288),  is  a]K>Ucable  to 
the  situation  here  pres^ted. 

As,  in  order  to  sustain  plaintiff's  theory,  he 
must  concede  that  tbe  action  of  the  bank 
onnmiasloner  in  winding  up  the  affairs  of  the 
insolvent  bank  and  disposing  of  its  assets  for 
the  purpose  of  reimbursing  the  depositors' 
guaranty  fimd  was  valid,  and  that  the  agree- 
ment  between  the  state  bank  commissioner 
and  Bimner,  Douiis  and  associates,  and  the 
organization  of  the  new  bank  uioder  this 
agreement  were  regular  and  in  accordance 
with  law,  the  court  will  so  assume.  Viewing 
the  case  from  this  standpoint,  we  find  the  en- 
tire assets  of  the  hopelessly  insolvent  State 
Bank  of  CUipltOl  Hill  legally  transferred  to 
BMuter,  Dennis  and  associates  by  the  state 
bank  commissioner  for  a  certain  stipulated 
consideration  in  pursuance  of  a  yalid  c<m- 
tract.  The  consideration  named  in  tbe  con- 
tract was  bardy  suffici«it  to  satisfy  the 
claims  of  the  genwal  depositors,  for  whose 
benefit  the  depositors'  guaranty  fond  was 
created.  Columbia  Bank  &  Trust  Co;  v.  Unit- 
ed StAtea  Fidelity  &  Guaranty  Co^  33  OkL 
635,  126  Pac.  66&  This  action,  it  would 
seem,  would  have  the  effect  of  destroying  the 
insolvent  bank  as  a  going  concern,  and  par^ 
tlcularly  as  a  debt-paying  institution.  The 
state  was  bound  to  protect  the  general  cred- 
itors out  of  the  depotitors'  guaranty  fnnd. 
and  recoup  the  loss  so  far  as  possible  by  a 
sale  of  the  assets  ot  the  fiilled  bank,  upon 
which  the  statute  gave  it  a  preferred  Uen. 
If  the  sale  of  assets  of  the  failed  bank  did 
not  realize  a  suffldent  sum  to  pay  any  of 
the  creditors  of  the  failed  bank,  except  the 
general  depositors  who  were  protected  by  the 
depositors'  guaranty  fund,  It  would  follow 
that  all  other  creditors  would  be  compelled  to 
suffer  the  loss  of  their  claims.  The  liability 
of  Bonner.  Dennis  and  assodatee  was  fixed 
by  the  contract  with  the  bank  commissioner, 
and  was  limited  to  the  payment  of  the  pre- 
ferred general  depositors,  the  other  creditors, 
indudlng  the  plaintiff  herein,  being  ^>ecific- 
ally  excluded.  Thus  far  there  can  be  little 
doubt  that  Bonner,  Dennis  and  associates,  as 
Individuals,  had  in  no  way  become  liable  for 
the  i>ayment  of  the  claim  of  the  Western 
Casualty  &  Guaranty  Company.  It  seems  to 
us  Just  as  clear  that  the  banking  concern  or- 
ganized In  further  pursuance  of  the  agree- 
ment between  the  bank  commissioner  and 
Bonner,  Dennis  and  associates  is  equally  as 
free  from  any  of  tbe  class  of  unpaid  liablU- 


ties  of  the  failed  bank  to  which  tbe  claim  of 
the  plaintiff  beltMigs.  Tbe  new  instttutton, 
the  Capitol  State  Bank;  was  organized  l^al- 
ly,  we  assume,  by  Btmner,  Dennis  and  asso- 
ciates, paying  up  a  new  capital  stodk  of  |10,- 
000  in  the  new  bank,  whereupon  tbB  bank 
commlBstoner,  pursuant  to  the  agreement 
heretofore  mentioned,  Issued  a  certificate' per- 
mlttli^  it  to  do  a  bonking  business  under  the 
laws  of  tbe  state.  From  the  facts  before  ua, 
we  can  cmne  to  no  other  conclusion  tban  that 
the  new  bank  was  an  entirely  different  insti- 
tution from  the  old,  and  that  the  change  that 
took  place  pursuant  to  the  agreement  with 
the  bank  commissioner  entirely  changed  the 
legal  entity  of  the  new  corporation.  The  old 
corporation,  as  vre  have  seen,  was  inst^voit 
bey(md  recovery.  AIL  its  asseto  had  been  sold 
by  the  state,  who  h^  a  preferred  lien  on 
them,  for  a  sum  barely  snffldent  to  pay  tto 
class  of  creditors;  to  wit.  tbe  general  deposi- 
tors, for  whose  benefit  the  llm  was  created. 

It  cannot  be  said  that  by  Tlrtm  at  the 
contract  between  the  bank  commissioner  and 
Bonner,  Dennis  and  associates  and  their  ac- 
tion thereunder,  a  solvent  Justitatlon  arose^ 
pboenix-Uke,  from  tbe  aidies  of  the  old  de- 
funct corporation,  which  became  liable  not 
only  for  tlie  amounts  dne  the  general  deposi- 
tors -Wbam  tt  agreed  to  pay,  bnt  also  for  tS» 
debts  due  to  another  dass  of  creditors  whe 
were  not  entitled  to  participate  In  the  pro- 
ceeds derived  from  the  sale  of  the  assets, 
and  who  were  exclude  from  payment  by 
the  pnrdiasers  of  the  assets  by  tbe  express 
terms  of  the  contract  In  our  Judgment,  tbe 
llablilty  of  Bonner,  ■Dennis  and  associates 
and  of  tbe  new  banking  Institution  lanndied 
by  them  by  perndsslon  of  the  state  bank 
commissioner  la  limited  by  their  agreement 
with  t3ie  bank  commlsirioner,  and  this  agree- 
ment does  not  contemplate  toe  payment  by 
them,  or  the  Institution  formed  by  them, 
of  any  of  the  ddits  of  the  old  bank,  except 
those  mentioned  In  tbe  contract,  to  wit,  the 
claims  ot  tbB  general  deposltora. 

t^or  the  reasons  stated,  the  Judgment  of  the 
court  below  Is  reversed,  with  directions  to 
overrule  the  demurrer  to  the  defendant's  an- 
swer. All  the  Justices  concur. 

VOBIS  V.  0A6B  et  aL   (No.  4304.) 

(Sopreme  Court  of  Oklahoma.    May  11,  1915. 
Rehearing  Denied  June  8,  1916) 

(BvUab*M  bv  tA«  Court.) 
1.  SalbS  <&=>425  —  Bbeach  of  WASaANTY  — 

Rbhboibs  of  Buteb. 

For  a  breach  of  warranty  contained  in  the 
written  guaranty  set  out  in  tbe  opinion  the  ven- 
dee had  the  option  either  to  stand  upou  the 
warranty  and  recoup  his  dnmagca  in  ao  action 
against  him  on  the  promissory  note  or  to  accept 
from  the  vendor  another  stallion  tbat  would 
satisfy  the  warranty. 

[Ed.  Note.— For  other  caaes,  see  Sales,  Cent. 
Dig.  i§  1207.  1208;  Dec  Dig.  «ss>425.] 


#a»ror  otti«r  mms  m*  muitopie  and  KBT-NUHBBK  in  sU  Kcy-Namlwrad  DlSMte  and  InduM 

Digitized  by  Google 


OkL) 


ISl 


iL  CoKTBAora  4b9127— Vaijdxtt— Bkstbaiht 
OF  Leoal  Rehedikb 

Under  sectiOQ  977,  Bev.  Laws  1910,  a  Btip- 
nhitim  in  a  contract  that  restricts*  the  right  of 
the  panies  to  pnnme  the  iwtial  legal  temedieB 
in  the  ordinary  txibonala  for  a  breach  thereof  is 
void. 

[Ed.  Notev— For  other  caaes,  see  Contracts, 
Cent  Dig.  H  608-610;  Dec.  Dig.  ^127.} 

Commissioners'  Opinion,  DlTlaiou  No.  2. 
Error  from  Superior  Goart,  Oarfleld  County ; 
Dan  Huett,  Judge. 

Action  by  B.  a  Vorls  against  Mark  M. 
Gage  and  another.  Judgment  for  detoid- 
ants,  and  jdaintUF  brings  error.  Affirmed. 

Karl  Z.  WUking.  E.  F.  Smith  and  Bobert 
V.  WUUams.  all  of  Bnld.  and  Clarence  F. 
Merrell,  of  Fargo,  N.  D.,  for  plaintiff  in  er- 
ror. Garber  ft  Knue,  of  Elnld,  for  detend- 
ants  in  error. 

GAIiBRAITH,  O.  This  was  an  action  on 
a  nonnegotiable  note  for  $280,  interest  and 
attorney's  fees,  givoi  by  Mark  M.  Gage  and 
Addle  Gage  to  Lew  W.  Ocx^ran,  as  the  bal- 
ance of  the  purchase  price  of  a  certain  stal- 
lion. The  note  having  beea  indorsed  by  Coch- 
ran, the  plaintiff  aUeged  he  was  the  owner 
and  hotd»  thereof  for  ralne,  and  that  no 
part  of  it  had  been  paid,  and  Judgment  was 
prayed  for  the  prin^ul,  Interest,  and  attor- 
ney's fees.  The  answer  of  defendants  admit- 
ted the  execution  of  the  note,  but  set  forth 
that  It  was  given  as  a  part  of  the  purdiase 
price  of  a  stallion,  and  that  the  stallion  had 
bera  warranted,  and  that  there  was  a  breach 
of  the  warranty,  and  therefore  a  failure  of 
consideration  for  the  note,  and  prayed  for 
the  cancellatltm  of  the  note  and  for  costs. 
There  was  a  trial  to  the  court  and  a  Jury, 
and  a  vwdlct  returned  for  Oie  defendants. 
Judgment  was  rendered  on  the  T«dict  against 
the  plalntifl  for  ooMs.  ^e  plaintiff  appeal- 
ed to  this  court 

[1]  Nnmeroos  errors  are  assigned,  but  there 
is  really  but  one  goestlon  presented  by  these ; 
that  is,  whether  or  not  the  parties  stipulated 
In  the  contract  of  sale  the  exclusive  remedy 
for  Its  breach  and  were  barred  hj  the  terms 
of  the  contract  from  maintaining  a  claim 
for  damages  £or  breach  of  the  warranty 
therein.  A  determination  of  this  question 
will  dispose  of  this  cause.  The  guaranty  giv- 
en the  purchaser  npon  the  sale  of  the  stal- 
ll<m,  and  which  is  conceded  to  have  bees 
breached,  is  as  follows: 

rrhts  certifies  that  I,  L.  W.  Oocfaran.  of 
Crawfordsvllle,  Indiana,  have  sold  Percheron 
stailiOD,  Gladstone  No.  42630.  to  Mark  M.  Gace, 
of  tiarber,  Oklahoma,  od  December,  1008,  for 
$1,500.  And  I  also  guarantee  the  above  named 
stallion  to  get  60  per  cent  of  all  healtby  and 
regular  breeding  mares  in  foal,  providioii  said 
stallion  ia -properly  cared  for  and  exercised  and 
la  a  bealtby  coaditlon,  and  said  mareu  are  re- 
turned reguurly  to  be  Med  and  bred :  Provided 
that,  it  said  stallion  does  not  fill  the  above  guar- 
anty aftar  a  fair  trial,  said  Cocbraa  agrees  to 
furnish  said  purchaser  another  stallion  of  equal 
value,  and  stud  pnrchaser  agrees  to  accept  said 
stallion  iu  satisfaction  of   this  contract!  Pro- 


vided, however,  that  the  stallion  retnmed  has 
been  well  cared  for,  and  has  not  been  sold,  end 
ia  returned  to  said  Cochran  at  Crawfordsvllle, 
Ind.,  March  1. 1910,  and  not  later,  sonnd  and  in 
as  good  condition  as  when  sold.  In  case  of  t^e 
death  of  the  stallion  said  Cochran  is  not  to  be 
responsible  for  failure  of  said  stallion  to  fiU 
this  guaranty.  * 

"It  is  further  agreed  that  no  representations, 
guaranties,  or  contracts  shall  in  any  w^v  be 
binding  upon  said  Cochran,  except  as  set  forth 
in  this  instrument  of  writing  and  signed  by 
said  Cochran,  and  he  assumes  uu  risk  on  ac- 
count of  accident  to  or  disease  of  aatd  stallion 
after  this  date.  If  the  above  horse  should  ,go 
lame  in  his  bind  legs  so  It  hurts  the  service 
of  him,  we  agree  to  exchange  him  at  any  time 
with  another  equal  as  good  two  years. 

"Lew  W.  Cochran, 

"By  R.  F.  Dygert,  Agt 

"Mark  M.  Gage." 

The  testimony  established  that  there  was 
a  breach  of  this  warranty,  in  tbls,  that  the 
stallion  was  not  such  a  foal-getter  as  wai> 
ranted  In  the  guaranty,  and  also  that  there 
was  a  further  breach,  in  this,  that  the  stal- 
lion went  lame,  and  practically  became  worth- 
less on  account  of  defects  In  bis  "hind  l^s." 
When  the  vendee  discovered  that  the  horse 
was  not  up  to  the  warranty  aa  a  foal-getter, 
and  was  becoming  lame  in  his  feet,  so  as  to 
impair  bis  usefulness  for  the  purpose  for 
which  he  was  purchased,  be  notified  the  ven- 
dor of  the  fact,  and  asked  for  Instructions  as 
to  what  to  do  with  the  horse.  It  is  contend- 
ed that  the  vendor  made  no  reply  to  these 
notices.  The  vendee  retained  the  horse, 
and  when  suit  was  brought  upon  the  note  de- 
fended upon  the  ground  of  failure  of  consid- 
eration as  hereinbefore  set  forth. 

The  cause  was  tried  In  the  court  below 
upon  the  tiieory  that  the  vendee  bad  a  right 
to  retain  the  horse  and  to  set  up  bis  dam- 
ages resulting  as  a  breach  of  the  warranty 
as  a  defense  to  this  note.  It  is  contended  by 
the  plalntifl  in  error  that  this  was  error; 
that  the  written  guaranty  stipulated  that  If 
there  was  a  breach  In  the  warranty,  the  stal- 
lion should  be  returned  and  another  one  ac- 
cepted in  his  stead,  and,  since  the  stalllw 
was  not  returned  as  stipulated  In  the  con- 
tract, the  vendee  cannot  urge  the  claim  for 
damages  as  a  defense  to  this  action  on  the 
note. 

In  the  case  of  Bracken  et  al.  v.  Fidelity 
Trust  Co.,  42  Okl.  118,  141  Pac  ^  a  warran- 
ty not  Identical  in  terms,  but  similar  in 
many  respects,  to  tbat  involved  in  the  in- 
stant case,  was  under  consideration.  The 
same  contention  was  made  in  regard  to  the 
effect  of  the  warranty  as  that  made  by  the 
plaintiff  In  error  above  set  out  In  that  case, 
however,  the  stallion  bad  been  returned  to 
the  vendor.  When  suit  was  brought  upon 
the  note  the  vendee  defended  on  the  ground 
of  failure  of  consideration,  and  In  sustaining 
this  defense,  and  in  answer  to  the  contention 
made  against  it,  the  court  held : 

"Bf  the  terms  of  this  warranty,  the  purchas- 
ers did  not  obligate  themselves  to  accept  another 
horse  In  case  of  breach  of  such  warranty,  but, 
npon  a  breach  of  the  same,  they  had  titie  op- 
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don  to  either  accept  another  or  retain  the  horse 
and  sue  for  damages  eiiatained  b;  the  breach,  or 
to  retarn  him  and  rescind  the  contracL" 

Also  in  Obenchaln  &  Boyer  t.  Incorporated 
Town  of  Roff,  29  OkL  211,  at  page  215,  116 
l*ac.  7S2,  at  page  788,  the  court,  after  quot- 
ing an  excerpt  from  Kemp  f.  Freeman,  42 
HL  App.  600,  died  In  plaintiff  In  error's 
brief,  say: 

"The  breach  alleged  was  that  the  horse  foiled 
to  be  an  average  breeder.  Appellants  contended 
that  the  contract  of  warranty  compelled  the  ap- 
pellee in  the  case  of  breach  to  tetum  the  horee, 
and  accept  in  its  stead  another  that  possessed 
the  quality  required  by  the  warranty.  The 
court  held  that  the  contract  iio  doubt  mifrht 
have  been  so  framed  as  to  deprive  the  appellee 
of  his  legal  right  to  an  action  for  damages  in 
case  of  a  breach,  and  to  require  him  in  lieu 
thereof  to  return  the  horse  and  accept  another 
that  would  satisfy  the  warranty.  The  contract 
under  cosaideration  does  not,  however,  even 
purport  to  do  so,  but.  on  the  contrary,  by  it  the 
sellera  warrant  the  horse  to  be  an  average 
breeder,  and  in  addition  to  inch  warranty  upon 
which  the  buyer  may  recover  damages,  if  there 
be  a  breach,  tbe  sellers  agree  that  they  will  ae* 
cept  a  return  of  tbe  horse,  and  replace  him 
with  another  of  merit  and  value  equal  to  the 
warranty.  Clearly  the  buyer  has  the  option  of 
an  action  on  the  breach  for  damages,  or  to  re- 
turn the  horse  and  receive  another  in  his 
stead.'  •» 

[2]  Although  these  decisions  are  not  based 
upon  the  atatote,  section  977,  Rer.  Laws  1910, 
wuuld  support  and  sustain  the  conclusions 
reached  in  each.  This  statnte  reads  as  fol- 
lows: 

"Every  stipulation  or  condition  in  a  contract, 
by  wbi(Ui  any  party  thereto  is  restricted  from 
enforcing  his  r^ts  under  the  contract  by  the 
usual  Iccal  proceedings  in  the  ordinary  tribu- 
nals, or  which  limits  the  time  within  which  he 
may  thus  enforce  his  rights,  is  void." 

It  Is  not  clear  from  the  language  used  in 
the  warranty  under  conalderatlfm  that  the 
parties  Intended  thereby  to  restrict  the  right 
to  pursue  the  ordinary  legal  remedies  for  re- 
dress growing  out  of  a  breach  of  the  war- 
ranty. But  the  plaintiff  In  error  contends 
that  such  was  the  intention  of  the  parties, 
and  that  a  proper  InterpretaUm  at  the  war- 
ranty will  show  such  Intent  If  such  were 
the  intentloQ  of  the  parties  to  the  contract, 
and  U  such  an  Interpretation  might  be  given 
the  words  used  ther^  under  this  statute 
such  a  llmltatltm  would  fafi,  and  could  not 
be  enforced  In  the  courts  of  this  state  for 
the  obvious  reason  that  It  Is  declared  to  he 
void. 

We  conclude  from  these  authorities  that, 
tinder  the  terms  of  the  written  guaranty,  in 
case  of  a  breach  thereof,  it  was  optional 
with  the  vendee  whether  he  would  stand  np- 
aa  the  warranty  and  recoup  his  damages  or 
permit  tbe  vendor  to  replace  the  stallion  with 
another  that  would  satisfy  tbe  warranty.  It 
was  not,  therefore,  error  for  the  trial  court 
to  permit  this  defense  to  be  maintained. 

The  other  errors  assigned  are  not  of  sudi 
a  character  as  require  speclBc  consideration^ 
although  we  are  inclined  to  think  that  the 
criticisms  urged  against  two  of  the  Instruc- 


tions are  well  taken.  However,  it  is  clear 
that  the  Jury  were  not  misled  by  these  In- 
structions, since  the  verdict  Is  evidently 
right,  and  these  errors  In  the  Instructkuis,  if 
any,  would  not  JuatUy  a  reversal  of  the  Jodc* 
ment 

We  therefore  recommend  that  the  exo^ 
tlons  be  overruled,  and  the  Judgmoit  aiveal- 
ed  from  be  affirmed. 

FEB  CURIAM.   Adopted  In  whola. 


FIRST  BANK  OF  MATSVILLE  et  al.  v. 

ALEXANDER.    (No.  4186.) 
(Supreme  Court  of  Oklahoma.   May  18,  1916J 

1.  Appeal  and  Bbbob  «S9567  —  Bscobd — 
Casb -Made— Time  tor  BuooBBiirTG  Amend- 
ments—Extension. 

Ao  order  extending  the  time  to  prepare  and 
serve  case-made  and  to  suggest  amendments 
thereto,  and  regnlrin^  same  to  be  settled  upon 
certain  notice  prescnbed  by  the  order,  which 
extends  the  time  of  auggestmg  amendments  be- 
yond the  six  months  period  sLowed  by  statute, 
is  not  void  where  the  order  requires  that  case* 
made  be  made  and  served  within  the  six  month*. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  261S-2522 ;  Dec.  Dig.  ^ 
567.] 

2.  Appeal  and  Ebbob  «=>567  —  Recobd — 
Case -Made— Time  for  SuoGEsnira  Amend- 
ments—Bjctension — Waiveb. 

In  such  case  the  defendant  in  error  may 
claim  the  full  time  allowed  by  tbe  order,  and  the 
court  would  have  no  authority  to  settle  same 
after  the  expiration  of  six  months,  but  if  the 
defendant  in  error  waives  tbe  time  prescribed 
therein  and  suggests  amendments  which  are  al* 
lowed,  and  agrees  that  the  case-made  is  correct, 
and  waives  notice  of  the  time  and  place  of  set- 
tlement thereof,  and  petition  In  error  with  caae- 
made  attached  is  filed  in  this  court  witUn  the 
six  months  period,  same  will  be  valid. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  2S16-2^;  Dec  Dig.  «s» 
667.] 

Turner,  J.,  dissenting. 

Error  from  District  Court,  Garvin  County ; 
R.  McMillan.  Judge. 

Action  between  the  mrst  Bank  of  Mays- 
vUle  and  another  and  R.  B.  Alexander,  trus- 
tee. From  the  Judgment  the  parties  first 
mentioned  bring  oror.  Bfotlon  to  dlsmlaa 
denied. 

Blauton  &  Andrews,  of  Pauls  Valley,  for 
plaintiffs  in  error.  Tliompson  ft  Patterson, 
of  Paula  Valley,  for  defendant  in  error. 

HABDY,  J.  This  case  Is  presented  on  mo- 
tion to  dismiss.  The  defendant  In  error  as- 
signs as  grounds  for  dismissal  that  tbe  case- 
made  is  void,  for  the  reason  that  it  was  not 
served  within  the  time  provided  by  statnte 
or  within  any  extension  of  time  lawfully 
granted  by  the  trial  court  The  motion  for  a 
new  trial  was  overruled,  and  Jndgmott  roi- 
dered  on  February  1,  1912,  at  which  time 
plaintiffs  in  error  were  granted  00  days  to 
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serre  ease-made,  defendant  In  error  was  al- 
lowed 10  days  thereafter  In  which  to  sng- 
gest  amendments,  and  It  was  ordered  that 
tb«  case-made  be  settled  on  8  days'  notice  to 
either  party.  Other  extensions  of  time  were 
granted,  and  on  May  17,  1912,  an  order  was 
made  allowing  plalnUffs  In  error  60  days' 
additional  time  from  the  expiration  of  the 
last  order  theretofore  made,  which  was  May 
31,  1912,  to  prepare  and  serve  ease-made, 
and  granted  defendant  In  error  10  days  there- 
after in  which  to  suggest  amendments,  and 
ordered  that  case-made  be  settled  on  3  days' 
notice  to  either  party. 

Defendant  In  error  urges  In  his  motion  to 
^H^mis^T  that  the  last  order  was  a  nullity  for 
the  reason  that  it  extended  the  time  for  set- 
tlement of  case-made  beyond  the  6-months 
period  within  which  appeals  mast  be  lodged 
In  the  Supreme  Court  The  case-made  was 
served  on  defendant  in  error  on  July  6,  1912, 
amendments  were  suggested  and  waiver  of 
notice  signedt  and  case-made  was  settled  by 
agreement  on  the  15th  day  of  July,  1912.  and 
petition  In  error  with  case-made  attached 
was  filed  in  this  court  before  the  expiration 
of  6  months  from  the  date  of  the  order  ap- 
pealed firom. 

Tlie  contention  of  defendant  In  error  seems 
to  be  based  npon  the  propositions:  (1)  That 
a  case-made  not  filed  ^'ithln  the  statutory 
time  or  within  the  additional  time  lawfully 
granted  by  the  trial  court  Is  a  nullity;  (2) 
the  time  allowed  by  the  trial  court  to  sug- 
gest amendments  to  the  case-made  begins  to 
run,  not  from  the  date  of  the  service  thereof, 
but  from  the  expiration  of  the  time  allowed 
In  which  to  make  and  serve  same;  and  (3) 
an  order  extending  the  time  In  which  to 
serve  case-made,  and  to  suggest  amendments 
beyond  the  6  months  allowed  for  appeal  is  a 
nullity,  and  service  thereof  made  within  said 
time,  even  though  it  be  within  the  6  months 
from  the  date  of  the  Judgment  appealed 
from,  Is  void.  The  two  first  propositions  are 
conceded  by  counsel  for  plaintiffs  in  error  to 
be  correct,  and  are  sustained  by  former  de- 
cisions of  this  court. 

[1]  The  third  proposition,  "that  an  order 
extending  the  time  in  which  to  serve  case- 
made  and  to  suggest  amendments,  beyond  the 
6  months  allowed  for  appeal  is  a  nulll^,  and 
the  service  of  a  case-made  within  the  extend- 
ed time,  even  though  it  be  within  the  6 
months  from  the  date  of  the  Judgment  ap- 
pealed from.  Is  void,  and  the  case-made  can- 
not be  considered  for  any  purpose,"  is  not 
sustained  by  the  dedalons  cited  In  support 
tliereof. 

The  first  dedson  cited,  Heed  t.  WoLcott, 
40  OU.  461, 130  Paa  818,  holds: 

"An  order  granting  an  extension  of  time  to 
make  and  serve  a  case-made  beyond  6  months 
from  the  date  of  the  judgment,  limited  for  the 
pKMeeatioB  of  writs  of  appeal,  is  a  nullity; 
and  while  such  order  remams  unmodified  the 
court  cannor  settle  the  case,  over  ttie  objection 
<rf  defendants  in  error,  though  within  the  6 
■onths,  since  tli^  an  antttiect  to  8  days  from 


the  expiration  of  the  time  fixed  for  the  service 
of  the  cause  to  suggest  amendments." 

The  case-  of  Memphis  Steel  OonstructLon 
Oo.  V.  Hutchison,  147  Pa&  771,  simply  goes 
to  the  same  effect,  and  neither  of  said  cases 
is  authority  for  the  proposition  that  where 
the  time  for  making  and  serving  case-made 
la  within  the  6  months,  that  the  mere  fact 
that  the  time  toi  suggesting  amendments  and 
settlement  of  case-made  may  extend  beyond 
the  6  months,  would  render  the  order  a  nul- 
lity. Not  do  we  think  this  Is  a  necessary  con- 
cinsion  to  be  reached  from  the  decisions  in 
these  cases.  Chapter  18,  Bess.  Laws  1011, 
provides: 

"All  proceedings  tor  teveraing,  vacatiiic  or 
modifying  judgmients,  or  final  orders  stuul  be 
commenced  within  aox  months  from  the  rendi- 
tion of  the  judgment  or  final  order  complained 
of." 

[2]  From  this  statute  It  appears  that  It  Is 
essential  to  the  jurisdiction  of  the  Supreme 
Court  that  the  proceeding  shall  be  commenc- 
ed by  filing  petition  in  error  In  the  Supreme 
Court  within  the  0  months,  and  that  the 
court  or  Judge  thereof  Is  without  authority 
to  sign  or  settle  a  case-made  after  the  ex- 
piration of  that  time.  The  order  in  the  in- 
stant case  required  the  making  and  service 
of  the  case-made  within  the  6  months,  and 
same  was  done.  That  portion  of  the  order 
allowing  to  defendant  in  error  10  days  in 
which  to  suggest  amendments,  and  requiring 
3  days'  notice  of  the  time  and  place  of  set- 
tlement of  case-made,  was  a  matter  which 
could  be  waived  by  defendant  In  error,  and 
nnder  the  record  in  this  case  we  think  was 
waived  by  him.  In  Symns  Gro.  Co.  et  al.  v. 
Burnham,  5  OkL  222,  47  Pac.  1020,  It  is  held: 

"No  other  reason  exists  that  we  are  aware  of 
why  notice  should  be  served  upon  attorneys  of 
record  to  appear  at  the  time  of  eettling  of  the 
case  other  than  that  the  parties  may  have  their 
suggestions  considered  and,  if  approved,  adopt- 
ed ;  but  where,  as  in  tbia  case,  all  of  the  amend- 
ments suggested  by  the  attorney  for  tiie  defend- 
ant in  error  were  accepted  by  the  plaintiff  in 
error  and  incorporated  Into  the  case-made,  the 
defendant  in  error  can  have  no  cause  for  com- 
plaint." 

And  in  Pioneer  TeL  &  TeL  Co.  v.  Davte, 
26  Okl.  205,  100  Pac.  299,  20  L.  IL  A  (N.  S.) 
886,  it  is  said: 

"No  reason  exists  why  notice  should  he  served 
upon  attorn^  of  record  to  appear  at  the  time 
of  settling  oi  the  case  other  than  that  the  par- 
ties may  have  their  suggestioaa  considered  and 
if  approved,  adopted ;  but  where,  as  in  this 
case,  it  is  stipulated  and  agreed  between  the 
parties  that  the  case-made  contains  a  full,  true, 
correct,  and  complete  copy  and  transcript  of  all 
the  proceedings  in  saia  cause,  including  all 
pleadings  filed  and  all  proceedings  had,  su  the 
evidence  offered  and  introduced,  all  tbe  orders 
and  rulings  made,  and  exceptions  allowed,  and 
nil  the  records  upon  which  the  judgment  and 
journal  entry  In  said  cause  were  made,  and  the 
same  is  a  full,  true,  correct,  and  complete  case- 
made,  the  defendant  in  error  has  no  caase  for 
complaint" 

The  defendant  In  error  might  have  claimed 
the  full  time  in  the  order  for  suggesting 
amoidnients,  and,  had  be  done  so,  and  there- 
by carried  the  time  beyond  the  8  months,  the 
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court  or  Judge  under  the  statute  would  hare 
been  witiiont  authority  to  settle  same;  but 
the  caae-made  having  been  prepared  ana 
served  within  6  months  from  the  date  of  the 
order  appealed  from,,  and  the  order  of  ex- 
tension requiring  same  to  be  done  within 
said  time,  and  the  defendant  in  error  having 
waived  the  full  time  allowed  by  the  order, 
and  suggested  amendaients  to  the  case-made, 
and  having  waived  notice  of  the  time  that 
same  would  be  presented  for  settlement,  and 
consented  that  the  same  could  be  signed  and 
settled,  all  of  which  was  done,  and  petition 
In  error  filed  in  this  court  within  6  months 
from  the  date  of  the  final  order  appealed 
from,  we  are  of  opinion  that  the  motion  to 
dismiss  should  be  overruled ;  and  It  is  so  or- 
dered. All  the  Justices  concur,  except  TUR- 
NER,  J.,  who  dissents. 


HELTON  T.  STATE.  (No.  4455.) 
(Supreme  Court  of  Oklahoma.  May  IS,  1915.) 
Bail  «=>47— Fobfeituhb— Vauditt— Mibdb- 

MEANOB. 

When  an  information  chargiog  a  criminal 
offense,  the  jurisdiction  of  which  is  exclusively 
in  the  county  coturt,  is  filed  in  Uie  juatice  of  the 
peace  court,  and  a  preliminary  examination  is 
had,  and  the  defendant  is  held  under  a  bail  bond 
to  answer  in  the  district  court,  and  the  bond  is 
there  forfeited,  both  the  taking  of  the  bond  and 
the  forfeiture  is  wholly  void,  and  a  demurrer  to 
the  petition  against  the  surety  upon  said  for- 
felted  bail  bond  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  H  165-183,  257;  Dec.  Dig.  «s>47.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Ottawa  Coun^; 
Prestou  S.  Davis,  Judge. 

Action  by  the  State  against  J.  H.  Melton. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded,  with  direc- 
tions to  sustain  demurrer  to  the  petition. 

A.  N.  Whiteside,  of  Afton,  for  plaintiff  in 
error.  Ray  McNaughton,  Co.  Atty.,  and  E.  G. 
Eltzgerald,  botb  of  Miami,  for  the  State. 

MATHEWS,  G.  1.  This  was  an  action 
upon  a  forfeited  bail  bond.  The  defendant 
filed  a  general  demurrer  against  the  petition, 
which  was  overmled,  and,  the  defendant  re- 
fusing to  plead  further,  Judgment  was  enter- 
ed for  the  amount  of  the  bond,  from  which 
defendant  appealed.  The  parties  will  be 
given  the  same  designation  as  below. 

The  defendant  assigns  the  following  as  bis 
reasons  why  the  demurrer  should  have  been 
sustained: 

"First,  because  the  petition  of  the  plaintiff  lie- 
low  failed  to  show  that  the  prisoner,  Walter 
Hamilton,  was  discharged  by  reason  of  his  hav- 
ing executed  the  bond  in  question. 

"Second,  because  the  offense  of  which  the  de- 
fendant, Walter  Hamilton,  stood  charged  was  a 
misdemeanor  of  which  no  court  of  Ottawa  coun- 
ty bad  jurisdiction  except  the  county  court,  and 
therefore  the  jnstice  of  the  peace  had  no  legal 
right  to  exact  of  the  said  Hamilton  a  bond  for 
hia  appearance  to  the  district  court,  no  juris- 


diction to  iasne  the  warrant  for  his  ancat,  and 

no  jurisdiction  or  auUiority  to  hold  a  prelimi- 
nary examination  for  such  misdemeanor. 

"Third,  because  the  district  court  had  no  Ju- 
risdiction to  declare  a  forfeiture  of  the  Imll 
hood  or  to  make  any  order  whatsoever  in  the 
premises,  because  of  the  fact  that  said  alleged 
offense  was  one  of  which  the  county  court  only 
could  have  jurisdiction." 

In  Shrlver  et  aL  v.  State,  32  Okl.  507,  122 
Pac.  160,  the  question  under  consideration 
was  whether  or  not  in  an  action  upon  a  for- 
feited bail  bond  the  petition  should  contain 
an  allegation  that  the  ball  bond  had  not  been 
paid,  and  we  find  the  following  therein: 

"If  the  presumption  of  law -is  that  the  bond 
bad  been  paid,  then  it  would  be  necessary  to 
allege  and  prove  that  it  had  not  been  paid.  On 
the  other  hand,  if  the  presumption  is  that  it 
was  not  paid,  then  it  is  not  necessary  to  allege 
or  prove  that  fact.  Certainly  it  would  be 
strange  to  presnme  that  the  bond  bad  been  paid. 
The  presumption  of  fact  should  be  the  other 
way,  because  90  times  out  of  a  100  the  bond  Is 
not  paid  before  suit  is  brought,  and  In  a  very 
large  per  cent,  of  the  cases  not  then."  State  T. 
Smith,  88  Kan.  240,  111  Pac.  184. 

There  Is  much  sound  sense  In  the  above  ex- 
cei-pt,  and  it  applies  with  equal  force  to  the 
case  at  bar.  We  realize  that  there  is  much 
respectable  authority  in  other  states  against 
us,  but  those  decisions  are  based  upon  a 
cobweb  technicality  that  has  no  place  in  mod- 
ern advanced  jurisprudence.  Most  assuredly 
It  naturally  occurs  that,  upon  the  giving  of 
an  acceptable  bail  bond,  the  discharge  of  the 
defendant  Immediately  follows,  and  it  is 
the  rankest  absurdity  to  presume  that  offi- 
cials would  forfeit  a  ball  bond  and  Institute 
suit  thereon  when  the  priucipal  therein  was 
still  in  jail,  and  bad  never  been  discharged 
by  virtue  of  such  bond.  Besides,  the  plaintiff 
is  never  required  to  allege  and  prove  facts 
peculiarly  within  the  knowledge  of  the  de- 
fendant, and.  If  It  should  be  a  fact  that  the 
principal  obligor  has  never  been  released  on 
the  bond,  but  was  still  in  jail,  no  one  would 
be  more  painfully  aware  of  that  fact  than  he. 

2.  The  principal  obligor  in  the  ball  bond 
was  charged  with  the  offense  of  giving  whis- 
ky to  a  minor,  which  offense,  under  section 
4211,  Snyder's  Statute,  which  was  in  force  at 
that  time,  was  a  felony  punishable  by  im- 
prisonment in  the  state  penitentiary  for  a 
period  of  not  less  than  one  year  nor  more 
than  five  years.  It  appears  from  the  allega- 
tion In  the  petition  that  on  the  23d  day  of 
December,  1910,  there  was  filed  In  the  justice 
court  an  information  against  Walter  Hamil- 
ton, charging  him  under  the  above-mentioned 
statute.  On  the  23d  day  of  December,  a  pre- 
liminary examination  was  bad,  and  the  said 
Hamilton  was  held  under  the  bond  herein 
sued  on  to  answer  in  the  district  court,  and 
the  defendant,  J.  H.  Melton,  became  his  sure- 
ty on  the  bond.  On  the  17th  of  April,  1911. 
the  case  was  called  for  trial  In  the  district 
court,  the  said  Hamlitoa  failed  to  appear, 
the  bond  was  doly  A>rfelted,  and  this  salt  in- 
stituted  thereon. 
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On  July  8,  IWl;  tbe  Court  of  Criminal  Ap- 
peals handed  down  several  dedslons  declar- 
ing the  statute  upon  which  the  defendant 
was  being  prosecuted  to  be  unconatltntional 
and  rold.  Hie  Justice  of  the  pence  there- 
fore could  have  had  no  jurisdiction  over  the 
cause  either  for  the  purpose  of  homing  a 
preliminury  hearing  or  for  any  other  pur> 
pose;  In  fact,  the  offense  charged  was  a 
misdemeanor,  and  the  county  court  had  ex- 
clusive original  Jurisdiction  thereof.  Under 
the  law  the  Justice  of  the  peace  cannot  hold  a 
preliminary  examination  in  a  misdemeanor 
case,  and  cannot  exact  ball  for  the  appear- 
ance of  the  defendant  In  any  other  court  ex- 
c^t  the  district  court,  and  there  for  fel- 
onies only.  The  district  eourt  could  acquire 
no  Jurisdiction  over  the  case.  It  being  a  mis- 
demeanor only ;  and  tber^re  the  act  of  the 
district  court  in  forfeiting  tbe  ball  bond  was 
wholly  Y<A<L 

TVe  are  not  unmindful  of  the  fact  tiiat  the 
law  spedfles,  and  our  courts  have  repeatedly 
beld  in  a  long  Une  of  cases  coming  before 
them,  that  the  final  order  of  Qie  trial  court 
declaring  a  forfeiture  of  the  ball  bond  can- 
not be  collaterally  attacked  in  a  subsequent 
action  against  the  princUtal  and  sureties  on 
the  bond,  and  that.  If  it  be  the  purpose  of 
Hie  bondsmen  to  Interpose  a  defense,  they 
can  only  do  to  by  following  tbe  procedure 
prescribed  by  statute,  which  is  as  follows: 

"But,  if  at  any  time  before  the  final  adjoom- 
mcDt  of  court  the  defendant  or  his  bail  appear 
and  aati^actorily  excuse  neclect,  the  court 
may  direct  the  forfeiture  to  be  mscharged  upon 
such  terms  as  may  be  Just" 

Should  the  court  refupo  to  set  the  forfei- 
ture aside  upon  the  showing  made,  then  the 
parties  would  have  tbe  right  to  appeal  to  the 
Supreme  Court  from  the  refusal  of  the  trial 
court  to  vacate  the  order,  and,  unless  they 
do  so,  the  order  of  the  court  becomes  final, 
but  for  the  defendant  to  be  bound  by  the 
order  and  to  be  precluded  from  attacking  the 
same  in  the  action  Instituted  on  the  forfei- 
ture tbe  court  exacting  the  bond,  as  well  as 
the  court  forfeiting  the  bond,  must  have  act- 
ed within  their  Jurisdiction,  but  nothing 
short  of  a  comprete  lack  of  JurLsdletton  will 
avail  them  as  a  defense  against  the  action 
on  the  forfeiture.  Defects  in  the  bond,  even 
though  they  go  to  the  extent  of  making  the 
bond  voidable,  or  Irregularities  In  the  forfel-. 
ture,  will  be  considered  waived,  unless  raised 
as  the  statute  prescribes,  in  the  court  taking 
the  forfeiture,  and  at  tbe  term  in  which  the 
forfeiture  was  had. 

We  deem  it  useless  to  cite  authorities  upon 
the  fact  that  a  void  Judgment  can  be  attack- 
ed collaterally,  but  will  review  briefly  a  few 
authorities  on  the  direct  point  at  hand. 

"It  the  court  before  which  the  principal  obli- 
gor is  bomid  to  appear  has  no  authority  to  re- 
quire him  to  answer  the  charge  against  him,  it 
has  no  power  to  ediodge  a  forfeiture  of  his  bail 
bond."   UcGee  v.  State,  11  Tex.  App.  520. 

"If  at  the  time  tbe  prosecution  tn  which  tbe 
reoi^isBnce  faeeein  was  executed  waa  commenced 


a  statute  had  been  in  force  authorlzliig  it,  and 
before  trial  tb&t  statute  had  been  repealed  with* 
out  a  saving  clause  of  pending  prosecutions, 
such  repeal  would  operate  as  a  dismissal  of 
pending  proceedings."    Sprigs  v.  State,  2  Ind. 

"If  a  law  under  which  a  prosecution  is  com- 
menced has  been  repealed  prior  to  such  prose- 
cution, a  recognisance  entered  into  In  such  case 
wiU  be  void."    6  Cyc.  lOG. 

In  the  case  of  the  State  of  Wasbingtcm  v. 
White,  40  Wash.  600.  82  Fee.  907,  2  U  B.  A. 
(N.  S.)  563,  it  appears  one  Grass  was  arrest- 
ed upon  a  complaint  charging  him  with  being 
a  fugitive  from  Justice  from  another  state, 
and  made  a  money  deposit.  In  lieu  of  bail 
bond,  which  he  forfeited.  Tliereafter  tbe 
parties  who  dept^ted  the  money  filed  suit 
against  the  Justice  to  lecover  the  amount  of 
the  cash  deposit.  Tbe  Supreme  Oonrt  held 
that,  the  Justice  having  no  authority  for  re- 
quiring a  bond  of  the  defendant,  tbe  defmd- 
ant  was  entitled  to  his  Uberlr  u  a  matter  of 
law,  and,  tlie  Justice  having  obtained  poe- 
sesslon  <HE  the  money  without  authority  of 
law,  the  state  acquired  no  right  ot  poesee- 
sion  therein. 

In  tlie  case  of  fiie  State  t.  Bwope,  72  Ho. 
8d9,  we  find: 

"If  •  *  *  tbe  Justice  bad  no  Jurisdiction 
to  issue  tbe  warrant,  oor  to  take  the  recogni< 
sance,  «  *  *  the  giving  of  the  recognizance 
would  not  be  regarded  as  voluntary,  nor  as  con- 
ferring a  Jurisdiction  not  previously'  had. 

In  the  ease  of  the  Territory  of  Oklahoma 
r.  Wooding,  15  Okl.  208,  82  Pac.  574,  our  Su- 
preme Court  held  that: 

"Bail  taken  by  a  court  withorrt  Jurisdiction  is 
v(dd"— there  ciong  a  long  list  of  authoriticB  in 
support  thereof. 

In  Harris  Simpson,  4  Lltt  (^.)  165,  14 
Am.  Dec.  101,  we  find: 

"A  recognizSQce  of  special  ban  taken  by  a 
sheriff  out  of  his  county  is  extraofficial  and 
void,  and  such  fnct  may  be  pleaded  by  tbe  bail 
to  a  scire  fecias  on  the  recognizance." 

Further  authorities:  Bowker  v.  Lowell,  49 
MTa  429;  Thompson  v.  Lockwood,  15  Johna 
(N.  T.)  256;  Benedict  v.  Bray.  2  CaL  251,  56 
Am.  Dec.  3S2;  Caffrey  v.  Dudgeon.  38  Ind.  512, 
10  Am.  Rep.  126;  Retnhard  v.  Columbus,  49 
Ohio  St.  257,  31  N.  B.  35 ;  State  v.  Hufford, 
28  Iowa,  391;  Deer  Lodge  County  v.  At,  3 
Mont  168;  State  v.  BarUett,  70  Minn.  199, 
72  N.  W.  1067. 

The  decree  of  the  district  court  must 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  court  below  to  sus- 
tain the  demurrer  of  defendant 

PER  CUBIAM.   Adopted  In  whole 


POSTOAK  V.  LEE.    (No.  3909.) 
(Supreme  Court  of  Oklaboma.    May  18,  191fi>.) 

CJSyUaftitt  bu  the  Oowrt.) 
1.  IifDuna  ^3>24— CoKTSAOTS  Afticctirg  Ai^ 

XiOTMKNTS  —  RBBTBICTIONS  —  COMTEACT  TO' 

Pat  Attobnet's  Fees. 

Tbe  restrictions  agsinst  the  right  of  full- 
blood  Indians  to  contract  are  limited  to  con- 
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tracts  affecting  tbeir  allotmcnta.  An  adult, 
full-blood  Mississippi  Ohoetaw  Indten,  otbo^ 
irise  qualified,  may  make  a  lawful  contract  to 
pay  attorney's  fees  for  proper  professional  serv- 
ices. 

[£d.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  S  16;  Dec.  Dig.  «=»24.] 

2.  Affeal  and  Ebbob  4=s>1010— Judguznt— 
bvidencb. 

Where  the  only  error  assigned  on  appeal  in 
a  law  case,  tried  to  the  court,  is  that  the  evi- 
dence is  insufficient  to  support  the  Judgment, 
the  Supreme  Court  will  not  weigh  the  evidence, 
but,  if  it  be  found  that  there  Is  any  evidence 
reasonably  tending  to  support  the  judgment, 
will  affirm  the  same. 

[Ed.  Note.— ror  other  Appeal  and 

Error,  Cent.  Dig.  fi  8&79-^9£^  4<^;  Dec 
I^.  ^1010.] 

OomnriflBtoner^  Opinion,  DiTlalai  No.  2. 
Error  from  Dtstrlct  Gonrt,  Carter  Ooonty; 
S.  H.  Rnssell,  Jndga 

Action  by  Albert  J.  Lee  against  Ja^  Pos- 
toak.  Judgment  was  for  the  iflalntUF,  and 
defendant  brings  error.  Aflhmed. 

Wm.  J.  Gregg,  of  Muskogee,  John  B.  Me- 
serve,  of  Tulsa,  and  Carter  Smith,  Asst.  U.  S. 
Atty.,  of  Muskogee,  for  plaintiff  In  error. 
Cruce  &  Gmce^  of  Ardmore,  for  drfandant  In 
error. 

GALBEAITH,  C.  Tlds  acUon  was  oom- 
menced  In  the  trial  court  to  recover  |1,000, 
as  an  agreed  fee  for  profeasional  serrloes, 
rendered  before  the  Department  of  the  In- 
terior In  tbe  mattH  of  makliv  proof  ot  the 
removal  to  and  settlement  In  the  Ohoetaw- 
Chickasaw  Natlmi  of  Bessie  Postoak,  a  de- 
ceased AQBslsslppl  COioctav  Indian.  There 
was  a  contract,  also  a  promissory  note,  as 
evidence  of  tbe  agreem«it  to  pay  this  fee. 
^e  def^dant  pleaded  the  want  of  capadty 
of  Ja<A  Postoak  to  make  the  contract  and 
note,  and  also  a  fallore  of  consideration.  A 
jury  was  w^ved,  and  the  cause  tried  to  the 
court  There  was  a  fining  for  tiie  plaintiff, 
and  Judgment  was  entered  against  tlie  de- 
fendant for  the  amount  of  the  dalm  and  in- 
terest To  review  this  Jodgmoit  tbe  defend- 
ant hss  perfected  an  aiqteal  to  this  court 

While  a  umuber  of  errors  are  assigned,  it 
Is  stated  In  the  brief  of  ^alntlfF  In  error 
that: 

"The  sole  question  which  will  be  presented  by 
this  brief  la  the  insufficiency  of  tbe  evid^ce  to 
Buetaln  the  Judgment  for  toe  defendant  In  er- 
ror." 

It  appears  from  the  evidence  that  the 
plaintiff  in  error  is  a  full-blood  Mississippi 
Choctaw, '  and  that  the  defendant  In  error 
was  an  attorney  at  law,  with  offices  at  Ard- 
more, Ind.  T.,  and  that  the  plaintiff  In  er- 
ror was  having  some  difficulty  in  perfecting 
his  right  to  an  allotment  of  land  In  the  In- 
dian Territory,  and  also  in  securing  allot- 
mmt  for  his  deceased  wife,  and  also  for  two 
of  his  children,  and  for  that  reason  em- 
ployed tbe  defendant  In  error.  The  contract 
Involved  In  this  suit  was  as  follows: 


<OkL 


"Oontract 

"United  States  of  America,  Indian  Territory, 
Southern  District 

"I,  Jack  Poetoak,  tbe  undertigned,  hereby  ao- 
thorize  and  employ  Albert  J.  Ijt9,  an  attorney 
at  law,  to  represent  me  before  the  Departmeat 
of  the  Interior  in  the  matter  of  making  proof  of 
the  removal  to  and  settlement  In  the  Cooctsw-  1 
Cliickasaw  country  of  Bessie  Postoak,  a  deceas-  i 
ed  Mississippi  Choctaw  Indian,  who  died  be-  ' 
fore  making  such  proof,  and  of  whom  I  am  a  I 
legal  heir,  and  for  bis  services  in  this  matter, 
and  in  consideration  of  his  services  heretofore  | 
rendered  In  connection  herewith,  I  agree  to  pay  , 
him  the  sum  of  one  thousand  dolbu^  aa  evi-  ' 
denced  by  my  prominory  note  of  even  dste  here-  i 
with  bearing  interest  at  tbe  rats  of  8  par  cent  ' 
per  annum  until  paid.  I 

"In  witness  whereof  I  have  hereunto  set  my 
hand  this  2d  day  of  May,  1906.  ' 
"[Signed]  Jack  Postoak." 

This  contract,  upon  Its  face,  seems  tQ  be 
entirely  lawful.  Tbe  subject-matter,  pro- 
fessional services  "heretofore  rradered  and 
to  be  rendered,"  before  the  Department  of 
the  Interior  "In  the  matter  of  making  proof 
of  the  removal  to  and  settlement  in  Choc- 
taw-Chlckasaw  Country,"  etc,  was  a  proper 
subject  of  contract.  The  parties  were  adults, 
and  ordinarily  competent  to  contract  It  la. 
however,  contended  by  the  plaintiff  In  error 
that  Jack  Postoak  had  no  right  to  enter 
Into  this  contract  because  he  was  a  full- 
blood  Mississippi  Choctaw  Indian.  This  con- 
tention is  not  well  taken.  The  fact  that  one 
of  the  parties  to  tbe  contract  was  a  full- 
blood  Indian  did  not  incapacitate  blm  or  im- 
pair his  right  to  enter  Into  this  contract  He 
bad  the  same  right  as  other  persons  to  make 
contracts  generally.  The  only  restriction  on 
this  right  peculiar  to  an  Indian  was  In  re- 
gard to  contracts  affecting  his  allotment 
These  he  could  not  make  without  the  con- 
sent and  approval  provided  by  law.  The  con- 
tract above  set  out  was  not  within  the  re- 
stricted class.  Again,  It  is  contended  that  a 
part  of  the  services,  those  "heretofore  ren- 
dered," were  for  securing  legislation  by  the 
United  States  Congress,  and  were  for  lobby 
services,  and  an  agreement  to  pay  for  such 
was  contrary  to  public  policy  and  good 
morals  and  void.  It  does  not  appear  from 
the  face  of  the  contract  that  any  part  of  the 
services  rendered,  or  to  be  rendered,  were  for 
lobby  services  and  within  the  rule  declaring 
a  contract  to  pay  for  such  service  to  be  un- 
lawful as  against  public  policy  and  good 
morals.  If  It  were  otherwise,  it  does  not 
follow  that  the  contention  Is  correct  slnde 
it  will  hereafter  appear  that  a  lawful  con- 
tract may  be  made  for  professional  services 
rendered  In  securing  legislation.  It  Is  also 
contended  that  no  actual  service  was  render^ 
ed  by  the  defendant  in  error,  and  therefore 
there  was  a  total  failure  of  consideration  foi 
the  note  and  contract  Tbe  only  iierson  tes- 
tifying, aa  shown  by  the  record,  as  to  tho 
character  of  serrice  rendered,  was  the  de- 
fendant In  error,  and  In  order  to  Show  the 
character  of  that  serrice  we  quote  his  testl* 
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moDf,  ta  part,  u  set  out  In  the  bdef  of 
plaintiff  In  error. 

"In  the  cepacitv  of  attorney  for  these  people, 
I  ippeared  to  axk  if  it  wai  the  holding  of  the 
ComminioD  that  the  heln  of  MinisBippl  Cboc- 
tawB  could  not  make  proof  of  settlement,  and 
was  told  that  was  the  holding  in  the  Frank 
Lewis  Cases  and  other  codes,  and  that  he  saw 
BO  leaaon  why  it  should  be  changed.,  The  At- 
torney General  had  held  that  the  heirs  of  Mis- 
Bissippi  Choctawa  could  not  make  proof  of  re- 
moval and  settlement  where  one  had  died  be- 
fore DiakiDg  that  proof.  My  next  service  was  in 
Widiii«bu  <Hty.  Mr.  Blxby  was  thenL  and  I 
sgsin  put  the  matter  before  him,  and  pe  fave 
me  no  encouragement.  There  was  no  betition 
filed  with  Mr.  Bixby.  I  then  went  to  Commls- 
noner  Buef,  and  he  referred  me  to  acting  com- 
missimer,  and  he  told  me  that  the  Attorney 
General  had  held  that  the  heirs  of  these  deceas- 
ed Missisauipi  Choctaws  could  not  make  the 
proof,  and  ne  saw  no  reason  why  it  should  be 
changed.  I  then  went  to  Judge  Ryan,  who  is 
now  in  Muskogee,  and  he  told  me,  unless  it 
came  to  him  in  a  recommendation  from  the  In- 
dian agent,  he  could  not  take  any  action.  The 
time  was  drawing  to  a  conclusion,  and  I  ap- 
peared before  the  subcommittee  of  the  Senate 
Cknnmittee  on  Indian  Affairs,  which  was  then 
in  session,  Mr.  Bixby  being  present,  and  stated 
to  the  committee  what  I  bad  run  up  against  in 
these  caaee— tin  holding  of  the  Department— 
that  I  zepreeenlied  these  people,  and  that  there 
ought  to  ne  some  proTiaion  included  in  the  biU 
to  take  care  of  it.  They  discussed  it  for  a 
moment  with  Mr.  Bii^y,  and  finally  they  turn- 
ed to  me  and  directed  me  to  draw  an  amendment 
to  the  bill  then  pending,  to  allow  the  heirs  to 
make  proof,  and  I  drew  that  amendment,  and 
ft  is  a  part  of  the  act  of  April  26,  1906,  in  the 
exact  words  that  I  wrote  it,  except  that  they 
added  that  the  action  of  the  commlBsioner 
should  be  fin^  They  gave  60  days  to  make  the 
proof  after  the  passage  of  the  bill,  and  the  im- 
portant thing  was  to  get  it  in  the  60  days.  Q. 
Now,  after  you  returned,  did  you  do  anything? 
Appear  before  the  Commission  or  take  any  steps 
towards  enrolling  Bessie  Postoak?  A.  I  saw 
that  she  made  her  proof.  I  am  not  sure  that 
I  appeared  in  the  case.  The  reason  I  state  it 
is  1  don't  know  whether  it  applies  to  each  case. 
I  did  see  that  each  of  tbese  persoue  went  to  the 
Land  Office  and  made  their  proof.  In  one  of 
Uw  first  instances,  I  notice  that  the  clerk—  Q. 
I  am  directing  your  attention  to  this  case.  In 
tida  case,  did  you  appear  before  the  Commission 
and  file  any  papers  in  behalf  of  Bessie  Postoak  7 
A.  No;  I  filed  no  papers.  I  don't  say  that  I 
didn't  api>ear ;  I  may  have  appeared.  Q.  Well, 
I  mean  to  say,  and  I  thought  you  understood  It, 
after  the  passage  of  the  act  of  April  26th?  A. 
After  the  act  of  April  26tb,  I  appeared  at  the 
Laod  Office.  I  may  not  have  filed  any  papers, 
but  I  appeared  with  them  there  and  saw  that 
thdr  proof  was  taken.  •  •  •  Q.  What  were 
you  trying  to  do  for  them?  A.  I  was  bying  to 
Kciire  for  these  people  a  right,  which  I  consid- 
ered th^  were  entitled  to.  In  die  tribal  itfoporty 
of  the  Chocuw  Indiana.** 

[1,2]  The  testimony  above  set  out  shows 
that  the  defendant  In  error  did  render  some 
service;  that  the  object  of  hla  employment 
was  accomplished;  that  Jack  Postoak  se- 
cured an  allotment  of  land  for  his  deceased 
wife  Although  counsel  did  not  appear  in 
person  before  the  agent  of  the  Interior  De- 
partment at  the  taking  of  the  testimony  and 
proof  of  removal  tnm  Mississippi  to  Indian 
l^erTltoiy  and  settlement  on  the  land,  be 
dalais  that  be  procured  Postoak  to  a;^ar  at 
Iht  ttme  and  plan  leanfradt  wltli  hla  wit- 


nesses, and  that  the  necesaary  proof  was 

made.  The  record  supports  this  claim.  The 
compensetton  agreed  upon,  as  we  look  at  It, 
was  extremely  liberal  for  the  services  actual- 
ly rendered,  still  that  is  not  a  question  prop- 
erly submitted  to  this  court  for  determina- 
tion. Some  service  was  rendered,  sufflcient. 
It  seems,  to  accomplish  the  object  of  the  em- 
ployment. The  contract  was  therefore  not 
without  consideration.  The  Judgment  of  the 
trial  court  is  supported  by  the  evidence,  and 
is  therefore  conclusive  upon  this  court. 

Counsel  for  the  plaintiff  In  error  overlook- 
ed the  fact  that  this  contract  does  not  pro- 
vide for  lobby  services  of  any  character.  It 
stipulates  a  consideration  to  be  paid  for  serv- 
ices "heretofore  rendered  and  to  be  render- 
ed," before  the  Department  of  the  Interior  In 
connection  with  the  allotment  of  Bessie  Pos- 
toak, and  for  that  reason  It  does  not  come 
within  the  class  of  contracts  that  are  prohib- 
ited as  being  against  public  policy.  In  Burke, 
Bit,  etc,  V.  Child,  88  U.  S.  (21  Wall.)  441, 
22  L.  Ed.  623,  after  condemning  a  contract 
which  provided  for  compensation  for  securing 
the  allowance  of  a  claim  against  the  United 
States  by  Congress,  and  the  payment  of  2S 
per  cent  of  the  amount  as  compensation,  as 
being  within  the  class  of  pn^blted  contracts, 
it  was  said: 

"We  entertain  no  doubt  that  in  such  cases,  as 
under  all  other  circumstances,  an  agreement, 
express  or  implied,  for  purely  professional  serv- 
ieoa,  is  valid.  Within  mis  category  are  included 
drafting  the  petition  to  set  forth  the  claim,  a^ 
tending  to  the  taking  of  testimony,  collecting 
facts,  preparing  arguments,  and  sabmitting 
them,  oral^  or  in  wtiting,  to  a  committee  or 
other  proper  authority,  and  other  services  of 
like  character.  All  these  things  are  intended 
to  reach  only  the  reason  of  those  sought  to  be 
influenced.  They  rest  on  the  same  ptinclple  of 
ethics  as  protsotonal  ■er?ica»  rendered  in  a 
court  of  inatic^  and  are  no  moie  eneeptiona- 
ble." 

It  was  contended  at  tbe  oral  argument  that 
the  prorisionB  of  the  act  of  Congress  of  Au- 
gust 1,  1914  (Stat  at  Large.  2d  Seas.  eSrd 
Congr.  pt  1,  p.  601),  rendered  this  contract 
and  note  absolutely  void.  We  cannot  agree 
with  this  contention.  That  provision  (section 
17)  reads,  in  part  as  follows: 

"Unless  the  consent  of  the  United  States  shall 
have  previously  been  givoi,  all  contracts  made 
with  any  person,  or  persona,  now  or  hereafter 
applicants  for  enrollment  as  citizens  in  the  Five 
Civilized  Tribes  for  compensation  for  services 
in  relation  thereto,  are  hereby  declared  to  be 
void  and  of  no  effect,"  etc. 

It  Is  clear  that  this  provision  did  not  ap- 
ply to  the  contract  involved  In  this  action, 
for  two  reasons,  at  least:  First  Jack  Pos- 
toak was  not  then  an  applicant  for  enroll- 
ment; he  had  already  been  enrolled  a  mem- 
ber of  the  Five  Civilized  Tribes.  Second. 
The  contract  had,  at  the  time  of  the  passage 
of  that  &ct,  merged  Into  a  Judgment  This 
proTlidon  was  evidently  Intended  to  apply 
to  the  persons  mentioned  In  the  eariler  part 
of  the  act  who  were  aotborlsed  to  be  enrolled 


Digitized  by  Google 


168 


149  PAOinO  REPORTBE 


(Okl. 


by  the  Steretairy  of  the  Interior  as  members 
of  the  Five  ClTlllzed  Tribes. 

We,  therefore,  recommend  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

PSa  GUBIAM.    Ad<9ted  in  whole. 


HUFF  T.  LBB.    (No.  4002.) 
(Supreme  Court  of  Oklahoma.   May  IS,  1915.) 

(ByUa1i«$  ly  the  Oowrt.) 

Pailube  to  FiX/E  Briiif. 

Syllabus  same  as  in  No.  3999.  Jack  Pos- 
toak  T.  Albert  J.  Lee,  149  Pac.  166. 

Commissioners'  Opinion,  DiTlslon  No.  2. 
Error  from  District  Court,  Carter  County; 
8.  H.  Bussell,  Judge. 

Action  by  Albert  J.  Iioe  against  Zeno  HulT. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Wm.  J.  Gregg,  of  Musfcogeef  John  B, 
Meserve,  of  Tulsa,  and  (barter  Smith,  AsBt 
n.  S.  Atty.,  of  Muskogee,  for  plaintiff  In  er- 
ror. Cruce  ft  Cruce,  of  Ardmore,  for  de- 
fendant in  error, 

GALBRAITH,  0.  Thla  waa  an  action 
commenced  in  the  trial  court  to  recover  an 
attorney's  fee  of  f&OO  for  services  rendered 
In  securing  plaintiff  a  reheartiUE  In  the  mat- 
ter of  Buhmlttlng  iHoof  of  bis  removal  from 
Mlaalsaippi  to  the  Indian  Territory,  and  set- 
tlement and  reiddenee,  so  as  to  entitle  him 
to  an  allotment  of  land  as  a  Mississippi 
Choctaw.  The  agreement  was  evidenced  by 
a  contract  and  promissory  note.  The  de- 
fense was  the  incapacity  of  Zeno  Huff  to 
make  the  i^reement  on  account  of  his  being 
a  full-blood  Mississippi  Choetaw,  and  a  fall- 
ure  by  the  defendant  In  error  to  render  any 
services  under  the  contract  A  Jury  was 
waived,  and  the  cause  tried  to  the  court 
There  was  Judgment  for  the  plaintiff,  and 
the  defendant  ai^eals. 

The  same  questions  are  lalaed  in  this  case 
as  In  No.  3999,  Jack  Postoak  against  Albert 
J.  Lee,  149  Pac.  155,  this  day  decided.  The 
law  of  that  case  controls  this. 

It  appears  from  the  record  that  Zeno  Huff 
had  bera  Identifled  and  enndled  as  a  Mlssis- 
tApS/^  Choctaw,  and  within  the  year  allowed 
by  the  act  of  Congress  for  making  proof  of 
removal  and  settlemrait  and  residence  in 
the  Indian  Territory  appeared  at  Qie  Land 
Office  with  his  witnesses,  for  the  purpose  of 
making  the  required  proof,  hut  failed  to 
make  the  proof,  and  after  the  expiration  of 
one  year,  his  right  to  make  proof  was  de- 
nied, but  throi^h  the  efforts  of  defendant  in 
error  a  nunc  pro  tunc  order  was  secured 
from  the  Department  of  the  Interior,  allow- 
ing him  to  submit  the  proof  of  his  removal, 
settlement,  and  residence  as  of  the  date 
when  he  actually  appeared  at  the  Land  Of- 
fice, and  under  ttie  order  the  proper  proof 
was  made  and  the  allotment  secured.  There 
was  abundant  proof  to  show  the  rendition 


of  valuable  services  In  the  case  on  the  part 
of  the  defendant  In  error,  end  therefore  suf- 
ficient to  support  the  Judgment  of  the  trial 
court. 

We,  therefore,  recommend  that  that  Judg- 
ment be  affirmed. 

FEB  (HTBIAM.    Adopted  in  whole. 

ISAAC  et  aL  V.  LEB.    (No.  4001^ 
(SnprKDC  Coart  of  Oklahoma.   May  18,  1915^ 

(Byllabu*  &j/  the  Oourt ) 

CONIBACT  WITH  AtTOBNKT— INDIANS. 

Syllabus  tbe  same  aa  in  No.  3909,  Jack 
Postoak  V.  Albert  J.  Lee,  149  Pac  155. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Carter  county; 
S.  H.  Kussell,  Judge. 

Action  by  Albert  J.  Lee  against  King  Isaac 
and  others.  Judgment  for  platn^ffi;  and  de- 
fendants bring  error.  Affirmed. 

Wm.  J.  Oregg,  Of  Muskogee,  John  B.  Me- 
serre,  of  Tulsa,  and  Carter  Smith,  Asst  n.  S. 
Atty.,  of  Muskogee,  for  plalntlfb  In  error. 
Cruce  ft  Cruce,  of  Ardmore,  for  deffendant  In 

error. 

GALBRAITH,  C.  This  action  is  based  up- 
on a  note  and  contract  for  the  same  amount 
and  of  similar  character  as  that  considered 
in  No.  3999,  Jack  Postoak  against  Albert  J. 
Lee,  149  Pac.  155,  decided  this  day,  and  the 
law  of  that  case  controla  this. 

W^  therefore,  reoommand  that  tike  Judg- 
ment of  the  trial  court  he  afflmied. 

FEB  CITBIAM.   Adopted  In  whol« 


PBTEB  T.  LBa    (No.  400a) 
(Supreme  Court  of  Oklahoma.   May  18,  1915.) 

(BylMtut  hy  ihe  Court.) 

ConTBAOT  WITH  ATIOBIIET— IHDIARS. 

SyllaboB  the  same  as  In  No.  S0D9,  Jack 
Postoak  V.  Albert  J.  Lee,  149  Pac.  16S. 

Commissioners'  Opinion,  Divislou  No.  2. 
Error  from  District  Court,  Garter  County; 
S.  H.  Bussell,  Judge. 

Action  by  Albert  J.'  Lee  against  Thompson 
P^r.  Judgment  for  plaintiff,  and  defend- 
ant brln^  error.  Affirmed. 

Wm.  J.  Gregg,  of  Muskogee,  John  B.  Me- 
serve,  of  Tulsa,  and  Carter  Smith,  Asst  V. 
a.  Atty.,  of  Muskogee,  for  plaintiff  in  er- 
ror. Cruce  &  Cruce,  of  Ardmore,  for  de- 
fendant In  error. 

GALBRAITH,  C.  This  action  Involves 
a  contract  and  note  of  the  same  amount  aud 
character  as  that  In  No.  3999,  Jack  Pot>toak 
against  Albert  J.  Lee,  149  Paa  1^  decided 
on  this  date,  and  the  law  of  that  case  con- 
trols this. 

We,  therefore,  recommend  that  the  Jiidg* 
ment  appealed  from  be  affirmed. 

FEB  OUBIAM.   Adopted  in  whoto, 
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WBBB  T.  BOWMAN  et  aL   (No.  7126.) 
(Snpteme  Court  of  OUfthoma.    May  4,  ISIS. 
Beheariac  Denied  June  8,  1915.) 

(ByUabut  hy  the  Court.} 

Appeal  ahd  Ebbob  <S=»054— Injunction  ®=5 

135— DiscaETiONABT  Ruling. 
The  granting  of  a  temporary  injunction  is 
a  natter  within  the  diBcretioa  of  the  trial  courL 
and  inch  action  of  the  court  will  be  reversea 
odI;  for  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  8818-3821 ;  Dec  Dig.  <S=> 
95i;  Injunction,  Cent  Dig.  {  804;  Dec.  Dig. 
^135.] 

Error  from  District  Gonrt,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Injunction  by  J.  W.  Webb  against  T.  O. 
Bowman  and  others.  Judgment  for  def&id- 
anta,  and  plaintiff  brings  error.  Affirmed. 

W.  P.  Harper,  of  Oklaboma  CSty,  for  plain- 
tiff In  error.  Wilson  ft  Tomerlln,  of  Okla- 
boma CSty,  for  defendants  in  error. 

BROWN,  J.  This  case  comes  to  ns  on  er- 
ror by  plaintur  below  to  reverse  the  action  of 
the  district  conrt  of  Oklahoma  county,  deny- 
ing  the  petition  for  temporary  In  J  auction  to 
restrain  the  sale  of  certain  real  estate. 

Three  assignment  of  error  are  made,  the 
first  two  of  which  are  Included  In  the  last, 
whldi  is:  •TThat  the  court  erred  In  denying 
plaintlfTs  application  for  a  temporary  in- 
junction In  said  action." 

Plalntlff*s  verified  petltlcm  was  filed  In  the 
district  court,  January  18,  1915,  and  on  the 
same  day  the  application  by  order  of  the 
court  was  set  for  hearing  January  26,  191C, 
at  which  time  defendants  were  ordered  to 
show  cause  why  the  temporary  injunction 
prayed  for  should  not  be  Issued,  and  at  the 
same  time  the  trial  court  ordered  that  de- 
fendants be  restrained  from  selling  or  In- 
cumbering said  land  or  from  Interfering  with 
plaintiff's  possession  thereof  until  further 
ordered  by  the  court  January  26,  1916,  both 
parties  a[^>eared  In  said  cause,  and  a  hearing 
was  had  upon  the  application  for  injunction, 
and  evidence  was  offered  by  the  respective 
parties  for  and  against  the  Injunction  prayed 
for.  And  on  February  1, 1915,  the  court  ren- 
dered judgment  denying  the  Injunction  pray- 
ed for,  to  which  plaintiffs  accepted. 

The  single  question  for  our  consideration 
la:  Did  the  court  err  In  denying  plaintiff  the 
injunction  prayed  for? 

The  petition  alleged  that  plalntlfl  was  in 
possession  of  the  land  described  therein,  hav- 
ing  purchased  the  same  subject  to  a  mort- 
gage of  ^,000,  interest  and  attorney  fees, 
which  had  been  assigned  to  E.  6.  Bowman, 
one  of  the  defendants  below ;  that  on  Janu- 
ary 9,  1914,  an  action  was  brought  to  fore- 
close a  mortgage,  and  Bowman  recovered 
Jadgment  in  the  sum  of  ¥3,803.82,  principal 
and  Interest,  and  for  $322.50  as  attorney 
fees.  The  judgment  provided  that  no  order , 


of  execution  should  issue  until  the  expira- 
tion of  six  months.  Plaintiff  In  error  alleges 
that  after  said  judgment  was  rraidered  it 
was  orally  agreed  between  him  and  T.  G. 
Bowman,  the  plaintiff  In  the  judgment,  that 
he  (Webb)  should  not  seek  to  have  the  Judg- 
ment set  aside  for  irregularities  appearing 
therein  and  should  not  resist  the  order  of 
sale  or  sale  thereunder,  and  should  not  bid 
on  the  land  at  the  sale  or  to  procure  any 
other  person  to  do  so,  but  should  permit  them 
to  be  bid  In  by  the  plaintiff  Bowman  to  whom 
the  sheriff's  deed  should  be  executed,  and 
that  Webb  should  have  one  year  from  the 
date  of  the  sale  to  pay  Bowman  the  full 
amount  of  the  judgment,  costs,  and  attorney's 
fees,  with  interest  thereon  at  the  rate  of  10 
per  cent  per  annum,  and  upon  such  payment 
Bowman  was  to  reo^nvey  said  lands  to  Webb, 
and  that  in  the  meantime  Webb  should  re- 
main In  possession  of  the  land ;  and  that  In 
pursuance  of  ^Id  oral  agreement  Webb  did 
refrain  from  attacking  said  judgment  and 
fr<Hn  resisting  said  sale  and  from  bidding 
thereon  or  procuring  others  to  bid  for  the 
land,  and  permitted  Bowman  to  bid  the  same 
in,  and  to  whom  the  sheriff  executed  a  deed 
Sept^ber  14, 1914.  The  petition  further  al- 
leges that  Bowman  threatens  to  sell  said 
land  so  that  9aiA  oxbI  agreement  cannot  be 
performed,  and  that  he  Is  threatening  to  dis- 
possess plalntlfl.  The  petition  alleges  the  de- 
f^idant  McQueen  la  attorney  and  agent  for 
Bowman  and  Is  aiding  him  to  sell  the  land 
and  Is  attempting  to  dispossess  plaintiff,  and 
that  the  defendant  Blnlon  Is  sheriff  and  is 
threatening  to  dispossess  plalntlfl  under  a 
writ  placed  In  his  hands  toe  that  purpose. 
The  petition  prays  tliat  Bowman  be  enjoin- 
ed from  selling  or  incumbering  the  land  and 
interfering  with  bis  i>eaceful  possession  there- 
of, and  that  said  sheriff's  deed  be  adjured 
a  mortgage  and  Bowman  be  required  to  exe- 
cute a  deed  of  defeasance  providing  for  the* 
conveyance  of  said  lands  to  plaintiff  upon 
payment  of  such  debt ;  that  on  final  hearing 
the  injunction  be  made  perpetuaL 

It  does  not  appear  defendants  filed  any 
pleading  or  answer  to  plaintiff's  petition  and 
application  for  injunction,  and  tliat  on  the 
day  set  for  the  hearing  thereof  both  parties 
appeared  and  participated  in  the  hearing. 
The  evidence  shows  that  T.  G.  Bowman  was 
a  nonresident  of  Oklahoma,  and  was  repre- 
sented by  the  defendant  McQueen  as  bis  at: 
torney  procuring  the  judgment  of  foreclosure, 
and  In  all  the  matters  and  transactions  there- 
after relating  to  said  judgment  and  the  set- 
tlement and  payment  thereof.  Plaintiff  Webb 
testified  In  his  own  behalf  he  purchased  the 
land  described  in  his  petition  several  years 
prior  thereto  subject  to  the  mortgage  fore- 
closed in  favor  of  the  defradant  Bowman. 
Webb's  evidence  was,  in  substance,  that  aft- 
er rendition  of  the  judgment  foreclosing  the 
mortgage,  there  was  an  understanding  be* 
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tween  blm  and  McQneen,  attorn^  for  Bow- 
man, plaintiff  in  tbe  Judgment,  that  Webb 
was  to  off»  no  resiBtance  or  obstacle  to  tbe 
sale  of  tbe  land  under  tbe  Judgment,  and 
tbat  the  same  mlgbt  be  bid  In  by  Bowman, 
plalntUT;  and  tlfat  thereafter.  If  Webb  would 
reduce  the  Judgment  to  f3,000,  either  by  pay- 
ment hlms^  or  tlirongh  a  sale  thereof  af- 
fected by  him,  then  he  was  to  have  one  year 
In  whi(A  to  pay  the  remaining  .18,000;  to- 
gether with  Interest  thereon  at  tdbe  late  of 
10  per  cent  per  annum.  TbSa  \na  an  oral 
agreouent  or  understanding  between  Webb 
and  Bowman's  attorney,  McQueen,  and  It  la 
not  shown  that  Bowman  had  any  knowledge 
thereof,  or  that  McQueen  had  any  auQuHity 
from  Bowman  to  make  such  agreement  The 
evidence  furthn  shows  an  order  of  sale  was 
Issued  on  the  mortgage  foreclOBure  Judgment 
and  the  land  sold  In  8«ptmber,  1914^  and  bid 
In  by  McQueen  tor  Us  client  Bowman 
at  $2,500,  and  deed  ececnted  by  the  sheriff 
to  Bowman  ther^r;  and  that  Webb  did 
not  bid  <m  the  land  or  procure  any  oQier 
person  to  do  so.  The  evidence  further 
shows  that  Wd>b  made  repeated  efforts  to 
secure  a  pnxehaser  for  the  land  aftw  the 
sheriff's  sale,  and,  by  the  terms  of  such  pur- 
chase, to  cause  the  Judgment  to  be  reduced 
to  fS/MN^  and  the  pundtaser  or  Webb  glTen 
one  year  thereaftw  In  which  to  pay  that 
sum  with  Interest,  and  that  Webb  was  un- 
able to  effect  such  arrangranent,  and  nothing 
was  ever  imld  on  the  Judgmmt.  Webb  was 
r^eatedly  informed  by  McQueen  Bowman 
was  demanding  possession  of  ttie  land,  Webb 
having  continuously  occupied  the  land  from 
the  date  of  the  forecloeure  Judgment,  and 
tbat  at  the  time  this  suit  was  Instituted  Mc- 
Queen, attorney  for  Bowman,  had  procured  a 
writ  of  possession  to  be  Issued  In  said  cause 
and  placed  In  the  hands  of  the  defehdant 
Blnlon,  sheriff  of  Oklahoma  county,  for  the 
purpose  of  dispossessing  Webb.  Webb  testi- 
fied that  he  gave  McQueen  a  check  for  $187 
to  be  applied  on  this  Judgment.  The  evidence 
shows  that  this  check  was  tbe  same  given  by 
the  county  treasurer  to  Webb  as  a  rebate  on 
excessive  assessment  of  this  land  for  taxes, 
and  that  Webb  subsequently  indorsed  the 
che<A  over  to  McQueen,  and  that  McQueen, 
as  attorney  for  Bowman,  carried  the  check 
back  to  the  county  treasurer  and  paid  the 
balance  of  the  taxes  against  this  land,  so 
tliat  Webb  was  out  nothing  and  Bowman  or , 


McQueen  rec^ved  nothing  by  reason  of  tliis 
check.  Webb  testified  titiat  Just  before  the 
bringing  of  this  suit  McQueen  deoianded  pos- 
session of  him,  and  told  him  his  dlent  was  in- 
sisting upon  being  placed  in  poesesslfHi  of 
this  land,  and  that  he  told  McQneen  he  was 
working  as  hard  as  be  could  to  effect  a  sale 
by  which.  could  save  his  equity.  There 
was  no  evidence  or  contention  as  to  Webb's 
ability  to  pay  tbe  Judgment  or  any  part 
thereof  unless  he  could  ^ec^  a  sale  <tf  the 
land  upon  such  terms  as  would  reduce  the 
Ju^ment  to  98,000;  Be-aald  the  understand- 
ing with  McQueen  iras  that  If  this  character 
of  arrangemoit*  eonld  be  made  Bowman 
would  deed  the  land  to  such  pnnAaser,  take 
a  mortfwge  for  98,000  balance  of  the  Judg- 
muit  More  than  a  year  has  et^sed  after 
tbB  date  of  Bowman's  Judgment,  and  no  part 
of  it  has  been  paid. 

According  to  W^'s  testimony,  no  Ums 
was  fixed  In  his  alleged  agreement  with  Mo- 
Queen  in  whldi  Webb  was  to  procure  a  pur^ 
chaser,  etc^  and  reduce  Bowman's  JodgmeAt 
to  $3,000.  McQueen,  testifying  as  a  witness 
for  plaintiff,  denied  that  he  made  any  agree- 
ment with  Webb  as  claimed  by  him ;  but  Mc- 
Queen said*  after  the  Judgment  of  foreclo- 
sure was  rendered,  he  told  Webb  If  the 
Judgment  was  reduced  to  $3,000  be  would 
use  his  influence  to  get  Bowman  to  wait  a 
year  for  the  balance,  which  was  to  bear  10 
per  cent  Interest  per  umum ;  that  Bowman 
did  agree  to  do  this ;  and  that  he  (McQueen) 
had  tried  to  assist  Webb  to  make  such  bx- 
rangemeut,  but  that  W^  had  beea  unable 
to  do  so. 

After  hearing  the  evidence,  the  court  bfr 
low  found,  in  effect,  that  Webb  had  no  right 
to  withhold  possession  from  Bowman,  or  to 
prevent  Bowman  from  selling  or  incumbering 
the  same;  and  therefore  denied  the  Injuno- 
tion. 

We  think  the  Judgment  of  the  court  was 
correct  There  was  no  evidence  tending  to 
show  that  McQueen,  Bowman's  attorney,  had 
any  authority  to  make  the  alleged  agreement 
with  Webb,  and.  If  made,  It  was  not  binding 
on  Bowman.  The  burden  was  upon  Webb  to 
establish  the  allied  agreem^t  by  a  prepon- 
derance of  the  testimony,  the  evidence  was 
conflictiDg,  and  the  trial  court  found  against 
Webb's  contention. 

The  Judgment  of  the  district  court  Is  there* 
fore  affirmed.  All  the  Justioes  concur. 
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ntANSCIONI      80LBDAD  LAND  ft  WA- 
TBB  OO.    <S.  F.  6Q8a) 

(Supreme  Court  of  California.    Ma?  20.  1015. 
Behearlng  Denied  June  17,  1815.) 

1.  WAIXra  AND  WATEB  OOUB8B8  «s»lM  — 
WaTXB  RiQHT— IBBIQATION— EaBEMBST. 

Tht  predecessor  of  a  corporation  owning  a 
water  plant  owned  land  purcbaaed  under  an 
asrcem«Bt  bii^ias  btm  u  part  ct  the  eonald- 
vation  to  develop  the  water,  erect  a  pumping 
piaat,  and  Bubdivide  the  land  into  Buitable  farm 
Iota  ditched  for  irrigation.  He  complied  with 
this  agreement,  and  thereafter  agreed  to  sell 
two  tots  with  apportenances  to  plaintiff's  gran- 
tor, and  a  deed  reaerving  the  right  to  maintain 
ditches  was  executed  to  such  grantor  by  the 
corporation,  which  in  the  meantime  had  been 
formed  and  bad  taken  over  the  water  plant. 
PrUjir  tfaercio  sad  for  several  year*  thereafter 
water  was  regularly  delivered  to  such  lots  and 
Dsed  thereon  for  irrigation.  Beld,  that  the  lr> 
rigation  of  the  lots  by  the  corporation's  prede- 
cessor and  their  subsequent  sale  with  the  irri- 
gatioB  ayatem  in  operation  created  an  eaaement 
appurtenant  to  the  lota  and  a  correaponding 
servitude  on  the  water  system,  whereby  plaintiS 
became  entitled  to  demand  from  the  water  sys- 
tem a  Bupplj  of  water  tor  irrigation  of  the  lota 
purchased,  and  the  corporation  became  bound 
to  continue  the  supily  as  long  as  the  aource 
held  out 

[Ed.  Kote.— For  otlier  cases,  see  Watara  and 

Wnter  Courses,  Cent-  Dig.  N  167-178;  Dee. 
Dig.  «»164.] 

2.  WAnata  AND  Wateb  CouBasa  «=»263  — 
Water  Companies  —  Ibbigation  —  Ease- 
ment. 

Plaintiff,  in  such  case,  also  became  entitled 
to  receive  the  water  from  the  corporation  under 
Civ.  Code,  I  602,  providing  that,  when  a  domes- 
tic corporation  funushes  water  to  irrigate  lands 
which  it  has  sold,  the  right  to  use  the  water 
shall  remain  a  perpetual  easement  to  such  land, 
and  that,  when  any  person  who  is  cultivating 
land  on  this  line  and  within  the  flow  of  any 
ditcb  owned  by  sacb  corporation  has  been  fur- 
nished wat»  by  it,  auch  person  shaU  be  entitled 
to  the  continued  use  of  the  water. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec  Dig.  «S3253.] 

8.  Watebs  and  Water  Coubsss  «=5»247— 
Wateb  Coicfahikb  —  Pbivaib  Right —Bh- 

rOBCBUBlTT. 

The  owner  of  a  private  right  to  be  supplied 
with  water  for  irrigation  by  a  water  company 
may  sue  to  enforce  auch  right,  regardless  of 
whether  the  water  has  been  dedicated  to  a  pab- 
Uc  use  by  the  company. 

_rEd.  Note.— For  other  cases,  see  Watera  and 
Water  Courses,  Cent.  Dig.  |  814;  Dec.  Dig. 

4.  CONSTITUTIOHAL  I*AW  «»208  —  WATEBS 

AND  Water  Courses  ^216--Waixb  Cou- 

PARIEa— CIA8S  iJCaiSLATION. 

In  view  of  Const,  art.  12,  |  IS,  requiring 
foreign  corporations  doing  business  In  the  state 
to  comply  with  Its  laws.  Civ.  Code.  S  052,  obli- 
gating water  companies  to  continue  furnishing 
water  for  irrigation,  la  not  unconstitutional  as 
dass  legislation,  though  it  applies  only  to  cor- 
porations organised  nnder  toe  laws  of  CalUor- 
nla.  ' 

[Ed.  Not&r— For  other  caseB,  see  ConstitatioB- 
al  Law.  Cent  Dig.  «  649-677;  Dec.  Dig.  *=> 
206;  Waters  and  Water  Courses,  Cent  Dig. 
i  805:  Dm.  Dig.  «=>216.] 


0.  Watebs  and  Wateb  CocBase  «3a247— Ib- 
BiGATioif  —  Water  Bight  — Pdblzo  IJsb— 
Petition.  * 

That  a  coont  of  a  petition  apparently  baa- 
ed on  the  theory  that  plaintiff  was  a  beneficial? 
of  a  public  use  in  water  in  control  of  defend- 
ant did  not  expressly  state  that  the  water  was 
devoted  to  a  public  use,  or  tiiat  defendant  was 
in  charge  of  such  public  use,  did  not  render  It 
insulBcient,  where  the  facta  alleged  showed  with 
sufficient  certain^  that  the  water  was  so  dedi- 
cated and  used. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Water  Conrsea,  Cent  IMg.  |  814;  Dec.  Dig. 
«=>247.) 

6.  Dedioatioh  ^>16— Wateb  Ccodpakibb  — 

iBBIOAnON. 

Where  a  corporation  takes  over  a  water 
plant  owned  by  an  individual  obligated  to  fur- 
nish water  to  irrigate  lots  eold  by  him,  no  dedir 
cation  of  water  to  public  use  arisea  from  this 
fact  alone. 

[Ed.  Note.— For  other  cases,  see  Dedieatioii, 
Cent  Dig.  f  1  15-49 ;  Dec.  Dig. 

7.  Dedication  «=»18  —  Wateb  Companim  — 
.  Ibbigation  —  Privatb  Use  Convebsiov 

INTO  Public  Use. 

A  corporation  owning  a  water  supply  and 
engaged  in  distributing  It  to  land  for  irrigation, 
pursuant  to  agreement,  on  a  mere  private  use, 
may,  with  consent  of  the  owners  of  the  right  to 
receive  ancb  watw,  change  the  use  to  a  public 
one  subject  to  regiilati<m  by  pnUic  authority. 

{Ed.  Note.r-For  other  caaea,  aee  Dedication, 
Cent  Dig.  I  6;  Deo.  Dig.  ^iSJl 

8.  Dedication  ^»16— Watebb— Ibbxqation— 

PbITATB  UBB  —  0<»*TBBBIOn  INTO  PUBLIO 

Use. 

Where  a  corporation  engaged  in  furnish- 
ing water  for  Irrigation  in  fiilullment  of  con- 
tracts giving  a  private  use  and  20  inhabitants 
and  taxpayers  of  the  county  petitioned  the 
board  of  supervisors,  pursuant  to  Act  March 
12.  1885  (St  1885,  p.  95)  |  8,  to  reguUte  the 
corporation's  rates,  and  where,  pursuant  to  such 
petition,  an  ordinance  was  daly  passed  fixing 
the  rates,  which  ordinance  remained  in  force 
for  several  years,  and  was  complied  with,  the 

t trior  private  use  of  the  water  was  converted 
nto  a  public  use,  entitling  landowners  to  use 
water  on  payment  of  the  ratea  ao  established. 

[Ed.  Note.— Fbr  otiier  cases,  see  Dedicati<m, 
Cent  Dig.  H  15-49 ;  Dec.  Dig.  «9>ie.} 

9.  Dedication  «s»S8— Waters— Bbcontbb- 
810N  into  Private  Use. 

Where  a'  private  use  in  water  for  irriga- 
tion was  converted  into  a  public  use  by  act  of 
the  corntoratioa  amounting  to  a  dedication  there- 
of to  pul^ic  use,  the  corporation  could  not  there- 
after revoke  the  dedleatioa  and  convert  it  badi 
into  a  privata  m%. 

[Ed.  Note.— For  oiSur  cases,  see  Dedication, 
Owt  DIf.  H  77.  78;  Dec.  Dig.  «s»86.} 

10.  Dedication  «a9lS— Watera  — Private 
Use— CoNVBBsiON  into  Public  Use. 

That  no  resolution  of  the  board  of  direc- 
tors authorizing  a  petition  by  a  water  corpora- 
tion to  the  county  board  of  supervisors  request- 
ing them  to  regulate  whter  rates  appeared  on 
the  minute  book  of  the  corporatitm  did  not  pre- 
vent the  act  of  the  corporation  from  eonatitat- 
ing  a  converting  of  a  private  use  into  a  public 
use',  where  the  petition  was  sifmed  by  the  secre- 
tary of  the  corporation,  and  its  organiser  and 
manager  testified  that  steps  were  taken  by  it  to 
have  the  rates  esteblished,  and  that  it  conform- 
ed to  the  rates  thus  established. 

[Ed.  Note.— For  other  cases,  see  DedicatlMk 
Cent.  Dig.  f{  15-49;  Dec.  Dig.  ^16.] 
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11.  APFEAI.  AND   EbBOB  «=b11T0— HABHXXSa 
EbBOB— C^ANOE  OF  FOBU  OF'PBOCBDIHfl — 

Amendment  to  Complaint. 

While  it  was  irregular  to  change  a  proceed- 
imr  Id  mandamus  under  Code  Civ.  Proc.  fS  1084, 
1097,  to  compel  defendant  to  deliver  water  to 
^aintiff'a  land  on  payment  of  the  eBtabllshed 
TOtea  to  an  action  for  equitable  relief  or  for 
damages,  b;  an  amendment  to  the  complaint, 
the  allowance  of  such  amendment  was  not 

round  for  reversal,  in  view  of  Code  Civ.  Froc. 
475.  and  Const  art.  6,  §  4^,  requitins  that 
nonprejudicial  errora  be  disregaided,  where  the 
facts  necessary  to  support  the  amendment  were 
alleged  in  the  original  complaint,  and  the  caae 
was  tried  on  the  theois^  presented  by  the  amend- 
ment, and  It  did  not  appear  that  defendant  was 
prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  4032,  4066,  4075,  4098, 
4101.  4454.  454^4545:  Dec.  Dig.  <^1170.] 

In  Bank.  Appeal  from  Superior  Court, 
Honterey  Connty;  B.  V.  Sarg^t,  Judge. 

Action  by  3.  A.  Andrew  Fransdonl  f^lnst 
the  Sotedad  Land  &  W^ter  Con^ei^.  From 
fndgmmt  for  plaintUT,  defendant  appeals. 
Affirmed. 

Wallace  M.  Pence,  of  San  Miguel,  and  F.  P. 
Fellz,  of  Salinas,  for  appellant  Zabala  & 
Bardln,  of  Salinas,  for  respondent 

SHAW.  J.  This  appeal  Is  from  the  Judg- 
ment It  was  taken  within  60  days  after  en- 
thereof. 

complaint  Is  In  two  counts.  .  The  first 
count,  In  brief,  alleges  that  the  plaintiff  Is  the 
owner  of  40  acres  of  land,  being  lota  6  and 
6  of  block  3  of  a  subdivision  of  lot  3  of  the 
Rancho  Ex-Mission  Soledad,  made  by  one  Mc- 
Cray  Id  1895;  that  the  defendant  owns  and 
operates  a  pumping  plant  established  to  ob- 
tain water  to  Irrigate  said  subdivision.  In- 
cluding the  land  of  plaintiff ;  that  the  right 
to  have  water  from  said  pumping  plant  of  de- 
fendant delivered  by  the  defendant  to  said 
lots,  on  his  demand,  for  the  irrigation  there- 
of, upon  payment  by  him  of  the  established 
rates  thereof,  is  an  appurtenance  to  plain- 
tiff's  lots ;  that  he  has  demanded  the  delivery 
of  such  water  by  the  defendant,  and  offered 
payment  of  the  rates ;  that  the  defendant  re- 
fuses to  deliver  the  water,  except  at  higher 
rates  and  upon  unwarranted  conditions,  and 
denies  the  plaintiff's  right  thereto,  whereby 
the  plaintiff  has  been  damaged  by  the  loss  of 
crops  from  want  of  Irrigation  of  the  lots  in 
a  sum  stated,  for  which  he  asks  Judgment 
He  also  asks  Judgment  tliat  be  be  declared  en- 
titled to  receive  water  from  said  plant  on  de- 
mand and  payment  of  the  established  rates. 
The  right  of  the  plaintiff,  as  alleged  In  this 
count,  is  a  private  right  granted  to  hia  pred- 
ecessor in  interest  under  certain  agreements 
and  deeds  set  forth  In  the  complaint.  It  does 
not  go  upon  the  theory  that  the  water  of  the 
defendant  is  devoted  to  public  use,  or  that  the 
plaintiff  Is  a  benetidary  of  such  use  and  as 
such  entitled  to  the  water.  The  second  count, 
as  we  understand  it,  although  it  is  not  clear, 
Is  baaed  upon  the  theory  that  the  plaintiff,  by 


reason  of  his  ownership  of  said  lots,  is  a  ben- 
eficiary of  a  public  use  in  the  wat^  in  coa- 
trol  of  the  defendant ;  that  the  defendant  is 
In  charge  of  such  public  use,  and  is  bound 
to  deliver  water  to  the  defendant  for  the  irii- 
gatlon  of  said  lots,  on  bis  demand  and  pay- 
ment of  the  established  rates;  and  that  th« 
defendant  refuses  to  do  so,  and  denies  that 
the  plaintiff  Is  a  beneficiary  of  such  public 
use,  or  that  sudb  public  use  exists,  and  denies 
that  it  Is  administering  a  public  use,  and  aa* 
serts  that  it  Is  conducting  a  private  water 
system  and  serving  private  rights  only. 

[1]  It  is  argued  ttiat  the  first  count  does 
not  show  that  the  right  to  receive  the  water 
claimed  by  the  plaintiff  from  the  defendant 
is  a  right  appurtenant  to  said  lota.  We  think 
It  Is  Buffident  in  this  respect  The  defend* 
ant's  predecessor  In  the  ownership  of  the  wa- 
ter plant,  one  Gould,  was  the  owner  of  1,675 
acres  of  land,  being  the  said  lot  3  of  Bancho 
Bx-MiBslon  Soledad.  He  had  purcliased  it 
under  an  agreement  by  'which  he  was  to  de- 
velop the  water,  erect  the  pumping  plant, 
subdivide  the  land  Into  suitable  farm  lots, 
build  ditches  from  the  plant  to  the  several 
lots  for  the  purpose  of  carrying  the  water  to 
each  lot  for  its  irrigation,  and  thereupon  sell 
the  lots  to  purchasers.  The  development  of 
the  water  supply  and  the  erection  of  the 
plant  appears  to  have  been  an  element  of  the 
consideration  npon  which  he  bought  the  land, 
and  the  supplying  of  the  water  to  the  lots  for 
irrigation  by  him  was  evidently  a  part  of  the  - 
plan  devised  to  enable  him  to  make  sales.  In 
pursuance'  of  this  agreement  he  caused  the 
land  to  be  subdivided  Into  lots,  erected  the 
pumping  plant,  made  ditches  therefrom  lead- 
ing to  the  several  lots,  and  began  the  irriga- 
tion of  the  lots  therefrom,  including  the  lots 
of  plaintiff.  Thereafter,  in  1898,  he  agreed 
to  sell  these  two  lots,  with  the  appurtenances, 
to  Kelly,  plaintiffs  Immediate  grantor,  and 
In  1899,  In  compliance  with  the  agreement; 
the  same  were  conveyed  to  Kelly,  with  the 
appurtenances,  the  deed  reserving  to  the  gran-i 
tor  the  right  to  maintain  the  ditches  then  in 
ase  to  carry  water  to  said  lots  and  other  lots 
in  the  subdivision  and  all  rights  of  way 
thereon.  In  1905  Kelly  conveyed  the  lots, 
with  the  appurtenances,  to  the  plaintiff. 
From  the  time  of  the  sale  to  Kelly,  In  1898, 
until  the  refusal  of  the  defendant  to  deliver 
water,  in  December,  1910,  water  from  said 
plant  was  regularly  delivered  to  said  lots  on 
demand  of  the  owner  and  used  thereon  for 
irrigation.  It  was  delivered  by  Gould  until 
June,  1899.  The  defendant  corporation  was 
formed  at  that  time,  and  Gonld  conveyed  to 
it  all  his  property  and  rl^ts  In  the  water 
system,  upon  Its  agreement  to  carry  out  bis 
obligations  to  the  several  purchasers  of  lota 
r^rding  the  water,  due  them.  Thereafter 
the  delivery  was  made  by  the  defendant 
When  Gould  began  Irrigating  these  lots  from 
hla  water  plaut  through  the  ditches  built  bf 
him,  and  thereafter  sold  the  lots  with  this  ir^ 
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T\gAtUm  srtstvm  in  operation,  u  HMnwt  ap> 
portenant  to  the  lots  and  a  oorrespocdlng 
aerrltuO^  npoa  tin  water  system  was  created, 
whereby  tbe  {nucbuor  and  bis  mccesBon  in 
owaeniiSp  becamB  entitled  to  demutd-  and 
reoeiTe  from  the  water  eyBtem  a  sniq^lT  of 
water  tor  the  irxigatUnk  of  tbe  lot  pnrduoed, 
and  tbe  nwner  of  Qie-idBBt  baoame  bound  to 
contlnne  tte  anp^  so  long  aa  tbe  source  held 
oat  It  was  an  eaeement  annexed  to  tbe  land 
by  use  prior  to  anA  at  tbe  time  of  the  eale 
thereof,  and  It  pamed  with -the  eonreranoe  of 
the  land,  fliat  to  Kel^,  and  then  to  tbe  plaln- 
tur.  .  Fanner  r.  Ufclah  Water  Co.,  56  Gal.  11 ; 
Sndtb  T.  Gorbit,  116  Gal.  A91.  48  Fac.  72S. 

[t]  Tbe  idalntlff  also  became  entlUed  to 
reo^TB  fbe  water  train  tbe  defendant  by  vlr- 
tne  of  the  pravlalons  of  section  562  of  ttie 
GlTll  Code.  That  section  Is  as  follows: 

"Whenew  any  corporation,  organiEed  nnder 
the  laws  of  this  state,  fomlshm  water  to  izii- 
gate  lands  wliicb  Baid  corporation  has  acid,  the 
right  to  the  flow  and  use  of  Baid  water  is  and 
shall  remain  a  perpetual  easement  to  the  land 
BO  sold,  at  tadb  rates  and  terms  as  may  be  es- 
tablished by  said  corporation  in  pursuance  of 
law.  And  whenever  any  person  who  is  ci|lti' 
rating  land  on  the  line  and  within  the  flow  of 
any  ditch  owned  by  such  corporation,  has  been 
famished  water  by  it,  with  whleh  to  irrigate 
his  land,  soch  puson  shall  ,be  entitled  to  tbe 
continued  use  of  said  water,  upon  the  same 
terms  as  those  who  have  purchased  their  land 
of  the  corporation." 

Gould  conveyed  to  tbe  defendant  the  legal 
title  to  the  plaintl0!'8  lota  before  he  executed 
hla  deed  therefor  to  Kelly,  and  tbe  defend* 
ant  perfected  Kelly's  title  shortly  afterward 
by  a  eonvejance  thereof  to  him.  Under  ei- 
ther of  tbe  alteirnatlves  provided  for  by  the 
aforesaid  section,  therefore,  the  plaintiff  is 
^titled  to  the  water  from  tbe  defendant,  up- 
on payment  of  tile  agreed  rate^,  or  a  reason- 
able rate,  If  none  was  agreed  on.  Tbe  sev- 
eral water  ri^ta  thus  vested  In  tbe  respec- 
tire  lot  owners  within  the  Irrigated  tract 
would  be  separate  and  private  rights  pertain- 
ing to  each  lot  respectlT^. 

[S]  The  ftrat  count  contains  no  allegation 
that  tbe  defendant  or  Gould  had  dedicated 
tbe  water  supply  to  public  use,  and  it  does 
not  state  facta  from  whlcb  such  public  use  is 
necessarily  Implied.  It  la  therefore  to  be 
constmed  as  a  cause  of  action  to  enforce  a 
jnlvate  r^bt.  Such  methods  for  tbe  private 
anle  and  distribution  of  water  have  often 
been  recognised  as  valid  by  our  decisions. 
HUdretfa  T.  Hontecito,  etc.,  Co.,  189  Gal.  ^, 
72  I^e.  396;  Arroyo  Ditch,  etc.,  Co.  v.  Be- 
qnctte,  149  Gftl.  546,  87  Pac.  10,  9  Ann.  Cas. 
U4l;  Wahmt  Irr.  IMst.  v.  Burke,  158  Gal. 
ITO,  110  Pac.  818;  Garrison  t.  North  Pasa- 
dena, etc,  Co.,  168  Cal.  239,  124  Pac  1009 ; 
Thayer  r.  Callfonda  Dev.  Go.,  164  Gftl<  129. 
128  Pac.  21. 

[4]  We  an  satisfied  that  section  5S2  is  con- 
stitutlonal.  There  i$  nothing  in  tbe  claim 
that  it  is  class  le^slatlon.  because  it  applies 
only  to  domestic  corporations.  That  differ- 
ence al<me^iqlght  even  Justify  the  classlflca- 


iOS 

tl<Hit  bnt.we  nee4  not  so  decide,,  for  flie  Coi^ 
stltntion  ttse^f  requires  foreign  corporations 
doing  buBlsfiss  here  to  comply  with  our  lawtt 
Gonst.  art  12,  S  Iff. 

El]  0^  appl^nt  tontends  that  the  aeoi»MI 
count  does  ifot  show  that  the  water  is  de- 
voted to  public  use,  or  that  the  defendant  Is 
In  charge  of  such  public  use.  These  proposi- 
tions are  not  explltdtiy  stated  therein,  but 
the  facts  alleged,  if  true,  show  with  sufficient 
c«inlnty  that  tlie  water  is  so  dedicated  and 
nsed.  The  findings  declare  that  all  the  al- 
legations of  this  count  are  tme  so  far  as  they 
relate  'to  this  subject.  We  need  not  set  oat . 
the  facts  at  length. 

The  court,  In  the  Judgment,  declared  that 
the  defendant  was  a  public  service  water 
company  in  charge  of  the  administration  of 
a  public  use  of  water  of  which  plaintiff  ia  a 
beneflciary,  and  that  tbe  plaintiff  Is  entitled 
to  water  therefrom  for  the  Irrigation  of  hia 
lots,  upon  payment  of  the  rates  established, 
by  law.  The  defendant  claims  that  neither, 
the  findings  nor  tiie  evidence  support  the 
proposition  that  the  water  Is  devoted  to  pub- 
lic use,  or  the  proposition  that  the  plalntiflC  la 
distributing  such  water  In  the  character  of  a 
purveyor  of  a  public  use. 

[8]  If  the  system  as  first  established  by 
Gould  had  continued  unchanged,  there  would 
have  been  no  public  use  and  the  defendant. 
In  selling  and  distributing  the  water,  would 
not  be  a  public  service  corporation,  bat 
would  be  merely  eiigaged  in  selling  water  in 
fulfillment  of  private  contracts  with  partic- 
ular persons  for  the  supply  of  water  to  spe- 
cific parcels  of  land.  There  would  be  no  gen- 
eral use,  no  dedication  to  public  use,  and  no 
right  to  the  use  in  any  person  except  the 
persons  owning  the  lots  to  which  the  right 
to  the  water  had  been  annexed  by  tbe  re- 
spective agreements.  Thayer  r.  California 
Dev.  Co.,  supra. 

[73  But  we  perceive  no  substantial  reason 
why  a  corporation  owning  a  water  supply 
and  engaged  hi  distributing  it  to  persons  to 
whose  land  It  has  agreed  to  deliver  it  for  Ir- 
rigation, uptm  a  nse  which  Is  private,  and 
not  public  or  general,  may  not,  with  the  con* 
a&at  of  tbe  owners  of  tbe  rif^ts  to  receive 
such  water,  change  the  use  from  a  private 
and  particular  nse  to  a  public  use,  so  as  to 
make  the  service  and  tmns  of  delivery  sub- 
ject to  regulation  and  control  by  public  au- 
thority. We  think  thiis  may  lawfully  be  done, 
and  that,  when  It  is  done,  all  the  parties  con- 
cerned and  consenting  thereto,  including  the  ■ 
corporation  engaged  In  the  distribution,  will 
thereafter  be  bound  to  conform  to  such  rates, 
rules,  and  regulations  for  the  service  as  may 
be  established  by  the  public  body  thereunto 
duly  anthprtzed. 

[I]  The  evidence  shows  that  this  change 
was  made.  In  June^  1S90,  Oould  and  others 
formed  the  defendajat  coloration,  and  Qould 
at  once  transferred  to  it  all  his  remaining 
interest  in  said.  l,675-acr«  ,tra.ct,.for  the  injl- 
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gatlon  of  whldi  the  pampliig  plant  was  elect- 
ed, and  also  all  his  Interest  in  said  irriga- 
tion system  and  works  and  In  the  contracts 
made  by  Gould  with  purchasers  of  lots,  in 
conslderattoa  whereof  the  company  under- 
took to  carry  on  the  pumping  plant  and  Ir- 
rigation system  and  perform  the  existing  oh* 
ligations  of  Oonid  relating  to  the  ^nd  and 
water  rights  thereto  belonging.  This  the 
company  thereupon  and  thereafter  proceeded 
to  do.  Gould  was  its  manager.  At  the  time 
of  the  transfer  to  the  company  the  water  rate 
flxed  by  the  agreements  was,  so  far  as  shown, 
$1.50  an  acre  for  each  Icrlgatlon.  In  August, 
1899,  at  the  Instance  of  the  defendant,  steps 
were  taken  to  have  the  company's  water 
rates  established  by  the  board  of  sufwrvlsors 
of  the  county,  as  proTlded  In  the  act  of  March 
12,  1885  (Stats.  1885,  p.  95).  In  pursuance  of 
section  3  of  that  act,  the  defendant  and  25 
persons  who  were  Inhabitants  and  taxpayers 
of  the  county  signed  and  filed  with  the  board 
of  supervisors  a  petition  to  have  the  board,  to 
quote  the  language  of  the  petition,  "regulate 
and  control  the  rates  and  compensation  to  be 
collected  by  the  Soledad  Land  &  Water  Com- 
pany, a  corporation,  whose  works  are  located 
about  two  miles  west  of  the  town  of  Soledad, 
In  said  Monterey  county,  at  which  place  said 
company  has  appropriated  water  for  irrlga- 
ti(m  for  sale,  rental,  and  distribution  of  said 
water  by  said  corporation.'*  In  pursuance  of 
this  petition,  after  due  notice,  an  <wdfnance 
was  duly  pawed  by  ttie  board  Oxing  the  rates 
to  be  charged  and  rales  <tf  service  to  be  ob- 
served  the  defendant  In  tl£e  'operation  of 
ItB  irrtgatitm  system.  Tbis  ordinance  has 
ever  since  ronalned  ta  force.  This  statate 
applies  only  to  persona  and  corporations  en- 
gaged in  the  sale^  rental,  or  tUstrlbation  of 
water  for  public  use.  By  apiriiying  for  this 
relation  the  defendant.  In  effect,  admitted 
that  it  was  a  pnbllc  service  oorporatitm,  ad- 
ministering a  public  use,  and  Uiat  the  water 
it  pumped  and  distributed  was  dedicated  to 
puUic  use.  It  immediately  oonfonned  to  the 
rates  and  rules  so  established,  and  oontlnDed 
to  do  so  until  December,  1005,  a  period  of  six 
years.  It  appears  that  Uie  water  plant  and 
■system  was  ccmstmcted  and  i^terated  to  ob- 
tain water  for  the  irrigation  of  the  47  lots 
into  which  said  tract  of  1,675  acres  was  sub* 
divided.  Tb»  plaintiff  and  Kdly*  bis  grantor, 
have  acquiesced  In  this  change  In  the  charac- 
ter of  the  use  and  In  the  rates  and  rules  es- 
tablished by  the  board.  There  Is  evidence 
tending  to  show  that  all  the  other  owners  of 
lots  in  said  tract  likewise  acquiesced  therein. 
The  Judgment  herein  IB,  of  course,  without 
force  as  to  other  lot  owners,  but  the  evidence 
of  acquiescence  supports  the  flndii^  that  de- 
fendant Is  supplying  a  pnbllc  use,  instead  of 
the  original  private  rights.  There  Is  also 
evidence  that  the  defendant  made  sales  of 
water  occasionally,  when  It  could  be  spared, 
for  lands  outside  of  the  1,675-acre  tract.  This 
evidence  also  aids  the  conclusion  that  the 
iwlor  use,  whatever  its  character,  has  been 
oonverted  Into  A  public  use  ftir  tito  benefit  ol 


all  the  lands  within  said  tract  that  are  suit- 
able  for  irrigation  and  under  the  flow  of  the 
ditdies  and  in  convenient  distance  therefrom, 
and  that  plaintiff  is  entitled  to  the  use  of 
the  water  on  payment  of  the  rates  so  eetab- 
liBhed. 

[I]  There  Is  evidence  'Uiat  In  December, 
1806,  the  defendant  made  and  entered  on  Its 
minutes  a  resolution  purporttng  to  fix  rates 
and  rules  for  the  sale  and  delivery  of  its 
water  different  from  tboee  fixed  by  the 
board  of  supervisors;  tbat  thereafter  It  did 
not  conform  to  the  rates  and  rules  of  the 
board,  and  that  In  1909  It  again  attempted  to 
declare  its  own  rates;  also  that  in  1910  it 
changed  its  articles  of  incwporatlon  bo  as  to 
make  them  decOare  that  it  was  organized  tor 
the  purpose  of  supplying  water  "as  a  private 
corporation,  and  not  as  a  public  water  com- 
pany, for  private  use,  and  not  for  public  use," 
and  that  its  stockholders  should  have  a  pre- 
ferred right  to  the  water.  The  original  arti- 
cles declared  that  the  company  was  formed 
to  supply  water  and  sell  the  same  f<»r  Irdga- 
tton.  This  would  empower  It  to  do  this  busi- 
ness for  either  a  private  use  or  a  public  use, 
at  its  opti(»L  It  Is  claimed  that  by  reason 
of  its  ccmduct  it  has  changed  its  character, 
as  well  as  the  use,  and  is  not  bound  to  con- 
tinue the  service  as  for  a  pnbllc  naa  It  is 
obvions  that.  If  the  water  had  become  dedi- 
cated  to  public  use  in  1905,  it  was  not  with- 
in the  power  of  the  defendant,  as  purveyor 
or  owuOT  thereof,  to  revere  the  dedication 
and  convert  it  Into  a  private  use.  This  can- 
not be  done  In  any  case  without  the  consent, 
express  or  Implied,  of  all  the  benefldariea  of 
the  use.  Such  consent  was  not  shown.  The 
point  la  settled  by  the  dedsions  of  this  court 
in  Leavitt  t.  Ztasse.  Irr.  Ca.  157  CaL  80,  108 
Pac.  404.  29  Lu  R.  A.  (N.  SO  213,  and  FellDWS 
V.  Los  Angeles,  151  OaL  64.  90  Pac.  137. 

[It]  The  objection  is  made  that  It  was  not 
shown  that  the  signing  or  llUng  of  the  petl- 
tlnt  to  the  board  vt  eopervlsms  ma  author^ 
ized  hj  the  defendant  CMUpany.  No  resolu- 
tion of  the  hoard  at  directors  avtirorlalng  it 
appeared  in  its  minute  book.  But  Ok  petition 
was  signed  by  the  secretary  of  the  company 
In  his  official  diaracter  as  such,  and  the  tes- 
timony ct  Ctould.  who  was  the  oeguiixer  and 
at  the  time  the  manager  of  th»  company,  was 
that  **tttepB  were  tafc«a  by  the  company  to 
have  the  board  of  supervisors  establish  rates 
for  tbe  sale,  rental,  and  dlsposiUim  of  tiiat 
water,"  and  that  wh«i  this  was  doqe  tb» 
company  ccmformed  to  the  rates  established 
by  the  supervisors.  As  before  stated,  this 
continued  until  1900.  We  think  this  shows 
tb&t  the  cmnpany  authorised  the  "^gpl^g  and 
filing  of  the  petition. 

[If]  The  cause  was  tried  upon  an  amend- 
ed complaint  The  original  complaint  stated 
tbe  facts  substantially  as  set  forth  In  the 
amended  complaint,  but  tbe  prayer  thereof 
was  for  a  writ  of  mandate.  It  was.  In  ef- 
fect, a  proceeding  in  mandamus,  under  sec- 
tions 1084  and  1097  of  the  Code  of  Civil  Pro- 
cedure to  compel  the  defendant  to  deliver 
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watBT  to  plalntUTa  laad  on  parment  ot  the 
establlsbed  rates.  An  alternatlTe  writ  at 
mandate  was  Issued  and  served  on  the  de- 
fendant, A  demurrer  to  the  complaint  was 
thereafter  sustained,  and  thereupon,  on  leave 
of  court,  the  amended  complaint  was  filed, 
changing  the  prayer  bo  as  to  present  an  ac- 
titm  to  have  It  adjudged  that  plaintiff  is  en- 
titled to  receive  water  from  the  defendant 
from  its  plant,  tbat  defendant  Is  in  charge  of 
a  public  use  In  the  water  for  plaintiff's  ben- 
efit, and  for  damages  for  the  lojury  from  its 
previous  refusal  to  supply  eald  water.  The 
defendant  objected  to  this  change  of  the 
character  of  the  case,  and  moved  to  strike 
the  amended  complaint  from  the  files  on  the 
ground  that  It  was  a  departure  and  stated 
an  entlr^  new  cause  of  action.  We  are  of 
the  opinion  that,  under  our  system  of  proce- 
dure, it  is  irregular  to  change  a  proceeding 
in  mandamus  to  an  action  for  eauitable  re- 
lief or  for  the  recovery  of  damages  by  an 
amoodment  of  the  complaint.  In  this  case, 
however,  the  facts  necessary  to  support  the 
prayer  of  the  amended  complaint  were  al- 
leged in  the  original  complaint.  The  case 
has  be«n  tried  on  the  theory  that  it  was  an 
action  for  equitable  relief  and  for  damages, 
and  not  a  special  proceeding  in  mandamus. 
It  does  not  appear,  and  it  Is  not  asserted, 
that  the  defendant  wag  in  any  manner  in- 
convenienced or  hampered  in  the  presenta- 
tion of  the  evidence  or  in  the  conduct  of  the 
case  by  the  change  in  its  character.  The 
difference  in  the  relief  sought  is  slight  Even 
in  mandamus  the  plaintiff  could  have  recov- 
ered the  damages  here  asked.  Code  Civ. 
Proa  I  109S.  The  difference  In  the  form  of 
the  actiiHi  is  technical  In  character,  and  we 
cannot  perceive  that  the  dcfendaiU  has  suf- 
fered substantial  injury  by  the  change,  or 
by  the  conduct  of  the  court  below  In  permit- 
ting it  The  error  is  therefore  not  good 
eanse  for  reversing  the  judgment  Code  Civ. 
Proc.  I  475;  Const  art  6.  S  4^. 

Ttie  objection  that  the  evidence  does  not 
support  the  judgment  for  damages  la  not 
well  taken.  We  cannot  enter  into  the  ques- 
tion of  the  credibility  of  the  witnesses.  The 
valuea  given  by  them  to  the. crops  of  alfalfa 
which  the  evidence  shows  the  land  would 
have  produced  If  defendant  bad  supplied  wa- 
ter when  demanded,  after  deducting  the  cost 
of  production^  are  snffidoit  to  show, the  dam- 
ages allowed. 

The  ja^Upnent  la  afflrmed. 

We  concur:  ANGELLOTTT,  0.  J. ;  SLOSS, 
J.;    HENSHAW,  J.;   LORIGAN,  J. 


PEOPLE  V.  OXNAM.   (Cr.  1921.) 
(Soprems  Court  of  California.   May  20,  1915.) 
1.  CkiMiitAL  Law  b-lj  10  CsiMitTAL  Bispon- 
nBiUTT— Mkntal  Capacity. 

Where  a  person  committing  an  act  crimi- 
nal la  nature  had  BufBctent  mental  capacity  to 
appreciate  the  character  and  quality  of  Us  act. 


knew  and  uoderfltood  that  It  was  a  violation  of 
BQuther's  rights  and  wrong  In  itself,  and  knew 
tbat  it  WEB  prohibited  by  law  and  that  its  com- 
mission would  entail  punishment  to  himself, 
and  could  appreciate  the  possible  and  pn^^ble 
consequencea,  ho  is  criminally  responsible  there- 
for, however  mentally  deficient  he  may  other- 
wise have  been. 

[Ed.  Kote^For  otbsr  caws,  see  Criminal 
Law,  Cent  Dig.  H  58-68;  Dec.  Dig.  «B»4a] 

2.  CnniiiVAi,  Law  «=>570— Meittal  Cafacitt 
— SUFnCIBRCT  OF  EviDincB. 

Evidence  in  support  of  the  plea  of  mental 
incapacity  In  a  homicide  case  Held  insufficient 
to  raise  any  reasonable  doubt  in  defendaut's 
favor. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1285-1288;  Dec.  Dig.  ^ 
670.J 

8.  CanniTAL  Law  4=3686  ~  BBOPiNXNe  ot 
Casb— DiscRvnoH. 

In  a  homicide  case,  the  refusal  to  permit 
defendant,  to  reopen  his  case,  to  introduce  evi- 
deuce  not  dlfFerent  in  character  from  that  elic- 
ited from  sevwal  witoesses  relative  to  their  ob- 
servationa  of  defendant's  condoct  as  bearing  on 
his  mental  capacity  at  various  times  from  short- 
ly after  his  birth  to  a  few  months  before  the 
hcnnicide,  was  not  an  abase  of  discretion,  where 
the  only  difference  sunested  between  this  tea* 
timony  and  the  proposed  testimony  was  that  the 
latter  referred  to  a  time  later  thian  tliat  refer- 
red to  by  any  previous  testimony. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Ceut  Dig,  f|  1619,  1620,  1626,  1626; 
Dec  Dig.  «=»6^1 

4.  Cbhonai.  Law  4»6S6  —  Beofenino  ov 
Case— DiscBETioif. 

Where  it  appears,  on  an  application  to  re- 
open a  criminal  case  to  permit  the  introduction 
of  further  testimony,  that  the  proposed  testi- 
mony Is  of  substantial  Unportance  to  accused, 
the  application  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  ISIS,  IWO^  1626,  1626; 
Dec  Dig.  «s>686J 

5.  CBnfiwAL  Law  «s3»946— Nhw  TaiAt— Nbw- 

LT  DlSOOVSBKD  EVIDKROS. 

A  Dew  trial  should  be  granted  in  a  criminal 
case  for  newly  discovered  eridence  only  where 
such  evideaoe  reudera  a  different  result  prob- 
able. 

[Bd.  Note^Vor  other  eases,  see  Grimiual 
Law.  Cent  Dig.  H  2824-2827,  2886;  Dee.  Dig. 
^945.] 

6.  CanaiTAi,  Law  «Be»ii66— Appul— Dutux. 
OF  Nbw  Trial  —  Nxwlt  Disoovkrid  Evi- 

DRNCE. 

The  denial  of  a  new  trial,  souRht  In  a  homi- 
cide case  for  newly  discovered  evidence  relative 
to  defendant's  mental  capacity,  could  not  be  dis- 
turbed In  the  absence  of  a  clear  abuse  of  dis- 
cretion or  a  showing  that  such  evidence  would 
grobably  produce  a  different  result  on  a  new 

[Ed.  Note.--Vor  other  eases,  see  Criminal 
lAV,  Cost.  Dig;  U  8067-8071;  Dm^  Dig.  «>» 
115ej 

7.  Ihfaivtb  «sb6S— JuTEifzu  Cotntr  Acr— Ju- 

BUDXCTION. 

That  the  matter  has  not  been  submitted  to 
the  juvenile  court  pursuant  to  the  Juvenile 
Court  Act  (St  imZ,  p.  1207)  1  18,  does  not 
deprive  the  superior  court  of  jurisdiction  to 
try  a  defendant  for  murder,  though  it  develops 
on  Uie  trial  that  be  was  under  18  years  of  age 
when  the  crime  was  committed. 

[Ed.  Note.— For  other  cases,  see  Inftmts, 
Cent  Dig.  H  174,  176;   Dec.  Dig.  *=»e8.] 
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8.  GBiiniru  lAw  «s»1033— Appeal— (Xsnc- 
TioN  Below— InvKOTXGATXOir  bt  Juvsnxts 

OOUBl. 

On  appeal  in  a  homicide  case,  an  objec- 
tion that  no  opportunity  had  been  afforded  for 
inveatigatfon  by  the  juvenile  court,  pursuant  to 
the  juvenile  court  act  (St.  1913,  p.  1285),  could 
not  be  conBidered  when  not  presented  below. 

[Ed.  Note.— For  other  cams,  Criminal 
Law,  Gent  Dfg.  H  2630;  Dec.  Dig.  «» 
1033-1 

9.  Infants  «=>68— Subsiibsion  to  Jdvenilb 

COUBT  —  SuaOESTION  Off  DEFENDANT— Ne- 

GESsrrr. 

The  mere  fact,  that  evidence  elicited  on  the 
trial  of  accused  tended  to  ahow  that  he  waa 
UDder  18  years  of  age  when  the  crime  waa  com* 
mitted,  did  not  require  that  the  superior  court 
on  its  own  motion,  without  any  suggestion  be- 
ing made  pursuant  to  Juvenile  Court  Act  (St. 
1913,  p.  1297)  8  18.  cause  an  investisation  to 
be  maae  under  such  act 

[Bd.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  H  174, 176;  Dee.  Dig;  «s»68.] 

In  Bank.  Appeid  from  Sapeilor  Court, 
Lofl  Angeles  Ctnmtar;  Frank  R.  Willis, 
Judge. 

Charles  Bl  T.  dnam  was  ccmvlcfced.  of  mur- 
der, and  appeals.  Afflrmed. 

George  A.  Hooper,  of  Los  Angeles,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  Robt 
M.  Clarke,  Deputy  Atty.  Geo.,  for  tlie  People. 

ANGELLOTTI,  C.  J.  Appellant  and  one 
Glenn  Witt  were  Jointly  Informed  against  for 
the  crime  of  murder,  alleged  to  have  been 
committed  December  22,  1914.  They  were 
tried  separately,  and  appellant  was  convict- 
ed of  murder  in  the  first  degree  and  adjudg- 
ed to  snfTer  deatti.  Tbia  is  an  appeal  from 
such  judgment  and  from  an  order  denying 
a  motion  for  a  new  trial. 

Tbe  circumstances  attendant  upon  the  com- 
mission of  the  homicide  are  stated  in  the 
opinion  of  this  court  in  People  v.  Witt,  148 
Paa  928.  It  appears  that  it  was  this  appel- 
lant who  actually  shot  and  killed  William 
M.  Alexander,  the  deceased,  while  he  (appel- 
lant) and  Witt  were  in  Alexander's  home, 
which  they  had  bun^larlonsly  entered  In  the 
nU^ttime  for  the  purpose  of  committing  lar- 
ceny therein.  The  sole  defense  was  that 
appellant  was  "an  Imbecile,  feeble-minded, 
mentally  deflcleat,  and  without  sufficient  rea- 
soning power  to  understand  the  nature  of  hia 
acts." 

[1]  It  is  not  claimed  that  the  evidence  was 
insufficient  to  sustain  the  verdict  of  the  jury 
on  the  question  of  mental  capacity.  The 
sole  test  prescribed  by  the  law  in  such  cases 
has  been  stated  so  many  times  by  this  court 
that  it  la  hardly  necessary  to  restate  It  here. 
If  appellant,  as  substantially  stated  by  the 
trial  court  to  the  Jury,  had  sufficient  mental 
capacity  to  appreciate  tbe  character  and 
quality  of  his  act,  knew  and  understood  that 
it  was  a  violation  of  the  rights  of  another 
and  In  Itself  wrong,  Jcnew  that  It  was  pro- 
hibited by  the  laws  of  the  land  and  that  Its 
commission  would  entail  punishment  and 


penalties  upon  blmself,  If  he  had  the  ca- 
pacity thus  to  appreciate  tbe  character  and 
comprehend  the  postdble  or  probable  conse- 
quence of  his  act,  he  Is  responsible  to  the 
law  for  the  act  and  la  to  be  judged  accord- 
ingly, however  deflciettt  mentally  he  may 
otherwise  bave  been. 

12]  A  review  of  tbe  record  satisfles  us  that, 
not  only  does  tbe  evidence  elicited  In  the  trial 
suffldentty  support  the  verdict  so  far  as  this 
question  is  concerned,  but  also  that  no  other 
verdict  could  properly  have  been  rendered. 
The  testimony  of  his  witnesses  covered  Oie 
whole  period  of  his  life  from  infancy  down 
to  a  very  abort  time  before  tbe  commission 
of  the  crime,  at  wblcb  tinu,  according  to  the 
claims  of  bis  counsel,  substantiated  by  cer- 
tain evldaice,  be  was  between  17  and  18 
years  of  age.  A  careful  aualysUi  of  tbe 
mass  of  testimony  given  In  support  of  the 
claims  ot  mental  Incapatdty  when  made  tn 
the  light  of  tbe  uncontradicted  evidence  aa 
to  the  drcnmstances  of  the  homicide,  and 
the  conduct  of  appellant  in  regard  therato 
shows  to  us  no  substantial  basla  tor  a  con- 
clusion that  appellant  was  so  mentally  de- 
ficient that  he  was  incapable  of  distinguish- 
ing  between  right  and  wrong  with  relation  to 
the  act  vrlth  which  he  was  charged.  At  best, 
the  testimony  relied  on  simply  showed  sab- 
stantlaUy  that  be  was  not  normal  mentally; 
that  as  a  diild  be  waa  moroae,  timid,  and 
possessed  of  a  violent  temper ;  that  he  stole ; 
that  he  was  somewhat  peculiar,  was  not 
bright,  was  backward  in  his  studies,  was  de- 
ficient In  memory,  etc.  While  some  of  the 
witnesses  testified  that  in  their  opinion  be 
was  of  unsound  mind,  or  Insane,  their  rea- 
sons given  were  not  such  as  to  show  the  de- 
gree of  Insanity  or  want  of  mental  capacity 
necessary  under  the  law  to  exempt  a  person 
from  responsibility,  and  some  stated  that,  In 
saying  they  regarded  him  as  of  unsound 
mind,  they  meant  that  they  did  not  consider 
him  bright  or  mentally  efficient.  Some  of 
the  witnesses  for  appellant  on  this  question 
freely  admitted  that  they  considered  him 
capable  of  distinguishing  between  right  and 
wrong  with  relation  to  such  an  act  as  that 
here  involved,  and  we  find  no  substantial 
testimony  to  the  contrary.  While  Dr.  Allen, 
who  had  examined  appellant  somewhat  cur- 
sorily, said  he  was  defective  meutally  and 
that  he  thought  he  was  an  "imbecile,"  he 
also  testified  that  he  would  not  pronounce 
him  of  unsound  mind,  and  that  he  was  not 
Insane  in  the  ordinary  acceptation  of  the 
term.  According  to  the  uncontradicted  evi- 
dence, appellant  and  his  companion  deliber- 
ately planned  the  commission  of  the  burglary, 
went  to  the  Alexander  home  in  the  night- 
time for  the  purpose  of  executing  their  plan, 
ai^wllant  being  armed  with  a  pistol,  effect- 
ed entrance  through  a  window  whldi  they 
opened,  carefully  removed  their  shoes  to 
prevent  detection,  and  proceeded  with  their 
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ooatHB^ted  work  of  apsm^xlatfiv  mck  val- 
uables as  they  could  find.  Whai  discovered 
In  the  bedrocHn  ot  deceased,  appellant  still 
persisted  In  an  effort  to  acoompUsh  tbe  par* 
pose  of  the  entry,  In  the  stmnClA  ttiftt  ensoed 
ibot  the  deceased*  and  flnaUy  fled  and.  sought 
a  place  of  concealment.  When  found  with 
Witt  In  the  room  in  which  they  had  tatea 
refosB^  be  at  first  aonght  t»  «»^f^  a  woond 
received  by  blm  in  the  lee  while  in  the 
house  of  deceased  as  one  received  elsewhere, 
bat  finally  confessed  bis  snllt  ta  tbe  charKe 
here  Involred.  His  recollection  of  what  took 
place  on  the  nifl^t  of  the  honddde  was  clear 
and  explicit,  and  his  account  was  enbstan- 
tlally  in  accord  with  what  was  testified  to 
\fy  the  other  wttnesaes.  It  would  be  tflfllcnlt 
indeed  to  reooncUe  the  sitnatloD  thus-  pre- 
sented with  any  theory  of  mental  incapacity 
on  his  part  snfflcient  la  degree  to  ezonpt  him 
from  responslblUtr  nnder  ^  law.  Aa  pme> 
tically  said  beltore,  the  evidence  introdoced 
In  auMtort  of  the  idea  of  mental  incapadty 
waa  not,  to  our  minds*  of  incb  a  natore  as'  to 
raise  any  serious  doobt  on  the  qoestloD. 
Three  points  are  made  for  roveiBaL 
It,  4]  1.  It  Is  contended  that  the  trial  court 
erred-  In  refodng  to  allow  defeDdant  to  re- 
open bis  defense  after  be  had  rested,  for  the 
purpose  ct  calUng  and  examining  one  addi- 
tion^ witness  In  smvwrt  of  his  diUm  of  men- 
tal Incapaidty.  The  record  .shows  simply 
this:  The  defense  rested  and  a  recess  was 
taken.  When  court  reoxiTened,  dcitatdant^s 
attorney  said  he  had  been  informed  of  one 
more  witness,  not  even  naming  him.  whose 
testimony  would  be  very  short  The  Jndge 
Inquired  If  the  proposed  testimony  was  any- 
thing different  from  what  bad  already  been 
gtren.  Delteidant's  attorn^  said  the  witness 
waa  one  covering  a  period  later  on,  later  than 
any  period  already  covered*  and  that  the 
testimony  was  somewhat  different,  not  much, 
but  covered  a  period  after  he  left  hmne.  The 
Judge  said  that  he  anticipated  the  witness 
would  testify  somewhat  as  the  others.  De> 
fendnntfs  attorney  said  that  he  had  not  talk- 
ed with  the  witness.  Tbe  judge  said  ha 
Ouiagbt  the  ground  had  beat  ftilly  covered 
and  directed  the  prosecntl<m  to  proceed  wttb 
the  rebuttal 

While  the  matter  ot  allowing  a  party  to  re- 
open his  case  Is  one  committed  to  the  discra- 
tion  of  a  trial  court.  If  it  had  beoi  made  to 
aiv»ear  to  the  lower  court  that  the  imposed 
testimony  was  of  any  substantial  Importance 
to  dtfendant,  we  should  say  that  In  the  ex- 
erciae  of  that  discretion  an  owxwtunlty 
sbonld  have  been  given  him  to  Introduce  it, 
notwithstandli^  bis  previous  annonncement 
that  be  rested.  But  no  sucb  showing-  was 
made  In  the  lower  court,  and  there  Is  noth- 
ing in  the  record  to  warrant  an  assumption 
that  the  testimony  could  have  assisted  de- 
fendant in  the  slightest  dBgxee,  Oonfessedly 
tb*  proposed  evidence  was  not  different  In 
chancter  from  that  elicited  from  a  long  line 
of  witnesses  who  had  testified  as  to  their  ob- 


servations of  d^iendant  at  Yftriow  tlmea 
from  shortly  after  his  birth  to  a  diort  timev 
a  few  muiths  at  most,  before  the  homicide. 
We  have  already  referred  to  the  character 
of  this  testimony.  The  only  difference  sug- 
gested between  this  testimony  and  the  pro- 
posed testimony  was  that  the  latter  referred 
to  a  time  later  lAan  ttmt  referred  to  by  any 
ivevlous  testtmonyf  It  would  be  most  un- 
reascmable  to  assume  that  It  could  possibly 
have  affected  the  verdict 

[I,  ■]  2.  The  motion  for  a  new  trial  waa 
based  In  part  on  the  ground  of  newly  dis- 
covered evidence  relatire  to  the  mental  ca- 
pacity of  the  defendant  It  Is  the  established 
rule  In  this  state  that  a  new  trial  should  be 
granted  on  this  ground  only  where  the  newly 
discovered  evidence  Is  sndi  as  to  render  a 
dlffierent  result  probable,  and  It  has  been  said 
that  tile  Question  as  to  the  effMt  upon  the 
ease  of  newly  discovered  evidence  Is  from  tts 
nature  peciiUarly  one  that  is  addressed  to 
the  discretion  of  the  trial  court 

"Unless  the  appellate  court  can  plainly  see 
that  tfats  discretion  has  been  abused,  that  the 
showing  made  was  of  such  a  character  as  to 
make  it  manifest  that  the  case  would  or  should 
result  differently  on  a  new  trial  in  view  of  the 
newly  discovered  evidence,  the  order  of  tbe  trial 
court  refusing  a  new  trial  •will  not  be  disturb- 
ed.'' People  T.  Sing  Tow,  145  CaL  1*  73  Pao*. 
235* 

The  affidavit  of  the  attorney  for  appAllant 
filed  In  support  of  tbe  motton  was  to  the  ef- 
fMt  fliat  he  bad  Information  to  the -effect 
that  a  lady  In  San  Diego,  naming  ber,  would 
testify  that  when  a  small  child  appellant  had 
suffered  a  severe  attack  of  brain  fever.  Evi- 
dence bad  been  introduced  on  the  tHal  to  the 
effect  that  when  a  small  lAlld  appellant  was 
very  ill  and  bad  oonvnlslons.  The  attorney's 
affidavit  further  showed  that  other  persons, 
naming  them,  would  testify  that  as  a  boy 
appelant  "was  mentelly  deficient'  and  "not 
brl^t"  It  Is  clear  that  as  te  all  this  there 
was  noting  on  which  any  claim  of  abuse  of 
discretion  on  tbe  part  of  tbe  trial  court  can 
propCTly  he  based.  Tbe  other  aflldavlts  filed 
were:  (1)  One  of  Dr.  Bmest  Bryant  Hoag, 
simply  to  the  effect  dat  he  had  on  January 
IB  and  20,  1815,  examined  appellant  his  ex- 
amination covering  some  three  hours,  and 
that  In  bis  opinion,  based  on  J«Ans  Hopkins 
University  revised  Blnet-Slmon  InteUlgenee 
Scale  appellant  has  a  mentality  less  than 
that  of  a  normal  child  <tf  ten  years  of  age; 
(2)  one  of  Dr.  Gharies  W.  Waddle,  to  Hie  ef- 
fect that  he  is  head  of  ttie  de|)artment  of 
psychology  and  education  of  tbe  GallfOmla 
Stete  Ntn-mal  School,  Los  Angeles,  holds  the 
degree  ot  Pb.D.,  and  has  tnd  oondderable 
upiarleince  In  "mental  testing,'*  that  be  has 
tested  defendant,  using  the  Stanford  revision 
of  the  ISlnet-Blmon  mental  tests,  and  that 
be  is  oonvidced  that  detOndant  Is  te^e-ndnd- 
ed  and  not  morally  accountable  fOr  bis  acta 
to  any  greater  degree  than  a  dilld  of  co^ 
responding  "mental  age"  may  be;  (3)  one  of 
William  T.  Boot,  Jr.,  to  the  effect  that  ha  la 
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a  member  of  the  department  of  pereboloflT 
and  education  in  said  normal  Bcbool^  that 
Dr.  Grace  M.  Feniald  and  he  examined  de> 
fendant,  and  that  In  his  opinion,  using  the 
Blnet-Slmon  tests,  defendant  is  of  the  "men- 
tal age"  of  eight  years  and  that  he  would 
class  him  as  a  "low  grade  moron" ;  (4)  two 
of  Dr.  Grace  M.  Femald,  jwrchologlst  at  said 
normal  school  and  the  California  State 
S<Aool  for  Girls  at  Whittler,  having  a  Ph.D. 
degree,  to  the  effect  that  she  examined  de- 
fendant on  January  16,  1816,  and  fonnd  him 
to  be  a  feeble-minded  Individual  of  the  "mot- 
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by  the  Blnet-Simon  test,  and  that  she  does 
not  consider  htm  morally  responsible  for  his 
acts  any  more  than  a  child  of  eight  years 
of  age  would  be  responsible;  and  (5)  one  of 


defendant  by  the  Binet-Slmon  method  or 
scale,  and  concludes  therefrom  that  he  is  of 


'N»  dependent  or  dellnqoent  penon  nndw 
eighteen  years  of  age  shaU  b*  prwecuted  for 

crime  until  the  matter  has  first  been  submitted 
to  the  juvenile  court  by  petition  as  herein  pro- 
vided, or  by  certificate  of  the  lower  court  as 
provided  in  section  sixteen  ^eighteen)  hereof." 

Within  the  meaning  of  aald  act,  the  words 
"delinquent  person"  include  any  person  who 
violates  any  law  of  the  state,  or  any  ordl- 
nance  of  any  town,  etc,  defining  crime,  and 
which  Involves  moral  turpitude.  Section  4. 
It  is  assumed,  although  the  record  does  not 
affirmatively  so  show,  that  the  matter  of  this 
charge  was  never  submitted  to  the  Juvenile 


on  type,"  grading  eight  years  "mental  age"  ^oourt. '  Apparmtly  no  suggestion  of  the  ag« 


of  appellant  as  a  basis  for  arresting  thO' 
prosecution  was  ever  made  In  the  superior 
court,  the  evidence  on  tttat  subject  being  elic- 
ited In  the  ordinary  course  of  the  trial  aa 


Dr.  Thomas  J.  Orbison,  a  pfaysldan  and  snr-  wldeoce  bearing  on  the  Issues  being  tried 
geon,  to  the  effect  that  he  had  examined  thei  ^y  the  Jury.   No  request  was  made  of  th» 


trial  court  relative  to  such  matter  either 
before  the  trial,  on  the  trial  or  on  the  mo- 


the  "mental  age"  of  eight  years,  or  "one  year  ^on  for  new  trial.  There  Is  no  pretense  that 
above  the  Imbecile  age,"  and  that  the  Binet-  any  suggestion  of  age  was  made  to  the  com- 
Simon  method  Is  the  moat  satisfactory  metb- pnlttlng  magistrate.  The  claim  of  any  Ir- 
regularity In  this  behalf  Is  made  for  the  first 
time  on  this  appeal,  and  Is  based  solely  oa 
what  the  evldrace  given  on  the  trial  shows 
as  to  appellant's  age. 

Consideration  of  the  provisions  of  the 
Juvenile  court  law  satisfies  ns  that  the  pro^ 
vision  relied  on  is  not  to  be  taken  as  affect- 
ing the  Jurisdiction  of  the  superior  court  In 
Any  criminal  prosecution.  Hie  design  of  the 
various  provisions  relative  to  Investl^tlon 
by  the  Juvenile  court  of  the  cases  of  delin- 
quent p^^ns  under  the  age  of  18  years  is» 
of  course,  to  afford  an  oi^rtunlty  for  inves- 
tigation of  the  case  of  any  delinquent  person 
by  a  Judge  of  the  superior  court  specially 
charged  with  such  work,  with  a  view  to  as- 
certain whether  the  delinquent  person  is  a 
fit  and  proper  subject  to  be  de«dt  with  under 
the  reformatory  provisions  of  tbe  act,  rather 
than  under  the  laws  generally  iappllcable  to 
offenses.  With  this  design  in  view,  it  is 
made  the  duty  of  Judges,  upon  proper  sug- 
eestlon  and  upon  the  finding  of  certain  facts, 
no  do  certain  things.  By  section  18  of  the 
act,  whenever  a  deposition  or  complaint  is 
filed  In  any  court  other  than  a  superior  court 
charging  a  person  with  crime,  "and  It  shall 
be  niggested  to  the  Judge,  eta,  that  the  per^ 
son  charged  is  under  IS  years  of  age,"  it  is 
made  the  doty  of  the  Judge  to  suspend  all 
proceedings  and  examine  Into  the  question 
of  age,  and  If,  "from  such  examination,  it 
shall  appear  to  the  satisfaction  of  said  judge 

*  *  *  that  said  person  Is  under  the  age 
above  specified,"  he  shall  certify  the  matter 
to  the  Juvenile  court,  and  "Immediately 
thereupon  all  proceedings  against  the  said 
person  on  said  charge  shall  be  auspoaded  un- 
til said  Juvenile  court  shall  Issue  its  mandate 

•  •   •   directing    the    court   •   •   •  to 


od  In  use  for  determining  the  mental  age  of 
a  person.  All  of  the  examinations  of  defend- 
ant on  which  these  statements  were  based 
were  made  apparently  after  the  trial.  No 
satisfactory  reason  was  shown  by  any  of  the 
affidavits  presented  on  the  motion  for  the 
failure  to  ascertain  prior  to  the  trial  by  such 
examinations  as  were  had  subsequent  there- 
to, the  matters  stated  in  these  affidavits. 
But,  regardless  of  this,  we  are  satisfied  that 
we  canuot  properly  hold,  In  the  light  of  all 
the  evidence  given  on  the  trial,  that  the 
showing  made  by  the  afiSdavits  was  such  as 
to  make  it  manifest  that  a  different  result 
would  or  should  be  reached  on  the  question 
of  defendant's  mental  capacity  in  view  of 
the  alleged  newly  discovered  evidence.  This 
being  the  situation,  we  are  not  warranted  in 
rev^^ng  the  order  of  the  trial  court  daiylng 
the  motion  for  a  new  triaL 

[7]  S.  There  was  evidence  given  on  the 
trial  by  appellant's  witnesses  tending  to  show 
Uiat  his  birth  occurred  In  May,  1S97,  which 
woold  make  him  only  17  years  and  7  months 
of  age  at  the  time  of  the  commission  of  the 
crime  with  which  he  was  charged,  and  only 
one  month  older  at  the  time  of  his  trial  in 
the  superior  court.  Apparently  the  only  evi- 
dence to  the  contrary  was  the  fact  that  be 
had  represented  himself  as  over  18  years  of 
age  some  time  before  the  crime  when  he  ap- 
plied for  enlistment  In  the  naval  militia,  and 
his  appearance ;  it  being  testified  that  physi- 
cally be  appeared  older  than  his  real  age. 
Basing  his  claim  upon  the  assertion  that  the 
evidence  on  the  trial  was  substantially  with- 
out confiict  on  the  question  of  age,  appellant's 
counsel  Insists  that  the  superior  court  was 
without  Jurisdiction  to  try  and  sentence  ap- 
pellant In  view  of  the  provisions  of  the  act 


approved  June  16.  1913  (Stats.  1813,  p.  1280). 
In  sectbA  18  oC  thftt  act  It  Is  provided  that: 


commonly  known  as  the  Juvenile  Court  Act,  ^Woceed."  It  will  be  observed  from  this  that. 


even  in  tlie  case  of  a  proceeding  In  an  Infe- 
rior coia-t,  then  <>  no  want  of  jorlsdlcUon' 
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invUed  u  to  penons  who  ai«  tn  tact  nnd«i: 
18  Tears  ct  age.  but  rimply  a  toq  ienaion  of 
proceedings,  wlien,  upon  "sugsestlon"  to  tbe 
jodga  that  tbe  deilnqaent  la  under  tbat  age, 
be  bas  satlaAed  blmseU  tbat  tbe  deUnquent 
Is  under  18  years  of  age  and  bas  so  certified 


and  th«  prooeedtngs  ln  t3ie  snpertor  oourt  did 
not  call  fbr  any  determlnatiott  on  tbat  ques- 
tion. In  tbe  -absenoe  of  such  a  trial  and  de- 
termination on  tbe  question  of  age,  we  have 
no  warrant  £or  dealing  with  this  case  as 
subject  to  the  prorlslons  of  ttie  juvenile 


to  tbe  Jarenlle  .  court.   Thore  Is  nothing  isH  'e6urt  act  upm  the  assumption  that  d^end 


tbe  language  used  In  this  section  to  suggest 
tbe  ld«a  that,  in  the  absence  of  any  sugges- 
tion. Inquiry,  and  determination  by  such 
Judge,  there  Is  any  want  of  Jurisdiction  to 
proceed  under  tbe  general  law  relating  to 
crimes,  simply  because  It  may  subsequently 
be  dsTtifVed  Uiat  the  delinquent  was  in  fact 
under  18  years  of  age.  In  tact,  the  Ian* 
guage  ezpre^ly  requires  tbe  Judge  himself  to 
be  satUiOed  on  the  question  of  age  before  he 
certifies  tbe  matter  to  the  Jurenlle  court  at 
all,  and  unqueatlonaUy  it  was  contemplated 
that  In  the  absence  of  any  such  determlna- 
tioa  by  such  Judge  and  any  proceeding  In 
the  Juvenile  court,  the  case  should  proceed 
In  the  ordinary  way  and  tbat  the  order  qr 
Judgment  of  tbe  Judge  should  be  valid  and 
iiomuae  teom  any  collateral  attack  based  on 
the  Juvenile  court  act  .Section  19  of  the  act, 
at  tbe  end  of  which  is  the  provision  special- 
ly relied  on  here,  provides  for  a  proceeding 
In  the  Juvenile  court  "whenever  it  la  claimed 
tbat  any  person  under  the  age  of  twenty-one 
years  Is  a  neglected,  dei>endent  or  delinquent 
person**;  tbe  same  to  be  commenced  by  the 
filing  of  a  verified  peUticML  praying  that  eucb 
an  adjudication  be  made.  In  said  proceed- 
ing the  court  Is  authorized  to  make  such  or- 
der **aa  Is  meet  In  tbe  premises,"  Including, 
In  the  event  tbat  it  determines  tbat  a  delin- 
quent minor  is  not  a  fit  and  proper  subject 
to  be  dealt  with  under  the  reformatory  pro- 
vldona  ot  tbe  act,  an  order  that  tbe  proceed- 
ing be  dismissed  and  tbe  dellnqoent  "prose- 
cuted under  tbe  general  law."  Then  follows 
tbe  provision  specially  relied  on  here.  We 
regard  this  provision  as  In  no  way  going  to 
the  Jurisdiction  of  the  superior  coifrt  to  pro- 
ceed under  the  general  law  in  the  matter  of 
any  indictment  or  information  filed  therein 
charging  a  public  offense. 

[I]  It  Is  certainly  clear  tbat  no  dalm.  bas- 
ed on  this  provldon  of  the  act  can  be  main- 
tained In  an  appellate  court  after  conviction 
and  Judgment  under  the  general  law,  where 
no  claim  under  the  act  waa  made  prior  to 
the  appeal,  and  there  has  never  been  any  in- 
vestigation and  determination  as  to  Uie  age 
of  tbe  offender.  Such  Is  the  situation  here, 
according  to  tbe  record.  If  we  assume  In  ac- 
cord with  defendant's  theory  that  bis  case 
was  never  presented  to  tbe  Juvenile  court. 
The  age  of  defendant  waa  not  an  issue  tried 
and  determined  In  tbe  superior  court  by  ei- 
ther tbe  Judge  presiding  or  by  the  Jury,  was 
not  even  suggested  to  tbe  trial  Judge  for 
trial  and  determination,  and  we  have  no  find- 
ing tbeietHL  In  other  words,  we  have  no 
Judicial  determlbatlon  at  all  tbat  the  de- 
fendant was,  in  fact,  under  18  years  of  age, 


ant  was  in  fact  under  18  years  of  age,  how^ 
ever  mntdi  evidence  as  to  that  matter  MvAt- 
ed  on  ttie  trial  from  defendant's  witnesses 
may  indicate  such  to  be  the  situation.  Nor 
can  it  be  lusld  in  view  of  the  'dreumstanoes 
of  this  case  as  shown  by  the  record  and  al- 
ready detailed  tlut  there  was  any  error  com- 
mitted by  the  superior  court  in  llils  matter. 

[t]  As  we  have  sidd.  action  of  that  court 
looking  to  Investigation  under  tbe  Juvenile 
court  act  mnn  the  theory  that  defendant 
was  undei*  18  years  of  age  was  never  Invok- 
ed or  even  suggested,  and,  wbatever  mli^t 
have  beeh  the  duty  of  the  court  in  ae  event 
of  sttdt  a  snggestlos  or  request— «  matter 
wfaldi  it  is  not  neoeesary  here  to  consider — 
we  are  satisfied  that  tbe  mere  tact  tbat  eer- 
taln  evidence  tiidted  on  the  trial  of  a  de- 
fendant fbr  a  crime  tended  to  diow  tbat  be 
is  unter  18  years  of  age  does  not  require 
tbe  superior  court  to  take  any  such  action  on 
Its  own  motion. 

We  find  nothing  In  the  record  wanantlng 
a  revetaaL 

The  Judgment  and  order  denying  a  view 
trial  are  afllrmed. 

We  ctmenr:  MBLTIN,  J.;  SHAW,  X; 
HBNSHAW,  X;  IX>RIGAN.  X;  LAWLOB, 
X:  8L088,  X 


BBILES  V.  PAULSON.    (Sac.  2181.) 
(Supreme  Court  of  Califtimla.  May  Ifi,  191S,) 

1.  APFKAL  Aim  BSBOB  ^SolOll— FlIVDIJfas— 
CONCLUSIVENBSS. 

A  finding  od  erideoce  substantially  conflict- 
log  is  coDclusire  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8988-48^;  Dec.  IMt. 
1011.] 

2.  YBITDOB    and    PtTSCHASn  ^31&-0PTI0K 
CONTEAOT— PKBFOBUAKCIK  OT  CONDmOKS. 

An  option  cootract  for  the  sale  of  real  ea> 
tate  gave  the  privilege  of  purchasing  within  a 
certain  time,  subject  to  conditions  specified,  one 
of  which  requirea  the  holder  of  the  option  to  do 
certain  work  before  a  given  date,  and  that  on 
his  failure  to  do  so  the  contract  might  be  ter- 
minated, cannot  he  ctmverted  into  a  bmdlng  con- 
tract of  sale  except  by  acceptance  and  com- 
pliance with  the  conditions,  and.  where  there  im 
a  failure  to  perform  the  specified  work  within 
the  specified  Ume,  the  option  cannot  be  enforced. 

[Ed.  Note— For  other  caHcs,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  23;  Dec.  Dig.  *»18.] 

Department  1.  Appeal  from  Superior 
Court,  Modoc  County;  Clarence  A.  Baker, 
Judge. 

Action  by  Thomas  Bzlles  imalnst  A.  X 
Paulson.  From  a  Judgment  for  plalntU^  de> 
fendant  appeals.  Afllrmed. 
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CorntBh  A  Bobnett,  of  Altnras,  for  appe- 
lant  W.  Lalt  Thompson,  of  Lakevlew,  Or., 
and  Jamlaon  A  Wylle,  of  Altaras,  for  re- 
.flpondenti 

SLOSS,  J.  The  plaintiff  broogbt  thU  ac- 
tion to  obtain  a  decree  declaring  that  the 
rights  of  the  defendant  under  a  certain  writ- 
ten contract  were  terminated.  The  contract 
was  executed  by  the  plaintiff  and  one  J.  J. 
I'ayseur.  The  defendant,  Paalaon,  Is  the  as- 
signee and  successor  In  Interest  of  Payseur. 

By  the  terms  of  the  contract,  which  was 
dated  December  5,  1910,  Briles,  In  considera- 
tion of  a  payment  of  $100,  granted  to  Pay- 
seur  the  option  of  purchasing  certain  lands  In 
Modoc  county  for  $17,000,  at  any  time  up  to 
December  31,  1915.  Paysenr  was  to  have  a 
subdivlsloD  of  the  land  made,  and  prices  ag- 
gregating $17,000  were  then  to  be  pot  upon 
the  Tarlous  parcels ;  such  parcels  to  be  sub- 
ject to  separate  purchase  at  the  prices  thus 
fixed.  Payseur,  If  he  exerdsed  his  option  to 
pur<dut8e  all  or  any  of  the  land,  was  to  pay 
one-fourth  of  the  price  in  cash,  and  tlie  bal- 
ance in  InstallmeDts  as  provided  In  the  agree- 
ment Payseur  was  given  the  right  to  make 
sales  to  third  luirtles;  he  to  receive  all  of 
the  purchase  price  above  the  sums  (aggre- 
gating $17,000)  which  were  to  go  to  plaintiff. 

By  the  agreement  the  second  party  (Pay- 
seur) "agrees  that  he  will  raise  the  dam  upon 
the  reservoir  situated  upon  the  aforesaid 
lands  to  a  height  of  25  feet,  and  will  con- 
struct the  same  of  substantial  width  and  of 
sufficient  soUdlty  .to  withstand  water  pres- 
sure so  that  the  water  contained  In  said  res- 
ervoir shall  not  be  liable  to  burst  therefrom ; 
said  reservoir  to  be  completed  on  or  before 
November  1,  1911."  There  was  a  further 
provision  that  if  tl^e  party  of  the  second 
part,  his  heirs  or  assigns,  should  fall,  ne- 
glect, or  refuse  to  carry  out  and  perform  each 
and  every  agreement  contracted  to  be  per- 
formed by  him,  the  party  of  the  first  part 
(Briles)  might,  at  his  option,  declare  the 
agreement  terminated  and  annulled,  except 
as  to  parcels  already  contracted  to  be  sold. 
.  In  June,  1911,  Payseur  assigned  the  con- 
tract to  the  defendant,  Paulson,  and  on  Oc- 
tober 5,  1911,  Briles  and  Paulson  executed  a 
writing  modifying  the  clause  of  the  ma^  con- 
tract relative  to  work  on  the  dam.  By  the 
modification  It  was  provided  that  Paulson 
should,  on  or  before  November  20,  1911,  wid- 
en the  dam  "15  feet  and  raise  said  dam, 
when  thus  widened,  4  feet  higher  than  pres- 
ent dam." 

On  Slarch  22,  1912,  the  plaintiff  served  on 
the  deffudant  a  notice  that  he  elected  to 
terminate  and  annul  the  contract  of  Decem- 
ber 5,  1910,  because  of  the  failure  of  the  de- 
fendant to  comply  with  his  agreement  (as 
modified)  to  raise  and  widen  the  dam 
November  20,  1911. 

The  complaint  set  up  the  forgoing  facts, 
and  alleged  that  defendant  had  not  widened 
the  dam  more  than  8  feet,  or  raised  it  to  a 
height  greater  on  the  average  than  2  feet 


Hie  prayer  was  for  Judgment  that  pUdntlff 
was  the  owner  of  tlie  land,  that  the  contract 
be  declared  tmnlnated,  and  that  It  be  sur- 
rendered for  eancellatlfm.  Tba  defendant;  fn 
hie  ani^trer,  asserted  that  he  had  fully  pesr- 
formed,  bat  prayed  that,  If  It  dionld  he  found 
'that  his  attempted  perfonnanoe  was  Imper- 
fect, he  be  allowed  a  rctteonable  time  to  cnn- 
plete  the  same.  The  flndli^  of  the  court 
were  In  favor  of  the  plaintiff,  and  Judgment 
followed  as  prayed  by  the  c(»niAaint  ThB 
defendant  appeals  fixnn  the  Judgment 

[1]  It  Is  nrged  that  the  erldenoe  does  not 
support  the  finding  that  deCoodairt  had  not 
widened  the  dam  more  than  8  feet,  nor  raised 
It  more  than  2  feet  But  the  ugnment  made 
In  this  behalf  Is  evidently  based  npon  the  no- 
tion that  this  court  may  velgb  <^n>08ing  tes- 
timony, and  determine  that  Oie  statements 
made  by  the  defendant's  witnesses,  rather 
than  those  of  the  witnesses  for  plalntltt, 
should  have  been  g^ven  credence.  Sncb  de- 
termination cannot;  of  course,  be  made  by 
an  appellate  court  yfben  tbere  Is  a  sub- 
stantial conflict  In  the-  evidence,  the  finding 
of  the  court  betow  must  be  sustained  here. 
Without  qnestlott  the  record  In  this  case  dis- 
closes such  substantial  conflict 

[2]  The  only  other  point  made  appellant 
is  that,  even  though  there  had  been  a  failure 
to  do  the  required  woik  withbi  the  time  Um- 
Ited,  his  rights  under  the  contract  should  not 
have  been  forfeited  outrl^t  but  he  should 
have  been  allowed  a  reasonable  time  to  com- 
plete performance.  It  is  argned  that,  since 
equity  abhors  forfeitures,  the  defendant 
should  be  relieved  from  the  effect  of  bis  f 
ure  to  perform  within  the  sUpnlated  time. 
The  provision  regarding  time  was  not,  It  la 
claimed,  of  the  essence.  Whatever  force  this 
argument  mlE^t  have  If  the  agreement  had 
been  one  binding  the  plaintiff  to  sell  and  tlie 
defendant,  or  his  assignor,  to  boy.  It  certain- 
ly can  have  no  application  to  the  contract 
which  was,  in  fact,  made.  That  contract 
created  a  mere  optlm,  under  which  the  de- 
fendant had  the  privilege  of  buying  (but  was 
not  bound  to  buy),  within  a  certain  time, 
"subject  to  the  conditions  herein  contained." 
One  of  the  condiUons  was  that  he  should  do 
certain  work  on  the  dam  before  a  given  date, 
and  another  was  that  If  he  fftiled  to  pei^ 
form  this,  or  any  oUier  thing  agreed  by  him 
to  be  done,  the  plaintiff  might  terminate  the 
contract  The  defendant  conld  not  convert 
the  option  Into  an  a^eement  of  sale  binding 
upon  the  plaintiff,  except  by  complying  with 
the  conditions  upon  which  the  plaintiff  had 
agreed  to  sell.  Richardson  v.  Hardwlck,  106 
U.  S.  254,  1  Sup.  Ct  218,  27  L.  Ed.  146; 
White  V.  Bank  of  Hanford,  148  Cal.  552,  83 
Pac.  698. 

"Acceptance  must  be  made  and  conditions  per- 
formed within  the  time,  if  any,  limited  by  the 
option,  in  order  to  constitute  a  contract  oC  sale; 
time  lieinR       the  essence  ia  such  coatracts." 

39  Oyc.  1541,  and  cases  cited. 

A  court  of  equity  would  not  be  JustiSed  in 
relieving  a  party  from  the  effect  of  his  fall- 
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vre  to  comi^  Trltk  tbe  condltloiu  on  which 
lie  bad  granted  the  privily  of  buying. 
Thlfl  would  be  making  a  new  contract  for  the 
parties,  and  compelUng  ttie  owner  to  sell 
when  he  had  not  agreed  to  do  so. 

"The  assent  or  act  of  acceptance,"  as  the 
court  said  in  Steele  Bond,  S2  Minn.  14,  21, 
18  N.  W.  830,  "whether  by  payment  or  the  ful- 
fiilment  of  some  other  condition,  was  neceflsarily 
to  be  made  within  the  time  limited;  otherwise 
no  contract  could  be  consummated.  *  *  * 
Equity  cannot  vary  the  terms  of  such  a  stipu- 
lation by  an  extension  of  the  privilege.  The 
time  limited  for  acceptance  or  payment  Is,  in 
such  case,  part  of  tbe  contract  or  option,  and 
equity  cannot  interfere,  unless  In  cases  where 
its  jariadlctlon  can  be  properly  hiToked  od  the 
CToond  of  fraud  or  mistake,  which  Is  not  alleged 
bcrew" 

The  Jadgment  is  affirmed. 

We  ooncnr :  SHAW,  3. ;  IAWIX>B,  J. 


DIBBLE  T.  RELTANCB  LIFE  INS.  CO.  OF 
PITTSBURG,  PA,    (S.  F.  6449.) 

(Snpreme  Coart  of  California.    May  15,  1916. 
Rehearing  Denied  June  14,  1915.) 

1.  iNsnBAHCE  ^»400— Lira  Iksobancb— SWP- 
ui.ATiowa— Validity. 

An  incontestable  claose  in  a  life  policy 
issued  to  a  trusted  employ^  of  insurer  is  as 
binding  on  insurer  as  If  the  policy  had  he&i 
issued  to  a  stranger,  for  the  parties  sustain  the 
same  relation  as  in  tbe  ordinary  case  of  life 
insoranoe. 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  EHg.  |  1086 ;  Dec.  Dig.  «=>400.] 

2.  iNBUBANCK  «=»400— LlXB  INSUBAWO*— 1h- 
COHTEBTABLE  CLAUSB— ApPLIOABILITT. 

A  provision  in  a  life  policy  that  it  shall 
not  be  contested  after  one  year  from  its  date, 
ttixiept  for  nonpayment  of  premiums,  prevents 
intnrer  from  contcetiDg  the  policy  after  one 
year,  on  tbe  ground  that  insured,  when  apply- 
ing for  insoranoe  and  at  all  tinea  tliereafter, 
was  seriously  ill.  though  the  policy  also  pro- 
vides that  it  shall  not  take  effect  until  the  pre- 
mium is  paid,  while  insured  is  in  good  healtb, 
and  the  policy  shall  have  been  duly  iaaued. 

[Bd.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  I  1086;  Dec  Dig.  «=»400.] 

3.  Pleadino  «=>264— AuENBUENTa— ErracT. 

An  amended  answer  supersedes  the  original 
answer. 

[Ed.  Note.— For  other  cases,  see  Plesding, 
Cent.  Dig.  K  803-805;  Dec.  Dig.  «=>264.1 

4.  PuBADiNG  «=»9a— Defenses— IKC0N6I8TEWT 
Defenses— Right  to  Plead. 

Inconsistent  defenses  may  be  separately 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  189.  1^  i  Dec.  Dig.  «=»93.] 
6.  Ihsubanod  <^s>400— Life  InsuBAHCB— Ih- 

COKTBSTABLB  CLAUSE— EFFECT f 

A  provision  in  a  life  policy  tbat  it  shall 
be  incontestable  after  one  year  from  its  date, 
except  for  nonpayment  of  prMiioma,  precludes 
any  defense  after  the  stipulated  period  on  ac- 
count of  false  stateQients  warranted  by  insured 
to  be  true,  though  the  statements  were  fraudu- 
lently made,  unless  fraud  is  expressly  or  im- 
pliedly excepted  from  the  effect  of  tbe  provision. 

lEA,  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  t  1086 ;  Dec.  Dig.  «sa400.] 


6.  Irsubancb  «3»400— Los  Insvbaiio»— In- 
contestable CU,USB  —  VAUDXTT  —  "AUi 
Contracts." 

Civ.  Code,  i  1688,  providing  that  "all  con^ 
tracts"  which  bave  for  their  object  the  exemp- 
tion of  any  one  from  responeibilicy  for  his  own 
fraud  are  against  the 'policy  of  the  law,  includes 
life  insurance  policies,  but  does  not  render 
invalid  a  daoae  declaring  that  a  policy  shall  be 
incoatestable  after  one  year  from  its  date, 
thoufli  construed  to  preclude  the  defense  of 
fraud  by  insured,  for  the  object  of  the  clause  is 
only  to  provide  a  shorter  term  for  maiotafning 
a  claim  on  the  ground  of  fraud  tlian  is  pre- 
scribed by  limitations. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g  1086 ;  Bee.  Dig.  «=>400.] 

7.  IN80BANCE  ®=»400— Life  Insubance— In- 
contestable Clause— OoNsiBUCTioN. 

A  provision  in  a  life  policy  that  it  shall  be 
incontestable  after  one  year  from  its  date,  ex- 
cept for  nonpayment  of  premiums  and  except  as 
otherwise  provided  in  the  policy,  does  not  ex- 

gressly  or  impliedly  ^cept  an  action  or  defense 
ased  on  fraud  by  insured,  though  the  policy 
provides  that,  in  the  absence  of  fraud,  all  state- 
ments in  the  application  shall  be  deemed  repre- 
sentationa  and  not  warranties,  and  no  such 
statement  shall  avoid  the  policy  nnlesa  con- 
tained in  the  written  application. 

[Ed.  Note. — For  other  case^  see  Insurance, 
Cent.  Dig.  i  1086;  Dec.  Dig.  «:»400.] 

8.  Insitbancb  €=>640— Life  Insueance— Ac- 
tions—Defenses. 

A  count,  in  an  answer  in  an  actitm  on  a 
life  policy  which  denies  the  issuance  of  the 
policy  in  consideration  of  an  annual  premium, 
18  good  as  against  a  demurrer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  fiS  1654,  1609-1612,  1614-1624;  Dec 
Dig.  «=>640.] 

In  Bank.  Appeal  ttom  Bnperlor  Court, 
City  and  County  of  San  Frandsco;  Frank 
J.  Mnrasfey,  Judge.  ' 

Action  by  Mae  Dibble  against  the  Reli- 
ance Life  Insurance  Company  of  Pittsburg, 
Pa.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.   Reversed,  with  directions, 

J.  C.  Campbell,  Walter  Shelton,  and  David 
L.  Levy,  all  of  San  Frandsco,  for  appellant. 
Lovett  E.  Fraser,  Casper  A.  Ombaun,  and 
Ombaun  &  Fraser,  all  of  San  Frandsoo,  for 
respondent 

ANGELLOTTI,  O.  J.  Ttda  ease  was  (w^ 
dered  retranaferred  to  this  court  fbr  hearing 
and  determination,  by  reason  of  tbe  Inabil- 
ity of  tbe  Justices  of  the  District  Court  of 
Appeal  of  the  Tliird  District  to  ctmcnr  in  a 
Judgment  While  the  cause  was  pending  in 
tbe  last-named  court  Mr.  Justice  Burnett 
prepared  an  opinion,  which  was  forwarded 
to  this  court,  as  required  by  the  Constltu- 
tiott.  That  optnlpn  Is  as  follows: 

"One  of  the  main  points  in  this  controversy 

frrowing  out  of  an  action  for  the  recovery  of  a 
$5,000  life  Insurance  involves  the  construction 
of  the  following  provision  in  the  policy:  'In- 
contestability—This policy  and  the  application 
therefor,  a  copy  of  which  is  hereto  attached, 
constitute  the  entire  contract  between  the  par- 
tica  and  shall  be  incontestable  after  one  year 
from  its  date,  except  for  nonpayment  of  pre- 
miums and  except  as  otherwise  provided  in  this 
policy.  All  statements  made  by  the  Insured 
in  said  application  shall,  in  the  absence  of  fraud, 
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b«  deemed  r^resentatioDs  and  &ot  warranties, 
and  no  Bucb  statement  shall  avoid  the  policy 
unless  it  is  contained  in  the  written  application 
hereof,  a  copy  of  which  appUcatioQ  ia  hereto 
attached.*  As  a  general  rule,  no  doubt,  effect 
will  be  given  to  anch  Btipulation  and  if  the  time 
prescribed  be  reasonable  tbe  insurance  company 
will  be  precluded  from  urging  any  defense,  in- 
cluding fraud,  to  an  action  on  the  policy  if 
said  defense  be  covered  by  said  agreement.  In 
26  Crc.  873.  it  is  stated  as  follows:  *A  clause, 
now  often  inserted  In  polielea^  that  after  bdng 
■in  force  a  specified  time  tbey  shall  not  be  dis- 

Suted  or  shall  be  incontestable,  precludes  any 
efense  after  the  stipalated  period  on  account 
of  false  statements  irhidi  were  warranted  to 
be  true,  evw  thongli  they  were  made  franda- 
lently.' 

"A  great  many  cases  are  cited  in  support  of 
the  text,  those  of  wtiich  relating  to  the  defense 
of  fraud  we  will  notice  specifically. 

"In  Masaacbusetts  Benefit  Life  Association 
T.  Robinson  tl04  Ga.  2S6]  30  S.  E.  918,  42  L. 
R.  A.  261,  the  Supreme  Court  of  Georgia  said: 
'As  the  law  may  prescribe  such  a  iimitation  in 
which  aetiona  shall  be  brought  by  the  party 
to  be  affected,  it  is  also  within  the  powur  of  the 
contracting  parties  to  agree  among  themselTcs 
\ipon  a  period  of  time  wiiicb  would  amount  to 
a  statute  of  limitations,  either  greater  or  less 
than  the  period  fixed  by  the  law.  *  *  *  Par- 
ties interested  in  the  contract  may  waive  the 
benefit  of  the  statute  of  limitations  fixed  by  the 
law,  the  effect  of  the  waiver  being  either  to 
make  a  longer  or  shorter  period  than  the  law 
prescribes.  What  is  said  above  would  seem, 
however,  to  be  subject  to  the  qualification  that 
where  tne  effect  of  the  contract  would  be  to 
vitalize,  by  the  lapse  of  time  fixed  in  the  con- 
tract, an  undertaking  whioK  ttould  otheruAse  be 
void  for  fraud,  the  time  fixed  in  which  the 
party  would  have  a  right  to  rescind  the  con- 
tract on  account  of  the  &aud  must  be  such  a 
time  as  by  the  exercise  of  ordinary  diligence 
the  same  could  have  been  discovered.  •  •  * 
Where  parties  enter  into  a  contract  which  from 
its  nature  affords  an  opportunity  to  one  party 
to  perpetrate  a  fraud  upon  another,  and  it  la 
stipulated  therein  tbat  the  party  who  is  liable 
to  be  defrauded  shall  have  a  specified  time  in 
which  to  make  inquiry  as  to  the  acts  and  con- 
duct of  the  other  party,  he  is  on  notice,  by  the 
very  terms  of  the  contract  itself,  that  fraud 
may  be  involved  in  it,  and  the  duty  is  upon  him 
to  commence  at  once  an  investigation  into  the 
acts,  conduct,  and  representations  of  .  the  other 
party;  and  if  the  time  fixed  is  such  that  the 
information  which  would  show  that  the  fraud 
bad  been  perpetrated  could  have  been,  by  the 
exercise  of  ordinary  diligence,  obtained,  then  the 
parties  are  bound  oy  t£eir  contract  as  to  time, 
and  after  the  lapte  of  that  time  fraud  u  no 
longer  a  defen$e.  This  does  not  violate  in  any 
way  the  well-settied  principle  that  fraud  is  to 
be  abhorred,  vitiates  everything  it  touches,  and 
the  person  guilty  of  it  la  not  to  be  counte- 
nanced in  any  way  by  the  eourta.  While  all 
this  is  true,  it  is  equally  well  settied  that  a 
contract  which  has  for  its  foundation  a  willful 
&aud  may  become  vitalized  and  enforceable 
b^  the  negligence  of  the  party  who  was  the  vic- 
tim of  the  fraud.'  And,  in  considering  some 
other  clauses  tbat  seemed  not 'to  be  covered  by 
the  noncontestable  provision,  the  court  reaffirm- 
ed the  familiar  doctrine  that  where  a  policy 
ia  fairly  susceptible  of  two  different  construc- 
tioQs  the  one  more  favorable  to  the  insured  will 
be  adopted.  The  court  held  that  those  things 
which  were  declared  to  be  acts  which  would 
vitiate  the  policy  could  be  made  ^ectual  as  a 
defense  only  if  asserted  within  tiie  said  three- 
year  period. 

"In  Reagan  t.  Union  Mutual  Life  Insurance 
Co.,  189  Mass.  555.  76  M.  E.  217  [2  L.  B.  A. 
at.  S.)  821.  109  Am.  St.  Rep.  650,  4  Ann.  Cas. 
362]  the  clause  in  controversy  was,  This  pol- 


icy ia  incontestable  from  Me  of  tetue  toi  any 
cause,  except  nonpayment  of  premiom.'  In  hold- 
ing tbat  thia  did  not  preclude  the  defense  of 
fraud,  the  court  said:  'This  is  not  like  the 
numerous  cases  in  which  the  policy  provides 
that  it  shall  be  Incontestable  for  fraud  after 
the  expiration  of  a  specified  time,  which  is  not 
unreasonably  abort  It  has  often  been  held 
tbat  a  provision  of  that  kind  is  valid  because 
it  is  in  the  nature  of  a  limitation  of  the  time 
within  which  the  defendant  may  avoid  the  poticf 
for  this  cause.  Bucb  a  provision  ia  reaauiatMe 
and  proper,  as  it  gives  the  insured  a  guaranty 
against  ■  possible  expensive  litigation  to  defeat 
his  claim  after  the  lapse  of  many  years,  and 
at  the  same  time  i^tsb  the  company  time  and 
an  opportunity  lor  InTastbation,  to  aacertain 
whether  tbe  Contract  sbonld  remain  in  force. 
It  ia  not  against  public  policy,  as  tendinv  to 
put  fraud  on  a  par  witii  honea^  (ettlBg  a  large 
number  of  cases). 

"In  Murray  State  Mutual  Life  Ina.  Go. 
[22  R.  I.  5241  48  Ati.  800  [53  L.  B.  A.  742], 
deceased's  policy  had  been  issued  two  years 
and  all  premiums  paid,  and  it  contained  a  stipu- 
lation that  it  should  be  incontestable  after  two 
years  from  the  date  of  its  issue,  provided  tbe 
premiums  were  paid  as  agreed.  It  was  held,  by 
tlie  Supreme  Court  of  Rhode  Island,  that  the 
contention  that  the  defendant  company  was  en- 
titled to  plead  that  the  insured  made  false  and 
fraudulent  answers  in  his  apidlcation,  in  bar 
of  an  action  on  the  polii^t  Mcauae  the  incon- 
testability clause  was  void  as  condoning  fraud, 
and  as  against  public  policy,  cannot  be  sus- 
tained, since  .the  clause  merely  imposed  a  rea- 
sonable limitation  on  tbe  time  In  which  fraud 
could  be  established. 

"In  Union  Cent.  Life  Ina,  Co.  t.  Fox  [106 
Tenn.  347]  61  S.  W.  62  [82  Am.  St  Rep.  885], 
the  Supreme  Court  of  Tennessee  could  see  no 
force  in  the  declared  distinction  between  policies 
which  are  by  their  terma  to  become  at  once 
incontestable  and  those  to  become  incontestable 
only  after  a  certain  length  of  time,  and  the 
court  declares  that:  'If  tbe  time  may  be  limited 
to  one  year  within  which  tbe  defense  f>f  fraud 
may  be  made  available,  it  is  difficult  to  see 
why  it  may  not  be  Undted  to  six  months  or  one 
m<mth  or  such  other  tiow  less  than  this  aa 
the  company  may  deem  it  important  to  stipa- 
late.'  The  court  further  held  that  before  tbe 
policy  is  issued  the'company  has  abundant  op- 
portunity to  investigate  ooneeming  the  repreeen- 
tationa  of  the  Insmred,  and  that  It  may  bind 
itself  not  to  contest  uie  claim  after  the  con- 
tract la  executed  even  upon  the  ground  ot  fraud. 

"As  to  the  defense  tiiat  the  insured  falsely 
represented  the  state  of  tiis  health,  tbe  Supreme 
Court  of  Wisconsin,  in  Patterson  v.  Mational 
Premium  Mut.  L.  Ins.  Ca  TlOO  Wis.  118]  7S  N. 
W.  980  [42  L.  R.  A.  263,  69  Am.  St.  Rep.  8991 
said:  'Besides,  the  incontestable  clause  would 
seem  to  effectually  bar  this  defense.  If  this 
clause  be  not  altogether  a  glittering  generalityt 
put  in  for  no  purpose  except  to  Induce  men 
to  insure,  it  would  seem  that  It  must  cover  such 
misstatements  or  omissions  as  are  here  alleged. 
Such  clauses  have  been  upheld  by  various  courts. 
•  •  •  We  see  no  reason  why  an  insurance 
company  may  not  take  the  risk  of  ascertaining 
for  Itself  the  condition  of  health  of  tbe  insured.^ 

"The  only  cases  cited  holding  that  a  clause 
providing  that  the  policy  shall  be  incontestable 
from  date  is  void  as  against  the  defense  of  fraud 
are  Reagan  v.  Union  Mutual  Life  Ins.  Co., 
supra,  and  Welch  T.  Union  Cent  L.  Ins.  Co., 
108  Iowa,  224  [78  N.  W.  853]  50  L.  R.  A.  774. 

"In  the  latter  it  is  held  that  'a  provision  in 
an  insurance  policy  that  it  shall  be  inc<mtesta- 
ble  for  any  cause  except  misstatement  of  age 
"except  as  hereinbefore  provided"  will  not  pre* 
dude  the  insurers  from  relying  on  the  war- 
ranties contained  in  tbe  application,  which  is 
part  of  the  ccmtract  and  tbe  statementa  ia 
which  are  made  the  basis  of  the  policy,  and  tbat 
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mnlBsion  ot  fraud  from  Bpe<:i&ed  groonds 
<a  eootflit  will  not  pndude  coat«at  on  that 

|IODltd<* 

"It  may  be  added  that  the  flnbject  is  thor- 
ousUy  conridered  in  the  note  to  Clement  v.  New 
York  Life  Insurance  Co.,  bb  reported  in  42 
L  B.  A.  247.  and  I  think  the  atatement  is  jui- 
tified  that  all  the  recent  cases  and  authorities 
bold  that  where  a  reasonable  time  is  given  for 
inTestifcatton,  an  incontestable  danse  is  valid 
u  against  all  defenses  not  excepted  from  ita 
Qwration. 

"And  in  this  connection  it  may  be  satd  that  X 
can  find  no  varrant  for  the  assertion  that  by 
the  terms  of  the  policy  bere  fraud  is  withdrawn 
from  the  application  of  said  raroTision. 

"There  is  ao  contention  that  fraud  is  eipress- 
1t  excepted  and  I  think  there  is  no  such  implica- 
tion. As  I  understand  it,  the  claosfe  in  which 
tbe  term  is  used  simply  implies  that  in  case 
of  fraud  tbe  statements  made  in  the  application 
shall  be  deemed  icarrantiet,  but  there  is  noth- 
ing to  suggest  that  a  defense  on  said  ground 
Is  not  barred  by  tbe  lapse  Of  the  time  period 
prescribed.  " 

[I]  "Nor  can  I  see  that  the  legal  aspect  of 
tbe  situation  Is  changed  by  the  circumstance 
tbst  the  insured  was  a  trusted  emploj-6  of  the 
company.  As  far  as  the  policy  itself  is  con- 
cerned, the  parties  sustained  tbe  same  relation 
as  in  the  ordinary  case  of  life  insurance..  The 
company  would  certainly  have  tbe  right  to  grant 
to  its  employes  tbe  same  favor  as  to  strangers, 
and  it  should  be  bound  by  tbe  same  obUfationB. 
Indeed,  as  far  as  opportunity  tor  Inquiry  and 
investigation  to  ascertain  fraud  la  involved  in 
tbe  question,  there  fa  reason  for  holding  tbe 
inxurer  to  a  stricter  aocoontaUUty  vhare  an  em- 
ploye is  the  insured. 

"A  more  serious  question  ts  presented  by  the 
consldfrration  of  section  1668  <a  tbe  CUvfl  Code, 
providing  as  follows:  'AH  contracts  which  have 
for  their  object,  directly  or  indirectly,  to  ei- 
^pt  any  one  from  responalbllity  for  hia  own 
fraud  *  *  *  are  agunat  the  policy  of  the 
law.'  It  is  not  disputed  that  It  18  within  tbe 
province  of  the  Legislature  to  declare  sncb 

EriDcIpIe  of  puUic  policy,  and  that  it  should 
e  enforced.  It  is  claimed,  however,  that  the 
sKdon  has  no  application  to  insurance  poUdea, 
but  1  find  no  warrant  (or  this  contention.  'All 
eontracta'  certainly  include  contracts  of  Insur- 
ance, but  I  am  inclined  to  the  view  that,  prop- 
erly speaking,  it  was  not  the  object  of  the  par- 
ties to  said  inaarance  policy  to  exempt  the  in- 
sured from  the  consequences  of  his  n-aud,  but 
the  object  and  effect  of  said  incontestable  clause 
wsB  simply  to  provide  a  shorter  term  for  main- 
taining said  claim  than  Is  prescribed  by  the 
statute  of  limitations.  In  other  words,  in  my 
opinion,  by  said  section  the  Legislature  did  not 
intend  to  condemn  a  contract  that  in  the  in- 
terest of  repose  and  security  would  fix  a  rea- 
sonable limit  for  the  time  in  which  such  defense 
night  be  successfully  urged,  but  the  intention 
was  to  preclude  a  contract  that  would  altogether 
relieve  either  party  of  the  consequences  of  his 
own  fraud. 

[2]  "There  is  another  consideration  which  Is 
Worthy  of  serioDs  attentJon.  It  was  agreed  by 
the  parties  that  the  contract  of  insurance  'aball 
not  take  effect  until  the  first  premium  shall 
have  been  actually  paid,  while  I  am  in  good 
health,  and  the  policy  shall  have  been  signed 
by  the  duly  authorized  officers  of  the  company 
and  issued.'  It  is  urged  by  appellant,  there- 
fore, that  these  three  circumstances,  the  pay- 
ment of  the  first  premium,  the  condition  of  good 
health  on  the  part  of  the  insured  and  the  ex- 
ecution of  the  policy  by  the  company,  were 
eonditions  precedent  to  the  existence  of  any 
contract  whatever,  and  that  nnce  in  tiie  answer 
and  cro8ft<»mplunt  it  appears  that  the  In- 
sored,  when  he  made  the  application  and  at 
all  tunes  tbereafter,  was  not  in  good  health, 
DBt  aezioaalr  ill.  for.  thla  mmmi  me  demurrw 


should  have  been  overmle^  It  it  said  ap* 
pellut  that,  in  Gallant  v.  Metropditan 
Insurance  Co.  [167  Haas.  79]  44  N.  B.  1078: 
There  was  a  provldon  io  a  purported  life  in- 
surance contract  that  no  obligation  was  to  be 
assumed  by  the  company  unless  the  insured 
was  in  good  liealth  at  tbe  date  of  the  policy. 
It  appeared  that  tbe  insured  was  Id  poor  bealoi 
at  that  date,  and  the  court  held  that  tfaere  waa 
no  contract,  and  the  company  was  not  liable. 
This  was  followed  in  Barker  t.  Metr^olitan 
Life  Ins.  Co.  [188  Mass.  542]  74  N.  B.  940, 
in  regard  ta  a  similar  state  of  facts.'  Other 
cases  also  to  the  same  point  are  Volker  r. 
Metropolitan  life  Ins.  Co.  [1  Misc.  Bep.  S74] 
21  N.  Y.  SOpp.  406;  Carmichael  v.  John  Han- 
cock Life  Ins.  Co.  1116  App.  Div.  2911  101  N. 
Y.  Supp.  602;  Dwlgbt  v.  Ins.  Co.  [108  N.  Y. 
341]  8  N.  E.  654,  57  Am.  Rep.  729;  Metro- 
politan Life  Ins.  Oo.  v.  Howie  [62  Ohio  St. 
204]  56  N.  B.  906;  and  Packard  r.  Ins.  Oo. 
[72  N.  H.  1]  64  AtL  287. 

"It  is  to  be  observed,  however,  that  In  none 
of  these  cases  was  there  an  incontestable  clause, 
and  this  circumstance  la  claimed  by  respondent 
to  be  a  vital  distinguishing  fact  In  support 
of  tiie  contention  she  cites  Mohr  v.  Pruden- 
tial Ins.  Co.  of  America  [82  R.  I.  177]  78  AtL 
554;  Mutual  Reserve  Fund  Assoc.  v.  Austin, 
142  Fed.  898  [78  O.  0.  A.  498,  6  L.  R.  A. 
(N.  SJ  1064]:  and  Commercial  Ufe  Insur- 
ance Co.  V.  McGlnnia  [SO  Iftd.  App.  630]  97 
N.  B.  1018. 

"In  the  first  of  these  It  waa  said:  The  de- 
fendant does  not  dispute  that  a  period  <A  more 
than  one  year  had  elapsed  between  the  date 
of  tbe  policies  and  tbe  death  of  the  insured. 
The  defendant  contends,  however,  that  the  i>ol- 
icies  must  have  bad  a  legal  Inception  In  oraer 
to  sustain  an  action  thereon,  and  tiiat  before 
the  plaintiff  could  claim  tbe  benefit  of  the  in- 
contestable clause  she  must  show  that  all  tbe 
conditions  preced«it  to  tbe  issuance  of  the  pol- 
icies have  been  complied  witb.  To  this  con- 
tentl<ni  it  alumld  be  said  that  tbe  policies  were 
issued  and  were  delivered;  that  the  premiuma 
due  upon  aatd  polides  were  received  by  the 
defendant  up  to  the  time  of  tbe  death  of  the 
insured;  that  the  policies  were  treated  by  the 
Insured  and  tiie  defendant  as  subsisting  con- 
tracts between  tbem.  Tbe  poUclea  upon  their 
face  purport  an  obligatioD  on  the  part  of  ^e 
defendant.  To  an  action  to  enforce  this  appar- 
ent obligation  the  defendant  Interposes  the  de- 
fense that  the  insured  was  not  in  good  health 
at  the  time  of  the  delivery  of  the  policies.  Up- 
on this  ground  the  defendant  la  contesting  Ita 
liability  under  the  policy.  Suck  a  contest  it 
within  the  tcope  of  that  elaute  which  makes 
the  poUov  ineontetti^le  after  one  year  from  its 
date  if  all  due  premiuma  ahall  have  been  paid, 
without  by  its  terms  excluding  any  ground  of 
defense.  To  bold  otherwise  would  be  to  per- 
mit such  a  clause  in  Its  unqualified  form  to  re- 
main in  a  policy  as  a  deceptive  inducement  to 
tbe  insured? 

"In  the  Austin  Case  It  was  held  by  the  United 
States  Circuit  Court  of  Appeals,  first  Circuit, 
tha.t  as  far  as  the  incontestable  clause  is  con* 
cemed,  there  is  no  distinction  between  the  con- 
dition precedent  as  to  the  delivery  of  the  poli- 
cy vjhile  in  good  health  and  statements  In  the 
application  which  were  made  warranties,  and 
that  unless  expressly  excluded  they  were  all 
covered  by  tbe  agreement  not  to  contest  the 
policy.  In  the  note  to  this  case,  as  reported 
in  6  ll  R.  A.  (N.  S.)  1064.  It  is  stdd :  The  con- 
tention of  the  defendant  in  this  case  that  the 
incontestable  clause  was  an  agreement  condi- 
tioned upon  the  insurance  having  been  In  forc£, 
and  that  the  insurance  was  not  In  force  becanae 
tbe  assured  was  not  in  good  health  when  tbe 
policy  was  delivered  to  nun,  does  not  seem  to 
nave  been  thought  of  before,  aa  an  extensive 
seardi  faaa  failed  to  diacover  any  case  where 
■Dch  n  defaoae  ma  reltod  on.  Xhe  raasoninc 
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of  -the  court,  however,  aeons  impregnable  in 
apite  of  the  lack  cff  authority  apon  that  specific 
question,  and  ita  position  ia  still  further 
strragtbened  by  a  dedaion  of  the  North  OaroUna 
Supreme  Court  in  Grier  v.  Mubud.  I*  Ins.  Co., 
132  N.  C.  642,  44  S.  £.  . 
.  "The  McGinnis  Caee^  supra,  waa  to  the  same 
effect,  there  being  a  clause  in  the  policy  that  it 
was  not  to  go  into  effect  unl^  the  first  premi- 
nm  was  actueUy  paid  during  the  lifetime  and 
good  healtti  of  the  insured,  but  it  wob  held  that 
this  was  covered  by  the  IncontestaUe  clause, 
and  that  the  insurer  had  waived  .ita  right  to 
urge  such  defense. 

"The  other  cases  cited  by  appellant  in  tbis 
connection  do  not  relate  to  life  insurance,  nor 
do  they  involve  any  conaideration  of  an  agree- 
ment not  to  contest  the  action,  and  therefore^ 
of  course,  they  are  clearly  distinguishable. 

"While  there  ia  peranasive  force  in  appellant's 
reasoning,  I  am  content  to  foUow  the  authori- 
ties upholding  respondent's  position,  there  be- 
ing no  case  in  point  to  the  contrary,  and  there- 
fore must  resolve  this  contention  in-  favor  of 
plain  tiGE. 

"For  the  foregoing  reasons  I  conclude  that 
the  croas-complaint  of  defendant,  seeing  a  can- 
cellation and  annalment  of  said  insurance  poli- 
cy, ia  insufficient  in  its  statement  of  facta,  and 
that  the  demurrer  thereto  was  properly  sus- 
tained. 

"The  amended  answer,  however,  contains  this 
averment :  'I>efendant  denies  tluit  on  the  2d 
day  of  August  1910,  or  at  any  other  time  or 
at  all  at  San  Francisco,  CaL,  or  at  any  place, 
or  at  all,  in  consideration  of.  the  payment  ot 
the  premium  of  ¥61.30  annually'  during  five 
years,  or  for  any  consideration  whatever,  de- 
fendant by  its  agents  duly  authorized,  or  at  all, 
executed  its  policy  of  insurance  No.  29,26$  in 
writing  to  one  Hobert  M.  Dibhle  on  his  life  for 
the  term  of  five  years,  or  any  other  time,  in 
the  sum  of  $5,000,  or  any  other  sum,  or  any 
policy  whatever.*  There  ia  thus  apecifically 
denied  one  of  the  vital,  allegatiooe  of  the  com- 
plaint and  thereby  a  material  issue  is  presented. 

[3,  4]  "It  is  of  no  importanoe  as  a  matter  of 
pleading  that  no  such  denial  was  contained  in 
the  first  answer,  or  that  said  denial  la  inconsist- 
ent with  the  allegations  of  the  separate  defense 
and  also  of  the  cross-complaint.  The  original 
was  superseded  by  the  amended  answer,  and  in- 
consistent defenses  may  be  separately  pleaded. 

"I  think,  therefore,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  first  defense  set 
forth  in  the  amended  answer.  The  said  denial 
may  result  in  no  practical  benefit  to  appellant, 
but,  nevertheless,  it  must  be  considered  apart 
from  the  other  defenses. 

"It  would  seem  to  follow  that  the  judgment 
should  be  reversed,  with  directions  to  the  court 
below  to  overrule  the  demurrer  to  the.  first 
count  of  the  answer." 

[B]  It  Is  stated  In  the  foregoing  opinion 
that  "there  Is  do  contention  that  fraud  Is  ex- 
pressly excepted"  from  the  effect  of  the  in- 
contestability provision.  In  this  respect,  as 
is  pointed  out  by  counsel  for  appellant,  the 
learned  justice  was  in  error,  as  tiie  claim 
was  expressly  made  in  their  briefs.  With 
this  minor  exception,  going  in  no  way  to  the 
merits  of  the  appeal,  we  are  satisfied  that 
the  oploiOD  is  in  all  respects  ctrtrect,  Includ- 
ing, of  course,  the  view  expressed  to  the  ef- 
fect that  there  is  no  good  warrant  In  fact  for 
the  assertion  that  by  the  terms  of  tlie  policy, 
fraud  is  withdrawn  frou  the  application  of 
the  incontestability  provlaion,  and  we  adopt 
such  opinion  as  a  part  of  the  optnlon  of  this 
court. 

[II  Aa  Ifl  ahowft  by  this  oflnkm,  th«  ded- 


slona  in  other  states  are  jwacUcally  imaxii* 
moos  In  holding  that  a  provision  In  a  life- 
insurance  policy,  to  the  effect  that,  after  be* 
lag  In  force  the  spedfied.  time,  it  shall  be  In- 
contestable, precludes  any  defense  after  the 
stipulated  period  on  account  df  false  state* 
ments  warranted  to  be  true,  even  though 
such  statemei^ts  were  fraudulently  made,  un- 
less by  the  terms  of  the  policy  fraud  Is  ex- 
pressly or  impliedly  excepted  from  the  effect' 
of  such  provision.  Learned  counsel  for  ap-, 
pellant  do  not  appear'  to  dispute  this,  but 
earuestly  claim  that  section  1068,  Civil  Code, 
necessitates  a  different  ruling  in  this  state. 
We  cannot  so  read  the  section,  and  entirely 
agree  with  what  is  said  in  the  opinion  of  Mr. 
Justice  Burnett  in  regard  thereto.  The  an- 
swer to  the  claim  is  the  same  that  has  uni- 
formly been  made  by  the  courts  of  other 
states,  to  the  claim  tbat  the  well-settled  prin- 
ciple that  "fraud  vitiates  everytiilng  it  touch- 
es, and  the  person  guilty  of  It  Is  not  to  be 
countenanced  in  any  way  by  the  courts" 
voids  such  a  provl^on  as  one  against  public 
policy.  The  opinion  contains  expressions 
from  other  courts  on  this  subject  To  these 
may,  with  pn^riety,  be  added  the  views  of 
the  Court  of  Appeal  of  New  York,  expressed 
in  Wright  v.  Mutual  Benefit  Association,  118 
N.  Y.  237,  23  N.  £.  186,  6  Ll  B.  A.  781,  16 
Am.  St.  Rep.  749,  as  follows: 

"It  is  not  a  stipulation  absolute  to  waive  all 
defenses  and  to  condone  fraud.  On  the  con- 
trory^  it  recognizes  fraud  and  all  other  defenses, 
but  it  provides  ample  time  and  opportunity 
within  which  they  may  be,  but  beyond  which 
they  may  not  be,  established.  It  is  in  the 
nature  oi  and  serves  a  similar  purpose  as  stat- 
utes of  Umitationa  and  repose,  the  wisdom  of 
which  is  apparent  to  all  reasonable  minds.  It 
is  exemplined  in  the  statute  giving  a  certain 
period  after  the  discovery  of  a  fraud  in  which  to 
apply  for  redress  on  account  of  it  and  in  the 
law  requiring  prompt  application  after  its  dis- 
covery, if  one  would  be  relieved  from  a  con- 
tract infected  with  fraud.  The  parties  to  a 
contract  may  provide  for  a  shorter  limitation 
*  *  *  than  that  fixed  by  law  and  such  an 
agreement  is  In  accord  with  the  policy  of  stat^ 
utea  of  that  character.** 

[7]  The  incontestability  provision  cannot 
be  reasonably  construed,  In  our  opinion,  as 
either  expressly  or  Impliedly  excepting  an 
actlw  or  defense  based  on  firaud.  The  entire 
provision,  as  we  read  it,  ao  far  as  applicable 
here.  Is  that: 

"This  policy  •  •  •  shall  be  incontestable 
after  one  year  from  its  date,  except  for  nonpay- 
ment of  premium  and  except  as  otherwise  pro- 
vided in  this  policy." 

The  language  Immediately  following  on 
which  appellant  relies,  while  bearing  upon 
the  question  of  the  liability  of  the  Insurance 
company  under  the  policy,  obviously  has  ref- 
erence to  an  entirely  different  matter  from 
that  referred  to  in  the  preceding  sentence, 
it  simply  provides  that,  in  the  absence  of 
fraud,  all  statements  In  the  application  shall 
be  deemed  representations  and  not  warran- 
ties, and  no  such  statement  shall  avoid  tiie 
poUcy  unless  eootaioed  In  the  written  ai^iW 
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cation.  Aa  snbatantlally  said  in  Mr.  Jnstloe 
Burnett's  oi^ktn,  there  Is  nothing  herein  to 
s^geet  that  a  defense  on  the  ground  of  fraud* 
ulent  statements  wUl  not  be  barred  by  the 
lapse  of  the  .time  prescribed  In  the  preceding 
proTlslon.  See,  In  tbis  connection,  Clement 
T.  Insurance  Go,  101  Tenn.  22,  SO,  46  8.  W. 
661,  42  U  B.  A.  247,  70  Am.  St  Rep.  6S0. 
Beferrlng  to  the  words  in  the  first  sentence 
"except  as  othem'lse  provided  in  this  policy/' 
we  find  no  proTlsl<m  In  the  policy  otherwise 
proTldlng  as  to  a  false  statement  in  the  ap- 
plication, unless  perhaps  the  prorislon  under 
the  same  heading  of  "Incc»itestablUty"  that 
"If  the  age  of  the  Insured  has  been  misstat- 
ed, the  amount  payable  hereunder  shall  be 
such  as  the  premium  paid  would  have  pur- 
chased at  the  correct  age"  Is  audi  a  prorislon. 
It  should  be  borne  in  mind,  in  construing 
theee  prorlstons  of  tbe  poUcyr  that  nnder 
well-settled  rules  all  doubts  at  amUgnltles 
must  be  iceotred  against  the  Insurance  com- 
pany. 

As  to  the  other  points  made  by  defoid- 
ant,  there  la  do  necessity  tat  adding  any. 
thing  to  what  is  said  In  the  opinion  of  Mr. 
Justice  Burnett 

[t]  For  the  reasons  stated  In  that  opinion, 
we  see  no  escape  from  the  conclusion  that 
Oie  demurrer,  while  properly  sustained  as  to 
the  further  and  separate  answa  and  defense^ 
and  to  the  cross-complali^  sbouia  hat«  been 
ovemded  as  to  the  first  count  ot  ttie  answer, 
in  view  of  the  tpeOO/d  denial  tber^n  of  the 
encutlou  of  the  policy.  It  should  perhaps 
be  said,  in  justice  to  the  learned  judge  of  the 
lower  court,  that  it  im  extremely  probable 
that  the  ezlstmce  of  this  denial  was  not 
spedflcally  urged  on  the  argument  In  the 
lower  court  It  is  true  that  flie  denial  may 
remit  in  no  practical  benefit  to  defendant, 
but,  of  course,  it  is  imposslUe  for  us  to  know 
irtiat  erUlenoa  may  be  obtainable  by  defend- 
ant on  the  issue  thus  clearly  made.  Def«id- 
aat  was  oertalnly  entitled  to  an  oi^rtunlty 
to  presMit  Its  proofiB  on  tbls  issue,  in  view 
of  the  condition  of  Ote  pleadings,  and  as 
each  defense  must  be  considered  separate 
and  apart  from  aU  other  d^enses,  no  court 
can  hold  in  advance  of  a  trial'  that,  given 
muii  an  opportunity,  defendant  could  not 
diow  that  the  policy  was  not,  in  fact,  ever 
executed. 

The  Judgment  of  reversal  to  be  given  shall 
not  be  taken  as  affecting  the  order  of  the 
trial  court  sustaining  the  demurrers  In  so  far 
as  the  further  answer  and  the  cross-com- 
plaint of  defendant  are  concerned. 

The  Judgment  is  reversed,  with  directions 
to  the  lower  court  to  overrule  the  demurrer 
of  plaintiff  in  so  far  as  the  first  count  of  the 
answer  is  concerned.  ' 

We  concur:  SHAW,  J.;  SLOSS,  J.;  LOR- 
XOAN.  J.;  M£LVIN,  J.;  LAWLOB,  J.; 
HENSHAW,  J. 


GHBI3SINGER  v.  SOIETHKRN  PAG.  GO. 
et  aL    (Sac.  2171.) 

(Supreme  Court  of  California.   March  16,  lOlS. 
Rehearing  Deoied  April  Ifi.  1916.) 

1.  Railboaos  <S=»387— Cbobsing  Accideni»— 
Defsnses. 

One  injured  at  a  railroad  crossing  can- 
not recover  notwithstanding  the  negligence  of 
those  in  cham  of  the  train,  wbne  his  own  con- 
tributory negugenee  was  the  proximate  cause  of 

the  injury. 

[Bd.  Note.— For  other  caBes,  see  Railroads, 
Cent  Die.  Si  1296,  1314-1316;  Dec.  Dig.  «=> 
887.]   ,  , 

2.  RAiLROikSs  4=9400— CaoasiNO  Accxdxnts— 
Actions. 

In  an  action  by  one  run  down  by  a  train, 
evidence  held  to  ebow  that  be  did  not  look  or 
Listen  and  so  to  warrant  nonsuit 

[Ed.  Note. — For  other  caseB,  see  Railroads, 
Cent.  Dig.  H  1365-1381;  Dec.  Dig.  ^400J 

8.  EVIDERCX  «=»588— CaOSBIHa  AjCCIDSHI^ 

Physical  Facts. 

Testimony  by  one  run  down  at  a  crossing 
that  he  looked  and  listened  should  b«  disregaro- 
ed  where  in  conflict  with  physical  facts. 

[ISd.  Nate.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2437;  Deo.  Dig.  «=>588.] 

4.  Railxoaos  4s>38&r-<!lBoeszso  Accident^— 

Look  anu  Liffnn  Ruu. 

A  railway  track  being  a  warning,  a  traveler 
must  take  every  reasonable  opportunity  to  look 
and  Usten  for  trains. 

CBd.  Note.— For  other  cases,  see  BailitMds, 
Cent  Dig.  H  3305-1310;  DecTbig.  «»383.) 

6.  Neouobkcb  4=»13&-JUBT  Qpsstion, 

While  ordinarily  contributory  nM:Ugcnce,ls 
e  question  for  the  Jury,  It  need  not  submitted 
where  the  standard  of  conduct  Is  so  rtbvions  as 
to  be  ai^Ucable  to  all  persons,  and  pWbtift  lias 
not  complied  with  that  standard, 

(Ed.  Note.— For  other  cases,  see  Negligencei 
Cent.  Dig.  H  277-B58;  Dec  Dig.  «=>1»£] 

Lawler,  J.,  dissotting. 

BepartmeM  2.  Aiqteal  from  Snrterlor 
Court,  Glcain  County ;  Wm.  M.  Flnchl  Judge. 

Aeti<m  by  B.  P.  Ghrteslnger  agaliut  the 
Southern  Padfle  Company  and  another. 
From  a  Judgmort  for  defendants  and  'kn  or- 
der doiylDg  new  trial,  pUdntUt  apprals.  Af- 
firmed. 

Beu  F.  Gels  and  Duard  F.  Gels,  both  of 
Willows,  for  appellant  Frank  Freeman,  of 
Willows,  for  respondents. 

MELVIN,  J.  Plaintiff  was  In/ured  by  a 
north-bound  limited  train  of  th^  defendant 
corporation  while  he  was  crossini^  the  main 
track  of  that  company's  railroad  at  Willows. 
Defendant  Riley  was  the  engineer  of  the 
train  which  struck  plaintiff.  In  his  action 
for  damages  after  all  of  the  -testimony  in 
plaintiff's  behalf  had  been  heard  the  court 
sustained  a  motion  for  nonsuit  and  Judg- 
ment was  gireu  accordingly.  From  the  sold 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial  platntlfC  appeals. 

[1]  There  was  a  confiict  of  evidence  upon 
the  subject  of  warning  blasts  of  the  whistle, 
but  for  the  purposes  of  this  diacussloa  it 
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must  be  aaanmed  that  the  engbieer  neither 
sounded  the  whistle  nor  catwed  the  bell  to 
be  rung,  Hie  evidence  shows  without  con- 
flict that  the  train  was  moving  at  a  rate  of 
speed  of  approximately  20  miles  an  hour. 
But  the  fact  that  the  uspal  precautions  were 
omitted  and  the  defendants  were  negligent 
does  not  require  a  reversal  of  the  Judgment 
and  order  if  the  otfaor  circumstances  In- 
dicate, as  matter  of  law,  that  from  the  most 
favorable  view  of  the  facts  the  eourt  must 
have  concluded  that  plaintiff's  own  negli- 
gence was  the  proximate  cause  of  the  injury. 
Holmes  V.  South  Padflc  Coast  Ry.  Co.,  97 
CaL  167,  81  Pac.  884 ;  Green  v.  Lob  Angeles, 
etc.,  R.  R.  Co.,  143  Gal.  37,  76  Pac.  719,  101 
Am.  St.  Rep.  68;  Hutson  T.  Southern  Cal. 
Ry.  Co.,  150  Cal.  704,  S9  Paa  1093;  Erie 
Sy.  Co.  V.  Kane,  118  Fed.  234,  S6  C.  O.  A. 
129;  Herbert  v.  Southern  Pacific  Co.,  121 
Cal.  282,  63  Pa&  651;  Heltman  v.  Pacific 
Electric  Ry.  Co.,  10  Cal.  App.  398,  102  Pac 
15 ;  Wilkinson  v.  Oregon  Short  Une  Hi.  Co., 
35  Utah,  110,  99  Pac.  466;  Bates  v.  San 
Pedro,  Ll  A.  A  S.  U  a  Co.,  88  UUh,  569,  114 
Pac.  527 ;  Brown  v.  Pacific  Electric  Ry.  Co., 
167  CaL  204,  138  Pac.  1005. 

The  accident  occurred  at  the  Intersection 
of  Sycamore  street  with  the  railroad  tracks, 
one  of  the  principal  crossings  from  the  main 
portion  to  Uie  eastern  section  of  the  town  of 
Willows.  The  train  which  Injured  plaintiff 
was  proceeding  from  the  south,  and  he  was 
croE^sIng  the  main  line  from  the  west  for  the 
purpose  of  posting  a  letter  on  the  mall  car. 
of  the  limited  train,  which  had  arrived  from 
the  north  and  was  standing  on  a  side  track 
east  of  the  main  line.  The  mall  car  was  in 
Sycamore  street  The  railroad  station  Is 
south  of  Sycamore  street,  or  rather  its  north- 
em  end  projects  about  four  feet  upon  the 
southerly  part  of  that  street;  the  station 
being.pn  the  west  side  of  the  railroad  tracks. 

At  the  place  where  the  accident  occurred 
there  are  four  tracks.  The  first  of  these  near- 
est to  the  station  Is  designated  as  the  "bouse 
track,"  the  second  Is  the  main  line,  and  the 
two  others  are  side  tracks.  The  west  side  of 
the  house  track  fa  12.5  feet  from  the  east 
fine  of  the  station.  The  distance  between  the 
house  track  and  the  main  track  Is  26  feet 
from  centei^  to  center,  and  as  the  width  of  each 
track  is  from  4.8  feet  to  4.9  feet,  this  would 
leave  a  SMce  of  a  little  more  than  21  feet 
between  tm  tracks.  The  sidewalk  north  of 
the  depot  on  Sycamore  street  is  12  feet  wide. 
Extending  from  the  freight  shed  of  the  sta- 
tion almost  to  the  house  track  is  a  platform 
for  unloading  freight.  It  Is  about  the  height 
of  the  floor  of  a  freight  car.  From  the  north 
line  of  the  depot  to  the  steps  that  lead  to  this 
platform  is  66.5  feet  Sycamore  street  is  80 
feet  Tilde.  The  side  track  on  which  the  south- 
bound train  was  standing  was  14  feet  to  the 
east  of  the  main  line. 

[2,  J]  The  accident  occurred  about  4  o'clock 
In  the  afternoon.  Mr,  ChHssInger,  a  man  39 
years  of  age,  in  perfect  liealth,  with  normal 
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faculties  of  tigbt  and  hearing,  rode  on  Us 
blcyda  to  Out  curb  near  the  north  end  of 
the  station.   He  jumped  off  the  blcycto  and 
left  it  against  the  curb.    When  he  reached 
the  northeast  comer  of  the  depot  be  stopped. 
"When  I  got  off  my  wheel,"  he  testified,  "I 
looked  for  an  approactiing  train  that  might 
be  coming.   I  looked  both  wayfe,  and  I  saw 
no  train  oUier  than  12ie  one  that  was  stand- 
ing there.   I  did  not  hear  any  train.  I  did 
not  hear  the  whistle  of  any  train,  nor  did  I 
hear  any  belL   Then  I  stopped  and  looked 
both  ways  to  see  If  I  ooold  see  any  train; 
then  I  started  in  the  direction  of  the  mall 
car ;  then  I  again  stopped  and  looked  to  see 
if  any  train  was  coming  and  I  did  not  see 
any  train.  I  then  started  again  for  the  mail 
car  and  I  hadn't  quite  reached  the  mall  car 
until  the  other  train,  came  and  struck  ma 
There  was  no  noise  of  the  train  or  any  in- 
dication of  the  train  coming.   I  never  knew 
It  was  there  until  It  was  rl^t  onto  me  I 
knew  as  soon  as  I  struck  the  ground  where 
I  was.  There  was  a  string  of  box  cars  load- 
ing at  the  platform  that  came  up  almost  to 
the  doon  and  besides  that  there  was  two  or 
three  baggage  trucks,  loaded  with  tronks  and 
sample  cases  that  obstructed  the  view  to 
the  south.   I  couldn't  see  beyond  the  tracks 
at  all.    I  was  60  or  70  feet  north  of  the 
trucks.    The  train  that  struck  me  neither 
whistled  nor  rang  a  beU."  Witness  also  said 
that  he  was  20  or  26  feet  north  of  the  south 
line  of  Sycamore  street,  northeast  of  the  sta- 
tion when  the  acddoat  occurred.  The  direc- 
tion taken  by  him  from  the  time  he  dismount- 
ed from  the  Ucyde  until  he  was  struck  was 
northeast   The  baggage  trucks,  so  plaintiff 
testified,  were  halfway  between  the  house 
track  and  the  main  line  track.  Each  was  3^ 
feet  wide  by  10  or  12  feet  Ivag,  Tb»y  were 
loaded  with  baggage  so  that  it  was  6  or  7 
feet  from  the  ground  to  the  top  of  each  load. 
Mr.  Chrlsslnger  is  5  feet  9  inches  In  helgtiC: 
He  testified  that  in  his  opinion  a  car  or  en- 
gine Is  about  12  feet  in  height  from  the 
ground.  The  baggage  trucks  were  north  of 
the  box  oara  at  the  loading  ^teomi,  the 
north  end  of  the  nwtherly  trot^  bedUv  about 
even  with  the  door  of  the  waltios  room, 
which  is  about  St2  fdet  from  the  north  md 
of  the  station.    Hr.  Corb^  anotiher  wit- 
ness, located  these  trucks  at  nboOt  the  same 
place  In  which  plaintiff  said  they  were  situ- 
ated. He  aaid:  "Theae  trucks  vexe  standing 
end  to  end  lengthwise  of  the  tra<dE  north  and 
south."  The  plaintiff  gave  anoQiw  estimate 
of  the  locations  of  the  two  tmcks,  stating 
that  one  of  them  stood  quartering,  the  north- 
east comer  of  It  being  a  llttle.ln  fttmt  of  tin 
box  car  and  the  southwest  comer  perhaps  a 
foot  or  a  foot  and  a  halt  from  the  east  rail 
of  the  house  track,  while  of  the  other  track 
he  testified: 

"Truck  No.  2  was  almost  all  of  It  esitt  of  truA 
No.  1.  I  cannot  tell  you  at  all  whether  two- 
thirds  or  three-fourths  of  it  or  all  of  it  was 
east  of  truck  No.  1.  I  can't  tsU  •zacOy  the  sit* 
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udMi  no*.  I  have  gtreh  it  M  mil  aa  I  know 
how." 

Contbrnlng,  he  laid: 

"When  I  got  to  the  boose  track  I  stopped  and 
looked  around,  like  I  aaoaUr  do  when  crosain? 
tbe  railroad.  I  couldn't  Bay  the  exact  place,  or 
whether  I  had  got  past  the  houae  track,  waa 
about  the  time  I  crossed  that  track  then  I 
looked  again.  Q.  The  box  car  wag  still  ia  yoor 
way?  A.  Yes.  air.  Q.  And  the  tracks  were 
■till  in  your  way?  A.  Yes.  sir.  Q.  Yon  oonld 
not  see  anything,  then?  A.  No,  air." 

We  will  not  discuss  the  testimony  of  the 
other  witnesses!,  as  the  plaintiff's  own  ver- 
sion of  the  accident  was  quite  as  favorable 
to  bis  side  of  the  case  as  that  of  any  other 
witness. 

The  evidence  fully  Justified  the  court's  ac- 
tion in  granting  the  motion  for  nonsuit 
When  plaintiff  stopped  at  the  northeast  oor- 
ner  of  the  depot,  looking  south  he  could  see 
the  box  cars,  and  the  baggage  trucks  "and 
a  little  farther  off  the  engine  of  the  other 
train."  When  he  had  crossed  tbe  "house 
track"  on  his  way  to  the  mail  ear  he  saw 
the  same  things.  As  the  engine  of  the  south- 
bound train  was  south  of  tbe  box  cars  and 
trucks  and  east  of  the  main  line,  either  he 
could  look  over  the  trucks  or  between  the 
tracks  and  the  box  cars  to  tlie  engine  on  the 
aide  track.  If  the  trucks  were  standing  in 
front  of  and  north  of  the  box  cars  they  did 
not  obstruct  his  view  because  be  saw  the 
engine  of  the  south-bound  train  over  them. 
If  they  were  located  "about  the  middle  of 
the  space  between  tbe  first  and  second 
tracks"  or,  as  witness  Corbett  said,  "about 
six  feet  west  of  the  main  line,  standing  par- 
allel  with  the  track,"  then  he  bad  a  clear 
view  of  the  main  line  between  the  box  cars 
and  tbe  trucks,  and  as  the  track  was  straight 
he  might  have  seen  an  approaching  train  for 
a  distance  of  many  hundreds  of  feet.  If  the 
trucks  were  located  partly  in  front  of  the 
box  cars  near  Che  boose  track  be  bad  ample 
space  between  them  and  the  main  track  to 
observe  the  approaching  engine  if  he  had 
looked.  Resimndents'  counsel  argues  that, 
assuming  the  trucks  with  their  loads  to  be  7 
feet  high,  the  engine  of  the  north-bound 
train  12  feet  high  (these  are  plalntia'B  own 
figures)  and  plaintiff's  eyes  6  feet  6  inches 
from  the  ground  (be  being  6  feet  9  inches  In 
height),  and  placing  plaintiff  40  feet  from 
the  trocks,  be  could  have  seen  the  engine  166 
feet  away  as  he  Rooked  over  the  top  of  the 
trucks,  at  SO  feet  he  could  have  seen  the 
raglne  208  feet  away,  and  at  60  feet  he 
«ould  have  seen  it  291  feet  away.  We  think 
these  deductions  are  not  only  logical,  but  In- 
evitable from  the  testimony  In  the  case.  If 
we  assume  that  the  .trucks  would  be  direct- 
ly In  line  between,  plaintiff  and  the  north- 
bound train.  In  any  view  of  tbe  testimony 
we  are  forced  to  conclude  that  had  plalnUfl 
nsed  the  slightest  care  the  accident  would 
not  have  faai^ened.  True  it  Is  that  we  have 
his  own  statement  that  he  looked  and  listen- 


ed, bat  did  not  see  or  iMar  the  appiMdiing 
train,  but  where,  as  here,  the  established 
facta  and  conditions  make  it  plain  that  by 
looking  and  listening  be  must  have  observed 
the  approach  of  tbe  train,  bia  testimony  that 
he  looked  and  listened,  but  did  not  see  or 
hear,  Is  not  enough  to  support  a  verdict  in 
his  favor.  Zlbbell  v.  Sonthern  Padflc  Co., 
160  Cal.  241,  116  Pac  513. 

[4]  A  person  approaching  a  railway  track, 
which  Is  itself  a  warning  of  danger,  inast 
take  advantage  of  every  reasonable  opportu- 
nity to  look  and  listen. 

[I]  Undoubtedly  the  question  of  contribu- 
tory negligence  or  freedom  from  it  la  ordina- 
rily one  for  the  Jury,  but  where,  as  here,  the 
standard  of  conduct  Is  so  obvious  aa  to  be 
applicable  to  all  persons,  and  tbe  plaintiff 
has  failed  to  measure  up  to  that  standard 
under  the  circumstances  shown,  he  la  not  en- 
titled to  have  his  case  go  to  the  Jury.  Ham- 
Un  V.  Paclflc  Electric  Co.,  IfiO  ObL  779,  89 
Pac.  1109. 

The  Judgment  and  order  are  affirmed. 

We  omcnr:  LORIGAN,  J.;  HKNSHAW,  J. 


HOFFMAN  V.  GUY  M.  BUSH  CO. 

(Oiv.  less.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  April  14,  1910.  Rehearing 
Denied  May  12,  191S.>  . 

1.  Tbui.  «a>393  —  Firdihos  —  PBSUSanABT 

Skbvjce— Necessttt. 

Where  the  record  does  not  show  that  any 
directions  were  given  that  findings  be  prepared 
by  plaintiff;  it  is  not  essential  that  any  pre- 
liminary service  on  defendant  -of  proposed  find- 
ings shall  have  been  made  before  the  findinRS 
are  signed  by  the  Judge  even  assuming  that  Code 
Civ.  Proc.  S  634,  as  amended  by  St.  191S.  p. 
08,  providing  that  where  a  party  is  directed  to 
prepare  findings,  a  copy  of  same  shall  be  served 
on  all  parties  five  days  before  the  findings  are 
signed  Is  more  than  directory. 

[Ed.  Note.— For  other  cases,  see  TrfaL  Cent. 
Dig.  H  920-928;  Dec.  Dig.  «=»898.] 

2.  Bbokbbs  «»8  —  Commibstow— Contract— 
General  Manaobb  or  Cobpobatioh's  Buax- 

nSSfr— SUFTICXSMCT  OF  EVIOBNCB. 

Evidence,  In  ^  broker's  action  for  commis- 
sion for  services  performed  under  contract,  held 
to  show  that  the  contract  was  made  with  one 
who  was  the  actual  general  manager  of  the  de- 
fendant corporation's  busineHs. 

[Ed.  Note.— For  other  cases,  see  Brokers^ 
Cent  Dig.  |  9;  Dec;  Dig.  «=>8.1 

3.  COBPOBATIONB  <8=:»40T— GXNBBAL  MANAaUi 

— PowBB  TO  Contract. 

'Rie  president  and  actual  general  manager 
of  a  corporation  engaged  in  selling  land  was 
acting  within  the  scope  of  his  authority  in  «m- 
ploying  a  selling  agent  and  agreeing  that  the 
corporation  would  pay  tor  his  services,  though 
Qo  resolution  had  been  passed  appointing  hfio 
general  manager. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  Sg  1615-1619;   Dec.  Dig.  «=»407.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Welbom,  Judge. 
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Action  by  F.  K.  Hoffman  against  the  Gay 
M.  Rash  Company.  From  Judgment  for 
Idalntiff  and  denial  of  new  trial,  O^endant 
Rjipeala.  Affirmed. 

Waltw  h.  Bowers,  of  Los  Angeles,  for  ap- 
pellant John  T.  Poole,  of  Los  Angeles,  for 
re4pondent. 

OONBEJT,  P.  J.  Appeal  by  the  defendant 
from  the  judgment  and  from  an  order  defy- 
ing its  motion  for  a  new  trial. 

There  was  no  abuse  of  discretion  by  the 
superior  court  la  refusing  a  continuance  of 
the  trial  after  denying  the  defendant's  mo- 
tion for  nonsuit  The  only  witness  proposed 
for  defendant  was  not  present  No  sub* 
poena  had  been  served  upon  this  witness,  and 
on  the  showing  made  the  court  bad  legal  au- 
thority to  proceed  without  delay. 

[1]  The  findings  were  signed  by  the  Judge 
without  any  preliminary  service  upon  de- 
fendant of  proposed  findings.  Assuming, 
without  deciding,  that  the  new  provisions  of 
section  634,  Code  of  Civil  Procedure,  as 
amended  In  1913,  are  more  than  dlrectwy, 
nevertheless  the  service  of  proposed  findings 
was  not  required  in  this  case,  since  the  rec- 
ord does  not  show  that  the  court  gave  any 
direction  that  flndlngs  be  pr^Mred  by  the 
plalntlfT. 

[2]  The  defendant  corporation  is  a  broker 
engaged  in  selling  real  property  for  commis- 
sions. The  plalntUTs  demand  for.  which 
Judgment  has  been  entered  was  for  compen- 
sation for  services  rendered  to  defendant  In 
the  course  of  Its  business.  These  serrices 
consisted  In  exhibiting  to  prospective  pai> 
chasers  real  property  which  afterwards  was 
sold  by  defendant  to  those  purchasers.  The 
complaint  alleged  that  the  defendant  become 
Indebted  to  the  plaintiff  for  these  services  In 
a  specified  sum,  which  sum  It  was  alleged 
that  defendant  agreed  to  pay.  It  Is  now  con- 
tended that  the  evidence  Is  Insufficient  to 
Justify  the  findings,  and  particularly  It  Is 
urged  that  there  Is  no  evidence  to  show  any 
agreement  made  or  indebtedness  contracted 
by  defendant 

The  evidence  is  all  contained  In  the'plaln- 
tlfTs  testimony,  Including  therewith  certain 
papers  identified  by  him.  From  this  evldehce 
it  appears  that  Guy  M.  Rush,  president  of  the 
corporation,  at  the  office  thereof,  told  the 
plaintiff  that  he  did  not  want  any  salesmen, 
but  wanted  men  to  go  out  and  advertise  for 
him  and  solicit  prospective  buyers,  and  that 
he  would  pay  a  specified  per  cent,  for  people 
that  they  would  sell  to  that  plaintiff  might 
get  as  prospects.  He  introduced  the  plaintiff 
to  the  sales  manager,  and  the  plaintiff  went 
to  work.  Plaintiff  showed  property  to  a  num- 
ber of  persons  to  whom  sales  were  made. 
Mr.  Rush  kept  a  book  In  which  reports  of 
sales  were  set  forth,  and  this  book  was  made 
accessible  to  the  plaintiff  tqr  direction  of  the 
president 


[3]  As  president  of  the  corporattm.  If  be 
was  only  that  and  nothing  more,  it  may  be 
conceded  that  Mr.  Rush  was  without  authori- 
ty to  bind  the  corporation  by  the  oontmct 
pleaded  In  the  complaint  Pacific  Bank  v. 
Stone,  121  C&l.  202,  53  Pac.  634.  But  the 
president  of  a  corporation  like  the  defend- 
ant, If  be  Is  also  Its  general  manage,  woold 
be  acting  within  the  scope  of  his  authority  in 
employing  an  agent  such  as  the  plaintiff  and 
agreeing  for  the  corporation  as  to  payment 
for  such  services.  "It  is  conceded  law  tliat 
in  order  to  bind  a  corporation  by  his  acta  it 
is  not  necessary  that  any  resolution  shonld 
be  passed  appointing  a  general  manager.  It 
will  be  sufficient  if  It  be  shown  that  be  was 
manager  de  facto."  Brown  r.  Crown  Gold 
Milling  Co.,  160  Oal.  376,  386,  89  Pac.  86,  91. 
The  evidence  to  which  we  have  referred  tend- 
ed to  prove  that  Ony  M.  Rush  was  the  actual 
general  manager  of  the  defendant's  busi- 
ness, and  that  on  behalf  of  ihe  corporation 
he  employed  the  plaintiff.  This  evldoice  Is 
not  contradicted  and  is  snffldesit  to  sustain 
the  finding  in  question. 

The  evidence  is  also  snffldent  to  sustain 
the  finding  as  to  the  amount  due.  The  tes- 
timony was  introduced  in  a  veiy  Informal 
manner,  and  the  witness  gave  as  facts  the 
results  of  his  computations  as  to  the  amounts 
of  the  several  commissions  earned;  for  In- 
stance, he  would  say  that  the  amount  of  his 
commission  on  a  certain  sale  was  so  many 
dollars,  and  did  not  state  the  price  at  which 
the  property  was  sold.  But  he  had  stated 
the  percentages  which  be  was  to  receive, 
end  no  objection  was  made  to  either  ques- 
tions or  answers. 

The  Judgment  and  order  are  affirmed. 

We  concur.:   JAMES,  J. ;  8HAW,  J. 


STATE  ex  rel.  THATCHER,  Atty.  Gen.,  Y. 
DISTRICT  COURT  OF  SIXTH  JUDICIAL 
niST.  IN  AND  FOB  HtTUBOLDT  OOVN- 
TY  et  al.   (No.  2175.) 

(Supreme  Court  of  Nevada.    June  7,  1915.) 

1.  PBOHIBrCION  «=93,  10— HlOHT  TO  BXUMIH' 

Adequate  Remkdt. 

Prohibition  is  an  extraordinary  remedy 
which  is  available  only  in  cases  of  extreme  ne- 
cessity to  restrain  a  court  from  proceeding  in  a 
matter  over  wbidi  it  has  no  jurisdictloii,  and 
where  there  appears  no  adequate  reauHy  by 
appeal. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  4-19,  37-58;  Dec.  Dig.  «=>3,  10. 

For  other  definitions,  see  Words  and  Phrases,* 
First  and  Second  Series,  Prohibition.] 

2.  pBoHismoir  «s>3— .BzaHT  xo  Bunr— 
Adequate  BsMsnT.  ^ 

Wliere  a  diatrict  court  had  granted  a  tem- 
porary iaJiinctioQ  againsr  taxing  officers  of  the 
county  and  state,  and  had  overruled  the  afr< 
torney  genernl's  demurrer  to  the  complaint, 
the  iatter  had  an  adoc^uate  remedy  under  Rev. 
Laws,  g  5143,  authorizing  a  motion  to  set  aside 
the  temporary  injunction,  and  Rev.  Laws,  | 
5^,  giving  an  immediate  appeal  from  ao  or- 
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der  vefosfais  andi  motion,  >o  that  he  eanfiot 
maiotain  prohU>itioD,  eveD  though  the  public 
interests  are  so  great  that  he  canDot  rvst  oa 
his  demtirrer  and  appeal  from  the  Judgment 
thereon,  thereby  losing  his  right  tb  plead  to 
the  merits. 

(Ed.  Note.— For  other  eases,  see  ProhlMtloiit 
Cent.  Dig.  H         ;  Dec-  «=»3.] 

Original  petition  tor  prohibition  by  the 
State,  on  relatltm  of  Geor^  B.  Thatcher, 
Attorney  General,  against  the  District  Court 
of  the  Sixth  Judicial  District  of  the  State  ot 
Nevada  In  and  for  tbe  County  of  Humboldt 
and  others.  Order  of  prohibition  denied,  and 
petition  dismissed. 

George  B.  Thatcher.  Atty.  Gen.,  In  pro. 
per.  Moyt,  Gibbons  ft  French,  of  Beni^  for 
reapondoitaL 

HcGARRAN',  3.  This  Is  an  original  pro- 
ceeding In  prohibition.  Petitioner  hereby 
seeks  to  obtain  an  order  of  this  court  prohib- 
iting respondent,  the  Sixth  Judicial  District 
Court,  from  proceeding  with  the  trial  and  de- 
termination of  an  action  instituted  by  cer- 
tain taxpayers  of  Humboldt  county  to  enjoin 
certain  of  the  county  officers  of  Humbdidt 
county,  and  certain  state  officers,  from  the 
performance  of  certain  acts  relative  to  the 
collection  of  taxes. 

A  temporary  Injunction  was  Issued  by  the 
respondent  court  at  the  time  of  the  filing  of 
tbe  complaint  in  tbe  proceeding  below.  A 
demurrer  being  Interposed  to  the  complaint 
by  t>etltloner  herein,  certain  questions  per- 
taining to  the  jurisdiction  were  thereby  rais- 
ed, as  were  also  questions  as  to  the  suffi- 
ciency of  the  complaint  to  state  a  cause  of 
action.  This  demurrer  was  OTermled  by  the 
court  below ;  and  by  reason  of  said  action  on 
tbe  part  of  that  tribunal,  petitioner  comes 
bere  with  a  prayer  for  problbitiou.  To  the 
petition  filed  in  this  court,  a  demurrer  was  in< 
terposed  by  respondent,  which  demurrer  pre- 
sents the  question  of  the  sufliclcncy  of  the 
allegations  of  the  petition  to  entitle  peti- 
tioner to  tbe  relief  demanded.  Of  the  numer- 
ous questions  raised  by  the  demorrer,  we 
deem  it  only  necessary  to  determine  one. 

[1]  This  court,  as  well  as  other  courts,  has 
beld  that  a  writ  of  prohibition,  being  one  of 
an  extraordinary  nature,  will  issue  only  In 
cases  of  extreme  necessity,  to  restrain  a 
ootirt  fnHD  proceeding  in  a  matter  over  which 
it  bas  no  iailadictlon  and  where  there  ap* 
pean  no  adequate  remedy  by  appeaL  Low 
T.  Crown  Point  Mining  Oo.,  2  Ner.  75;  Tnmer 
T.  Langan,  2»  Ner.  281,  Sft  Pae.  1088;  BeU  v: 
DIatilct  CkKirt,  28  Ner.  280, 81  Faa  875, 1 L.  S. 
A.  (N.  8J  848,  118  Anu  St  Sep.  8M,  0  Ann. 
Gas.  882;  Walcott  WeUs,  21  Nev.  51.  24 
Pac.  SOT.  9  L.  K.  A.  fiO.  87  Am.  St  Rep.  478; 
High  on  Bztraordlnary  L^I  Bemedles,  705 ; 
P«ople  T.  Westbrook,  88  K.  Y.  162;  State  r. 
Oory,  8S  Mbm.  178,  28  K.  W.  217. 


[1]  In  a  proceeding  In  problMtlon  nicb  as 
this,  the  primary  question  to  be  determined, 
where  such  Is  raised,  Is  the  existence  or  non- 
exlst«ice  of  an  adequate  ronedy  by  appeal. 

Petitioner  In  this  proceeding  contends  Oiat 
Uils  being  a  case  where  a  question  of  great 
public  importance,  relative  to  the  revenues 
of  tbe  state,  ts  involved,  the  rule  supported 
by  the  authorities  dted  above  is  not  applica- 
ble. It  Ifl  Oie  contention  of  petitioner  that 
In  view  of  the  importance  and'  nature  of  the 
case  In  the  court  below,  he  woQid  not  be  Jus- 
tified, bowever  confident  of  his  position  as 
to  the  law,  in  resting  upon  the  demurrer 
alone,  jp^inittlng  the  case  to  go  to  Judgment 
upon  failure  to  answer,  and  rely  solely  upon 
appeal  from  the  Judgment  for  the  reason 
Uiat  if  this  court  should  not  susteln  his  posi- 
tion as  to  the  law  of  the  case,  tbe  state  and 
Humboldt  county  would  then  l>e  debarred 
from  filing  an  answer  and  offering  evidence 
In  support  of  Issues  raised  by  the  pleadings. 
However  true  this  may  t>e,  it  does  not  follow 
that  petitioner  did  not  have,  or  has  not  now, 
an  adequate  remedy  by  appeal,  whl(^  would 
have  permitted  a  speedy  determination  of 
every  Question  sought  to  be  raised  in  this  pro- 
ceeding, without  Jeopardising  any  righte  of 
petitioner  or  of  the  Interests  represented  tty 
him  in  tbe  court  below. 

The  record  discloses  an  injunction  pen- 
dente lite  issued  by  tbe  trial  court  at  the 
time  of  the  filing  ot  the  complaint  therein. 
The  right  to  move  to  set  aside  an  order  grant* 
Ing  an  injunction  pendente  lite  Is  prescribed 
by  statute.  Itev.  I<awa,  6143. 

It  appears  <dear  to  our  minds  that  peti- 
tioner, representing  the  state  and  co\inty  as 
defendants  in  the  proceeding  instituted  in 
the  lower  court,  could  have  moved  to  set 
aside  the  preliminary  injunction  at- tbe  time 
of  filing  the  donarrer.  and,  so  ftir  as  we  are 
advised,  can  now  move  to  set  tibe  same  aside 
upon  the  same  grounds  as  those  relied  upon 
in  the  donurier  IntorpiriMd  to  tbe  complaint 
in  the  court  below,  or  upon  additional 
grounds,  should  radi  suggest  themselves.  An 
order  refusing  to  set  aside  the  injunction  be- 
comes at  once  appealable  in  advance  of  tbe 
trial  aptm  the  merits.  Rev.  Laws,  6329. 
Stete  T.  thicker,  85  Ner.  214, 127  Pac.  990; 
Stat  1913,  p.  113. 

Hence  it  follows  that  the  ordinary  course 
of  legal  procedure,  iwcserlbed  by  our  statute 
and  upheld  by  this  court  aCCdrds  an  adequate 
remedy,  and  one  which  is  plain  and  speedy  as 
w^l,  and  hence  negatives  the  r^ht  of  petl- 
tlwer  to  the  writ  of  prohibition. 

It  therefore  follows  that  the  order  prayed 
for  should  be  denied,  and  the  petition. be  dis- 
missed. 

It  is  so  ordered. 

NOBCBOSS,  O.  J.,  and  COLEMAN,  con- 
cnr. 
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TOBI      PHBNIX.   (No.  21B7J 
(Sapreme  Court  of  Nevada.    May  29,  1915.) 

1.  MosTGAOES  «=>32  —  Deed  Abso^uis  ih 

FOBU. 

Under  Civil  Practtce  Act,  I  576  (Rev. 
Lawa,  f  5518),  providing  that  a  mortgage  sball 
not  be  deemed  a  conveyance,  bo  as  to  enable  the 
owner  of  the  mortgage  to  take  poBsession  with- 
out foreclosure  and  lale,  a  deed  absolute  in 
form,  but  given  aa  security  for  a  debt,  la  a 
mortgage,  and'  will  be  regarded  in  equity  as 
BUcb;  a  "mortgage"  not  heing  an  allenatiani 
but  mere  security  for  a  debt' 

[Ed.  Note.r-FDr  other  cases,  see  Moi>^ges, 
Cent  Dig.  li  60-66,  84-M;  Dfc.  Dig.  «»32. 

For  other  definitlona,  see  Woids  and  Fbraaee, 
First  and  Second  Series,  Mortgage.] 

2.  Laudlobd  and  Tenaut  290— Unlaw- 
ful Detaines— Actions— DEfXNSES. 

Under  Const  art  ^  |  14.  declaring  that 
there  shall  be  but  one  form  of  dvU  action,  in 
which  law  and  equity  may  be  administered,  and 
Civil  Practice  Act,  3  1  (Rev.  Laws,  S  4943). 
providing  that  there  shall  be  .but  one  form  ot 
civil  action  for  the  enforcement  or  protection 
•  of  private  rights,  and  section  050  (section  6501), 
providing  that  there  shall  be  but  one  action  for 
the  recovery  of  any  debt  or  the  enforcement  of 
any  right  secured  by  a  mortgage  or  lien,  and  sec- 
tion 076  (section  5518),  declaring  that  a  mort- 
gage shall  not  be  deemed  a  conveyance,  and  sec- 
tiou  661  (section  6608).  declarinf  that  the  provi- 
sions of  this  act  relative  to  civil  actions,  ap- 
peals, and  new  trials  shall  apply  to  proceedings 
in  forcible  entry  and  detainer,  a  defendant  in  an 
action  under  seetiim  046  Section  6688)  for  un- 
lawful detainer  may  show  the  nonexistence  of 
the  relation  of  landlord  and  tenant  essential  to 
the  maintenance  of  the  action,  and  may  show 
that  an  instrument  in  form  a  lease  was  a  part 
of  another  instmment,  and  that  the  two  consti- 
tutetf  a  mortgage,  and  thereby  defeat  the  action. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  1207-1215;  Dec.  Dig. 
*=>200.] 

3.  Landlobd  Ann  Tbrant  *=s288— Unlaw- 
TUi.  Detaineb— Statutobt  Pbovisions. 

The  purpose  of  the  unlawful  detainer  stat- 
utes is  to  afford  a  summary  remedy  to  land- 
loids  where  the  relationship  of  landlord  and 
tenant  exists,  and  a  mere  prima  fade  showing 
of  the  existence  of  the  relation  does  not  pre- 
clude defendant  from  showing  facts  aatablishing 
the  nonexistence  of  the  relation. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  IKg.  |  1205;  Dec.  Dig.  «=9288.] 

4.  Landlobd  ahd  Tesavt  «s962— Dibputirq 
Landlobd's  Txtli— Unlawful  Detaineb— 
Defenses. 

The  rule  that  a  tenant  cannot  dispute  his 
landlord's  title  does  not  apply  to  a  defendant 
In  unlawful  detainer,  seeking  to  show  the  non- 
existence of  the  relation  of  landlord  and  tenant 
[Ed.  Note.— For  other  casea,  see  Landlord  and 
Tenant  Cent.  Die.  If  152-168,  168,  170^  180; 
Dec  Dig.  ^02.] 

Appeal  from  IMstrict  Court,  Waahoe  Coun- 
ty; A.  N.  Sallstraryi  Judge. 

Action  by  Maria  Tori  against  Ceoi^e  S. 
Pbenlx.  From  a  Judgment  tat  plaintur,  de- 
fendant appeals.  Reversed  and  remanded 
for  new  triaL 

Harwood  ft  Sprlngmeyer,  of  Reno,  for  ap- 
pellant Charles  H.  Burrltt  and  Summer- 
field  &  Richards,  all  of  Reno,  fbr  respondent 


NORCROSS,  a  J.   This  la  an  acUon  for 

the  restitution  of  certain  real  property  In 
the  county  of  Washoe,  alleged  In  the  com- 
plaint to  have  been  leased  by  respondent  to 
appellant  The  answer  denied  that  the  ap- 
pellant entered  or  was  In  poesesston  of  the 
property  under  and  by  vlrtne  of  a  lease.  For 
a  further  and  separate  d^eose  to  the  cause 
of  action  alleged  in  respondent's  complaint, 
aniellant  alleged  that  a  certain  instrument, 
in  form  a  lease,  In  which  the  respondent  was 
named  as  lessor  and  the  appellant  as  lessee, 
was  in  fact  a  part  of  a  transaction  in  which 
the  appellant  executed  a  deed  for  the  prem- 
ises In  controversy  to  the  respondent  and 
the  respondent  executed  the  lease  In  ques- 
tion to  appellant ;  that  tlie  said  instrumenta 
constituted  security  for  money  loaned,  and 
were  in  fact  and  In  legal  effect  a  mortgage ; 
that  the  relation  of  landlord  and  tenant  did 
□ot  exist  betwoMi  respondent  and  appellant 
Upon  the  trial  the  court  refused  to  permit 
appellant  to  offer  proof  to  establish  the  de- 
feaoae  set  up  In  his  answer.  Judgment  was 
entered  for  the  plaintiff  and  defendant  ap- 
peals. 

[1,2]  The  question  presented  for  deter- 
mination, which  is  of  first  Impression  in  this 
court,  goes  to  the  correctness  of  the  ruling 
of  the  trial  court  In  refusing  to  entertain 
proof  of  the  auctions  contained  In  defend- 
ant's answer.  The  action  is  brought  under 
the  provisions  of  our  Civil  Practice  Act^ 
which  In  section  646  (Rev.  Laws,  I  5688)  pro- 
vides: 

"A  tenant  of  real  proper^,  for  a  term  less 
than  life,  is  guilty  of  *  *  *  unlawful  de- 
tainer," under  certain  enumerated  conditiona 
thereafter  specified. 

It  Is  contended  by  counsel  for  respondent, 
and  It  was  so  held  by  the  court  below,  that 
title  to  property  cannot  be  determined  in  an 
action  in  unlawful  detainer.  Authorttlea 
are  cited,  particularly  from  California,  hold- 
ing that  a  defense  such  as  was  sought  to  be 
interposed  in  the  case  at  bar  will  not  be 
considered  in  such  an  action.  While  enter* 
talning  the  highest  respect  for  the  dedalona 
of  our  sister  state,  California,  we  are  not 
persuaded,  upon  an  examination  of  those 
authorities,  that  they  are  founded  upon 
sound  reasoning.  What  Is  known  as  an  ao 
tlon  in  unlawful  detainer,  designed  to  afford 
to  a  landlord  a  summary  remedy  for  the  re- 
covery of  demised  premises,  was  unknown  to 
the  common  law.  Taylor,  Landlord  and  Ten- 
ant, f  713.  In  the  common-law  actions  of 
forcible  entry  and  forcible  detataer.  It  has 
universally  been  held  that  title  to  property 
cannot  be  an  issue  In  such  actions.  Those 
actions  were  designed  to  m^intMitt  the  peacs 
and  afforded  a  remedy  even  against  an  own- 
er who  acquired  possession  of  property  by 
force.  Force  Is  the  gist  of  the  action  In  for» 
dble  entry  or  fordble  detainer.  Such  la  aot 
the  case  In  tlie  summary  remedy  provided  by 
statute  to  aid  a  landlord  where  the  tenant 
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Is  gaOtT  of  aefai  ooutMnttng  what  Is  styled 
■^n  mdawftfl  dstainw."  An  aetkm  ftnr  un- 
lawful drainer  may  only  be  maintained  un- 
der oar  statute  where  tbe  lelatkHUOilp  of 
landlord  and  tenant  exists  or  eilated  be- 
tween tbe  parties.  No  good  reason  suggests 
itself,  irtir  pvoof  of  a  state  of  facts,  siwwlng 
tbe  nonextstence  of  soch  relation,  may  not  be 
pleaded  and  Shown  as  a  defense,  even  tiiougb 
aact  pleading  and  proof  tneldentally  In- 
TolTo  the  question  ot  title. 

By  section  SC9  of  the  Ctvll  Practioe  Act 
(Bev.  Laws,  1 6001)  It  la  provided: 

"There  ihiill  be  but  ooe  acUoii  for  tbe  recor* 
ay  of  any  debt,  or  for  the  enforcetnait  of  any 
rifcfat  secored  by  mortgage  or  lien  upon  real  es- 
tate, or  personal  property,  wfalcb  action  ihall 
be  in  Boeozdance  with  tiie  proridons  of  thU 
chapter." 

By  section  676  of  the  Civil  Practice  Act 
(Rev.  Edws,  I  S518)  it  Is  provided: 

**A  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as 
to  enable  the  owner  of  tbe  mortgage  to  take 
poBsesaion  of  the  real  property  without  a  fore- 
closure and  sale." 

Under  the  provistons  of  this  last-mention- 
ed section,  this  court  has  repeatedly  held 
that  a  deed  absolute  In  form,' but  given  as 
security  for  a  debt,  was  la  fact  a  mortgage 
and  would  be  regarded  In  equity  as  such. 
In  Orr  v.  Dlyatt,  23  Nev.  134,  140,  43  Pac. 
916,  this  court,  oonstrulng  the  section  last 
moationed,  held  that  "a  mortgage  is  not  an 
alienation,  but  mere  security  for  a  debt** 
If  the  relationship  between  the  parties  was 
in  fact  that  of  mortgagor  and  mortgagee, 
ibea  the  relationship  of  landlord  and  tenant 
could  not  be  held  to  exist  In  such  case,  re- 
spondent would  be  limited  to  the  remedy  of 
foreclosure  prescribed  in  section  559  of  thb 
Qyll  Practice  Act,  supra. 

There  are  cases  holding  that,  where  such 
a  state  of  facts  exists  as  Is  alleged  In  appel- 
lant's answer,  the  defendant  may  not  set  up 
his  equitable  defense  In  the  action  for  un- 
lawful detainer,  but  may  in  a  separate  ac- 
tion enjoin  the  plaintiff  from  proceeding  In 
the  action  for  unlawful  detainer  until  such 
equitable  defense  Is  established  in  the  sub- 
sequent proceeding.  We  cannot  conceive  of 
any  good  reason  why  the  parties  should  be 
put  to  the  delay  and  expense  of  another  pro- 
ceeding In  order  to  determine  the  question 
of  whether  a  deed  Is  in  fact  given  as  se- 
curity for  a  debt  and  should  be  treated  in 
equity  as  a  mortgage.  Section  661  of  the 
Civil  Practice  Act,  which  Is  part  of  "Chap- 
ter 65,  Forcible  Entry  and  Detainer,"  pro- 
vides: 

"Tbe  provisions  of  this  act,  relative  to  civil 
actiona,  appeals,  and  new  trials,  ao  ter  aa  they 
are  not  inconsistent  with  the  provirfons  of  this 
chapter,  apply  to  tbe  proceedings  mentioned  in 
Uils  chapter." 

A  Meti<m  of  the  chapter  prescribes  what 
any  be  est  up  In  the  pleadli^  where  the 
actiai  Is  In  forcible  entry  or  forcible  detaln- 
•€t,  tmt  no  specific  reference  whatever  is 


made  to  any  limitations  as  to  pleadings  In 
actions  tar  niUawfnl  detainer. 

■  Section  14  of  article  6  of  the  state  Onistl- 
tntioa  (Rev.  Laws,  i  829)  provides: 

"There  shall  be  but  one  form  of  civil  action, 
and  law  and  equity  may  be  administered  in  the 
same  action." 

The  first  section  of  our  Civil  Practice  Act 
(Rev.  Laws,  |  4943)  provides: 

"There  shall  be  in  this  state  but  one  form  of 
dvi)  action  for  the  enforcement  or  protecti<m 
of  private  rights,  and  the  redreas  or  prevention 
of  private  wrongs." 

There  Is  nothing  In  the  nature  of  the  ac- 
tion of  unlawful  detainer  Inconsistent  with 
the  application  of  the  general  provisions  of 
the  Civil  Practice  Act,  which  permits  any 
defense,  whether  legal  or  equitable,  to  be  in- 
terposed In  dvll  actions  generally.  As  said 
In  Taylor's  Landlord  and  Tenant,  $  720: 

"The  statute  applies  only  to  cases  where  tbe 
conventional  relation  of  landlord  and  tenant 
subsists,  and  not  where  It  is  created  by  mere 
operation  of  law.  *  *  *  But  where  the  case 
made  by  the  affidavit  of  the  claimant  showed 
that  the  alleged  tenant  had  conveyed  the  prem- 
ises to  the  party  who  instituted  tbe  proceedings, 
stipulating  that  he  should  retain  possession  un- 
til a  certain  period,  and  stated  that  he  held  over 
and  continued  in  possession,  although  that  pe- 
riod had  elapsed,  and  had  received  a  month's 
notice  to  quit,  it  was  held  that  these  facts  did 
not  constitute  a  tenancy  within  the  statute,  and 
tbat  tbe  officer  had  no  Jurisdiction.  For  a  sim- 
ilar reason,  a  mortgagor  cannot  be  turned  out 
of  possession  of  the  mortgaged  premises  under 
this  statute,  for  a  mortgagor  is  not  a  ten- 
ant •  • 

See,  alaob  Hamill  v.  Bank  of  Clear  Creek 
Co.,  22  Colo.  884,  45  Pac.  411;  Beltse  v. 
Humphreys,  63  Cola  171,  125  Pac.  622. 

It  the  transaction  between  appellant  and 
respondent  would  In  equity  constitute  a 
mortgage,  but  It  should  be  h^  that  appe- 
lant could  not  be  heard  to  show  the  true  re- 
lation of  the  parties  as  a  defense  to  the  ac- 
tion in  unlawful  detainer,  then  we  would 
have  the  appellant,  as  mortgagor,  being  dis- 
possessed 1^  the  uMntgagee  upon  the  theory 
that  tbe  relati<niship  of  landlord  and  tenant 
existed  between  tiiem,  after  which,  in  a  sepa- 
rate action,  In  which  the  true  relation  of  the 
parties  could  be  shown,  the  re^wndent  would 
be  In  turn  dispossessed  and  the  appellant 
restored  to  possesion.  After  these  two 
suits,  fmitiess  of  results,  were  condnded,  the 
mortgagor  would  he  relegated  to  his  one  real 
remedy  of  foreclosure. 

[3]  The  purpose  of  the  nnlawfol  detainer 
statutes  was  to  afford  a  summary  remedy  to 
landlords,  where  the  tme  relatlondilp  of 
landlord  and  tenant  existed.  That  relation- 
ship Is  the  very  fbundation  of  tbe  action, 
and  It  ought  not,  we  think,  be  held  tbat  a 
mere  prima  facie  showing  that  the  relation 
exists  precludes  the  defendant  from  showing 
other  facts  which  would  establish  the  non- 
existence of  such  relation. 

[4]  It  Is  sought  to  here  apply  the  well-es- 
tahlldied  rule  that  a  tenant  cannot  dispute 
his  landlord's  tiUe;  but  tiiat  rule  can  have 
no  application  where  the  relationship  of 
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landlord  «nd  tenant  Is  Bot  admitted,  bat  1b 
tlie  very  Issue  In  tbe  cue.  Franklin  r.  Me- 
rida.  85  Gal.  558.  96  Am.  Dea  129;  Smith 
V.  Smith,  81  Tex.  45,  16  S.  W.  6S7;  Beltze 
r.  Humphreys,  supra. 
.  Judgment  rerersed,  and  cause  remanded 
tor  a  new  trlaL 

UcOABRAK  and  OOLBOCAN,  J  J.,  concur. 


Ex  parte  HOBERSON.    (No.  216a> 
(Supremo  Court  of  Nevada.    Jane  6,  1915.) 

1.  Habeas  Cobpos  «c=»92  —  Extbaditioh  — ■ 
Fugitive  from  Justicb.  ' 

A  person  sought  to  be  extradited  nay 
Bhow  upon  a  proceediDg  In  habeas  corpus  that 
be  is  not  a  furtive  from  justice. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  81,  83,  87-96;   Dec  Dig. 

2.  ExTBAniTioN  <8=»30— Place  of  Cohhibsioit 
OF  Offense— PoornvB  frok  JusncE. 

A  person  must  be  wittiin  the  state  at  tbe 
time  of  the  commission  of  tbe  acts  constituting 
the  offense  for  which  fae  is  sought  to  be  extra- 
dited in  order  to  become  a  fugitive  from  justice. 

{Ed.  Note.— For  other  cases,  see  Estradition, 
Cent:  Dig.  §  82;  Dee.  Dig.  «=>S0.] 

3.  ExTBADiTioN  ®=>30— E^oiTivs  noX  Jus- 
tice—Wife  Abai^donheht. 

Petitioner  in  habeas  corpus  was  married 
in  the  state  to  which  he  was  sought  to  be  ex- 
tradited. He  was  a  minor  and  was  dependent 
upon  his  father  for  support.  After  the  mar- 
ria^ie  defendant  and  his  wife  separated  volun- 
tarily, the  wife  going  back  to  live  with  her 
mother.  When  petitioner  left  tbe  state  he  bad 
no  intention  of  separating  from  his  wife,  or 
of  abandoning  her.  Held,  that  be  was  not  a 
fugitive  from  justice  within  the  law  of  extradi- 
tion upon  tbe  charge  of  wife  abandonment  in 
the  state  of  his  marriage. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent.  Dig.  §  32;  Dec.  Dig.  <^30.] 

Application  by  George  Oliver  Roberson  for 
a  writ  of  habeas  corpus.  Petitioner  dla- 
cliarged. 

George  Sprlngmeyer,  of  Beno,  for  petltloiu 
er.  Sweeney  &  Moorebouae^  of  Reno,  and 
George  B.  Thatcher,  Atty.  Gen.,  for  rewond- 
euts. 

HoOABBAN,  J»  This  Is  an  original  pro- 
ceedii^  in  habeas  corpus. 

Petitioner  relatea,  among  other  things,  that 
he  Is  unlawfully  Imprisoned,  detained,  con- 
fined, and  restrained  of  his  liberty  .by  J.  H. 
Stern,  as  sherifC  of  Ormsby  county,  Nov.,  and 
J.  D.  HUlhouse,  as  chief  of  police  of  tbe  city 
of  Beno,  Washoe  county,  Nev.,  and  by  J.  O. 
Crawfoid,  as  sherUt  of  Uartln  county,  state 
of  North  CaroUoa,  who  has  been  deputized 
and  appointed  by  the  Governor  of  the  state  of 
North  Carolina  as  the  agent  of  that  state  for 
ttie  purpose  of  taking  and  carrying  petitioner 
from  the  state  of  Nevada  to  tbe  state '  of 
North  Carolina. 

Petitioner  relates  that  be  Is  a  citizen  and 
resident  of  tbe  state  of  Nevada ;  and  tbe  ad- 
mitted facts  are  that  on  the  25th  day  of 
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rebruat7,  19US,  tile  Qonam  flw  state  of 
Nevada  made  and  executed  an  exeeotlre  wa^ 
rant,  pursuant  to  a  requlaUtoB  issued  by  the 
Oov»nor  of  North  Carina;  sndi  reviisl- 
tlon  declaring  p^tloner  to  be  a  fttgltlTe  frooi 
Justice  from  that  state,  by  reason  of  the  fut 
that  tbe  grand  jury  of  the  superior  court  of 
Uartln  county,  N.  C,  bad  Oled  an  aoeasaOtn 
in  that  coort,  wbenia  petltioiner  was  diarg- 
ed  with  the.  crime  of  having  deserted  his  wife 
and  child  in  said  county  of  Martlu,  state  of 
North  CaroUna. 

The  accusatlMi,  as  filed  by  tbe  grand  jury 
of  Martin  county,  in  part  Is  as  follows: 

"The Jurors  for  the  state  upon  tbeir  oadi  pre 
sent!  That  OUie  Bobersou,  late  of  the  coontr 

of  Martin,  on  the    day  of  December,  in 

the  year  of  onr  Lord  one  thousand  nine  hundred 
and  thirteen,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  nnlawfolly  and  willfnllr 
did  abandon  his  wife,  one  Lucy  Roberson,  with- 
out providing  adequate  support  for  her,  the  said 
Lucy  Roberson,  and  the  child  which  be,  th« 
said  Ollte  Roberson,  left  on  tbe  care  of  bis  said 
wife,  bad  heretofore  begotten  contrary  to  tbe 
form  of  the  statute  in  such  case-made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state  ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  ptesent:  That  tbe  said 
OIlie  Roberson,  late  of  the  county  of  Martin, 

then  on  the    day  of  December,  1913,  at 

and  in  tbe  county  aforesaid,  while  living  witb 
his  wife,  one  Lucy  Roberson,  continually  from 
said  last-mentioned  day,  while  so  living  with  bii 
wife  to  tbe  time  of  taking  of  this  inquisition, 
unlawfully  and  willfully  did  omit,  neglect  and 
refuse  to  provide  adequate  support  for  his  said 
wife,  the  said  Imcj  Bobwson,  and  did  fail  to 
support  her  and  the  child  which-  he,  the  said 
OUie  Roberson,  upon  tiie  body  of  bis  said  wife 
ha:d  begotten." 

It  appears  from  tbe  record  that  petltlcmer 
was  arrested  by  J,  D.  Hlllbonse,  chief  of 
police  of  tbe  clt7  of  Beno,  npon  tbe  executive 
warrant  of  Che  Governor  of  this  state,  and 
thereafter,  by  some  proceeding,  tbe  nature  <tf 
which  Is  unknown  to  us,  was  admitted  to 
bail;  and  later,  having  come  into  Ormsby 
county,  surrend^ed  himself  to  ttie  sheriff  of 
this  county  and  sued  out  tbls.  writ 

It  Is  suggested  by  counsel  for  respondent  in 
this  case  that  petitioner  Is  not  entitled  to 
invoke  tbe  writ  of  habeas  corpus,  for  the  rea- 
son that  be  Is  In  custody  by  his  own  volun- 
tary act  In  baying  surrendered  to  the  sheriff 
of  this  county.  However  that  may  be,  even 
though  we  should  hold  this  point  well  taken, 
petitioner  would  be  entitled  to  institute  orl^- 
nal  proceedings  In  the  court  against  any  one 
in  whose  custody  be  might  hereafter  be  held, 
until  the  merits  of  the  matter  Involving  the 
legality  of  the  proceedings  under  whidt  and 
by  reason  of  which  fae  was  restrained  of  his 
liberty  bad  been  finally  determined  by  this 
court,  Hence,  a  holding  by  this  court  at  tbls 
time  to  tbe  effect  that  petitioner  was  not 
entitied  to  tbe  writ  by  zeastm  of  the  fact 
that  he  was  in  voluntary  embody  would  only 
entail  additional  proceedings  and  thus  delay. 
For  tbls  reason,  we  have  concluded  that  a 
declsLott  upon  this  suggested  phase  is  not 
essential. 
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TUs  eonrt  tau  in  the  put  eatabUahed  a 
rale  tbat  a  peraon  held  upon  an  executlv* 
warrant  may,  upon  habeaa  coipua  prooeed- 
iaga,  Bbow  tbat  be  Is  not  a  fugitive  from 
Jnatlee;  and  upon  ancdi  showing  being  made, 
we  bare  held  that  be  Is  entitled  to  be  dls- 
cha^edt 

In  the  Eureka  Bank  Oases,  85  Nev.  80, 128 
Pac.  666,  120  Pao.  808,  ttals  court  said: 

"After  all,  should  not  the  eoDtroUins  questioD 
be  whether  there  ia  any  probable  cause  or  evi- 
dence to  indicate  that  the  accused  has  committed 
any  act  within  tbe  jurisdiction  of  the  court, 
wblcb  the  law  makes  crimiDal,  or  is  there  any- 
thing for  it  to  try,  or  any  evidence  available  to 
the  state  which  would  indicate  the  commission 
of  an  offense  or  sustain  a  conviction?  Under 
oar  statute,  wHb  its  liberal  provision  for  tak- 
ing testimony  and  for  the  examination  of  the 
merits  of  the  case,  we  see  no  reason  why  we 
should  not  investigate  It  to  tbe  bottom  and  dis- 
diaxfe  any  of  tbe  petitkmert,  if  justke  nquireii, 
or  if  tt  la  dear  that  tbey  have  not  committea 
any  acts  within  tiie  county  or  Oa  jurisdiction 
of  the  court,  which       law  malEM  erbnfaial." 

^afn,  In  the  case  of  B)z  parte  Knhns.  Sfi 
Nbt.  487,  m  Pa&  88.  60  L.  R.  A.  (N.  S.)  &0r, 
we  referred  to  the  Bnrefca  Bank  Oaaeb  ap- 
provlngly,  and  held  tliftt  a  person  who  was 
not  within  a  demanding  state  at  the  time  an 
alleged  crime  was  ctnunltted  coald  not  be  a 
fdgftiTe  from  Jostiee,  nnless  he  be  an  acces- 
■orj. 

In  the  osae  at  bar.  It  Is  the  contention  of 
pettttoner,  and  his  contention  In  this  respect 
is  borne  out  the  testimony  of  his  wife, 
tbat  he  nerer  Uved  with  his  wife  In  Martin 
ooonty,  N.  G.  The  facts  disclosed  by  the 
testiimniy  of  the  wife  of  petitioner  pre  to  tbe 
eOeet  that  they  were  married  on  the  last  day 
of  Jnne,  1918,  by  a  Jostlce  of  the  peace,  near 
Willlamston,  in  Martin  county,-  M*.  C;  that 
tbe  marriage  took  place  brtween  T  and  8 
o'clock  in  the  morning;  that  immediately 
after  tbe  marzlaga  the  coaple  went  by  auto- 
mobile from  the  residence  of  the  Jnstlce  of 
the  peace  to  ttie  town  of  WHliamstoDi  board- 
ed a  train  at  that  place,  and  continued  on  to 
Ralelgli,  Wayne  county,  N.  O.,  ahd  there 
continned  to  lire  together  as  man  and  wife 
nntll  December  17,  1018,  on  which  date  peti- 
tioner, according  to  his  wife's  testimony, 
went  to  Hamlet,  N.  C;  and  on  the  following 
day,  to  wit,  December  IStfa,  bf s  wife  left  their 
fermer  place  of  abode  in  Raleigh  and  return- 
ed to  tbe  home  of  her  mother  and  graud- 
feUier,  with  whom  she  had  Ured  {Hlor  to  tite 
marriage  in  Martin  county.  North  Cartdlna. 

Testimony  of  the  wife  of  petitioner  also 
dlsdoses  tbat  prior  to  his  d^arture  from 
Raleigh  for  Hamlet,  petitioner  employed  a 
physldan  In  the  dty  of  Raleigh  for  the  bene- 
fit of  bis  wife,  die  being  shortly  to  be  deliv- 
ered of  a  child. 

With  ref^nce  to  ber  leavinig  Ralel^  on 
the  IStb  of  December,  the  day  following  the 
dqiartore  of  her  husband,  Mrs.  Roberstm  tes- 
tlAed  as  follows: 

"Q.  Ton  say  it  was  your  mother  or  grand- 
father who  sent  you  the  money  with  which  to 
come  home?  A.  My  m(jthcr.  Q,  Will  you 
please,  mam,  tell  me  when  it  was  she  sent  It  to 


yen?  A.  The  week  before.  1  came  the  next. 
Q.  Do  yon  mean  to  say  that  a  week  before  yoU 
came  home  tbat  your  mother  had  sent  you  mon- 
ey to  come  home  on?  A  Tes.  sir;  tbat  is 
what  I  mean  to  say.  Q.  Then  yon  knew  a  week 
before  he  left  yon  In  Ralel^  that  yon  were 
coming  home?  A.  Yes,  air ;  I  knew  that  I  in- 
tended to." 

Taking  this  testimony,  as  given  by  the 
wife  of  petitioner,  together  with  petitioner's 
own  statement  under  oath  in  this  court,  it 
appears  tliat  the  separation  which  occurred 
on  December  17th  in  Raleigh,  Wayne  county, 
N.  0.,  between  petitioner  and  hla  wife,  was 
a  mutual  separation,  whether  it  was  at  that 
time  intended  to  be  permanent  or  otherwise. 
There  Is  nothing  in  tbe  testimony  of  the  wife 
of  petitioner,  as  it  is  before  ua,  from  which 
we  could  infer  tbat  her  act  in  separating 
from  petitioner  was  other  than  a  voluntary 
one  on  her  part  Tbey  bad  lived  lu  Raleigh 
from  the  date  of  their  marriage,  to  wit,  the 
last  day  of  June,  1913,  until  the  17th  day  of 
December  of  the  same  year.  He  bad  at- 
tended school  to  some  extent  during  th^ 
stay  in  Raleigh. 

The  testimony  of  petitioner  is  to  the  effect 
that  from  Hamlet  he  went  to  Poughkeepsle, 
N.  Y.,  and  there  attended  school,  later  com- 
ing to  Nevada  and  entering  the  University 
of  this  state,  in  which  institution  it  appears 
he  Is  still  enrolled  as  a  student. 

From  all  the  facts  and  circumstances  as 
they  are  presented  by  the  record,  we  can 
come  to  no  other  conclusion  than  that  the 
separation  which  took  place  between  peti- 
tioner and  his  wife  on  the  17th  day  of  De- 
cember, 1913,  in  Raielgh,  Wayne  county,  was 
an  act  of  mutual  assent,  tbe  wife  leaving 
the  former  abiding  plade  and  returning  to 
tbe  home  of  ber  parent  and  guardian  without 
any  intimation,  so  far  as  tbe  record  dis- 
closes, of  trouble  or  discord  occurring  be- 
tween tbe  parties. 

There  is  a  circumstance  in  the  record,  as 
disclosed  from  the  testimony  of  the  wife  of 
petitioner,  which  mlfeht  lead  ns  to  believe 
that  petitioner  had  expected  Ms  wife  to  re- 
main In  Raleigh,  at  least  until  after  her  child 
was  bom.  This  might  be  Inferred,  as  we 
have  already  said,  from  tbe  fact  tbat  peti- 
tioner bad  engaged  a  Raleigh  physician  to 
attend  tals  wife  on  the  occasion  of  her  con- 
finement Whether  or  not  It  be  a  proper 
inference  to  draw  from  this  that  petitioner 
expected  bis  wife  to  remain  in  Raleigh  is 
immaterial. 

The  money  on  which  Mrs.  Roberson  re- 
turned to  her  former  home  was,  according  to 
her  statement  sent  to  her  by  her  mother ; 
and  it  is  not  unfair  to  presume,  from  the 
record,  and  especially  from  the  testimony  of 
the  wife  of  petitioner,  that  the  money  was 
sent  to  her  by  her  mother  for  the  very  pur- 
pose towiird  which  she  applied  it,  namely, 
to  pay  ber  exi>enses  back  to  her  mother's 
home.  We  refer  to  these  facts  only  to 'sup- 
port the  conclusion  which  to  us  aptwars  man- 
ifest from  the  record ;  that  the  separation 
between  petitioner  and  his- wife  was  mutual; 
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and  ttie  separatlrai  coDBtltatlng  thff  act  of 
desertloii,  If  desertion  It  be,  occurred  In  tb^ 
dty  of  Balelgb,  Wayne  county.  N.  0.,  and 
not  In  Martin  county. 

It  was  suggested  In  the  oral  argument  by 
attorney  for  respondent  ttiat  the  Jurisdiction 
of  the  superior  court  of  any  county  in  North 
Carolina  was  not  CMiflned  exclusively  to  mat- 
ters occurring  wltbln  that  county,  and  hence 
the  Jurisdictional  power  of  the  superior  court 
of  Martin  county  was  snflJcient  to  give  that 
court  control  over  this  case,  even  though  the 
desertion  took  place  In  Wayne  county. 

It  la  our  Judgment  that  respondent's  posi- 
tion in  this  respect  is  untenable,  in  view  of 
the  decision  of  the  superior  court  of  North 
Carolina  In  the  case  of  the  State  Patter- 
stm  et  al.,  B  N.  C.  443,  wherein  tiw  court 
said: 

"The  lUperlor  court  of  one  county  has  no 
JurisdlctiMi  of  criminal  offenses  oonuaitted  in 
anotiier  county,  although  both  of  the  counties 
belonged  to  tne  same  Judicial  District,  before 
the  act  of  1806,  ch.  2.    •    •  • 

"The  legislature  intended  to  gire  to  the  sev- 
eral county  superior  courts,  jurisdiction  orer  the 
same  ftflenses  and  civil  matters  Which  the  dis- 
trict superior  courts  had  In  1806.  UmitiDg  the 
tenitory  within  which  that  Jurisdiction  was  to 
be  exercised  to  the  county  in  which  the  court 
was  held.  In  ^  indictmoita,  it  must  appear 
that  the  offense  diarged  was  committed  within 
llie  teiTitorlal  Jurisdiction  of  the  court" 

It  has  been  held  almost  nnlAmnly  by  the 
courts.  In  whidi  Uils  subject  has  been  con- 
stdeied,  that  iHiIy  the  courts  of  the  state  In 
wbl^  the  abandonment  occurred  have  Juris- 
diction. State  T.  Weber,  48  Mo.  App.  COS; 
State  V.  Miller,  90  Mo.  APP*  131;  State  t. 
Shuey,  101  Mo.  App.  438,  74  S.  W.  868;  Peo- 
ple  T.  Flury,  173  IlL  App.  640;  People  r. 
Sagazel,  27  Misc.  Bep.  727,  69  N.  T.  Snpp. 
701;  21  Cyc;  Ex  parte  Kuhns,  supra^ 

While,  as  we  have  already  stated,  the 
conrte  bave  held  almost  unlrersally  that 
the  courts  of  the  state  In  wblcb  tibe  act  of 
abandonment  took  place  have  Jurisdiction  to 
try  parties  accused,  the  auesUtm  as  to  wheth- 
er or  not  a  party  can  be  successfully  tried 
and  convicted  In  (me  conmy,  where  the 
abandonment  admittedly  took  place  In  an- 
other,  has  not  been  before  the  courts  to  such 
an  extent  as  to  crystallise  any  particular 
rule  relative  to  Jurisdiction.  Notwithstand- 
ing this,  however,  courts  in  which  this  mat- 
ter has  been  considered  have  held  quite 
nidfonnly  that  prosecution  for  the  crime  of 
abandonment  must  take  place  in  the  county 
where  the  parties  resided  at  the  time  of 
their  separation. 

Says  the  Supreme  Court  ot  Nebraska,  in 
the  case  of  Cnthbertson  v.  State,  72  Neb.  727, 
101  N.  W.  1031: 

"It  is  quite  Immaterial  where  the  first  act  of 
separation  occurs,  if  such  act  is  followed  hy 
a  willful  refusal  to  support  at  the  place  previ- 
ously provided  by  the  husband  and  considered 

SOiem  as  their  borne.   The  county  in  which 
e  home  is  fixes  the  venue  of  the  ofRnse." 

To  the  same  effect  Is  tbe  case  of  Petvle 
T.  Vltan  (Ct  Gen.  SessJ  10  N.  T.  Supp.  009. 
SpeakUig  upon  this  subject  la  a  case  where 


the  Btato  made  a  similar  oontestlaa  to  that 
made  by  respondent  here,  the  fii^reme  CDort 
of  Minnesota  said: 

"If  the  contootion  of  tlie  state  be  correct, 
thai  the  wife  may,  by  takiuK  up  her  tesidaioe  In 
any  county  in  the  state  sne  may  elect,  make 
the  crime  ambulatory,  and  render  the  husband 
guilty  of  felony  therein,  althongh  he  may  never 
have  beai  within  such  eoonty.  That  ne  can- 
not so  do  is  too  obvious  to  justify  any  discus- 
sion of  tbe  proposition,  for  this  caso  does  not 
fall  witliin  the  limited  class  of  cases  in  which 
a  party  may  become  liable  to  punishment  In  a 
particular  jurisdiction  while  his  personal  pres- 
ence is  elsewhere,  for  example,  circulating  a  li- 
bel in  a  county  in  which  he  U  not  personallT 
present."  St4te  V.  Justus,  86  Mian.  114,  ^ 
N.  W.  415. 

Said  the  court  in  Commonwealth  t.  Dong- 
las,  voL  2,  Lancaster  Law  Beview,  178, 
speaking  upon  a  similar  subject: 

"If  she  (the  wife)  voluntarily  moves  Into  an- 
other county,  it  does  not  change  his  (tihe  hus- 
band's) domicile,  or  make  him  a  deserter  for 
not  following  her." 

As  we  have  already  observed,  In  the  case 
at  bar,  the  only  place  wh«re  petitioner  and 
his  wife  established  a  domicile,  or  lived  to- 
gether as  man  and  wife,  was  in  the  city  at 
Baleigh,  Wayne  county,  N.  G.  The  desertion, 
if  any,  took  place  In  that  city  and  county. 
The  offense  with  which  petitioner  stands  ae> 
cused  by  the  Indictment  found  In  Martin 
county,  NorOi  Carolina,  is  not  a  continuing  of- 
fense, nor  one  which  might  be  termed  transi- 
tory or  ambulatory  In  its  nature. 

In  the  case  of  Ex  Parte  Waterman,  20  Nev. 
288,  89  Pac.  291,  11  L.  B.  A.  (M.  B.)  424.  13 
Ann.  Cas.  826,  this  court  went  at  length  into 
the  subject  of  its  right  to  review  on  habeas 
corpus,  the  aufflciency  of  the  papers  on  which 
the  executive  warrant  Is  issued ;  and  In  tiiat 
case  the  court,  speaUnff  through  Mr.  Jus* 
tlce  Sweeney,  «ild: 

"While  I  believe  in  paying  the  highest  respect 
to  the  requisition  warrants  of  idiieC  executtves 
of  other  states,  and  believe  that  any  encntive 
would  hesitate  before  issuing  his  requisition 
warrant  knowingly  without  believing  that  suffi- 
cient and  legal  grounds  existed  on  which  to  ask 
the  extradition  of  a  defendant,  yet  my  rega^ 
for  the  sacred  writ  of  habeas  corpus  is  such 
that  I  would  Jeopardize  the  retention  of  the 
good  will  of  any  one  rather  than  nullify,  modify, 
or  limit  in  any  way  the  pren^ativea  of  this 
great  writ— the  greatest  bulwark  of  our  liberty— 
and  which  gives  every  person  noder  our  glorious 
government  the  right  to  appeal  to  a  judicial 
tribunal  when  restraiued  or  his  liberty,  and 

Erivileged  to  have  tbe  party  in  whose  custody  he 
I  detained  directed  to  produce  his  body,  and 
show  by  what  right  or  authority  of  law  he  Is 
deprlvfaig  him  of  his  Uberty." 

At  another  place  In  the  opinion,  0ie  learn- 
ed Justice  said : 

**If  a  defendant  Is  unjustly  accused,  or  il- 
legally charged,  or  restrained  of  bis  liberty,  cer- 
tainty justice  demands  that  he  should  not  be 
deprived  of  his  liberty  or  removed  hundreds 
or  thousands  of  miles,  as  the  case  may  be. 
there  to  wait  or  be  put  on  trial  on  an  ili^al 
charge.  The  sooner  his  detention.  If  It  be  Il- 
legal, is  so  ascertained,  the  better." 

Tbe  right  of  this  court  to  go  bdiind  the 
executive  warrant  and  inquire  into  the  va- 
U^ty  ot  the  papers  upon  which  or  by  reasoo 
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of  which  the  execnfelTe  wamnt  issned  was 
emidiadKd  In  the  case  of  Ex  Parte  Water* 
man,  supra.  There  Is  no  Question  going  to 
the  validity  of  papers  or  proceedings  pre- 
Umliuu7  to  the  issuance  of  an  ezeeutlve  war- 
rant for  one  charged  aa  being  a  fugitive  from 
justice  more  vital  or  significant  to  the  whole 
proceeding  than  the  Jnrlsdlction  of  the  court 
or  tribunal  out  of  which  the  original  accusa- 
tion, information,  or  Indictment  issued.  If 
It  be  an  undisputed  fact,  such  as  we  deem 
it  in  this  case,  that  the  court  out  of  which 
the  indictment  Issued  was  and  Is  devoid  of 
jurisdiction  to  try  the  petitloufir  on  the  ac- 
cusation thus  filed;  if,  as  a  matter  of  fact, 
that  court,  under  the  rulO'  laid  down  by  the 
Supreme  Court  of  the  state  of  North  Caro- 
lina (State  V.  Patterson,  supra),  would  be 
precluded,  for  want  of  Jurisdiction,  from 
passing  Judgment  on  this  defendant  on  the 
Indictment  thus  filed.  In  view  of  the  fact 
that  the  offense,  If  any,  was  not  committed 
within  the  county  in  which  that  court  has 
jurisdiction — we  find  ourselves  constrained  to 
reassert  the  rale  so  ably  laid  down  by  the 
learned  jurist  in  the  case  of  Ex  parte  Water- 
man, anpra,  to  the  effect  that  Justice  de- 
mands that  the  petitioner  should  not  be  re- 
moved hundreds  or  thousands  of  miles,  as 
the  case  may  be,  there  to  watt  the  action  ,  of 
a  court  which  must  eventually  declare  its 
own  lack  of  Jurisdiction. 

[1]  It  is  well-settled  law  that  a  person 
■ought  to  be  extradited  may  show  upon  a 
proceeding  in  habeas  corpus  that  he  Is  not  a 
Aigitive  from  Justice.  In  the  recent  case  of 
Kx  parte  Kuhns,  supra,  we  held  that  where 
the  petitioner  at  the  time  of  leaving  the  state 
of  Pennsylvania  was  not  in  default  under 
the  statute  of  that  state  "making  It  a  mis^ 
demeanor  for  a  bnid»and  and  father  to  desert 
and  neglect  to  support  his  wife  or  child,"  his 
subsequent  neglect,  while  a  dtlaen  of  another 
state,  to  support  his  family  In  the  demanding 
state,  would  not  render  him  a  fugitive  from 
jiurtlce  therefrom. 

[2]  Subject  to  some  possible  exc^lona, 
within  wblch  this  character  of  case  does  not 
fail.  It  la  the  general  rule  that  a  person  must 
be  within  a  state  at  the  time  of  the  commls- 
sioa  of  acts  constituting  the  offeuse  In  order 
to  become  a  fugitive  from  Justice. 

Petitioner  is  Indicted  under  a  section  of 
the  Criminal  Code  of  North  Candina  ^vlsal 
1006.  i  8355).  which  provides: 

"If  any  huBband  Bhall  willfully  abandon  his 
wif6  witboot  providing  adequate  support  for 
sucb  wife,  and  the  diildren  which  lie  may 
have  begotten  opon  her,  he  shall  be  guilty  of  a 
mfsdemeanor." 

[I]  It  appears  from  the  evidence  Introdne- 
ed  upon  the  bearinf  of  this  caae  without  oon* 
fllct,  flut  the  petitioner  was  under  18  years 
of  age  at  the  time  of  hta  marriage,  and  It 
■tUl  a  minor;  that  the  petitioner  was  at 
mdt  time,  ever  ainoe  has  been,  and  la  now, 
wtthODt  means  and  dependent  upon  his  fft- 
ther  for  support;  that  after  the  marriage, 


defendant  and  his  wife,  who  was  near  his 

own  age,  went  to  live  at  Raleigh,  where  pett- 
ttoner  attended  school ;  that  it  was  the  de- 
sire of  petitioner's  fother  that  petitioner  com^ 
plete  his  education,  and  It  would  seem  to 
have  been  the  understanding  of  all  parties 
that  petitioner  was  to  complete  his  educa- 
tion at  his  father's  expense  before  assuming 
the  burdens  of  provldl^  for  his  family ;  that 
after  residing  some  months  at  Raleigh,  it 
was'  mutually  agreed  between  petitioner  and 
hla  wife  that  petitioner  should  go  to  Pough- 
keepsle,  N,  Y.,  and  continue  his  studies  there 
at  his  father's  expense;  that  at  the  time  of 
petitioner's  departure  for  Poughkeepsle,  the 
relations  of  the  parUes  were  harmonious  and 
so  continued  for  some  time  thereafter ;  that 
at  the  time  petitioner  Left  the  state  of  North 
Carolina  he  had  no  intentton  of  permanently 
se^ratlng  from  his  wife  or  abandoning  her ; 
that  if  petitioner  formed  an  Intent  to  aban- 
don his  wife  and  child,  such  intent  was  form- 
ed some  considerable  time  after  he  bad  left 
the  state  of  North  Carolina. 

This  case  In  some  respects  Is  sul  generis, 
but  from  the  fact  that  the  petitioner  left  the 
state  of  North  Carolina  under  the  drcum- 
staoces  disdosed  without  conflict  in  the  evi- 
dence, 1  am  of  the  opinion  that  he  is  not  a 
fugitive  from  Justice  within  the  law  of  ex- 
tradition, and  la  entitled  to  his  discharge. 

From  the  foregoing  It  follows  that  the  writ 
of  habeas  corpus  heretofore  Issued  by  this 
court  diould  be  perpetuated,  and  that  peti- 
tioner should  be  diadiaiged  from  custody. 

It  la  so  ordered. 

NORCROSS,  C.  J.,  and  COLEMAN,  J.  We 
etmcur  in  the  order,  and  in  so  much  of  the 
foregoing  opinion  as  holds  that  petitioner  is 
not  a  fm;ltlve  from  jiwtlce. 


STATH  T.  CLARK.    (No.  1800.) 
(Supreme  Court  of  Nevada.    June  1,  1916.) 

1.  CaiMiNAi.  Law  <^74I,  T-^S— Twai-— Cbed- 
iBiLiTT  OF  WrrNBSSBS— Question  roa  Jubx. 

The  credibility  of  wltoesaea  In  a  criminal 
case  and  the  weight  to  be  given  their  testimony 
Is  exclusively  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Omt,  Dig.  U  1008.  1188.  122L  1700, 
1713^  1716, 1717,  1710-1721.  1727,  1W8;  Dec. 
Dig.  «s)»74l,  74i] 

2.  Cbiminal  Law  *=»865  — Misconduct  or 
Prbsidino  Judob— Evidence. 

Where  the  guilt  of  accused  charged  with 
murder  depended  on  whether  there  was  a  prior 
□nderstandlng  between  him  and  a  third  person 
who  fired  the  fatal  shot,  and  tbe  state  chleSy 
relied  on  the  fact  that  accused  raised  his  hand 
and  said  "All  right."  just  prior  to  the  shot,  to 
establish  concert  of  action,  tbe  action  of  the 
court  in  calling  In  tbe  jury  after  deliberating 
for  some  time,  and  ascertaining  that  they  stood 
numerically  ll  to  1,  then  urging  tbem  to  reach 
a  verdict  It  they  could  consdentionsly  do  so, 
stating  that  the  trial  had  been  a  great  expense 
to  the  county,  and  in  the  presence  of  the  jury 
denying  accused  an  exception  and  threatening 
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aceaaed'i  cotmfeel  with  pnniihrnent  for  contempt, 
was  prejudicial  error. 

fEd,  Note.— For  other  casea,  see  Criminal 
Law.  Gent  Dig.  S  2069;  Dec.  Dig.  «=»865.] 

Aitpeal  from  District  Court,  Humboldt 
County;  W.  H.  A.  Plk«,  Judge. 

On  rehearing.  Granted.  Judgment  and 
order  reveraed,  and  cause  remanded  for  new 
trial. 

For  former  oixtnlon,  see  36  Ner.  472,  135 
Fae.  loss. 

P.  A.  McCarran,  of  Gar»m  CSty,  and  W. 
D.  Jones,  of  Reno,  for  appellant  B.  G- 
Stoddard,  Atty.  Oen.,  for  the  State. 

NOBCROSB.  O.  J.  Judgment  upon  a  eon- 
Tlcti(m  of  murder  in  the  second  degree  was 
affirmed  In  the  former  opinion  and  decision 
of  this  court,  reported  in  36  Nev.  472,  185 
Pac.  1083.  Kehearing  was  granted  that  fur- 
ther conaideratlMi  might  be  given  to  the  eaoe 
which  [ffesented  a  number  of  close  questions, 
partlcalarly  In  r^^nce  to  the  action  of  the 
court  In  calling  in  the  Jury  after  it  bad  re- 
tired to  deliberate  upon  its  Terdict*  and  the 
proceedings  thereafter  following. 

For  convenience  of  consideration  we  will 
again  recite  that  portion  of  the  record  as 
it  appears  in  the  former  a^tdotx: 

"After  the  jury  had  retired  for  deliberation, 
and  had  remained  out  several  boors  without 
reaching  a  verdict,  they  were  called  into  the 
courtroom,  and  the  following  proceedings  were 
bad: 

The  Court:  "Well,  now,  I  do  not  want  you  to 
state  bow  yon  stand  except  numerically.  You 
iftiderstand  that  it  is  numerals.  Don't  want 
you  to  state  to  me  how  you  stand — not  what 
you  are  in  favor  of.  Understand? 

Mr.  Foreman:  Yes,  sir. 

The  Court:  But  I  want  to  linow  how  you 
stand  numerically.    Now,  be  carcfuL    Is  it — 
Does  the  balance  stand  6  to  6,  or  8  to  4,  or  8 
to  0,  or  somettiins?    What  is  the  result  of 
your  last  ballot,  without  stating  what  it  was? 

Mr.  Foreman :  I  understand ;  11  to  1. 

The  Court:  Well,  that  looks  easy.  If  it 
is  in  that  condition,  and  there  isn't  anything 
you  want  of  the  court,  is  there,  that  you  Icoow 
of? 

Mr.  Foreman :  No,  I  don't  think  there  is. 

The  Court:  I  do  not  want  any  of  you  to 
understand,  gentlemen,  that  I  wish  to  sug- 
gest in  the  slightest  degree  as  to  what  your 
verdict  should  be.  That  is  furthest  away  from 
my  mind.  All  I  want  to  say  to  you — to  re- 
mmd  you— that,  if  yon  can  oonscientlousiy  do 
>o,  it  is  your  daty  to  reach  an  agreement  as 
to  aomething  or  other.  The  trial  has  been  on 
here  now  eince  the  28th  day  of  April,  consum- 
ing something  over  or  about  three  weeks  of  the 
court's  and  attorneys*  time,  and  has  cost  Hum- 
boldt county  a  vast  sum  of  money.  Now,  if  you 
can  possibly  conscientiously  agree  upon  a  ver- 
dict, it  is  your  duty  to  do  so.  The  sheriff  wilt 
take  you  to  dinner  in  about  half  an  hour,  and 
I  want  you  to  retire  to  the  Jury  room  and  go 
to  work. 

Mr.  McCarrsn:  If  the  court  please,  let  the 
record  show  that  upon  the  part  of  the  defease 
we  save  an  exception  now  to  the  remarks  of  the 
court  as  trying  to  induce  the  jury  to  arrive  at 
a  verdict  by  offering  them  inducements  along 
the  lines  of  the  expense,  which  is  prejudicial 
to  the  defendant. 

The  Court:  Well,  the  record  will  show  that 
the  attorney  Is  out  of  order,  and  has  no  right 


to  take  an  exeeptleb,  and  Uie  exception  will 

not  be  allowed. 

Mr.  McCarran:  Well,  we  will  try  and  have 
that  exception  allowed. 

The  Court :  If  the  attorney  Is  not  ve^  care- 
ful, he  will  be  in  cmtempt  of  court.  Let  the 
record  show  that.  You  may  retire  to  the 
jury  room,  gentlemen.  Defendant  may  be  re- 
manded." 

[1 , 2]  We  have  been  asked  to  reconsider 
this  phase  of  the  case,  particularly  in  view 
of  the  evidence  offered  upon  the  part  of  the 
state  to  sustain  a  conviction.  While  the  ques- 
tion of  Insufficiency  of  the  evidence  to  Jus- 
tify the  verdict  is  not  raised  upon  the  record, 
it  Is  contended  that  the  evidence  is  far.  from 
establishing  guilt  with  any  considerable  de- 
gree of  certainty,  and  Is  of  such  a  character 
that  any  error  upon  the  part  of  the  court 
should  be  regarded  as  sufficient  to  have  turn- 
ed the  balance  against  the  defendant;  that 
the  conduct  of  the  court  in  the  particular 
mentioned,  In  view  of  the  evidence,  ought 
to  be  regarded  as  sufficiently  prejudicial  to 
warrant  a  reversal. 

Without  reviewing  the  evidence  at  length 
and  recognizing  the  well-settled  rule  that 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony  la  en- 
tireiy  a  matter  for  the  Jury,  It  is  pn^r  to 
say  that  the  evidence  against  the  defendant 
was  largely,  If  not  entirely,  circumstantial 
It  was  the  theory  of  the  state  that  a  con- 
spiracy bad  been  formed  between  the  appel- 
lant and  three  others,  who  were  associated 
In  the  location  of  certain  mining  property,  to 
Iclll  Sol  Heudra,  who  with  his  two  brothers 
and  some  other  parties,  also  claimed  title 
to  the  property.  The  decedent,  together  with 
three  other  parties,  had  gone  upon  the  ground 
to  do  the  annual  labor  upon  the  claims. 
They  were  met  by  the  appellant  and  two  of 
his  associates.  The  appellant  protested 
against  the  work  proceeding. 

A.  M.  Williams,  one  of  the  principal  wit- 
nesses for  the  state,  gave  the  following  tes- 
timony concerning  the  immediate  drcum 
stances  of  the  shooting: 

"When  we  got  there,  I  told 'Mr.  Hendra  and 
my  son  to  go  to  work.  «  *  •  Clark  said, 
'Now  you  have  gone  to  work,  now  I  have  got 
you  right  where  1  want  you.  Now,  come  over 
to  the  tunnel  and  I  will  unlock  that  for  yoo.' 
I  then  left  them  standing,  myetif  left  Clark, 
Fuller,  Coak,  along  with  my  own  party,  stand- 
ing near  the  dump,  with  Mr.  Hendra  at  work, 
and  stepped  up  above  the  cut  and  dump  to  the 
place  where  there  had  bent  work  done  last 
year.  •  •  *  X  then  turned  around  and  start* 
ed  back  down  the  hill,  end  I  aaw  this  man, 
Clark,  raise  his  hand  that  way  (indicating] 
and  say  'All  rigbL'  The  next  thing  I  knew 
I  heard  the  spat  of  a  ball  and  the  whistle  of 
a  bullet,  and  then  heard  the  report  of  the 
gun  or  rifle.  *  •  •  When  I  heard  the  report 
of  the  gun  I  looked  up  the  bill  and  I  saw  a  man 
running  with  a  rifle  in  his  hand.  He  was  run- 
ning toward  the  tunnel  and  the  ore  house  and 
the  dump  of  the  Tulula  mine.  I  heard  my  son 
say  to  Clark,  'You  have  killed  a  man,  now,  tell 
those  men  to  shot  (atop)  sbootiog.*  Clark  im- 
mediately holloed  'Hey,  what  the  hell  are  you 
fellows  doing  up  there?*  He  was  then  run- 
ning, Clark  was,  with  Fuller  and  Coak,  toward 
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tbia  tannd  and  the  ore  hortw  and  damp,  the 
old  dump  of  the  Tulola  mine  where  their  temt 
was.    Xber  disappeared  over  the  bUl .  rery 

SiUMs,  aoid.  the  man.  Fuller,  came  back  over 
e  hill  alter  he  had  dtaapeared,  he  came  back 
over  again,  back  to  within  oO  or  60  feet  pcrhapB 
of  where  we  were,  and  asked  if  there  vraa  any- 
body hurt,  when  Mills  told  him,  'You'  can  see 
for  yoorseU,  the  man  it  dead.' " 

Whether  defendant  was  guUty  of  the  of- 
fense charged  depended  upon  'whether  there 
was  a  prior  understandiner  between  defend- 
ant and  the  man  who  fired  the  shot  from  the 
top  of  the  hill  some  160  yards  away.  The  cir- 
cumstance that  the  appellant  raised  his  Iiand 
and  said  "All  right,"  Just  prior  to  the  shot. 
Is  tbe  main  drcnmstance  In  the  case  relied 
upon  by  the  state  to  establish  concert  of  ac- 
tion between  the  defendant  and  the  one  who 
actually  fired  the  shot  A  great  deal  of  tes- 
timony in  the  record,  which  Is  very  volonil- 
nous,  is  directed  to  this  circumstance.  Tbe 
man  who  fired  the  shot  appears  never  to 
have  been  apprehended.  The  defendant  and 
his  two  companions  surrendered  themselves 
to  the  officers. 

Considering  the  question  whether  alleged 
Improper  conduct  upon  the  part  of  the  dis- 
trict attorney  In  argument  to  tbe  JQ17 
amounted  to  prejudicial  error,  In  the  recent 
case  of  State  v.  Clancy,  88  Nev.  — ,  147  Pac 
449,  451.  we  said: 

"In  any  case,  whether  remarks  of  the  prosecut- 
Inc  attorney  in  arvument  amonnts  to  revenible 
error  depends  somewhat  upon  the  whole  record 
in  the  case." 

The  same  reasoning  appltefl  to  aUeged 
mlscoiidiict  upon  ttie  part  of  the  trial  Judge. 
Slight  misconduct  In  one  cose  might  Justify 
a  reversal,  when  tn  another  case  where  the 
evldoice  of  guilt  was  far  more  convincing, 
a  court  mlfl^t  properly  bold  It  insufficient  to 
eoastltttte  prejudicial  error.  Misconduct 
may,  however,  be  so  gross  that  courts  vUl 
set  aside  a  verdict  notwithstanding  the  «vi< 
dence  of  guilt  is  quite  SMArent,  where  such 
conduct  virtually  destn^  defoidant's  con- 
stitutional right  to  s  fair  and  impartial  trial. 
State  V.  Schneiders,  259  Mo.  819,  168  S.  W. 
004.  With  this  latter  character  of  cases, 
however,  we  are  not  concerned  upon  this  ap- 
peaL  Hie  views  heretofore  expressed  upon 
tbe  question  under  consideration  If  changed, 
and  we  think  tbey  should  be,  should  turn 
upon  the  fact  that  In  this  case  tbe  evldenjce 
of  guilt  is  not  so  potential,  but  that  slight  er- 
ror may  have  prejudiced  Ute  defendant  In 
bis  subetantlBl  rights. 

Presenting  a  situation  somewhat  similar 
to  that  InTolved  in  tbe  case  at  bar,  Is  the 
case  of  Burton  v.  United  States,  196  U.  S. 
283,  25  Sup.  Ct.  243, 49  Lu  Ed.  482.  We  quote 
the  following  excerpt  from  the  opinion  of  tbe 
court  by  Mr.  Justice  Peokham  in  that  case: 

"Balanced  as  the  case  was  in  the  liiinds  of 
some  of  the  jurors,  doubts  existing  as  to  the 
defendant's  guilt  in  the  mind  of  at  least  one, 
it  was  a  case  where  the  most  extreme  care  and 
caation  were  necessary  Id  order  that  the  legal 
ilchts  of  tlie  defendant  aboidd  be  pnserved. 
•  •  •  We  mast  say  fai  ■ddttton,  that  a  prae- 


ttoe  oufAt  not  to  grow  Hp  of  inquiring  of  a 
jury,  when  brought  into  court  be<»u8e  upable 
to  agree,  how  the  jury  is  divided ;  not  meaning 
by  such  question,  how  many  stand  for'convlo. 
tlott  or  how  mmy  stand  for  acquittal,  but  mean- 
ing the  proportion  of  the  division,  not  which  >• 
way  tbe  divisioD  may  be.  Such  a  practice  is 
not  to  be  commended,  because  we  cannot  see 
how  it  mky  be  material  for  tbe  court  to  under- 
stand tbe  proportion  of  division  of  opinion 
among  the  jury.  All  that  the  judge  said  in 
regard  to  the  propriety  and  duty  of  the  jury 
to  fairly  and  honestly  endeavor  to  agree  could 
have  been  said  without  asking  for  the  fact  as 
to  the  proportion  of  their  division;  and  we 
do  not  tnisk  that  the  proper  administration  of 
the  law  requires  such  knowledge  or  permits  such 
a  question  on  the  i>art  of  the  presiding  judge. 
Oases  may  easily  be  imagined  where  a  prac- 
tice of  this  kind  might  lead  to  improper  influ- 
ences, and  for  this  reason  it  ought  not  to  ob- 
tain." 

See,  ialso,  Peterson  v.  United  States,  213 
Fed.  920,  130  C.  C.  A.  398. 

In  the  case  at  bar  the  Jury  had  not  re- 
ported that  tbey  were  unable  to  agree  nor 
had  requested  further  instructions.  When 
brought  Into  court  upoa  tbe  order  of  the 
Judge  and  interrogated,  as  to  bow  tbey  stood 
numerically,  they  were  informed  by  the  jn^e 
that  the  situation,  as  presented  by  the  an- 
swer of  the  foreman  that  the  jury  stood  11 
to  1,  "looks  easy.  If  it  Is  in  that  condition." 
The  jury  Is  then  reminded  of  the  great 
amount  of  time  consumed  in  the  trial,  and 
that  it  "has  cost  Humboldt  county  a  vast  sum 
of  money."  An  attempt  upon  the  part  of 
counsel  to  Interpose  an  exception  to  the  re- 
marks of  the  court  la  met  with  the  statement 
that  the  counsel  is  out  of  order  and  not  eiv 
titled  to  take  an  exceptk>n,  and  that  the 
same  would  not  be  allowed.  Persistence  upon 
the  part  of  counsel,  that  his  exception  should 
be  allowed,  is  met  with  the  suggestion  that 
the  condoct  of  the  attorney  Is  bordering 
closely  on  contempt. 

While  tt  is  true  that  the  trial  Judge  ad- 
vised tbe  Jury  that  he  did  not  In  the  slight- 
est degree  wish  to  suggest  what  the  verdict 
atkoukl  be,  and  that  It  was  the  da^  of  the 
members  of  the  Jury  to  agree  upon  a  verdict 
if  tbey  conscientiously  could  do  so.  It  is  also 
true  that  tbe  Judge  expressed  his  opinltm 
that  the  fact  that  the  jury  stood  11  to  1 
"looks  easy."  This  expression  taken  in  con- 
nection with  the  emphasis  placed  (m  tbe  ttme 
consumed  tn  tbe  trial  and  that  It  bad  cost  tbq 
county  "a  vast  sum  of  money,"  would  nat- 
urally have  a  toidency  to  weigh  with  con- 
slderable  force  upm  the  Jury,  and  espedaUy 
upon  the  mind  of  a  single  member  who  might 
naturally  feel  called  upon  to  cast  Into  the 
scale  as  against' tbe  defendant  the  time  and 
expense  of  the  trial,  apd  that  It  looked  ea^ 
to  the  Judge  that  the  i  ought  to  agree  with 
the  other  11.  It  to  not  always  trae  Uiat  the 
"cue  obstinate  Joiyman"  Is  wrong  and  tbe 
other  11  are  rltht,  and  tt  is  not  any  too  <dear 
that  such  is  the  fhct  in  this  case.  It  to.  a 
ri^t  gnaranteod  to  a  defmdant  on  ti-Ial  for 
a  criminal  offense  tiist  he  shall  have  the  Jadc- 
ment  of  12  men  imlnflneneed  bj  matters  for- 
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tiga.  to  the  evidence  admitted  at  tbe  trial. 
Wben  the  action  of  the  trial  Jud^  In  the 
matter  complained  of  Is  considered  In  con- 
nection with  the  entire  case,  we  do  not  feel 
Jostifled  in  saying  that,  notwithstanding,  tbe 
defendant  was  not  prejudiced  thereby. 

The  other  questions  considered  upon  the 
former  hearing  we  deem  correctly  deter^ 
mined. 

Tbe  judgment  and  order  are  reversed,  and 
the  case  remanded  for  a  new  trial. 

COLBMAN,  J.,  concurs. 


ZELA.VIN  T.  TONOPAH  BELMONT  DE- 
VELOPMENT CO.    (No.  2144.) 
(Supreme  Coart  of  Nevada.    Jane  S,  1015.) 

1.  Witnesses  «=^26&-CBOSB-EIXAicinATiOK— 
Scope. 

In  a  personal  Injury  action,  wherein  one 
dement  of  i^aintiff's  damages  was  inability  to 
woxk,  exclusion  of  evidence  as  to  tbe  name  of 
a  person  from  wliom  he  borrowed  a  certain 
sum  of  money  was  erroneons. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Die.  {{  931-M8.  9S9;  Dec.  I>i«.  «3»2BS.] 

2.  Master  ano  Servant  «s}270  —  Inturies 
TO  SEBVAZfT  —  Stats  Mining  InapEOTZON 
BnLBS. 

In  a  miner's  action  for  injuries,  rules  post- 
ed at  the  mine,  several  months  after  the  Injury, 
by  the  state  minins  Inspector,  were  not  ad- 
missible in  evidence  by  the  mere  tact  that  they 
were  similar  to  the  ones  posted  by  defendant  be- 
fore the  time  of  the  injury. 

tEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S8  913-927,  932;  Dec.  Dig. 

S.  Tbxai.  4=»242— InBTBUcnoNS—MiSLBAniRo 

INBIRUCTIONB. 

The  giving  of  an  instniction,  althoueh  em- 
bodying a  correct  rule  of  law.  is  reversible  er- 
ror, where  it  has  a  tendency  to  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  TrlaL  CMit 
Dig.  8S  66^76 ;  Dec  Dig.  «=>242.3 

4.  Masteb  and  Ssbvant  «cs>203— Plack  or 
Work— Assumption  op  Risk. 

Where  a  servant  is  employed  In  perform- 
ing labor  whidi  necessarily  changes  the  char- 
acter of  the  place  for  safety  as  the  work  pro- 
gresses, and  is  consequently  liJtely  to  become 
dangerous  at  any  time,  be  assumes  tb«  risk. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Cent  Dig.  »  638-643;  Dec  Dig.  «=» 

5.  Master  and  Sbbtant  «=»289— Injubtes  to 
Servant— Actio  NB— Questions  por  Jurt. 

In  a  miner's  action  for  injuries  from  a 
falling  rock,  evidence  held  to  make  the  ques- 
tion as  to  whether  be  himself  loosened  it  one 
for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089,  1090,  1092-1132; 
Dec.  Dig.  «=»289.] 

6.  Trial  4=9266— lNBTBU0TiONa—BiquBST»~ 
NECEissnr. 

If  a  defendant  In  a  personal  Injury  action 
desires  an  Instruction  on  the  question  of  con- 
tributory n^ligence,  be  must  request  it 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SS  627-641:  Dec  Dig.  ®=>255.] 

1.  Trial  <S=s>203— I NSTBUcnoNS— Theories  op 
Case. 

Where  the  parties  on  trial  each  proceeded 
on  a  different  theory  of  the  case,  the  court 


must  give  fustructions  applicable  to  both  the* 
oriea  upon  request 

_rKd.  Note.--For  other  cases,  see  TriaL  Cent 
Dig.  H  477-479;  Dec  Dig.  «=»203.] 

8.  TbIAL  «=>2e2  —  iKSTRCcnoNS  —  BVIDBNCB 

TO  Support. 

In  a  miner's  action  for  injuries  by  a  faU- 
iug  rock,  an  instruction  upon  tbe  fellow  serv- 
ant doctrine  Is  erroneons,  where  there  is  no 
evidence  to  suppwt  It 

[Ed.  Note-— For  other  cases,  see  THaL  Cent 

9.  Trial  «s>268  —  iNBisuoTions  —  THBoam 
or  Case. 

An  instruction  which  takes  from  the  con- 
sideration of  the  jury  defendant's  theot?  of 
the  case  Is  erroneous. 

Vig,  H  613-628;  Dec  Dicr&26a] 

10.  WiTNBSSEB  «=S3S17— WBIOSnV-GsEDIBIU- 

TT  OF  Witness. 

If  the  jury  believe  from  the  evidence  that 
a  witness  has  willfnlly  sworn  falsely  as  to  ma- 
terial matters,  they  are  at  Uberty  to  disr»anl 
hjs  entire  t^timony,  except  as  conroborated  by 
other  credible  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1080-1063;  Dec  Dig.  ♦sSlTJ 

11.  Trial  «=>256— Insteuctions— Nkckssitt 

OF  REQUEflTS. 

Since  the  defense  of  contrltmtory  negU* 
gence  may  be  abandoned  at  any  time  during 
the  trial,  it  is  not  obligatory  upon  the  court 
to  give  instructions  thereon,  in  absence  of  re- 
qnest 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dfe.  H  627-641;  Dec.  Dig.  «=»265.] 

12.  Trial  ^242  —  iNSTBUonons— Mislead- 

IWO  iNBTRUCtlOWa. 

A  requested  iostructloii,  wtdch  Is  mislead- 
ing, is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  89  669-576;  Dec  Dig.  «»242.J 

13.  Costs  <S=»185— Attbkdahot  op  Wjtnkss- 
BS— Mileage. 

Under  Rev.  Laws,  |  6481,  providing  that 
no  person  shall  be  required  to  attend  as  a  wit^ 
ness  out  of  the  county  in  which  he  resides,  un- 
less tbe  distance  be  less  than  30  miles  from  his 
residence,  the  mileage  of  witnesses  residing  in 
another  county  more  than  80  miles  from  the 
place  of  trial  csnnot  be  taxed  u  costs. 

[Ed.  Note.--For  other  cases,  see  Costs,  Csok 
Dig.  {{  739-743;  Dec.  Dig.  «=>186.] 

14.  Costs  «S=>184r-WiTNEss  Fees— Authobi< 
TT  TO  Tax. 

Witness  fees  may  only  be  taxed  when  ex* 
pressly  allowed  by  legislative  Mactaient 
_rEd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  SS  716-736;  Dec.  Dig.  *»184.] 

16.  Costs  4s»184— Witnessbs— Feb  Dieu. 

Although  a  party  Is  not  entitled  to  tax 
mileage  on  account  of  witnesses  attending  court 
out  of  the  county,  he  may  nevertheless  recover 
their  per  diem  for  the  daya  they  were  npon  the 
witness  stand. 

nsd.  Note.— For  other  cases,  see  Coats.  Cut 

Big.  SS  716-ra6;   Dec  DirV=>18^g* 

16.  Costs  «=»1S5—Witnb8ses— Mileage. 

Where  it  does  not  appear  on  a  motion  to 
relax  cost  that  witnesses  from  a  foreign  state 
were  not  served  at  the  state  line,  thelF  mileag* 
may  be  recovered  from  such  line. 

[Ed.  Note.— For  other  cases,  see  Costs.  Cent 
Dig.  SS  739-743;  Dec  Dir*»185J  ^ 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Cole  Ii.  Harwood  and  A.  N.  SalUbnry* 

Judgea 
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Action  by  Peter  ZelaTln  against  the  Tono- 
jftii  Belmont  Derelopoient  Compaq.  Fran  a 
jQdfmenl:  for  plaintiff,  defendant  aniteala 
Beveised,  and  new  trial  granted. 

H.  H.  Brown,  J.  H.  Evans,  and  H.  B. 
Cooke,  all  of  Tonopah,  for  appellant  Dixon 
k  BfUler,  of  Reno,  for  respondent 

COLEMAN,  J.  On  Jjtly  21,  191S.  the  de- 
fendant, being  derirons  of  enlarging  a  station 
on  the  1300-foot  level  of  Us  mine  at  Tonopah, 
tent  the  plaintiff,  an  experienced  machine 
man,  to  the  place,  with  instructions  to  do  cer- 
tain work.  He  drilled  all  of  that  day,  and 
jDBt  before  going  off  shift  fired  the  holes. 
The  next  day  he  was  set  to  work  2&  or  30 
feet  from  where  he  had  worked  on  the  21st, 
and  after  drilling  one  hole  and  abont  a  eon- 
pie  of  Inches  of  another  a  rock  slid  down  and 
Injured  him.  He  was  taken  to  the  surface, 
where  he  received  "flrst-ald  treatment"  from 
a  doetor  who,  he  alleges,  rendered  the  serv- 
ices at  the  request  of  the  defendant  Plain- 
tiff protested  against  this  doctor  treating 
him,  but  finally  submitted,  after  which  he 
left  the  mine.  The  next  day  he  employed  an- 
other doctor,  who  then  discovered  that  the 
arm  was  Infected. 

Plaintiff  brought  suit  In  the  Second  Judi- 
cial district  court  In  and  for  Washoe  county, 
to  recover  damages  for  his  alleged  injuries. 
The  complaint  sfated  two  causes  of  action ; 
the  first  being  for  injuries  received  In  the  mine 
for  alleged  negligence  of  defendant  for  fail- 
ure to  provide  a  reasonably  safe  place  In 
which  to  work,  and  the  second  for  alleged 
negligence  In  furnishing  plaintiff  an  unskilled 
and  negligent  doctor  to  give  him  "first-eld 
treatment."  The  answer  denied  all  the  al- 
legations of  negligence,  and  pleaded  assumed 
risk  and  contributory  negligence  on  the  part 
of  plaintiff,  to  which  there  was  a  reply. 
There  was  ,a  trial  before  a  Jury,  which 
brought  In  a  verdict  for  the  plaintiff.  Judg- 
ment was  rendered  on  the  verdict,  and  de- 
fendant appeals. 

[1]  It  Is  contended  that  the  trial  court 
erred  In  sustaining  an  objection  to  a  question 
as  to  the  names  of  the  iwrsons  from  whom 
plaintiff  testified  he  bad  borrowed  $500.  It 
was  plaintiff's  contention  at  the  trial  that  he 
had  been  unable  to  work  since  he  was  Injur- 
ed, and  that  he  borrowed  this  sum  to  live 
upon.  His  inability  to  worfc  was  urged  as  a 
proper  matter  for  the  consideration  of  the 
jury  in  fixing  damages,  and  as  the  testimony 
was  material  on  that  point  the  defendant 
was  entitled  to  know  the  names  of  the  per- 
sons of  whom  plaintiff  claimed  to  have  bor- 
rowed the  money ;  for,  if  it  could  have  been 
shown  that  he  did  not  In  fact  borrow  the 
money,  It  would  have  tended  to  discredit  his 
testimony  to  the  effect  that  lie  bad  been  lua- 
bie  to  work.  The  obJectloD  dumU  not  lum 
been  sustained. 

[2]  The  coart  did  not  err  In  sustaining 
^aintUTa  objecUtm  to  JDefendant'a  Sxblblt  8, 
itUOk  WM  a  set  ol  rates  promulgated  and 


posted  at  tbe  ndne,  several  moiltha  after  the 
injury,  by  the  state  mining  Inspector.  The 
mere  fact  that  these  roles  were  similar  to 
ones  posted  by  defendant  did  not  Justify  their 
admission,  to  show  the  reasonableness  of  the 
rules  pocdied  by  defendant  The  defendant's 
theory  Is  that  it  had  a  right  to  call  the  min- 
ing inspector  to  testify,  and  consequently 
should  have  been  permitted  to  introduce  the 
rules  which  he  bad  promulgated.  Ungues- 
tlonably  defendant  had  the  right  to  call  the 
mining  Inspector  as  a  witness;  but  In  that 
event  plaintiff  would  have  had  a  rl^t  to 
cross-examine  him  es  to  hla  experience  and 
knowledge  of  mining,  which  could  not  have 
been  done  if  the  exhibit  had  been  admitted. 

[1]  Plaintiff's  second  cause  of  action,  which 
was  based  upon  the  alleged  negligence  of  tbe 
doctor  in  giving  the  "first-aid  treatment"  was 
voluntarily  dismissed  by  plaintiff;  but  ^ot- 
wlthatan^ng  the  dismissal,  the  court,  at 
plaintiff's  request  and  over  defendant's  objec- 
tion, Instructed  the  jury  that  If  It  found  that 
plaintiff  was  injured  through  the  negligence 
of  the  defoidant,  the  defendant  was  not  re- 
lieved of  liability  because  of  the  fact  that  the 
Injuries  had  been  Increased  through  the  neg- 
ligence of  the  doctor  who  gave  the  "first-aid 
treatment"  While  the  rule  of  law  declared 
by  the  instruction  Is  correct,  we  think  that  in 
view  of  all  the  circumstances  tbe  instruction 
may  have  misled  the  jury,  and  it  should  not 
have  been  given.  With  the  second  cause  of 
action  out  of  tbe  case,  It  would  have  been 
simple  enough  to  Instruct  tbe  jury  that,  If 
plaintiff  was  Injured  through  the  negligence 
of  the  defendant,  plaintiff  was  entitled  to  re- 
cover damages  actually  sustained  by  reason  of 
defendant's  negligence.  Had  plaintiff  been  In- 
jured by  a  runaway  team  while  being  taken  to 
the  hospital,  through  no  fault  of  defendant,  It 
would  not  have  been  necessary  for  the  court 
In  its  instructions  to  allude  to  the  Injury  re- 
ceived by  plaintiff  while  on  his  way  to  the 
hospital,  and  to  have  done  so  would  have 
been  error.  Tet  the  two  cases  are  similar, 
except  that  the  one  In  question  in  the  case  at 
bar  Is  likely  to  have  been  more  prejudicial 
than  an  Instruction  in  the  supposed  case  could 
possibly  be. 

[4]  In  seeking  to  reverse  this  case,  While 
appellant  concedes  that  It  Is  a  general  rule 
tlu.t  a  master  must  furnish  his  servant  a  rea- 
sonably safe  place  in  which  to  work,  consid- 
ering the  nature  of  tbe  worlc  to  be  done,  It 
Is  contended  that  the  work  which  plaintiff 
was  employed  in  doing  changed  the  character 
of  the  place  of  work  as  the  work  progressed, 
and  consequently  plaintiff  must  be  held  to 
have  assumed  the  risk.  It  is  unquestionably 
the  rule  that  where  a  servant  Is  employed  In 
performing  labor  which  nece^rily  changes 
the  character  of  the  place  for  safety  where 
the  work  is  being  done  as  the  work  progres- 
ses, and  consequently  is  likely  to  become  dan- 
gerous at  any  mwient,  he  assumes  the  risk.  1 
Bailey  on  Per.  Injury  (2d  Ed.)  280;  Sin- 
aljBon  T.  lUninK  Go^  67  JTed.  fiOI,  U  a  a  A. 
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492 ;  Holland  Durbem  C.  &  G.  Co„  -lSl  G«. 
715,  63  S.  a  290 ;  Heald  v.  WaUace,  109  Teim. 
346,  71  S.  W.  80;  Cully  T.  N.  P.  Ry.  Co.,  35 
Wash.  241/77  Pac.  202;  CaUan  t.  BuU,  113 
Gal.  593,  45  Pac.  1021 ;  Con.  Goal  Co.  v.  Clay. 
SI  OUo  St  542,  38  N.  B.  610,  25  L.  B.  A.  856; 
White  on  PeoTi  InJ.  In  Mines,  6  41 ;  Browne  v. 
King,  100  Fed.  561,  40  a  G.  A.  645;  Moon 
Anchor  M.  Co.  v.  Hopkins,  111  Fed.  298,  40  O. 
C.  A.  347 ;  Kentucky  Block  Coal  Oo.  t.  Nance, 
166  I^.  46,  91  C.  C.  A.  82. 

[I]  Wbile  we  agree  with  appellant  as  to 
the  correctness  of  the  role  Invoked,  yet  if  the 
rock  which  Injured  plaintiff  was  loose  and 
dangerous  when  he  went  to  the  station  'On 
July  21st  to  go  to. work,  and  was  not  In  fact 
loosened  by  the  very  work  which  the  plain- 
tiff was  doing,  plaintiff  would,  beyond  doubt, 
be  entitled  to  recover.  Plaintiff  testified  that 
the  shots  which  be  put  in  on  July  2l8t  were 
not  loaded  heavily  enough  to  looeen  the  rock 
10  feet  away.  The  question  Is;  Was  the 
rode  which  slid  down  and  Injured  the  plain- 
tiff loose  and  dangerous  before,  he  went  to 
the  jBtatl<m  to  work,  or  did  he  make  it  loose 
and  dangerous  by  the  work  which  be  did? 
If  It  was  the  former,  the  defendant  is  liable ; 
if  the  latter,  plaintiff  cannot  recover.  Under 
the  evidence  In  the  case  It  la  not  a  question 
of  law  for  the  court  to  determine,  but  one  of 
fact  tor  the  Jury.  Miller  t.  Bulllon-Be<d:, 
etc.,  18  Utah,  358.  BS  Paa  S9;  Schlacker  v. 
Mining  Co..  89  Mich.  253,  50  N.  'W.  839 ;  RaU- 
way  Co.  V.  Stout,  17  Wall.  657,  21  L.  Sd.  745 ; 
Jonea  t.  Railway  Ca,  128  U.  S.  443,  9  Sup. 
CL  US,  32  L.*Ed.  478;  Grand  Trunk  Ry. 
Go.  y.  Ives.  144  U.  S.  409,  12  Sup.  Gt.  679, 
36  L.  Ed.  485 ;  111.  Cent.  Railway  Go.  v.  Fo- 
ley, 63  Fed.  468,  3  G.  C.  A.  589;  Hablshaw 
T.  Standard,  etc..  181  Cal.  430,  63  Pac.  728. 

While  plaintiff's  Instruction  No.  1  may  be 
a  correct  statement  of  the  law,  it  is  so  word- 
ed that  It  m^ht  have  been  C(mfnalng  to  the 
Jury.  In  the  rush  incident  to  a  Jury  trial 
the  court  is  prone  to  accept  instructions  pre- 
pared by  attorneys  when  they  are  substan- 
tially correct.  The  matter  covered  by  this 
instruction  should  have  been  stated  In  such 
a  way  as  to  leave  no  doubt  as  to  Its  effect 
upon  the  Jury. 

[I]  The  mere  fact  that  plaintlflTs  Instmc- 
ti<Hi  Na  3«did  not  cover  the  alleged  contrib- 
utory negligence  of  plaintiff  is  not  error.  If 
defendant  desired  an  Instruction  on  that 
point,  it  should  have  requested  it,  and,  if 
proper,  a  refusal  to  give  It  would  have  been 
prejudicial  error. 

[7]  The  court  did  not  err  In  its  instruction 
No.  5.  While  it  was  the  duty  of  the  court 
to  have  Instructed  more  fully  upon  the  re- 
quest of  the  defendant,  the  Instruction  was 
correct  In  stating  that  it  was  defendant's 
'duty  to  provide  a  reasonably  safe  place  for 
the  plaintiff  to  work  In.  The  plaintiff  pro- 
ceeded upon  one  theory  and  the  defendant 
upon  another.  Under  such  circumstances 
the  court  should  give  instructions  applicable 
to  both  theories,  upon  request ;  but  it  Is  cer- 
talnly  not  incombort  qpod  the  plalhtiff  to  re- 


quest instructlffiiB  .applicable  to  defendant's 
theory,  and^' while  the  court  may  of  its  own 
motion  give  Instructions,  its  failure  to  do 
so  Is  not  error. 

Instruction  Na  8  Is  not  subject  to  the  objec- 
tion made.  Of  course,  it  is  eri^neons,  shouM 
we  accept  defendant's  theory  as  bdlog  estab- 
lished by  the  evidence;  but,  since  the  jury 
might  have  found  the.  facts  to  be  as  contend- 
ed by  plaintiff,  It  was  certainly  proper. 

[B]  We  tbink  instruction  No.  10  should  not 
have  been  given.  It  undertakes  to  Instruct 
as  to  the  fellow  servant  doctrine.  There  is 
no  evidence  in  the  case  upon  which  to  base 
such  an  Instruction.  If  It  were  shown  that 
a  fellow  servant  had  made  the  station  and 
left  it  in  a  dangerous  condition,  and  because 
thereof  plialntlff  was  injured,  the  instruction 
would  be  applicable;  but  there  Is  no  such 
evidence.  So  far  as  appears  from  the  evi- 
dence, the  station  was  made  long  prior  to 
the  time  when' plaintiff  went  to  work  la  the 
mine. 

tl]  We  think  Instruction  No.  11  was  erro- 
neous. While  it  is  true  that  it  was  the  duty 
of  defendant  to  furnish  plaintiff  with  a  rea- 
sonably safe  place  in  which  to  work,  having 
due  regard  for  the  nature  and  <diaracter  of 
the  work,  the  Instruction  practically  takes 
from  the  conEdderation  of  the  Jury  defend- 
ant's theory  of  the  case,  which  it  sbonld  not 
have  done.  It  should  dmplr  have  stated  the 
law  as  applicable  to  the  case  from  the  the* 
ories  of  both  sides,  and  let  the  Jury  find  the 
facts  and  apply  the  law  &a  given  in  the  In- 
structi<mB  to  the  facta  as  found. 

In  the  opinion  of  this  coart.  Instruction 
Na  13  should  not  have  been  given.  The  evi- 
dence does  not  show  that  the  timbering  was 
done  In  the  manner  In  which  It  was  for  the 
puriMse  of  saving  money.  While  it  may  have 
been  economical  to  put  In  the  timbers  In  the 
manner  in  which. they  were,  testimony  to 
that  effect  is  very  far  from  saying  that  they 
were  put  in  as  they  were  because  it  was 
cheaper  to  do  It  in  that  manner.  There  was 
no  evidence  upon  which  to  base  the  Instruc- 
tion. 

[1 1]  Appellant  complains  of  Instmctlon  No. 
14,  relative  to  the  willful  saving  by  a  witness 
of  false  testimony.  In  view  of  the  ta.ct  tiiat 
the  case  must  be  reversed,  all  we  need  to  say 
Is  that  this  court,  In  State  v.  Burns,  27  Nev. 
on  page  293,  74  Pac.  <m  page  98^  approved 
of  the  following  instruction: 

"You  are  further  Instructed  that,  if  the 
jury  believe  from  the  evidence  that  any  witness 
has  willfully  sworn  falaely  on  this  trial  as  to 
any  matter  or  thing  material  to  the  issues  in 
this  case,  then  the  jury  are  at  liberty  to  disre- 
i;ard  his  entire  testimony,  except  in  so  far  aa  it 
has  been  corroborated  by  otiier  credible  evi- 
dence, or  by  facts  or  drcumstancea  proved  on 
the  trial." 

We  recommend  it  as  (me  safe  to  follow. 
See  Williams  v.  State,  9  OkL  Gr.  206,  181 

Pac.  183. 

[11]  Instmctlon  No.  20  was  taken  from 
section  6661,  Revised  Lows,  and  is  correct,  aa 
far  as  it  goes.  •Contrlbutovy  negUgeno^- as 
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we  have  BtUi,  tv  ui  ttBrnfttlTe  defense;  and 
it  pleaded  may  be  atandoned  at  any  time. 
If  tbe  d^endant  dld  not  see  flt  to  aak  f  or 
any  instnictfon  on  ooatrlbntory  Begllgence,  it 
was  not  obligatory  upon  ttie  4!oart  to  glre  It 
upon  tts  own  ■K>tton.  , 

AmteUODt  nrges  that  the  «cHirt  eA«d  In  not 
glvtag  Its  requested  instractlon  No.  2.  Tbls 
raqnested  instruction  is  based  apon  the  the- 
ory that  plaintUE  was  engaged  in  making  a 
dang»oii8  place  safe.  There  Is  nothing  In 
tbe  evidence  to  Justify  snch  an  Instruction. 

D^mdant'B  regoested  Instruction  No.  6 
wma  properly  refused,  for  tbe  veumn  that 
there  was  no  evidence  upon  wUIch  to  base  It. 

[12]  The  court  did  nbC  err  In  declhilng  to 
give  defuidant's  requested  Inatmetlon  No.  4. 
The  Instruction  was  misleading.  There  was 
no  eTidence  tending  to  show  that  the  plaintiff 
was  employed  in  making  a  known  dangerous 
place  safe.  This  requested  inatmetlon  Is  sub- 
stantially tbe  same  at  reanested  Instruction 
No.  2. 

[IS]  Plaintiff  filed  a  cost  bUl.  and  defend- 
ant made  a  moticm  to  retax  costs.  Two  Items 
of  the  cost  bill  were  for  mileage  and  per 
diem  of  witnesses  subpoenaed  in  Tonopab, 
Nye  oountgr,  Nev.,  244  mUes  trqai  Reno, 
where  tiie  cue  was  tried.  The  lower  court 
refused  to  retax  the  cost  on  these  two  Items, 
l^etmdant  cont«tds  that,  alnee  section  6431, 
Berlaed  Laws,  ptovldes  that  "ho  person  shall 
be  required  to  attend  as  a  witness  before 
any  court.  Judge,  Justice,  referee,  or  other  of- 
ficer, out  of  the  coHjity  in  which,  he  resides, 
unless  the  distance  be  leas  than  thirty  miles 
from  his  place  of  residence  to  the  coun^  of 
trial,"  tbe  witnesses  were  not  "required"  to 
attend  upon  the  trial,  since  they  resided  In 
another  county  and  more  than  30  miles  dis- 
tant, and  could  not  be  punished  for  con- 
tempt for  refusal  to  obey  the  subpoena,  and 
therefore  plaintiff  was  not  entitled  to  these 
Itaems  as  a  part  of  his  oists. 

[14]  Witness  fees  were  not  paid  at  com- 
mon law  (40  Gyc;  2181;  Meaner  t.  Tan 
Zandt,  18  Nev.  280,  2  Pac.  57) ;  consequently 
witness  fees  can  be  taxed  only  when  ex- 
pressly allowed  by  leglslatlTe  enactment  It 
was  also  said  In  the  Meagher  Case,  supra, 
"that  Bu<^  fees  are  limited  to  witnesses  who 
have  been  required  to  attend."  And  It  was 
also  held  In  tbe  case  mentioned  that  one 
was  "xequtred"  to  attend  as  a  witness  only 
when  service  of  subpoena  was  made  upon 
him.  Under  the  Interpretation  of  the  word 
"required"  in  that  case,  it  would  seem  that 
tbe  witnesses  were  not  required  to  attend 
from  Tonopah,  and  consequently  these  two 
Items  should  have  been  disallowed.  While 
Chief  Justice  Hawley  filed  a  dlseentinB  opin- 
ion in  the  Meatier  Ctese,  there  are  numerous 
aotborltle*  sustaining  the  poedtion  of  the 
court,  among  which  are:  Thompson  v. 
Hodges,  10  N.  C.  318;  Claik  v.  Linaser,  1 
Bailey  (S.  C).  187 ;  Hopkins  v.  Waterhouse, 
2  Yerg.  <Tenn.)  230;  Sapp  v.  King,  66  Tex. 


870,  1  8.  W.  406 ;  Sawyer  t.  Anltman  &  T. 
Co.,  5  Biss.  lOS  Fed.  Cas.  No.  12379;  Good- 
win T.  Smith,  68  Ind.  801 ;  Fuller  Buggy  Co. 
V.  Waldron,  49  Misc.  Rep.  278,  97  N.  1.  Supp. 
730 ;  Haines  t.  McLaughlin,  29  Fed.  70,  12 
Sawy.  126;  LllUenthal  v.  So.  Cat  R.  Co. 
(C.  C.)  61  Fed.  022;  Woodruff  t.  Barney, 
Fed.  Cas.  Na  17.086;  Fisher  t.  Burlington, 
etc.,  104  Iowa,  588,  73  N.  W.  1070;  Myllus 
T.  St  Ixmis,  eto..  By.  Ca,  81  Kan.  232,  1 
Pac.  619 ;  Butcher  v^  Yaca,  etc.,  Co.,  56  Cal. 
598,  609 ;  Naylor  v.  Adams,  16  Cal.  App.  853, 
114  Paa  097,  998;  Carr  t.  Stem,  17  .Cal. 
App.  397,  120  Pac.  35-4a 

[IS]  While  we  are  of  the  <^lnIon  that  re- 
sp(Hident  Is  not  entitled  to  recover  mileage 
on  account  of  the  two  witnesses  who  at- 
tended from  Tonopah,  we  are  of  the  opinion 
that  he  should  recover  their  per  diem  for 
the  days  they  were  upon  the  witness  stand. 

[It]  Two  items  In  the  cost  bill  are  tor  wit- 
nesses who  came  from  Oallfomla.  It  la  true 
that  their  mileage  Is  taxed  only  for  the  dis- 
tance from  the  sta1»  line.  No  subpcena 
could  have  Cfnnpelled  them  to  come  from 
Oallfomla ;  hut;  since  it  was  not  shown  on 
the  hearing  of  the  motion  to  letax  costs  that 
they  were  not  served  at  the  state  line,  we 
will  not  dtetnrb  these  Items. 

The  case  of  State  r.  Oayhart,  26  Nev.  278, 
68  Pac.  118,  is  not  In  point  on  the  motion  to 
letax.  The  point  decided  In  that  case  was 
that  an  acceptance  of  service  of  subpoena 
was  of  the  same  legal  effect  as  service  by 
an  offioer. 

It  appearing  that  prejudicial  error  was. 
committed  by  the  trial  court,  It  is  ordered 
that  tbe  case  be  reversed,  and  a  new  trial 
granted. 

NORCBOSS.  a  and  UcCARBAN,  J, 
concur. 


STATE}  ex  rel.  RENO  SGHOOI^  DIST.  NO. 
10  V.  BOARD  OF  COUNT!  GOM'RS  OP 
WASHOE  COUNTY.    (No.  2174.) 

(Supreme  Court  of  Nevada.   May  27*  1015.) 

Schools  avd  School  Distwotb  «=»i03— 
Taxes— Akhual  Lbvt. 

Where  tba  board  of  county  eommisgioners 
bad  (implied  with  Rev.  Laws,  f  861^  requlriiur 
them,  on  or  before  the  first  Monday  of  Marco 
of  each  year,  to  fix  the  rate  of  coontj  taxes 
for  such  year,  desicnating  the  number  of  cent* 
on  each  hundred  dollarB,  and  levy  tbe  state  and 
county  taxes  on  the  taxable  property,  it  was 
an  ultimate  act  in  pursuance  of  that  aection 
and  sections  3702,  3763,  relating  to  their  du- 
tiea  "to  levy  annually,"  such  statutes  contem- 
plating b^t  one  '  annaal  levy;*  consequently 
mandamus  would  not  lie  to  compel  a  levy  under 
the  subsequently  enacted  statute  of  March  9, 
1015  (Laws  1015,  c.  78),  permitting  the  county 
commiBSioners,  lu  countiea  in  which  no  high 
school  is  located,  to  levy  a  county  tax  for  high 
school  purposes  for  tbe  benefit  of  uiy  district 
high  schools  complying  with  certain  conditions, 
the  proper  construction  of  such  act  b«ing  that 
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the  IeT7  sboald  be  made  at  the  tlioe  when  the 
count;  lev7  Is  r^lari;  made. 

{Ed.  Note.'-For  other  cases,  see  Schools  and 
School  DiatrictB.  Cent.  Dlffril  114,  115,  117, 
24<V-245.  252;  ]bec  Dig.  «s»M) 

Petition  for  mandamus  by  the  State,  on  the 
relation  of  Bene  School  District  No.  10, 
against  the. Board  of  County  CommladonerB 
of  Washoe  County.  Writ  denied. 

William  P.  Seeds,  of  Beno,  for  relator.  B. 
F.  LnnsfoTd,  Dist.  Atty..  of  Beno, ,  and  Geo. 
B.  Thatcher,  Atty.  Gen.,  tox  recpondent. 

McCABBAN,  J.  This  is  an  original  pro- 
ceeding in  mandamus,  instituted  by  relator 
to  compel  respondent  to  levy  a  tax  against 
tbe  taxable  property  In  Washoe  county.  In 
compliance  with  an  act  of  the  Legislature 
of  191S,  entitled  "An  act  to  authorize  county 
commiasltmers  in  counties  not  having  high 
schools,  to  aid  district  high  scfaoola  under 
certain  conditions,  and  other  matters  prop- 
erly connected  therewith,"  approved  March 
9, 1916  (Laws  19111,  c  78),  which  act  is  In  part 
as  follows: 

"Section  1.  In  any  county  in  which  no  ooun- 

Shigh  school  is  located,  tbe  county  commia- 
mers  shall  levy  a  coun^  tax  for  blgh  school 
purpoaei  of  not  less  than  ten  (10)  cents  on  tbe 
hundred  ($100)  dollars  of  assessed  valuation 
of  the  county  for  the  benefit  of  any  district  high 
school  or  schools  that  comply  with  the  following 
conditions : 

"1.  That  the  said  high  school  or  schools  shall 
have  standard  courses  in  commercial  work  or 
manual  arts  or  domestic  arts,  or  standard  cours- 
es In  {^culture ; 

"2.  That  the  board  of  school  trustees  of  the 
district  or  districts  having  high  schools  aa  de- 
scribed in  paragraph  1  of  these  conditions  shall 
each  have  levied  a  special  district  tax  of  not 
less  than  fifteen  (16)  cents  on  the  bnadred 
(f  100)  dollars  of  the  assessed  valuation ; 

"3.  That  the  board  of  school  trustees  of  each 
district  interested  shall  have  passed  a  resolu- 
tion opening  tbeir  high  school  to  all  properly 
qualified  students  of  the  county." 

Pursuant  to  the  foregoing  act,  Beno  School 
District  No.  10,  through  its  board  of  schocd 
trustees,  passed  a  resolution  as  follows: 

"Whereas^eno  School  District  No.  10  hi  the 
County  of  Washoe,  Nevada,  has  for  a  number 
of  years  last  past  offered  to  all  students  <^  said 
county  of  Washoe,  full  and  equal  privileges 
with  the  students  of  said  school  district  to  its 
high  school ;  and  whereas,  the  Legislature  re- 
cently passed  'An  act  to  authorize  county  com- 
missioners in  counties  not  having  high  schools, 
to  aid  district  higb  schools  under  certain  condi- 
tions, and  other  matters  properly  connected 
therewith,"  approved  March  9, 1915;  and  where 
as,  it  is  the  desire  of  said  Beno  School  Dis- 
trict No.  10  to  avail  itself  of  all  the  privileges 
and  benefits  of  said  act;  and  whereas,  said 
Beno  High  School  fbr  several  years  last  past, 
and  Is  now,  and  Intends  to  in  the  future,  main- 
tain standard  courses  in  commercial  work  and 
in  the  manual  and  domestic  arts:  Now,  there- 
fore, be  it  resolved  by  the  board  of  trustees 
of  Beno  School  District  No,  10,  that  the  high 
school  in  said  school  district  shall  be  and  the 
same  is  hereby  open  to  all  properly  qualified 
students  of  said  county,  and  that  tbe  said  board 
of  trustees  do  and  perform  any  and  all  acts 
necessary  to  fully  comply  with  and  carry  Into 
effect  tbis  resolution, 

"Dated  March  22n6,  1916." 


BBPORTBB  '(MttT. 

Thereafter,  and  on  tbe  same  date,  to  wlt^ 
March  22,  1016,  the  relator  presented  to  n> 
spondent,  the  board  of  county  oemmlMlon- 
era  of  Washoe  county,  an  Ingtrument  In  fiw 
nature  of  a  request,  as  follows: 

"To  the  County  CommiarioDers  of  Washoe 
County:  Whereas*  In  Washoe  ooonty.  Nevada, 
there  is  no  county  high  school:  aod  whereas 

(1)  the  Beno  High  School  of  said  Washoe  coun- 
ty has  maintained,  and  will  continue  to  main- 
tain, standard  courses  In  commercial  work  and 
in  the  manual  and  ^Hnestlc  arts;  and  whereas 

(2)  the  board  of  school  trustees  of  the  Beno 
public  Schools  has  directed  the  levy  of  a  spe- 
cial district  tax  of  more  than  fifteen  cents  on 
the  hundred  dollars  of  tbe  assessed  valuation; 
and  whereas  (3)  the  said  board  of  trustees  of 
Beno  School  District  No.  10  has  passed  a  res- 
olution opening  their  high  school  to  all  properly 
qualified  students  of  Washoe  county:  Be  it 
therefore  resolved  by  said  board  of  trustees  of 
Beno  School  District  No.  10,  In  pursuance  of 
tbe  provisions  of  nssemhly  bill  No.  68,  Intro- 
duced by  Mr.  Schmidt  of  Nye  county,  and  which 
has  since  passed  both  booses  of  the  I^egislature 
and  been  auly  signed  by  the  Goramot,  that  tbe 
county  commis^oners  of  Washoe  county,  Ne- 
vada, are  hereby  notified  that  a  tax  of  ten 
cents  on  the  hundred  dcdlars  of  the  assessed 
valuation  of  the  county  most  be  levied  for  tbe 
benefit  of  the  Beno  and  Sparks  high  spools 
in  Washoe  county. 

"Board  of  Trustees,  Beno  School  District 
No.  10. 

"By  Bobert  M.  Prlee,  President 
"By  Theo.  W.  Clark,  Clerk." 

Be^ndent  having  refused  to  comply  with 
the  request  of  relator  as  set  forth  above,  this 
proceeding  was  Instituted  to  compel  respond- 
ent to  act  pursuant  to  such  request 

Sectt<m  8618  of  our  Bevlsed  Lews,  belnff 
section  2  of  an  act  entitled  "An  act  to  pro- 
vide revenue  for  support  of  the  government 
of  the  state  of  Nevada,"  la  aa  follows: 

"The  board  of  county  commissioners  of  each 
county  shall,  on  or  before  the  first  Monday 
of  March,  of  each  year,  fix  the  rate  of  county 
taxes  for  such  year,  designating  the  number  of 
cents  on  each  hundred  dollars  of  property 
levied  for  each  fond;  and  shall  levy  the  state 
and  county  taxes  upon  the  taxable  pn^erty  of 
the  county." 

The  answer  of  respondent  sets  forth,  and 
in  this  respect  it  Is  admitted,  that  respond- 
ent, in  compliance  with  the  foregoing  statnt* 
(3618),  fixed  the  rate  of  county  taxes  for  tho 
year  1916  on  the  1st  day  ct  March,  1915. 
which  was  the  first  Monday  In  that  month. 
The  act  under  which  relator  seeks  to  bring 
about  the  additional  levy  of  10  cents  did  not 
become  a  law  until  March  9,  1016;  and  the 
resolution  opening  the  Beno  High  School  to 
all  property  qualified  students  of  the  county 
was  not  passed  by  the  board  of  school  tma- 
teea  of  Beno  School  District  No.  10  nntU 
March  22,  1919,  on  which  same  day  denuuid 
was  made  by  relator  vs>aa  rospondoit  tor  tb* 
addi^onal  levy. 

It  is  tbe  contention  of  relator  that  section 
8618,  Bevlsed  Laws,  supra,  is  not  mandatory, 
tmt  is  directory  only,  and  a  number  of  an- 
thoTitlea  are  cited  in  support  of  this  conten- 
tion. Oonnsel  for  respondent  takes  the  C0Q> 
trary  poslticm,  and  dtes  a  number  of  author* 
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itles  In  sapport  df  the  oi^alte  view.  The 
authorities  are  not  in  harmony,  but  we  think 
It  unnecessary  to  determine  the  anesUon. 

Whether  the  provislODB  as  to  the  time  pre* 
scribed  for  making  the  levy  for  coanty  taxes 
are  directory  or  mandatory  we  think  Imma- 
terial in  this  case.  It  is  admitted  that  the 
board  of  county  commissioners  of  Washoe 
county  met  on  the  first  Monday  of  March, 
and  then  and  there  fixed  the  tax  rate  for  the 
fiscal  year  for  that  county.  This  was  an  ul- 
timate act  oD  the  part  of  the  board,  done  pur- 
suant to  the  direction  of  sections  8762,  3763, 
and  3618.  The  law  under  which  and  by  rea- 
son of  which  relator  seeks  to  change  that 
lery  was  not  in  existence  on  the  first  Monday 
of  March,  and  hence  could  not  have  been  con- 
sidered or  o(Hitemplated  or  inroTlded  for  by 
the  board  of  county  commls^onera  when, 
pursuant  to  this  statute,  they  fixed  the  rate 
for  the  fiscal  year.  Whatever  might  be  said 
as  to  tile  right  of  the  board  (tf  county  com- 
mlssionerB  to  change  the  levy  when,  by  rea- 
son of'  inadvertenoe  or  mistake,  they  had 
failed  to  make  a  proper  levy  pursuant  to 
laws  then  in  existenoe,  such  argument  can- 
not avail  in  this  instance.  The  levy,  as  fixed 
by  the  board  of  county  commissioners  on  the 
first  Monday  of  March,  In  so  far  as  the  con- 
tention of  either  party  here  Is  concerned,  met 
all  the  reQuirements  of  the  then  existing 
laws,  and  was  not  subject  to  any  challenge  or 
objection  on  the  ground  of  Inadequacy  to 
meet  the  county  needs  as  they  then  existed, 
nor  was  the  law  subject  to.  any  other  objec- 
tion that  comes  to  onr  knowledge.  Section 
3762,  Bevised  Laws,  being  section  150  of  the 
Revenue  Act  above  referred  to,  is  as  follows : 

"The  board  of  oonnty  commissioDers  in  each 
county  of  tills  state  are  her^y  authorised  and 
empowered  to  levy  annually,  on  or  before  the 
first  Monday  in  Marcb,  an  ad  valorem  tax  for 
county  purposes  not  exceeding  the  sum  ol  two 
dollars  on  each  one  bondred  dollars  value  of 
taxable  property  in  the  county  and  such  spe- 
cial taxes  as  may  be  authorized  and  required 
bylaw.  •  •  •'^ 

Section  3763,  Bevised  liaws,  being  aectkoi 
161  of  the  Bevenoe  Act,  la  as  follows : 

"In  making  the  annual  levy  the  board  shall 
desijrnate  the  number  of  cents  levied  for  each 
particular  purpose,  and  shall  add  thereto  the 
amount  levied  by  law  for  state  purposes.  They 
shall  cause  said  state  and  county  -levies  to  be 
entered  on  the  records  of  their  proceedings, 
and  shall  direct  their  clerks  to  deliver  a  cer- 
tified copy  thereof  to  the  auditor,  assessor  and 
treasurer,  each  of  whom  shall  file  said  copy  in 
bis  office." 

In  each  of  these  sections  above  set  forth, 
the  statute  refers  to  an  annual  levy,  and  pre- 
scribes, by  direction  at  least,  the  time  within 
which  such  annual  levy  shall  be  fixed  and 
declared.  As  to  whether  or  not  the  board  of 
county  commissioners  could  vacate  this  levy 
when  once  declared,  if  for  some  reason,  which 
In  their  judgment  would  Inure  to  the  best  in- 
terests of  their  county,  they  saw  fit  so  to  do, 
Is  not  before  us ;  nor  are  we  to  determine  in 
this  proceeding  whetiier  or  not  the  annual 
levy  called  for  by  the  Sfsctlons  of  the  statute 
14»P,—18 


would  be  TaUd  if  made  at  a  later  ttmei  The 
statute,  in  our  judgment,  contemplates  but 
one  annual  levy,  and  the  contemplation  of  the 
statute  in  this  respect  is  met  when  the  board 
of  county  commissioners  fixes  the  rate  to 
meet  the  requirements  of  the  county  pursu- 
ant to  the  laws  existent  at  the  time  at  which 
It  is  made ;  and  the  levy  thus  made  to  meet 
'  the  county  requirements,  pursuant  to  existing 
.  laws,  becomes  a  final  levy,  except  In  so  far 
as  It  may  be  changed  by  the  board  of  equall- 
I  zation,  If,  In  their  judgment,  such  change  be 
!  necessary,  either  to  meet  the  requirements  of 
the  connty  or  to  obviate  the  collection  of  a 
sum  of  money  in  excess  of  county  needs.  Sec- 
tion 8818,  Bevised  Laws;  State  ex  teL 
Shaughnessy  v.  Boerlln,  144  Pac.  738. 

There  Is  iTOtlilng  In  the  statute  enacted  by 
the  Legislature  of  1916  which  would  warrant 
us  in  regarding  the  statute  as  being  retro- 
spective in  Its  effect  This  Is  at  least  true  to 
the  extent  that  It  could  not,  in  our  Judgment, 
operate  to  compel  the  tax-levying  power  to 
vacate  Its  final  levy,  made  at  a  time  prior  to 
the  existence  of  this  statute,  and  whldi  levy^ 
80  far  as  the  record  here  discloses,  was  not 
Invalid  or  objectionable  for  any  reason. 

It  will  be  observed  that  the  act  of  March 
9,  1916,  In  relatlcm  to  district  high  schools, 
provides  for  a  permanent  annual  tax  upon 
the  property  of  the  county,  and  thereafter 
must  necessarily  form  a  part  of  the  total 
county  tax  rate.  The  act  Is  silent  as  to  when 
this  tax  shall  be  levied,  and,  In  the  absence 
of  any  requirement  that  it  shall  be  levied  at 
a  time  different  than  the  time  when  other 
county  taxes  shall  be  levied,  we  think  the 
only  proper  construction  to  be  placed  on  the 
act  is  that  the  levy  shall  be  made  at  the  time 
when  the  county  levy  Is  regularly  made,  fol- 
lowing a  compliance  with  the  law  npon  the 
part  of  a  district  high  school,  making  the 
levy  of  such  a  tax  incumbent  upon  the  board 
of  county  commissioners.  Had  it  been  the 
intention  that  the  first  levy  should  be  made 
immediately  upon  the  board  of  county  com- 
missioners being  advised  that  a  district  high 
school  bad  complied  with  the  act.  It  would 
have  been  very  easy  for  the  Legislature  to 
have  said  so  as  It  did  In  section  140  of  the 
general  school  law  (Bev.  Laws,  S  8379)  where 
"upon  notification  by  the  clerk  of  the  board 
of  school  trustees"  that  certain  action  has 
been  taken,  the  board  of  county  commission- 
ers are  required  to  levy  a  special  district  tax. 
The  fact  that  it  is  by  the  statute  left  option- 
al with  a  district  high  school  when,  If  at  all, 
it  may  comply  with  the  law  may  account  for 
the  absence  of  a  provision  requiring  the  first 
levy  to  be  made  upon  notification  tliat  the 
district  had  complied  with  the  law.  A  dis- 
trict might,  under  the  law,  comply  with  the 
statute  at  a  time  when  such  a  levy,  if  it  had 
to  be  made  immediately  following  the  action 
of  the  board  of  school  trustees,  might  cause 
great  Inconvenience  or  confusion  In  the  col- 
lection of  taxes.  The  statute  being  silent  as 
to  when  the  first  levy  shall  be  mad^  we 
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tbink,  In  flew  of  the  other  revenue  laws  In 
pari  materia.  It  should  be  made  the  first  time 
thereafter  when  the  tax  levy  la  made  for 
county  pnrposes.  An  act  entitled  "An  act  In 
relation  to  levying  and  assessing  taxes  for 
state  and  county  purposes,"  approved  March 
19,  1891  (Rev.  Laws,  8  3818,  cited  supra)  pro- 
vides: 

"All  state  and  county  taxes  required  to  ha 
levied  by  boards  of  county  commissioners  of  the 
several  counties  of  this  state  in  pursuance  of 
the  revenue  laws  of  this  state,  shall  hereafter 
be  levied  by  such  boards  of  county  commission- 
ers on  or  before  the  first  Monday  of  March  of 
each  year."  •  •  • 

While  we  are  of  the  opinion  that  the  Legis- 
lature, by  a  specific  statutory  provision, 
might  have  required  the  county  commission- 
ers to  have  levied  the  tax  in  Question  at  a 
time  subsequent  to  that  prescribed  In  the 
general  revenue  laws,  for  levying  state  and 
county  taxes,  absence  of  such  specific  direc- 
tion will  not  require  the  board  to  levy  such 
tax  prior  to  the  time  for  the  next  regular  tax 
levy. 

The  writ  as  prayed  for  will  be  denied. 
It  is  so  ordered. 

NOROBOSS,  a  3.»  and  COLEMAN,  oon- 
cur. 


ROBERTSON  t.  STATE  (ST.  LOUIS  A  S.  P. 

R.  CO.,  Intervener).    (No.  4230.) 
(Supreme  Gourt  of  Oklahoma.  'May  20,  UlS.) 

(Syllahut  hy  the  Court.) 

1.  OoMinBCE  ^»33  —  Interstate  Shipicbnt 
or  Liquors— Opekatjon  of  State  Laws, 

In  order  to  have  the  state  laws  attach  to 
an  Interstate  shipment  of  liquor,  it  must  affirm- 
atively appear  from  the  evidence  that  such  ship- 
meut,  or  such  part  thereof  as  is  sought  to  be 
confiscated,  has  been  delivered  by  the  carrier  or 
its  agent  to  the  coosignee,  or  his  agent 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  H  26,  81 ;  Dec.  Dig.  «=»33.] 

2.  CoMUEBcB  ®=>33  —  Intbbstate  Shifuent 

OF  I^QUOR— SeiZUBE  tJNDEB  STATE  LaW. 

Where  it  is  admitted  by  the  state,  shown  by 
the  uncontradicted  evidence,  or  found  by  the 
court  from  evidence  reasonably  tending  to  sup- 
port such  finding  that  Intoxicating  liquors  seized 
were  at  the  time  of  the  seizure  in  possession  of 
and  interstate  carrier,  such  liquors  cannot  legal- 
ly be  seized  or  confiscated  so  long  as  such  ship- 
ment retains  its  interstate  character. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  SS  26,  81 ;  Dec.  Dig.  <S=>3S.} 

8.  Commerce  €=933  —  Interstate  Shipubnt 
OF  Liquors— Regulation  by  State. 

The  state  has  the  undoubted  right  to  regu- 
late tlie  intrastate  shipment  of  intoxicating  liq- 
uors, but  cannot  interfere  with  or  regulate  the 
interstate  shipment  of  such  liquors;  and  an  in- 
toratnte  shipment  of  iotoxicating  liquors  does 
Dot  lose  its  interstate  character  until  such  ship- 
ment is  delivered  to  the  consignee  or  to  his 
agent 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S|  26,  81 ;  Dec.  Dig.  «=>33.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Pawnee  County; 
Fred  S.  Uscum,  Judge. 


Proceedings  by  the  State,  In  whldi  a  sMrc^ 
warrant  was  Issued  and  executed  by  seizure 
of  Intoxicating  liquors  In  the  depot  of  the 
St  Louis  &  San  Francisco  Railroad  Company, 
in  which  proceedings  the  Railroad  Company 
and  R.  F.  Robertson,  doing  bnsiiieflB  as  the 
Old  Rock  Distilling  Company,  Intervened. 
From  an  adverse  Judgment,  the  Intervener 
last  mentioned  brings  error.  Bevwsed  and 
remanded,  with  directions. 

Davidson  ft  WlUiama^  of  Tnlsa,  tor  plain* 
tur  In  error. 

COLLIER,  C  On  February  10, 1912,  upon 
the  complaint  of  the  county  attorney  of  Paw- 
nee county,  a  search  warrant  was  Issued  and 
duly  execated  the  selsnre  of  a  qnantttr 
of  whisky,  beer,  and  other  Uqnors  In  the  do- 
pot  of  the  St.  Loula  ft  San  Frandsco  Rail- 
road Company  at  Terlton.  On  the  24th  day 
of  February,  1912,  R.  F.  Bob^rtaon,  doing 
bualnesa  in  the  name  of  the  OU  Roi^  Dis- 
tilling Company,  Intervened  in  said  cava^ 
<daimlng  to  be  the  owner  of  said  Uqnors. 

Plaintiff  In  error,  hereinafter  called  the 
intervener,  and  the  state,  by  and  tiuron^  the 
coun^  attorney  of  said  eonnty,  defendant  in 
error,  hereinafter  called  the  state,  entered 
into  a  stlptUatlon  that  tlie  facts  of  said  cause 
are: 

"That  the  Intervener,  under  the  name  of  the 
Old  Rock  Distilling  Company,  is  engaged  in  the 
sale  of  tieer,  wine,  wiiisky,  and  other  intmi- 
cants,  and  its  home  office  and  chief  place  of 
business  Is  in  Joplin,  Mo. ;  that  on  the  6th  day 
of  February,  lfll2,  at  Joplin,  Mo.,  said  inter- 
vraier  sold  to  one  W.  A.  Brown  the  whisky,  gin, 
and  other  liquors  seized  under  the  search  war- 
rant Issued  in  this  case:  that  said  liquors  were 
to  be  delivered  to  said  Brown  at  Terlton,  Okl.; 
that  said  liquors  were  not  paid  for  at  the  time 
they  were  purchased,  but  were  to  be  paid  for  on 
dehvery  thereof  to  said  Brown;  that  said  li<j- 
uors  were  transported  from  Joplin,  Mo.,  by  the 
St  Louis  &  San  Francisco  Ballroad  Company, 
a  corporation  engaged  for  hire  in  the  transpor- 
tation of  interstate  shipments  of  freight;  that 
said  railway  company  received  said  shipment  at 
Joplin,  Mo.,  from  the  intervener  for  the  purpose 
of  transporting  same  from  that  p<^t  to  Terlton, 
Okl.,  and  that  the  same  was  so  transported  to 
Terlton,  Okl.,  and  unloaded  by  the  railroad  com- 
pany from  the  car  in  wliich  it  was  transported, 
and  placed  in  the  depot  of  said  company  at 
said  town:  that  while  said  liquor  was  thus 
stored,  and  before  it  was  accepted,  received, 
or  delivered  •  to,  or  receipted  or  paid  for  hy 
said  Brown,  or  any  one  for  him,  the  sheriff  oiE 
said  county,  on  February  10, 1012,  acting  under 
a  search  warrant,  seised  said  liquor  in  the  de< 
pot  of  said  railway  comimoy,  at  Terlton;  that 
said  liquor  thus  seized  is  the  same  that  was 
shipped  from  Joplin,  Mo.,  by  the  intervener  to 
W.  A.  Brown,  at  Terlton,  Okl.,  and  the  same 
Uquor  described  in  the  complaint  herein ;  that 
said  Brown,  nor  any  one  else  for  him,  has  ever 
called  for  or  receipted  for  said  liquor,  or  any 

gart  thereof,  nor  has  any  part  of  same  been  de- 
vered  to  said  Brown,  to  his  agent,  or  to  any 
one  for  him,  by  the  railway  company  after  its 
receipt  by  said  company  in  Jopkn,  Mo.;  that 
said  liquor  was  In  possession  of  said  railway 
company  at  Terlton  at  the  time  it  was  seized ; 
that  said  sheriff  was  holding  said  liquor  upon 
the  theory  that  said  shipment  was  and  is  In  vio- 
lation of  the  prohibition  hiws  of  the  state.** 
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Other  tiets  are  aet  out  In  said  Bttpolatlon 
wbldi  we  deem  jumecessarr  to  redte.  It 
wu  farther  atipnlated  that  the  learch  war- 
rant under  whldti  said  liquors  were  seized 
was  regn]arl7  issued  ont  of  the  coonty  court 
of  said  county,  and  that  said  shipment,  as 
shown  by  the  agreed  evidence  In  this  case^ 
was  an  Interstate  shipmoit.  The  railway 
company  also,  was  permitted  Iff  the  court, 
against  the  objection  of  the  state  and  the  in- 
tervener, to  int^vme  In  tbis  cause,  but  said 
railway  company  has  not  appealed  from  the 
Judgment  rendered  against  it 

To  the  rendition  of  said  Judgment,  Inter- 
Tener  duly  excepted,  and  prayed  a  stay  of 
ocecatlon,  pending  an  appeal  to  this  court, 
wtalGb  was  granted,  conditioned  that  inter- 
vener, within  10  days,  execute  a  good  and 
Boffldent  bond  in  the  sum  of  Said  bond 
was  duly  exeeoted  within  the  dnw  provided, 
and  the  execution  of  said  Ju^;ment  stayed. 
From  said  judgment  tiiis  appeal  Is  prosecut- 
ed. Notwithstanding  this  appeal  has  been 
pending  for  years,  and  Is  extttudvely  and 
ably  brietod  by  jdalntlfF  in  error,  we  are  sur- 
prised to  find  that  no  brief  has  been  flled  by 
the  Attorney  GeneraL 

[1]  It  U  admitted  by  the  state  in  said  slip- 
TilatloD  as  to  the  facts  of  the  case  that  said 
^pment  was  an  Interstate  shipment,  and 
that  said  liquors,  nor  any  part  thereof,  were 
BTer  delivered  to  <»  In  possession  of  said 
Brown,  the  consignee.  It  therefore  follows 
that  the  laws  of  this  state  did  not  attach  to 
this  case.  St  Louis  &  S.  F.  By.  Go.  t.  State, 
26  Okl.  SOO,  109  Pac.  280. 

The  Supreme  Court  of  the  United  States 
has  also  passed  up<hi  the  question  in  the  case 
of  LouisvlUe  4  NashvlUe  Ry.  Co.  v.  F.  W. 
Cook  Brewing  Co.,  223  IT.  S.  70,  32  Sup.  Gt 
189,  S6  Ll  Ed.  856,  in  which  case,  the  court, 
speaking  through  Mr.  Justice  Lurton,  said: 

'^That,  until  sodi  transportation  is  concluded 
hj  deliveiy  to  the  consignee,  aa(di  oommoditles 
do  not  become  subject  to  state  regulation  re- 
■trshiiiig  their  bbIs  or  diapositioD." 

The  Wilson  Act  (Act  Aug.  8,  JSSO,  c  728, 
26  Stat  313  [D.  S.  Gomp.  St  1913,  |  8738]). 
which  subjects  audi  Uquor  to  state  regula- 
tJcm*  althou^  still  In  the  original  iiaclcages, 
does  not  an^ly  before  actual  delivery  to  such 
consignee  v^ere  the  shliHuent  la  Interstate. 

In  the  caae  of  Sbeppard  t.  Stat^  8  OkL 
Gr.  54,  m  Faa  267,  it  Is  held  that: 

"An  interstate  shipment  of  lignor  does  not 
cease  to  be  Interstate  commerce  until  it  reaches 
the  home  or  place  of  business  of  the  con- 
signee. •  • 

As  said  railroad  company  has  not  appeal- 
ed from  the  Judgment  rendered  against  it, 
and  is,  only  In  order  to  comply  with  the  rules 
of  the  court,  made  a  defendant  in  errtMr  In 
this  appeal  of  said  intervener,  we  express 
no  opinion  as  to  any  question  arl^g  under 
the  Intervention  of  said  railroad  company. 

[2, 1]  Ab  the  Uqaota  seised  constituted  an 
Interstate  shipment  and  as  neither  the  same, 


nor  any  part  thereof,  had  been  ddSvered  to. 
or  in  possession  ot  the  ouislgnee,  Brown,  the 
law  of  this  stete  in  regard  to  selaure  of  in* 
toxic^lng  llqwffis  waa  not  and  la  not  eCFec- 
tlve  and  enforceable  ag^nst  such  Interstace 
shipments,  where  same  have  not  berai  deliv- 
ered to  the  consignee,  or  to  his  agent  Conse- 
quently, the  oonrt  committed  reivei8U>le  error 
in  adjudging  that  said  intervener  was  not 
entitled  to  the  relief  prayed,  and  In  ordering 
that  said  liquors  so  sdzed  be  condemned  and 
destroyed.  Gastinean  v.  Stat^  7  Okl.  Gr.  612. 
124  Pac.  464. 

It  follows,  therefore,  that  this  cause  should 
be  reversed  and  remanded,  with  Instractions 
to  dismiss  said  cause,  and  to  deliyer  to  said 
intbrvener,  B.  F.  Robertson,  doing  business 
under  the  name  of  the  Old  Bo<^  DlstUUng 
Company,  the  liquors  seized. 

PER  OUBIAM.  Adopted  In  wholflh 


ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  JAMI- 
SON.   (No.  4445.) 

(Supreme  Court  ol  Oklahoma.   May  26»  19150 

(BfUdbn*  by  ike  Oomri.) 

Appeal  Avn  Ehmoa  «s9lOS7— {njitbt  to  Pas- 
BBNoaa  — Rbvbbsal— SuBinsszoN  or  la- 

SUKS. 

In  a  case  tried  to  a  Jury,  where  the  evi- 
dence tends  to  support  the  same,  it  }s  the  duty 
of  the  court  to  submit  by  appropriate  instruc- 
tions the  theory  of  the  defense;  and  failure 
BO  to  do,  at  the  request  of  defendant,  consti- 
tutes prejudicial  error. 

[Ed.  Note.~FoT  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4229;  Dec.  Dl«.  «=)10e7.J 

Oommissl<HaerB^  Opinion,  Division  No.  3. 
Error  from  District  Court,  Alfalfa  Gonnty; 
James  W.  Steen,  Judge. 

Action  by  Geoi^e  T.  Jamison  against  the 
Atchison,  Topeka  ie  Santa  Ffi  Railway  Com- 
pany. Judgment  for  plalntUT,  and  defendant 
brings  error.  Reversed  and  remanded. 

Cottingham  &  Hayes  and  George  M.  Green, 
all  of  Oklahoma  City,  A  J.  Titus,  of  Chero- 
kee, and  Charles  H.  Woods,  of  Oklahoma 
City,  for  plaintiff  in  error.  George  W.  Part- 
ridge, of  Cherokee,  and  M.  O.  Garber,  of 
Enid,  for  defendant  In  error. 

BLEAKMORE,  C.  This  Is  an  action  for 
personal  Injuries  commenced  in  tbe  district 
court  of  Alfalfa  county  on  the  10th  day  of 
November,  1911,  by  tbe  defendant  in  error,  as 
plalntUr,  against  tbe  plaintiff  in  error,  as 
defendant  The  parties  will  be  referred  to 
hereafter  as  they  appeared  in  the  trial  court 

O^e  petition  alleges: 

"That  OD  or  about  the  30th  day  of  Januarv, 
1910,  the  defendant  company  for  a  valuable 
consideration,  same  being  its  regular  charge, 
undertook  and  agreed  to  safely  transport  this 
plaintiff  from  the  town  of  Fargo,  OkL,  to 
Cherokee,  OkL;  that  on  said  day,  while  the 
plaintiff  waa  occupying  a  aeat  in  one  of  two 
cars  attached  to  a  tram  of  the  defendant  oom- 
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paar,  and  whan  said  train  was  neaiinc  <UKd  ap- 
proaching the  station  of  the  city  of  Gherobe^ 
and  after  the  enslne  haoline  «dd  train  had 
whistled  for  the  station,  and  the  porter  and 
conductor  bad  called  the  station  of  Cherobee, 
and  stopped  the  train,  aa  this  ^aintifl  anp- 
posed,  at  the  alighting  place  at  tne  depot,  the 
conductor  In  charge  ana  In  the  employ  of  the 
defendant  company  called  to  this  plaintiff  and 
becboned  to  liim  to  alight  from  said  train,  Btat- 
ing  that  it  waa  the  place  for  plaintiff  to  get 
oil,  and,  b^g  totally  unacquainted  with  the 
location  of  the  depot  and  the  alighting  place 
for  passengers,  and  relying  wholly  upon  the 
statements  and  r^resentations  of  the  conductor, 
plaintiff  followed  the  conductor  down  the  aisle 
of  said  car,  and,  while  attempting  to  alight 
from  said  nain,  said  defendant  company,  by 
its  agents,  servants,  and  employes,  carelessly 
and  negligently,  and  without  regard  to  the  safe- 
ty of  tbis  plaintiff,  and  while  plaintiff  was  up- 
on the  steps  of  said  car,  and  Just  as  be  was 
about  to  uight  therefrom,  started  and  moved 
said  train  in  a  quicb^  rapid,  careless,  and  neg- 
ligent manner,  throwing  this  plaintiff  forcibly 
and  violently  from  the  steps  of  said  car,"  etc. 

The  defendant  pleaded:  (1)  General  de- 
nial ;  (2)  contribntory  negligence ;  (3)  settle- 
ment and  release  of  tbe  damages  claimed. 

It  waa  the  theory  of  plaintiff  that,  when 
the  train  stopped  at  the  water  tank,  he,  at 
the  express  Invitation  of  the  conductor,  pur- 
posing to  alight  at  the  station,  and  believing 
he  had  arrived  there,  left  bis  seat  in  the 
coach  (a  place  of  safety)  and  took  a  position 
on  the  steps  leading  ^om  the  platform  of 
the  car,  from  which  he  was  thrown  by  a  sud- 
den movement  of  the  train  and  injured.  The 
theory  of  the  defendant  was  that  It  bad 
neither  specially  communicated  vrlth  plain- 
tiff nor  Invited  him  to  alight  at  the  place 
where  he  was  Injured,  but,  on  the  c<mtrary, 
bad  called  the  station,  and  had  given  a  gen- 
eral warning  to  all  passengers  that  the  first 
stop  was  the  water  tank,  and  that  plalntifTs 
injuries  were  occasioned  by  his  own  negli- 
gence. The  train  arrived  at  Cherobee  about 
5  o'clock  in  the  morning,  while  it  was  yet 
dark.  Plaintiff  fell  from  the  train  on  the 
side  (^)poslte  the  station!  He  testified  on  di- 
rect examination  aa  follows: 

"Q.  Were  yon  sitting  down  in  a  seat?  A. 
Yes,  sir.  Q.  What,  if  anything,  did  you  do 
about  getting  off  at  Cherokee?  A.  When  the 
conductor  come  along  he  said,  'Here  is  your 
place  to  get  off;  come  on,'  and  X  got  up  and 
followed  him,  and  stepped  down  two  steps,  and 
the  train  started,  and  that  itched  me  right  on. 
Q.  Had  he  caUed  the  station?  A.  If  he  did  I 
didn't  hear  it  He  said.  'Here  is  your  place: 
come  on  and  get  off.'  Q.  Had  the  train  stopped? 
A.  I'es,  sir.  Q.  Did  you  see  the  conductor  aft- 
er you  went  out?  A.  No,  sir;  I  never  saw 
any  more  at  him.  Q.  Then  die  train  started 
and  threw  yoa  off  before  yon  could  get  off?  A. 
Tes,  sir.** 

And  on  cross-e lamination  as  follows: 

"Q.  It  was  still  dark  when  you  got  to  Chero- 
kee, wasn't  it?  A  Yes,  sir.  Q.  You  did  not 
bear  the  atadon  called?  A.  No;  well,  he  might 
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have  caUed  It;  I  am  hard  of  hearing;  he  say* 
to  me,  *Gome  on;  here  is  youi  place  to  get 
off;*  and  I  followed  him  out  and  stepped  one 
or  two  steps  down,  and  when  the  train  started 
tliat  throwed  tne  tight  off,  Q.  Were  you  hard 
of  hearing  th«t?  A.  Yes,  ai.  Q.  Yon  were 
about  88  years  old  at  the  time  of  this  accident? 
A.  Yes,  sir.  Q.  Did  tiie  train  stop  before  yoa 
got  out  of  your  seat?  A  Yes,  sir.  Q.  But  you 
bad  not  heard  the  station  called?  A.  No,  sir. 
Q.  Then  yoa  went  back  to  the  back  part  of  the 
coach  to  get  off?  A.  No;  I  followed  the  con- 
ductor out  and  got  to  tiie  platform,  and  step* 
ped  one  or  two  steps  down,  and  then  the  train 
started  and  pitched  me  zigbt  off,  Q.  When 
you  started  to  get  out  of  your  seat  to  get  off 
the  car  the  train  had  stopped  then?  A.  Yes, 
sir.  Q.  Was  that  the  first  stop  it  had  made  on 
coming  into  Qieiobee?   A.  Yes,  sir.** 

The  conductor  specifically  denied  anj  oo^ 
versatlMi  with  plaintiff,  or  any  knowledge 
of  his  injuries  until  weeks  thereafter.  He 
and  the  porter  testified  that  as  the  train  was 
approaching  the  station  the  porter  called: 
"Gfaerokee;  the  first  stop  la  the  water  tank." 

Although  requested  by  defendant,  the  court 
wholly  failed  to  <^iarge  the  Jury  as  to  the  de- 
fense of  oontrlbntmy  necUgenoe.  Defendant 
was  entitled  to  have  this  defense,  which  had 
beta  pn^erlr  presented  the  p^iffl<*'"gf  and 
evidence  considered  •'by  the  JniVt  vnder 
propriate  InstmcOona. 

"The  instructions  of  the  court  should  be  based 
upon  the  issues  as  made  by  the  pleadings  and 
the  evidence,  and  should  present  the  respective 
theories  of  the  parties  In  accordance  with  the 
testimony  offered  in  support  thereof,"  Okla- 
homa Kf.  Co.  V,  Cbristenson,  148  Pac.  not 
yet  offiaally  reported. 

"It  is  the  duty  of  the  court  to  submit  to 
the  Jury,  and  give  instructions  thereon,  any 
issue,  theory,  or  defense  which  the  evidence 
tends  to  support  This  right  is  not  affected 
by  the  fact  that  there  Is  Countervailing  testi- 
mony." Spurrier  Iiumber  Co.  v.  Dodson,  30 
OkL  412,  120  Pac.  834. 

In  C.  B.  I.  &  P.  By.  Oo.  r.  Pltchford.  143 
Pac.  1147,  not  jet  offldaUr  reported.  It  Is 

held: 

"In  an  action  for  damages  for  perstmal  In- 
juries, where  the  defense  of  contributory  negU> 

Snce  is  interposed,  and  there  is  testimtmy 
Lrly  tendiag  to  establish  sndi  defense,  instruc- 
tions which  wholly  leave  out  of  view  the  ques- 
tion of  plaintiff's  contributory  negligence,  and 
under  which  the  jury,  if  they  round  certain 
facts  to  exist,  would  be  bound  to  find  for  the 
plaintiff,  although  tbey  might  also  believe  the 
plaintiff  by  her  negligence  contributed  directly 
to  the  accident,  are  erroneous,  and  destitute 
reversible  error." 

There  are  nnmeroos  assignments  of  errw, 
but  tihe  same  queatlone  nay  not  arise  upon  a 
new  trial,  and  we  do  not  deem  It  neoessary 
to  consider  them  at  ttUa  time. 

Because  of  the  error  of  the  court  In  fall- 
ing to  Instruct  the  Jury  as  above  Indicated, 
the  judgment  should  be  reversed,  and  tiie 
cause  remanded. 

FEB  OCBIAH,   Adopted  In  whole. 
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ST.  LOUIS  &  S.  F.  B.  CO.  r.  IfBTTS. 
(No.  4460.) 

(Svvvenw  Court  of  Oklahoma.  Hay  18»  191S.) 

(SyUabut  by  the  Oourt.) 

Appeal  and  Erbob  «=»77S— Retxxw— Fah^ 

UBK  TO  Fiu  Bbuf. 

Where  plaintiff  In  error  has  completed  hia 
record  and  nled  it  In  thia  court,  and  has  served 
and  filed  a  brief  in  compliance  with  the  mica 
of  the  court,  and  defendant  is  error  hae  neither 
filed  a  brief  nor  offered  any  ezdise  for  such  fail- 
ure, the  court  ia  not  reqidm  to  aearch  the  rec- 
ord to  find  some  theory  upon  which  the  judg- 
ment may  be  sustained;  and  where  the  brief 
filed  appears  reasonably  to  sustain  the  aaslfcn- 
ments  of  error,  the  court  may  reTarae  tlte  Judg- 
ment in  accordance  vith  the  prayat  of  the  peti- 
tion of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3104,  8108-3110;  Dec  Dig. 
«=»773.] 

Commisaloiiers'  Opinion,  DlTialon  No.  4. 
Brror  from  County  Court,  Choctaw  County; 
W.  T.  Glenn,  Judge. 

Action  by  J.  W.  Metts  against  the  St.  Louis 
&  San  Francisco  Railroad  Company.  Jadg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. Bereraed  and  remanded. 

W.  P.  Brans,  of  St.  iMia,  Mol,  anA  B.  A. 
Kldnaehmiat  and  B.  B.  Foster,  both  of  Okla- 
homa City,  for  pUUntUC  In  error.  W.  N. 
Greene,  of  Ft  Towson,  tor  defendant  In  er- 
ror. 

WATTS,  O.  Olila  action  waa  begun  before 
a  Justice  of  the  peace  of  Oboctaw  county  by 
malntlff  in  ema  agalnat  the  defendant  in  er- 
ror, and  resulted  in  ^dgment  tor  defendant 
In  erzOT.  The  case  was  appealed  to  tbe 
county  court,  and  triad  to  tJie  court  and  Jury 
on  April  28,  lftl2,  with  the  same  resolta. 
Tbe  plaintiff  la  error  filed  a  motion  for  a 
new  trial,  whidi  was  denied.  Jn^ment  was 
rendtfed  for  def aidant  In  error,  from  which 
plaintiff  in  error  appeals,  assigning  as  error 
the  following: 

"I.  The  court  erred  In  overruling  defendant's 
objection  to  the  introducti<«  of  any  evidencQ. 

"II.  In  overruling  defendant's  demurrer  to 
plaintiff's  evidence. 

"III.  In  overruling  defendant's  motion  for  a 
peremptory  instraction. 

"IV.  In  admitting,  over  the  objection  of  de- 
fendant, incompetent  and  iUeKal  evidence  offer- 
ed and  introduced  by  plaintiS. 

"V.  In  excluding  com[>etent  and  legal  evidence 
tiered  by  defendant 

"VI.  In  bis  instruction  to  the  Jury,  to  which 
an  exception  was  saved  by  defendant 

"VII.  In  refusing  to  give  to  the  jury  the  aer- 
eral  iastructions  requested  by  defendant 

"VIIT.  In  overruling  defendant's  motion  for 
a  new  trial." 

The  petition  in  error  and  case-made  were 
filed  in  tblB  court  on  October  21,  1912. 
Brlefa  and  service  thereof  were  filed  on  the 
19th  day  of  March,  191C.  Defendant  In  er- 
ror has  failed  to  file  briefs,  nor  has  he  asked 
an  extenedon  of  time  to  file  same.  We  have 
examined  the  evidence  copied  in  plaintiff  in 
error's  brief,  tbe  alleged  erroneous  Instroc- 


ttons,  tJiose  refosed.  together  with  the  au- 
thorities, relied  upon  for  a  reversal,  which 
seem  reasonably  to  snpport  the  assignments 
of  error.  In  cases  of  this  character  this 
court  has  often  held: 

"Where  plaintiff  in  error  has  completed  hia 
record  and  filed  it  In  this  court,  and  has  served 
and  filed  a  brief  in  compliance  with  the  rules 
of  Uie  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  such  fail- 
ure, the  court  is  not  required  to  search  the  rec- 
ord to  find  some  theory  upon  which  tibe  judg- 
ment may  be  luatnlned;  and  where  the  brief 
filed  appears  reasonably  to  suatain  the  aasfgn- 
ments  of  error,  the  court  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the  peti- 
tion of  plaintiff  in  error."  Midland  Blevator 
Co,  V.  Harrah  ^t  yet  officially  reported)  148 
Pac  1169,  and  cases  cited. 

Therefore^  under  the  authority  of  the  case 
dted,  and  for  the  further  reason  that  tlM 
plaintiff  In  error's  petition  seems  to  be  rea- 
sonably well  sustained,  we  recommend  that 
the  case  be  reveraed  and  renumded. 

PEBCUBIAM.  Adopted  in  wbola 


SMITH  et  aL  V.  KBNNBDT.   (No.  3860.) 
(Supreme  Court  of  Oklahoma.   May  18,  lOlS.) 

(avUdbut  hf  the  Oour*.) 

1.  Action  «=a50— CAtnsis  oi  Aoriow— Mis- 
joiN  DEB— Tbusts. 

Where  two  persona  purchase,  by  separata 
deeds,  the  interest  of  certain  heita  in  an  undi- 
vided parcel  of  land,  an  action  In  the  name  of 
such  vendees  and  the  heira  to  declare  the  pur- 
chaser of  the  same  land  from  another  peraon  a 
trustee  is  not  a  misjoinder  of  causes  ca  action. 

[Ed.  Note.— For  other  cases,  see  Action,  CenL 
Dig.  f  I  eil-647 ;  Dec.  Dig.  «=>50.) 

2.  Public  Lakds  <=>12S  —  Patents  —  Gran- 
tee—Tbustkb—Jubisdiction  IN  Equity. 

Courts  of  equity  have  juri^ction  to  de- 
clare the  grantee  in  a  patent  iaaued  by  the  gov- 
ernment a  trustee  for  the  true  owner,  where 
such  patent  is  issued  on  sn  erroneous  view  of 
the  law. 

[Bd,  Note.— For  other  caaea,  see  Public  Landa, 
Cent.  Dig.  I  844;  Dee.  Dlg7«=al28.] 

3.  Indians  <t=3»18,  14r-lNDXAN  Lands— Pus- 
CHASB  or  Town  Loxb— Pebsohal  Bioht— 
Pabthsrshif. 

The  right  of  a  Cherokee  Indian  citizen  to 
purchase  town  lota  of  which  he  is  in  rightful 
possession,  and  on  which  he  has  made  perma- 
nent improvements,  as  provided  by  Act  July  1, 
1902,  c.  137S.  I  43.  32  SUt.  723,  at  half  of  the 
appraised  valuation,  is  the  personal  right  of 
the  Indian  by  reaaon  of  the  lilood  of  his  tribal 
parent  So,  where  a  citizen  by  blood  of  the 
Cherokee  Nation  and  a  noncitizen  occupy  cer- 
tain lots,  on  which  they  are  carrying  on  busl- 
oesa,  which  lota  are  scheduled  to  them  jointly, 
it  is  error  In  law  to  issue  the  patent  to  the  non- 
citizen  member  of  the  firm,  aa  surviving  partner, 
after  the  death  of  the  Indian  eitlien. 

[Ed.  Note.— For  other  eaaes,  see  Indians. 
Gent  Dig.  H  2,  80-36,  46;  Dee.  Dig. 
14.] 

4.  Indians  ^s»14 — Indian  Iiands — Patenv 
TOB  Town  Lots— Joint  Oooupahts. 

Where  in  such  case  the  patent  Is  issued,  it 
relates  back  to  the  application  for  and  schedul- 
ing of  tbe  lots,  and  where  the  lots  are  applied 
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for  and  achednled  In  the  name  of  tfae  Indfao 
citizen  and  the  noncitizen  ae  joint  ocaupaots,  ft 
ia  error  in  law  to  issue  the  patent  to  one  of 
them  onl7. 

[Ed.  Note.— For  other  caaes,  see  Indians, 
Gent  I^.  H  2,  81-fi6,  48;  Dec.  Dig.  «b>14.] 

ff.  Appeal  and  Bsbos  4=970— Dkcuxons  Ap- 
pealable— ObDEB  SnSTAIITINO  DEinmsEB. 
Aq  appeal  may  be  taken  from  an  order 

sustaining  a  demurrer  to  a  petition  prior  to  the 

entry  of  final  Judgment  against  the  pleader. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  307-^78,  386,  Al;  Dec 

Dig.  «s>70.] 

CommlssIonuB'  Opinion,  Division  No.  2. 
Error  £n»D  District  Coart,  Sequoyah  Coon- 
ty;  J.  H.  Pitchford,  Judge. 

Action  by  James  A.  Smith  and  others 
against  A.  J.  Kennedy.  Judgment  for  de- 
fendant, and  platntiflTs  bring  error.  Revers- 
ed and  remanded. 

The  petition  alleges,  In  substance,  so  far 
as  material  to  the  questions  here  presented, 
that  Pleasant  N.  Blackstone  was  a  duly  en- 
rolled dtlzen  of  the  Cherokee  Nation  by 
blood,  and  that,  in  conjunction  with  one 
Clarence  W.  Turner,  he  was  in  the  rightful 
and  Joint  possession  of  certain  lots  within 
the  town  site  of  Ylan,  In  the  Cherokee  Na- 
tion, at  the  time  of  the  act  of  Congress  of 
June  28,  1898,  and  waa  In  the  possession  of 
the  land  until  his  death  on  April  21,  1904 ; 
tbat  Blackstone  was  duly  enrolled  as  a  Cher- 
okee citizen  by  blood,  and  was  entitted,  un- 
der section  43  of  the  act  of  July  1,  1902, 
ratified  by  an  election  of  the  Cherokee  Na- 
tion on  August  7,  1902,  to  purchase  this  land 
by  paying  one-half  of  the  ai^ralsed  value, 
on  account  of  his  rightful  possesion  and 
permanent  Improvements  placed  thereon; 
that  Turner  was  not  a  dtlzen  of  the  Cher- 
okee Nation;  that  shortly  before  his  death, 
on  April  21,  1904,  Blackstone  made  applica- 
tion to  the  town-site  commission  for  the 
town  of  Tlan  to  purchase  an  undivided  half 
Interest  in  the  lots  at  one-half  of  the  apprais- 
ed value,  as  provided  by  section  43  of  the 
Cherokee  Agreement,  and  that  Turner  joined 
In  this  application,  and  that  the  town-site 
commission  scheduled  the  lots  to  Blackstone 
and  Turner,  subject  to  the  approval  of  the 
Interior  Department,  which  schedule  was 
made  to  Turner  and  Blackstone  a?  Cherokee 
Citizens  at  half  of  the  appraised  value;  tbat 
objection  was  made  by  the  Interior  Depart- 
ment to  scheduling  these  lots  to  Turner  at 
half  of  their  appraised  value,  because  he  was 
not  a  Cherokee  by  blood,  but  an  intermarried 
citizen  only ;  that  the  schedule  of  a  one-half 
interest  In  these  lots  was  approved  to  the 
heirs  of  Blackstone  (who  died  during  the 
pendency  of  the  proceedings)  on  August  15, 
1905,  and  the  application  of  Turner  was 
withheld  at  his  request  pending  the  determi- 
nation of  his  rights  as  an  Intermarried  citi- 
zen; that  afterwards  it  was  decided  that 
Turner  did  not  hare  the  rt^t,  as  an  inter- 
married dtlzen,  to  purchase  these  lota  at 


half  their  appraised  value,  and  the  other 
half  Interest  was  then  scheduled  to  Turner 
as  a  noncitizen  under  the  proviso  of  section 
43,  Act  July  1,  1902,  and  this  was  aj^roved 
by  the  Secretary  of  the  Interior  on  July  8, 
1907 ;  that  on  October  0,  1908,  Turner,  pur- 
porting to  be  the  surviving  partner  of  the 
firm  of  Blackstone  A  Co.,  composed  of  Pleas* 
ant  N.  Bla<Astone  and  Clarence  W.  Turner, 
conveyed  the  lots  In  question  to  the  defend- 
ant, A.  J.  Kennedy,  by  deed  purporting  to 
vest  the  entire  Interest  In  these  lots  In  the 
grantee,  Kennedy.  This  deed  was  dated  Oc- 
tober 19,  1908,  and  was  recorded  October  20, 
1908.  The  petition  also  alleges  the  convey- 
ance by  the  heirs  of  Blackstone  of  their  in- 
terest as  such  heirs  to  the  plalntUTs  Smith 
and  Milton  K.  Thompson.  The  petition  fur- 
ther alleges  that  on  September  S,  1905,  Black- 
stone'B  heirs  were  notified  by  the  Commis- 
sioner of  the  Five  Civilized  Tribes  that  tlie 
lots  in  question  had  been  scheduled  to  them, 
and  a  similar  notice  was  Issued  to  Turner, 
and  tbat  the  first  payment  of  the  10  per 
cent  must  be  made  in  60  days,  the  second 
payment  of  15  per  cent  within  4  months,  and 
the  remainder  in  three  equal  annual  InstaU- 
menta ;  Itiat  ttie  rules  of  the  department  do 
not  allow  one  tenant  in  common  to  make  pay- 
ment of  Ills  pro  rata  share,  but  that  payment 
of  eadi  installmeiit  must  be  made  in  full; 
and  that  plaintiffs  have  paid  $86a00  to  the 
government  as  payment  for  these  lota,  but 
tbat  neither  Turner  nor  Kennedy,  tfae  vendee 
of  Turner,  have  ever  paid  any  pArt  thereof. 
The  petUion  further  aUegea  that  on  August 
18,  1906,  Turner  Instituted  a  omtest  against 
the  Blaciat<»ie  h^rs  to  have  these  lots 
scheduled  to  him  as  surviving  partner  of 
Blackstone  &  Co.,  and  attaches  a  transcript 
of  the  proceedings  on  this  contest  The  deci- 
sion of  the  acting  commlsidona-  Is,  in  part, 
as  follows: 

"Attempt  Is  made  by  the  anrviving  partner, 
Clarence  W.  Turner,  to  show  that  the  late  firm 
of  Blackstone  A  Co.  is  Insolvent,  and  adjudged 
indebted  to  him  and  others,  and  asks  tbat  said 
lota  be  scheduled  to  him  as  surviving  partner,  to 
be  applied  because  needed  for  the  payment  of 
partnerahip  debts.  This  office  cannot  under- 
take as  a  court  of  equity,  to  discover  the  assets 
of  toe  defunct  firm  of  Blackstone  A  Co.,  and 
compel  an  accounting  between  the  surviving 
partner  and  the  heirs  of  the  deceased  partner, 
so  as  to  determine  whether  these  lots  could  be 
rescheduled  to  the  surviving  partner  as  assets  in 
his  hands  to  pay  the  late  firm's  Indebtedness. 
His  rights  will  remain  nnimpaired  as  well  aa 
those  of  the  heirs,  and  these  lots  be  scheduled 
to  the  rightful  owners  at  date  of  the  original 
schedule  of  the  town  lots  of  Vian,  Cherokee  Na- 
tion, March,  1904.  This  office  does  not  concur 
in  your  recommendation  that  the  above  lots 
should  be  scheduled  to  Clarence  W.  Turner  and 
the  heirs  of  Pleasant  N.  Blackstone,  and  di- 
rects that  the  atiove  lots  be  scheduled  to  'Clar* 
ence  W.  Turner  and  Pleasant  N.  Blackstoob  an 
undivided  one-half  interest  In  each  as  members 
of  the  firm  of  Blackstone  ft  Go.,  and  It  Is  so 
ordered.' " 

This  dedsion  was  rendered  on  July  19, 
1908.    The  petition  farther  alleges  that  oD 
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September  1^  190S,  and  after  the  dedalon 
above  set  ont  of  July  19,  1808,  Hon.  G.  F. 
Larrabee,  acting  commissioner,  by  letter  of 
that  date,  which  is  attached  to  the  petition, 
and  which  was  approved  by  the  Secretary  of 
the  Interior  on  September  16,  1908,  recom- 
mended  that  the  deed  to  this  land  should 
issoe  to  Clarence  W.  Turner  and  the  heirs 
of  Pleasaot  N.  Blackstone.  The  petition  fur- 
ther alleges  that  on  November  28,  1910,  a 
patent  was  Issued,  delivered,  and  recorded 
for  this  land  to  Clarence  W.  Turner,  as  and 
in  the  capacity  of  the  surviving  partner  of 
Blackstone  &  Co.  This  deed  recites: 

"Whereas,  the  said  Commterion  has  awarded 
the  real  estate  hereinbelow  to  Clarence  W.  Tur- 
ner, as  and  in  the  capacity  of  surviving  part- 
ner of  tbc  firm  composed  of  said  Clarence  W. 
Turner  and  Pleasant  N.  Blackstone  (now  de- 
ceased), doing  business  under  the  Ann  name 
and  style  of  Blackstone  A  Co^  who  baa  paid 
the  sum  of  $1,733,"  etc. 

The  petition  then  challenges  the  anthorlty 
of  the  Secretary  of  the  Interior  and  the 
Oilef  of  the  Cherokee  Nation  to  Issue  the 
patent  In  this  form,  and  that  the  order  and 
approval  of  the  Secretary  of  the  Interior  of 
B^>tember'16, 10O8,  above  set  out,  was  final, 
and  that  it  waa  the  duty  of  the  Secretary  to 
Issue  the  patent  according  to  this  approval. 

prayer  at  the  petition  .material  to  the 
appeal  waa  Cbat  the  legal  title  vested  In  Ken- 
nedy, the  vendee  of  Turner*  be  charged  with 
a  tnut,  and  that  Kennedy  be  declared  a  trus- 
tee for  a  one-half  interest  In  these  lands  in 
b^alf  of  the  Blat^tone  heirs  or  th^  ven- 
deea. 

Tn  r^ard  to  lot  8  in  block  2S  (a  part  of 
thla  lan^  it  ainiears  that  It  waa  not  schedul- 
ed to  Blackstone  or  Turner,  but  was  sold  un- 
der the  proTlsUnu  of  secttoo  44  of  the  Chero- 
kee Agreement,  and  waa  bought  by  A.  J.  Ken- 
nedy on  behalf  of  Turner  and  the  Blackstone 
heirs  on  May  81,  1905. 

To  Oils  petition  the  defendants  demurred: 
First,  that  the  conrt  has  no  JuriBdlctbm  of 
the  action ;  second,  that  several  causes  of  ac- 
tion are  Improperly  Joined,  and  that  the  pe- 
tition does  not  state  facts  sufficient  to  con- 
stltnte  a-  cause  of  action  In  fftvor  of  the 
plalntUb  and  against  the  defendants;  third, 
that  said  petition  la  an  effort  of  this  court 
to  set  aside  and  go  behind  a  patoit  Issued  by 
the  Cberokee  Nation  and  by  the  United 
States;  fourth,  that  said  petition  doea  not 
state  fikcts  sufficient  to  warrant  the  court  tn 
the  appointment  of  a  receiver.  The  court 
sustained  this  demurrer  in  all  things,  except 
aa  to  lot  8  tn  blotk.  28,  to  which  mllng  ex- 
cepticm  was  duly  saved,  and  plaintiff  elected 
to  stand  on  the  demurrer,  and  rinsed  to 
farther  idead.  Hie  cause  is  brought  to  this 
conrt  by  proper  piooeedingB  in  error. 

G.  Ia  Thomas  and  S.  V.  0*Hare,  both  of 
Huskt^ee,  W.  L.  Curtis,  of  SaUlsaw.  Mont 
F.  Sharp  and  Geo.  S.  Bamsey,  both  of  Mus- 
kogee, and  A.  A.  Davidson,  of  Tulsa,  for 
plaintiffs  In  error.  Winchester  &  Martin, 
of  Ft.  Smith,  Ark.,  for  defendant  in  error. 


DBVEIBEnX,  (X  (after  stating  the  facts  as 
above).  [2]  The  first  question  raised  by  the 
demurrer  is  to  the  Jurisdiction  of  the  court 
The  power  of  a  court  of  equity  to  declare  the 
grantee  in  a  patent  Issued  by  the  govern- 
ment, or.  In  this  case,  by  the  chief  of  an  In- 
dian tribe,  in  pursuance  of  the  authority  de- 
rived from  the  government,  a  trustee,  where 
the  Department  has  proceeded  on  an  error 
in-  law  In  Issuing  the  patent,  has  been  too 
long  settled  to  require  citation  of  authority. 
This  disposes  of  the  first  ground  of  the  de- 
murrer. 

[1  ]  The  second  ground  Is  that  several  caus- 
es of  action  are  improi>erly  joined.  It  will 
be  noted  that  the  deed  made  by  the  Black- 
stone heirs  for  the  property  in  controversy 
to  Jas.  A.  Smith  and  Milton  K.  Thompson  is 
for  their  undivided  Interest  In  this  property. 
The  object  of  the  action  is  to  attack  a  deed 
which  would  render  these  two  deeds  uuga- 
toTj.  In  our  opinion,  the  provision  of  our 
statute  in  regard  to  a  misjoinder  of  causes 
of  action  is  the  same  as  the  old  equity  rule 
against  multifariousness,  and  consequently. 
Where  a  bill  In  equity  under  the  old  practice 
waa  not  multifarious,  there  is  no  misjoinder 
of  causes  of  action  under  the  code  practice. 
In  6  Eney.  United  States  Sup.  Court  Reports, 
685,  it  is  said: 

"The  prin<^e  of  multithrlousneBB  Is  one  very 
largely  for  coavenienoe,  and  Is  more  often  ap- 
plied where  two  partiea  are  attempted  to  be 
brought  in  by  a  bill  in  cfaancery  who  have  no 
common  Interest  in  the  litiKation  whereby  one 
party  la  compelled  to  Join  In  the  ezpenae  and 
trouble  of  a  suit  tn  which  he  is  codefendant, 
having  no  common  interest,  or  in  which  one 
party  is  joined  as  complainant  with  another 

Sarty  with  whom  in  like  manner  he  either  has  no 
itereat  at  ail,  or  no  such  interest  as*  required 
the  defoidant  to  litdgate  tt  in  tbe  same  action." 

See,  also,  De  Roberts  v.  Cross,  23  Okl.  8S8, 
101  Pac.  1114,  and  Seibert  v.  ^ompson,  8 
Kan.  66.  Applying  this  principle  to  the  case 
at  bar,  there  Is  no  misjoinder  of  actions  in 
this  petition. 

Tbe  one  remaining  ground  in  this  demur- 
rer open  for  consideration  In  this  court  Is 
that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that 
the  petition  Is  an  effort  in  this  court  to  set 
aside  and  go  betilnd  the  patent  issued  by  the 
Cherokee  Nation  and  by  the  United  States. 
What  has  been  said  under  the  first  ground 
of  the  demurrer,  that  the  court  has  no  juris- 
diction, disposes  of  the  third  ground,  that 
the  petiticm  is  an  effort  in  this  court  to  set 
aside  and  go  behind  the  patent 

[3,  4]  This  leaves  the  only  other  remaining 
ground  now  open;  that  is:  Does  the  peti- 
tion state  facts  suffldent  to  constitute  a  cause 
of  action?  We  think  It  does.  From  the  fore- 
going statement  of  facta  It  appears  that  the 
contest  of  Turner  to  have  this  land  declared 
partnership  assets  was,  In  fact  rejected  by 
the  Commissioner  of  Indian  Affairs  on  the 
very  apparent  ground  that  the  Department 
could  not  administer  the  equities  In  this  case 
between  the  heirs  of  Blackstone  and  the 
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creditors  BladEgttme  ft  Ga  Hie  Secretary 
also  directed  the  deed  to  Issne  to  Clarence 
W.  Tonter  and  tbe  heirs  o£  Pleasant  N. 
Blackstone,  by  hla  letter  of  September  16, 
190S.  ^thont  farther  hearing,  as  fu  as 
this  record  discloses,  or  without  any  addi- 
tional notice  to  the  Bladtstcme  heirs,  the 
deed  waa  lasned  to  Clarence  W.  Turner  as 
snrvlTlng  partner  of  Blackstone  ft  Co.  This 
deed,  It  Is  true,  was  approved  by  the  Secre- 
tary of  the  Interior,  but  the  record  is  sll«it 
as  to  vrbj  this  change  was  made. 

But,  under  tbe  law  govemlng  Indian  al- 
lotments of  this  kind,  could  this  right  of 
Blackstone  to  purchase  these  lots  at  onfr-half 
of  their  appraised  valae  become  a  partner- 
ship asset?  In  this  case  Bla<^tone,  a  <^t- 
Isen,  and  Tamer,  a  nondtlsen,  were  partners 
In  the  mercantile  business,  and  they  occupied 
these  lots,  as  we  gather  from  the  record,  for 
the  purpose  of  their  business.  This  does  not 
carry  the  right  which  BUudcstone  bad  to  pur- 
chase the  lots  at  one-half  of  the  appraised 
value,  or  at  least  his  Interest  in  them.  Sec- 
tion 43,  c.  1875  (82  Stat  L.  pt.  1),  proTldea: 

"Any  citizen  In  rightful  poseesaion  of  any 
town  lot  having  ImprovemeDts  thereon  other 
than  temporary  buildings,  fencinz,  and  tillage, 
the  occupancy  of  which  has  not  been  acquired 
under  tritml  laws,  shall  have  tbe  right  to  pur- 
chase same  by  paying  one-half  of  tbe  appraised 
value  thereof :  Provided,  that  any  other  person 
in  undisputed  posaesaion  of  any  town  lot  having 
improvements  thereon  other  than  temporary 
buildings,  fencing  and  tillage,  tbe  occupancy  of 
which  has  not  been  acquired  under  tribal  laws, 
shall  have  tbe  right  to  purchase  such  lot  by 
paying  tbe  appraised  value  thereof." 

In  the  case  at  bar  Blackstone  did  not  ac- 
quire bis  right  to  purchase  tbls  property  at 
one-half  of  Its  appraised  value  by  reason  of 
any  partnership  arrangement,  or  by  any- 
thing whatever  growing  out  of  the  partner- 
ship. As  was  said  by  the  Supreme  Court  ot 
the  United  States  In  tbe  case  of  McDongal 
V.  McKay,  decided  AprU  26,  1915,  2^7  U.  S. 
372.  35  Sup.  Ot.  605,  59  L.  Ed.   : 

"The  right  to  the  property  antedates  the  al- 
lotment, and  ia  simply  given  effect  to  by  that 
act.  Viewing  the  tribal  property  and  its  divi- 
sion in  this  light,  Andrew  J.  Berryhill  acQuired 
his  right  to  the  land  in  question  by  his  mem- 
bership in  the  tribe.  It  was  bis  birthright.  It 
came  to  bim  by  tbe  blood  of  his  tribal  parent, 
and  Dot  by  purchase." 

See,  also,  Shultls  v.  McDougal,  170  Fed. 
529,  96  C.  C.  A.  615.  Applying  this  principle 
to  the  case  at  bar,  tbe  right  of  Blackstone  to 
acquire  the  title  to  this  property  by  paying 
one-half  of  the  appraised  value  antedates  tbe 
allotment  and  was  his  tribal  right,  and 
came  to  him  by  reason  of  his  Indian  ances- 
tors. It  Is  true  that  his  possession  with 
Turner  was  a  Joint  possession,  and  Black- 
stone and  his  heirs  only  claim,  and  have 
only  clnlmed  from  the  outset,  a  one-half  in- 
terest in  the  lots,  that  is,  that  they  should 
have  the  right  to  acquire  a  one-half  Interest 
by  paying  half  of  the  appraised  value,  while 
Turner,  under  the  proviso  of  section  4S,  had 
the  right  to  acquire  the  other  one-half  in- 
terest by  paying  the  toll  appraised  value. 


TblB  right  of  Bla<jfcstone  was  derived  from 
his  Indian  ancestors  and  from  the  act  of 
Ccmgresa,  and  cannot  In  any  sense  be  called 
a  partnership  asset,  and  It  appears  from  the 
petition,  and  Is  admitted  by  the  demurrer, 
that  the  heirs  of  Blackstone  have  paid  $868 
on  this  purchase  price.  We  cannot  In  this 
suit  dispose  <a  any  of  the  equities  between 
the  <3«dltors  of  Blackstone  ft  Go.  and  Bladk- 
Btone'B  hefars.  If  there  are  any;  tar  ihla  Is  an 
action  In  which  the  creditors  are  not  parties, 
and  the  only  object  ttf  whldi  is  to  declare 
Tomer's  vendee  a  trustee  for  one-halt  Inters 
est  In  this  propoty. 

Tljere  Is  anothw  question  also  presented 
by  this  record,  and  tmder  which  we  think  It 
was  error  for  the  court  below  to  sustain  the 
demurrer.  It  will  be  noted  that  this  ap- 
plication and  the  sdiedule  of  these  lots  was 
to  Turner  and  Blackstoneu  The  case  of  Ar- 
thur T.  Coyne,  82  OkL  027,  122  Pac  688, 
tlurows  llc^t  on  this  auestlon.  In  Hut  case 
two  tenants  In  common  who  owned  an  undi- 
vided Interest  In  the  Improvements  on,  and 
the  rlg^t  of  possession  to,  town  lots  In  the 
of  TulsOt  scheduled  them  Jointly.  One 
of  the  codefendants  fraudulently  obtained  a 
deed  In  his  own  name  for  the  entire  prop- 
er^, and  the  court  held  that  he  took  the 
legal  title  as  trustee  tot  his  codefendant  as 
to  one-half.  In  passing  on  this  subject  the 
court  used  this  language: 

"Under  the  doctrine  of  relation,  when  the  pat- 
ent issued  to  defendant.  It  related  back  and  took 
effect  as  of  the  date  of  the  application  for  and 
BcbeduHsg  of  the  lot,  to  wit,  July  10,  1902. 
Shepley  V.  Cowan,  91  U.  a  3S0  [23  L.  Ed. 
424] ;  Beard  v.  Federy.  8  WalL  478  [18  L.  Ed. 
8S].**  and  other  cases  cited. 

In  the  case  at  bar,  under  this  mle,  the 
patent  Issued  to  Clarence  W.  Turner  as  sur- 
viving partner  of  Blackattme  ft  Co.  related 
back  to  the  original  schedule,  which  was  In 
the  name  of  Blackstone  ft  Turner  as  Joint 
occupants,  with  the  right  of  Blackst<me  to 
acquire  his  one-half  Interest  by  the  payment 
of  one-half  of  the  appraised  value  of  his 
interest,  and  of  Turner  acquiring  his  one-half 
interest  by  the  payment  of  the  entire  apprais- 
ed value  of  his  Interest.  We  therefore  thick 
there  was  error  in  overmllng  the  demurrer. 
The  demurrer  was  general  to  the  entire  pe- 
tition, and,  if  the  petition  steted  any  cause 
of  action,  it  was  good  as  against  a  general 
demurrer.  The  court  held  as  te  lot  S  in 
block  23,  and,  this  being  the  case,  the  de 
murrer  should  have  been  overruled  in  any 
event 

[6]  There  la  no  final  Judgment  In  the  case, 
but  we  entertain  the  appeal  under  tbe  doo 
trine  of  Ashley  Silk  Co.  v.  Oklahoma  Fire 
Ins.  Co.,  33  Okl.  348.  125  Pac.  449,  Which  de- 
cides that  an  appeal  may  be  taken  from  an 
order  sustaining  a  demurrer  to  a  petition 
prior  to  the  entry  of  final  Jndgm^t  gainst 
the  pleader.  The  title  of  lot  8  In  block  23  Is 
left  open  by  the  trial  oonrt,  but  this  can 
be  provided  for  upon  tbe  fnrthw  heaxing  ot 
the  case. 
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We,  fiierefore,  zecommeid  that  the  Judg- 
ment be  teveraeil,  and  this  cause  remanded 
for  farther  proceedings  not  InconsiBtent  vlth 
this  oplnlosL 

FEB  OUBIAM.  Adopted  Is  wh<de. 


PITSISB  T.  0IT7  OF  PAWNEB  «t  aL 
(No.  67790 

(Snprcme  Court  of  Oklahoma.  March  80,  191S. 
Rehearhig  Denied  Juno  8,  1915.) 

(SvlUibiu  by  the  Vourt.) 

1.  HtrniCIPAX,  GOSPOHATIOITS  4=»S2S— Stbbet 
PAVIHO— PUBOOATIOH  Of  BU<H.UTZOIT— In- 

jruNonoK— Pbeuatubitt. 

An  Injunction  will  not  lie  to  restrain  th« 
pnblicatioD  of  a  resolntloD  of  a  city  council  de- 
claring that  a  necesBit;  exigts  for  the  paving  of 
certain  itreata  of  Buch  city  at  the  instance  of  a 
taxpaying  prot>ertT  owner  within  the  proposed 
improTement  district,  as  sach  suit  Is  premature! 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  842-840;  Dec.  Dig. 
*=>323.] 

2.  MuiriciPAX.  CoBpoBATiOMS  «=>093  —  Ille- 
gal CoHTKAOr— Patmknt— InjDNCriON. 

Where  no  liability  baa  accrned  upon  a  con- 
tract alleged  to  be  UlegaL  entered  into  by  a  city, 
and  it  does  not  appear  that  such  city  la  threat- 
ening to  make  any  payment  thereon,  no  grounds 
for  equitable  intmerence  are  shown. 

[Ed.  Note^For .  other  cases,  sea  Municipal 
ConioratiMi^  Orat.  Dig.  H  21S&-2161;  Dec. 

Error  from  District  Court,  Pawnee  Oona- 
tjr ;  U  M.  Poe,  Judge. 

Action  by  O.  W.  Pltser  against  the  City  of 
Pawnee,  a  corporation,  and  others.  From 
an  order  dlasolTlng  a  t^porary  Injnndloii, 
piH<nH«r  brings  error.  Affirmed. 

HcN^  &  McNeill,  of  Pawnee,  for  plalntlff 
in  BTTor.  7.  0.  Shoemaker,  of  Pawnee,  for 
defendants  In  error. 

HABDY,  J.  FlalnUir  In  error  seeks  to 
reverse  an  order  of  the  ]nd^  of  the  Twenty* 
First  district  In  dIssolTing  a  temporary  in- 
junction theretofore  made.  -At  the  ttme  of 
the  hearing,  neither  party  offered  any  eri- 
dence,  and  the  action  of  the  Judge  is 
eqniTalent  to  holding  that  the  petitUm  does 
not  state  a  canse  of  action.  Both  parties 
seem  to  bare  considered  this  case  in  this 
light,  and  in  the  oral  argoment  It  was  pre- 
sented on  that  theory,  so  we  shall  craislder 
it  in  the  same  way. 

The  petition  alleges,  in  substance,  that  de- 
fntdants  in  error,  who  were  d^endants  be- 
low, bad  entered  into  a  contract  with  tbe 
Bcnham  Bngbieering  Company,  to  prepare 
estimates  and  spedfications  preparatory  to 
paving  certain  streets  of  the  defendant  dty ; 
that  said  engineering  company  was  not  a 
resident  of  the  defendant  city,  and  could  not 
and  did  not  qualify  as  sncb  city  engineer; 
and  that  said  contract  provided  that  a  cer- 
tain per  cent  of  the  contract  price  shonld  be 
paid  said  engineering  company  If  said  Im- 


Xffovements  were  constructed;  and.  that,  U 
said  improvements  were  not  constracted  by 
reason  of  a  saffldent  protest  being  filed  by 
tbe  property  owners,  the  snm  of  fSO  was  to 
be  paid ;  that  a  resc^utitKi  declaring  that  a 
necessity  existed  for  such  improvements  had 
been  ,  passed  by  the  mayor  and  council,  and 
publication  thereof  was  soui^t  to  be  enjoin- 
ed, and  also  the  payment  of  any  sum  to  the 
engineering  company.  The  petition  also  con- 
tained the  nsual  allegations' that  plaintiff 
was  a  resldoit  property  owner  and  taxpayer ; 
and  variotis  other  objections  were  ui^ed. 
An  answer  under  oath  was  filed,  which  ad- 
mits certain  allegations  and  denies  all  those 
allegations  of  the  petition  which  question  tbe 
right  of  the  englneezlng  company  to  perform 
the  services  complained  of,  and  also  denies 
tbe  allegation  that  defendants  in  error  are 
about  to  unlawfully  expend  any  sums  of 
money  asall^^ 

[1, 1]  The  question  presented  is  whettier  or 
not  a  taxpayer  and  pn^terty  owner  within  a 
projKJsed  Improvanent  district  may 
an  action  to  enjoin  prooeedli^  preliminary 
to  letting  a  ocmtract  and  levying  an  assess- 
ment for  the  payment  thereof  prior  to  the 
time  ttie  amtract  is  actually  let  and  an  ao- 
aessmrat  provided  for.  If  so,  tbe  order  dJs- 
solvii^  tbe  temporary  inJnncUon  was  error; 
if  not,  the  same  sho^d  be  affirmed.  Section 
fOS,  art.  12,  Rev.  Laws  1910,  provides  that, 
when  the  mayor  and  ooundl  deem  it  necee- 
8ai7  to  pave  any  of  tbe  streets  of  the  dty, 
they  shall  require  the  dty  en^eer  to  pre- 
pare complete  and  accurate  specifications  and 
estimates,  whidi  when  approved  Aall  be 
filed  witih  the  dty  clerk;  wh»eupon  they 
shaD  pass  a  resolution  dedaring  audi  woA 
or  improvement  necessary,  whidi  resolution 
^sball  be  published  as  provided.  By  seetltHi 
6ie  the  pn^rty  owners  are  given  a  ilgSit 
to  appear  after  sudi  publication  and  protest 
against  such  proposed  improTements,  and, 
if  no  sufficient  protest  la  made^  then  tiu 
mayor  and  conndl  are  given  the  power  to 
cause  such  improvunents  to  be  made  and  to 
contract  therefor  and  levy  an  assessment; 
Section  9S2  provides  the  manner  that  these 
stqps  shall  be  taken.  The  mayor  and  ooun- 
dl are  required  to  pass  a  resolution  redting 
that  no  saffldent  protest  has  been  made  by 
the  property  owners  to  be  affiected  and  ex- 
pressing the  determination  of  the  councU  to 
proceed  with  tbe  improvements,  defining  tbe 
extent,  diaracter,  and  width  thereof,  the  ma- 
terlala  to  be  used,  the  manner  of  otmstrucN 
tlon,  and  sudi  oQier  matters  as  shall  be 
necessary  to  instruct  the  engineer  in  the  per* 
formance  of  bis  duties  in  preparing  tbe  nee- 
essary  plans,  plats,  profiles,  spedfications, 
and  estimates  which  shall  conform  as  nearly 
as  practicable  to  the  original  «pedflcatl<nui 
and  estimates,  which  upon  ai^roval  shall  be 
filed  wltin  the  dty  derk.  It  is  also  provided . 
by  other  sectlone  <tf  the  same  artlde  how  the 
contract  shall  be  let  at  competltlre  bids  after 
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advertlBenunt  and  fDr  the  appointment  of 
appralsen  to  appraise  and  apportion  tlie 
benefits  to  tba  pnverty  affected,  for  ohjeo- 
ttona  to  tbe  r^rt  of  such  aivralsers,  and 
the  correction  of  any  errors  therein,  and  for 
the  levy  of  the  assessment  to  pay  for  sndi 
ImproTements. 

In  oie  case  at  bar  the  defendants  bad  pro- 
ceeded tmly  to  the  point  where  they  were 
about  to  puUlsh  the  original  reoolutlon  de- 
claring that  a  necessll7  existed  for  such  woric 
so  as  to  enable  the  property  owners  to  ap- 
pear before  the  council  and  present  objec- 
tions to  the  making  of  same  when  this  suit 
was  brought.  The  estimates  and  spedflca- 
tl<«i8  furnished  by  the  en^new  were  not  the 
final  plana  and  estimates,  and  the  approval 
thereof  did  not  bind  the  defmdants  to  ttd-' 
here  strict^  to  than,  as  final  plana  and  esti- 
matea  are  required  to  be  famished  after 
on^rtnntty  tor  ot^ectlona  by  the  property 
owners  and  after  the  council  have  determined 
to  proceed  with  the  work,  neltha  of  whidi 
had  been,  or  could  have  heen,  done  at  the 
time  the  suit  was  begun.  The  dty  might 
abandcm  tiie  steps  taken  and  not  make  the 
improTonents  at  all,  and  tills  it  might  do 
at  any  time  prior  to  making  the  contract  In 
Shnlts  r.  Bltterbnsch.  88  Okl.  478,  134  Pac. 
961.  Uiis  oonrt  said: 

"And  there  can  be  no  reason  iriiy  the  dty  may 
not  recoDsider  and  conclude  not  to  make  the 
proposed  improvements  and  abandon  all  prooeed- 
mgs  with  reference  thereto,  at  any  time  prior 
to  the  making  of  the  contract." 

See.  also,  Barber  Asiihalt  Co.  t.  Edgerton 
et  aU  125  Ind.  4S5,  25  N.  E.  43S. 

Under  the  circumstances  of  this  case,  we 
are  of  the  oE^nlon  that  the  action  was  pre- 
maturely brought,  and  the  action  of  tbe 
court  In  dissolving  the  temporary  injunction 
diould  be  affirmed.  Shultz  v.  Ritterbus<di,  * 
supra ;  Barber  Asphalt  Co.  v.  Bdgerton,  su- 
pra ;  City  of  Kansas  City  v.  Smltey,  62  Kan. 
718,  64  Pac.  613 ;  Mason  v.  City  of  Independ- 
ence, 61  Kan.  188,  59  Paa  272;  Baldwin  v. 
City  of  Neodesha,  83  Kan.  263,  111  Pac. 
185 :  Lntmtan  et  al.  v.  Lake  Shore  &  Mich. 
So.  Ry.,  66  Ohio  St  433,  47  N.  B.  248 ;  Bal- 
lard V.  City  of  Appleton,  26  Wis.  67 ;  Blake 
V.  City  of  Brooklyn,  26  Barb.  (N.  Y.)  310; 
Morris  v.  City  of  Bayonne,  25  N.  J.  Eq.  345 ; 
Merritt  v.  City  of  Duluth,  103  Minn.  236,  U4 
N.  W.  758 ;  FUckinger  et  al.  t.  Fay,  119  Cal. 
690, 61  Pac.  865. 

By  the  terms  of  the  contract  with  the  en- 
gineering company,  the  dty  Is  bound  to  pay  a 
certain  per  cent,  of  the  contract  price  in  the 
event  the  Improvements  are  constructed,  and 
if  anffldent  protest  Is  filed  by  the  property 
owners,  and  by  reason  thereof  the  improve- 
ments shonld  not  be  made,  then  the  city  is 
to  pay  the  engineering  company  $50.  No  lia- 
bility had  attached  under  the  terms  of  the 
alleged  contract,  and  it  Is  not  claimed  that 
the  dty  was  about  to  make  any  payment 
thereunder,  prior  to  the  h^penlng  of  tbe 


contingency  wtaldt  would  fix  tba  liability  ac- 
cording to  the  contract  ttsdf ;  and  Inasmudi 
as  the  allegations  of  the  petition  wUch  dial- 
lenge  tbe  rl^t  of  the  oiglneering  company 
to  iwrform  the  services  complained  of  are 
met  by  a  denial  In  the  answw,  which  Is  vol* 
fled,  and  an  Issue  of  tact  is  thoel^  made, 
we  thhok  that  on  this  state  of  tbe  record 
there  la  not  presented  sodi  a  state  of  facts  as 
would  entitle  the  plaintiff  to  equitable  relief 
in  the  present  proceeding. 

Tbe  order  appealed  from  la  therefore  af- 
firmed. All  the  Justices  concur,  except 
KANE,  a  J.,  absent 

ABBOTT  V.  PERRY  et  aL   (No.  4462.) 
(Supreme  Court  of  Oklahoma.   May  18,  1816.) 

(SyUahui  ly  the  OowiJ 

1.  Indiaits  «s>13  —  Maxiho  of  Allotmknt 
Selbctions  —  CoKJXicTiNa  CLArus  —  Deci- 
sion or  INTEBIOB  DePABTMXNT— RXVIKW  BT 
COUBXS. 

The  laws,  regulations,  and  rules  of  practioe 
of  the  Interior  Department  prescribe  with  par- 
ticularity the  manner  in  which  Indian  allotment 
selections  may  be  made,  and  the  officers  of  tltat 
department  are  required  to  receive,  consider,  and 
pass  upon  the  proofs  necessary  to  establish  the 
respective  claims,  selections,  and  Slings,  and  in 
case  of  conflicting  daims  to  tbe  same  tract,  to 
hear  and  pass  upon  the  testimony  of  the  contest-, 
ing  parties.  The  proofs  offered  in  compliance 
with  the  law  and  rules  of  practice  are  to  be  pre- 
sented, in  tbe  first  instance,  to  the  local  officers 
of  the  district  where  the  land  is  situated,  and 
from  their  decision  an  appeal  lies  to  the  Com- 
missioner of  Indian  Affairs,  and  from  him  to 
the  honorable  Secretary  of  the  Interior.  For 
mere  errors  of  judgment  as  to  the  weight  of  evi- 
dence on  these  subjects,  by  any  of  tbe  subordi- 
nate officers,  the  only  remedy  is  by  an  appeal  to 
his  immediate  superior  of  that  Department.  The 
courts  cannot  exercise  any  direct  appellate  ju- 
risdiction over  the  rulings  of  those  omcera,  or  of 
their  superior  in  the  Department,  la  such  mat- 
ters, nor  can  they  reverse  or  correct  them  in 
a  collateral  proceeding  between  private  partiea. 
It  is  only  when  those  officers  have  misconstrued 
tbe  law  applicable  to  the  case,  as  established  by 
the  evidoice  before  the  Department,  and  have 
thus  denied  to  parties,  liglits  which,  upon  a 
correct  construction,  would  have  been  conceded 
to  them,  or  where  misrepresentations  and  fraud 
have  been  practiced,  necessarily  affecting  their 
judgment,  uiat  courts  can,  in  proper  proceed- 
ing, interfere  and  refuse  to  give  effect  to  their 
acHon. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  I  30;  Dea  Dig.  «=»13.] 

2.  Indians  «=s18  —  Indian  Allotuent  — 
Aqreeuent  to  SELi/—PBksnHFnoH»— Spec- 
ulation. 

The  act  of  an  applicant,  for  an  Indian  al- 
lotment selection,  In  executing  and  delivering  a 
contract  for  tbe  sale  of  tbe  land  sought  to  be 
filed  upon,  In  case  he  succeeds  in  getting  said 
tract,  raises  a  presumption  that  he  Is  not  in- 
tending to  file  on  said  allotment  in  good  (hith, 
but  for  speculation,  and  with  the  intention  to 
abandon  and  forfeit  bis  rlgbts  to  said  land. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  {  80;  Dec.  Dig.  «»13.] 

Commissioners*  Opinion,  Division  Na  i. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 


4p(»Fer  sthsr  oases  see  sans  topht  sad  Kfiy-MUUBSR  in  aU  Ker-NwabereS  DlawU  and  Udwea 
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OkL)  ABBOTT 

A^on  bjr  John  0.  Abbott  against  Tlnita 
Perry,  contestce,  and  the  Olympus  Oil  Com- 
pany, to  set  aside  the  dedal  on  al  the  Secre- 
tary of  the  Interior  upon  a  contest  of  an 
Indian  aliotmoit  selection,  and  to  decdare  a 
trust.  Fnm  the  Judgmoit,  plaintiff  brings 
error.  Affirmed. 

W.  H.  Eomegay,  of  Tlnita,  for  plalntlfl  In 
error.  Guy  Fatten,  of  Tlnita,  for  defendants 
In  error. 

BOBBEBTS,  O.  From  the  district  court  of 
Tulsa  county  on  petition  in  error.  The  case 
Involves  the  right  of  allotment  selection,  and 
thereby  the  right  of  possession  and  title  to 
the  N.  E.  14  of  the  S.  W.  14  of  the  N.  W. 
U  of  section  36,  township  23  range  12 
ia  said  county. 

The  plaintiff  and  defendant  Tlnita  Perry, 
are  citizens  and  both  entitled  to  allotments 
of  land  in  Cherokee  Nation.  The  defendant 
oU  company  Is  a  corporation  and  claims  to 
have  an  oil  and  gas  lease  on  said  land.  The 
plaintiff  for  his  cause  of  action  alleges,  In 
substance,  and  the  record  shows,  that  on  the 
23d  day  of  August,  1907,  Nathan  N.  Perry 
appeared  at  the  Cherokee  land  office,  and 
made  application  for  the  land  In  controversy 
herein  for  his  minor  daughter,  Vlnlta  Perry, 
the  defendant  herein,  and  the  same  was  by 
the  Commissioner  to  the  Five  ClvUized  Tribes 
set  apart  to  her  as  a  part  of  her  allotment 
selection;  that  on  the  12th  day  of  October, 
1907,  the  plaintiff  herein  appeared  at  the 
same  land  office  and  made  appUcatlMi  to  have 
the  land  in  controversy  segregated  as  a  pert 
of  his  allotment,  claiming  prior  selection,  pos- 
session, and  improvement,  wh^eupon  his  &p- 
plicatlon  was  rejected,  because  of  the  prior 
selection  and  filing  by  defendant  On  the 
12th  day  of  October,  1907,  the  plaintiff  filed 
his  contest  against  the  defendant  Notice  of 
contest  was  served  upon  the  defendant  as  re- 
quired by  the  rules  of  practice,  and  on  the 
8th  day  of  June,  1909,  both  parties  appeared 
before  the  land  office  and  satd  case  was  tried 
before  the  Commissioner  to  the  Five  Civiliz- 
ed Tribes,  and  decision  rendered  In  favor  of 
defendant  and  against  the  plaintiff.  The  tes- 
timony taken  at  the  hearing  and  also  the  de- 
cision of  the  Commissioner,  Is  attached  to 
plalntUTs  petition  In  the  district  court,  and 
made  a  part  thereof.  The  findings  of  fact 
of  the  Commissioner  upon  the  hearing  of 
said  cause,  and  his  conclusions  of  law  and 
Judgment  thereon  are  as  follows: 

'The  evidence  in  this  case  shows  that  the  land 
In  controversy  was,  on  the  date  that  contes- 
tee  filed  thereon,  a  part  of  a  large  incloaure 
which  was  in  the  possession  and  under  the  con- 
trol of  some  person  other  than  any  contestant 
herein,  and  tbiat  the  only  improvements  on  said 
controverted  tract  was  an  old  dUapl^ted  wire 
fence  mnnlng  across  the  east  side  of  said  tract 
On  ApeO  8,  1007,  the  improvements  on  the  ten- 
acre  tract  Involved  in  this  contract  were  np- 
praised  under  the  act  of  March  2,  1907,  as  the 
pnmerty  of  one  Dorothy  Rattllngonrd.  a  former 
daimant  for  Intwnarriage  citizenship  in  the 
Cbaxokee  Matloii.  at  nine  ddlar%  and 
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the  testimony  herein  is  to  the  effect  that  no  ad- 
ditional improvements  were  on  said  hmd  at  the 
date  the  contest  was  filed  herein. 

"The  evidence  In  this  case  is  practically  con- 
clusive as  to  the  contestant's  nonpossession  of 
the  land  in  controversy)  on  the  date  that  contes- 
tee  filed  thereon. 

"The  contestant  hlmsdf  testified  that  he  was 
not  in  possessjon;  that  he  owned  no  improve- 
ments located  thereon,  and  that  he  himself  had 
placed  no  tenant  In  charge  of  said  land.  It  does 
appear,  however,  that  one  Dr.  J.  H.  Boling 
placed  a  Mr.  Waldeo  in  charge  of  this  land,  end 
according  to  Dr.  BoUng's  testimony  he  placed 
said  WsJden  in  charge  of  this  land  as  the  ten- 
ant of  contestant 

"It  farther  appears  from  the  evidence  herein 
that  some  time  during  the  month  of  October, 
1907,  evidently  subsequent  to  the  institution  of 
this  contest  the  contestant  therein  and  hie  wife 
executed  and  delivered  to  said  J.  M.  Holing  and 
Ruth  A.  Davis,  a  contract  wherein  it  was  stip- 
ulated that  should  said  contestant  be  successful 
in  his  contest  for  the  land  in  controversy  he  and 
his  wife  were  .to  execute  and  deliver  to  the 
ssid  J.  M.  Bollng  and  Buth  A.  Davis,  in  con- 
sideration of  three  hundred  and  forty  (?340.00) 
dollars,  a  warranty  deed  conveying  to  them  the 
land  involved  is  Cherokee  allotment  contest  No. 
4913,  wherein  the  said  John  H.  Abbott  is  also 
the  contestant  It  ia  further  stipulated  In  said 
contract  that  the  said  J.  M.  Doling  and  Ruth 
A.  Davis  are  to  pay  all  the  expenses  Incurred 
in  the  prosecutiOD  of  these  contests. 

"It  therefore  appears  that  John  H.  Abbott  Is 
nominal  contestant  only,  and  that  J.  If.  Baling 
and  Ruth  A.  Davis  are  the  Interested  parties  in 
the  prosecution  of  this  contest 

"The  Department  in  its  decision  rendered 
March  23,  1908^  denying  a  motion  to  reconsider 
a  former  decision  In  Chickasaw  allotment  con- 
teat  No.  1&93,  Stidham  v.  Folsome.  said:  'The 
position  of  the  Department  has  been  for  several 
years  that  an  allottee  docis  not  aoquire  such  an 
interest  in  the  tract  set  apart  to  him  as  will  en- 
title him  to  alienate  the  same  until  the  right  la 
perfected  in  him  to  receive  a  certificate  of  allot- 
ment* 

'  "The  land  In  controversy  was  originally  filed 
on  by  the  contestee  on  August  21,  1907,  and  this 
contest  was  instituted  October  12,  1907.  and  no 
certificate  of  allotment  could  be  issued  to  the 
contestant  prior  to  the  final  determination  of 
this  contest  and  it  follows,  therefore,  as  a  mat- 
ter of  procedure,  that  the  contestant  was  not  en- 
titled to  receive  a  certificate  of  allotment  at  the 
time  he  executed  the  contract  for  the  alioiatioa 
of  the  land  in  controversy. 

"The  Commissioner  believes  that  the  contest- 
ant should  not  prevail  In  this  contest  for  three 
reasons:  E^rst  that  the  improvements  located 
on  the  land  in  controversy  on  the  date  of  con- 
testee's  filing,  were  not  of  sufficient  value  to  con- 
stitute a  segregation  of  said  ^d :  second,  that 
the  contestant  has  fiilled  to  establish  Us  owner- 
ship of  the  improvements  located  on  the  land  in 
controversy  and  lawful  possession  of  said  land 
on  the  date  of  the  contestee'a  filing ;  third,  that 
In  view  of  the  decision  in  the  Stidham-JB*ol8ome 
case  above  referred  to,  the  act  of  the  contestant 
in  executing  and  delivering  a  contract  for  the 
sale  of  the  land  in  controversy,  raises  a  reason- 
able presumption  of  his  intention  to  abandon 
and  forfeit  lus  rights  in  said  Isnd." 

Judgment 

"It  is  therefore  ordered  and  adjudged,  that  the 
northeast  quarter  of  the  southwest  qoerter  of 
the  northwest  quarter  of  section  86,  township  22 
N.,  range  12  E.  of  the  Indian  meridian,  contain- 
ing ten  (10)  acres  and  being  the  land  in  con- 
troversy in  Cherokee  allotment  No.  4914,  be  and 
remain  a  portion  of  the  allotment  selection  of 
Tinita  Perry,  the  minor  contestee  therein,  anb- 
Ject  to  her  final  enrollment  as  a  citizen  of  the 
Cherokee  NatiMi  onder  the  act  ot  Gongresa  ap- 
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prored  April  26,  1906  (34  Stat.  137},  and  that 
the  records  of  the  CheroKee  Land  Office  be  made 
to  conform  in  all  things  to  thla  dwision. 

"[Signed]   J.  8.  Wright, 

"Commissioner  to  the  Fire  Civilized  Tribes. 

"Dated  this  Bth  day  of  November,  1909." 

This  case  was  appealed  by  the  contestant, 
plalntifF  herein,  to  the  Commissioner  of  In< 
dlan  Affairs,  and  on  the  8th  day  of  April, 
1910,  said  Commissioner  affirmed  the  decision 
of  the  Commissioner  to  the  Five  Civilized 
Tribes,  and  thereafter  the  contestant,  plain- 
tiff herein,  appealed  from  the  Commissioner 
of  Indian  Affairs  to  the  Secretary  of  the  In- 
terior who,  on  the  llth  day  of  May,  1910,  af- 
firmed the  decision  of  the  Commissioner  to 
the  Five  Civilized  Tribes,  and  also  the  Com- 
missioner of  Indian  ACEairs,  and  rendered  his 
decision  in  favoi  of  the  contestee,  defendant 
herein,  as  follows; 

"This  Department  has  carefnlly  considered 
the  record  in  this  case  and  Suds  the  conclusion 
to  be  proper  and  just  Tour  decision  is  there- 
fore affirmed." 

After  final  decision  and  disposal  of  said 
case  by  the  Department  of  the  Interior,  the 
plaintiff  in  error  commenced  this  action  in 
the  district  court  of  Tulsa  county,  as  an  ac- 
tion In  equity  to  declare  a  trust,  and  as 
grounds  therefor  concludes  as  follows: 

"(1)  In  the  judgment  of  each  of  said  officers 
there  was  manlfeat  error  of  law  and  gross  mis- 
take of  facts,  and  among  other  errors  of  law 
and  gross  mistake  of  facts  of  said  officers,  they 
erred  in  holding  that  the  improvements  on  the 
land  were  not  sufficient  to  segregate  the  same  or 
to  give  notice  to  others  ox  the  rights  of  the 
philndff. 

"(2)  Each  of  said  officers  erred  in  holding  that 
the  plaintiff  was  not  in  possession  of  the  land 
at  the  time  it  was  filed  on  by  the  defendant 

"(3)  Each  of  said  officers  erred  In  holding  that 
the  plaintiff  did  not  have  a  tenant  on  the  lend 
at  the  time  It  was  filed  on  by  the  defendant. 

"(4)  Bach  of  said  officers  erred  In  holding 
that  the  execution  by  the  plaintiiE  of  the  con- 
tract with  J.  U.  Bolmg  and  Kuth  A.  Davis  for 
the  transfer  of  the  land  to  them,  in  the  event  of 
the  contestant  being  successful,  forfeits  his  right 
fo  the  land.  That  this  plaintiff  has  no  other 
land  to  file  npon  in  the  Cherokee  Kation.  and 
that  in  eQutty  and  good  conscience  he  is  entitled 
to  the  land  la  this  case ;  that  as  the  plaintiff  is 
informed  the  Indian  officers  have  exhausted 
their  jurisdiction  in  the  matter  and  have  is- 
sued certificates  of  allotment  to  the  defendant 
Vinita  Perry. 

"The  premises  considered,  the  plaintiff  asks 
that  the  title  to  the  land  be  decreed  to  be  in  the 
plaintiff,  and  that  the  claim  of  the  defendants 
and  each  of  them  tie  decreed  to  be  of  no  va- 
lidity; that  the  plaintiff  have  a  decree  to  this 
effect  and  to  the  further  effect  that  he  Is  enti< 
tied  to  the  possession  of  the  laud  involved  in 
this  controversy,  and  that  the  plaintiff  have  all 
other  and  further  relief,  to  which  in  equity  and 
good  conscience  he  may  be  entitled." 

To  the  plaintiff's  petition,  the  defendant 
filed  a  general  demurrer,  which  was  sustain- 
ed by  the  court,  and  to  which  the  plaintiff 
saved  his  exceptions,  and  comes  to  this  court 
on  petition  in  error.  The  only  points  pre- 
sented by  the  petition  in  error  are:  First 
The  court  erred  in  sustaining  the  demurrer 
jto  tlie  petition.  Second.  The  court  erred  In 
Kodeiing  Judgmoit  agalngt  the  plaintiff. 


[1,  2]  The  demarr»  raises  the  sole  and 
only  question  as  to  whether  the  officers  of  the 
Interior  DepartmMit,  and  especially  the  final 
decision  of  the  honorable  Secretary  of  the 
Interior  Department,  misapplied  or  miscon- 
strued the  law  as  applicable  to  the  facts 
found  by  that  Department.  The  plaintiff  In 
error,  in  his  petition  in  the  district  court,  and 
also  in  his  petition  in  error  and  briefs  in  this 
court,  makes  the  contention  that  the  land 
tribunals  erred  In  their  findings  of  fact.  It 
has  been  the  settled  law  of  this  country  for 
many  years,  that  the  findings  of  fact  by  the 
different  officers  of  the  Interior  Department 
are  conclusive  upon  all  the  courts  of  the  coun- 
try, including  the  Supreme  Court  of  the  Unit- 
ed States. 

The  record  does  not  contain  a  copy  of  the 
contestant's  affidavit  of  contest,  but  we  gather 
Ironx  the  testimony  and  also  from  the  findings 
of  the  Commissioner  to  the  Five  Civilized 
Tribes,  herein  set  out,  that  his  grounds  of 
contest  were,  that  at  the  time  the  defendant 
made  her  selection  and  filed  on  said  tract,  the 
plaintiff  was  in  possession  thereof,  and  had 
lasting  and  valuable  improvementa  thereon. 
Upon  this  question  the  honorable  Commis- 
sioner to  the  Five  Civilized  Tribes  finds  as 
a  fact  that  at  the  date  the  contestee,  deftod- 
ant  herein,  filed  on  said  tract: 

"It  was  a  part  of  a  large  Inclosnre  which  was 
in  the  possession  and  under  the  control  of  some 
person  other  than  tlia  contestant,  and  that  the 
only  improvements  on  said  tract  was  an  old  di- 
lapidated wire  fence  running  « cross  the  east  side 
of  said  tract,  and  that  said  improvements  or 
fence  bad  not  been  placed  thereon  by  the  con* 
testant,  and  were  not  worth  to  exceed  tlie  sam 
of  $9;  that  at  the  time  the  contestee  filed  on 
said  teact  said  contestant,  plaintiff  herein,  was 
not  in  possession  thereof,  out  simply  claimed 
the  improveirents  on  said  tract  which  had  been 

E laced  there  by  some  other  person,  and  that  he 
ad  placed  no  tenant  in  chaige  of  said  land." 
The  CommlaBioner  fnrthw  finds: 

"That  some  time  during  the  month  of  October. 
1907,  subsequent  to  the  institution  of  the  con- 
test, said  contestant  and  his  wife  executed  and 
delivered  to  J.  M.  Boling  and  Bath  A.  Davla  a 
contract,  in  which  it  was  stipulated  that  should 
said  contestant  be  successful  in  his  contest  for 
the  land  in  controversy,  he  and  bis  wife  were  to 
execute  and  deliver  to  said  Boling  and  Davis, 
for  the  consideration  oS  $340,  a  warranty  deed 
conveying  to  them  the  land  Involved  in  said  con- 
test, together  with  other  land." 

The  honorable  Commissioner  further  finds: 

"That  it  was  stipulated  in  said  contract  of 
sale  of  said  land,  that  said  J.  M.  Boling  and 
Ruth  A.  Davis  were  to  pay  all  of  the  expenses 
incurred  in  the  prosecution  of  the  contest" 

From  the  above  finding  of  foots,  the  De- 
partment very  properly  holds: 

(1)  "That  the  improvements  on  the  land  were 
not  snffident  to  scsregate  the  same  or  to  give 
notice  to  others  of  the  rights  of  contestant ;" 
(2)  "that  the  contestant  was  not  In  possession  of 
the  land  at  the  time  it  was  filed  on  by  the  con- 
testee;" (3)  "that  the  plaintiff  did  not  have  a 
teaant  on  the  laud  at  the  time  it  was  filed  on  by 
the  contestee." 

All  these  are  findings  of  fact,  and  are  con- 
clusive, and  could  not  be  considered  by  the 
district  court,  lor  tbe  emww  that  undw  the 
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acts  of  Congress,  and  the  rules  of  the  differ- 
ent departments  having  charge  of  the  dis- 
posal of  pubUc  lands,  all  questions  of  fact  as 
to  settlement,  Smprovemeut,  good  faith,  the 
acta  necessary  to  establish  settlement,  or 
any  other  like  matters,  tio  be  determined  la 
the  disposal  of  the  public  domain,  the  facts 
are  left  entirely  to  the  different  tribunals 
haviug  those  matters  In  charge,  and  when 
settled  by  those  officers,  such  findings  are 
final,  conclusive,  and  binding  upon  the  courta. 

The  act  of  Congress  provides,  in  substance, 
tliat  all  questions  involving  the  disposal  of 
the  public  land  arising  between  different  set- 
tlers and  claimants  shall  be  settled  by  these 
officers;  and,  aa  we  understand  It,  these 
same  rules  are  applicable  and  controlling  in 
determining  the  rights  of  contesting  claim- 
ants to  Indian  allotment  selections.  In  de- 
termining these  questions  of  fact,  including 
settlement.  Inhabitancy,  possession  and  im- 
provement, it  beciHaes  necessary  for  the  de- 
partmental officers  to  inquire  Into,  and  de- 
termine the  good  faith  of  such  clalmanta,  in 
order  to  Judge  upon  the  claim  of  the  parties 
respectively.  These  are  all  questions  of  fact 
ot  precisely  the  nature  of  such  as  In  an  or- 
dinary law  trial  are  submitted  to  the  Jury. 
After  these  questions  of  fact  are  so  found 
and  settled  by  the  land  officers  th^  are  final. 
On  this  questloo,  oar  own  Supreme  Court 
says: 

"When  officers  of  the-  land  office  decide  con- 
troverted questions  of  fact,  in  the  absence  of 
fraud*  imposition,  or  mistake,  their  dedatons  on 
these  questions  are  final,  except  as  they  may 
be  reversed  on  appeal  In  that  Department 
Boss  T.  Stewart,  2B  OU.  611, 106  Pac.  870. 

The  Smtrsme  Court  of  the  United  States 
In  passing  upon  this  qneetliHi  says: 

"The  rulings  of  the  I^d  Department  on  dis- 
puted questions  of  fact,  made  In  a  contested 
case  as  to  settlement  and  improvements  of  a 
*  *  *  claimant,  are  not  open  to  review  by 
the  courts."  Sbepley  v.  Cowan,  01  U.  S.  331. 
23  U  Ed.  424. 

"For  mere  errors  of  jadgment  upon  the  weight 
of  evidence  in  a  contested  case  before"  the  Land 
Departmoit,  '*the  only  remedy  is  by  aroeal  from 
one  officer  of  the  Department  to  another.**  Id., 
01  V.  S.  340.  23  L.  Ed.  424. 

"It  is  only  contended  that"  the  land  officers 
"erred  in  their  deductions  from  the  [troots  pre- 
sented ;  and  for  errors  of  that  kind,  where  the 
parties  interested  had  notice  of  the  proceedings 
before  the  Land  Department,  and  were  permit- 
ted to  contest  the  same,  aa  in  the  present  case, 
the  courts  can  furnish  no  remedy.  Id.,  91  V. 
S.  340,  28  L.  Ed.  424. 

"On  matters  depending  upon  conflicting  evi- 
dence as  to  the  extent  of  occupation  and  the 
value  of  Improvements,  and  any  other  mattera, 
the  axition  of  the"  land  officers  "is  undoubtedly 
final."  Sector  v.  Gibbon,  111  U.  S.  280.  4 
Sup.  Ct.  611,  28  L.  Ed.  427. 

''It  wonld  lead  to  endless  litigation,  and  be 
fruitful  of  evil,  if  a  supervisory  power  were 
vested  in  the  courta  o%'er  the  action  of  the 
numerous  officers  of  the  Land  Department,  on 
mere  questions  of  fact  presented  for  their  de- 
termination. It  is  only  when  those  officers  have 
misconstrued  the  law  applicable  to  the  case,  aa 
established  before  the  Department,  and  thva 
have  denied  to  partiea  rights  which,  apon  a 
correct  construction,  would  have  been  conceded 
to  tlwiii,  or  where  misrepresentations  and  fraud  < 


have  been  practiced,  necessarUr  affecting  their 
judgment,  that  the  courts  can,  in  a  proper  pro- 
ceeding, interfere  and  refuse  to  give  effect  to 
their  action.  On  this  subject  we  have  repeated- ' 
ly  and  with  emphasis  repressed  our  opiniou, 
and  the  matter  shouM  he  deemed  settled. 
Quinb;  V.  Conlan,  104  U.  S.  426.  26  !«.  Ed.  800 ; 
Johnaon  v.  Towsley,  13  Wall.  72,  20  L.  Ed. 
460 :  Sbepley  v.  Oowan,  91  U.  S.  330,  28  L. 
Ed.  424. 

Counsel  for  plaintiff  in  error  seems  to  base 
his  contentions  upon  three  propositions,  as 
follows:  (1)  The  court  erred  in  holding  that 
the  improvements  on  the  tract  were  not  flof- 
fldent  in  law  to  segregate  the  land.  ^  The 
court  erred  in  holding  that  ttie  improvements 
located  on  the  tract  were  not  sufficient  in 
value  to  constitute  a  segregation  ot  the  land. 
<8)  The  court  erred  in  holding  that  the  acts 
of  contestant,  In  executing  and  delivering  a 
contract  tor  the  sale  of  the  tract,  raises  a 
reasonable  presumption  of  his  Intention  to 
abandon  and  forfeit  bis  rights  to  the  land. 

The  first  two  contentions  will  be  disposed 
of  together.  Hie  interior  D^rtment, 
through  its  pri^r  officers,  finds  as  a  matter 
of  tact,  that  the  ecmtestant  was  not  the  own- 
er of  the  Improvements  on  the  land,  and  tliat 
takes  out  of  the  ease,  entirely,  the  questlim 
as  to  whether  the  court  exred.  In  holding  as 
a  matter  of  law,  that  the  improrementa  on 
the  tract  were  not  snffldent  to  segregate  the 
land.  It  wUl  be  seen  at  a  g^anoe,  that  an 
investigation  of  that  matter  would  compel  us 
to  go  Into  a  consideration  of  the  facts,  which, 
under  the  undivided  long  line  of  authorities, 
we  cannot  do.  That  also  settles  the  other 
proposltlMi— if  the  contestant  was  not  the 
owner  of  the  Improvements  on  the  land,  the 
question  as  to  whether  they  were  sufficient  In 
value  to  segregate  tlie  tract  is  Immaterial. 
That  proposition  Is  so  self-evident  that  it 
needs  no  further  comment  That  brings  us 
to  the  last  proposition,  which,  as  a  matter  of 
fiict,  is  the  sole  and  only  question  of  law  In 
the  case,  and  therefore  the  only  proposition 
left  for  this  court  to  consider,  and  that  Is, 
did  the  land  officers  err,  in  holding  that  the 
execution,  by  the  plaintiff,  of  the  contract,  in 
which  he  agreed  to  transfer  the  land.  In  the 
event  of  Ills  being  suocessfnl  In  the  contest 
proceedings,  forfeit  his  right  to  luOA  the  tract 
as  a  part  of  his  allotment  adeetlon.  That 
proposition  of  law  has  been  passed  upon  ao 
often  that  It  seems  hardly  necessary  to  enter 
into  a  discussion  of  It  The  proposition  goes 
dlrectiy  to  one  of  tile  primary  questions  nec- 
essary to  entitle  a  claimant  to  obtain  title  to 
government  land,  and  that  is  the  questicm  of 
good  faith.  The  question  of  speculation  in 
govemuieht  land  which  Is  abhorred  and  ab- 
solutely forbidden  In  every  class  and  kind  of 
proceedings,  so  far  as  we  have  been  able  to 
ascertain,  unless  it  might  possibly  be  the 
matter  of  obtaining  titie  to  town  lots  under 
the  town-edte  taw.  Such  was  the  holding  of 
the  several  branches  of  the  Department 
throngh  which  this  case  passed  until  it  final- 
ly reached  the  Secretary  of  the  Interior,  who 
placed  his  seal  ot  approval  npoa  the  ded- 
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dons  of  tUe  lower  offlceni  and  afflrmed  the 
cue.  The  only  question  that  the  district 
.court  could  determine  and  settle  was  nUeUier 
or  not  the  dlfferoit  officers  of  the  Land  De- 
partment, or  we  might  say,  the  Secretary  of 
tike  Interior,  who  made  the  final  decision  of 
the  matter,  properly  determined  the  question 
of  law,  as  applied  to  the  facts  found  by  the 
Department  That  question  has  been  passed 
on  time  and  again,  so  far  as  it  relates  to 
government  homesteads,  pre-emptions,  timber 
culture  claims,  and  other  like  applicants  for 
government  land  entries.  The  same  rule  has 
been  applied  to  entries  for  mineral  land.  A 
sale  of  land  Included  and  within  a  coal  de- 
claratory statement  prior  to  final  proof  and 
entry  defeats  the  right  of  the  claimant  to 
purchase  the  land,  and  an  entry  thereof 
made  in  his  name  must  be  caDceled.  In  re 
Union  Coal  Co.,  17  Land  Dec  Dept.  InL  351. 

After  all,  ft  is  simply  a  question  of  fact 
for  the  reason  that  tl^e  honorable  Secretary 
of  the  Interior  holds,  by  affirming  the  deci- 
sions of  the  two  comnUssioners,  that  the 
execution  of  the  contract  "raises  a  reason- 
able  presumption  of  his  intention  to  abandon 
and  forfeit  his  rights  in  said  land."  That 
simply  goes  to  a  question  of  fact — a  lack  of 
good  faith;  an  Intention  to  abandon  and 
forfeit  his  rights  to  the  land;  evidence  of 
speculation.  Again,  what  difference  does  It 
make  in  the  final  result?  The  land  officers 
had  already  decided  as  a  question  of  fact 
that  the  Improvements  on  the  land  were  not 
placed  there  by  the  plaintiff  in  error,  that 
they  did  not  belong  to  him,  and  even  if  he 
had  placed  them  there,  and  they  had  belong- 
ed to  him,  they  were  not  of  sufilcient  valne  to 
entitle  the  plaintiff  to  a  segregation  of  the 
land.  Those  matters  of  fact  are  settled  by 
the  decisions  of  the  Department  And  by 
reason  of  those  facts,  the  plaintiff  bad  ab- 
solutely no  chance  whatever  to  succeed  in  his 
contest,  and  thereby  obtain  title  to  the  land. 
Then  what  difference  does  It  make  how  many 
contracts  he  entered  into  agreeing  to  sell  the 
land  in  case  he  succeeded  in  his  contest? 
With  a  sincere  hope  that  the  questions  in- 
volved in  this  case  may  be  definitely  settled 
In  this  state,  we  call  attention  to  the  follow- 
ing decisions  of  the  Supreme  Court  of  this 
state  and  the  United  States: 

In  the  case  of  Myers  v.  Berry,  3  Okt.  612, 
41  Pac.  580,  the  Supreme  Court  of  Oklahoma 
Territory  said: 

"The  findings  of  fact  made  in  a  lot  contro- 
versy b7  a  board  of  town-site  trustees  appointed 
under  the  Act  of  Congress  approved  May  14, 
1890  [chapter  207,  26  Stot.  109  (U.  S.  Comp. 
St.  1913,  H  5029-5(^5)]  relating  to  town  sites 
in  Oklahoma,  are  final  and  conclusive  unless  on 
appeal  to  the  proper  departmental  officers.  The 
courts  will  not  inquire  into  the  facts  or  evi- 
dence upon  which  findings  are  based  unless  it 
is  clearly  made  to  appear  that  such  findings 
were  procured  by  fraud,  imposition  or  miarep- 
resentation  to  the  mauiiest  Injury  of  the  party 
complaining," 

BpeaUng  furUier  In  that  cam  tba  ooart 
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^9  trustees  were  necessarily  nqaired  to 
find,  as  a  question  of  fact,  befiwe  issuing  the 
deed,  that  the  defendant  was  an  occupant  of 
the  lota  in  dispute  at  the  time  the  town  aite  was 
entered,  and  that  be  had  a  better  claim  than 
that  of  the  plaintiff.  This  must  necessarily,  un- 
der the  allegations  of  the  complaint,  have  been 
a  disputed  question,  and  the  finding  of  the  trus- 
tees is  conclusive  and  final  In  the  absence  of  any 
fraud  or  imposition,  and  no  fraud  or  imposition 
is  alleged.  «  «  *  The  court  has  no  power 
or  authority  to  review  the  facta  or  welni  the 
evidence  taken  before  the  board,  in  order  to 
determine  whether  they  arrived  at  proper  etm- 
clusions  of  fact." 

In  the  case  6t  King  t.  Thompson,  8  Okl. 
644.  39  Fac.  466,  the  same  principle  Is  laid 
down  in  the  following  language : 

"It  is  well  settled  that  the  misconstruction 
of  the  law  by  the  officers  of  the  Department 
which  will  authorize  the  interference  of  the 
court,  must  be  clearly  maoifest,  and  not  alleged 
upon  a  possible  finding  of  the  facts  from  the 
evidence  different  from  that  reached  by  such 
oflicers." 

"The  town-site  trustees  are  required  to  pass 
upon  controverted  questions  of  [act,  between 
adverse  claimants  to  lots,  and  for  errors  of  judg- 
ment on  the  weight  of  the  evidence,  the  only 
remedy  is  by  an  appeal  to  their  superiors  in 
the  Land  Department,  and  the  courts  will  not 
exercise  any  jurisdiction  over  such  questions 
unless  it  is  made  clearly  manifest  that  some 
fraud  or  imposition  was  practiced,  which  occa- 
sioned a  conclusion  different  from  what  it  other* 
wise  would  have  been." 

In  the  case  of  Thornton  t.  Perry.  7  OkL 
441,  54  Pac  649,  the  same  principle  is  an- 
nounced.   In  tluit  case  ttie  court  farther 

said: 

"The  allegation  hi  the  petidon  that  the  testi- 
mony given  in  the  contest  cause  does  not  prove 
abandonment  goes  alone  to  the  weigbt  of  the 
evidence,  and  cannot  be  considered  by  a  court 
of  equity.  If  there  is  any  evidence  tending  to 
support  the  conclusions  of  the  officers  of  the 
Land  Department,  such  conclusions  will  be  final 
and  conclusive,  unless  reversed  on  appeal,  and 
courts  will  not  disturb  such  conclusions.** 

In  the  case  of  Paine  v.  Foster,  9  OhI.  213, 
S3  Pac.  109,  this  question  was  dlscassed  In  a 
lengthy  opinion  by  Justice  Burford.  In  ttiat 
case  the  Supreme  Court  said: 

"When  the  petition  sets  out  all  the  evidence 
taken  before  the  Land  Department  the  decision 
of  the  register  and  receiver,  and  of  the  superior 
officers  on  appeal,  and  contains  the  allesation 
that  thel  final  decision  of  the  Secretary  of  the  In- 
terior, adverse  to  the  claimant,  had  no  evidence 
or  facts  of  any  character  for  its  basis,  or  that 
such  decision  was  rendered  without  any  evi- 
dences or  circumstances  whatever  to  warrant 
the  same,  a  court  of  equity  will  review  the  evi- 
dence sufficiently  to  determine  the  question  as  to 
whether  there  was  any  evidence  tending  to  sup- 
port the  Secretary's  conclusions,  or  from  which 
a  reasonable  inference  could  be  *  *  *  drawn, 
waranting  his  findintra.  If  there  is  any  evidence, 
however  slight,  tending  to  support  ue  conclu- 
sion of  the  Secretary  of  the  Interior  In  a  con- 
troverted land  case,  or  if  there  are  facts  and 
circumstances  detailed  in  evidence  from  which 
*  *  *  conclusions  may  be  reasonably  and  ra- 
tionally inferred,  then  such  conclusions  become 
final  and  the  courts  will  not  review  the  wel^t 
of  the  evidence." 

The  Supreme  Court  of  the  Territory  of 
Oklahoma,  with  a  full  bench,  in  adopting  the 
opinion  of  Justice  Burford  in  this  case  as 
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the  opinion  of  tbe  court,  eonclndes  In  the 
following  language: 

**The  opinion  written  by  Justice  Burford,  we 
ndr  adopt  as  the  oplDion  of  the  court,  except 
that  part  referring  to  defect  of  parties.  From 
this  record,  however,  it  eeema  clear  that  Paine 
settled  on  the  land  in  controversy  before  any 
settlement  was  made  by  the  town-site  settlers; 
and,  if  this  canae  were  submitted  to  na  on  the 
evidence  introdnced  before  the  Land  Depart- 
ment, our  conclusions  as  to  the  facts  would 
probably  be  different  from  the  findings  of  fact 
of  the  Secretary  of  the  Interior ;  but,  inasmuch 
as  there  is  some  evidence  which  tends  to  support 
the  findings  of  the  Secretary  of  the  Interior,  we 
are  precluded  from  weighing  tbe  same.  The 
ruM  that  the  courts  are  bound  by  the  findings 
•  •  *  of  tbe  Secretary  of  tbe  Interior,  if  there 
is  any  evidence  to  support  them,  in  some  cases 
seems  harsh ;  but  this  rule  is  laid  down  by  the 
highest  court  of  tbe  land,  and,  so  far  as  we 
have  been  able  to  find,  has  been  universally  fol- 
lowed. Therefore  we  feel  bonnd  to  adhere 
thereto." 

Tn  tbe  case  of  Ross  t.  Stewart,  26  OU.  Oil, 
106  Paa  870,  referred  to  by  plaintiff  in  error 
In  his  brief  In  this  case,  this  court  used  tbe 
following  language : 

**Tlewed  in  this  antect,  the  case  at  bar  is  raw 
In  whidi  the  complauiant  scelu  to  sM  aside  and 
Impeach  the  Jodginent  of  the  Land  Department ; 

and  the  doctrine  is  too  well  settled  to  admit  of 
any  controversy  that  the  decisions  of  that  tri- 
bunal upon  questions  properly  pending  before 
it  can  only  he  annolled  wbaa  ituu  ftaiu  or  im- 
position la  shown  to  have  been  practiced  as  pre- 
vented the  unsuccessful  party  in  a  contest  from 
fnlly  presenting  his  case,  or  the  officers  com- 
poaing  the  tribunal  from  fully  considering  it.  or 
when  such  *Dfficers  hava  themselves  been  guilty 
of  fraudulent  conduct,  or  when  it  is  made  to 
appear  that,  upon  the  case  established  before 
tM  Land  Department,  the  law  applicable  thereto 
waa  *  •  *  misapplied." 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Vance  r.  Burbank,  101  U.  S. 
514,  25  L.  Ed.  029,  laid  dowxi  the  same  prin- 
ciple as  follows : 

*The  question  in  dispute  is  one  of  fact ;  that 
is  to  say,  whether  Scott,  when  he  demanded  bis 
patent  and  certificate  as  aeainst  the  other  con- 
testing claimants,  had  resided  on  and  cultivated 
the  lands  in  dispute  for  fdur  consecutive  years, 
and  had  otherwise  conformed  to  the  require- 
ments of  the  donation  act  This  was  to  be  de- 
termined by  the  Lend  Department,  and  as  there 
was  contest,  the  contending  parties  were  called 
on  in  the  usaal  way  to  make  *  *  *•  proofs. 
They  appeared,  and  full  opportunity  was  given 
Scott  to  be  heard.  He  presented  his  evidence 
and  was  beaten,  after  having  taken  the  case 
tiiirongh  by  successive  stages  on  appeal  to  tiie 
Secretary  of  the  Interior.  This,  In  the  absence 
of  fraod,  is  conclusive  on  nil  questions  of  fact. 
We  have  many  times  so  decided." 

See  Lee  v.  Johnson,  lie  U.  S.  48,  6  Sup. 
Ct  219,  29  L.  Ed.  570;  Quinby  v.  Conlan, 
104  U.  S.  420,  26  L.  Ed.  800;  Johnson  v. 
Towsley,  80  TJ.  S.  72  (13  Wall.)  20  L.  Ed. 
486;  Marquee  r.  FrIsUe,  101  U.  S.  47S,  26 
L.  Ed.  800. 

In  the  last-named  cases  the  Supreme  Court 
of  the  United  State*  laid  down  the  rule  that : 

"Where  there  is  a  mixed  question  of  law  and 
of  fact,  and  the  court  cannot  so  separate  it  as 
to  see  clearly  where  the  mistake  of  law  is,  the 
decision  of  the  tribunal  to  which  the  law  has 
confided  tbe  matter  Is  ccmdnaive." 


Tbe  evidence  falls  to  show  dutt  tbe  de- 
fendant, Olympus  Oil  Company,  has  any  in- 
terest in  tbe  land,  and  we  so  hold. 

We  find  no  error  In  the  judgment  of  the 
trial  court;  and  recommend  thAt  It  be  af- 
firmed. 

FEB  GUBIAM.  Adopted  In  whole. 


MABX  et  aL  T.  HEFNEB.    (No.  8877.) 
(Snprane  Court  of  Oklahoma.   May  18, 1015.) 

fSvUabiu  by  ihe  Ootirt.) 

1.  Evidence  «=)36— Statdieb  <S=>  281->La.W8 
or  FoBdON  State. 

Where  a  contract  is  made'  in  a  foreign  state, 
and  the  laws  of  such  foreign  state  are  relied  up* 
on  for  a  recovery,  such  laws  of  the  foreign  statt 
must  be  pleaded  and  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J5  35,  61;  Dec.  Dig.  «=>36:  Stat- 
utes, Cent  Dig.  {8  380,  381;  Dec.  Dig.  «sa281  J 

2.  CoHTBAore  «=3i01,  144  —  Foaxian  Com- 
TBACTT— Wba«  Law  GovEBira. 

Where  A  contract  In  a  foreign  state  is 
sought  to  be  enforced  in  another  state,  the  lex 
loci  contractus  ocmtrols  the  question  of  the  le- 
gality of  the  contract,  unlesa  otiierwise  pro- 
vided in  the  contract,  and  tbe  laws  of  the  state 
where  tbe  contract  waa  made  will  l»  observed, 
in  determining  the  rights  end  obUgatioas  of  the 
parties,  and  effect  given  thereto,  onlesa  sucb 
foreign  laws  are  irreconcilable  with  tbe  local 
laws,  or  in  conflict  with  the  eHtablisbed  policy 
of  the  enforcing  state,  provided  that  such  laws 
of  the  foreign  state  are  pleaded  and  proved. 

[Ed.  Note^For  other  cases,  see  Contracts 
Cent  Dig.  8{  455-460,  724-727 ;  Dec  Dig.  «S9 
101,  144.1  "  •  • 

3.  STATOTKB  «=»226— CONSTBtlCTlOTf  OF  STAT'- 

UTEs  Extended  Oveb  Indian  Tebbtiobt— 

SUBBBqUEHT  DECISIONS. 

A  decision  of  tbe  Saonme  Court  of  Ar- 
kansas, rendered  rince  the  laws  of  Arkansas 
were  extended  over  the  Indian  Territory,  where 
in  direct  conflict  with  the  settled  law  of  this 
state,  "is  not  even  persuasive."  . 

[Ed.  Note^— For  other  cases,  see  Statutes, 
Gent  Dig.  i  807;  Dec  Dig.  «=»228.] 

4.  Evidence  •s'SO— Laws  of  Foreign  Staxs 
— Pleadino  and  Fboof—Pbbsuhption. 

Where  a  contract  made  in  a  foreign  state, 
Is  sought  to  be  enforced  In  this  state,  unless  the 
laws  of  the  foreign  state  be  pleaded  and  proved, 
it  will  be  presumed  that  the  laws  governing  the 
rights  of  tlie  parties  under  such  contract  are 
th^  same  as  the  laws  of  this  state. 

[Ed.  Note^For  other  cases,  see  EvIdeneSi 
Cent  Dig.  I  101;  Dec  I>ig.  «»80.} 

6.  EviDEifOE  «=s>20— Statutes  4=>270— Laws 

of  Fobbion  St ati>— Pleading. 

Tbe  laws  of  Arkansas,  which  were  extend- 
ed over  the  Indian  Territory,  are  in  force  in 
this  state  as  to  rights  arising  under  contracts 
entered  into  in  the  Indian  Territory  prior  to 
statehood,  and  said  laws  of  Arkansas  need  not 
be  pleaded  or  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  86.  87,  39.  43-46,  48;  Dec.  Dig. 
^29:  SUtutes,  Cent  Dig.  |  378;  Dec  Dig. 
€s»2TO.] 

6.  Infants  «=s>60— "Nbcessabt"  Bxfsnbes^ 
Attobnet'b  Fee. 

Neither  under  an  action  upon  an  express 
contract,  nor  upon  a  quantum  meruit,  can  a  re- 
covery be  had  against  a  minor  in  an  action  at 
law  for  an  attorney's  fee  for  legal  services  rea- 
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dered  In  behalf  of  a  minor  In  relation  to  bis 
propert7t  without  tbe  interrention  of  a  legal 
Buardian,  aa  such  l^al  service*  cannot  be  class- 
ed as  a  "necessary,'*^  under  the  meaning  of  sec- 
tion 886,  Rev.  Laws  1910. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  U  114,  115,  117-128;   Dec.  Dig.  «5»50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  NeeeMary.] 

7.  IlfTANTS  ^92— ACTXOK  AOAimi— PTCX* 

TION — S  tJETIOIENCT. 

A  petition,  which  seeks  a  recovery  against 
a  minor  for  legal  services  rendered  in  regard  to 
his  estate  upon  an  express  contract,  or  upon  a 
quantum  meruit,  based  upon  a  contract  made 
in  a  foreign  state,  which  does  not  plead  the  lex 
loci  contractus  of  the  contract,  snowing  such 
sen-ices  are  classed  as  a  "necessary,"  does  not 
state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Infants.  Cent. 
Dig.  SS  277-281,  285,  288rDec  Dig.  «=»92.] 

CommlssionerB'  Opinion,  Divlsloa  No.  1. 
Error  from  District  Court,  Carter  County; 
S.  H.  BosMll,  Judge. 

Action  by  R.  A.  Hefner  against  Moses  Marx 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Beversed  and  re- 
manded. 

Tills  is  an  action,  brongbt  by  defendant  tn 
error,  hereinafter  called  "plaintiff,"  against 
plaiutlffB  In  error,  hereinafter  called  "de- 
fendants," to  reoorer  for  legal  aerrlcea  ren- 
dered in  secnrlng  the  enrollment  of  defend- 
ants as  minor  Mississippi  Choctaw  Indiana. 
The  contract  for  said  services  was  entered 
Into  and  the  Berrloes  rendered  prior  to 
Btatebood.  Thla  action  was  Instituted  Au- 
gust 30,  IdlO,  tried  to  a  Jury,  resulting  in 
a  verdict  against  eadi  of  said  minor  defend- 
ants in  the  sum  of  $1,000.  Bfotion  for  new 
trial  wa>  filed  within  the  time  preacrlbed  by 
law,  overruled,  and  Judgment  entered  In  ac- 
cordance with  said  verdict  From  this  Judg- 
ment this  appeal  la  prosecuted. 

Tbo  fflrat  amended  petition  In  this  case  up- 
on which  the  same  was  tried,  omitting  the 
caption  and  signatures,  is  as  follows: 

"Come  now  Oswold  S.  Parker  and  R.  A.  Hef-. 
ner,  plaintiffs  herein,  and  complaining  of  Moses 
Marx,  Mariam  Marx,  Phillip  Aaron  Marx,  Su- 
san Burton  Marx,  and  Ruby  Marx,  and  Frank 
McFhail,  guardian  of  Moses  Marx,  Mariam 
Marx,  Phillip  Aaron  Marx,  Susan  Burton  Marx, 
and  Ruby  Marx,  defendants,  and  for  canse-  of 
action  say : 

"(1)  That  the  plaintiffiB  are  regularly  iioensed 
attorneys  at  law.  and  were  at  all  the  dat^  and 
times  hereinafter  mentioned  engaged  In  the 

Jractice  of  law  before  the  Commiesioner  to  the 
ive  Civilized  Tribes  in  the  Indian  Territory, 
the  Department  at  Washington,  D.  C,  and  be- 
fore various  courts  of  the  United  States. 

"{2)  That  said  defendants  and  each  of  them 
were  on  the  18tb  day  of  July.  1906,  and  at  the 
dates  and  times  herein  mentioned  liave  been  and 
are  now,  and  were  bom  dtizens  of  the  United 
States.  That  said  defendants  and  each  of  tbem 
were  claimants  and  applicants  for  enrolloient  as 
allottees  of  certain  lands  in  the  Choctaw  and 
Chickasaw  Nations,  as  Mississippi  Choctaws, 
having  from  one  s^teenUi  to  one  sixty-foortfa 
degree  of  Indian  blood,  under  certain  acts  of 
the  Congress  of  the  United  States  relative 
thereto. 

"(8)  That  on  the  18th  day  of  July.  1906,  the 


said  defendants  and  each  of  them  executed  end 
delivered  to  these  plaintlflh  thrir  certain  con- 
tracts in  writit^.  whereby  they  employed  the 
plaintiffs  as  their  attorneys  to  represent  them 
before  the  proper  tribunals  and  officers  and  to 
secure  their  enrollment  aa  such  Mississippi 
Choctaws,  and  enforce  their  rights  as  such. 
That  by  the  terms  of  said  written  instrument 
the  said  defendants  and  each  of  them  jointly  and 
severally  bound  and  obligated  themselves  to  pay 
to  these  plaintlfh  for  their  services  as  attor- 
neys, tn  cash,  a  sum  of  money  equal  to  the  mar- 
ket value  of  one-third  of  the  land  allotted  to 
them,  and  each  of  them,  and  one-half  of  the 
money  or  other  property  received  or  to  be  re- 
ceived b;  them  and  each  of  them  in  the  event 
of  the  successful  determination  of  their  applica- 
tion for  enrollment  as  Mississippi  Choctaws. 

"(4)  That  pursuant  to  the  terms  of  said  writ- 
ten instrument  these  plaintiffs  represented  the 
said  persons  and  each  of  them  before  the  said 
tribunals  and  officers,  and  procured  the  enroll- 
ment of  each  and  all  of  said  persons  as  Missis- 
sippi Choctaws,  and  procured  to  be  allotted  to 
each  and  every  of  said  persons  an  allotment  of 
lands  In  the  Choctaw  and  Chickasaw  Nations 
of  equal  governmental  antralsed  value  with  that 
of  members  of  the  Choctaw  and  Chickasaw  Na- 
tions, and  that  said  enrollment  carded  with  it 
the  right  of  said  persons  to  participate  in  the 
division  and  partition  of  the  unallotted  lands  of 
the  Choctaw  and  Ch!<Aasaw  Nations,  and  al 
the  moneys  and  other  property  of  said  Choctaw 
and  Chickasaw  Nations. 

"(6)  That  pursuant  to  the  terms  of  said  writ- 
ten instnmtent  these  plaintiffs  procured  to  be  al- 
lotted to  Moses  Marx  the  lands  described  tn  Ex- 
hibit A :  to  Mariam  Marx,  the  lands  described 
in  Exhibit  B;  to  Phillip  Aaron  Marx,  the  lands 
described  in  Exhibit  D;  to  Ruby  Marx,  the 
lands  described  in  Exhibit  B— as  their  allotted 
and  proportionate  share  of  the  Umds  <tf  the 
Choctaw  and  Chickasaw  Matlou,  as  enrolled 
Mississippi  Choctavrs. 

"(6)  That  each  of  said  persons  have  refused 
to  make  any  conveyance  of  any  portion  of  the 
lands  allotted  to  toem  to  these  plaintiffs,  al- 
though they,  under  the  law,  coald  do  so  if  they 
would,  and  each  of  them  has  refused  to  pay  to 
these  plaintiffs  the  proportion  of  money  received 
by  th«n  that  Is  now  due  these  plain  tiffs,  and 
each  of  them  has  been  duly  enrolled  and  iden- 
tified aa  Mississippi  Choctaws. 

"(7)  That  the  reasonable  market  value  of  the 
lands  allotted  to  each  of  the  said  persons  is 
$5,000,  and  there  Is  now  dne  and  owing  to  these 

flaintiifs  from  each  of  these  persons  the  sum  of 
1,000;  the  same  being  one-third  of  the  value 
of  the  lands  allotted  to  each  of  them.  That  due 
demands  have  been  made  for  nld  sumL  and  that 
the  persons  and  each  th^  have  failed  and 
neglected  to  pay  any  part  thereof,  and  plaintiffs 
have  performed  their  portion  of  the  contract  in 
every  particular;  a  copy  of  the  same  being  at> 
tached  hereto  and  marked  'Exhibit  F.* 

"(8)  ^at  each  of  said  defendants  are  minors 
under  the  age  of  14  years  and  had  no  legal 
guardian  at  the  time  the  service  hereint>efore  al- 
leged was  iKrformed  and  at  the  time  the  agree- 
ment was  made  for  said  serrices,  bat  sines  said 
time  Frank  Mcl'hail,  of  Ardmore.  OkL,  haa 
been  appointed  the  legal  guardian  for  each  of 
said  minors  by  the  honorable  probate  court  oC 
Carter  county,  Okl. 

"(9)  That  each  of  said  defendants  had  valu- 
able rights  Involved  as  a  MissiBsippi  Choctaw, 
and  the  plaintiffs  espoused  the  cause  of  each 
of  them  and  defended  their  rights  to  the  pro- 
tecUon  of  their  property  of  each  of  tbem  in  said 
litigation,  and  as  a  result  of  the  litigation  an  es- 
tate has  been  secured  to  each  of  them  aa  here- 
inbefore alleged,  and  that  the  compensation 
provided  tor  as  hereinbefore  alleged  U  a  iusc 
and  reasonable  fee,  and  was  necessary  for  the 
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protection  of  the  Valaabte  rights  of  each  of  the 
said  defendanta;  each  of  them  residing  at  the 
time  in  the  state  of  MlsalsaippI  and  never  moved 
to  the  Indian  Territory,  now  Oklahoma,  until 
after  these  plaintiffs  had  procured,  throi^h  their 
efforts,  the  enrollment  of  each  of  them  as  Mis- 
sissippi Choctawa,  and  the  services  of  the  said 
plaintiffs  were  for  the  manifest  benefit  of  each 
of  said  infante,  and,-  had  it  not  been  for  the 
efforts  of  these  plaintiffs,  the  defendants  wonld 
never  have  received  the  valuable  estates  that 
the;  have  received  as  hereinbefore  alleged. 

"Wherefore,  the  plaintiffs  pray  judgment 
against  each  of  said  defendants  in  the  sum  of 
$1,000,  making  a  total  of  $5,000.  or  such 
amount  as  may  be  found  reasonable  and  Just  for 
the  services  herein  performed  under  the  said 
contract,  and  for  their  costs,  for  the  appoint- 
ment of  a  guardian  ad  litem  to  zepreseot  the 
said  minors,  and  for  such  other  relief  which  they 
may  show  themselves  entitled  to,  ^ther  in  law 
or  eqaity." 

To  Bald  petltloii  1b  attacihed  a  copy  of  the 
contract  sued  upon,  and  tba  terms  stated  In 
said  contract  snnwrt  tiie  aTermenta  of  the 
petition  as  to  said  contract  as  pleaded.  To 
said  petition,  ttie  defoidants,  by  tbeir  legal 
guardian,  demurred,  m»o&  the  ground: 

"That  the  atatemoits  made  In  aaid  petition  are 
not  snfficieDt  to  oonstitnte  a  cacsa  of  action 
against  defendants." 

I.  R.  Haaon,  of  Ardmore,  for  plalntUts  In 
error.  Samnel  W.  Hayes  and  C.  B.  Ken- 
drlcik,  botb  of  i^Iahoma  City,  and  S.  If .  Da- 
rts and  B.  A.  H^ner,  both  ot  Ardmore,  for 
defendant  In  error. 

COLLIER,  G.  (after  stating  the  facts  as 
above).  Motion  Is  made  by  plaintiff  to  dis- 
miss this  cause,  upon  the  ground: 

'*Tbat  defendants'  brief  does  not  contain  an 
abstract,  setting  forth  the  material  parts  of  the 
pleadings,  facta,  and  documents  upon  which  the 
case  was  tried,  safflcient  to  authorise  the  court 
to  decide  this  case  without  reference  to  the  case- 
made.'* 

This  motion  has  received  at  our  hands  the 
most  careful  consideration;  bat,  under  the 
liberal  coostruction  as  to  procedure  in  this 
state,  we  feel  that  the  benefit  of  any  doubt 
as  to  the  sufficiency  of  the  presentation  of 
the  assignments  of  error  should  be  given  to 
defendant,  said  motion  overruled,  and  the 
cause  considered  upon  itei  merits. 

[1-i]  It  is  averred  In  the  petition  that, 
when  the  contract  sued  upon  was  entered 
into,  plaintiffs  were  residents  of  the  state  of 
Texas,  and  that  defendants  were  residents 
of  the  state  of  Mississippi.  A  copy  of  the 
contract,  attached  to  the  petition  as  an  ex- 
hibit, purports  that  said  contract  was  exe- 
cuted in  Texas,  but  neither  the  laws  of  Mis- 
sissippi nor  the  laws  of  Texas  are  pleaded 
in  the  petition  to  show  that  a  recovery  can 
be  had  against  a  minor  for  attorney's  fees, 
for  serrice  rendered  in  behalf  of  a  minor  in 
lelaUon  to  his  property,  without  the  Inter- 
vention of  a  guardian.  Ot  course,  if  the 
laws  of  Arkansas,  which  were  extended  over 
tbe  Indian  Territory,  authorized  a  recovery 
against  a  minor  for  attorney's  fees  for  serv- 
lees  rendered  him  tn  relation  to  his  proper- 
ty, npoD  a  1^1  contract  altered  into  pilor 
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to  statehood.  It  would  not  be  necrasary  to 
plead  such  laws  of  Arkansas,  if  tbe  contract 
sued  upon  was  an  Indian  Territory  contract, 
as  the  laws  of  Arkansas  were  extended  over 
the  Indian  Territory. 

Section  1  of  tbe  Scfaedole  to  the  Constlta- 
tion  provides  that: 

"No  existing  rights,  actions,  suits,  proceed- 
ings, contracts,  or  claims  shall  be  affected  by  the 
change  in  the  forms  of  government,  but  all  shall 
continue  as  if  no  change  in  the  forms  of  govern- 
ment had  taken  place." 

The  purpose  of  this  section  of  the  Sched- 
ule Is  to  preserre  all  rights  already  accrued, 
either  In  action,  or  capable  of  being  enforce 
ed  by  the  ordinary  remedies  provldied  for  this 
purpose,  as  effectively  as  if  the  Constitu- 
tion had  not  been  adopted.  Bat  we  do  not 
find  any  allegatUm  in  the  petition  authorli- 
Ing  ui  to  hold  that  the  contract  sned  upon  in 
this  action  vaa  an  Indian  Territory  contract 
However,  If  the  petition  in  this  case  does  con- 
tain any  aTerments  firom  whldi  it  could  be 
held  that  contract  saed  upon  la  an  In* 
dlan  Territory  contract,  we,  after  diligent 
search,  hare  been  nnaUe  to  find  any  law  of 
Arkansas  whldk  was  eztoided  over  the  In- 
dian Tenit<ny  that  classed  attorn^s  fMs 
as  necessaries,  tor  whldi  a  mln<ur  could  le- 
gally c(mtract 

The  case  of  Owoia  v.  Gontbar,  7S  Ark.  37, 
86  S.  W.  861,  S  Ann.  Gss.  ISO,  npfm  vhldi  de- 
fendants rely  to  support  their  contention 
that,  If  this  contract  la  an  Indian  Territory 
contract,  attorney's  fees  can  be  recovered 
for  services  rendered  a  minor  In  relation  to 
his  estate,  not  bSTlng  been  decided  until  aft- 
ei  tbe  laws  of  Arkansas  were  extended  over 
the  territory,  Is  not  even  i>ersua8ive  that  the 
laws  of  Arkansas,  which  were  extended  over 
the  Indian  Territory,  authorized  a  recovery 
upon  a  contract,  or  upon  a  quantum  meruit, 
for  services  rendered  a  minor  by  an  attor- 
ney, without  the  intervention  of  a  legal 
guardian,  In  relation  to  his  estate.  If  the 
written  contract  averred  In  the  petition 
alone  is  counted  upon  by  defendants,  the  pe- 
tition averring  that  said  minora  were,  at  the 
time  of  the  execution  of  the  contract  sued 
upon,  under  14  years  of  age,  of  course  the  pe- 
tition does  not  state  a  cause  of  action;  but 
there  may  be  FufRdent  allegations  in  the  pe- 
tition, if  the  contract  sued  upon  be  Ignored, 
to  authorize  a  recovery  upon  a  quantum 
meruit,  provided  a  recovery  cau  be  had  for 
the  services  alleged  to  have  been  performed 
by  plaintiff  for  said  minors.  As  a  count  up- 
on an  express  contract  and  a  count  upon  a 
quantum  meruit  may  be  joined  In  the  same 
action,  where  the  pleader  is  In  doubt  as  to 
under  which  cause  of  action  his  relief  sought 
lies,  and  the  action  upon  the  express  con- 
tract and  upon  the  quantum  meruit  is  stated 
in  one  count,  there  being  no  motion,  as  in 
the  case  here,  to  require  the  said  two  causes 
of  action  to  be  separately  counted  upon,  such 
petition  Is  not  demurrable.  Mellon  t.  Ful- 
ton, 22  OkL  636,  98  Pac  911,  19  U  R.  A.  (N. 
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S.)  960;  Eing  et  al.  v.  StepheniKm  et  al., 
29  Okl.  29,  116  Pac  183 ;  Hawley  v.  Wilkin- 
son, 18  Minn.  525  (GU.  468) ;  Wagner  v.  Nag- 
el,  33  Minn.  348,  23  N.  W.  308;  Plummer  v. 
Mold,  22  Minn.  16;  Manders  t.  Craft,  3  Colo. 
App.  236,  32  Pac.  83&  Hence  we  wlU  con- 
sider, for  the  purpose  of  testing  said  demur- 
rer, tbat  the  petition  In  this  case  Is  a  good 
petition  upon  the  express  contract,  and  upon 
a  quantum  meruit,  notwithstanding  the  bet- 
ter practice  would  be  to  count  separately  up* 
on  the  express  contzact  and  the  qiumtnm 
meruit. 

The  petition  falls  to  state  where  the  con- 
tract was  made,  and  falls  to  plead  the  laws 
of  the  foreign  state  In  which  said  contract 
was  made;  and  it  will  be  presumed  tliat  the 
laws  of  the  state  In  which  the  contract  was 
made  are  the  same  as  the  laws  of  the  forum, 
controlling  the  trial  under  which  tbe  rif^ts 
of  the  parties  are  to  be  determined. 

In  the  case  of  Hays  v.  King,  143  Pac.  1142, 
Judge  Brewer,  speaking  for  the  court,  says: 

"Where  a  contract  made  in  a  foreign  state  is 
sought  to  be  enforced  in  another  state,  the  lex 
loci  contractus  controls  the  construction  of  the 
contract,  except  where  it  provides  otherwise, 
and  the  laws  of  the  state  where  the  contract  was 
made  will  be  observed,  of  course  being  pleaded 
when  necessary,  in  determining  the  rights  and 
obligations  of  the  parties,  and  effect  given  there- 
to, unless  such  foreign  laws  are  irreconcilable 
with  the  local  laws,  or  conflict  with  the  estab- 
Ushed  policy  of  the  enforcing  state." 

As  the  petition  falls  to  plead  where  the 
contract  was  made,  and  the  laws  of  such 
state,  as  to  the  legality  of  the  contract,  not 
having  been  specially  pleaded,  in  the  absence 
of  such  special  pleas,  it  will  be  presumed 
that  the  laws  of  the  state  in  which  the  con- 
tract was  made  are  the  same  as  the  laws  of 
the  forum,  controlling  the  trial  und^r  which 
the  rights  of  the  parties  are  to  be  determin- 
ed. Hoshaw  T.  Unes,  30  Okl.  67,  120  Pac. 
583,  38  L.  B.  A.  (N.  S.)  239;  Greenville  Nat 
Bank  V.  Bvans-Suyder-Bnel  Co.  et  al.,  9  Old, 
353,  60  Pac.  249. 

Where  a  contract,  made  in  a  foreign  state, 
Is  sought  to  be  enforced  In, another  state.  It 
is  necessary,  In  order  that  the  laws  of  the 
foreign  state  may  prevail  as  to  the  constrnc- 
tlon  of  the  contract,  that  the  same  he  plead- 
ed and  proved.  In  the  absence  of  pleading 
that  the  contract  sued  upon  was  made  in  a 
foreign  state,  and  the  laws  of  the  foreign 
state,  the  laws  of  tlie  forum  must  prevalL 
In  other  words,  the  presumption  Is  that  the 
laws  of  the  foreign  state  are  the  same  as 
those  of  the  state  of  Oklahoma. 

[8]  Under  the  laws  of  this  state,  a  recov- 
ery cannot  be  had  against  a  minor  for  at- 
torney's fees  for  legal  services  rendered  him 
in  behalf  of  his  otate. 

In  Orlssom  et  al.  v.  Beldleman  et  al.,  85 
OkL  343,  129  Paa  853.  Ann.  Gas.  1914D,  099. 
Justice  Williams,  speaUng  for  the  court, 
said: 

"We  believe  that  the  rule  In  New  Hampshire, 
followed  in  Massachusetts  and  otfaer  states, 


should  prevail  here.  Tbat  is,  where  the  serv- 
ices pertain  to  the  defense  of  the  liburty  or  per- 
son of  a  minor,  or  the  prosecution  of  action  for 
an  injury  thereto,  that  the  same  should  be 
classed  as  a  'necessary,'  and  an  action  lie  against 
the  minor  for  a  reasonable  recovery  for  attor- 
ney's fees;  but.  where  the  legal  services  are 
rendered  in  behalf  of  the  *  *  *  legal  guard- 
ian, no  recovery  for  such  services  should  be  had 
in  an  action  at  law." 

[7]  As  a  recovery,  neither  upon  the  express 
contract  sued  upon,  nor  upon  a  quantum 
meruit,  can  be  bad  under  the  petition  in  this 
case  against  said  minors,  the  petition  upon 
which  this  cause  was  tried  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and  the  court  committed  reversible  er- 
ror in  overruling  the  demurrer  directed 
against  said  petition. 

Inasmuch  as  the  error  in  overmllng  said 
demurrw  to  the. petition  must  result  in  re- 
versing and  remanding  this  case,  we  do  not 
deem  it  necessary  to  consider  the  other  ques- 
tions presented  by  tills  appeal. 

It  fcdlows  that  this  cause  tbould  be  re- 
versed and  remanded. 

PBB  CUBIAM.  Adopted  in  wbol& 


LUTEE  V.  STUMPF.    (Na  4293.) 
(Supreme  Cburt  of  Oklahoma.    May  25,  1915.) 

fSvllabua      the  Court.} 
Apfibal  ano  Ebbob  <S=3773— Failubk  to  File 

BbIEF— BEVEB8AI» 

When  a  defendant  In  error  (afla  to  file  a 
brief,  and  assigns  no  reason  for  this  failure.  If 
upon  examination  of  the  record  and  brief  of  the 
plaiutifli  in  error  It  appears  tbat  the  grounds  for 
reversal  urged  by  the  plaintifE  in  error  are  rea- 
sonably sustain^  by  his  brief,  the  cause  will  be 
reversed. 

[Ed.  Note.^For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  8104/8108-8110;  Dec. 
Dig.  «»773.] 

CoDunlssloners'  Opinion,  Division  No.  2. 
EJrror  from  County  Court,  Oklahoma  County ; 
John  W.  Hayson.  Judge. 

Action  by  George  W.  Lutee  against  Julius 
M.  Stumpf.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Beversed  and  re- 
manded. 

Blake  ft  Boys,  of  Oklahoma  City,  for  ptaln- 
ttfl  in  error, 

BRETT,  O.  This  actl(m  was  commenced  In 
the  Justice  court  in  Oklahoma  City  by  the 
plaintiff  in  error,  who  was  plaintiff  below, 
against  the  defendant  in  error,  who  was  de- 
fendant below. 

The  petition  alleges  that  the  plalptiff  was 
engaged  in  the  real  estate  and  brokerage 
business,  and,  as  such,  brought  about  an  ex- 
change of  real  estate  for  the  defendant,  for 
which  services  the  defendant  agreed  to  pay 
plaintiff  a  commission  of  $114 ;  that  defend- 
ant refuses  to  pay  said  sum,  and  plalntUt 
prays  for  Judgment  for  that  amount.  The 
cause  was  tried  in  the  Justice  court,  and  ap- 
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pealed  from  tliat  court  to  the  county  court  of 
Oklaboma  county,  and  tried  to  a  Jury,  which 
found  for  the  defendant  Judgment  was  ren- 
dered In  faTor  of  the  defendant,  and  the 
plaintiff  has  perfected  hla  appeal  to  this 
court.  The  case  was  filed  In  this  court  Au- 
gust 19.  1912. 

Plaintiff  filed  his  brief  April  19, 1915,  and 
on 'that  date  defendant  was  allowed  15  days 
In  which  to  file  a  reply  brief.  And,  although 
the  time  has  long  since  elapsed,  no  brief  has 
been  filed  by  the  defendant,  no  request  made 
for  additional  time,  and  no  reason  assigned 
fi>r  his  failure  to  file  brief. 

Plaintiff  Insists  npon  three  assignments  of 
error,  and  we  have  examined  the  record  and 
brief  of  plaintiff,  and  find  his  contaitl<Hi  rea- 
sonably sustained  by  his  brief. 

We  recommend  the  judgment  be  reversed, 
and  the  cause  remanded. 

FEB  OUBIAM.  Adopted  In  whole. 


HIU.  T.  HOOBB.   (Nol  4399.) 
(Supreme  Court  of  Oklahoma.   May  2St  1915.) 

(BtUaTniM  Tm  the  Court.) 
1.  SiONATiTBKs   «s»4  —  WrrnBssES  —  Hua 

SZONED  BT  NOTABT. 

In  a  case  wbere  the  grantor  is  unable  to 
write  and  the  notary,  or  other  officer  taking  the 
acknowledgment,  signs  the  grantor's  name  to  the 
deed,  bat  does  not  ugn  his  name  as  a  witness  to 
the  signature  of  the  grantor,  two  other  persons 
aigning  as  witnesses  to  the  signature,  the  certifl- 
eate  by  the  notary  or  other  officer  of  the  gran- 
tor's acknowledgment  is  a  sufficient  compliance 
with  the  statnte,  as  such  an  acknowledgment  by 
the  grantor  is  an  adoption  of  the  signatare. 

[Fd.  Note.— For  other  cases,  see  Signatures, 
Cent.  Dig.  |  6;  Dec.  Dig.  «s»4J 

£.  SioiiATinnBB«so5— "SoBscaiPnoN"— Mask 

TO  IJVAGKNOWLBDQBO  InSTBUUXNT  —  Wrr- 
KEB8ES. 

The  mark  to  an  nnacknowledged  Instrument 
of  one  who  cannot  write,  ander  the  statutes  of 
this  state,  is  not  a  "signature"  or  "subscrip- 
tion," nnless  the  person  writing  his  name  writes 
big  own  as  a  witness  near  it. 

lEA.  Note.— For  other  cases,  see  Signature^ 
Cent.  Dig.  i  7;  Dec.  Dig.  «=35. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sign;  Subscribe.] 

3.  CHAUPKBTT  and  MAinTKNARCB  $=>7— CON- 
VETARCE  or  LaNI>— PEESOH  OUT  OT  P0BSB8- 

noN. 

A  deed  to  land,  where  the  grantor  has  been 
ont  of  possession,  or  has  not  received  any  of  the 
rents  or  profits  from  the  land  for  the  space  of 
one  year  before  the  date  of  the  conveyiuioe,  is 
▼old.  as  it  violates  the  champerty  statute. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  H  64-110:  Daa 
Dig.  ^7.} 

Commlaaloner^  Opinion,  Dlvlsloii  No.  4. 
Error  from  District  Court,  Okmulgee  Coun- 
ty ;  Wade  S.  Stamfleld,  Judge. 

Action  by  Mose  Moore  against  Josephine 
HUL  Judgmoit  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 


MountJoy,  Lelth  &  Oavin,  of  Muskogee, 
and  M.  L.  Ijeith,  of  Birmingham*  Ala.,  for 
plaintiff  in  error.  Orlando  Swain,  of  Ok- 
mulgee, for  defendant  in  enor. 

MATHEWS,  O.  1.  This  action  Involves  the 
title  to  40  acres  of  land,  both  plaintiff  and  de- 
f^dant  claiming  title  by  deed  from  a  oom- 
moD  source.  It  appears  that  one  Moille  Haw- 
kins, a  Creek  negress,  was  the  original  own- 
er, and  both  plaintiff  and  defendant  claim  to 
have  received  a  deed  from  her.  The  plaintiff 
claims  to  have  purchased  the  land  In  con- 
troveray  <»i  the  16th  day  of  December,  1908, 
and  to  have  gone  into  possessltm  tn  January, 
1909,  and  to  have  remained  In  possession, 
having  made  valuable  Improvements  thereon 
and  cultivated  and  resided  thereon  with  hla 
family.  His  deed  was  placed  of  record  on 
the  8th  of  August,  1911.  The  defradant 
claims  to  have  obtained  a  deed  from  the  said 
Moille  Hawkins  for  the  tract  on  the  10th  of 
March,  1911,  and  the  same  was  filed  for  rec- 
ord the  next  day.  Each  of  the  parties  will 
be  designated  here  as  tn  the  trial  court 

In  November,  1911,  plaintiff  Instituted  Ms 
action  against  defendant  to  have  her  deed 
canceled  for  the  reason  that  It  was  a  cloud 
upon  his  title,  allying  that  the  deed  to  de- 
fmdant  vras  a  forgery,  and,  if  not,  the  defend- 
ant took  the  deed  with  knowledge  that  he 
was  the  title  owner  and  in  exclusive  posses- 
sion. The  defendant,  in  her  answer,  alleges 
that  at  the  time  she  purchased  the  land  in 
controversy  Moille  Hawkins  was  the  owner 
and  in  possession,  and  that  no  deed  was  of 
record  showing  any  divesting  of  the  title  from 
Mollie  Hawkins,  and  further  alleges  that  at 
the  time  she  purchased  plaintiff  bad  no  deed 
to  the  land,  but  that  the  same  was  prepared 
and  dated  back  to  show  that  it  was  a  prior 
deed  to  that  of  defendant.  The  defendant 
states  further  that  at  the  time  She  purchased 
that  plaintiff  knew  she  intended  to  purchase, 
and  be  told  ber  that  he  was  holding  as  a  tett^ 
ant,  and  eneonraged  her  to  buy  the  land  and 
rent  It  to  him,  and  did  not  disclose  to  her 
that  be  daimed  the  land  nor  bad  any  deed  to 
It,  and  that  after  die  purdiaaed  be  did  actual- 
ly rent  it  from  her. 

2.  Tbe  testimony  Introdnced  at  tbe  trial 
BbowB  tbe  usual  wide  divergence  and  Irrecon- 
cilable conflicts  tbat  almys  appear  In  this 
class  of  cases. 

The  testimony  of  plaintiff  vras  to  the  effect 
tbat  on  tbe  16tb  day  of  December,  190S,  i/Lol- 
lie  HawUns  conveyed  the  land  In  controversy 
to  him  1^  warranty  deed,  which  was  corrob- 
raated  by  Moille  Hawkins,  the  grantor,  and 
tbe  notary  wbo  prepared  the  deed  and  took 
tbe  acknowledgment.  Tbe  plaintiff  further 
testified  that  be  went  into  possession  In  Jan- 
uary, 1909,  and  bad  remained  In  tbe  sole 
possession  ever  since;  tbat  he  did  not  place 
bis  deed  of  record  until  the  Stb  of  August, 
1911;  that  he  paid  no  rent  to  any  one  for 
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the  land,  wUch  Mollle  HawfclnB  corroborated, 
and  denied  tliat  be  ever  saggested  to  defend- 
ant that  sbe  bay  the  land,  and  rent  It  to  btm, 
but  claims  that  he  had  occapted  it  as  Ub  own 
ever  since  he  bonght  It 

Defendant  Introdnced  testimony  to  tbe  ef- 
ftoct  that  in  March,  iSOl,  Mollle  Hawkins 
pnvbsed  to  sell  the  looperty  to  defendant, 
and  came  to  Mnskogee  on  ^  10th  ot  that 
mmth,  and  that  she  and  ttie  said  Mollle 
Hawkins  and  Maggie  Jones,  the  gnmddaogh- 
ter  of  the  said  Mollle  Hai^lns,  went  to  the 
oflloe  of  a  notary  imUlc,  and  there  a  deed 
was  made  to  her  by  the  said  Mollle  Hawkins, 
the  name  of  the  grantor  being  signed  by  the 
notary,  as  she  could  not  write,  duly  acknowl- 
odged  before  the  notary,  and  witnessed  by 
Sandy  Orowdl,  a  negro,  and  l4nnan  W.  Wliito- 
loc^  a  white penon;  that  wh^  tbe  deed  was 
«xecoted,  she,  MolUe  Hawkins,  and  her  grand- 
daughter, went  from  there  to  dtfendaal^a 
home  where  she  paid  her  9800  in  currency  for 
the  land  and  took  a  receipt  therefor,  which 
was  witnessed  by  tlie  six  persons  present,  who 
signed  the  receipt  as  witnesses,  some  signing 
their  names  themselves,  and  those  who  could 
not  write  making  their  mark  after  the  defted- 
ant  had  attadied  their  names,  she  also  at- 
taching the  name  of  Mollle  Hawkins.  The 
defmdant  offered  testimony  farther  to  the 
effect  that  she  uid  one  Nathan  Hayes  saw 
the  plaintiff  bef  (»e  she  purchased,  and  he 
asked  her  if  she  was  going  to  buy  the  land, 
and,  if  80,  stated  he  wanted  to  rent  It;  that 
iie  made  no  claim  to  tlie  land  and  did  rent  It 
fnxn  her  after  she  purchased  it. 

8.  Near  Che  cdose  of  the  trial,  after  each 
side  had  <^ered  Tolnmlnous  testlnumy  to  sup- 
port  their  respectir^  contentiona,  the  defend- 
ant tendered  In  erldenoe  the  deed  from  Mollis 
Hawkins  to  herself,  to  the  Introduction  of 
whidi  plaintiff  objected,  assigning  as  grounds 
therefor  that  the  said  deed  was  Immaterial, 
Irrelevant,  and  Incompetent,  and  that  It  show- 
•ed  <Hi  Its  face  that  it  was  not  executed  as 
required  by  and  In  accordance  with  section 
2065,  Snyder's  Code,  and  was  therefore  void 
and  of  no  effect,  which  objection  was  sustain- 
ed by  the  court. 

Plaintiff  also  objected  to  the  introduction 
of  the  receipt  for  the  money  upon  practically 
the  same  ground,  which  objection  was  by  the 
<ourt  also  sustained. 

[1,  2]  4.  The  defendant  makes  23  assign- 
ments of  errors,  but  waives  all  of  them  except 
the  two  which  embrace  the  ruling  of  the  court 
In  excluding  the  deed  and  receipt  from  Mollle 
Hawkins  to  defendant  It  appears  that  Mol- 
lle Hawkins'  name  was  written  and  her  mark 
made  by  the  notary  and  her  signature  wit- 
nessed by  two  other  witnesses,  each  signing 
the  deed  as  witnesses  and  her  acknowledg- 
ment taken  by  the  notary,  but  the  notary  did 
not  sign  his  name  as  witness  to  her  signature. 

It  appears  that  the  court  based  his  reason 
for  sustaining  the  objection  to  the  deed  on 
section  2965  of  Snyder's  Statutes  of  1909, 
«*hi^  Is  as  foUows: 


I-  BGPaBTER  (OU. 

'"Sigoatartf  or  'snbscrlption*  Includes  mtrk, 
wh«n  the  persoa  cannot  write,  his  name  b«^| 
written  near  it  and  written  by  a  person  who 
writes  his  own  name  as  a  witness.** 

It  appears  upon  the  face  of  the  deed  that 
It  was  acknowledged  by  Mollle  Hawkins  be- 
fore the  notary,  and  It  has  become  the  set- 
tled law  of  this  state  that  the  certificate  of 
the  notary  as  to  the  execution  of  the  deed 
Is  a  sufficient  compliance  with  the  require- 
ments of  attestation  by  witnesses  to  tbe 
grantor's  signature  by  mark. 

In  the  case  of  Campbell  t.  Harsh,  31  Okl 
430,  122  Pac  127,  this  very  question  was  un- 
der consideration  and  therein  the  court  used 
the  following  language: 

'*In  support  of  this  (Ejection  it  Is  urged  that, 
Bs  there  was  no  evidence  that  either  (rf  the  sub- 
scribing witnesses  to  any  one  ot  these  deeds 
signed  the  name  of  any  one  of  said  several 
grantors  thereto,  none  of  said  deeds  were  shown 
to  have  been  properly  executed,  and  were  void. 
To  this  It  is  sufficient  to  say  that  ^ce  said 
signing  and  witnessing  Is  fair  on  Its  &ce,  it  it 
were  necessair  to  uphold  the  validity  of  these 
deeds,  It  might  be  fairly  presumed,  since  tbe 
law  required  it  that  one  of  the  subscribing  wit- 
nesses did  sign  the  name  of  the  grantor.  But 
it  Is  unnecessary  to  Indulge  such  presumption, 
for  the  reason  Uiat  acknowledgment  before  the 
proper  officer  was,  in  effect  <ui  adoption  of  tbe 
signature  thus  made  by  the  grantor,  which  .was 
all  that  was  necessary." 

It  Is  thus  apparent  that  the  court  erred 
In  exdudlng  tbe  deed  from  conBlderation 
npon  the  point  raised.  Hllsmeyer  t.  Blake, 
34  OkL  477,  126  Pac.  1129;  Campbell  v. 
Harsh,  SI  Okl.  436,  122  Pac  127;  Sims  v 
Hedges,  82  OkL  683,  123  Pac.  156 ;  Walker, 
Bond  &  Ca  T.  Purifier,  32  OkL  844,  124  Pac. 
322. 

But  the  court's  ruling  in  excluding  the  re- 
ceipt for  the  money  was  proper.  In  the  case 
of  Sims  T.  Hedges,  supra,  the  question  there 
presented  showed  the  execution  of  a  note^ 
signed  by  mark,  and  the  person  who  wrote 
his  pame  as  a  witness  to  the  mark  was  not 
the  same  persoa  who  wrote  the  payor's  name 
to  the  note,  and  the  court  foUowiog  aectloB 
2966,  Snyder's  Statutes,  says: 

"In  SivUs  V.  Taylor,  12  OkL  47  [60  Pac  867], 
it  Is  held  that  'Uie  mark  of  one  who  cannot 
write,  under  the  statutes  of  this  territory,  is  not 
a  signature  or  subscriptlMi,  unless  the  person 
writing  his  name  writes  his  own  *  *  *  as  a 
witness  imder  IL*  Under  this  rule  It  is  appaiv 
ent  that  the  note  sued  on  had  not  been  executed 
by"  the  payor. 

The  reason  for  holding  a  deed  so  executed 
In  this  manner  and  acknowledged  to  be 
valid,  while  a  note  so  executed  Is  held  void, 
Is  based  upon  the  principle  that  the  ac- 
knowledgment by  an  ofDcer  is  sndi  an  act  as 
to  operate  as  an  adoption  of  the  signature, 
but  In  the  execution  of  a  note,  there  being 
the  absence  of  an  acknowledgment  no  such 
reason  exists,  and  the  statute  has  not  been 
complied  with. 

[3]  6.  But  because  the  court  Improperly 
excluded  the  deed  offered  by  the  defendant 
which  was  the  basis  of  her  claim  to  the 
tract  of  land  In  controversy,  it  does  not  fol- 
low that  tile  Judgment  of  the  trial  court 
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nnut  be  Terersed  for  the  reason  tbat  the 
omrt  mode  a  finding  of  fact  upon  anottier 
issae  raised  In  the  case  which  folly  aiutalns 
the  Jadgment  rendered.  The  plaintiff  plead- 
ed tbat  he  purchased  the  land  In  controversy 
and  went  Into  sole  possession  In  January, 
1909,  and  had  been  in  the  exclusive  posses- 
slou  ever  since  and  had  paid  rents  to  no  one. 
Defendant  In  her  answer  alleged  that  he  was 
la  possession  as  the  tenant  of  MoUle  Haw- 
klos,  and  upon  the  issue  thus  raised  the 
coart  made  the  following  findings  of  fact: 

"Tbt  court,  beiDs  well  advised  In  the  prem- 
ises,  finds  npon  all  the  material  laauea  In  favor 
of  the  plaintiff.  .  Court  finds  that  the  plaintiff 
is  DOW  and  has  been  in  poeaession  and  occu- 
paacr  of  the  premisea  desaiibed  in  the  petition 
rioce  the  Ist  day  of  Jannary,  1909.  Court  finds 
that  on  the  19th  day  of  December,  1006,  Hollie 
Hawkins,  for  a  valaable  consideration,  made, 
executed,  and  delivered  to  the  plaintiff  herein 
her  certain  warranty  deed  for  the  premises  de- 
scribed in  plaintiff's  petition,  and  thereby  con- 
veyed the  same  to  htm ;  that  since  tbat  date  the 
nid  MoUie  Hawkins  has  received  no  rents  and 
profits  from  said  premiseS|  and  that  ever  since 
that  date  the  idaintlff  herein  has  been  in  the  ad- 
vene possesion  of  said  premises  as  to  the  said 
HoDle  HawkiniL" 

Fr<»i  an  examination  of  tbe  record  4t 
lOainly  appears  ttaat  the  Impnver  excloslon 
of  the  deed  oftered  by  defendant  did  not  op- 
erate  in  the  exclusion  of  any  other  compe- 
tent testimony  npon  Oie  other  lasoea  in  the 
case.  Tbe  deed  was  excluded  almost  at  the 
end  of  the  testimony  and,  after  It  was  ex- 
cluded, each  side  folly  completed  th^  offer 
of  testimony  i^khi  every  phase  of  the  case. 

nalntUf  was  contending  upon  at  least  three 
theories:  (1>  The  defendant  purcbaaed  with 
fQll  Imowledge  that  he  was  tbe  owner  and  In 
possession  under  a  deed  from  Mollle  Haw- 
kins, although  it  was  unrecorded ;  (2)  the  de- 
toidant's  deed  was  a  forgery ;  (3)  that  if  de- 
fendant's deed  was  In  fact  executed  Mol- 
lle Hawkins,  It  was  void  for  the  reason  that 
the  said  grantor  had  not  rec^ved  any  of 
the  rents  or  profits  from  the  land  for  the 
space  of  one  year  before  the  date  of  tbe  con- 
veyance to  defendant,  and,  upon  the  issue 
last  named,  tbe  court  found  for  the  plaintiff, 
and  if  the  deed  to  defendant  had  been  In- 
troduced in  evidence,  yet,  neverthdess,  upon 
the  findings  of  the  court  on  tb\a  last  issue, 
^dgment  necessarily  must  follow  the  finding 
and  go  for  plaintiff,  even  should  the  deed  be 
in  evidence  and  found  by  the  court  to  have 
been  properly  executed,  and  otherwise  regu- 
lar and  valid.  Upon  the  second  Issue  that 
the  deed  was  a  forgery,  the  court  made  no 
findings,  but  should  he  have  done  so,  the 
evidence  In  this  case  would  have  permitted 
hot  one  conclusion,  and  that  Is  that  the  deed 
offered  by  defendant  was  a  corrupt  forgery. 
The  evidence  sbowa  In  this  case  that  both 
the  plaintiff  and  MolUe  Hawkins  are  Ig- 
Borant  negroes,  devoid  of  education,  and 


discloses  a  crude  and  unscrupulous,  plot  to 
diveet  them  of  their  land  by  a  designing  i>er- 
son,  who  proved  to  be  a  novice  and  an  am- 
ateur In  the  field  of  graft,  and  whose  nar- 
rative, though  fully  corroborated  by  a  vast 
array  of  witnesses  of  the  execution  of  the 
deed  and  the  payment  over  to  the  grantor  of 
the  money,  was  ridiculous  and  positively  ab- 
surd, and  the  court  could  but  reject  It  all 
even  though  six  persons  testified  they  wit- 
nessed the  payment  of  the  money  claimed  to 
have  been  made  to  grantor,  and  signed  the 
receipt  for  same  as  witnesses. 

The  Judgment  of  the  trial  court  is  affirm- 
ed ;  costs  taxed  against  plaintiff  in  error. 

PER  CURIAM.  Adopted  la  whole. 


HILL  V.  HAWKINS.   (No.  4400.) 
(Supreme  Court  of  Oklahoma.    May  26,  1915.) 

Commissioners'  Opinion,  Division  No.  4.  Er- 
ror from  District  Court,  Okmulgee  County; 
Wade  S.  Stanfield,  Judge. 

Action  brtween  Josephine  Hill  and  HoIUe 
Hawkins.  From  the  judgmmt,  Josephine  UUl, 
brings  error.  Affinned. 

Mountjoy,  Lelth  &  Gavin,  of  Muskogee,  for 

Silaintiff  in  error.  Orlando  Swain,  of  Okmulgee, 
or  defendant  in  error. 

FEB  CURIAM.  This  is  a  companion  case  to 
that  of  Josephine  Hill,  plalntili  in  error,  v. 
Mose  Moore,  defendant  in  error,  last  above. 
Tbe  two  cases  were  tried  at  the  same  time  and 
upon  the  same  facts,  as  fer  as  applicable.  Tbe 
court  found  for  defendant  in  error  in  each  case. 
In  the  case  of  Hill  v.  Moore,  149  Pac.  211,  the 
trial  court  found  that  the  deed  to  Josephine 
Hill  was  taken  in  violation  of  oar  champerty 
statute,  and  theiefbre  tbe  deed  was  void. 

In  the  case  at  bar  the  court  found  generally 
for  the  defendant  in  error,  Hawkins.  Notwith- 
standing, as  in  the  case  of  Hill  v.  Moore,  we  find 
that  It  was  eiror  to  ezdude  tiw  deed  offered 
In  evidence  by  plalnUff  in  error,  yet  we  think 
the  facts  overwhelmingly  support  the  general 
findings  of  the  court  in  favw  of  defendant  in 
error,  Hawkins. 

The  evidence  diacloses  a  transaction  between 
an  unscrupulous  white  woman  and  an  old,  igno- 
rant, and  illiterate  negio  woman.  Representing 
herself  to  be  an  agent  sent  out  by  the  govern- 
ment to  recover  such  lands  as  the  Creek  freed- 
man  may  have  conveyed  away  illegally,  she  in- 
vei^es  ue  old,  helpless,  negro  woman  to  sign 
what  was  represented  to  her  to  be  a  power  of 
attorney,  but  what  in  fact  was  a  warranty  deed, 
conveying  to  her  all  the  land  owned  bv  the  old 
negro  woman,  as  well  as  other  land  sold  by  her 
to  two  other  negroes. 

The  facta  testified  to  by  the  plaintiff  in  error 
and  fully  corroborated  by  a  numerous  array  of 
her  satelites  and  retainers,  all  of  whom  evi- 
denced a  willingness  to  be  ''good  witnesses,"  no 
matter  how  absurd  their  story,  presented  a  case 
which  the  trifj  court  could  come  to  but  one  con- 
clusion upon,  and  that  was  that  the  deed  offered 
was  a  forgery,  and  it  follows  that  the  exclusion 
of  the  same  did  not  affect  the  final  results. 

The  Judgment  of  the  trial  court  will  be  af- 
firmed,  with  costs  taxed  to  plaintiff  in  error. 

PEBGUBIAM.  Adopted  In  whol& 
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FABBIERS'  «  MERCHANTS'  BANK  OF 
MOUNTAIN  VIEW  v.  HAILB. 
(No.  4257.) 

(Supreme  Coort  of  Oklahoma.   May  25,  1916.) 

(8»l1ahus  hif  the  Court.) 

1.  Appeal  akd  Ebbob  <S=>1001— Vkbdiot— 
Evidence. 

Where  the  evidence  reasonably  tends  to  sup- 
port the  verdict  and  judgment,  the  same  will 
not  be  reversed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3922,  892fr-€^;  Dec. 
Dig.  «=>1001.] 

2.  Etidbncb  «=»47^Noin;xPEBT  WiTNEasss 

—  COUPETBHOY  —  Me  NT  AX  CONDmON  OF 
PABTY. 

Evidence  of  nonexpert  witnessee  examined, 
and  held  to  detail  facts  showing  aufficient  ac- 
quaintance and  opportunity  for  observation  to 
enable  them  to  form  a  belief  or  judgment  as  to 
tbe  mental  condition  of  plaintiff,  and  to  express 
opinions  in  regard  thereto. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219 ;  Dec.  Dig.  «S3474.] 

3.  Instbuctionb. 

Instructions  reviewed  and  held  to  £airly 
stats  tbe  law  applicable  to  tbe  case. 

CommtsslonerB'  Opinion,  Division  No.  3. 
Enrw  from  District  Gonrt,  Kiowa  County; 
Frank  Matbewa,  Judge  pro  Xxm. 

AcUoB  by  David  F.  Halle,  an  imbecile  and' 
Incompetent  person,  by  G.  W.  HaUe,  guard- 
tan,  against  tbe  Farmers'  &  Mercbanttf  Bank 
of  Mountain  new,  OkL,  a  corporatimi.  Judg- 
tamt  for  plaintiff,  and  defendant  brings  er^ 
ror.  Afflnned. 

Geo.  li.  Zlnk  and  J.  H.  Cline,  both  of  Ho- 
bart,  for  plaintiff  In  error.  L.  M.  Keys,  Nes- 
tor Rammons,  and  O.  J.  Logan,  all  of  Uobart, 
for  defendant  la  error. 

BLEAKMORE,  C.  Tbls  action  was  com- 
menced in  the  district  court  of  Kiowa  coun- 
ty on  the  25tJi  day  of  July,  1910,  by  the  de- 
fendant In  error  as  plalntlfl  against  the 
plaintiff  in  error  as  defendant.  The  parties 
will  be  referred  to  hereafter  a>  they  appear- 
ed in  tbe  trial  court 

The  petition  alleges,  In  substance,  that 
David  F.  HaUe  was  an  imbecile  and  an  Incom- 
petent; that  he  was  tbe  owner  of  a  certain 
tract  of  land ;  that  the  defendant  acting 
through  its  officers  and  agents,  with  the  in- 
tent to  defraud  htm,  and  with  full  knowledge 
of  his  imbecility,  inveigled  him  Into  Its  bank 
on  two  different  occasions  and  Induced  blm 
to  execute  notes  and  mortgages  on  said  land, 
by  the  negotiation  of  which  defendant  ob- 
tained and  apprc^rlated  to  its  own  use  the 
sum  of  $1,000. 

Defendant  answered  admitting  the  execu- 
tion of  tbe  notes  and  mortgages  by  plaintiff, 
but  specltlcally  denying  that  they  were  made 
by  its  procurement,  and  denying  all  other 
material  ailegatltms  of  the  petition. 

The  case  was  tried  to  a  Jury,  which  re- 
turned a  verdict  for  plaintiff  In  the  sum  of 
f 1,006.32.  Motl<Mi  for  new  trial  was  present- 


ed, upon  tbe  hearing  of  which  the  court  di- 
rected plaintiff  to  remit  of  said  amount  all 
in  excess  of  $708.03,  which  was  dene,  and 
Judgment  rendered  for  said  sum.  The  case 
Is  properly  here  for  review. 
Plaintiff  assigned  as  error: 

I.  "Errors  of  law  occurring  at  the  trial,  duly 
excepted  to  at  the  time  by  defendant  below." 

II.  "That  the  court  below  erred  in  overrulmg 
tbe  demurrer  to  tbe  evidence  Interposed  by  the 
defendant  below,  to  which  ruling  of  the  court 
below  defendant  below  duly  excepted." 

III.  "That  the  court  below  erred  in  refo^ng 
to  give  the  peremptory  instruction  requested  oa 
the  part  of  defendant  below,  to  which  action  of 
the  court  below  the  defendant  below  duly  ex- 
cepted." 

IV.  "That  the  jodgment  and  dedsitm  of  tbe 
court  below  is  not  snstained  by  sufficient  evi- 
dence, and  is  contrary  to  law," 

V.  "That  the  court  below  erred  In  reguiriDS 
the  plaintiff  below  to  remit  all  damages  awarded 
by  the  verdict  in  eness  of  $708.<^,  as  a  con- 
dition precedent  to  overruling  defendant's  mo- 
tion for  new  trial,  to  which  action  of  the  court 
below  the  defendant  below  duly  excepted," 

YI.  "That  the  court  below  erred  In  entering 
its  order  overruling  tbe  mottons  for  new  trial 
filed  by  the  defendant  bdow,  and  in  refnring  to 
grant  to  tbe  d^endant  below  a  new  trial,  t» 
which  action  of  the  court  the  defendant  below 
duly  excepted." 

VII.  "That  the  court  below  erred  in  entering 
the  Judgment  below  notwithstanding  the  verdict 
and  in  requiring  a  remiraion  of  a  part  of  the 
damages  awarded  by  the  jnry  in  their  verdict, 
for  the  reason  that  by  such  action  of  the  court 
below  the  defendant  below  was  deprived  of  a 
constitutional  right,  viz..  Its  right  to  a  trial  of 
the  Issues  in  the  cause  by  a  jury." 

Ilie  facts,  as  disclosed  by  the  record,  are 
that  tbe  plaintiff,  David  F.  Halle,  was  38 
years  old ;  as  the  result  of  a  fall  .In  childhood 
be  was  injured,  and  his  physical  and  mental 
development  were  greatly  retarded,  bis  mind 
being  that  of  a  child.  Tbe  land  was  acquired 
by  him  under  the  homestead  laws  of  the  Unit- 
ed States ;  his  father  was  with  him  when  he 
"filed  on  it"  and  saw  to  Its  cultivation,  and 
after  Issuance  of  pat^t  paid  the  taxes.  So 
far  as  the  evidence  shows  plaintiff  tiad  trans- 
acted no  other  business  than  that  involved 
herein,  except  the  conveyance  of  a  portion  of 
bis  homestead  to  his  sister,  which  was  done 
under  the  supervision  and  with  the  consent 
of  his  father.  He  had  lived  with  his  father 
some  four  miles  from  the  small  town  of 
Mountain  View,  where  defendant  bank  was 
located,  since  1802,  and  had  frequently  visit- 
ed there.  Tbe  father,  G.  F.  HaUe,  was  ap- 
pointed his  guardian  on  April  23,  1910.  He 
knew  nothing  of  tbe  transactions  in  question 
until  shortly  before  his  appointment,  when 
he  was  Informed  thereof  by  a  third  person 
wholly  disconnected  therewith.  Plaintiff 
could  read  printed  matter,  but  was  unable 
to  write,  even  his  own  name.  The  notes  and 
mortgages  were  signed  by  mark.  Tbe  first 
was  fur  $500  executed  December  7,  1907,  to 
one  J.  A.  Hyndman ;  the  second  and  third  of 
date  December  27,  1909,  were  made  to  the 
Oklahoma  Farm  Mortgage  Company  for  $1,- 
000  and  $100,  respectively.   At  tbe  time  of 
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the  execution  of  ttie  first  note  and  mortgage 
one  Amou  Halle,  a  brotber  of  defendant, 
older  tben  he,  and  who  lived  at  Mountain 
View,  was  Indebted  to  defendant ;  his  In-  [ 
debtedaess,  whtdi  was  paat  due,  being  secur- 
ed by  chattel  mortgage.  Defendant  was 
pressing  him  for  payment  and  suggested  that 
he  get  assistance  from  some  one ;  whereupon, 
Amon  Halle  brought  his  brother,  the  plain- 
tiff, Into  the  bank  and  introduced  him  to  the 
president  and  an  employ^,  who  became  its 
cashier  prior  to  the  execution  of  the  last 
notes  and  mortgages.  The  bank  officials  re- 
ferred Amon  Haile  and  the  plalntllf  to  a  loan 
agent  who  offlced  in  the  rear  of  the  bank; 
the  loan  was  made,  and  the  amount  thereof, 
less  expenses  and  commission,  deposited  in 
the  bank  and  used  in  satisfaction  of  the  obli- 
gation of  Amon  Halle  to  the  defendant. 
When  the  last  notes  and  mortgages  were 
made  Amon  Halle  was  again  Indebted  to 
ttie  defendant  Its  cashier  arranged  with  the 
agent  of  the  last  mortgagee  for  the  $1,000 
loan.  He  (the  cashier)  signed  plaintiff's 
name  and  took  his  acknowledgment  to  the  In- 
Btruments.  With  reference  thereto  he  testi- 
fied: 

"Q.  What  did  David  F.  Haile  Bay  to  you  wneu 
he  told  you  to  sign  his  name  there?  A  I  asked 
him  if  that  was  his  request;  he  nodded  bis  head 
that  It  was.  Q.  Ton  asked  him  if  what  was 
bis  request?  A.  For  me  to  sign  the  paperH. 
Q.  He  hadn't  said  a  word  until  that  time?  A. 
I  don't  recollect.  Q.  And  you  hpew  be  didn't 
have  intelligence  at  that  time  to  transact  and 
execute  that?  A.  I  don't  remember.  Q.  You 
wouldn't  say  that  he  was  an  ordinary  man, 
would  you?  A.  His  brother  told  me  be  did  not 
write.  Q.  And  therefore  you  says,  'Is  it  your 
reguest  uiat  I  sign  for  ^u?*  A.  xes,  sir.  Q. 
And  be  didn't  say  anythmg,  but  just  nodded  his 
head ;  which  way— the  way  you  did  then,  or  the 
other  way?  A  I  wouldn't  liave  signed  it  if  it 
bad  been  the  other  way." 

This  witness  also  testified  as  to  the  dis- 
position of  the  proceeds  of  the  last  loan  as 
follows : 

"Q.  I  win  ask  you  to  examine  the  slip  ot 
paper  marked  PlaintifTs  Exhibit  A,  and  will 
ask  you  if  you  know  what  that  slip  is.  A.  1 
think  I  made  this  statement  to  Mr.  Haile  when 
he  asked  me  conceming  the  matter.  Q.  From 
tbat  statement  of  the  disbursements  of  the  pro- 
ceeds of  that  loan?  A  $6»6  paid  Mr.  J.  A. 
Hyndman  loan  commission  and  interest ;  $17.53 

fiaid  taxes:  ¥3.85  was  release  and  recording 
ees ;  (5  for  abstract,  made  a  total  of  $022.38 ; 
there  was  a  balance  of  9377.62,  wbicb  made 
SMOO:  Q.  What  became  of  the  balance?  A 
^  ot  it  was  cash  paid  to  Amon  Raile ;  ttBXO 
was  paid  by  Amon  Halle  to  Mr.  T.  E.  Glvens, 
who  had  a  note  of  that  amount;  the  remainder 
was  paid  by  Amon  Halle  on  the  note." 

A  number  of  witnesses,  all  neighbors,  were, 
In  addition  to  his  father,  offered  to  prove 
the  mental  condition  of  plaintiff;  and  each, 
after  teetlfrlns  to  long  acQoaintance  and 
frequent  eonveriatlona  with  htm,  was  per- 
mitted to  express  an  opinion  as  to  his  ca- 
pacity to  transact  bnsineBS. 

[1]  DeJiendant  urges  that  the  Judgment  is 
not  anstalDed  t9  BofBdent  erldeiUK.  The  es- 
tabUdied  nOttia  that  a  Judgment  will  not  be 
revened  by  this  ooort  on  aooonnt  ttf  the  In- 


BUffldency  of  the  evidence,  where  the  evi- 
dence reasonably  tends  to  support  the  same. 
Bank  of  Guymon  v.  Arnold,  28  Okl.  49,  113 
Pac.  719 ;  Great  Western  Mfg.  Co.  v.  David- 
son M.  &  E.  Co.,  26  Okl.  626,  110  Pac.  1096; 
Hampton  v.  Culberson,  29  Okl.  468,  118  Pac. 
134;  Bank  v.  Moore,  30  Okl.  148,  120  Pac. 
1003;  Brash  Cigar  Co.  v.  Wilson,  32  Okl. 
153,  121  Pac.  223 ;  Galer  v.  Berrlan,  43  Okl. 
303,  140  Pac.  155. 

[2]  Defendant  contends  that  there  was  er- 
ror in  the  action  of  trial  court  in  [}ermlttlng 
nonexpert  witnesses  to  express  thetr  opinions 
as  to  plaintiff's  mental  capacity  to  transact 
bualnesB,  without  having  pxevloualy  detailed 
the  particular  phenomena  upon  wUch  sudt 
opinions  were  formed.  All  of  these  witnesses 
were  n^gbbors,  who  tor  many  years  have 
lived  near  plalndfl,  one  having  lived  in 
the  house  with  hfrn  for  more  than  a  year, 
and  all  having  frequently  aeen  and  con- 
versed with  him  at  their  homes,  and  In  bis  ^ 
own,  and  at  various  other  places.  Plaintiff, 
while  not  a  wUnees,  was  present  at  the  triaL 
In  Qiamberlayne's  Modem  Law  of  Erldenoe, 
11912.  Itlseaid: 

"So  different  are  the  forma  and  habits  of  ob- 
servation in  different  persons,  tbat  it  is  diffi- 
cult to  generalize  with  regard  to  an  adminis- 
trative rule  as  to  what  shall  furnish  ground  for 
admitting  the  inference.  What  shall  he  deemed 
to  constitute  a  sufficient  opportunity  for  ob- 
servation is,  however,  stated  by  the  Supreme 
Court  ot  Indiana:  *It  is  *  *  *  agreed  by 
the  authorities  that  if  the  witness  shows  an 
acquaintance  with  the  accused,  that  he  has  had 
converBations  with  him,  or  that  he  baa  had 
busineBS  dealings  or  social  intercourse  with  him, 
he  may.  having  stated  the  facts,  express  an 
opinion.'  Necessarily,  the  matter  is  mainly  one 
of  administration." 

Speaking  to  this  point,  the  Supreme  Court 
of  Connecticut  in  Atwood  t.  Atwood,  64 
Conn.  169,  TO  AtL  69,  87  Ia  B.  A.  (N.  8.)  091, 
said: 

"An  opinion  of  a  nonexpert  witness  which 
does  not  rest  upon  facts  stated  by  bim,  mr  Is 
not  acquired  through  the  use  of  his  arases,  may 
not  be  laid  in  evidence.  Turner's  Appeal,  72 
Conn.  305.  810.  44  AtL  SIO.  The  witness  may 
state  the  facts  on  which  the  opinion  rests.  He 
is  not  required  to  do  so.  He  must  show  that  he 
bad  the  means  and  opportunity  for  kDowledxe. 
His  opinion  without  this  foundation  Is  inadmis- 
sible. When,  however,  a  subject  is  relevant  to 
the  matter  la  suit,  and  the  )bs  witness  has  had 
the  means  snd  opportunity  of  acquiring  knowl- 
edge of  the  subject  through  the  use  of  his 
senses;  and  the  impression  or  opinion  ia  formed 
from  constituent  facts  and  conditions  which  are 
so  numerous  or  so  complicated  as  to  be  incapa- 
ble of  separation,  or  so  evanescent  in  charac- 
ter tbey  cannot  be  fully  recollected  or  detailed, 
or  described  or  reproduced  so  as  to  give  the 
trier  the  impression  tbey  frive  the  witness,  or 
BO  as  to  enable  the  trier  to  draw  a  fair  inference 
from  Buch  facta  and  conditions,  he  may  be  per- 
mitted to  testify  to  the  impression  or  conclu- 
sion obtained  by  bim  from  them,  leaving  it  to 
the  cross-examination  to  develop  the  founda- 
tion for  the  impression  or  conclusion.  Spen- 
cer's Appeal,  77  Conn.  638,  643,  60  Atl.  289; 
Turner's  Appeal,  72  Conn.  305.  815.  44  AtL 
310:  Chnmberldn  v.  Piatt,  68  Oonn.  126,  ISO, 
36  AU.  780. 

"The  exceptional  witness  may  be  able  at  times 
to  desciibs  the  eye  or  the  action  of  a  man; 
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but  he  cannot  conTey  distinctly  to  aootber  the 
appearance  of  the  man  to  him,  onless  he  may 
give  the  ImpfMsion  made  upon  him,  or  the 
conclusion  reached  by  him,  from  the  man  whom 
such  acts  and  look  portray.  We  cannot  expreaa 
in  words  the  facts  and  conditions  which  lead 
us  to  the  opinion  that  one  is  ander  the  infln- 
ence  of  hate  or  love,  pain  or  pleasure,  hope  or 
fear.  We  cannot  describe  exactly  our  own  emo- 
tions, sentiments,  and  affections,  mach  less  those 
of  another.  Memory  may  retain  no  single  de- 
tail, indeed  one  may  never  have  recognized  a 
single  detail:  yet  the  appearance  of  the  man 
may  hare  left  npon  the  mind  en  indelible  im- 
pression as  to  his  physical  and  mental  condition. 
Clear  before  him  is  the  picture  of  what  he  saw 
— a  man  healthy  or  sick,  strong  or  fragile,  well 
or  poorly,  changed  in  health  for  better  or  worse, 
compoaed  or  nervous,  excited  or  deapdh'dent, 
tired  or  exhilarated,  intellectnal  or  weak-mind- 
ed, conscious  or  unconsdous,  suffering  or  happy. 
In  truth,  that  which  we  call  opinion  is  fact 
The  impression  or  conclusion  is  the  sum  of 
what  he  saw,  and  In  its  final  analysis  the  offer 
la  to  prove  a  fact  and  not  an  opinion.  8  Wig- 
more,  Bt.  1918:  Tomer's  Appeal,  72  Conn. 
306.  31S.  44  Atl.  810." 

In  Bogera  on  Expert  Testlmoiiy,  page  190, 
it  Is  said: 

"It  must  be  conceded^  we  ~  think,  that  the 
interests  of  justice  require  that  ordinary  wit- 
nesses should  be  allowed  to  express  an  opinion 
as  to  soundness  of  mind  based  on  their  peraonal 
knowledge  and  observation  of  the  party's  acts. 
The  inquiry  does  not  seem  to  be  one  so  neces- 
sarily Involving  scientific  evidence  as  to  be  be- 
yond the  domain  of  common  sense.  And  it  is 
quite  possible  for  nonprofessional  witnesses  to 
observe  innumerable  acts,  motions  and  expres- 
sions, which  it  is  impossible  to  communicate 
to  others  in  such  a  way  as  to  convey  any  fair 
conception  of  their  importance,  and  which  are, 
nevertheless,  sufficient  to  conclusively  satisfy 
the  observer  as  to  a  person's  mental  condition. 
WhOe  such  opinions  are  admissible,  yet  no  gen- 
eral rule  can  be  laid  down  as  to  what  shall  be 
deemed  a  safficient  opportunity  of  observation 
in  the  witness,  other  than  It  baa  enabled  him 
to  form  a  belief  or  judgment  thereon." 

Wltbont  attempting  to  annonnoe  a  general 
rule  In  tlds  regard,  we  hold  that  In  the  In- 
stant case  the  admission  of  the  evidence  com- 
plained at  did  not  constltnte  prejudicial  er^ 
ror. 

When  the  Indebtedness  of  plalntUTs  broQi- 
er  was  satisfied  out  of  the  money  obtained 
by  virtue  of  the  notes  and  mortgages  re- 
ferred to  defendant  surrendered  to  the  broth- 
er COTtain  securities;  and  It  contends  that 
plaintiff  having  neither  restored  nor  oCfered 
to  restore  such  securities  was  not  entitled  to 
prevail  In  this  action. 

In  this  Jurisdiction  the  contract  of  a  per- 
son of  unsound  mind,  but  not  entirely  with- 
out understanding,  made  before  hU  incapac- 
ity is  Judicially  determined.  Is  not  void,  but 
voidable  only,  and  subject  to  rescission  un- 
der the  provisions  of  section  986,  R.  L.  1910 
(section  1137,  Comp.  L.  1909).  The  verdict 
was  a  general  one  for  plaintiff,  and  therefore 
a  finding  upon  every  l&sue  In  his  favor.  The 
evidence  is  persuasive  that  throughout  the 
transactions  Involved  there  was  an  absence 
of  good  faith  on  the  part  of  the  officers  of 
defendant.  Plaintiff's  physical  and  mental 
condition  were  obvious.   The  cashier  of  de- 
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fendant,  concerning  his  knowledge  In  this  re- 
gard at  the  time  he  signed  the  name  of  plain- 
tiff to  the  notes  and  mortgages,  when  asked, 
"And  you  knew  he  didn't  have  intelligence 
at  that  time  to  execute  and  transact  that," 
could  say  only,  "I  dont  remember."  And 
again  he  swears  that  plaintiff  did  not  receive 
the  proceeds  of  the  loan.  Every  dollar  of 
the  money,  save  $73.60  paid  to  one  GIvens, 
was  used  to  satisfy  the  obligations  of  the 
brother  of  plaintiff  to  the  bank.  When  the 
loans  were  made  It  was  the  parpoee  of  de- 
fendant's officers  to  apply  the  money  in  pay- 
ment of  Amon  Haile's  debts.  And  aware  of 
the  helpless  condition  of  plaintiff,  Uiey  knew 
he  was  deriving  no  benefit  of  the  transaction, 
but  on  the  other  hand  was  nnwlttlngly  in- 
cumbering his  land  and  incurring  obligations 
which  he  had  no  means  of  ever  meeting,  all 
for  the  bank's  proflL  The  contention  that 
he  must  return  the  security  sorrendered  by 
the  bank  to  his  brother  will  not  avail  de- 
fendant The  law  does  not  contemplate  in 
any  case  that  one  shall  restore  that  which 
he  did  not  receive. 

Again,  It  is  urged  that  the  Judgment  should 
be  reversed  for  the  reason  that  the  verdict 
was  excessive  and  the  result  of  passion  and 
prejudice^  and  further  that  the  court  erred 
in  requiring  the  remittltar  and  then  rendering 
Judgment  There  is  nothitag  in  the  record  to 
indicate  either  passion  or  prejudice  on  the 
part  of  the  Jury,  while  a  review  of  the  whole 
case  Inclines  ns  to  the  oi^on  that  If  there 
was  error  in  the  action  of  the  court  in  di- 
recting the  remittitur,  it  was  to  the  preju- 
dice of  the  rl^ta  of  idalntlff,  and  defend- 
ant has  no  ground  of  complaint  on  account 
thereof. 

£3]  We  have  ommlned  the  charge  of  the 
court;  and  In  our  (pinion,  taken  aa  a  whole, 
it  folrly  states  the  law  wpllcable  to  this 
case.  There  was  no  error  In  the  refusal  to- 
give  the  Instructions  requested  by  defendant 

The  Judgment  should  be  affirmed. 

FOB  CUBIAM.   Adopted  In  wliol& 

HUBER  V.  GULP.    (No.  4371.) 
(Sopreme  Court  of  Oklahoma.   May  26,  1915^> 

(StfttabuB  hy  th«  dmrtj 

1.  CONtBACTS  «S»142— FUBI.n)  FOLIOT— QUK8- 
nON  FOB  COOBT. 

It  is  a  question  for  the  court  to  determine, 
as  a  matter  of  law,  whether  a  contract  is  or 
is  not  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  ContraetL 
Cent  Dig.  |  1826;  Dec.  Dig.  «3>142.] 

2.  CoNTBACrs  «=»108— Fdbijo  Pouct— Va- 

LIDITT. 

Evidence  examined,  and  fcsM  Insufficient  to 
show  that  the  agreement  In  question  has  a 
tendency  to  relieve  the  husband  from  the  finan- 
cial responsibilUies  imposed  opon  him  by  his 
marital  duties  and  obligationB. 

lEd.  Note^— For  other  cases,  see  Contracts, 
Cent  Dig.  »  498-606,  606,  607-^;  Dee. 
Dig.  «»10&] 


^»For  other  eases  see  »ua*  topic  and  KET-NUUBBR  in  sll  Key-Numbered  DIgssU  and  Indexes 
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8.  CoWtBAOTB  ^111,  187— PUBlM  PoUOT— 

Vauditt. 

▲  clause  In  a  coDtract  between  husband 
and  wife,  which  provides  that  shonld  either 
party  desire  to  obtain  a  divorce,  the  other 
party  would  not  appear  therebi  for  the  purpose 
of  makinx  a  defense  to  snch  acti(Mi»  is  aceiinst 
public  policy  and  void. 

(a)  Such  dsuse,  however,  is  severable  from 
the  terms  of  separation  and  property  settle- 
ment which  were  valid  and  enforceable,  and 
therefore  does  not  render  the  utln  ■greamait 
Toid. 

(b)  Where  there  is  an  absence  of  evidence 
tending  to  connect  Colp  with  a  parddpation 
in  the  agreement  pertaitting  to  the  separation 
or  promise  that  neither  should  appeal  and  con- 
test the  action  for  divorce,  A«IiC  that  the  con- 
tract between  Mrs.  Bnber  and  Colp  could  not 
be  affected  by  such  void  elaiu& 

[Kd.  Note.— For  other  casea,  tee  Oostracts, 
Cent.  DhL  ff  SU-fiaO,  TOl-m;  Dec:  Dis. 

4.  CoNTBtaon  4a»lll— Pubuo  Poucr—VA- 

UUTT. 

There  was  nothing  fn  the  contract  between 
Mrs.  Hnber  and  Gnlp  tending  to  prevent  op- 
position to  a  contemplated  divorce,  bnt  the 
agreement  which  did  tend  to  prevent  such  op- 
aition  wu  one  entered  Into  between  the  Hu- 


[Kd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  6VS-4S20i  DeTBlg. 
B.  GoimAOfB    «B»106— Yauditt— PuBUO 

PoUOT. 

In  order  to  declare  a  contract  against  pub- 
lic policy  and  void.  It  must  conflict  with  the 
morals  of  the  times  or  contravene  established 
Interests  of  wdely,  as  deduced  from  the  Con- 
stitution, laws,  and  judicial  decisions. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ceot.  Dig.  il  498-503,  505,  507-611;  Dec  Dig. 

6.  CONraACTB  <&=>108  —  VALIDITT  —  PtTBLIO 
POUCT. 

Power  of  the  court  to  declare  a  contract 
void  as  being  in  contravention  of  public  policy 
is  a  very  delicate  and  undefined  power,  and 
eliould  M  exercised  only  in  cases  free  from 
doubt. 

lEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  498-503,  605.  507-511 ;  Doc  Ihg. 
«»10&] 

7.  CONTBAOTS  ^^142-'PUBi;J0  PoUOT— EVI- 
DENCS. 

Evidence  examined,  and  held  sufficiently 
definite  and  certain  to  have  warranted  the  court 
in  submitting  the  same  to  the  Jury. 

t£d.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  |  1826;  Dee.  Dig.  4e»142.] 

Commissioners'  Opinion,  DlTision  Na  Z.. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  Ella  M.  Huber  against  Archie  W. 
Cnlp.  Judgment  for  plaintiff  and  defendant 
brlugs  error.  Beversed  and  remanded  for 
new  trial 

Beall  &  NefT  and  BaUey,  Wyand  &  Moon, 
all  of  Mu^ogee,  for  plaintiff  in  error.  Blake- 
ney  A  Uaxey,  of  Uuakogee,  for  defendant  In 
error. 

RirrCENHOUSB,  a  saia  H.  Huber  and 
John  Q.  Hnber  were  married  In  18M,  and 
accumulated  property  during  their  married 
life  to  tbe  TBiue  of  approximately  9132,680. 


In  the  year  1009  fhey  separated,  and't3xe  hus- 
band Instituted  an  acticm  against  Ardde  W. 
Culp  for  $60,000  damages  for  the  alienation 
of  his  wife's  affection.  Subsequently,  Htb. 
Hnber  went  to  Kansas  Cl^,  Mo.,  and  while 
there  received  a  phone  message  from  Culp, 
requesting  an  oi^rtunity  to  have  a  talk  with 
her  relatlTe  to  the  statna  of  the  alienation 
suit  Tbey  aftenrards  met  In  the  parlor  of 
the  Saroy  Hotel,  and  at  (he  solicitation  of 
Culp  Mrs.  Huber  left  for  Muskogee  to  en- 
deavor to  procure  from  her  husband  a  settle- 
ment. When  she  urlved  at  Muskogee,  she 
went  to  the  Missouri  Hotel,  which  was  con- 
ducted by  her  husband,  and  endeavored  to 
persuade  him  to  settle  their  differences,  bnt 
failed.  In  November  she  left  for  Kansas 
City  again,  and  after  being  here  abont  three 
days  received  a  plume  message  from  Gulp, 
through  his  lawyer,  to  come  to  Unskogee  at 
once^  aa  they  thonght  that  a  aetUemoit  could 
be  made.  When  she  arrived  In  Mnakogee,  she 
went  to  tlM  <^oe  of  the  attorney  tor  Gulp, 
and  talked  over  the  matter  of  the  settlement 
Hra.  Hnber  tesdfled  tbat  die  Informed  Onlp 
at  that  ttms  that  her  husband  had  offered  h«r 
a  onennventh  Interest  in  flielr  Joint  ivopar^, 
bnt  that  she  would  not  accept  this  amount 
Culp  thereupon  told  her  that  if  she  would  get 
the  alienation  suit  settled,  he  would  make 
good  to  h«  any  toss  she  might  sustain  In 
settling  the  ease.  In  other  parts  of  the  rec- 
ord, she  testified  that  she  informed  Culp  of 
her  contention  tor  a  aae>tblrd  interest  in  the 
property,  and  that  Onlp  had  toAA  her  that  U 
she  would  accept  the  one-seventh  interest  and 
get  the  allenatlffli  solt  dismissed,  he  would 
pay  her  the  difference  between  the  one-sev- 
enth and  the  one-third  which  she  was  con- 
tending for,  and  upon  this  representation  she 
altered  into  a  contract  with  her  husband, 
John  Q.  Hnber,  on  December  6, 1S10,  whei^ 
by  she  acowted  a  fflwwventb  Interest  in  the 
property,  amonnting  to  $16,886.96;  and  agreed 
in  said  contract  for  tbe  custody  of  the  chU- 
Ama  i  that  the  suit  petdlng  In  the  superior 
court  of  Muskogee  coun^,  OkL,  mtttled  J<dm 
G.  Hnber,  Plaintiff,  v.  A.  W.  Cn^,  Defendant, 
the  same  being  No.  8S2,  ahould  be  dismissed ; 
and  further  agreeing  that  If  ^ther  party  to 
the  agreement  shonld  thereafter  desire  to  ob- 
tain a  divorce^  all  the  flnandal  differences 
shonld,  the  contract  he  deemed  to  have 
been  settled,  and  that  neither  party  should 
appear  In  such  divorce  suit  tor  (be  purpose  of 
clalmtng  any  financial  benefit  or  making  any 
defense  to  snch  actlm  for  divorce^  After 
this  scttlemeut  was  made,  Mrs.  Hnber  de- 
manded oi  Culp  that  he  pay  her  the  difference 
between  the  one-seventh  whldi  die  accepted 
in  order  to  g^  the  alienation  suit  dismissed 
and  the  one-third  Interest  which  she  was 
claiming.  Culp  refused  to  comply  with  this 
part  of  the  agreement,  and  ttila  suit  was  in- 
stituted to  enforce  collection.  Upon  the  trial, 
objection  was  made  to  the  Introdnction  of 
any  evidence  on  the  ground  that  the  petition 
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declared  on  a  contract  whlcb  was  Illegal,  vit- 
lawfnl.  Immoral,  and  that  no  remedy  for  re- 
coTery  could  be  allowed  under  the  aU^atlons 
thereof.  This  objection  was  overruled.  At  the 
close  of  the  testimony,  a  demurrer  was  filed 
on  the  ground  that  the  pretended  cause  of  ac- 
tion was  based  upon  a  contract  which  was 
contrary  to  every  principle  of  decency,  and 
therefore  against  public  policy.  This  demur- 
rer was  by  the  court  sustained  on  the  grounds 
that  the  contract  was  against  public  policy. 

[1]  It  Is  a  question  for  the  court  to  deter- 
mine, as  a  matter  of  law,  whether  the  con- 
tract is  or  Is  not  against  public  policy. 
Smith  V.  Du  Bose,  78  Ga.  413,  8  S.  E.  309, 
6  Am.  St,  Rep.  260 ;  Weber  v.  Shay,  56  Ohio 
St  lie,  46  N.  B.  377,  37  Li  R.  A.  230.  60  Am. 
St  Gep.  743:  9  Cyc.  483 ;  Greenhood  on  Pub* 
Uc  Policy,  123. 

It  is  contended  by  defendant  in  error  that 
the  court  below  rightfully  sustained  the  de- 
murrer to  the  evidence  for  the  following  rea- 
sons: (1)  The  agreement  tends  to  relieve  the 
husband,  Mr,  Huber,  of  his  marital  duties 
and  obligations  to  his  wife,  the  plalntUf,  and 
is  contrary  to  public  policy  and  void;  (2) 
that  the  contract  induced  by  the  defendant 
to  have  been  executed  tends  to  prevent  ok»- 
sltlon  to  the  ccmtemplated  divorce  action,  and 
is  therefore  against  public  policy  and  void; 
(3)  the  evidence  conclusively  disclosed  that 
the  agreement  of  Mr.  Gulp  to  pay  Mrs.  Huber 
the  difference  between  the  alimony  she  claim- 
ed and  what  she  received  in  the  s^tlement  is 
so  indefinite  and  uncertain  as  to  the  amount 
of  the  liability  that  no  recovery  could  be  had. 

[2]  The  first  reason  assigned  is  not  sup- 
ported by  the  evidence.  By  the  terms  of  the 
agreement  Gulp  did  not  relieve  the  husband 
of  his  marital  duties  and  obligations.  The 
wife  claimed  a  one-third  Interest  in  the  prop- 
erty. Nothing  In  the  agreement  nor  the  evi- 
dence shows  that  this  property  was  given  to 
her  as  alimony,  but  everytiiing  Indicates  that 
it  was  a  division  of  the  property  earned,  by 
them  Jointly  during  their  married  life,  and 
for  Culp  to  prcMnise  that  he  would  reimburse 
Ura.  Huber  tor  any  sacrifice  she  mlg^t  make 
of  her  property  in  order  to  get  the  suit  for 
alienation  dismissed  could  not,  under  any 
view  of  the  case,  be  deemed  to  have  been  an 
agreement  to  pay  alimony  for  the  support  of 
Mrs,  Huber.  She  was  giving  to  her  husband 
a  portion  of  her  Individual  property  under  an 
agreement  with  Culp  that  If  she  would  take 
a  one-seventh  interest  in  such  Joint  property 
in  lien  of  ttie  one-third  she  was  then  claim- 
ing, he  would  pay  her  the  difference, 

[31  The  next  assignment  of  error  is  based 
on  the  clause  In  the  contract  wherein  it  was 
agreed  that  if  either  party  should  thereafter 
desire  to  obtain  a  divorce,  the  other  party 
would  not  appear  therein  for  the  purpose  of 
claiming  any  financial  benefit  or  make  a  de- 
fense to  such  action  for  divorce.  This  clause 
in  the  contract  as  between  Huber  and  his 
wife  is  against  public  policy  and  void.  It  la, 
however,  severable  from  the  terms  of  separa- 


tion and  property  settlemwt  which  were  valid 
and  enforceable,  and  did  not  render  the  en- 
tire agreement  void  even  as  between  husband 
and  wife  It  must  be  borne  in  mind  that  the 
clause  in  this  contract  which  is  claimed  to  be 
against  public  policy  and  void  is  in  a  con- 
tract between  Huber  and  his  wife.  In  which 
Culp  had  no  interest  except  that  the  suit  for 
the  alienation  of  the  affections  of  Mrs.  Huber 
should  be  dlsmlBsed.  There  was  no  evidence 
which  tended  in  the  least  to  connect  Culp 
with  the  agreement  of  separation,  or  the 
promise  that  neither  should  ai^ar  and  con- 
test a  divorce^  The  subject  of  a  possible  di- 
vorce was  never  discussed  between  plaintiff 
and  Culp.  Where,  in  the  same  instrument, 
there  are  legal  and  illegal  covenants,  the  per- 
formance of  those  which  are  legal  may  be  en- 
forced, although  the  performance  of  those 
which  are  illegal  may  not  Tbia  subject  was 
decided  in  the  oases  of  Ldvingston  v.  Chicago 

6  M.  W.  Ry.  Co.,  142  Iowa,  404.  120  N.  W. 
1040;  Smith  v.  Corbln,  1S»  Ky.  727,  123  S. 
W.  277 ;  Ktstler  v.  Heartburg  et  aL,  81  Kan. 
191,  106  Pac.  1117;  King  v.  MoUohan,  61 
Kan,  683.  60  Paa  781. 

[4]  We  can  see  no  merit  In  the  claim  that 
Culp  is  entitled  to  avoid  his  promise  on  the 
theory  that  a  separate  and  independent  con- 
tract,  entered  into  between  Mrs.  Huber  and 
her  husband,  was  contrary  to  public  itollcy. 
He  had  no  interest  whatever'ln  that  contract 
except  the  agreemrat  to  dismiss  his  case. 
That  agreement  could  stand  independent  of 
the  clause  which  we  hold  was  agalnat  public 
policy.  There  was  nothing  in  the  contract  be- 
tween Mrs.  Huber  and  Gulp  tending  to  pre- 
vent opposition  to  the  contemplated,  dlvoroe 
action,  bnt  the  agreement  which  did  tend  to 
prevent  opposition  to  the  divorce  was  one  en- 
tered into  between  the  Hubers. 

[I]  If  this  contract  conflicted  with  the 
morals  of  the  times  or  contravened  any  es- 
tablished interests  of  society,  as  deduced 
from  the  Constitution,  laws  and  Judicial  ded- 
slona,  it  would  be  against  public  policy  and 
void ;  but  from  an  examination  of  this  evi- 
dence we  cannot  say  that  the  agreement  at- 
tempted to  be  enforced  conflicts  with  the 
morals  of  the  times  or  contravenes  any  es- 
tablished Interests  of  society.  Hartford  Fire 
Ins.  Co.  V.  Chicago,  M.  &  St  P.  R.  Co.,  70 
Fed.  201,  17  G.  C.  A.  62,  30  L.  R.  A.  193; 
United  States  v.  Trans'Mlssourl  Freight 
Ass'n,  58  Fed.  58,  7  G.  G.  A.  15,  24  L.  B.  A.  73; 
Vldal  V.  Girard's  Ex'rs.  43  U.  S.  (2  How.) 
127, 11  L.  Ed.  205 ;  Hartford  Fire  Ins.  Co,  v, 
Chicago,  M.  &  St  P.  It  Co.,  175  U,  S.  91,  20 
Sop.  Ct  33,  37,  44  L.  Ed.  84;  State  v.  Coyle, 

7  Okl.  Cr.  50, 122  Pac.  243 ;  Nichols  v.  Gabe, 
3  Head  (Tenn.)  02 ;  Swann  v,  Swann  (C.  C.) 
21  Fed.  299;  Kellogg  v.  Larkin,  3  Pin.  (Wis.) 
123.  56  Am.  Dec.  164;  Richardson  v.  MelUsh. 
2  Bing.  229  (9  Eng.  Com.  Lw) ;  Noyes  on  In- 
tercorporate Relaticns,  S  338  ;  9  Cjc  482, 
subd.  G ;  15  A.  ft  B.  Docyc^  9SS. 

[I]  The  power  at  the  coart  to  declare  a 
contract  void  as  being  In  contra  ventloo  of 
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pobUc  policy  Ui  a  rery  dtilcate  and  undefla- 
ed  power,  and  should  be  exercised  only  In 
cases  free  from  donbt.  Rldimond  t.  Dq- 
baqne  ft  S.  a  B.  B.  Co.,  26  Iowa,  191 ;  Kel- 
loKS  T*  lArktn,  snpra;  Smltb  v.  Du  Boae, 
supra;  Oreenhood  on  Public  Policy,  p.  116. 
It  was  said  in  Swann  v.  Swann,  supra: 

"No  court  ou^t  to  refuse  its  aid  to  enforce 
sodi  a  contsaet  on  doubtful  and  uncertain 
grounds.  Tbe  burden  is  on  the  defendant  to 
show  that  its  enforcement  would  be  in  viola- 
tion of  the  settled  public  policy  of  this  state, 
or  injurious  to  the  morals  of  its  people.  Vague 
surmises  and  flippant  assertions  as  to  what  is 
the  public  policy  of  the  state,  or.what  would  be 
shocking  to  the  moral  sense  of  its  people,  are 
not  to  Be  indulged  in.  Tbe  law  points  out  the 
sources  of  information  to  which  conrts  must 
appeal  to  determine  the  public  policy  of  a  state. 
The  term,  as  it  is  often  popularly  used  and 
defined,  makes  it  an  unknown  and  variable 
quantity— much  too  indefinite  and  uncertain  to 
be  made  the  foundation  of  a  judgment  The 
only  authentic  and  admissible  evidence  of  the 
puUic  policy  of  a  state  on  any  given  subject 
are  its  Goobtitution,  laws,  ana  Judicial  deci- 
stons.  Tbe  public  pwcy  of  a  state,  of  whi<di 
courts  take  notice,  and  to  which  they  give  ef- 
fect, must  be  deduced  from  these  sources." 

[7]  Whether  this  contract  conflicts  with 
th«  m<M^  of  tbe  timeo,  or  contravenes  any 
established  Interest  of  society,  presents  a 
very  grave  question  when  tionsldered  in  the 
light  of  all  the  facts  and  circumstances.  The 
evidence  in  the  Instant  case  shows  that  Mrs. 
Huber  first  conceived  the  idea  of  endeavor- 
ing to  make  a  settlement  of  the  allenadcm 
suit  with  her  husband  while  in  a  conversation 
with  CuAp  at  the  Savoy  Hotel  in  Kansas 
City,  Mo.,  and  after  such  conversation  left 
Uie  same  evening  for  Muskogee  for  the  ad- 
mitted purpose  of  making  some  kind  of  con> 
tract  with  him  that  would  cause  the  dis- 
missal ot  the  alienation  suit  After  laboring 
with  her  husband  from  August  until  No- 
vember without  procuring  a  settlement,  she 
returned  to  Kansas  Olty.  On  tbe  third  day 
after  her  arrival,  Gulp,  through  his  attorney 
at  Muskogee,  phoned  her  to  return,  which 
she  did,  and  immediately  went  to  the  office 
of  the  attorney  for  a  consultation  with  Cnlp. 
It  devel<^>ed  at  this  time  that  Huber  had  of- 
fered her  one-seventh  of  their  Joint  property. 
This  she  refused  claiming  that  she  was  en- 
titled to  at  least  one-third,  possibly  one-half 
of  the  property.  It  Is  apparent  that  the  con- 
tract between  Huber  and  his  wife  would 
not  have  been  entered  into  had  not  Gulp  then 
agreed  to  pay  the  difference  between  one- 
seventh  Interest  which  had  been  offered,  and 
one-third  Interest  which  she  claimed.  No 
evidence  was  offered  that  Gulp  suggested 
that  as  a  part  of  the  contract  to  settle  the 
alienation  suit,  tbe  provision  relative  to  a 
separation  and  divorce  should  be  Included. 
Viewing  this  case  from  the  standpoint  of  a 
demurrer  to  the  evidence,  It  is  doubtful  and 
uncertain  as  to  whether  or  not  there  Is  suf- 
Bdent  evidence  in  the  record  to  have  Jiiati- 
Bed  the  trial  court  In  declaring  the  contract 
asalnst  public  policy  and  void. '  In  the  exer- 


cise of  extreme  caution,  we  decline  to  say 
that  this  contract  is  against  public  policy. 

The  last  reason  glvrai  why  the  demurrer 
should  be  sustained  Is  untenable.  The  evi- 
dence was  definite  and  certain  that  Gulp  was 
to  reimburse  Mrs.  Huber  for  the  amount  she 
might  lose  by  reason  of  the  settlement  She 
testified  that  she  had  been  offered  one-sev- 
enth of  the  property  held  by  her  husband, 
which  she  claimed  was  their  joint  property, 
that  she  refused  to  settle  for  less  than  one- 
tblrd,  and  that  Gulp  had  promised  to  pay 
her  the  difference  between  the  one-seventh 
and  the  one-third  which  she  claimed. 

The  cause  should  therefore  be  reversed 
and  remanded  for  a  new  trlaL 

FEB  CUBIAH.   Adopted  in  wbola 


ST.  LOUIS  &  S.  P.  BY.  00.  T.  DIBIOKSON. 
(No.  4021.) 

(SupresM  Oonrt-  of  Oklahoma.   May  2B,  191S.) 

(ByOalmt  by  the  Court*} 

Appui.  and  Enaoa  «=»77&— Fjulubb  to  File 

Bbie^— Revebsat.. 

When  a  defendant  In  error  fails  to  file  a 
brief,  and  assigns  no  reason  for  this  faUure.  If 
upon  an  examination  of  the  recoid  and  brlal  ot 
the  plaintiff  in  error  it  appears  that  the  grounds 
for  reversal  urged  by  the  plaintiff  in  error  are 
reasonably  sustained  by  his  brief,  the  cause  will 
be  reversed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S§  3104,  8108-3110;  Dec 
Dig.  «=»773.]  ■ 

GommisslpnerA*  Opinion,  Division  No.  2. 
Error  from  District  Gonrt,  Bogers  Gonnty; 
T.  li.  Brown,  Judge. 

Action  by  John  EMrlcfcson  against  the  St 
Louis  &  San  Francisco  Railway  Gompany. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  B.  A. 
KleinBchmidt  and  Fred  B.  Suits,  both  of 
Oklahoma  Gity,  for  plaintiff  in  error. 

BRETT,  O.  This  suit  was  filed  In  the  dis- 
trict court  of  Rogers  county  Octot)er  30,  1909, 
by  the  defendant  in  error,  who  was  plaintiff 
l>elow,  against  the  plaintiff  in  error,  who 
was  defendant  below,  and  the  parties  to  this 
action  will  hereinafter  be  referred  to  as  they 
appeared  In  the  lower  court  Tbe  suit  was 
filed  to  recover  $775  damages  alleged  to  have 
been  sustained  by  tbe  plaintiff  by  reason  of  a 
shipment  of  19  cars  of  cattle,  made  December 
10,  1908,  having  been  unnecessarily  delayed 
by  defendant.  Said  cattle  are  alleged  to 
have  been  delayed  5  hours  at  Sapulpa  and  12 
hours  at  Tulsa.  Eleven  head  of  cattle  are 
alleged  to  have  died  as  a  result  of  said  delay, 
to  the  damage  of  plaintiff  in  the  sum  of 
$275;  and  the  remainder  of  the  cattle  are 
alleged  to  have  been  damaged  by  reason  of 
the  delay,  In  the  sum  of  fSOO. 
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Summona  was  Issned,  and  ttie  return  there- 
on Is  the  following: 

"State  of  Oklahoma,  Gonnty  of  Bog«r»— bb.: 
BeceiTed  this  writ  10-SO  190B.  ana  as  command- 
ed herein  I  lummooed  Hie  folIowiDg  persons  of 
the  defendants  within  named  at  the  times  fol< 
lowing,  to  wit:  That  the  president,  secretary, 
cashier,  chairman  of  the  board  of  directors,  and 
managing  agent  ar«  nonresidents  of  Bogers 
county,  state  of  Oklahoma,  and  coold  not  be 
found  therein,  and  that  said  service  was  effected 
by  delivering  a  trae  and  certified  copy  of  the 
within  summons  and  all  the  indorsements  there- 
on at  the  osnal  place  of  buBiness  of  said  defend- 
ants In  Claremore,  Bogers  county,  state  of  Okla- 
homa, to  F.  G.  Griswold,  the  party  In  charge 
thereof  on  the  1st  day  of  November,  1909." 

Def^dant  made  qtedal  appeazance  and 
moved  to  quash  the  purported  rammona,  and 
pretended  eerrlce  thereof  for '  the  reason 
that  the  same  was  not  IsBued,  served,  and 
returned  according  to  law.  Upon  a  hearing 
the  motion  to  quash  was  overruled;  and  de- 
fendant given  ten  days  in  which  to  plead. 
TUm  servloe  is  dearly  d^ectilve^  and  the  mo- 
tl<»  to  quaab  should  have  been  sustained. 

The  defendant  for  amaided  answer  admits 
that  the  eleven  head  of  cattle  died,  but  de- 
nies that  it  was  due  to  ttie  negligence  of  Oie 
defendant,  and  allies  that  the  original  point 
of  said  shipment  was  KelleyviUe,  and  the 
point  of  destliutlon  ms  Oatoosa;  that  Kel- 
leyvUle  was  in  the  quarantine  district  of 
Oklahoma,  and  Catoosa  was  above  the  quar- 
antine line;  that  said  cattle  could  not  be 
diipped  from  the  original  point  to  the  point 
of  destination  without  being  dipped,  and 
passed  by  the  cattle  inqiector  of  the  state  of 
Oklahoma  or  the  United  States;  but  plain- 
tifit  informed  the  agent  <tf  defen^bnt  at  Kel- 
leyrllle,  at  the  time  of  making  the  contract 
to  sliip  said  cattle  frwn  K^yvUle  to  Ca- 
toosa, that  he  had  an  agreement  with  the 
catUe  inspector  an^  the  defendant  company, 
to  the  effect  that  his  cattie  could  be  shipped 
from  that  point  to  Catoosa  without  Inqpec- 
tlon ;  that  on  reaching  Sapulpa  the  defend- 
ant refused  to  ship  said  cattie  across  the 
quarantine  line,  unless  plaintiff  would  have 
the  cattle  duly  Inspected  by  the  United 
States,  whidi  the  plaintiff  refused  to  do;  that 
defendant  then  agreed  to  ship  said  cattle  to 
a  point  in  Talsa,  which  was  below  the  qnar- 
anUne  line,  and  the  nearest  point  to  tlie  ord- 
inal point  of  destination,  that  said  cattie 
could  be  shaped  to,  without  being  Inqiected ; 
that,  after  eome  delay,  plaintiff  finally  ac- 
cepted this  pn^wsltion;  and  that  any  delay 
at  Sapulpa  was  due  to  the  refusal  of  plain- 
tiff to  have  the  cattle  Inspected  as  provided 
by  law,  and  his  delay  in  agreeing  to  the 
change  of  destination;  and  further  alleges 
that  the  delay  at  Tulsa  was  due  to  the  fail- 
ure of  plaintiff  to  promptly  pay  the  freight 
on  said  cattle. 

The  answer  further  denies  that  tiie  cattle 
died  or  were  Injured  by  reaatm  of  its  negli- 
gence, but  was  due  to  the  negligence  of  plain- 
tiff, and  to  the  Inherrait  weakness  of  Qte  In- 
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Jnred  catUe  or  the  vldousness  of  the  other 
cattle  loaded  In  the  same  car. 

Plaintiff  filed  no  reply  to  the  amended  an- 
swer of  the  defendant  Defendant  objected 
to  the  introduction  of  any  evidence,  which 
objection  was  orermled.  The  cause  was 
tried  to  a  jury,  which  returned  a  verdict  for 
$776  In  taror  of  plaintiff.  Upon  this  verdict 
judgment  was  rendered,  and  from  this  Judg- 
ment the  defendant  has  jwrfected  Its  appeal 
to  this  court. 

The  defendant  relies  on  nine  assignments 
of  error. 

The  case  was  filed  In  this  court  Hay  29, 
1912,  and  the  defendant  on  July  7, 1913,  filed 
an  elaborate  brief;  the  plaintiff  has  filed  &• 
brief,  and  has  assigned  no  reason  for  his 
failure  to  do  so.  We  have  examined  the  rec- 
ord, and  the  brief  of  the  defendant,  and  find 
that  Its  position  on  the  errors  assigned  is 
reasonably  sustained  by  the  authority  dted. 

We  recommend  that  the  judgment  tie  re- 
versed, and  the  cause  remanded. 

FEB  CUBIAM.  Adopted  In  wholes 


DENINGER  et  Qz.  t.  GOSSOM.  (No.  4391.) 
(Supreme  Cooit  of  Oklahoma    Uay  IBIK) 

(SvIMhu  ly  the  Court.) 

1.  Judges  ^  19  —  Jodqe  Pbo  Tbhpobb  — 
£Li:cTioH--OB/ionoN— WaivsB. 

L'nder  Section  2014,  Snyder's  Comp.  Laws 

1909,  providing  for  the  election,  gualiGcation, 
etc.,  of  a  jud^e  pro  tempore,  where  counsel  for 
defendants  fail  to  object  or  challenge  the  votes 
of  attorneys  for  plaintiff,  but  rit  by  and  take 
chances  on  the  outcome,  it  is  too  late,  after  elec- 
tion bas  been  declared  in  favor  of  one  to  whom 
attorneys  for  defendant  objected,  to  claim  as 
error  the  fact  that  such  opposing  attorney  voted 
la  said  election. 

[Ed.  Note.— For  other  cases,  see  Judges.  Gent 
Dig.  I!  64^;  Dec.  Dig.  *»19.J 

2.  JuDQBS  ^16— Teufobabt  County  Judqi 
—Time  to  Pat  Costs  ob  Make  Bond. 

Under  section  3,  c.  72,  p.  147,  Session  Laws 

1910,  providing  a  temporary  county  judge  may 
be  chosen,  in  case  of  bias  or  prejudice  of  the 
regular  judge,  and  the  party  making  the  affida- 
vit shall  be  charged  a  fee  of  $25  to  be  taxed  as 
costs,  etc.,  held,  courts  sfaoold  slways  ose  rea- 
sonable discretion  in  giving  time  to  pay  costs 
of  this  nature,  or  to  make  and  file  a  btmd,  when 
such  delay  will  better  promote  Justice  and  the 
request  for  time  Is  in  good  faith,  and,  where  the 
moving  party  is  without  immediate  funds,  some 
distance  from  home  and  friends,  and  aaks  time 
to  give  a  good  and  sufficient  bond,  and  the  ^ial 
court  gives  only  30  minutes  to  pay  the  fee  or 
ffie  bond,  and  in  default  of  both  arbitrarily  die- 
missed  the  appeal,  such  acts  are  abuse  of  dis< 
cretioQ  and  error  for  which  this  conrt  will  re- 
verse the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judges,  Oent 
Dig.  H  46.  53-59 ;  Dec.  Dig.  «=»16.] 

Commissioners*  OplnlMt,  Division  Na  ^ 
Error  from  County  Court  of  Dewey  County; 
J.  H.  Antrobus,  Judge  pro  tempore. 

Action  by  J;.  H.  Gossom  agt^nst  Jerome  J. 
Deolnger  and  wlfb.   Judgment  tor  platntifl^ 
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and  defendants  brine  error.  Beversed  and 
remanded,  with  directions. 

I.  H.  Lookabangb,  ct  Watonga,  for  plain- 
tiffs in  error.  Bobt  XL  Adama  and  W.  P. 
Hlck<^  both  of  Xaloga,  for  def mdant  In  er- 
nr. 

WATTS,  G.  IMb  case  originated  before  a 
justice  of  the  peace  of  Dewey  county,  where- 
in J.  H.  GosBom  was  plaintiff  and  Jerome  J. 
Denii^r  et  ux.  were  defendants.  The  par- 
ties will  be  referred  to  as  first  styled. 

FlalntifTs  blU  of  particulars  alleges  that 
he  is  the  owner  and  entitled  to  Immediate 
possession  of  a  certain  tract  of  land  conalst- 
ing  of  160  acres,  the  unlawful  and  forcible 
detention  thereof,  and  service  of  notice  to 
qoit.  Defendants  answer:  First,  by  general 
denial;  second,  that  by  virtue  of  a  suit  against 
their  son  the  property  In  controversy  was  at- 
tached and  after  Judgment  sold  to  plaintiff  to 
satisfy  same,  and  plaintiff  was  claiming  un- 
der the  sheriff's  deed ;  that  defendants  were 
not  parties  to  said  suit,  and  were  and  had 
been  occupying  the  pr<^rty  as  a  homestead ; 
that  in  truth  and  in  flact  the  equitable  title 
was  in  Jerome  J.  Denlnger,  and  their  son 
(mly  htid  the  legal  Utle  in  trust  for  blm; 
that  the  title  to  the  property  was  involved, 
and  prayed  the  Justice  of  the  peace  to  certify 
the  cause  to  the  district  court  Plaintiff  filed 
a  motion  to  strike  the  equitable  defense, 
which  was  sustained,  and  on  motion  of  the  de- 
fendants change  of  venue  was  granted  to  an- 
other Justice  of  the  peace,  where  the  case 
was  tried  and  judgment  rendered  for  plain- 
tiff. Defendants  gave  the  statutory  appeal 
bond,  providing  for  payment  of  all  costs,  and 
appealed  to  the  county  court,  where  they  filed 
motion  alleging,  among  other  reasons,  preju- 
dice on  the  part  of  the  regular  county  judge 
towards  the  defendants.  The  county  judge 
immediately  cerdfled  his  disqualification, 
^e  parties  being  unable  to  agree  upon  a  tem- 
porary judge,  in  due  course  the  clerk  of  the 
court  notified  the  resident  attorneys  (eight  In 
number)  of  the  time  and  place  of  electing  a 
Jadge  pro  tempore,  at  which  time  and  place 
only  five  members  of  the  bar  appeared,  to 
wit,  Robert  E.  Adams  and  W.  P.  Bickok,  at- 
torneys for  the  plaintiff,  I.  H.  Lookabaugh, 
attorney  for  the  defendants,  J.  H.  Antrobus, 
and  C.  K.  Carey,  at  which  time  defendants 
filed  a  written  objection  to  the  election  of  J. 
H.  Antrobus,  as  follows: 

"Comes  now  said  defendant  and  objects  to  the 
selection  of  J.  H.  Antn^us  as  judge  pro  tem- 
pore to  try  the  above  entitled  action,  for  the 
reason  that  he  is  biased  and  prejudiced  against 
the  defendant  and  bis  attorney  and  his  cause  of 
action  in  favor  of  the  plaintiff  and  his  attorneys 
and  cause  of  action,  and  for  the  further  reasons 
that  he  has,  until  recently,  been  engaged  in  the 
banking  business,  and  defendant  is  Informed  and 
verily  believes  that  said  Antrobus  has  been 
advising  parties  Interested  in  Cavor  of  the  plain- 
tiff and  andnBt  defendant,  and  baa  already  made 
op  bis  mmd  as  to  the  moits  of  Mid  cue  and 
expressed  an  oi^nion  on  same.** 

Action  was  never  taken  otx  this  motion 

wbldi  was  perhaps  filed  as  notice  to  members 
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of  the  bar  present,  that  detfMidantB  objected 
to  the  election  of  J.  H.  Antrobus.  A  ballot 
was  spread  and  resulted  as  follows: 

W.  A.  Carlton   1 

J.  H.  Antrobus   2 

C.  K.  Carey   1 

The  clerk  dciclared  Antrobus  elected-  De- 
fendants then  filed  another  objection  to  J.  H. 
Antrobus,  as  follows: 

"Comes  now  said  defendant,  and  appearing 
specially  and  for  the  purposes  of  this  motion 
only,  and  objects  to  the  election  held  for  a  judge 
pro  tempore  in  this  case,  and  to  the  qualification 
of  J.  H.  Antrobus  as  judge  pro  tempore  for  the 
following  gronnds,  to  wit:  f^rst,  that  said  Sec- 
tion was  illefnd  and  unauthorized  by  law ;  sec- 
ond, that  R.  E.  Adams  and  W.  P.  Hickok,  coun- 
sel for  the  plaintiff  of  record  In  this  case,  voted 
in  said  election  contrary  to  law ;  third,  uiat  no 
candidate  at  such  elecUon  received  a  majority 
of  all  votes  cast  at  said  election,  and  that  same 
la  required  to  legallv  constitute'  an  election; 
fourth,  that  only  one  ballot  was  taken  or  had  at 
said  Section,  and  no  effort  made  to  see  that 
any  candidate  or  member  of  the  bar  ahould  re- 
ceive a  majority  of  the  legal  votes  cast  at  said 
election;  fifth,  that  the  only  votef  cast  at  said 
election  which  were  for  said  J.  H.  Antrobns 
were  cast  by  members  ot  the  bar  who  were  dis- 
qualified to  participate  in  said  election.  That 
said  defendant  offers  and  requests  that  he  be 
allowed  to  introduce  evidence  in  support  of  this 
motion  and  objection," 

In  support  of  the  motion  defendants  called 
attorneys  for  plaintiff,  who,  among  other 
things,  stated  that  they  voted  for  J.  H.  An- 
trobus. The  record  following  Is,  to  wit: 

"Whereupon  no  further  testimony  was  pro- 
duced or  offered  in  support  of  or  aninst  the 
objection  of  the  defendant  to  said  election.  And 
argument  is  made  by  counseL 

"By  the  Court:  I  think  the  statute  la  plain 
enough  on  this  subject,  and  the  motion  or  ob- 
jection ot  defendant  Is  overruled  by  the  conrt. 

"Mr.  liooknbangh:  To  which  ruling  of  the 
court  the  defendant  excepts. 

"Thereupon  said  cause,  by  agreement  of  couo- 
seL  Is  contmued  until  called  for  triaL 

"And  now,  to  wit,  upon  this  Sd  day  of  April, 
A.  D.  1912,  the  cause  wherrin  J.  H.  Gossom 
is  plaintiff  and  Jerome  J.  Denlnger,  defendant, 
cornea  regularly  on  according  to  its  assignment 
upon  the  trial  docket  for  trial.  Both  plaintiff 
and  defendant  are  present  in  person  and  by 
their  attorneys.  Plaintiff  and  defendant  an- 
nounce ready  for  triaL 

"B^  the  Court:  Does  tiie  plaintiff  want  a 

°%y  Mr.  Adams:  nidntifl  waives  Junr. 
"By  Mr.  Lookabaugh:   1^  defoidant  de- 
mands a  jury. 
"By  the  Court:  Call  the  Jury,  Mr.  Clerk, 
"By  Mr.  Hickok:  If  the  court  i^ease,  I  have 
a  motion  to  file. 
"By  the  Court:  All  right,  let's  have  it 
"Whereupon,  Mr.  Hickok  hands  to  the  clerk 
said  motion,  and  asks  that  it  be  filed,  which  is 
so  done,  and  Mr.  Hickok  reads  said  motion  to 
the  court,  which  is  as  follows,  to  wit:  'Comes 
now  the  plaintiff,  and  moves  the  court  to  dis- 
miss the  appeal  of  the  above-entitled  action  from 
the  justice  of  the  peace  court  to  this  court,  for 
the  reason  that  the  defendant  has  not  paid  Into 
court  the  fee  of  $25  provided  by  law  in  case  of 
a  change  of  Judge  on  account  of  the  bias  or 
prejudice  ot  the  regulsr  judge.'  Whereupon 
both  plaintiff  and  defendant  argue  said  motion. 

"Mr.  Lookabaugh:  Tn  reply  to  the  motion, 
if  the  court  ahould  decide  or  bold  that  a  fee  is 
necessary  to  be  deposited,  the  defendant  since 
yesterday  baa  been  endeavoring  to  make  arrange- 
ments, or  to  see  what  he  could  do  in  the  way 
ot  securing  the  fee  demanded.  He  baa  no  money 
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at  Oiia  tim*,  and  li  iuabl«  to  get  the  mone;. 
He  1b  willlns  to  file  a  good  and  sufficient  bond  to 
secure  tihe  payment  of  this  $25  fee  if  it  is  neces- 
■ary  or  the  court  decides  to&t  he  should  do  so. 

"By  the  Ck>urt:  I  think  tUe  $25  shoald  be 
paid  and  charged  up  as  costs  in  the  case,  but 
tlie  giving  of  a  bond  will  be  satisfactory.  I  will 
allow  the  defendant  30  minutes  to  fix  the  matter 
up  by  paying  into  court,  or  securing  it  by  bond. 

"By  Mr.  Lookabaugh:  In  reply  to  what  the 
court  has  said  with  reference  to  allowing  SO 
minutes  in  which  to  execute  a  bond,  I  will  say 
that  it  is,  at  this  time,  impossible,  as  I  under- 
stand, for  the  defendant  to  comply  with  tbe 
order  of  the  court.  It  is  necessary  for  him  to  go 
to  his  friends  at  home,  where  he  is  acquainted. 
He  is  unacquainted  in  Taloga,  and  is  here  alone 
and  unable  to  give  bond  within  the  time  required 
by  the  court,  and  unless  the  court  is  satisfied 
with  the  bond  now  on  file,  and  the  defendant  not 
knowing  any  one  in  Taloga  to  go  to  to  get  to 
sign  the  bond,  it  is  impossible  for  him  to  give 
same. 

"By  the  Court:  Then  tbe  court  will  have  to 
sustain  the  motion  to  dismiss  the  appeal  if  .vn 
cannot  comply  with  the  court's  orders  In  put- 
ttng-  up  the  money  or  securing  the  $2S.  The 
statutes  provide  that  it  should  be  paid  at  the 
time  the  affi^rit  is  made  disqnalifymg  the  reg- 
ular judge,  1  think.  So  the  motion  is  ms- 
taine£" 

[1]  Counsel  for  defendants  refer  to  Sny- 
der's Comp.  Laws  of  1909  aa  applicable  t*  the 
election  of  a  judge  pro  tempore.  Section 
2014.  provides: 

"If  the  cause  be  a  dvil  <me,  and  tbe  parties 
or  their'  attorneys  of  record  do  not  agree,  or 
if  It  be  a  criminal  cause,  and  the  prosecuting 
officer  and  the  defendants  or  their  attorneys  of 
record  do  not  agree  noon  a  special  Judge,  or 
If  dther  party  in  a  dvil  cause  is  not  repre- 
•ented  in  court,  the  clerk  of  the  court  in  which 
the  cause  is  pending  shall  bold  an  election  for  the 
selecting  of  a  special  judge  or  judge  pro  tempore 
to  try  such  cause.  At  said-  election  the  disin- 
terested members  of  the  bar  in  good  standing 
of  such  district  or  county  or  subdivision  of  tbe 
state  covered  by  the  jurisdiction  of  such  court, 
who  are  not  of  counsel  or  interested  in  any 
way  on  either  side  of  said  cause  or  related  with- 
in the  fourth  degree  of  consanguinity  or  af- 
finity to  any  party  to  such  action,  may  par- 
ticipate, notice  thereof  to  be  posted  for  forty- 
eight  hours  upon  the  courthouse  door  stating 
the  place,  the  time  and  the  s^le  and  nature  of 
the  cause  In  which  special  judge  or  judge  pro 
tempore  is  to  be  elected:  the  election  to  be 
held  by  ballot,  tbe  same  to  he  furnished  to  the 
members  of  the  bar  by  the  clerk  in  blank,  of 
uniform  size  and  color;  the  clerk  to  appoint 
two  disinterested  tellers  and  to  note  ana  pass 
on  any  challenges  to  the  right  of  any  one  to 
vote  or  participate  in  such  election,  and  enter 
a  list  of  tbe  names  of  those  participating,  on 
the  records  of  said  court,  and  the  objections  or 
challenges  to  any  one  voting  thereat  and  his 
ruling  thereon.  The  record  of  such  election  and 
the  nroceedings  thereof,  including  challenires. 
objections  and  exceptions,  to  become  a  part  of 
the  record  or  judgment  roll  of  said  cause ;  pro- 
vided, that  •  •  •  any  attorney,  or  any  other 
person  duly  authorized  by  any  party  to  such 
action,  either  directly  or  indirectly  solicits  the 
vote  or  attempts  to  control  the  vote  of  any  one 
participating  in  such  election,  it  will  vitiate 
such  election,  and  the  clerk  shall  forthwith 
proceed  in  accordance  with  tbe  provisions  of  this 
act  to  liold  another  election  as  though  no  elec- 
tion had  been  held,  and  such  misconduct  shall 
be  ground  for  a  new  trial  at  the  instance  of 
the  opposite  side  if  discovered  before  tbe  render- 
ing of  judgment,  and  a  ground  for  new  trial 
after  judgment,  if  discovered  after  judgment; 
to  be  set  up  as  provided  In  the  general  proce- 
dure tax  new  trials  after  Judgment" 
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Connsel  for  the  plaintiff  contend  tbat  Bes- 
slou  liuws  of  1010,  chapter  72,  page  147,  being 
complete,  should  govern  in  the  Belectkm  of  a 
Judge  pro  tempore  In  tbe  oottnty  coort  This 

act  is  as  f<^owa: 

"Section  1.  Whenever  the  county  judge  of  any 
county  in  this  state  is  unable  to  perform  the 
duties  of  his  office  because  of  illness,  absence 
from  the  county,  or  other  disqualification,  a  tem- 
porary judge  may  be  chosen  by  the  bar  of  the 
county  and  such  temporary  judge  so  chosen  shall 
have  tbe  same  authority,  and  the  same  power 
as  the  regular  judge. 

"Sec  2.  The  clerk  of  the  county  court  shall 
fix  the  time  for  the  election  of  a  temporary 
county  judge  under  the  provisions  of  this  act, 
and  shall  serve  a  written  notice  on  each  member 
of  the  bar  of  tbe  county  at  least  forty:eigbt 
hours  prior  to  such  election.  Such  election 
shall  be  by  ballot  and  shall  be  under  the  gen- 
eral direction  of  said  clerk  of  the  coun^  court. 

"Sec  3.  Whenever  a  temporary  judge  is  chos- 
en to  sit  as  a  trial  judge  in  any  case  or  [on] 
account  of  bias  or  prejudice  of  the  regular 
judge  the  party  making  the  affidavit  under  the 
law  shall  be  charged  a  les  of  $25.00,  to  be  taxed 
as  costs  in  the  case;  and  In  no  event  shall  the 
county  be  liable  fOr  more  than  one-b^  of  such 
costs? 

Defendants  filed  motion  tor  new  trial,  set- 
ting Qp,  among  other,  as  &a:QX>  First,  the 
court's  abuse  of  discretion  In  dismissing  tbe 
appeal;  secondt  failure  to  sustain  objection 
to  the  election,  qnallflcation,  eta,  of  the  judge 
pro  tempore.  Tbe  motion  was  denied  and 
exception  taken,  and  final  Judgmmt  entered 
dismissing  the  appeal.  Defendaitfa  ayiigw  as 
error:  p.)  The  overruling  of  the  niotion  for 
nev  trial;  (2)  rendering  Judgment  for  the 
plalntut  on  tbe  moUffli  filed  to  dismiss  tot 
the  failure  to  deposit  the  sum  of  $26,  or  file 
a  good  and  suflaclent  bond  to  secure  the  eame 
within  80  minutes ;  ^)  in  not  overruling  tbe 
motion  to  dismiss. 

The  answering  of  two  propositions  wHl  de- 
cide whether  the  judgment  at  the  trial  court 
should  be  reversed. 

1.  Did  tbe  trial  court  commit  error  In  re- 
fusing to  sustain  the  objection  to  the  election, 
qualificatUm,  eta,  of  the  Judge  pro  tempore? 
We  must  answer  this  question  in  Qie  nega- 
tive. Jt  section  2014,  8iq>ra,  was  applicable, 
aa  contended  by  defendants,  they  did  not  pre- 
serve their  rights;  the  record  doea  not  dis- 
close th^  objected  or  diallenged  the  votes  of 
the  attorneys  tat  plalntUL  Chances  cannot 
be  taken  on  the  ontcome  and  claim  error  up- 
on failure  to  act  at  the  proper  time.  Giles 
V.  Latimer,  40  OkL  301, 137  Pac.  113 ;  Halley 
V.  Bowman,  41  OkL  204,  137  Paa  722. 

[2]  2.  Did  tile  trial  court  abuse  Its  discre- 
tion in  dismissing  the  appeal?  Tbe  tela! 
court  seems  to  have  takoa  the  position  that 
the  provision  of  section  3,  Session  Laws  1910, 
supra,  was  arbitrary ;  that  tbe  $25  fee  should 
have  beea  tradered  at  tbe  time  of  ""itiwg 
the  application  for  change  of  Judge.  Author- 
ities dted.  State  r.  Superior  Court  for  Ste- 
vens County.  33  Wash.  642,  74  Pa&  688 ;  Ad- 
ams V.  Oorrlston,  7  Minn.  466  (OIL  866),  do 
not  pointedly  sustain  the  contentirai,  as  the 
language,  "the  party  who  demands  a  trial 
by  Jury  shall  advance,"  vic^  while  Mmllar,  fi 
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dUCwcnt  from  the  itaity  making  the  afflda- 
Tlt  *  *  *  aball  be  Charged  a  Ae  •  •  * 
to  be  taxed  aa  costs."  The  Intention  of  the 
I'^d^tiiie  le  mt  lAain,  and  we  bare  been 
unable  to  find  but  little  aaslstance.  As  a 
rule,  U  costs  are  not  paid,  security  may  be 
given  In  lien  thereof.  Snyder's  Comp.  Laws 
of  1900,  t  6107,  seems  to  prefer  a  bond.  It 
proTldea  that  in  any  civil  action  filed.  If  a 
bond  Cot  costs  Is  not  filed,  a  deposit  of  $16 
may  be  made.  Defendants  had  given  appeal 
bond  for  costs  as  provided  by  Snyder's  Comp. 
Laws  1909,  i  6396f  which  was  perhaps  suffi- 
cient. Courts  should  always  use  reasonable 
discretion  In  giving  time  to  pay  costs  of  thld 
nature  or  to  make  and  file  a  bond  when  such 
delay  wiU  better  promote  Justice  and  the  re- 
quest for  time  is  in  good  faith.  Burford,  J., 
in  Fowler  v.  Fowler,  15  OkL  259,  82  Pac  923, 
said,  the  provisions  of  the  Code  requiring  the 
giving  of  security  before  summons  Issue  are 
neither  Jurisdictional  or  mandatory  as  to 
time  such  security  may  be  given ;  that  the 
court  in  the  exercise  of  its  sound  discretion 
may  permit  it  to  be  given  after  motion  to 
quash  summons.  In  the  case  at  bar  defend- 
ants were  without  immediate  funds,  some 
distance  from  their  home  and  friends,  and 
asked  time  to  give  a  good  and  sufllcleDt  bond 
for  costs.  We  think  the  court  should  have 
given  them  reasonable  time  at  their  cost  to 
have  complied  with  the  rule,  and  under  the 
facts  in  this  case  30  minutes  were  not  suffi- 
cient, and  we  think  the  court  abused  its  dls- 
cretlm  in  dismissing  the  appeaL  Whitsett 
r.  Blnmrathal,  63  Mo.  479. 

Defendants  argue  that  the  justice  of  the 
peace  erred  in  sustaining  the  motion  of  plain- 
tUC  to  strike  out  the  equitable  defense,  and 
the  only  authorities  dted  In  their  brief  Is 
upon  this  point.  Defendants  should  have  re- 
filed  their  answer  in  the  county  court  and 
had  the  trial  court  pass  on  same ;  however, 
the  Supreme  Court  of  this  state,  as  well  as 
the  Supreme  Court  of  Kansas,  from  whence 
our  statute  came,  have  often  held  that  the 
Unlawful  Entry  and  Detainer  Act  is  purely 
a  possessory  action,  where  title  wHI  not  be 
litigated,  and  when  an  answer  Is  filed  set- 
ting up  an  equitable  defense  and  the  case  is 
certifled  to  the  district  court,  such  court  Is 
not  vested  with  Jurisdiction.  See  the  fol- 
lowing, and  referehces  to  Kansas  cases:  Mc- 
Donald V.  Stiles,  7  Okl.  327,  54  Fac.  487 ; 
Cox  et  al.  V.  Garrett,  7  Okl.  375,  64  Pac  546; 
Anderson  v.  Ferguson,  12  Okl.  307,  71  Pac 
225;  Zahn  v.  Obert,  24  Okl.  164,  165,  103 
Pac  702;  Vansellous  v.  Huene,  26  Okl.  243, 
108  Pac.  1102 ;  CahUl  v.  Phie  Creek  OU  Co. 
et  al.,  38  Oka.  668,  134  Pac  64 ;  Bllby  v.  Stu- 
art, 39  Okl.  451,  135  Pac  931.  Under  these 
authorities  we  think  the  Justice  of  the  peace 
pnrsued  the  right  course  in  striking  that  part 
of  the  answer  setting  up  an  equitable  de- 
fense. Snyder's  Comp.  Laws  1909,  §  6276, 
provide: 

"In  any  action  commenced  before  a  Justice 
it  appears  to  the  satisfaction  of  the  justice  that 


tbe  title  or  boundsriea  of  land  la  In  dispute  in 
Bucb  action,  said  action  shall  be  stayed  before 
said  justice,  and  said  justice  shall,  within  ten 
days  thereafter,  certify  said  case,  and  transmit 
all  papers  and  process  therein  to  the  clerk  oC 
tbe  district  court  of  his  county,"  etc 

This  la  a  distinct  and  swarate  statute  tr<xa 
the  Unlawful  Entry  and  Detainer  Act,  and 
has  no  application  thereto.  Cases,  supra. 
See,  also.  Armour  Packing  Co.  v.  Howe,  62 
Kan.  687,  64  Pac  42. 

If  upon  new  trial  defendants  have  no  oth- 
er than  an  equitable  defense  as  set  up  in 
their  answers,  their  remedy  is  to  the  district 
court  As  the  trial  court  committed  error  in 
the  abuse  of  Its  discretion  in  arbitrarily  dis- 
missing the  appeal,  we  recommend  that  tbe 
Judgment  be  reversed  and  the  case  be  re- 
manded, with  instructions  to  reinstate  the 
case,  with  permission  to  defendants  to  either 
deposit  ¥25  costs,  or  be  given  reasonable  time 
in  which  to  make  and  file  a  good  and  auffl- 
dent  bond  securing  aald  amount 

FEB  CUBIAM.   Adopted  in  wboltt. 


MISSOUBT,  K.  ft  T.  BT.  CO.  et  aL  T.  FOOTS. 
(No.  4460.) 

(Supreme  Court  of  Oklahoma.   May  2S,  1916.) 

(Bvllahut  hp  the  Cowri.) 

1.  Cabbiebs  ^=>176— Damage  to  Shipkeitt— 
CoNNECiiNO  Cabbiebs— Demand  fob  Pboof. 

If  intrastate  freight,  addressed  to  a  place 
beyond  the  usual  route  of  a  common  carrier  who 
hrst  received  it,  is  lost  or  injured,  or  if  the 
shipper  is  damaged  by  the  unnecessary  and 
unreasonable  delay  in  said  shipment,  it  must, 
within  a  reasonable  time  after  demand,  give 
satisfactory  proof  to  the  consignor  that  the  loss, 
injury,  or  damage  did  not  occur  while  it  was 
in  its  charge,  or  because  of  onnecessary  and  un- 
reasonable delay  caused  by  it,  or  It  will  be 
liable  therefor.  Tbe  demand  for  such  proof 
must  be  direct  and  specific,  and  a  simple  re- 
quest or  demand  for  payment  of  the  loss  or 
damage  does  not  bring  tbe  shipper  within  the 
requirements  of  the  statute,  which  provides  for 
a  demand  for  proof  that  the  damage  or  injury 
was  not  caused  by  tbe  Initial  carrier. 

[Ed.  Note.— For'  other  cases,  see  Carrters. 
Cent.  Dig.      766-774 ;  Dec  Dig.  «=»176.] 

2.  CARBXxae  «B>176— Inhial  Gabbibb^^Tzb- 
uiKATioN  aw  ^isPonaiBiKXT— Dahagb  to 
Shiphent. 

The  only  liability  assumed  by  an  Initial 
common  carrier  of  intrastate  commerce  in  this 
state,  unless  it  contracts  for  a  greater  respon- 
sibility, is  that  It  wni  deliver  the  shipment  to 
the  end  of  Its  route,  in  the  proper  direction  of 
its  destination,  to  some  other  competent  car- 
rier, carrying  to  the  place  of  address,  or  con- 
nected with  those  who  thus  carry,  and  when  it 
has  done  that  its  responsibility  ceases,  subject, 
of  course,  to  a  proper  response  to  the  demnnd 
of  the  shipper  for  proofs  that  the  loss,  injury, 
or  unnecessary  delay  did  not  occur  on  its  Hue. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  766-774;  Dec.  Dig.  ^176.] 
8.  Cabbiebs  «s>105— Delay  in  Tbansfobta' 
TiON— Meabubb  or  Dauagbs. 

Under  section  2869,  Rev.  Stat.  1910  Ann., 
the  detriment  caused  by  a  carrier's  delay  in 
the  delivery  of  freight  is  deemed  to  be  the  de- 
preciation in  the  Intrinsic  value  of  the  freight 
during  the  delay,  and  also  the  depreciation,  if 
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any,  in  tbe  market  Talne  diereof,  otherwise 
than  by  reason  of  a  depreciation  in  its  intrinsic 
value,  at  tbe  place  where  it  ouffht  to  have  been 
delivered,  and  between  the  day  at  which  it 
ooght  to  have  been  delivered  and  tiw  6aj  of  its 
actual  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §8-451-458;  Dec.  Di«.  «=>105.1 

4.  Damages  €=>23— Breach  of  Contbacjt— 
Special  Dauaoes— Contbuplation  of  Pas- 
ties. 

One  seeking  to  recover  special  damages  for 
breach  of  contract  must  show  that  such  damajres 
were  within  the  contemplation  of  both  parties 
to  the  contract;  otherwise,  he  can  only  recover 
such  damages  as  in  the  tisual  coarse  of  things 
flow  from  the  breach. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  58,  62 ;  Dee.  Dig.  «=»23.] 

5.  Cabbibbs  4^105— Shipubnt  or  FHBioniv— 

I^BZ.A.T  IN  TBAHSPOBTATIOW-<iOWTiniPLAT«D 

Dauagbs. 

In  an  action  for  damages  occasioned  by 
unnecessary  and  unreasonable  delay  in  tbe  Bhli>- 
ment  of  freight,  only  each  damages  may  be  re- 
covered as  were  contemplated,  ot  might  reason- 
ably be  supposed  to  have  entered  into  tbe  con- 
templation of  the  parties  to  tbe  contract  of  car- 
riage, and  If  the  shipper  expects  to  charge  the 
carrier  with  any  special  damages,  be  must  com- 
mtmlcate  to  the  carrier,  at  or  prior  to  the  time 
of  shipment,  all  the  facts  and  circumstances  of 
the  case  which  do  not  ordinarily  attend  the 
carriage  of  snch  freight,  or  tbe  peculiar  chat^ 
acter  and  value  of  the  property  carried ;  other- 
irise,  such  peculiar  circumstances  cannot  be  con- 
templated oy  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  451-458:  Dec  Dig.  «s»105J 

ConunlBBionertf  Opinion,  Division  No.  4. 
BzTor  from  Gonn^  Court,  Bryan  Connt7;  J. 
L.  Bappolee,  Judge. 

Action  by  J.  T.  Foote  against  the  Mlssoorl, 
Kanaafl  A  Texas  Hallway  Onnpany  and 
another.  Judgment  for  plaintiff  and  de- 
fendants bring  error.  Berersed  and  remand- 
ed, with  directions. 

Clifford  L.  Jackson,  W.  B.  Allen,  and  M. 

D.  Green,  all  of  Muskogee,  for  plaintiff  In 
error,  Missouri,  K.  &  T.  Ry.  Co.  W.  F, 
Semple,  of  Durant,  for  plaintiff  In  error 
Ramsey.  Utterbach,  Hayes  &  MacDonald,  of 
Durant,  for  defendant  in  error. 

ROBBERTS,  C.  This  action  was  com- 
menced before  a  Justice  of  the  peace  in 
Bryan  county,  by  the  Durant  Nursery  Com- 
pany, as  plaintiff,  against  tbe  Missouri,  Kan- 
sas ft  Texas  Railway  Company,  as  defend- 
ant. The  plaintiff  ther^n  sought  to  recover 
from  tbe  defendant  therein,  one  of  the  pres- 
ent plaintiffs  In  error,  tbe  sum  of  $175.52 
and  interest.  An  amended  bill  of  particu- 
lars was  filed  after  tbe  case  was  appealed 
to  the  county  court,  wherein  the  amount 
prayed  for  was  ?177.82.  Tbe  action  was  for 
the  alleged  delay  by  the  Missouri,  Kansas  & 
Texas  Railway  Company  in  the  transporta- 
tion of  two  shipments  of  fruit  trees  from 
the  Durant  Nursery  Company  consigned  to 
J.  T.  Foote,  at  Wasblngton,  OkL,  and  Blanch- 
ard,  OM.,  respectively,  both  of  which  were 
delivered  to  the  Mlssoorl,  Kansas  &  Texas 
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Railway  Ctmipany  at  Durant  oa  December 
3,  1910.  Judgment  was  rendered  In  favor  of 
the  Nursery  Company  by  the  Justice  for  1175.- 
52,  and  tbe  case  thereupon  was  appealed  by 
the  BUssonrl,  Kansas  &  Texas  Railway  Com- 
pany to  the  county  court  of  Bryan  county.' 

On  motion  of  Oie  mssourl,  Kansas  A  Texas 
Railway  Company,  the  Oklahoma  Central 
Railway  Company  was  made  a  party  de- 
fendant in  tbe  case,  and  later,  on  motion  of 
tbe  Missouri,  Kansas  ft  Tiezas  Railmiy  Com- 
pany, Asa  E.  Ramsey,  as  recover  tar  tbe 
Oklahoma  C«itral  BaUwi^  Company,  was 
substituted  as  a  patty  defendant  In  lieu  of 
tbe  Oklahoma  Central  Railway  Company. 
During  tbe  course  of  the  trial  in  the  county 
conr^  J.  T.  Foote,  tbe  defendant  in  error 
herein,  was  substituted  aa  plaintiff  Instead 
of  tbe  Dutant  Nursery  Oompsny,  and  Qiere- 
upon  filed  his  bill  of  partlculata^  which  Is  aa 
follows,  omitting  the  caption  and  signatures: 

"Comes  now  the  plaintiff.  J.  T.  Foote,  of 
Durant,  Bryan  county,  Oklahoma,  by  his  at- 
torneys, Utterback,  Hayes  &  MacDonald,  and 
for  his  cause  of  action  afflinst  the  defendant, 
the  MiBsouri,  Kansas  &  Texas  Railway  Com- 
any,  a  corporation  ot^anized  and  existing  uu- 
er  and  by  virtue  ot  the  laws  of  the  state  of 

 ,  would  respectfully  show  to  the  coorfc  aa 

follows,  to  wit: 

"Tbat  heretofore,  to  wit,  on  tbe  3d  day  of 
December,  1910,  the  said  defendant  company 
was  a  common  carrier  for  hire,  with  a  Una 
running  through  Bryan  county,  OklalKHiia. 
That  as  such  cmnmon  carrier  for  hire  it  a» 
cepted  freight  to  be  transported  by  it  to  the 
different  places  in  tbe  country,  and  eBpecially 
in  the  state  of  Oklahoma;  that  on  said  data 
above  alleged,  to  wit,  December  8.  1910,  thia 
plaintiff  had  delivered  to  tbe  said  defendant 
comi^any  two  certain  shipmentB  of  fruit  trees, 
consigned  to  J.  T.  Foote  at  Washington,  Okla- 
homa, and  tbe  other  to  J.  T.  Foote  at  Blancb- 
ard,  Oklahoma ;  the  bills  of  lading  for  the  said 
shipments  being  attached  to  the  original  bill  of 
particulars  as  filed  herein,  and  which  are  in- 
troduced as  exhibits  in  this  cause,  and  whidi 
are  hereby  specially  referred  to  and  made  a  part 
of  this  substituted  and  amended  bill  of  particu- 
lars, and  which  said  bills  of  lading  were  signed 
by  W.  H.  Reilly,  the  local  agent  of  tbe  said  de- 
fendant company, 

"That  under  and  by  virtue  of  said  contract 
of  transportation  the  said  defendant  company 
agreed  and  became  bound  to  deliver  the  said 
shipments  of  trees  to  the  destinations  therein 
stated  within  a  reasonable  time,  for  which  trans- 
portation tbe  said  plaintiff  paid  to  the  said  de- 
fendant, as  freight  charges,  $2,67  on  the  Wash- 
ington shipment,  and  $3.20  on  the  Blanchard 
shipment  That  the  said  defendant  company, 
in  contravention  of  its  contract,  negligently,  un- 
lawfully, and  In  violation  of  its  agreement,  on- 
reasonably  delayed  tbe  said  shipments,  to  the 
damage  of  thia  plaintiff  in  the  sum  of  $177.82 ; 
said  damage  being  for  the  expenses  of  men  In 
locating  tbe  trees  and  delivering  the  same  after 
the  delay  occasioned  the  said-neidifence  of 
the  said  defendant  company,  and  which  said 
damage  was  directly  caused  by  tbe  negligence 
and  unlawfulness  of  the  said  defendant  com- 
pany, its  agents,  and  employes,  'in  handling  and 
transporting  the  said  shlinnentB  above  men- 
tioned. 

"Wherefore  plaintiff  prays  that  he  have  judg- 
ment against  the  said  defendant  corporation,  the 
Missouri,  Kansas  &  Texas  Railway  Company, 
for  the  said  sum  of  $177.82,  with  interest  there- 
on from  the  24th  day  of  December,  A.  D.  1810| 
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antn  paid,  at  tbe  rate  of  6  per  ixnt.  per  annum, 
and  tbat  h«  have  his  costs  in  this  action  laid 
out  and  expended.  As  in  dm?  bound,  be  will 
«Ter  pray." 

On  the  llth  day  of  December,  1911,  plaln- 
Ua  In  error  Missouri,  Kansas  &  Texas  Ball- 
way  Company  filed  its  answer,  wbich  Is  as 
tollowa: 

"Cornea  now  the  defendant,  by  leave  of  court 
first  had  and  obtained,  and  for  its  answer  to 
plaintiiTa  bill  of  particulars  denies  each  and 
every  material  allegation  thereof  not  hereinafter 
specifically  admitted. 

"Further  answering,  defendant  states  that  on 
or  about  December  3,  1910,  it  received  from  the 
Durant  Nursery  Company  at  its  station  at  Da- 
rant,  Oklahoma,  two  shipments,  one  consigned  to 
J.  T.  Foote  at  Washincdon.  Oklahoma,  and  the 
other  consisned  to  J.  T.  Foote  at  Bianchard, 
Oklahoma,  and  defendant  states  that  said  ship- 
ments were  received  and  forwarded  under  and 
virtae  ot  the  terms  of  two  written  contracts 
shipment,  copies  of  which  are  hereto  attached, 
marted  Exhibits  A  and  B,  respectively,  and 
made  a  pairt  of  tiiis  answer. 

"Farther  answerinir.  defendant  states  that  by 
the  terms  of  said  contracts  it  was  provided  that 
in  issuing  said  bills  of  lading  tnis  company 
agreed  to  transport  said  shipments  only  over  its 
own  line. 

"Farther  answering,  defendant  states  that  by 
'the  terms  of  said  contract  it  was  provided  that 
no  carrier  should  t>e  liable  for  loss,  damage,  or 
injury  not  occurring  on  its  own  rond,  or  its 
portion  of  the  throogb  route,  nor  after  said  prop- 
erty had  been  delivered  to  the  next  carrier,  ex- 
cept as  such  liability  might  be  imposed  by  law. 

Further  answering,  defendant  states  that  by 
the  terms  of  said  contracts  it  was  provided  that 
the  amount  of  any  loss  or  damage  tor  which  the 
carrier  might  be  liaUe  should  be  computed  on 
the  basis  of  the  value  of  the  property,  being  the 
bona  fide  invoice  price.  If  any,  to  tbe  consignee, 
including  freight  charges,  it  prepaid,  at  the 
place  and  time  of  shipment  under  said  contracts, 
unless  a  lower  value  had  been  represented  in 
writing  by  the  shipper  or  agreed  upon,  or  was 
determined  by  tariffs  and  classifications. 

"Farther  answering,  defendant  states  that  by 
tbe  terms  of  said  contracts  it  was  provided  that 
in  the  event  of  loss  or  damage  to  said  shipments 
tbe  value  thereof  should  not  exceed  five  dollars 
per  hundred  pounds,  and  if  there  is  any  liability 
tberefore  against  this  defendant,  wluch,  how- 
ever.  Is  denied,  same  should  in  no  event  exceed 
five  dollars  per  hundredweight. 

'Further  answering,  defendant  states  that  the 
shipment  consigned  to  Washington,  Oklahoma, 
weigfaed  752  pounds,  and  tbe  shipment  consigned 
to  Bianchard,  Oklahoma,  weighed  728  pounds, 

"Further  answering^  defendant  statCB  that  it 
transported  both  of  said  shipments  in  due  course 
of  its  business  as  a  common  carrier,  and  deliver- 
ed them  at  Lehigh,  Oklahoma,  to  its  connecting 
carrier,  the  Oklahoma  Central  Railway  Com- 
pany, on  December  6, 1010,  and  defendant  states 
that,  if  there  is  any  liability  therefore  for  any 
loss  or  damage  to  said  shipment,  such  liability 
is  against  the  said  Oklahoma  Central  Railway 
Company,  and  not  against  this  defendant,  and 
defendant  therefore  asks  that  said  Oklahoma 
Central  Railway  Company  be  made  a  party  de- 
fendant herein,  and  be  summoned  to  appear  and 
answer  snd  defend  this  suit 

"Defendant  prays  that  it  be  adjudged  to  go 
hence  without  day,  with  its  costs. 

Attached  to  the  answer  are  copies  of  the 
bills  of  lading  covering  the  ahlpmmts  in 
question. 

On  the  19th  day  of  April,  1912,  the  Durant 
Nursery  Company  filed  a  reply  to  the  an- 
swer of  tbe  Missouri,  Kansas  &  Texas  Rail- 
way Company  which  is  as  follows: 
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"Gomes  now  the  plaintiff,  the  Durant  Knrsery 
Company,  and  for  its  reply  to  the  answer  of  the 
defendant  the  Missouri,  Kansas  &  Texas  Bail- 
way  Company  alleges  and  would  show  to  the 
court  as  follows,  to  wit: 

"The  plaintiff  denies  each  and  every  material 
allegation  of  new  matter  In  tbe  answer  of  the 
said  defendant  contained." 

On  the  19th  day  of  April,  1912,  the  receiver 
for  the  Oklahoma  Central  Railway  Company 
filed  Its  answer,  which  is  as  follows : 

"Comes  now  the  defendant  Asa  E.  Ramsey, 
receiver  of  the  Oklahoma  Central  Railway  Com- 
pany, and  for  his  answer  herein  to  plaintifE's 
bill  of  particulars  denies  each  and  every  material 
allegation  thereof,  except  that  which  is  herein- 
after admitted. 

"I.  Further  answering,  the  defendant  states 
that  on  or  about  the  6th  day  of  December,  1910, 
it  received  at  Lehigh,  Oklahoma,  from  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  two 
shipments  of  fruit  trees,  one  consigned  to 
Bianchard,  Oklahoma,  the  other  to  Waahisgton, 
Oklahoma,  receipts  for  said  ahipmenta  having 
been  heretofore  executed  by  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  to  the  plaintiff 
at  Durant,  on  December  3,  1910,  copies  of 
which  re^pts  and  contract  of  shipment  are  at- 
tached to  the  answer  of  the  defendant  Missouri. 
Kansas  &  Texas  Railway  Company  herein, 
marked  E^xhibits  A  and  B»  and  are  made  a  part 
of  this  answer. 

"II.  This  defendant  farther  states  that  by  the 
terms  of  the  said  contract  of  shipment  above  re- 
ferred to  it  was  provided  that  In  event  of  loss 
or  damage  to  shipment  the  value  thereof  should 
not  exceed  $5.00  per  hundredweight.  That  the 
weight  of  said  shipments  is  shown  by  said  re- 
ceipts and  contract,  and  if  this  defendant  is  li- 
able at  all,  which  is  denied,  same  should  in  no 
case  exceed  f5.00  per  hundredweight,  calculated 
on  the  basis  of  the  weight  shown  in  said  con- 
tract. 

"III.  For  further  answer  this  defendant  denies 
that  the  plaintiff  incured  the  amount  of  expense 
in  locating  trees  and  delivering  same  as  alleged 
in  this  bill  of  particulars,  and  states,  if  such 
expenses  were  incurred,  they  were  not  necessary 
in  locating  tbe  said  shipmenta  and  delivering 
same,  and  this  defendant  is  not  liable  therefor. 

"Defendant  prays  that  it  may  go  hence  with- 
out day  and  have  its  costs." 

On  the  19th  day  of  April,  1912,  the  Durant 
Nursery  Company  filed  its  reply  to  tbe  an- 
swer of  the  receiver  for  the  Oklahoma  Cen- 
tral Railway  Company  as  follows : 

"Comes  now  the  plaintiff,  the  Durant  Nursery 
Company,  and  for  its  reply  to  the  answer  of 
the  defendant  A.  E.  Ramsey,  receiver  of  the 
Oklahoma  Central  Railway  Company,  alleges 
and  would  respectfully  show  to  the  court  as 
follows,  tc  wit: 

"Plaintiff  denies  each  and  everjr  material  al- 
legation of  new  matter  contained  in  the  said  an- 
swer of  the  said  defendant  as  set  forth  in  para- 
graphs first,  second,  and  third  of  the  said  an- 
swer." 

The  ease  was  tried  to  the  court  and  Jury, 
and  verdict  for  plalntlfiF  as  prayed.  After 
oTerruling  of  motion  for  new  trial.  Judgment 
was  rendered  for  $177.82,  to  draw  8  per  cent. 
Interest  from  date  thereof.  Defendants 
bring  error. 

For  convenience,  the  plaintiff  below  will  be 
designated  as  plaintiff,  and  the  defendants 
below  as  defendants  herein.  The  conditions 
under  which  the  Missouri,  Kansas  &  Texas 
Railway  Company  received  said  articles  for 
transportation  as  expressed  In  the  bill  of 
lading  and  shipping  contract,  ao  far  as  they 
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relate  to  tbe  qn^tlona  Involved  in  tliis  case, 
are  as  follows : 

(1)  "Received,  subject  to  the  classifications 
and  tariffs  in  effect  on  the  date  of  issue  o£  the 
ori^oal  bill  of  lading,  at  Durant,  Oklahoma, 
December  3.  1910,  from  Durant  Nursery  Com- 
pany, one  box  trees,  weight  752  ponnds.  In 
apparent  good  order,  which  said  company  agrees 
to  cany  to  its  usual  place  of  delivery  at  Wash- 
infcton,  Oklahoma,  if  on  its  road ;  otherwise,  to 
deliver  to  another  carrier  on  the  route  to  said 
destination.  It  is  mutually  agreed,  as  to  each 
carrier  of  all  or  any  of  the  said  property  over 
all  or  any  portion  of  said  route  to  destination, 
and  as  to  each  party  at  any  time  interested  in 
all  or  any  of  saia  property,  that  every  service  to 
be  performed  berenoder  shall  be  suoject  to  all 
the  conditions,  whether  printed  or  written,  here- 
in contained  (including  conditions  on  hack  here- 
of) and  which  are  agreed  to  by  the  shipper  and 
accepted  for  himself  and  his  assigns," 

(2)  "In  issuing  this  bill  of  lading  this  company 
agrees  to  transport  only  over  its  own  line,  and, 
except  as  otherwise  provided  by  law,  acts  only 
as  agent  with  respect  to  the  portion  of  the 
route  beyond  its  own  line.  No  carrier  shall  be 
liable  for  loss,  damage,  or  injury  not  occurring 
on  its  own  road  or  its  portion  of  the  through 
route,  nor  after  said  property  has  heea  deliver- 
ed to  the  next  carrier,  except  as  such  liability 
is  or  may  be  imposed  by  law ;  but  nothing  con- 
tained in  this  bill  of  lading  shall  be  deemed  to 
exempt  the  initial  carrier  from  any  such  liability 
so  imposed." 

(3)  ''No  carrier  is  bound  to  transport  said 
property  by  any  particular  train,  or  in  time  for 
any  particular  market,  or  otherwise  than  with 
reasonable  dispatch,  unless  by  speciQe  agree- 
ment indorsed  hereon.  Every  carrier  shall  nave 
the  right  in  case  of  physical  necessity  to  forward 
said  property  by  any  railroad  or  route  between 
the  point  of  shipment  and  the  point  of  destina- 
tion. The  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be  computed  on 
the  basis  of  the  value  of  the  property  (being  th« 
booa  dde  invoice  price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  prepaid)  at  the 
place  and  time  of  shipment  under  this  bill  of 
lading,  unless  a  lower  value  has  been  repre- 
sented In  writing  by  the  shipper,  or  has  been 
agreed  upon  or  is  determined  by  the  classifica' 
tions  or  tariffs  upon  which  the  rate  Is  based,  in 
any  of  which  events  such  lower  value  shall  be 
the  maximum  amount  to  govern  such  computa- 
tion, whether  or  not  such  loss  or  damage  occurs 
from  negligence.  Oaims  for  loss,  damage,  or 
delay  must  he  made  in  writing  to  the  carrier 
at  the  point  of  delivery  or  at  the  point  of  origin 
within  foar  months  after  the  delivery  of  the 
property,  or,  in  case  of  failure  to  make  delivery, 
then  within  four  months  after  a  reasonable  time 
for  delivery  has  elapsed,  t^nless  claims  are  so 
made,  the  carrier  shall  not  be  liable." 

On  the  face  of  said  contract  1l  rypewrlt- 
Ing  Is  the  following : 

"Collect  Released  at  f5.00  per  100  lbs.  and 
valuntioD  and  freight  charges  guaranteed  by 
shipper." 

The  other  contract  Is  the  same  as  this, 
except  the  destination  Is  Blanchard,  Okl., 
and  the  weight  728  pounds. 

The  bills  of  lading  are  not  signed  by  tbe 
shijiper,  defendant  in  error ;  but  he  bases  his , 
cause  of  action  on  them,  and  attached  tbem 
to  his  bill  of  particulars,  and  made  tbem  a 
imrt  thereof,  and  afterwards  introduced  them 
In  evidence  to  prove  his  contract  of  shipment. 
He  will  therefore  be  bound  by  all  tbe  terms 
and  conditions  of  said  bills  of  lading,  as  ship- 
ping contracts,  as  fully  aa  if  be  bad  personal- 
ly dgned  the  samoL 
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By  the  ternis-of  said  contracts,  expressed 
in  perfectly  plain  language,  tbe  defendant 
Missouri,  Kansas  A  Texas  Railway  Company 
as  the  Initial  carrier  undertook  and  agreed 
with  plaintiff:  (1)  That  It  would  transport 
his  freight  over  Its  own  lines  and  no  further. 
(2)  That  it  would  not  be  liable  for  loss,  dam- 
age, or  injury  which  did  not  occur  on  its  own 
road,  or  its  portion  of  the  through  route; 
nor  after  said  property  had  been  delivered  to 
the  next  carrier,  except  sucb  liability  as 
might  be  imposed  by  law.  (S)  That  in  case 
of  loss  or  damage  to  said  shipments  the  val- 
ue thereof  should  not  exceed  $5  per  100 
pounds;  the  shipment  to  Washington  being 
752  pounds,  and  the  shipment  to  Blanchard 
728  pounds.  The  evidence  shows,  and  it  is 
not  denied  by  plaintiff,  that  the  defendant 
Missouri,  Kansas  &  Texas  Railway  Company 
received  these  shipments  on  Saturday  eve- 
ning, December  3,  1910,  after  tbe  last  train 
carrying  like  traffic  had  gone  out,  and,  as 
there  was  no  Sunday  train,  the  shipments  did 
not  leave  Durant  until  Monday  morning,  De- 
cember 5th,  and  were  delivered  to  tbe  de- 
fendant Oklahoma  Central  Railway  Company 
at  lichlgh,  Okl.,  on  the  next  day. 

[1]  It  Is  conceded  that  both  destinations, 
Washington  and  Blanchard,  are  not  on  the 
Missouri,  Kansas  &  Texas,  but  are  on  the 
Oklahoma  Central.  The  evidence  is  some- 
what conflicting  as  to  date  of  reaching  de.stl- 
uations — plalnliCT  claiming  the  24th,  and  the 
defendants  the  2lBt,  of  December.  In  titber 
case  It  would  seem  that  the  delay  was  un- 
reasonable, and  tbe  Jury  must  have  so  found. 
There  is  no  claim  for  loss  or  damage  to  the 
trees,  nor  depreciation  in  value — only  eucb 
damage  as  was  caused  by  reason  of  the  de- 
lay in  reselling  destinations.  The  evidence 
shows,  and  tbe  plaintiff  admits,  that  he  never 
made  the  statutory  demand  on  the  Missouri, 
Kansas  &  Texas  Railway  Company  to  fur- 
nish proofs  and  facta  as  to  which  road  caus- 
ed the  delay,  or  that  tbe  loss  or  Injury  did 
not  occur  while  the  shipment  was  In  the  pos- 
session or  in  chaise  of  its  road,  as  provided 
In  section  846,  Ber.  Stat  1910  Ann.,  which 
Is  as  follows: 

"If  freight  addressed  to  a  place  beyond  tbe 
usual  route  of  the  common  carrier  who  first  re- 
ceived it,  is  lost  or  injured,  he  must,  within  a 
reasonable  time  after  deniand,  give  satisfactory 
proof  to  the  consignor  that  the  loaa  or  injury  did 
not  occur  while  it  was  Id  his  charge,  or  be  will 
be  himself  liable  therefor." 

Plaintiff  did  demand  payment  for  the  dam- 
age caused  by  the  delay,  but  under  the  rul- 
ings of  this  court  that  did  not  satisfy  the  re- 
quirements of  the  statute.  The  law  appUca- 
'  ble  to  tbe  facts  In  this  case,  fixing  tbe  dul7 
of  the  shipper,  Is  laid  down  and  clearly  de- 
fined In  the  recent  case  of  C,  R.  I.  &  P.  v. 
DIggs,  42  Okl.  183,  140  Pac  1160.  by  Judge 
Rlttenbouse,  speaking  for  tbe  court,  in  which 
be  says: 

"In  the  absence  of  proof  on  the  question  as 
to  whether  the  injury  occurred  while  the  goods 
were  in  possesrion  of  the  Initial  or  the  connect- 
ing carrier,  it  will  be  aaaumed  that  tiia  gooda 
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were  in  the  came  condltiim  when  delivend  to  the 
connecting  carrier  that  tbey  were  in  wheo  re* 
ceived  bj  the  ioltial  carrier,  and,  tf  the  ship- 
ment  was  damaged  when  It  reached  its  destina- 
tion, there  ia  no  iH^aumptioii  that  the  iojury  oc- 
curred while  the  goods  were  in  the  hands  of  the 
initial  carrier.*' 

In  that  case  the  claimant  made  Inquiry  of 
ttae  Initial  carrier  as  to  the  location  of  the 
goods,  but  made  no  demand  for  the  proofs 
prorided  for  in  the  statute  (section  846,  su- 
pra), and  upon  the  sufficiency  of  such  inquiry 
the  court  says : 

"It  is  evident  that  the  plaintiff  did  not  bring 
himself  within  the  proTlaions  of"  that  sectioa, 
"and  therefore  cannot  claim  the  benefits  de- 
liTed  therefrom." 

[2]  The  liability  of  carriers,  in  this  par- 
ticular, l8  cleariy  d^ned  and  well  establish- 
ed by  the  laws  of  this  state.  The  only  11a- 
bUl^  assumed  by  an  initial  common  carrier 
of  intrastate  commerce  in  this  state,  unless 
it  contracts  for  a  greater  responsibility,  is 
that  it  wOl  deliver  the  shlimient  to  the  end 
ct  Its  ronte,  in  the  proper  direction  of  Its 
destination  to  some  other  competent  carrier 
carrying  to  the  place  of  address,  or  connected 
with  those  vho  thus  carry.  When  It  has 
done  that,  its  responsildlity  ceases,  snbject, 
of  course,  to  a  proper  response  to  the  de- 
mand of  the  shipper  for  proofs  that  the  loss 
cr  Injniy  did  not  occor  on  its  line.  As  said 
in  the  Diggs  Case,  supra: 

"Under  section  84S,  the  initial  carrier.  In  ae- 
oeptinR  an  intrastate  shipment  of  freight  to  a 
point  beyond  its  own  line,  mast  deliver  the  same 
to  the  conoectin^:  carrier,  and,  having  made 
sach  delivery,  its  liability  ceases." 

We  are  of  opinion  that  the  law,  as  to  the 
damage  or  entire  loss  of  the  goods,  would 
apply  to  the  question  of  Injury  caused  by  de- 
lay, so  far  as  It  relates  to  the  manner  of 
fixing  the  liability  of  the  carrier;  but  it  Is 
not  necessary  to  seek  to  apply  that  rule 
here,  for  the  plaintiff  says  he  did  not  de- 
mand of  the  Missout^,  Kansas  &  Texas  Rail- 
way GomiMiny  as  Initial  carrier  proofs  and 
facta  as  to  which  road  was  responsible  for 
tbe  delay,  and  as  a  matter  of  fact  such  a 
demand  would  have  been  unnecessary  In 
tills  case,  except  for  the  purpose  of  holding 
tbe  initial  carrier,  for  the  reason  that  It  was 
well  established  by  the  evidence  that  the 
sbipments  were  dellTered  to  the  connecting 
carrier  within  a  reasonable  time,  to  wit,  the 
6th  day  of  December.  In  the  case  of  St  Ij. 
&  8.  F.  B.  B.  Co.  v.  Close,  42  Okl.  105,  140 
Pac.  1176,  a  like  question  arose  In  an  ac- 
tion for  damages  caused  by  the  delay  in 
shipment  of  a  merry-go-round.  TOe  Frisco 
was  the  initial  carrier,  and  was  not  the  cause 
of  tbe  delay.  In  speaking  as  to  the  liability 
of  that  road,  the  court  says: 

"It  is  clear,  from  our  conatltatioual  and 
statntory  provisions,  that  it  is  the  duty  of  the 
connectins  carrier  to  accept  shipments  of  freight 
nnder  siicn  circnrnatances,  unless  a  valid  reason 
for  refusal  exists,  and  that  the  liability  of  the 
initial  carrier  ceases  when  such  delivery  is 
made.  There  is  no  denial  that  the  Frisco  de- 
Hvered  the  shipment  _promptIy  and  tendered 
same  to  the  aOdUnd  valley,  and  that  all  the 


dday  In  fnrther  transportation  was  chargeable 
to  the  Midland  Valley.  •  •  •  It  follows, 
therefore,  that  the  initial  carrier  was  nnder  no 
further  oligation  than  to  promptly  deliver  the 
shipment  to  a  conneetlog  carrier,  and  that  it  is 
the  duty  of  such  connecting  carrier  to  forward 
same  without  undue  delay.  It  ia  apparent,  un- 
der the  record  and  the  foregoing  provisions  of 
our  Constitution  and  statutes  and  the  authori- 
ties above,  that,  whatever  damages  the  plaintiff 
may  have  shown  himself  entitled  to  recover,  the 
Frisco  was  not  liable  therefor.  It  bad  discharg- 
ed every  obligation  which  the  law  imposed  upon 
it  under  the  circumstances," 

Tbe  decision  Is  in  strict  accord  with  sec- 
tion 846,  Bev.  Stat  1910  Ann.,  which  is  as 

follows: 

"If  a  common  carrier  accepts  fright  for  a 

place  beyond  bla  usual  route,  he  must,  unless 
he  stipulates  otherwise,  deliver  it  at  the  end  of 
his  route  in  that  direction  to  some  other  com- 
petent carrier,  carrying  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and 
his  liability  ceases  upon  making  such  dehvery." 

So  It  must  be  conceded  In  this  case  that 
whatever  damages  the  plaintiff  may  have  sus- 
tained, the  Missouri,  Kansas  &  Texas  Hall- 
way Company  is  not  liable;  for  by  the  de- 
livery of  these  shipments  to  the  connecting 
carrier  on  the  6th  day  of  December  It  dis- 
charged every  obligation  It  bad  assumed  un- 
der the  contracts  of  shipment  and  which  the 
law  Imposed  upon  it  Under  the  facta,  and 
tbe  plain  language  of  the  statutes,  the  Mis- 
souri,  Kansas  &  Texas  was  in  no  sense  blam- 
aUe  for  the  delay  or  injury,  if  any,  occa- 
sioned thereby- 

[3]  This  brings  us  to  the  question  of  the 
HablU^  of  the  Oklahoma  Central  Railway 
Company  as  connecting  carrier.  The  evi- 
dence shows  that  the  delay  occurred  on  that 
road,  and  that  it  was  unnecessary  and  un- 
reasonable ;  but  the  question  of  the  right  of 
plaintiff  to  recover  damages  for  the  class  and 
kind  of  Injury  alleged  Is  a  more  difficult 
proposition.  It  will  be  borne  In  mind  that 
plaintiff's  only  cause  of  action  is  for  .the  re- 
covery "of  damage  for  expenses  of  men  in 
locating  trees  and  d^lverlng  the  same  after 
the  delay  occasioned  by  the  negligence  of 
the  company."  No  damage  was  claimed  for 
injury  to  the  trees,  nothii^  for  depreciation 
In  intrinsic  tbIuc,  and  nothtog  for  depreda- 
tion in  tbe  market  value  thereof.  No  special 
time  was  agreed  upon  for  the  delivery  of  the 
shipments.  The  Mil  of  particulars  does  not 
charge,  and  bills  of  lading  and  shipping  con- 
tract do  not  show,  and  there  Is  no  evidence 
tending  to  prove,  that  either  of  the  defend- 
ants knew,  or  liad  any  notice  of  the  purpose 
for  which  the  trees  were  being  shipped,  or 
that  plaintiff  was  expecting  or  intending  to 
deliver  the  trees  to  his  customers  on  the 
17th  day  of  December,  or  at  any  other  time, 
or  that  he  had  employed  any  one  to  be  at  the 
places  of  destination  for  any  purpose.  Noth- 
ing of  tbe  kind  was  alleged  or  proven.  Un- 
der such  drcumstances,  would  the  plaintiff 
be  entitled  to  recover,  and,  if  so,  what  would 
be  the  measure  of  damages?  Section  2869, 
Rer.  Stat  1910  Ann.,  provldMi 


Digitized  by  Google 


228 


140  PAOIBIO 


BEP<HSXBB 


(OU. 


"The  detriment  caosed  by  a  carrier's  delay  in 
the  delivery  of  freight  is  deemed  to  be  the  de- 

Sreciation  in  the  intrinsic  value  ot  the  freight 
uring  the  delay,  and  also  the  depreciation,  it 
any,  in  the  market  value  thereof,  ouierwise  than 
by  reason  of  a  depreciation  in  its  intrinsic  value, 
at  the  place  where  it  ought  to  have  been  de- 
livered, and  between  the  day  at  which  it  ou^t 
to  have  bees  delirered  and  the  day  of  Its  ac- 
tual delivery." 

Thla  Bectlon  came  before' this  court  for 
constructioo  In  the  case  of  0.,  R.  I.  &  P.  v. 
Broe,  16  OkL  25,  86  Pac.  441.  That  action 
was  to  recover  for  delay  in  shipment  of  a 
car  load  of  naUs  and  wire.  As  a  part  of  the 
measure  of  damages  claimed  by  plaintiff  was 
the  loss  of  trade  during  the  delay  of  the 
freight,  and  that  question  was  submitted  to 
the  jury  in  the  following  Interrogation: 

"Q.  If  you  find  for  the  plaintiff,  state  by  what 
you  meaaaie  the  amount  of  his  damagei.  A. 
Depreciation  In  value  o2  goods,  and  loss  In 
trade." 

In  reversing  this  case  Justice  Burwell  says: 
"The  juiT  had  absolutely  no  jostidcation  for 
allowing  the  consignee  anything  for  loss  of 
trade.  There  was  no  evidence  on  which  to  base 
such  a  finding,  and,  even  if  there  had  been,  it 
could  not  be  considered,  as  the  carrier's  liabil- 
i^is  fixed  by  the  statute  above  quoted  (section 
2869),  and  loss  of  trade  is  not  referred  to  there- 
in. From  the  record  we  cannot  determine  the 
amount  awarded  for  loss  of  trade.  It  cannot 
be  separated  from  the  award  for  depreciation 
of  the  market  value  of  tlie  property." 

[4,  S]  As  stated  before,  In  the  instant  case 
neither  of  the  railroad  companies  had  notice 
of  the  intentions  of  the  plaintiff  to  dispose 
of  the  shipments,  nor  of  the  fact  that  he  was 
contemplating  ezpenaes  of  any  kind  In  that 
behalf.  Such  expenses  and  subsequent  dam- 
ages were  not  In  contemplation  of  the  ctm- 
Xtany  or  In  the  mind  of  the  employes  of  the 
defoidants  at  the  time  of  the  shipments. 
Speaking  upon  that  subject,  the  Supreme 
Court  of  the  state  of  Florida  In  Wllllama  v. 
Aa  Coast  Une  B.  B.  Oa,  66  Fla.  735,  48 
South.  209.  24  L.  B.  A.  (N.  S.)  1S4,  ISl  Am. 
St.  Rep.  169,  say: 

"Only  such  damages  may  be  recovered  as 
were  contemplated  or  might  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of 
the  parties  to  the  contract  of  carriage.  If  the 
owner  of  the  goods  would  charge  the  carrier 
with  any  special  damages,  he  must  have  com- 
municated to  the  carrier  all  the  facts  and  cir- 
cumstances of  the  case  which  do  not  ordinarily 
attend  the  carriage  or  the  peculiar  character 
and  value  of  the  property  carried,  for  otherwise 
such  peculiar  circumstances  cannot  be  contem- 
plated by  the  carrier." 

That  was  a  case  In  whl<Ai  the  shipper 
transported  orange  boxes  to  be  used  In  pack- 
ing a  crop  of  oranges,  and  preparatory  there- 
to he  had  employed  men  for  that  purpose, 
who  were  awaiting  the  arrival  of  the  boxes ; 
but  it  aKtears  that  the  shipper  failed  to  no- 
tify the  carrier  of  his  Intentions  In  regard 
to  the  use  of  hoxea.  In  consideration  of  the 
case  the  court  further  says: 

(1)  "In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  the  failure  of  the 
company  to  deliver  within  a  reasonable  time 
orange  boxes  intrusted  to  tbe  defendant  to 
transport  for  hire,  the  plaintiff  cannot  recover 


tbe  loss  and  damage  In  the  enforced  Idleness  of 
persons  employed  to  pack  and  ship  his  oranges 
on  his  orange  groves,  where  the  defendant  was 
not  informM  that  men  had  been  onployed  to 
pick  the  oranges,  or  tbe  time  within  whioi  the 
oranges  were  to  be  picked,  and  the  contract  of 
carriage  did  not  fix  any  specific  time  for  the 
transportation  and  delivery  of  the  iMzes. 

(2)  "In  an  action  against  a  railroad  ccHUpany 
for  damages  caused  by  Its  failure  to  transport 
and  deliver  oran^  boxes,  within  a  reasonable 
time,  the  allegations  of  the  declaration,  'that 
by  reason  of  the  premises  the  plaintiff  incurred 
loss  and  damage  in  being  unable  to  pack  and 
ship  part  of  his  oranges  for  tbe  Christmas 
market,'  are  not  stated  with  stub  certainty  as 
to  show  the  liability  of  the  defendant  therefor." 

(3)  "The  freezing  of  plaintiff's  oranges  on  tbe 
trees  is  not  so  direct,  natural,  and  proximate  a 
result  of  the  failure  of  a  railroad  company  to 
deliver  to  the  f>Iaintiff,  within  a  reasonable  time, 
orange  boxes  intrusted  to  the  defendant  com- 
pany to  transport  for  hire,  as  to  make  such 
company  liable  therefor  by  reason  of  such  de- 
lay, where  the  contract  of  carriage  did  not 
fix  any  specific  time  for  the  transportation  and 
delivery  of  the  boxes,  and  tbe  defendant  com- 
pany was  not  informed  that  tbe  plaintiff  would 
leave  the  oranges  on  the  trees,  exposed  to  the 
dangers  of  the  cold,  until  the  boxes  were  de- 
livered." 

The  itms  of  damage  dalmed  by  plaintiff 
are  railroad  fare  of  men  aent  to  the  different 
destinations  to  ^tribute  the  trees  to  custom- 
era,  hotel  expenses,  telephone  calls  while 
there,  their  railroad  fare  back  to  their  re- 
spective residences,  and  other  such  like  ex- 
penses;. These  Items  certainly  could  not 
have  been  In  contemplation  of  tbe  parties 
at  the  time  tbe  shipping  contract  was  enter- 
ed into.  There  Is  nothing  In  the  pleadings 
or  tbe  evidence  tbat  even  tends  to  establish 
such  a  condition.  The  rule  laid  down  In 
Hadley  v.  Baxendale,  9  Ex.  Ch.  341,  Sedg- 
wick's Leading  Cases  on  Measure  of  Damag- 
es, 126,  which  has  been  followed  by  the  Su- 
preme Court  of  the  United  States  and  most 
of  the  states  of  the  Union,  establishes  this 
doctrine: 

"Where  two  parties  have  made  a  contract, 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect to  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  ei- 
ther arising  naturally,  according  to  the  actual 
course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract  as  the  ^wb- 
able  result  of  it." 

In  the  case  of  Illinois  Central  By.  Co.  v. 
Johnson,  U6  Tenn.  624,  94  S.  W.  600,  parties 
had  the  contract  for  boring  a  deep  well  In 
the  state  of  Arkansas,  and  In  ooutemplatkm 
of  such  work  they  delivered  to  die  railroad 
company  machinery  for  tbe  purpose  of  diring 
the  work.  The  party  who  made  the  ship- 
ment stated  to  ttw  agent  of  the  company 
that  the  maiihinery  was  needed  right  away, 
and  that  Uie  shipment  was  for  Immediate  de- 
livery—that the  .shipper  was  at  heavy  ez- 
p&iae  in  teeplng  a  crew  awaiting  the  arrival 
of  the  shipment  for  the  pnlpose  of  canytng 
out  the  contract.  The  shipment  was  delayed, 
and  the  parties  brought  salt.   Under  tbat 
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state  of  facta,  raeorecy  was  dmled,  and  in  ao 
doing  the  court  said: 

<1)  "One  seeking  to  recover  special  damages 
for  breach  of  a  contract  muet  show  that  such 
damages  were  within  the  contemplation  of  both 
parties  to  the  contract ;  otherwise,  he  can  only 
xecover  snch  damages  aa  io  the  osoal  couTBe  of 
things  flow  from  a  breach. 

(2)  "PlaintiffB,  having  a  •  •  ♦  contract  In 
Arkansas  for  the  boring  of  a  deep  well,  shipped 
certain  pipe  therefor  over  defendant's  railroad, 
and  at  the  time  notified  defendant's  agent  that 
the  pipe  was  needed  very  badly,  and  that  tbey 
were  putting  in  another  well  at  some  place  in 
Arkansas.  Held,  that  such  information  did  not 
give  the  carrier  notice  that  plaintiSs  had  a  con* 
tract  which  would  be  forfeited  in  the  event  of  a 
Cailare  to  deliver  the  pipe  promptly,  or  that 
plaintiffs  were  boring  the  well  for  others  than 
themselvesj  and  was  insufficient  to  charge  the 
carrier  with  losa  of  profits  occasioned  by  a 
cancellation  of  the  contract  for  delay  and  loss 
sustained  in  the  purchase  vt  other  appliances 
for  the  wmk." 

The  Supreme  Conrt  of  KanBaa,  having  a 
like  question  under  consideration  In  Sauter 
V.  Santa  Fe  By.  Co.,  78  Kan.  881*  07  Fa& 
434,  held: 

"A  mere  statement  of  the  station  agent  of  a 
railroad  company,  to  one  about  to  deliver  goods 
to  the  company  tor  shipment  over  its  railroad, 
that  the  goods  should  arrive  at  the  proposed 
destination  at  a  certain  time,  does  not  consti- 
tute a  contract  to  carry  them  within  such  time." 

It  seems  entirely  unnecessary  to  cite  fui'- 
tber  autfaorltlea  along  this  line.  The  d^end- 
ant  in  error  neglected  to  Qle  briefs,  but,  not- 
withstanding that  tact,  we  considered  the 
case  of  such  importance  that  we  felt  it  was 
our  duty  to  consider  it  to  some  extent  This 
we  have  done  without  the  aid  of  counsel  for 
defendant,  hot,  being  clearly  of  the  opinion 
that  the  doctrines  herein  laid  down  are  sup- 
ported by  practically  an  undivided  line  of 
authorities,  we  are  forced  to  the  conclusion 
that  this  case  should  be  reversed  and  re* 
mauded,  with  instructions  to  the  trial  court 
to -render  judgment  io  ta.yot  of  the  defend- 
ants. 

FEB  CURIAM.  Adopted  in  whole. 


OOURLET  v.  WILLIAMS.    (No.  4276.) 
(Supreme  Oonrt  of  Oklahoma.   May  25,  1&16.) 

(Byllabut  by  the  Court.} 

1.  Apfbai.  and  Krbob  <t=3B71— Presentation 
FOR  Review— Recobd. 

Where  a  case  is  brought  to  this  court  by 
petition  in  error  and  transcript,  no  questions 
will  be  considered  except  tiiose  appearing  in  the 
record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jS  2887-2872;  Dec.  Dig.  €=> 
671.] 

2.  MoHTOAGEs  d=»125,  581  —  Provision  fo^ 
Attoenet's  Fbk  —  Reasonableness— Fbe- 
sukption. 

An  aRreemcnt  in  a  mortgage  to  pay  an  at- 
torney's fee  on  foreclosure  is  a  contract,  and 
not  a  penalty;  and,  if  a  sum  certain  is  stipu- 
lated fur,  the  conrt  will  consider  this  amount 


reastmable,  nnlesa  It  Is  extzaraganfly  large 

and  extortionate. 

[Ed.  Xote.— For  other  eases,  see  Morteg 
Cent.  Dig.  §$  211^^,  244,  245,  166e-l( 
Dee.  Dig.  «=3l25,  581.] 

3.  JIORTOAQES  ©CsijSl.— PbOVISION  FOR  AtTOB- 

HEY's  Fee— Reasonableness. 

Where,  in  a  mortgage  for  ^.000,  the  mort- 
gagor agreed  to  'pay  a  fee  of  S300  in  case  of 
foreclosure,  which  was  allowed  by  the  court 
below,  this  court  cannot  say,  as  a  matter  of 
law,  that  the  amount  is  excessive. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  211^,  166&-ie79;  Deer  Dig. 
.«s»581.] 

4.  Appeal  and  Bbbob  «=»248,  TlJh- Presbn- 

TATTON  I-OB  REVIEW — EXCEPTION. 

Where  error  is  apparent  on  the  face  of 
the  record,  no  exception  is  necessary  in  the 
trial  court  to  enable  this  conrt  to  review  the 
error  on  petition  in  error  and  transcript,  but 
the  rule  does  not  do  away  with  necessiU'  of  a 
proper  assignment  of  ancb  error  in  the  peti- 
tion in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
FiTS'*'-  Dig.  SS  1432,^436-1439,  1443, 

1447-1452  1464r-1465,  146^  ^84-1468  296&^ 
2982,  3490;  Dec  Dig.  ^b^,  719.] 

Gommiasloners'  opinion.  Division  No.  2. 
Error  to  Dlstriet  Court.  Cleveland  County; 
R.  McMillan,  Judge. 

Action  by  J.  W.  Wllllains  against  Austin 
R.  Gonrley  and  others.  Judgment  for  plain- 
tiff, and  the  defendant  named  brings  error. 
Affirmed. 

This  action  was  one  for  the  foreclosure  of 
a  mortgage,  and  the  petition  is,  In  substance, 
as  follows:  That  on  June  20,  1907,  the  de- 
fendants Ira  Studebaker  and  Jennleve  Stude- 
baker  for  a  good  and  valuable  consideration 
executed  and  delivered  to  the  plaintiff  their 
written  promissory  note  whereby  they  prom- 
ised to  pay  the  plaintiff  three  years  after 
date  13,000,  with  interest  at  the  rate  of  7 
per  cent,  until  maturity,  and  10  per 
cent-  after  maturity.  A  copy  of  the  note 
is  attached  as  an  exhibit,  and  provides, 
among  other  tblof^,  that  if  any  installment 
of  interest  Is  not  paid  at  maturity,  that  the 
principal  of  the  note  and  all  interest  due 
thereon  shall  become  due  and  payable  at 
once,  at  the  option  of  the  holder,  but  the  note 
does  not  provide  for  any  attorney's  fee.  The 
petition  then  alleges  that  the  defendants 
hare  failed  and  neglected  to  pay  the  same, 
together  with  the  Interest  due  June  20,  1910. 
The  petition  further  alleges  that  on  June  20, 
1907,  and  as  a  part  of  the  same  transaction, 
and  to  secure  the  payment  of  the  note,  the 
defendants  Ira  and  Jennleve  Studebaker 
executed  and  delivered  their  mortgage  on 
certain  land  described  In  the  petition,  which 
mortgage  is  attached  to  the  petition  as  ao 
exhibit,  and  wlitch  was  recorded  on  July  10, 
1007.  The  mortgage  is  in  the  pnjier  form, 
and  contains  the  provision: 

"Said  first  parties  expressly  agree  that  in 
case  of  foreclosure  of  this  mortgage,  and  as 
often  as  any  proceeding  shall  be  taken  to  fore- 
close the  same,  as  hertin  provided,  the  mort- 
gagor will  pay  to  the  plaintiff  $300  as  attor- 
ney's or  solicitor'B  fees,  said  fee  to  be  doe 
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and  payable  ujtaa  the  flllns  <^  the  petition  for 
forecIoBUre,  and  shall  be  a  further  eharse  and 
lien  upon  the  said  premises  deBcribed  in  this 
mortgage,  and  the  amount  thereof  Bfaall  be 
recovered  in  said  foreclosure  suit  and  included 
in  any  judgment  or  decree  rendered  in  any 
action  as  aforesaid,  and  collected,  and  the  lien 
thereof  enforced,  In  the  same  manner  as  the 
priocipal  debt  thereby  secured." 

The  petition  further  alleges  default  In  the 
payment  of  Interest  and  the  election  of  the 
plaintiCT  to  declare  the  entire  amount  doe,  in- 
cluding the  attorney's  fee  of  $300.  The  peti- 
tion then  alleges  that  the  defendant  A.  R. 
Gourley  (plaintiff  in  error)  asserts  some  right 
in  the  land,  but  that  such  right  la  inferior 
to  the  mortgage  of  the  plaintiff. 

The  defendants  Studebaker  were  duly  sum- 
moned by  publication,  but  entered  no  appear- 
ance, and  were  adjudged  In  default  The 
plaintiff  In  error,  Gourley,  demurred  to  the 
petition: 

"Because  the  petition  Is  insufficient  in  sub' 
stance  and  form,  and  does  not  state  a  cause  of 
action  against  the  defendant." 

This  demurrer  waa  overruled,  and  ^cep- 
tlon  aaved. 

Hie  defendant  filed  an  answer,  to  which  a 
reply  wad  filed,  but,  as  the  case  comes  to  this 
court  on  petition  In  error  and  transcript, 
none  of  the  issues  of  fact  raised  by  pleadings 
are  material,  but  It  may  be  remarked  tiiat 
the  answer  does  not  plead  that  the  attorney's 
fee  of  $300  la  exorbitant,  nor  does  It  plead 
that  the  provision  of  the  note  providing  for 
10  per  cent  after  maturity  is  a  penalty. 

The  trial  court  rendered  Judgment  for  the 
plaintiff  below,  allowing  Interest  on  the  note 
at  7  per  cent  until  maturity,  and  at  10  per 
crait.  after  maturity,  and  allowing  an  attor- 
ney's fee  of  fSOO,  to  which  Judgment  an  ex- 
ception waa  made  as  follows: 

"To  which  said  findings  of  fact  and  judgment 
rendered  thereon,  and  each  and  every  part 
thereof,  the  said  defendant  A.  B.  Gourley  duly 
excepts." 

The  plaintiff  In  error  brings  the  case  here 
on  petition  In  error  and  transcript  and  the 
only  errors  assigned  In  the  petition  In  error, 
which  arise  on  the  record  and  can  be  consid- 
ered by  us,  are: 

"(1)  That  the  petition  filed  In  said  cause  does 
not  support  the  judgment  of  the  court,  for  in 
that  the  petition  has  attached  to  it  the  note 
sued  on,  whidi  note  docs  not  provide  for  an 
attorney's  fee,  and  said  judgment  including 
said  attorney's  fee,  is  erroneous  to  the  extent 
of  said  attorney's  fee  of  $300. 

"(2)  That  the  court  erred  In  rendering  judg- 
ment in  said  action  for  the  attorney's  fee  In  the 
sum  of  ?300. 

"(3)  That  the  conrt  erred  In  holding  that  the 
petition  stated  a  cauae  of  action  against  the 
plaintiff  in  error,  and  In  not  sustaining  the  de- 
murrer of  the  plaintiff  In  error  to  the  petltton." 

S.  A.  Horton  and  A,  B.  Gourley,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  Everest 
&  Campbell,  of  Oklahoma  City,  for  defendant 
In  error. 

DEYBRSUX.  a  (after  stating  the  facts  as 
above).  [1]  This  case  comes  l>efore  us  by 
petition  In  error  and  transcript  and  there- 


fore we  can  consider  only  sodi  questions  as 
arise  on  the  record  proper.  BaUlnger  t.  Ton 
Welse,  82  OkL  114,  121  Fa&  2S0. 

[2,  S]  The  first  two  errors  assigned  In  the 
petition  In  error  will  be  considered  together, 
as  they  both  raise  the  qnestlott  whether  on 
the  face  of  this  record  there  la  error  In  the 
judgment  In  allowing  an  attorney's  fee  of 
$300,  as  provided  In  the  mortgage. 

In  2  Wlltste  on  Mortgage  Foreclosure,  1 
1003,  It  Is  said: 

"It  is  the  general  rule  that  a  reascmable  at- 
torney's fee  tor  foreclosing  a  mortgage  beyond 
the  costs  allowed  by  law  may  be  contracted 
for  in  a  mortgage,  and  the  court  will  consider 
the  omoimt  stipulated  for  by  the  parties  to  be 
reasonable,  unless  it  is  extravagantly  large  and 
extortionate,  so  as  to  show  that  It  was  Intended 
as  a  penalty  to  be  held  in  terrorem  over  the 
mortgagor." 

And  the  rule  Is  laid  down  In  almost  the 
same  words  in  2  Jones  on  Mortgages,  §  1606. 

In  Sprinstead  v.  CrawsfordsriUe  State 
Bank,  231  U.  S.  541,  34  Sup.  Ct  395,  58  L. 
Ed.  354,  the  question  came  before  the  Su- 
preme Court  on  the  point  that  the  record 
showed  that  the  amount  in  controversy  was 
not  sufficient  to  give  jurisdiction  to  the  feder- 
al courts.  The  note  in  that  case  was  below 
the  Jurisdictional  amount  but  it  contained 
a  provision  for  an  attorney's  fee,  which.  If 
added  to  the  note,  would  confer  jurisdiction. 
The  conrt  held  that  it  did,  because  the  agree- 
ment to  pay  the  attorney's  fee  created  a  legal 
obligation  on  the  part  of  the  payor,  and  this 
became  a  matter  in  controversy  In  making  up 
the  jurisdictional  amount.  We  think  that 
under  all  the  authorities,  the  promise  to  pay 
an  attorney's  fee  in  a  mortgage.  In  case  of 
foreclosure,  is  a  part  of  the  contract  and  not 
a  penalty. 

Plaintiff  in  error  contends  that  the  provl* 
sion  in  this  mortgage  In  regard  to  attorney's 
fees  above  set  out,  that  in  case  of  foreclosure, 
and  as  often  as  proceedings  shall  be  taken 
to  foreclose  the  same,  the  mortgagor  shall 
pay  to  the  mortgagee  $300  as  attorney's  fees, 
makes  this  a  penalty  In  the  Instant  case,  and 
therefore  void.  We  cannot  agree  with  this 
contention.  It  still  remains  a  contract  and, 
if  the  mortgagee  should  attempt  to  bring 
frequent  suits  and  exact  this  fee  on  each 
one,  it  would  be  held  against  conscience  to 
enforce  it  Plaintiff  in  error,  by  this  argu- 
ment puts  an  extreme  case  of  hardship 
which  might  arise  under  the  contract  and 
asks  this  conrt  for  this  reason  to  dedare  It 
void. 

In  Monongahela  Co-  v.  TJ.  S.,  216  U.  S.  177, 
30  Sup.  Ct  350,  54  L.  Ed.  435,  the  court  says: 

"Learned  counsel  for  the  defendant  suggest 
some  extreme  cases  showing  how  reckless  and 
arbitrary  might  be  the  action  of  •  ♦  •  of- 
ficers. *  •  *  It  will  be  time  enoagh  to  deal 
with  snch  cases  •  ♦  •  when  they  arise. 
•  *  •  Courts  have  rarely,  if  ever,  felt  them- 
selves so  bound  by  technical  rules  that  they 
cannot  find  some  remedy  •  •  •  for  acta, 
whether  done  by  government  or  by  individual 
persons,  that  violated  *  •  *  justice  or  were 
hostile  to  the  fundamental  privileges  devised 
for  the  protection  of'  property. 
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Bat  that  Btate  of  facta  Is  not  now  before 
the  court  The  trial  Jadge  has  allowed  the 
fee  of  $300.  according  to  the  contract  There 
was  no  allegation  in  the  answer  that  this 
amount  was  excessive,  and  we  cannot  say, 
as  a  matter  of  law,  that  It  was. 

The  next  assignment  of  error  la  that  the 
court  erred  in  holding  the  petition  stated  a 
cause  of  action,  and  In  orerrnling  the  de- 
murrer thereto.  We  tall  to  see  wherein  the 
petition  fails  to  state  a  cause  of  action.  It 
alleges  all  the  material  facts  necessary,  and 
is  attached  by  a  general  demurrer.  In  Em- 
merson  v.  Botkln,  26  Okl.  218,  109  Pac.  531, 
29  L.  R.  A.  (N.  S.)  786,  138  Am.  St.  Rep.  953, 
It  Is  held  that  a  general  demurrer  to  a  peti- 
tion should  be  overruled,  If  any  of  the  state- 
ments of  causes  of  action  are  good.  See,  also, 
deciding  the  same  point,  Ardmore  State  Bank 
T.  Mason,  SO  Okl.  568,  120  Pac.  1080,  39  L.  R. 
A.  (N.  S.)  292;  Hurst  v.  Sawyer,  2  Okl.  4T0, 
37  Pac.  817 ;  Ctty  of  Guthrie  v.  Harvey  Lum- 
ber Co.,  5  Okl.  774,  50  Pac  84;  Hanenkratt 
V.  Hamil,  10  Okl.  219,  61  Pac.  1050;  State 
ex  rel.  Roberts  v.  Indian  Territory,  etc.,  Co., 
32  Okl.  607,  123  Pac.  166;  Goody  V.  Goody, 
89  Okl.  719,  136  Pac.  754. 

In  Weber  t.  Dillon.  7  Okl.  568,  54  Pac. 
691.  It  Is  held  that  It  la  only  when  the  entire 
petition  falls  to  state  a  cause  of  action  that 
a  general  demurrer  will  lie.  It  is  true  that 
the  petition  sets  out  the  note,  which  provides 
that  It  shall  bear  Interest  at  7  per  cent.,  but, 
If  not  paid  at  maturity.  It  shall  bear  10  per 
cent.  It  la  clear,  under  the  above  authori- 
ties, that  this  question  cannot  be  raised  by  a 
general  demurrer. 

The  above  embraces  all  the  assignments  of 
error  set  out  in  the  petition  In  error  that  we 
can  consider  under  the  transcript  in  this 
case,  as  they  are  all  that  arise  on  the  foce  of 
the  record. 

[4]  But  plaintiff  in  error  raises  the  ques- 
tion In  his  brief  that  the  Judgment  is  not 
supported  by  the  pleadings,  because  it  shows 
ttMt.  the  8  per  cent  above  the  7  per  cent  Is  a 
penal^,  as  shown  by  the  petition  and  exhibit, 
and  the  Journal  entry  riunrs  tbat  tike  oourt 
allowed  it  as  a  part  of  the  judgment,  and  to 
tbia  extmt  the  Judgment  Is  excessive.  We 
have  set  out  the  assignments  of  error*  and  by 
no  possible  construction  can  they  be  held 
to  raise  this  question.  It  Is  true  tbat,  where 
error  appears  on  the  face  of  the  record,  no 
exception  Is  necessary.  Coffrey  v.  Overhol- 
ser,  8  OkL  202.  67  Pac.  206 ;  Goodwin  t.  Blck- 
ford,  20  Okl.  91,  93  Paa  64S,  129  Am.  St. 
Bep.  720 ;  EeUogg  v.  School  District  No.  10, 
13  Okl.  285,  74  Pac  110;  Baker  v.  Hammett, 
23  Okl.  480,  100  Pac.  1114;  International 
Harvester  Co.  v.  Cameron,  i%  Okl.  256,  lOS 
Pac.  189;  Tribal  Development  Go.  v.  Whit^ 
28  OkL  626,  U4  Pac.  736.  But  none  of  these 
cases  bold  that  alleged  error  can  be  consider- 
ed witbont  a  proper  assignment  of  error  in 
this  court   In  Tribal  Development  Go.  v. 


White,  28  Okl.  625,  on  page  529.  U4  Pac  786. 
on  page  737,  the  court  say: 

"When  the  case  is  duly  brought  to  this  court 
on  a  transcript  of  the  record,  the  error  fs  then 
one  appearing  on  the  face  of  the  record  proper, 
and  tills  court  may  reriew  the  same  upon  a 
proper  assignment  contained  in  the  petition  in 
error." 

In  Turner  v.  First  NaU.  Bank,  40  Okl.  498, 
139  Pac  703,  it  Is  held: 

"Where  an  assignment  of  error  Is  so  general 
as  not  to  point  out  the  real  error  or  errors  com- 
plained OT.  this  court  will  not  consider  them, 
nor  will  it  examine  the  record  with  regard 
thereto." 

This  has  been  repeatedly  held  by  this 
court  See  Willet  v.  Johnson,  13  Okl.  563,  76 
Pac  174 ;  Johnson  v.  Johnson,  43  OkL  582. 

There  Is  no  assignment  of  error  in  tb,e 
petition  In  error  raising  the  point  attempted 
to  be  presented,  and,  following  the  above 
cases,  it  will  not  be  considered. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PEE  CURIAM.   Adopted  in  whole. 


NATIONAL  COUNCHi,  KNIGHTS  AND 
LADIES  OF  SECURITY,  v.  OWEN. 
(No.  4121.) 

(Supreme  Court  of  Oklahoma.   May  25,  1916.) 

(Byllabua  hy  ih€  Court,) 

1.  Appeal  ano  Erbor  ®=>1061  —  Harmless 
Brrob  — ■  AouBBion  of  Evidenob  -~  iNSna- 

ANCB. 

Where  the  answer  of  defendant  charged  the 
deceased  with  taking  out  large  amounts  of  insur- 
ance in  various  companies,  with  a  fraudulent 
design  to  maim  himself  and  defraod  said  insur- 
ance companies^  and  the  evidence  shows  deceas- 
ed to  have  earned  a  lat^e  amount  of  insurance, 
and  to  have  come  to  his  death  by  reason  of  a 
gunshot  wound,  inflicted  by  himself,  and  the  ev- 
idence as  to  the  shooting  was  circumstantial] 
the  case  will  not  be  reversed  because  the  trial 
court  admitted  evidence  of  the  good  reputation 
of  deceased. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec.  Dig.  «S=> 
1051.] 

2.  GoNTiinTANCB  4=935— Aduissions  to  Pbb- 
vBNT— Impeachment— Prior  Contbadicto- 
BT  Statements— Deposition. 

Where  a  party  agrees  that  the  statements 
contained  In  an  application  for  continuance  may 
be  read  as  the  deposition  of  the  absent  witness, 
such  party  will  not  be  allowed  to  impeach  said 
testimony  by  showing  tbat  the  witness  had  made 
prior  atatements  inconsistent  with  and  contra- 
dictory of  the  Btatenients  therein  contained, 
without  the  attention  of  the  witness  having  first 
been  called  thereto. 

[Ed.  Note.— For  other  cases,  see  Continuance 
Cent.  Dig.  S  115;  Dec.  Dig.  ^30.] 

3.  IHSURANCB  ^723— False  STATsucnT  in 
Application— Effect. 

A  false  statement  in  answer  to  a  question 
in  an  application  for  iDsurance,  which  is  made 
a  strict  warranty  by  the  terms  of  the  application 
and  certificate,  will  avoid  the  certificate,  in  the 
absence  of  any  allegation  or  proof  of  any  fact 
that  would  amount  to  a  waiver  thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  H  1859-1665;  Dm:.  X>ig.  «s>728J 
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4.  IifSDBAirci  ^982S— Staibhbrib  ir  Appli- 
cation—QuEsnoiT  FOB  JUBT— CoNFCJCTINCt 
Evidence. 

The  truth  or  falsity  of  warranties  In  an 
application  for  iosurance,  where  there  is  a  con- 
flict in  the  evidence,  ia  a  question  of  fact  for 
the  jury. 

[Ed.  Note.— ^For  other  eases,  see  Insurance, 
Cent.  Dig.  §  20O9;  Dec.  Dig.  «=s8250 

Kane,  C.  J.,  dissenting. 

Error  from  Superior  Court,  Grady  County; 
Win  Linn,  Judge. 

Action  by  Lulu  Owen  against  the  National 
Council,  Knights  and  Ladies  of  Security. 
Judgment  for  plaintiff,  and  defendant  brings 
«ror.  Reversed  and  remanded.for  new  trial. 

G.  0.  Herndon,  of  Tulsa,  and  Beford  Bond, 
of  Chlckasba,  for  plaintiff  In  error.  F.  B. 
Riddle,  of  Cblfdcasha,  for  defendant  in  &tor. 

HARDT,  J.  Defendant  in  error  commenc- 
ed this  (u:tlon  against  plalntiCt  in  error  In  the 
superior  court  of  Grady  county  on  a  bene< 
fldiary  certificate  Issued  to  Edward  O.  Owen, 
In  bis  lifetime,  in  the  sum  of  fS,O00.  The  pe- 
tition was  in  the  usual  form,  and  demanded 
Judgment  In  the  sum  of  11,800.  which  It  was 
all^«d  was  due  according  to  the  terms  of  the 
certlficata  In  its  first  amended  answer  de- 
fendant society  as  a  defense  alleged  that  the 
Insured  had  made  certain  false  statements  In 
his  appllcatl<m  for  the  certificate  in  question, 
and  that  such  statements  were  warranties, 
and  Qiat  by  reason  thereof  said  certificate 
nerer  became  effective  as  a  contract  of  In- 
surance; and,  further,  that  said  Edward  O. 
Owen  had  intentionally  Inflicted  upon  himself 
the  wound  that  (Sinsed  his  deatii,  and  there- 
fore the  beneficiary  certificate  was  prevented 
by  its  terms  from  being  of  any  effect  what- 
ever. Reply  was  filed,  and  at  the  trial  plain- 
tiff in  error  filed  a  motlcm  for  a  continuance 
on  the  ground  of  absence  of  a  certain  wit- 
ness. Defendant  in  error  agreed  that  said 
application  ndgfat  be  read  as  the  deposition  of 
the  absent  witness,  and  the  motion  was 
thereupon  overruled,  and  the  case  tried  to  a 
Jury,  resulting  in  a  verdict  against  the  so- 
ciety. Motion  for  a  new  trial  was  overruled, 
and  the  case  brought  here  for  review. 

Various  aSBignmoits  of  error  are  consider- 
ed, under  four  propositions,  in  the  brl^  of 
counsel,  and  we  shall  adopt  the  order  of 
counsel  in  our  consideration  of  the  same. 

[1]  The  first  proposition  presents  error  on 
the  lurt  of  ttie  court  in  admitting,  over  the 
objections  and  ezt^ptJona  of  defendant,  testi- 
mony as  to  the  good  rotation  of  deceased, 
and  error  In  charging  the  Jury  that  such  evi- 
dence was  proper  for  their  consideration  and 
might  be  considered  by  them  in  arriving  at 
their  verdict 

In  Great  Western  Ins.  Go.  v.  Sparks,  38 
Okl.  395,  132  Pac.  1092,  49  U  R.  A.  (N.  S.) 
724,  the  assured  was  the  same  as  In  the  In- 
stant case.  The  defense  there  was  that  the 
assured  had  made  certain  false  statements  j 


in  his  application  for  Insnrance,  and  evidence 
of  the  reputation  of  assured  was  admitted  at 
the  trial.  This  was  held  to  be  wror,  and  in 

so  holding  the  court  said: 

"The  general  character  of  the  insured  was  not 
put  in  issue,  except  in  so  far  as  it  was  iod- 
dentally  assailed  by  the  allegations  of  the  peti- 
tion. The  allegations  of  fraud  were  specific,  and 
eWdence  tending  to  sopport  them  was  direct  and 
not  circumstantial.  Under  such  Clr c umstances, 
evidence  of  the  general  good  character  of  the 
insured  was  inadmissible." 

The  fraud  complained  of  was  the  false 
statements  made  by  the  Insured  In  his  ap- 
plication, and  the  evidence  thereof  was  di- 
rect In  the  Instant  case,  In  addition  to  al- 
leging that  Insared  made  false  statements 
in  his  application,  it  is  alleged,  further, 
that  the  Insured  took  out  accident  policies 
In  numerous  accident  Insurance  companies, 
amounting  to  a  large  sum  of  money,  ami 
deliberately  and  intentionally  shot  himself 
In  the  foot,  with  the  Intention  of  injuring 
and  maiming  himself  in  order  to  make  a 
false  and  fraudulent  claim  against  said  acci- 
dent insurance  companies,  and  the  said  in- 
jury so  Inflicted  resulted  in  the  death  of  the 
assured,  and  that  it  was  provided  1^  the 
terms  of  said  policy  that  "should  the  death 
of  the  said  Edward  O.  Owen  occur  in  conse- 
quence of  violation  of  the  laws  of  the  United 
States  or  of  any  state  or  territory  of  the 
United  States,  then  such  certificate  shall  be 
void,"  and  that  the  attempt  of  the  sold  Ed- 
ward 6.  Owen  to  defraud  said  Insurance  com- 
panies was  in  violation  of  the  laws  oC  the 
United  States  and  of  the  state  of  Oklahoma. 
The  evidence  tended  to  show  that  the  de- 
ceased had  taken  out  policies  In  six  or  seven 
insurance  companies,  amounting  to  a  total  of 
¥17,000  or  $18,000,  and  that  his  death  result- 
ed from  a  gunshot  wound  In  the  foot  The 
evidence  aa  to  the  shooting  is  purely  cir- 
cumstantial, and  It  become  a  material  in- 
quiry as  to  whether  said  shooting  was  acci- 
dental or  Intentionally  done  In  pursuance  of 
the  alleged  plan  to  defraud  the  Insurance 
companies;  and,  if  this  were  so,  the  policy 
by  its  terms  would  be  void. 

In  W.  O.  W.  T.  Welch,  16  Okl.  188,  83  Pac 
547,  tile  defmse  vras  that  the  insured  came 
to  his*  death  while  In  violation  of  the  laws  of 
the  territory  of  Oklahoma,  and  the  Intent  of 
the  deceased  at  the  time  of  the  shooting 
which  resulted  in  his  death  became  a  ma- 
terial matter  of  inquiry.  The  evidence  as  to 
his  reputation  was  admitted,  and  the  action 
of  the  court  in  so  doing  was  assigned  as  et' 
ror.  The  Supreme  Cdurt  of  the  territozy 
overruled  this  contention,  saying: 

"Where  Intent  of  the  party  charged  is  a  ma- 
terial inquiry,  and  the  facts  and  circumstances 
shown  in  evidence  leaves  the  i;iueBUon  of  int«it 
in  doubt,  the  character  of  the  party  charged  may 
be  shown  to  aid  in  the  determination  of  Bocb 
question." 

In  the  case  at  bar  the  assured,  whose  acts 
are  in  question,  is  dead,  and  evidence  as  to 
the  shooting  which  resulted  In  his  death  is 
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drcnmetantlal,  and  It  Is  a  materiel  Inquiry 
as  to  whether  such  shoo  ting  was  acddental, 
or  waa  IntentionaUy  done  in  pursuance  of  a 
fraudulent  plan  to  take  out  large  amounts  of 
insurance,  and  then  malm  himself  for  the 
purpose  of  defrauding  the  insurance  com- 
panies. 

The  earl7  English  cases  recognized  an  ex- 
ception to  the  general  rule  excluding  evl- 
yience  of  reputation  In  civil  cases,  that 
where  a  party  whose  acts  are  In  question  is 
dead  and  unable  to  testify,  and  his  intention 
is  material,  evidence  as  to  his  character  may 
be  introduced  to  offset  other  evtdence  call- 
ing In  question  the  acts  of  said  party.  In  the 
case  of  Doe  ex  dem.  Stevenson  v.  Walker,  4 
Esp.  GO,  it  was  sought  to  Impeach  a  will,  and 
one  of  the  subscribing  witnesses  sought  to  Im- 
pute fraud  to  the  other  two,  who  were  dead. 
Lord  Eenyon  said: 

"That  he  was  of  opinion  the  evidence  was  ad- 
missible. *  *  *  ui  the  great  case  of  JoUffe's 
Will  Lords  Dudley  and  Ward  and  other  persons 
were  examined  as  to  the  character  of  the  per- 
sons by  whom  the  will  was  prepared,  and  the 
l^lity  of  admitting  such  evidence  was  not 
donbtad.** 

In  Bishop  of  Durham  v.  Beaumont,  1 
Camp.  207,  LoM  Ellenborongh  said: 

"I  fully  accede  to  the  doctrine  laid  down  In 
Doe  on  the  Demise  of  Stevenson  t.  Walker. 
There  the  attesting  witnesses  whose  character 
was  disputed  were  dead,  and  it  was  properly  held 
that  the  party  claiming  under  the  will  should 
liave  the  same  advantage  as  If  th«f  were  alive. 
In  that  case  tbey  most  nave  been  perstmally  ad- 
duced as  witnesses,  and  their  character  would 
have  appeared  on  their  crosa-examioation,  and, 
being  dead,  justice  required  that  an  oppor- 
tunity should  be  given  to  show  what  credit  was 
to  be  attached  to  their  attestation  of  tha  will." 

In  ProTls  et  oL  T.  Bead,  0  Blng.  485,  Best, 
a  J.,  Bald: 

"In  many  cases  necessity  forms  the  law. 
The  necessity  of  admitting  the  evidence  in  this 
case  is  maatfest,  and  the  two  decisions  which 
have  been  cited,  one  of  them  from  no  loss  an  au- 
thority than  Lord  Kenyon,  are  clearly  in  point. 
I  have  repeatedly  tendered  such  evidence  my- 
self in  similar  cases  when  at  the  bar.  I  have 
bad  it  tendered  on  the  other  side,  and  have 
never  objected,  and  the  common  practice  of 
Westminster  Hall  has  idways  been  to  receive  It. 
That  practtce  perhaps  is  better  evidence  of  the 
law  even  than  decided  cases." 

Se^  tHaOf  8  Blackstone'a  Gommentariea,  p. 
868. 

A  similax  exceptloB  baa  been  recognised  in 
this  country.  In  Ward  v.  Brown,  D3  W.  Va. 
227,  44  S.  E.  488,  which  Involved  the  execu- 
tion of  a  will,  prepared  by  an  attorney  by 
the  name  of  Knight,  who  was  dead,  and  to 
whom  was  Imputed  fraud,  it  was  said: 

"It  is  well  settled  that  evidence  of  character 
of  third  persons  as  well  as  parties  is  admitjiilble 
to  a  limited  extent  and  In  an  exceptional  way, 
eran  when  partlea  are  alive,  ^at  being  true, 
the  reason  is  mnch  strongs  when  deatii  has 
closed  the  lips  of  the  person  whose  good  faith 
end  integrity  is  called  in  qnc^ition.  It  Is  admit- 
ted tliat  Mr.  Knight  was  present  at  the  time 
of  the  exeentten  of  tbm  will  and  mpeiintended 
and  directed  what  was  done.  His  connection 
with  the  rea  gestie  being  established,  and  the 
bona  fides  of  the  transaction  being  quefltiosed, 
and  he  being  dead,  ao  that  the  jury  could  not 


I  hear  what  he  miftht  have  said  had  he  been  alfvp, 
nor  have  seen  him  and  formed  an  estimate, 
from  hie  appearance,  demeanor,  and  testimony, 
of  his  character  and  capacity,  it  was  proper  to 
supply  that  omission  to  the  extent  of  show- 
ing what  his  character  and  capacity  were." 

In  the  case  of  Bowerman  v.  Bowerman  et 
al.,  76  Hun,  46,  27  N.  T.  Supp.  679,  which  was 
an  action  to  set  aside  a  deed  made  In  1884, 
by  plaintiff  to  William  D.  Bowerman,  deceas- 
ed, it  was  alleged  that  plaintiff  was  Induced 
to  execute  the  deed  by  the  fraud  of  the  dece- 
dfflit,  and  the  evidence  was  circumstantiaL 
£}videuce  of  the  decedent's  reputation  for 
honesty  and  Integrity  and  general  reputation 
of  character  during  his  lifettme  was  held  to 
be  admissible,  and  for  error  In  excluding  such 
evidence  In  connection  with  other  errors  the 
case  was  reversed.  Evidence  of  reputation 
was  also  admitted  in  Warner  v.  N.  Y.  Cent. 
B.  Co.,  46  Barb.  299.  In  Daniels  v.  Dayton, 
49  Mich.  137,  18  N.  W.  892,  where  several 
persons  were  <Aarged  with  fraud,  it  was  held 
that  there  was  no  error  In  admitting  evidence 
that  the  reputation  of  one  of  the  parties 
charged  was  good  the  year  it  was  committed, 
on  the  ground  that  bis  supposed  integrity 
would  be  material  In  determining  the  reli- 
ance the  person  defrauded  migfht  be  expected 
to  place  on  hlnL  In  KanfElnan  v.  Swar,  6  Pa. 
230.  the  admission  of  like  evidence  was  held 
to  be  proper  under  the  facta  of  the  casb  In 
Werts  T.  Spearman,  22  S.  O.  200,  quoting 
from  the  decision  In  Dawklns  v.  GanlK  B 
Rich.  163,  it  is  said: 

"Where  an  actual  frand  is  charged,  perpe- 
trated with  a  fraudulent  intent,  and  the  proof 
of  the  cliarge  oonsists  of  circumstances,  then 
good  character,  as  in  a  case  of  crime,  might  be 
resorted  to." 

In  German  American  Mutual  Life  Insur- 
ance Co.  V.  Farley,  102  Ga.  720,  29  S.  EL  616, 
it  Is  said: 

"Where  an  effort  is  made  to  impeach  a  con- 
tract of  insurance  upon  the  ground  that  it  was 
issaed  in  consequence  of  the  perpetration  of  a 
fraud  by  the  assured  upon  the  insurer,  evidence 
of  the  good  character  of  the  assured  is  admissi- 
ble to  support  his  bona  fides  in  the  transaction." 

In  Largent  v.  Beard  (Tex.  Civ.  App.)  53  S. 
W.  90,  it  was  held  that  evidence  tending  to 
show  that  defendant  was  considered  upright 
and  honorable,  and  that  his  reputation  was 
good,  was  proper.  In  Fire  Ass'n  of  PhlL  v. 
Jones,  40  S.  W.  45,  which  was  an  action  on 
an  insurance  policy,  the  Court  of  Civil  Ap- 
peals of  Texas  said: 

"Where  plaintiff's  character  for  truth,  hones- 
ty, and  fair  dealing  is  directly  assailed  by  the 
defense  pleaded,  he  may  prove  that  his  general 
reputation  in  such  respects  is  good." 

In  Allison  V.  McCIun,  40  Kan.  625,  20  Pac. 
125,  it  was  alleged  that  McClun  collected  cer- 
tain notes,  and  converted  the  proceeds  there- 
of to  bis  own  use,  and  withheld  and  conceal- 
ed the  evidence  thereof.  Intending  to  cheat 
and  defraud  plaintiff  out  of  his  Interest  in 
the  same.  EMdence  that  McClun  had  the 
reputation  of  l)eing  prompt  and  honest  In  his 
dealings  was  admitted.   The  court  declined 
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to  reverse  tbe  case  tor  tbs  admission  of  tbis 
testimony,  holding  that  it  was  probably  ad- 
nilsdble  under  the  iBsues  made,  and  for  the 
additional  reason  that  it  only  tended  to  prove 
what  tbe  law  would  presume  In  the  absence 
of  evldenca  See,  also,  Holmbers  r.  Dean,  21 
Kan.  73. 

By  Its  answer  plaintiff  in  error  has  ac- 
cused ttle  deceased  of  a  systematic  plan  to 
defraud  insurance  companies,  and.  In  addi- 
tion thereto,  of  willfully  violating  the  laws 
of  tbe  state  by  maiming  himself  in  order  to 
collect  such  Insurance,  and  the  evidence  as  to 
tbe  shooting  being  purely  circumstantial,  and 
the  assured  being  dead,  under  tbe  Issues 
made  by  tbe  pleadings  and  tbe  conditions  dis- 
closed by  this  record,  we  tblnl£  tbe  court  did 
not  commit  reversible  error  in  admitting  tbe 
evidence  complained  of.  It  might  be  said 
that  tbe  evidence  was  of  slight  probative  val- 
ue, and  for  that  reason  should  not  be  admit- 
ted, but  its  weight  and  value  was  a  question 
for  tbe  jury.  Besides,  tbe  law  presumed  that 
tbe  said  Edward  G.  Owen  bore  such  reputa- 
tion as  tbe  evidence  tended  to  prove,  and  evi- 
dence of  a  fact  in  evidence  or  already  pre- 
sumed should  not  operate  to  reverse  tbe 
cause,  tmless  substantial  prejudice  has  re- 
sulted therefrom. 

[2]  At  the  trial  of  tbe  case  plaintift  ln  er- 
ror filed  a  motion  for  a  continuance  on  ac- 
count of  tbe  absence  of  one  Dr.  T.  H.  East, 
which  motion  was  supported  by  aflidavit  setr 
ting  out  tbe  testimony  whlt-h  It  was  expected 
would  be  given  by  tbe  said  Dr.  T.  H.  East  if 
he  were  present  at  tbe  triaL  To  avoid  a 
continuance  tbe  defendant  in  error  agreed 
that  tbe  motion  for  a  continuance  could  be 
read  in  evidence  as  the  deposition  of  the  said 
Dr.  T.  H.  Sbst,  and  thereupon  the  motion  for 
a  continuance  was  overruled,  and  tbe  case 
proceeded  to  trial.  Up<m^  tbe  trial  the  said 
motion  for  a  continuance  was  read  as  the 
deposition  of  tbe  absent  witness,  and  the  de- 
fendant In  error  Uien  Introduced  evidence  tor 
the  purpose  of  contradicting  the  testimony  of 
the  said  East,  by  showing  that  said  witness 
had  made  statements  contradictory  to  his  tes* 
timony  as  contained  in  said  motion  for  a  con- 
tinuance ;  and  this  action  of  tbe  court  is  as- 
signed as  error. 

The  action  of  the  court  in  overruling  the 
motion  for  a'  continuance  is  predicated  upon 
section  SOlS,  Bev.  Laws  1910,  wbidi  provides 
that,  when  an  application  for  a  continuance 
sjoffident  in  form  is  presented,  and  the  ad- 
verse party  will  consent  that  on  tbe  trial 
the  evidence  alleged  In  Uie  affidavit  bSuQI  be 
read  and  treated  as  the  deposition  of  the  ab- 
sent wltnesi^  that  no  coDtinnance  shall  be 
granted  im  the  ground  of  the  absence  of  such 
evidence.  The  question  here  presented  has 
not  been  heretofore  detdded  by  thia  court 
In  Knhn  t.  Pooler  27  OU.  SSO.  112  Pac.  962, 
Ib  discnsslns  tbe  queetloa  as  to  whether  a 
witness  may  be  Impeatibed  wUbout  first  call- 
ing ills  attention  to  the  time,  place,,  and  per- 


son Involved  In  the  supposed  contradictory 
conversation,  the  court  held  tHat  this  was  not 
permissible,  and  said: 

"Before  a  witness  can  tte  impseclwd  1^  proof 
of  contradictory  statemeata  made  by  him  out- 
side of  the  courtroom,  his  atteotion  muRt  6r8t 
be  called  to  the  time,  place,  and  person  involved 
in  tbe  supposed  contradictory  conversation,  in  a 
manner  sufficiently  definite  that  there  1b  a  rea- 
sonable certainty  that  the  recollection  of  tlie 
witness  will  be  refreshed  and  his  attention  di- 
rected to  the  alleged  conversation." 

In  Robinson  v.  State,  8  Okl.  Cr.  667,  130 
Paa  121,  tbe  Criminal  Court  of  Appeals,  con- 
sidering a  similar  QuestioOt  said: 

"Several  unpeaching  questions  were  asked  and 
objections  sustained.  The  rulings  of  the  court 
were  correct,  for  the  reason  that  there  was  no 
foundation  whatever  laid  for  impeaching  testi- 
mony. Wallace,  as  a  witness,  was  never  aslied 
as  to  the  statements  referred  to.  This  was  a 
necessary  perquisite  to  the  admiEgiou  of  such  ev- 
idence.  2  Wig.  on  Ev.      1019,  102S  et  seq." 

Section  5046,  Rev.  Laws  1910,  is  Identical 
with  section  315,  Clvi}  Code  of  Kansas  (sec- 
tion llDl,  Dassler's  Kan.  Glv.  Code),  and  the 
precise  question  here  presented  was  deter- 
mined by  that  court  In  the  case  of  State  v. 
Hartley.  48  Kan.  421,  29  Pac.  701,  where  the 
court  held  the  evidence  inadmissible,  and 
for  error  in  permitting  its  introduction  re- 
versed the  case.  See,  also,  the  following: 
Grew  T.  Higgins,  20  Kan.  ^1 ;  7  Bncy.  Bv. 
p.  103;  40  Cyc  p.  2723;  30  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  p.  1126;  St  L..  etc. 
R.  Co.  T.  Sweet,  57  Ark.  287,  21  S.  W.  687 ; 
N-  Y.,  eta,  R.  Co.  v.  Flynn,  41  Ind.  App. 
501,  81  N.  E.  741,  82  N.  E.  1009 ;  GafTord  v. 
State,  125  Ala.  1,  28  South.  406;  Pool  v. 
Devers,  30  Ala.  672;  Gregory  v.  State,  140 
Ala.  16,  37  South.  259 ;  Doe  ex  dem.  v.  Wlllc- 
Inson.  35  Ala.  453;  Chicago,  etc.,  R.  Co. 
V.  Lammert  19  HI.  App.  135;  North  Chicago 
St  R.  Co.  T.  Cottingham,  44  111.  App.  46; 
Williamson  V.  Peel,  29  Iowa,  458;  State  v. 
Sliannaiian,  22  Iowa,  435 ;  Fulton  v.  Hughes, 
63  Miss.  61 ;  State  v.  Guy,  107  La.  573,  81 
South.  1012;  State  v.  Garter,  8  Wash.  272, 
36  Pac.  29 ;  Griffith  v.  State,  87  Ark.  324 : 
Byan  v.  People,  21  Colo.  119,  40  Pac.  776; 
State  Wiggins,  60  La.  Ann.  330,  28  Sooth. 
334;  Matthews  v.  Dare,  20  Md.  248;  Stacr 
V.  Graham,  14  N.  X.  492;  Runyan  t,  Prioe^ 
15  Ohio  St  1,  86  Am.  Dec.  400;  Titos  t. 
State,  7  Baxt  (Tenn.)  182;  Ayen  v.  Wa^ 
son,  132  U.  S.  394,  401,  10  Sop.  Ct  116, 
33  U  Ed.  378,  881;  Unls  T.  Charlton,  12 
Orat  {Va.)  484. 

We  think  tbe  court  committed  error  In 
permitting  the  introduction  of  the  evldoice 
complained  of. 

[S]  The  third  prt^MMlttcm  presented  Is  er- 
ror of  the  court  In  the  Instmctions .  gtven 
and  In  the  instmptlons  refnsefl.  The  oonrt 
Instructed  the  Jury,  In  substance,  that  al- 
tliough  the  answera  and  statements  made  In 
the  appllcatloa  and  contract  of  inranmce 
were  warrantlea,  tliat  a  substantial  com- 
pliance with  all  of  the  agreenients,  state- 
ments, and  answers  made  in  the  application 
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and  contract  was  all  that  was  required  of 
the  Insured  entitling  plaintiff  to  recover.  To 
the  giving  of  this  instruction  plaintiff  In 
error  excepted,  and  asked  the  following  In- 
stmctiMi: 

"The  court  farther  instructs  the  jury  that,  If 
;oa  find  from  the  evidence  in  this  case  that  any 
one  or  more  of  the  statements  or  answers  con- 
tained in  the  application  of  Edward  G.  Owen 
for  the  policy  of  insurance  or  beneficiary  cer- 
tificate issaed  to  him  by  the  defendant  fraternal 
order  in  pursuance  of  said  application  were 
blae,  then  in  that  event  your  verdict  should  be 
for  the  defendant,  regardleaa  of  whether  the  said 
statements  and  answers,  or  any  one  of  them, 
was  material  or  immaterial,  and  regardless  of 
whether  or  not  the  said  Edward  G.  Owen  knew 
of  the  falsity  of  said  statements  and  answers  or 
any  one  of  them  at  the  time  It  was  made." 

The  application  contained  the  f611owlng 
stipulation: 

"I  hereby  make  application  for  a  beneficiary 
certificate  from  the  National  Council,  Knights 
and  Ladies  of  Security.  And  I  hereby  de- 
clare that  tihe  foregoing  answers  and  statements 
and  the  answers  to  the  questions  pronnunded  to 
me  by  the  medical  examiner  are  warranted  to 
be  true  and  full,  and  I  acknowledge  and  agree 
that  the  said  answers  and  atatements  with  this 
^plicatlmi  shall  form  the  basis  of  my  agreement 
with  the  order,  and  constitate  a  warranty.  I 
hereby  make  my  medical  examination  a  part  of 
this  application,  and  uree  that  this  application 
and  medical  examination  shall  be  considered  a 
part  ^f  my  beneficiary  certificate." 

By  the  terms  of  tbe  benefldai;  certlflcate 
it  ia  provided: 

**TUa  beneficiary  certificate  Is  issued  by  said 
National  Council  and  acMpted  by  the  member 
onl^  upon  the  following  express  warranties,  con- 
ditions, and  agreements:  (1)  That  tbe  appli- 
cation for  membership  in  Uiis  order,  made  by 
the  said  member,  together  with  the  report  of  the 
medical  examiner,  which  is  on  file  in  the  office 
of  the  National  Secretary,  and  both  of  which 
are  made  a  part  hereof,  are  true  in  all  respects, 
and  each  and  every  part  thereof  shall  be  held  to 
be  a  strict  warranty,  and  to  form  the  only  basis 
of  the  liability  of  tbe  order  to  said  member, 
or  said  member's  beneficiaries,  the  same  as  It 
fully  set  fortii  in  this  certificate;  (2)  that,  if 
said  application  and  medical  examination  shall 
not  be  true  in  each  and  evecy  part  thereof,  thra 
this  beneficiary  certificate  shall,  as  to  said-  mem- 
ber or  said  member's  benefidariea,  be  absolutely 
nail  and  void;  (S)  this  certificate  is  issued  in 
conrideration  of  tiiie  warranties  and  agreements 
made  by  tbe  person  oamed  in  this  certificate, 
in  said  member's  application  to  become  a  mem- 
ber of  this  order,  and  In  said  member's  medical 
examination,  ana  also  in  consideration  of  the 
payments  made  when  initiated  as  a  member,  and 
said  member's  agreement  to  pay  all  assessments 
and  dues  to  tiecomo  due  during  the  time  said 
member  shall  remain  a  member  of  this  order,  in 
the  manner  prescribed  in  tbe  laws  of  tiie  or- 
der." 

It  wUl  tbOB  be  seen  that  tj  tbe  tame  of 
the  contract  the  parties  have,  stipulated  that 
the  answers  and  statemaits  both  In  the  ap- 
plication and  answers  made  to  the  medical  ex- 
aminer are  true  in  all  refls)ect8»  and  each  and 
every  part  thereof  shall  be  h^d  to  be  a  strict 
warrant?.  While  it  is  true  that  warranties 
are  not  favored  in  the  law,  yet.  In  a  case 
where  tbe  language  of  the  contract  Is  plain 
and  unequivocal,  the  court  cannot  refrain 
from  giving  to  tbe  contract  of  the  parUes 


tbe  meaning  which  Its  plain  and  unambUcu- 
ous  language  imports,  and  the  auestlon  of 
their  materiality  does  not  enter  Into  the  case, 
for  the  partiea  by  their  contract  have  made 
them  material.  The  Instruction  given.  In  the 
absence  of  any  allegation  or  proof  of  waiver, 
as  applied  to  the  terms  of  the  contract  in 
question,  we  think,  does  not  correctly  state 
the  law;  and  tbe  parties  have  expressly 
stipulated  that,  if  said  application  and  medi- 
cal examination  are  not  tnie  In  all  respects, 
and  each  and  every  part  thereof,  the  certifi- 
cate shall  be  void,  and  by  its  terms,  If  any 
of  the  statements  therein  contained  are  un- 
true, the  same  will  render  the  certificate 
void,  and  tbe  instruction  asked  should  have 
been  given.  Eminent  Household  Col.  Wood- 
raeii  V.  Prater.  24  Okl.  214,  103  Pac.  558,  23 
I*  R.  A.  {N.  S.)  917,  20  Ann.  Cas.  287;  Na- 
tlonal  Union  v.  Kelley,  42  Okl.  98,  140  Pac. 
1157 ;  Jeffries  v.  Mut.  Life  Ins.  Co.,  22  Wall. 
47,  22  L.  Ed.  833;  .a^tna  Life  Ins.  Co.  v. 
France,  91  U.  S.  510,  23  L.  Ed.  401;  3 
Cooley's  Briefs  on  Ins.  1950 ;  1  Bacon's  Ben- 
efit Societies,  §  197,  and  cases  cited ;  Beard  v. 
Royal  Neighbors  of  America,  53  Or.  102,  99 
Paa  83,  19  L.  R  A.  (N.  S.)  801,  17  Ann. 
Cas.  1199 ;  Hoover  v.  Royal  Neighbors  of 
America,  05  Kan.  616,  70  Pac.  595 ;  Kelly  v. 
Life  Ins.  Co.,  113  Ala.  453,  21  South.  3G1; 
Cobb  V.  Covenant  MuL  Ben.  Ass'o,  153  Mass. 
176,  26  N.  E.  230,  10  U  E.  A,  666,  25  Am. 
St  Rep.  619;  Bamngart  t.  M.  W.  A.,  85  Wis. 
546,  65  N.  W.  713. 

[4]  It  is  also  urged  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  the  de- 
fendant, and  Insisted  that  this  court.  Instead 
of  reversing  the  cause  and  remanding  It, 
should  enter  judgment  in  this  court  tor  de- 
fendant. Tbe  question  as  to  the  truth  or 
falsity  of  answers  made  when  warranties  In 
an  application  tor  Insurance,  where  there  is 
a  conflict  in  the  testimony,  Is  a  queetlon  of 
fact  for  the  Jnry,  and  we  think  there  la  suffl- 
cient  evidence  to  submit  the  case  to  the  Jnry. 
Continental  Casualty  Co.  t.  Owen,  88  OU. 
107,  131  Pac.  1084. 

For  the  errors  Indicated  the  cause  Is  re- 
versed, and  remanded  for  a  new  trial.  All 
ttie  Jnstlcea  ooncur,  exc^  KANB,  O.  J.,  who 
dissents. 

WARNER  et  al.  v.  GRAYSON  et  al. 
(No,  4751.) 

(Snpreme  Court  of  Oklahoma.   May  25,  1915.) 

(SvlUil»t$  by  the  Court.) 
INDIAHB  <»18— AUOTlfBRT— VESmfO  TiTUt 

—Descent  and  Distbibuiior. 

Where  a  Creek  freedman,  duly  enrolled  as 
such,  selected,  filed  upon,  and  was  in  possession 
of  her  allotment,  under  section  11  of  th«  Curtis 
Act  (Act  June  28,  1888^  c.  B17,  80  Stat.  487), 
and  died  before  the  adoption  of  the  Origiaai 
Creek  Agreement  (Act  March  1,  1901,  c.  676, 
31  Stat.  801),  the  fee  did  not  vest  in  her,  in 
her  lifetime,  bnt  was  first  vested  in  her  heirs,  by 
the  provisions  of  seetioos  6  and  28     the  Ori^ 
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inal  Creek  AgreemeDt  (Act  March  1.  1901).  and 
descended  to  them  under  the  law  of  descent  and 
distribution  of  the  Creek  Nation,  under  the  pro- 
visions of  section  28  of  said  act. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  §  49;  Dec.  Dig.  «e=>18.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  frons  District  Court,  Wagoner  County; 
R.  C.  Allen,  Judge. 

Action  by  E.  S.  Warner  and  others  against 
Rose  Grayson  and  others.  Judgment  for  de* 
fendant  Rose  Grayson,  and  plaintlflTs  bring 
error.  Affirmed. 

Cbas.  F.  Runyan,  of  Musliogee,  for  plain- 
tiffs in  error.  W.  T.  Hunt,  A.  C.  Hunt,  and 
Jos.  H.  Ford,  all  of  Wagoner,  for  defendants 
In  error. 

DUDLEY,  C.  This  Is  an  action  in  eject- 
ment, brought  by  the  plaintiffs  in  error 
against  the  defendants  in  %rror,  In  tbe  dls- 
trict  court  of  Wagoner  county,  In  September, 
1911,  to  recover  possession  of  certain  real  es- 
tate located  therein,  being  a  portion  of  the  al- 
lotment of  Dinah  Grayson,  deceased.  The 
parties  occupy  the  same  position  here  as  they 
did  In  the  trial  court,  and  we  will  therefore 
refer  to  them  accordingly.  The  Issues  were 
Joined  and  tbe  case  tried  to  the  court,  re- 
sulting in  a  Judgment  In  favor  of  the  de- 
fendant Rose  Grayson,  from  which  the  plain- 
tiffs appeal,  making  the  defendants  bcSow 
defendants  in  error  here. 

The  deceased  allottee  was  a  Creek  freed- 
man,  born  in  November,  1808,  enrolled  De- 
cember 17,  1898,  and  died  in  June,  1899.  She 
left,  snrrlving  her,  her  father,  Tom  Gray- 
son, her  mother.  Rose  Grayson,  one  of  tbe 
defendants  in  error  here,  and  Bill  Grayson, 
her  brother.  Tbe  land  In  controversy,  after 
being  selected,  was  filed  on  April  21,  1899, 
and  the  patents  (homestead  and  allotment 
deeds)  are  dated  September  6,  1903.  The 
record  does  not  contain  a  formal  certificate 
of  aUotment— In  fact,  it  is  silent  as  to  wheth- 
er nr  not  one  was  ever  issued.  The  record, 
however,  does  show  that  the  land  In  con- 
troversy was  selected,  and  filed  on,  on  April 
21,  1809,  and  tbat  the  deceased  allottee  was 
in  possession  thereof  at  the  time  of  her  death. 

Tlie  plaintiffs  claim  title  to  an  undivid- 
ed one-half  interest  in  the  land  In  controver- 
sy, through  conveyances  from  Tom  Grayson 
and  Bin  Grayson,  father  and  brother,  re- 
spectively, of  the  deceased  allottee.  Tbey 
insist  that  chapter  49  of  Mansfield's  Digest 
of  the  Laws  of  Arkansas  controls  as  to  the 
descent  and  distribution  of  said  lands,  and 
that  by  reason  thereof  they  are  the  owners 
of  an  undivided  one-half  interest  therein. 
The  defendant  Rose  Grayson,  the  mother  of 
the  deceased  allottee,  claims  that  tbe  law  of 
descent  and  distribution  of  tbe  Creek  Nation 
controls,  and  that  therefore  she  Is  entitled 
to  the  entire  allotment 

The  sole  and  only  question  presented  Is 
whether  or  not  the  Creek  taw  of  descent  and 
distribution,  or  the  Arkansas  law  of  descent 


and  distribution,  controls  Oie  devolutton  of 
the  estate.  Tbe  deceased  allottee  selected, 
filed  upon,  and  was  in  possession  <tf  tbe  land 
in  controversy,  at  the  time  of  her  death  in 
June,  1899,  under  section  11  of  the  act  of 
Congress  approved  June  28,  1898  (80  Stat 
495,  e.  617),  known  as  the  Cnrtls  Act.  She 
died  b^ore  Ote  adoption  of  the  Original  Creek 
Agreement  (Act  of  Congress  approved  March 
1. 1901,  c.  676,  31  Stat  861).  At  tbe  time  of 
her  death  she  Iiad  no  title  to  this  allotment 
Sanders  t.  Sanders  et  aL,  28  Okl.  59.  117 
Pae.  338;  Bamett  t.  Way,  29  Okl.  780,  119 
Fac  418.  She  was  living  on  April  1,  1899, 
and,  having  selected  and  filed  on  tbe  land 
In  controversy  prior  to  her  death,  and  being 
in  possession  thereof  at  the  tlmeof  her  death, 
the  same  was  allotted  to  her  heirs  according 
to  the  law  of  descent  and  distribution  of  tbe 
Creek  Nation,  as  provided  In  paragraph  2^ 
section  28,  of  said  act,  which  la  as  follows: 

"All  dtlzens  who  were  living  on  the  first  day 
of  April,  eighteen  hundred  and  ninety-nine,  en- 
titled to  be  enrolled  under  section  twenty-one  of 
the  act  of  Congress  approved  June  twenty- 
eight  eighteen  hundred  snd  ninety-eight,  en- 
titled 'An  act  for  the  protection  of  the  people 
of  the  Indian  Territory,  and  for  other  purposes,* 
shall  be  placed  upon  tbe  rolls  to  be  made  by 
said  commtssion  under  said  act  of  Congress,  and 
if  any  such  citizen  has  died  since  that  time,  or 
may  hereafter  die,  before  receiving  his  allotment 
of  lands  and  distributive  share  of  all  the  funds 
of  the  tribe,  tbe  lands  and  money  to  which  he 
would  be  entitled,  if  living,  shall  descend  to  bis 
heirs  according  to  the  laws  of  descent  and  dI»T 
tribution  of  the  Creek  Nation,  and  be  allotted 
and  distributed  to  them  accordingly." 

See  Sanders  t.  Sanders  et  aL,  supra ;  Bar* 
nett  V,  Way,  sapra;  Horley  r.  Few^l,  83 
Okl.  452,  122  Pac.  700;  fflieHenbarger  t. 
FeweU,  34  OU.  79,  124  Pac.  617;  Divine  t. 
Harmon  et  al.,  30  OO.  820,  121  Paa  218; 
De  Graffenrled  et  al.  t.  Iowa  Lend  &  Trust 
Co.,  20  Okt  687.  96  Pac.  624 ;  BUby  Brown 
et  al.*  84  OkL  788,  126  Pac.  1024;  Hooka  t. 
Kennard,  28  Okl.  467,  114  Pac  744;  Wood- 
ward et  aL  T.  De  Graffenrled,  86  Okl.  81, 131 
Pac.  162. 

In  the  case  of  Sanders  v.  Sanders  et  al., 
supra,  this  court,  ^awaking  through  Mr.  Jus- 
tice Turner,  announced  this  role: 

"The  allotment  of  a  dtizen  of  the  Greek  Na- 
tion, set  apart  to  her  under  an  act  of  Congress 
approved  JuDG  2S,  189S,  who  dies  in  possession 
thereof  prior  to  an  act  of  Congress  approved 
March  ij  1001,  without  receiving  her  certificate 
of  allotment  therefor,  is  distributable  to  her 
heirs  under  patent  therefor  to  them  subsequent- 
ly issued  according  to  the  laws  of  descent  and 
aistributioo  of  the  Creek  Nation  as  provided  in. 
sections  6  and  7  of  the  act  last  aforesaid." 

Commissioner  Rosser,  speaking  for  this 
court.  In  the  case  of  Woodward  et  al.  v.  De 
Graffenrled,  supra,  discussing  a  similar  ques- 
tion, said: 

"Where  a  woman  enrolled  as  a  Creek  freed- 
man  selected  an  flllotment  under  the  provisions 
of  section  11  of  the  Curtis  BiU  (Act  June  28, 
1898,  c.  517,  30  Stat.  497),  and  died  before  the 
adoption  of  the  Original  Creek  Tr«aty  CAct 
March  1,  1901,  c  676,  31  StaL  861),  and  the 
land  M  selected  was  allotted  to  her  helm  aftsr 
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her  death,  Hie  Greek  1a«r  of  descent  and  diatrl- 
bDtioii  governs  the  descent  of  the  Isnd,  and  the 
Arkansu  law  of  deacent  and  distribation  does 
aot  apply." 

The  record  elearlr  shows  that  the  land  in 
controversy  was  selected  and  filed  upon  by 
•aid  deceased  allottee  during  her  lifetime, 
and  that  she  was  In  poaeeeslon  themtf  at 
the  time  of  her  death,  under  section  11  of 
the  Cnrtis  Act,  and  that  said  laud  was  al- 
lotted under  the  act  of  CoueresB  approved 
March  1.  1001,  ratifying  the  Original  Greek 
Agreement,  and  we  therefore  hold  that  the 
law  of  descent  and  distribution  of  the  Creek 
Nation  controls. 

Connsel  for  the  respectlTe  parties  having 
conceded,  In  their  brlefft,  that  the  Jndgment 
of  the  trial  court  ahomd  be  affirmed,  If  the 
Creek  law  of  descent  and  distribution  con- 
trols, we  therefore  recommend  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

PBB  CURIAM.  Ad<9>ted  In  wfaola 


liEVT  et  al.  t.  GROSS.   (No.  4232.) 
(Supreme  Court  of  Oklahoma.    May  25,  1915.) 

(Sttllabtu  brf  the  Oourt.) 

1.  BrOKEBS  ^a07— RiOHT  to  CoUlOflBZOS— 

Dual  Agbnct. 

A  broker,  acting  for  both  parties  in  effect- 
ing a  deal,  can  recover  compensation  from  nei- 
ther, unless  his  double  employment  was  known- 
snd  assented  to  by  both  parties  to  the  trans- 
action. 

[Ed.  Note.~-ror  other  cases,  see  Brokers, 
Cent.  Dig.  8f  52-54 ;  Dea  Dig.  «»G7.] 

2.  Appeal  and  Ebbor  ^s^lOW— Gbouhd  vob 

KKVEBSAL— I NSTRUCTI0N8— ]  88UES. 

An  instruction  upon  a  material  Issue,  not 
raised  by  the  pleadings,  Is  reversible  error. 

fEd.  Note. — For  other  caRes,  see  Appeal  and 
Error.  Cent  I>ig.  }  4220;  Dec.  Dig.  «=>1066.1 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Oonn- 
ty :  W.  R.  Taylor,  Judge. 

Action  by  Sam  T^ry  and  another,  doing 
business  as  Levy  Bros.,  against  F.  A.  Gross. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.  Berersed  and  remanded. 

Thla  is  an  action,  instituted  by  Sam  Levy 
and  Leon  Levy,  doing  business  as  Levy  Bros., 
plaintiifs  In  error,  berrinafter  called  plain- 
tlfCs,  against  F.  A.  Gross,  defoidant  In  error, 
hereinafter  called  defendant,  upon  a  writtm 
(Aligatloai  for  $1,000  for  the  services  of  plain- 
tiffs In  securing  a  lease  to  defoidant  fn»n 
A.  If.  Barber  of  certain  lots  in  Oldahoma 
City,  named  in  said  lease,  and  specifying 
that  said  $1,000  was  to  be  dedncted  from  the 
amount  of  cash  that  was  deposited  by  de- 
fendant with  said  Barber  to  secure  the  per- 
formaaee  of  the  covenants  of  the  lease  on 
the  part  of  defendant.  The  evidence  in  the 
case,  BO  far  as  we  deem  necessary  to  consider 
the  same,  is  that  plaintiffs  are  real  estate 
agents,  doing  business  In  Oklahoma  City,  and 
were  emplf^ed  to  secure  for  said  defendant 


the  lease  of  said  lots  named  In  said  writing. 
Tliere  were  admissions  by  plaintiffs,  to  the 
effect  that  tbey  received  from  said  Barber 
the  sum  of  $1,000  as  a  commission  for  secur- 
ing said  tease,  on  the  part  of  said  Barber, 
and  that  plaintiffs  did  not  Inform  defendant 
they  had,  or  were  to  receive,  said  commission 
from  said  Barber  for  negotiating  said  deaL 
That  the  piaiutlffs  received  said  commission 
from  Barber  for  malcing  said  lease  by  and 
between  the  defendant  and  said  Barl)er  was 
not  pleaded  in  any  manner  by  defendant. 
The  court,  among  other  instructions,  instruct- 
ed the  Jury  as  follows: 

"(5)  Xon  are  ioHtructed  that  under  the  laws  ot 
the  state  of  Oklahoma  a  real  estate  agent  can- 
□ot  represent  both  parties  to  a  transaction  and 
cannot  collect  commlssiOD  from  both  parties 
to  the  transaction,  unless  he  so  acts  with  the 
knowledge  and  consent  of  botli  parties,  and  if 
in  this  case  you  believe  from  the  evidence  by  a 

Sreponderance  thereof  that  the  defendant,  F.  A. 
rross,  did  not  know,  at  the  time  he  signed  the 
instrument  or  obligatioa  eaed  on,  tliat  the  plain- 
tiffs, Levy  Bros.,  were  to  receive,  or  had  re- 
ceived,  a  commission  from  one  Barter  for  pro- 
curing the  contracts  with  the  defei^ant,  uen 
and  in  tliat  event  your  verdict  should  be  for 
the  defendant** 

Plaintiffs  duly  excepted  to  the  glTing  of 
said  Instruction.  The  Jury  found  in  favor  ot 
defendant  Plaintiffs,  within  the  time  re- 
quired by  law,  filed  a  motUm  tor  new  trial, 
which  motion  was  overroled,  and  Judgment 
entered  in  acoiffdanoe  with  the  finding  of 
the  jnry.  From  Qiis  Judgment  this  appeal 
Is  prosecuted. 

Warren  K.  Snyder,  of  Oklahoma  City,  for 
plaintUFs  in  error.  J.  S.  Ross  and  Herbert 
M.  Peck,  both  of  Oklahoma  City,  for  defend- 
ant in  error. 

COLLIER,  a  (after  stating  the  facts  as 
above).  [1]  Gharge  numbered  5,  above  quot* 
ed,  correctly  states  the  law,  where,  as  in  this 
case,  it  api)ears  that  the  brokers  were  charg- 
ed with  duties  which  required  the  exercise 
of  their  discretion.  A  real  estate  agent,  who 
receives  a  commission  from  both  the  lessor 
and  tiie  lessee  of  a  real  estate  lease,  must 
prove  tliat  such  relation  was  known  Iry  both 
parties,  and  that  ttiey  both  assented  thereto. 
Sklrvin  v.  Gardner  et  aL,  S6  OfcL  SLS,  128 
Paa  729. 

"A  broker,  acting  for  both  parties  In  effecting 
an  exchange  of  property,  can  recover  compensa- 
tion from  neither,  nnless  his  double  employment 
was  known  and  assented  to  by  both."  Walker 
V.  Osgood,  98  Mass.  348,  98  Am.  Dec.  168. 

One  cannot  act  as  agent  for  both  seller 
and  purchaser,  unless  both  know  of  and 
assent  to  his  undertaking,  and  receive  c<»n- 
peiisfltlon  from  both.  Holcomb  v.  Weaver, 
130  Mass.  265 ;  Byrd  v.  Huglies,  84  ILU  174, 
25  Am.  Rep.  442;  Atlee  v.  Fink,  75  Mo.  100, 
42  Am.  Rep.  385;  Scrlbner  v.  Collar,  40  Mich. 
376,  29  Am.  Rep.  641.  PiaioUffs  herein  are 
real  estate  brewers,  and  attempted  to  serve 
two  masters  in  one  transactiffli.  There  is  the 
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hl^eat  authority  for  saying  "tbat  OUs  can- 
not be  done."   Alattbew,  6:24. 

[2]  But  defendant  did  not  plead  tbat  plain- 
tiffs, unknown  to  him,  were  also  to  be  paid  a 
commission  by  the  lessor,  or  tbat  he  assented 
thereto,  and  the  court  committed  reversible 
error  in  giving  said  instruction  numbered  6. 

In  Chambers  v.  Van  Wagner,  82  Okl.  774, 
123  Pac.  1117.  this  court  held: 

"An  instructioD  tipon  a  material  issue,  not 
raised  by  the  pleadings,  when  excepted  to,  ib 
reversible  error." 

See,  also,  American  Jobbing  Association  v. 
James,  24  OkL  460.  103  Pac.  670. 

Inasmuch  as  the  giving  of  charge  number- 
ed 6  was  reversible  error,  It  Is  not  thought 
necessary  to  consider  the  other  assignments 
of  error  presented,  and  henoe  same  will  cot 
be  considered. 

For  the  error  pointed  out,  this  case  should 
be  reversed  and  remanded. 

PBB  CURIAM.  Adopted  in  wholes 


WIMBERLT  V.  WINSTOCE  et  aL 
(No.  8724.) 

(Supreme  Court  of  Oklahoma.   May  29,  1915.) 

(SyllaiMt  by  the  Covirt.) 

1.  Feaudulent  Corvetakces  «=>101— Cok- 
vetancb  of  i.and  — rei.i.ti0n8  —  pboof  of 

FKA.UD. 

In  a  suit  in  equity,  attackiug  a  conveyance 
ot  lands  as  fraudulent  against  creditors,  the 
fact  that  tbe  parties  to  the  conveyance  are  re- 
lated by  blood  or  marriage  does  not,  of  itself, 
establish  fraud  in  such  transfer ;  but  such  fact 
of  relationship  may  be  considered  io  connection 
with  other  evidence,  leading  to  impeach  the 
transaction;  and  in  such  case,  especially  if  be- 
tween near  relations,  who  are  members  of  tbe 
same  household,  the  transactions  will  be  given 
much  closer  scrutiny  than  if  between  strangers. 

[Ed.  Note.— For  other  cases,  tee  Fraudulent 
Conveyances,  Cent.  Dig.  |  32Q ;  Dec  Dig. 
101.] 

2.  Fbattoulent  Conveyances  «s»295— Con* 

VBYANCE   of  LaNO — I^UD  OF  CRKDITOKS— 

Scope  of  Pboof. 

In  aach  cases,  it  is  often  impossible  to 
prove  actnal  fraud  and  collusion  between  the 
parties  to  the  conveyance,  when  attacked  by 
third  persons,  by  direct  and  positive  evidence; 
and  the  attacking  party  is  often  compelled, 
through  the  inherent  necessities  of  the  situation, 
to  rely  upon  presnmptive  evidence,  growing  out 
of  indicia  and  badges  of  fraud,  develo[)ed  by  the 
circumstances  attending  tbe  transaction ;  and 
therefore,  the  range  of  ioguiry  in  such  cases 
must  necessarily  be  very  extensive,  and  bring 
within  Its  scope  all  the  circumstances  bearing 
upon  the  question. 

[Ed.  Note.— For  other  cases,  see  Frandalent 
Conveyances.  Gent.  Dig.  H  867-876;  Dea  EHg. 
«s»205.] 

3.  AppBAt.  and  Bmob  «=>1176— Decision. 

In  a  case,  purely  of  equity  cognizance, 
where  the  parties  are  not  entitled  to  a  jury, 
this  court  has.  on  appeal,  tbe  power  to  go  into 
and  examine  the  evidence;  and  when  the  judg- 
ment of  the  trial  court  is  dearly  against  the 
weight  of  same,  render,  or  cause  to  be  rendered, 
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Boch  Judgment  as  the  trial  court  should  have 

rendered. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error^  CenL  Dig.  H  4&7S-4687;  Dec  EMg. 

Commlsslonerfl^  Opinion,  Division  No.  1. 
Error  from  District  Court,  Carter  Gotrnty; 
S.  H.  Russell,  Judge. 

Action  by  W.  H.  Wlmberly,  as  trustee  in 
bankruptcy  of  the  Baltimore  Mercantile 
Company,  against  B.  M.  Winstock  and  anoth- 
er. Judgment  for  defendants,  and  plaintiff 
brings  errcv.  Beversed  and  remanded. 

A.  C.  Cruce,  M.  K.  Cruce,  S.  T.  Bledsoe, 
and  Samuel  W.  Hayes,  all  of  (^lahoma  City, 
for  plaintiff  In  error.  J.  B.  Bfooru  and  J.  A. 
Bass,  both  of  Ardmore,  for  defendants  in  er- 
ror. 

BREWER,  a  This  snit  was  brought  by 
W.  H.  Wlmberly,  as  trustee  in  bankruptcy  of 
the  Baltimore  Mercantile  Company,  against 
R.  M.  Winstock  and  R.  U  Wlnstodc  The 
Baltimore  Mercantile  Company  was  a  trade- 
name for  a  copartnership,  comjHwed  of  I.  H. 
Winstock,  Sol  L.  Winstock,  and  Mrs.  A.  B. 
Levlne,  who  are  brothers  uid  sisters  respec- 
tively of  tbe  defendants. 

The  purpose  of  the  suit  was  to  caneti  a 
certain  deed,  executed  by  two  ttf  the  partners 
of  the  bankrupt  firm  to  their  sisters,  the  de- 
fendants, on  May  22,  1009,  and  which  con- 
veyed to  said  defendants  certain  &rmtng 
lands,  situated  In  Carter  and  Marshall  conn- 
ties.  It  Is  alleged  that  said  lands,  while 
standing  in  the  name  of  I.  H.  and  Sol  L. 
Winstock,  were  in  fact  the  pn^rty  of  said 
bankrupt  firm,  uid  tliat  at  the  time  the  deed 
was  made,  the  firm  and  the  bankrupt  part* 
ners  were  iiwolvent ;  and  that  the  deed  was 
without  consIderatUm,  and  was  made  with 
tbe  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  bankrupts;  that  Just  prtor 
to  making  the  deed,  the  two  brothers  entered 
Into  collusion  with  the  d^^dants.  for  the 
purpose  of  cheating  the  creditors  of  the  Bal- 
timore Mercantile  Company,  and  to  that  end, 
sent  money  belonging  to  the  firm,  which  was 
in  business  at  Ardmore,  to  tiie  defendants, 
who  resided  in  Mew  York  City,  fbr  the  pur- 
pose of  being  used  by  defendants  in  paying 
for  the  lands;  that  the  transaction  was  a 
scheme  upon  the  part  of  the  bankrupt  broth- 
ere  and  Mrs.  Iievine,  In  connectlDn  with  thdr 
New  TOTk  slaters,  the  defendants,  that  tbe 
money  should  be  furnished  from  the  business 
at  Ardmore  for  the  purpose  of  beliig  d^Kwlt- 
ed  In  New  York  In  the  name  of  the  defend* 
ant^  so  that  they  could  execute  tbelr  checks 
against  It  back  to  the  brothers  for  the  con- 
slderatlcm  named  in  the  deed;  the  intention 
and  purpose  bdng  for  the  sisters  in  New 
York  to  hold  tbe  property  in  trust  for  the 
later  use  and  benefit  of  tlie  bankmpts,  for 
the  purpose  of  hindering*  delaying,  and  de- 
frauding the  credltM^ 

The  cause  was  tried  In  the  district  coort 
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to  a  Ji»7t  and  at  the  conclualon  of  aft  the 
erldmce,  the  court,  upon  motlmi  of  defend- 
ants. Instructed  the  Jury  to  return  a  verdict 
In  their 'favor.  This  was  done,  and  judgmoit 
entered  on  the  verdict,  that  defendantfl  go 
hence  with  their  costs.  From  this  judgment 
the  plaintiff  below  brings  this  appeal  by  pe- 
tition In  error  and  case-made  duly  certified. 

[1,  2}  The  only  question  urged  by  the  plain- 
tiff In  error  Is,  that  the  court  committed  er- 
ror In  Instructing  the  jury  to  return  a  ver- 
dict In  favor  of  the  defendants.  To  show 
this,  the  brief  Is  largely  devoted  to  a  care- 
ful summary  of  the  evidence,  which  it  is 
daimed  not  only  shows  that  there  was  sub- 
stantial evidence  tending  to  show  that  the 
transfer  of  the  land  was  fraudulent,  without 
any  real  consideration — a  mere  pretense  and 
sham — but  that  it  abundantly  shows  this 
fact,  when  properly  studied  and  analysed. 
We  have  examined  the  evidence,  and  there  is 
no  doubt  but  that  there  was  evidence  in  the 
case,  tending  strongly  to  impeach  the  trans- 
action, through  wblch  the  two  members  of 
the  bankrupt  firm  passed  the  title  to  these 
lands  to  their  two  sisters,  who  were  members 
of  the  Immediate  household  of  one  of  the 
grantors.  The  story  of  the  sisters  as  to  how 
they  came  possessed  of  and  handled  the  $6,- 
000  they  claim  to  have  paid  for  the  laud,  by 
carrying  it  about  In  currency  for  seven  or 
eight  years,  from  city  to  city,  when  they 
would  put  It  In  safety  boxes,  without  making 
a  deposit  in  a  bank,  until  they  wanted  to 
pay  their  brothers  for  the  land,  when  they 
transferred  the  currency,  in  various  sums, 
from  their  deposit  box  to  the  bank,  making 
two  trips  for  this  purpose  In  one  day,  is  a 
most  remarkable,  or  at  least,  a  very  unusual 
tiling.  The  proof,  too.  that  just  prior  to  the 
payment  of  $2,500  of  the  purdtt^^  price,  and 
during  about  six  weeks  just  prior  to  the  bank- 
ruptcy, there  passed  from  members  of  the 
bankrupt  Arm  to  the  defendants  a  great  many 
registered  letters.  Is  strongly  slgnlflcant 
During  the  month  of  December,  there  was  an 
average  of  about  one  letter  a  day,  and  on  at 
least  foar  different  days,  two  registered  let- 
ters were  sent  them  from  the  bankrupts. 
Further,  It  Is  shown  that  tbe  deed  was  exe- 
cuted and  recorded  weeks  before  defendants 
daim  to  have  made  tbe  trade  and  paid  for 
the  land,  whl<di  neither  cS  tbem  had  ever 
seen  nor  knew  anything  atxnit,  either  as  to 
quantity,  quality,  or  value.  One  of  the  de- 
fendants saya  she  did  not  know  whether  tiie 
property  was  a  farm,  or  <dty  property.  She 
Beans  to  have  thought  It  to  be  the  latter. 
There  are  also  many  other  slgnlflcant  dr- 
camstancea,  not  necessary  to  mention,  as  we 
think  there  should  be  a  new  trial  ordered. 

But  defendants  in  error  now  say  that  this 
Is  purely  a  case  of  equity  cognizance,  and 
that  as  a  verdict  ct  the  Jury  would  have  been 
only  adiiB(»7.  that  we  should  treat  the  judg- 
ment rendered  on  the  verdict  as  a  decision 
of  a  chancellor  upm  all  the  evidence.  This 
Is  an  equity  case ;  it  Is  not  a  wa^t  for  "the 
recovery  of  money,  or  apedflc  real  or  per- 


Bonal  pnverty,"  wltbbi  Qie  porvlew  of  aec- 
ti<m  4903,  Rev.  Laws  19ia  To  be  Bare,  Its 
purpose  was  to  recover  these  lands,  as  assets 
of  the  estate,  but  this  was  to  be  effectuated 
through  an  equitable  decree,  declaring  the 
title  holders  to  be  holding  as  trustees,  etc. 

Our  views  of  the  evidence,  and  the  natural 
and  legitimate  inferraicea  and  deductions  to 
be  drawn  from  It,  are  so  at  variance  with 
the  views  of  tbe  trial  court,  as  evidenced  In 
the  direction  to  tbe  juir*  that  we  are  led  to 
believe  that  tbe  trial  judge  must  have  been 
laboring  at  the  time  under  a  misappr^enslon 
of  the  mles  of  equity,  or  of  evidence,  at^ilica- 
ble  to  a  case  of  this  nature,  and  therefore  er- 
roneously concluded  that  because  the  plain- 
tiff could  produce  no  witness  who  could,  from 
actual  knowledge,  testify  that  there  was  col- 
lusion between  the  parties,  and  fraud  In  the 
sale,  that  he  bad  failed  In  bis  proof.  This 
court  has,  in  Brooks  v.  Garner^  20  OkL  28^ 
94  Pac.  694,  w^  said: 

"This  suit  is  oue  to  declare  a  constructive 
trusL  Tlie  facts  growing  out  of  legal  and  ac- 
tual fraud  and,  as  usual,  the  evidence  thereof 
are  largely  In  the  breasts  of  the  parties  perpe- 
trating it.  This  condition  Is  particularly  true 
in  cases  where  the  question  of  good  faith  is  in- 
volved. The  plamtiu,  by  reason  of  this  inher- 
ent situation,  lacks  the  power  of  delving  into  the 
minds  of  tbe  parties  and  drawing  forth  physi- 
cal evidence  of  the  evil  motives  of  bis  adversa- 
ries; and  he  is  thereby  driven  to  the  neceesitr 
of  establishing  it  by  circumataQtial  evidence, 
and  by  proving  the  acts  which  are  known  in 
law  as  badges  of  fraud.  Speaking  on  this  sub- 
ject, Mr.  Wait  (Fraudulent  Conveyaucea,  9  229) 
says:  'Badges  of  fraud  are  suspicious  circum- 
stances that  overhang  a  transaction,  or  appear 
on  the  face  of  the  papers.  '  The  possible  indicia 
of  fraud  are  so  numerous  that  no  court  could 
pretend  to  anticipate  and  catalogue  them,  A 
single  one  may  stamp  the  transaction  as  fraud- 
uleut,  and,  when  several  are  found  in  combina- 
tion, strong  and  clear  evidence  on  the  part  of 
the  upholder  of  the  transaction  will  be  required 
to  repel  the  conclusion  of  fraud.' 

"In  the  case  of  Kins  v.  Moon,  42  Mo.  651- 
S54,  tbe  court  saya:  'While  the  law  will  not 
imply  or  presume  fraud,  yet  common  experience 
teaches  that  it  is  seldom  that  any  direct  or  pos- 
itive proof  can  l>e  obtained  in  regard  to  any 
given  transaction,  no  matter  how  fraudulent  it 
may  be.  Fraud,  In  common  with  the  highest 
crimes  known  to  law,  is  commonly  made  out  by 
circumstantial  or  presumptive  evidence.  The 
very  charge  implies  color  and  disguiee,  to  be 
dissipated  by  indicia  alone.  Per  Cowen,  J., 
Waterbury  v.  Sturtevant,  18  Wend.  (N,  T.) 
853.  Fraud  may  be  presumed  in  equity,  but 
must  be  proved  at  law.  Therefore  courts  of 
equity,  it  is  said,  will  act  upon  circumstances 
as  indicating  fraud  which  courts  of  law  would 
not  deem  satisfactory  proofs;  or,  in  other 
words,  will  grant  relief  upon  the  ground  of 
fraud  established  by  presumptive  evidence, 
which  evidence  courts  of  law  would  not  always 
deem  sufficient  to  justi^  a  verdict.  Jackson  v. 
King.  4  Cow.  (N.  T.)  207,  1&  Am.  Dec.  364; 
1  Story,  Eq.  Jur.  arts.  19(>-1{^  and  eases  cit- 
ed ;  3  Qreenl.  Ev.  art.  264.  The  range  of  in- 
quiry in  the  investigation  must  necessarily  be 
very  extensive,  and  bring  witiila  its  acfute  all 
the  circumstances  twaring  upon  tbe  question.' 

"In  the  case  of  McDanfels  v.  Perkins.  64 
Iowa,  174,  19  N.  W.  902,  the  court  says:  TPhe 
members  of  this  court  have  all  read  the  evidence 
separately,  and  have  readied  the  conclusion 
that  tbe  plaintiff's  allegations  are  sustained. 
While  no  on«  fact  la  proven  which,  takaa  by  It^ 
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self,  would  necessarily  Bhow  frand,  yet  we  can- 
not divest  ourselves  of  the  impression  tliat  a 
fraudulent  result  was  intended,  when  we  look 
at  the  case  as  a  whole.' " 

Note  the  expressioD  in  King  T.  Moon,  su- 
pra: 

"Fraud  may  be  presumed  in  equity,  bat  must 
be  proved  at  law. 

The  court  and  counBel  were  trying  this 
case  as  a  law  case,  and  the  error  as  to  the 
nature  of  the  case  la  very  probably  the  rea- 
son for  the  error  as  to  the  probative  effect 
of  the  evidence,  and  therefore,  of  the  instruc- 
tion to  find  for  defendants. 

It  may  also  be  quite  pertinent  to  call  at- 
tention to  the  general  rules  applied  to  the 
construction  of  conveyances  between  near 
relatives,  which  Is  quite  folly  stated  In  20 
Oyc,  601,  as  follows: 

"The  fact  that  the  parties  to  a  coDveyaoce 
are  related  to  each  other,  either  by  blood  or 
marriage,  does  not  of  Itsdf  establish  frand  in 
the  transfer;  but  the  fact  of  relationship  may 
properly  be  considered  in  connection  with  oth- 
er evidence  tending  to  impeach  the  transaction. 
Id  some  states  ft  is  held  that  the  transaction 
will  be  more  closely  scrutinized  than  if  it  were 
between  strangers,  and  that  it  may  be  shown  to 
be  fraudulent  by  less  proof  than  In  casM  where 
such  relationship  does  not  exist ;  and  that  the 
party  claiming  the  benefit  of  such  transaction 
is  held  to  a  fuller  and  stricter  proof  of  its  jus- 
tice, and  the  fairness  of  the  transaction,  after 
it  is  shown  to  be  prima  facie  fraudulent,  than 
would  otherwise  be  required.  If  a  fair  price 
is  paid,  the  transaction  will  not  be  held  fraud- 
ulent merely  because  the  parties  are  related  to 
each  other;  but  the  conveyance  will  be  looked 
on  with  suspicion  where  the  grantor  is  heavily 
indebted  and  the  conveyance  is  of  all  his  prop- 
erty. If  the  consideration  is  fictitious  and  the 
conveyance  is  made  when  the  grantor  is  in- 
solvent, the  ronve:rance  will  be  set  aside.  If 
the  consideration  is  inadequate,  the  sale  will 
be  deemed  fraudulent  where  the  seller  is  heav- 
ily indebted  and  the  sale  is  attended  with  sus- 
picious  eircnmstances,  such  as  tlie  fact  that 
the  transferee  is  possessed  of  no  means,  the  fact 
that  the  sale  is  one  of  long  credit,  the  fact  that 
there  is  no  reasonable  apparent  motive  for  the 
purchase,  the  fact  that  the  sellpr  takes  an  ac- 
tive interest  in  the  property  and  business  after 
its  transfer,  the  fact  that  the  parties  cannot 
explain  how  the  indebtedness  with  the  grantee 
arose  and  how  the  amount  claimed  is  made  up, 
or  the  fact  that  the  consideration  is  an  unse- 
cured note  of  the  grantee  who  is  insolvent,"  etc. 

[3]  But,  it  Is  answered,  the  judgment  of 
the  court,  finding  for  defendant,  had  evidence 
to  support  It,  and  therefore  this  court  can- 
not go  into  the  record,  further  than  to  ascer- 
tain this  fact  That  would  be  true,  if  this 
was  a  law  case,  one  which  must  be  tried  to  a 
jury,  unless  the  right  is  waived ;  but  de- 
fendants have  convinced  us,  and  we  have 
held,  that  it  is  not.  Therefore,  being  purely 
an  equity  case,  we  would  bare  the  right  to 
go  into  and  weigh  the  evidence,  and  reverse 
the  Judgment  of  the  trial  court,  if,  upon  a 
consideration  of  all  the  evidence.  It  Is  made 
clear  that  the  Judgment  was  contrary  to  the 
weight  of  the  evidence.  On  this  point,  this 
court,  in  Sctoock  v.  Fish,  144  Paa  584,  dls- 
cussea  the  statutes  in  the  light  of  the  con- 


sUtutlixial  provision,  and  announce  the  fol- 
lowing rule: 

"  •  •  •  The  true  rule,  and  which  should  be 
recognized  by  this  conrt,  is,  in  all  cases  which 
were  cognizable  only  in  a  court  of  chancery,  it 
is  the  duty  of  this  court  to  consider  the  whole 
record,  to  wei?h  the  evidence,  and,  when  the 
judgment  of  the  trial  court  is  clearly  against 
the  weight  of  the  evidence,  render  or  cause  to 
be  rendered  such  judgment  as  the  trial  court 
should  have  rendered.'* 

Under  the  authority  of  the  above  case,  we 
might  go  into  the  evidence  here  and  decide 
on  its  weight,  and  render  a  proper  decree; 
but  we  do  not  feel  that  it  would  he  exactly 
right  to  do  BO,  for  the  reason  that  as  tlie 
court  tried  the  case  as  at  law.  It  may  be  that 
all  the  proof  allowable  In  equity  has  not 
been  developed. 

We  are  therefore  of  the  opinion  that  the 
cause  should  be  reversed  and  remanded  for 
a  new  trial  on  the  merits. 

PER  CUBIAM.  Adopted  In  wbolOb 


STATB  ex  Td.  UOSE  et  al  T.  DISTBICT 
COURT  or  UAXtSUALL  COUNTY 
et  aL    (No.  7167.) 
(Supreme  Court  of  Oklahoma.   May  25, 
(Svllabut  hy  the  Oowt.) 

1.  PaoHiBiTioR  ^=a3  — Bight  to  Hemeot  — 
EJxisTENCE  or  Obdinabt  Rehedt. 

Prohibition,  being  an  extraordinary  rem- 
edy, cannot  be  resorted  to  when  ordinary  and 
usual  remedies  provided  by  law  are  available. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  §§  4-19;   Dec.  Dig.  ®=>3.] 

2.  Pboiiibitiopi  €=>3 — Grounds  for  Remedt. 

The  writ  will  not  be  awarded  on  account 
of  inconvenience,  expense,  or  delay,  dot  for  the 
reason  that  the  'appUcants  may  not  be  able  to 

secure  a  supersedeas  bond. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  ES  4-19;   Dec.  Dig.  ^3.] 

3.  Appeal  and  Ebbob  <S=>460— Riqht  of  Ap- 

PEAl/— SUPEttSEDEAS  BOND. 

The  right  of  appeal  does  not  depend  npon 
the  giving  of  a  suparsedeas  bcmd,  as  tbe  only 

object  and  effect  of  such  bond  is  to  stay  execu- 
tion, and  if  the  decree  of  partition  should  be 
without  authority,  and  not  within  the  jurisdic- 
tion of  the  court,  it  would  be  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror^CfmL_Di^^ H  2217-2226,  2245,  2246; 

4.  Pbouibxtion  ®=»^BiaHT  to  Remedt— 
Beuedt  by  Appeal— Partition. 

This  is  an  original  application  for  a  writ 
of  prohibition,  directed  against  the  district 
court  of  Marshall  connty  and  t^e  presiding 
judge  of  tliat  district,  seeldng  to  prevent  said 
court  and  judge  from  entering  a  decree  parti- 
tioning certain  real  estate,  known  as  restricted 
Indian  allotment  lands,  belonging  to  fnll-blood 
Mississippi  Choctaw  Indiana,  by  uiheriCance,  as 
heirs  of  their  mother,  who  was  also  a  full-btood 
Mississippi  Choctaw  Indian.  The  court  had  ju- 
risdiction of  the  parties  and  the  subject-matter. 
Held  that,  the  applicants  for  said  writ  having 
an  adequate  remedy  by  appeal  from  tbe  decree 
of  partition,  tbe  writ  should  be  denied. 

[Ed.  Note.— For  other  casea,  see  Prohibition, 
CenL  Dig.  H  4-19;   Dec  Dig.  «=»3.] 


«5>For  other  cases  see  same  uple  an!  KBY -NUMBER  in  all  Key-NUmbwed  SlgasU  and  IndsxM 
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Commissioners'  (^;>l]il<ni.  Division  No.  4. 
Origliutl  appUcadon  for  writ  of  prohibition 
by  the  State,  on  the  relation  of  Jobn  Mose 
and  others,  against  tbe  District  Conrt  of  Mar- 
shall County  and  Jesse  M.  Hatchett,  Judge 
of  tbo  Sixth  Judicial  District  and  of  the  said 
District  Court   Writ  denied. 

J.  B.  Moore,  of  Ardmore,  tor  relators. 
Eennamer  &  Coakley.  of  Madill,  and  H.  A. 
Ledbetter,  of  Ardmore,  for  resp<»ident8. 

ROBBERTS.  C.  This  Is  an  original  action 
In  this  court,  In  which  the  plaintlfl  seeks  to 
prohibit  the  district  court  of  Marshall  coun- 
ty, and  the  iwesldlim  Judge  of  said  district, 
from  entering  an  order  partitioning  certain 
real  estate  belon^i^  to  full-blood  Mississip- 
pi Choctaw  Indians  by  Inheritance  from  Lulu 
Hose,  deceased,  which  said  real  estate  was 
a  i>art  of  her  allotm^t,  and  conceded  by  all 
parties  herein  to  be  what  Is  known  as  re- 
stricted Indian  land. 

The  original  apifllcatlon  for  writ  of  prohi- 
bition was  filed  in  tbia  court  on  the  23d  day 
of  February,  at  which  time  the  usual 
alteniatlTe  writ  was  Issued,  and  duly  served 
on  defendants.  Since  then  an  amended  peti- 
tion has  be&i  filed,  which  Is  in  substance  as 
follows: 

"All  of  tbe  petiHonera.  os  Bhown  by  the  final 
rolls  of  the  Tive  Civilized  Tribes,  are  foU-blood 
Missisaippi  Clwctaw  Indians.  They  are  the 
heirs  of  Lulu  Moee,  deceased,  who  was  also  a 
full-blood  MissiHsippi  Choctaw  lodiao,  and  who 
died  some  time  daring  the  year  1904,  in  that 
portion  of  the  state  now  embraced  in  Marshall 
county;  that  she  left  two  other  minor  heirs, 
the  same  being  grandcbildreD,  who,  by  their 

f uardian.  sold  their  interest  In  the  allotment  of 
^lu  MoHe  to  W.  C.  Campbell ;  and  that  the 
said  W.  C.  Campbell  now  claims,  by  virtne  of 
said  conveyance,  an  undivided  one-sixth 
interest  in  that  portion  of  tbe  allotment  of  Lulu 
Mose,  described  es  follows ;  Lots  1  and  2,  E. 
%  of  the  N.  W.  V*,  N.  W.  M.  of  the  N.  E.  % 
of  the  8.  W.  ^  of  section  7,  township  X  south, 
range  5  east.  Marshall  county,  state  of  Okla- 
homa. The  said  purchaser.  W.  C.  Campbell,  in- 
stituted and  filed  in  the  district  court  of  Mar- 
shall county,  state  of  Oklahoma,  his  petition,  in 
which  he  makes  tbe  petitioners  in  this  case  de- 
fendants, and  setting  up  in  said  petition  the 
facts  as  hereinbefore  alleged,  and  seeks  thereby 
to  have  the  district  court  of  Marshall  county 
determine  the  interests  of  all  parties  in  said  lit- 
igation, and,  after  determining  their  interest,  to 
appoint  three  commissioners  to  make  the  par- 
tition of  said  lands,  to  apportion  the  cost,  at- 
torney fees,  and  other  expense  which  may  oc- 
cur in  said  action  among  the  various  parties; 
that  the  petitioners  herein  filed  their  motion  to 
dismiss  said  cause  in  the  district  court,  on  the 
grounds  that  the  court  had  no  jurisdiction, 
which  motion  was  overruled,  and  thereupon  tbe 
said  petitioners  herein,  defendants  in  the  court 
below,  filed  their  general  and  special  demurrer, 
and  especially  attacked  the  jurisdiction  of  tbe 
eoart,  wbicb  was  overmled.  Petitioners  aver 
that  tbe  district  court  of  Marshall  county  has 
no  Jni^dictlon  to  appoint  commissioners  and 
decree  a  partition  of  said  real  estate,  for  the 
reason  Uiat  the  same  wonld  be  in  effect  a  convey- 
ance of  tbe  Interest  of  these  petitioners,  which 
interest  tbey  have  by  virtue  of  being  heirs  of 
Lulu  Mose,  deceased,  and  they  being  full-blood 
Indians,  and  tbe  same  constituting  a  portion  of 
her  allotment,  their  interest  could  be  conveyed 
only  by  the  approval  of  the  county  court  having 
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Jurisdiction  of  the  settlemrat  d  tiie  estate  of 
the  deceased  allottee.  Lulu  Muse.  Petitioners 
further  aver  that,  they  and  each  of  them  being 
full-blood  Mississippi  Choctaw  Indians,  they 
have  no  personal  property  and  no  real  estate 
except  lands  which  are  inalienable,  and  are  not 
subject  to  be  incumbered  by  any  deed,  debt,  or 
obligation,  and  are  free  from  execution,  and  by 
reason  thereof  they  are  unable  to  make  a  super- 
sedeas bond,  or  cause  one  to  be  executed,  and, 
if  the  court  should  partition  said  real  estate, 
their  interest  being  so  small,  and  their  title  to 
same  being  douded,  it  would  be  impossible  for 
them  to  sell  or  convey  the  same.  It  would  also 
deprive  them  of  tbe  use  and  occupancy  of  said 
premises  and  wonld  cause  a  great  and  irrepara- 
ble injury  to  Mid  petitioners." 

[1,4]  To  this  petition  the  respondents  filed 
a  general  demurrer,  and  the  case  now  stands 
upon  that  demurrer.  We  are  confronted  on 
the  outset  with  the  question  as  to  whether 
the  writ  of  prohibition  prayed  for  herein  is 
the  proper  remedy.  Counsel  for  respondents 
do  not  touch  upon  that  matter  In  their  briefs, 
and  therefore  we  take  It  that  they  rest  tbelr 
case  entirely  upon  the  question  of  the  juris- 
diction and  power  of  the  district  court  to 
proceed  vrlth  the  decree  of  partition.  But 
as  this  Is  an  extraordinary  proceeding,  and 
a  power  that  should  be  cautiously  assumed 
and  used,  we  have  taken  the  precaution  and 
resp(MDslbllity  upon  ourselves  to  investigate 
the  subject,  lest  we  exercise  so  mandatory 
a  prerogative  without  complete  justification. 
As  stated  in  Cyc.  vol.  32,  5S8: 

"A  writ  of  prohibition  is  a  prerogative  writ, 
to  be  used  with  great  caution  and  forbearance, 
for  the  furtherance  of  justice,  and  for  securing 
order  and  residarity  in  all  the  tribunals  where 
there  Is  no  ouer  r^ular  and  ordlnafy  remedy." 

The  usual  test  of  the  right  to  the  writ  Is 
whether  the  Inferior  court  has  jurisdiction 
of  tbe  subject-matter.  As  stated  In  Cyc.  toL 
32,  at  page  613: 

"Prohibition  will  not  Issue  where  there  Is  an- 
other adequate  remedy  at  law  or  In  equity,  read- 
ily available  to  the  applicant,  either  by  appeal^ 
or  writ  of  error,  or  by  any  other  writ,  motion* 
or  proceeding  appropriate  to  the  relief." 

We  recognise  the  fact  that  tbt  line  between 
an  adeqnate  and  inadeqaate  remedy  Is  often 
dim  and  uncertain,  and  depends  frequently 
uptm  trend  of  mind  of  the  court  passing  np- 
on  tbe  question,  and  always  very  largely  up- 
on the  facta  and  circumstances  of  the  case 
In  band;  but  It  aeons  that  this  court  has 
at  least  to  a  great  extent  settled  that  mat- 
ter, by  giving  a  dear  definition  of  the  term 
"adequate  ronedy  at  law,"  ao  tar  aa  It  ap- 
plies to  the  right  to  obtain  or  Issue  a  writ  vt 
prcdklblUon. 

[2]  In  Plone«-  TeL  A  TeL  Go.  ▼.  City  of 
BarUesvUle,  27  Okl.  214,  111  Pac.  214,  Ju- 
tloe  Williams,  speaking  for  the  court,  says: 

"Such  extraordinary  writ  will  not  be  awarded 
when  tbe  ordinary  and  nsual  remedies  provided 
by  law,  such  aa  appeal,  writ  of  error,  certio- 
rari, or  other  modes  of  review  or  Injunction, 
are  available.  •  *  *  There  Is  no  general  rule 
by  which  tlie  adequacy  or  inadequacy  of  a  rem- 
edy can  b«  ascertained,  but  tbe  question  is  one 
to  be  determined  upon  the  facts  of  each  partic- 
ular case.  The  writ  will  not  be  issued  on  ac- 
count of  the  inconvenience  expense,  or.  delay 
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of  other  remedies,  hot  will  be  panted  where  the 
remedy  available  is  insutScient  to  prevent  im- 
mediate injury  or  hardship  to  the  party  com- 
ptaiuiDg,  particalarly  in  criminal  cases.  *  *  * 
It  appears  that  in  criminal  cases  neither  ap- 
peal, habeas  corpus,  nor  certiorari  will  be  a 
plain,  speedy,  or  adequate  remedy." 

In  Morrison  v.  Brown,  Judge,  et  al.,  28 
Okl.  201,  109  Pac.  237,  this  court  held; 

"Prohibition,  being  an  extraordinary  writ, 
cannot  be  resorted  to  when  the  ordinair  and 
nsual  remedies  provided  by  law  are  available." 

[3]  The  langtiage  here  used  Is  plain  and 
cannot  be  misunderstood.  It  the  applicant 
tor  a  writ  of  prohibition  has  a  remedy  by 
appeal,  the  writ  will  not  Issue.  That  Is  the 
settled  rule  and  doctrine  of  this  court  There 
Is  no  question  but  what  an  appeal  from  a 
decree  of  partition  lies  from  the  district  court 
to  this  court,  nor  does  the  right  to  appeal 
depend  upon  the  giving  of  a  supersedeas 
bond.  The  object  and  effect  of  the  bond  Is 
BloipSy  to  stay  execution — nottalng  more.  Be- 
sides, if  the  decree  of  partition  should  be 
without  authority  and  not  within  the  Juris- 
diction of  the  court.  It  would  simply  be  a 
nullity  and  void.  The  purchaser  at  the  sher- 
iff's sale,  If  it  should  go  to  that  extentt  would 
have  notice  at  the  appeal,  and  therefore 
could  not  be  an  Innocent  or  protected  pur- 
chaser. In  a  recent  case,  not  yet  officially 
published.  Justice  Hardy,  speaking  for  the 
court  upon  the  questl^m  of  the  Issuance  and 
use  of  the  writ  of  prohlbitiDn,  ssys: 

"Tt  is  a  well-settled  rule  is  this  state  that 
where  an  inferior  court  has  Jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  where  an 
appeal  will  lie  from  the  order  or  judfimeot  of 
the  court  in  said  cause  to  the  Sopreme  Court, 
pending  which  appeal  such  order  may  be  super- 
seded, a  writ  of  prohibition  will  not  Ue,  even 
though  such  court  may  make  an  erroneous  ap- 
plication  of  the  law  to  the  facts  therein." 
Raiding  v.  Hudson,  Judge  (No.  5690)  146  Pac 

"The  writ  of  prohibition,  being  en  extraordi- 
nary writ,  cannot  be  resorted  to  when  the  ordi- 
nary and  nsual  remedies  provided  by  law  may 
be  availed  of  by  the  party  complaining."  Mor* 
rison  v.  Brown,  Judee.  26  Okl.  201,  109  Pac. 
237;  Hemdon  v.  Hammond,  County  Judge,  2S 
Okl.  616,  115  Pac.  77S :  Ex  parte  Oklahoma, 
220  U.  S.  191,  81  Sup.  Ct.  426,  55  L.  Ed.  431 ; 
State  V.  Huston,  27  Okl.  606,  113  Pac.  190,  34 
L.  R.  A.  (N.  S.)  380. 

From  the  holdings  of  this  court  it  is  evl- 
tieat  that  the  writ  should  be  denied. 

PERCUBIAM.  Adopted  in  wbol& 


SODLAND  TAU^T  RT.  CO.  T.  BEBBT. 

(No.  7132.) 

(Supreme  Court  of  Oklahoma.   Hay  25,  1916.) 

(SyllabuM  by  the  Court.) 

Appbai.  ANn  Ebbob  «=»667— Casb-Madb  — 
Withdrawal  fob  Cobbection. 
Under  section  5243,  Rev.  Laws  of  1910,  the 
Supreme  Court  has  the  authority  to  permit  the 
case-made  to  be  withdrawn  for  correction,  and 
matters  omitted  therefrom  may,  under  the  di- 


rection of  the  trial  judge,  be  incorporated  in 
the  case-made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^Tor,  Cent  Dig.  H  2830-2833;  Dec  Dig. 

Commissioners'  *Oplnlon,  DIWsIod  No.  4. 
Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge. 

Action  by  Ollie  Berry  by  bis  next  friend 
and  mother,  Mrs.  Minnie  Berry,  against  the 
Midland  Valley  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, and  plaintiff  applies  for  permission  to 
withdraw  case-made  for  correction.  Permis- 
sion granted. 

Farrar  L.  McCain,  of  Muskogee,  for  plain- 
tiff In  error.  W.  P.  Z,  German,  of  Muskogee, 
and  Martin  tt  Moss,  of  Tulsa,  for  defendant 
in  error. 

MATHEWS,  C.  Defendant  In  error  flies 
In  this  court  his  application  to  withdraw 
case-made,  and  for  permission  to  have  the 
same  corrected  by  supplying  an  alleged 
omission  therefrom. 

He  sets  up  In  his  motion  that  on  November 
20,  1913,  a  petition  for  removal  to  the  federal 
court  was  filed  by  plaintiff  In  error  In  the 
district  court  of  Osage  county  by  counsel  for 
plaintiff  In  error,  and  that  said  counsel  at 
the  time  stated  to  the  court  that  said  petition 
for  removal  alleged  the  residence  of  the  de- 
fendant In  error  to  be  in  the  state  of  Okla- 
homa, without  specifying  whether  It  was  In 
the  Eastern  or  Western  district,  and  that 
said  counsel  at  that  time  stated  further  to 
the  court  that  said  petition  for  removal  was 
Identical  In  Its  allegation  of  the  residence  of 
the  defendant  in  error,  with  the  petition  fur 
removal  In  the  case  then  pending  In  said 
court  In  which  one  "Henry  Walters  was  plain- 
tiff and  the  plaintiff  in  error  was  defendant, 
and  the  court  was  apprised  of  the  fact  that  In 
said  last-named  case  the  petition  for  removal 
filed  by  plaintiff  In  error  did  not  contain  a 
recital  that  the  residence  of  the  plaintiff, 
Walters,  was  In  the  Western  federal  district 
of  Oklahoma,  but,  on  the  contrary,  recited 
that  the  residence  of  the  plaintiff  was  In  the 
state  of  Oklahoma. 

It  is  further  stated  In  the  affidavit  that 
the  court  thereupon,  in  the  absence  of  the 
counsel  for  defendant  in  error,  without  mak- 
ing a  personal  examination  of  the  petition 
for  removal,  denied  the  same.  It  appears 
that  the  said  petition  for  removal  recites 
that  the  situs  of  plaintiff  in  error  was  in  the 
state  of  Arkansas,  and  the  residence  of  the 
defendant  in  error  was  in  Osage  county,  the 
county  In  which  the  action  was  pending. 

The  arerments  as  to  the  alleged  statements 
to  the  court  by  counsel  for  plaintiff  in  error 
as  to  the  contents  of  the  petition  for  removal 
are  emphatically  denied  by  counter  affidavits 
filed  herein  on  the  part  of  plaintiff  in  error. 

It  Is  not  within  the  province  of  this  court 
to  decide  which  affidavits  are  true,  but  under 
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BecUon  624S,  BevUed  Laws  of  1910,  the  mo- 
tioa  ot  defendant  In  error  will  be  allowed, 
and  It  la  hereby  ordered  tbat  tbe  defendant 
In  error  la  granted  pemdaalon  to  withdraw 
the  case-made  tor  tbe  imrpose  ot  making 
ss^  correction.  If  supported  by  the  facts, 
and  sach  correction  la  to  be  made  according 
to  the  tnie  facts  to  be  determined  by  the 
trial  court,  the  same  to  be  made  In  SO  daya 
trom  this  date,  upon  ff  days'  notice  to  the 
plaintiff  in  error. 

PER  OUBIAM.  Adopted  In  whole. 


KEE  T.  SATTEBFIELD.    (No.  4066.) 
(Snpreme  Court  of  OUahoma.   May  25,  1016.) 

(Syttahma  by  the  Oomrt.) 

1.  Appeal  and  Ebbob  ^1170  >— Habhubss 

BbrOB— OVEBBULINQ  OF  OeMUBBBB. 

Where  a  demurrer  for  ml^joiDder  of  causes 
of  action  may  have  been  imprtmerly  orerrnled. 
yet  if  tbe  demurrant  was  not  fiarmed  by  socb 
ruling,  the  judgment  will  not  be  reversed,  fol- 
lowing tbe  provisioDs  of  Rev.  L.  1910,  {  6005. 

Cfi^  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4082,  40«6;  4075,  40tt8, 
4101,  44o4,  4541>-«k6;  Dec  Dig.  «»1170.] 

2.  PUEADINO  —  PbOOP  —  REQUISITES 

— Fobm  of  Action. 

Under  the  provisions  of  the  Code,  It  Is 
not  necessary  that  a  pleading  state  facts  to  bring 
the  cause  under  any  particular  form  of  action 
at  common  law,  but  it  is  sufficient  if  tbe  plead- 
ing state  facts  In  a  plain  and  concise  manner, 
from  which  tbe  court  can  see  that  the  plaintilr 
is  entitled  to  some  legal  or  equitable  relief. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  105,  106;  Dec  Dig.  «=>48.] 

5.  CoNTBAcra  *=9l47— Vendob  and  Pubchaj*- 
KB  «=»70— Land  Saie  CoNTBACi^-CoNexBUo- 

TION. 

A  contract  will  be  constmed  so  as  to  give 
effect  to  the  intention  of  the  parties  as  It  exist- 
ed at  the  time  the  contract  was  made,  so  far 
as  it  can  be  ascertained.  So,  where  a  contract 
for  tbe  sale  of  land  provided  that  the  consider- 
ation was  $5,000  in  cash,  and  the  further  con- 
sideration of  fl.OOO  worth  of  lots  to  be  platted 
and  laid  out,  being  a  portion  of  the  land  sold, 
but  tbe  contract  further  provides  that  the  ven- 
dor agrees  to  pay  tbe  market  price  for  said 
lots  at  tbe  time  they  are  set  apart  and  conveyed 
to  him,  heldt  that  the  true  meaning  of  the  con- 
tract Is  that  tbe  price  of  the  land  Is  $6,000, 
^,000  of  which  to  be  paid  fai  cash,  and  t^e  bal- 
ance of  $1,000  in  lots  to  be  set  apart  and  con- 
veyed to  the  vradee. 

_[Ed-  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  730,  743:   Dec  Bit.  «=.147 
Vendor  aud  Purchaser,  Gent  Dig.  If  1^  106- 
111;  Dec  Dig.  ^»70.] 

4.  Vendob  and  Pubchaseb  4=322  —  Laitd 
Sale  Contbact— Pcbchasb  Pbicb— Ungbb- 

TAINTT  IN  DBSCBIPTION. 

bucb  contract  is  not  void  for  uncertainty 
in  the  description  of  the  land,  because  the  $1,- 
000  worth  of  lots  is  a  part  of  the  purchase 
price,  and  not  an  agreement  on  the  part  of  the 
Vendor  to  buy  any  specified  lots. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Gent  Dig.  f  27;  Dec  Dig.  «=>22.] 

6.  LmiTAnoN  oj  Actions  <8=>66  —  Vendob 
AND  Pubchaseb  «S375— Ronnino  or  Stat- 
ute —  Land  Sau  Contbaot  —  Dbuand  and 
fobfeitube. 

Under  the  provlBions  of  the  above  contract. 
It  is  tbe  duty  of  tbe  vendee,  or  a  purchaser  from 


him  with  notice,  to  set  apart  and  convey  to  tbe 
vendor  $1,000  worth  of  lots,  and  the  statute  of 
limitations  does  not  begin  to  run  aicainst  tbe 
vendor  nntU  a  donand  dnd  refusal  to  set  apart 
and  convey  such  lots. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Aaions,  Cent.  Dig.  gg  353-375;  Dec.  Dig.  ®=> 
6«:  Vendor  and  Purchaser,  Cent.  Dig.  gg  lia- 
118,  126 ;  Dec.  Dig.  «=375J 

6.  Dedication  «=>1,  16, 10— Implied  Dedica- 
HON— Requisites— Platting  of  Land. 

Dedications  of  land  for  public  purposes  are 
of  two  kinds:  First,  statutory;  and,  second, 
implied  or  dedications  at  common  law.  All 
that  is  required  to  make  an  implied  dedication 
is  tbe  assent  of  the  owner  and  the  use  of  the 
premises  for  the  purposee  intended  by  tbe  dedi- 
cation, for  the  reason  that  the  law  considers  tbe 
acts  of  the  owner  as  an  estoppel  in  pais,  and 
precludes  him  from  revoking  tbe  dedication. 
So,  where  land  is  platted  into  streets^  lots,  and 
blocks,  and  the  lots  are  sold  according  to  the 

{tiat,  the  dedication  is  complete  as  a  common- 
aw  or  implied  dedication,  although  some  of  the 
requirements  of  the  statote  have  not  been  ob- 
served. 

lEd.  Note.— For  other  cases^  see  Dedication, 
Cent  Dig.  H  8,  XO-12,  16-40;  Dec  Dig.  4s»l, 
16, 18.1 

7.  Vendob  and  PtTBOKASBB  ^28S  —  Ver- 
DOB'a  Lien— JuDOHEHT  Aoaihst  Subfue- 
chasbb. 

Where  a  vendor  of  land  makes  an  atMolute 
deed  prlw  to  tbe  payment  of  all  the  purchase 
price,  a  personal  judgment  cannot  be  rendered 
against  a  subpurchaser,  although  he  took  with 
notice  that  a  part  of  the  purchase  price  was 
nnpaid,  but  in  such  case  the  original  vendor  is 
entitled  to  a  judgment  in  rem  against  any  of 
the  land  remaining  In  the  possession  of  such 
subpurchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  fl  80a-«07;  Dee.  Dig. 
^286.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Custer  County; 
A.  J.  Welch,  Special  Judge. 

Action  by  L.  D.  Satterfleld  against  O.  B. 
Kee.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Modified  and  affirmed. 

The  amoided  petition  In  thla  actioi,  npoo 
which  the  case  was  tiled,  allesea.  In  sub- 
stance, that  on  the  24th  of  March,  J902,  tiie 
plaintiff,  Satterfleld,  waa  the  owner  of  cer- 
tain land  described  In  tbe  petition,  and  tbat 
on  this  date  one  A.  F.  Kee,  through  O.  B. 
Kee,  his  brother,  offered  to  purchase  thla 
land;  and  agreed  to  pay  the  sum  of  $5,000 
and  to  plat  the  land  tn  lota  and  blocks  and 
when  so  platted  to  convey  to  the  plaintiff 
$1,000  vorth  ol  aald  lota,  based  upon  the 
market  price,  within  SO  daya  after  the  loca- 
tion of  the  Southwestern  Ntmnal  SchoiH  had 
been  decided  1^  the  Supreme  Court  of  the 
territory  of  Oklahoma.  The  contract  la  set 
out  In  fnll  In  the  petltlcm,  hut  la  not  aet  out 
here,  aa<  It  wUl  he  found  In  the  findings  of 
fact  by  the  Judge,  herdnafter  set  out  in  fulL 
The  petition  further  alleges  that  In  pursu- 
ance of  this  contract,  and  for  the  purpose  of 
qmbllng  Kee  to  plat  the  land  in  lots  and 
blocks,  and  to  avoid  clouding  tiie  title,  and  aa 
a  part  of  the  transaction,  Satto^eld  and  wife 
executed  a  warranty  deed  to  said  Kee  for 
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tbe  land  In  question.  The  petition  further  al- 
leges that  while  this  contract  and  deed  ran 
to  A.  F.  Kee,  they  were  taken  for  the  sole 
ben^t  of  O.  B.  Kee,  Uie  plalntUf  in  error. 
The  [tetltion  further  alleges  that  O.  B.  Kee 
was  jnvsent  at  the  time  the  contract  and 
-deed  were  made,  and  had  full  knowledge 
thereol^  and  that  on  or  about  Norember  1, 

1902,  the  litigation  relative  to  the  location  of 
the  Southwestern  Normal  School  came  to  an 
Old,  and  it  was  established  at  Weatherford 
upon  a  part  of  the  quarter  section  in  con- 
troversy, which  bad  been  omitted  from  the 
deed  from  Satterfield  to  Kee  for  this  pur- 
pose; that  about  the  7th  day  of  August, 

1903,  and  after  the  location  was  determined. 
O.  B.  Kee,  the  plaintiff  in  error,  caused  this 
land  to  be  surveyed  Into  lots  and  blocks,  and 
made  a  dedication  thereof,  tiie  certificates 
of  which  are  set  out  In  the  petition,  but  are 
not  necessary  to  be  set  out  here,  and  that  the 
tfalntiff  in  wror  has  sold  and  dievosed  of 
all  of  said  land  except  certain  portions  set 
out  in  the  petition,  and  not  necessary  to  be 
designated.  The  prayer  of  this  petition  Is 
that  the  ma  Aet  value  ai  the  lots  retained  by 
Kee  be  estabUahed  as  of  August  7,  1908,  and 
partlti<m  be  had  and  decreed  thereof  as  be- 
tween tiie  plaintUI  and  defendant,  and  there 
be  set  aside  to  the  plalntlfF  soch  lots  as  In 
the  a^fregate  will  equal  $1,000  on  Septem- 
ber 27,  1903,  and  that  said  O.  B.  Kee  be  re- 
quired to  execute  to  plaintiff  a  deed  therefor, 
«r  that  the  decree  be  taken  as  such,  or  that 
the  sheriff  make  a  deed  to  plaintiff  as  pro- 
vided by  statute,  and,  further,  that  commis- 
sioners be  appointed  to  set  aside  to  plaintiff 
nme,  and  that  partition  be  had,  and  that  the 
Xilat  of  land  be  corrected  and  decreed  regular, 
and  that  plaintiff  have  his  costs,  etc,  and 
that  the  plaintiff's  title  be  qnleteO,  and  for 
■other  further  relief.  The  second  cause  aC  ac- 
tion in  the  petition  is  a  cause  of  action  in 
ejectment  pure  and  slmpla  Afterwards, 
and  wben  the  case  was  called  for  trial,  Sat- 
terfleld,  the  plaintiff  below,  was  allowed  to 
amend  the  prayer  for  Judgment  as  follows: 

"That  in  the  event  the  court  cannot  decree  the 
Dlamtiff  to  be  entitled  to  an  interest  and  estate 
in  said  real  estate  aa  hereinbefore  prayed  for, 
then.  In  that  event,  plaintiff  have  judgment  for 
$1,000,  with  interest  according  to  law,  and  for 
such  other  and  further  relief  as  may  be  Just" 

To  this  amended  petition  there  was  a  de- 
fnnrrer  on  tlie  ground  of  misjoinder  of  causes 
■ct  action,  and  because  the  amended  petition 
did  not  state  facts  sufficient  to  constitute  a 
-cause  of  action.  This  demnrra  was  ove> 
ruled,  and  exceptions  duly  saved.  The  de- 
fendant then  answered,  denying  all  of  the 
allegations  of  the  petition,  and  pleading  Uie 
two-year  statute  of  llmltatlims,  the  five-year 
statute  of  limitations,  and  the  three-year 
statute  of  limitations.  By  consent  a  Jury 
was  waived,  and  this  cause  was  submitted  to 
the  court,  who  made  the  following  findings 
of  fact  and  law: 

"First.  A.  F.  Kee  and  U  D.  Satterfield  en- 
tered into  a  written  contract  on  March  24,  IWZ, 
in  words  as  follows: 


"  "This  contract,  made  and  entered  into  this 
the  24th  day  of  March,  1902,  by  and  between 
I.  D.  Satterfield,  party  of  the  first  part,  and 
A.  F.  Kee,  party  irf  the  second  part,  all  of  the 
coanty  of  Custer  and  territory  of  Oklahoma, 
witnesseth:  That  the  party  of  the  first  part  has 
this  day  sold  to  the  party  of  the  second  part 
the  N.  W.  quarter  of  section  eifiht  (8),  lo  town- 
ship twelve  (12)  N.  of  range  fourteen  (14)  W. 
I.  M.,  situated  in  Custer  county,  O.  T.,  for  the 
consideration  of  $5,000.00,  five  thousand  dol- 
lars, to  be  paid  in  cash  as  soon  as  the  party  of 
the  first  part  shall  make  or  cause  to  be  made  to 
the  party  of  the  seccmd  part  a  good  and  suffi- 
cient deed  of  general  warranty  to  the  same, 
and  the  further  consideration  of  $1,000.00  worth 
of  lots  to  be  platted  and  laid  out  In  lots  and 
blocks,  a  portion  of  the  above-described  lands 
to  be  so  laid  out  and  platted  as  abore  stated 
within  thirty  days  after  the  matter  of  the  loca- 
tion of  the  Southwest  Normal  College  shall  have 
been  finally  passed  upon  and  settled  by  the 
courts  of  the  territory  of  Oklahoma,  which  is 
now  in  litigation  in  the  courts  and  sitaated  up- 
on said  land  above  described. 

"  'Said  party  of  the  first  part  hereby  agrees 
to  pay  the  market  price  for  said  lots  aforesaid 
at  the  time  the  same  are  set  apart  and  convey- 
ed to  him  by  proper  deed  of  general  warranty ; 
and  it  is  hereby  agreed  by  the  parties  hereto 
that  the  par^  of  the  first  part  here  now  makes 
to  the  party  of  the  second  part  Us  check  for 
$500.00  as  a  forfeit  if  he  shall  SaH  to  carry  out 
the  agreements  binding  upon  him  in  the  alKive 
contract,  and  the  party  of  the  second  part 
makes  his  check  to  the  party  of  the  first  part 
for  the  sum  of  $500.(X)  upon  the  terms  and 
conditions  as  stated  for  the  first  party,  said 
checks  to  be  deposited  with  this  contract  in 
the  National  Exchange  Bank  and  taken  out  of 
the  same  by  the  mutual  consent  of  both  parties 
hereto. 

'"[Signed]  A.  F.  Kee, 

"  *L.  D.  Satterfield.' 

"Second.  On  the  same  day,  and  as  a  part  of 
the  same  transaction,  L.  D.  Satterfield  and  wife 
executed  and  delivered  their  deed  of  said  land 
to  A.  F.  Kee.  and  received  from  him  $5,000  in 
the  form  of  a  check,  which  was  afterwards  paid 
in  due  course. 

"Third.  On  March  24,  1902,  in  the  evening 
after  the  transaction  between  A.  F.  Kee  and 
L.  B.  Satterfield,  A.  F.  Kee  conveyed  the  land 
to  O.  B.  Kee  for  a  consideration  of  $5,000. 

"Fourth.  O.  B.  Kee  had  at  the  time  actual 
notice  of  the  written  contract  above  set  out  be- 
tween A.  F.  Kee  and  U  D.  Satterfield. 

"Fifth.  On  the  4th  day  of  October,  1002  (aft- 
er the  litigation  involving  the  location  of  the 
Southwest  Normal  had  been  finally  decided  by 
the  Supreme  Court  of  Oklahoma),  0.  B.  Kee 
caused  said  land  to  be  surveyed  into  lots,  blocks, 
streets,  and  alleys,  and  filed  said  plat  with 
the  register  of  deeds  of  Custer  county,  but  the 
certificates  on  the  plat  do  not  confOrm  to  the 
reqnirements  of  the  statute. 

"^th.  The  plaintiff,  through  H.  P.  Bailey, 
Us  attorney,  about  fouryears  after  this  trans* 
action,  demanded  of  O.  B.  Kee  $1,000  worth  of 
lots  under  said  contract,  and  O.  B.  Kee  refused 
to  convey  the  same. 

"Seventh.  That  O.  B.  Kee,  at  the  time  of  the 
commencement  of  this  action,  was  and  now  is 
the  owner  of  the  E.  %  of  block  4;  the  W.  % 
of  block  5;  lots  7  to  12  in  block  7:  lots  1  to 
9  in  block  8:  lots  7  to  12  in  block  11;  lots 
1  to  6  in  block  28;  lots  1  to  12  In  block 
22;  and  a  plot  of  ground  south  of  whist  is 
known  as  the  Simpson  tract,  and  west  of  the 
waterworks  tract,  the  same  being  a  part  of  the 
land  described  id  said  contract,  and  conveyed 
by  U  D.  Satterfield  to  A.  F.  Kee,  and  by  A.  F. 
Kee  to  O.  B.  Kee,  which  land  was  platted  as 
aforesaid. 

"Eighth.  That  lots  1  to  1&  inclusive,  in  block 
4,  the  same  being  the  £1.  H  of  block  4*  were 
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worth,  on  at  abont  Augnst  7,  1903,  and  daring 
the  balance  of  the  rear,  the  sum  of  per 
lot;  that  lots  1  to  IS.  In  block  S.  being  the  W. 
%  of  block  5,  were  of  the  market  value  of  S36 
per  lot;  that  lots  1  to  9  in  block  6  were  of  the 
market  value  of  $40  per  lot;  lota  7  to  12  in 
block  7  were  of  the  market  value  of  $40  per 
lot;  lots  1  to  9  in  block  8  were  of  the  market 
Talne  of  $50  per  lot ;  lots  7  to  12  in  block  11 
were  of  the  market  valne  of  $60  per  lot ;  lots  1 
to  12  in  block  22  were  of  the  market  valne  of 
$40  per  lot;  that  lota  1  to  6  in  block  23  were 
of  the  market  value  of  $40  per  lot ;  that  the 
plot  of  ground  south  of  the  Simpson  tract  and 
west  of  the  waterworka  tract,  consisting  of  two 
acres,  was  of  the  market  value  of  $150  per  acre. 

"Ninth.  That  the  total  value  of  said  lots  and 
tract  of  land  on  or  about  August  7,  1903.  and 
during  the  balance  of  eaid  year,  was  $8,420. 

"Tenth.  That  hy  said  agreement  it  became 
O.  B.  Kee's  duty  to  convey  to  L.  D.  Satterfield 
such  of  the  lots  as  to  him  seemed  proper  at 
said  market  price,  to  the  aggregate  amount  of 
$1,000,  and  he  now  baa  the  right  to  select  and 
convey  such  of  said  lota  at  said  prices  as  to  him 
may  seem  best. 

"Eleventh.  That  said  lots,  based  upon  aiSA  mar- 
ket price,  are  capable  of  diTisloB,  and  it  Is  not 
aeccMary  to  sell  same  to  make  division  thereof. 

"Conclusions  of  Law. 

"First  That  L.  D.  Satterfield  has  an  interest 
In  said  lots,  equal  in  amount  to  $1,000,  and  in- 
terest from  August  1,  1903. 

"Second.  That  the  record  title  to  said  lota  is 
In  O.  B.  Kee,  but  that  he  holds  L.  D.  Satter- 
field's  interest  aforesaid  in  trust  under  the  ex- 
press trust  found  in  said  written  contract  and 
deed. 

"Third.  That  the  said  contract  and  deed  from 
L.  D.  Satterfield  to  A.  F.  Kee  is  one  contract, 
and  must  be  read  and  construed  together. 

"Fourth.  That  it  became  the  duty  of  O.  B. 
Kee,  as  assignee  of  A.  F.  Kee,  to  plat  said  land 
into  lota  and  blocks,  streets  and  alleys,  within 
30  days  after  the  matter  of  the  location  of  the 
Soutiiwest  Nramal  College  shall  hare  been  final- 
^  decided  in  the  courts,  and  to  deed  to  Satter- 
field $1,000  worth  of  the  lota  upon  bis  demand, 
at  the  market  value  at  the  time  platted. 

"Fifth.  That,  owing  to  the  contract  and  in- 
tention of  the  parties  and  the  peculiar  interest 
plaintiff  bad  In  the  property,  and  owing  to  the 
fact  that  under  the  contract  A.  F.  Kee  or  O.  B. 
Kee,  his  assignee,  with  notice,  was  required  to 
do  and  perform  certain  duties  on  behalf  of  and 
for  the  benefit  of  the  plaintiff,  to  properly  and 
l^wUy  lay  off,  survey,  and  plat  said  property 
into  lots  and  biocka,  and  properly  file  a  plat 
thereof,  as  required  by  law,  and  dedicating 
the  streets  and  alleya  to  the  public,  all  of  which 
he  has  failed  to  do,  the  defendant  cannot  invoke 
the  technical  defense  of  the  statute  of  limita- 
tions. 

"Sixth.  The  plaintiff  did  not  make  demand  up- 
on the  defendant  to  perform  the  conditions  of 
the  contract  until  four  years  after  the  date  on 
which  it  was  agreed  that  the  defendant  would 
plat  said  property  and  convey  the  $1,000  worth 
of  lota,  and  for  this  reason  the  plaintiff  will 
not  be  entitled  to  recover  interest  prior  to  the 
date  he  made  demand. 

"Seventh.  The  plaintiff  is  entitled  to  recover 
$1,000,  and  interest  from  the  day  he  made  de- 
mand, for  the  performance  of  the  contract,  and 
he  is  entitled  to  a  lien  upon  the  property  do- 
scribed  in  the  petition,  from  which  said  amount- 
shaU  be  satisfied." 

There  was  a  Judgment  for  the  plalntltt  for 
$1,000,  with  Interest  at  7  per  cent  from  the 
4tli  dKT  ot  October,  1906,  being  the  date  when 
the  demand  was  made,  up  to  the  16th  day  of 
N'ovember,  1907,  being  the  date  when  the  Con- 
•tltDtlon  of  Oklahoma  waa  adopted,  and  6 
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per  cent  from  tba  16th  day  of  Korember, 
1907,  np  to  December  31, 1911.  There  was  a 
motion  for  new  trial,  which  was  overruled 
and  exception  properiy  saved,  and  the  plain- 
tiff in  error  brings  the  case  to  this  court  by 
petition  In  error  and  case-made. 

John  C.  Sbull,  of  Arapabo,  Morgan  &  Deu- 
pree,  aud  Keaton,  Wells  &  Johnston,  all  ot 
Oklahoma  City,  for  plaiutiil  in  error.  Geo. 
T.  Webster,  of  Clinton,  for  defendant  In  er- 
ror. 

DEYERBUX,  C.  (after  stating  the  facts  as 
above).  The  plaintiff  in  error  argues  togeth- 
er the  first,  second,  third,  fourth,  fifth,  and 
sixth  assigmnents  of  error,  which  raise  anb- 
stantlally  the  questions:  (a)  Whether,  under 
the  evidence  (which  It  is  admitted  is  correct- 
ly summarized  in  the  findings  of  fact  by  the 
court  except  finding  Na  10,  which,  it  is 
claimed,  is  a  conclusion  of  law)  the  plaintiff 
is  entitled  to  recover;  (b)  whether  the  lower 
court  erred  in  overruling  the  demurrer  to  the 
amended  petiUon;  (c)  whether  the  pUlntifCs 
cause  of  action  is  barred  by  the  statute  of 
limltatitnu ;  (d)  whether  the  contract  Is  void 
under  the  statute  oi  frauds* 

[1]  If  it  be  admitted  that  there  was  a  mis- 
joinder of  causes  of  action*-  the  error  was 
harmless  under  the  provisions  of  section  6005, 
Rev.  It,  1910,  because,  after  an  examination 
of  the  CTtire  record,  we  cannot  say  that  the 
error  complained  of  has  probably  reeolted 
la  a  miscarriage  of  Justice.  See  HuUen  r. 
Thaxton,  24  OkL  643,  104  Pac.  3S9,  which 
holds  that,  althoi^  a  donnrrer  may  bare 
been  lmpr(q)erly  OTermled,  yet  if  the  demur- 
rant was  not  harmed  by  each  ruling,  the 
judgment  will  not  be  reversed. 

[8, 4]  The  other  questions  require  a  con- 
struction of  the  contract  The  trial  court 
having  found  that  O.  B.  Kee  took  with  notice 
of  the  contract  It  very  properly  held  also 
that  the  contract  between  Satterfield  and  A. 
F.  Kee  and  the  deed  must  be  construed  to- 
gether. Bev.  L.  1910,  S  952.  The  terms  of 
this  contract  are  somewhat  confused,  but  we 
think  the  proper  construction  Is  that  A.  F. 
Kee  purchased  the  land  for  the  consideration 
of  $5,000  In  cash,  and  $1,000  In  lots,  when  the 
same  were  platted  and  laid  out  In  other 
words,  the  real  consideration  was  $6,000,  $5,- 
000  of  which  was  to  be  paid  in  cash,  and 
.fl,0(X)  worth  of  lots  when  the  location  of  the 
Southwestern  Normal  College  was  finally  set- 
tled, and  the  land  platted  aud  laid  out  in  lots, 
which  was  to  be  done  within  30  days  after 
the  location  of  the  Southwestern  Normal  Col- 
lege was  finally  passed  upon.  The  contract, 
however,  contains  this  further  seeming  con- 
tradictory provision: 

"That  said  Satterfield  agrees  to  pay  the  mar- 
ket price  of  these  lots  at  the  time  they  are  set 
apart  and  conveyed  to  him." 

Section  946,  Rev.  L.  1910,  provides: 
"A  conttmet  must  be  so  mtwpreted  as  to  give 
effect  to  the  mutoal  intention  of  the  parties,  aa 
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It  existed  at  the  time  of  contractiDe,  «o  far  aa 
the  same  is  ascertaiaable  and  lawfuL" 

Section  051: 

"The  whule  of  a  contract  is  to  be  takeo  to- 
gether, BO  as  to  give  effect  to  erer;  part,  if  rea- 
Bonabfy  practicable^  each  clause  faelpiiig  to  inter- 
pret the  others." 

Section  957: 

"A  contract  may  be  explained  bj  reference  to 
the  circumstaQces  under  which  It  was  made,  and 
the  matter  to  which  it  relates." 

SecUon  958: 

"However  broad  may  be  the  terms  of  a  con- 
tract, it  extends  only  to  those  things  concern- 
ing which  it  appears  the  parties  intended  to  con- 
tract." 

Applying  these  rules  of  construction,  It 
will  be  noted  that  the  consideration  set  out 
in  the  contract  Is: 

"?5,000.00  to  be  paid  in  cash  *  •  •  and 
the  further  consideration  of  $1,000.00  worth  of 
lots  to  be  platted  and  laid  out^"  etc. 

The  proTisIon  in  the  contract  that  Satter- 
fleld  "agrees  to  pay  the  market  price  for 
said  lots  at  the  time  the  aame  are  set  apart 
and  conveyed  to  him,"  must  be  conatnied  as 
fixing  the  value  of  lots  he  was  to  take  la  liq- 
uidation of  the  $1,000  worth  of  lots  provided 
Ibr  as  a  part  of  the  consideration,  and  whltdi 
could  not  be  ascertained  at  that  ttme,  and 
he  agrees  that  the  value  of  such  lota  shall  be 
fixed  at  the  time  they  are  set  apart  and 
conveyed  to  him.  This  seems  to  ns  the  only 
reasonable  oonstmction  that  can  be  placed  on 
this  contract  to  give  effect  to  all  of  its  terms. 
To  say  that  the  contract  means  that  Satter- 
field  sold  the  land  for  $5,000  cash,  and  re- 
served the  right  to  buy  back  lots  worth  fl,- 
OOO,  after  they  had  been  Borveyed,  is  to  en- 
tirely ignore  the  provision  wbldi  expressly 
makes  $1,000  worth  of  lots  a  part  of  the 
consideration  for  sale,  while  the  oonstmc- 
tion we  have  given  It  gives  force  and  mean- 
ing to. all  of  its  terms. 

What  la  above  aald  dlapraes  of  the  ques- 
tions raised  by  the  plaintiff  that  the  con- 
tract Is  void  under  the  statute  of  frauds. 
The  argument  of  the  plaintiff  in  error  Is  that, 
because  the  description  of  the  $1,000  worth 
of  land  is  indefinite,  the  contract  la  void  on- 
der  the  statute  of  frauda  This  argument 
la  founded  on  the  c<Histruction  of  the  con- 
tract claimed  by  the  plaintiff  in  error  that 
by  it  Satterfleld  was  to  buy  $1,000  worth  of 
lots  after  they  have  been  surveyed,  but  un- 
der the  construction  we  have  given  the  con* 
tract,  it  is  a  part  of  the  purchase  price,  and, 
of  course,  the  statute  of  frauds  has  no  appli- 
cation. 

This  brings  us  to  the  question  whether, 
under  the  findings  of  fact,  the  plaintiff  be- 
low was  entitled  to  recover,  and,  was  there 
error  in  overruling  the  demurrer  to  the  evi- 
dence? These  may  be  considered  together. 
The  plaintiff  in  error  does  not  set  out  any 
abstract  of  the  evidence  in  his  brief,  because 
he  says  that  the  findings  of  fact  by  the  court 
(except  No.  10,  which  he  claims  Is  a  conclu- 
sion of  law)  la  an  excellent  abstract  of  the 
evideuoft 


[2]  We  are  of  the  (q;>lnlon  that  these  f&cta, 
taken  In  connection  with  the  proper  Interpre- 
tation of  the  contract,  are  sufficient  to  war- 
rant a  Judgment  for  the  plaintiff.  Tba  ar- 
gument of  the  plaintiff  in  error  proceeds  on 
the  theory  that  this  is  an  action  for  specific 
performance  under  the  first  cause  of  action, 
and  of  ejectment  under  the  second,  and  that 
the  evidence  does  not  warrant  relief  for  ei- 
ther. But  this  petition  sets  out  all  the  facts, 
and  it  on  these  facts  the  plaintiff  Is  entitled 
to  any  relief,  which  Is  sustained  by  the  evi- 
dence, the  Judgment  is  proper. 

In  Hawkins  v.  Overstreet,  T  Okl.  277»  54 
Pac.  472,  it  is  held: 

"A  motion  for  Jud^ent  for  the  defendant  up- 
on the  pleadings  will  not  be  sustained  where, 
npon  any  or  all  the  pleadings  in  the  case,  tak- 
en together,  facts  are  stated  which  show  that 
the  plaintiff  la  entitled  to  some  legal  or  eqnita- 
be  reliet" 

On  page  280  of  7  OkL,  on  page  4"^  of  64 

Pac,  the  court  says: 

"Plaintiff  in  error  contends  that  the  petition 
was  for  wrongful  taking  and  conversion  of  the 
property  described,  that  the  action  was  one  of 
trover  and  conversion,  and  that  the  rules  of 
pleading  pertaining  to  the  action  of  trover  at 
common  uiw  should  have  been  applied  by  the 
court  to  the  pleadings  in  this  caae.  *  *  * 
We  have  no  action  of  trover.  Ii^ection  10  of  our 
Code  of  <^vil  Procedure  provides:  The  distinc- 
tion between  actions  at  law  aud  suits  io  equity, 
and  the  forms  of  all  such  actions  and  suits 
heretofore  existing,  are  abolished,  and  in  their 
place  there  shall  be  hereafter  but  one  form  of 
action,  which  shall  be  called  a  civil  action.* 
8ecti(m  80  of  aald  Code  provides:  The  rules  of 
pleading  heretofore  existing  in  civil  acdouB  are 
abolished  and  hereafter  the  forms  of  pleadings 
in  civil  actions  in  courts  of  record  and  the  rules 
by  which  their  sufficiency  may  be  determined, 
are  those  prescribed  by  this  Code.'  Hie  only 
rule  of  the  Code  for  stating  the  facts  In  any  pe- 
tition is  found  in  section  67  of  said  Code,  and 
simply  requires  that  the  petition  contain  'a 
statement  of  the  facts  constituting  tiie  cause  of 
action,  in  ordinary  and  concise  unguage,  and 
without  repetition.'  It  is  not  necessary  that 
the  facts  should  be  stated  in  such  manner  as 
would  have  entitled  the  plalntifE  to  a  recovery 
under  any  particular  form  of  action.  It  is  suf- 
ficient if  facts  are  alleged  which  show  a  right 
to  recovery  by  the  plaintiff  against  the  defend- 
ant under  the  general  principles  of  law  deters 
mining  the  rights  of  parties,  and  without  regard 
to  what  ma;  or  may  nbt  have  bean  the  rules  of 
pleading  or  stating  a  cause  of  action  before  the 
adoption  of  our  Code." 

This  case  has  been  cited  with  approval  in 
Earl  V.  Tyler,  36  Okl.  179,  128  Pa&  26a 

[•}  In  the  case  at  bar  the  petition  sets  out 
the  written  contract,  and  that  the  plaintiff 
In  error  has  never  performed  his  part  there- 
of, and,  construing  the  contract,  as  we  do, 
that  the  $1,000  In  lots  is  a  part  of  the  con- 
sideration for  the  deed,  fkiets  suffldent  are 
alleged  to  sustain  the  Judgment  In  Its  find- 
ings of  fact,  the  court  below  finds,  substan- 
tially, that  the  allegations  of  the  petition 
are  true,  and  this  Is  sufficient  to  sustain  the 
Judgment,  unless  the  cause  of  action  Is  bar- 
red by  the  statute  of  limitations,  which  we 
wUl  now  consider.  We  agree  with  the  plain- 
tiff in  error  that  there  is  do  trust  reUiUfHi 
between  Satterfield  and  O.  B.  Kae  sofilelent 
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to  toll  the  statnte,  but  the  relation  is  that 
of  vendor  and  vendee,  and  the  action  must 
be  treated  as  one  for  the .  recovery  of  a  bal* 
ance  due  on  the  purchase  money.  We  do  not 
agree  with  the  contentloD  of  the  defendant 
in  error  that  the  statute  did  not  hegin  to 
run,  because  this  has  never  been  a  proper 
statutory  dedication.  It  appears  that  the 
defendant  in  error,  together  with  his  wife, 
flled  a  plat  of  their  land,  laid  off  in  lots, 
blocks,  streets,  and  alleys,  which  was  duly 
flled  for  record  on  August  7,  1802,  and  lots 
sold  In  accordance  therewith.  This  was  a 
sufficient  common-law  dedication.  See  Elli- 
ott on  Roads  and  Streets,  page  91 ;  Morgan 
V.  Railway  Co.,  m  U.  S.  723,  24  L.  Ed.  743; 
City  of  Cincinnati  v.  White,  6  Pet  p.  431,  8 
L.  Ed.  452 ;  New  Orleans  v.  U.  S.,  10  Pet. 
662,  9  L.  Ed.  573 ;  Bank  v.  Oakland,  90  Fed. 
698;   Davenport  v.  Bufflngton,  97  Fed.  234. 

In  Morgan  v.  Railway  Co.,  96  U.  a  723, 
24  L.  Ed.  743,  the  court  says: 

"All  that  15  required  [to  make  a  valid  dedica- 
tlrai]  IB  the  assent  of  the  owner  aod  the  use  of 
tbe  premises  for  the  purposes  intended  by  the 
appropriation.  The  law  considers  the  owner's 
acts  and  declarations  as  in  the  nature  of  an  es- 
toppel in  pais,  and  precludes  him  from  revok- 
ing the  dedication." 

[fi]  But  we  are  of  the  opinion  that  the 
platting  and  dedication  of  this  land  did  not 
start  the  running  of  the  statute.  The  con- 
tract does  not  provide  that  on  the  platting 
and  dedication  Satterfleld  should  be  entitled 
to  $1,000  worth  of  lots,  but— 
"that  b«  agrees  to  pay  the  market  price  for 
said  lota,  at  the  time  the  same  are  set  apart 
and  conveyed  to  him  by  proper  deed  of  general 
warnutty.** 

As  we  have  construed  the  contract,  this 
means  that  the  tmlance  of  the  purchase  price, 
to  wit,  the  $1,000  worth  of  lots,  is  to  be  paid 
when  the  lots  were  set  apart  and  conveyed 
to  him.  This  it  was  the  duty  of  Kee  to  do, 
he  having  notice  of  the  contract,  and,  having 
failed  to  do  so,  be  cannot  claim  that  the 
statute  began  to  mn  before  he  had  fulfilled 
the  obligations  imposed  on  him  by  the  con- 
tract. In  7  Gncl.  Supreme  Court  of  the 
United  States  Court  Reports,  1015,  It  is  said : 

"Where  payment  is  provided  out  of  a  particu- 
lar fund  to  be  created  by  tbe  act  of  the  debtor, 
he  cannot  plead  the  statute  of  Umitatlona,  un- 
til he  shows  that  the  fond  has  been  provided." 

The  court  found  as  a  fact  that  the  demand 
on  Kee  was  made  abont  four  years  after 
this  tranaactioii,  which  would  make  the  de- 
mand in  1906,  and  this  action  was  cooimenc- 
ed  on  October  29,  1900.  As  we  constme  this 
contract,  the  action  was  not  barred  untU  five 
years  after  the  demand,  statate  of  lim- 
itations therefore  does  not  bar  it.  We  have 
car^ully  read  and  considered  the  numerous 
eases  dted  by  plaintiff,  but  none  of  them 
conflict  with  what  we  have  said.  They  are 
fn  point  on  the  constmetion  of  the  contract 
contended  for  by  the  plaintiff  In  error,  but 
•8  we  do  not  agree  that  ttils  Is  the  proper 


construction,  they  have  no  application  to  the 
Instant  case. 

[7]  The  next  assignment  of  error  Is  that 
the  court  erred  lu  entering  a  personal  Judg- 
ment against  O.  B.  Kee.  This,  In  our  opin- 
ion, Is  well  taken.  Under  the  facts  found  by 
the  court,  O.  B.  Kee  was  not  a  party  to  the 
contract  between  his  brother,  A.  F.  Kee  and 
Satterfleld,  although  he  took  with  notice  of 
it  This  Is  not  sufficient  to  render  him  per- 
sonally liable.   In  39  Cyc.  1877,  It  Is  said: 

"The  right  of  a  personal  decree  applies  only 
where  the  defendant  is  personally  liable  for  the 
debt,  aod  does  not  extend  to  one  who  was  not  a 
party  to  the  contract  of  purchase." 

This  statement  of  law  Is  well  supported 
by  authority. 

In  Wilson  v.  Lyon,  61  111.  S30.  It  Is  held 
that  where  there  Is  a  right  to  enforce  a  ven- 
dor's lien  against  the  defendant  on  the 
ground  that  he  had  notice  that  the  purchase 
money  was  not  paid,  Qxe  decree  should  be 
in  rem  and  not  In  personam. 

The  question  is  raised  by  the  brief  of  tbe 
plaintiff  in  error  that  Hie  court  erred  In  giv- 
ing the  defendant  In  error  a  vendor's  lien  on 
tbe  portion  of  the  property  remaining  unsold 
in  the  hands  of  O.  B.  Kee.  No  objection 
was  made  to  this  part  of  the  Judgment  In 
the  motion  for  a  new  trial,  nor  Is  any  error 
assigned  on  this  point,  unless  tbe  tenth  as- 
signment "that  tbe  conrt  erred  in  rendering 
iU  judgment"  can  be  construed  to  attack  this 
part  of  the  Judgment  We  do  not  think  that 
it  can,  bat  In  any  event  we  think  the  Judg- 
ment la  supported  by  Rhodes  v.  Arthur,  19 
Okl.  620,  92  Pac.  244. 

We,  therefore,  recommend  tb&t  the  Judg- 
ment be  modified  by  eliminating  therefrom 
the  personal  Judgment  against  O.  B.  Kee, 
and,  as  thus  modified,  that  it  be  affirmed. 

PIEB  ODBIAM.   Adopted  In  wbolBk 


THOMAS  V.  BELI*    (No.  7482.) 
(Supreme  Court  of  Colorado.    April  5,  1913. 

Rehearing  Denied  June  7,  1915.) 
Appeal  ano  Ebbob  ^S9ll76— Dispositioit  or 
TUB  Cask— RiuAN  DEC  with  Uusotiohs— 

COItDITIOKAL  1>ECBEB. 

On  defendant's  appeal  from  a  decree  can- 
celing a  BberiSfs  deed  and  quietiofiplaiD  tiff's  tl- 
titf  wbicb  decree  required  plaiutm  to  pay  the 
judgment  before  a  certain  date,  otherwise  the 
decree  should  not  be  operative,  and  defendant 
should  have  hia  title  under  the  sheriff's  deed 
quieted,  where  It  appears  that  the  plaintiff  did 
not  pay  the  Judgment  as  required,  tbe  cause  will 
be  remanded  to  ths  district  court  with  dlrectiais 
to  enter  a  decree  quieting  defendant's  title. 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Error.  Cent  Dig.  H  4688-4586;  ZJee.  Dig.  «s> 
1176-1 

En  Banc.  Appeal  from  District  Coaxt, 
Teller  County;  2*  W.  Shaefor,  Judga 

Bolt  by  Edward  Bell  against  J.  J.  Thomas 
to  quiet  title  and  cancel  a  sherlfTs  deed  to 
certain  lots.   From  a  decree  granting  relief 
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prayed  fbr  on  condition  of  the  payment  of 
the  Judgment  debt,  the  defendant  appeals. 
Canse  remanded,  with  directions  to  set  aside 
the  decree  and  enter  a  decree  quieting  title 
In  defendant 

Edward  C.  Stlmson,  of  Denver,  Chas.  D. 
Gumey,  of  Victor,  Lawrence  Lewis,  of  Den- 
ver, and  Frank  J.  Hangs,  of  Cripple  Greek, 
for  appellant  Edward  J.  Boughtoo,  of  Den- 
ver, and  W.  M.  Alter,  of  Cripple  Creek,  for 
app^ee. 

PER  CURIAM.  Appellee,  as  plaintiff, 
brought  an  action  against  appellant,  as  de- 
fendant, to  quiet  title  to  specified  lots  in  the 
city  of  Cripple  Creek,  and  to  cancel  a  sher- 
ICTs  deed,  under  which  defendant  claimed  to 
be  the  owner  of  such  lots.  For  answer  the 
defendant  alleged  facts  upon  which  he  pray- 
ed that  the  title  to  the  lots  be  quieted  in  bim, 
and  that  he  be  adjudged  the  owner  thereof. 
The  trial  resulted  In  a  decree  annulling  the 
sheriff's  deed,  and  quieting  title  to  the  prop- 
erty Involved  in  plaintiff.  The  decree  provid- 
ed that  as  a  condition  precedent  to  the  de- 
cree taking  effect,  plaintiff  was  required  to 
comply  with  terms  Imposed  as  follows: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  said  plaintiff,  Edward  Bell,  do  pav  In- 
to the  r^istry  of  this  court  for  the  use  of  the 
defendant  J.  J.  Thomas,  the  sum  of  $1,488.21, 
being  the  amount  of  the  judgment,  costs,  and 
interest  to  this  date  is  the  case  of  J.  J.  Thomas 
T.  Edward  Bell,  No.  2503,  on  the  docket  of  this 
court  And  it  Ib  further  specially  ordered  and 
decreed  that  the  payment  of  the  said  sum  of 
money  into  the  registry  of  this  court  as  herein 
provided,  be,  and  the  same  is  hereby,  made  a 
ctmdition  precedent  to  the  operation  and  effect 
of  all  the  terms  and  condltloiu  of  this  decree. 

"It  is  further  ordered  and  adjudgred  that,  un- 
less the  plaintiff  herein  shall  make  such  deposit 
•  •  •  with  the  clerk  of  this  court  on  or  be- 
fore the  6th  day  of  March,  A.  D.  1911,  and  not 
afterwards,  then  this  judgment  and  decree  shall 
not  be  operative  or  effective,  and  shall  be  null 
and  of  no  effect,  and  the  defendant  shall  have 
judgment  aa  prayed  in  bis  answer  herein." 

The  defendant  appealed  to  this  court 
When  the  appeal  came  on  for  oral  argument, 
couiuel  for  defendant  stated  that  the  condi- 
tions Imposed  upon  plaintiff  had  not  been 
compiled  with.  It  was  then  ordered  that  de- 
fendant have  leave  to  withdraw  the  record, 
and  by  appropriate  proceedings  have  the  fact 
regarding  the  alleged  nonpayment  of  the 
amount  which  plaintiff  by  the  decree  was  re- 
quired to  pay  into  the  registry  of  the  court 
ascertained.  From  the  proceedings  in  the  dis- 
trict court  under  this  order  as  certified  to  this 
court,  it  appears  that  the  sum  plaintiff  was 
required  to  pay  as  a  condition  precedent  to 
the  decree  taking  effect  was  not  in  the  regis- 
try of  the  court  at  the  time  the  decree  was 
entered,  and  that  plaintiff  has  not  complied 
with  the  tenns  and  conditions  of  the  decree 
In  this  respect  It  thus  afllrmatively  appears 
hy  the  express  terms  of  the  decree  that  plain- 
tiff is  not  entitled  to  the  relief  granted  by 
the  trial  court,  annulling  the  sheriff's  deed. 


and  quieting  title  In  him  to  tbe  lots  Involv- 
ed, and  hence,  Hccordlng  to  the  decree,  tbe 
defendant  Is  entitled  to  a  Jn^mmt  qntotliu 
title  to  tbeae  Iota  In  him,  and  adjudging  him 
the  owner  tbereot  The  cause  is  therefore 
remanded  to  the  district  court,  with  direc- 
tions to  set  aside  tbe  decree  qnleting  title  in 
plaintiff  and  annnllliv  tbe  BberUTs  deed,  and 
to  enter  a  decree  quieting  title  In  defendant 
and  adjudging  him  the  owner  of  tbe  lota, 
and  for  such  farther  wders  aa  to  boQi  parUea 
as  will  be  prop»  in  tbe  premlaes. 
Cause  remanded,  with  directions. 


SOWERS  et  aL  v.  JOHNSON  et  al. 
(No.  7933.) 

(Supreme  Court  of  Colorado.    March  1,  1915. 

Rehearing  Denied  June  7.  1915.) 
Judgment  <ft=>335 — Review  —  Oonsent  De- 
cree. 

Since  a  decree  hy  consent  cannot  be  at- 
tacked by  a  bill  of  review,  a  decree,  whereby 
plaintiff  consented  that  tbe  coart  might  adjudi- 
cate rights,  relative  to  removal  of  ores  from 
mortgaged  property,  was  binding  upon  bim. 

[Ed.  Note.— For  other  cases,  see  Judement 
Cent  Dig.  §S  647-663 ;  Dec.  Dig.  «=>335.] 

Error  to  District  Court,  City  and  County  of 
Denver;  Geo.  W.  Allen,  Judge. 

Suit  by  David  E.  Sowers  and  another 
against  Frank  T.  Johnson  and  others.  There 
was  a  decree  for  defendants,  and  plaintiffs 
bring  error.  AflOrmed. 

Henry  J.  Hersey  and  ndllp  W.  HotberslU, 
both  of  Denver,  for  plaintiffs  In  error.  Hal- 
sted  L.  Rltter  and  Dana  &  Blount,  all  of  Den- 
ver, for  defendants  In  error. 

TELLER,  J.  Plaintiffs  In  error  were  plain- 
tiffs below  In  a  suit  by  which  they  sought  to 
have  established,  by  a  decree  of  court  that  a 
series  of  transactions  between  them  and  the 
defendants,  other  than  Johnson,  beginning 
with  a  loan  to  plaintiffs,  constituted  an  equi- 
table mortgage.  During  the  progress  of  the 
suit  the  plaintiffs  twice  asked  leave  to  file 
a  supplemental  complaint,  setting  out  that 
the  defendants  had,  without  right  extracted 
valuable  ores  from  the  property  of  plaintiffs, 
which  had  been  conveyed  to  defendants  as 
security  for  said  loan.  These  applications 
were  denied.  After  answer  and  replication 
the  cause  was  tried,  and  a  decree  entered.  In 
the  findings  of  the  court  It  Is  recited  that  the 
parties  had  agreed  In  open  coort  that  the 
plaintiffs  were  entitled  to  redeem  within  six 
months  from  date  of  decree,  and  that  all  had 
agreed  to  submit  to  the  court  the  question  of 
the  accounting  for  the  ores  taken  from  said 
mining  properties  by  tbe  defendants,  other 
than  Johnson.  The  court  found  that  the 
plaintiffs  had  no  claim,  right  or  demand 
against  the  defendants  on  account  of  the  orea 
taken  from  the  mining  propertlee,  and  that 
they  had  rellnqnished,  by  an  agreement  made 
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In  open  conrt,  all  deibands  against  defend- 
ants tor  mtHi  acconntlng.  The  decree,  upon 
tbeae  points,  followed  the  findings.  The 
conrt,  by  the  decree  retained  jurisdiction  of 
the  canse  **tor  the  parpose  of  said  redemp- 
tton,  or  foredosnre,  as  the  case  may  be.**  and 
the  cause  ms  continued  for  further  hearing 
on  those  matters.  The  court  found  the 
amount  due  on  the  mortgage,  that  the  plain- 
tiffs had  made  default  In  their  agreed  pay- 
ments, and  decreed  a  foreclosore  In  case  the 
plaintiffs  failed  to  redeem  In  six  montiis.  It 
was  recited  in  the  decree  that  all  parties  had 
la  open  court  consented  to  It,  and  had  waived 
all  objections  thereto.  This  decree  was  dated 
March  9.  1912.  On  September  7,  1912,  plain- 
tiffs In  error  filed  in  the  district  court  their 
bill  of  review,  alleging  that  the  court  had 
no  Jurisdiction  to  adjudicate  the  matter  of 
accounting  for  the  ores  taken;  that  matter 
not  having  been  In  Issue  under  the  pleadings. 
Upon  hearing,  the  bill  was  dismissed,  and 
thereafter  a  supplemental  decree  was  entered 
for  the  foreclosure  of  the  equitable  mort- 
gage. Plaintiffs  In  error  allege  that  there 
was  error  In  the  dismissing  of  the  bill  of  re- 
new, and  In  the  supplemental  decree  of 
foreclosure.  It  la  strongly  argued  that  the 
bill  of  review  should  not  have  been  dismissed, 
because  it  showed  errors  on  the  face  of  the 
record  of  the  cause  tried.  In  this:  (1)  That 
the  defendants  were  not  entitled  to  the  af- 
firmative relief  granted  them  In  the  decree 
for  foreclosure,  inasmuch  as  they  filed  no 
cross-bill ;  but,  on  the  contrary.  In  their  an- 
swer denied  the  existence  of  the  mortgage, 
and  asked  to  be  dismissed  from  the  cause. 
(2)  That  the  a>urt,  having  denied  the  appli- 
cation for  leave  to  file  the  supplemental  com- 
plaint for  an  accounting  as  to  the  ores  taken 
from  the  mortgaged  property,  in  Its  finding 
and  decree  adjudicated  a  matter  not  made  an 
issue  in  the  pleadings. 

Under  the  authorities  cited  by  counsel  their 
contention  as  to  both  of  these  points  would 
be  good  if  the  right  to  raise  these  questions 
had  not  been  waived.  The  decree  was  by  con- 
sent and,  that  being  so,'  It  cannot  be  attacked 
by  a  bill  of  review. 

The  authorities  which  are  cited  to  the 
point  that  c<msent  doea  not  confer  jnrladlo- 
tlon  do  not  apply.  Tiiey  refer  to  cases  in 
which  the  court  did  not  have  Jurisdiction  of 
the  subject-matter,  and  In  such  cases  It 
needs  no  argument  to  show  that  litigants 
cannot  confer  on  courts  what  the  law  has 
withheld.  In  this  cause,  however,  the  parties 
agreed  that  the  court  might  consider  and  de- 
termine what  It  might  have  determined  had 
ttxe  parties  by  the  pleadings  called  upon  It 
so  to  da  What  they  could  have  done  hy 
their  pleadings  they  did  l>y  agreement  In 
court,  thus  reverting  to  the  early  practice  at 
common  law  when  the  matters  to  be  litigated 
were  presented  oraUy,  end  reduced  to  writ- 
ing by  the  dei^.  This  submission  of  the  new 


mattOT  was  followed  by  consent  to  ftud  ac- 
c^itftnoe  of  the  terms  of  the  decree. 

It  Is  true  that  in  Boggs  Merced  U.  Cow, 
14  Cal.  279,  Justice  Fldd  suggested  that  an 
objection  might  have  been  made,  but  was 
not;  fhat  the  court  could  not  properly  pass 
upon  a  Question  not  raised  by  the  pleadings, 
even  on  consent  of  the  parties.  This  dictum, 
if  it  he  entitled  to  be  considered  as  dictum, 
Is  offset  by  the  fact  that  years  later,  the  Unit- 
ed States  Supreme  Court,  while  Justice  Field 
was  a  member  thereof,  laid  down  the  con- 
trary rule  In  Thompson  v.  Maxwell  Land 
Grant  Co.,  95  U.  S.  391,  24  L.  Ed,  481.  This 
was  a  suit  brought  to  establish  an  equitable 
Interest  in  lands,  and  for  a  partition  there- 
of. The  parties,  during  the  progress  of  the 
suit,  agreed  upon  a  settlement,  and  a  decree 
was  made  by  consent.  It  was  not  based  up- 
on the  pleadings  and  evidence  in  the  cause, 
and  was  not  In  pursuance  of  the  relief  sought 
by  the  bill.  The  court  said: 

"The  decree  sought  to  be  set  aside  and  re- 
versed was  a  consent  decree.  It  Is  a  general 
rule  that  ag^nat  such  a  decree  a  bfll  of  review 
will  not  lie.  *  *  *  A  decree  for  carrying 
out  a  aettleme&t  and  compromise  of  a  suit  is 
certainly  not,  of  itself  erroneous.  When  made 
by  consent,  it  is  presumed  to  be  made  In  view 
of  the  existing  facts,  and  that  these  were  In  the 
knowledge  of  the  parties.  In  the  absence  of 
fraud  in  obtaining  it,  such  a  decree  cannot  be 
impeached." 

To  the  same  effect,  see  Cooch  v.  Gooch,  18 
Ohio.  146,  and  Watts  r.  Rice,  102  ni.  m,  61 

N.  B.  337. 

The  foreclosure  was  ordered  In  the  decree 
to  which  the  plaintiffs  consented,  and  the 
subsequent  proceedings  were  In  pursuance  of 

the  decree. 

The  dismissal  of  the  bill  of  review  was  not 
error,  and  the  Judgment  Is  affirmed. 

OARRIOUBS  and  HILL,  JJ..  concur. 


PEOPLE  ex  reL  COLORADO  BAR  ASS'N  v. 

KOHN.   (No.  7204.) 
(Supreme  Court  of  Colorado.    May  8,  1915. 

Rehearing  Denied  June  7,  1915.) 
ArroBNET  AND  Client  <8»44  —  Disdarment 

OF  AtTOBNET  —  CONVEBSIOPJ  OF  CLIENT'S 
MONET. 

An  attorney  who  received  mou^  from  vari- 
ous clients  wiUi  which  to  pay  judgments  or  in- 
stitute suits,  but  who  converted  the  money  to 
his  own  nee  and  refused  to  return  it  on  demand, 
is  guilty  of  mlseoaduct  which  autborixes  a  dis- 
barment. 

fKd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  SS  55,  56,  62;  Dec  Dig. 
€=»14.] 

Original  proceedings  by  the  People,  on  the 
relation  of  the  Colorado  Bar  Association, 
for  the  disbarment  of  Oeorge  H.  Koluu  Re- 
spondent dlsliarred. 

John  T.  Bamett,  Atty.  Gen.,  James  BI. 
Brinsw,  Asst  Attj.  Oen.,  and  Joseph  D. 
Pender,  of  Denver,  for  petitioner. 
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PER  cnsiAM.  The  proceeding  1b  for 
disbarment  as  an  attorney  at  law  of  respond- 
ent, George  H.  Kohn.  Tbe  petition  sets 
forth  three  grounds  of  complaint,  snbstan- 
tlally  as  follows:  First,  that  respondent 
wrongfully  appropriated  to  his  own  use  the 
sum  of  $50  out  of  $100  paid  to  him  by  a 
client  for  the  purpose  of  satisfying  a  certain 
Judgment  against  the  latter,  offering  as  hts 
only  excuse  for  so  doing  that  he  bad  squan- 
dered the  money  .and  did  not  have  It;  sec- 
ond, that  respondent  agreed  with  his  client 
to  conduct  certain  litigation  for  the  sum  of 
$60,  Including  court  costs,  which  sum  was 
accordingly  paid  to  him  and  by  him  kept 
and  appropriated  to  his  own  use,  falsely  rep- 
resenting to  the  client  that  suit  had  been 
brought,  whereupon  It  became  necessary  for 
tbe  latter  to  employ  another  attorney  at  ad- 
ditional cost  to  litigate  and  adjust  the  mat- 
ter ;  and,  third,  that  respondent  was  em- 
ployed by  a  client  to  bring  and  conduct  a  suit 
In  a  justice's  court,  and  was  paid  therefor 
the  sum  of  $20;  that  he  falsely  represented 
to  the  client  that  such  suit  had  been  brought, 
and  when  the  latter,  upon  learning  that  noth- 
ing bad,  in  fact,  been  done  In  the  premises, 
demanded  return  of  the  sum  so  paid,  refused 
to  return  It,  treating  the  matter  lightly  and 
In  a  joking  manner,  whereupon  the  client 
was  obliged  to  employ  other  counsel  at  ad- 
ditional cost  for  the  pnrposea  of  andi  litiga- 
tion. 

The  evidence  eEtabllshes  tbe  truth  of  the 
chaises,  showing  that  respondent  not  only 
deceived  bis  clients,  neglected  their  Interests, 
and  Improperly  retained  money,  but  treated 
such  misconduct,  when  brought  to  his  atten- 
tion, In  a  light  and  frivolous  manner.  Cop- 
ies of  rule  to  show  cause,  petition,  and  In- 
formation were  personally  served  upon  re- 
spondent, but  be  failed  to  appear  for  any 
purpose. 

Misconduct  or  neglect  of  duty  as  an  attor- 
ney at  law  is  a  good  ground  for  suspension 
or  disbarment.  Pet^le  v.  Waldron,  28  Cola 
249,  64  Pac.  186.  An  attorney  at  law  who 
receives  money  from  a  client  to  pay  costs, 
in  a  anit  which  he  never  brought,  and  re- 
fused to  return  some  on  demand,  should  be 
disbarred.  People  r.  Hays,  28  Colo.  82,  62 
Pac.  832.  Upon  this  subject  tbe  court.  In 
People  v.  Sindlinger,  28  Cola  258,  64  Pac. 
191,  said: 

"Voder  the  laws  of  this  state,  and  the  rules  of 
this  court,  applicants  for  admission  to  tbe  bar 
must  be  persoas  of  good  moral  character.  If 
subsequent  to  admissiun  an  attorney  Is  guilty  of 
such  conduct  that  be  no  longer  possesses  this 
qualification,  bis  name  should  be  stricken  from 
the  rolls.  The  relation  of  attorneys  to  their  cli- 
ents and  the  courts  demands  that  they  be  per- 
sona of  integrity." 

And  again,  in  People  t.  Eeegan,  IS  Colo. 
237,  32  Pac.  424,  36  Am.  SL  Bep.  274: 

"The  duties  imposed  upon  members  of  the  bar 
clothe  them  with  important  fiduciary  responsl- 
bilities,  and  make  them  amenable  to  obligaUons 
tbnt  otiwT  members  of  the  community  do  not 


share.  In  no  other  calling  should  so  strict  an 
adherence  to  ethical  and  moral  obligations  be  ex- 
acted, or  so  high  a  degree  of  accountability  be 
enforced.  A  good  moral  character  is  one  of  the 
essential  requisites  to  admission  to  the  bar  in 
this  state,  and  the  tenure  of  office  thereby  con- 
ferred is  during  good  behavior ;  and  when  it 
appears,  unon  full  incestigntion,  that  an  attor- 
ney has  forfeited  his  'good  moral  character.* 
and  has  by  his  conduct  shown  himself  unworthy 
of  hla  office,  it  becomes  the  duty  of  the  court  to 
revoke  the  authority  it  gave  him  upon  his  admis- 
sion. 'It  is  a  duty  they  owe  to  themselves,  the 
bar,  and  the  public  to  see  that  a  power  which 
may  be  wielded  for  good  or  for  evil  is  not  in- 
trusted to  incompetent  or  dishonest  hands. 
Mills  Case.  1  Man.  [Mich.]  393." 

L'pon  a  careful  examination  and  considera- 
tion of  the  record,  we  are  fully  persuaded 
that  the  Instant  case  is  a  proper  one  for  ap- 
plication of  the  foregoing  principles.  The 
conduct  of  respondent  was  unprofessional 
and  dishonest,  and  his  name  should  there- 
fore be  stricken  from  the  roll,  and  he  should 
be  disbarred  and  prohibited  from  practicing 
as  an  attorney  of  thla  court;  and  It  U  so 
ordered. 

TELLER,       not  participating. 


HILLEN  r.  PBOPLA.   (No.  880S.) 

(Supreme  Court  of  Colorado.   March  1,  1915. 
Iteheariag  Daded  Jane  7,  191&) 

1.  JlTBT  <S=»108— COMPETKNCT  OP  JUBOBS— JTU- 

BOBs  Opposed  to  Death  Penalty. 

On  a  trial  for  murder  In  the  first  degree^ 
tbe  sustaining  of  challenges  to  jurors,  who  state 
that  under  no  circumstances  will  tbey  return  a 

verdict  of  guilty  and  fix  the  punishment  at 
death,  is  not  reversible  error. 

iEd.  Note. — For  other  cases,  see  Jury,  Gent. 
[.  is  489-491,  496;  Dec.  Dig.  «»108.] 

2.  CBiHiRAt  Law  «=>371— Etidsnce— Othkb 
Offenses— * 'Holdup.  " 

On  a  trial  for  a  homicide  committed  on 
October  24th,  shortly  after  midnight,  it  was 
claimed  that  it  was  committed  in  perpetrating 
highway  robbery.  The  testimony  showed  that 
accused  commanded  dec(nsed  to  throw  up  his 
hands  and  an  instant  later  fired  the  fatal  shot 
and  then  ran  away.  Evidence  was  admitted 
of  other  robberies  committed  within  a  few  blocks 
of  the  scene  of  tbe  homicide  on  the  nights  of 
October  21,  22,  23,  early  In  the  morning  of  the 
24th  and  the  evening  of  the  ^th,  and  other 
attempted  robberies  commonly  called  "holdups" 
differing  from  the  robberies  only  in  the  fact  that 
they  were  not  consummated  by  an  actual  taking 
of  property  from  tbe  persons  held  up.  Mela, 
that  evidence  of  tliese  robberies  and  attempted 
robberies  was  admissible  to  establish  accused's 
intent  to  rob  and  thereby  show  that  the  homi- 
cide occurred  in  committing  an  act  of  robbery 
for  the  purpose  of  fixing  the  crime  as  murder 
in  the  first  degree,  the  court  by  an  instruction 
having  limited  the  evidence  to  its  question  of 
intent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  830-832 ;  Dec  Dig.  <e=D371. 

For  other  deBnitlons,  see  Words  and  Phrases, 
First  and  Second  Series,  Holdup.] 

3.  CaiMiNAL  Law  «=:>371— EvioBNCit-OrHEB 

That  the  killing  was  esUbUshed  by  an 
eyewitness  did  not  render  such  evidNics  inod- 
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mlsslbl*  AM  evidence  of  Intent  ia  admissible 
whether  the  act  charged  Is  itself  conceded  or  noL 
[Ed.  Note.— I\>r  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  »  830-832;  Dec.  Dig.  «=»371.] 

4.  CsiMinAi.  Law  «»371— Bvidkncb— Otbek 

That  the  state  bad  accnsed's  confessioo  and 
sabsequentlj  Introdnced  it  in  evidence  did  not 
raider  such  evidence  inadmissible,  tboagb,  in 
view  of  the  danger  that  such  evidence  may  be 
misapplied  to  the  injury  of  accused  good  prac- 
tice woold  seem  to  reqnire  the  state  to  ftrst 
offer  the  confesdon,  and  if  received  to  put  in  no 
farther  evidence  of  other  crimes.. 

[Ed.  Note.— For  other  .  cases,  see  Criminal 
Law,  Cent  Dig.  §§  830-832 ;  Dec.  Dig.  «=>371.] 

5.  Cbiminai.  Law  €=31171- Misconduct  of 

DiSTBICT  AtTOENET. 

A  conviction  will  not  be  reversed  because 
of  the  misconduct  of  the  district  attorney  in  bis 
argument  unless  such  misconduct  is  so  gross 
as  to  be  likely  to  have  infiuenoed  the  jury,  and 
if  on  a  review  of  the  whole  record  it  appears 
that  a  different  verdict  could  not  reasonably 
have  been  rendered,  the  judgment  will  not  be 
reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.^Cent.  Dig.  H  3126,  8127 ;  Dec.  Dig. 

fl.  CsiiriNAi.  Law  ^sUTl— Miscokdoct  ov 

District  Attobmbt. 

On  a  trial  for  murder  in  the  first  degree, 
the  district  attorney  in  his  argument  stated  that 
a  life  sentence  meant  that  it  was  only  for  his 
life  expectancy  under  the  mortality  tables,  that 
be  would  be  given  time  for  good  behavior  and 
tliat  in  a  few  years  he  was  out  again.  On  objec- 
tion tbe  court  told  the  jury  to  disr^ard  such 
statements,  and  the  diatnct  attorney  also  asked 
the  jury  to  disregard  auTtbing  said  along  that 
line.  The  court  further  told  the  jury  not  to 
oon^der  the  remark  In  any  way  in  their  delib- 
erationa,  and  that  it  wu  no  longer  the  law  that 
life  imprisonment  was  only  for  tiie  life  expec- 
tancy. ifeJd,  that  tbeee  remarks  did  not  con- 
stitute reversible  error  where  the  testimony  bo 
conrincingly  established  the  crime  that  it  ap- 
peared certain  that  accoaed'M  rights  wen  not 
injurioasly  aflected. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3120,  8127;  Dec  Dig.  «=» 

iin.i 

7.  Cbihikal  Law  $=>70&— Dtmsa  or  Fbosb- 

CUTINO  ATTORNET. 

A  prosecuting  attorney  should  not  act  as 
a  partisan  eager  to  convict,  but  as  an  officer 
of  the  court  whose  duty  it  is  to  aid  in  arriving 
at  the  troth  and  should  neither  endeavor  to 
exclude  competent  evidence  or  Introduce  that 
which  is  of  donbtful  competency  nor  abnse  the 
defendant,  make  baseless  insinuations  against 
bis  witnesses  or  commit  acts  of  disrespect  to- 
wards opposing  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^w.  Gent  Die.  If  1«S8>  1668;  Dee.  Dig.  «=> 
TOO.] 

White,  J.,  dissenting. 

En  Banc  Error  to  DUrtxict  Court,  City 
and  Coonty  of  Denver;  Charles  OL  Butler, 

Judge. 

Harry  E.  Hlllen  was  convicted  of  murder 
In  the  first  degree,  and  he  brings  error.  Af- 
flmied. 

Thomas  Ward,  Jr.,  Edgar  Caypless,  How- 
ard U  Honan,.and  Cbaa.  H.  Talbot,  all  of 
Denver,  for  plaintlfl  In  error.  Fred  Farrar, 
Atty.  Oen.,  and  Wendell  Stephen^  Aast  Atty. 
Oen.,  for  the  People. 


TELLER,  J.  The  plalntUC  In  error  was 
convicted  of  murder  in  the  first  degree,  for 
the  killing  of  one  Chase,  Bald  killing  having 
been  oommltted  in  the  perpetratltm  of  high- 
way robbery. 

Three  principal  errars  are  assigned:  (1) 
The  snstainlng  by  the  trial  conrt  of  chal- 
lenges of  Jnroia  who  said  they  woold  not 
under  any  drcumstances  return  a  verdict  of 
guilty  and  fix  the  punishment  at  death;  (2) 
the  admlssitm  of  testimony  showing  the  com- 
mission of  other  crimes;  (3)  the  misconduct 
of  the  district  attorney  In  his  closing  address 
to  the  Jury. 

[1]  Counsel  for  plaintiff  in  error  concede 
that  the  first  assignment  of  these  alleged 
errors  is  bad,  unless  the  case  of  Demato  v. 
People,  49  Colo.  147,  111  Pac  703,  35  L.  R. 
A.  (N.  S.)  621,  Ann.  Cas.  1912A,  783,  be  ovei^ 
ruled,  and  urge  that  the  ruling  In  that  case 
was  wrong  In  principle.  We  cannot  agree 
with  counsel  on  that  matter,  and  find  do 
reason  to  depart  from  the  rule  laid  down  in 
that  case. 

The  second  error  Is  alleged  to  consist  In 
the  tact  that  the  court  admitted  evidence  of 
several  highway  robberies  committed  or  at- 
tempted to  be  committed  by  the  defendant, 
before  and  after  the  killing  of  Chase. 

[2-4]  The  homicide  for  which  defendant 
was  tried  was  committed  on  October  24, 1914, 
that  is,  (m  the  night  of  October  23d,  shortly 
aXtec  midnight 

The  testimony  to  whldb  objection  Is  made 
was  as  to  robberies  committed,  or  attempted, 
on  the  nights  of  October  2lBt,  22d,  23d,  early 
in  the  morning  of  the  24tb,  and  the  evening 
of  the  25th.  They  were  all  committed  with- 
in a  few  blocks  of  the  place  where  the  homi- 
cide occurred.  It  Is  objected  that  these  were 
Independent  acts  which  had  no  connection 
with  the  offense  for  which  the  defendant  was 
tried.  It  appears  from  the  record,  however, 
that  the  testimony  was  received  for  the  pur- 
pose of  showing  that  the  homicide  occurred 
while  defendant  was  committing  an  act  of 
robbery,  thus  fixing  the  crime  as  murder  In 
the  first  degree.  The  testimony  showed  that 
the  defendant  commanded  Chase  to  throw 
up  his  hands,  and  an  Instant  later  fired  the 
fatal  shot.  No  attempt  at  actual  robbery 
was  made,  the  defendant  running  away  as 
soon  as  the  shot  was  fired;  and  aside  frmn 
the  order  to  Chase  to  throw  up  his  hands, 
there  was  nothing  to  characterize  defend* 
ant's  action  as  an  attempt  to  rob.  It  was 
necessary,  therefore,  to  establish  his  Intent 
to  commit  robbery,  and  for  that  purpose  evi- 
dence of  other  offenses  Is  admissible  If  show- 
ing or  tending  to  show  Intent 

Here  the  fact  of  the  killing  by  the  defend- 
ant was  established  by  an  eye  witness;  but 
"the  evidence  Is  receivable  Irrespective  of 
whether  the  act  diarged  la  Uself  conceded  or 
not  Where  (as  usually)  It  la  not  conceded, 
the  evidence  of  Intent  goes  to  the  jury  to  be 
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used  by  them  only  on  the  assumption  that 
they  find  the  act  to  have  been  done  by  the  ac- 
cused. It  is  then  to  be  employed  by  them 
in  determining  the  intent  This  use  of  such 
evidence  la  universally  recognized.  As  to  Uie 
similarity  of  the  other  acts,  no  6xed  rule  can 
be  formulated.  They  certainly  need  not 
have  been  done  to  the  same  perstm;  they 
need  not  have  accompanied  more  or  less  im- 
mediately the  act  charged,  and  they  may 
bare  been  done  even  at  a  subsequent  time. 
The  precedents  show  every  variety  of  circum- 
stances, and  a  correct  application  of  the  prin- 
ciple would  receive  any  evidence  of  the  sort 
which  conveys  any  real  probative  indication 
of  the  defendant's  Intent."  Wigmore  on  EM* 
dence,  {  363. 

This  conrt  has  In  several  cases  approved 
the  substance  of  the  rale  above  laid  down, 
the  testimony  being  by  the  trial  Judge  Umlt- 
ed  to  the  purpose  for  which  it  was  admitted. 
Jaynes  t.  Fettle,  44  Colo.  S3S.  99  Pae.  825. 
16  Ann.  Gas.  787;  Warford  v.  Peojde,  43  Colo. 
107,  96  Pac.  556;  and  Olarke  v.  People;  S3 
Golov  214,  12S  Pac.  113.  In  this  case,  by  In- 
stmettmi  No.  IS,  the  trial  conrt  limited  the 
evidence  at  other  offenaes  to  the  question  of 
Intent;  and  thne  is  no  claim  that  the  In* 
atmctlon  was  not  full  and  complete.  The 
district  attorney  in  his  argnment  also  told 
the  jury  the  purpose  of  ttiat  testimony. 

The  attempted  robberies  ot  which  testi- 
mony was  admitted,  were  all  of  the  same 
character  as  the  robberies,  being  what  are 
commonly  called  "holdups^"  differing  only  In 
the  fact  that  the  robbery  was  not  consum- 
mated by  an  actual  taking  of  property  from 
the  persons  held  up.  Testimony  aa  to  these 
attempted  robberies  was  admissible  as  .show- 
ing a  s}'stem  under  which  the  accused  oper- 
ated, bearing  thus  upon  the  Intent  In  the 
assault  upon  Chase. 

It  is,  however,  objected  that,  inasmuch  as 
the  state  had  defeudant's  confession,  and  sub- 
sequently introduced  It  in  evidence,  there  was 
no  necessity  for  testimony  as  to  these  oth- 
er offenses.  Good  practice,  it  would  seem,  in 
view  of  the  danger  that  this  kind  of  evi- 
dence may  be  misapplied  to  the  Injury  of  the 
accused,  might  require  the  state  to  offer  the 
confession  flrst,  and,  if  received,  to  put  in  no 
further  evidence  of  other  crimes,  unless  clear- 
ly necessary.  Yet.  a  failure  to  follow  that 
course  is  not,  according  to  the  authorites, 
error.  In  an  Indiana  case  where  it  was 
necessary  for  the  state  to  establish  the  crim- 
inal intent  in  a  conversation  alleged  to  have 
been  an  offer  to  bribe,  it  was  urged  that  the 
language  used  was  not  equivocal,  and  that 
the  jury  had  a  right  to  infer  therefrom  the  In- 
tent charged;  but  the  court  said: 

"While  this  may  be  true,  it  does  not  render 
other  proof  of  BUch  intent  or  motive  iocompe- 
tent.  When  a  fact  is  to  be  proved,  the  law  re- 
quires the  best  evidence  attainable,  bat  it  does 
not  put  any  limit  upon  the  amount  of  proof 
that  may  be  adduced.  ■*  *  •  Even  if  appel- 
lant had  admitted  the  criminal  intent  charged, 
U  the  conversation  occurred,  or  that  he  was 


guilty  OS  charged  if  he  had  such  conversation, 
the  admission  of  the  evidence  complained  oi 
would  not  have  been  error.  We  do  not  think 
that  the  admission  of  any  competent  evidence 
CUD  be  rendered  erroneous  hy  statements  or 
admissions  of  the  accused  made  to  the  court 
and  jury  during  the  trial."  Higglns  r.  State, 
157  Ind.  67,  60  N.  E.  685. 

There  was,  then,  no  error  In  admitting  the 

evidence  under  consideration. 

[6,  6]  The  third  ground,  the  alleged  mis- 
conduct of  the  district  attorney  In  his  ad- 
dress to  the  Jury,  presents  a  quration  which 
has  been  several  times  before  this  court. 
Smith  V.  People,  8  Colo.  457,  8  Pac.  920 ;  Hel- 
ler V.  People,  22  Colo.  11,  43  Pac.  124 ;  Newby 
V.  People,  28  Colo.  16,  62  Pac.  1035 ;  Herren 
V.  People,  28  Colo.  23,  62  Pac.  833 ;  Gilstrap 
V.  People,  30  Colo.  2OT,  70  Pae.  326;  Wechter 
V.  People,  63  Colo.  89,  124  Pac.  183;  and 
Henwood  T.  Pet^le,  57  Colo.  544,  143  Pac. 
373. 

These  cases  hold  that  judgment  should  not 
be  reversed  unie»:s  the  court  Is  of  the  opinion 
that  the  misconduct  of  the  prosecuting  offi- 
cer was  so  gross  as  to  be  lively  to  have  in- 
fluenced the  Jury ;  and  that  If,  on  a  review  of 
the  evidence,  It  appears  that  a  different  ver- 
dict could  not  reasonably  have  been  rendered, 
such  misconduct  will  not  be  groimds  for  re- 
versal. It  must  be  determinotl  from  the 
whole  record  whether  or  not  the  trial  was 
fair.  The  same  rule  is  applied  in  other 
states.  State  T.  Moody,  7  Wash.  895,  86  Pac: 
132 ;  Duffln  T.  People,  107  111  113,  47  Am. 
Rep.  431. 

In  the  case  of  Wechter  v.  People,  supra. 
It  was  sought  to  reverse  a  judgment  Impos- 
ing the  death  penalty  where  the  accused  was 
found  guilty  of  a  killing  while  perpetrating 
a  robber)',  as  In  this  case.  It  was  alleged  as 
error  that  the  district  attorney  urged  upon 
the  consdderaUon  of  the  jury  that  "men  aeat 
to  the  penitentiary  seldcsn  serve  their  sen- 
tences." On  objection  being  made  by  de- 
fendant's counsel  the  court  remarked  that, 
there  being  no  evidence  In  the  case  how  l<mg 
anybody  stays  In  the  penitentiary,  comment 
on  It  as  experience  was  Improper.  The  dis- 
trict attorney,  however.  Insisted  that  the 
jurors  mi^t  apply  thdr  knowledge  and  ex- 
perience to  the  question,  where  tb^  fix  the 
punishment. 

This  court  said,  Tlth  reference  to  it,  that 
the  court  should  have  rebuked  the  district 
attorney  and  prevented  his  inooeeding  along 
that  line,  and  further  said: 

"We  think,  however,  that  this  argument  could 
not  in  any  way  have  iufiuruced  the  jury  in  re- 
turning the  verdict  they  did.  They  would  not 
have  sentenced  the  defendant  to  be  banged  in- 
stead of  to  the  penitentiary,  unless  they  be- 
lieved from  the  testimony  the  crime  of  murder 
was  committed  under  such  circumstances  that 
the  death  penalty  should  be  imposwd.  Men 
sworn  to  perform  their  duty  and  render  a  ver- 
dict according  to  the  testimony  and  the  law  ai 
given  them  by  the  court,  will  not  be  influenced 
by  Biich  argument  or  statements  on  the  part 
of  the  prosecuting  attorney  to  which  we  have 
rcferretl.  to  render  a  verdict  other  than  that 
which  the  testimuny  and  the  law  Justify.** 
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In  tMs  case  the  district  attorney  told  the 
Jury  that  a  life  sentence,  "means  that  It  Is 
only  for  his  life  expectancy  under  the  mortal- 
ity tables,  and  means  after  a  while  he  gets 
out  It  means  that  he  Is  given  time  for  good 
behavior,  and  In  a  few  years  he  Is  out  again." 
Objection  being  made  to  this  statement,  the 
court  directed  the  Jury  to  dlsr^ard  the  part 
with  reference  to  life  expectancy.  Then  the 
district  attorney  said: 

"I  do  not  want  any  error  Id  this  cats;  and 
I  will  refraio  from  the  argument  and  aak  the 
iuiy  to  disregard  auythii^  said  along  that  Una." 

The  court  then  said  to  the  jury: 
*Toa  win  disregard  any  statement  with  ref- 
erence to  the  prisoner  getting  out  at  the  vaA  of 
bis  life  expectancy.  It  is  not  for  you  to  con- 
sider, and  it  will  be  disregarded  entirely  by 
you;  pay  uo  attention  to  it  whatever  in  fixing 
the  puniahment,  if  you  find  the  defendant  guilty, 
or  take  it  into  consideration  In  any  way  In  your 
deliberttion." 

At  the  close  of  the  argument  the  court, 
before  giving  the  formal  Instructions,  stated 
to  the  jury  that,  though  it  had  at  cme  time 
been  the  law  that  life  Imprisonment  was 
only  fbr  the  life  ezpectanor,  It  was  no  longer 
the  law,  and  that  they  should  disregard  the 
district  attorney's  statement  with  reference 
to  it. 

There  were  oth«r  ronarks  of  the  district 
attorney  to  which  objection  was  made,  and 
others  to  which  objection  might  well  have 
bean  made,  but  was  not.  In  every  case  where 
a  valid  objection  was  made  the  court  direct- 
ed the  jufy  to  disregard  the  Improper  re- 
marks, and  no  attempt  was  thereafter  made 
by  the  prosecutor  to  continue  them.  While  It 
is  unfortunate  that  theee  remarlis  were  made, 
thus  raising  the  question  of  the  fairness  of 
the  trial  in  a  capital  case,  If  we  apiiJy  to  them 
the  rule  laid  down  In  Wechter  v.  People,  su- 
pra, as  above  quoted,  it  cunnot  be  said  that 
they  constitute  reverelble  error.  Of  this  case 
it  Is  true,  as  was  then  said  of  that: 

*^he  testimony  on  the  part  of  the  prosecution 
so  dearly  and  convincing^  establlBhes  the  crime 
for  wliico  the  defendant  was  convicted,  that  it 
appears  certain  none  of  the  matters  of  which 
the  defendant  complains  injuriously  affected  Us 
rights." 

[7]  It  is  greatly  to  be  regretted  that  prose- 
cuting officers  so  ofteu  forget  that  in  the  trial 
of  a  criminal  case  they  represent  the  state, 
which  demands  not  that  the  accused  be  con- 
victed, but  that  Justice  be  dune.  A  prosecu- 
tor should  act  not  as  a  partisuo  eager  to  con- 
vict, but  as  an  officer  of  the  court,  whose 
duty  it  Is  to  aid  in  arriving  at  the  truth  in 
every  case.  Occupying  this  quasi  Judicial 
position,  he  may  not  properly  endeavor  to  ex- 
clude competent  evidence,  nor  introduce  tliat 
which  la  of  doubtful  competency.  He  owes  a 
duty  to  the  accused  as  well  as  to  the  state ; 
and  abuse  of  a  defendant,  baseless  Insinua- 
tions against  his  wltoessee,  and  acta  of  disre- 
spect toward  opposlug  counsel  comport  nei- 
ther with  that  duty,  nor  with  the  dignity  of 
the  office  of  public  prosecutor.    These  facts 


have  been  many  times  pointed  out,  by  this  and 
other  courts ;  yet  district  attorneys  cwtlnue 
to  disregard  them,  and  to  risk  a  reversal  in 
cases  Involving  great  expense  to  the  state ;  all 
apparently,  because  of  a  misapplied  seal,  a 
mistaken  destre  to  win. 

Where  It  appears  that  Improper  conduct  on 
the  part  of  the  prosecutor  may  have  beoi 
prejudldol  to  the  rights  of  the  accused,  there 
should  be  no  hesitancy  In  reversing  the  judg- 
ment; but  In  this  case  it  appears  that  no 
other  verdict  could  properly  have  been  re- 
turned, hence  there  can  be  no  Inferoice  of 
prejudice  from  the  remarks  to  which  objec- 
tion is  made. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

It  is  further  ordered  that  said  judgmrat 
be  executed  during  the  week  beginning  June 
20,  1915. 

WBITB^  J.,  dissents. 


SPBXNGBB  T.  cm  BA^  ft  TBUST  Oa 

*     et  oL    (No.  8021.) 
(Supreme  CJourt  of  Colorado.    Hay  S,  1915. 
Behearing  Denied  June  7,  1916.) 

1.  Pbikcipal  and  Agent  ®=»103— Authobi- 
TT  OF  Aqknt  to  Sell  Land — CoNsiBUcnos 

or  CONTKACT— "To  SELL." 

An  agreement  between  6.  and  S.  provided 
that  S.  was  to  be  at  the  expense  of  obtaining 
title  to  certain  land  from  tiie  government  and 
of  finding  a  parcfaaser,  and  aa  compensation 
was  to  receive  one-half  of  the  proceeds  after 
paying  O.  $4  an  acre,  the  title  to  remain  in 
G.,  and  the  land  not  to  be  sold  for  lesa  than 
an  acre,  and  that  ahouhl  the  land  not  be  sold 
within  one  year  the  title  should  be  fully  vested 
in  G.  Held,  that  such  contract  merely  author- 
ized 8.  to  find  a  purchaser  and  did  QOt  authori?^ 
him  to  make  a  contract  binding  O.  to  seU, 
iiijice  where  real  estate  is  placed  in  the  bands 
of  an  agent  to  find  a  purchaser  or  with  instruc- 
tions in  general  terms  "to  sell,"  the  agent  is 
not  authorized  to  enter  into  a  contract  of  sale 
binding  upon  the  principaL 

[Kd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  M  27&-^,  853-.S69,  807; 
Dec.  Dig.  «=>103. 

For  other  definitions,  see  Words  and  rarasca. 
YixKt  and  Second  Series,  SelL] 

2.  Appeal  and  Esbob  «»843  —  Betibw  — 
Waives  of  Ebbobs. 

Where,  In  on  action  on  an  agent's  contract, 
a  motion  to  make  the  complaint  more  specific 
by  setting  forth  the  agreement  in  writing  con- 
Btituting  the  agent's  authority  was  granted  and 
pluintiff  thereupon  amended  the  complaint  by 
setting  out  such  agreement  and  a  demurrer  to 
the  amended  complaint  was  sustained,  the  suffi- 
ciency of  the  amended  pleading  waa  the  only 
question  on  appeal,  and  whether  the  court 
erred  in  granting  sucb  motion  was  ImmateriaL 
[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8881-^841;  Dee.  Dig.  «s> 
843.] 

8.  Fbattos,  Statute  or  ^»11&— Authobitt 
OF  Agent  to  Sell  Land  — -  Mbcbssixt  or 

WftlXIHO— "Con  VBTANCK. ' ' 

t'nder  Bev.  St  1908,  %  2660,  providing 
that  no  estate  or  interest  in  lands  other  than 
leases  for  not  exceeding  one  year  shall  be  cre- 
ated, granted,  etc,  unless  by  operation  of  law 


•For  otber  oasts  im  lanw  topis  aad  KST-NTTIIBBB  la  aU  K«y-Nambar*d  DigssU  and  IndaxM 


Digitized  by 


Google 


264 


149  PAOIFIO 


BEPOBTBB 


(Goto. 


OP  by  a  conveyance  In  writing  subscribed  by 
the  party  creatius  it,  or  by  his  lawfnl  agent 
thereunto  authorized  by  writing,  section  2662, 
requiring  contracts  for  the  sale  of  the  land 
to  be  in  writing  and  subscribed  by  the  party 
by  whom  the  sale  is  made,  section  2663,  pro- 
viding that  such  instramenta  may  be  subscrib' 
ed  by  such  party's  agent  lawFall^  authorized 
by  writing,  and  section  2677  defining  "convey- 
ance" as  ased  in  that  chapter  as  embracing 
every  Instrument  in  writing  except  a  will  by 
which  any  estate  or  interest  in  lands  is  created, 
aliened,  assigned,  or  surrendered,  an  agent's  au- 
tiiority  to  contract  for  the  sale  of  land  on  be- 
half of  bis  principal  mnst  Im  conferred  In 
writing. 

[l^d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  CeuL  Dig.  SS  251-260;  Dec.  Dig. 
116. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ckinveyance.] 

4.  Pbiiicipai.  and  Agent  «=5>103— AuTHOBnr 
OF  Agent  to  Sbix  Land — Construction  of 
Contract. 

A  contract  of  agency  giving  power  to  sell 
land  ia  to  be  strictly  construed,  and  if  there  is 
any  doubt  whether  acts  of  the  agent  thereun- 
der are  within  his  delegated  powers,  they* 
shoald  be  resolved  against  the  agent  and  against 
any  third  party  dealing  with  him. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Cent.  Dig.  H  278-203,  353-3697  367; 
Dec.  Dig.  ^103.] 

5.  PBIMCIFAI,  AKD  AaiNT  4s»147— AUTHOBITT 

OF  AOENT  —  Notice  to  Pebson  Dkaung 

WITH  Agent. 

Parties  dealing  with  an  agent  assuming  to 
have  authority  to  sell  land  are  put  upon  inquiry 
to  ascertain  the  extent  of  hia  authority. 

[Ed.  Note.— For  other  coses,  see  Principal  and 
^nt.  Cent.  Dig.  fi|  S28-SS3;  Dec  IXg.  «s> 

Error  to  District  Court,  Las  Animas  Coon- 
ty  t  A.  Watson  McHmdrie,  Judge. 

Action  by  Boijamln  F.  Springer  against 
the  City  Bank  &  Trust  Company,  executor 
of  Allen  M.  Ghost,  deceased,  and  others. 
Judgment  for  defendants  on  demurrer,  and 
plalntltr  biinflv  error.  Affirmed. 

Robert  T.  Yeaman  and  A.  G.  McChesney, 
Iwth  of  Trinidad,  for  plaintiff  In  error.  Fred- 
eric Burnbam,  of  Chicago,  III.,  and  E.  B. 
Whitted,  of  Denver,  for  defendants  in  error. 

BAILBT,  J.  On  March  29th,  1909,  B.  B. 
Sopris  for  himself,  and  for  A.  M.  Ghost,  as- 
suming to  act  as  agent  and  attorney  In  fact 
for  the  latter,  executed  an  agreement  with 
Benjamin  F.  Springer  for  the  sale  and  con- 
veyance of  certain  lands  situate  In  Las  Ant- 
mas  county,  belonging  to  Ghost,  for  $16,400, 
receipt  of  $200  on  the  contract  is  aclEnowl- 
edged  by  Sopris.  Springer  brought  this  ac- 
tion for  specific  performance. 

[1]  A  motion  to  make  the  complaint  more 
specific,  by  requiring  plaintiff  to  set  forth  an 
agreement  In  writing  previously  entered  into 
between  Ghost  and  Sopris,  concerning  this 
property,  which  Is  the  sole  authority  of  So- 
pris for  executing  the  agreement  with  Spring- 
er, was  interposed,  sustained  and  the  com- 
plaint amended  accordingly.  The  provision 
of  the  contract  between  Sopris  and  Ghost 


which  concerns  ns  in  determtQing  the  case,  Is 
as  follows: 

"Now  therefore  this  agreement  by  and  be- 
tween the  parties  aforesaid  Witnesseth:  That 
said  Sopris  is  to  be  at  the  entire  expease  of  ob- 
taining title  to  said  land  from  the  U.  S.  Govt, 
and  ateo  of  finding  a  purchaser  and  selling  the 
same  and  as  compensation  for  such  service  is 
to  receive  one  half  of  the  proceeds  of  such  sale 
remaining  after  paying  said  Ghost  the  sum  of 
Four  (4)  Dollars  per  acre  for  all  land  furnish- 
ed as  aforesaid  and  the  other  half  shall  belong 
to  said  Ghost,  the  title  to  said  lands  shall  re- 
main in  said  Ohost  and  shall  not  be  by 
said  Sopris  for  less  than  Eight  (8)  Dollars  per 
acre.  Should  said  lands  thus  selected  be  not 
sold  within  the  period  of  one  year  after  the  al- 
lowance of  the  entries  by  the  General  Land  Of- 
fice at  Washington  then  the  interest  of  said 
Sopris  shall  cease  tliereln  and  this  agreement 
shall  thereafter  be  void  and  the  title  to  said 
lands  be  fully  vested  In  said  Ghost." 

A -general  demurrer  to  the  amended  com- 
plaint was  sustained,  plaintiff  declined  to 
further  amend  and  Judgment  of  dismissal 
was  entered^  which  he  brings  here  for  re- 
view. 

The  City  Bank  &  Trust  Company  is  sub- 
stituted for  defendant  Allen  M.  Ghost,  de- 
ceased, as  executor  of  his  last  will  and  testa- 
ment, and  Mrs.  E.  E.  Whitted  tor  defendant 
Ada  M.  Ghost,  deceased,  as  B<de  heir.  'ItM 
other  defendants  In  error  aie  poscois  to 
whom  Ghost  subsequently  gave  deeds  for  por^ 
tlons  of  the  land  in  question. 

[2]  The  first  matter  urged  for  reversal  is 
that  the  court  erred  in  requiring  plaintiff  to 
set  out  in  his  complaint  the  agteenent  be- 
tween Sopris  and  Ghost  That  la  a  matter 
which  has,  and  can  have,  no  bearing  on  thia 
review.  If  plaintiff  bad  declined  to  amend, 
and  had  stood  by  bis  original  complaint  and 
brought  the  case  here  upon  that  proposlUon, 
thai  he  could  have  had  the  Judgment  of  this 
court  upon  the  sufficiency  of  his  original  com- 
plaint But  having  amended  by  setting  out 
In  heec  verba  the  Gho8^Soprts  contract  and 
a  demurrer  to  the  amended  complaint  having 
been  sustained,  the  question  now  turns  solely 
upon  the  sufficiency  of  the  amended  pleading. 

[3]  The  statute  provide  that  an  authority 
such  as  Sopris  assumed  to  exercise  in  signing 
the  agreement  with  Springer,  as  agoit  and 
attorney  In  fact  of  Ohost,  must  be  eoutemA 
in  writing: 

"No  estate  or  interest  in  lands,  other  than 
leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  hereafter 
he  created,  granted,  assigned,  surrendered  or  de- 
clared, unless  by  act  or  operation  of  law,  or  by 
deed  or  conveyance  In  writing,  subscribed  by 
the  party  creating,  granting,  aaslgnln;,  sur- 
rendering or  declaring  the  same,  or  by  his  law- 
ful agent,  thereunto  authorized  by  writing." 
Section  2660,  R.  S.  1908. 

"Every  contract  for  the  leasing  for  a  longer 
period  uan  one  year,  or  for  the  sale  of  any 
lands  or  any  interest  in  lands,  shall  be  void,  un- 
less the  contract  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writ- 
ing;, and  be  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made."  Section  2662, 
R.  S.  1908. 

"Every  instrument  required  to  be  subscribed 
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by  any  party  nnder  the  last  precedios  section, 
may  be  subscribed  by  the  agent  of  such  party, 
lawfully  authorized  by  writing."  Section  2663, 
K.  S.  1908. 

"I'tae  term  'Conveyance,'  as  used  in  this  chap- 
ter, shall  be  coostnied  to  embrace  every  instru- 
meut  in  writing,  except  a  last  will  and  testa- 
ment, whatever  may  be  Its  form  and  by  what- 
ever name  it  may  be  known  in  law,  by  which 
any  estate  or  interest  in  lauds  is  created,  alien- 
ed,  assigned  or  surrendered."  Section  2677,  B. 
8.  190& 

[4, 1]  It  Is  settled  law  that  a  contract  of 
agency  giving  power  to  sell  real  estate  Is  to 
be  strictly  construed.  Nlppel  T.  Hammond, 
4  Colo.  211 ;  Field  v.  Small.  17  Colo.  386,  30 
Pac.  1034;  Bundle  t.  Cutting,  18  Colo,  337, 
32  Paa  994 ;  Malone  v.  McCullough,  15  Colo. 
460,  24  Pac.  1040 ; .  Sullivan  v.  Leer,  2  Colo. 
App.  141,  29  Pac.  817;  Speer  v.  Craig,  16 
Colo.  478,  27  Pac.  891 ;  Downing  Inv.  Co.  v. 
Coolidge,  46  Colo.  340, 104  Pac.  392 ;  Johnson 
V.  Lennox,  55  Colo.  125,  133  Pac.  744;  In 
Johnson  v.  Lennox,  supra,  at  page  129  of  65 
Colo.,  at  page  746  of  133  Pac,  It  Is  said : 

'^he  statute  in  such  case  and  the  decisions  of 
the  courts  ralatlng  to  the  form  and  sufficiency 
of  anthority  of  agents  must  be  eontrolUog,  aa 
against  tblrd  parties.  It  Is  the  rule  of  law  that 
the  authority  of  an  agent  conferring  power  to 
execute  an  executory  contract  for  the  sale  of 
real  estate  mast  be  In  writing,  and  that  the 
agent  must  be  given  therein  specific  authority 
to  do,  either  the  general  business  of  his  prin- 
cipal or  the  particular  thing  which  he  assumed 
to  do.  Also,  that  the  burden  is  put  on  the 
plaintiff  who  sues  upon  a  contract  thus  necut- 
ed,  to  show  that  the  person  who  signed  the  con- 
tract as  agent,  was  authorized,  not  only  to  ne- 
gotiate the  sale,  but  also  to  conclude  In  writing 
a  binding  contract  within  the  terms,  conditions 
and  limitBtiona  expressed  in  the  contract  sued 
on.  Such  an  agent  must  strictly  pursue  his  au- 
thority; and  any  person  dealing  with  him  is 
bound  at  his  penl  to  leam  the  extent  of  that 
authority." 

If  there  la  any  doubt  whether  the  acts  of 
an  agent  under  such  a  contract  are  within 
bis  delegated  powers,  they  should  be  resolved 
against  the  agent  and  against  any  third  part7 
dealing  with  htm  under  the  power,  the  latter 
being  put  upon  inquiry  to  ascertain  the  ex- 
tent of  the  autbori^  of  the  agent 

An  examination  of  the  contract  between 
Ghost  and  Soprts  shows  that  the  only  author- 
ity which  Sopris  had  was  to  find  and  present 
to  Ghost  a  purchaser  ready,  able  and  willing 
to  pay  at  least  eight  dollars  an  acre  for  the 
land,  that  Is,  Sopris  had  authority  to  And  a 
purchaser  and  negotiate  generally  for  a  sale, 
but  no  express  or  implied  authority  to  make 
a  contract  binding  Ghost  to  sell  npon  terms  Is 
given.  Instead  of  pursuing  the  authority 
which  by  the  contract  he  had,  Sopris  under- 
took to  make  and  execute  In  the  name  of 
Ghost  a  binding  contract  of  sale,  providing 
for  the  OMiTeyance  to  Springer,  fixing  the 
price,  terms  of  payment,  and  the  settlement 
of  all  the  'details  of  transfer.  An  agent  who 
deals  tn  this  manner  can  do  so,  and  bind  his 
principal,  only  npon  clear  written  authority, 
or  npon  necessary  Implication  arising  from 
>ach  authority.    The  authority  of  Sopris  to 


bind  Ghost  Is  to  be  measured  by  the  terms  of 
his  contract  with  the  latter,  which  In  this 
case  utterly  falls,  either  expressly  or  other- 
wise, to  confer  the  power  which  he  undertook 
to  exercise.  It  Is  a  general  rule  that  where 
real  estate  la  placed  In  the  hands  of  an  agent, 
either  verbally  or  by  written  Instrument,  to 
find  a  purchaser,  or  with  Instructions  In 
general  terms  to  sell,  the  agent  Is  not  thereby 
authorized  to  enter  Into  a  contract  of  sale 
binding  upon  the  owner,  as  In  either  Instance 
the  agent's  authority  extends  only  to  finding 
a  purchaser  acceptable  to  the  owner,  and  to 
negotiating  a  sale  generally  between  such 
purchaser  and  the  owner.  The  use  of  the 
words  "to  sell"  In  such  case  Is  held  to  mean 
no  more  than  to  authorize  the  agent  to  find 
a  purchaser.  This  doctrine  is  firmly  settled 
In  this  Jurisdiction,  as  indicated  by  the  fol- 
lowing authorities:  Winch  T.  Edmunds,  34 
Colo.  359,  S3  Pac.  632;  Malone  T.  McCul- 
lough, supra ;  Sullivan  r.  Leer,  supra ;  Speer 
V.  Craig,  supra;  Johnson  v.  Lennox,  supra. 
The  following  authorities  from  other  jurla- 
dicHons  fully  support  this  proposition: 
Campbell  V.  Galloway,  148  Ind.  440,  47  N.  EL 
818;  Brandrup  v.  Britten,  11  N.  D.  376.  92 
N.  W.  454;  Milne  v.  Kleb,  44  N.  J.  Eq.  378, 
14  AtL  646;  Lawson  v.  King,  56  Wash.  15, 
104  Pac.  1118 ;  Grant  v.  Ede,  85  Cal.  418,  24 
Pac.  890,  20  Am.  St.  Rep.  237 ;  Scully  v.  Book, 
3  Wash.  182,  28  Pac.  556;  Armstrong  T. 
Lowe,  76  Cal.  616,  18  Pac.  759;  Larson  T. 
O'Hara,  98  Mfnn.  71, 107  N.  W,  821,  116  Am. 
St.  Bep.  342,  8  Ann.  Cas.  page  849,  and  cases 
cited. 

Sopris  not  having  authority  to  execute  the 
contract  in  question  for  Ghost,  and  Springer 
being  charged  in  law  with  knowledge  of  such 
lack  of  authority,  the  supposed  contract  Is  in 
fact  no  contract  and  not  enforceable  on  any 
theory. 

Judgment  affirmed. 

OABBOBT,  C.  J.,  and  WHITE,  J.,  concur. 


GUMAEB  et  aL  v.  BELL.   (No.  8020.) 
(Supreme  Court  of  Colorado.    April  6,  191S. 
Behearing  Denied  June  7,  1915.) 

juDQifEirr  «s>175  —  BEOPBRive  JuDoMEirr  — 

Plkadtno. 

Where  judgment  by  default,  entered  against 
defendants  upon  notes,  was  reversed  on  ap- 
peal, and  defendants  "given  leave  to  file  their 
answer  to  the  complaint  id  the  action,  as  they  ask 
In  their  motion  to  vacate,"  which  motion  was 
based  upon  set-ofFs  and  connterclaims,  and  pay- 
ments made  for  the  benefit  of  the  plaintiff,  and 
defendants  In  their  answer  set  up  the  !>tatute 
of  hmltatlons,  a  Judgment  for  plaintiff  will 
not  be  set  aside,  where  defendants  Introduced 
no  evidence  aa  to  the  facts  pleaded,  in  the  mo- 
tion to  reopen  the  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S  338;   Dec.  Dig.  «=sl75.] 

Error  to  District  Court,  Bl  Paso  County; 
James  Owen,  Judge. 
Action  by  Dennlstoun  M.  Bell  against  A.  R. 
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Gnmaer  and  anotber.  Judgment  for  plain- 1 
tut,  and  defendants  bring  error.  Affirmed. 

James  T.  Locke,  of  Canon  City,  for  plaln- 
tUCs  in  error.  Horace  O.  Lunt,  GoLorado 
Springs,  and  Michael  B.  Hurley,  ot  fit  Paul. 
Minn.,  for  defendant  in  error. 

WHITE,  J.  Upon  a  previous  consideration 
of  this  case  a  judgment  upon  default,  enter- 
ed by  the  trial  court  against  the  defendants 
therein,  was  reversed,  with  directions  that 
the  Judgment  and  default  In  the  district  court 
be  set  aside  and  the  defendants  "given  leave 
to  file  their  answer  to  the  complaint  In  the  ac- 
tion, as  they  ask  In  their  motion  to  vacate, 
within  sudi  reasonable  time  as  may  be  fixed 
by  the  court"  Gumner  v.  Bell,  51  Colo.  473, 
119  Pac.  681.  Upon  the  order  being  entered 
In  the  district  court,  the  defendants  filed  sep- 
arate answers.  The  plaintiff  seeks  to  recover 
Judgment  against  the  defendants  upon  two 
promissory  notes  made  payable  to  the  order 
of  E.  L.  Gumaer  and  signed  by  A.  B.  Gumaer. 
The  complaint  alleges  that  EX  L.  Gumaer  In- 
dorsed the  notes  before  any  delivery  thereof, 
and  that  they  were  subsequently  transferred, 
delivered  to,  and  became  the  property  of  the 
plaintiff  in  the  suit,  and  that  $250  had  been 
paid  on  each  of  said  notes  on  a  designated 
date  within  less  than  six  years  prior  to  the 
institution  of  the  suit 

The  answer  of  E.  L.  Gumaer  admits  the 
execution  ot  the  notes  by  her  oodefendant 
and  that  she  indorsed  the  same,  denies  all 
other  allegations  of  the  complaints,  and 
pleads  as  a  defense  to  the  cause  of  action 
upon  eadi  note  the  six-year  statute  of  limita- 
tion. The  am^ded  answer  of  A.  R.  Gumaer 
admits  the  execution  of  Cbe  notes  and  the 
Indorsement  thereof  by  E.  Ii.  Gumaer,  and 
alleges  that  thereafter  they  were  delivered  by 
himself  to  ODB  Quinlan,  admits  the  payment 
o£  $250  on  eatih  of  said  notes,  but  alleges  that 
«nch  payments  were  made  at  their  maturity, 
and  not  afterwards,  and  pleads  as  a  defense 
to  the  cause  of  action  upon  each  note,  the  six- 
year  statute  limitation.  In  the  joint  affi- 
davit of  merits  and  motion  of  defendants,  up- 
on  which  this  court,  in  Gnmaer  v.  Bdl,  su- 
pra, ordered  the  default  and  judgment  of  the 
district  (M>urt  set  aside,  and  the  defendants 
permitted  to  answer  as  "they  f^k  in  their 
motion  to  vacate,"  the  statute  of  limitation 
Is  neither  set  forUi  nor  reference  made  there- 
to. In  fact,  the  sole  defense  set  forth  therein 
Is  in  the  nature  of  offsets  or  counterclaims 
which,  it  is  alleged,  should  be  allowed  de- 
fendants aa  payments  upon  said  notes ;  and 
in  the  answers  filed,  upon  which  the  case  was 
heard  and  the  instant  Judgment  entered,  nei- 
ther defendant  sets  forth  nor  meutions  any 
such  defense.  Moreover,  In  the  aforesaid  mo- 
tion and  affidavit  of  merits,  in  pleading  one 
of  the  several  counterclaims,  it  Is  alleged  that 
from  the  year  "1S95  to  the  year  1901,  both  in- 
iduslTc/'  Quinlan,  who  then  owned  said  notes. 


and  which  were  long  past  due,  "requested 
from  time  to  time  that  the  defendants  pay 
for  said  Quinlan  the  said  taxes"  upon  a  cer- 
tain tract  of  land  situate  In  the  county  of 
Pueblo,  state  of  Colorado,  and  that  "the  de- 
fendants did  pay  to  the  treasurer  of  Pueblo 
county  the  said  taxes  for  said  years  amount- 
ing In  all  to  the  sum  of  $1,085";  that  the 
money  so  paid  for  taxes  "was  money  advanc- 
ed by  the  defendants  to  said  Quinlan.  and 
they  are  advised  that  they  are  entitled  to 
ofEset  said  payments  so  made,  and  interest 
thereon,  against  said  promissory  notes."  The 
defendants  also  asked  therein  that  they  be 
allowed  "to  have  an  accounting,  and  they  of- 
fer to  abide  by  said  accounting,  and  to  pay 
any  sum  or  sums  that  maiy  be  found  due  or 
owing  on  said  notes,  but  they  allege  that  said 
accounting  will  show  that  nothing  whatever 
la  due  or  owing  on  said  notes." 

Plaintiff  replied  to  the  answers,  alleging 
that  the  proceedings  resulting  In  the  order 
of  this  court  permitting  defendants  to  an- 
swer constituted  a  waiver,  estoppel,  and  lim- 
itation to  rely  upon  any  defense  not  set  forth 
in  the  motion  and  affidavit  of  merits  consti- 
tuting the  basis  of  that  proceeding.  An  ac- 
knowledgment of  the  debt  and  a  new  promise 
to  pay  the  notes,  made  by  each  of  the  de- 
fendants within  six  years  prior  to  the  com- 
mencement of  the  suit,  was  also  pleaded. 

A.  R.  Gumaer  was  called  and  examined  on 
behalf  of  plelntiil  under  the  provisions  o£ 
the  statute.  Plaintiff  also  introduced  other 
evidence  and  submitted  his  case.  Thereupon 
a  motion  was  interposed  to  dismiss  the  pro- 
ceeding as  to  E.  L.  Gumaer.  on  the  ground 
that  the  complaint  failed  to  set  forth  suffi- 
cient facta  and  the  evidence  was  insufficient, 
by  reason  of  its  failure  to  show  compliance 
with  the  conditions  of  section  247,  Mills'  Ann. 
Stat  1891,  to  hold  her  liable  as  Indorser  on 
either  note.  The  motion  was  denied.  No  oth- 
er evidence  was  offered,  given  or  received ;  and 
the  court  thereupon  found  the  Issues  In  favor 
<a  the  plaintiff,  and  gave  judgment  according- 
ly. The  defendants  bring  the  cause  here 
for  review  upon  writ  of  error. 

If  the  defendants'  motion  and  affidavit  of 
merits  htid  set  forth  the  alleged  defenses  now 
urged,  and  none  other,  it  la  doubttul  if  this 
court  would  have  ordered  the  default  and 
judgment  vacated,  and  extended  to  defend- 
ants the  right  to  answer.  But,  be  that  as  It 
may,  no  such  defenses  were  set  forth  In  the 
motion  and  affidavit  of  merits,  and  defend- 
ants were  only  permitted  to  plead  "as  they 
ask  In  their  motion  to  vacate."  They  were 
not  given  the  right  to  "plead"  generally,  nor 
even  the  full  right  to  "answer."  but  only  to 
do  the  latter  In  a  particular  way.  In  that 
proceeding  both  defendants  relied  upon  the 
alleged  partial  payments  and  offsets  therein 
referred  to  as  their  sole  defense.  By  the  lan- 
guage of  the  affidavit  of  merits  the  notes  were 
recognized  as  valid  obligations  of  both  de- 
fendantsL  Moreover,  th^  offered  therein  to 
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abide  bj  tbe  findings  upon  the  matters  bo  set 
forth  and  to  pay  any  portion  of  the  notes 
uot  diacharced  thereby.  Tbese  were  the  coa- 
dltions  upon  wblcb  plaintiff's  Judgment  was 
set  aside,  defendants'  default  lemoredt  and 
the  latter  let  in  to  defend. 

CoDsldertng  the  record  here^  In  oonjnnctiott 
with  onr  former  opinion  In  this  case,  it  Is 
certain  that  neither  of  the  defendants  has 
cause  to  complain  of  the  action  of  the  trial 
court  In  the  premises.  Tba  Jndgment  la  there- 
fore affirmed. 

Jndgmoit  affirmed. 

OABBEBT,  a     and  miLLBB,  J.,  ooncnr. 


McPHAIL  T.  CITT  AND  COUNTT  OF 
DENVEH.    (No.  7945.) 
(Supreme  Court  of  Colorado.    April  5,  191S. 
Rehearing  Denied  June  7,  3S15.) 

1.  lilCENSKS  *»6— POLICB  PoWEIt-RaOtJLA.- 
TIOH  OF  KeEFINO  of  DoQS. 

Municipal  Code  of  City  and  County  of 
DeDver,  c.  16,  art.  2,  |  74T  «t  seq.,  prescrib- 
ins  Hcenw  fees  tor  the  keeplnff  of  dogs  and  pen- 
alties for  failure  to  pay,  are  (^institutional, 
since  the  regulation  of  the  keeping  of  dogs  is 
within  the  police  power  of  the  state,  and  may 
be  delated  to  cities  and  towns. 

[Ed.  Note.— ffor  other  cases,  see  Licenses, 
Cent.  Dig.  H  fit  fl»  10;  Dec.  Dig. 

2.  MUNICIFAZ.  GORPOBAXXONS  •&»604— POUCB 
POWEE— REOULATION  OF  DOGS— EXTENT. 

The  regulation  of  dogs,  a  branch  of  its 
police  power  which  the  state  may  delegate  to  a 
dty,  is  not  limited  to  dogs  ranning  at  large, 
bat  extends  to  the  keeping  of  doga. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Oorporations,  Cent  Dig.  |g  1335-1837;  Dec. 
IMg.  *=>6(M.l 

3.  Notice  «=»7,  9— Wbirin  Nomob— When 
Rbqdibed. 

The  general  rule  Is  tbat  notice  required 
by  taw  to  be  given  is  notice  in  writing,  and 
whenever  by  statute  or  ordinance  a  duty  is  im- 
posed on  an  individoal,  for  the  neglect  of  which 
be  is  BDbject  to  a  pwaltv,  notice  is  required 
before  liability  arises,  unuss  the  contrary  is 
expressly  provided. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  H  1^,  14,  1&-21;  Dec  Dig.  «=»7,  9J 

Oabbert,  O.  J.,  and  Scott  and  Bailey,  JJ., 
ditsentintt 

Eb  bane.  Error  to  Connty  (Tourt,  City  and 
County  of  Denver ;  B.  S.  CEIass,  Judge. 

Duncan  McPhall  was  convicted  of  violating 
a  municipal  ordinance  of  the  City  of  Denver, 
and  he  brings  error.  Reversed  with  direc- 
tions to  dismiss  the  proceeding. 

Dnncan  McPhall,  of  Denver,  lor  plaintiff  in 
error.  I.  N.  Stevens,  City  Atty.,  W.  H.  Bry- 
amt,  H.  X  O'Bryan,  J.  A.  Marsh,  W.  R.  Ken- 
nedy, and  Paul  Enowles,  all  of  Denver,  for 
defendant  In  enor. 

TELIiER,  J.  The  plaintiff  In  enot  was 
conTicted  of  violating  section  TBO,  article  2, 
diapter  16,  of  the  Municipal  Code  ot  the  City 
and  County  of  Denver,  which  requires  owners 


of  dogs  to  pay  to  the  dOj  trBasnrer  annnally 
a  prescribed  sum  for  each  dog  so  owned  or 
kept  In  said  dty.  He  alleges  error  In  the 
proceedings,  and  seeks  to  reverse  the  Judg- 
ment Impoaliis  a  fine  upon  hhn. 

Section  747  of  the  said  Municipal  Code 
reads  In  part  as  follows: 

**It  shall  be  the  duty  of  said  dog  license  in- 
spector to  ascertain  whether  or  not  proper  li- 
cense has  been  paid  for  any  d<^,  as  provided  by 
ordinance.  In  the  event  said  license  has  not 
been  paid  and  the  same  evidenced  by  proper  li- 
cense receipt,  teg  or  stamped  collar,  it  shall  be 
the  duty  of  said  inspector  to  serve  every  per- 
son owning,  keeping  or  harboring  any  dog  so 
unlicensed,  with  notice,  warning  such  persoD  to 
pay  said  license  as  the  law  provides,  within 
twenty-four  hours  from  the  servios  of  such  no- 
tice. If  any  i>erson  so  served  with  notice  shall 
fail  to  pay  to  the  Treasurer  at  his  office  within 
the  time  allowed  by  said  notice,  it  shall  be  the 
duty  of  said  inspector  to  summon  Into  court 
said  person  as  provided  by  ordinance." 

A  further  Bectlon  prorldea  a  penalty  t<« 
the  TlolatlQn  of  the  ordinance,  and  under  this 
aeetloD  a  fine  was  assessed  against  tbe  plain* 
tUE  In  error,  tt  was  admitted  oa  the  trial 
that  plaintiff  In  enor  owned  a  dog,  and  had 
paid  no  license  fbe.  "SSm  principal  error  pre- 
sokted  1^  plalntlft  In  enor  In  the  brieft  is 
tbe  rshiaal  of  the  trial  court  to  hold  the  ox- 
dtnanoe  to  be  In  violation  of  tbe  city  charter 
and  of  tiw  Constltutton  of  the  state.  In 
other  words.  It  is  contmded  that  the  city 
(barter  gives  no  authority  to  tbe  city  to  enact 
the  ordinance  In  question,  and  that  buc^  au- 
tbority  cannot  be  granted  without  violating 
the  Constitution. 

[1]  As  to  the  latter  claim.  It  is  sufficient 
to  say  that  no  question  is  more  firmly  settled 
than  tbat  the  regulatl(xi  of  the  keeping  of 
dogs  is  within  the  police  power  of  the  state, 
and  that  it  may  grant  to  cities  and  towns  the 
right  to  exercise  such  parts  of  the  police  pow- 
er as  It  may  deem  prc^r.  28  Cyc.  740 ;  Cole 
V.  Hall,  103  111.  80;  State  v.  City  of  Topeka. 
36  Kan.  76,  12  Pac.  810,  59  Am.  Rep.  529; 
Sentell  t.  New  Orleans  &  C.  R.  R.  Co.,  186 
TJ.  S.  698,  17  Snp-  Ct  693,  41  L.  Ed.  1169; 
Jenkins  v.  Ballantyne,  8  Utah,  245,  80  Pac. 
760,  16  L.  B.  A.  680.  Bpeaklng  on  this  sub- . 
Ject  Judge  Dillon  says: 

"A  license  fee  or  tax  is  usually  charged,  and 
such  license  fee  or  tax  Is  regarded  as  a  proper 
exercise  of  the  police  power,  and  not  as  a  tax 
upon  property.  The  authority  of  a  nmnicipal 
corporation  to  pass  ordinances  on  the  subject  is 
sometimes  conferred  in  express  terms,  but  it 
has  also  been  sustained  under  such  general 
grant  of  authority  as  power  to  declare  what 
shall  be  deemed  to  constitute  a  nuisance  and  to 
abate  the  same,  or  to  enact  ordinances  for  the 
protection  of  health,  life,  and  property,  or  to 
make  by-laws  for  the  comfort  and  security  of 
citiitens.**  2  Dillon  on  Mun.  Corp.  (6tii  Ed.)  | 
724. 

[21  Sectl<m  17  of  the  City  Charter  contains 

the  following  provisions: 

**The  council  shall  have  power  to  ensct  and 
provide  for  the  enforcement  of  all  ordinances 
necessary  to  protect  life,  health  and  property,  to 
declare,  prevent  and  summarily  abate  and  re- 
move nuisances;   to  preserve  and  enforce  the 
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good  goTernmeiit,  genersl  welfare,  order  and 
Becurity  of  the  city  aod  coaoty  and  the  inhabit- 
ants thereof;  to  enforce  ordiaanceB  and  regula- 
tions by  ordering  iines  not  eieeeding  three  hun- 
dred dollars  or  iraprisoDment  not  exceeding  nine* 
ty  days,  or  both  fine  and  imprisonment,  for 
each  and  every  offense." 

This,  under  the  authorities,  is  sufficient  to 
authorize  the  ordinances  in  question,  and 
they  must  be  held  valid.  The  power  to  regu- 
late Is  not  limited,  as  plaintiff  In  erro^r  con- 
tends, to  dogs  running  at  large.  It  extends,  as 
many  cases  hold,  to  the  keeping  of  dogs,  and 
that  for  obvious  reasons.  If,  therefore,  the 
proceedings  under  review  were  otherwise  reg- 
ular and  valid,  the  fine  was  lawfully  Im- 
posed. 

It  appears  from  the  record  that  a  notice  lu 
writing  was  left  at  the  house  where  plain- 
tiff in  error  boarded,  which  notice,  address- 
ed merely  to  "occupant,"  was  found  by  the 
tenant  of  the  premises  who  kept  a  dog,  and 
acting  on  the  notice  she  went  to  the  city  hall 
and  paid  a  tax  on  her  dog.  Ko  written  no- 
tice was  served  upon  plaintiff  In  error,  and 
he  never  saw  the  notice  left  at  the  hot^e. 
The  city,  to  prove  notice,  put  in  evidence  sev- 
eral conversations  which  the  d<^  license  in- 
spector had  with  plaintiff  in  error.  In  which 
the  provisions  ot  the  ordinance  requiring  the 
license  fee  were  discussed.  One  of  the 
grounds  of  the  motion  for  a  new  trial  was 
that  the  court  erred  "in  holding  that  the'  ver- 
bal notice  given  by  the  plaintiff  to  the  de- 
fendant was  BUfltelfflit  In  law,"  and  the  over- 
ruling of  that  motion  is  now  assigned  as  er- 
ror. 

[3]  The  ordinance  above  quoted  authorizes 
the  inspector  to  summon  a  delinquent  dog 
owner  into  court  only  after  service  upon  him 
of  notice  to  pay  a  license  fee  within  24  hours. 
The  proceeding  thus  to  be  begun,  though  a 
dvil  action  in  form,  is  penal  In  character, 
and  may  result  in  punishment  by  imprison- 
ment. There  are  cases  too  numerous  to  men- 
tion which  hold  that  a  proceeding  which  may 
result  In  the  taking  or  incumbering  of  prop- 
erty must  be  preceded  by  notice  to  the  prop- 
erty owner,  giving  him  the  right  to  object,  or 
to  perform  some  act  before  it  may  be  done 
by  the  public  at  his  expense,  as  the  case  may 
be.  It  would  seem,  therefore,  that  before  a 
person  supposed  to  own  a  dog  be  subject  to 
arrest,  as  in  this  case,  and  trial,  he  should 
have  some  official  notice,  and  an  opportunity 
to  pay  the  tax,  or  at  least  to  make  the  at- 
tempt to  show  that  he  does  not  own  or  keep 
a  dog,  if  such  be  the  fact.  The  propriety  of 
such  notice  is  recognized  by  the  terms  of  the 
ordinance.  In  Brewster  v.  City  of  Newark, 
11  N.  J.  Bq.  114,  it  is  said: 

"Notice  is  certainly  required,  wbcreever  a 
duty  is  imposed  upon  aa  individual,  and  a  pen- 
altjr  fixed  tor  Doncompliancc,  unless,  by  the  law, 
it  18  expressly  provided  that  no  notice  need  be 
given." 

From  these  considerations,  and  from  the 
language  of  the  ordinance,  It  must  be  held 
that  a  notice  was  necessary  before  the  action 
could  be  begun. 


Was  there  In  this  case  nich  nottoe  given  as 
ttie  law  requires?  The  court,  over  defend- 
ant's objections,  admitted  testimooy  of  oral 
notice  to  plaintiff  In  error,  and  that  is  tlie 
only  notice  claimed  to  have  been  given  him. 
This  also  is  assigned  as  error.  The  general 
rule  is  that  notice  required  by  law  to  be  i^v- 
en  is  notice  in  writing.  29  Cyc.  1117.  In 
Pearson  v.  Lovejoy.  SS  Barb.  (N.  T.)  407,  It  la 
said: 

"The  rule  Is  well  settled  that  where  a  notice 
is  required  or  authorized  by  statute,  in  any  legal 
proceedings,  it  means  written  notice." 

.  See,  also,  Norton  v.  City  of  X.  T.,  18  Misc. 

Rep.  303.  38  N.  Y.  Supp.  90,  and  State  v. 

Supervisors,  34  Wis.  1G9. 

In  such  case,  notice  does  not  mean  knowl- 
edge ;  it  means  the  statutory  Instrumental- 
ity of  knowledge.  MInard  v.  Douglas  Coun- 
ty, 9  Or.  206.  An  English  statute  authorized 
a  sale  of  goods  after  distress  for  rent,  and 
notice  thereof.  Held,  that  a  written  notice 
was  required  to  render  a  sale  valid.  Wilson 
V.  Nlghtlngalt;,  8  Aid.  &  E.  (N.  S.)  1034.  The 
language  of  the  ordinance  clearly  Indicates 
that  a  written  notice  was  intended.  It  does 
not  direct  the  inspector  to  notify  owners  of 
dogs  to  pay  the  tax,  but  requires  that  he 
serve  them  with  notice,  a  term  which  would 
hardly  be  used  of  oral  notice. 

It  Is  said,  however,  that  plaintiff  in  error 
waived  the  notice  by  refusing  payment  on 
the  ground  that  the  ordinance  was  invalid. 
But  since  the  serving  of  a  written  notice, 
and  not  mere  knowledge  on  the  part  of  the 
plaintiff  in  error,  was  the  basis  of  the  right 
to  begin  the  prosecntlcm,  the  service  of  no- 
tice was  necessary  as  a  Jurisdictional  fact, 
and  there  was  and  could  be  no  waiver  of 
such  notice: 

We  conclude  then  tiiat,  written  notice  be- 
ing necessary  before  proceedings  can  be  be- 
gun by  summons  or  arrest  to  enforce  the  or- 
dinance, for  want  of  such  notice  the  Judg- 
ment is  ernmeous.  The  former  opinion  Is 
withdrawn,  and  the  Judgment  vacated. 

The  Judgment  Of  the  county  court  is  re- 
versed, with  directions  to  dismiss  the  pro- 
ceeding. 

GABBERT,  0.  3.,  and  BAIIiSyZ  and 
SCOTT,  JJ.,  dissent. 

WHITEl,  J.  (specially  concurring).  It  will 
be  observed  that  section  750  of  the  Municipal 
Code  does  not  designate  the  speclUc  dateuiion 
which  payment  of  the  license  fee  thereby  ex- 
acted shall  be  made.  It  is  by  section  747 
that  the  time  of  payment  Is  definitely  fixed, 
to  wit,  "within  twenty-four  hours  from  the 
serving"  of  the  notice  upon  the  dog  owner 
by  the  dog  license  inspector  to  pay  the  li- 
cense fee.  The  failure  to  serve  notice  In  no 
sense  relieved  the  owner  ot  the  dog  from 
the  duty  to  pay  the  prescribed  license  fee, 
but  he  could  not  be  liable  to  the  penalty  pre- 
scribed for  nonpayment  until  the  end  of  the 
annual  period  for  which  the  license  flee  waa 
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exacted,  or  antU  the  lapse  of  24  honn  after 
tbe  service  upon  hira  of  a  notice  by  the  dog 
license  Inspector  to  pay  the  same.  In  other 
words,  no  penalty  could  be  recovered  nntU 
default  In  payment  of  the  license  fee.  Aa 
no  written  notice  woa  served,  and  the  annual 
period  for  which  tbe  license  was  aonght  to 
be  collected  had  not  wplred,  no  default  had 
occurred  when  the  suit  was  brought  Tbe 
fact  that  the  owner  of  the  dog  persisted  In 
assertlsg  that  he  would  not  pay  In  no  sense 
Invested  the  municipality  with  the  right  to  a 
forfeiture  of  the  penalty  until  tbe  time  of 
payment  arrived  and  default  therein  occur- 
red. The  qnesdon  of  waiver  of  notloe  is  iii 
no  sense  Involved. 

Tbe  action  to  recova*  the  fine  was  prcma- 
tnre,  and  I  concur  in  reversing  the  judgment 

SCOTT,  J.  (dissenting).  I  agree  with  the 
o(audu8lou  reached  In  the  majority  opinion 
that  tbe  ordinance  under  which  BfcPball 
was  charged  Is  constitutional,  hot  I  wh<^iy 
disagree  with  the  conclusion  that  the  defend- 
ant did  not  have  sntBdent  notice  and  that 
for  such  reason  the  case  shouKl  be  reversed. 
Upon  tbe  Question  of  notice  the  ordinance 
provides: 

"Sec.  747.  There  is  hereby  created  the  office 
of  dog  license  inspector,  who  shall  be  appointed 
by  the  mayor,  and  who  eball  serve  until  re- 
moved. It  shall  be  tbe  duty  of  said  dos  license 
inspector  to  ascei'tain  whether  or  not  proper 
license  has  been  paid  for  any  dog  as  provided 
by  ordinance.  In  the  event  said  license  has  not 
been  paid  and  the  same  evidenced  by  proper 
license,  receipt,  tag  or  stamped  collar.  It  shall 
be  the  doty  of  said  inspector  to  serve  every 
person  ownins,  keeping  or  harboring  any  dog  so 
unlicensed,  with  notice  warning  such  person  to 
pay  said  license  as  the  law  provides  within 
twenty-four  hours  from  tbe  serving  of  such 
notice.  If  any  person  so  served  with  notice 
shall  fail  to  pay  to  the  treasnrer  at  bis  office 
within  tbe  time  allowed  by  said  notice,  it  shall 
be  the  duty  of  said  inspector  to  summon  into 
court  said  person  as  provided  by  ordinance." 

It  appears  from  the  testimony  that  tbe 
city  ncense  Inspector  on  the  18th  day  of  Sep- 
tember, 1911,  discovered  a  female  dog  tied 
up  at  the  premises  where  the  plaintiff  In 
error,  McPhall,  resided,  and  without  any 
tag  showing  It  to  be  licensed.  The  Inspector 
called  at  the  door  of  the  house,  and.  finding 
no  person  present,  prepared  the  usual  notice 
In  such  case,  and  pushed  It  under  the  door. 
This  notice  was  not  addressed  to  McFball, 
but  to  the  "Occupant"  There  was  at  the 
time  a  lady  named  Swltzer  residing  at  the 
premises,  who  found  the  notice  and  who  also 
owned  a  dog.  Mrs.  Swltzer  took  the  notice  to 
the  proper  authority  and  procured  a  license 
for  her  dog.  McPfaail  did  not  see  this  no- 
tice. Tbe  inspector  afterward  learned  that 
the  dog  licensed  from  the  bouse  number  was 
a  male,  and  called  again  at  the  house  on 
October  10th,  and  later  had  two  conversa- 
tions with  McPbatl.  The  first  of  these  was 
at  tbe  city  ball  where  McPhall  said: 

**Yoa  sent  a  letter  to  Mrs.  Swltzer  to  pay  her 
dog  license.  This  female  dog  belongs  to  me. 
I  ain't  going  to  pay  a  cent;  this  ordinance 


f  Is  unconstitutional;  I  will  fight  It,  U  I  have  to 
go  to  the  Supreme  Conrt" 

Later,  and  on  the  11th  day  of  October,  the 
officer  called  at  the  office  of  McPball  and 
again  asked  him  to  take  out  the  license, 
wh^re  substantially  the  same  conversation 
occurred.  The  compUiInt  was  filed  on  the 
18th  day  of  October.  Neither  the  ordinance 
nor  the  g^eral  rule  of  law  in  such  case  re- 
quires the  serving  of  a  written  notice.  The 
on-ner  was  twice  personally  notified  by  tbe 
proper  officer  and  twice  refmed  to  take  out 
the  license.  It  is  therefore  idle  to  say  that 
he  did  not  have  notice.  Tinder  this  state  of 
facts  McPhail  had  tlie  sufficient  and  timely 
notice  Intended  by  the  ordlnancfe 

There  is  no  better  settled  rule  of  law, 
founded  upon  public  policy,  than  that  all 
persons  must  take  notice  of  tbe  public  laws 
by  which  they  are  governed,  and  that  for 
such  reason  all  persons  interested  in  a  trans- 
action, made  pursuant  to  a  public  statute, 
are  chargeable  with  noti<»  <tf  all  that  the 
law  contains.  21  Am.  &  E!n&  En&  Law  (2d 
Ed.)  6SS.  McPhall,  therefore,  was  charged 
with  notice  of  tlie  provisions  of  the  ordi- 
nance. Its  reaulrements,  and  its  pexialtlee. 
It  is  true  that  whenever  by  statute  or  ordi- 
nance a  duty  Is  imposed  on  an  Individual, 
for  the  neglect  of  which  he  is  subject  to  a 
penalty,  notice  Is  required  before  a  liability 
arises,  unless  the  contrary  is  expressly  pro- 
vided by  law.  But  it  Is  equally  true  Uiat  a 
waiver  by  the  party  for  whose  benefit  or 
protection  notice  should  be  gtveai  is  equiva- 
lent to  notice,  and  dispenses  with  Its  neces- 
sity.   29  Qyc.  1U7. 

The  record  disclose  that  the  question  of 
notice  la  raised  in  this  court  for  Uie  first 
Ume.  McPhall  appeared  in  the  trial  court, 
and  entered  his  plea,  and  proceeded  to  trial, 
without  In  any  manner  suggesting  the  iU>- 
sence  or  insufficiency  of  notice.  By  this  con- 
duct, and  by  his  acts  above  recited,  he  clear- 
ly waived  notice,  written  or  c^erwlse.  The 
rule  as  to  appearance  constituting  waiver  is 
well  stated  in  tbe  recent  work  of  Bowers  on 
tbe  Law  of  Waiver,  i  S65,  as  follows: 

"But  the  question  whether  an  alleged  appear^ 
Buce  is  to  be  held  a  waiver  in  such  cases  does 
not  resolve  Itself  into  a  mere  determination  (tf 
tbe  intention  of  the  defendant;  for  the  appear- 
aace  for  the  purpose  of  contesting  the  merits  of 
tlie  cause,  whether  by  motion  or  by  formal 
pleading,  is  a  waiver  of  all  objection  to  the  juris- 
diction of  the  court  over  the  person  o£  the  de- 
fendant, whether  he  intended  such  waiver  or 
not  And  the  same  is  true  if  he  In  any  manna: 
invokes  tbe  aid  of  the  court  without  question- 
ing its  jurisdiction  over  his  person.  This  is 
upon  tbe  well-established  principle  that  he  who 
has  the  right  to  object  to  such  defects  or  irregu- 
larities must  do  so  promptly  and  at  the  first 
opportunity,  before  the  party  committing  the 
error  has  taken  any  further  steps  in  the  cause, 
or  been  misled  into  a  reasonable  belief  that  tbe 
objection  is  not  to  be  urged." 

It  was  said  in  People  ex  rel.  v.  Albright  et 
al.,  28  How.  Prac.  (N.  T.)  306: 

"It  can  hardly  be  disputed,  as  a  legal  prop-  . 
ositlon,  that  a  party  may  waive  his  right  to  a 
statute  benefit,  or  protection ;  and  though,  with- 
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oat  an  expreaa  walrer  of  notice,  tbe  occnpant 
or  owner  of  cultivated  or  improved  lanas  is 
entitled  to  tbe  protection  afforded  by  the  no- 
tices referred  to,  tbe  law  does  not,  however, 
demand  such  absurd  formalities  to  be  gone 
through  with  as  the  actual  service  of  notice, 
where  tbe  party  who  only  is  interested  himself 
waives  or  releases.  The  waiver  is  equivalent 
to  notice,  and  dispenses  with  its  necessity." 

"It  may  be  further  observed  that  the  notice 
required  In  the  contract  was  intended  for  the 
benefit  of  the  plaintiff.  His  conduct  and  dec- 
larations were  clearly  equivalent  to  a  waiver 
of  any  benefit  intended  to  be  secured  to  him  by 
tills  notice.  I^e  object  of  it  was  to  give  bim 
a  preference  in  tbe  purchase.  He  at  no  time 
manifested  any  intention  to  purchase  nor  claim 
the  preference  secured  to  him,  but,  on  the  con- 
trary, be  advised  and  Insiated  that  the  asslinices 
of  Stevens,  of  whom  the  defendant  was  one, 
should  resist  a  recovery  by  Mr.  Marshall,  and 
retain  the  possession  as  long  as  practicable." 
Wood  V.  Stewart,  7  Vt.  149. 

The  notice  required  by  the  ordinance  was 
solely  for  the  benefit  of  McPhail  in  this  case, 
and  Its  purpose  to  prevent  the  owner  of  a 
dog  from  being  mulcted  by  fine  without  first 
being  advised  of  the  demand  of  the  city  that 
he  take  out  the  license.  This  purpose  was 
served  in  this  case.  The  proper  offlcial 
twice  demanded  that  McFhail  take  out  the 
license,  and  McPhall  twice  positively  refus- 
ed to  do  so.  Does  any  one  l)elleve  that  the 
serving  of  a  written  notice  would  have  been 
more  effective  than  the  personal  pleading  of 
the  officer,  or  that  there  would  have  been  a 
different  result?  Can  It  be  said  that  defend- 
ant has  been  dented  substantial  Justice?  The 
law  does  not  compel  useless  or  foolish  things. 
After  McPhall  had  twice  flatly  refused  to 
take  out  the  license,  It  would  have  been  use- 
less, and  even  fooUsh,  to  have  aerred  a  writ- 
ten notice. 

Precisely  the  same  principle  applies  In  this 
case  as  in  case  of  refusal  in  advance  to 
accept  a  tender.  The  words  and  conduct 
constitute  a  waiver.  The  Judgment  should 
be  affirmed. 

I  am  authorized  to  say  that  Mr.  Chief  Jus- 
tice GABBERT  and  Mr.  JusUca  BAILEY 
concur  la  this  dissenting  opinion. 


SOHOOL  DIST.  NO.  76  IN  WELD  COUNTT 

V.  KIRBT.    (No.  410a) 
(Court  of  Appeals  of  Colorado.   May  10,  1915. 
On  Rehearing,  June  14,  1015.) 

1.  Schools  and  School  Districts  ^salSl  — 
Teachebs — Contracts— Validitt. 

I'nder  Mills'  Ann.  St  1912,  S  6754  (Rev. 
St.  1908,  S  5990),  providing  that  no  district 
board  shall  employ  any  teacher  unless  such  per- 
son Bhall  have  a  license  to  teach,  and  that  any 
teacher  who  shall  teach  without  such  license 
shall  forfeit  all  claim  to  compensation  out  of  the 
school  fund,  a  contract  between  a  school'  board 
and  a  teacher  not  holding  a  license  is  void  ab 
Initio,  and,  unless  ratifted  after  the  teacher  be- 
comes qualified  by  receiving  her  certiUcnte,  will 
not  support  an  action  to  recover  tor  services  ren- 
dered. 

[Kd.  Note.— For  other  casu.  see  Schools  and 
School  Districts.  Gent  Dlg.^  287;  Dec.  Dig. 
9=^131.] 


On  Rchearinf .  ' 

2.  SOHOOZ.  AVD  SCHOOX.  DiBTBrCTB  €=»145  — 
TEACHEBS— ACTIONB— SUFTIOIKNOT  OF  EVI- 
DENCE. 

In  an  action  for  aervices  by  a  teacher,  em- 
ployed before  she  had  a  license  to  teach,  evi- 
dence fteU  to  show  that,  before  ahe  commenced 
teaching,  after  obtaining  a  certificate,  she  knew 
that  two  of  the  three  members  of  the  •adiocd 
board  objected  to  her  teaching. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ft  SlB-317;  Dec 
Dig.  «=9l45.] 

3.  Appeal  aivd  Bbbob  ^=»714— Bxooni>— Ab- 

STBACT— CDNCLUaimiKSB. 

Though  the  court  li  not  bonnd  to  do  so,  it 
Is  free  to  resort  to  the  original  bill  of  exceptions,  . 
when  dissatisfied  with  the  abstract  thereof. 

[Ed.  Note.— For  other  cue%  aeo  Appeal  and 
Error,  Cent  Dig.  U  2808^^;  Dee.  ^  «=» 

714.] 

4.  Schools  and  Scroox.  Dzemicrs  «s9l35  — 

EUPLOTMENT  OW  UKUOENfiBD  TEACEEBS  — 

Ratification. 

A  contract  was  made  by  two  of  the  three 
members  of  a  school  board  with  a  teacher  before 
she  had  obtained  her  certificate  to  teach.  After 
obtaining  tbe  certificate,  she  knew  that  the  third 
member  of  the  board  and  one  of  those  who  sign- 
ed tbe  contract  objected  to  her  teaching.  After 
she  commenced  teaching,  tbe  member  of  the 
board  who  did  not  sign  the  contract  visited  the 
scboolhouse  and  objected  to  her  teachin;;,  and 
one  of  those  who  signed  vtaited  during  the  two 
weeks  that  she  and  another  teacher  both  at- 
tempted to  teach  in  the  same  room,  and  urged 
her  to  leave.  Seld,  that  there  was  no  ground 
for  contending  that  the  board  ratified  the  con- 
tract, or  made  a  new  contract  with  her  after  ahe 
obtained  her  certificate, 

[Ed.  Note.— Pot  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  130,  292-297; 
Dec.  Dig.  «=>135.] 

5.  SCHOOU  AND  SOHOOL  DISTRICTS  ^9»1S5  — 
TEAOHERft— CoNTBAOTS— VaLI  DITT. 

A  contract  with  a  teacher,  entered  into  by 
two  members  of  a  school  board  at  a  special 
meeting,  without  notice  to  or  knowledge  of  the 
third  member,  was  absolutely  void. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  130,  202-297; 
Dec  Dig.  ^136.] 

6.  SCBOOLS  AKD  SCHOOL  DiSTBIpTS  «=»1S6  — 
TeACHBBS— CONTBACTS— EeropML. 

A  school  board  was  not  estopped  to  deny 
the  legality  of  a  contract  of  employment  witli 
an  unUcecsed  teacher  by  reason  of  the  fact  that 
after  the  contract  was  made,  and  before  she 
commenced  teaching,  the  teacher  attended  sum- 
mer school,  where  it  did  not  appoar  tiiat  aha 
would  not  have  attended  such  mAooI,  had  the 
contract  not  been  made. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  ||  ISO,  202-297; 
Dec.  Dig.  «=»135.} 

Error  to  District  Court,  Weld  Oonnty; 
Robert  Q.  Strong,  Judge. 

Acttoo  by  Carrie  Kirby  against  School  Dis- 
trict No.  76  in  the  County  of  Weld  and  State 
of  Colorado.  Judgment  for  itlalntlff,  and  de- 
fendant brings  error.  Xterersed  and  remand- 
ed, with  directions. 

B.  E.  Wlnboum,  of  Qreeley,  for  plaintiff  In 
error.  Guy  D.  Duncan,  of  Boulder,  and  F.  J. 
Oreen,  of  Greeley,  for  defendant  In  error. 


AsaFoT  otber  cases  tee  same  topic  and  KBY-NVMBBK  In  aU  Key-Numbered  DlgesU  sad  Indezei 
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Colo.) 

CUNNINGHAM,  P.  3.  This  action  was 
broDgbt  by  tbe  defendant  in  error,  as  plain- 
tUT  below,  to  recoTer  for  services  rendered 
and  to  be  rendered  by  ber  as  a  teacher  In 
the  pnblic  schools,  under  an  alleged  contract 
said  to  have  been  entered  Into  between  faer- 
Belf  and  the  plaintiff  In  error.  It  Is  nn dis- 
puted that  at  ttie  time  plalntltt  entered  into 
the  agreement  to  teach  she  held  no  license  or 
eertiflcate.  The  record  further  discloses  that 
tbe  plaintiff  was  advised,  after  she  obtained 
her  license  and  before  the  term  of  school 
began,  that  two  of  tbe  three  members  of  the 
•dHMl  board  would  object  to  her  teaching. 

During  the  two  weeks  that  she  actually  at- 
tempted to  teach  these  two  members  of  the 
board  made  frequent  visits  to  tbe  scboolhouse 
and  urged  ber  to  withdraw  from  the  school. 
During  the  two  weeks  that  tbe  defendant  in 
error  attempted  to  teach  there  was  In  the 
same  room  with  her  another  teacher,  who 
had  been  employed  by  the  board,  and  was 
also  attempting  to  teach  the  same  grade; 
both  teachers  used  the  same  desk.  At  the 
Old  of  the  two  .weeks  defendant  in  error,  un- 
der protest,  ceased  teaching,  and  thereafter 
filed  suit,  and  had  judgment  for  the  full 
amount  which  she  should  have  received,  had 
she  completed  the  term  without  opp<»ltlon. 

[1]  Since  the  present  case  was  tried,  and 
since  the  writ  of  error  was  sued  out,  this 
court  handed  down  the  opinion  in  School 
Dlst.  No.  46  of  Sedgwick  Co.  v.  Johnson,  re- 
ported in  143  Pac.  264,  wherein  we  ruled  that 
under  section  6754,  11.  A.  S.  1912  (section 
S990,  R.  S.  190S),  a  contract  entered  into  be- 
tween a  school  board  and  a  teacher  not 
holding  a  license  to  teach  is  void  ab  initio, 
and  that  "a  cause  of  action  supported  only 
by  proof  of  such  contract  could  not  be  sus- 
tained, where  the  same  was  not  in  any  man- 
ner lawfully  ratified  by  the  school  board  aft- 
er plaintiff  became  duallfled  by  receiving  her 
certificate." 

It  is  plain  from  the  statement  we  have 
already  made  of  the  facts  in  this  case,  that 
there  can  be  no  contention  that  tbe  school 
board  raUfled  the  contract,  which  they  at- 
tempted to  enter  into  with  defendant  in  er- 
ror, subsequent  to  the  time  ehe  received  her 
license,  even  if  it  be  conceded  that  a  void 
contract  is  susc^tlble  of  ratification.  Nei- 
ther is  there  any  evidence  of  a  new  contract, 
express  or  implied,  having  been  entered  into 
between  the  parties  hereto  after  August  18tb, 
the  date  of  defendant  In  error's  license.  On 
the  contrary,  defendant  In  error,  in  her  com- 
plaint, counts  solely  upon  the  specific  con- 
tract or  agreement  which  she  entered  into 
with  tbe  school  board  on  May  20th,  almost 
90  days  before  she  received  her  license. 

In  addition  to  the  authorities  dted  by 
Judge  King  in  School  Dlst  No.  46  v.  Jobn- 
mm,  supra,  the  following  additional  cases 
snpport  the  ruling  ther^n  announced:  School 
Directors  v.  Newman,  47  111.  App.  364 ;  School 
Directors  t.  Jennings,  10  111  App.  643 ;  Bry- 
an T.  Fractional  School  Dlst,  etc.,  Ill  Mich. 


67,  68  N.  W.  74;  Butler  v.  Haines^  78  Ind. 
575;  Stevenson  v.  School  Directors,  87  111 
255;  Jenness  v.  School  Dlst.,  12  Minn.  448 
(Gill.  337) ;  Hosmer  v.  Sheldon  School  Dlst 
Na  2,  4  N.  D.  197,  59  N.  W.  1035,  25  L.  R.  A. 
3S3,  60  Am.  St  Hep.  639;  Cyc.  1070.  On  tbe 
authorities  above  cited,  the  Judgment  of  tbe 
trial  court  Is  reversed,  with  directions  to  en- 
ter Judgment  dismissing  plaintiff's  complaint 
Reversed  and  remanded,  with  directions. 

On  Blearing. 

[2]  Counsel  for  defendant  In  error  has  filed 
a  spirited  brief  on  rehearing,  in  which,  with 
much  frankness,  we  ai^  admonished  that 
''nothing  but  derision  and  disrepute  can 
await  a  court  which  permits  a  decision  to 
stand  which  misstatea  a  record,  and  thereby 
reads  a  case  out  of  a  salutary  and  Just  rule 
and  into  a  technical  one."  Counsel  then  pro- 
oeede  to  state,  with  great  poaltlveness,  that 
there  la  nothing  in  the  record  to  support  our 
statement  in  the  original  opinion  "that  plain- 
tiff was  advised,  after  she  obtained  her  li- 
cense and  before  the  term  of  school  be^m, 
that  two  of  the  three  members  of  the  school 
board  would  object  to  her  teaching." 

Mindful  of  onr  duty  to  atate  the  record 
with  substantial  accuracy  (fi.  duty  which  we 
apprehend  rests  alike  upon  court  and  coun- 
sel), we  have  again  gone  carefully  over  the 
testimony  offered  on  the  trial  of  this  cause. 
At  folio  212  defendant  In  error  testified  that, 
when  she  went  to  the  schoolhouse  tin  the 
first  day  of  the  term,  "X  found  Miss  Chorn, 
who  said  she  had  been  hired  to  teach  the 
same  sdiool  that  I  had  bem  hired  to  teach." 
At  foUoB  218  to  224  plaintiff  was  interrogat- 
ed concerning  a  certain  letter  from  tbe  board, 
which  at  first  she  insisted  was  directed  to 
ber  brother,  but  later  she  was  asked  the  fol- 
lowing queations  and  made  the  fcUowing  an- 
swers: 

"Q.  Will  you  state  whether  or  not  there  was 
an  objection  to  yonr  continoing  in  tbe  school? 
A.  To  me?  Q.  Yes.  A.  I  don't  think  ao.  Q. 
Yon  didn't  see  the  letter?  A.  Yes;  I  Baw  the 
letter.  Q.  And  don't  you  remember  that  In  the 
letter  there  was  objection  to  you?  A.  Yes;  I 
believe  he  did  mention  my  name.  Q.  When  was 
that  that  yon  received  that  letter?  A.  It  was 
some  time  about  the  latter  part  of  August,  if  I 
remember  rightly.  [Tbe  school  began  Septem- 
ber 5th.]  •  •  •  Q.  When  did  you  first  re- 
ceive notice  of  the  objection  to  your  teaching 
the  school  after  you  had  received  that  paper? 
A.  When  I  saw  that  Other  letter.  Q.  Was  that 
the  first  you  had  heard  of  it?  A.  Yes,  sir.  Q. 
So  that  when  you  went  down  to  the  school  on 
September  5tb,  on  the  opening  day  of  school, 
yon  knew  that  there  was,  there  would  be,  ob- 
jection to  your  taking  charge  of  the  school?  A. 
That's  what  I  would  Infer  from  that  letter.  Q. 
And  you  knew  that  Mies  Chom  had  been  placed 
there  by  the  board  to  teach  tbe  same  grade  that 
you  were  an  applicant  for,  didn't  you?  A.  Yes, 
sir.  •  •  ♦  Q.  You  knew  that  all  the  objec- 
tions to  your  teaching  came  from  members  of  the 
board,  and  members  of  the  board  did  object  to 
your  taking  charge  of  that  school  on  the  open- 
ing day,^  they  not,  Miss  KIrby?  A.  No;  I 
don't  tUnk  X  did.  Q.  Trom  what  parHes,  then^ 
would  the  objsctioD  come?  Was  it  not  from  tbe 
.members  of  the  school  board?   Yon  wouldn't 
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peL7  BDj  attention  to  any  others?  A.  Why,  no. 
Q.  Didn't  you  know  these  objoctiong  were  from 
tiie  membera  of  the  echool  board  ?  A.  From  some 
members  of  tbe  board." 

Now,  there  were  but  three  membera  of  the 
board,  and  In  the  light  of  tbe  testimony  set 
forth  above,  which  was  given  by  the  defend- 
ant In  error  herself,  we  are  unable  to  per- 
ceive in  what  respect  our  statement  in  the 
original  opinion  "that  the  record  further 
discloses  that  the  plaintiff  was  advised,  after 
she  had  obtained  her  license  and  before  tbe 
term  of  school  began,  that  two  of  the  three 
members  of  the  school  board  would  object 
to  ber  teaching,"  is,  as  counsel  have  charged 
In  their  brief  on  rehearing,  "in  direct  conflict 
wilh  the  record  In  this  case." 

[3]  Counsel  state  (and  therein  lies,  we  are 
sure,  the  explanation  for  the  error  into  which 
they  have  fallen): 

*'Wc  assume  that  this  court  adheres  to  the 
usual  rule  *  •  *  that  the  abstract  becomes 
the  record  upon  which  this  txiurt  must  base  its 
decision." 

This  court  has  always  felt  free  to  resort 
to  the  origiiial  bill  of  einsptlons  when  lUfh 
aatisfled  with  the  abstract  thereof  but  we  do 
not  desire  to  be  understood  as  intimating 
that  such  is  the  bonnden  duty  of  the  court 
In  this  case,  because  of  nncntalnly,  we  have 
examined  the  original  bill  of  exceptions,  and 
we  do  not  feel  that  our  conduct  In  this  re- 
spect merits  crltldnn  or  requires  an  apology. 

[4]  In  the  original  oi^nion  ve  use  the  fol* 
lowing  language: 

"Duriog  tbe  two  weeks  that  she  actually  at- 
tempted to  teach,  these  two  membera  of  the 
board  made  frequent  viaits  to  the  schoolbouse 
and  urged  ber  to  withdraw  from  the  school." 

Commenting  on  this  sentence,  counsel,  In 
their  brief  on  rehearing,  say: 

"This  statement  Is  also  in  the  face  of  the  rec- 
ord. Without  this  misitatement  of  the  facts  in 
this  case  tbe  rule  in  the  Johnson  Case  cannot 
be  revoked." 

One  of  the  members  of  the  school  board, 
daring  the  time  mentioned,  did  make  fre- 
quent visits  to  the  schoolbouse  for  tbe  pur- 
pose of  urging  the  defendant  In  error  to  with- 
draw from  the  school;  the  first  vialt  being 
on  the  very  first  day  that  she  attempted  to 
teadti,  and  concerning  that  visit  defoadant 
In  error  testified  that: 

"Mr.  Buchanan  was  the  next  member  of  the 
school  board  that  I  saw  that  day  [meaning 
the  first  day].  He  told  me  that  he  wished  me 
to  leave  the  school,  that  I  had  not  been  hired, 
and  that  I  was  disturbing  the  progress  of  the 
work.  I  told  him  that  I  was  going  to  stay  there 
until  I  had  to  leave.  He  made  several  visits, 
and  each  time  mentioned  something  about  tbe 
schooL" 

Now,  Mr.  Buchanan  was  the  secretary  of 
the  Iward — one  of  the  two  meml>ers  who  had 
signed  the  so-called  written  contract,  to 
which  we  refer  in  the  original  opinion.  The 
other  member  of  the  school  board,  to  whom 
we  refer  In  the  extract  from  our  original 
opinion  last  above  quoted,  ap[>ear8  not  to 
have  "made  frequent  vigils  to  the  school- 
house,"  but  to  have  made  only  a  single  visit 
However,  we  were  attempting,  in  the  original 


opinion,  to  negatlTe  the  contentton  that  tlw 
school  board  had  ratified  the  void  contract, 
or  rattaw  had,  as  in  Hot>  t.  Scbo<M  J>lat.,  1 
Colo.  ApD.  4(K  27  Pae.  16,  done  anytblng,  aft- 
er defendant  In  error  had  begun  to  teacb, 
which  "was  equivalent  to  the  makta^  of  a 
new  coiUract  npmi  the  terms  of  the  one  into 
which  th^  bad  attempted  to  outer."  Wheth- 
er Beiderman,  the  second  member,  bad  made 
frequent  visits,  or  but  a  single  visit,  to  the 
schoolbooae^  does  not  seon  to  ua  to  be  at  all 
vital,  especially  since  the  record  discloses, 
without  oontradlctton,  so  far  aa  we  are  able 
to  dlBcorer,  that  he  never  signed  Uie  original 
contract;  in  fact,  had  do  knowledge  that  it 
had  been  signed  until  a  week  or  ten  days 
after  It  was  executed,  and  be  had  no  notice 
of  the  special  meeting  al  which  Bndianau 
and  the  third  member  of  the  school  board 
appear  to  have  drafted  and  signed  the  writ- 
ing.  We  think  it  can  hardly  be  contended 
that  with  the  secretary,  who  did  adgn  tbe 
original  contract  persistently  urging  the  de- 
fendant In  error  to  quit  tbe  atihoolt  from  tbe 
very  first  day  she  to  teacb  until  tbe 

last  day  tbat  She  remained  there,  and  Mth 
^derman,  tibe  second  member,  never  bavli« 
consented  to  ber  employment,  and  having 
appeared  at  tbe  school  during  the.  first  two 
we^  for  tbe  purpose  of  protesting  against 
her  teaching  that  tbe  board  did  anytblng 
which  "was  equivalent  to  tbe  making  of  a 
new  contract  upon  the  terms  of  tbe  «ne  Into 
which  they  attempted  to  eata," 

[5]  So  fiir  aa  we  have  been  able  to  dis- 
cover, all  of  the  ratifying  of  the  absolutely 
void  ctmtract  of  filay  20th  (void  because  en- 
tered into  by  two  members  of  tbe  board,  at  a 
special  meeting,  without  notice  to  or  knowl- 
edge ot  the  third  member,  aa  well  as  for  the 
reason  pointed  out  in  onr  original  opinion} 
was  done  by  a  single  member  of  the  board. 
We  think  It  may  fairly  be  Inferred,  from  tbe 
testimony  of  Miss  Kltby  and  her  brotbers, 
that  a  heated  controversy  had  arisen  during 
the  month  of  August  over  the  regularity  of 
her  appointment  They  testified  that  Mr. 
Saunders,  who  was  present  on  tbe  first  day 
of  the  school  to  "Install"  defendant  In  er- 
ror, stated  in  their  presence  during  August: 

"We  have  employed  your  brother,  Joe,  and 
your  sister,  to  teach  in  our  school  for  the  com- 
iii!:  year,  and  /  wUl  he  present  to  tee  that  they 
take  thevr  placet,  or  words  to  tbat  effect"  (ital- 
ics ours). 

As  a  further  indication  that  defendant  In 
error  was  aware  of  the  opposition  to  ber  long 
before  she  began  to  teach,  we  find  Saunders 
(the  only  member  of  tbe  board  who  ever  said 
or  did  a  thing,  after  she  obtained  ber  li- 
cense, from  which  a  new  contract  of  employ- 
ment might  be  inferred)  in  tbe  law  office  of 
Mr.  Duncan,  attorney  for  defendant  In  error, 
during  the  month  of  August  in  the  company 
of  her  brother,  asserting  the  regularity  of 
Miss  Klrby's  employment  and  basing  his 
claim  of  regularity  upon  the  statement  that 
the  board  ftad  O^egated  to  Mm  the  power  to 
employ  her. 
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Counsel  for  d^endant  In  error  fartber 
complain  of  our  annonncement  In  the  orig- 
inal opinion  that: 

"Defendant  in  error,  in  her  complaint,  counts 
lolcly  upon  the  Rpecinc  contract  or  agreement 
■he  entered  into  with  the  school  board  on  May 
20th,  almost  90  daya  before  she  received  her  U- 
cenBC."  ■ 

They  Insist  that,  when  rightly  construed, 
the  complaint  in  the  case  preseDta  the  issue 
of  "ratification,  acquiescence,  estoppel,  and  a 
new  implied  contract,"  and  that,  even  If  the 
complaint  was  defective  In  this  regard,  such 
defect  was  waived  by  their  adversary. 
There  Is,  we  freely  concede,  a  fair  basis  for 
this  contention ;  hut  in  our  view  of  the  case, 
if  the  contention  be  granted,  it  cannot  change 
the  results,  since,  for  the  reasons  pointed  out 
In  the  original  opinion,  as  well  as  from  the 
quotation  from  the  defendant  In  error's  own 
testimony,  set  out  herein,  It  Is  clear  that  the 
proof  would  not  support  the  issoe  of  ratifica- 
tion, acquiescence,  estoppel,  or  a  new  implied 
contract.  On  the  contrary,  the  veootd  con- 
dnalvely  negatives  that  Issue. 

[I]  Defendant  in  error  insists,  in  her  brief 
on  rehearing,  as  well  as  In  her  former  brief, 
that  on  the  strength  of  the  written  agree- 
ment of  May  20th  she  attended  summer 
school.  She  thereby  seeks,  we  infer,  to  sus- 
tain her  theory  that  the  board  Is  estopped  to 
deny  the  legality  of  said  agreement  We  are 
unable  to  discover  either  allegation  or  proof 
to  support  this  contention.  There  Is  proof 
that  she  attended  the  summer  school,  but 
there  is  no  hint  that  ^e  would  not  have 
done  so  had  the  writing  never  been  signed. 
Indeed,  her  brothw,  Josetdi  Klrby,  testified 
that,  before  his  sister  had  applied  for  the 
school,  he  had  a  talk  with  the  president  of 
the  beard,  in  his  sister's  interest,  wherein,  to 
use  his  own  language: 

"I  told  him  she  woold  finish  in  June  [meaning 
she  would  finish  the  course  at  the  Boulder  State 
Preparatory  School],  and  she  expected  to  attend 
ssmmer  school  in  Boulder  sis  weeks,  and  she  ex- 
pected to  take  the  examinatfoa  at  the  dose." 

We  do  not  feel  that  the  dlght  Inaccarades 
In  the  original  opinion,  to  which  defendant  In 
error  has  called  our  attrition,  axe  of  suffi- 
elect  Importance  to  change  the  result  or  Jus- 
tify a  rehearing. 

Rehearing  denied. 


MOODY  et  aL  v.  SINDLTNGER.  (No.  4049.) 
(Court  of  Appeals  of  Colorado.    May  10,  1016.) 

1.  Eyidcnck  €=s>44S — Parol  Evidenck— Con- 
TBADicTiNa  Written  Insisuuenis. 

A  written  extension  of  the  time  of  payment 
of  a  chattel  mortgage  controls  as  to  the  date 
of  Its  mfltnrity  as  extended,  and,  In  the  absence 
of  fraud,  accident,  or  mistake,  jtarol  evidence 
Is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  SS  2062-2060;  Dec.  Dig.  «s»440.J 

2.  TnOVBB  AND  CONVKBSIOIV  «S>60— EXEHPLA- 

BT  Damages. 

A  chattel  mortgage  described  two  desks  and 
an  olBoe  fomltars  In  the  office  of  the  mort- 


gagor. The  mortgagee  demanded  a  settlement 
some  20  days  after  the  maturity  of  the  debt, 
and  the  mortgagor  insisted  on  a  further  exten- 
sion. The  mortgagee  and  a  third  person  re- 
moved a  desk  in  which  a  typewriter  and  papers 
were  located,  not  covered  by  the  mortgage,  but 
the  mortgagor  had  pointed  out  the  desk  as  one 
80  covered.  After  the  removal  the  mortgagee 
returned  some  of  the  papers  and  demanded  the 
key  of  the  desk,  stating  that  he  would  return 
any  of  the  property  not  covered  by  the  mort- 
gage. The  mortgagor  did  not  answer,  and  after 
a  number  of  days  the  desk  was  forced  open 
and  the  papers  returned.  J7eld,  that  the  mort- 
gagee and  the  third  person  were  not  liable  for 
exemplary  damages  tor  the  wrongful  removal 
of  the  property  under  the  rule  that  to  entitle 
one  to  exemplary  damaires  for  a  wrongful  act 
under  Mills'  Ann.  St.  1012,  S  2185,  there  must 
be  an  element  of  fraud  or  malice  or  evil  latent 
or  oppression  entering  into  and  fonning  a  put 
of  the  act. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  H  281,  282;  Dec.  Dig. 
«=»60.1 

3.  Trover  and  Conversion  ^=»6S— Behoval 
OF  Pbopebty  not  Covered  bv  MOBTOAas— 
pAHAOES— Duty  of  Mortoaoob. 

Where  a  chattel  mortgagee  of  office  furni- 
ture took  by  mistake  a  desk  not  covered  by  the 
mortgage,  the  mortgagor,  notified  of  the  act  of 
taking,  must  minimize  the  damages  by  accept- 
ing the  offer  of  the  mortgagee  to  return  ony^ 
thing  not  covered  by  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  }  277;  Dec.  Dig.  <^=»58.] 

4.  DaUAOBS  ®=>208— EXEMPI.ABT  Damaqes— 
Question  for  Coubt. 

Whether  there  is  evidence  justifying  ex- 
emplary damages  is  for  the  court,  and  where 
there  is  no  evidence  it  is  error  to  submit  the 
issue  to  the  jury. 

[Ed.  Note, — For  other  cases,  see  Damages, 
Cent  Dig.  If  B4.  G4.  «S,  132,  144,  146,  209, 
220,  1133.  6S4;  D«!. 

Error  to  District  Court,  Denver  County; 
John  H.  DradsoD,  Judge. 

Action  by  A.  W.  Slndllnger  against  J.  P. 
Moody  and  another.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded. 

George  J.  Humbert,  of  Denver  (H.  H.  Whit- 
tier,  of  Denver,  of  counsel),  for  plaintiffs  In 
error.  W.  W.  Anderson,  o£  Denver,  for  de* 
fendant  in  error. 

BELL,  J.  On  December  0,  1009,  A.  W. 
Sindllnger,  defendant  In  error  and  plaintiff 
below,  hereinafter  called  plaintiff,  borrowed 
of  J.  P.  Moody,  one  of  the  plaintiffs  In  error 
and  a  defendant  below,  the  sum  of  $12  for 
one  month  on  his  promissory  note,  secured  by 
a  chattel  mortgage  on  one  4y2-foot  fiat-top 
oak  desk,  one  4-foot  low  roll-top  oak  desk 
three  swivel  chaim,  five  common  chairs,  one 
worn  brussels  carpet,  contalniug  about  2? 
yards,  and  all  ofRce  furniture,  equipment 
etc.,  then  had  and  used  at  room  15, 1024  Cur 
tls  street,  Denver,  Colo.  Moody  himself  pre- 
pared the  mortgage  for  execution,  and  filed 
the  same  for  record.  The  note  was  made 
for  the  payment  of  $16,  and  whether  the  ad 
dlfional  $3  repres^t  the  expenses  of  prepar- 
ing and  aiDg  the  papers  for  record,  adrancnT 
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interest,  a  bonus,  or  something  else,  la-' not 
disclosed  by  tbe  record.  The  note  was  not 
Introduced  in  evidence;  but  we  Inter  from 
the  evidence  that  plaintiff  was  reQuired  to 
pay  $1  per  month  for  the  use  of  the  mon^, 
and  paid  the  costs  of  two  extm^ons  herein- 
after mentioned.  The  property  covered  by 
the  mortgage  was  removed  by  plaintiff,  with 
the  consent  of  Moody,  from  room  16,  1^4 
Curtis  street,  to  oflBces  on  Ghamin  street 
On  January  7,  1911,  between  5  and  6  o'clock 
p.  DL,  Moody  and  his  oodefendant,  Grutz- 
mactaer,  an  expressman,  tbe  otbet  plaintiff  in 
error  her^,  entered  the  unlocked  office  of 
plaintiff  on  Champa  street,  and,  in  his  ab- 
sence, removed  therefrom  certain  property, 
Including  a  certain  roU-top  desk.  In  which 
were  locked  (me  Oliver  typewriter  and  busi- 
ness and  private  pfifwrs  of  the  plaintiff,  all 
of  which  property,  with  the  exception  of  said 
papers,  which  Moody  claims  to  have  return- 
ed. Moody  sold,  aft&e  due  advertlsanent.  in 
the  foreclosure  of  his  mortgage.  For  this 
taking,  carrying  away,  and  conversion  of  said 
proiwrty  plaintiff  Instituted  this  action,  al- 
leging in  his  complaint  malice  on  the  part  of 
ttie  defendants,  and  praying  Judgment  in  tbe 
sum  of  ¥1,500  for  the  damages  alleged  to 
have  been  saffeored,  and  that  a  body  execu- 
tion be  Issued  thereon.  The  defendants  in 
ttielr  answer  denied  tbe  material  allegations 
of  tbe  cwnplalnt,  and  for  a  further  defense 
alleged  that  tbe  property  In  question  was 
takm  under  and  by  virtue  of  the  provisions 
of  a  chattd  mortgage  from  plaintiff  to 
Moody,  whlcb  had  matured  upon  default  in 
the  payment  of  a  promissory  note  for  which 
it  was  given  to  secure.  The  case  was  tried 
in  the  county  court  of  the  dty  and  county 
of  Denver,  and  resulted  in  a  Judgment  in 
favor  of  the  plaintiff  In  tbe  sum  of  $247.50, 
and  costs,  from  which  an  appeal  was  taken 
to  the  district  court  of  said  city  and  county, 
and  the  case  tried  there  to  a  Jury  of  six,  who 
returned  a  verdict  as  follows: 

"We  the  jury  find  the  issues  herein  joined  for 
tbe  plaintiff  and  assess  his  damages  at  tbe 
sum  of  sevcD  hundred  and  fifty  no/100  dollars 

and  cents,  and  that  said  defendant  J.  P. 

Moody  was  guilty  of  fraad,  malice,  and  will- 
ful deceit. 

"(J750.00)         George  J.  Lord,  Foreman." 

Upon  this  verdict  Judgment  for  the  amount 
thereof  was  entered  against  both  defehdants, 
and  it  was  ordered  that  plaintiff  have  execu- 
tion against  the  body  of  defendant  Moody, 
and  that  he  (Moody)  be  committed  to  the  Jail 
of  the  city  and  county  of  Denver  for  a  term 
not  exceeding  three  months,  to  be  released, 
however,  upcm  the  payment  of  the  Judgment 
so  rendered  against  him. 

At  the  trial  plaintiff's  principal  contentions 
were  that  the  mortgage,  by  reason  of  a  cer- 
tain extension  thereof,  uld  not  mature  until 
January  9,  1911,  two  days  after  the  prop- 
erty was  taken  In  foreclosure,  and  that  the 
desk  and  Its  contents,  taken  by  defendants, 
Were  not  covered  by  the  mortgage. 

fl]  As  to  the  first  o£  tb^e  costentions, 


plaintiff  testified  that  on  or  about  August  16, 

1910,  he  paid  to  a  Mr.  Stempe,  an  agent  of 
Moody,  the  sum  of  92  for  an  extension  of  the 
mortgage,  and  received  a  rec^pt  therefor. 
Continuing,  he  said: 

"After  he  gave  me  this  receipt  I  paid  lilm  the 
$2.  He  got  up  to  go  out  Says  I,  *Mr.  Stempe, 
you  have  not  given  me  the  date  of  tbe  eiten- 
sion— have  not  written  on  this  .receipt:  1  have 
adven  you  $2  fw  an  extension.'  'Well,'  says  bs, 
^  suppose  that  is  the  old  extension  of  six 
months,  but  you  mast  see  Moody,'  and  that  ii 
my  receipt.  Then  I  noted,  myself,  on  the  edge 
here,  right  In  his  presence,  'January  9,  IdlL' 
I  wrote  that  myielf.  In  his  presence,  becaiisa 
be  said,  'I  suppose  the  extension  would  be  like 
the  former.'  I  went  up  and  saw  Moody  a  nnm- 
ber  of  times  in  reference  to  tbe  matter,  and  he 
never  said  it  was  not  like  the  former  exten- 
sion." 

On  cross-examination  he  admitted  that  be 
never  saw  Moody  about  the  matter,  and  that 
he  never  examined  the  records  to  learn  to 
what  date  the  mortgage  had  been  extended. 

Defendants  Introduced  in  evidence  a  cerU- 
fled  copy  of  tbe  record  of  an  extoosion,  which 
was  acknowledged  and  filed  for  record  Au- 
gust 6,  1910,  and  extended  the  mortgage  to 
and  including  November  '9,  1910.  Moody  tes- 
tified that  this  was  tbe  last  extension  made, 
and  it  was  the  only  written  evidence  of  an 
extension  received  or  offered  at  the  trial 
This  Instrument  therefore,  should  control  as 
to  the  date  of  the  maturifr  of  the  mortgage 
as  extended,  as  there  was  no  evidaice 
ftaud,  accident,  or  mistake  to  Justify  its 
overthrow  or  contradiction  by  the  mere  oral 
testimony  of  tbe  plaintiff. 

The  mortgage,  then,  having  matured  or  be- 
come due  November  9,  1910,  as  evidenced  by 
this  extension,  defendant  Moody  was  at  lib- 
erty to  foreclose  in  a  proper  manner  and  in 
accordance  with  the  terms  of  tbe  statute  any 
time  after  this  date;  and  it  now  remains  to 
be  determined  whether  or  not  the  record 
shows  that  be  exceeded  his  rights  in  pur- 
suing his  remedy. 

[2]  The  record  is  crowded  with  evidence 
to  tbe  effect  that  soon  after  the  note  as  ex- 
tended matured  Moody  informed  plaintiff 
that  he  could  not  further  extend  it  or  carry 
it  longer;  that  the  amount  was  so  small 
that  it  cost  him  more  to  lociL  after  It  than 
it  was  worth ;  that  he  and  his  employes  had 
made  repeated  written  and  verbal  demands 
for  the  settlement  of  tbe  amount  due,  and, 
though  none  of  the  principal  had  been  paid, 
and  some  of  the  Interest  bad  lapsed,  he  of- 
fered to  accept  $10  and  release  everything; 
that  on  Saturday,  the  7th  day  of  January, 

1911,  2  months,'  lacking  2  days,  after  the 
maturity  of  the  note,  he,  in  the  absence  of 
the  plaintiff,  left  notices  at  his  office  tbat  it 
would  have  to  be  settled  on  that  day.  Late 
in  the  afternoon  he,  becoming  fearfal  that 
the  plaintiff  had  not  rec^ved  the  notices, 
sent  an  employ^  to  plaintiff's  home,  and  In- 
formed him  that  the  goods  would  be  taken 
that  day  unless  he  should  come  to  the  office 
or  arrange  for  the  settlement  at  tbe  claim. 
Plaintiff  Informed  the  agrat  that  the  note 
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woold  not  be  doe  until  tlie  followins  Mon- 
day, and  tbat  he  would  aettlle  It  wben  due. 
He  Bdndttad  to  the  agent  tiut  he  then  had 
tbe  amount  with  which  to  make  settlement, 
bnt  made  no  further  offer  or  tender  in  the 
matter.  About  S:30  o'clock  p.  m.,  after  Moody 
lud  exhausted  every  reasonable  endeavor  to 
obtain  a  settlement,  and  after  the  mortgaged 
pn^erty  had  been  subject  to  Qie  (daims  of 
plalntUTs  creditors  and  anbsequent  purchas- 
ers fbr  some  28  days  in  preference  to  the 
claim  of  the  mortgagee,  Moody,  wlUi  Qrutx- 
macher,  his  codefendant,  and  another  assist- 
ant, ratered  the  unlocked  office  of  the  plain- 
tiff, which  was  also  occupied  by  a  Mr.  Lovell, 
aatftook  ordei^  possessloo  of  the  mortgaged 
prc^rty,  except  some  broken  chairs  and  a 
roll-top  desk,  which  seems  to  have  been  left 
bf  mistake.  A  larger  roll-tt^  desk,  which 
contained  some  papers  and  an  Oliver  type- 
writer, which  had  been  purchased  subsequent 
to  the  execution  of  tbe  mortgage,  and  mix* 
ed  with  the  mortgaged  property  without  the 
knowledge  of  Moody,  was  taken  by  mistake 
Id  lieu  of  the  desk  left  at  the  office.  Almost 
immediately  after  the  removal  of  tbe  prop- 
erty  Moody  returned  some  loose  papers,  and 
leat  the  plalntUT  a  note,  which  he  received, 
demanding  the  key  of  the  desk  taken  by 
mistake,  and  Informing  him  that  he  would  be 
glad  to  return  any  of  the  property  not  cov- 
ered by  tbe  mortgage.  PlalntUT  faOed  to 
respond  to  the  overtures  of  Moody,  and  after 
a  number  of  days  Uie  desk  was  forced  open, 
and  the  papers  carefdlly  sacked  and  return- 
ed to  him. 

Tbe  values  alleged  in  the  complaint  of  all 
tbe  property  taken,  excluding  the  papers, 
etc,  aggregated  $199.60.  Plaintiff  testified 
that  the  desk  that  was  not  covered  by  the 
mortgage  was  worth  |65,  and  that  the  type- 
writer was  worth  $75.  On  cross-exam  inatlou 
he  admitted  that  he  bought  the  desk  on  par- 
tial payments  for  $20,  and  the  typewriter 
for  $22.50,  which  he  paid  in  payments  of  $2 
and  $3  each.  It  la  evident  from  his  testi- 
mony tbat  he  valued  these  two  pieces  of 
property  at  more  than  three  times  what  he 
paid  for  them. 

Tbe  mortgage  described  two  desks,  which 
were  the  only  ones  in  plaintiff's  office  when 
the  mortgage  was  executed,  and,  after  spe- 
dflcally  mentioning  the  other  articles  herein- 
before enumerated,  it  contained  a  general 
provision  including  all  office  furniture  or 
equipment  fhea  had  or  used  in  the  office. 
Moody  testified  that  he  called  upon  the  plain- 
tiff at  his  office,  and  demanded  a  settlement, 
BDme  16  or  20  days  after  tbe  note,  as  ex- 
tended, had  matured,  and  plaintiff  insisted 
OQ  a  farther  extension,  saying  that  he  (Moo- 
dy) did  not  need  the  money,  and  pointed  out 
the  very  roll-top  desk  which  was  taken,  and 
in  which  the  typewriter  and  papers  were 
locked,  and  informed  Moody  that  it  was  cov- 
ered by  his  mortgage,  and  that  the  mort- 
gaged property  was  worth  two  or  three  times 
tbe  amount  oC  hta  claim.  It  la  not  at  all 
ttrange  m  an  OTldenoe  of  careteemeas  Oiat 


Moody  shonld  make  a  mistake  In  the  selec- 
tion of  these  desks,  under  the  circumstances 
attending  this  long  and  tedious  transaction ; 
and  there  la  nothing  disclosed  In  the  record 
that  even  tends  to  establish  fraud,  malice, 
or  willful  deceit  in  the  taking  of  the  proii- 
eitf*  In  fact,  the  m(Krtgagee  used  great 
patience,  and  made  repeated  endeavOTS  to 
effect  some  kind  at  a  settlement,  and  conttn- 
ned  his  negotiations  tor  some  28  d^s  after 
losing  a  preferred  right  to  tbe  prtqiKrty.  De- 
fendant Grutamacher  was  merely  an  express- 
man, who  knew  noQilng  at  all  abont  tbe 
transaction,  and  was  eiufaged  by  Moody  to 
remove  the  property.  It  is  shown  that  be 
acted  in  the  matter  in  tbe  ordinary  way  and 
in  tbe  usual  course  of  his  empl<7mrait,  and 
moved  tbe  furniture  to  a  storage  bouse  as 
directed  by  his  employer. 

Under  ttils  character  of  evidence,  a  judg- 
ment against  the  defendants  or  etttaer  of 
them  for  $760  la  groesly  excessive,  and  has 
no  support  In  the  record. 

[8]  i:aalntiff's  testimony  to  the  effect  that 
be  had  suffered  great  loss  by  reason  of  bav- 
ing  his  papers,  forms,  and  facilities  for  work 
taken  from  him  was  too  uncertain  and  spee- 
ulatlve  upon  which  to  base  a  claim  for  more 
than  nominal  damages.  While  it  Is  insisted 
that  defendants  took  a  desk  not  covered  by 
the  mortg^.  yet  they  left  a  desk  that  was 
so  covered ;  some  of  tbe  papers  were  return- 
ed Inunedlately,  and  others  were  offered  Im- 
mediately ;  the  key  to  the  desk  was  request- 
ed, BO  that  Its  contents  could  be  ascertained ; 
and  it  is  admitted  tbat  Moody  offered  to  re- 
turn anything  therein  not  covered  by  the 
mortgage.  Under  these  conditions,  the  plain- 
tiff had  the  opportunity,  and  it  was  his  duty, 
to  minimize  the  damages  by  accepting  the 
c^er  of  Moody. 

[4]  Tbe  jury  were  instructed  tbat  they 
might  award  reasonable  exemplary  damages. 
There  la  no  substantial  evidence  in  the  record 
to  Justify  such  an  instruction,  and  therefore 
the  question  was  erroneousOy  submitted  to 
tbe  jury.  Whether  there  Is  any  evidence  to 
justify  tbe  finding  of  exemplary  damages  Is 
a  question  for  tbe  court.  If  there  la  none, 
it  is  error  to  submit  the  question  to  the  jury. 
Eleeohart  v.  Ordean,  3  Cola  App.  162,  170, 
32  Pac.  495,  dtlng  1  Sed.  on  Damages  (3d 
Ed.)  {  387 ;  Rose  v.  Story,  1  Pa.  190,  44  Am. 
Dec.  121;  Amer  v.  Longstreth,  10  Pa.  146; 
Pittsburg  R.  S.  Co.  V.  Taylor,  104  Pa.  306, 
49  Am.  Rep.  680;  Selden  Casbman,  20  Gal. 
56,  81  Am.  Dec  93. 

To  entitle  a  person  to  exemplary  damages 
for  a  wrongful  act,  under  section  2185, 1  Mills' 
Ann.  Stats.  1912,  there  must  be  an  element 
ot  fraud  or  malice  or  evil  intent  or  oppres- 
sion entering  into  and  forming  part  of  the 
act  Eisenhart  v.  Ordean,  8  C<do.  App.  170, 
32  Pa&  495. 

In  Denver  Tramway  Co.  T.  Cloud,  6  GoIol 
App.  446,  450,  40  Pac.  779,  it  appeared  that 
Cloud  was  riding  upon  a  car  of  the  company 
on  paid  transportatl<m,  and  the  company's 
agents  concluded  that  bis  transfer  tit^rt  was 
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Irr^ular,  and  forcibly  ejected  Mm  from  tbe 
car,  using  such  force  only  as  was  necessary 
for  this  purpose.  The  trial  court  instructed 
the  Jury  that  they  might  award  exemplary 
or  punitive  damages  to  the  plalntUT,  and 
Blssell,  J.,  speaking  for  the  Court  of  Appeals, 
said  the  evidence  must  disclose  some  wrong 
motive  In  the  doing  of  the  thing  complained 
of,  or  else  the  circumstances  of  the  act  must 
show  a  reckless  disregard  of  the  injure^  per- 
aou's  right;  that  malice  could  not  be  Im- 
piUed ;  that  the  officers  of  the  company  made 
a  mistake,  and  that  the  company  should  re- 
spond In  compensatory  damages;  that  the 
courts  were  not  at  liberty  to  Infer  bad  mo- 
tives, but  that  the  proof  must  show  the  exist- 
ence of  su<^  motives,  or.  If  the  action  was 
bajKd  on  a  disregard  of  the  passenger's 
rights  exhibited  by  the  employ^,  It  was  equal- 
ly necessary  to  prove  facts  establishing  this 
disr^ard  and  its  reckless  character. 

Oeraghty  v.  Randall,  18  Colo.  App.  194, 
200,  70  Pac.  767,  was  an  action  by  the  pur- 
chaser of  mining  stock  against  the  seller 
thereof  to  recover  hack  the  purchase  price  on 
the  grounds  that  the  sale  was  effected 
through  the  false  and  fraudulent  representa- 
tions of  the  defendant  Tbe  Jury  returned  a 
general  verdict  for  the  plaintiff,  and  in  an- 
swer to  a  special  Interrogatory  found  that  the 
defendant  was  guilty  of  fraud  and  willful  de- 
ceit The  trial  court  sustained  the  general 
verdict,  but  set  aside  tbe  special  finding  on 
the  ground  that  It  was  not  sustained  by  the 
evidence.  On  appeal  it  was  urged  that  the 
rulings  of  the  trial  court  were  contradictory 
In  sustaining  tho  general  verdict  on  the 
ground  of  fraud,  and  setting  aside  the  an- 
swer to  the  special  Interrogatory  finding  de- 
fendant guilty  of  fraud  and  willful  deceit. 
Judge  Thompson,  in  speaking  for  the  Court  of 
Api^als,  said  It  was  contended  that  the  trial 
court,  In  setting  aside  the  special  finding, 
found  there  was  no  evidence  of  fraud,  and 
that,  with  the  question  of  fraud  eliminated, 
there  was  nothing  in  the  case  to  support  a 
Judgment  against  the  defendant.  Continuing, 
he  said: 

"It  is  manifest  that  there  was  so  inconsistency 
between  the  general  verdict  and  the  special  find- 
ing. By  their  general  verdict,  as  well  as  by 
their  answer  to  the  interrogatory  the  jury  found 
that  the  transaction  was  fraudulent:  and,  there 
being  no  question  of  inconsistency  between  the 
two,  we  do  not  think  that  tbe  action  of  tbe 
court  in  setting  a^ide  the  special  finding  was 
inhibited  by  the  Code  provision.  In  our  opin- 
ion, section  2164  of  Mills*  Statutes  contemplates 
an  aggravated  case,  one  In  which  the  wrong 
is  premeditated  and  intentional.  A  person  may 
obtain  the  money  or  property  of  another  by 
means  of  statements  woich  are  untrue,  but  ot 
the  truth  or  falsity  of  which  he  is  without 
knowledge.  In  such  case  he  might  be  held 
responsible  as  for  a  legal  fraud,  although  there 
was  no  active  intention  to  commit  a  wrong. 
Converse  v.  Blumricb,  14  Mich.  109  [90  Am. 
Dee.  ^0].  Bat,  while  such  representations 
have  been  held  to  be  false  and  fraudulent  in 
law,  they  ladt  tho  peculiar  feature  of  guilt  im- 
pliea  in  the  words  malice,  fraud  or  willful  de- 
ceit,' as  used  in  section  2164.    We  think  that 


from  the  conaeetion  of  the  word  fraud*  with 
the  words  'malice'  and  'willfnl  deceit'  it  was  in- 
tended to  be  understood  in  its  odious  sense.  By 
denying  the  motion  to  set  aside  tbe  general 
verdict  tbe  court  held  that  there  was  evidence 
of  fraud,  and  we  cannot  suppose  that  it  In- 
tended to  contradict  itself;  so  that  in  setting 
aside  the  special  verdict  on  the  ground  that  it 
was  not  supported  by  the  evidence,  the  court 
must  have  regarded  ^e  finding  as  having  ref- 
erence to  actual  and  intentional  fraud.  The 
court  was  evidently  of  the  opinion  that  the  evi- 
dence did  not  warrant  the  extreme  conclusion 
reached  by  the  jury  in  their  special  finding,  re- 
garding it  however,  as  amply  sufficient  to  soa- 
tain  the  general  verdict  Counsel  are  therefore 
mistaken  as  to  the  import  of  the  court's  ruling. 
This  was  not  that  there  was  no  evidence  of 
fraud,  but  that  there  was  not  sufficient  evidence 
upon  which  a  verdict  whose  effect  would  Ik"  to 
deprive  the  defendant  of  his  liberty  conld  ba 
properly  rendered.** 

In  Republican  Pub.  Co.  t.  Gonroy,  6  Colo. 
App.  262,  266,  38  Pac.  423,  the  court  said  the 
punitive  damage  statute  (Seaaion  Laws  1888, 
p.  64)  did  not  operate  to  cbonge  the  rule  of 
damages  In  any  case  where  Dothlng  Is  shown 
except  the  naked  wrong.  See,  also,  Frraich 
V.  Deane,  19  Colo.  604,  611,  36  Pac  609.  24  L. 
B.  A.  387,  and  Page  t.  Zool,  28  Colo.  467,  66 
Pac.  636. 

Of  course.  In  view  at  tliese  lioldlngs,  it  can- 
not be  aald  that  the  record  presraits  any  evi- 
dence of  fraud,  malioe,  or  wUlftd  deceit  on 
the  part  of  Mood;  that  can  Justify  an  execa- 
tion  against  hia  body,  as  ordered  by  tbe  trial 
cdurt;  and,  aa  Qie  verdict  ot  the  Jury  is  ex- 
cessive and  against  the  weight  of  the  evl* 
dence,  as  taerelnbetoTe  vcSjAei  out,  the  Judg- 
ment based  there<Hi  is  reversed,  and  tbe  case 
remanded. 

Reversed  and  remanded. 


NEWMAN  et  al.  v.  TIBBITTS.    (No.  4160.) 

(Court  of  Appeals  oi  Colorado.   May  10,  1816. 
Rehearing  Denied  Jnne  14,  191&) 

1.  E*ftAUD8,  Statute  or  «B3ll6— Coktbacts 
FOB  Saue  of  Land  —  Authobizatioii  of 
Agbnt. 

A  contract  and  deed  executed  by  one  pro- 
fesring  to  be  an  attorney  in  fact  is  void  tmder 
the  statute  of  frauds,  where  he  was  not  au- 
thorized in  writing  to  execute  the  same. 

[Ed,  Note.— B'or  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  S§  251-2G0;  Dec.  Dig.  (S=9 
lie.] 

2.  Frauds,  Statute  of  «=3ll6  —  Sale  of 
Real  Estats— AuraoBrrr  of  Aoikt-^tx- 
fication. 

Ratification  of  the  act  of  an  unanthoriaed 
agent  in  contracting  to  sell  real  estate  must  be 

in  writing. 

[Ed.  Note.— For  other  casfs,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  gj  251-260;  Dec.  Dig.  <8=» 
116.] 

3.  JuDQHBiiT  9sa707— Pakties— OicraeiON  OF 

iNDiaPEHBABIX  PABTT~AS8iaHBEB. 

The  holder  of  a  note  and  deed  of  trust, 
which  upon  agreement  were  to  I>e  cauceled  upon 
delivery  of  a  deed  to  the  land  to  him,  sold  and 
assigned  the  note  before  declaring  a  forfeiture 
under  the  agreement  In  an  action  to  validate 
and  confirm  such  contract  and  deed,  the  assignee 
of  the  note  was  not  made  a  party.   Held  that. 
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ndi  UBlgnee  bdng  an  liidiipeiuBble  part7»  the 
court  oonld  not  make  a  decree  binoins  upon 
him. 

fEd.  Note.— For  other  caflea.  see  Judgment, 
Gent.  Dig.  |  1230;  X>ec.  Dig.  «»T07J 
4.  Equity  «=»46— ADEQtTATl  Rsuedt  at  Law 

— FOKECLDSdSB. 

The  parties  to  a  contract  and  deed  of  trust 
entered  Into  an  agreenrnt  whereby  the  graD- 
tor  in  the  deed  of  trust  was  to  forfeit  his  nghte 
under  certain  conditions.  The  grantee  subse- 
qnently  brought  a  suit  to  have  this  contract  val- 
idated and  for  possession  of  the  premises.  Setd, 
that  an  adequate  remedy  at  law  was  provided 
by  foreclosure  of  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
INg.  if  151.  162.  157.  159-163 ;  Dec.  Dig.  <9=> 
46.1 

Error  to  District  Court,  Oarfleld  Goant;; 
J(dm  T.  Shumate,  Judge. 

Action  b7  Charles  H.  Tlbbltts  against  Jaha 
W.  Newman  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Berersed  and  remanded. 

B.  V.  Holland,  of  Denver,  and  J.  W.  Bell, 
of  Olenwood  Springs,  for  plaintiffs  In  error. 
Eklwln  0.  Kingsbury,  of  Olenwood  Springs, 
for  defendant  in  error. 

KING,  J.  In  this  opinion  Charles  H.  Tlb- 
bltts. the  defendant  in  error,  will  be  called 
I^alntlif,  and  the  plaintiffs  In  error  defend- 
ants, as  in  the  trial  court.  Action  was 
brought  by  plalntiif:  (a)  To  obtain  a  decree 
Talldattng  and  confirming  a  certain  contract 
and  warranty  deed  made  March  10.  1913,  by 
John  W.  Newman,  and  by  Joseph  W.  New- 
man, representing  himself  to  be  attorney  in 
fact  for  Edith  M.  Newman,  and  to  estop  her 
from  dmylng  the  authwlty  of  said  Newman 
to  act  as  her  attorn^  In  fact  in  making  the 
said  deed  and  contract;  (b)  to  set  at  naught 
and  nulli^  a  certain  warranty  deed  made 
August  28,  1913,  by  defoidants  John  W.  and 
Bdtth  H.  Newman  to  defendant  Jacob  Hess : 
(c)  for  right  of  possession  of  the  prom  loos 
described  In  s^d  deeds,  and  of  which  the  de> 
fendants  were  In  possession;  (d>  for  91,000 
damages,  and  graieral  relief.  Defendants  an* 
swered.  and,  in  addltl<Hi  to  prayli^  for  de- 
ulal  o£  idaintUTs  dmnands,  asked  affirma- 
tirely  for  an  <»der  uannlU^  the  contract  and 
warranty  deed  whlcb  plaintiff  asked  to  taSTe 
afllnned,  and  Uiat  the  deed  to  Jacob  Hess  be 
amflrmed.  Judgment  was  for  plaintiff  for 
$1  damages  and  all  other  reUef  prayed  for. 

ne  evidence  shows  that  In  Fdimary,  1808, 
the  plaintiff  s<^  and  convened  to  Joha  W. 
Newman  and  Edith  M.  Newman  certain  par- 
cels of  land,  vrlth  water  rl^ts,  situate  In 
Garfield  county,  and  at  that  time  took  back 
a  deed  of  trust  to  secure  said  defendants' 
note  In  the  sum  of  $6,750,  payable  on  or  De- 
fore  10  years  from  that  date,  with  Interest 
payable  annually;  that  prior  to  March  10. 
1013.  a  part  of  the  principal  had  been  paid, 
and  interest  to  that  date,  with  the  exertion 
at  about  $800  due  February  lat;  that  on 


March  10th.  because  of  said  delinquent  Inter* 
est,  the  plaintiff,  the  defendant  John  W.  New- 
man and  the  defendant  Joseph  W.  New- 
man (father  of  John  W.  and  Edith  M.)  had 
some  negotiations  which  resulted  In  an  agree- 
ment by  which  the  time  of  payment  of  prin- 
cipal and  Intei-est  was  extended  to  Septem- 
ber 1.  1918,  under  certain  conditions  in  the 
agreement  specified,  and  providing  that,  if 
some  of  the  options  therein  were  not  exer- 
cised and  other  conditions  complied  with  by 
the  defendants  by  September  Xst,  the  contract 
would  be  null  and  void;  that  upon  forfeiture  a 
certain  warranty  deed  of  the  same  date,  pur- 
porting to  be  executed  by  John  W.  Newman 
and  Edith  M.  Newman,  by  her  father  as  attor- 
ney in  fact,  reconveylng  the  said  premises  to 
plaintiff,  should  be  delivei'ed  to  plaintiff,  and 
upon  such  delivery  become  an  absolute  con- 
veyance of  the  property  and  in  full  satisfac- 
tion of  the  deed  of  trust  and  note  aforesaid, 
and  also  providing  that  five  days'  notice  by 
registered  mall  should  be  given  by  plaintiff 
of  hia  intention  to  declare  a  forfeiture.  The 
agreement  and  the  deed  were  signed  by  John 
W.  Newman  In  person,  and  also  signed  as  fol- 
lows: "Edith  M.  Newman,  by  Joseph  W. 
Newman,  Attorney  in  Fact" — and  the  ac- 
knowledgment so  taken.  The  agreement  and 
deed  were  deposited  as  escrows.  Ou  or  about 
September  Ist,  defendant  Joseph  W.  New- 
man notified  the  plaintiff  that  they  were 
securing  a  loan  of  $5,000,  with  which  to  make 
the  payments  required,  but  could  not  make 
the  arrangements  before  September  lOtb, 
whereupon  plaintiff,  for  an  additional  consid- 
eration, agreed  to  extend  the  time  votil  the 
abstract  could  be  examined  and  approved  b}' 
Mr,  Darrow,  an  attorney.  The  $5,000  was  de- 
posited with  Hr.  Darrow,  wtth  Instructions  to 
mate  the  loan.  Upon  examining  the  ab- 
stract, be  found  the  escrow  agreement  on  rec- 
ord, and  required  the  plaintiff  to  release  tlie 
same  as  a  prerequiolte  to,  approval  of  the  ab- 
stract, whldk  plaintiff  refused  to  da  About 
SeptKDber  Sd  13»  pJalnUff,  by  regiat»red 
mall,  notified  the  defendant  John  W.  New- 
man that  the  contract  bad  been  forfeited, 
and  on  September  17th  took  from  the  escrow 
holder  and  recorded  the  agreemfnt  and  deed. 
The  evidence  also  shows  that  on  or  about  the 
8th  or  9th  of  September  plaintiff  sold,  as- 
signed, and  delivered  the  note  secared  by 
deed  of  trust  on  tbe  land  to  one  L.  F.  Graces 
who  stlU  holds  Qie  same,  and  that  on  or 
about  August  26th  defendants  John  W.  and 
Edith  M.  Newman  executed  and  delivered 
their  warranty  deed,  whweby  they  conveyed 
the  said  land  and  water  rights  to  defendant 
Jacob  Hess,  and  that  deed  was  placed  on 
record. 

The  pleadings  are  unsatisfactory  and  am- 
biguous, and  In  some  respects  doubtful  and 
uncertain  as  to  issues  intended  to  be  made. 
The  complaint  and  tbe  exhibits  referred  to 
allege  and  show  that  tbe  contract  for  the 
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m«  of  Sditb  M.  Newman^  Interest  In  said 
lands,  and  the  deed  purporting  to  convey  8U<A 
Interest,  were  signed  hj  Joseph  W.  Newman, 
purporting  to  act  as  her  attorney  In  fact, 
and  the  nmiplalnt  alleges  that  he  represent- 
ed himself  to  be  her  agent  and  attmney,  and 
acted  aa  her  agent,  bat  don  not  allege  that 
he  was  her  attorney  In  fact  Tbe  defense 
does  not  in  specific  terms  plead  the  statute 
of  frauds,  but  denies  that  said  Joseph  W. 
Newman  was  the  agent  or  attorney  of  Edith 
M.  Newman,  or  represented  himself  to  be 
her  agent  and  attorney,  and  acted  as  her 
agent,  but  does  not  all^e  that  he  was  her 
attorney  in  fact.  The  defense  does  not  In 
specific  terms  plead  the  statute  of  frauds,  but 
denies  that  said  Joseph  W.  Newman  was  the 
agent  or  attorney  of  Edith  M.  Newman,  or 
represented  himself  to  be  such,  and  alleges 
that  he  had  no  "direct  authority"  to  execute 
tbe  instruments.  On  trial,  both  he  and  his 
daughter  positively  denied  any  authority,  ver- 
bal or  written,  for  him  to  execute  either  In- 
strument ;  and  there  is  a  total  absence  of  evi- 
dence tending  to  prove  any  written  authority. 
The  complaint  also  alleges  that  tbe  deed 
from  defendants  to  Hess  was  made  for  tbe 
purpose  of  defrauding  the  plaintiCF,  and  that 
Hess  knew  of  the  arrangements  made  in  the 
escrow  and  deed,  and  the  court  seems  to  have 
so  held.  There  Is  a  total  absence  of  evidence 
showing  that  Hess  bad  such  knowledge  at 
tbe  time  the  deed  to  him  was  executed,  de- 
livered and  recorded,  and  there  Is  also  a 
total  absence  of  evidence  showing  or  tend- 
ing to  show  that  he  bad  knowledge  or  no- 
tice cl  the  alleged  fraudulent  intent  on  the 
part  of  his  grantors,  if  such  Intent  In  fact 
existed. 

II,  2]  1.  The  contract  and  deed,  executed 
by  Joseph  W.  Newman,  professbig  to  act  as 
attorn^  In  foct  for  his  daughter,  were  void 
under  the  statute  of  frauds,  so  fftr  as  she 
was  concerned,  because  he  was  not  author- 
Ized  in  writing  to  execute  the  same.  Oement 
T.  Major,  1  Colo.  App.  207,  802,  20  Pac.  19; 
Hagerman  v.  Bates,  5  Coltf.  App-  S91.  405, 
38  Pac.  UOO.  She  did  not  ratify  the  void  in- 
strmnentB,  or  eltha  of  them.  In  writing,  and 
then  Is  no  ,8atIUactory  evidence  that  she 
otherwise  ratified  either  of  than.  Ratiflca- 
tikm  io  writii^  was  necessary.  Peoples  H. 
ft  M.  Co.  T.  Cwtral  a  M.  Corporation.  20 
Cola  App.  661,  80  Pac.  470.  If  It  be  assumed 
that  she  knew  of  the  deed  executed  by  her 
father,  which  knowledge  She  denies,  never- 
theless, the  deed  which  slw  made  on  August 
26th  to  Jacob  Hess  was  a  comjdete  repudia- 
tion of  that  deed,  and  such  repudiation  by 
deed  took  place  5  days  before  default  in  eon- 
dlUons  of  the  contract,  and  22  days  before 
an  attempt  was  made  to  enforce  the  tox- 
feltnre.  Under  the  drcomstuicefl,  we  think 
the  court  bad  no  authority  in  law  or  canity 
tor  lioldiog  tbe  ooantborlzed  deed  to  be  a 


good  ewveyance  as  to  tbe  Interest  of  Edith 
M.  Newman. 

[3]  2.  The  plaintiff,  before  he  declared  a. 
forfeiture  of  tbe  escrow  agreement  and  ob- 
tained the  warranty  deed  from  tbe  escrow 
holder,  sold  and  assigned  the  note  and  deed 
of  trust,  which,  according  to  tbe  agreement* 
were  to  be  canceled  upon  delivery  of  the 
deed,  tbereby  making  it  impossible  for  him  to 
keep  that  part  of  tbe  agreemeoL  h.  F. 
Grace,  the  ass^nee  of  tbe  note^  is  not  a  party 
to  this  suit  The  note  was  not  tendered  in 
this  proceeding,  nor  was  a  release  of  the 
deed  of  trust.  The  court  was  without  power 
to  make  a  decree  which  would  be  binding  on 
Grace,  inasmucb  as  he  was  not  a  party  to  the 
proceeding*  He  was  an  Indispensable  party 
to  a  full  determination  of  the  suit,  and  tbere- 
ifore  tbe  general  rule  as  to  waiver  oi  defect 
of  porUes  don  not  apply.  Peck  r.  Peck,  33 
Colo.  421,  425,  SO  Pac.  1063;  Colo.  St  Bk.  of 
Durango  Davidson,  7  Colo.  App.  01,  98,  42 
Pac.  687  ;  2  Cyc.  687,  784;  31  \iyc.  742.  note 
6.  A  amditlon  unusual  in  salts  of  this  kind 
is  shown  to  odst.  In  that  the  plaintiff,  by 
assigning  ttie  note  and  deed  of  trust,  put  It 
out  of  his  power  to  keep  the  contract  and 
the  defendants  by  making  the  deed  to  Hess, 
put  it  oat  of  their  power  to  ke^  It  Neither 
of  them  has  tmdered  performance,  except  as 
piaintifl  tendered  It  by  his  complaint,  and  he 
has  not  shown  his  ability  to  perform. 

[4]  3.  There  Is  another  reason  for  denying 
tbe  equitable  relief  prayed  for,  In  the  tact 
that  there  was  and  is  an  adequate  remedy  at 
law  by  foreclosure  of  the  deed  of  trust  which 
would  amply  protect  the  intraests  of  all  par- 
ties. Plaintiff  could  thereby  secure  his  debt 
or  the  land;  deftodant  Hess  could  redeem 
from  the  trust  deed  sale,  and  thus  save  the 
amount  he  bad  paid  the  other  defendants  on 
tbe  purchase  price;  and  the  Newmans  would 
have  an  opportunity  to  make  payment  of  the 
debt  before  foreclosure,  or  redeem  within 
the  statutory  time,  if  Hess  failed  to  protect 
them  from  his  assnmptlmi  of  the  trust  deed. 
It  Is  true  tbe  reme^  by  fioredomiie  Is  not 
as  speedy  as  the  remedy  provided  in  the  con- 
tract, which  contemplated  Immediate  posses- 
sion on  forfeiture;  but  yrhaa.  all  tbe  dr^ 
cumstanpes  are  considered,  we  tblnk  the 
plaintiff  is  not  in  a  positbrn  to  Insist  upaa 
the  court's  extending  to  him  the  equitable 
relief  prayed  tor. 

Another  cause  of  action,  namely,  a  replev- 
in suit  for  peracmal  property,  Including 
crops,  was  consoUdated  with  the  me  which 
we  have  discussed,  which  will  be  controlled 
by  oar  dedslon  In  tbe  main  case. 

The  Judgment  as  to  both  causes  of  action 
Is  reversed,  and  tbe  cause  ronanded  tor  fur- 
ther proceedings  in  accordance  with  tbe 
views  bereltt  expressed;  tbe  costs  in  this 
court  to  be  taxed  equally  to  the  plaintiffs  In 
error  and  Oie  defendant  in  error. 

Reversed  and  remanded. 
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JENKINS  T.  GOLD  COLLAR  MIN.  &  BULL. 

C».  et  aL   (No.  4065J 
(Cooit  of  Appeali  of  Colorado.  April  12, 1916. 

KeheuriBK  I>«nl«d  June  14,  lOlfi.) 
EIzKOUTion  «s>294— Fahatbe  to  IUoibbk  rom 

PUIOB  SaUE. 

At  the  time  of  the  giving  of  the  mortsage 
which  plaiDtiS  aaed  to  foreclose  a  judgment 
Uen  existed  against  the  mortgagor,  and  after- 
irards  execDtiOD  issued  on  the  judgment  and  the 
property  was  Bold,  but  no  redemption  or  offer 
to  redeem  was  made  for  the  judgment  debtor, 
"his  heirs,  execatorB,  adminiftratora,  or  gran- 
tees,"  as  permitted  by  Bev.  St  1908,  S  3652. 
Within  the  next  three  months,  given  by  section 
8663  for  any  judgment  .creditor  to  redeem,  de- 
fendants, who  had  obtained  a  judgment  against 
the  mortgagor  subsequent  to  the  mortgage,  re- 
deemed from  the  sale,  as  permitted  by  such  sec- 
tioo  and  section  3651,  and  the  property  was 
sold  again  by  virtue  of  the  execution  Issaed  and 
levied  under  the  subsequent  judgment  Meli, 
that  the  mortgage  lost  his  rights  by  failing  to 
redeem,  and  the  sheriff's  deed  related  back  to 
the  lien  of  the  senior  judgment  and  the  re- 
deeming creditor  was  entitled  to  the  rights  of 
the  purchaser,  and  the  deed  was  paramount  to 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Bncution, 
Cent.  EHf  .  I  846 ;  Dec.  Dig.  «=9284.] 

Error  to  District  C9ur^  Qltoln  Conutr* 
Chas.  McCall,  Judge. 

Suit  by  John  C.  Jenkins  against  the  Gold 
Collar  Mining  &  Milling  Company  and  oth- 
ers to  foreclose  a  mortgage.  Demurrer  was 
sustained  to  the  complaint,  and  plaintlft 
brings  error.  Affirmed. 

W.  O.  Fullerton  and  Chase  Wlthrow,  boOi 
of  Central  City,  for  plalntlCC  in  error.  James 
H.  Sertgbt,  of  Central  City,  for  defendasts' 
In  error. 

KOB6AN.  3.  Wxlt  of  error  by  plaintiff 
In  the  lower  conrC,  who  brouglit  a  soit  to 
foreclose  a  mortgage  on  real  property,  and 
to  set  aside  a  aherUTs  deed  obtained  by  the 
defendants,  a  partnersbip,  and  Jvd^nent 
creditors  of  the  mortgagor.  A  general  de- 
murrer was  sustained  to  the  plaintiff's  sec- 
<md  amended  complaint,  and,  as  be  elected  to 
stand  up<ni  It,  Judgment  was  entered  a^inst 
him. 

The  complaint  alleged  the  following  perti- 
nent facts:  The  giving  and  recording  of  the 
mortgage,  and  the  default;  that  prior  to 
and  at  the  time  of  the  giving  of  the  mortgage 
a  Judgment  lien  existed  of  record  a^Onst 
the  mortgagor,  and  after  the  mortgage  was 
made  and  recorded  execution  was  issued  on 
said  Judgment,  the  proper^  was  levied  upon 
and  sold,  and  a  sherUTs  certificate  of  pur- 
chase was  Issued;  that  prior  to  the  expira- 
tion of  the  six  months,  given  by  statute 
(section  3652,  B.  S.  1908)  for  the  judgment 
debtor,  "hla  belrs,  executors,  administrators, 
or  grantees,"  to  redeem  from  said  sale,  no 
effort  was  made  to  redeem,  nor  at  any 
time  thereafter,  by  the  debtor  or  the  mort- 
gagee; that  within  the  next  three  months, 
given  by  statute  (section  3658,  B.  S.  100^ 


"for  any  Judgm^t  creditor  to  redeeto,"  the 
partnership  defendants  herein,  having  ob- 
tained a  judgment  f^Ealnst  the  mortgagor 
debtor,  Bubsequent  to  the  maldng  imd  record- 
ing of  the  mortgage,  redeemed  the  property 
from  said  sale,  as  provided  by  said  sectlona 
3653  and  3664,  B.  S.  1908,  and  the  property 
was  sold  again,  by  virtue  of  the  execution 
issued  and  levied  under  the  sabsequent  Judg* 
ment;  the  said  partnership  defendants  bid 
"the  amount  paid  to  redeem  only,"  and  re- 
ceived a  dierifCs  deed  "forthwith,"  as  pro- 
vided try  said  section  3664. 

The  point  raised  by  the  demurrer,  and 
relied  upon  here,  la  that  the  mortgagee,  the 
same  as  the  debtor  mortga^r,  lost  his  rl^ts 
under  the  mortgage  by  Csiling  to  redeem  at 
any  tim^  or  to  make  any  offer  to  do  so,  and 
that  the  sheriff's  deed  relates  back  to  the 
lien  of  the  senior  Judgment,  and  that  the 
redeeming  creditor  is  entitled  to  the  ri^ts 
of  the  ptirchaser  ttom  whom  the  property 
was  redeemed,  and  that  the  deed  is  there- 
fore paramount  to  the  mortgage^ 

It  is  unnecessary  to  quote  or  to  discuss  all 
of  oar  recording  and  redemption  acts  In  or- 
der to  .decide  this  question ;  It  is  sufficient 
to  say  that,  without  the  statutes  of  redemp- 
tion, neither  judgment  debtors,  nor  Judgment 
creditors,  nor  grantees  of  the  Judgment  debt- 
or, taking  his  title,  could  redeem  from  an  ex- 
ecution sale.  Paddack  v.  Staley,  13  Cola 
App.  863,  809,  68  Pac.  368 ;  Freeman  on  Ex- 
ecutions (8d  Ed.)  I  821  This  rule,  however. 
In  reference  to  the  right  to  redeem,  would 
not  prevwt  a  mortgagee  from  paying  off  a 
prior  judgment  and  being  subrogated  in 
equity  to  the  rights  tlier«inder  for  his  pro- 
tection; but,  iat  aOQOuttt  of  the  redemption 
statute,  he  must  not  delay,  as  In  this  caset 
and  permit  an  execution  sale  to  be  made 
under  such  prior  ju^;ment,  and  suffer  the 
time  to  arrive  when  subsequdnt  Judgment 
creditors  may  rede^  from  said  sale  under 
the  statute,  and  thereby  become  entitied 
to  the  righto  of  the  purchaser  at  said  sale, 
and  to  take  a  sheriff's  deed  that  relates  back 
to  the  lien  at  the  prior  Judgment,  and  there- 
by becomes  superior  to  the  mortage.  It  is 
not  necessary  to  decide  whether  a  mortgagee 
has  a  rlg^t  under  the  statute  to  redeem,  as 
no  oflw  or  attempt  was  made  to  redeem. 
However,  tt  has  been  held  In  lUint^,  In  1871, 
conjitruing  the  statute  In  efTect  at  that 
time,  and  from  which,  It  appears,  our  statr 
ute  was  taken,  that  a  mortgagee  Is  a  gran- 
tee, within  the  meaning  of  the  statute.  Sellg- 
man  v.  Laubbeimer,  58  111.  124,  125.  A  con- 
trary view,  however,  is  expressed  in  New 
York.  Van  BensseUer  v.  Sheriff,  Infra.  And 
it  has  been  held  In  many  cases  In  Illinois, 
including  those  hereinafter  cited,  that  the 
statute  providing  a  limited  time  for  Judg- 
ment debtors  and  their  grantees  to  redeem, 
operates  as  a  statute  of  limitation,  and,  un- 
less they  redeem  within  the  time  limited, 
their  rights  are  lost    The  same  has  been 
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held  In  this  state.    Boose  t.  Gove,  Infra. 

In  the  case  of  Roose  t.  Gove,  S2  Colo. 
622,  526,  77  Pac.  246,  relied  upon  by  couneel, 
the  Supreme  Court  held  that  a  Judgment 
debtor  and  his  grantees  lost  their  rights  by 
failing  to  redeem  within  the  six  months,  and 
held,  also,  that  a  redemption  by  a  Junior 
Judgment  creditor  "operates  to  transfer  to 
the  creditor  redeeming  the  rights  of  the 
creditor  from  whom  he  redeems."  Einch  v. 
Turner,  21  Colo.  287,  40  Pac.  565.  And  the 
SnpreHie  Court  of  Illinois,  in  a  long  line  of 
decisions,  has  so  construed  a  statute  of  that 
state  from  which,  it  appears,  our  statute 
was  taken.  Sweezey  v.  Chandler,  11  IlL 
446;  Stone  v.  Gardner,  20  111.  304,  71  Am. 
Dec.  268;  Blair  t.  ChambUn,  39  111.  523, 
89  Am.  Dec.  322 ;  Smith  v.  Mace,  137  111.  68, 
7S.  26  N.  E.  1092.  In  the  case  last  cited 
the  court  said: 

"A  title  acquired  at  an  execution  Bale  upon 
redemption  by  a  junior  judgment  creditor  re- 
lates back  to  the  judgment  U'om  which  the  re- 
demption is  made,  and  is  paramount  to  any  title 
acquired  subsequent  to  the  t>eginning  of  the  lien 
of  that  judgment.  The  junior  judgment  may 
not,  itself,  have  been  a  lien  upon  toe  property 
redeemed.  It  is  the  lien  of  the  senior  judg- 
ment that  is  enforced." 

The  same  construction  lias  been  announced 
in  other  states.  Van  Rensselaer  v.  SberifC, 
1  Cow.  (N.  Y.)  62,  501;  Rush  v.  Mitchell,  71 
Iowa,  338,  32  N.  W.  367. 

Our  Supreme  Court  and  the  former  Court 
of  Appeals  bare  clearly  indicated  an  Inten- 
tion to  follow  the  Illinois  decteions  and  to 
place  the  same  construction  upon  our  statute. 
Floyd  V.  Sellars,  7  Colo.  App.  498,  44  Pac. 
373;  Sellars  v.  Floyd,  24  Colo.  484,  52  Pac. 
674;  Roose  v.  Gove,  supra;  Paddack  v. 
Staley,  supra ;  Finch  v.  Turner,  supra. 
Nothing  herein  shall  be  construed  as  pre- 
venting the  plalntlfC  from  foreclosing  the 
mortgage  upon  the  property  covered  by  it  to 
secure  the  purchase  price  thereof,  which 
property  it  appears  was  not  sold  at  any  of 
the  execution  sales. 

The  writer  of  this  wlnion  feels  constrain- 
ed to  recommend  to  the  lawmaking  power 
of  the  state  an  amendment  to  our  redemp- 
tion statute,  to  the  effect  that  all  liens  on 
real  estate  should  be  paid  according  to  their 
priority  of  record,  so  that  there  may  be  no 
real  or  apparent  conflict  between  the  re- 
cording acts  and  the  redemption  statutes. 
As  tbey  now  stand,  courts  can  do  no  more 
nor  less  than  enforce  them.  And,  to  avoid 
uncertainty,  the  Legislature  should,  by 
amendment,  insert  the  words — mortgagees, 
and  "any  person  Interested  in  the  premises 
through  or  under"  the  Judgment  debtor — as 
tbe  Legislature  of  Illinois  did,  in  1872,  after 
this  state  adopted  the  statute  of  that  state. 
And  the  Legislature  could  also  consider  the 
suggestion  of  the  late  Judge  Bisseil  In  the 
case  of  Paddack  v.  Staley,  supra,  or  f<dlow 
the  Legislature  of  Illinois,  by  giving  to  each 
Judgment  creditor  a  limited  time  (two  days 


in  niinols)  In  which  to  exercise  the  right 
to  redeem,  in  tbe  order  of  their  priority. 
Section  24,  c.  77,  Starr  and  Curtis'  Ann.  8L 
lU. 

Judge  Blasell  said,  referring  to  the  re- 
demption act,  in  Paddack  v.  Staley,  supra: 

"This  is  the  condition  of  our  redemption  8tit> 
ute.  It  U  an  nnfortiinate  ^iece  of  l^[ialation, 
whi<A  loudly  calls  for  legislative  correction. 
The  courts  are  impotent  to  aid  creditors  and 
only  the  lawmaking  power  may  furnish  a  rem. 
edy.  Many  states  provide  tbat  eubseqnent  judg- 
meat  creditors  shall  have  the  rig^t  to  redeem 
according  to  their  priority  and  within  dates  and 
times  named  in  the  act,  so  that  each  judgment 
creditor  may  exercise  and  preserve  his  lien  and 
his  claim,  not  by  excessive  diligence  and  re- 
demption in  the  midnight  hour,  but  within  spe* 
cific  limits.  ManifesUy  this  would  Iw  right 
and  proper.  But  there  is  no  such  provision  io 
our  statute.  Any  judgment  creditor  may  redeem 
within  the  time  specified ;  he  may  be  the  first, 
the  second,  the  fifth,  or  one  who  has  come  into 
the  vineyard  at  tbe  eleventh  hour,  and  he  wiH 
receive  as  much  benefit  from  the  statute  u 
though  he  had  been  origtnally  hired." 

Judgment  affirmed. 


OULKIN  T.  HATZ.  (So.  S9800 
(Court  of  Appeals  of  Colorado.   Feb.  8.  1915. 
Rehearing  Denied  June  14,  191S.) 

1.  LnfiTATroiT  OF  AcnoNB  <^»168  —  Pan 
Patkbnt— Afpuoation  or  Pathbhts. 

A  suspended  priest,  having  an  alleged  clahn 
against  a  bishop  under  an  agreement,  signed  on 
behalf  of  the  bishop  by  M.,  which  provided  for 
certain  payments  to  him,  presented  nla  claim  to 
the  ecclesiastical  authorities,  who  disallowed  it, 
but  directed  the  bishop  to  pay  an  anauity  to 
the  priest,  aa  he  had  previously  offered  to  do. 
The  bishop  wrote  the  priest  that  be  would  send 
him  one-half  of  the  annuity  in  advance  (oi  six 
mouths,  and  thereafter  r^larly  every  sis 
months  the  same  amount,  and  the  promised  re- 
mittances were  forwarded  and  retained.  The 
priest,  howereri  sent  receipts  for  some  of  them 
reciting  that  they  were  payments  on  the  agree- 
ment made  by  M.  Held,  that  the  payments 
were  made  on  the  annuity,  and  not  on  the  agree- 
ment, and  did  not  prevent  the  running  of  limita- 
tions against  an  action  on  the  agreement. 

lEtd.  Note.~For  other  cases,  see  Umltatioa 
of  Actions,  Cent  Dig.  U  642-^7;  Dec  iMg. 
®=>103.] 

2.  PATltENT  <e=>39  —  AFPLICAIXON  OF  PaT- 

MENT— APPBOPBIATION  BY  CBBDITOB. 

If  a  debtor  pays  money  to  his  creditor  with- 
out directions  as  to  its  applicsdon,  the  credi- 
tor may  apply  it  to  any  debt  due  him  at  the  time- 
from  such  debtor,  unless  the  purpose  to  have  it 
applied  on  some  other  debt  may  be  implied. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  SS  104-^114;  Dec.  Dig.  «s»88.] 

3.  Payment  «=^1  —  AprajOATZOir  of  Pay- 
ment—Pbbbumptiow. 

Where  a  debtor  owes  two  separate  demands 
one  of  which  is  admitted  and  tbe  otlier  dis- 
puted, it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  a  payment  made 
witlwut  directions  as  to  its  applicaUon  la  made 
upon  the  admitted  demand. 

[Ed.  Note.— For  other  cases,  see  Paym«Bt, 
Cent.  Dig.  H  115-220;  Dec.  Dig.  «=»41.] 

4.  Appeal  and  'Ekoou  ^SS4— Bevxew— The- 
OBY  OF  Decision. 

Where  a  verdict  was  properly  directed,  the 
judgment  will  be  affirmed,  thon^  the  cause 
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sisned  b7  the  trial  court  for  directing  the  ver- 
dict was  insufficient. 
[Ed,  Note.'-'For  other  cases,  see  Appeal  and 

^SiS^kJ^^^^^-^H  3403.  S4M,  8408-8424. 
8427-8480;  Deo.  Dig.  ^»854J 

Error  to  District  Court,  Denver  County; 
Carlton  M.  Bliss,  Judge. 

Action  by  Michael  Culkln  against  Nicholas 
C.  Matz,  as  Bishop  of  the  Boman  Catholic 
Churcb  of  the  Diocese  of  Denver,  in  the 
State  of  Colorado.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Alllrmed. 

Cbarlea  S.  Tlioiuas,  John  P.  White,  and  EU- 
ward  P.  Coatigan,  all  of  Denver  (A.  S.  Frost, 
oiC  Denver,  of  coansel),  for  plaintiff  in  error. 
Dan.  B.  Car^,  of  Denver,  for  defotdant  In 
error. 

BELL,  J.  [1]  The  plaintiff  In  error  here- 
in. Father  Cnlldn.  a  Catholic  priest,  while  in 
<^arge  of  the  Canon  City  parish  and  church 
property  In  the  year  1888,  was  suspended  and 
had  bis  facnitie»  as  a  priest  talien  from  him 
by  Bishop  Hachebenf.  Nevertheless,  he  (said 
priest)  did  not  deliver  possession  of  the 
church  property  to  said  bishop  on  demand, 
and  suit  therefor  was  instituted  in  the  Fre- 
mont ooun^  district  court  at  Canon  City, 
Colo.  In  February,  1890,  Bishop  Mats,  sac- 
cessor  to  Bishop  Machebeuf.  and  Henry  Eg- 
ler,  a  Catholic  priest,  idaintiffs  In  said  salt, 
^igDcA  a  atlinilatlon,  stating  that  tb»  can- 
troveray  over  the  church  property  had  been 
amicably  adjusted  and  the  cause  dismissed 
at  th^  co^  and  that,  in  consideration 
thereof,  Father  Oolkln  .agreed  to  deliver  to 
the  Usbop  the  cborcb  profierty  held  by  blm 
and  release  the  sureties  on  the  lN»id  filed  in 
the  actimi.  This  stlpnlation  was  teben  by 
Father  E^er  to  Esther  Culkln  at  Canon 
City  for  his  approval  and  signature,  and  Fa- 
ther Culkin  added  auaUfylng  provlslonB  to 
the  same,  preceding  Ida  BtgnatDre,  as  fol- 
lows: 

"ThlB  stipulation  la  subject  to  the  terms  of  an 
agreement  made  this  day  between  the  parties 
and  signed  on  the  part  of  Bishop  Matz  by  T. 
tone,  Febroary  14,  1890." 

The  agreement  referred  to  In  the  dause 
above  quoted  Is  signed  as  stated  therein,  and 
Is  to  the  effect  that,  as  a  part  of  the  settle- 
ment of  the  suit  between  the  parties,  and 
partly  In  consideration  thereof.  Father  Cul- 
kln would  accept  and  receive  the  position 
of  priest  of  the  Sterling  parish  and  should 
be  guaranteed  a  salary  of  $600  per  year  and 
the  perquisites  usually  going  with  such  a 
position,  that  he  would  be  allowed  to  pre- 
sent his  accounts  for  payments  of  money 
claimed  to  have  been  personally  made  by 
him  In  and  about  said  church  property  and 
be  compensated  therefor  In  the  manner  usual 
in  cases  of  moneys  so  advanced  by  parish 
priests,  that  he  should  have  the  right  to  have 
his  claim  for  past  salary  adjudicated  by  the 
cburch  authorities,  and  that  he  should  be 
allowed  $150  for  counsel  fees  In  raid  suit. 


On  this  agreement  and  the  modified  stipu- 
lation, Father  Culkln  Instituted  the  preseut 
action  in  the  district  court  of  thfe  dty  and 
county  of  Denver  In  April,  1909,  more  than 
19  years  after  their  execution,  to  recover 
from  the  bishop  the  sum  of  flT,O0O,  with  in- 
terest tbereon  at  the  rate  of  8  per  cent  per 
annum  from  the  5th  day  of  March,  1907,  as 
a  balance  claimed  to  be  due  him  thereunder, 
and  the  case  was  tried  to  a  Jury  and  re- 
sulted In  a  directed  verdict  in  favor  of  the 
defendant  and  Judgment  against  the  plain- 
tiff for  costs. 

The  agreement  nnd  modlfled  stipulation 
were  never  Qled  in  the  Fremont  county  district 
court,  or  acted  upon  by  the  parties,  and  it 
seems  that  they  were  not  seen  by  the  bishop 
until  some  days  after  their  execution.  He 
contends  herein  that  Father  Malone  was  au- 
thorized only  to  tender  to  Father  CulUn  the 
Sterling  parish,  that  all  other  propositions 
contained  in  the  agreement  were  made  sub- 
ject to  his  approval,  tbRt  the  papers  were 
forwarded  to  him  in  Denver  for  this  pur- 
pose, and  that  he  never  ratified  than  or 
any  part  of  them.  Father  Culkln  testified 
at  the  trial  of  the  Instant  case  that,  soon 
after  he  signed  the  inatramesta,  be  called 
upon  the  bishop  at  Duver,  and  that  the 
bish<H>  said  to  bim; 

"This  iB  the  contract  that  I  authorized  Father 
Malone  to  make:  X  will  pay  you  that  contract, 
on  condition  that  yon  give  me  an  account  of  the 
money  you  received  questing." 

To  this  he  testified  he  replied  that  he  (the  ' 
bishop)  was  defeated  in  Rome  and  in  the 
dvll  courts,  that  wliat  he  (the  bishop)  de- 
manded  was  not  In  the  contract,  and  that 
the  mon^s  glvoa  him  by  his  friends  for  his 
personal  use  the  bishop  was  not  entitled  to. 
He  Informed  the  bishop  that  he  had  no 
means  whatever  to  pay  bis  expenses  to 
Sterling,  and  insisted  that  the  bishop  should 
advance  or  l«id  him  money  enough  to  make 
the  trip.  The  bishop  declined  to  do  this. 
The  bishop  h^d  the  stipulation  which  au- 
thorized him  to  dismiss  the  action  In  the  Fre- 
mont county  district  court  at  his  own  cost 
and  repossess  the  church  with  Its  property; 
but  he  ignored  the  same  and  proceeded  with 
the  trial  in  the  usual  way.  The  record 
shows  that  Father  Culkln  also  opiieared  at 
the  trial  and  defended  In  the  usual  way, 
and  that  a  Judgment  and  a  decree  were 
therein  rendered  against  him.  Imposing  upon 
him  the  costs  and  perpetually  enjoining  him 
from  in  any  manner  Interfering  or  meddling 
with  the  possession  of  the  church  property. 
If  he  desired  to  use  the  stipulation  and 
agreement  In  the  civil  courts,  he  had  the  le- 
gal right  to  set  them  up  in  a  supplemcutal 
answer,  and  show  that,  by  an  existing  legal 
contract,  he  was  exonerated  from  t>elng 
mulcted  with  any  of  the  costs  of  the  pro- 
ceedings. He  says,  however,  that  he  ap- 
peared only  to  see  that  nothing  was  done  to 
militate  against  his  rights  under  the  stlpula- 
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tlon  and  agreement.  This  may  be  true.  The 
court  records,  however,  show  that  he  partid- 
pated  in  the  trial  and  therein  ignored  his 
stipulations,  and  that  he  excepted  to  the 
entering  of  the  decree  and  was  granted  90 
days  within  wbicb  to  tender  a  bill  of  ex- 
ceptions. 

Soon  after  the  completion  of  the  trial  In 
the  Fremont  county  district  court,  he  took 
the  modlfled  stipulation  and  agreement  to 
Rome  and  presented  them  to  the  ecclesi- 
astical authorities  there,  and  remained  there 
for  a  period  of  14  yeays  In  an  endeavor  to 
have  his  claims  allowed  by  the  ecclesiasHcal 
court,  which  finally  r^dered  a  decision  In 
words  and  figures  as  foUows: 

"8.  OongregatioD  D«  Propaganda  Fide, 

'^ome,  May  16.  1896. 
"Protocol  No.  12923. 
"Moat  lUuitrfouB  and  Reveiend  Lmd : 

"I  InXonn  your  Lordship  that  In  the  General 
Meeting  held  on  the  22d  day  of  last  April  the 
Most  Eminent  Fathers  considered  the  qnestion 
between  the  Denver  Caria  and  the  priest  Calkin, 
and  gave  the  following  dedslona,  which  were 
confirmed  by  His  Hohneas  In  an  audience  on 
the  11th  day  of  the  present  month  of  May, 
namely: 

"  (a)  That  the  legality  of  the  contract  between 
the  priest  Gulkin  and  the  Rev.  Malone  has  not 
been  proven,  nor  is  it  to  be  enforced  (or  put 
into  execution). 

"(b)  That  there  Is  no  ground  for  the  damages 
which  the  priest  Colfcln  asks  of  the  Bishop  of 
Deaver. 

"(c)  That  tiifl  aforesaid  priest  Oidkin  has  no 
right  to  be  reinstated  in  the  parish  of  Canon 
City. 

"(d)  The  Bishop  of  Denver  is  requested  to  pay 
the  priest  Culkin  an  annuity  of  ^^00.00,  which 
he  himself  offered,  on  these  cmditions,  however, 
that  the  said  priest  first  submit  to  the  Bishop 
and  seek  another  diocese  far  removed  from  the 
Diocese  of  Denver.  In  the  meantime,  let  him 
know  that  he  has  relapsed  nnder  the  censures 
from  which  he  has  been  absolved  during  the 
triaL  By  these  decisions  the  questions  must  be 
considered  as  finally  determined,  and  the  Most 
Eminent  Fathers  appended  the  clause  'ne  ampll- 
us,*  which  means  that  'the  cause  will  not  be 
heard  again.*  _ 

"M.  Card.  Ledochowskl,  Prefect" 

In  1900,  Father  Culkin  wrote  tike  Ushop 

an  apology,  to  wit: 

"If  daring  this  controTcray  I  have  olfnided 
you,  I  am  sorry." 

The  bishop  construed  this  as  a  submission 
under  the  decision  of  the  ecclesiastical  court, 
and  on  September  19,  1900,  he  wrote  Father 
Cnlfcin,  among  many  other  things,  as  follows: 

"Now,  then,  since  you  profess  fall  submission 
to  the  Holy  See,  I  herewith  relieve  you  from  all 
censures,  so  yon  may  be  allowed  to  say  mass. 
Bear  in  mind,  however,  that  should  you  ever  re- 
turn to  Denver,  or  any  part  of  this  diocese,  you 
will  ipso  facto  fall  again  under  censure  and  be 
deprived  <^  your  annuity.  *  *  *  I  will  say 
that  as  soon  as  you  will  Inform  me  where  you 
have  settled  down  to  stay,  I  will  send  yoa  one 
hundred  dollars,  one-hslf  6t  yoor  annuity  in  ad* 


vance  for  six  months,  and  thereafter  regularly 
every  six  months  the  same  amount" 

For  the  subsequent  seven  years,  these  re- 
mittances as  promised  in  the  bishop's  letter 
were  forwarded  to  Father  Culkin  and  re- 
tained by  blm,  who  at  times  sent  receipts 
to  the  effect  that  he  accepted  the  payments 
on  the  agreement  herein  sued  upon ;  and  by 
reason  of  such  receipts,  he  now  contends,  for 
the  purpose  of  avoiding  the  statute  of  limi- 
tations, that  these  payments  must  be  con- 
strued as  having  Jjem  made  vpon  the  agree- 
ment 

[2, 31  The  circumstances  attending  these 
payments.  In  addition  to  the  statements  con- 
tained In  the  Ushop's  lettw,  make  it  unmie- 
takable  that  every  payment  was  intended  to 
be  made  on  the  annuity  as  suggested  by  the 
ecclesiastical  court,  and  It  Is  immaterial  as 
to  what  Father  Culkin  may  afterward  have 
said  in  letter  or  rec^pt  or  by  word  of  mouth, 
if  he  retained  the  payments  that  the  bishop 
applied  and  Intended  to  be  applied  upon  the 
annuity.  The  general  role  is  that  a  debtor 
paying  money  to  his  creditor  has  the  right 
to  direct  how  the  money  shall  be  applied; 
that  is.  If  he  be  Indebted  on  separate  and 
distinct  accounts,  be  may  have  the  money 
applied  on  such  account  or  accounts  as  he 
shall  direct,  and  the  creditor  receiving  the 
money  with  such  directions  Is  bound  to  give 
credit  accordingly.  If  the  debtor  pays  money 
to  hlB  creditor  without  directions  as  to  Its 
application,  the  creditor  may  apply  the  same 
to  any  debt  due  him  at  the  time  from  such 
debtor.  It  is  not,  -however,  always  neces- 
sary that  the  debtor  should  expresEdy  state 
his  purpose  as  to  Uie  application  of  the  pay- 
ment ;  If  from  the  drcumstances  of  the  case, 
his  purpose  may  be  clearly  implied,  the 
creditor  is  bound  to  regard  It.  Thus,  where 
the  creditor  owes  him  on  two  separate  de- 
mands, one  of  which  is  admitted  and  the 
other  disputed.  If  the  debtor  under  such  cir- 
cumstances makes  a  payment  to  bis  creditor, 
it  will  be  presumed,  In  the  absence  of  evi- 
dence to  the  contrary,  that  the  payment  la 
made  upon  the  demand  admitted,  rather  than 
upon  the  one  in  dispute  at  the  time  of  mak- 
ing such  payment.  Perot  v.  Ckraper,  17  Colo. 
80,  86,  28  Pac  391,  81  Am.  St  Rep.  258.  and 
cases  cited. 

[4]  We  think  that  the  claim  of  the  plaintiff 
in  error  clearly  comes  within  the  statute  of 
limitations,  and  is  therefore  barred,  and 
that  defendant's  motion  for  a  directed  ver- 
dict at  the  close  of  the  evidence  was  prop- 
erly granted.  It  is  Immaterial  whether  the 
cause  assigned  by  the  trial  court  for  direct* 
ing  the  verdict  Is  suffidoit  in  Itself,  as  the 
result  was  the  pnver  one,  and  the  Judg- 
ment Is  therefore  affirmed. 

Affirmed. 
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SELKREOG  et  aL  T.  THOMAS.   (No.  4117.) 
(Court  of  AppMdi  of  Colonida  Ai^I  12»  1915. 
Behearins  Denied  June  14,  1016.) 

1.  Abatsmert  and  Rctitai.  4»03— Subvital 

OF  ACnort— GONTBACT  OB  TOBT. 

An  action  for  money  bad  and  received, 
thoogb  obtained  through  miarepresentations  by 
the  seller,  and  as  imrt  payment  <ai  a  tale  «f 
prt)r>erty  that  is  not  completed  on  account  of 
such  fraud  on  the  part  ot  the  seller,  BorviTes 
tlic  death  of  the  seller,  under  Ber.  St.  1908, 
I  7258. 

[Ed.  Nots.— ]fV>r  other  caaea,  ae«  Abatement 
and  Revival.  CenL  I>j«.  H  2S1,  2B2;  Dec.  Dig. 
«=»53.] 

2.  EXECUTOB8  AND  Aduinisebatohb  4=>431— 
Actions  — DisTBiCT  Cotjbt -~  NBCBnurr  or 
Pbbsentation  or  Claim. 

The  district  conrt  baa  Jurisdiction  of  an 
action  against  an  executor  for  mou^  had  and 
received  through  fraud  of  decedent,  though  no 
daim  is  first  presented'  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiBtratonL  Cmt  Dip.  H  764,  767,  819, 
1664,  1679-1682;  l^ee.  Dig,  «»43U 

5.  BXBCUTOBS  and  ADMnnSTBATOBS  4s»481— 

Pbesentatxon  07  Cum— -Waivjcb. 

Where,  in  an  action  for  money  had  and 
received,  executors  are  substituted,  and  they 
answer  and  proceed  to  trial  and  judgment,  ob- 
jection to  failure  to  first  prasent  the  demand 
afatngt  the  estate  Is  waived. 

[Ed.  Note.— For  other  cases,  see  Erecutore 
and  Administrators,  Cent.  Dig.  H  764,  767,  819, 
1664.  1679-1682;  Dee.  Dig.  «»431.] 
4.  COUBTB  <8=»126— DtffTBMJX  OOUBTB— JUIM- 

Dicno  N— Statutxs. 

Though  the  act  of  1903  (Laws  190S,  pp. 
516-522),  repealed  Gen.  St.  1883,  SS  3617,  3618, 
providing  that  creditors  who  may  bring  their 
actions  in  the  district  court  and  file  a  transcript 
of  the  record  of  judgment  entered  in  the  county 
court  ahall  have  their  judgments  classed  and 
paid  as  other  demands,  such  repeal  did  not  di- 
vest district  courts  of  their  cooatitntional  juris- 
diction, but  only  repeiUed  the  ttatutory  right 
that  existed  without  statute. 

[E<d.  Mote^For  other  cases,  see  Cborts,  Cent. 
Dig.  H  82%.  880;  Dee.  Dig.  4=»126.] 

6.  Action  ®=s27— Contbact  ob  Tobt. 

A  complaint  states  a  caase  of  action  ex 
contractu  for  money  had  and  received,  though 
the  allegations  are  wiat  the  monay  was  obtained 
through  brand. 

[Ed.  Note.— Few  oiher  cases,  see  Action,  Cent, 
mg.  H  160-196;  Dee.  Dig.  «s>27.] 

8.  WrPNBssEs  ^s>140  —  Tbansactiohs  with 

DB01:DBRT— "DiBROT  Iktebest." 

That  a  witnesa  may  be  relieved  from  lia- 
bility himself  by  a  judgment  against  another 
when  he  Is  not  a  party  to  the  suit,  and  is  not 
testifying  of  bis  own  motion,  does  not  constitute 
"direct  interest,"  within  Rev.  St.  1908,  {  7267, 
relating  to  transactions  with  deceased  persons. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  If  098-618;  Dec  Dig.  «9l40. 

For  other  definitions,  see  Words  and  Phrasea, 
FErst  and  Second  Series,  IMrect  Interest] 

7.  Monet  Rxceitbd  «s>17— PLBADiNG—IssnES. 

Under  a  count  for  money  bad  and  received, 
alleging  no  specific  facts,  plaiatifF  may  show 
that  he  put  money  Into  a  partnership  on  the 
frandolent  reprCFentation  that  the  automobile 
selling  agency  hdd  by  defendant  was  good  for 
a  year,  whoi  it  ma  revocable  on  two  weeka* 
notice. 

[Ed.  Note.— S>3r  other  cases,  see  Money  Re- 
ceived. Cent  Dig.  SS  54-61,  64-68;  Dec.  Dig. 
^17.] 


8.  Appeal  and  Bbbob  «=»1170— Bjsvkbsai— 
Statutes. 

Under  the  common  count  for  money  had 
and  received,  conceding  that  proof  of  a  frandti- 
lent  transaction  not  specifically  all«;ed  is  a  va- 
riance, it  would  not  be  ground  tor  reversal 
under  Laws  1011,  p.  17,  }  20,  forbidding  re- 
versal for  technical  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Jf  4032.  4066,  4075,  4098. 
4101.  4454.  dfi40-46&;  Dee.  Dig.  «s>1170.] 

9.  Monet  Reckitbd  «s»19—Etii>engb— Ques- 
tion FOB  .TUBT. 

In  an  action  for  money  had  and  received 
in  that  plaintiff  put  money  into  a  partnership  on 
the  strength  of  a  representation  that  defendant 
bad  an  antomoblla  aelling  agencj  good  for  a 
year,  whether  the  representation  was  made,  and 
whether  if  made  it  waa  waived,  Aeld.  under  the 
evidence,  for  the  jury. 

IBd.  Note^For  other  cases,  see  Money  Ra- 
ved, Cent.  Dig.  SS  78,  74,  76-80;  D«a  Dig. 
«s»19.] 

Error  to  District  Court,  City  and  County 
of  Denver ;  John  H.  Denlson,  Judge. 

Action  by  William  R.  Tliomas,  Jr.,  ag^nst 
E.  M.  Selkregs  and  George  B.  Pierce,  exec- 
utors. From  a  Judgment  for  plalntUf,  de- 
fendants bring  error.  Afflnned  In  part  and 
reversed  in  part 

I*.  J.  Stark  and  Oeorge  S.  Redd,  both  of 
Denver,  for  plalntlffa  in  error.  John  T.  Bot-, 
torn,  ot  Denver,  fw  defendant  In  error. 

MOBOAN,  J.  Thomas  sued  Femald  for 
mon^  had  and  received,  alleging  that  he  had 
paid  (3,000  to  him  as  part  payment  for  a 
three-fourths  interest  in  an  automobile  busi- 
ness, the  principal  value  of  which  was  a  sell- 
ing ^ency  for  a  certain  automobile,  and  that 
the  purchase  could  not  be  carried  out  on  ac- 
count of  Pemald'a  failure  and  refusal  to  se- 
cure the  continuation  and  transfer  of  such 
agency  contract  which  Femald  had  with  the 
manufacturers,  alleglog,  also,  that  Femald 
fraudulently  represented  that  each  contract 
of  agency  was  good  for  one  year,  while,  la 
fact,  the  contract  provided  that  it  could  be 
canceled  by  the  manufacturers  on  two  weeks* 
notice.  Femald  died  before  the  trial,  and  his 
executors  were  substituted,  and  Judgment  on 
a  verdict  fOr  $1,000  was  entered  against  them, 
the  court  Instructing  the  Jury  that  the  plain- 
tiff could  not  recover  $2,000  of  the  amount 
claimed.  Plaintiff  brings  error,  and  the  de- 
fendants assign  cross-errors. 

[1]  The  contention  of  the  plalntUTs  in  er- 
ror that  the  cause  of  action  stated  in  the 
CMnplolnt  did  not  survive  the  death  of  Fer- 
nald,  and  oould  not  be  maintained  against  bla 
executors,  Is  without  merit,  because  an  ac- 
tion for  money  bad  and  received,  altbongb 
obtained  throngb  fraudnloit  misrepresenta- 
tions by  the  seller  and  as  part  payment  on 
a  sale  of  property  tliat  is  not  completed  on 
aceonat  itf  audi  fraud  on  tbe  port  ot  the 
seUor.  mrrlves  tbe  deatb  fd  the  seller.  Tbe 
action  la,  nevertheless,  ex  contractu  against 
the  aeller  and  his  estate,  which  has  been  va^ 
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rlched  by  the  receipt  of  the  money.  The  ac- 
tion does  not  come  within  that  class  of  ac- 
tions thnt  do  not  surrlve.  Section  7258,  Rev. 
St  1908;  Reyer  t.  Blalsdell,  26  Colo.  Apik 

 ,  143  Pac.  385. 

[2-4]  It  Is  also  contended  that  the  court 
was  without  Jurisdiction  because  the  claim 
was  not  first  presented  to  the  probate  court 
for  allowance  against  the  estate.  This  con- 
tention is  without  merit,  because  there  is 
nothing  In  the  present  statute  of  wills,  or 
elsewhere,  that  divests  the  district  courts  of 
their  ctmstltntional  Jurisdiction  of  snch  mat- 
ter as  the  one  In  controversy;  furthermore, 
the  executors  were  duly  substituted,  and  they 
answered  and  entered  into  the  trial,  and  the 
court  proceeded  to  a  Judgment  without  objec- 
tiini  on  their  part  on  such  ground.  Brown's 
Estate  V.  Stair.  25  Colo.  App.  140,  146,  136 
Pac.  1003.  AlUiouKh  the  act  of  1008  repealed 
sections  8617  and  ,3618  of  the  General  SUt- 
utes  of  1883,  yrhl^  provided  that  "creditors 
who  may  bring  th^r  actions  In  the  district 
court"  and  file  a  "transcript  ot  the  record  of 
judgment  entered"  In  the  county  court  shall 
have  their  Judgm^ts  "classed  and  paid  as 
other  demands,"  such  r^Ksl  did  not  divest 
the  district  courts  of  their  constittttl<maI 
Jurisdiction,  but  only  repealed  a  statutory 
riefht  that  existed  without  the  statute.  Tack- 
er  V.  Tucker,  21  Colo.  App.  04,  98,  121  Pac 
12S. 

[I]  It  Is  contended  Qiat  the  action,  beftire 
the  amendment  of  the  complaint,  was  ez  de- 
licto, for  fraud  and  deceit,  and  that  the 
amendment  changed  It  to  an  action  ex  con- 
tractu, but  the  complaint,  even  wtthout  the 
amendment,  la  not  so  construed.  A  complaint 
states  a  cause  of  action  ex  contractu  t<x 
"money  had  and  received,"  even  though  the 
allegations  are  that  the  money  was  obtained 
through  fraud  and  deceit.  Ryer  v.  Blalsdell, 
supra;  Jamieson  House  Fiim.  Co.  t.  Braln- 
ard,  16  Colo.  App.  509,  6C  Vnc.  675. 

[t]  It  la  also  contended  that  the  witness 
Clark  was  directly  Interested  in  the  event  of 
the  suit,  and  was  not  a  competent  witness 
because  of  his  Interest  under  section  7267. 
Rev.  St  1908.  It  Is  not  believed  that  the 
witness  was  "directly  Interested,"  within  the 
meaning  of  that  statute.  In  order  that  a 
witness  should  be  barred  from  testifying  un- 
der that  statute,  he  should  be  clearly  within 
the  exception.  40  Cyc.  2260,  2202,  2280.  The 
mere  fact  that  he  might  be  relieved  from  lia- 
bility himself  by  a  Judgment  against  another, 
where  he  Is  not  a  party  to  the  suit,  and  Is 
not  testifying  of  his  own  motion,  Is  not  sufll- 
clent  to  bring  hira  within  the  exception  pro- 
vided in  that  statnte.  King  Shoe  Co.  v.  Chit- 
tenden, 16  Colo.  App.  441,  66  Pac.  173. 

[7,  8]  The  next  contention  Is  that  the  Judg- 
ment on  the  verdict  for  $1,000  ought  to  be 
reversed,  for  the  reason  that  snch  recovery 
was  permitted  by  the  court  by  instruction 
No.  2,  Involving  a  sabmisBlon  to  the  Jury  of 
a  state  of  facta  and  drcomatances  not  alleg- 


ed In  the  complaint.  This  Instruction  waa  to 
the  effect  that  such  transaction  constituted 
a  wrong  perpetrated  upon  Bie  plaintiff  by 
reason  of  which  Fernald  obtained  from  him 
the  $1,000.  It  is  true  the  facte  were  not  spe- 
clScally  alleged  In  the  complaint,  but  the 
complaint  states,  that  "on  or  about  October 
29,  1909,  and  November  0,  1909,  Fernald  had 
and  received  the  respective  sums  of  $2,000 
and  $1,000  to  the  use  of  the  said  plaintiff, 
which  the  said  Fernald  had  always  failed 
and  refused  to  pay."  The  allegations  were 
snffident  under  which  to  permit  the  testimo- 
ny and  to  Justify  the  Instruction.  The  de- 
fendanta  could  have  required  these  all^a- 
tlons  to  be  made  more  specific;  they  were 
made  by  amendment  long  before  the  trial. 
Even  if  the  variance  were  technically  true, 
this  court  ought  not  to  reverse  the  Judgment 
for  such  reason  In  the  face  of  the  statute 
which  provides  that  "no  Judgment  shall  be 
reversed  or  affected  by  reason  of  such  error 
or  defect"  Section  20,  p.  17,  Seas.  Laws  3911. 

[I]  Cross-error  la  assigned,  baaed  rfpoa  in- 
struction Ma  1,  taking  from  the  Jury  the 
right  of  tbe  plaintiff  to  recover  under  the 
evidence  the  $2,000  had  and  received  oa  Oc- 
tober 29th  aforesaid.  It  Is  concluded  this 
was  error.  The  evidence  tended  to  prove 
that  this  $2,000  was  wrongfully  obtained  and 
witheld.  The  plaintiff's  witness  testifled 
that  the  $2,000  was  paid  to  Thomas  hy  Fer- 
nald under  the  belief,  firom  the  latter's  rep- 
resentations, that  the  contract  with  the  man- 
ufacturers was  good  fbr  a  year.  He  then 
testifled  that  such  contract  contained  a  pro- 
vision that  it  could  be  canceled  on  two  weeks' 
notice  by  the  manufacturers.  He  then  tes- 
tified that  Thomas  told  Fernald  that  be  was 
ready  to  pay  the  balance  of  the  purchase 
price  if  Fernald  would  guarantee  the  contin- 
uation of  said  contract  for  a  year,  and  that 
Fernald  refused  to  do  anything  toward  the 
matter,  and  even  refused  to  write  the  manu> 
facturers  about  It,  or  permit  Thomas  to  do 
BO,  but  there  and  then  stated  to  Thomas  that, 
"You  can  close  the  deal  up  now  or  not  at 
all,"  and  then  put  on  his  hat  and  walked 
out,  telling  the  witness  to  get  the  $1,000  back 
from  Thomas  which  the  witness  had  put  up 
on  the  deal.  These  facts  made  out  a  plain 
prima  facie  case,  and  the  lower  court  might 
be  directed,  as  requested  by  the  plaintUf,  to 
enter  Judgment  for  the  $2,000  also,  were  it 
not  for  the  testimony  of  Mr.  White,  which 
ought  to  be  made  less  obscure,  but  which  in- 
dicated a  waiver  by  Thomas  of  Fernald'a 
misrepresentations,  and  for  some  farther 
conflict  in  the  evidence  arising  from  the  tes- 
timony of  Mr.  Stark  and  Mr.  Thomas  con- 
cerning the  Issue  as  to  whose  fault  It  was 
that  the  contract  of  purchase  was  not  car* 
rled  out  This  court  Is  not  disposed  to  di- 
rect a  lower  court  to  enter  a  Judgment  where 
there  Is  any  conflict  In  the  evldoice  that 
might  be  submitted  to  a  Jury. 

For  the  reasons  given,  the  Judgment  wfll 
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b«  alBrmed  as  to  tbe  $1,000,  and  tbe  case 
reversed  and  remanded  tor  Airtber  proceed- 
logs  aa  to  the  (2,000  In  accordance  with  this 

opinion. 

Judgmoit  affiimed  In  part  ind  rermed  In 
pare 


OLIVER  r.  WILDER,    (No.  4170.) 

(Coart  of  Appeals  of  Colorado.  Haj  10^  IfllEL 
Behearlns  Denied  June  14,  1915.) 

L  OOKTBACTB  •=»10B  —  VAMDITT  —  PUBLIO 
POUCT. 

All  contracts  in  contravention  of  poblle 

policy  are  void. 

[Ed.  Note.— For  other  cases,  see  ControctSi 
Cent.  Dig.  Si  40&-C03.  50S,  607-Sll;  Dee.  Dif. 
^108.] 

2.  CONTRACIB  4B»10S  —  VAUDnT  -~  "FUBLIO 
POUOT." 

In  the  absence  of  statnte,  that  a  contract 
be  void  aa  asainat  public  poHc)'  it  must  have  a 
tendency  to  injure  the  public,  be  against  the 
public  good,  or  be  inconnstent  with  sound  poI- 
icy  and  good  morals  as  to  the  consideration  or 
thing  to  be  done,  "public  policy"  being  tbat 
rule  of  law  which  declares  that  no  one  can  law- 
foUr  do  tbat  which  tends  to  injure  the  public 
or  IS  detrimental  to  tbe  public  good, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  498-503,  505,  607-611 ;  Dec.  Dig. 

«=3ioa 

For  other  definltlona,  see  Words  and  Phrases, 
First  and  Second  Series,  Pablic  Policy.] 

8.  Cosmuois  ^>108  —  Vamditt  —  Pubuo 

POUCT. 

In  determining  whether  a  given  contract 
oraitraTenes  public  policy,  the  test  is  whether  its 
tendency  is  evil,  rather  than  whether  the  acts 
performed  or  contemplated  are  such. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  498-603,  506,  607-611;  Dec.  Dig. 
«»106.] 

4.  States  4»100~-Contbacts  against  Pnn- 
uo  PoLicv— Legal  Publications. 

C«nBt.  art.  19,  8  2  provides  that  the  secre- 
tary of  state  shall  cause  proposed  amendmeDta 
to  the  Constitution  to  be  published  in  not  more 
than  one  newspaper  in  each  county.  Gen.  St. 
18S3,  f  1423  (Rev.  St.  1908.  S  3034  ;  Mills'  Ann. 
St  l012,  {  4488)  fixes  the  maximum  fees  to 
be  paid  for  legal  advertisements  and  authorizes 
public  officials  to  a^ee  to  pay  therefor  prices 
not  exceeding  certain  rates.  Rev.  St  190S,  ! 
3935  (Hills'  Ann.  St  1912,  {  4489)  defines  le- 
gal advertisements  and  provides  that  any  con- 
tract for  payment  therefor  at  a  lesser  sum  than 
provided  in  aection  1423  shall  be  valid.  The 
secretary  of  state  made  an  agreement  with  three 
newspaper  publishers  for  the  publication  of  cer- 
tain conatitatioQal  amendments.    One  of  such 

EobUahers  waa  to  be  paid  the  mazimam  fee  al- 
»wable  therefor  which  he  was  to  divide  in  equal 
parts  with  the  other  two  for  the  purpose  of  se- 
curing their  support  for  tbe  political  party  to 
which  the  secretary  of  state  belonged  at  the  next 
election,  field  that  such  agreement  waa  void  as 
against  pablic  policy  and  unenforceable  aa  be- 
tween the  publishers  in  an  action  by  one  to  re- 
cover his  snare  thereunder. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Die.  i 87;  Dec.  Dig.  «=>100Tl 

6.  Action  *=5>4 — Illegal  Tbansaction. 

Where  a  cause  of  action  appears  to  arise  ex 
torpl  cauaa  it  will  not  be  enforced  although  the 
complaint  does  not  disclose  an  illegal  transac- 


ticm  or  plaintiff  does  not  zegnlrs  On  aU  d  snek 
transaction  to  eatablish  hia  use. 

[Ed.  Note.— For  other  eases,  see  Actiflu,  Oenb. 
Dig.  11  17-24;  Dec.  Dig.  «»4.1 

6.  CoWTRAOra  «S=Jl40^VALIIDnr— CONTBAOTB- 

AGAIN8T  Public  Policy. 

Where  the  secretary  of  state  entered  into- 
an  illegal  agreement  wiui  certain  pobUshers  fbr- 
the  publication  of  constitutional  amendmoits, 
and  such  publishers  contracted  between  them- 
selves for  the  furnishing  of  printed  sheets  con- 
taining such  amendments,  the  contract  was  not' 
void  as  agidnst  public  policy;  it  not  being  in- 
separably connected  wioi  the  illegal  agreement 

[Ed.  Note.— For  other  eases,  see  Contracts». 
Cent  Dig.  »  71B-721;  Dee:  I>ig.  «s>140.] 

Error  to  District  Court,  Conejos  County;. 
A.  Watson  McHendrle,  Judge. 

Action  by  Clifton  H.  Wilder  against  Alex- 
ander OUrer.  There  was  a  judgment  for 
plaintiff,  and  defraidant  brings  error.  Re- 
versed, with  directions. 

Goudy,  Twitchell  &  Burkhart,  of  Denver,, 
for  plaintiff  in  error.  J.  D.  Pllcher,  of  Ala- 
mosa, and  Jesse  Stephenson,  of  Monte  Tista, 
for  defendant  in  error. 

KINQ,  J.  The  complaint  contains  three 
counts,  or  causes  of  action.  The  first  alleges 
that  at  the  special  instance  and  request  of 
Oliver  (plaintiff  In  error,  defendant  below)- 
plaintiff  printed  3,500  copies  of  certain  pro- 
posed Constitutional  Amendments  and  Re- 
ferred Laws,  for  which  the  defendant  prom- 
ised to  pay  plaintiff  $101;  the  second  alleges 
that  plaintiff  was  the  general  manager  of  the 
Alamosa  Courier,  a  weekly  newspaper  pub- 
lished at  Alamosa,  Conejos  county,  and  that 
in  October  and  November,  1912,  at  the  spe- 
cial Instance  and  request  of  defendant,  plain- 
tiff published  In  said  newspaper  certain  legal 
advertisements  known  as  Constitutional 
Amendments  and  Referred  Laws,  for  whicb^ 
publication  defendant  promised  to  pay  plain- 
tiff $557.17;  the  third  alleges  that  tbe  La 
Jara  Chronicle  was  a  weekly  newspaper  pub- 
lished at  La  Jara.  Conejoa  county,  by  L.  Erl 
Bigelow,  and  that  Blgelow,  at  defendant's 
special  Instance  and  request,  published  in 
said  newspaper  the  aforesaid  Constitutional 
Amendments  and  Referred  Laws,  for  which 
the  defendant  agreed  to  pay  Blgelow  $557.17. 
and  Bigelow  assigned  his  claim  to  plaintiff. 
For  answer  defendant  pleaded  a  general  de- 
nial, and  that  the  contracts  sued  on,  if  made, 
were  contrary  to  public  ptdicy,  and  therefore 
illegal  and  void,  fbr  reasons  which  will  be- 
stated  In  connection  with  the  proot  The 
cause  was  tried  to  a  Jury,  and  the  court 
seems  to  have  decided  the  affirmatlTe  defense 
adversely  to  the  defendant,  and  submitted  to 
the  jury  only  the  question  as  to  wtaetbev  or 
not  Oliver  had  agreed  to  pay  Wilder  and. 
Blgelow  for  publication  of  the  matter  In  their 
papers,  and  to  pay  Wilder  tot  printing  tbe 
aforesaid  copies.  Upon  ttiat  issue  tbe  Jnry 
found  for  plaintiff  in  the  sum  of  $1,215.34. 

In  1912  James  B.  Pearce  was  secreUry  ot' 
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state,  and  as  sncfa  was  charged  with  the  duty 
and  vested  wltA  tbe  authority  to  etmtract  for 
the  publicatloii  of  Initiated  and  referred  blUa 
and  constitutional  amendments  to  be  sabmlt- 
ted  at  Ibe  general  election  to  be  held  In  No- 
vember. Concemlnff  Initiated  and  referred 
measnrea,  tbe  Cmutltntlon  provides  that: 

"The  text  of  all  measares  to  be  sobmitted 
sball  be  published  as  constitutional  amendments 
are  pDbUBhed."  SeeCloa  1,  art  6.  as  amended 
in  1910. 

Section  2,  art  19,  In  relation  to  proposed 
amendments  to  the  Constitation,  provides 
that: 

"The  secretary  of  state  shall  also  cause  the 
said  amendment  or  amoidments  to  be  pnbUsbed 
In  full  In  not  more  than  one  newspaper  of  gen- 
eral drculation  in  each  county,  for  four  succes- 
sive weeks  previous  to  tbe  next  seueral  election 
for  members  of  the  General  Assembly."  (Ital- 
ics ours-) 

Section  1423,  Oen.  Stats,  (section  S934,  B. 
S.  1908;  section  4488,  M.  A.  S.  1912)  fixes  the 
maximum  fees  that  may  be  paid  for  legal  ad- 
vertisements.  It  further  provides  that: 

"Any  public  or  municipal  officer  or  board  cre- 
ated -*  *  *  or  existing  under  the  lawa  of 
this  state  that  has  now,  or  may  bereaftor  be  an- 
thorlxed  by.  law  to  «iter  into  contracts  for  the 
publication  of  legal  advertisements,  Is  hereby 
authorized,  subject  to  other  limitations  on  said 
authority,  now  Imposed  hy  law,  to  agreo  *opaj/ 
therefor  prioe*  not  emoeeun0  vM  rutee."  (Ital- 
ics  ours.) 

Section  4489,  H.  A.  B.  1912  (KCtlon  89BS. 
B.  B.  1908)  deflnea  legal  adverUaancnts,  and 
contains  tbe  following  proviso: 

"Provided,  however,  that  any  contract  provid- 
ing tor  payment  for  such  notice  at  a  lesser  snm 
than  is  provided  In  said  act  1423  sbaU  be  valid." 

Acting  presumably  under  the  authority  of 
the  foregoing  constitntional  and  statutory 
provisions,  Mr.  Pearce,  then  a  candidate  on 
the  Democratic  ticket  for  re-election,  a^t  a 
circular  letter  to  the  Democratic  newspapera 
■of  the  state,  reading  as  follows: 

"Drar  Sir:  The  law  governing  the  publication 
of  constitutional  amendments  requires  that  Buch 
publication  shall  be  made  under  and  by  authori- 
ty of  tbe  secretary  of  state.  The  time  for  pub- 
lication is  dose  at  hand  and  I  am  anxioua, 
where  two  or  more  Democratic  newspapers  are 
printed  in  one  county,  that  the  owners  of  those 
newspapers  should  agree  on  the  particular  news- 
paper which  shall  print  the  amendments.  I  am 
also  desirous  that  there  shall  be  no  misunder- 
standing whatever  over  those  agreements  and 
that  the  uewBpapers  which  sbalTbe  parties  to 
them  shall  give  loyal  and  unstinted  support  to 
every  nominee  on  the  Democratic  ticket— na- 
tional, state  and  county. 

"In  furtherance  of  this  general  onderstandioR, 
I  would  appreciate  your  presence  in  my  office 
at  your  first  convenience,  not  later  than  ten 
days  after  next  Monday,  September  16,  when  I 
will  go  more  luto  detail  with  you. 

"Faithfully  yonn,        James  B;  Pearce.** 

Defendant  bereln  (Hr.  Oliver)  received  one 
of  fbese  letters  and  went  to  ttie  oflSce  of  the 
aecretary  of  state  and  made  an  arrangemoit 
with  him  whereby  It  was  understood  that 
<NiTer  was  to  be  awarded  the  contract  for 
anch  pablicatlonB  in  hla  newspaper  at  tbo 
maxlmom  rate,  ftnd  Uiat  Oliver  was  to  pay 
the  La  Jara  Chronicle  26  per  cent  of  said 
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contract  prices  A  few  mlnateB  after  OIlTet 
1^  the  office  with  that  imderstandhiK, 
Pearce  wrote  and  caused  -to  be  delivered  to 
Oliver  at  Denver  the  following  letter: 

"A.  Oliver,  Denvei^-Dear  Sir:  Bverytiilngol^ 
must  make  new  arrangement  for  l>enefit  of  pattj 
in  your  county  relative  to  printing. 

"Get  Bigelow,  Wilder  and  yourself  come  to 
office  in  morning. 

"Tours,  James  B.  Peaice," 

OUver  was  owner  and  pnbllsber  of  tba 
Alamosa  Independent,  a  Dranocratlc  new» 
paper  having  a  drcnlatlon  of  alxnit  600  or 
TOO.  Bigelow^  psper,  also  Donocratlc,  had  ■  I 
circulation  of  perhaps  1,200  or  l,40a  Wnder  I 
wu  not  a  Democrat,  and  bla  paper  was  not 
Democratic^  bnt  he  and  Pearce  were  friends. 
Hla  paper  had  a  drcalatlon  ot  apj^xlmately  i 
2,500.  In  compliance  wltti  tbe  letter  last 
quoted,  Bigelow,  Wilder,  and  Oliret  laeA  with 
Pearce  at  bis  office  September  24th,  the  not 
morning  after  Qm  letter  was  wrttten.  As  tbe  , 
resolt  of  the  conversation  tiiat  then  and  there 
took  place,  the  parties  thoroughly  understood 
that  the  publisher  to  whom  tbe  ctmtract 
shonld  be  awarded  most  agree  to  divide  tbe 
contract  price  wltli  the  other  two,  and,  ac> 
cording  to  the  teatinKmr  of  Pearce,  hU  depu- 
ty, DlUw,  Wilder,  and  Bigelow,  an  arU 
agreement  was  there  made  by  wUdi  OUtot 
was  to  be  awarded  tbe  cmitraet  at  tbm  max- 
innim  price  vhldi  be  waa  to  dtvide  with 
Wilder  and  Bigelow.  Although  by  bis  an- 
swer Oliw  denied  tliat  he  made  fbe  agree- 
ment  for,  or  assented  to,  such  divislcm,  and 
the  plaintiff  by  bis  reply  admitted  that  OUver 
did  not  so  consent,  nevertheless  In  proving 
plaintiff's  cas^  Peaice  and  otben  testlfled 
that  Pearce  insisted  that  sudi  an  agreemait 
be  made  by  and  between  the  three  publish- 
ers ;  that  Wilder  said  one-tbird  wonld  be  sat 
l^ctory  to  bim;  JMgtiow  aald  the  same; 
and  that  Oliver  conaented  ttiereta  Several 
witnesses  testified  that  Dillon  was  called  in 
to  take  a  note  of  understandini^  ttiat  be 
had  had  It  typewritten  and  had  read  it  to 
Wilder,  Bigelow,  and  Oliver  in  t3ie  presence 
of  the  secretary  of  atat^  and  that  all  three 
had  agreed  thereto.  That  agreement  provid- 
ed that  Oliver  should  be  awarded  tbe  eoa- 
tract  at  the  nmadmum  price,  and  that  be 
should  divide  with  the  other  two^  giving  eadi 
of  them  one-third.  Pursuant  to  that  arrange- 
ment, a  written  contract  was  made  on  Oc- 
tober lat;  between  Pearce  and  Olivu,  which 
specified  the  Items  necessary  to  be  published, 
and  that  Oliver  would  publish  the  same  in 
four  successive  issues  of  the  Alamosa  Inde- 
pendent Journal,  in  accordance  with  sectioii 
1428  aforesaid. 

Another  matter  was  dlacnssed  at  the  (rfBoe 
of  the  secretary  ot  state,  which  is  the  founda- 
tion fbr  tbe  flrat  cause  of  actltm.  Wilder  of- 
fered to  print  tbe  sheets  oontaiolng  Uie  mat 
ter  for  publlcatlim  for  the  three  uewqiapers» 
and  agreed  to  fnrnish  them  at  as  low  a  price 
as  they  could  be  obtained  dsewlwR.  He 
claimed  that  Oliver  assented  thereto.  In  ac- 
cordance with  that  understanding  Wilder 
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printed  0»  sheets  bnt  Ollrw  nfiiaed  to  take 
Otan.  The  Western  NewflSMper  Union  far> 
Dialled  the  neceesary  printed  matter  to  Oliver 
tor  969.43.  It  made  a  price  to  Blgelow  of 
$68.75  for  blfl  pap».  Wilder  charged  $U6 
for  printing  the  entire  publication,  hat  de- 
duced 915  for  presBwork  made  nnneceaEair 
by  Oliver's  refasal  to  take  the  copies  tor  hla 
paper,  and  sued  for  the  balance,  $101.  The 
actual  coat  of  the  legal  pubUcatitMi  vaa  less 
than  $76b  The  amoont  contracted  for  by  the 
secretary  of  state  and  paid  to  Oliver  was 
$1,782.87,  file  miudmum  fee  allowed  by  law. 
Oliver  repudiated  the  oral  agreement,  for 
whliA  reason  the  secretary  of  state  withheld 
the  contract  price  tw  a  tlm^  but  finally  paid 
It  to  OUver. 

[1]  1.  All  contracts  In  contravention  of 
public  policy  ere  void.  The  principal  conten- 
tion made  by  defendant  in  the  trial  court  and 
relied  on  In  this  court  Is  that  the  contracts 
sued  on  are  contrary  to  public  policy.  No 
other  question  reauirea  more  than  a  passing 
iKrtloe. 

[2]  It  seems  strange  that  there  la  not  to 
be  found  any  express  l^lslatlve  inUHtlon 
against  agreements  of  this  kind,  whereby  the 
public  policy  of  the  state  in  that  respect  Is 
declared.  In  tbe  absence  of  such  legldatlon, 
the  court,  to  de^re  a  particular  agreement 
v<dd  on  the  ground  that  tt  is  opposed  to  pub- 
lic policy,  must  find  that  sacih  contract  has 
a  tendency  to  injure  the  public,  la  against  flie 
public  good,  or  InconslBtent  with  sound  policy 
and  good,  morals,  as  to  the  consideration  or 
thing  to  be  don&  But  if.  by  well-settled  Ju- 
dicial i»<eceden^  it  has  been  determined  that 
certain  contracts  tend  to  Injure  Qie  public,  or 
that  they  are  Inconalatent  with  sound  moral- 
ity, the  law  thus  declared  la  equal  In  force 
and  effect  to  a  statute;  and  tiie  court  shotdd 
follow  it  It  Is  an  undoubted  primdple  of  the 
common  law  ttiat  the  court  wtU  not  lend  Its 
aid  to  enforce  a  contract  to  do  anything 
which  tends  to  corrupt  or  contaminate,  by  im- 
proper or  sinister  influence,  the  Integrity  of 
onr  social  and  poUtleal  Institutions.  Our  own 
Supreme  Court  has  defined  public  policy,  with 
respect  to  the  administration  of  the  law,  aa: 

"That  role  of  law  which  declares  thnt  no  one 
can  lawfully  do  tliat  which  tends  to  injure  the 
public,  or  is  detrimental  to  the  public  eood." 
BuBsell  V.  Courier  P.  &  P.  Oa,  43  Colo.  321,  95 
Pae.080. 

Public  ofllcers  in  discharging  their  official 
dntlea  should  act  solely  ^m  hl|^  considera- 
tions of  the  public  welfare,  and  a  desire  to 
falQifolly  and  honestly  perftam  sucSi  duties ; 
hence  whether  the  officer  acting  Is  an  ex- 
ecutive, legislative^  or  Judicial  officer,  the 
conrta  condemn  every  agreement  and  act 
the  tendency  or  object  of  which  la  to  sully 
the  purity  or  mislead  the  Judgment  of  those 
to  whom  the  high  trust  Is  confided,  or  to  sub- 
stitute for  considerations  of  public  duty  and 
welfare  consideTatlons  based  on  the  moral 
weakness,  personal  cAllgatlons,  or  cupidity 
€t  the  oSlea,  or  bis  desire  for  re-election,  ot 
sapport  toe  suae  poUttcal  partgr.  Mecbaio, 


PoMo  Officers,  |  800;  Tool  Co.  t.  Norris, 
2  WalL  46,  17  Ll  Ed.  868;  9  Cya  48S, 

[t,  4]  In  determining  whether  a  given  con- 
tract contravenes  poldlc  policy,  the  test  la 
not  always  nor  necessarily  what  acts  the 
parties  performed  or  contemplated.  In  order 
to  fulfill  their  agreemmt,  or  its  actual 
suit,  but  rather  whether  Its  tendem^  Is  evlL 
Russell  V.  Courier  P.  ft  P.  Co.,  supra,  page 
326;  Wood  V.  Casserlelgfa,  30  Colo.  287,  71 
Pac.  360,  97  Am.  St  Bep.  138;  Tool  Co.  v. 
Xorrls,  supra;  McMullen  v.  B<^man,  174 
U.  S.  638,  19  Sup.  Gt  839,  43  U  Ed.  1117; 
Richardson  v.  Crandall.  48  N.  T.  318;  Atche- 
son  V.  Mallon,  43  N.  T.  147,  3  Am.  Rep.  678. 
Among  the  contracts  generally  denounced  as 
against  public  policy  are  those  which  con- 
template  the  use  of  Improper  or  sinister  In- 
fluences  to  procure  contracts  from  the  gov- 
ernment, or  beads  of  departments  of  the  gov- 
ernment, for  furnishing  supplies  to,  or  for 
the  performance  of  other  services  for,  the 
public.  Greenhood,  Public  Policy,  page  363: 
Bfechem,  Public  Officers.  S  362;  Marshall 
V.  B.  &  O.  R.  R.  Co,  16  How.  314,  14  L. 
Ed.  053;  Pendleton  v.  Asbary,  104  Mo.  App. 
723,  78  S.  W.  651.  and  cases  heretofore  cltpd. 
In  Tool  Comiwny  v.  Norris,  2  Wall,  page  45, 
17  L.  Ed.  868,  the  court  announced,  as  a 
general  prlndple  of  the  taw,  that: 

**A11  contracts  for  sappUea  should  be 
made  with  Otote,  and  with  those  only, 
who  will  execute  them  most  fnithfuUy, 
and  at  the  least  expense  to  the  gnvern- 
ment.  Considerations  aa  to  the  most  efficient 
and  economical  mode  of  meedng  the  public 
wants  should  alcme  control,  in  this  respect,  the 
action  of  every  department  of  the  goremment. 
No  other  cimslderatiott  can  lawfidly  enter  into 
the  transactloD.  so  far  aa  the  government  Is  con- 
cerned. Sach  IS  the  rule  of  public  policy;  and 
whatever  toids  to  Introdnoe  any  other  elements 
into  the  transaction  is  against  public  policy. 
That  aareemeDts,  like  the  one  under  consider- 
ation, have  this  tendency  is  manifest  They 
tend  to  Introduce  personal  solicitation,  and  per- 
sonal influence,  as  elements  in  the  procure- 
ment of  contracts,  and  thus  directly  lead  to 
inefficiency  In  the  public  service,  and  to  imnee- 
essary  expenditures  of  the  public  funds." 

It  Is  also  tliere  beld  that  aU  such  agree- 
ments— 

"are  void  as  against  public  poIi<7,  without  ref«- 
ence  to  the  question  whether  Improper  means 
are  contemplated  or  used  In  their  encntion." 

No  language  at  oor  oommand  can  more 
fitly  express  the  dal7  of  public  otBdals,  or 
the  tendency  of  the  contract  undw  consid- 
eration in  the  instant  case,  than  the  fWe- 
gotng  »cerpt  from  the  opinion  of  Mr.  Justice 
Field.  Such  being  Uw  principle  of  puUlc 
policy  as  sanctioned  hf  the  common  law  and 
expwnded  by  the  ablest  Jurists,  our  conctu- 
sion  is  that  the  agreement  upon  which  the 
second  and  third  causes  of  action  are  based 
belong  to  that  class  of  contracts  the  tend- 
ency of  which  is  evil  and  which  the  courts 
will  not  enforce. 

2.  But  the  conception  we  mtertaln  of  our 
duty  to  the  public  will  not  permit  us  to  rest 
our  conclusions  solely  on  the  ground  that  the 
oimtzact  la  one  of  evil  tMUlOMgr*  It  is  in  It- 
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self  palpably'  Tldoiu  and  cornipt  In  concep- 
tion, conslderaaon,  and  pnrposo,  and  neces- 
sarfly  Mnefal  In  effect  Indeed  It  Is  Impoa- 
alble  to  accurately  predict  tbe  vldons  roBnlts 
to  be  appr^ended  as  tbe  natural  effect  of 
Budi  an  agreouent  The  letter  of  the  secre- 
tary of  state  which  we  have  quoted,  sn|^le> 
mented  by  as  much  (tf  the  evidence  as  Is  nec- 
essary to  make  tbe  meaning  of  tbe  letter 
plain,  ttxposes  beyond  doubt  thq  unlawful 
purpose  of  the  agreements  solicited  by  the 
letter,  and  the  Influence  or  cooslderatJons, 
and  If  necessary  coercion  to  be  used  in  ef- 
fectuating that  purpose.  Tbe  letter  Impress- 
es upon  the  recipient  the  fact  that  the  sec- 
retary of  state  controls  the  publication  and 
lets  the  contract  therefor,  but  that  In  coun- 
ties where  two  or  more  Democratic  papers 
are  published  he  is  anxious  that  the  owners 
thereof  agree  upon  one  paper  to  which  tbe 
contract  shall  be  awarded  as  required  by 
law,  thereby  delegating}  to  the  newspaper 
owners  tbe  exercise  of  tbe  discretion  In  selec- 
tion which  the  law  intrusts  to  him  alone. 

In  exchange  for  this  substitution  of  news- 
paper-owners agreement  in  place  of  the  ex- 
ercise of  bis  own  discretion  In  the  selec- 
tion, Mr.  Pearce  exacts  of  the  newspapers  be- 
coming parties  thereto  "loyal  and  unstinted 
support  to  every  nominee  on  the  Democratic 
ticket,  national,  state  and  county."  As  the 
law  stands  only  one  newspaper  In  each  coun- 
ty can  be  awarded  a  contract  and  paid  a  con- 
tract price,  and  it  does  not  appear  from  the 
letter  what  consideration  the  other  newspa- 
pers were  to  be  offered  as  an  inducement  for 
such  an  agreement,  but  that  feature  was  left 
for  determination  at  the  conference  In  Sec- 
retary Pearce's  office  to  which  his  letter  in- 
vited them  "in  furtherance  of  this  general 
understanding."  When  they  have  so  met, 
they  are  told,  as  a  condition  precedent  to  a 
selection  of  one  newspaper,  to  which  the  con- 
tract shall  be  awarded,  that  there  must  be 
an  agreement  between  the  several  parties  In- 
terested as  to  a  division  among  themselves  of 
the  fees  which  shall  be  paid  to  the  one  receiv- 
ing the  contract,  In  consideration  of  which 
tbe  fee  to  be  so  paid  shall  be  tbe  maximum 
allowed  by  statute.  In  tbe  Instant  case, 
when  these  conditions,  considerations,  and 
exactions  were  made  hnown  and  consented 
to,  the  practical  effect  of  the  contract  enter- 
ed Into  was  that  Oliver  agreed  to  perform  all 
the  services  required  by  the  Constitution  and 
the  law,  that  is  to  say,  to  publish  the  initi- 
ated and  referred  laws  and  constitutional 
amendments  for  four  successive  weeks,  for 
9584.27,  one-third  the  maximum  fee  allowed 
by  law,  and  that  tbe  remaining  two-thirds  of 
said  sum,  to  wit,  $1,188.&4,  should  be  paid 
to  Wilder  and  Bigelow,  ostensibly  for  mak- 
ing publications  which  the  law  neither  di- 
rected nor  permitted  to  be  made  at  the  ex- 
pense of  the  state,  but  actoally,  in  consldera- 
tXaa  of  the  agreement  to  support  certain  can- 
didataa,  iDdadtas  Ur.  Pearca.  The  fact  that 


the  entire  som  fixed  was  to  be  flnt  paid  te 
Oliver,  and  that  he  was  to  ddlver  two-thirds 
thereof  to  the  others,  does  not  make  the  ex- 
tract teBB  Tidons.  It  was  but  a  palpable 
subterfuge  which  tn  ^fect  evaded  tbe  law 
while  It  appeared  to  comply  th«wlth,  and 
we  bellere  it  was  enta«d  taito  with  that  pnr^ 
pose.  We  look  to  the  substazuie  of  the  entire 
transaction,  and  not  to  the  empty  f6nn  of  the 
later  written  agreunent.  No  jnffidal  prece- 
dent dted  aflorda  an  »act  parallel  to  tbe 
drcumstances  here  disclosed.  Usually  tbe 
employment,  contract,  or  combination  de- 
nounced has  been  made  by  outsiders,  to  In- 
fluence, control,  or  affect  the  actions  of  tbe 
public  official,  v^thont  bis  knowledge  of  the 
Intention  or  of  the  meana  need  to  secure  of- 
ficial favor,  while  here  tbe  official  offered  the 
corrupt  inducement,  to  which  the  plaintiff 
and  defiendant  lent  willing  ears. 

No  attempt  was  made  by  the  secretary  of 
state  to  secure  the  publication  at  a  price  less 
than  the  maximum,  as  he  Is  clearly  author- 
ized to  do  under  the  provisions  of  section 
142S,  aforesaid,  although  he  admits  that  such 
contract  price  was  known  to  be  excessive; 
It  was,  to  use  his  own  words,  "what  we  call 
'velvet' " ;  and  he  admits  that  tbe  practical 
effect  of  the  contract  he  made  was  to  secure 
the  legal  publication  by  Oliver,  in  Conejos 
county,  (or  one-third  the  maximum  rate;  that 
in  some  of  the  counties  of  the  state  it  only 
cost  one-fifth  of  the  maximum  rate ;  that  it 
was  a  matter  of  common  knowledge  thst  the 
publication  could  be  made  for  much  less  than 
the  legal  rate;  that  the  condition  shown  to 
exist  in  Conejos  county  prevailed  in  every 
one  of  the  62  counties  of  the  state;  and  that 
"each  county  had  one  man  that  had  the  con- 
tract, and  then  the  newspapers  got  together 
amongst  themsdvea  and  arranged  the  divi- 
sion." 

The  true  construction  of  the  above-men- 
tioned constitutional  and  legislative  provi- 
sions contemplates  that  the  publication  of 
such  measures  shall  be  <^tained  at  a  reason- 
able cost  to  the  people,  and  any  flagrant  de- 
parture from  that  construction  is  in  viola- 
tion of  a  sound  public  policy.  Whatever  the 
statute  permits  a  public  officer  to  do,  mani- 
festly in  the  interest  of  the  public.  It  Is  his 
duty  to  perform.  Therefore  public  oflieers, 
who  fall,  or  refuse,  under  these  publication 
acts  to  make  an  honest  effort  to  secure  for 
the  people  as  good  terms  as  they  would  en- 
deavor to  secure  for  themselves  If  they  per- 
sonally had  to  moke  the  payment,  fall  short 
to  the  extent  of  carrying  out  the  spirit  of  the 
law,  and  the  abuse  of  these  provisions  In  uy 
manner  which  tends  to  lucrease  the  reaacm- 
able  and  necessary  cost  for  the  work  to  be 
done  la  detrimental  to  (iie  public,  and  con- 
trary to  public  pailcy.  Whoever  Joins  In  any 
bargain  or  arrangement  whldi  prevents^  or 
has  a  tendency  to  prevent,  the  public  fnun 
obtaining  such  pnbllcatlon  at  it  reaaonable 
coat  should  not  cecelTe  tbe  conntenanee  of 


Digitized  by  Google 


Moot) 


BTATB  T.  ICoDONAU) 


379 


the  coorts,  dot  tbelr  aid  In  ooUecttng  any 
money  so  contracted  tea. 

In  the  face  of  tba  letters  and  the  evidence, 
tbe  purpose,  nature,  eCCect,  and  slee  of  the 
graft  la  loanlfest,  and  amounts  In  tbe  aggre- 
gate  to  approximately  In  excess  of- 

ttae  amount  necessary  to  be  paid  to  procure 
tbe  puUlcatlon  throughout  the  state.  In  tbe 
mode  and  for  the  time  required  by  tbe  Consti- 
tution. In  addition  to  the  extravagant  and 
unlawful  expenditure  of  the  public  funds, 
disclosed  by  the  evidence.  It  is  obvious  that 
the  natural  result  and  the  desired  purpose 
Of  tbe  agreement  was  to  direct  and  control 
the  political  policy  ot^the  public  press.  If 
tbe  press  may  be  debauched  by  such  means, 
then  indeed  may  we  regard  our  social  and 
political  Institutions  In  jeopardy  at  the  hands 
of  Its  legally  constituted  guardians. 

[1]  8.  Counsel  tor  defendant  in  errw  invoke 
tbe  benefit  of  a  rule.  aometim»  announced, 
to  tbe  effect  that  If  the  plaintiff's  complaint 
does  not  disclose  an  Illegal  transaction,  or  if 
tbe  plaintiff  does  not  require  the  aid  of  such 
a  transaction  to  establish  hla  oise,  then  the 
defendant  cannot  all^  and  rdy  upon  an  ille- 
gal or  invalid  consideration  or  agreement  to 
wbieta  he  waa  a  party.  A  suffldent  answer  to 
thla  contentlm  Is  that  tbe  plaintiff  was  un- 
able to  establlsb  hla  case  without  dlsdoslng 
that  it  was  founded  on  a  consideration  and 
agreement  contrary  to  public  policy.  More- 
over, the  rule  Invoked  has  been  repudiated 
by  tbe  courts  of  this  state,  and  Is  not  the  law 
In  thla  Judadlction.  Branbam  v.  Stalllngs,  21 
Colo.  211,  40  Pac:  896,  62  Am.  St.  Bep.  213; 
McConneK  t.  Scbultz.  23  Cola  App.  IM,  199, 
128  Pac.  »7«;  Abernathy  v.  Wright,  148  Pac. 
2T7  CAprll  32,  1915) ;  In  all  of  which  tbe  rule 
la  announced  that  if,  from  tbe  plaintiff's  own 
stating  or  otherwise,  tbe  cause  of  action  ap- 
pears to  arise  ex  turpi  causa,  the  court  will 
render  no  assistance.  In  Coppell  v.  Hall,  7 
Wall.  B42,  658. 19  L.  Ed.  244,  the  court  said: 

"Whenever  the  illegality  appears,  wbether  the 
evidence  comes  from  one  Bide  or  the  other,  the 
disdosure  ia  fatal  to  the  case." 

4.  The  application  of  tbe  rule  In  this  case 
Is  in  no  respect  for  the  protection  of  the  de- 
fendant, but  solely  for  the  protection  of  the 
public  Tbe  defendant  and  the  plaintiff  are 
in  pari  delicto.  The  court  regrets  Its  Inabll- 
Ity  In  this  action  to  require  defendant  to  re- 
turn to  tbe  treasury  of  the  state  the  entire 
sum  he  received  under  tbe  Illegal  agree- 
ments. 

[I]  The  court  is  of  the  opinion  that  the 
agreement  sued  on  in  tbe  first  cause  of  ac- 
tion is  not  so  inseparably  connected  with  the 
other  contracts  that  tbe  vice  inherent  in  the 
lattOT  necessarily  defeats  the  former  alsa 

In  conclusion,  we  call  the  attention  of  tbe 
General  Assembly  to  tbe  crying  necessity  for 
remedial  legislation,  which  will  effectively 
prev^t  the  recurrence  of  such  practices  as 
axe  here  disclosed,  with  suitable  punishment 
tor  infraction  of  tbe  law  In  that  respect  The 


Judgment  Is  revenied  and  Uie  cause  remand- 
ed, with  directions  to  enter  judgment  for  de- 
fendant upon  the  second  and  third  causes  of 
action;  and  for  the  plaintiff  upon  tbe  flrat 
cause  of  action,  in  the  sum  of  $101. 
Beveraed  with  dlrectiwia. 

BELL,  J.,  q^edally  concurring. 


STATE  T.  Mcdonald. 

SAME  V.  BRADLEY. 
(Nos.  8644,  86450 
(Supreme  COurt  of  Montana.    May  22,  191S.) 

1.  Cbisiinal  Law  «=»628—Tbial— Witnesses 
— Indobsement  on  Information. 

Under  Iter.  Codes,  i  9109,  requiring  the 
names  of  witnesses  for  a  state  to  be  indorsed 
upon  the  iuformation  when  it  is  flled^  If  they 
are  known,  witnesaes  subsequently  discovered 
may  be  examined  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  14U9-1411, 1413-1410;  Dec. 
Dig.  «=s62a] 

2.  QKOtXKMj.  Law  «B9e2S— Tbiai<— Wmnana 

— INDOBSCHEHT  ON  IHFOBMATIOH. 

That  the  county  attorney,  through  negli- 
gence or  ignorance,  has  failed  to  ascertain  the 
names  ci  witnesses  so  as  to  indorse  them  upon 
the  Informatloi^  will  not  deprive  the  state  of 
the  benefit  of  their  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1409-1411;  l4l&-1410 ;  Dee. 
Dig.  «es>628.] 

8,  Indictment  and  Intobhation  «»S3— In- 

DOBSEUENT  OV  NaUBS  OF  WiTNBBSES  ON  IN- 
TOEMATION. 

Because  a  public  prosecntor  has  ^orantly 
or  carelessly  omitted  to  indorse  names  of  wit- 
nesses upon  tlie  Information,  such  fact  will  not 
entitle  the  defendant  to  qnaah  the  information. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  162;  Dec  Dig. 

4.  Indictubnt  and  Ihfouiation  ^»84,  Bt^ 

SUFFICIENCT  OB  INDIGTMEHT— IHDOBSBKBNX 

OF  Witnesse:s. 

An  indictment  not  containing  the  names  of 
witnesses  will  be  set  aside  upon  motion,  but  an 
information,  not  indorsed  with  sacb  names,  will 
not  be  so  set  aaide. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  H  138-148,  162; 
Dte.  Dig.  •»=»34,  63.1 

0.  Cbiuxnal  T^w  «es>628— TBTAi^WrrNBSSBa 
— Indobsewent  on  Infobuation. 

Although  a  prosecuting  attorney  knew  the 

names  of  witnesses  at  the  time  of  nllng  of  the 

information,  and  failed  to  indorse  their  names 

thereon.  It  was  wltbln  the  discretion  of  the 

court  to  allow  their  examination. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Uw,  Cent.  Dig.  H  1400-4.411, 1418-1419 ;  Dee. 

Dig.  «»62S.] 

6.  Cbihinai:.  Law  «=s»^8— Tbiax^Witnesbes 

— INOOBSEUBNT  ON  InFOBUATION. 

Altiioutfh  a  prosecuting  attorney  violated 
the  statute  m  knowingly  regaining  from  indors- 
ing the  names  of  witnesses  on  tiie  information, 
the  conviction  will  not  th««tors  be  set  asid& 

[Ed.  Note.— For  other  cases,  see  OrUninal 
Law,  Cent.  Dig.  »  1400-14U,  1413-1419;  Dee. 
Dig.  «=s>62&] 
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7.  CBnoiTAi,  liAW  ^1186~Appsal— Hash- 
less  £lUtOB. 

Under  Ber.  Codea,  |S  9ilB,  9548,  requiring 
the  appellate  court  to  igBore  technical  errors, 
and  exceptioDB  not  affecting  aubetantial  rights, 
the  court  will  not  set  aside  a  conviction  other- 
vise  proper  because  of  error  whicb  has  not 
prejudiced  defendant  In  his  substantial  rights. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  U  8215-3219,  mi,  8230;  Dec. 
Dig.  «gs=>1186.i 

8.  Cbiuinai.  Law  «=s>665— Tbial— BxcLusion 
OF  Witnesses. 

An  order  excladlnj  witnesses  from  the 
courtroom  under  Rev.  Codes,  |  8016,  does  not 
appl7  to  one  who  has  remained  In  the  room 
not  knowing  he  would  be  called. 

[Ed.  Note; — For  other  cases,  aee  Criminal 
Law.  Cent  lUc  H  1649-1506)6 ;  Dee.  Dig.  «=> 
666.] 

9.  Cbihinai.  IiAV  «=9670— Tbuzt-Otfeb  or 
Pboov. 

In  a  prosecution  for  kidnapping,  an  <^er 
to  prove  that  an  officer  of  the  national  guard 
who  had  defendant  under  arrest  offered  to  give 
him  his  freedom,  a  sum  of  money  and  a  rail- 
road ticket  provided  be  would  plead  guilty,  was 
proi>erly  rejected  where  the  circumstances  of 
the  arrest  or  the  county  wherein  made  were  not 
disclosed. 

{Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Diff.  H  767,  IKM^HW;  Dec.  Dig. 

10.  KlDMAPPIWO  «=»6— TaiAL— Etidencb. 

In  a  prosecution  for  kidnapping  brought 
against  leaders  of  the  labor  union,  eriaeiwe  Md 
sufficient  to  sustain  a  conviction. 

[Ed.  Note^For  other  caaea,  see  Kidnapping, 
Cent  Dig.  I  11;  Dec  Dig.  «=»6.] 

11.  Criminal  Law  <S=>7i>5—TBiAL— Instruc- 
tions—Lesser  Offensbs. 

While  the  crime  of  Idduapplng  includes  the 
minor  offenses  of  false  imprisonment  and  as- 
sault in  the  third  degree,  the  court  need  not 
formulate  the  charge  so  as  to  enable  the  jury 
to  find  as  to  n  lowpr  off*>n^e.  where  the  evidpn'?e 
is  such  as  to  show  that  defendant  Is  either  gulltjr 
of  the  oiiense  charged  or  is  entitled  to  be  ac- 
quitted. 

TEd.  Note.— For  other  cases,  see  Orbninal 
Law.  Gent  Dig.  H  1928-1927;  Dee.  Dig.  «s» 
796.f 

Appeal  from  District  Court,  JefflBison 
County ;  Wm.  A.  Clark,  Judge. 

Michael  McDonald  and  Jos^h  Bradley 
were  convicted  of  kidnapping,  and  they  ap- 
peal. AfQrmed. 

I.  O.  Denny.  Bfaury,  Templeman  &  Davles. 
and  U.  J.  Doepker,  all  of  Butte,  for  appel- 
lants. D.  M.  Ketly,  Atty.  Qen.,  and  C.  S. 
Wagner,  Asst  Atty.  Oen.,  for  the  State. 

BRANTLY,  C.  J.  These  are  separate  ap- 
peals by  the  defendants  from  judgments 
convicting  them  of  the  crime  of  kidnapping 
and  orders  denying  their  respective  motions 
for  new  trial.  They  were  charged  Jointly 
and  tried  together.  Though  the  appeals  are 
presented  upon  separate  records  and  under 
separate  numbers,  since  the  contentions  made 
in  behalf  of  both  defendants  are  substantial- 
ly the  same,  counsel  submitted  them,  and 
they  are  considered,  together.  The  Informa- 
tion was  originally  filed  in  Silver  Bow  coun- 
ty; the  act  constituting  the  offense  having 
been  committed  there.   At  the  instance  of 


the  state  a  cbange  of  Tome  was  ordeoped  to 
Jefferson  county,  where  tb»  trial  took  place. 
The  charging  part  of  the  Information  Is: 

"That  at  the  county  of  Silver  Bow,  state  of 
Montana,  on  or  about  the  27th  day  of  August, 
A.  D.  1914,  and  before  the  filing  of  this  infoi^ 
mation,  the  said  defendants  did  wiTlfuIIy  and  un- 
lawfully, wrongfully  and  intentionally  and  felo- 
niously, seise,  connne,  and  kidnap  one  Patrick 
Towey,  a  human  being,  with  intent  in  them,  th« 
said  defendants,  then  and  there  to  cause  the 
said  Patrick  Towey,  without  authority  of  law, 
to  be  kept  and  detained  against  Us,  the  saia 
Patrick  Towel's,  will." 

The  charge  was  preferred  under  section 
8306  of  the  Revised  Codes;  which  declaxes: 

"Every  person  who  willfully — (1)  seizes,  con- 
fines, inveigles  or  kidnaps,  another  with  mtent 
to  cause  him,  without  authority  of  law,  to  be 
secretlv  confined  or  imnrigoned  within  this  state, 
or  to  be  sent  out  of  the  state,  or  in  any  way 
held  to  service  or  kept  or  detained  against  fate 
or  her  will  or  against  the  will  of  his  or  her 
parent  or  guardian,  whether  such  guardian  be 
natural  or  appointed.  *  *  *  ia  goil^  of  Ud* 
napping  and  is  punishable  by  impriaonment  in 
the  state  prison  for  not  less  than  one  year." 

This  aection  was  onstraed  by  this  court; 
on  application  of  the  defendants  and  others 
for  their  release  on  habeas  corpus  on  the 
gronnd  that  the  information  does  not  charge 
a  felony.  Er  parte  UcDouald,  50  Mont  — , 
146  Pac.  M2;  IDx  parte  Bradley  et  al^  60 
Mont  — ^  146  Pac.  944.  It  was  determined 
that  It  iDdndes  within  Its  purview  as  dla- 
tinct  ofFenses  ttiese  several  acts,  viz.:  ThB 
a^sore,  etc,  of  one  po-son  bjr  another  with 
intent  to  cause  blm.  wlthont  authority  of 
law  (1)  to  be  secretly  confined  or  Imprla* 
oned  In  this  state,  (2)  to  be  sent  out  of  the 
state,  or  (3)  to  be  in  any  way  held  to  serv- 
ice or  kept  or  detained  against  bis  will,  ta 
against  the  will  of  his  or  her  parent  or 
guardian,  whether  such  guardian  be  natural 
or  appointed.  Upon  further  oonslderatlffli  of 
the  provision  we  are  satisfied  that  the  con- 
struction glren  it  In  these  cases  la  ccwrect. 
We  shall  therefore  pass  wlUunit  notice  the 
contention  again  made  by  counsd,  that  the 
information  herein  does  not  charge  a  felony. 
In  that  it  omits  entirely  the  element  of 
secrecy. 

[1]  During  the  course  of  the  trial  several 
wiUiesses  were  examined  and  gave  testimony 
which  was  material  to  the  state's  case,  whose 
names  had  not  been  Indorsed  upon  the  In- 
formation at  the  time  It  was  filed.  Counsel 
for  defendants'  objection  to  each  of  them,  on 
the  ground  that  the  county  attorney  bad  not 
observed  the  requirement  of  the  statute  in 
this  behalf  (Rev.  Codes,  {  9109),  was  over* 
ruled.  These  rulings  are  assigned  as  error. 
The  statute  requires  the  names  of  the  wit- 
nesses for  the  state  to  be  Indorsed  upon  the 
Information  when  It  Is  filed,  if  they  are 
known.  There  Is  no  provision  requiring  the 
names  of  witnesses  snbsequeutly  discovered, 
either  before  the  opening  of  the  trial  or  dur- 
ing its  progress,  to  be  Indorsed ;  nor  Is  there 
any  provision  prohibiting  the  examination  Dt 
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BQdt  wltneasea.  The  purpose  of  tbe  statnte 
Is  manifest,  vis.,  that  the  defendant,  bo  far 
as  reaumably  possible,  may  be  advised  of  the 
Tttnesses  known  to  the  county  attorn^  when 
tbe  InformatUm  Is  filed,  wlK»n  the  state  In- 
t«ids  to  oall  against  htm.  In  order  that  he 
may  hare  tbe  (q^portanlty  to  make  Inquiry 
with  respect  to  them  and  prepare  himself  to 
meet  their  testimony.  State  t.  Sloan.  22 
Mont  293,  56  Pec.  884;  State  r.  Galder,  23 
Blont.  504,  59  Pac  903 ;  State  t.  Schcepel,  23 
Mont  523,  69  Pac.  »27;  State  v.  Biggs.  46 
MonL  400,  123  Pac.  410.  The  connty  KtUa- 
ney  cannot  be  requbed  to  disclose  the  names 
of  witnesses  whom  he  does  not  know. 

[2]  Nevertheless  the  state  may  not  be  de- 
prived of  tbe  benefit  of  their  testimony  be- 
came they  are  not  known  to  the  county  at- 
torney at  the  inception  of  the  prosecation 
(State  T.  Schnepel,  snpra);  and  this  Is  true 
whether  lack  of  knowledge  on  the  part  of 
this  officer  has  been  doe  to  his  want  of  a»- 
sldiilty  In  tbe  inr^Umlnary  preparation  of  the 
case  or  not  His  negligence  due  to  Indo- 
lenra,  or  even  his  Incompetoit  knowle^  of 
his  Important  dntles,  cannot  he  alleged  as  a 
reason  why  a  foil  dlsdosare  should  not  be 
made  of  all  the  facta  which  are  material  to 
the  state's  case.  The  defendant  Is  entitled 
"to  appear  and  defend  In  person  and  by  coun- 
sel ;  to  demand  the  nature  and  cause  of  the 
accusation;  to  meet  tbe  witnesses  against 
him  face  to  face;  to  have  process  to  compel 
the  attendance  of  witnesses  In  his  behalf,  and 
a  speedy  public  trial  by  an  Impartial  jury 
of  tbe  county  or  district  in  which  the  offense 
is  allied  to  have  been  committed,"  subject 
to  tbe  right  of  the  state  to  have  a  change  of 
vome  In  certain  cases.  Const  art  8,  i  16. 
If  during  the  presentation  of  the  case  tbe 
ooort  has  accorded  him  all  these  rights,  and, 
further,  has  guarded  him  against  surprise 
by  the  Introduction  of  evidence  against  blm 
by  the  state  which  he  cannot  meet  or  the  ef- 
fect of  which  he  cannot  minimize,  so  far  as 
this  would  have  been  possible  by  previous 
knowledge  of  the  witnesses,  he  cannot  com- 
plain that  the  county  attorney  has  failed  to 
pursue  the  statute.  The  provledon  was  In- 
tended as  a  safeguard  to  the  accused  against 
surprise  and  unfair  advantage  by  the  pros- 
ecuting officer,  and  to  serve  the  same  pur- 
~  pose  as  a  like  provision  relating  to  the  dis- 
closure of  the  names  of  witnesses  upon 
whose  testimony  an  indictment  Is  found  and 
returned  by  a  grand  Jury.  Rev.  Oodes,  S 
0140.  Neither  was  Intended,  however,  to 
operate  as  an  Impediment  to  prevent  or  de- 
lay the  progress  of  a  prosecntlon,  except  so 
far  as  Is  necessary  to  enable  the  defendant 
to  have  reasonable  opportunity  to  prepare 
his  defense.  When  his  complaint  Is  that  he 
has  not  been  accorded  snfllclent  time  for  prep- 
aration, or  that  he  has  been  snrprlsed  by 
the  state's  prodnctltm  of  evidence  ^ich  he 
has  not  been  allowed  an  opportunity  to  meet 
•r  controvert*  and  he  makes  such  a  showing 


to  the  court  as  to  Justify  the  conclusion  that 
his  complaint  is  well  founded,  then,  and  then 
only,  has  be  a  right  to  allege  prejudice. 

[3,4]  It  was  never  Intended  that  crim- 
inals should  escape  punishment  or  delay  the 
course  of  Justice  merely  because  the  public 
prosecutor  has  ignorantly  or  carelessly  omit- 
ted to  observe  the  rule  prescribed  by  the  stat- 
ute. If  the  charge  Is  preferred  by  Indict- 
ment,  the  Indictment  wUl  be  set  aside  upon 
timely  motion.  If  Uie  names  of  the  witnesses 
are  not  indorsed.  Bev.  Codes,  {}  9140-OlOS. 
This  Is  not  true  an  Infwmatlon;  never- 
theless. If  timely  request  la  made,  the  court 
ought  doubtless  to  require  a  disclosure  of 
the  names  of  the  witnesses  then  known. 
ISrea  so,  after  the  trial  la  over,  and  It  Is  not 
shown  or  even  claimed  that  the  defendant 
has  snfFered  prejudice  by  reason  of  tbe  pro- 
duotlrai  of  '  witnesses  the  state  whose 
names  had  not  theretofore  been  dlsdoeed,  he 
cannot  Insist  that  Ids  conviction  was  obtain- 
ed unlawfolly.  So  tta  as  the  command  of 
the  statute  Is  omcemed,  it  has  been  obeyed 
literally  when  the  names  of  known  witnesses 
have  been  Indorsed  at  the  time  of  filing.  If 
oUkers  are  subsequently  discovered  whose 
evidence  is  'material,  tbe  county  attorney 
would  be  remiss  in  his  duty  If  he  should  fall 
to  call  and  examine  them  if  the  necessities 
of  the  case  required  it  State  v.  Schnepel 
and  State  v.  Sloan,  supra.  The  court  will 
presume  that  this  officer  has  In  every  case 
done  his  duty,  until  the  contrary  appears; 
for  the  presumption  prevails  that  be  has  ob- 
served the  requlrementa  of  his  official  oath. 

[E]  In  the  case  of  all  these  witnesses,  ex- 
cept two,  the  county  attorney  stated  that 
their  names  were  not  known  to  him  at  the 
time  be  filed  the  Information.  With  reference 
to  these  be  made  no  statement  If  it  had 
appeared  that  he  knew  them  all  at  the  time 
the  Information  was  filed,  It  was  still  within 
the  discretion  of  the  court  to  allow  the  ex- 
amination  to  proceed  without  delay.  State 
y.  Schnepel,  supra. 

[S]  The  name  of  the  witness  James  Mitch- 
ell was  indorsed  as  John  Doe  Mitchell.  Up- 
on objection  to  his  examination  for  this  rea- 
son, the  county  attorney  stated  that  he  pur- 
posely so  indorsed  the  name,  because  be  be- 
lieved that,  if  he  had  disclosed  the  true  name 
at  tbe  time  he  filed  tbe  Information,  the  wit- 
ness'  life  would  have  been  In  danger.  The 
purport  of  this  statement  will  be  made  clear 
by  reference  had  to  a  summary  of  the  evi- 
dence hereafter  made,  showing  the  circum- 
stances under  which  the  offense  charged  was 
committed.  Whether  the  fears  of  the  county 
attorney  were  Justified  by  the  circumstances 
and  he  acted  In  good  faith,  we  need  not  stop 
to  inquire.  That  he  violated  the  express  In- 
junction of  the  statute  Is  clear.  His  conduct 
was  indefensible  from  any  point  ot  view. 
Since  the  tme  name  of  the  witness  was 
known  to  him,  !t  was  his  clear  duty  to  in- 
dorse It  wltbont  reference  to  the  conseanencea 
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to  the  witness,  becanee  the  tnjunctlou  of  the 
statute  Is  wltiiout  exception  or  proviso,  and 
leaves  him  no  discretion.  It  is  incumbent 
upon  him  to  obey  It  In  order  that  the  defend- 
ant may  be  accorded  all  the  rights  he  is  en- 
titled to  under  the  law,  however  plausible  the 
reason  may  be  moving  him  to  evade  it.  It 
was  his  duty,  so  far  as  lay  In  bis  power,  to 
protect  the  witness.  Nevertheless  this  duty 
did  not  contemplate  an  omission  of  his  duty 
to  the  defendant,  nor  did  it  require  him  to 
disobey  the  statute.  But  the  neglect  by  this 
officer  to  pursue  strictly  his  statutory  duty 
in  his  presentation  of  the  case  is  not  of  It- 
self a  reason  why  the  defendants  should  be 
awarded  a  new  trial.  It  does  not  appear  that 
the  defendants  in  this  case  sutCered  any  prej- 
udice by  his  delingnency.  It  is  not  claimed 
by  counsel  that  they  did.  There  was  no  at- 
tempt to  show  that  they  were  surprised  or 
unable  to  meet  the  testimony  given  by  the 
witness.  The  argument  is  merely  that  the 
county  attorney  purposely  failed  to  perform 
bis  duty,  and  therefore  the  conviction  should 
be  set  aside.  The  argument  la  without  merit. 

[r]  Under  the  provisions  of  the  statute 
applicable^  this  court  may  not  set  aside  a 
conviction  otherwise  proper  because  of  error 
which  taas  not  prejudiced,  or  apparently 
tuided  to  prejudice  the  defendant  in  re- 
spect to  a  suhstantlal  r^ht.  Bev.  Codes,  H 
9415,  9548;  State  v.  Gordon,  85  Mont  468, 
90  Pac.  178;  State  t.  De  Lea,  86  Mont.  631, 
93  Pac. 8U;  State t. Bhys*  40 Mont.  181, 106 
Pac.  494. 

[I]  Under  section  8016  of  the  Revised 
Codes  the  Judge  may  in  any  case  exclude 
from  the  courtroom  witnesses  of  the  adverse 
party  not  under  examination,  in  order  that 
they  may  not  hear  the  testimony  of  the  other 
witnesses.  At  the  opening  of  the  trial,  and 
Upon  the  request  ot  the  defmdantSt  the  pre- 
siding Judge  ordered  all  the  witnesses  ex- 
cluded. The  witness  Keller,  a  deputy  sheriff 
in  charge  of  the  defendants,  who  had  been 
held  in  custody,  remained  In  Uie  courtroom. 
He  had  not  been  served  with  a  subpoena,  and 
the  county  attorney  did  not  know  when  the 
order  was  made  that  it  would  be  necessary 
to  call  him  to  testify.  His  testimony  was 
substantially  material.  When  he  was  called 
counsel  for  defendsmts  objected  on  the 
ground  that  he  had  disqualified  himself  from 
testif>ing  by  disobeying  the  order  of  exclu- 
sion. The  court  overruled  the  objection,  and 
allowed  him  to  testify.  There  was  no  error. 
The  order  of  exclusion  could  not  apply  to 
any  one  who  did  not  expect  to  be  called  as  a 
witness.  Even  If  the  order  had  applied  to 
Keller,  the  penalty  for  his  disobedience 
should  have  been  inflicted  upon  him  by  pun- 
ishing him  for  contempt,  and  not  upon  the 
state  by  excluding  his  evidence.  Of  course. 
In  so  far  as  by  his  conduct  in  violating  such 
order  a  witness  manifests  unusual  Interest  In 
the  result  of  the  trial,  he  furnishes  ground 
for  tbs  Jui7  to  question  Oe  credthllltr  of 


his  testimony;  nevertibtfess  he  is  aot  thereby 
disqualified  to  testify,  nor  may  the  party 
whose  witness  he  is  be  deprived  of  hla  tes- 
timony. 

[I]  Some  evidence  was  introduced  1:^  the 
state  which  tended  to  show  that  after  the 
commission  of  the  ofCense  charged  the  de- 
fendants fled  from  the  locality  and  conceal- 
ed themselves  to  avoid  arrest.  To  rebut  the 
Inference  that  this  conduct  was  prompted  by 
a  consciousness  of  guilt,  the  defendant  Brad- 
ley, In  addition  to  an  explanation  why  he 
fled  and  concealed  himself,  offered  to  show 
that  one  Frank  Conley,  who  was  at  the  time 
acting  as  provost  marshal  of  the  National 
Guard,  and  who  had  this  def<endaut  under 
arrest,  offered  to  give  him  his  permanent 
freedom,  the  sum  of  $100,  and  a  railroad  tick- 
et to  Seattle,  provided  he  would  plead  guilty 
and  let  an  ostensible  judgment  be  pronounced 
against  him  fixing  his  punishment  at  three 
years  In  the  state  prison,  and  that  be  re- 
fused to  accept  his  liberty  under  these  terms. 
The  offer  was  rejected,  and  the  ruling  is 
assigned  as  error.  The  ruling  was  proper. 
It  will  be  noted  that  the  offer  does  not  dis- 
close where  the  alleged  arrest  of  Bradley  1^ 
Conley  had  been  made,  when  it  bad  been 
made,  upon  what  charge,  or  whore  he  was 
being  held  or  by  what  authority.  In  fact,  it 
it  be  assumed  that  the  circumstances  were 
such  that  proof  of  Conies  offer  would  have 
rebutted  conclnslvely  any  inference  of  con- 
scious ffuUt,  the  drcnmstances  under  which 
It  was  made  are  not  disclosed.  It  does  not 
a^iear  whether  the  offer  had  any  relatl<m  to 
the  charge  upon  vbktt  Bradley  was  being 
tried,  nor  whether  it  arose  In  Silver  Bow 
county.  Indeed,  It  does  not  appear  where 
Conley  was  acting  as  officer  of  the  National 
Guard.  It  Is  true  that  from  proceedings 
heretofore  had  In  tlUs  court  the  members  (HC 
this  court  know  that  at  or  about  the  time 
both  defendants  were  arrested  for  the  crime 
dialled  In  this  case  the  Governor  sent  a  regi- 
ment of  the  National  Guard  into  Silver  Bow 
coimty  to  quell  disorders  growing  out  of  a 
controverey  between  local  labor  unions.  Bx- 
cept  that  there  were  such  disorder^  and  that 
the  charge  against  the  defendants  grew  out 
of  them,  the  condlttons  are  not  disclosed 
either  by  the  record  or  the  offw.  There  was, 
therefore,  nothing  before  the  court  to  which 
it  could  look  to  as  illustrating  and  rendering 
competent  the  offered  evidence.  The  correct- 
ness of  the  ruling  of  the  trial  court  in  such 
a  case  is  to  be  tested  by  the  attendant  facts 
which  are  either  already  in  evidence  before 
it  or  are  incorporated  in  the  offer.  The 
judge  cannot  be  presumed  to  take  Judidal 
notice  of  what  the  conditions  were  at  the 
time.  While  he  may  be  presumed  to  have 
known  in  a  general  way  of  the  action  of  the 
Governor  and  the  causes  leading  up  to  It, 
who,  in  fact,  were  the  officers  In  charge  of 
the  military  forces  and  their  particular  acts 
and  doings  were  mattets  of  proo^  m  anj 
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other  facts  pertSneat  to  defenaants'  case. 
Of  counse,  the  offered  evidence  had  not  the 
lightest  relevancy  to  the  case  as  made 
wgfll"Bt  the  defendant  McDonald. 

[f  a]  Of  the  many  other  assignments  argned 
bj  connsel,  none  are  of  suffldeut  merit  to 
retinlre  special  notice,  save  two,  viz.:  That 
the  evidence  Is  not  soffldent  to  Justify  the 
verdict ;  and  that  the  court  erred  in  refufdog 
to  submit  a  requested  Instruction  as  to  the 
Included  minor  offenses  of  false  Imprison- 
ment and  assault  In  the  third  degree.  We 
shall  not  undM-take  to  set  forth  the  evidence 
in  detail.  A  statement  of  a  few  of  the  most 
salient  features  of  it,  with  the  legitimate 
inferences  to  be  drawn  therefrom,  will  be 
sufficient  to  d^onstrate  that  the  conclusion 
of  the  Jury  is  faity  sustained  by  It 

Some  weeks  prior  to  August  27,  1014,  a 
schism  had  occurred  In  the  Butte  local  union 
<tf  the  Western  Federation  of  Miners,  result- 
ing in  the  formation  of  a  new  organlsatlm 
called  the  Butte  Mine  Workers'  Union,  by 
members  who  had  become  dissatisfied  with 
the  management  of  the  affairs  of  the  old 
union  and  others.  The  new  union  had  grown 
until  Its  membership  was  approximately  7,- 
000.  Defendant  McDonald  was  its  president 
and  Bradley  its  vice  president  The  condi- 
tion of  fueling  between  the  members  of  the 
new  and  the  old  anions  had  been  bitter  from 
the  start  This  bitterness  increased  as  the 
new  organization  grew,  until  It  had  readied 
the  stage  of  open  and  violent  hostility.  Among 
the  standing  committees  appointed  by  this 
union  to  attend  to  the  details  of  its  aCFalrs 
was  one  consisting  of  15  members  whose 
duty,  among  others,  was  to  solicit  persons 
to  become  members  of  it  Tbe  committee 
had  visited  one  of  the  mines  of  the  Anacon- 
da Copper  Mining  Company  on  August  26th 
at  the  hour  at  which  the  miners  were  chang- 
ing shift;  the  purpose  being  to  permit  no 
one  to  go  to  work  who  was  not  in  good  stand- 
ing in  the  new  union.  It  was  then  announc- 
ed that  on  the  ft>llowing  day  no  one  would 
be  permitted  to  enter  the  mine  unless  he 
could  esfaiblt  to  the  committee  a  card  show- 
ing him  to  be  a  member  in  good  standing. 
Accordingly,  on  August  27th,  at  8:80  or  9 
o'clock  in  the  morning,  the  committee  was 
IHresent  accompanied  by  the  defendants  and 
a  large  number  of  other  persons,  many  of 
whom  were  members  of  tbe  union.  Many 
others  were  present  out  of  curiosity  to  ob- 
serve what  would  be  the  outcome.  The  en- 
tire number  was  stated  by  some  of  the  wit- 
nesses to  be  more  than  1,000  persons.  As  the 
men  who  were  Intending  to  go  on  shift  pass- 
ed In  line  before  the  window  of  the  time- 
keeper of  the  company,  to  indicate  their 
presence  for  work  on  the  morning  shift  the 
committee,  assisted  by  others,  would  de- 
mand of  each  of  them  that  he  show  his  mem- 
bership card.  If  any  one  oonid  not  show  a 
card  he  was  ordered  out  of  the  line  and  com- 
pelled to  go  Into  a  ring  of  men  consisting  of 
Bembers  of  the  owamlttea  and  a  number  of 
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otfa^  who  were  giving  ttielr  aid  and  as- 
sistance. They  were  there  held  in  custody 
until  the  lnfQ>ectlon  of  cards  had  been  com- 
pleted. In  alJ,  32  men  were  thus  taken  into 
custody.  Among  these  was  one  Martin  Qlack- 
In.  During  the  examination  of  the  cards  two 
other  then,  Martin  Harkins  and  Patrick 
Towey,  were  found  by  some  of  the  commit- 
teemen or  other  members  of  the  union  pres- 
ent, as  they  were  passing  through  the  yard. 
After  being  questioned  concerning  their 
presence  there,  and  stating  that  they  were 
there  to  go  to  work,  they  were  taken  into 
custody  and  held  with  the  other  32.  When 
the  examination  had  been  completed,  tbe  34 
persons  were  lined  up  and  marched  under 
guard  to  tbe  hall  of  the  union  for  the  pur* 
pose  of  ascertainment,  by  trial,  whether  the 
prisoners  were  acceptable  material  for  mem- 
bership in  the  union  and  were  willing  to 
join  It  When  the  hall  was  reached  it  was 
found  that  it  was  too  small  to  accommodate 
the  crowd ;  whereupon  the  proceedings  were 
adjourned  to  a  vacant  lot  several  blodis 
away.  The  prisoners  were  taken  to  this  lot 
and  put  into  a  ring  formed  by  the  commit- 
tee and  Its  partisans.  One  Chapmsn,  the 
chairman  of  the  committee,  assumed  the  role 
of  presiding  officer,  and  presided  until,  be- 
coming tired,  he  called  McDonald  to  take 
his  place.  McDonald  presided  until  the  end 
of  the  proceedings.  Glackln,  Harkins,  and 
Towey  were  put  into  a  <dass  by  themselves 
to  be  disposed  of  later.  The  rest  of  the 
prisoners  were  called  one  at  a  time.  Each 
one  was  hoisted  upon  a  piano  box  by  the 
side  of  Chapman  or  McDonald,  as  the  case 
might  be.  In  sigbt  of  the  crowd,  which  had 
increased  in  size  until  It  numbered  perhaps 
2,000.  As  soon  as  eadi,  upon  being  ques- 
tioned, signified  his  willingness  to  sever  his 
connection  with  the  old  union  and  become  a 
member  of  the  new  one,  he  was,  by  a  ma- 
jority vote  of  the  committee  "and  Its  parti- 
sans, released  and  permitted  to  go,  upon  his 
promise  that  by  7  o'clock  In  the  evening  he 
would  Join  the  new  union.  Thus  all  were 
released  except  Glackln,  Harkins,  and  Towey. 
As  to  these  the  overwhelming  sentiment  was 
that  they  were  not  suitable  persons  to  be- 
come members  of  the  union,  because,  as  was 
declared  by  persons  taking  part;  in  the  pro- 
ceedings, they  were  "company  stool  pigeons," 
that  Is,  had  been  divulging  to  the  Anaconda 
Company  the  secret  doings  of  tbe  old  union, 
and  hence  that,  not  being  fit  to  become  mem- 
bers of  the  new  union,  they  must  be  de- 
ported from  the  city.  The  trials  of  these 
three  were  conducted  amidst  calls  for  a 
rope  to  hang  them,  or  suggestions  that  the 
"rollers"  be  put  under  them,  that  Is.  that 
they  be  deported  out  of  the  city,  and  other 
like  expressions.  McDonald  advised  against 
deporting  them,  urging  the  committee  to  put 
them  upon  probation.  Admitting,  however, 
that  a  majority  must  rule,  be  finally  put  the 
question  as  to  whether  they  should  be  de- 
ported.  It  was  carrldd.   A  ^lotogTapher 
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was  Oma  called  to  taka  ttielr  plctarea.  They 
were  compelled  to  poee  for  this  porptwe. 
When  this  had  beok  accomplished,  the  three 
were  marched  under  guard  to  a  point  aboat 
a  mile  west  of  the  limits  of  the  elty,  where 
they  were  released  after  being  told  to  go 
and  keep  going,  and  not  to  return  to  the 
city  until  IJttey  had  commonlcated  with  Mc- 
Donald and  ascertained  that  they  could  do 
BO  with  safety.  At  no  time  were  any  of  the 
prisoners  subjected  to  personal  violence  by 
those  having  them  In  charge,  except  that 
Towey,  who,  when  taken  into  custody,  was 
armed  with  a  revolver  and  offered  resistance, 
was  forcibly  seized  and  disarmed,  and  that 
one  of  those  who  acted  as  guard  during  the 
march  from  the  mine  to  the  union  hall 
twisted  Glackin's  ear  because  he  did  not 
walk  fast  enough.  Nevertheless,  there  la 
abundant  evidence  to  show  that  all  of  the 
persons  submitted  to  the  will  of  the  com- 
mittee becaase  of  the  show  of  force  made  by 
the  number  of  persons  who  accompanied  and 
assisted  It  to  accomplish  Its  purpose,  and  the 
hostile  spirit  manifested  by  their  words  and 
acts.  It  appears  beyond  question  that  the 
committee*  backed  by  other  members  of  the 
union  accompanying  it,  was  determined  to 
require  submission  to  Its  demands  by  all 
who  were  not  members  of  the  new  union, 
and,  not  only  so,  but  to  visit  upon  all  who 
proved  recalcitrant  or  were  deemed  unfit 
for  membership  the  penalty  of  deportation. 
This  purpose  was  shown  by  expressions  utter- 
ed by  the  persons  taking  part  throughout  the 
entire  proceeding,  as  well  as  by  the  result 
By  a  show  of  force,  short  It  is  true,  of  per- 
sonal violence  or  physical  seizure,  except  in 
Towey's  case,  the  committee  put  under  re- 
straint the  34  men  and  held  them  under  de- 
tention at  its  pleasure,  the  time  covering 
the  entire  forenoon,  In  the  case  of  Towey 
and  his  two  companions,  who  were  released 
and  told  to  go'  about  noon.  Under  the  cir- 
cumstances, the  seizure  was  as  complete  and 
^ective  as  if  each  one  of  the  persons  had 
been  put  in  Irons.  Their  detention  was  con- 
tinued until  It  had  been  determined  what 
disposition  was  to  made  of  them,  and 
finally  the  three  objectionable  ones  were  com- 
I>elled  to  submit  to  the  indignity  of  being 
forced  to  pose  for  the  photographer  and  then 
marched  out  of  the  city. 

No  one  will  question  the  right  of  a  body  of 
men  employed  In  a  particular  Industry  to  as- 
sociate themselves  together  for  the  purpose 
of  bettering  their  condition  morally,  Intel- 
lectually, socially,  or  financially.  Under  mod- 
em conditions,  labor  unions,  properly  con- 
ducted, serve  a  useful  and  beneficent  pur- 
pose, and  it  may  be  conceded  that  they  are 
sometimes  necessary  to  enable  the  Individual 
members  to  secure  pr<^r  consideration  and 
treatment  from  hla  employer.  They  are  at 
liberty  to  Increase  their  membership  by  solic- 
itation, by  persuasion,  by  argument  or  by 
any  other  means  which  does  not  Infringe  np- 
OD  tba  personal  lUwrtlM  (tf  othen.  But  they 


cannot  lawfully  resort  to  oowdon  threats 
or  violence  to  aoctnupUsh  their  purposes, 
whatever  they  may  be.  Th^  cannot  lawfully 
prevent  any  person  from  employing  whom  he 
wlU  fa  trom  engaging  in  such  woric  as  ha 
may  dkoose.  The  pursuit  of  happiness  in  all 
lawful  ways  Is  among  the  Inalienable  rights 
of  every  man,  and  no  Individual  man  nor 
body  of  men.  tor  whatevw  purpose  they  may 
be  associated,  can  justify  an  iufringement  of 
tbla  right  It  may  well  be  conceded  that  the 
committee  would  have  been  within  the  law 
If  its  purpose  In  going  to  the  mlna  had  beoi 
only  to  solicit  in  a  peaceaMa  way,  the  per- 
sons found  there  to  beccHue  members  of  the 
union.  It  may  be  conceded,  further  that  U 
it  had  been  agreed  by  the  company  that  no 
one  should  be  r^alned  In  its  employ  unless 
he  was  a  member  of  the  nnUm,  It  would  have 
been  lawful  for  the  committee  to  be  present 
to  see  that  the  agreement  was  being  observed 
and  to  offer  remonstrance,  If  such  was  not  the 
case.  Tet  it  had  no  il^t  to  resort  to  coercion, 
by  a  Show  of  force  or  actual  violence,  to  ao> 
compllsh  either  pnrpoee.  The  pnipoae  of  the 
committee  In  vlidtlng  Uie  mine  had  its  incep- 
tion In  wrong.  It  was  not  to  persuade  the 
membera  of  the  old  vjdoa  to  join  the  new 
union.  As  shown  by  the  announcement  made 
on  the  preceding  day  and  the  oourse  ptu^ed 
on  the  27th,  the  purpose  was  to  prevent  by 
force,  if  necessary,  any  member  of  the  old 
union  from  going  to  work.  Assisted  by  Its 
partisans,  it  did  this.  Not  only  so ;  it  man- 
ifested the  purpose  by  the  subsequent  pro- 
ceedings to  make  an  example  of  those  who  at- 
tempted to  violate  the  edict  of  the  previous 
day.  There  can  be  no  doubt  that  every  per- 
son who  was  present  and  gave  aid  and  en- 
couragement  to  the  proceedings  was  guilty  of 
kidnapping  Towey,  under  the  third  clause  of 
the  subdivision  of  the  statute  quoted.  That 
the  prisoners,  before  they  were  taken  from 
the  mine  to  the  place  of  trial,  signified  their 
willingness  to  Join  the  union,  as  the  evidence 
tends  to  show,  cannot  be  accepted  as  proof 
that  they  consented  to  any  part  of  the  pro- 
ceedings. As  already  stated,  they  submitted 
because  they  dared  not  resist  and  therefore 
their  detention  was  against  their  wilL 

But  counsel  say  that  the  defendants,  not 
being  members  of  the  committee,  took  no  part 
In  the  proceedings  other  than  such  as  specta- 
tors might  and  therefore  were  Improperly 
held  guilty.  Let  ns  see  if  this  Is  sa  They 
were  the  prlncii>al  i^cers  of  the  union.  In- 
asmuch as  the  committee  had  been  dented  to 
accomplish  the  purpose  of  Its  visit  they  had 
no  cause  to  accompany  It  unless  it  was  to  aid 
and  to  see  that  It  performed  Its  duty.  Nei- 
ther one  oSereA  even  a  plausible  explanation 
as  to  why  he  was  present  Both  remained 
throughout  the  proceeding  resulting  In  the 
arrest  of  the  men.  Accepting  their  statement 
on  the  subject  as  true,  they  advised  against 
personal  violence  to  any  of  the  men,  bat  they 
did  not  advise  against  their  arrest  and  siUh 
jectlm  to  ttie  Indlgnlttea  0ier  afterwaida 
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suffered.  On  tbB  contruy,  tb^  acoompanled 
tlie  committee  with  the  prisoners  to  the  hall 
and  thence  to  the  place  of  trial.  Their  offer 
of  advice  against  tb»  Inflictltm  of  violence 
npon  the  prlaonera  was  of  Itself,  In  the  light 
of  Uie  attendant  drcumstances,  an  Implied 
assent  to  the  legality  of  the  course  being  pur- 
sned  bj  the  committee.  McDonald  aetnally 
presided  over  the  proceedings  during  most  of 
the  time,  thus  directly  recognizing  the  au- 
thority assumed  by  the  committee  and  aiding 
and  encouragiug  It  In  carrying  out  Its  pur- 
pose. It  Is  true  there  ia  evidoice  which  tends 
to  flbow  that  he  advised  against  d^ortlng 
Tow^  and  his  cwnpanlons,  and  urged  that 
they  be  put  upon  probation ;  bnt  here  again, 
if  we  accept  this  evidence  as  true,  he  Implied- 
ly recognized  tbe  authority  of  the  oommlttee, 
for,  when  Judgment  luul  been  pronoonoed 
against  than,  he  announced  it,  and  then  ac- 
companied the  committee  as  It  marched  them 
fEom  tbe  dty,  bidding  them  good*by«,  and  tell- 
ing them  to  commnnicate  with  blm  and  be 
would  Inform  tbem  wboi  It  vonld  be  aafft  for 
them  to  return.  His  ads,  Interpreted  by  all 
tbe  drcnmatancea,  oiforee  the  convictlott  that 
be  wna  not  merely  an  alder  and  abettor  In 
everything  dcme,  but  that  he  was  tbe  leading 
wfiMt.  Tbe  evidence  showing  Bradley  active 
partlcUntlon  in  the  affair  Is  mncb  less  di- 
rect and  omvinclng,  but  tbe  jury  were  war- 
ranted  in  finding  blm  guUty  alsa  As  alreftdy 
diown,  he  was  present  from  tbe  be^nnloe 
to  the  end,  attending  the  committee  until 
ttiey  released  the  men  at  tbe  outskirts 
of  Qis  dty.  In  addition  to  flda,  there  Is 
evidence  which  shows  that  be  occupied  a 
prominent  pooUlim  In  die  ring  anrrotindtng 
tbe  men  dnrtng  tbe  trials,  and  tbat  be  appar- 
«itly  kept  a  list  of  tbem  as  they  were  sno- 
oeflslvely  celled  and  disposed  of.  There  Is 
also  evidence  tbat  be  was  In  considtatlon 
with  McDonald  while  the  latter  was  presid- 
ing «s  chairman,  and  that,  when  the  name  of 
a  priBtmer  was  called,  Bradley  would  find 
blm  and  lead  blm  up  for  trial.  As  Is  osnal  in 
SDch  cases,  tbe  evidence  is  in  conflict,  bnt  the 
credibility  of  tbe  witnesses  was  for  tbe  Jury 
to  determine^  and  tbeir  eondnslon  Is  not  sub- 
ject to  review  by  this  court 

Tbroogbout  tbe  foregoing  discnssltHi  we 
bave  assigned  to  tbe  committee  primary  re- 
sponsibility for  all  tbe  proceedings,  hi  fact, 
bowever,  the  purpose  in  taking  the  prisoners 
to  tbe  baU  was  to  bave  tbe  union  Itself  de- 
termine what  ihonld  be  d<me  wttb  tbem, 
and  tfaas  responsibility  fOr  sobseguent  pro- 
oeedlngs  was  ai^wrently  assumed  1^  tbe  un- 
ion at  large. 

til]  It  Is  argned  tbat,  since  the  crtme  of 
kldnapidng  necessarily  includes  the  minor  of- 
fense of  false  Imprisonment  and  assault  In 
tbe  third  degree,  it  was  incumbent  npon  tlM 
court,  nnder  section  9172  of  the  Bevlsed 
Oodes,  to  submit  appropriate  Instmctlons  as 
to  these  offenses,  thus  leaving  it  to  tbe  jury 
to  determine  whether  the  evidence  dlsdosed 
ft  case  of  kidnapping  or  one  of  the  minor  of- 


fenses wly.  For  the  purpose  of  these  caees 
we  may  adopt  the  assumption  of  counsel 
that  every  kind  of  kidnapping  defined  In  the 
statute  includes  the  minor  offenses  mention- 
ed, though  we  by  no  means  concede  that  tbe 
assumption  is  correct ;  nevertheless  we  think 
the  argument  not  maintainable.  The  statute 
recognizes  tbe  rule,  which  prevails  generally, 
that  in  cases  in  which  the  charge  preferred 
includes  minor  offenses  or  different  degrees 
of  the  same  crime,  and  tbe  evidence  la  In 
such  a  condition  that  the  jury  may  And  the 
defendant  guilty  of  a  lower  degree  than  that 
charged,  or  of  an  Included  offense,  It  is  in- 
cumbent upon  the  court  to  so  formulate  the 
charge  as  to  enable  the  Jury  to  And  accord- 
ing to  their  view  of  what  the  evidence  jus- 
tifies. In  many  instances,  however,  the  evi- 
dence Is  SQCh  as  to  show  that  the  defendant 
is  either  guilty  of  tbe  offense  charged  or  is 
entitled  to  an  acquittal.  In  such  cases  the 
court  may  not  be  put  in  error  for  refusing 
or  failing  to  instruct  as  to  the  lower  degree 
or  the  induded  offense.  The  following  cases 
are  lliustratlve:  State  v.  Calder,  23  Mont. 
S04,  60  Pac.  003;  State  v.  McGowan,  88 
Mont  422,  93  Pac.  OK!;  State  v.  Jones,  48 
Mont  tS05,  189  Pac.  441 ;  Stevenson  v.  Unit- 
ed States,  162  U.  S.  313,  16  Sup.  Ct  839,  40 
L.  Ed.  980;  People  v.  Barney,  114  Cal.  664; 
47  Pat  41;  Robinson  v.  State,  84  Ga.  674, 
11  S.  E.  544;  CroweU  v.  People,  100  111.  50a 
60  N.  E.  872;  State  v.  Alcorn,  137  Mo.  121, 
38  S.  W.  548;  Thurman  v.  State,  32  Neb. 
224,  49  N.  W.  SS8;  Good  v.  State,  1  Lea 
(Tenn.)  293.  See,  also,  12  Cyc.  640;  Mc- 
Claln  on  Criminal  Law,  {  391. 

The  evidence  epitomized  above  points  to 
but  one  of  two  conclusions,  viz.,  that  the 
defendants  committed  the  crime  of  kidnap- 
ping by  participating  In  the  proceedings,  or 
that  they  were  only  curious,  innocent  spec- 
tators of  tbe  crime  committed  by  others. 
There  can  be  no  doubt  that  Towey  was  kid- 
napped by  some  body  of  persons,  because  he 
was  seized  and  held  and  detained  against 
his  will  until  it  was  determined  that  he 
must  leave  tbe  dty,  and  that  he  was  then 
compelled  to  do  sa  There  is  no  doubt  that 
his  pers<mal  liberty  was  violated,  within  the 
meaning  of  the  statute  defining  the  crime  of 
false  imprisonment  (Bev.  Codes,  {  8324). 
There  is  no  less  doubt  however,  that  the 
invasion  of  his  liberty  was  such  as  to  consti- 
tute the  aggravated  offense.  The  only  ques- 
tion really  controverted  In  tbe  evidence  was 
whether  the  defendants  were  participants. 
Therefore  the  only  office  the  requested  in- 
struction could  bave  served  would  have  been 
to  give  the  Jury  the  opportunity  to  return 
a  compromise  verdict  The  court  was  not  re- 
quired to  give  it  for  Ibla  purpose.  State  r. 
McGowan,  supra.  ' 

In  our  opinion,  the  defendants  were  prop- 
erly convicted.  Hence  the  Judgment  and  or- 
der In  each  case  must  be  affirmed. 

Affirmed. 

BANNER  and  HOLLOWAY,  3J^  concur. 
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KBBI^  T.  OBEBN.   (No.  8K1S.) 
<SapTeine  Ooart  of  HoDtana.   May  25,  1015.) 

1.  Sales  ^=>434— Vendob's  Breach  ot  Con- 
THACT — Action  fob  Damages — Pleading. 

A  complaiot,  alleging  that  defendant  sold 
to  plaintiff  wheat  for  spring  seeding  warranting 
It  to  be  apring  wheat,  that  plainaS  sowed  it 
and  tended  it  properly,  but  It  did  not  produce 
a  crop  because  it  was  fall  wheat,  and  was  there- 
fore worthless  and  of  no  value  to  the  plaintiff, 
and  that  he  did  not  and  could  not  ascertain  that 
it  was  not  apring  wheat  as  warranted,  but  that 
defendant  knew,  or  could  with  reasonable  dil- 
igence have  ascertained,  that  fact,  sufficiently 
charged  a  warrant  of  character  and  gnaiity  by 
the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  S§  1234-1238;  Dec.  Dig.  «=»434.] 

2.  Sales  ^2GS— Wabrantt  —  Sepbesbnta- 
ti0n8  bt  buyeb. 

It  was  the  duty  of  a  seller  of  wheat  for 
spring  seeding  to  know  that  that  delivered  was 
of  the  character  and  gaality  represented,  and 
if  it  was  not,  the  responsibility  was  on  the  sell- 
er, in  the  absence  of  an  acceptance,  with  knowl- 
edge, by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  §S  762,  764,  765;  Dec.  Dig.  «=>288.] 

S.  Sales  «=>442  —  Breach  of  Wabbahtt— 

Pleading — Ibbues  and  Pboov. 

Though  plaintiff  alleged  that  wheat  sold 
to  him  by  defendant  as  spring  wheat  for  seeding 
was  in  fact  fall  wheat,  and  was  therefore  worth- 
less and  of  no  value  to  him,  he  could  still  re- 
cover for  such  damages  as  were  proximately 
caused  by  defendant's  failure  to  furnish  the 
kind  of  wheat  represented,  though  that  deliver- 
«d  was  not  altogether  worthless  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Die.  U  1284r-1801;   Dec.  Dig.  «=:>442.] 

Appeal  from  District  Oonrt,  Flatbead  Goun- 
tj;  J.  E.  Erickson,  Judge. 
"   Action  by  F.  W.  Eeeler  against  S.  L.  Grem. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

P.  U.  WlBbon,  of  Poison,  ftv  ^;ipellant 

SANNER,  J.  The  complaint  alleges,  in 
substance,  that  on  April  1,  1913,  the  defend- 
ant sold  to  the  plaintiff  145  bushels  of  wheat 
for  spring  seeding,  warranting  said  wheat  to 
be  spring  Fife  wheat;  that  after  properly 
prq;iaiing  the  ground,  plaintiff  properly  sow- 
ed the  wheat  upon  97  acres  and  used  care 
and  diligence  to  make  the  same  produce  a 
crop ;  that  said  wheat  did  not  produce  a  crop 
because  It  was  not  spring  wheat,  but  fall 
wheat,  and  was  therefore  worthless  and  of 
no  value  to  the  plaintiff;  that  he  did  not 
know  and  could  not  ascertain,  prior  to  the 
summer  of  1913,  that  the  wheat  was  not 
spring  Fit6  wheat  as  warranted,  but  that  de- 
fendant knew,  or  could  with  reasonable  dili- 
gence have  ascertained,  that  fact  when  he 
delivered  said  wheat  to  the  plaintiff.  The 
complaint  then  fixes  the  damages  in  gross  at 
$683.50  and  in  paragraph  X  avers: 

"That  on  said  97  acres  of  land,  there  sprang 
up  and  grew  this  year  [1913]  a  thin,  scattering 
crop  of  spring  wheat  which  plaintiff  believes 
was  from  seed  scattered  to  the  ground  during 
the  harvest  of  1912;  which  plaintiff  has  careful- 


ly cat,  stacked,  and  threshed,  which  is  of  tfie 
reasonable  value  of  $181.18,  to  which  amoiuit 
ttie  defendant  is  justly  entitled  to  credit" 

Judgment  is  asked  for  $502^.  After  an- 
swer and  trial  upon  the  merits,  Judgment  for 
the  plaintiff  for  $300  was  entered  on  the 
verdict  of  the  Jury.  From  that  Judgm^t 
this  appeal  is  taken. 

[1,2]  But  one  question  is  presented,  viz., 
Does  the  complaint  state  a  cause  of  action? 
The  defendant  insists  that  it  does  not,  for 
two  reasons,  viz. :  It  contains  no  allegation 
that  defendant  "had  knowledge  of  the  variety 
of  the  wheat  he  sold,"  and  it  attempts  to 
state  a  cause  of  action  based  upon  the  total 
worthlessness  of  the  wheat  sold,  which  Is 
negatived  by  the  aUegationa  of  paragraph  X 
above  quoted.  We  see  nothing  in  either  ob- 
jection. As  to  the  first,  the  allegatlous  are 
clearly  sufficient  to  charge  a  warranty  of 
character  and  quality  by  tlie  seller ;  It  Is  his 
duly  to  know  that  the  goods  delivered  were 
of  that  character  and  quality,  and  if  they 
were  not,  the  responsibility  Is  his.  in  the  ab- 
sence of  an  acceptance  with  knowledge  by 
the  buyer.  H<^Cman  v.  Dixon,  105  WlB.  Slfi^ 
81  N.  W.  491,  76  Am.  St.  Rep.  916. 

[3j  As  to  the  second:  Paragraph  X  does 
not  admit  that  the  scattering  crop  came 
from  defendant's  seed,  but  avers,  in  tfect; 
that  it  was  a  volunteer  crop  from  seed  scat-' 
tered  in  the  harvest  of  1912.  The  theory 
under  which  be  harvested  and  gave  credit 
for  this  volunteer  crop  manifestly  was  that 
his  duty  to  the  defendant  required  him  to 
minimiw  his  damage  so  for  as  might  be,  and 
of  this  the  defendant  cannot  complain.  But, 
though  the  facts  were  as  nrged  by  the  def«id- 
ant,  the  plaintiff's  cause  of  action  would  not 
be  destroyed.  If  not  all,  bat  only  a  part,  of 
the  wheat  was  worthless,  the  plaintiff  could 
still  recover,  under  the  allegations  of  faia 
complaint,  for  such  damages,  as  were  proxi- 
mately caused  by  the  defradant'a  fBUnn  ao 
far  as  that  could  be  ascertained. 

The  judgment  Is  aflbved. 

Affirmed. 

BRANTLY,  a  J„  and  HOLLOWAY,  J^ 
concur. 


ANDERSON  v.  COOLIN  et  aL 
(Supreme  Court  of  Idahow   May  20,  1815.) 
1.  Admission  of  ATTOBinETS  to  PBAano— 

STATUTOBT  REqUIBElCENTS. 

Section  3900,  Rev.  Code&  provides:  "Any 
citizen  or  person,  resident  of  this  state,  who  has 
bona  fide  declared  his  intention  to  oecome  a 
citizen  in  the  manner  required  by  law,  of  the 
age  of  twentj'-one  years,  of  good  moral  char- 
acter, and  who  possesses  the  necessary  qualift- 
cadons  of  learning  and  ability,  is  entitled  to  ad- 
mission as  attorney  and  counselor  in  all  courts 
of  this  state."  Bat,  before  being  admitted  as 
such  attorney  and  counselor,  as  provided  by 
section  3991,  Rev.  Codes,  as  amended  by  Sess. 
Laws,  1900,  p.  110,  "most  produce  saosfacto- 
ry  testimonials  of  good  moral  cbaiaoter,  and 
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*  *  *  nnderfo  a  strict  examination  in  open 

court  as  to  his  qualificatioDs,  by  the  justices 
o(  the  Supreme  Court."  Section  3994,  Kev. 
Codes,  as  amended  bj  Sess.  Laws  1911,  p.  338, 
provides:  "The  examination  mar  be  dispensed 
with  in  the  case  ot  any  person  who  has  been 
admitted  to  practice  law  under  license  or  certifi- 
cate from  the  bigbest  court  of  another  state 
or  territory,  and  Ikaa  *  *  *  thereafter  actu- 
ally engaged  in  the  practice  of  law  as  a  principal 
occupation  for  not  less  than  three  years  immedi- 
ately preceding  with  [the]  date  of  application 
for  admission  to  practice  in  this  state,  and  who 
ia  in  good  standing  aa  such." 
2.  Roll  or  Attobncts. 

Section  SSOS,  Rev.  Codes,  provides:  "Each 
clerk  must  keep  a  roll  of  attorneys  and  coun- 
selors admitted  to  practice  by  the  court  of  which 
he  ia  clerk,  which  ndl  must  be  signed  by  the 
person  admitted  before  ht  zccelTas  a  license." 

3l  ATTORmcra  PBAonoma  Wtibottt  Lioxim 
—Contempt. 

Section  3990,  Rev.  Codes,  provides,  in  sub- 
stance, that  if  any  person  shall  practice  law  in 
this  state  iQ  any  court,  except  a  iastice's  court, 
withoat  baving  received  a  ficense  as  attorney 
and  counselor,  he  is  guilty  of  a  contempt  of 
court 

4.  ATToanirr  and  Cuent  ^s>3— Admission 
or  Attounets  to  Pbactice— Jueisdiction. 
Under  the  amendment  to  section  3991.  Bev. 
Codes,  supra,  the  admission  of  attorneys  of  sis- 
ter states  and  territories  to  practice  in  all  the 
courts  of  tbia  state  is  placed  wholly  within  the 
jurisdiction  of  the  Supreme  Court  of  this  state, 
SD'I  the  law  does  not  authorize  the  admission  of 
sucb  attorneys  by  the  district  courts. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  (  1 ;  Dec.  Dig.  (S=»3.] 

6w  DiSBABUENT  OP  ATTOBNET— GROUNDS. 

Subdivision  4  of  section  4002,  Rev.  Codes, 
provides,  as  one  of  the  caoses  for  which  an  at- 
torney may  be  disbarred  or  suspended:  "L«iid- 
ing  bis  name  to  be  need  as  an  attorney  and 
counselor  by  any  other  person  who  is  not  an 
attorney  and  counselor,*'  and  r^rolarly  admit* 
ted  to  practice. 

4.  Resident  ATTOBNSTs--SxonxNo  or  Puud- 

INGS. 

Sec.  4198,  Rev.  Codes,  provides:  "All  plead- 
ings filed  In  the  district  courts  or  Supreme  Court 
of  this  state  shall  be  signed  hy  a  resident  at- 
torney of  the  state  of  Idaho,  who  shall  state 

his  residence  or  postoffice  address ;  and  the 
name  of  a  resident  attorney  shall  be  endorsed 
on  all  summons  issued  out  of  the  district  courts, 
and  all  pleadings  required  to  be  verified  shall  be 
▼erifled  by  a  party  to  the  action,  or  any  attor- 
ney residing  in  the  state  of  Idaho  and  regularly 
admitted  to  practice  in  the  courts  of  tbia  state." 

7.  Attoenby  and  Client  ^=9lO  —  Nonbesi- 
DENT  Attobkets— Association  wztu  Resi- 
dent Attornet— Necessity. 

Nonresident  attorneys,  who  are  admitted 
to  practice  in  this  state  under  section  8994, 
Rev.  Codes,  aa  amended,  sunra,  in  order  that 
they  may  be  permitted  to  appear  in  the  courts 
of  this  state,  must  associate  with  them  a  resi- 
dent attorney  who  has  been  regularly  admitted 
to  practice  in  the  courts  of  this  state,  who  shall 
be  held  primarily  responsible  by,  and  answer- 
able to,  the  courts  of  this  state,  for  all  pro- 
ceedings had  in  connection  with  the  litigation  in 
which  they  are  so  employed  before  the  courts 
of  this  state.  Said  employment  of  a  resident 
attorney  is  not  to  be  a  mere  subterfuge,  but 
bona  fide  and  in  good  faith,  and  for  which 
services  said  attorney  is  entitled  to  charge  and 
recdve  adequate  compensation. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Clwnt,  Cent  Dig.  {  14;  Dec  Dig.  «s:>10.] 
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8.  Attobnkt  xwd  Olebut  •nil  —  NbNBBSi- 
dent  Attoenet— Stbikino  Name  fboh  Pa- 

FBBS. 

Upon  motion  an  order  will  be  made  by  this 
court  striking  the  name  of  a  person  who  has 

not  been  regularly  admitted  to  practice  in  the 
courts  of  this  state,  or  by  comity  extended  upon 
application  by  the  court,  from  all  original  files 
and  briefs,  where  the  name  of  said  person  ap- 
pears ;  and  he  will  be  denied  the  right  to  appear 
m  this  court  or  the  district  courts  of  this  state 
as  an  attorney  and  counselor  until  he  has  fully 
complied  with  all  of  the  requirements  of  the 
statutes  of  this  state  govemiag  the  admission 
of  attorneys  snd  counselors  to  practice  law  In 
this  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  gS  15.  36;  Dec.  Dig.  «^11.3 

9.  AlPPEAL  and  Ebbor  <$=^767 — Bbiets— Dis- 
kebpectful  Language — Right  to  Strike. 

A  motion  will  be  snstained  to  strike  from 
the  files  briefs  couched  in  language  disrespectful 
to  the  court  and  court  officers,  and  unbecoming 
an  attorney  and  officer  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3102;   Dec.  Dig.  «=>7e7.] 

Action  by  W.  A.  Anderson  against  Andrew 
Coolln  and  others.  Judgment  for  defendants, 
and  plaintiff  appealed,  and  moves  to  strike 
from  all  papers  filed  in  the  cause  the  name 
of  an  attorney  not  admitted  to  practice  In 
the  state,  and  to  strike  from  the  flies  a  brief 
couched  in  language  disrespectful  to  the 
court  and  court  officers  and  unbecoming  an 
attorney.  Blotlon  sustained. 

Motion  to  strike  £rom  all  papen  filed  In 
a  cause  the  name  of  an  attoraey  iu>t  ad- 
mitted by  law  to  practice  In  this  state,  and 
to  strike  from  the  flies  In  the  case  a  brief 
condied  In  language  disrespectful  to  the  court 
and  court  officers,  and  unbecoming  an  attor- 
ney, which  motion  was  sustained. 

J.  F.  Allshle,  of  Cceur  d'Alene,  E.  N.  La 
Velne,  of  St  Maries,  and  Peacock  A  Ludden, 
of  Spokane,  Wash.,  for  api)ellant  W.  F. 
McNaughton,  of  Cceur  d'Alene,  for  respond- 
ents. 

BUDGB,  J.  W.  B.  Mitchell  appeared  In 
the  district  court  of  the  Eighth  judicial  dis- 
trict of  Idaho  as  an  attorney  In  the  case 
wherein  W.  A.  Anderson  was  plaintiff  and 
Andrew  Coolln,  W.  B.  Mitchell,  trustee,  E.  H. 
Berg,  trustee,  Charles  W.  Beardmore,  and 
Washington  Trust  Company,  a  corporation, 
were  defendants.  An  appeal  from  the  judg- 
ment In  said  cause  is  now  pending  In  this 
court.  In  which  the  said  W.  B.  Mitchell  ap- 
pears as  attorney  for  the  respondents,  la 
whose  behalf  he  prepared,  filed,  and  served 
upon  counsel  for  the  appellant  a  brief  In 
said  cause.  On  May  3,  1915,  counsel  for  ap- 
pellant filed  a  motion  In  this  court — 

"to  strike  from  all  the  papers  and  files  originally 
filed  in  this  court  the  name  of  W.  B.  Mitchell 
as  attorney  for  respondent,  •  •  •  upon  the 
ground  that  the  said  W.  B.  Mitchell  is  not  an 
attorney  admitted  or  entitled  to  practice  ia  Uie 
courts  of  Idaho,  and  upon  the  further  ground 
that  the  district  court  has  no  power  or  author- 
ity to  permit  an  attorney  to  practice  law  In  this 
state,  and  particularly  no  authority  to  penntt 
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«r  grant  him  Isare  to  appear  in  this  coart,  and 
that  the  district  judge,  from  whose  decision  this 
appeal  is  prosecut&d,  has  never  pretended  or 
purported  to  grant  such  leave,  and  upon  the 
further  ground  that  the  records  and  61ea  in  this 
case  show  that  the  said  W.  B.  Mitchell  Is  not 
entitled  to  b«  extended  the  right  to  appear  as 
attorney  Cor  any  litigant  bj  coarteaj  or  other- 
wiae." 

[1]  Section  8990,  Rev.  Codes,  provides: 

"Anj  citizen  or  person,  resident  of  this  state, 
who  has  bona  Sde  declared  his  intention  to  be- 
come a  citizen  in  the  manner  required  by  law, 
of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  necessary 
qualifications  of  learning  and  ability,  is  entitled 
to  admission  as  attorney  and  counselor  in  all 
courts  of  this  state." 

Section  8091,  Rev.  Codes,  as  amended  by 
Sess.  Laws  1909,  p.  110,  provides: 

"Every  applicant  for  admission  be  an  attomfv 
and  counselor  must  produce  satiafactory  testi- 
monials of  good  moral  character,  and,  except 
as  hereinafter  provided,  undergo  a  strict  exam- 
ination in  open  court  as  to  his  qualifications, 
by  the  Justices  of  the  Supreme  Court." 

Section  8992,  Rev.  Codes,  provides: 
"If,  upon  such  azamination  in  the  Sopreme 
Court,  the  applicant  is  found  qualified,  the  court 
shall  admit  bim  aa  attorney  and  counselor  in 
all  the  courts  of  this  state,  and  shall  direct  an 
order  to  be  entered  to  thai  effect  upon  its  rec- 
ord, and  that  a  certificate  of  sach  record  be 
given  to  him  by  the  clerk  of  the  court,  wUdk 
certificate  ia  hU  Ikense." 

SectiDn  8993,  Ber.  Codes,  provides: 

"Bvery  person,  before  receiving  license  to  prac- 
tice law,  shall  take  the  oath  prescribed  by  law, 
and  shall  pay  to  the  state  treasurer  the  sum  of 
twenty-five  dollars  for  the  use  of  the  state 
library  fund,  and  the  clerk  of  the  court  shall 
require  of  the  person  so  admitted  the  receipt 
of  the  said  treasurer,  before  issuing  such  license, 
and  in  no  case  shaU  the  oath  be  administered 
or  the  license  issued  until  such  receipt  Is  pro- 
doced  and  filed  in  the  office  of  the  clerk." 

[2]  Section  3993,  Rev.  Codes,  provides: 
"Each  clerk  must  keep  a  roll  of  attorneys  and 
couuKelors  admitted  to  prnctice  by  the  court 
of  which  be  is  clerk,  which  roll  must  be  signed 
by  the  person  admitted  before  he  receives  a 
license." 

[3j  Section  3996,  Rev.  Codes,  provides: 
'"If  any  person  shall  practice  law  in  any  court, 
except  a  justice's  court,  without  having  received 
a  license  as  attorney  and  counselor,  he  Is  guilty 
«f  ■  contempt  of  court." 

[«]  The  district  courts  of  this  state,  prior 
to  the  amendment  of  section  3991,  Rev.  Codes, 
snpra,  were  authorized  to  admit  applicants 
to  practice  as  attorneys  and  counselors  in 
the  district  courts  of  this  state  upon  like 
testimonials  and  examinations  as  are  re- 
<]alred  now  to  be  furnished  and  taken  in  the 
Supreme  Court,  but  are  not  now  so  au- 
thorized. 

Section  3997,  Rev.  Codes,  provides  the  duty 
of  an  attorney  and  counselor,  by  the  provi- 
sions of  which,  be  is  required,  Inter  alia,  to 
support  the  Constitution  and  laws  of  the 
United  States  and  this  state,  and  to  maintain 
the  respect  due  to  the  courts  of  justice  and 
Judicial  officers.  Rules  of  duty  are  further 
prescribed  In  this  section,  which  are  In- 
tended  to  regulate  and  control  the  conduct  of 
attomeys  and  counselors  with  regard  to  the 


public  and  to  those  In  wboae  bdialf  they  ap- 
pear In  court  and  exercise  their  ai^roptiate 

functions. 

fS]  Section  4002,  Rev.  Codes,  provides  Qiat 
an  attorney  Is  subject  to  the  authority  of  the 
courts,  and  may  be,  for  cause  shown,  sus- 
pended or  removed  and  deprived  of  the  right 
to  pursue  his  profession,  by  the  Suprrane 
Court  Tliis  may  be  for  any  of  the  causes 
enumerated  in  said  section,  arising  after  hla 
admission  to  practice.  SnMlvi^on  4  of  sec- 
tion 4002,  supra,  proTldes,  as  one  ot  the 
causes  for  which  an  attorney  may  be  re- 
moved or  suspended,  the  following: 

"Lending  his  name  to  be  used  as  an  attorney 

and  counselor  by  any  other  person  who  Is  wrt 
an  attorney  and  counselor." 

Said  subdivision  applies  to  regularly  ad- 
mitted resident  attorneys  of  this  state  who, 
with  knowledge  permit  the  use  of  their 
names  by  persons  who  have  not  beat  ad- 
mitted either  upon  examination  before  the 
Supreme  Court  of  this  state  or  npon  motion 
as  provided  by  section  8994,  Rer.  Codes,  as 
amended  Sees.  Laws  1911,  pu  838,  result- 
ing In  sneh  unauthorised  persons  appearing 
as  attomeya  and  counselors  In  the  courts  of 
this  state. 

All  of  tha  foregoing  provisions  of  the  stat- 
ute were  enacted,  not  only  In  the  Interest  of 
those  who  empliv  the  serrioes  of  attorneys, 
but  In  the  Interest  of  the  public  at  large. 

Section  3994,  Ber.  Code^  as  amended,  su- 
pra, provides: 

"The  examination  may  be  dispensed  wltii  la 
the  case  of  any  person  who  has  been  admitted 

to  practice  law  under  license  or  certificate  from 
the  highest  court  of  another  state  or  territory, 
and  has  been  thereafter  actoaUy  engaged  in 
the  practice  of  law  as  a  principal  occupation  for 
not  less  than  three  years  immediately  preced- 
ing with  [the]  date  of  application  for  admission 
to  practice  in  this  state,  and  who  is  in  good 
standing  as  such.  The  court  shall,  before  ad- 
mitting such  person,  require  the  production  of 
his  license  or  certificate  and  an  affidavit  of  hia 
standing,  and  shall  satisfy  Itself  by  questioning 
the  applicant  under  oath,  and  such  other  meana 
as  it  may  adopt,  that  he  has  been  engaged  in 
actual  practice  as  above  stated." 

It  will  be  conceded  that  the  terms  and  con- 
ditions of  the  admission  of  an  attorney  to 
practice  law,  or  to  continue  In  the  practice  of 
law,  as  well  as  his  powers,  duties,  and  privi- 
leges, are  proper  subjects  of  legislative  con- 
trol, to  the  same  extent  and  subject  to  the 
same  limitations  as  In  the  case  of  any  other 
profession  or  business  that  Is  created  or  reg- 
ulated by  statute.  It  is  a  privilege  or  fran- 
chise that  Is  extended  by  legislative  enact- 
ment, conditioned  upon  a  compliance  with 
the  statutes  regulating  the  practice  of  the 
law  and  the  conduct  of  the  attorney  in  his 
private  life  and  dealings  with  the  public,  and 
the  respect  due  the  courts  of  Justice  and  Ju- 
dicial officers.  The  L^lslature  may  rightfully 
provide  under  what  circumstances  and  condi- 
tions attorneys  may  appear  before  the  courts 
of  this  state  in  the  practice  of  tbetr  profession, 
as  well  aa  to  provide  that  certain  acta  shall 
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hSTe  been  performed  before  tbe  wchlnery  of 
Qw  courtB  U  pat  in  operation. 
(•]  Be^n  4188»  Bev.  Codes,  prortdea: 
"All  pleading*  flied  In  the  district  eoarts  or 
Supreme  Court  of  thii  state  ahall  be  signed  by 
s  resident  attornej  of  the  state  of  Idaho,  wbo 
(Aall  state  bis  residence  or  post  office  address; 
and  tb«  name  of  a  resident  attorney  shall  be 
indorsed  on  all  summons  issued  out  of  the  dis- 
trict courts,  and  all  pleadings  required  to  be 
verified  shall  be  TeriSed  by  a  party  to  the 
action,  or  any  altomey  residing  in  the  state  of 
Idaho  snd-  regtdarly-'  admitted  to  piactica  In 
the  eonrto  of  tbli  state." 

[I,  •]  Where  nonresident  attonieirs  are  ad- 
mitted to  practice  In  this  state  under  section 
8904,  as  amended,  Mpn,  it  Is  necessary,  In 
order  that  they  be  permitted  to  appear  In  the 
conrts  of  this  state,  th^  fliey  have  sseodated 
nith  them  a  resident  attorafl/,  whoee  name 
shall  appear  npon  all  pleadings  filed  in  the 
district  court  or  in  the  Snpreme  Court,  and 
whose  residence  or  post  office  address  aball 
be  hsdnsed  upon  the  sommons  Issned  ont  (tf 
the  district  eoort ;  and  all  pleadings  required 
to  be  verified  shall  be  verlfled  by  a  party  to 
the  action,  or  any  attorney  reeidlnff  In  the 
state  of  Idaho  dnil'tegnlariy  admitted  to 
practloe  In  the  courts  of  this  state,  nils  sec- 
tltm  Is  Intnkded  to  proTlde  Cor  the  employ. 
meat  at  a  reddent  attmrney  of  thia  state,  who 
diall  be  held  prlnarUy  responsible  by,  and 
answerable  to,  the  eourts  of  this  state  for  all 
proceedings  had  in  connection  with  the  llttga- 
ttcn  before  the  courts.  The  emptaynent  of 
resident  attorneys  under  tUa  aectloa  Is  not- 
to  be  considered  as  a  mere  sobterfnge,  or  that 
ttiere  Is  a  conqtUance  wlth'the  spirit  of  sidd 
■ectlon,  where  an'  arrangement  la  made  that 
the  name  of  an  attorney  may  be  need  as  an 
aooonunodatloB  only.  ThB  anplt^ment  mast 
be  bona  fide  and  in  good  fslUi.  Coolrts  wlU 
look  to  resident  counsel  in  the  first  instance, 
and  reanire  at  their  bands  the  same  careful 
oonslderallon  and  attention  to  the  business 
Uiat  Is  Intmsted  to  tbilx  car^  when  assodat* 
ed  with  ooonset  Of  sister  states  or  territories, 
as  If  they  vere  oondnctlng  such  cases  alone. 
Their  llabUlty  will.  In  erery  Tespect;  be  the 
same  when  associated  with  counsel  who  are 
not  realdents  ot  the  state  as  It  wonld  under 
any  otber  cbroomstancea.  An  attorney  of  this 
state  lending  his  name  to  be  used  aa  an  at* 
tom^  and  connstior  by  any  other  person  Who 
is  not  nn  attorney  and  oonnselor,  witMn  tbe 
meaning  at  the  provisions  of  our  statutes  reg<- 
nlatlng  the  right  to  practice  law  in  this  state, 
Is  snhjeet  to  disbarment;  and  for  that  reasoi 
resident  oonnsd  are  sntltled  to  lAarge  and 
exact  an  adeiinate  fee  for  serrtoes  raidered 
when  associated  with  counsel  who  are  not  res- 
idents of  t**^  state. 

It  is  conceded  that  W,  B.  MItcihell  has  not 
been  admitted  to  practloe  law  in  this  state 
under  the  providons  sectiott  8991,  Rer. 
Codes,  as  amended,  snpra,  or  under  the  pro- 
TUont  at  section  8991,  Rer.  Codes,  as  amend- 
ed, supra;  in  other  words,  the  said  W.  B. 


Mitchell  has  not  been  admitted  either  upon 
an  examination  in  open  court  or  under  Ucenae 
or  certificate  from  the  highest  court  of  anotti- 
er  atate  or  territory,  under  which  certificate 
or  license  he  has  been  engaged  In  the  practloB 
of  law  as  a  principal  occupation  tar  not  less 
than  three  years  immediately  precedli^  the 
date  of  application  for  admission  to  practloe 
in  thia  state.  This  being  true,  his  appear- 
ance in  this  court,  as  well  as  in  the  district 
court,  was  not  authorized  by  tbe  laws  of  this 
state; 

We  do  not  wish  to  be  understood  as  hold- 
ing that  the  district  courts,  as  well  as  this 
court,  have  not  the  inherent  power,  as  a  mat- 
ter of  comity,  to  permit  an  attorney  frcmk  a 
sister  state  or  territory  to  present  argument 
In  any  pending  case,  but  even  this  prerogativp 
should  not  be  abused,  and  where  attorneys 
from  sister  states  or  territories  have  busmess 
which  requires  their  intermittent  appearance 
In  tbe  courts  of  this  state,  It  Is  quite  proper 
that  they  should  ccanidy  with  the  proTlslons 
ot  0»  laws  of  Oils  state  regulating  the  right 
to  engage  in  tbe  practice  of  their  profession 
within  this  Jurisdiction. 

It  is  -therefore  ordered  that  the  name  ot. 
the  ssid  W.  B.  Mitchell,  as  an  attorney,  be. 
and  tbe  same  is  hereby,  stricken  from  all  of 
the  papers  and  flies  originally  filed  in  this 
oourt;  and  It  la  furthw  (HTdered  fliat  the  said 
W.  B.  Uitdieil  is  hereby  pEoblbUed  from  fur- 
ther appearing  as  an  attorney  in  this  court, 
or  In  the  district  courts  ot  this  state,  until 
such  time  as  he  has  fully  complied  wtth  the 
proTlslims  of  the  statutoi  <tf  this  state  reg- 
ulating the  right  ai  an  attorney  to  engage  in 
the  practice  of  law  In  tills  Jurisdiction. 

[I]  Counsel  tar  aroellant  also  mored  Oils 
court — 

"to  strike  from  m  files  the  brief  entitled  'Se- 
sposdeDt^  Answer  Brief,*  and  slnied  as  fo^ 
lows:  'W.  B.  M^tebell,  Attorney  Tor  Rewmd- 
ents  by  leave  of  District  Court,  •  •  • '  for 
the  reason  that  said  brief  is  couched  In  Ian- 
guage  disrespectful  to  the  court  and  oourt  of- 
ficers and  unbecoming  an  attorney  and  officer 
of  the  court,  and  that  it  Is  devoted  largely  and 
dilefly  to  personalities,  vituperation,  and  abuse 
which  Is  to  no  way  c<mnected  with  or  supported 
by  the  record  In  the  ease.  *  •  •  •* 

We  bavs  ekamloed  the  brief  desUmatsd 
"Bespondenti'  Answer  Bxte(»  and  find  that 
it  Is  sobjact  to  the  motion,  and  Is  derated 
largely  to  personalities,  Tlboperatlfm,  and 
abuse  directed  against  one  of  the  attorneys 
tor  the  apiiellaDt  which,  from  the  ^ts  In 
thds  ease,  are  unwarranted,  and  can  be  of  no 
aairistuoe  to  this  oourt  In  reaching  a  ooi^ 
sect  determination  of  the  legal  questions  in- 
vdlved.  Be^Kmdaitir  answer  brief  Is  baxaby 
stricken  from  the  files.  The  respondents  in 
this  case,  however,  are  aUowed  80  days  with- 
in wbtch  to  file  and  serve  a  substttute  bflef 
in  lUrn  of  respondents*  answer  brief. 

SUhUVJLS,  a  and  M  O&OAN,  J.,  eon- 
em 
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8AMDBBS  T.  OITY  07  OOHtlB  IVALBNEl 
'  et  aL 

(Sapreme  Ooart  of  Idaho.   May  24, 

1.  MimiCIPAI.  COKPOBATXONS  4s>29— AiniKZ- 

ATXOH  or  i^BBTtoBT— GonnauotTS  Lands— 
8TATirrES. 

Section  9  of  the  act  of  Februarv  9,  1899 
(Laws  1899,  p.  109),  was  not  amended  or  re- 
pealed, either  directly  or  by  implication,  by 
the  act  of  Marcti  8,  1905  (Laws  1905,  p.  891), 
prescribing  the  method  for  annexing  adjacent 
territory  to  cities,  towns,  or  villages. 

{Eii.  Note.— For  other  cases,  see  Mani(^>al 
CoH^rattena,  Geot*  Dig.  H  66-76;  Dec.  Dig. 

2.  UUNIOIPAL  OOBFOBATTONS  «S929— ANNBX- 
ATION— "CorTTIOUOUS  TKIRITOBT." 

Eeld,  that  under  the  facts  of  this  case, 
where  it  appears  that  the  right  of  way  of  the 
Inland  Empire  Railway  Company,  200  feet  in 
width,  intervened  between  the  city  of  GcEUr 
d'Alene  and  the  Taylor  Park  addition  to  Coaur 
d'Alene,  the  territory  sought  to  be  annexed, 
at  the  time  the  annezatioD  ordinance  was  pass- 
ed OD  July  26,  190T,  said  territory  came  prop- 
erly within  the  purview  of  contiguous  or  adja- 
cent territory  under  the  provisions  of  said  sec- 
tion 9  of  the  act  of  1^.  and  was  at  that 
time  legally  annexed  to  the  dty  of  Ccnir 
d'Alene.  Hatch  v.  GoDsamera  Co.,  Ltdy  1? 
Idaho,  218,  104  Pac.  670,  40  L.  A.  (N.  S.) 
263,  cited  and  followed. 

TGd.  Note.— For  other  cases,  see  Manidpal 
Oor^OTatlona,  CenL  Dig.  |8  66-78;  Dee.  Dig. 

'  For  other  definlfioDS,  see  Words  and  Phrasei^ 
Seoowi  Series,  Gontiguoos  Territory.] 

Appeal  from  District  Court,  Kootenai 
County ;  Robert  N.  Dunn,  Judge. 

Action  by  Lewis  Sanders  against  the  City 
of  Cceur  d'Alene  and  another,  to  perpetually 
enjoin  collection  of  a  tax  on  property  In  an 
ajinexed  district.  From  a  Judgment  for  re- 
spondents, plaintiff  appeals.  Affirmed. 

B.  N.  La  Velne,  of  St  Maries,  and  W.  F. 
Morrison,  Jr.,  of  Cceur  d'Alene,  for  appellant 
McNaugbton  &  Berg,  of  Goenr  d'Alene,  for  re- 
spondents. 

BTTDOBt  J.  The  appelXant  commoiced  this 
action  In  the  district  court  of  the  BUfhth  Ju- 
dicial distelct  of  Kootenai  county,  to  perpetu- 
ally enjoin  the  dty  of  Goeur  d'Alene,  a  munic- 
ipal cwporatlon,  and  Fred  B.  Wannacott,  ae- 
sessor  and  ex  oflldo  tax  coUectw  <A  Kootoiai 
cotmty,  respondents  from  enforcing  the  col- 
lection of  a  special  dty  tax  levied  against  the 
pn^KTty  of  the  appellant,  whichi  with  the 
penalty  and  coets,  amounts  in  all  to  yi6.06L 
Xhe  facta  in  this  case  were  stipulated  and 
aobmltted  to  the  court,  a  Jury  being  expreaaly 
waived.  Judgment  was  entered  in  favor  of 
reqwndent  Tbia  is  an  appeal  from  the  Sudg- 
ment 

As  the  facts  sUpnlated  are  somewhat  rein* 
mlnous,  we  do  not  think  It  la  necessary  to  set 
them  out  in  btec  verba.  They  redte  that  the 
plaintiff  Is  a  dtlzen  <rf  the  United  States,  the 
defendant  Is  a.  nunld^  coi;poraticu^  and 
Fred  EL  Wannacott  was,  at  the  times  iQeB^ 
titHied  in  plaintiff's  complaint,  the  assessor 


and  ex  oflklo  tax  collector  of  Kootenai  coun- 
ty; that  in  the  year  1908  the  Oceur  d'Alene  * 
Spokane  Railway  acquired  from  the  fedoral 
government,  through  Ft  Sbenxum  Beserva- 
Uon,  a  right  of  way  to  the  extent  of  200  feet 
in  width,  and  In  addition  thereto,  20  acres  of 
the  public  domain  for  terminal  groonds  and 
station  purposes;  and  since  acquiring  this 
property,  said  railway  company  and  its  aoo- 
cessor,  the  Spokane  &  Inland  BkniOre  Bail- 
way  Company,  have  conttnuonsly  used  the 
same  for  the  maintenance  and  operation  of 
their  terminals,  railway  tracks  and  trains, 
carrying  possoigwa  frun  Spokane,  Wadu; 
and  GcBor  d'Alene,  Idaho,  to  Intexmedlottt 
points;  that  prior  to  1908,  the  defendant,  a 
monidpal  corporation,  known  as  tiie  vlllaga 
of  Ooear  d'Alene^  woe  sUaated  wholly  on  the 
east  side  of  said  raUwoy  ri|^  of  way;  that 
in  190S,  the  United  States  government  eansed 
said  Ft  Sherman  Military  Reservation  to  be 
subdivided  into  lots,  tracbi,  and  paroela, 
which  were  sold  at  public  auction,  accept  Qw 
terminal  grounds  and  right  of  way  of  sold 
railway  company;  tiiatthexe  is  and  has  been 
a  road,  known  as  the  "Mullen  Road,"  extends 
Ing  across  said  railway  right  of  way  and 
terminal  ground^  connecting  wtth  First 
street  in  Ocear  d'Alene  <m  the  east  sMe  and 
the  city  park  on  the  west  aide  <tf  the  rail* 
way  grounds,  which  li  bedng  used  as  a  high* 
way  to  connect  the  two  pwtlms  of  the  city ; 
that  on  the  26th  day  of  July,  1907,  defend.- 
ant  duly  iiasaed,  annoved,  pnbUafaed,  .and  re- 
c(Nnled  Ordinance  Na  216,  whldL  la  die  on- 
dlnance  In  question  In  tills  action,  for  the 
purpose  eS  extending  Qie  boundartes  of  tike 
dty  of  CflBur  d'Alene  by  mmA-Htig  ther^  oer>- 
tain  property  lying  west  of  the  right  oC  way 
and  grdunds  of  said  railway  company,  indad- 
Ing  the  propocty  of  the  app^Uut  ber^; 
that  on  the  26th  day  of  July,  1907,  when  the 
ordinance  in  question  was  paaaed,  the  dty  of 
Omnr  d'Alene  extended  to  the  easterly  line  of 
the  railway  ri^t  of  way  and  station  grounds, 
and  that  said  right  <tf  wi&y  and  atatlos 
grounds  stood  between  the  dty  of  Cceur  d'AV 
ene  as  It  then  existed  and  Qie  pnvwty  con' 
tignous  or  adjacent  to  the  property  la  dis- 
pute; that  the  owners  ot  the  tracts  and  par* 
eels  of  land  on  the  west  side  of  sold  railway 
right  of  way  caused  a  survey  to  be  mode  (tf 
lot  IB-  and  the  -south  half  of  lots  16  and  IT, 
section  14,  towndiip  SO  N.,  rai^  4  west,  B. 
M.,  In  said  Ft  Sherman  Military  BesemtKHi, 
and  had  a  plat  prepared  and  filed,  and  also 
dedicated  streets  and  alleys  wit^  said  siib> 
divisions.  This  tract  was  tbsieafter  knowni 
and  is  now  known,  as  Taylor's  Park  addition 
to  the  dty  of  Ooeur  d'Alene  in  wMeh  app^ 
lant's  lot  is  situated. 

Tbe  dty  of  Cceur  d'Alme,  for  the  year  lUl, 
caused  a  spedol  dty  tax  to  be  levied  upm 
and  against  the  proper^  ot  the  w;)sUaott 
which  was  certified  to  the  oonnty  osaesser 
of  Kootenai  county^  for  collection,  and  irtildii 
with  penalty  to  date  of  filing-  tb^  complaint. 


«a>For  otbar  ckmi  m«  tun*  topto  and  KBT-NDUBBR  In  til  K«T-NumI>«r«d  Dlc«aU  ana  ladMESS 
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ftooonted  to  |5.7fi.  XbSt  tax  Appell&nt  lias 
refmed  topft7> 

It  to  further  BtUtiOated  that  the  dtj  of 
Gomr  d'Alen^  since  the  paasace  <tf  Ordinance 
No.  215,  has  levied  and  collflctfld  taxes  on  aU 
ivoperly  wfaldi  said  ordinance  annexed  to 
the  dt^t  and  has  incamd  bonded  inddited- 
neas  for  ImproreHientB,  a  cooslderahle  portion 
(tf  vhleh  was  for  costs  and  expraises  of  con- 
stmcUng  carossingB,  drains,  crossmlks,  and 
curbs  in  said  Taylor  Fa  A  addition;  that  said 
territory  Inluded  In  said  ordinance  and  lying 
west  (rf  said  right  of  way  has  been  reiuresent- 
ed  in  the  city  council  of  said  dty  by  <me  or 
more  cooncllmen  eadii  year  BiDc»  said  ordi- 
nance was  passed. 

Counsel  for  appellant  makes  fira  asalgn- 
ments  of  errorl  There  is,  however,  but  one 
question  InTcAved  In  this  case,  whldi  is  prop- 
erly assigned  under  counsel's  third  asslgii* 
ment  of  error,  viz.: 

"The  court  err*d  In  making  and  entering  Its 
decree  In  favor  ot  respondent  and  against  appel- 
lant, decreeing  that  lot  22,  of  block  2.  Tay- 
lor'R  Park  [addition  to  the  city  of  Coiur 
d'Alene],  Kootenai  county,  Idaho,  Is  a  part  of 
the  city  of  GflAir  d'Alen^  and  has  been  a  part 
of  the  dty  of  Comr  d'Aleoe  since  the  26th  day 
of  July,  1907:  that  it  is  subject  to  municipal 
taxes;  and  all  municipal  taxes  legally  levied 
against  it  for  the  year  1911.",  . 

As  appears  from  the  statement  of  facts, 
during  the  month  of  July,  1907,  the  dty  of 
Cffior  d'Alene  enacted  Ordinance  No.  215, 
whereby  it  annexed  to  the  city  of  Coeur 
d'Alene  all  the  tracts  and  parcels  of  land,  in- 
cluding the  property  of  the  appellant  lying 
west  of  the  rlgbt  of  way  and  terminal 
grounds  of  said  railway  company. 

It  Is  contended  by  counsel  for  appellant 
that  appellant's  property  lying  west  of  the 
right  of  way  and  terminal  grounds  of  the 
Spokane  &  Inland  Empire  Railway  Company 
Is  not  adjacent  or  contiguous  to  the  property 
included  within  the  dty  limits  of  the  dty  of 
Coeur  d'Alene  to  the  eastward  of  said  rail- 
way right  of  way,  and  therefore  is  not  sub- 
ject to  annexation  to  said  dty  under  the 
statutes  of  tbis  state;  that  the  fee  in  said 
terminal  grounds  and  right  of  way  Is  in  the 
United  States  government  and  Is  not  sub- 
ject to  be  subdivided,  platted,  and  disposed 
of ;  and  that  the  action  of  the  dty  of  Cceur 
d'Alene  in  attempting  to  annex  the  property 
of  the  plaintiff,  together  with  other  property 
lying  west  of  the  right  of  way  of  said  rail- 
way company  by  Ordinance  No.  215  of  July 
26, 1907,  was  void.  It  therefore  becomes  neo- 
essary  for  us  to  advert  to  the  statutes  In 
force  at  the  time  of  the  passage  and  approval 
of  said  ordinance^  In  (nrder  to  determine  Its 
validity. 

[1,2]  It  is  urged  by  counsel  for  appellant 
that  the  Session  Laws  of  1905,  at  page  891. 
which  amend  In  part  the  Session  I^aws  of 
1880.  pages  106  to  110,  by  implication  also 


■amend  section  9  of  the  Seadon  Laws  of  1809, 
page  109:  Upon  examlniition,  we  find  tiiat 
section  9,  Sees.  Laws  1899,  pw  109,  which  pro- 
vides: 

"Wben  land  or  territory  abal!  be,  or  shall  have 
been,  laid  off.  subdivided  or  platted  into  lots 
or  blodcB,  and  such  lots  or  blocks  shall  or. 
shall  have  been,  for  the  purposes  of  sate  or 
otherwise  subdivided  into  smaller  lots  or  parcels, 
such  smaller  lots  or  parcels  shall  be  treated 
and  regarded  as  lots  or  blocks  within  the  mean- 
ing of  the  two  preceding  sections;  and  land 
or  territory  laid  off  or  subdivided,  as  In  said 
sections  described,  shall  be  regarded  and  treat- 
ed as  contiguous  to  such  city  or  town,  notwith- 
standing any  stream  or  embankment  or  any 
strip  or  parcel  of  land  not  more  ttrnn  two  hun- 
dred feet  In  width  may  be  or  lie  between  sodi 
land  or  territory  and  the  corporate  limits  of 
sudi  city  or  town" 

— was  not  amended  or  repealed  by  the  Sesdon 
Laws  of  1905,  page  891,  or  1907,  page  809 ; 
nor  was  said  section  9  of  the  1899  Seadon 
Laws  referred  to  or  amended,  expressly  or 
by  ImpUatton,  in  any  of  the  subsequent  Ses- 
sion lAWB.'  Neltber  was  ft  compiled  and. 
made  a  part  of  the  CMes  by  the  Obde  coon- 
mlsslonw  in.  1909.  There  are  no  snbeegaent 
statutory  enactments  that  contain  any  pro* 
visions  which  In  any  way  oonfllet  with,  of 
are  rept^roftnt  to,  said  section  9l  Later 
enactments  amending  Sesdon  Laws  of  18^, 
pages  108  and  109,  unpow^red  munidpalttle* 
to  annex  tracts  contatadng  less  acrei^  than 
formttly  provided  and  made  otlier  minor 
changes;  -  but  the  provldons  (tf  the  law  af- 
fecting ctnitiKUOUS  and  adjacent  lands,  as 
provided  in  section  9;,  Sess.  Laws  1M9,  as 
above'  mentioned,  were  not  dianged  In  any- 
manner. 

We  do  not  deem  it  necessary,  at  this  time, 
to  determine  whether  the  adoption  by  the. 
Legislature  of  the  Oodea  of  1009  repealed 
section  9  of  the  Sesslfflti  Laws  of  1899,  jtage 
109. ,  Suffloe  it  to  say  that  at  the  date  of 
the  enactment  of  Ordinance  No.  216  by  the 
dty  council  of  Cceur  d'Alene  (July  1907),- 
said  sedlon  9  was  In  fuU  finrae  and  effiect, 
and  said  ordlnanee  most  be  deoned  to  have 
been  passed  and  adopted  In  pursuance  of 
said  section.  In  our  opinion,  the  case  of 
Hatdi  V.  Consumers'  Co.,  Ltd.,  17  Idaho,  218, 
101  Fa&  670,  40  L.  Ik  A.  (N.  8.)  268,  iM  de- 
cisive of  this  case. 

It  is  conceded  In  tiie  stipulation  of  tact 
that  the  right  of  way  dividing  the  main  por- 
tion of  the  eltj  ot  Coeur  d'Alene  from  the 
west  portion  or  subdivision  thereof  is  20Q. 
feet  in  width.  Tlie  contentitm  of  appellant, 
therefore.  Is  answered  by  the  provldons  of, 
secti(m  9.  Sess.  Laws  1899,  pb.  109,  heretofore' 
quoted. 

It  la  tiierefore  ordered  that  the  Judgment 
ct  the  trial  court  be.  affirmed,  with  costs 
awarded  to  respondent 

SULUYAN,  O.  J.,  and  MORGAN,  J.,  eoit* 
cnr. 
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COLLMAN  T.  WANAMAKEB. 
(Saprem*  Court  of  Idaho.    Mar  SS.  1016.) 

1.  Apfkal  ahd  Ebsob  «=s>765— Sbbvicb  and 
FiLiKa  or  Bbkefb  —  Couplianob  with 
BuLsa. 

Attorneys  most  comply  with  the  ralefl  of 
tills  court  in  the  service  and  filius  of  their 
briefs,  and  in  case  more  time  Is  required  than 
tibe  )-alefl  allow  for  serving  sudi  briefs,  applica- 
tion should  be  made  for  an  extension  of  time 
before  die  time  given  has  expired. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  |  3100;  Dec  Dig.  «=>765.] 

2.  MUniCIPAX.  COBPOBATIONB  *»156  — Vn^ 
LAOB  TBUBTBB— RBUOVAIi—^BOUNDS. 

Under  the  provisions  of  section  T459,  Bev. 
Codes,  providing  Bommary  proceedings  for  the 
removal  of  certain  officers,  there  are  only  two 
offeneea  for  which  an  action  to  remove  a  de- 
fendant may  be  prosecated,  to  wit:  <1)  For 
charging  and  collecting  illegal  fees  for  serv- 
ices rendered  or  to  be  rendered  In  his  office: 
(2)  where  the  officer  has  refnsed  or  neglected 
to  perform  the  official  duties  pertaining  to  Us 
office. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gmt,  iMg.  |  S46;  Dec  Dig. 
1C0.1 

3.  Municipal  Cobpobations  «=»159  — Vn.- 
uoB  Tbustbb— Pboceedinob  fob  Bbuov- 

AI^IWFOBICATIOH— SumciBKaT. 

field,  that  an  informatlw  that  charges  s 
village  omcer  with  having  sold  certain  mer- 
chandiee  to  his  village  and  collected  pay  there- 
for from  the  village  does  not  charge  the  defend- 
ant with  any  offense  for  which  he  may  be  re- 
mored,  nnder  the  proTUona  of  said  section 
7459. 

[Kd.  Note.— For  otSier  cases,  see  Mnuldpal 
Corporations,  Gent  Dig.  U  WoStSO;  Dec  IMg. 

4.  Officbs  «=366— GBOinTDs  worn  BDrovAir- 
Cbabqiho  Illbqai.  "FBB8." 

Tha  word  "fees,"  as  used  la  said  section, 
means  a  reward  for  personal  services  performed 
or  to  be  i>erfonsed ;  It  designates  the  sum  pre- 
scribed by  law  as  charges  for  services  rendered 
bjr  public  officers  (citing  Words  and  Phrases, 

[Ed.  Notew— For  other  cases,  see  Officers,  Cent 
Dig.  S  06;  I>ea  Dig.  «»6&] 

5.  MuinciPAi.  Cobpobations  «s»1S0  —  Yxl- 

KAOK  TBUSniB— OBOURDS  FOB  RBHOTAL. 
The  illegal  selling  of  property  to  a  munic- 
ipality by  an  officer  thereof  and  collecting  pay 
tberetor  is  not  the  collection  of  an  Illegal  fee 
as  contemplated  by  the  provisions  of  sud  sec- 
tion 7468. 

[Rd.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cent  Dig.  |  346;  Dec  Dig.  «s» 
156.] 

6h  Pbiob  Dxcxsion  Moooikd. 

The  ease  of  Robinson  v.  HuSaker,  23  Ida- 
ho, ITS,  129  Pftc  884,  dted  and  modified. 

7.  MimzcxPAL  Cobpobations  «»231— Om- 

OBSa— ^*BOHIBITBD  COHTBACTS. 

Under  the  provisioaa  of  section  255,  Ber. 
Codes,  mnnldpal  as  well  as  other  officers  are 
prohibited  btm  being  Interested  in  any  con- 
tract made  by  them  In  their  official  capacity 
with  their  municipality. 

[Bd.  Note^— For  other  eassL  see  Mnaldpal 
Corgratlons.  Gent  Dig.  M  657-484;  Dec  I»g. 

8.  lIuinaFAL  GoBPOBBTioira  •kUO— Vn.- 

LAOB   TBUffTEB  —  BElCOTA]>-IlTrOBlCATION— 

SumciBNCT. 

It  is  not  diarged  in  the  information  that 
tha  defendant  failed  or  neglected  to  periorm  an 


offidal  duty,  but  ft  Is  diarged  tiiat  he  did  set 

and  allow  Ulegal  claims ;  hence  the  charge  doe* 
not  come  within  the  purview  of  said  sectioD 
7459. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Gent  Dig.  H  850-356 ;  Dec  Dig. 

«33lD8.] 

&  MURICIPAI,    OOBPORATZOn    «a»lSO— VO* 

UOB  Tbostbb  —  BcUOVAXt— UrffoBKAnov- 

SUFFICIENCT. 

Eeld,  that  the  Infonoatfon  does  not  charge 
the  defendant 'with  any  act  for  which  he  mar 
be  removed  from  office,  wider  the  proviriou  <f 
section  7458,  and  that  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  InformatloB 
and  dismissing  the  proceeding. 

[Ed.  Note.— For  other  eases,  see  Municipal 
GorporatioDS,  Gent  Dig.  H  860-8S6;  Dec 
4^160.] 

Appeal  fSrom  Dlatrlct  Conit,  Btmner  Conn- 
ty;  Jolin  M.  BI71U1,  Judge. 

Action  Balph  A.  Collman  ogaliut  Klein 
WanamatCT,  member  of  tbe  Board  of  Troi- 
tees  of  tlM  Village  of  Ho^  a  mnnldpal  co^ 
poratiOL  From  a  Judgment  fbr  deCendaat, 
plaintiff  appeals.  Affirmed. 

O.  H.  Martin  aUd  Peter  Johnson,  both  of 
Sandpolnt,  and  Orley  C.  Granger,  of  Hope; 
for  appellant  H.  H.  Taylor  and  E.  W. 
Wbeelan,  both  of  Sandpolnt,  for  lespondat 

SULLIVAN,  a  J.  This  proceeding  was  In- 
stituted under  tbe  proTlsions  of  section  7459, 
Ber.  Codes,  by  filing  a  verifled  Information  in 
the  district  court,  containing  18  causes  of 
action,  charging  the  defendant  fta  a  member 
of  the  board  of  trustees  of  the  village  of 
Hope,  In  the  first  17  thereof,  with  having  it 
legally  contracted  with  and  sold  to  the  Bald 
Tillage  of  Hope  certain  merchandiae  of  dlf* 
f^rent  kinds,  and  procured  the  board  of  tnu- 
tees  of  said  village  to  allow  and  pay  his 
claims  for  the  merchandise  so  sold.  It  Is  al- 
so d)ai^«d  in  said  Information  that  at  all 
times  wtaoi  such  transactions  occurred  the 
defendant  was  a  member  and  chairman  of 
the  board  of  trustees  of  said  Tillage.  la 
tbe  eighteenth  cause  of  action  the  defendant 
Is  charged  with  neglect  and  refusal  to  per^ 
form  bis  official  duties  as  a  member  and 
dialrman  of  the  board  of  trustees  of  said 
Tillage,  In  that  he  partldpated  In  tbe  allow- 
ance of  said  dalma  presented  by  blm,  and 
voted  for  the  allowance  thereof  as  a  member 
of  said  board,  and  as  chairman  of  said  board 
signed  the  warrants  of  said  Tillage  payable 
to  his  own  order.  All  of  said  transactions, 
except  that  mentioned  In  the  seTenteenth 
cause  of  action,  occurred  during  the  terms  of 
office  of  Bald  defendant  that  had  already 
expired  when  this  proceeding  was  brought 
but  the  transactloiis  set  forth  In  tbe  seven- 
teenth cause  of  action  occnrned  during  tbe 
defendant's  present  term  of  office. 

A  demurrer  was  Interposed  to  each  cause 
of  action  set  forth  In  said  Information  on  a 
number  of  groonds,  wbldi  demurrer  was  sus- 
tained by  the  tilal  court  on  all  of  the 
grounds  stated  In  the  donnmr  ezc^  as  to 
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tbe  ground  of  uncertainty.  The  plaintiff 
elected  to  stand  open  hi«  informatloD,  and 
Judgment  of  dismissal  was  thereupon  enter- 
ed on  the  l&th  day  of  January,  1914.  This 
appeal  la  from  said  Judgment. 

[1]  In  limine^  we  are  met  with  a  motion 
to  dismiss  the  appeal  on  ttie  ground  that  tbe 
ai^llant  failed  to  comply  with  the  provi- 
sions of  rules  45,  48,  and. 82  of  this  ooort. 
In  that  he  did  not  serve  his  brief  within  15 
days  after  tbe  filing  of  the  transcript,  and 
did  not  serve  same  until  the  14tb  of  Novem- 
ber, 1914.  It  appears  from  the  record  that 
the  transcript  in  this  case  was  filed  on  April 
6,  1914,  and  no  showing  has  been  made  that 
tbe  time  for  serving  the  brief  had  been  ex- 
tended. Yet,  regardless  of  those  facts,  we 
are  inclined  to  and  do  overrule  the  motion 
to  dismiss,  since  there  are  auesUons  of  a 
public  nature  Involved  in  this  case.  How- 
ever, the  rules  of  this  court  are  made  for  the 
guidance  of  attorneys,  and  the  court  expects 
them  to  comply  with  those  rules  in  all  mat- 
ters. If  an  attorney  requires  more  time  than 
the  rules  allow  for  serving  his  brief,  he  must 
make  application  for  an  extension  of  time, 
under  the  rules,  and  thus  proceed  In  an  or- 
derly way  In  the  matter.  The  court  expects 
attorneys  to  comply  with  the  rules  estab- 
lished by  It,  and  In  case  they  foil  to  do  so 
they  Jeopardize  their  clients*  interests.  The 
rules  are  made  to  be  obeyed,  not  to  be  Ig- 
nored and  set  at  nan^t  at  the  t^tion  of  the 
attorney. 

Counsel  for  appellant  assign  as  error  the 
action  of  the  court  In  sustaining  defendant's 
demurrer  to  each  of  aald  causes  of  action 
and  rendering  Judgment  of  dismissal.  The 
grounds  of  demurrer  are  substantially  as 
follows:  (1)  That  the  facts  stated  are  not 
snffldent  to  constitute  a  cause  of  action ; 

(2)  that  the  action  Is  barred  by  the  provi- 
sions of  sections  4054  and  4055,  Rev.  Codes ; 

(3)  that  the  acts  complained  of  were  com- 
mitted prior  to  the  beginning  of  the  present 
term  of  office  of  the  defendant,  except  as  to 
the  facta  stated  in  the  seventeenth  cause  of 
action;  (4)  uncertainty  in  the  allegations; 
(5)  that  tbe  court  had  no  Jurisdiction  of  the 
person  of  the  defendant  or  the  subject  of  the 
action ;  (9)  that  in  each  cause  of  action  there 
has  been  improperly  united  two  separate  and 
distinct  causes  of  action,  to  wit:  (1)  The 
charging  and  receiving  of  Illegal  fees;  (2) 
failure  and  neglect  In  tbe  performance  of 
official  duties. 

[2,  3]  We  will  first  consider  the  sufficiency 
of  the  allegations  of  the  Information  to  con- 
stitute a  canse  of  action.  Said  section  7459, 
Bev.  Codes,  Is  as  follows;  ■ 

"When  an  Informatioa  in  writing,  verified  by 
the  oath  of  any  person,  is  presented  to  a  dis- 
trict court,  alleging  that  any  officer  within  the 
jurisdlctioD  of  the  court  baa  been  guilty  of 
charging  and  collecting  illegal  fees  for  services 
reDdered  or  to  be  rendered  in  hti  office,  or  has 
refused  or  neglected  to  perform  the  official  du- 
ties pertaining  to  his  office^  the  court  muit 
die  tbe  party  charged  to  appear  before  the 
oovtt  at  a  time  not  moift  than  ta*  nor  Ism  than 


five  days  ttam  the  time  tiie  infonnatlon  was 
presented,  and  on  that  day  or  some  otiier  subse- 
quent day,  not  more  than  twenty  days  from 
that  on  which  the  information  was  presented, 
must  proceed  to  hear,  in  a  summary  manner, 
the  information  and  evidence  offered  In  suppptt 
of  the  same,  and  tbe  ansyrer  and  evidence  offe^ 
ed  by  the  party  informed  against;  and  if  on 
such  hearing  it  appears  that  the  charge  Is  sus- 
tained, the  court  must  enter  a  decree  that  the 
party  informed  against  be  deprived  ot  his  office, 
and  must  enter  a  judgment  for  five  hundred 
dollars  in  favor  of  the  informer,  and  such  coats 
as  are  allowed  in  civU  cases." 

The  provisions  of  said  section  are  highly 
penal  In  their  nature  and  will  not  be  ex- 
tended to  contain  acts  or  omissions  that  do 
not  come  clearly  within  them.  There  are 
only  two  things  for  which  an  action  to  re- 
move a  defendant  can  be  prosecuted  under 
the  provisions  of  said  section,  to  vrit:  (1) 
The  charging  and  collecting  of  illegal  fees 
for  services  rendered  or  to  be  rendered  In 
his  office ;  (2)  refusing  or  neglecting  to  per- 
form official  duties  pertaining  to  his  office. 
And  the  penalty  prescrltwd  Is  deprivation 
of  office,  and  Judgment  of  fSOO  in  favor  of 
the  Informer  and  costs.  It  was  held  by  this 
court  in  Corker  r.  Pence,  12  Idaho,  152,  85 
Pac  888,  under  tbe  provisions  of  said  sec- 
tion, that  no  proceedings  ran  be  maintained 
agaiufit  an  officer  for  any  other  kind  of  mis- 
conduct in  office  than  the  two  kinds  men- 
tioned In  said  section. 

[4,  S]  The  defendant  is  charged  with  sell- 
ing to  the  village  of  Hope  certain  merchan- 
dise and  receiving  pay  therefor  from  tbe  vil- 
lage, and  it  is  contended  that  this  is  receiv- 
ing and  collecting  Illegal  fees.  Tbe  word 
"fees,"  as  used  In  said  act,  means  a  charge 
for  services,  "Fee,"  as  defined  by  Webster, 
Is  a  reward  for  services  performed  or  to  be 
performed,  especially  for  personal  services. 
The  term  "fees"  is  nsed  to  designate  the 
gums  prescribed  by  law  as  charges  for  serv- 
ices rendered  by  public  officers.  3  Words 
and  Phrases,  p.  2713.  Tbe  language  of  said 
section  is: 

"Has  been  guilty  of  clianing  and  colleeting 
illegal  fees  for  services  rendered  or  to  be  ren- 
dered in  bis  office." 

The  "fees"  referred  to  in  said  section  are 
for  services  rendered  or  to  be  rendered,  and 
not  for  merchandise  sold  to  the  municipality 
of  which  the  person  charged  was  an  officer.' 
Clearly,  tbe  illegal  selling  of  property  to  a 
municipality  Is  not  tbe  "collection  of  an  U> 
legal  fee"  as  contemplated  by  tile  provlsirau 
of  said  section. 

[I,  7]  In  Robinson  v.  Huffaker,  23  Idaho, 
173, 129  Pac.  334,  this  court  held  that  certain 
contracts  entered  Into  by  a  county  commis- 
sioner with  his  county  were  void  under  the 
statute.  The  evidence  in  that  case  discloses 
conduct  on  the  part  of  the  defendant  strictly 
within  the  provisions  of  section  7459,  and  In 
addition  thereto  the  sale  of  a  book  press  to 
the  county,  and  the  court  evidently  Inad- 
vertently fell  into  an  error  by  holding  that 
the  sale  of  said  book  press  was  the  collectl<n 
of  an  lUegal  fee.  Tbe  court  tJurs  cttes  aeo- 
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tkm  251^  Ber.  Codes,  which  prolilblts  mem- 
ben  of  the  LeBbOatare,  state,  county,  city, 
district  and  precinct  officers  from  being  in- 
terested In  any  contract  made  by  them  In 
their  facial  capacity,  or  by  any  body  or 
board  ot  which  they  are  memlwrs,  with  thetr 
mnnldpaUly,  and  holds  that  the  contract  for 
the  pnrchase  of  the  book  press  came  within 
tiie  provisions  of  the  statute.  It  being  the 
property  of  the  defendant  and  he  h^g  a 
county  cnnmlssloner.  The  court  also  dtes 
sections  1946  and  1956,  Ber.  Codes,  whldi 
prohibit  county  officers  from  presenting  any 
claim,  ezc^t  for  services,  against  the  coun- 
ty, and  holds  that  the  purchase  of,  and  the 
payment  for,  said  book  press  was  prohibited 
under  the  provisions  of  said  sections.  WhUe 
the  sale  cS  said  book  press  was  in  violation 
of  the  statute.  It  clearly  was  not  the  "col- 
lection of  an  Illegal  fee  for  services  rendered 
or  to  be  rendered"  by  such  officer. 

In  Law  V.  Smith.  34  UUh,  S91,  98  Pac. 
300,  the  Supreme  Court  of  Utah  had  under 
consideration  the  claim  of  a  sherlfT,  consist- 
ing of  charges  for  raUway  fare  and  bot^ 
expenses  in  taking  convicts  to  the  peniten- 
tiary, and  said: 

"Appellant  farther  cooteoda  that,  if  respond- 
ent waa  not  ^ilty  under  this  section,  he  was 
sniltj  onder  section  4580,  wbldi,  In  sabstance, 
provides  that  when  'any  officer  «  *  •  has 
been  guilty  of  knowing)^,  willfully  and  cwrupt- 
1;  charging  and  collecting  illegal  fees  for  serv- 
ices rendered  or  to  be  rendered  in  his  office,' 
etc.,  and  that  this  constitutes  a  cause  for  re- 
moval from  office.  It  seems  to  us  that  the 
proof  as  above  outlined  does  not  bring  re- 
spondent's case  within  the  provisions  of  section 
4580.  The  items  of  expense  set  out  in  the 
charge  cannot  be  construed  as  a  charge  for  il- 
legal fees  for  services  rendered.  The  respond- 
ent made  no  daim  for  any  services,  but  the 
claim  was  one  for  money  paid  out  and  ex- 
pended by  him  in  the  discharge  of  an  official  du- 
ty, for  which  the  law  provided  neither  fees  nor 
compensation  other  than  tbe  salary  provided  for 
him  by  section  2057,  Comp.  Xaws  1907,  and  he 
did  not  attempt  to  make  a  charge  for  services 
by  presenting  the  claim  either  against  the  state 
or  Cache  county." 

See,  also,  as  touching  upon  this  question, 
Skeen  v.  Paine,  32  Utah.  295,  90  Paa  440; 
Grossman  v.  lusher,  87  Cal.  383,  32  Fac.  449. 

So,  In  the  case  at  bar,  the  dalna  of  de- 
fmdant  presented  against  the  village  were 
not  for  f^  for  serrlGes,  but  for  merchandise 
■old  to  the  village.  We  therefore  hold  that 
the  sale  of  merchandise  by  a  municipal  offl- 
cw  to  hla  mnnldpaUty  is  not  the  "cc^lection 
of  illegal  fees  for  serrlceB  rendered  <»  to  be 
rendered  by  such  offlcer." 

[I,  I]  It  is  next  contended  that  the  defend- 
ant has  refused  or  neglected  to  perform  the 
official  duties  pertaining  to  his  office,  in  that 
he  allowed  said  claims  against  his  mnnid- 
palt^  and  collected  the  sanie^  The  questltm 
presented  is,  Do  the  acts  there  charged 
show  that  he  has  refused  or  Delected  to  per- 
form any  (tfScial  duty  pertalidng  to  his  t^oe? 
He  is  there  tdiarsed  with  doing  certain  acts, 
not  with  a  refusal  or  ne^eet  to  perform  some 
official  duty  pertaSnlns  to  bis  olBca.  It  was 


held  in  People  Bnmslda^  B  Lena.  QV. 
74,  that  where  a  statute  provided  tot  the  re- 
moval of  certain  officers,  -in  the  event  they 
should  refuse  or  wUifoIly  neglect  to  perform 
the  duties  of  ttieir  office^  the  words  should 
be  construed  to  mean  nonfeasance  only,  and 
it  was  held  that  an  order  removing  them  for 
misfeasance  based  on  this  provision  of  the 
act  waa  Improper  and  the  court  said: 

"The  willful  neglect  and  refusal  upon  whldi 
the  order  was  based  was,  that  the  commissioners 
had  done  an  act  in  violation  of  their  duty,  and 
had  been  guilty  of  misfeasance  in  office,  ana  was 
not  upon  the  ground  of  a  refusal  to  poiona,  ot 
a  willful  nonfeasance.  *  *  *  In  order  to 
make  ont  a  case  within  tbe  provisions  of  the 
section  cited,  there  most  be  aa  absolute  refusal 
or  a  willful  neglect  to  perform  some  duty  im- 
posed by  the  act  The  statute  evldentiy  was  not 
intended  to  punish  tiie  commistdoners  for  posi- 
tive acts  dime  by  thera  in  violation  of  law,  bat 
for  contumacy,  in  refu^Ac  to  obey  the  mandate 
of  the  Law,  and  for  willfully  and  unlawfully 
neglecting  to  do  what  wm  required  by  the  plain 
terms  and  Import  of  the  statute.** 

It  Is  not  charged  In  the  Information,  in  the 
case  at  bar,  that  the  defendant  failed  or  neg- 
lected to  perform  an  (^dal  duty,  but  It  is 
charged  that  he  did  act  and  allow  illegal 
claims;  hence  the  charge  does  not  come 
within  the  purview  of  said  section,  sluce  it 
must  be  charged  that  the  officer  neglected  or 
refused  to  perform  certain  of  his  official  du- 
ties, naming  them.  It  waa  held  by  this  court 
In  Corker  v.  Fence,  12  Idaho,  152,  85  Pac. 
388,  that  proceedli^B  for  the  removal  of  of- 
ficers for  all  other  willful  or  corrupt  miscon- 
duct, aside  from  the  two  mentioned  In  said 
section  7459,  are  provided  for  by  sections 
7445  et  seq.,  Rev.  Codes ;  that  the  provisions 
of  said  sections  of  the  statute  were  intend- 
ed to  meet  all  classes  of  misconduct  except 
the  two  mentioned  In  said  section  7459.  The 
village  In  this  case  has  its  remedy  against 
its  officers  who  violated  the  law  In  making 
craitracts  with  it. 

We  therefore  conclude  that  the  selling  of 
merchandise  by  a  municipal  officer  to  his 
munidpality,  and  collecting  pay  therefor  by 
allowing  such  claims  against  the  dty  and 
having  warrants  Issued  in  payment  of  such 
claims,  is  not  such  misconduct  as  comes 
within  the  provisions  of  said  section  7459, 
and  that  the  Judgment  of  the  district  court 
must  be  affirmed.  As  this  is  decisive  of  this 
appeal,  it  will  not  be  necessary  for  us  to  de- 
termine any  other  questions  presented  on 
this  appeal. 

Costs  awarded  to  respondent 

BDDGE  and  MORGAN,  JJ.,  concur. 


COLLMAN  V.  GORDON. 

(Supreme  Court  of  Idaho.   Hay  22,  1015.) 

PaocBXDiNO  TO  Reuove  Villaob  OrncEB. 

This  is  a  companion  case  to  that  of  Oil- 
man v.  Wanamaker,  1^  Pae.  292,  decided  at 
this  term  of  court,  and  on  tiu  anthMlty  «C  fkat 
case,  tbe  judgneBk  la  affirmed. 
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Appeal  from  District  Court,  Bonner  Ooon- 
ty ;  Jolm  H.  Flynn,  Jndge. 

Action  by  Ralph  A.  Collman  against  A.  W. 
Gordon,  member  of  the  Board  of  Trustees 
and  Treasnrer  of  the  village  of  Hope,  Ida- 
ho. From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

a,  H.  Martin  and  Peter  Johnson,  both  of 
Sandpolnt,  and  Orley  C.  Granger,  of  Hope, 
for  appellant.  H.  H.  Taylor  and  £.  W. 
Wlieelan,  both  of  Sandpolnt,  for  respondent 

SUIjUVAN,  O.  J.  This  proceeding  was  In^ 
Btltuted  under  the  provisions  of  section 
T469,  Rev.  Codes,  asking  the  removal  of  the 
defendant,  Gordon,  as  a  member  of  the  board 
of  tmstera  of  the  village  of  Hope,  charging 
him  with  the  collection  of  Illegal  fees,  set 
fortb  In  nine  causes  of  action,  all  of  which 
Involve  the  sale  by  the  defendant  to  the  vil- 
lage of  Hope  of  certain  merchandise,  and  It 
is  charged  that  the  sale  of  such  merchandise 
and  coIIectlDg  the  pay  therefor  was  collecting 
Illegal  fees  under  the  provisions  of  said  sec- 
tion of  the  statute.  In  the  tenth  cause  of 
actltm  it  is  charged  that  the  defendant,  as 
treasurer  of  the  Ullage  of  Hope,  neglected 
and  refused  to  perform  bis  offidal  duties  by 
not  voting  against  the  allowance  of  the 
claims  to  himself  and  by  receiving  payment 
of  the  warrants  drawn  therefor. 

To  this  information  a  demurrer  was  filed 
on  std)Btantlany  the  same  gronnds  as  the  de- 
murrer  to  the  Information  In  the  case  of 
CoUman  t.  Wanamaker,  decided  by  this 
court  at  its  May,  1916,  term,  and  reported 
in  149  Pac.  282.  The  trial  court  sustained 
the  demurrer  to  the  information  on  all  the 
grounds  mentlcmed  therein,  except  the  ground 
of  uncertainty,  and,  the  plaintiff  having 
elected  not  to  amend  his  information,  the 
court  entered  a  Judgment  of  dismissal.  The 
appeal  la  from  that  Ju<^ment 

The  same  questitnts  are  Involved  In  this 
case  that  were  invcdved  in  the  case  of  CoU- 
man V.  Wanamaker,  supra,  and  It  was  sub- 
mlttod  upon  the  same  argument  and  brieft, 
and  was  to  follow  the  decision  In  that  case. 
Upon  the  authority  of  that  case  the  judg- 
ment in  the  case  at  bar  is  affirmed,  and 
coats  oC  appeal  awarded  to  the  ie«p(mdent 

BUD6B  and  HOBGAN.  JX.  coneor. 


tTRiCH  T.  Mcpherson  et  nx. 

(Supreme  Court  of  Idaho.   JSaj  20,  1915^ 
1.  GovKMAma  «»46— CoNsiBDonoir— Wab- 
BAirrr— Mkceanics*  Lnifs  Sobsbqukrtlt 
Filed. 

Where  M.  executea  a  deed  coaveylng  cer- 
tain town  lots  to  B.  and  said  deed  is  placed  in 
escrow  to  be  ddivered  to  B.  upon  the  payment 
of  the  purchase  price  as  agreed,  and  thereafter 
B.  has  certain  itnproveiQentB  placed  on  said 
lots,  and  then  sella  said  lot*  to  U.,  and  U.  has 
full  knowledge  of  said  transactions  and  is  ad- 
vised by  M.  and  others  that  said  improvements 


have  not  been  paU  for,  and  that  liens  may  be 
filed  against  said  lots,  and  U.  takes  the  advlee 

of  his  attorney  that  the  time  for  filing  liens  had 
passed,  and  purchases  said  lots  from  B.  and 
pays  to  M.  the  balance  doe  from  B.  tm  the  pur- 
chase price  of  said  lots,  and  pays  to  B.  the  bal- 
ance of  the  purchase  price  which  he  had  agreed 
to  pay  to  B.  for  said  lota,  and  in  order  to  save 
the  expense  of  recording  two  deeds,  it  is  ar- 
ranj^ed  that  the  escrow  deed  should  be  destroy- 
ed, and  that  M.  ^uld  convey  said  lots  direct  to 
U..  which  he  did,  h^d,  under  the  facts,  that  al- 
though M.  conveyed  to  U,  by  grant,  bargain, 
and  sale  deed,  he  did  not  warrant  the  title  to 
said  lots  against  liens  thereafter  filed  for  the 
eoDstmcdon  of  said  Iminovementi. 

[Bd.  Note.— For  other  eases,  see  Oovenants, 
Cent.  Dig.  I  46 ;  Dec  Dig.  «s»46.] 

2..BBTO7PEL  «»iSS~VaNDOB  ASD  PUBOHABU 

— Wabbahtt  aqainst  lincNS. 

Held,  under  the  facts  of  this  case  that  U. 
ia  estopped  from  claiming  that  M.  warranted 
the  title  to  said  lots  as  against  said  liens. 

[Ed.  Note.— For  other  cases,  see  Eetoppd, 
Cent  Dig.  Si  136-141 ;   Dee.  Dig.  «=s>6S.] 

Morgan,  dlasenting. 

Appeal  from  Dlsbrlct  Court,  Idaho  County ; 
Bdear  C  Steele,  Judge. 

ActliHt  by  Orlo  Urlch  against  Geoi^  F.  Mo- 
Pberson  and  wife.  From  Judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

H.  Taylor  and  W.  N.  Scales,  both  of 
GrangevUle,  foe  appellants.  W.  H.  Gasady, 
of  Kooafcta,  for  respondent 

SULLITAN,  a  J.  This  Is  an  appeal  from 
a  Judgment  rendered  In  favor  of  the  plaintlfl 
for  damages  on  account  of  an  aUeged  war- 
ranty In  a  deed  executed  by  tlu  def^idante 
to  the  plaintiff  for  certain  lota  in  the  village 
of  Cottonwood,  Idaho  county. 

[1, 2]  The  following  tacts  appear  from  tb» 
record: 

About  Uw  1st  (tf  August^  1908k  ttB  dft- 
Cendant  McPberaoa  entered  into  a  contract 
with  one  Beatty,  whereby  he  sold  to  Beatty 
four  town  lots  for  the  agreed  price  of  f260, 
to  be  paid  in  monthly  payments  of  $10  each. 
A  deed  was  placed  in  escrow  in  the  German 
State  Bank  to  be  delivered  to  said  Beatty 
when  the  full  pvrdiase  price  was  paid.  Un- 
der that  agreement  Beatty  paid  $50.  He 
then  sold  said  lots  to  the  plaintiff  for  $400. 
After  Beatty  had  pundiased  aald  lota;  and' 
before  be  had  kAA  them  to  Urlch,  he  caused 
to  be  erected  on  said  lots  certain  buildings 
and  Improvements.  The  plaintlfl  was  inform- 
ed of  the  deal  between  Hf^'herstm  and  Beat- 
ty, and  knew  of  the  improrements  whteh 
Beatty  had  placed  on  aald  lots  prior  to  his 
purchase  from  Beatty,  as  be  lived  Just  across 
the  street  from  said  lota 

Before  completing  the  deal  wiUi  Beatty, 
plaintiff  had  a  talk  with  McPherson  and  in- 
formed him  that  he  could  purchase  said  lots 
cheap  from  Beatty,  and  Intended  to  make  the 
deal.  Thereupon  Md^iersoi  advised  plain- 
tiff of  the  possibill^  of  Hens  on  said  lots 
for  the  Improvements  which  Beatty  had  pla<> 
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ed  tlwetm.'  -Tbe  plaintUf  w»t  to  JodgQ 
Dnffey,  a  practicins  attorney,  to  get  his  ad- 
vice in  regard  to  liens,  and  was  informed  by 
said  attorn^  that  the  time  for  filing  liens  for 
the  improvements  placed  on  said  land  had 
alxeady  passed.  The  plaintiff  also  had  a  con- 
versation with  the  president  of  the  German 
State  Bank  (In  which  bank  said  deed  was 
placed  In  esoow),  who  also  advised  him  to 
look  out  for  liens  <m  said  property.  Hen- 
dricfcson,  Oie  contractor  who  had  placed  some 
of  said  Improvements  on  said  lots,  also  In- 
formed the  plaintiff  of  his  claim  and  the 
claim  of  another  contractor  or  laborer  agalnat 
said  lots  ea  account  <rf  said  Improvements. 
The  plaintiff  thereiqxm  advised  Hendrlcftsoa 
to  come  downtown  at  Qie  time  he  was  to  pay 
the  money  to  Beatty,  and  he  wonld  see  that 
he  got  his  money.  Hendrlckson  appeared  at 
the  time  and  place  snggasted  1^  the  plaintiff> 
bat  the  lAalntlff  tailed  to  f^fpear.  nalnliff 
closed  said  deal  with  Beatty  and  paid  blm 
for  said  lots,  or  paid  the  balance  of  the  pur- 
diase  i^ce  to  McPherson,  amounting  to 
about  9209,  and  the  balance  ot  the  panose 
price  to  Beatty.  Thereupon,  at  the  request 
of  Beatty  and  with  the  acqnlescenoe  of  the 
plaintiff,  It  tpas  understood  between  the 
^Intiff;  McPherson,  and  Beatty  that  as  a 
matter  of  convenience,  and  to  save  the  re- 
cording of  the  deed  from  UcPherson  to  Beat- 
ty  whidi  had  been  placed  In  escrow,  the  es- 
crow deed  should  be  withdrawn  and  destroyed 
and  a  new  deed  be  made  from  McPherscm  to 
the  plaintiff  to  take  the  lAace  of  said  deed  In 
escrow;  and  it  was  fully  understood  and 
agreed  .that  by  said  deed  from  McPherson  to 
the  plaintiff  Beatty  was  conveying  said  lots 
and  Improvements  to  Urlch.  The  purdiase 
by  plaintiff  was  from  Beatty  and  not  from 
McPherson.  It  clearly  appears  that  Mc- 
Pherson did  not  intend  to  warrant  or  guar- 
antee against  any  liens  or  incumbrances  oa 
said  lots  caused  by  said  Beatty.  The  clear 
Intention  was  that  McPherson  was  to  receive 
the  unpaid  balance  that  Beatty  owed  him  on 
the  lots  and  the  remainder  of  the  purchase 
price  should  go  to  Beatty.  and  that  McPher- 
son should  not  warrant  the  title  to  said  lots 
from  the  acts  of  Beatty.  The  parties  to  the 
transactltm  fully  understood  the  matter  as 
stated. 

After  the  plaintiff  had  folly  Investigated 
the  probability  of  any  liens  being  filed 
against  said  property  because  of  the  improve- 
ments placed  thereon  by  Beatty,  and  being  ad- 
vised by  his  own  attorney  that  the  time  for 
filing  said  liens  had  passed,  Urich,  the  plain- 
tiff, made  the  deal  with  Beatty  for  the  pur- 
chase of  said  lots.  After  the  purchase  price 
from  Beatty  was  paid  to  McPherson,  Beatty 
was  entitled  to  the  delivery  of  said  escrow 
deed,  and  thereunder  became  the  bolder  of 
the  legal  title.  By  mutoal  consent  said  deed 
was  delivered  or  taken  up,  and  the  deed  re- 
ferred to  was  made  by  McPherson,  conveying 
the  land  to  the  plaintiff.  Thereafter  liens 
were  filed  for  labor.  suppUei^  and  material 


omtracCed  for  by  Beatty  In  the  pladng  of 
said  Improvonents  on  said  lots,  and  McPher- 
son was  In  no  manner  connected  with  said 
transaction.  The  plalntig  was  thereafter 
compelled  to  pay  the  amount  of  said  liens, 
KUi  brought  ttiis  suit  to  recover  the  amount 
so  paid. 

But  it  Is  contoided  by  respcmdent  that  said 
deed  from  McPherson  to  the  plaintiff  la  a 
warranty  deed,  warranting  the  title  against 
said  liens  and  Claims,  and  that  the  terms  of 
said  warranty  cannot  be  changed  by  parol 
evidence.  Under  the  facts  of  this  case,  we 
cannot  agree  with  that  oontentlim.  From  the 
whole  record  it  Is  (dear  that  McPbmon  did 
not  Intend  to  warrant  the  J;ltle  against  said 
liens.  The  plaintiff  was  fully  advised  ot  the 
conditions  and  facts  in  regard  to  said  Hens, 
and  he  took  his  attorney's  advice  to  the  ef- 
fect that  the  time  for  filing  said  Uens  had 
passed,  and  for  that  reasmi  they  could  not 
be  made  valid  liens  agalurt  said  property. 
The  banker,  Nuxoll,  also  advised  blm  to  be 
careful  about  those  claims.  The  contractor 
himself  advised  blm  that  he  claimed  a  lien, 
and  the  plaintiff  arranged  with  him  to  be 
present  ,  when  he  paid  the  purchase  price  to 
Beatty,  and  that  ha,  the  contractor,  would  at 
that  time  receive  the  money  due  him  tor  the 
Improvements  he  had  placed  on  said  lots. 
The  plaintiff  disregarded  aald  arrangement 
and  paid  Beatty  with  the  full  knowledge 
all  the  tacts  In  regard  to  the  claims  against 
said  lots.  McPherson  was  under  no  <^ga* 
tloa  to  pay  said  liens;  and  he  did  not  Intend 
to,  nor  did  he,  under  the  f act^  warrant  the 
title  against  said  lien  claims. 

This  court  held  in  Polak  v.  Mattson.  22 
Idaho,  727,  128  Pac.  89,  that  ImpUed  cove- 
nants in  a  deed  by  the  use  of  the  word 
"grant"  do  not  ln<dude  incumbrances  done, 
made,  or  suffered  by  the  grantor  unless  he 
was  under  iwrsonal  obligation  to  pay  them. 
McPherson  was  under  no  obligation  to  pay 
for  said  Improvements^  He  had  already  exe- 
cuted a  deed  to  said  lots  and  placed  It  In  eft- 
crow,  to  be  delivered  upon  the  payment  ot 
the  purchase  price.  The  doctrine  is  well  es- 
tablished that  parol  evidence  Is  admissible 
to  show  the  true  facts  existing  at  the  time  of 
a  c<mveyauce,  and  that  the  land  taken  was 
conveyed  subject  to  Incumbrances  of  which 
the  purchaser  had  full  knowledge,  and  to 
show  that  while  the  warranty  deed  was 
given,  the  maker  of  the  deed  should  not  be 
held  on  a  warranty  when  It  was  understood 
and  agreed  between  the  parties  that  he  was 
not  to  be  so  held. 

In  Allen  v.  Lee,  1  Ind.  68,  48  Amu  Dec.  352, 
the  trial  court  held  that  parol  evidence  to 
show  that  the  purchase  purchased  the  land 
subject  to  the  lease  of  one  Prlchard  was  In 
contradiction  to  the  terms  of  the  warranty 
in  the  deed,  and  therefore  inadmissible.  The 
Supreme  Court,  in  regard  to  that  matter, 
said: 

"We  think  tfals  view  of  the  case  was  errone- 
ous. •  •  •  We  are  of  opinion  that,  if  the 
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MTCBUit  had  btm  properly  worded,  tiie  evl- 
dnoe  rejected  shonld  have  been  admitted*  not 

to  contradict  tba  deed,  or  to  give  a  coDatrac- 
tion  to  the  contract  contrary  to  the  written 
terms  of  It,  bat  as  a  part  of  the  res  gestta  to 
prove  tbe  atate  of  facts  ezitting  at  the  time  of 
Ch«  coDTeyance.  and  that  tbe  iocumbrance  in 
question  was  not  within  the  purview  of  the 
contract" 

In  Maris  r.  Ilea,  AdmliUatrator,  8  Ind. 
App.  679,  30  K.  E.  152.  tbQ  court  held  that 
under  a  deed  of  general  warranty  It  may  be 
eBtabUBhed  by  parol  that  tiie  srantee  andei^ 
took  to  pay  any  particular  lien  or  dlschaise 
any  Incambrance  as  part  of.  the  considera- 
tion, where  the  deed  la  silent  upon  the  sub- 
ject Now  it  Is  evident  under  the  facts  of 
this  case  that  McPheraon  never  Intended 
to  warrant  against  the  Uens  referred  to, 
and  it  is  equally  daar  that  the  plalntltE  knew 
that  be  did  not  Intend  to  do  so;  that  in  re- 
gard to  that  he  relied  npoa  the  advioe  of 
his  attorney,  to  the  effect  that  the  time  for 
filing  said  liens  was  passed.  As  bearing  on 
this  question,  see,  also.  Hays  t.  Feck,  107 
Ind.  880^  8  N.  B.  274;  U  Oye.  1123. 

Plaintiff  did  not  In  terms  agree  to  dis- 
diarge  said  liens,  but  proceeded  upon  the 
theory  that  there  were  no  Uens,  and  he  well 
vndantood  that  HcFherson  did  not  Intend 
to  warrant  agidnst  such  ll«cia  The  plaintlfl 
atands  in. the  same  position  that  be  would  If 
be  had  agreed  to  pay  said  Uens  blms^  See, 
also.  Watts  t.  W^man,  2  N.  H.  4S8. 

The  rale  laid  down  In  the  case  of  Toong 
T.  Btampfler,  27  Wnsb.  $60,  67  Pac.  721,  la 
clearly  tbe  rale  applicable  to  the  case  at 
bar  under  the  facts  presented.  In  that  case 
a  grantee  In  a  warranty  deed  sued  for  a 
breach  of  the  covenants  against  Incombranc- 
es,  and  It  was  there  held  that  parol  evldeDce 
was  admissible  to  show  that,  the  grantor  hat- 
ing purchased  on  execntloo  sale,  and  tbe  land 
baTlng  been  redeemed  by  the-aecutlon  debtor, 
tbe  warranty  deed  was  glTen  to  plaintiff  at 
tbe  request  of  the  debtor  on  an  understand* 
Ing  that  the  same  was  merely  a  redemption 
deed,  and  that  It  shonld  have  no  eflact  as  a 
warranty.  The  court  said: 

"Under  our  system  eqnitaMe  relief  Is  given 
in  actions  at  law.  The  evideuce  to  suj^port  tbe 
affirmative  defense  jof  tbe  defendants  was  oot 
introduced  to  control  or  vary  the  covenoaC  in 
the  deed,  bat  to  prevent  tbe  enforcement  of  the 
same,  because  it  was  obtained  in  such  a  man- 
ner that  it  would  be  a  fraud  upon  the  cove- 
nantors to  allow  the  enforcement  of  the  cove- 
nants. In  such  a  case  oral  evidence  is  admis- 
sible. •  *  *  Equitable  estoppels  are  based  on 
tbe  ground  of  promoting  the  equity  and  Jus- 
tice of  the  individual  case  by  preventing  the 
party  from  asserting  his  rights  under  a  general 
technical  rule  of  law  when  he  has  so  conducted 
himself  that  it  wtmld  be  contrary  to  equity  and 
ffood  conscience  for  him  to  allege  and  prove  tbe 
truth."  ' 

Now  in  the  case  st  bar,  Beatty  pur^aed 
from  McPberson,  and  If  Beat^  had  paid  the 
balanoe  due  on  the  purchase  price  and  re- 
corded tl»  escrow  deed,  McPberson  would 
not  have  been  ttabto  for  said  liens,  and  In 


executing  said  deed  to  the  plalntifr  at  the 
request  of  Beat^  and  consent  of  plaintiff, 
he  bad  no  Intenthm  of  warranting  the  title 
against  any  acts  done  Beatty  subsequent 
to  the  ttane  said  deed  was  placed  in  escrow, 
and  It  would  be  moat  inequitatAe  and  unjust, 
undttr  the  fKcts  In  this  case,  to  require  Mo- 
Pherson  to  pay  the  amount  of  said  Uena  out 
of  tbe  purchase  price  of  ^SO  agreed  to  be 
paid  by  Beatty  to  him  for  said  lots.  It  was 
not  HcPberaon's  intmtltm  to  guarantee  the 
title  against  said  liMis,  and  the  plaintiff  wen 
knew  that  McPherson  did  not  Intend  to 
warrant  the  title  against  such  liens,  but  con- 
cluded, on  the  advice  of  his  attorney,  that 
such  Uena  did  not  exist,  or  that  the  time 
for  filing  them  had  passed.  And  It  would  be 
most  unjust  and  Inequitable,  tmder  the  facts 
of  this  case,  to  require  McPbet>son  to  pay  the 
amount  of  said  Uens  when  he  never  intended 
to  warrant  against  them,  and  the  purchaser 
well  knew  that  he  did  not  Intend  to  do  so. 

Tbe  Judgment  must  therefore  be  reversed 
and  the  cause  remanded,  with  Instructions  to 
enter  Judgment  In  favor  of  the  defoidants 
In  accordance  with  the  views  expressed  in 
this  opinion.  Ckwts  awarded  to  tbe  a^wl- 
lants. 

BUDGE,  J.  (concurring  specially).  I  con- 
cur in  the  conclusions  reached  by  Gfal^  Jus- 
tice SULLXTAN  In  the  above  entitled  cause, 
but  In  doing  so  and  to  make  loy  position 
<dear,  desire  to  set  forth  the  following  addi- 
tional reasons  why,  In  my  optaiicoi,  fids  Jud^ 
ment  should  be  reversed  and  the  cause  re- 
manded, with  Instructions  to  enter  up  Judg- 
ment in  favor  vt  the  appellant : 

Whoi  McPberson  entered  Into  the  con- 
tract referred  to  in  tbe  etatem^  of  fa^  In 
this  caa^  whereby  be  sold  to  Beatty  the  four 
lote  for  the  agreed  i»loe  of  926(^  to  be  paid 
la  moDthty  Installmwits  at  $10  eadi.  and 
placed  tha  deed  in  escrow  In  the  Oenaan 
State  Bank  to  be  daltraiea  to  Beatty  when 
the  fall  pnrtihaae  price  was-pald,  and  when. 
In  paiaaaace  of  said  agreeaient,  Beatty  paid 
f60  on  Uie  pnrdiaaa  price  and  w^t  Into  poa- 
sessloa  of  aaM  lota,  the  equltabte  title  to  ttie 
lots  In  question  Tested  la  Beatty;  sad  whw 
McPhwson  ma  paid  the  balance  of'  the  ,puc- 
chaae  mloe  due  upon  tha  lots,  the  l^al  title 
to  said  lot%  by  opsntion  of  law,  InuBediata- 
ly  veated  In  Beatty,  wtiere^  under  the  facta 
In  tbla  case^  It  stUl  reata. 

The  inlndple  of  law  adbwed  to  tn  the  ease 
of  CanaoD  t.  Handley,  72  CaL  183,  -18  Pmo. 
315,  la  applicable  to  the  case  at  bar,  tIb.,  up- 
on peaTonnance  by  grantee  of  the  oooditloDa 
upon  which  a  deed  is  delivered  in  escrow,  ttaa 
dcootf  tary  becomes  tbe  custodian  of  tbe  gran- 
tee,  and  his  possession  Is  the  pooMstfon  of 
the  latter.  The  deed  takes  affect  the  nKHnent 
tha  coadlttopa  are  performed,  wlttmnt  ui7 
formal  dtiUvary  iota  the  ha^ds  of -ttie  gam- 
tat.  And  In  the  eaas  of  Shliiey  j.  Ayres,  l* 
Obio,  806,  «  Am.  DtQ.  644,  the  court  said  .: 
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"It  is  not  esnentfal  to  the  Talidity  of  ft  deed 
that  it  be  actually  delivered  to,  or  ever  pass 
into  the  bauda  o£,  the  craatee." 

Cricb,  being  a  partr  to  thla  tranBactlon 
and  acUos  in  conjunction  with  Beat^  and 
HcPberson,  with  full  knowledge  of  the  trans- 
fer of  title  to  the  lots  from  McPherKm  to 
Beatt7.  and  of  the  attempted  transfer  of  the 
title  to  Bald  lots  from  McPherson  to  hlms^ 
b7  the  destruction  of  the  deed  ttom  HcPher- 
eon  to  BeatlTt  cannot  now  be  heard  to  com- 
plain of  certain  liens  which  attached  to  these 
lots  by  reason  of  the  ImproTemeuts  made  ap- 
on  the  same  by  Beatty  subsequent  to  the  ex- 
ecution of  the  deed  from  McPherson  to  Beat- 
tr,  which  liens  thereafter  ripened  Into  a  valid 
and  snbslating  claim  against  the  lots,  tot  the 
satisfaction  of  which  the  lota  in  question  ol- 
tlmately  became  liable. 

1  Devi.  <m  Deed^  |  300,  cmtaimi  the  fol- 
lowing rule: 

"When  a  deed  has  been  properly  ezecnted  and 
delivered,  it  operates  as  a  trassfer  of  title.  Ita 
redelivery  to  the  grantor,  or  its  cancellation, 
cannot  operate  as  a  retranafer  of  the  title  so 
conveyed.  Where  it  has  once  become  effective, 
it  cannot  be  defeated  by  any  act  occurring  aft- 
erwards, unless  it  be  by  force  of  some  condition 
contained  in  the  deed  itself.  •  •  •  The  de- 
cided weight  of  authority  is  that  the  surrender 
of  a  deed,  though  not  roistered,  will  not  oper- 
ate to  revest  the  grantor  with  the  title.'  The 
fact  that  both  grantor  and  grantee  suppose  that 
a  deed  will  not  take  effect  until  recorded,  and 
might  be  revoked  at  any  time  before  that  is  ac- 
eompllshed^  does  not  alter  its  legal  character  as 
a  conveyance  where  It  has  been  delivered  to  the 
grantee.  •  •  •  The  title  remains  in  the  gran- 
tee when  it  has  once  become  vested  in  him, 
notwithstanding  the  destruction  of  the  deed  or 
its  return  to  the  grantor,  and  although  the  lat- 
ter haa,  tfarouKh  the  direction  of  the  grantee, 
again  executed  a  deed  to  another."  Ritten- 
house  V.  Clark,  110  Ey.  147,  61  S.  W.  33. 

The  preponderance  of  author!^  is  to  the 
effect  that  the  surrender  or  destruction  of  a 
deed  by  agreement  at  the  parties  will  not 
operate  to  revest  the  grantor  with  the  title. 
Where  a  grantor  has  executed  a  second  deed 
for  the  same  land  through  a  mlsunderatand- 
ing,  whereby  be  has  become  liable  on  the 
covenant  of  warranty  In  the  second  deed  to  a 
third  part7,  who  had  knowledge  of  the  exe- 
cntion  and  delivery  of  the  first  deed,  equity 
will  relieve  him  by  canceling  the  second  deed. 
Strawn  t.  Norrls,  21  Ark.  80. 

In  the  case  at  bar,  tJrlch  had  full  knowl- 
edge that  a  deed  had  been  made  for  these 
lots  by  McPherson  to  Beatty,  and  he  was  a 
party  to  the  destruction  of  the  deed  made  by 
McPherson  to  Beatty.  Hence  he  dealt  with 
his  eyes  open  as  to  the  real  condition  of  the 
title  to  the  property  and  of  the  existence  of 
the  Indebtedness  Incurred  by  Beatty  for  im- 
provements placed  upon  the  property  during 
Beatty's  possession.  Urlch  knew  that  Beatty 
owed  the  limholders  at  the  time  the  deed  was 
destroTed,  and  he  believed,  in  common  with 
McPherscm  and  Beatty,  that  the  time  for  filing 
the  liens  had  expired  and  that  the  llenholders 
'could  not  satisfy  th^  obligation  out  of  the 
property,  and  that  vnlws  Beatty  could  per* 


Sonally  respond  for  the  amount  of  the  indebt- 
edness, the  Uenholders  would  be  defeatsd. 
It  is  clear  to  my  mind  that  McPherson  never 
undertook  to  be  responsible  for  the  indebted- 
ness incurred  dnrlng  the  poaneoslon  of  Beat- 
ty, and  that  VrUSi  understood,  at  the  time 
the  deed  was  destroyed  and  a  new  deed  exe- 
cuted and  dtiivered  by  McPherson,  that  Mc- 
Pherson was  not  to  be  held  for  any  indebted- 
ness incurred,  or  incumbrance  done,  made^  or 
suffered,  daring  the  poraesslon  CMC  Beatty,  It 
was  no  accommodation  to  MtflwnSKm  to  have 
the  deed  destroyed,  bnt  it  was  an  accommoda- 
tion  to  Beatty  and  TTricfa  to  avoid  the  ex- 
pense of  recording  the  deed  from  McPherson 
to  B«itty  and  the  making  and  recording  of 
a  deed  from  Beatty  to  UrldL 

There  are  aome  cases  whidb  hold  that  the 
deed  must  be  surrendered  for  the  very  pur- 
pose of  revesting  title,  and,  where  it  is  re- 
delivered for  any  oth»  purpose,  sndt  saiv 
render  wHl  neither  divest  the  grantee  of  the 
title,  nor  operate  as  an  estoppel  agslnst  him. 
Buns  T.  GonKlins,  10  Neb.  107, 26  N.  W.  021 ; 
DycuB  Bart,  2  Tex.  Glv.  App.  354,  21  S. 
W.  209^  In  the  case  at  bar,  tlie  real  purpoae 
for  the  snrrmder  ftf  tiie  deed  from  Beatty  to 
McPherson  was  to  save  expmse. 

In  cases  whKAi  are  found  In  Qie  book^ 
where  tlie  snrrendn  and  cancaUaOtm  (tf 
deeds  conveying  lands  have  been  hdd,  as 
betwem  the  parties,  to  revest  flie  estate  In 
the  grantor,  the  deeds  have  not  only  been  qd- 
recorded,  bnt  were  surmdered  soon  after 
their  ezecDtlOD  and  delimy,'  and  the  parties 
were  In  fact  restored  to  the  same  identical 
position,  or  to  what  waa  eqidvalent,  that  tiwy 
stood  In  before  the  convvyanca  waa  nude^ 
Patterson  v.  Yeaton.  47  Ut.  808.  In  the 
present  case,  if  this  'latter  znle  be  adopted, 
McPherson  would  not  occmiy  the  same  pool- 
Uon.  or  to  what  was  equivalent,  that  be  stood 
In  before  the  second  cooveyanoe  waa  nad& 
He  woald  be  held  UaUe  for  the  Indebtedneas 
created  by  Beatty  during  his  poeeeasion,  for 
whldi  liens  attached  suhaaqdent  to  tiie  mak- 
ing of  the  first  deed  and  prior  to  the  making 
of  the  second. 

In  Weygant  v.  BarUett,  102  CaL  224,  30 

Pac.  417.  Cbe  court  said: 

"Where  a  purchaser  of  property  has  the  title 
made  to  another  as  a  matter  of  convcDleDce— 

Buch  other  conveying  it  to  hnn  on  the  same  day 
— such  other  is  not  the  purchaser's  trustee,  as 
to  the  land,  thoufrh  the  latter  conveyance  is  de- 
livered back  to  him  by  the  purchaser,,  and  de- 
stroyed, with  the  purchaser's  consent,  since  oa 
the  delivery  of  the  deed  to  the  purchaser  the  le- 
gal title  passed,  and  the  subsequent  destructioB 
thereof  could  not  affect  the  title." 

The  oral  agreement  entered  Into  between 
McPherson,  Beatty,  and  Urich  that,  in  order 
to  avoid  the  expense  Incident  to  the  record- 
ing of  the  deed  from  McPherson  to  Beatty 
and  making  end-recording  a  deed  from  Beat- 
ty to  Urlch,  the  deed  already  executed  and 
delivered  by  McPherson  to  Beatty  be  destroy- 
ed' and  McPherson  make  a  deed  direct  to 
Urich  woald  not,  under  the  fbcts  in  this  cass, 
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direst  Beatty  of  tbe  legal  or  equitable  title 
to  tbe  lot*  tn* Dontrorerar*  'MeRienni;  faaT- 
log  4!onva7ed  the  lots  In  queitlui  by  deed  to 
Beatty.  coald  not  mftke  a  Talld  conVe;ance  of 
these  lots  from  himself  to  JWdau  And  Urleb, 
who  had  foil  knowledge  of  this  tact,  aecepjbed 
tbe  deed  fmn  BicFherson  to  himself,  fully 
leallslng  that  M<fliersoii,  not  being  possess- 
ed <tf  the  fee,  did  not  covHiant  or  wanrant 
against  liens  created  against  lots  of  which  he 
was  not  the  owner.  Under  the  laws  of  fills 
stat^  real  estate  cannot  be  cwTeyed  by  oral 
agreemei^  Beatty,  baring  become  rested 
'  with  tbe  ttUe  to  said  lots  by  a  proper  deed 
of  oHLreyanoe,  nnder  the  laws  of  this  state, 
cannot  direst  hlmsdt  of  soch  title  Bxeept  hj 
a  proper  deed  of  conveyance  as  prescribed 
by  law.  !Ehe  destruction  of  tbe  evidence  of 
lUIe  does  not  -destroy  the  actnal  title.  la 
Began  t.  Howe,  121  Mass.  426^  tim  eoort 
said! 

dertracttm  or  detentlcn  of  the  deed  by 
the  grantor,  after  aueh  deUrery^  cannot  diratt 
tbe  grantee  s  estate." 

WUBb,  as  between  Beatt7  and  Uiltih,  the 
prlncltde  of  estot^  m^Eht  apply,  as  betweoi 
Beatty's  creditors  and  h^rs^  this  prlnt^^ 
In  my  ivlnlon,  would  not  ai^ly  nnder  any  dr- 
cnmstances.  In  Botaford  r.  MtHrehouse,  4 
Omn.  5S0,  the  grantee,  flndtng  himself  nnable 
to  pay  an  the'  pnrtdiase  mon^*  returned  tbe 
deed  to  the  grantor  for  the  purpose  of  rerest- 
ing  falm  with  tlOe  and  a  creditor  of  the 
grantee  levied  vpon  the  land;  and  it  was 
hdd  lliat  the  lery  Waa  effeetlTe,  for  the  rea- 
son that  the  title  still  resided  In  the  grantee. 
See,  also,  Baynor  r.  Wilson,  6  Hill  (N. 
469;  Hlnchiur  r.  Hlnman,  18  Wis.  139;  Cunt' 
ntngham  r.  Williams,  42  Ark.  170;  Warren 
r.  Toby.  82  ftHch.  45. 

MORGAN,  J.  I  dissent  from  tbe  conclu- 
sion reached  by  the  majority  of  the  court  In 
this  case,  and  find  myself  entirely  unable  to 
follow  tbe  reasoning  employed  in  reaching  it. 

Both  tbe  appellants  and  the  respondent  ful- 
ly understood  that  the  improrements  which 
had  been  made  for  which  the  liens  were  sub- 
sequently filed  bad  not  been  paid  for  at  the 
time  of  the  execatlon  and  deIireT7  of  tbe  deed 
from  McPherson  and  wife  to  Urlch,  and  they 
all  erroneously  beUered  the  time  for  filing 
such  llena  had  expired.  The  record  discloses 
nothing  from  whidi  It  may  be  Inferred  that 
any  of  the  parties  understood,  at  tbe  time 
the  deed  was  made,  that  any  act  of  Beatty 
had  created  a  Hen  or  Incumbrance  upon  the 
property.  Upon  the  other  hand,  It  clearly 
appears  that  tbe  appellants  thought  tbey 
Were  giving,  and  the  respondent  thought  he 
was  receiving,  a  clear  title.  Laboring  under 
this  misunderstanding  the  appellants  made, 
executed,  and  delivered  to  respondent  a  deed 
In  which  the  following  is  recited:  i 

TThat  the  parties  of  tbe  first  part  ♦  •  • 
do  by  these  presents  grant,  bargain,  sell,  convey 
and  confirm  to  the  said  party  of  the  second  part , 


Ins  heirS  and  aaslcns  forever  all  the  lollowiBg 

described  lota,  pieces  and  parcels  of  land  situ- 
ated in  the  county  of  Idaho  and  state  of  Idaho, 
known  and  described  as  follows,  to  wit:  *  *  * 
And  that  said  parties  of  the  first  part  and  their 
heirs  the  said  premises  in  tbe  quiet  and  peace- 
able possession  of  tbe  said  party  of  the  second 
part,  his  beirs  and  assigns,  shall  and  will  for- 
ever warrant  and  defend." 

Section  3120,  Rev.  Codes,  is  as  follows: 
"From  the  nse  of  the  word  'grant'  in  am  con- 
veyance by  which  an  estate  -of  inheritance,  pos- 
sessory right,  or  fW  dmple  Is  to  be  passed,  the 
following  covenants,  and  tt<»ie  other,  on  tbe 
part  of  tbe  grantor,  for  himsdf  and  his  lieirs, 
to  tbe  grantee,  his  beirs  and  assigns,  are  im- 
plied, unless  restrained  by  express  terms  con- 
tained in  such  conveyance: 

"1.  That  iK^oos  to  the  time  of  the  execu- 
tion of  such  conveyance,  the  grantor  has  not 
conveyed  the  same  estate,  or  any  right,  title,  or 
interest  therein,  to  any  person  other  than  the 
grantee; 

That  snch  estate  Is  at  the  time  of  tbe  ex- 
ecntion  of  sucb  conveyance  free  from  Incum- 
brances done,  iotade,  or  suffered  by  the  grantor, 
or  any  peraoa  claiming  under  him.  Snch  cove- 
nants may  be  sued  nptm  in  tbe  same  maimer 
as  if  they  had  been  expressly  Inswted  in  the 
conveyance." 

The  case  of  .Polak  r.  Uattson,  22  Idaho, 
727,  128  Pac.  89,  la  cited  in  support  of  the. 
position: 

"That  Implied  covenants  in  a  deed  by  tbe  use' 
of  tbe  word  'granf  do  not  include  incnmbrances 
done,  made,  or  Buffered  by  the  grantor,  unteas 
he  was  under  personal  oldigation  to  pay  it" 

I  am  unable  to  construe  that  decision  as 
establishing  a  general  rule,  applicable  to  all 
cases,  to  the  effect  above  stated,  for  said 
case  <Hily  deddies  that  certain  taxes  which 
became  a  lien  upon  the  property  before  the' 
grantor  acquired  title  to  It  were  an  Incom- 
branoe  "done,  made,  or  suffered"  by  bar,  or 
by  any  person  claiming  under  her. 

Whatever  interest  in  tbe  property  Beatty 
had  at  the  time  the  Indebtedness  was  incur- 
red, to  secure  tbe  payment  of  whldi  the  liens 
were  filed,  ,  was  by  virtue  of  the  deed  in  es- 
crow from  appellants,  and  whatever  claim  he 
had  was  a  claim  under  them.- 

It  is  beUered  the  CHUCr  jnSTICB  has 
qnoted  sufficiently  ttom  tbe  caae  of  Tonng  r. 
Stampfler,  27  Wadi.  800,  67  Pac;  721,  to  dis- 
tinguish it  from  this.  No  dement  of  fraud 
enters  Into  this  case,  and  the  appellants  did 
what  ttiey  Intended  to  do ;  L  e.,  gave  the  re- 
spondents s  title  which  they  warranted  to 
be  clear  (rf  Incnmbrance.  Tbdr  presrait  cause 
for  ocanplalnt  arlsea  fn>m  their  misunder- 
standing as  to  the  validity  of  tbe  fdalma  olt 
lien. 

The  Indiana  cases  and  the  ease  Watts 

V.  Welman,  2  K  H.  «S8,  cited  In  the  ma}or^ 
ity  opinion,  are  to  the  eSFect  that  a  cove- 
nant of  warrant?  in  a  deed  does  not  extend 
to  a  knowh  Incumtwance  which  the  grantee 
agreed  to  discharge,  particularly  If  the 
amount  of  the  incumbrance  has  been  deduct- 
ed trua  the  pnndnse  mice  or  consideration 
for  which  the  transfer  was  made.^and  that 
parol  evidence  may  be  introduced  to  estab-* 


Digitized  by  Google 


300 


BEPOBTEB 


Itab  andi  facts  and  to  show  tbe  real  ooastd- 
eratlon.  Probably  no  antboritjr  can  be  fbnnd 
whkli  extends  tlie  rale  farther  than  abore 
stated,  and  It  Is  a  d^iarture  from  weU-estab- 
UiOied  principle  to  bold  that  the  grantor  in  a 
warrant  deed  may  escape  t^e  caosequence 
ct  hla  covenant  of  warruity  because  neither 
himself  nor  tbe  grantee  knew  Ow  exist- 
ence  of  an  Incumbrance  or  other  defect  In 
the  title  at  tbe  time  iba  deed  was  made. 

It  nowhere  appears  In  tho  necarA  that  the 
amonnt  <^  tbe  daSms  fOr  wbl<di  the  liens  were 
filed  was  discussed  between  the  parties  or 
-deducted  from  the  purchase  price,  or  that  re- 
spondent assnmed  or  agreed  to  pay  them. 
It  does,  bowoTer,  appear  that  he  inslated  up- 
on a  warranty  deed  and  an  abstract  showing 
a  clear  title.  These  the  appellants  gare  him. 

It  Is  clear  that  the  claims  for  which  the 
Uens  were  filed  were  Incumbrances  as  defined 
in  section  3121,  Rev.  Codes,  and  it  Is  equally 
clear  that  they  were  "done,  made,  or  suffer- 
ed" by  Beatty  at  a  time  when  he  was  claim- 
ing under  the  appellants,  who  were  grantors 
in  the  deed  to  respondent,  and  since  there  Is 
nothing  expressed  In  the  deed  in  any  man- 
ner modifying  or  restraining  the  covenapts 
of  warranty  Implied  by  the  use  of  the  word 
"grai^,"  it  follows,  as  a  matter  of  law,  that 
the  agreement  of  tbe  parties  was  to  the  effect 
chat  the  grantors,  appellants  here,  would  hold 
tiie  grantee  therein  named,  the  respondent  in 
this  ease,  harmless  from  such  Uras  ahould 
they  be  filed  and  enforced. 

I  encounter  equal  difficulty  In  attempting 
to  follow  the  reasoning  emidoyed  by  Justice 
BUDQE  in  his  concurring  opinion.  Assum- 
ing that  at  the  time  the  appellants  executed 
and  deUvered  their  deed  to  respondent  the 
lltle  was  not  in  them,  but  was  In  Beatty 
(wbi<lh  I  do  not  deem  It  necessary  here  to 
decide),  the  maker  of  a  warranty  deed  Is.  by 
said  oplnt<m,  placed  In  position  to  c<mtend 
as  follows: 

"I  attempted  to  convey  hj  warranty  deed 
property  woich  I  had  already  coaveyed  away, 
and  tbe  grantee,  being  aware  of  the  facts,  must 
have,  as  a  matter  of  law,  inferred  that  1  had 
BO  title  to  convey  and  none  to  warrant" 

Such  a  defense  Is  anticipated  and  prevent- 
ed by  subdivision  1  of  section  3120,  supra. 

The  rule  of  law  applicable  to  this  case  is 
dearly  stated  in  11  Cyc  1066,  as  ftdlowa: 

"Tbe  fact  that  either  or  both  of  the  parties 
knew  at  the  time  of  the  couvejaoce  that  the 
grantor  had  no  title  In  a  part  or  in  the  whole 
of  the  land  does  not  affect  the  right  of  recovery 
for  a  breach  of  covenant. 

"Knowledge  on  the  part  of  the  purchaser  of 
the  existence  of  an  incumbrance  on  tbe  land 
will  not  prevent  him  from  recovering  damnges 
on  account  of  it.  where  be  protects  himself  by 
proper  covenants  In  his  deed.  *  •  •  Mani- 
festly there  is  no  breach  where  the  grantee 
knowingly  assumes  the  incumbrance." 

I  believe  the  judgment  of  the  trial  court 
shoold  be  affirmed. 


FOOKS  T.  HUNGEB.   (No.  1786.) 
(Supreme  Court  of  New  Ueziea  May  14, 

iftie.) 

(Syllabut  ly  the  Court.) 

1.  Habeas  Cobfus  «=s399— Cubtoot  Chuji 
,  — Right— Dbsibk  or  Child. 

Where  habeas  corpus  proceedings  are  In- 
stituted by  a  natural  mother  to  recover  the  cus- 
tody of  her  child  from  the  adopted  mother,  the 
expressed  desire  ot  the  child,  10  years  of  age, 
to  be  permitted  to  remain  with  the  adopted 
mother,  should  not  control,  Or  be  determinative 
of  what  is  to  the  best  interest  ui  such  child. 

[Ed.  Note.— For  other  casta,  see  Habeas  OoN 
pus,  Cent  Dig.  |  SI;  Deo.  Dig.  4s>»d.l 

2.  Habeas  Cobpus  «5»0&— Gurodt  or  Gkod 

— Right— Natubal  Mothbb. 

Where,  upon  habeas  corpus  proceedings  in- 
stituted by  the  natural  mother  for  the  custody 
of  her  diild,  against  the  foster  mother,  it  ap- 
pears that  tbe  child  was  stolen  from  the  natural 
mother  when  but  two  or  three  years  of  age  and 

E laced  in  tbe  custody  of  the  foster  mother,  who, 
owever,  was  without  knowledge  of  theft  at  tbe 
child,  or  the  name  or  whereabouts  of  its  moth- 
er, and  such  foster  mother  has  given  the  child 
the  tenderest  of  care  and  every  attention,  and 
the  evidence  also  shows  that  tht  natural  mother 
is  a  good,  responeible,  and  worthy  mother, 
against  whose  character  and  capaci^  to  take 
care  of  said  child  no  charge  is  made,  the  natural 
mother  is  entitled  to  tbe  custody  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84;  Dec.  Dig.  «=s>99.] 

3.  ^BBAS  COBPDB  (^SS-tCiTSTODT  OT  CHILD 

— Bdbdkn  of  Pboof. 

The  burden  of  proving  that  the  best  inter- 
est of  a  child  wtU  be  subserved  thereby  is  not 
upon  the  parent  seeking  to  recover  its  custody, 
but  upoD  the  party  denylog  such  restoration  of 
the  child  to  the  custody  of  its  parent. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  77,  78;  De&  Dig.  «»8S.] 

Appeal  from  District  Conrt,  Bernalillo 
County;  Herbert  F.  Raynolds,  Judge. 

Hal}eas  corpus  by  Mrs.  F.  A.  Focks  against 
Mrs.  Mary  Munger.  From  Judgment  *or  de- 
fendant, plalntifE  appeals.  Reversed,  wltH 
directions. 

In  Maicb«  1906,  Maiy  J<  Peters,  now  Hra. 
Focks,  the  petitioner,  procured  a  judgment 
of  divorce  from  her  husband,  Elbert  Peters, 
in  the  state  of  Missouri,  which  judgment 
gave  her  tbe  care  and  custody  of  her  three 
year  old  son,  Wallace  Peten.  A  few  months 
after  the  decree  Elbert  Peters,  the  father, 
BurreptiUoui^  took  the  child  away  from  the 
mother  and  disappeared  from  the  state,  and 
though  the  mother  made  search  thereafter 
she  was  unable  to  locate  the  child  until  about 
the  month  of  April.  1013,  when  she  ascertain- 
ed that  be  was  In  the  custody  and  control  of 
the  appellee,  at  Albuquerque,  N.  M.,  who  had 
adopted  him  pursuant  to  an  order  of  the  pro- 
bate court  of  Bernalillo  county. 

When  the  father  removed  Wallace  Peters 
from  Missouri,  he  took  him  to  Telluride,  In 
the  state  of  Ctolorado^  where  the  father  had 
mployment  In  the  mhies,  and  placed  him  in 
care  of  tbe  appellee,  paying  the  board  and 
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can  of*tlie  boy  for  two  or  three  years,  when 
tbe  fRtlittr,  being  out  of  work,  ceased  there- 
atfter  to  oontrUnita  to  the  snroort  cA  ttie 
dtlld,  who  was  left  heiress  and  without 
means  In  tbe  care  ot  Mra.  Hunger.  The  ap- 
pellee mdeavored  to  Induce  tbe  flather  to 
care  for  or  support  the  child,  or  to  consent 
to  his  ad<^tlon  by  her;  bnt  the  ^tber  did 
neither.  The  appellee  likewise  made  dili- 
gent effort  In  good  faith,  to  locate  the  mothp- 
er  or  other  relativoB  of  the  child,  but  with- 
out Buccess;  and  being  greaUy  attacOied  to 
the  child,  and  he  to  her,  and  she  being  con- 
cededly  a  proper  person  to  care  for  and  train 
the  child,  she  applied  to  the  probate  court  of 
BemaQllo  county  and  procured  an  order  of 
adoption  of  the  child  upcm  the  ground  that 
he  had  been  abandoned  by  his  parents. 

The  petitioner  herein  was  not  made  a  par- 
ty In  said  adoption  proceedings  and  bad  no 
notice  of  the  same.  From  the  time  the  iMlA 
was  stolen  from  the  mother,  in  1906,  she 
continued  to  make  diligent  efforts  to  dlscoT- 
er  the  whereabouts  of  the  child  and  to  regain 
possesion  of  him;  hot  she  never  learned 
of  his  whereabouts  until  about  the  month  of 
April,  1913,  and  tbereafter  she  came  to  Al- 
buquerque, N.  M.,  and  Inatltated  these  pro- 
ceedings for  the  purpose  of  xeoorerlng  tbe  cus- 
tody of  her  child.  Upon  the  evldenoe  adduc- 
ed, the  trial  court  made  findings  of  fact, 
upon  which  conclusions  of  law  were  stated. 
The  court  found  the  facts  herein  stated,  and 
that  the  mother  had  dliigentlj  prosecuted 
the  search  for  her  dilld,  and  that  she  was 
guilty  of  no  laches;  also: 

"That  the  defendant,  Mrs.  Mary  Mun^er,  Is 
In  all  respects  a  suitable  and  proper  person  to 
have  the  care  and  custody  of  the  child,  has 
raised  other  children  by  adoption,  and  has  Riven 
tb«m  excellent  trainiiiK  and  education,  is  deep- 
ly attached  to  the  child,  Wallace  Mun^er,  and 
in  the  Judgment  of  the  court  the  best  inter- 
ests and  welfare  of  the  said  <^ld  require  that 
he  be  left  In  the  care  and  custody  of  the  defend- 
ant, Blary  Muoger,  and  not  taken  from  that 
care  and  custody. 

The  court  also  found  the  fallowing: 
'TThat  said  petitioner,  Mrs.  F.  A.  Focks,  has 
been  and  is  a  good,  responsible,  and  worthy 
mother,  and  one  a^inst  whose  .character  or  ca-i 
padty  to  tak^  care  of  said  child.  Wallace  Peters, 
there  are  no  ctiarges,"  and  "that  said  petition- 
er, Mrs.  F.  A.  Focks,  is  married  to  a  man  who 
is  able,  re&dj,  ani  willing  to  support  and  edu- 
cate the  child.  Wallace  Fetera." 

Upon  the  facts  so  fonnd,  Judgment  was 
altered  dismissing  the  petition  and  awarding 
the  custody  of  the  child  to  Mrs.  Munger. 
From  this  Judgment,  Mra.  FocIes  appeals. 

Vigil  &  Jamison,  of  Albuquerque  for  ap- 
pellant Marron  &  Wood,  of  Albuquerque^ 
fbr  appellee. 

BOBEBTS,  C.  J.  (after  stating  tbe  facta 
as  abovcj.  Appellee  concedes  that  the  adop* 
tlott  proceedings  are  not  binding  upon  ap- 
pellant, as  she  was  not  made  a  party  or  serv- 
ed with  notice  therein.  This  being  true,  the 
only  question  tor  determination  here  Is 
whether,  upon  tbe  facts  as  disclosed  by  the 


record  and  found -by  tbe  court,  Judgment  was 
properly  rendered  for  tbe  reigandent. 

[1]  It  la  true  the  tzial  court  expressed  tbe 
con<dusion,  iqion  the  foots  found  axid  after  an 
Interview  with  tho  child,  that  "in  the  Judg- 
ment  of  the  court  the  best  interests  and  wel- 
fare of  the  child  require  that  he  be  left  In 
tbe  care  and  custody  of  the  defraidant,  Mary 
Hunger,  and  not  taken  from  that  care  and 
custody";  but,  if  this  conclusioa  is  not  sup* 
ported  by  the  foots,  it  can  have  no  bearing 
gpon  the  dedalon  bera  Th^  was  no  dla- 
pnte  aa  to  the  facta  in  the  case.  Both  the 
mother  and  Mrs.  Hunger,  tbe  respondei^ 
were  shown  to  be  most  excellent  women,  and 
suitable  and  proper  persons  to  have  the  care 
and  custody  of  children.  G?he  moral  Influence 
In  both  homes  was  aivarently  above  ro- 
proad^  and,  while  nether  the  petitioner  nor 
the  respondent  was  wealthy,  yet  each  was 
shown  to  have  sufficient  resources  to  «ubl« 
her  to  properly  care  for  the  child.  It  Is  true 
the  child  e^ressed  a  desire  to  the  trial  Judge 
to  be  allowed  to  remain  with  his  foster  mothr 
er;  but  this  was  only  natural,  because  be 
was  taken  from  his  own  mother  when  but 
two  or  three  years  of  age,  and  natnmlly 
looked  upon  her  as  a  stranger.  He  had  re- 
ceived from.  Urs.  Hunger  the  kindest  treat- 
ment, and  returned  it  with  his  love  and  af- 
fection. We  do  not  believe,  however,  that 
the  expressed  desire  of  a  child,  10  years  of 
agei,  shtHiId  ccmtrol;  for  it  Is  a  matter  of 
common  knowledge  that  children  of  this  age 
bestow  their  affectlona  upon  those  who  are 
kind  to  them,  and  so<m  forget  thdr  parents, 
when  they  are  taken  from  them  by  death  or 
other  causes.  In  the  case  of  Hoore  v.  Ghrfah 
tian,  Be  Miss.  408,  81  Am.  Bep.  S76,  the  court 
said: 

"The  boy,  it  is  tme,  expresses  a  preference 
to  remain  with  the  appellee;  but,  while  in 
doubtful  cases  the  wishes  of  a  child  of  this  ace 
wiU  be  souaht,  and  to  aome  extent  be  observed, 
we  cannot  for  a  moment  agree  tliat  a  boy  of  IS 
can  be  allowed,  at  pleasure,  to  abandon  bis  filial 
duties,  and  select  elsewhere  a  home  more  agree- 
able either  to  his  desires  or  his  worldly  inter- 
eats.  So  to  hold  would  simply  be  to  offer  a  pre- 
mium to  the  children  of  the  poor  to  shirk  the 
duties  to  which  their  station  in  life  has  called 
them,  and  to  permit  them,  at  the  sacrifice  of  all 
tbe  natural  affections,  to  set  about  bettering 
their  condition,  at  a  period  of  life  when  tbe 
law  dedicates  both  their  jpersons  and  tiiur  serv- 
ices to  parental  ooDtroL** 

[2]  This  being  true,  vs  most  eliminate  tbe 
expressed  desire  of  the  child  from  ccmsi dera- 
tion, unless  it  appears  from  Uw  evldoice  that 
there  is  a  doubt  as  to  the  capability  of  the 
natural  mother  to  care  for  the  dUld  In  a 
proper  manner.  No  audi  doubt  exists  in  this 
case ;  therefore  we  are  r^gated  to  the  stm- 
ple  question  as  to  which  of  two  women,  both 
diown  to  be  equally  capable  and  worthy, 
shonld  tbe  custody  of  die  child  have  been 
given— one  the  natural  mother,  the  other  tbe 
foster  mother,  of  the  child.  On  this  question 
there  can  be  no  doubt  but  Out  the  natural 
nn^ier  is  entitled  to  Its  custody.  Any  other 
rule  would  run  counter  to  the  law  of  nature 
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■nod  to  everj  etAtMon  of  the  bnman  heart. 
While  Mrs.  Hunger  is  doubtless  deeply  at- 
tached to  the  boy -and  loves  htm  devotedly, 
7et  the  mother  who  gave  him  birth,  and 
suckled  him  as  a  baby,  and  from  whom  he 
was  stolen,  has  the  first  claim  apcni  him,  un- 
der both  ttie  human  and  divine  law,  unless 
t>y  her  dissolute  life,  or  for  other  reasons,  she 
has  forfeited  this  claim. 

This  case  is  to  be  distinguished  from  those 
Closes,  wherein  the  parents  have  surrendered 
voluntarily  the  custody  of  their  child,  or  chil- 
dren, to  others,  who  have  cared  for  them  for 
years,  when  the  parents  seek  to  recover 
them.  In  such  cases  some  of  the  courts  re- 
fuse to  aid  them.  Here  the  child  was  stolen 
from  tbe  mother,  who  ever  since  has  expend- 
ed all  the  money  she  could  spare  In  a  cease- 
less search  for  him,  which  was  finally  re- 
warded  by  finding  falm  In  the  possession  of 
the  respondent. 

[3]  If  it  be  assumed  that  In  this  case,  un- 
der the  peculiar  facts  which  exist,  the  court 
conld  properly  enter  upon  an  Inquiry  as  to 
what  would  be  for  the  best  Interest  of  the 
child,  it  must  likewise  be  apparent  that  the 
burden  of  showing  that  the  welfare  of  the 
child  would  be  best  subserved  by  allowing 
it  to  remain  with  Its  adopted  mother  would 
be  upon  her,  and  not  upon  the  natural  moth" 
er  to  show  that  its  best  interests  would  be 
subserved  by  awarding  her  its  custody.  Any 
other  rule  would  place  the  parent  at  a  de- 
cided disadvantage,  and  would  enable  stran- 
gers to  take  and  hold  possession  of  children. 
Unless  the  parents  were  able  to  establish 
that  the  children  would  be  better  cared  for 
jind  raised  by  them  than  by  the  parties  hav- 
ing them  in  Custody.  The  presumption  la 
that  the  child  will  be  better  cared  for  by  Its 
jown  parents  than  by  strangors.  and  there-' 
■fore  it  -is  incumbent  upon  the  stranger  to 
*how  to  the  contrary,  if  he  would  retain  the 
custody  of  the  child,  under  this  rule.  Weir 
V.  llarley,  99  Mo.  4$4,  12  S.  W.  798,  6  L.  E. 
A.  672;  State  v.  Deaton,  93  Tex.  243,  54  S. 
W.  901.  In  State  v..  Richardson,  40  N.  H. 
272,  the  court  said: 

"The  discretion  to  be  exercised  is  not  an  arbi- 
trary one;  bat,  in  the  absence  of  any  poBitive 
disqualification  of  the  father  for  the  proper  dia- 
eharge  of  hU  parental  duties,  he  haa,  as  it 
seems  to  us,  a  paramount  right  to  the  custody  of 
bis  infant  child,  which  no  court  la  at  liberty 
to  disregard.  And  while  we  are  bound  also  to 
regard  the  pennaneot  luteresta  and  welfare  of 
the  child,  it  ia  to  be  presumed  that  its  interests 
and  welfare  will  be  heat  promoted  by  continu- 
ing that  guardianship  which  the  law  had  pro- 
vided, until  it  ia  made  plainly  to  appear  that 
the  father  is  no  looser  irorthy  of  the  trust" 

"A  mother  of  high  character,  who  was  well 
able  to  take  care  of  her  infant  daughter,  was 
entitled  to  her  custody,  though  parties  who  had 
attempted  to  adopt  the  child  nuder  proceedings 
aubaequentty  dedared  void  were  in  better  pecun- 
iary circumstances  than  the  mother."  Garter 
r.  Botts,  77  Kan.  70S.  98  Pac.  584. 

For  other  cases  In  which  the  courts  have 
held  similarly,  see  Com.  y.  Brlggs,  83  Mass. 


<16  Pick.)  208;  Terry  v.  Johnson.  78  N«b. 
663,  103  N.  W.  819;  Sloan  v.  Jones,  330  Ga. 
836,  62  S.  E.  21 ;  Ex  parte  Joues,  168  M.  O. 
812,  62  S.  a  217,  138  Am.  St  Rep.  670;  Ham- 
mond V.  Hammond,  00  Oa.  627,  16  8.  B.  266; 
Wakefield  v.  Ives,  35  Iowa,  238. 

In  this  case  the  burden  was  upon  the  ap- 
pellee to.«show  that  the  natural  mother,  be- 
cause of  some  vice,  or  some  other  lawful  rea- 
son, was  not  the  proper  person  to  have  the 
care  and  custody  of  her  child.  This  she  fail- 
ed to  do,  and  the  court  found: 

'That  said  petitioner,  Mra.  F.  A.  Focka,  haa 
been  a  good,  reaponsible,  and  worthy  motha>, 
and  (me  against  whose  character  or  capacity  to 
take  care  of  aaid  child,  Wallace  Peters,  there 
are  no  charges." 

Such  being  the  state  of  the  case,  the  trial 
court  should  have  awarded  the  custody  of 
the  child  to  the  appellant 

The  Judgment  of  the  trial  court  will  be  re- 
versed, with  instructions  to  enter  Judgment 
awarding  the  custody  of  the  child,  Wallace 
Peters,  to  the  petitioner,  Mrs.  F.  A.  Focks; 
and  it  is  BO  ordered. 

HAJWA  and  PABKBB,  JJ,,  omcar. 


GURULE  V.  DURAN.    (No.  1739.) 

(Supreme  Court  of  Kew  Mexico.  May  19» 
1916.)  ■ 

(SyUalfttt  hy  ike  OowrU)  ■ 

L  Plbadinq  «=;»236  — AHKHDHIira  «0  RbpLT 

— Refusal  of  Leave— DiacBBTioH. 

There  ia  no  abuse  of  discretion,  on  the  part 
of  the  trial  court,  in  overruling  a  motion  filed 
by  plaintiff,  aaliing  leave  of  court  to  amend  a 
reply  and  to  be  allowed  to  introduce  further  and 
additional  evidence,  after  evidence  has  been  tak- 
en upon  issue  joined  and  a  cause  ia  aubmitted  to 
the  court  for  decialon,  where  such  party  has 
theretofore  had  ample  opportunity  to  plead  the 
new  matter,  and  no  showing  is  made  excusing 
failure  to  ao  do. 

r£d.  Note.— For  other  caaea,  aee  Pleading, 
Cent  Dig.      601,  605 ;  Dec  Dig.  «^236.] 

2.  Taxation  '®=>402— Asskssiocnt— Vaixdht 
— HioHT  TO  Attack. 

The  owner  of  real  estate,  having  failed  to 
make  return  for  taxation,  cannot  question  the 
validity  of  an  assessment  of  her  property  to 
"unknown  owners,"  although  ahe  was  in  actual 
occapancy  of  the  land,  and  although  the  asses- 
sor by  making  inquiries  and  inveatigatinE  the 
records  of  hia  office  might  have  ascertained  the 
fact  of  such  title  and  occupancy. 

[Ed.  Note.— For  other  cases,  see  TaxatloD, 
Cent  Dig.  §S  818-523 ;  Dec  Dig.  «=»462.] 

3.  Taxation  9=:'580— Pathxht  or  Xaxks— 
What  CoNsnmiBB. 

Payment  of  taxes  on  the  improvemoitB  on 
real  estate  does  not  constitute  a  payment  of 
taxes  on  the  land. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  SS  985,  988;  Dec.  Dig.  ^530.] 

4.  CHAlfFEBTT  AND  MAXKTCNANCI  ^»7— PBB- 

soH  Out  or  Fobsbssion  or  Land— Hioar  to 

Seu.. 

The  statute  of  Henry  VIII  (32  Hen..  VIII, 
c.  0),  wliieh  prohibits  under  prescribed  penalties 
t)ie  buying  or  selling  of  any  pretmded  right  or 
title  to  land,  unless  the  vendor  is  in  setoal  pas* 
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■c—loa  <tf  th«  lands,  or  of  the  KVeraioo  or  re- 
mainder, 18  not  in  force  in  this  state,  becaoae  of 
the  fact  that  it  is  not  applicaUe  to  oar  eondt- 
tion  and  circtunstances. . 

[Bd.  Note.— For  other  cases,  see  Champerty 
and  Maintmaiice,  Cent.  Otg.  }|  64-110;  Dec 
Dig.  «=37.) 

Appeal  from  District  Conit,  Bernalillo 
County;  H.  F.  RaynoMs,  Jndge. 

Action  by  Jullanlta  Apodaca  de  Ourule 
agaioflt  Thomaa  R.  Dnran.  From  a  judg- 
ment for  d^endant,  plaintiff  appeals.  Af- 
flrmed. 

John  W.  Wilson  and  W.  C.  Heaco(^  both 
of  Albuquerque,  for  appellant'  VlgU  &  Jam- 
ison, of  Albuquerque,  for  appellee. 

ROBEBTS,  C.  J.  This  action  WES  Instl* 
tuted  in  the  court  below  by  appellant  against 
the  vipellee  to  quiet  title  to  oertain  real  es- 
tate, dMwibed  iu  the  c(Hnplalnt.  The  com- 
plalnt  vas  in  the  ordinary  form,  containing 
only  the  statutory  altegatlMia.  Appellee  an- 
swered, alleging  that  he  was  the  owner  of 
the  real  estate  described  In  appellant's  com- 
plidnt,  by  Tlrtue  of  a  deed  of  couTeyance  ex- 
ecuted to  blm  by  one  Pitt  Ross,  who  bad  title 
to  said  land  under  a  tax  deed  issued  by  ^ 
treasurer  of  Bernalillo  county,  pursuant  to 
law.  and  that  he  was  entitled  to  the  possea- 
siMi  of  the  land  in  question.  He  asked  that 
his  title  be  quieted  as  against  the  appellant 
To  the  answer  appellant  filed  a  r^ly  setting 
up  certain  matters  which  she  claimed  ren- 
dered the  tax  deed  under  which  Ross  daim- 
ed  title  Told  and  of  no  effect  Issue  being 
joined,  the  parties  proceeded  to  trial,  and 
A  great  deal  of  erldence  was  Introduced, 
whereupon  appellant  asked  leave  of  court  to 
amend  her  reply.  As  the  proposed  reply 
changed  the  issues,  leave  was  granted  upon 
condition  that  appellant  pay  tlfe  cost,  which 
she  elected  to  do.  Thereupon  the  court  ad- 
journed the  trial  so  that  appellee  could  pre- 
pare to  meet  the  new  Issues.  The  amended 
ivpiS  alleged  that  the  land  had  been  assessed 
in  the  name  of  her  husband,  and  the  taxes 
thereon  paid.  In  other  words,  she  pleaded 
a  double  aasessment  of  the  property.  She 
also  alleged  that,  at  the  time  Boss  conveyed 
to  Duran,  she  was  holdiiv  possession  of  said 
land,  adversely  to  Ross.  The  first  trial  was 
begun  on  the  8th  day  of  September,  1913, 
and  was  adjourned,  as  before  stated,  in  oz^ 
der  that  appellant  might  file  an  amended 
reply.  The  reply  having  been  filed,  on  the 
2d  day  of  October,  ldl3,  tbe  trial  was  re- 
sumed, and  after  all  the  evidence  was  taken 
and  the  cause  was  submitted  to  the  court  ap- 
pellant asked  leave  of  court  to  flle  a  second 
amended  veply,  and  for  permission  to  Intro- 
duce "more,  additional,  and  furttier  testi- 
mony." The  court  overruled  the  motion,  and 
this  action  of  the  court  is  the  first  alleged 
error  discussed  by  apitellant 

[1]  The  appellant  alleged,  in  her  second 
amended  r^ly,  leave  to  file  which  was 


sought  and  denied,  that  Roes  and  the  then 
aasenor  <tf  Bernalillo  county  had  been  guilty 
of  fraud;  tlie  spedflc  acts  of  fraud  bdng 
alleged  In  the  listing  of  said  pnfierty  for 
taxea  AjweUsut,  in  her  motion  asking  leave 
to  flle  this  amended  reply,  fails  to  set  forth 
any  excuse  for  hex  failure  to  Incorporate 
tbe  alleged  facts  Jn  her  original  or  first 
amoMted  oomplalnt,  and  it  la  not  claimed 
that  the  said  amendment  was  dndred  tox 
the  purpose  of  oonfonj^lng  the  pleadings  to 
the  facta  proved. 

"Tbe  allowance  or  refusal  of  amendments  Is 
a  matter  which  is  largely  within  tbe  sound  dis- 
cretion of  the  trial  court.  The  question  of 
advisability  is  a  queation  of  fact  which  is  to  be 
determined  by  that  court,  and  tbe  determlnatlOD 
thereof  will  be  reviewed  only  in  case  the  court 
grossly  abuses  its  discretion,  but  the  presump- 
tion 18  always  against  such  abuse."  31  Cy& 
368. 

There  Is  no  abuse  of  discretion,  on  the  part 
of  the  trial  court  In  overruling  a  motion  filed 
by  plaintiff  asking  leave  of  court  to  amend 
a  reply  and  to  be  allowed  to  introduce  fur- 
ther and  additional  evidence  after  evidence 
has  been  taken  ui>on  Issue  formed,  and  a 
cause. Is  submitted  to  the  court  for  decisioa, 
where  such  party  has  theretofore  had  ample, 
opportunity  to  plead  the  new  matter,  and 
no  showing  is  made  excusing  failure  to  so- 
do.  The  trial  had  been  halted  once,  In  order' 
that  plaintiff  might  amend  her  reply.  So  far 
as  this  record  shows,  she  was  fully  cognizant 
of  all  the  facts  which  .she  sought  to  incorpo- 
rate 1q  her  last  proposed  amendment  from 
the  inception  of  the  litigation,  Xt  would  tend 
to  confusion  and  endless  litigation  if  the 
parties  were  permitted  to  allege  their  ftcts 
and  try  their  cases  by  piecemeal. 

[2]  Appellant  questions  tbe  validity  of  th4 
tax  proceedings  because  she  bad  been  In  the 
actual  possession  of  the  land  for  many  years, 
and  her  possesslcm  and  title  were  such  that 
the  assessor,  by  making  Inquiries  and  by  In* 
vestlgating  the  records  of  hie  own  effice,' 
could  have  ascertained  that  she  was  the 
owner  of  the  property  and  therefore  should. 
not  have  Usted  It  to  "unknown  owners."  She 
did  not  return  the  property  for  taxation. 
The  construction  put  upon  section  25,  c.  22,, 
Laws  1899,  by  the  territorial  Supreme  Court 
In  Straus  v.  Foxworth,  16  N.  M.  442,  U7 
Pac.  831,  disposes  of  this  point  against  the 
contention  of  appellant  Daugherty  v.  Mur- 
ray et  al.,  18  N.  M.  35,  133  Pac.  101,  dis- 
cusses the  assessment  of  property  to  un- 
known owners,  and  is  also  conclusive  against 
appellant 

[3]  Appellant  sought  to  show  that  the 
taxes  had  been  paid  by  Introducing  an  as- 
sessment on  Improvements  on  government 
land,  against  her  husband  and  his  payment 
thereof,  which  she  identified  as  tbe  land  in 
question.  We  think  the  court  properly  held 
that  the  payment  of  taxes  on  improvements 
on  land  is  not  payment  on  the  land  itself.  < 

f4]  It  ts  lastly  urged  that  under  the  com- 
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moh  law  of  England,  which  was  adopted  as 
the  rale  at  practice  and  decision  bi  this  Jn- 
ilBdlctlon  in  1876,  the  conveyance  of  land 
h^d  adversely,  is  an  offense,  punishable  by 
fine  and  imt>rlsonment.  The  declaratory  act 
of  Henry  VIII  (32  Hen.  VHI,  c.  9),  prohibits 
under  prescribed  penalties  the  buying  or 
selling  of  any  pretended  right  or  title  to 
land,  unless  the  vendor  Is  in  actnal  posses- 
sion of  the  land  or  of  the  reversion  or  re- 
mainder. Appellant  contends  that  the  facta 
in  this  case  show  that  she  was  in  adverse 
possession  of  the  land  in  qnestion  at  the 
time  Boss  conveyed  the  same  to  appellee; 
hence,  under  the  foregoing  rule  of  the  com- 
mon law,  ai^Uee  toolc  no  title  to  the  same. 
Waiving  the  question  as  to  whether  the  facts 
show  adverse  possession,  we  will  proceed  to 
a  consideration  of  the  more  vital  and  im- 
I>ortant  question,  viz.,  is  this  rule  of  the 
common  law  in  force  in  this  state? 

While  the  territorial  Legislature,  in  1876 
(C.  L.  1897,  S  2871)  provided  that  "In  all  the 
courts  in  this  territory  the  common  law  as 
recognized  In  the  United  States  of  America, 
flhall  be  the  rule  of  practice  and  decision," 
and  the  territorial  Supreme  Court  held  that 
the  effect  of  this  statute  was  to  Ingraft  upon 
our  system  of  Jnrlspmdence  the  common 
law,  or  lex  non  scripta,  and  such  British 
statutes  of  a  general  nature  not  local  to 
that  kingdom,  nor  In  conflict  with  th«  Con- 
stitution or  laws  of  the  United  St&tes  or 
the  territory,  which  were  in  force  at  the 
time  of  our  separation  fnmt  the  mother  coun- 
try (Browning  r.  Estate  Of  Browning,  3  N. 
M.  [Gild.]  669,  9  Pac.  677).  it  further  held 
that  oilly  so  much  of  the  commcm  law  was 
adopted  as  Was  applicable  to  our  condlUons 
and  circumstances.  This  construction  of  the 
statute  quoted  has  heen  consistently  adhered 
to  for  almost  30  years.  Any  other  construe* 
tion  would  have  resulted  in  Intolerable  con- 
fusion and  hardship,  nor  could  It  be  prop* 
erly  assumed  that  It  was  the  Intention  of 
the  Legislature  to  adopt  all  the  common 
law  ot  England  which  was  In  totce  at  the 
time  of  our  Independence,  for  we  were  llv- 
ihS  under  a  different  form  of  government, 
^th  vastly  different  conditions  surrounding 
our  people.  Naturally  the  courts  held  that 
oioly  such  iKUt  of  the  common  law  as  was 
applicable  to  the  changed  condition  and  cir- 
cumstances under  which  we  lived  was  adopt- 
ed and  in  toica  here. 

The  English  doctrine  ot  maintenance  arose 
from  causes  peculiar  to  the  state  of  society 
In  which  it  was  established.  The  Supreme 
Court  of  Iowa,  In  the  case  of  Wright  v. 
Meek,  3  Q.  Greene,  472,  in  discussing  the 
causes  whic^  led  to  the  establishment  of  the 
doctrine  and  the  object  to  be  accomplished, 
said: 

"The  great  reason  for  the  Buppresslon  of  cham- 
perty and  mainteDance  was  Che  apprehension 
that  justice  itself  was  endan^red  by  their  prac- 
tkes.  Blackstooe,  4  Com.  138,  speaks  of  this 
offense  as  perverting  the  privi^es  of  the  law 
int»  an  engiaa  ot  ojprssMon.   la  the  case  of 


Slywright  V.  Paige,  1  Leon,  167,  it  was  said  by 
the  whole  court  ^  common  pleas  that  the  mean- 
ing of  the  statute  of  ^e  S3  H.  8,  eoneemintf 
maintmance,  was  to  'repress  the  practiceB  tn 
many,  who,  when  they  thought  they  nad  title  or 
right  to  any  land,  for  the  fartberance  of  their 
pretended  right,  conveyed  their  inter^  or  soma 
part  thereof  to  great  persons,  and  with  tbeir 
countenance  did  oppress  the  possesaon.'  The 
power  of  great  men  to  whom  richta  of  action 
were  transferred.  In  order  to  obtain 'support  and 
favor  in  suits  brought  to  assert  these  rights, 
the  confederades  wbich  wete  tiras  formed,  anq 
the  oppresaiona  which  followed  from  the  influ- 
ence of  great  men,  in  auch  casea,  are  themes 
of  conutlaiiit  in  the  early  books  of  the  English 
law.  While  tbe  power  of  nobles  and  great  men 
was  felt  in  tbe. administration  of  juBtice,  these 
practices  seem  to  have  produced  real  and  great 
evils.  In  that  state  of  tbisga,  instead -of  iavig* 
orating  and  purifying  the  admiQiBtratioD  of  jus- 
tice, as  the  direct  remedy  for  such  evils,  the 
laws  concerning  champerty'  and  maintenance 
were  establishea  as  penal  regulations.  Intended 
to  operate  upon  tbe  parties  to  these  transac- 
tions. It  was  a  principle. of  the  common, law 
that  a  right  of  action  could  not  be  transferred 
by  him  who  had  the  right  to  another.  When 
we  seek  the  reason  of  this  rule,  we  find  it  in 
the  motive  already  mentioned,  and  apprehension 
that  Justice  would  fall,  and  oppressioa  would 
follow,  if  the  right  of  action  miglit  be  assigned. 
'Nothing,'  Bays  Coke  (Co^  Lit.  114),  In  action 
entry  or  re-entry  can  be  granted  over,  for  so 
under  colw  thereof,  pretended  titles  might  be 
granted  to  great  men,  niiereby  right  might  be 
trodden  down  and  the  weak  oppressed.'  This 
doctrine,  It  would  be  se^n,  has  m>wn  out  of  the 
inequality  of  society  in  Jlngland.  Tbe  rich,  tbe 
great,  and  nobl&  should  not  oome  in  with  their 
wealth  and  influence,  and  maintain  suits  by 
which  tbe  weak  and  poor  could  be  oppressed. 
In  modem  times  tbe  doctrine  has,  to  a  great 
eztenti  yielded,  and  tbe  avlls,  under  a  pure  and 
firm  administration  of  justice,  are  Uttle  f^t. 
Champerty  and  maintenance  are  now  seldom 
mentioned  as  existing  in  faCt,  or  as  producing 
any  considerable  mlschlet.** 

In  this  country  every  man  la  equal  before 
the  law,  and  In  our  courts'  the  rich  man,  or 
the  man  of  Qower  and  Influence,  stands  on 
tbe  same  level  aa  the  friendlesB  and  Impover- 
ished man.  If  he  does  not,  our  courts  do  not 
measure  up  to  the  high  istandard  required  by 
the  people  who  have  dteated  them' and  in- 
vested them  with  power.  As  was  said  by  the 
Iowa  court  In  the  case  last  dted: 

"In  this  country,  with  wise  snd  wholesome 
laws,  enjoying  as  we  do  a  political  and  social 
equality,  which  never  can.  exist  nnder  the  in- 
atitutions  of  Ei«landf  with  .the  adminlstratton 
of  justice  alike  accessible  to  the  poor  and  the 
rich,  where  oppression;  such  as  give  rise  to  the 
doctrine  of  maiotenaoce  and  champerty  in  Eng- 
land, cannot  exist,  it  is:  ahnoat  impossible  to 
conceive  how  a  ease  of  cha,B}Kerbr  or  mainte- 
nance can  occur ;  it  Is  a  part  of  our  judicial 
policy  not  to  shut  our  suitors,  or  close  the 
temple  of  justice  against  those  wbo  resort 
thither  for  an  adjustment  of  their  legal  rigbts. 
Neither  should  litigation  be  incited,  or  improp- 
erly or  unlawfully  incouraged,  so  as  to  amount 
to  oppression." 

Here  we  hare  vast  tracts  of  land,  many  of 
them  owned  by  nonrteidents,  othera  by  local 
parties  who  seldom  visit  tbe  same.  Trans- 
fers of  real  estate  are  fre^l^  made,  In. good 
faith,  in  rdlance  upon  the  paper  title  as 
shown  by  an  abstract  It  haa  been,  we  be- 
lieve, the  uniform  practice  to  pass  title  to 
real  estate^  whether  in  or  out  et  poaaasaioiL 
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To  DOW  hold  Oiat  this  obsolete  British  stat- 
ute !•  In  force  In  thla  state  would  deprive 
Buaxy  bonest  and  good-faith  purchasers  of  ti- 
tle to  raal  estate,  and  subject  them  to  fine 
and  UnprlsDnmenL  We  do  not  think  this 
statute  can  be  held  appUcaUe  to  the  eondl- 
tlODS  and  drcnmstances  of  the  people  of  this 
state. 

We  are  not  nnmlndfiil  of  Hie  tect  Hiat 
sonoe  of  the  ooorta  have  b^d  that  this  stat- 
ute became  a  pert  of  the  law  of  their  states, 
by  reason  of  the  adopticm  or  continnatton 
of  the  common  law  of  Bngland  therein,  bat 
many  others  have  held  that  It  Is  obsolete  and 
not  applicable  to  present  conditions.  The 
cases  on  the  subject  will  be  found  collected 
in  notes  found  on  pages  868  and  809,  6  Cyc. 
In  many  of  tiie  states  the  rule  has  bem 
ab<^tshed  by  statutes,  and  it  hu  even  been 
repealed  In  England. 

In  support  of  our  conclusion,  we  (dte  Hall's 
Lessee  t.  Ashby.  9  Ohio,  06,  S4  Am.  Dec.  424; 
BouTler  t.  Baltimore  &  New  York  By.  Co..  67 
N.  J.  Law,  281,  61  Ad.  TSl,  60  L.  R.  A.  750; 
Uathewson  t.  Fitch.  22  CaL  86;  Campbell  t. 
EvertSf  47  Tex.  102;  Schafwman  T.  O'Brioi, 
28  Md.  666,  02  Am.  Dec.  708. 

Finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed,  and  it  is  so  ordered. 

PARKSB,  and  MECHBM,  District 
Jndge»  concur. 


UeHILLEN  t.  BOATRIOHT,  Mayor,  et  aL 

(No.  1707.) 

(Snprane  Court  of  New  Mexico.   May  19. 
1916.) 

(BvHolvt  iy  th«  Covrt.) 

1.  ApPBiX  ARD  Ebbob  «3»150— Bight  to  Ap- 

PKAL— PABTIES. 

It  Is  essential  that  a  persoli  who  seeks  to 
prosecute  sn  appeal  shooM  show  that  he  Is  in- 
terested in  the  sahieet-^natter  of  the  controTersy, 
and  that  his  rights  will  be  materially  affected 
by  the  jadgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  084-046;  Dec.  Dig.  «=s> 
150.) 

2.  AFPIAL  ASD  Ebbob  ^=3882~-BlOBr  0*  Ap- 
PKAL— RZOHT  TO  OBJECT— PABTIBS, 

Where  one  is  made  a  party  defendant  to 
an  action  who  Ii  neither  a  oecesaary  nor  a 
proper  party  thereto,  the  plaintiff  cannot  be 
heard  to  object  to  his  right  to  asiail  the  com-. 
plaint  or  petittm  by  ajnignment  of  error  on 
V>peaL 

[Ed.  Note.— For  oUier  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  8981-6K10;  Dec.  Dig. 
8S2.] 

Appeal  from  District  Court,  Bernalillo 
County;  H.  F.  Raynolds,  Judge. 

Action  by  Thomas  McMillen  against  D.  H. 
Boatri^tt  Mayor,  and  others.  From  Judg- 
ment for  plaintiff,  defendants  appeal*  and 
plaintiff  moves  to  dismiss  the  appeal.  Mo- 
tion defiled. 

The  plaintiff  In  this  cause  below,  apiwllee 
here^  aUegsd  that  he  Is  the  duly  anwlnted 


and  qualified  dty  marshal  of  the  dty  of 
Albuquerque,  with  the  right  to  hold  said  of- 
fice and  exercise  the  duties  thereof  until  his 
successor  is  appointed  and  qualified,  under 
the  pioTistons  of  the  city  ordinances  of  said 
dty,  and  that  no  person  has  been  appointed 
and  qualified  as  bis  successor,  nor  has  he 
been  removed  by  the  dty  authoritleB;  that 
the  defendants,  appellants  here,  without  right 
or  authority,  are  attempting  to  dispossess 
him  of  said  office,  and  to  forcibly  and  wrong- 
fully take  i>osses8ion  thereof,  and  threaten, 
unless  restrained,  to  unlawfully  dispossess 
him  tliereof,  and  seise  the  office  room,  fnr- 
nitnre.  books,  papers,  and  paraphernalia 
thereof,  to  plaintUTs  izr^arable  Injury,  who 
la  wlUiont  adequate  remedy  at  law  in  the 
premises,  in  that  no  action  may  be  main- 
tained at  law  to  prevent  such  unlawful  acta 
Wherefore  plaintiff  prayed  that  the  said  D. 
H.  Boatright,  mayor  of  the  said  dt7.  and  the 
said  George  Thomas  their  agents,  servants^ 
etc,  be  restrained  from  endeavoring  to  take 
possession  of  the  office,  and  from  performing 
or  attempting  to  perform  the  dutiea  of  said 
office,  or  from  interfering  with  the  conduct 
of  the  same,  and  that  the  injunction  be  made 
permanent  upon  final  bearing.  Thereupon  a 
temporary  restraining  order  was.made  by  the 
district  court  of  Bernalillo  county,  directed 
to  the  deffendanta,  wderlng  them  to  refrain 
from  attempting  to  take  possession  of  said 
office,  or  exerdalng  the  duttes  therectf  or 
froip  fordUy  interfering  wltb  the  conduct  of 
the  sam^  and  requlxlng  them  to  appear  be- 
fore the  district  court  to  show  cause  why  the 
said  order  shonld  not  be  made  permanent 

A  motion  to  quash  the  temporary  Injunc- 
tion was  miade  by  defendant  and  overruled. 
A  Bubaeqoent  demurrer  to  the  amended  com- 
plaint was  likewise  overruled.  Whereupon 
the  defendants  answered,  denying,  among 
other  things,  that  they  or  either  of  them  had 
used  or  threatened  to  use  any  force  or  ford- 
ble  methods  against  the  said  McMillen.  or  to 
place  the  defendant  Thomas  In  possession  of 
his  office  as  city  marshal,  but  admitted  that 
the  defoidant  Thomas  bad  demanded  said 
office  of  the  said  incumbent  McMillen,  and 
claimed  title  thereto. .  And  farther  alleging 
that  the  term  of  office  of  the  Incumbent  Mc- 
Millen, had  expired,  and  that  the  defendant 
Thomas  had  been  regularly  appointed  by 
nomination  of  the  mayor,  which  had  been 
duly  acted  upon  by  the  council,  who  had 
qnallfled  as  such  officer,  and  was  therefore 
entitled  to  possession  o&the  office.  To  which 
answer  a  demurrer  was  Interposed  by  the 
plaintiff  on  the  ground  that  the  answer  did 
not  state  facts  sufficient  to  constitute  a  de- 
fense to  plaintiff's  complaint  which  being 
sustained,  the  defendants  declined  to  plead 
further.  Whereupon  the  temporary  injunc- 
tion waa  made  permanent  and  defendants 
prayed  and  were  granted  this  appeal  from 
said  Judgment,  whiidi  waa  duly  parfected; 
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bnt,  while  pending  bi  this  court,  the  appel- 
lant Thomas  has  filed  here  a  motion  to  dis- 
miss hlfl  appeal,  with  the  costs  against  the 
appellants,  and  sets  np  that  after  doe  con- 
sideration he  has  do  desire  to  prosecnte  said 
appeal.  Whereupon  the  appellee,  McMlUen, 
moves  the  court  to  dismiss  the  appeal,  be- 
cause It  appears  that  one  of  the  appellants, 
Thomas,  has  moved  to  dismiss,  and  because 
it  further  appears  from  the  record  that  the 
controversy  Involved  was  between  McMUlen, 
appellee,  and  the  said  Thomas,  and  that  there 
la  no  controversy  which  can  be  settled  by 
thia  appeal  as  between  the  said  Boatrlght 
and  the  appellee  McMUteo,  the  controversy 
being  over  the  possession  of  the  office  of  the 
chief  of  police  of  the  clt7  of  Alfraqnerque, 
and  it  appearing  from  the  records  In  thia 
cause  that  the  possessloa  of  said  office  was 
not  claimed  by  said  appellant  Boatrlght 

HarroD  &  Wood,  of  Alboqnerqae,  for  KpDA- 
lantB.  Mum  9t  Nlcbolaa^  of  Albuauerqne,  for 
appellee. 

HANNA,  7.  (after  Btatbig  the  facts  as 
above),  nils -cause  is.  at  the  present  time, 
not  before  this  court  upon  Its  merltSb  but 
sol^  upon  the  motion  of  appellee  to  dismiss 
the  ^ipeal,  which  is  based  nvon  the  allied 
lack  of  appealftble  interest  In  the  appellant 
Boatrlght,  such  as  la  necessary  to  sustain  his 
Tlf^t  to  further  prosecnte  his  appeaL 

By  appellee  it  is  assumed  that  the  issue 
between  the  parties  upon  the  trial  of  this 
cause  in  the  district  court,  was  the  right  to 
the  office  in  question,  Uiat  tii  city  mandial 
of  the  dty  of  Albuquerque.  Ibis  assump* 
tlon,  however,  is  not  supported  tiie  Acta 
of  the  case,  as  disclosed  by  the  record.  The 
amended  complaint,  as  clearly  shown  by  the 
prayer  for  relief,  sought  only  a  lestnOning 
order,  restraining  the  defaidants  and  eadi 
of  them  from  endeavoring  to  take  possession 
of  Uie  office,  office  ftimlture,  books,  papers, 
and  paraplienialia  of  said  office  of  viij  mar* 
shal  of  the  cUy  of  Albuquerque,  or  f rtan  pw- 
forming  or  attempting*  to  perform  the  duties 
ttf  said  office,  or  from  interfering  with  the 
conduct  of  the  same  until  further  order  of 
tlie  court,  and  for  a  permanent  injunctlmi 
upon  final  hearing. 

By  the  answer  of  the  defendants  it  was 
set  np  tlut  Oie  defendants  tiad  not  used  or 
tlireatened  to  use  any  force  against  the  plain- 
tur.  and  that  th^  or  either  of  them  were  at- 
tempting to  place  the  d^isndant,  SSiomas,  in 
poasesBion  of  the  offioe  of  city  marshal.  The 
issue  therefore  became  one  of  fact  as  to 
whether  or  not  the  d^endanta  were  doing  or 
attempting  to  do  the  acts  oom^alned  of,  and 
which  was  set  19  BB  the  ba^  for  tlie  re- 
straining order  at  the  distrit^  court  Euh 
defendant  was  charged  with  the  commission 
of  the  acts  oooavlalned  ot  and  each  was  al- 
lseed to  threaten,  unless  restrained,  to  pro- 
ceed to  unlawfully  dtspeasess  the  plaintlft  of 
Ua  office. 


[1}  The  sole  basis  for  the  motion  to  dl»- 
miss  Is  that  one  of  the  appellants  has  de* 
dined  to  farther  prosecute  his  appeal,  bnt 
we  cannot  see  how  the  action  of  this  ara>el- 
lant  can  be  permitted  to  prejudice  the' rights 
of  the  appellant  Boatrlght  nor  as  to  him 
can  it  be  said  that  the  question  tias  become 
a  moot  question.  We  do  not  question  the 
well-established  principle  of  law  that  it  is 
essential  that  a  person  who  seeks  to  proee- 
cute  an  appeal  should  show  that  he  is  inter- 
ested In  the  subject-matter  of  the  controver- 
sy, and  that  his  righta  will  be  materially 
affected  by  the  Judgment  BUlotM  Appellate 
Procedure,  |  133. 

[2]  It  is  equally  well  settled  that  the  ap- 
pealable Interest  must  be  a  substantial  inter- 
est in  the  subject  of  the  controversy.  Bat  it 
lias  been  held  that  where  a  plaintiff  nukes  a 
person  a  party  to  his  complaint  he  cannot 
urge  successfully  in  the  appellate  court  that 
such  party  is  not  a  proper  party,  because  he 
Is  not  to  be  permitted  to  assume  inoonststwt 
positions ;  or  as  stated  the  Sapreme  Ooort 
of  Indiana: 

"It  is  argued  by  the  appellee's  counsel,  that, 
as  be  (referriDg  to  one  of  the  appellants)  waa 
neither  a  proper  nor  a  necessary  party  to  the 
proceeding,  he  had  no  right  to  iom  In  an  attack 
upon  the  petition.  The  appellee's  poutfon  i» 
not  tenabl&  By  his  votontan  act  be  made  Da- 
vid J.  Benner  a  party,  land  as  cannot  now  be 
heard  to  allege  that  be  was  not  a  proper  party. 
Having  brooght  Ronner  into  court  as  a  party, 
the  appellee  has  no  -right  to  complain  because 
Beunw  defends  aa  a  party.  Tht  appellee  can- 
not be  allowed  to  oeeuiv  IneinslsteDt  positions." 
Benner  et  aL  r.  Bms,  Adm'r,  lU  Ind.  269»  12 

See,  also,  Jones  r.  nuHnpson,  12  CaL  192, 
and  Bicketson  v.  Torres,  23  Cal.  837. 

This  rule  would  seem  to  be  oondutfve 
upon  the  merits  of  Hie  motion  to  dismiss,  and 
is  equivalent  to  saying  that  where  one  la 
made  a  party  d^Sendant  to  an  action,  who  Is 
neither  a  necessary  nor  a  proper  party  there- 
to, the  plaintiff  cannot  be  heard  to  object  to 
his  right  to  assail  tlie  complaint  or  petition 
by  assignment  of  emr  00  appeal,  whhA  la 
the  holding  aa  announced  In  the  first  sylla- 
bus in  the  case  of  Bomer  et  aL  v.  Boas, 
Adm'r,  supra. 

The  present  case,  however,  does  not  neces- 
sarily fall  within  the  rule.  In  that  we  do 
not  think  it  Is  necessary  to  consider  that  Qiis 
appellant  Boatright  was  neither  a  necessary 
nor  a  proper  party.  The  plaintiff  in  this 
cauae  below,  saw  fit  to  aasert  that  the  de- 
fendant Boatright  waa  doing  or  attempting 
to  do  certain  acts  inlmlcable  to  the  righta  ot 
plaintiff  and  prayed  fOr  and  secured  a  tem- 
porary Injunction  against  him,  which  was 
subsequently  made  permanent  By  so  doing 
the  plaintiff  brought  the  defendant  Bcat- 
right  into  court  and  aubjected  him,  as  a  mat- 
ter of  neceadty.  to  a  defOnse  upon  tlie  issue 
pointed  out  would  now  deny  him  a  right 
to  a  review  of  tlie  ptoceedtogs  had  in  the  dis- 
trict court  For  which  reason  we  consider 
that  the  defendant  Boatrlght  had  an  aiq^eat 
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able  tnteraet  aa  om  ckC  Um  parties  defoodant 
Id  the  dletrlcfe.  o0Qi%  abd  thereftne  the  mo- 
tioii  to  dlamlSB  thU  anwal  tt  dcaled;  and 
It  Is  ao  ordtfffld. 

BOBBRTa^  a  aod  FABKBB,  J.,  oon- 
cor. 


CHUiDEBS  T.   SOUTHERN  PAa  00. 
(No.  1744.) 

(Snpnme  Court  of  New  Moicow   Bfay  20; 

18X5.) 

1.  UAsm  AND  BuvAnr  ^»306  —  Wahtor 

AND  MAUOIOUB  Aon  OF  SEBVAITT— lilABIZ.- 

rrt  OF  MAflOTEB. 

A  maeter  i«  liable  for  tbe  wanton  or  mali- 
cious acts  ot  hia  aerrant,  if  they  were  commit* 
ted  while  the  aervaat  waa  acting  in  tfaa  azeov- 
tion  of  hia  autheiity  ani  within  the  aoopa  of  hfa 
employment. 

IKd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  1230-1232;   Dec.  Dig. 

2.  MA3TEB  AND  SBBVANT  «=s>302  —  ACTS  OV 
BeBVAKT— "COOESE  OF  B1IPI.OTMENT." 

In  general  terms  It  may  be  said  that  an 
act  is  within  the  "course  of  employment"  if  (1) 
it  be  aometbing  fairly  and  naturally  incideot 
to  tbe  bmineas,  and  if  (2)  U  be  done  while  the 
servant  was  engaged  apon  the  master's  bosiueaa 
and  be  done,  although  mistaheoly  or  illadvised- 
ly,  with  a  view  to  further  tiie  master's  interest, 
or  from  some  impalse  or  emotion  which  natural- 
ly grew  out  of  or  was  incident  to  the  attempt 
to  perform  tbe  maater'a  business,  and  did  not 
arise  wholly  from  some  external,  independent, 
and  personal  motive  on  the  part  of  the  servant 
to  do  the  act  upon  hia  own.  aecount. 

[Ed,  Note.— For  other  cases,  see  Master  end 
Servant  Cent  Dig.  H  1217-1221,  1225,  122&; 
Dec.  Dig.  «=>302. 

For  other  deShitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Course  of  Fmploy- 
menC] 

8.  FaXA    ItTPRISORUBnT    ^»15  —  AOTS  OV 

Servant— LiABiUTT  or  Master. 

The  master  is  liable  for  the  act  of  hia 
servant  in  assaulting  and  arresting  one  whom  he 
erroneously  believed  to  be  a  trespasser,  where 
be  had  tiie  authority  to  eject  trespassers  from 
tiie  naster's  premises;  and  to  arrest  them  thero- 
for. 

[Ed.  Note. — For  other  cases,  see  False  Impris- 
onment. Cent  Dig.  IS  5-87;  Dec.  Dig;  «S=al5.I 

4.  Trial  ©=3261  —  Requested  Instructions. 

The  form  and  substance  of  a  requested  in- 
struction must  be  such  that  the  court  may  prop-' 
eriy  charge  the  jury  in  the  terma  of  tiie  request 
without  qualification  or  modification. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cant. 
Die.  tS  484,  600,  671.  673,  675 ;  Dec.  Dig. 
261.3 

5.  AvTVJLt  AND  Error  €=321&— Pbksxntatxon 
Below— iRsmucnoNS. 

In  order  to  obtain  a  review  in  the  i^pel- 
late  coart  of  instructions  given  by  the  trial  of 
its  own  motioo,  the  complaining  partj^  must, 
by  proper  exceptions  or  objections,  point  out 
the  alleged  *rice  In  the  obj«cti<niaDle  instrnc- 
tion,  80  that  the  lower  court  will  have  the  op-' 
portunity  to  correct  the  ssmcL  and  where  this 
is  not  done  the  appellate  court  will  not  consid* 
er  tbe  alleged  error. 

[Bd.  Note^E\>r  otiier  teases,  see  Attpeal  and 
Error.  Cent  Dig.  {|  1909-1814;  Dec  INg. 
215.] 


6«  False  Impsisonicbit  CaiU  —  AcM' m 
Sebvani^Liabilitt  ot  HA0m-4>iBiirai 
— PoucB  Officbr. 

^Hie  mere  fact  that  a  servant  is  also  a  po* 
Hoe  officer  is  no  defuiee  to  an  act  performed 
within  the  scope  of  his  employment  for  the  maa- 
ter,  and  in  the  line  of  bis  duty  to  the  master. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  IS  S-67;  Dec.  Dig. 

Appeal  from  District  Court,  liona  Conntj' ; 
Neblett,  Judge. 

Action  by  John  T.  CMlders  against  the 
Southern  Pacific  Company.  From  judgment 
for  plaintitr,  defendant  appeals.  Affirmed. 

This  is  a  suit  brought  by  John  T.  Childers, 
appeUee  berein,  against  the  Southern  Pacific 
Company,  apiiellant  herein.  In  the  district 
court  ot  Luna  county,  to  recover  damages 
for  an  alleged  assault  and  for  an  alleged 
wrongful  arrest  by  a  watchman  of  said  com- 
pany on  the  nl^t  of  May  12  and  13,  1913. 
upon  the  right  of  way,  depot,  and  station 
grounds  ot  tbe  said  railroad  company  at  the 
town  of  Demlng.  The  defendant  company 
demurred  to  the  complaint  for  Insuffldeocyi 
and  for  other  reasons,  specifying  tbe  several 
grounds  of  demurrer,  which  demurrers  were 
overruled  by  tbe  court,  and  the  defendant 
company  answered  denylDg*  generally  and 
specifically  all  tbe  material  allegations  of 
the  complaint  relating  to  the  alleged  assault 
and  .  to  the  alleged  wrongful  arrest  A  trial 
was  had  before  the  court  and  a  Jury,  and  ver- 
dict returned  in  favor  of  plaintiff  for  dam- 
ages in  the  sum  of  fl,500.  Motitm  for  new 
trial  was  filed  by  defendant  company  upon 
various  grounds,  which  waa  denied  by  tbe 
court  and  judgment  entered  on  t^e  verdict 
From  such  Judgment,  appellant  prosecutes 
this  appeaL 

The  facts  In  the  case,  as  disclosed  by  the 
evidence,  supporting  the  verdict  of  the  Jury, 
may  be  brlefiy  stated  as  .follows:  At  tbe 
time  in  question,  appellant  owned  and  oper- 
ated a  railroad,  which  traversed  tbe  town  of 
Deming  from  east  to  wwt  To  tbe  north  of 
the  tnain  track  was  ai^Uant's  depot,  and  im- 
mediately south  ot  tbe  track,  and  opposite 
tbe  depot,  were  grounds  occupied  by  appel* 
lant  South  of  these  ground  lay  the  business 
section  of  Deming.  Silver  avenue  extended 
scmtfa  from  said  grounds,  through  said  bust-* 
ness  section,  to -the  courthouse.  Appellant 
bad  in  Its  employ,  as  a  Bight  watch.-  one  h. 
F.  Salisbury,  commonly  known  as  "Cas^ 
Jones,"  whose  autbwlty  and  duty  was,  as 
stated  in  tbe  complaint,  "by  reason  ot  bia 
emplfvment,  to  watch  and  guard  the  yards, 
grounds,  buildings,  trains,  and  other  property 
of  said  defendant,  at  said  Deming,  to  pre- 
veat  depredations  and  trespasses  tbeieoo,  to 
pnmt  tienmssors  from  cosilng  or  remain- 
ing upon  or  In  said  yards,  grounds,  bulldinga, 
and  trains,  to  prevent  any  and  aU  persona 
from  boarding  said  trains  for  tbe  purpose,  ot 
stealing  xtdee  thereon,  and  to  remove  such 
persons  so  boarding,,  or  attempting  to  board 
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sndi  trains,  and  to  apprehend  or  cause  the 
apprehension  and  arrest  of,  all  i>ersons  who 
he  believed  bad  committed  or  attempted  to 
commit  any  such  depredations  or  trespasses, 
or  had  boarded,  or  attempted  to  boord^  such 
trains  for  the  aforesaid  purpose."  Appel- 
lant also  had  in  its  employ  one  Adams,  who 
was  a  "qwclal  agent"  or  "riding  officer," 
among  whose  duties  It  was  "to  see  that  the 
watchmen  are  on  the  Job,"  and  to  report 
watchmen  who  were  not  attending  to  their 
duties.  At  about  1  o'clock  on  the  night  of 
May  12  and  13,  1913,  appellee  started  to  go 
from  the  business  section  of  Demlng,  across 
appellant's  grounds  and  track,  to  Its  depot; 
his  purpose  being  to  see  one  Baze,  from  whom 
he  bad  engaged  a  room,  and  to  learn  its 
number.  As  appellee  approadied  the  track, 
ha  found  a  train  standing  between  him  and 
his  destination,  and  as  he  stood  there,  on 
appellant's  grounds,  Salisbury,  the  watch- 
man, accosted  htm,  accused  him  of  being 
about  to  catch  the  train,  and,  on  appellee's 
denial  of  such  intent,  commenced  an  assault 
upon  htm.  Appellee  was  knocked  down  by 
the  first  blow,  and  made  no  resistance  to  the 
assault  After  beating  appellee  for  some 
time,  tbe  watchman  conducted  him  around 
the  engine,  and  to  the  station  platform,  on 
tbe  ndrth  side  of  the  track.  Here  the  beating 
was  continued.  Adams,  the  special  agent, 
called  up<m  Salisbury  to  *'^ve  it  to  him,"  or 
"swat  him  again";  bat,  through  the  Inters 
flerence  of  Fred  Jack,  on  immigration  Inspec- 
tor, tbe  beating  was  th^  discontinued.  Sal- 
isbury then  procured  appellee's  arrest  by 
Dan  Hatbaway,  tbe  Jailor  of  Inna  county, 
and  John  Warren,  city  night  watch.  AppM' 
lee  was  tak«L  to  Jail,  where  he  remained 
until  the  morning. of  Mms  14th  (two  nights 
and  one  day),  when  be  was  dlscbarged.  Aji- 
pellee  was  not  attonptlng  m  Intending  to 
board  the  train,  or  to  molest  any  property. 
Salisbury  had  never  sem  appellee  betot^ 
and  bad  no  personal  grudge  gainst  him. 

Not  all  of  the  foregoing  facts  are  undis- 
puted; but  then  is  evidence  In  support  of 
all  of  them,  Justlfytng  tbe  Jury  In  finding  tbe 
facts  as  here  stated. 

Francis  M.  Hartman  and  J.  C.  Forrest, 
both  of  Tucson,  Ariz.,  and  R.  F.  Hamilton,  of 
Demlng,  for  appellant.  Bly  ft  Wataon,  of 
Demlnft  for  appellee. 

ROBERTS,  a  J.  (after  stating  tbe  facts  as 
above).  Counsel  for  appellant  have  not  In- 
dicated clearly  the  points  they  intended  to 
raise  by  tbelr  assignments  of  error  1,  2,  and 
S,  discussed  under  their  first  proposition; 
but  from  a  reading  of  tbe  assignments  In 
question,  and  the  authorities  cited  in  support 
tidereof,  we  shall  assume^  as  did  connael  for 
appellee,  that  tbe  following  questions  are  in- 
volved: 

(1)  Was  the  watchman  acting  within  the 
■c<^  of  his  employment,  or  in  pursuance  of 
his  own  ends? 


<2)  Is  appellant  liable  for  an  aasanlt  by  its 
servant  upon  one  whom  he  erroneously  b^ 
lieves  to  be  a  trespasser? 

These  questltms  were  raised  In  tbe  court 
below  by  a  demurrer  to  the  complaint,  objec- 
tion to  the  introduction  of  any  evidence,  and 
by  motion  for  a  directed  verdict.  We  will 
4IBCUSS  them  In  the  order  stated. 

[1  ]  1.  The  nature  and  extent  of  the  watch- 
man's auUiority  and  duties  are  set  fortti  at 
length  and  with  particularity  In  the  com- 
plaint. In  the  following  language: 

"(3)  That,  at  tbe  time  and  place  aforesaid, 
■aid  defendant  had  in  its  employ  as  a  oight 
watchman  one  L.  F,  Salisbary;  and  that  it 
was  the  duty  of  said  Salisbory,  by  reason  of  bia 
said  employment,  to  watch  and  guard  the  yards, 
grounds,  buildings,  trains,  and  other  property 
of  said  defendant,  at  said  Demlng,  to  prevent 
depredati<ni8  aod  trespasses  thereon,  to  prevent 
trespassers  from  eomins  or  remaiDing  upon  or 
in  said  yards,  grounds,  Duildings,  and  trains,  to 
prevent  any  and  all  persons  from  boarding  said 
trains  for  the  purpoaa  <rf  stsaling  rides  thereon 
and  to  remove  such  persons  so  boarding,  or 
attempting  to  board  such  trains,  and  to  appre- 
hend, or  cause  the  apprehension  and  arrest  of, 
all  persons  who  he  believed  bad  committed  or 
attempted  to  commit  any  such  depredations  or 
trespasses  or  bad  boarded,  or  attempted  to 
board,  such  trains  for  the  aforesaid  purpose.** 

ISiia  authoritr  la  either  expressly  or  Im- 
pliedly admitted  by  tbe  answer,  and  Oie  ques- 
tion whether,  in  a  proper  case,  the  watchman 
was  authorised  to  remove  a  tcespaastf  txom 
appellant'e  grounds  or  trains,  or  to  arrest  or 
cause  the  arrest  of  snch  treepasser.  Is  five- 
closed  by  tbe  pleadings. 

[23  It  has  been  held,  in  a  gvsat  variety  of 
cases,  Uiat  the  master  la  liable  for  the  wan- 
ton or  malicious  acts  d  his  servant  if  tbecf 
were  oommitted  while  the  servant  waa  act- 
ing in  the  execution  of  Ids  authority  and 
within  the  course  of  bis  employment  filedfe> 
em  on  Agency  (2d  £d.)  I  1900;  Elliott  on 
Railroads,  1 126S.  Some  of  the  earlier  cases, 
it  is  true,  announced  the  contrary  rule;  but 
this  doctrine  no  Itmger  prevaila  Tbe  dUB- 
colt  question  la  to  determine  wlwt  acta  may 
be  deoned  to  be  witbln  the  course  at  ttko 
servant's  employment  within  tbe  meanli^  ot 
the  rule.  Mechem  on  Agency,  i  1960,  states 
the  rule  as  follows: 

"But  in  general  terms  It  may  be  said  that  an 
act  is  within  the  'course  of  employment'  if  (1) 
it  be  something  fairly  and  naturally  incident  to 
the  business,  and  if  (2)  it  be  done  while  the 
servant  was  eDcaged  upon  tbe  master's  busioess 
and  be  done,  although  mistakenly  or  inadvised- 
ly, with  a  view  to  further  the  master's  inter- 
est, or  from  some  impulse  of  emotion  which  nat- 
urally grew  oQt  of  or  waa  Incident  to  the  at- 
tempt to  perform  the  master's  business,  and 
did  not  arise  wholly  from  some  external,  lode- 
pendent,  and  personal  motive  on  tiie  part  of  tbe 
servant  to  do  the  act  apon  his  own  account." 

Tested  by  tbis  rule,  It  clearly  appears  from 
both  tbe  pleadings  and  proof  that  appellant's 
servant  was  engaged  In  and  about  his  per- 
formance of  appellant's  business  at  tbe  time 
the  acts  complained  of  were  committed  and 
performed.  It  was  a  part  of  his  duties  to 
keep  trespassers  oft  the  grounds  of  appelant, 
and  to  prevent  persons  from  boarding  Its 
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tnltt  Aw  flie  pinpose  of  "ateolUig  a  rldOb" 
AppellM  mfB  Chat  ttie  watchman  accused 
him  of  Intcndliig  to  board  tialn,  and,  al* 
though  be  denied  tbe  accusation,  tbe  watch- 
man beat  hUn.  Undoubtedly  It  was  a  part  ot 
Ut  Aatj  to  prevent  persons  from  doing  Just 
what  be  assnmed,  probably  mlstnlEeniy,  tbe 
troellee  Intended  dolnc .  Appellee  says  he 
bad  no  Intntlop  ot  boarding  tbe  train,  and 
because  of  tills  appellant  argues  that  the  act 
of  the  servant  vas  without  the  scope  of  his 
ODlrioymentt  for  he  was  only  employed  to 
prevent  persona  stealing  a  ride,  and,  as 
appellee  had  no  anch  Intention,  the  servAnt 
was  not  authorized  to  molest  him.  The  ap- 
pellant neceawrlly  intrusts  to  Its  servant, 
charged  with  the  duty  spewed,  to  determine 
whether  a  given  person  Intends  to  board  Its 
trains,  and,  when  he  determines  this  question 
and  acts  upon  bis  own  Judgment,  ha  Is  acUng 
within  the  acofie  of  hla  employmuit  It  is 
true  the  watchman  testified  that  he  was  as- 
saulted by  appellee,  and  that  be  did  not  be- 
lieve appellee  was  about  to  board  tiie  train, 
and  that  what  he  did  In  the  premises  was  to 
protect  himself  from  great  bodily  injury. 
The  two  theories  wei%  submitted  to  tbe  Jury, 
and  we  assume  ttiat  the  story  told  by  appel- 
lee was  true,  because  the  jury  so  found. 

[3]  The  master  Is  liable  for  the  act  of  bis 
servant  in  assaulting  and  arresting  cme 
whom  he  erroneously  believed  to  be  a  tres- 
passer, where  he  bad  the  authority  to  eject 
trespasoers  from  tbe  master's  premises,  and 
to  arrest  them  tbereft>r.  But  objection  Is 
made  that  the  servant  was  not  authorised  to 
ranove  Or  arrest  one  who  was  not  a  tres- 
p&Bser»  or  who  was  rl^tfully  upon  tbe  pran- 
Ises ;  and  that,  if  be  did  so.  be  stepped  a^de 
f^Hn  the  scope  of  his  employment,  and  acted 
merely  on  bis  own  account  Counsel  have 
presumed  this  fallacy  throughout  the  case, 
ctmtendlng  for  it  now  no  less  strenuously 
than  In  their  demurrer. 

To  adopt  such  a  rule  would  reBUlt  In  a 
manifest  absurdity.  It  would  be  to  say,  in 
effMt:  "We  will  protect  a  zeal  trespasser 
•eslnst  the  use  of  excessive  force,  but  we 
cannot  give  any  protection  or  redress  to  one 
who  Is  not  trespassing."  It  would  put  the 
Tigbtu  of  ttw  guilty  above  ttiose  of  the  inno- 
cent. Tbe  idea  Is  apparently  a  relic  of  the 
andent  rule,  long  since  abandoned,  that  it 
was  ultra  vires  for  the  corporation  to  do  any 
wrong,  or  autborlae  a  tort,  and  that  it  could 
Dot,  tlierefore,  be  liable.  The  question  Is  not 
as  to  the  appellee's  intent  or  status ;  but  is. 
rathw,  as  to  tbe  watdunan's  belief  or  suppo- 
sition. If  be  sunMised  appellee  to  be  about  to 
unlawfully  board  a  train,  or  commit  otiier 
depredatioui  be  acted  within  the  scope  of  bis 
employment  In  dealing  with  iiim  as  such  a 
person,  sod  the  master  must  answer  for  his 
mistake. 

The  rule  is  stated  In  Fatt  By.  Aca  Law  as 
follows: 

The  doctrine  of  mort  of  the  cases,  however,  Is 
tha^  whenever  a  railway  servant  is  put  In 


cbarse  of  anj  proeotj  of  Uia  railway,  as  a 
station  master  In  charge  of  a  station,  or  a  con- 
ductor in  charge  of  a  train,  or  an  engine  driv- 
er or  fireman  in  charge  of  an  engine,  or  a  brake- 
man  in  charge  of  a  ear.  that  servant  ^  neces- 
sarily charged  with  the  dut;  of  protecting  that 
particular  property,  and  he  ie  therefore,  for 
that  purpoBc,  veetea  with  an  implied  authority 
to  remove  treepaseers  therefrom;  and  U  hs 
makes  a  isistake,  either  by  removing  a  person 
who  ia  rightfully  thereon,  or  by  uaiiig  unneces- 
sary violeoce  in  the  removal  of  a  treapaeser,  the 
railway  mast  be  held  liable  for  all  such  injuries 
as  resQlt,  In  the  one  case  from  the  removal,  and 
in  the  other  case  fi-om  the  unneceesary  violence 
with  which  that  removal  Is  effected."  Fatt.  By. 
Acc  Law,  f  111;  Brevig  v.  Oh.,  St.  P.,  M.  &  0. 
By.  Co.,  64  Minn.  168,  66  N.  W.  401 ;  Golden 
V.  Nortbern  Pac.  By.  Co.,  39  MonL  435.  104 
Pac  549.  34  Lu  B.  A.  (N.  S.)  1154,  18  Ann. 
Cas.  880 :  Dixon  v.  Northern  Pac  By.  Co.,  87 
Wash.  810,  79  Pac.  943,  68  L.  B.  A.  895.  107 
Am.  St.  Bep.  SIO.  2  Ann.  Cas.  620;  Goncbin 
V.  E.  P.  A  S.  W.  By.  Co.,  13  Ariz.  259,  108 
Pac.  260.  28  L.  B.  A  (N.  S.)  88;  Gimngham 
V.  Ohio  River  E.  Co.,  35  W.  Va.  688,  14  S.  B. 
243, 14  L.  B.  A.  798.  29  Am.  St.  Bep.  827. 

In  some  of  these  cases  the  question  was  as 
to  whether  authority  to  do  the  act  charged 
could  be  presumed,  from  the  nature  of  the 
employment  shown,  to  be  within  its  scope. 
In  the  case  at  bar.  as  remarked  above,  we 
need  indulge  no  presumption,  as  the  acts 
charged  are  within  tbe  admitted  autbority 
of  the  servant. 

No  argument  Is  advanced  in  sui^wrt  of  tbe 
fourth  assignment  of  orror,  and  It  win  not 
be  considered. 

[4]  The  fifth  assignment  relates  to  the  re- 
fusal of  the  trial  court  to  give  an  instruc- 
tion requested  by  defendant  to  the  effect  that, 
if  the  jury  believed  that  plaintiff  was  arrest- 
ed by  a  police  officer  of  Om  village  of  Demr 
Ing  for  being  drunk  and  disorderly,  they 
sboold  find  for  tbe  defendant  This  request- 
ed instruction  was  doubtless  refused  because 
it  was  too  broad,  .^^ipellant  was  charged 
with  both  an  assault  and  an  arrest,  and  tlie 
requested  instruction  ignored  altogether  tbe 
claimed  damages  for  tbe  assault 

"The  form  and  sobstanee  of  a  reqaeated  in- 
■truction  must  be  each  that  tbe  court  may  prop- 
erly charge  the  jury  In  the  terms  of  Che  request 
without  qualification  or  modification.  li  a  re- 
Queated  instruction  Is  erroneous  eitliar  wholly 
or^in  part  It  Is  properly  refused."   88  Cyc 

Assignment  No.  6  is  disposed  of  by  what  we 
have  heretofore  said  in  this  opinion,  and,  as 
assignments  Nos.  7  to  12  are  not  discussed  by 
appellant,  Ibey  will  not  be  considered. 

[I]  Asdgnments  Nos.  IS  to  17,  inclusive,  are 
baaed  upon  the  giving  of  certabi  instructions 
to  tbe  jury  by  tbe  trial  omrt  While  ex- 
ception was  taken  by  appellant  to  the  giving 
of  each  of  tbe  claimed  erronwus  InstructltHis, 
the' defects  were  not  pointed  out  or  in  any 
manner  called  to  tbe  attention  ot  tha  trial 
court.  In  order  to  obCain  a  review  In  Ibis 
court  of  in^ructlons  given  by  tbe  trial  court 
ot  its  own  motion,  tbe  complaining  party 
must  by  proper  exceptl<»is  or  objections,  point  ■ 
out  the  alleged  vice  in  tbe  objectionable  In- 
struction, BO  that  the  lower  court  will  have 
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tbe  cfppoTtmAty  to  correct  die  same,  and 
where  this  Is  not  done  this  coart  will  not  con- 
sider the  alleged  error.  James  v.  Hood«  142 
Pac.  162,  and  cases  dted. 

[I]  Under  Its  eighteenth  assignment,  appel- 
lant discussed  two  propositions,  tbe  first  be- 
ing alleged  error  on  the  part  of  the  trial  court 
in  excluding  from  the  jury  a  commission,  ia- 
Boed  by  tbe  Ooremor  of  New  Mexico  to  appel- 
lant's watchman  as  a  mounted  policeman.  It 
is  a  soflBclent  answer  to  this  contention  to 
say  that  there  is  no  erldence  In  the  record, 
nor  was  any  tendered,  showing  that  tbe 
watchman  was  pretending  to  act  as  a  mount- 
ed poltoeman  at  the  time  ot  the  arrest;  nor 
was  such  fact  pleaded  by  am^ellant  in  its 
answer.  The  mere  fAct  that  Salisbury^  ap- 
pellant's serrant,  ms  a  police  ofiteer,  wonld 
be  no  defense  to  on  act  performed  within  tbe 
sc<^  of  his  empl(vment  for  appellant,  and  In 
tbe  line  of  his  duty.  McKaln  t.  B.  &  O.  B. 
B.  Co.,  65  W.  Va.  283,  64  S.  B.  18,  23  L.  B. 
A.  (N.  S.)  288,  131  Am.  St  Bep.  064,  17  Ann. 
Gas.  634. 

'nia  eecond  contention.  Is  that  the  verdict 
is  exceaslT&  No  reason  is  advanced,  or  au- 
Qiorlty  cited,  la  sni^Kvt  of  this  proportion. 
In  view  of  the  tacts,  as  dlsdosed  by  tbe  rec- 
ord, the  verdict  rendered  was  very  moderate. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment will  be  affirmed,  and  it  la  so  ordered. 

HANNA  and  FABKBB,  33.,  concur.  . 


MICHELET  T.  COUS.     (No.  1741.) 
(Supreme  Oonrt  of  New  Mexico.   May  1^ 

(SylJabua  hy  the  Court.) 

1.  EASEUSMTB  «sa24— ConVBTANCE^BiaHT  OF 

Wat. 

The  general  rule  Is  that  do  right  of  way, 
which  has  been  used  daring  the  nnity  of  pos- 
■es^D,  will  pass  upon  tbe  severance  of  the 
tenemeota,  nnless  proper  terms  are  employed 
in  the  conveyance  to  bdow  an  intention  to  cre- 
ate the  right  de  novo. 

fBd.  Note^For  other  canes,  see  Easements, 
Gent  Dig.  H  61-69:  Dec.  Dig.  «=324.] 

2.  FzxAniira  «=»204r-CBOSS'OoKFi.UNT-^B* 

UURRBB— SumCIENCT. 

An  objection  to  a  complaint,  or  a  cross- 
complaint,  that  it  does  not  state  facta  sufficient 
to  conatitiite  a  cause  of  action  is  good  only 
when  there  Is  a  total  failure  to  alliBge  some 
matter  which  is  essential  to  tbe  relief  sought, 
and  is  not  good  when  the  allegations  are  simply 
incomplete,  indefinite,  or  Btat«nmts  of  coo- 
cluai(»is  of  law  or  fact 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  486-490;  Dec.  Dig.  «S=>204.] 

3.  PUKADtno    (^205,  S54~GDtrNTEBCI.A.IM-- 

OiMECTiOH— Motion  to  Stsike— Deuubber. 
If  a  counterclaim  is  filed  in  an  action  which 
states  facts  sufficient  to  constitute  a  cause  of 
action,  but  the  cause  of  action  stated  cannot 
properly  be  pleaded  as  a  counterclaim,  an  ob- 
jectiou  thereto  cannot  properly  be  reached  by 


I  BEPOBTBB  ;  (N.tf. 

a  general  demurrer  for  want  of  svlfioient  facta. 

The  proper  practice  is  to  move  to  strilce  it  out 
.[Sd.  Not^— For  other  cases,  see  Pleading. 
Cent  Dig.  SI  491-496.  49S,  48&  496-510,  1092- 
1096;  Dec.  Dig.  ^\lM/8ai3 

Appeal  fnMn  District  Court,  CbaveB  Ooon- 
ty;  G.  A.  Rlchards<m.  Jndca. 

Action  by  Jacques  Mtchelet  against  G.  W. 
Gole.  FrcHn  Judgment  fbr  plalntlfl,  detend- 
ant  aiveala.  Beveraed,  wltfa  dizectioui. 

On  tbe  2gtb  day  of  October,  1009,  appellee 
owned  and  had  title  to  all  that  part  of  Uie 
S.  B.  ^  of  section  34  lying  nortb  d  tbe  cen- 
ter ot  tbe  channti  of  the  Felix  river.  In  town- 
ship 13  south,  range  26  East,  in  Chaves  coun- 
ty, N.  M.  On  tbe  date  Just  mentioned,  lie 
sold  to  appellant  tbe  N.  E.  of  the  S.  B. 
and  all  that  part  of  the  S.  B.  %  of  Qie  S. 
B.  ^  of  said  section  lying  nortb  of  the  center 
of  tbe  Felix  river.  Plaintiff  retained  and 
stlU  owns  the  W.  H  of  tbe  3.  E.  U  of  said 
section.  Appellant  went  Into  possession,  not 
only  of  the  land  described  In  his  deed  from 
appellee,  but  also  of  a  narrow  strip  of  ground 
lying  Immediately  vest  thereof,  the  same  be- 
ing a  part'  of  the  tract  retained  by  appellee. 
It  la  over  this  strip  that  tbe  present  litlsa- 
tlon  arises.  Appellee  states  two  causes  of 
action  In  bis  complaint.  The  first  Is  to  quiet 
his  title  to  tbe  strip  of  ground  in  controversy. 
The  second  Is  by  way  of  ejectment  to  recover 
the  possession  of  the  strip  and  damages  in 
the  sum  of  $400  on  account  of  defendant  hav- 
ing withheld  such  possession  from  him  since 
January  1,  1912.  In  his  answer  appellant 
concedes  that  the  strip  of  land  in  question 
lies  west  of  the  true  boundary  line  between 
the  tract  described  In  his  deed  from  appellee 
and  tbe  tract  retained  by  appellees,  as  above 
stated.  But  he  acts  up  as  an  affirmative  de- 
fense that  appellee,  when  selling  blm  this 
land,  pointed  out  to  him  as  Its  true  western 
boundary  a  certain  fence  running  north  and 
south  along  the  western  edge  of  the  strip  now 
In  dispute,  and  that  appellee  Is  now  estopped 
from  setting  up  the  true  boundary  between 
tbe  land  which  he  retained  and  that  which 
he  sold  to  the  defendant.  He  also  filed  a 
cross-complaint  In  counterclaim  fn  two  counts. 
In  tbe  first  of  which  be  repeated  tbe  facts 
alleged  In  bis  answer,  and  asked  that  bis 
title  to  the  strip  of  land  in  quesUon  be  quiet- 
ed and  for  a  decree  awarding  him  possesalou 
of  the  laud  and  damages  for  its  detention 
by  appellant  From  Uia  Judgment  ttppelOuA 
appeals. 

Beid  *  Hervey,  ta  Boawell,  for  amitilaiit 
James  H.  Dye  and  Gllfbm  Matbewa*  both  at 
Boswdl,  for  appellee. 

ROBERTS,  C.  J.  (after  stating  the  facts  as 
above).  The  action  of  the  court  in  sustaining 
tbe  demurrer  to  the  second  count  of  the  coun- 
terclaim forms  the  basis  of  appellant's  first 
assignment  of  error.  In  this  count,  after 
setting  forth  the  preliminary  facta,  showing 
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bis  parchase  of  certain  lAnds  from  aK>eUee, 
which  said  land  formed  a  part  of  the  larger 
tract  owned  b;  appellee,  it  was  alleged  in 
paragraphs  2  and  3: 

"(2)  That  said  tract  of  land  was  &  part  of  a 
larger  tract  of  land  at  the  time  of  eonveyanoe 
thereof,  as  aforesaid,  owned  by  plaintiff;  that 
CD  said  tract  of  land  there  was  sitoated  a 
dwelling  bouae,  and  from  said  dwdling  house 
there  was,  as  defendant  is  informed  and  be- 
lieves, a  road  or  right  of  way  leading  from 
said  Doase  to  the  pabHc  and  legally  established 
hishway,  which  said  road  has  existed  tor  more 
than  20  yean  next  pneeding  tbo  fiUac  of  tha 
complaint  herein. 

**(S)  That  at  the  time  of  said  purchase,  there 
was  no  other  means  of  Ingreas  and  egress  to 
said  land,  pnrcfaased  a*  aforesaid,  except  over 
said  road  or  right  of  way,  whidi  said  road  In 
part  extended  over  the  remaining  land  of  the 
grantor;  that  such  road  is  a  necessity  to  de- 
fendant, and  has  been  a  necessity  to  defend' 
ant  erer  since  hia  purchase  ot  said  deaeribed 
Und." 

While  tbe  fourth  paragraph  showed  that 
the  claimed  "way  of  necessitr''  passed  over 
the  strip  of  ground,  the  title  to  which  appel- 
lee sought  to  quiet  In  himself,  and  other 
lands  owned  by  appellee,  and  tbe  flfth  para- 
graph alleged  that  appellee  was  attempting 
to  fence  up  the  said  cdlaimed  outlet,  and 
the  pray^  waa  for  an  Injuncttoa  and  a  de- 
cree  establlabing  appellant's  right  to  a  "way 
of  necessity"  over  appellee's  lands,  suf- 
fldeney  of  tbe  facts  set  fortb  to  constitute  a 
cause  of  action  depends  upon  the  allegattona 
contained  in  the  second  and  third  paragraphs, 
above  set  ft>rth.  « 

Appellant  contends  that  the  facts  alleged 
in  tbe  second  paragraph  are  snflSclent  to 
show  that  there  had  been  a  right  of  way  over 
tbe  lands  of  the  appellee,  Mtdielet,  for  20 
years,  leading  to  the  house  aa  the  parttcnlar 
60  acres  purchased  by  tdm  from  aK^sllee; 
that  this  was  a  valuable  appurtenant  Co  said 
tract  of  land  so  purchased  by  him,  and  that 
such  right  of  way  passed  by  the  deed  to  him, 
because  of  the  recital  In  the  deed,  following 
the  descripticm  at  the  real  estate  convoyed, 
"together  with  all  and  slngnlar  the  heeedita- 
ments  and  aKRiitenances  thereto  belonging." 
It  Is  not  clear  whether  appellee  bases  his 
claim  tmdo:  this  paragrai^  upon  a  prescrip- 
tive right,  or  upon  the  groand  that,  inasmuch 
as  the  way  was  in  exLatonce  and  apparoit 
at  tlie  time  of  tbe  making  of  tlie  deed,  It 
passed  as  Inddoit  and  appurtenant  to  the 
land  conveyed,  by  force  and  operation  of 
the  terms  employed  In  the  deed.  Upon  ei- 
ther theory,  however,  the  facts  are  insuffi- 
cient Certainly,  appellee  owning  both  tracts 
of  land,  It  could  not  be  contended  succeed- 
fully  that  he  coi^  establish  a  prescriptive 
right  agalnat-htmself.  Not  a  siaglt  fAemmt 
of  a  prescriptive  right  Is  alleged. 

[1]  A  party  cannot  have  an  easement  In 
his  own  land)  aa  all  the  uses  of  an  easement 
are  ftilly  comprehended  and  embraced  in  his 
general  right  of  ownership.  The  facts  al- 
ibied show  that  appellee,  prior  to  the  sale 
to  appeOant,  owned  the  land,  for  which  ttut 
caaemedt  waa  claimed  and  sought  to  be 


tatdlsbed.  Just  how  long  prior  to  the  sale 
appellee  was  Invested  with  the  title  to  both 
tracts  is  not  apparent,  but  that  is  wholly 
immaterial,  for  If  it  be  conceded  that  at  one 
time  the  60-acre  tract  purchased  by  appel- 
lant was  owned  by  some  one  other  than  ap- 
pellee and  separate  and  apart  from  tbe  other 
lands  owned  by  appellee,  and  over  which  it 
was  sought  to  establish  the  easement,  it 
does  appear  that  at  the  time  of  the  sale  to 
appellant,  appellee  owned  both  tracts  of 
land.  This  being  true,  if  it  be  conceded  that 
an  easement  over  appellee's  land  existed  at 
one  time,  the  right  would  cease  when  appel- 
lee became  invested  with  the  title  to  both 
parcela  of  land.  Aa  was  said  by  the  New 
Jersey  Court  of  Errors  and  Appeals  In  the 
case  of  Fetters  t.  Humphreys,  19  N.  J.  Eq. 
47X: 

"A  way  comes  within  the  description  of  a 
nonapparent  easement.  If  existent  before  tbe 
seisin  of  the  two  tenements  is  united  in  the 
same  person,  it  is  extinguished  by  such  unity 
of  seising  and,  whether  it  waa  a  pre-existent 
ri|^t  of  way,  or  is  a  way  opened  by  the  owner 
and  used  by  him,  for  thfr  oonvenient  occupa- 
tion and  enjoyment  of  the  premises,  it  baa  no 
legal  existence  during  the  continuance  of  the 
unity  of  seisin,  and  upon  the  severance  of  the 
tenements  does  not  pass  unless  it  is  a  way  of 
neceasity,  or  tiie  operative  words  of  the  con- 
veyance are  sufficient  to  grant  it  de  novo.  .  11 
Vin.  Abr.  446,  449,  Extinguishment,  C;  Worth- 
Ington  T.  Gimson,  2  El.  A  EL  616;  Pearson 
v.  Spencer,  1  Best  &  S.  971 ;  Dodd  v.  Burchell, 
1  Hnrlst  4  Colt,  113;  Btnyvesant  v.  Wood- 
ruff, 21  V.  3.  Law,  133  [67  Am.  Dec.  156J; 
Grant  r.  Chase,  17  Mass.  443  [ft  Am.  Dec. 
161]." 

The  general  rule  Is,  to  which  we  know  of 
no  exception,  that  no  right  in  a  way,  which 
has  been  used  during  tbe  unity  of  possession. 
wlU  pass  upon  the  severance  of  the  tene- 
ments, unless  proper  terms  are  employed  In 
the  conveyance  to  show  an  Intention  to  create 
the  right  de  novo.  Pearson  v.  Spencer,  1  B. 
&  S.  571 ;  Oliver  V.  Hook,  47  Md-  SOL  In 
the  case  of  May  v.  Smith,  8  Kackey  (14  D. 
C.)  SS,  the  court  said: 

**ne  only  words  in  tiie  deed  to  Minnick 
that  could  possibly  be  relied  on  to  convey  tbe 
right  Af  way  Is  question  are:  'All  and  eve^ 
the  ^gbts,  privileges,  appurtenances  and  ad- 
vantages to  the  same  belonging,  or  in  any  wise 

SI>ertaining.*  If  there  was  a  way  belonging  to 
t  estate,  as  a  pre-existtng  easement,  such  way 
would  pass  by  foroe  of  these  terms,  or  even 
without  tbe  use  of  them;  but  such  terms,  used 
in  a  conveyance  or  part  of  a  tract  of  land,  as 
in  this  case^  will  not  create  a  new  easement, 
nor  give  a  ngbt  to  use  a  way  which  had  been 
osed  with  one  part  of  the  land  over  another 
part,  while  l>otQ  parts  belonged  to  tbe  same 
owner,  and  constituted  an  entire  estate.  A 
party  cannot  have  an  easement  in  his  own  land, 
as  aU  tbe  uses  of  an  easement  are  fully  compre- 
hended and  embraced  in  his  general  right  of 
ownership.  Whally  v.  Thompson,  1  Boa.  &  Pul. 
371 ;  Gayetty  v.  Bethune,  14  Mass.  40  [7  Am. 
Dec.  188J;  Grant  v.  Chase,  17  Mass,  & 
Am.  Dec  1613:  Pheysey  v.  Vicary,  16  M.  &  W. 
483;  Worthington  v.  Uimson.  2  El.  &  EL  624; 
Thompson  v.  Waterlow,  U  Rep.  6  Ea.  Cas.  36. 
If  apt  and  appropriate  terms  had  been  used 
in  the  deed,  audi,  as,  'with  the  ways  now  used,' 
or  *tued  with  the  land  hereby  conveyed,'  they 
would  have  passed  the  rii^t  to  such  ways  as 
had  been  actually  ossd  la  oonnecOon  with. the 
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part  sranted,  not,  however,  as  eziBting  ease- 
meDts,  but  those  terms  would  have  operated  to 
create  new  easements  for  the  benefit  of  the 
eatate  sranted.   Washb.  on  Baa.  (3d  Ed.)  59." 

Otber  cases  to  the  same  effect  are  Parsons 
T.  Johnson  et  al.,  68  N.  T.  62  [23  Am.  Rep. 
149] ;  Morgan  r.  Meuth.  60  Mich.  238.  27  N. 
W.  609.  And  see  note  to  ElHott  t.  Rbett.  67 
Am.  Dec  766.  where  many  otber  cases  wUl 
be  founi}  collected. 

la  the  third  paragraph  appellant  attempts 
to  plead  facts  showing  his  right  to  the  road 
as  a  way  of  necessity.  While  the  pleading  Is 
not  to  be  commended,  and  would  hare  been 
subject  to  a  motion  to  make  more  definite 
and  certain,  still  we  believe  It  was  sufficient 
to  withstand  a  general  demurrer,  tor  want  ot 
sufficient  facts.  It  la  alleged  tbat,  at  the 
time  of  tbe  purchase: 

"There  was  no  other  means  of  ingress  and 
egress  to  said  land,  purchased  as  aforesaid,  ex- 
cept over  said  road  or  rieht  of  way.  •  •  • 
That  such  road  is  a  necessity  to  defendant  and 
has  been  a  necessity  to  defendant  ever  mnce 
bis  purchase  of  said  described  land." 

Appellee  contends  tbat  the  foregoing  are 
only  legal  conclusions,  but,  assuming  this  to 
be  true,  the  pleading  does  allege  In  a  general 
way  that  there  was  no  otber  means  of  In* 
gress  and  egress  to  the  lands  in  question  ex* 
cept  over  the  marked  roadway,  at  the  time 
of  appellant's  purchase,  and  that  such  road 
Is  a  necessity  to  defendant  and  baa  been 
ever  since  his  said  purchase.  That  It  Is  a 
necessity  la,  of  course,  the  ultimate  fact  to 
be  established,  depending  necessarily  upon 
certain  primary  facts,  and,  whether  tbe  al- 
legations be  treated,  as  a  conclusion  of  law, 
or  a  conclusion  of  fact.  It  was  sufficient  to 
withstand  a  general  demurrer. 

[2, 3]  An  objection  to  a  complaint,  or  a 
cross-complaint,  tbat  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  Is 
(rood  only  when  there  Is  a  total  failure  to  al- 
lege some  matter  which  Is  essential  to  tbe 
relief  sought,  and  is  not  good  when  the  alle- 
gations are  simply  incomplete,  Indefinite,  or 
statements  of  conclusions  of  law  or  fact. 
Union  Street  Railway  Co.  v.  Stone,  54  Kan. 
83,  37  Pac  1012;  Lambe  v.  McGonnlcb,  116 
Iowa,  169,  89  N.  W.  241 ;  Harris  v.  Halver- 
son,  23  Wash.  779,  63  Pac.  649;  Roberta  v. 
Pendleton.  92  Kan.  847,  142  Pac.  289. 

In  the  case  of  Bennett  v.  VS.  8.  Land,  Title 
&  Legacy  Co.,  141  Pac  717,  the  Supreme 
Court  of  Arizona  aald: 

"Tet  on  demurrer  tbe  court  should  not  pay 
any  attratUm  to  forms  if  it  can  find  In  tbe  com- 
plaint any  alI«ation  which,  -under  any-  view 
of  them,  may  gin  the  plainuff  tbe  right  to  ze- 
cover." 

Pomeroy,  In  his  book  on  Code  Remedies 
(4th  Bd.)  I  443,  states  the  rule  as  follows: 

"The  true  doctrine  to  be  gathered  from  all  the 
cases  is  that  if  the  substantial  facts  which 
constitute  a  cause  of  action  are  stated  in  a 
complaint  or  petition,  or  can  be  inferred  by 
reasonable  intendment  from  the  matters  which 
are  set  forth,  although  the  allegations  of  these 
facts  are  imperfect,  Incomplete,  and  defective, 
mcb  insufficiency  pertaining,  however,  to  tbe 
iDcm  zather  thaa  to  Oe  mbstance,  tbe  proper 


mode  of  correctlaB  la  aot  by  Asaorrer,  nor  by 
excluding  evidence  at  tbe  trial,  but  by  a  mo- 
tion before  tbe  trial  to  make  the  averments  more 
definite  and  certain  by  amendment  •  *  * 
Thus,  if  instead  of  alleging  tbe  issuable  tacts 
the  pleader  should  state  tbe  evidence  of  an<^ 
facts,  or  even  a  portton  otdy  thereof,  nnieas 
the  omissiott  was  so  extensive  that  no  cause 
of  action  at  alt  was  Indicated,  or  if  he  should 
aver  condnsions  of  law,  in  place  of  fact,  tbe 
resulting  iasuffldencr  aad  imperfecticHi  would 
pertaia  to  the  form  rather  than  to  the  substaiMe. 
and  tbe  mode  of  correction  would  t>e  by  a  mo- 
tion, and  not  by  a  demurrer." 

Appellee  contends  that  the  ownw  of  the 
lands,  over  which  a  way  ci  necessity  la  to 
pass,  baa  the  right  to  determine  ita  location, 
subject  to  tbe  reetriction  tbat  the  way  lo- 
cated must  be  zeaB<HiBbly  convenleDt,  and 
tlxat  appellant  has  tolled  to  allege  that  he 
ever  applied  to  aweUee  to  designate  a  way, 
and  tbereftm  the  eriMB-blll  Is  deflective  be- 
cause of  this  failnre  to  ao  allege.  The  rule 
stated  la  correct,  bat  here  appellant  alleges 
that  the  particular  route  d^gnated  is  a 
necessity,  tbercby  Impliedly  saying  that  there 
could  be  no  other  way  vrtddi  would  accom- 
pUdi  the  purpoea 

It  is  toTther  argued  that  tbe  fiwta  aet  finth 
in  appellaut'a  aeeond  caose  at  oounterclalm 
cannot  be  j^eaded  pn^rly  as  audi  In  ttala 
case  becanaa  nch  flacta  do  not  arise  out  ot 
the  contract  or  transactlou  set  forth  la  the 
complaint,  end  ta  nvt  la  any  manner  con- 
nected wttli  the  subject  of  action.  It  ap- 
peara,  only  ln£u«tlaUy  poadbly,  that  tbe 
claimed  way  passed  over  a  portion  of  the 
tbree«cre  tract  to'irtilch  appellee  waa  seek- 
ing to  outet  his  tide,  as  against  die  anwl- 
lant  If  it  does  so,  certainly  appellant 
would  be  entitled  ta  set  up  bis  claim  thereto, 
and  thereby  prevent  vp^lee  from  recover- 
ing an  tumualiaed  Judgment  agalBSt  bim. 
But  this  Question  Is  not  inrdfed  hurt,  be- 
cause not  rafoed  by  the  demurrer.  If  a 
counterdaim  is  filed  in  an  action  wblcb 
states  tscta  eitfBcleat  to.  constitute  a  cause 
of  action,  but  the  cause  at  action  stated  can- 
not properly  be  pleaded  es  a  coouterdalm, 
an  objection  thereto  cannot  be  readied  by 
a  gomal  demurrer  tor  want  of  sufficient 
facta.  The  proper  practice  is  to  move  to 
BtrUra  it  out:  In  the  case  of  EbnHett  r.  Dilts; 
4  Ind.  App.  28,  80.  N.  B.  813,  the  court  said: 

"FoUowing  the  ease  of  Boil  t.  Simms,  supra, 
60  lud.  162,  we  must  hold  that,  inajsmnch  as 
the  set-off  does  state  a  cause  of  action  against 
the  plaintiff,  the  qucstinn  of  the  appellee's  right 
to  interpose  his  set-off  in  this  action— which 
is  the  real  question  involved  and  diseuaKd  by 
counsel— was  not  properly  raised  by  the  demur- 
rer filed  to  tbe  answer  of  set-off,  and  therefore 
it  cannot  be  said  that  the  court  erred  In  refus- 
ing to  sustain  the  demurrer." 

From  the  foregoing  It  f(^lowB  that  the  de- 
murrer to  the  second  count  of  the  counter* 
dalm  should  have  been  overruled.  TUa  be- 
ing true,  it  Is  unnecessary  for  ue  to  pass 
up<ni  the  question,  as  to  tbe  snffideney  of  die 
evldoice  to  sustain  the  findings  and  Judg- 
ment at  the  trial  court  upon  the  issue  tried, 
because,  U  appellant's  counterclaim  could  be 
eeteUl^ied,  he  wouM  bs  entlUed  to  a  road- 
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my  uron  Oi»  dtepnted  strip,  Us  right  to 
wUcb  is  foredosed  by  Che  Judsment  entered, 
qnlediis  appellee'e  title  thereto  and  award- 
ioK  him  poaseHton  of  the  land,  without  re»- 
wratieii. 

For  Uie  leaaooa  itated  Uie  jadgment  of 
the  lower  court  Is  reversed,  with  direotkma 
to  overmle  tb»  demurrer  to  the  aecond  ooont 
at  the  ooanterdalim  and  to  award  ^q^- 
limt  a  new  trial;  and  it  la  so  ordend. 

UANNA  and  PABEBR,  JJ.,  ooncur. 


ARIZONA  BASTRBN  B.  GO.  v.  QABIUXX 
(No.  143D 

(Sopreme  Gout  itf  Arisona.   Jam  1,  I&IB.) 

1.  Appeal  ard  Bbbob  «Ba6Tl— Rinxw— Ex- 
TKNT— Motion  to  Sn  Asidb  APPoxnTianT 

or  GUABDIAn  AD  lilTElf. 

Where  the  deDtel  of  defeodant'i  motion  to 
Mt  aside  the  appolntmeot  of  a  guardian  ad  liteni 
for  the  plaintiff  was  aaaisned  as  error,  and  anch 
motion  was  not  Tnrified,  <»ly  the  sronoda  for 
the  Betting  aside  of  the  appoiiitmait  appaient 
on  the  face  of  the  papers  were  pxoperly  oefoie 
the  conrt  f<nr  review. 

[&d.  Note.— For  other  cases,  see  Appeal  and 
Frror,  Cent.  Dig.  H  286T-2S72;  Dee.  Dig.  «» 
67L] 

2.  Inpaitts  «=980  —  Actions— Guabdiak  Ad 
Litem— PrrrnoM  roa  apfoxntubnt. 

Where  the  petition  for  the  appointment  of 
a  gaardian  ad  litem  failed  to  sluiw  facta  Jus- 
tifying sQch  appointment,  hot  made  reference 
to  the  complaint,  In  a  salt  1^  the  infant,  set- 
tins  forth  the  cause  «f  actiim,  which,  takai  in 
Connection  with  the  fact  of  infancy  set  out  in 
the  petition,  showed  the  necessity  of  the  ap* 
pointtnent  of  inch,  guardian,  the  appointment 
was  proper. 

[Ed.  Mote^Vor  odier  cases,  see  Infants;  Oeot 
Dkl|21(>-S21;  Dec.  Dig. 

8.  Infants  «=>82  —  Actions— Guabdian  Ad 
LnxM— Consent  op  Gdabdian. 
Under  Civ.  Code  1913,  par.  412,  author- 
izing the  conrt  to  appoint  a  guardian  ad  litem 
on  petition  of  any  relative  or  friend  of  a  minor, 
or,  if  such  minor  Is  over  14  years,  on  his  own 
petition,  for  tb«  purpose  of  bringins  a  cItU 
action  if  the  minor  sliaU  desire,  and  paragraph 
414,  providing  that  no  person  shall  be  ap' 
pointed  guardian  ad  litem  except  upon  his  writ- 
ten cfSDsent,  where  plaintiff's  guardian  ad  litem, 
at  the  time  of  hie  appointment  had  not  given 
his  consent  in  writing,  but  thereafter  actively 
entered  upon  the  discharge  of  the  duties  imposed 
by  his  sppointmeot  by  filing  and  prosecuting 
suit,  he  voluntarily  appeared  and  submitted  to 
the  Jurisdiction  of  the  court,  and  was  amenable 
to  its  orders  and  judgments,  so  that  any  judg- 
ment rendered  iras  binding  on  the  ward,  and 
his  fallUTs  to  accept  his  appointment  was  no 
gvond.  for  revscssl  ai  Judgment  for  the  In- 

[Ed.  Mots.— For  other  esses,  see  Infants,  CeuL 
Dig.  {f  280,  245;  Dec  Dig,  ^e=>82.] 

4.  InPANTs  «3»80— AcnoKa—OirAaDux  Ad 
Litem  —  Rbquest  TO  Acx— Consent  or 

GUAKOIAN. 
Where  the  application  for  the  appointment 
of  a  nardian  ad  Utem  for  an  infant  plaintiff 
over  14  yeare  old  was  not  made  by  the  minor, 
as  permitted  by  statute,  and  such  guardian  did 
not  consent  to  act  in  writing,  bu^  before  the 
ease  was  submitted  to  the  Jury,  such  plaintiff 


filed  a  request  fbr  the  inebmbsnt's  eppointmsnt 
as  his  guardian  ad  litem,  and  tihe  guardian  filed 
hia  written  consent  to  act,  any  error  in  the  ap- 
pointment was  cured  before  verdict  and  judg- 
ment, since  the  defect  was  not  JurisdictioaaL 
[Ed.  Mote.— For  other  cases,  see  Infants,  Cent- 
Dig^  II  210-221;  Dec.  Dig.  ^SOl] 

S.  APFBAI.  and  EBBOB  «=9>1170— BBT1EB8AI^ 

l^CHNICAI.  EBSOB. 

Under  Oonst.  art.  6.  i  22,  forbidding  the 
reversal  of  Judgment  for  tecbnlcaJ  error  when, 
on  the  whole  ease,  substantial  Justice  has  been 
done,  the  court  could  not  reverse  a  verdict  for 
an  infant  plaintiff  in  an  action  for  personal  In- 
juries because,  although  such  plaintiff  was  more 
than  14  years  old,  the  application,  as  permitted 
by  statute,  for  the  appomtment  of  his  guardian 
ad  litem  had  not  been  made  by  him  nor  had  the 
guardian  filed  his  written  consent  to  act,  un- 
til immediately  before  the  case  was  submitted 
to  the  Juryt 

(Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dte.  11  4082,  4066,  407IL  4098, 
4104,  4454,  4fi40-45l5;  DM.  Dig.  «siU7aF 

8.  iNPAinS  «sa4T— RBLBA8E  OW  CLAXK  POB 

TOBT— VoiDABIUTr. 

Where  sn  infant  had  a  cltdm  for  personal 
injuriee  against  his  employer  and  released,  sudi 
employer  tor  (820,  such  Infant  could  thereafter 
repudiate  sudi  release  by  bringing  suit  for  the 
injury,  since  all  the  contracts  of  an  infant,  ex- 
cept for  necessaries,  are  voidable  at  his  election, 
and  may  be  disafiirmed  before  reaching  his  ma- 
jority, although  he  is  incompetent  to  affirm  un- 
til such  time. 

gSd.  Note.— For  other  casu,  see  Infants,  CenL 
.  H  90.  101-108,  110;  De&  Dig.  «b»47.} 

7.  IMPANTB  «S»58— REXAASI   OP  GlAXU  VX» 

TOBr-DlSAFFIBUANCB  BT  SUTT  BSOUaBT. 

The  bringing  of  suit  by  an  Infant  plaintiff 
was  a  sufficient  disaffirmance  by  him  of  a  pre- 
viously executed  rdease  ct  his  right  to  sue  for 
personal  Injuries. 

[Ed.  Note.— For  oAer  cases,  see  Infants,  Cent 
DigTll  149-100;  Dee.  Dig.  «=>68.] 

8.  Inpants  <s90&— Action  bt  Ihpant— Eti- 

DENCB— SaTIBPACTION  OT  INVANT  WITH  BB- 
UEASB. 

In  sn  action  by  an  faifant  for  personal  In- 
juries brought  in  disaffirmance  of  his  release 
of  liability,  evidence  of  admissions  of  satisfac- 
tion with  the  settlement  made  by  ttie  plaintiff 
after  the  bringing  of  suit  was  inadmissible, 
rince  the  admfasloBS  were  of  one  l^tally  in- 
capable of  protecting  his  r^ts,  while  tlie  sub- 
Ject-mattw  of  the  rait  was  In  the  hai^  ot  a 
guardiaa  ad  litem  nader  the  aupsrriaion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  I  288;  Dec.  Dig. 

9.  INPANTB  «=»68— BKLEABB   OP  GLAXIC  TOB 

Tobt— DiSAPPiBicANCK— RETDan  OP  Con- 

siobbation. 

Where  .sn  infant  had  a  claim  for  i>ersonal 
injuries  against  his  employenand  executed  a 
release  to  such  employer  for  SS20,  the  sum  being 
paid  to  bis  father,  such  infant  thereafter  dis- 
affirming the  settlement  by  bringing  suit,  the 
return  of  the  consideration  for  the  settlement 
was  not  a  condition  precedent  to  the  mainte- 
nsnee  cf  the  sctlon  by  the  plaintiff,  since  an 
lafsnt  can  be  required  to  return  on  disaffirm- 
ance only  what  he  has  kept  intact  of  what  he 
received  on  his  contract,  while  he  can  be  re- 
quired to  account  only  for  so  much  of  the  con- 
sideration received  by  bim  as  has  been  used 
for  purposes  the  court  would  sanction  as  being 
necessary  for  bim :  so  tiiat.  In  view  of  the  fact 
that  plamtiff  received  none  of  the  release  mon- 
ey, an  instruction  that  the  jury  should  credit 
on  any  verdict  the  sum  paid  for  the  release  by 
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the  defendant  was  even  more  {avorable  to  such 
defendant  tfaan  the  law  an&otized. 

[Ed.  Note.— For  other  caaes,  aee  Infants,  Cent. 
Dig.  §8  149-160;  Dec,  Dig.  «=»5a] 

10.  TiTFANTs  ^»58— Action  in  DisAmKU- 
xvcE  oj  R2IXA8E— Basis— Fraud. 

Where  en  infant  has  ezecnted  a  release 
of  a  claim  for  personal  injaries,  it  is  not  a 
condition  precedent  to  the  maintenance  of  suit 
bs  him  in  disaffirmance  thereof  that  he  shoold 
show  that  his  assent  and  signatore  to  the  re- 
lease were  obtained  by  tnua  and  mlarepEeaen- 
tatlons. 

[Ed.  Note.— For  other  cases,  see  Infaats,  Cent 
Dig.  SS  149-160;  Dec.  Dig.  «=958.] 

Aroeal  ttom  Superior  Ckiurt,  OUa  County ; 
O.  W.  Sbnte.  Judge. 

Action  b7  Hllatto  Carillo,  a  minor,  by  W. 
D.  Moore,  bis  guardian  ad  litem,  against  tbe 
Arizona  Kaatern  Railroad  Company.  Jadg- 
Jnent  for  plaintifE,  and  defendant  appeala. 
Affirmed. 

Eugene  S.  Ives,  of  Tucson,  and  Rawltns  A 
Uttle,  of  Globe,  for  appellant  B.  H.  Brum- 
badt,  of  Pboenlx,  for  appellee. 

BOSS,  C.  J.  On  December  13, 1918,  appel- 
lee, by  his  guardian  ad  litem,  filed  his  com- 
plaint against  appellant,  claiming  damages 
for  personal  Injuries  sustained  by  him  while 
In  the  employ  of  appellant.  On  the  same 
date,  as  appears  from  the  record,  the  appel- 
lee's attorney  filed  a  petition,  entitled  "Hlla- 
rio  Carrlllo,  a  Minor,  Plaintiff,  t.  Arizona 
Eastern  Railroad  Company,  a  Corporation, 
Defendant,"  representing  that  appellee,  "the 
piBlntlft  in  this  action  against  the  railroad 
company,"  was  a  minor  under  the  age  of  20 
years,  and  asked  the  court  to  appoint  W.  D. 
Moore  Ms  guardian  ad  litem  "for  the  pur- 
pose of  filing  a  complaint"  and  to  represent 
Mm  In  said  action,  stating  that  said  Moore 
was  willing  to  act  as  such  guardian  ad  litem. 
On  the  same  day,  an  order  entitled  as  the 
petition  and  complain^  was  made  by  the 
court,  In  which  It  was  redted: 

"Upon  reading  •  •  •  the  appUcation,  •  •  • 
it  appearing  to  this  court  that  good  and  suffi- 
cient grounds  exist  for  the  appointment  of  a 
guardian  ad  litem  to  represent  said  infant  in 
said  actioD.  *  *  *  It  is  ordered  that  said 
Walter  D.  Moore  be  and  he  is  hereby  appointed 
guardian  ad  litem  for  said  infant  in  said  ac- 
tion." 

[1]  Thereafter  appellant  filed  Its  motion 
to  set  aside  the  appointment  of  guardian  ad 
litem,  setting  np  several  grounds,  bnt  those 
not  apparent  oa  the  face  of  the  papers  are 
not  properly  before  us  as  the  motion  was  not 
Tended.  The  grounds  apparent  are  that  pe- 
tition does  not  state  facts  sufficient  to  sup- 
port the  order  appointing  the  guardian  be- 
cause: (a)  Plaintiff  being  over  14  years  of 
age  was  entitled  to  choose  his  own  guard- 
Ian;  and  (b)  that  no  written  consent  had 
been  filed  by  the  guardian.  Appellant  on 
same  day  filed  Its  unverified  motion  to  dts- 
misB  the  action  upon  the  same  grounds  as 
contained  in  motion  to  set  aside  the  appoint- 
ment of  guardian,  and  In  addition  set  up  an 


alleged  release  execatod  br  aiiDdlee  ud  bis 
fiitber  and  mother. 

Both  awtionB  were  oTwmled,  and  appel* 
lant  answered:  (1)  By  special  demnrter  to 
complaint  on  the  grounds,  (a)  It  does  not 
appear  that  W.  D.  iSoon  was  appointed 
guardian  ad  litem ;  (b)  or  was  anthorixed  to 
commence  or  proeeeute  tbe  aetfon ;  and  (c) 
tiiat  plaintiff  has  not  legal  capacity  to  sue. 
(2)  By  general  demurrer.  (3)  Setting  up  In 
bar  of  tbe  action  an  acquittance  of  date  De- 
cember. 1,  1913,  signed  by  appeUee,  his  far 
ther  and  mother,  whereby  for  the  considera- 
tion of  $820,  the  appellant  was  released  of 
all  claims  and  causes  of  action  on  account 
of  ai^lee's  Injuries,  and  alleged  that  saeh 
settlement  had  not  been  disaffirmed.  Tbe 
case  was  tried  to  a  Jury  wUcb  returned  a 
verdict  In  favor  of  appellee  for  $7JiOO,  less 
9820.  A  motion  for  new  trial  was  overruled. 
This  appeal  is  prosecuted  from  this  order 
and  from  tbe  judgment  upon  the  verdict 

The  appellant  has  assigned  24  errors,  but 
tbey  may  be  reduced  to  two  propositions:  (1) 
The  appointment  of  the  guardian  ad  litem 
and  his  legal  standing  before  tbe  court  (2) 
The  legal  ^ect,  under  the  facts  In  tMs  case, 
of  the  contract  of  rdease  and  settlement 

[2,  3]  There  la  no  dispute  as  to  the  infancy 
of  appellee  at  the  time  of  the  institution  of 
this  suit  and  therefore  of  the  necessity  of  the 
appointment  for  falm  of  a  guardian  ad  litem 
(or  the  purpose  of  bringing  the  action.  By 
paragraph  412,  Civil  Code  1913,  the  court  Is 
authorized  to  appoint  a  guardian  ad  litem 
npon  the  petition  ot  any  relative  or  friend  of 
the  minor,  or  npon  his  own  petition  if  be  "be 
over  14  years  old,  for  the  purpose  of  bringing 
a  civil  action  in  such  court  if  the  minor  shall 
desire  so  to  do.  Although  the  petition  a&klng 
the  appointment  of  the  guardian  In  and  of  It- 
self failed  to  exMbit  to  the  court  facts  justi- 
fying the  order  of  the  court  appointing  tbe 
guardian,  It  made  reference  to  a  complaint 
entitled  In  the  case  setting  forth  the  cause  of 
action,  wMch,  taken  In  connection  with  the 
fact  of  infancy  set  out  in  the  petition,  au- 
thorized the  appointment  of  W.  D.  Moore  as 
such  guardian.  But  appellant  contends  that 
tMs  cannot  be  so,  for  paragraph  414,  Id.,  pro- 
vides that  no  [>erson  shall  be  appointed 
guardian  ad  litem,  except  upon  his  written 
consent,  and  that,  as  at  the  time  of  Ms  ap- 
pointment as  guardian  ad  litem,  Moore  had 
not  given  his  consent  in  writing,  the  court 
was  without  Jurisdiction  to  make  the  appoint- 
ment The  evident  purpose  of  the  law  in  re- 
quiring the  written  consent  of  the  person  ap- 
pointed guardian  ad  litem  Is  to  secure  Juris- 
diction over  his  person,  as  the  appointment 
under  the  statute  is  not  made  upon  his  ap- 
plication, but  upon  the  application  of  a  rela- 
tive or  friend  of  the  minor,  or  it  may  be  made 
upon  the  application  of  the  minor,  if  over  the 
age  of  14  years.  If,  however,  the  guardian  ad 
litem  actively  enters,  as  In  this  case,  npon  the 
discbarge  of  the  duties  Imposed  by  his  ap- 
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pointmdnt,  fUlng  suit  and  prosecntitig  It, 
he  bas  Tpltmtarily  appeared  and  submitted  to 
the  Jnrlsdictiou  of  the  court,  and  tg  therefore 
amenable  to  the  orders  and  judgments  of  the 
court  as  mneh  so  as  he  would  be  by  virtue  of 
any  written  coosent  to  act,  and  any  Judgment 
rendered  would  be  Just  as  binding  upbA  the 
ward. 

[4]  The  other  point  that  the  application 
was  not  made  by  the  minor, '  be  being  at  the 
tlve  over  14  years  of  age,  might  require  seri- 
ous conddeiation,  it  there  was  a  controretsy, 
as  between  a  requested  appointment  by  bixa 
8Dd  one  by  his  relatire  or  friend.  The  Infant 
appellee  has  made  no  such  question.  How- 
ever, before  the  case  was  finally  s:ubmltted  to 
the  jury,  the  appellee  filed  a  request  for  the 
appointment  of  Moore  as  his  guardian  ad 
litem,  and  the  latter  filed  his  written  consent 
to  act  Thus,  though  the  steps  taken  in  the 
appointment  of  tbe  guardian  may  have  been 
erroneous,  tbe  error  was  fully  corrected  be- 
fore the  verdict  and  judgment  That  the 
defect  in  proceeding  is  not  Jurisdictional 
seems  to  be  well  settled.  Johnston  t.  South- 
era  Paa  Co.,  150  Cal.  635,  89  Pac.  348,  U 
Ann.  Caa  841;  Skinner  t.  Knickrehm,  10  Cal. 
App.  596,  102  Pac.  94T ;  Downing  t.  Thomp- 
son (Ky.)  92  S.  W.  290 ;  McDonald  7.  Weir, 
76  Mich.  243,  42  N.  W.  1114 ;  22  Cyc  668. 

[S]  The  sppellant's  objections  to  the  man- 
ner of  the  guardian  ad  litem's  appointment 
do  not  go  to  the  merits  of  the  case,  but  are 
directed  at  the  Irregularities  In  tbe  proceed- 
tcigs,  and  under  tbe  Constitution  (section  22, 
art  6)  we  are  forbidden  the  right  to  re- 
verse the  judgment  for  technical  error  in  .tbe 
proceedings,  when  upon  the  whole  case  it 
shall  appear  that  enbstentlal  justice  has  been 
done.  The  Irregularities  complained  of  in 
the  appointment  of  the  guardian  could  sot 
possibly  prejudice  the  rights  of  appellant  In 
as  much  as  they  did  not  bear  ixpon  or  relate 
to  the  merits  of  tbe  case  and  only  involved 
the  status  of  plaintiff  as  a  pariy  before  the 
court 

[I]  Some  time  after  the  Injury  complained 
of,  and  before  the  institution  of  this  action, 
tbe  appellant  paid  to  appellee  or  to  his  par- 
ents, or  both,  the  sum  of  |820,  for  which  they 
Jointly  executed  to  appellant  a  complete  and 
full  release  of  "any  and  all  claims  and  causes 
of  action  on  account  of  all  personal  injuries 
received"  by  him  by  reason  of  the  things  al-  [ 
leged  in  bis  complaint  The  payment  of  the 
money  and  tbe  execution  and  delivery  of  the 
release  of  tbe  purport  above  stated  are  un- 
Questloued.  Likewise,  it  Is  admitted  that  at 
the  time  of  such  settlement  the  appellee  was 
an  Infant  and  without  any  legally  appointed 
guardian,  and  that  tbe  act  of  settlement  was 
his  indlridual  act  except  as  It  may  have  been 
Influenced  by  his  parents.  It  is  stated  tbat 
"the  general  rule  Is  that  except  for  neces- 
saries an  Infant  Is  not  competent  to  bind  him- 
self by  contract,  nor  liable  on  contracts  which 
be  liaa  made ;  bnt  any  contract  made  by  him 
during  Infancy  may  be  avoided,  and  the  de- 


I  fepse  of  inftncy  is  equally  availiable  at  law 
as  In  equity."   22  Cyc.  680. 

A  wrongful  injuiy  inflicted  upon  an  infant 
gives  rise  to  a  cause  of  action  in  Ills  favor, 
but  because  of  his  immaturity  and  therefore 
presumed  inability  to  contract  intelligently, 
tbe  law  interposes  making  bis  contract  of  re- 
lease for  such  injui7  voidable  at  bis  Instance 
at  any  time  during  his  minority  and  until 
ratified,  wliich  can  only  be  done  after  he 
arrives  of  age.  This  we  believe  to  be  the 
settled  law  in  most  of  the  states.  He  can  no 
more  settle  or  comprcHuise  bis  claim*  for  dam- 
ages arising  out  of  tort  than  he  can  make  dis- 
position of  other  of  hiR  property  rights.  Tt 
follows,  therefore,  that  he  may  repudiate  or 
disaffirm  his  contract  of  release  and  settle- 
ment, and  malntalQ  an  action  to  recover  for 
sudi  injury,  notvritbstandlng  his  release. 
Young  V.  West  Virginia  O.  &  P.  R,  Co.,  42  W. 
Va.  112,  24  S.  El  615 ;  Lane  v.  Dayton  Coal  & 
I.  Co.,  101  Tenn.  581,  48  S.  W.  1094;  Bonner 
V.  Bryant,  79  Tei.  540,  15  S.  W.  491,  23  Am. 
St  Hep.  361;  St  Louis,  I.  M.  &  S.  B,  Co.  v. 
Hi^ns,  44  Ark.  293 ;  Worthy  v.  Jonesvllle 
Oil  MiU,  77  S.  C.  69,  57  S.  E.  684,  11  L.  B. 
A.  (M.  S.)  690,  12  Ann.  Gas.  688.  In  these 
cases,  the  disaffirmance  occurred  before  the 
Infant  had  reached  his  majority,  as  Is  the 
condition  in  the  instant  case.  Their  holding 
Is  contrary  to  the  rule  tbe  appellant  seeks  to 
have  applied.  His  contention  Is  tbat  the  con- 
tract of  release,  not  being  void,  but  voidable, 
may  be  ratified  by  appellee  upon  his  arriv- 
ing at  majority,  but  not  before.  He  reas<His 
that  if  tbe  infant  is  Incompetent  to  affirm  be- 
fore he  is  21,  he  Is  likewise  incompetent  to 
disaffirm,  adopting  tbe  rule  established  by  the 
courts  of  Michigan,  as  stated  In  Lansing  v. 
Mich.  O.  R.  Co.,  126  Mich.  663,  86  N.  W.  147, 
86  Am.  St  Rep.  567.  The  rule  adopted  and 
followed  by  the  Michigan  courts  has  not 
found  favor,  it  seems.  Id  any  other  Jurisdic- 
tion, but  on  the  contrary  the  general,  and 
what  appears  to  us.  the  lietter,  rule  Is,  tbat 
he  may  disaffirm  his  voidable  contract  during 
infancy,  and  maintain  his  action  for  damages 
for  injury. 

[7]  Tbe  appellant  Insists  that  there  was  no 
disaffirmance  of  the  contract  of  release  by 
appellee.  It  seems  to  us  that  no  more  posi- 
tive or  direct  repudiation  of  the  settlement 
and  compromise  could  be  made  than  by  the 
Institution  of  suit  for  damages.  This  has 
been  held  by  many  of  the  couris  of  tbe  coun- 
try. St  Louis,  I.  M.  &  S.  R.  Co.  V.  HIgglns, 
44  Ark.  293 ;  Indiana  Union  T.  Co.  v.  Maher, 
176  Ind.  289,  95  N.  R  1012,  Ann.  Caa.  1914A, 
994;  Craig  v.  Van  Bibber,  100  Mo.  684,  13 
S.  W.  906,  18  Am.  St.  Rep.  569,  667;  Engle- 
bert  V.  Troxell,  40  Neb.  193,  58  N.  W.  852,  26  L. 
E.  A.  177,  42  Am.  St  Rep.  665. 

[t]  The  attempt  by  ai^llant  to  introduce 
admissions  of  satisfaction  with  the  settlement 
made  by  appellee  after  bringing  suit  were 
properly  rejected  for  the  reason,  they  were  ad- 
missions of  an  Infant  legally  Incapable  of  pK^' 
tecting  hla  rights,  and  for  the  further  xeason 
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that  the  subject-matter  of  his  suit  was  then 
being  looked  after  by  his  guardian  ad  litem 
under  the  supervision  of  the  court  Knights 
Templar,  eta,  7.  Crayton,  209  111.  650,  70  N. 
E.  1006 ;  Barker  v,  Hamilton,  S  Cola  201. 

[>]  It  Is  also  contended  by  appellant  that 
before  ap[>ellee  could  maintain  his  salt  for 
damages  he  should  return  to  it  the  $820  ie> 
celved  and  accepted  by  Mm  as  a  release  of 
his  claim.  In  other  words  that  he  cannot  be 
permitted  to  retain  the  fruits  of  bis  voidable 
contract  and  at  the  same  time  have  standing 
In  a  court  for  damages  for  the  injury  cam< 
plained  of.  Generally  speaking,  this  seems  to 
be,  and  is,  a  fair  and  Just  proposition,  and  we 
can  conceive  of  a  state  of  facts  where  it 
should  be  applied  and  enforced.  As  for  in- 
stance, where  the  infant  has  kept  intact  what 
be  rec^Ted  oa  his  contract  and  Is  in  pos- 
session of  it  at  the  time  be  disaffirms.  But 
if  the  infant  has  placed  it  beyond,  his  power 
to  repay  the  consideration  by  reason  of  his 
profligxicy,  or  by  bad  InTestmotts  or  by  his 
Improvidence,  the  law  throws  its  protecting 
arms  w  round  him  and  lends  him  the  same  aid 
and  assistance  as  if  he  had  never  attonqpted 
to  oominomlse  or  settle  his  rights.  IfacOreal 
T.  Taylor,  167  17.  S.  688.  17  Sup.  Ot  961.  42 
U  Ed.  826. 

[II]  In  Worthy  t.  JonesrUls  OU  Mil],  m- 
pra,  the  court  said: 

"Tlu  Just  rule  Is  that  tiie  infant  should  be 
required  to  account  for  so  much  of  the  coosid- 
eration  received  by  him  as  baa  beeo  used  for 
purposes  the  court  would  sanction  as  being  nec- 
essary for  him,  and  so  much  as  may  still  be  in 
hia  bands  in  such  form  that  the  court  could 
control  it  for  his  beneBt  If  his  majority  has  not 
beeu  attained,  or.  If  It  has,  for  so  much  as 
the  Infant  elected  to  retain  on  reaching  his 
majority.  The  plaintiff  being  an  infant  wben 
the  suit  was  brought  it  was  not  neceasary  for 
him  to  tender  back  the  coosideration  of  th«  re- 
lease before  bringing  bis  eult ;  nor  was  It  nec- 
essary for  him  to  show  his  assent  and  signature 
to  the  release  bad  been  obtained  by  fraud  or 
misrepresentation.  Whether  the  defendant  was 
entitled  to  have  the  consideration  received  from 
him  for  the  release  credited  in  making  up  the 
verdict  as  to  the  damages  plaintiff  had  sustain- 
ed! was  a  Question  of  fact  to  be  subnutted  to 
the  Jury  under  the  princlplea  above  stated,  but 
the  defendant  could  certainly  take  nothing  more 
than  such  credit  under  his  release."  Baker  t. 
Lovett,  6  Mass.  78,  4  Am.  Z>ec.  88. 

Tbe  Jury  were  told  in  this  case  to  credit 
any  verdict  that  they  ml|^t  find  In  favor  of 
appellee  with  the  item  of  release,  and  they 
accordingly  did  so.  In  view  of  the  evidence 
showing  that  the  consIderaUm  for  release 
was  paid  to  appellee's  father  and  not  to  him, 
and  there  being  an  absence  of  evidence  that 
the  Infant  ever  received  any  of  the  release 
money,  the  instruction  was  mwii  more  favor- 
able to  appellant  than  the  law  authorized. 
Where  the  consideration  of  a  settlement  for 
personal  Injury  of  an  Infant  is  paid  to  his 
parents,  the  infant  is  nndw  no  obUgatioD  to 
make  a  tender  in  return  In  order  to  disaf- 
firm. Tumey  v.  Mobile  ft  O.  B,  Co.,  127  Tenn. 


673,  U6  S.  W.  1086;  Interstate  Goal  Go.  t. 
Love,  1S8  Ky.  323.  166  S.  W.  748. 
Judgment  la  affirmed. 

FBANKLIN  and  OUNMINGHAH,  con- 
eor. 


STATE  7.  PINTAN,   (No.  866.) 
(Supime  Court  ot  Arliona.   Jane  1«  1815.) 

1.  Canmru  I^w  ^B804-4nDBinn— Judx- 
OZAL  NonoB. 

Courts  cannot  take  Judicial  notice  of  mu- 
nicipal ordinances  and  resolutions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  700-717.  2061^ ;  Dee.  Die- 

2.  EUCCTZONS  «=s>328— OBnOSS^lRTOBlUTXOir 
— flUmCIENOT. 

Pen.  Code  1918,  |  36,  dedarcs  that  every 

,  person  who  willfully  procures  another  to  be  reg- 
I  istered  as  an  elector  of  any  county,  city,  or 
i  precinct  knowing  such  person  Is  not  qualified 
I  shall  be  punished.    Civ.  Code  1013.  par.  1922. 
I  declares  that  the  mayor  and  common  council 
I  of  any  dty  shall  have  the  power  to  provide  for 
and  require  the  registration  of  all  voters.  An 
Information  charged  that  accused,  knowing  her 
not  to  be  a  competent  person,  procured  the  r^ 
istration  of  a  named  individual  as  an  elector  of 
a  ci^.   Pen.  Code  lOlS,  {  947.  declares  that  fn 
pleading  a  private  statute  or  a  right  "derived** 
therefrom  it  ts  sufflelHit  to  refer  to  the  statute. 
Held,  that  a  convictloB  could  not  bs  had  wiUf 
out  proof  of  an  ordinance  requiring  registrar 
,  tion ;   the  right  to  proceed  against  accused  be* 
ing  "derived"  from  such  ordinance. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S}  366,  857-363 ;  Dec.  Dig.  «3»32&] 

I  Appeal  from  Superior  Court.  GUa  Countyi 
O.  W.  Shute,  Judge. 

B.  U  Plnyaa  was  charged  with  crime,  and 
fnxn  a  Judjpnent  sostainlng  a  demurrer  to 

^  ti»  information,  the  State  appeals.  Affirm- 
ed, and  information  ordered  dismissed. 

I    Wiley  E.  Jones,  Atty.  Gen.,  and  Norman  J. 

Johnson,  Co.  Atty.,  of  Globe,  for  the  State. 
I  F.  G.  Jacobs  and  Jay  Good,  both  of  Glob^  for 

appellee. 

•  BOSS,  C.  J.  The  charging  part  of  the  ta> 
formatUn  against  appellee  Is  as  Collowa: 
"The  said  B.  L.  Pinyan,  on  or  about  tbe  17th 

day  of  April,  A.  D.  1914,  and  before  tbe  filing 
of  this  information,  at  and  in  Gila  couoty,  state 
of  Arizona,  did  then  and  there  willfully,  un- 
lawfully, and  feloniously  cause  and  procure  one 
Hattis  Jackson,  a  female  person,  to  be  regis- 
tered as  an  elector  of  the  city  of  Globe,  Gila 
county,  state  of  Arizona,  then  and  there  know- 
ing that  the  said  Hattie  Jackson  was  not  able 
to  read  the  Constitution  of  the  United  States 
in  the  fiiglish  Isnguage  in  sadi  manner  as  to 
!  abow  that  she  was  neither  prompted  nor  recit- 
I  ing  'from  memory,  and  then  and  there  knowing 
I  that  the  said  Hattie  Jackson  could  not  write 
I  her  name,  and  the  said  Hattie  Jadcson  not  then 
and  there  being  prevented  from  such  reading  or 
writing  by  physical  disabilities,  contrary  to  the 
form,  force,  and  effect  of  tbe  statute  in  such 
cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Azlsona." 
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Upon  demuner  the  InforawtUm  was  b^d 
bad.  Cie  state,  being  dlssaUafted,  haa  ap- 
pealed. 

[Itl]  The  qnestloa  as  to  whetbo:  tbe  in- 
fonoatUni  ttates  focta  saffleieDt  to  c(»iBtitiit6 
a  public  (rftenae  ta  tbe  oiUr  one  before  ns. 
Tbe  appellee  cootenda  tbat  it  la  bad,  for  aev- 
eral  reasons,  only  one  of  whidi  will  be  no- 
ticed by  OS,  as  It  is  determinative  and  fatal 
to  tbe  Information.  Ttub  diaiv*  drawn 
nnder  section  36.  Penal  Oode  1818,  whlcfi 
reads: 

"ETcry  person  who  willfully  ceases  or  pro- 
cares,  or  attempts  to  cause  or  procure,  anotber 
Iienon  to  be  registered  as  an  elector  of  any 
county,  city  or  precinct  in  this  state,  knowing 
tbat  saeh  other  person  is  not  entitted  to  such 
r^Utration,  shail  be  ponlatied  aa  provided  in 
the  preceding  aectkn." 

The  tegl8tratl«i  provided  for  and  men- 
tioned In  tbia  eectlon  must,  of  course,  be  a 
legal  and  antborlzed  reglatratton.  It  must 
be  oam  madja  or  being  made  In  pursuance  to 
smne  law;  one  In  wbidb  a  regMxatlon  of 
decton  waa  bdng  made  by  offleen  anthorlS' 
ed  and  empowered  to  act  In  the  premlsee. 
Taking  tbe  .language  used  In  tbe  Information 
to  mean  tb^  Battle  Jacfcaon  waa  being  nff* 
Mered  «a  a  TOtar  In  and  at  the  elty  of  Olobe, 
and  tbat  her  registration  was  for  the  pur- 
pose ot  qualifying  her  to  vote  therein  at 
some  election  to  be  held  In  Qlobe,  atUl  the 
informatUm  la  wSSaat  as  to  llw  rl^t  or  au- 
thority of  any  one  to  reglater  Hattle  Jack- 
son  or  any  one  else  for  that  purpoaa. 

Paragraph  1922,  ClvU  Oode  1918,  provides: 

"Hie  mayor  and  common  coundl  of  any  city 
shall  Iiave  the  power  by  ordinance  or  resoiu- 
tiflu  in  writing  to  provide  for  and  reauiie  a 
registration  of  all  the  voters  of,  or  in  said 
dty.  •  •  ♦" 

The  mayor  and  common  council  may  have 
passed  the  ordinance  or  reaolutioa  requiring 
the  regiatratlon  of  the  electors  of  the  dty 
of  Glol>e,  but  how  Is  the  court  to  know  if 
tliat  very  essential  fftct  la  not  set  out  in  the 
information?  We  may  not  take  Judicial  no- 
tice of  ordinances  and  resolutions  of  a  mu- 
nicipal corporation.  Dillon,  Municipal  Ck>r- 
poratloDS  (5th  Ed.)  S  639;  Bishop.  Statutory 
Crimes  (3d  Ed.)  H  395-408.  Without  such  a 
resolution  or  ordinance,  there  would  be  no 
authority  in  any  one  to  register  tbe  voters 
of  Globe  for  munldinl  purposes.  It  is  true 
that  this  prosecution  Is  being  had  under  a 
public  statute  of  which  the  courts  will  take 
Judicial  notice,  but  before  the  acts  therein 
denounced  as  a  crime  in  fact  constitute  a 
crime,  ae  applied  to  a  city  registration,  tbe 
proper  dty  authorities  must  take  the  action 
required  of  them  by  paragraph  1022,  supra, 
by  the  passage  of  a  resolution  or  ordinance 
directing  such  registration.  The  resolution 
or  ordinance  therefore  beccnnes  the  vitaliz- 
ing ftiroe  to  tbe  penal  statute  (section  80, 
sflpra),  when  Bought  to  be  applied  to  a  dty 
registration.  A  conviction  could  not  be  bad 
of  a  vi<^tl<si  ot  section  36,  supra,  without 


proof  of  the  passage  of  an  ordinance  or  res- 
olution by  the  mayor  and  common  council 
authorizing  and  requiring  a  registration  of  the 
voters  at  tbe  dty  of  Globe,  tbat  fact  being 
an  essential  Ingredloit  or  condition  of  the 
crime  therein  defined,  and,  it  being  neces- 
sary to  ^ve  It,  it  is  necessary  to  allege  It. 
Section  947,  Penal  Oode  1918,  provides: 

"In  pleading  a  private  statute,  or  a  right  de- 
rived therefrom,  ft  is  suffident  to  refer  to  the 
statute  by  its  title  and  the  day  of  its  passage, 
and  tbe  court  must  thereupon  take  jndfdal  no- 
tice thereof." 

The  right  to  proceed  against  appellee  in 
this  action  la  "derived"  from  the  action  of 
the  proper  dty  authorities  requiring  a  reg- 
istration of  the  voters  of  the  dty  of  Globe 
and  the  Information  falling  to  set  forth  the 
fact  of  an  order  for  a  registration  did  not 
state  facts  snffldent  to  constitute  the  offense 
attempted  to  be  charged,  and  the  demurrer 
was  properly  sustained. 

The  case  Is  remanded,  with  diredlons  that 
the  information  be  dismissed. 


BTATB  T.  PINTAN  (two  cases). 
SAME  HOUSER. 
(Nos.  866-368.) 
(Supreme  Gourt  of  Arisona.   June  1,  1915.) 

Appeal  from  Supraior  Court,  Gila  County; 
G.  W.  Sbute,  Judge. 

R.  Zi.  Pinyan  and  Harry  C.  Booser  were 
charged  with  crime.  From  Judgments  sustain- 
ing demurrers  to  informationsj  the  State  ap- 
peals.   Affirmed,  with  Instructions  to  dismlsB. 

Wiley  E.  Jones,  Atty.  Gen.,  and  Norman  J. 
Johnson.  Co.  Atty.,  of  Globe,  for  the  State.  F. 
C.  Jacobs  and  Jay  Good,  both  of  Globe,  for  ap- 
pellees. 

PER  OURIAIL  The  informations  In  above 
casea  are  subject  to  the  same  objections  as  the 
information  in  case  No.  S6S,  State  v.  Plnyau, 
149  Pac.  819,  Just  decided,  and  the  same  order 
is  made  in  each  of  these  cases. 


DBLOTAOB  T.   OIJD  OBIDGON  CRSAU- 
EBY  00. 

(Supreme  Court  of  Oregon.   Jane  16,  191S.) 

1.  OoBTB  <8='254—  Costs  om  Afpkai.— ifix- 

TKVBZ  or  TBANSCalPT. 

One  who.aoccessfully  appeals  from  a  Judg- 
ment in  an  action  at  law  may  not  have  the  ex- 
pense of  transcribing  the  testimony  taxed  as  a 
disbursement  In  the  appellate  court. 

[Ed.  Note.— For  other  cases,  eee  Costs.  Cent. 
Dig.  II  962-966.  974r-9n ;  Dee.  Dig.  «»2S4  J 

2.  Costs  «=>2S4  — Costs  oh  Apfkax.— Ex- 
FXMSE  or  Transcbipt. 

The  rule  that  expenses  incurred  by  an  ap- 
pellant in  a  law  case  in  procuring  a  tranacripC 
must  be  taxed  below  as  costs,  and  cannot  be  so 
taxed  on  appeal,  is  not  changed  because  under 
Const  art.  7,  {  3,  as  amended  in  1910,  "either 
party  may  have  the  whole  testimony  attached 
to  tbe  bill  of  exceptions,"  thus  transmitting  tbe 
transcript  to  the  appellate  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  962-966.  974-977;  Dec  Dig.  «=>254.] 
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Department  2.  Appeal  from  Circuit  Court, 
Multnomali   County;   Robert  G.  Ufomw, 

Judge. 

Action  by  Samuel  Delorage  against  the  Old 
Oregon  Creamery  Company.  An  order  grant- 
ing plaintiff's  motion  for  new  trial  was  re- 
versed and  remanded  on  defendant's  appeal, 
and  the  defendant  mores  to  letax  costs.  Mo- 
tlcm  denied. 

See,  also,  147  Pac.  392. 

John  C.  ShOlock  and  J.  I.  Fitzgerald,  botb 
of  Portland,  for  appellant.  Alex  Bernstein, 
of  Portland  (Bernstein  &  Coben,  of  Portland, 
on  tbe  brleO,  for  respondent 

HARRIS,  J.  [1. 2]  This  Is  a  moUon  to  re> 
tax  costs.-  Having  prevailed  in  this  court, 
the  appellant  filed  a  cost  bill,  which  includes 
an  item  of  $50^  for  the  transcript  of  the 
testimony.  The  api>eal  was  from  a  Judgment 
In  an  actl<m  at  law,  and  a  firmly  established 
rule  has  denied  tbe  right  of  an  appellant  to 
have  the  expense  of  transcribing  tbe  testi- 
mony in  an  action  at  law  taxed  as  a  disburse- 
ment in  this  court  Ferguson  t.  Byers,  40 
Or.  468.  477,  67  Pac.  1U5,  69  Paa  32 ;  Alien 
V.  Standard  Box  St  Lumber  Co.,  53  Or.  10, 
19,  96  Pac.  1109,  97  Pac.  555,  98  Paa  509; 
Sommer  r.  Compton,  53  Or.  341,  100  Pac. 
289;  Boothe  t.  Farmers*  &  Traders'  Nat 
Bank,  53  Or.  676,  588,  98  Pac.  509,  101  Pac. 
390 ;  McGee  v.  Beckley,  54  Or.  250,  254,  102 
Pac.  303,  103  Pac.  61 ;  De  Vail  v.  De  Tall. 
57  Or.  146,  100  Pac  755,  110  Paa  705.  It  Is 
contended  that  the  practice  sanctioned  by  re- 
peated decisions  must  of  necessity  be  chang- 
ed because  by  the  terms  of  section  8,  art  7, 
of  the  state  Constitution  as  amended  In  1010 
"either  party  may  have  attached  to  the  bill 
of  exceptions  tbe  whole  testimony."  A  deci- 
sion of  the  Identical  question  presented  by 
this  motion  has  been  made  and  Is  now  stare 
decisis.  In  West  v.  McDonald,  -64  Or.  203, 
209.  128  Pac.  818,  this  court  said: 

"It  has  been  held  many  timeB  by  this  court 
that  the  expenses  incurred  by  the  appellant  In 
procuring  a  transcript  of  the  evidence  in  tbe 
(dicnit  court  must  be  taxed  there,  and  will  not 
be  Included  in  the  cost  bill  in  this  court. 
*  *  *  And  the  sitnatioD  is  not  changed  by 
the  fact  that  now  the  transcript  of  testimony 
hi  law  cases  may  be  transmitted  to  this  court 
on  appeaL  Tbe  appellant  having  no  opportu- 
nity to  present  his  coats  to  the  circuit  court, 
after  a  reversal  ot  the  case  and  the  return  of 
th«  mandate  to  that  court  bas  an  opportunity 
to  file  his  cost  bill  for  the  costs  incurred  in  that 
court;  and  there  is  no  reason  to  chan^  the 
rule  announced  in  the  cases  above  cited." 

The  motion  to  retax  costs  Is  therefore  de- 
nted. 

UNION  CREDIT  ASS'N  v.  CORSON  et  al. 

(Supreme  Court  of  Oregon.   June  8,  1815.) 

1.  FRAUDTTUBIfT  CoMTBTAHCBS  ^927  —  EUE- 
HEICTB  OF  FbAVD— TBANBIEB  TO  CO-OWNBK. 

Where  plalntHPs  debtor  and  anotber  jointly 
owned  an  equity  in  certain  land,  the  payment  on 
which  was  due,  and  the  debtor  could  not  pay  bis 
ihsn  tberet^  ao  agreement  whereby  he  con- 


BEPOBTBB  <0r. 

veyed  his  interest  to  his  co-owner,  who  mort- 
gaged the  land  to  raise  tbe  money  necessary  to 
complete  the  payment,  and  gave  tbe  debtor  a 
contuct  to  convey  hia  interest  to  him  upon  his 
paying  his  share  of  the  purcbase  price,  shows  no 
intention  to  dtfraud  plaintiff,  since  his  ddHor's 
equity  wsa  still  subject  to  Uie  payment  o£  Us 
debt 

[Bd.  Note.— For  other  esses,  see  Frandnleut 
Conveyances,  Cent  Dig.  ff  68-71;  Dee.  Dig. 

«=s>27.] 

2.  JUDOHBIfT  «S»785— lilBIf— Bqttxtt. 

Tbe  fact  that  {^sintiff  had  a  jadgmeat 
against  his  debtor  wbicb  was  no  lien  upon  tho 
debtor's  equity  in  the  land  gave  bim  no  rights 
thereto  superior  to  those  of  the  co-owner. 

[Ed.  Note.— For  other  cases,  see  judgment. 
Cent  Dig.  fiS  1358-1362;  Dea  Dig.  *=>7&.J 

8.  CaxDrroBs'  Suit  ^»11— GoHoinoNa  Pu- 

CKDBHT— RacOVBBT  OW  JODOMUVT. 

A  creditor  cannot  maintvn  a  creditor's  bill 
to  subject  bis  debtor's  equity  in  land  to  the  pay- 
ment of  the  debt  before  reducing  his  debt  to 
judgment  at  law. 

[Ed.  Note.— For  other  cases,  see  Creditor^ 
Suit  Cent.  Dig.  H  46^;  Dec.  Dig.  «s>ll.] 

4.  PATiiBirr  4s»46  —  Apfucatioi*  —  TJksk- 

CUBID  Debt. 

Where  one  co-owner  of  land  was  indebted 
to  tbe  other,  the  proceeds  of  sales  by  the  lat- 
ter will  be  applied  to  the  unsecured  portion  of 
the  debt  not  to  that  lecared  on  the  land,  in 
absence  of  specific  fUxeetlons  br  the  debtiur  lax 
the  applicatkin. 

[Ed.  Note.— For  other  casM,  see  Payment, 
Cent  Dig.  H  125,  126;  DecTDig.  «»46.1 

In  Banc.  Appeal  from  Circuit  Court,  Mat 
heur  County;  Dalt<»i  Biggs,  Judge. 

Suit  by  the  Union  Credit  Association,  a 
corporation,  against  J.  M.  P.  Corson,  John 
W.  Corstm,  and  others.  Decree  for  the  plain- 
tiff, and  tbe  named  defendants  appeal.  De- 
cree modified. 

John  W.  Corson,  of  Tale  (Oea  E.  Davis,  of 
Yale,  and  McOullocib  &  Wood,  of  Ontario,  on 
the  brief),  for  ai^Iants.  H.  0.  Eastbaiu,  of 
Vale,  for  respondeskt 

McBRIDE,  J.  This  was  a  creditor's  bill  to 
subject  certain  realty  held  by  defendants  to 
the  lien  of  plalntlfTs  Judgment  The  plead- 
ings are  lengthy.  Instead  of  giving  them  In 
detail,  we  give  the  facts  as  we  find  them 
from  tbe  testimony.  On  October  24,  1908, 
tbe  defendant  Garrett  and  one  Dills  entered 
into  a  contract  with  L.  J.  Hadley  to  purcbase 
certain  lands  described  In  the  complaint  for 
the  sum  of  $7,700,  paying  $3,000  In  cash,  and 
agreeing  to  pay  $4,700,  with  interest  upon 
the  payment  of  which  as  agreed  they  were 
to  receive  a  deed.  Of  the  $3,000  paid  down 
Oarrett  paid  $2,000  and  Dills  $1,000,  and  It 
was  understood  that  Oarrett  was  to  have  a 
two-thirds  Interest,  and  Dins  a  one-tblrd 
Interest.  Thereafter,  on  January  20.  1910, 
Mrs.  Corson  purchased  one-half  of  Garrett's 
Interest  for  the  sum  of  $1,000,  and  later  pur- 
chased Dills'  Interest  for  $1,500;  thus  be- 
coming the  owner  of  a  two-thirds  interest  in 
the  contract  for  the  purchase  of  the  prc^er- 
ty,  wUch  at  some  date  not  dhRloaed  In  the 
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testimony  waft  platted  Into  smaller  tracts  or 
lots,  some  of  wltlcb  were  sold  to  various  per- 
sodb;  Garrett  being  tbe  ftctlre  ag^t  In  ef- 
fecting moat  of  the  sales.  On  April  23,  1911, 
plaindff  began  an  acticm  at  law  against  Gar- 
rett to  recover  upon  a  promissory  note  fbr 
I87D,  and  Intweert^  and  npm  July  10th  neor- 
ered  Judgment  for  ttie  amount  claimed.  On 
Hay  U,  1911.  plalndir  began  a  suit  agolnat 
Garrett  setting  up  Itp  <daim  against  him  and 
the  pendency  of  the  acticm  to  recover  it,  and 
alleging  that  Garrett  was  the  owner  of  an 
equity  In  saSd  lands,  but  that  fh»  legal  title 
was  In  Hadley,  mbject  to  the  poymcmt  to 
him  1^  Qarrett  and  DiUs  of  the  balance  of 
tbe  purchase  prioe,  to  wit,  about  18,000,  with 
aocmed  Interaat;  Oiat  Oarrett  bad  abandon- 
ed hlB  reeidenoe  In  Oregwi,  and  had  a»  pcoQ- 
er^  in  the  state  or  elsewbere  wblidi  coold  be 
snhjeeted  to  the  payment  of  plalntUTa  dalm, 
excvt  his  Intezest  In  the  Hadtey  pnvmty ; 
and  that,  unless  restrained,  he  would  sell 
and  dlwoee  of  the  same  with  Intent  to  de- 
fraud bia  creditors.  The  ownplalnt  set  ftHth 
every  fiict  necnosaiy  to  craistitute  a  good 
creditor's  Ull,  exc^  the  fact  of  tuvlng  ob- 
tained Jodgmoit  In  Its  action  at  law,  and 
prayed  for  the  app(dntment  of  a  reoelrar  to 
take  and  h<ad  Garrett's  Intereat  In  the  prop- 
erty nntU  ttie  action  at  law  should  be  deter- 
mined, and  that  In  the  meantime  Qarrett 
should  be  enjoined  from  In  any  manner  con- 
veying away,  dealing  with,  or  incumbering 
the  property  or  the  Hadley  contract  daring 
the  pendency  of  the  action  at  law.  The  re- 
stralnliuf  order  was  Isaued,  and  J.  P-  Dun- 
away  was  appointed  receiver,  but,  beyond  de- 
manding poBsesslott  of  the  property  from  Gar- 
rett and  Hadley,  he  did  nothing  with  respect 
to  the  premises,  having  no  actual  posses^n 
thereof.  On  October  30, 1911,  I>nnaway  came 
Into  court  and  asked  for  and  obtained  an 
order  restraining  Mr.  and  Mrs.  Corson  from 
In  any  way  dealing  with  the  property  In  dis- 
pute, which  order  was  dissolved  on  Novem- 
ber 11th.  On  October  24, 1911,  this  being  tbe 
last  day  specified  in  the  Hadley,  Garrett,  and 
Dills  contract  for  the  p&yment  of  the  balance 
of  the  purchase  money,  Mrs.  Oorson,  in  order 
to  close  the  matter,  was  compelled  to  pay  the 
wbole  sum,  amounting  to  $3,385,  f 2,000  of 
which  she  borrowed  from  George  A.  Brown, 
and  $1,386  from  the  First  National  Bank  of 
Vale.  At  this  time  Hadley  was  very  impor- 
tunate for  the  jMiyment  of  the  money  due 
hinn,  and  threatened  to  declare  the  contract 
forfeited  if  payment  was  not  immediately 
made.  For  some  reason  Mr.  Brown  did  not 
wish  to  deal  with  Garrett,  so.  In  order  to 
obtain  tbe  money.  It  was  arranged  ttiat  Gar- 
rett should  convey  his  one-third  Interest  to 
Mrs.  Corson,  who  should  then  execute  a  mort- 
gage to  Brown  upon  the  whole  tract  This 
was  d<me;  Mrs.  Corson  giving  Garrett  a 
contract  whereby  she  agreed  to  c<»ivey  to 
him  a  half  Interest  in  the  prc^rty  for  the 
sum  of  $2,140,  to  be  iwld  on  or  before  April 
23,  1912,  with  Interest  from  date  at  10  per 
cent  per  annum,  Garrett  to  assume  and  pay 


one-half  of  the  $2,000  mortgage  to  Brown 
and  one-half  of  the  tax  assessments  upon  tbe 
property.  After  this  agreement  had  been  ex- 
ecuted, and  before  Mrs.  Corson  had  complet- 
ed tbe  loan  from  Brown,  Garrett  suggested 
that,  if  be  paid  $2,140  for  tbe  porperty  and 
half  the  mortgage,  he  would  be  paying  $1,- 
000  too  much;  and  thereupon,  as  the  bank 
waa  about  to  close,  Mrs.  Corson,  to  save  re- 
drafting tbe  cmtract,  gave  him  a  receipt  for 
$1,000  to  apply  on  It,  making  his  actual  In- 
debtedness in  that  behalf  $1,140.  There  Is  no 
evidence  that  any  matters  or  accounts  be- 
tween BIrs.  Oorson  and  Oarrett  were  discuss- 
ed, considered,  or  adjusted  at  this  tlmfc  TbB 
sole  object  of  the  Gorsons  and  Oarrett  Kems 
to  have  bem  to  provide  means  to  meet  an 
immediate  emei^ncy ;  nam^y,  tbe  danger  of 
mowing  the  time  fixed  tor  the  final  payment 
to  Hadlv  to  OEplre  without  the  purdiasers 
having  complied  with  the  terms  of  their 
agreement  Having,  by  the  arrangement  with 
Oamtt  and  Brown  and  a  farthtf  loan  from 
the  First  Mattonal  Bank  of  Tale,  secured  the 
money  fbr  this  pntpoae,  lira.  Corson  paid 
Hadl  V  and  aecnred  a  deed  to  Uie  property. 

[1]  OmiBldarlng  hsr  large  biterest  in  tbe 
land  and  tbe  danger  of  litigation  likely  to 
have  arisen  from  daley,  this,  so  far  from  in- 
dicating any  attempt  on  her  part  to  defiraud 
plaintiff,  seems  only  to  have  been  a  natural 
and  necessary  course  for  her  to  pursue  under 
all  the  circumstances.  She  could  not  have 
tendered  Hadley  two-thirds  of  the  balance 
due,  and  demanded  a  conv^ance  «t  a  two- 
thirds  Interest  In  the  land;  and  the  testi- 
mony indicates  that  Brown  decMned  to  loan 
upon  any  other  terms  than  the  arrangement 
finally  agreed  spm.  Thm  is  no  fraud 
shown  or  indicated  In  13ie  transaction. 

[2]  ^n>e  fact  tbat  plaintiff  had  a  Judgment 
against  Garrett  which  was  not  a  lien  upon 
his  equity  In  the  contract  gave  the  plaintiff 
no  saperlor  right  over  Mrs.  Oantm. 

(3}  The  Injunction  suit  begun  before  Judg- 
ment was  obtained  and  the  appointment  of  a 
receiver  under  It  was  a  void  procee^ng  so 
far  as  fixing  an  equitable  Iten  on  the  land 
was  concerned.  It  was  an  attempt  to  bring  a 
creditor's  UU  without  first  obtaining  a  Judg- 
ment at  law,  and  this,  under  all  tbe  author- 
:  Itles,  cannot  be  done.  Smith,  Equitable  Rem- 
edies of  Creditors,  S  27,  and  cases  there  dted. 
It  follows  that,  whatever  the  eflQcacy  of  tbe 
restraining  order  Issued  against  Garrett  as 
to  Imparting  actual  notice  of  plalntlfTs  claim 
to  the  defendant  Corson,  it  bad  no  legal  ef- 
fect If  the  dealings  on  Mrs.  Corson's  part 
were  bona  fide,  of  which  fact  we  are  satis- 
fied. She  had  a  perfect  right  to  protect  her 
own  Interests,  and  in  doing  so  to  take  the 
assignment  from  Garrett  of  bis  interest,  al- 
though she  may  have  known  that  other  per- 
sons had  equally  meritorious  claims  against 
him.  The  transaction  between  Garrett  and 
Mrs.  Corson  would  hardly  seem  to  prejudice 
plaintiff's  right  to  subject  his  equitable  inter- 
est In  the  property  to  the  Mat  of  Its  Jndg- 
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ment  Before  the  trausfer  Garrett  held  a 
one-third  interest  under  the  Hadley  contract, 
the  whole  property  being  burdened  with  the 
amount  of  the  unpaid  purchase  price, 
amounting  to  $3,385.  By  the  transfer  to  Mrs. 
Corson  he  has  a  half  interest;  the  whole 
property  being  burdened  by  the  Brown  mort- 
gage for  $2,000,  and  Interest,  and  by  the  $1,- 
140,  and  Interest,  due  Urs.  Corson.  Plaintiff,' 
after  obtaining  Its  judgment,  had  made  no 
further  move  to  subject  Garrett's  interest  In 
the  property  to  a  Hen  or  to  secure  an  order 
of  sale  until  Mrs.  Corson  had  purchased  the 
property.  From  July  11th  until  October  80th 
plaintiff  had  a  Judgment  wtiich  furnished  it 
ample  ground  to  subject  Garrett's  interest 
to  sale  by  a  proceeding  in  equity.  It  seems 
to  have  relied  upon  the  futile  proceedings  be- 
gun before  the  judgment  at  law  was  render- 
ed against  Garrett  to  tie  up  the  property  in- 
definitely. We  fall  to  see  where  it  has  any 
equities  superior  to  those  of  Mrs.  Corson,  who 
came  forward  and  put  up  her  money  to  com- 
plete the  contract  and  took  the  risk  of  getting 
it  back  out  of  ttie  property.  The  decree  ot 
the  court  b^ow  seems  to  have  been  based  np- 
<m  the  theory  that  the  agreement  of  October 
24,  1811,  constitnted  an  account  stated  be- 
tween Mrs.  Corson  and  Garrett,  and  obliter- 
ated any  other  claims  she  may  have  had 
against  him  up  to  that  date.  Tills  assnmp- 
tlon  is  not  supported  by  the  testimony.  We 
think  it  is  fairly  shown  that  at  the  time  this 
option  was  given  Garrett  was  Indebted  to 
Mrs.  Corson  in  sums  which  aggregate  $3,137, 
the  amount  of  which  indebtedness  was  un- 
known at  that  time.  It  Is  also  In  evidence 
that  Mrs.  Gorson  has  received  from  sales  of 
property  since  the  contract  of  October  24, 
1911,  $2,330,  and  has  disbursed  of  that  sum 
$666.76  on  acconnt  of  the  property,  leaving  a 
balance  on  hand  of  $1,663.24,  out  of  which 
Garrett  should  be  given  a  credit  of  $831.^ 
The  circuit  court,  having  concluded  that  all 
previous  transactions  between  the  parties 
were  settled  by  the  contract  of  October  24, 
IGll,  placed  this  $831.62  to  Garrett's  credit 
upon  the  $1,140  admitted  on  all  sides  to  be 
due  Mrs.  Corson  from  Garrett  upon  the  con- 
tract, and  gave  her  a  lien  upon  Garrett's  avp- 
posed  interest  for  $308.38. 
[4]  Bat  It  Is  only  equitable  to  treat  <»ie> 


BBPORTKB  (Or. 

half  the  amounts  received  by  Mrs.  Corson 
from  sales  of  property  and  conditionally  due 
to  Garrett  as  general  payments  upon  his  ac- 
connt to  be  applied  in  the  absence  of  any 
specific  direction  from  Garrett  or  any  spedflc 
application  by  her  as  equity  appllM  such  pay- 
ments; the  general  mle  being  that  in  such 
cases  the  payment  or  credit  shoald  be  applied 
first  upon  the  unsecured  debt.  This  would 
leave  her  with  a  lien  upon  Garrett's  interest 
in  the  land  amounting  to  $1440,  with  inter- 
est at  the  rate  of  10  per  cent  per  annom  from 
October  24,  1011,  Instead  of  $306.38.  as  found 
in  the  decree  of  the  drcolt  court.  In  onr 
opinion,  the  Hadley  agreement  was  not  an 
option  to  purdiase,  but  a  sale  leaving  the  le- 
gal title  to  the  property  in  the  vendor  as  se- 
curity for  the  payment  of  the  purchase  price ; 
and,  while  the  agreement  of  Garrett  and  Mrs. 
Corson  is  worded  differently,  yet,  consider- 
ing his  prevlons  Interest  In  the  property  and 
the  purposes  for  which  the  conveyance  was 
made,  we  are  satisfied  that  he  has  sndi  an  in- 
terest In  It  as  can  be  subject  to  sale  In  equity 
for  the  payment  of  his  debts. 

The  decree  of  the  circuit  court  wUl  there- 
fore be  modified  so  that  tiie  interest  of  Gar- 
rett shall  be  sold  as  upon  execution,  subject, 
however,  to  a  Hen  for  one-half  of  the  amount 
due  upon  the  Brown  mortgage,  and  out  of  the 
proceeds  of  the  sale  Mrs.  Corson  shall  first 
receive  the  sum  of  $1,140,  wldi  Interest  at  10 
per  cent,  from  October  24,  1911 ;  second, 
there  shall  be  paid  to  plaintiff  the  amount  of 
Its  judgment,  costs,  and  disbursements ;  and, 
third,  If  within  30  days  after  the  rendition  of 
this  decree  Mrs.  Corson  elect  to  pay  and  shall 
pay  into  court  the  amount  of  plaintiff's  Judg- 
ment at  law  against  Garrett,  and  the  costs  ac- 
cruing thereon,  she  shall  have  a  further  de- 
cree of  this  court  declaring  the  amount  so 
paid  a  Hen  on  Garrett's  interest,  in  addition 
to  the  sum  of  $1,140  due  upon  the  purchase 
price;  further,  that  she  now  have  decree 
agaiost  Garrett  for  the  balance  due  her  on 
account  of  the  balance  of  moneys  retained  by 
Garrett  and  by  her  expended  In  his  behalf, 
which  amount  we  fix  at  $2,306.48,  but  which 
sum  shall  be  subject  to  and  subsequent  to  the 
lien  of  plaintiff's  Judgment  and  of  the  Brown 
mortgage.  Neither  party  shall  recover  costs 
either  In  this  court  or  In  the  drcott  court. 
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BTATE  ex  «L  PRENTICH  et  al.  v.  SUPE- 
RIOR COURT  or  FRANKLIN 
COUNTY  et  &L 

(Supreme  Oonrt  of  Washington.    Jane  16» 
191S.) 

L  PioHiBmoH  «s»10— Obouhdb  fob  Bkuxf 
— Ebbonboub  Exxbcise  07  Jurisdiction. 
Prohibition  will  only  lie  where  an  inferior 
court  is  proceeding  or  threatening  to  proceed 
witboQt,  or  in  excess  of,  its  Jurisdiction,  and 
will  not  lie  where  such  court  has  jurisdiction 
to  prevent  an  erroneous  exercise  of  such  juris- 
diction; there  bein^  an  adequate  remedy  ,b7 
appeal  or  writ  of  renew. 

(Ed.  Note.— Fot  other  cases,  see  Prohibition, 
Cent  Dig.  S8  37-56;  Dec.  Dig.  <S=s>10. 

For  other  definitions,  see  Words  and  Phrases, 
Xlrst  and  Second  Series.  Prohibition.] 

2.  CouvTB  «=>207  —  Pbohibition  —  Obxoirax. 
JnuBoionoR  or  Sufibhb  Oookt— ahoukt 

IHTOI.TSD. 

ConsL  art  4,  f  4,  provides  that  the  Su- 
preme Court  appellate  jurisdiction  shall  not  ex- 
tend to  actions  at  law  for  the  recovery  of  money 
or  personal  property  when  the  amount  in  contro- 
rersy  dees  not  exceed  |200,  unless  the  action 
involves  the  legality  of  a  tax,  etc.,  and  that 
it  shall  also  have  power  to  issue  writs  of  man- 
damus, prohibition,  etc.  Beld,  that  the  jurisdio- 
timi  to  issae  writs  of  prohibition  is  auUect  to 
the  limitation  as  to  the  unount  In  omtroversy. 

lEd.  Note.— For  other  cases,  see  Courta,  Gent 
Dig.  I  781;  Dee.  Dig.  «»207.] 

8.  FBOHiBmoN  «=>10— GBonnoa  fob  Relief 
— Ebkonboub  Exsbcise  of  Jxtbisdiction. 
An  action  to  set  aside  certain  tax  foreclo- 
sure proceedings  resulted  in  a  decree  June  13, 
190H,  carrying  into  effect  a  Btlpulation  between 
the  parties  made  on  January  14,  1007.  Taxes 
having  been  assessed  against  the  property  in- 
volved for  the  year  1908,  ttie  amount  of  the 
tax  was  paid  onder  protest,  and  an  action 
brought  to  recover  the  amount  paid.  The  coun- 
ty filed  a  cross-complaint  alleging  that  the  judg- 
ment should  have  read  as  of  the  date  of  the 
stipulation,  that  it  was  void,  and  that,  if  not 
void,  it  was  entered  by  mistake  or  firano.  The 
court  rendered  a  decision  indicating  an  inten- 
tioa  to  modify  the  judgment  so  as  to  take  effect 
as  of  the  date  of  the  stipulation.  Held  that, 
as  the  county  sought  a  modlBcation  of  the  judg- 
ment upon  eqaitable  grounds,  the  court  was  not 
acting  in  excess  of  its  jurisdiction,  though  more 
than  a  year  had  expired  since  the  rendition  of 
tbe  judgment,  and  hence,  tbou^  the  modifica- 
tion of  the  judgment  mi^t  be  erroneous,  prohibi- 
tion would  not  lie  to  prevent  such  modification. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  SS  37-56 ;  Dec.  Dig.  ^10.] 

4.  ApfkjU.  axo  £1bbob  «=>803— DisHiaaAL— 

MODXFTIKa  OB  TACATIHG  JUDOUENI^UBIS- 

DicnoH. 

Where  an  appeal  was  dismissed  on  the 
ground  that  it  had  been  abandoned,  without 
passing  upon  the  merits,  affirming  tbe  judgment, 
or  adopting  it  as  the  judgment  of  tbe  Supreme 
Court,  the  judgment  did  not  hecome  the  judg- 
ment of  the  Supreme  Oonrt  so  as  to  deprive  the 
trial  court  of  power  to  modify  or  vacate  it 

[Ed.  Note^For  other  eases,  see  Appeal  and 
Error,  Ccat  Big.  H  8169-8178 ;  Dea  iMg.  «» 
803.] 

Department  2.  Original  prohibition  pro- 
ceeding by  the  State,  on  relation  of  John 
Prentice  and  others,  against  the  Superior 
Court  of  Franklin  County  and  others.  Per- 


emptory wilt  qaashed,  and  permanent  writ 
denied. 

See,  also,  S4  Wash.  687, 103  Pac.  831. 

DrlscoU  &  Leonard,  of  Pasco,  for  plaintlCf. 
A.  J.  Blrod,  of  Fasoo,  for  respondent. 

ELLIS,  J.  The  relator,  John  Prentice,  as 
plaintiff,  on  October  13,  1906,  commenced  an 
action  agalnat  Franklin  county  and  its  treas- 
urer seeking  to  vacate  and  set  aside  certain 
tax  foreclosure  proceedings.  On  January  14, 
1907,  the  parties  stipalated  that  the  tax  fore- 
closure proceedings  against  the  property  of 
tbe  plaintiff  be  set  aside;  that  the  pta^tifl 
pay  to  Franklin  county  the  sum  of  $2,000  in 
fall  of  aU  taxes,  interest!  and  penalties  up- 
on the  property  tft  date;  that  the  decree  In 
the  cause  should  be  entered  within  3  days 
after  being  signed  by  the  judge;  that  the 
$2,000  should  be  paid  within  20  days  after 
the  decree  was  filed;  and  that  upon  such 
payment  or  demand  thereafter  the  county 
should  make  a  quitclaim  deed  o£  the  property 
to  the  plaintlfL  This  stlpnlatlon  was  exe- 
cuted by  both  the  plaintiff  and  his  attorney, 
and  by  the  connty  commiasloners  and  prose- 
cuting attorney  of  Franklin  county.  There- 
after the  county  commissioners  attempted  to 
revoke  tbe  stipulaUon,  and  moTed  to  with- 
draw it,  claiming  that  it  had  been  obtained 
by  fraud  and  mistake.  Tbe  motion  was  re> 
sisted,  a  complete  hearing  on  evidence  was 
had,  and  on  June  IS,  1908,  a  deoree  was  en- 
tered reading  in  part  as  f<^ows: 

"Wherefore  It  is  adjudged,  considered,  and  de- 
creed that  that  certain  judgment  and  decree  of 
foreclosure  made  and  dated  June  24,  1002,  and 
entered  and  filed  in  the  superior  court  of  Frank- 
lin county,  state  <^  Washugton,  by  aald  court, 
on  the  28th  day  of  June,  1902,  •  •  •  is 
hereby  set  aside,  annulled,  and  held  for  naught, 
*  *  *  and  it  is  further  adjudged,  considered, 
and  decreed  that  plaintiff  oay  the  sum  of  $2,000 
lo  the  treasurer  of  Franklin  county,  within  20 
days  after  the  filing  of  this  decree  with  the  clerk 
of  this  court,  which,  when  paid,  will  be  in  full 
of  all  taxes,  interest,  and  penalties  upon  and 
against  said  property  to  date,  and,  upon  the 
receipt  of  said  money,  said  treasurer  shall  forth- 
with enter  said  taxes  against  each  piece,  parcel, 
lot,  and  block  of  said  proper^  as  fully  paid  and 
satisfied  to  date,  and  the  said  conn^  of  Frank- 
lin, through  its  county  commissioners,  and  prop- 
er officers  shall  within  the  aaid  20  day^  cause 
to  he  executed  and  to  execute  a  quitclaim  deed 
of  said  described  property  to  said  John  Pren* 
tice.  •  • 

The  connty  perfected  an  appeal  from  that 
decree  to  this  court,  but  on  July  8,  1908,  the 
connty  commissioners  entered  an  order  in  ef- 
fect abandoning  the  appeal,  and  directing  a 
discontinuance  and  dismissal  of  all  proceed- 
ings looking  to  an  appeal  from  or  review  of 
the  decree.  The  plaintiff  paid  the  $2,000,  and 
received  a  receipt  therefor,  and  subsequently 
the  auditor  of  the  county  executed  a  quit- 
claim deed  of  the  property  to  plaintlfT.  Upon 
motion  of  Prentice  this  court  dismissed  the 
appeal  on  the  ground  that  the  controversy 
had  ceased.  Prentice  v.  Franklin  Oonnty,  54 
Wash.  587,  103  Pac.  831. 


4^Par  other  cases  see  same  topic  and  KBT-NUUBER  in  aU  Ksr-Numbtred  Dlgasts  ud  Indexes 
149P^-21 
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In  November,  1911,  the  defendimt  Franklin 
connty  taxed  the  property  Involved  In  tbe 
former  litigation  In  the  sum  ot  $146.70  for 
the  year  1908.  The  relator  Prentice  paid 
these  taxes  under  protest  Prentice  having 
assigned  to  N.  R.  Sylvester  bis  (dalm  against 
Franklin  county  for  reimbursement,  Sylves- 
ter brought  an  action  to  recover  tbe  money 
BO  paid.  The  defradant  Franklin  county 
filed  a  crosB-coraplaInt  making  Prentice  a 
party,  and  alleging  that  the  judgment  of 
June  13,  1908,  should  have  read  as  of  the 
date  of  the  stlpulatlfm  of  January  14,  1907; 
that  It  was  In  excess  of  tbe  court's  authority 
and  void;  that,  If  not  void.  It  was  entered 
by  mistake  or  fraud,  and  should  be  reformed 
and  amended  so  as  to  conform  to  the  stipula- 
tion upon  which  the  Judgment  was  based. 
Prentice  and  tbe  other  plaintiffs  contested 
the  Jurisdiction  of  the  court  to  vacate  or 
modify  the  Judgment  Upon  the  issues  fram- 
ed the  trial  court  rendered  a  written  decision 
indicating  an  intention  to  grant  tbe  prayer  of 
the  croBS-complalnt  on  the  ground  that  the 
Judgment  of  June  13,  1908,  should  be  modi- 
fled  and  vacated  so  as  to  take  effect  as  of  tbe 
date  of  the  stipulation,  January  14,  1907,  In- 
stead of  June  13, 1906.  The  plaintiffs,  as  re- 
lators, have  applied  to  this  oourt  for  a  writ 
prohibiting  the  threatened  action  of  the  trial 
court.  An  alternative  writ  was  Issued.  Tbe 
question  now  is:  Shall  it  be  made  perma- 
nent? 

The  respondents  by  way  of  demurrer  to 
the  application  and  affidavit,  and  for  answer 
to  the  alternative  writ,  contend  upon  many 
grounds  that  the  permanent  writ  should  be 
denied.  We  find  it  necessary  to  consider 
only  two  of  these  grounds.  They  are  these: 
(1)  That  the  application  for  the  writ  shows 
upon  its  face  that  the  superior  court  was 
proceeding  within  its  Jurisdiction,  and,  hav- 
ing Jurisdiction,  its  decision  would  be  final, 
and,  if  erroneous,  the  relators  have  an  ade- 
quate remedy  by  appeal,  If  tbe  original  action 
is  one  Involving  the  validity  of  the  tax ;  (2) 
that  it  appears  upon  the  face  of  the  applica- 
tion that  tbe  original  action  was  a  civil  ac- 
tion for  the  recovery  of  money  not  exceeding 
the  sum  of  $200,  and  not  involving  tbe  Valid- 
ity of  a  tax  or  assessment  within  the  mean- 
ing of  article  4,  {  4>  of  tbe  state  Constitution, 
that  the  superior  court  was  proceeding  with- 
in its  Jurisdiction,  and  that  in  such  a  case 
the  writ  of  prohibition  is  not  available  as  a 
substitute  for  appeal,  and  that  this  court 
therefore  has  no  Jurisdiction  to  Issue  the 
writ 

[1  ]  We  find  It  unnecessary  to  decide  wheth- 
er the  action  the  Judgment  in  which  is  sought 
to  be  prohibited  Is  a  mere  civil  action  for 
the  recovery  of  money  not  exceeding  $200, 
hence  not  appealable,  or  an  action  involving 
the  validity  of  a  tax,  hence  apiiealable, 
though  it  would  seem  to  be  the  latter.  In 
either  event  under  our  decisions,  prohibition 
nill  not  lie  where  tbe  superior  court  has  Ju- 
risdiction of  the  subjectruiatter  of  the  ac- 


tion. This  coort  has  repeatedly  held  that 
where  the  superior  court  has  Jurisdiction  <d 
the  subject-matter  in  controversy,  prohibition 
will  not  lie  to  prevent  an  erroneous  exercise 
of  such  Jurisdiction,  where  there  la  an  ade- 
quate remedy  by  appeal  or  writ  of  review. 
The  writ  is  not  issued  to  prevent  the  com- 
mission of  mere  error,  not  to  take  the  place 
of  an  appeal,  nor  perform  the  office  of  a  writ 
of  review  for  the  correction  of  error.  The 
writ  will  only  issue  to  inferior  courts  where 
they  are  proceeding,  or  threatening  to  pro- 
ceed, without,  or  Id  excess  of,  their  Jurisdic- 
tion. 

"Tfie  writ  of  probiEiition  wOl  not  be  issued  as 

of  course-,  Dor  because  it  may  be  the  most  con- 
venient remedy.  Nor  will  it  be  allowed  to  take 
tbe  place  of  an  appeal,  or  perform  the  offices 
of  a  writ  of  review.  It  is  a  prex-entire  remedy, 
and,  as  such,  is  bounded  by  rigid  rules,  and  is 
only  issued  in  cases  of  extreme  neceBsity-  Tbe 
remedy  is  employed  only  to  restrain  courts  and 
inferior  tribunals  exercising  judicial  functions 
from  acting;  without  or  in  excess  of  their  juris- 
diction ;  and,  if  tbe  court  or  tribunal  sought  to 
he  restrained  has  jurisdiction  of  the  subject- 
matter  in  controversy,  a  mistaken  exercise  of  its 
acknowledged  powers  will  not  justify  the  issu- 
ance of  the  writ"  tJtate  ex  ret  Lewis  Hoggi 
22  Wash.  646,  649.  02  Pac.  143,  144. 

See,  also,  State  ex  rel.  Baldwin  v.  Superior 
Court,  11  Wash.  Ill,  39  Pac.  818 ;  State  er 
rel.  Vincent  v.  Benson,  Judge,  21  Wash.  671, 
58  Pac.  1006;  State  ex  rel.  Cann  v.  Moore, 
Judge,  23  Wash.  115,  62  Pac.  441 ;  State  ex 
ret  Foster  v.  Superior  Court,  30  Wash.  166, 
70  Pac.  230,  73  Pac.  690;  State  ex  rel.  Stet- 
son &  Post  Mill  Co.  V.  Suiwrior  Court  32 
Wash.  498,  73  Pac.  479 ;  State  ex  reL  Twlgg 
V.  Superior  Court  34  Wash.  643,  76  Pac.  282 ; 
State  ex  rel.  Goupllle  v.  Superior  Court,  41 
Wash.  128,  83  Pac.  14 ;  High  on  Extraordina- 
ry Legal  Remedies,  S  772. 

[2]  This  court  has  also  held  that  when  the 
amount  Involved  Is  less  than  $200,  and  the 
case  does  not  fall  within  any  of  the  excep- 
tions to  the  limitation  of  our  jurisdiction  to 
cases  In  excess  of  that  amount  contained  tn 
article  4,  S  4,  of  the  Gonstitntlon,  the  extraor- 
dinary remedies  of  prohibition  and  manda- 
mus will  not  lie  either  to  prohibit  tbe  sniieri- 
or  court  from  assuming  Jurisdiction  when  it 
has  none,  or  to  compel  the  superior  court  to 
exercise  a  Jurisdiction  which  It  has;  this  on 
the  ground  that  the  jurisdiction  of  this  court 
In  the  Issuance  of  the  writs  of  mandamus  and 
prt^bition  must  be  construed  as  subject  to 
the  same  constitutional  limitation  as  in  oth- 
er cases  where  the  amount  In  controversy  is 
less  than  $200.  BYom  the  nature  of  the  rem- 
edies prohibition  is  tbe  counterpart  of  manda- 
mus, and  the  same  rule  must  therefore  ap()ly 
to  both.  State  ex  rel.  Fuller  v.  Superior 
Court,  31  Wash.  96.  71  Pac.  722;  State  ex  reL 
Cleek  T.  Tallman,  Judge,  88  Wash.  132,  80 
Pac.  272 ;  State  ex  reL  Mclntyre  v.  Superior 
Court,  21  Wash.  108.  67  Paa  352 ;  State  ex 
rel.  Wallace  v.  Superior  Court  24  Wash.  605, 
64  Pac.  778 ;  State  ex  rel.  Plalsie  v.  Cole.  40 
Wash.  474.  82  Pac;  749;  State  ex  reL  Ide  v. 
Coon,  40  Wash.  082,  82  Pac.  803. 
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In  this  connection  It  may  be  remarfeed  that  i 
the  dictum  found  In  the  last  paragraph  of 
the  opinion  In  State  ex  rel.  Foster  T.  Superi- 
or'Court,  supra,  to  the  effect  that  this  rule 
ai^lles  to  prohibition  only  where  the  court 
is  acting  within  its  jurisdiction  and  there  Is 
no  appeal.  Is  Impliedly  disapproved  In  the 
later  case  of  State  ex  rel.  Fuller  t.  Superior 
Court,  supra,  which  follows  Judge  Dunbar's 
concnirlng  opinion  In  the  SV)ster  Case.  In 
either  view  of  the  matter,  therefore,  the  sole 
question  necessary  to  a  disposition  ot  this  ap- 
plication is  this:  Did  the  superior  court  have 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion? If  It  did  the  writ  must  be  denied. 

[3]  The  relators'  first  claim  is  that  the  su- 
perior court  was  without  Jurisdiction  to  mod- 
ify the  Judgment  of  June  13,  1908,  because 
more  than  a  year  has  expired  since  Its  ren- 
dltioxL  However  tenable  this  position  might 
prove  upon  appeal  from  the  order  modifying 
the  Judgment,  It  Is  clear  that  it  cannot  be 
considered  in  this  proceeding.  It  confounds 
error  with  excess  of  Jurisdiction.  The  re- 
spondent Franklin  county  by  Its  cross-com- 
plaint sought  a  modiScation  of  the  Judgment 
upon  equitable  grounds.  As  said  by  this 
coart,  spealcing  through  Judge  Rndkln,  In  An- 
derson T.  Bni^yne,  60  Wash.  Bll,  618,  111 
Pac.  777,  778: 

"Tfab  court  has  adopted  the  general  rule  that 
a  party  may  obtain  rdief  in  equity  against  a 
judgment,  after  the  expiration  of  a  year  from 
the  date  of  its  entry,  if  proper  grounds  for  equi- 
table interpoaition  are  shown."  Long  v.  Eisen- 
beis,'  18  Wash.  423.  51  Pac.  1061 ;  State  ex  rel. 
Boyle-v.  Superior  Court,  Ifl  Wash.  128,  52  Pac. 
1013.  67  Am.  St  Rep.  724;  Peyton  v.  Peyton, 
2S  Wash.  278.  68  Pac.  757 ;  State  ex  rel.  Post 
V.  Superior  Court.  31  Wash.  53.  71  Pac.  740. 

Whether  Its  cross-complaint  stated  suffi- 
cient grounds,  and  whether  Its  evidence  es- 
tablished sufficient  facts  for  that  purpose, 
were  questions  addressed  in  the  first  Instance 
to  the  superior  cotirt,  and  reviewable  here 
only  upon  appeal  or  by  writ  of  review.  To 
hold  otherwise  would  be,  In  effect  to  say  that 
this  court  will  entertain  prohibition  to  re- 
view the  action  of  the  trial  court  in  every 
case  where  It  has  refused  to  sustain  a  de- 
murrer or  to  grant  a  nonsuit. 

The  relators  ask  what  difference  there  Is 
between  this  case  and  State  ex  rel.  Wood  v. 
Superior  Court,  76  Wash.  27.  135  Pac.  494. 
The  answer  Is  that  Jurisdiction  in  that  case, 
a  will  contest,  was  conferred  by  a  special 
statute  which  was  not  observed. 

It  Is  also  'asked  what  Is  the  difference  be- 
tween this  case  and  State  ex  rel.  Alladio  v. 
Superior  Court,  17  Wash.  54,  48  Pac.  733, 
State  ex  rel.  Puyallup  v.  Superior  Court,  50 
Wash.  650,  97  Pac.  778,  and  State  ex  rel. 
Arthur  v.  Superior  Court,  58  Wash.  97.  107 
Pac.  876.  The  answer  is  that  in  the  first  of 
those  cases  the  couri:  was  proceeding  with- 
out having  acquired  Jurisdiction  of  either 
parties  or  sabject-matter.  Id  the  second  the 
application  was  treated  as  Invoking  a  review 
on  the  merits  by  certiorari  because  of  the  in- 
adeqiukcy  oX  the  remedy  by  appeaL  Tbla  was 


also  the  mode  of  treatment  Indulged  In  the  re- 
cent ease  of  State  ex  rel.  Pac.  Loan  &  Inv. 
Co.  V.  Superior  Court,  146  Pac.  834,  where  the 
application  for  prohibition  asked  for  a  re- 
view by  certiorari  in  the  alternative.  In  the 
Arthur  Case  the  court  was  proceeding  against 
a  person  not  a  party  to  the  action. 

[4]  Finally  It  Is  contended  that  by  the  dis- 
missal of  the  appeal  by  this  court  In  the  first 
action  of  Prentice  v.  Franklin  County,  54 
Wash.  587,  103  Pac.  831,  this  court  affirmed 
the  Judgment  of  the  superior  court  of  June 
13,  1908,  which  thereby  became  the  Judgment 
of  this  court,  and  that  the  trial  court  tliere- 
after  had  no  power  In  the  premises  except  to 
carry  out  that  Judgment.  This  claim  proceeds 
upon  a  misconception  of  the  force  of  the  dis- 
missal of  the  appeal.  That  dismissal  was  In 
no  Just  sense  an  affirmance  of  the  Judgment 
appealed  from.  Neither  the  opinion  nor  the  re- 
mittitur contained  any  affirmance  of  that 
Judgment,  or  in  any  manner  adopted  It  as  the 
judgment  of  this  court  Neither  the  opinion 
nor  the  remittitur  directed  the  entry  of  a 
Judgment  even  for  costs.  By  the  dismissal 
this  court  merely  cleared  its  records  of  an 
appeal  which  it  found  bad  been  abandoned. 
To  Illustrate  the  difference  between  a  mere 
dismissal  and  an  affirmance,  let  us  suppose 
that  this  dismissal  had  taken  place  before 
the  expiration  of  the  statutory  period  in 
which  an  appeal  may  be  taken.  Could  it  be 
sufKessfuUy  asserted  that  the  county  would 
have  been  precluded  thereby  from  taking  a 
new  appeal  at  any  time  before  the  expiration 
of  the  statutory  period?  Assuredly  not,  and 
for  the  simple  reason  that  by  the  dismissal 
we  neither  affirmed  nor  reversed  the  Judg- 
ment of  the  lower  court,  nor  passed  upon  the 
merits,  but  only  found  that  the  original  ap- 
peal bad  been  abandoned.  The  relators  as- 
sert that  the  following  decisions  sustain  their 
contention:  Pacific  Drug  Co.  v.  Hamilton,  76 
Wash.  524,  136  Pac.  1144;  Kath  v.  Brown, 
53  Wash.  480,  102  Pac  424 ;  German-Ameri- 
can Bank  V.  Sullivan,  50  Wash.  42,  96  Pac 
522 ;  State  ex  rel.  Jefferson  County  v.  Hatch, 
36  Wash.  164,  78  Pac  796 ;  Cochrane  v.  Van 
De  Vanter,  13  Wash.  323,  43  Pac  42;  State 
ex  rel.  Wolferman  v.  Superior  Court,  8  Wash. 
591,  36  Pac.  443 ;  State  ex  rel.  Wolfenuau  v. 
Superior  Court,  7  Wash.  234,  34  Pac  930.  An 
examination  of  these  cases  discloses  the  fact 
that  in  every  one  of  them  there  was  either  an 
express  affirmance  of  the  Judgment  by  this 
court  or  an  express  entry  of  Judgment  on  the 
merits  by  this  court  They  sustain  the  doc- 
trine that  in  such  cases  no  interference  with 
such  judgments  by  any  proceeding  in  the 
same  cause  In  the  lower  court  will  be  tolerat- 
ed, except  by  direction  of  leave  of  this  court 
Though  none  of  these  decisions  presents  a 
case  of  prohibition,  It  may  be  assumed  that 
In  order  to  protect  or  preserve  Its  own  Judg- 
ments this  court,  in  aid  of  Its  own  Jurisdic- 
tion, will  in  a  proper  case  prohibit  an  inter- 
ference with  such  Judgments.  That,  howev- 
er. Is  not  the  case  here.  "Sha  only  Judgment 
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this  court  lias  ever  Tendered  touching  this 
case  was  a  Judgment  of  dismissal  not  touch- 
ing the  merits,  not  affirming  or  passing  upon 
the  correctness  of  the.  Judgment  of  the  lower 
court,  but  merely  clearing  our  own  records  of 
an  abandoned  ai^ieaL  It  may  be  that  the  pri- 
or Judgment  of  the  superior  court  is  res  Judi- 
cata of  the  anestlons  sought  to  be  raised  b; 
cross-complaint  In  the  new  suit.  It  may  be 
that  the  cross-complaint,  for  other  reasons, 
states  no  cause  of  action.  The  trial  court, 
however,  has  Jurisdiction  of  the  subject-mat- 
ter and  of  the  parties.  Its  Judgment,  if  re- 
viewable at  all,  Is  adequately  reviewable  by 
appeal.  To  grant  the  writ  on  the  record  here 
would  warrant  the  entertainment  of  prohibi- 
tion as  a  short  cot  for  reviewing  Judgments 
of  the  superior  court  In  almost  any  case. 

The  temporary  writ  la  quashed,  and  a  per- 
man^t  writ  denied. 

'  MOBRIS,  C.  J.,  and  FULLSiRTON.  MAIK, 
and  CROW,  13^  concur. 


STATB  T.  NEWAI/L.  '  (No.  12403.) 

(Supreme  Court  of  Washington.   June  15, 
1916.) 

OBnttNAi.  Law  ^9ll59~TBUJ^unT  Ques- 
tion. 

Where  there  is  any  poBsibility  of  its  truth, 
a  verdict  of  the  jury  based  on  evidence,  no  mat- 
ter how  improbable,  must  be  upbeld. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3074-^088;  Dec.  Dig. 
1109.] 

D^rtment  L.  Appeal .  from  Superior 
Court,  King  County;  Kenneth  Mackintoab, 
Judge. 

0.  M .  Newall  wna  convicted  of  crime,  and 
he  appeals.  Affirmed. 

Wm.  R.  Bell,  of  Seattle,  for  appellant  Al- 
fred H.  Lundin,  Crawford  White,  and  Joseph 
A.  Barto,  all  of  Seattle  for  the  8tat& 

PER  CURIAM.  The  only  question  in  this 
Case  is  whether  the  court  should  have  grant- 
ed a  motion  for  a  nonsuit,  or  set  aside  the 
verdict  because  the  facts  were  Insufficient  to 
sustain  a  conviction.  Whatever  our  own 
opinion  of  the  weight  of  the  testimony  may 
be,  we  are  satisfied  that  there  was  enough 
to  carry  the  case  to  the  Jury,  and  that  It 
was  for  It  to  say  whether  the  case  so  made 
was  overcome  by  the  testimony  of  the  appel- 
lant and  that  given  in  his  behalf.  However 
Improbable  testimony  may  be,  a  Jury  has  a 
right  to  believe  it,  and,  if  there  be  a  possi- 
bility that  it  Is  true,  a  court  vrtll  not  disturb 
Its  findings. 

We  have  read  the  record  carefully,  and  are 
satisfied  that  neither  the  proseaitlng  witness 
nor  the  defendant  told  the  whole  truth,  but 
we  are  not  prepared  to  say  that  the  Jury 


did  not  find  esioogh  tmtb  In  the  story  told 
by  the  prosecntUig  wltnaaa  to  iaatStf  the  w- 
dict 
Affirmed. 


3TATBI  ex  rd.  UMION  TBtTST  ft  SAVIN08 
BANK  et  al.  T.  8UPBBI0B  OOUBT  FOB 
SPOKANE  GOUNTX  «t  aL   (No.  12421.) 

(Suprone  Court  ct  Wasbingtoo.   Jane  12, 
1915.) 

En  Banc.  On  rduaring.  Formw  opinioo 
(145  Pac.  99^  ftffinved,  and  Judgment  bdow 
reversed,  wltb  directions  to  dlamlss. 

Graves,  Eizer  &  Graves,  of  Spokane,  for 
relators.  H.  M.  Stephen^  H.  S.  Stoolflre, 
and  Burcham  ft  Blair,  all  ot  Spokane^  for 

spondents. 

PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  adhere  to  the 
opinion  heretofore  filed  herein,  as  r^rted  in 
145  Pac.  999. 

For  the  reasons  there  stated,  the  Judgment 
is  reversed,  with  directions  to  ^jigmigw, 

CROW,  J.,  dissents. 


ADAMS  T.  HAZELRIGO.    (No.  12705.) 

(Supreme  Court  of  Washington.   June  16, 
1916.) 

Afpbai,  and  Ebbob  «=9>1011— Bxtoew— Fxhi>- 

INGS.  . 
A  finding  by  the  trial  court  on  connicting 
evidence  will  not  be  disturbed  where  not  clear- 
ly wrong. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  3983-^989;  Dec.  IHg.  «ss» 
1011.J 

Department  L  Appeal  from  Superior 
Court,  King  County;  John  B.  Hmnphrlea, 
Judge. 

Action  by  Ludnda  Adams  against  Adeline 
H^lrigg.  From  a  Judgment  for  j^alntlff, 
defendant  appeals.  Affirmed. 

Longfellow  ft  Fltzpatrlck,  of  Seattle,  for 
appellant  Frank  S.  Griffith,  of  Seattle,  tor 
respondent, 

PER  CURIAM.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  received  by  the 
respondent  in  an  assault  and  battery  made 
upon  her  by  the  apjwllant. 

The  principal  question  upon  ^Is  appeal  Is: 
Which  was  the  aggressor  in  the  affray? 
There  Is  hopeless  conflict  In  the  evidence  up- 
on this  question.  The  trial  court  found  that 
the  defendant  was  the  aggressw.  We  have 
read  the  entire  record  with  care,  and  are  not 
convinced  that  the  trial  court  was  wrong  in 
this  conclusion. 

The  Judgment  Is  therefore  affirmed. 
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On  motion  to  recall  zcHuitUtar  to  correct 
tbe  same.  Remittitur  corrected. 
For  former  opinton,  see  146  Fac  1S6. 

PUB  OXJBIAM.  In  thts  cause  au  opinion 
was  filed  on  Pebmaxy  S,  1016,  and  reported 
in  140  Pac.  166.  Tbe  xemlttldir  was  sent 
down  on  March  12,  1916.  Hwreafter,  on 
April  29, 1815,  respondents  filed  In  thla  court 
a  motion  to  recall  the  remittitur  for  the  pur- 
pose of  correcting  the  same  in  accordance 
with  the  opinion.  The  appellants  filed  an 
answer,  conceding  that  the  remittitur  Is  er- 
roneous, and  should  be  corrected.  The  re- 
mittitur sent  down  gave  Judgment  against 
the  appellants  Weshlngtrai-OTefon  Corpora- 
tion and  Olobe  Indenmlty  Company,  its  sure- 
ty, in  faTor  of  tbe  reqcwndents,  for  the  total 
sum  of  |1,627J.4,  with  Intovst  from  .^wil  4, 
U18,  and  "that  tbe  plalnUffs  recover  the  fur- 
ther som  at  $148a03,  with  Interest  thereon 
frc«n  January  2;  1914,  until  paid."  This  Is 
moneotts^  and,  diligent  application  having 
been  made  therefor,  must  be  corrected. 

Bespondokta  are  ntitled  to  judgment  In 
Ote]T  sereral  amounts  against  defendant  Sny- 
der and  tiw  Uened  diattels,  omitting  the  coal 
bankers,  all  necessary  wiring,  and  other 
equlpmul^  in  Ote  total  sum  of  $1,027.14, 
with  interest  at  the  legal  rate  from  April  4, 
1913,  and  1104.10  allowed  as  costs,  with  in- 
terest at  tbe  legal  rate  txom  January  2, 
1^14.  Respondents  are  entitled  to  Judgment 
against  an^llants  Washington-Oregon  Cor- 
poration and  tbe  GUAe  Indemnity  Company, 
its  surety,  or  either  of  them,  for  the  total 
sum  of  f  1,186.03  principal,  attorney's  fees, 
and  costs  of  lien,  together  with  costs  of  ac- 
tion, with  Interest  thereon  at  tbe  legal  rate 
ftom  April  4,  1013,  as  part  of  tbe  aforesaid 
^dgment  f<nr  $1,627.14. 

The  remittitur  will  be  corrected  accord- 
ingly. 


WISH  T.  REED  et  al.    (Na  11786.) 
(Supreme  Court  of  Washington.   June  8,  1910.) 
Oasnishuknt  ^>129— Pbotection  or  Gab- 

NIBBEE'S  I^N— AtIORNKT'S  LiKIT. 

Where  tbe  gazniBhee  defendant  bad  an  at- 
torney's lien  on  the  note  which  had  occasioDed 
hifl  beinc  zamished,  an  order  that  such  note  be 
deliTered  by  him  to  the  sheriff  to  be  delivered 
by  tbe  sheriff  to  the  plaintiff  "subject  to  the 
claim  of  $30,  payable  to  the  said  Kamishee 
defendant  upon  said  note  being  paid.'^waa  im- 
proper, as  susceptible  of  the  construction  of 
putting  tbe  gamisbee  defendant  to  an  independ- 
ent remedy  to  enforce  his  lien,  and  the  hazard 
of  the  financial  respooaibility  of  tbe  plaintiff. 
A  proper  order  was  that  the  fiamishee  should 
tarn  the  note  over  to  the  sheriff  upon  payment 
of  $30  by  the  plaintiff,  since  b;  titatute  the 
court  could  infrinjte  no  interest  of  the  gar- 
nishee fa  the  note. 

[Ed.  Note.— For  other  cases,  see  Garnlah- 
meftt,  Gent.  Dig.  |  204;   Dea  Dig.  ^129.] 


On  petition  fSor  modiflcatioa  of  order  of 
the  court. 

PER  CURIAM.  As  said  In  our .  former 
f^dnion  (70  Wash.  184,  180  Pac.  "RiS),  the  de- 
livery of  tbe  note  mentioned  therein  to  re- 
spondent was  subject  to  the  payment  of  $30 
to  the  garnishee  uE^llant,  who  is  an  attor- 
ns at  law»  and  who  bad  rendered  services 
for  the  principal  defendant  He  had  posses- 
Blcm  of  the  note  and  asserts  a  lien  thereon. 
The  trial  Judge  ordered  that  the  garnishee 
defendant  deliver  the  note  to  the  sheriff, 
and  that  It  be  delivered  "by  the  sheriff  to  the 
said  Josephine  Reed,  subject  to  tbe  claim  of 
thirty  ($30.00)  diAlars,  payable  to  the  said 
gamliAkee  defendant  upon  said  note  beii« 
paid."  ^pellant  has  filed  a  petition  assert- 
ing that  snch  order  is  destructive  ef  his  11m ; 
that  in  Ueu  thereoC  he  Is  put  to  an  inde- 
pendent remedy  and  the  hazard  of  the  flnan- 
dal  responsibility  of  the  Judgment  creditor. 
While  it  is  likely  that  the  trial  Judge  did  not 
so  intend,  the  order  is  susceptible  to  tbe 
ctmstmctloh  put  npm  it  by  connseL  Appel- 
lant, tbe  ga^lsbee  defendant,  aK)ealed  to 
tills  eonrt,  setting  up  many  assignments  of 
error,  most  of  them  going  to  the  merit  of 
the  case,  and  to  sustain  the  title  of  Mrs. 
Ully  M.  Martin,  who  dalmed  to  be  the  own- 
er of  the  note.  Ba  did  not  set  up  any  cit^n 
of  lien  in  bis  pleadings,  nor  did  the  court 
make  a  qteclflc'  finding  that  he  had  a  lien, 
althoui^  that  is  tbe  effect  of  his  finding  and 
Judgment 

The  power  of  the  court  la  measured  by  the 
statute,  and  under  a  strict  interpretation.  If 
appellant  had  an  interest  payable  out  of  Uie 
note,  the  court  was  powerless  to  order  It 
turned  over  to  tbe  sheriff  and  by  him  to  be 
turned  over  to  the  Judgment  creditor. 

The  order  of  the  court  will  modified  to 
tills  extent:  a%at  appelhuit  dmll  torn  tbe 
note  over  to  the  sheriff  upon  payment  ot 
$S0  by  the  Judgment  creditor,  Hiss  Josephine 
Reed.  Tbe  merit  of  tbe  case  having  been 
sustained  respondent  >be  will  recover  her 
costs. 


BAYAOEl  V.  ASH  et  al.   (No.  11087J 

(Supreme  Court  of  WashingtraL    June  12, 
191fiJ 

1.  Taxation  «s»806— RxDCiiPnoN  ntOH  Tax 

SaI,E— LnflTATIONB. 

Where  an  action  to  set  aside  a  tax  deed 
for  fraud  and  to  recover  the  land  is  not  com- 
menced until  five  yeara  after  the  issuance  of  a 
deed,  tbe  action  is  barred  under  Rem.  ^  BaL 
Code,  S  102,  providing  that  such  action  must  be 
brought  withm  three  years  after  the  issuance  of 
the  deed. 

[Ed.  Note.— For  other  cases,  see  ^xatioa, 
Out.  Dig.  IS  1608-1607;  Dee.  Dig.  ^ss>fm.l 

2.  Taxation  «=»80B— Tax  Bale— Lihitattoh 
— Statutes. 

Rem.  &  Bal.  Code,  i  162,  providea  that  ac- 
tions to  set  aside  a  tax  deed  must  be  brouKht 
within  three  years  from  the  date  thereof.  Rem. 
&  Bal.  Code,  |  100,  subd.  4,  provide  for  relief 
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when  frand  entera  in  the  transaction,  at  any 
time  within  three  years  after  the  aiBCOvery 
thereof.  Held,  tbat  section  162  supersedes  sec- 
tion 159,  in  so  far  as  ^  conflict  exists. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  1B93-1G97;   Dec.  Dig.  «s>805.] 

3.  Taxation  «=s>S09— Tax  Saix— Oohfulint 

— SurnciENcr. 

In  an  action  to  set  aside  a  tax  foreclosure 
sale,  an  all^ation  that  one  of  the  defendants, 
an  officer  of  a  corporation  purcliasing  at  tax 
snle,  sustained  confidential  relations  with  com- 
plainant's mother,  and  that  he  promised  her 
to  bid  in  the  property  for  complainant,  and 
afterwards  falsely  represented  that  he  had  done 
BO,  is  insufficient  to  sbow  a  cause  of  action 
airainst  such  defendant,  either  in  damages  or 
for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  gS  1386.  1000-1604;  Dec.  Dig.  «=» 
808.] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Wolla  County ;  Chester  F.  Hlll- 
er,  Judge. 

Action  by  Benjamin  H.  Savage  against 
Samuel  A.  Ash  and  others,  to  set  aside  a  tax 
deed.    From  a  judgment  for  defendants, 

pla'IntlCC  appeals.  Affirmed. 

John  F.  Watson  and  Thomas  H.  Brents, 
both  of  Walla  Walla,  for  appellant  T.  P.  & 
C  G.  Goee  and  I'edlgo  &  Smith,  aU  of  Walla 
Wa)Ia,  for  respondents. 

FULLERTON,  J.  The  appellant,  Benja- 
min A.  Savage,  In  the  year  1893,  on  the  death 
of  his  father,  became  seised  in  fee  as  a  ten- 
ant in  common  with  bis  mother  of  certain 
real  property  situated  in  Walla  Walla  coun- 
ty. Subsequently  the  taxes  on  the  land  were 
suffered  to  become  delinquent,  and  on  No- 
Temt:er  IS,  1907,  the  county  treasurer  of  Wal- 
la Walla  county  issued  to  one  Ash  a  certifi- 
cate of  delinquency  against  the  lands  for  the 
unpaid  and  delinquent  taxes  levied  and  as- 
sessed thereon  for  the  fiscal  year  of  1902; 
Ash  paying  at  the  time  of  receiving  the  cer- 
tificate all  of  unpaid  and  delinquent  taxes, 
with  penalties  and  interest  then  accrued 
against  the  property.  On  December  ^1,  1907, 
Ash  commenced  an  action  to  foreclose  tbe 
certificate  of  delinquency,  obtalniug  a  decree 
of  foreclosure  and  order  of  sale  of  the  prem- 
ises on  March  80,  1908.  The  premises  were 
sold  under  the  decree  on  AprU  11,  1908,  to 
the  Watertown  Company,  and  a  treasurer's 
deed  of  the  premises  was  issued  to  the  pur- 
chaser on  the  same  day.  Subsequently  the 
Watertown  Company  couvej'ed  the  land  to 
one  Barker,  who  In  turn  conveyed  It  to  the 
Attalla  Land  Company,  which  company  now 
holds  such  title  to  the  property  as  was  de- 
rived by  the  sale  under  the  tax  foreclosure 
proceedings.  The  service  of  summons  In  the 
foreclosure  proceeding  was  made  by  publica- 
tion, and  was  based  upon  an  affidavit  of  the 
aftorney  for  Ash,  which  (omitting  the  formal 
parts)  reads  as  follows: 

"John  n.  McDonald,  being  first  duly  sworn  on 
oatl),  says:  That  I  am  one  of  the  attorne>*s  for 
the  plaintiff  In  tbe  above-entitled  action  and 


make  this  verification  for  and  on  b^alf  of  said 
plaintiff;  that  I  believe  tbe  above-named  de- 
fendant, Benjamin  Savage,  is  not  a  resident  of 
the  state  of  Washington,  and  cannot  be  found 
therein ;  that  the  post  office  address  of  the  said 
defendant  is  to  me  unknown ;  that  tiie  subject 
of  this  action  is  real  property  in  the  state  of 
Washington,  and  the  defendant  has  or  claims 
an  interest  therein ;  that  this  action  is  brou^t 
to  foreclose  a  de]iu<)uent  tax  certificate  on  real 
property  in  tlie  state  of  Washington." 

At  tbe  time  tbe  appellant  became  seised  ot 
his  Interest  In  the  land  on  the  death  of  bis 
father  he  wm  a  minor  ot  about  the  age  of 
four  years,  and  was  a  mluor  at  the  time  tbe 
foreclosure  proceedings  were  commenced,  and 
continued  so  to  be  untU  Slarch  20, 1906,  sraie 
10  days  prior  to  the  entry  of  tbe  decree  of 
foredoBur&  Tbe  present  action  was  Institut- 
ed on  March  IS,  1913,  to  set  aside  and  can- 
cel tbe  treasurer's  deed  and 'to  recover  the 
land  from  ttie  presrait  holder.  As  grounds 
for  ncarery  tbe  appellant,  alter  alleging  tbe 
facts  hereinbefore  recited,  further  alleged 
that  at  the  time  of  the  commencement  of  tbe 
forecdosnre  proceedings,  and  up  to  the  time 
he  reached  the  age  of  majority,  be  was  "ab- 
sent  from  this  state,  living  at  OrimieU  In 
the  state  ot  Iowa,  wbldi  place  was  his  post 
office  address,  as  was  well  known  to  the  de- 
fHidant  Asb  at  all  tlnws,  and  bod  no  notice 
or  knowledge  of  Hie"  pendraicr  of  tbe  fore- 
closure pzoceedlnga,  furttaer  alleging  tbat  Ash 
was  guilty  of  fraud  In  procuring  tbe  aezrloe 
of  tbe  Bummons,  In  that  he  concealed  bis 
knowledge  tbe  post  office  address  at  the 
appellant,  and  procured  bis  attonwy  to  make 
afiidavit  that  the  appellant's  post  office  ad- 
dress was  unlmown.  In  order  that  be  might 
avoid  glTli«  the  appellant  actual  notice  ot 
the  pendency  of  the  proceedings,  and  that 
appellant  did  not  discover  tbe  fraud  until 
shortly  before  commencing  his  action.  To 
the  complaint  the  respondents  Intarposed  a 
demurrer  based  on  tbe  grvunda  tbat  It  did 
not  state  facts  suffldeut  to  constitute -a  t^use 
of  action,  and  was  not  eommoiced  wltbtn  the 
time  limited,  by  law.  The  demurrer  was  sus- 
tained by  the  trlsl  court.  This  appeal  is 
taken  from  a  Judgment  of  dismissal,  with 
costs,  entered  after  the  appellant  bad  elected 
to  stand  on  bis  complaint. 

[1]  From  the  dates  given  It  will  be  observ- 
ed that  the  action  was  not  commenced  until 
neaity  five  years  after  the  Issuance  of  Hie 
treasurer's  deed,  and  It  was  the  opinion  of 
the  trial  court  tbat  the  action  was  barred  by 
section  102  of  the  Code  (Horn.  A  Bal^  which 
provides  that: 

"Actions  to  set  aside  or  cancel  the  deed  of  any 
county  treasurer  issued  after  and  upon  the  sale 
of  land  for  •  ♦  •  taxes,  or  for  the  recovery 
of  land  sold  for  delinquent  taxes,  must  be 
brought  within  three  years  from  and  after  the 
date  of  the  issuance  of  such  treasurer's  deed." 

It  Is  the  appellant's  contention  tbat  tbe  ac* 
tlon  Is  one  for  relief  on  tbe  ground  of  fraud, 
and  can  be  maintained,  In  virtue  of  the 
fourth  subdivision  of  section  159  ot  tbe  Code 
(Id.),  at  any  time  within  three  years  after 
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the  discover?  by  the  aggrieved  party  of  the 
facts  constituting  tbe  fraud. 

In  Fleming  t.  Stearns,  66  Wash.  655,  120 
Paa  622,  we  held  that  an  action  to  set  aside 
and  cancel  a  tax  deed,  and  to  recover  real 
property  sold  for  delinquent  taxes,  must  be 
brought  within  three  years  after  the  Issuance 
of  the  treasurer's  deed,  regardless  of  the 
ground  upon  which  the  attack  on  the  sale  Is 
made,  holding  In  substance  that  the  statute 
relied  upon  by  the  appellant  was  superseded 
by  the  later  statute  with  regard  to  Its  effect 
Qpon  actions  of  this  character.  The  appel- 
lant attacks  the  case  on  two  grounds:  First, 
that  the  particular  holding  was  not  neces- 
sary to  a  decision  of  the  case  ;  and,  second, 
that  the  holding  is  wrong  In  principle.  But 
with  neither  of  these  contentions  are  we  able 
to  agree.  It  may  be  that  the  case  could  have 
lieen  rested  .on  the  flrst  ground  snggested  in 
the  (pinion,  namely,  that  the  fraud  alleged 
was  not  proven,  but  both  questions  were 
clearly  In  the  case,  and  simply  because  the 
court  decided  both  does  not  necessarily  mean 
that  the  one  or  the  other  Is  dictum. 

[2]  On  the  second  branch  of  the  objection, 
it  will  not  be  disputed  that  tbe  Legislature 
haa  power  to  limit  the  time  within  which 
actions  may  be  commraced  where  traMd  en- 
ters Into  the  traiKaction,  and  this  regardless 
of  the  question  whether  the  fraud  Is  discov- 
ered or  discoverable  within  the  statutory  pe- 
riod. The  questlwi  la  never  one  of  power, 
but  always  one  of  Intent,  and  here  the  ques- 
tlcm  to,  Did  the  Legislature  Intend  the  statute 
under  cmsldetation  to  bar  all  actions  brought 
for  the  purposes  mentioned  unless  brought 
within  three  years.  On  its  face  it  so  indi- 
cates. It  contains  no  exceptions  whatsoever. 
It  was  macted  long  after  the  enachnent  of 
tbe  section  on  which  tbe  ai^Uant  r^es  and, 
in  so  for  as  a  conflict  extots  betwe«i  the  two, 
must  be  read  as  superseding  that  section.  It 
Is  in  aid  of  the  taxing  power.  Speedy  and 
prompt  payment  of  taxes  are  necessary  to 
an  economical  admlnlatratliui  of  the  state's 
affairs,  and  to  secure  this  the  law  provides 
that  if  tbe  owner  will  not  pay  tbe  taxes  levied 
upon  his  pn^ierty,  another  may  pay  them  for 
him  and  have  a  Hen  on  tbe  pnverty  for  the 
amonnt  paid,  which  he  can  enforce  as  other 
liens  are  enforced.  Bnt  tax  titles  seemingly, 
especially  in  the  earlier  periods  of  onr  his- 
tory, did  not  meet  with  favor  from  the 
courts;  Indeed,  with  such  little  regard  were 
such  titles  held  that  the  phrase  "worthless 
as  a  tax  title"  was  proverbial,  and  no  one 
bat  those  of  a  speculative  tarn  would  deal 
with  property  under  such  titles,  and  those 
only  in  cases  where  the  chances  of  gain  were 
lai^e  and  the  amount  risked  proportionately 
small.  The  purpose  of  the  statutes  like  the 
present  Is  to  make  such  titles  desirable  as 
investments  by  making  them  more  secure,  and 
we  think  tbe  manifest  purpose  of  the  present 
statute  was  to  fix  a  time  beyond  which  a  tax 


foreclosure  proceeding  cannot  be  questioned 
for  any  cause  whatsoever. 

[I]  The  complaint  contained  an  allegation 
to  the  effect  that  one  of  the  defradants  was 
president  of  tbe  corporation  which  purchased 
the  property  at  tbe  tax  foreclosure  sale,  was 
tbe  brother  of  his  mother,  and  sustained  con- 
fldratlal  relations  with  her  and  the  appel- 
lant, having  In  charge,  in  a  large  measure, 
her  business  interests,  and  that  he  promised 
the  appellant's  mother  prior  to  the  sale  that 
he  would  bid  In  the  property  for  her  and  the 
appellant,  and  afterwards  represented  that 
he  had  done  so  and  was  holding  the  legal 
title  In  trust  for  them.  It  Is  claimed  that 
this  allegation  states  a  cause  of  action  for 
an  accounting  against  the  particular  defend- 
ant, and  that  the  court  erred  in  sustaining 
the  demurrer  for  that  reason.  But  conced- 
ing the  rule  to  be  that  the  demurrer  is  not  to 
be  sustained  if  the  facts  stated  entitled  the 
pleader  to  some  relief,  although  not  the  relief 
demanded  in  the  prayer  of  the  complaint,  we 
cannot  think  this  allegation  sufficient  to 
bring  the  appellant  within  the  rule.  There 
was  a  general  demurrer  Interposed  to  tbe 
complaint,  and  we  think  this  allegation  too 
meager  to  state  a  cause  of  action  either  In 
damages  or  for  accounting  as  against  sudi  a 
demurrer. 

The  Judgment  to  affirmed. 

MOnRIS,  C.  J.,  and  OBOW  and  PACKER, 
JJ.,  concur. 


STATE  ex  rel.  PROSECTUTINQ  ATTORNEX 
OF  SPOKANE  COUNTY  y.  UNION  SAV- 
INGS BANK  OF  SPOKANE.    (No.  12817.) 

(Supreme  Court  of  Washington.    June  12, 
1915.) 

Mandamus  «=al87— Review— Decisions  Ap- 
pealable—"Final  Judgment." 

A  citizen  and  a  taxpaj'er  who  desired  to 
compel  the  prosecuting  attorney  to  iustitate 
proceedings  to  inquire  by  what  authority  a  cor- 
poration was  exercising  tbe  functions  of  a  bank 
entitled  the  action  as  if  it  were  institnted  by 
the  attorney  against  tbe  bank.  On  his  applica- 
tion the  attorney  was  directed  to  commence 
proceedings.  Held  that,  regardless  of  the  ti- 
tle, tbe  action  was  really  one  in  mandamus; 
hence  tiie  order  reqnlrlng  action  by  the  attorney 
was  a  final  Judgment  appealable  under  tbe  ex- 
press provisions  of  Rem.  &  BaL  Code,  }  1033. 

[I'M.  Note.— For  other  cases,  soe  Mandamus, 
Cent.  Dig.  SE  427-437;  Dec.  Dig.  «=>187. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Judgment.] 

Department  2.  Appeal  firom  Superior 
Court,  Spokane  County ;  Henry  L.  Kennan, 
Judge. 

Proceeding  by  the  State,  on  the  relation 
of  the  Prosecuting  Attorney  of  Spokane  Coun- 
ty, against  tbe  Union  Savings  Bank-  of  Spo- 
kane, a  corporation.  H.  8.  Gilbert  petitioned 
for  an  order  requiring  the  Prosecuting  Attor- 
ney to  institute  such  proceedings,  and  from 
an  order  requiring  institution,  the  Prose- 
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eating  Attorney  appeala  On  motion  to  dlfl- 
mlsa.   Motion  denied. 

Danaon,  Williams  &  Danson,  of  Spokane, 
Olyde  H.  Belknap,  and  Oea  D.  Lantz,  of 
Spokane,  for  appellant  Hamblen  &  Gilbert 
and  Smith  &  Mack,  all  of  Spokane,  tox  re- 
t^ndent. 

FULIvERTON,  J.  W.  S.  Gilbert,  a  citizen 
and  taxpayer  of  the  county  of  Spokane,  filed 
a  petition  in  the  superior  court  of  that  coun- 
ty praying  for  an  order  against  the  prose- 
cuting attorney  of  Spokane  county  directing 
that  officer  to  institute  In  his  official  capacity 
the  necessary  proceedings  to  Inquire  by  what 
authority  the  Union  Savings  Bank,  a  corpora- 
tion organized  under  .the  laws  of  this  state, 
waB  exerdstng,  or  was  about  to  exercise,  the 
functions- of  a  banking  corporation.  On  the 
filing  of  the  petition  the  court  made  an  order 
requiring  the  prosecuting  attorney  to  appear 
before  it  on  a  day  named,  and  show  cause. 
If  any  he  had,  why  he  should  not  institute 
the  proceedings  prayed  for  In  the  petition, 
directing  at  the  same  time  that  a  copy  of  the 
order,  together  with  a  copy  of  the  petition, 
be  forthwith  served  upon  the  prosecuting  at- 
torney. On  the  day  named  in  the  order  the 
prosecuting  attorney  appeared  and  made  an- 
swer to  the  petition,  setting  out  the  reasons 
why  he  had  refused  to  institute  the  proceed- 
fngs  requested.  The  court,  after  a  bearing 
had  thereon,  adjudged  the  answer  insufficient, 
and  entered  an  order  directing  the  prose- 
eating  attorney  to  Institute  proceedings  in 
the  nature  of  quo  warranto  against  the  cor- 
poration substantially  as  prayed  for  In  the 
petltlm.  From  this  order  the  prosecuting  at- 
torney appealed. 

This  Is  a  motion  to  dlsmias  the  aiqpeal.  It 
is  contended  that  the  order  Is  not  final ;  that 
It  is  but  a  step  In  the  proceeding  of  quo 
warranto  instituted  to  inquire  into  the  con- 
duct of  the  corpwatlcnt  named.  But,  while 
the  ai^Ucant  has  entitled  his  iHroceeding  as 
If  it  were  a  proceeding  Institated  by  the  pros- 
ecuting attorney  against  the  Union  Savings 
Bank,  it  is  plain  that  it  Is  not  aucih  a  pro- 
ceeding. The  only  person  authorized  to  in- 
stitute audi  a  proceeding  la  the  prcnecating 
attorney,  and  that  officer  not  only  has  not  in- 
stituted such  a  proceeding,  but  has  refused, 
and  la  now  refusing  to  institute  It  This  pro- 
ceeding Is  therefore  in  no  sense  a  proceeding 
against  the  bank.  On  the  contrary,  it  Is  a 
proceeding  instituted  by  a  person  represent- 
ing the  Interest  of  the  public  to  compel  the 
prosecuting  attorney  to  perform  a  service 
such  person  conceives  It  to  be  the  duty  of 
the  prosecuting  attorney  to  perform.  It  is  a 
contest  between  the  applicant  and  the  pros- 
ecuting attorney,  In  which  the  applicant  is 
the  relator  and  the  prosecuting  attorney  the 
defendant,  ami  was  terminated  finally  by  the 
(mler  of  the  court  directing  that  quo  war* 


ranto  proceedings  be  instituted.  In  substance 
and  effect,  the  proceeding  is  one  to  compel 
the  performance  of  an  act  which  It  is  alleged 
the  law  especially  enjoins  upon  the  pros- 
ecuting attorney  as  a  duty  resulting  from  his 
office;  in  other  words,  it  is  a  proceeding  In 
mandamus.  Being  a  proceeding  In  manda- 
mus and  being  concluded  by  the  final  order 
entered  therein,  It  is  appealable  by  the  ex- 
press provision  of  section  1033  of  the  Code 
(Rem.  &  Bal.). 
The  motion  to  dismiss  Is  denied. 

MORRIS.  G.  J.,  and  MAIN,  ELLIS,  and 
PARKER,  33^  concur. 


WILLSON  T.  WILLSON.    (No.  12105.) 

(Supreme  Goart  of  Washington.    June  12, 
1915.) 

1.  Appeal  and  Ebeob  «sal236— Bonn  in  Di- 
voBCB  Suit— JuDQiccNT  AoAinsi  Subeties 
ON  Appbal. 

Under  Rem.  &  Bal.  Ode,  1  1739,  providing 
that  upon  the  affirmance  of  a  jndgment  for  mon- 
ey the  Supreme  Conrt  shall  render  judgment 
asainst  both  the  appellant  and  hu  sureties  for 
the  amount  of  the  judgment  appealed  from,  or 
for  the  amount  recoverable  accot^ing  to  the  con- 
dition of  the  bond,  where  such  amount  can  be 
ascertained  without  an  issue  and  trial,  a  re- 
spondent in  an  appeal  from  a  decree  of  divorce 
Is  entitled  to  judgment  against  the  sureties  for 
the  amount  of  the  attorney's  fee  and  the  amount 
of  alimony  awarded  against  appellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4778-47di;  De&  Dig.  «=» 
1236.1 

2.  Appeal  and  Gbbob  «=»1236— Bond  in  Dt- 

TOBCB  Suit— JUDOMENT  AOAINST  SnRETIES. 

Upon  affirmance  of  a  decree  of  divorce,  it 
la  not  essential  to  include  a  judgment  against 
the  sureties  on  the  appeal  bond  in  tiie  oi>inion ; 
it  being  sufficient  to  include  it  in  the  remittitur, 
Bince  the  warrant  for  such  judgment  la  found  in 
the  terma  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4778-4784 ;  Dec.  Dig.  «=» 
1236.] 

S.  Appeal  and  Ebbob  ^=>128^Bond— Judo- 
ment  Against  SnEETiES  —  Oobrection  of 
Remittitub. 

Where  application  Is  made  with  due  dili- 
gence although  the  time  for  rehearing  has  ex- 
pired, the  remittitur  from  the  Supreme  Court  on 
affirmance  of  a  judgment  of  divorce  may  <>e  re- 
called and  corrected  so  as  to  include  a  judgment 
against  the  sureties  on  the  appeal  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  4778-4784 ;  Dec.  Dig.  «=» 
1236.] 

Department  2l  Appeal  from  Superior  Court, 
King  County ;  John  E.  Humphries,  Judge. 

Action  by  Florence  Murphy  Wills<m  against 
Herbert  E.  Willson.  Judgment  for  complain- 
ant was  affirmed  (146  Pac.  616)  and  motion 
made  to  correct  the  remittitur  to  Include  a 
judgment  against  the  sureties  on  the  apj>eal 
bond.  Motion  granted. 

Bates,  Peer  &  Peterson,  of  Tacoma,  for  ftp> 
pellant.  Miller  &  Lysons,  of  Seattle,  tor  re- 
spondent 


«3»ror  othv  eaw  see  Mune  toplo  aad  KBY-NUHBBB  In  all  Kar-Numbered  Dlgwu  aad  Indexas 
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ELLIS,  J.  ThU  case  U  here  upon  a  mo- 
don' of  the  lespondent  to  correct  the  remitti- 
tor  80  aa  to  Include  therein  a  Judgment 
against  the  anretlee  on  the  appe^  and  super- 
sedeas bond  for  the  amount  of  the  money 
Judgment  rendered  against  the  appellant. 

On  the  iqweal  we  affirmed  the  decree  of 
divorce  in  favor  of  the  respondent,  affirmed 
the  Judgment  for  fl,000  attorn^'s  fee  and 
the  award  of  the  custody  of  the  Child  to  the 
respondent,  and  directed  a  modification  of  the 
decree  In  so  far  as  it  awarded  one-half  of  the 
ai^lants  property  to  the  respondent  by  sub- 
atltntlng  thereftv  a  money  Judgment;  the 
opinion  dosing -as  follows: 

"We  are  of  the  oiHinion  that  the  decree  should 
be  modified  so  as  to  give  to  the  respondent  a 
jadgment  against  the  appellant  for  $10,000,  pay- 
able $2,000  in  tbree  months  from  the  entry  of 
the  decree,  $3,000  in  riz  months  after  the  first 
payment,  and  $5,000  in  six  months  after  the 
second  payment,  none  of  these  sums  to  bear 
interest  until  after  maturity ;  that  there  should 
also  be  awarded  to  the  respondent  the  sum  of 
$26  a  month  tor  the  maintenance  of  the  child 
during  its  minority,  payable  into  the  registry 
of  the  court  on  tbe  15th  of  each  and  every 
m<mth  from  and  after  the  entry  of  the  decree ; 
that  there  be  allowed  to  respondent's  attorneys 
the  sum  of  fl,000  as  an  attorney's  fee,  which, 
under  the  circumstances  of  this  case,  we  find 
reasonable,  which  sum  shall  be  paid  by  the  ap- 
pellant within  three  months  after  the  entry  of 
the  decree,  without  interest;  that  all  of  these 
charges,  save  the  monthly  payments  for  tbe 
child's  support,  be  declared  a  lien  on  all  of  tbe 
stock  and  assets  of  the  corporation,  subject  to 
any  existing  incumbrances  thereon,  and  subject 
to  the  pledge  of  tbe  400  shares  of  stocli  in  favor 
of  Boone.  The  decree  should  also  provide  that 
appellant  be  permitted  to  visit  the  cnild  at  some 
suitable  place,  other  than  the  residence  of  any 
of  respondent's  relatives,  twice  each  month. 
The  respondent  may  recover  her  costs.  The 
cause  is  remanded,  with  direction  that  the  de- 
cree be  modified  to  conform  to  this  opinion." 
Willson  V.  Willson,  146  Pac.  616. 

The  bond  Is  conditioned  aa  follows: 
"Now  therefore,  if  the  said  Herbert  E,  Will- 
son,  appellant  as  aforesaid,  will  pay  all  costs 
and  damages  that  may  be  awarded  against  him 
on  said  appeal,  or  on  the  diBmissal  thereof,  not 
exceeding  the  sum  of  two  hundred  ($200.00) 
dollars,  and  will  satisfy  and  perform  the  judg- 
ment and  decree  appealed  from,  iu  case  it  should 
be  affinued,  and  any  judgment  or  order  which 
the  Supreme  Court  may  render  or  make,  or 
order  to  be  rendered  or  made  by  the  above  enti- 
tled court,  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force,  virtue,  and 
effect** 

This  bond  follows  the  statutory  require- 
uients  contained  in  Rem.  &  Bal.  Code,  $  1722. 

An  to  the  power  of  tbe  court  in  the  premis- 
es, the  statute  (Rem.  de  BaL  Code,  |  1T39) 
provldeit: 

"Upon  the  affirmance  of  a  judgment  or  (on) 
appeal  for  the  payment  of  money,  the  Supreme 
Court  shall  render  judgment  against  both  the 
appellant  and  bis  sureties  in  tbe  appeal  bond  for 
the  amount  of  the  judgment  appealed  from  (in 
case  the  bond  was  conditioned  so  as  to  support 
such  judgment)  and  for  the  damages  and  costs 
awarded  on  the  appeal ;  and  in  any  other  case 
of  affirmance  tbe  Supreme  Court  shall  likewise 
render  Judgment  against  both  the  appellant  and 
his  soreties  in  the  appeal  bond  tor  the  amount 
recoverable  according  to  the  condition  of  the 
bond,  in  case  such  amount  can  be  ascertained  by 
the  court  without  an  issue  and  trial.'* 


[1]  The  Judgment  in  this  case  on  anwal  was 
In  effect  an  affirumnce.  It  affirmed  tbe  decree 
of  divorce  and  as  ancillary  thereto  awarded  a 
money  Judgment  in  lieu  of  spedflc  property. 
Under  the  statute  It  is  clear  that  the  respond- 
eat is  entitled  to  Jud^ent  against  the  sure- 
ties for  the  determinate  amounts  of  the  at- 
torney's fee  and  tbe  $10,000  awarded  against 
the  appellant,  enforceable  against  the  sureties 
In  case  these  sums  be  not  paid  1^  the  aff- 
iant when  dne.  Gost  v.  Gust,  78  Wash.  414, 
139  Pac.  228. 

[Zi  Q%e  matter  of  this  bond  was  not  called 
to  our  attention  in  the  original  briefs  nor  by 
petition  for  rehearing  or  for  modification  of 
the  opinion.  The  fact  that  the  respcmdent 
was  entitled  to  Judgment  against  the  sureties  . 
npon  the  bond  was  overlooked.  This,  how- 
ever, is  ImmaterlaL  While  it  would  have 
been  entirely  proper  to  have  Included  in  our 
opinion  a  iv»eeiflc  order  to  enter  Judgment 
against  the  sureties  as  was  done  in  the 
case  of  Oust  v.  Gust,  supra,  an  almost  exact 
parallel  to  this  case.  It  is  not  an  essential 
and  as  a  matter  of  practice  is  not  often 
done ;  the  nstial  course  bett^  to  include  the 
order  In  the  remittitur  as  a  matter  of  course 
where  a  money  Judgment  Is  warranted  by 
tbe  opinion  read  In  the  light  of  the  statute. 
In  such  a  case  the  warrant  for  the  lodgment 
Is  found  in  the  mandatory  terms  of  the  stat- 
ute, rather  than  in  any  express  direction  In 
the  opinion. 

[3]  The  fact  that  the  time  for  a  rehearing 
has  expired  does  not  preclude  a  recall  and 
correction  Of  tbe  remittitur  where,  as  In  this 
case,  the  application  has  been  made  with  due 
diligence.  In  this  case  tbe  remittitur  went 
down  on  April  7,  1&15.  Tbe  motion  here  un- 
der consideration  was  J31ed  on  April  12, 1915. 
As  said  In  Tltlow  v.  Cascade  Oatmeal  Co.,  16 
Wash.  676,  678.  48  Pac.  406: 

"The  respondent  now  seeks  by  this  motion  to 
have  tbe  judgment  modified  to  the  extent  that 
judgment  oe  entered  against  the  appellant  Rich- 
ards and  his  sureties  for  the  full  amount  of  the 
judgment  affirmed.  An  objection  to  this  motion 
is  made  by  the  appellant  to  the  effect  that  this 
court  has  lost  jurisdiction  of  the  cause  and  of 
the  judgment  by  reason  of  the  remittitur  having 
been  transmitted  to,  and  filed  in,  the  superior 
court  We  think  this  objection  is  untenable. 
The  appellate  court  has  inherent  power  to  cor- 
rect its  judgment  during  the  terms  in  whidi  the 
judgment  was  entered.  The  respondent,  under 
our  practice,  has  no  notice  of  what  the  judg- 
ment Is  until  it  is  remitted.  The  presumption, 
must  be  that  the  judgment  is  entered  in  accord- 
ance with  the  opinion  of  the  court,  and  it  would 
be  a  bard  and  unjust  rule  to  announce  that 
if  by  inadvertence  or  mistake  tbe  judgment 
should  be  altered  not  in  conformity  wlui  the 
oplni<ni,  the  respondent  would  iiave  no  redress. 
We  think  that  in  all  jurisdictions,  under  a  prac- 
tice similar  to  ours,  tbe  court  has  power  to  re- 
call the  remittitur  and  enforce  the  Indgment 
according  to  tbe  c^inion  rendered  in  tbe  case," 

See,  also,  Port  Angeles  Paa  It  Oo.  t. 
Cooke,  38  Wash.  1S4,  80  Pac.  305. 

Even  though  it  were  necessary  to  Include 
such  an  order  in  the  opinion,  we  would  not 
be  powerless  to  correct  Its  Inadvertent  omis- 
sion when  discovered  only  after  the  trans- 


Digitized  by  Google 


330 


149  PAOinO 


BEPORTBR 


(Wash. 


mission  of  tlie  remlttltDT  and  on  prompt  ap- 
plication for  the  correction.  Peabody  v.  City 
of  Edmonds,  72  Wash.  604,  151  Pac.  260. 

We  are  aatlsfled  that  on  the  record  In  this 
(ftse  the  remittitur  should  be  recalled  and 
corrected  bo  as  to  include  therein  a  judg- 
ment against  the  auretiea  upon  the  super- 
sedeas bond  for  the  attorney's  f6e  of  $1,000 
and  the  $10,000  awarded  against  the  appel- 
lant payable  aa  in  the  Judgment  against  the 
appellant,  and  to  be  enforceable  aa  other 
judgments  in  the  ev^t  tliat  the  appellant  fftil 
to  par  the  Jndgment  at  the  times  specified 
therein.  TtiLs  should  not  Include  the  provi- 
sion for  the  925  a  month  made  for  the  sup- 
port of  the  <^lldt  which  is  contingent  upon 
title  cihild's  11^  and  hence  Indeterminate. 
This  proTlBton  Is  suffldoitly  secured  and  en- 
forceaUe  the  usual  proceedings  as  for 
contempt. 

The  clerk  of  this  court  Is  therefore  direct- 
ed to  recall  the  remittitur  and  correct  the 
same  aa  herein  directed. 

UOBAIS,  a  J.,  and  MAIN,  FULLBBTON, 
and  FARKEBy  JJ.,  concur. 


STATH  T.  WAI/TBB  BOWBN  &  CO.,  Inc. 

(No.  12535.) 

(Supreme  Court  of  Washington.    June  9, 
1915.) 

1.  CoirermmowAL  Jjaw  *=>70— Pbotincb  or 

LBGI8E.&TUBE. 

QueatioiiB  of  the  wisdom,  necessity,  and 
policy  of  law  are  solely  for  the  Legislature,  and 
if  the  Legislature  proceeds  regularly,  violating 
no  constitutional  restriction,  questions  as  to  the 
necessity  and  policy  of  the  law  are  conclusively 
determined  in  favor  of  the  statute,  if  any  state 
of  facts  could  exist  which  would  justify  it. 

[E)d.  Note.— For  other  cases,  see  Constitutioh- 
al  Law,  Cent  Dig.  S9  129-182,  137;  Dec.  Dig. 
«»70.] 

2.  CoNSTTTUTioNAL  Law  ^E=>296— DtTE  Pboc- 
KBS— IteouLATioN  or  Factoes — Statuti»— 
Validitt. 

The  rights  of  liberty  and  property,  guaran- 
teed by  Const  U.  S.  Amend.  14,  and  the  cor- 
responding provisions  in  the  state  Constitution, 
are  not  designed  to  interfere  with  the  police 
power  of  the  state  for  the  protection  of  the 
health,  safety,  morals,  and  welfare;  hence  Rem. 
&  Bal.  Code,  «  7024-7035,  known  as  the  Com- 
mission Merchants'  Law,  enacted  to  protect 
those  consigning  property  to  commission  mer- 
chants,' ia  a  vaUd  exercise  of  the  police  power, 
■apd  does  not  interfere  with  the  rights  of  liber- 
ty and  property,  which  include  the  privilege  of 
pursuing  an  ordinary  calling  without  restric- 
Eon. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  §8  825-838,  840-S46;  Dec. 
Dig.  «3=»296.] 

3.  CoNsrrruTioNAL  Law  <s=»48— Statutes— 

PbESUMPTION  of  VALIDrTY. 

Eivery  presumption  is  in  favor  of  the  valid- 
ity of  a  statute,  and,  until  the  contrary  is  shown 
beyond  a  reasonable  doubt  a  statute  enacted  in 
the  exercise  of  the  police  power  will  not  be 
overturned. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  46;  Dec  Dig.  «=p4&} 


4.  FAcroas  ©ssZ— Statutes— Validitt. 

The  Commission  Merchants'  Law  (Rem.  ft 
Bal.  Code,  a  7024-7085)  is  not  invalid  becanse 
requiring  a  small  license  fee  from  such  perBon; 
the  fee  not  being  oppressive. 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  I  2;  Dee.  Dig.  ^=s&.l 

5.  Factobs  «=>2%  [New,  VoL  17  Key-No.  Se- 
ries]—Statutes— VALiDrrr. 

Nor  is  it  invalid  as  unreasonable  beMme 
requiring  the  giving  of  a  surety  bond  for  $3,000 
before  license  can  be  issued. 

6.  CONSTITUTIOSAI.  LaW  «=>42— VaUDITT  OF 

Statotb— Gbotjwds  or  Attack. 

The  defendant  cannot  attack  the  validity  of 
the  Commission  Merchants'  Law  on  conBtitn- 
tional  grounds  not  applicable  to  their  particu- 
lar situation. 

[Ed.  Note.— For  other  cases,  see  Oonstitntion- 
al  Law,  Cent  Dig.  M  39,  40;  Dec.  Dig. 
42.] 

7.  Statctes  ^=5>64^Validitt— Pabtiax  Is- 

Where  the  provisions  of  the  Conumssion 
Merchants'  Law  (Rem.  &  Bal.  Code.  8S.J024- 
7035)  applicable  to  defendants  were  valid,  the 
invaUdity  of  other  portions  which  coiUd  be  sW- 
arated  from  the  remainder  will  not  deieat  tu 
entire  act  . 

[Ed.  Note.— For  other  cases,  aee  Statotes, 
Cent  Dig.  K  58-66,  196;  Dec.  Dig.  «ft=»6t] 

Morris,  C.  J.,  and  Chadwick,  FuUerton,  ana 
Grow,  JJ.,  dissentii^. 

Em  Banc.  Appeal  from  Superior  Orart, 
King  Cbunty;  B.  B.  Albertson,  Judge. 

Waltw  Bowen  &  'Company,  Incorp<H«ted, 
was  convicted  of  crime,  and  It  appeals.  Af* 
firmed. 

Bogle,  Graves,  Merritt  4  Bogle,  of  Seattle, 
for  appellant  John  P.  Murphy  and  H.  B. 
Butler,  both  of  Seattle,  for  the  State. 

HOLCX>MB,  7.  AroeUant  was  prosecuted 
in  the  superior  court  and  convicted  of  a  vio- 
lation of  chapter  139,  Laws  1907  (Rem.  * 
BaL  Code,  IS  7024-7036),  known  as  the  Com- 
mission Merchants'  Law.  In  having  carried 
on  the  business  tst  commission  merchant 
without  first  havlns  giveh  bond  and  procured 
a  license  as  renulred  by  said  law.  AppeUant 
demurred  to  the  information  apcm  the 
ground  that  the  act  in  question  is  invalid, 
unconstitutional,  and  void,  for  the  reasons: 

(1)  That  It  vltAates  articles  4,  5,  and  7,  and 
section  1  of  article  14,  fflC  the  amendments  to 
the  ConsUtution  of  the  United  States,  and 
sections  3,  7,  9,  17,  and  21  of  article  1  of  the 
Constltntlon  of  the  state  of  Wadilngton;  and 

(2)  that  It  Is  an  attenn>t  to  regulate  Inhwstate 
commerce.  The  court  overruled  the  demur- 
rer. At  the  trial  appellant  admitted  all  the 
allegations  of  fact  ctmtalned  in  the  informa- 
tion, and  also  admitted  additional  facts  not 
aUeged,  to  wit,  that  at  the  Ume  in  questioa 
appellant's  principal  business  was  to  sell 
farm,  dairy,  or^rd,  and  gardOB  products 
on  commission,  and  that  the  person  tttm. 
whom  he  received  the  produce  in  qnestioa 
was  then  a  resident  of  the  state  of  Washing- 
ton. 


«s»PDr  other  cam*  see  sum  topis  and  KBT-NOHBBR  in  aU  Ker-Mumtwred  Dls«Ms  and  lodMH 
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Appellant  ccmcedes  tbe  right  of  tbe  Leglala- 
tnre  to  pass  proper  laws  reasonably  tending 
to  relate  Bncb  occupations  and  businesses 
as  affect  the  health,  safety,  comfort,  or  wel- 
fare of  the  public  in  general,  bot  insists  that 
the  business  attempted  to  be  regulated  by  the 
law  in  question  Is  a  harmless  and  ordinary 
business  or  calling,  and  that  to  justify  Inter- 
lerence  by  the  state  with  such  occupation 
at  least  two  conditions  most  clearly  appear: 
(1)  Tbat  the  interests  of  the  public  generally, 
as  distinguished  front  those  of  a  particular 
I'Lass,  require  such  an  Interference;  and  (2) 
that  the  regulation  attempted  is  reascmably 
necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  Indl- 
riduals. 

Api}ellant's  brief,  while  being  very  force- 
ful and  presenting  a  painstaking  review  of 
tlie  authorities  upon  the  questions  involved, 
follows  no  set  order  of  presentation,  and  we 
shall  not  attempt  to  follow  any  set  order. 

[1]  Great  reliance  ^eems  to  be  placed  In 
the  holdings  of  this  court  In  the  case  of  State 
ex  rel.  Rlt-hey  v.  Smith,  42  Wash.  237,  S4 
Pac.  851,  5  L.  R.  A.  (N.  S.)  674,  114  Am.  St 
Rep.  114,  7  Ann.  Cas.  577,  involving  the 
plumbers'  licensing  law,  and  In  re  Aubrey, 
36  Wash.  308,  78  Pac.  900,  104  Am.  St.  Rep. 
952,  1  Ann.  Cas.  927,  involving  the  horse- 
sheers'  licensing  law.  Those  cases  are  very 
lllamlnattng  and  correctly  state  the  princi- 
ples of  law  applying  to  the  regulation  of 
businesses  and  callings  under  the  police  pow- 
er of  the  state.  The  Richey  Case,  as  was 
8tate<I  by  the  court,  per  Rudkin,  J.,  was 
where  the  law  obviously  attempted  to  place 
the  control  of  the  plumbing  business  In  the 
hands  of  a  board  to  be  composed  of  two  mas- 
ter plumbers  and  one  journeyman  plumber, 
who  were  given  power  to  pass  upon  the  qual- 
ifications of  other  persons  desiring  to  follow 
that  business,  and  there  was  no  other  end  In 
view.  The  court  there  said: 

"Wc  are  satisfied  that  the  act  has  no  such 
relation  to  the  public  health  as  will  sustain  it 
as  a  police  or  saoitary  measure,  and  that  its  in- 
teifemnce  with  the  Uberty  o£  the  ^tisen  brinsa 
it  in  direct  conflict  with  the  Constitution  of  the 
United  States." 

The  same  was  true  of  the  Horseshoera' 
Law,  poased  aiKm  in  the  Aubrey  Case.  Man- 
ifestly there  was  no  relation  between  the  law 
there  In  question  and  the  public  *bealth, 
peace,  safety,  or  general  welfare.  As  a  gen- 
eral proposition,  the  questions  of  the  wis- 
dom, necessity,  and  policy  of  the  law  are  for 
the  Legislature  to  determine,  and  if  the  Ijcg- 
islature  proceeds  r^ularly,  violating  no  oth- 
er constitutional  restriction  or  prohibition, 
the  questions  of  fact  as  to  the  wisdom,  neces- 
sity, and  policy  of  the  law  are  conclusively 
iletermlned  if  a  state  of  facts  could  exist 
which  would  justify  the  legislation  In  ques- 
tion. Munn  v.  lUlnols,  94  U.  S.  113,  24  L.  Ed. 
T7 ;  Home  Telephone  Co.  v.  Los  Angeles,  211 
U.  S.  265,  29  Sup.  Ct.  50.  53  L.  Ed.  176 ;  State 
v.  Wagener,  77  Minn.  483,  80  N.  W.  633,  778, 


11B4,  46  U  R.  A.  442.  77  Am.  St  Bep.  681; 
State  T.  Pitney.  79  Wash.  608,  140  Pac.  918; 
Carstens  t.  De  Sellem,  144  Pac.  934.  Anthor- 
lUea  could  be  multiplied  to  the  same  effect, 

but  it  is  needless. 

[2,  3]  We  may  also  give  assent  to  the  main 
proposition  advanced  by  appellant,  that  the 
enjoyment  upon  terms  of  equality  with  all 
others  in  similar  circumstances  of  the  priv- 
ilege of  pursuing  an  ordinary  calling  or  busi- 
ness and  of  acquiring,  holding,  and  selling 
property  subject  only  to  its  civil  liability  for 
debt  or  damages  and  the  right  to  contract 
In  respect  thereto,  Is  an  essential  part  of  its 
rights  of  liberty  and  property,  as  guaranteed 
by  the  fourteenth  amendment  to  the  federal, 
and  the  corresponding  provisions  of  our  state, 
Constitution.  But  the  federal  and  state  con- 
stitutional limitations  wefe.not  designed  to 
interfere  with  the  exercise  of  the  police  pow- 
er of  the  state  for  the  protection  of  health, 
safety,  morals,  and  welfare,  and  the  preven- 
tion of  fraud.  Tlie  power  which  the  Legis- 
lature has  to  promote  the  general  welfare  is 
very  great,  and  the  discretion  which  it  has 
and  may  exercise  in  the  employment  of 
means  to  that  end  Is  very  large.  True,  it  Is 
not  all-powerful.  While  both  Its  power  and 
its  discretion  must  be  so  exercised  as  not  to 
impair  the  fundamental  rights  of  life,  liber- 
ty, and  proi^rty,  to  the  end  that  no  "man 
may  be  compelled  to  hold  bis  life,  or  the 
means  of  living,  or  any  material  right  es- 
sential to  the  enjoyment  of  life,  at  the  mere 
will  oT  another,"  yet  "In  many  cases  of  mere 
administration  the  responsibility  is  purely 
political ;  no  appeal  lying  except  in  the  ulti- 
mate tribunal  of  the  public  judgment,  ex- 
ercised either  In  the  pressure  of  (public] 
opinion  or  by  means  of  the  suffrage."  Yick 
Wo  V.  Hopkins,  118  U.  B.  370,  6  Sup.  Ct 
1070,  30  L.  Ed.  220. 

The  precise  bounds  of  the  police  power 
have  never  been  prescribed,  nor  will  the 
courts  attempt  to  define  and  prescribe  its 
limitations  rigidly.  Commonwealth  v.  Alger, 
7  Cush.  (Mass.)  53 ;  State  v.  McFarland,  60 
Wash.  98,  110  Pac.  792,  140  Am.  St  Hep.  909; 
State  ex  rel.  Davis  Smith  Co.  y.  Clausen,  65 
Wash.  150,  117  Pac.  1101,  37  L.  It  A.  (N.  S.) 
466;  State  v.  Somerville,  67  Wash.  638,  122 
Pac  324;  State  ex  rel.  Webster  v.  Superior 
Court  67  Wash.  37,  120  Pac.  861,  Ann.  Cas. 
1913D,  78;  State  v.  Mountain  Timber  Co., 
75  Wash.  581,  135  Pac.  645;  State  v.  Pitney, 
79  Wash.  608,  140  Pac.  918;  Carstens  v.  De 
Sellem,  supra. 

Every  possible  presumption  Is  in  favor  of 
the  validity  of  the  statute  until  the  contrary 
la  shown  beyond  a  reasonable  doubt.  One 
branch  of  the  government  cannot  encroach 
on  the  domain  of  another  without  danger. 
The  safety  of  our  institutions  depends  in  no 
small  degree  on  a  strict  observance  of  this 
salutary  rule.  Sinking  Fund  Cases,  99  U.  S. 
727,  is  L.  Ed.  504 ;  Livingston  v.  Darlington, 
101  U.  S.  407,  25  L.  Ed.  1015;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct  902. 
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12S7,  32  L.  EM.  2S3;  State  r.  Carer,  4  Waah. 
424,  30  Pac.  729. 

As  to  the  exercise  of  the  police  power,  It 
suffices  In  general  to  say  that  the  courts 
will  arrest  the  execution  of  the  statute  when 
It  manifestly  conflicts  with  the  Constitution, 
either  state  or  federal;  but  the  courts  can- 
not run  a  race  of  opinion  upon  points  of 
right,  reason,  and  expediency  with  the  law- 
making power.  Cooley,  .Const  Llm.  (7th  Ed.) 
236. 

"It  la  true  that  equality  of  rights,  privileges, 
and  capacities  should  be  toe  aim  of  ttie  law,  and 
if  *  *  *  special  burdens  or  restrictions  are 
imposed  in  any  case  it  must  be  presumed  that 
the  Legislature  designed  to  depart  as  little  as 
p<^ble  from  fundamental  maxims  of  govern- 
ment." Cooley,  Const  Lim.  (7th  Ed.)  662. 

The  particular  business  here  sought  to  be 
regulated  Is,  of  xwurse,  a  legitimate  and.  In 
many  respects,  a  necessary  and  important 
business.  The  business  of  producing  farm, 
garden,  orchard,  and  dairy  products  is  one 
of  the  most  Important  industries  of  the  state. 
The  producer  cannot  ordinarily  be  both  pro- 
ducer and  marketer.  The  legislature  seems 
to  have  found  that  there  exists  a  class  of 
factors  or  merchants  whose  principal  busi- 
ness Is  that  of  selling  such  produce  on  com- 
mission, and  that  certain  abuses  have  grown 
up  to  that  business;  so,  to  provide  regula- 
tion and  prevent  such  abuses,  the  act  in  ques- 
tion was  passed.  Such  an  act,  similar  In 
most  of  the  provisions,  was  sustained  In  Min- 
nesota, in  State  v.  Wagener,  77  Minn.  483,  80 
N.  W.  633,  778,  1134,  46  L.  R.  A.  442,  77  Am. 
St  Rep.  and  a  similar  act  was  also  sus- 
tained in  Illinois,  In  Lasher  v.  People,  183 
III.  228,  65  N.  E.  663,  47  L.  R.  A.  802,  76  Am. 
St  Rep.  103.  A  similar  act  in  Michigan  was 
held  bad.  In  People  v.  Coolldge,  124  Mich. 
664,  83  N.  W.  504.  60  L.  R.  A.  4£^,  83  Am.  St 
Rep.  3B2.  Bringing  to  aid  the  presumptions 
in  fiiTor  of  the  legislative  power  and  also 
the  presamption  that  a  state  of  facts  exists 
which  would  warrant  the  selection  of  the  per- 
sons  or  classes  which  thla  law  Uts,  we  believe, 
that  the  reasoning  In  the  Minnesota  and  lUl- 
nola  cases  Is  convincing. 

"This  objection  to  the  law  is  not  valid.  The 
Legislature  have  power  to  form  classes  for  the 

enrpose  of  police  regulation,  If  they  do  not  ar- 
itrarily  ducriminate  between  persona  In  sab- 
Btaotially  the  same  situation.  A  diflcrimloation 
must  rest  upon  some  reasonable  ground  of  dif- 
ference, bat  the  classification  in  this  case  is  a 
natnntl  one.  The  commission  merchants  deal- 
ing in  the  kinds  of  produce  named  in  this  act, 
which  constitute  the  small  products  of  the 
farm,  are  of  a  ctifEerent  class  from  those  who 
transact  buBincss  in  the  great  markets  for  the 
sale  of  grain,  live  stock,  and  dressed  meats.'' 
Lasher  v.  People,  183  lU.  226.  55  N.  E.  663, 
47  U  R.  A.  802.  75  Am.  St  Rep.  103;  Mc- 
Knight  V.  Hodge.  55  Wash.  289,  lOt  Pac.  5(H, 
40  L.  R  A.  (N.  S.)  1207.  and  cases  there  cited. 

The  law  appears  to  be  a  very  stringent  and 
In  some  respects  even  drastic  one,  but  the 
validity  of  a  stntute  Is  not  subject  to  objec- 
tion because  of  the  stringency  or  difficulty  of 
Its  requirements.  Dent  v.  West  Virginia,  129 
U.  S.  114,  9  Sup.  Ct  231,  S2  U  £d.  623. 


'The  courts  will  not  say  thai  a  oonstitntional 
law  shall  not  have  effect  becanse  it  is,  in  the 
Judgment  of  a  court,  unreasonable."  Barton 
V.  McWhinuCT,  85  Ind.  481 ;  People  v.  Worden. 
118  Mich,  mi,  77  N.  W.  315;  Hamilton  v. 
St.  Louis  County  Court,  16  Mo.  3;  SUte 
Carey.  126  Wis.  135.  106  N.  W.  703.  11  L.  B. 
A.  (N.  S.)  174:  Point  RoberU  Fish  Co.  t. 
George  Barker  Co.,  28  Wash.  200.  68  Pac  438. 

[4]  Nor  does  that  part  of  the  law  reonirins 
a  license  render  the  act  rold. 

"Tlie  most  proper  business  may  be  regulated 
to  prevent  its  becoming  offensive  to  the  public 
sense  of  decency  or  for  any  other  reason  Inju- 
rious or  dangerous,  and  rules  for  the  conduct 
of  the  meet  necessary  and  common  occupations 
are  prescribed  when  from  their  nature  they 
afford  peculiar  opportunities  for  imposition  and 
fraud.'*^  Cooley.  Const  Lim.  (7th  Ed.)  886; 
8  Cyc.  614 ;   25  Cye.  614. 

The  fact  that  this  law  la  tiie  main  provides 
for  prerratlon  of  fraud  upon  the  customer  of 
the  commission  merchant  assuming  that  the 
Legislature  found  a  state  of  facts  requiring 
such  regulations  to  prevent  such  fraud,  ren- 
ders the  regulation  by  licensing,  among  oth- 
er features,  appropriate.  The  license  fee  here 
is  small,  not  in  any  way  oppressive  or  unrea- 
sonable, and  for  any  revocation  or  threatened 
revocation  of  the  license  by  the  licensing  au- 
thority, without  Just  cause,  relief  Is  to  be 
afforded  by  the  courts. 

[5]  Appellant  Insists  that  the  requirement 
of  the  law,  In  order  to  obtain  a  license,  that 
a  surety  company  bond  In  the  sum  of  $3,000 
be  furnished,  Is  an  unreasonable  and  Invalid 
requirment  It  Insists,  also,  that  It  is  im- 
possible ot  performance^  The  last  contention 
Is  undoubtedly  merelr  a  conclusion  or  stat^ 
ment  of  opinion.  We  have  heretofore  held,  in 
the  case  of  rergnson-Hendrlz  Co.  t.  Fidelity 
&  Deposit  Co.,  79  Wash.  628,  140  Pac.  700, 
that  the  prorision  ot  the  law  requiring  such 
bond  in  order  to  obtain  a  lic^ise  la  a  mlid 
exercise  of  the  police  power  of  fbe  state. 
It  is  urged,  however,  that  that  question  was 
not  luTolTed  and  was  not  proper  to  he  de- 
cided In  that  case.  State  at  reL  MdCail  t. 
Bobins,  71  Ohio  St  273,  78  N.  B.  470,  89  U 
R.  A.  427,  2  Ana  Oas.  489,  where  a  sinrilar 
statute  in  Ohio  was  not  sustained,  is  cited 
in  support  of  appellant's  contention.  We 
cannot  give  our  assent  to  flie  reascning  or 
the  conclu^on  in  that  case;  and,  while  it 
may  be  true  that  the  validity  of  this  section 
of  the  law  was  not  involved  in  the  Ferguson- 
Hendrlx  Case,  supra,  yet  we  adopt  the  rea- 
soning In  that  case  as  supporting  this  provi- 
sion of  the  law. 

[•]  The  appellant  urges  the  unconstitution- 
ality of  the  other  provisions  of  the  law  to  ren- 
der the  entire  act  void.  We  conceive  It  to  be 
the  unquestioned  rule  that  a  person  cannot 
Invoke  a  constitutional  objection  to  a  part 
of  a  statute  not  applicable  to  his  own  partic- 
ular case.  Southern  Ry.  Co.  v.  King,  217  U. 
S.  524,  30  Sup.  Ct  504,  54  L.  Ed.  868;  Engle 
v.  O'Malley,  219  U.  S.  128,  31  Sup.  Ct.  190.  55 
L.  Ed.  128;  Standard  Stock  Food  Ca  t. 
Wright,  225  U  8.  540,  82  Sup.  Ot  78^  66  U 
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Bd.  1197;  Rosenthal  v.  New  York,  226  U.  S. 
260,  33  Snp.  Ot  27,  57  L.  Ed.  212,  Aim.  Caa. 
1914B,  71;  DarneU  t.  Indiana,  226  U.  S.  390. 
33  Snp.  Ct  120,  57  L.  Ed.  267;  Cram  v.  C. 
B.  A  Q.  B.  Co.,  85  Neb.  586,  123  N.  W.  1045, 
26  L.  R,  A.  (N.  S.)  1028,  19  Ann.  Cas.  170 ; 
Wadln  v.  Czuczka  (Ariz.)  146  Pac.  401. 

[7]  Unless  a  person's  rights  are  directly 
involved,  courts  postpone  inquiry  Into 
constitutional  questions  which  are  separable 
therefrom  until  they  are  met  upon  a  question 
directly  at  issue,  unless  the  unconstitutional 
feature  of  It,  if  It  exists,  Is  of  such  a  char- 
acter  as  to  render  the  entire  act  void.  N.  T. 
Cen.  Ry,  Co.  v.  U.  S.,  212  U.  S.  481,  29  Sup. 
Ct  304,  63  Lu  Ed.  613;  People  v.  HuCT,  249 
lU.  164.  94  N.  E.  61;  Hammer  t.  State,  173 
Ind.  199,  89  N.  E.  850,  24  I/.  R.  A.  (N.  S.)  795, 
140  Am.  St  Rep.  248,  21  Ann.  Cas.  1034;  Wad- 
ln 7.  Cznczka,  supra.  But  that  a  law  may  be 
valid  in  part  and  separable  and  capable  of 
being  executed,  so  that  the  Invalid  part  may 
be  disregarded,  la  a  well-settled  principle  of 
statutory  construction.  I^wla'  Sutherland, 
Stat  Constr.  578,  679;  Cooley,  Const  Lim. 
(Tth  Ed.)  246,  247;  Pullman  State  Bank  v. 
Manrlng,  18  Wash.  250,  51  Pac.  464 ;  Super- 
Tlaors  T.  Stanley,  105  U.  S.  306,  26  L.  Ed. 
1044: 

The  proTlslons  In  some  sections  of  the  act, 
for  imprisonment  tot  debt  and  for  recovery 
of  attorney's  fees  In  suits  apon  the  bonds 
provided  for  In  the  act,  are  matters  not  In- 
Tolved  In  this  jnroaecutlon,'  and  with  which 
tbe  appellant  has  no  concern.  We  may  well 
mssnme  that  the  Legislature  would  have 
enacted  the  body  of  tbe  act  providing  for 
licensing  and  regulation  of  ccmimlaslcHi  mer- 
chants regardless  of  the  provisions  for  recov- 
ery ot  attorney's  fees  in  dvU  actions  upon 
the  bonds  and  for  prosecution  and  punish- 
ment for  vifdation  of  any  of  the  sections  of 
the  act  We  therefore  hold  that,  as  to  those 
sections,  whether  they  are  or  are  not  uncon- 
■titntlonal  and  void,  the  provisions  so  far  as 
Involved  in  this  prosecution  are  entirely  In- 
dependent and  separable  therefrom;  and.  If 
said  sections  should  be  determined  to  be  un- 
constitutional and  void,  aucb  determination 
and  the  ^mlnatlon  of  such  provisions  woold 
not  affect  the  remainder  of  the  act 

The  same  reasoning  applies  to  the  conten- 
tion of  the  appellant  that  the  law  contravenes 
the  provisions  of  the  federal  Constitution  re- 
lating to  Interstate  commerce.  So  far  as  the 
present  case  Is  concerned,  there  is  no  Issue 
involving  rights  under  the  Interstate  com- 
merce clause  of  the  federal  Constitution. 
However,  the  question  whether  a  statute  ap- 
plies to  interstate  commerce  depends  upon 
the  actual  operation;  and  a  statute  which  Is 
void  as  to  interstate  commerce  may  be  valid 
as  regards  commerce  which  Is  carried  on 
wholly  within  the  state.  21  Am.  &  Eng.  Ebcy. 
Law,  792;  State  v.  Wagener,  77  Minn.  483, 
80  N.  W.  633,  778,  1184,  46  L.  B.  A.  442.  T7 
Am.  St  Rep.  6SL 


Other  matters  are  discussed  by  appellant 
which  are  not  involved  in  the  prosecution 
and  are  not.  In  our  opinion,  to  be  passed  upon 
in  this  case.  We  cannot  say  that  the  act,  so 
far  as  It  applies  to  the  facts  upon  which  ap- 
pellant was  prosecuted,  Is  pa^ably  In  viola- 
tion of  any  of  the  provisions  referred  to  In 
the  federal  or  state  Constitution. 

The  JuiJ^ment  is  therefore  affirmed. 

PARKER,  MOUNT,  MAIN,  and  BLLIS, 
JJ.,  concur. 

CHADWICK,  J.  (dissenting).  No  one  can 
take  exception  to  the  abstract  propositions 
stated  In  the  majority  opinion.  They  re- 
quire no  citation  of  authority. 

Granting  that  the  Fergusou-Hendri*  Case 
was  correctly  decided,  the  real  question  In 
this  case  was  not  even  discussed  in  that 
oplnloa  The  Ferguson-Hendrlx  Case  decid- 
ed nothing  more  than  that  the  provision  of 
the  Commission  Merchants'  Law  requiring  a 
surety  bond  was  constitutlonaL  It  did  not 
assume  to  pass  upon  other  provisions  of  the 
law. 

The  iwwer  of  the  state  to  pass  laws  to  pre- 
serve peace,  to  protect  the  health  and  safety 
of  the  citizen,  and  promote  his  welfare,  Is 
axiomatic.  That  such  laws  must  be  general 
in  their  application  Is  admitted.  It  does  not 
follow  that  In  the  application  of  Its  power 
the  state  cannot  make  classes.  But  IV  Is 
equally  true  that  tbe  state  cannot  make 
classes  or  a  class  within  a  class  imless  the 
Class  to  which  the  law  Is  made  to  apply  and 
the  distinction  drawn  bears  some  reasonable, 
relation  to  the  evil  sought  to  be  cured.  In 
this  case  tbe  evil  sought  to  be  remedied  is 
the  impositions  practiced  upon  the  producers 
ot  farm  and  dairy  prodnota  who  live  at  a 
distance  from  the  market  places  and  who  are 
I>erforce  of  that  circumstance  compelled  to 
trust  their  commodities  to  those  who  sell 
their  goods  on  commission. 

Granting  that  it  Is  within  the  power,  as 
Is  held  by  the  majority,  and  as  I  admit,  of 
tbe  state  to  provide  that  all  commission  mer- 
chants must  take  out  a  license  and  must  give 
a  bond,  and  make  the  report  required  by  the 
statute  and  subject  th^r  books  to  the  inspec- 
tion of  all  who  are  Interested,  the  real  point 
In  this  case  is,  not  whether  that  can  be  done, 
but  whether  the  Legislature  can  say  that  it 
shall  be  done  by  some  commission  menftanta 
and  not  by  others. 

Section  10  of  the  act  defines  "commission 
merchants."  It  says  that  commission  mer- 
chants, within  the  meaning  of  this  act,  are 
those  whose  principal  business  Is  dealing  In 
farm  and  dairy  products  Unless  we  can 
And  some  reason  for  the  distinction  between 
those  who  are  doing  some  of  their  business 
with  the  farmer  and  dairymen  and  those  who 
are  doing  the  principal  part  of  their  business 
with  farmer  and  dairymen,  the  law  cannot 
be  sustained.  What  is  the  test?  A  reference 
to  the  evil  and  the  pn^Kwed  ranedy.  Under 
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the  law,  a  man  or  firm  who  is  doing  a  $100,- 
000  buHloess,  $40,000  being  with  goods  con- 
signed from  farmers  and  dairymen,  and  ?60,- 
000  In  flouring  mill  products,  commercial 
foodstuffs,  and  fmits  from  foreign  shipments, 
would  clearly  be  exempt  because  the  princi- 
pal part  of  his  business  Is  not  with  farmers 
and  dairymen.  On  the  other  hand,  if  a  firm 
does  a  business  of  $10,000,  all  or  the  major 
part  of  which  is  with  the  farmer  and  dairy- 
men upon  consigned  goods,  he  is  subject  to 
the  law  because  It  la  the  principal  part  of 
his  business.  If  a  grower  ships  a  ton  of 
potatoes  to  the  man  who  does  the  $100,000 
business,  his  farm  consignments  being  the 
smaller  part  of  the  business,  and  at  the  same 
time  ships  a  ton  of  potatoes  to  the  man  who 
does  the  $10,000  business,  it  being  all  with 
the  farmers  and  dairymen,  can  It  be  said 
that  there  Is  any  reasonable  ground  upon 
which  to  rest  the  distinction  made  by  the 
law?  Is  not  the  farmer  just  as  Uable  to  im- 
position from  the  man  who  is  doing  the  lesser 
part  of  his  business  In  farm  and  dairy  prod- 
ucts, as  he  is  from  the  man  who  is  doing  the 
greater  part?  It  follows  that  no  reasonable 
ground  for  the  distinction  can  be  drawn. 

This  principle  was  noticed  and  adhered  to 
by  this  court  In  the  Spokane  em])Ioyment 
agency  case,  Spokane  v.  Macho,  51  Wash. 
302,  98  Pac.  755,  21  L.  B.  A.  (N.  S.)  263.  130 
Am.  St.  Sep.  1100.   We  there  said: 

"When  exercising  its  power  to  regulate  a 
business,  the  municipality  may  classify  sub- 
jects of  legislation,  but  the  law  must  treat  alike 
all  of  a  class  to  wbich  it  applies,  and  must 
bring  within  Its  classification  all  who  are  sim- 
ilarly situated  or  under  the  same  condition," 

We  also  qnoted  from  the  case  of  State 
r.  Sheriff  ta  Rams^  County,  48  Minn.  236, 
91  N.  W.  112,  81  Am.  St  Sep.  650: 

"Clasel(icati(»i  must  be  based  on  some  rea- 
son suggested  by  such  a  difference  in  the  sitU' 
atloo  and  the  circumstances  of  the  subjects" 
treated.  "No  arbitrary  distinction  between  dif- 
ferent kinds  or  classes  of  business  can  be  sus- 
tained, the  conditions  being  otherwise  similar.'' 

We  also  quoted  the  principal  from  the  case 
of  Tugman  v.  Chicago,  78  111.  405; 

"An  ordinance  which  makes  an  act  done  by  one 

Senal.  and  imposes  no  penalty  for  the  same  act 
one,  under  like  circumstances,  by  another, 
could  not  be  sanctioned  or  sustained,  l>ecau8e 
it  would  be  unjust  and  unlawfuL" 

Other  cases  and  HcQuillan,  Municipal  Or- 
dinances, were  dted  to  sustain  our  opbilon. 
Under  this  case  and  all  the  elementary  rules 
of  law,  the  distinction  made  by  the  statute 
must  be  sustained  by  the  character  of  the 
act,  and  not  by  the  extent  of  the  act,  or  the 
amount  of  business  done  those  against 
whom  the  law.  Is  directed.  Indeed,  this  case 
is  on  aggravated  violation  of  the  rule,  for  the 
one  who  doea  a  lesser  part  of  his  business 
wltb  the  fiu-iiier  and  dairymen  may  in  fact 
be  the  worst  offender. 

Tba  Macho  Case  was  followed  In  Seattle 
T.  Dencker,  58  Wash.  501,  108  Pac.  1086,  28 
L.  R.  A.  (N.  S.)  446,  137  Am.  St  Rep.  1076. 
and  Stattt      Robinson  A  Co.,  146  Pac.  628. 


See,  also,  State  t.  McFarland.  60  Wash.  98, 
110  Pac.  702,  140  Am.  St.  Rep.  909. 

It  Is  possible  tliat  a  law  providing  that  all 
commission  merchants  having  transactions 
with  farmers  and  dairymen  exceeding  in 
amount  a  certain  sum  could  be  sustained  as 
a  proper  classification,  but  to  hold  that  the 
aggregate  amount  of  business  done  with  the 
farmer  and  dairymen  Is  a  basis  of  classifica- 
tion cannot  be  sustained  by  reason  or  author- 
ity. They  might  Just  as  well  say  that  dry 
goods  merchants  dealing  with  farmers  and 
dairymen  should  give  a  bond  as  a  precaution 
and  remedy  against  imposition,  and  that 
hardware  merchants  should  not 

"A  mucb  worse  discrimination  would  l>e  a 
discrimination  between  citizens  of  the  same 
class  engaged  in  the  same  business,  where  there 
;  is  no  reason  suj^gested  by  a  difference  in  the 
situation  and  circumstances  of  the  subjects 
treated ;  for  not  only  is  the  business  in  this 
case  similar  and  identical,  but  it  is  purely  and 
simply  a  difference  in  the  mode  of  transacting 
the  business  (amount  of  business,  S.  J.  C),  a 
mode  which  cannot  possibly  affect  any  prin- 
ciple or  affect  deleteriously  the  consumer  or 
purchaser  of  the  article  sold."  Seattle  v. 
Dencker,  supra. 

Neither  can  it  be  said  that  section  16  of 
the  act  can  be  held  to  be  unconstitutional 
and  the  rest  of  the  act  remain.  Section  10 
Is  the  very  capstone  of  the  arch.  Without  It 
there  could  be  no  law,  for  the  Legislature  In 
that  section  says  who  are  and  who  are  not 
commission  merchants  within  the  meaning 
of  the  statute.  Following  the  rule  and  con- 
struction laid  down  by  us  in  the  stock  food 
case,  State  v.  Robinson,  supra,  and  by  all 
courts  when  a  similar  question  has  beeu  pre- 
sented, we  must  presume  that  the  law  would 
not  have  been  passed  unless  a  section  had 
been  Included  exempting  a  certain  class  with- 
in a  class.  Otherwise  no  reference  would 
have  been  made  to  the  character  and  amount 
of  business  done.  The  law  would  have  beeu 
complete  without  It.  Answering  a  similar 
contention  made  In  the  stock  food  case,  we 
said: 

"'The  Attorney  General  further  argues  that  if 
section  13  (Id.,  i  6022)  is  void,  it  may  be  ex- 
cluded from  the  act  and  the  balance  of  the  act 
may  still'  remain  a  valid  law.  But  It  is  ap- 
parent that  section  13  (Id.,  6022)  is  a  material 
part  of  the  act  It  is  more  than  probable  that 
if  this  section  had  not  been  inserted,  the  act 
would  not  have  passed.  It  was  inserted  for 
the  purpose  of  excluding  cereal  and  flouring 
mills  from  the  operation  of  the  act  To  say 
tliat  this  section  is  unctaistitntioDal  and  does 
not  affect  the  remainder  of  the  act  is  to  say 
that  every  person,  firm,  or  corporation  is  bound 
to  comply  with  the  terras  of  the  act  when  the 
Legislature  itself  has  said  that  cereal  and  Sour- 
ing mills  are  not  bound  by  the  act.  In  short 
to  hold  this  section  void  and  the  rest  of  the 
act  valid  is  to  determine,  in  the  face  of  an  ex- 
press statement  of  the  Legislature  to  the  con- 
trary, that  the  act  applies  to  all  persons  deal- 
ing in  concentrated  commercial  feeding  stub." 

The  statutes  In  Wisconsin,  Illinois,  and 
Minnesota  are  not  the  same  as  ours.  Thes 
do  not  make  a  class  within  a  class.  The 
statutes  In  each  of  those  states  cover  "ev^ 
ery,"  "any,"  and  "all"  "person^  firms  and 
COTporationa"  dealing  In  farm  products  oa 
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commission.  Undoubtedly  the  power  to  clas- 
sify all  who  are  so  engaged  Is  within  the 
power  of  the  Legislature.  In  State  v.  Weg- 
ener, 77 -Minn.  483,  80  N.  W.  633,  778,  1134, 
48  Ia  R.  A.  442,  77  Am.  St.  Rep.  681,  the  court 
after  finding  that  a  law  controlling  cotnmls- 
slon  merchants  was  constitutional,  noted 
some  of  the  abuses  calling  for  the  law,  and  of 
the  sale  of.  farm  products,  said: 

"And,  with  respect  to  other  agricultural  prod- 
nctfl  and  farm  produce,  it  is  to  be  observed  that 
tbey  are  latsely  of  a  perishable  nature,  and 
subject  to  rapid  deterioration  in  transit,  or 
after  reaching  the  coqsienee.  This  fact  gives  to 
the  latter  an  opportunity  to  falsify  his  report 
of  a  sale  to  the  distant  cfmsignor,  and  to  insist 
tliat  the  article  etmsbliied  liad  become  more  or 
less  unmarketable  before  sale  could  be  made ; 
snd  here,  as  in  the  case  ^  grain,  the  latter 
has  little  or  no  opportunity  to  ascertain  the 
truth.  Without  wishing  to  intimate  that  fraud 
of  this  nature  had  actually  become  so  prevalent 
as  to  justify  the  accusation  made,  we  do  say 
that  a  majw4ty  of  the  people  in  this  state  bad 
become  convinced  of  the  truth  of  these  charges, 
and  in  great  numbers  besieged  the  I^slature 
In  behalf  of  the  suppression  of  the  allied  evil 

Eractice*.  Tbia  was  a  matter  of  common 
Dowledge.  It  was  pntdicly  believed  that  the 
business  of  selling  agricultural  products  and 
farm  produce  on  commission  had  become  sat- 
urated with  false  and  fraodulent  methods,  to 
the  great  injury  of  a  large  class  of  our  dtisena, 
who  were  compelled  to  deal  with  commission 
men,  and  who  were  powerless  to  detect  or  pre- 
vent the  wrong,  and  that  the  business  had  mus 
become  BufEciently  affected  with  public  inter- 
ests as  to  be  the  proper  subject  of  police  reg^ 
ulation." 

The  principle  of  tbe  law  Is  right,  but  it 
cannot  be  sustained  under  an  act  making 
the  things  complained  of  penal  in  one  class 
and  not  in  another.  It  seems  to  me  that  a 
joker  was  deliberately  slipped  Into  the  law. 

For  these  reasons  I  dissent 

MORRTSv  O.  J.,  and  FULLERTON  and 
CROW,  JJ.  We  concur  In'  the  dissenting 
tq^lnian  of  Judge  CHADWIOK. 


BURKB  et  aL  t.  NORTHERN  PAO.  RT. 

CO.    (No.  12269.) 
(Supreme  Court  of  Washingfam.    June  10, 
1915.) 

1.  Infants  «=^]1S  —  Judgmbkts  —  Conoltt- 

BITENB88. 

In  the  absence  of  fraud  or  collusion,  minors 
properly  in  court  are  bound  as  fully  as  adults, 
and,  when  properly  represented,  are  bound  by 
the  knowledge  of  their  representattvee. 

[Ed.  Note.~For  other  cases,  see  InftintB,  Cent 
Dig.  !  321 ;  Deo.  Dig.  «=>113.] 

2.  IKFANTS  '8=s77— JunaMENTO— COKOLUfllTE- 

NES8 — GUABDIAN  AD  LiTEM, 

Where  a  guartUan  ad  litem  for  an  Infant 
party  to  an  action  has  been  duly  appointed, 
the  infant  is  properly  in  court  for  ail  putposes. 

(Ed.  Note.~For  other  cases,  see  Infants,  Cent 
Dig.  SS  192-194,  231 ;  Dec.  Dig.  «=»77.j 

S.  Infantb  «=»11U— JnDeKBnT&— Ooxsbmt— 
Vacati  NO— Fbaud  . 

Where  a  consent  judgment'  was  entered 
Id  favor  of  infants  in  an  action  in  which  they 
were  represented  by  a  guardian  ad  litem,  who 
appeared'  and  was  exanuned  by  the  court  as  to 


the  benefit  of  the  compromise  to  the  infants, 
the  failure  of  the  guardian  to  call  other  wit- 
nesses to  testify  as  to  the  circumiitanceB  of 
their  fatVer'a  death,  which  were  fully  known 
to  the  grardian  ad  litem,  is  not  constructive 
fraud  which  authorizes  the  setting  aside  of  the 
judgment 

[l^d.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  S  314;  Dec  Dig.  «=»110.] 

4.  Judgment  <&=9373— Vacating — Fsahd. 

Fraud  which  will  justify  the  vacating  of 
a  judgment  or  decree  must  be  actual  and  posi- 
tive, not  merely  constructiTe,  and  the  proof  of 
fruad  mast  be  clear  and  satisfactory. 

[Ed.  Note. — For  oQier  cases,  see  Judgment, 
Cent  Dig.  {§  710.  712;  Dec.  Dig.  «s^73.1 

5.  Infants  «»107  —  Judgment  —  Phksump- 
tions—Regulahitt  of  Acts. 

In  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  that  a  judge  who  en- 
tered a  consent  judgment  on  the  compromise 
of  an  infants'  claim  made  the  inquiry  as  to  its 
benefit  to  the  infant  which  his  duty  required. 

[Ed.  Note.— For  other  esses,  see  lAfants,  Cent 
Dig.  f  308;  Dec  Dig.  «=»1OTJ 

D^rtment  1,  Appeal  team  SnperlOT 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Jadg& 

Action  1^  John  Barfce  and  others  against 
the  Northern  Padflc  Railway  Company. 
From  an  order  setting  asble  a  cou^romise 
jadgment  for  plalntifCs,  en>oin11ng^  a  new 
gubrdian  ad  litem  for  the  infant  plalntifls, 
and  permitting  him  to  file  a  anbstitated  com- 
plaint <m  their  bdwlf,  dtfendant  appeals 
Reversed  and  remanded,  with  dlrecti<ma  to 
dismiss  the  petition. 

Gannon,  Ferris  &  Swan,  of  Spokane,  for 
appellant  A.  O.  Colbum  and  Luby  &  Pear- 
son, all  of  SptriEane,  for  respondents. 

MORRIS,  C.  J.  This  Is  the  same  case  re- 
ported In  80  Wash.  188,  141  Pac  364,  where- 
in a  motion  to  dismiss  the  appeal  was  denied; 
the  appeal  being  from  an  order  setting  aside 
the  first  judgment  But  little  need  be  added 
to  the  statement  of  facts  contained  In  the 
first  opinion  for  a  proper  understanding  of 
the  questions  upon  which  this  appeal  hinges. 
The  lower  court  found  that,  the  amount  to 
be  paid  having  been  agreed  upon,  Mrs.  Burke, 
accompanied  by  her  attorney  and  the  attor- 
ney for  the  railroad  company,  appeared  be- 
fore the  court  in  the  department  of  Kennan, 
J.,  and  made  a  statement  to  the  court  touch- 
ing the  controversy.  The  record  shows,  in 
addition  to  this  finding,  that  Mrs.  Burke  was 
called  to  the  stand  and  interrogated  by  the 
court  as  to  her  knowledge  of  the  facts  upon 
which  the  action  was  based,  her  attitude  to- 
wards the  proposed  settlement  end  her  judg- 
ment as  to  whether  or  not  it  conserved  the 
best  interests  of  the  minor  children ;  and  the 
court,  upon  hearing  the  statements  and  evi- 
dence of  Mrs.  Burke,  made  findings  and  en- 
tered judgment  Tlie  proceeding  to  vacate 
the  judgment  so  entered  was  had  before 
Huneke,  J.,  and  the  finding  upon  which  the 
conclaslon  of  constructive  f^ud  was  made  Is 
that:  . 
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"The  attention  of  the  court  was  not  called 
to  all  the  fact»  pertaining  to  the  matter,  in  tbat 
one  frank  Weaton,  who  was  personally  pres- 
ent and  CQDversant  with  the  facts  involved  in 
the  accident  resultinR  in  and  causing  the  death 
of  oaid  Edward  Burke,  was  not  produced,  nor 
were  such  facts  otherwise  called  to  the  atten- 
tion of  the  court,  though  the  knowledge  of  such 
witness  as  to  these  facts  was  well  known  to 
the  said  Bertie  Burke  and  her  attorney,  and 
thoufch  the  presence  and  testimony  of  said  wit- 
ness conld  have  been  readily  secured,  and  that 
the  tr>8timony  of  said  witness,  had  it  been  pro- 
duced, would  have  substantially  supported  the 
allegations  ot  the  complaint  and  established 
prima  facie  nefdigence  on  the  part  of  the  de- 
fendant contributing  to  the  inJoTT  and  death 
of  said  Edward  Barke.  and  was  material  to 
the  issue  of  compromise,  and  should  have  been 
produced." 

Weston  WHS  produced  at  this  hearing,  and 
testified  to  facts  within  his  knowledge.  It  ap- 
pears that  at  the  time  of  the  accident  be  was 
upon  the  platform  of  the  caboose  with  a 
brakeman  named  BroWn.  This  fact  was 
known  to  Mrs.  Burke  at  the  time  of  the  hear- 
ing upon  the  settlement,  end  she  testified  she 
Indicated  the  fact  to  her  attorney.  Weston 
now  testifies  that  shortly  after  the  accident 
be  called  upon  the  attorney  for  Mrs.  Burke 
and  indicated  to  him  the  facts  concerning  the 
accident  within  his  knowledge.  The  brake- 
man,  Brown,  had  also  called  at  the  office  of 
Mrs.  Btirke's  attorney,  who  obtained  from 
him  a  statement  of  the  facts  within  hla 
knowledge.  This  statement  is  now  produced. 
It  does  not  differ  materially  from  the  facts 
testified  to  by  Weston,  so  that  it  Is  clear  at 
the  time  of  the  settlement  that  Mrs.  Burke 
and  her  attorney  knew  all  of  the  facts  con- 
cerning the  accident  in  so  far  as  Brown  and 
Weston  could  relate  them. 

[1]  Brushing  aside  a  number  of  technical 
errors  suggested  by  appellant,  such  as  that 
the  parties  in  this  action  are  not  the  same 
as  those  In  which  the  Judgment  was  entered, 
tbat  all  the  parties  in  the  former  action  are 
not  made  parties  in  this  action,  the  statute 
of  limitations,  and  other  so-called  infirmities, 
we  will  determine  whether  or  not  these  facts 
support  the  Judgment.  It  may  be  said,  first, 
that  In  the  absence  of  fraud  or  collusion,  mi- 
nors properly  In  court  are  bound  as  fully  as 
persons  of  full  age,  and,  when  properly  rep- 
resented, are  bound  by  the  knowledge  of 
those  who  represent  them.  The  law  recog- 
nizes no  distinction  between  a  decree  in  favor 
of  or  against  Infants  and  a  decree  to  which 
adults  only  are  parties.  The  same  invalidat- 
ing rice  must  be  found  in  the  one  case  as  in 
the  other.  Kromer  v.  Friday,  10  Wash.  621, 
39  Pac.  229,  32  L.  R.  A.  671 ;  English  t.  Sav- 
age, 6  Or.  518 ;  Savage  v.  McCorkle,  17  Or. 
42,  21  Pac.  440;  Harrison  v.  Wallton's  ExT. 
95  Va.  721,  30  S.  E.  372,  41  L.  R.  A.  703,  64 
Am.  St  Rep.  830 ;  Johnson  v.  Johnson,  38  Tex. 
Civ.  App.  385,  85  S.  W.  1023 ;  1  Daniel.  Chan- 
cery Practice,  8  164. 

Speaking  to  this  point,  it  Is  said  in  Th(Hnp- 
son  V.  Maxwell  Land  Grant  Co.,  168  U.  S. 
451,  18  Sup.  Ct.  121,  42  L.  Ed.  539: 

"It  would  be  Btraoge,  indeed,  if,  when  those 
authorized  to  represent  minors,  acting  in  good 


faith,  make  a  settlement  of  claims  in  tbeir  be- 
half, and  such  settleincnt  is  submitted  to  the 
proper  tribunal,  and  after  examination  by  that 
tribunal  is  found  to  be  advantageous  to  the 
minors  and  approved  by  a  decree  entered  of  rec- 
ord, such  settlement  and  decree  can  tiiereaCter 
be  set.aside  and  held  for  naught,  on  the  ground 
that  subsequent  disclosures  and  changed  coodi- 
tions  make  it  obvious  tiiat  the  settlement  was 
not,  in  fact,  for  the  interests  of  the  minors,  and 
that  it  would  have  been  better  for  them  to  have 
retained  rather  than  compromised  their  claims. 
If  such  a  rule  ever  comes  to  be  recognUed,  It 
will  work  injury,  rather  than  t>enefit,  to  the 
interests  of  minors,  for  no  one  will  make  any 
settlement  of  such  chinos  tor  fear  that  it  may 
thereafter  be  r^udlated.  Tha  bwt  Interests 
of  minors  require  that  tbum  that  are  done  in 
their  behalf,  honestly,  fairly,  upon  proper  in- 
vestigation, and  with  the  approval  of  the  ap- 
propriate tribunal  shall  be  held  as  binding 
upon  them  as  similar  actions  taken  by  adults." 

[2]  No  question  is  raised  but  that  the  In- 
fants .were  properly  in  court  in  the  suit  In 
which  this  Judgment  was  entered.  Our  prac- 
tice provides  for  the  appointment  of  a  guardi- 
an ad  litem  to  represent  infant  parties,  and, 
when  80  appointed,  the  Infant  Is  properly  in 
court  for  all  purposee,  and  the  same  proce- 
duce  is  applicable  in  such  cases  as  in  cases 
where  all  parties  are  of  full  age.  State  ex 
reL  I^e  v.  Balllnger,  41  Wash.  28,  82  Foe. 
1018,  8  L.  R.  A.  (N.  S.)  72. 

[3, 4]  The  lower  court  has  raily  found  con- 
structive fraud  based  upon  the  Allure  of  the 
guardian  ad  litem  to  produce  the  witness 
Weston.  O^ls  does  not  seem  to  us  sufficient 
to  vacate  the  Judgment  Fraud  which  will 
justify  the  setting  aside  of  Judgments  and  de- 
crees must  be  actual  and  positive,  and  not 
merely  constructive,  and  the  proof  relied  up- 
on must  be  clear  and  satisfactory  to  success- 
fully assail  Judgments  regularly  entered.  It 
must  be  something  more  than  a  suspicion. 
Wilson  V.  Hubbard,  39  Wash.  671,  82  Pac 
154;  Meeker  v.  Mettler,  50  Wafeh.  473,  97 
Pac.  607;  Ross  v.  Wood,  70  N.  Y.  8;  Markell 
T.  HiU,  04  App.  Dlv.  191,  69  N.  T.  Supp.  537, 
71  N.  T.  Snpp.  924 ;  Ward  v.  Southfieid,  102 
N.  Y.  287,  6  N.  D.  660 ;  Ueber  v,  Ueber,  239 
Mo.  1, 143  S.  W.  468 ;  Nichols  T.  Stevens,  m 
Mo.  96,  25  S.  W.  678,  27  S.  W.  613,  45  Am. 
St.  Rep.  514;  Ohio  &  W.  Mortgage  &  Trust 
Co.  v.  Carter,  9  Kan.  App.  621,  58  Pac.  1040; 
McDonald  v.  Pearson.  114  Ala.  630.  21  South. 
534 ;  U.  8.  v.  Throckmorton,  98  U.  S.  61,  25 
L.  EH.  93;  Parham  v.  Bumes,  135  App.  Dlv. 
884,  120  N.  T.  Supp.  142;  McEIroy  v.  Board 
of  Education,  158  App.  Dlv.  219,  142  N.  Y. 
Supp.  1090;  Belle  v.  Brown,  37  Or.  588.  61 
Pac.  1024 ;  1  Blglow  on  Fraud,  pp.  87,  88. 

The  failure  of  the  guardian  ad  Utem  to 
produce  a  known  witness  Is  not  such  fraud 
as  will  Justify  vacating  a  Judgment  in  favor 
of  herself  and  the  minors  when  It  appears,  as 
this  record  shows,  that  the  Judgment  was 
granted  upon  a  hearing,  the  guardian  ad 
litem  sworn  and  examined  by  the  court,  and 
the  court  advised  of  the  facts  and  circum- 
stances before  entering  Judgment  Cases  are 
numerous  where  compromise  settlements  In 
behalf  of  minors  have  been  set  aside  where 
aach  settlements  have  been  made  bjr  parenta. 


Digitized  by  Google 


Wa^) 


DAVIS  T.  CITT  OP  WENATOHEB 


88T 


next  friends,  and  guarfflaiURdlitan.  Thetea- 
aonlng  generally  advanced  for  such  a  rale  Is 
that  the  persons  assuming  to  effect  the  compro- 
mise had  no  power  without  authority  of  court 
to  comprondse  or  settle  any  cause  of  action  In 
tAvot  of  the  Infant,  or  wxo»  flaw  has  been 
found  which-  convinced  the  court  that  the 
Infants  wa»  not  properly  represented.  No 
such  flaw  appears  in  this  case.  The  guardian 
ad  lltun  was  regularly  appointed;  a  reputa- 
ble attorn^  was  employed  to  Investigate  the 
accident  and  wage  action  against  the  rail- 
way conqwny;  ttie  settlement  agreed  upon 
vma  submitted  to  the  nmrt,  with  the  state- 
ment of  the  circumstances  giving  rise  to  the 
controversy ;  the  court  made  inquiry  into  the 
facts,  examined  witnesses,  and,  after  such  a 
hearing,  made-  findings  to  the  effect  that  the 
best  interestsof  the  minors  were  oonserred  by 
the  eomprtHuise^  and  entered  a  r^nlar  Judg- 
ment Under  such  circumstance  the  better 
reasoning  supports  the  finality  of  the  Judg- 
ment. Tripp  T.  Glfford,  155  Mass.  109.  29  N. 
B.  208,  SI  Am.  St  Bep.  580;  Missouri  Padfle 
Ry.  Go.  V.  Lasca.  79  Kan.  Sll,  99  Pac.  616,  21 
L  R.  A.  (N.  &)  338. 17  Ann.  Caa.  605. 

II]  Wblle  Judge  Kennan,  who  eatered  this 
Judgment,  had  no  special  re«»llection  ot  the 
proceedings  before  him,  he  testified  fully  as 
to  the  courBe  always  pursued  by  him  in  en- 
tering Judgmoits  of  this  character,  and  as 
to  the  Inquiry  made  In  order  to  satlafy  him- 
self that  the  proposed  settlement  was  for 
tbie  best  interests  ot  the  minors.  As  Is  said 
in  ThOD^MMHi  T.  Maxwell  Land  Grant  Co., 
supra: 

"Ordinarily.  *  *  *  a  court  before  enter- 
ing ft  consent  decree  will  inquire  whether  tbe 
terms  of  it  are  for  the  interests  of  the  infants. 
It  onsht  hi  all  sncb  oases  to  make  the  inqninr, 
and  berause  it  is  its  duty  so  to  do  It  will  be 
presumed,  in  the  absence  of  any  showing  to  the 
contrary,  that  it  has  performed  its  duty. 
•  *  •  The  consent  decree  shows  fully  the 
terms  of  the  settlement,  and  it  certainly  is  not 
straining  a  presumption  in  favor  of  judicial 
action  to  assume  that  the  court  would  not  have 
permitted  the  entry  of  this  decree,  providing 
for  a  settlement  whose  terms  were  thus  dis- 
closed, without  beinff  satisfied  that  such  set- 
tlement was  for  the  interest  of  the  minors  who 
were  under  Its  charge." 

The  Judgment  is  reversed  and  remanded, 
with  instmctlona  to  dismiss  the  petition. 

HOLCOMB.  MODKF,  CHADWIOK,  and 
PABKBB,  JJ.,  concur. 


DAVIS  T.  CITY  OF  WBNATCHBB. 

(No.  12406,) 

ffinpreme  Court  of  Washington.    June  8, 

19161 

1.  Municipal  Cobpobations  «=»751  — Con- 

TBACT  FOB  STBEET  WOBK— VaUDITY— CiTT'S 
LlABILITT  FOB   COMTBACTOB'B  ToBT— STAT- 

Under  Rem.  &  Bal.  Code.  |  7694,  providing 
that  a  city  of  the  third  class,  when  the  sum 
required  for  street  and  sewer  work  exceeds  ¥600, 
^all  have  the  work  done  by  contract  let  to  the 


'  lowest  responsible  bidder  after  notice,  etc..  and 
under  an  ordinance  of  the  defendant  city  of  the 
third  class,  making  the  same  provision  as  to 
contracts  requiring  such  expenditure,  where  such 
city  contracted  for  the  digslng  of  water  mains 
in  its  street  merely  by  correspondence  with  tlie 
contractor,  such  contractor  did  not  become  an 
independent  contractor,  but,  on  account  of  the 
invalidity  of  the  contract,  a  mere  agent  of  the 
city,  since  his  only  recovery  for  the  work  would 
have  been  on  a  quantum  meruit,  and  for  inju- 
ries occasioned  to  plaintiff  by  the  negligence  of 
such  contractor's  servants  in  leaving  dynamite 
caps  and  fuses  where  the  plaintiff  and  other 
chUdren  found  them,  the  city  was  Uable. 

tEd.  Note.— E>)r  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1580-1662;  Dec. 
Dig.  «=»751.] 

2.  Municipal  Cobpobationb  <S=>766— Cabe  of 
Stbebis— Explosivbs— Lkavino  Exposed — 
Kbouokncb. 

Where  a  city  of  the  third  class  was  having 
water  main  trenches  dug,  the  city  authorities 
knowing  that  explosives  were  necessary  and 
were  being  used,  it  was  the  city's  duty  to  exer- 
dse  reasonable  care  to  avoid  negligent  abandon- 
ment of  the  explostves  upon  the  street  during 
the  progress  of  the  work,  the  duty  being,  not 
only  to  keep  Its  streets  fit  for  travel,  but  also 
to  safeguard  the  dangeroos  agency,  and  a  fail- 
ure to  ezerdse  such  reasonable  care  was  negli- 
gence. 

[Ed.  Note.— For  other  caiei.  sea  MnnidUwl 
Corporations,  Cent  Dig.  |f  1621,  1622;  Dec. 
Dig.  «=»7e6.] 

3.  Municipal  Cobpobations  ©=9751— Stebet 
WoBK— Notice  to  Cirr  of  Sebtant's  Nbo- 

UeENCE. 

Where  defendant  city,  because  of  the  in- 
validity of  its  contract  for  street  work  under 
statute,  was  In  contemplation  of  law  doing  the 
work  throagh  the  contractor's  servanta  as  its 
own,  it  was  chargeable  with  notlee  tit  tin  n«gU- 
gence  of  such  servants  in  leaving  dynamite  ex- 
posed in  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1580-1582;  Dec 
Dig.  «=»751.] 

4.  TbIAL  ©=»206  — InaTBUOrXORS  — OONSTBUC- 
TtON  AS  A  WHOU. 

Error  cannot  be  predicated  upon  a  de- 
tached part  of  an  instruction,  where  it  is  not 
erroneous  when  construed  with  its  context. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  703-717;  Dec.  Dig.  «=a296.] 

5.  BzpLosiTEs  «=9B  —  Cabe  Requibed  or 
Chixsbcn. 

In  determining  the  negligence  of  a  boy  of 
11  in  handling  such  a  dangerous  instrumentality 
as  dynamite,  the  Jury  should  make  allowances 
for  his  youth,  and  inquire  whether  bs  exercised 
such  care  as  might  reasonably  be  expected  of 
one  of  hla  age,  intelligence,  and  experience  under 
IUec  circumstances. 

[Ed.  Note.— For  other  cases,  see  lOzpioeiTes, 
Cent  Dig.  H  4,  5;  Dec  Dig.  «=»8.] 

6.  Municipal  Cobpobations  «=»S21— Injubt 
fboh  Accidental  Explosion— Contributo- 

ST  NXOLXOBNCB— <2uB8TIORS  FOB  JuST. 

In  an  action  against  a  city  for  injuries  to 
plaintiff,  a  boy  of  11.  by  the  explosion  of  a  dyna- 
mite cap,  the  question  of  plaintitTs  contributory 
negligence  in  holding  a  lUhted  fuse  with  such 
cap  field  for  the  jury,  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1745-1757;  Dec. 

Dig. 

7.  Dauaoes  ^=»132— PEBaoNAL  Injubt— Ex- 
cessive Damages. 

Where  a  boy  of  11  secured  a  djmamite  cap 
through  the  negligence  of  the  defendant  eity* 
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which,  in  exploding,  injured  plaintiff's  hand  so 
as  to  necessitate  amputation  of  the  first  joints 
of  the  thumb  and  the  first  two  fingers,  a  verdict 
for  f2,750,  was  not  bo  excessive  as  to  cati  for 
reversal. 

[E6.  Note,— For  other  cases,  see  Damages. 
Cent  Dig.  SI  372-386.  306 ;  Dec.  Dig.  «=>132.] 

Department  2.  Appeal  from  Superior 
Court,  Chelan  County;  Wm.  A.  Orlmshaw, 
Judge. 

Action  by  FranlE  Davis,  a  minor,  against 
the  City  of  Wenatchee.  Judgment  for  plaln- 
tUT,  and  defendant  ai^eals.  Affirmed. 

Fred  Kemp,  E.  L.  Baker,  and  John  E.  For-  ■ 
ter,  all  of  Wenatchee,  for  appellant  Reeves, 
CroUard  &  Reeves,  of  Wenatchee,  for  re- 

8l)ondent. 

ELLIS,  J.  This  is  an  action  for  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff, a  minor  11  years  of  age,  through  the  ex.- 
plosion  of  a  dynamite  cap. 

In  the  spring  at  1013,  street  contractors, 
Berry  &  Monary,  entered  Into  correspond- 
ence with  Charles  T.  White,  water  commis- 
sioner of  the  city  of  Wenatchee.  The  cor- 
respondence embodied  an  offer  on  the  part 
of  the  contractors  to  dig  trenches  In  the 
streets  of  the  city  for  water  maiiis,  and  an 
acceptance  of  the  offer  by  White,  as  water 
commissioner.  The  understanding  between 
the  contractors  and  the  city  never  assumed 
a  more  definite  form  than  in  this  correspond- 
ence. One  of  the  trenches  was  beli^  dug  in 
Okanogan  avenue,  one  of  the  principal  thor- 
oughfares of  the  city,  near  the  west  curb  of 
the  street.  The  plaintlfTs  home  Is  on  Okan- 
ogan avenue,  in  the  same  block  where  the 
work:  was  in  progress. 

On  tlie  afternoon  of  April  30,  1913,  the 
workmen  left  the  ditch  and  the  street  at  5 
o'clock ;  one  of  the  employes  leaving  a  gunny 
sack  containing  some,  fuse,  dynamite,  and 
dynamite  caps  on  the  parking  strip  near 
plaintiff's  home.  The  sack  was  untied. 
Plaintiff  and  other  chllflren  were  playing 
about  the  street  and  noticed  the  sack.  He 
and  a  younger  boy  looked  into  it  and  took 
one  of  the  caps  and  a  piece  of  the  fuse.  In 
order  to  avoid  being  seen,  these  two  and  an- 
other boy  still  younger  went  into  an  alley 
near  the  Davis  home,  and  the  plaintiff  light- 
ed the  fuse.  Thinking  to  hold  it  without 
burning  his  hand,  he  inserted  the  fuse  into 
the  dynamite  cap  and  held  the  cap  In  his 
hand.  The  cap  exploded  and  injured  plain- 
tlfF's  left  hand  so  severely  that  it  became 
necessary  to  amputate  the  first  joints  of  the 
thumb  and  first  two  fingers  of  the  band. 

The  water  commissioner  did  not  assume 
general  supervision  of  the  blasting,  but  on 
the  afternoon  of  April  30th  he  had  been 
there  and  instructed  the  contractors  how  to 
blast  a  rock  without  Injuring  a  water  main 
already  laid  In  the  street. 

It  appears  that  the  gunny  sack  had  been 
lying  on  the  parking  strip,  where  found  by 


plaintiff,  the  greater  part  of  Uie  day,  and 
the  danger  from  explosives  thus  allowed  to 
remain  had  been  commented  uiwn  by  ob- 
servers. 

The  trial  resulted  In  a  verdict  and  judg- 
ment for  $2,750  and  interest,  $110  expenses, 
and  costs  at  suit  The  defendant  appeals. 

The  awwUant  urges  the  following  grounds 
for  a  reversal:  (1)  That  the  negligence  was 
that  of  Independent  contractors,  and  that  the 
work  was  not  so  Inherently  dangerous  as  to 
impose  a  liability  on  the  dty  for  the  negli- 
gence of  the  contractors;  (2)  that  the  court 
erred  In  giving  certain  instructions  and  in 
refusing  others;  (8)  that  the  plaintiff  was 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law.  It  Is  also  claimed  (4)  that  the 
judgment  Is  excessive. 

[1]  1.  The  first  contention  presents  the  In- 
itial question:  Did  Berry  &  Monary  liave 
any  valid  contract  with  the  city?  If  not, 
they  were  not  independent  contractors.  The 
city  of  Wenatchee  is  a  city  of  the  third  class. 
It  Is  conceded  that  the  alleged  contract  con- 
templated an  expenditure  exceeding  the  sum 
of  $500.  The  statute  governing  the  letting 
of  contracts  by  cities  of  that  class,  so  far  as 
here  material,  provides: 

<•  •  *  •  ij,  atreet  and  sewer  work, 
•  •  •  when  the  expenditure  required  for  the 
same  exceeds  the  sum  of  five  huodred  dollars, 
the  same  shall  be  done  by  contract  and  shall  be 
let  to  the  lowest  responsible  bidder,  after  doe 
notice,  under  such  regolations  as  may  be  pre- 
acribed  by  ordinance.  •  *  • "  Rem.  ft  BaL 
Code,  i  7604. 

An  ordinance  of  the  dty  of  Wenatchee, 
which  is  In  evidence,  passed  pursuant  to  this 
statute,  makes  the  same  provision  as  to  con- 
tracts reauiring  an  expenditure  in  excess  of 
$500,  and  providea  that  the  contract  stiall 
contain: 

"  *  *  *  Substantial  covenants  requiring  the 
contractor  to  direct  and  maintain,  during  the 
nighttime,  barriers  and  lights  to  prevent  acci- 
dents ;  and  that  the  contract  shall  contain  other 
covenants  as  experience  may  necessitate  to  save 
the  city  harmless  from  damages  and  to  indem- 
nify the  dty  against  all  liability  for  failure  of 
contractor  to  perform  the  contract  or  all  liabil- 
ities which  the  city  might  suffer  from  the  care- 
lessness or  neglect  of  the  contractor,  the  agents, 
employes  or  workmen.  •  •  *  That  whenever 
any  work  or  improvement  is  let  by  a  contract 
the  officer  of  the  dty  letting  the  contract  shall 
take  a  proper  surety  bond  in  the  amount  not 
less  than  the  contract  *  price,  conditioned  for  the 
performance  of  the  contract,  and  also  condition- 
ed  to  indemnify  the  city  against  all  liabilities 
which  might  accrue  against  the  dty  by  failure 
of  the  contractor  to  perform  the  contract  or  in 
any  wise  resulting  from  the  carelessness  or  neg> 
lect  of  the  contractor,  his  agents,  employes 
or  workmen.  That  such  bonds  shall  be  submit- 
ted to  the  dty  attorney  for  eKamination  and 
shall  be  approved  by  him  and  the  mayor;  and 
that  no  contracts  shall  take  effect  until  the 
bonds  required  by  the  ordinance,  properly  cer- 
titied,  and  approved,  shall  have  been  filed." 

It  Is  admitted  that  no  attempt  whatever 
was  made  to  comply  with  the  provisions  ei- 
ther of  the  statute  or  the  ordinance.  It  is 
clear  that  the  agreement  never  took  effect  «a 


■^saFor  otbcr  casts  see  um»  tople  sad  KBY-NUHBBR  la  all  Ksy-inuibsraa  DlgsstB  and  IndwsM 

Digitized  by  Google 


DA  Via  V.  CITY  OF  WENATCHEE 


339 


a  valid  contract.  Arnott  v.  Spokane,  6  WaslL  r 
442,  33  Pac.  1063:  Moran  v.  Thompson,  20 
WaslL  525,  56  Pac  29;  Grean  v.  Okanogan] 
Cbunty.  60  Wash.  309.  lU  Fac;  220, 114  Pac. 
467;  State  ex  reL  Craig  v.  Newport.  70- 
Wash.  286,  126  Pac.  637.  This  phase  of  the 
case  Is  not  affected  by  the  assumption  that 
Inasmuch  as  the  dty  had  the  power,  by  ob- 
serving the  statute  and  ordinance,  to  make 
a  valid  contract,  the  contract,  though  made 
without  such  observance,  was  not  ultra  vires, 
and  the  city  might  therefore  be  compelled  to 
pay  to  Berry  ft  Mcmary  ttie  reasonable  value 
of  the  work  done  by  them  under  the  invalid 
agreement.  Aiiwuip*"8  without  deciding  that 
this  would  be  the  case  as  between  the  par- 
ties to  the  contract  under  the  rule  announced 
In  Green  v.  OHtanogan  County,  supra,  and 
Criswell  V.  Directors  of  School  District,  34 
Wash.  420,  TC  Pa&  984,  the  recovery  never- 
theless would  be  not  upon  the  contract  but 
upon  a  quantum  meruit.  Hambach  v.  Ward, 
69  Wash.  351,  125  Pac.  140.  The  parties 
would  not  recover  as  contractors,  Independ- 
ent or  otherwise,  but  as  servants  or  agents 
of  the  dty,  who  by  their  labor  h^  cwiferred 
a  benefit  which  was  accepted  and  enjoyed. 
In  other  wards,  the  dty  would  be  estopped  to 
withhold  the  reawmable  value  of  the  work 
while  retaining  the  benefit  This,  however, 
would  not  estop  third  parties,  injured  by  any 
negligence  In  the  progress  of  the  work,  avcdd- 
able  by  reasonable  superviskm,  from  main- 
taining an  action  against  the  as  the  par^ 
ty  primarily  liable  on  the  ground  that  there 
was  no  contract  and  that  it  was  not  only 
within  its  power  but  that  it  was  its  duty  to 
supervise  the  work,  which  it  bound  no  one 
else  to  supervise  dthw  by  contract  let  as 
prescribed  by  statute  or  by  bond  conditioned 
as  provided  by  ordinance.  The  dominant 
fact  Is  that  the  city  was  permitting  this 
work  to  be  done  upon  Its  streets  and  accept- 
ing £he  benefit  without  any  valid  contract  in 
direct  contravention  of  the  positive  provi- 
sions ot  the  statute  and  ordinance.  The  sit- 
uation presented  is  therefore  precisely  the 
same  as  that  found  in  the  case  of  CoUens- 
worth  V.  New  Whatcom,  16  Wash.  224,  47 
Pac.  439.  In  that  case  New  Whatcom,  a  dty 
of  the  third  dass,  In  disregard  of  this  same 
secticm  of  the  statute,  by  mere  resolution  of 
its  council  and  without  letting  any  contract, 
undertook  to  dig  certain  ditches  for  the  ex- 
tension of  its  water  system  by  the  direct  em- 
ployment of  day  labor  under  the  supervision 
of  the  dty  ei^lneer.  The  estimated  cost  of 
the  work  was  In  excess  of  ¥500.  In  the  pros- 
ecution of  the  work,  a  carelessly  fired  blast 
injured  the  plaintiff.  The  city  sought  to 
avoid  liability  for  the  Injury  on  the  ground 
that  In  doing  the  work  by  day  labor,  Instead 
of  letting  the  work  to  an  independent  con- 
tractor, it  was  ACttisg  ultra  vires ;  hoice  the 
parties  who  fired  the  blairi;  and  whose  negli- 
gence caused  the  Injury,  were  not  servants 
or  agents  of  the  city.  Holding  this  viev 
unaoand,  this  court  said: 


"We  think  it  may  be  conceded  that  the  reso- 
lution of  the  couDcil,  above  set  out,  did  not  le- 
gally constitute  the  engineer  the  agent  of  the 
city.  But  it  does  not  follow  that  the  city  can 
escape  liability  for  the  injuries  occasioned  to 
the  plaiotiS  by  the  careless  and  negligent  act  of 
those  actually  within  the  control  of  the  corpo- 
rate authorities  engaged  in  the  prosecution  of 
a  work  ostensibly  within  the  scope  of  its  cor- 
porate power.  The  reasons  which  would  defeat 
an  action  brought  by  a  corporation  creditor  up- 
on a  contract  attempted  to  be  created  in  disre- 
gard of  statutory  requirements,  or  an  action 
brought  by  the  laborers  themselves  to  secure 
the  value  of  their  services,  are  not  applicable  to 
the  present  action.  The  creditor  or  laborer  in 
such  cases  enters  into  the  contract  or  renders 
the  service  with  full  knowledge,  presumably, 
that  the  law  forbids  that  the  city  snonid  make 
such  a  contract,  or  forbids  that  the  ci.ty  should 
undertake  the  work  in  which  the  services  were 
performed.  But  these  reasons  are  witirely  in- 
appUcable,  when  urged  In  defense  of  an  action  of' 
the  character  brought  by  the  plaintiff  herein.. 
His  injuries  have  been  sustained,  not  as  a  con- 
sequence of  any  act  in  which  he  has  participat- 
ed or  bad  knowledge.  The  respondent  cannot  be- 
charged  with  any  knowledge  of  the  infirmly  of 
the  attempted  contract  of  employment  between 
the  city  and  the  persons  Bring  the  blast.  It. 
is  enough,  we  think,  that  the  city  possessed  the 
undoubted  authority  to  construct  or  extend  its 
waterworks  syatem,  end  the  mere  fact  that,  in 
attempting  so  to  do,  it  did  not  conform  to  the 
requirements  of  its  charter,  furnishes  no  suffi- 
cient reason  for  exempting  it  from  liability  for 
'  the  injury  occnrriag  to  respondent." 

Bearing  in  mind  the  fitct  that,  In  the  case 
now  before  us,  the  work  was  being  perform- 
ied  on  the  dty's  streets,  and  for  the  dty's 
benefit,  and  at  the  city's  expense,  bnt  under 
no  TaHd  contract.  It  is  at  once  evident  that 
the  language  above  quoted  is  dlredly  appli- 
cable h«re.  The  dty  possessed  the  undoubt- 
ed atithorl^  to  make  excavations  in  Its 
streets  for  water  mains.  The  mere  fact  that, 
in  attempting  to  do  so,  It  did  not  conform  to 
the  requlranents  of  the  law  and  Its  ordi- 
nances, "furnishes  no  sufiident  reason  for 
exempting  it  from  liability  for  the  injury  oc- 
curring to  the  respondent"  Having  placed 
the  duty  of  proper  superrlston  of  the  work 
upon  no  one  else  In  the  only  manner  author- 
ized by  law,  that  duty,  as  a  matter  of  law, 
still  remained  with  the  city.  The  result  of 
the  failure  to  observe  that  duty  cannot  be. 
avoided  by  the  spedous  plea  of  a  contract  in-, 
valid  on  Its  face  and  only  enforceable  even 
as  between  the  parties  thereto,  if  at  all,  on 
the  principle  of  estoppel.  It  Is  elementary 
that  estoppels,  to  be  available,  must  be  mutu-. 
al.  There  can  be  no  mutual  estoppel  as  be- 
tween the  city  and  the  respondent,  a  total 
stranger  to  the  alleged  contract,  to  deny  the 
contractual  relation  as  relieving  the  city  of 
its  positive  duty  to  provide  such  adequate 
supervldon  of  those  employed  on  the  work  as 
to  avoid  dangers  reasonably  to  be  anticipat- 
ed from  the  negligent  use  or  care  of  explo- 
sives necessarily  Employed  in  the  perform- 
ance of  the  work.  It  is  no  argument  to  say* 
that  the  respondent  has  lost  no  right  by  rea- 
son of  the  invalidity  of  the  contract.  What 
is  more  to  the  point  is  that  the  dty  can  gain 
no  inununity  by  reason  of  an  invalid  con-, 
tract  or  an  invalid  mode  of  pei;fo](ming  the. 
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work.  It  was  still  Tinder  the  positive  doty 
of  providing  competent  supMTldon  to  avoid 

danger. 

[2]  There  can  be  no  doubt  of  the  appel- 
lant's negligence  in  the  premises.  The  city 
authorities  knew  that  explosives  were  neces- 
sary and  were  actually  being  used  In  the 
prosecution  of  the  work.  It  was  Its  positive 
duty  to  exercise  reasonable  care  not  only  to 
avoid  negligent  use  but  negligent  abandon- 
ment of  the  explosives  upon  the  street  during 
the  progress  of  the  work.  It  was  not  only 
under  the  general  duty  to  keep  its  streets 
free  from  avoidable  damages  reasonably  to 
be  anticipated,  but  it  was  also  under  the 
same  duty  to  safeguard  explosives  used  by 
its  agents  and  employes  upon  the  streets  as 
that  incumbent  upon  private  persons  relative 
to  their  own  premises  under  the  same  condl- 
Uons.  The  case  thus  falls  within  the  rule  of 
liability  sustained  by  this  court  in  such  cases. 
Orabb  v.  Wllklns,  59  Wash.  302, 109  Pac.  807; 
Akin  v.  Bradley  Eng.  &  Macb.  Co..  48  Wash. 
07,  92  Pae.  903, 14  L.  R.  A.  (N.  S.)  586 ;  Olson 
V.  GiU  Home  Investment  Co.,  58  Wash.  151, 
108  Pac.  140,  27  Ij.  R.  a.  (N.  S.)  884 ;  Mathla 
v.  Granger  Brick  &  Tile  Co.,  149  Pac.  3. 
These  consldeiatlons  dispose  of  the  sibi- 
lant's argument,  baaed  upon  our  decision  In 
Wilton  V.  Spokane,  73  Wash.  619,  132  Pac. 
^lA.  In  that  case  the  work  was  done  under 
a  valid  contract  creating  the  r^ation  of  an 
Independent  contractor  In  the  person  per- 
forming the  wotlc,  xelieving  the  dty  of  that 
strict  duty  of  eupervlidon  which  would  have 
existed  but  for  tbe  contract,  ^n  that  case, 
moreover,  the  danger  was  hidden,  so  as  not 
to  be  discernible  by  mere  inspection.  Here 
there  is  no  contract  which  the  dty  can  Invoke 
to  avoid  liability  to  third  persona,  and  the 
negligence  would  have  been  discovered  by 
any  sort  of  aupervlalon. 

We  find  it  unnecessary  to  dedde  whether, 
in  view  of  the  known  necessity  of  using  ex- 
plosives in  the  work,  the  city,  even  had  there 
been  a  valid  contract,  could  bnve  avoided 
Uat)Uity  for  the  negligence  of  an  Independent 
contractor.  Even  in  such  a  case  It  is  admit- 
ted that  the  city  would  have  been  liable  for 
injury  resulting  from  negl^nt  firing  of  a 
blast  because  of  the  inherent  danger  of  the 
work  imposing  the  n<xidelegable  duty  of  su- 
perrisloii.  Freebnry  v.  C^cago,  M.  &  P.  S. 
B.  Co.,  77  Wash.  464,  187  Fac  1044.  In.  any 
erait,  there  b^ng  no  contract,  the  questlfni 
Is  not  material  bere^ 

[I]  2.  The  court,  by  its  InstmcUras,  took 
from  tbe  Jury  the  affirmative  defense  that 
the  negligence  was  that  of  Indepeudoit  con- 
tractors, and  that  the  dty  haA  no  notice  of 
the  presence  of  the  dangerous  substance  on 
Its  street.  As  we  have  seen,  there  was  no 
independent  contract,  and  the  work  In  con- 
templation of  law  was  being  performed  by 
the  d^  throngb  its  own  employes.  The  act 
of  leaving  the  exploelves  in  tbe  street  was 
therefore  its  own  act  It  must  be  charged 
with  notice  of  its  own  n^Ugencsb  It  follows 


that  there  was  no  error  In  these  instructions. 

[4,  5]  On  the  question  of  contributory  neg- 
ligence, the  court  instructed  as  follows: 

"You  are  further  instructed  that,  in  deter- 
mining ttie  gaestion  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence  to  such  an 
extent  as  to  directly  and  proximately  and  mate- 
rially contribute  to  the  injury  which  he  suffer- 
ed, it  is  the  duty  of  the  jury  to  take  into  con- 
sideration the  boy's  age  and  ail  of  the  circum- 
Btances  surrounding  him,  his  experience  or  lack 
of  experience,  bis  Knowledge  or  lack  of  knowl- 
edge, the  amount  of  prudence,  care,  and  judg- 
ment which  would  ordinarily  and  reasonably  be 
expected  of  a  boy  of  that  age  under  the  circum- 
stances and  conditions  shown  by  tbe  evidence 
in  this  case.  That  Is  the  rule  by  which  the 
question  of  whether  or  not  he  Is  guilty  of  con- 
tribnton^  negligence  is  to  Iw  measured  by  the 
jury.  You  $hould  not  apply  to  the  plaintiff  in 
the  case  the  aame  rulea  you  would  apply  to  a 
rown  man.  Ton  should  make  allowances  for 
is  youth,  and,  in  attempting  to  determine  the 
question  of  his  contributory  negligence  or  the 
lack  of  it,  inquire  whether  or  not  he  exercised 
such  care  as  would  reasonably  and  ordinarily  be 
expected  of  a  boy  of  his  age,  intelligence,  and 
experience  under  like  circumstances  and  condi- 
tions." 

The  appellant  Isolates  the  phrase  which 
we  have  Italicized  and  charges  grievous  er- 
ror in  its  usfc  It  Is  urged  that  the  Jury  was 
thereby  precluded  from  taking  into  consider- 
ation the  boy's  age,  experience,  knowledge, 
and  Intelligence.  A  reading  of  tbe  phrase 
in  context  shows  that  every  one  of  these  ele- 
ments was  included  In  the  same  sentence  in 
which  It  occurs.  An  instruction  IdenUcal 
in  thought,  though  more  argumentatlvely  ex- 
pressed, was  approved  by  Oils  court  In  the 
case  of  Tlbblts  v.  Spokane,  64  Wash.  670^  117 
Pac  897.  We  have  so  often  held  that  error 
cannot  be  successfully  predicated  upon  a  de- 
tached part  at  an  Instructlott,  not  erroneous 
when  tak^  In  context,  that  cltatlou  to  the 
point  seems  unnecessary.  We  find  no  error  in 
the  instructions. 

[I]  3.  At  the  time  of  the  acddent,  the  »• 
E^ndent  was  only  11  years  old.  The  other 
two  boys  were  9  and  S,  respectively.  The  »• 
Bpondent  testified  that  be  did  not  know  what 
the  caps  w^,  and  did  not  know  tbat  they 
would  explode;  tbat  he  knew  wbat  the  dyna- 
mite was  and  also  tbe  fuse ;  that  be  bdd  tbe 
fuse  In  the  cap  to  avoid  burning  bimself; 
thinking  as  be  expressed  it,  that  the  fuse 
would  only  "flxa" ;  that  wboi  tbe  fuse  baTn< 
ed  down  to  the  cap  the  cap  exploded  and 
blew  bis  flngOTs  ott.  Tbe  other  two  boys  tes* 
tifled  that  they  wait  into,  tbe  alley  so  no 
one  would  bear  tbe  explosion,  but  both  of 
them  thought  tbe  fuse  would  just  "Ob." 
Tfaongb  the  respondent  testified  tiiat  be  bad 
never  seen  dynamI1»  exploded,  and  one  of 
the  other  boys  testified  that  he  and  tbe  re- 
spondent bad  watdied  tbe  woi^unra  exfUode 
a  blast,  the  conflict  presented  a  mere  ques- 
tion of  credibility  for  the  Jury's  solution, 
wtalcb,  even  if  solved  in  favor  of  tbe  other 
boy's  stat^mrat,  would  not  establisb,  as  a 
matter  of  law,  tbe  respondents  knowledge  of 
tbe  dangerous  character  of  tbe  cap.  As  said 
by  this  court  In  Olsw  v.  OUl  Home  Imesfr' 
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inent  Co.,  sopra,  in  speakliig  of  boys  abcnit  14 
years  of  ftge: 

"In  this  case  It  traa  for  tbe  jary  to  deter- 
mine whether  reapondent  and  the  other  boy^ 
ccHudderius  their  age,  their  experience,  ana 
their  knowledge  of  right  and  wrong,  were  in 
thdr  acta  governed  by  anreasoning  and  natnral 
impnlui." 

trader  t^e  evidence  here,  tbe  question  of 
contributory  negligence  was  ^dearly  one  for 
tbe  Jury.  Crabb  t.  WlUdns,  snpra;  Akin  v. 
Bradley  Bng.  ft  Hach.  Co.,  snpra ;  Slafhls  t. 
Qmnger  Bri<^  ft  THe  Co.,  snpra. 

(7]  4.  Nor  can  ve  say  that,  as  a  matter  of 
law,  tbe  verdict  is  excMslve.  This  boy  must 
go  throng  Ufb  with  a  maimed  and  dlsfignred 
hand.  The  evidence  tatda  to  sbow  that  he 
can  never  nse  it  In  skilled  labor.  The  amount 
may  be  larger  than  we  would  have  awarded 
bad  we  been  the  jnry,  bat  It  Is  not  so  large 
as  to  Indicate  prejudice  or  other  illegal  or 
unworthy  motives  on  the  Jury's  part. 

We  find  no  warrant  fw  disturbing  the 
Jndgmeut  It  is  affirmed. 

HOBBIS,  C.  X,  and  MAIN,  FUWDBTON, 
and  CBOW,  JJ.,  concur. 


TAKIMA  CENTRAL  HEATING  CO.  v.  CITY 
OF  NOBTH  YAKIMA.   (No.  12271.) 

(Sopreme  Court  of  Washington.   June  17, 

1015.) 

hnnioipai.  cobfobaiions  4=0827  —  tobts  — 

Defective  Fluub. 

A  city  maintained  a  serieB  of  wooden 
flnmee  to  irrigate  ita  park  »«tem.  A  heating 
company  by  permission  laid  its  steam  pipes 
under  such  flumes  to  the  depth  of  four  or  five 
feet.  The  laying  of  the  steam  pipes  caused 
the  flume  to  sag  and  leak,  permittlog  the  water 
to  percolate  upon  the  steam  pipes,  causing  ez- 
cesaiTe  condensation.  The  heating  comnany 
brought  an  action  for  Injuries  so  caused.  Heta, 
that  the  injury,  being  the  result  of  natural 
eunditions,  the  probability  of  which  was  known 
to  plaintiff  at  the  time  it  obtained  the  franchise, 
was  not  actionable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SB  1772-1776;  Dec. 
Dig.  «=>827.] 

Department  2.  Appeal  from  Saperlor 
Court,  Yakima  County;  Thos.  S).  Grady, 
Judge. 

Action  by  the  Yakima  Central  Heating 
Company  against  the  City  of  North  Yakima. 
Frfum  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 

Guy  O.  Shumate,  ot  MorOi  Yakima,  tor  aj^ 
pdlant  Fted  Paiter,  ot  North  Yakima,  tot 
reepondent 

HOBJEtIS,  a  jr.  Respondent  bn^ught  this 
acUra  to  recover  damages  to  its  pipe  lines, 
claimed  to  have  been  caused  by  leakage  from 
wooden  flumes  used  by  the  cl^  in  oonveylng 
water  across  certain  alleys.  These  flames 
were  part  ot  tbe  parte  system  ct  the  city, 
being  used  In  CMiveying  water  for  the  pur- 


pose of  irrigattou  of  the  trees,  grass  plats, 
and  parking  strips  within  the  confines  of  the 
streets,  and  had  beoi  so  used  by  the  <Aty  for 
many  years  prior  to  ISIO,  when  under  a 
franchise  fnnn  fhe  dty  respondent  excavated 
underneath  these  flumes  four  or  five  feet  iu 
depth  and  laid  Its  steam  idpes,  the  injury 
(^med  bdng  that  water  seeped  down  from 
the  flumes  upon  tbe  steam  pipes  and  caused 
exceselTe  condensation.  Judgmrat  went 
against  the  dty,  and  it  aroeals. 

It  is  contended  In  support  of  the  Judgment 
that  tbe  dty  In  so  omveylng  this  •mtar 
is  acting  In  its  private  and  not  its  govern- 
mental capadty,  and  must  respond  In  dam- 
»eea  tor  tbe  ix^rles  sufficed;  reUanoe  be- 
ing placed  upon  two  cases  from  this  court, 
Hayes  t.  Vancouver,  en  Wash.  636,  112 
Pac.  498,  and  Vittucd  Importli«  Go.  t.  Seat- 
tle, 72  Wash.  192,  130  Pac.  109.  Neither  of 
these  cases  will  sustain  liability  against  the 
dty.  In  the  Vancouver  Case  it  was  held  that 
a  d^  is  liable  for  damages  resulting  to  a 
pnqp^ty  owner  by  &)oding  bis  inemlses  In 
pumpliw  vrator  into  a  sewer  in  an  endeavor 
to  remove  an  obstruction,  tbe  reasoning  be- 
ing that  tbe  act  was  a  direct  trespass  for 
whidt  liability  would  rest  upon  the  dty  upon 
the  same  prlndiAe  as  if  tbe  act  had  been  pei^ 
formed  by  a  private  individual,  the  du^  of 
the  dty  to  keep  its  sewer  in  repair  being  a 
niinlstuial  and  not  a  governmental  duty,  for 
the  breach  of  which  an  action  vrlll  lie.  This 
doctrine  was  first  announced  In  Sutton  v. 
Snohomish.  11  Wash.  24,  89  Fac  273,  48  Am. 
St.  Kvp.  847,  and  has  bem  nnlAmnly  follow- 
ed. Hewitt  V.  Seattle.  62  Wash.  377, 113  Pac. 
1084.  82IaB.A.(N.  S0632.  In  the  Seattle 
Case  it  was  hdd  that  a  dty  owes  to  PTOl>er^ 
owners  the  duty  of  a  reasonable  insFpectlon 
of  its  sewers  and  is  liable  for  damages  caus- 
ed by  obstructions  and  overflow,  Beferring 
to  this  duty  It  was  there  said: 

"It  Is  well  settled  that  a  municipal  corpora- 
tion is  not  an  insurer  of  the  condition  of  ita 
sewers,  and  that  to  charse  it  witii  damages  oc- 
casioned by  an  obstrucaon  therein  negligence 
must  be  shown.  This  proposition  is  not  con- 
troverted. It.is  so  well  known  as  not  to  require 
the  citation  of  authority  in  Its  support." 

ThA  Injury  here  sustained  was  not  caused 
by  any  direct  or  positive  act  of  tbe  dty  or 
Its  servants  nor  was  It  the  result  oC  ne^- 
gence  In  original  construction,  but  so  far 
as  we  are  advised  by  the  record.  It  VFas  the 
result  of  natural  conditions,  the  pcobaMllty 
of  which  was  as  well  known  to  respondent  at 
tbe  time  it  obtained  its  franchise  to  tunnel 
beneath  these  flumes  as  it  was  to  the  dty, 
and  for  the  bai^tening  of  which  it  must  be 
held  to  have  accepted  the  risk.  When  re- 
spondent uncovered  Its  pipes  to  repair  thun 
It  was  found  that  the  flumes  had  sagged  and 
leaked,  permitting  the  water  to  percolate 
down  and  upon  the  steam  pipes.  It  Is  admit- 
ted that  the  soli  underneath  tbe  flumes  Is  of 
a  gravelly  and  poms  nature,  and  it  is  fur- 
ther shown  that  re8p<mdait'S  construction 


4pa»ror  oUht  eases  sw  sain*  topio  sad  KBT-HUHSKR  In  aU  Kajr-Numbsrsa  Dlsests  Mid  laOexss 


Digitized  by 


Google 


342 


149  PACIFIC 


REPORTER 


(WaBb. 


was  In  the  winter  and  spring,  vrhm  the 
ground  wae  frozen,  and  that  it  would  be  Im- 
possible to  flu  and  tamp  tbls  frozen  ground  so 
thnt,  when  thawed,  It  would  not  settle  under- 
neath the  flumes.  It  is  also  shown  that  the 
effect  of  tlie  excavation  beneath  the  flumes 
would  hare  a  tendency  to  cause  the  flumes 
to  settle  and  sag.  This,  It  seems  to  us,  es- 
tablishes the  fact  that  respondent's  Injury 
was  the  result  of  natural  conditions  which 
it  was  Its  duty  to  guard  against,  and,  not 
baring  done  so,  it  cannot  fasten  liability 
upon  the  city  for  the  happening  of  that  which 
was  a  natural  result  and  should  hare  been 
anticipated.  These  facts  determine  the  rule 
of  nonliability  upon  the  part  of  the  dty  Cor 
the  injury  suffered  by  respondent. 

The  case  being  determined  upon  the  facts, 
we  refrain  from  any  discussion  of  the  ques- 
tion as  to  whether  the  city  In  the  construc- 
tion and  maintenance  of  these  flumes  acts 
in  a  proprietary  or  gorerumental  capacity, 
as  such  determination  is  not  necessary  to  the 
flnal  dlBpositi<m  of  the  case. 

The  Judgment  is  rerersed,  and  the  cause 
remanded,  with  Instructions  to  dismiss. 

CROW,  MAIN,  ELLIS,  and  FULLERTON, 
J3.,  concur. 

WILLIAMS  T.  WILLIAMS.    (No.  12238.) 
(Supreme  Court  of  Washingtou.  June  21, 1915.) 
DivoBCE  ^»252— Allowances— Disposition 

or  I'BOPEBTY. 
In  a  wife's  action  for  divorce,  granted  on  the 
ground  of  defeodant's  cruel  aud  iahumao  treat- 
ment, where  it  api>eared  that  prior  to  the  mar- 
riage she  owned  some  houscliold  goods  and  fur- 
niture which  was  used  by  them  during  their 
married  life,  and  bad  owned  land  sold  at  a  value 
of  ;51,2UO  in  exchange  for  and  in  part  payment 
of  an  automobile  which  tbe  parties  had  pur- 
vhused  for  $2,400,  and  that  defendant,  prior  tu 
the  marriage,  agreed  to  make  ample  provision 
for  her  and  to  educate  her  aon  and  her  adopted 
daugliter,  but  failed  to  do  so,  that  defendant 
owne<l  fuur  separate  tracts  in  Nebraska  valued 
at  $70,000,  with  incumbrances  of  $13,000,  unin- 
cumbered city  property  in  that  state  valued  at 
$2,DO0,  and  several  city  lota  in  this  state  valued 
above  incumbrances  at  about  $37,000,  and  that 
his  children  were  all  grown  to  irature  years,  an 
award  to  plaintiff  as  her  separate  estate  of  tbe 
household  goods,  the  automobile,  the  city  resi- 
dence property,  another  city  tract,  and  a  town- 
ship tract,  all  valued  at  $24,800  above  incum- 
brances, in  view  of  the  advantage  of  the  trial 
judge  wbo  saw  the  parties,  heard  them  testify, 
and  knew  their  respective  needs  aud  resources, 
on  trial  de  novo  would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  g§  713-715;   Dec.  Dig.  «=>252.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Humphries,  Judge. 

Action  for  divorce  by  May  E.  Williams 
against  Paris  A.  Willtems.  Decree  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Byers  ft  Byeis,  of  Seattle,  for  appellant 
Heeler  ft  SulUran,  of  Seattle,  for  respondent. 

CROW,  J.  This  is  an  action  ft>r  dlvoroe, 
oommenced  by   May  B.  Williams  against 


Paris  A.  Williams.  From  a  decree  In  plain- 
tiffs favor,  the  defendant  has  appealed. 

On  August  30,  1910,  appeUant,  then  62 
years  of  age,  and  respondent,  then  36  years 
of  age,  after  a  brief  courtship,  were  married 
in  Seattle,  Wash.  Both  parties  had  been 
previously  married  and  had  children.  Ap- 
pellant lias  lai^e  property  holdings  In  this 
state  and  in  tlie  state  of  Nebraska.  Respond- 
ent owned  6  acres  of  land  near  Lake  Wash- 
ington, which  were  disposed  of  as  hereinafter 
stated.  Subsequent  to  the  marriage  appel- 
lant buUt  a  residence  on  certain  lots  in  the 
city  of  Seattle,  which  be  conveyed  to  re- 
spondent, and  which  they  occupied  as  a 
home.  Respondent  commenced  this  action  on 
July  26,  1913.  After  hearing  the  evidence, 
the  trial  Judge,  In  substance,  found  that  ap- 
pellant had  been  guilty  of  cruel  aud  inhuman 
treatment  towards  respondent;  that  he  had 
been  guilty  of  personal  indignities  rendering 
her  life  burdensome;  that  he  was  stingy, 
miserly,  [>enurious,  and  quarr^some;  that 
during  their  entire  married  life  he  had  pro- 
vided respondent  with  but  one  blue  serge  suit 
and  one  dress;  that  on  one  occasion  when 
she  asked  for  money  to  purchase  needed  un- 
derwear for  herself  and  her  adopted  daugh- 
ter he  grudgingly  offered  her  $1  and  a  car 
ticket  for  that  purpose;  and  that  appellant 
was  wholly  wanting  in  human  sympathy,  and 
failed  to  show  any  lore  or  affection  toward 
respondent.  Other  Instances  of  conduct  on 
appellant's  part  tending  to  support  the  alle- 
gations of  the  complaint  were  stated  In  the 
findings.  The  trial  Judge  further  found  that 
prior  to  their  marriage  respondent  owned 
some  household  goods  and  furniture  which 
were  used  by  the  parties  throughout  their 
married  life;  that  she  also  owned  the  6-acre 
tract  of  land  above  mentioned,  located  about 
three-fourths  of  a  mile  from  Woodinrllle, 
which  was  sold  at  the  value  of  $1,200  in  ex- 
change for  and  part  payment  on  an  automo- 
bile which  the  parties  purchased  for  $2,400; 
that  aiM>^iant  owned  860  acres  of  tillahle 
land  in  four  separate  tracts  In  the  state  of 
Nebraska,  of  the  total  value  of  $70,000,  sub- 
ject to  mortgages  amounting  to  $13,500 ;  tliat 
he  owned  certain  unincumbered  dty  property 
In  Nebraska  of  the  value  of  $2,500;  and  that 
he  owned  the  following  real  estate  in  the 
state  of  Washington:  (a)  Lots  5  and  6  in 
block  L  of  William  H.  Bell's  lifth  addition 
to  the  dty  of  Seattle,  situate  at  the  south- 
east corner  of  Fourth  avenue  and  Battery 
street,  designated  In  the  record  as  the  Bat- 
tery street  property,  of  the  aptwoxfmate  val- 
ue of  $30,000,  subject  to  a  mortgage  of  $5,000 
and  special  assessmentb  fOr  about  $11,681,  the 
net  valu^  of  the  property  over  and  above  In- 
cumbrances being  $13319.  (b)  The  east  66 
feet  of  the  south  10  feet  of  lot  6  and  the  east 
65  feet  of  lot  7  in  block  46,  Terry's  First  od- 
ditlmi  to  the  city  of  Seattle,  designated  in 
tbe  record  as  tbe  James  street  property,  lo- 
cated at  tbe  northeast  corner  of  Sevtoith 
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vnm»  and  Jamea  street,  ct  the  approximate 
ralne  of  ^,000,  Einbject  to  a  mortgage  of 
$7,000,  the  net  value  over  and  above  tlie  tn-^ 
cumbrance  being  $12,500.  (c)  Lota  1  to  22, 
liicliulre.  of  block  6  of  Bnms*  addition  to  the 
dty  of  Seattle,  deaUinated  In  the  record  as 
the  Green  Lake  property.  Lots  1  to  18  are 
vacant  and  nnlmproved.  Lots  19  to  22,  incln- 
slTe.  are  the  property  on  which  the  home  la 
located  whwe  appellant  and  reapondent  re- 
sided at  the  time  of  the  commencement  oi 
thla  action.  The  aggregate  valne  of  the  lota 
1  to  22,  together  with  the  honae  and  honae- 
hold  gooda  and  effects,  approxlmatea  $16,000, 
aubject  to  a  mortgage  of  $6,000.  the  total 
valve  over  and  above  the  Incumbrances  be- 
ing $10,000.  TUB  iB  the  property  upon  which 
the  residence  was  built  by  appellant,  and 
whldi  was  conveyed  by  him  to  respimdenL 
(d>.  One  hundred  and  sixty  acres  of  land  In 
sections  26  and  30  In  township  22  north  of 
tmnge  1  hi  Pierce  county,  WaahM  deedgnated  as 
the  Pierce  coun^  property.  Thla  property  Is 
of  the  value  of  $1,800,  subject  to  taxes  and 
aasesaments  amounting  to  $300,  leaving  a  net 
value  of  $1,000.  The  trial  Judge  further 
found  that  $2,000  is  a  proper  and  legal  allow- 
ance to  be  made  to  respondent  fbr  attomey*a 
fees,  in  addition  to  $200  allowed  at  the  ctnn- 
mencement  of  the  action;  that  In  the  event 
of  an  ap^'eal  ^2S0  la  a  proper  and  legal 
amount  to  be  allowed  respondent  aa  suit 
money  theretor;  and  that  $10  per  we^  Is  a 
prop«  and  legal  amount  to  be  allowed  ber 
pending  audi  appeal. 

Upon  these  finding^  Che  trial  Judge  entered 
a  decree,  granting  a  divorce  to  respondent, 
and  awarding  her,  as  ber  separate  estate,  the 
honsehold  goods,  the  automobile,  the  Green 
Lake  property,  the  Battery  street  property, 
and  the  Pierce  county  property,  an  attomey'a 
fee  of  $2,000,  $200  suit  money  In  case  of  an 
appeal,  and  $10  per  week  pending  such  ap- 
peal. The  real  estate  thus  awarded  to  re- 
spradent  was  found  to  be  of  the  approximate 
value  of  $24,819  over  and  above  Incumbrancea. 
All  of  the  Nebraska  property  and  the  James 
street  property,  of  the  value  of  about  $71,- 
000  over  and  above  Incumbrances,  were 
awarded  to  appellant,  1^  being  provided,  how- 
ever, that  respondent  should  have  a  lien  on 
the  James  street  property  for  the  attorney's 
fee  and  the  farther  allowance  made  in  the 
event  of  an  ai^al. 

Appellant  makes  numerous  assignments  of 
error,  some  predicated  on  the  rejection  and 
admission  of  evidence.  We  have  only  con- 
sidered evidence  which  we  regard  as  compe- 
tent and  admissible,  and  find  that  no  evidence 
was  excluded  to  appellant's  prejudice^  After 
a  careful  examination  of  all  the  evidence, 
which  Is  conflicting,  we  are  unable  to  con- 
clude, upon  a  trial  de  ndvo,  that  it  does  not 
preponderate  in  favor  of  the  findings  made 
by  the  trial  Judge,  vAlch  we  now  sustain. 
Appellant's  principal  contention  is  that  the 
allowances  made  to  respondent  are  excessive, 


and  that  the  same  ahoalA  be  materially  re- 
duced. At  first  blush  it  might  seem  that 
the  allowance  is  liberal,  but  when  we  come  to 
examine  the  entire  record  we  fall  to  see  that 
we  could  nwke  any  material  change  and 
And  support  in  the  record  for  so  doing.  The 
evidence  shows  that,  prior  to  their  marriage, 
appellant  agreed,  not  only  to  make  ample 
provision  for  respondent,  but  also  to  educate 
her  son  and  her  adopted  daughter,  both  of 
whom  were  minors;  that  he  entirely  teiled 
to  do  so  with  the  exception  that  he  gave  the 
daughter  a  few  months'  schooling;  that  the 
aon  waa  compelled  to  earn  his  living,  paying 
board  to  appellant,  and  that  he  also  provided 
clothing  and  other  assistance  for  his  mother. 
Respondent  at  all  times  seems  to  have  con- 
ducted heraelf  as  a  dutiful  and  faithful  wlfa 
8be  folthfully  attended  to  ber  household  and 
domestic  duties,  and  no  serious  complaint  ia 
made  of  her  conduct  In  any  regard.  She  haa 
a  young  son  and  adopted  daughter.  Apprt- 
lant's  children  are  all  grown  and  of  mature 
yeara.  He  atiU  has  property  of  great  value, 
capable  of  producing  a  good  incom&  The 
property  awarded  to  reapondent  is  burdened 
with  heavy  incnmbrancea.  After  she  cares 
for  them  her  income  will  be  materially  limit- 
ed. Only  by  jnndent  management  and  the 
exercise  of  economy  will  she  be  able  to  dis- 
charge the  llena  and  protect  her  equities.  An 
award  of  mon^  to  reapondent  in  Ueu  of  the 
real  estate  might  do  a];^lant  a  a^lous  in- 
justice, compelling  him  to  sacrifice  consider- 
able property  to  make  payment.  In  view  of 
the  fact  that  the  trial  Judge  saw  the  parties, 
heard  them  testify,  knew  their  respective 
needs  and  resources,  and  made  anch  a.  divi- 
sion aa  to  him  seei&ed  Just  and  proper,  we 
have  concluded,  after  a  careful  examination 
ta  the  evidence  npon  a  trial  de  novo,  that  we 
will  not  diatnrb  the  award  whlcb  he  has 
made. 

The  Judgnnot  la  afltened. 

H0BBI8,  0..J.,  and  ELLIS,  MAIN,  and 
FULLBUTON,  JJ.,  concur. 


RYAN  T.  IKJWELL.    (No.  12258.) 

(Supreme  Oonrt  of  Washington.    June  16, 
1015.) 

1.  EvmiNoa  «S3D136  —  EvinaNOB  of  Otmer 

Tbansaction  B— Fraud. 

In  an  action  by  the  holder  of  a  contract  to 
paTC  city  streets  to  recover  overpayments  made 
for  materials  on  the  ground  of  fraud,  evidence 
that  defendant  bad  used  the  aame  meaoK  to  de- 
fraud other  contractors  to  whom  be  had  fur* 
nisbed  material  held  admissible,  as  showing  a 
general  scheme  to  defraud. 

lEd.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  H  302,  801,  404.  406;  Dae.  Dig.  «o» 

2.  WlTNBBSBS  ^268— OBOSS-EXAHZnATZOH— 

Evidence-  in  Rebuttaj;» 

In  an  action  to  recover  overpayments  fraud- 
ulently obtained,  evidence  on  cross-examination 
as  to  certain  discounts  made  on  the  contract  was 
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competent  to  show  that  the  discount  was  equal 
to  the  entire  profit  on  ibe  contract;  the  witness 
having  testified  that  the  discount  was  given  to 
avoid  trouble,  rather  than  becanse  the  fraud 
had  been  discovered. 

[Bd.  Note.~For  other  caaei,  see  Witnesses, 
Cent.  Dig.  SS  831-M8,  950;  Deo.  Dig.  «=> 
268.] 

8.  Patuent  ®=>89— Etidencb—Recbiptb. 

Where  plaintiff  sued  to  recover  overpay- 
ments made  for  materials  purchased,  on  the 
ground  that  defendant  manipulated  a  delivery- 
man's  pad,  bound  In  tablet  torm,  upon  which 
the  material  was  entered  as  it  was  delivered,  bo 
as  to  increase  the  number  of  duplicates,  ei- 
ther the  receipts  or  the  dnpllcates  were  admia- 
sible  to  prove  the  fact  of  such  fcaiululent  ma- 
nipulation. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  8S  291-206;  Dec  Dig.  «=»89.] 

4.  AcoouHT  STArrED  ^1  —  What  Cohbxi- 

TUTEs— Monthly  SETTLEMtNT. 

In  an  action  to  recover  overpayments  for 
material  furnished,  that  plaintiff  and  defendant 
compared  statements  monthly,  and  made  set- 
tlement tfaeEeof,  did  not  make  snch  settlement 
accounts  stated,  so  as  to  estop  plaintiff  from 
showing  the  real  facts  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Geot.  Dig.  H  1-8;  Dec.  Dig. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Mltdiell  OUUam,  Judge. 

Action  by  T.  Ryan  against  S.  L.  Dowell. 
From  a  Jadgmeut  for  plalntlflt  defendant  ap- 
peals. Affirmed. 

William  Wray,  of  SeatUe,  for  appellant 
Gill,  Hoyt  &  Frye,  of  Seattle,  for  respondent. 

FULLERTON,  J.  In  the  last  half  of  the 
year  1013  the  respondent,  who  was  plaintiff 
below,  paved  certain  streets  of  the  city  of 
SeatUe  under  contract  with  the  city.  In  the 
work  of  paving  be  was  required  to  use  sand, 
gravel,  and  cement,  and  these  he  purchased 
from  the  appellant,  to  be  delivered  as  need- 
ed at  the  place  of  use,  at  prices  per  yard 
for  the  sand  and  gravel,  and  prices  per  bar^ 
rel  for  the  cement,  mutually  agreed  npon. 
During  the  progress  of  the  work  partial  ac- 
countings were  had  monthly  between  the 
parties,  and  payments  were  made  to  the  ap- 
pellant by  the  respondent  on  the  basis  of 
such  accountings. 

As  a  means  of  keeping  an  account  of  the 
quantities  of  materials  delivered,  the  ap- 
pellant furnished  his  dellveryman  with  sales- 
man's pads,  bound  In  tablet  form,  with  alter- 
nating white,  yellow,  and  ptixk  slips.  The 
white  and  yellow  slips  were  carbonized  on 
their  backs,  and  the  three  were  so  bound  to- 
gether In  the  pads  that  a  writing  on  the 
white  slip  would  reproduce  in  the  same  rela- 
tive position  on  the  yellow  and  pink  slips. 
On  the  delivery  of  materials  of  any  sort 
the  kind  and  quantity  thereof  would  be  writ- 
ten on  the  white  slip  by  the  dellveryman. 
The  pad  would  then  be  handed  to  the  per- 
son receiving  the  material,  who  would  write 
his  name  on  the  white  slip  as  a  receipt.  The 
yellow  duplicate  would  then  be  torn  from 
the  pad  and  delivered  to  the  receiver,  and  the 


white  and  pink  slips  retained  tea  the  use  of 
the  appellant  Frcm  these  slips  the  quanti- 
ties delivered  between  the  times  of  the  set- 
tlements were  made  up;  the  respondent  rely- 
ing for  the  accuracy  of  the  account  upon  the 
signatures  of  his  foreman  and  aasiatants  as 
they  appeared  upon  the  white  slips,  rather 
than  upon  tlie  duplicate  alipa  delivered  to 
htm.  As  the  work  neared  Its  close,  tbe  re- 
spondent conceived  that  he  bad  been  arer- 
reached  and  defrauded  In  these  partial  set- 
tlements;  that  the  actual  qnantltieB  of  aand. 
gravd,  and  cement  d^Urered  was  mucb  less 
than  tbe  claimed  quantities;  and  tbat  be  bad 
been  Induced  to  pay  for  a  large  qnantltT  of 
such  materials  In  acess  of  that  actually  de- 
livered. 

Tbe  present  action  was  InaHtnted  to  re- 
cover tbe  orerpaymeats.  On  fbe  trial  the 
respondent's  evidence  tended  to  Btaow  that  be 
had  been  overreatAied  by  the  fraudulent  ma- 
nipulation by  the  dellveryman  of  the  slips  In 
the  pads  mentioned.  As  the  pads  were  pre- 
pared and  put  together  by  the  manufacturer, 
a  writing  on  the  white  slip  would  reproduce 
only  on  the  succeeding  yellow  and  pink  sUps. 
But  it  was  found  that  by  removing  tbe  pink 
dllps  the  writing  on  the  white  slip  could  be 
made  to  reproduce  on  two  or  more  succeed- 
ing white  and  yellow  slips,  thus  duplicating 
the  signatures  on  the.  white  slips,  and  ena- 
bling the  appellant  to  turn  in  two  or  more 
such  slips  for  a  single  delivery;  that  such 
slips  were  actually  duplicated  by  the  process 
mentioned  and  afterwards  turned  In,  ena- 
bling the  appellant  to  receive,  as  the  jury 
found,  an  excess  payment  for  the  three  arti- 
cles mentioned  of  the  sum  of  $2,000. 

[1]  In  the  course  of  the  trial,  over  the  ob- 
jection of  counsel,  the  respondent  was  per- 
mitted to  show  that  the  appellant  had  used 
the  same  means  to  defraud  other  contractors 
with  whom  he  had  contracts  to  furnish  sand, 
gravel,  and  cement  who  were  engaged  In 
making  street  Improvements  In  the  city  of 
Seattle  at  the  time  the  respondent  was  so  en- 
gaged, and  was  also  permitted  to  show  by  a 
witness  who  iiad  formerly  been  an  employ^ 
of  the  appellant,  tliat  the  witness  had  ma- 
nipulated tbe  pad  bCtolts  in  the  manner  In- 
dicated on  one  such  contract  under  the  ex- 
press direction  and  Instruction  of  the  appel- 
lant Zt  is  the  appellant's  contention  that 
this  testimony  was  erroneously  admitted,  on 
the  principle  that  in  civil  as  well  as  in  crim- 
inal actions  evidence  of  the  commission  of  an- 
other act  of  fraud  or  crime  is  not  admissible 
to  prove  the  fraud  or  crime  charged.  The 
case  of  McKay  v.  Russell,  3  Wash.  378,  28 
Pac.  008,  28  Am.  St  Rep.  44,  ta  cited  as  sus- 
taining the  contention.  That  was  an  action 
to  recover  money  paid  on  a  contract  for  the 
sale  of  real  estate  on  the  ground  that  tbe 
ccmtract  was  procured  by  fraudulent  repre- 
sentations. It  was  held  that  It  was  not  com- 
petent to  show  that  in  a  similar  transaction 
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with  andtber  person  had  inlor  thereto  the  de- 
fendant had  made  like  mlarepresentatloDs. 
It  would  ■eem  on  first  Impression  that  tbe 
case  might  he  In  pointy  but  the  ree^ndent 
calls  attention  to  the  case  of  TaUma  Valley 
Bank  r.  McAllister,  87  Wash.  568,  79  Pac. 
1110, 1  L.  K.  A.  (N.  S.)  1075, 107  Am.  St  Bep. 
828.  where  an  exception  to  the  general  rule 
announced  in  the  earlier  case  was  noticed, 
and  makes  the  datm  that  the  present  case 
falls  within  the  exee^oa.  The  last  dted 
case  was  an  action  upon  a  ivomlssorr  note. 
The  detotae  was  that  the  indorsement  there- 
on by  which  alone  the  deCttidsnt  coold  be 
bound  was  not  written  by  the  defendant  as 
an  indorsement  of  the  note,  but  was  written 
In  the  belief  that  he  was  signing  another  in- 
stmment  not  creating  a  liability,  for  which 
Inatmment  the  persons  conducting  the  trans- 
action had  f  randnlentiy  snbstituted  the  note. 
It  was  held  admissible  to  show  that  the  same 
parties^  iff  similar  methods,  at  about  the 
Mune  time,  had  procured  IndorsemMitB  of 
notes  from  other  persons.  In  dlstingutdilng 
tbe  cases  fills  language  was  used: 

"It  is  insisted  by  the  appellant  that  this  tes- 
tlmony  was  inadmissible,  and  reliance  Is  placed 
upon  the  case  of  McKay  t.  Bussell,  3  Wash. 
878.  28  Pac.  908^  28  Am.  St  Bep.  44;  and  it 
nd^t  appear  at  first  blnsh  that  that  case  was 
in  point  In  faror  of  appellant's  contention.  In 
that  case,  which  was  an  action  to  recorer  mon- 
ey paid  upon  a  contract  for  the  sale  of  real  es- 
tate, on  tiie  groand  that  the  sale  was  procured 
by  naudnlent  representationB,  it  was  held  that 
ft  was  inadtoissible  to  show  that,  in  a  similar 
transaction  prior  thereto,  defendants  had  made 
like  miarepresantatioiis  to  another  party.  But 
an  examinatioD  of  ttiat  case  fails  to  show  that 
there  was  any  testimony  offered  that  would  show 
a  general  scheme  connecting  tbe  transaction 
which  it  was  sought  to  prove  with  the  transac- 
tion which  was  in  issue  in  the  case.  It  is  do 
donbt  true,  as  a  general  proposition,  that  testi- 
mony tending  to  show  that  a  person  has  commit- 
ted another  crime  is  not  admissible  for  the 
purpose  of  showing  the  probability  of  bis  com-! 
miseion  of  the  crime  charged.  But  it  is  equally 
true  that  it  is  competent  to  show  a  general 
scheme  to  defraud,  so  connected  with  the  case 
nnder  consideration,  by  time  and  circumstances, 
that  It  wilt  hare  a  tendency  to  raise  tbe  pre- 
sumption that  tbe  fraud  charged  was  a  part  of 
the  general  scheme  so  proven.  This  court  held, 
in  OudtD  V.  Grossman,  15  Wash.  619,  46  Pac. 
1017.  that,  in  an  action  to  recover  a  sum  of 
money  which  plaintiff  had  been  induced  to  pay 
for  the  purchase  of  a  mine,  in  reliance  upon 
false  representations  of  the  defendants,  evi- 
dence was  admissible  showing  that  tbe  defend- 
ants bed  made  representations  to  other  parties 
than  plaintiff,  and  to  people  in  the  vicinity  gen- 
erally, regarding  the  existence  and  character  of 
the  mine  and  the  value  of  its  ores;  such  repre- 
sentations being  part  of  one  continuous  scheme 
or  transaction  for  tbe  purpose  of  selling  the 
mine  to  any  one  that  could  be  induced  to  buy. 
And  so  in  this  case  the  testimony,  if  tme,  show- 
ed conclusively  a  general  scheme  to  perpetrate 
this  particular  kind  of  a  fraud  upon  the  people 
of  a  certain  neighborhood  at  the  same  time, 
for  the  purpose  of  selling  them  insurance  pol- 
icies. Toe  rule  is  thus  clearly  announced  in  14 
Am.  ft  Eng.  Ency.  Law  (2d  Ed.)  pp.  106  and 
197 :  *A  charge  of  fraud  in  a  particular  trans- 
action cannot  be  proved  by  evidence  of  other  and 
independent  frauds  of  the  party  charged,  though 
in  a  similar  transaction,  unless  it  appears  that 
there  is  such  a  connection  between  the  trana- 


actions  as  to  aa&orize  flie  inference  that  tht 
frauds  are  both  parts  of  a  general  scheme  or 
purpose  to  defraud.  *  *  *  If  the  other  fraud 
as  to  which  evidence  is  offered  Is  umilar  in  cliar- 
acter  to  the  fraud  alleged,  and  so  connected  with 
the  transaction  under  investigation  in  point  of 
time  and  otherwise  as  to  reasonably  authorize 
tbe  inference  that  both  frauds  were  in  pursu- 
ance of  a  general  scheme  or  purpose  to  defraud 
in  such  cases,  the  evidence  is  admissible.  This 
is  well  settled  as  a  general  rule,  though  in  its 
application  there  is  not  entire  unanimity  in  the 
cases.  The  chief  reason  for  admitting  evidence 
of  other  frauds  in  such  a  case  as  that,  where 
transactions  of  a  similar  character  by  tbe  same 
party  are  closely  connected  in  time,  the  inference 
is  reasonable  uiat  they  proceed  from  the  same 
motiTe.' " 

The  present  case,  we  think,  fftlls  within 
the  rule  of  the  later  case,  rather  than  thS 
rule  of  the  earlier  one^  The  fraud  as  to 
wbidi  the  eridence  was  offered  was  similar 
In  point  of  time  and  circumstance  to  the 
fraud  alleged,  and  reasooably  authorised  the 
interoice  that  each  of  the  frauds  was  in  pur^ 
Buance  a  general  scheme^  and  prooeeded 
from  the  same  motive. 

[2]  In  the  crosa-examlnatlon  of  a  Mr.  Grov- 
er,  a  witness  for  tbe  appellant*  tbe  followlug 
appears: 

"Q.  Now,  In  the  Normlle  ft  Petler  account, 
where  you  allowed  them  30  yards  out  of  147  or 
150  approximately,  that  allowance  of  30  yards 
would  more  than  eat  up  any  profit  you  could 
make  on  tbat  job,  wouldn't  It? 

"Mr:  Wray:  Tbat  Is  objected  to  as  calling 
for  a  conclusion. 

"The  Court:    Objection  overruled. 

"A.  I  don't  think  so.  Q.  In  other  words, 
there  is  more  than  25  pw  cent.  i>rofit  In  the 
sand  and  gravel  business? 

"Mr.  Wray :  That  is  objected  to,  If  tlie  court 
please. 

"The  Court:   Objection  overruled. 

"Mr,  Wray :    I  desire  an  exception. 

"Q.  What  Is  your  answer  to  that?  A.  I  don't 
suppose— no;  it  wouldn't  he  aU  the  pro6t.  It 
wouldn't  leave  very  mnch  to  us,  though.  Q. 
There  would  be  some  profit  after  the  25  per 
cent,  was  allowed,  would  there?  A.  Well,  yes; 
he  said  he  would  allow  the  whole  thing,  though, 
rather  than  have  a  dispute  over  it." 

This  Is  assigned  as  error  because  not  prop- 
er cross-examination.  But  we  think  it  prop- 
er crosa^xamlnatlon.  The  witness  bad  en- 
deavored to  make  It  appear  that  the  discount 
concerning  which  he  was  testifying  was  giv- 
en to  avoid  tronble,  rather  than  because  du- 
plicates In  the  account  slips  had  been  discov- 
ered, and  clearly  It  was  competent  as  com- 
bating the  reason  given  to  show  that  tbe  dis- 
count made  was  equal  to  the  entile  iwoflt  on 
the  contract 

[S]  The  respondent  was  also  permitted, 
over  tbe  objection  of  tbe  ai^raUant,  to  intro- 
duce in  evidence  certain  of  the  yellow  slips 
delivered  to  tiiem  claimed  to  be  duplieates  so 
tbat  the  Juiy  might  themselves  make  a  cou- 
pa risen.  We  can  see  no  error  in  the  court's 
ruling.  The  very  Que^m  in  dispute  was 
whether  oert^  at  the  reoelpte  bad  been  du- 
plicated, and  either  the  receipts  fliemaelTes, 
or  their  duplicate  copies  made  by  tbe  appel- 
lant were  admisaible  to  pioTe  the  tact 
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[4]  The  court  gave  to  the  Jury,  among  oth- 
ers, the  following  Instructions: 

"If  you  find  from  the  evidence  that  the  white 
elipa  obtained  by  the  defendant,  or  any  of  them, 
were  obtained  by  fraud,  and  did  not  represent 
material  actually  delivered,  then  you  are  at  lib- 
erty to  disregard  the  account  of  the  defendant 
and  estimate  the  amount  of  material  actually 
famished  by  defendant  to  the  plolntifE  from  the 
other  evidence  in  the  case." 

There  was  evidence  tending  to  show  that 
the  bookkeepers  of  the  rrapectlTe  parties  met 
monthly  during  the  coDttnnance  of  the  con- 
tract and  cheeked  over  the  slips  sbowing  the 
amount  of  materials  deliver^  np  to  the 
times  of  the  meetings,  and  agreed  upon  the 
quantities.  It  la  the  appellant's  contention 
that  the  agreements  became  accounts  stated, 
and  that  the  court's  Instruction  was  errone- 
ous, In  that  It  permitted  the  Jury  to  regard 
them  otherwise  than  as  conclusive  between 
the  parties.  But,  aside  from  the  fact  that 
we  think  the  evidence  shows  that  these  agree- 
ments were  bat  tentative,  at  best,  the  re- 
spondent alleged  that  by  reason  of  fraud  per- 
petrated by  the  aiHiellant  In  relation  to  the 
slips  on  which  the  settlements  were  based  he 
was  misled  into  believing  that  a  grmter 
quantity  of  materials  had  been  delivered 
than  was  actually  delivered.  Clearly,  under 
these  circumstances,  the  respondent  was  not 
eetopiied  from  phowlng  the  truth. 

There  is  no  error  In  the  record,  and  the 
Judgment  will  stand  aflSrmed. 

MORRIS,  a  J.,  and  ELLIS>  MAIN,  and 
CROW,  JJ.,  concur. 


ARPAGAU8  eC  al.  t.  WASHINGTON  WA- 
TER POWER  CO. 

(Supreme  Court  of  Washington.    June  19, 

1.  Street  Railboads  «s»85  —  Operation  — 
Right  of  Way. 

Street  cara  being  operated  upon  fiied  tracka 
have,  in  a  sense,  a  risht  of  way  over  that  part 
of  tbe  street  upon  wbich  the  tracka  are  laid, 
thouRh  tbe  rights  of  drivers  of  vehicles  and 
street  cars  are  rcciprofal;  each  being  bound  to 
due  regard  for  the  rights  and  safety  of  the 
other. 

lEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  81  183,  105;  Dec.  Dig.  «s» 

2.  Street  Railroads  ^ftl— Operation— Du- 
ties of  Motorman. 

A  motorman  in  charge  of  a  street  oar  is  en- 
titled to  assume  that  a  traveler  will  use  due 
care  for  his  own  safety,  and  need  not  stop  tbe 
car  until  he  sees  the  other  in  apparent  danger, 
fKd.  Note.— For  other  cases,  see  Street  Rail- 
roHds,  Cent,  Dig.  fS  105-200;  Dec.  Dig.  ®=> 
93.] 

3.  Street  Railroads  0»93— Operation— Dd- 
lY  OF  Traveler. 

A  motorman  is  entitled  to  assume  that  a 
traveler  on  a  highway  will  not  turn  abruptly  in 
front  of  a  moving  car. 

[Kd.  Note.~For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  H  19&-200:  Dec.  Dig.  ^ 
93.]  j 


4.  Street  Railroads  4e»99  —  iHJtraucs  to 
Persons  on  Tbacks— Contributobt  Negli- 
gence. 

Where  deceased,  in  crossing  a  street,  pur- 
sued a  diagonal  course  and  pulled  liis  team  in 
front  of  an  urproaching  car,  which  he  could 
have  seen  or  heard,  had  he  looked  or  liatened. 
he  was  guilty  of  contributory  negligence,  as  a 
matter  of  law. 

[Ed.  Note.— For  other  caMS,  see  Street  Rail- 
roads, Cent  Dig.  SS  209-216;  Dec  Dig.  ®=» 
99.] 

6.  Street  Railroads  «=s>98  —  Injuries  to 
Persons  on  Traces. 

I'edestrians  are  held  to  no  higher  dnty  in 
crossing  street  car  tracks  tiian  those  in  charge 

of  vehicles. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  8f  204-208;  Dec  Dig.  «» 
98.] 

6,  Street  Railroads  <S=>104  —  Actions  — 
Willful  and  Wanton  Injury. 

Where  a  driver  who  was  not  on  the  tracks 
pulled  in  front  of  an  approaching  car,  and  was 
struck,  recovery  for  bis  death  cannot  be  bad 
on  tbe  theory  that  tbe  motorman  was  guilty 
of  willful  and  wanton  negligence;  the  facta  sur- 
rounding tbe  in  j  uries  not  show  ing  that  tbe 
motorman  could  have  anticipated  tbe  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  8  220;  Dec.  Dig.  «=»104.J 

Holcombi  J.,  dissenting. 

Department  1.  Appeal  from  Snp»lor 
Court,  BpokoDA  County ;  Bruce  Blake,  Judgft 

Action  by  Emily  Axingaus  and  others,  bf 
their  guardian  ad  litem,  against  tbe  Washings 
ton  Water  Power  Company.  From  a  Judgment 
for  plalnUffB,  defendant  a[^)eal8.  Reversed. 

Post,  Avery  &  Hlgglns,  of  Spokane,  toe  ap- 
pellant John  M.  Bunn  and  Turner  &  Oera^- 
ty,  all  of  Sp(Aane,  for  respondents. 

CHADWICK,  J.  About  7  o'clock  in  the 
evening  of  August  21, 1913.  Alois  Arpagaus,  50 
years  old,  and  engaged  In  a  small  way  In  the 
transfer  business  in  the  dty  of  Spokane,  was 
returning  after  a  day's  work  to  his  borne. 
His  way  led  from  Munroe  street  west  on  Col- 
lege avenue  to  Walnut  street  Walnut  street 
runs  north  and  south  and  College  avenue  east 
and  west  He  turned  north  on  Walnut  street. 
The  testimony  Is  conflicting  as  to  whether  be 
was  driving  fast  or  slow.  Witnesses  for  tbe 
plalutlCfs  say  that  he  was  walking  his  horses, 
that  be  was  Jogging  along,  that  he  was  going 
at  a  slow  trot,  whereas  some  of  the  witnesses 
for  the  defendant  say  that  be  was  driving  at  a 
fast  trot  There  is  a  Jog  in  Walnut  street  at 
Broadway,  one  block  north  of  College  avenue. 
Walnut  street  north  of  Broadway  is  about  40 
feet  west  of  the  point  where  It  Intersects  the 
south  line  of  Broadway,  so  that  the  west  line 
south  of  Broadway  is  approximately  the  east 
line  north  of  Broadway.  When  Arpagaus 
reached  the  comer,  he  turned  west  or  to  the 
left,  intending,  as  It  Is  presumed,  to  pursue 
his  way  north  on  Walnut  street  There  Is 
testimony  to  show,  and  it  Is  supported  by  the 
physical  fact,  that  be  did  not  drive  straight 
across  the  car  tracks,  but  drove  to  the  south 
of  the  north  or  west  bound  track.   As  be 
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att»npted  to  cross  the  track;  hU  team  was 
struck  by  one  of  appellant's  street  cars.  He 
was  thrown  from  his  wagon  and  killed.  This 
action  was  brought  to  recover 'damages.  A 
verdict  wbb  rendered  in  favor  of  respondents. 
The  case  was  brought  here  upon  appellant's 
challeoge  to  the  sufficiency  of  the  evidence; 
the  point  being  raised  by  a  motion  for  a  Don- 
snlt,  a  motion  for  a  directed  verdict,  motion 
non  obstante,  and  for  a  new  trial. 

There  Is  no  evidence  tending  to  show  that 
the  motonaan  was  Incompetent,  or  that  the 
car  was  driven  at  a  faster  rate  of  speed  than 
allowed  by  the  city  ordinances.  Ibe  trial 
^dge  h^d  that  there  was  no  evidence  suffi- 
cient to  raise  an  Issue  as  to  the  sounding  of 
a  gong  or  warning.  There  Is  no  doubt  that 
the  usual  warnings  were  f^ven.  80  the  only 
queintion  remaining  Is  whether,  from  a  con- 
sideration of  all  the  facts,  the  car  was  driven 
without  regard  for  the  rights  of  the  decedent 
and  the  traveling  public,  and  whether,  If  it 
was  so  negligently  driven,  Arpagans  was 
guilty  of  contributory  negligence. 

There  is  some  testimony  which,  coupled 
with  the  physical  facts,  might  be  convincing 
to  a  Jury;  and,  under  the  settled  rule  and 
the  statute,  we  feel  bound  to  say  that  the 
question  of  n^Ugence  was  one  for  the  jury, 
and  that  Its  verdict  has  foreclosed  this  ques- 
tion. 

This  brings  us  tO  the  remaining  question 
whether  the  deceased  was  guilty  of  contribu- 
tory negligence. 

Each  side  cites  many  cases  to  sustain  their 
*  contention,  but,  as  we  have  so  often  said,  au- 
thority is  of  little  value  In  cases  of  this  kind. 
Each  case  rests  upon  Its  own  facts,  miese 
being  established,  it  Is  a  question  of  principle 
rather  than  cases. 

[1-41  ^e  testimony  on  both  sides  shows 
that  the  car  was  making  quite  a  noise  as  It 
came  down  the  street  One  of  respcmdents' 
witnesses  testified  that  at  the  middle  of  the 
bloek  the  mottHinan  sounded  the  emergency 
whistle,  loud  and  Unag,  and  that  he,  having 
had  experience  on  street  cars,  know  the 
meaning  to  be  a  danger  alarm.  There  la  also 
testimony  that  the  gong  w>as  sounded  at  least 
a  half  a  block  away,  ^ere  was  a  row  of 
amall  trees  In  front  ot  the  houses  on  the 
sonttt  side  of  Broadway  between  Cedar  and 
Walnut  streets,  but  It  is  likely  that  Arpagaus 
could  have  seed  the  epproacliing  car  when 
25  or  30  feet  south  of  Broadway,  had  he  lott- 
ed. The  seat  of  his  wagon  was  &%  feet  from 
the  ground.  Disregarding  this  possibility,  all 
'  witnesses  agree  that,  when  he  came  <v)poslte 
to  the  south  curb  of  Broadway,  he  could  have 
seen  the  car  several  blocks  away.  One  wlt- 
Dess  testifies  positively  that  Arpagaus  turned 
north  on  Broadway  and  was  south  of  the  car 
track,  and  that  be  suddenly  reined  his  horses 
to  tbe  right  and  in  front  of  the  car.  Two 
others  testify  that  be  pulled  tbe  r^;ht  line  so 
as  to  swing  his  team  direcfly  in  front  of  the 
car.  All  witnesses  agree  that  he  was  turning 
at  right  angles  after  having  gone  some  dis- 


tance west  on  Broadway.  The  rate  of  speed 
at  which  he  was  driving  Is  pertinent  to  the 
question  of  contributory  negligence.  If  he 
was  walking  his  team,  or  driving  them  at  a 
slow  trot,  or  jogging  along,  he  must.  If  he  had 
taken  due  care  to  look,  have  seen  and  heard 
the  approaching  car.  If  be  was  driving  at 
a  t&8t  trot,  he  was  equally  negligent  To 
drive  out  of  a  cross  street  and  ucrms  a  street 
car  track  at  a  fiast  or  reckless  gait  is  In  itself 
negligence  whlcb  will  bar  a  recovery.  Un- 
der this  state  of  facts,  both  decedent  and 
appellant  being  negligent,  the  question  Is- 
What  was  the  proximate  couse  of  the  Injury? 
What  are  the  drcumstancos  but  for  which  the 
accident  w6uld  not  have  happened?  This  In- 
volves an  inquiry  as  to  the  relative  rights  of 
the  drivers  of  vehicles  and  street  cars.  These 
rights  are  mutual  and  reciprocal.  Each  must 
have  a  due  regard  for  the  rights  and  safety 
of  the  other.  Street  cars  being  operated  upon 
fixed  tracks  have,  In  a  sense,  a  right  of  way 
over  that  part  of  the  street  upon  which  the 
tracks  are  laid.  Pantages  v.  Seattle  Electric 
Co.,  55  Wash.  453,  104  Pac  629.  The  motor- 
man  Is  entitled  to  act  upon  the  assumption 
that  a  driver  or  a  pedestrian  will  exer^dse 
due  care  for  his  own  safety.  It  is  not  neces- 
sary for  him  to  stop  the  car  until  he  sees 
that  the  other  is  in  apparent  danger.  Dutenu 
V.  Seattle  Electric  Co.,  45  Wash.  418,  88  Pac. 
756.  And,  further,  that  trafilc  going  parallel 
with  a  car  track  will  not  turn  abruptly  in 
front  of  a  moving  car.  Tbte  we  held  In  tbe 
recent  case  of  Briscoe  v.  Wasblngton-Or^n 
Corporation,  146  Pac.  905.  We  there^  said: 

"By  the  great  preponderance  of  the  evidence, 
both  for  the  appellant  and  for  the  respondent, 
it  was  shown  that  th«  appellant  without  any 
care  for  his  safety,  drove  his  automobile  upon 
the  street  car  track  immediately  In  front' of  tbe 
moving  street  car.  Not  only  by  the  great 
weight  of  the  evidence  of  the  witnesses,  of  whom 
there  were  several,  was  this  fact  shown,  but  all 
the  circumstances  tended  to  show  that  the  ap- 
pellant carelessly  and  negligently  drove  his 
automobile  in  front  of  the  approaching  car,  and 
that  there  was  no  time  for  the  street  car  to  be 
stopped  and  the  accident  avoided.  The  negli- 
gence of  the  plaintiff  was  clearly  established. 
Tbe  only  negligence  claimed  against  the  street 
car  company  waa  that  the  car  was  traveling  at 
an  excessive  rate  of  speed.  But  whether  it  was 
or  not,  there  was  nothing  In  front  of  the  ap- 
pellant to  obstruct  his  view.  The  street  was 
open;  the  street  car  was  in  plain  sight  upon  the 
track;  and  there  can  he  no  doubt  of  the  fact 
that  the  proximate  cause  of  tbe  accident  was 
the  plaintiff's  own  negligence." 

It  was  the  duty  of  Arpagaus  to  look,  to 
take  some  care  for  bis  own  safety.  It  was 
his  duty  also,  knowing  that  the  street  car 
moved  on  fixed  tracks,  to  drive  straight 
across  tbe  tracfe  and  then  turn  to  the  west 
on  Broadway  and  then  nortti  Into  Walnut 
street  If  be  had  done  so,  tbe  accident  would 
not  have  hai^ned,  for  Uie  testimony  shows 
without  question  tiiat  he  had  gone  a  greater 
distance  to  tbe  west  or  the  northwest  than  he 
would  have  gone  bad  he  crossed  the  street  as 
he  should.  Instead  of  doing  that  be  moved 
in  a  way  that  would  naturaUy  Induce  the  be* 
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lief  that  be  intended  to  keep  bis  course  west 
or  Intended  to  allow  tbe  car  to  dear  him  on 
bis  right.  Arpagaus  was  traveling  west  on 
the  wrong  side  of  the  street  or  making  a  cut 
diagonally  to  make  the  Jog  In  Walnut  street 
Whichever  It  was,  he  was  not  In  tbe  place 
where  tbe  law  of  tbe  road  or  oommon  pru- 
dence required  blm  to  be.  Such  conduct  was 
condemned  In  Glfford  v.  Washington  Water 
Power  Oo.,  148  Pac.  11.  Moreover,  the  physi- 
cal facts  ^ve  added  weight  to  the  conclu^on 
that  Arpagaus  tnmed  bis  team  In  front  ot 
the  car  so  abruptly  as  to  make  tbe  acdd^t 
inevitable.  The  "ofl-horee,"  the  one  on  tbe 
right  side,  was  struck  on  the  side  Just  b^lnd 
the  shoulder.  It  was  the  jndgmeiit  of  tbe  of- 
ficer who  arrived  soon  after  the  accident  that 
the  ribs  were  brtrfcen.  The  other  bOTse  was 
not  hurt  The  wagon  was  not  materially  in- 
jured ;  it  was  not  put  out  of  commission.  A 
step  on  tbe  bound  was  bent  The  brake  rod 
and  guard  were  also  slightly  bent  hors- 
es and  team  were  pushed  ahead  a  distance  ot 
30  to  60  feet,  as  the  distance  is  estimated  by 
the  witnesses,  while  th6  car  was  being  stop- 
ped. Scars  on  tbe  aide  of  the  car  indicate 
that  the  slight  damage  to  tbe  wagon  came 
from  this  contact  and  not  from  the  first  im- 
pact, which,  as  we  have  said,  must  have  been 
received  by  tbe  horse. 

It  seems  to  us  that  the  case  falls  within 
the  rule  announced  in  Stuedlng  v.  SeattleT 
Electric  Co.,  71  Wash.  476,  128  Pa&  1058, 
Slipper  V.  Seattle  Electric  Co.,  71  Wash.  279, 
128  Pac.  233,  and  Bowden  v.  Walla  Walla  By. 
Co.,  79  Wash.  184,  140  Pac.  549. 

[S]  Counsel  seeks  to  distinguish  the  first 
two  of  these  cases  by  saying  that  tbey  are  a 
"pedestrian  case."  We  do  not  understand 
that  pedestrians  are  held  to  a  higher  primary 
duty  to  exercise  due  care  for  their  own  safe- 
ty than  drivers  of  vehicles  are.  In  either 
case,  if  the  facts  show  a  want  of  due  care, 
but  for  which  the  accident  would  not  have  oc- 
curred, a  plaintUT  cannot  recover. 

[8]  Neither  does  the  case  fall  within  tbe 
rule  of  willful  and  wanton  injury  or  tbe 
rule  announced  in  Gladen  v.  Seattle,  146  Pac. 
418.  In  such  cases  a  recovery  Is  allowed  be- 
cause of  evidence  that  the  defendant  knew 
or  should  have  known  the  situation  of  the 
plaintiff  and  should  have  controlled  the  agen- 
cy under  his  control  until  the  plalnUff  had 
extricated  himself.  Such  a  case  would  be 
presented  if  Arpagaus  bad  been  driving  on 
tbe  track.  His  danger  would  then  have  been 
known  and  appreciated.  Until  the  moment 
of  the  collision,  there  was  nothing,  at  least 
nothing  appears  In  tbe  testimony,  to  indicate 
that  Arpagaus  intended  to  pull  across  tbe 
track.  Some  of  plaintiffs'  witnesses  testify 
that  in  their  Judgment  the  front  of  the  car 
hit  the  hub  of  the  right  front  wheel.  These 
witnesses  were  100  feet  or  more  from  tbe 
place  the  accident  occurred;  but  ^  we  grant 
that  the  car  did  strike  the  wagon,  it  only 
emphasizes  tbe  fact  that  Arpagaus,  after  pro- 


ceedlDg  west  on  the  wr<nig  side  of  the  street, 
made  a  square  turn  In  front  of  the  street 
car  at  a  time  when  it  was  In  bearing  and  see- 
ing distance.  •  The  testimony  will  not  sustsln 
an  Inference  that  the  mottmnan  should  have 
anticipated  any  danger  to  Arpagaus  until  he 
started  across  the  track. 

Bespondents  rest  their  case  and  se^  to 
distinguish,  our  many  decisions  upon  the 
premise  that  Arpagaus  was  driving  squard; 
across  the  track,  whereas  It  is  certain  that  lie 
was  going  west  on  the  wrong  aide  of  Uh 
street  until  he  abruptly  turned.  His  own  coo- 
duct  was  an  Invitation  to  the  street  car  to 
pursue  its  way,  or,  if  not,  if  he  had  taken 
any  precaution,  he  could  have  seen  or  heard 
tbe  car.  Like  tbe  case  of  Helliescm  v.  Seattle 
Mectrlc  Co.,  66  Wash.  278,  106  Pac  458,  U 
he  bad  been  slower  by  a  few  seconds,  be 
would  luLTo  drlToi  Us  team  Into  the  side  ot 
the  car. 

These  cases  are  unfortunate,  but  we  cannot 
measure  the  law  by  the  consequences  of  the 
accident  Had  the  horse  alone  been  killed,  at 
the  damage  to  the  wagon  been  all  tbe  injor; 
sustained,  we  think  it  would  not  be  serioa^ 
contended  that  a  recovery  ought  to  be  sus- 
tained. 

Our  conclusion  Is  that  the  acddrat  would 
not  have  occurred  but  for  the  contribntoiT 

negligence  of  the  deceased. 

MOBBIS,  C.  J.,  and  MOUNT  and  FAIU 
KEB,  JJ.,  concur. 

HOLCOMB,  J.  I  dissent  I  think  tbe 
qoestlon  of  whether  deceased  was  guilty  of 
C(mtributory  neglij^nce,  under  the  facts  re- 
cited in  the  majority  opinion,  clearly  donai- 
strates  that  that  question  was  one  of  fact  for 
the  Jury,  and  cannot  be  resolvect  as  a  qnestion 
of  law  for  the  court. 


EENWOBTHT  v.  BICHMOMD  et  aL 
(No.  12450.) 

(Supreme  Court  of  Wasbtngton.    June  21, 
1916.) 

1.  HuaSAHD  AHD  WIFE  «=»382— AUBNATIOH 
or  Wms's  AmOTXONS— COlCEUUTT-ADUIr 

TEST. 

A  complaint  for  alienation  of  the  alFectiou 
of  plaiatifrs  wife,  which  alleged  tliat  the  de- 
fendants conspired  together  to  bring  plaintiffi 
wife  to  a  cit7  for  inuDoral  parpoBe&  and  thit 
she  stayed  with  one  defendant  in  a  hotel  room 
in  that  city  from  9 :66  p.  m.  to  11 :30  p.  m.  one 
night,  does  not  charge  an  act  of  adultery,  since 
such  act  must  be  directly  alleged  and  not  mere- 
ly inferred  from  the  pleading. 

[Ed.  Note.— For  other  casra,  see  Husband  asd 
Wife.  Cent  Dig.  |  1128;  De&  Dig.  ^s*33U 

2.  Husband  and  Wife  «=s3333— Auknation 
OF  Affections— Adultery— StJFFicKNCT  or 
Evidence— Opportuhity. 

In  an  action  for  alienation  of  the  affe^ 
tions  of  plaintiff's  wife,  proof  that  she  spent  u 
boor  or  more  In  defendant's  room  in  a  botoi 
without  proof  that  she  was  of  an  adulterous 
disposition  or  that  there  was  no  one  hot  her 
and  defendant  in  the  room,  ts  insufficieot  to  eft- 
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tablieh  adultery,  since  that  £act  cannot  be 
established  b;  proof  of  opportunity  without 
proof  of  an  adulterous  disposition  by  both  par- 
ties. 

 [Ed.  Note. — For  other  cases,  see  Husband  and 

Wife.  Oent.  Dig.  i  1124;  Dec.  Di«.  «»88S.] 

8.  TKIAL  «S9250— Aukhation  ot  Affbotions 

— i  kbtbtjcnonb— adtji.tebt. 

Where  there  was  neither  pleading  nor  proof 
of  adultery  in  an  action  for  alienation  of  the 
affections  of  plaintiff's  wife,  an  instruction  that 
while  the  complaint  did  not  directly  charge 
adultery,  yet  if  the  Jury  found  that  defendant 
and  plaintifTB  wife  occupied  a  room  together, 
they  might  consider  that  fact  in  determining 
whether  the  defendant  was  liable,  was  erroneous 
as  leading  the  jury  to  believe  that  the  complaint 
chained  adultery,  and  if  they  found  that  fact 
that  defendant  was  liable. 

[Ed.  Note.— For  other  oasea,  see  Trial,  Cent 
Dig.  IS  584-586;  Dec.  Dig.  «=»250.] 

Department  1.  Appeal  from  Snperior 
Court,  Walla  Walla  County;  Bdwatd  C 
Mills,  Judge. 

Action  for  alienation  of  bis  wife's  affec- 
tions by  Lu  S.  Kenwortby  against  Frank 
Rldunond  and  another.  Judgment  for  the 
plaintiff,  and  defendants '  appeal.  '  Reversed 
and  remanded. 

Sharpstein  &  Sharpsteln  and  Pedlgo  & 
Smith,  all  of  Walla  Walla,  for  appellants. 
Bader  &  Barker,  of  WaUa  Walla,  and  Leon 
B.  E^worthy,  of  Dayton,  for  respoiulent 

MOUNT,  J.  This  action  was  brought  to  re 
cover  damages  for  the  alleged  alienation  of 
the  affections  of  the  plaintiff's  wife.  The 
case  was  tried  to  the  court  and  a  Jury.  A 
verdict  was  returned  In  favor  of  the  plaintiff, 
and  a  Judgment  was  subsequently  entered 
thereon.  The  defendants  have-appealed. 

The  complaint  alleged  that  L.  8.  Ken- 
worthy  and  Goldle  Kenworthy  were  at  all 
times  therein  mentioned  husband  and  wife; 
that  they  had  been  living  In  Portland,  Or., 
and  were  living  haj^Uy  and  peaceably  to- 
gether, and  had  been  for  many  years,  having 
liad  born  to  them  three  <diUdren,  two  of 
which  are  now  living;  that  the  defendants 
Frank  Richmond  and  Elizabeth  Garrett  con- 
nived and  conspired  together  to  disrupt  and 
break  up  the  home  of  the  plaintiff  and  wife 
and  that  Elizabeth  Garrett  came  to  Portland 
and  stopped  at  their  home,  and  at  imee  began 
to  make  trouble  between  the  plaintiff  and 
wife,  so  much  so  that  the  plaintiff  was  com- 
pelled to  leave  hl»  home;  that  then  and 
thereafter  the  said  Elizabeth  Garrett  pre- 
vailed upon  Goldle  Kenworthy  to  come  to 
Walla  Walla,  Wash.,  and  then  and  there  the 
said  Frank  Richmond  and  Elizabeth  Garrett 
further  conspired  and  connived  with  the  wife 
ot  the  plaintiff  and  Indnced  her  to  send  let- 
ters to  the  sheriff  of  Multnomah  county.  Or., 
falsely  and  derogatorlly  to  the  plaintiff,  ask- 
ing protection  from  him;  that  the  defendants 
conspired  and  connived  together  to  bring 
the  said  Goldle  Kenworthy  to  Walla  Walla 
for  Immoral  pnrpoE>es;  and  on  the  night  of 
January  6,  1914,  within  tiie  city  of  Walla 


Walla,  Wash.,  the  said  Goldle  Kenworthy 
stayed  with  the  said  Frank  Richmond  In  the 
Palace  Hotel  from  9:55  p.  m.  until  11:30  p.  m. 
In  room  10 ;  that  prior  to  the  time  Elizabeth 
Garrett  visited  the  home  of  the  plaintiff  In 
Portland,  the  plaintiff  and  wife  were  getting 
on  happily  together,  but  on  account  of  the 
acts,  persuasions,  fa  Islfl cations,  and  maledlc- 
tlons  of  the  said  defendants  toward  the  plain- 
tiff, be  has  been  caused  the  keenest  mental 
pain  and  anguish  and  financial  embarras.s- 
ment  and  trouble  with  the  state  authorities 
of  Oregon,  and  the  affections  of  his  wife  have 
been  alienated,  to  his  damage  in  the  sum  of 
$10,000.  Wherefore  the  plaintiff  prays  Judg- 
ment, etc. 

The  defendants  appeared  separately  and 
denied  generally  the  allegations  of  the  com- 
plaint At  the  close  of  all  the  evidence,  the 
defendants  requested  the  court  to  Instruct  the 
jury  to  the  effect  that  the  complaint  did  not 
charge  any  immoral  act  or  conduct  on  the 
part  of  Mrs.  Kenworthy  and  the  defendant 
Richmond,  and  that  the  evidence  was  not 
sufficient  for  the  Jury  to  find  that  Mrs.  Ken- 
worthy and  the  defendant  Richmond  had 
committed  adultery  at  any  time  or  place; 
that  the  Jury  should  not  consider  the  com- 
plaint or  the  evidence  upon  that  subject  in 
arriving  at  their  verdict  The  court  reAised 
to  so  instruct  the  Jury,  hot  gave  the  following 
instinctltm : 

"While  the  complaint  In  this  action  does  not 
directly  charge  the  defendant  Richmond  with 
having  committed  adultery  with  the  wife  of 
the  plaintiff,  yet  if  you  find  by  a  preponderance 
of  the  evidence  that  the  defendant  Richmond 
and  the  wife  of  the  plaintiff  occupied  a  room 
in  the  Palace  Hotel  together,  you  may  consider 
that  fact  in  determining  whether  the  defend- 
ant Richmond  is  liable  in  this  case,  and  before 
vou  could  find  that  Richmond  committed  adul- 
tery with  plaintifTs  wife,  the  plaintiff  must  first 
prove  an  adulterous  disposition  on  the  part  of 
Richmond  toward  Mrs.  Kenworthy;  second, 
an  adulterous  disposition  on  her  part  toward 
the  defendant;  and,  third,  the  opportunity  for 
the  gratification  of  this  adulterous  disposition. 
Mere  opportunity  is  not  sufficient,  neither  is 
the  adulterous  disposition  without  the  oppor- 
tunity snfficient;  neither  would  it  be  safilcuent 
to  prove  an  adnltraous  dlspoeition  on  tbe  part 
of  the  defendant,  coupled  with  tbe  opportunity, 
unless  there  is  also  proven  an  adulterous  dispo- 
sition on  the  part  of  the  plaintiffs  wife.  In 
arriving  at  all  these  things  yon  may  consider 
Buch  facts  as  are  in  evidence  before  you  con- 
ceming  tbe  conduct  of  tbe  defendant  Richmond 
and  plaintiff'B  wife,  and  draw  such  reaa(mab]e 
deductions  from  tbe  facts  io  evidence  as  you 
believe  can  reasonably  be  drawn  from  them." 

[1]  It  Is  argued  by  tbe  appellants  that  this 
instruction  is  erroneous,  for  the  reason  that 
It  tells  tbe  Jury  that  the  complaint  charges 
the  defendant  Richmond  with  having  commit- 
ted adultery  with  the  wife  of  the  plaintiff, 
and  authori2es  the  Jury  to  find  from  the 
evidence  that  Richmond  and  the  plaintiff's 
wife  did  in  fact  commit  adultery.  It  Is  plain, 
we  think,  that  tbe  complaint  does  not  charge 
that  the  defendant  Richmond  e<»nmltted 
adultery  with  the  plalntifl's  wife,  and  but  for 
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the  first  part  oi  the  allegation,  to  the  effect 
that  the  defenAantG  conspired  together  to 
bring  Goldle  Kenworthy  to  Walla  Walla  for 
immoral  purposes,  there  would  not  even  be 
an  Inference  of  adaltery.  If  the  plaintiff  in- 
tended to  chai^  that  the  def&ndant  Hlch- 
mond  committed  adultery  with  the  wife  of 
the  plaintiff,  the  allegation  should  bare  stat- 
ed tha^  fact  positively.  We  apprehend  the 
rule  in  cases  for  Alienation  of  affections  Is 
not  different  from  the  rule  in  actions  for 
divorce.  In  such  cases  Mr.  Bishop,  in  Mar- 
riage, Divorce  &  S^Hiratloo  (volume  2,  } 
1325),  says: 

"The  act' of  adultery  must  be  duly  shown. 
The  aHeftation  should  state  positively,  not  from 
iuforniation  and  belief,  op  otherwise  in  uncer- 
tuin  terms,  that,  at  a  time  and  place  specified, 
the  defendant  committed  the  carnal  act  with  a 
person  named:  unless  something  of  this  par- 
ticularity is  unknown,  when  the  want  of  knowl- 
edge may  be  averred  as  a  substitute  therefor." 

dearly  the  allegation  In  this  case  does 
not  meet  that  rule.  If  the  plaintiff  Intended 
to  charge  the  defendant  Frank  Rldimond 
with  having  committed  adultery  with  Mrs. 
Kenworthy,  he  should  have  dene  so  in  plain, 
unamblguouB  language,  without  resorting  to 
Inference  therefor.  We  are  satisfied  that  the 
complaint  does  not  charge  adultery. 

[2]  The  proof  was  not  as  strong  aa  the  al- 
legations of  the  complaint  The  plaintiff  tes- 
tified that  on  the  right  In  question,  at  about 
the  hour  named  In  the  complaint,  he  saw 
his  wife  go  to  a  room  which  had  been  assign- 
ed to  the  defendant  Frank  Klchmoud,  and 
that  she  remained  there  from  an  hour  to  an 
hour  and  a  half.  Another  witness  for  the 
plaintiff  testified  in  substance  to  the  same  ef- 
fect. It  was  not  shown  that  Mrs.  Keuwortliy 
was  of  an  adulterons  disposition.  It  was  not 
shown  that  no  one  else  was  in  the  room  at 
that  time.  The  mere  fact  was  stated  that  she 
went  to  the  room  and  remained  there  from  en 
hour  to  an  hour  and  a  half,  and  then  retired 
therefrom.  It  is  plain,  we  think,  that  tills 
is  not  sufficient  proof  of  adultery. 

In  Pollock  V.  I^ollock,  71  N.  T.  137,  at  page 
146,  In  a  divorce  case,  upon  the  question  of 
adultery,  the  court  said: 

"I  think  that  proof  of  the  parties  charged, 
being  alone  tt^ether  in  a  set  of  rooms  at  times, 
and  passing  many  days  in  succession  together 
there,  and  some  evenings,  is  not  of  itself  suffi- 
ricnt  to  sustain  the  allegation.  There  should  be 
some  accompanying  circumstances,  fitted  to  faii^ 
ly  induce  a  belief  that  it  was  not  for  a  prop- 
er purpose.  The  being  thus  together,  to  be 
sore,  gives  opportunity.  There  must  he  more 
than  that;  some  circumstances  to  show  a  dis- 
position to  avail  themselves  of  the  opportanity, 
and  to  groond  an  inference  that  they  have  actti- 
ally  done  so.  Harris  v.  Harris,  2  Haggard,  376. 
The  court  must  be  satisfied  that  a  criminal  at- 
tachment sulMisted  between  the  parties,  and 
that  the  parties  intended  to  indulge  in  the  in- 
tercourse for  which  they  bad  opportunity." 

In  Miller  v.  Miller,  20  N.  J.  Bq.  216,  the 
conrt  said: 

"A  divorce  can  never  be  granted  upon  a  gen- 
eral charge  of  adultery  with  divers  persons 
whose  names  are  unknown,  within  a  specified 


period  of  time.  Such  charge  !s  had  pleading, 
and  no  bill  or  petition  should  contain  it.  A 
bill  for  divorce  should  not  be  filed  upon  gen- 
eral suspicion,  nor  until  the  discovery  of  some 
specific  act,  or  of  the  facts  from  which  such 
act  must  be  inferred,  and  these  should  be  suffi- 
ciently stated  to  identify  tlw  act  np<m  whldi 
the  suit  is  founded." 

See,  also,  Freeman  v.  Freeman,  31  Wis. 
235.   In  this  last-named  case  the  court  said: 

"  'Every  act  of  adaltery,'  says  Mr.  Bishop 
(section  619),  'implies  three  things:  First,  the 
opportunity;  second,  the  disposition  in  the  mind 
of  the  adulterer;  thirdly,  the  same  in  the  mind 
of  the  partlceps  criminis.  And  the  proposi- 
tion is  substantially  true,  that,  whenever  these 
three  are  found  to  concur,  the  criminal  fact  is 
committed.'  " 

While  the  latter  part  of  the  instruction 
given  no  doubt  correctly  states  the  rule  of 
law  upon  the  question,  the  allegations  of  the 
complaint  and  of  the  evidence  before  the 
conrt  according  to  that  rule  were  insuSlcient 
to  justify  the  "submission  of  that  question  to 
the  jury.  There  was  no  evidence  upon  which 
the  jury  could  find  that  the  criminal  act  of 
adultery*  had  been  committed. 

[3]  The  first  part  of  the  instruction  stated 
to  the  jury  that: 

"While  the  complaint  in  this  action  does  not 
directly  charge  the  defendant  Richmond  with 
having  committed  adultery  with  the  wife  of 
the  plaintiff,  yet  if  you  find  by  a  preponderance 
of  uie  evidence  that  the  defendant  Bichmond 
and  the  wife  of  the  plaintiff  occupied  a  room 
in  the  Palace  Hotel  together,  you  may  consider 
that  fact  in  determining  whether  the  defend- 
ant Richmond  is  liable  in  this  case.   •   •   •  " 

The  Jury  no  doubt  understood  from  that 
statement  that  the  complnint  did  state  that 
Richmond  and  the  plaintiffs  vrife  had  com- 
mitted the  crime  of  adultery,  and  that  If 
they  so  found,  then  It  followed  that  Rich- 
mond was  liable.  We  think  this  Is  clearl7 
erroneous,  first,  because  the  complaint  does 
not  charge  adultery ;  and,  second,  because 
the  evidence  was  entirely  Insufflcient  to  be 
submitted  to  the  jury  upon  that  question. 
The  court  should  therefore  have  instructed 
the  jury  as  requested,  by  the  defendants  upon 
the  question  of  adultery,  and  should  not  have 
given  the  instruction  which  was  given.  We 
have  no  doubt  that  this  instruction  was  prej- 
udicial, and  that  the  Jury  based  the  verdict 
largely,  If  not  wholly,  upon  it 

The  Judgment  la  therefore  reversed,  and 
the  cause  remanded. 

MORRIS,  O.  J.,  and  PABECDR,  concur. 


CLARK  V.  EI/LIMOTON  et  aL    (No.  1218a) 

(Supreme  Conrt  of  Washington.    Jnne  21, 
1915.) 

1.  Appeal  and  Ebbob  <3=3977— Nkw  Tmr*T. 
9=»6— DisoBETiON  or  Trial  Coubt. 

I'nder  Rem.  &  BaL  Code,  SS  398,  399.  pro- 
viding for  the  granting  of  a  new  trial  after  a 
trial  and  decision  by  a  jury,  "conrt."  or  ref- 
eree, and  that  the  former  verdict  or  "other  de- 
cision" may  be  vacated  and  a  new  trial  grant- 
ed for  certain  enumerated  causes,  the  granting 
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of  a  motion  for  a  new  trial,  except  when  im- 
Tolring  QaeationB  of  law  only^  which  are  nec- 
essarily dctenninable  of  the  rights  of  the  par- 
ties, is  within  the  discretion  of  the  trial  ceurt, 
and  no  more  subject  to  review  when  the  de- 
ciaioD  is  by  the  court  than  when  by  a  jury ; 
and,  where  the  order  grantinff  a  new  trial  does 
Dot  recite  the  grounds  opon  which  it  Is  granted 
and  the  record  does  not  affirmatively  show  an 
abuse  of  discretion,  it  will  not  be  disturbed. 

[Ed.  Xote.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dir.  J|  3860-3865 :  Dec.  Dig.  «=» 
977:  New  TiM,  Ooit  Dig.  fl  9. 10;  Dec.  Dig. 

2.  New  Tbiai.  «(9o116— MonoN— SuooissivB 

Motions. 

The  time  for  a  modon  for  a  new  trial  is 
after  the  making  of  the  court's  decision  in  the 
form  of  finding  and  conclusions,  and  the  trial 
court  by  a  ruling  purporting  to  deny  a  motion 
for  a  u^w  trial  before  any  such  motion  was 
made  could  not  deprive  the  party  of  bis  right 
to  a  motion  therefor  made  within  the  statutory 
time  following  the  findings  and  conclusions. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  238,  240,  241;  Dec  Dig. 

^116-1 

Eq  Banc.  Appeal  from  SuiierioT  Court, 
King  County ;  John  E.  Humphries,  Judge. 

Action  by  Harry  H.  Clark  against  A.  O. 
Ellington  and  others.  Judgment  for  d^nd- 
auts,  and,  from  an  order  granting  plaintiff's 
motion  for  new  triaU  they  appeal  Affirmed. 

Jas.  O.  Kaley  and  Otto  W.  Brinker.  both 
of  Seattle*  for  appellants.  Gieen  ft  Cheater, 
of  Seattle,  for  respondent. 

PARKER,  J.  Tbe  plaintiff  seeks  recovery 
from  tbe  defendants  for  personal  injuries 
claimed  to  bare  resulted  to  blm  from  their 
negligeDCfe  Tbe  case  was  by  consent  of  the 
parties  tried  before  the  conrt  without  a  Jury. 
I^ludings  of  fact  and  conclusions  of  law  en- 
tftling  the  defendants  to  a  Judgment  of  dis- 
missal and  for  their  costs  were  made  by  the 
court  and  filed  on  February  28.  1914.  For- 
mal Judgment  was  entered  accordingly  on 
the  same  day.  Thereafter  on  March  2d, 
within  tbe  time  allowed  by  statute,  counsel 
for  the  plaintiff  moved  for  a  new  trial,  up- 
on all  of  the  statutory  grounds  save  those 
relating  to  excessive  or  inadequate  assess- 
ment of  damages,  which  of  course  were  not 
applicable  to  such  a  decision.  This  motion 
was,  after  argument  thereon  by  counsel  for 
the  resp^Ttive  parties,  granted  by  the  court, 
and  an  order  entered  accordingly  granting 
the  plaintiff  a  new  trlaL  The  defendants 
bare  appealed  from  this  order. 

[1]  Our  statute  contemplates  the  granting 
of  a  new  trial  "after  a  trial  and  dedsion  by 
a  Jury,  court,  or  referees,"  and  that  "the  for- 
mer verdict  or  other  decision  may  he  vacat- 
ed and  a  new  trial  granted"  for  certain  enu- 
merated statutory  causes.  The  Italics  are 
ours.  Bem.  &  Bal.  Code,  SS  398,  399.  The 
granting  of  a  motion  for  a  new  trial,  except 
when  InrolTing  questions  of  law  only  which 
necessarily  are  determinative  ot  the  rights 


of  the  parties.  Is  within  the  discretion  of  the 
trial  court.  In  view  of  the  pro\-lsions  of  our 
new  trial  statute  above  noticed,  we  are  uu- 
able  to  see  that  the  exercise  of  this  discre- 
tion by  a  trial  court  Is  any  more  subject  to 
our  control  wheu  the  decision  in  a  case  is 
rendered  by  the  court  than  when  It  Is  ren- 
dered by  a  Jury.  The  record  brought  here  In 
this  case  does  not  affirmatively  show  such 
an  abuse  of  discretion  by  the  trial  court  as 
warrants  our  Interference  with  the  order 
granting  a  new  trial.  The  order  granting  a 
new  trial  does  not  recite  the  grounds  upou 
which  It  is  rested  by  the  trial  court,  and  we 
cannot  say  from  the  record  before  us  that 
respondent  should  be  denied  a  new  trial  un- 
der any  possible  view  of  the  case. 

Some  contention  Is  made  by  counsel  for 
appellants  that  tbe  motion  for  new  trial 
granted  by  the  court  was  a  second  motion  for 
new  trial,  and  that  a  former  one  made  by 
respondent  had  been  by  the  court  denied. 
Counsel  upon  this  assumption  of  fact  Invokes 
the  rule  that  the  disposition  of  one  motion 
for  new  trial  exhausts  tbe  court's  power  to 
interfere,  by  motion  for  new  trial,  with  the 
decision  of  the  jury  or  the  court,  as  the  case 
may  be,  citing  Burnham  v.  Spokane  Mercan- 
tile Co.,  18  Wash.  207,  51  Paa  363,  and  Coyie 
V.  Seattle  Electric  Co.,  31  Wash.  181,  71  Pac. 
733. 

[2]  There  appears  In  the  clerk's  minutes  of 
February  28th,  the  day  of  making  the  flnd- 
ings  and  rendering  the  Judgment,  the  follow- 
ing: 

"Motion  for  new  trial  is  denied.  Exception 
allowed.  Findings  of  fact  and  conclusions  of 
law  are  signed.   Judgment  la  tiffned." 

There  Is  nothing  else  In  ttie  record  Indi- 
cating that  any  such  motion  had  been  made. 

We  are  satisfied  from  the  record  that,  at 
the  time  of  the  court's  rulings  as  evidenced 
by  tbe  above-quoted  Jounwl  entry,  there  had 
not  been  any  motion  for  new  trial  made  In 
b^lf  of  respondent  Indeed,  it  was  not  un- 
til the  making  of  the  court's  decision  In  the 
form  of  findings  and  contusions  that  the 
time  for  making  a  motion  for  new  trial  had 
arrived.  The  trial  court  could  not  thus  de- 
prive respondent  of  his  right  to  the  benefit  of 
a  motion  for  new  trial  made  within  the  stat- 
utory time  following  the  making  of  the  find- 
ings and  conclusions;  hence  the  court's  rul- 
ing purporting  to  deny  a  motion  for  new 
trial  before  any  such  motion  was  made  was 
of  no  effect  as  against  respondent  This 
manifestly  was  recognized  by  the  court  up- 
on the  hearing  of  tiie  motion  for  new  ttlal 
made  after  the  decision. 

The  order  granting  respondent  a  new  trial 
is  affirmed. 

MORRIS,  C.  J.,  and  CHADWIOK,  ELLIS, 
MAIN,  MOUNT,  FCLLBRTON,  CROW,  and 
HOLCOMB,  JJ.,  concur. 
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STATE  ex  rel.  SCHOOL  DIST.  NO.  301  OF 
WHATCOM  COUNTY  v.  PRESTON,  Sa- 
perintendent  of  Pnblie  Iiutructlon.  (No. 
12546.) 

(Supreme  Court  of  Washington.  Jane  8,  1915.) 
On  petition  for  rehearing.  Overruled. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  adhere  to  the  opinion 
heretofore  filed  herein  as  reported  in  146  Pac. 
176. 

For  the  reasons  there  stated,  the  writ  is 


STATE  ex  r«L  SEATTLD  SCHOOL  DIST. 
Na  1  T.  PRESTON,  SuperfaitMkdent  of 
Public  Instructicm.   ^o.  12547.) 
(Supreme  Court  of  Waflhington.   June  S,  1015.) 
On  petition  for  rehearing.  Denied. 

PER  CURIAM.  Upon  a  rehearing  en  ban<^ 
a  majority  of  tlie  court  adhere  to  the  opinion 
hentoton  filed  hureln  aa  reported  in  146  Pac. 
179. 

For  tbe  zeasnu  Uiere  stated,  the  writ  is  de- 
nied. 


8AKABIAS0N  t.  MEGHEM,  District  Judge. 
(No.  1794.) 

(Suprame  Oburt  of  New  Mexico.  May  11, 1915.) 

(SifUaiua  hy  the  Court.) 
X.  Appeaz.  akd-Ebbob  <t=»46&— Right  to  Su- 

PEBSEDE  JUDQMENT. 

Executors,  administratora,  and  other  per- 
sona and  corporations  specified  in  section  17  of 
«liapter  57  of  the  Laws  of  1907,  are  entitled 
to  supersede  a  judgment  against  them,  as  such, 
only  when  tbey  have  sued  out  an  appeal  or  writ 
of  error  within  60  days  from  the  date  of  the 
entry  of  the  final  judgment  of  wbicb  they  com- 
plained. 

[Kd.  Note^ — "Pot  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2218-2221;  D«c.  Dig. 
469.] 

2.  Appeal  and  Ebbob  ®=>477— Right  to  8u- 
febskue  judoiient — mandamus. 

Where  an  administrator,  as  such,  seeks  to 
supersede  a  Judgment  n^aiiiHt  him  by  suing  out 
an  appeal  fire  months  after  the  date  of  entry  of 
the  final  judgment  of  which  he  complaiua,  be 
is  not  entitled  to  an  order  of  this  court  directing 
the  trin)  judge  to  permit  a  supersedeas  of  the 
Judgment 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  i|  2247-2219;  Dec.  Dig.  «» 
477.] 

3.  Statutes  <&=)206 — Consteuction. 

It  is  an  elementary  rule  of  construction  of 
statutes  that  all  parts  of  an  act  relating  to  the 
same  subject  should  be  cmiddered  together,  and 
not  each  by  itself. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent  Dig.  |  28:i ;  Dec.  Dig.  «=»20e.] 

Original  action  in  maudamoa  b7  J<^  E. 
Sakariason,  administrator  of  the  estate  of  Ol- 
son M.-  Sakariason,  deceased,  against  Merrltt 
O.  Mecbem,  aa  Judge  of  the  District  Court  for 
the  Serenth  Judicial  District  Dismissed. 


M.  C.  Splcer  and  3.  A.  Lowe,  both  of  Socor- 
ro, for  relator.  Mann  &  NlClK^s,  of  Al- 
buquerque, for  respondent 

ROBERTS,  C.  J.  On  September  30,  1914, 
a  judgment  was  rendered  for  92,322  in  favor 
of  the  plaintiff  and  against  the  defendants  in 
a  certain  cause  then  pending  in  the  district 
court  for  the  county  of  Socorro,  wherein 
Charles  B.  Brut<m  was  plaintiff  and  John  B. 
Sakariason,  Frederick  Sakariason,  and  John 
E.  Sakariason,  administrator  of  the  estate  of 
Olson  M.  Sakariason,  deceased,  were  defend- 
ants. On  Mar(^  12,  1915,  an  execution  was 
issued  in  said  cause,  directed  to  the  sheriff, 
and  against  the  def^dants,  and  about  90O 
head  of  sheep  belonging  to  the  estate  of  Olson 
M.  Sakariason,  deceased,  were  levied  up(m 
and  taken  poesession  4^  by  the  sheriff  of  So- 
corro county.  SubseqnenUy  the  aherUI  gave 
notice  of  sale  of  said  property  and  Intends  to 
sell  the  same  at  public  auction  on  May  17, 
1915.  On  March  30,  1915,  a  motion  was  filed 
by  all  of  the  said  defmdants  asking  for  an 
appeal  from  said  final  Judgment  to  the  Su- 
preme Court.  In  the  motion  the  relator  here- 
in requested  the  court  to  stay  the  execution  Is- 
sued in  said  cause  and  order  the  sheriff  to 
return  to  him  the  property  which  the  former 
had  In  his  poesesslon  belonging  to  the  relator. 
On  April  13,  1916,  the  court  granted  an  aj^ 
peal  to  all  of  the  defendants,  but  refused  to 
stay  the  ezecuti<m  or  order  the  sheriff  to  re- 
turn the  property  to  relator.  This  Is  an  orig- 
inal action  in  mandamus  to  compel  the  re- 
spondent to  stay  the  execution  In  said  cause 
and  order  the  sheriff  to  return  the  property  in 
his  possession  belonging  to  relator. 

[1,2]  Several  questions  are  presented  to 
the  court  for  determination.  The  prin<dpal 
question,  however,  and  the  one  upon  which 
this  court  disposes  of  this  case,  turns  upon  a 
proper  construction  of  the  law  of  superse- 
deas of  this  state. 

Section  IS  of  chapter  67  of  the  Laws  of 
1907  provides: 

"Supersedeas.— ^ere  ahall  be  no  supersedeas 
or  stay  of  execution  upon  any  final  Judgment  or 
decision  of  any  of  the  district  courts  in  which 
an  appeal  baa  been  taken  or  writ  of  error  sued 
out  unlesB  such  appellant  or  plaintiff  in  error 
shall,  within  sixty  days  from  the  date  of  entry 
of  such  Ju^ment  or  decision,  •  *  *  execute  a 
bond  to  the  adverse  party  in  double  the  amount 
of  such  judgment  complained  of.  •  •  •  ** 

Section  17  of  tiie  same  dhapt^  provides: 
"When  No  Supersedeas  Bond  Required.— 
When  the  appellimt  or  plaintiff  in  error  is  an 
executor  or  administrator,  as  such,  the  terri- 
tory, a  county  or  other  municipal  corporation, 
the  taking  of  such  appeal  or  suing  out  such 
writ  of  error  shall  operate  to  stay  ezeeutuHa  of 
such  Judgment  or  decision." 

It  Is  contended  by  relatw  tbat  aecUon  17» 
when  taken  almie  or  when  read  in  conjunc- 
tion with  section  16,  clearly  indicates  that 
the  appeal  of  the  relatw  in  the  case  at  bar 
ipso  facto  operated  aa  a  stay  of  execation, 
and  that  the  court  should  stay  the  execution 
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and  prerent  the  sheriff  from  selling  the  prop- 
erty under  the  sale  by  delivering  It  to  the 
relator.  The  respondent  contends  that  the  re- 
lator mast  have  appealed  within  60  days  from 
the  date  of  the  entry  of  the  final  Judgment  to 
effectnate  the  stay  of  ezecntlon  without  bond. 

At  first  blush,  a  literal  reading  of  the  two 
lectloos  of  law  Involved  would  seem  to  Indi- 
cate that  the  position  of  relator  Is  sound,  1. 
e.,  that  the  taking  of  an  appeal  by  an  admin- 
istrator any  time  within  a  year  from  the  date 
of  the  entry  of  the  final  judgment  Instanter 
stays  the  execution.  If  that  were  true,  it 
would  not  follow,  however,  that  the  court 
ma  compelled  to  order  the  aherlfC  to  return 
(be  property  taken  by  him  under  execution  al- 
ready Issued.  The  court  does  not  decide  this 
question,  although  It  is  raised,  because  in 
view  of  the  disposition  the  court  makes  of 
this  case  it  becomes  unnecessary  to  do  so. 

[3]  It  la  unnecessary  to  cite  authority  he- 
cause  it  is  an  elementary  rule  of  construction 
<a  statutes  that  all  parts  of  an  act  relating 
to  tlie  same  subject  should  be  CMuddered  to- 
gether, and  not  each  provision  by  Itself. 
Chapter  S7,  supra,  the  law  of  this  state,  in 
part  regulating  appellate  procedure  in  civil 
and  criminal  cases,  and  It  should  be  so  con- 
Btroed  by  the  courts  as  to  effectuate  the  pur- 
pose Intended  for  It  by  the  lawmaking  body. 

It  Is  erident,  however,  by  comparison  of  the 
separate  provlsionB  of  chapter  57,  of  the  Laws 
of  1907,  that  the  Legislature  intended  to 
place  strict  limitations  as  to  the  time  in  which 
all  final  Judgments  might  be  snperaeded  by 
the  acts  ot  de  parties  aggrieved.  Section  16, 
snprat  clearly  denotes  that  the  Leglslatnre 
Intoided  tbat  all  final  Judgments  might  be 
ttdsfled  by  execution,  or  by  other  1^1  means 
hi  ordinary  cases  at  least,  any  time  within  the 
statute  ct  Umltatitms,  unless  the  aggrieved 
party  sopwseded  the  Judgment  by  execution  of 
a  bond  within  60  days  from  the  date  of  theen- 
tzy  of  sncb  Judgment  The  supersedeas  privi- 
leges, however,  were  obtainable  only  within 
60  da^  fnaa  the  date  of  the  entry  of  the 
Judgment.  ^Cba  questicHi  therefore  seems  to 
be  wfaettier  tlie  exeeBUon  as  to  glTlng  a  bond 
by  certain  spedfled  persons  and  corporations 
ii  to  be  oonstmed  as  enlai^g  the  time  with- 
in whkli  the  rl^  to-  snperaede  exists,  from 
00  da^  from  the  date  of  the  final  judgment, 
to  any  time  within  tiie  statutory  period  al- 
lowed for  taking  appeals  or  suing  out  writs 
of  enor. 

Most,  if  not  all,  of  the  states  of  the  Union, 
have  legislation,  the  purpose  itf  which  is  to 
allow  executors,  administrators,  and  otber 
Bpeclfled  persons  and  corporatfams  to  super- 
sede a  Judgment  against  tbem  without  giving 
bimd  therefor.  That  the  only  Intention  of 
the  L^islature  was  to  tills  end  seems  quite 
plain  to  us.  The  Legislature  did  not  Intend 
to  enlarge  the  time  within  which  executors, 
administrators,  and  certain  others  could  su- 
persede the  Judgment,  but  simply  Intended  to 


relieve  these  persona  of  the  necessity  of  giv- 
ing a  proper  bond  to  secure  the  opposite  par- 
ties. The  language  of  our  sections  of  law  on 
this  subject  is  80  different  from  the  lan- 
guage used  in  statutes  of  other  states  that 
reference  to  other  statutes  throws  no  light 
upon  the  question  under  discussion. 

Again,  it  will  be  noted  that  the  language  of 
section  17,  in  part,  Is  the  "taking  of  such 
appeal"  shall  operate  as  a  supersedeas.  The 
words  "such  appeal"  refer  back  to  the  last 
antecedent  and  have  reference  to  the  appeal 
spoken  of  In  section  16.  Thus,  in  section  16, 
tile  appeal  must  be  sued  out,  as  a  condition 
precedent  to  the  execution  of  the  supersedeas 
bond,  within  60  days  from  the  date  of  the  en- 
try of  the  final  Judgment  The  words  "such 
appeal,"  in  section  17,  characterizes  the  sub- 
ject to  which  the  legislative  mind  referred, 
and  meant  only  an  appeal  taken  within  60 
days  from  the  date  of  the  entry  of  the  Judg- 
ment. And  that  is  the  meaning  which  har- 
monizes with  the  general  scheme  outlined  by 
the  Legislature.  When  the  two  sections  are 
read  together,  the  court  Is  constrained  to  be- 
lieve that  the  only  effect  of  sectl<m  17,  supra, 
Is  that  executors  and  administrators  and  oth- 
er persons  therein  named  are  not  required  to 
give  bonds  of  supersedes  like  ordinary  liti- 
gants, but,  before  an  aggrieved  adminls^tor, 
executor,  or  other  named  person  or  coiiwra- 
tion  may  claim  the  right  to  supersede,  he  or 
they  must  appeal  or  sue  out  a  writ  of  error 
within  60  days  from  the  date  of  the  entry  of 
the  final  Judgment ;  otherwise  the  right  to  su- 
persede Is  lost  and  the  litigant  Is  in  the  same 
position  and  condition  as  any  other  party.  To 
bold  otherwise  would  be  to  disregard  what  we 
conceive  to  have  been  the  real  and  true  Intrait 
of  the  L^rtslatnre  and  to  apply  section  1?, 
supra,  Independent  of  the  ojther  sections  of 
the  act.  This  holding  creates  uniformity  in 
the  matter  of  the  time  in  which  all  Judgmaits 
and  final  decisions  may  be  superseded  and 
empbadses  the  general  scheme  whldi  was  in 
the  mind  <d  the  Legislature  at  the  time  it  en- 
acted chapter  07  ta  the  Laws  of  1807. 

Therefore,  this  questim  being  decisive  ot 
the  cause,  tbe  writ  of  mandamus  wUl  be  dis- 
missed at  tbe  cost  of  petitUmer,  and  it  is  so 
ordered. 


FIBST  NAT.  BANE  OF  RATON  et  al  r. 
HcBBIDB,  County  Treasurer. 
(No.  1680.) 

(Supreme  Court  of  New  Mexico.   May  24, 

(avUahiu  by  the  Court) 
1.  Taxation  «a»12  —  FsoTBonoif  AoAnrsr 

DIBCBIHINATION— NaUONAL  BANKS— "MoiT- 

ETED  Capital." 

National  banks  are  not  protectcMi  against 
discriminatory  taxation  in  favor  of  other  ^mon- 
eyed capital"  by  section  5219,  H.  S.  U.  S.,  B 
Fed.  Ann.  157  (U.  S.  Comp.  St.  1913,  S  9784), 
unless  such  other  "moneyed  capital"  is  employ- 
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ed  in  a  bnsiness  which  Ib  compctitiTe  witb  that 
of  national  banks. 

[Ed.  Note.— For  other  cases,  see  TazatlQii, 
Cent  Dig.  §  80;  Dec.  Dig.  €=>12. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Moneyed  Capital.] 

2.  Taxation  «s»^— DiaoKnaHAnoH— Iit- 
jUNCnoN— Right  to  Relief. 

Relief  in  equity  h;  injunction  against  dis- 
criminatory taxation  may  be  obtained,  in  a 
proper  case,  notwithstanding  tiie  discrimination 
is  accomplished,  not  by  oTervaloatton  of  the 
property  of  the  complaining  taxpayer,  but  by 
the  undervaluation  of  the  property  of  other  tax- 
payers, and  where  the  diBcrbniDation  Is  willful 
and  intentionaL 

[Ed.  Note.— For  other  cases^  see  Taxation, 
Cent.  Dig.  H  12a0-mi;  Dec.  Dig.  «=>608.] 

3.  Taxatiozt  «b9606  —  Dibcbuination— In- 
jtrKcnon— ExmsN cE  of  Otheb  Rejcedt. 

Before  resort  to  a  court  of  equity  can  be 
had  for  relief  against  discriminatory  taxation, 
even  in  cases  where  the  same  Is  willfnl  and  in- 
tentional, the  complaining  taxpayer  most  have 
either  no  adequate  legal  or  statutory  remedy,  or 
he  mtist  have  first  exhaaated  the  same  without 
avail. 

fEd,  Note.— For  other  cases,  see  Taxation, 
Cent  tUg.  i§  1:230-1241;  Dec.  Dig.  «=>flOa] 

Appeal  from  IMstrict  Court,  Colfax  Coun- 
ty; T.  D.  lAeb,  Judge. 

Action  by  the  First  National  Bank  of  Bat- 
on, a  c9rporati<»k,  and  others,  against  Thom- 
as HcBride,  Treasurer  of  Colfax  Cotmty,  N. 
M.  From  Judgment  for  plalntiflb,  defendant 
appeals.  Reversed  and  remanded. 

F.  "W.  Clancy,  Atty.  Gen.,  and  Ira  I*  Crim- 
sfaaw,  Asst  Atty.  Oen.,  for  appellant  E.  C. 
Crampton  and  O.  L.  Pbllllps,  both  of  Rat<Hi, 
and  C.  A.  SplesB,  of  Eiast  Laa  V^sblb,  tor  ap- 
pellees. 

PARKER,  J.  This  Is  a  suit  In  equity  to 
restrain  a  tax  sale.  Three  national  banks 
and  one  state  bank  Join  as  plalntiffa  The 
plaintiffs  allege  that,  in  pursuance  of  a  notice 
by  the  county  assessor  that  all  property  mast 
be  returned,  at  35  per  cent,  of  Its  actual  val- 
ue, they  returned  their  property  at  36  per 
cent  of  its  actual  value,  while  many  other 
taxpayers  of  the  county  returned  their  prop- 
erty at  a  much  less  rate.  They  all^e  that 
the  said  notloe  and  reQuirement  of  the  as- 
sessor was  "intentionally,  systematically,  and 
arbitrarily"  made  and  promulgated  for  the 
purpose  of  causing  plaintiffs  to  pay  a  larger 
tax  than  other  taxpayers,  and  that  said 
scheme  was  effectuated  by  means  of  various 
acts  of  the  assessw,  which  may  be  summa- 
rh%d  as  follows:  That  he  Intentionally  and 
willfully  failed  to  assess  or  to  require  to  be 
returned  credits,  mortgages,  and  other  mon- 
led  capital  in  the  bands  of  Individuals  to  an 
amount  of  over  $100,000;  that  he  assessed 
the  real  estate  of  plaintiff  at  60  per  cent  of 
its  Talue,  while  the  real  estate  of  other  tax- 
payers was  assessed  at  a  rate  not  exceeding 
35  per  cent ;  tbat  he  directed  owners  of  live 
stock  to  return  only  two^thlrds  of  the  num- 
ber of  animals,  and  assessed  the  same  at  36 


per  cent  of  their  value;  that  he  added  to 
the  returns  of  plaintiffs  their  undirlded  prof- 
its, and  assessed  the  same  at  36  per  cant,  of 
the  amounts.  They  further  allege  that  there- 
after tbe  board  of  county  commlseioners,  sit- 
ting as  a  board  of  eqaalixatloa,  reduced  the 
assessment  of  plaintiffs  In  certain  named 
amounts  for  the  purpose  of  equalizing  the 
taxes  of  taxpayers.  They  aU^  that  there- 
a.tbex  an  appeal  on  b^alf  of  certain  taxiwi^ 
ers  was  perfected  and  presented  to  the  state 
board  of  equalization,  requesting  that  the 
valuation  of  the  property  of  the  First  Nattm- 
al  Bank  of  Baton  and  the  National  Bank  of 
New  Mexlcov  of  Baton,  plaintiffs  herein,  be 
restored  to  that  fixed  by  the  assessor,  which 
appeal  was  sustained,  and  said  valuatimiB 
restored;  that  thereafter  the  state  board  of 
equalization  made  a  g^ieral  order  which  is 
as  follows: 

"Inspection  of  the  tax  roUs  disclose  the  fact 
that  there  is  great  variation  and  lack  of  uni- 
formity in  the  assessment  of  banks  In  the  differ^ 
ent  counties  in  the  state,  such  assessments  har- 
ins  been  made  la  some  cases  loww  and  in  others 
higher  than  the  valaation  fixed  by  this  board 
at  its  meeting  In  February  last,  and  It  there* 
fore  becomes  the  duty  of  the  board  to  equalize 
the  assessment  of  banks  in  the  different  coun- 
ties. It  Is  thmfiore  ordered  that  all  banks  in 
the  state  shall  be  assessed  at  the  uniform  rate 
of  fifty  (50)  per  cent,  of  their  capital  stock, 
surplus,  and  undivided  profits,  as  directed  by  the 
board  at  its  February  meeting,  and  this  is  to 
be  construed  as  including  the  whole  of  the  cap- 
ital stock,  surplus,  and  undivided  profits,  as 
they  eiistei  on  the  Ist  day  of  March,  1912; 
and  the  treasurers  nf  the  respective  counties  are 
directed  to  change  the  aasessments  of  all  banin, 
by  raising  or  lowerins  the  same,  h>  as  to  con- 
form with  this  order." 

They  allege  that  thereafter  the  assessor 
extended  the  valuations  of  plaintiffs'  proper- 
ty upon  the  tax  rolls  as  fixed  by  the  state 
board  of  equalization,  and  did  so  "arbitra- 
rily, willfully,  and  intentionally,  ft>r  the  pur^ 
pose  of  compelling  plaintiffs  to  pay  a  larger 
tax  in  proportion  to  the  value  of  their  prop- 
erty" than  other  taxpayers  in  the  county; 
tbat  he  failed  and  refused  to  raise  the  valua- 
tions of  other  taxpayers  in  like  proportion, 
and  again  failed  and  refused  to  assess  cred- 
its, mortgages,  or  other  monled  capital  in  the 
hands  of  individuals  to  the  amount  of  at 
least  $100,000,  and  failed  and  refused  to  add 
the  (Hie-third  In  number  of  the  live  stock 
theretofore  omitted  from  the  tax  rolls.  Th^ 
allege  that  thereafter  the  board  of  county 
commissioners  approved  the  action  of  the  as- 
sessor, and  approved  the  tax  rolls  as  so  pre- 
pared, and  the  same  were  delivered  to  the  de- 
fendant, as  treasurer  and  ex  officio  collector, 
for  the  collection  of  the  taxes.  They  allege 
that  tbey  have  paid  the  amoout  of  taxea  due, 
according  to  the  valuations  as  fixed  by  the 
board  of  county  commissioners,  but  that  the 
dexendant,  notwithstanding,  has  advertised  a 
tax  sale,  and  is  about  to  sell  plaintiffs'  prop- 
erty for  the  balance  of  taxes  unpaid,  to  the 
irreparable  injury  of  laalntUCs,  TinVm  ze- 
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strftlned  by  order  of  the  coart.  Aside  from 
tbe  allied  illegality  of  the  taxes,  plalntUTs 
all^,  as  a  basis  for  eqnltaUe  Interference, 
that  said  sale,  anl^  restrained,  will  create 
a  doud  upon  the  title  of  i^atntiffe;  that  said 
sale  will  result  in  Irreparable  Injury  to  tbe 
three  national  banks,  plalntUts,  bat  in  what 
manner  is  not  pointed  oat;  and  that  plain- 
tiffs will  be  compelled  to  bring  a  multiplicity 
of  salts  In  order  to  recover  the  money  paid, 
owing  to  its  distribution  to  the  various  funds 
to  which  It  would  belong,  and  which  funds 
are  under  the  control  of  various  public  offi- 
cers. They  pray  for  aa  injunction  to  re- 
strain the  sale. 

The  substance  of  the  complaint  may  be 
summarized  as  follows:  The  national  banks, 
plaintiffs,  are  illegally'  taxed  because  "credits, 
mortgages,  or  other  moneyed  capital  in  the 
hands  of  Individuals"  are  not  taxed;  all  of 
plaintiffs  are  illegally  taxed  because  they  are 
taxed  at  a  higher  valuation  than  other  tax- 
payers similarly  situated;  and  that  said  con- 
dition is  tbe  result  of  arbitrary,  willful,  and 
intentional  acts  of  the  taxing  offlcos  done 
for  the  purpose. 

A  demurrer  to  the  complaint  was  inter- 
posed and  overruled  by  tite  court,  and,  the 
defendant  electing  to  stand  ulKm  bis  demur- 
rer, a  permanent  injunction  was  awarded  as 
prayed.  The  demurrer  went  upon  the  ground 
that  the  complaint  failed  to  state  facts  suffi- 
dexit  to  constitute  a  cause  of  action,  and 
spedfled  many  particulars  In  this  retard.  It 
is  de»ned  suffldent  in  fbrm  to  raise  all  Imt 
one  of  tbe  questloiiB  wfaldi  will  be  discussed 
[1]  1.  Tbe  three  national  banks,  plaintiffs, 
make  a  contention  applicable  to  them  only, 
and  It  Is  tlui^  being  banking  corporations 
ragftidaed  and  existing  under  the  federal 
banking  laws,  they  are  protected  against  dis- 
crlminat<»7  taxation  by  the  terms  of  section 
S219,  R.  S.  U.  8.,  S  Fed.  Stat  Ann.  157, 
which  prohibits  taxation  of  national  banks 
"at  a  greater  rate  than  Is  assessed  upon  other 
mtmeyed  capital  in  tbe  bands  ot  individual 
citizens  ta  such  state.**  This  section  of  tbe 
fiederal  statute  has  been  earefally  Interpreted 
by  the  federal  courts,  and  some  state  courts, 
and  has  come  to  have  a  clear  and  definite 
meaning.  An  examination  of  these  cases  will 
clearly  demonstrate  that  the  words  "moneyed 
capital"  do  not  include  all  moneyed  capital 
In  (he  hands  of  individuals,  but  Include  only 
such  moneyed  capital  as  Is  emplt^ed  In  a  buls- 
neas  whlcb  Is  a  competitive  business  with 
that  of  national  banks.  Thus,  In  First  Na- 
tt<«al  Bank  t.  Ghehalls  Gonnty,  166  U.  S.  440, 
17  Sup.  Gt  629,  41  h.  Ed.  1069,  the  same 
state  of  facts  i>ractlcally  as  the  fticts  made 
out  by  the  complaint  In  this  case  was  before 
the  Snpieme  Gonrt  of  the  United  States.  In 
that  case  the  same  complaint  was  made  that 
caidtal  fa  flie  form  of  money.  Invested  In 
loans  and  seeurltla,  existed  In  tbe  state  of 
Washington,  In  the  sum  of  $14,000,000;  that 
the  aame  vas  pnqraaely  omitted  from  the  as- 


sessment and  from  taxatlim  wbatsoever  t^* 
all  of  the  taxing  tMtxia  throughout  the  state 
of  Washington;  that  the  omission  by  the  tax- 
ing officers  to  tax  said  moused  capital  was 
in  pursuance  of  an  a^eement  between  them, 
and  was  In  punsaance  of  an  opinion  rendered 
1^  the  Attorney  General  of  t^at  state;  that 
audi  omission  necessarily  operated  aa  a 
crlndnation  in  favor  of  other  moneyed  capi- 
tal In  the  hands  ct  Individual  dttsens  against 
shares  of  stuck  of  national  banking  corpora- 
tions In  the  state;  and  that  such  discrimina- 
tion was  well  known  to,  and  most  wrongfully 
intended  by,  tbe  state  taxing  (MBloera.  The 
case  was  before  the  Supreme  Oourt  of  the 
United  States  on  demurrer  to  the  complaint  ' 
Tbe  court,  after  reviewing  most  of  the  previ- 
ous decisions  of  that  court,  said: 

"Tbe  coDClusions  to  be  deduced  from  these  de-  . 
cisio&s  are  that  money  invested  in  corporations 
or  in  individual  enterprises  that  carry  on  the 
business  of  railroads,  of  manufacturing  enter- 
prises, mining  investments,  and  investments  in 
mortgages  does  not  come  into  competition  with 
tbe  business  of  national  backs,  and  is  not  there- 
fore within  the  meaning  of  the  act  of  Congress; 
that  such  stock  aa  those  in  insurance  companies 
may  be  legitimately  taxed  on  income,  instead  of 
on  value,  because  such  companies  are  not  com- 
petitors tor  business  with  national  banks;  and 
that  ezemptioQS,  however  large,  of  deposits  in 
savings  banks,  or  of  moneys  belongiog  to  chari- 
table iostitutions,  if  exempted  for  reasons  of 
public  policy,  and  not  as  an  uofricndly  discrim- 
mation  against  investmoots  in  national  baok 
shares,  should  not  be  regarded  as  forbidden  by 
U.  S.  Rev.  Stat  S  5219.  •  •  •  As  to  the 
sum  of  1237,400  allei;ed  to  be  invested  by  in- 
dividual citizens  of  Clwhalis  county  in  loans  and 
securities  to  them  payable  and  owing  by  other 
dtiseos  of  that  county,  we  are  not  Informed  by 
the  bill  of  the  nature  of  such  loans  and  securi- 
ties, and,  as  against  tbe  pleader,  we  may  well 
assume  that  they  belong  to  a  class  of  invest- 
ments which  does  not  compete  with  the  business 
of  national  banks.  The  same  is  true  of  tbe  sum 
of  $14,000,000  alleged  to  be  invested  in  loans 
and  securities  by  citizens  of  tbe  state  of  Wash- 
ington and  to  them  payable  and  owing  by  other 
citizens  of  said  state." 

In  Mercantile  Bank  v.  New  York,  121  U.  S. 
138,  7  Sup.  Ct  828,  30  L.  Ed.  895,  the  ques- 
tion arose  as  to  a  definition  of  "moneyed  capi- 
tal," within  the  meaning  of  section  5210,  R. 
S.  U.  S.  The  suit  was  for  an  injunction  by 
a  national  bank  against  the  collection  of  a 
tax  upon  Its  shareholders  based  upon  the 
proposition  that  other  moneyed  capital  In  the 
hands  of  individual  dtizens  was  invested  In 
industrial  stocks.  In  that  ease  the  Supreme 
Court  said : 

"The  main  purpose,  therefore,  of  Gongress,  itk 
fixing  limits  to  state  taxation  on  investments 
In  the  sheres  of  national  banks,  was  to  render 
it  Impossible  for  the  state,  in  levying  such  a 
tax,  to  create  and  foster  an  unequal  and  ua- 
friendly  competition,  by  favoring  institutions 
or  Inmvidnals  carrying  on  a  similar  business 
and  operations  and  Investments  of  a  like  char- 
:  acter.  The  lansuaxe  of  tbe  act  of  Coi^cress 
is  to  be  read  in  tbe  liirbt  of  this  policy.  •  •  • 
But  'moneyed  capital'  does  not  mean  all  capi- 
tal the  value  of  which  is  measured  In  terms  of 
money.  In  this  sense  all  kinds  of  real  and  per- 
sonal property  would  be  embraced  by  it.  for 
they  aU  have  an  estimated  value  as  the  subjects 
of  sale.  Neither  does  It  necessarily  Include  all 
forms  of  investment  in  which  the  interest  of  the 
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owner  Is  expressed  In  money.  •  •  •  The 
-business  of  banfcin?,  as  defined  by  law  and  cus- 
tom, consists  in  the  issne  of  notes  payable  on 
demand,  intended  to  circulate  as  money  where 
*  the  banKs  are  banks  of  issue ;  in  receiving  de- 
posits payable  on  demand;  in  discounting  com- 
mercial paper;  making  loans  of  money  on  col- 
lateral security;  buying  and  selling  bills  of 
exchange;  n^otiating  loans;  and  dealing  in 
negotiable  securities  issued  by  the  government, 
state  and  national,  and  municipal  and  other  cor- 
porations. These  are  the  operations  in  which 
the  capital  invested  in  national  banks  is  employ- 
ed, and  it  is  the  nature  of  that  employment 
which  constituted  it,  in  the  ^9  of  this  statute, 
'moneyed  capital.'  Corporations  and  individu- 
als carrying  on  these*  operations  do  come  into 
competition  with  the  business  of  national  banks, 
and  capital  in  the  hands  of  individuals  thus 
employed  is  what  Is  intended  to  be  djescribed 
by  the  act  of  Oongress." 

In  National  Bank  v.  Baltimore.  100  Fed. 
24,  40  C.  O.  A.  254,  the  Cir<?uit  Court  of  Ap- 
peals of  the  Fourth  Circuit,  after  citing  Mer- 
cantile Bank  v.  New  York  and  First  National 
Bank  T.  Chetaalia  County,  snpra,  said: 

"It  fs  the  nature  of  the  employment  that  fixes 
its  character.  Wherever  money  is  employed  in 
the  carrying  on  of  a  business,  the  object  of 
which  is  the  makinE  of  profit  by  Its  use  as  mon- 
ey. It  is  moneyed  capitaL  When  such  capital  is 
invested  in  loans  or  securities  of  a  permanent 
or  temporary  character,  if  it  is  so  Invested  with 
a  view  to  sale  and  reinvestment  for  the  purpose 
of  making  money  by  the  operation,  it  is  money- 
ed capital.  The  securities  themselves  do  not 
necessarily  come  within  the  definition.  *  *  * 
The  true  teat  is  the  nature  of  the  business  in 
which  the  person  is  engaged,  and  that  cannot  be 
determined  by  the  character  of  the  investment." 

In  First  National  Bank  v.  Chapman,  173 
U.  S.  206,  19  Sup.  Ot  407,  43  L.  Ed.  666,  the 
claim  was  made  by  a  national  bank  that  Its 
rights  under  section  6219,  R.  S.  U.  S..  had 
been  invaded  by  reason  of  the  fttct  that  the 
owners  of  what  Is  termed  credits  in  the  law 
of  Ohio  were  permitted  to  deduct  certain 
kinds  of  their  debts  from  the  total  amount  of 
their  credits,  and  were  assessed  on  the  bal- 
ance only,  while  no  such  right  Is  given  to 
owners  of  shares  In  national  banks.  The 
court,  in  defining  "moneyed  capital,"  said: 

"The  result  seems  to  be  that  the  term  'mon- 
eyed capital,'  as  used  in  the  federal  statute, 
does  not  include  capital  which  doei  not  come 
into  competition  with  the  business  of  national 
banks,  and  that  exemptions  from  taxation,  how- 
ever large,  such  as  deposits  in  savings  banks  or 
moneys  belonging  to  charitable  institutions, 
which  are  exempted  for  reasons  of  public  pol- 
icy, and  not  as  an  .unfriendly  discriminatioQ  as 
against  investments  in  national  bank  shares, 
cannot  be  regarded  as  forbidden  by  the  federal 
statute." 

See  citations  to  section  5219,  R  S.  V.  S., 
appended  to  the  section  In  5  Fed.  StaL  Ann. 
157. 

Counsel  for  plalntiCTB  cite  and  rely  upon 
Evans^'ille  National  Bank  v.  Britton,  105  U. 
S.  322,  26  L.  Ed.  1054,  and  Boyer  v.  Bwyer, 
113  U.  S.  689,  6  Sup.  Gt.  706,  28  L.  Ed.  1089. 
Both  of  these  cases  Involve  the  question  of 
exemption  from  taxation  to  taxpayers.  In 
each  case  the  exemption  extended  to  other 
taxpayers,  was  withheld  from  owners  of  na- 
tional bank  shares.  In  the  former  case  "cred- 
Its  or  money  at  Interest"  was  held  to  be 


"moneyed  capital,"  within  the  meaning  of 
section  6219,  Hev.  Stat  U.  S.  In  the  latter 
case  "all  mortgages,  Judgments,  and  recogni- 
zances whatsoever,  and  all  moneys  due  or  ow- 
ing upon  articles  of  agreement  for  the  sale 
of  real  estate,"  were  h^d  to  be  "moneyed 
capital,"  within  the  meaning  of  said  section. 
In  both  cases,  because  the  same  exemptions 
were  not  extended  to  owners  of  shares  in  na- 
tional banks,  the  court  held  the  plalntlCCa  en- 
titled to  relief.  ■  It  is  difficult  for  us  to  rec- 
oncile these  two  decisions  with  the  later  de- 
cision of  the  Supreme  Court  of  the  United 
States.  If  property  of  the  character  Involved 
In  those  two  cases  is  "moneyed  capital," 
within  the  meaning  of  the  federal  statute, 
when  the  questioh  Is  as  to  exemptions,  then 
It  Is  difficult  to  understand  why  It  should  not 
be  "moneyed  capital"  under  all  drcnmstano* 
es  when  the  question  of  discriminations 
against  shareholders  of  national  banks 
arises.  We  believe,  however,  that  the  present 
position  of  the  Supreme  Court,  which  Is  cer- 
tainly a  departure  ftrom  the  holding  In  the 
two  last-mentioned  cases,  has  been  reached 
by  a  gradual  process  Of  ellminatloii  and  def- 
inition of  the  words  "moneyed  capital"  un- 
til they  have  now  come  to  mean  moneyed 
capital  engaged  in  a  competltlv©  business 
with  national  banks.  In  the  complaint  In 
this  case  no  allegation  is  contained  which 
either  by  direct  averment  or  by  Inference 
would  authorize  us  to  hold  that  the  "money- 
ed capital"  therein  mentioned  was  In  any  de- 
gree employed  In  competition  with  the  busi- 
ness of  national  banks.  We  therefore  hold 
that  the  allegation  states  no  cause  of  action, 
and  tbe  demurrer  thereto  abonld  bave  been 
sustained. 

[2]  2.  The  second  propoeition  is  that  all  of 
the  plaintiffs  are  taxed  at  a  higher  valuation 
than  other  taxpayers  similarly  situated,  and 
that  sucli  condition  is  tbe  result  of  arbitrary, 
willful,  and  intentional  acts  of  the  taxing 
officers. 

At  the  time  this  tax  was  laid  the  law  re- 
quired that  all  property  be  taxed  at  its  full 
cash  value.  I^ere  is  no  allegation  by  plain- 
tiffs that  they  were  assessed  more  than  or  as 
much  as  full  value,  but  they  allege  an  assess- 
ment against  them  of  50  per  cent  of  full 
value.  They  claim  that  they  have  been  arbi- 
trarily, willfully,  and  intentionally  discrim- 
inated against,  end  that  such  discrimination 
has  been  accomplished  by  omitting  from  the 
tax  rolls  other  moneyed  capital  and  one-third 
of  all  live  stock,  and  by  assessing  such  prop- 
erty as  has  been  assessed  at  a  lower  rate  of 
valuation  than  that  of  plaintiffs.  They  com- 
plain not  of  overaasessraent,  but  of  failure  to 
tax  others  equally  with  them,  as  a  result  of 
an  Intentional  wrong  on  the  part  of  the  tax- 
ing officer.  This  is  what  Is  termed  by  Judge 
Cooley  as  "invidious  assessment"  1  Cooley 
on  Taxation  (3d  Ed.)  386.  Such  taxation,  of 
course,  violates  the  letter  and  spirit  of  our 
Constitution,  which  provided)  at  the  time  thla 
tax  was  laid,  that: 
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"The  rate  of  taxation  ahall  be  equal  and  uni- 
form upon  all  snbjecta  of  taxation?'  Section  1 
of  article  8  of  the  Btate  Constitution. 

Section  0  of  article  8  proTldes  also  that: 

"All  property  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  subject  to 
taxation,  shall  be  taxed  therein  for  atat^  coun- 
ty, municipal  and  other  purposes." 

None  of  the  property  In  question  is  subject 
to  any  exemptions,  so  far  as  appears. 

The  proposition  involved  Is  one  of  much 
difficulty.  When  a  taxpayer  ia  required  to  re- 
turn his  property  at  its  full  cash  value  for 
taxation  purposes,  and  where  he  has  returned 
It  or  has  been  taxed  upon  it  only  50  cents  on 
the  dollar,  it  ia  difficult  to  understand  how 
he  can  aK>eal  to  a  c<Hirt  of  equity  for  relief 
simply  because  some  other  taxpayers  have 
been  more  fortunate  and  have  escaped  in  a 
greater  degree  the  just  taxation  to  which 
their  property  was  subject.  To  ask  a  court 
of  equity  for  relief,  under  such  circumstanc- 
es, Is  to  ask  the  court,  ftom  one  point  of  rlew, 
to  become  a  party  to  a  patent  violation  of  the 
law.  It  la  asking  the  court  to  assist  the  tax- 
payer to  violate  the  law  because  the  law  baa 
been  violated,  either  by  another  class  of  tax- 
payers or  by  the  taxing  officers  in  the  lat- 
ter*8  behalf.  Every  court  must  naturally 
shrink  from  taking  any  such  position.  But 
there  inheres  in  the  nature  of  the  subject 
of  tB.xation  a  necessity  oftentimes  which 
would  seem  to  authorize,  If  not  require,  equi- 
table Interference.  A  taxpayer  who  has  been 
unjustly  dlscrimiuated  against  may  ordinari- 
ly obtain  relief  by  applying  first  to  the  as- 
sessor, next  to  the  county  board  of  equaliza- 
tion, and  finally  to  the  state  board  of  equaliza- 
tion for  the  redress  of  his  grievances.  His 
grlerances  may  be  redressed  either  by  a  re- 
duction of  the  valuation  of  his  property  to  an 
equality  with  that  of  the  other  taxpayers,  or 
by  the  raising  of  the  valuations  of  the  other 
taxiiayera  to  a  . proportion  equal  to  that  of  his 
property,  and  by  the  placing  of  omitted  prop- 
erty on  the  tax  roll.  This  result  can  be  ac- 
conq>li8hed  by  application  to  the  assessing 
officers.  If  they  fall  or  refuse  to  remedy  the 
defect,  the  taxpayer  may  appeal  to  the  county 
board  of  equalization,  who  hare  at  least  pow- 
er to  reduce  his  valnationa  to  an  amount  equal 
to  that  of  other  taxpayers  similarly  situated. 
If  the  county  board  refuses  to  remedy  the 
defect,  he  may  appeal  to  the  state  board  of 
eoDflUisatlon  for  relief.  But  suppose  that  all 
ot  these  assessing  and  taxing  officers  fail  to 
award  to  the  taxpayer  the  relief  to  which  he 
is  entitled;  in  such  case  there  arises  an  over- 
powering necessity  for  the  intervention  of 
the  restraining  jwwer  of  the  courta  The 
courts  have  no  power  to  list  property  for  tax- 
ation which  has  been  omitted,  and  they 
have  no  power  to  raise  the  valuations  of 
classes  of  property  to  the  same  proportionate 
value  as  that  of  other  classes  of  property. 
All  that  the  courts  can  do  la  to  reduce  the 
salnatlons  of  the  property  of  the  complaining 
taxpayer  who  has  been  inteptioually  dlscriiu- 


inated  against  to  an  equality  with  that  of 
other  taxpayers,  and  thus  give  eCfect  to  the 
constitutional  provision  as  to  equality  and 
uniformity  in  taxation.  This  proposition  has 
often  been  before  both  the  federal  and  the 
state  courts. 

In  Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed. 
350,  31  C  a  A.  537,  the  state  taxing  officers 
had  assessed  railroad  property  In  the  state 
of  Tennessee  at  its  real  value,  whereas  all 
other  property  of  the  state  was  habitually 
and  intentionally  assessed  by  the  assessing 
officers  at  not  exceeding  75  per  cent  of  Its 
real  or  correct  value.  The  Tennessee  Consti- 
tution required  equality  and  uniformity  in 
taxation.  The  court,  speaking  through  Taft, 
Circuit  Judge,  said: 

"The  sole  and  m&nifest  purpose  of  the  Consti- 
tution was  to  secure  uniformity  and  equality 
of  burden  upon  all  the  property  in  the  state. 
As  a  means  of  doing  so  (conceding  that  defend- 
ant's construction  ia  the  correct  one),  it  provid- 
ed tiiat  the  assessment  ahould  be  according  to 
Its  true  value.  •  •  *  We  have  before  us  a 
case  in  which  the  complaining  taxpayer,  and 
other  taxpayers  owning  the  same  species  of 
property,  are  taxed  at  a  higher  rate  than  the 
owners  of  other  species  of  property.  This  does 
not  come  about  by  ieKislative  discrimination,  but 
by  the  tnteotionat  and  systematic  disregard  of 
the  law  by  those  charged  with  the  duty  of  as- 
sessing all  other  species  of  property  than  that 
owned  by  complainant  and  its  fellows  of  the 
same  class.  This  ia  a  flagrant  violation  of  the 
clause  of  the  Constitution  forbidding  discrimina- 
tion in  taxation  between  different  species  ot 
property.  That  clause  is  self-executing.  Beel- 
foot  T.  Dawson.  97  Tenn.  160,  86  S.  W.  1048 
[34  L.  R.  A.  TC5].  •  •  •  The  question  pre- 
sented is,  then,  whether,  when  the  sole  object 
of  the  article  of  the  Constitution  is  being  fla- 
grant^ defeated,  to  the  gross  pecuniary  injury 
of  a  jzlaas  of  litigants,  and  one  of  them  appeals 
to  a  court  of  equity  for  relief,  it  must  be  with- 
held because  the  only  mode  of  granting  it  will 
involve  an  apparent  departure  from  the  meth- 
od marked  out  by  the  Constitution  and  the^law 
for  attaining  ita  sole  object.  We  say  'appar- 
ent' departure  from  the  constitutional  method, 
l>ecause  that  instrument  contemplated  a  system 
in  which  all  property  should  be  assessed  at  its 
real  value.  It  did  not  intend  that  a  large  part 
should  be  assesaed  at  75  per  cent.,  and  a  small- 
er part  at  100  per  cent.  The  method  of  as- 
sessing one  apeciea  of  property  cannot  be  truly 
said  to  be  constitutional  without  having  regard 
to  that  puraued  with  other  species;  for  the  es- 
sence of  the  constitutional  requirement  is  uni- 
formity, and  UQiformity  cannot  be  affirmed  to 
exist  without  a  due  renud  to  the  methods  of 
assesaiug  all  speciea.  Therefore,  to  enjoin  the 
enfoftement  of  the  prescribed  method  of  assess- 
ment as  to  one  species  of  property,  when  there 
is  a  departure  from  it  as  to  all  othera,  if  the 
injunction  secures  uniformity  as  to  alL  is  not 
so  great  a  violation  of  the  method  really  pre- 
scribed as  that  involved  in  a  continuance  of 
the  existing  conditions  and  the  denial  of  relief 
to  the  injured  taxpayer.  The  court  is  placed  ia 
a  dilemma  from  which  it  can  only  escape  by 
taking  that  path  which,  while  it  involves  a 
nominal  departure  from  the  letter  of  the  law, 
does  injury  to  no  one,  and  secures  that  uniform- 
ity of  tax  burden  which  was  the  sole  end  of 
the  Constitution." 

The  court  cites  several  cases  from  the  state 
courts,  among  them  Randell  v.  City  of  Bridge- 
port, 63  Conn.  321,  28  Atl.  523,  In  which  the 
court  foond  that  the  plaintiff's  property  was 
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assessed  at  Ita  fall  market  value  as  the 
statute  regalred,  while  the  uniform  rule  of 
the  board  of  assessors  was  to  value  all  other 
property  for  the  purpose  of  taxation  at  one- 
half  of  Its  fblr  market  value.  The  Ccjnnectlcnt 
court  held  that  the  complainant  was  entitled 
to  an  assessment  of  one-half  the  real  value  of 
his  property,  and  this  in  the  face  of  the  man- 
datory provision  of  tbe  statute  that  all  prop- 
erty should  be  assessed  at  Its  true  valu& 
Judge  Taft  says  In  regard  to  this  case: 

"The  point  of  this  case,  and  those  about  to  be 
cited,  is  that,  where  either  the  uniformity  re- 
quired by  law  or  the  prescribed  means  of  attain- 
ing it  must  be  deputed  from,  the  court  will 
choose  the  leaser  eviL** 

In  Gocheco  Co.  r.  Strafford,  SI  N.  H.  455, 
the  law  provided  that  all  taxable  propert7 
should  be  appraised  at  Its  full  and  true  value 
in  money.  T\ie  court  said: 

"Justice  requires  an  equal  rate  of  taxation  of 
Strafford  real  eetate.  If  the  Strafford  real  es- 
tate of  others  was  appraised  in  1870  at  a  less 
rate  than  its  full  value,  the  real  estate  of  the 
plaintiff  should  be  appraised  bv  the  commission- 
ers at  the  same  rate,  so  that  tae  plaintiffs  shall 
pay  their  proportion  of  tax,  and  no  more." 

In  Bx  parte  Ft  Smith  &  Van  Bnren  Bridge 
Co.,  02  Ark.  461«  36  S.  W.  1000,  the  case 
arose  on  an  appeal  from  the  refiual  at  the 
county  board  of  equalizaUon  to  reduce  the 
taxation  or  assessment  upon  the  petitioner's 
bridge.  The  assessor  had  assessed  one-half 
of  the  bridge  in  Crawford  count?  at  $150,000, 
and  tbe  county  board  bad  reduced  the  nssess- 
ment  to  $125,000.  It  appeared  that  the  bridge 
was  worth  9250,000;  and  that  $129,000,  there- 
fore, waa  tbe  full  value  of  one-half  of  the 
bridge.  It  appeared  that  aXL  the  real  estate 
in  Crawford  county  was  assessed  at  50  per 
cent,  of  Its  actual  value.  Tbe  bridge  com- 
pany contended  that,  under  the  drcunistances, 
the  assessDient  of  one-half  the  bridge  should 
be  reduced,  according  to  its  request,  to  $75,- 
000.   Tbe  Arkansas  court  said: 

"It  may  be  said  that,  inasmuch  as  its  proper- 
ty was  not  assessed  above  its  true  value,  it  had  ' 
no  right  to  complain.  But  this  is  not  true. . 
It  had  the  right  to  demand  that  no  unequal  bur- 
den be  imposed  upon  it  by  taxation.  •  •  • 
The  dnty  to  contnbute  to  the  support  of  the 
state  government  by  the  payment  of  taxes  is 
imposed  upon  all  persons  owning  property  sub- 
ject to  taxation.  Tbe  Constitution  provides 
that  this  burden  shall  be  apportioned  among 
them  according  to  the  value  of  their  property, 
to  be  ascertained  as  directed  by  law.  when, 
therefore,  the  property  of  a  few  is  taxed  accord- 
ing to  its  value,  and  of  all  others  at  one-half 
its  value,  then  the  few  are  required  to  contribute 
double  their  portion  of  the  burden.  This  is 
manifestly  a  wrong,  and  justice  demands  that 
it  be  redressed  whenever  it  can  be  done  con- 
formably to  the  laws." 

In  Board  of  Supervisors  v.  C,  6.  &  Q.  B. 
Co.,  44  111.  229,  tbe  appeal  was  a  direct  ap- 
peRl  from  the  board  of  supervisors.  It  ap- 
peared that  the  valuation  of  propert-y  of  In- 
dividuals, except  that  of  the  railroad  com- 
pany, ranged  from  one-fifth  to  one-third, 
while  that  of  the  railroad  company  ranged 
from  one-third  to  one-half.  The  appellate 
ooort  decided  that  the  assessment  of  railroad 


property  must  be  at  the  same  percmtage  ol 
the  real  value  as  that  of  individuals. 

In  0.,  13.  &  Q.  B.  Co.  V.  Board  of  Conimls- 
aloners,  64  Kan.  781.  S&  Pac.  1089,  the  rail- 
road pn^erty  was  aasesaed  at  tbe  true  valn^ 
while  the  property  of  Individuals  and  other 
corporations  in  Atchison  county  was  assess- 
ed at  25  per  cent  of  its  real  value.  The  Con- 
stitution of  the  state  required  that  the  L^b- 
lature  should  provide  for  a  uniform  and  equal 
rate  of  assesBmeot  and  taication,  and  the 
Legislature  provided  that  all  property  shonld 
be  assessed  at  Its  true  value,  ^nie  Kansas 
court  said: 

"The  state  board  of  railroad  assessors  valued 
the  railroad  property  in  Atchison  county  tot 
taxation  at  its  true  value,  but  the  city  and 
township  assessora  of  that  coonty,  by  an  agree- 
ment between  themselves,  assessed  au  the  other 
property  of  the  county  at  25  per  cent,  of  Its  true 
value.  Thus,  by  concerted  action,  the  statute  of 
the  state  was  flagrantly  disregarded.  *  •  * 
There  has  been  a  gross  discrimination  in  the 
taxation  of  the  railroad  property.  The  law  has 
not  been  observed.  The  taxes  complained  of 
are  not  equal  and  uniform," 

The  court  awarded  an  injunction. 

The  Supreme  Court  of  the  United  States, 
in  Cnmmlngs  t.  Bank,  101  U.  8.  163,  25  L 
Ed.  903.  said: 

"When  a  rule  or  system  of  valuation  is  adopt- 
ed by  those  whose  duty  it  Is  to  make  the  assen- 
ment,  which  is  designed  to  operate  unequally 
and  to  violate  a  fundamental  princU^le  of  tbe 
Constitution,  and  when  this  [principle  is  applied 
not  solely  to  one  individual,  but  to  a  large  elas.* 
of  individuals  or  corporations,  equity  may  prop- 
erly interfere  to  restrain  the  operation  of  this 
unconstitutional  exercise  of  power." 

In  Atchison,  etc..  By.  Co.  v.  SuUlvan,  173 
Fed.  456,  97  C.  C.  A.  1,  the  blU  alleged  that, 
while  the  plalntifTs  property  was  not  worth 
more  than  $25,000  per  mile,  and  the  state  board 
assessed  It  at  $14,800  per  niUe,  or  55  per  cent 
of  its  value,  the  assessor  assessed  other  taxa- 
ble property  in  tbe  county  at  not  more  than 
25  per  cent  of  Its  actual  value;  that  the 
assessor  omitted  from  assessment  much  oth- 
er prc^rty  taxable  in  the  county ;  that  he 
did  so  pursuant  to  a  rule  adopted  by  the 
county  officers,  and  did  so  systematically  and 
intentionally  in  order  to  make  the  plaintiff 
pay  a  larger  tax  in  proportion  to  the  value 
of  Its  property  than  others  who  had  taxa- 
ble property  in  the  county ;  and  that  tbe 
state  board  transmitted  to  the  county  an  as- 
sessed value  of  $14,800  per  mile  ot  CfMuplaln- 
ant's  railroad,  when  tbe  proportion  of  the  as- 
sessed value  of  its  property  in  the  state  whld 
the  board  was  required  by  the  statutes  to 
certify  to  that  county  was  $14,385.28  per 
mile.  The  court  held  in  this  case,  per  San- 
bom,  Circuit  Judge,  that  the  omission  from 
the  tax  rolls  of  the  personal  property  men- 
tioned, and  which  was  done  systematically 
and  intentionally,  authorized  the  plalntlfl  to 
invoke  the  remedy  of  injunction  against  the 
collection  of  a  considerable  portion  of  the  tax. 

Judge  Cooley,  in  1  Cooley  on  Taxati<n  (3d 
lOd.)  380.  quotes  from  Merrill  r.  Bumpbiey, 
24  Mich.  170,  and  soya: 
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"A  diBcretionaiT  pomr  cantujt  cnnim  an  of- 
ficer for  refusal  to  exerdm  hia  diBcretion.  His 
judgmeot  is  appealed  to— not  his  resentments, 
nis  cupidity,  or  bis  malice.  He  is  the  Instru- 
ment of  the  law  to  accomplish  a  particular  end 
throDgh  specified  means,  and  when  he  purpose- 
ly steps  aside  from  his  duty  to  inflict  a  wanton 
injury,  the  confidence  reposed  in  him  has  not 
disarmed  the  law  of  the  means  of  prevention. 
Uia  jnd^ent  may,  indeed,  be  final  if  he  shall 
exercise  it,  but  an  arbitrary  and  caijricions  ex- 
ertion of  official  authority,  being  without  law, 
and  done  to  defeat  the  purpose  of  the  law,  must, 
like  all  other  -wroigs,  be  subject  to  the  law's 
correction." 

Se^  also,  to  tbe  same  etCcct,  Wells-Fargo 
ft  Co.  T.  Johnson,  214  Fed.  ISO,  130  C.  G.  A. 
028,  vhkb  dtes  most  ol  the  federal  caaea. 
Citizens'  NatlfMial  Bank  t.  Board  of  Cominls- 
slonezs  of  Lyon  County,  83  Kan.  376,  111  Pac. 
496;  ^^okane  &  Eastern  Trust  Co.  t.  Spo- 
kane County*  70  Wash.  48,  126  Pac.  64; 
tangley  t.  Smith  (Tex.  OIt.  App.)  126  S.  W. 
660. 

It  aeenifl  dear,  therefore,  that  under  pnv- 
er  drcumstances  a  taxpayer  or  claas  of  tax- 
payers who  has  been  discriminated  against 
In  the  matter  of  tazatl(m  may  have  equitable 
rell^  as  to  the  excess  over  other  taxpayers, 
notwithstanding  the  property  has  not  been 
assessed  as  miurh  as  It  should  be  under  the 
taxing  laws. 

()]  3.  In  tills  connection  a  serious  objec- 
tion to  the  maintenance  of  this  complaint 
appears.  As  before  seen,  the  complaint  con- 
tains no  allegation  that  the  complaining  tax- 
payers appeared  before  any  of  the  taxing 
oflBcers,  beginning  with  the  assessor  and  end- 
ing with  the  state  board  of  eqnalizatlcm.  and 
attempted,  except  as  hereinafter  stated,  to  se- 
cure uniformity  and  equality  for  themselves 
In  the  matter  of  taxation.  The  allegatiou 
simply  is  tliat  at  the  time  of  the  assessment 
by  the  assessor  of  complainant's  pnqjterty  at 
50  per  cent  of  Its  value  he  failed  and  refused 
to  assess  the  property  of  other  taxpayers  at  a 
like  valuation,  and  that  he  failed  and  refused 
to  list  other  moneyed  capital  for  taxation, 
and  failed  and  refused  to  list  more  than 
two-thirds  In  number  of  the  live  stock  in  the 
county.  It  Is  further  alleged  that  after  the 
state  board  of  equalization,  by  the  general 
order  heretofore  set  out,  had  fixed  the  valu- 
ation of  the  capital,  surplus,  and  undivided 
profits  of  all  banks  in  the  state  at  60  per  cent 
of  their  value,  the  assessor  of  the  county 
again  failed  and  refused  to  put  upon  the  tax 
rolls  the  omitted  property,  and  failed  and  re- 
fused to  assess  all  of  the  other  property  In 
the  coimty  at  the  same  proportionate  valu- 
ation as  that  fixed  by  the  state  board  of 
equallzatlOD  upon  the  complainants.  The 
complaint  contains  no  allegation  that  they 
requested  the  assessor  to  perform  any  of 
these  acts,  or  that  they  appeared  before 
either  the  county  or  state  board  of  equaliza- 
tion, and  requested  that  the  omitted  proper- 
ty be  listed  and  taxed,  and  that  the  under- 
valued property  be  raised  to  a  value  propor- 
tionate to  that  ot  the  complainants.  One  of 


the  principal  difficulties  with  this  propor- 
tion is  that  the  defendant  in  the  court  be- 
low failed  to  call  attention  to  these  facta  by 
his  demurrer,  and  the  question  is  not  even 
argued  in  the  briefs  for  the  defendant  in 
this  court  It  this  were  an  ordinary  contro- 
versy between  private  persons,  we  would  feel 
Justified  and  required  to  Ignore  it  But  the 
question  in  this  case  Involves  a  proper  under- 
standing of  the  law  of  taxation  as  it  Is  to  be 
administered  In  this  state,  and  the  question 
is  one  of  general  public  Interest  in  which  the 
state  at  large  is  concerned.  Under  such  cir- 
cumstances, we  feel  Justified  in  discussing  the 
question  from  the  standpoint  of  the  general 
welfttre  of  the  state.  It  is  a  general  and 
well-recognlzed  proposition  that  no  taxpayer 
may  appeal  to  a  court  of  equity  for  relief 
against  discriminatory  taxation  unless  he  has 
no  legal  or  statutory  remedy  which  Is  ade- 
quate, or  unless  he  has  first  exhausted  his 
legal  or  statutory  remedy  without  avail.  2 
Cooley  on  Taxation  (3d  Bd.)  1412;  2  Desty 
on  Taxation,  661,  662. 

In  the  case  at  bar  it  appears  that;  after 
the  assessor  had  raised  the  valuation  of  the 
property  of  the  complainants  from  85  per 
cent  to  SO  per  cent  of  its  value,  they  ap- 
peared before  the  board  of  coun^  commis- 
sioners, letting  as  a  board  of  equalization, 
whidi  board  reduced  the  valuation  to  SS 
per  cent  of  the  value  of  the  property.  It 
does  not  appear,  however,  that  the  plalntURs 
ever  demanded  of  the  assessor,  or  of  the 
county  conmilssioners,  that  the  omitted  prop- 
erty be  listed  for  taxation,  and  that  aU  be 
raised  to  50  per  cent  of  its  value,  thus  equal- 
izing the  burdens  of  taxation  upon  all,  nor 
does  It  appear  that  the  collector  of  the  coun- 
ty, after  the  tax  liste  had  been  delivered  to 
him,  was  ever  requested  by  the  plaintiffs  to 
list  any  of  the  omitted  property  as  he  was 
authorised  to  do  under  section  4056,  G.  L. 
1897.  It  thus  appears  that  there  was  total 
lack  of  effort  on  the  part  of  the  plalnttlRi 
to  secure  equalization  by  the  means  provided 
hy  the  stotute,  except  In  one  particular,  viz., 
they  attempted  to  have  the  valuations  oC 
.their  property  reduced  from  60  to  35  per 
cent  of  Ite  value,  and  succeeded  In  their 
effort  In  that  behalf  before  the  county  com- 
missioners; but  they  made  no  effort  either 
before  the  assessor  or  before  the  county  com- 
missioners, or  before  the  collector,  to  have 
the  omitted  property  listed,  or  to  have  all  of 
the  property  in  the  county  valued  the  same  as 
their  own. 

By  chapter  103,  Laws  of  1907,  the  ter- 
ritorial board  of  equalization  was  clothed 
with  the  power  to  fix  the  value  of  shares  of 
all  national  banks  and  other  banking  institu- 
tions in  the  territory;  the  t&x  to  be  imposed 
being  In  lieu  of  any  taxes  which  otherwise 
might  be  assessed  upon  their  property.  By 
section  6  of  article  8  of  the  Constitution,  the 
state  board  of  equalization  succeeded  to  all 
of  the  power  of  the  territorial  boardi  until 
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otherwise  provided  by  law,  and  at  the  time 
the  state  board  acted  In  this  case  there  was 
no  new  l^lalatlon  adding  to  or  cartalUnic 
the  state  board's  powers.  At  the  time  the 
state  board  acted  (October  7,  1912)  all  of 
the  acts  of  the  assessor  complained  of  were, 
presumably,  known  to  the  plaintiffs.  They 
also  knew  that  bank  shares  were  within  the 
exclusive  assessing  power  of  the  state  board, 
at  least  that  part  of  that  power  which  in- 
volves the  fixing  of  values.  At  the  time  of 
the  meeting  of  the  board  of  county  commis- 
sioners tbe  plaintiffs  knew  that  the  state 
board  had  ordered  that  all  bank  shares 
should  be  assessed  at  50  per  cent,  of  the  actu- 
al value  of  tbe  capital,  surplus,  and  undivid- 
ed profits,  and  that,  presumably,  the  ass^- 
sor  had  so  assessed  them  In  accordance  with 
the  order.  When  they  appeared  before  the 
county  commissioners,  however,  so  far  as  ap- 
pears, they  failed  to  request  them  to  add  the 
omitted  property  to  the  tax  rolls,  and  failed 
to  request  a  valuation  of  50  per  cent  upon 
all  of  the  other  property  in  the  county.  On 
the  other  hand,  they  simply  asked  that  their 
valuation  be  reduced  to  35  per  cent  because 
others  were  so  assessed.  It  thus  appears 
that  they  asked  the  board  of  county  commis- 
sioners to  do  an  unlawful  thing,  namely,  to 
aid  them  in  scaping  a  measure  of  taxation 
over  and  above  what  tbey  had  already  es- 
caped by  reason  of  the  action  of  the  state 
board  In  assessing  their  property  at  50  per 
cent  of  tbe  capital,  surplus,  and  undivided 
profits.  We  do  not  think  that  this  can  be 
done. 

As  before  stated.  It  Is  a  general  and  well- 
established  proposition  that  no  taxpayer 
may  appeal  to  a  court  of  equity  for  relief 
nf^ainst  discriminatory  taxation  unless  he  has 
no  adequate  legal  or  statutory  remedy,  or  un- 
less he  has  first  exhausted  ills  legal  and  stat- 
utory remedies  without  avail.  We  take  It 
that  this  proposition  Is  settled.  However, 
there  is  an  exception  or  qualification  that 
such  legal  or  statutory  remedies  must  be 
adequate  to  secure  the  redress  required,  and 
therefore  It  becomes  necessary  to  examine 
our  legislation  as  It  appeared  at  the  time 
this  tax  was  laid.  By  section  4018  of  the 
Complied  Laws  of  18&7  it  Is  provided  that 
the  board  of  county  commissioners  shall 
constitute  a  board  of  equalization  for  the 
revising,  correction,  and  completion  of  the 
assessment  roll.  At  its  first  meeting  as 
such  board  of  egnailzatlon  it  has  power  to 
"supply  omissions  In  the  assessment  roll, 
and,  for  the  purpose  of  equalizing  the  same, 
may  Increase,  diminish  or  otherwise  alter 
and  correct  any  assessment  or  valuation, 
except  where  such  valuation  Is  fixed  by 
law."  At  either  the  first  or  second  meet- 
ing of  the  said  board  of  county  commis- 
sioners they  were  authorized  and  required 
to  "bear  appeals  and  complaints  of  those  db»- 
satislSed  with  the  assessment  by  the  assessor, 
and  shall  decide  the  same,  as  In  their  judg^ 
ment  Is  proper  and  right"  The  same  section 
provides  that  any  taxpayer  dissatified  with 


the  decision  of  said  board  may  appeal  to  tbe 
territorial  board  of  equalization,  and  that 
said  territorial  board  of  equalization  has  full 
power  to  act  In  the  premises,  "either  in  in- 
creasing, diminishing,  exempting,  or  other- 
wise altering  and  correcting  any  assessment 
or  valuation  so  appealed  from."  This  sec- 
tion is  a  part  of  chapter  73  of  the  Laws  of 
1887.  By  section  2636,  C.  L.  1897,  which 
comes  from  a  later  act  (chapter  12,  Lawa 
1897),  the  territorial  board  of  equalization  is 
given  the  power; 

"To  hear  and  determine  any  appeals  taken,  as 
now  provided  by  law,  and  also  any  appeals  tak- 
en by  the  territory,  or  any  county,  which  ap- 
peals are  hereby  anthorised  to  be  made  and  tak- 
en in  the  same  manner  aa  other  appeals  from 
asseesments  for  taxation  are  now  allowed,  and 
It  shall  be  the  duty  of  the  solicitor  general  of 
the  territory  to  take  an  appeal  from  any  action 
of  the  board  of  county  conimisBionerB  on  behalf 
of  the  territory  and  •  •  •  county  whenever 
he  shall  be  requested  so  to  do,  by  a  petition  Ld 
writing  signed  by  three  reflp<»isible  taxpayers 
of  any  county.  •  •  • » 

Under  these  two  sections.  It  is  perfectly  ap- 
parent that  any  taxpayer  who  believes  that 
he  is  being  discriminated  against  may  appeal 
to  the  board  of  county  commissioners,  as  the 
board  of  equalization,  and,  if  he  knows  of 
any  omitted  property,  as,  it  la  presumed, 
plaintiffs  in  this  case  knew,  to  request  said 
board  to  list  the  omitted  property  for  tax- 
ation. If  he  knows  of  any  valuation  for  tax- 
ation at  a  less  proportion  of  actual  value 
than  the  valuation  upon  his  property,  he  may 
request  the  county  commissioners  to  raise  the 
villuatlons  of  the  other  taxpayers  to  an  equal- 
ity with  him  The  quotation  from  section 
4048  does  not  seem  to  confine  an  appeal  to 
the  territorial  board  of  equalization  to  a 
complaint  of  the  taxpayer  on  bis  own  assess- 
ment but  be  may  complain  of  undervalua- 
tions of  other  taxpayers,  and  section  2636 
clearly  gives  the  right  of  appeal  on  behalf 
of  the  territory  or  any  county  from  any  un- 
dervaluations of  any  classes  of  taxpayers. 
In  other  words,  the  appeal  to  the  territorial 
board  of  equalization  is  not  confined  in  its 
scope  to  overvaluation  of  any  one  or  more 
taxpayer's  property,  but  Includes  the  ques- 
tion of  undervaluation  of  the  property  of 
other  taxpayers.  It  therefore  becomes  ap- 
parent that  the  plaintiffs  In  this  case  had  a 
complete  and  adequate  statutory  remedy  for 
all  of  their  grievances  of  which  they  com- 
plain in  this  suit  It  may  be  suggested  In 
this  connection  that  to  require  a  taxpayer  to 
present  all  this  data  to  the  taxing  officers 
would  impose  upon  him  a  dilllcult  If  not  an 
Impossible,  task,  and  Involve  him  In  the  ne- 
cessity of  stating  tbe  whole  tax  situation  of 
any  given  taxing  district  But  this  Is  cer- 
tainly no  valid  objection.  The  taxpayers, 
plaintiffs  in  this  case,  had  they  appealed  to 
the  tax  officers,  would  be  subjected  to  no 
greater  burdens  in  the  way  of  accumulating 
evidence  than  they  were  subjected  to  In  this 
very  suit  The  same  facts  were  presented  In 
this  suit  which  could  have  been  presented  to 
the  taxing  offlcera,  andt  presumably,  tbe 
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plalntlifs  were  at  tbe  time  tbey  were  assessed 
at  50  per  cent,  on  the  dollar  as  well  inform- 
ed as  to  tbe  facta  as  they  were  when  tbey 
filed  the  complaint  In  this  case.  Under  these 
circumstances  the  plaintiffs  have  no  basis  up- 
on which  to  invoke  the  aid  of  a  court  of  equi- 
ty. There  la  no  principle  of  law  or  equity  of 
which  we  are  aware  whereby  a  taxpayer  can 
ask  a  court  of  eqnlty  to  aid  him  in  defeating 
the  payment  of  a  just  tax,  simply  because 
others  have  ancceeded  in  evading  a  just  p^ 
portion  of  their  tax,  nnless  he  first  attempts 
to  remedy  the  evil  by  appUcatlon  to  the  prop- 
er taxing  ofUcers.  Aa  has  been  pointed  out, 
plaintiffs  in '  tills  case  were  taxed  at  60 
cents  on  the  dollar,  and  desire  to  be  taxed  at 
86  cents  on  the  dollar,  thereby  erading  65 
per  cent  ot  th^r  Jnat  taxaUcm,  upon  the 
theory  that  tbey  ihould  be  reduced  to  the 
same  proportion  of  values  as  the  other  tax- 
pajaa  Id  the  county.  As  before  seen,  un- 
der proper  circumstances,  and  when  the  tax- 
payer has  exhausted  all  his  legal  and  statu- 
tory remedies,  or  where  he  has  no  adequate 
ones,  he  may  come  Into  a  court  of  equity  and 
obtain  relief  rimply  because  the  courts  have 
no  power  to  r^ieve  him  against  discrimina- 
tory taxation  except  by  reducing  him  to  a 
level  with  the  other  taxpayers.  This  posi- 
tion Is  8UM>orted  by  what  we  consider  good 
authority. 

Thus  In  Bagley  Elevator  Co.  v.  Butler,  24 
S.  D.  429,  123  N.  W.  866,  the  complaining 
taxpayer  complained  because  its  elevators 
were  taxed  at  a  higher  proportion  of  their 
value  than  other  elevators  In  the  state,  but  It 
appeared  that  all  of  Its  elevators  were  tax- 
ed at  less  than  their  true  value,  which  was 
required  by  the  South  Dakota  statute.  Tbe 
court  said: 

"What,  then,  was  the  remedy  appellant? 
Under  our  law  it  is  the  duty  of  the  aaseaaors  to 
asaess  property  at  its  true  value,  and  the  duty 
of  all  equalization  boards  to  correct  errors  and 
inequalities  by  raising  property  to  Its  true  val- 
ue, where  it  baa  been  valued  too  low  bv  the  as- 
sessor. Therefore  the  remedy  of  appellant  was 
to  ask  the  town  board  and  ue  county  board  to 
equalize  taxation  by  raising  tbe  values  of  other 
property,  and  not  bv  lowering  the  value  of  ap- 
pellant's property.  From  the  complaint  it  sim- 
ply appears  that  tbe  town  boards  were  asked  to 
equalize  values,  but  it  clearly  appears  that  the 
county  board  were  asked  to  equalize  values  by 
lowering  the  values  of  appellant's  property,  or, 
in  other  words,  such  board  was  aaked  to  dis- 
obey the  laws  of  this  state.  This  court  will 
take  judicial  notice  that  the  taxing  oflScers  of 
tbia  state,  from'the  assessors  to  tbe  state  board 
of  equalization,  absolutely  disregard  the  clear 
mandate  of  the  law  in  t^aclUK  values  upon 
property  for  taxation  purposes,  but  that  is  no 
reason  why  the  courts  of  tbis  state  shonid  con- 
nive at  such  acts  or  became  active  parties  there- 
to. When  a  party  whose  property,'  though  as- 
sessed at  less  than  Its  value,  is  assessed  much 
higher  than  that  of  other  taxpayers,  shall  have 
reqnestfti  the  several  boards  to  equalize '  taxes 
in  tbe  manner  fixed  by  statute,  to  wit.  by  rais- 
ioK  the.asaessmeot  of  all  property  to  its  actml 
value,  and  such  boards  shall  have  refused  or 
faHed  to  do  their  clear  duty  under  the  law, 
then,  and  only  then,  1st  BOeh  party  apply  to  tba 
courts  for  relief." 


This  case  was  followed  in  Sioux  Falls 
Savings  Bank  v.  Minnehaha  County,  29  S. 
r>.  146,  135  N.  W.  eS9,  Ann.  Caa.  1914D,  910. 
In  that  case  the  state  board  of  equalization 
ordered,  among  other  things,  that  certain 
classes  of  prc^rty  should  be  assessed  at  cer- 
tain proportions  of  their  actual  value,  and 
that  other  property,  except  bank  stock, 
should  be  assessed  at  one-third  of  its  actual 
value,  and  that  bank  stock  should  be  as- 
sessed at  40  per  cent  of  its  actual  value. 
The  assessor  followed  out  the  instructions 
of  the  state  board,  and  the  complaining  tax- 
payers brought  a  suit  to  restrain  the  collec- 
tion of  the  tax  on  the  ground  of  intentional 
discrimination  against  banks.  The  defend* 
ants  demurred  to  the  complaint,  which  de- 
murrer was  overruled,  and  the  defendants 
appealed.  The  court  held,  in  accordance 
with  the  Butler  Case,  supra,  that  It  was 
tbe  duty  of  a  complaining  taxjmyer  to  seek 
equalization  by  Increasing  the  valuations  of 
other  taxpayers,  rather  than  to  seek  equali- 
zation by  decreasing  the  valuations  upon  his 
own  property.  They  further  held  that,  by 
reason  of  a  statutory  provision,  there  was 
a  limitation'  upon  the  amount  of  increase  of 
valuations  In  any  one  year  of  over  $3,000,000, 
and  that  therefore  the  request  of  the  tax- 
payers made  to  the  state  board  to  equalize 
tbe  assessment  by  increasing  all  property  in 
the  state  to  full  value  was  unwarranted. 
The  court  points  out  that  the  request  to  the 
state  board  should  have  been  to  equalize 
valuations  within  their  powers  as  fixed  by 
law,  leaving  the  exact  method  to  tbe  state 
board  of  equalization.  Then,  had  the  state 
board  persisted  in  a  willful  and  intentional 
discrimination  against  banks,  they  would 
have  exceeded  their  Jurisdiction,  In  which 
event  the  remedy  could  be  corrected  upon 
a  writ  of  certiorari.  It  is  upon  this  ground 
that  the  court  refused  the  taxpayers  the 
right  to  maintain  a  suit  in  equity  because 
they  had  failed  to  pursue  their  statutory 
remedy. 

In  Burlington,  etc,  R.  B.  Co.  v.  Board  of 
County  Commissioners,  10  Neb.  211,  4  N.  W. 
1016,  the  plaintiff  complained  of  unequal  as- 
sessment by  reason  of  certain  exemptions 
which  had  been  allowed  In  the  assessment 
of  lands  which  had  been  planted  to  trees, 
and  which  exemption  was  not  warranted  by 
law,  and  was  not  extended  to  lands  of  plain- 
tiff, and  the  court  said:' 

"Where  a  taxpayer  feels  himself  wronged,  ei- 
ther because  his  own  property  is  valued  too 
high,  or  that  of  others  too  low,  or  omitted  al- 
together from  the  lists,  a  summary  and  inex- 
pensive remedy  is  provided  by  a  resort  to  tbe 
county  board  of  equalization,  a  tribunal  creat- 
ed expressly  to  hear  complaints  and  make  cor- 
rections of  the  assessment  roll,  preliminary  to 
the  levy  of  taxes,  to  the  end  that  every  person 
shall  bear  his  due  proportion,  and  no  more,  of 
the  public  burdens.  The  plaintiff,  having  en- 
tirely ne^ected  to  bring  tbe  matter  of  these  de- 
ductions and  exemptions  to  the  attention  of  this 
board,  is  -in  no  situation  to  be  heard  in  com- 
plaint now.  Nor  does  it  matter  that -some  of 
tbe  deductions  were  made,  as  the  evidence 
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shows,  by  the  board  of  egaalizadon.  This  was 
error  to  be  sure,  but,  having  occurred  in  the  de- 
termination of  a  question  of  which  the  board 
had  jurisdiction,  their  decision  must  stand  until 
corrected  in  a  proper  proceeding." 

Id  the  First  National  Bank  v.  SteeDSon, 
25  N.  D.  629.  146  N.  W.  1061,  the  assessor 
assesaed  the  holders  of  shares  of  stock  In  the 
plaintiff  bank  at  81  per  cent  of  its  full 
cash  value,  and  the  property  of  other  mon- 
eyed capital  was  assessed  at  only  35  per  cent, 
of  Ita  full  cash  value,  and  such  discrimina- 
tion was  willful.  The  court  said: 

"Another  consideration,  in  our  opinion,  Is 
equally  decisive  of  this  case.  It  is  not  claimed 
that  the  plaintiff,  or  any  of  its  said  sharehold- 
ers, ever  presented  their  erievatices  arising  up- 
on the  alleged  unequal  and  overviduation  of  said 
shares  of  capital  stock  to  either  the  board  of 
review  of  the  city  of  HUlsboEO  or  the  board  of 
equalization  of  Traill  county,  or  to  the  state  au- 
ditor,  all  of  which  officers  are  expressly  empow- 
ered by  the  revenue  laws  of  this  state  to  hear 
and  redress  nievuices  of  the  character  set  out 
in  this  complainL" 

In  First  National  Bank  t.  Holmes,  246  111. 
862,  92  N.  E.  893,  the  assessor  valued  tixe 
real  estate  at  43  per  cent,  of  Its  actual  value ; 
the  board  of  review  raised  the  valuation  of 
personal  property,  and  the  valuation  finally 
fixed  was  practically  the  same  as  all  prop- 
erty In  the  township,  except  real  estate.  The 
question  presented  to  the  circuit  court  by  the 
bill  was  whether  the  valuation  by  the  board 
of  review  was  a  wrong  to  the  plaintiff  for 
which  a  court  of  equity  ought  to  afford  a 
remedy.  The  claim  for  the  appellee  was 
that  equity  required  a  reduction  of  the  value 
fixed  by  the  board  of  review  to  the  valuation 
of  real  estate  in  the  township.  The  court 
adopted  that  view,  and  made  the  reduction, 
the  effect  of  which  was  that  It  permitted 
the  complainant  to  pay  less  taxes  in  propor- 
tion to  the  value  of  the  shares  of  stock  than 
other  taxpayers  assessed  on  the  same  kind  of 
proper^.  The  court  said: 

"The  illegality  was  in  not  valuing  all  the 
property  of  the  township  at  ita  fair  cash  value, 
and,  as  between  the  tazpayen  in  the  township, 
in  valuing  the  real  estate  at  a  lower  rate  pro- 
portionately than  personal  property.  It  la  not 
within  the  power  of  the  Legisuiture  to  provide 
that  different  classes  of  property  shall  be  valued 
differently,  and,  if  moneys,  mortgages,  bonds, 
or  securities  are  valued  at  a  different  propor- 
tion of  their  full  value  or  on  a  different  basis 
from  other  property,  the  CJonatitutlon  and  the 
law  are  both  violated.  The  complainant  would 
have  had  just  cause  to  object  that  lands  and 
lots  in  the  township  of  XJrbana  were  illegally 
valued  far  below  their  actual  value  so  as  to 
work  an  injustice  to  owners  of  other  property, 
but  the  shares  of  stock  of  compiainant  were 
subject  to  taxation,  and  the  assessment  was 
made  in  conformity  to  the  mode  prescribed  by 
the  statute,  and  the  valuation  of  the  shares  by 
the  board  of  review  was  considerably  below  the 
actual  value.  A  court  of  equity  cannot  inter- 
vene in  behalf  of  a  taxpayer  on  the  ground  that 
the  property  of  others  has  been  valued  too  low. 
People  V.  Lots  in  Ashley,  122  lil.  297,  13  N. 
B.  656.  The  complainant  was  not  without  a 
remedy  at  law  to  compel  a  performance  by  the 
assessor  or  board  of  the  duty  declared  by  the 
statute,  BO  that  one  class  of  property  should 
not  he  assessed  on  a  lower  baais  than  the  prop- 


erty  of  the  complainant,  but  the  court  could  not 
|ive  the  relief  asked  for  by  the  bill  without  do- 
ing an  injustice  to  alt  other  owners  of  similar 
property  who  were  assessed  on  substantially  the 
same  basis  of  valuation,  and  the  shares  of  stock 
were  finally  valued  by  the  board  of  review  at 
much  less  than  they  should  have  been  valued 
under  the  law.  The  complainant  had  no  equita- 
ble right  to  have  a  reduction  of  valuation 
fixed  by  the  assessor." 

In  this  cause  it  Is  to  be  observed,  as  before 
pointed  out,  that  the  scde  asseealug  power 
of  bank-  shares  was  in  Uie  state  board  of 
equaUzatlcm,  and  ttaey  made  an  order  taxing 
all  banks  in  the  state  at  a  valuation  of  SO 
per  cent  of  the  capital,  surplus,  and  un- 
divided profits.  If  a  suit  of  this  kind  can 
now  be  maintained  by  cme  or  more  banks  in 
Golfax  comity,  and  their  valnaUons  be  re- 
duced from  BO  per  cent  to  35  per  cent  by 
a  decree  of  a  court  of  equity,  then  and  In 
that  event  the  court  becomes  a  party  to  a 
wrong  against  all  of  tbe  other  banks  in  all 
of  the  other  counties  of  the  state.  This  or- 
der of  the  state  board  was  a  general  order, 
and  affects  all  banking  instltutlonB.  They 
were  therefore  all  aseesaed  at  50  per  cent 
of  their  valuation.  The  wrong  which  would 
be  committed  by  sacb  a  decree  of  the  court 
is  of  the  same  quality  and  character,  al- 
though, perhaps,  of  a  lesser  degree,  under 
the  facts  pleaded  in  the  complaint,  as  the 
wnmgs  committed  by  the  tax  officers  of 
Colfax  county  or  the  state  board  of  equaliza- 
tion.  The  courts  can  take  no  such  position. 

It  follows  that  the  plaintiffs  In  this  case 
have  stated  no  cause  of  action  In  eqnity, 
and  the  judgment  overruling  the  demurrer 
will  be  reversed,  and  tbe  canse  remanded  to 
the  district  court,  with  leave  to  the  parties 
to  plead  forUier  if  they  shall  be  so  advised. 

KOBEBTS,  C  J.,  and  HANNA,  concur. 


PRIOB  SHOE  &  OLOTHINO  Ca  et  al.  v. 
McBRIDE,  County  Tnesurer. 

(No.  1691.) 

(Supreme  Court  of  New  Mexico.    May  24, 
191B.) 

(BytlabUM  »y  <A«  OoitrtJ 
Taxation  «ss>006— -DisoKZiaiTATioir— Rxuxf 

BY  iNJCNOnON— iliXISTINCB  OF  STATUTOBT 

Remedt. 

Where  a  taxpayer  has  an  adequate  statu- 
tory remedy  against  discriminatory  taxation, 
and  fails  to  resort  to  tbe  same,  he  can  have  no 
relief  in  equity  by  injunction,  even  where  tlie 
discrimination  is  willful  and  intentionaL 

[Ed.  Note.— For  other  cases,  see  Taxati(n, 
Ont  Dig.  H  1230-1241;  Dec.  Dig.  ^sbOO&J 

Appeal  from  District  Court,  Golfax  Coun- 
ty; T.  D.  Lleb,  Judge. 

Action  by  the  Price  Shoe  &  Clothing  Com- 
pany and  others  against  Thomas  McBrid^ 
Treasurer  of  Colfax  County.  From  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 
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Ira  L.  Grimshaw,  Asst.  Atty.  Gen.,  for  ap- 
pellant E.  G.  Cramptoa  and  O.  L.  PlimU>s, 
both  of  Raton,  and  C.  A.  Si^ess,  of  Bast 
X*a  Vegas,  for  appellees. 

PARKER.  J.  This  Is  a  proceeding  for  an 
Injunctlou  against  the  collection  of  an  alleged 
Illegal  tax.  The  plaintiffs  allege  that  they 
are  owners  of  real  and  personal  property, 
consisting  of  city  lots,  stocks  of  merchandise, 
and  other  personal  property  In  Colfax  coun- 
ty ;  that  the  assessor  of  Colfax  county  Issued 
a  notice  to  the  taxpayers  to  the  effect  that 
all  real  and  personal  property  within  the 
county  must  be  returned  at  35  per  cent  of 
its  actual  value;  that  pnrsnant  to  said 
notice,  each  of  the  plaintiifs  returned  his 
property  for  taxation  upon  the  basis  of  35 
per  cent  of  the  actual  cash  value  of  his  prop- 
erty; that  the  assessor  "Intentionally,  arbi- 
trarily, and  systematically"  directed  the  own- 
ers of  live  stock  to  return  only  two-thirds 
of  the  actual  number  of  animals,  and  assess- 
ed the  same  at  a  value  not  to  exceed  3S  per 
cent  of  the  actual  value;  that  the  valua- 
tions upon  plalntlfCs'  property  were  raised  by 
the  assessor  to  what  he  considered  36  per 
cent  of  its  actual  cash  value;  that  the  board 
of  county  commissioners,  slttlo^r  as  a  board 
of  eftuaUutLon,  at  its  June  meeting  In  1912, 
made  an  order  equaUzlng  the  valuations  of 
proper^  In  said  county,  and  the  valuations 
of  plaintiffs'  property  were  reduced;  that 
thereafter  an  appeal  was  prepared  and  filed 
with  the  Attorney  General  from  the  action 
of  the  board  of  couuty  commissioners  to  the 
state  board  of  equalization,  said  appeal  being 
prosecuted  by  other  taxpayers  than  the  plaln- 
tUCa,  and  he  requested  that  the  valuations 
of  plaintiffs'  property  be  raised  to  the  same 
valuation  as  that  placed  upon  the  same  by 
the  assessor  of  the  county;  that  said  appeal 
was  heard  by  the  state  board  of  equalization 
in  September,  1912,  and  an  order  entered 
sustaining  said  appeal,  and  ordering  that  the 
assessments  of  the  property  of  said  plaintiffs 
were  to  stand  in  the  amount  originally  fixed 
by  the  county  assessor;  that  the  total  raise 
In  the  valuations  of  real  and  personal  prop- 
erty in  the  county  of  Colfax  by  the  state 
board  of  equalization  amounted  to  $1,000,000. 
and  was  placed  entirely  upon  real  estate  and 
personal  property,  excepting  thertfrom  graz- 
ing lands  and  live  stodc;  that,  upon  Informa- 
tion and  belief,  the  said  raises  in  valuation 
w«e  actually  accomplished  by  the  assessor 
of  Colfax  county,  acting  In  accordance  with 
a  purported  order  of  the  state  board  of 
equalization;  that  uld  action  of  the  said 
assessor  was  arbitrary,  fraudulent  and  In- 
tentional, and  was  for  the  purpose  of  causing 
plaintiffs  to  pay  a  larger  tax  in  proportion 
to  the  valne  of  their  property  than  others 
irtio  bad  taxable  property  in  the  county  were 
required  to  pay,  and  a  larger  tax  in  propor- 
tion to  the  value  of  th^  property  than  the 
4)wneiB  of  grains  lands  and  live  stock  In 


the  county  were  required  to  pay;  that  the 
assessor,  or  the  defendant,  extended  said 
valuations  as  fixed  by  the  state  board  of 
equalization  upon  the  tax  rolls  of  the  couu; 
ty ;  that  thereafter  the  board  of  county  com- 
missioners, pursuant  to  the  order  of  the  state 
board  of  equalization,  made  an  order  approv- 
ing said  assessment  rolls;  that  the  assess- 
ment rolls  were  delivered  to  the  defendant 
as  treasurer  of  the  coun^  of  Colfax,  for  the 
coUectioo  of  taxes;  that  the  plaintiffs  paid 
the  amount  of  taxes  assessed  against  tb^ 
proper^  In  accordance  with  the  valuations 
as  fixed  by  the  board  of  couuty  commission- 
ers at  its  June.  1912,  meeting ;  that  the  de- 
fendant as  treasurer,  has  placed  upon  the 
tax  rolls  the  Increase  in  the  valuation  of  said 
property  belonging  to  plaintiffs,  In  accordance 
with  the  foregoing  order  of  the  state  board 
of  equalization,  and  ttiat  he  now  gives  out 
and  threatens  that  he  will  proceed  to  collect 
the  amount  of  taxes  claimed  to  be  due  upon 
the  property  of  plaintiffs,  and  has  given  no- 
tice to  that  effect;  that  said  proceedings  have 
created  a  cloud  upon  the  tiUe  of  the  iffoperty 
of  plaintiffs  as  to  their  real  estate ;  and  that 
U  will  require  of  plaintiffs  a  multiplicity  of 
suits  to  recover  the  alleged  Illegal  tax  If  the 
treasurer  Is  allowed  to  proceed  and  collect 
the  same.   Plaintiffs  pray  fbr  an  Injunction. 

A  demurrer  was  interposed  and  overruled, 
and.  the  defendant  Meeting  to  stand  upon  his 
demurrer,  the  court  decreed  a  permanent 
injunction.  The  defendant  appeals. 

We  have  then,  a  case  of  alleged  intentional 
and  willful  discrimination  in  the  valuation 
of  property  for  taxation  purposes.  It  is  Im- 
possible to  tell  from  the  allegations  of  the 
bill  just  when  the  assessor  made  the  Increase 
In  the  valuations  of  the  classes  of  property 
owned  by  the  plaintiffs  In  this  case.  The 
complaint  contains  an  allegation  that  during 
the  assessment  of  plaintiffs'  property  the 
assessor  of  the  county,  acting  In  accordance 
with  whet  purported  to  be  an  order  of  the 
state  board  of  equalization,  raised  the  valua- 
tion of  property  in  the  county  to  the  extent 
of  11,000.000,  but  that  In  so  doing  he  placed 
the  said  additional  amount  entirely  upon 
real  estate  and  personal  property,  except 
grazing  lands  and  live  stock,  and  that  said 
action  on  his  part  was  arbitrary,  fraadalent, 
and  Intentional,  and  for  the  purpose  of  cans* 
Ing  plaintiffs  to  pay  a  la^er  tax  In  propor- 
tion to  the  value  of  their  property  than  others 
who  had  taxable  property  in  the  county  were 
required  to  pay.  It  therefore  appears,  at 
least  InferenUally,  that  during  the  period  of 
the  assessment  of  plaintiffs'  property,  that  is 
to  say,  between  March  let  and  8ei>tember 
1st  the  statutory  period,  the  assessor  did  the 
acts  complained  of  by  the  plaintiffs.  Wheth- 
er he  did  the  same  by  reason  of  the  allied 
order  of  the  state  board  of  equalization,  or 
whether  he  did  it  of  his  own  volition,  the 
plaintiffs  argue,  is  immaterial,  because  it  is 
<dalnied  by  them  that  the  state  board  bad  no 
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power  to  make  any  aucb  order,  and  that  tbe 
Injury  of  wlxlch  tliey  complain  was  directly 
cansed  by  tbe  assessor  himself.  The  com- 
plalnt  contalna  a  farther  allegation  that  the 
county  commlsslonm  afterwards  approved 
the  raises  In  valnatlons  theretofore  made  by 
the  assessor.  This  must  have  been  done  prior 
to  September  Ist,  as,  under  the  prOvltions  of 
section  4049,  O.  L.  1897,  ttie  county  commis- 
sioners have  no  fnrthw  Jurisdiction  as  a 
board  of  equalization  to  equalize  tbe  burdens 
of  taxation.  The  order  of  events  In  the  com- 
plete process  of  taxation  Is  not  determinable 
ftom  the  complaint,  and  we  therefore  con- 
strue the  pleading  to  mean  that  tbe  plaintiffs 
complained  to  the  county  oommisslonerB  of 
the  valuations  put  upon  th^r  property  by  the 
assessor,  and  tiiat  the  county  commissioners 
reduced  anch  valuation  to  the  amount  at 
which  the  plaintiffs  bad  returned  the  same ; 
that  thereafter  the  assestor,  either  by  reason 
of  an  order  of  the  state  board  of  equalization 
or  of  hia  own  volition,  again  raised  the  valu- 
attons  of  plaintlffii*  property  ;  that  the  coun- 
ty commissioners,  while  tb^  still  had  Juris- 
diction to  equalise  tlie  burdens  of  taxation 
In  the  count?,  ratlfled  tbe  action  of  the  as- 
sessor. It  la  alleged  aa  one  of  the  reasons 
why  the  raise  in  valuations  of  plalntlfh' 
property  and  that  of  others  rimllarly  situated 
was  illegal  that  the  plaintiffs  bad  no  notice 
of  tbe  order  of  the  state  board  of  equallza- 
tlon.  It  is  not  allied,  however,  that  the 
plaintiffs  had  no  such  notice  prior  to  tbe 
time  the  county  commissioners  ratified  the 
act  of  the  assessor.  It  appears,  therefore, 
that  the  plaintiffs  bad  an  opportunl^  to 
appear  before  the  assessor  himself,  and  to 
appear  before  the  board  of  county  commis- 
sioners, and  seek  all  of  the  relief  which  they 
seek  In  this  case,  of  which  opportunity  they 
did  not  avail  themselrea 

This  presents  the  same  proposition  which 
was  discussed  in  First  National  Bank  of 
Raton  et  al.  v.  Thos.  McBride,  Treasurer,  etc. 
(No.  1G90),  149  Pac  353.  in  which  we  have 
Just  handed  down  an  opinion.  The  same 
difficulty  Is  presented  in  that  this  point  was 
not  called  to  the  attention  of  the  trial  court, 
nor  is  It  argued  in  the  briefs  in  this  court. 
We  believe,  however,  that  tbe  reasons  as- 
dgned  In  tbe  case  Just  decided  are  sut&ctent 
to  Justify  the  same  course  In  this  case.  This 
is  a  public  question,  and  concerns  all  of  the 
people  of  the  state,  in 'that  a  proper  and  Just 
adminiatratlon  of  the  taxing  laws  shall  be 
malntcdned. 

For  the  reasons  stated  In  that  case,  we  find 
that  the  plaintlCEs  in  this  case  have  no  cause 
of  action  in  equity,  and  the  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded,  with  leave  to  tbe  parties  to  plead 
further  if  they  shall  be  so  advised ;  and  it  is 
so  ordered. 

ROBERTS,  C.  3^  and  HAXNA,  J.,  concur. 


MII/LEB  et  al.  V.  STATE)  ex  rel.  HOI/T. 

(No.  4334.) 

(Supreme  Court  of  Oklahoma.  May  25,  1915.) 

fSyUahua  ly  tka  Court.) 

1.  OAHINO  «=>60— SeIZUBS  and  DEffTBUCTION 
OF    ProPEHTY  —  "AeTICLI    OB  APPARATUS 

Suitable  to  be  Used  fob  Qajcblzno  Pub- 
poses." 

Sections  2506  and  2607,  Rev.  Laws  1910, 
do  not  furnish  authority  for  the  seizure  and  de- 
struction of  money,  as  being  "an  article  or  op- 
paratQfl  suitable  to  be  used  for  gambling  pur- 
poses." 

[Ed.  Note.~-For  other  cases,  see  Gaming,  Cent. 

Dig.  9  117 ;  Dec.  Dig.  «=»eOJ 

2.  Gaming  «k>00  — Sbzzubb  otMonbT— Au- 

THoarrr  of  Officer. 

In  a  raid  by  the  sheriff  upon  an  alleged 
gambling  room,  certain  gambling  tables,  imple- 
ments and  apparatus,  and  a  sum  of  money  were 
seized.  Later,  the  gambling  paraphernalia  was 
destroyed  and  the  money  ordered  to  be  paid 
over  to  the  county  treasurer.  Eeld  error,  as  to 
tba  action  regardli^  tbe  seiaure  and  disposal  of 
said  money. 

[Ed.  Note.— For  other  cases,  see  Gaming. 
CenL  Dig.  |  117;  Dec.  Dig.  «=»60.] 

Oommlsstoners*  Opinion,  Division  No.  1. 
Error  from  County  Court,  Pottawatomie 
County;  Ross  F.  liockrldge.  Judge. 

Proceedings  by  the  State,  on  the  relation 
of  one  Holt,  against  Jerry  Miller  and  others. 
Jndgmeot  Cor  irfatatifl,  and  defbndaata  bring 
error.  Reversed  and  iwnanded. 

W.  N.  Maben  and  Carl  Mobrbacher,  both 
of  Shawnee,  for  plaintiffs  iii  error. 

BREWER,  C.  This  Is  an  ai^eal  from  an 
order  and  Judgment  of  the  county  court  of 
Pottawatomie  county,  confiscating  and  order- 
ing turned  over  to  the  county  treasurer  the 
sum  of  $208,  seized  in  connection  with  a 
poker  table,  crap  table,  chairs  and  other 
gambling  paraphernalia  by  the  sheriff  in  a 
raid.  There  is  no  controversy  as  to  tbe  sei- 
zure and  destruction  of  the  gambling  para- 
phernalia. The  only  claim  made  here  la  that 
the  confiscation  o£  tbe  money  was  illegal. 

[1, 2]  No  brief  has  been  filed  by  defendants 
In  error,  but  it  is  qnlte  evident  that  the  court 
bad  in  mind  and  was  proceeding  under  sec- 
tions 2430  and  2431,  Comp.  Laws  1909  (sec- 
tions 2506,  2507,  Rer.  Laws  1910),  which 
read: 

"Sec.  2430.  Every  person  who  is  authorized 
or  enjoined  to  arrest  any  person  for  a  violation 
of  the  providons  of  this  act,  is  equally  author- 
ized and  enjoined  to  seize  any  table,  cards,  dice, 
or  other  articles  or  apparatus  suitnble  to  be 
used  for  gambling  purposes  found  in  the  posses- 
sion or  under  tbe  control  of  tbe  pererai  so  ar- 
rested, .and  to  deliver  the  same  to  tbe  magia- 
trate  before  whom  tbe  person  so  arrested  is  re- 
quired to  be  taken. 

"Sec.  2431.  The  magistrate  to  whom  anything 
svitable  to  be  used  for  ambling  purposes  is  de- 
livered pursuant  to  the  foregoing  section,  shall, 
upon  examination  of  tbe  accused,  or  if  such  ex- 
amination is  delayed  or  prevented,  without  await- 
ing such  examination,  determine  the  character 
of  the  thing  so  delivered  to  him,  and  whether  it 
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wu  actaally  employed  by  tiie  accused  in  tIo- 
lation  of  toe  provisions  ot  this  act,  and  if  be 
finds  that  it  18  of  a  diaracter  suitable  to  be 
used  for  gambling  purpoaes,  aod  that  it  has 
been  nsed  by  the  accused  in  violation  of  this 
act,  be  shall  cause  it  to  be  destroyed." 

We  are  of  tbe  opinion  that  nothing  can  be 
foond  In  the  above  sections  of  the  statate,  or 
elsewhere,  so  far  as  we  are  advised,  that 
will  warrant  a  confiscation  of  money,  on  the 
theory  that  It  la  an  *^rtlcle  or  ai^ratus 
aultable  to  be  used  for  gambling  purposes." 
Besides,  whatever  the  statute  authorizes  to 
be  confiscated  mnst  be  destroyed.  Xliis  is  the 
only  disposition  tliat  can  be  made  of  such 
property.  We  are  hard  to  convince  that  even 
oar  moat  opulent  legislators  could  have  in- 
tended to  80  treat  a  commodity  so  widely 
and  universally  useful  and  so  strangely  hard 
to  acquire.  We  have  made  some  search,  but 
have  failed  to  find  a  case  of  this  kind,  root- 
ed In  money,  unless  it  be  Attorney  General  v. 
Justice,  etc..  City  of  Boston,  103  Mass.  456, 
which  fact  would  seem  to  dispute  the  prov- 
erb that  "money  is  the  root  of  all  evil."  In 
an  early  Kansas  case  (lUce  v.  State,  1  Eau. 
[Dass.  Ed.]  650),  the  court  ordered  various 
articles  of  property  restored,  as  not  being  In- 
dnded  within  the  act,  but  sustained  the  con- 
flscatlon  of  "the  board  covered  with  <doth, 
and  thirteen  cards  painted  thereon,  called  the 
lay-out,  and  the  sliver  box."  Tbe  Idea  of  tbe 
court  may  be  gathered  from  what  is  said, 
yet  that  case  Is  not  strictly  in  point.  But 
we  find  some  support  for  the  position  taken, 
which,  coming  as  It  does  from  the  land  that 
boasts  of  Plymouth  Rock  and  the  "Puritan 
Fathers,"  Is,  we  think,  entitled  to  great 
weight  In  that  case  (Goolldge  v.  Cboate,  62 
Mass.  [11  Mete.]  79),  the  ofScers  had  arrested 
several  offMiders  and  seized  a  "oock  pit"  and 
24  "game  cocks,"  bat  tbe  latter  were  held 
not  to  be  "apparatus  or  instruments  of  gam- 
ing," and  this,  notwithstanding  th^  very 
name  appears  to  infringe  upon  the  statute. 

As  has  been  said,  we  do  not  think  that 
"money"  comes  under  the  clQsalftcatlMi  of 
"articles  or  apparatus,  suitable  to  be  used 
for  gambling  purposes."  Men  do  not,  save 
In  a  sense,  gamble  "with,"  bat  "for"  money. 
It  may  be  true — lu  fact  we  have  beard  It 
said-— that  the  "bank  zoll"  is  an  essEmtlal  In 
«Tery  well-ordered  and  successful  poker 
game;  but  so  It  is  with  every  other  business. 
Its  uses  are  manifold.  And  further,  even  if 
the  statute  is  broad  enough  to  comprehend 
"money,"  upon  a  determlnatioo  that  "It  has 
been  used  by  the  accused,  in  violation  of  this 
act,"  It  Is  not  proven  that  such  was  the  case. 
It  Is  shown  that  this  money  was  on  the  table, 
yet  it  is  by  no  means  clear  that  it  was  in  the 
"l>ot."  Certainly  uone  of  it  had  found  its 
way  Into  the  "kitty."  It  may  hare  been 
that  the  sporty  Individual  was  merely  mak- 
ing a  vulgar  display  of  his  wealth,  for  the 
purpose  of  Impressing  the  bystanders  with 
hla  affluence;  or,  It  may  be  that  he  was 
merely  extracting  firom  lils  "roll**  a  small 


bill,  for  purposes  of  refreshment  It  Is  said 
that  such  environs  are  conducive  of  thirst 
We  do  not  know  this  to  be  true,  but  the  close 
association  usually  observed  between  "thirst 
parlors"  and  gambling  rooms,  especially  In  a 
prohibition  state,  lends  color  to  the  state- 
ment But,  be  this  as  It  may,  why  pursue  a 
dry  discussion  of  a  wet  subject  any  further. 
This  case  was.  In  principle,  decided  last  week 
In  that  of  No.  4323.  State  of  Oklahoma  v. 
Certain  Paraphernalia  and  C.  S.  Steele,  149 
Paa  130  (not  yet  officially  reported),  the 
syllabi  of  which  case  reads: 

"1.  The  word  'appurtenances,'  as  used  in  sec- 
tion 10,  chapter  «9,  Session  Lews  1907-08, 
page  606  (section  3617,  Rev.  Laws  1910),  does 
not  inclode  money  as  property  that  may  be 
seized. 

"2.  Section  10,  chapter  69,  Session  Laws 
1907-08,  page  606  (section  3617,  Rev.  Laws 
1910),  providing  that  Ht  shall  be  the  Autj  of 
such  officer,  without  warrant,  to  arrest  the  of- 
fender and  seize  the  liquor,  bars,  furniture, 
Sxtures,  vessels,  and  appurtenances  thereunto 
belonginff  so  unlawfully  used,  ♦  •  • »  does 
not  legally  authorize  such  officer  in  >»afc1ng  sDcb 
seizare  to  seize  money." 

It  Is  true,  that  opinion  was  a  construction 
of  a  certain  section  of  the  statute  relating 
to  the  111^1  sale  of  intoxicating  liquors; 
but,  as  has  been  said,  it  is  applicable  and 
controlling  bere. 

The  cause  should  be  reversed  and  remand- 
ed, fior  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

PBR  CURIAM.  Adopted  In  whole. 


In  re  INFEUSE'S  BSTATB. 
MELZNBB  T.  TRUOANa 
■  (No.  3610.) 
(Supreme  Court  of  Montana.   May  24,  1916.) 

1.  BXEOirrOBS  and  AoinNISTBATOSS  «S382— 

Appoiittuent  of  ADtanxBTBAToBS  —  Noia- 

NATIOK— NONBESIDENCK  OF  PABTT  UAKINQ 

NouiNATioR— 'Effect. 

A  nonresident  relative  of  a  decedent  may, 
under  Rev.  Codes,  {  7447.  maintain  a  petition 
for  revocation  of  letters  of  admiolstratlon  issued 
to  any  other  penmi  than  enumerated  relatlTes 
of  decedent 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratorB,  Cent  Dig.  §8  191-212: 
Dec.  Dig.  «=>32.] 

2.  Appeax.  Ann  Ebbok  «3>864r— Rbtzew— Eb- 
BONEouB  Reason. 

An  order  dismissing  a  petition  to  revoke 
letters  of  administration  will  he  affirmed  if  war- 
ranted by  the  face  of  the  record,  though  the 
trial  court  based  its  decision  on  an  erroneous 
ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3403,  34M,  3408-3424» 
3427-^80;  Dec.  Dig.  «»8S4.] 

3.  exxcutobs  ahd  aomiribtbaiob0  ^32— 
Appointment  of  Adhhtistbatobb— Now- 

NATION— STATUTOBY  PbOTIBIONS. 

Rev.  Codes,  S  7447,  authorizing  petitions 
for  the  revocation  of  letters  of  adminutration 
granted  to  any  other  person  than  enamerated 
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relatiTea,  zntut  be  read  in  eonnecttou  with  other 
Bectlong  on  the  same  subject,  includiag  section 
7446,  authorizing  the  granting  of  administra- 
tion to  a  competent  person,  though  not  other- 
wise entitled  thereto,  at  the  written  request  of 
R  person  entitled,  filed  in  the  court;  and,  when 
BO  construed,  a  petition  for  the  revocanon  of 
letters  of  administration  and  the  appointment 
of  the  petitioner  on  the  request  of  a  relative 
must  show  the  filing  in  the  court  of  the  request. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  U  181-212;  Dec. 
Dig.  «=>32.] 

4.  EXECUTOBS  AND  AdMINISTBATOES  «=»17— 

Appointment— DiscHETioN  op  Tbial  Coubt. 
Though  Rey.  Codes,  S  7482,  gives  to  the 
snrriTing  husband  or  wife  the  absolute  right 
to  administer,  or  to  name  the  administrator,  a 
request  by  any  of  the  other  persons  named  in 
section  7447  is  addressed  to  the  discretion  of 
the  court:  and  refusal  to  comply  with  the  re- 
quest will  not  be  disturbed,  in  the  absence  of 
clear  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SS  43-68;  Dec 
Dig.  «=3l7.] 

5.  EXECUTOBS  AKD  ADHINISTBATOBS  «=»17— 

ApFoinniKNT  —  Waives  or  Pufebsnce 
Rights. 

The  benefit  given  to  the  surviving  husband 
or  wife  to  administer  or  name  the  administra- 
tor msy,  under  Rev.  Codes,  |  6181,  be  waived, 
and  the  waiver  may  be  founded  on  refusal  to 
claim,  or  by  unreasonable  delay  in  claiming,  the 
benefit. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §5  43-59;  Dec. 
Dig.  «=3l7.] 

6.  EXECUTOBS  AND   AdUINISTBATOBS  ©=>32 — 

Appointment — Revocation — Petition. 
A  delay  of  nearly  17  months  after  the  ap- 
pointment of  an  administrator  before  filing  a  pe- 
tition for  the  revocation  of  the  appointment  and 
the  appointment  of  petitioner  at  the  request  of 
a  relative  of  decedent  is  such  a  delay  as  jus- 
tifies the  dismissal  of  the  petition,  notwithstand- 
ing the  dismissal  of  a  prior  petition,  presented 
12  months  after  the  appointaneat. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Eng.  ff  191-212; 
Dec.  Dig.  «=s>32.] 

7.  EXECUTOBS    AND   AdUINISTBATOBS  <8=»32~ 

Afpointhent  —  Revocation  —  Pbbsump- 

TI0N8. 

Where,  on  petition  for  revocation  of  let- 
ters of  administration  and  the  appointment  of 
petitioner,  no  question  touching  the  appoint- 
ment of  the  administrator  was  raised,  the  court 
will  presume  that  due  notice  was  given  be- 
fore tbe  appointment  was  made,  and  thereby 
impute  constructive  notice  to  a  relative  of  dece- 
dent that  the  appointment  would  be  made  In 
the  absence  of  timely  objection. 

[Ed.  Note. — For  other  cases,  see  Ezecntors 
and  Administrators,  Cent.  Dig.  H  181-212; 
Dec..  Dig.  «=s>32.] 

8.  Tbeatibs  «=>1— Opebation. 

Treaties  are,  by  virtue  of  Const.  V.  S.  art. 
6,  the  supreme  law  of  tbe  land,  binding  on  state 
courts;  anything  in  tbe  state  Constitution  or 
laws  to  tbe  contrary  notwithstanding. 

[Ed.  Note.— For  other  cases,  see  Treaties, 
Cent.  Dig.  9  1;  Dec.  Dig.  «=>1.} 

9.  Tbbaties  «=»7— Construction. 

The  primary  duty  of  iaterpreting  treaties 
rests  with  tbe  executive  department  of  the  fed- 
eral government. 

[lid.  Note.— For  other  cases,  see  Treaties, 
Cent.  Dig.  S  7;  Dec.  Dig.  «S37.] 


REPORTER  (Mont 

10.  Executors  and  Advinistbatobs  4=>24— 
Appointment  of  Admin  ibteatobs—Pbefeb- 
ENCE  Rights  —  Tbeaties  —  Conbtbuction— 
"In  the  Absence." 

Under  treaty  between  United  States  and 
Italy,  providing  tbat  the  respective  consuls 
general,  consuls,  vice  consuls  and  consular 
agents  shall  enjoy  in  both  countries  the  rights 
and  privileges  granted  to  the  officers  of  the  same 
grade  of  the  most  favored  nation,  and  under 
the  treaties  between  the  United  States  and 
Paraguay  and  the  United  Btatea  and  Sweden, 
providing  that  In  the  event  of  any  cltixen  of  ei- 
ther of  tbe  contracting  parties  dying  without 
a  will  in  the  country  of  the  other  contracting 
party,  the  consol  general,  consul,  vice  consul 
general,  or  vice  consul  of  tbe  natloa  to  whieb 
the  deceased  may  belmg,  or  "In  his  absence"  the 
representative  of  the  consul  general,  consul, 
vice  consul  general,  or  vice  consul  shall  take 
charge  of  the  property  left  by  decedent,  and 
have  the  ri^t  to  be  appointed  as  administrator, 
the  Italian  consular  agent  for  Montane  is  enti- 
tled, in  the  absence  and  under  the  authority  of 
tbe  Italian  coosul  general,  as  against  the  nom- 
inee of  a  nonresident  heir,  to  administer  the  es- 
tate of  any  Italian  subject  dying  intestate  in 
Montana:  the  words  "in  the  absence"  meaning 
nonpresence  in  the  state  wherein  the  administra- 
tion occurs. 

[Ed.  Note.— For  other  cases,  aee  Executors 
and  Administrators,  Cent.  Dig.  H  132-140; 
Dec.  Dig.  «=>24.] 

Appeal  from  District  Court,  Jefferscm  Coun- 
ty; Wm.  A.  Clark,  Judge. 

Petition  by  A.  B.  Melzner  for  the  revoca- 
tion of  letters  of  administration  of  the  estate 
of  August  Infelise,  deceased,  Issued  to  G.  A 
Trucano,  and  the  Issuance  of  letters  of  ad- 
ministration to  petitioner.  From  an  order 
dismissing  the  petition,  the  petitioner  appeals. 
Affirmed. 

Nolan.  &  Donovan,  of  Butte,  for  appellant 
A.  O.  M(£Danlel,  of  Butte,  for  respondent 

BANNER,  J.  On  October  21,  1812,  tbe  re- 
Qpondent  G.  A.  Tracant^  was  appealed  ad- 
ministrator of  the  estate  of  August  Infelise^ 
who  died  intestate  In  Jefferson  connty- 
Thereafter  and  on  March  16, 181^  the  appel- 
lant. Melzner,  filed  his  petition,  ikying  revo- 
cation of  respondent's  letters  and  the  issu- 
ance of  letters  of  admlnl8tntt<»i  to  hlmselt 
basing  his  petition  upw  an  alleged  nomina- 
tion by  the  mother  and  sole  heir  of  the  de- 
ceased, she  residing  in  Italy.  To  this  tbe  re- 
spondent answered,  denying  the  nomlnatlcHi 
of  the  appellant  by  the  mother  of  tbe  deceas- 
ed, and  pleading  afl9rmatlvely:  (1)  That  on 
October  28, 1913,  the  appellant  filed  a  similar 
petition  whl<4i,  being  resisted  by  tbe  respond- 
ent upon  the  grounds  now  urged,  was  after 
bearing  dismissed  by  the  court  for  want  of 
sufficient  evidence  to  show  appellant's  nom- 
ination, and,  no  appeal  having  been  taken 
from  such  order,  the  matters  and  things 
sought  to  be  presented  by  the  present  petition 
are  res  adjudicata;  and  (2)  that  Infelise  was, 
at  the  time  of  his  death,  a  subject  of  the  king- 
dom of  Italy,  whereof  the  appellant  is  the 
consular  agent  for  Montana,  entitled  by 
treaty  between  the  United  States  and  Italy 


^ssPor  other  casM  sM  same  toplo  and  KBT-NUHBBR  la  all  Key-Numbered  Digests  and  Indezes 


Digitized  by  Google 


Kont) 


IN  BB  INFECJEQ&*S  E8TATB 


867 


to  haTe.  and  directed  by  tbe  Italian  consul 
general  to  procure,  letters  of  administration 
upon  said  estate.  To  tbls  Bfelsner  demurred, 
and  the  court,  by  a  single  order  made  and 
mtered  on  tlie  15th  day  of  May,  1914,  orer- 
mled  said  demurrer  and  dismissed  the  peti- 
tion— 

"on  the  ground  that  the  applicant  has  no  au- 
thority to  apply  for  letters  because  the  nominat- 
ing  person  baa  no  right,  under  the  showing  made 
and  under  the  law,  to  ask  tor  the  revocation  of 
the  letters  issued  to  C.  A.  Trucaoo." 

From  that  order  tbla  appeal  1b  taken. 

1.  It  la  sopposed  by  the  appellant  that 
the  order  In  question  can  be  Justified,  If  at 
all,  only  upon  tbe  theory  that  tbe  district 
court  correctly  held  tbe  mother's  nomination 
to  be  IndtectlTe  becaiue  of  her  nonrestdence. 
If  swA  Is  the  Tiev  liUiNkded  to  bo  expressed 
by  the  ordei^-vhlch  we  doabt-4t  was  cer- 
tainly enoneoos.  Bev.  Codes,  |  7447;  In  re 
Gnlgie's  Estate,  24  Mont  87,  60  Fa&  405; 
In  re  Holler's  Batate,  40  Mont  187.  105  Faa 
649.  But  tbls  would  not  absfdre  us  from  the 
duty  of  aflBrmlnff  the  (Vder  If  it  be  warranted 
by  any  consideration  an)earlng  upon  the 
face  of  the  record.  Blenard  t.  Montana  Crat 
Ry.  C(K,  22  Moat  840,  56  Fac.  592.  And  such 
condderation  does  appear.  The  statute  above 
Inferred  to,  under  wbldi  the  nominee  ot  a 
snrviTtng  mother  may  be  entitled  to  letters 
and  to  the  revocation  of  prior  letters,  Is  not 
absolute  and  available  at  all  times,  under  all 
cMidltlons.  The  pleading  in  such,  aa  In  all 
other  cases,  must  show  prima  fade  that  the 
ai^llcant  Is  entitled  to  tbe  relief  sought.  In 
the  present  Instance  It  Is  alleged  that  tbe 
mother  did,  on  January  21,  1914,  "duly  make, 
execute,  and  deliver  an  instrument  In  writ- 
ing, requesting  the  petitioner  to  obtain  revo- 
cation of  the  letters  of  administration  here- 
tofore issued  to  C.  A  Trucano,  and  further 
requesting  •  •  •  that  said  A  B.  Melsner 
be  appointed  administrator,"  but  this  Is  mere- 
ly the  opinion  of  Melzner  that  a  paper,  In  ef- 
fect as  stated,  was  pnverly  executed  by  the 
mother.  Section  7447  is  to  be  read  In  con- 
nection with  the  other  Code  sections  upon 
the  same  subject,  including  section  7446.  Un- 
d«r  the  latter  section  the  request  must  be 
filed  in  the  court.  Nowhere  la  it  made  to  ap- 
pear that  this  was  done,  and  no  copy  of  the 
request  Is  attached  to  the  petition ;  bence  It 
cannot,  in  strictness,  be  said  tbat  any  request 
was  before  tbe  court  AssunilDg.  however, 
that  the  auction  above  quoted  was  suffi- 
cient prima  facie,  the  petitioner  had  and 
could  claim  no  right  In  the  premises  other 
than  as  tbe  nominee  of  the  mother,  Kow, 
save  as  to  a  surviving  husband  or  wife — 
whose  rlgftt  to  administer  or  to  name  the  ad- 
mlnbrtrator  Is  absolute  (Bev.  Codes,  S  74^; 
In  re  Blackburn's  Ebtate.  48  Mont.  170,  187 
Pae:  381) — a  request  by  auy  of  tbe  other  per- 
sons named  in  section  7447  Is  addressed  to 
the  sound  discretion  of  tbe  court,  and  a  re- 
fusal to  heed  such  request  cannot  be  revers- 


ed unless  a  dear  abuse  ot  such  discretion  Is 
shown  (Bichardson's  Estate,  120  Cal.  844,  52 
Pac.  832;  Estate  of  Morgan,  53  Cal.  243; 
Healy's  Estate,  122  CaL  162,  54  Pac.  736; 
Harrison's  Ebtate,  135  CaL  7,  66  Pac.  84®. 
Even  as  to  the  surviving  husband  or  vrite  tbe 
benefit  of  section  7447  may  be  waived  (Bev. 
Codes,  S  61S1 ;  In  re  Blackburn's  Estate,  su- 
pra), not  only  by  express  assent  but  also  by 
refusal  or  failure  to  claim,  or  by  unreasona- 
ble delay  in  claiming,  the  advantage  given  by 
that  section  (Estate  of  Keane,  66  CaL  407; 
McColgan  v,  Kenny,  68  Md.  258,  11  AtL  819; 
PoUard  V.  Mohler,  65  Md.  287;  Bice  v.  Tllton, 
13  Wyo.  420,  80  Pac  828 ;  Bodes  v.  Boyers, 
106  Tenn.  434,  61  S.  W.  776;  Edwards  v. 
Bruce,  8  Md.  S92;  Spragne's  Estate,  126  Mich. 
357,  84  N.  W.  293). 

[I,  7]  Tbe  petition  In  question  was  filed  on 
March  16,  1914,  nearly  17  months  after  the 
api)oIntment  of  Trucano,  and  there  Is  nothing 
on  its  face  to  show  when  the  mother  became 
apprised  of  this  event.  As,  however,  no  ques- 
tl<Hi  Is  raised  touching  Trucano's  appolntmoit 
in  the  first  Instance,  It  most  be  presumed  that 
due  QoUce  was  given  before  it  was  made,  and 
the  effect  of  this  Is  to  impute  constructive 
knowledge  to  the  mother  tbat  Trucano  would 
be  appointed  in  the  al»ence  of  tlm^  objec- 
tion. Without  any  showing  ot  want  of  actual 
notice,  or  without  any  averments  excusatory 
of  her  delay,  and  after  sudi  a  lapse  of  time 
during  which  the  administrator  previously 
appointed  was  permitted  to  act  without  crit- 
icism or  complaint  the  court  cannot  be  put  In 
error  for  refusing  to  entertain  tbe  petition  to 
revoke ;  and  until  Trucano's  letters  were  re- 
voked, tbe  appellant  could  not  be  appointed. 
Ebtate  of  Keane,  supra;  Bedell's  Estate,  97 
CaL  339,  32  Pac.  328 ;  Jewett  v.  Turner,  172 
Mass.  496,  52  N.  E.  1082. 

Nor  is  this  situation  altered  because  the 
answer  alleges,  as  the  basis  for  a  plea  of  res 
adjudtcata,  that  the  appellant  did,  on  Octo- 
ber 29,  1013,  file  a  similar  petition  to  the  one 
now  before  ns.  This  circumstance  cannot  be 
considered  at  all  in  determining  the  suffi- 
ciency of  the  showing  made  by  the  petition ; 
but  If  It  could.  It  was  still  possible  for  tbe 
court  to  make  the  order  in  question,  because 
of  the  first  delay  of  12  months  and  the  ap- 
parent acquiescence  for  5  monttas  after  the 
dismissal  of  tbe  first  petition. 

[1-10]  2.  The  appellant  assigns  error  In  the 
overruling  of  his  demurrer  to  tbe  respond- 
ent's affirmative  defenses.  The  importance 
of  this  to  the  case  as  it  now  stands  la  not 
clear ;  tor,  if  the  proceedings  were  correctly 
dismissed  for  insufficiency  in  tbe  showing 
made  by  the  petition,  any  error  conmiitted 
in  ruling  up<Hi  the  demurrer  was  harmless. 
To  set  the  matter  at  rest  however,  and  in 
due  respect  to  the  elaborate  arguments  ot 
counsel  upon  the  subject  we  express  the 
view  that  so  tar  as  the  defenses  based  upon 
tbe  treaty  with  Italy  are  concerned,  tbe  nil- 
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iDg  was  not  errroneons.  Article  17  of  that 
treaty  (20  Stat  732)  provides: 

"The  respective  consuls  general,  consnls,  vice 
consuls  and  consular  agents,  as  likewise  the 
consula-r  chancellors,  secretaries,  cleilEs  or  at- 
taches, shall  enjoy  in  both  countries,  all  the 
rights,  prerogatives,  immunities  and  privileges 
which  are  or  mar  hereafter  be  granted  to  the 
officers  of  th«  same  grade,  ot  the  most  favored 
nation.** 

TTnder  1Mb  "most  favored  nation"  i^nse, 
reliance  Is  had  npon  the  provisions  of  article 

10  of  the  treaty  between  the  United  States 
and  Paraguay  (12  Stat  1096)  and  of  article 

11  ot  Qt6  treaty  between  the  United  States 
and  Sweden  (87  Stat  1487).  The  stipulation 
in  the  treaty  with  Sweden  is  that: 

"In  the  event  of  any  citizens  of  either  of  the 
two  contracting  parties  dying  without  will  or 
testament,  in  the  territory  of  the  other  contract- 
ing party,  the  consul  general,  consul,  vice  consul 
general,  or  vice  consul  of  the  nation  to  which  the 
deceased  may  belong,  or,  in  his  absence,  the  rep- 
resentative of  such  consul  general,  consul,  vice 
consul  general,  or  vice  consul,  shall,  so  far  as 
the  laws  of  each  country  will  permit  and  pend- 
ing the  appointment  of  an  administrator  and 
until  letters  of  administration  have  been  grant- 
ed, take  charge  of  the  property  left  by  the  de- 
ceased for  the  benefit  of  his  lawful  heirs  and 
creditors,  and,  moreover,  have  the  right  to  be 
appointed  as  administrator  of  such  estate." 

These  provisions  are  the  supreme  law  of 
the  land,  binding  upon  us,  anything  in  the 
Constitution  or  laws  of  this  state  to  the  con- 
trary notwitbstandlng  (U.  S.  Const,  art  6) ; 
and,  under  the  liberal  construction  to  which 
treaties  are .  entitled  (Shanks  v.  Dupont,  3 
Pet  242,  7  I/.  Ed.  666),  upon  the  weight  of 
decided  cases  (Scutella's  Estate,  145  App. 
Dlv.  156,  129  N.  T.  Supp.  20;  McEvoy  v. 
Wyman,  191  Mass.  276,  77  N.  E.  379;  Car- 
plgianl  V.  Hall,  172  Ala.  287,  55  South.  248, 
Ann.  Cas.  1913D,  651 ;  Lobrasclano'5  Estate, 
38  Misc.  Rep.  415,  77  N.  T.  Supp.  1040),  and 
In  accordance  with  the  uniform  practice  of 
the  executive  department  of  the  government, 
where  the  primary  duty  of  interpreting 
treaties  resides  (5  Moore,  Int  Law  Digest, 
pp.  117-125),  we  think  It  perfectly  clear  that 
the  Italian  consular  ageot  for  Montana,  In 
the  absence  and  under  the  authority  of  the 
Italian  consul  general,  Is  entitled,  as  against 
the  nominee  of  a  nonresident  heir,  to  admin- 
ister the  estate  of  any  Italian  subject  dying 
intestate  within  his  Jurisdiction. 

The  appellant  contends,  however,  that  even 
on  this  theory  the  respondent  could  not  be 
appointed,  because  It  is  not  averred  that 
the  Italian  consul  general  Is  absent  from 
the  United  States,  or  from  the  district  over 
which  he  presides,  which  district  indudes 
11  states  Of  this  Union,  extending  from  South 
Dakota  to  Arizona.  The  answer  avers  that 
the  Italian  consul  general  resides  in  Denver, 
Colo. ;  that  appellant  is  the  Italian  consular 
agent  for  the  state  of  Montana,  appointed 
to  act  and  acting  fOr  the  consul  general  In 
the  absence  of  the  latter  from  this  state, 
and  that  he  has  been  specifically  directed  by 
the  consul  general  to  apply  for  these  letters 


of  administration;  Manifestly,  the  treaty 
does  not  contemplate  that  the  consul  general 
shall  be  [Krsonally  present  In  all  the  states 
of  his  district  at  the  same  moment  of  time, 
but  that  as  to  all  matters  within  hie  powers, 
he  may  act  through  consular  agents  when  he 
is  not  personally  present  at  the  place  where 
his  consular  activities  are  for  the  moment 
required.  As  regards  the  administration  of 
estates,  the  phrase  "in  the  absence  of  the 
consul  general"  obviously  means  his  non- 
presence  in  the  state  wherein  the  administra- 
tion occurs. 

The  order  ajvealed  from  Is  affirmed. 

Affirmed. 

BRAHTLY,  C.  J.,  and  HOEiIiOWAY,  J- 
concur. 


BENNETT  v.  DRULLARD  et  al.   (Civ.  1668.) 
(District  Court  of  Appeal,  First  District,  Oali- 
'  fomia.   April  19,  IfflS.) 

1.  Municipal  Cospobattons  «=>57— Poweks 
—Express  and  Implied  Powebs. 

A  municipal  corporation  possesses  only  the 
powers  expressly  conferred  and  the  powers  in- 
adental  to  its  existence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Cwgowtions,  Cent  Dig.  H  w5'l48;  Dec,  ifigl 

2.  Municipal  CoaroRAxiONs  «=s>10e  — Obdz- 
NANCEs— Initiative  Petition 

«^  ^l^^^l  ^  "^^^y  charter  dealing  with  the  adop- 
tion  Of  ordinanecB  by  mitiative,  used  the  singu- 
lar ordmance,"  and  an  initiative  petition  iet 
forth  an  ordinace  as  an  entirety  and  two  alterna- 
tive proviBiona,  the  petition  could  not  be  treated 
as  containmg  three  distinct  ordinances,  the  last 
two  bemg  void,  and  thereby  compel  th4  aabmls- 
Bion  to  the  voters  of  only  the  finit  ordinance^ 
for  the  melusion  in  the  petition  of  the  void  at 
ternative  propositions  rendered  the  entire  peti- 
tion void,  there  being  no  duty  enjoined  on  the 
c  ty  council  or  clerJt  to  eHmlnate  the  void  mi- 
twns  and  submit  the  balance. 

[Ed.  Note.-^or  other  caaefi,.  see  MualeiMl 
Corporations,  Dec.  Dig.  «=5o8.] 

Appeal  from  Superior  Court,  Santa  Omi 
County;  BenJ.  K.  Knight,  Jndg& 

Application  for  writ  of  mandate  by  Elbert 
K.  Bennett  against  T.  W.  Dmllard  and  oth- 
ers, the  City  Council  and  City  Clerk  of  the 
City  of  Santa  Crua,  to  compel  the  submis- 
sion to  the  electors  of  the  city  of  a  proposed 
ordinance.  From  a  Judgment  denying  relief, 
petitioner  appeals.  Affirmed. 

Balph  Smith,  of  Santa  Cruz,  for  appel- 
lant J.  Leslie  Johnston,  <tf  Santa  Oroz,  for 

respondents. 

PER  CURIAM.  This  la  an  appeal  from 
the  Judgment  of  the  superior  court  of  the 
county  of  Santa  Cmz,  denying  the  applica- 
tion of  the  appellant  for  a  writ  of  mandate, 
directed  to  the  city  council  and  elty  clerfe 
of  the  city  of  Santa  Cruz,  commanding  them 
to  submit  a  certain  initiative  ordinance  to 
the  electors  of  said  city,  to  be  voted  npon 
by  them  at  the  next  municipal  election. 
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The  ordinance  referred  to  In  the  petltkm 
relates  and  parports  to  make  unlawful  the 
sale  of  alcoholic  liquor  in  said  city.  Accom- 
panylng  thla  proposed  ordinance,  which  con- 
sista  of  several  sections,  and  embraced  In  the 
same  InitlatiTe  petition,  are  two  alternative 
propositions  pnrporting  to  make  certain 
changes  In  the  form  and  effect  of  sections  6 
and  7  of  the  main  ordinance,  and  which  the 
petlUoners  also  seek  to  have  sabmltted  and 
voted  upon  at  said  election.  The  appellant's 
application  for  a  writ  of  mandate  to  compel 
the  submission  of  said  initiative  ordinance 
and  of  said  alternative  propositions  was  de- 
nied by  the  superior  court,  and,  In  the  opin- 
ion of  tills  court,  was  properly  denied  for 
the  reasons  which  were  set  forth  by  the 
Judge  of  said  court  in  a  written  opinion  ac- 
companying the  order  denying  the  same, 
which  opinion  is  hereby  approved  and  adopt- 
ed as  the  opinion  of  this  court,  and  which 
reads  as  follows : 

"On  March  4,  1915,  under  tbe  initiative  pro- 
TiaioDs  of  the  freeholders'  charter  of  the  city  of 
Santa  Omz  a  certain  petition  was  picsented  to 
and  filed  with  tbe  dty  dei^  of  >aid  city,  con- 
taining proposed  legiBlation  to  be  submitted  to 
the  electors  of  said  city  at  the  coming  general 
municipal  election  on  May  4,  1915^  TThe  city 
cooneil  and  city  derk  refuse  to  allow  said  pro- 
posed legialaticni  to  be  plaoed  upon  the  ballots, 
fnie  petitioner  now  seeks  to  compd  such  action 
by  mandamns. 

^Tbe  inidative  petition  In  question,  after  tbe 
preamble  thereof,  sets  forth  an  ordinance  in  its 
entirety.  The  first  section  of  the  ordinance  pro- 
hibits the  sale  of  Uguors,  the  keeping  of  any 
establishment  for  the  sale  thereof,  or  tbe  taking 
of  any  orders  therefor  within  the  city  of  Santa 
Ores.  Section  2  enumerates  certain  exceptions. 
The  sixth  exemption  Is  the  keeping  of  liquors  on 
the  premises  where  manufactured,  bat  the  same 
must  be  sold  and  delivered  ontside  of  the  city. 
The  remaining  sections  of  the  ordinance  pertain 
to  matters  incidental  to  its  enforcement.  Then 
follows  what  is  designated  as  'AltematlTe  Prop- 
osition No.  1,'  in  the  following  words:  'You  are 
also  requested'  and  required  to  submit,  to  tbe 
electors  of  the  city  of  Santa  Crna  at  said  next 
geaeral  municipal  election  the  qoestion  of  the 
adoptim  of  an  alternative  propontioa  herein- 
after stated;  that  said  edtemative  preposition 
shall,  if  approved  by  a  vote  of  the  qiudified 
electors  at  said  election,  be  submitted  for  and 
take  the  place  of  paragraph  6  of  sectim  2  of 
said  ordinance ;  .and  said  alternative  proposi- 
tion shall  be  submitted  to  the  voters  for  their 
approval  or  rejection  in  tbe  following  form: 
'Shall  the  alternative  propoution  designated  as 
paragraph  6  of  section  2,  providing  for  the  sale 
and  delivery  of  alcoholic  liquor  by  manufactur- 
ing establishments  take  the  place  of  paragraph 
6  of  section  2  as  set  forth  in  the  body  of  the 
ordinance  V* 

"Said  alteraative  proposition  is  as  follows: 
The  substance  of  alteitiative  proposition  No.  X 
is  to  exempt  tbe  sale  of  liquors  in  the  dty  by 
tbe  manafaetnrers  thereof  in  quantities  of  not 
less  than  two  gallons,  and  If  delivered  at  the 
permaneat  residence  of  tbe  person  so  purchas- 
lag.  FoHowing  this  is  alternative  proposition 
No.  2t  with  ae  request  substantially  in  the 
same  wording  as  the  request  preceding  alterna- 
dre  proposidon  No.  1,  and  the  substance  of 
alternative  proposition  No.  2  is  to  exempt  the 
sale  of  liquors  in  hotels  and  restaurants.  Tbe 
political  reasons  urged  for  and  against  the  adop- 
tion of  the  ordinance  and  the  altemaUve  prop- 
ortions then  follow,  and  thereafter  ftdlow  tha 
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certificate  of  the  elector  and  the  Jurat  at  the 

notary. 

"It  is  conceded  that  the  initiative  petition  baa 
a  sufficient  number  of  signatures  attached  to  it, 
but  the  refusal  of  the  city  authorities  to  place 
tbe  same  upon  the  ballot  is  based  upon  the  fol- 
lowing grounds :  (1)  That  the  ordinance  there- 
in set  forth  has  no  title.  (2>  That  in  said  ordi- 
nance it  is  provided  that  tbe  same  shall  not 
take  effect  until  October  1,  1915,  which  respond- 
ents claim_  is  in  conflict  with  the  charter  provi- 
sions, which  provide  that  initiative  measures 
shall,  if  carried,  go  into  efTect  as  a  valid  and 
binding  ordinance  10  days  after  the  official 
count  shall  have  been  determined.  (3)  That  said 
initiative  petition  contains  matters,  to  wit,  two 
so-called  alternative  propositions,'  which  ren- 
der the  whole  petition  void. 

"The  objection  last  above  stated  is  the  seri- 
ous One,  and  the  court  will  confine  its  decision 
to  such  point  alone.  Tbe  first  question  arising 
thereunder  is  whether  or  not  the  two  alternative 
propositions  are  void,  that  is,  are  they  in  their 
present  form  acthorized  by  law  to  be  submitted 
under  the  initiative?  Counsel  for  petitioner 
concedes  that  there  is  no  provision  or  law  au- 
thorizing the  submission  of  such  propoeitions, 
and  he  further  concedes  that  they  are  probably 
void.  There  is  no  doubt  of  it  in  the  mind  of 
tbe  court,  and  the  same  being  void  neither  can 
go  upon  the  ballot.  But  it  is  now  claimed  that 
said  alternative  propositions  are  in  fact  ordi- 
nances distinct  in  themselves,  and  that  the  in- 
itiative petition  should  be  treated  as  contain- 
ing three  ordinances  instead  of  one,  and  the 
last  two  being  void,  that  the  respondents  should 
disregard  them  as  being  surplusage,  and  submit 
to  the  voters  the  part  of  the  petition  which 
might  be  valid.  To  allow  this  to  be  done  would 
be  to  establish  a  precedent,  first,  that  in  one  in- 
itiative petition  may  he  contained  several  or- 
dinances, even  though  they  might  be  contradic- 
tory to  each  other;  and,  secondlj",  that  be- 
fore submitting  to  the  people  tbe  legislation 
petition  for,  whether  it  is  one  or  more  ordi- 
nances, the  muncipal  authorities  must  pass  up- 
on the  petition  for  its  illegal  parts,  and  if  in 
their  opinion  parts  of  it  are  void,  that  they 
should  eliminate  such  parts  and  submit  what  is 
left  to  the  voters. 

[1,2]  Tbe  answer  to  all  of  these  questions  de- 
pends almost  entirely  upon  the  provisions  of  the 
city  charter.  It  is  agreed  by  the  parties  to 
this  proceeding  that  the  charter  is  a  grant  of 
the  powers  and  not  a  limitation,  so  that  no  act 
can  be  legally  exercised  thereunder  unless  such 
act  finds  express  authority  In  the  charter  itself, 
or  is  implied  from  some  of  its  express  terms. 
There  can  be  no  doubt  of  this  rule.  McQuillin 
on  Municipal  Corporations,  vol.  1,  p.  783,  an- 
nounced the  rule  as  follows:  'A  corporation  be- 
ing a  mere  creature  of  law,  possesses  only  those 
properties  which  the  charter  confers  upon  It, 
either  expressly  or  as  incidental  to  its  very 
existence.  The  author  further  states:  'As  re- 
lates to  the  exercise  of  powers  it  is  generally 
regarded  that  corporations  have  none  of  tbe  de- 
ments of  sovereignty;  that  they  cannot  go  be- 
yond tbe  powers  granted  them,  and  that  they 
must  exercise  such  granted  powers  in  a  reaBon- 
able  manner.  These  are  -legal  propositions  which 
cannot  be  dispntcd.* 

"On  the  first  point,  that  is,  the  claim  that  an 
initiative  petition  may  contain  more  than  one 
ordinance,  no  provision  of  the  city  charter  to 
that  effect  has  been  shown  to  the  court,  and 
after  a  somewhat  exhaustive  search  the  court 
has  been  unable  to  find  any.  On  the  contrary, 
in  every  section  throughout  the  article  of  the 
charter  dealing  with  the  initiative  the  singular, 
'ordinance,'  is  used,  and  there  is  nothing  con- 
tained in  said  sections  which  gives  the  slightest 
encouragement  to  the  daim  of  petitioner.  But 
it  makes  no  difference,  so  far  as  this  court  can 
see,  whether  said  alteiqattve  propodtlona  liad  a 
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legal  or  an  Illegal  place  In  the  initiative  peti' 
tion,  because  it  is  conceded,  or  virtually  bo, 
that  in  tbeir  present  form  tiiey  are  void.  Now 
the  queation  is:  Is  there  any  duty  specially 
enjoined  upon  the  respondents  to  segregate  the 
parts  that  are  void  from  the  parts  that  would 
otherwise  he  valid,  and  submit  the  valid  parts 
to  the  voters?  Indeed,  have  the  respondents 
any  lawful  right  at  all  to  change  the  initiative 
petition  in  any  manner  whatsoever?  This  court 
believes  that  for  both  moral  and  legal  reasons 
such  duty  or  privilege  does  not  exist. 

"Here  Is  a  power  granted  unto  the  people,  to 
propose  their  own  laws  for  adoption,  provided 
certain  legal  procedure  be  followed  to  properly 
place  said  laws  before  the  voters.  Assume,  if 
you  please,  that  certain  features  are  included  in 
such  proposed  laws  or  in  connection  therewith, 
which  appealed  to  the  voter,  and  in  fact  served 
as  the  controlling  influence  inducing  him  to  sign 
the  petition.  Has  he  not  the  right  to  assume, 
and  should  not  the  law  protect  him  in  the  as- 
sumption, that  he  will  have  the  opportunity  and 
right  to  vote  for  the  matters  which  he  has  pe- 
titioned for?  Or,  shall  the  law  permit  the  al- 
teration of  the  measures  which  he  has  proposed 
and  petitioned  for,  to  the  extent  that  he  will  be 
unable  to  recognise  the  same  when  he  comes  to 
cast  his  ballot?  In  fact,  is  not  the  whole  theory 
of  initiative  legislation  based  upon  the  secnrit? 
that  the  legislation  proposed  and  petitioned  for 
by  the  people  shall  be  voted  upon  at  the  polls 
by  tiiem  without  interference,  revision,  or  mutila- 
tion  by  any  official  or  set  of  officials?  If  the 
scheme  of  revision  of  initiative  measures  by 
city  authorities  be  correct,  as  claimed  by  coun- 
sel for  the  petitioner,  where  is  It  going  to  end? 
It  will  undoubtedly  result  in  a  premium  on 
fraud,  because  it  will  permit  nnscrupuloua  pez^ 
sons  to  secure  signatures  under  ftUse  representa- 
tions and  pretenses,  based  upon  matters  Incor- 
porated in  the  petition,  and  it  will  give  to  city 
officials  power  to  raise  real  or  imaginary  legid 
defects  in  laws  about  to  be  submitted  to  Qie 
people,  and  permit  thm  to  alter  the  same  at 
will.  If  they  have  the  right  to  eliminate  any 
port  of  the  proposed  law  contained  in  the  peti- 
tion, they  also  undoubtedly  have  the  right  to 
add  to,  ^ange  w  revise  them  in  any  pacticnlaT, 
and  their  ideas  of  the  legality  of  such  measures 
or  parts  of  measures  may  be  right  or  may  be 
wrong,  and  they  may  be  honest  or  they  may  be 
dishonest  Where  is  the  limitation  to  be? 

"The  court  does  not  wish  to  be  understood 
as  saying  that  there  has  been  the  slightest  mis- 
representation or  fraud  in  connection  with  the 
initiative  petition  under  consideration.  On  the 
contrary,  it  believes  that  the  utmost  good  faith 
and  honestr  of  purpose  have  actuated  every 
phase  in  connection  therewith ;  but  it  desires  to 
point  out  the  dangerouB  precedent  that  will  be 
established  if  it  holds  that  initiative  petitions 
can  be  altered  in  any  manner  after  the  same 
have  been  filed  with  the  mnnidpal  authorities. 
It  might  be  said,  as  claimed  by  the  petitioner, 
that  while  the  city  officials  have  the  power  to 
eliminate  a  part  of  an  initiative  petition,  which 
part  is  not  an  integral  part  of  the  ordinance 
therein  set  fortti,  or  to  strike  tlierefiom  a  sec- 
ond or  third  ordinance,  on  the  ground  of  the  in- 
validity thereof,  that  they  would  have  no  power 
to  alter  the  integral  part  of  a  complete  ordi- 
nance therein  set  forth.  But  the  answer  to  this 
is  that  whether  they  strike  out  a  part  of  the 
petition,  or  make  an  amendment  by  revision, 
elimination  or  insertion,  to  a  complete  ordinance 
therein  set  forth,  the  people  will  thereafter  vote 
on  something  that  was  not  petitioned  for,  and 
theref<n«  the  result  Is  exactly  the  same. 
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"In  the  present  case  the  electors  peHtioned  for 
and  believed  that  they  were  going  to  have  plac- 
ed before  the  people  measures  by  the  terms  of 
which  the  liquor  traffic  of  the  city  of  Santa 
Gn»  would  be  regulated  In  a  certain  specified 
manner;  and  now,  because  certain  parts  of  the 
petition  are  void,  it  ia  claimed  that  the  munici- 
pality must  place  before  the  voters  the  remain- 
ing portion  of  the  petition,  which  consists  of  an 
ordinance  which  would,  if  carried,  regulate  the 
liqaor  traffic  in  an  entirely  different  way.  To 
p^mit  this  would,  in  the  opinion  of  the  court, 
be  manifestly  unjust  and  un  fair. 

"Counsel  for  the  petitioner  has  rightfully  call- 
ed to  the  court's  attention  the  fact  that  the  pe- 
tition of  hundreds  of  voters  should  not,  except 
for  strong  legal  reasons,  be  set  aside.  The 
court  has  been  guided  by  this  feeling  throughout 
its  consideration  of  these  proceedings,  and  ft 
feels  that,  were  It  to  grant  the  writ  as  prayed 
for,  it  would  be  doing  exactly  that  which  coun- 
sel for  the  petitioner  has  requested  the  court 
not  to  do,  because,  were  it  to  adopt  any  other 
conclusion  than  the  one  reached  and  herein- 
above expressed,  it  would  be  directing  something 
to  be  placed  on  the  ballot  which  the  hundreds 
of  voters  did  not  petition  for  at  all,  and  it 
would  necessarily  follow  that  the  court  would 
be  doing  an  onnlr  and  an  unjust  act  toward 
them. 

"If  the  municipal  authorities  have  the  right 
to  alter  en  initiative  petition  at  all,  as  daimed 
by  petitioner,  they  would  have  the  authority, 
if  they  felt  so  inclined,  after  striking  out  the 
alternative  propositions  mentioned,  to  insert  an 
amendment  in  the  remaining  original  ordinance, 
whereby  such  ordinance  would  be  given  an  en- 
tirely different  character  from  the  one  they  de- 
sired to  have  placed  before  the  voters,  and  one 
which  has  not  been  petitioned  for  at  all.  Would 
counsel  for  petitioner  then  say  that  such  action 
on  the  part  of  the  municipal  authorities  would 
be  legal  or  fair?  And  yet  the  prindple  involved 
is  to  all  intents  the  same.  That  it  was  the  in- 
tention of  the  framers  of  the  charter  to  prevent 
any  change  being  made  in  initiative  petititma 
after  they  were  filed  with  the  municipal  author* 
ities,  is  condodvely  shown  by  the  provision  in 
the  charter  which  absolutely  forbids  it  in  the 
following  words:  *It  [the  council]  must  either 
adopt  or  enact  such  measure  without  alteration, 
or  submit  the  same  to  the  electorate.' 

"Initiated  legislation  is  practically  of  recent 
origin,  and  there  have  been  but  few  Supreme 
Court  decisions  rendered  upon  it.  Therefore, 
in  its  consideration  of  the  question  here  involv- 
ed the  court  has  had  no  opportunity  to  b*  gnld- 
ed  by  court  precedents;  Init  In  the  absenca 
of  such  it  has  tried  to  base  Its  decision  upon 
its  own  ideas  of  the  principles  of  justice  and 
fairness.  As  above  stated,  the  wtiole  theory  of 
direct  legislation,  as  the  conzt  und«rstands  it, 
is  that  the  people  have  the  right  to  propose 
their  own  laws,  and  to  vote  upon  them  as  pro- 
posed, without  having  the  same  altered  in  any 
manner  whatever  by  any  person  or  persona 
whomsoever.   •    «  * 

"The  court's  nmdusione  are:  (1)  That  the  so- 
called  alternative  propositions  are  void.  (2) 
That  their  inclusion  in  the  petition  renders  the 
entire  petition  void.  (3)  That  there  is  no  duty 
specially  enjoined  by  law  upon  tiie  council  or 
the  city  derk  to  eliminate  the  parts  of  the 
petition  that  are  void  and  submit  to  the  electo- 
rate the  remainder  of  the  petition.  (4)  That 
the  council  and  the  city  derk  have  no  authority 
whatever  to  alter  the  petition." 

For  the  foregoing  nuBom  the  Judgmoit  is 
affirmed. 
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STOCK  et  aL  T.  THIEIiB.  (Civ.  14fiS.) 

(Dictrlet  Oout  of  Appeal,  Ffm  Dtatrict  CaU' 
fornia.  April  20,  1915.) 

Contracts  «=>31&— Building  Oomtbaot— De- 
stbdction  dubwq  wobe. 

Wbore  a  bnUdW  contract  raqnired  tha 
owner  to  par  the  contractor  76  per  cent  of 
the  contract  price  as  the  work  progressed  and 
25  per  cent.  So  days  after  the  completion  of  the 
work,  and  provided  that  in  case  the  work  shoald 
be  destroyed  by  eartbquake  the  loss  should  be 
sustained  by  the  owner  to  the  extent  that  he' 
had  paid  inBtallments  thereon  or  that  might  be 
due,  and  by  the  contractor  for  the  uncompleted 
portion  of  the  work  on  which  he  mi^t  be  en- 
gaged at  the  time  of  the  loss  and  for  which  no 
payment  was  yet  due,  the  contractor  was  enti- 
tled to  payment  for  75  per  cent  of  the  cwtract 
price  or  the  work  done  by  bim  from  day  to 
day,  and  in  case  of  loss  by  eartbanake  coald  re- 
cover only  7S  per  cent  m  the  value  up  to  that 
time. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  51  1458,  1476iMn,  147»,  1493- 
1507;  Dec.  Dig.  «=>319.] 

Appeal  from  Superior  Conrt,  Santa  Clara 
County;  J.  R.  Welch,  Judge. 

Action  by  Frank  Stock  and  another  against 
F.  C  Thlela  Judgmeot  for  tbe  plaintiffs, 
and  defendant  appeals.  Bereraed. 

C.  M.  IMckert,  of  San  Trandsoi^  for  appel- 
lant H.  E.  Wilcox  and  D.  M.  Bnmett,  of 
San  Joee,  fOr  respondents. 

PER  CURIAM,  asils  ia  an  appeal  by  the 
defendant  from  an  order  denying  his  motion 
for  a  new  trial  in  an  action  brought  1^  the 
plalntUfs  in  the  form  of  tbe  coinuu>n  count 
for  labor  performed  and  materials  furnished, 
and  In  which  the  plalntlfls  recovered  Judg- 
ment. 

It  will  be  nece8sai7  for  ns  to  pass  upon 
bnt  one  of  the  points  discussed  In  the  brle^ 
The  plaintiffs,  being  copartners,  by  a  written 
contract  with  the  defendant;  undertook  to  do 
the  plnmMng  work  on  a  certain  building  in 
Palo  Alto,  and  were  engaged  upon  said  work 
when  the  building  was  destroyed  by  an  earth- 
quake, and  the  question  for  determination  la 
as  to  whether  or  not,  under  the  tarns  of  tbe 
contract,  they  are  entitled  to  recover  a  Judg- 
ment against  the  defendant  for  the  full  value 
tbe  work  already  done  at  the  time  of  said 
destruction,  or  only  the  proportion  thereof 
tor  which  payment  was  at  that  time  due. 
The  answer  to  this  question  depends  upon  tlie 
oonBtrnction  to  be  given  to  clauses  5  and  12 
of  the  contract  Those  clauses  read  as  f  (d- 
lows: 

"(5)  He  owner  agrees  to  pay  to  the  contrac- 
tor the  Bum  of  ^,495  at  the  time  and  in  the 
manner  following,  to  wit:  Seventy-five  per  cent 
of  said  ¥3,490  as  the  work  progresses ;  twenty- 
fire  per  cent  of  tbe  said  $3,405  thirty-five  days 
after  acceptance  of  the  work." 

"(12)  In  case  said  work  herein  provided  for 
should,  before  completion,  be  wholly  destroyed 
by  earthquake  or  other  acta  of  God,  then  the 
loos  occasioned  thereby  i^iall  be  sustained  by 
tiie  owner  to  the  extent  that  he  has  paid  install- 
ments  thereon,  or  that  may  be  due  under  the 


fifth  clause  of  this  contract,  and  the  lose  occa- 
sioned thereby,  and  to  be  sustained  by  the  con- 
tractor, shall  be  for  the  uncompleted  portion  of 
said  work  upon  which  he  may  be  engaged  at 
tbe  time  of  the  loss  and  for  whiich  no  payment 
is  yet  due  under  said  fifth  clause  of  tiiia  con- 
tract" 

While  the  contract  contained  no  provision 
for  specific  periodical  payments,  no  doubt 
payments  were  made  as  the  building  progress- 
ed, although  under  the  terms  of  the  contract 
the  plaintiffs  were  entitled  to  be  paid  75  per 
cent  of  the  value  of  the  work  performed  as 
fast  as  it  progressed  and  from  day  to  day. 
A  contract  identically  like  this  one  was  be- 
fore this  court  in  tbe  case  of  Hettinger  v. 
Tbi«le,  IS  Cal.  App.  1,  113  Pac.  121,  and  the 
court,  referring  to  the  paragraph  here  under 
review,  said: 

"It  was  intended  that  as  tbe  work  was  per- 
formed by  tbe  contractor  be  should  be  entitled 
to  75  per  cent  of  the  value  of  the  work  so  per- 
formed, measured  by  the  contract  price;  that 
is,  for  example,  when  the  contractor  had  placed 
materials  and  labor  in  the  building  in  accord- 
ance with  tbe  plans  and  apecifications  of  the 
value  of  $1,000,  he  should  be  entitled  to  a  pay- 
ment of  $7S0,  and  so  on  from  time  to  time. 
As  the  work  progressed,  end  as  fast  as  it  pro- 
gressed and  from  day  to  day,  the  contractor 
was  entitled  to  75  per  cent  of  its  value.  Of 
course,  it  would  have  been  unreasonable  for  the 
contractor  to  have  claimed  and  demanded  the 
amount  due  from  day  to  day,  and  insisted  upon 
the  ardiitect  giving  him  a  certificate  from  day 
to  day  as  to  the  amount  that  tiad  become  du& 
It  must  be  presumed  that  the  parties  intended 
the  contract  to  be  reasonably  construed,  and 
that  with  such  view  ttie  contractor  would  only 
require  payment  to  be  made  at  reasonable  inter- 
vals as  the  work  progressed,  so  as  to  enable  him 
to  pay  for  bis  materials,  and  to  pay  the  wa^es 
of  carpenters  and  artisans  employed  by  him. 
In  fact,  this  must  have  been  the  course  pur- 
sued, because  no  question  appears  to  have  been 
made  as  to  the  payment  of  installments  up  to 
the  time  of  the  earthquake,  which  payments 
amounted  to  $8,800.  The  twelfth  clause  of  the 
contract  makes  provision  for  loss  in  case  the 
bnildlDg  ahoold  be  wholly  destroyed  by  earth- 

rike.  •  •  •  The  provisiCHi  as  to  the  loss 
WB  that  in  ease  the  building  should  before 
completitm  be  wholly  destroyed,  the  parties  in- 
tended that  the  owner  ahould  lose  all  payments 
that  be  had  made  to  the  contractor  and  ail  the 
sums  tiiat  had  become  due  under  the  contract 
On  the  other  hand,  the  contractor  was  to  lose 
all  sums  that  had  not  become  due  for  the  un- 
completed portions  of  the  work." 

According  to  testimony  offered  on  behalf 
of  the  plaintiffs,  there  was  $2,021.25  worth  of 
work  completed  under  the  contract  at  the 
time  of  the  destruction  of  the  building,  whlen 
would  leave  the  plaintiffs,  under  the  fifth  and 
twelfth  clauses  of  the  ccmtract,  75  per  cent 
of  that  amount,  or  $1,515.94,  and  deducting 
the  sum  of  $1,500,  which  plaintiffs  admit  the 
defendant  bias  paid  on  account  of  the  work, 
the  former  are  entitled  not,  as  th^  datm, 
to  $615.&4.  but  to  $15.&i. 

Tbe  specification  of  the  particulars  wherein 
the  evidence  is  insulllclent  to  Justify  the  de> 
dslon  are  amply  snffldent.  Nor  is  there  any 
sabatantlal  merit  In  the  attempted  dlstlno- 
tl<m  between  this  case  and  the  case  above 
quoted  from — ^which  perhaps  is  the  reason 
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that  the  point  her©  raised  was  not  made  In 
that  case. 

The  oTder  denying  defendant's  motion  for 
a  new  trial  Is  reversed. 


LEAVELL  V.  SUPERIOR  COURT  OF  PLAC- 
ER COUNTY  €t  aL    (Civ.  1383.) 
(IMBtrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.  April  19,  1915.) 

1.  Justices  or  tbk  Pbacx  <ss9l74— Tbiai.  db 
JS'ovo—Demubbbb— Right  to  AKSWSRAnns 

OVEBBULINa  OF  DSMUBBBB. 

Uoder  Code  CiT.  Proc  i  472,  providing 
that,  when  the  demnrrer  to  a  complaint  Ib  over- 
ruled, and  there  is  no  answer  filed,  the  court 
may  upon  such  terms  as  may  be  just  allow  an 
answer  to  be  filed,  a  snperior  (x>urt  may  deny 
defendant  the  privilege  of  answering  after  hu 
demurrer  has  been  overruled. 

[Ed.  Note.— -For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  065-693;  Dee.  Dig. 
^174.] 

2.  JUBTICEa  OT  THE  pEACE  €=>18S— JUDGMENT 

— CoNFOBMrrr  to  Plbadinqs— Failcbb  to 

DisposB  OF  Issue  or  Law. 

On  an  appeal  to  the  superior  court  from  a 
jastice  court,  an  amended  complaint  was  filed  to 
which  a  demurrer  and  a  motion  to  strike  was 
interposed,  which  came  on  regularly  for  hearing 
and  were  submitted.  The  court  filed  a  decision 
making  no  mention  of  the  demurrer  or  motion, 
but  reciting  that  no  reason  was  apparent  why 
the  contract  sued  on  should  not  be  enforced, 
and  directing  that  judgment  be  entered  in  con- 
formity with  the  prayer  of  the  complaint,  and 
judgment  was  entered  for  plaintiff  for  the  amount 
sued  for.  Held  that,  if  it  was  the  intention  of 
the  court  to  overrule  the  demurrer  and  deny  de- 
fendant the  privilege  of  filing  an  answer,  such  in- 
tention should  have  been  expressed  In  the  order, 
and,  there  being  nothing  to  show  any  disposi- 
tion of  the  issue  raised  by  the  demnrrer  or  mo- 
tion, the  judgment  should  be  annulled. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  721-725,  783;  Dec. 
Dig.  «9l88.] 

3.  PX.EADINO  <8=>  222~DEUUBBEB  —  RiOHT  TO 

Answeb  Afteb  ovebbuuhq  of  Dbuurbeb. 
Where,  after  a  demnrrer  and  a  motion  to 
strike  are  overrnled,  defendant  asks  leave  to  file 
en  answer,  and  the  conrt  has  reason  to  believe 
that  he  is  acting  in  good  faith,  permission  to 
file  an  answer  ought  to  be  granted. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  570-674;  Dea  Dig.  ^222.] 

Action  by  the  PlAcer  County  Qrowers'  Can- 
ntnx  Association  against  Louis  L.  Leavell. 
There  was  a  Judgment  for  lAaintlff,  and  de- 
foidant  brings  mandamus  to  compel  Its  set- 
ting aside.  Judgment  annulled. 

Hughes  &  Bradford,  C.  B.  Harris,  and 
Harry  J.  Gray,  all  ot  Sacramento,  for  peti- 
tioner. W.  H.  Carlln,  of  Marysvllle,  and  A. 
B.  Clark,  of  Lincoln,  for  reapondenta 

BURNETT,  J.  An  action  was  originally 
commenced.  In  the  Justice  court  of  No.  10 
township  In  Placer  county  by  the  Placer 
County  Growers*  Canning  Association  against 
said  Leavell  to  recover  the  amount  of  one 
call  or  installment  alleged  to  be  due  npon  a 
subscription  to  said  association's  capital 
stock,  and  plaintiff  therein  recovwed  Jndg- 
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ment  for  the  anm  of  |50.  Thereafter  said 
defendant  appealed  to  the  superior  court  of 
said  county  upon  questions  of  both  law  and 
fact  Afterward,  by  permission  of  said  court, 
the  plaintiff  filed  an  amended  complaint  To 
this  a  demurrer  was  Interposed,  and  also  a 
motion  to  strike  out  portions  of  said  com- 
plaint The  record  shows  that  the  demurrer 
and  motion  to  strike  oat  came  on  regularly 
for  hearing  on  April  16,  1914,  and  were  or- 
dered submitted  on  briefs.  The  briefs  were 
filed,  and  on  July  21st  following  the  court 
filed  its  decision,  which,  as  far  as  Is  in  point, 
was  as  follows: 

"No  reason  Is  apparent  why  the  contract  sub- 
scribed by  the  defendant  should  not  be  enforced 
according  to  its  terms.  The  contract  Is  plain, 
distinct,  lawful,  and  in  every  way  mforueable 
according  to  its  import  Let  judgment  be  en- 
tered in  conformity  widi  the  prayer  <rf  the 
complaint" 

On  the  same  day  the  judgment  was  tier- 
ed as  follows: 

"In  accordance  wldi  and  virtue  of  an  order 
made  by  this  court  In  the  at>ove-entitIed  action 
on  the  2l8t  day  of  Joly,  1914.  it  la  hereby  or- 
dered and  adjudged  that  plaintiff.  Placer  Coun- 
ty Growers'  Canning  Association,  do  have  and 
recover  of  and  from  defendant,  Louis  L.  Lea- 
vell, the  sum  of  $50,  together  with  idaintUTs 
costs  and  disbursements,  etc. 

It  la  the  contention  of  petitioner  that  re- 
spondent bad  no  authority  to  render  judg- 
ment on  the  merits  without  having  disposed 
of  the  demurrer.  It  is  not  disputed  that  the 
demurrer  presented  an  issue  of  law  which  it 
was  the  duty  of  the  court  to  determine,  and 
that  the  adjudication  of  that  issue  was  a  Ju- 
risdictional prerequisite  to  the  determination 
of  the  cause  upon  Its  merits.  It  Is,  however, 
the  claim  of  respondent  that  the  order  made 
by  the  coart  was,  in  effect,  an  order  overrul- 
ing the  demurrer  and  den^'lng  defendant  per^ 
mission  to  answer,  and  therefore  within  Its 
Jurisdiction. 

[1]  That  a  superior  conrt  has  legal  author- 
ity to  deny  a  defendant  the  privilege  to  file 
an  answer  after  he  has  interposed  a  demur- 
rer, and  It  has  been  overruled,  cannot  be  dis- 
puted. SecUon  472  of  the  Code  of  Civil  Pro- 
cedure provides  that; 

"When  the  demurrer  to  a  complaint  is  over- 
ruled and  there  is  no  answer  filed,  the  court 
may,  uftcm  sudi  terms  as  may  be  just  allow  an 
answer  to  be  filed." 

In  Borland  v.  Thornton,  12  Cal.  440,  the 
court  below  overruled  a  demurrer  to  the 
complaint,  and  on  proof  made  rendered  Judg- 
ment In  favor  of  plaintUI,  and  appellant  con- 
tended on  appeal  that  he  should  have  been 
allowed  to  put  In  an  answer.  The  Supreme 
Court  however,  Judge  Field  rendering  the 
opinion,  said: 

'The  reply  to  the  objection  is  found  In  the 
statute"  [quoting  the  corresponding  section  of 
the  Practice  Act].  "The  allowance  rests  in 
the  discretion  of  the  court  below,  subject  to  re- 
view, of  course,  in  case  of  its  arbitrary  or  un- 
reasonable exercise." 

[2]  The  trouble  here  Is,  though,  ttiat  eald 
order  Is  entirely  silent  as  to  the  demurrer. 
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No  re&i«iice  Ifl  made  to  1^  and,  alttumgh  we 
may  sat^tect  Hut  It  was  ttte  InteDtlon  of  the 
learned  trial  Jndge  to  ovetrule  said  demnrrer 
and  wltbhold  ttom  defaidant  the  privilege  of 
flUnS  an  answer,  gnch  intention,  If  It  existed, 
iBhouId  hare  been  expressed;  we  think,  In  the 
formal  order.  We  can,  of  course  consider 
only  the  record  as  tneseoted,  and  we  look  In 
vain  for  any  mandatory  disposition  of  said 
issue  of  law.  To  hold  that  the  langnase  nsed 
was  snffldent  for  the  purpose  would  be  to 
enctfoMge  an  unwarranted  invasion  of  the 
right  of  litigants  to  demand  reasonable  cer- 
tainly in  Judicial  proceedings  to  the  end  that 
prescribed  methods  of  redress  may  not  be  ob- 
scured or  destroyed,  and  that  comi^ete-  jus- 
tice may  be  effected.  It  is,  of  course,  no  an- 
swer to  say  that  the  result  would  hare  beefi 
the  same  If  the  court  had  expresdy  overruled 
the  demurrer  and  directed  the  default  of  de- 
fendant, nie  qoestlcn  Is  not  what  the  final 
result  wovdd  be,  but,  rather,  whether  the 
court  has  followed  the  steps  requlnd  by  the 
law  m  reaching  that  result 

While  no  case  directly  In  point  has  been 
called  to  our  attmtiont  NuU  t.  Superior 
Court,  4  Oal.  Apfi.  a07,  87  Pac.  802,  and 
Kraker  Superior  Court,  IS  GaL  App.  651, 
lis  Fae.  968,  axB  Instructive  as  to  the  gowral 
principle  ■  involved.  In  the  former  it  was 
held  that: 

TThe  aaperior  oonrt  has  no  jurisdiction  to 
try  a  ca«e  de  novo  on  appeal  from  the  justice 
court,  where  no  issues  of  fact  have  been  tried 
in  the  justice's  court,  if  the  only  question  pre- 
sented is  one  of  law  as  to  the  jurisdiction  of 
the  justice's  conrt,  it  is  the  dnty.oi  the  superior 
court  to  affirm  or  reverse  the  dedsion,  and,  if 
reversed,  to  remand  the  case  for  trial  upon  the 
issues  tji  fact;  and,  where  It  has  improperly 
tried  such  an  appeal  de  novo  and  rendered  judg- 
ment thereon,  its  judgment  will  be  annulled 
upon  certiorari  if  it  is  not  ma,de  to  appear  that 
the  judgment  rendered  was  voluntarily  paid  by 
the  defendant" 

In  the  iBtter  case  it  was  held  that: 
"Where  a  Jndcment  rendered  In  the  justice's 
conrt  axainst  the  defendant  was  appealed  by 
the  defendant  to  the  superior  court  on  questions 
of  law  and  fact,  the  dismissal  of  the  appeal 
for  want  of  prosecution  by  the  appellant  and 
the  renditi(m  of  the  judgment  appealed  from  in 
favor  of  the  respondent  wittiout  trial,  was  in 
excess  of  the  jurindiction.  of  tlie  superior  court, 
and  its  action  will  be  annulled  on  certiorari. 

[3]  The  conclusion  we  have  reached  leaves 
the  cause  pending  In  the  trial  court  with  the 
deninrrer  and  motion  to  strike  out  undispos- 
ed of.  Tf  the  decision  aa  to  these  should  be 
agalDst  def^dant,  no  doubt  the  court  will 
carefully  consider  the  propriety  of  permitting 
him  to  file  his  answer;  which,  it  appears,  he 
sought  leave  to  present  after  said  judgment 
was  rendered  against  him.  If  the  court  has 
reason  to  believe  that  he  Is  acting  in  good 
faith,  sneh  permission,  of  coarse,  ought  to  be 
granted,  that  the  cause  may  be  fully  tried 
upon  its  merits. 

We  think  the  said  Judgment  should  be  an- 
nulled ;  and  it  la  so  ordered. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


D.  H.  ft  H.  A.  EDWARDS  GO.  v.  BABRT 

et  el   (Civ.  1470.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  April  19,  1915.) 

1.  Mechanics'  Liens  «=3315— Bono  of  Cok- 
THACTOB— Liability  of  Subftt. 

A  b<M)d  executed  by  a  contractor,  which  re- 
quires as  a  condition  of  liability  thereon  that 
liens  by  the  statutes  of  the  state  where  the 
contract  is  to  be  performed  stall  be  valid  liens, 
does  not  require,  to  hold  the  surety  liable,  to 
esublish  liens  by  litigation  to  joc^ent. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  g  658 ;   Dec.  Dig.  *=>31o.] 

2.  Mechanics'  Liens  ®=9315— Bond  or  Con- 
TRACToa— Liability  or  Subett. 

MHliere  a  surety  of  a  building  contractor 
abandoning  the  wotiE  authorized  tae  owner  to 
complete  Vxe  building  and  to  settle  all  claims 
for  labor  or  material,  the  surety  authorised 
the  owner  to  adjust  all  just  and  legal  claims 
against  the  property,  whether .  they  had  ripened 
into  actual  uens  or  not 

[EA.  Kote.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  |  6S8;  Dec.  Dig.  «»315.] 

8.  MboAahics'  iJttttB  «B9S16— Bond  of  Con- 

TBACTOE— LlABUJIT  OF  SVBETT. 

Where  a  surety  of  s  building  contractor 
abaudtming  the  work  authorised  the  owner  to 
complete  the  buUdlng  and  to  settle  all  claims 
for  labor  'or  material  approved  by  the  represen- 
tative of  the  surety,  but*  the  representative  re- 
fused to  co-operate  in  the  settlement  of  claims, 
the.  owner  could  adjust  all  claims  and  bold  the 
surety  liable  therefor. 

[E^.  Note.— For  other  cases,  see  Mechanics' 
Llena,  Cent  Dig.  8  658;  Dec.  Dig.  «=»815.] 

Appeal  from  Superior  Conrt^  City  and 
County,  of  San  Francisco ;  Henry  G.  Oesford, 

Judg& 

Action  by  the  D.  H.  and  M.  A.  Edwards 
Company  against  W.  P.  Barry  and  another. 
From  s  judgment  for  plaintiff,  defendant 
Dsdted  Surety  Company  appeals.  AfiBnned. 

n^ry  A.  Jacobs,  of  San  Francisco,  for  ap- 
pellant Marshall  Nuckolls,  of  Ban  Frands- 
co,  for  respondent 

RICHARDS,  3,  This  Is  an  appeal  fnxn  a 
judgment  In  fttvor  of  the  plaintiff  and  against 
the  defendant  and  appellant  United  Surety 
Cfmpany,  si  corporation.  The  fhcts,  whidi 
are  mainly  undisputed,  are  briefly  these: 
One  yf.  P.  Barry  entered  into  a  contract  with 
plaintiff  to  eonstruct  a  certain  building  In 
the  city  and  county  of  San  Francisco,  ft>r 
whlA  he  was  to  be  paid  the  sum  of  $8,400 
In  Installments  as  the  work  proceeded  ac- 
cording to  the  terms  of  his  contract,  Barry 
began  the  work  of  constructing  the  building, 
but  after  he  bad  proceeded  with  such  work 
for  some  tiOie,  -and  had  received  payments  In 
accordance  f^tU  the  contract  aggregating  the 
sum  of  $4,600,  he  abandotaed  the  construction 
of  the  buildihg,  and  formally  notlfled  the 
plaintiff  thereof  by  letter.  Thereupon  th<v 
plaintiff  and  the  representative  of  the  surety 
company  held  several  conferences,  as  the  re- 
sult of  which  the  latter  wrote  the  plaintiff  a 
letter  reciting  the  fact  of  Barry's  abandon- 
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ment  of  his  contract,  waiving  its  right  un- 
der itB  bond  to  assume  eaid  contract  and 
complete  said  building,  and  consenting  and 
agreeing  that  the  plaintiff  might  proceed  to 
complete  the  structure,  and  in  so  doing  ex- 
pend such  reasonable  sums  as  were  necessary 
according  to  the  plans  and  spedflcations,  and 
no  mwe.  The  United  Surety  Company  a^ 
in  this  letter  agreed  to  allow  the  plaintiff  the 
sum  of  fSOO  for  its  services  In  completing  the 
building,  and  for  the  services  of  Its  attorney 
in  connection  therewith  and  In  the  settlonent 
of  claims  against  it,  and  further  agreed  to 
co-operate  with  plaintilf  and  its  attorney  in 
the  settlement  of  all  sudi  claims  for  labor 
and  material  then  filed  or  thereafter  to  be 
filed  against  the  building,  on  ttafe  lowest  possi- 
ble reasonable  basis,  st^ulating  that  all  set- 
tlements must  be  presented  to  and  passed 
upon  and  approved  by  Mr.  Nuckolls,  the  at- 
torney of  plaintiff,  and  Mr.  Robinson,  the 
representative  of  the  surety  company,  It  be- 
ing expressly  understood  and  agreed  that  In 
the  settlement  of  such  claims  for  labor  and 
material  the  surety  company  should  not  be 
held  responsible  for  a  sum  exceedli^  fl,e00. 
Acting  upon  this  letter,  plaintiff  undertook 
Hie  completion  of  the  building,  and.  with  its 
said  attorney,  entered  upon  the  endeavor  to 
adjust  the  claims  of  a  considerable  number 
of  medianlcs  and  materialmen  who  bad  filed 
their  cdalms  of  Hen  against  the  structure. 
When  the  time  arrived  for  the  adjustment 
of  these  claims,  Mr.  Nuckolls,  acting  as  the 
attorney  for  the  plaintiff,  notified  Mr.  Bobin- 
son,  the  representative  of  the  surety  com- 
pany, that  he  was  ready  to  adjust  said 
claims,  and  requested  his  co-operation;  but 
Mr.  Bdiinson  refused  to  co-operate  with  Mr. 
Nuckolls  in  the  adjustment  and  settlement 
of  said  claims,  and  expressly  instructs  him 
"to  take  any  action  he  might  deem  propvr." 
Thereupon  the  plaintiff  and  Mr.  Nuckolls 
proceeded  to  adjust,  compromise,  and  settle 
aald  claims,  expending  therefor  the  sum  of 
92,000;  and,  having  completed  the  structure, 
the  plaintiff  rendered  a  resiort  and  account 
of  the  same  to  the  United  Surety  Cktmpany, 
showing  the  items  of  its  expenditure,  and 
that  there  was  a  net  deficit  of  $1,057.42, 
which  it  required  the  surety  (M)mpany  to  pay. 
This  the  latter  refused  to  do,  and  thereupon 
the  plaintiff  commenced  this  action  to  recov- 
er said  sum.  The  court  gave  Judgm^t  in 
favor  of  the  plaintiff  for  the  sum  of  $939, 
from  which  Judgment  the  defendant  UnUed 
Surety  Company  prosecutes  this  appeal. 

The  appellant  in  its  brief  upon  appeal  pre- 
sents a  number  of  points,  in  which  it  is  con- 
tended that  the  court  erred  in  the  admission 
of  evidence  and  in  its  findings  of  fact  When 
examined  these  several  cont«itions  refine 
themselves  down  to  the  single  substantial 
point  that  the  plaintiff  failed  to  prove  that 
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the  several  claims  of  medianlcs  and  material- 
men which  it  bad  comproralsed  and  settled 
were  in  ^t  valid  liens  against  the  property. 
The  contention  of  the  appellant  in  this  re- 
gard is  that  the  only  way  In  which  the 
.claims  of  such  mechanics  and  materialmen 
could  be  established  to  be  valid  liens  was  by 
their  IlOgatton  to  Judgment,  and  that  under 
its  bond  it  was  only  required  to  pay  such 
liens  as  had  thus  beea  Judidally  deturndned 
to  be  valid. 

[1, 2]  An  examination  of  the  Ixmd  given  by 
the  appellant  wUl  show  that  it  does  not  go 
so  far,  but  only  requires  as  a  condition  of 
the  obligor's  liability  that  the  liens,  "by  the 
statutes  of  the  state  where  the  contract  Is  to 
be  performed,  are  valid  liens."  In  addition 
to  this,  liowever,  the  court  is  of  the  optnion 
that  the  United  Surety  Company,  In  its 
agre^ent  anthorlsins  the  plaintiff  to  pro- 
ceed with  the  completion  of  the  buUdlng,  and 
to  settle  *^11  claims  tor  labor  or  material 
now  filed  or  hereafter  to  be  filed,"  expressly 
authorized  said  plaintiff  to  make  adjustment 
of  all  Just  and  legal  claims  against  the  prop- 
erty, whether  or  not  they  had  ripened  Into 
actual  liens;  for  the  evident  desire  of  the 
surety  company  then  was  to  effectuate  an 
adjustment  of  their  liability  as  quickly  and 
as  economically  as  possible,  rather  than  to 
have  prolonged  an  expensive  litigation. 
The  tact  that  its  r^iresentativeB  chained 
their  mind  in  this  regard  thereafter  cannot 
rob  their  earlier  agreement  of  its  evident 
purpose  and  effect 

[SI  In  respect  to  tike  proofs  in  the  caaa,  we 
think  the  evidence  offered  on  ttie  part  of 
the  plaintiff  shows  that  the  only  claims  and 
Ileus  settled  by  plaintiff  or  its  attorney,  act- 
ing under  the  surety  company's  authoriza- 
tion, were  valid  claims  and  liens.  The  appel- 
lant's objection  that  the  claims  and  liens 
which  the  plaintiff  and  its  attorney  adjusted 
and  settled  were  not  first  passed  upon  and 
approved  by  the  representative  of  the  surety 
company  as  Its  agreement  provides  is  an- 
swered by  the  plaintiff's  proof  that,  when 
these  claims  and  liens  were  in  shape  for  such 
adjustment  and  settlement,  the  representa- 
tive of  the  surety  company  was  notified  of 
that  fact,  and  his  co-operation  requested,  but 
that  he  declined  to  act  In  the  premises,  or 
co-operate  In  any  way  In  the  settlement  of  the 
claims,  but,  ou  the  other  hand,  Instructed 
the  attorney  for  the  plaintiff  to  "take  any 
action  he  might  deem  proper."  This  betas 
its  attitude  then,  the  appellant  cannot  now 
be  heard  to  complain  that  this  portion  of  Its 
agreement  was  not  carried  Into  effect. 

We  diRCover  no  error  in  the  record. 

The  judgment  Is  affirmed. 

We  concur:  LENNON,  P.  J.j  EEBRI- 
GAN,  J. 
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OLCOVICH  T.  DEBEMBERG.    (CiT.  1500.) 
(District  Court  of  Appeal,  First  District.  Cal- 
ifornia.  April  20,  1915.) 

1   FOBCIBLE   EnTBT   AND   DETAINER  <S=»24— 

Descbiption  in  Lease— Sufficiency. 

In  an  action  of  nnlawful  detainer,  defend- 
ant alleged  that  the  leaM  eoed  upon  was  joid 
because  it  described  the  premises  as  a  buildi^ 
on  the  southwesterly  line  of  the  two  Intersect- 
inc  streets.  The  building  was.  In  fact,  situated 
<w  the  southwest  comer  of  such  streets.  JieM, 
that  the  word  "line,"  in  t>»«,,  ^««"P*^^°' 
enoneouslr  used  for  "comer,"  wid  Jat  when 
correctly  read,  the  lease  was  valid  and  roffident 
to  support  the  action. 

[Ed.  Note.~For  other  J»5iWJ»,?S: 
try  and  Detainer,  Cent.  Dig,  H  107-lU.  U4- 
m  146;  Dec  Dig.  *s»24.I 
2L  Lamdmbd  and  Tenant  ^291— Unlaw 

fVL  DrrAINBB-JupGMENT-ftENT. 

In  unlawful  detainer  plaintiff  la  entitled  to 
a  judgment  not  only  for  the  rent  due  when  suit 
wia^raimenced,  but  for  rent  that  has  accrued 
up  to  the  time  of  the  judgmoit. 

Dec  Dig.  «=>291.] 

Appeal  from  Superior  Court,  aty  and 
County  of  San  Francisco;  John  J.  Van  No- 

■trand.  Judge.  .   .  ™  ^ 

Actlfm  by  Hewnau  Olcovich  against  Fred- 

erika  Deremberg.    From  a  Judgment  for 

plalntiir,  defendant  appeals.  Affirmed. 
Wm.  HofT  Cook,  of  San  Francisco,  for  np- 

peUant    Denson,  Cooley  &  Denaon,  of  San 

Francisco,  for  respondent 


KERRIGAN,  J.  This  ia  an  appeal  In  an 
action  of  unlawful  detainer,  in  which  judg- 
ment was  rendered  for  plaintiff  for  restitu- 
tion, cancellatiwi  of  lease,  and  $500  for 
rent,  costs,  and  *100  attorney's  fees. 

The  main  point  relied  upon  by  tbe  defend- 
ant for  a  reversal  of  the  judgment  is  that 
the  lease  sued  upon  Is  void  by  reason  of  an 
impossible  descripUon  therein,  and  that  un- 
til it  shall  have  been  reformed  by  an  Inde- 
pendent eauitablfi  action  therefor  the  sum* 
mary  proceeding  of  unlawful  detainer  can- 
not be  maintained. 

[1]  The  premises  are  described  as  a  certain 
building  "on  the  southwesterly  line  of  Cal- 
ifornia and  Larkln  streets,"  In  San  Fraud* 
CO.  Taking  Judicial  notice,  as  we  may,  of 
the  streets  In  San  Francisco,  and  of  the  di- 
rection In  which  they  run,  we  know  there  Is 
no  southwesteriy  line  of  California  and  I^r- 
kin  streets.  The  defendant,  however,  was 
able  to  find  and  take  possession  of  the  prop- 
erty intended  to  be  covered  by  the  descrlj)- 
tion,  and  continued  in  possession  until  ousted 
by  this  proceeding,  paying  rent  therefor  dur- 
ing a  portion  of  the  time  according  to  the 
terms  of  the  indenture  of  lease.  It  Is  plain 
that  the  descriptlMi  of  the  premises  is  mar- 
red by  a  mere  clerical  error,  and,  If  we  sub- 
stitute the  word  "corner"  for  "Une,"  we  have 
a  correct  description  of  the  premises  In- 
volved. That  the  parties  Intended  the  word 


line"  to  be  "comet"  Is  too  plain  to  need  ar- 
gument; for  the  towrlpUon,  when  read  as  a 
whole,  shows  the  fact  to  be  that  the  premises 
dealt  with  by  the  parties  are  situated  on  two 
streets,  Larkln  and  California,  and  on  the 
southwest  comer  thereof.    Following  the 
suggestion  contained  In  the  cases,  it  Is  apro- 
pos to  say  that,  since  the  descripUoo  was 
soffldent  .to  enable  the  defendant  to  take 
possession  of  the  property,  and  to  continue 
therein  and  pay  rent  tiierefor  during  six 
months,  it  ought  to  be  sufficient  to  enablA 
him  to  know  what  pn^rty  the  plaintUt  de- 
manded that  he  surrender.   The  description 
aCToided  him  sufficient  luformaUon  to  flud 
his  way  in,  and  It  certainly  oo^t  to  be 
deemed  sufficient  to  enable  hUu  to  find  his 
way  out,  and  we  so  hold.  Pierce  t.  Mlntnm, 
1  Cal.  470;  Bulkley  v.  Devlne,  X27  lU.  406, 
20  N.  E.  16,  3  I*  R.  A.  330;  McLennan  v. 
Grant,  8  Wash.  603,  86  Pac.  682;  Whipple 
V.  Shewalter,  91  Ind.  114;  Hoyle  t.  Bush, 
14  Mo.  App.  408;  Weaver  v.  Shipley,  127 
Ind.  526,  27  N.  E.  146;  Jacksmi  T.  Perrlne, 
35  N.  J.  Law.  137;  Richards  t.  Snider,  11 
Or.  197,  3  Pac.  177. 

[2]  The  record  is  not  very  dear  as  to  the 
next  point  Certain  it  Is,  however,  that  In 
a  proceeding  of  this  kind  tJie  plaintiff 
was  entitled  to  a  judgment  not  only  for 
the  rent  that  was  due  when  the  suit  was 
commenced,  but  also  for  the  rent  that  had 
accrued  up  to  the  time  of  Judgment.  More- 
over, if  the  answer  may  be  regarded  as  put- 
ting in  issue  the  question  of  payment  of  the 
rent  demanded.  It  Is  equally  certain  that 
there  la  nothing  in  the  lease,  as  appears  to 
be  claimed  by  defendant,  to  show  that  the 
plaintiff  had  In  his  hands  money  belongInK 
to  the  defendant  or  any  one  else  which  he 
might  apply  In  payment  of  the  rent  for  the. 
period  covered  by  the  judgment. 

The  judgment  awards  to  the  plaintiff  an 
attorney's  fee  of  |100,  taxed  as  costs.  This 
was  in  accordance  with  an  express  provision 
of  the  lease ;  hence  we  see  no  merit  In  de- 
fendant's objection  to  the  same. 
The  judgment  is  affirmed. 


We  concur: 
ABDS,  J. 


LENNON,   P.  X;  EICH- 


ELSOM  et  al.  v.  NEFT  et  ux.    (Civ.  1463.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  AprU  19,  1915.) 
L  EviDENCB  ®=9434  —  Pabol  Evidence  Ar- 
FECTiNo  WBmNas—FBATD— Mistake. 

An  answer  which  alleges  that  the  plaintiff 
knew  of  the  mortgage  on  chattels  for  which 
defendant  gave  a  bill  of  sale  warranting  the  ti- 
tle free  from  incumbrances,  that  plaintiff  pre- 
pared the  bill  of  sale,  and  that  defendant  did 
not  know  that  the  clause  of  warranty  was 
therein  at  the  time  be  signed  it,  does  not  allnra 
such  fraud  or  mistake  as  renders  admissible 
parol  evidence  to  vary  the  bill  of  sale. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cmt.  Dig.  It  2005-2020;   Dec.  Dig.  ^=434.1 
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2.  Appeal  and  Esbob  «c»8S2— Invited  Eb- 

BOB. 

Where  plaintiff,  on  crosa-ezamlDatloD  of 
the  defendant,  elicited  evidence  as  to  the  war- 
ranty of  title  contained  in  a  biU  of  sale  after 
his  objection  to  such  evidence  had  been  sustain- 
ed, he  cannot  on  appeal  for  the  first  time  ob- 
ject to  the  court  acting  on  such  evidence,  even 
if  tha  defendant's  answer  was  insufficient  to 
show  fraud  or  mistake  which  rendered  it  admia- 
aible,  since  he  chose  to  treat  the  answer  as 
raising  that  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3691-^10;   D&s.  Dig. 

Ai^>efil  froDi  Superior  Court,  Santa  Cmz 
County;  Lucas  F.  Smith,  Judge. 

Action  hj  Mary  A.  Elaom  and  anotber 
against  W.  T.  and  another.  Judgment' 
for  defendants,  and  plaintUEs  appeal.  Af* 
firmed. 

W.  Goodwin  ■Williams,  of  Stockton,  and 
W.  M,  Gardner,  of  Santa  Cruz,  for  appellants. 
C.  M.  Cassln,  of  San  Jose,  and  J.  L,  Johnston 
and  W.  P.  Netherton,  both  of  Santa  Cruz,  for 
respondents. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  defendants  for  the 
sum  of  f495.40  upon  their  cross-coinplalnt 
In  an  action  brought  by  the  plaintiffs  to  re- 
cover damages  for  certain  alleged  breaches 
of  the  covenants  of  certain  agreements  In 
writing  between  the  parties  In  the  course  of 
an  exchange  of  properties.  The  facts  attend- 
ing the  execution  of  ttaeae  agreements  are 
substantially  these: 

During  the  year  1912'  plaintiffs,  being  the 
owners  of  certain  real  property  In  the  county 
of  Santa  Cruz,  where  they  resided,  and  the 
defendants,  being  the  owners  of  certain  real 
and  personal  property  In  the'  county  of  Modoc, 
where  they  also  resided,  undertook  to  make 
an  exchange  of  their  rcepecttVe  properties. 
In  the  course  of  the  consummation  of  which 
several  written  documents  were  contempora- 
neously executed.  The  plaintiffs  transferred 
by  grant  deeds  to  the  defendants  their  real 
properties  in  Santa  Cruz  county,  and  the 
defendants  transferred  to  plaintiffs  by  like 
deeds,  which  also  contained  express  war- 
ranties against  Incumbrances,  their  real 
properties  in  Modoc  county,  and  also  at  the 
same  time  executed  and  delivered  to  the 
plaintiffs  their  bill  of  sale,  transferring  to 
the  plaintiffs  certain  personal  property,  con- 
sisting of  stock  and  farming  implements, 
which  were  to  be  included  in  the  exchange. 
They  also  executed  and  delivered  to  plaintiffs 
a  written  order  upon  a  mill  In  Modoc  county 
for  lumber  to  the  value  of  $^50.  At  the  time 
of  the  execution  ot  these  Instruments  two 
mortgages  were  In  existence  and  of  record 
upon  the  real  property  which  the  defendants 
were  transferring  to  the  plaintiffs,  amount- 
ing to  ^,500  which  mortgages  by  the  terms 
of  the  conveyance  the  plaintiffs' assumed  and 
agreed  to  pay  to  the  extent  of  said  sum.  The 
plaintUCs  also  paid  to  the  defendants  the 


sum  of  $600,  and  executed  an  agreement  In 
the  form  ot  a  note,,  by  the  terms  of  which 
the  plaintiff  William  M.  Elsom  promised  to 
pay  the  defendant  William  T.  Neff  the  fur- 
ther sum  of  $1,000,  less  such  an  amount  as 
would  be  necessary  to  reduce  all  the  Incum- 
brances upon  the  real  property  deeded  by 
defendants  to  plaintiffs  to  the  aforesaid 
amount  of  $5,500.  At  the  time  of  the  execu- 
tion of  these  several  documents  there  were 
two  chattel  mortgages  existing  and  of  rec- 
ord upon  the  stock  and  farming  Implements 
transferred  by  the  defendants  to  the  plain- 
tiffs, and  which  aggregated  the  snm  of  W 
829.29.  No  mention  of  these  mortgages  Is 
made  In  fbe  writings  by  whlidi  the  exchange 
of  propotles  was  consummated,  bnt  In  the 
bill  of  sale  transferring  ttiese  personal  prop* 
ertles  to  the  plaintiffs  tliere  Is  a  clause  by 
which  the  defendants  covenant  and  agree 
"to  warrant  and  defend  the  sale  of  the  said 
property,  goods,  and  chattels  unto  the  said 
party  of  the  second  part  against  aU  and 
every  person  and  persons  lawfully  dalmtog 
or  to  claim  the  same." 

The  exchange  of  their  respectlTe  propo^ 
ties  having  been  consummated  by  the  fore- 
going instruments,  (he  resi>ective  parties 
went  into  possession  of  their  acquired  hold- 
ings In  May,  1912.  About  a  year  later  the 
plaintiffs  brought  this  action  to  recover  dam- 
ages In  tte  snm  of  $3,769.05  tot  the  alleged 
breach  of  the  written  covenants  and  agree- 
ments of  the  def^ants  in  the  aforesaid  ex- 
change of  properties,  setting  forth  fully  In 
their  complaint  the  several  Instruments,  and 
averring  that  the  defendants  had  been  gnllty 
of  certain  fraudulent  acts  and  coneealments 
with  respect  to  the  condition  of  said  proper- 
ties, and  particularly  ot  the  existence  of  the 
chattel  mort^ges  upon  the-  person^  proper- 
ty, which  fasta  the  plaintUte  aver  they  did 
not  dlsco'ter  until  after-  the  consummatloa 
of  the  exchange,  and  the  existence  ot  which 
prevented  th^r  disposition  of  the  larger  por- 
tion of  the  personal  property  aforesaid.  It 
is  alleged  that  these  chattel  mortgages  were 
still  in  existence  at  the  time  said  action  was 
brought,  and  that  the  defendants  had  failed, 
refused  and  neglected  to  pay  off  the  same. 
Plaintiffs  also  alleged  that  the  order  for  lum- 
ber whlch'they  had  taken  In  the  course  of  the 
exchange  bad  been  refused  at  the  mill  upon 
which  It  was  drawn,  to  .their  detrlmeilt  In 
the  sum  of  $350. 

The  defendants  in  their  answer  admitted 
the  main  allegations  of  the  plaintiffs'  com- 
plaint with  reference  to  the  details  of  the 
said  exchange,  but  denied  that  there  was 
any  fraud  upon  their  part,  and  averred  that 
the  plaintiffs  not  only  knew  and  were  in- 
formed as  to  the  existence  and  substantial 
amount  of  the  chattel  mortgages  upon  the 
personal  prpperty,  but  also  that  the  plaintiffs 
verbally  agreed  to  assume  the.  same;  and 
as  to  the  clause  of  warrant  in.  their  bill  of 


l^For  other  cum  see  tame  to^lo  and  KBT-NUHBER  la  all  Kej-NumberAd  DigesU  and  ladfXM 
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ale  the  defendants  averred  that  the  said  bill 
of  sale  was  prepared  under  the  supervision 
and  by  the  direction  of  the  plaintiff  William 
M.  Blsom,  and  that  the  defendants  'did  not 
know  of  tbe  existence  of  aaid  danse  In  that 
doenmait  at  tiie  time  ther  signed  it,  and  that 
the  fftct  of  the  prjatttpffo  of  Bald  claoae  of 
warranty  therein  did  not  become  known  to 
them  until  tbe  commencement  of  this  action. 
As  to  tbe  alleged  failure  of  the  mill  to  acc^t 
their  order*  the  def endanta  denied  tbe  fact, 
and  alleged  that  the  said  order  was  without 
consideration  and  that  It  was  a  mere  grattdty 
to  the  idalntlffs.  They  also  denied  the  exlst- 
cDce  of  any  defects  In  the  other  personal 
propotyj  and  farther  denied  any  fraudulent 
acts  or  intention  on  th^  part  thronghout 
the  entire  transaction.  The  defendants  fur- 
ther presented  tbeii  cross-complaint,  setting 
up  the  note  which  the  plaintUEs  had  given 
for  the  sum  of  91,000,  and  praying  lodgment 
to:  the  balance  alleged  to  be  due  thezeon. 

Dpm  the  tidal  of  tbe  canae  befiwe  a  Jury 
upon  tbe  Issues  as  thus  preeented,  the  plaln- 
tlffs  iutrodnced  in  evidence  the  several  con- 
veyances and  other  documents  referred  to  in 
their  complaint;  and  tbe  plaintiff  W.  M.  Sl- 
Bom  teetifled  quite  fully  as  to  tbe  various  In- 
terviews of  the  parties  leading  up  to  ttie 
uchanee  of  their  properties,  and  also  teeti- 
fled to  the  fact  that  he  was  unaware  of  the 
existence  of  the  mortgages  upon  the  personal 
property  until  some  time  after  the  transac- 
tion was  consummated. 

When  the  plaintiffs  rested  their  case  the 
defoMlants  undertook  to  offer  evidence  tend- 
ing to  show  that  the  plaintiffs  bad  known  at 
the  existence  of  the  chattel  mortgages  upon 
tbe  personal  property  prior  to  Uie  making  of 
the  bill  of  sale  thereof  to  them,  and  that  they 
had  orally  agreed  to  assume  and  pay  the  ob- 
ligations  which  these  mortgages  secured. 
This  testimony  was  chiefly  given  by  the  de- 
fendant William  T.  Neff  and  was  admitted 
without  objection.  Thereupon  the  witness 
Neff  was  asked  the  question  on  direct  exam- 
ination as  to  whether  he  understood  that  he 
was  warranting  that  there  was  no  incum- 
brance upon  the  personal  property  at  the 
time  be  executed  the  blU  of  sale,  and  wheth- 
er he  knew  of  or  noticed  the  guaranty  clause 
In  the  bill  of  sale  at  tbe  time  he  si^ed  tbe 
same.  To  these  questions  tbe  plaintiffs  of- 
fered an  objection,  which  tbe  conrt  sustained, 
and  the  subject  was  not  returned  to  during 
the  farther  direct  examination  of  the  witness 
W.  T.  Neff,  nor  was  it  adverted  to  during 
the  examination  of  any  ottker  witness  for  the 
defendants.  Upon  the  cros»«xamlnatiion  of 
the  witnos  W.  T.  Keff,  however,  counsel  tOr 
the  plaintiffs  took  up  the  sDbJeet,  and  direct- 
ing the  attention  of  the  witness  to  that  por- 
tiotf  of  the  defmdants*  answer  in  which  they 
averred  that  the  guaranty  daose  In  the  bill 
of  sale  was  overlooked  by  and  was  unknown 
to  them  at  the  time  It  was  signed,  undertook 
to  qaestlon  the  aald  witness  W.  T.  NefC  XiOIy 


and  seendiiagly  as  to  tbe  truth  of  Umt  aver- 
ment, and  as  to  his  alleged  mistake  In  sap- 
posing  that  tbe  bill  of  sale  contained  no  such 
warranty.  In  response  to  tbe  quecdifflis  ask- 
ed tm  this  cross-examination  the  witness  W. 
T.  Neff  testified  as  to  the  existence  of  such 
mistake  oa  bis  part,  and  as  to  the  fact  that 
no  sach  guaranty  was  Intended  by  any  of  the 
parties  to  the  transaction. 

Tbe  jary  roomed  a  verdict  agMnst  the 
plaintiffs  upon  their  several  causes  of  actlcm, 
and  In  fiivor  of  tbe  defendants  up«i  their 
croes-complalnt  The  court  adopted  the  ver- 
dict of  Oie  Jury,  and  then  proceeded  to  make 
lt0  findings  covering  Oie  issues  In  £be  case; 
and  In  ■  so  doing  found  that  the  plalntiflCs 
knew  of  the  existence  of  the  chattel  mwt- 
gages  upon  the  personal  property  embraced 
In  tbe  bUl  of  sale,  and  that  they  bad  agreed 
to  assume  the  same,  and  that  tbe  warranty 
clause  in  the  blU  of  sale  was  mistakenly  in- 
serted, and  that  the  defendants  were  unaware 
of  its  iHwsence  therein  at  the  time  ot  its  ex< 
ecutlon,  and  hence  were  not  bound  by  it. 
The  court  also  found  In  favor  of  the  defend- 
ants upon  their  cross-complaint,  and  accord- 
ingly rendered  judgment  In  their  favor  for 
the  sum  of  $495.40. 

The  chief  insistence  ot  the  plaintiffs  and 
appellants  in  this  court  is  that  tbe  trial  court 
erred  In  the  admission  of  oral  evidence  tend- 
ing to  vary  the  written  agreements  between 
the  parties  effectuating  the  exchange  of  their 
properties;  and  in  making  its  findings  and 
rendering  Its  judgment  in  accordance  with 
such  oral  evidence.  This  contention  of  the 
appellants  is  explicitly  directed  at  the  tes- 
tlmOTjy  of  the  witness  W.  T.  Neff  as  to  the 
oral  understandings  of  the  parties  respecting 
the  existence  and  assumption  by  the  plaintiffs 
of  the  chattel  mortgages  upon  the  personal 
property  covered  by  the  defendants*  bill  of 
sale,  and  as  to  the  mistake  of  said  defendants 
in  overlooking  the  guaranty  clause  in  the  said 
bill  of  sale  at  the  time  they  signed  It,  and  It 
Is  also  explicitly  directed  at  tbe  findings  and 
Judgment  of  the  court  In  accordance  with 
such  testimony. 

[1,  2]  Had  this  oral  evidence  been  elicited 
by  the  defendants  and  admitted  by  the  court 
over  the  plaintiffs'  objection,  their  contention 
as  to  the  court's  errors  in  its  admisslim  and 
adoption  would  doubtless  have  been  sustained 
upon  tbla  appeal;  and  this  for  the  reason 
that  the  portions  ot  tbe  defendants'  answer 
which  refer  to  the  subject  are  quite  Insuffi- 
cient to  raise  an  issue  as  to  whether  the 
clause  in  the  bill  of  sale  guaranteeing  the  ti- 
tle to  tbe  personal  pn^ierty  was  Inserted 
therein  or  was  signed  by  the  defendants 
throui^  any  such  fraud  or  mistake  in  law  <nr 
fact  as  would  have  entitled  tbe  def^dants 
to  offer  oral  testimony  establishing  such 
fraud  or  mistake,  and  entitling  them  to  be  re- 
lieved of  the  effect  of  their  written  guar- 
anty. But  the  difficulty  with  appellants'  con- 
tentlw  is  that  this  ei^lre  line  of  testimony 
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was  elldted  by  themselTes  upon  their  cross- 
ezamtnatloa  of  the  witness  W.  T.  Neff,  and 
after  their  own  objection  to  the  same  testi- 
mony  sought  to  be  elicited  from  said  Neff 
upon  his  direct  examination  had  first  been 
sustained  and  then  withdrawn.  Apparently 
the  plaintiffs  proceeded  upon  the  theory  tliat 
the  defendants*  answer  in  regard  to  these 
matters  did  raise  an  Issue ;  and  baring  pro- 
ceeded nptm  this  theory,  and  having  them- 
selves elicited  practically  all  of  the  oral  evi- 
dence which  the  record  contains  upon  the  sub- 
ject, the  plaintiffs  are  In  no  position  to  urge 
for  the  first  time  In  tills  court  that  either  the 
Jury  In  its  verdict  or  the  court  In  Its  findings 
and  Judgment  could  not  adopt  and  act  upon 
this  evidence,  even  though  its  effect  was  to 
vary  the  terms  of  the  bill  of  sale  In  respect 
of  the  defendants'  guaranty  of  the  title  to 
the  personal  prc^rty  covered  by  it.  In  the 
case  of  Shroeder  v.  Maozy,  16  CaL  App.  at 
page  447, 118  Pa&  at  page  461,  the  court  says: 
"It  bag  been  repeatedly  held  in  this  state  that 
where  the  trial  court  and  the  parties  to  an  ac- 
tion proceed  to  a  trial  of  the  cauee  upon  the 
rheoiy  that  there  Is  a  material  issue,  and  the 
court,  upon  evidence  addressed  to  that  issae  and 
received  without  objectiOD,  finds  in  accordance 
with  that  evidence  and  upon  the  theory  that  tin 
appropriate  issue  was  raised  by  the  pleadings, 
'the  narties  will  not,  nor  will  either  of  them, 
be  allowed  here  for  the  first  time  to  say  therf; 
was  no  such  issue.'  Horton  v.  Dominguez,  68 
Cal.  642,  10  Pac  186;  Ortega  v.  Cordero.  88 
Cal.  221,  26  Pac.  80:  Murdock  v.  Clarke,  90  Cal. 
427,  27  Pac.  276 ;  Klopper  v.  Levy,  98  CaL  525. 
38  Pac.  444;  Rudel  v.  Los  Angeles  Co..  118 
Cal.  281,  50  Pac.  400 ;  Barbour  v.  Flick,  126 
Cal.  628,  B9  Pac.  122;  McDoueald  v.  Hulet, 
132  Cal.  154,  163,  64  Pac.  278;  Krasky  v. 
Wollpert.  134  CaL  338,  66  Pac.  309;  Carroll 
V.  Briggs,  138  Cal.  452,  71  Pac.  501;  Roberts 
V.  Sierra  R.  Co.,  14  Gal.  App.  180,  111  Pac. 
519  [527]." 

This  is  practically  the  only  point  in  tbe 
case.  The  Judgment  and  order  denying  tbe 
motion  for  a  new  trial  are  affirmed. 

We  concur:  LENNON,  P.  J.;  ECEBBI- 
OAN.  J. 


BAILLARGEON  v.   MYERS.     (Civ.  1541.) 

(District  Court  of  Appeal,   Second  District, 
California.     April  19,  1915.) 

1.  Municipal  Corpobations  *=3705— Inju- 

BIBS  FBOH  NEQLIQENT  DeIVINO— PbOXIHATE 

Cause. 

While  it  is  negligence  per  ae  to  drive  on 
the  left-hand  side  of  a  street  in  violation  ot  a 
municipal  ordinance,  a  person  so  driving  was 
not  liaMe  for  injuries  to  plaintiff,  unless  auch 
negligence  was  the  proximate  cause  of  such  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |{  1616-1517;  Dec. 
Dig.  *=»705.3 

2.  Municipal  Coipoeationb  «=>706— Inju- 
saxa  FBou  Nbouobni  DatviNo— Pkoxiuatb 
Cause. 

Defendant  was  driving  an  automobile  west- 
eriv  on  the  left-hand  aide  of  P.  street,  in  vio- 
lation of  an  ordinance.  Plaintiff,  a  boy  12  years 
old,  was  riding  a  bicycle  souther^  towards  F. 


street.  As  be  readied  that  street,  he  tried  to 
BtoD.  but  discovered  that  his  brakes  would  not 
work,  and  proceeded  across  to  the  south  side 
of  Bucb  strpet  to  turn  easterly,  and  as  he 
was  completing  his  tarn  he  collided  with  the 
automobile.  He  had  tried  bis  brakes  oa  the 
same  day  and  they  then  worked  all  right,  and 
he  did  not  discover  until  tbe  moment  he  reach- 
ed F.  street  that  they  would  not  work.  He  bad 
been  traveling  about  eight  miles  an  hoar  down 
a  grade  of  about  14  per  cent,  and  did  not  try 
to  stop  the  speed  of  the  bicycle  until  just  as  he 
reached  P.  street.  Bdd  that,  as  no  interven- 
ing cause  existed  from  which  it  could  be  infei^ 
red  that  defendant's  negligence  was  not  the 
proximate  cause  of  the  injury,  a  nonsuit  could 
not  properly  have  been  granted,  on  the  ground 
that  there  was  no  testimony  that  defendants 
negligence  caused  the  injury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  l5l8;  Dec.  Dig. 
«»706.] 

S.  MUNICIPAI.  COBPOBATIONS  «=»706— INJTT- 
BIEB  PEOM  NEOLIOENT  DbIVINO— CoNTMB- 
UTOBT  NeOLIOENCE. 

Whether  plaintiff  was  negligent  waa  a 
question  for  the  jury,  in  view  of  his  age  and 
experience,  the  kind  of  care  used  by  him  m  cm- 
trolling  bis  bicycle  and  its  brake,  and  in  keep* 
ing  it  in  safe  condition,  as  well  as  the  other 
facts  mentioned. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Cor^^tions,  Cent  Dig.  |  1518;   Dec.  Dig. 

4.  MOZVICIPAI.  COBPOBATIOKB  ^>706— INJ0- 
BIE8  PBOU  NEOLIOBNT  DbIVINO— UNAVOID- 
ABLE Accident. 

It  could  not  be  said,  as  a  matter  of  law, 
that  plaintiff's  injuries  were  caused  by  an  un- 
avoidable accident 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518;  Dec  Diff, 
«=>706.] 

Appeal  from  Superior  Court,  Los  Angdes 
County ;  ObtIxi  W.  Cratg,  Judge. 

Actloa  by  David  BaiUargeon,  a  minor,  by 
Marietta  BaiUargeon,  Us  guardian  ad  UteDa, 
against  J.  H.  W.  Myers.  From  a  Jndgmoit 
for  defendant,  plaintiff  ai^)eal8.  Reversed. 

Isidore  B.  Dockweiler,  Robert  B.  Murphey, 
and  H.  Graham  Bocklus,  all  of  Los  Angeles, 
for  appellant.  Mort<m,  Hcdlser  &  Morton 
and  W.  W.  Butler,  all  ot  Los  Angetes*  tea  re- 
spondent 

GONRET,  P.  J.  The  plaintiff  appeals  from 
a  Judgment  rendered  pursuant  to  an  order 
granting  defendant's  motl(»i  for  a  nonsuit. 
The  plaintiff,  a  boy  12  years  old,  brought  this 
action  to  recover  damages  for  personal  In- 
juries received  In  a  coUislon  wblch  occurred 
between  an  automobile  of  the  defendant  and 
a  bicycle  on  whldi  the  plalntUC  was  rldlos. 
At  the  conclusion  of  the  evidence  received 
on  behalf  of  the  plaintiff,  the  defendant  mov- 
ed for  a  nonsuit  on  the  following  grounds: 
(1)  That  the  plaintiff  was  guilty  of  contrib- 
utory negligence  in  coming  down  Clay  street, 
in  the  city  of  Loe  Angeles,  from  the  crest  of 
Clay  street  to  Its  Intersection  with  Fourth 
street,  a  distance  of  approximately  150  yards. 
In  the  manner  and  under  the  circumstances 
shown  by  the  evidence;  (2)  that  there  Is  no 
testimony  indicating  that  the  defendant  was 
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guilty  ot  any  negligence;  (3)  that,  If  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence, then  the  eame  evidence  necessarily 
shows  that  the  accident  was  unavoidable  and 
without  fault  of  either  party. 

On  June  26,  1911,  when  the  accident  oc- 
curred, there  was  in  force  an  ordinance  of 
the  dty  of  Los  Angeles  requiring  that: 

"Every  person  riding,  driving,  propelling,  or 
la  charge  of  any  vehicle  •  •  *  apon  any 
street  within  the  city  of  Los  Angelea  *  *  * 
shall  travel  on  the  right-hand  aide  of  such  street 
and  as  near  the  right-hand  curb  thereof  as  pos- 
sible." 

Violation  of  any  of  the  provisions  of  this 
ordinance  was  declared  to  be  a  mlstlemeanor. 
At  the  time  of  the  accident  In  question  the 
defendant's  antomoblle  was  traveling  wester- 
ly tm  Fourth  street,  and  was  entirely  on  the 
south  elde  of  the  street,  which  was  the  left- 
band  side  as  the  automobile  was  moving. 
The  plaintiff  was  riding  a  bicycle  which  was 
equipped  with  a  coaster  brake  and  was  trav- 
eling southerly  on  Clay  street  toward  the  In- 
tersection of  Fourth.  I>urlng  the  last  150 
yards  of  his  passage  over  Clay  street  he  was 
going  downhill  on  a  grade  ot  approximately 
14  per  cent  From  curb  to  curb  the  width  of 
Fourth  street  In  that  block  Is  40  feet,  and  the 
width  of  Clay  street  Is  20  feet  When  the 
plalntiCC  got  to  Fourth  street  he  tried  to  stop 
bis  bicycle,  and  discovered  that  his  coaster 
brake  would  not  work.  He  proceeded 
straight  across  Fourth  street  to  the  south 
side  thereof  to  make  the  turn  easterly.  As 
he  was  completing  this  turn  on  West  Fourth 
street  he  collided  with  the  defendant's  auto- 
mobile, which  was  moving  as  tjefore  stated,- 
and  was  thereby  thrown  from  the  bicycle  and 
lec^ved  the  Injuries  of  which  h'e  complains. 
The  plaintiff  had  tried  his  brakes  before  the 
accident  on  that  same  day,  and  they  worked 
all  right;  until  the  moment  of  his  entering 
Fourth  street,  as  above  stated,  he  did  not  dls- , 
cover  that  the  brakes  would  not  work.  It 
Is  not  claimed  that  the  defendant's  automobile 
was  moving  at  an  excessive  rate  of  speed. 
The  plaintiff's  bicycle,  just  prior  to  the  colll- 
BloD,  was  going  at  about  8  miles  per  hour. 
The  plaintiff  did  all  that  he  could  to  stop 
bis  bicycle  before  reaching  Fourth  street.  At 
the  time  of  the  collision  he  was  on  the  south 
side  of  Fourth  street,  which  for  him  was  the 
right  side  of  the  street,  and  where  he  was 
entitled  to  be.  If  the  defendant's  automobile 
at  that  time  had  not  been  on  that  side  of  the 
street,  which  for  It  was  the  wrong  side,  this 
accident  could  not  have  occurred. 

[1,2]  Respondent's  counsel,  while  conceding 
that  respondent  was  guilty  of  negligence  per 
se  in  operating  his  automobile  on  the  wrong 
Bide  of  the  street  In  violation  of  a  municipal 
ordinance.  Insist  that  this  Is  not  sufficient  to 
make  out  a  case  of  liability  against  respond- 
wL  They  say,  and  In  this  we  agree,  that  the 
law  lequlres  It  to  be  shown  that  the  particu- 
lar negligence  in  question  was  the  proximate 
cause  of  the  plalntlCC's  injury.  There  must 
he  a  eanaal  eoiuwctl(m  between  tbe  unlawful 
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act  and  the  Injury.  This  rule  la  stated  In 
Gary  v.  Los  Angeles  Ry.  Co.,  157  Cal.  599, 
604,  108  Pac.  682,  684,  27  L.  E.  A.  (N.  S.)  764, 
21  Ann.  Gas.  1328,  where  the  court  further 
says: 

"For  example,  it  Is  negligence  If  the  whistle 
of  a  locomotive  engine  is  not  sounded  and  Its 
bell  rung  at  crossings,  but.  If  the  train  were 
derailed  by  a  misplaced  switch,  an  injured  pas- 
senger could  not  base  bia  recovery  upon  tbe 
showing  that  somewhere  along  the  journey  the 
whistle  had  not  been  blown  or  tbe  bell  sound- 
ed when  these  things  should  have  been  done." 

In  the  case  at  bar  the  negligent  act  of  the 
defendant  was  not  one  which  preceded  and 
was  completed  prior  to  tbe  time  of  the  acci- 
dent, but  was  continuing  at  the  very  moment 
of  the  collision.  No  Intervening  cause  ex- 
isted from  which  It  could  be  Inferred  that 
defendant's  negligence  was  not  the  proximate 
cause  of  the  Injury.  It  follows  that  a  non- 
suit could  not  properly  have  berai  granted 
upon  the  ground  that  there  Is  no  testimony 
indicating  that  the  defendant's  n^llgence 
caused  the  Injury  to  the  plaintiff.  The  claim 
that  the  accident  and  Injury  were  not  caused 
proximately  by  defendant's  negligence  should 
not  be  confused  with  the  defense  of  contribu- 
tory negligence.  That  Is  another  subject 
which  we  will  now  consider, 

[3, 4]  Respondent's  contention  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence Is  based  upon  facts  shown  with  regard 
to  the  manner  In  which  plaintiff  rode  his 
bicycle  down  Clay  street  to  the  Intersection 
of  Fourth  street.  The  facts  specially  relied 
upon,  as  stated  In  the  motion  when  made  In 
the  superior  court,  were  that  the  plaintiff 
rode  down  Clay  street  without  a  brake  or 
any  means  upon  his  wheel  to  stop  or  slow  the 
speed  of  the  bicycle ;  that  he  did  not  try  to 
atop  the  speed  of  the  bicycle  at  all;  that 
some  one  called  to  him  as  he  approached 
Fourth  street,  and  he  was  then  going  so  fast 
that  he  could  not  stop  the  bicycle,  and  then 
discovered  for  the  first  time  that  the  coaster 
bralEe  would  not  work ;  and  that  If  the  plain- 
tiff had  used  ordinary  means  to  prevent  the 
accident  the  accident  would  have  been  pre- 
vented. Conceding  that  the  facts  In  evidence 
had  some  tendency  to  show  negligence  on  the 
part  of  the  plaintiff,  we  cannot  say  that,  as 
a  matter  of  law,  such  negligence  was  con- 
clusively proved.  At  most,  it  was  sufficient 
to  present  a  question  for  the  Jury  to  deter- 
mine. The  age  and  experience  of  this  boy; 
the  kind  of  care  used  by  him  in  controlling 
his  bicycle  and  the  attached  coaster  brake, 
and  In  keeping  the  same  in  safe  condition; 
the  fact  that  he  had  tested  the  brake  earlier 
in  the  day  and  found  It  in  good  condltlim; 
and  the  fact  that  after  discovering  the  use* 
lessness  of  the  brake  he  kept  the  bicytde  on 
bis  own  side  of  the  road,  and  was  using  all 
means  In  his  power  to  get  out  at  the  diffi- 
culty without  infringing  upon  tbe  right  of 
way  of  the  defendant— tiiese  and  all  other  de- 
tails of  fact  connected  with  the  conduct  of 
the  plaintiff  at  and  Immediately  preeediug 
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the  accident  were  circumstapcea  ^om  wblcb 
the  Jury  might  or  might  not  conclucle  that  the 
plaintiff  was  guilty  of  negligence,  and  might 
or  might  not  conclude  that  such  negligence 
contributed  proximately  to  the  collision  and 
Injury  which  occurred.  We  are  further  satis- 
fied that  it  cannot  he  said,  .as  a  matter  of 
law,  that  the  plaintiff's  injuries  were  cfttued 
by  unavoidable  accident 
The  jadgment  Is  reversed. 

We  concur:  JAMES,  J. ;  SHAW,  J. 


BOBSRTS  T.  STAm    (No.  85S.) 
(Snpreme  Court  of  Arizona.    June  12,  191R.) 

1.  Criminal  Law  «=:»11(M— Appeal— Habu- 

LEBS  EbBOB— MlBTAXB  IN  OOPT  OW  InDICT- 

Pen.  Code  1913, 1 104^,  provides  that  a  cer- 
tified copy  of  the  pleadings  and  proceedings 
must  be  transmitted  to  the  court'  to  which  the 
action  is  removed.  Section  939  provides  that 
the  precise  time  at  which  an  offense  was  com- 
mitted need  not  be  alleged,  bat  that  it  may 
be  alleged  to  have  been  committed  at  any  time 
before  the  finding  or  filing  the  indictment,  un- 
less time  is  a  material  ingredient  of  the  offense. 
Section  177  provides  that  to  make  a  kilUng  ei- 
ther murder  or  manslaughter  the  party  must  die 
within  a  year  and  a  day  after  the  stroke  re- 
ceived, or  the  cause  of  death  administered,  and 
that  uie  whole  of  the  day  on  which  the  act 
was  done  shall  be  reckoned  the  first.  An  In- 
dictment alleged  that  a  homicide  was  commit- 
ted on  February  21,  1909,  and  the  evidence 
showed  that  deceased  received  the  fatal  stroke 
on  or  about  that  date  and  died  immediately.  In 
the  copy  of  the  indictment  transmitted  on  change 
of  venue,  the  date  was  stated  as  February  21, 
1908.  Accused  took  no  steps  to  have  the  copy 
corrected,  and  it  did  not  appear  whether  the 
discrepancy  was  discovered  before  or  during  the 
trial.  Held,  that  accused's  rights  were  in  no 
manner  prejndiced  by  the  discrepancy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8100-8102,  3107-8113;  Dec 
Dig.  «=>1166.] 

2.  HoMioins  ^saO— iKnicxuENT— Date  or  Fa- 
TAi.  Steoke  ano  Date  of  Death. 

mile  under  Pen.  Code  1913,  §  177,  to  con- 
stitute murder  or  manslaughter,  the  party  must 
die  within  a  year  and  a  day  after  receiving  the 
fatal  stroke,  it  is  not  necessary  that  he  should 
die  within  a  year  and  a  day  after  the  date  of 
each  fatal  stroke,  as  alleged  in  the  indictment 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  1  11;  Dec  Dig.  «»8.] 
S.  CaiMiNAi,  Law  «=9763,  764— Instbuctions 

— COUUEMTS  on  EviDBMOE. 

An  instruction  that  circumstantial  evidence 
was  competent,  and  that  if  it  excluded  every 
reasonable  hypothesis  other  than  that  of  guilt 
It  was  entitled  to  the  same  weight  as  direct  tes- 
timony, was  not  an  improper  comment  on  the 
weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  flS  1731-1748, 1752.  1768. 1770; 
Dec.  Dig.  ^7^,  764.] 

4.  CnntiNAi.  Law  ^»789— iNSTBUonoNB— 
"Bbasonablb  Doubt." 

An  instruction  that  "reasonable  doubt" 
meant  that  if,  after  the  jurors  had  reviewed  all 
the  evidence,  their  reason  told  them  that  the 
evidence  did  not  satisfy  their  mind  that  accused 
was  guilty,  he  was  entitled  to  an  acquittal,  but 
that  If,  on  the  other  hand,  their  mind  was  so 
satisfied  as  to  his  guilt,  he  should  be  convicted. 


was  not  erroneous,  though  it  Is  better  -to  follow 
the  well-established  definition  of  reasonable 
doubt 

[Ed.  Note.— For  other  cases,  see  Ctiminal 
Law.  Cent.  Dig.  U  1846-1849.  1861,  1880, 
1904-1922,  1960,  1967;  Dec  Dig.  «s»7S9. 

For  other  definitions,  see  Worda  ud  Phrases, 
First  and  Second  Series,  Beasonahle  Doubt] 

Appeal  from  Snpnior  Goarl^  QUi.  Ootrnty;  i 
G.  W.  Shntei  Jadge.  | 

David  P.  Roberts  was  convicted  of  mnrder, 
ajid  be  appeals.  Affirmed. 

Baker  &  Baker,  of  Phomtr,  for  appellant  | 
Wiley  E.  Jones,  Atty.  Gen.,  and  Leslie  C 
Hardy,  Asst  Atty.  Gen.,  for  tbe  State. 

ROSS,  C,  J.  In  1909,  the  grand  Jury  of 
Graham  county  returned  an  Indictment 
charging  appellant  with  the  crime  of  muniet 
committed  on  the  21st  day  of  February,  l&M,  ' 
in  that  county,  by  killing  one  Con  Sullivan. 
On  a  motion  for  a  diange  of  venue,  tbe  case 
was  transferred  to  GIIa  county,  where,  upon  , 
a  trial,  the  appellant  was  convicted  and  sen- 
tenced to  life  imprisonment  The  appellant 
appeals  from  the  judgment  of  conviction.  He 
assigns  for  consideration  of  this  court  three 
errors:  (1)  That  be  was  not  tried  and  con- 
victed upcm  a  full,  true,  and  correct  copy 
of  the  indictment  (2)  That  the  court  erred 
In  its  Instructions  by  (a)  commenting  on  the 
weight  of  the  evidence  and  (b)  by  giving  aa 
erroneous  definition  of  reasonable  doubt.  & 
That  the  verdict  and  Judgment  are  not  sus- 
tained by  any  legal  and  competent  evidence. 
We  will  consider  the  points  raised  In  tbe  oi^ 
der  given. 

[1,2]  Section  1002,  Penal  Code  of  1913,  pro- 
vldes  that  when  a  change  of  venue  Is  ordered 
the  clerk  must  transmit  to  the  court  to  which 
the  action  is  removed  a  certified  copy  of  the 
order  of  removal,  record,  pleadings,  and  pro- 
ceedings in  the  action.  The  copy  of  the  in- 
dictment sent  to  the  GUa  county  suiwriiT 
court  was  not  an  exact  copy  of  the  indict- 
ment found  and  returned  by  the  grand  Jury, 
In  that  the  date  of  the  commission  of  the 
crime  was  set  out  in  the  copy  as  "February 
21,  1908,"  Instead  of  "February  21,  1900.'' 
as  alleged  in  the  original  indictment  The 
appellant  took  no  step  to  have  tbe  copy  cor- 
rected in  the  trial  court  Tbe  record  Is  si- 
lent as  to  whether  the  discrepancy  in  dates 
was  discovered  by  any  one  before  or  during 
the  trial.  It  is  first  brought  to  attention  hi 
this  court  on  appeal.  The  appellant  was  en- 
titled to  be  tried  upon  a  correct  copy  of  the 
Indictment  and  might  have  delayed  his  trial 
until  one  was  furnished.  However,  the  law 
does  not  require  the  indlctmeht  to  allege  the 
exact  date,  nor  Is  it  essential  that  tbe  datt> 
be  proved  as  alleged,  except  where  time  is  an 
Ingredient  of  the  offense  charged.  Settion 
939,  Penal  Code  of  1913. 

Tbe  appellant's  contention,  that  Sullivan 
having  died  more  than  a  year  and  a  day 
after  the  date  of  tbe  fatal  wound  aa  allep^l 
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In  the  Gop7  of  tbe  Indictment  entitles  to 
an  acquittal,  Is  not  borne  out  by  the  law. 
HU  contention  woald  be  correct  If  In  fact 
Sullivan  did  not  die  within  a  year  and  a  day 
after  tbe  stroke  was  received.  Section  177, 
Penal  Code.  But  the  evidence  in  the  case 
ooneliiBlTely  shows  that  SalUvan  died  Imme- 
diately after  he  received  the  stroke,  which 
was  on  or  about  F^ruary  21,  1909.  The  of- 
fense "may  be  alleged  to  have  been  commit- 
ted at  any  time  before  the  flndlng  or  filing" 
of  the  Indictment  or  Information  In  all  of- 
ffensea  In  which  time  Is  not  an  essential  in- 
gredient Section  939,  supra.  We  cannot 
conceive  bow  the  rights  of  appellant  were  In 
any  manner  prejudiced  by  tbe  dlscr^umt 
date. 

[3]  The  evidence  was  entirely  circumstan- 
tial, and  the  conrt  gave  a  rather  comprehen- 
sive, and  what  seems  to  us  a  correct  instruc- 
tion upon  that  kind  of  evidence,  unless  be 
committed  error,  as  appellant  contends  he 
did,  in  this  excerpt  from  such  Instruction: 

"And  you  are  InBtructed  that  circumstantial 
evidence  is  legal  and  competent  in  criminal  cas- 
es, and.  It  it  is  of  such  a  character  aa  to  ex- 
clude every  reasonable  hypothesia  other  than 
that  of  the  guilt  of  tbe  defendant,  it  m  entitled 
to  the  same  weight  m  direct  teetimoin/'* 

Tbe  appellant  complains  of  the  italicized 
part  of  tbls  InstmctlCHt  as  being  "an  argu- 
ment of  tbe  relative  value  of  drcumstantlEil 
evidence  as  compared  with  direct  or  positive 
evid^ice^  and  goes  also  to  tbe  wdgbt  of  the 
evidence."  The  quoted  sentence  contains 
three  propositions.  It  told  the  Jury:  (1)  That 
circumstantial  evidcaice  was  legal  and  com- 
petent; (2)  that  Its  character  must  exclude 
every  reasonable  hypothec  other  than  that 
of  tbe  guilt  at  tbe  defendant;  and  0)  that 
being  true,  it  is  entitled  to  the  same  weight 
as  direct  tratlmony.  In  ^ect,  tbe  jury  were 
told  that,  if  tbe  drcumstantlal  evidence  was 
as  satis^ng  and  convincing  to  them  at  de* 
fendant's  guilt  as  direct  teatiuwny.  it  should 
be  given  the  same  consideration;  that  tbey 
shoQid  be  as  ready  and  willing  to  act  upon 
their  convictions  in  tbe  cme  case  as  in  the 
other.  If  the  word  "consideration'*  had 
been  used  instead  of  the  word  "weight,"  the 
meaning  intended  to  be  conveyed  might  have 
been  more  aptly  expressed;  but  the  differ- 
ence  in  meaning,  it  any.  Is  so  slight,  that  the 
Jury  must  have  understood  that  if  tbey  were 
satisfied  of  defendant's  guilt  beyond  any  rea- 
sonable doubt,  even  though  upon  drenmstan- 
tlal  evidence,  fbey  should  not  for  that  reason 
dlscrlodnate  for  or  against  that  character  o£ 
erldence,  but  should  act  with  equal  prompt- 
aess  aa  if  tiie  testimony  was  direct  Hie 
Jury  are  the  judges  as  to  the  comparative 
v&lue  and  weight  of  circumstantial  evidence, 
u  of  direct  evidence;  but  th^  may  not  ig- 
nore the  rule  of  law  that  requires  tbat  they 
oouvict  a  defendant  when  ccmvinoed  beyond 
any  reaatmaUe  doubt  of  bis  gnllt,  in  one 
case,  any  more  than  In  the  other,  and  that 
Is  what  the  court  In  eOect  told  tbem  In  the 
InstruetiODS  complained  of. 


[4]  The  Instruction  on  reasonable  donbt  of 
which  complaint  is  made  is  as  follows: 

*'Tou  are  further  instracted,  gentlemen  of  the 
jury,  tbat  it  is  incumbent  upon  the  state  in  this 
case  to  satisfy  your  mind  beyond  a  reasonable 
doubt  of  the  truth  of  every  material  allegation 
contained  in  the  indictment  which  has  been  read 
to  you.  As  to  vhat  is  a  reasonable  doubt  ia  a 
hard  thing  to  clearly  define,  but  by  the  aid  of 
decisions  touching  upon  what  is  a  reasonable 
doubt  we  are  able  to  come  to  what  will  be  of  aid 
to  you  in  determining  that  for  yourselves.  That 
is,  a  defendant  in  a  criminal  action  is  presumed 
at  the  outset  to  be  innocent  of  tbe  crime  with 
which  he  stands  charged,  until  the  contrary  be 
roved;  and,  in  case  you  have  a  reasonable 
oubt  whether  his  guilt  is  Batisfactorily  shown 
from  all  the  evidence,  be  is  entitled  to  be  ac- 
quitted. Therefore,  in  order  that  you  may  con- 
vict this  defendant  of  the  crime  with  which 
he  is  charged,  the  burden  is  upon  tbe  state  to 
satisfy  you  beyond  a  reasonable  doubt  of  the 
truth  of  every  material  allegation  in  the  indict- 
ment, and  reasonable  doubt  means  but  this ;  If, 
after  you  have  reviewed  all  the  evidence  under 
the  law  as  given  you  by  the  court,  your  reason 
tells  you  that  the  evidence  does  not  satisfy  your 
mind  that  the  defendant  is  guilty,  he  is  enti- 
tled to  an  acquittal.  If,  on  the  other  hand, 
your  mind  la  so  satisfied  aa  to  his  guilt,  be 
should  be  convicted." 

The  learned  counsel  for  appellant  say  of 
this  Instruction: 

"It  appears  to  be  an  artful  effort  to  'gild' 
refined  gold  and  to  "paint*  the  Illy;  to  compote 
that  which  is  not  number,  and  to  measure  that 
which  is  not  space." 

We  gather  from  this  language  that  coun- 
sel wish  to  say  that  the  words  "reasonable 
doubt"  are  not  capable  of  definition,  or 
rather  that  they  define  themselves,  and  that 
any  effort  to  explain  them  Is  idle  and  Ill- 
advised  ;  that  they  are  words  of  common  use 
and  as  easily  understood  by  Jurors  as  by 
Judges.  Acquiescing  In  this  view,  we  flud 
many  text-writers  and  court  dedalons.  Wig- 
more  on  Evidence,  t  2497;  Cbamberlayne, 
Modem  Law  Kvldence,  |  996b;  Thompson  on 
Trials,  i  2469. 

The  last  author  says  that: 

"All  definitions  are  little  more  than  meta- 
physical paraphrases  of  an  expression  invented 
by  the  common-law  judges  for  the  very  reason 
that  it  was  capable  of  being  understood  and  ap- 
plied by  men  in  the  jury  box." 

Wigmore  says: 

"The  effort  to  perpetuate  and  develop  these 

tmserviceable  definitions  ia  a  useless  one,  and 
serves  to-day  chtetly  to  aid  the  purposes  of  the 
tactician.    It  should  be  wholly  abandoned." 

Cbamberlayne  says: 

"Usually  such  attempts  at  explanation  tend 
rather  to  confuse  and  bewilder  than  to  clarify." 

Notwithstanding  what  Is  said  by  these 
text-writers,  which  finds  support  In  the  deci- 
sions, still  the  courts  continue  to  grind  out 
definitions  of  the  expression.  The  best 
known  definition  of  the  words  is  the  one 
given  by  Chief  Justice  Shaw  in  the  Webster 
Case,  6  Cush.  (Mass.)  295,  320,  52  Am.  Dec. 
711.  In  People  v.  Paulsell,  115  Cal.  6,  46 
Pac  734,  the  court  quoted  from  another  Cal- 
ifornia case  as  follows: 

"For  instance,  the  definition — or,  rather,  de- 
scription—of 'reasonable  doubt'  |dven  by  Chief 
Justice  Shaw  In  the  Webster  Caqe  has  bear 
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Adopted  by  this  court,  and  b;  nearly  all  Amer- 
ican courte,  aR  a  statement  of  that  mental  condi- 
tion sufficiently  accurate." 

We  feel  that  safety  and  uniformity  will  be 
best  subserved  in  following  the  well-estab- 
Ushed  and  approved  deflnitton  In  the  Webster 
Case. 

We  do  not  think  what  we  have  said  con- 
demns the  Instruction  given  In  this  case,  as 
being  a  misstatement  of  the  law.  If  It 
amounts  to  a  criticism  of  the  definition  of 
"reasonable  donbt"  as  given,  it  is  directed 
more  at  the  "experimental  departure  frrau 
the  well-established  language  sanctioned  by 
all  the  courts  upon  the  subject  of  reasonable 
doubt,"  and  nothing  more. 

In  view  of  the  appellant's  last  assignment 
of  error,  we  have  carefully  examined  and 
scrutinized  the  evldoioe,  and  bave  come  to 
the  conclusion  that  the  finger  of  guilt  unerr^ 
Ingly  points  to  the  appellant  as  one  of  three 
persons  who  killed  Con  Sullivan.  We  think 
the  Jury  had  ample  evidence  upon  which  to 
base  their  verdict  of  guUt,  and  can  hardly 
concave  bow  a  different  verdict  could  liave 
been  rendered.  It  would  serve  no  useful 
purjKwe  to  discuss  the  eTldence,  and  we  will 
not  therefore  extend  this  t^ilnlon  by  doing  so. 

The  Judgment  Is  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JX,  con- 
cur. 

FAULKNER  et  al.  v.  BOARD  OF  SUPRS 

OF  GILA  COUNTY.    (No.  1444.) 
(Supreme  Court  of  Arizona.    June  12,  191S.) 

1.  Municipal  Cobposations  ^=»12 — Incoe- 
POBATioN  OF  Town — Statutes— Notice. 

Under  Civ.  Code  1913,  par.  1822,  provld- 
ing  tiiat  whenever  two-thirds  of  the  taxable  In- 
hapitants  of  any  town  containing  a  population 
of  600  or  more  shall  present  their  petition  to 
the  board  of  county  supervisors,  and  the  su- 
pervisors shall  be  satistied  that  two-thirds  of 
the  taxable  inhabitants  have  signed  such  peti- 
tion, they  may,  by  an  order  ot  record,  incorpo- 
rate such  town,  the  board  of  supervisors,  on 
consideration  of  a  petition  for  the  incorporation 
of  a  town,  fair  and  l^al  upon  its  face,  is  not 
reqiured  to  give  any  notice  of  the  petition  or 
any  bearing  thereon. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  22-^2;  Dec  Dig. 
«=»12.] 

2.  Cebtiorabi  4=34— Judicial  PBocEBDinos 
— BoABD  OF  SuPEBvisoBB— Statutes. 

Civ.  Code  1913,  par.  1822.  provides  that 
whenever  two-thirds  ot  the  taxable  inhabitants 
of  any  town  containing  a  population  of  500  or 
more,  shall  present  their  petition  to  the  board 
of  county  supervisors,  and  the  supervisors  shall 
Im  satisned  tliat  two-thirds  of  the  taxable  in- 
habitants have  signed  such  jwtition,  they  may, 
by  an  order  of  record,  iocorporate  such  town. 
Faratcraph  140S  provides  that  the  writ  of  certio- 
rari shall  be  granted  where  an  inferior  tribunal 
or  board  exercising  judicial  functions  has  ex- 
ceeded its  jurisdiction,  and  there  is  no  appeal 
nor  any  plain,  speedy,  or  adequate  remedy. 
fieMt  that  the  writ  could  not  be  nsed  to  review 
the  action  of  a  board  of  supervisors  In  incpi^ 
poratinK  a  town,  since  such  action  was  not  ju- 
dicial, but  was  an  exercise  ot  legislative  or  min- 
isterial functions;  and  that  Civ.  Code.  tit.  6,  c 


8,  providing  that  the  Attorney  General  or  coun- 
ty attorney^  might  institute  quo  warranto  against 
a  corporation  usurping  any  franchise,  and  that 
on  their  refusal  to  do  so,  any  person,  upon 
leave  of  the  court  might  bring  the  action,  pro- 
vided a  complete  and  ample  remedy  tor  any 
usurpation  of  the  municipal  franchise. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  f  4;  Dec.  Dig.  «=>4.] 

3.  Municipal  Cobfobations  «=9l2— Ihoob- 

POBATioN— Contest. 

A  suit  by  residents  and  taxpayers  of  & 
town  to  test  the  validity  of  its  incorporation  on 
petition  to  the  board  of  supervisors,  should  take 
such  form  as  to  allow  the  town  to  appear  in 
court  and  defend. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  22-32;  Dec.  Dig. 
<S=12.] 

Appeal  from  Superior  Court,  Gila  County ; 
G.  W.  Shute,  Judge. 

Petition  by  John  W.  Faulkner  and  others 
against  the  Board  o£  Supervisors  of  GUa 
County,  ArlE.  Judgment  for  defendant,  and 
petitioners  appeaL  Affirmed,  with  dlrectlMi 
that  application  for  writ  of  certiorari  be  dla- 
mlssed. 

Rawlins  &  Little,  of  Globe,  and  J.  M.  Feler, 
of  Mesa,  for  appellants.  Norman  J.  John- 
son, Ca  Atty.,  of  Globe,  for  appellee 

ROSS,  C.  J.  June  1,  1914,  there  was  filed 
with  the  board  of  supervisors  of  Gila  county 
a  petition  asking  that  the  town  of  Winkel- 
man  be  Incorporated.  The  petition  recited 
that  the  town  contained  a  population  of  BOO 
or  more  Inhabitants,  described  its  boundaries 
by  metes  and  bounds,  asked  to  be  incorpo- 
rated under  the  name  "town  of  Winkelman," 
and  represented  that  the  signers  thereof  ctm- 
stltuted  more  than  two-thirds  of  the  taxable 
inliabitants  of  the  town  as  proposed  to  be 
incorporated.  June  6,  1914,  the  board  ot 
supervisors  considered  the  petition  and  caus- 
ed to  be  spread  upon  its  minutes  a  resolu- 
tion that  recited,  ammig  other  things,  as  fol- 
lows: 

"Whereas,  after  due  inquiry  the  board  ascer- 
tained that  there  were  ninety-four  <M)  names  of 
taxable  Inhabitants  upon  the  petition  herrinbe- 
fore  mentioned;  and  whereas,  this  board  being 
satisfied  that  the  town  of  WinkcIman  and  the 
portion  thereof  described  in  the  matters  (metes) 
and  bounds  hereinaftu:  mentioned  contains  a 
population  of  more  than  five  hundred  (900)  in- 
habitants; and  whereas,  this  board  is  satisfied 
that  more  than  two-thirds  of  the  taxable  in- 
habitants ot  the  town  of  Winkelman  have  dgn- 
ed  the  petition  heretofore  mentioned : 

"Now,  therefore,  upon  motion  duly  made,  sec- 
onded and  carried  it  is  ordered  and  declared 
that  the  town  of  Winkelman  is  hereby  Incorpo- 
rated with  the  following  described  metes  and 
bounds,  to  wit:  {Here  follows  the  description.] 
And  from  the  date  hereof  the  inhabitaote  within 
the  metes  and  bounds  hereinbefore  mentioned 
shall  be  and  they  are  hereby  declared  to  be  a 
Itody  politic  and  corporate  by  die  name  ot  town 
of  Winkelman.'.  •   •  *" 

In  the  same  resolution  the  board  appcrinted 
the  members  of  the  first  common  coonctl. 

About  September  1,  1914,  the  petitioners 
herein,  of  which  there  are  three,  filed  their 


^»For  otltar  eaias  see  sams  topic  and  KBT-NUMBEB  io  all  Ker-Nombwed  DlgasU  oad  ladsxsa 


Digitized  by  Google 


Arl&) 


FAULKNER     BOARD  OF  SUP'BS 


383 


application  with  the  superior  court  of  GUa 
county  alleging  that  they  were  residents  of 
and  taxpayers  in  said  town  of  Wlnkelman; 
that  .the  board  of  supervisors  acted  without 
Jurisdiction  In  making  the  order  of  Incor- 
pwatlon  In  that  they  failed  to  take  or  hear 
any  evidence  whatsoever  to  establish  or  tend- 
ing to  establish  that  the  town  of  Wlnkelman 
coQtained  BOO  or  more  Inhabitants;  or  that 
two-tblrds  of  the  taxable  Inhabitants  residing 
within  the  proposed  town  signed  said  peti- 
tion; or  that  thB  stgnatorea  to  petition  were 
geauine,  and  prared  a  writ  of  certiorari  be 
issued  to  the  board  of  supervisors,  command- 
ing them  to  make  return  at  th^  proceed- 
tagB  in  the  matter  at  the  incorporation  of 
Wlnkelman  together  with  the  evidence  taken 
and  heard  by  them  in  auc^i  proceedings.  The 
writ  was  Issued  September  6,  1914,  returna- 
ble September  28,  1914. 

Before  the  return  was  filed  by  the  board, 
a  motion  was  made  to  quash  the  writ  of 
oKtlorarl  on  acooont  of  defMt  Of  parties 
plaintiff,  and  Inappropriate  ranedy.  We  do 
not  give  the  substance  of  the  return  as  we 
do  not  think  It  Important  to  the  decision. 
The  moUon  to  qnasb  was  granted  and  judg- 
ment entered  for  appellee  from  which  this 
appeal  Is  taken. 

[1]  The  power  to  grant  licenses  to  com- 
munities amounting  to  towns  and  cities  of 
500  population  or  more,  to  exercise  the  func- 
tions of  municipal  corporations  Is  conferred 
on  the  boards  of  supervisors  by  i>aragraph 
1S22,  Civil  Code  1913,  The  boards  of  super- 
visors are  constituted  by  this  statute  the 
agents  of  the  state  with  authority,  upon  be- 
ing satisfied  that  the  conditions  therein  pre- 
scribed exist,  to  Issue  the  state's  license  to 
petitioning  communities  endowing  them  with 
certain  of  the  powers  and  prerogatives  of  the 
sovereign.  It  Is  not  provided  by  this  statute 
what  st^w  the  board  shall  take  In  determin- 
ing the  qualifications  of  the  city  or  town  to 
entitle  it  to  incorporation.  The  condition  is 
that  the  board  "shall  be  satisfied,"  that  the 
proposed  corporation  contains  a  impulation 
of  500  or  more,  and  that  two-thirds  of  the 
taxable  Inhabitants  therein  have  joined  In 
the  petition  praying  for  the  incorporation, 
whereupon  It  becomes  the  duty  of  the  boards 
by  an  order  to  be  entered  of  record  to  declare 
such  (dty  or  town  Incorporated. 

It  appears  from  the  application  or  petitlcm 
of  appellants  for  the  writ  of  certiorari  that 
on  June  6,  1914,  the  board  of  supervisors 
acting  upon  a  petition  praying  for  the  Incor- 
poration of  the  town  of  Wlnkelman,  fair 
and  l^al  upon  its  face,  made  and  entered 
an  order  declaring  the  town  Incorporated, 
and  appointed,  for  It,  a  common  council,  vest- 
ed with  the  ecerdse  of  Its  <»>rporate  powers. 
See  secUon  1826.  Civil  Code  1913.  There  Is 
nothing  in  the  statute  providing  tfx  notice 
or  bearing  upon  the  petition  to  incMporate. 
In  Territory  r.  Town  of  Jerome,  7  Ariz.  820, 
tt  Paa  417,  a  proceeding  in  the  nature  ct 


quo  warranto,  it  was  held  that  the  failure 
to  provide  for  notice  did  not  invalidate  the 
law.  The  court  in  that  case  said: 

"The  Legislature  of  the  territory  of  Arizona, 
the  same  as  any  other  Legislature  when  not  oth- 
erwise restricted,  has  the  right  to  create.  en- 
Urge,  and  restnet  mnnldpal  franchises,  and 
espedally  those  municipal  franchises  which  look 
to  the  government  of  a  portion  of  the  people.  It 
has  a  nght  to  enlai^e  or  curtail  the  territorial 
boundaries  of  a  municipal  corporation.  It  has 
a  right  to  do  that  quickly,  instantaneously, 
without  notice  to  anybody.  *  •  *  It  was  not 
necessary  for  the  Legislature,  in  passing  a  gen- 
eral act,  which  may  be  complied  with  and  must 
be  complied  with  by  every  community  seeking 
to  be  incorporated  as  a  city  or  town,  to  provide 
for  the  publication  of  notice  or  issuing  of  sum- 
mons to  any  one,  or  the  giving  of  any  notoriety 
to  what  two-thirds  of  its  taxable  inhabitants 
demand." 

If  no  notice  of  the  appUcatlim  for  incor- 
poration is  necessary  under  the  law,  it  would 
follow  that  no  hearing  was  required,  the  only 
duty  of  the  board  being  to  satisfy  themselves 
from  an  examination  and  inspection  of  the 
papers  presented  that  the  community  asking 
for  incorporation  contained  500  or  more  in- 
habitants, and  that  two-thirds  of  the  taxable 
Inhabitants  thereof  had  joined  In  the  peti- 
tion praying  for  Incorporation. 

[2]  It  is  provided  in  paragraph  1495,  CivU 
Code  1913,  that  the  writ  of  certiorari  "shall 
be  granted  in  all  cases  when  an  inferior 
tribunal,  board  or  officer,  exercising  Judicial 
functions,  has  exceeded  the  jurisdiction  of 
such  tribunal,  board  or  officer,  and  there  is 
no  appeal,  nor,  in  the  judgment  of  the  court, 
any  plain,  speedy  and  adequate  remedy." 
This  writ  cannot  be  used  to  review  the  ac- 
tions of  Inferior  tribunals,  boards,  or  officers, 
in  the  exercise  of  legislative,  executive,  or 
ministerial  functions.  It  Is  confined  to  a  re- 
view of  Judicial  action,  and  then  only  to  de- 
termine whether  the  Inferior  tribunal,  board, 
or  officer  has  exceeded  Its  Jurisdiction,  or 
acted  without  Jurisdiction,  As  was  said  In 
McKenzie  v.  Board  of  Education,  1  Gal.  App. 
406,  82  Paa  393: 

"It  is  not  a  writ  of  error.  Its  purpose  is  not 
to  consider  errors  or  irregularities  committed 
in  the  exerdse  of  an  admitted  jurisdiction,  nor 
to  correct  mistakes  of  law  In  conducting  a  pro- 
ceeding of  which  the  inferior  tribunal,  board, 
or  officer  bad  jurisdiction.  Nor  can  it  be  used 
for  the  purpose  of  determining  whether  or  not 
the  evidence  was  sufficient  to  support  the  par- 
ticular order,  resolution  or  matter  complained 
of,  provided  the  law  and  the  machinery  employ- 
ed were  such  as  to  give  the  inferior  tribunal 
jurisdiction." 

It  seems  quite  clear  that  In  passing  the 
order  here  attacked,  the  board  of  aupervisors 
were  not  exercising  any  judicial  power.  The 
petition  preeented  to  the  board  was  sufficient 
In  law.  That  it  conformed  to  the  statute  In 
substance  and  form  is  not  questioned.  Its 
presentation  to  the  board  conferred  jurisdlc- 
tlm  <m  that  body  to  act.  They  could  act 
up(m  an  ex  parte  petition.  They  count  the 
population  within  the  proposed  incorporatlrai 
and  determine  if  there  are  600  or  more.  This 
la  a  Clerical,  mlnlsterua  act  Th^  then  aa- 
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certain  the  number  of  taxable  Inhabitants 
In  the  proposed  Incorporation,  and  by  the  ap- 
plication of  arithmetical  principles  find  oat 
if  two-thirds  af  the  taxable  Inhabitants  bare 
signed  the  petition  for  incorporation — anoth- 
er ministerial  act.  It  Is  doubtful  If  they  may 
change  the  boundaries  and  give  the  Incorpo- 
ration other  boundaries  than  those  set  forth 
In  the  petition.  But  If  that  may  be  done,  It 
Is  legislative  action  and  not  Judicial.  Bor- 
chard  v.  Board  of  Supervisors,  144  Gal.  10, 
77  Pac.  708,  710. 

The  board's  only  Judicial  act,  if  it  may  be 
said  so  to  be,  was  the  passing  upon  the  suffi- 
ciency of  the  petition  to  Invoke  their  Juris- 
diction In  connection  with  the  further  neces- 
sary legislative  and  ministerial  acts  to  sat- 
isfy them  that  the  prayer  of  the  i)etltion 
should  be  granted.  The  action  of  the  board, 
of  which  complaint  Is  made,  not  being  Judi- 
cial, the  proceeding  by  writ  of  certiorari  to 
review  the  action,  Is  not  authorized  by  the 
law.  If,  in  fact,  the  board  of  supervisors 
should  have  exceeded  the  authority  granted 
th^  by  the  state,  and  declared  a  ccmimunlty 
containing  a  population  of  less  than  500  in- 
corporated, or  declare  it  Incorporated  when 
less  than  two-thirds  of  the  taxable  inhab- 
itants have  petitioned  for  lncor[>oration,  even 
though  its  population  may  be  600  or  more, 
who  should  be  permitted  to  complain?  The 
muntc^al  franchtee  is  a  grant  by  the  state 
under  a  general  law.  It  may  condone  or 
omlook,  for  the  public  good,  any  irregulari- 
ties or  errors  its  agent  In  granting  or  is- 
suing the  franchise  or  license.  In  this  caBe, 
the  franchise  to  act  as  a  municipal  corpora- 
tion was  granted  to  the  town  of  Wluktilman 
on  June  %  1914.  On  that  date  a  common 
council.  In  which  its  corporate  powers  are 
vested,  was  appointed.  Presumably  it  took 
.up  the  duties  and  functions  Imposed  by  the 
acceptance  of  the  trandilse  and  entered  upon 
their  dia^iaxga  by  providing  sanitary  and 
police  relations,  making  of  local  improve- 
ments, and  incurring  debts  and  obligations. 

The  parties  who  bring  this  proceeding  were 
not,  under  the  law,  entitled  to  be  noticed  or 
to  be  heard,  except  perhaps  as  a  matter  of 
grace,  upon  the  petition  for  Incorporation. 
If  parties  have  no  legal  right  to  be  heard 
in  limine,  may  they,  after  proceedings  have 
been  had  affecting  a  municipal  corporation. 
In  their  private  capadty,  Institute  an  ac- 
tion which,  If  successful,  would  annul  the 
franchise  and  all  acts  of  the  corporation 
thereunder?  We  think  a  contrary  policy  Is 
contemplated,  and  that  the  Legislature  has 
provided  a  complete  and  ample  remedy  where 
there  is  a  usuriwtlon  of  any  of  the  state's 
franchises.  It  Is  provided  In  chapter  8,  title  6 
of  the  Civil  Code,  that  the  Attorney  General 
or  county  attorney  may  In  proper  cases  Insti- 
tute proceedings  in  the  nature  of  quo  war- 
ranto against  any  person,  association,  or  cor- 
poration who  usurps  any  frantdiise,  and  in 


case  these  officers  refuse  to  bring  such  ac- 
tion any  person  upon  leave  of  the  court  may 
bring  the  action. 
McQulllrai,  Municipal  Corpoiationfl,  f  158, 

says: 

"Qenerally,  the  state,  being  tbe  creator  of  mu- 
nicipal corporatiOQB,  only  is  permitted  to  ques- 
tion their  creation  or  impeach  tiieir  corporate 
existence  by  Information  in  the  nature  in  quo 
warranto,  or  other  direct  proceeding." 

[3]  Aside  from  the  general  poU(;y  annonnc- 
ed  in  this  rule.  It  should  be  borne  In  mind 
that  in  the  proceeding  by  certiorari,  neither 
the  municipality  nor  the  taxable  inhabitants 
who  petitioned  for  incorporation  are  made  a 
party  to  the  action.  The  suit  should  take 
such  form  as  to  allow  the  Incorporation  to 
appear  in  court  and  defend.  Velasques  T. 
Zimmerman,  30  Colo.  350,  70  Pac  419. 

Judipnent  Is  affirmed,  with  dlrecUoiu  that 
the  appllcattffli  for  writ  of  certiorari  be  dis- 
missed. 

FRAI^KUN  and  CUNNINGHAM.  33^  co&- 
cur. 


LEADVILLB  MINING  00.  v.  HEMPHILIi. 
(No.  1426.) 

(Supreme  Court  of  Arizona.    June  12,  1915.) 

1.  Bboesbb  ^a53  —  OoHiciasioira  —  Wbxti 

Eabned. 

A  broker  employed  to  procure  a  purchaser 
at  a  price  to  be  fixed  by  the  principal  when  be 
and  the  prospective  purchaser  meet  performs  his 
duty  when  be  procures  a  customer  who  mtera 
into  a  contract  with  the  principal  to  porebaae. 
though  the  principal  effected  a  sale  without  the 
aid  of  the  broker. 

[Bd.  Note.— For  other  cases,  see  BrokersL 
dent  Dig.  i  74;  Dee.  Dig;  ^»6S.] 

2,  Bboskbs  4s»69  —  Oowassxovs  »  Whsh 

Sl&BMBD. 

Where  a  principal  employs  two  or  more 
brokers  to  make  a  sale  of  his  property,  and  the 
brokers  act  independratly  end  with  kiiowlcd^ 
of  the  fact,  the  ooe  who  first  completes  a  sale  is 
entitled  to  the  ctHnmisaion,  though  tbe  oth«T 
brokers  may  have  rendered  services  contributing 
to  the  final  result 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §S  82-^;  Dec.  Dig.  4»=»66.] 

8.  Bbokebs  «=a55— Emplotvsnt— Oontbaotb 

— Rzoirrs  of  Pabtzss. 

A  broker  employed  to  procure  for  a  com- 
mission a  customer  with  whom  the  principal 
would  enter  into  an  option  contract  on  sach 
terms  as  might  be  agreed  on  between  the  prin- 
cipal and  the  customer  need  not  consummate  a 
deal,  and  where  the  principal  employed  anoUier 
broker  to  consummate  a  trade  with  the  en  stoni- 
er procured  by  tbe  former  broker  the  prindpal 
was  liable  for  double  commissions.  ' 

[Bd.  Note.— For  other  cases,  see  Broken; 
Cent.  Dig.  H  82-84;  Dec.  Dig.  «=955.] 

4.  BaoEEBS  9=s953  —  Coiaasaons  —  Wara 

Earned. 

A  broker  employed  to  procure  for  a  com- 
mission  a  customer  with  whom  the  principal 
could  enter  into  an  option  contract  for  the 
purchase  of  property  need  only,  to  recover  the 
commission,  be  tbe  procuring  cause  of  negotia- 
tions resulting  in  a  binding  contract. 

[Ed.  Note.— For  other  cases,  see  Bnkwa, 
Cent.  Dig.  {  74;  Dec  Dig.  «»S3.1 
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6.  APPtAX.  AKD  SsftOR  4bo1003  —  yBBDIOI  — 

Review. 

The  weight  of  the  eridence  is  exdusively 
for  the  jury,  and  their  verdict  wDI  not  be  die- 
tarbed  tm  appeal. 

[Ed.  Note. — For  other  cascfl,  see  Appeal  and 
Error.  Cant  Dig.  H  mS-^MS;  Dec.  Kg.  «» 
1003.] 

6.  Arpeai,  aivd  Ebbob  «aall70  —  Habiclbbs 
Ebrob— Ebboneous  Instbuctiosb. 

Where  a  correct  result  was  reached  by  the 
jary,  and  another  trial  with  a  proper  charge 
could  not  change  the  remit,  technicca  errors  in 
the  charge  are  not  reTerBlble. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  4032,  4066,  4075,  4098, 
4101,  4454,  454(^-4545 ;  Dec.  Dig.  «g=9ll70.] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; J.  B.  O'Connor,  Judge. 

Action  br  George  E.  Hemphill  against  the 
LeadTllle  Mlniog  Company.  From  a  Judg- 
meat  for  plaiutlfr,  defmdant  appeals.  Af- 
firmed. 

Wm.  B.  Caear7>  of  Blabee,  and  Ridiardaon  & 
^ttee,  of  Douglas,  for  appellant  J.  F.  Boss 
and  Bruce  Stephenson,  both  of  Douglas,  fbr 
aivellee. 

FRANKLIN,  J.  On  or  about  October  22, 
1912,  tbe  ^n>ellant,  Leadrille  Mining  Com- 
panjr,  who  was  defendant  below,  by  ita  agree- 
ment gare  an  option  to  one  Apollos  Fuller  to 
purchase  ita  property  aituate  in  the  Tur- 
qaoise  mining  district,  Cochise  county,  Ariz., 
and  the  said  Fuller  having  paid  to  appellant 
on  account  of  aald  option  some  $30,000,  tbe 
appellee,  as  plaintiff,  brought  th^  action  to 
recover  compenaation  for  his  services  in  the 
matter.  The  plainWrs  right  to  remuneration 
niust  necessarily  arise  by  leaaon  of  a  con- 
tract tberefor^  either  express  or  Implied.  We 
must  Dote  with  care  this  agreement,  if  any, 
and  if  we  can  get  a  clear  comprehension  of 
this  essential  and  basic  feature,  tt  will  not 
be  dlfUcult  to  ascertain  in*  what  nunner  and 
to  what  extent  the  party  seeking  remunera- 
tion shall  be  compensated  for  his  services,  if 
at  all. 

Owing  to  the  variations  in  the  form  of  the 
condition  of  a  broker's  employment,  It  must 
readily  occur  bow  Impossible  It  is  to  deduce 
any  general  rule  as  to  his  undertakings  gov- 
erning a  given  case,  and  In  this  case  an  over- 
sight to  first  clearly  ascertain  the  facta  be- 
fore attempting  to  accommodate  a  rule  of 
law  to  tbe  ^tuation  has  Invited  a  misappre- 
hension of  Its  true  perspective,  and  has  oc- 
casioned some  confusion  as  to  the  real  issue 
involved  in  the  trial  of  the  case.  "The  right 
of  a  commtesion  for  the  sale  of  land"  says 
Mr.  Justice  McClain,  in  Jones  v.  Buck  (Iowa) 
120  N.  W.  112.  "is  dependent  so  much  upon 
the  terms  of  the  agreement  under  which  such 
commission,  is  claimed  that  authorities  ap- 
plicable to  one  set  of  facta  and  language  used 
in  opinions  with  reference  thereto  may  be 
entirely  without  application  to  facts  which 
are  essentially  different"  Was  there  a  spe- 
cial contract  of  employment,  and  if  so,  what 


Service  did  tbe  partar  who  asks  for  compensa- 
tion ondertAke  to  perfwm,  and  has  he  per- 
formed tbe  servloe  contracted  for?  If  tihe 
services  contracted  for  have  been  performed, 
does  tbe  contract  fix  the  amount  of  compen- 
saUon  for  such  services?  Sudi  are  the  In- 
quiries In  thla  case.  In  substance  tbe  com- 
plaint alleges  that  the  ai»pellee  had  a  con- 
tract Vlth  the  appellant,  by  which  he  was 
employed  to  procure  a  customer  with  whom 
the  appelant  would  enter  Into  an  optional 
contract  for  the  purchase  of  the  appellant's 
properties,  known  as  the  Leadvllle  pn^rties, 
sltaate  in  the  Turquoise  mining  district, 
Cochise  coun^,  Ariz.,  and  that  it  was  agreed 
between  aj^llant  and  appellee  that  appellee 
should  reoeive  as  compenntion  for  his  serr- 
Icea  a  commission  of  10  per  cent  of  any  and 
all  men^s  paid  to  ai^lant  on  account  of 
said  optional  contract;  that  tblB  contract  of 
employment  further  provided  that  all  the 
terms  and  condttlona  of  any  anch  optlimal 
contract  were  left  entirely  with  and  wwe  to 
be  fixed  by  tbe  said  appellant  and  the  custom- 
er secured  1^  appellee;  that  ai^>dlee  did 
secure  a  customer  and  that  appellant  and 
sn<A  customer  did  enter  into  an  agreement  by  - 
which  said  customer  was  given  an  option  to 
purchase  said  properties  and  has  paid  on 
account  of  said  option  some  S80,000. 

Before  tbe  trial,  by  leave  of  court,  one  S. 
M.  Greeuldge  and  one  H.  E.  Dugan,  were 
permitted  to  intervene  in  said  action.  In  the 
answer  and  petition  in  Intervention  they  set 
up  a  contract  of  employment  with  the  appel- 
lant and  also  pleaded  a  recognition  in  writing 
by  appellant  of  said  ocmtcact  ot  emph^mait 
which  is  aa  follows: 

"Know  all  men  by  these  presents,  that  where- 
as, the  Leadvllle  Mining  Company,  a  corpora- 
tion, duly  organized  and  existing  under  tbe  laws 
of  the  state  of  Arizona,  ia  the  owner  of  valu- 
able mining  properties,  situate  in  the  Turqooiae 
mining  dlstnet  in  Ciodilse  county,  state  of 
Arisona,  and  is  desirous  of  selling  the  same, 
docs  by  these  presents,  acknowledge  that  S.  M. 
Grecnidge,  mining  engineer  and  broker  of  Doug- 
las, Arizona,  has  asnsted  and  finally  concluded 
the  sale  of  the  said  properties  to  Aptdlos  Ful- 
ler, and  that  the  said  8.  M.  Oreealdge  was  re- 
quested by  the  said  company  to  sell  said  proper- 
ties upon  the  condition  that  if  the  said  Grecn- 
idge consummate  a  sale  of  the  same,  he  should 
receive  a  conunission  of  10  per  cent  of  the  pur- 
chase price  for  which  said  properties  were  to  be 
sold.  The  said  commission  shall  be  paid  to  the 
said  Grecnidge  as  the  same  is  paid  to  tb(;  com- 
pany ;  that  is  to  say,  10  per  cent,  of  each  pay- 
meat  as  it  is  paid,  to  bo  sat  aside  to  tin  credit 
of  the  said  Greenidge  in  the  First  National 
Bank  of  Douglas,  Arizona, 

"Done  at  Pearce,  Cochise  county,  Arizona, 
October  21,  1912." 

The  interveners  further  show  that  while 
the  contract  was  In  the  name  of  Greenidge 
the  said  Dugan  was  equally  interested  with 
him  therein,  and  that  they  have  received 
from  appellant  the  sum  of  $3,000  for  said 
services.  Whether  or  not  the  leave  to  inter- 
vene on  tbe  showing  made  was  Improvldent- 
ly  granted  because  interveners  did  not  show 
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an  Interest  In  tbe  sabject-mattw  of  appellee's 
suit  which  could  be  affected  by  the  Judgment, 
In  other  words,  because  Intenrffliers  do  not 
show  they  were  possessed  of  snch  an  Interest 
In  the  subject-matter  of  the  action  of  snch  a 
direct  and  Immediate  character  that  "they 
would  either  gain  or  lose  by  the  direct  legal 
effect  and  operation  of  the  Judgment,"  we 
do  not  pause  to  condder.  Interveners  have 
not  appealed.  But  that  such  Intervention  did 
occasion  much  confusloD  as  to  tbe  real  Issue, 
in  the  case,  to  the  disadvantage  of  appellee 
becomes  appareut 

[1]  The  duties  of  a  broker  in  the  atoeuee 
of  a  special  contract  therefor  may,  of  course, 
be  broadmed  or  narrowed  according  as  a 
special  contract  for  snch  services  shall  spec- 
ify. Here  we  observe  a  marked  difference 
In  tbe  services  which  the  appellee  undertook 
to  perform,  and  the  services  which  the  inter* 
venera  undertook  to  perform.  The  services 
of  appellee  were  in  reality  those  of  a  middle- 
man whose  duly  Is  performed  when  by  his 
efforts  as  the  procurLog  cause  tbe  buyer  and 
seller  are  brought  together  and  a  sale  results, 
even  though  the  owner  of  the  property  effects 
the  sale  without  the  aid  of  tbe  person  who 
brought  the  owner  and  purchaser  together. 
In  Stewart  v.  Mather,  82  Wis.  344,  Chief  Jus- 
tice I)lx<»i  says: 

"A  broker  whose  undertaking  merely  Is  to  find 
a  purchaser  at  a  price  fixed  by  the  seller,  or 
at  a  price  which  shall  be  satisfactory  to  the 
seller  when  he  and  the  purchaser  meet,  is  in 
reality  only  a  'middleman/  whose  duty  Is  per- 
formed when  the  buyer  and  sdler  are  brought 
together/* 

Under  the  contract  of  employment  rtiled 
upon  by  the  interren^  they  undertook  to 
negotiate  a  deal,  and  their  tight  to  compensa- 
tion was  upon  condition  that  th^  finally 
conclude  or  consummate  a  deal.  The  under- 
taking  of  the  app^lee  was  simply  to  brii^  the 
parties  together.  He  had  no  hand  in  the 
negotlatlonB  between  them,  but  they  woe  to 
make  their  own  bargain  without  his  aid  or 
Interference,  his  compensattout  however,  to 
be  contingent  upon  such  bargain  betog  final- 
ly concluded.  That  of  the  interveners  was 
different  They  were  called  upon  not  only 
to  negotiate  a  bargain,  but  to  finally  conclude 
and  consummate  the  same. 

[2]  Notwithstanding  this  marked  difference 
in  their  reQ>ectlve  undertakings,  and  the  fact 
that  Interveners  had  been  fully  paid  for  their 
services,  the  course  of  the  trial,  1^  clever 
tactics  on  the  part  of  appellant,  drifted  Into 
a  contest  betvreen  app^ee  and  the  interven- 
ers* instead  of  a  .contest  between  appellee 
and  appellant  The  theory  vas  pressed  with 
more  ingenuity  than  skill  that  appellee  and 
Interveners  were,  under  their  respective  em- 
ployments, rival  brokers;  their  ri^ts  being 
governed  by  the  case  of  Garver  v.  Thoman, 
15  Ariz.  38,  136  Pac.  724.  This  case  has  no 
appUcation  whatever  here.  That  Is  one  of 
a  class  of  cases  where  a  principal  employs 
more  than  one  broker  to  make  a  sale  of  prop- 
erty, and  the  several  brokws  act  Indq^oMlent- 


ly  and  with  knowledge  of  tlilfl  fiict,  and  the 
one  who  first  completes  a  sale  Is  entitled  to 
the  commission.  In  such  a  case  a  number  <tf 
brokers  may  have  rendered  meritorious  scrv- 
Ices,  and  each  contributed  something  essen- 
tial in  producing  the  ultimate  result,  and 
without  which  It  would  not  have  been  accom- 
plished. In  this  circumstance  it  would  not 
be  right  for  all  of  them  to  recover  compensa- 
tion, so  a  discrimination  must  be  made  be- 
tween them  to  ascertain  whose  serricee  must 
be  deemed  the  efficient  and  effective  cause  of 
the  sale.  Such  was  the  case  of  Whitcomb  v. 
Bacon,  170  Maes.  479,  49  N.  E.  742,  64  Am. 
St  Bep.  317,  cited  as  authority  in  tbe  Garver 
Case,  supra.  In  this  latter  case  the  court 
said: 

"So  where  several  brokers  have  eadi  endeav- 
oretl  to  bring  about  a  sale  which  finally  is  con- 
summsted,  it  may  happen  that  each  has  contrib- 
uted something  without  which  the  result  would 
not  have  been  reached.  One  may  have  found 
the  customer  who  otherwise  would  not  have 
tieen  found,  and  yet  the  customer  may  refuse  to 
conclude  the  bargain  through  his  agency;  and 
another  broker  may  succeed  where  uie  first  has 
failed.  In  such  a  case,  m  the  abience  of  any 
expreit  contract,  (italics  ours)  that  one  only 
is  entitled  to  a  commiesion  who  can  show  that 
his  services  were  the  really  effective  means  of 
bringing  about  the  sale,  or,  to  use  the  language 
of  Fblllips,  the  predominating  efficient  cause." 

See,  also,  Bcott  t.  Uoyd,  19  Colo.  401,  SS 
Pac.  788 ;  Dahldl  t.  Columbia  Heights  Land 
Co.,  9  App.  D.  a  483 ;  Farrar  v.  Brodt,  S5  HI. 
App.  61T;  Mears  t.  Stone,  44  HL  App.  444 ; 
Piatt  T.  Johr,  9  Ind.  App.  58,  86  N.  E.  294; 
Higglns  V.  MlUer.  109  Ky.  209.  68  8.  W.  680; 
Kice  T.  Dugan,  143  Ky.  676,  137  S.  W.  240  i 
Ward  T.  Fletcher,  124  Moss.  224;  Francis  v. 
Eddy.  48  Hlnn.  447, 62  N.  W.  43 ;  Vreeland 
Vetterleln,  S3  N.  J.  Law,  24T:  Dreyer  r. 
Raach,  3  Daly  (N.  Y.)  434 ;  Baker  v.  Thomas, 
12  Misc.  Bep.  432,  33  N.  T.  Sopp.  613;  Jen- 
nings T.  Trummer,  62  Or.  149,  96  Pac.  874, 
23  I*  B.  A.  (N.  S.)  164,  132  Am.  St  Bep.  680; 
Glascock  T.  Yanfieet,  100  Tenn.  603,  46  S.  W. 
449. 

[t]  As  we  have  said,  It  Is  so  important  to 
note  the  contract  of  employment  If  there  be 
an  express  contract,  aud  ascertain  what  the 
broker  undertoc^  to  do,  and  If  he  has  com- 
pleted his  undertaking.  Under  the  auc- 
tions of  his  complaint  the  appellee  here  was 
entitled  to  his  commissions  by  putting  the  sp- 
pellant  into  communication  with  the  one  who 
took  an  opd<m  upon  tbe  property.  It  was  no 
part  of  bis  employment  to  consummate  the 
deal,  for  the  consummation  thereof  was  tfy 
the  very  terms  of  bis  employment  reserved  to 
the  i^pdlant  If  the  owner  chose  to  employ 
another  bnAier  to  consummate  the  deal,  that 
was  no  omcern'of  the  appellee  for  tbe  own- 
er had  that  right  The  owner  was  at  liberty 
to  employ  (me  person  to  find  a  customer  and 
another  to  finally  consummate  a  trade  with 
that  customer,  and  If  the  owner  has  done 
this  tt  Is  Just  simply  one  fi£  those  cases  where 
the  owner  of  proper^  has  by  his  acts  made 
himself  liable  to  pay  double  commissions  ra 
acoDunt  of  one  transactlra. 
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It  Is  very  dear  tbat  If  tlw  employm«it.of 
a  broker  te  to  fltid  a  cnatomer  and  he  bilc^B 
bis  principal  and  tbe  prospectlTe  coatomer 
together  and  a  trade  Is  coDBnmmated,  the 
broker  Is  entitled  to  his  commlssltHi,  even 
though  the  principal  effects  the  deal  withont 
the  aid  of  the  broker.  See  Olark  v.  Morris, 
30  Ai^.  D.  a  663;  Dean  t.  Archer.  103  IlL 
App.  4S6;  Henry  t.  Stewart,  185  IlL  448,  67 
N.  R  190;  Wright  t.  McCllnto<A,  138  lU. 
App.  488;  Olbeoa  t.  Hunt  (Iowa)  94  N.  W. 
2T7;  Dreisback  t.  Bolllns,  39  Kan.  268,  IS 
PAc.  187 ;  French  t.  McKay,  181  Mass.  486, 
63  N.  B.  1068 ;  Wlllard  T.  Wright,  20S  Mass. 
406,  89  N.  B.  559;  B^hns-Remer  Land  Oo. 
7.  Benner,  91  Minn.  401,  98  N.  W.  186 ;  Enochs 
T.  Paxton,  87  Miss.  660,  40  South.  14 ;  Myers 
V.  Dean,  10  Misc.  Rep.  402,  81  N.  Y.  Supp. 
119;  Holmes  t.  Neafle,  ISl  Pa.  892,  24  Atl. 
1006;  Canadian  ImiH'OTement  Co.  t.  Cooper, 
161  Fed.  279.  88  a  C.  A.  325. 

[4]  Under  such  a  contract  as  the  one  al- 
leged by  appellee.  It  Is  not  necessary,  in  order 
to  falflll  his  undertaking,  tbat  the  broker 
should  take  the  custtmter  to  the  owner  of  the 
property  and  give  him  a  formal  or  any  in- 
trodaction.  It  is  snfflclent  if  be  la  the  pro- 
carlnjf  cause  of  negotiations  which  resnlt 
In  a  binding  contract,  even  though  the  nego- 
tiations are  cMidncted  and  concluded  by  the 
owner  In  person,  or  through  the  agency  of 
some  oUier  person  emidoyed  for  that  por- 
poee.  If  the  owner  of  the  property  before  con- 
summating the  deal  acqnlree  the  knowledge — 
it  matters  not  In  what  manner — that  the 
person  he  is  deaUng  with  Is  the  clloit  of  the 
bnAer,  and  has  been  procured  by  sncta  brew- 
er for  that  spedflc  purpose,  this  la  all  that  Is 
necessary.  If  there  be  real  doubt  under  the 
peculiar  drcnmatances  of  the  glren  case,  as 
to  whether  or  not  the  broker  has  fulfilled  bis 
undertaklnc  snch  a  doubt  must  be  solved  by 
the  triers  of  fact  and  not  by  the  appellate 
court.  See  Church  t.  Dunham,  14  Idaho; 
776,  96  Pac.  208;  Wright  v.  McClintock,  186 
lU.  App.  488;  Wood  v.  Smith,  162  Mich.  334, 
127  N.  W.  277;  Gray  t.  CarroU  (Tex.  CIt. 
App.)  106  S.  W.  214;  Lane  v.  Cunningham, 
171  Ma  App.  17,  153  8.  W.  525 ;  McLaughlin 
V.  Campbell,  78  N.  J.  Law.  641.  74  AXL  630; 
Shea  Realty  Corp.  t.  Page,  111  Tm.  490^  08 
S.  a  327. 

[i]  Appellant  ctnttends  tbat  the  rexdlct  of 
the  jury  that  appellee  was  the  procuring  and 
efficient  cause  at  the  sale  is  against  the 
weight  of  the  eridence.  That  the  weight  of 
the  evidence  is  for  or  against  an  issue  is 
exclusively  the  province  of  the  Jury  to  de- 
termine, with  whose  Judgment  In  such  a  mat- 
ter we  may  not  Interfere.  It  Is  also  assigned 
as  error  that  the  evidence  la  Insuffldoit  to 
support  the  Judgment.  The  burden  of  the 
argument  on  this  assignment  la  that  the  evl- 
doioe  falls  to  show  that  HemphlU,  the  ap- 
pellee, brought  Fuller,  who  took  the  option 
on  the  property,  in  accord  with  the  LeadviUe 
Mining  Company,  the  appellant  Bat  the 
briogliig  of  tbe  owner  and  the  <^on«ft  Into 


accord'  and  finally  consummating  the  deal 
was  no  part  of  the  undertaking  of  appellee. 
That  duty  by  the  terms  of  their  employment 
rested  upon  the  interveners,  and  for  the  per- 
formance of  that  duty  the  Interveners  were 
compensated  by  the  app^ant.  The  Jury  be- 
lieved the  testimony  of  the  appellee  and  dis- 
believed that  of  the  appellant  and  interveners, 
and  It  Is  very  clear  from  appellee's  testimo- 
ny that  he  put  the  appeUant  Into  communi- 
cation with  the  perstm  who  subsequently  be- 
came the  optionee,  and  that  appellant  knew 
when  It  was  dealing  with  such  person  tbat 
he  was  the  customer  of  sKJellee.  As  ob- 
served by  Mr.  Justice  Eakln,  In  Jennings 
V.  Trommer,  Or.  149,  96  Pac  874,  28  L- 
R.  A.  (N.  S.)  164,  132  Am.  St  Rep.  680: 

"Although  plaintiffs  did  not  actuaUy  intro- 
duce Mn.  Lange  to  the  defendant,  it  was  not 
necessary  that  they  do  so.  They  did  advise  liim 
of  the  prospecdve  sale  and  of  the  name  of  the 
parchaser,  and,  if  defendant  dealt  with  her  as 
the  resolt  of  auch  information,  then  plaintiffs 
brought  them  together;  and  the  evidence  was 
sufficient  to  be  submitted  to  a  Jury  on  that  ques- 
tion. *  *  •  Whatever  may  be  the  rights  of  a 
real  estate  broker  who  takes  a  customer  away 
from  another  and  closes  a  sale  between  snch 
custtHoer  and  the  owner,  if  done  witbout  the 
aid  or  connivance  of  the  owner,  yet  if  the  own- 
er, with  knowledge  of  tbe  facts,  deals  with  the 
customer  of  the  first  broker,  even  throngh  an- 
other agent,  he  will  be  liable  to  the  first  broker ; 
and,  in  view  of  the  evidence  in  this  case,  it  Is 
a  question  for  the  trior  of  the  facts  to  determine, 
whether  the  defendant  did  not  collude  with  Cot- 
trell  to  defeat  plaintiff  in  his  efftuts  to  complete 
the  sale." 

The  appellee  did  express  the  belief  at  one 
time  that  be  was  more  confldoit  of  getting 
some  Colcmido  people  to  deal  for  the  property 
than  he  was  to  get  the  said  Fuller,  but  this 
would  not  authorize  api>^ant  to  simply 
cease  to  recognize  apptilee  in  the  transac- 
tion after  it  had  been  pat  into  communication 
by  appellee  with  this  prospective  customer, 
nor  authorize  the  appellant  by  carrying  on 
lnde[>endent  n^otlations  through  other  brok- 
ers to  escape  the  payment  of  a  commission  to 
ap^Iee.  Hie  evidence  atrandantly  Justifies 
the  finding  of  the  Jury  In  favor  ct  appellee. 

r<]  Drror  is  predicated  on  the  instructions 
of  the  court  The  Instrnctitma  complained 
of  were  givoi  on  the  theory  which  seems  to 
have  dominated  the  trial  that  the  issue  In 
the  case  was  whether  the  appellee  consum- 
mated the  deal  for  the  property  and  was  en- 
titled to  the  commission,  or  whether  the  in- 
terveners, Greenldge  and  Dugan.  consummat- 
ed the  deal  and  were  entitled  to  the  commis- 
sloiL  It  was  agreed  on  the  trial  there  was 
but  one  conynlssion  to  pay  and  the  amount 
of  such  commission  was  agreed  upon. 

In  Its  answer  the  appellee  all^i^: 

"That  the  defendant  is  indebted  dther  to  the 
plaintiff  or  the  interveners,  in  the  sum  of  three 
thousand  dollars  ($3,000.00),  being  10  per  cent, 
of  the  thirty  thousand  doUars  paid  by  said  Apol- 
loB  Fuller,  purchaser,  to  this  defendant  as  a 
commiaaiOD  and  will  become  indebted  and  liable 
to  pay  to  either  the  plaintiff  or  the  Interveners 
in  this  case  10  per  cent  of  the  said  sum  of 
five  hundred  seventy  thousand  dollars  to  be  paid 
by  the  said  Apollos  Fuller  to  this  defudant 
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as  the  balance  of  the  pnrchaie  price  of  the  said 
propertiee  owned  by  the  said  defendant,  gener- 
ally  ksown  as  the  Xfeadville  properties  in  the 
Turqaoise  mining  district,  Cochise  connty,  Ariz., 
when  the  said  payments  become  due,  and  are 
paid  by  the  said  Apollo*  FoUer  to  this  defend- 
ant." 

And  again: 

"Defendant  all^s  that  either  the  plaintiff, 
George  E.  Heny^hiU,  or  the  interrenere,  S.  M. 
Greenidge  and  H.  E.  Dugan,  made  an  optional 
contract  of  sale  for  all  of  the  properties  owned 
by  the  eald  defendant,  generally  known  as  the 
Leadville  propertiefl,  in  the  Tarquoise  mining 
district,  Cochise  coun^,  Ariz.,  to  Apollos  Full- 
er, on  or  about  the  21»t  day  of  October,  1912, 
for  the  sum  of  six  hundred  thousand  dollars, 
but  is  not  able,  for  lack  of  information  and  evi- 
dence, to  decide  which  of  the  said  parties,  plain- 
tiff or  interveners,  are  entitled  to  receive  the 
commission." 

At  the  close  ot  anitilee's  testtuHmy,  Mr. 
Richardson,  attorney  tor  appellant  In  the 
court  below,  said: 

"I  don't  know  that  we.  have  very  much  de- 
feDse  one  way  or  the  other.  We  are  willing  to 
pay  this  money  to  the  man  we  owe  it  to.  I  may 
want  to  ask  some  questions  of  this  witness  In 
order  to  protect  the  interest  of  the  company. 
I  don't  care  to  put  on  any  witnesses  except  I 
may  want  to  show  that  this  forty  thousand  dol- 
lars was  received  for  ores.  Five  thousand  dol- 
lars of  which  was  paid  out  for  debts  that  would 
have  been  a  lien  on  the  property,  leaving  about 
five  thousand  that  we  have  to  pay  commission 
on,  provided  that  the  five  thousand  was  not  used 
for  the  pnrmwft  of  paying  debts  thst  would  have 
benHne  a  lim  on  the  property.  Of  course,  I 
would  want  to  make  that  clear  in  order  not  to 
have  to  pay  any  more  commission." 

In  view  of  counsel's  adroitness  In  switching 
the  Issue  as  betweoi  ai^eltoe  and  MH;>dlant 
to  a  contest  between  ftinteUee  ami  the  In- 
terreners,  we  do  not  understand  how  appel- 
lant Is  in  a  position  to  ttnaplaln,  for  the 
movement  was  all  to  the  dteadrantage  of  the 
ai^Uee.  If  there  was  error  In  the  charge 
BO  far  as  aro^llant  Is  ooncomed,  it  ires  tet^- 
nlcal  error.  We  will  not  zerene  cases  for 
technical  error  In  the  charge  tba  court 
below,  when  a  oorreet  leenlt  was  rea<Aied  by 
the  jury,  and  where  we  are  persuaded  that 
another  trial  with  a  iffoper  diarge  could  not 
change  the  result  The  appellant  may  not 
profit  unjustly  by  the  mistake  of  the  trial 
court  in  the  giving  of  an  erroneous  instruc- 
tion. 

Affirmed. 

ROSS,  a  J.,  concurs. 

OUNNINORAM,  J.  (concurring}.  This  ac- 
tion was  commenced  by  ai^lee,  as  plaintiff, 
against  appellant,  as  defendant,  seeking  to  re- 
cover a  sum  equal  to  10  per  cent,  ct  an 
amount  of  money  received  by  appellant  from 
one  Aitollos  Fuller  on  an  optional  sale  of 
amKlIanfs  mines  to  Fuller,  alleging  that  ap- 
pellee procured  and  induced  tbe  making  of 
such  optl<HUtl  sale  pursuant  to  a  verbal  agree- 
ment entered  tato  with  appellant  on  or  about 
the  28tfa  day  of  July,  1012;  and,  that  by 
the  terms  of  sutih  verbal  contract  appellant 
promised,  ln>  oon^earatimk  that  appellee 


^onld  procure  rac<h  a  purchaser.  It  would  pay 
appellee  said  commission  at  said  rate  upon 
all  payments  made  by  audi  purdMser  as  and 
at  the  dates  when  paid.  The  appellee  al- 
leges perftomance  on  Ms  part  by  proculng 
a  pnrcBaaer  to  whom  an  optkmal  sale  was 
made,  payment  of  a  part  of  the  pnrdiase 
money  by  the  optional  purchaser,  to  appel- 
lant, alleging  tlM  amount  of  audi  payments 
Is  unknown  to  plalntltt,  alleCtng  demand  of 
payment  ot  Ills  commlasltm  and  a  fidlure  to 
pay  to  him.  These  Acts  settlii«  ftniii  a  cauae 
of  actl<m  upon  the  verbal  contract  appear  In 
the.  maas  of  evidentiary  matters  appealing  in 
the  complaint,  and  no  othor  cause  of  action 
is  therein  stated. 

The  defendant  answered,  denying  the  mak- 
ing of  the  verbal  contract  In  express  terms, 
then  admitted  fibe  maUng  ot  the  optlmial 
agreemoA  with  Stiller,  and  noelTing  about 
$30,000  from  him  as  payment  on  the  purchase 
price  of  the  mines,  denied  tliat  Fuller  was 
appellee's  customer,  and  alleged  that  Fuller 
was  a  customer  of  another  firm  of  brokers, 
Greenidge  ft  Dngan,  who  Induced  Fuller  to 
purchase  the  property,  and  denied  its  lia- 
bility to  appellee. 

In  the  nature  ot  an  answer  to  a  petition 
of  Greenidge  and  Dugan,  styUng  their  ap- 
pearance as  Intenreners,  d^ndant  admits 
the  execution  by  it  (tf  a  written  contract  to 
pay  said  parties  a  commission  of  10  per  cent, 
for  their  services  "In  procuring  a  pundiaser 
for  said  properties";  and  admits  that  Fuller 
did  on  the  21st  day  of  October,  1912,  pur- 
chase optionally  the  properties  mentioned, 
and  paid  of  the  purchase  price  $80,000  as 
the  first  Installment,  "but  defendant  Is  not 
pofdttve  that  the  said  Intert'eners  did  pro- 
cure a  purchaser  for  said  pn^wrties,  to  wit, 
Apollos  Fuller,  and  therefore  denies  Banie." 
Defendant  admits  that  it  paid  said  interven- 
ers 10  per  cent  of  the  $30,000  paid  by  Fuller, 
viz.,  $3,000  and  no  more,  and  admits  that  oth- 
er sums  may  become  due  to  them  in  case  oth- 
er installments  should  be  paid  by  Fuller. 

Then  answering  both  the  complaint  and  tbe 
petition  In  intervention,  defendant  admits  the 
sale  of  the  mines  to  Fuller  and  payment  by 
Fuller  of  the  said  $30,000  and  alleges: 

"That  the  defendant  is  Indebted  cither  to  the 
plaintiff  or  the  inter^'ener8,  in  tbe  sum  of  three 
thousand  dollars  ($3,000.00),  b^  10  per  cent 
of  the  thirty  thousand  dollars  paid  by  said  Apol- 
los Fuller,  purchaser,  to  this  defendant  as  a 
commission  and  will  become  indebted  and  liable 
to  pay  to  either  the  plaintiff  or  the  Interveners 
In  this  case  10  per  cent  of  the  said  sum  of  five 
hundred  seveoty  thousand  dollars  (o  be  paid  by 
the  said  Apollos  Fuller  to  this  defendant  as 
the  balance  of  the  purchase  price  of  the  said 
properties  •  •  •  when  the  said  payments  be- 
come due,  and  are  paid  by  tbe  said  Apollos 
Fuller  to  this  defendant.  That  this  defendant  is 
not  in  possesKicm  of  sufficient  information  or 
evidence  to  determine  whether  the  plaintiff,  Gsol 
E.  Hemphill  or  the  interveoera,  *  *  *  or 
which  of  them,  did  procure  the  purdiaser,  to 
wit,  Apollos  Fuller,  for  said  properties,  and  for 
lack  of  information,  denies  that  either  of  the  said 
parties,  plaintiff  or  interveners,  procured  and 
induced  Apolkw  Vnller  *  *  *  Ss  pacehaaa 
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the  properties.  •  *  •  Tbat  the  defendant  Is 
BOW  ready  and  wUliag  to  pay  the  aaid  commiB- 
noB  to  either  the  plaintiff  George  H.  Hemphill, 
or  the  interveners,  ♦  •  ♦  aa  the  same  may 
become  due  and  payable  tmder  the  terme  of  eaid 
option,  and  upon  the  judgment  of  this  coort." 

Defendant  prays  that  the  court  adjudge 
and  decree  and  determine  to  which  of  the  ad- 
verse claimants  the  defendant  pay  the  com- 
mission. 

The  interveners  set  forth  their  claim  to 
the  commission  alleging  their  superior  right 
thereto,  and  denying  plaintiff's  right  to  the 
same,  basing  their  right  to  the  commission 
upon  a  written  contract  with  defendant  and 
its  performance  upon  their  part  and  praying 
for  a  judgment  for  |57,000  to  be  paid  to  them 
as  the  purchase  price  Is  paid. 

Upon  this  state  of  the  pleadings  the  cause 
was  tried  to  a  jury  and  the  jury  rendered  a 
verdict  for  the  plaintiff,  and  Judgment  was 
r^dered  in  favor  of  the  plaintiff  against  the 
defendant  and  another  judgmmt  was  ren- 
dered In  favor  of  the  defendant  and  against 
the  iiiterrenera.  This  appeal  Is  from  the, 
judgment  against  the  defendant  and  In  favor 
of  the  {dalntlff.  No  appeal  is  prosecuted  by 
the  IntervenerB,  and  that  Judgmrat  1b  not  be- 
fore as.  The  only  Issue  for  trial  as  made  by 
the  pleadings  la  found  In  the  question:  To 
whom  did  the  defendant  become  liable  to  pay 
the  conimlssion,  having  admitted  Its  liability 
to  one?  Defendant  admitted  in  effect  the 
maitipg  by  it  of  a  contract  for  commission 
with  both  the  plaintiff  and  with  the  inter- 
veners ;  admitted  ttiat  the  sate  resulted  from 
the  efforts  of  one  of  said  parties,  and  admit- 
ted that  it  was  liable  to  the  party  through 
whose  efforts  the  sale  was  brought'  about 
The  contest  was  not  between  the  defendant 
and  either  of  tbe  other  parties,  tbe  plaintiff 
or  the  interveners,  but  the  real  contest  was 
between  the  {dolntiff  and  the  interveners,  and 
the  question  contested  by  them  was  which 
party  brought  about  the  sale  and  earned  the 
commissiOD.  Clearly  the  original  parties  de- 
parted from  the  original  caitse  of  action  be- 
tween the  plaintiff  and  tbe  defendant,  viz., 
from  tbe  action  on  a  verbal  contract,  after 
taldng  issue  on  the  fact  of  whether  plaintiff 
performed  the  contract  Defendant  thereup- 
on not  denying  that  the  contract  was  in  ef- 
fect performed,  but  alleging  that  defendant 
was  uncertain  whether  plaintiff's  contract, 
or  another  contract  of  the  like  import  was 
performed  by  others,  and  thereby  shifted  tbe 
burden  from  its  shoulders  to  be  maintained 
by  the  third  party  not  a  party  to  the  cose 
as  orlglnaUy  commenced,  and  aasamed  the 
relation  of  stakeholder  to  the  parties. 

^e  third  party,  the  Interveners,  voluntari- 
ly assumed  the  burden,  to  which  plaintiff 
assented  so  t&T  as  the  record  discloses,  and 
thereafter  tbe  snlt  became  a  contest  between 
the  plaintiff  and  the  IntervCTers,  with  the  de- 
fendant standing  by  ready  to  p^orm  the  or- 
ders of  the  conrt,  with  no-further  interest  in 
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tbe  case.  Such  became  the  relation  of  the 
parties  among  themselves. 

Paragraph  1603,  dvH  Code  of  Arizona 
1913,  provides  that: 

"A  defendant,  against  whom  an  action  Is  pend* 
iag  upon  a  contract,  or  for  specific  personal 

property,  may,  at  any  time  before  answer,  upon 
affidavit  that  a  person  not  a  party  to  the  action 
makes  against  aim,  and  without  any  collusion 
with  him,  demand  upon  snch  contract,  or  tor 
such  property,  upon  notice  to  such  person  and 
the  adverse  party,  apply  to  the  court  for  an 
order  to  aubsutute  such  person  in  his  place,  and 
discharge  him  from  liability  to  either  party,  on 
hie  depositing  in  court  the  amount  claimed  on 
the  coBtract  •  ♦  •  and  the  court  D)ay,  in 
its  discretion,  make  the  order. 

"And  whenever  conflicting  claims  are  or  may 
be  made  upon  a  person  for  or  relating  to  per- 
sonal property,  or  the  performance  of  an  obhga- 
tion,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants 
to  compel  them  to  interplead  and  litigate  their 
several  claims  among  thpmselves.  The  order  of 
substitution  may  be  made  and  tbe  action  of  in- 
terpleader may  be  maintained,  and  the  applicant 
or  plaintiff  be  discharged  from  liability  to  all  or 
any  of  the  conflicting  claimants,  althouf^h  their 
titles  or  claims  have  not  a  common  origin,  or 
are  not  identical,  but  an  adverse  to  and  Inde- 
pendent of  one  another." 

Here  tb)K  conflicting  claims  are  made  on  the 
defendant  and  it  has  informally  caused  the 
adverse  dalmanta  to  come  befora  the  court. 
The  so-called  Interveners  came  voluntarily 
and  answered  withont  notice.  Every  sub- 
stantial feature  of  Interpleader  is  present  In 
this  case  and  the  adverse  clalmantB  have  in- 
formally asserted  their  adverse  rights.  No 
demurrer  was  filed  by  any  one  to  defendant's 
pleading,  and  formal  defects  therein,  if  any 
existed,  were  waived.  23  Oyc.  28. 

The  appellant  from  its  pleading  bad  nw 
has  no  interest  in  the  sabject-^natter  of  the 
suit,  as  It  was  contested  by  the  adverse  claim- 
ants upon  the  trial,  and  therefore  its  appeal 
must  be  dismissed.  2  Oyc.  628,  and  author- 
ities cited  in  note  48. 

It  is  the  duty  of  tills  court  to  review  the 
record  on  the  theory  upon  which  the  case 
was  tried  In  the  lower  court,  aa  the  parties 
cannot  elect  to  try  their  causes  on  one  theory 
in  the  lower  court  and,  when  d^eated  on 
that  line,  assume  a  different  position  in  the 
an^ellate  court  8  Oya  24St,  and  coses  dted  ta 
note  46. 

For  these  reasons  tt  Is  my  opinion  Oiat  this 
appeal  should  be  dismissed  and  cause  thereby 
the  judgment  appealed  from  to  become  final 
as  rendered. 


COrPER  QUEEN  CONSOL.  MINING  CO.  v. 

STBATTON.    (No.  1430.) 
(Supreme  Court  of  Arisona.    June  12,  18160 
1.  Mines  aNo  Minsrau  ^2&— Locations— 
Abando.neo  Pbopebty— Statutobt  Pbovi- 

BIONS. 

Rev.  St.  I  2824  (U.  S.  Comp.  St  1913,  | 
4620),  providing  that,  on  failure  to  comply  with 
conditions  of  location  and  performance  of  an- 
nual work,  the  claim  or  mine  shall  be  open  to 
relocation  as  if  no  location  had  been  made,  pro* 
vided  the  original  locator,  his  hairs,  usigns^  or 
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legal  representativeB  hav«  not  resumed  woik 
after  failnre  and  befon  relocation,  prerents  a 
relocation  from  depriving  the  original  locator  of 
an^  of  his  rights,  but  when  the  rifhta  of  the 
original  locator  have  been  abandoned  or  forfeit- 
ed, and  no  claim  is  asserted  by  him,  bis  heirs, 
assigns,  or  l^al  repreaentatiTes,  the  land  is 
open  to  relocation  as  U  no  location  had  ever  been 
made,  and  to  complete  a  valid  location  the  re- 
locator  need  not  state  that  the  whole  or  any 
part  of  the  location  was  located  as  abandoned 
property,  but  where  location  is  located  as  aban- 
doned property  under  Civ.  Code  1901,  par.  8241, 
before  its  amendment,  the  location  notloe  must 
atate  that  fact 

[Bd.  Note.— For  other  casu,  see  Mines  and 
Minerals,  Cent.  Dig.  H  61-08;  Dee.  Dig.  «» 
20.1 

2.  Mines  and  Minebazs  ^=9!SE  —  Locatios 
NoncBB— Bffbot. 

A  mining  location  notice  Is  purely  a  crea- 
ture of  the  statiite,  and  when  recorded  is  notice 
to  the  world  of  the  tacts  set  forth  therein,  and 
is  constructive  notice  of  the  locator's  possession, 
and  is  a  stei)  requisite  to  constitute  a  perfected 
mining  location. 

[Ed.  Kote.— For  other  cases,  see  Mines  and 
Minerals,  Cent  IMc.  U  45-60;  Dec.  Dig. 
22.] 

3.  Minks  and  Minerals  ^ss>22  —  Looatioh 
Notices— Effect. 

A  mining  location  notice,  which  conforms  to 
Civ.  Code  ISOI.  par.  3282,  and  which  is  re- 
corded within  90  days  after  the  commencement 
of  the  locatimi,  as  required  by  paragraph  3234, 
becomes  constructive  notice  of  claimant's  pos- 
session, and,  when  posted  in  addition  to  being 
recorded,  forms  one  of  the  steps  to  constitute  a 
perfected  location. 

TEd.  Noter— For  other  casea,  see  Minea  and 
Minerals,  Gent  Dig.  H  4(HfO;  Dec.  Dig.  «s> 
22.3 

4.  Mines  and  Minebals  «=321— Location  of 
Mining  Claims— Notices— Amendments, 

A  mining  location  notice,  defective  when 
posted  and  recorded,  because  failing  to  con- 
tain the  recital  required  by  Civ.  Code  1901,  par. 
3241,  before  amended,  is  only  voidable  and  not 
void,  and  is  open  to  amendment  under  par. 
823a 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  fiS  4&-S0;  Dec.  Dig.  «=> 
21.] 

Appeal  from  Superior  Court,  Pima  Gotm- 
tg ;  Wm.  F.  Cooper,  JiiAge- 

Actl<ni  1^  Eknerson  G.  Stratton  against 
the  Copper  Qneea  Const^dated  Mining  Com- 
pany. Fnnn  a  judgment  for  plaintiff,  defend- 
ant appeals.  Berersed  and  remanded,  with 
directions. 

E^linwood  &  Boss,  of  Bisbee,  for  appellant 
John  H.  Campbell,  of  Tucson,  for  appellee. 

CUNNINGHAM,  J.  The  appellant  on  the 
14tb  day  of  May,  1918.  filed  a  notice  of  In- 
tentioQ  to  apply  for  a  United  States  mineral 
patent  for  a  gronp  of  mining  locaUons  in- 
cluding the  Eagle  No.  2  location.  The  Eiagle 
No.  2  was  located  1^  F.  Geesaman  and  Frank 
on  January  1.  1903.  During  the  year 
1906  F.  Geesaman  acquired  Frank  Help's 
estate  In  the  claim,  and  thereafter,  <m  July 
23, 1912,  lie  caused  to  be  recorded  an  amend- 
ed notice  of  said  locatltKi.  Hie  description 
and  boundaries  contained  in  the  amended  lo- 
cation notice  so  posted  and  recorded  covered 


the  ground  described  In  tihe  first  notice,  and 
included  no  additional  territory.  The  ap- 
pellant acquired  the  Eagle  No.  2  dalm  by  pur- 
chase after  the  locations  notice  was  amaided 
and  iMrtor  to  the  date  of  filing  notloe  (tf  Its 
a[H>llcation  Cor  patent  Within  the  time  pre- 
scribed by  law  the  appellee  filed  his  adTerse 
in  the  land  office  against  the  granting  of  a 
patent  to  the  applicant  tor  the  land  embraced 
in  the  Eagle  No.  2  location,  averring  that 
such  laud  is  the  property  of  app^ee,  acquire 
ed  by  him  through  a  mining  location  made  by 
him  on  the  17th  day  of  July,  1907,  as  the 
Oversight  mining  claim,  and  alleging  that  the 
ground  was.  on  said  date,  subject  to  location 
as  a  mining  <AaSm.  The  suffldency  of  the 
adverse  is  not  in  question.  In  due  time  the 
appellee  commenced  this  action,  as  plalntlflT, 
in  support  of  his  adverse,  and  in  his  com- 
plaint alleged  that  the  Eagle  No.  2  location, 
made  on  the  1st  day  of  January,  1908,  Is  il- 
legal and  void,  because  the  ground  covered  by 
such  location  was  formerly  covered  by  the  La- 
fayette mining  claim,  and  such  mining  claim 
was  abandoned  as  forfdted  when  the  Eagle 
No.  2  location  was  made,  and  the  location 
notice  of  the  Eagle  No.  2  claim  does  not  state 
that  the  new  location  Is  located  as  abandon- 
ed property,  and  because  the  other  required 
acts  of  location  were  not  performed  by  the 
locators  of  the  Eagle  No.  2  claim.  Also,  aa 
a  second  cause  of  action,  the  plaintiff  allies 
that  the  defendant,  appellant,  and  Its  gran- 
tors, forfeited  and  lost  said  claim  by  falling  to 
do,  or  cause  to  be  done,  the  amount  of  an- 
nual labor  required  to  be  done  by  law  for  the 
year  1906,  and  failed  to  resume  such  work 
during  the  year  1907  prior  to  July  17,  1907, 
when  plaintiff  located  the  ground  as  the 
Oversight  claim.  The  defendant  answered, 
taking  Issue  upon  the  matters  set  forth  In 
the  complaint  as  causes  of  action.  No  ques- 
tions are  raised  upon  the  pleadings.  Dur- 
ing the  course  of  the  trial  the  parties  in  open 
court  stipulated  as  follows : 

•"That  on  the  2lBt  day  of  February,  1900,  T. 
G.  Condon  located  the  ground  now  claimed  as 
the  Eagle  No.  2  mioing  claim  as  the  Ijafayette 
mining  claim,  and  Uiat  the  said  Condon  per- 
formed all  acts  necessary  to  a  valid  location  of 
said  claim,  and  that  the  same  was  and  remain- 
ed a  valid  location  until  the  year  1902,  when  it 
was  forfeited  and  abandoned,  and  that  the 
ground  embraced  within  the  Bagle  No.  2  mining 
claim  was,  prior  to  January  1, 1903,  forfdted 
and  abandoned  ground." 

Ther«ipon  plaintiff  offered  evidmee  tend- 
ing to  ^ove  his  locattoa  of  the  Oversight 
dalm  on  July  17,  1907;  tiiat  he  performed 
the  required  annual  watk  representing  the 
claim  tax  eudi  year  required  after  the  dat« 
of  Us  said  location;  that  Ik  was  a  Qoallfled 
locator  ;  and  the  filing  of  bis  adverse  claim 
and  other  evidence  tending  to  eetaUish  a 
prima  fade  right  to  recover,  and  rested. 
Thereupon  the  defendant  offered  tn  support 
of  its  right  the  original  locatlMi  notice  of  the 
Eagle  No.  2  claim  dated  January  1,  1903. 
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To  wUdi  evldouse  ttie  pltlntlff  objected  up- 
on tbe  grounds  that  each  location  notice  is 
void  for  tbe  reason  said  notice  does  not  state, 
as  the  law  In  force  at  tbat  time  reqaired  such 
notice  to  state,  If  tbe  whole  or  any  part  of 
the  location  Is  located  as  abandcmed  pr<^rt7, 
the  fact  aiQ)eartng  from  tbe  stlpolatiim  tbat 
the  property  was  abandoned  or  forfeits 
property  on  Jan1lar3^  1,  1903.  The  objectioa 
was  sustained  by  tbe  court,  and  the  location 
notice  was  rejected,  l^iereapon  the  defeod- 
ant  offered  tbe  said  original  loeatUm  notice 
wltb  an  amended  location  notice  of  the  Eagle 
Na  2,  dated  July  13  and  recorded  July  23, 
1912,  and  In  connection  with  such  offer  It 
offered  to  prove  by  competent  oTldenoe  tbe 
performance  by  It  or  its  grantors  of  all  neo- 
essary  acts  of  location  of  the  Bagle  No.  2, 
and  tbe  performance  by  Its  grantors  or  by 
it  of  tbe  annual  work  on  tbe  claim  for  eacb 
year  from  tbe  date  of  tbe  location  to  the  time 
of  giving  notice  of  Its  application  tat  pateut. 
All  of  which  offers  were  objected  to  on  the 
same  grounds  as  assigned  in  the  objection  to 
the  original  location  notice,  and  such  objec- 
tion or  objections  the  court  sustained,  and 
the  offers  of  proof  were  rejected.  The  court 
thereupon  directed  a  verdict  for  plaintiff  and 
rendered  Judgment  accordingly.  From  the 
Judgment  and  from  the  order  refusing  a  new 
trial  tbe  defendant  has  appealed,  and  as 
grounds  for  reversal,  among  others,  has  as- 
signed tbe  order  rejecting  the  original  loca- 
tion notice  ot  the  Eagle  Ko.  2  claim,  and  the 
order  rejecting  the  said  offers  <XC  proof  as 
error. 

We  will  notice  only  the  assignments  based 
upon  tbe  rejection  of  tbe  original  location 
notice  and  the  original  with  the  amended  no- 
tice. 

[1]  It  seems  to  he  conceded  tbat  tbe  said 
location  notice  and  the  said  offers  of  proof 
were  rejected  by  the  court  solely  upon  the 
ground  that  tbe  original  Geesaman  and  Helig 
location  notice  of  the  Eagle  No.  2  claim  was 
void  because  It  failed  to  state  if  the  location 
was  located  In  whole  or  In  part  as  abandon- 
ed property,  the  fact  appearing  from  tbe  stip- 
ulation of  the  parties  that  at  the  time  tbe 
said  location  was  made  the  ground  was  aban- 
doned or  forfeited  property.  The  appellee 
makes  no  claim  to  have  acquired  any  rights 
under  the  T.  G.  Craidon  location  of  the  La- 
fayette claim.  His  rights  are  based  solely 
and  exclusively  upon  bis  Oversight  location, 
which  was  commenced  on  the  17th  day  of 
July,  1907.  He  had  no  claim  to  the  ground 
prior  to  tbat  date,  and  makes  none.  He  ad- 
mits that  appellant's  grantors  attempted  to 
locate  the  ground  as  tbe  Eagle  No.  2,  com- 
mencing such  location  on  Jauuary  1,  1903, 
but  doiies  the  validity  of  Bn<^  location  to 
affect  a  legal  appropriation  of  tbe  ground  by 
appellant's  grantors,  and  serve  to  close  such 
ground  from  locattm  as  open  public  domain 
for  tbe  reason  the  locators  failed  to  poet  and 
record  a  location  notice  ctmtainlng  a  state* 
nent  of  facts  required  by  tbe  law  then  in 


force  to  be  stated,  in  t3ke  hotloe  of  a  lotetl<te 
of  property  located  as  abandoned  property. 
The  ruling  of  the  court  on  the  objection  ne- 
ognizes  the  legal  proposition  as  established  by 
the  statute,  to  the  ettoct  tbat  when  mineral 
ground  has  once  been  segregated  from  the 
public  domain  by  a  valid  mining  locatlan, 
and  thereaftra'  reverts  to  the  public  domain 
by  reason  of  the  abandonment  oi  forfeiture 
of  fbe  location  by  tbe  first  locator,  any  sub- 
sequent  locator  of  Uie  ground  so  abandoned 
or  forfeited  and  so  apoa  to  locatlMi  wonld 
acquire  no  rights  thereto  unless  he  located 
such  ground  as  al>andoned  property;  tbat 
such  ground  cannot  thereafter  be  otherwise 
located  any  <me.  In  other  words,  the  rul- 
ing asserts  ttiat  while  the  mineral  lands  re- 
vert to  tbe  public  domain  by  abandonment 
or  forfeiture  of  a  valid  location,  its  char- 
acter la  so  changed  by  such  valid  location  so 
tbat  after  sudi  reversion  it  cannot  be  relo- 
cated as  other  mineral  lands  of  the  public 
domain,  but  requires  a  different  form  of  loca- 
tion notice,  stating  a  fact  preserving  this  pe- 
culiar cbaracter  derived  from  the  prior  loca- 
tion, and  giving  notice  to  tbe  world  that  the 
ground  was  of  that  character  of  the  public 
domain  when  the  subsequent  location  was 
commenced. 

Section  2324,  IL  S.  U.  S.  vol.  6,  Fed.  Stats. 
Ann.  p;  20  (U.  S.  Comp.  St  1913,  $  462(9  rec- 
ognizes a  different  rule,  providing: 

"Uptm  a  failure  to  comply  with  these  .ctmdl- 
tions  (coaditiotut  of  location  and  performance 
of  annual  work),  the  claim  or  mfaie  upon  which 
such  failure  occurred  shall  be  open  to  reloca- 
tion in  tlie  same  manner  as  if  no  location  of 
the  same  bad  ever  been  made,  provided  tbat 
the  original  locators,  their  heirs,  assigns,  or 
legal  representatives,  have  not  resumed  work 
upon  the  claim  after  failure  and  before  sucb 
locatfon." 

It  Is  nowhere  claimed  in  this  case,  and  cer- 
tainly not  asserted  In  the  ideadins»  nor  in  the  . 
objedion,  tbat  ai^wUee  is  tbe  orif^nal  loca- 
tor, T.  O.  Condon,  or  tbat  he  bears  tbe  rela- 
tion of  heir,  assl^ie^  or  legal  xepresentatlve 
to  the  original  locator,  T.  G.  Condon,  nor  tbat 
as  either  original  locator,  or  heir,  assignee 
or  legal  representative  of  tbe  original  locator 
he  resumed  work  upon  the  claim  after  the 
failure  tbat  caused  the  abandmiment  or  for- 
feiture of  tbe  claim  and  b^re  appellant's 
grantors  relocated  tbe  same  as  tbe  Eagle 
No.  2. 

In  Del  Monte  Ulnlng,  etc,  Co.  r.  I«st 
Chance  Mining,  etc.,  Co.,  171  U.  S.  S5,  77,  18 
Sup.  Gt  895,  908  [43  L.  Ed.  72],  the  court 
said: 

"Tbe  statute  does  not  provide,  and  it  cannot 
be  contemplated,  that  be  [tbe  subsequent  loca- 
tor] is  to  wait  until  by  judicial  proceedings  it 
has  beccmie  established  that  tbe  prior  location  is 
invalid  or  has  failed  before  be  may  make  a 
location.  He  ought  to  be  at  liberty  to  make  his 
location  at  once,  and  thereafter,  in  the  manner 
provided  in  the  statnte.  litigate,  if  necessary, 
the  validity  of  the  other  as  well  a*  that  of  hla 
own  location.'* 

Tbe  only  restraint  tbe  statnte  places  upon 
a  relocation  of  tbe  land  after  an  original  loca- 
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tlon  luis  bten  made  Is  such  aa  prevents  fbe 
nOocslor  by  hla  relocation  tram  depriving  the 
former  locator  of  any  e£  his  rights.  Bnt 
when,  as  here^  all  of  the  rl^ts  of  tbe  original 
locator  have  been  abandoned  or  Awaited, 
and  no  claim  of  such  rights  Is  asserted  by  the 
original  locator,  his  h^rs,  ass^ns,  or  le^ 
representatives,  and  the  contestli^  parties  to 
the  action  concede  that  all  r^ts  that  ever 
existed  by  reason  of  such  ^or  lo(»tlon  ceas- 
ed to  exist  before  any  relocation  of  the  ground 
was  attempted,  then  it  la  clear  that,  nnder 
the  statate  and  its  unquestioned  meaning,  the 
land  was  open  to  relocation  in  the  same  man- 
ner as  if  no  location  of  the  same  had  einr 
beoi  made  when  appellant's  grantors  com- 
menced their  locatl<m  oa  January  1,  1908. 
The  land  on  that  date  was  In  dUtracter  open, 
unappropriated,  public  mineral  land,  subject 
to  locatkm  In  the  same  manner  as  If  it  had 
never  been  located,  and,  being  sn^fa  charao 
ter,  a  location  tliereof,  made  In  such  manner 
as  an  original  locatltHi  is  required  to  be  made, 
was  effective  as  sncAi,  and  the  validity  of 
such  location  cannot  be  questioned  except 
upon  the  same  grounds  Uiat  a  location  upon 
ground  that  haS  ther^ofore  never  been  the 
subjtet  of  a  location  can  be  questioned. 

In  order  to  complete  a  valid  location  of  the 
ground  in  question  the  locators  were  not  re- 
quired to  state  if  the  whole  or  any  part  of 
the  location  was  located  as  abandoned  prop- 
erty, .because  tlwy  were  not  in  fact  locating 
the  ground  as  abandoned  property,  but  were 
locating  the  ground  in  the  same  manner  as 
other  public  mineral  ground  la  located,  that 
Is,  as  an  original  location;  and,  in  order  to 
complete  a  valid  locatltm  as  such,  the  law 
did  not  require  them  to  state  In  their  loca- 
tion notice  If  the  whole  or  any  part  of  the 
location  was  located  as  abandoned  property, 
in  such  a  state  of  drcumstanoes.  Iff  the  lo- 
cation is  located  as  abandoned  property,  un- 
der the  local  statute  (paragraph  3241,  Revis- 
ed Statutes  of  Arizona,  1901)  before  its 
amendment,  then  and  in  that  case  only  the 
location  notice  was  required  to  state  the  fact. 
Bot  the  statute  never  re<iulred  the  location 
notice  of  an  original  location  to  so  state,  nor 
did  it  ever  require  the  locator  of  open,  unap- 
propriated public  mineral  land  to  so  state  in 
his  location  notice  when  he  located  the  same 
as  an  original  location  and  not  aa  abandoned 
or  forfeited  property.  No  fact  appears  in 
this  record  that  Justifies  a  finding  that  Geesa- 
man  and  Helig  Located  the  Eagle  No.  2  claim 
as  abandoned  or  forfeited  projiertT.  Their 
notice  of  location  does  not  Indicate  such  fact, 
nor  does  the  stipulation.  The  stipulation 
recognized  as  a  fact  that  the  property  was 
almndoned  or  forfeited  ground  when  it  was 
located,  but  whether  it  was  located  as  such 
does  not  appear. 

Appellee  cites  in  support  of  the  Judgment 
Cunningham  v.  Plrrung,  9  Ariz.  288,  80  Pac. 
829,  Matko  v.  Daley,  10  Ariz.  175,  85  Pac. 
721,  and  Giason  v.  Matlco,  228  U.  S.  646,  82 
Smk  Ct  392,  50  U  Ed.  588,  as  announcing  a 


nUe  of  pnqwrty  to  the  efCect  tbat  any  loca" 
tlon  of  abandoned  or  forfeited  mining  claims, 
made  vriUle  paragraph  82a  rwmalned  In 
force,  la  invalid  if  the  locatlou  notice  falls  to 
state  if  the  whole  or  any  part  at  the  location 
was  located  as  abandoned  property.  We  do 
not  understand  the  rule  laid  down  In  the  cad- 
es cited  as  extending  fiirthw  than  to  such  re- 
locations as  are  made  as  locathms  aC  aban- 
doned propertT.  In  Glastm  v.  Matko,  supra, 
the  court  states  the  rule  In  these  words: 

"Section  8241  provides  for  'the  relocation  ot 
forfeited  or  abandoned  iode  claimB' — in  other 
words,  claims  wliich  hare  once  been  located —  . 
and  'the  new  locator's  riftit  is  based  upon  the 
loss  of  the  possessory  rXghC  acquired  by  the 
former  locator,'  to  quote  from  CanolDgham  v. 
Piming,  9  Aria.  288.  80  Pac.  329,  where  the 
rule  is  announced.  The  same  rule  is  repeated 
in  subsequent  cases,  including  that  at  bar. 
Score  T.  Griffen,  9  Ariz.  295.  80  Pac.  331;  KId- 
ney  t.  Lundy,  11  Ariz.  75,  39  Pac.  496.** 

In  each  of  the  cases  cited  the  relocator  was 
seeking,  by  means  of  his  relocation  or  new 
location,  to  acquire  the  possessory  right  of 
the  former  locator,  and  the  contest  was  wag- 
ed between  the  prior  locator  and  the  subse- 
quent locator.  The  issue  la  each  case  was  the 
question  whether  the  prior  locator  had  lost 
his  possessory  right  by  abandonment  or  by 
forfeiture.  In  Cunningham  v.  Plrrung,  su- 
pra, 9  Ariz,  at  page  293,  80  Pac.  330,  the 
court  makes  the  matter  clear  In  these  words: 

"Where,  therefore,  the  new  locator's  right  ia 
based  upon  the  loss  of  the  possessory  right  ac- 
quired by  a  former  locator,  a  location  certificate 
which  fails  to  state  that  the  claim  is  located  as 
forfeited  or  abandoDcd  property  is  void,  and 
the  new  locator  acquires  no  rights  under  it 
•  *  •  If  a  claim  be  relocated  as  a  forfeited 
or  abandoned  claim,  such  relocation  admits  the 
validity  of  the  prior  location,  and  the  issue 
then  is,  concedioK  such  prior  location,  whether 
the  prior  locator  has  lost  hia  right  by  forfeiture 
or  by  abandonment;  but  where  a  subsequent 
locator  bases  his  right  upoa  the  contention  that 
the  prior  locator  never  made  a  valid  location 
under  the  law,  then  he  is  not  relocating  a  for 
feited  or  abandoned  claim,  but  is  making  an 
original  location  of  a  claim,  the  prior  attempt- 
ed location  of  which  ia  invalid.  In  such  a  case 
the  issue  ia  not  whether  the  prior  locator  has 
lost  a  pos^ssory  right  once  legally  established, 
but  whether  the  prior  locator  ever  established  a 
legal  right.  In  such  a  case  the  statute  referred 
to  has  no  application,  and  it  not  only  would  not 
he  proper  for  the  new  locator  to  state  in  his  lo- 
cation notice  that  he  located  the  claim  as  aban- 
doned property,  but  such  statement,  if  made, 
would  preclude  aim  from  contesting  the  question 
to  be  determined,  namely,  the  validity  of  the 
prior  location"  (citing  cases). 

Thus  the  rule  is  limited  only  to  such  Issues 
as  can  be  raised  by  the  prior  locator  as 
ajralnst  the  subsequent  locator  seeking  to  ac- 
quire the  possessory  right  alleged  to  have 
been  lost  to  the  prior  locator  by  abandonment 
or  forfeiture,  making  the  grounds  upon  wUch 
the  subsequent  location  is  made  the  contest- 
ing factor.  The  statute  has  never  been  held 
to  apply  to  a  case  where  the  subsequent  lo- 
cator makes  his  new  location  as  a  location 
of  opea,  unappropriated,  public  domain,  and 
the  locator  does  not  thereby  seek  to  acquire 
some  right  lost  to  a  totmet  claimant,  and 
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sncb  former  dalmant  aseerts  no  rights  ad- 
verse to  such  subsequent  location.  Here  tbe 
sabseqti€Ent  locators  base  this  right,  not  uixm 
tbe  abandonment  or  forfeltnre  of  tbe  prior 
location,  nor  upon  the  Invalidity  of  sucb  pri- 
or location,  but  upon  an  original  location  of 
open,  unappropriated,  public  mineral  land. 
Then  no  Issne  of  abandonment  or  forfeiture 
taking  place,  hj  which  the  lands  became  open 
and  subject  to  location,  can  be  raised  to 
wbich  the  statute  could  relate.  That  issue 
was  disposed  of  by  stipulation  so  far  as  it 
concerns  this  case.  Had  the  first  locator,  T. 
G.  Condon,  adversed  appellant's  patent  pro- 
cpedings,  and  In  support  of  such  adverse  com- 
menced this  action  because  appellant's  gran- 
tors, as  to  his  subsequent  locators,  had  fail- 
ed to  state  in  their  location  notice  that  their 
location  was  located  as  abandoned  pro[>erty, 
then  the  Issue  would  be  whether  the  Condon 
location  was  abandoned  or  forfelted,  and  the 
statute  would  apply,  causing  the  subsequent 
location  to  be  void,  for  such  failure  to  so 
state  comes  within  the  requirements  of  the 
statute,  and  in  such  case  the  location  was 
presumably  located  as  abandoned  property. 
The  statute  while  in  force  was  a  statute  of 
repose,  Intended  for  the  protection  of  original 
locators,  preserving  their  rights,  once  legal- 
ly established.  When  they  assert  no  right, 
the  reason  of  the  rule  of  protection  no  long- 
er exists.  The  reasons  failing,  the  rule  must 
fall.  Condon,  falling  to  adverse  appellant's 
application  for  a  patent  upon  the  grounds 
that  appellant's  grantors  failed  to  state  In 
their  relocation  notice  tf  the  whole  or  any 
part  of  the  claim  was  located  as  abandoned 
property,  terminated  all  his  rights,  and  ap- 
pellee, having  acquired  none  of  his  rights, 
cannot  adverse  the  application  for  him  and 
thus  acquire  the  rl^^ts  lost  to  him. 

[2]  The  object  and  function  of  lucatfon  no- 
tices does  not  extend  to  conferring  fall  title 
to  mining  property.  Other  acts  of  location 
mnst  be  also  performed  to  confer  rights.  The 
object  and  fnnctions  of  a  location  notice  as 
it  relates  to  title  have  been  discnssed  In  many 
cases.  In  Strepey  v.  Stark,  T  Colo.  614,  617, 
6  Poc.  113,  the  Colorado  Supreme  Court  thus 
discusses  such  subjects: 

"Its  objects  and  functions  are  peculiar;  it  dif- 
fers from  ordinary  documentary  muniments  of 
title  in  that  it  is  not  a  title  nor  proof  of  title; 
nor  does  it  constitute,  or  of  itself  establisb,  the 
possesfiory  right  in  Issue,  and  to  which  it  re- 
lates. It  is  purely  a  creature  of  the  statute, 
and,  under  the  evident  legislative  intent,  its 
purposes  and  functions  are  twofold :  When 
duly  recorded,  it  becomes  notice  to  the  world  of 
the  facts  therein  set  forth,  namely,  a  descrip- 
tion of  the  premises  claimed,  and  by  whom  and 
when  located,  in  order  to  secure  the  discoverer 
or  claimant  against  others  seeking  to  locate  the 
same  ground;  and  Is  thus  constructive  notice 
of  the  claimant's  possession.  In  addition  tu 
this  purpose  which  it  is  to  serve,  it  would  seem 
that  by  statute  such  certificate  Is  made  one  of 
the  steps  requisite  to  constitute  a  perfected 
mining  location." 

[S]  The  notice  rejected  contains  all  the 
matters  the  local  statute  (paragraph  8282, 


Bevlaed  Statutes  of  Arizona  1901)  required 
location  notices  to  contain ;  and  It  was  re- 
corded within  90  days  after  the  commence- 
ment of  the  location,  as  required  by  para- 
graph 3234,  Revised  Statutes  of  Arizona  1901, 
thereby  meeting  the  first  of  the  above  pur- 
poses mentioned.  The  notice  was  posted  and 
recorded  as  one  of  the  steps  requisite  to  con- 
stitute a  perfected  mining  location,  so  it 
comes  within  the  object  and  therefore  serves 
to  perform  the  functions  for  which  the  law 
intended  It  to  serve. 

[4]  If  we  concede,  for  the  purposes  of  this 
opinion,  that  by  reason  of  the  requirements 
of  paragraph  3241,  supra,  the  location  noUce 
in  question  was  defective  when  posted  and 
recorded,  because  it  failed  to  contain  the 
statutory  recital  that  the  notice  for  that  rea- 
son was  voidable  but  not  void  (Kinney  v. 
Lundy,  11  Ariz.  75,  89  Pac.  496),  then  It  was 
subject  to  amendment  under  paragraph  3238, 
Revised  Statutes  of  Arizona  1901,  paragraph 
4034.  Civil  Code  of  Arizona  1913.  Kinney  v. 
InxaCty,  anpra;  Tombstone  Town-Site  Cases, 
2  Ariz.  272,  15  Pac.  26.  Other  authorities 
have  recognized  the  amendable  character  of 
location  notices  when  defective,  and  we  con- 
sider the  question  of  the  power  to  amend  er- 
rors and  defects  In  the  notice  and  the  effect 
of  the  amendment  as  well  settled  in  the 
western  mining  states,  including  this  juris- 
diction, but  a  reference  to  some  of  the  cases 
and  a  presentation  of  some  of  the  discussions 
in  the  authorities  will  not  be  amiss  here. 

In  McEvoy  v.  Hyman,  26  Fed.  596,  the 
United  States  Circuit  Court  speaking  through 
Hall^  Judge,  discusaittg  the  statutes  of 
Colorado  on  the  subject  of  amendmeAts.  said: 

"It  will  be  observed  that  the  section  provides 
for  correcting  errors  and  defects  in  a  certificate 
of  location,  as  well  as  for  changing  the  bounda- 
ries so  as  to  take  in  territory  not  before  em- 
braced in  the  claim.  Doubts  have  arisen  as  to 
whether  the  proviso  in  relation  to  existing  rights 
is  applicable  to  the  clause  which  refers  to  er- 
rors and  defects  in  the  certificate.  The  better 
opinion  appears  to  be  that  the  proviso  relates 
only  to  the  matter  of  taking  into  the  claim  new 
territory.  Apparently  that  was  the  matter  to 
which  the  attention  of  the  legislative  assembly 
was  chiefly  directed.  It  is  perhaps  unfortunate 
that  the  ttueation  of  amending  a  certificate  and 
of  changing  the  boundaries  of  a  claim,  which 
amounte  to  a  relocation,  should  be  expressed  in 
general  terms  relating  to  both  subjects,  and  in 
one  section  of  the  law.  But  the  confusion  re- 
sulting from  such  an  attempt  should  not  obscure 
the  purposes  of  the  law.  Errors  and  mistakes  m 
certificates  of  location  are  of  frequent  occur- 
rence. Under  the  law  as  it  Is  at  present,  a 
full  complete,  and  unimpeachable  certificate 
cannot  be  made  without  the  aid  of  a  surveyor. 
•  ♦  •  Every  one  who  is  at  all  familiar  with 
mining  locations  knows  that.  In  practice,  the 
first  record  must  usually,  if  not  always,  be  im- 
perfect. Recognising  thMe  difflculbes,  It  Iws 
never  been  the  policy  of  the  law  to  avoid  a  lo- 
cation for  defects  in  the  record,  but  rather  to 
give  the  locator  an  opportunity  to  correct  his 
record  whenever  defects  may  be  found  m  it. 
Such  seems  to  be  the  meaning  of  the  first  clanse 
of  the  section  above.  If,  at  any  time,  a  certifi- 
cate shall  be  found  defect"*  erroneous,  it 
may  be  amended;  and  section  16  (Gen.  et.  iWW, 
p.  722)  of  the  same  act,  which  declares  that 
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defectlTe  certificates  shall  be  Toid,  when  read  in 
connection  with  this  section  and  qualified  by  it, 
will  l>e  understood  as  saying  tiiat  defective  cer- 
tificates are  lacking  in  force  and  sufficienc;  un- 
til amended  as  provided  in  section  25,  but  not 
wholly  Toid.  A  void  tiung  is  null,  and  not  sub- 
ject to  amoidment.  A  thing  in  ease  is  a  condi- 
tion  precedent  to  the  exercise  of  the  power  of 
amendment,  for  a  living  graft  cannot  be  put  on  a 
dead  stock,  therefore  it  is  not  correct  to  say  that 
an  imperfect  certi6cate  is  void.  When  amended 
it  has  full  life,  and  the  amendment  takes  effect 
with  the  original  as  of  the  date  of  tlie  latter. 
This  is  the  function  and  proper  office  of  an 
amendment,  to  put  the  original  in  perfect  condi- 
tion as  if  it  had  been  complete  in  the  first  in- 
stance" (citing  Strepe^  v.  Stark,  7  Colo.  614, 
5  Pac.  Ill,  as  supporting  the  proposition  of  the 
right  of  a  locator  to  amend  his  certificate). 

The  question  discussed  in  Frisholm  t.  Fitz- 
gerald, 25  Colo.  290,  58  Pac.  1100,  la  thus 
stated: 

"  •  •  •  We  will  dispose  of  the  objection  up- 
on the  assumption  that  appellants'  locations 
were  made  upon  a  valid  discovery,  and  that,  in 
so  far  as  they  might  thereby  acquire  interrening 
rights,  they  have  done  so,  and  determine  wheth- 
er, under  such  circumstances,  a  defective  cer- 
tificate is  susc^tible  of  amendment.  While 
by  section  2400,  Gen.  St,  it  Is  declared  that  a 
certificate  •  *  *  shall  be  void,  yet  by  sec- 
tion 2409  It  is  provided"  (quoting  the  statute). 

After  citing  and  quotliie  from  McEvoy  r. 
Hyman  (C.  C.)  25  Fed.  606. 15  Mon.  Mln.  Bep. 
397,  Strepey  t.  Stark,  7  Colo.  614,  6  Pac.  lU. 
the  ooart  says: 

"We  think,  therefore,  th»t  the  court  properly 
admitted  the  original  and  amended  certificates 
of  appellee  in  evidence." 

In  Duncan  v.  Fulton,  15  Colo.  App.  140,  61 
Pac.  244.  the  Colorado  Court  of  Appeals  had 
before  it  the  question  of  the  admlaslbtlity  of 
the  original  and  amended  location  certlflcate. 
and,  aft^r  reviewing  a  number  of  cases,  aum- 
marized  its  concloslon  in  these  words: 

"We  hold  that  there  is  on  the  face  of  the  sec- 
ond certificate  a  sufficient  and  adequate  de- 
scription by  reference  to  a  natural  object  and 
a  permanent  monument  We  further  hold  that 
the  original  location  certificate  is  admissible, 
and  that  it,  with  the  additional  certificate,  may 
be  used  to  determine  any  point  in  the  claim  or 
in  the  description  of  it  by  ihe  required  reference 
to  a  natural  object  uid  a  permanent  monn- 
meut" 

In  HorrlBon  r.  Began,  S  Idaho,  201.  67  Pac. 
0B6,  tbe  Sniweme  Court  of  Idaho  followed 
the  same  rule. 


Mr.  Llndley  In  the  third  edition  of  his 
work  on  Mines,  In  discussing  the  object  and 
functions  of  amended  certificates,  in  Tolume 

2,  {  398,  page  029,  saya: 

"Where  the  object  [of  the  amendment]  is  sim- 
ply to  cure  imperfections  and  obvious  defects, 
and  there  is  no  attemi^  to  include  new  ground, 
the  amended  certificate  will  rdate  back  to  tbe 
original,  in  spite  of  intervening  locations"  (cit- 
ing McBvoy  V.  Hyman  [C.  0.]  25  Fed.  596,  699, 
15  Morr.  Min.  Rep.  S97;  Tombstone  Town-Site 
Cases,  2  Aria.  272,  15  Pac.  26,  27:  Hail  v.  Ar- 
nott,  80  CaL  348,  22  Pac.  200,  203;  Frisholm 
V.  Fitzgerald,  25  Colo.  290.  53  Pac.  1109  (dis- 
senting opinion);  Duncan  v.  Fulton,  15  Colo. 
App.  140,  61  Pac.  244,  246.  20  Morr.  Min.  Bep. 
522;  Morrison  v.  Regan,  S  Idaho,  291,  67  Pac. 
955;  Bismarck  Mt.  G.  M,  <3o.  v.  North  Sunbeam 
G.  Co.,  14  Idaho,  616,  06  Pac.  14,  16;  Beig- 

?ui8t  V.  West  Virginia-Wyoming  Copper  Co., 
8  Wyo.  234,  106  Pac  673.  677). 

It  was  reversible  error  for  the  conrt  to  re- 
ject the  original  location  notice  of  the  Eagle 
No.  2  upon  the  gfoonds  stated  in  tbe  objec- 
tton.  The  court  further  erred  In  rejecting 
the  offer  of  the  original  notice,  with  Its 
amendment,  for  the  same  reason.  Alone,  the 
original  location  notice  1^  on  its  ftce,  an 
original  location  notice  snCBclent  in  contents 
to  supply  Qie  necessary  step  of  a  location 
of  open,  unappropriated,  pnblic  mineral  land ; 
and  if  such  location  was  made  as  a  location 
of  abandoned  or  forfeited  mining  ground, 
then  if  the  prior  locator  of  the  ground  were 
here  complaining,  yet  the  notice  in  Its  present 
form  would  be  admissible  prima  fade  tend- 
ing to  establish  a  link  In  the  location,  and 
would  become  IneDFectlve  only  when  the 
prior  locator  would  show  by  proof  that  such 
location  was  made  as  a  location  of  abandon' 
ed  property,  and  was  based  on  the  abandon- 
ment or  forfeiture  of  the  property,  and  in 
such  event  tbe  location  notice  would  not  be 
inadmissible  l>ecau&e  of  the  defect,  if  the 
defect  had  been  cured  by  amendment  and 
the  amended  notice  accompanied  the  original 
In  the  offer. 

For  these  reasons  the  Judgment  must  be 
reversed,  and  the  cause  remanded,  wlttk  In- 
structions to  grant  a  new  trial. 

BOSS,  G.      and  FBANKLIN,  J„  concor. 
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SAMUEL  V.  THOMAS  (two  cam). 
(Nob.  19626,  19627.) 
(Supnme  Court  of  ffinus.   June  12,  1915.) 

(Byllabut  l»  the  Court.) 

AFPUI,  and  EbBOB  «3»1002  — JUDOJfBNT  — 

CoNFUCTina  Bvidbnce— Cancsuutioh  of 

iHSraUVENTB. 

In  a  suit  to  set  aside  conTe^aoceB  of  real 
estate  to  plaintiff's  nepbews,  which  he  Bll«[ed 
had  been  procured  by  fraud  and  undue  innu- 
eoce,  there  was  a  conflict  in  the  "evidence,  and 
it  la  held  that,  there  bting  nothing  involved  in 
the  caae  bat  questions  of  fact,  the  judgment  will 
be  affirmed. 

[Ed.  Note^— For  other  caaeL  aee  Appeal  and 
E^r^  Cent  Dig.  If  3936-3^;  Dea  IMg.  «=» 

Appeals  from  District  Court,  Brown 
County. 

Two  actions  by  Thomas  B.  Samuel,  one 
against  ^enry  S.  G.  Thonuus,  the  other  a^duat 
Blchard  S.  O.  ThMuas  and  others.  From  a 
ju^ment  for  defendants,  plalntifl  appeals- 
Affinneda 

T.  D.  Smith,  ct  Hiawatha,  Jotm  D.  Myers, 
and  James  M.  Ghoney,  both  of  E^ausas  City, 
Mo.,  Air  appellant  W.  V.  Means  and  James 
Falloon,  both  of  Hiawatlia,  and  0.  F.  Beavis, 
of  Fall  Cl^,  Neb.,  for  appellees. 

POBTEB,  J.  These  two  solta  Involve  the 
aame  Octs  and  have  been  submitted  togeUier. 
The  plaintiff  seeks  to  set  aside  deeds  ccm- 
veying  to  each  the  defendants  a  valuable 
faxm  of  160  acres  in  Brown  county,  each  deed 
retaining  a  life  estate  In  the  grantor.  The  de: 
fendants  are  nephews  of  plaintiff,  sons  of  the 
plaintiffs  Bister  Mrs.  Elizabeth  Stewart  At 
tlie  ttme  of  the  ezecatton  of  the  deeds  Septem- 
ber 11,  1912,  i^Lintur  was  past  70  years  of 
age,  unmarried,  and  had  been  living  at  the 
bmne  of  another  slstw,  Mrs.  Chase,  and  ber 
tansband,  In  Hlawatba.  For  about  a  month 
he  had  been  confined  to  bis  bed  wtOi  sickness, 
and  was  under  the  care  of  a  doctor  and  a 
nnrse.  The  petition  alleged  that  his  mind 
was  Impaired,  that  he  was  wholly  unable  to 
attend  to  the  transaction  of  any  business, 
and  that  the  fetber  and  mother  of  the  defend- 
ants, well  knowing  his  physical  and  mental 
condltttm  and  relying  upon  the  relationship 
of  the  parties,  Induced  him  to  execute  the 
deeds,  which  afterwards  the  defendants  plac- 
ed on  record ;  that  the  Instruments  were  pre- 
pared by  a  scrivener  a  day  or  two  before  their 
execution,  and  were  signed  and  acknowledged 
In  the  absence  of  plaintiff's  sister  Mrs.  Chase, 
with  whom  he  was  living,  and  In  the  absence 
of  her  husband  and  the  nurse  who  had  been 
attending  blm.  The  defendants  answered 
with  a  general  denial,  and  alleged  the  deeds 
were  made  voluntarily,  and  that  he  had  after- 
wards repeatedly  acknowledged  and  confirm- 
ed their  execution  and  delivery.  The  reply 
was,  in  substance,  a  general  denial. 

The  case  involves  nothing  bat  facts  whldi 


have  been  determined  upon  conflicting  evi- 
dence against  the  plalnUfl'ff  contention. 
There  was  evidence  offered  by  defendants 
tending  to  show  these  facts:  For  a  number 
of  years  plaintiff  at  different  times  had  ex- 
pressed an  intention  to  give  these  farms  to 
bis  nephews,  and  had  made  several  wills  In 
whldi  he  had  devised  one  farm  to  Richard 
and  the  other  to  Henry.  He  advised  with 
different  friends  about  making  conveyances, 
instead  of  relying  upon  a  will.  Several  wit- 
nesses testified  that  he  told  them  he  was 
afraid  bis  wlU  would  be  cwtested,  and  that 
he  preferred  to  make  deeds.  Dr.  Emery  had 
known  the  plaintiff  about  four  years,  and  had 
often  visited  him  professionally.  He  saw 
the  plaintiff  every  day  during  his  sickness. 
The  doctor  teetlfled:  Tiiat  the  plaintiff  was 
suffering  from  bronchial  asthma  and  compli- 
cations attendant  upon  old  age.  That  soon 
after  he  was  taken  sick  he  mentioned  the  mat- 
ter of  making  these  conveyances,  and  asked 
the  doctor  to  tell  George  Davis  to  make  out 
the  deeds  to  the  boys  and  bring  them  to  the 
house  for  him  to  sign,  and  said  tliat  Davis 
knew  all  about  It.  That  he  said,  "I  want  to 
do  some  business."  The  doctor  said,  "When 
you  get  a  little  stouter  we  will  let  you  do 
business."  Plaintiff  said,  "I  want  to  get  tliift 
off  my  mind,  and  I  want  to  do  it  now."  Wit- 
ness said,  "It  can  wait.  It  is  not  of  the  utr 
most  importance."  That  plaintiff  said  he 
had  some  land  he  wanted  to  give  to  his  neph- 
ews and  wished  to  get  it  done ;  that  he  was 
afraid  he  might  die;  that  witness  laughed 
and  said:  "You  are  in  no  danger  of  dying. 
•  •  *  I  guess  you  can  wait,  and  we  let 
It  drop."  That  at  these  conversations  the 
plaintiff's  mental  condition  was  apparently 
as  usuaL  The  doctor  further  testified  as  fol- 
lows: 

"No  one  was  present  on  the  11th  when  he  told 
m»  to  ten  George  Davis  to  come  up.  •  •  • 
I  saw  Davis  that  morning,  and  delivered  the 
message.  I  was  to  see  Samuel  again  that 
day  with  Gilbert.  He  phoned  me  tliut  he  was 
ready  to  go  up  to  Samuers  at  any  time  I  was 
ready,  I  met  him  on  the  street,  and  we  wtfit 
in  my  automobile." 

He  farther  testified  that  fiiere  vaa  no 
change  In  the  condition  ct  the  plaintiff ;  tliat 
the  plaintiff  told  him  that  he  f^t  better  and 
felt  flrat  zate^  "la  my  Judgment  be  was  in 
better  conditi<m  than  I  bad  seen  blm,  for  seiv- 
era!  days.  As  to  moitall^  be  was  xwrmal.** 
He  further  testified:  That  there  was  a  sug- 
gestion made  in  the  presence  of  the  nurse 
that  the  plaintiff  bad  some  boslnma  with  Mr. 
Gilbert,  and  sbe  left  tbe  room.  That  Gilbert 
spoke  to  plaintiff  about  tbe  deeds,  and  said 
he  had  come  for  the  purpose  of  having  tbem 
acknowledged,  and  asked  tbe  plaintiff  If  he 
knew  what  they  were  for.  That  the  plalntlflC 
said,  "Yes,"  and  asked  Gilbert  to  read  them 
to  him.  That  Gilbert  said,  "Do  yon  know 
what  that  means?"  and  that  plaintiff  said, 
"Yes."  "Well,  what  does  it  mean?"  "It 
means  this  certain  property  is  going  to  Rtcb- 
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anL**   *B»  doctor  farther  tesUfled  diat  at 

tbe  Ume  tbe  tilalntlff  signed  the  deeds— 

"he  WM  VDdonbtedly  mentally  b  competeDt  man. 
♦  •  •  Seeing  Gilbert  bad  disappeared  from 
his  view  beyond  the  threshold,  he  beckoned  to 
me,  and  I  went  over  there,  and  he  said,  'You 
tell  Gilbert  to  give  those  deeds  to  George 
Ua¥is  and  hjiTe  him  fix  them  up,*  and  I  said, 
•An  right"' 

George  Davis  had  been  register  of  deeds 
and  was  an  abstracter,  and  had  known  Sam- 
uel for  10  or  12  years  intimately;  had  often 
written  leases  for  lilm.  He  teatlQed  that 
the  plaintiff  had  spoken  to  him  about  the 
land  5  or  6  years  before  in  different  conversa- 
tions, In  which  he  said  that  he  was  going  to 
have  the  Tbomas  boys  given  the  land.  The 
testimony  of  Davis  Is:  That  when  Dr.  Emery 
told  him  that  Samuel  wanted  to  see  him,  he 
went  to  Chase's  home  and  found  Samuel  In 
bed,  and  said: 

"'Well,  Uncle  Tom,  what  yoa  want?'  He 
sstd,  'Mr.  Davis,  you  know  the  thing  we  have 
talked  about  several  times  *  *  *  relating  to 
my  land?*  •  •  •  'Well,'  he  said,  '!£  you 
do  any  business  for  me  this  morning,  1  want 
yon  to  make  me  a  promiBe.'  And  I  said,  'What 
will  the  promise  beV  and  be  said,  'I  don't 
want  you  to  tell  Mr.  (Smith  anytiung  about  this 
business.' " 

SmtUi  was  the  man  in  whose  office  Davis 
worked.  That  i^lntlff  took  from  under  his 
pillow  a  notebook,  which  he  handed  to  the 
witness,  and  said: 

■  "  'This  is  the  land— I  have  written  it  here — 
that  I  want  to  put  in  the  name  of  Iticbard 
Thomas,  and  this  is  the  land  I  wish  to  put  in 
the  name,'  I  think  he  called  him  Harry  Thom- 
as, and  he  had  the  description  of  the  land. 
Gwynn  is  sometimes  called  tiarry.  He  had  the 
name  of  the  boy  and  the  description  of  the 
land  that  he  wished  to  put  in  the  name  of 
each  one;  and  he  told  me  to  copy  that  onto 
a  paper,  which  1  did,  and  then  he  asked  me 
for  the  paper,  and  ne  took  it  and  read  it 
and  handed  it  back,  and  suid  that  was  right. 
He  was  weak.  lie  said  he  wanted  to  retain  a 
life  interest  in  this  property,  and  the  deed  was 
to  be  a  warran^  deid  to  these  buys,  except  his 
life  estate.  ♦  *  •  He  said,  'When  you  get 
those  deeds  completed,  you  have  Dr.  Emery 
come  down  and  take  my  acknowledgment.'  I 
said,  'Uncle  Tom,  I  cant  do  that;  I  am  not 
a  notary.'  And  he  said,  *Yoa  have  Gilbert  come 
with  Dr.  Emery  to  take  my  acknowledgment.' 
I  did  not  see  or  notice  any  mental  weakaeas  in 
Samuel  that  morniug.  His  mind  was  no  diiler- 
ent  than  several  years  previous.  I  prepared 
the  deeds.  I  then  called  Gilbert  and  told  him 
he  was  to  go  with  Dr.  Emery  to  take  the  ac- 
knuwlcdgment  of  Samuel.  1  gave  the  deeds  to 
Gilbert  after  dinner.  I  had  no  comoiunioation 
on  that  date,  or  any  other  time,  With  reference 
to  making  tbe»c  deeds  with  the  parents  of  the 
tMys.  Never  talked  with  them  about  it,  nor 
tliey  with  me,  Samuel  told  me  previous  to 
making  these  deeds  that  he  had  a  will,  willing 
this  to  these  boys;  that  he  thought  it  would 
be  more  to  his  liking  to  make  a  deed  to  each, 
because  he  wanted  to  know  absolutely  himselt 
that  this  land  was  going  where  he  desired  it  to 
go.  He  exprp!<scd  a  fear  that  Mr.  Chase  would 
brcal^  his  will.'* 

After  the  deeds  hod  been  recorded  and  a 
notice  of  that  fact  puMLsbed  In  the  newspa- 
per, there  was  coIl.■^Ulerltble  comment  In  the 
pelghborhood,  and  the  old  gentleman  left  tlie 
Chase  houe  and  went  to  live  with  the  Xh<wi- 


asea.  There  was  evidence  to  the  effect  that 
be  had'  Tolantarily  UM  a  number  of  his 
friends  at  differ»it  times  about  the  execution 
of  the  deeds,  and  liMinlred  If  th^  bad  read 
about  It  In  the  paper,  and  that  he  seemed  to 
feel  well  pleased  and  proud  of  the  gifts  to 
bis  n^hews.  There  Is  no  question  that  he 
snbsequently  changed  bis  mind,  and  he  seems 
to  have  fial^n  out  with  the  Thomases  and  re- 
turned to  live  with  the  other  sister,  Mrs. 
Chase.  A  few  days  after  going  to  their  bcnne 
he  brought  this  suit  There  la  a  conflict  In 
the  evidence,  and,  as  observed,  there  la  noth- 
ing Involved  In  the  case  but  questlws  at  fbct 
It  is  insisted  that  the  burdm  was  <m  the 
defendants  to  aihow  that  the  deeds  were  ob- 
tained without  undue  Influence.  There  was, 
however,  no  evldmce  of  any  fldndary  rela- 
tion existing  between  plaintiff  and  the  defoid- 
ants,  nor  evidence  to  show  that  their  parents 
influenced  him  at  the  time  the  deeds  were  ex- 
ecuted, although  he  does  testify  that  Mrs. 
Thomas,  the  mother  of  the  defendants,  was 
and  had  been  for  some  years  continually 
"pounding  at  blm"  to  convey  the  land  to  her 

SODS. 

In  a  case  tried  by  the  court  where  both 
sides  have  availed  themselves  of  an  oppor- 
tunity to  introduce  all  their  evidence,  the 
question  upon  which  rests  the  burden  of 
proof  Is  of  no  Importance  unless  the  ruling 
of  the  trial  court  upon  that  question  indi- 
cates a.'  misconception  of  the  principles  of 
law  which  control  the  case.  The  record  dis- 
closes nothing  to  Indicate  that  the  judsnnent 
is  based  upon  erroneous  views  respecting  the 
burden  of  proof.  We  are  unable  to  nmcur  In 
the  suggesti<m  In  ptalntlfTs  brief  that: 

"A  broad  and  thoughtful  consideration  of  all 
the  evidence  wlU  lead  the  court  to  the  Irmisti- 
ble  conclusion  that  these  deeds  were  not  pro- 
cured by  fair  dealing." 

There  was  abundant  evldoioe  to  supixwt 
the  judgment,  and  It  will  be  afflrmed.  AU  the 
Justices  concurring. 


FABNSWOBTH  v.  BURDICE  et  aL 
(No.  101S6.) 
(Supreme  Court  of  Kansas.   June  12,  1015.) 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  91  Kan.  749,  147 
Pac.  803. 

MARSHATjL,  J.  In  this  case  a  motion  for 
rehearing  has  been  tiled  alleging  that  tills 
court  probably  overlooked  Nelson  v.  South- 
worth,  93  Kan.  532,  144  Pac.  835;  that  the 
court  is  mistaken  as  to  the  weight  of  author- 
ity on  the  effect  of  the  word  "assign"  In  an 
Indorsement  on  the  back  of  a  negotiable 
note ;  and  that  a  party  receiving  a  note  In 
paymont  of  a  pre-existing  debt  Is  not  a  holder 
in  due  course. 

In  Nelson  v.  Southworth,  supra,  the  Judg- 
ment was  to  cancel  three  notes  procured  by 
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Soutliworth  \)j  fraod.  The  notes  were  se- 
cured by  mortgages.  Two  of  them  were 
transferred,  one  to  Bixby,  and  one  to  Otis. 
The  trial  court  made  the  following  finding 
of  fact: 

"Otis  and  Bixby  bought  their  reBpective  notes 
from  Soothworth  after  this  action  wag  begun 
against  Soathwortb.  On  the  whole  of  the  evi- 
dence, it  does  not  appear  that  Otis  and  Bixby 
are  innocent  holders."  9S  Kan.  page  5S8,  144 
Pac.  page  887. 

One  of  the  notes  was  nonnegotiable,  and 
the  other  was  transferred  with  this  indorse- 
ment: 

"For  value  received  I  hereby  assign  and  trans- 
fer the  within  note  and  coupons,  together  with 
^  my  interest  in  and  all  my  rights  under  the 
mortgage  deed  securing  the  same  to,  *  *  * 
without  recourse:"  03  Kan.  page  637, 144  Pac. 
p^e  836. 

In  the  Nelson  t.  Southwortli  Case  whether 
or  not  the  holder  of  the  n^tiable  note  be- 
came the  holder  thereof  in  due  course  and 
held  It  free  from  any  defect  of  title  of  the 
payee,  and  free  from  defenses  aTallable  to 
the  maker  against  the  payee,  and  might 
enforce  payment  for  the  full  amount  thereof 
against  the  maker,  seems  not  to  have  becii 
an  Important  factor  in  the  dedslou  of  this 
court,  and  probably  was  not  necessary  to  the 
decision  of  that  case  under  the  findings  of 
the  court 

Responding  to  the  last  proposition  urged 
In  the  motion,  we  do  not  see  why  one  who  re- 
ceives a  note  tiy  Indorsement  in  payment  of  a 
pre-existing  debt  cannot  be  a  holder  In  due 
coarse.  The  fbcts  disclosed  by  the  record 
were  not  enough  to  put  the  plaintiff,  Farns- 
worth,  on  inquiry  as  to  the  good  faith  con- 
nected with  or  the  ctmsideration  for  the 
note. 

We  have  carefully  considered  our  previous 
decisions,  the  condition  of  the  law  on  this 
subject  In  the  other  states,  and  the  Nego- 
tiable Instruments  Law  of  tills  state,  and 
have  again  reached  the  conclusion  announced 
in  the  oidnion  on  this  case  shown  In  94 
Kan.  749,  147  Pac.  863,  to  which  we  now  ad- 
here. All  the  Justices  concurring. 


BAT  «t  aL  v.  MISSOURI.  K.  &  T.  BX.  CO.f 
(No.  10S80.) 

(Supreme  Court  of  Kansas.    June  12,  1915.) 

(Byllahvt  &y  f&e  Court.) 

1.  Carbiebs  *=>218— Interstate  Shipment- 
Action  FOB  Dauaqbs— Time  for  Comhencb- 

UKNT— COHTBACT  LXUTATION— VaUDITT. 
A  contract  for  an  interstate  shipment  of 
cattie  contained,  among  other  things,  a  iitipula- 
tion  that  an  setion  by  the  shipper  to  recover 
damages  because  of  injuries  and  delays  occur- 
ring during  the  transportatioD  must  be  com- 
meuoed  within  91  days  after  tiie  happening  of 
the  injuries  and  delays.  Jield,  that  toe  provi- 
sion is  not  nnreasonable  nor  invalid. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cfnt.^^g|^674-Bft6.  927,  828,  933-949;  Dea 


2.  Gabbixbs  ^»218— Dahaoss  to  Ihtsbbtatb 

SHIPUKNT — CONTBACT  LlltlTATIOW— WAIVM 

— Eotoppei.. 
Mere  negotiations  between  the  parties  as  to 
settlement  or  compromise  of  the  claim  did  not 
waive  the  contract  limitation  nor  estop  the  car- 
rier from  insisting  that  the  rt^t  to  sue  had 
been  lost  by  lapse  of  time. 

[Ed.  Note. — For  other  caaes,  see  Carriers, 
Cent  Dig.  IS  674-696,  927,  928,  933-949 ;  Dec. 
Dig.  «=»218.J 

Appeal  from  District  Court,  Labette 
County. 

Action  by  D.  D.  Ray  and  others,  partners, 
etc.,  against  the  Missouri,  Kansas  &  Texas 
Hallway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  defendant. 

W.  W.  Brown  and  James  W.  Reld,  both  of 
Parsons,  for  appellant  A.  D.  Neale,  of  Che- 
topa*  for  a[^>eUeeB. 

JOHNSTON,  C.  J.  This  action  was  before 
thia  court  cm  a  previous  appeal.  Bay  v.  BslU- 
way  Co.,  90  Kan.  244,  133  Pac.  847.  Two 
actions  were  wlglnally  brought  In  Justice 
court  by  plaintiffs  to  recover  damages  on  two 
shipments  of  live  stock  from  Blectra,  Tex., 
to  St.  Louis,  Bio.  The  actl<ui8  were  cons<^- 
dated  in  an  appeal  to  the  district  court, 
where  the  plaintiffs  were  successful,  and  on 
an  aweal  to  tbla  court  the  Judgment  at  that 
court  was  reversed,  and  a  new  trial  ordered. 
On  the  second  trial  the  plaintiffs  again  pre- 
vailed, and  the  railway  cranpany  appeals. 

[II  It  appears  that  on  or  about  October  22, 
1910,  plaintiffs  shipped  seven  cars  of  cattle 
from  Electra,  1^,  to  National  Stockyards 
at  East  St  Louis,  III.,  or  St.  Louis,  Mo.,  as 
the  destination  is  spoken  of.  Four  of  the 
care,  containing  102  head  of  cattle,  were  con- 
signed to  one  commission  firm,  and  the  other 
three  cars,  containing  74  bead  of  cattle,  were 
consigned  to  another  firm.  Contracts  cover- 
ing the  shipment  provided  for  the  filing  of  a 
verified  claim  for  any  damages  caused  by 
Injury  or  delay  within  30  days  after  the  hap- 
pening, and  that  any  suit  for  damages  should 
be  begun  within  91  days  after  the  happen- 
ing. It  appears  that  with  ordinary  handling 
the  cattle  should  have  arrived  at  destlnatlim 
In  time  to  have  been  marketed  on  October  2S, 
1910,  but  for  some  reason  did  not  arrive  until 
about  7  p.  m.  of  that  day,  causing  them  to  be 
marketed  on  October  26,  1910,  when,  it  is 
claimed,  the  market  price  had  fallen  10  cents 
a  hundred,  and  the  cattle  had  shrunken. 
Claims  were  presented  to  the  railway  com- 
pany by  the  commission  firms  In  behalf  of 
plalntltb  on  October  31  and  October  26,  1910, 
respectively,  for  the  loss  on  the  shipments: 
On  the  four-car  shipment,  $226.63,  comprising 
$123.67  for  "25  lbs.  per  head  excessive  shrink 
on  102  steers,  2,650  lbs.,  at  $4.86  per  cwt.," 
$0&71  for  "10<  per  cwt.  decline  on  98,710 
lbs.,"  and  $4.25  for  extra  feed  rendered  nec- 
essary; on  the  three-car  shipment,  $163.18, 
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comprlsta^  187-87  for  "25  lbs.  shrink  tax  74 
steers,  1,860  lbs.,  at  ¥4.76."  171.01  for  "10^ 
depredation  In  value  of  cattle  account  ap- 
pearance," and  ¥4.^  for  addltlMial  feed- 
The  railway  ctKopany,  after  Investigating  tbe 
gUUdu  for  some  time,  <^ered  to  pay  In  settle- 
ment of  the  farmer  $76.92,  and  of  the  latter 
¥92.47.  This  was  not  acc^jitable.  It  appears, 
to  plalntlffi^  and  this  action  was  begun.  De- 
fendant's demurrer  to  plaintiffs'  reply  was 
overruled,  and  on  the  trial  the  Jury  returned 
a  verdict  fox  plaintiffs  in  the  sum  of  $305.61. 
Defendant's  motion  for  a  new  trial  was  over* 
ruled,  and  It  now  appeals  from  the  judgment 
rendered  against  it 

The  principal  complaint  of  the  defendant 
is  that  a  recoveiy  was  permitted,  although 
ttie  shaping  contracts  expressly  provided 
that  any  action  for  damages  would  be  waiv- 
ed unless  It  was  begun  wlOiin  01  days  after 
the  Injury  was  sustained ;  that  the  alleged 
damage  was  sustained  on  October  26,  1910 ; 
but  that  the  actim  was  not  commenced  unUl 
S^ember  11,  1011.  Tbe  cattle  were  loaded 
at  Electra,  Tex.,  where  there  is  no  railroad 
agent,  and  what  th^  readied  Wichita  Falls, 
Tex.,  which  has  the  necessary  fadUtiei^  the 
contracts  were  signed  in  bdialf  of  tbe  id^- 
tlffs  the  pactieB  in  charge  of  the  cattle 
and  who  accompanied  them  to  St.  Louis. 
While  a  witness  stated  that  acme  one  at 
Wii^ta  Falls  told  the  representatives  of 
plaintiffs  to  Edgn  the  contracts,  and  that  they 
must  be  signed  before  the  train  went  out, 
there  Is  nothii^  in  tbe  record  showing  duress 
in  the  ffiroeutlon  ct  the  contracts,  and  it  is 
expressly  stated  that  fraud  ts  not  diarged  or 
relied  <»  by  the  plalntUb.  The  parses  used 
the  cfHitracts  as  transpcvtation  oa  the  trip 
to  Bt'  Louis,  and  nothing  is  found  In  the  tes- 
timony inoHiststent  with  their  validity.  The 
c<nitracts  being  valid,  and  the  shlinnent  being 
Interstate,  the  federal  law  controls,  and  un- 
der numerous  decisions  limitations  in  ship- 
ping contracts  like  those  in  question  are  held 
to  be  reasonable  and  valid.  Watt  v.  Hallway 
Co.,  90  Kan.  466,  135  Pac.  600;  Ray  v.  Rall- 
yfaj  Co.,  90  Kan.  244,  133  Pac.  847;  Mo., 
Kane.  A  Tex.  Ry.  v.  Harrlman,  227  U.  S.  657, 
38  Sup.  Ct  m,  57  L.  Ed.  680;  Adama  Bx- 
press  Co.  V.  Groninger,  226  U.  S.  401,  33  Sop. 
Ot.  148,  67  L.  Ed.  314.  44  L.  R.  A.  (N.  S.)  257 ; 
Kansas  Southern  Ry.  v.  Carl,  227  U.  S.  630, 
38  Sup.  Ct  301,  57  L.  Ed.  683 ;  Mich.  Cent 
R.  R.  T.  Yreeland,  227  U.  S.  60,  83  Sup.  Ct. 
192,  67  L.  Ed.  417,  Ann.  Cas.  1914C.  176.  The 
actkm,  as  we  have  seen,  was  not  brought 
within  91  days  after  the  loss  was  sustained, 
nor  until  320  days  after  that  time. 

[f]  It  is  Insisted  by  plaintiffs  tbat  com- 
pliance with  the  oonditicHi  limiting  tbe  time 
for  toljiglng  the  action  was  waived  by  the 
defendant  No  attempt  was  made  to  prove 
an  agreement  to  waive  the  limitation  nor  of 
any  intention  of  the  defendant  to  relinquish 
any  ri^t  it  had  under  the  shipping  contract. 
Waiver  is  largely  a  question  of  intention. 
There  is  no  waiver  unless  so  intended  by 


one  party  and  so  accepted  by  the  cAbar.  40 
Oyc.  261.  It  is  claimed,  -  howevtf,  that  de- 
fendant's statements  and  acts  ore  swdi  aa  to 
cBt^  It  to  Insist  on  tl^  an>licatl<»k  of  tbe 
limitation.  A  number  of  letters  were  ot- 
changed  between  the  parttes,  and  the  con- 
tention Is  that  the  atatnnents  thweln  ocm- 
talned  were  snCh  as  to  lead  the  plalntifra  to 
the  belief  that  the  requirement  that  on  ac- 
ti<m  upon  the  claims  must  be  brought.  If  at 
bU,  within  01  days  had  been  abandoned,  and 
that  a  strict  compliance  with  it  would  not 
be  insisted  cm.  It  may  be  assumed  that  tbe 
condition  can  be  waived,  and  also  Out  osw 
party  may  so  act  as  to  mislead  another,  and 
so  as  to  be  .estopped  to  say  that  nnuxmqrii- 
ance  with  the  condition  Is  a  bar  to  the  main- 
tenance of  the  action.  Here,  however,  flw 
letters  on  which  estoppel  la  rested  were  not 
written  until  long  after  the  stipulated  period 
of  limitation  had  expired.  The  time  b^n 
to  run  on  October  26,  1010,  and  the  first  let- 
ter of  the  defendant  touching  the  subject  and 
upon  whldi  a  claim  of  estoi^  Is  tested 
was  written  near  the  ead  of  the  following 
April,  and  at  thA  time  the  bar  was  com- 
plete, and  the  right  to  bring  tbe  action  had 
long  since  been  lost  The  subsequent  cor- 
respondence disclosed  a  dlq;)odtion  on  the 
part  of  the  defendant  to  investigate  the 
merits  of  the  clalma  and  to  settle  and  e<Hn- 
promise  so  much  of  than  as  were  deemed  to 
be  just,  but  nothing  Indicating  an  intentional 
relinquishment  of  any  of  the  rights  and  ad- 
vantages stipulated  under  the  contract.  The 
first  conimunlcatioa  from  defendant  was  a 
letter  written  on  November  5,  1010,  to  one 
of  the  commission  firms  who  bad  transmitted 
a  claim  to  it,  but  it  Is  no  more  than  an  ac- 
knowledgment of  the  receipt  of  a  claim  which 
was  made  In  behalf  of  tbe  plaintitte.  Th(> 
purport  of  subsequent  letters  will  be  stated. 
On  April  29, 1911,  a  letter  was  written  by  the 
auditor  of  the  company  In  response  to  one  by 
the  representative  of  the  plaintiffs  stating 
that  the  d^mdant  bad  taken  up  the  claims 
with  tbe  legal  department,  and  would  be  in  a 
position  in  a  few  daya  to  advise  as  to  set- 
tlement. On  May  20th,  in  response  to  an- 
other Inquiry  ha  which  it  was  stated  that  the 
claims  had  been  tamed  over  to  an  attorney, 
tbe  auditor  wrote  that  they  were  receiving 
attention,  and  would  not  be  unnecessarily 
delayed,  and  tbat  tbe  matter  had  been  re- 
ferred to  their  attorney  In  Kansas,  and  as 
soon  as  his  report  was  made  they  would  ad- 
vise plaintiffs  of  what  disposition  would  be 
made  of  the  clahos.  On  June  23,  19U,  the 
plaintiffs^  attorney  wrote  to  the  auditor  of  the 
defendant  that  the  claims  were  in  bis  hands 
for  adjustment,  and  tbat  unless  adjustment 
was  soon  made  suit  would  be  brought  there- 
on. It  was  further  stated  that  he  would  only 
wait  a  few  days  to  know  the  purpose  of  the 
defendant  On  June  29,  1911,  the  attorney 
for  tbe  plaintlDTs  again  wrote  with  respect  to 
the  claims,  stating  tbat  tbe  defendant  had  had 
them  under  consldemtlon  since  the  26tb  day 
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•of  last  OctobOT,  loog  eaoagti  to  hare  ascer- 
tained the  facta  and  determined  what  they 
proposed  to  do.  He  alao  added  that  he  ex- 
pected to  leave  bis  office  about  the  7th  day 
of  July  for  a  time,  and  that  be  must  know 
about  the  claims,  and,  if  settlement  was  not 
made  before  that  time,  ha  expected  to  Insti- 
tute suits  on  them.  In  July  the  auditor  of 
the  defendant  wrote  the  attorney  tot  platn- 
tltTs  In  respect  to  the  claim  for  $16S.13,  say- 
ins:  that  their  InveetlgatiOD  showed  the  claim 
to  be  excessive,  both  as  to  the  elirlnkage  of 
the  cattle  and  also  as  to  depredation  in 
valoe,  and  he  added: 

"We  are  willing  In  order  to  dispose  of  thia 
claim  and  avoid  any  further  contrcreray  to  al- 
low $92.47  in  full  settlement.  Kindly  advise  if 
we  aball  issue  voucher  in  favor  for  that  amount" 

On  July  3,  1911,  the  defendant  answered 
the  attorney  with  respect  to  the  claim  for 
$226.63,  stating  that  Investigation  had  not 
been  completed  as  to  that  shipment,  but  that 
they  were  handling  the  matter  by  wire,  and 
would  advise  SMuetblog  definite  as  to  the 
disposition  of  the  claim  In  the  near  future. 
On  July  18th  the  auditor  of  the  defendant 
wrote  in  respect  to  the  claim  for  $226.63,  say- 
ing that  the  bill  submitted  was  not  justlQed, 
that  the  company  was  willing,  In  order  to 
dispose  of  the  claim,  to  allow  a  reasonable 
shrink  together  with  extra  feed,  and  stating: 

"We  an  willing  to  aUow  $76,92  in  fuU  Mttla- 
ment  of  this  daun." 

The  statements  of  defendant  in  Its  corres- 
pondence with  the  plaintifts  Indicate  a  desire 
to  compromise  and  settle  the  dalma  even  aft- 
er the  rlg^t  to  sue  on  them  had  been  lost, 
but  the  statements  and  negotiations  about 
settlement  at  that  time  cannot  be  r^arded 
as  the  surrender  of  any  right  by  the  defend- 
ant or  the  waiver  of  a  bar  which  had  already 
fallen.  In  a  case  of  contract  limitatTw  as  to 
the  time  in  which  an  action  may  be  brought 
and  where  the  time  had  not  yet  expired  it 
has  been  held  that  negotiations  for  a  settle- 
ment win  not  have  the  effect  to  waive  the  time 
limit  nor  estop  a  party  from  asserting  that 
the  right  to  maintain  an  action  has  been  lost 
Oooden  v.  Amoskeag  Fire  Insurance  Co.,  20 
N.  H.  73;  Blanks  v.  Insurance  Co.,  36  La. 
Ann.  G&d;  McFarland  &  Steele  v.  Peabody 
Insurance  Co.,  6  W.  Va.  425;  Pbtenix  Ins. 
Co.  of  Broc^lyn  v.  Lebcber,  20  111.  App.  460; 
Metropolitan  Accident  Aas'n  t.  CUfttm,  63 
111.  App.  152. 

There  is  no  basis  for  a  claim  that  the 
plaintiffs  were  induced  to  postpone  the  com- 
mencement of  an  actlou  within  the  stipulated 
time  by  anything  said  or  done  by  the  defend- 
ant, as  none  of  the  letters  touching  the  sub- 
ject were  written  until  long  after  the  limi- 
tation had  expired.  The  last  letter  of  de- 
fendant relating  to  the  compromise  and  set- 
tlement was  written  on  July  18, 1911,  and  the 
suit  was  not  brought  until  64  days  after  that 
time.  If  the  letters  bad  been  written  before 
the  time  limit  had  expired,  and  had  been 
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such  aa  to  have  induced  plaintiffs  to  delay 
brii^ng  suit  until  after  the  stipulated  time, 
and  because  of  that  the  plaintiffs  had  become 
entitled  to  a  reasonable  time  after  the  final 
offer  made  by  defendant  to  begin  an  action, 
it  could  hardly  be  contended  that  the  action 
was  brought  in  a  reasonable  time  after  July 
18,  1911.  However,  the  limitation,  as  we 
have  seen,  was  not  waived,  and  the  right  to 
sue  was  lost  to  the  plaintiffs  in  91  days  after 
the  damages  were  sustained. 

Because  the  right  to  sue  had  been  lost  long 
before  the  action  was  brought,  the  judgment 
must  be  reversed,  and  the  canse  remanded, 
with  directions  to  enter  judgment  In  favor  of 
defendant  All  the  Justicei  ooncorrlng. 


McCLAIN  T.  MILLER  «t  al.    (No.  19549.) 
(Supreme  Court  of  Kansas.    June  12,  1910.) 

(ByUabua  fry  the  OourtJ 

iNDIAirS  ^s»23  —  RIOBT  TO  SkU.  OBOWING 

Ck)BK— "InTEBEST  IN  LiirD." 

A  member  of  the  Prairie  band  of  Pottawa- 
tomie Indians  can  sell  the  com  growing  on 
the  land  allotted  to  him  by  the  government,  and 
the  contract  of  sale  is  not  a  contract  touching 
the  land  or  any  interest  therein. 

[Bd.   Note.— For  other  cases,   see  Indianjib 
Cent  Dig.  S  15;  Dec.  Dig.  «=j23. 
_Por  other  deflnltlona,  Me  Words  and  niraaes. 
First  and  Second  Series,  Interest] 

Appeal   ttom   IMatrlct   Court  Jaduon 

County. 

Action  by  B.  O.  McClaIn  against  Robert 
Miller  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals-  Reversed,  with 
directions  to  enter  Judgment  for  plaintiff. 

M.  A.  Bender,  of  Holton,  for  appellant 
Crane  &  Woodbum  Bnw.,  ot  IBUdton,  tor  ap- 
pellees. 

MARSHALL,  J.  This  Is  an  ai^»eal  from  a 
judgm«it  granting  a  new  trial.  Patrick 
Mlsh-no,  a  member  ot  the  Prairie  band  ci 
Pottawatomie  Indiana  in  Jackatnt  county, 
Kan,  was  allotted  certain  lands  by  the  gor- 
emment,  and  held  the  same  under  a  trust 
patent  Written  permission  was  gtvw  him 
by  the  government  to  lease  his  allotment 
This  be  did  for  crop  rent  for  the  year  1912. 
Afterwards,  on  Hay  2S,  1012,  he  wAd  his  one- 
half  of  the  crop  to  the  plaintiff,  B.  O.  Hc- 
Olaln.  Later.  Mlsb-no  sold  the  com  to  de- 
fendant Coon^,  and  delivered  the  com  to 
hin^  aftw  It  was  severed  from  the  land. 
Cooney  then  sold  the  com  to  defendant  Mil- 
ler. The  defendants.  Miller  and  Cooney,  re- 
fused to  deliver  the  com  to  the  plaintiff  or  to 
pay  the  plaintiff  for  It  'the  court  granted  a 
new  trial  because  it  bad  refused  to  give  the 
instruction  requested  the  defradants  aa 
follows: 

"I  lostract  you  that  under  the  la'w  an  Indian 
holding  an  allotment  of  land  from  the  govern- 
ment cannot  make  a  valid  sale  of  the  crops 
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grovn  on  sach  iillotinent  imtO  after  they  have 
been  aevered  from  the  laud.  I  therefore  in- 
struct you  that,  if  at  the  time  it  is  claimed  by 
the  plaintiff  he  purchased  the  com  of  Mish-in> 
suc-fa  com  was  growinff  find  not  ftevered  from  the 
land,  the  attempted  sale  was  void." 

The  federal  statute  governing  tlie  right  of 
Mlsb-Do  to  sell  his  growing  corn,  If  there  Is 
any  statute  on  the  subject,  is  as  follows: 

"Sec.  5.  That  upon  the  approyol  of  the  allot- 
ments provided  for  in  this  act  by  the  Secretary 
of  the  Interior,  he  ehall  cause  patents  to 
issue  therefor  in  the  name  of  the  allottees, 
which  patents  shall  be  of  the  lecal  effect,  and 
declare  that  the  L'nited  States  goes  and  will 
hold  the  land  thus  allotted,  for  the  period  of 
twenty-five  years,  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  to  whom  such  allotment 
shall  have  been  made,  or,  in  case  of  his  decease, 
of  his  heirs  according  to  the  laws  of  the  state 
or  territory  where  such  land  is  located,  and 
that  at  the  expiration  of  said  period  the  United 
States  wilt  convey  the  same  oy  patent  to  said 
Indian,  or  his  heirs  as  aforesaid,  in  fee,  dis- 

!:harged  of  said  trust  and  free  of  all  charge  or 
ncumbrance  whatsoeTer:  Provided,  that  the 
President  of  the  United  States  may  in  any  case 
In  his  discretion  extend  the  period.  And  if  any 
conveyance  shall  be  made  of  the  lands  set  apart 
and  allotted  as  herein  provided,  or  any  contract 
made  touching  the  same,  before  the  expiration 
of  the  time  above  mentioned,  such  conveyance 
or  contract  shall  be  absolutely  null  and  void." 
Act  Feb.  8,  1887,  24  U.  S.  Stat.  c.  119,  S  5, 
p.  889  (Comp.  St  1913,  1  4201). 

Was  the  com,  when  it  was  sold  to  the 
plaintiff,  real  or  personal  property?  It  It 
wna  real  property,  the  Jndguieut  must  be  af- 
firmed, but  if  it  was  personal  property,  It 
must  be  reversed. 

It  ie  argued,  first,  that  growing  crops  are 
a  part  of  the  realty.  Under  some  conditions 
this  is  true;  and  under  others  It  is  not  true. 
The  defendants  contend  that,  as  between  ven- 
dor and  vendee,  the  sale  of  land  carries 
with  It  all  growing  crops,  nnless  there  Is  a 
reserration  of  such  crops.  Concerniug  this 
there  is  no  ground  for  dispute.  Smith  v. 
Hague,  2S  Kan.  246;  Babcock  t.  Dieter,  30 
Kan.  172,  2  Pac.  504 ;  Chapman  v.  Veach,  32 
Kan.  167,  170,  4  Pac.  100;  Garanflo  v.  Cooley. 
33  Kan.  137,  5  Pac.  766;  Beckman  v.  Slkes, 
35  Kan.  120,  123,  10  Pac.  592;  Goodwin  v. 
Smith,  49  Kan.  351,  31  Pac.  153,  17  L.  R.  A. 
284,  33  Am.  St  Rep.  373;  PoUey  v.  Johnson, 
52  Kan.  478,  482,  35  Pac.  8,  23  L.  B.  A.  25S ; 
National  Bank  v.  Beegle,  52  Kan.  709,  35 
Pac.  814.  It  la  also  argued  that  by  a  sale  of 
growing  crops  license  is  given  to  enter  on  the 
land  and  sever  and  take  the  crops  away 
when  mature.  This  is  the  established  law. 
The  defendants*  argument  must  fail,  unless 
growing  cro^»  are  a  part  of  the  land  on 
which  they  are  growing.  This  question  has 
been  disposed  of  by  this  court,  and  we  think 
by  the  Supreme  Court  of  the  United  States. 
In  Mabry  v.  Harp,  63  Kan.  398,  39  Pac.  743, 
this  court  said: 

"Annual  crops,  like  wheat,  which  are  the 
product  of  industry  and  care,  sown  by  the  own- 
er of  the  soil  or  his  tenant,  while  growing  and 
immature,  are  personal  property."  Syllabus 
par.  1. 


See,  also,  Caldwell  r.  Custard,  7  Kan. 
303,  307,  and  Polley  v.  Johnson,  supra.  In 
Brlggs  V.  United  States,  143  U.  8.  346,  12 
Sup.  Ct  301,  36  L.  Ed.  180,  184,  it  was  held 
that  a  sale  of  cotton  already  planted  takes 
effect  the  moment  the  crop  appears,  and-  that 
delivery  of  the  crop  is  not  essential  to  the  ti- 
tle. For  the  purpose  ot  improving  arable 
land,  an  Indian  may  cnt  timber  from  his 
allotment,  and,  after  the  timber  is  severed, 
sell  it  United  States  r.  Paine  Lumber  Co.. 
206  U.  8.  407,  27  Sop.  Ct  697,  51  L.  Ed.  1139. 

"The  great  weight  of  anthority  is  to  the  ef> 
feet  that  annual  crops  raised  by  yearly  labor 
and  cultivation  are,  although  unsevered  from 
the  soil,  to  be  regarded  as  personal  chattels  and 
capable  of  being  sold  by  oral  contract,  withoat 
regard  to  whether  the  crops  are  growing  or  ma- 
tured."   Note,  23  L.  R.  A.  (N.  S.)  1219. 

See,  alsff,  exhanstlve  note  on  "Sale  or 
Mortgage  of  Future  Ck^"  in  23  L.  B.  A. 
449-477. 

It  is  argued  that  because  an  Indian  allot- 
tee Is  unable  to  lease  his  allotment  without 
permission  from  the  government,  and  because 
a  verbal  sublease  by  the  leasee  of  the  Indian 
l8  Told,  It  follows  that  the  Indian  cannot  sell 
his  share  of  the  crops  grovting  on  the  al- 
lotment The  weakness  of  this  argument  Is, 
that  tlie  purchaser  from  the  Indian  Is  not  a 
lessee.  If  bis  purchase  la  void,  it  Is  not  be- 
cause he  has  leased  the  land  or  any  part 
thereof  or  interest  therein. 

We  must  conclude  that  Mlsh-no  had  tlie 
right  to  sell  his  share  of  the  corn  growing  on 
bis  allotmmt  It  follows  that  the  trial  court 
erred  in  granting  a  new  trial  for  failure  to 
give  the  instruction  requested. 

The  Judgment  Is  reversed,  and  the  district 
court  Is  directed  to  enter  judgment  on  the 
verdict  All  the  Justices  conmrrlny. 


KIRK  T.  FRATERNAL  AID  ASS'N. 
(No.  19Bia) 
(Suprone  Court  of  Kansas.    June  1%  1&16.> 

(Syllahua  hy  the  Court.; 

1.  iNsuBANca  ^>G0G— Beseeiciai.  Aid  As- 
sociation—VALiDixr  OF  Certificatb— DlS- 

ABILITT,  ■ 

A  fraternal  aid  association,  nnder  a  char- 
ter granted  in  1894  authorising  It  to  bestow  sul>- 
stantial  aid  upon  totally  disabled  members,  and 

under  section  4303  of  the  General  Statutes  of 
1909,  is  not  authoriBed  to  issue  a  certificate  pro- 
viding for  the  payment  of  a  specified  sum  to  the 
holder  thereof  upon  his  reaching  the  age  of  70 
years,  without  regard  to  whether  or  not  there 
18  any  disability,  and.  If  such  a  certificate  is  Is- 
sued, it  cannot  now  be  enforced  against  the  as- 
sociation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1837;  Dec.  Dig.  «=>69a.] 

2,  IHSUBANCS  «=9719— BBNIFICIAL  INBUBAHCK 
— RiGUT  TO  CiIANQE  BENEnTS. 

Where  the  bolder  of  a  beneficiary  certifi- 
cate in  a  fraternal  aid  association  agrees  in  his 
application  for  memberahiD  that  Us  contract 
shaU  be  governed  and  controlled  by  all  the  or- 
ders, rules,  and  regulations  of  the  order  then 
in  force  or  that  thereafter  may  be  enacted  by 
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the  cenenl  ecmncQ  of  the  aaBodation,  or  to 
submit  to  ell  the  penaltiea  therein  contained, 
and  tltat  the  application  shall  become  a  part 
of  the  contract,  the  association  has  authority 
to  change  the  benefitti  to  accrue  under  the  cer- 
tificate lo  as  to  make  them  eonCorm  to  the  char- 
ter of  the  association  and  the  laws  of  the  state. 

[Ed.  Xote. — For  other  cases,  see  Insurance, 
Cent.  Dig.  1 1855;  Dec.  Dig,  «=»719.] 

Appeal  from  District  Court,  Sumner 
Counter. 

Action  by  Mason  H.  Kirk  against  the 
Fraternal  Aid  Association.  From  a  Judg- 
ment for  plaintlfE,  defendant  appeals.  Se- 
Tersed. 

Kd.  T.  Hackney,  of  Wellington,  and  George 
B.  Allen,  of  Kansas  City,  for  appellant  W. 
W.  Schwlnn,  of  Wellington,  for  appellee. 

MABSHALL,  J.  Tbis  Is  an  action  to  com- 
pel payment  of  one-half  of  a  beneficiary  cer- 
tificate In  a  fraternal  beneficiary  assodatiou. 
Judgment  was  for  the  plaintifC.  The  defend- 
ant appeals. 

The  defendant  association  was  incorporat- 
ed In  1891.  Prior  to  that  time  it  existed  as  a 
Toluntary  association  of  Individuals.  The 
plalntifC  became  a  member  of  the  association 
and  the  holder  of  a  certificate  tberein  In  { 
March,  1893.  The  certificate  provides:  | 

"That  Mason  H.  Kirk   ♦   •   •   is  entitled 
to  participate  in  the  benefit  fund,   ♦       •   sub- 1 
ject  to  all  the  conditions  on  the  back  hereof, ' 
the  statements  made  in  bis  application,  •  «  *  [ 
and  all  the  provisions  contained  in  the  funda- , 
mental  laws  of  the  General  Council,  and  is  lia- 
ble to  forfeiture  if  said  member  shall  not  comply  | 
with  said  conditions  and  fundamental  laws,  and  ; 
with  such  by-laws  as  are  or  may  be  adopted  by  , 
the  General  Conocil  or  by  the  local  council  of 
which  he  is  a  member." 

The  condition  material  to  this  case  is  that : 
'If    the    member    holdine    this    certificate ' 
attains   the   Sjie  of  seventy  year^ 


• 

*  *  *  he  shall  be  entitled  to  receive'  one-half ; 
the  amount  which  would  have  accrued  in  the ' 
event  of  his  death.  *  •  •  At  the  expiration 
of  five  years  from  the  date  of  total  disability  the 
bolder  of  this  certificate  •  *  *  will  be  enti- 1 
tied  to  receive  •  •  •  one-half  of  the  amount  i 
which  would  have  accrued  to  Mb  beneficiaries  t 
in  case  of  his  death  at  safd  date,  provided  said ' 
total  disability  still  exists." 

The  material  parts  of  the  idalntifC's  applica- 
tion for  membership  lo  the  assodatloa  are 
as  follows: 

"1  hereby  aeree   •   ♦   •   that  I  will  be  gov- 
erned and  this  contract  shall  be  controlled  by 
oil  the  laws,  rules,  and  regolationa  of  the  order 
now  in  force,  or  that  may  hereafter  be  enacted ; 
by  the  General  Council  of  the  Fraternal  Aid  . 
Association,  or  submit  to  the  penalties  therein , 
contained.   *   *   *   I  further  agree  that  this 
application  ahall  become  a  part  of  the  contract 
between  me  and  the  Fraternal  Aid  Association." 

The  charter  powers  of  the  defendant  as- 
sociation are  as  follows: 

"1.  To  promote  fraternal  regard  among  all 
white  persons  of  sound  bodily  health  and  good  < 
moral  character,  who  are  socially  acceptable 
and  between  the  ages  of  eighteen  and  fifty-five 
years.    2.  To  bestow  substantial  aid  upon  to- ' 
tally  disabled  members,  and  tbe  widows,  or- ! 
phans,  hdrs.  and  devisees  of  deceased  members. ' 
8.  To  care  for  sick  and  distressed  manbers.   4. 1 


To  provide  for  weekly  indemnity  for  members; 
disabled  by  accident  and  provide  for  subatantiat 
benefits  for  widows,  orphans,  heirs,  and  devisees 
of  members  whose  deaths  result  from  accidental 
causes." 

In  1898  the  defendant  modified  Its  laws, 
and  provided  that  any  member  of  tbe  associa- 
tion who  attains  the  age  of  70  years,  and  who 
is  physically  disabled,  may,  at  his  election,  be 
paid  10  per  cent  of  the  amount  of  his  cer~ 
tlflcate  annually  for  10  years,  or  be  paid  one- 
half  the  amount  of  the  certificate  in  a  lump 
sum.  The  plaintiff  sought  to  recover  on  the 
certificate  as  Issued.  The  defendant  offered 
to  pay  under  the  laws  of  the  association 
as  they  now  exist.  Judgment  was  rendered 
on  a  demurrer  to  the  answer. 

The  defendant  contends:  First  that  the 
contract  sued  upon  was  and  Is  ultra  vires, 
wholly  void,  and  unenforceable  for  lack  of 
corporate  capacity  to  aesnme  or  make  an 
agreement  for  endowment  Insurance,  and 
that,  even  if  the  contract  for  endowment  In- 
surance was  vattd  and  binding  prior  to  March 
1,  1898,  it  then  became  wholly  Told,  unen- 
forceable,  and  illegal,  because  in  contraven- 
tion of  -  tbe  express  statute  law  of  the  state ;. 
second,  that  the  act  of  the  a380Ciatl<m  in  strik- 
ing out  the  endowment  clause  in  Its  outstand- 
ing certificates  was  clearly  vrithln  the  reserv- 
ed power  of  the  society,  reasonable  In  Its  na- 
ture, and  absolutely  necessary  to  be  made  to 
preserve  Its  existence  and  enable  It  to  carry 
out  its  lawful  promises  to  Its  members. 

[1]  1.  Was  the  contract  ultra  vires  the  cor- 
poration? The  charter  gives  power  to  bestow 
substantial  aid  upon  totally  disabled  members. 
The  contract  provides  ttiat,  if  the  member 
holding  the  certificate  Is  in  good  standing  as  a 
beneficiary  member  of  the  Fraternal  Aid  As- 
sociation and  attains  the  age  of  70  years,  h« 
shall  be  entitled  to  rec^ve,  etc.  Nothing  is 
said  In  the  certificate  ^bont  the  holder  be- 
ing totally  dlsaUed.  Is  it  presumed  that  a 
holder  of  one  of  these  nertlflcates  Is  totally 
dtsabled  when  he  rea<dies  the  age  of  70 
years?  S<»ne  persons  at  70  are  vigorous. 
Most  at  tiiem  are  able  to  perform  a  part  of 
tbe  woric  to  which  they  have  been  accustomed 
dorlBg  their  Uvee.  Sofoe  are  totally  disabled. 
It  does  not  necesBarUy  follow  that  because 
one  has  reached  the  age  of  70  years  he  Is 
totally  disabled.  The  charter  provides  for  the 
bestowal  of  substantial  aid  upon  totally  dis- 
abled members ;  not  upon  members  who  attalu 
the  age  of  70  years.  The  provision  of  the 
c<HitraCt  providing  that  if  the  member  attains 
the  age  of  70  years  he  shall  be  entitled  to  re- 
ceive  certain  payments  therein  set  forth  Is 
outside  the  powers  conferred  by  the  charter. 
Boyd  et  al.  v.  Southern  Mutual  Aid  Associa- 
tion, 145  Ala.  167,  41  South.  164;  Bockhold 
T.  Canton  Masonic  Mutual  Benevolent  As- 
sodatiou, m  lU,  440,  21  N.  E.  794,  2  U  B.  A. 
420 ;  McCartney  v.  Supreme  Twt  K.  of  the 
M.,  132  111.  App.  15 ;  Dunkley  and  Another  T. 
Harrison,  Bfi  U  T.  N.  S.  660,  61  J.  P.  788. 
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The  statute  of  this  state  provide  tbat  fra- 
ternal baufldarr  asaodaUons  shall  make  pro- 
Vislon  for  the  payment  of  benefits  In  case  of 
death,  and  may  make  prorlidon  for  the  pay- 
ment of  bmeflts  bi  case  of  si<&ne88,  tempor- 
ary or  permanent  disability,  dttaer  as  a  re- 
unlt  of  disease,  accident,  or  old  age ;  provided 
that  the  period  at  life  at  which  payment  of 
physical  disability  benefits  on  account  of  old 
age  commences  shall  not  be  under  70  years. 
Gen.  8t  1909,  1  4303.  This  statute  does  not 
in  terms  permit  the  paymwt  of  any  sam  to 
the  h<dder  of  a  certificate  upon  bis  reaching 
the  age  of  70  yean.  In  addition  to  reachii^ 
that  age,  he  must  be  ^ther  temporarily  or 
permanently  disabled  by  reason  of  his  age. 
The  certificates  Issued  by  the  aeso^tion  must 
be  those  authorized  by  the  statute,  or  they 
cannot  be  enforced.  The  certificate  Issued  by 
the  defendant  in  this  case  provides  for  pay- 
ment upon  the  holder's  attaining  the  age  of  70 
years,  without  regard  to  disability.  The  sta- 
tute does  not  authorize  this  payment.  Walk- 
er Commissioner  of  Insurance,  103  Mich. 
344,  61  N.  W.  512;  Calkins  t.  Bump,  120 
Mich.  336,  343,  79  N.  W.  401 ;  State  ei  reL  Su- 
Iireme  Lodge  T.  Orear,  144  Mo.  157,  45  S.  W. 
1081 ;  State  ex  rel.  v.  Vandiver,  213  Mo.  187. 
Ill  S.  W.  911,  15  Ann.  Cas.  283.  Bearing  on, 
and  cloaely  related  to 'the  question  under  dis- 
cussion, are  OUlam  v.  Dale,  60  Kan.  362.  76 
Pac.  861 ;  PUcher  t.  Puckett,  77  Kan.  284, 
94  Pac.  132,  17  L.  R.  A.  (N.  S.)  1083;  Bolce 
V.  Shepard,  78  Ean.  308,  96  Pac.  485 ;  Mod- 
em Woodmen  v.  Comeaux,  79  Kan.  493,  101 
Pac.  1,  25  L.  B.  A.  (N.  S.)  814,  17  Ann.  Cas. 
865;  Johnson  v.  United  Workmen,  91  Kan. 
314,  137  Pac.  1190,  50  U  R.  A.  (N.  S.)  46L 

It  is  argned  tbat  the  association  is  estopped 
to  deny  the  validity  of  this  one  condition  of 
the  certificate  sued  on.  The  certificate  was  Is- 
sued by  a  voluntary  association,  and  was  valid 
at  the  time  it  was  Issued  February  6,  1893. 
February  17, 1894,  the  association  voluntarily 
Incorporated,  and  under  its  charter  It  did  not 
have  authority  to  issue  this  certificate.  Later 
stIU  chapter  23  of  the  Laws  of  1898  was  en- 
acted. This  statute  does  not  authorize  the 
association  to  contract  the  obligation  contain- 
ed in  the  certificate  sued  on.  After  the 
passage  of  this  act  the  aasodation  amended 
its  by-law  governing  this  certificate  so  as  to 
make  its  beneficiaries  correspond  to  those 
named  in  the  act  Of  this  amendment  the 
plaintiff  was  f>ully  notified  and  advised.  He 
continued  to  pay  his  asses^ents.  He  had 
valuable  rlgbts  under  his  certificate  and  the 
by-laws  as  amraded.  These  rights  still  exist 
He  consented  to  the  change  in  the  by-laws 
when  he  signed  his  application  for  member- 
ship In  the  association.  Under  these  clrcum- 
stanooa,  we  do  not  think  the  defendant  is 
estopped  to  urge  the  invalidity  of  this  portion 
of  this  certificate. 

[2]  2.  l^ere  remains  one  further  question 
for  discussion — the  right  of  the  association 


to  amend  its  by-laws  govsmlng  Its  old  ase  Ua- 
btlily.  We  must  again  call  attention  to  tlie 
right  reserved  In  the  certificate  and  to  the 
consent  given  In  the  application  to  change  tbe 
by-laws.  Tinder  Miller  t.  National  Council,  69 
Kan.  234,  76  Pac.  830,  Maccabees  v.  Nelson, 
77  Kan.  629,  05  Pac.  1052,  and  Moore  v.  An- 
nuity Association  (Kan.)  148  Pac.  081,  decid- 
ed last  month,  the  defendant  had  authority 
to  change  its  by-laws  thereby  cMnging  the 
benefits  to  aocroe  to  tbe  plointltt  under  his 
certificate.  Espedally  is  13ils  true  where 
the  changes  ate  made  so  as  to  make  the  by- 
laws correspond  with  the  laws  of  the  state 
in  regard  to  beneficiaries. 

The  defendant  orgoes  that  this  ease  Is  con- 
trolled by  Hart  v,  Annnlty  Aas'n,  86  Kan. 
318,  120  Pac.  863.  Ann.  Oas.  19180,  672,  and 
not  hy  Miller  v.  National  Gooncfl.  supra.  In 
*Hart  V.  Annui^  Asflfn,  8U{ira,  ttie  cerUficote 
had  been  fully  paid  up  before  th«e  was  any 
change  in  the  by-laws  govwnlng  that  obT' 
tificate.  In  the  present  case  the  cdumge  in 
the  by-laws  govemlDg  tbe  certlfleate  was 
made  14  years  before  the  benefldory  be- 
came 70  years  of  age. 

The  Judgment  Is  reversed.  The  demurrer 
should  be  overruled,  and  the  cause  proceeded 
with  as  herein  indicated.  All  ttw  Justtoes 
concurrii^. 


CITY  OF  COLUMBUS  v.  AMERICAN  OAS 

GO.  (No.l9e90.)t 
(Supreme  Court  of  Kansas.    June  12,  1915.) 

(Svllabua  by  the  Court.) 

Gas  $=>14— Gas  Coupant-— Acobftamct  Of 

Fbanchisk— Limit  on  Powebs. 

A  gas  company  which  accepts  the  terma  of 
a  francnise  ordinance  expressly  providiDg  that 
a  certain  specified  rate  sbaU  not  be  exceeded, 
and  authorizing  the  shutting  off  of  gas  from  an; 
consumer  in  arrears  for  a  longerperiod  than  16 
days,  has  no  right  to  require  a  fo  deposit  or  to 
add  a  penalty  of  6  cents  a  thousand  cubic  feet 
for  nonpaymest  by  a  certain  time  in  tbe  montib. 

[Ed.  Note.— For  other  cases,  see  Gas,  Gent 
Dig.  H  10,  U;  Dec  Dig.  «=»14.] 

Appeal  firom  District  Court,  Cherokee 
County. 

Action  by  the  City  of  Columbus  a^lnst  thh 
American  Gas  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed, 
with  directions  to  modify, 

S.  li.  Walker,  of  Columbus,  for  appellant 
Sapp  &  Wilson  and  T.  T.  Burr,  all  of  Galena, 

for  appellee. 

WEST,  J.  This  was  a  suit  by  the  city  to 
enjoin  tbe  gas  company  from  exacting  charg- 
es in  excess  of  those  permitted  by  the  fran- 
chise and  ordinance.  Section  2  of  the  ordi- 
nance contained  an  express  provision  that 
the  rate  for  natural  gas  should  not  exceed 
25  cents  for  1,000  cubic  feet ;  another  that 
tbe  company  should  furnish  free  to  the  city 
natural  gas  for  light  and  heat  in  all  dty  pub- 
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He  boUdlnCB;  anotiier  that  Om  ooapfttty 
dKmld  bare  tbe  il^t  to  shut  off  gas  from 
any  coDBumer  In  arrears  for  a  hmger  period 
than  16  days.  It  appeared  that  tho  company 
was  Hiftrging'a  mlnlmwm  rate  of  60  oeata  « 
month,  although  no  gu  was  need,  and  this 
was  enjoined  by  the  court.  Tbe  company  at 
so  reanlred  cittaena  to  dqwslt  9S  where  gas 
was  installed  for  the  pacpose  of  securing 
pvrment  of  gas  bills.  It  was  also  adding  a 
peua^  of  6  cents  a  thoosand  on  all  biUs  not 
paid  hy  the  10th  of  the  month.  llieBeVBand 
5  cent  leqiilrcmentB  were  by  flie  court  htild 
reasonable,  and  the  dty  appeals. 

Tbe  familiar  means  used  by  public  serriOft 
companies  famishing  gas,  water,  or  cHectrlo- 
ity  to  secure  prompt  payment  are  tbe  re-. 
Qoirement  of  certain  deposits,  a  charge  for 
meter  serrtce,  a  minimum  charge,  ereu  when 
DO  product  i»  used,  a  penalty  for  nonpay- 
ment, and  the  shutting  olf  of  the  supply. 
When  tbe  gas  company  made  Its  contract 
with  the  city,  it  was  doubtless  familiar  with 
these  means  ordinarily  employed  to  Insure 
the  collection  of  a  legal  or  proper  charge^  but 
the  only  one  of  these  mentioned  in  the  ordi- 
nance was  the  provision  that  the  company 
should  have  the  right  to  shut  off  all  gas  from 
any  consumer  In  arrears  for  a  longer  period 
than  IS  days.  No  mention  was  made  of  a  de- 
posit, a  minimum  charge  or  a  penalty  for 
non[>ayment.  The  agreement  to  furnish  free 
gas  for  light  and  heat  in  all  city  public  build- 
ings was  not  shown  to  have  been  violated,  as 
the  stipulation  or  admitted  facts  did  not  show 
that  tbe  room  in  qnestlou  or  tbe  portion  oc- 
cupied by  the  dty  conld  r^tftilly  be  deemed 
a  dty  public  building. 

Instances  d  judicial  consideration  of  sim- 
ilar charges  have  usually  been  those  Invcdv- 
ing  only  tbe  reasonableness  of  regulations  by 
mnnidpalltles  or  other  public  service  corpo- 
rations, and  not,  as  in  this  case,  the  sole  mat- 
ter of  contract  right  In  a  general  way  tbe 
law  is  settled  that  such  cwnpanles  are  re- 
quired to  supply  all  patrons  without  parti- 
ality or  discrimination,  and  may  make  rea- 
sonable relations  to  insure  full  and  prompt 
payment,  althon^  ^ho  courts  have  differed 
somewhat  as  to  the  reasonableness  of  certain 
means  employed-  Shlras  v.  Ewlng,  48  Kaiu 
170,  29  Pac.  320;  Cooper  v.  Goodland,  80 
Kan.  121. 102  Paa  244 :  note,  23  U  R.  A.  (N. 
8.)  410;  State  v.  Sedalla  Oas  Light  Co.,  84 
Uo.  App.  601 ;  Albert  v.  Davis,  49  Neb.  579, 
68  M.  W.  946;  OesUgbt  Co.  v.  Cedar  Rapids. 
144  Iowa,  426, 120  N.  966,  48  U  R.  A.  (N. 
8.)  1026, 1S8  Am.  8t  Bep.  299, 809,  SIO;  Smith 
T.  Gapitsl  Oas  Co,  182  CaL  200,  64  Pac.  268. 
64  Ia  B.  A.  760;  note^  61  U  B.  A.  112  et  seq. ; 
State  ex  reL  Hallett  v.  Seattle  Lighting  Co^ 
60  Wash.  81, 110  Pac  799,  SO  U  B.  A.  <M.  8.) 
4S32,  and  note;  Seaton  Ca  t.  Idaho  Springs 
Co.,  49  Goto.  122,  m  Pac.  834,  S3  Ia  B.  A. 
(N.  8.)  1078.  and  note;  Hatch  v.  Crasomers* 
Oa,  Ltd.,  17  IdahOk  204,  104  Pac.  670^  40  L. 
B.  A.  (N.  8.)  263,  and  note.  Among  the  fbre- 


going  aatboritlee  may  be  found  discussed 
and  dedded  many  phases  of  the  relations 
and  obligations  of  cfsnpanles  and  municipali- 
ties st^iiying  to  their  patrons  the  products 
already  mentioned.  A  few  dedsions  more  di- 
rectly In  point  may  be  briefly  noticed. 

In  LoolsvUle  Gas  Oa  v.  DuIsa^  &  Alex- 
ander. Same  v.  Stone,  100  Ky.  406,  88  8.  W. 
703.  86  a  A.  126,  tbe  <AiBrter  of  the  com- 
pany find  the  price  at  "not  to  exceed  oae 
dMlar  and  thirty-five  cents  for  ime  thoussnd 
enblo  fe^  less  a  discount  of  five  cuts  per  one 
thousand  cable  feet,  to  all  persons,  including 
the  dty,  except  as  to  street  lamps,  paying 
their  UUs  within  five  days  after  same  are 
doe."  The  company  attempted  to  charge  a 
meter  rent  and  to  niAold  the  same  as  a  rea- 
8<Hiable  rule  and  regnlatlott  Intended  to  ap- 
ply except  to  small  and  infreanent  naer^  but 
the  court  said: 

"Tbe  company  can  only  diarge  for  the  quan- 
tity it  actually  furnishes,  and,  to  ascertain  wbat 
it  furnisbes,  it  must  measure  it — how,  the  con- 
sumer does  not  care,  so  it  Is  measured  correct- 
ly. The  appellees,  therefore,  are  entitled  to 
have  their  gas  furnished  to  them  already  meas* 
ured ;  and  for  it  so  measured  they  can  be 
made  to  pay  at  the  price  of  81:36  per  l,O0O  feet 
and  no  more."  100  Ey.  406^88  &  W.  704,  86 
L.  R.  A.  125. 

It  was  further  said  that,  if  tbe  price  were 
not  restricted  in  tbe  organic  law  of  tbe  cor- 
poration, tbe  question  of  reasonableness 
might  arise,  but  that  presumably  tbe  com- 
pany wag  aware  when  It  obtained  its  dmr- 
ter  that  there  would  be  small  consumers  as 
well  as  large  ones,  but  that  it  did  not  on  that 
account  reject  the  charter  or  retain  the  right 
to  add  to  Hie  pries  of  the  small  oonsnmer's 
bilL 

Xn  Capital  Gas  *  Electric  Light  Oo.  v. 
Gaines,  49  S.  W.  462,  20  Ky.  Law  Rep.  1464,. 
tbe  contract  between  tbe  dty  and  tbe  compa- 
ny provided  that  private  consumers  should 
be  supplied  with  gas  at  a  rate  not  to  exceed 
^  a  thousand  cubic  feet,  and  It  was  held 
that  the  company  had  no  right  to  require 
payment  of  meter  rent  In  addUion  tbereto. 
Bvidence  of  usage  so  to  do  was  held  inad- 
mlssable ;  such  usage  being  inconsistent  witii 
tbe  contract. 

The  Appdlate  Division  of  the  Supreme 
Court  of  New  York,  in  tbe  City  of  Buffalo  v. 
Buffalo  Gas.  Co.,  81  App.  Div.  606,  80  N.  Y. 
Supp.  1003,  held  that,  under  a  statute  pro- 
viding that  no  gaslight  corporation  should, 
diarge  or  cdlect  rent  on  its  meters  In  ^- 
ther  a  direct  or  indirect  manner,  It  was  un- 
lawful to  make  or  enforce  a  service  charge 
to  the  consomer  based  on  the  capadty  of  tbe 
meters  which  It  called  a  minimum  gas  serv- 
ice bill,  whidk  meant  that  in  case  ot  a  con- 
sumer  who  did  not  use  iq>  to  a  certain  limit 
of  gas  a  month  a  charge  would  be  made  out- 
side of  that  amount  fixed  for  the  gas  itself.. 
At  the  dose  of  the  opinion  it  was  soggested 
that  the  ebai^  was  vidiintarlly  fixed  by 
agreement,  and  that  it  conld  not  have  baat- 
forgotten  when  this  was  done  that  some  peo^- 
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pie  would  iake  bo  smaU  a  qnantlt?  of  gas 
that  It  woakt  make  their  bustness  undesir- 
able and  unprofitable,  and  "jiresumaUy,  as 
a  cmdltion  of  securing  from  the  municipality 
certain  tights  and  privileges,  a  schedule  ot 
rates  was  adopted  wblcli,  taking  Into  account 
the  entire  boalness,  would  yield  adequate  re- 
turns In  the  way  of  profits."  81  App.  Dir. 
COe,  80  N.  T.  Supp.  1006. 

In  Montgomerr  .1*.  A  W.  P.  Co.  v.  Watts, 
165  Ala.  370.  61  South.  726,  26  L.  B.  A.  CN. 
S.)  UOO,  138  Am.  St.  Rep.  71,  It  was  decided 
that  a  gas  company  whose  rates  are  fixed  by 
the  municipality  cannot  charge  a  meter  rent 
wheat  ccmsnmptlon  does  not  reacii  a  certain 
limited  amount  eatb  month.  It  was  said  In 
the  opinion  that  the  dedsUms  are  not  in  har- 
mony on  this  question,  but  that  the  cases 
which  generally  jnatlfy  sudi  a  charge  are 
based  upon  ordinance  or  contracts  worded 
differently  from  the  one  under  consideration 
or  upon  general  prlndples,  without  regard  to 
any  contract. 

"However,  the  ordinance  constitutes  the  char- 
ter of  the  company,  and  the  contract  between  it 
and  the  tAty  is  for  the  benefit  of  the  citizens; 
and  the  reasoniDg  of  the  cases  which  deny  such 
right  to  the  company  under  like  circumstanceB 
commendB  itaelf  to  our  judgment  *  *  *  If 
the  company  desired  the  privilege  of  chaj^^iug 
more  in  certain  cases,  ft  should  have  had  a  pro- 
vision to  that  ^ect  inserted  in  the  ordinance 
before  It  accepted  the  same."  I(i5  Ala.  ^72, 
373.  61  South.  727.  26  L.  B.  A.  (N.  S.)  1100, 
13S  Am.  St.  Bep.  71. 

Phelan  v.  Boone  Gas  Co.,  147  Iowa,  626, 
126  N.  W.  208,  31  U  B.  A.  (N.  S.)  310,  In- 
volved the  right  of  a  gas  company  to  enforce 
a  rule  requiring  security  from  imknown  or 
Irresponsible  consumers  before  undertaking 
to  serve  them,  but,  it  appearing  that  the  Im- 
posltlon  was  not  attempted  in  good  faith, 
the  reasonableness  of  the  rule  was  not  pass- 
ed upon.  Id  a  footnote  It  Is  said  to  be  fully 
settled  that  regulations  exacting  payment  in 
advance  in  reasonable  amounts  or  deposits 
for  security  may  be  enforced,  but  the  cita- 
tions are  largely  of  cases  In  whlcdi  the  mat- 
ter of  aMding  a  contract  was  not  an  ele- 
ment 

In  State  ex  rel.  MacMahon  v.  Indepeudent 
TeL  Co.,  59  Wash.  166,  109  Pac.  366,  31  L. 
B.  A.  (N.  S.)  329,  the  establishment  in  the 
franchise  of  a  telephone  company  of  a  maxi- 
mum monthly  rental  was  held  not  to  prevent 
Its  requiring  that  the  rentals  be  paid  in  ad- 
vance, and  that  an  additional  charge  be  met 
if  not  paid  before  a  specified  day  each  monUi, 
the  latter  provision  beii^  upheld  as  a  regula- 
tion to  insure  prompt  payment  at  the  estab- 
lished rate,  from  which  portion  of  the  opin- 
ion one  of  the  justices  dissented.  In  a  note 
this  is  said  to  be  the  first  case  in  which  this 
question  of  addltitmal  charge  has  been 
raised. 

With  all  the  well-known  means  of  enforc- 
ing prompt  i>ayment  available  for  sugges- 
tion and  adoption,  the  company  contracted 


Mth  the  anfl  accepted  tis  f^andiiM  on  a 
baslH  ot  Charging  its  conmmers  no  more  tlian 
the  rate  apedfied.  By  leqolrlDg  a  deposit  of 
f6  from  eadi  patron  a  fond  would  he  creat- 
ed the  interest  on  which  would  be  of  value, 
adding  materially  to  the  income  arising  firom 
the  contract  rate,  .and.  of  course,  an  addi- 
tion of  6  cents  a  thoosand  for  nonpayment  at 
a  certain  time  in  nxnith  la  plainly  an  ad- 
ditional diarge,  and,  while  both  of  audi  r^- 
ulatlons  m^t  well  be  deemed  reasonable  in 
the  absence  of  an  express  limitation,  the 
prindple  was  wdl  stated  in  City  of  Wlnfleld 
T.  Water  Go.»  61  Kan.  70.  86,  82  Pac.  663, 
067: 

"We  hardly  see  how  tiie  water  company,  by 
any  mere  regulations  of  its  own,  could  impose 
upon  the  citizens  higher  rates  for  the  use  of 
water,  or  more  burdensome  terms,  than  are  pro- 
vided for  in  the  ordinance." 

This  view  seems  in  consonance  with  the 
clear  terms  of  the  ordinance,  and  finds  suT- 
ficient  support  In  the  auUioritles  to  justify 
the  conclusion  that  the  $6  deposit  and  S-cent 
penalty  were  improperly  required  and  im- 
posed. 

The  cause  Is  therefore  reversed,  with  di- 
rections to  modify  the  decree  in  accordance 
herewith.  All  the  justices  concurring. 


PACKABD  et  al.  v.  PACKABD  et  al. 

<No.  19271.)  t 

(Supreme  Court  of  Kansas.    June  12,  1816.) 

(Syllabua  bp  th*  CottrtJ 

1.  Descent  ahd  DzsraiBimoir  «a»116-— Fnx- 

BUMPTION  OF  "ADVAHCEUENT"  —  EVJDENCB 

m  Bebuttal. 

The  presumption  that  a  grant  of  80  acres 
from  B  father  to  a  minor  son  was  an  advance- 
ment may  be  overcome  by  surrounding  circum- 
stances, and  by  parol  evidence  of  statements 
made  by  the  father  either  before  or  after  the 
grant,  following  Martin  v.  Sbumway.  89  Kan. 
892,  132  Pac.  993  (ating  Words  and  Phrases, 
Advancement). 

[EA.  Note.— For  other  cases,  see  Descent  and 
D&tribution,  Cent  Dig.  i  Dec.  Dig.  ^ 

2.  Descent  ano  IhsTBiBtmoN  4»116— Pbb- 

SUMPTION  OF  ADTANmfEETT— BVXnUfOB  TO 

Bbbut. 

The  presumption  that  a  grant  of  90  acres 
from  a  father  to  two  minor  children  was  an  ad- 
vancement may  be  overcome  by  surrounding  cir- 
cumstances and  by  parol  testimony  of  a  district 
judge  who  divorced  their  father  and  mother  and 
who  influenced  the  father  to  deed  the  property 
direct  to  them  for  their  support,  malnt«iance, 
and  education,  rather  than  to  tbelr  mother, 
whom  he  thought  an  unfit  person  to  hold  the 
title. 

[Kd.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  426 ;  Dec  Dig.  ^ 

lis.] 

3.  Descent  and  DisTBreunoN  ^=»115— Pbb- 
suHPTioN  or  Advancement  —  Evidence  to 

OVEBCOHE, 

Id  this  state,  the  presumption  that  a  gift 
by  a  father  to  his  child  is  Intended  as  an 
advancement  is  not  statutory,  but  Is  merely  a 
rule  of  law  adopted  by  the  courts  In  furtheraooe 
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«f  «a  MnitaUa  dMsion  <tf  Ua  inoMt^  amcmi^  i 
his  children,  and  this  premuDptuMi  mould  not  be ' 

so  strung  or  bo  bard  to  overcome  as  to  bring 
about  the  inequitable  result  which  such  pre- 
sumptim  was  intended  to  prevent 

[Ed.  Note.— otfaar  caaiK  bm  DMcwt  and 
Distributitm,  Gbot.  Dig,  {  426;  Doe.  D£e.  «!3» 
HZ.] 

Appeal  from  District  Court,  Dlcklnaon 
County. 

Action  by  Anita  P.  Packard  and  others 
against  Clarence  B.  Packard  and  others. 
Prom  a  judgment  for  plaintiffs,  defendants 
appeal.  Alflrmed  in  part,  and  reversed  in 
part  and  remanded. 

W.  S.  Boark,  of  JoncUon  Cits,  aad  C.  E. 
BrUgtk,  ot  AhfleDet  for  app^nta.  Hani  A 
Hard  and  a  S.  Crawford,  all  of  Abilene,  for 
appellees. 

DAWSON,  J.  This  is  an  appeal  which  in- 
Tolves  the  law  relating  to  advancements  made 
by  a  parent  to  three  of  his  children  and  a 
consideration  of  the  pertinent  facts  which  de- 
tertulne  whether  certain  conveyances  made 
to  them  in  their  early  childhood  were  out- 
rlgbt  gifts  or  adrancemeuts  to  be  charged 
against  them  in  the  divisioa  of  their  father's 
estate.  The  litigants  are  the  children  of  An- 
gust  Packard ;  the  plaintiffs  were  bom  of  one 
mother,  and  the  defendants  of  another.  Au- 
gust Packard  lived  for  many  years  in  Dick- 
inson county.  He  was  an  ignorant  aud  curl* 
oos  man,  but  he  seems  to  have  been  a  money 
maker  and  had  a  talent  for  accumulating 
land.  He  had  a  wife  and  four  children  and 
was  divorced  from  her  about  25  years  ago; 
and  when  divorced  the  court  gave  this  wife 
about  300  acres  of  his  land.  Soou  afterwards 
a  man  and  wife  named  Mr.  and  Mrs.  Mott 
came  to  live  with  Packard.  Later  Mott  dis- 
appeared, and  Mrs.  Mott  continued  to  live 
with  him.  In  time  a  child,  Clarence,  was 
bom  to  Packard  and  this  woman,  and  three 
or  four  years  afterward  another  child,  Blmer, 
was  born.  About  that  time  be  married  Mrs. 
Mott,  and  afterwards  a  little  girl,  Pearl,  was 
bom.  The  first  wife  and  her  family  lived  not 
far  away  on  the  land  awarded  to  her  by  the 
court.  When  Clarence  was  a  very  small  boy, 
his  half-brother  accidentally  diopi>ed  off 
three  of  Clarence's  fingers.  The  father  took 
this  very  modi  to  heart.  Clarence  was  his 
favorite  child,  and  be  grieved  over  It  be- 
caose  the  bc^  would  not  be  able  to  be  a  farm- 
er, and  be  wanted  to  give  bim  an  education 
and  "make  him  even  with  the  balance  of  the 
diUdren."  So  he  procured  80  acres  of  land 
for  Clarence  and  caused  a  deed  to  be  made 
directly  to  bim  when  he  was  a  very  small 
child.  A  few  years  later,  and  while  Blmcr 
and  Pearl' were  still  quite  young,  Mrs.  Mott 
Packard  brought  suit  against  Packard  for 
divorce.  During  the  divorce  trial,  and  after 
the  evidence  was  concluded,  but  before  the 
court  gave  its  Judgment,  the  father  deeded 


to  Blmat  and  Pearl  about  90  acre«  of  Uttd, 
providing  that  the  rents  and  prt^ti  on  the 
land  should  go  to  tbelr  mother  until  Blmer 
was  21  yean  old  and  thereafter  onfr-taalf  the 
rents  and  looflts  should  go  to  tbelr  mother 
until  PmtI  was  18  years  old.  When  this  coor 
veyance  was  effected,  the  final  judgment  and 
journal  entry  In  the  divorce  case  were  mode 
awarding  Mrs.  Packard  67  acres  of  land. 
Tlie  years  passed,  and  Packard  died  without 
a  wllL  The  children  of  the  first  wife  brought 
suit  in  partition  for  a  division  of  the  prt^ 
crty,  and  alleged  that  the  80  acres  of  land 
given  to  Clarence  and  the  90  acres  of  land 
given  to  Elmer  and  Pearl  were  advancements 
and  should  be  charged  against  them  in  the 
division  of  the  estate.  PlalntlCFd  also  allied 
that  Blmer  was  not  an  acknowledged  son. 
That  last  contention  was  groundless,  and  the 
trial  court  very  properly  disposed  of  It.  How- 
ever, the  trial  court  held  that  these  lands 
were  advancements  to  these  children  to  be 
taken  Into  account  in  the  dlvltiilon  of  the  es- 
tate. From  such  decision  the  defendants  have 
appealed. 

[t]  The  Legislature  has  covered  the  sub- 
ject of  advancements  very  briefly.  The  stat- 
ute merely  provides  that  property  which  has 
been  given  by  way  of  advancement  shall  be 
charged  against  the  heir  when  the  estate  Is 
divided.  Gen.  Stat  1909,  f8  2959,  2900.  It 
does  not  prescribe  how  the  fact  of  an  ad- 
vancement shall  be  determined,  nor  on  whom 
should  fall  the  burden  of  proof.  Neither  has 
the  subject  provoked  much  litigation  in  this 
court.  The  principal  cases  are:  Brook  v. 
lAtlmer,  44  Kan.  431,  24  Pac.  946,  11  L.  H. 
A  805,  21  Am.  St  Bep.  292;  Johnson  v. 
Eaton,  51  Kan.  70S,  33  Pac.  597 ;  Goodnough 
V.  Webber,  75  Kan.  209,  88  Pac.  879;  Plow- 
man V.  Nicholson,  81  Kan.  210,  105  Pac.  692, 
106  Pac.  279 :  Bums  v.  Burns,  87  Kan.  19, 123 
Pac.  720;  Martin  v.  Sbumway,  89  Kan.  892, 
132  Pac.  993. 

In  Brook  V.  Latimer,  44  Kan.  432,  24  Pac. 
946,  the  court  commented  on  the  fact  that  our 
statutes  established  no  rnle  of  evidence  by 
which  the  fact  of  advancement  can  be  shown. 
An  examination  of  authorities  shows  a  direct 
confilct  as  to  the  burden  of  proof.  Thus  In 
14  Cyc.  164.  it  is  said; 

"The  donor  must  have  intended  the  property 
as  an  advancement,  or  it  will  not  be  effectual  as 
such  in  the  absence  of  a  statute  to  the  con- 
trary." 

See,  also,  authorities  collated  in  1  Words 
and  Phrases,  220,  221. 

On  the  other  liaud,  that  new  work  (L  H.  C 
L.  668)  says  that  a  substantial  gift  from  a 
parent  to  a  child  will  be  presumed  to  be  an 
advancement  It  adds: 

"A  transfer  of  land  by  a  parent  during  his 
lifetime  to  a  child  will  be  presumed  to  consti- 
tute an  advanc^ircnt  of  a  portion  or  the  whole 
of  that  child's  share  in  the  parent's  estute, 
where  the  consideration  expressed  is  nominai, 
and  natural  love  aud  affection." 
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W«  think  tliat  this  conflict  of  authorltr 
arises  largely  because  of  statutes.  For  in- 
stance, in  Massachusetts  the  statute  pro- 
Tides  that  the  intention  at  the  advaDcemrat 
must  be  proved.  Osgood  v.  Breed's  Heirs,  17 
Mass.  3G6,  358.  In  New  Jersey,  on  the  other 
band,  the  statute  says  that  a  ^ft  of  land  by 
a  father  to  a  child  shall  be  presumed  to  be 
an  advancement.  Hattersley  t.  Blssett,  51  N. 
J.  Bq.  B87,  29  AtL  187,  40  Am.  St  Rep.  532. 

Wmi  the  passing  years  and  without  any 
statute,  it  would  appear  that  this  court  has 
inclined  to  liie  latter  view.  In  Martin  t. 
Sbnmway,  89  Eaa  892,  894, 182  Pac.  993,  It 
was  said: 

"The  paroit's  actual  purpoie  is  the  very  mat- 
ter of  iDquiry,  and  the  supposition  that  he  In- 
tends equality  results  only  from  a  rebuttable 

presumption. 

And  that  Is  a  very  fair  place  to  leave  it. 
But  we  would  not  say  that  such  a  presump- 
tion should  be  a  very  burdensome  one  to  over- 
come.  The  attendant  circumstances,  the  in- 
ferences, the  direct  evidence  when  there  is 
any,  and  the  net  result  on  broad  equitable 
principles — all  these  should  be  liberally  con- 
sidered. Cases  wiU  not  be  wanting  where 
the  grantor  never  gave  a  thought  to  the  re- 
sult of  his  bounty,  or  whether  it  would  be  a 
subject  of  controversy  after  he  had  gone  to 
his  grave. 

An  advancement  usually  takes  the  form  of 
a  grant  of  land  or  gift  by  a  parent  to  a  grown 
son  to  start  him  in  business  or  to  a  grown 
daughter  on  the  occasion  of  her  marriage; 
but,  even  in  those  cases,  where  no  statute 
controls,  the  presumption  that  the  gift  Is  an 
advancement  is  not  strong.  Moreover,  where 
such  gifts  are  made  to  adults,  it  will  ordi- 
narily be  no  great  burden  for  them,  know- 
ing all  the  facts,  to  produce  evidence  on  the 
question  of  advancement  or  outright  gift.  A 
too  rigid  application  of  this  rule  of  pre8nmp< 
tions  as  to  gifts  to  small  children  wlQ  fre- 
quently result  in  injustice.  If  they  have  le- 
c^ved  these  gifts  at  an  age  when  they  had 
no  memory  of  the  drcumstances,  the  burden 
of  overcoming  a  strong  presumpUon  could 
scarcely  be  borne. 

TouchlDg  another  phase  of  the  law  as  af- 
fecting the  instant  case,  it  was  properly  con- 
cluded in  Martin  v.  Shumway,  89  Kan.  892, 
1S2  Pac.  99^  that  In  this  state  there  is  no 
hard  and  fast  rule  that  the  itedaiations  of 
the  grantor,  offered  to  show  his  purpose  In 
making  a  deed,  may  nevM  be  received  after 
its  execution.  The  syllabus  reads: 

"Upon  the  issue  whether  a  deed  made  by  a 
father  to  a  son  was  a  preferential  gift  or  an 
advancement,  subsequent  etatcmenta  of  the 
giantor  are  admissible  in  evidence,  if  they  tmd 
to  show  what  his  purpose  was  at  the  tune  of 
its  execution,  regardless  of  which  side  of  the 
controversy  they  support." 

Applying  these  observations  to  the  ease  be* 
fore  us,  we  have'  no  dliflcnlty  in  determining 
that  the  80  aicres  which  August  Packai-d  pro- 
cured and  caused  to  be  conveyed  direct  to 
Clarence*  the  little  boy  who  bad  the  misfor- 


tune to  have  his  band  mutilated,  was  an. 
outright  gift  and  not  an  advancement  Not 
only"  the  attendant  circumstances  but  the 
poeiittve  testimony  was  to  that  effect  One 
witness  heard  the  father  say  that  he  was 
going  to  deed  80  acres  to  Clarence,  as  he 
would  never  be  able  to  run  a  farm  with  one 
hand;  tbat  he  wanted  to  give  him  an  edu- 
cation and  the  income  from  that  land.  The 
mother  was  heard  to  say:  "Tend  to  tbat. 
Are  you  going  to  tend  to  that  right  away?" 
And  the  father  answered,  "I  will  tend  to 
It  as  soon  as  I  go  to  town."  Another  witness 
testified  to  a  conversation  with  the  father 
concerning  the  deeding  of  the  80  acres  to  the 
boy  Clarence: 

"He  (the  fatber)  told  me  that  he  never  had  a 
deed  to  it;  in  other  words,  that  he  had  had  it 
deeded  to  the  boy  from  the  own»  Id  order  to- 
make  him  even  with  the  others,  so  he  would  be 
even  with  the  balance  on  account  of  that  crip- 
pled bond." 

iSome  of  this  testimony  related  to  con- 
versations with  the  father  after  the  tranft> 
action,  but  even  so  it  was  clearly  adnUsslble 
under  Martin  v.  Shumway. 

Keeping  in  mind  that  we  have  no  statutory 
presumption  of  advancements  in  this  state^ 
and  that  at  most  It  is  only  a  precautionary 
presumption  imposed  by  the  wisdom  of  the 
courts,  and  merely  a  rebuttable  preeumptltok 
OS  said  in  Martin  v.  Sbnmway,  .the  (^om- 
stances,  the  inferences,  and  the  testimony 
(dearly  rebutted  any  ^mnunption  tbat  Clai^ 
euce's  80  was  Intended  by  bis  father  as  an  ad- 
vancement and  not  as  an  outright  gift  Nor 
have  we  any  doubt  that  the  district  court 
would  tiave  reached  the  samo  oondnslon  if 
it  bad  believed  the  doctrine  laid  down  in 
the  syllabus  of  Martin  v.  Shumway  to  be  wA- 
tied  law  in  this  state.  This  takes  nothing 
from  the  general  rule  that  this  court  will 
not  disturb  a  trial  court's  finding  of  fact 
based  upon  conflicting  testimony. 

[2, 1]  Coming  now  to  the  question  as  to 
the  90  acres  conveyed  by  the  father  to  Elmer 
and  Pearl  in  the  midst  of  the  divorce  pro- 
ceedings instituted  by  their  mother:  The 
situation  at  the  concluBlou  of  that  litigation 
was  the  separation  ctf  the  father  and  mother. 
The  bther  gave  the  moUier  67  acres  of  land 
and  the  i&aXz  and  prints  of  the  90  acres 
deeded  about  the  same  time  to  the  two 
small  cblldt-en,  KImer  and  Pear] ;  the  motber 
to  oijoy  these  rrata  and  prt^ts  nntU  the 
children  attained  their  majwity.  The  cir- 
cumstances and  admitted  evidence  were  not 
suffldent  in  the  opinion  of  the  district  court 
to  overcome  the  presumption  tbat  the  grant 
of  90  acres  was  an  advancement  to  the  cbll- 
dren.  The  defendants  tiered  to  prove  tlie 
situation  In  which  the  first  family  of  Pack- 
ard was  placed  at  tbe  conclusion  of  the  liti- 
gation whi(di  divorced  him  from  hla  first  wife. 
She  and  her  children  were  awarded  about 
800  acres  of  Packard's  land.  To  be  sure,  the 
mother  was  given  the  title  to  the  land ;  but, 
where  the  courts  have  created  a  presumption 
concerning  advancements  for  the  purpose  of 
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dealing  wlfli  these  matters  In  a  broad  and 
equitable  way,  It  was  a  pn^er  dreomstanoe 
to  be  considered  as  abowli^  Padianl'B  In- 
tention In  dealing  with  buc3i  matters.  The 
dilldren  at  the  first  wife  will  natarally  ac- 
quire this  laud  when  their  ntother  Is  done 
with  It  Withont  levity,  we  ml^t  ask  what 
was  the  custom  and  Intention  oC  Packard 
when  he  was  getting  rid  of  his  wives  and 
tbelr  offiiprlng.  Did  he  tntoid  to  discrimi- 
nate between  his  first  family  and  his  second  T 
There  could  be  no  prosumption  of  such  an  iu- 

Abont  the  time  of  Packard's  second  di- 
Toree,  he  was  accosted  by  a  friend: 

"How  is  everythiDg,  Gns?  Ton  still  have  a 
whole  lot  of  trouble  with  women?"  Packard: 
"Yes,  it  seems  that  I  do;  but  I  always  lum 
enough  to  pay  out." 

How  was  he  paying  out?  Partially  or  im- 
partially? His  first  wife  and  her  four  chil- 
-dren  were  dismissed  with  300  acres  of  land. 
Were  his  secoi'd  wife  and  her  three  children 
dismissed  with  wily  67  acres  and  a  couple 
of  tracts  as  "advancemeuts"?  The  67  acres 
to  the  second  wife,  the  80  acres  to  her  son 
Clarence,  and  the  90  acres  to  £lmer  and 
Pearl,  would  comprise  237  acres.  This  woold 
be  a  tolerably  fiilr  apportionment  to  each  of 
his  families,  considering  the  fact  that  the  first 
wife  had  one  more  child  than  the  second, 
but  highly  unfair  to  the  second  family  of 
children  if  part  of  the  grant  to  the  second 
family  is  to  be  charged  to  them  as  on  ad- 
vaaonnent,  on  the  mere  technical  ground  that 
the  title  was  vested  in  the  children  instead 
of  In  their  mother,  as  was  done  in  the  case 
of  Packard's  separation  from  his  first  wife. 
When  these  two  widows  die,  what  will  be 
the  natural  and  probable  situation  of  these 
rival  families  of  children  of  August  Packard? 
The  first  family  will  inherit  300  acres  which 
Oielr  father  or  the  divorce  court  bestowed  on 
their  nkother,  and  four-sevHttbs  of  all  his 
other  property.  Tb»  youi^er  family  of  chll- 
dim  will  Inherit  only  67  acres  which  their 
father  or  the  divorce  court  bestowed  on  their 
mother  and  three-sevenths  of  their  father's 
pn^erty.  And  this  unfair  result  is  brought 
about  by  the  invocation  of  a  presumption  of 
law  adopted  by  the  courts  of  this  vtate  pre- 
cisely to  prevttit  audi  an  inequitable  result 
The  result  being  wrong,  at  least  hi^ly  In- 
equitable, let  us  see  If  the  cause  can  be  lo- 
cated? On  the  fividmce  adduced,  the  dis- 
trict eourt  decided  that  It  was  not  sufficient 
to  overonne  the  presumption  that  the  grant 
to  the  children 'simer  and  Pearl  was  an  ad- 
ranc^ent.  This  grant  was  80  acres,  and 
they  to<^  it  in  their  early  infancy  burdened 
with  a  (diarsa  of  all  its  rents  and  pn^ta  to 
their  motiker  during  their  mln<nity.  The  de- 
fmdants  ofEered  to  ahow  by  the  dirtrlct 
Jodge'e  notes  in  the  second  divorce  trial 
that  ttie  deed  to  Blmer  and  Pearl  was  eze- 
CDted  after  the  evidence  in  that  case  was 
submitted  and  before  judgmmt  This  was 
excluded  on  the  ground  that  the  judge's  notes 


"are  not  evidence  of  .anything,'*  and  because 
"there  is  no  provlsicHi  of  the  statote  for  the 
admission  t)t  the  manorandnm  that  the  Judge 
keens." 

This  carries  the  matter  entlr^  too  far. 
True,  the  judge's  notes  are  not  a  part  of  tiie 
record ;  but  they  have  at  least  the  same  evl- 
dential  potency  as  the  entries  of  a  private 
diary  or  memorandum  kept  by  any  repnt^le 
person.  They  may  be  presumed  to  be  a 
trustworthy  chronicle  of  events  as  they  trans- 
pired in  the  course  of  the  trial.  They  were 
competent  as  evidence  to  show  whether  thoe 
was  a  lapse  of  a  few  days  between  the  con- 
(duslon  of  the  evidence  and  the  rendition  of 
the  judgm^t  If  the  record  Is  sileid;  on  that 
subject  This  takes  nothing  from  what  has 
been  said  in  Pen  nock  v.  Monroe,  5  Kan.  578 ; 
Chemical  C5o.  v.  Morrison,  76  Kan.  79d,  803, 
62  Paa  1114;  Gllmore  v.  Salt  Co..  02  Kau. 
18,  20,  139  Pac  1168. 

We  think  it  highly  significant  that  this 
grant  of  90  acres  to  Elmer  and  Pearl  was 
made  In  the  midst  of  the  divorce  case  between 
their  father  and  mother,  and  that  the  grant 
was  charged  with  the  rents  and  profits  to 
their  mother  during  their  minority.  The  wel- 
fare, education,  and  support  of  those  chil- 
dren were  the  most  Important  matters  which 
pertained  to  that  divorce  case,  and  undoubt- 
edly they  had  received  the  court's  most  solicit- 
ous care.  These  and  the  other  circumstances 
which  should  iH:o[>erIy  be  taken  into  account 
go  far  towards  overturning  the  presumption 
of  advancement. 

Defendants  filed  a  motion  to  set  aside  the 
Judgment  and  to  permit  the  introduction  of 
further  testimony  which  would  tend  to  over- 
come the  presumption  of  an  advancement. 
It  was  to  this  effect:  The  former  district 
Judge  who  granted  the  second  divorce  would 
testify  that  tlie  conveyance  to  Elmer  and 
Pearl  was  made  pursuant  to  his  directions; 
that  he  had  suggested  that  he  intended  to  re- 
quire Packard  to  give  a  certain  portion  of 
his  real  estate  for  their  support,  mainte- 
nance, and  education;  that  as  this  judge 
remembered  it  it  was  to  be  not  less  than  80 
acres;  and  that  he  preferred  to  have  the 
deed  made  to  th^m  rather  than  to  their  moth- 
er, whom  he  deemed  an  unsuitable  person  In 
whom  to  vest  the  title ;  and  that  the  decree 
which  he  did  enter  touching  the  division  of 
Packard's  property  took  Intp  aorount  the  fact 
that  such  provision  was  contemporaneously 
made  for  the  maintenance,  support,  and  edu- 
cation of  the  children.  Such  testimony  would 
conclufdvely  repel  any  presumption  of  an  ad- 
vancement to  Elmer  and  Pearl,  and  no  rule 
of  evldenoe  Is  cited  to  show  that  It  would  be 
Inadmissible.  It  is  not  proposed  to  attack  the 
divorce  judgmoi^  but  the  drcnnutanceB  are 
dearly  evidential  on  the  questlMi  ct  advance- 
ment There  Is,  however,  no  need  of  a  new 
trial  on  the  whole  isBU&  Civ.  Code.  |  807, 
(Gen.  St  1900,  f  SOOl).  The  judgment  <tf  the 
district  court  that  Elmer  was  an  adknovrledg- 
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ed  son  Is  afflrmed.  The  Jodgment  ttiat  tbe 
grant  of  80  acres  to  Clarence  was  an  ad- 
vancement Is  reversed  on  the  evidence.  On 
the  question  as  to  whether  tbe  grant  of  90 
acres  to  Elmer  and  Pearl  was  an  advance- 
ment, the  cause  is  reversed  and  remanded, 
with  Instmctlons  to  grant  the  motion  to  set 
aside  the  Judgment  and  to  admit  tbe  Airther 
testimony  outlined  In  the  affidavit  used  in 
support  of  that  mottim. 

A  suggestion  Is  made  that  tbe  guardian  of 
the  minors,  Blmw  and  Pearl,  has  acquiesced 
in  the  Judgment  against  tb^i  by  making  a 
selection  of  lands  appraised  by  tbe  court, 
and  that  this  works  an  est<H>pel  as  to  them. 
The  guardian  of  the  children  had  no  such 
'authority,  and  the  Inheritance  of  these  cbU- 
dr«i  cannot  be  sacrificed  by  any  such  an  ap- 
plication of  the  doctrine  of  estoppel. 

Cause  remanded  for  further  proceedings  in 
accordance  herewith.  All  the  Justicea  con- 
curring. 

TOUNT  V.  HOOVER,  SherifF.    (No.  1»533.) 
(Supreme  Court  of  Kansas.    June  12.  1016.) 
(8j/Uabu8  bv  tite  Court.) 

1.  Execution  ^=>1  72— Injunction  —  Neces- 
sary PaBTIES  —  JUDQHEMT  CBEDITOR  — AC- 
TION AOAIKST  SuERIFF. 

The  judgment  creditor  la  not  a  necessary 

f>arty  in  an  action  to  enjoin  a  eheriff  from  sell- 
ag  the  property  of  a  third  person  under .  an 
execution  issued  oo  a  judgment  in  an  action  to 
which  such  third  person  was  not  a  party. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  II  519-630;  Dec.  Dig.  «=»172.] 

2.  Execution  ^=>171— Sale— Tuibo  Pabtst 
Claimant— Injunction. 

An  action  can  be  maintained  by  the  owner 
of  real  propwty  to  enjoin  its  sale  under  an  ex- 
ecution Issued  on  a  judgment  against  another 
person  in  an  action  to  wbich  the  owner  of  the 
property  was  not  a  party. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  81  487-518;  Dec  Dig.  «=>171.} 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  Oral  R.  Tount  against  L.  W. 
Hoover,  Sheriff  of  Cowley  County.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afflrmed. 

C.  T,  Atkinson,  of  Arkaiufas  (Tlty,  for  ap- 
pellant. C.  Brown,  of  Arkansas  City,  for 
appellee. 

MARSHALL,  J.  This  Is  an  action  to  en- 
join tbe  sheriff  of  Cowley  county,  Kan.,  from 
selling  real  property  under  an  execution. 
Jud^ient  was  reudered  for  the  plaintiff. 
Tbe  defendant  appeals. 
■  The  petition,  omitting  formal  parts,  al- 
leges: 

"That  in  a  certain  action  pending  In  the  Jus- 
tice court  of  D.  D.  LiRht,  a  justice  of  tbe  peace 
in  and  for  Bolton  township,  Cowle;  county, 
Kao.,  wherein  C.  E.  Cummins  was  plaintiff  and 
Louisa  F.  Yount  was  defendant,  the  anid  plain- 
tiff recovered  judftiment  against  said  defendant. 
Louisa  F.  Yoont,  and  tbe  same  was  abstracted 


to  Qiis  court  by  the  plaintiff.  That  said  plain- 
tiff caused  an  execution  to  be  issued  on  said 
judgmeot,  and  the  same  was  placed  in  the  hands 
of  the  defendant,  and  said  defendant  levied  said 
execution  on  the  east  half  of  tbe  soutbcast 
quarter  of  section  3,  in  township  34,  range  3 
east,  in  Cowley  coun^,  Kan.,  and  bias  adver- 
tised said  premises  for  sale,  and  is  about  to  sell 
the  same  as  the  property  of  tbe  said  Louisa  F. 
Yount.  That  titis  plaintiff  is  tiie  owner  in  fee 
simple  of  the  above  mentioned  and  described 
premises,  and  was  such  owner  long  prior  to  the 
commencement  of  tbe  suit  upon  woicb  said  exe- 
cution la  based  and  under  and  by  virtue  of 
wbich  said  defendant  Is  about  to  sell  said  prem- 
ises. That,  by  reason  of  the  premises,  tbe  plain- 
tiff will  be  disturbed  in  tbe  peaceable  possession 
and  occupancy  of  said  premises,  and  that  by  a 
sale  of  said  premises  he  will  further  suffer  irrep- 
arable injury  and  damage,  for  whidi  he  has  uo 
adequate  remedy  at  law,  and  the  eale  of  said 
premises  under  said  eTOCutkm  will  Inconber  tbe 
title  to  said  real  estate." 

The  defendant  filed  a  general  demurrer^ 
which  was  overruled.  Judgment  was  ren- 
dered for  the  plaintiff  on  the  demurrer. 

[1]  1.  Tbe  defendant  contrads  that  tbe  de- 
murrer should  have  been  sustained  beoau»e 
the  Judgment  creditor  was  not  a  party  to  tbe 
suit 

"A  final  injunction  will  not  be  granted  until 
all  tbe  parties  who^e  losal  rights  are  to  be  di- 
rectly affected  by  it  are  made  parties  to  tbe 
action."  State  v.  Anderson,  5  Kan.  90,  syl.  par. 
1;  Gilmore  v.  Fox,  10  Kan.  500.  512;  Hays, 
Treasurer,  v.  Hill,  17  Kan.  360 ;  Voss  v.  School 
District,  18  Kan.  467,  471 ;  Carpenter,  Treas, 
v.  Hindman,  ,12  Kan.  601,  fi07,  5  Pac.  165: 
A.,  T.  &  S.  F.  R.  Co.  v.  Wilbelra,  Treas.,  33 
Kan.  206.  6  Pac.  273:  McCarthy  v.  Marsb. 
41  Kan.  17,  20  Pac.  479;  City  of  Anthony  v. 
State  ex  rel.,  49  Kan.  246,  30  Pac.  488;  U.  T. 
R.  Co.  V.  R.  Com'rs,  52  Kan.  6J*0,  35  Pac.  224; 
JeEfries-Bosom  v.  Nation,  63  Kan.  247,  66  Pac. 
2J6 ;  Shearer  v.  Murphy,  68  Kan.  637,  66  Pac. 
240. 

In  a  suit  to  enjoin  tbe  State  Treasurer 
from  paying  over  the  proceeds  .of  the  sale  of 
land  granted  to  railroad  companies,  the  com- 
panies are  necessary  parties.  State  v.  And- 
erson, 6  Kan.  90.  The  city  of  Emporia  is  a 
necessary  party  in  an  action  to  enjoin  tin 
county  cleric  and  tbe  county  treasurer  from 
«dlectlng  an  Improvement  tax  levied  tha 
city.  Oilmore  v.  Fox,  10  Kan.  009.  A  schoiri 
district  Is  a  necessary  party  In  an  action  to 
enjoin  a  county  treasurer  from  collecting  ■ 
tax  levied  to  pay  intemt  on  certain  bonds- 
of  the  district  and  to  create  a  sinking  fund 
for  the  payment  of  the  bond  (Hays,  Treas* 
ui«r,  V.  Hill,  17  Kan.  360),  or  to  enjoin  the 
collection  of  school  taxes  (Voss  v.  SchocA 
IMstiict,  18  Kan.  467),  or  to  enjoin  the  otM- 
lectlon  of  a  library  tax  (A.,  T.  ft  B.  F.  B. 
Ca  V.  Wllhelm,  Treaa,  33  Kan.  206,  6  Pac. 
273).  In  an  action  to  enjoin  tbe  cdlectlon  of 
a  tax  levied  to  pay  interest  on  zefimdlng 
county  bonds,  tbe  holder»  of  the  bonds  are 
the  real  parties  In  Interest  and  are  proper 
parties.  Carpenter,  Treas.,  r.  Hindman,  82 
Kan.  aoi,  607,  S  Faa  IBS.  An  actlMi  to 
Join  the  collection  of  a  tax  levied  to  pay  in- 
terest on  tAty  bfmds  and  to  have  the  boaUB 
declared  null  and  void  cannot  be  maintained 
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fflthoat  making  tbe  bondboldnrs  parties. 
City  of  Anthony  t.  State  ex  rel.,  49  Kan. 
246,  30  Pac  488,  The  board  of  county  com- 
missioners Is  a  necessary  party  In  an  aottoo 
to  eaioin  tbe  collection  itf  a  tax  warrant 
<JeltneB-Baaom  t.  Nation,  63  Kan.  247,  60 
Pac  226),  and  tn  an  acUon  to  enjoin  the  col- 
lection of  taxes  due  the  county  or  the  pollt- 
leal  subdivisions  of  which  the  county  is  the 
repmentative  in  matters  of  tax  coUectlou. 
Shearer  t.  Murphy,  63  Kan.  637,  66  Pac, 
240.  The  holder  of  a  claim  asstuned  hy  the 
state  undo:  chapter  180  of  the  Laws  of 
1S87  Is  a  necessary  party  In  an  action  to  en- 
join the  state  auditor  from  issuing  a  certifi- 
cate of  Indebtedness  to  the  holder  ander  that 
act  McCarthy  t.  Marsh,  41  Kan.  17.  20 
Fac.  479.  The  hoard  of  railroad  commis- 
sioners granted  to  one  raUroad  the  right  to 
cross  two  other  railroads.  The  two  rallroada 
afterwards  made  an  am>ncatlon  for  a  re- 
hearing by.  the  board.  The  first  road  souglit 
to  eojoln  the  board  tiom  rehearing  the  mat- 
ter. It  was  held  that  the  roads  tteslrlDg  the 
rehearing  were  necessary  parties.  U.  T.  B, 
Ca  y.  Railroad  Com'rs,  62  Elan.  6S0,  85  Fac. 

m. 

Tbe  abore  are  lUuBtrations  of  the  principle 
relied  on  by  the  defendant  In  this  action. 
Does  this  principle  apply  in  the  present  case? 
What  legal  right  has  the  Judgment  creditor 
la  the  real  property  levied  on,  that  will  be 
directly  affected  by  this  action?  He  does  not 
own  the  land  or  any  part  thereof,  nor  have 
any  interest  therein  or  any  lien  thereon,  nor 
tag  he  any  right,  under  the  petition,  to  bav|e 
eiecatlon  levied  on  this  land. 

When  the  defendant  levied  the  execution 
In  hlB  hands  on  the  property  of  a  third  per- 
son, he  became  liable  to  the  owner  of  the 
property  In  such  action  as  might  be  brought 
to  protect  that  owner's  rights.  Cooli  v.  Hlg- 
gins.  66  Kan.  762,  71  Pac.  259.  See,  also,  35 
Cyc.  1652. 

"In  an  action  n^inst  a  Bhcriff  for  the  recov- 
ery of  property  talctm  under  an  execution  and 
replevined  by  the  plaintiff  in  such  .iction,  the 
sheriff  is  not  only  the  actuBl  hut  the  real  party 
defendant  where  the  judsment  creditor  makes 
BO  application  to  be  made  defendant  and  is  not 
substituted  &B  the  defendant."  Hoisin^ton, 
Slieriff.  V.  Brakey,  31  Kan.  560,  syl.  par.  1,  3 
Pac.  353. 

See,  also,  Franhbouser  v.  Cannon,  BO  Kan. 
621,  622,  32  Pac.  379 ;  and  McDowell  v.  Gib- 
son, 58  Kan.  607,  610,  50  Pac.  870. 

"In  a  suit  against  a  sheriff  to  enjoin  faim,  as 
tuch  offlcer,  from  sdling  real  estate  upon  which 
be  has  levied  an  execution  issued  on  a  money 
judgment,  the  judgment  creditor  is  a  proper, 
but  not  a  neceeaary,  party  defendant.  The  sher- 
iff, in  sucb  a  case,  may  make  all  defenses  which 
be  and  tbe  judgment  creditor  could  make,  either 
jointly  or  Bevtfalljr.'*  Barnett  v.  Scbad,  73  Kan. 
414,  stL  par.  2,  8B  Pac.  411,  91  Pac.  539. 

See,  also,  UcOUI  r.  Stitton,  67  Kan.  284, 
72  Pac.  853. 

Incidentally,  we  may  say  that  by  demur' 
nr  Is  not  the  iRoper  way  to  present  a  de- 
ftet  of  parties  under  the  Oode  of  Civil  Pro- 
cedure as  It  now  stands.   That  is  not  one 


of  the  reasons  for  irtilch  a  dennurer  may 
be  filed.    Civ.  Code,  {  93  (Qen.  St  1909,  { 

5686). 

[2]  2.  The  defendant  next  contends  that  an 
Injunction  vogbt  not  to  be  allowed  where  the 
party  has  a  plain  and  adequate  remedy  by 
the  ordinary  course  of  procedure,  and  cites 
Shelden  v.  Motter,  decided  by  the  Court  of 
Appeals  of  this  state,  and  published  in  53 
Pac.  89,  90,  where  that  court  said: 

"Oiir  Supreme  Court  has  freguently  said  that 
an  iujuuctioD  ought  not  to  be  allowed  where  the 
party  has  a  plain  and  adequate  remedy  by  the 
ordinary  course  of  i>roredure.  If  the  order  of 
Bale  was  issued  without  aotborlty  of  law,  Uis 
district  judge  bad  abundant  authority  to  direct 
that  the  writ  be  ijiiaijlied.  The  district  court 
had  perfect  control  of  the  ordor  of  sale  issued 
by  it.  If  tbe  facts  upon  the  hearing  required 
the  court  to  quash  the  writ,  and  it  refused,  a 
proceeding  in  error  afforded  an  adequate  rem- 
edy for  the  plaintiff.  So  that,  measured  hy  the 
former  adjudications  of  tbe  Supreme  Court,  the 
conrt  rightfully  refused  tiie  faunnetlon  for  tide 
reason." 

in  IShelden  t.  tfotter,  tbe  action  was  to  en- 
join the  sbeiUt  tnom  selling  uadmt  an  order 
of  sale,  while  In  tba  case/at  bar  tba  actbm 
Is  to  enjoin  the  sherUT  from  scaling  under  an 
execution.  There  Is  a  difference  betvesn  the 
writs.  One  orders  the  sale  of  apeddc  prop- 
erty; the  other  anthorixes  first  the  sale  of 
goods  and  chattels,  and  seccmd  of  lands  and 
tenotnenta.  This  coort,  in  Gala  v.  Sleeper, 
70  Kan.  806,  79  Pac.  648,  said: 

"The  privilege  of  one  whose  real  property  is 
levied  upon  under  an  execution  against  another 
to  make  a  motion  in  the  case  in  which  the  exe- 
cution was  issued  to  release  the  property  from 
such  levy  does  not  afford  him  such  an  adeqimte 
remedy  at  law  as  to  cut  off  any  right  he  would 
otherwise  have  to  maintain  injunction  against 
the  sale  of  the  property."    Syl.  ' 

Id  this  state,  actions  have  been  maintained 
to  enjoin  the  sale  of  property  under  execu- 
tions, where  the  property  levied  ou  was  not 
subject  to  sale  to  satisfy  the  judgments  on 
which  the  execntions  were  Issued.  Plumb  v. 
Ray,  18  Kan.  416;  Allen  v.  Dodson,  Sheriff, 
39  Kan.  220, 17  Pac.  667;  Ryan  v,  Parrls,  48 
Kan.  765,  30  Pac.  172 ;  Bowling  v.  Garrett, 
49  Kan.  504,  523,  31  Pac.  135,  33  Am.  SL  Rep. 
^77;  Ard  V.  Pratt,  61  Kan.  775,  60  Pac.  1048; 
McGlU  V.  Sutton,  67  Kan.  234,  72  Pac.  853; 
Overton  v.  Warner,  68  Kan.  96,  98,  74  Pac. 
651 ;  Gale  v.  Sleeper,  supra ;  O'Nell  v.  Ep- 
pler,  90  Kan.  314, 133  Pac.  705 ;  King  v.  Wil- 
son (Kan.)  148  Pac  752,  decided  last  month. 

This  does  not  dispose  of  the  case.  In  Stark 
V.  Cbitwood,  5  Kan.  141,  this  court  said: 

"When  ft  levy  is  made  upon  real  estate,  and 
it  appears  that  the  owner  thereof  is  not  a  par^ 
to  nor  interested  in  the  judgment,  in  pursuance 
of  or  under  which  such  levy  is  so  made,  such 
levy  casts  no  cloud  upon  the  title  of  such  Qwn- 
er."    SyL  par.  3. 

Stark  T.  Ohltwood  was  an  actlm  to  re- 
cover  damages  for  slander  of  title.  The  court 
did  not  say  that  an  Injnnctltm  could  not  be 
prosecuted  or  that  an  actiffli  to  qnl^  title 
could  not  be  maintained.  But  In  Douglass  v. 
Nusnm,  16  Kan.  filS^  GL^  tax  action  to  qolet 
titles  this  court  satd: 
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,  "Would  equity  interfere  upon  the  mere  allega- 
tion that  defendant  bad  an  adverse  claim,  in- 
vestigate its  nature,  and  determine  as  to  its 
saffidency?  Clearly  not.  Only  when  it  appear^ 
ed  that  there  was  a  cloud  upon  the  title  would 
the  chancellor  act  If  the  adverse  claim  was 
baaecl  opon  proceedings  of  record,  void  upon  the 
face,  ana  such  as  by  no  lapse  of  time  or  change 
of  condition  could  hecome  otherwise  than  thus 
void,  there  was  no  case  for  equitable  interfer- 
ence. There  most  be  something  to  *caat  doubt 
or  suspicion  upon  the  title,  or  seriously  embar- 
rass tbe  owner,  either  in  maintaining  his  rights, 
or  in  disposing  of  his  property.'  A  deed  from 
one  who  bas  no  shadow  of  title  casts  no  cloud." 

These  declaratloDS  of  tbls  court  ar«  sup- 
ported by  numerous  dedsions  Irom  otber 
states,  but  there  are  many  to  the  cmitFary. 
Without  attempting  to  say  what  is  a  cloud 
on  title,  or  whether  or  not  an  action  wlU  lie 
to  quiet  title  as  to  one  holding  under  a  sber- 
UTs  deed  "whieh  conveyed  no  title  as  against 
the  owner  of  property,  can  this  action  be 
maintained  under  the  drcumstances  disclosed 
In  the  plainttCf's  petition?  17  Gyc.  1174,  and 
moat  of  the  anthorltlee  thn-e  dted,  say  no; 
but  some  say  It  can  be  done. 

In  Blsht^  T.  Moorman  et  aL,  86  Ind.  1, 2, 3, 
49  Am.  Rep.  781,  the  Supreme  Court  ot  Indi- 
ana said: 

"It  Ib  perfectly  clear  that  the  appellant's  land 
cannot  be  sold  to  pay  somebody  else's  debt,  but 
it  does  not  follow  m»n  this  that  he  bos  no  right 
to  enjoin  the  Aerlft  from  aelllDg  his  land. 
There  can  be  but  little^  if  indeed  any,  doubt  at 
all,  tbat  under  onr  decisions  a  case  is  made  for 
an  injunction,  for  the?  uniformly  hold  that  a 
landowner  may  restrain  an  officer  from  doing, 
under  color  w  offidal  author!^,  an  act  tbat 
may  injure  the  marketable  value  of  bis  title  by 
clouding  it.  *  ♦  • 

"The  sale  of  land  under  color  of  judicial  pro- 
cess is  more  than  a  mere  fugitive  trespass:  it 
is  the  assertiw'of  a  permanent  right  to  the  land 
and  a  full  denial  of  the  owner's  title,  and  the 
rule  is  that,  where  there  is  an  assertion  of  a 
permanent  right  to  land,  the  owner  may  main- 
tain injunction  if  the  ri^ht  asserted  is  unfound- 
ed. •  *  *  An  assertKBi  of  a  right  to  eeiae 
land,  when  made  under  color  of  offidal  author- 
ity, clouds  titie,  and  it  baa  always  been  a  well- 
recognized  equity  doctrine  that  injunction  will 
lie  to  prevent  clouds  from  being  cast  upon  an 
owner's  title.  It  is  trae  that  there  are  decisions 
of  otber  courts  holding  that  where  the  act, 
though  done  under  color  of  authority,  ia  void, 
no  cloud  is  created,  and  therefore  injunction  will 
not  lie ;  but  tbe  theory  oC  our  cases  has  always 
been  that  a  void  act,  when  done  under  apparent 
legal  authority,  does  doud  title.  This  nile  is 
supported  by  weighty  authority,  and  is  a  rea- 
sonable one.  It  cannot  be  doubted  that  a  man's 
title  is,  as  to  its  marketable  vaJue,  injured  by 
the  deed  of  a  sheriff  conveying  it  to  some  one 
else,  and  a  man  having  a  title  ia  entitled  to  it 
in  all  its  vigor  and  value.  No  reason  in  law 
or  morals  con  be  found  tbat  will  jnstiy  support 
the  position  of  one  who  resists  an  injunction, 
where  he  concedes  he  is  acting  under  color  of 
authority,  but  in  fact  has  none,  and  is  using 
tiiat  anthority  to  seize  and  sell  without  rlgbt^  or 
the  8«nblance  of  justification,  tbe  land  of  an- 
other. Ho  one,  we  suppose,  doubts  that  a  prop- 
erty owner  may  quiet  his  titie  against  an  ap- 
parent dalm,  though  it  be  never  so  empty,  and, 
if  he  may  do  this,  surely  he  may  by  mjuuetion 
prevent  that  apparent  claim  from  clouding  his 
title,  wltdbont  delaying  until  It  baa  assumed  that 
sbapsw" 

Ammg  tiie  aaUioilties  stqrpMttnc  tbe  In- 
diana SnpxwM  Court,  besUes  otber  isdOaaa 


from  that  court,  are:  Bell  v.  Morray,  13  Colo. 
App.  217,  67  Pac.  488;  Irwin  v.  Beggs,  24 
Colo.  App.  158,  132  Pac.  385;  Key  Clt}-  Oaa- 
Ught  Co.  V.  Munsell,  19  Iowa,  305 ;  Mowe  v. 
Kleppish,  104  Iowa,  318,  73  N.  W.  830;  Gay 
v.  Chambers,  37  Pa.  Super.  Ct  42;  Pettlt  v. 
Shepherd,  6  Paige  (N.  Y.)  493,  28  Am.  Dea 
487,  and  note  thereto;  Carrel  v.  Meek,  155 
Mo.  App.  837,  340, 137  S.  W.  19,  and  other  de- 
cIbIous  from  that  court;  Cline  Piano  Co.  t. 
Sherwood,  67  Wash.  SS9, 106  Pac.  742. 

One  ijt  the  leading  law  wrtteis,  criticizing 
the  doctrine  tbat  an  injunction  will  not  lie 
where  tbe  instrument  or  proceeding  complain- 
ed of  is  void  on  its  face,  says: 

"While  this  doctrine  may  be  settied  by  tiie 
weight  of  authority,  I  must  express  the  opinion 
that  it  often  operates  to  produce  a  denial  of 
justice.  It  leads  to  the  strange  scene,  almost 
daily  in  the  courts,  of  defendants  urgmg  that 
the  instruments  under  which  they  claim  are 
void,  and  therefore  that  they  oui^t  to  be  per- 
mitted to  Btend  unmolested,  and  of  Judges  de- 
dding  that  the  court  cannot  interfere,  because 
the  deed  or  other  instrument  is  void,  while 
from  a  business  point  of  view  every  iutelli^t 
person  knows  that  the  instrument  is  a  serious 
mjury  to  the  plaintifTs  titie,  greatly  depredat- 
ing its  market  value,  and  the  judge  himself  who 
repeats  the  rule  would  neither  buy  the  property 
while  thus  affected  nor  loan  a  dollar  upon  its  se- 
curity. This  doctrine  is,  in  truth,  based  upon 
mere  verbal  logic  rather  than  upon  considera- 
tions of  justice  and  expediency."  4  Pomeroy't 
Equity  Jurisprudence  (3d  Sd.)  |  1889. 

See^  also,  notes  to  62  Am.  Dec  S23,  and  80 
Ia  B.  A.  107-112.  There  are  numerous  oth- 
er  anthorlttes  holding  that,  to  prevent  a  cloud 
upon  the  title,  equity  will  sometimes  enjoin 
a  sale  ot  landa  on  executl<m.  17  Gyc.  1173 ; 
6  a  L.  662;  16  A.  &  IS.  Encyd.  of  L.  (2d 
Sd.)  40& 

This  court,  in  Douglass  t,  Nuzum,  16  Kan. 
515,  quoting  from  Ward  v.  Dewey,  16  N.  T. 
519,  522,  said: 

"The  rule  is  well  settied  that,  wh«i  a  defed 
appears  upon  the  face  of  the  record  throng 
which  tbe  opposite  party  can  alone  claim  title, 
there  is  not  such  a  doud  upon  the  title  as  to 
call  for  the  exerdse  of  the  equitable  powers  <tf 
the  court  to  remove  it.  *  *  *  Bat  wliai 
sucb  claim  appears  to  be  valid  upon  the  face  of 
the  record,  and  the  defect  can  only  be  made  to 
appear  by  extrinsic  evidence,  particularly  if 
that  evidence  depends  upon  oral  testimony  to 
establish  it,  it  presents  a  case  for  invoking  the 
aid  of  a  court  of  equity  to  remove  it  as  a  cloud 
upon  the  title." 

In  timt  caae  It  mU;bt  bave  bem  prwwly 
added,  "<MF  to  prevent  that  which  would  De  a 

cloud  on  the  titie." 

"Would  the  owner  of  the  property,  in  an  ac- 
tion of  ejectment  brought  by  the  adverse  party, 
founded  upon  the  deed,  be  required  to  offer  evi- 
dence to  defeat  a  recovery?  If  such  proof  would 
be  necessary,  the  doud  would  exist ;  if  the  proof 
would  be  mmecesBary,  no  sbade  would  b«  cast 
by  the  presence  of  the  deed."  6  A.  dc  B.  Encyd. 
of  L.  (2d  Ed.)  150. 

See,  also,  notes  In  28  Am.  St  Bep.  83;  45 
Am.  St  Rep.  378;  01  Am.  St.  Itop.  23;  64  Am. 
St  Rep.  305. 

If  the  levy  of  the  execution  in  this  case  pr> 
ceeds  to  sale,  and  a  sherUTa  deed  la  ezeeut- 
ed,  and  tbe  grantee  therein  brines  an  action 
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In  eJectzDoit,  and  tnoai  title  to  tbe  Jndgnent 
debtor,  tben  tbe  idalntiff  to  this  case  must 
introduce  evldenee  to  show  title  In  Mmawlf. 
Tbe  sherUTs  deed  would  then  be  a  (dood  od 
tbe  platotUCs  title.  He  wovU  hare  a  right 
to  an  acUcra  to  quiet  his  title  under  Dooglass 
r.  NnnuDf  supia,  and  it  naoesaarlly  foUowe 
that  he  would  have  a  right  to  an  Injunction  to 
prevent  the  aate  b^nir  madb 

If  tbe  platotUf  8  petition  doea  not  state  a 
cause  of  actlwi,  it  is  because  he  cawiot  mator 
tain  tbe  action  for  tbe  reason  that  the  sher- 
iff's deed  would  not  be  a  fHooA  oo  tbe  idaln- 
turs  tiae,  and  for  tbe  same  nason  he  could 
not  maintain  an  action  to  quiet  title  against 
that  deed.  He  must  wait  until  an  ejectment 
action  is  commenced  against  him.  In  the 
meantime,  he  cannot  adrantageously  sell  or 
mortgage  tbe  property.  He  must  wait  until 
bis  adversary  attacks  him,  or  until  the  stat- 
ute of  llmltatbHis  has  run  against  tbe  e]ec^ 
meut  action.  This  Is  not  good  sensa  It  Is 
not  good  reason.  It  Is  not  tbe  law  to  this 
stata  The  petition  states  a  cause  of  action. 

Tbe  Jndgmoit  is  afflrmwl.  All  tbe  Justices 
concurring. 


WOGAN  V.  CITIZENS*  NAT.  BANK  OF  FT. 
scon  et  al.  (No.  ie6SS.)t 

(Supreme  CSoort  of  Kansas.   7nne  12,  191S.) 

fSyltahut  by  the  Court.) 

1.  Ghatibl  MovTOAaUB  «a»47. 72. 127— Valid- 

XTZ  AS  AOAIH8T  SnBSBQUEMT  MOBXOAOB— 

Own EB8HIP  OF  Pbofbbtt  —  Fbavs  —  Sum- 

CIENCY  OF  DBSCBIPTION. 

An  owner  of  perBonal  property  represent- 
ed that  it  had  been  transferred  to  another,  and 
he  with  each  other  applied  for  a  loan  of  money 
secured  by  a  chattel  mortgage  executed  by  such 
Tendee  on  the  property  represented  to  have  been 
sold.  It  was  not  a  bona  fide  sale  of  the  prop- 
erty, but  the  owner  not  only  represented  to  the 
mortgagee  that  It  was  an  actual  salcj  and  aided 
in  the  obtaining  of  the  loan  upon  the  mortgage, 
but  he  also  indorsed  the  note  which  was  secur- 
ed by  the  mortgage.  The  property  was  sulB- 
cimtly  described  in  the  mortgage,  which  was 
duly  filed  for  record.  Held,  that  the  mortgage 
was  valid,  not  only  as  between  the  parties  to 
its  execution,  hut  also  as  against  a  third  par- 

a,  who  Bubaequentiy  obtained  a  mortgage  upon 
e  same  property  executed  by  the  owner. 
[E>1.  Note.— For  other  casea,  see  Chattel  Mort- 
gages, Cent.  Dig.  H  87,  88,  90-lOa,  142.  143, 
JlOlT;  Dec.  Dig.  *=»47,  72,  127.] 

2.  iNSTBUCnONS  AND  EVIDENCE. 

The  instructions  given  by  the  court  are 
deemed  to  be  substantially  correct,  and  the  find- 
ings of  the  jury  held  to  be  soatalned  by  the  evi- 
dence. 

Appeal  from  District  Court,  Bourbon 
County. 

Action  by  Herman  F.  Wogan  against  the 
dtlxens*  National  Bank  of  Ft  Scott  and 
others.  From  the  Judgment,  the  defendant 
named  aiq;>ealB.  Affirmed. 

Jobn  H.  Crain,  of  Ft  Soott,  tot  appellant 
A.  Bl  Keene.  W.  B.  Blddle  and  Barry  War- 
ren, all  of  Ft  Scott,  for  appellee. 


JOHNSTON,  a  J.  Herman  F.  Wogan 
brought  this  action,  against  J.  M.  Slvey,  C. 
A.  Beck,  tbe  Cltisens'  National  Bank  of  Ft 
Scott  Kan.,  Anna  Beck,  and  Michael  Beck, 
to  recover  the  sum  of  |510  and  to  foredoae 
a  (Aattd  mortgage  on  personal  property  de* 
scribed  in  the  mortgage.  Alfred  Wells  came 
In,  by  leave  of  court,  and  by  cross-petttlcm 
songtat  to  reoovw  the  value  of  certain  per- 
sonalty covered  by  a  mortgage  held  by  bim. 
It  appears  that  C,  A.  Becdt.  owning  certato 
personal  property,  represented  to  Wogan 
tikat  he  bad  eoHA  It  to  Slvey  and,  the  latter 
iMt  having  snffldent  money  to  pay  for  the 
property,  BetA  procured  Wogan  to  loan  Sir- 
ey  $626.  Wogan  made  the  loan  and  took 
Slvey's  note,  dated  March  22,  1912,  due  to 
00  days,  signed  by  C  A  Beck  as  surety,  and 
Slvey  gave  Wogan  a  diattel  mortgage  on 
the  property  as  security,  signed  by  himself 
alone.  This  mortgage  was  recorded  May  11, 
1012.  On  May  25,  1012,  Slvey  paid  $15  on 
tbe  note.  Much  the  same  r^resentations 
were' made  by  Beck,  It  appears,  to  procure 
one  Benj.  Files  to  loan  $416.50  to  Al.  Wells, 
since  deceased,  a  son  of  defraidant  Alfred 
Wells.  Beck  signed  the  Wells  note  as  sure- 
ty, which  was  dated  December  20,  1911,  due 
In  60  days,  and  at  tbe  same  time  Wella  gave 
Flies  a  chattel  mortgage  upon  the  property 
which  was  recorded  on  December  21,  lOlt. 
Wells  paid  Files  part  of  the  loan,  and  later 
Files,  ai^arently  becoming  alarmed  and  sus- 
pecting what  he  called  "crookedness,"  induc- 
ed Alfred  Wells,  the  father,  to  pay  $365,  the 
amount  then  due  on  the  note,  and  assigned 
the  note,  security,  and  all  right  he  had  In 
the  property  covered  by  the  mortgage.  On 
June  26,  1912,  C.  A.  Beck  and  Anna  Beck,  his 
sister,  gave  their  joint  note,  due  in  six 
months,  to  the  Citizens'  National  Bank  of 
Ft  Scott  for  $2,525.25,  fbr  money  borrowed 
from  the  bank  by  C.  A.  Beck,  and  to  secure 
payment  <it  tbe  note  gave  their  chattel  mort- 
gage which  covered  all  the  property  included 
in  the  Wogan  and  Files  mortgages  and  some 
additional  property.  This  mortgage  was  re- 
corded on  June  26,  1912.  It  appears  that 
practically  all  of  the  property  covered  by 
the  mortgages  was  kept  In  the  possession  of 
C.  A.  Beck.  On  December  20,  1912,  C.  A. 
Beck  disappeared,  and  the  bank  took  posses- 
sion of  tbe  property,  advertised  it  for  sale, 
and  on  February  12,  1813,  did  sell  it  and 
applied  the  proceeds  upon  the  note  given  tt 
by  C.  A  Beck  and  Anna  Beck.  Subsequent 
to  the  taking  possession  of  the  property  by 
the  bank,  and  prior  to  and  on  the  day  of 
sale,  both  Wogan  and  Alfred  Wells  demand- 
ed possession  of  the  personalty  covered  by 
the  respective  mortgages  held  by  them.  Chi 
tbe  trial  of  the  case  tbe  Jury  answered  spe- 
cial questions  to  tbe  efCect  that  the  property 
covered  1^  both  Files'  and  Wogan's  mort- 
gages was  owned  by  and  to  the  possession  of 
C.  A  Beck  from  their  re^ective  dates  until 
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December  26,  1012,  and  returned  special  ver- 
diets  finding  for  Wogan  and  Wells  against 
defendant  bank  for  $510  and  $365,  respec- 
tively, for  Wogan  against  defendant  Slrey 
for  $010,  and  for  defendant  bank  against 
defendant  Sivey.  The  bank's  motion  for  a 
new  trial  was  overruled,  and  from  the  judg- 
ment rendered  It  appeals. 

[1]  While  there  was  testimony  that  the 
property  was  sold  to  Sivey  by  Beck  and  de- 
livered Into  his  possession  prior  to  the  exe- 
cution of  the  Wogan  mortgage,  and  that  Siv- 
ey made  a  payment  of  $118  to  Beck,  the 
Jury  has  found  that  Beck  was  the  real  own- 
er of  the  property  when  that  mortgage  was 
uecuted,  and  that  be  continued  In  the  pos- 
session of  the  same  nntU  after  the  bank's 
mortgage  was  executed.  Substantially  the 
same  flndiogs  were  made  In  respect  to  the 
iwoperty  included  in  the  Files  mortgage.  It 
appears  that  Beck  brought  most  of  the  prop- 
erty from  his  farm  to  Ft  Scott  and  exhibit- 
ed It  to  the  mortgagees,  representing  that  he 
had  sold  It  to  Sivey  and  Wells.  He  not  <»aly 
Joined  in  procuring  the  loans  on  these  repre- 
sentations, but  he  Joined  la  the  execution  of 
the  notes.  It  la  conceded  tliat  both  of  the 
mortgagees,  Wogan  and  Files,  acted  In  good 
fsiith  and  upon  the  theory  that  the  repre- 
sentations of  the  parties  were  true.  From 
the  findings  of  the  jury  it  must  be  assumed 
that  the  property  was  not  transferred,  but 
that  the  ownership  and  possession  continued 
in  Beck.  It  follows  that  he  caused  his  prop- 
erty to  be  mortgaged  In  each  of  the  cases  in 
the  names  of  others  and  obtained  the  pro- 
ceeds of  the  mortgages.  The  property  mort- 
gaged was  In  existence  and  was  owned  by 
him  when  he  obtained  the  loans  and  caused 
the  mortgages  to  be  executed.  Under  the  tes- 
timony and  findings  It  must  be  held,  too, 
that  the  mortgagees,  exercised  reasonable 
diligence  in  ascertaining  the  ownership  and 
character  of  the  property  mortgaged.  The 
mortgages  were  recorded,  and  If ''they  were 
valid  instruments,  the  title  to  the  property 
passed  to  the  mortgagees  under  ^e  law. 
While  the  owner  and  those  acting  -for  him  in 
the  execution  of  the  mortgages  were  guilty 
of  fraud,  their  fraud  did  not,  of  Itself,  af- 
fect the  validity  of  the  mortgages,  since  the 
mortgagees  acted  In  good  faith  and  without 
any  notice  of  the  fraudulent  purposes  of  the 
mortgagors.  Both  parties  must  participate 
in  the  fraud  In  order  to  avoid  the  mortgage. 
National  Bank  v.  Ridenour,  46  Kan.  707,  718. 
27  Pac.  150,  26  Am.  St  Rep.  167 ;  Jones  on 
Chattel  Mortgages  (5th  Ed.)  S  335. 

Unquestionably  the  mortgages  are  valid  as 
between  the  mortgagees  and  Beck,  as  well  as 
his  tools  who  acted  as  mortgagors.  Are 
they  valid  as  to  a  subsequent  mortgagee?  A 
case  which  tends  to  support  the  claim  of  Inva- 
lidity is  Mackey  v.  Cole,  79  Wis.  426,  48  N.  W. 
620,  24  Am.  St.  Rep.  728.  There  an  owner  of 
horses  named  McPherson  executed  a  mort- 
gage on  th&a  in  the  name  of  Doyle,  and  the 
mortgagee  believed  Doyle  to  be  the  true  name 


of  the  mortgagor.  The  mortgage  was  placed 
on  record.  Shortly  afterwards  McPherson 
took  the  horses  to  another  town  and  sold 
them  to  one  who  had  no  notice  of  the  mort- 
gage excei>t  imcfa  as  might  be  derived  from 
the  mortgage,  which  was  on  file  and  pur- 
ported to  have  been  executed  by  Doyle.  The 
court  held  that  one  having  no  Interest  In 
property  could  not  mortgage  it,  and  that  the 
filing  of  a  mortgage  executed  by  the  owner 
nnder  a  fictitious  name  te  not  notice  of  such 
mortgage  to  a  purchaser  from  the  owner  who 
negotiates  a  sale  under  his  real  name.  The 
trial  court  ruled  there  that  neither  the  mort- 
gagee nor  his  agent  had  exercised  due  dili- 
gence in  the  matter,  and  that  If  they  had 
done  so,  they  could  easily  have  ascertained 
the  true  name  of  the  owner  and  detected  the 
fraud,  and,  falling  to  exercise  due  dUlgenc^ 
the  mortgage  was  Invalid.  The  Supreme 
Court,  however,  based  its  decision  on  the 
ground  that  the  mortgage,  being  In  the  name 
of  another,  did  not  afford  binding  notice  on 
purchasers.  Our  court  appears  to  have  taken 
a  different  view  of  the  question  in  Brittaln 
V.  Blanchard,  60  Kan.  263,  56  Pac.  474.  That 
case  strongly  tends  to  sustain  the  validity  of 
the  Wogan  and  Files  mortgages.  Foltz,  who 
was  a  m«*chant,  a  farmer,  a  live  etock.  dealer, 
and  also  a  president  of  a  bank,  arranged  to 
purchase  a  herd  of  cattle.  He  did  not  have 
the  money  with  which  to  pay  for  tliem,  and 
therefore  arranged  to  obtain  a  loan  on  the 
cattle  which  he  purchased.  Being  the  presi- 
dent of  a  bank,  and  fearing  that  the  giving 
of  a  mortgage  on  his  property  might  impair 
the  credit  of  the  bank,  he  arranged  to  hare 
a  bill  of  sale  made  to  one  of  his  employes,  who 
should  thereafter  execute  notes  and  a  mort- 
gage  to  the  parties  from  whom  the  money 
was  obtained  to  buy  the  cattle.  The  arrange- 
ment was  carried  oat,  except  that  the  bill  of 
sale  was  never  executed.  SnbsequMitly  a 
creditor  of  Foltz  challenged  the  validity  of 
the  mortgage,  and  one  of  the  grounds  was 
that  the  mortgagor  had  no  Interest  In  the 
property  described  In  the  mortgage,  and,  fur- 
ther, that  the  recording  of  It  did  not  charge 
creditors  of  Foltz  with  notice  of  a  lien  on  the 
cattle.  The '  mortgagees  In  that  case  were 
found  to  be  free  from  fraud,  as  Foltz  had 
agreed  to  transfer  the  l^al  title  to  his  em- 
ploy6  and  there  was  no  purpose  on  their  part 
to  cover  np  the  title  to  the  property  nor  to 
defraud  any  one.  The  mortgage  was  held  to 
be  valid  as  against  the  creditors  of  Folts, 
the  court  holding  that; 

"Tn  the  absence  of  a  ahowing  of  fraudulent 
purpose  upon  the  part  of  B,  S.  &  R.  fthe  mort- 
gaseesj,  the  mortKage  was  not  invalid  as  to 
third  persona  because  of  V.'s  [the  employ^  of 
the  purchaser]  lack  of  property  interest  in  the 
cattle."    Syl.  par.  1. 

Another  case  which  Is  quite  In  point  and 
In  line  with  Brittaln  v.  Blanchard,  supra, 
was  decided  by  the  Supreme  Court  of  Ne- 
braska. There  a  man  calling  himself  M.,  not 
his  r^  name,  purchased  a  team  of  horses 
tram  a  person  who  waB  nnacqnalnted  with 
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bin,  and  gave  a  cbattel  mortsage  on  the  team 
for  the  puwhiuie  price  tbat  waa  daly  reoord- 
ed.  Shortly  flfterwardH  tbe  mortgagor  offer- 
ed the  team  for  sale  to  anotlier  under  the 
name  of  D.,  his  real  name,  and  iip<m  an  ex- 
aminatirai  of  the  reoorde,  and  flndtng  no 
raortfage  im  ffle  as  against  lite  horses 
were  parchased.  Snbaeqnently  a  controversy 
arose  between  tbe  nunrtgagee  and  tbe  pur- 
caiaser,  and  tt  was  held  that  where  a  person 
exccntes  a  diattel  mortgage  under  a  ficti- 
tious name  and  dellTers  It  to  the  mortgagee 
wbo,  without  knowli^  tiiat  the  name  of  tbe 
mortgagor  was  flctltloin,  records  the  mort- 
gage In  tbe  proper  count7>  the  title  to  the 
pr<9ert7  mortgaged  Tests  In  the  mortgagee 
by  the  delivery  of  the  mortsage,  and  he  msy 
recover  the  property  firom  anottier  person 
to  whom  the  mortgagor  sells  It  under  his 
true  name  after  the  mortgage  was  recfwded. 
Alexander  Bros.  v.  Graves,  26  Neb.  4S8,  41 
N.  W.  290,  IS  Am.  St.  Rep.  BOl.  The  decision 
of  the  trial  court  holding  the  mortgages  of 
Wogan  and  Flies  to  be  valid  as  against  a  sub- 
sequent mortgagee  appears  to  be  supported 
by  Brittaln  v.  Blanchard,  supra,  as  well  as 
the  Nebraska  case  cited. 

There  Is  a  further  contention  that  the 
mortgages  are  Invalid  because  of  Indeflnlte- 
ness  of  description  of  the  property.  The 
greater  part  of  the  property  described  In  the 
mortgages  consisted  of  mules,  and  the  ago, 
color,  and  names  of  most  of  them  were  given 
substantially  as  they  were  described  In  the 
mortgage  of  the  bank.  The  farm  implements 
were  described  according  to  the  purpose  for 
which  they  were  designed  to  be  used.  In  the 
Wogan  mortgage  it  is  recited  that  the  prop- 
erty is  kept  In  Bourbon  county,  while  in  tlie 
Plies  mortgage  It  is  stated  that  the  projierty 
Is  kept  on  the  Wells  farm  six  miles  south  of 
Ft.  Scott.  The  property  was,  of  course,  de- 
scribed as  being  that  of  Slvey  and  Wells, 
and  it  la  claimed  tliat  the  mortgagees  were 
negligent  in  liling  mortgages  that  did  nut  give 
the  true  ownership  and  location  of  the  prop- 
erty. As  we  have  seen,  most  of  the  proper- 
ties were  placed  In  the  possession  of  the  nom- 
inal mortgagors,  and  It  was  in  their  posses- 
sion when  it  was  exhibited  to  Wogan  and 
Files  about  the  time  the  loans  were  mad& 
The  mortgagees  acted  with  reasonable  cau- 
tion and  diligence  when  they  Insisted  on  the 
production  of  tbe  property  that  was  to  be 
mortgaged.  Beck  and  tlie  parties  who  acted 
for  and  with  him  not  only  brought  in  the 
property  and  exhibited  It,  but  they  gave  as- 
surance to  the  uMUtgagees  of  their  right 
to  mortgage  It  It  appears  tliat  Wogan  did 
not  see  tbe  hogs  which  were  included  in  his 
mortage,  and  it  is  suggested  that  they  may 
be  imaginary  hogs,  but  it  appears  to  have 
been  admitted  at  the  trial  that  the  prc^nrty 
described  in  the  Wogan.  mortgage  is  Included 
in  tbe  bank  mortgage,  and  that  described  in 
the  Flies  mortgage  is  Included  In  the  Wogan 


mortgage:  The  deserlpdon  seems  to  meet 
the  requirements  of  the  law  as  determined  in 
a  number  of  cases.  Mills  v.  Kansas  Lumber 
Co.,  26  Kan.  574 :  Brown  v.  Holmes,  18  Kan. 
482;  Shaffer  v.  Flckrell,  22  Kan.  619;  King 
V.  Anltman  tt  Co.,  24  Kah.  246;  Schmidt  v. 
Bender,  39  Kan.  437,  18  Fac.  491;  Ward  v. 
Johnson,  66  Kan.  813,  72  Pac.  242;  Bndcdph 
V.  OommiBBion  Co,  76  Kan.  789,  92  Pac.  1103. 

In  the  Flies  mortgage  It  was  recited  that 
mnlea  therein  described  were  purchased  from 
Beckt  and  this  afforded  a  due  towards  iden- 
tlflcatlon  and  also  to  the  fraud  of  Beck.  We 
find  no  basis  for  tbe  eontentlou  that  the 
mortgagees  are  eatojved  to  insist  on  the  va- 
lidity of  tbe  mortgages  and  to  claim  the  prop- 
erty because  of  their  fiiilure  to  exercise  rea- 
sonable diligence  for  Ibe^  own  protection. 
They  had  no  reastm  to  infOr  tbat  Beck,  Slvey, 
and  Wdls  were  not  acting  honestly  In  the 
transfer  of  the  property  and  the  execution  of 
the  mortgages.  Before  that  time  Beck  had 
been  r^rded  as  n  anocessfnl  and  reliable 
farmer  and  stock  raiser,  and  appeared  to 
have  tbe  confidence  of  his  neighbors.  The 
mortgagees  did  take  coodderable  pains  to  as- 
certain tbe  existence  of  tbe  prwerty  as  well 
as  its  value,  and,  not  knowing  Slvey  and 
Wens  as  weUas  Be(&,  Ibey  took  the  addition- 
al precaution  to  have  the  notes  signed  by 
Beck,  whose  reaponslblllty  was  not  question- 
ed. They  filed  tbe  mortgages  for  record,  and 
It  cannot  be  said  that  they  failed  to  exercise 
a  reasonable  degree  of  caution  !n  the  trans- 
actloiu. 

[2]  The  lnstructl<ms  about  which  there  Is 
some  complaint  appear  to  be  substantially 
consistent  with  tbe  vlem  expressed  herein. 
The  assignment  of  the  note  and  mortgage  to 
WeUs  gave  him  the  standing  and  right  held 
by  Sites,  the  assignor,  and  under  the  testf- 
mmiy  the  awards  made  to  the  mortgagees  are 
deemed  to  be  Jnstlfled. 

The  Judgment  of  the  district  court  Ifl  af- 
firmed. AU  the  Justices  concurring. 


ROBERTS  V.  CHARLES  WOLFF  PACKING 
CO.    (No.  l»520.)t 
(Supreme  Court  ot  Kansas.   June  12,  19150 

(Bvlldhut  9v  the  Oourl.) 

1.  Masteb  ano  Skbvant  ^=>250%,  New,  vol. 
16  Key-No.  Series— Iwjuby  to  SEBVAirr  — 
WOBKMKN's    COUPBIfSATION  AOT— PABTIAI. 

iNOAPAcrr*. 

In  case  of  partial  incapacity,  the  rule  for 
measuring  compensnttou  due  to  an  injured  em- 
ploye, under  th«  Workmen's  Compensation  Act 
(Laws  1911,  c.  21S),  is  prescribed  in  section  12 
of  that  act,  while  tbe  limitations  as  to  tbe 
amount  of  recovery  are  fixed  by  section  11  of 
tha  act. 

2.  Masteb  and  Sebvant  «s»2G09£,  New,  vol. 
16  Key-No.  Series  —  Iwjubt  to  SKBTAirr  — 
WOBKUEN'a  COUPENSATIOR  AcT  — AMOTTRT 

or  Compensation— Pabtial  iNCAPAcrrr. 
In  the  action  of  plaintiff  for  compensation, 
it  was  agreed  that  his  average  earnings  prior 
to  the  accident  were  $12  per  week,  and  It  was- 
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fotiDd  that  tba  average  amoont  which  be  would 
probably  be  able  to  ears  after  the  accident  was 
$3  per  week.  Hie  compeDsatioD,  therefore,  un- 
der the  act,  would  be  50  per  cent,  of  the  differ- 
ence in  the  earnings  before  and  after  the  acci- 
dent, to  wit,  $4.50  per  week. 

3.  Masteb  and  Seavaht  *=a2B0%,  New,  voL 
16  Key-No.  Series  —  Imjttbt  to  Sbbvast  — 
Workmen's  Compensation  Act  —  JuDO- 

ICBNT  FOB  LUUF  SUlf. 

While  an  employer  may  be  allowed  redemp- 
tion from  liability  under  an  award  of  compensa- 
tion in  the  form  of  periodical  payments  by  pay- 
ing 80  per  cent,  of  tne  amount  of  payments  that 
will  become  due,  and  while  an  employ^  who  has 
been  awarded  compensation  In  periodical  pay- 
ments by  agreement  or  arbitration  may  ask  for 
and  obtain  judgment  against  the  employer  for 
80  per  cent,  of  the  sum  of  the  payments  due 
and  to  become  due,  In  cases  where  there  is 
doubt  aa  to  the  aecprity  of  his  comj^nsation, 
these  provisions  have  no  application  in  an  ac- 
tion for  compensation,  where  the  court,  in  the 
exerdse  of  its  discretion,  enters  judgment  for  a 
lomp  sum  in  the  first  instance. 

4.  Masteb  and  Sxbvaht  ^:92509&.  New.  vol. 
16  Key-No.  Secies  —  Injury  to  Bbbvant  — 
Wobkmbn's  Compenbatiok  Act— Pbbsen- 
Station  of  Giaii^Waiveb. 

An  employer  may  waive  the  nquiranents 
that  notice  ahall  be  siTen  to  him  by  an  employe 
of  an  accident  within  ten  days  after  the  acci- 
dent occurs  and  that  the  claim  shall  be  present- 
ed to  him  within  three  months  after  the  acci- 
dent, and  held,  that  the  defendant  herein  by  its 
acts  and  statements  waived  the  failure  of  plain- 
tiff to  make  a  claim  for  compensation  within 
Hie  three  m<Hith8  p^od. 

Anieal  from  District  Court,  Shawnee 
Gonntr. 

Action  by  Zelora  Roberts  against  tbe 
Charles  WoUC  Packing  Gompai^,  a  corpora- 
tion. SYom  a  jadgment  tor  plaintiff,  defend- 
ant appeals.  Modified  and  affirmed. 

Adrian  F.  Sherman  and  T.  B.  Landon,  both 
of  Kansas  City,  Mo.,  and  Edwin  A.  Austin, 
of  Topeka,  for  appellant.  Monroe,  Roark, 
McClure  &  Monroe,  of  Topeka,  for  appeUee. 

JOHNSTON,  C.  J.  Zelora  Roberts,  an  em- 
ploye of  the  Charles  Wolff  Packing  Com- 
pany, fell  into  an  elevator  shaft  which  was 
insufficiently  protected  and  sustained  severe 
injuries.  He  brought  this  action  under  the 
Workmen's  CompOTsatlon  Act  (Laws  1911,  c. 
218,  as  amended  by  Laws  1913,  c.  216),  al- 
leging that  he  bad  been  totally  disabled  from 
performing  work  from  July  16,  1913,  when 
he  was  Injured,  until  July  1,  1914,  and  that 
he  would  always  be  partially  incapacitated 
from  performing  physical  labor.  It  was 
agreed  that  the  amount  earned  by  a  person 
in  the  grade  of  employment  in  which  plain- 
tiff was  engaged  was  $12  a  week,  and  defend- 
ant proposed  to  pay  50  per  cent  of  that  sum 
In  periodical  payments  from  Jnly  29,  1913, 
with  the  interest  then  due,  and  to  continue 
such  payments  until  July  1, 1914,  and  also  to 
confess  judgment  for  periodical  payments 
thereafter  as  upon  an  award  until  it  might 
be  reviewed,  modtfled,  or  canceled  as  provid- 
ed by  tbe  governing  etatate,  but  the  offer 
was  denied.  The  defendant  then  answered, 
alleging  that  Its  only  llablUty  to  plaintiff. 


BBPOBTBR  (Kan. 

according  to  tlie  prorislons  of  the- Workmen's 
^Compensation  Act,  was  for  compensation 
during  total  incapacity  equal  to  60  per  cent 
of  the  average  weekly  earnings  of  persons 
engaged  In  the  same  grade  of  work  that 
plaintiff  was  doing  at  the  time  of  the  acci- 
dent, and  in  case  of  partial  incapacity  period- 
ical payments  of  from  25  to  60  per  cent  of 
the  average  weekly  earnings,  to  be  continued 
subject  to  cancellation  or  modification,  de- 
prading  on  the  condition  and  capacity  of  the 
plaintiff,  but  that  defendant  was  not  liable  to 
plaintiff  In  any  evoit  for  indgment  In  a  lump 
sum.  It  was  further  alleged  that  plaintiff 
had  failed  to  give  notice  of  the  accident  with- 
in ten  days  after  It  occurred,  or  pj  make 
claim  for  compensation  within  three  months 
after  the  accident  and  that  the  failure  to  do 
so  was  a  bar  to  the  maintenance  of  tbe  ac- 
tion, as  the  failure  was  not  due  to  any  in- 
capacity or  other  reasonable  cause.  The  case 
was  tried  on  an  agreed  statement  of  tacts, 
supplemented  by  a  little  oral  testimony  aa 
to  the  nature  and  extent  of  the  injury  sus- 
tained by  plaintiff,  its  effect  upon  him,  and 
the  part  taken  by  the  officers  of  the  defmd- 
ant  at  the  time  the  plaintiff  was  injured.  At 
the  close  of  the  testimony  the  defendant 
moved  the  court  to  take  the  case  from  the 
Jury  and  render  judgment  in  favor  of  plain- 
tiff for  $195  and  for  weekly  payments  there- 
after of  f6  a  week  as  an  award  until  judg- 
ment should  be  modified  as  provided  in  the 
act  Tbe  motion  was  overruled,  and  the  jury 
returned  a  verdict  fixing  the  amount  of  re- 
covery at  the  lump  sum  of  ^,474.87.  After- 
wards, on  motion  of  the  defendant,  the  court 
modified  the  judgm^t  reducing  It  from  the 
amount  stated  to  $1,979.90,  which  the  court 
determined  was  the  present  value  of  the 
award  made  by  the  jury,  to  wit,  80  per  cent 
of  the  amount  named  In  the  verdict 

[4]  In  behalf  of  the  defendant  it  is  insisted 
that  the  failure  to  present  a  claim  for  com- 
peqsatlou  within  three  months  after  the  ac- 
cident completely  bars  a  recovery  under  the 
provisions  of  the  act  It  Is  provided  that  a 
proceeding  for  the  recovery  of  compensation 
cannot  be  maintained,  unless  written  notice 
of  the  accident  Is  given  within  ten  days 
thereafter,  and  unless  a  claim  for  compensa- 
tion has  been  presented  within  three  montlis 
after  the  accident,  or  in  case  of  death  within 
six  months  from  the  date  thereof.  It  is  fur- 
ther provided  that  tbe  absence  of  notice  or 
any  defect  shall  not  be  a  bar,  unless  the  em- 
ployer has  been  thereby  prejudiced  or  If  the 
failure  to  make  a  claim  was  occasioned  by 
mistake,  pbyrtcal  incapacity,  or  other  reason- 
able cause.  Laws  1918,  c;  216,  1  6.  Apart 
from  the  fact  that  the  defendant  and  its  of- 
ficers knew  the  cirenmstanceB  and  extent  of 
the  injury  and  plaintiff  was  treated  by  de- 
fendant's lAysidan,  Qien  were  admlBsl<ms  of 
UablUty  and  offers  to  confess  judgmrat,  as 
as  motions  that  judgmmt  be  awarded  la 
tsvor  of  plaintllt  and  agalut  d^^ant  tor 
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limited  snniB  provided  it  was  awarded  In  the 
form  of  periodical  parmenta.  The  defendant 
tbereby  waived  the  failure  of  tbe  plaintiff 
to  make  a  claim  within  the  prescribed  time 
OT  at  a  time  earlier  than  it  was  made.  The 
plaintiff  would  not  have  been  warranted,  un- 
der the  clrcumBtances,  In  offering  proof  that 
there  was  reasonable  cause  for  the  delay 
when  the  defendant  had  already  admitted 
ISablllty  under  the  law  and  had  asked  that 
Judgment  be  awarded  to  plaintiff  and  against 
the  defendant. 

[1]  It  la  next  contended  that  the  court  err- 
ed in  denying  the  motion  for  periodical  pay- 
ments as  In  an  award  and  in  giving  Judg- 
ment for  a  lump  sum  In  favor  of  the  plain- 
tiff. It  iB  said  that  the  act  contemplates 
periodical  or  weekly  payments  of  compensa- 
tion upon  the  scale  therein  prescribed,  and 
that  whether  the  amount  of  compensation  is 
determined  by  the  parties  themselves,  by  ar- 
bitrators, or  by  courts  and  juries,  the  award 
must  be  made  in  the  form  of  periodical  pay- 
ments, and  that  such  payments  are  subject  to 
modification,  review,  or  cancellation  in  ac- 
cordance with  the  changing  conditions  and 
capacity  of  the  employ^.  Three  methods  are 
iwovided  for  settling  the  compensation  to  be 
awarded  workmen  under  the  act:  First, 
agreemmt  of  the  pardes;  second,  arbitra- 
tion; and,  third,  action  In  court  Evidently 
the  Leglalatore  contemplated  that  most  of 
the  cases  would  be  settled  by  agreement  of 
the  parties  in  accordance  with  detailed  pro- 
visions made  In  the  act  for  measuring  the 
compensation  to  be  paid.  In  case  differences 
should  arise,  it  was  provided  that  compensa- 
tion should  be  settled  by  arbitrators  selected 
by  the  parties,  who  Should  not  be  bound  by 
technicfil  rules  at  procedure  or  evidence  in 
ree^ddng  th^r  decisions.  It  la  provided  that 
awards  by  agreement  or  by  arbitration  shall 
be  in  writing,  and  be  filed  in  the  office  of  the 
fHeA  of  the  district  court,  and  be  subject  to 
cancellation  by  the  Judge  of  the  district 
court.  If  it  be  made  to  appear  that  the  work- 
man la  not  disabled,  but  la  earning  the  same 
or  hlglier  wages  as  b^!ore  the  accident,  or 
where  the  awards  were  obtained  by  fraud  or 
ondue  infioence,  or  on  account  of  the  i&di  of 
authority  or  misconduct'  of  the  committee  or 
arbitrator,  ot  ttiat  the  award  is  grossly  In- 
adequate or  excessive,  or  that  the  employe 
absents  himself  so  that  a  reasonable  exam- 
ination of  his  condition  cannot  be  made,  or 
where  he  goes  beyond  the  boundaries  of  the 
United  States  or  Canada.  There  is  another 
provision  that  after  an  agreement  or  award 
the  district  court  may,  upon  application  of 
an  employe  and  a  showing  that  there  is 
doubt  as  to  the  security  of  the  employe's 
compensation,  give  a  Judgment  to  the  em- 
ployfi  for  80  per  cent  of  the  payments  due 
and  unpaid  and  prospectively  due  under  the 
agre^ent  or  award,  but  that  if  the  employer 
shall  give  a  good  and  sufficient  bond  to  ae- 
enre  the  making  of  the  payments  no  execu- 
Uoa  diaU  laaue  tm  the  Ju^ment  as  long  as 


the  nniAoyer  eonttnues  to  make  paymoitB  as 
provided  in  the  original  agreement  or  award. 
Another  provision  is  that  an  employer,  after 
making  payments  for  six  months,  may  re- 
deem his  liability  under  an  award  or  agree*' 
ment  by  the  payment  of  80  per  cent  of  the 
amount  stipulated  or  awarded,  which  pay- 
ment shall  operate  as  a  release  and  discharge 
from  all  liability  on  account  of  the  injury. 
After  providing  for  cases  where  the  com- 
pensation is  fixed  by  the  stipulation  of  par- 
ties or  by  arbitrators,  provision  is  made  for 
the  third  class  of  cases.  It  is  enacted  that, 
in  default  of  agreement  or  arbitration,  com- 
pensation may  he  determined  and  enforced 
by  an  action  In  court  la  which  a  Jury  may 
be  bad  upon  the  demand  of  either  party,  and 
that  Judgment,  if  it  be  in  favor  of  the  plain- 
tiff, may  be  in  a  lump  sum  equal  to  the 
amount  of  the  payments  that  would  be  due 
under  the  provision  of  the  act  or,  In  the  dis- 
cretion of  the  district  Judge,  the  Judgui^t 
may  be  for  periodical  payments  as  in  an 
award.  While  the  rules  for  measuring  the 
average  earning  of  an  employ^  and  for  de- 
termining the  compensation  to  which  he  is 
entitled  are|  the  same  In  a  case  tried  before  a 
court  and  Jury  as  In  cases  settled  by  agree- 
ment or  arbitration,  the  Judgment  for  a  lump 
sum  rendered  by  a  court  Is  enforceable  by 
execution  at  once,  and  is  not  open  to  modifi- 
cation as  the  condition  of  the  employ^  may 
change  or  his  earning  capacity  Increase.  The 
theory  of  the  X^eglslature  manifest  was 
that  cases  would  arise  In  which  the  condition 
of  the  employe  would  be  so  marked  that 
there  would  be  lltUe  reason  to  anticipate  im- 
provement in  earning  capacity,  and  that  the 
drcumatances  would  be  ^ch  as  would  war- 
rant the  court  in  ^ving  Judgment  for  a  lump 
sum  available  at  once,  rather  than  for  peri- 
odical payments  as  in  an  award.  The  kind 
of  Judgment  that  is  to  be  rendered  was  left 
to  the  discretion  of  the  trial  court 

The  question  now  contended  for  was  pre- 
sented In  Gorrell  v.  Battelle,  93  Kan.  370, 
144  Pac.  244.  It  was  there  Insisted  that  the 
theory  of  the  act  was  that  compensation 
should  cease  and  payments  should  end  whea 
incapacity  ceased,  and  the  case  should  be 
left  open  so  that  employers  might  obtain 
modI13cation  of  the  payments  as  the  condlUon 
of  the  employe  should  Improve.  The  answor 
to  that  contention  was  that: 

"Tbe  Workmen's  Compensation  Act  confers 
express  power  upon  tiie  trial  court  to  render 
judgment  in  a  lump  sum  Instead  of  making  an 
award  of  periodical  payments.  Td  every  case 
the  trial  court  must  exercise  its  judgment  and 
discretion  as  to  tbe  best  method  of  making  com- 
peDsatioQ  in  the  light  of  all  the  factB,  and  the 
result  will  not  be  disturbed  on  appeal  except  for 
an  abuse  of  the  power."    Syl.  par.  5. 

In  the  more  recent  case  of  Cain  v.  Zinc  Co., 
94  Ean.  679,  680,  146  Paa  1165,  it  was  held 
that: 

"Whether  tbe  Judgment  In  such  a  case  shall 
be  for  a  lump  sum,  or  for  periodical  paymeDta, 
is  expressly  left  to  the  discretion  «  the  trial 
court^ 
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In  aiTlvliig  at  Its  Judgment  tbe  court  cmi- 
siderg  the  testimony  as  to  the  nature  of  the 
injury,  Its  effect  on  the  earning  capacity,  the 
duration  of  the  Incapacity,  and  the  likeli- 
hood of  cure  or  improvement,  and  from  all 
j>ertlnent  facts  brought  to  its  attention  it  de- 
termines whether  the  Judgment  shall  be  for 
periodical  payments,  or  for  a  lump  sum,  on 
which  payment  may  be  enforced  at  once.  Ac- 
cwdliv  to  the  evidence  the  Injury  to  the 
l4alntlff  was  a  ftacture  of  the  neck  of  the  left 
femur,  which  had  the  effect  of  shortening  the 
1^  three-fourths  of  an  inch.  It  Impairs 
plalntUPs  ability  to  move  his  leg  la  certain 
directions,  and  the  effect  Is  permanent  In 
character.  It  cannot  be  said  that  there  was 
-an  abuse  of  dlscretltm  In  the  refusal  of  the 
court  to  provide  for  periodical  payments. 

[1]  There  la  complaint  that  the  court  omit- 
ted to  state  the  rule  for  measuring  the  diffOT- 
ence  in  the  average  earnings  of  the  nnpIoyS 
before  the  accident  and  what  he  can  probably 
earn  after  the  accident,  as  provided  In  sec- 
tion 12  of  the  act.  The  Instruction  only  pur- 
ported to  state  the  limitations  of  recovery  for 
partial  incapacity  and  In  that  respect  was 
complete.  The  rule  for  determining  the  earn- 
ing capacity  after  the  accident,  as  compared 
with  what  It  was  before  the  accident,  was 
accurately  stated  In  Instruction  7,  In  which 
the  rules  and  limitations  to  be  applied  in 
measuring  compensation  in  cases  of  total  and 
partial  incapacity  were  fairly  stated. 

[2]  There  is  good  reason,  however,  to  com- 
plain of  the  amount  allowed  as  compensation. 
It  was  agreed  that  the  average  eambigs  of 
plaiatifF  before  the  accident  should  be  re- 
garded as  $12  per  week,  and  the  Jury  found 
that  the  average  wage  which  the  plaintiff 
would  probably  be  able  to  earn  in  the  future 
was  $3  per  week.  The  rule  for  measuring 
compensation  where  there  Is  partial  incapac- 
ity is  stated  In  section  12  of  the  act  as  fol- 
lows: 

"la  the  case  of  partial  incapacity  the  pay- 
ments shall  be  computed  to  egual,  as  closely  as 
poBsIble.  fifty  per  ceut.  of  the  diETerence  between 
the  amount  of  the  'average  eamiugs'  of  the 
workman  before  the  acciiient,  to  be  computed 
as  herein  provided,  and  the  average  amount 
which  he  is  most  probably  able  to  earn  in  some 
suitable  employment  or  busiQ<.>S3  after  the  acci- 
dent, subject  however,  to  the  limitations  herein- 
before provided."   Laws  c.  21^  |  12. 

In  section  11  of  the  act  as  amended  it  la 
provided  that: 

"When  partial  incapacity  for  work  results 
from  injury,  periodical  payments  during  such  in- 
capacity, commeDcinR  at  the  end  of  the  second 
week,  shall  not  be  less  than  twenty-Sve  per 
cent,  nor  exceed  fifty  per  cent,  based  upon 
the  average  weekly  earnings  computed  as  pro- 
vided in  section  12,  but  in  no  catue  less  tnaa 
three  dollnrs  per  week  or  more  than  twelve  dol- 
lars per  week:  provided,  however,  that  if  the 
workman  is  under  twenty-one  years  of  age  at 
the  date  of  the  accident  and  the  average  weekly 
eaminKS  are  less  than  $10.00  his  compensation 
shall  not  be  leas  than  seventy-five  per  cent,  of 
his  average  eamiogs.  No  such  payment  for 
total  or  partial  disability  shall  extend  over  a 
^riod  exceeding  eight  years."    Iawb  1913.  e. 
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Some  c(HiftiBlca  arises  because  the  rule  for 
measnrlng  compensation  In  cases  of  partial 
incapacity  la  placed  In  the  section  following 
the  cme  providing  limitations  on  the  amount 
of  recovery.  Section  12  prescribes  the  rule 
for  finding  the  loss  of  earning  capacity  by 
reason  of  the  Injury.  It  Is  not  easy  to  deter- 
mine the  wage  that  the  Injured  empl(^g  will 
be  able  to  earn  after  the  accident,  but  the 
court  is  to  ascertain,  as  the  Legislature  says, 
"as  closely  as  possible,"  what  his  earnings 
will  be  In  Us  injured  condition,  and  the  com- 
pensation Is  to  be  60  per  cent  of  the  differ- 
eaoa  betwe«i  tbe  average  earnings  before 
and  after  tiie  acddent,  but  In  no  case  to  be 
lower  than  tiie  minimum  nor  bl^er  than  the 
maximum  limitation  prescribed  In  sectlim 
11.  In  this  case  It  was  found  that  the  parlod 
of  total  incapacity  would  extend  imtll  July 
1, 1914,  which,  entitled  the  plaintiff  to  60  per 
cent,  of  the  average  earnings,  and  tills  was 
found  to  amount  to  9290.87,  and  about  this 
measure  there  Is  no  complaint  For  eadi  of 
the  seven  years  following  Jie  was  given  the 
full  50  per  cent,  of  his  average  earnings,  or 
$6  per  week,  without  regard  to  the  amount 
he  would  be  able  to  earn  In  his  Injured  con- 
dition. This  amounted  to  $312  per  year.  X'n- 
de^  the  law,  however,  he  was  only  eutitled  to 
50  per  ceut.  of  the  difference  between  the 
average  earnings  before  the  accident  and  his 
probable  average  earnings  after  the  accident 
The  difference,  as  we  have  seen,  was  $9  per 
week,  and  he  was  only  entitled  to  60  per 
cent,  of  that  amount,  or  $4.50  per  week, 
which  would  entitle  him  to  $234  per  year,  or 
$1,638  for  the  seven  years.  This  measure  of 
compensation  falls  within  the  limitations 
prescribed  in  section  11  and  conforms  to  the 
legislative  rule  where  there  is  partial  in- 
capacity. The  amount  of  the  verdict  must 
there)fore  be  reduced  fnHn  $2,474.87  to  $1,- 
928.87,  which  is  composed  of  $290.87  for  the 
period  of  total  Incapacity  and  $1,638  for  the 
period  of  partial  Incapacity. 

The  court  however,  held  that,  the  Judg^ 
meat  being  given  In  a  lump  sum,  only  80  per 
cent  of  the  compensation  measured  by  the 
Jury  could  be  allowed,  and  of  this  holding 
plaintiff  complains.  The  act  provides  that  in 
cases  of  agreement  or  award  in  the  form  oi 
periodical  payments,  where  there  Is  doubt  of 
the  security  and  danger  of  loss  to  the  em- 
ployft,  the  court  may  order  the  immediate 
payment  of  an  amount  equal  to  80  per  cent 
of  the  payments  due  and  to  become  due,  un- 
less a  bond  to  secure  the  payments  is  given 
by  the  employer.  Laws  1911,  c  218,  S  31* 
There  Is  another  provision  of  the  act  that  an 
employer  who  has  made  payments  for  a  pe- 
riod six  months  may  (riitaln  redemption 
from  liability  and  a  complete  release  and  dis- 
charge from  any  further  liability  on  account 
of  the  Injury  by  paying  80  per  cent  of  the 
payments  which  may  become  due  under  the 
award.  Tvaws  1911,  c.  218,  f  33.  These  provl* 
^ons  apply  only  In  case  of  agreement  or 
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award  tn  which  periodical  psymentB  are  ad- 
bodged,  and  have  no  application  to  cases 
where  a  Judgment  In  a  lump  sum  Is  given  In 
the  first  Instance.  In  such  cases  the  amount  i 
doe  at  present  Is  found  and  determined,  and 
the  conrt  Is  not  authorized  to  reduce  the 
amount  so  determined  w  the  theory  ot  find- 
ing Its  presmt  valne.  The  theory  ot  the  atat- 
nte  ia  that  all  rednctlons  hare  been  made 
and  that  the  recovery  as  detemdned  is  to  be 
placed  In  a  lodgment  which  will  be  enforce- 
able at  once  by  execution.  Harlnf  deter- 
mined that  the  lodgment  should  be  rendered 
in  a  Imnp  sum,  it  became  the  doty  of  the 
coort  to  render  Judgment  for  ttie  amount 
fonnd  doe  without  any  discounts  or  reduc- 
tions. 

The  case  Is  tttenfim  remanded,  with  di- 
rections to  modlQ*  the  Judgment  rend««d  by 
altering  a  Judgment  ior  plaintiff  in  the  sum 
at  fl,92a8T,  and,  so  modified.  It  Is  afitrmed. 
All  the  Justices  concurring. 


GORY  T.  GRATBILL,  State  Live  Stock 
:teniuiy  Com'r,  et  aL  (No.  ISQOSOt 
(Supreme  Oonrt  of  Kansas.    June  12,  1S16.) 

(SfUahut  »y  the  CouH.) 

I,  Anhcau  4=930— IicpoBTAnoN  or  Gaitle 
— c^jhtuanob  with  bulbs— tobebcuub 
Test. 

Section  7  of  chapter  312  of  the  Laws  of 
1911  provides,  amoog  other  tbinsB,  that  the 
right  of  indemnitr  for  animals  killed  by  order 
of  the  live  stock  sanitary  commissioner,  pur- 
suant to  bis  daty  to  protect  the  health  of  do- 
mestic animals  of  the  state,  shall  not  extend  to 
animals  which  were  brought  into  the  state 
from  a  district  of  another  state  infected  with 
the  disease  on  account  of  which  the  animals  are 
killed,  or  which  were  brought  Into  tbe  state  in 
disregard  of  any  rule,  regulation,  or  order  of 
the  live  stock  sanitary  commissioner.  Kule  10, 
promulgated  by  the  live  stock  sanitary  commis- 
aioner.  provides  that  no  cattle  to  be  used  for 
dairy  purposes  or  pare  bred  or  registered  cat- 
tle to  be  used  for  breedinj«  purposes  shall  be 
admitted*  into  Kansas  unless  accompanied  by  a 
certificate  of  satisfactory  tuberculin  test  show- 
infc  them  to  be  free  from  tuberculosis,  applied 
within  30  days  prior  to  movement  by  a  veter- 
inary of  tbe  bureau  of  animal  industry,  or  by 
a  veterinarian  whose  competeocy  and  reliability 
are  certified  to  by  the  authorities  charscd  with 
tbe  control  of  diseases  of  domestic  animals  in 
tbe  state  where  tbe  cattle  originated.  One  copy 
of  such  certificate  must  be  given  to  the  owner 
or  person  In  charge,  one  sent  to  the  live  stock 
sanitary  commissioner  at  Topeka,  and  one  to 
the  common  carrier  to  attach  to  the  waybill. 
Held,  the  rule  must  be  strictly  complied  with. 
It  is  not  sufficient  that  the  test  be  applied  by  a 
veterinarian  whose  license  to  practice  his  pro- 
feasion  ia  issued  by  tbe  board  charged  wiUi  tbe 
control  of  diseases  of  d(»nestic  animals  in  tbe 
state  where  the  cattle  originate.  The  teat  must 
be  made  b.v  a  veterinarian  whose  competency 
and  reliability  are  certified  to  by  such  board,  or 
dse  by  a  veterinary  inspector  of  the  bureau  of 
animal  industry,  ud  a  copy  of  tbe  certificate 
must  be  sent  to  the  live  stock  sanitary  commia- 
riMier  at  Topeka  before  the  right  to  indemnity 
attaches. 

PBd.  Note.— Far  other  caaee,  see  Atiimfti. 
Cent.  Dig.  S  80;  Dae.  Dig.  «=:>30J 


2.  AmuALa  «»83--Stook  KjiXbd  bt  SAirt- 

TABY  Co MMI BOTOHKE—Rl Q HT  TO  IHDS31NITT. 
Twelve  head  of  cattle  belonging  to  tbe 
plaintiff  were  ordered  killed  by  the  live  stock 
sanitary  commissioner  after  the  tuberculin  teat 
duly  applied  had  shown,  and  after  the  live  stock 
sanitary  commissioner,  acting  in  good  faith  and 
pursuant  to  authority  duly  conferred,  had  decid- 
ed, that  they  were  afflicted  with  tuberculosis. 
On  post  mortem  examination  it  was  found  that 
three  of  tbe  animals  were  free  from  tubercu- 
losis. Tbey  had  been  brought  into  tbe  atate 
in  violation  of  rule  10.  Held,  the  plaintUf  is 
not  entitled  to  indemnity. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  I^.  i  82;  Dec  Dig.  «=»32.] 

8.  Andials  4=»3e— Stock  Kiujcd  bt  SAin- 
TABT  CouciasionEB— AppaAisnnurr. 

When  cattle  are  ordered  killed  by  the  livs 
stock  sanitary  oHnmissioDer,  it  is  bis  duty, 
acting  In  conjunction  with  the  chairman  of  the 
board  of  county  commission ers  of  tbe  county 
in  which  the  animals  are  located  and  the  owner, 
to  appraise  them  at  their  value  at  the  time  of 
the  appraisement  Laws  1911,  c  812,  {  A. 
Held,  the  appraisement  may  be  made  by  a 
deputy  employed  for  the  purpose  by  the  live 
atoA  sanitary  commissioner.  If  the  chairman 
of  the  board  of  connty  commissioners  refuse 
to  act  the  appralsemmt  may  be  made  by  tbe 
Ihre  stock  sanitary  commissiiHMr,  or  Us  d^Eiaty. 
and  the  owner.  In  making  the  anpraisemoit, 
tbe  statutory  role  governs,  hut  it  does  not  con- 
template that  a  c(Hidenmed  animal  ^all  nec- 
eaaarily  be  appraised  at  the  value  of  the  car- 
cass because  diseased  and  because  it  must  be 
slaughtered  at  once. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  I  82:  Dec.  Dig.  «b>32.1 
4.  Akiuals  «=9S2~-Obdxb  or  Lite  Stock 

SANITAItT  COlCUISSIONEfr-COHCLUSIVXREaS 

— B1A.NDAMUS. 

When  an  animal  condemned  and  appraised 
is  delivered  to  the  live  stock  sanitary  com- 
missioner for  slaughter,  he  gives  to  the  owner 
an  order  on  tbe  board  of  county  commission- 
ers for  an  amount  equal  to  50  per  cent,  of  the 
appraised  value  oC  the  animal,  which  the 
board  of  county  commissioners  Is  required  to 
accept  and  pay.  Laws  1911,  c.  312,  fiS  8,  23. 
Held,  the  order  is  conclusive  on  the  board  of 
county  commissioners.  In  the  absence  of  fraud, 
collusion,  or  similar  misconduct  and  in  an  ac- 
tion of  mandamus  to  compel  payment  of  such  an 
order  it  is  not  op«i  to  the  ooard  of  county 
commissioners  to  show  that  the  animal  came  . 
from  an  infected  district  d  anothmr  state,  or 
was  admitted  in  violation  of  rule  10,  or  that 
the  appraisement  was  excessive. 

[Ed.  Note.— Fm:  other  cases,  see  Animals, 
Cent  Dig.  8  82;  Dec  IHg.  «=>32.1 

Original  mandamus  by  L.  F.  Cory  against 

Sam  S.  Graybllt  and  another.   Writ  allowed. 

Vance  &  McTaggart  of  Belleville,  for  plain- 
tiff. Henry  H.  Van  Natta,  of  Belleville,  and 
Storses  &  Sturgefl,  of  Concordia,  for  de- 
Cmdants. 

BURCH.  J.  The  action  Is  one  of  manda- 
mus to  compel  the  state  live  stock  sanitary 
commissioner  to  issue  orders  for  sums  of 
money  to  which  the  plalntifE  claims  he  Is  en- 
titled on  account  of  certain  cattle  killed  by 
order  of  tbe  commisslcmer  after  having  been 
tested  for  tuberculosis,  and  to  compel  the 
board  of  county  commissioners  to  accept  and 
pay  such  orders.  The  live  stock  sanitary 
commissioner  rMlsts  the  action  on  the  ground  • 
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that  the  cattle  killed  were  bron^t  into  the 
state  in  Tlolatloii  of  law  and  of  a  rale  duly 
promolgated  goveroliig  the  admission  of  cat- 
tle for  dairy  and  breeding  purposes  fnHn  a 
foreign  state.  The  board  of  county  commis- 
sioners resists  the  action  on  various  grounds. 

[1]  The  statute  so  far  as  applicable  for 
present  purposes,  and  the  rale  referred  to, 
read  as  follows: 

"Sec  7.  That  when  any  animal  or  animals 
are  killed  under  the  provisions  of  this  act  or- 
der of  the  commissioner,  the  owner  thereof  shall 
be  paid  therefor  sach  proportion  of  the  ap- 
praised value  as  fixed  by  the  appraisement  here- 
inbefore provided  for:  Provided,  that  the 
right  of  indemnity  on  account  of  animals  killed 
by  <Hder  of  the  commissionar  nnder  the  pro- 
TiBiws  of  this  act  shall  not  eztood  to  animals 
killed  on  aoconnt  of  rabies,  nor  to  the  owner  of 
animals  which  have  been  brought  into  the  state 
in  a  diseased  condition  or  from  a  state,  country, 
territory  or  district  in  which  the  disease  with 
wbidi  ue  animal  is  infected  or  to  which  It  has 
been  exposed  exists;  nor  shall  any  animal  be 
paid  for  by  tbe  state  which  has  been  broogbt 
into  the  state  in  violation  of  any  law  or  quar- 
antine regulations  thereof,  or  the  owner  of 
which  shall  have  violated  any  of  the  provisions 
of  this  act  or  disregarded  any  rule,  regulation 
or  order  of  the  live  stock  sanitaty  commission- 
er, nor  shall  any  animal  be  paid  for  by  the 
state  which  came  into  the  possession  of  the 
claimant  with  the  claimant's  knowledge  that 
such  animal  was  diseased  or  was  suspected  of 
being  diseased  or  of  having  been  exposed  to 
any  contagious  or  infections  disease;  nor  shall 
any  animal  belonging  to  the  United  States  be 
paid  for  by  the  state?*   Laws  1911,  c.  312,  S  7. 

"Rule  10.  No  cattle  to  be  used  for  dairy  pur- 
poses or  pure-bred  or  registered  cattle  to  be 
used  for  breeding  purposes  shall  be  admitted 
into  Kansas  unless  accompanied  by  a  certificate 
of  satisfactory  tuberculin  test  showing  them  to 
be  free  from  tuberculosis,  applied  within  thirty 
days  prior  to  movement,  by  a  veterinary  in- 
spector of  the  bureau  of  animal  industry  or  by 
a  veterinarian  whose  competency  and  reliabili^ 
are  certified  to  by  authorities  charged  with  the 
control'  of  diseases  of  domestic  animals  in  the 
state  where  the  cattle  originate.  One  copy  of 
such  certificate  shall  be  given  to  the  owner  or 
person  in  chaise,  one  sent  to  the  live  stock  san- 
itary oommissloner  at  Topeka,  and  one  to  the 
common  carrier  to  attach  to  uie  waybill."  ' 

Tbe  cattle  which  were  killed  were  purchas- 
ed In  the  vidnlty  of  Algonquin,  111.,  for  daii7 
and  breeding  puriwses  in  this  state.  The  fol- 
lowing facts  were  agreed  to  by  the  parties: 

"(2)  That  all  said  animals  •  •  •  were 
tested  tot  tnbercolosis  by  the  ose  of  PaateaT's 
tuberculin  applied  subcutaneously  by  W.  W. 
Welch,  of  ElRin,  111,  who  was  a  graduate  vet- 
erinary surgeon,  holding  a  license  to  engage 
generally  in  the  j>ractice  of  veterinary  medicine 
end  surkery  in  Illinois.  Issued  by  the  board  of 
live  stock  commissioners  of  the  state  of  Illinois, 
on  the  recommendation  of  the  board  of  veter^ 
inary  examiners  of  said  state,  and,  from  cer- 
tificates issued  by  said  W.  W.  Welch  and  at- 
tached  to  the  various  waybills  of  the  shipnients 
in  which  said  animals  were  made,  such  tests 
were  shown  to  have  been  made  within  thirty 
days  prior  to  shipment  in  each  instance  and 
each  of  said  animals  certified  by  said  Welch  to 
be  free  from  tuberculosis.  Such  certificates 
were  not  made  upon  any  form  provided  by  or  in 
accordance  with  the  nues  of  the  board  of  live 
stock  commissiMiers  of  lUinois,  nor  was  said 
W,  'W.  Welch,  at  the  several  dates  thereof,  an 
assistant  state  veterinarian  of  Illinois,  nor  did 
he  hold  any  special  commission  to  test  cattle 
fbr  toberculodB,  only  being  licensed  generally 
as  a  veteiinary  surgeon,  as  above  set  forth. ' 
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"(21)  That  by  an  act  of  the  Lerislatnre  of  tbe 
state  of  Illinois  in  force  rince  July  1,  1909.  the 
diseases  of  domestic  animals  in  that  state  are 
placed  under  the  control  and  supervision  of  • 
board  of  three  members  appointed  by  the  Gov- 
ernor, and  known  as  the  board  of  live  etoA 
commissioners ;  that  by  such  act  such  Governs 
is  also  authorized  to  appoint  a  competent  vet- 
erinary surgeon  as  state  veterinarian,  who.  to- 
gether with  his  assistants,  are  under  the  direc- 
tion of  the  above-named  board;  that  under 
said  act  only  said  state  veterinarian  and  his 
assistants,  who  are  app<Mnted  with  the  advice 
and  consent  of  said  board,  have  authority  to 
act  for  said  board  in  the  matter  of  the  investi- 
gation of  the  existence  of  communicable  dis- 
eases am(Mig  dcHDestlc  animals  In  said  state,  or 
to  declare  and  enforce  qnarantiiies  with  respect 
thereto." 

"(22)  The  following  rules  of  said  board  of 
live  stock  commissioners  were  In  force  during 
all  the  time  concerned  in  this  action : 

"First  All  tubercnUn  and  malleio  for  the 
testing  of  cattle,  horses,  and  mules  for  inters 
state  shipments  must  be  secured  tiirongh  the 
state  veterinarian. 

"Second.  All  certificates  and  test  sheets  must 
be  made  on  the  forms  prescr^ied  and  furnished 
by  the  state  board  of  live  stock  CMnmissioners. 

"Third.  In  ordering  tnbercalin  or  mallein 
from  the  state  veterinarian  he  most  be  advised 
of  the  number  of  cattle,  horses,  or  mules,  as  the 
case  may  be,  and  into  what  state  the  shipment 
is  to  be  made. 

"Fourth.  Each  lot  of  cattle,  horses,  or  mnlsB, 
whether  physically  inspected,  mallein  or  taber- 
culin  tested,  must  be  reported.  There  must  be 
five  test  sheets  or  certificates  made  out  and 
forwarded  to  the  state  veterinarian  for  his  ap- 
proval. When  the  same  are  retnmed,  one 
copy  or  two  must  be  forwarded,  as  the  state 
may  require,  to  the  state  veterinarian  or  chief 
sanitary  officer  of  tbe  state  into  which  the  ship- 
ment is  made,  one  copy  to  be  given  to  the  own- 
er or  person  in  charge  to  be  attached  to  tiie 
railroad  waybill,  and  one  copy  forwarded  to 
the  board  of  live  stock  commissioners. 

"Sifth.  Tbe  states  of  Minnesota  and  North 
Dakota  do  not  accept  certificates  from  veteri- 
narisDs  In  this  state.  Certificates  or  test  sheetf 
for  these  two  states  must  be  signed  by  a  bnreait 
of  animal  lodustry  officer." 

From  the  foregobig  &cts  It  concltudTely 
appears  that  Uie  cattle  wen  not  tested  iny  a 
person  qaallfled  under  rule  10  of  the  state 
live  BtoA  sanitary  commissioner ,  of  tihls 
state,  and  no  copy  of  the  certiflcate  of  the 
test  whl4^  was  made  waa  aeaX  to  the  &sm- 
mtssloner  of  this  Btat& 

The  plalntift  argnes  that  rale  U)  ms  anb- 
stantlally  complied  with  hi  that  the  veterina- 
rian who  made  the  test  was  licensed  to  prac- 
tlce  by  the  very  board  whose  certiflcate  of 
competency  and  reliatdli^  Is  required;  that 
the  cattle  were  In  fact  tested  and  found  to 
be  free  from  tubercnlosts ;  and  that  the  fail- 
ure to  send  a  certiflcate  to  the  live  ^tock 
sanitary  commissioner  of  thto  state  was  en- 
tirely without  prejudice.  The  court  conours 
In  the  Uve  stock  sanitary  commissioner's  rlew 
that  rnle  10  should  be  strictly  complied  with, 
nils  done,  liberality  In  maUnf  Indemnity 
to  owners  for  mttle  killed  to  prerait  the 
spread  of  disease  may  well  be  Induleed ;  but, 
before  the  state  can  be  called  upon  to  psy, 
lawful  condltioDS  Imposed  ap<Hi  Importatton 
should  be  fully  met  In  order  that  the  state 
may  not  become  a  standing  buyer  of  t3ie  difr 
eased  stock  of  other  states. 
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There  are  Teterlnarlans  and  Teterinarlana 
As  In  other  professtcms,  some  members  are 
competent  and  reliable,  and  some  are  not; 
and  It  Is  not  Ineonc^Table  that  an  ooscnqia- 
lons  dealer  In  Illinois  taigiA  be  aUe  to  se- 
cnre,  wltbout  dlfflcalty,  certificates  of  health 
for  a  herd  of  diseased  cattle  which  be  de- 
aired  to  dlfliKwe  at  13ib  law  of  Illlnola  au- 
thorlsee  the  GoTeraor  to  appoint  a  competent 
reterlnary  surgeon  to  be  state  veterinarian, 
thus  distinguishing  between  veterinarians, 
and  limits  the  Tlgbt  to  Invest^te  the  exist- 
ence of  onnmunlcable  disease  among  domes- 
tic animals  to  a  class  of  veterinarians.  Bule 
10  of  the  commiaslaaier  of  this  state  makei  the 
same  distinction.  The  required  certificate 
mnst  be  made,  not  merely  by  a  veterinarian, 
but  by  a  veterinarian  who  holds  a  certlflcate 
of  oompetoicy  and  rellabillly  frMn  the  prop- 
er nilDois  anthOTllles.  The  state  veterina- 
rian of  Illinois  and  his  asEdstants  would 
doubtless  be  regarded  as  qualified  under  rule 
10.  Any  otber  vetertnarian  should  possess  a 
special  certlflcate  eovaiag  competency  and 
rellablllt7  with  respect  to  making  tuberculin 
tests  and  certifying  the  results. 

The  eotul  is-  not  ahle  to  say  that  no  prej- 
udice resulted  from  nonobservance  of  rule 
10.  ^e  manner  In  which  the  laws  and  reff- 
ulatlona  of  both  nunola  and  Kansas  were 
Ignored  mlg^t  wen  cast  donbt  on  the  tests 
made  of  the  plain tUTs  cattle.  It  Is  not  the 
porpoee  to  Impugn  the  character  or  motives 
of  any  one  connected  with  these  importa- 
tions, but  the  course  pursued  was  Just  that 
which  might  be  adopted  to  accomplish  an 
evasion.  The  certificates  attached  to  ttie 
HUB  of  ladliw  of  the  plaintiff's  cattle  havliv 
proceeded  from  an  unlicensed  source,  and 
copies  liaving  been  vritbtaeld  from  both  the 
lUlnoIs  commi8si<Hier  and  the  Kansas  com- 
mlsBloner,  they  are  cot  evtdraoe  of  freedom 
from  dlBMise,  and  the  plaintiff  is  not  In  a  po- 
sition to  say  that  copies  of  these  certlflcdtes 
would  tiave  been  aocqvted  contrary  to  rule 
10.  if  they  had  been  forwarded  to  the  com- 
mlasloner  of  this  state. 

[2]  Scientific  tesU  of  the  plaintiff's  cattle, 
12  in  number,  recognized  as  proper  and  re- 
liable, were  made  by  a  duly  licensed  and 
qualified  veterinarian  commissioned  by  the 
state  live  stock  commlseioner  to  make  In- 
flections and  teats  for  tuberculo^  These 
tests  disclosed  that  each  animal  was  afflicted 
with  taberenlosls.  On  reports  of  the  tests, 
tbe  commissioner  ordered  the  cattle  destroy- 
ed. After  appraisement,  they  were  shipped 
to  Kansas  City,  Mo.,  and  were  sold  and 
slaughtered  under  federal  inspection.  Poet 
mortem  examinations  showed  that  three  of 
the  animals,  appraised  at  $365,  were  free 
from  tuberculosla  Tbe  plaintiff  asks  for 
warrants  for  the  appraised  value  of  tbe 
healthy  animals.  Section  23  of  the  statute 
of  1911,  quoted  later  In  this  opinion,  con- 
templates that  a  pent  mc^m  examination 
may  sometimes  disclose  that  a  eondemned 


animal  was  not  aflUeted  with  tuberculosis, 
and  provides  that  In  such  cases  the  owner 
lAall  receive  the  full  amount  of  On  aivralse- 
ment  The  dlfilculty  Is  Oiat  the  cattle  were 
Imported  In  violation  of  section  S  of  tibe-stat- 
ote  and  of  rule  10.  The  liaUUty  of  the 
state  is  eqnressly  conditioned  by  the  statute, 
and  the  plaintiff  is  an  owner  to  wlu»n  tiie 
right  of  liulemnlty  from  tbe  state  is  express- 
ly denied. 

[1, 4]  The  cattle  were  not  talon  for  public 
use  after  tbe  analogy  of  emlneat  domain. 
They  were  destroyed  for  the  public  good  un- 
der the  police  power.  They  vrere  not  de- 
stroyed until  a  scientific  test,  recognized  as 
proper  and  reliable,  and  applied  by  a  person 
aivolntedfnr  the  purpose^  bad  atunrn,  and  the 
live  stof^  santtaiy  nommlwloner,  acting  in 
good  fklth  pursuant  to  authority  duly  omifer^ 
red,  bad  rendered  his  decision,  that  they 
were  afflicted  with  a  contagions  disease  at- 
d  angering  the  public  welfare.  Iawb  1011,  c 
812,  I  22.  The  Uve  stock  sanitary  comnds- 
sioner'B  decision  in  sneh  cases  is  equivalent 
to  the  Judgment  at  a  court  of  oonderonatlon. 
No  duty  to  make  rcqparatlon  to  the  owner  ar- 
Isted,  although  the  character  of  the  test  and 
its  ai^llca1i(ni  and  the  decision  at  the  com- 
missions may  have  contained  a  margin  of 
error.  Absolves  certainty  Is  jMMHdble  In  but 
few  mundane  affa^  and  the  statute  would 
have  been  conatltatlonally  *  valid  if  it  bad 
conteliud  no  provision  for  Indannlty  to  tbe 
owner.  Tba  state,  bowever,  undertook  to  as- 
sume one>half  of  the  owner's  loss  In  all  cases 
and  all  the  loss  In  case  error  sbonld  be  dis- 
covered by  means  of  a  post  mortem  lamina- 
tion. But  tbe  statute  did  tbis.  on  condition 
that  cattle  killed  ahoold  not  be  present  in. 
tbe  state  In  vtolathm  of  ite  laws  and  sanitary 
r^ulatlons,  nie  plaintiff's  catUe  were  un- 
lawfully within  the  state,  and  the  state  Is 
under  no  obUgati<xi  to  pay  for  their  destmo- 
tion. 

A  part  of  the  relief  asked  against  the  board 
of  county  commlsslotters  is  that  it  be  re- 
quired to  accept  and  pay  an  order  issued  by 
the  live  stock  sanitary  commlseioner,  and 
duty  preeoited,  for  one-half  the  an>ralsed 
value  of  a  registered  Bolsteln  cow  named 
Piebe.  This  animal  went  down  under  the 
tuberculin  test,  was  ahlpped  and  slaughtered, 
and  upon  post  morton  examlnatl<Hi  was  found 
to  be  afflicted  with  tuberculoslB.  Tbe  board 
of  county  commlastanerB  resists  payment  on 
tbe  ground  that  the  animal  came  fnnn  a 
district  in  the  state  of  Illinois  infected  with 
tuberculosis ;  that  the  Importatim  was  made 
In  violation  of  rule  10;  and  that  tbe  ap- 
praisement was  excessive  and  was  made  on 
a  beslB  contrary  to  the  statute.  These  de- 
fenses are  not  available  to  tbe  board  of  coun- 
ty commisslonerB.  The  animal  In  question 
was  only  three  months  old  when  imported, 
and  a  tuberculin  test  was  not  required,  be- 
cause tbe  prevailing  opinion  was  that  animals 
of  that  age*  would  mot  rewond  to  tbe  test 
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In  QiB  jadcment  of  the  live  stock  sanitary 
commlssdouer,  rale  10  did  not  apply. 

It  iB  true  that  the  statute  denies  indemnilr 
to  an  owner  who  ships  an  animal  Into  this 
state  from  a  district  infected  with  the  dis- 
ease on  account  of  which  the  animal  Is  kill- 
ed. The  court,  however,  has  no  standard  by 
which  to  determine  when  a  district  of  anoth- 
er state  is  infected.  A  few  isolated  cases 
would  scarcely  render  a  district  Infected.  It 
a  disease  were  so  far  epidemic  as  to  result  In 
the  establlshm^t  of  qnarantlne  regulations, 
the  district  might  well  be  said  to  be  infected. 
Between  these  extremes,  the  fact  of  inft^ 
tlon  is  a  matter  of  opinion  and  Judgment  on 
the  part  of  those  experlraiced  in  such  mat- 
ters and  depends  upon  many  drcumstances 
and  conditions.  Presumably  the  live  stock 
sanitary  commissioner  is  qualified  to  deter- 
mine  the  fact ;  presumably  he  does  so  before 
issuing  an  order  for  the  payment  of  the  ap- 
praised Talne  of  a  ocmd^nned  animal;  and 
neither  the  board  of  county  commissioners 
nor  the  court  is  authorized  to  sobstttute  its 
Judgment  for  his.  The  Legislature  has  laid 
upon  the  live  stoc^  sanitary  commissioner 
the  duty  and  the  responsibility  of  determin- 
ing the  facts  upcm  which  the  liability  of  the 
state  to  Indemnify  an  owner  depends;  and, 
in  the  absence  of  fraud,  colludon,  or  similar 
misconduct  on  the  part  of  an  owner  or  of  tbe 
live  stock  sanitary  commissioner,  It  is  a  duty 
of  the  board  of  county  commissioners,  on  pres- 
entation of  a  certificate  In  due  form,  to  draw 
its  warrant  on  the  county  treasurer  for  the 
amount  therein  stated.  Laws  1911,  c  312,  H 
8,  23.  The  li^lslatnre  has  Invested  the  live 
stock  sanitary  commissioner  with  very  exten- 
sive powers  for  the  protection  of  tbe  health 
of  the  domestic  animals  of  the  state,  and  an 
error  of  Judgment  on  his  part  may  be  quite 
disastrous  to  public  or  private  Interests,  or 
both.  But,  so  lon^  as  he  acts  In  good  faith 
and  within  the  scope  of  his  authority,  his 
conduct  cannot  be  reviewed  by  the  courts,  and 
the  board  of  county  commlssionerB  has  no 
more  standing  to  Impeach  his  certificate  to  an 
owner  for  cattle  killed  by  his  official  order 
than  tbe  county  treasurer  has  to  impeach  the 
warrant  which  the  board  of  county  commto- 
Bloners  is  required  to  draw.  The  result  is  that 
the  evidenoe^  produced^  showing  t^at  the 
plaintiff's  cattle  came  from  an  infected  dis- 
trict In  the  state  of  IlllnolB,  cannot  be  con- 
sidered; there  being  no  dmrge  of  fraud  or 
the  equivalent  of  fraud  In  the  answer  of  the 
board  of  ooun^  c<»nmissioners. 

Indnded  within  die  proceedings  prelimina- 
ry to  the  issuance  of  a  certificate  or  order  to 
an  owner  for  the  appraised  value  of  con- 
demned cattle  is  an  appraisement.  Tbe  sub- 
ject is  governed  by  sections  6  and  23  of  the 
act  of  1911,  which  read  as  follows: 

"Sec  6.  That  whenever  as  bi  this  act  provided 
the  commissioner  shall  direct  the  killing  or  dis- 
poaitioQ  of  any  domestic  animal  or  animals, 
It  shall  be  the  duty  of  the  commisBioner  In  con- 
junction with  the  chairman  of  the  board  of  couD- 
ty  commissioners  <d  tha  county  in  which  the 


said  animals  are  located  and  tbe  owner  of  the 
condemned  animal  to  apprsise  the  animal  or 

animals  to  he  killed,  or  duposed  of  and  he  shaD 
make  an  inventory  of  the  animal  or  animals 
condemned,  and  in  fixing  the  value  thereof  the 
commissioner  and  chairman  shall  be  governed  by 
tbe  value  of  nch  animal  or  animals  at  tbe  date 
of  appraisement:  Provided,  that  unless  other- 
wise expressly  provided  only  one-haU  of  aucb 

Spraiaed  value  of  such  animal  shall  be  paid  to 
i  owner." 

"Sec.  23.  That  whenever  the  live  stock  sani- 
tary commiasioner  shall  have  decided  that  any 
domestic  animal  is  affected  with  tnbercoloaia  he 
shall  at  once  proceed  to  appraise  the  same  in 
the  same  manner  as  is  hereuibefore  provided  for 
appraising  animals  affected  with  other  conta- 
gions or  InfectionB  diseases.  Whereupon,  the 
owner  may  exercise  his  option  to  sell  such  dis- 
eased aniinal  for  Immemate  Blanghta  under 
state  or  federal  inspection  subject  to  a  post 
mortem  examination  under  the  direction  of  the 
live  stock  sanitary  comm^oner,  or  to  dellvw 
such  animal  to  the  Uve  stock  saidtary  c<mmd»- 
sioner,  upon  receiving  from  such  Uve  stot^ 
sanitary  comoiisaioner  an  order  drawn  in  the 
owner's  favor  on  the  board  of  county  commis- 
sioners of  tbe  county  in  which  tbe  animal  was 
situated  for  an  amount  equal  to  fifty  par  cent  of 
the  appraised  value  of  Bucb  animal.  In  the 
event  of  the  owner  choosing  the  latter  alterna- 
tive the  live  stock  sanitary  commissioner  in  the 
careful  exercise  of  hia  discretion  shall  forthwith 
destroy  the  said  animal,  or  sell  the  same  for 
immediate  slanirtiter,  under  his  supervisifm.  The 
net  proceeds  of  such  sale  ^all  be  paid  by  the 
live  stock  Banitary  commissioner  into  the  treas- 
ury of  the  county  in  which  said  animals  were 
Bitoated  and  shall  become  a  part  of  the  genera! 
fund  of  such  county:  Provided,  that,  if  the 
said  post-mortem  shall  disclose  that  said  ani- 
mal was  not  afiSicted  with  tubercnlotds,  the  llva 
stock  sanitary  commisaioner  shall  draw  hia  or- 
der in  favor  of  the  owner  upon  the  board  of 
coun^  eommisBioners  for  the  tall  appraisal 
value  of  such  animaL  The  board  of  coun^  com- 
missioners referred  to  In  the  provisions  of  this 
section  is  hereby  authorized  and  directed  to 
accept  and  pay  orders  drawn  upon  it  by  tbe 
live  stock  sanitary  commissioner  under  the  pro- 
visiona  of  this  section."   Chapter  812. 

Aiq>raiBHnent  being  an  IneldeDt  to  On  car- 
rying into  dtect  at  an  order  of  destnictlon. 
It  may  be  made  a  perstHi  emploared  fOr  tiie 
purpose  by  the  state  live  stock  sanltaiT  com- 
missioner at  tbe  expense  ct  tba  statb  Sec- 
tion 17.  Should  the  duirman  at  tbe  board 
of  county  cwnmlsBlonm  de(9lne  to  txt,  aa 
occurred  in  this  case,  ttao  appnilsement  mj 
be  made  by  the  Uvb  stock  nnltary  oommlo- 
sioner,  or  his  deputy,  and  tb»  owner.  In 
making  the  appraisanait,  tbe  rule  piesolbetl 
by  the  statute  governs,  but  statote  does 
not  contemplate  that  a  oondenmed  anlnial 
shall  necessarily  be  sppralsed  at  the  value  iHC 
the  carcass  becanse  diseased  and  because  it 
Is  to  be  danglitered  at  once.  If  -this  were 
true,  the  altemattTe  given  tbe  owner  by  see- 
tloo  23  would  amount  to  noQUns.  In  this 
case  some  of  the  plaintiff's  «nra  were  cany- 
ing  calves,  and  their  destmctlmi  was  delayed 
until  tbe  calves  wero  bom.  Itie  animal  nebe 
was  appraised  at  91W-  So  long  as  tbe  ap> 
pralsonent  Is  the  resolt  <tf  an  affort  made  In 
good  faith  to  det»iatne  Hie  tbIw  at  the  otn- 
demned  animal  or  animals  at  tb»  date  of  tike 
appraisemmt,  the  certlflcato  or  order  leaned 
by  the  live  stock  sanitary  oommlssloner  la 
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coDduslve  on  the  boArd  of  county  commis- 
atonera. 

A  contention  la  made  that  plaintiff  waived 
bis  right  to  an  appraisement  The  coort  finds 
to  the  contrary.  There  was  &  ttilsunderstand- 
Ing  between  the  plaintiff  and  the  live  stock 
sanitary  commissioner  with,  reference  to  the 
■ale  and  Elanghter  of  the  animals  for  which 
no  orders  were  given,  wblch  need  not  be 
discussed  here.  The  plaintiff  Is  not  entitled 
to  the  orders  claimed.  Orders  on  the  board 
of  county  commissioners  not  having  been  is- 
Bued,  the  connty  Is  not  entitled  to  the  net  pro- 
ceeds of  the  sale  of  the  animals.  The  live 
stock  sanitary  cmnmlssioner  has  held  the 
money  for  the  plaintiff,  who  la  entitled  to  re- 
ceive it.  The  net  proceeds  of  the  sale  of  the 
nnimal  Piebe  dionld  be  paid  into  the  eonnty 
treasury. 

The  writ  is  allowed  directing  the  board  of 
county  commissioners  to  accept  and  pay  the 
order  for  one-half  the  appraised  value  of  the 
animal  Piebe.  With  respect  to  other  mat- 
ters In  controversy,  the  writ  is  denied.  Tbe 
costs  are  divided  between  the  plaintiff  and 
tbe  board  of  county  commiaaloners.  All  the 
Justices  concurring,  except  DAWSON, 
who  did  not  sit 


HACKNBT     MISSOURI,  K.  ft  T.  RT.  CO. 
(No.  190M.) 

(Suprane  Court  of  Kansas.    June  12,  1915.) 

1.  UASm  AND  SjCBTANT  «=>2M  —  iNJtTBT  TO 

Raileoad  BHFLOTfi— Action  ukdbk  Fedbb- 
AL  EMPt^nBB*  Liability  Act— Contbibu- 

TOBT  NeOLIOENCB. 

Under  the  federal  Braployers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  85  Stat  66  [U.  S. 
Comp.  St  1813,  11  8657-8665]).  in  an  action 
for  injury  received  by  a  fireman  m  a  train  colli- 
non  caused  another  train  crew  in  negligently 
leaving  a  switcti  open,  where  the  fireman  was 
guilty  of  contributory  negligence  in  not  seeing 
the  danger  light  at  the  open  switch,  assumption 
of  risk  oecause  of  such  contributory  negligence 
win  not  defeat  a  recovery. 

fGd.  Note.— SV»r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  M4r-ff46;  Dee.  Dig.  «=» 
2M.] 

2.  Mastbb  ano  Sebvant  <Sm28B  ftomma 
Cadse— Tkain  Collision. 

When  two  acts  of  negligence  by  different 
employes  contribute  to  a  train  colllfion,  one  of 
such  acts  cannot  be  said,  as  a  matter  of  law, 
to  be  the  sole  proximate  cause  thereof. 
_  lEd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  EHg.  it  1002,^008,  lOOT.  1008, 
1016,  1036,  104S,  10^;  De6.  Dig.  «=;»^.1 

8.  Neqliobhcb  «=9l01,  136  ~  Coicpabativb 

NeOLIQENCI— FSDEBAL  EUFLOTBBB'  LlABIL- 

XTT  Act— Apportionuent  of  Damages. 
Under  the  federal  Employers'  Liability  Act, 
contributory  negligence  goes  to  a  diminution  of 
damages,  and  It  is  for  tbe  Jury  to  apportion 
such  damages. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.U  85.  163,  lOClOT.  277-358;  Dec 
Dig.  «=»10i,  138.] 

Appeal  ttoia  District  Court;  labette 
Couuty.  > 


Action  by  Mary  E.  Ha<^ey,  administra- 
trix, against  the  Missouri,  Kansas  A  Texas 
Railway  Company.  From  a  Judgmoat  for 
plaintiff,  defoidant  appeals.  Affirmed. 

W.  W.  Bnivn,  Jaa.  W.  Retd,  and  B.  L. 
Burton,  all  of  Parsons,  for  appellant  C.  EL 
Pile,  ot  FanKHis,  and  WoUe,  Wood  ft  HavMi, 
of  Shonnan,  Tex.,  for  appellee. 

MARSHALL,  J.  This  is  an  action  for  dam- 
ages UBdw  the  federal  Employers'  Liability 
Act.  The  plalntlffr  as  administratrix  of  Ona 
estate  ftt  the  deceased,  recovered  Judgment 
The  dettedant  anpealfl. 

RoUa  Earl  Hackney,  a  flreman  mt  the  de- 
fendants passenger  train  from  OUahoma 
City,  Okl^  to  Parsons,  Kan.,  was  klUed  In 
Oklahoma  In  a  collision  between  ttae  passen- 
ger train  aiul  a  freight  train  standing  on  a 
side  traA  waiting  for  the  passenger  train  to 
pass.  After  backing  In  upon  the  side  track, 
the  freight  train  crew  left  the  switch  ahead 
of  the  freight  train  open.  Tbe  passenger 
train  ran  into  the  open  switch  and  collided 
with  the  freight  train.  Two  grounds  of  neg- 
ligence are  allied:  One,  that  the  crew  of  the 
freight  train  left  the  switch  open;  and  the 
other,  that  the  engineer  on  the  passenger 
train  failed  to  observe  the  danger  signals 
shown  at  the  open  switch.  The  defenses 
are  assumption  of  risk  and  contributory  neg- 
ligence. 

The  Jury  returned  a  general  verdict  for  the 
plaintiff,  and  made  the  following  special  find- 
ings: 

■'(1)  On  account  of  the  curve  in  the  track, 
how  far  could  a  person  on  the  engineer's  side  of 
engine  No.  343  see  tbe  switch  light  at  Mahan 
on  the  morning  of  August  2,  1912,  as  said  en- 
gine pulling  train  No.  22  approached  from  the 
soutb?   Ans.  200  feet 

"(2)  Bow  far  coold  a  person  on  tiie  fireman's 
side  of  said  engine  848  see  the  switch  tight  at 
Mahan  on  tbe  morning  of  August  2.  1912,  as 
said  engine  approached  from  the  south?  Ant. 
1,400  feet. 

"(8)  When  aroroaehlng  Mahan  sidliig,  was 
the  fireman,  B.  B.  Hackney,  for  a  distance  of  at 

least  one-quarter  of  a  mile,  sitting  on  tbe  seat 
on  the  fireman's  side  of  the  engine?   Ads.  Tea. 

"(4)  Was  said  R.  E.  Hackney  at  and  before 
tbe  accident  familiar  wltii  the  track  southward 
from  Mahan?  Ans.  Tea. 

"(6)  On  and  before  Angust  2.  1912,  did  the 
defendant  have  in  force  a  rule  substantially  as 
follows:  '345.— Firemen  as  well  as  enginemen 
must  watch  s^nals  and  switches  carefully,  as 
frequently  the  first  view  can  he  bad  from  the 
fireman's  side.*   Ans.  Yes. 

"(6)  Did  said  R,  E.  Hackney  at  any  time  be- 
fore the  collision  warn  the  engineer  that  the 
switch  at  Mahan  was  open  for  the  siding?  Ans. 
No. 

"(7)  If  yon  find  (or  plaintiff,  what  amount  do 
you  find  would  reasonably  compensate  her  for 
what  she  could  reasonably  expect  she  would 
have  recovered  from  the  deceased  had  he  lived? 
Ans.  $8,000. 

"(8)  If  yon  find  for  the  plaintiff,  what  sum  do 
you  deduct  from  the  amount  of  damages  sus- 
tained by  tbe  plaintiff  because  of  the  negligence 
of  the  fireman  in  falling  to  obey  said  rule  No. 
345?    Ans.  ^.142.86. 

"(0)  If  the  fireman  of  engine  343  bad  warned 
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the  engineer  as  soon  as  he  Teasonablr  conld  do 
BO  after  coming  out  of  the  cut  into  view  of  the 
switch  at  Mahan,  could  the  engineer  have  stop- 
ped the  train  and  have  prevented  the  collision? 
Ans.  Yes. 

"(10)  If  700  find  for  plaintiff,  on  what  act 
or  acta  of  negligence  do  you  base  your  verdict? 
Ads.  Leaving  switch  open  and  neglect  of  same. 

"(11)  At  what  speed  was  train  No.  22  run- 
ning when  it  passed  the  switch  at  Hahan? 
Ans.  10  to  25  miles  per  hour." 

[1]  1.  It  Is  argued  tbat  the  deceased,  by 
rea8<m  of  his  failure  to  observe  the  red  light 
and  Inform  the  engineer  thereof,  assumed  the 
risk  of  any  Injury  that  might  be  caused  by 
the  train  running  into  the  open  switch.  The 
deceased  was  negligent  in  not  observing  the 
light  and  informing  his  engineer.  That  neg- 
ligence contributed  to  the  deceased's  Injury, 
but  was  not  the  sole  proximate  cause  of  It 
The  switch  bad  been  negligently  left  open  by 
the  crew  of  the  freight  train.  That  negli- 
gence was  a  proximate  cause  of  tbe  injury. 
Without  that  negligence  tbe  accident  would 
not  have  occurred.  The  primary,  immediate 
cause  of  the  accident  was  the  open  switch. 
The  negligence  of  the  deceased  was  slight 
compared  with  that  of  the  crew  of  the  freight 
train.  Tbe  federal  Itoployers'  liability  Act 
provides  that  contributory  negligence  shall 
not  be  a  bar  to  a  recovery,  but  the  damages 
Bhall  be  diminished  by  the  jury  iii  proporticm 
to  the  amount  of  negligence  attributable  to 
the  employe.  The  statute  also  provides  that 
the  carrier  shall  be  liable  to  any  of  its  em- 
ployee for  all  damages  wbi<^  may  result  from 
the  n^Ugence  of  any  of  its  officers,  agents, 
or  employes.  If  assumption  of  risk  on  ac- 
count of  the  negligence  of  the  injured  em- 
ploye is  a  defense  in  an  action  of  this  kind, 
the  statute  fails  to  accomplish  its  purpose. 

[2]  2.  It  Is  next  argued  that  the  sole  prox- 
imate cause  of  tbe  deceased's  injury  was  bis 
falltue  to  give  warning  to  the  Miglneer.  This 
Is  not  correct  The  op^  swltdi  caused  tbe 
accident  It  was  left  open  by  the  freight  train 
crew.  The  accident  could  have  been  prevent- 
ed by  closing  the  switch,  or  by  stopping  the 
passenger  train.  Unquestionably,  the  deceas- 
ed and  the  fr^ht  train  crew,  by  their  negli- 
gence, contributed  to  the  accident,  but  It 
cannot  be  said  that  the  negllgraice'of  the  de- 
ceased was  the  sole  proximate  canae  there- 
of. To  say  this  would  contradict  the  facts  as 
they  exist 

[>]  8.  It  Is  aj^ed  that  because  of  the  neg- 
ligence of  the  deceased  tbe  judgment  should 
be  reduced  to  $1,000.  In  Fogarty  v.  Northern 
Pac.  It.  Co.,  74  Wash.  397,  398,  133  Pac.  609, 
ttlO,  the  Supreme  Court  of  Washington  said : 

"In  cases  under  this  act,  it  becomes  a  ques- 
tion of  fact  for  a  jury  to  apportion  tbe  negli- 
gence of  the  employer  and  the  employ^,  and  to 
render  a  verdict  in  sach  an  amount  as  they 
ahall  fairly  determine  to  represent  the  true  ap- 
portionment." 

See,  also,  Sandidge  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  113  C.  C.  A.  653,  193  Fed.  867,  869, 
876.  and  note  In  47  L.  R.  A.  (N.  S.)  61.  We 


do  not  think  we  are  warranted  In  disturbing 
the  verdict  of  the  jury  in  this  matter. 

The  judgmwt  la  affirmed.  All  tbe  Jostle- 
ea  concurring. 


McCORD  V.  McCONNBIjL  et  at  (No.  1B544.) 
(Supreme  Court  of  Kansas.    June  12,  191S.) 

(8vllabU4  by  the  Court.) 

Appeal  aivd  Ebbob  «=9934— PBEsuxFTjon— 
FiNDiNQs  OF  Fact. 

The  judgment  affirmed  on  the  ground  that 
the  court  must  be  deemed  to  have  found  against 
the  appellant  on  the  facta,  no  special  findings 
having  been  made. 

[Ed.  Note.r-For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  H  8777-67^;  Dec;  «» 
934.] 

Appeal  from  District  Court  Douglas  Coun- 
ty. 

Action  by  S.  J.  McOnd  against  Albert  Ho-, 
Connell  and  another.    From  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Henry  H.  Asher  and  M.  A.  Grorrlll,  both 
of  Lawrence,  for  aiq^tilant  S.  D.  Bldu^  cl 
r^wroioe,  and  8.  D.  Scott,  <tf  Olathe,  for 

pellees. 

MASON,  J.  S.  J.  McCord,  after  a  partial 
examination  of  a  farm  owned  by  Albert  He- 
Connell,  entered  Into  a  contract  for  its  pur- 
chase, paying  |2,000  of  the  agreed  price. 
I4iter  he  brought  an  action  to  set  aside  the 
contract  and  recover  the  amount  paid,  on  the 
ground  that  he  had  been  misled  by  false  rep- 
resentations regarding  the  land.  He  was 
denied  relief,  and  appeals. 

The  plaintiff  contends  that  the  judgment 
is  erroneous  because  it  is  based  on  the  theory 
that  the  misrepresentations  on  which  he  re- 
lies were  not  actionable,  in  view  of  his  oppor- 
tunity to  examine  the  land.  He  argues  that 
the  examination  was  not  of  such  a  character 
as  to  prevent  his  reliance  upon  the  statements 
made  to  him  by  the  owner  of  the  land.  We 
cannot  regard  this  question  as  determinative 
of  the  matter  because,  for  anything  that  the 
record  shows,  the  court  may  have  found  that 
the  defendant  made  no  false  representations 
whatever.  No  special  findings  were  made, 
and  in  support  of  the  judgment  rendered  it 
must  be  presumed  that  the  court  found 
against  the  plaintiff  on  the  facts.  Mason  v. 
Harlow,  92  Kan.  1042, 142  Pac,  243. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring 

YARD  V.  GIBBONS.   (No.  19663J 
(Supreme  Court  of  Kansas.  Jons  12;  1916.) 

(SyllabuB  hv  the  Court.) 

1.  Action  ®=>3&— Action  fob  Maipbaoticb — 
Petition — DnPLicixT. 

The  petition,  In  which  the  plaintiff  alleged, 
in  substance,  that  the  defendant  was  emplqyra 
as  a  physician  to  care  for  her  In  her  conoiie- 
ment,  and  that  he  negligently  produced  a  pr«- 
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oature  ddlrery.  eaastng  a  laceratioii,  and  also 
failed  to  advise  ber  of  her  condition  and  to  care- 
fully aod  ekiJlfully  treat  ber  after  the  birth  of 
the  diild,  by  all  of  which  she  was  severely  In* 
jnred,  states  a  single  cause  of  action. 

[Ed.  Note.— For  oflier  caaesL  see  Aeti<m,  Osnt 
Dig.  II  540.  505;  D«.  Dl5r«=»38.] 

2.  Evidence  «s9690— Goicpbtbrct— Mxdioal 

BXPEBT. 

Whether  a  lAystdsD  or  su^eon,  diaissd 
with  malpractice,  has  treated  the  patient  or 
performed  an  operation  with  reasonable  skill 
and  care,  is  ordinarily  to  be  tested  by  the  stand- 
ards ftt  the  school  to  which  the  phyBician  or  sar- 
geon  belongs ;  but,  if  there  is  uniformity  in  the 
priociples  and  rules  of  practice  of  the  diCterent 
Bchoote  as  to  any  particular  branch,  a  qualified 
ptactiti<mer  of  any  of  the  schools  is  compe- 
tent to  testUr  as  to  whether  the  treatment  ad- 
ministered or  the  operatioa  perfonnsd  within 
the  scope  mentioned  was  prt^etlj  or  negligently 
done. 

[Eld.  Note.— Por  other  cases,  see  Evidence, 
Cent  Dig.  H  2843.  2344,  2347;  Dec.  Dig.  «=» 
536J 

t.  Evidence  «=»474j4— Competekot— Nonex- 
PEBT  WrrNESSES— Teeatment  of  Patient. 
Ordinsrily  only  physicians  and  suifeoDs  of 
ASH  and  experience  are  competent  to  testify  as 
to  whether  a  patient  has  been  treated  or  an  op- 
eration pfo^ormed  with  a  reasonable  degree  of 
B^iU  and  care,  but  testimony  as  to  many  mattora 
connected  with  the  treatment  of  a  patient,  such 
as  the  statements  and  acts  of  the  physician  or 
surgeon,  as  well  as  the  external  appearances 
and  manifest  conditions,  which  are  observable 
by  any  one,  may  be  given  by  nonexpwt  wit- 


[Ed.  Note^For  other  cases,  aea  Bvidaiiee, 
Cent.  Dig.  H  2220-2233;  Dec  Dig.  «s>474)i.] 

4.  Appeal  and  Ebboe  «ssl06ft— Habicuess 
Ebboe— Inbtbuction  . 

The  propriety  of  an  instruction  npon  a  fea- 
ture of  tne  case  becomes  immaterial  when  a 
special  finding  of  the  jury  eliminates  that  fea- 
ture from  the  case  and  shows  that  it  was  not  a 
factor  in  the  verdict. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
E^^^nt  Dig.  S{  4226-4228,  4230;  Dec.  Dig. 

5.  PnrsioiANe  and  Suboeons  ^a*16— Ob- 
ffFETBiCAL  Case  — Oabe  and  Inbtbuctionb 

BeQUIBED— lilABIUTT  FOB  NEOLIOENCE. 

A  physidau  employed  in  an  obstetrical  case 
is  zoQUued  to  care  for  and  aid  the  patient,  not 
only  during  her  confinement  and  the  delivery  of 
the  chfld,  but  it  is  his  duty  to  make  a  careful 
examination  of  the  patient  and  give  reasonable 
and  proper  attention  to  any  lacerations  or  inju* 
lies  resulting  from  the  delivery ;  and  if  be  fails 
in  this  respect  or  to  inform  the  patimt  or  those 
caring  for  her  as  to  her  condition  or  to  give  them 
instructions,  so  that  they  may  act  intelligently 
in  the  further  care  and  treatment  of  tlie  pa- 
tient, he  is  gallt7  of  negligence  and  liable  for 
the  resulting  injuries. 

[Ed.  Nots.— Fot  other  cases,  sse  Fhysielaiis 
and  Surgeons,  Cut  Dig.  1 81;  Dec.  Dig.  «ss>10J 

6.  New  Tbial  ^76.  162— Ezcbsutx  Rboot- 
■bt— Modification. 

The  approval  of  the  verdict  of  the  jury  la 
essential  to  the  validity  of  a  judgment  based 
thereon,  and,  in  determining  whether  the  amount 
awarded  by  a  jury  is  excessive,  the  trial  court 
must  act  upon  its  own  judgment,  and,  if  satis- 
fied that  the  award  is  excessive,  the  verdict 
should  be  modified  or  set  aside.  If  there  is  an 
absence  of  psssion  or  prejudice  In  the  jury,  the 
court  may  require  the  successful  party  to  remit 


so  much  of  the  award  aa  la  daened  to  be  exces- 
sive or  submit  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  16&-156,  324-3^;  Dec.  Dig.  ^ 
76,  162.1 

7.  Phtsicians  and  Suboeonb  4=3>18— Tbial 
«=>235—MALPBA(mcB— Inbtbuctionb. 

The  instructions  examined  and  found  to  be 

within  the  issues  of  the  case  and  free  from 

prejudicial  error,  and  the  findings  and  verdict 

to  be  supported  by  the  testimony. 
{Bd.  Note.— For  other  cases,  see  Physicians 

and  Sni^eons,  Cent.  Dig.  If  34-41,  43-46,  48; 

Dec.  Dig.  «=9l8 ;  Tnal.  Cent.  Dig.  H  53&-A41, 

54^48, 661 ;  Dec  Dig.  «s>285J 

Appeal  from  District  Court,  doiid  County. 

Action  by  Maode  M.  Tard  agalnat  Jamea 
B.  Glbbtms.  From  a  Judgmeat  for  idointUF, 
defendant  appeals.  Affirmed. 

E^nnett  &  Hunter,  of  Concordia,  T.  F. 
Garver,  of  Topeka,  and  Staines  &  Sturges, 
of  Concordia,  for  appellant  Polslfer  A  Bnut, 
of  Concordia,  for  appellee. 

JOHNSTON,  G.  3.  This  vas  an  action 
brought  by  Mande  M.  Tard,  a  married 
woman,  against  James  B.  Gibbons,  an  osteo- 
pathic physician,  to  recover  flO,000  damages 
for  alleged  negligent  tre»tm^t  of  her  whUe 
emirioyed  as  h&t  physician  In  a  esse  of  <9illd- 
blrth.  Plalntur  aHeged  that  In  1911  abe  em- 
ployed defendant  to  attend  her  at  her  expect- 
ed conftnement,  and  he  -agreed  that  he  conld 
and  would  do  80  In  a  car^l  and  aUlIfal 
manner;  that  on  or  about  Novembw  9, 1911, 
defendant  waa  notifled  to  attmd  her  and  call- 
ed upon  her  In  the  afternoon  and  evening; 
that  prior  to  the  birth  of  the  cUld,  and  about 
9  or  10  o'tHock  of  the  eveiUng  of  November  9, 
1911,  defendant  waa  called  by  telephone  to 
attoid  In  anothw  cmfinement  case,  and  in 
his  desire  to  go  to  tiila  latter  case  he  at  once, 
prematurely,  unueeeesarlly,  and.  In  a  negli- 
gent, Igmirant;  nnaklUtal,  aaA  brutal  manner 
applied  inatrumenta  and  produced  a  piema- 
tnre  birth  and  delivery ;  and  Oat  In  so  doing 
he  lacerated  and  tore  plaintiff,  to  her  great 
Injury.  PUdntlfr  furtber  allied  that  Ae  At 
once  notifled  the  defendant  of  her  omdition 
and  requeated  him  to  aire  for  and  relieve 
hex  I  that  he  ad^aed  that  ber  OMKUtlon  was 
not  unnatoral  or  unnaoal;  that  she  bad  been 
pnverly  treated  and  would  xeoover  without 
ftutbcr  traatmoit;  and  tha^  relying  upon 
Budi  atatemoits,  she  did  not  and  never  has 
recovered,  and  by  raason  of  audi  careleasnees 
and  negllgwt  treetmmt  by  defendant  baa 
suffered  and  will  continue  to  suffer  great 
pain,  and  hw  health  has  been  Injured  and 
ruined.  Defendant  answered  by  general  de< 
nlal.  and  also  alleged  that,  If  plalntUTs  con- 
dlti<m  waa  as  she  claimed.  It  was  because  of 
her  own  fault  and  neglect  or  of  peisrais  other 
than  hlmseU.  On  the  trial  of  the  case,  plain* 
tllf' a  evidence  was  to  the  ^ect  that  the  pre* 
sentation  was  an  ordinary  one;  that  It  waa 
not  necessary  to  use  Instruments ;  that,  when 
the  Instruments  were  used,  plaintiff  waa  not 
fully  under  the  Inflnence  of  the  ansstbettc; 
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that  defendant  delivered  the  child  haBtily  by 
"one  strong  puU,"  and  the  afterbirth  about 
ten  minutes  later;  and  that  the  defendant 
did  not  afterward  properly  care  for  and  re- 
lieve the  lacerations  caused  by  the  hasty  use 
of  the  instruments.  In  behalf  of  the  d^eud- 
ant,  there  was  evidence  to  the  effect  that  the 
birth  was  unusual,  and  what  is  known  as  a 
face  presentation,  and  this  was,  in  part  at 
least,  corroborated  by  the  testimony  o£  a 
woman  who  cared  for  the  child  after  Its 
birth;  that  because  of  the  presentation  It 
was  necessary  to  use  Instruments;  that, 
when  the  instruments  were  used,  plaintiff 
was  under  the  influence  of  the  anesthetic; 
that  the  diUd  was  delivered,  not  too  hastily, 
but  with  the  dispatch  rendered  neoeesary  by 
the  unusual  manner  of  presentation  and  con- 
sequent possibility  of  strangulation  of  the 
child;  that  the  afterbirth  was  delivered  in 
about  45  minutes  after  the  child's  birth ;  and 
that,  when  defendant  learned  of  the  lacera- 
tion and  injury  to  plaintiff,  he  arranged  with 
a  competent  surgeon  to  have  it  r^ired,  bnt 
that  plalutUf  refused  to  permit  the  necessary 
oi>eratlon  to  be  perConued.  The  Jury's  ver- 
dict was  In  plalntifrs  favor,  and  In  answer  to 
special  questions  showed  that  she  was  al- 
lowed $1,000  for  pain  and  suffering  and  $2,- 
918  for  permanent  injuries.  Motions  for 
Judgment  on  the  findings,  to  set  aside  certain 
findings,  and  for  a  new  trial  were  overruled* 
but  the  court  did  require  plaintiff  to  remit 
91,600  of  the  amount  awarded,  or,  falling  to 
remit,  a  new  trial  would  be  granted.  To 
avoid  a  new  trial,  the  plaintiff  remitted  the 
amount  stated,  and  Jadgment  was  rendered 
for  92,418.  From  this  Judgmoot  defendant 
fippeald. 

The  principal  complaint  is  that  the  evi- 
dence does  not  support  the  verdict,  but  com- 
plaint Is  also  made  of  rulings  of  the  court  on 
the  pleadings,  evidence,  and  instructions. 

[1  ]  It  is  first  insisted,  that,  the  petition  con- 
tained two  causes  of  action,  and  that  the 
court  erred  In  refusing  to  require  them  to  be 
separately  pleaded.  Only  a  single  cause  of 
action  is  alleged  in  the  amended  petition. 
It  is  that  defendant,  who  was  employed  as  a 
physician  to  care  for  the  plaintiff  In  her  con- 
finement, did  so  In  an  unskillful  and  negU-- 
gent  manner,  and  that,  by  reason  of  his  neg- 
ligence and  fault,  she  sufTered  Injury  and 
loss,  for  which  she  sought  a  recovery.  It  was 
alleged  that  there  was  negligent  treatmoit 
up  to  and  including  the  delivery  of  the  plain- 
tiff's child,  and  also  In  caring  for  her  after 
the  delivery;  but  it  was  not  necessary  to 
treat  the  negligence  of  the  defendant  before 
and  after  the  birth  of  the  child  as  separate 
causes  of  action  any  more  than  to  have  treat- 
ed his  neglect  at  each  call  or  visit  as  sepa- 
rate causes  of  action.  There  was  a  single 
employment,  and  any  failure  to  treat  the 
plaintiff  with  due  skill  and  care  during  that 
period,  whether  before  or  after  the  birth  of 
Qie  child,  afforded  bnt  <^e  cause  of  action. 

[2J  There  la  complaint  that  Improper  evi- 


dence was  received.  The  defendant  is  an 
osteopathic  physician,  and  professes  to  prac- 
tice according  to  the  rules  and  methods  of 
that  branch  of  the  profession.  Physicians  of 
the  regular  school  were  permitted  to  testify 
as  to  the  progress  and  condition  of  labor  in 
an  obstetrical  case,. the  methods  of  delivery, 
and  the  proper  treatment  of  the  mother  after 
the  birth  of  the  child.  It  Js  true,  as  defend- 
ant contends,  that,  where  a  physician  or  sur- 
geon Is  charged  with  malpractice,  his  treat- 
ment and  advice  are  to  be  tested  by  the 
standards  of  the  school  to  which  he  belongs. 
Force  v.  Gregory,  63  Conn.  167,  27  AtL  1116, 
22  L.  R.  A.  343,  38  Am.  St  Rep.  371;  Pat> 
ten  V.  Wlggin,  61  Me.  594,  81  Am.  Dec.  693; 
Martin  v.  Courtney,  76  Minn.  255,  77  N.  W. 
813;  Nelson,  by  Guardian  ad  Litem,  v.  Har- 
rington, 72  WU.  691,  40  N.  W.  228,  1  I*  R.  A. 
719,  7  Am  St.  Rep.  900.  In  some  cases  and 
ailments,  however,  the  st^ools  of  medicine 
differ  but  little  as  to  the  conrse  to  be  pur- 
sued or  the  treatment  administered.  Where 
there  is  practical  nnUormlty  In  the  rules  of 
practice  and  treatmmt,  regular  practitioners 
of  any  school  are  competent  witnesses  as  to 
the  proper  diagnosis  and  treatment  of  a  giv- 
en case;  or  where  a  person,  who  holds  him- 
self out  as  a  medical  expert  or  healer,  has  no 
fixed  rules  of  practice,  he  is  still  bound  to 
treat  patients  with  ordinary  and  reasonable 
skill  and  care,  and  competent  physicians,  reg- 
ularly fflgaged  In  the  practice,  are  competent 
witnesses  as  to  whether  the  treatment  ad- 
ministered In  the  case  was  properly  or  negli- 
gently performed.  Nelson,  by  G^uardlan  ad 
Litem,  V.  Harilngton,  supra ;  Longan  v.  Welt- 
mer,  180  Mo.  S22,  79  S.  W.  66S,  64  L.  R.  A 
969,  103  Am.  St  Rep.  573;  Grainger  v.  Still, 
187  Mo.  197,  85  S.  W.  1114,  70  L.  R.  A.  49. 
According  to  the  testimony,  the  rulea  and 
principles  applied  in  obstetrical  cases  by  the 
regular  school  are  substantially  the  same  as 
those  which  osteopaths  apply  In  such  cases. 
Edgar,  on  the  Practice  of  Obstetrics,  la  a 
standard  work  in  the  regular  school,  and  the 
defendant,  who  is  a  graduate  of  the  twteo- 
pathlc  school  of  KirksvlUe,  Mo.,  testified  that 
Edgar,  on  the  Practice  of  Obst^rlcs,  is  used 
at  that  school,  and  that  It  was  the  work 
which  he  studied  there.  Another  osteopath 
was  called  as  a  witness,  and  he  testified  that 
the  standard  work  In  the  KirksvlUe  school 
was  Edgar,  on  the  Practice  of  Obstetrics,  and 
that  the  students  of  that  institution  an 
taught  obstetrics  alimg  the  lines  laid  down 
in  Edgar's  work,  except  as  to  drugs.  Since 
the  doctors  of  both  schools  follow  the  teach- 
ings of  Edgar,  and  substantially  employ  the 
same  methods  in  obstetrical  cases,  physicians 
of  the  regular  schools  were  qualified  to  tes- 
tify as  to  the  methods  ot  treatment  and  the 
care  which  should  he  exercised  In  partarttion 
cases.  This  qneatlmx  was  before  the  Supreme 
Court  of  Missouri,  and  It  was  said  that: 

"If  It  be  true  that  osteopaths  teach  the  same 
text-books  as  other  schools  of  medicine,  then 
there  can  be  no  reason  nbj  a  physldau  of  any 
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other  Bchool  ia  not  K  oompet«nt  witn^  to  ex- 

JresB  an  oi^nlon  as  to  the  correctness  of  the 
EasDosu  and  treatment  o£  hip  disease  by  an 
osteopath,  because  pro  hac  Tice  the  rules  and 
pracdces  of  both  are  the  same."  Orainger 
Strn.  187  Mo.  197,  224,  85  S.  W.  1114.  TO 
L.  B.  A.  40. 

[S]  It  Is  contended  that  ttie  mother  of  the 
plalntur  vaa  erroneonaly  permitted  to  giro 
testhnony  ct  an  expert  character.  Most  of 
ber  testlmonr  related  to  what  was  said  and 
done  by  the  defendant  while  attending  th« 
plaintiff  and  about  which  any  one  cognisant 
of  the  tacts  might  testify.  She  did  state  that 
early  In  the  evening,  &  ctmslderable  time  be- 
fore the  diUd  was  bom,  she  made  an  exam- 
ination at  her  daughter,  and  was  able  to  feel 
the  head  of  the  chud,  and  stated  that  "It 
was  not  down  much."  This  was  as  close  as 
she  came  to  giving  testimony  of  an  expert 
character,  and  It  Is  easy  to  see  that,  however 
It  may  be  viewed.  It  could  not  have  been  prej- 
udicial error.  Ordinarily  only  physidaus 
and  surgeons  of  Bi>ecial  skill  and  experience 
are  competent  to  testify  whether  a  surgical 
operation  has  been  performed  or  a  patient 
treated  with  a  reasonable  degree  of  skill  and 
care,  but  testimony  as  to  many  things  con- 
nected with  a  case  of  this  kind,  such  as  the 
acts  and  statements  of  the  physician  or  snr- 
geon,  as  well  as  the  external  appearances 
and  manifest  conditions  observable  by  any 
on^  may  be  given  by  nonexpert  witnesses. 
Sly  V.  Powell,  87  Kan.  142,  123  Pac.  881. 
Aside  from  that,  the  witness  herself  was  the 
mother  of  five  children.  She  had  experience 
with  other  women  in  childbirth,  and  bad 
been  occasionally  called  to  take  care  of  them 
and  nurse  them.  With  this  much  experience, 
there  were  certainly  many  things  ccmnected 
with  midwifery  about  which  she  was  quali- 
fied to  testify. 

Defendant  complains  that  he  was  not  al- 
lowed to  show  that  about  two  weeks  after  the 
birth  of  the  child  the  plalntifTs  mother  had 
said  to  a  neighbor  that  there  was  a  lacera- 
tion, but  that  they  had  decided  not  to  have 
It  repaired  until  plalntlfC  bad  become  strong- 
er and  the  baby  was  weaned.  There  was  no 
claim  that  this  statement  was  made  in  the 
presence  of  the  plaintiff,  or  that  she  had  au- 
thorized it  to  be  made.  The  mere  fact  that 
the  witness  spoke  to  the  doctor  about  at- 
tending her  daughter,  or  performed  some  oth- 
er friendly  act  in  that  regard  would  not 
make  ber  subseqoent  statements  competent 
against  the  plaintiff,  for  whom  the  service 
was  performed.  The  offered  testimony  was 
hearsay,  and  was  not  within  any  recognized 
eicepUon. 

[4]  It  is  ctntended  that  the  court  erred  in 
giving  Instructions  to  the  jury  and  also  In  the 
refusal  of  some  which  were  requested.  Sev- 
eral of  the  requests  were  to  the  effect  that 
there  could  be  no  recovery  for  the  failure  of 
the  defendant  to  sew  up  or  procure  the  sew- 
ing up  of  the  laceration  caused  in  the  deliv- 
ery of  the  child.  It  Is  safd  tbat  such  mtan 
was  not  Charged  in  the  petition,  and,  besides, 


that  an  operation  of  that  bind  is  not  within 
the  line  of  duty  of  an  osteopath,  or  one 
which  he  la  permitted  to  perform.  However 
that  may  be,  the  Jury  did  not  base  the  recov- 
ery on  the  failure  of  the  defendant  to  sew 
up  the  laceration.  After  finding  tbat  the  de- 
fendant had  negligently  caused  the  lacera- 
tion, the  Jury  were  asked: 

"If  you  find  that  the  defendant  was  negligent 
in  his  treatment  of  the  plaintiff,  state  in  what 
resriecta  he  was  negligent?  State  fully.  A.  Not 
making  a  thorough  examination  immediately 
after  delivery  of  child,  and  not  Informing  plain- 
tiff or  her  mother  the  nature  and  extent  of  ber 
injuries." 

Although  the  laceration  was  easy  of  dis- 
covery, there  Is  testimony  to  the  effect  that 
defendant  did  not  ascertain  that  the  Injury 
existed  for  some  time,  and,  when  he  did 
make  the  discovery,  he  remarked  that  "there 
was  a  slight  laceration,  but  it  would  not 
amount  to  anything."  It  was  clearly  his 
duty  to  make  a  careful  examination  and  as- 
certain the  nature  and  extent  of  the  Injuryi 
also  to  Inform  the  plaintiff  of  her  condition 
and  advise  her  as  to  the  care  and  treatment 
necessary  to  a  recovery. 

[5]  "It  Is  incumbent  upon  a  physician  to 
give  such  Instructions  as  are  proper  and  nec- 
essary to  enable  the  patient  or  his  nurses' 
and  attendants  to  act  Intelligently  in  the 
further  treatment  of  the  case,  and  a  failure 
to  do  so  is  negligence,  which  will  render  him 
liable  for  Injury  resulting  therefrom."  22  A. 
&  E.  Encycl.  of  U  802. 

The  failure  to  perform  this  duty  was  the 
ground  on  which  the  Jury  rests  defendant's 
liability;  and,  this  having  been  found,  the 
question  whether  the  defendant  Aoold  have 
made  the  repair  himself  or  procured  some 
one  else  to  have  done  It  becomes  immaterial. 
It  is  said  that  the  law  does  not  permit  an  os- 
teopath to  administer  drugs  or  medicine  or 
perform  operations  in  surgery,  and  that, 
therefore  he  could  not  le^lly  take  any  steps 
to  repair  the  laceration.  Gen.  Stat  1909,  i 
8090.  If  an  08te(ipath  may  lawfully  aXteoA 
an  obstetrical  case  it  would  seem  that  such 
repair  might  be  regarded  as  a  mere  incident 
of  the  delivery  rather  than  as  an  operation 
In  aat&ry.  It  Is  not  necessary,  however,  to 
determine  the  Intention  of  the  Legislature  In 
framing  the  providmi,  and  its  application  to 
this  cfmtroversy  as  the  finding  of  the  Jury 
has  eliminated  the  question  from  the  case. 

(7]  Complaint  is  made  of  Instruction  5  to 
the  effect  that  certain  things  are  essential  to 
be  dime  In  cases  of  childbirth  for  the  safety 
and  care  of  the  mother  and  the  child  both 
during  the  delivery  and  the  care  of  the  moth- 
er and  child  thereafter.  The  instruction  la 
general,  but  Inoffensive.  It  conveyed  little 
information,  but  it  certainly  could  not  have 
created  any  prejudice^ 

There  Is  complaint  of  Instmction  No.  U, 
which  is  as  foUows: 

"Ton  are  tnstrooted  that  it  was  the  da^  of 
the  defendant,  after  undertaking  plaintiff's  care 
during  oomfinement  and  the  delivety  ot  hai 
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child,  to  use  reasonable  diligence  to  iDform  him- 
self of  the  nature  and  extent  of  any  laceratioos 
or  injurieB  which  she  may  have  sustained  in  giv- 
fng  birth  to  the  child,  to  give  proper  attention 
and  care  to  ouch  injuries  as  is  reasonably  re- 
quired in  such  cases,  and  to  inform  her  oi  the 
nature  and  extent  of  her  isjuriea,  if  such  infor- 
mation was  reasonably  necessary,  in  order  to 
enable  her  or  to  induce  her  to  take  proi>er  action 
on  her  part  The  defendant  cannot  be  beard 
to  cbar^  her  with  contributory  negligence  in 
not  havmg  proper  attention  given  to  her  inju- 
ries, if  the  jury  believe  from  the  evidence  that, 
by  the  exerctse  of  reasonable  diligence  he  could 
and  should  have  informed  himself  of  the  nature 
and  extent  of  her  injuries,  and  that  he  negligent- 
ly left  her  in  ignorance  of  their  extent  or  seri- 
ousness, or  tbat,  with  reasonable  opportunity  to 
IWTe  BOClt  infotouition  on  his  part,  he  encour- 
aged her  to  believe  a  surgical  operation  unnec- 
essary, and  by  reason  thereof  she  was  induenced 
to  have  nothing  done.  But  if  the  jury  believe 
from  the  evidence  that  the  defendant  did  rea- 
sonably inform  himself  of  the  nature  and  extent 
of  the  plaintiff's  alleged  Injuries,  and  that  he  did 
inform  her  thereof,  and  suggested  and  advised 
what  should  be  done  for  their  treatment,  and 
the  [daintiff  failed,  neglected,  and  refused  to 
follow  his  advice,  then  you  would  be  justified 
in  finding  that  the  plaintiff,  to  that  extent,  by 
her  negligence,  contributed  to  her  said  injory. 

The  Inatmctlon  cannot  be  regarded  as 
outside  ot  the  issues  In  tbe  case,  and.  In 
view  of  the  testimony  and  of  conai derations 
already  mentioned,  It  is  deemed  to  consti- 
tute a  fair  statement  of  the  law  fvpUcable 
to  that  branch  of  the'case. 

In  another  instruction  the  court  advised 
the  jury  that  expert  testimony  had  been  giv- 
en by  physidans  and  surgeons  on  some  phas- 
es of  the  controversy,  and  that  the  opinicms 
of  those  who  have  had  special  sklU  and  ex- 
perience, and  have  become  especially  pro- 
ficient along  certain  lines,  are  entitled  to  be 
considered  with  other  evidence  In  the  case, 
but  that  tbey  were  not  conclusive  on  the 
jury,  adding  that: 

"They  should  be  considered  in  connection  with 
all  the  other  testimony  and  circumstances  in 
the  case,  and  it  is  your  duty  to  consider  all  the 
testimony  apon  every  point,  inclndiug  that  of 
tbe  medical  experts." 

It  la  contended  tbat  this  Instruction,  al- 
though correct,  as  generally  applied,  does  not 
fit  a  case  of  malpractice,  as  only  experts  or 
persons  having  special  skill  and  training  are 
qualified  to  testify  whether  or  not  a  patient 
has  been  treated  with  reasonable  skill  and 
care.  The  instractton  does  not  convey  the 
idea  that  nonexperts  can  give  opinions  on 
questions  of  that  kind,  bat  Out,  In  deter- 
mining the  liability  ot  the  defendant,  tbe  ju- 
iT  are  to  ctmsider  the  expert  testimony  in 
connection  with  all  of  the  other  testimony  in 
the  c&te.  Teiy  much  of  the  testimony  which 
tended  to  estaUlsh  the  liability  of  the  de- 
fradant  was  not  exjiert  In  character,  and 
neither  kind  of  testimony  should  be  conrid- 
ered  to  the  exclusion  of  tbe  other.  In  A.,  T. 
&  S.  V.  Rid.  Co.  V.  Thul,  82  Kaa  265,  4  Pac. 
352.  40  Am.  Bep.  484,  it  was  held  that: 

"The  testimony  of  experts  Is  to  be  considered 
like  any  other  tentimony,  is  to  be  tried  by  the 
same  tmts,  and  to  receive  just  as  much  weight 
and  credit  as  tbe  jury  may  deem  it  entitled  .to» 


when  viewed  in  connection  with  all  the  other  cir- 
cumstances ;  and  its  weight  and  value  are  qaee- 
tions  for  the  jury,  and  not  for  the  courL"  Syl. 
par.  3. 

It  is  insisted  that  a  more  definite  answer 
than  the  Jury  returned  to  question  one 
should  have  been  required.  The  question 
was: 

"State  what  caused  the  tear  or  laceration  of 
tbe  ntaintift?  Answer  fully.  A.  Hasty  delivery, 
negligence,  and  not  properly  protecting  tbe  per- 
ineum." 

As  the  purpose  of  the  inquiry  was  to  as- 
certain whether  any  negligent  act  or  omis- 
sion of  the  defendant  had  contributed  to  the 
Injury,  an  answer  that  he  was  negligent 
would  have  been  indefinite  and  Insufficient, 
but  the  entire  answer  obviously  means  that 
defendant  was  negligent  because  of  the  has- 
ty delivery  and  in  falling  to  properly  pro- 
tect the  perineum.  So  construed,  It  Is  reason- 
ably definite,  and  it  conforms  to  the  testimo- 
ny that  such  a  laceration  Is  liable  to  follow 
premature  delivery  produced  by  instruments 
before  nature  has  effected  the  natural  dila- 
tion of  tbe  parts.  There  was  testimony,  too, 
that  defendant  had  not  taken  necessary  and 
proper  care  to  avoid  tearing  the  perineum. 
There  la  a  conflict  in  the  testimony  as  to  the 
treatment  of  the  plaintUT,  and  it  is  earnest- 
ly contended  that  the  verdict  and  findings 
are  not  supported  by  the  evidence.  An  ex- 
amination ot  the  record  satisfies  us  that  the 
verdict  and  findings  are  not  without  support, 
and  no  sufficient  reason  for  setting  aside  the 
findings  and  verdict  has  bera  called  to  our 
attention. 

[6]  There  Is  a  cross-appeal  here  in  which 
the  plaintiff  insists  that  the  court  was  not 
warranted  in  the  reduction  of  the  award 
made  by  the  jury.  She  contends  that,  since 
the  court  expressly  finds  that  the  amount 
awarded  was  not  the  re»ult  of  passion  and 
prejudice,  it  was  not  warranted  in  setting  up 
its  judgment  against  that  of  the  jury,  and 
that  the  sum  which  she  was  coerced  to  remit 
should  be  restored.  An  approval  of  the  ver- 
dict by  the  trial  court  was  essential  to  tbe 
entry  of  a  judgment,  and  it  could  not  ap^ 
prove  it  unless,  In  its  Judgment,  the  testi- 
mony warranted  it.  Evidently  the  court 
was  satisfied  with  the  findings  of  the  jnry  to 
the  effect  that  the  defendant  was  negligent, 
and  that,  by  reason  of  his  negligence,  a  lia- 
bility arose  in  favor  of  plaintiff,  but  it  dif- 
fered with  the  Jnry  as  to  tbe  extent  of  the 
injury  and  loss  sustained.  It  contended 
that,  while  the  Jury  was  not  influenced  by 
passion  or  prejudice,  the  award  was.  In  Its 
judgment,  manifestly  excessive.  Although 
the  assessment  of  damages  Is  peculiarly 
within  the  province  of  a  Jury,  and  although 
a  verdict  should  never  be  disturbed  by  tbe 
trial  court  merely  because  Its  judgmoit  in- 
clines the  other  way  nor  unless  tbe  verdict 
is  clearly  excessive,  the  court  must  neverthe- 
less approve  the  award  and  in  doing  so  it 
cannot  shirk  responsibility,  but  should  act  • 
on  its  own  Judgment  If  It  Is  satlBfled  that 
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the  evidence  does  not  sustain  the  award  of 
damages.  It  should  either  modify  the  verdict 
or  set  it  aside.  Williams  v.  Townaend,  10 
Kan.  663;  Rioholson  t.  Freeman,  56  Kan. 
463,  43  Pac.  772 ;  Railroad  Co.  v.  Matthews, 
58  Kan.  447,  49  Pac  602.  Where  there  is  an 
absence  of  passion  or  prejudice  in  the  Jury, 
and  the  trial  court  determines  that  the  evi- 
dence Justifies  an  award,  but  that  that  made 
by  the  jury  is  excessive,  it  is  vrithin  the  prov- 
ince of  the  court  to  require  a  party  to  dect 
to  take  Judgment  for  what  the  court  deems 
to  t)e  a  proper  amount  or  submit  to  a  new 
trlaL  U.  P.  Ry.  Co.  v.  Mitchell,  56  Kan.  334, 
43  Pac.  244;  Railway  Co.  v.  Brandon,  77 
Kan.  612,  95  Pac.  573.  On  an  appeal  to  tlils 
court,  where  the  award  of  tlie  Jury  has 
been  approved  by  the  trial  court,  but  found 
to  be  excessive  by  this  court,  and  passion  or 
prejudice  of  tbe  Jury  does  not  appear,  this 
court  has  required  the  successful  party  to 
remit  a  certain  part  of  the  amount  award- 
ed, and  that,  failing  to  do  so,  a  new  trial 
would  be  ordered.  Mo.  Pac.  Ry.  Co.  v.  Dwy- 
er,  86  Kan.  68,  12  Pac.  352;  Telegraph  CO. 
V.  Bodkin,  79  Kan.  792, 101  Pac.  652.  Under 
the  authorities  and  the  facts  disclosed  In  the 
record,  the  claim  of  plaintiff  for  the  restora- 
tion of  the  sum  remitted  must  be  denied. 

The  Judgment  of  the  district  court  Is  of- 
flrmed.   All  the  Jostices  concarrlng. 


STATE  V.  UNDBRHOLM.  (No.  19332.)  t 
(Supreme  Court  of  Kansas.    June  12,  191S.) 

(Svllabua  hy  the  Court.) 

InsANB  Pbbsons  <»=3 23— Judgment  in  Luwa- 
CT  Pboceedingb— PKimoN  TO  Open. 

Examination  of  a  petition  to  open  a  judg- 
ment in  a  lunacy  proceeding  and  conaideration 
of  pertinent  and  incidcotal  facta  held  to  show 
that  no  error  was  committed  In  dismissing  the 
proceedings. 

[Ed.  Note. — For  other  casen.  see  Inmine  Per- 
M&s,  Cent  Dig.  1  80;  Dec  IHg.  «a»23.] 

Appeal  from  District  Court,  HcPhersoD 
County. 

Lunacy  proceedings  by  the  State  against 
Jastos  B.'  Llnderholm.  From  the  Jadgm«it, 
deCendant  ap|>ealB.  Affirmed. 

F.  O.  Johnson  and  0.  Nyquist,  both  of  Mc- 
Pberson,  for  appetllauL  John  IT.  Hanson,  of 
Undsborg,  for  appellee. 

DAWSON,  J.  This  appeal  relates  to  a 
dismissal  by  tbe  district  court  of  some  pro- 
ceedings Instituted  by  John  F.  Hanson  and 
his  client,  Justus  B.  Llnderholm,  In  the  dis- 
trict court  of  HcPhersw  county,  in  the  na- 
ture of  a  sequel  to  a  case  whi(^  has  been 
here  before  several  times.  State  v.  Llnder- 
holm, 84  Kan.  603,  114  Pac  657;  State  v. 
Underholm,  84  Kan.  892,  114  Pac.  867;  State 
V.  Llnderholm,  90  Kan.  489,  135  Pac.  664.  A 
reading  of  the  decisions  and  opinions  there 


recorded  is  necessary  to  get  tba  Import  of 

this  appeaL 

Some  light  on  the  historical  aspects  of 
this  case  can  also  be  gleaned  from  Llnder- 
holm V.  Ekblad,  92  Kan.  9,  139  Pac.  1015. 
From  those  and  the  documents  filed  in  this 
appeal  it  appears  that  about  six  years  ago 
Justus  B.  TJnderholm  was  adjudged  insane 
In  the  lunacy  proceeding  In  the  probate  court 
of  McPherson  county.  On  appeal  to  the  dis- 
trict court  tbe  same  conclusion  was  reached. 
The  case  was  then  appealed  to  this  court; 
and  the  errors  occurring  at  the  trial,  which 
counsel  for  appellant  deemed  worthy  of  con- 
sideration, were  presented  here.  Any  errors 
which  may  have  occurred  in  the  district 
court,  but  not  brought  to  that  court's  atten- 
tion on  a  motion  for  a  new  trial,  and  not 
then  brought  here  and  assigned  and  present- 
ed, were  waived.  We  note  that  In  that  ajH 
peal  competent  counsel,  one  a  lawyer  of  60 
years'  experience,  represented  the  appellant. 
State  T.  Llnderholm,  84  Kan.  603,  U4  Fac 
857. 

It  ought  therefore  to  be  obvious  what  dis- 
position should  be  made  of  this  appeal;  but 
the  writer  has  been  advised  by  the  court 
that,  owing  to  the  unfortunate  situation  of 
this  appellant  and  the  peculiar  crotchets  of 
his  counsel,  a  toleration  and  forbearance 
have  been  exercised  towards  them  both 
which  ordinary  litigants  and  counsel  could 
not  »pect.  With  this  policy  towards  Mr. 
Llnderholm,  the  writer  is  genuinely  in  ac- 
cord, and  even  the  crude  pleadings  and  briefs 
of  this  counsel  may  be  patiently  and  consid- 
erately dealt  with;  but  the  writer  finds  in 
the  pleadings,  correspondence,  and  documents 
of  counsel  a  persistent  insolence  and  effront- 
ery towards  this  court  and  the  individual 
Justices  which  are  wholly  Inexcusable  and 
which  must  not  be  repeated.  The  very  least 
that  this  court  can  do  vith  such  oontuma> 
dous  and  insulting  documents  is  to  strike 
them  from  the  files  and  consign  thtem  to  the 
wastebasket. 

Turning  now  to  the  particular  matter  in 
baud,  this  proceeding  Is  founded  on  a  peti- 
tion to  vacate  a  Judgment  alleging: 

"That  in  the  verdict  of  the  jury  and  all  order 
made  and  the  rradition  of  judgment  herein,  if 
any  there  be,  which  was  anpposed  to  he  made 
on  March  19^  1909,  but  which  did  not  become 
abaolute  until  after  hearing  In  tbe  Suprona 
Court  of  tbe  state  of  Kansas,  wliere  opinion 
oC  affirmance  was  handed  down  April  8,  1911, 
and  opinion  on  motion  for  a  rehearing  being  at 
a  later  date  and  mandate  thereafter,  such  vei^ 
diet,  orders,  and  supposed  judgment  were  ir- 
regular and  for  some  purposes  wholly  void,  and, 
by  reason  of  such  supposed  judgment,  respond- 
ent appears  to  be  under  some  disability  to  this 
date,  but  tbe  same  is  not  now  a  valid  disabil- 
ity, for  tbe  reason  that  he  was  Iddnappcd  and 
taJcen  to  tbe  Topeka  State  Hospital,  and  was 
there  released  from  all  restraint  on  Jane  1, 
1911,  and  does  not  now  have  nor  ever  did  have 
any  valid  guardian,  because  said  respondent  did 
not  have  his  day  in  court  in  tbe  appointment 
of  any  one  who  may  claim  to  be  his  guardian. 

"R^pondent  further  alleges  and  eays  that  inui 
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was  practiced  by  the  anccesaful  party  in  the 
obtainins  of  this  supposed  judgment  in  this,  to 
wit:  Tliat,  at  tlie  trial  of  said  cause,  Georse 
Allison,  who  was  the  then  duly  elected,  quali- 
&ed,  and  acting  county  attorney,  did,  for  him- 
self and  in  tlic  interest  of  numerous  parties  con- 
spiring with  him,  incltidinK  the  trial  Judge  as 
a  conspirator,  in  his  plea  to  the  jury  argue  to 
them  that  they  need  hare  no  fear  that  the  said 
Justus  B.  Llnderholm  would  be  confined  in  an 
asylum  if  they  found  him  insane,  but  that  the 
state  wished  to  have  some  control  over  him,  and 
he  would  only  be  committed  to  his  friends, 
which  statement  was  not  only  improper  as  a  le- 
gal ground  for  finding  insanity,  out  was  made 
with  the  purpoBe  and  Intent  of  deceiving  the 
jury,  and  m  accordance  with  such  deceptioD  the 
said  George  Allison,  together  with  nameroua 
conspirators,  failed  to  have  any  order  of  com- 
mitment to  bis  friends  made,  but,  on  the  contra- 
ry, though  irregular,  aDd  without  jarisdiction 
of  the  cause  or  person  at  the  time  and  without 
any  bearing,  did,  in  the  coarse  of  about  six 
weeks  in  another  court,  to  wit,  the  probate 
court  at  Mcpherson  county,  Ean.,  procure  an 
order  of  commitment  of  respondent  to  the  To- 
pelia  State  Hospital  for  the  insane ;  that  it  is 
probable,  from  tne  meager  and  disputed  evidence 
of  insanity,  that  the  jury  would  not  have  found 
insani^,  if  this  deception  had  not  been  prac- 
tloed,  as  said  Justus  B.  I^derholm  was  not 
thai  insane  nor  is  now  insane,  and  his  condition 
remains  unchanged  until  this  day,  and  there 
was  a  total  failure  of  the  evidence  to  show  any 
insanity  that  needed  treatment  in  a  hospital  for 
the  insane,  nor  to  show  that  respondent  was 
dangerous  to  himself  or  others  or  property: 
that  the  probate  judge  who  made  the  order  of 
commitment  under  which  the  respondent  was 
kidnapped  and  taken  to  said  asylum  did  not  sit 
on  this  hearing  of  the  cause  and  was  not  in 
a  position,  without  further  hearing,  to  say  what 
order  of  commitment  should  be  made,  and  no 
legal  and  binding  order  of  commitment  of  any 
kind  has  been  made  to  this  day  by  any  court; 
that  lespoadent  adopts  the  third  cause  of  ac- 
tion, excepting  adopted  part  in  so  far  as  it  may 
constitute  a  fraud. 

"Second  Cause  of  Action. 
"Bespondent  farther  alleges  and  says  that  he 
adopta  the  first  paragraph  of  the  first  cause 
of  action  as  though  fully  set  out  herein,  and 
fartiier  alleges  and  says  that  from  unavoidable 
casualty  and  misfortune  be  was  prevented  from 
properly  defending  said  cause,  to  wit,  tbat  he 
adopts  the  balance  of  the  first  cause  of  action  as 
tliough  fully  set  out  herein,  in  so  far  as  that 
may  tend  to  establish  unavoidable  casualty  aod 
misfortune,  whereby  he  could  not  properly  de- 
fend Us  cause ;  that  further  casualty  consisted 
in  the  physician,  who  sat  on  the  jury  as  a 
special  Juror,  in  answering  question  as  to  his 
qualification  as  a  juror  misled  said  respondent 
by  stating  that  he  was  not  prejudiced  against 
■aid  respondent  nor  biased  on  account  of  the 
nature  of  the  charge  and  had  not  heard  any- 
thing in  particular  about  the  cause  nor  express- 
ed an  opinion  on  the  merits  ol  the  cause,  when 
later  facta  indicate  that  those  answers  were  all 
telse,  as  appears  from  the  circumstance  tbat, 
after  being  discharged  by  the  court  from  further 
service  as  a  juror,  be  passed  near  the  respoodent, 
and,  acting  as  tbongh  be  was  provokes,  stated 
in  substance  that  it  was  disgusting  to  be  de- 
tained as  a  juror  on  sudi  a  plain  case  of  in- 
aanityt  when  the  facts  were  that  four  physicians 
bad  tasfeified  that  respondent  was  not  insane, 
and  some  of  them  positively  and  the  two  pbyri- 
dans  testifying  for  the  state  that  there  was  In* 
sanity  were  not  required  to  state  what  tbe  de- 
lusions were  that  they  claimed  he  had,  and  cross- 
examination  was  not  permitted  in  any  other  re- 
spects, which  made  the  questions  insanity  at 
least  very  doabttul  to  faii>minded  men  and  phy- 
siciana  who  beant  the  case  and  looked  into  it, 
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but  the  said  juror  took  a  positive  uncompromiii- 
ing  stand,  notwithstanding  said  conditions; 
tbat  the  cause  had  been  tried  in  the  probate 
court  of  said  town  and  county  about  three 
months  previously  and  had  been  generally  dis- 
cussed by  physicians  at  McPherson,  Kan.,  and 
from  general  statements  made  to  respondent's 
counsel,  John  F.  Hanson,  a  short  time  after  the 
trial  at  McPherson,  Kan.,  it  appears  further 
that  he  had  gained  considerable  Knowledge 
the  case  before  the  trial ;  tbat  respondoi^s  coun- 
sel believe  that  he  can  secure  witnesses  at  the 
trial  that  will  substantiate  these  facts  more  ful- 
ly; that  the  respondent's  condition  as  to  san- 
ity is  the  same  now  as  at  the  time  of  the  trial, 
and  he  is  not  now  nor  was  then  Insane,  so  as 
to  require  his  otHnmitmrat  tat  a  koq»ital  for  the 
insane  for  any  reason. 

"Third  Cause  of  Action. 

"Respondent  ilurther  alleges  and  says:  That 
he  adopts  the  first  paragraph  of  the  first  cause 
of  action  as  thongb  fuDy  set  out  herein  and 
further  alleges  and  says  that  in  the  entering  of 
said  orders  and  judgment,  if  any  valid  entries 
there  be,  they  were  obtained  and  entered  by  mis- 
take of  the  clerk  or  by  irregularity,  and  tbe 
same  consist  in  this,  to  wit:  Tbat  there  never 
was  any  finding  of  insanity  made  or  announced 
in  the  said  district  court  after  the  receipt  of 
the  verdict  of  the  jury ;  that  nothing  was  done 
after  that,  except  hearing  and  overruling  mo- 
tion for  new  trial,  taking  time  to  prepare  and 
made  a  c^se-made,  and,  upon  motion  being  made 
by  respondent  to  stay  ail  proceedings  without 
bond  until  case  was  made  and  signed,  the  court 
took  the  same  under  advisement,  and  no  fur- 
ther step  to  perfect  ^dgmoat  baa  been  taken 
since  that  time  to  this  day.  and  what  appears 
in  a  journal  entry  filed  snortly  thereafter  ia 
wholly  irregular,  and  such  journal  entry  was 
not  approved  in  court,  nor  was  it  approved  nt 
chambers  with  the  knowledge  of  the  respondent, 
nor  did  he  have  any  opportunity  to  appear  and 
be  beard  on  the  same ;  that  the  said  respcmdent 
is  not  now,  nor  was  at  the  time  of  the  tzial, 
insane. 

"Fourth  Cause  of  Action. 

"Respondent  adopts  first  paragraph  of  first 
cause  of  action  and  further  says  that  all  the 
supposed  judgtnents  herein  are  wholly  void  for 
the  reasons  that  no  finding  of  insanity  has  been 
made,  on  the  verdict  of  the  jury,  by  tbe  court, 
for  the  reason  as  set  out  in  the  foregoing  third 
cause  of  action,  and  the  verdict  of  the  jui? 
has  now  become  obsolete  tot  the  badng  of  any 
findings  thereon  on  account  of  the  great  lapse  of 
time ;  that  the  said  respondeat  is  not  now  in- 
sane, nor  was  at  the  time  of  said  trial  and 
proceedings. 

"Fifth  Cause  of  Action. 

"Respondent  further  adopts  first  paragraph  ol 
first  cause  of  action  and  says  that  the  said  yer- 
diet  and  orders  and  judgment,  if  any  there  be, 
should  be  set  aside,  because  subsequent  events 
have  shown  positively  that  respondent  was  not 
at  that  time  insane^  as  his  conditions  have  not 
changed,  and,  had  he  bad  the  alleged  paranoia, 
he  would  have  been  worse,  which  is  not  the  case: 
he  waa  not  thought  to  be  insane  enough  to  be 
kept  at  tbe  hospital  where  be  had  been  kept  aft- 
er heing  Udnapped,  and  subsequent  events  have 
shown  that  he  waa  not  dangerous  to  himself  or 
others  or  property ;  tbat,  if  this  fact  of  subse- 
quent events  showing  error  In  the  verdict  and 
judgment  is  not  sufficient  ground  of  itself  to 
vacate  and  set  aside  the  same,  we  place  it  on 
the  ground  of  newly  discovered  evidence,  which 
has  continued  to  tbe  date  of  filing  this  position, 
and  that  to  reject  it  on  both  grounds  'would  not  be 
due  process  of  law';  that  they  should  be  set 
aside  further  for  the  reason  that  It  was  not 
due  process  of  law  to  deny  the  regular  petty  Jn- 
ry  <»  12,  when  &  jury  vu  cnuted  by  ttatate: 
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"Wherefore,  plalotiff  pr&ya  that  verdict,  all 
orders,  and  supposed  judgment  all  to  be  set 
aside  and  held  for  naught  and  respondent  be 
restored  to  all  rights  that  he  may  have  lost 
therriiy,  and  for  costs  and  other  proper  relief." 

TbB  pertinent  part  of  the  orlfi^l  journal 
entry  of  Judgment  reads: 

"And  thereupon,  within  tbe  time  allowed  by 
law,  the  said  John  F.  Hanson,  filed  a  motion 
for  a  new  trial.  Said  motion  was  heard  after- 
wards, to  wit,  on  the  2d  day  of  April  (1906). 
and  after  due  consideration  was  OTerruled  hi 
the  court,  to  which  ruling  the  said  John  F. 
Hanson  excepted,  and  thereupon  he  asked  time 
in  vrblch  to  make  a  case-made  for  the  Supreme 
Court,  and  the  court  allowed  falm  90  days  beyond 
the  statutory  time  to  make  and  serve  said  case- 
made,  and  he  allowed  15  days  for  tbe  state  to 
raggest  amendments,  the  case  to  be  settled  on  5 
days'  notice;  and  thereupon  the  said  John  F. 
Hanson,  as  attorney  for  the  said  Justus  B. 
Underiiolm.  asked  the  court  for  a  stay  of  exe- 
cntion  pending  tbe  preparation  and  the  hearing 
of  the  appeal  in  the  Supreme  Court,  which  was 
refused  by  the  court,  to  which  ruling  the  said 
John  F.  Hanson  excepted,  and  thereupon  the 
court  rendered  judgment  upon  the  verdict,  rea- 
died in  the  case  as  follows,  to  wit:  It  Is  here 
by  conrfdered,  ordered,  and  adjudged  by  the 
court,  after  due  consideration,  that  the  said 
Justus  B.  Linderholm  is  insane  and  a  fit  sub- 
ject to  be  sent  to  tbe  state  hospital  for  in- 
sanity, as  per  tbe  verdict  rendered  herein,  to 
which  judgment  the  said  John  F.  Hanson  ex- 
cepted. It  was  thereupon  ordered  that  the  pro- 
ceedings had  herein  be  certified  by  tbe  clerk  of 
this  court  to  said  probate  court,  from  which  It 
was  appealed,  tor  further  orders  by  said  probate 
court.  ■  C.  B.  Branine,  Jud^" 

Recurrli^  to  the  earliw  liluderholm  decl< 
■Ions  «boTe  ^ted,  It  will  be  eeai  that  most 
of  the  matters  c<Hiq)lalned  ot  In  this  petition 
have  been  already  presented  to  this  court 
The  other  matters  were  waived.  The  Judg- 
ments have  become  flnaL  There  must  be  an 
end  of  litigation  some  time.  It  eeema  that 
that  ttme  has  eome  In  this  case.  On  motion 
ot  tlie  oounty  attorney  this  petttiw  was  die- 
missed  by  the  district  court 

Tbe  auction  that  appelant  was  Iddnap- 
ped  and  takra  to  tbe  Topeka  State  HoQ>ltal 
for  tb»  Insane  Is  defecttve.  Vt  should  hare 
set  out  the  particulars  of  the  Udnapping. 
Moreover,  the  orders  ot  the  court  were  that 
appellant  be  taken  to  tbe  state  hosidtal,  and 
that  did  not  constitute  kidnapping.  Further^ 
more  the  petition  staowa  the  appelluits  re- 
lease txom  custody  oi  the  hospital  authori- 
ties The  allied  miscMiduct  of  the  count? 
attorney  In  his  argument  to  tbe  Juxy  was 
a  pn^r  subject  for  review  on  error  In  tbe 
first  ain>eal-  I^ot  then  being  made  the  basis 
of  error,  It  waq  waived.  Neltber  the  district 
court  ncHT  this  court  could  now  review  the 
"meager  and  dlivnted  evidence  ot  Insanity." 

Aside  from  the  telef  of  his  counsel,  ai^- 
lont  files  a  bri^  In  his  own  behalf,  which 
arouses,  not  only  our  Interest,  but  our  pro- 
found sympathy.  In  part  he  aays: 

"It  has  been  asserted  that  tbe  issue  before  the 
court  is  the  sanity  vel  non  of  Justus  B.  Linder- 
holm. True,  that  was  the  issue  submitted  to  the 
probate  and  district  oonrta  ci  UcPherson  coun- 
ty,- but  these  courts  pushtd  that  issue  aside 
and  adopted  another  Issue.  Consequently  tbe  Is- 
sue which,  has  in  reality  been  befora  the  courts 


all  these  years  Is  whether  or  not  Martin  Imtber 
was  insane,  whether  or  not  his  writings  are 
proof  of  such  insanity,  and  whether  or  not  a 
man  who  adopts  tbe  views  of  Luther  and  Urea 
up  to  them  is  also  insane— questions  utterly  out- 
side tbe  province  of  secular  courts  to  pass  upon. 
My  regular  and  legitimate  profession  is  that 
of  theologian.  •  •  •  Not  only  that,  but,  as 
a  proper  and  legitimate  representative  and  ex- 
ponent of  Chriauanlty,  I  have  a  right  to  expect 
that  legislators  and  courts  look  up  to  me  with 
deference  and  respect  when,  on  proper  citation, 
I  announce  the  established  and  acknowledged 
truths  of  the  Christian  religion,  or  those  truths 
acknowledged  by  any  considerable  portion  of 
Christendom.  On  sudi  oocaaiona.  t»  treat  me 
with  disrespect  and  contempt  and  to  revile  and 
blaspheme  the  truths  which  I  proclaim  (and  what 
form  of  reviling  or  blasphemy  is  more  virulent 
than  to  pronounce  these  truths  tbe  offspring  of 
a  disordered  mind?)  is  a  violation  of  tbe  highest 
law  of  the  land  as  well  as  a  statutory  crime. 

*  *  •  During  my  trial  at  McPhersoD  I  set 
out  witfa  considerable  clearness  that  I  was  a 
proper  and  legitimate  exponent  oC  Lutheran  doc- 
trine ;  that  I  had  been  a  regular  student  in  a 
Lutheran  theological  seminary ;  and  that  I  had 
been  employed  in  ministerial  work  by  the  Luth- 
eran churcn.  *  *  *  As  for  myself,  I  proved 
that  my  opinion  in  religious  matters  was  enti- 
tled to  consideration  from  the  fact  that  In  theo- 
logical study  and  research  I  had  tit  surpassed 
my  opponents,  having  read  80  or  more  volumes 
of  the  original  writings  of  Martin  Luther,  be- 
sides a  mass  of  other  theological  literature. 

*  *  *  Denite  the  fact  that  I  had  proved 
my  InteUectnaT  superiority,  despite  the  fact  that 
numerous  considerations  urged  'the,  court  to 
make  a  distinction'  between  me  and  persons  In 
the  ordinary  walks  and  conditions  of  life,  de- 
spite the  fact  that  It  was  totallv  impertinent  to 
even  try  to  measure  me  by  ordinary  standards, 
the  court  ignored,  and  purposely  ignored,  all 
such  distinctions,  and  ordered  tlie  jury  to  decide 
my  case  as  If  it  were  that  of  a  common  metaber 
of  the  lower  classes  of  society,  not  to  say,  in 
plain  words,  a  vagrant  The  result  is  that  the 
court  has  created  a  fictitious  issue.  •  •  • 
Here  were  two  persons  represented  In  court, 
Martin  Xjuther  and  Justus  B.  Lladerholm. 
Could  the  court  determine  anything  regarding 
the  sanity  of  either  without  first  determining 
which  was  which?  With  regard  to  the  sanity 
of  Martin  Luther,  the  court  could  determine 
nothing,  for  It  hod  no  jurisdiction,  and' there 
was  no  way  of  acquiring  jurisdiction.  Neither 
could  the  court,  as  matters  then  stood,  deter* 
mine  anything  regarding  the  sanity  of  Justus 
B.  Undwholm,  for  It  old  not  know  whether 
It  was  I  or  the  other  fellow  It  had  htM  of." 

However  impressive  this  line  ot  argument 
may  be,  It  does  not  show  error  on  the  part 
of  the  district  court  in  dismissing  this  pro- 
ceeding. It  may  be  a  useless  waste  of  w<»ds, 
but  It  la  kindly  meant  to  appellant  when  we 
here  point  out  to  him  the  way,  and  indeed 
the  only  way,  that  his  status  of  full  legal 
capacity  can  be  restored  whenever  his  mental 
condition  will  warrant  It  Oen.  Stat  1909,  | 
8484,  readst 

"Whw  notice  sbaU  be  given  to  the  probate 
judge  of  an^  county  that  a  patient  committed 
to  any  hospital  in  the  state  upon  order  of  said. 
court  has  been  discharged  as  cured,  under  (up- 
on) receipt  ot  such  notice,  signed  by  the  super* 
Itttendenti  whose  doty  it  shall  be,  to  give  notice 
of  every  such  case,  the  probate  judge  shall  en- 
ter upon  his  docket  an  order  restoring  the  pa- 
tient in  question  to  all  his  rights  as  a  citizen, 
and,  if  a  guardian  shall  have  been  app^ted* 
said  guardian  shall  he  removed.  At  any  time 
subsequent  to  the  dlschaxge  of  the  patient  as  not 
restored  to  sound  mind,  u«  proba^  Judge  tit  Chk 
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county  may  hear  evidence  tending  to  show  that 
such  patient  has  been  restored  to  reason,  and^ 
if  aatiafied  as  to  his  recovery,  may  make  and  en- 
ter a  similar  order;  and  thereafter  the  patient 
shall  not  be  liable  to  be  again  committed  to 
any  hospital  or  insane  asylum,  without  a  new 
inquest  in  his  case." 

Since  tbe  appellant  bag  been  released  as 
Improved,  not,  however,  as  cured,  be  can, 
In  proper  time  and  season,  call  the  matter 
to  the  attention  of  the  iffobate  court,  who 
will  make  due  toQulry  and  make  the  proper 
Older  but  the  appellant  must  bear  In  mind 
Quit  the  xwobate  oouit^  honest  and  consd- 
entlons  Judgment  on  this  matter,  considering 
all  the  circumstances,  the  appellant's  best  In- 
terests, and  tbe  welfare  of  society,  must  con- 
troL 

It  need  only  be  added  that  whether  It  was 
upon  any  apedflc  ground  urged  by  the  coon- 
attorns  or  on  any  ground  of  which  the 
district  court  had  judicial  cognizance,  taking 
note  ctf  the  prior  steps  In  this  Utigatlou,  the 
dismissal  of  this  proceeding  was  not  errone- 
ous, and  tbe  Judgment  Is  affirmed.  All  tbe 
Justices  concurriiig. 


ATKINSON       MISSOURI  PAC.  BT.  OO.f 
(No.  19570.) 
(Supreme  Court  of  Kansas.   Jane  12,  1915.) 

(BvUaltut  %y  ike  Court,) 
BAILBOADS  «»l(Ki— CONISAOT   FOB  PBZTATI 

GBOBSina—VAiiDiTT— Gates. 

A  contract  between  a  railway  company  and 
a  landowner  for  a  farm  crossing  without  gates, 
forming  part  of  tbe  consideration  for  tbe  rail- 
way right  of  way  acrosR  tbe  owner's  land,  is 
not  contrary  to  the  public  policy  of  this  state, 
as  indicated  by  its  statutes,  and  the  contract 
may  be  specifically  enforced  by  the  landowner, 
although  he  has  had  conBiderable  trouble  about 
cattle  getting  killed  at  tbe  crossing,  and  the 
railway  company  desires  to  erect  gates  to  avoid 
killing  tbe  plaintiff's  cattle  and  to  protect  the 
public. 

[Ed.  Note^For  other  cases,  see  Bailroads, 
Cenb  Dig.  IS  800-314,  8:iO-aS2,  769;  Dec  Dig. 
«=»102.] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Frank  Atkinson  against  the  Mis- 
souri Pacific  Railway  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  P.  Wa^wner  and  A.  IL  Crane,  both  of 
Atddsw.  and  Charles  W.  R<^)erts,  of  Win- 
field,  for  appellant  Bnokman  &  Bloss,  of 
Wlnfield,  for  appellee. 

BURCH,  J.  The  actl<ni  was  one  to  reqiiire 
the  defendant  to  maintain  an  open  tana 
crossing  proylded  for  under  a  contract  here- 
by the  predecessor  fA  the  defuidant  obtained 
Its  right  of  way  across  the  plaintiff's  land. 
The  plaJntUf  recovered,  and  the  defendant  ap- 
peals. 

It  is  not  necessary  to  discuss  the  evidence 
or  the  separate  assignments  of  error  relating 
to  It    The  contract  with  the  owner  of  the 


land  at  the  time  the  railroad  was  built  was 
fully  proved  by  the  best  evidence  obtainable^ 
Whether  the  pmon,  whose  name  coaid  not 
be  recalled,  but  who  acted  for  the  railway 
CMupany  in  procuring  Ito  right  of  way,  were 
authorized  to  do  so  or  not,  there  is  an  abund- 
ance of  evidence  of  unquestionable  competen- 
cy to  show  that  the  railway  omipany  settled 
the  ccmtroversy  respecting  condemnation  and 
acquired  its  right  of  way  oa  the  bads  of  tbe 
contract  which  he  made  with  the  landowner. 
The  conti^ct  secured  to  the  landowner  the 
right  to  the  open  farm  cnHudng  whidi  is  tbe 
subject  of  this  acti<Hi.  The  railway  company 
obtained  no  more  than  it  paid  for,  and  the 
defendant  acquired  nothing  Its  predecessor 
did  not  possess.  The  right  to  tbe  open  cross- 
ing passed  to  the  plaintiff.  He  and  his  pred- 
ecessor have  been  in  full  and  open  enjoyment 
of  the  right  secured  by  tbe  contract  since 
1S87.  leaving  out  of  account  the  contents  of 
a  letter  proved  by  a  method  to  which  the  de- 
fendant objects,  the  fact  was  established  that 
the  plaintiff  resisted  the  only  previous  at- 
tempt to  close  the  crossing  which  has  been 
made,  and  the  defendant  desisted  and  re- 
moved its  gates.  The  right  of  the  plaintiff 
is  a  valuable  property  right,  and  tbe  def^id- 
ant  is  not  at  liberty  to  appropriate  it  without 
condemning  and  paying  for  it 

The  defendant  asserts  that  the  contract 
was  void  as  against  public  policy,  and  that 
the  peril  to  its  trains  incident  to  the  main- 
tenance of  the  open  crossing  made  It  A  T^t- 
ter  of  duty  to  the  public  to  close  it 

The  plaintiff  testified  that  he  had  had  con- 
siderable trouble  about  his  cattle  getting  kill- 
ed at  the  crossing.  The  OHirt  did  not  find 
from  this  testimony  that  the  absence  of  gates 
at  the  creasing  endangered  traffic  over  the 
defendant's  railroad  to  such  an  extent  that 
gates  were  necessary  tcv  the  protection  of  the 
public.  Tbe  testimony  is  not  suffldent  tor 
this  court  to  find  that  an  open  crossing  con- 
stitutes the  equivalent  of  a  public  nuisance, 
and  the  Legislature  has  declared  no  public 
policy  making  it  the  duty  of  railroads  to 
maintain  gates  at  farm  crossings,  In  the  in- 
terest of  the  general  welfare. 

It  is  perfectly  true  that  the  public  w^flars 
lies  at  the  basis  of  the  statute  making  rail- 
way omipanles  liable  for  stock  killed  or  in- 
jured on  other  than  fenced  track  (Oen.  Stat 
1909,  li  7001,  7006.  Laws  1S74)  and  at  th# 
basis  (tf  the  fence  law  (Oen.  Stat  1900,  f 
7076,  Laws  1885).  But  the  statute  relaUng  to 
liability  tot  stock  killed  or  injured  does  not 
require  fencing,  and  the  duty  to  fraice  under 
the  fence  law  does  not  arise,  except  on  de- 
mand of  a  landowner  qualified  to  make  the 
demand.  Stanley  t.  Railway  Co.,  88  Kan. 
84, 127  Pac.  620.  No  statute  has  been  called 
to  tbe  attention  of  the  court  which  expressly 
or  by  implication  fdrblds  open  farm  cross- 
ings, and,  until  sudi  legtslaticm  appears  on 
the  statute  book,  it  cannot  be  said  that  such 
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eroflsliigs  are  contrary  to  public  policy  or  for- 
bidden subjects  of  reasonable  contract.  The 
dictnm  of  tbe  commissioner  writing  the  opin- 
ion In  tbe  case  of  Mo.  Pac.  By.  Co.  t.  Harrel- 
son,  44  Ean.  263.  2C5, 24  Pac  466.  to  tHe  ^Tect 
that  a  railway  company  cannot  relieve  It- 
self  of  the  obligation  to  maintain  fences  by 
contract,  relates  to  instances  In  which  the 
obUgatton  has  been  imposed. 

It  is  said  that  the  court  ought  to  have 
found  fliat  the  purpose  of  tbe  defendant  in 
placing  gates  at  tbe  crossing  was  to  avtdd 
fcUllng  the  pialnflfTs  stock  and  to  protect  the 
publte.  The  fact  may  be  craioeded,  but  It 
does  not  authorise  the  defiendant  to  brnide  a 
valuable  property  right  of  the  plaintUf  never 
condemned  or  paid  for.  It  is  a  nutter  of 
common  knowledge  that  contracts  of  the 
diaracter  of  the  one  under  consideration  were 
very  numerous  in  the  early  days'  of  railroad 
building  in  this  state.  Olalms  for  damages 
for  the  appropriation  of  land  for  right  of 
way  purposes  were  settled  In  whole  or  in 
part  by  guaranteeing  landowners  free  com- 
munication between  the  portlims  of  their  di- 
vided ffuins.  The  law  of  1874  and  tbo  law 
of  18SS  permitted  the  practice.  Some  of 
these  Mmtracts  may  now  be  onbarrasslng  to 
the  railway  companies,  but  the  court  pos- 
sesses no  police  power  to  override  them. 

The  judgment  of  the  district  court  la  af- 
flrmed.  All  the  Justices  concurrlnf. 


MOIULAN  V.  LOCH.    <No.  .19516.) 
(Snpreme  Coort  of  Eanaag.    June  12,  IftlS.) 

(Syltahtu  ly  the  Court.)  , 
HOBTaAOnS    «S9292  —  PUBOHASBR  AflSUHINa 

Debt — Fobeclosxtsb  —  DEncncNOT  Jddo- 

HBKT— LlABZUTT  OF  PUBCHASBB. 

A  mortgagor,  who  sells  mcatgaged  real 
property  to  one  wqo  assumes  and  agrees  to  pay 
the  mortgage,  may  maintain  an  action  against 
Bach  grantee  to  recover  the  amount  left  unpaid 
after  a  sale  of  tbe  property  on  a  foreclosnre  of 
tiie  mortgage,  and  judgment  against  the  mort- 
gagor for  the  deficiency,  without  i»aying  tl]« 
judcmcnt. 

[Ed.  Note.— For  other  cascH,.  see  MortRases, 
Cent.  Dig.  K  762-771,  790;  Dec.  tMg.  «S=>292.] 

Appeal  from  District  Court,  WashlDgton 
County. 

Action  by  Louisa  J.  Morlan  against  Paul  J. 
Loch.  From  a  Judgment  for  plalntllt,  defend- 
ant appeals.  Affirmed. 

Bennett  &  Clarke,  of  WasMngton.  Kan., 
for  appellant  John  O.  .Hartlgan,  of  Falr> 
bury.  Neb.,  for  appellee. 

MARSHALL,  J.  The  plalntlfC  owned  real 
property  in  Jefferson  comity.  Neb.,  mortgag- 
ed it  to  tbe  State  Saving  ft  Loan  Association, 
of  Beatrice  for  $700,  and  afterwards  sold  the 
land  to  the  defendant,  who  assumed  and 
agreed  to  pay  the  mortgage^  It  was  not  paid, 
and  was  foreclosed.  The  land  was  sold,  and 
a  d^idency  Judgment  was  rendered  against 


the  i^alntiff  her^  for  $^6.86.  This  has  not 
been  paid.  Tbe  defendant.  Paul  J.  Loch, 
was  a  party  to  the  forecdosnre  action,  but 
service  on  him  was  by  publlcatlcni  only.  The 
plaintiff  brings  this  action  to  recover  the 
amoimt  of  tbe  Judgment  randered  against 
her.  A  demurrer  to  the  petition  and  a  de- 
murrer to  the  evidence  were  overmted. 
Judgment  was  rendered  for  the  plalatUf  Lou- 
isa J.  Horlan,  for  t62&8S.  The  defendant^ 
Paul  J  Lodb,  appeals. 

Can  the  plaintiff  maintain  this  action  be- 
lore  Ahe  has  pahl  the  Judgmrait  against  her? 

The  defendant  quotes  part  of  the  ayllabos 
in  Stove  Works  v.  Caswell,  48  Kan.  688,  28 
Pac.  1072,  and  leUea  <m.  tbe  prlndple  thue 
stated,  as  follows: 

"Where  property  Is  sold,  and  the  purchaser 
agrees  to  pa;  the  consideration  therefor,  or  a 
portion  thereof,  to  a  creditor  of  the  vendor,  tbe 

gurchaser,  as  between  himaeU  and  the  vendor, 
ecomes  the  principal  debtor,  and  the  vendor 
only  a  surety."  Bowling  v.  Oarrett,  48  Kan. 
504,  620,  31  Pac.  136,  33  Am.  Sl  Rep.  377; 
Mulvane  v.  Sedgley,  63  Kan.  105,  64  Pac.  1038, 
{>5  L.  B.  A.  652;  Fisher  v.  SpiUman,  85  Kan. 
552,  118  Pac.  66;  Bank  v.  LlTermore,  90  Kan. 
395,  402, 138  Pac.  784,  47  L.  R.  A.  (N.  S.)  274. 

There  is  nothing  in  this  case  to  indicate 
that  the  mortgagee  accepted  the  defendant, 
Paul  J.  Loch,  as  his  debtor.  What  are  the 
relations  of  the  parties  to  this  action,  grow- 
ing out  of  their  contract?  The  plaintiff  sold 
the  defendant  certain  land.  Tbe  defendant, 
as  a  part  of  his  contract,  agreed  to  pay  a  cer- 
tain debt  owed  by  the  plaintiff.  Tbe  fact 
that  the  debt  was  secured  by  a  mortgage  on 
the  real  estate  conveyed  makes  no  substantial 
difference.  Tbe  mortgage  debt  was  the  debt 
of  ae  lOalntlff.  The  defendant  did  not  pay 
that  debt  Judgment  was  rendered  against 
the  plaintlfl  for  the  amount  thereof.  The 
defendant  has  not  done  tbe  thing  he  con- 
tracted to  do.  He  contracted  to  pay.  Be' 
did  not  cmtiact  to  Indenml^,  nor  to  save 
hamdflss.  The  omtract  can  be  performed  In 
but  one  way.  That  is  payment  When 
he  fails  to  pay.  doM  the  plaintiff,  without 
first  paying  the  debt  have  a  right  of  action 
against  him?  The  plaintiff's  paying  the  debt 
was  not  a  condition,  or  a  part  of  the  con- 
tract.' The  plaintiff  may  be  unable  to  pay 
tbe  debt  until  the  mraiey  has  been  collected 
by  her  from  the  defendant  The  payment  of 
this  debt  may  save  the  plaintiff  from  insol- 
vency. In  the  ordlnaryt  '^^^  of  principal 
and  surety,  the  surety  parts  with  nothing  un- 
til he  pays  the  debt  for  which  he  bound  him- 
self. Here  the  plaintiff  parted  with  the  land 
which  the  defendant  received.  We  must  con- 
clude that  the  plaintiff  has  a  right  of  action 
for  the  nonperformance  of  the  contract,  with- 
out having  first  paid  the  mortgage  debt  or 
the  Judgment  rendered  thereon.  This  Is  in 
harmony  with  the  great  weight  of  authority. 
There  are  authorities  to  the  contrary.  In 
Faulkner  v.  McHenry,  235  Pa.  298.  300,  88 
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AtL  827,  828  {Ann.  Cas.  1013D,  llGl),  the 
court  said: 

"Any  apparent  want  of  harmony  in  the  deci- 
lima  as  to  the  rifht  of  a  party  indemuified  to 
recover  without  proof  of  loss  by  the  payment  of 
the  debt  or  otherwise  disappears  when  the  na- 
ture of  the  andertaking  is  considered,  and  the 
distinction  between  an  obligation  to  do  a  spec- 
ified thing  and  one  of  indemnity  against  loss 
resulting  from  nonperformance  is  observed. 
Where  the  indemnity  is  against  liability,  theri 
is  a  right  of  recovery  as  soon  as  a  liability  is 
incurred ;  wbere  It  is  against  loss  by  reason  of 
a  liability,  there  Ib  no  right  of  recovery  until 
a  loM  occnn." 

Tbe  contract  In  the  case  at  bar  is  a  con- 
tract to  pay,  not  a  contract  to  Indemnify. 
Bspedally  In  point  is  I<octo  t.  Homer,  181 
Mass.  93.  41  Am.  Bep.  180.  Other  cases  sus- 
taining the  coDcIuEdon  reached  by  this  court 
are  Burbank  t.  Boots,  4  Colo.  App.  197,  36 
Pac.  276 ;  Foster  v.  Atwater,  42  Conn.  244; 
Stout  V.  Folger,  34  Iowa,  71,  11  Am.  Bep. 
138;  Baldwin  t.  Emery,  89  Me.  496,  36  AU. 
094;  'WUUams  T.  Fowle,  132  Mass.  38S;  Bira 
V.  Sanders.  162  Mass.  108.  24  N.  £.  1079,  8 
U  B.  A.  316.  23  Am.  St.  Rep.  804;  Walton 
v.  Buggies,  180  Mass.  24,  61  N.  E.  267; 
SUchter  v.  Cox,  52  Neb.  532,  72  N.  W.  848; 
Adams  T.  Symon  (Sup.)  6  N.  Y.  Supp.  652; 
Vllson  V.  Stllwell,  9  Ohio  St  467,  76  Am. 
Dec.  477;  Callender  v.  Edmlson  et  al.,  8  S. 
D.  81.  65  N.  W.  426 ;  Mills  v.  Allen,  138  U. 
S.  423,  10  Sap.  Ct.  413,  83  U  Ed.  717;  20  Am. 
ft  Eng.  Ency.  of  Law  (2d  Ed.)  992 ;  not^  3 
Ann.  Cas.  481;  27  Cyc.  1369;  2  DevUn  on 
Beal  Estate,  p.  2087,  {  1091. 

In  Trice  T.  Yoeman,  8  Kan.  Appw  687,  54 
Pac.  288.  that  court  said: 

"A  promise  to  pay  to  a  third  person  a  debt 
due  hijn  by  the  promisee  may  be  enforced  by  Uie 
promisee  against  the  promisor  without  waiting 
for  the  third  person  to  sue  thereon."  Syllabus 
par.  2. 

That  case  was  reversed  l>y  this  court  In 
60  Kan.  74%  67  Pac.  966,  becanse  of  error  in 
the  admission  of  evidence.  From  the  briefs 
In  Qiat  case  it  appears  that  the  right  of  the 
mortgagor,  before  paying  the  mortgage,  to 
oiforoe  payment  against  his  grantee  was  ex- 
iwesaly  presented  tor  determination,  hat  this 
oonrt  said  nothing  on  the  subject 

The  Jbdgmoit  la  affirmed.  AU  th^  Justices 
concurring. 

FAIB  T.  NSUiSON  et  al.   (So.  19684.) 
(Suineme  Court  of  Kansas.    Jane  12,  1016.) 

(Byliahna  by  the  Court.) 

Specific  Pekfobhance  <S=>121— Contbact  to 
Bequeath— ExiSTEiTCE — Sufficiency  of  Ev- 

ZDEIfCE. 

Tbt  eridoice  examined  and  fouod  to  be 
inauSicient  to  sustain  the  claim  of  a  contract 
to  give  property  at  the  death  of  the  owners  to  a 
girl  who  made  her  home  with  them  from  the 
time  she  was  7  years  old  nntU  she  wss  18,  in 
ooDsidcratioii  of  her  services. 

VSid.  Note.~For  other  cases,  see  Spedfle  Per* 
formance.  Cent  Dig.  ||  387-396;  Dec.  "Dig. 
^121.1 


Appeal  from  District  Court,  Beno  Cotmty. 

Action  by  Ida  Fair  against  J.  W.  Nelson 
and  another.  From  Judgment  for  plaintiff, 
defendants  appeal.  Beversed  and  remanded, 
with  directions  to  sustain  demurrer  to  plaln- 
tlfTs  evidence. 

C.  M.  Williams,  of  Hnt<diinson,  for  appd- 
lants.  FairchUd  ft  Lewis,  F.  L.  Martin,  and 
Van  M.  Martin,  all  of  HutiMnson,  for  ap- 
pellee. 

BUBCH,  J.  The  action  was  one  to  obtain 
two  lots  on  Avraue  B  East,  in  the  city  of 
Hutchlnsoa  In  form  the  petition  was  one 
to  compel  spedflc  performance  of  an  oral 
contract  to  make  the  plaintiff  an  heir,  liq- 
uidated by  another  oral  contract  to  give  the 
property  sued  for.  made  by  the  deceased  par- 
ents of  the  defendants.  The  cause  was  tried 
before  a  jury.  A  demurrer  to  the  plalntllTa 
evidence  was  overruled,  a  general  verdict 
and  some  special  findings  of  fact  favorable 
to  the  plaintiff  were  returned,  Judgment  was 
entered  accordingly,  and  the  defendants  ap- 
peal. 

John  Nelson,  his  wife,  and  two  sons  lived 
on  a  farm  some  12  miles  south  of  Hutchin- 
son. In  1882  the  plaintiff,  the  daughter  of 
Mrs.  Nelson's  sister,  came  from  Sweden  to 
live  with  them.  The  plalntUT  was  then  7 
years  old,  and  she  declares  in  her  petition 
that  she  had  a  contract  with  her  uncle  and 
aunt  that  in  consideration  of  her  services 
until  she  was  18,  which  she  values  at  $3,000 
she  was  to  share  tbelr  estate,  now  valued  at 
from  $40,000  to  $60,000,  with  th^r  sons  at 
their  death.  The  Nels<»ui  gave  the  plaintiff 
a  home,  sent  her  to  school,  and  reared  her 
as  a  member  of  the  family  until  she  was  17 
years  old,  when  she  married.  She  stayed 
with  th^  another  year,  however,  until  her 
first  child  was  -bom,  and  then  moved  to  an 
adjoining  tract  of  land.  Some  10  or  11  years 
afterward  the  Nelsons  moved  to  town.  The 
Avenue  B  property  was  purchased  in  1888, 
and  later  a  house  was  moved  on  it  The 
plaintiff  says  In  her  petltioi;  that  a  contract 
supplemental  to,  but  forming  a  part  of,  the 
original  contract  was  made,  whereby  she  waa 
to  have  this  specific  property,  "and  that  said 
property  was  acceptable  to  plaintiff  as  recom- 
pense for  her  services."  No  date  for  either 
of  the  contracts  Is  fixed.  John  Nelson  died 
in  1010,  and  his  wife  died  In  1911.  One  of 
the  sons,  P.  A.  Nelson,  was  willing  the  plain- 
tiff should  have  the  Avenue  B  property, 
which  Is  worth  about  ^JSOO,  but  his  brother, 
J.  W.  Nelson,  was  not 

The  plaintiff  produced  no  proof  authoriz- 
ing the  Jury  to  Infer  that  either  one  of  the 
alleged  contracts  had  ever  been  made  with 
her.  There  was  proof  enough  that  Mr.  and 
Mrs.  Nelson  ■  Intended  that  the  plaintiff 
should  have  some  of  their  property  after 
their  death.  The  defendants  Introduced  in 
evldMkce  a  paper  In  their  tether's  bandwrit- 


^9For«th«r  omm  bm  aw*  topU  and  KXT-NOMBBIR  in  all  XvMamlMrsd  XMgMto  and  laOasss 


Digitized  by  Google 


Kan.) 


WICKHAU  T.  TRADEBS'  STATE  BAKE 


433 


toe  expressing  a  desire  that  the  plaintiff 
Bbould  have  'the  taonBe  on  lots  where  Wlnans 
live,"  which  was  not  the  Avenue  B  property. 
This  paper  did  not  reler  to  any  obligation 
arising  out  of  contract,  and  all  the  proof 
was  of  an  intention  not  based  on  any  con- 
tract and  an  intention  never  legally  executed. 
Here  are  samples  of  the  plaintiff's  evidence 
relating  to  statements  made  by  Mr.  and  Mrs. 
Nelson: 

"I  had  a  conversation  with  John  Nelson.  He 
■aid  he  was  going  to  give  the  proper^  on  Ave- 
nue B,  a  house  and  some  lots  to  Ida  (the  plain- 
tiff) for  her  Bervices  on  the  place."  "He  would 
always  speak  of  Ida  as  his  child,  and  he  often 
made  tbe  remark  that  when  he  was  gone  he 
wanted  her  to  have  a  share  of  what  was  left, 
that  proparty  on  East  B."  "He  said  he  gave 
John  a  farm,  Pete  a  farm,  and  Ida  some  prop- 
erty in  town,  a  lot  and  house.  He  said  he 
aimed  for  her  to  have  that  at  his  death."  "Mrs. 
Nelson  toU  me  the  same:  that  'Ida  was  to 
have  that  at  her  death  after  grandpa  died.' " 
"She  spoke  of  the  property  over  on  B,  and  she 
said  that  was  to  be  Ida's."  "When  I  said  this 
about  the  will,  why  she  didn't  make  a  will, 
•he  said  Ida  was  to  have  the  property  on  B,  and 
I  said.  'Why  don't  you  make  a  wiU?'  ana  she 
said,  'It  would  be  all  rigbt  with  the  boys.' " 
**I  can  remetnb«r  hearing  him  say  that  they  ex- 
pected to  look  after  her,  and  regarded  her  tbe 
same  as  they-  did  their  own  children.  Then  1 
heard  one  of  them,  perhaps  both  of  them,  say 
that  the  boose  on  B  they  always  counted  that 
as  Ida's  bouse." 

Tbe  plaintilTa  daughter  said  her  "grand- 
motber"  told  her  of  a  paper  her  "grandfa- 
ther" had  written  "giving  this  property  to 
mama,"  but  uotblng  about  any  contract 
Wblle  there  seem  to  have  been  writings  none 
were  ever  delivered  to  the  plaintiff  in  dis- 
charge of  Mr.  and  Mrs.  Nelson's  contract  for 
$3,000  worth  of  services  which  the  plaintiff 
performed  by  living  the  life  of  a  girl  In  a 
country  home  more  than  20  years  ago. 

It  is  not  necessary  to  review  the  deci- 
rions  ot  tbe  court  in  cases  of  this  character, 
extending  from  Anderson  v.  Anderson,  76 
Kan.  1X7,  88  Pac.  743,  »  I*  R.  A.  (N.  S.)  229, 
to  ScholE  V.  Hoth,  94  Kan.  20tf,  146  Pae. 
3S9,  decided  in  February  of  this  year.  The 
plaintUTs  case  depended  upon  a  contract, 
and  sbe  failed  to  produce  evidence  from 
which  a  contract  might  be  legitimately  in- 
ferred, or,  as  tbe  pltdntltt  prefws  to  say, 
"Implied." 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
<  rection  to  sustain  the  demurrer  to  the  plain- 
tiff's evidence.   All  the  Justices  -concurring. 


WICKHAM  T.  TRADBRS'  STATB  BANE. 

(No.  19206^ 
(Sai»eme  Court  ot  Eansas.    June  12,  1010.) 

(Sv^lv*  hy  the  Covrt.) 
ExEUPnons  4=986 — Pbofebtt  of  Husband- 
Chattel  MoBTOAOEa— Divorce  Decbee. 
A  husband  doins  business  in  the  name  of  a 
corporation  mortgaged  an  automobile,  assertini 
it  to  be  the  property  of  such  corporation,  and 
later  absconded.  .His  wife  procured  a  decree 


of  divorce  and  was  awarded  all  big  personal 
property  within  the  jurisdiction  of  tbe  court. 
She  claimed  tbe  car  under  the  decree  and  proved 
that  it  was  exempt  as  a  necessary  implement  for 
her  husband's  use  in  his  buriness.  Held  that, 
having  established  the  exempt  quality  of  the 
property  which  she  as  wife  took  by  the  decree, 
she  is  not  estopped  or  bound  by  the  husband's 
ri.  i>reaentatioDa  as  to  the  ownership  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  }  110;  Dec.  Dig.  «=>86.] 

Appeal  from  District  Court,  Saline  County. 

Action  by  Celeste  Wlckham  against  the 
Traders'  State  Bank.  From  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

David  Bltchle  and  6.  A.  Spencer,  both  qt 
Salina,  for  appellant  Thomas  h.  Bond,  of 
iiialina,  tor  appellee. 

WEST,  J.  The  Traders'  State  Bank  made 
a  loan  of  fS,000,  taking  as  security  certain 
bills  of  lading  and  a  chattel  mortgage  on  an 
automobile,  which  mortgage  was  sigued  "Tbe 
Wlckham  Grain  Co.,  by  H.  W.  Wickham^ 
President"  Some  months  afterwards  H.  W. 
Wlckham  absconded,  and  it  was  learned  that 
a  number  of  the  bills  of  lading  were  forgeries,, 
and  tbe  company  took  possession  of  tbe  au- 
tomobile under  tbe  mortgage  and  sold  It. 
Later  Mrs.  Wlckham  sued  the  bank  for  con- 
version of  the  car,  claiming  it  as  the  divorced 
wife  of  Wlckham  under  a  decree  giving  her 
all  of  his  personal  pro[>erty  within  tbe  juris- 
diction of  tbe  court,  and  recovered.  There 
was  testimony  tending  to  show  that  Wlck- 
ham had  done  a  large  amount  of  business  In 
tbe  name  of  tbe  Wlckham  Grain  Company, 
for  which  company  a  charter  was  at  one  time 
procured,  but  which  never  perfected  Its  or- 
ganization. It  appears  that  tbe  automobile 
was  bought  before  tbe  charter  was  procured, 
and  the  mortgage  In  question  was  not  exe- 
cuted until  more  than  one  year  after  the  Is- 
suance of  the  charter.  Gen.  Stat.  1009,  | 
1729.  There  was  testimony  tending  to  show 
that  bnslnesB  transactions  In  the  name  of  the 
Wlckham  Grain  Company  were  really  wltb 
Wlckham  himself,  and  that  the  car  In  ques- 
tion was  so  used  by  blm  In  bis  business  as  . 
to  bring  it  within  the  eighth  subdivision  of 
section  8649  of  the  General  Statutes  of  1909 
as  exempt.  If  It  were  exempt,  then  the  mort- 
gage without  the  act  or  consent  of  tbe  wife 
was  void.    Gen.  Stat  1909,  ,S  6235. 

Tbe  chief  contention  of  tbe  defendant  Is 
that  In  view  of  tbe  hundreds  of  thousands 
of  dollars  of  business  transacted  with  tbe 
bank  In  the  name  of  the  Wlckham  Grain 
Company,  the  listing  of  the  automobile  for 
taxation  as  tbe  property  of  the  company,  tak- 
ing out  the  license  in  the  same  name  and  tbe 
conduct  of  Wlckham  and  hts  assertim  in  the 
mortgage  that  it  was  the  property  of  the 
company,  he  would  necessarily  be  estopped 
to  claim  It  as  his  own,  and  therefore  his  wife, 
who  (flaims  under  him  by  virtue  of  the  decree 
of  divorce.  Is  likewise  estopped. 

It  is  true  that  the  plaintiff  did  not  allege 
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Is  her  petition  tbat  the  property  was  exempt, 
but  she  introduced  evidence  on  that  point 
which  was  also  covered  by  the  instructions, 
so  that  she  Is  In  the  attitude  of  claiming  un- 
der the  decree,  and  also  as  wife  entitled  to 
exempt  personal  property.  If  the  car  was 
exempt  the  husband  had  no  right  to  mort- 
gage It,  the  mortgage  was  void,  and  It  did 
not  deprive  the  wife  of  her  interest  in  It,  and 
neither  could  the  husband's  representations 
as  to  its  ownership  Impair  her  rights.  Alex- 
ander V.  Logan.  65  Kan.  505,  70  Pac.  339. 
The  decree  simply  gave  her  the  husband's 
interest,  but  the  law  gives  her  a  wife's  right 
to  Ignore  a  rold  mortgage  of  exempt  proper- 
ty executed  by  the  husband  without  her  con- 
sent Having  tbls  dual  souroe  of  right  and 
title  she  cannot  be  held  bound,  as  claimed  by 
the  defendant 

There  is  no  difficulty  in  concluding  that 
the  car  was  exempt  to  H.  W.  Wlckham  aa  a 
necessary  implement  used  for  the  purpose  of 
carrying  on  his  business.  White  v.  Gemeny, 
47  Kan.  741,  28  Pac.  1011,  27  Am.  St  Rep. 
820;  Ja(^an  v.  Lambertson,  71  Kan.  1S8, 
80  Pac.  55 ;  Reeves  v.  Bascue,  76  Kan.  ISS, 
91  Pac.  77,  123  Am.  St  Rep.  137. 

Counsel  for  the  plaintiff  contends  that  It 
was  also  exempt  under  subdivision  6  of  sec- 
tion 3649  of  the  General  Statutes  of  1909,  as 
essentially  a  "wagon,"  and  cites  decisions  in 
support  of  this  view.  In  view  of  the  rapidity 
and  certainty  with  which  automobiles  are 
superseding  wagons  for  a&l  purposes  the  ques- 
tion is  interesting  Indeed,  but  as  it  is  not 
necessary  to  a  determination  hereof  It  will 
be  left  ludecided. 

Finding  no  material  error  In  the  record, 
the  judgment  Is  affirmed.  All  the  Justices 
concuning. 

GEO.  O.  RICHARDSON  MACHINERY  CO. 
V.  BROWN.    (No.  19410.) 
(Supreme  Court  of  Kansas.   June  12,  1915.) 

(St/Uabug  &v  tJie  Courts 

1.  Sales  «=>255  —  Wabbantt — Lxabiuttto 

SUBETY. 

The  seller  of  an  article  may  be  liable  upon 
a  warranty  of  its  quality  made  to  anotlier  than 
tba  purchaser,  who  1b  interested  in  It  end  who 
becomes  a  surety  (or  tiie  payment  of  a  part  of 
the  purchase  price. 

_rEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  716,  716;  Dec  Dig.  «»255.] 

2.  Sales  «=»255  —  Bbxach  of  Warranty  — 

LlAHlLITT  TO  SUBBTT. 

Where  the  agent  of  the  company  selling  a 
threshing  machine  n-arrants  to  a  farmer  that  it 
will  do  good  work,  and  thereby  induces  bim  to 
give  his  note  to  the  buyer  in  order  that  it  may 
be  at  once  indorsed  to  the  company  as  security 
for  the  purchase  price,  the  maker  of  the  note 
may  recover  against  the  company  any  damages 
resulting  to  him  from  the  defective  working  of 
the  machine,  amounting  to  a  breach  of  warran' 
ty,  while  in  use  by  the  bayer  in  threshing  his 
grain.  His  remedy  is  not  limited  to  defeating  the 
payment  of  the  not<>. 

[Ed.  Note.— Fur  other  cases,  spfi  Sales,  Cent 
Dig.  IS  715,  716;  Dec.  Dig.  <3=»263.] 


3.  Sales  «»288  —  Bbbaoh  of  WABBAirrr  — 
Right  to  Recovxb  Dakages— Waiver. 
It  cannot  be  said,  as  a  matter  of  law,  that 
one  who  permits  a  defective  machine  to  be  used 
for  a  week  in  threshlni;  his  wheat  is  thereby 
precluded  from  recoTermg,  under  a  warrant 
of  its  work,  all  damages  resulting  during  that 
time  from  its  defective  operation,  where  efforts 
were  continually  made  to  improve  its  condition, 
and  where  on  the  third  day  from  the  last  the 
warrantor  made  some  repairs,  resulting  in  a 
good  effect,  which  proved  only  temporary. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8S  317-823 ;  Dec.  Dig.  «=s288.] 

Appeal  from  District  Ctourt,  Sedgwick 
County. 

Action  by  the  Geo.  O.  Richardson  Blacbln- 
ery  Company  against  C.  N.  Brown.  From  a 
Judgment  for  defendant,  plalutUC  appeala 
Affirmed. 

Stanley,  yermill<»i,  Evans  ft  Carey,  of 
Wichita,  for  appellant  Stanley,  Stanley  & 
Hegler  and  B.  Ii.  Foolke,  all  of  Wichita,  tor 

appellee. 

MASON.  J.  Geo.  O.  Richardson  Machin- 
ery Company  sold  a  threshing  machine  to 
Carl  Harrison,  taking  as  security  a  number 
of  notes  given  to  Harrison  by  farmers  In  con- 
sideration of  threshing  to  be  done  by  faim. 
The  company  sued  C.  N.  Brown,  the  maker, 
upon  one  of  theee  notes.  He  filed  an  answer, 
alleging  that  the  note  was  given  to  Harrison 
in  order  that  It  might  be  Indorsed  to  the 
company  as  collateral  security;  that  to  In- 
duce Brown  to  give  the  note  tiie  company 
guaranteed  him  that  the  machine  was  in 
good  condition  and  would  do  good  work ;  that 
Brown  gave  the  note  by  reason  of  the  war- 
ranty ;  tiiat,  in  foct,  the  machine  was  defec- 
tive, and  by  reason  of  its  defects  Brown, 
whose  wheat  was  threshed  by  it,  suffered  a 
loss  of  over  ¥600.  Brown  recovered  a  Ju^- 
ment  for  $416.68,  and  the  plaintiff  anwala 

The  case  Is  unusual,  in  that  the  counter- 
claim amounts  to  an  action  npcm.  a  warranty 
of  the  quality  of  a  machine  given,  not  to  its 
buyer,  but  to  one  who  bad  arranged  with 
the  buyer  for  its  use,  and  who  assisted  the 
buyer  in  the  purchase  by  giving  hla  note  to  be 
used  as  security  for  the  pilce.  Unnsnal  as 
the  circumstances  are,  no  reason  is  apparent 
why  a  warrant?  so  given  and  relied  upon 
may  not  be  the  basts  at  a  daim  (w  what- 
ever damages  result  from  its  breach. 

The  threshing  machine  was  a  secondliand 
one,  not  manufactured  by  the  plalntUP.  It 
was  sold  to  Harrison  under  a  written  con- 
tract, and  no  warranty  whatever  was  givoi 
him  concerning  It ;  In  fact*  the  agreement  ex- 
pressly excloded  a  warranty.  Brown  Is  not 
aimpl>-  resisting  the  payment  of  the  note  on 
the  ground  Omt  Its  consideration  as  betvreen 
hlmadf  and  Harrison  has  fidled,  and  that  It 
Is  open  to  the  same  defense  In  the  hands  of 
the  company  because  It  is  not  an  Innocent 
holder.  His  relief  would,  of  course,  be  con- 
fined to  defeating  Its  payment  If  that  were 
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tbe  tbeorr.  Be  Is  asking  compoiaation  for 
loaaes  be  baa  enflered  by  'reastm  tjl  tbe  ma- 
chine not  taralns  out  to  be  as  wamnted. 
His  evldwOB  tended  to  sbow  tbese  foots:  The 
cwnpany  desired  to  sell  the  machine  to  Ear* 
rlaon,  but  was  onwiuiag  to  do  so  without 
security,  which  he  was  unable  to  glTe.  There- 
toe  the  oompany,  throu^  its  agent,  solicited 
a  number  oC  wheat  raiseis  to  arrange  with 
Harrison  to  do  th^  threshing,  giving  bim 
their  notes  in  part  payment*  In  ordw  that 
these  might  be  at  <mce  indorsed  over  to  the 
company  as  collateral  security  for  tbe  por- 
diaae  price.  Brown,  among  othera,  was  ap- 
proa^wd  in  this  way.  but  at  first  refused  to 
have  anything  to  do  with  the  matter,  because 
of  a  doubt  as  to  the  effldency  of  the  machine. 
Hie  agent  then,  In  order  to  secure  his  co- 
(^wratlon,  assured  bim  that  tbe  machine  was 
in  good  ooDdition  and  would  do  good  work, 
and  in  so  many  words  gaaranteed  that  sudb 
was  tbe  case.  BeOylng  upon  this  guaranty  or 
warranty,  Brown  signed  tbe  oot^  on  cne  of 
tbe  company's  blai^  and  Harrison  Indorsed 
It,  leaving  it  In  the  hands  of  the  agent  Har- 
rison used  the  maidilne  In  threehlng  Brown's 
wheat,  but  by  rcostm  of  its  defe<Hs  a  large 
quantity  of  gnln  was  wasted. 

Two  cases  are  dted  as  baving  some  points 
of  Blmllarity.  They  are  quite  different,  how- 
ever, in  their  fftcts  and  in  the  principles  In- 
volved. In  one  a  farmer  gave  bis  note  to  a 
machine  company  as  security,  In  sole  amsid- 
eratl<Hi  of  tbe  buyer's  agreement  to  thresh 
bis  grain.  The  buyer  failed  to  do  this,  and 
it  was  heM.  tbat  bis  default  was  not  availa- 
ble to  the  maker  of  the  note  as  a  defense 
against  tbe  company.  TerwllUger,  Adm'r  v. 
Kicfaardson  Machine  Co.,  iS  OUL  064.  83  Pac 
716.  In  the  other  the  company  induced  a 
number  of  farmers  to  give  their  notes  to  the 
bi^er  of  a  machine^  to  be  Indorsed  to  the 
company  as  ct^teral  secnrl^  for  tbe  price, 
upon  a  prondse  given  by  tbe  company  tbat 
tbe  buyer  would  thresh  their  grain.  He  fail- 
ed to  do  BO,  and  it  was  held  that  the  company 
could  not  recover  on  tbe  notes.  Anltman  v. 
Ejioll,  71  Kan.  loe,  79  Pac.  1074.  In  neither 
was  any  warranty  of  the  matiilne  Involved. 
There  Is  no  contention  In  the  present  case 
that  tbe  CMnpany  undertook  that  Harrison 
idionld  tbresb  the  d^todant's  wheat,  or  tbat 
it  Is  liable  for  any  foult  of  Harrison's. 

[1,  t]  Assuming  tbe  fiiobi  to  be  as  assert- 
ed by  Brown,  he  gave  Ms  note  np<m  the 
strength  ct  tbe  company's  guaranty  to  bim 
that  tlie  machine  would  do  good  work.  He 
bad  a  rl^^t  to  r^y  oo  this  warranty,  and,  if 
be  sutfered  in  consequence  of  its  breach,  he 
should  be  compensated  for  his  full  loss,  for 
which  the  mere  defeat  of  tbe  note  mi^t  be 
an  inadeqoats  rouedy.  Wbetta«  the  lan- 
guage of  the  cranpany's  agent,  undertaking  to 
guaranty  tbe  quality  of  tbe  machine,  was  In- 
toided  and  understood  as  a  vrarranty  to 
Brown  of  it*  ctnidltion,  was  l«ft  to  ttie  Jury, 


and  the  verdict  most  be  treated  as  establisb- 
tng  tbe  fact  It  warn,  o<  course,  competent 
for  Qu  company  to  bind  itself  to  such  an 
agreemoit,  upon  suffldent  condderatioa— tv> 
undertake  that  the  machine  ahonld  j^cove 
equaS  to  the  representations  made;  to  insure 
any  one  interested  against  its  failure  to  do 
so.  Brown  was  not  the  purdiaser  of  the 
madilne,  but  be  was  not  a  stranger  to  tbe 
transactlmi.  He  was,  at  the  soUdtatlon  of 
the  company.  In  effect,  furnishing  a  part  of 
tbe  purchase  price,  and  looking  to  the  use  of 
the  machine  for  reimbursement  He  was  ac- 
quiring no  title  to  the  madiine,  but  be  ooa- 
templated  its  use,  and  it  was  a  very  impor- 
tant matter  to  him  whether  it  was  efficient 
or  otherwise.  His  Interest  was  somewhat 
similar  in  quality  to  one  hiring  a  machine, 
and  it  can  hardly  be  doubted  that  a  lessee  of 
personal  property  might  recover  damages  for 
a  breach  of  warranty  of  Ite  quall^.  We 
conclude  that  there  was  no  error  In  permit- 
ting a  recovery  of  whatever  damages  natural- 
ly followed  from  any  defect  In  the  machine. 

[3]  It  la  contended,  however,  tbat  Brown's 
conduct  precluded  the  allowance  of  the  full 
amonnt  fixed  by  the  verdict,  because  upon 
his  own  statement  be  continued  the  use  of 
the  machine  after  learning  of  Its  defects- 
According  to  the  evidence,  the  threshing  of 
the  wheat  lasted  from  Monday  noon  until  Sat- 
urday noon.  The  machine  worked  badly 
from  the  first  On  Tuesday  Brown  tried  to 
readi  tbe  company's  agent  by  telephone,  but 
not  succeeding  In  finding  him,  left  word  at 
his  office  that  the  madiine  was  not  working, 
and  that  be  wanted  him  to  come  out  On 
Wednesday  afternoon  he  stopped  the  ma- 
chine. On  Thursday  he  telephoned  the  agent 
tbat  be  had  done  so,  and  he  answered  that 
he  would  be  right  out  He  came,  bringlug 
with  him  a  machinist  Some  changes  were 
made,  resulting  in  an  Improvement  which, 
howevOT,  proved  temporary.  Brown  did  not 
after  Thursday  make  a  request  of  the  agent 
for  further  repairs.  Harrison,  however, 'Con- 
tinoally  made  efforts  to  fix  the  machine,  step- 
ping It  some  20  times  every  day,  and  "tinker- 
ing" with  It  In  view  of  tbe  expense  and 
inconvenience  that  would  have  resulted  from 
a  suspenslDn  of  work,  and  of  the  possible 
difficulty  in  making  new  arrangemoite  for 
tbreshing  the  wheat  It  cannot  be  said,  as  a 
matter  of  law,  tbat  Brown  omitted  any  duty 
to  the  oompany  In  permitting  the  operations 
to  continue  through  tbe  week. 

The  instmctltHis  are  complained  of,  but 
we  think  they  fairly  presented  tbe  issuea  It 
is  strongly  urged  that  the  verdict  Is  so  op- 
posed to  the  weight  of  the  evidence  as  to  be 
obviously  tmjnst  and  Tmreascmalite.  We 
do  not  find,  bowevw,  tbat  it  la  so  wttboat 
support  as  to  jnsttfy  this  coUrt  In  setting  it 
asld& 

The  Judgment  Is  afflmied.  All  tike  Justices 
OMkCuiring. 
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DONOHOO  HORSB  A  MULD  CK).  T.  MIS- 
SOURI, K.  &  T.  BT.  OO.   CNoL  1086B.) 
(Supreme  Court  of  Kansas.    June  12,  1916.) 

(Syllabua  by  tke  CourtJ 

1.  CAItBUEBS  — INJUBT  TO  IhIXBSTATB 

Shipubht— GoHTBAcr  IdMiTATioH  —  Bight 

TO  CHANOB— DiSCBIMJNATION. 

In  an  icterstate  shipment,  where  the  lia- 
bility of  the  carrier  ia  proportioned  and  limited 
under  a  just  and  reasonable  agreement  tliat  in 
«a8e  of  loss  or  injury  the  shipper  shall  recover 
no  more  than  a  certain  valuaaon  of  the  prop- 
erty tranaported,  which  is  by  an  agree- 
ment made  in  consideration  that  the  shipper 
shall  hare  the  lower  of  two  rates,  the  limita- 
tion enters  into  and  becomes  a  part  of  the  rate, 
and  the  parties  cannot,  by  any  compromise  or 
agreement  after  a  loss  has  occurred,  change  the 
limitation  and  arrange  for  the  payment  of  a 
greater  amount  than  the  value  as  fixed  in  the 
ahippliiE  contract,  and  which  became  a  factor 
of  Via  rate  chai^ced. 

[Ed.  Note.— For  other  cases,  see  Garrietl, 
Cent  Die  H  83-86 ;  Dea  Dig.  «=>32.] 

2.  Caxbiebs  4s>160— Injubt  to  Intebotats 

SHIFMBNT— GONTBACT  LIMITATION— WaIVEB. 

The  stipulation  in  a  shipping  contract  to 
the  effect  that  in  case  of  loss  6r  injury  to  the 

Eroperty  transported  an  actioix  for  recovery  must 
e  bronght  within  a  stipulated  time  is  subject 
to  waiver  and  eatoppel  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  CarrierH, 
Cent.  Dig.  S3  231.  673 ;  Dec.  Dig.  «=»160.I 

Appeal  from  Dlatrict  Court,  Bourbon  Coun- 
ty. 

Action  by  the  Donohoo  Horse  &.  Mule  Com- 
pany, a  corporation,  against  the  Missouri, 
Kansas  &  Texas  Railway  Company.  From 
Judgment  for  plalntlCT,  defendant  appeals. 
Modified  and  afflimed. 

A.  M.  Eeene  and  IL  G.  Gates,  both  of  Ft 
Scott,  f6r  appellant  W.  W.  Brown  and 
James  W.  B^d,  both  of  Paraona,  and  John 
H.  Crider,  of  Ft  Scott,  tor  appellee^ 

JOHNSTON,  a  J.  An  action  for  the  loss 
of  a  horse  was  brought  J.  M.  Piper 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  before  a  Justice  of  the  peace 
of  Bourbon  connty  on  July  22,  1911,  but 
an  amendment  the  Donohoo  Hwse  &  Mule 
Company  was  substituted  as  plaintiff.  The 
railway  company  had  undertakoi  to  carry 
the  horse  in  question  with  other  horses  from 
Labette.  Kan.,  to  Memphis,  Tenn.,  and  it  was 
arraj^ed  Oiat  atlll  other  horses  should  be 
{daced  in  the  car  when  it  readied  Ft  Scott 
Up<m  arriral  at  Ft  Scott  it  was  found  that 
the  leg  of  the  horse  was  broken.  It  was 
alleged  that  the  Injury  was  due  to  the  neg- 
ligence of  the  defendant  that  iqKUi  the  order 
of  the  agent  of  tba  defendant  at  Ft  Scott 
the  horse  was  tdlled,  and  that  the  agent 
agreed  with  the  plaintiff  aa  a  settlement  of 
the  loss  under  which  the  defendant  was  to 
pay  plaintiff  ttie  sum  of  |225,  but  that  pay- 
ment had  never  been  made.  Another  action 
optm  the  same  claim  was  brought  in  Labette 
county,  but  It  was  not  prosecuted  to  Judg- 
ment.  An  appeal  was  taken  from  the  judg- 


ment rendered  by  the  Justfiie  of  the  peace  of 
Bourbon  county  to  the  district  court  of  that 
county,  and  a  trial  was  had  at  the  October 
term,  1918.  Motions  by  the  defendant  tot  a 
contlnnance  and  for  leave  to  file  an  answer 
wero  orermled,  and  of  these  rulings  com- 
plaint is  made^  While  there  was  B<Hue  ex- 
ense  for  the  defoidant  being  unready  for 
trial  the  questions  whether  there  should  be 
further  delay  and  an  opportunity  to  file  a 
pleading  at  tiiat  late  time  were  within  the 
discretion  of  the  trial  court,  and  we  cannot 
say  that  the  dlscrethm  was  abused,  dot  that 
the  defendant  was  prejudiced  by  the  rulings. 
On  the  trial  the  manager  of  the  plaintiff  tes- 
tified that  the  horse  injured  was  wortii  $172.- 
SO,  that  being  the  amount  whidi  plaintiff  bad 
paid  for  the  horse  tn  Labette  county,  and  the 
court  pennltted  an  amwdmait  of  the  blU  of 
particulars  maldng  tbA  daim  9n2JBOt  In- 
stead of  922S,  as  originally  claimed.  He  tax- 
ther  testified  that  upon  the  dlaoorery  that 
the  horse's  leg  was  broken  at  Ft  Scott  the 
agent  Of  the  tefendaut  called  a  vcAeilnary 
surgetm,  who  decided  that  the  break  could 
not  be  mended,  and  thereupon  the  agent  or- 
dered the  horse  to  be  killed  and  told  the 
witness  that  he  would  have  to  put  In  a  dalm 
for  the  loss,  but  the  witness  then  Informed 
the  agent  that  the  company  coidd  keep  Oie 
three  horses  that  wero  in  the  car  with  the 
Injured  one,  and  that  he  would  not  accept 
the  three  horses  until  the  defendant  had  set- 
tled with  him;  that  the  agent  then  com- 
mnnlcated  with  the  officers  of  the  company 
at  St  Louis  and  snbseQUsntiy  reported  that 
defendant  would  pay  the  fL72.S0  for  the 
hors^  but  that  It  would  be  necessary  for  him 
to  present  a  claim  so  that  tt  might  pass 
Uiroi^h  the  regular  channel,  and  that  a 
voucher  would  be  issued  in  bis  fiivor  and 
paid  within  from  10  to  SO  days  from  that 
time.  The  witness  added  that  a  settlonent 
of  the  daim  was  then  made  and  a  deflulte 
agreement  that  the  plaintiff  should  be  paid 
the  stipulated  value  of  the  horse, 

[1]  The  omtract,  under  which  the  ship- 
ment was  made,  recited  that  the  company 
had  two  rates  on  live  sto^  and  that  the 
horses  of  plaintiff  wen  sh^iped  vnAet  a  rate 
that  was  less  than  a  certain  published  rate 
in  consideration  of  which  it  was  agreed  that 
in  case  of  Ion  or  Injury  during  tranqporta- 
tlon  the  liability  of  the  carrier  should  not  ex- 
ceed flOO  for  each  horsa  It  appearing  from 
the  contract,  which  was  signed  by  the  par- 
ties and  introduced  in  evidence,  that  there 
were  two  rates,  and  that  the  limitations  on 
liability  were  based  <hi  the  consideration 
that  the  lower  rate  ims  given  to  the  plain- 
tiff, further  proof  on  that  point  wob  not  re- 
quired. The  shipment  beUig  from  Kansas 
to  Tennessee  it  was  Interstate  in  cSiaxacter, 
and  therefore  governed  by  the  federal  law. 
UnAer  that  law  the  agreed  value  of  tba  horse 
and  the  UaMUty  in  case  of  Itf  loss  was  a 
factor  in  fixing  the  rate  of  transportatiou, 
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Ugence  and  agreed  that  there  was  a  liabil- 
ity which  should  be  paid  at  a  stated  time 
In  effect  waived  the  limitation,  and  after 
such  an  agreement  the  defendant  Is  hardly  In 
a  position  to  object  that  the  action  was  not 
brought  In  good  time. 

The  recovery  of  the  plaintiff,  however,  Is 
excessive  In  amount,  and  It  Is  entitled  to  no 
more  than  the  amount  of  liability  fixed  by 
the  shipping  contract,  which  Is  $100.  The 
judgment  mast  therefore  be  modified,  and 
to  that  end  the  cause  will  be  remanded,  with 
directions  to  reduce  the  amoimt  of  recovery, 
and  enter  Judgment  In  favor  of  the  plaintiff 
for  $100. 

So  modified,  the  Judgment  Is  afflnued.  All 
the  Justices  concurring. 


and  being  transported  tqmu  a  rate  based 
npcm  a  stipulated  value  which  was  less  than 
the  real  value  the  company  cannot,  by  a  sub- 
sequent agreement  or  arrangement  with  the 
shipper,  pay  the  latter  a  greater  amount  than 
that  which  was  stipulated  and  became  the  ba- 
sis of  the  rate.  To  do  so  would  be  giving 
him  an  "advantage  over  other  shippers 
nnd  would  constitute  an  unlawful  discrim- 
ination. Nursery  Co.  v.  Nursery  C!o.,  89 
Kan.  522.  132  Fac.  149;  Metz  v.  Ballway 
Co.,  90  Kan.  460,  135  Paa  667;  Klrby  v. 
Ballroad  Co.,  94  Kan.  485,  146  Pac.  1183; 
Adams  Express  Co,  v.  Cronluger,  226  U. 
S.  491,  33  Sup.  Ct  148,  57  L.  Ed.  314,  44 
Lc  R.  A.  (N.  S.)  267;  Mo.,  Kan.  &  Tex. 
Ry.  V.  Harrlman,  227  U.  S.  657,  38  Sup.  Ct 
397,  57  L.  B3d.  690;  Great  Northern  Ry.  v. 
O'Connor,  232  U-  S.  508.  34  Sup.  CL  380,  58 
L.  Ed.  708;  Boston  &  Maine  Rd.  v.  Hook- 
er, 233  U.  S.  97,  34  Sup.  Ct.  526,  58  L.  Ed. 
868 ;  Atchison,  etc.,  Ry.  Co.  v.  Robinson,  233 
U.  S.  173,  34  Sup.  Ct  556,  58  L.  Bd.  901. 

The  plaintiff  Insists  that  Its  actl<Hi  was  not 
ttronght  upon  the  shipping  contract,  but  was 
based  on  the  subsequent  agreement  between 
ttL«  parties  by  which  they  adjusted  their  dif- 
ferences, including  the  matter  of  negligence 
and  the  resulting  loss.  It  is  true  that  the 
plaintiff  based  Its  action  and  relied  on  the 
compromise  agreement,  and  it  Is  binding  upon 
them  as  to  all  matter^  about  which  they  might 
lawfully  contract  The  carrier  and  shipper, 
however,  are  alike  bound  by  the  federal  law, 
which  requires  equality  of  rates  and  pro- 
bibits  discriminations  or  preferences  among 
shippers.  When  a  rate  Is  based  upon  a  stipu- 
lated valuation  the  payment  of  a  larger 
amount  ^o  one  shipper  than  the  agreed  val- 
uation wonld  be  a  plain  discrimination  in  bis 
favor,  something  which  is  not  i>ermltted  by 
agreements  or  understandings  before  the 
transportation  is  begun,  or  by  compromise 
or  other  agreements  after  it  is  ended  and 
tbe  liability  for  loss  incurred.  If  parties 
could,  by  compromise  or  subsequent  agree- 
ments, change  the  valuation  of  property  ship- 
ped and  upon  which  the  responsiblTlty  of 
the  carrier  and  the  rate  of  transportation 
are  fixed,  it  would  practically  overthrow  the 
equality  In  rates  for  which  the  law  provides 
and  thwart  the  purposes  of  tbe  lawmakers. 
Tbe  extent  of  the  defendant's  liability  la 
fixed  by  the  shipping  contract  and  cannot  be 
varied  by  aay  agreement  or  devica  to  wtaldi 
parties  might  resort 

[2]  It  appears  that  the  action  was  not 
brought  withis  the  time  fixed  by  the  cou- 
tractr  but  this  stipulation,  Uke  that  providing 
for  prompt  notice  of  loss,  does  not  enter 
into  tbe  rate,  and  Is  subject  to  waiver  and  es- 
toppel by  the  parties.  A  party  may  by  agree- 
ment waive  such  a  limitation  or  he  may  be 
estopped  by  his  conduct  from  Insisting  that 
the  action  was  not  brought  within  the  time 
originally  fixed.  Here  the  agreement  of  the 
parties  wtaJch  adjusted  tbe  questlcga  of  n^- 


SAGE  INV.  CO.  V.  HALEY.    (No.  8223.) 
(Supreme  Court  of  Colorado.    June  7,  1915.) 

1.  Pbocess  «=»157— SuvicoNS— SuTXHa  Re- 
lief Demanded. 

Under  Bev.  Code  1008,  {  86,  providing 
that  the  sonuDons  shall  briefly  atate  the  sum 
of  money  or  other  relief  demanded,  but  shall 
not  be  void  erroneous,  on  account  of  an  in- 
sitfficicDt  rtatement  thereof,  unless  manifestly 
misleading  and  section  41.  providing  that  serv- 
ice thereof  shall  not  be  9ua3hed  for  a  defect 
in  the  summons  not  affecting  substantial  right, 
service  will  not  be  quashed  merely  because  the 
summons  does  not  state  all  the  relief  asked,  es- 
pecially where  with  it  ia  served  the  eonqpiaint 
making  bu<A  full  statement 

[Ed.  Note.— For  other  cases,  we  Process, 
Cent.  Dig.  |{  212-^7;  Dec  IMg.  «=»167.] 

2.  PsocEss  ®=»163— AiiENnuBivT  or  SravONB. 

The  summons  may  be  amended  on  notice 
after  service  and  after  defendant's  default 

fEd.   Note.— For   other  cases,   see  Process, 
Cent.  Dig.  SS  224-288;  Dec  Dig.  «=»163.] 

Error  to  District  Court  City  and  County 
of  Denver;  John  A.  Perry,  Judge.  • 

Action  by  Ora  Haley  against  the  Sage  In- 
vestment Company.  Judgment  for  plaintUE, 
and  'defendant  brings  error.  Affirmed. 

'H.       £atho, 'of  VeaveT,  for  plaintiff  In  ' 
ecTor.  David  P.  Howard  and  Ralph  W.  Uc- 
GrUlls.  both  <hC  Dairer,  for  defendant  in 
error. 

HILL,  J.  The  substance  of  the  plainttlTs 
complaint  (tbe  defendant  in  error  here)  ia 
that  in  another  action  to  which  the  parties 
here  and  others  were  parties  a  certain  deed 
given  by  the  plaintiff  In  error  to  the  defend- 
ant in  error  to  certain  real  estate  in  Denver 
was  decreed  to  be  a  mortgage  to  secure  a  loan 
made  by  the  defendant  in  error  to  the  [toin- 
tlff  in  error,  the  amount  of  which  was  fixed 
in  the  decree  at  $88,764.94,  with  Interest  The 
oomplalttt  then  alleges  tiie  payment  by  tbe 
plaintiff  of  f954.91  taxes  on  tbe  proper^  at 
one  time  and  $469.99  at  another.  It  then 
sets  forth  tbe  balance  due  on  tbe  mortgage, 
and  also  the  taxes  paid,  and  alleges  no  part 
of  which  baa  been  paid,  except  the  sum  of 
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$60  and  ¥42.40,  with  the  dates  of  auch  credita 
The  prayer  Is  for  judgment  for  $88,764.94, 
being  the  mortgage  debt,  with  certain  Interest, 
and  also  for  9954^1  and  $469.99,  with  Inter- 
est, acconnt  taxes  paid,  less  the  $60  and  $42.- 
40  credits,  and  that  the  usual  decree  be  made 
for  the  Bale  of  the  mortgaged  premises,  for 
defl^dency  Judgment,  etc. 

[1]  Summons  was  issued  by  the  clerk. 
Among  other  things,  it  states: 

"This  Ib  on  action  brought  to  recover  the 
sum  of  $88,7&4.94,  being  the  amount  of  prin- 
cipal and  interest  found  to  be  due  said  plain- 
tiff under  a  decree  of  the  court  entered  of  record 
June  6,  1913,  and  for  the  sale  of  the  mortgaged 
premises  fiilly  set  out  in  the  complaint  herein 
and  the  proceeds  applied  tn  payment  of  the 
amount  due,  and  tl»t  defendant  be  adjudeed 
to  any  deficiency  which  may  remain  after 
appl^ng  all  the  proceeds  of  the  sale  of  said 
premieeB  to  the  satisfaction  of  said  indebtedness, 
and  for  other  relief  and  costs  as  will  more  fully 
appear  in  the  complaint  on  file  herein." 

A  eoipy  of  the  complaint  was  pwsonally 
served  on  the  defendant  with  a  copy  of  this 
summons  on  June  10,  1903.  On  Jane  30th 
following  the  defendant  filed  Its  motion  to 
qnash  the  summons  and  the  serrlce  thereof. 
In  the  motion  It  la  stated  that  the  defendant 
appeared  especially  for  that  purtMse.  and  ex- 
pressly limits  Its  appearance  for  the  purposes 
of  the  motlcm.  The  reasons  given  for  the  mo- 
tion are  that  the  statement  of  the  cause  of 
action  in  the  summons  is  rariant  from  the 
complaint,  and  does  not  set  fwth  the  same 
cause  of  action  alleged  In  Ibe  complaint. 
This  Is  followed  by  a  detailed  stat«nent 
which  calls  attention  to  the  difference,  whiCh 
is,  in  effect,  that  while  the  complaint  prays 
Judgment  lor  the  mortgage  indebtedness,  In- 
terest thereon  and  the  two  Items  of  tans 
less  the  credits,  the  summons  makes  no  ref- 
erence to  the  two  items  of  taxes  and  credits. 
On  September  15th  following  this  motion 
was  denied.  The  defendant  elected  to  stand 
on  its  motion  to  quash,  and  its  defiinlt  was 
then  entered.  On  October  4th  following  the 
plaintiff  filed  his  moUon  to  amoid  the  sum- 
mons to  conform  technically  with  the  allega- 
tlons'  of  the  complaint  A  copy  of  this  mo- 
tion was  Only  8«rred  upon  the  defendantfs 
counsel  October  3, 1913,  and  uptni  the  defend- 
ant the  following  day,  together  with  a  notice 
of  whoi  and  where  it  would  be  called  up  for 
hearing,  etc.,  but  the  defendant  made  no  fur- 
ther appearance  for  any  purpose.  Upon  Oc- 
tober 15th  following  this  motion  was  sastalit- 
ed.  Final  decree  was  entered  against  the 
defendant  (the  plaintiff  In  error  hen)  upon 
Octotcr  29,  1913,  as  per  the  prayer  of  said 
complaint.  It  brings  the  case  here  for  re- 
view. 

It  is  claimed  that  the  conrt  erred  In  or^ 
rnllng  the  defendant's  motion  to  quash  for 
the  reasons  therein  stated.  We  cannot  ^ree 
with  this  oontoition.  Section  36,  Rev.  Code 
1908,  amoiv  other  things,  prortdes  that  the 
summons  shall  state  and  require  the  defi- 
ant to  aK>ear  and  answer  within  certain 
times  OS  therein  named,  or  that  Judgment 


will  be  taken  against  him  according  to  the 
prayer  of  the  complaint,  and  that  the  sum- 
mons shall  briefly  state  the  sum  of  money  or 
other  relief  demanded  in  the  action.  It 
states  further: 

"But  the  summons  shall  not  be  ctHiisldered 
void  or  erroneouB  on  account  of  an  insufficient 
statement  of  the  relief  demanded,  unless  the 
s4me  is  manifestly  misleading." 

It  also  provides  that  a  copy  of  the  com- 
plaint may  be  served  with  the  summons,  and 
that  the  summons  require  the  defendant  to 
appear  and  answer  the  complaint 

Section  41,  Bev.  Code,  reads: 

"This  act  shall  be  liberally  construed,  and  no 
service  of  aunuuons  shall  be  set  aside  or  quash- 
ed for  any  technical  &eTOT.  defect  or  omission, 
either  in  the  ■ammons  or  in  the  service  of  the 
summons  which  error,  defect  or  omission  does 
not  affect  some  substantial  right  of  the  de- 
fendant or  defmdants  therewith  served." 

In  Burkhardt  v.  Haycox,  19  Colo.  388,  at 
page  341,  85  Pac:  at  page  730,  in  commentiiig 
upon  this  section,  this  court  said: 

"Mere  dilatory  moti<ms  based  upon  8pe<^l 
appearances  are  not  favored  nnder  the  present 
practice.  It  is  the  policy  of  the  Code  that  all 
Its  proTisions  shall  be  liberally  construed  with 
the  view  to  assist  parties  in  obtaining  justice, 
and  that  errors  and  defects  in  pleadings  or  pro- 
ceedings not  affecting  the  substantial  right*  ol 
the  parties  shall  be  duregarded  by  the  courts 
on  appeal  or  error  as  well  as  at  nisi  prius." 

At  page  342  of  19  Colo.,  at  page  731  of  35 
Pac,  It  was  said: 

"The  summons  in  the  present  caae  doea  not 
state  in  so  many  words  the  sum  of  money  or 
other  relief  demanded ;  bat  It  states  tiiat  the 
action  is  brought  to  'recover  damages  for  the 
wrongful  taking  and  conversion  by  the  defend- 
ants of  certain  goods  and  chattels  •  •  • 
owned  by  plaintiff,^  descriUng  the  same  as  set 
forth  in  the  complaint,  and  stating  that,  if 
defendants  fail  to  appear  and  answer,  judgment 
by  default  will  be  taiien  against  them  according 
to  the  prayer  of  the  complaint.  The.  complaint 
states  the  value  of  the  property  alleged  to  have 
been  converted  by  defendants,  and  the  sum  of 
money  demanded  in  c<»sequence  thereof.  The 
summons  in  this  case  cannot  be  considered  man- 
ifestly misleading  in  respect  to  the  statement 
of  the  relief  demanded.  The  statement  was  cor- 
rect as  far  as  it  went;  besides,  it  pointed  di- 
rectly to  the  complaint  where  the  relief  was 
demanded  fully  stated.  The  want  of  a  more 
definite  statement  in  the  summons  did  not, 
therefore,  render  the  summons  void  or  errone- 
ous; tlie  statement  was  not  mUaading." 

These  prtaiciples  are  aK>Ucable  here^  and 
the  plaintiff  in  error  has  leas  ground  to  oomr 
plain  for  the  reason  that  a  copy  of  the  com- 
plaint was  served  npon  it  with  the  summcnH, 
which  was  not  dtme  in  the  earlier  case,  and 
the  declaration  tliat  the  statemoit  in  the 
summons  is  correct  as  fiar  as  it  went  but  of 
itself  did  not  state  all  the  relief  demanded, 
is  applicable  her^  but  ^  addition,  a  eoipy  of 
the  coniplaint  which  was  served  witb  Oie 
summons,  did  Uius  state,  and  the  summons 
required,  as  provided  by  the  Code,  ttiat  Qie 
defendant  appear  and  answer  the  complaint 
not  the  summons,  so  that  when  thus  con- 
strued together,  it  is  inconceivable  that  the 
defendant  could  have  be«i  misled,  and  It  cer- 
tainty did  not  affect  any  substantial  right  to 
which  it  was  mtltled.   Its  motion  disposes 
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tbat  it  was  not  misled,  and  was  fuUy  advised 
Hi  what  tbe  i^alndtt  daimed  and  what  It 

was  required  to  answer.  Other  cases  whicb 
sustain  Uils  coucloslon  are  Hlgley  t.  Pollock, 

21  Nov.  198,  27  Pac.  896;  Clark  T.  Paliper, 
90  Cal.  504,  27  Paa  376 ;  Prezean  t.  Spooner, 

22  Nev.  88, 85  Pac.  614.  See,  also,  cases  cited 
in  27  Cyc.  1S86. 

[2]  Bebig  of  opinion  tUit  the  motion  was 
properly  OTerrnled,  end  the  service  BT^dent 
as  It  stood,  It  Is  unnecessary  to  con^der  the 
plaintiff  in  error's  contention  pertaining  to 
the  notice  s^ved  upon  it  and  Its  counsel 
concerning  the  amendment  of  the  summons 
after  its  default  was  entered,  etc.,  but,  tf 
mdi  an  amendmeot  had  been  necessary  at 
all.  there  la  ample  authority  to  sustain  the 
right  to  have  a  sommons  thus  amended  upon 
notice  after  service.  32  Cyc.  543;  Thompson 
V.  Turner,  22  IlL  389;  Wliday  v.  Wight,  71 
IlL  874;  Jones  v.  Cox,  7  Mo.  173;  Kava- 
nangh  v.  Brown,  1  Tex.  481;  Cummlngs  v. 
Rice,  9  Tex.  627;  Dikes  t.  Monroe,  16  Tex. 
236. 

The  Judgmeut  is  afflzmed. 
Affirmed. 

QABBEBT,  a  J.,  and  TELLER,  oon- 
cur. 


BENNETT  v.  LAWS  et  al.    (No.  7834.) 
(Supreme  Court  of  Colorado,    ^ril  6,  1915. 
Rehearing  Denied  June  7,  1Q1&.) 

PBinoiPAi.  AND  Ag»nt  *=>126— Execotiom  OB 
Dksd— SvmoiXNor  to  Convbt  Pbzrgxfal's 
TnxB. 

Where  sons  gave  their  fathv  a  power  of  at- 
taraa/  aotborlting  him  for  liis  own  sole  use  and 
benefit,  to  s^,  transfer,  etc.,  or  dispose  of  cer- 
tain rMl^,  and  acknowledge  or  nuke  any  deeds, 
etc.,  to  effectuate  such  purpoeee,  autborisiiv  him 
to  collect  the  price  and  to  appropriate  the  same 
to  hia  own  use,  etc.,  and  the  father  thereaftA- 
in  conveying  the  land  executed  a  deed,  not  aa 
attorney  for  the  sons,  but  in  his  own  name,  such 
deed  pasted  title,  since  the  father  had  no  iater- 
est  in  the  land  except  that  given  bim  under  the 
power,  since  when  an  instrument  executed  un- 
der power  does  not  mention  it,  but  can  have  no 
operation  except  aa  an  execution  of  It,  it  is 
treated  as  intended  to  have  tiiat  effect. 

[Rd.  Kote.— For  other  cases,  see  Prindpsl  and 
Agent,  Cent.  Dig.  H  4a5-&0;  Dec.  Dig.  «=» 
!&.] 

Bhrror  to  District  Oonr^  Bfesa  Ooonty; 
Sprigs  8faa<^leford,  Judge. 

Action  by  John  M.  Bennett  against  StOm 
A.  Laws  and  others.  Judgment  fbr  de£end- 
ants>  and  plaintifF  brings  error.  Affirmed. 

George  Bullock  and  Logan  &  Miller,  all  of 
Grand  Junction,  for  plaintiff  In  error.  Wheel- 
er  &  Weiser,  of  Grand  Junction,  for  defend- 
ants in  error. 

HILL,  J.  This  controvert  Is  over  the  ti- 
tle to  an  undivided  one-fourth  Interest  In 
four  lots  In  Grand  Junction.  The  facts  ad- 
mitted by  the  pleadings  are:  That  on  Decem- 
ber 17, 190S,  Jarvls  L.  Bennett,  b^g  the  own- 


er of  these  lots,  conveyed  them  to  bis  four 
sons,  one  of  whom  is  the  plaintiff  In  error, 
each  receiving  an  undivided  one-fourth  in- 
terest; that  on  April  7,  1907,  the  four  sons 
executed  and  delivered  to  the  father  a  power 
of  attorney  in  the  usual  form,  which,  omit- 
ting the  formal  parts,  states  that  reposing 
special  trust  and  coufldence  in  our  father, 
etc.,  we  have  made,  etc.,  and  do  make,  con- 
stitute, and  appoint  him  our  tme  and  lawful 
attorney  for  us  in  our  name,  place,  and 
stead,  for  his  sole  use  and  benefit,  to  sell, 
transfer,  assign,  lease,  mortgage,  or  other- 
wise incumber  or  dUvose  of  these  lots,  etc, 
and  acknowledge  or  make  any  deeds,  mort- 
gages, leases,  or  other  written  Instruments 
to  effectuate  said  purposes  or  any  of  them, 
to  collect  the  purchase  price  for  the  sale 
thereof,  and  to  appropriate  and  retain  the 
same,  or  any  part  thereof,  to  his  own  use, 
hereby  In  consideration,  the  rec^pt  of  which 
Is  hereby  acknowledged,  make  this  power  of 
attorney  Irrevocable  during  the  lifetime  oC 
tbe  said  Jarvls  L.  Bennett,  "hereby  giving 
and  granting  nnto  our  said  attorney  foil 
power  and  authority  to  do  and  perform  all 
and  every  act  and  thing  whatsoever  request* 
ed  and  necemary  to  be  done  In  and  about 
tbe  premises  as  fully  to  all  Intents  and  pur- 
poses as  we  might  or  could  do  if  personally 
present,  with  full  power  of  substitution  and 
revocation,  hereby  ratifying  and  confirming 
all  that  our  said  attorney  or  his  substitute 
shall  lawfully  do  or  cause  to  be  done  by 
virtue  hereof,"  etc.;  that  on  July  9,  1907, 
the  father,  Jarvls  L.  Bennett,  sold  and  con- 
veyed the  lots  In  question  to  J.  G.  Jones 
by  warranty  deed,  executed  In  his  own  name, 
the  consideration  being  f6,80O,  there  was  no 
reference  In  this  deed  to  the  power  of  at- 
torney; that  on  November  24,  1908,  the 
plaintiff  in  error,  John  M.  Bennett,  executed 
a  purported  revocation  ot  this  power  of  at- 
torney theretofore  executed  by  him ;  that  on 
June  1,  1909,  the  father,  Jarvls  I*  Bennett, 
as  the  purported  attwney  in  fact  for  his 
four  sons,  executed  and  delivered  to  J.  C. 
Jones  a  warranty  deed  to  correct  the  deed 
formerly  executed  and  delivered  to  Jones  on 
July  9,  1907;  that  up<»  the  same  date  tbe 
other  three  sons  conveyed  to  Jones  any  in- 
terest they  might  have  therein;  that  <m 
December  12, 1910,  J.  C.  Jones,  for  a  valuaMe 
consideration,  executed  and  delivered  to 
John  A.  Laws,  one  of  the  defendants  In  er- 
ror, a  warranty  deed  to  the  premises  In  con- 
troversy. These  Instruments  were  all  r# 
corded  in  the  order  and  at  about  tbe  dates 
of  their  execution.  This  action  was  brought 
by  the  i^alntlff  In  error  alleging  his  one- 
fourth  ownership  In  the  lots  and  asking  for 
tbelr  partition,  etc  By  cross-complalnt  the 
defendant  Laws  alleged  ownership  and 
sought  to  have  his  title  quieted  as  against 
tbe  plaintiff.  Judgment  was  In  his  favor. 
The  plaintiff  brings  the  case  here  for  review. 
If  the  deed  from  Jarvls  L  Bennett  to  J. 
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C  JoDeb,  bearing  date  Jnly  7,  1907,  trace- 
ferred  title,  It  is  unnecessary  to  consider  the 
effect  of  the  Instrument  following  other  than 
the  deed  front  Jones  to  Lews,  the  regularity 
of  which  is  not  controverted.  It  stands  ad- 
mitted that  this  first  deed  from  Bennett  to 
Jones  was  for  value  to  an  innocent  purchas- 
er in  good  faith,  vrtth  notice  of  course  of  th« 
contents  of  the  power  of  attorney;  but  it 
is  earnestly  urged,  as  the  deed  does  not 
purport  to  be  executed  by  the  father  as  the 
attorney  in  fact  for  the  sons  or  in  their 
names  for  them,  but  simply  In  his  own  name, 
tbat  It  did  not  pass  any  title.  We  cannot 
agree  with  this  contention.  The  power  of  at- 
torney Is  sweeping.  It  was  for  the  use  and 
benefit  of  the  father  and  was  practically  un- 
limited in  its  scope.  He  had  no  title  or  in- 
terest in  the  lota  except  that  given  him  un- 
der this  power  of  attorney,  and  that  it  was 
this  title  which  he  was  thereby  authorized 
to  convey  and  none  other  that  was  Intended 
to  be  passed  to  Jones  Is  clearly  evidenced 
by  all  of  these  instruments  when  considered 
together.  la  commenting  on  this  line  of 
cases,  Reeves  on  Beal  Ptvpert^,  toL  2,  p. 
1237,  says: 

"It  la  thwoaghly  settled  everywhere  that, 
when  the  Inatrnment  does  not  mention  the  pow- 
er, bat  could  have  do  material  operation  except 
BB  executing  it,  it  ehall  be  treated  as  intended 
to  have  that  effect.  Hence  the  rule  that  a  traos- 
Cer  of  land,  by  one  who  owns  no  estate  in  it  and 
only  a  power  over  it,  ia  to  be  deemed  as  execu- 
tion of  the  power  unlesa  a  contrary  intention 
clearly  appears." 

In  HIU  T.  GoDTad  (Tex.  CIt.  App.)  41  S.  W. 
Ml,  tbia  QveBtlon  was  undo'  GCHislderatlon. 
In  commenting  apon  It,  after  refenlng  to 
certain  casea^  tbe  court  says: 

"l^e  rule  recognized  in  these  decisiona  Is  tbat 
if  the  grantor  has  no  estate  in  the  land  which 
can  pass  by  the  deed,  but  has  a  power  to  convey 
the  title  of  another,  his  act  will  be  referred  to 
bifl  power,  becauae  the  parcfaaser  will  be  aup- 
poaea  to  have  bought  in  reliance  on  it." 

This  case  was  overruled  by  the  Supreme 
Court  of  Texas  <H111  v.  Conrad,  81  Tex.  341, 
43  S.  W.  789),  not  upon  account  of  this  dec- 
laration, which,  as  the  Texas  Court  of  Ap- 
peals indicates,  had  been  recognized  in  ear- 
lier decisions  of  their  Supreme  Court,  but 
for  the  reason  tbat  the  facts  of  that  case  did 
not  bring  It  within  the  rule.  Tbe  deed  there 
under  consideratl<m  contained  the  extraordi- 
nary recital,  "being  the  same  property  I 
bought  from  Mosely  Baker  as  per  bis  deed 
to  me  on  record,  and  by  virtue  of  which  pur- 
di&se  1  declare  myself  to  be  the  legal  ovrner 
of  the  same."  By  this  language  the  court 
held  tbat  the  grantor  repudiated  the  power 
of  attorney  by  which  he  was  authorized  to 
convey  and  declared  that  he  had  acquired  It 
by  purchase  under  a  certain  deed  thus  re- 
ferred to  in  his  conveyance  and  by  virtue  of 
whldi  he  then  and  there  declared  himself 
to  be  the  legal  owner.  We  have  no  criticism 
to  this  holding,  but  it  is  not  applicable  to 
the  facts  here,  which  disclose  that  tbe  only 


claim  of  title  or  A^t,'to  convey  which  tbe 
grantor  bad,  was  by  virtue  of  this  power  of 
attorney  and  none  other.  This  brings  It 
clearly  vrithin  the  rule. 

The  principles  upon  which  the  validity  of 
this  deed  should  be  sustained  have,  in  part 
at  least,  been  heretofore  applied  by  this 
court  Mulford  v.  Rowland,  46  Colo.  17»/ 
100  Pac  603.  They  are  also  supported  by 
the  great  weight  of  authority  In  the  United 
States.  81  Cyc.  1122;  Tiffany  on  Beal 
Property,  voL  1,  8  283;  Blagge  Miles,  1 
Story  426,  Fed.  Cas,  No.  1,479;  Hunt  t. 
Roosmanier's  Adm'rs,  6  Curtis,  879,  8  Wheat. 
174,  6  L.  Ed.  589;  White  T.  Hicks,  33  N. 
T.  383;  Rellly  v.  Chouquette,  18  Ma  220; 
Bldgely  V.  Cross,  83  Md.  161,  34  Aa  469; 
Johnson  t.  Cashing,  15  N.  H.  298,  41  Am. 
Dec.  694;  Funk  v.  Eggleston,  92  IlL  615; 
South  T.  South,  91  Ind.  221,  46  Am.  Rep. 
591 ;  Taylor  v.  Eatman,  92  N.  0.  601 ;  Gulf 
Red  Ctedar  Lbr.  Co.  v.  O'Neal,  181  Ala.  117, 
30  South.  466,  90  Am.  St.  Bep.  22;  Terry  t. 
Rodahan,  79  Ga.  278,  6  8.  B.  88*  U  Am.  St. 
Rep.  420. 

Tbe  Judgment  is  affirmed. 

Affirmed. 

GABBEIBT,  G.  J.,  and  TEUiEB,  J,  con- 
cur. 


BIARKS  T.  MDNSON.    (No.  8027.) 
(Supreme  Court  of  Col<n«do.    June  7,  IfilB^ 

L  Taxation  «=5»809— Tax  Deed— Actiok  to 

Cancel— Gen EBAL  Issue. 

Plaintiff's  cause  of  action  to  cancel  a  tax 
deed  as  a  cloud  on  titie  depending  on  his  b^ng 
the  owner  and  holder,  as  alleged  in  the  com- 
plaint, of  the  note,  made  payable  to  another,  se- 
cured by  trust  deed  on  the  property,  the  gen- 
eral denial  raises  the  qneation,  tnitting  plaintiff 
on  proof,  of  the  flaeta  alieged,  inclading  the 
transfer  of  the  note  to  him. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  |{  1886,  1600-1604;  Dec.  Dig.  «=» 
809.1 

2.  Buxs  AND  Notes  «33^i79— lifDOBAnani^ 

"SlQMATUME." 

The  "signature,"  which,  under  Bev.  St 
1908,  8S  4494,  4526,  constitutes  indorsement  ot 
a  note,  is  not  the  mere  written  name,  but  in- 
cludes genuineness. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  625,  682;  Dee;  Dig. 
270. 

For  other  definitions,  see  Words  and  Phrases, 
Slrat  and  Seomd  Series,  Sign.] 

8.  Bills  avd  Notes  «B9^e  —  Aorioir  bt 
Tbanbfebeb— Pboof  or  I^oivatube. 

Where  execution  and  indorsement  of  a  note, 

on  ownership  of  whioh  by  transfer  depends 

plaintiff's  cause  of  action,  are  put  in  Issue  by 

the  answer,  the  note  Is  not  admlssibls  without 

proof  of  the  sUnatures. 
[Ed.  Note.— For  vOxvt  cases,  see  Bflls  and 

Notes,  Cent  Dig.  H  1065%,  166»-1674;  Dec 

Dig.  «=>49e.3 

En  Banc.   Error  to  IHstrlct  Oout,  lagan 
County ;  H.  P.  Burke,  Judges 
Suit  by  T.  S.  Munson  against  WUllam 
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Marks.  Judgment  tor  plalntUT,  and  defend- 
ant brings  error.   Reversed  and  remanded. 

McConley  &  Hlokley,  of  Sterling,  for  plain- 
tlfl  in  error.  Mnnson  &  Mnnson,  of  Sterling, 
for  defendant  In  error. 

TELLER,  J.  Tbe  defendant  In  error 
brought  suit,  as  the  holder  of  a  promissory 
note  secured  by  a  deed  of  trust,  to  cancel  a 
tax  deed  as  a  dond  on  tbe  title  of  the  land 
covered  by  the  deed  of  trust,  preliminary  to 
a  suit  to  foreclose.  Tlie  plaintiff  in  error  was 
in  possession  of  the  land  under  a  tax  deed. 
The  complaint  alleles  the  execution  and  de- 
livery of  the  note  to  one  'William  F.  Leonard 
and  tbe  securing  of  its  payment  by  deed  of 
trust  on  Augast  22, 1888,  and  "that  the  plain- 
tiff her^  is  the  owner  and  holder  of  said 
note,  tbe  same  being  transferred  to  him  in 
due  course  for  a  valuable  consideration."  It 
alleges  also  that  the  tax  deed  is  void  for 
various  irregularities  in  the  proceedings  lead- 
ing to  its  Issue. 

If]  A  verified  answer  filed  in  tbe  cause 
"denies  each  and  every  allegatlra  In  said 
complaint  contained,"  and  adds  several  sep- 1 
arate  answers  and  Bpedal  defenses,  none  of 
wfaldi,  in  our  view  of  the  case,  calls  for  con- 
siderati<Ht.  The  plaintiff  on  the  trial  offered 
In  evidence  what  purported  to  be  the  note  In 
suit,  upon  the  back  of  which  appeared  the 
following  writing:  "Without  recourse;  Wm. 
t".  Leonard.  Wilson  &  Toms  Investment 
Oa,  St  Louis,  Mo."  Objection  was  made  to 
the  introduction  of  the  note,  on  the  ground 
that  the  all^atlona  of  the  complaint  were 
denied  by  a  verified  answer,  and  that  there 
was  no  proof  made  of  the  genuineness  of  the 
signature  of  tbe  maker  or  tbe  payee,  or  of 
the  fact  of  transfer.  The  objection  was  over- 
ruled, and  that  ruling  of  the  court  is  assign- 
ed as  error. 

It  is  evident  that  plaintiff  bad  no  right  of 
action  unless  he  was.  In  fact,  the  owner  and 
holder  of  the  note  as  alleged  In  his  cmaplalnt 
Counsel  Cor  defendant  In  error  assert  that 
the  general  denial  Is  not  suftlcient  to  raise 
this  question,  but  the  cases  cited  do  not  sup- 
port the  contention.  The  general  denial  puts 
the  plaintiff  upon  proof  of  the  facts  alleged, 
including  the  transfer  of  the  note  to  him. 

[2,  3]  Tbe  defendant  in  error  insists  that 
tbe  production  of  the  note  by  the  plaintiff 
made  a  prime  fade  case  of  title  in  blm,  and 
cites  several  autboiitles  to  support  bis  con- 
tention. This  position  Is  simply  that  posses- 
sion at  a  negotiable  note  bearing  upon  It 
what  purports  to  be  an  indorsement  by  the 
payee  Is  proof  of  ownership,  and  that  It  is 
unnecessary  to  prove  either  the  signature  of 
the  maker,  or  that  of  the  payee  whose  name 
appears  on  the  back  of  it  Among  the  cases 
cited  on  this  point  is  that  of  Wyman  v.  Colo- 
rado National  Bank,  6  CtAo.  30,  40  Am.  Rep. 
133.  from  which  the  foUowhag  citation  is 
made: 

"The  iodoraement  of  Coraing  as  payee  was 
«u£Bcieltt  to  transfer  tbe  legal  title  of  .the  draft 


to  the  Colorado  National  Bank,  and  vest  In  it 
the  complete  ownerriiip.  Tbe  poasesaion  of  tbe 
paper  by  the  defendant  as  such  indorsee  im- 
ported prima  fade  that  it  was  acquired  in  good 
faith  for  full  value,  in  the  usual  course  of  busi- 
neas,  before  maturity,  and  without  notice  of  any 
circumstances  impeaching  its  validity,  and  that 
such  bolder  was  tbe  owner  thereof,  entitled  to 
recover  tbe  full  amount  against  all  prior  par- 
ties.  1  Daniel  on  Neg.  Insta.  g  812." 

Counsel  say  that  in  this  case,  as  in  that, 
there  was  no  evidence  offered  to  rebut  that 
presumption  of  ownership;  hence  the  proof 
was  sufficient  But  he  overlooks  an  impor- 
tant fact  in  the  case  upon  which  he  relies; 
viz.,  that  the  draft  in  suit  was  admitted  to 
have  been  indorsed  by  tbe  payee.  There  Is 
therefore  nothing  In  tbe  case  which  bears 
upon  the  matter  now,  under  consideration. 
The  court,  in  saying  that  the  indorsement 
transferred  tbe  title,  was  speaking  of  a  prov- 
ed or  admitted  indorsement,  and  not  of  the 
mere  writing  of  a  name  identical  with  that 
of  the  payee.  It  is  not  the  written  name  of 
tbe  payee  on  the  note,  but  bis  "signature," 
which  constitutes  an  indorsement  Sections 
4494  and  4526,  R.  S.  190S.  It  Is  in  this  sense 
in  which  the  term  is  used  in  the  authorities, 
the  overlooking  of  which  fact,  has,  as  we 
shall  see,  caused  some  mistmderstandlng  of 
the  cases. 

The  Quotation  from  8  Cyc  227,  must  be  un- 
derstood, In  the  use  of  the  term  "bolder,"  to 
mean  one  who  is  technically  a  holder  under 
the  law  merchant,  and  not  one  having  merely 
manual  possession  of  the  instrument 

The  case  of  Poorman  v.  Mills,  35  Oal.  118, 
95  Am.  Dec.  90,  cited  In  support  of  plaintiff's 
contention,  bol*U  directly  the  contrary.  The 
court  said: 

"No  objection  was  made  that  the  indoraement 
was  not  proven.  Had  objection  been  made, 
proof  of  uat  fact  would  have  been  required. 
[Pinkbam  v.  McITarland]  6  Oal.  137." 

The  Interpolation  o*  ttie  word  "noV  In  the 
brief,  after  the  word  "Vould,"  In  the  last  line 
of  the  quotation,  makes  tbe  ruling  seem  con- 
trary to  what  it  in  fiict  is.  The  further  quo- 
tations from  that  case  are  not  In  point  when 
once  we  recognize  tbe  fact,  to  which  attention 
has  already  been  called,  that  when  tbe  court 
speaks  of  a  note  "indorsed"  it  means  bearing 
tbe  signature  of  the  payee,  which,  at  course, 
is  to  be  proved  unless  admitted. 

Counsel  cite,  also,  Pendleton  v.  Smtssaert,  1 
Colo.  App.  508,  29  Pac  521,  as  conclusive  of 
tbe  law  in  this  jurisdiction.  In  that  case  suit 
was  brought  against  the  maker  of  a  note  by 
one  claiming  to  bold  it  as  owner  under  an 
alleged  indorsenient  by  tbe  payee,  Cheney,  to 
one  Prentice,  and  a  transfer  by  Prentice  to 
the  plaintiff.  The  note  bore  on  its  back  the 
words  "George  M.  Cheney"  and  "H.  L.  Pren- 
tice." The  note  was  set  out  in  the  complaint 
and  tbe  answer  contained  a  statutory  denial 
of  tbe  indorsement  and  transfer,  and  a  spe- 
cial defense  that  the  note  was  given  for  a 
gambling  debt,  of  which  fact  the  plaintiff  had 
full  knowledge  when  he  took  tbe  note.  The 
record  shows  that  the  plaintiff,  on  the  trial, 
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Intfodnced  the  note  In  evidence,  and  rested 
bis  case.  The  bill  of  exceptions  originally 
did  not  show  any  objection  to  the  note,  but  It 
was  amended  on  affldavlt  to  show  that: 

"The  defendant'i  attorney  here  objected  to  tbe 
indorsements  oo  said  note,  which  objection  waa 
overruled  and  an  exception  saved." 

It  win  be  noted  that  the  objection  speci- 
fied no  grounds  and  was  made  not  to  the 
note,  but  to  the  Indorsements. 

If  the  grounds  of  objection  had  been  stated, 
the  genuineness  of  the  signatures  of  the  In- 
dorsers  might  have  been  proved.  The  objec- 
tion was  not,  therefore,  subject  to  review  in 
the  appellate  court  (Cowell  v.  Colo.  Springs 
Co.,  3  Colo.  82 ;  Colorado  City  v.  Smith,  17 
Colo.  App.  172,  67  Pac  909),  and  that  court 
was  not  called  upon  to  consider  the  alleged 
error  in  overruling  the  objection.  Hence  the 
decision  need  not  have  been  based  upon  the 
question  of  the  admissibility  of  the  note  In 
evidence  without  proof  of  the  indorsements. 

The  ai^llant  assigned  as  error  the  refus- 
al of  the  court  to  give  an  instruction  that  the 
plaintiff  could  not  recover  without  proving 
the  signature  of  both  indorsers.  In  consid- 
ering this  refused  Instruction  the  court  dis- 
cusses the  evidentiary  value  of  a  note  luUc  u  s- 
ed in  blank  or  payable  to  bearer,  and  makes 
some  statements  which  support  the  contention 
of  the  defendant  In  this  case.  These  state- 
ments were  mere  dicta,  because  not  called  for 
by  the  issue  presented  as  to  the  correctness  of 
the  refused  Instruction.  The  refusal  of  the 
Instruction  was  rightly  held  no  error;  since 
it  is  clear  that  If  plalnttff  proved  the  indorse- 
ment by  the  payee  it  was  sufficient.  It  was 
not  necessary  to  prove  the  other  indorsement 

The  bolder  of  a  note  Indorsed  in  blank  may 
strike  out  all  Indorsements  subsequent  to 
that  of  the  payee  and  hold  directly  from  him. 
Zimmer  v.  Chew,  34  App.  Dlv.  604,  64  N.  Y. 
Supp.  685,  section  4511,  R.  S.  1908.  In  the 
dicta  above  mentioned  the  writer  of  the  opin- 
ion cites  the  cases  of  Wyman  r.  Bank  and 
Poormau  v.  Mills,  above  mentioned,  and  sec- 
tion 812  of  Daniel  on  Neg.  Insts.  We  have 
already  pointed  out  that  those  two  cases  do 
not  support  the  position  to  which  they  are 
cited ;  and  the  same  is  true  of  the  other  cases 
cited,  as  well  as  of  the  citation  from  DanieL 
That  author  appends  to  section  812  a  note 
citing  a  large  number  of  cases  In  support  of 
the  text,  none  of  which  su^ests  that  a  note 
may  be  received  In  evidence,  where  its  execu- 
tion or  Indorsement  is  denied,  without  proof 
of  the  signatures.  The  language  of  these  cas- 
es, when  applied  to  the  facts  thereof,  clearly 
means  only  that  an  instrument  In  fact  execut- 
ed as  a  note,  bearing  a  genuine  Indorsement, 
when  offered  In  evidence  by  an  Indorsee,  if 
Indorsed  in  blank,  makes  a  prima  fade  case 
of  ownership.  One  of  the  Qrst  cases  cited  in 
this  note  is  Collins  v.  Gilbert,  94  U.  S.  753, 
24  L.  Ed.  170,  In  which  the  court  said: 

"Possession  of  such  an  iostrument  payable  to 
bearer,  or  indorsed  in  blank,  is  pnma  facie 
evidence  that  the  holder  is  the  proper  owner  and 
lawfnl  posMUor  of  the  sama^  •  •  •  Apply 


that  rule  in  a  suit  in  the  name  of  the  tnuuferee 
against  tlie  maker,  and  it  is  <dear  that  he  has 
nothing  to  do  in  the  opening  of  his  case  ex- 
cept to  prove  the  signatures  to  the  instromoit, 
and  introduce  the  same  in  evidence,  as  the  in- 
strument goes  to  the  jury  clothed  with  the  pre- 
sumption that  the  plaintiff  became  the  holder 
of  the  same  for  value  at  its  date,  in  the  usual 
course  of  businem,  without  notice  of  anything 
to  impeadi  his  title** 

OAis,  It  will  be  obeerred,  reooguices  the 
necesaity  of  proving  the  signatures,  and  indi- 
cates what  an  the  preBtunptloiiB  raised  by 
posaesdrai  of  a  note  bearli^  a  gennlne  In- 
doraemeat  None  ot  the  caaea  dted  by  Mr. 
Daniel  presents  this  question.  On  the  other 
hand,  a  large  nmiiber  at  cases  In  which  the 
guestlm  has  been  presented  hxH&  it  necessary 
to  proTe  the  signatures  of  the  maker  and 
payee^  whera  the  ezecation  and  Indorauneit 
of  the  note  are  denied.  Mahe  t.  Beynolds,  88 
CaL  060;  Wallace  v.  Beed,  70  Ind.  263;  Wy- 
ant  T.  Fotbwff,  87  Ind.  612;  Worrell  v.  Rob- 
erts, 68  Mo.  App.  107;  Bates  Hunt,  1 
Blackf.  (Ind.)  67;  Belnhard  t.  Doney  Coal 
Co.,  25  Ifo.  App.  860;  Sdiroeder  T.  N^lsoUt  39 
Neb.  835,  67  N.  W.  993;  Newton  t.  Princi- 
paal.  82  Mltih.  271,  46  N.  W.  234;  HaU 
Freeman,  59  lU.  66 ;  Johnston  t.  Loar,  146 
111.  Ai^  443;  Jackson  Tp.  r.  Barnes,  65  Ind. 
1S6;  HeOoxmack  t.  OVotter,  10  aevg.  ft  R. 
(Pa.)  94;  Sploer  t.  Smith,  28  lltch.  9S; 
SOantfttter  t.  First  Nathmal  Bank  of  M«it- 
gomery,  109  Ala.  167,  19  South.  430;  Oiad- 
wld^  T.  Booth,  13  Abb.  Prac.  (N.  T.)  24ft; 
ClariC  T.  Oropper,  Fed.  Caa.  Na  2817a;  Smith 
V.  Bxyan,  33  N.  a  418;  Bstabrook  t.  Boyle,  1 
Allen  (83  Mass.)  41^;  ToUe  t.  Alley,  24  8.  W. 
118,  16  Ey.  Law  Bep.  529;  McHay  t.  Peter- 
son. 52  Tex.  OlT.  App.  195, 118  S.  W.  981;  In 
re  Church's  Estate,  80  Vt  228,  67  AtL  648; 
Duncan  v.  Scott,  1  Camp.  100 ;  Ensign  t.  Hook- 
er. 16  Mlsc;  Bep.  492,  38  N.  T.  Sopp.  96&  In 
the  last  case  this  question  was  squarely  pre- 
sented, aa  it  was  also  In  Schroedw  t.  Nlel- 
aon,  supra.  McConna^  v.- Trotter,  suiaa,and 
In  several  others  of  4he  above  ^ses,  and  It 
was  h^d  in  each  case  that  the  presence  of  a 
name  vpoa  the  back  of  a  note  raised  no  pre- 
sumption that  it  VMB  wrtttoi  by  the  person 
bearing  it 

That  the  signatures  must  be  proved  was 
determined  In  the  early  case  ct  Smith 
Chester,  1  T.  B.  664.  King's  Bench.  In  that 
case  suit  was  brou^t  by  Uie  Indorsee  agaliut 
the  acc^>tOT  of  a  foreign  bilL  Having  failed 
to  prove  the  handwriting  of  the  first  Indotser, 
the  plaintiff  waa  nonsuited.  On  nioti<»i  to  Bet 
aside  the  nonsuit  <m  the  ground  that,  as  the 
indorsements  were  on  the  bill  when  aooepted, 
th^  must  be  taken  to  be  admitted  by  the 
drawee,  and  that  he  couUL  not  aftorwaxds  dis- 
pute them,  it  was  uged  that  it  was  a  hard- 
ship to  compel  proof  of  Indoraemaits  on  for- 
eign bills.  The  court  was  unanimous  In  deny- 
ing the  motion.  Ashurst,  J.,  said: 

"The  law  has  been  otherwise  settled,  and,  if 
it  were  not  so,  there  would  be  no  difference  in 
this  respect  between  bills  payable  to  order  and 
those  payable  to  bearer,  and  It  would  open  tha 
door  to  fraud." 
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It  wUI  be  obBorred  that  In  tbls  cue  tlie 
motion  was  grounded  upon  a  sappoaed  est<^ 
pel  ct  the  acc^tor,  and  the  case  for  the  plain- 
tiff was  therefore  stronger  than  In  the  case 
at  bar. 

In  James  v.  Blackman,  68  Kan.  723,  76 
Pac.  1017,  it  waa  held  that  the  presiimpttons 
in  fiiTor  of  the  ta<ddeT  of  a  promlstiorjr  note 
as  Indorsee  do  not  arise  until  he  has  proved 
the  indorsement  by  the  payee,  unless  the  In- 
dorsement Is  admitted.  In  a  case  InvolTlng 
an  action  by  an  Indorsee  against  the  maker 
of  a  note  indorsed  in  blank  the  eminent 
Judge  Parsons  mid: 

"No  person  can  maiatalib  an  action  as  indorsee 
of  a  bill  of  exchange,'  against  the  drawer  or  ac- 
ceptor, without  proving  an  assignmeDt  of  the 
biU  by  the  payee.  The  plaintiff's  title  to  recover 
is  as  aausnee  of  the  payee ;  and  it  is  necessary 
that  he  show  tlie  assignment,  by  proving  the  sig- 
nature of  the  assignor,  who  is  the  payee,  either 
by  evidence  of  tus  handwriting,  or  by  other 
sufficient  evidence."  Blalwly  t.  Qrant,  6  Mass. 
886. 

Tbls  same  doctrine  is  laid  down  In  the 
text-books.  In  2  Oxeenleaf  oa  Vtv,  (IStb  Bd.) 
f  163,  It  Is  said: 

"Where  the  acti<m  is  between  the  immediate 
parties  to  the  contract,  as  payee  and  maker  of 
the  note,  the  plaintiff  ordinari^  lias  only  to  pro- 
duce the  instrument  and  prove  the  signature, 
but  where  the  plaintiff  was  not  an  original  oarty 
to  the  contract,  but  has  derived  his  title  by 
means  of  some  intermediate  transfer,  the  steps 
of  the  transfer  beccane  to  some  extent  material 
to  be  proved." 

In  a  note  to  that  section.  It  is  said: 
*'PoBBesidon  of  a  negotiable  bill  or  note  is  prima 
ImxAe  evidence  of  the  title  in  the  holder,  on  proof 
of  the  indorsemoits." 

m  section  164  it  Is  said: 

"Acceptance  of  a  bill  admits  signature  of 
drawer,  and  admits  nothing  as  to  the  signature 
of  payee  or  other  indorsers." 

In  section  166  It  is  said: 

"Plaintiff  is  not  lx>und  to  allege,  nor,  of  course, 
to  prove,  any  indorsements  but  such  as  are  nec- 
easary  to  convey  title  to  Idmself." 

In  Story  on  Prcnn.  Notes,  i  138,  It  is  said: 
"In  ordinary  cases,  where  a  note  Is  in  all 
respects  genuine,  and  with  a  genuine  Indorse- 
ment in  blanli  by  the  proper  owner  or  holder, 
the  poraession  of  it  is  sumcient  to  entitle  the 
person  producing  it,  to  receive  payment  tiiereof, 
tar  Slum  possession  is  prima  facie  or  presump- 
tive evidence  that  he  is  the  rightful  owner  or 
lawful  possessor  of  the  note." 

This  confinns  the  statement  above  made 
tliat  fbe  authorittes,  wtaoi  ^peaking  of  a 
blank  Indorsement,  mean  a  genuine  Indorse- 
ment, and  not  a  mere  name  written  on  the 
tmdc  of  the  note;  To  the  same  effect  flee  2 
Starkie  on  Br.  (7th  Am.  Ed.)  216. 

The  question  Is  condnslv^  settled  by  the 
•ame  anUior  whose  text  la  dted  In  support 
of  the  contf  s  position  in  the  opinion  under 
dlscnsslon.  In  the  sIxUl  edition  of  Dantel 
on  Negotiable  Instnunenti,  |  812,  it  is  aald: 


"When  indorsement  is  denied,  the  holder  must 
prove  indors^ent  by  the  oru^inal  payee  in  order 
to  hold  the  presumption  that  he  is  an  innocent 
purchasw." 

And  In  section  1219  It  la  said: 

"A  negotiable  instrument  cannot  be  admitted 
in  evidence  when  its  execution  and  delivery  have 
t)een  denied,  without  proof  of  the  genuineness  of 
the  signatures ;  in  such  case  the  burden  of  proof 
is  on  the  plaintiff  to  prove  that  the  instrument 
was  duly  executed  and  delivered,  and  under  the 
general  issue,  or  a  denial  of  an  indorsement  in 
an  action  by  an  indorsee,  there  must  be  proof 
of  due  indorsement." 

Pendleton  v.  Smissaert  was  rightly  decided, 
but  the  dicta  above  mentioned,  and  upon 
whidi  counsel  for  defendant  in  error  rdles, 
does  not  correctly  state  the  law. 

Oumaer  v.  Sowers,  81  Cola  164,  71  Pac. 
1103,  is  another  case  In  whldi  this  qaestlMi 
was  discussed-  There  the  objection  to  the 
introduction  of  a  note  without  proof  of  the 
signatures  was  not  made  In  apt  time,  so  as  to 
make  the  ruling  on  its  admissltni  reviewable 
In  this  court  The  Judgment  was  properly 
affirmed,  but  in  the  opinion  there  are  some 
statements  which  suppwt  the  position  of  de- 
fendant in  error  in  tbls  case.  Tiiej  were, 
however,  not  necessary  to  the  dedsloi,  were 
dne  to  evident  misapprehension  of  the  au- 
thorities, as  In  the  case  above  dlscosaed,  an4 
should  be  regarded  as  dicta  merely. 

We  are  of  the  opinion  that,  both  on  prin- 
ciple and  authority,  In  a  suit  against  the 
maker  of  a  promissory  note  by  one  claiming 
to  hold  as  an  Indorsee,  where  the  execution 
and  Indorsement  are  put  lu  Issue  by  the  an- 
swer, such  note  1b  not  admissible  in  evidence 
without  proof  of  the  signatures.  There  Is  no 
presumption  that  the  names  on  the  note  were 
written  by  or  under  the  authority  of  the  pef^ 
SODS  whose  signatures  they  purport  to  be. 
There  was  therefore  error  in  overruling  de- 
fendant's objection  to  tlie  admlaedon  of  tlie 
note  in  this  case.  There  being  no  competent 
evldwce  of  plaintiff's  ownership  of  the  note, 
he  was  not  entitled  to  relief. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

GABBERT,  C.  J.,  and  SCOTT,  J.,  concur 
specially.   WHITE, -  J,,  not  partldpatlng. 

GABBERT,  C.  J.  (ooncurrlng  specially). 
It  was  necessary  for  plalntill  to  prove  the 
signature  of  the  maker.  It  was  also  neces- 
sary for  him  to  prove  the  transfer;  but  the 
possession  and  Introduction  of  the  note,  in- 
dorsed by  a  name  identical  with  the  name  of 
the  payee,  would  be  prima  fade  evidence 
that  plaintiff  was  the  owner  In  dne  course. 

BCOTT,  J.,  concurs  with  these  views. 
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FULTON  INV.  CO.  t.  SMITH.    (No.  41BB.) 
(Court  of  Appeals  of  Colorado.   April  12,  1915. 
On  Petition  for  Rehearing,  June  18,  1915.) 

1.  Fraudulent  Conveyances  <&=>274  —  Pre- 
suhftions  and  bubdbn  ot  psoor— volvh- 
tabt  convktance. 

Though  a  conreyance  of  land  waa  volunta- 
ry  and  without  consideration,  Eiud  therefore 
void  ai  against  then  existing  creditors,  It  was 
not  presumptively  fraudulent  or  void  when  at- 
tacked by  a  subsequent  creditor,  and  fraud  in 
fact  and  a  fraudulent  Intent  on  the  part  of 
the  grantor  must  be  shown. 

[Ed.  Note.— For  other  cases,  see  Fcaodolait 
Conveyances,  Cent  Dig.  I  806:  Dee.  Dig.  9=» 
274.] 

2.  Fbaudulent  Conveyances  <^=>274 — Suits 
TO  Set  Aside— Bubdbn  of  Pboop. 

In  a  suit  brought  by  a  subsequent  creditor 
to  set  aside  a  conveyance  on  the  ground  that 
U  waa  made  to  defraud  an  alleged  existing  cred* 
itor,  who  at  the  time  of  the  conveyance  was 
prosecuting  suits  for  torts  against  the  grantor, 
plaintiff  waa  bound  to  prove  the  verity  and  le- 
gality of  such  alleged  creditor's  claims. 

[Ed.  Note.— For  other  cases,  see  FraadnlenC 
Conveyances,  Gait  Dig.  |  806 ;  Dec  Dig. 
274.] 

3.  Etidenob!  «33219— Admissions  — Ssmx- 

HENT. 

Proof  that  such  suits,  which  were  pending 
against  the  grantor's  sons  as  well  as  the  gran- 
tor, were  settled  by  one  of  the  sons  by  the  pay< 
ment  of  $500  without  the  knowledge  or  consent 
of  the  grantor,  was  not  sufficient  evidence  that 
the  claims  were  valid,  as  either  the  grantor  or 
his  son  bad  a  right  to  purchase  his  peace  from 
the  litigation,  and  the  settlement  by  the  son 
was  not  an  admission  by  the  father  that  the 
claim  was  meritorious  or  lawful  as  against  him. 

[Ed.  Note.— For  other  cases,  se«  Evidence, 
Cent  Dig.  fi  762-770;  Dee.  Dig.  ^»21».] 

4.  Afpbai.  and  Bbboe  «=»981— Pbesumptions 
—Findings. 

In  a  subsequent  creditor's  suit  to  set  aside 
an  alleged  fraudulent  conveyaDce.  though  the 
court's  findings  in  favor  of  plaintiff  were  gen- 
eral, it  could  not  be  assumed  that  it  found  that 
the  deed  was  made  in  trust  for  the  grantor, 
where  there  was  no  evidence  to  support  such 
finding. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3T28.  3762-3771;  Dec. 
Dig.  «=»931.] 

5.  Fbaudulent  OoNVEYANOEa  «s3lOO— Gon- 
vbtances  in  Tbusi  iob  Obantob— SnriNa 
Aside. 

Under  Rev.  St  1908,  |  2665,  providing  that 
all  deeds,  conveyances,  transfers,  or  assignments 
of  goods  or  chattels  made  in  trust  for  the  use 
of  the  person  making  them  shall  be  void  as 
against  existing  creditors,  where  land  was  con- 
veyed in  payment  of  corporate  stock,  even 
though  the  stock  was  assl^ed  in  trust  for  the 
grantor,  this  would  not  justify  setting  aside 
the  conveyance  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  351;  Dee.  Dig.  «=» 
109.] 

6.  Fraudulent  Conveyances  «=»298— Suits 
TO  Set  Aside— Sufficiency  of  Evidence. 

The  actual  fraud  necessary  to  support  an 
action  by  a  subsequent  creditor  to  set  aside  a 
voluntary  conveyance  without  consideration 
must  be  bo  clear,  precise,  and  indubitable  as  to 
exclude  the  presumption  of  good  faith. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyance,  Cent.  Dig.  {{  SS&,  847, 
848;  Dec.  Dig.  i©=»298.] 


7.  Appeal  and  EtaoB  ^s»1013  —  Revikw  — 
Questions  or  Fact. 

An  api>ellate  court  is  not  bound  to  suitain 
a  finding  which  is  manifesClr  against  the  weight 
of  the  evidence. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Wr,  Cent.  Dig.  H  80ltO-^^m;  Dee.  «=> 

On  Petition  for  Rehearing. 

8.  Fbauduunt  Oontbtanoes  «B»76— Yolvn- 
TABT  aOHVSTANCN  —  OOHSIDKBATION  —  10- 
8UAN0B  or  COBPOBAn  &TOOK. 

The  issuance  of  the  stock  of  a  corporationt 
in  payment  tor  property  conveyed  to  the  corpo- 
ration is  a  valuable  consideration  tor  such  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  102-196;  Dee.  Die 

«=»7a] 

9.  FHAUDtTiANT  Conveyances  «=b109  —  Ooir- 

TXYANCBB  IN  TBUST  FOB  QbANTOB— CONVET- 

anob  IN  Payment  of  Cobfobatb  Stock. 
In  view  of  Rev.  St  1908,  |  861,  providing 
that  the  directors  of  a  corporation  may  pur- 
chase property  necessary  for  their  business  and 
issue  stock  to  the  amount  of  the  value  thereof 
in  payment  therefor,  the  relation  of  trustee  sad 
cestni  que  trust  exlating  between  a  corporation 
and  a  stockholder  or  the  beneficial  interest 
which  every  stockholder  has  in  the  assets  of  the 
corporation  do  not  per  se  bring  a  stockholder  or 
property  conveyed  by  him  to  Oie  corporation  in 
payment  for  stock  within  section  2665,  invali- 
dating as  against  eredittws  transfiers  of  goods 
and  chattels  in  trust  for  the  trsnsferror  or  with- 
in the  analogoos  comnuHL-law  rnls  as  to  real 
estate. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  851;  Dec.  Dig.  <8=> 
109.] 

10.  Fbaudulent  Conveyances  •=9»208— Con- 

VEYANOBS  IN  TBUST  FOB  GeaNTOB— CONVEY- 
ANCE IN  Payment  of  Oobpobatb  Stock. 
Even  though  the  trust  relation  efbting  be- 
tween a  corporation  and  a  stockholder  would 
invalidate  as  against  existing  creditors  a  con- 
veyance of  land  to  a  corporation  in  payment  of 
stock,  it  would  not  defeat  the  transfer  in  &vor 
of  a  creditor  whose  claims  accrued  after  the 
stock  BO  received  had  been  assigned. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
^vguicea,  Gent  IHg.  H  681,  638;  Dee.  Dig. 

11.  Evidence  e=>Bn  —  Hkabsat^Dbolaka- 

TIONB  OF  ThIBD  PeBSONS. 

Testimony  that  K.  told  a  witness  that  T. 
asked  him  to  negotiate  for  the  settiement  of  cer- 
tain suits  was  incompetent  in  a  suit  to  set 
aside  a  conveyance  by  T.  pending  such  suits  to 
show  that  T.  knew  of  or  consented  to  the  set- 
tlement, where  K.  was  not  shown  to  be  T.*s 
agent  or  representative. 

[Ed.  Note. — For  other  cases,  nee  Evidence 
Cent  Dig.  S{  1174-1192;  Dec.  U:?.  «=*317.] 

12.  Execution  «=>250  —  Sale  —  Amount  or 
Pbopebty  to  be  Sold. 

It  would  be  unconsdonablr  to  sell  under 
execution  property  worth  $20,000  to  satisfy  ■ 
judgment  for  $3,000. 

[£d.  Note. — For  other  cases,  see  EKcution, 
Cent.  Dig.  SS  703-707,  789;  Dec.  Dig.  «=»2503 

13.  Appeal  and  Ebbob  iS=3>714  —  Recobd  — 

HATTBBS  CoNSTFtUnNG. 

The  briefs  are  no  part  of  tlis  tccwd. 
[Ed.  Note.— For  other  cases,  sea  Appeal  sad 
Error,  Cent.  Dig.  i|  2958^-^%;  Dec  Dig.  ^ 
714.] 

Error  to  District  Co  art,  Jeffwsoo  Ooontj; 

H.  S.  Class,  Judge. 
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Actkm  by  Mary  Smith  i«alDBt  ttie  Foltwa 
InTestment  Company.  Judgment  tor  plaia- 
tm,  and  defendant  brings  error.  Rerersed 
and  remanded,  with  dlrecUooB. 

BJdwln  H.  Park,  of  Denver,  for  plaintiff  In 
error.  Gmmp  A  AUen,  of  Denver,  for  de- 
fendant In  error. 

BriMG,  3.  Action  by  Mary  Smith  to  have 
canceled,  aa  fraudulent  and  void,  a  certain 
deed  of  real  property  standing  In  the  name 
of  the  FultOTi  Investment  Company,  plaintiff 
In  error,  and  to  have  the  title  thereto  ad- 
judged to  be  In  William  A.  Trogler,  In  order 
to  subject  It  to  execution  on  a  judgment  In  fa- 
vor of  said  Smith  against  said  Trogler. 

On  the  11th  day  of  April,  1912,  plaintiff 
Smitii  obtained  a  Judgment  in  the  sum  of  $3,- 
000  against  said  Trogler  on  a  cause  of  action 
for  tort  said  to  have  been  committed  on  or 
about  August  9,  1910,  upon  which  an  execu- 
tion, directed  to  the  sheriff  of  Jefferson  coun- 
ty, was  Issued  and  levied  upon  800  acres  of 
land,  with  water  rights,  situate  In  said  coun- 
ty, as  the  property  of  the  Judgment  debtor 
Trogler.  March  10,  1910,  or  more  than  two 
years  before  the  rendition  of  this  Judgment, 
and  about  five  montlis  before  the  tort  upon 
which  it  was  predicated  was  committed,  the 
said  real  estate,  alleged  in  the  complaint 
bereln  to  have  been  worth  $60,000  or  more, 
t<^ther  with  other  pr<^rty,  was  conveyed 
by  Trogler  to  the  Fulton  Investment  Com- 
pany,  and  at  all  times  since  the  record  title 
thereto  has  been  In  said  company.  This  ac- 
.tion  to  have  the  deed  from  Trogler  to  the 
Investment  company  canceled  is  predicated 
on  the  allegation  that  the  conveyance  In 
question  was  purdy  voluntary,  without  con- 
sideration, and  made  with  the  intention  to 
Injure,  delay,  and  defraud  the  grantor's  cred- 
itors, existing  and  subsequent,  especially  one 
A.  J.  Ward,  alleged  to  have  been  an  existing 
credits  at  the  time  of  the  conveyance;  and 
upon  the  further  all^ation  that  the  convey- 
ance was  made  in  trust  for  the  grantor.  By 
the  decree  of  the  court,  the  deed  was  set 
aside,  and  Trogler  was  adjudged  to  be  the 
owner  of  the  property  levied  on. 

[1]  1.  The  plaintiff  was  a  subsequent  cred- 
itor, whether  her  standing  as  such  be  regard- 
ed as  dating  from  the  rendition  of  her  Judg- 
ment,  or  of  the  commission  of  the  tort  (ma- 
Udons  prosecution) ;  therefore,  as  to  plain- 
tiff, the  conveyance,  even  if  voluntary  and 
without  consideration,  and  for  tiiat  reason 
void  as  against  then  existing  creditors  If  at- 
tacked by  them,  i&  not  presumptively  fraudu- 
lent or  void  when  attacked  by  her ;  but  plain- 
tiff must  show,  and  the  court  must  find,  fraud 
in  fact,  and  fraudulent  Intent  on  the  part  of 
the  grantor  of  which  the  plaintiff  may  take 
advantage.  Wallace  v.  Penfleld,  10ft  U.  S. 
260,  1  Sup.  Ct.  216,  27  L.  Ed.  147 ;  Moore  v. 
Page,  111  U.  S.  117,  4  Sup.  Ct  388,  28  L.  Ed. 
373 ;  PhiUlps  v.  Wooster,  36  N.  T.  412 ;  Cat^ 
pcnter  t.  Carpenter's  Ex'rs,  27  N.  J.  Sq.  603; 
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Washington  Nat  Bk.  t.  Beatty»  77  N.  X  Bq. 
252,  76  AU.  442,  140  Am.  St  Rep.  S55.  But 
the  conveyance  was  not  purely  voluntary  or 
without  oonslderatloo.  The  property  was 
conveyed  to  the  Fulton  Investment  Company 
in  consideration  of  the  Issuance  of  Its  cap- 
ital stock.  A  transaction  <A  that  kind  is 
sanctioned  by  statute ;  such  consideration  Is 
a  valuable  consideration.  Homestead  Mining 
Co.  V.  Beynoads,  30  Colo.  330,  335,  70  Pac. 
422.  Under  the  statute,  capital  stock  of  a 
corporation  is  r^arded  as  money  or  Its 
equivalent  Bobinson  v.  Canal  Co.,  2  Oalo. 
App.  17,  27,  29  Paa  750.  Prima  fade,  the 
conveyance  was  bona  fide,  and  for  a  valuable 
and  lawful  consideration.  From  the  time  of 
the  transfer  the  corporation  took,  and  there- 
after maintained,  exdaslTe  possession  of  and 
dominion  over  the  property.  This  was  coo- 
ceded  by  counsel  for  plaintiff  on  the  trial, 
who  stated  tliat  the  only  contention  was  as 
to  the  validity  of  the  trai&fer. 

[2, 3]  There  la  not  a  scintilla  <rf  evidence, 
direct  or  circumstantial,  nor  anything  from 
which  a  legitimate  Inference  oan  be  drawn, 
except  the  mere  fact  of  the  ccnveyance,  that 
the  deed  was  made  for  the  purpose  of  hinder- 
ing, d^aying,  or  demanding  the  plaintiff 
herdn,  or  any  other  person  who  might  snb- 
sequently  become  a  creditor  of  the  grantor, 
nor  that  any  creditor  of,  or  other  person  hav- 
ing claims,  debts,  or  damages  against,  the 
said  grantor,  plaintiff  Included,  was  In  fact 
hindered,  delayed,  or  defrauded  by  reason  of 
such  conveyance.  So  far  as  disclosed  by  the 
recOTd,  Trogler  was  not,  at  the  time  of  said 
conveyance,  indebted  to  any  person  with  the 
exception  of  certain  incumbrances  on  the 
said  property  which  could  not  be  affected  by 
the  conveyance.  Nor  were  there  any  suits 
or  daims  against  him,  except  the  dalms  of 
said  Ward.  At  the  time  of  said  conveyance, 
two  suits  were,  and  for  two  years  had  been, 
pending  In  the  district  court  of  Jefler8<Hi 
county,  in  which  A.  J.  Ward  was  plaintiff 
and  William  A.  Trogler  was  defendant,  bas- 
ed upon  allegations  at  tort  and  demanding 
damages  in  the  sum  oC  f  1S,000.  In  each  of 
those  cases,  answer  was  filed,  denying  liabil- 
ity and  all  material  allegaticms  of  the  com- 
plaint  and  in  one  of  tiiem  Trogler  filed  cross- 
complaint  or  counterclaim  for  fraud  alleged 
to  have  been  practiced  upon  him  by  said 
Ward.  The  pendency  of  those  two  suits  was 
the  basis  of  the  present  action,  so  far  as  con- 
cerned the  existence  of  creditors  who  could 
have  been  hindered,  delayed,  or  defrauded  by 
the  conveyance  from  Trogler  to  the  Fulton 
Investment  Company.  In  one  of  said  sult^ 
for  the  largest  demand,  David  E.  Trogler  and 
John  C.  Trogler,  sons  of  William  A.  Trogler, 
were  eodefendants.  The  evidence  shows  that 
on  or  about  the  1st  day  of  April,  1912,  the 
two  suits  were  settled  In  full  by  David  E. 
Trogler,  by  payment  of  $500,  which  settie- 
ment  and  payment  was  made  while  William 
A.  Trogler  was  absent  from  the  state,  and 
without  his  knowledge  or  consent  There 


Digitized  by  Google 


446 


149  PACIFIC 


BEPORTBR 


(Oolo. 


was  no  other  proof  of  the  verity  or  legality 
of  the  claim  of  aald  Ward  against  Trt^ler, 
and  no  proof  that  the  tort  was  committed 
fts  therein  alleged.  It  Is  settled  law  that, 
whenever  the  rights  of  an  alleged  creditor 
depend  upon  the  existence  of  prior  debts  or 
demands,  he  must  show  that  there  -are  or 
were  such  debts  or  lawful  demands.  Home- 
stead Mining  Co.  v.  Reynolds,  30  Colo.  336, 
70  Pac.  422,  and  eases  there  cited ;  Washing- 
ton Nat  Bk.  V.  Beatty,  supra ;  Bump,  Fraud- 
ulent Conv.  i  297,  and  cases  there  cited.  In 
Washington  Nat  Bfc.  v.  Beatty,  supra,  under 
circumstances  strikingly  stmlUtr  to  those  at 
bar,  the  court  held  that  a  subsequent  cred- 
itor who  attacks  a  conveyance  as  made  in 
fraud  of  a  person,  who  at  l!he  time  of  the 
conveyance  was  claiming  damages  based  on 
the  tort  of  the  grantor,  must  make  l^al 
proof  of  the  verity  and  l^allty  of  said  claim, 
citing  Baker  t.  OUman,  52  Barb.  (N.  Y.)  26. 
With  such  ruling  we  are  In  entire  accord. 
In  Homestead  Mining  Co.  V.  Reynolds,  supra, 
the  court  ruled  that  as  against  the  mining 
company  to  which  Wall  and  Pursel  had  con- 
veyed real  estate,  the  plaintiff  Reynolds,  who 
attacked  the  deed  as  fraudulent  must  prove 
the  existence  of  the  Indebtedness  at  the  time 
of  the  conveyance,  although  such  indebted- 
ness had  been  merged  into  a  Judgment  In  fa- 
vor of  plaintiff  and  against  said  Wall  find 
Porsd.  We  think  there  Is  no  question  that  It 
was  Incnmbfflit  on  plaintiff  herein,  by  compe- 
tent evidence,  to  prove  the  existence  of  a 
lawful  and  valid  claim  on  the  part  of  Ward 
against  Trogler,  and,  falling  so  to  do,  the 
judgment  cannot  be  sustained.  The  fact  that 
David  E.  Trogler  made  settlement  of  the  two 
suite  Is  not  sufficient  Either  he  or  his  fa- 
ther had  a  right  to  purchase  his  peace  from 
such  litigation,  and  the  mere  fact  that  either 
of  them  did  so^  of  Itself,  raises  no  legal  pre- 
sumption that  the  claim  was  Just  or  lawful. 
Nor  can  a  settlement  by  the  son  be  tortured 
Into  an  admission  by  the  father  that  tlie 
dalm  was  meritorious  or  lawful  as  against 
him.  Moreover,  keeping  In  mind  the  fact, 
established  by  the  proof  and  not  disputed, 
that  the  land  was  paid  for  by  stock,  and  the 
stock  assigned  so  that  David  E.  and  John  C. 
Trogler  received  and  held  at  least  $10,000  of 
the  same  in  amount  and  value,  and  that 
those  two  sons  were  codefendants  In  the 
larger  of  the  Ward  suits,  the  assertion  that 
the  father,  with  Intait  to  prevent  the  col- 
lection of  a  Judgment  If  one  should  be  ob- 
tained, would  transfer  his  property  to  his 
sons  and  codefendants,  In  whose  hands  It 
would  be  none  the  less  subject  to  execution 
than  In  his,  is  manifestly  too  absurd  to  be 
credibBe  or  worthy  of  consideration. 

[4, 1]  2.  Althou^  the  flndlugs  of  the  court 
were  general,  and  to  the  effect  that  all  allega- 
tioDB  of  the  complaint  were  sustained,  we 
cannot  assume  that  the  court  found  that  the 
deed  to  the  real  estate  was  made  in  trust 
for  the  grantor,  for  there  to  no  evidence  to 
sapport  Bncb  finding.   There  was  no  such 


reservation  in  the  deed — no  evidence  of  a 
secret  agreement  or  understanding  as  to  the 
real  estate.  The  only  evidence  suggesting  a 
trust  agreement  or  understanding  had  refer- 
ence entirely  to  the  manipulation  of  the  capi- 
tal stock.  After  the  capital  stock  had  been 
Issued  to  Trogler  In  payment  for  the  deed  to 
the  land  mentioned  In  the  complaint  and 
other  property,  real  and  personal,  but  lon^ 
prior  to  the  alleged  tort  he  assigned  to  his 
wife  and  children  all  but  one  share  of  said 
stock.  Upon  receiving  her  stock,  the  wife 
made  an  indorsement  thereof  In  blank,  and 
delivered  it  to  her  son  David  B.  and  left  It, 
with  other  stock  so  assigned.  In  a  safety 
deposit  box  of  which  he  had  all  the  keys,  but 
which  bore  the  name  of  himself  and  Gather. 
The  father,  however,  never  exercised  control 
over  the  box  or  the  stock.  The  wife  died 
December  23,  1911.  One  week  prior  thereto, 
she  assigned  all  her  stock  to  her  children, 
and  the  certificates  theretofore  held  by  ber 
were  canceled  and  the  stock  reissued  in  the 
name  of  the  children.  The  evidence  also 
tends  to  show  that  the  stock  issued  to  the 
children  was,  or  was  understood  to  be,  as- 
signed In  blank  and  deposited  in  like  manner 
as  that  of  the  wife.  The  statute  of  frauds 
provides  that  all  deeds  of  gift  all  convey- 
ances, and  all  transfers  or  assignments,  ver^ 
bal  or  written,  of  goods,  chattels,  or  things 
In  action,  made  In  trust  for  the  use  of  the 
person  making  the  same,  shall  be  void  as 
against  creditors  existing  of  such  person. 
SecUon  2665,  R.  S.  1908.  It  will  be  observeO. 
however,  that  this  section  applies  to  "exist- 
ing" creditors  only,  and  is  limited  to  trans-' 
fers  of  personal  property.  Under  it  there 
Is  no  necessity  of  proving  Intent  to  defraud; 
but  if  the  assignment  Is  shown  to  be  In  trust 
for  the  grantor,  it  is,  as  to  existing  creditors, 
the  same  as  if  no  transfer  had  been  made. 
Upon  the  question  of  whether  there  is  sufl3- 
clent  evidence  to  support  a  finding  that  the 
stock,  or  any  of  it  was  assigned  in  trust  for 
the  grantor,  we  express  no  opinion ;  but  even 
if  It  be  conceded  that  the  evidence  was  suffi- 
cient to  sustain  an  inference  of  a  trust  for 
the  grantor  as  to  the  stock,  that  fact  would 
not  sustain  a  Judgment  setting  aside  the 
conveyance  of  the  real  estate;  but  If  It  were 
possible  to  sustain  this  Judgment  so  as  to 
subject  either  the  real  estate  or  the  capital 
stock  to  execution  for  payment  of  the  Judg- 
ment against  Trogler,  it  would  be  unconscion- 
able, a  reproach  to  the  courts  In  the  admin- 
istration of  Justice,  to  permit  the  sacrifice 
of  800  acres  of  land,  which  plaintiff  herself 
alleges  to  be  worth  $50,000,  to  satls^  an 
execution  for  $3,000,  when,  so  far  as  the 
record  shows,  the  capital  stock  could  be  as 
well  and  readily  subjected  to  execution  as 
could  the  real  estate,  and  In  sufficient  quanti- 
ties only  to  satisfy  the  Judgment  with  costs. 

[S]  We  have  said  that  the  record  contains 
no  competent  evidence,  direct  or  circumstan- 
tial, that  the  deed  was  made  with  actual 
Intent  to  defraud  credltorsb  existing  or  sob- 


Digitized  by  Google 


OoIol)  lui/roN  mv. 

■eqnent;  ezc^  the  mere  faet  tliat  tbe  oon- 
Tejvnce  was  made,  and  tbat  at  ttie  time  It 
was  made  two  sultB  were  pending.  In  neither 
of  which  plaintiff  herein  was  a  party.  There 

iB  no  teetimony  of  Btatemeota  by  Trogler  that 
he  would  make,  or  admissions  that  he  had 
made,  the  deed  to  defeat  such  suits  or  claims. 
On  the  contrary,  there  Is  the  testimony  of  the 
Tn^lers,  father  and  son^  that  the  deed  was 
not  made  with  each  Intent  or  purpose ;  that 
tbe  Ward  claims  were  not  discussed  at  the 
time  of  the  transaction  or  while  It  was  under 
consideration.  The  grantor  testified  that 
the  corporation  was  formed,  and  the  property 
eoDTeyed  to  it  by  him  for  Its  capital  stock, 
under  advice  of  counsel,  because  of  his  ad- 
vanced age  and  his  desire  to  retire  from  the 
active  control  of  business,  and  to  avoid  the 
necessity  of  a  win  and  Its  probate,  and  the 
administration  of  the  estate,  in  the  event  of 
his  death.  These  statements,  both  as  to  the 
purpose  of  the  Incorporation  and  deed  to  It, 
and  that  the  Ward  suits  and  claims  did  not 
indace  It  or  enter  into  the  discussion  of  It, 
were  fuHy  corroborated  by  two  lawyers  who 
had  so  advised  Trogler,  one  of  whom  prepar- 
ed the  articles  of  incoriwratlon.  So  far  as 
disclosed  by  the  evidence,  the  acts  of  Trogler 
were  perfectly  consistent  with  good  faith. 
We  have  often  said  that  proof  of  fraud  In  Its 
odious  sense,  L  e.,  actual,  Intentional  fraud, 
BDch  as  is  here  charged,  and  which  If  true 
amounted  to  a  crime  (sections  1846  and  1847, 
R.  S.  1908),  must  be  strong  and  convincing.  In 
order  to  sustain  a  verdict  or  a  Judgment.  It 
must  not  be  founded  on  mere  suspicion.  Ap- 
plied to  the  facts  of  this  case,  we  think  that 
the  evidence  of  intent  to  defraud  Ward  must 
be  80  dear,  precise,  and  Indubitable  as  to 
exdnde  the  presumpdon  of  good  faltli,  or 
wholly  fall.  D.  &  B.  O.  SuIUvan,  21  Oolo. 
802,  41  Pac.  501. 

IT]  The  finding  of  the  trial  court  Is  so 
manifestly  against  the  weight  of  the  evidence 
that  this  court  is  not  bound  to  sustain  It. 
Thuringer  v.  Trafton  (Sup.)  144  Pac.  886. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  vacate  and  an- 
no! tbe  levy  of  execution  made  on  the  real 
estate  of  d^endant,  and  any  sale  thereunder, 
and  for  further  proceedings  In  conformity 
with  the  views  herein  expressed. 

Reversed  and  rananded: 

On  Betitliffl  for  Rebearing. 

Tbe  statements  made  by  comisel  for  de> 
f^dant  In  error  In  their  petition  tac  rehear- 
ing," and  in  their  printed  brief,  as  well  as 
wal  argument  in  support  thereof,  Indicate  a 
conception  of  the  relws  of  this  conrt  so  dif- 
ferent from  those  expressed  tn  the  opinion  or 
entertained  by  the  conrt,  and  an  understand- 
ing of  the  evidence  so  completely  at  variance 
Willi  the  record,  that  we  feel  constrained  to 
take  some  notice  thereof  in  denying  the  peti- 
tion, proceeding  on  the  assumption  that  coun- 
sel did  not  willfully  distort  the  plain  meaning 
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of  the  opinion,  nor  intentionally  misstate  the 
evidence. 

[t]  1.  We  did  not  hold,  as  counsel  states 
that  the  Supreme  Court,  In  Homestead  Bfin- 
ing  Go.  V.  Reynolds.  30  Colo.  830.  70  Pac  422. 
decided  that  the  issuance  of  capital  stock  in 
payment  fOT  pn^erty  conveyed  to  the  cor- 
poration was  "a  bar  to  an  action  to  tet  aside 
the  conveyance  on  tbe  ground  of  truad.,"  but 
that  It  was  a  valuable  oonslderatton  for  snch 
conr^ance,  and  that  a  sahseiiiient  creditw, 
relying  on  prior  debts  to  Invalidate  the  deed, 
mast  iwove  tbe  existence  ct  sn^  drttts  at  the 
time  of  conveyance. 

3.  It  la  true  tbat  the  complaint  aUeged, 
and  Qw  answer  admitted,  that  tbe  transfer  to 
the  corporatton  was  volantary ;  but  plaintiff 
was  not  satisfied  with  the  admission,  and  pro- 
ceeded to  prove  quite  coiKdualvely  that  It  was 
not  without  a  valuable  consideration.  How- 
ever, oar  dedtdon  is  not  predicated  In  the 
slightest  degree  on  that  distinction.  We  re- 
gard it  as  Immaterial,  as  to  plaintiff,  a  subae- 
Quent  creditor,  In  the  abaence  of  proof  of  ex- 
isting  debts  at  the  time  of  the  conveyance,  or 
of  actual  Intent  thereby  to  defeat  the  jost 
claims  of  crecUtors,  exlsttng  or  sabaeaawt 
Hie  law  holds  oertain  transfers  v<^d  as  to 
creditors,  although  made  In  good  talth,  and 
for  want  of  a  better  term  tbe  term  "construc- 
tive tnvA"  18  otiea  need  as  to  sucb  transfers. 
But  tbe  distinctkm  between  actual.  Intenttoo- 
al  fraud,  and  so-caUed  constmoHvefiaad,  al- 
though not  Important  as  to  existing  cxedlfcors. 
Is  vital  when  snbseaawt  creditors  attempt  to 
set  aside  the  transfer.  Ckwmsel  for  defendant 
in  error  Ignore  ot  xetaao  to  admit  that  dUh 
tincthm. 

[1, 1 0]  8.  We  did  not  hold  that  section  2605, 
R.  S.  1908.  was  applicable  to  this  case.  We 
held  that  it  was  not,  as  tbat  section  m^Uee 
to  personal  property  onl7'  Sppich  v.  Blandir 
aid  (Sup;)  148  Pac.  1086.  We  couddexed  tHe 
analogous  ci»Dmon-Iaw  rule  as  to  real  estate 
that  a  transfw  thereof  to  anotbtfr,  while  the 
benefldal  Interest  Is  retained  by  the  grantor, 
Is  void  as  against  creditors,  to  the  extent  at 
least  of  the  Interest  so  retained,  but  held 
that  it  Is  not  applicable  to  the  instant  case, 
because  there  Is  no  proof  of  tlie  retention  by 
the  gntntor  of  a  beneficial  Interest  In  the  real 
estate.  The  relation  of  trustee  and  cestui 
ane  trust,  ezisthig  between  a  corporatloa 
and  a  sto<&taolder,  or  the  beneficial  interest 
wbldi  every  stockholder  bas  In  tbe  assete  of 
the  corp«atlon,  do  not  per  se  brii«  tbe  stocft- 
holder  or  tbe  property  cmiveyed  by  him  to 
tbe  corporatl<«i  for  stock  within  tbe  contem- 
plation of  tbe  statute  as  to  transfus  of  per- 
sonal property,  or  tbe  common-law  role  as  to 
conveyances  of  real  estate  In  trust  tor  the 
grantor.  To  hold  tbat  It  would  create  that 
relatloa  would  conflict  with  and  nullify  the 
statute.  BectUm  861,  B.B.UK»;  section  9»4, 
M.  S.  1912— as  ooostmad  in  Homestead  U. 
Co.  V.  Reynf^ds,  supra.  Moreover,  mdSi  trost 
relation  would  certainly  not  operate  to 
defeat  the  transfer  In  favor  of  a  creditor 
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whose  claims  accrued  after  the  stock  so  re- 
celved  had  been  assigned.  Neither  the  statute, 
nor  the  rule  mentioned,  Is  founded  on  the 
conception  of  actual  fraud  In  the  transaction, 
but  that  the  owner  of  the  beneficial  interest 
is  the  real  owner  of  the  property.  Of  course, 
If  the  transfer  to  the  corporation  is  a  mere 
subterfuge,  and  thereafter  the  grantor  pos- 
sesses, controls,  and  deals  with  the  property 
as  he  did  before,  the  creditor  Is  not  affected 
thereby.  Such  are  not  the  facta  of  the  In- 
stant case,  as  we  showed  in  the  <^inion. 

4.  Counsel  assert  that  the  statement  in  the 
opinion  that  plaintiff  at  the  trial  conceded 
that  the  Pulton  Investment  Company  main- 
tained exclnslTe  possession  of  and  dominion 
over  the  real  estate  is  not  correct.  That  con- 
cession or  admission  it  made  by  counsel  at 
folio  229  of  the  record. 

[11]  B.  We  find  no  conflict  In  the  evidence 
that  Tn^ler  did  not  know  of  or  consent  to 
the  settlement  made  with  Ward.  The  teatl- 
mony  of  Mrs.  Ward  that  Keltel  told  her  that 
Trogler  asked  him  to  negotiate  for  settlement 
was  objected  to,  was  incompetent,  and  cannot 
create  a  conflict  Keltel  was  not  shown  to 
be  Trogler's  agent  or  representatlTe.  The 
contrary  was  shown.  It  must  be  presumed 
that  the  trial  Judge  did  not  consider  such  In- 
competent testimony.. 

6.  Counsel  ridicule  onr  reference  to  the 
fact  that  David  Trogler  and  Ms  brother,  co- 
defendants  with  their  father  in  the  Ward 
SQits,  were  given  and  retained  $10,000  worth 
of  capital  stock  subject  to  execution  if  Judg- 
ment bad  been  obtained,  as  tending  to  con- 
trovert  the  l^itlmacy  of  an  Inference  that 
the  transfer  was  fraudulent  At  the  risk  of 
giving  occasion  for  further  ridicule,  we  here 
call  attention  to  the  proof  that  Ward  offered 
to  settle  for  $75  (folio  198)  the  claim  upon 
which  he  sued  for  flS,000,  and  that  arbiters 
appointed  at  the  suggesticHi  of  David  Trogler 
fixed  the  damages  at  only  $150,  but  that  W. 
A.  Trogler  denied  all  liability  and  refused  to 
pay  any  thereof  (folio  246  et  seq.).  That  was 
the  alleged  debt,  to  avoid  wbl(di  it  Is  said 
that  Trogler  conveyed  $100,000  wwth  of  prop- 
erty to  the  defendant  company.  Under  this 
evidence  the  suits  savored  of  blackmail,  pre- 
cisely as  Trogler  treated  them. 

[12]  7.  Counsel  say  that  this  court  had  no 
fight  to  assume  that  the  entire  800-acre  tract 
of  land  levied  on  was  sold,  or  that  any  of  It 
was  sold.  It  is  true  the  printed  record  does 
not  disclose  that  fact,  but  it  was  admitted  in 
tills  court  by  counsel  in  his  argument  in  the 
main  case,  and  that  plaintiffs  bad  title 
through  sheriff's  deed.  The  complaint  states 
that  the  entire  tract  was  levied  on  and  had 
been  advertised  for  sale  by  the  sheriff.  The 
decree  of  the  court  annulled  and  set  aside  the 
conveyance  to  the  entire  tract  Counsel  now 
say  that  only  320  acres  were  sold.  It  Is  not 
so  grossly  nnconsdcHiable  to  sell  property 
worth  $20,000,  to  satisfy  a  Judgment  for  $3,- 
000,  as  it  would  be  to  sacrifice  property  worth 


$50,000  for  Gi&t  purpose;  but  we  regard  It 
as  unconscionable  nevertheless.  Plaintiff 
came  Into  a  conrt  of  equity  and  has  not  done 
equity. 

[1 3]  8.  Counsel  object  because  we  say  that 
the  findings  of  the  conrt  were  general  The 
record  so  shows.  It  is  true  that  counsel  in- 
corporated Into  their  brief  what  purports  to 
be  special  findings  of  the  court ;  but  we  do 
not  regard  the  brl^  as  a  part  of  the  recwd. 
any  more  than  we  do  the  large  Ttflnme  of  oih* 
er  matter,  occurring  after  trial,  songtat  to  be 
imported  Into  the  record  for  our  con8ld«a> 
tion.  However,  we  read  and  gave  carefol 
consideration  to  the  alleged  special  findings, 
and  accorded  credit  to  such  thereof  as  we 
believed  were  supported  by  competent  evi- 
dence. 

9.  Counsel  contend  that  W.  A.  Trogler's 
testimony  Is  contrary  to  evidence  given  by 
him  before  the  federal  conrt  There  Is  noth- 
ing in  this  record  to  show  what  his  testimony 
In  the  federal  conrt  was,  and  nothing  to  show 
that  it  conflicts. 

Perceiving  no  reason  for  reopening  tbm 
caaot  the  petition  for  rebearlni  Is  denied. 


CBBIOHTON  et  al.  v.  CAMPBELIi. 

(No.  3753.) 

(Court  of  Appeals  of  Colorado.   April  12, 1915. 
Rehearing  Denied  June  18,  1916.) 

1.  Tbial,  <g=>203  —  IsstT&s  —  Submission  or 
Case — E^vd— Bbbach  of  Contbact. 

Wliere  the  issues  were  formulated  by  both 
parties  with  a  view  solely  of  trying  as  action 
for  damages  for  breach  of  a  contract  to  issue 
certain  corporate  stock  tO  plaintiff,  and  not  for 
the  purpose  of  trying  an  Issue  of  fraud,  except 
as  inadental  to  the  contract,  it  Is  error  tor  tn« 
court,  after  finding  that  the  contract  had  not 
been  proven,  to  deny  a  motion  for  nonsuit  and 
submit  the  case  to  the  jury  on  the  question  of 
fraud  practiced  on  plainnt^  especially  where 
there  was  no  allegaaon  or  proof  of  mlsrepra- 
sentations  made  to,  or  fraud  practiced  on  plain- 
tiff by,  defendants,  or  by  others  with  defendants' 
knowledge  or  connivance,  until  after  the  damag- 
es suffered  by  plaintiff  had  accrued. 

[Ed.  Note— For  other  cases,  see  Trial  Gent 
Dig.  §S  477^79 ;  Dec.  Dig.  «=»203.] 

2.  Thial  ^=3251— InsTBtTcnoNs— Evidence. 

Where,  in  an  action  for  damages  from  Ui« 
fraud  of  third  persons,  the  complaint  alleges 
merely,  with  one  Edlght  exception,  that  the  fraud 
was  committed  and  the  damages  caused  In  1906, 
that  the  individual  defendant  had  no  knowledge 
thereof  until  late  in  1907,  and  there  Is  no  alle- 
gation that  the  acta  were  done  with  the  approv* 
al  of  such  defradant  and  his  codefendants,  and 
that  the  d^endant  corporation  was  not  organis* 
ed  until  late  in  1908,  It  is  error  to  instruct  •that 
the  complaint  makes  an  ieatie  as  to  whether  the 
acts  complained  of  were  done  by  and  with  tbt 
consent  and  approval  of  defendants. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §1  587-595;  Dec.  Dig.  <S»251.] 

3.  Tbial  ^s>250— Insibuctions— ASSDlCFnOll 
or  Fact— PLEykDiKO  and  Pboof. 

Where  there  was  neither  allegation  nor 
proof  that  the  directors  of  a  corporation  borrow- 
ed money  and  gave  a  deed  of  trust  therefor,  an 
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liutractioQ  asHumin?  tliat  ttuty  did  ao  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent. 
Dig.  11  684-586;  Dec.  Dig.  €=»250.] 

4.  Teial  «=> 252— Instructions— Evidbncb— 
"Officee'  ' — Qualification  s. 

Where  It  was  merely  alleged  and  proven 
that  the  by^IawB  of  the  corporation  required 
the  ownerahip  of  1,000  ehares  of  the  stock  as  a 
necessary  qu^ScaCion  for  becoming  an  "officer," 
it  was  error  to  instroct  that  a  person  could  not 
become  a  "director"  withont  being  the  owner  of 
1,000  shares  of  stock ;  a  director  of  a  corpora- 
tion not  being  an  "officer"  thereof. 

[Ed.  Kote.— For  other  caKS,  see  TriaL  Cent 
Dig.  S§  505,  590-612 ;  Dec.  Dig.  ®:=»252. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Officer.] 

5.  COBPORATIONS  *=»282— DiBECTOBS— QUAU- 
FICATIOK— OWNEESHIP  OP  STOCK. 

Where  a  person  is  the  holder  of  sereral 
thousand  shares  of  stock  by  transfer  on  the  cor- 
porate books  and  Issuance  to  him  of  certificates, 
and  it  does  not  appear  that  the  transfer  was 
withont  consideration  or  merely  colorable,  be 
prima  fade  has  a  right  to  vote  the  stock  and 
act  as  director,  though  be  is  merely  a  nominal 
owner  and  the  by-laws  of  the  corporation  re- 
quire that  the  directors  shall  each  own  at  least 
1,000  shares  of  stock. 

[Bd.  Mote.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  llSd-UfH:  Dec  Dig.  «=>282.] 

6.  Tsuj.  «S9292— SuBifiSBiOH  OF  Issvn— Evi- 

DBNCK— COBPOEATB  STOCK. 

In  an  action  for  breach  of  contract  convert- 
ed by  the  court  into  an  action  for  fraud,  it  was 
error  to  submit  to  the  jury  the  issue  whether 
defendant  had  fraudulently  claimed  to  own  cer- 
tain shares  of  stock  purchased  by  him  from  one 
whom  he  knew  to  have  obtained  them  by  fraud- 
ulent representations,  where  the  evidence  show- 
ed that  a  money  judgment  bad  been  rendered  in 
tuvor  of  the  person  originally  defrauded  against 
the  one  from  whom  be  obtained  the  stock ;  the 
presumption  being  that  the  money  judgment  set- 
tled all  issaes  and  left  the  title  of  the  stock 
where  it  then  found  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  505,  596-612;   Decrbig.  €=»252.] 

7.  Trial  «=>251—lNBraucTXONs— Issues. 

Where  few,  if  any.  of  the  matters  alleged 
in  the  complaint  as  to  the  f^od  of  a  third  per- 
son were  material  to  the  cause  of  action,  it  was 
error  to  instruct  that  the  jury  should  find  for 
plaintiff  if  all  of  the  matters  alleged  in  the  com- 
plaint were  done  with  the  knowledge  and  con- 
sent of  defendants  with  intent  to  defraud  plaln- 

tur. 

[Ed.  Note.— ITor  other  eases,  see  TriaL  Cent 
Dig.  «  587-696;  Dec.  Dig,  «=»261.] 

8.  Davaqes  «»216— Mkasdbk  of  Dahaqks— 

InSTBUCTIONS. 

Where,  in  a  damage  case,  a  definite  rule 
for  the  measure  of  damages  can  be  given,  fail- 
ure to  instruct  aa  to  each  rule  is  error. 

[Ed,  Note.— For  other  caaea,  aee  Damages, 
Ceat.  Dig.  H  648-665:  Dec.  Dig.  «=>216.] 

0.  CoBFOBATiONs  «s»78~Stook~Bbeach  of 

CONTBACT—UBABUBS  of  DAHAaES. 

The  measure  of  damages  for  breach  of  a 
contract  to  issue  to  plaintiff  a  certain  number 
of  shares  of  stock  of  a  company  to  be  organiz- 
ed is  the  value  of  such  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig^  U  21»-231,  420-^,  429^4;  Dec. 
Dig.  ♦»78T 

10.  Fraud  *=>59— Sale  of  Corporate  Stock 

— DaICAGES. 

The  measure  of  damages  from  fraud  induc- 
ing the  purchase  of  corporate  stock  is  the  dif- 


ference between  the  actual  valne  of  tiie  atodc 
and  what  it  would  have  been  worth  If  the  rq^ 

resentations  had  been  true. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Oent. 
Dig.  S3  60-62,  04;  Dec  Dig.  «=959.] 

11.  l^OVKB  AHD  CONVEBSIOIT  4»47  — MEAB- 

tiBB  of  Dakaoes— Cobfobatb  Stock— Intbb- 

IST  OP  Stockboldbb. 

The  measure  of  damages  for  the  conversion 
of  corporate  property  is  the  value  of  the  prop- 
erty conTertea;  and  a  stockholder's  interest  m 
sadi  damages  is,  in  proportion  to  his  part, 
measured  by  his  stock  holding  of  the  net  a»- 
Bcts  of  the  corporation  after  all  its  debts  have 
been  paid, 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Oonversion,  Cent  Dig.  SS  2t»>  268,  272;  Dec 
Dig.  «s»47.] 

12.  Tbial  ^a>8S7— IiT8TBt70TioN8— Durr  to 

Follow. 

Where,  In  an  action  for  breach  of  a  eon- 
tract,  converted  by  the  court  into  an  action  for 
fraud,  the  court  instructed  that  the  jury  should 
not  consider  n^otiatioBa  leading  up  to  ^e  mak- 
iog  of  the  contract,  except  as  they  tended  to 
show  fraud,  the  jury  were  bound  by  such  in- 
struction, and  it  was  error  to  treat  the  negotia- 
tions as  equivatent  to  a  contract  giving  plain- 
tiff certain  rli^ta. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  790;  Dec.  Dig.  «=>337.] 

13.  Fbaud  «=s»12— What  Constttutes—Pbou- 
X8B. 

A  representation  which  constitutes  a  prom- 
ise to  do  somethii^  in  the  future  doe*  not  con- 
stitute fraud. 

[Ed.  Note.— For  other  case^  aee  Fraud,  Cent. 
Dig.  S  14 ;  Dec  Dig.  «s>12J 

14.  Fbaud  $=»66— Vebdiot. 

A  verdict  for  plaintiff  for  fraud,  in  which 
defendants  were  not  shown  to  have  participated, 
could  not  be  sustained,  though  it  was  not  in 
apparent  excess  of  plaintiff's  probable  loss,  due 
to  nis  trust  in  the  misrepresentations  of  a  third 
person. 

[Ed,  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S  75 ;  Dec.  Dig.  <t=»66.] 

15.  Appeal  and  Error  «»1170— Ground  fob 
Bbvbbsal— Denial  of  Substantial  Bight 
— Ibbboulab  Pbocbdube. 

A  failure  to  substantially  comply  with  the 
ordinary  procedure  prescribed  by  the  Code  and 
rules  for  making  up  issues  and  the-  conduct  of 
trials  is  the  denial  of  a  substantial  right  such 
aa  entitles  a  party  to  a  reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  40^2,  4006,  4075,  4098, 
4101,  4464,  4540-4545;  Dec  Dig.  «=3ll70.] 

16.  Corporations  €=>78— Sale  of  Stock — In- 

STBDCTIONB  —  AaaiGNMBNT  FOB  BENEFIT  OF 
0BBDIT0B8. 

In  an  action  for  breach  of  a  contract  to 
issue  to  plaintiff  corporate  stock  in  consideration 
of  his  vnthdrawing  ois  objections  to  an  assign- 
ment for  the  benefit  of  creditors,  which  action 
was  converted  by  the  court  into  an  action  for 
fraud,  it  was  not  error  to  instruct  that  for  the 
purposes  of  the  action,  the  assignment  for  the 
benefit  of  creditors  must  be  regarded  as  valid, 
even  though  it  would  have  been  invalid  In  an  ac- 
tion under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  18  219-231,  420-424,  428^434;  Dec 
Dig.  «=»78.] 

Morgan,  J.,  dissenting. 

Appeal  from  District  Court.  El  Faao  Coan- 
ty;  J.  W.  Sbeafor*.  Judge. 

Action  by  Cbarles  B.  Campbell  against  Ba- 
sil B.  Crel|^t<m  and  another.    From  iuAg- 
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ment  for  plaintiff,  defendants  appeal.  Bo- 
versed  and  remanded. 

S&ml.  H.  Kinsley,  Martin  M.  Bums,  Chlnn 
&  Strlckler,  and  J.  A.  Rltter,  all  of  Colorado 
Springs,  for  appellants.  J.  F.  Sanford,  of 
Colorado  Springs,  and  E.  C.  Stlmson  and  J. 
W.'  Sleeper,  both  of  Denver,  for  appeUe& 

KIXG,  J.  Plaintiff  filed  his  compllnlnt, 
demanding  damages  in  the  sum  of  $40,000  al- 
leged to  have  been  sustained  on  account  of 
the  breach  of  a  contract  which  he  alleges 
was  entered  into  by  and  between  himself  and 
Basil  B.  Crelgbton,  one  of  the  appellants 
herein,  defendant  below.  From  a  Judgmrat 
for  $16,550  defendants  appealed. 

The  complaint  is  exceedingly  vdlumlnoua 
and  involved.  That  portion  of  the  complaint 
which  alleges  the  cause  of  action  upon  which 
plaintiff  supposed  he  had  laid  his  right  to 
recover,  and  upon  which  he  tried  the  case 
until  the  court  made  another  issue  for  the 
parties,  the  cause  of  action  which  the  de- 
fendants answered,  and  against  which  they 
made  their  defense,  until  the  court  required 
both  plaintiff  and  defendants  to  proceed  up- 
on  a  theory  which  neither  of  them  had  pro- 
ceeded on,  is  found  in  paragraph  or  subdivi- 
sion 6  of  the  complaint,  beginning  In  the 
seventy-third  folio  thereof.  Practically  all 
the  preceding  allegations  of  the  complaint 
are  nothing  more  than  matters  of  Inducement 
leading  up  to  and  introducing  the  real  cause 
of  action,  and  explaining  the  reasons  which 
led  to  the  making  of  and  entering  into  the 
alleged  agreement  stated  in  subdivision  6. 
The  cause  of  action  as  set  forth  in  said  sub- 
division is,  in  substance,  that,  in  consld«a- 
tlon  of  the  promise  of  the  plalntlfC  herein  to 
refealn  from  prosecuting  a  suit  whldi  he  had 
theretofore  commmced  in  the  district  court 
of  El  Paso  county  C^o.  8422),  and  to  refrain 
from  pressing  his  (Ajecticms  to  a  certain  as- 
dgnment  made  by  the  Hanitou  Battling  Oom- 
pany  for  the  benefit  of  credltora  of  said  com- 
pany, and  to  the  claims  filed  against  said 
company  In  uld  assignment  proceedings,  the 
said  Cr^^ton  agreed  to  purchase  the  prop- 
erty at  assignee's  sale;  to  immediately  be- 
gin, and  complete,  a  bathhouse,  to  cost  not 
less  than  $30,000  on  property  belonging  to 
said  company,  and  thereafter  convey  the  said 
property  to  a  company  to  be  organized  by 
CrelghtoD,  with  a  capital  stock  nf  260,000 
fiSiares  ot  $1  each,  and  that  be  would  Issue  or 
cause  to  be  issued  to  plaintiff  30,000  shares 
of  ttke  stodc  of  said  company  to  be  organis- 
ed, and  do  and  perform  certain  other  acta 
folly  set  out  and  alleged  In  the  complaint; 
that  plaintiff  had  kept  and  performed,  or 
was  ready  to  keep  and  perform,  the  contract 
on  his  part ;  that  Crelgbton  liad  caused  the 
said  cmnpany  to  be  organized,  conveyed  to 
It  all  the  fffoperty  mentioned  in  the  agree- 
ment, had  secured,  or  had  control  of,  the 
capital  stock,  but  &lled  and  refused  to  !»- 
■ne  any  there<^  to  the  plaintiff,  and  in  other 


respects  failed  to  comply  with  the  terms  of 
the  contract'  on  bis  part,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $40,000.  The 
prayer  was  for  judgment  in  that  sum,  and 
that  It  be  made  a  lien  on  all  the  property  of 
the  Manitou  Bathing  Company  and  of  the  new 
company  (the  Manitou  Mineral  Springs  Bath- 
ing Company),  to  which  the  pr(^>erty  of  the 
old  company,  purchased  at  the  assignee's 
sale,  had  be^  ccmveyed. 

The  matters  of  inducement  alleged  were,  in 
substance  that  In  1906  the  Manitou  Battling 
Company,  a  corporation,  was  organized  with 
a  capital  stodt  of  $110,000;  Uiat  the  by- 
laws provided,  as  a  qualification  for  each 
person  elected  as  an  officer  of  the  company, 
that  he  should  hold  at  least  1,000  shares  of 
stock  In  the  company,  and  that  no  4^&cer 
should  be  paid  a  salary  until  the  company 
should  be  on  a  paying  basis ;  that  the  liidd»t- 
edness  of  the  company  should  at  no  time  ex- 
ceed $16,000,  and  that  a  vote  of  the  majority 
of  the  capital  stock  shocQd  be  ne^ssary  to 
authorize  a  mortgage  or  Incnmbrance  of  tin 
proper^;  that  In  the  sammer  of  1906,  ma 
Daniel  N.  HitdicoCk,  an  acting  director,  and 
the  president  and  manager  of  the  said  cfHU- 
pany,  falsely  represented  to  the  plaintiff  that 
the  Manitou  Bathing  Company  was  then  the 
owner  of  a  laige  amount  of  real  estate  at 
Manitou,  Colo.,  fully  paid  for  and  free  of 
incumbrance,  ot  the  value  of  $50,000,  which 
had  been  conveyed  to  the  company  by  said 
Hitchcock  in  consideration  of  the  issuance  to 
him  of  66,000  shares  of  the  capital  etcKlk  of 
said  company;  that  the  remaining  64,000 
shares  had  been  set  aside  as  treasury  stock* 
to  be  sold  at  par  Uxt  the  erection  and  equip- 
ment of  a  bathhouse  upon  a  part  of  said  real 
estate;  that  upon  falUi  in  these  representa- 
Uons,  plaintiff  paid  to  said  Hitchcock  $21.- 
200  for  21,200  shares  of  said  treasury  stock; 
that  the  said  real  estate  had  not.  In  tftct, 
been  fully  paid  for,  bnt  that  much  ctf  the 
money  received  from  plaintiff  was  used  for 
paying  for  said  real  estate  Instead  of  bting 
utilized  for  the  building  of  a  bathhouse;  that 
from  the  7th  day  of  Angust,  1906,  until  tbe 
7th  day  of  August,  1907,  Campbell  and  said 
Hitchcodt  constituted  two  of  the  board  of 
three  dlrectcos ;  that  on  August  6, 1007,  plain- 
tiff, defendant  Crelghton,  and  one  A.  M. 
Daggett,  were  elected  a  board  <tf  directors, 
and  that  on  and  after  Angnst  6,  1907,  the 
defendant  Gr^ghton  had  knowledge  of  all 
the  mlsreiiresentaUfHis,  deceit  and  fraud  Al- 
leged to  have  been  made  and  practiced  by 
Hitchcock  to  and  uptm  the  plaintiff;  that 
ttia  said  Creighttm  was  not  at  any  time  the 
owner  ot  to  exceed  220  shares  <^  stock  In 
said  compaiv ;  that  said  Hitchcod:  never  In 
tact  paid  for  the  66,000  shares  ot  stock,  or 
any  part  thereof,  issued  to  blm  In  cmuldera- 
tion  of  the  transfer  of  said  real  estate ;  that 
on  the  10th  day  of  September,  1906,  tbe  said 
Hit<Acodc  and  one  Stauffer,  as  d^ecfews,  vot- 
ed to  borrow  $1,600,  and  gave  a  tmst  deed  of 
the  company  on  Cbe  ccanpanr  ntl  esUte  to 
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secure  the  loan,  over  tfae  protest  of  the  plain- 
tiff, and  without  authority  of  a  vote  of  a 
majority  of  the  capital  stock;  that  on  or 
about  the  ISth  day  of  October,  1906,  Camp- 
bell's wife,  as  a  stockholder  of  said  company, 
broosht  salt  In  the  district  court  <»  behalf 
of  herself  and  others  similarly  situated, 
against  the  said  Hltdicock  and  the  Manltou 
Batfaln£  Company,  and  the  said  Stauffer  as 
director,  in  which  snlt  the  Manltou  Bathing 
Company  was  made  defendant  In  order  to 
protect  the  rights  of  the  company  and  stock- 
holders, and  because  the  company  refused  to 
bring  the  action;  that  in  said  suit  all  the 
representations  and  fraud  perpetrated  on  the 
plaintiff  by  said  Hitchcock  as  set  forth  In 
this  complaint  were  set  forth,  all  of  which 
matters,  it  Is  said,  were  fully  known  to  de- 
fendant Crelgbton  on  and  after  the  6th  day 
of  August,  1907 ;  that  said  snlt  proceeded  to 
final  judgment,  and  on  the  25th  day  of  Jan- 
nary,  1908,  resulted  In  a  judgment  against 
the  said  Hitchcock,  lu  favor  of  the  Manltou 
Bathing  Company,  In  the  sum  of  $24,308.tS9 ; 
that  on  the  Slst  day  of  March,  1908,  defend- 
ant Crelghton  and  said  Daggett,  assuming  to 
act  as  directors  of  the  company,  made  an  as- 
signment of  the  company's  pnnwrty  for  the 
benefit  of  its  creditor  to  one  T.  J.  Sandford 
as  assignee,  in  wmch  they  claimed  the  total 
assets  of  the  company  were  $15,305.10,  and 
the  total  llablimes  918,593.18. 

Extended  allegations  are  tbea  made  for 
the  purpose  of  showing  that  the  assignment 
proceedings  were  not  valid,  and  that  claims 
were  filed,  and  allowed  by  the  court,  with 
the  knowledge  and  c«mlvance  of  said  Grelgb- 
too,  that  ought  not  to  have  been  allowed ; 
that  while  the  said  assignment  proceedings 
were  pending  and  undetermined,  plaintiff 
herein  began  a  suit  in  the  district  court,  be- 
inc  No.  8422,  against  the  said  Crelghton, 
Sandford,  the  o4d  company,  and  others,  In 
wtaldt  all  the  things  In  the  Instant  case  ex- 
cept those  set  out  cMcemlng  the  agreement 
were  alleged,  and  which  asked  for  an  Injunc- 
tion restraining  tbe  allowance  of  the  claims 
by  the  assignee,  and  to  restrain  the  assignee 
from  further  acting,  and  alleged  that  sum- 
monses In  said  suit  were  served  on  Crelghton, 
Sandftn^,  and  other  defendants.  In  August, 
1908. 

We  have  not  undertaken  to  state  In  detail 
every  allegation  of  the  matters  of  Induce- 
BoeDt,  but.  In  substance,  suflleient  for  our 
present  purpose  to  show  the  nature  of  the  al- 
legations, and  bring  the  statement  of  the 
pleadings  up  to  subdivision  6,  which  pleads 
tbe  alleged  agreement,  upon  which  this  suit 
is  predicated. 

The  defendants*  answer  put  in  issue  the 
misrepresentations  alleged  to  have  been  made 
by  HltchooGk,  and  denied  that  Crelghton 
bad  knowledge  thereof;  admitted  the  assign- 
ment and  denied  Its  Invalidity ;  admitted,  or 
alleged,  the  sale  of  the  property  thereunder 
by  the  assigDee  for  the  pnrpoae  of  paying  the 
claims  wUch  had  beeax  allowed  by  tbe  courti 


the  purchase  of  said  property  at  assignee 
sale  by  or  for  the  defendant  Crelghton ;  the 
payment  or  settlement  by  Crelghton  of  the 
company's  debts  out  of  the  purchase  price 
for  which  the  property  was  bid  In;  the  or- 
ganization of  the  defendant  the  Manltou 
Mineral  Springs  Bathing  Company ;  the 
transfer  by  Crelghton,  or  his  trustee,  to  tbe 
last-named  company  of  all  property  purchas- 
ed at  the  assignee's  sale  for  the  stock  of  the 
new  company;  denied  the  agreement  alleged 
in  subdivision  6,  as  well  as  all  the  represen- 
tations alleged  to  have  been  made  by  him 
constituting  or  leading  up  to  said  agreement. 

After  plaintiff  had  introduced  his  evidence 
on  the  matters  of  Inducement,  and  to  support 
his  cause  of  action  on  the  agreement,  and 
rested  his  case,  defendants  moved  for  a  non- 
suit, whereupon  the  court  held  that  plaintiff 
had  failed  to  prove  the  agreement,  and  that, 
In  fact,  the  evidence  showed  the  alleged 
agreement  had  not  been  made,  but  denied  the 
motlMi  for  nonsuit,  and,  over  the  protest  of 
both  plaintiff  and  defendants,  required  the 
trial  to  proceed  upon  the  issues  whldi  the 
court  said  were  formed  upon  the  allegations 
of  fraud  committed  by  Hitchcock,  and 
Creighton's  knowledge  thereof,  and  stated 
that'  the  jury  would  be  Instructed  that  the 
alleged  contract  had  not  been  proven,  and 
that  the  Jury  would  not  be  allowed  to  take 
Into  consideration — 

"any  evidence  of  the  negotlatlpnB  looking  toward 
the  makiDg  of  a  contract  as  allied  in  the  com- 
plaint, except  for  tbe  purpose  of  such  light,  if 
any,  as  it  may  throw  upon  the  knowledge  pos- 
sessed by  the  defendants,  or  either  of  them,  of 
matters  preceding  tbe  time  that  it  was  alleged 
said  contract  was  entered  into." 

[1]  In  our  (^nlon,  the  oonrt  erred  In  re- 
fusing to  grant  defendants'  motlcm  for  non- 
suit after  holding  that  the  agreement  sued 
on  had  not  been  proven.  It  Is  fdear  that 
the  Issues  had  not  been  formulated  by  either 
party  for  the  purpose  Of  trying  the  case  up- 
on an  issue  of  fraud,  except  as  Incidental  to 
the  agreement  We  think  the  defendants 
did  not  waive  tbe  right  to  object  to  the  trial 
upon  sudi  issues.  If  the  complaint,  except 
upon  the  agreement,  may  be  held  to  state 
any  cause  of  action  as  against  the  defend- 
ants upon  which  any  Judgment  could  be 
predicated,  we  think  It  does  not  state  a  cause 
of  action  upon  which  a  personal  money  judg- 
ment against  the  defendants,  or  either  of 
them,  upon  the  grounds  of  fraud  alleged  in 
the  complaint,  can  be  sustained.  The  Issues 
were  not  submitted  to  the  Jury  for  deter* 
mination  upon  any  otber  ground  than  that 
of  fraud  consisting  of  misrepresentations 
and  deceit.  Tbe  latter  conclusion  is  made 
plain  by  the  Instmctlons,  particularly  In- 
structlon  No.  6,  defining  fraud  as  used  In 
this  case;  There  Is  no  allegation  and  no 
proof  of  any  misrepresentations  made  to  the 
plaintiff  by  either  of  the  defendants  In  this 
case,  and  no  proof  of  any  misrepresentations 
made  to  or  fraud  practiced  upon  the  piaintUT 
by  said  Bitclicodc  or  the  Manltou  Bathlns 
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Company  with  tha  knowledge,  consent,  or 
connivance  of  tbe  defendants,  or  either  of 
them,  at  or  prior  to  the  time  the  same  were 
made,  nor  of  which  they  had  Imowledge  un- 
til long  after  the  time  that  any  damage  suf- 
fered by  plaintiff  by  reason  of  the  misrepre- 
sentatlons,  fraud,  or  deceit  alleged  to  have 
been  practiced  by  Hitchcock  bad  accrued. 

[2]  But  if  the  complaint  be  treated  as 
sufficient  as  a  cause  of  action  for  fraud,  nev- 
ertheless It  appears  that  instructions  given 
over  the  objections  of  the  appellants  are  so 
prejudicially  erroneous  as  to  require  rever- 
sal. The  first  instruction,  which  purported  to 
state  at  length  the  Issues  made  by  the  com- 
plaint, concludes  by  BtatiDg,  aa  one  of  the  al- 
legations thereof: 

"That  all  of  the  foregoing  matters  and  things 
were  done  by  and  with  the  knowledge  and  con- 
sent and  approval  of  said  Creighton  and  the 
said  company  for  the  purpose  and  with  the  in- 
tent to  oefraud  the  said  plaintiff,  and  in  fur> 
therance  of  tbe  false  and  fraudulent  representa- 
tions made  to  said  plaintiff  by  the  said  Hitch- 
cock, and  in  furtherance  of  the  fraud  -alleiEed 
by  the  plaintiff  to  have  been  practiced  upon  mm 
by  the  said  Hitchcock." 

The  sentence  quoted  is  incorrect  and  er- 
xoneous  in  this:  The  matters  charged  in  the 
complaint  as  .having  been  done  by  Hitchcock 
were  done  in  the  year  1906.  The  defendant 
company  was  not  organized  until  late  in 
1908.  There  is  no  aUegation  in  the  conqpLalnt 
that  such  matters  and  things  were  done  with 
the  consent  of  defendant  Creighton,  nor  that 
he  had  knowledge  thereof  until  on  and  after 
August  6,  1907,  and  no  allegation  that  they 
were  done  with  bis  approval  or  that  of  his 
codefendant  There  Is  no  allegation  In  the 
complaint  that  tbe  matters  and  things  alleg- 
ed to  bare  been  represented  by  defendant 
Creighton  were  false,  nor  that  his  acts  were 
done  for  tbe  purpose  or  with  the  Intent  of 
defrauding  the  plaintiff,  nor  that  they  were 
made  or  done  In  furtherance  of  the  false  and 
fraudulent  representations  made  to  plaintiff 
by  said  Hitchcock,  nor  in  furtherance  of  tbe 
fraud  alleged  by  the  plaintiff  to  have  been 
practiced  upon  him  by  Hitchcock.  One  ex- 
ception may  be  noted:  It  Is  alleged  that  de- 
fendant Creighton  caused  certain  capital 
stock  to  be  transferred  to  him  for  the  pur- 
pose of  defrauding  plaintiff  of  any  claims  or 
demands  plaintiff  might  have  against  said 
Hitchcock  or  the  Manltou  Battling  Compa- 
ny. But  there  is  neither  allegation  nor  proof 
that  it  accomidlshed  that  purpose,  nor  Is 
there  any  prayer  that  such  transfer  be  set 
aside  or  held  invalid.  This  is  not  a  suit 
against  Hitchcock  or  the  Manltou  Bathing 
Company,  nor  in  aid  of  a  suit  against  them. 
Such  a  misstatement  of  the  allegations  of  the 
ooniplalnt  could  not  be  otherwise  than  prej- 
udicial to  the  defendants.  The  seventh  In- 
struction, after  instructing  the  jury  that  the 
evidence  failed  to  prove  tbe  agreement  sued 
uptm,  further  Instructed  them  that  the  evi- 
dence introduced  relative  to  neffotiatioM 
looking  toward  the  making  at  the  agreement 
u  alleged-^ 


"may  be  taken  Into  consideration  \rf  yoa  solely 
and  only  for  the  purpose  of  such  ligbt^  if  any, 
as  It  may  throw  upon  the  aUeged  acts  and  do- 
ings of  the  defendnits,  or  either  of  them.  oReff- 
ed  bv  the  plaintiff  to  have  6<e»  dona  for  the 
purpose  of  defrauaing  hint." 

That  portion  of  the  instruction  italirised 
continues  and  accentuates  the  error  noted  in 
Instruction  Na  1,  as  it  erroneously  assumes 
that,  with  tbe  one  exception  noted,  there 
were  any  allegations  of  any  acts  done  by 
defendants,  or  eitlier  of  them,  for  the  pur- 
pose of  defrauding  the  plaintiff.  Further  at- 
tention will  be  called  to  this  instruction  la^ 
er  in  this  opinion. 

[3]  By  instruction  9  the  Jury  were  instruct- 
ed that  if  they  b^eved  an  omnibus  list  of 
things  assumed  to  be  alleged  in  the  com- 
plaint, and  that  tbe  plaintiff  was  damaged 
thereby,  they  should  find  against  the  defend- 
ants. Among  said  matters  are  the  fidlowlng: 

"That  the  said  directors,  including  the  said 
Creighton,  borrowed  |1,500  and  gave  a  truat 
deed  to  secure  tbe  same  upon  a  port  of  tbe  said 
real  estate  of  said  Manltou  Bathing  Company  " 
etc 

[4,  II  Then  Is  neither  allegation  nor  protrf 
that  the  directors,  Indadlng  Or^g^tMi,  bor^ 
rowed  BaM  money  or  gave  a  tmst  deed 
therefbr ;  In  flact,  botb  all^tlon  and  proof 
are  that  the  money  was  borrowed  and  the 
traat  deed  giT«i  long  before  Czelgbton  be- 
came a  dlrectw.  An  Inatmctlon  that  implied* 
ly  assumes  the  existence  of  evidence  which 
was  not  given  is  nroneoos.  Bowling  t. 
Chambars,  20  OdIo.  App.  118, 122, 77  Pac.  Id ; 
Fisk  T.  Oreeley  Elec.  Lt  Ca,  3  Oolo.  App. 
319,  324,  88  Pac  70.  Another: 

"That  at  said  time  [August  6,  1907],  or  at 
any  time,  the  said  Creighton  was  not  the  owner 
of  as  many  as  1,000  shares  of  stock  in  -  tb< 
said  Maniton  Bathing  Company,  and  that  be 
could  not  become  a  director  thereof  ander  the 
by-laws  of  said  company  without  being  the  own- 
er of  at  least  1,000  shares  of  stock  in  said  ccna- 
pany." 

There  is  no  allegation  In  the  complaint, 
nor  proof,  that  under  the  by-laws  tbe  ownep- 
slilp  of  1,000  shares  of  stock  was  a  necessary 
qualification  for  becoming  a  director.  Ttie 
allegation  was  that  tbe  ownership  of  1,000 
shares  of  stock  was  a  necessary  qualiflcatlon 
for  becoming  an  officer.  Wtiile  the  position 
of  director  of  a  private  corporation  is  some- 
times spoken  of  In  a  general  way  aa  an 
"office,"  the  statute  clearly  distinguishes  be* 
tween  directors  who  are  elected  by  the  stodE- 
holdera  and  officers  of  the  corporation  who 
are  elected  or  appointed  by  the  dlrectonL 
Of  such  officers,  the  only  one  required  by 
statute  to  be  a  director  is  the  president  The 
evidence  does  not  disclose  that  the  by-laws 
made  any  like  qualification  as  to  a  mere 
director,  nor  that  the  defendant  Creighton 
held  the  office  of  president  of  tbe  Hanltoa 
Bathing  Company,  or  acted  as  president,  or 
any  other  officer,  in  tbe  transactliHis  alleged 
to  have  resulted  in  damage  to  the  plaintiff. 
But  if  we  concede  that  the  allegatlMis  in* 
eluded  this  quallflcaticHi  for  a  mere  director, 
the  proof  here  shows  that  from  and  after 
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FdnnoTT  7,  19(^  Crei^ton  Was  bolder  of 
66.220  duxes  of  stock  by  transfer  on  the 
ctffporate  books  uid  lasnance  to  blm  of  tlu 
oertlflcateB.  It  does  not  appear  that  the 
transfer  to  him  was  wlthont  consideration, 
nor  merely  colorable.  Therefore,  prima  fade, 
be  bad  the  rlsht  to  TOte  the  stock  and  act 
as  director,  even  tbongb  be  was  a  mer^ 
nombua  owner.  State  t.  Leete,  16  Not.  2fi ; 
Re  Arsns  Printing  Co.,  1  N.  D.  484.  4S  N.  W. 
347,  12  L.  B.  A.  781,  766»  26  Am.  St 
639.  The  prima  fiide  showing  was  not  orer^ 
oome  by  the  evidence. 

[•]  As  a  part  of  said  InstroctJon  9,  the 
Jury  were  also  told  that  it  they  believed  the 
defendant  Crelghton  claimed  to  be  the  owner 
ctf  said  56.000  shares  of  stock  of  the  Manltou 
1»fitblpg  Company,  Issued  to  Hitchoock  under 
certificates  1  and  2,  and  that  at  the  time  of 
the  transfer  to  Cre^ton  of  said  shares  be 
knew  that  tbo  stock  had  not  been  paid  for 
try  said  HltclKodc,  and  also  knew,  when  he 
purchased  the  same,  of  the  alleged  fraudu- 
lent representations  made  to  and  perpetrated 
upon  the  ^intlff  by  said  Hitchcock  and  the 
Manltou  Bathing  Company,  such  claim  of 
ownerAlp  by  Crelghton  would  be  evldooce 
of  fraud.  It  Is  not  alleged  nor  prorai  that 
Hitchcock  did  not  cause  the  real  estate  to  be 
conveyed  to  the  company  before  be  assigned 
the  stock,  or  It  came  into  the  hands  of 
Cr^^ton.  The  evldenoe  shows  that  when 
Grelghton  was  first  elected  director  hr  the 
use  of  that  stock.  It  was  voted  by  hJs  as- 
signor, the  assignee  of  said  Hitchcock,  and 
that  at  the  time  be  daimed  to  be  the  owner 
thereof  and  voted  it.  it  bad  been  duly  as- 
signed and  issued  to  him.  Furthermore,  the 
complaint  allies,  and  the  evidence  shows, 
that  another  suit,  to  wit,  suit  Ma  SOMt  bad 
been  prosecuted  in  the  same  court,  In  which 
the  parties  to  this  suit,  or  tbelr  privies, 
were  parties,  and  in  which  the  allegaUons 
va«  the  same  as  tiie  allegations  made  in 
this  suit  rdatlve  to  the  treasury  stock  and 
also  to  said  56,000  shares  of  stock,  and  In 
which  one  of  the  issues  made  was  that  said 
06,000  shares  had  not  hem  paid  for  by  Hitch- 
cock, and  was  Invalid,  and  that  Hitchcock's 
assignment  thereof  was  also  Invalid.  The 
evidence  shows  that  after  full  trial.  Judg- 
ment was  rwidered  against  said  Hitchcock 
for  (24.000.  to  be  paid  ,to  said  tbe  Manitou 
Bathing  Company,  on  an  accounting  for  the 
stock  as  well  as  other  funds,  but  which  did 
not  purport  to  invalidate  the  original  Issue 
nor  tbe  subsequent  assignment  of  said  stock, 
nor  enjoin  tbe  transfer  thereof.  Therefore, 
In  the  present  state  of  the  record,  tbe  pre- 
sumption must  be  indulged  that  tiie  money 
judgment  settled  all  Issues,  lucludlng  tbe 
prayer  for  permanent  Injunction,  and  left 
the  stock  outatanding  In  the  hands  of  Hitch- 
cock's assignees,  Including  Cr^hton,  valid, 
at  least  to  the  extent  that  such  assignees  had 
tbe  right  to  vote  the  stodk.  In  the  oondltlon 
of  tbe  plotting  and  proof,  tbe  submission  of 
that  question  to  the  jury  was  error. 


Uoreover,  although  pbUntttT  was  a  direc- 
tor, he  did  not,  at  any  time,  object  to  Crelgh- 
ton's  acting  as  dlrectw  or  officer  on  Uie 
ground  that  he  was  not  qualified  by  tbe 
amount  ot  his  stockholding.  Is  he  not  now 
estopped  from  ob^ecUng  on  that  ground? 
Cook,  Stock  *  Stockholders,  i  528,  p.  851. 

[f]  Again,  tbe  jury  vrere  Instructed  that  if 
th^  Mieved  that  "all  of  tbe  f  wegoing  mat- 
ters and  things."  bdng  all  the  matters  and 
things  assumed  to  have  been  set  forth  in  tbe 
complaint,  were  done  by  or  with  "the  knowl- 
ed^  and  consent  of  tbe  said  Crelghton  and 
tbe  said  company,  and  with  the  Intent  to  de- 
fraud the  said  plaintiff,  cmd  in  furtherance  of 
the  false  and  fraudulent  representations 
made  to  plaintiff  by  said  Hitchcock  and  tbe 
Manltou  Bathing  Company,  If  any  were  made, 
and  In  furtherance  of  the  frand  alleged  to 
liave  been  practiced  upon  him  by  the  said 
Hltcbooek  and  Bathing  Company.  If  any  there 
was,"  etc.,  they  should  find  for  the  i^laintlff. 
For  reasons  already  given,  this  portion  of  tbe 
instructltm  of  Itself  would  be  qutte  suffldent 
to  xeqidre  a  reversal.  We  doubt  wbeOier 
maiv.  If  any,  of  tbe  matters  alleged  as  the 
fraud  of  Hlteboodc  are  material  or  competent 
to  sustain  the  cause  of  action  agslnst  defend- 
ants iQMm  which  judgment  was  rendered. 

[1-11]  Wo  think  tbe  court  committed  error 
In  giving  lnstructl<m  10^  in  ttut  It  did  not 
give  tbe  proper  measure,  or  any  measure,  of 
damages.  That  Instruction  la  as  t(Alows: 

"If  you  find  for  the  plaintiff,  yon  will  assess 
bis  damages  at  such  sum  as  you  may  find  has 
been  proven  by  the  evidence,  so  as  to  fully  com- 
pensate him  for  the  damage  sustained,  and  no 
more,  and  not  In  any  event  to  exceed  the  sum  of 
*40,000." 

nie  law  seems  to  be  settted  in  this  jurisdic- 
tion that  in  casM  of  this  diaracter,  where  a 
definite  rule  fOr  the  measure  of  damages  can 
be  given.  It  is  error  in  the  court  not  to  in- 
struct the  jury  as  to  snCh  rule.  Mustang 
Res.  Co.  T.  Hlssman,  40  Colo.  808.  112  Pac. 
800;  Colo.  Spgs.  Co.  v.  Albrecht,  22  Colo. 
Atv.  201,  123  Pac  857.  In  tbe  complicated 
and  oonfused  state  of  tbe  pleadli^  and  rec- 
ord. It  Is  argued  that  three  causes  of  action 
are  Included  In  one  count  of  the  complaint, 
namely:  (1>  An  action  for  breach  of  express 
contract;  (2)  an  actlmi  for  damages  for  frand 
and  deceit  practiced  by  Hltcbcock  on  the 
plaintiff,  ot  which  defendants  had  lulowled^e; 
(S)  conversion  of  plaintiff's  property  by  de- 
fendants. Under  the  first  cause  of  action  it 
is  dear  that  the  measure  of  damages  would 
be  the  value  of  the  capital  stock  in  the  new 
company,  which  plaintiff  alleges  he  was  to  re- 
ceive under  the  contract  Under  the  second 
cause  of  action,  the  measure  of  damages 
would  seem  to  be  tbe  dlffer^ce  between  the 
actual  value  of  tbe  stock  and  what  it  would 
have  been  worth  If  the  representations  made 
by  Hitdicodk  bad  been  true.  Oiliompson, 
Corp.  (2d  Ed.)  Y<A.  1.  p.  700,  and  cases  dted ; 
Smith,  Law  of  Fraud,  |  299;  Van  de  Wlele 
v.  Gai-bade,  60  Or.  587,  120  Pac.  752.  Under 
tbe  third  cause  of  action,  the  measure  of 
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damages  would  be  the  value  of  the  pn^rty 
converted  by  tbe  defendants ;  bnt  In  tbls  case 
the  property  alleged  to  have  been  converted 
was  tbe  property  of  the  Mantton  Bathing 
Company,  In  which  the  plaintiff  was  a  stock- 
holder. Hie  value  of  plaintiff's  interest 
therein  would  be  the  value  of  his  proportion 
(measured  by  his  stockholding)  of  the  net  as- 
sets of  the  Manitou  Bathing  Company  after 
all  Its  debts  bad  been  paid.  These  conten- 
tions make  manifest  the  necessity  for  instruc- 
tion as  to  measure  of  damages.  If  we  were 
to  concede — which  we  do  not — that  the  evi- 
dence was  sufficient  to  justify  instructions  as 
to  measure  of  damages  on  tbe  last  two.  causes 
of  action,  nevertheless  no  rule  for  the  meas- 
ure of  damages  having  been  given,  but  the 
Jury  left  to  determine  the  limits  of  compensa- 
tion from  conjecture,  without  reference  to 
legal  rules,  the  verdict  cannot  be  sustained. 

[12,  IS]  Attention  has  been  called  to  In- 
stractlon  No.  7,  under  which  the  Jury  were 
not  permitted,  to  consider  the  negotiations 
looking  toward  the  making  of  the  agreement 
alleged  in  the  complaint,  except  for  tbe  pur- 
pose of'8ach  l]gbt  as  It  might  throw  upon  the 
acts  of  the  defendants  alleged  by  the  plain- 
tiff to  have  been  done  for  the  purpose  of  de- 
frauding him.  It  is  plainly  shown  by  the  an- 
swer made  to  special  lnterr<^atory  2  that  tbe 
Jury  not  only  considered  said  negotiations  for 
other  purposes  than  that  directed,  but  that 
their  decision  of  the  entire  question  as  to 
whether  plaintiff  was  damaged  at  all  by  de- 
fendants' acts  was  based  upon  such  n^otia- 
tlons.  Special  interrogatory  Ma  2  propound- 
ed to  the  jury,  and  the  answer  thereto,  are 
as  follows: 

"Queatioo2.  If  you  find  from  the  evidence 
that  the  plaintiff  Campbell  has  been  damaRed  by 
the  acts  and  doings  of  tbe  defendant  Creigbton 
and  the  defendant  Mineral  Springe  Company,  or 
either  of  them,  how  was  the  said  Campbell  dam- 
aged? Answer:  Plaintiff  Campbell  was  damag- 
ed by  relying  on  representations  made  to  him 
by  Creigbton  and  J.  K.  Vanatta  lookinR  to  an 
equitable  settlement  of  the  Manitou  Bathing 
Company,  and  refrained  from  presenting  or 
pressing  hia  claims  agiUnst  said  company  in 
court" 

As  has  been  aald,  consideration  of  tbe 
agreement  alleged  was  taken  from  the  Jury. 
That  agreement,  however,  so  tar  as  estab- 
lished, constated  of  the  n^tlatlons  and  rep- 
resoitatiiHis  "looking  to  an  equitable  settle- 
ment" of  all  matters  concerning  the  Manitou 
Bathing  Company.  Therefore  It  appears  by 
said  aiwwer  that  the  Jury  not  only  considered 
the  negottatlons  for  other  purposes  than  that 
permitted,  bnt  that  th^  treatnl  sncdi  negotta- 
tlons as  eqnlTalent  to  an  agreement  under 
which  the  plaintiff  had  a  right  to  refrain 
from  pressing  his  claims,  which  was  directly 
prohibited  by  snch  Instructions.  Moreover, 
a  r^resentatlon  which  ctmstltutes  a  promise 
to  do  something  in  Qie  future  will  not  sustain 
an  allegation  of  fraud  and  deceit  Smith, 
Law  of  Fraud,  8  7.  Furthermore,  It  would  be 
absolutely  Impossible  for  tbe  Jury,  or  any 
one  else  at  this  stage  of  the  proceedings,  to 


determine  what  result  would  have  followed 
tbe  pressing  of  such  claims  against  the  as- 
signment, and  therefore  there  could  be  there- 
in no  foundation  for  estimating  the  damages. 

We  have  considered  only  a  few  of  the  ob- 
jections urged,  bnt  we  think  It  unnecessary  to 
mention  others. 

[1 4]  In  this  case,  as  in  many  otiiera,  It  Is 
strongly  urged  that,  although  errors  may 
have  been  committed,  nevertheless,  as  It  ap- 
pears that  the  verdict  is  not  excessive,  and 
that  substantial  Justice  has  been  done,  the 
Judgment  should  not  be  reversed.  But,  al- 
though we  may  agree  that  the  verdict  Is  not 
In  aiHmrent  excess  of  the  plaintiff's  probable 
loss  sustained  by  reason  of  his  trusting  In 
Hitchcock's  representations,  yet  it  Is  impos- 
sible to  concede,  tmder  the  state  of  the  rec- 
ord, that  Creigbton  can  be  held  liable  person- 
ally for  Hitchcock's  fraud.  Nothing  short 
of  actual  participation  In  such  fraud,  or  Ita 
legal  equivalent,  can  make  him  so  liable.  His 
status  as  a  parUc^s  crimlnla  Is  not  shown. 

[II]  Moreover,  the  Oivll  Code  and  ttie  niles 
of  practice  adopted  by  tbe  Supreme  Oonrt  aie 
Intended  to  provide,  and  do  provide,  an  or' 
derly  procedure  designed  for  the  purpose  of 
making  up  Issues  for  trial  and  for  tbe  con- 
duct of  trials.  The  right  to  Insist  upon  a 
substantial  amipllance  with  these  provisions 
of  the  Code  and  rules  Is  tbe  right  of  every 
litigant,  and  tbe  denial  of  swA  rU^t  is  the 
denial  of  a  substantial  right  In  this  case  it 
is  clear  that  plaintiff  and  defendants  alike 
construed  the  issues  made  to  be  upon  tlie 
alleged  agreement,  and  defiendants  formulat- 
ed  their  answer  to  meet  that  iasne,  and  that 
only.  We  think  that  was  the  true  construc- 
tion. Bnt  when  the  court  took  that  issue 
from  the  Jury  and  directed  the  trial  to  pro- 
ceed upon  other  issues  not  understood  by 
the  parties  to  have  been  made,  the  trial  ceas- 
ed to  be  an  orderly  presentation  <a  evidence 
essential  to  tbe  controversy  to  antSb  an  eztmt 
that  the  learned  trial  Judge,  In  ^esperatitni, 
declared  that  be  would  no  longer  attempt  to 
limit  the  introduction  o£  testimony  to  that 
which  was  admissible,  but  would  let  the  par- 
ties "make  it  as  rldlcQloas  as  possible  on 
both  Eddes."  It  would  be  difficult  to  conceive 
of  a  more  dmotlc  and  nnsatlsfiictoTy  state  o( 
the  record  than  Is  here  presented.  This  con- 
dition is  emphartzed  by  the  defendants'  an- 
swer, formulated,  as  we  have  said,  to  meet 
certain  Issues,  and  under  which  no  agreemrat 
was  reached  by  court  and  counsel  as  to  wbat 
other  allegations  of  tbe  complaint  were  de- 
nied or  put  In  Issue,  and  by  the  tact,  dearly 
outstanding,  that  the  plalntlfl  had  little  first- 
hand knowledge  of  the  testimMiy  that  was 
necessary  to  support  his  ctxnplalnt  on  the 
many  matters  affecting  the  defendanta 
Much  of  tlie  testimony  which  he  did  give  was 
elicited  by  his  counsel  only  after  verbal  castl- 
gatitHi  and  the  pressure  of  leading  questions, 
and  wblch  upon  cross-examination  was  ad- 
mitted to  be  naeed  upon  information  dnlved 
tram  hl»  attorn^. 


Digitized  by  Google 


Colo.),  OBEiaHTON 

Afl  to  ttae  cxoBB-erron  assigned,  we  think 

the  oonrt  could  not  do  otlierwlse  than  with- 
draw from  oonaideratkn  the  agreunent  as  It 
was  alibied;  but  we  ore  not  satisfied  that 
the  court  might  not  bare  mbioltted  to  the 
Jury  the  qnedtlon  as  to  whether  aome  agree- 
mentt  conslstliig  of  a  written  propoaal  snhmlt- 
ted  bj  Grelghton,  and  its  verbal  acceptance, 
with  JDodiflcations,  understood  by  both,  did 
not  cfmstitute  an  agreement,  or  understand- 
ing, upon  whldi  both  parties  proceeded,  and 
in  relianoe  upon  which  plaintiff  did,  in  fact, 
permit  the  assignment  and  the  sale  thereun- 
der to  proceed,  not  <nily  without  objection, 
but  with  his  full  oonaent  and  apiuroTal,  and 
br  reason  of  which  the  defendants  In  this 
caae  may  be  under  obligations.  In  equity,  to 
share  with  defendant  the  capital  atodi;  of  the 
defendant  company. 

[II]  We  think  the  court  did  not  err  in 
charging  Oie  Jury  that  for  the  purposes  of 
this  action,  the  assignment  made  fw  ttie  ben- 
efit of  ciedltora  and  the  dainu  presented 
therein  and  allowed  must  be  regarded  as 
valid,  whatever  may  be  the  rule  in  «n  actlcm 
under  tiie  statute  of  frauds. 

If  tbSa  suit  were  In  the  nature  of  a  cred- 
itors* UU,  or  to  hold  the  defendants  to  an 
accounting  as  trustees,  or  a  proceeding  to 
hold  the  property  involved  to  satisfy  any 
Judgment  that  nd^t  be  obtained  by  plaintiff 
against  Hitchcock  and  the  Manltou  Bathing 
Company,  and  all  necessary  parties  were  par- 
ties hereto^  an  entirely  different  question 
would  be  presented  as  to  the  materiality  and 
effect  of  the  evidence.  The  record  shows  that 
proceedings  of  that  nature  were  instituted  be- 
fore the  instant  suit  was  begun,  and  are  still 
pending;  but  they  have  not  been  consolidated 
with  this,  and  cannot  be  ccmsidered  as  af- 
fecting the  present  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  con- 
ftormlty  with  the  views  herein  eipressed. 

Beversed  and  remanded. 

HUKLBUT  and  BBUj,  JJ.,  concur.  CUN- 
NINGHAM, P.  J.,  not  participating. 

HOROAX,  J.  (dissenting).  With  deference 
to  the  view  of  my  Associates,  I  do  not  concur 
in  the  reversal.  The  Judgment  was  Just,  and, 
for  this  reason  alone.  It  should  not  be  revers- 
ed. The  IrregularttleB  complained  of  oc- 
curred by  reason  of  the  desire  to  readi  ttitf 
truth  at  the  trial,  and  not  in  a  single  Instance 
did  the  lower  (»urt  commit  any  Irregularity 
that  affected  the  substantial  tights  of  the 
parties. 

The  majOTlty  <^lnion  says  the  action  la 
for  damages  for  the  breach  of  a  contract; 
but  the  complaint  and  the  evidence,  from  my 
view,  were  for  damages  on  account  of  the 
fraud  practiced  up<»i  the  plaintiff,  the  nego- 
tiations concerning  the  contract  being  only  a 
statement  of  a  part  of  the  circumstances  con- 
stituting the  fraud  charged.  The  complaint  as 
construed  by  the  court  and  the  evidenpe  conv- 


V.  CAMPBELIi 

prise  three  dtarges  of  fraud,  chronologically 
stated: 

First  That  plaintiff  was  Induced,  the 
fraud  and  deceit  <tt  Hitchcock,  to  purchase 
21,000  shares,  by  being  led  to  believe  that. 
Hitchcock  bad  conveyed  to  tl\e  company  about 
¥50,000  worth  of  real  property  for  56,000 
shares,  the  remaining  54,000  being  treasury 
stock  that  was  being  sold  to  raise  money  to 
buUd  a  bathhouse  on  the  real  property;  when 
in  fact  the  66,000  shares  had  been  issued 
without  consideration,  and  the  company  did 
not  own  any  real  estate,  but  plaintiff's  $21,- 
000  was  used  to  take  up  options  the  company 
had  on  it. 

Sec<md.  That  the  plaintiff's  wife  as  a  stocik- 
bolder.  brought  suit  to  require  an  accounting, 
for  the  treasury  stock,  of  64,000  shares,  and 
to  require  the  66,000  shares  to  be  returned  to 
the  company  by  Hitchcock,  on  the  ground  that 
such  shares  were  Issued  without  considera- 
tion, and  to  enjoin  any  transfer  thereol' 
Tenqporary  injunction  was  issued,  and  was 
never  dissolved,  so  far  as  this  record  diows.  . 
Aji  accounting  was  made  by  Hitchcock,  as  to 
the  treasury  stock,  and  Judgment  entwed 
against  him  In  foror  of  the  company  for  f24r 
306 JS9,  which  It  was  found  be  owed  the  com- 
pany oa  treasury  stock  diqx>8ed  of  by  him, 
but  no  adjudication,  further  than  the  InJ one- 
lion,  was  had  as  to  the  6^000  shares ;  that 
'during  the  pudency  of  that  suit,  Crelghton 
and  another  were  elected  as  two  of  the  three 
directors,  by  voting  the  66,000  shares,  In  dis- 
regard ot  the  vote  oC  the  21.000  shares  of 
the  plaintiff,  in  August,  1907 ;  that  in  Feb- 
ruary following,  the  two  directors  aforesaid, 
having  In  the  meantime  taken  possession  of 
tlie  books  of  the  company,  and  having  as- 
Bumed  the  absolute  control  and  management 
of  the  company's  affairs,  plaintiff  refusing 
to  act,  amended  the  by-laws,  set  a  new  date 
for  annual  meetings,  and  by  the  vote  at  the 
same  stock,  transferred,  in  the  meantime,  to 
Creightfm  without  consideration,  elected 
tiuree  directors,  consisting  ot  Grelghton  and 
two  others,  who  in  Mardi  following  made  a 
fraudulent  assignment  for  the  benefit  of  cred- 
itors; that  plaintiff  sued  them  and  the  as- 
signee, alleging  the  fraudulent  purpose  of 
the  assignment,  and  asked  an  injunction 
against  the  assignee  from  further  proceedings 
therein.  Considerable  evidence  was  introduc- 
ed herein,  tending  to  prove  the  fraudulrat 
purpose  of  this  assignment. 

Third.  That  in  order  to  settle  all  dlfferenc- 
68  between  the  plaintiff  and  Crelghton,  and 
to  satls^  the  plaintiff's  rights  and  clalm^ 
Crelghton  proposed  to  plaintiff,  and  it  la  a^ 
leged  that  he  agreed,  if  plaintiff  would  desist 
from  prosecuting  hla  action  against  the  as- 
signee, and  drop  all  other  Utlgatlon.  that  he 
(Crei^ton)  would  organize  a  new  company — 
after  the  assignment  proceedings  had  been 
first  closed,  the  property  sold,  and  the  as- 
signee discharged — and  have  the  purchaser 
at  the  assignee's  sale  transfer  all  the  prop- 
erty to  the  new  cc4upany  and  have  new 
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shares  Issued  to  the  plaintiff  to  satisfy  his 
rights,  and  to  Crelghton  and  other  stock- 
holders to  satisfy  their  rights,  and  to  pay 
them  for  the  money  actually  Invested,  and 
that  he  (Crelghbm)  would  build  a  $30,000 
bathhouse,  apparently  from  the  sale  of  stock 
la  the  new  company ;  that  after  the  asslgn- 
meat  was  closed  and  the  property  transferred 
to  the  new  cMnpany,  Creighton  refused  to  go 
any  further  with  the  alleged  contract,  and 
refased  to  recognize  the  plaintiff's  rights 
thereafter,  but  issued  all  of  the  shares  in  the 
new  company  to  himself,  except  three  shares 
of  $1  each,  one  to  each  of  the  three  directors 
thereof,  thus  completely  ignoring  plaintiff, 
who  was  thus  deprived  of  his  money  and  of 
all  Interest  in  tlie  property  Into  which  it 
liad  been  converted. 

Itiese  allegaticois  were  Immediately  fol- 
lowed by  a  closing  statement  In  the  cran- 
plalnt: 

"That  by  said  acta  of  the  said  defendants  and 
each  of  them  this  plaintiff  baa  been  damaged  to 
the  amount  of  $40,000." 

The  conrt  submitted  the  negotiations  con- 
cerning the  contract  as  a  part  of  the  "said 
acts." 

Plaintiff  Introduced  his  testimony  in  the 
order  of  the  allegations  In  the  complaint, 
showing  that  he  had  been  deceived  In  the 
purchase  of  the  stock  originally ;  that  the 
defendant  Crelghton  had  oppressively  and 
fraudulently  used  the  58,000  shares  of  stock, 
which  It  clearly  appeared  were  Issued  with- 
out consideration  to  Hitchcock,  and  had  been 
transferred  to  Crelghton  with  such  knowl- 
edge, and.  by  such  use  of  it,  he  had  thereby 
oppressively  and  fraudulently  obtained  ab- 
solute control  and  management  of  the  com- 
pany, and  had  fraudulently  made  the  assign- 
ment for  the  benefit  of  creditors,  and,  through 
the  nci^otlatlons  concerning  the  contract,  had 
lulled  the  plaintiff  Into  security,  and  caused 
htm  thereby  to  refrain  from  pressing  his 
suit  against  the  assignee,  and  thereafter  by 
the  sale  and  transfer  pf  property  had  con- 
verted to  his  own  use,  and  the  use  of  the  den 
fendant  company,  all  of  the  property  of  the 
old  company,  without  paying  anything  to  the 
plaintiff,  or  to  any  one  else,  for  it,  except 
about  $12,000  that  was  bid  for  the  property 
at  the  assignee's  sale  which  was  used  to 
pay  off  indebtedness  of  the  company,  con- 
sisting of  $5,000  due  Creightmi  for  dalms 
allowed  by  the  assignee  and  assigned  to  blm, 
and  of  about  $7,000  borrowed  money  sjid 
other  claims  and  expenses,  thus  showing 
plaintiff's  damage  throng  and  by  reason  of 
the  various  acts  of  fraud  charged,  and  meas- 
ured by  the  Interest  plaintiff  had  In  the 
property  so  fraudulently  obtained  by  the  de- 
f^dants.  Plaintiff  obtained  judgment  for 
an  amount  much  less  than  the  value  of  the 
property,  after  deducting  the  $12,000  Or^gh- 
ton  paid  for  It  at  the  sale,  and  less  than  the 
value  of  bis  Interest  therein. 

It  Is  true  the  lower  court  instructed  the 
Jury  that  plaintiff  bad  failed  to  prove  an  ab- 


solute contract  of  settlement,  and  told  coun- 
sel, on  overruling  a  motion  for  judgm^t  for 
the  defendants  and  nonsuit,  at  the  close  of 
plaintiff's  case,  that  he  would  submit  the 
negotiations  concerning  the  contract  to  the 
Jury,  and  be  did  afterward  so  Instruct  them, 
for  their  conslderatloD,  In  so  far,  only,  as 
such  negotiations  would  throw  light  npon 
the  fraud  charged  against  the  defendants. 
The  defendants,  vrlthout  objection  to  sudi 
statement  of  the  court,  proceet'  '  to  Intro- 
duce their  testimony  In  defense  ot  the  charge 
es  of  fraud,  and  made  no  objection  to  the 
instruction  aforesaid,  thus  acquiescing  In 
tiie  ruling  of  the  court  and  acc^tlng  the  Is- 
sue thus  made  upon  the  question  of  fraud, 
'nie  verdict  of  the  Jury  was  against  them  for 
only  $1S,560,  which  the  jury,  no  doubt,  con- 
sidered the  actual  value  of  plaintiff's  interest 
In  the  properly  so  taken  from  blm  by  the  de- 
fendants. 

Thus  It  appears  that  the  action  was  not  for  . 
a  breach  of  contract;  and,  even  If  It  were 
partially  so,  as  originally  stated  In  the  com- 
plaint, the  court  narrowed  and  limited  the 
Issues  to  the  one  question  of  fraud,  and  sub- 
mitted the  negotiations  concerning  the  con- 
tract for  the  jury's  consideration  as  to  the 
fraud  charged  against  the  defendants.  Such 
narrowing  of  the  Issues  was  not  only  a  wise 
action  on  the  part  of  the  lower  court,  bat  was 
acquiesced  In  by  the  counsel  for  the  defiftnd- 
ants,  as  shown  by  three  things:  First,  they 
denied  In  an  amended  anawa  "that  the  de- 
fendant Crelghton  made  the  reimsaitatlons 
to  the  plaintiff  allied  in  paragraph  6,"  in 
reference  to  the  contract,  and  denied  "that 
the  plaintiff  did  or  refrained  from  doing  any 
matter  or  thing  whatever  by  rea9(m  of  the 
alleged  agreement  or  any  agreement  with 
the  defendants,"  thus  aiding  the  comidalnt 
and  showing  an  actual  joinder  of  issue  con- 
cerning the  effect  of  these  negotlathma;  sec- 
ond, the  defendants  Introduced  their  evidence 
on  the  Issue  of  fraud,  thus  accepting  such 
Issue;  third,  the  def^dants  made  no  ohje&- 
tlon  whatever,  and  saved  no  exception,  to  the 
instruction  of  the  court  submitting  tin  n^o-' 
tiatlous  concerning  the  contract  for  whatever 
light  they  might  throw  upon  the  chai^  ct 
fraud,  thus  acquiescing  In  the  Issue  aabmltp 
ted. 

All  the  negotiations  conoemlng  the  con- 
tract (which  included  Crel^ton's  offer  to 
pay  and  satisfy  plalatlfl^  and  to  persuade 
him  to  drop  bis  suit  ^alDst  the  M^nee  and 
the  directors  who  made  the  asstgnment,  one 
of  whom  was  Cielghtonr  by  the  transfer  to 
plaintiff  of  a  soffldent  number  of  shares  In 
the  new  company  to  be  organised)  were  per- 
tinent facts,  tending  to  prove  a  consequent 
admission  of  the  fraud  charged,  an  aAnowl- 
edgment  of  lAalntUTs  rights  and  Interests. 
If  the  66,000  shares  had  not  hem  fraudu- 
lently used  to  contrtrt  the  company;  if  the 
aMgnment  was  In  good  ^th;  vihj  were 
these  negotiations  carried  tm,  the  purpose  of 
which  was  to  stop  the  salt  against  the  as- 
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flfgnee  and  to  setUe  viOx  plaintiff?  And  if 
the  tiegotlatloiia  were  In  good  faith,  why 
wen  tbey  so  completely  repudiated  after  the 
defendants  obtained  the  prt^erty?  The 
court  properly  submitted  these  negoUatlonB 
to  the  jury,  aa  part  of  the  fraud  charged. 

Thus  It  not  only  anwars  that  the  nonsuit 
was  pnverly  denied,  but  that  the  defendants 
waived  the  alleged  error  In  refusing  it,  al- 
though the  majority  opinion  concludes  that 
the  overruling  of  the  motion  for  a  directed 
verdict  and  nouault  was  sufQdent  to  reverse 
the  case. 

The  defendant,  Crelghton,  stated  In  his 
answer  that  he  did  not  have  and  could  not 
obtain  sufflkdent  knowledge  or  Information 
upon  which  to  base  a  belief,  as  to  the  allega- 
tion, that  he  never  did  at  any  time  own  to 
exceed  220  shares  of  stock  in  the  company. 
This  must  be  taken  as  an  admission  that  he 
never  owned  the  56,000  shares  with  which  he 
obtained  control  of  the  company,  and  the 
court  80  instructed  the  Jury,  and  defendants 
made  no  objection  and  saved  no  exception 
thereto. 

The  evidence  for  the  defraise  consisted 
almost  entirely  In  an  effort  to  prove  the 
necessity  and  validity  of  the  assignment  and 
the  proceedings  therein  terminating  in  the 
assignees  8al&  They  did  put  plaintiff  on 
the  witness  stand,  and  he  reiterated  that  he 
was  deceived  and  fraudulently  induced  to 
boy  the  diares  In  the  company;  that  the 
56,000  shares  were  originally  issued  without 
consideration  to  Hitchcock,  then  to  his  broth- 
er Dean,  and  then  to  Crelghton;  that  the 
AflflignmeDt  was  illegal,  and  a  majority  of 
the  claims  filed  In  that  [woceeding  were  11- 
lesal;  Uiat  tbe  having  of  the  66,000  shares 
by  Cr^hton  at  the  annual  meeting,  and  his 
assuming  control,  was  one  cause  of  his  loss 
and  damage  together  with  the  testimony 
tliat  lie  did  nothing  to  hinder  the  assignee's 
salei  and  that  Crelghton  and  the  company 
now  had  all  the  property  that  was  paid  for 
with  his  money.  They  did  not  put  Crelghton 
or  any  one  of  the  directors  of  the  defendant 
company  on  the  stand.  They  ought  to  have 
been  able  to  testify,  If  It  were  true,  that  they 
were  not  guilty  of  the  fraud  charged.  They 
knew  whether  the  56,000  shares  were  fraudu- 
lently used  to  obtain  control  of  the  company 
and  to  make  the  assignment,  and  to  thus 
obtain  all  the  property  of  the  company: 
Their  failure  to  testify  must  have  been  con- 
sidered by  the  jury.  It  was  a  dreumstance 
for  from  fovorable  to  Crelghton,  or  to  the 
three  directors,  all  of  whom  had  been  Crelgh- 
tcm's  attorneys  in  regard  to  matters  Involved 
in  this  suit. 

The  majorl^  oi^lon  concludes  that  the 
judgment  should  bet  reversed  because  the 
court.  In  stating  the  issues  made  by  the 
pleadings,  made  misstatements  prejudicial  to 
defendants.  The  entire  scope  and  purport 
of  the  complaint  wss  to  state  facts  constitut- 
ing the  fraud  by  which  plaintiff  was  depriv- 
ed, first  of  his  nuHkey,  and  afterward  of  the 


property  purchased  with  his  mon^,  and  that 
the  defendant  Crelghton  had  knowledge  of 
those  facts,  did  them  himself,  or  consented 
to  and  approved  them,  and  accepted  the  fruits 
tho^of ;  and  the  Instruction  relied  upon  as 
reversible  error  was  a  general  statement  of 
the  allegations,  as  construed  by  the  court, 
and  could  not  have  deprived  the  defendants 
of  any  substantial  right.  The  same  may  be 
said  as  to  the  part  of  the  seventh  Instruc- 
tion, considered  as  reversible  error,  with  the 
additional  reason  that  defendants  made  no 
objection  and  saved  no  exception  to  it  They 
acquiesced  In  It  As  to  Instruction  No.  9, 
wherein  the  court  included  Crelghton  as  a 
director  making  the  ¥1,500  loan,  this  was  a 
mistake,  as  he  was  not  a  director  then.  It 
was  quite  Immaterial,  however,  whether  he 
assisted  In  making  this  loan;  the  charge 
was  that  it  was  made  contrary  to  the  by- 
laws of  the  company,  and  over  protest  The 
jury  could  not  have  been  misled  by  this  very 
slight  mistake.  Furthermore,  it  Is  corrected 
by  other  Instructions,  where  it  Is  plainly  stat- 
ed that  Crelghton  first  became  a  director  in 
August  1907,  a  year  after  the  said  loan; 
and.  In  another  Instruction,  the  directors* 
nam^  are  stated  who  made  this  loan.  T^hete 
was  no  such  assuming  of  the  existence  of 
evidence  here  as  referred  to  in  the  authori- 
ties dted  in  the  majority  opinion.  It  is  then 
concluded  In  the  majority  opinion  that  re- 
versible error  was  committed  in  the  same 
Instruction  by  Instructing  that  Crelghton 
could  not  become  a  "director"  under  the  by- 
laws without  he  owned  1,000  shares,  whm 
the  allegation  ma  that  no  one  could  become 
an  "officer"  without  owning  1,000  shares. 
The  evidence  disclosed  that  Crelghton  was  a 
director  and  an  officer,  vice  president  before 
he  even  claimed  to  own  but  220  shares,  elect- 
ed by  Hitchcock's  votlE«  the  60.000  shares 
for  him.  TOese  are  Infinitesimal  technicali- 
ties and  If  the  reversal  of  this  judgment  be 
based  upon  such  errors,  then  it  is  doubly  true 
that  "mortal  vision  is  a  grievous  bar  to  per- 
fect Judgment."  It  may  be  exhilarating  and 
pleasing  to  exercise  the  mind  and  stimulate 
the  ambition,  in  woitclng  out  the  enigmas  of 
technical  procedure,  but  it  Is  "our  pleasant 
vices  that  make  instruments  to  sooni^  us." 

The  majority  opinion  aa^s  that: 

"It  does  not  appear  that  the  traosfer  to 
Creighton  of  the  6&D0O  shares  waa  without  con- 
sideration nor  merely  colorable,  therefore,  prima 
facie,  he  had  the  nght  to  vote  the  stock  aod 
act  aa  a  director,^  even  thoagh  he  was  a  merely 
nominal  owner," 

But  he  admitted  In  the  pleadings,  and  the 
court  Instructed  the  jury  without  his  objec- 
tion or  exception,  that  he  never  owned  to 
exceed  220  shares.  This  admission  Is  clear 
and  was  certaiply  Intentional,  because  an 
amendment  was  made  to  the  answer  for  the 
specific  purpose  of  denying  directly  all^a- 
tions  of  the  complaint  and  this  all^atloa 
was  denied  again,  on  information  and  belief. 
The  certainty  of  such  Int^tion  to  admit  is 
shown  by  the  fact  that  no  objection  was 
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made  to  tlie  Instruction  telling  the  Jury  such 
fact  was  admitted.  Crelgbton  did  not  testify 
at  all,  and  be  did  not  allege  that  they  were 
ever  paid  for,  and  the  plaintiff  proved  that 
the  only  way  Crelghton  ever  became  a  direc- 
tor was  by  the  vote  of  these  shares  over  the 
vote  of  plaintiff's  21,200  shares;  and  that  by 
these  shares  another  director,  who  never 
owned  1,000  shares,  was  elected,  constltntlng 
a  majority  of  the  board,  and  that  these  two 
changed  the  by-laws,  set  another  date  for  an 
annual  meeting,  elected  three  directors,  at  an 
annual  meeting  "held  In  accordance  with  the 
new  by-laws,"  made  an  assignment  for  the 
benefit  of  creditors,  and  thereafter  sold  the 
property  and  conveyed  it  to  the  new  company 
aod  issued  all  the  stock  therein  to  Crelghton, 
except  three  shares.  Now,  where  Is  the 
prima  fade  right  even  to  act  as  a  director, 
to  say  nothing  of  what  he  did  thereafter? 

Another  error  la  found  in  the  ninth  In- 
struction: That  the  court  told  the  Jury,  If 
they  believed  Crelghton  claimed  to  own  the 
66,000  shares,  and  at  the  same  time  knew 
that  the  same  bad  not  been  paid  for,  and 
knew  of  the  fraudulent  representations  of 
Hitchcock  and  the  old  company,  such  claim 
would  constitute  a  fraud.  The  majority 
opinion  says  this  was  error  because — 
"it  is  not  alleged  nor  proved  that  Hitchcock  did 
not  cause  the  real  estate  to  be  conveyed  to  the 
company  before  he  assigned  the  stock,  or  it 
came  into  the  hands  of  Crelghton." 

Tbia  was  not  error.  The  Instmction  is  too 
fovorable  to  defendants.  They  admitted  that 
Oreigbton  never  owned  these  shares.  Crelgh- 
ton did  not  allege,  nor  testify,  that  be  did, 
bnt  admits  be  did  not;  and,  to  the  charge 
tbat  he  never  owned  to  exceed  220  shares,  he 
says  in  his  answer  that  he  did  not  bare  mlB- 
doit  knowledge  or  Information  upon  whldi 
to  base  a  belief.  Fartbermore,  be  became  a 
director  and  vice  president  of  the  oompany, 
and  acted  as  sncb,  for  aboat  five  months  be- 
fore he  ever  claimed  to  own  bat  220  diares, 
thus  having  ample  knowledge  ot  the  com- 
pany's affairs,  and  especially  as  to  whether 
these  shares  had  ever  been  paid  for;  for,  be- 
fore be  voted  tbem  for  himself  and  tbe  other 
two  directors,  and  while  be  vras  a  director 
and  vice  present,  the  Judgment  for  $24,000 
was  obtained  for  Uie  company  against  Hitch- 
cock for  tbe  balance  Hltdicock  owed  tbe  com- 
pany on  his  disposition  of  tbe  54,000  shares 
of  treasury  stock,  rendered  on  a  report  of  a 
referee  that  idiowed  conclusively  that  Hlteb- 
cock  bad  never  paid  the  company  anything 
for  tbe  66,000  sbares,  but  lacked  f24,000  of 
having  turned  over  property  to  the  company 
as  the  equivalent  of  the  54,000  sbares  of 
treasury  stock.  Furthermore,  the  referee's 
report  showed  that  plalnttflCs  money  had  been 
used  to  pay  for  about  all  tbe  property  tbe 
company  owned  at  tliat  time.  Furthermore, 
the  complaint  in  that  case  allied  Hiteh- 
cock's  frand ;  and  a  director  and  vice  presi- 
dent would  know  of  all  the  proceedings  in  a 
•nit  in  which  bis  company  obtained  a  Judg- 


ment for  124,000,  and  would  know  that  Hitch- 
cock never  did  transfer  any  property  to  the 
company  for  the  58,000  shares.  And  defend- 
ants do  not  deny  In  the  instant  case  the  al- 
legations of  Hitchcock's  fraud,  and  that  he 
never  paid  anything  for  these  shares,  but 
only  deny  that  they  knew  it. 

The  majority  opinion  says  this  Judgment 
of  $24,000,  prima  facie,  settled  all  issues  la 
that  case  and  "left  the  stock  standing  In  the 
name  of  Hitchcock's  assignees,  including 
Crelghton."  Now  Crelghton  never  claimed 
these  shares  at  that  time ;  this  Judgment  was 
obtained  In  January,  and  the  only  evidence 
Indicating  that  these  shares  were  ever  even 
transferred  to  him  was  plalntlfr*s  testimony 
from  a  memorandum  that  the  books  showed 
a  transfer  February  7,  1908,  about  12  days 
after  the  Judgment  and  3  days  before  Crelgh- 
ton voted  them  for  himself  ai«  director.  So 
Crelghton  was  not  an  assignee  when  the 
Judgment  was  entered-  As  to  tbe  money 
Judgment,  prima  fade,  settling  all  Issues,  tbe 
record  in  that  proceeding  showed  the  con- 
trary. After  a  temporary  Injunction  was  Is- 
sued as  to  any  transfer  of  these  sbares, 
Hitchcock  filed  an  answer,  saying  be  had 
transferred  the  shares  to  his  toother  before 
he  knew  of  the  injunction;  and  the  court 
appointed  a  referee,  and  wdraed  an  accomt- 
Ing  as  to  tbe  64,000  sbares  of  treamry  stock, 
and  in  such  order,  all  other  issues  were  con- 
tinued until  tbe  report  of  the  rtferee  was 
made,  upon  which  the  court  rendered  tbe 
judgment  for  $24,000,  without  any  adjudi- 
cation concerning  the  56,000  shares;  neither 
Hitchcock's  brother  nor  Crrfghton  being  de- 
fendants. And,  even  if  the  56,000  shares 
were  left  in  Hitchcock's  brother  as  assignee, 
there  was  no  adjudication  that  he  owned 
them,  or  that  they  were  not  assigned  with- 
out consideration,  but,  on  the  contrary,  do 
finding  or  adjudication  was  made  concern- 
ing them;  nor  would  such  leaving  of  tbe 
shares  In  the  said  assignee's  hands  overcome 
tbe  admission  of  Crelghton  that  he  never 
owned  to  exceed  220  sbares,  or  his  admis- 
sion of  the  diarge  tbat  Hitchcock  never  paid 
anything  for  them,  coupled  with  his  failure 
to  testify  on  any  Issue. 

The  majority  opinion  says  that  the  Judg- 
ment should  be  reversed  because  the  court 
Instructed  tbe  jury  that,  if  they  believed  all 
the  matters  or  things  set  forth  in  the  com- 
plaint were  done  by  or  with  the  Icnowledge 
and  consent  of  Crelghton,  and  In  furtherance 
of  Hitchcock's  frand  upon  plaintiff,  ttaay 
should  find  for  the  plaintiff.  This  was  not 
error:  First,  Because  it  was  favorable  to 
defoidanta  It  required  tbe  Jury  to  find  tbat 
all  of  tbe  matttfs  and  things  were  dme  to 
defraud  the  plaintiff.  Second.  If  OceWon 
adopted,  carried  on,  and  used  tor  bis  own 
benefit  the  fraud  of  Hltcbcodc,  together  with 
the  things  be  did  on  bis  own  inltiatlTe  tlierc 
after,  the  verdict  should  bare  bem  for  the 
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plslDtUr.  Third.  Other  InBtnicUons  clearly 
define  the  Issues,  so  that  this  instruction  Is 
made  clear  to  the  jury. 

The  majority  opinion  says  that  the  lower 
court  by  Instruction  No.  10,  committed  fatal 
error  "In  that  it  did  not  give  the  proper 
measure,  or  any  measure,  of  damages."  One 
reason  why  such  alleged  omission  to  instruct 
was  not  rerersible  error  is  that  the  defendant 
did  not  ask  for  any  such  instruction,  never 
objected  to  the  Instruction  given,  for  this 
reason,  and  never  called  the  court's  atten- 
tion to  the  matter,  but  objected  only  on  the 
grotmd  that  no  instruction  at  all  as  to  dam- 
ages ghoold  have  been  given.  It  is  true  that 
there  are  instances  where  the  court  should 
give  sach  An  instruction  of  its  own  motton, 
but  this  is  not  <Hie  of  them.  In  the  case  of 
Mustang  Co.  v.  HIssman,  49  Colo.  308,  112 
Pac  800»  and  Colo.  Spga.  Co.  v.  Albredtt,  22 
Colo.  A09.  201,  12S  Paa  9S7t  dted  In  the 
majority  opinion,  there  was  a  clear  dispute 
at  the  trial  aa  to  the  proper  measure  of  dam- 
ages, and  a  proper  instruction  was  refused, 
and  the  Issue  was  the  amount  of  damages 
actually  sustained.  In  such  Instances,  the 
court  should  guide  the  Jnrr  bf  aroropriate 
instructions.  In  the  present  case  the  con- 
tention of  defendants  Is,  and  was  at  the  tri- 
al, that  no  damage  was  sustained  and  ntme 
proved.  Furthermore,  if  the  court  had  given 
to  the  jury  such  an  instruction,  It  could  not 
have  camed  the  Jury  to  find  a  verdict  f<nr  a 
lesa  amoant  under  the  evidence. 

There  was  no  reversible  error  pertaining 
to  the  answer  of  the  Jury  to  the  special  In- 
■terrogatory,  for  two  reasons:  Flr^t  The 
answer  discloses  only  one  way  in  which 
plaintiff  was  damaged.  If  it  discloses  any 
way  that  be  was  damaged,  and  is  not  there- 
fore inconsistent  with  the  general  verdict 
The  answer  discloses  one  of  the  ways  in 
which  the  plaintiff  was  defrauded  rather 
than  damaged,  but  two  more  charges  of 
fraud  were  made  upon  wblch  the  verdict  may 
stand.  If  the  answer  does  not  exclude  every 
other  conclusion  that  will  authorize  a  recov- 
ery for  the  plaintiff,  then  it  Is  not  inconsist- 
ent with  the  general  verdict;  and,  if  not  in- 
consistent, the  general  verdict  should  stand. 
2  Thompson  on  Trials,  1968  (2d  Ed.) ;  I>rake 
T.  Justice  G.  M.  Co.,  32  Colo.  260,  76  Pac 
912.  The  special  flnding  will  not  control  the 
general  verdict  "unless  Invincibly  antagonis- 
tic to  it"  Id.  1862,  1967;  D.  &  B.  G.  R.  It. 
Co.  r.  Bedell.  11  Colo.  App.  140,  54  Pac.  280. 
Second.  The  Interrogatory  was  confusing 
and  misleading  as  the  answer  shows.  If  the 
question  had  be«i,  bow  was  the  plalntlfT  de- 
frauded? It  would  have  been  responslvely  an- 
swered in  part  Bnt  th^t  was  not  the  gnee- 
tlon,  and  the  answer  was  therefore  Ind^nite. 
The  question  propounded  was  intended  to 
elldt  a  dUterent  response;  Govnsel  should 
have  required  the  Jury  to  answer  it,  if  possl- 
bla  The  question  was  confusing  also  be- 


cause it  did  not  call  for  a  "particular  ques- 
tion of  fact"  as  the  Code  provides.  Special 
findings  of  facts  by  a  Jury  are  often  wise 
precautions,  but  in  order  ttiat  they  may  not 
be  used  to  confuse  and  to  furnish  error,  they 
siiould  be  made  only  as  to  definite  and  par- 
ticular questions  of  fact,  and  not  as  to  the 
evidence  on  which  a  question  of  fact  is  based. 

The  majority  opinion  concludes  that  the 
defendants  were  denied  a  substantial  right 
because  the  trial  did  not  proceed  In  all  re- 
spects in  compliance  with  the  orderly  pro- 
cedure designed  for  the  purpose  of  making 
up  issues  for  trial  and  for  the  conduct  of 
trials.  The  trial  of  this  cause  required  about 
nine  days  in  the  lower  court,  and  there  are 
In  the  record  many  instances  that  required 
discretion,  but  the  (mly  actual  deviation  from 
reascHiable  regularity  consisted  in  the  action 
of  the  lower  court  In  submitting  to  the  Jury 
the  consideration  of  the  negotlattons  concern- 
ing the  alleged  contract;  but,  as  has  been 
shown,  this  was  a  wise  and  reasonable  thing 
to  do^  and  connsel  for  the  defendants  ao- 
qulesced  In  it  Furthermwe,  the  statute  pro- 
vides, in  refemice  to  appeals,  that  the  Su- 
preme Court — 

"shall  disregard  any  error  or  defect  in  the  pro- 
ceedings which  shall  not  affect  the  sabstaDtial 
rights  of  the  parties,  and  no  judgment  shall  be 
reversed  or  affected  by  reason  ofstich  error  or 
defect"   Section  20,  Sen.  Laws  19U,  c.  0. 

The  entire  purpose  of  that  act  was  to 
facilitate  the  speedy  determination  of  causes, 
and  to  lessen,  if  not  to  prevent,  the  reversal 
of  causes  for  tedmlcal  reasons.  Few  provi- 
sions of  the  statute  have  been  so  frequently 
cited,  and  so  Infrequently  obeyed.  The  re- 
enactment  in  1011  of  that  statute  is  a  plain 
reminder  that  a  similar  statute,  that  had  been 
in  existence  since  1877,  had  not  been  receiv- 
ing the  attention  that  the  Legislature  in- 
tended. Technicalities  should  never  be  used 
to  reverse  a  Just  Judgment  The  rerosal  of 
this  judgment,  in  my  (^nipn,  cannot  be 
based  upon  anything,  ereept  that  it  was  not 
found  according  to  certain  rules.  In  a  very 
recent  case  (Taylor  t.  Thomas,  77  N.  H,  410, 
92  Aa  74(9  tbe  Supreme  Court  of  New  Hamp- 
shire said: 

"It  is  now  universally  recognized  that  the  ob- 
ject of  a  trial  Is  to  ascertain  the  truth  by  ra- 
tional meaDB.  The  sporting  theory— the  theory 
that  a  judicial  trial  is  a  ftame  to  be  played  ac- 
cording to  certain  rules— has  no  more  place  Itt 
tbe  present  conception  of  the  administration  of 
Justice  than  has  the  wager  of  battle." 

Just  Judgments  are  too  frequently  reversed 
because  learned  members  of  the  bar  boldly 
assert  some  technical  rule,  and  so  plausibly 
maintain  it  with  citations  and  argument 
based  ap«i  Iron-tdad  rules  banded  down  to 
us  from  past  ages  that  Uie  courts,  sometimes 
In  fear  of  reversal  by  a  still  h^er  tribunal, 
sometimes  from  the  mistaken  belief  tiiat  it 
is  the  law,  and  In  some  few  instances  from 
a  lack  of  extended  consideration,  adopt  such 
technical  precedents  and  leveise  Just  Judg- . 
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menta  becanse  they  were  not  recovered  with 
tliat  degree  of  nicety,  eclecce,  and  art  that 
does  sometimes  so  adorn  judicial  procifdure 
that  even  an  unjust  Judgment  la  pormitted  to 
stand. 

Tbe  majority  opinion  concede  that  some- 
Uiing  might  have  been  done  by  the  lower 
court  to  permit  the  plalntlfl  to  share  in  the 
stock  of  the  new  company;  bat  plalntifC  was 
not  compelled  to  sue  for  a  part  of  such  stodi;, 
and  the  lower  court  sustained  a  money  judg- 
ment, as  sued  for,  which  conferred  the  same 
benefit,  and  which  defendants  seemed  to  pre- 
fer, by  acquiescing  In  the  issues. 

It  is  true,  as  the  majority  opinion  indi- 
cates, that  the  record  contained  Intimations 
of  plaintiff's  ignorance.  It  clearly  shows, 
also,  his  Innocence,  that  he  was  not  a  shrewd 
man,  that  he  knew  nothing  about  the  law, 
and  that  he  was  easily  Inflo^iced  and  with- 
out ingenuity.  "There  are  no  tricks  In  plain 
and  simple  faith." 

Remanding  for  another  trial  means  further 
expense  to  plaintiff,  the  necessity  of  delay, 
another  opportunity  for  defendants  to  defeat 
a  just  cause,  simply  to  require  a  more  rigid 
enforcement  of  the  teclmlcal  rules  of  plead- 
ing and  practice.  Such  roles,  Ulte  the  stat- 
ute of  frauds,  hare  been  adopted  to  prevent 
fraud  and  injustice,  not  to  permit  and  pro- 
mote them.  In  1  Thompson  on  Corporations, 
i  870.  it  la  said: 

"For  the  clearest  reasons,  the  officers  of  a  cor- 
poration will  not  be  permitted  to  issue  tbe  stock 
belonging  to  tbe  company  to  tbemselTes,  wltb 
the  design  and  for  the  purpose  of  retaining 
themselves  in  office.  *  *  *  go,  directors  were 
«njoined  from  iasuiag  new  stock  immediately 
prior  to  an  election  for  the  sole  purpose  of  con- 
trolling it.  •  •  *  They  show  a  clear  case  of 
fraud  upon  tlie  rights  of  the  ezlating  itockhfdd- 
ers.** 

For  a  much  greater  reason  Is  it  fraud  for 
directors  to  elect  themselves  by  the  rote  of 
shares  that  have  never  been  paid  for,  with 
their  imowledge.  Fraud  is  not  readily  claa- 
sified  or  defined,  and  the  courts  usually 
avoid  attempting  It ;  it— 
"is  so  various  in  form  and  color  that  It  is  diffi- 
cult, if  not  impossible,  to  confine  it  within  the 
limits  of  any  precise  definition."  Kerr  on 
Fraud  and  Mistake,  page  42. 

This  author  further  says: 

"The  fertility  of  man's  invention  in  devising 
new  schemes  of  fraud  is  so  great  that  courts  of 
equity  have  declined  the  hopeless  attempt  of  em- 
bracing in  one  formula  all  Its  varieties  of  form 
and  ccdor,  reserving  to  themselves  tlie  liberty 
to  deal  with  it  under  wliatever  form  it  may 
present  Itself." 

In  the  case  of  Hanger  et  aL  t.  Erlns  et 
al..  38  Ark.  334,  346,  the  court  said: 

"The  criterion  is  the  good  sense  of  the  Jury, 
estimating  the  character  of  the  transaction  by 
applying  to  the  evidence  their  general  knowledge 
of  human  motives,  and  their  sense  of  dealing. 
Fraud  is  manifold  in  its  devices,  and  its  ingre- 
dients cannot  be  so  defined  as  to  include  all 
^ftHss,  nave  by  such  general  statomentR  br  must, 
after  all,  refer  the  question  to  the  jndRment  of 
the  jury  upon  the  facts.    Twelve  men,  taken 


from  tba  mass  of  dtlnns,  wHI  rarely  faXL  to 
detect  a  fraudulent  intent,  if  any  such  exiated, 

from  all  the  circumstances." 

In  the  case  of  Klrby  T.  Ingersoll,  1  Bar. 
Oh.  172,  100,  a  case  In  which  one  partner, 
without  tbe  consent  of  his  copartner,  made 
an  asdgument  for  the  benefit  of  creditors, 
the  court  said: 

"By  the  term  'fraud**  It  should  be  remember- 
ed that  the  legal  intent  and  effect  of  the  acta 
complained  of  is  meant.  Tbe  law  has  a  stand- 
ard for  measuring  the  intent  of  parties,  and  de- 
clares an  illegal  act,  prejudicial  to  the  rights  of 
others,  a  fraud  upon  such  rights,  although  the 
parties  deny  all  itttentioB  of  committing  i 
fraud." 

Crelghton's  fiillure  to  testify  liad  tts 
weight  with  the  judge  and  Jury. 

'^he  fiallure  of  a  party  to  testify  in  his  own 
behalf  as  to  disputed  matters  within  his  per- 
sonal knowledge  warrants  tbe  inference  that  hit 
testimony  would  he  unfavorable  to  his  conten- 
tion on  tbose  points."   9  Enc.  Bv.  969. 

"Where  a  party  i»  eharffcd  teith  fraud  aad 
fails  to  come  forward  and  testify  to  repel  the 
charge,  he  generates  by  his  failure  an  unfavoi^ 
able  presumption  against  bis  cause.  Stepbaa- 
son  V.  Kilpatrick,  166  Mo.  262,  6S  &  W.  773." 

"When  it  is  reasonably  within  the  power  of  a 
party  to  offer  evidence  upon  the  facts  and  rebut 
the  inferences  which  the  circumstances  tend  to 
establish  against  bim,  and  he  fails  to  offer  such 
proof  to  rebut  same,  the  natural  eonclu8i<m  ia 
that  the  proof,  if  produced,  would  support  the 
inferences  against  him,  and  tbe  jury  is  justified 
in  acting  upon  that  eonelusion.*'  A.,  T.  &  S.  F. 
By.  T.  Davia  et  aL,  28  OkL  3S(K  364,  109  Fae. 
551,  553. 

I  think  a  reasonable  and  fair  administra- 
tion of  Justice  demands  the  affirmance  o£  the 
judgment 


TAPPIN  T.  McOABB,  Sberilt 
(Supreme  Court  of  Ididio.   Mmj  31,  191&.) 

1.  SHXBxm  Aim  GoNSTABua  ^s»t37— Acnox 
FOB  DAUAma— CoupuniT— Chattbl  Most- 

GAGES— Affidavit. 

Section  3413,  Rev.  Codes,  as  amended  by 
Sess.  I^ws  1900,  p.  149,  provides:  "In  pro- 
ceeding to  foreclose  by  notice  ud  sale,  tbe 
mortgagee,  his  agent  or  attoniey,  most  make 
an  affidavit  stating  the  date  of  the  mortgage, 
the  names  of  the  parties  thereto,  a  full  descrip- 
tion of  the  property  mortreged,  and  the  amovnt 
due  thereon.  Such  affidavit  shall  be  sufBciMt 
authority  to  demand  and  receive  poasesdon  of 
the  property,  if  tbe  same  can  be  taken  peace- 
ably, but  If  it  cannot  be  so  taken,  then  such  af- 
fidavit must  be  placed  In  tbe  hands  of  tbe  aber- 
iff  of  tbe  county  or  the  constable  in  the  pR- 
clnct  where  tbe  property  Is  located,  together 
with  a  notice  signed  by  the  mortgagee,  his  agent 
or  attorney,  requiring  such  officer  to  take  tbt 
mortgaged  property  into  his  possession  and  sell 
the  same." 

[Ed.  Note.~-For  otber  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  ||  S»&-289;  Dee.  Dig. 
«»137.] 

2.  SnZRIFFS  AITD  CoNSTABtBa  <^137— ACTION 
roB  DaUAOES— GOUPUUNT— Ghatixc  Mobt- 
OAGE»— Affidavit. 

Beld.  that  where  the  plaintiff  faRed  to  al- 
1^  in  his  amended  complaint  that  tbe  mort- 
gagee, his  agent  or  attorney,  made  an  affidavit 
as  required  by  section  3413,  Rev.  Codes,  ax 
amended  by  Sess.  Laws  1009,  p.  149,  and  upon 
such  affidavit  demanded  the  possession  of  the 
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property  described  in  the  chattel  mortgage 
which  he  Bonght  to  foreclose  by  affidavit  and 
notice,  which  demand  was  therenpon  refused 
by  the  mortg^or,  and  by  reason  hereof  anch 
affidavit  and  notice  was  placed  in  the  bands  of 
the  sheriff,  said  amended  complaint  was  aabject 
to  a  general  demurrer,  upon  the  ground  that 
the  same  did  not  state  facta  sufficient  to  consti- 
tute a  caoae  at  action. 

[Ed.  Note.— For  other  caua,  see  Sheriffs  and 
Constables.  Cent  Dig.  f|  280-289;  Dec.  Dig. 

S.  Shkbifts  ahd  Constablbs  ^»187  —  Ac- 

TIOM  AOAINBT  SHEBOT^OMPLAnW— BM(JDI- 

sites—Chattei,  Mobtoages. 

Seld,  that  it  was  incumbent  ujton  the  plain- 
tiff to  allege  in  his  amended  complaint  that  he 
had  fally  cranpUed  with  section  3413,  Rev. 
Codes,  as  amended  by  Seaa.  Laws  1909^  p.  149. 
before  a  right  of  action  could  be  maintained 
against  the  defendant  as  sheriff,  for  his  failure 
or  refusal  to  take  into  faia  possession  the  per- 
■odeI  property  described  in  the  chattel  mortgage 
vnder  an  affidarit  and  notloe  of  sale,  and  aell 
the  same. 

[Ed.  Note.— For  other  cases,  see  SherHTs  and 
Constables,  Cent.  Dig.  19  280-^289;  Dec  Dig. 

Appeal  from  District  Court,  Sboabone 
CoDDty;  WUllam  W.  Woods,  Judge. 

Action  hy  I.  F.  Tappln  against  Tbomas  Mc- 
Cabe,  as  Sheriff  of  Shoshone  County.  From 
a  Judgment  fbr  d^endant,  plaintiff  appeals- 
Affirmed. 

T.  P.  Wormward,  of  KeUogg,  for  appelant. 
J.  E.  Gyde,  of  Wallace,  for  respondent 

BTJDGB,  J.  This  is  an  action  brought  in 
the  district  court  of  the  First  judicial  district 
In  and  for  Shoshone  county,  against  the  sher- 
iff of  said  county,  tor  failure  to  take  posses- 
sion of  a  certain  portion  of  the  personal 
property  described  In  a  chattel  mortgage, 
and  sell  the  same  to  satisfy  the  balance  due 
upon  an  alleged  Indebtedness  to  the  plain- 
tiff by  the  mortgagor  by  notice  and  sale  upon 
an  aflBdavlt  by  the  mortgagee,  as  provided 
under  section  3413,  Rev.  Codes,  as  amended 
by  Sess.  Iaws  1909,  p.  149.  The  plaintiff,  In 
his  amended  complaint,  alleges.  Inter  alia, 
that  the  defendant  Is  now,  and  at  all  times 
since  the  month  of  January,  1913,  has  been, 
the  doty  elected,  auallfled,  and  acting  sheriff 
of  Shoshone  county;  that  on  May  7,  1912, 
one  II.  D.  Bishop  made,  executed,  and  deliv- 
ered to  the  plAlntifT,  I.  F.  Tappin,  a  chattel 
mortgage  on  certain  personal  property  de- 
scribed In  the  plalutifTs  amended  complaint, 
as  security  for  the  payment  of  a  certain 
promissory  note  in  the  sum  of  $700,  due  one 
year  from  May  7,  1912,  bearing  Interest  at 
7  per  cent  per  annum  from  date  until  paid; 
that  said  chattel  mortgage  was  In  due  form 
and  properly  acknowledged;  that  thereafter, 
on  May  23,  1913,  the  full  amount  of  said 
note  remained  unpaid;  that  the  property 
was  within  the  jurisdiction  of  the  defendant 
sheriff  upon  the  date  when  the  plaintiff.  In 
writing,  demanded  of  the  defendant  that  he, 
in  bis  official  capacity,  take  into  his  posses- 
sl<Mi,  under  and  by  virtue  of  said  chattel 


mortgage,  for  ■  the  purpose  of  foreclosure 
and  sale,  a  certain  portion  of  the  personal 
property  described  In  said  chattel  mortgage; 
that  the  defendant  sheriff  wrongfully  and 
negligently  failed  and  refused  so  to  do,  and 
to  sell  the  same  pursuant  to  the  demand  of 
the  plaintiff.  Plaintiff  thereafter  sets  out 
the  reasonable  market  value  of  said  portion 
of  the  mortgaged  personal  property,  and  de- 
mands judgment  for  $371,  together  with  In- 
terest thereon  at  the  rate  of  7  per  cent,  per 
annum,  from  said  May  23,  1913,  and  down  to 
the  rendition  of  the  judgment  In  the  action, 
together  with  costs  and  disbursements.  To 
the  amended  complaint  the  defendant  filed 
both  a  special  and  general  demurrer.  The 
demurrer  was  sustained  by  the  trial  court 
Plaintiff  refused  to  amend  or  plead  further, 
and  thereupon  judgment  of  dismissal  was  en- 
tered In  favor  of  the  defendant  This  Is  an 
appeal  from  the  judgment  sustaining  the  de- 
murrer. 

[1,2]  There  are  no  distinct  enumerations 
of  error  set  out  In  appellant's  brief,  as  re- 
quired by  rule  No.  45  (90  Pac.  xll)  of  this 
court  That  rule  should  he  complied  with 
by  counsel  for  appellants  In  preparing  briefs. 
There  Is,  however,  what  are  designated  as 
"points  of  error,"  from  which  we  gather  that 
the  error  relied  upon  by  appellant  is  that  the 
court  erred  in  sustaining  respondent's  de- 
murrer to  appellant's  amended  complaint 
ux>on  the  ground  and  for  the  reason  that  the 
appellant  had  failed  to  allege  In  his  amended 
complaint  that  the  mortgagee,  his  agent  or 
attorney,  made  an  affidavit  as  required  by 
section  3413,  Rev.  Codes,  as  amended  by 
Sess.  Laws  1909,  p.  149,  setting  out  the  names 
of  the  parties  thereto,  a  full  description  of 
the  property  mortgaged,  and  the  amount  due 
thereon,  and  under  such  affidavit  demanded 
the  possession  of  the  property  described  In 
the  chattel  mortgage,  which  demand  was  re- 
fused by  the  mortgagor,  and  that,  by  reason 
of  sucli  refusal  of  the  mortgagor  to  deliver 
the  possession  of  said  mortgaged  property  to 
the  mortgagee  to  be  sold  and  the  proceeds 
applied  upon  the  Indebtedness  due  from  the 
mortgagor  to  the  mortgagee,  such  affidavit 
and  notice  Was  placed  in  the  hands  of  the- 
sherlff  of  Shoshone  county,  Idaho,  together 
with  the  notice  signed  by  the  mor^agee,  hla 
agent  or  attorney,  requiring  such  sheriff  to 
take  the  mortgaged  property  into  his  posses- 
sion and  sell  the  same.  Section  3413,  Bev. 
Codes,  as  amended,  supra,  provides: 

"In  proceeding  to  foreclose  by  notice  and  sale, 
the  mortgagee,  his  agent  or  attorney,  must  make 
an  affidavit  stating  the  date  of  the  mortgage, 
the  names  of  the  parties  thereto,  a  full  de- 
scription of  the  property  mortgaged,  and  the 
amount  due  thereon.  Such  affidavit  shall  be 
sufficient  authority  to  demand  and  r«»ive  pos- 
sessloQ  of  the  proper^.  If  the  same  can  be  tak- 
en peaceably,  but  If  it  cannot  be  ao  taken,  then 
such  affida^t  m^t  be  placed  in  the  hands  ol 
the  sheriff  of  the  county  or  the  constable  in  the 
precinct  where  the  property  is  located,  together 
with  a  notice  signed  by  the  mortgagee,  hla  agent 
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or  attorney,  ngnirlng  soch  offi^cer  to  take  tbe 
mortgaged  property  into  his  poHseasion  and  sell 

the  same." 

Prior  to  the  amoidment  of  said  sectton 
3413,  It  was  not  necessary  for  the  mortgagee, 
desiring  to  foreclose  a  chattel  mortgage  by 
affidavit  and  notice,  to  make  a  demand  upon 
the  mortgagor;  in  fact  this  court  held,  in 
the  case  of  Rein  t.  Callaway,  7  Idaho,  634, 
6B  Pae  63,  that  under  the  statutes  of  this 
state  a  mortgagor  could  not  lawfully  author- 
ize the  mortgagee,  by  provisions  made  in  a 
chattel  mortgage,  to  take  possession  of  the 
mortgaged  property  and  sell  the  same,  and 
apply  the  proceeds  thereof  to  the  payment  of 
the  indebtedness  due  from  the  mortgagor  to 
the  mortgagee,  but  restricted  the  sale  of  said 
mortgaged  property  to  a  foreclosure  and  sale 
by  affidavit  and  notice  of  sale  placed  In  the 
hands  of  the  sheriff  or  constable  under  sec- 
tion 3390,  Rev.  Stat.,  or  by  an  action  In  the 
district  court  for  the  foreclosure  of  said 
chattel  mortgage,  which  said  two  methods 
were  held  to  be  exclusive.  However,  the 
Legislature,  by  the  enactment  of  said  amend- 
ment  to  section  3413,  supra,  evidently  intend- 
ed to  protect  the  debtor  against  the  costs  and 
expenses  Incident  to  a  foreclosure  and  sale 
upon  affidavit  and  notice  by  provldlz^  that 
the  mortgagee,  his  a^nt  or  attorney,  should 
make  an  affidavit  as  provided  In  said  amend- 
ment, and  thereupon  demand  the  possession 
of  said  mortgaged  property,  and  If  he  could 
receive  the  same  peaceably,  or,  in  other 
words.  If  the  mortgagor  and  the  mortgagee 
could  mutually  agree  upon  the  delivery  to  the 
mortgagee  of  the  mortgaged  property,  that 
the  same  should  be  delivered  to  the  mortga- 
gee and  by  him  sold.  In  like  manner  as  If 
sold  by  the  sherlfT  or  constable,  and  the  pro- 
ceeds from  the  sale  of  said  mortgaged  prop- 
erty credited  upon  the  Indebtedness  due  the 
mortgagee.  If  possession  of  said  mortgaged 
property  was  denied  the  mortgagee  upon  de- 
mand made,  as  provided  In  said  section  3413, 
as  amended,  it  then  became  the  duty  of  the 
mortgagee  to  place  said  affidavit  and  notice '. 
of  sale  In  the  hands  of  the  sheriff  of  said 
county  or  constable  of  the  precinct  where 
the  property  was  located,  with  Erections 
to  such  officer  to  take  such  mortgaged  prop- 
erty Into  bis  possesedon  and  to  sell  the  same 
as  provided  by  law. 

[3]  We  are  of  the  opinion  that  It  was  the 
duty  of  the  appellant  to  hare  alleged  In  bis 
amended  complaint  a  tall  compliance  with 
the  provisions  of  the  statute  as  herein  re- 
ferred to,  and  that  by  reason  of  Ills  failure 
so  to  do  said  amended  complaint  was  subject 
to  the  respondent's  demurrer,  and  that  the 
court  did  not  err  In  sustaining  the  same.  An 
action  cannot  be  maintained  against  an  of- 
ficer for  his  neglect  or  refusal  to  take  Into 
his  possession,  upon  an  affidavit  and  notice, 
personal  property  under  a  chattel  mortgage, 
unless  it  Is  alleged  In  the  complaint  and 
proven  upon  the  trial  that  the  mortgagee  has 


extiausted  bis  statutory  remedy,  if  be  dects 
to  avail  himself  of  anch  statutory  remedy, 
wherein  it  la  expressly  provided  tbat  be  la 
required,  under  an  affidavit,  to  demand  tiie 
possession  of  tbe  ctiattela  covered  by  tba 
diattei  mortgi^  for  the  purpose  at  aelUng 
tbe  aame  to  satisfy  or  apply  upon  an  Indebt- 
edness due  from  the  mortgagor,  and  that  be 
has  been  unable  to  secure  the  possession  at 
said  chattels  peaoeably. 

The  Judgment  Is  affirmed,  and  costs  award- 
ed to  respondent 

SCUJVAN,  O.  J.,  and  MORGAN,  con- 
cur. 


NUESTEL  V.  SPOKANE  INTERNATIONAL 
RY.  CO. 

(Supreme  Court  of  Idaho.   May  25,  191B.) 

1.  JunaMENT  «s»118  —  Dbtauxs  —  Hbauito 

—Notice. 

Where  a  default  has  been  entered  in  a  case 
where  unliquidated  damages  are  claimed,  under 
the  provisions  of  subdivi^on  17  of  section  3800, 
Rev.  Codes,  the  judge  has  power  and  jorisdiction 
to  hear  testimony  and  to  enter  judgment  at 
chambers,  and  the  judgment  so  altered  has  tbt 
same  foioe  and  effect  aa  though  entered  in  open 
court 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  207 ;  Dec  Dig.  «=»113.] 

2.  Judgment  4a»113  —  Ddahi^t  —  Hzuinq 

—Notice. 

Where  default  has  been  entered,  it  is  not 
necessary  to  ^ve  the  defendant  in  default  no- 
tice that  the  judge  is  going  to  proceed  and  hear 
testimony  at  chambers  and  enter  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  |  207 ;  Dec  Dig.  «s>113.] 

3.  APFEAL  AMD  EBEOB  ^»967— JiTDaHENT 
139— DnCRKIIORABX  RUUNO— ApFLICATIOK 

TO  Set  AaiDB  Dbtault. 

An  application  to  set  aside  a  default  is  ad- 
dressed to  the  sound,  legal  discretion  of  the 
trial  court,  and,  unless  it  is  made  to  appear 
that  such  discretion  has  been  abused,  tbe  ordw 
made  on  such  application  will  not  be  disturbed 
upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3823;  Dec.  Dig.  «»957; 
Judgment,  Cent  Dig.  H  206^68 ;  Dec  Dig.  «=» 
139.] 

Appeal  from  District  Court,  Kootenai  Oovn- 
ty ;  Robert  N,  Dunn,  Judge. 

Action  by  William  Nuestel  against  the  Spo- 
kane International  Railway  Company,  a  cor- 
poration. From  Judgment  tor  plaintiff  and 
denial  of  a  motion  to  set  aside  same,  defend- 
ant appeals.  Affirmed. 

Albert  Allen,  of  Spokane,  Wash.,  and  Ezra 
R.  Whltla,  of  Coeur  d'Alene,  for  appellant 
C.  H.  Potts  and  Bert  A.  Reed,  both  of  Cceur 
d'Alen^  for  respondent 

SULLIVAN,  C.  J.  This  actitm  was  broo^t 
to  recover  the  alleged  value  of  Ave  cows  and 
three  calves,  alleged  to  have  been  killed  by 
the  defeiidnut  railway  compani-.  The  orig- 
inal complaint  was  filed  In  said  action  on 
the  24th  day  of  October,  1913,  and  the  de- 
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fendant,  wbo  Is  appellant  here,  demurred  to 
said  complaint  Thereafter  on  December  30, 
1913,  and  before  tbe  court  had  passed  upon 
said  demurrer,  the  plaintiff  filed  his  amend* 
ed  compilalnt,  which  amended  complaint  was 
served  upon  tbe  resident  attorney  for  tbe 
railroad.  On  tbe  31st  of  that  month,  the 
resident  attorney's  term  of  service  with  the 
railroad  company  expired,  and  on  that  day 
he  transmitted  a  copy  of  the  amended  com- 
plaint to  Messrs.  Allen  St  Allen  at  Spokane, 
Wash.,  inclosing  a  letter  therewith  calling 
said  attorneys'  attention  to  said  amended 
compialnt  and  requesting  that  they  attend  to 
the  matter,  as  big  contract  of  employment 
with  tbe  railroad  company  bad  terminated. 
No  d^urrer  or  answer  was  filed  to  said 
amended  complaint,  and  on  January  10, 1914, 
the  time  for  said  defendant  to  plead  to  said 
amended  complaint  having  expired  and  no 
pleading  having  been  served  or  filed,  tbe 
plaintiff  applied  to  tbe  clerk  of  the  district 
court  for  a  default  against  the  defendant, 
and  default  was  entered  on  that  day.  On 
tbe  12th  of  January,  1914,  two  days  after  de- 
fault had  been  entered,  the  plaintiff  appear- 
ed before  the  district  court  and  offered  evi- 
dence in  support  of  the  damage  claimed  by 
him,  and  tbe  court  heard  the  evidence  and 
tbereupcn  entered  Judgment  in  hla  favor  tor 
tbe  amount  prayed  tor  in  the  complaint,  with 
Interest.  It  appears  that  on  the  12th  of  Jan- 
nary,  1914,  one  of  the  Spokane  attorneys 
wrote  a  letter  to  one  of  the  attorneys  for 
tJie  plaintiff,  requesting  an  extension  of  time 
to  February  1st  in  which  to  answer  said 
amended  complaint,  and  in  response  to  that 
letter  the  attorney  replied  that  a  Judgment 
had  been  entered  In  the  case  on  the  12tb  of 
Janoary,  which,  It  seems,  was  the  first  inti- 
mation the  attorneys  for  appellant  had  that 
a  default  had  been  eatereA  in  said  case.  It 
seems  that  tlie  member  of  the  firm  of  Allen 
ft  Allen  who  had  attended  to  the  railroad 
company's  bnslness  had  been  quite  111  for 
some  time,  and  the  matter  was  overlooked. 
Some  time  thereafter  an  application  was 
made  to  set  aside  said  default  and  a  hearing 
noticed  for  February  7.  1914.  The  applica- 
tion was  based  upon  affidarits  and  the  rec- 
oPds  and  files.  Said  motion  was  presented  to 
tbe  court  and  taken  under  advisement  by 
bhn,  and  thereafter  the  motion  to  set  aside 
tbe  default  was  denied.  This  appeal  la  taken 
from  tbe  order  denying  said  motion. 

The  order  denying  the  motion  to  set  aside 
the  default  and  Judgment  Is  based  on  two 
groanda:  (1)  That  tbe  answer  does  not  set 
forth  a  meritorious  defense ;  and  (2)  that  the 
application  to  set  aside  said  default  was 
without  any  merit  whatever. 

Appellant  assigns  three  errors.  Tbe  first 
two  relate  to  tbe  proposition  that  the  trial 
court  could  not  render  Judgment  at  chambers 
wlfhoat  giving  notice  to  the  defendant  eren 
tboogb  tt  was  In  default 


At  the  time  tbe  amended  complaint  was 
served  and  filed,  the  .cse  was  pending  on  a 
demurrer  to  the  original  complaint.  There 
had  bem  no  trial  of  the  Issue  of  law  raised 
by  the  demurrer;  but  under  the  provisions 
of  section  4228,  Rev.  Codes,  the  plaintiff  had 
a  right  to  serve  and  file  an  amended  com- 
plaint, and  the  defendant  was  required  to 
answer  or  demur  thereto  within  10  days 
after  such  service  and  Qling.  Under  the  pro- 
visions of  section  4176,  when  an  amended 
complaint  is  filed  and  the  defendant  falls  to 
plead  thereto  within  tbe  time  provided  by 
statute,  judgment  may  be  entered  by  de- 
fault the  same  as  in  other  cases. 

In  tills  case  tbe  amended  complaint  wag 
served  on  Deoemb^  30, 1913,  and  the  defwd- 
ant  had  10  days  thereafter  to  plead  to  said 
amended  complaint.  It  failed  to  do  so  within 
tbe  time  allowed  by  law.  and  upon  such  fail- 
ure Judgment  by  default  mlgbt  be  entered  aa 
in  other  cases. 

[1]  But  It  la  contended  that  the  Judge  at 
chambers  baa  no  authority  to  hear  testiimony 
and  ester  Judgment  In  default  cases.  Then 
Is  noUilng  In  that  contratlon.  Snbdlvlsion 
17  of  aectlcm  3890,  Ber.  Codea,  pzovldea  that 
a  district  Judge  hag  power  to  enter  defaults 
and  to  bear  testimony  there<m,  and  to  enter 
Judgment  In  default  ouiea  where  there  has 
been  no  appearance  or  pleading  filed  within 
the  time  prescribed  by  statute,  and  to  give 
the  Judgment  the  same  force  and  effect  aa 
though  entered  in  open  court 

[1]  This  court  Held,  In  Waablngton  County 
Land  St  Der.  Ga  r.  Wdser  Nat  Bank,  28 
Idafat^  717,  146  Pac.  116,  that  In  case  the  de- 
fendant tailed  to  appear,  answer,  demur,  or 
otherwise  plead  within  the  time  prescribed  by 
statute,  tbe  district  Judge  bag  Jurisdiction 
and  power  at  chambers  to  enter  a  deftitilt 
and  to  bear  testimony  thereon  and  to  «iter 
judgment.  Where  a  defendant  Is  in  default, 
it  is  not  necessary  to  give  him  notice  that 
the  judge  is  going  to  proceed  and  hear  testi- 
mony in  the  case  at  ciiambers  and  enter  Judg- 
ment 

[3]  After  a  careful  examination  of  the  af- 
fidavits, records,  and  transcript  in  this  case, 
we  are  satisfied  that  the  court  did  not  err  in 
refusing  to  set  aside  said  default  Tbe  ap- 
plication to  set  aside  the  default  was  ad- 
dressed to  the  sound,  legal  discretion  of  the 
trial  court,  and,  unless  it  is  made  to  appear 
that  such  discretion  tias  been  abused,  tbe  or- 
der made  will  not  be  disturbed  upon  appeal. 
Culver  V.  Mountalnhome  Electric  Co.,  17  Ida- 
ho, 669, 107  Pac.  65 ;  Harr  v.  Klght,  18  Idaho, 
53,  108  Pac.  539 ;  Vollmer  Clearwater  Co.  T. 
Grunewald,  21  Idaho,  777,  124  Pac.  278. 

The  order  and  Judgment  appealed  from 
must  be  affirmed,  and  it  Is  so  ordered,  with 
costs  In  favor  of  respondent 

BUDGB  and  MORGAN,  JJ.,  eoncnr. 
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STATE  T.  BOUCHARD, 
(ieupreme  CoDrt  of  Idaho.    June  10,  1915.) 

1.  WlTNBSSBS  «S>S65— EXEUFnCON— XlCPSAOn- 
UENT. 

Where  a  witoeaB,  havins  stated  that  the 
reputation  of  the  complaining  witness  for  truth, 
hon»t:f,  or  integrity  in  the  community  where 
he  resided  was  bad,  was  asked,  "In  view  of 
that  reputation,  would  you  believe  Mm  under 
oath?"  in  the  absence  of  a  proper  foundation 
having  been  laid  to  show  that  the  witness  was 
in  possessioD  of  sncb  knowledge  as  would  make 
bim  a  competent  witness  to  answer  such  ques- 
tion, it  was  not  error  for  the  court  to  refuse  to 
permit  the  witness  to  answer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  a  1154^-1156;  Dec.  Dig.  ^355.] 

2.  Examination  of  Witnesses. 

Whether  such  a  question  is  a  proper  one 
under  the  statutes  of  this  state,  queere. 

3.  Cbjuinal  Law  ®=>696,  1153  —  WiTNBSfflM 
^=•248— Reception  of  Evidenqe— Sthik- 
IHO  OF  Testimony— DiflCRBn  ON, 

BeU  that,  in  view  of  all  the  evidence  In 
this  case,  the  action  of  the  trial  court  in  strik- 
ing out  a  portion  of  the  testimony  of  witness 
Trummel,  who,  after  testifying  that  the  reputa- 
tion of  the  complaining  witness  in  the  commu- 
nity of  St  Maries  was  bad,  upon  cross-exami- 
nation, and  luiparently  not  responsive  to  the 

auestion,  recited  street  gossip  and  convorfia- 
ons  overheard  by  him  of  particular  acts  of  bad 
conduct  of  the  prosecuting  witness,  was  not 
prejudicial  error,  the  right  to  strike  such  testi- 
mony being  largely  within  the  sound  discretion 
of  the  trial  court,  and,  where  there  is  no  abuse 
of  such  discretion,  the  verdict  of  the  jury  vriU 
not  be  disturbed.  However,  the  practice  of  elic- 
iting immaterial  evidence  and  then  moving  to 
strike  such  testimony  from  the  record  is  not  to 
be  commended. 

(Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent  Dig.  H  1639-1644,  3061-3096 ;  Dec. 
Dig.  «=>690,  1153;  Witnesses,  Cent  Dig.  6$ 
861-863 ;  Dec.  Dig.  €=3248.] 

4.  Cbiminal  Law  €=>814  —  Cautiokaet  In- 

STEUCTIONS— VVeIOIIT  OP  TESTIMONY  —  Ih- 
TEBE8TED  WITNESSES. 

Where  the  record  discloses  no  prejudice, 
motiv&  feeling  of  ill  will  or  revenge  on  the 
part  of  the  complaining  witness  against  the  de- 
t«idant,  and  where  it  does  not  appear  that  the 
eomptaining  witness  was  specially  employed  to 
make  up  evidence  against  the  defendant,  it  is 
not  error  for  the  court  to  refuse  to  give  an  in- 
struction to  the  jury  that :  "Greater  care  should 
be  exercised  in  weighing  the  testimony  of  in- 
formers, detectives,  and  other  penons  specially 
employed  to  make  up  evidence  against  the  de- 
fendant ttLan  in  the  case,  of  witnesses  who  are 
wholly  disinterested." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1821, 1833,  1839,  1800,  18(^5, 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig! 
€=>S14.] 

5.  Cbiuinal  Law.«=»757  —  Cbedibilitt  of 
Witnesses — Question  fob  Jcht. 

The  credibility  of  the  witnesses,  ss  well  as 
the  weight  to  be  given  to  their  teatimony,  is 
exclusively  for  the  jury,  and  it  would  be  error 
for  the  court  to  indicate  the  degree  of  credibil- 
ity or  the  weight  that  should  be  given  to  the 
testimony  of  any  witness. 

[Ed.  Noto^For  other  coses,  see  Criminal 
Law.  Cent  Dig.  H  1772-1786;  Dee.  Dig.  «s» 
757.J 

6.  Cbiuinal  Law  €=>1086— Appeal— Specifi- 
cations OF  Ebbob— Pbesentation. 

Where  specifications  of  error  appear  for  the 
first  time  in  counsel's  brief,  upon  an  appeal 


from  a  Judgment  and  from  an  order  denying  a 
new  trial,  and  do  not  appear  in  the  transcript 
or  in  appellant's  application  for  a  new  trial, 
such  specifications  of  error  will  not  be  consider- 
ed. 

[Ed.  Note.— For  other  casei^  see  Criminal 

7.  Cbiuinax.  Law  «=3736,  741,  1169— RxviBW 
OF  EviDENcs— Question  for  Jubt- AppEAt. 
It  is  within  the  province  of  the  court  to 
say  whether  or  not  the  evidence  is  competent  or 
admissible,  but  its  weight,  credibility,  and  suffi- 
ciency are  primarily  for  the  jury.  There  is  no 
more  jastifl^eation  for  the  court  to  assume  the 
functions  of  the  jury  than  for  the  jury  to  as- 
sume the  duties  of  the  court.  Section  4824, 
Rev.  Codes,  provides :  "Upon  an  app«Ll  from  a 
judgment,  the  court  may  review  the  verdict  or 
decision  and  any  intermediate  order  or  decision, 
if  excepted  to,  which  involves  the  merits  or 
necessanly  afEaete  the  Judgment,  except  a  de- 
cision or  order  from  which  an  appeal  might  have 
been  taken :  Provided,  that  whenever  there  is 
substantial  evidence  to  support  a  verdict  the 
same  shall  not  be  set  aside." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  81  1138. 121£t4221,  1701, 1702, 
1705,  1713, 1716. 1717ri727,  1728;  Swi^BOSS: 
Dec.  Dig.  *=>736,  74i;  11S9!]  "wa, 

a^iMiNAX  Law  «=»1159  —  CoirFUcuNa 
Evidence. 

Where  there  is  evidence  to  snetain  the  ver- 
dict, and  there  is  a  substantial  conflict  in  the 
evidence,  the  verdict  will  not  be  disturbed.  State 
V.  Nesbit  4  IdahcL  648,  43  Pac.  66;  State  v. 
Silva,  21  Idaho,  247,  120  Pac.  835;  State  v. 
Downing,  23  Idaho,  640,  130  Pac.  461 :  Statt 
V.  Hopfina,  M  Idaiio,  741,  146  Paa  1(}96,  ap- 
proved and  followed. 

[Ed.  Notfc-For  other  eases,  see  Grlmlntl 
Law,  Cent  Dig.  ff  8074-8083;  Dec  Dig.  ^ 

1159.] 

9.  Denial  of  New  Tbial  Affbovbd. 

Held,  that  the  court  did  not  err  in.  refusing 
to  grant  a  new  trial. 

Appeal  from  District  Ooart,  Benewah  Gomir 
ty;  R.  N.  Drum,  Judge. 

J.  J.  Bouchard  was  convicted  of  selling  In- 
toxlcatlDg  liQuors  In  a  prohlbltlOQ  district 
and  appeals.  Affirmed. 

R.  B.  NoTrls,  of  Sand  Point,  and  McFar- 
land  &  McFarland,  of  Coeur  d'Alene,  for  ap- 
pellant J.  H.  Peterson,  Atty.  Gen.,  B.  C 
Davis,  T.  G.  Coffin,  Herbert  Wing,  Asst  Attys. 
Gen.,  and  N.  D.  Wernette,  Pros.  Atty.,  of 
CcBur  d'Alen^  for  the  State. 

BtlDGE,  J.  Appellant,  Bouchard,  was  in- 
formed against  prosecuted  for,  and  convict* 
ed  of  the  crime  of  willfully  and  unlawfully 
selling  Intoxicating  liquors  In  violation  of 
law  to  one  James  Doyle  on  October  9,  1914, 
at  St  Maries,  then  Kootenai,  now  Benewah, 
county,  Idaho.  Upon  the  verdict  of  the  jury 
finding  the  defendant  guilty  of  the  unlawful 
sale  of  Intoxicating  liquors,  the  court  sen- 
tenced the  appellant  to  ten  days  In  the  county 
Jail,  and  to  pay  a  fine  of  $100,  and  the  costs 
of  the  action,  fixed  by  the  court  at  $237. 
Within  the  time  provided  by  the  statutes  and 
the  orders  of  the  court  extending  the  time 
therefor  appellant  duly  and  regularly  made 
appUcatlou  for  a  new  trial,  which  was  denied. 
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This  Is  an  ap[>eal  from  the  Judement  and  the 
order  denying  a  new  trial. 

Connsel  for  appellant  has  made  12  speclfl- 
cations  of  error.  We  wUI  condder  only  4  of 
the  alleged  errors.  Those,  not  considered,  in 
OUT  opinion,  have  no  merit  We  will  take  np 
the  assignments  considered  in  their  order. 

[1,2]  First,  counsel  for  appellant  contends 
that  the  court  erred  in  sustainiug  the  state's 
objection  to  a  question  propounded  to  wit- 
ness Keeton  by  counsel  for  defendant.  The 
witness  Keeton  was  called  to  testify  for  the 
defendant  touching  the  general  reputation  of 
the  prosecuting  witness  for  truth,  honesty, 
or  int^rlty  in  the  community  of  St.  Maries, 
where  he  resided,  and  tesU'fied  as  follows: 

"I  am  acquainted  with  his  [Charles  E.  Bo- 
ncll,  the  prosecuting  witness]  general  reputation 
for  truth,  honesty,  and  integrity  in  that  com- 
munity [:^t.  Manes],  •  •  •  where  I  have 
known  him  to  reside  for  the  last  two  Aontilli. 
It  is  bad." 

Following  the  answer  made  by  the  witness, 
be  was  asked  by  counsel  for  the  defendant: 

"Judging  from  that  reputation,  would  yon  be- 
lieve him  under  oath?" 

Counsel  for  the  state  objected  to  the  ques- 
tloQ,  which  objection  was  sustained  by  the 
court  To  this  ruling  of  the  court  counsel 
for  appellant  excepted,  and  assigns  the  same 
in  this  court  as  reversible  error. 

There  are  numerous  authorities  that  hold 
this  to  be  a  proper  question  when  the  founda- 
tion for  asking  it  has  been  laid,  but,  in  the 
absence  of  a  proper  foundation,  the  great 
weight  of  authority  holds  contrary  to  appel- 
lant's contention.  The  witness  having  stated 
that  the  reputation  of  the  complaining  wit- 
ness for  truth,  honesty,  or  integrity  In  the 
community  of  St  Maries,  where  he  resided, 
was  bad,  the  refusal  of  the  court  to  permit 
the  witness  to  answer  what  hie  judgment  of 
that  reputation  was,  and  whether  be  would 
believe  the  prosecuting  witness  under  oath, 
under  the  facts  in  this  case,  was  not  reversi- 
ble error.  Seeton's  acquaintance  with  Bonell 
was  limited  to  a  period  of  about  two  months, 
during  which  time  he  had  seen  him  occasion- 
ally ;  their  acquaintance  being  only  casual. 
It  is  therefore  quite  apparent  from  the  rec- 
ord that  the  witness  was  not  in  possession 
of  such  knowledge  as  would  make  him  a 
competent  witness,  should  it  be  admitted  that 
tbe  question  was  a  proper  one  to  be  asked 
under  tbe  statutes  of  this  state.  Jones  on 
Evidence,  vol.  5,  S§  860-862,  and  authorlUes 
there  cited;  Dimick  v.  Downs,  82  111.  570; 
Rudsdlll  T.  SUngerlaud,  18  Minn.  (Gil.  342) 
3S0. 

[3]  It  is  next  contended  by  counsel  for  ap- 
pellant under  his  third  specification  of  error 
that  tbe  court  erred  in  sustaining  the  motion 
of  coaosel  for  the  state,  and  in  striking  out 
the  testimony  of  witness  Trummel,  who  had 
beea  called  as  a  t^racter  witness  by  the 
.defendant.  Trummel,  after  testifying  that 
the  reputation  of  Bonell  In  the  community  of 
St  Mariea  was  bad.  upon  cross-examination 
jy  the  state,  and  at^armtly  not  le^vonslve 


to  the  question,  redted  street  gossip  and  con- 
Tersationa  overheard  by  him  carried  on  1^ 
third  parties;  to  the  eCfecC  that  the  prosecut- 
ing witness,  Bonell,  was  in  the  habit  of  beat- 
ing his  board  bUl4,  hotel  bills,  passing  worth- 
less checks,  obtaliUxtg  money  imder  false  pre- 
tenses, etc. 

As  held  In  the  case  of  State  T.  McLaughlin, 
149  Mo.  33,  60  S.  W.  316: 

"It  is  settled  law  that  when  a  witness  is  call- 
ed to  sustain  or  attack  the  reputation  of  an- 
other witness,  the  opposite  party  may  cross-ex- 
amine him  liberally  as  to  his  means  of  knowl- 
edge, and  to  test  his  own  truthfulness,  and  It 
ia  largely  a  matter  of  discretlen  with  the  court 
bow  far  such  an  examination  shall  l>e  allowed. 
We  think  it  wonid  be  an  imwise  exercise  of  oor 
appellate  Jurisdiction  to  reverse  a  cause  on  this 
showing  aione." 

White  the  authorities  olted  concur  In  hold- 
ing that  a  liberal  CTesa^nmlnatlon  sbonld 
be  allowed,  tbey  also  bold  that  the  eateat  to 
which  It  may  go  la  largely  in  tbe  discretion 
of  tike  trial  oonrt.  fThe  extent  to  which  a 
crose«Kamlnatton  relating  to  collatenil  mat- 
ters may  be  carried  on  la  within  tbe  sonnd 
discretion  of  the  iweBldlng  judge.  State  v. 
Grow,  107  Mo.  841,  17  S.  W.  746;  State  v. 
RolHns,  77  Me.  380 ;  Oommonwealth  t.  Foran, 
110  Mass.  179. 

In  view  of  all  the  evidence  in  this  case,  we 
are  of  the  opinion  that  the  action  of  tbe  court 
in  striking  ont  tbe  testimony  of  witness 
Trummel  upon  motion  of  the  county  prose* 
cutlng  attorney  waa  not  error,  and  worked 
no  pr^dlce  to  the  defendant.  The  practice, 
however,  of  hefting  Immaterial  evidence^ 
and  then  moving  to  strike  such  testimony 
from  the  record,  Is  not  to  be  commended. 

[4,  IT  Tbe  slxtb  asBlgnment  (tf  enor  relied 
upon  bf  counsel  for  a  reversal  of  this  cause 
is  the  refusal  of  the  trial  conrt  to  give  tbe 
following  instruction  reqiweted  by  tbe  de- 
fendant, viz.: 

"The  jury  are  instrncted  that  greater  care 
should  be  exercised  in  weighiDg  the  testimony 
of  informers,  detectives,  and  other  persons  ape- 
cially  employed  to  make  up  evidence  against  nie 
defendant  than  in  the  case  of  witnesses  who  are 
wholly  disinterested." 

In  our  opinion,  the  instruction  given  by 
tbe  court  No.  13,  fully  meets  tbe  objections 
urged  by  counsel,  which  is  as  follows: 

"The  jury  ate  the  sole  judges  of  the  facts  in 
this  case,  and  of  the  credit  to  he  given  to  the  re- 
spective witnesses  who  hare  testified,  and  in 
passing  upon  the  credibility  of  such  witnesses 
you  have  the  right  to  take  into  consideration 
their  interest  in  the  resiiilt  of  the  case,  their 
prejadices,  motives  or  feelings  of  revenge,  if  any 
such  have  been  shown  or  proven  by  the  evi- 
dence, and,  if  the  jury  believe  that  any  witneas 
has  testified  falsely  aa  to  any  material  fact  or 
point  in  this  case,  the  jury  are  at  liberty,  unless 
the  witness  is  corroborated  by  other  credible 
evidence,  to  disregard  the  testimony  of  such  wit- 
ness in  whole." 

Where  the  evidence  diacloses  deception, 
trickery,  false  pretenses,  lying,  and  deceit  on 
the  part  of  a  person  or  persons  employed  to 
ferret  out  crime,  a  trial  court  should  permit 
the  fullest  and  most  searching  examination 
of  the  witness  for  ttie  purposes  of  establishing 
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his  motiTe  and  Inducement  under  which  be 
acted,  and  no  party  should  be  allowed  to  keep 
back  or  conceal  any  fact  that  would  tend  to 
show  that  the  witness  or  witnesses  had  an 
ulterior  motive  In  bringing  about  the  prosecu- 
tion of  the  accused.  And,  where  it  appears 
that  trickery,  deceit,  duplicity,  or  lying  has 
been  Indulged  In  by  any  witness  or  witnesses, 
then,  under  such  circumstances.  It  becomes 
the  du^  of  the  court  to  pr<^rly  caution  the 
Jury  In  respect  to  the  credibility  of  such  wit- 
nesses, applying  the  principle  as  Indicated 
In  counsel's  proffered  Instruction.  But,  where 
there  Is  no  evidence  upcm  which  such  an  In- 
struction could  be  based,  the  credibility  of 
any  witness,  as  well  as  the  weight  to  be  ^ven 
to  his  testimony,  Is  exclusively  for  the  Jury, 
and  It  would  be  clearly  error  for  the  court  to 
Indicate  the  degree  of  credibility  or  the 
weight  that  should  be  gtven  to  the  testimony 
of  such  witness. 

The  witness  Bonell  testified,  In  substance, 
that  he  gave  Doyle  a  doUar  to  buy  a  bottle 
of  whisky,  and  that  Doyle  went  to  Bouchard, 
and  together  they  walked  into  the  baggage 
room  of  the  hotel  managed  by  Bouchard^ 
where  the  witness  Bonell  saw  Doyle  give  Bou- 
chard the  dollar,  and  receive  In  return  from 
Bouchard  a  bottle  of  whisky;  that  be  (Bo- 
nell) was  employed  by  the  sheriff  of  Kootenai 
county  to  obtain  evidrace  against  violators  of 
the  local  option  law;  that  his  compensation 
did  not  depend  upon  convictions  of  such  vi- 
olators. The  record  discloses  no  prejudice, 
motive,  or  feeling  of  HI  will  or  revenge  upon 
the  part  of  the  complaining  witness  against 
the  defendant  There  Is  no  evidence  In  the 
record  in  this  case  to  the  effect  that  the  com- 
plaining witness  was  employed  specially  for 
the  purpose  of  securing  evidence  against  the 
defendant,  or  tliat  he  had  an  ulterior  motive 
in  making  up  evidence  against  the  defendant: 
That  being  true,  we  are  unable  to  find  any 
authorities  that  would  Justify  us  in  holding 
that  It  was  prejudicial  error  for  the  court  to 
refuse  to  give  defendant's  proposed  Instruc- 
tion, and  we  are  of  the  opinion  that  the  In- 
struction was  properly  refused.  See  State  v. 
Hoiale,  15  R.  I.  4,  22  AU.  1059,  2  Am.  St 
Sep.  838;  Commonwealth  v,  Tralnor,  123 
Mass.  414 ;  O'Grady  v.  People,  42  Colo.  312, 
9S  Pac.  346. 

In  State  v.  BolUns,  77  Me.  880,  the  court 
said: 

"The  employment  of  detectives  is  not  In  all 
cases  discreditable.  In  many  cases  It  is  the 
only  way  of  bringing  the  offenders  to  justice. 
It  la  as  important  that  laws  should  be  enforced 
aa  it  is  that  they  should  be  enacted.  If  it  is 
curamendable  in  the  Legislature  to  enact  laws 
prohibiting  the  sale  of  intoxicating  liquors, 

*  *  *  it  is  equally  commendable  on  the  part 
of  the  community  to  endeavor  to  enforce  them; 
and  persons  who  are  willing  to  spend  their  time 

*  *  *  in  efforts  to  enforce  such  laws  should 
not  be  unnecessarily  exposed  to  the  ill  will  of 
the  persons  whose  crimes  are  thereby  detected." 
President  and  Trustees  of  the  Town  of  St. 
Cliarles  v.  Peter  O'Mailey,  18  lU.  407;  Hronek 
V.  People,  134  lU.  139.  24  N.  £.  861,  8  L.  R.  A. 
337,  23  Am,  St  Bep.  002;  Nelson  v.  Vorce,  66 


Because  they  spend  their  time  in  assisting 
in  the  detection  of  law  violations  Is  no  sub- 
stantial reason  why  their  testimony  should 
be  subject  to  any  other  test  than  Is  legally 
applied  to  the  testimony  of  any  other  wit- 
ness, even  though  it  clearly  appears  that  they 
are  especially  employed  to  obtain  evidence 
against  "bootle^ers,"  or  that  any  greater 
care  and  caution  should  be  exercised  by  the 
Jury  in  passing  upon  the  credibility  of  their 
testimony  or  the  weight  to  be  given  it  than 
Is  required  to  be  given  by  the  Jury  to  the 
weight  and  credibility  of  the  testimony  of 
any  other  witness.  In  the  absence  of  evidence 
showing  bias,  pcejadlce,  hatred,  or  111  will 
against,  or  trickery  practiced  upon,  the  de- 
fendant, for  the  express  purpose  of  securing 
his  conviction. 

[B]  Spedflcatlons  of  error  Nos.  9  and  10, 
involving  the  legality  of  the  assessment  of 
costs  by  the  court  against  the  defendant  do 
not  AppoAT  in  the  appellant's  transcript  on 
appeal,  as  settled  and  allowed  by  the  trial 
judge.  Said  assignments  are  not  mentioned 
in  appellant's  application  for  a  new  trial. 
Where,  upon  an  appeal  from  a  judgment  and 
from  an  order  denying  a  new  trial,  specifica- 
tions of  error  do  not  appear  in  the  transcript 
or  in  appellant's  application  for  a  new  trial, 
but  are  urged  for  the  first  time  In  this  court 
in  appellant's  brief,  they  will  not  be  consid- 
ered. 

The  eleventh  asEdgnment  of  error  is: 
"The  verdict  and  judgment  are  contrary  to 

the  evidence,  and  the  evidence  is  insufficient  to 

justiCy  the  verdict  or  judgment." 

Touchlne  tbe  sale  of  fntoxlcatlDK  li<[nor  by 
the  defendant  Bouchard,  to  Doyle  the  record 
Is  short  being  in  substance  as  f<dlows:  ^Diat 
Charles  B.  Bonell,  who  for  a  short  time  pilor 
to  the  arrest  of  the  defendant  bad  been  a 
dent  of  St  Maries,  was,  through  tbe  Inetrn- 
mentaUty  of  certain  residents  of  St  Maries, 
interested  In  the  suppression  of  die  Uquor 
traffic  in  that  community,  placed  In  communi- 
cation with  the  officers  of  Kootenai  county. 
An  arrangement  was  reached  wheodiy  Bonell 
was  emidoyed  to  idd  In  securing  evidence 
against  parties  engaged  in  the  anlawfol  sale 
of  Intoxicating  liquors  In  the  dty  and  vicini- 
ty of  St  Maries.  Bonell,  In  pursuance  of 
said  arrangement  returned  to  St  Maries,  and 
ahorOy  therwfter,  in  front  of  the  hotel  man- 
aged by  the  defendant  met  one  James  Doyle, 
a  former  acquaintance,  with  whom  lie  had  a 
conversattwi  in  whldh  Intoxicating  liquors 
were  discussed.  He  thereafter  handed  Doyle 
a  dollar,  and  asked  Doyle  to  buy  him  a  bot- 
tle of  whisky  f nHn  the  defendant  Thereup- 
on Doyle  entered  the  faot^  JEound  the  de- 
fendant, and  with  him  went  into  a  rear  room, 
called  the  baggageroom  or  storeroom,  where 
the  defendant  delivered  to  Doyle  a  botQe  of 
whisky,  and  Doyle  handed  the  defendant  a 
dollar.  The  witness  Bonell  testified  that  be 
entered  tbe  room  vhere  the  transoctlcte  took 
place  and  saw  tbe  money  paid  to  the  de- 
foidant  and  fiw  irblaky  banded  to  Doyle  by 
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tibe  deftodant;  tbat  tiwccflfter  Do^  and. 
Bonell  walked  a  short  distance  fitom  tbe 
hotel,  wtaeie  each  took  a  drink  oat  of  the  bot- 
tle and  then  Beporated.  Within  a  few  days 
after  this  occurrence  the  wltnew  dellTwed 
the  balance  of  the  whlaky  and  the  bottle  to 
the  depntr  {dierift  at  Ccenr  d'Alene  dt^* 
which,  upon  the  trial,  was  Introduced  in  evl- 
dmce. 

Defendant^  upon  the  witneas  atand,  denied 
that  he  sold  D<^le  the  whlaky,  and  Doyle  de- 
nied bn^'ins  tbe  wbiaky  from  the  defendant 
niere  were  a  number  of  witnesses  called  to 
prove  that  the  prosecuting  witness*  reputa- 
tion for  truth,  honesty,  or  integrity  was  bad 
in  the  commnjQlty  of  St  Maries.  The  state 
called  a  number  of  wltoesses  in  rebuttal  to 
prove  that  the  reputation  of  the  proseculng 
witness  tor  truth,  honesty,  or  integrity  in 
the  community  of  St.  Maries  was  good.  Tbe 
witness  B<meU  also  testified  that  a  few  days 
after  Doyle  purchased  the  bottle  of  whisky 
he  purchased  a  drink  of  wbiaky  from  the  de- 

This,  in  substance,  is  the  testimoi^  that 
waB  submitted  to  tlM  Jury,  who,  under  proper 
instmctionB,  found  the  defimdant  guilty. 

The  eridenoe  offered  in  this  case,  as  well  as 
the  conduct  of  the  witnesses  upon  the  trial, 
and  their  manner  of  testiflylng,  were  an  con- 
sideved  by  the  Jury  in  reaching  tfa^  Terdlct 
In  this  dass  of  casM  the  difficult?  rests  prin- 
cipal^ In  exposing  the  secret  methods  adopt- 
ed by  people  engaged  in  the  "bootlegging** 
bnsinesaL  Their  standing  In  the  community 
generally  is  well  known.  Tbia  methods  AAopt- 
ed  in  conducting  their  unlawful  bnslnesa  fre- 
Qoently  rise  up  as  dlent  witnesses  against 
them,  and  furnish  convincing  evidence  of  their 
gnllt  The  conduct  «F  the  accused  during 
tlie  trial,  his  manner  of  testtfylng,  when  sup- 
plemnted  with  emnpetent  evidence,  though 
not  volun^ous,  is  frequoitly  sufficient  to  con- 
vince the  minds  of  the  Jury  beyond  a  reasona- 
ble doubt  of  his  gunt 

[7  ]  It  is  within  the  province  of  tbe  court 
to  say  whether  or  not  evidence  is  conqietent 
or  admlsdble,  but  its  weight  and  credibility 
are  primarily  for  the  Jury.  There  la  no  more 
Justification  fw  the  court  to  assume  the  func- 
tltms  of  the  Jury  than  there  is  for  the  Jury 
to  undertake  to  assume  the  duties  of  the 
court  Section  4824,  Rev.  Codes,  provides: 

"UpoD  an  appeal  from  a  judgment,  tbe  court 
may  review  the  verdict  or  decision  and  aoy  in- 
termediate order  or  decision,  if  excepted  to, 
which  involves  the  merits  or  necessarily  affects 
the  judgment,  except  a  dedsion  or  order  from 
which  an  appeal  might  have  been  taken :  Pro- 
vided, that  wheuever  there  Is  substantial  evl- 
deoce  to  support  a  verdict  the  same  shall  not 
be  set  aside." 

[I]  In  the  case  of  State  v.  Downing,  28 

Idaho,  540,  tbls  court  said: 

"Where  there  Is  a  substantial  conflict  In  the 
evidence,  and  the  evidence,  taken  as  a  whole, 
is  sufficient  to  sustain  the  verdict,  the  verdict 
will  not  be  disturbed."  State  v.  Nesbit,  4  Ida- 
ho, 548,  43  Pac.  66 ;   State  v.  Silva,  21  Idaho, 


24T,  120  Paa  835:  State  t.  HopUns,  28  Idaho, 
741, 145  Pac.  109&. 

[I]  It  did  not  appear  to  the  trial  oourt  in 
this  case^  on  motion  for  a  new  trial,  that  the 
evidence  was  insufficient  to  surtain  the  ver- 
dict snd,  after  examining  the  case  as  pre- 
sented to  us,  we  find  that  there  Is  a  substan- 
tial conflict  in  the  evidence  and  that  the  evi- 
dence is  sufficient  to  sustain  the  verdict  We 
have  also  concluiied  that  the  court  did  not 
err  Iq  overruling  appellants  motion  fox  a 
new  trlaL  ' 

The  Judgment  is  affirmed. 

SULUTAN,  C.  J.,  and  MOBOAN,  J.,  con- 
cur. 


DARWIN  V.  DARWIN. 
(Supreme  Court  of  Idaho.    April  30,  1915. 
Behearing  Denied  June  22,  1915.) 

Divorce  ^=>161— DEFAtn.T  Decbeb— SBrnnra 

Aside — Discbbtion  . 

Seldt  that  the  court  did  not  abase  its  dis- 
cretion in  refusing  to  set  aside  the  default  en- 
tered against  the  appellant 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  SS  622-^26;  Dee.  IHg.  ^1«1.] 

Budge,  J.,  dissentiiit. 

Appeal  from  District  Court,  Nei  Ferce 
County ;  Edgar  C.  Steele,  Judge. 

Action  by  Harry  G.  Darwin  against  Bdythe 
JoTdau  Darwin.  A  default  and  decree  were' 
entered  against  defendant,  and  from  denial 
of  a  motion  to  open,  vacate,  and  set  sum 
aside,  die  appeals.  Affirmed. 

Miles  S.  Johnson,  of  Lewlston,  -for  appel- 
lant Henry  S.  Gray,  of  Lewlston,  for  re- 
spondent 

SULLIVAN,  C.  J.  Tbls  is  an  appeal  from 
an  order  denying  defendant's  motion  to  open, 
vacate,  and  set  aside  a  default  and  decree 
entered  against  her  in  an  action  for  divorce, 
and  permit  her  to  appear  and  answer  to  the 
meritB.  The  ground  of  said  action  was  cruel 
and  inhuman  treatment  Tbe  denial  of  said 
motion  by  the  court  Is  the  only  error  as- 
signed. 

The  record  shows  that  the  complaint  was 
filed  August  S,  1914,  at  a  time  when  the  de- 
fendant was  in  the  East  on  a  visit,  having 
left  LewistMi,  Idaho,  the  latter  part  of  May, 
1914.  A  summons  was  issued  shortly  after 
the  complaint  was  filed  and  placed  In  the 
bands  of  the  sheriff  for  service  and  was  re- 
turned unserved  on  August  14,  1914.  On  Au- 
gust 16th  this  plaintiff  filed  an  affidavit  and 
obtained  an  order  for  service  for  an  alias 
summons  out  of  the  state,  to  wit  In  Boston, 
Mass.  Said  alias  summons  was  issued  and 
was  thereafter  returned  unserved.  On  Sep- 
tember 15, 1914,  the  plaintiff  filed  an  affidavit 
for  the  publication  of  summons,  making  ap- 
plication thereunder  to  have  the  former  or^ 
der  for  service  of  alias  summons  set  aside. 
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and  oa  said  date  obtained  an  order  for  the 
implication  of  the  said  summons  in  the  Lew- 
Iston  Tribune.  The  sammons  was  published 
In  said  newspaper  tor  the  time  prescribed  by 
laff,  but  proof  of  sudb  publication  and  the 
mailing  of  tbe  copy  of  the  sammons  and  com- 
plaint was  not  filed,  tor  the  reason  stated  in 
the  affldavU  of  the  attorney  for  the  plaln- 
tifF,  namely,  ^t  prior  to  the  completion  of 
sttcii  publication  a  copy  of  the  alias  sam- 
mons and  c<nnplaint  was  personally  served 
on  the  defendant  at  Lewiston,  Idaho,  by  the 
sheriff  Nez  Perce  county.  On  October  10, 
1914,  tbe  defendant  arrived  in  Lewiston  ac- 
c<»npanied  by  a  Mrs.  Baker^  a  mutual  friend 
of  the  parties  to  said  action.  Appellant's  ar- 
rival was  without  notification  to  her  husband. 
The  appellant  and  the  mutual  friend  remain- 
ed In  Lewiston  until  the  morning  of  tbe  14th 
of  October,  spending  the  daytime  at  the  Dar- 
win home  and  the  nights  at  the  Bollinger 
Hotel,  except  the  night  of  the  13th,  which 
they  were  permitted  to  spend  at  the  hus- 
band's ranch.  It  appears  that  during  those 
three  days  the  conversation  was  almost  con- 
tinuously on  the  subject  of  divorce  proceed- 
ings, appellant  urging  that  the  proceedings 
be  dropped  or  postponed  and  respondent  in- 
sisting that  tbey  be  carried  on  to  final  de- 
termination in  court  On  the  afternoon  of 
the  13th  of  October,  the  appellant  was  per- 
sonally served  with  the  summons  and  a  copy 
of  the  complaint,  and  after  receiving  tiiem 
they  were  placed  on  her  husband's  desk,  and 
thereafter  he  sent  them  to  her  by  mall.  The 
summons  was  also  published  in  the  Lewis- 
ton  Morning  Tribune  for  the  time  prescribed 
by  law,  and  a  copy  of  tbe  summons  and  com- 
plaint was  mailed  to  the  appellant,  directed 
to  her  brother's  residence.  No.  12  Fairland 
St,  Roxbury,  Mass.  Tbe  record  thus  shows 
that  she  was  served  with  summons  personal- 
ly and  also  by  publication.  It  appears  from 
the  record  that  the  service  of  summons  was 
completed  on  November  2,  1914,  and  that  de- 
fault was  entered  on  the  7th  of  November. 
The  appellant  failed  to  make  any  appearance 
whatever.  Thereafter,  on  the  16th  of  No- 
vember, the  court,  having  heard  the  evidence, 
made  and  entered  finding  of  facts,  conclu- 
sions of  law  and  entered  a  decree  in  favor 
of  the  respondent,  awarding  him  the  divorce 
prayed  for,  and  also  approving,  by  way  ot 
property  settlement,  a  certain  trust  agree- 
ment wherein  and  whereby  the  plaintiff  made 
provision  for  the  defendant,  to  be  (qteratlTe 
in  case  of  his  death.  The  decree  also  in- 
cluded provision  for  the  defendant's  support 
and  maintenance  during  the  plaintiff's  life. 
On  December  0,  1914,  tbe  appellant  made  a 
motion  and  filed  certain  aflldavlts  whereby 
she  sought  to  have  vacated  said  default  and 
decree,  alleging  in  h&  affidavit  that  on  the 
evening  of  October  13,  1914,  the  respondent 
induced  her  to  return  to  Boston  by  promis- 
ing, if  she  would  do  so,  he  would  drop  the 
proceedings  tor  the  divorce  and  would  eend 


for  her  the  f<dIovlng  a^ing.  This  state* 
m»it  made  in  the  affidavit  of  the  appellant 
was  emphatically  denied  by  the  respondent* 
and  he  states  in  his  affidavit  that  he  never 
heard  of  any  sncA  promise  nfltil  he  read  it 
in  the  affidavit  Jjmgtby  affidavits  were  filed 
by  tbe  appellant  and  the  respondent  on  said 
motlaii.  In  fact,  the  affidavits  filed  cover 
many  pages  of  the  record,  and  the  record 
also  contains  many  letters  written  by  the  ap- 
pellant to  tbe  resp<Hident  and  letters  writ- 
ten by  the  respondent  to  the  appeSOUint  The 
record  contains  over  100  pages  td.  typewrit- 
ten matter.  After  hearing  arguments  on  said 
motion,  based  on  the  aflldavlts  and  record, 
the  trial  court  entwed  an  order  denying  the 
appellant's  motion  and  application,  and  tbe 
only  question  presented  Is  whether  the  court 
erred  In  denying  said  motion. 

From  the  whole  record  we  are  satisfied 
that  the  trial  court  did  not  err  in  holding 
that  the  respondent  did  not  agree  with  the 
appellant  that  if  she  would  return  East  he 
would  drop  proceedings  for  divorce  and  send 
for  her  the  following  spring,  and  that  appel- 
lant was  properly  served  with  summons  and 
knew  of  the  pendency  of  said  action  and 
failed  to  appear  and  answer,  and  that  no  de- 
ception was  practiced  by  respondent  in  said 
matter. 

It  will  serve  no  good  purpose  to  review 
the  lengthy  affidavits  and  letters  presented 
in  the  record  which  were  considered  on  the 
trial.  We,  therefore,  shall  not  attempt  to 
review  them  ta  this  opinion,  since  it  Is  dear 
to  us  that  the  trial  court  did  not  abuse  its 
discretion  in  denyli^  said  motion.  £a<dL  par- 
ty to  pay  his  own  costa  on  appeal. 

MORGAN,  J,  concurs. 

BUDOB,  3.  I  am  unable  to  agcee  with  the 
majority  of  the  court  in  the  conclusions 
reached  In  this  case;  The  fiacts  as  set  out 
in  the  majority  oiKnlon,  so  far  as  they  relate 
to  the  matters  discussed,  are  correctly  stat- 
ed, but  for  the  pnipose  of  making  my  posi- 
tion dear  and  in  support  of  my.  contention 
that  a  different  rule  of  law  should  be  apirtied 
in  cases  of  this  character,  certain  additional 
facts  which  appear  in  the  record  will  be 
briefiy  referred  to. 

The  complaint  of  tbe  respondent  was  filed 
on  August  3,  1914,  In  which  It  is  alleged, 
among  otber  things,  that  for  more  than  four 
years  last  past  appellant  treated  respondent 
In  a  cruel  and  Inhuman  manner,  rendering 
his  life  burdensome  and  Infilctli^  upon  him 
grievous  bodily  injury  and  grievous  mental 
suffering,  anguish,  and  pain ;  thereafter  set- 
ting out  certain  specific  acts  of  extreme  cru- 
elty, among  which  appellant  is  charged  with 
overindulgence  in  intoxicating  liquors  and, 
while  under  the  infiuence  thereof,  with  in- 
discreet acts,  the  use  of  violent,  abusive,  and 
scahdiUous  language;  that  in  the  spring  of 
1910,  appellant  went  to  Spokane,  and  while 
ther^  conducted  baxmUt  In  sacb  a  manner 
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that  tihe  mftnftgenMfM;  of  tbe  hotel  requested 
ber  removal;  tbat  at  rarloiu  tLmes  appel- 
lant tbreatened  and  sooght  tbe  life  oC  re* 
apondent;  that  ai^iellant,  In  Uie  sonuner  of 
1912,  agatawt  tbe  protest  of  respondent,  went 
to  Atlantic  City,  N.  3^  wbere  she  resided 
wblle  leqMHident  was  In  Bngland  on  bust 
ness ;  tbat  sbe  refased  to  write  to  blm,  and 
conducted  borself,  wbile  in  Atlantic  Clt7)  in 
a  leprebenslble  manner,  frequenting  cafte 
and  places  at  low  repute  with  divers  persons, 
and  remained  in  such  places  to  nuseemly 
and  late  bonrs,  tber^y  subjecting  herself  to 
Mandalons  comment  and  injurious  crltldBm ; 
that  In  the  qtring  of  1913,  while  at  their 
borne  In  Levistm,  appellant  ridiculed  and 
d^ded  tbe  peoide  of  Lewisttm,  and  used 
profane  and  Tulgat  language  on  many  occa- 
sions in  tbe  bearing  of  thdr  mbun-  child; 
tbat  In  the  s^nlng  of  1912  appelbut  Indnlg- 
«d  herself  excessively  In  Intoxicating  liquors, 
exhibiting  berself  upon  the  streets  and  in 
houses  in  Lewistim  and  Clarkston,  Wash., 
In  an  intoxicated  or  seml-lntoxlcated  ctmdl- 
tion;  tbat  she  was  dissipated,  reckless,  and 
extravagant  in  her  manner.  Tbe  appelant 
In  her  affidavit  of  merit,  which  was  filed  In 
support  of  her  motion  to  set  aside  the  de- 
fault and  vacate  the  decree,  js^tedflcally  de- 
nies each  and  every  allegation  of  the  re- 
spondent's complaint,  and,  among  other 
tblngs,  states  that  upon  tbe  occasion  of  her 
Writ  to  Spokfuie,  during  the  spring  of  IQIO, 
ahe  was  taken  -hy  her  husband  to  Crystal 
Springs  Sanitarium  at  Portland,  Or.,  wbere 
she  was  treated  for  a  serious  nerrons  ail- 
ment fOr  a  period  of  three  montlis,  after 
which  she  was  accompanied  to  her  home  by 
a  trained  nurse,  who  remained  with  her  for 
more  than  a  mcmth.  Beferring  to  the  alle- 
gatlon  in  respondent's  complaint  that  appel- 
lant visited  Spokane  against  bis  wishes,  and 
bearing  upon  her  trip  to  Spokane,  we  find 
in  the  record  the  following  telegrams: 

"Spokane,  Washington,  March  IS,  1910. 
**Mr.  Harry  G.  Darwin,  No.  15,  WiUIamB  St., 
New  York.  Marie  left  me  Wcdneeday  March 
aecoDd.  Became  bo  afraid  sleeping  in  house 
alone  that  I  have  not  slept  for  four  nights  con- 
seQuently  stomach  knocked  out  Mrs.  Buck 
took  Gilbert  and  I  will  await  your  return  here 
at  Spokane  Hotel.  Wire  when  you  will  start 
Not  alms;  have  &iends  here.  Edi«." 

Day  Message. 

"New  York,  Mch.  14,  1910. 
"Mrs.  H.  G.  Darwin,  Hotel  Spokane,  Spo- 
kane,  Wash.    Wili  wire  tomorrow  when  will 
leave.  Bemain  at  Spokane  until  I  arrive. 

"H.  O.  Darwin." 

Night  Letter. 
"New  York,  Mch.  14,  1910. 
"Mrs.  H,  G.  Darwin,  Hotel  Spokane,  Spokane, 
Wash.  Leave  Thursday  afternoon.  Due  Hotel 
Byan,  St  Paui  Saturday  morning.  Write  fully 
and  wire  me  there.  Dae  Sp^ane  Monday 
morning.  Will  advise  as  to  possible  sto[>-over 
Spokane  from  St.  Paul.  Telephone  Buck  regu- 
larly as  to  Gilbert  Adrertise  for  maid  Spokane 
Haters  to  return  with  ua.  Get  all  fun  possible 
from  visit  but  be  reasonable  and  judiciotu. 
Who  is  with  you.  H.  G.  Darwin." 


nie  an>tilant  was  dmrged  by  hve  hnshand 
with  going  to  AOantie  City  against  bis  will 
and  there  conducting  herself  In  an  ntremely 
rq»rAensible  manner,  where  it  Is  allied  she 
was  extravagant,  mstetnl,  and  Indulged  in 
intoxicating  liquors  to  excess.  We  find  as  a 
part  of  aiq^eilant's  affldavlt  of  merit,  and  in 
contradiction  to  this  charge,  some  22  letters 
and  telegrams  which  she  received  from  her 
husband  bridle  in  Atlantic  City.  The  follow- 
ing excerpts  will  serve  as  samples: 

"Waldorf  Hotel,  Aldwych,  W.  a 

"London,  June  25,  1912. 

"DMrest  Ones,  Your  cable  from  Atlantic  City 
oame  last  evening  but  the  stupid  clerk  did  not 
give  it  to  me  imtil  this  morning.  At  the  same 
time  gave  me  one  that  arrived  last  Wednesday. 
*  *  *  Hog  my  dear  little  man  hard  for  me, 
and  then  be  can  turn  around  and  do  it  to  yon, 
also  for  me.  •  •  **' 

"Hotel  LoBgacre,  New  York,  Aug.  14,  1912. 

"Dearest:  •  •  •  Yonr  yesterday  letter  In- 
dicates that  you  are  tired  of  Atlantic  City,  but 
there  is  no  other  place  I  know  of  now,  where 
you  can  live  any  cheaper,  and  as  far  as  I  can 
see,  you  had  better  stay,  on  for  a  week  or  so  at 
ieaat  With  lots  of  love,  Dadda." 

It  appears  from  tbe  record  that  the  ajq^el- 
lant  went  East  in  May,  1S14,  on  account  of 
serious  illness.  In  obedience  to  the  wishes  of 
her  hooband.  As  evidence  of  aivoUant's  men- 
tal cMiditlni  Just  prknr  to  his  visit  Ektst,  we 
find  in  the  record  the  following  communica- 
tion addressed  to  ber  brotber  Joseph  G.  Car- 
ry, Boxbury,  Mass.,  ot  dato  May  2, 1914,  sign- 
ed by  re^MHident,  tn  vhiCh  be  nya,  among 
other  things: 

"Your  sister,  and  my  wife,  is  again  in  such  a 
very  nervous  ccmditloD  that  ber  friends  and  her 
pliysician  insist  that  sbe  must  be  restuined 
and  confined,  for  her  own  safety  and  for  that  of 
those  around  her.  I  feel  that  if  she  ia  placed 
in  the  only  place  we  have  near  here,  the  state 
aaylum,  she  wiU  not  survive  the  shock,  but 
that  if  ahe  can  be  retunied  to  the  East,  Where 
she  can  see  her  family  and  friends,  and  be 
among  more  congenial  surroundings  she  will  re- 
gain at  leaat  a  degree  of  nervous  health  which 
may  «iahle  ber  to  live  on  for  many  years  yet, 
and  perhaps  after  her  change  of  life  is  over  re- 
store her  to  complete  health." 

A  little  over  two  months  after  respondent 
had  sent  his  wife  East,  broken  down  In 
health,  a  mental  wreck,  and  a  fit  person.  In 
his  Judgment,  for  the  state  asylum,  he  Insti- 
tuted divorce  proceedings  against  her,  in 
which  he  sought  an  absolute  separation  and 
the  custody  ot  their  minor  child.  This  fact, 
In  connection  with  others  recited  In  the  rec- 
ord, and  the  conduct  of  the  refijpondent  In  plac- 
ing the  appellant  In  a  sanitarium  tor  treat- 
ment for  a  nervous  disorder,  establishes  con- 
clusively to  my  mind  tbat  the  appellant  was 
not  In  such  a  mental  condition  that  she  was 
capable  of  coping  with  her  hnsband  In  his 
efTorts  to  secure  a  separation  and  the  sole 
custody  of  their  minor  child,  of  which  facts  I 
think  the  resi>oiident  was  fully  cognizant 
When  she  returned  In  October,  1914,  It  is 
clear  to  my  mind,  from  a  careful  considera- 
tion of  the  entire  record,  that  she  had  not 
recovered  and  was  not  capable  of  fully  com- 
prehending the  nature  of  the  divorce  pro- 
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oeedtngs  which  had  been  InsUtuted  against 
her,  and  that  sbe  returned  East  with  an  xin- 
deratanding  upon  her  part  that  the  proceed- 
ings would  be  dismissed.  We  find  In  the  af- 
fidavit of  Annie  E.  Baker,  tiled  In  support  of 
the  affidavit  of  appellant,  made  on  January 
6.  1910,  amcmg  otlter  statements,  the  follow- 
ing: 

"I  was  present  at  the  house  of  Harry  O.  Dar- 
win in  Lewiston,  Idaho,  at  which  time  his  wife, 
Edythe  Jordan  Darwin,  waa  also  present ;  that 
both  Mrs.  Darwin  and  myself  remained  over- 
night at  said  bouse;  that  during  said  evening 
I  heard  certain  conversation  between  Mr.  and 
Mrs.  Darwin  relative  to  divorce  proceedings 
which  he  bad  commenced  against  her,  and  1 
beard  him  say  to  her  that  if  she  would  return 
to  Boston  he  would  drop  the  case,  and  that  he 
would  give  her  what  money  he  was  able  to 
raise  and  would  send  for  her  in  the  spring." 

It  is  true  that  this  same  Mrs.  Baker  made 
another  affidavit  on  January  15,  191S,  In 
which  she  says,  among  other  things: 

"Upon  mature  deliberation,  and  after  refresh- 
ing my  memory  as  to  the  various  occurrences 
and  conversations  that  took  place  during  the 
time  I  was  at  Lewistfur,  Idaho,  *  *  *  I  de- 
sire and  request  that  the  portion  of  my  said 
former  affidavit  *  *  *  be  changed  and  modi- 
fied in  the  following  respects :  *  *  *  That  I 
beard  much  conversation  between  Mr.  and  Mrs. 
Darwin  during  the  said  three  days.  *  *  *  I 
know  that  Mrs.  Darwin  repeatedly  urged  Mr. 
Darwin  to  drop  the  proceedings,  and  that  Mr. 
Darwin  was  equally  insistent  that  they  should 
be  carried  on.  •  *  •  That  I  find  myself  un- 
able to  repeat  anything  definite  that  either  of 
the  parties  said,  and  f  have  so  stated  to  Mr. 
Darwin  in  a  letter  written  to  him  on  December 
10,  1914 ;  and  I  do  not  wish  to  be  understood 
as  saj-ing,  upon  my  oath,  that  I  heard  Mr.  Dar- 
win tell  Mrs.  Darwin  that  if  she  would  return 
to  Boston  he  would  drop  the  case,  and  that  be 
woulA  give  her  what  monej'  he  was  able  to  raise 
and  would  send  for  her  in  the  spring;  for  I 
cannot  swear  that  I  heard  Mr.  Darwin  say  any 
such  thing.  I  may  have  obtained  that  Impres- 
sion solely  through  my  conversations  with  Mrs. 
Darwin  during  the  several  days  we  were  trav- 
eling t<«ether  on  our  return  to  the  East." 

Whatever  doubt  there  may  have  been  in 
the  mind  of  the  court  with  reference  to  the 
truthfulness  of  the  Baker  affidavit  should 
have  been  resolved  In  favor  of  the  appellant. 

There  is  abundant  evidence  In  the  record  to 
show  that  appellant  made  every  effort  to 
bring  about  a  reconciliation  between  herself 
and  her  husband,  upon  her  return  to  Lewis- 
ton.  There  is  also  evidence  In  the  record 
which  shows  that  the  respondent's  conduct 
toward  the  appellant  upon  her  return  home 
was  pleasant  and  affectionate,  and  not  such 
as  would  indicate  that  he  seriously  intend- 
ed to  prosecute  to  a  final  determination  the 
action  be  had  InsUtuted  for  a  divorce. 

It  will  be  borne  In  mind  that  the  default 
was  entered  November  7,  1914;  that  the  de- 
cree of  divorce  was  rendered  on  November 
16,  1914;  that  the  nppellant  was  in  the  East 
when  the  default  was  entered  and  the  decree 
grnnted ;  that  she  filed  her  motion  to  vacate 
and  set  aside  the  default  and  decree  on  De- 
cember 9,  1914,  durlnp  the  same  term  of  court 
that  the  default  and  decree  were  entered. 
Sufficient  facts  have  been  referred  to  which 


would  have  justified  the  court  In  layinc  down 
what  I  consider  the  proper  rule  of  law  to  be 
followed  in  cases  of  this  character.  In  case 
of  Humphr^s  v,  Ida.  Gold  Mines  Develop. 
Co..  21  Idaho,  130,  120  Pa&  823,  40  L.  B.  A. 
(N.  8.)  817,  this  court  said: 

"The  showing  of  mistake  and  excusable  neg- 
lect  is  very  slight  in  this  case,  and  extremely 
meager  on  whicE  to  rest  the  order.  On  the  oth- 
er hand,  however,  nndtr  the  rule  so  uniformly 
recognized,  not  only  by  this  court,  but  by  many 
other  courts,  that  every  reasonable  doubt  in 
such  cases  will  be  resolved  in  favor  of  a  trial 
upon  the  merits,  and  that  every  fair  prraump- 
tion  will  be  isdulged  in  support  -of  an  order 
opening  a  default  and  allowing  a  tdal  upm  the 
merits." 

In  an  action  for  a  divorce,  where  a  de- 
fault has  been  taken,  a  much  more  liberal 
rule  should  be  followed  than  In  an  ordinary 
action  involving  property  rights,  for  the  rea- 
son that  the  state,  as  well  as  the  parties  to 
the  action,  are  interested  in  the  marital 
relationship. 

"The  state  is  interested  in  the  marriage  rela- 
tion, since  this  relation  is  promotive  of  moral- 
ity and  inures  to  the  perpetuation  of  its  citi- 
zens."   9  Am.  &  Eng.  Ency.  L.  728. 

"In  every  civilized  country  marriage  is  recog- 
nised as  the  most  important  relation  in  life, 
and  one  in  which  the  state  is  vitally  interested. 
The  right  of  the  legislative  department  to  deter- 
mine npon  what  conditions  and  in  what  man- 
ner the  marriage  relation  may  be  entered  into, 
and,  having  been  entered  into,  for  what  causes 
and  in  what  manner  it  may  be  dissolved,  is  un- 
questioned. The  well-recognized  public  policy 
relating  to  marriage  Is  to  foster  and  protect 
it,  to  make  it  a  permanent  and  public  institu- 
tion, to  encourage  the  parties  to  live  together, 
and  to  prevent  separation  and  illicit  unions. 
See  NelHOn  on  Divorce  and  Separation,  voL  1. 
This  policy  finds  expression  iu  probably  every 
state  in  this  country  in  legislative  enactments 
designed  to  prevent  the  sundering  of  the  mar- 
riage ties  fbr  slight  and  trivial  causes,  or  by 
the  agreement  of  the  husband  and  wife,  or  in 
any  case  except  upon  full  and  satisfactory  proof 
of  such  facts  as  has  been  by  the  LcgiBlature  de- 
clared to  be  a  cause  for  divorce.  Such  provi- 
sions find  their  justification  only  in  this  well- 
recognized  interest  of  the  state  in  the  perma- 
nency of  the  marriage  relation.  While  an  ac- 
tion to  obtain  a  decree  dissolving  the  relation 
of  husband  and  wife  is  nominally  an  action  be- 
tween two  parties,  the  state,  because  of  its  in- 
terest in  maintaining  the  same,  unless  good 
cause  for  its  dissolution  exists.  Is  as  interested 
party.  It  has  been  said  by  MDinent  writers  np- 
on the  subject  that  such  an  action  is  really  a 
triangular  proceeding,  In  which  the  husband 
and  the  wife  and  the  state  are  parties."  Deyoe 
V.  Superior  Court,  140  Cal.  476,  74  Pac.  30,  96 
Am.  St.  Rep.  73. 

No  divorce  abould  be  granted  where  the 
testimony  offered  in  support  of  the  allega- 
tions Is  not  corroborated,  and  every  reason- 
able opportunity  should  be  afforded  each  of 
the  i>artles  to  a  full  hearing  upon  the  trial. 
The  tendency  of  the  courts  of  this  country 
Is  now  strongly  In  opposition  to  ex  parte 
divorces,  and  the  taking  of  default  Judgments 
In  divorce  cases  should  not  be  encouraged, 
and  no  technical  rule  of  proceeding  should  be 
Invoked  in  order  to  deprive  either  of  the 
parties  of  an  opportunity  to  present  testi- 
mony In  opposition  to  an  application  for  a 
divorce;  and  this  Is  more  parflcalnrlr  tnie 
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where  minor  diUdien  of  Che  Utlgant  and 
their  custody  are  inrolved. 

"Since  a  jodgment  by  default  ia  not  ferored 
in  divorce  euits.  the  courts  are  B^eciall^  inclio- 
ed  to  interpose  hy  opening  or  Betting  aaide  aiicb 
a  judgment  and  giving  defendant  a  day  in  court, 
BO  that  the  merits  of  his  defense  may  be  passed 
upon."    14  Cyc.  714. 

"Where  a  default  has  been  entered  against  a 
defendant  the  court  will  readily  set  we  same 
aalde  in  order  that  defense  may  be  interposed  and 
the  interests  of  the  public  protected  by  a  trial 
upon  the  merits,  ^ot  only  the  parties,  but 
the  public  have  an  interest  in  the  result  of  every 
suit  for  divorce,  and  tbe  court  should  afford  a 
hearing  to  protect  the  interests  of  the  state." 
7  Bnc.  PI.  &  Pr.  141. 

"Not  only  can  no  divorce  be  granted  upon  the 
default  of  the  defendant,  or  a  finding  of  fact 
made  by  a  referee,  but  the  law  inhibits  tbe 
granting  of  divorces  upon  the  uncorroborated 
testimony  or  admission  of  the  parties.  The  par- 
ties to  the  action  are  not  the  only  people  inter- 
ested  in  the  result  thereof.  The  public  has  an 
interest  in  the  result  of  every  suit  for  divorce ; 
and  the  policy  and  tbe  letter  of  the  law  concur 
in  guarding  against  collusion  and  fraud;  and 
it  should  be  the  aim  of  tbe  court  to  afford  tbe 
fullest  possible  bearing  in  such  matters."  Mc- 
Blane  v.  McBlane,  77  Gal.  507,  20  Pac.  61. 

"In  the  present  case  there  seems  to  have  been 
an  honest  desire  on  the  part  of  the  plaintiff  to 
present  her  side  of  the  case ;  and  while,  in  an 
ordinary  action,  the  neglect  shown  might  be 
■ufflcient  to  deprive  her  of  a  right  to  relief,  yet 
in  this  Kind  of  caae  a  more  liberal  rule  should 
prevail.*'  Wadsworth  v.  Wadsworth,  SL  CaL 
182,  22  Pac.  649.  15  Am.  St.  Rep.  38. 

"In  diecusaing  this  matter,  we  have  limited 
our  consideration  to  the  rule  aa  applied  to  ac- 
tions for  divorce.  It  is  a  matter  of  public  pol- 
icy that  divorces  should  only  be  granted  where 
^e  fullest  opportunity  has  been  afforded  both 
sides  to  be  beard,  and  then  only  when  adequate 
cause  for  divorce  is  shown.  Whether  such  ade- 
quate cause  exists  can  only  be  disclosed  after 
DoUi  sides  have  had  an  opportunity  to  present 
■U  their  evidence.  The  public  has  an  inter- 
eit  fak  havins;  no  divorce  granted  except  for  good 
cause,  and  it  is  tills  contdderation  of  public  in- 
terest which  has  largely  entered  into  the  formu- 
hition  by  the  coarts  of  a  more  liberal  rale  to  be 
applied  in  relieving  from  default  In  divorce  cas- 
es than  applies  in  other  cases,  where  property 
rights  alone  are  involved."  Smith  v.  Smith, 
145  CaL  615.  79  Pac.  276;  Cohn  v.  Cohn,  85 
CaL  108,  24  Pac.  669;  Halkey  v.  Mulkey,  100 
Cal.  91,  34  Pac  621 ;  Byser  v.  Hyser,  53  Colo. 
199, 124  Pac.  347,  Ann.  Caa.  1914B,  356;  Prin- 
gle  V.  Pringle,  65  Wash.  93,  104  Pac.  137. 

"The  pTo-per  regulation  and  control  of  the 
marriage  relation  la  of  ao  much  importance  to 
society,  the  well-being  of  the  community  is 
so  involved  in  the  permanence  of  this  rela- 
tion, that  the  state,  through  its  courts,  ezer- 
daes  a  pecidiar  guardianship  over  marriage 
and  divorce.  Society,  as  represented  by  toe 
state,  has  an  interest  in  maintaining  the  rules, 
which  have  been  prescribed  by  the  proper  au- 
thority, concerning  marriaeea  and  divorces,  which 
interest  it  is  the  duty  of  the  courts  to  protect. 

"A  divorce  is  not  to  be  granted  simply  because 
the  parties  are  willing  that  it  should  be,  nor  be- 
cause tbe  dd^dant  makes  default,  or  neglects 
to  assert,  or  waives  a  defense. 

"In  proceedings  of  this  kind,  any  course  of 
action  upen  the  part  of  a  plaintiff,  which  is  de- 
signed, and  tends,  and  operates,  to  deprive,  or 
exclude  a  defendant  from  setting  up  and  estab- 
lishing a  defense  which,  if  established,  would 
prevent  the  granting  of  tbe  divorce  is  a  fraud 
upon  the  administration  of  justice,  as  well  as 
a  fraud  upon  the  defendant."  Xouog  v.  Xouag, 
17  Minn.  (Gil,  153}  ISa 


In  the  faeaiiiv  in  the  case  at  bar,  npon  the 
motion  to  set  aside  the  default,  no  evidence 
was  taken  and  the  same  was  heard  solely- 
upon  the  affidavits  of  the  appellant  and  re- 
spondent and  corroborating  afBdavlts  of  An- 
nie Baker,  a  mutual  M6nd,  and  Hanr 
S.  Gray,  attorney  for  rrapondent 

This  coart.  In  the  case  of  Parsons  t. 
Wrble,  19  Idaho,  619,  116  Pac.  8,  laid  down 
the  following  rule,  where  a  hearing  la  had. 
upon  affidavits: 

"It  appears  from  tbe  record  that  all  of  the 
evidence  pre8ent4?d  to  the  district  court  was  doc- 
umentary, and  it  is  argued  by  appellant,  and  we 
think  rightfully,  that  while  the  vacation  of  tbe 
judgment,  or  granting  of  a  new  trial,  is  a  matter 
in  the  discretion  of  the  trial  court,  and  that  un- 
less there  la  a  manifest  abuse  of  that  discre- 
tion the  order  will  not  be  reversed  on  appeal, 
still  this  rule  is  to  be  governed  by  the  rule  that 
In  such  cases  (hearing  on  documentary  evidence 
alone)  this  court  will  make  an  original  exani- 
inatioo  of  the  evidence  as  contained  in  tbe  rec- 
ord, and  will  exercise  its  judgment  and  discre- 
tion the  same  as  tf  tbe  case  were  being  pre- 
sented to  as  in  the  first  instance." 

"The  discretionary  power  of  the  trial  judge 
upon  an  application  to  open  a  default  means  a 
sound  and  impartial  discretion,  and  should  be 
resolved,  in  case  of  doubt  in  favor  of  the  ap- 
plication." Hamilton  v.  Hamilton,  21  Idaho, 
672, 123  Pao.  680. 

Where  an  action  to  set  aside  a  default  and 
vacate  a  decree  is  supported  by  an  afBdavlt 
of  merits,  tibe  respondent  should  not  be  per- 
mitted, under  the  practice  at  this  state,  to 
rebut  said  affidavit  of  merits  by  counts  affi- 
davits reciting  the  testimony  tiered  In  sap- 
port  of  respondent's  complaint. 

The  TCflpondent  in  this  case,  In  bis  counter 
affidavits,  set  oat  facts  which,  if  tme,  ^u^d 
hare  been  proper  if  presttited  upon  die  trial 
of  the  merits,  .but  had  no  place  in  re^nd- 
ent's  counter  affidavits,  and  should  not  have 
been  allowed  or  considered  by  the  court 
Coarts  will  not  try  tbe  merits  ct  a  case  upon 
affidavits.  Douglass  v.  Todd,  96  OaL  65S, 
31  Pac  628,  81  Am.  St  Rep.  247;  2S  Cyc.  958. 

"A  promise  of  plaintiff  that  he  wonld  not 
press  the  case  to  judgment,  in  violation  of  which 
plaintiff,  without  notice  to  defendant,  enters  a 
default,  or  secures  a  judgment  against  the  lat- 
ter in  faia  absence,  *  *  *  Is  good  ground  for 
vacating  the  judgment"   23  Cyc.  920. 

This  prlndple  of  law  la  certainly  ap- 
plicable to  the  case  under  consideration. 

The  refusal  of  the  court  to  vacate  the  de- 
fault and  set  aside  the  decree  upon  the  ap- 
plication of  the  appellant  placed  upon  each 
and  all  of  said  allegations  contained  In  re- 
spondent's complaint  the  absolute  stamp  of 
truth  and  verity,  and  branded  the  wife  and 
mother  with  being  intemperate,  of  dissolute 
habits,  uncouth  and  vulgar,  a  wife  who  had 
sought  to  take  the  life  of  her  husband,  the 
father  of  her  child,  an  unfit  person  to  care 
for  and  enjoy  the  custody  and  love  of  her 
ofTsprlng.  She  was  not  permitted  to  appear 
and  file  her  answer  and  offer  evidence  to 
refute  the  serious  allegations  made  against 
her,  primarily  by  reason  of  the  fact  that  her 
mental  condition  waa  not  speclflcally  as- 
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EdtTDed  as  a  gronnd  for  vacating  the  default 
and  setting  aside  the  decree. 
'  I  think,  in  an  action  ot  this  character, 
and  onder  the  authorities  cited,  the  appel- 
lant should  have  had  her  day  In  court 
and  been  furnished,  by  order  of  the  court, 
with  sufficient  funds  to  employ  counsel  and 
secure  testimony  for  the  purpose  of  estab- 
lUhing  the  facts  set  out  in  her  affidavit 
of  merit  I  gather  from  the  record  tJUat 
the  appellant  had  no  funds  with  which  to 
employ  counsel  or  marshal  her  witnesses. 
She  had  been  deprived  of  the  custody  of 
her  child.  She  was  away  from  her  friends 
and  immediate  relatives,  with  no  one  to 
counsel  or  advise  her.  She.  acted  upon  the 
snraestion  of  her  husband,  encouraged  by 
their  mutual  friend,  Annie  B.  Baker,  and 
left  the  state  with  an  action  for  divorce  pend- 
ing against  her — under  what  I  believe,  based 
upon  the  record  In  this  case,  to  have  been  a 
positlTe  understanding  on  her  part,  as  far 
as  she  was  capable  of  forming  an  understand- 
ing that  the  divorce  proceedings  would  not 
be  pressed,  and  that  when  she  regained  her 
usual  health  that  she  wonld  be  sent  for  by 
her  husband  and  again  enjoy  the  love  and 
society  of  her  child  and  the  care  and  protec- 
tion of  her  husband. 

In  an  ordinary  case  It  la  true,  aa  laid  down 
In  the  majority  opinion  of  this  court,  that, 
the  appellant  having  been  notified  by  sum- 
mons of  the  pendency  <^  the  action,  and  the 
time  for  demurring  and  answering  having  ex- 
pired, the  default  was  pnqperly  entered,  and 
that  she  had  not,  under  the  technical  rules 
^  law  applied  In  ordinary  cases,  set  out  suffi- 
cient tacts  In  her  affidavit  of  merit  to  war- 
rant the  court  in  refusing  to  exercise  Its  dls- 
cretion.  But  when  we  consider  the  situation 
of  the  parties,  the  interest  of  the  state  in  the 
marital  relationship,  the  mratal  condition  of 
the  appellant,  the  Influences  that  were  Inrought 
to  bear  to  Induce  her  to  leave  the  state,  the 
fact  that  she  had  been  diarged  with  drunk- 
enness and  associating  with  lewd  people,  had 
attempted  the  life  of  her  husband,  and  was 
an  unfit  and  Improper  person  to  have  the  cus- 
tody of  her  child,  and  that  the  application 
to  vacate  the  default  end  set  aside  the  de- 
cree was  made  during  the  same  term  of  court 
and  within  a  very  short  time  after  the  decree 
was  granted,  It  seems  to  me  that  there  was 
a  sufficient  showing  to  have  Justified  the 
trial  court  and  to  Justify  this  court  In  vacat- 
ing the  defaiilt  and  setting  aside  the  decree 
and  permitting  this  woman  to  make  a  defense 
to  these  charges. 

In  my  opinion,  the  judgment  of  the  trial 
court  should  be  reversed,  the  default  vacated 
and  set  aside,  and  the  appellant  given  an 
opportunl^  to  be  heard,  and  furnished  suffi- 
cient means  with  which  to  employ  counsel, 
secure  the  attendance  of  her  witnesses,  and 
such  other  and  further  relief  as  might  be 
necessary  in  order  that  Justice  be  done  In  this 
proceeding. 


SOUTHERN  OREGON  CO.  r.  OAOB.  Sheriff. 

(Suiweme  Court  of  Oreffon.    June  lES,  1916.) 

Taxation    «s>608 — Collzctiow  —  Injunc- 
tion. 

M  a  suit  by  the  federal  government  to 

forfeit  land  for  breach  of  the  condition  of  the 
grant  was  pending,  and  the  owner  of  the  land 
was  resisting  the  forfeiture  and  dalming  to 
be  the  owner  in  fee,  he  is  estopped  to  litigate 
tbe  right  of  the  county  to  tax  the  land  as  his 
property,  and  equity  will  not  enjoin  the  col- 
lection of  the  taxes  pending  the  outcome  of  the 
federal  suit  even  though  the  owner  pays  the 
amount  of  the  taxes  into  court. 

Note.— For  other  cases,  see  TaxaHon, 
Cent  Dig.  SS  1230-1241 ;   Dec.  Dig.  «=»00&j 

In  Banc.  Appeal  from  Circuit  Court,  Coos 
County;  J.  S.  Coke,  Judge. 

On  petition  for  rehearing. 

For  former  opinion,  see  147  ^C;  1199. 
Petition  for  rehearing  denied. 

A.  S.  Hammond,  of  North  Bend,  for  ai^- 
lant  L.  A.  LUJeqvlst,  of  Coquille^  for  re- 
qjtondent 

McBRIDB.  J.  In  a  petition  for  rehearing 
counsel  Insist  that  the  decision  In  Southern 
Oregon  Ca  v.  Quine.  70  Or.  63,  139  Pac  332, 
does  not  decide  the  question  presented  in 
this  case.  In  our  judgment  the  plaintiff  is 
by  Its  own  showing  estopped  from  the  privi- 
lege to  litigate  the  right  of  the  county  to 
tax  the  property  In  question.  The  complaint 
shows  that  plaintiff  holds  the  record  title  to 
the  lands,  is  in  possession  of  them,  and 
claims  to  own  them.  This  reveals  such  a 
condition  of  affairs  as  made  it  incumbrat  up- 
on the  assessor  to  list  them  for  taxation  as 
the  property  of  plaintiff,  and  further  indi- 
cates that  until  a  forfeiture  is  judicially  de- 
clared plaintiff  is,  in  ftict,  tlie  holder  of  the 
legal  title  to  tbe  land.  No  forfeiture  has 
been  declared  by  Congress  or  by  any  jndldal 
tribunal,  and  until  this  is  done  plaintiff  con- 
tinues to  be  the  owner.  Farrlngton  v.  Put- 
nam, 90  Me.  405,  37  Atl.  662, 38  L.  R.  A.  339; 
Minneapolis  &  St  C.  R.  Co.  v.  Dulutb  &  W. 
R.  Co.,  45  Minn.  104,  47  N.  W.  464;  The 
Kate  Heron,  Fed:  Cas.  No.  7,619.  It  behig 
tbe  duty  of  tbe  assessor  to  assess  the  proper- 
ty, It  naturally  follows  that  It  is  the  duty  of 
the  sheriff  to  collect  the  taxes,  and  he  woqld 
violate  tbe  requirements  of  the  statute  If  he 
failed  to  do  so.  Equity  will  not  Interfere  to 
enjoin  a  public  officer  from  doing  an  act 
which  the  law  requires  blm  to  perform  mere- 
ly because  it  may  result  In  a  peculiar  hard- 
ship in  a  particular  instance.  The  hardship 
allied  In  this  Instance  Is  that  tbe  United 
States  government  Is  claiming  that  there  has 
been  a  breach  of  a  condition  of  the  grant, 
and  has  Instituted  a  suit  to  have  the  lands 
forfeited  for  such  breach.  Plaintiff  does  not 
allege  that  the  state  has  no  right  to  tax  the 
land,  but  on  the  contrary,  shows  fiictS  whldi 
evince  prima  fade  that  the  state  should  tax 
it.   Its  position  practically  Is  this: 
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"We  hold  the  legal  title  to  the  land,  afe  la 
possession  of  it,  and  claim  to  own  it,  bat  the 
government  ia  attempting  to  have  it  declared 
forfeited,  end  il  it  Bucceeds  we  will  dot  onl7 
lose  the  land,  hot  the  taxes  we  have  paid  npon 
it  in  addition.  Therefore  we  ask  the  court  to 
suspend  the  ordinary  operations  of  law,  and 
to  act  as  a  stakeholder  between  us  and  the 
oonBtr  until  the  result  of  the  suit  brought  by 
the  wartrnmmt  to  settled." 

It  seems  dear  that  such  action  by  na  would 
be  gfdng  beyond  the  law.  The  right  of  the 
oounty  to  tax  tlila  property  lis  not  la  litiga- 
tion in  the  suit  brought  by  the  goTemment. 
It  is  true  that,  it  the  United  States  should 
succeed  In  having  a  forfeiture  declared,  one 
of  the  results  would  be  that  the  land  would 
be  restored  to  the  public  domain,  and  would 
thereafter  be  noatauble ;  but  that  would  be 
a  mere  incident  of  the  suit,  and  not  the  ob- 
ject of  It  The  plaintiff  cannot  retain  the 
legal  title  and  refuse  to  pay  taxes.  It  can 
avoid  the  taxes  by  conceding  the  claim  of 
the  goremment;  otherwise  it  must  show  Its 
^th  in  the  soundness  of  Its  title  paying. 

We  adhere  to  our  original  opinion. 


BBMDEBSON  t.  TII^LAMOOK  HOTSL  CO. 
et  al. 

(Supreme  Conrt  of  Oregon.    Jane  1,  1915.) 

Costs  *=9254— Costs  on  Appeai.~Suits  in 

Equity— 'fttANscBiPT. 

The  Bapreme  Court  will  tax  as  a  disburse- 
ment the  necessary  expense  Incurred  for  a 
transcript  of  the  testimony  in  a  suit  la  equity, 
when  such  transcript  is  prepared  for  the  ap- 
peal, and  after  a  decision  by  the  trial  court. 

[ESd.  Note^For  other  cases,  see  Costs,  Cent. 
Dig.  SI  062-«6e,  874-977 ;  Dec.  Dig.  ®5»254.] 

Department  2.  Appeal  from  Circuit  Court, 
miamook  County;  Webster  HolmeSi  Judge. 

Suit  by  John  Leland '  Henderson  against 
the  Tillamook  Hotel  Company  and  others. 
On  motion  to  retax  costs  Qn  148  Fac.  S7). 
Objections  overruled- 

H.  T.  Botts,  of  Tillamook  (Geo.  R.  Bagley 
and  B-  B.  Tongue,  both  of  HUlsboro,  on  the 
brief),  for  the  motion.  Ralph  R.  Duniway,  of 
Portland  (B.  J.  Glausseu,  of  Tillamook,  on 
the  brief),  opposed. 

HARRIS,  J.  This  is  a  motion  to  retax 
costs.  The  decree  awarded  to  the  appellahTa 
their  costs  and  dl^ursements  In  this  court. 
The  cost  bill  contains  an  item  of  |261  paid 
to  the  official  stenographer  for  transcribing 
the  testimony  after  the  trial  court  had  decid- 
ed the  cause  In  order  that  Qxe  testimony 
might  be  Included  as  a  part  of  the  transcript 
on  aKieal.  The  plaintiff  objects  to  the  Item 
mentioned,  and  claims  that  it  cannot  be  taxed 
as  a  disbursement  in  the  Supreme  Court,  but 
is  taxable  In  the  drcult  court  only. 

R^erring  to  the  practice  In  law  actions 

this  court  has  held  in  De  Vail  t.  De  Tan,  67 

Or.  128, 109  Pac.  758, 110  Pac.  705,  that: 

**It  is  settled  that  in  a  law  action  the  sums 
of  money  paid  by  a  party  to  the  official  reporter 


as  hia  legal  fees  must  be  taxed  In  the  lower 
court  and  cannot  be  entered  here  as  a  disburse- 
ment." 

See,  also,  Allen  v.  Standard  Box  ft  Lumber 
Co..  53  Or.  10,  18,  96  Pac.  1109,  97  Pac  655, 
OS  Pac.  609;  Sommer  v.  Compton,  53  Or.  341, 
100  Pac.  289;  McGee  v.  Beekley,  54  Or.  250, 
254,  102  Pac.  303,  103  Pac  61;  West  t.  Mo- 
Donald,  64  Or.  203,  127  Pac.  784,  128  Pac. 
818;  Hey  wood  v.  Doernbecher  Mfg.  Co.,  48 
Or.  359,  371,  86  Pac  357,  87  Pac  530;  Boothe 
V.  Farmers'  &  Traders'  Kat.  Bank,  63  Or. 
576,  589,  08  Pac  509,  101  Pac.  390.  In  a  suit 
In  equity,  however,  the  fees  paid  to  the  offi- 
cial stenographer  for  transcribing  the  testi- 
mony may  be  taxed  as  a  disbursement  In 
this  court  The  cause  Is  tried  de  novo  if  It 
be  a  suit  in  equity.  The  disbursement  ob- 
jected to  was  for  a  transcript  which  was  not 
used  by  the  trial  court.  The  expense  of  pre- 
paring a  transcript  of  the  testimony  In  a 
suit  In  equity  for  the  use  of  the  circuit  court 
before  a  dedsion  of  the  cause  is  taxable  In 
the  circuit  court  because  It  is  in  fact  a  dis- 
bursement made  for  the  trial  in  that  conrt; 
and  the  cost  of  such  transcript  Is  not  taxable 
In  this  court  under  the  rule  announced  In 
Albert  T.  Salem,  39  Or.  466,  480,  65  Pac  1068, 
66  Pac  233.  If.  however,  a  transcript  of  the 
testimony  in  a  suit  in  equity  la  not  prepared 
until  after  a  decree  by  the  trial  court  and  is 
made  only  for  the  purpose  of  the  appeal, 
then  the  expense  of  such  transcript  Is  proper- 
ly taxable  In  this  court  The  question  in- 
volved in  the  objection  made  by  plaintiff  was 
determined  In  Young  v.  Hughes.  39  Or.  586, 
597.  66  Pac.  987,  66  Pac.  272: 

"The  stenographer's  notes  of  the  testimony 
not  having  been  transcribed  when  the  decree 
was  rendered  in  the  lower  court  it  was  neces- 
sary that's  transcript  thereof  should  be  made, 
in  order  that  the  cause  might  be  tried  de  novo 
in  this  court ;  and.  It  appearing  from  the 
amended  verified  statement  that  the  sum  of  $40 
paid  therefore  is  reasonable,  it  is  allowed." 

In  Litberland  y.  Cohn  Real  Estate  Co.,  64 
Or.  71,  76,  100  Pac.  1.  102  Pac  803,  a  Uke 
disbursement  was  taxed  after  making  certain 
deductions  from  the  cost  of  the  brief  and  ab- 
stract and  disallowing  the  expense  of  a  car- 
bon copy  of  the  evidence.  Since  the  decision 
made  in  Young  v.  Hughes,  supra,  the  practice 
in  this  court  has  been  to  tax  as  a  disburse- 
ment the  necessary  expense  incurred  for  a 
transcript  of  the  testimony  in  a  suit  In  equity 
when  such  transcript  Is  prepared  for  the  ap- 
peal and  after  a  decision  by  the  trial  court 
The  objection  to  the  cost  bill  is  overruled. 

MOORE,  O.  J.,  and  EAKIN  and  BBAN, 
JJ.,  concur. 


GRANT  COUNTY  BANK  v.  HAYES. 
(Supreme  Court  of  Oregon.   June  1,  1915.) 
1.  FSAUDULEHI  CONVETAKCBS  «=>242— RiOHXS 

OF  Cbeditor— Knowledge  of  Fbaud. 
The  mere  fact  that  a  judgment  creditor 
had  knowledge  of  the  fraud  in  a  conveyance  by 
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the  judgmeDt  debtor,  would  not  prevent  him 
from  setting  aside  a  conveyance  made  with  that 
intent,  but  ia  valuable  only  on  the  question  of 
acquiescence. 

[EA.  'Sote. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §S  689-601:  Dec.  Dig. 
«=>242.] 

2.  Fraudulent  Convetakces  *=»115 — Pref- 
EBENCB  TO  Creditor. 

Under  L.  O.  L.  S§  7397-7401,  relating  to 
fraudulent  conveyances,  a  debtor  has  the  rixbt 
to  prefer  one  creditor  over  another. 

[Ed.  Note. — For  other  cases,  see  Fraadulent 
ConveyBnces,  Cent  Dig.  j|  370,  876-877 ;  Dec. 
Dig.  «8=»115.j 

3.  FEAUDULSnT   ConVETAITCES    4s»76,  160— 

Consideration— Valuable. 

Under  L.  O.  L.  {  7401,  protecting  a  pur- 
chaser for  valuable  consideration  in  case  of 
fraudulent  conveyances,  if  the  purchaser  has 
notice  of  the  fraud,  it  is  immaterial  what  con- 
dderation  is  paid,  and  if  the  purchaser  has  no 
notice,  it  is  not  necessary  that  the  consideration 
be  adequate  if  it  is  valuable. 

[Ed.  Note.— For  other  cases,  see  Fraadulent 
Conveyances,  Cent.  Dig.  H  182-186.  512-614; 
Dec.  Dig.  <&=>76.  160.1 

4.  FUUDULENT  ConVCTAlTOIS  «C92MS— BlQHTS 

OF  Creditor— KifOWLBDOB  or  Tkaksactzon 

—Estoppel. 

In  an  action  by  the  assignee  of  a  judgment 
creditor  to  set  aside  as  fraudulent,  a  conveyance 
from  the  debtor  to  his  wife,  evidejace  held  to 
show  that  the  judgment  creditor,  who  was  an 
uncla  of  the  debtor,  acquiesced  in  the  sale,  there- 
by defeating  the  assignee's  right  of  action. 

(Ed.  Note.— For  other  cases,  see  Fraadulent 
Conveyaaces,  Gent.  Dig.  H  867-876;  Dec  Dik. 

In  Banc.  Appeal  from  Circuit  Court, 
Grant  Connty;  Dalton  Biggs,  Judge. 

Suit  by  the  Grant  County  Bank,  a  corpo- 
ratl<m,  against  Delia  Hayes.  From  a  decree 
for  complainant,  defendant  appeals.  Berers- 
ed,  and  suit  dismissed. 

This  Is  a  suit  Instituted  on  February  4, 
1914,  in  which  the  plalntlfr,  a  jndgment  cred- 
itor of  one  H.  B.  Hayes,  would  set  aside  as 
fraudulent  and  void  a  deed  made  by  the 
judgment  debtor  to  his  then  wife,  Delia 
Hayes,  September  14,  1908,  and  subject  the 
land  therelu  described  to  the  payment  of  the 
plaintUf's  judgment  obtained  May  19,  1913. 
The  complaint  charges  In  substance  that  the 
conveyance  was  executed  by  Hayes  without 
consideration  and  with  Intent  to  injure,  de- 
lay, and  defraud  his  creditoi's,  and  partlc- , 
ularly  Ills  uncle,  Stewart,  to  whom  be  was 
then  indebted,  and  that  the  wife  accepted 
the  conveyance  with  knowledge  of  the  fraud 
and  participated  in  the  deceit  charged,  in- 
tending to  hold  the  land  in  secret  trust  for 
ber  husband.  The  answer  of  Delia  Hayes, 
who  alone  defended,  denies  the  Imputation  of 
fraud,  and  In  substance  declares  that  at  the 
time  of  ber  marriage  In  1900  she  was  pos- 
sessed in  her  own  right  of  three  milcb  cows 
with  their  calves,  and  four  head  of  horses ; 
that  these  cattle  with  their  Increase  were  dis- 
posed of  by  ber  husband  In  his  own  interest, 
with  the  result  that  about  September  14, 
tdOS,  the  date  of  the  conveyance  to  her,  be 


was  Indebted  to  her  In  about  the  sum  ot 
500,  the  reasonable  value  of  the  cattle  and 
Increase  resulting  from  their  management 
for  the  eight  years  ot  the  then  married  life 
of  the  parties  to  the  deed,  In  consideration  of 
which  he  conveyed  the  real  estate  in  question 
to  her  and  she  diachar^d  him  trom  all  Ua- 
billty  on  account  of  the  property  belonglnK 
to  her  of  which  he  had  disposed.  TU.a  in 
turn  Is  challenged  by  the  r^ly.  Alttaon^ 
there  was  no  pleading  about  her  having  a 
mere  Hen  upon  the  premises  for  the  value  of 
the  proper^  appropriated  by  her  husband, 
the  circuit  court  made  a  decree  Impressing 
upon  the  realty  a  paramount  lien  in  favor  of 
the  answering  defendant  for  f37?,  with  in- 
terest at  6  per  cent  per  annum  from  Septem- 
ber 14,  1908,  set  aside  the  conveyance,  and 
directed  a  sale  of  the  property  and  the  appli- 
cation of  the  proceeds  of  such  sale  to  the  pay- 
ment of  the  lien  mentioned;  the  surplus.  If 
any,  to  be  applied  to  the  judgment  for  the 
satisfaction  of  which  the  plalntlCT  would  ae- 
quester  the  property.   Delia  Hayes  appeals. 

A.  D.  Leedy,  of  Canyon  City,  for  appellant. 
J.  B.  Marks,  of  Ganycm  City,  for  respondent 

BUBNETT,  J.  (after  stating  the  tacts  as 
above).  It  appears  from  the  evidoice  that 
Si.  Stewart  was  the  uncle  ot  H.  B.  Hayes,  the 
husband  of  Delia  Hayes,  they  having  been 
married  in  1900.  E.  Stewart  is  also  a  di- 
rector of  the  plaintiff  bank.  Hayes  had  a 
homestead  upon  which  patent  was  issued 
April  2,  1908.  Stewart  had  advanced  to  his 
nephew  {1,150,  with  which  to  pnndiase  the 
additional  property  in  question  for  which  the 
nephew  gave  his  note  to  Stewart  October  20, 
1905.  It  was  without  dispute  that  tn  1900 
the  wife  was  the  owner  of  three  milch  cows 
and  their  calves,  besides  four  horses.  Her 
husband  managed  the  cattle,  being  engaged 
to  some  extent  In  stock  raising,  and  from 
time  to  time  disposed  of  the  Increase  with- 
out making  account  thereof  to  the  wife.  It 
Is  beyond  controversy  that  as  between  the 
husband  and  wife  she  bad  a  claim  against 
him  at  the  time  of  the  conveyance  for  the 
cattle  belonging  to  her  of  which  he  had  dis- 
posed. The  contention  on  that  point  is  about 
the  reasonable  value  of  the  personal  property 
mentioned.  Neither  party  gives  any  accu- 
rate figures  on  the  number  of  cattle.  In  that 
feature  the  evidence  is  all  estimate.  As 
above  stated  the  circuit  court  found  the  rea- 
sonable value  of  that  live  stock  to  be  $375. 
The  uncle,  E.  Stewart,  seems  to  have  advanc- 
ed other  amounts  of  money  to  bis  nephew, 
the  husband,  after  the  execution  of  the  deed. 
The  wife  testifies  that  at  the  time  that  in- 
strument was  made  the  uncle  was  solicitous 
for  a  payment  on  the  nephew's  Indebtedness; 
that  her  husband  proposed  to  her  to  turn 
over  her  cattle  as  a  payment  on  the  amount 
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owing  to  tbe  uncle;  that  she  demurred  to 
tbis  and  vaa  nnwilUng  to  ^re  up  her  prop- 
erty in  paytnent  of  her  husband's  debts,  but 
that  finally  she  agreed  to  do  so  on  omditlon 
that  he  conrer  to  her  the  land  In  question. 
She  further  deposes  that  she  had  no  knowl- 
edse  of  any  Indebtedness  of  her  husband  ex- 
cept tikat  to  the  uncle  besides  her  own  claim ; 
that  with  her  husband  ^  consulted  the 
uncle  on  the  subject,  and  that  be  agreed  the 
transactlfm  should  take  place  in  that  man- 
ner, the  cattle  to  be  turned  over  to  the  uncle 
to  be  applied  on  the  indebtedness  of  the 
neidiew,  who  In  turn  should  convey  the  land 
to  his  wife.  As  stated  the  ooave^nce  was 
made  Septonber  14, 1908,  and  recorded  in  the 
deed  records  of  the  county  December  23, 
1908.  The  husband,  although  craitradlcted 
by  his  wife,  in  this  particular,  testifies  that 
he  was  then  about  to  engage  in  the  mer- 
cantile business  In  Dayville,  and  not  being 
sktlted  In  that  vocation  he  agreed  with  hla 
wife  that  they  would  put  the  property  In 
ber  name,  so  that,  should  business  prove  dis- 
astrous, or  should  the  uncle  die,  his  health 
being  then  infirm,  they  could  gain  time  to 
pay  olT  the  indebtedness  without  being  de- 
prived of  their  home.  He  says  In  his  testi- 
mony substantially  that  be  was  fearful  he 
could  not  deal  with  bis  uncle's  administra- 
tor or  executor  on  as  favorable  terms  as  with 
the  uncle  himself,  who  it  seems  was  very  in- 
dulgent as  a  creditor. 

Tbe  husband  had  other  property,  and  aft- 
erwards became  largely  Indebted  directly  to 
the  plaintiff  bank,  and  In  March,  1913,  It 
instituted  an  action  against  him  for  the  mon- 
eys directly  due  It  from  him.  On  the  fol- 
lowing day  It  brought  another  action  against 
the  husband  on  the  indebtedness  then  due  to 
the  uncle,  E.  Stewart,  the  latter  having  as- 
signed the  notes  to  the  bank  for  collection. 
Judgments  were  recovered  In  both  actions 
and  the  other  property  of  the  husband  was 
bid  in  on  execution  sale  for  tbe  full  amount 
of  the  hank's  separate  judgment,  and  this 
suit  was  instituted  to  subject  the  property 
included  in  the  deed  to  the  wife  to  tbe  sat- 
isfaction of  the  judgment  which  the  bank 
recovered  as  assignee  of  the  uncle.  The 
husband  and  wife  separated  In  December, 
1912,  and  she  procured  a  divorce  from  him, 
since  which  time  he  has  remarried.  The 
uncle  testifies  that  he  knew  nothing  of  tbe 
transfer  of  title  until  after  it  was  made.  He 
Bays,  however,  that  he  learned  ttf  it  late  In 
the  year  1908.  Another  nephew  testifies  that 
at  the  time  of  the  transaction  the  uncle  told 
him  that  the  transfer  was  about  to  he  made. 
It  appears  also  by  the  testimony  of  tbe  lat- 
ter nephew  that  he  was  engaged  In  handling 
some  of  tlM  cattle  of  E.  Stewart  on  shares 
at  tlut  Ume,  and  that  some  of  those  belong- 
ing to  the  wife  were  transferred  Into  the 
band  of  which  he  had  charge. 

[1]  It  la  true  that  the  mere  fact  that  the 
creditor  had  knowledge  of  the  fraud  would 
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not  prevent  him  from  setting  aside  a  oraivey- 
ance  made  with  that  intent  The  only  value 
to  be  given  to  the  knowledge  iminited  to  the 
then  creditor  la  on  the  question  of  his  acqui- 
escence in  the  arrangement,  and  further  il- 
luBtrati]]^  the  good  faith  of  the  parties  to 
the  deed  as  tending  to  show  that  the  trans- 
actlim  was  not  done  in  a  comer  or  secretly. 

[Z,  9]  The  anbstance  of  the  situation  Is  that 
at  the  time  the  deed  was  made  the  husband 
was  in  debt  to  his  uncle  and  also  to  his  wlf^. 
He  had  a  right,  so  for  as  that  was  concerned, 
to  pay  her,  Ihe  wife,  to  tbe  exclusion  of  bis 
other  creditor,  the  uncle.  The  prec^  of  sec- 
tion 7307,  li.  O.  li.,  is  in  substance  that  every 
conveyance  or  assignment  In  writing  or  oth- 
erwise of  any  estate  or  interest  in  lands  made 
with  the  intent  to  hinder,  d^y,  or  defraud 
creditors  or  other  persons  of  their  lawful  suits, 
damages,  forfeitures,  debts,  or  demands,  and 
every  bond  or  other  evidence  of  debt  given, 
suit  commenced,  decree  or  judgment  suffered, 
with  the  like  intent,  as  against  the  persons  so 
hindered,  delayed,  or  defrauded,  shall  be  void. 
Section  7400,  L.  O.  L..  states  that: 

"The  question  of  fraudulent  Intent  in  all  cases 
aridng  under  tbe  provisions  of  this  chapter  shall 
be  dsuned  a  questioB  of  fact,  and  not  of  law." 

Section  7401,  L.  O:  !<.,  reads  thus: 

"The  provisions  of  this  chapter  shall  not  be 
construed  In  any  manner  to  affect  or  impair  the 
title  of  a  purchaser  for  a  valuable  consideration, 
unless  it  shall  appear  that  such  purchaser  bad 

{ireviouB  notice  or  tbe  fraudulent  Intent  of  bla 
mmediate  era'ntor,  or  of  the  t'raud  raidering 
void  tbe  tine  of  such  grantor." 

Under  the  provisions  of  this  section  It 
would  matter  not  how  full  or  adequate  the 
consideration  might  be  which  the  grantee 
paid  for  the  conveyance  it  she  had  previous 
notice  of  the  fraudulent  Intent  of  her  gran- 
tor. On  the  other  hand,  the  statute  does  not 
give  any  heed  to  the  mere  adequacy  of  consid- 
eration. If  without  notice  of  her  tutor's 
fraudulent  pucpose  she  acquired  the  land  for 
a  valuable  consideration,  her  title  is  protect- 
ed by  the  terms  of  section  7401.  L.  O.  U  It 
Is  lyipr^nded  that  gross  insufficiency  of 
price  might  be  considered  as  a  drcnmstance 
tending  to  prove  fraud  in  case  there  was  any 
element  of  deceit  or  concealment  So  fftr  as 
that  Is  concerned  a  person  having  a  right  to 
sell  pn^rty  may  at  his  option  sell  it  for 
much  less  than  its  actual  value,  and  that 
alone  would  not  be  sufficient  to  nullify  the 
conveyance  in  fftvor  of  some  other  claimant 

[4]  The  weight  of  the  testimony  in  our  es- 
timation shows  that  the  uncle  was  cognizant 
ot  the  making  of  tbe  deed.  The  wife  says 
that  she  and  her  husband  consulted  with  the 
creditor  at  that  time  and  he  approved  it 
Tbe  other  nephew  testifies  that  hla  uncle  told 
him  of  tbB  transacti<ni  at  the  time  It  was 
about  to  be  accomplished.  The  deed  was 
placed  on  recoM  and  the  transaction  stood 
for  some  five  yeara  b^ore  It  was  auacked 
and  tbbU  the  creditor  did  not  attndc  It  him- 
self, but  delegated  the  matter  to  the  bank  of 
whh^  he  waa  a  director;  The  idaintlff  Siere 
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stands  In  no  better  pll^t  than  its  assignor, 
tbe  original  creditor.  It  la  worthy  of  remark 
tbat  this  proceeding  foUowed  ciosely  upcHi  tlie 
dissoiution  of  the  marriage  between  the  debt- 
or nephew  and  his  wife,  at  her  suit 

The  disposition  of  the  cattle  was  a  matter 
between  the  husband  and  wife  resulting  in  a 
just  claim  on  her  part  against  him  which  he 
had  a  right  to  pr^er  even  against  his  nncle. 
It  appears  that  some  at  least  of  the  plaintlfTa 
cattle  went  into  the  possession  of  the  uncle, 
but  whether  they  did  or  not  cannot  aCtect  the 
indebtedness  of  the  husband  to  the  wife,  If 
in  fact,  as  it  appears  without  dispute,  be  used 
the  property  for  Us  own  purposea 

In  brief,  the  husband  was  indebted  to  his 
wife.  He  conveyed  to  her  the  property.  The 
transaction  was  without  concealment,  and  be- 
ing brought  home  to  the  knowledge  of  the 
uncle  he,  by  his  long  inaction,  must  be  held 
to  have  acquiesced  in  the  same.  No  fraud  can 
be  Imputed  to  a  transaction  where  the  one  at- 
tacking It  has  practically  assented  to  it  and 
adopted  it  The  element  of  acquiescence  dis- 
tinguishes It  strongly  from  a  case  where  one 
Is  defrauded  before  Ms  eyes,  however  unwill- 
ing. It  la  apprehended  that  if  the  domestic 
relations  of  the  nephew  and  his  wife  had  con- 
tinued harmonious  we  would  have  heard 
nothing  of  this  proceeding.  Having  a  right 
to  prefer  his  wife  creditor,  the  husband  did 
so  openly,  and  the  uncle  creditor  having  ac- 
quiesced in  it  for  so  long  with  knowledge  of 
the  situation,  cannot  now  justly  claim  that 
the  preference  in  her  favor  should  be  ignored 
and  her  property,  taken  to  pay  his  debt. 

The  decree  is  reversed,  and  the  suit  dis- 
missed ;  neither  party  to  recover  costs  or  dis- 
bursements from  the  other. 


NEEH  T.  CITY  OP  SALEM. 

(Supreme  Court  of  Oregon.   June  8,  1915.) 

1.  MUNICIPAI,  COEPOBATIONS  €=>523— PUBLIO 
IMFROVEUENTS— ASSESSKENT  OF  BENEFITS— 

BKruND — Partieh  EIntitled. 

PlaintifiC  sold  land  to  S.,  agreeing  that  if 
a  sewer  assessmeDt  should  be  declared  valid  he 
would  pay  it.  The  assessment  was  paid  by 
plaintiff.  The  assesflment  on  another  sewer  dis- 
trict having  been  declared  Inv&Hd,  throwing 
the  cost  OD  the  whole  city,  and  thus  imposing 
an  unjust  burden  on  the  property  in  plamtiS'a 
district,  a  charter  provision  was  adopted  au- 
thorizing the  city  to  pay  the  assessment  on 
both  districts  and  to  refund  any  special  as- 
sessment paid,  and  providing  for  repayment  to 
all  property  owners  who  had  theretofore  paid 
such  sums  as  might  have  been  paid  on  account 
of  such  special  a(!Re»smentB  levied  against  prop- 
erty to  which  such  persons  held  the  record  I«>gtil 
title  on  a  specified  date  subsequent  to  plaintiff's 
conveyance.  An  ordinance  was  also  adopted 
providing  for  the  repayment  to  all  property 
owners  who  had  paid  by  themselvrs  or  their 
grantors  any  special  assessment.  The  city  re- 
funded to  S.  the  amount  paid  by  plaintiff. 
Held,  that  plaintiff  was  not  entitled  to  a  re- 
fund of  the  amount  paid  by  him,  as  the  charter 
end  ordinnnce  confined  the  rifflit  to  refund  to 
those  holding  the  title  on  the  date  specified, 
and,  in  view  of  the  fact  that  S.'s  property 


would  be  burdened  with  the  increased  general 
taxation,  this  plan  of  refunding  did  not  seem 
to  be  inequitable,  and  certainly  was  not  so  in- 
equitable as  to  render  it  obnoxious  to  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  D^.  SS  1232-1236;  Dec. 
Dig.  «=>523.] 

2.  MUHIOIFAL  GOBPOBATIOHS  «S3>Ki&— PDBUO 
lUpBOVBlCBNTS— AjBSBaSUEnT  OV  BBSXFITB— 

Rbfuni>— Pabties  Entitud. 

The  changed  method  of  paying  for  the  sew- 
er did  not  in  Itself,  irrespective  of  the  ordi- 
nance, entitle  plaintiff  to  recover  back  the 
amount  paid  by  him. 

[E^.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  M  1232-1236; 
Digr«s=»5287| 

In  Banc.  Appeal  from  Circuit  Court,  Mari- 
on County ;  Percy  R.  Kelly,  Judge. 

Action  by  James  R.  Neer  against  the  City 
of  Salem.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Beversed  and  remanded, 
with  directions. 

This  was  an  action  to  reconr  the  sum  ot 
$818.97,  paid  by  plaintiff  as  a  sewer  asBess- 
ment  upon  his  property  In  Salem.  The  facts 
are  as  follo\TO:  In  1911,  a  sewer  assessmeDt 
was  duly  levied  upon  certain  lots  of  i^alntlff 
in  North  Salem.  The  general  area  of  the 
proposed  improvetooit  Included  a  largB  fiart 
of  what  Is  known  as  North  Salem.  The  va- 
lidity of  the  assessment  was  oonteated  bT 
plaintiff  and  a  large  numbor  ot  other  dtl- 
Eens,  but  was  finally  deelared  valid  by  thia 
court  Before  this  dedslom  was  rendered  and 
on  July  B,  1911,  plaintiff  sold  his  pn^ierty  to 
Hattie  P.  Stltb  for  the  sum  of  $3,000^  g^Ting 
a  warranty  deed  therefor  and  agredng  with 
her  that  If  the  assesnnent  should  be  dedared 
valid  he  would  pay  it  so  aa  to  s^ve  her  a 
(dear  title.  On  April  5,  1812,  and  after  the 
assessment  had  been  declared  valid,  plaintiff 
paid  the  assessment  and  took  a  receipt  tiiere- 
for.  Snbaequeatly,  a  large  sewer  assoasment 
for  the  South  Salem  sewer  district  haviaff 
been  declared  invalid  after  the  improvemoit 
had  been  completed,  the  cost  of  tbe  lattw 
Improvemmt,  amounting  to  aboat  flSO,00(^ 
was  thrown  upon  the  taxpayers  of  the  whole 
city,  whereby  the  property  hcAders  of  the 
North  Salem  district  were  placed  in  a  situ- 
ation where  they  not  only  bad  to  bear  the 
whole  expense  of  constrnctlng  their  own  sew- 
ers, but  also  of  contributing  ratably  to  tJie 
constmcUra  of  the  sewer  system  of  South 
Salem.  To  remedy  this  manifest  injustice, 
the  dty  passed  by  the  initiative  a  charter  pro- 
viding for  the  Issuance  and  sale  of  bonds  to 
pay  for  both  improvements  and  for  refund- 
ing sums  already  paid  on  either,  ^at  por^ 
titm  of  the  charter  bearing  upon  this  subject 
is  as  follows: 

"The  city  of  Salem  shall  have  full  power  and 
authority  to  issue  and  sell  its  general  oblica- 
tion  bonds  for  meeting  the  cost  and  expense  in- 
cident to  the  laying  down  and  coastruetinf  ot 
any  and  all  public  sewers  and  drains  hereto- 
fore laid  or  constructed  within  or  without  the 
corporate  limits  of  the  city,  and  for  the  purpose 
of  passing  and  redeeming  any  and  all  tMoos,  war- 
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nuts,  or  oth«T  evidencea  of  indebtedness  here- 
tofore ifisned  by  the  city  in  the  coDstruction  of 
any  and  all  public  sewera  or  draina  heretofore 
laid,  bnilt,  or  constracted  and  for  the  pay- 
ment or  refund  of  any  and  all  public  aewer  or 
drainace  bonds  or  warrants  now  outatonding 
against  said  city,  and  for  the  payment  and  re- 
funding of  any  special  assessment  levied  and 
paid  by  any  person,  firm,  association,  or  cor- 
poration on  account  of  the  laying  and  constmc- 
tion  of  any  soch  public  sewers  or  drains. 
*  *  *  The  common  coundll  sbaH  repay  out  of 
the  tnnds  derived  frpm  the  sale  of  said  bonds 
to  all  property  owners  who  have  heretofore  paid 
into  the  city  treasory  by  themselves  or  their 
crantors,  such  sum  or  sums  as  may  have  been 
from  time  to  time  paid  by  themselves  or  their 
grantors,  together  with  Interest  thereon  at  six 
per  cent  per  annum  from  the  date  of  payment 
as  entered  in  the  docket  of  city  liens  to  the  date 
of  sale  of  said  boQds,  on  account  of  the  special 
assessments  levied  against  any  property  to 
which  said  person  held  the  record  l^ai  title  on 
December  2,  1912,  the  date  of  the  adoption 
of  section  52  under  the  initiative  laws.  The 
remainder  of  such  funds  sliall  be  applied  to  the 
payment  and  redemption  of  any  bonds,  war- 
rants,  notes,  or  other  evidences  of  indebtedness 
outstanding  against  the  city  of  Salem  on  ac- 
count of  the  construction  of  any  of  the  sewers 
and  drains  mentioned  in  subdivision  or  para- 
graph e  of  this  BBCtion." 

Ttiere,was  also  passed  at  tlte  same  time  an 
ordinance,  section  4  of  which  Is  as  follows : 

"Out  of  the  moneys  derived  from  the  sale  of 
said  bonds,  there  shall  be  repaid  to  all  prop- 
erty owners  entitled  thereto,  who  have  hereto- 
fore paid  into  the  city  treasury,  by  themselves 
or  their  grantors,  such  sum  or  sums  as  may 
hare  been  from  time  to  time  paid  by  them  or 
their  grantors  on  account  of  special  assessments 
levied  for  the  construction  of  any  of  said  sew* 
ers  or  drains,  together  with  interest  thereon,  at 
six  (6)  per  centum  per  annum  from  the  date  of 
payment  as  entered  in  the  docket  of  city  liens 
to  the  date  of  sale  of  the  bonds  provided  for 
under  section  52  of  the  charter,  as  amended  at 
this  election,  and  this  ordinance.** 

On  December  30,  1913,  Hattle  P.  Stlth,  the 
grantee  of  plaintiff,  applied  to  have  the 
amount  paid  by  plaintiff  refunded  to  her. 
Her  application  complied  technically  with 
every  requirement  of  the  charter  and  ordi- 
nance, and  the  money  was  paid  to  her.  Plain- 
tiff, claiming  that  he  was  the  person  entitled 
to  the  refund,  brought  this  action  against  the 
city,  and  upon  trial  in  the  court  below  re- 
ceived Judgment,  from  which  defendant  ap- 
peals. 

William  H.  Trlndle  and  H.  D.  Roberts, 
both  of  Salein  (Rollin  K.  Page,  of  Salem,  on 
the  brief),  for  appellant.  Boy  F.  Shields,  of 
Salem  (McNary,  Smith  &  Shields,  of  Salem, 
on  the  brief),  for  respondent 

McBRIDE.  J.  (after  stating  the  facts  as 
above).  [1]  The  refunding  provisions  of  the 
charter  and  ordinance  do  not  include  plain- 
tiff. They  expressly  confine  the  right  to  re- 
ceive the  refund  to  persons  holding  "the  rec- 
ord legal  title  on  December  2,  1912,"  at 
which  date,  and  for  a  long  time  previous 
thereto,  the  record  legal  title  was  in  plain- 
tirs  grantee,  Hattle  P.  SUtb.  With  the 
equity  of  this  plan  of  refunding  we  have 
notblng  to  do,  although  as  a  general  rule  it 
would  seem  to  he  aa  fair  as  an7  that  could  be 


devised.  The  sewer  assesbments  were  not  a 
personal  cliarge  against  the  property  owners, 
but  against  the  lots  affected  by  It  when  the 
change  was  made,  so  that  instead  of  each  lot 
being  liable  for  its  proportionate  share  of  the 
$180,000,  or  thereabouts,  which  was  the  cost 
of  the  Improvement  each  lot  was  subjected 
to  its  proportionate  share  of  taxation  to  pay 
the  Interest  and  finally  the  principal  of  the 
$480,000  bond  issue  provided  to  pay  for  all 
street  Improvements  in  the  city.  We  have  no 
means  of  determining  whether  or  not  the 
prop^ty  Is  less  burdened  by  the  latter  meth- 
od than  the  former,  as  that  Involves  specula- 
tion as  to  the  amount  of  taxable  property  in 
the  dty  other  than  land,  the  future  growth 
of  the  munleipalltr,  and  other  factors  In  the 
problem  not  before  us.  The  idea  of  the  fram- 
ers  of  the  charter  probably  was  that,  as  the 
land  would  doubtless  have  to  bear  a  great 
portion  of  the  burden  of  taxation  under  the 
bonding  scheme,  it  would  he  more  equitable 
to  return  the  amounts  already  paid  in  to  the 
then  owners  of  the  land,  than  to  others  who 
had  disposed  of  their  landed  interests.  That 
the  plan  will  work  out  exact  Justice  In  every 
Instance  is  not  to  be  expected,  but  that  It 
will  as  nearly  approximate  Justice  as  any 
other  that  could  have  been  devised  is  very 
probable. 

Let  us  adopt  plalntUTs  view  and  apply  It 
to  Mrs.  Stith's  sltaation.  She  bought  this 
property  with  an  assessment  upon  It,  the  va- 
lidity of  which  was  In  controversy.  Plain- 
tiff was  so  confident  the  assessment  would  be 
declared  invalid  that  he  was  willing  to  take  ■ 
$3,600  and  assome  the  risk  of  i>aylng  It  He 
got  his  price,  lost  the  suit,  and  paid  the  as- 
sesamenL  Kow,  if  the  money  so  paid  is  re- 
funded to  him,  Mrs.  Stith's  property  must 
respond  In  increased  general  taxation  every 
year  until  the  bonds  which  take  the  place 
of  the  original  assessment,  together  with 
their  annual  interest  are  discharged.  It  will 
therefore  be  seen  that  there  Is  nothing  so  In- 
equitable about  the  inethod  devised  by  the 
city  as  to  render  It  obnoxious  to  law.  Au- 
thorltiee  have  been  cited  to  the  effect  that  a 
right  to  a  refund  does  not  run  with  the  land 
and  will  not  pass  with  a  cMiveyance  thereof. 
Borton  V.  City  of  Portland,  62  Or,  544,  125 
Pac.  847,  Smith  v.  City  of  Minneapolis,  95 
Minn.  431,  104  N.  W.  227,  and  Bemays  v. 
Wurmb,  4  Ho.  App.  231,  are  cases  relied 
upon;  but  an  examination  shows  that  the 
holding  was  made  by  reason  of  the  wording 
of  the  ordinances  under  which  the  cases 
arose.  Thus  In  Borton  v.  City  of  Portland 
the  ordinance  provided  for  a  refund  to  "per- 
sons who  have  paid  the  assessments."  In 
Smith  T.  City  of  Minneapolis  the  city  ordered 
an  Improvement  and  collected  from  plalntifrs 
grantor  an  assessment  against  his  lot  to  pay 
for  it  Subsequent  to  the  purchase  by  Smith 
of  the  lot  so  assessed,  the  Improvement  was 
abandoned  and  the  amount  of  the  assessment 
refunded  to  plalntUTs  grantor.  Whereupon 
Smith  sued  Oa  city  to  recover  the  amoust  of 
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the  assessment.  It  was  held  that  as  he  had 
not  paid  the  money,  and  no  improv«nent 
had  been  made,  he  was  not  entitled  to  recov- 
er, and  that  the  right  to  recover  the  refund 
did  not  run  with  the  land.  In  Bemays  v. 
Wurmb  the  refund  was  authorized  to  be  paid 
to  "the  persons  who  had  paid  the  taxes,"  and 
It  was  held  that  a  grantee  who  purcliased 
subsequent  to  the  payment  by  his  grantor 
was  not  entitled  to  the  reiund.  It  will  be 
seen  from  the  foregoing  cases  that  the  ass^- 
tion  by  the  courts  that  the  right  to  the  money 
refunded  does  not  follow  the  title,  but  be- 
longs to  the  person  who  paid  the  taxes,  is  not 
a  statement  of  a  general  principle  of  law,  but 
is  based  upon  the  express  or  Implied  terms  of 
the  particular  statute  or  ordinance  there  be- 
ing considered. 

[2]  Counsel  for  plaintiff  also  contend  that 
plaintiff  is  entitled  to  recover  back  the 
amount  of  the  assessment  Irrespective  of  the 
ordinance,  because  the  method  of  paying  for 
the  improvement  has  been  changed;  but  no 
case  has  been  cited,  and  we  believe  none 
exists,  where  this  doctrine  has  been  sanc- 
tidned  by  any  court  The  cases  cited  to  sus- 
tain this  contention  are:  Rlker  v.  Mayor  of 
Jersey  City,  38  N.  J.  Law,  225,  20  Am.  Rep. 
386;  City  v.  Hill,  39  N.  J.  Law,  555;  Mc- 
Convllle  V.  St.  Paul,  75  Minn.  383,  77  N.  W. 
993,  43  L.  R.  A.  584,  74  Am.  St  Bep.  508; 
and  San  Antonio  v.  Walker  CTex.  Civ,  App.) 
56  S.  W.  952.  The  two  New  Jersey  cases  are 
to  the  effect  that,  where  assessments  have 
been  voluntarily  paid  upon  a  levy  afterwards 
declared  invalid  by  the  courts,  the  money  so 
paid  may  be  recovered  back.  The  Minnesota 
case  holds: 

"Where  a  municipal  corporation  has,  after  the 
commencement  of  a  street  imnrovement  and  aft- 
er the  collection  of  a-  special  asseesment  there- 
for, wholly  aband<med  sQCh  improvement,  a  pei^ 
sou,  whose  property  has  not  been  beQefited  in 
any  manner  by  the  work  already  done,  and  who 
has,  by  judicial  proceedings,  been  compelled  to 
pay  the  full  amount  of  his  assessment,  is 
entitled  to  recover  from  the  city  the  amount 
paid  by  him,  with  interest,  aa  ujKin  a  failure  of 
consideration." 

This  case  appears  to  state  clearly  the  c<ai- 
dltlons  of  a  recovery. 

The  case  at  bar  may  be  distinguished  In 
this:  (1)  The  assessment  here  was  finally 
declared  l^al  by  the  highest  tribunal,  where- 
as In  the  case  cited  the  assessment  proceed- 
ings were  by  stipulation  of  the  parties  de- 
clared null  and  void.  (2)  In  the  case  at  bar 
the  Improvement  had  been  completed  and 
the  plaintiff's  property  had  received  the  ben- 
efit of  it  before  he  sold  to  Mrs.  Stith,  while 
In  the  case  cited  the  Improvement  had  not 
been  completed  and  plaintiff's  property  had 
received  no  benefit;  and,  benefit  to  the  prop- 
erty being  the  consideration,  such  considera- 
tion failed. 

While  there  is  testimony  that  nothing  was 
added  to  the  purchase  price  on  account  of 
the  assessment,  the  same  witness  also  testi- 
fies that  there  was  an  agreement  at  the  time 


of  the  purchase  that  If  it  was  adjudged 
legal  plaintiff  should  pay  it,  so  that  the  lien 
was  considered  and  entered  into  the  om- 
tract  of  purchase:  and  it  would  seem  high- 
ly improbable  that  Mrs.  Stlth  would  have 
taken  the  property  at  the  price  she  paid 
with  a  stipulation  that  she  should  pay  the 
assessment  if  It  should  be  adjudged  legal 
There  would  be  little  Justice  or  equity  in 
compelling  her  to  pay  It  Indirectly  by  In- 
creased taxation  on  her  property  merely  be- 
cause the  city  had  changed  the  method  of 
paying  for  the  improvement 

Considering  the  whole  case  made  by  plain- 
tiff, we  conclude  that  he  has  shown  no  right 
to  recover  either  under  the  charter  and  ordi- 
nance or  otherwise;  and  the  Judgment  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  for  defendant. 

MOORB,  0.  J.,  and  BURNETT,  J.,  took  no 
part  in  the  consideration  of  this  case. 


WATKINS  T.  BBGOBD  PHOTOGRAPHING 
ABSTRACT  CO. 
(Supreme  Court  of  Oregon.   Jane  8,  1915.) 

1.  Action  ^=>25— Fobms  of  Action— Statd- 

TOET  PaOVISIONS. 

Though  under  L.  O.  L.  {  1,  providing  that 
the  distinction  theretofore  existing  between 
forma  of  actions  at  law  Is  abolished,  and  that 
there  shall  be  but  one  form  of  action  at  law 
for  the  enforcement  of  private  rights  or  the  re- 
dress of  private  wrongs,  forms  of  action  have 
been  abrogated,  the  Bubstance  of  the  common- 
law  actions  remains. 

_tEd,  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H' 124-145.  147-148,  158,  156-ltH),  313; 
Dec  Dig.  «s»2S.] 

2.  COBPOBAXIONB  «=>88— SPBcmo  Febtobh- 
ANCE  *»70— Stock  Subscbiption— Failukb 
TO  Dbuvbs  Stock— Reueoiks. 

A  party  who  lias  advanced  money  on  ac- 
count of  the  purchase  of  corporate  stock  which 
is  not  delivered  to  him  may  sue  for  specific 
performance  or  for  his  damages  occaeioued  by 
the  breach,  or  he  may  rescind  the  contract  and 
sue  in  assumpsit  for  the  recovery  of  tlw  mm 
paid  as.money  bad  and  received. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  3.S7-364,  425-^28 ;  Dec.  Dig.  ^ 
88;  Specific  Performance,  Cent  Dig.  |  203; 
Dec.  Due-  ♦»70J 

In  Banc.  Appeal  from  Circuit  Court,  Gooe 
County;  John  S.  Coke,  Judge. 

Action  by  George  WatUns  agMnst  tba  Rec- 
ord Photographing  Abstract  Company.  From 
a  Judgment  for  plalntlfl^  defendant  appeal& 
Affirmed. 

This  Is  an  action  to  recover  money.  The 
complaint  states,  In  effect,  that  the  defendant 
is  a  corporation  and  the  plaintiff  a  duly  li- 
censed-attorney of  Oregon;  that  during  the 
year  1912,  and  prior  to  June  Ist  thereof,  the 
plaintiff,  at  the  request  of  the  defendant  per- 
formed for  It  professional  services  of  the  rea- 
sonable value  of  $100 ;  that  in  the  years  1S12 
and  1913,  at  the  further  request  of  the  de- 
fendant, the  plaintiff  paid  out  for  Its  excln- 
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BlTe  rm  and  benefit  same  of  maaey,  glTlns 
tlie  Tespectlve  dates  and  items  thereof, 
amounting  to  f616.55;  "that  defendant  re- 
ceived and  accepted  the  same  and  the  benefit 
arising  therefrom,  and  promised  and  agreed 
to  pay  jdalntlff  therefor  In  Its  capital  stock 
at  par  wbea  his  demands  should  be  presented 
and  audited,  and  plalntlir  agreed  to  accept 
tlw  same;  that  dnrlng  the  monOi  of  April, 
1913,  plalntlfl  prepared  and  delivered  to  de- 
fendant an  Itemized  statement  of  bis  clabns 
and  demands  against  it  sabBtantlally  aa 
above  set  forth,  •  •  •  and  demanded 
that  defendant  audit  and  allow  the  same 
and  Issne  plaintiff  stock  therefor  as  agreed; 
that  defendant  tben  and  there  wrongfully  re- 
fused and  neglected  to  audit  or  allow  plain- 
tilTs  dfdms  and  demands  or  to  issue  or  de- 
liver to  plaintiff  anj  stock  or  to  do  anything 
at  all  tn  the  matter  in  violation  of  its  prom- 
ises and  i^reements;"  that  the  defendant 
wrongfully  refuses  to  carry  out  such  engage- 
ment to  lOAlnturs  loss  in  the  sum  of  9746.65. 
for  vhlcb  Judgment  is  donanded. 

The  answer  limits  each  aUagatioii  of  the 
emnplaint  in  reepect  to  the  reasonable  value 
of  tlie  servloeB  so  perfermed  and  of  tiie  sev- 
eral sums  of  money  so  paid,  but  denies  the 
remaining  avmnenta.  For  a  further  defense 
it  is  alleged,  in  substance,  that  during  the 
year  1912  ttke  defendant  was  duly  organized 
by-  the  plaintltr,  together  with  W,  X  Rtist 
and  Edward  A.  Harris,  who  severally  sub- 
scribed for  $1,700  of  the  stodc  of  the  corpora- 
tion, and  each  was  dected  a  director  and  of- 
ficer thereof;  that  by  resolution  of  the  direc- 
tors it  was  determined  that  the  value  of  any 
eeiTlces  performed  and  the  equivalent  of  any 
money  paid  by  either  of  fiaem  at  the  request 
of  the  defoidant  diouM  be  credited  on  ac- 
count of  his  subacrlption ;  that  at  all  times 
the  defendant  has  been  ready  and  willing  to 
issue  to  the  plalntiCt  in  satisfaction  of  his 
demands,  Its  caplUl  stock  in  shares  of  $100 
each,  the  par  value  there<^  and  "now  ten- 
ders" the  same  to  him  in  payment  of  his 
claim;  that  ttie  defendant  has  heretofore 
been  unable  to  make  such  tender,  becautse 
the  plaintiff,  as  an  officer  of  the  corporation, 
refused  to  surrender  to  it  the  books,  8tO€ik 
certificates,  etc.,  of  which  he  had  the  exclu- 
sive posseEBlon. 

The  revly  denies  the  all^attons  of  new 
matter  in  the  answer,  except  it  admits  that 
on  April  22,  1012,  each  person  named  sub- 
scribed for  capital  stock  of  the  corporation  in 
the  som  stated,  whereupon  directors  were 
elected  as  follows:  Rust  for  three  years; 
Harris  for  two;  and  the  plaintiff  for  one. 
It  alleges  that  on  August  2,  1912.  by  resolu- 
tion of  the  board  of  directors,  the  plaintiff's 
subscription,  with  his  consult,  was  reduced 
to  ten  shares;  that  the  stock  book  was  left 
in  the  possession  of  tlie  plaintiff,  who  has 
cared  for  it  without  any  demand  having  been 
made  for  its  ^leUrery ;  and  that  since  April 
22.  1918,  he  has  not  been  a  director  of  the 
corporMtloiia 


Based  on  these  Issues  the  cause  was  tried, 
resultli^  in  d  Judgment  as  prayed  for  in  the 
complaint,  and  the  defendant  appeals. 

Peck  &  Peck,  of  Marshfleld,  and  J.  M. 
Upton,  of  Boseburg,  for  appellant  Chas.  I. 
Bdgard  and  Geo.  Watkins,  both  of  Marsta- 
fl^  for  respondent 

MOORE,  C.  J.  It  Is  maintained  by  the  ap- 
pellant that  the  pleadings  disclose  a  cause 
of  action  founded  upon  an  express  contract 
whereby  the  defendant  was  to  deliver  Its 
capital  stock  at  par  to  the  plaintiff  in  settle- 
ment of  Ms  demand;  that  the  wrong  com- 
plained of  Is  the  nonobservance  of  the  terms 
of  that  agreement,  thereby  limiting  the  re- 
covery to  the  market  value  of  such  stock  at 
the  time  of  the  breach,  and,  such  being  the 
case,  an  error  was  committed  In  construing 
the  complaint  as  stating  a  cause  of  action  In 
assumpsit  This  postulate  Is  denied  by  re- 
spondent's counsel,  who  asserts  that,  where 
a  party  to  an  agreement  refuses  to  comply 
with  its  terms,  the  other  party  thereto,  If 
not  himself  In  fault,  may  elect  to  treat  the 
contract  as  rescinded,  and  recover  what  he 
has  paid  thereon,  in  the  nature  of  an  action 
in  assumpsit  on  an  implied  contract  as  for 
money  had  and  received. 

[1]  Our  statute  relating  to  the  forms  of 
action  reads : 

"The  distinction  heretofore  existing  between 
forms  of  actions  at  law  is  abolished,  and  here- 
after there  shall  be  but  one  form  ot  action  at 
law,  for  the  enforcement  of  private  rights  or 
the  redress  of  private  monga.*'   L,  O.  L.  {  1. 

Tliough  the  fonna  have  thus  been  abrogat-, 
.ed,  fbB  substance  of  the  oommon-law  actions 
remains.  Weber  v.  BofhehUd,  U  Or.  S8S,  16 
Pac  650,3  Am.  St  162;  Homeflua  v.  Wil- 
kinson. 51  Or.  41^  08  Pac.  4T4;  Lee  Tung  v. 
Bnrkhart,  60  Or.  19*,  116  Pa&  1066;  Tan 
de  Wiele  v.  Oarbade,  60  Or.  685, 120  Pac  762. 

(2]  In  dlseDSdng  the  snhject  of  snbscxlp- 
tions  for  capital  stock,  a  text-writer  re- 
marks: 

"The  corporation  is  l)Ound,  upon  demand,  to 
deliver  to  a  stockholder  a  certificate  of  stork 
represeoUng  bis  interests  in  the  corporation. 
If  it  refuses  to  issue  the  certificate,  the  Btof^- 
holder  may  bring  suit  in  equity  to  compel  its 
issuance,  or  ne  may  recover  of  the  corporation 
in  assumpsit  the  value  of  tbe  stock  at  the  time 
of  the  demand."   1  Cooke,  Corp.  (7th  Ed.)  S  61. 

In  Swazey  v.  Choate  Mfg.  Co.,  48  N.  H. 
200,  the  plaintiff,  having  advanced  to  a  cor- 
poration money  for  shares  of  stock  which 
were  not  Issued  to  him,  rescinded  the  agree- 
ment and  brought  an  action  in  assumpsit  for 
money  had  and  received,  and  it  was  held  that 
a  recovery  could  be  bad.  Mr.  Justice  Bel- 
lows, speaking  for  the  court  in  deciding  the 
case,  observes: 

"By  the  terms  of  the  receipt  the  defendants 
were  to  issue  to  the  plaintiff  the  stock  of  the 
corporation  to  the  amount  of  the  $300  paid  by 
him,  which,  a*  the  case  finds,  was  three  shares ; 
and  it  may  fairly  be  inferred  that  defendants 
were  to  deliver  to  the  plaintiff  tbe  proper  evi- 
dence of  the  issulna  of  that  stock,  that  la,  the 
usual  certificates.  On  tlw  refusal  of  the  dennd* 
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anta  to  issue  the  stock  the  plaiotiff  might  main- 
tain a  suit  on  the  contract  and  recover  damages 
for  the  breach  of  it,  or  he  might  rescind  the  con- 
tract and  recover  back  the  money  so  paid." 

So,  too,  in  Kinser  t.  Cowle,  235  111.  883, 
86  N.  E.  623.  126  Am.  St  Bep.  221.  It  was 
ruled  tbat  a  purchaser  of  sliareB  of  stock 
In  a  corporation  might  resdnd  the  contract 
and  recover  the  purchase  money  from  the 
vendor  when  the  latter  refused  to  deliver  the 
stock  certificate  as  agreed.  See,  also,  Morgan 
T.  Hendiie,  34  Colo.  25,  81  Pac.  700,  7  Ann. 
Cas.  935. 

Mr.  Thompson,  In  his  work  on  the  Law  of 
Sales  of  Stocl£S  and  Bonds,  123,  124.  in  treat 
Ing  of  actions  In  assumpsit,  says : 

"A  buyer's  measure  of  damages  against  the 
seller  for  failing  to  perform  a  condition  preced- 
ent to  the  sale,  on  paying  the  nurchase  money, 
is  usually  the  amount  of  bis  purchase  money.'^ 

The  rule  to  be  deduced  from  these  authori- 
ties is  that  a  party  who  has  advanced  money 
on  account  of  the  purchase  of  corporate  stock 
which  Is  not  delivered  to  him  has  a  choice 
of  the  following  remedies:  (1)  He  may,  in 
some  jurisdictions,  maintain  a  salt  In  equity 
for  specific  performance,  and  compel  a  deliv- 
ery of  the  stock;  (2)  he  may  treat  the  ex- 
ecutory agreement  as  subsisting  and  recover 
tiie  damages  occasioned  by  the  breach ;  or  (8) 
he  may  rescind  the  contract  and  maintain  an 
action  in  assumpsit  for  the  recovery  of  the 
sum  paid  as  money  had  and  received.  The 
plaintiff  herein  has  proceeded  upon  the  the- 
ory of  accepting  as  a  rescission  of  the  execu- 
tory contract  the  defendant's  failure  to  issue 
the  certificates  of  stock,  and  has  adopted  the 
third  remedy  stated  to  recover  the  money 
and  value  of  services  he  advanced  in  pay- 
ment of  bis  subscription. 

Several  disputed  questions  of  fact  were 
settled  by  the  verdict,  and  require  no  consid- 
eration. Other  asidsned  errors  are  deemed 
immaterial. 

It  follows  that  the  judgment  ahoald  be  af- 
firmed ;  and  it  Is  ao  ordered. 


MOODY  v.  MILIAED  COUNTY  DRAIN- 
AGE DIST.  NO.  1  et  aL 
(No.  2768.) 
(Supreme  Court  of  Utah.    Fd}.  9,  1916.) 

Dbains  «=>18  —  Drainage  DisrincTS— Issu- 
ance OF  BONDS—SUBUlBSXOn  TO  FOPDI^ 

Vote— Notice. 
Laws  1913,  c  95,  |  provides,  as  to 
special  drainage  district  elections  to  determine 
whether  bonds  shall  issue,  that  the  supervisors 
siiall  request  the  county  commissioQers  to  call 
a  special  election  within  from  SO  to  45  days 
"from  the  date  of  filing  such  request  and  due 
notice  of  such  election,  whldi  shall  be  held 
within  the  said  district  or  at  some  convenient 
point  adjacent  to  said  district,"  and  that  such 
notice  shall  require  the  electors  to  cast  bal- 
luts  in  the  form  therein  specified,  or  in  an 
equivalent  form.  Held,  that  the  statute  is 
meaningless  as  to  the  notice  to  be  ^ven,  or  by 
whom,  when  or  In  what  manner  it  is  to  he 
given,  and,  as  the  giving  of  notice  is  a  prereq- 
uisite to  a  valid  election,  an  election  held 
thereunder  was  invnlld,  though  notice  was  given 
1^  posting  and  t>ubHcatlon,  as  there  was  no 
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statutory  standard  by  which  It  coold  be  dete> 
mined  whether  the  notice  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  11,  13;  Dec  Dig.  <^ia] 

Original  proceeding  by  MUton  Moody 
against  Millard  County  Drainage  District  Ko. 
1  and  othera  to  restrain  the  issuance  and 
sale  of  bonds.  Writ  made  permanoit 

W.  E.  Bydaldi,  of  Salt  Lake  Olt^,  tor  plain- 
tiff. Thomas  &  Sonle,  of  Salt  Late  City,  for 
def^danta. 

STBAUP,  a  7.  We  are  ashed  to  restrain 
Millard  county  drainage  district  and  tbe 
board  of  supervlBora  of  that  district  from  Is- 
suing, s^ing,  or  disposing  of  bonds  to  con- 
struct drains,  canals,  and  to  make  other  im- 
prorments.  On  petition  of  HUton  Moody, 
an  aggrieved  and  interested  party,  we  gnn^ 
ed  an  ordw  to  show  cause  and  a  restnhit  ia 
the  meantime.  Doe  rMum  to  oar  mandate 
was  made.  The  matter  was  heard  jesterdar 
(February  8,  1915).  Various  grounds  are  al- 
leged aHHailing  the  validity  of  (Ampt^  95^ 
Laws  1013,  rdatlng  to  drainage  districts. 
The  only  <hm  pteaaed  involTea  that  poitiw 
of  section  82  of  tSie  act  rating  to  notice  of 
special  elections  to  determine  whether  or  not 
drainage  bonds  tball  issue.  It  reads: 

"Before  such  bonds  diall  be  issued  the  board 
of  supervisors  shall  request  the  board  of  coui- 
ty  commissioners  to,  and  the  said  board  of  coun- 
ty commissioners  shall  at  once  call  a  speaH 
election  to  be  held  within  a  time  not  less  than 
thirty  (30)  nor  more  than  forty-five  (45)  days 
from  the  date  of  filing  such  request,  and  due 
notice  of  such  election  which  shall  be  held  with- 
in the  said  district  or  at  some  convenioit  point 
adjacent  to  said  district  Such  notice  abiul  re- 
quire the  electors  to  cast  ballots,  which  shall, 

contain   the   words   'Drains^  Bonds   

r>i  strict  ,  Yes,*  br  'Drainage  B<mda  

District  ,  No,  or  words  equivalent  there- 
to." 

The  language  Is  not  only  ambiguous,  but  so 
wanting  In  words,  terms,  or  reference  as  not 
to  express  anything  concerning  the  snbject 
of  notice.  The  word  "notice,"  If  regarded  as 
nominating  anything,  is  left  without  a  predi- 
cate; if  as  an  object  acted  upon,  It  is  left 
without  action  or  an  actor.  It  stands  there 
unrelated  and  unconnected  with  anything  pre- 
ceding or  following  it  No  sense  can  be  gath- 
ered from  the  language  as  to  the  giving  of  a 
notice,  by  whom  to  be  given,  when  to  be  given, 
nor  the  manner  of  giving  it  Nor  is  It  aided  In 
such  respect  by  referemse  to  other  provisions 
of  the  act  The  giving  <tf  notice  la  a  prerequi- 
site to  a  valid  election.  It  Is  averred  In  the 
return  that  notice  by  posting  and  pabltcatioD 
was  giv^  But  until  It  Is  provided  what 
that  notice  shall  be,  when  and  how  it  shall 
be  given,  and  by  whom  given,  there  Is  no 
standard  by  ^Idi  It  can  be  detumined 
whether  what  was  d<me  Is  or  Is  not  in  com- 
pliance with  law.  We  think  the  act  bad  in 
this  particular,  and  that  the  writ  should  be 
made  pearmanent  Such  la  the  ordw;  costs 
to  the  pialntitC.  Counsel  win  prepare  the 
writ  All  the  Justices  concur. 
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STATE  T.  DODD.    (No.  S521.) 
(Supreme  Court  of  MoDtaoa.    Jane  S,  lOlS.) 

1.  Cbimisal  Law  <t=>995— Judgment— Fobm. 

A  recital  in  the  minutes  of  the  conrt,  in  a 
proRccatioD  for  practicing  medicine  without  a 
iiwnse,  that  "the  court  ordered  that  the  de- 
fendant be  punished  b;  paying  a  fine  of  $300,'' 
is  not  a  "judgment." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uv,  Cent.  Vig.  SI  2&18,  2621,  2523-2520, 
2528^,  2S30;  2SS6-2543;  Dec.  ^g.  «s»e95. 

For  othw  definitiooB,  see  Word*  and  Phraaes, 
First  and  Second  Series,  Judgment.] 

2.  CoNEmronoETAL  Law  «=p20S— Pbtsioiahs 
tUD  SuBOBONS  «=>2— Bight  to  Pbactice— 

STATtrreS—CONSTITUTIOW  Aim . 

Rev.  Codes.  |  1S87,  prorides  that  any  per- 
MD  wishing  to  practice  medicine  or  aargery 
must  secure  a  ontificate  from  the  state  board 
of  medical  examiners.  Section  1591  provides 
that  every  person  practicing  without  such  cer' 
tificate  abaU  be  guilty  of  a  misdemeanor,  de- 
fines practicing  medicine  or  aurgery,  and  pro- 
vides that  the  section  shall  not  restrain  any 
lecKlly  licensed  osteopathic  practitioner.  Laws 
1901,  p.  61,  {  11,  declares  that  the  practice 
«f  osteopathy  shall  not  be  deemed  the  practice 
of  medicine  or  aurcery.  JSeldf  that  the  act  re- 
lating to  the  iwactice  of  medicine  and  surgery 
is  not  unconstitutional  as  constltaticg  class 
legislation  discriminating  in  favor  of  osteo- 
paths; they  being  excluded  fnnn  the  practice 
of  medicine  and  surgery. 

FEd.  Note.— For  other  eases,  see  Constitution- 
al I^w,  Cent  Dig.  $1  649-077;  Dec.  Dig.  ^ 
20S:  Physidans  and  Sui^^s,  Cent.  Dig.  |  2; 
Dec.  Dig.  «=>2.] 

3.  CoNBTrrtmoNAL  Law  ^=926  —  Dkpabt- 

M£NT8  or  OOVEUniEm— LlOISLATITS  POW- 
KB. 

The  state  Constitution  is  a  limitation  upon 
power,  and.  In  the  absence  of  restrictions  there- 
in, the  Legislature  may  enact  any  measure 
which  does  not  infringe- upon  the  supreme  law 
of  the  land. 

{Ed.  Notft— For  other  eases,  see  Constitutioii- 
al  Law.  Cent.  Dig.  |  30;  Dec.  Dig.  <5=>26.] 

4.  CoNSTITUTIOVA];.  LaW  4s>48 — VaUDITT  OW 

Stattjte  —  Classification— Pbesumptioks. 
Legislation  which  makes  a  reasonable  clns- 
rificatimi  of  a  subject  is  valid,  and,  in  the  ab- 
sence of  a  contrary  showing  on  tiie  face  of  the 
statute,  will  be  presumed  reasoiable. 

[Kd.  Note,— For  other  cases,  see  Oonttitution- 
tl  Law.  Cent.  Dig.  {  46;  Dea  Dig.  «s»48.] 

5.  PHTSXCXAHS  and  SlTROKONB  MEDI- 
CINE AND  SUBQEBT— "PBACnCS  OF  OSTEOP- 
ATHT." 

Rev.  Codes,  f  1605,  iNvvidlng  that  every 
person  shall  be  deemed  practicing  osteopathy 
within  the  meaning  of  the  act  who  shall  treat, 
cure  or  relieve  any  disease,  or  cure  or  relieve 
any  fracture  or  abnormal  condition,  by  any 
treatment  by  the  use  of  the  hands  or  mechani- 
cal appliances,  does  not  authorize  an  osteopath 
to  practice  medicine  or  suigray.  but  confines 
treatment  to  the  use  of  the  huads  or  mechanical 
appliances. 

[Ed.  Note. — For  other  cases,  see  Phvaicians  and 
Surgeons^  Cent.  Dig.  H  6-11;  Dec.  Dig.  «5>6.] 

Appeal  £rom  District  Court,  Osscade  Coun- 
ty; J.  B.  Leslie,  Jadg& 

W.  B.  Dodd  waa  ccmvicted  of  practicing 
medicine  wltboat  a  llcenae.  From  the  Judg- 
ment and  an  order  denying  a  new  trial,  he 
appeals.  AfBrmed. 


C  H.  Button,  of  Ghref^  FidUh  tm  aepdlenb 
D.  H.  K€lUy,  Atty.  Gen.,  and  W.  H.  PoorauUk, 
Aast  Atty.  Gen,,  for  tlie  State. 

HOLLOWAY,  J.  The  d^^endant  was  «m- 
Tlcted  of  practicing  medl(dne  without  first 
having  obtained  a  certificate  from  the  state, 
board  of  medical  exa miners.  The  notb%  ot 
appeal  recites  that  de&ndant  has  appealed 
from  the  judgment  and  team  an  order  deny- 
ing his  motion  for  a  new  trial. 

[1  ]  If  any  Judgment  has  ever  been  render- 
ed or  ent«»d  in  thia  action,  the  recwd  faila 
to  disclose  the  fact  The  recital  in  the  min- 
utes, "The  conrt  ordered  that  the  defendant 
be  punished  by  paying  a  fine  of  three  hun- 
dred dollars  ^300,00),"  Is  not  a  Judgment 
Every  Question  which  appellant  seeks  to 
have  reviewed,  however,  arises  upon  the  ap- 
peal from  the  order  denying  his  motion  for 
a  new  trial. 

[Z]  The  principal  contention  made  Is  that 
the  statute  regulating  the  practice  of  med- 
icine is  unconstitutional.  Section  1587  of 
that  act  provides  that  any  person  wishing  to 
practice  medidne  or  surgery  in  this  state 
shall  first  secure  a  certificate  from  the  state 
board  of  medical  examiners.  Section  1501 
provides  that  every  person  practicing  medi- 
cine or  surgery  without  such  certificate  shall 
be  guilty  of  a  misdemeanor.  The  same  sec- 
tion further  defines  "practicing  medicine  or 
surgery"  and  contains  this  proviso: 

"Nothing  in  this  sectltHi  shall  be  construed 
to  restrain  or  restrict  any  knlly  licensed 
osteopathic  practitoiner  *  *  * .  ni^er  the 
laws  of  this  state," 

The  right  of  the  state  in  the  exercise  of 
its  police  power  to  regnlate  the  practice  at 
medicine  by  mq^ropriate  leglslatlosi  Is  con- 
ceded, but  It  la  insisted  Utat  section  1691  U 
arbitrary  and  unreaswiabte  class  leglalation 
and  not  a  valid  police  regulation  for  that 
reason.  Counsel  for  appellant  insists  that 
ttie  effect  oC  tb&t  section,  with  the  provlBO 
quoted.  Is  to  deny  to  every  person,  except 
osteopaths,  the  right  to  practice  medictQe  or 
surgery  in  Montana  without  a  certificate 
from  tlie  state  board  of  medical  examiners, 
and  that,  in  excepting  licensed  osteopaths 
from  the  operation  of  its  provisions,  those 
persons  thus  javored  are  free  to  engage  in 
the  practice  of  medicine  or  surgery  without 
having  to  aubmit  to  die  ordeal  of  an  examl- 
nati<Hi  and  without  having  the  cerUfieate  re- 
quired of  every  other  one  who  seeks  to  en- 
gage in  the  like  practice;.  If  the  construc- 
tion thus  soo^t  to  be  placed  upon  the  lan- 
guage of  section  1591  is  Justified,  we  might 
readily  assent  to  the  conclusion  that  the 
dassificatlou  made  Is  an  arbitrary  one,  and 
that  the  case  presented  up<m  this  ai^al  falls 
within  the  rule  announced  In  State  v.  Cud- 
ahy  Packing  Co.,  88  Mmt  179.  82  Pac.  833. 
lU  Am,  St  Rep,  804,  8  Ann.  Cas.  717,  and 
that  the  statute  in  its  operation  denies  to  the 
appellant  the  equal  protection  of  the  lawa. 
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la  asBumliis,  bowerar,  that  aeeOoa  IfiOl  pei^ 
mlta  an  osteopath  to  praetiGe  medidne  with- 
out a  certificate  from  the  state  board  of 
medical  examlnera,  counsel  for  appellant 
em  and  with  Qie  &I1  of  this,  his  funda- 
mental premise,  goes  his  entire  argument. 

We  shall  not  trace  the  history  of  the  stat- 
ttte  regulating  the  practice  of  medicine  In 
this  state  from  Its  origin.  As  it  appeared  In 
the  Political  Code  of  1895,  SI  60&-«08  (Rev. 
Codes,  fiS  1685,  ltf03).  It  contained  no  proviso 
or  exception  In  favor  of  osteopaths  or  oth- 
ers. It  was  a. general  statute  of  uniform  op- 
eratlrai,  which  required  every  person  who 
wished  to  practice  medicine  or  surgery  in 
this  state  to  submit  to  an  examination  before 
the  state  board  of  medical  examiners  and  se- 
cure a  certiflcate  from  that  board.  In  1901 
an  act  was  passed  to  regulate  the  practice  of 
osteopathy.  Laws  1901,  p.  48.  Section  11  of 
that  act  declared  that  the  practice  of  os- 
teopathy shall  not  be  deemed  the  practice  of 
medicine  or  surgery,  within  the  meaning  of 
the  law  regulating  the  practice  of  medicine 
or  surgery.  In  1905  the  act  of  1901  was  su- 
perseded by  a  more  elaborate  measure  upon : 
the  same  subject,  section  13  of  which  con- 
tained the  same  provision  as  section  11  of  the 
act  of  1901.    Laws  1905,  c.  51. 

[8, 4]  In  the  act  of  1901,  above,  the  prac- 
tice of  osteopathy  was  not  deiined  speclflcal- 
ly,  but  the  meaning  of  the  phrase  was  so 
well  understood  that  the  Legislature  was 
competent  to  say  that,  whatever  It  might 
comprehend.  It  did  not  Include  the  practice 
of  medicine  or  surgery.  This  authority  thus 
assumed  by  the  Legislature  Is  challenged, 
and  it  Is  urged  that  It  Is  beyond  the  scope 
of  lawmaking  power  to  say  that  the  perform- 
ance of  acts  tending  to  cure,  treat,  relieve, 
or  paQlate  any  ailment,  disease,  or  Infirmity 
of  the  human  mind  or  body  is  not  the  prac- 
tice of  medicine  or  surgery.  Much  of  this 
argument  falls  of  its  mark.  In  the  first  In* 
stance,  we  approach  the  consideration  of  the 
subject  nmfronted  with  the  weU-establlshed 
rule  that  our  Constitution  is  a  limitation 
upoia  power,  particularly  l^lslatlve  power, 
and  ttiat,  in  the  absrace  of  some  cimstita- 
tional  restriction,  the  L^clslature  Is  free  to 
enact  any  mciisure  which  does  not  Infringe 
the  supreme  law  at  the  land.  State  v. 
Trench,  17  Mont.  64,  41  Pac.  1078,  80  L.  R.  A. 
416;  Missouri  B.  P.  Co.  r.  Steele,  32  Moat 
i3S,  80  Pac.  1003.  There  Is  not  any  provi- 
sion of  our  Constitution  which  denies  to  the 
Legislature  this  right,  and  for  that  reas<Hi 
we  mi^t  content  ourselves  with  saying  that 
It  was  competent  fbr  our  lawmakers  to  de- 
fine the  practice  of  osteopathy  in  this  nega- 
tive manner.  But  for  an  equally  cogent  rea- 
son appellant's  posItl<Hi  Is  not  maintainable. 
In  the  Code  of  1895  the  practice  of  medicine 
or  surgery  was  declared  to  comprehend  cer- 
tain acts.  In  defining  osteopathy  as  not  in- 
cluding the  practice  of  medicine  or  surgery, 
the  Legislature  did  nothing  more  than  to 


say  that  the  osteopaflu  were  snluded  fron 
the  field  of  <veratlon8  detwmined  by  the  def- 
inition oi  the  practice  of  medldiw  or  surgery. 
Osteopaths  were  authorized  to  practice  os- 
teopathy, but  not  to  practice  medicine  or 
surgery  as  that  practice  was  defined.  By 
an  act  of  the  Tenth  Legislative  Assembly, 
certain  sectlMis  of  the  act  (tf  1905  were 
amended  and  a  comprehensive  definition  of 
the  practice  of  oetecvathy  glv«i.  Laws  1907, 
c.  112.  The  same  session  amended  section 
006  of  the  PoUtlcal  Code  of  1885  and  inserted 
the  proviso  to  which  e^eeptltm  is  taken. 
Laws  1907,  a  101.  Hie  statutes  regulating 
the  practice  of  medicine  were  brought  for- 
ward into  the  Revised  Codes  as  sections 
1585-1693,  and  those  relating  to  the  practloe 
of  osteopathy  as  sections  1594-1606.  When 
the  proviso  was  inserted  In  what  Is  now  sec- 
ti<m  1091,  the  Legislature  understood  that 
the  practice  of  osteopathy  (a)  did  not  com- 
prehflid  the  practice  of  medicine  or  surgery, 
and  (b)  that  it  was  already  regulated  and 
controlled  by  apcnopriate  statutes  enacted 
pursuant  to  the  police  power  of  the  state. 
The  only  effect,  then,  of  this  legislation,  has 
been  to  classify  all  ttiose  engaged  in  the  heal- 
ing art  hoto  two  (dasses:  (1)  Physicians  and 
Burgeons,  or  those  engaged  in  the  practice  of 
medidne  or  surgery,  and  ^  osteopaths,  or 
those  devoted  to  the  practice  by  ostec^thy. 
That  legislation  which  makes  a  reasmable 
classification  of  subjects  is  not  open  to  any 
eonstituthmal  objection  upon  that  ground  has 
been  determined  so  oftoi  that  ai^ument  up- 
on the  matter  may  well  be  deemed  foreclosed. 
State  V.  Woodman,  26  Mont  348,  67  Pac. 
1118;  Cunn Ingham  r.  XoFthwestem  Imp. 
Co.,  44  Mont  180,  U9  Pac  554;  State  r. 
Hammond  Packing  Ca,  45  Mont  343,  123 
Pac.  407.  1^  the  absence  of  anything  ap- 
pearing to  the  contrary  nprai  the  face  of  the 
statute,  the  classification  made  1^  the  Leg- 
hdatare  will  be  presumed  reasMiabla  Cun- 
ningham V.  Northwestern  Imp.  Ca,  above; 
Quong  Wing  v.  KlrkendaU,  89  Mont  64,  101 
Pac  250. 

In  the  presmt  instance  there  Is  not  any 
suggestion  that  sadh  a  classlflcation  as  was 
undertaken  above  Is  unreasonable.  The  pro- 
viso In  section  1001  Is  a  harmless  piece  of 
legislation.  It  did  not  affect  the  states  of 
osteopathic  practitioners  In  the  least  They 
vete  confined  thereafter,  as  theretofore,  to 
the  iwactice  of  osteopathy  and  forblddai  to 
practice  medidne  or  surgery  without  the 
certificate  from  the  state  board  of  medical 
examiners  required  of  every  one  who  seeks 
to  engage  In  soch  practice. 

[i]  Neither  has  the  Legislature,  by  enact- 
ing section  160S,  Revised  Codes,  recognized 
osteopathy  as  indudlng  or  Included  within 
the  practice  of  medidne.  That  section  does 
not  authorize  an  osteopath  to  "treat,  cure, 
alleviate  or  relieve  any  disease  of  the  mind  or 
body  by  any  treatment,"  as  counsel  for  ap- 
pellant contends  In  his  brief.  The  language 
of  the  Bectl<«i  cannot  be  tortured  to  ocmvey 
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waA  mMmlnf.  The  section  prorUet,  unoag 

otlier  things: 

"Every  person  Bhall  be  denned  practiciiig 
ostef^athy  within  the  meaning  of  thia  act  who 
itaail,  •  •  •  (b)  •  •  *  treat,  cure^  allevi- 
ate or  rellere  mnj  ■llmMit  or  diaease  vt  dther 
mind  at  body,  or  cote  or  relieve  any  fracture 
or  misplacemait  or  abnonoal  condition,  or 
bodily  injury  or  deformity,  by  any  treatment, 
or  manipnlatim  or  method  or  manipulating  a 
buman  body  or  any  <rf  Ita  Umbo,  mascles  or 
parts,  by  the  use  of  tbe  hands,  or  mecfaaalcal 
appliances,  in  an  effort  or  attempt  to  relieve 
any  pressare.  obatrnction,  misplacement  or  de- 
fect. In  any  bone,  muscle,  ligament,  nerve,  ves- 
sel. (»van  or  part  of  the  body." 

Within  the  entire  scope  of  his  practice,  the 
osteopath  is  con  fined  to  treatment  by  the  use 
of  the  hands  or  mechanical  appliances. 

The  other  assignments  hare  been  consider- 
ed, but  they  do  not  merit  special  mention. 

We  find  no  error  In  the  record.  The  pre- 
tended appeal  from  the  Judgment  la  dismiss- 
ed, and  the  order  denying  a  new  trial  Is  af- 
firmed. 

BRAMTLY.  a  and  SANNEB,  J.,  con- 
cur. 


IBTING  T.  TOWN  Or  8TBVENSVILLB. 

(No.  ssie.) 

(Supreme  0>art  of  Montana.   Hay  28,  lOlS.) 

1.  MumoiPAi.  GoBFOBATions  '«sa>812— Nond 

or  IHJDBHS— StnmciENOT. 

Where  the  notice  to  a  city  of  injuries  re- 
ceived by  a  traveler  on  a  street  met  all  the  re- 

Snirementa  of  tbe  statute,  additional  matters 
bould  be  treated  as  surplusage. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  {{  1696-1707;  Dec. 
Dig.  «=>812.] 

2.  MtTNICIFAL  COBFOBATIOnB  4S»817— iNJU- 

BiES  TO  Persons  oit  Stbxbt— Buansn  or 
Pboof. 

Where  neither  his  complaint  nor  proof  dis- 
doeed  that  plaintiff  was  guilty  of  contributory 
neglifeace,  the  defendant  city,  in  an  action  for 
injunes  recdved  on  a  highway,  has  0x6  burden 
^  proving  oontrlbntory  negligwce. 

[Ed.  Note^FoT  other  eases,  see  Municipal 
Corporations,  Gait  Dig.  {  1725;  Dec.  Jng. 
«»817.] 

8.  MUHIOIPAL  COBTOBATIOVa  <a>80S— ^I^V- 

■UBta—DuTT  or  Cabb. 

Where  a  traveler  did  not  know  of  a  defect 
in  a  highway,  he  has  the  right  to  presume  that 
the  city  has  dlsdia^ed  its  duty,  and  need  not 
keep  a  constant  lookout 

[Kd.  Note.— BViT  other  eases,  see  Hnnidpal 
Corporations,  Gent  Dig.  H  1678,  1682;  Dec 
Dig.  «=>808.] 

4.  Triai.    «s3>M.— Bvideivob— MonoK  to 
Strikk. 

Though  the  complaint  in  a  personal  Injury 
action  did  not  allege  specifically  the  amount 
expended  for  medical  treatment  or  that  such 
amount  was  a  reasonable  charge,  yet,  where 
evidence  of  the  expenditure  and  that  It  was 
reasonable  was  received  without  objection,  de- 
fendant cannot  e^Hnplain,  and  its  motion  to 
aCrike  such  evidence  ia  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  242-244,  252;   Dec.  Dig.  «=>8l.] 


6.  DaMAQES  «»15&— FbM(MVA£  fXTOtOB- 

Plbadino. 

In  a  personal  injury  action,  eridenos  ef 
loss  of  time  or  eandngs  is  inadmissible  when 
not  veotally  pleaded. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent.  Dig.  S{  429-433.  440-44^  447,  44»-16S; 
Dec.  Dig.  «=»169.1 

6.  Appeal  akd  Ebbob  <t=>1140— Detebmina- 

TION — RBMISSION  of  AMOUNT  BiCOVEHKD. 

In  personal  injury  action,  where  evidence 
of  loss  of  earnings  was  improperly  received,  a 
verdict  for  plaintiCE  cannot  be  upheld,  unless 
he  will  remit  the  (\mount  shown  to  have  been 
lost;  in  such  case  plaintiff  being  i>enalized  for 
the  error  whether  the  Jury  awuded  any  dam- 
ages for  tliat  item  or  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ft  4462-1476;  Dec  Dig. 
«=:»1140.1 

Appeal  from  District  Conrt.  Ravalli  Coun- 
ty ;  B.  lice  McCullodi,  Judge. 

Action  by  William  Irving  against  the  Town 
of  Stevensville,  a  municipal  corporation. 
From  a  Judgment  for  plalntifF  and  an  order 
denying  new  trial,  defendant  appeals.  Af- 
firmed and  remanded  on  condition  plaintiff 
enter  remittitur. 

Clyde  Slagle,  of  Sterensvllle,  and  a  8. 
Wagnw,  of  Hamiltoi,  for  appellant  W.  H. 
Bager,  at  StevaisvlU^  lot  reqcxmdatt 

HOIiLOWAY.  J.  Bj  tblB  action  plaintiff 
seeks  to  recow  damages  for  personal  inju- 
ries received  upon  Pine  street,  in  Oie  town  o£ 
SterensTille.  N^fUgence  is  predicated  upon 
the  action  of  tbe  town  in  maintaining  In  its 
street  a  culrert  in  a  dangerous  cmditlon,  in 
ttiat  the  ^ank  covering  was  decayed  and 
broken,  leaving  a  large  luflei  It  Is  alleged 
that,  while  plalntitr  was  passii^  altmg  Pine 
street  m  bfOsebadE,  Us  mount  stqtped  Into 
the  bole  in  tbe  culvert  -covering  and  threw 
plaintiff  to  the  ground  wiOi  audi  violenoe 
that  he  sustained  serious  Injuries.  The  trial 
of  the  cause  resulted  In  a  verdict  for  plain- 
tiff, and,  from  the  Judgmoit  entered  thweon 
and  from  an  order  denying  its  motion  for  a 
new  tdal.  d^endant  ant^led. 

[1]  L  The  notice  served  upon  the  town 
council  meets  all  the  reqoirema&ta  of  section 
3289,  Bevlsed  Codes,  and  is  sufficient  Any- 
thing In  the  notice  beyond  what  the  law  re- 
quires is  to  be  treated  as  sorplnsage, 

[2]  2.  raw  trial  court  did  not  err  in  refus- 
ing to  give  defendant's  offered  instruction 
D  2.  The  plabitiff  was  not  c<»npeUad  to  as- 
sume ttie  burden  of  proving  that  at  the  time 
of  his  injury  be  was  in  the  exerdae  of  rea- 
sonable care  fbr  his  own  safety.  Poor  v. 
Madison  Blvw  Power  Co,,  88  Mont  841,  00 
Pac.  047.  Neither  bis  complaint  nor  his  proof 
discloses  contributory  negllgwce  on  his  part, 
and  neither  does  It  appear  that  the  Injury 
was  caused  proximately  by  any  act  of  the 
I^intiff.  In  such  a  case  the  burden  of 
pleading  and  iwoving  nrntrlbutory  negligence 
Is  cast  upon  the  defendant  Pryor  v.  Ci^  of 
WalkervlUe,  31  Mont  618,  78  Pae  240;  Tas- 
by  V.  U.  S.  Gypsum  Co..  46  Mont  411.  128 
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Pac  60e;  IMmer  r.  nam  O.  Oo^  47  Mont 
391.  132  Pac  5D2. 

[3]  3.  Wtaetber  plaintiff  knew  of  the  deCec- 
tlre  condition  of  the  culvert  beCore  he  was 
Injured  was  a  question  properly  referred  to 
tbe  Jury  for  eolntion.  If  he  did  not  know  of 
the  defect,  he  could  not  be  diarged  with  neg- 
llgrace  in  falling  to  discover  it  He  was  not 
required  to  keep  a  constant  lo<Aout,  hot  had 
a  right  to  presnme  that  the  dty  had  dis- 
charged Its  duty  and  tiiat  the  street  was  In 
a  reasonably  safe  condition  for  traveL  Mc- 
Cabe  T.  City  of  Butte,  46  Mont  65.  126  Paa 
133;  Nllson  t.  dtj  of  EaUap^,  47  Mont  416, 
132  Pac.  1138. 

[4]  4.  Tbia  case  does  tan  within  the 
rule  announced  In  Storm  t.  OUy  of  Butte,  35 
Mont  885,  89  Paa  726.  PlalntUTs  evidence 
tended  to  iwoto  the  amount  he  expended  tor 
medical  treatmrat,  as  well  as  that  such 
amount  was  a  reasonable  diarge  for  the  serv- 
ices performed.  While  the  complaint  does 
not  oll^  spedflcally  the  amount  so  expend- 
ed or  that  it  was  reastmabl^  the  evidence 
was  admitted  without  objection  sufficient  to 
raise  the  question  now  sought  to  be  present- 
ed. Aftra*  the  witness  Dr.  Marshall  had  an- 
swered without  objection  the  question  as  to 
the  reasonable  value  of  the  services  roidered 
by  him  to  plalntUF,  counsel  for  defendant 
moved  to  have  the  answer  stricken  out,  but 
It  was  then  too  late^  Frederick  v.  Hale,  42 
Mont  163.  112  T&c  70;  Cohen  v.  Olark,  44 
Mont.  IGl,  119  Pac.  775 ;  Downs  r.  Gassldy, 
47  Mont  471,  188  Paa  106. 

[6, 1]  6.  Over  defendant's  objectfcm,  the  tri- 
al court  admitted  evidence  of  the  loss  of  time 
and  earnings  suffered  by  flie  plaintiff  as  tbe 
result  of  his  Injury,  and  In  instruction  11 
charged  the  Jury  that  plaintiff's  lost  time 
was  a  proper  elemoit  for  consideration  In  de- 
termining tbia  amount  of  damages  whldi  he 
mi^t  recover.  In  these  Instances  tbe  court 
erred.  The  complaint  does  not  contain  any 
aUegattona  of  ei>eclal  damages,  and,  under 
the  general  rule,  evldoice  of  loss  at  time  or 
earnings  was  inadmissible,  and  such  loss  was 
not  a  proper  element  In  measuring  ^aintUf  s 
recov^.  Gordon  v.  Northern  Pacific  By. 
Co.,  S9  Mont  671,  104  Paa  67%  18  Ann.  Gas. 
688.  The  evidence  toids  to  diow  that  by 
reason  of  this  Injury  plaintiff  lost  $200  on 
aoconnt  of  the  time  he  was  unable  to  devote 
to  his  ordinary  bn^ess.  Because  the  in- 
tegrity of  the  Judgment  cannot  be  assailed 
successfully  ni»n  any  other  ground,  plaintiff 
oui^t  not  to  be  subjected  to  a  new  trial  of 
the  mtlre  case  If  he  Is  wiping  to  totego  the 
advantage  which  may  have  accrued  to  Mm 
by  Injecting  into  the  case  this  element  of 
damages  which  ought  not  to  have  been  sutn 
mltted  for  the  Jury's  consideration.  How- 
ever, he  is  to  be  held  responsible  for  the  er- 
ror and  must  suffer  the  consequences,  wheth- 
er the  Jury  actually  made  allowance  for  loss 
of  time  or  disregarded  that  item  altogether. 
The  cause  is  remanded  to  the  district  court, 


with  dlrectlotts  to  grant  a  new  trial,  unless, 
within  80  days  after  the  remimtur  is  filed 
With  the  clerk,  the  plaintiff  shall  indicate  In 
writing  his  oiniseiU  that  the  judgment  mj 
be  reduced  to  the  extent  of  f20a  If  sndi 
consent  be  given,  the  Judgment  wIU  be  modt- 
fled  accordingly,  and  the  order  denying  a 
new  trial  and  the  judgment  as  amended  win 
then  stand  affirmed.  Each  party  wUI  pa; 
one-half  the  costs  of  these  aK>eals. 

BRAMTLY,  a  J.,  and  SANNEB,  ooneiUL 


R.  M.  COBBAN  REALTY  CO.  v.  DONLAN 

et  aL    (No.  3519.) 
(Supreme  Court  of  Montana.    June  1,  1815.) 

1.  PUDADINQ   ^343-JUDOMENT  ON  PleaD- 

PaesENTATioN  OF  Matebial  Issue. 
Where  the  pleadings  present  a  material 
issue,  a  motion  for  judgment  on.  the  pleadioss 
does  not  he,  and  a  judgment  entered  thereon 

cannot  be  upheld. 

[Ed.  Note.— For  other  cages,  see  Pleadim. 
Cent  Dig.  SS  1048-1061 ;  Dec.  Dig.  «=>m] 

2.  Do:D8   €=>93  — CoNSTSnCTION— iNTBHTIOlf 

AS  Shown  by  Languaob— Statute. 

Under  Rev.  Codas,  f  6030,  providing  that 
the  whole  of  a  contract  is  to  be  taken  toother, 
the  intention  ot  the  parties  to  deeds  is  to  be 
ascertained  from  the  language  thereof,  viewed 
in  its  entirety,  not  as  presented  in  particolar 
sentences  or  paragrapliB. 

rN^'*;,^'?-":;?]?'  c"""-  «««  Deeds,  Cml 
Dig.  SS  231,  232;  Dec.  Wgr«B»93J^ 

3.  Deeds  «=»7— Ebtatbs  Convbtbd— Pown 
or  OwNBS. 

The  owner  of  realty  may  carve  therefnwi 
and  convey  as  many  states  or  interests,  per- 
penoicouir,  horixontal,  perpetual,  <nr  limitiM?,  u 
physical  limitations  permit. 

[Ed.  N(*e.r— For  other  cases,  see  Deeds,  Cnt 
DIk.  H  iiy-t2  ;  Dec  Dig.  «»7J 

4.  Loos  AND  LOOOIKO  <B»3  "TiMBBB  DnD- 

"Healty"— Nattjbe  of  InriKEsr  Convctid 

In  view  of  Rev.  Codes,  ft  4424,  4425.  4427. 
4482,  4507,  4619,  defining  what  is  real  property, 
stating  that  growing  timber  ia  realty,  dehoing 
a  fee  simple  or  absolute  fee  Hietein,  sutini 
that  an  easement  is  realty,  Uiat  a  transfer  of 
realty  passes  all  eaaements  idtached  thereto, 
and  that  a  fee  simple  is  presumed  to  pass  ondter 
any  grant,  unless  the  contraiy  appears,  where 
a  deed  conveyed  growing  timber  and  an  ease- 
ment, a  right  of  way  acroea  the  land  for  tbe 
purpose  of  removing  snd  timber,  to  the  grantee, 
'^'hia  heirs  and  sasigna  forever,"  such  tnstn- 
ment  conveyed  an  estate  of  Inheritance  in  real 
property,  which  is  a  fee  and.  if  not  defeaaiUe  or 
conditional,  a  fee  simple,  which  is  prcenmed  a 
be  intended  by  every  grant  at  really  fiwm.  vhiek 
it  does  not  appear  that  a  lesser  estate  was  i>- 
tended,  and  such  grant  was  not  defeasible  oa 
the  grantee's  failure  to  cut  and  remove  the  tis- 
ber  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Logs  aad 
Logging,  Cent.  Dig.  H  6-12;  De&  Dig.  «s»3. 

For  other  deflnitlona,  see  Words  and  Phnsei, 
First  and  Second  Series,  Real  Property;  Fee 
Simple.] 

6.  Loos  AND  LOOGINO  4=»3— TlUBBB  DEED— 

Right  or  Bntbt  to  Remove— Effect- 
Statute. 

•  Where  one  by  deed  oonveyed  timber  and  • 
right  of  entry  npon  land  to  remove  it  in  f«« 
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■imple,  the  m«ra  ecmTeyaoce  of  the  right  of  en- 
try, expressed  without  limitation  as  to  time/ 
did  not  conclasively  show  as  Intent  that  the 
removal  of  the  timber  was  to  be  effected  within 
a  reasonable  time,  and  tiiat,  in  default  of  such 
removal,  the  grantee's  right  in  the  timber 
should  be  lost,  thus  rendering  bis  fee  therein 
defeasible,  since  a  mnt  does  not  follow  Its 
incidents,  but  theee  follow,  and,  when  express- 
ed in  general  terms,  take  their  character  from 
the  interest  to  which  they  are  attached,  un- 
der Rev.  Codes,  |  4610,  providing  that  the 
transfer  of  a  thing  transfen  its  incidents,  un- 
less exprfsslj  excepted,  bat  that  the  transfer 
of  an  incident  to  a  thing  does  not  transfer  the 
thing  itself. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  H  6-12;  Dec.  Dig.  <^.] 

S.  Loos  ARD  Loooma  ^sS-^Tubkb  DncD— 

OaAirm  or  Fks. 

Where  a  deed  conveyed  timber  in  absolute 
fee  simple,  and  thereafter  such  grantor  conveyed 
the  land  on  which  the  timber  stood  to  a  third 
person,  expressly  excepting  the  previously  con- 
veyed estate  In  tiie  timber  frois  the  convey- 
ance, his  grantee,  even  if  such  grantor's  original 
conveyance  of  the  timber  was  subject  to  de- 
feasance by  the  timber  grantee's  failure  to  re- 
move it  within  a  reasonable  time,  oonld  not 
daim  the  timhw. 

[Ed.  Note.— For  other .  cases,  see  Logs  and 
Lagging.  Gent  Dig.  H  ft-12;  Dec  Dig.  «s»8.] 

Appeal  from  District  Court  Missoula  Conn- 
ty;  J.  B.  Patterson,  Judge. 

Action  b7  the  B.  M..  Cobban  Realty  Gom- 
pany  against  Edward  Donlan  and  others. 
Judgment  for  defendants,  and  plaintiff  ap> 
peals.  Affirmed. 

William  Wayne,  of  Missoula,  for  appel- 
lant Fnak  A.  Roberts,  of  Mlasoula,  for 
respondents. 

SANNBR,  J.  The  complaint  herein  shows: 
That  James  J.  McGrath,  the  owner  of  two 
certain  tracts  of  land  ritnate  in  Missoula  coun- 
ty, together  with  the  timber  therecm,  executed 
separate  deeds  to  Edward  Donlan,  as  CoUows; 
One  dated  November  16,  1901,  which  we  shall 
call  deed  A,  and  the  other  on  December  21, 1901, 
which  we  shall  call  deed  B.  Deed  A  recites 
that  McGrath,  in  consideration  of  $1,000,  the 
receipt  whereof  is  acknowledged,  "has  granted, 
bargained,  sold,  and  conveyed,  and  by  these 
presents  does  grant,  bargain,  sell  and  convey, 
onto  the  said  psrty  at  tna  second  part  and  to 
bis  heirs  and  assigns  forever,  all  that  certain 
timber  now  being  or  growing  upon"  one  of  the 
tracts  above  referred  to,  "together  witb  an  ease- 
ment and  right  of  way"  over  and  across  said 
tract  and  over  another  parcel  of  land  "for  cut- 
ting, skidding  and  removing  said  timber.  To 
have  and  to  hold,  all  and  singular  the  said 
timber  unto  the  said  party  of  the  second  part 
and  to  Ills  heirs  and  assigns  forever."  Deed  B 
recites  that  McQrath,  in  consideration  of  $1, 
the  receipt  whereof  is  acknowledged,  "does  by 
these  presents  grant,  bareain,  sell,  convey  and 
confirm  unto  the  said  party  of  ttie  second  part, 
and  to  his  beirs  and  assigns  forever,  ell  the  real 
property  •  •  •  described  as  follows:  All  the 
saw  timber  now  standing  and  being  upon"  tbe 
other  of  the  tracts  above  referred  to,  ''together 
witb  a  right  of  way  over,  upon  and  across  said 
tract  "tor  the  purpose  of  hauling,  skidding  and 
removing  said  timber  from  said  lands,  and  also 
tbe  right  of  way  for  hauling,  skidding  and  re- 
iDoving  the  timber  belonging  to  the  said  party 
of  the  second  part  In  tbe  same  or  adjoining  sec- 
tions. It  is  hereby  intended  *  *  *  to  convey 
the  timber  only  upon  the  above  described  land. 


reserving  the  lands  to  the  Said  party  of  the 
first   part  •  •  ♦  To   have    and    to  hold' 

*  *  *  unto  the  said  party  of  the  second  part, 
and  to  his  heirs  and  assigns  forever.  And  the 
said  party  of  the  first  part  and  his  heirs  do 
hereby  covenant  that  they  will  forever  warrant 
and   defend    their   right,    title   and  interest 

•  •  •  and  the  quiet  and  peaceable  posses- 
sion *  *  *  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns, '  etc. 

That  on  July  18,  1902,  Donlan,  by  what  we 
shall  call  deed  C.  conveyed  to  the  defendant 
Largey  Lumber  Company,  "its  successors  and 
assigns  forever,"  certain  timber  and  certain 
lands,  including  the  timber  and  easements  men- 
tioned in  deeds  A  and  B.  The  language  employ- 
ed in  deed  O  to  describe  the  timber  and  right  of 
way  granted  by  deed  A  is  the  same  as  that  «a- 
ployed  in  deed  A ;  the  language  employed  In 
deed  C  to  describe  the  timber  granted  by  deed 
B  is  the  same  as  that  employed  in  deed  B; 
but  the  language  employed  in  deed  C  to  describe 
the  right  of  way  granted  by  deed  B  is  some- 
what different,  being  as  follows:  "Together 
with  a  right  of  way  and  easement  over,  upon 
and  across  tbe  said  described  lands  for  the  pur- 
pose of  baaling,  ikiddiog  and  removing  said 
timber  from  said  lands  and  any  and  all  other 
timber  belonging  to  said  party  of  the  second 
part  on  the  same  or  adjoining  sections.  It  is 
understood  and  agreed,  however,  that  the  right 
of  way  hereby  granted  for  the  purpose  of  cutting 
and  removing  said  timber  shall  expire  on  the 
21st  day  of  December,  1004." 

That  on  February  19,  1902,  McGrath,  by 
what  we  shall  call  deed  D,  conveyed  to  George 
Keith,  "his  beirs  and  assigns  forever,"  the  land 
embraced  in  both  tbe  tracts  above  referred  to; 
said  deed,  however,  containing  this  express 
provision:  "It  is  agreed  and  understood  that  the 
party  of  tiie  first  part  does  not  convey  with  this 
instrument  the  standing  timber  on  said  land," 
etc. 

Tb&t  on  December  21,  1002,  the  Largey  Lum- 
ber Company,  by  what  we  shall  call  deed  B, 
conveyed  to  the  defendant  Missoula  Lumber 
Company,  "its  successors  snd  assigns  forever," 
all  tne  property  by  idaitlcal  description  men- 
tioned In  deed  C. 

That  on  January  9,  lOM,  Keith,  by  what  we 
shall  call  deed  F,  conveyed  to  the  plaintiff 
Cobban  Bealt;  Company,  "his  heirs  and  assigns 
forever,"  the  lands  embraced  in  deed  D,  "ex- 
cept, and  there  is  hereby  excepted,  any  valid 
right  that  might  have  been  acquired  by  other 
parties  heretofore  in  tbe  standing  timber  growing 
no  said  land,  also  excepting  and  reserving  IT 
acres,  more  or  less,  heretofore  conveyed  ♦  •  • 
to  Edmond  Trudeau,  *  •  *  also  about  1% 
acres  cooTeyed  to  Ole  Bricfcson." 

The  complaint  then  proceeds  in  paragrairfi 
6  to  allege: 

"That  the  time  within  which  the  said  de- 
fendants, or  any  of  them,  could  enter  upon  said 
lands,  for  the  purpose  of  cutting  and  removing 
said  timber  under  said  deeds,  ex[>ired  on  De- 
cember 21,  1904;  that  said  timber  is  reasonably 
accessible,  and  by  the  exercise  of  reasonable 
diligence  could  have  beoi  cut  and  removed  long 
before  tfais  time  (November  8.  1913).  but  that 
the  grantees,  and  each  and  all  of  them,  have 
permitted  more  than  a  reascmable  time,  to  wit, 
nearly  11  years,  to  elapse  since  the  execution 
of  the  deeds  from  James  J.  McGrath  to  Ed- 
ward Donlan,  and  that  none  of  the  defendants 
have  ever  entered  npon  said  lands  or  cnt  or  re- 
moved any  of  the  timber  conveyed  by  said  deeds, 
by  reason  of  all  of  which,  whatever  rights  de- 
fendants, or  any  of  them,  may  have  had  to 
said  timber,  or  to  enter  upon  said  lands  or  any 
part  thereof  for  the  pu^Kwe  of  catting  and  re- 
moving said  timber,  have  ceased  and  deter- 
mined. 
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The  prayer  la  for  a — 

"decree  declaring  terminated  all  and  every  right 
of  the  defeadants,  or  any  of  them,  to  said 
timber  or  any  thereof,  and  terminating  the  ease- 
ment or  light  of  way  granted  to  said  defend- 
ants, or  any  of  them,  *  •  •  and  forever 
foreclosing  all  rights  claimed  or  to  be  claimed 
by  defendants,  or  any  of  them,  under  or  by 
virtue  of  the  conveyances  set  forth." 

The  defendants  Donlan,  Largey  Lumber 
Company,  and  Missoula  Lumber  Company 
Jointly  answered,  admitting  all  the  allega- 
tions of  the  complaint,  save  those  of  para- 
graph 6,  above  quoted,  which  are  denied,  and 
averring  affirmatively  that  Donlan  Intended 
by  deed  0  to  convey  to  the  Largey  Lumber 
Company,  and  that  It  Intended  by  deed  E  to 
convey  to  the  Missoula  Lumber  Company  "all 
property  and  rights  acquired  by  said  Don- 
lan by  virtue"  of  deeds  A  and  B,  and  that  the 
provisions  contained  In  deeds  C.  and  E,  limit- 
ing the  duration  of  the  right  of  way  to  De- 
cember 21,  1904,  were  unintentionally  In- 
serted therein  by  mutual  mistake;  that  upon 
discovery  of  said  mistake,  and  to  rectify  the 
same,  Donlan  on  March  ID,  1913,  executed 
and  delivered  a  deed,  which  we  shall  call 
deed  G,  iQ  which  the  portions  descriptive  of 
the  property  conveyed  are  the  same  as  in 
deeds  A  and  B ;  that  Keith  on  October  17, 
1913,  also  executed  and  delivered  a  deed, 
which  we  shall  call  deed  H,  wherein  he  quit- 
claimed all  and  every  Interest  In  the  same 
property  to  the  Missoula  Lumber  Company; 
that,  ever  since  deeds  A  and  B  were  ex- 
ecuted, the  timber  has  been  separately  as- 
sessed from  the  land,  and  upon  a  much 
greater  valuation,  the  taxes  on  the  timber  be- 
ing paid  by  Donlan  or  his  successors  In  in- 
terest, and  the  taxes  on  the  land  being  paid 
by  the  owners  thereof;  that  at  no  time 
before  the  commencement  of  this  suit  was 
any  notice  given  to  any  of  the  defendants  re- 
quiring them  to  cut  and  remove  the  timber 
conveyed  by  deeds  A  and  B,  or  that  the 
rights  and  easements  described  in  said  deeds 
were  to  be  annulled  and  set  aside  within  a 
reasonable  or  any  time;  that  the  lands  de- 
scribed In  deed  A  are  mountainous,  broken, 
and  unfit  for  farming  purposes  and  of  no  real 
value,  save  for  the  timber  thereon  or  for 
the  grazing  of  stock,  with  which  the  timber 
little  interferes;  that  the  lands  described  In 
deed  B  are  being  cultivated  and  used  for 
farming  purposes  by  tenants  of  plaintiff,  and 
with  these  purposes  the  timber,  being  scatter- 
ed,  does  not  greatly  Interfere ;  that  all  of . 
said  timber  is  situate  at  a  remote  distance  | 
from  railroad  transportation,  sawmills  and 
markets,  and  cannot  be  cut  and  removed,  ex- 
cept at  an  expense  practically  equal  to  itB 
entire  market  value;  and  that — 
"under  all  the  existing  facts  and  circumstances 
in  this  case,  it  was  at  all  times  herein  mention- 
ed, and  now  would  be,  unreaaooable  and  unjust 
to  compel  or  ask  the  present  owner  of  said  tim- 
ber to  cut  and  remove  the  same,  even  though, 
under  the  law  and  the  facts  of  this  case.  It 
was  and  is  the  bounden  duty  of  said  owner  to 
remove  said  timber  from  said  premises  within 
a  reasonable  time,  which  defendants  deny," 


I    Expressly  or  by  failure  to  deny,  all  the 

I  allegations  of  the  answer  stand  admitted 
I  by  the  reply,  save  only  those  avenlng  that 
i  the  provisions  of  deeds  O  and  E,  liIT^i^■^T^g  the 
j  duration  of  the  right  of  way  to  Decemlier  21, 
1901,  were  unlotentioually  inserted  by  mla> 
take. 

Upon  these  pleadings,  a  motion  was  made 
by  the  defendants  for  Judgment  This  mo- 
tion was  granted ;  Judgment  was  entered; 
and  from  it  the  plaintiff  appeals. 

[1]  It  must  be  recognized  at  the  outset 
that,  if  a  material  Issue  la  presented  by  the 
pleadings,  the  motion  did  not  lie,  i.ad  the 
Judgment  cannot  be  upheld.  First  XaU  Bank 
of  Butte  T.  SUver,  45  Mont  231  122  Pac. 
584.  There  are  two  apiwrent  Istoea,  viz. : 
Whether  a  reasonable  time  in  wUcb  to  re- 
move the  timber  had  elapsed  when  the  suit 
was  commenced,  and  whether  the  clause  in 
deeds  C  and  E,  limiting  the  duration  of  the 
right  of  way,  was  inserted  by  mistake.  Bnt 
the  materiality  of  these  issues,  as  will  be 
later  noted,  depends  entirely  upon  what  was 
conveyed  by  deeds  A.  end  B,  and  upon  what 
the  plaintiff  got  by  virtue  of  deeds  D  and  F. 

[2]  The  cause  has  been  thoroughly  briefed 
on  both  sides.  The  contention  of  plalndtT. 
skillfully  presented.  Is  that  deeds  A  and  B 
were  intended  to  and  do  convey  only  an  in- 
terest in  the  timber  as  personal  property 
terminable  by  failure  to  remove  within  a  rea- 
sonable time.  This  Is  based,  not  solely  up- 
on the  language  of  these  deeds,  but  upon  the 
deeds  as  interpreted  (A)  by  the  nature  of 
the  transaction ;  (b)  by  the  subsequent  deeds 
C  and  E,  and  (c)  by  certain  adjudicated 
cases.  As  to  the  availability  of  any  ex- 
traneous aids  to  interpretation.  It  should 
be  noted  that  this  Is  not  an  action  by  Mc- 
Qrath,  whose  deeds  are  in  question.  It  la  a 
controversy  based  upon  the  deeds,  without 
any  claim  of  mistake,  between  a  purchaser 
of  the  land  twice  removed  from  McGratb  and 
a  purchaser  of  the  timber  twice  removed 
from  Donlan,  to  whom  the  timber  was  con- 
veyed by  KcGrath.  Every  reason,  therefore, 
exists  for  the  application  of  the  rule  that 
the  intention  of  the  parties  to  these  deeds  Is 
to  be  ascertained,  if  possible,  from  their 
language  (Ford  t.  Sutherlin,  2  Mont  440; 
Bullard  v.  Smith,  28  Mont  387,  72  Pac  761; 
Franlf  v.  Butte  &  Boulder,  etc,  Ga,  49  Mont. 
83,  135  Pac.  9(H),  not  indeed,  as  it  Is  pre- 
sented in  inrticular  sentences  or  pars  graphs, 
but  according  to  Its  effect  when  viewed  as 
on  entirety  (Rev.  Codes,  |  6030;  Butte  Water 
Co,  T.  City  of  Butte,  48  Moot  3S6,  380,  138 
Pac.  195). 

[i,  4]  Taking  deed  A  "by  its  four  corners," 
then  we  observe  that  it  Is  a  deed  (an  instru- 
ment eustomarlly  employed  only  for  the 
conveyance  of  an  Interest  in  real  estate  and 
legally  requisite  for  such  purpose);  It  ex- 
presses a  present  consideration  fully  paid; 
its  subject-matter  la  timber,  growing  trees, 
realty  under  onr  law  (Bev.  Codes,  H  4424, 
4^,  4427),  and  an  easementi  which  la  also 
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realty  nnder  our  law  (BeT.  Codes,  S§  4425, 
4507);  and  It  purports  by  appropriate  lan- 
guage to  convey  this  realty  to  Edward  Don- 
Ian,  "his  heirs  and  assigns  forever."  The 
legal  effect  of  such  an  Instrument  (competent 
parties  being  present)  Is  not  open  to  con- 
troT-ersy  In  thla  state.  The  language  em- 
ployed conveys  an  estate  of  Inheritance; 
every  inheritance  is  a  fee;  every  fee  not 
defeasible  or  conditional  is  a  fee  simple ;  and 
a  fee-simple  title  is  presumed  to  be  intended 
by  every  grant  of  real  prc^wrty  from  which 
it  does  not  appear  that  a  lesser  estate  was 
Intended  (Rev.  Codes,  H  4482,  4«lfl).  Coun- 
sel say  that  the  nature  of  the  transaction 
makes  it  appear  from  the  grant  that  a  fee 
simple  was  not  Intended  to  be  conveyed. 
This  might  be  true  if  it  were  impossible  to 
grant  such  an  estate  In  timber  or  to  grant 
a  right  of  way  to  endure  during  the  life  of 
the  timber.  But  the  right  of  an  owner  to 
carve  out  of  his  proi)erty  as  many  estates  or 
Interests  (perpendicular  or  horizontal,  per- 
petual or  limited)  as  It  may  be  able  to  sustain 
cannot  be  open  to  doubt  (Northern  Pacific 
RaUway  Co.  v.  Mjelde,  48  Mont  287.  137 
Pac.  386;  1  Washburn,  Real  Property  [6th 
Eld.]  pp.  17,  18) ;  and,  where  this  Is  done, 
the  prudence  or  wisdom  of  the  transaction  Is 
not  a  subject  of  Inquiry.  Owners  of  property 
have  the  right  to  be  foolish  as  well  as  wise, 
prodigal  as  well  as  provident;  and,  which- 
ever they  are,  it  is  the  business  of  the  courts 
to  enforce  their  contracts  freely  made  and 
plainly  expressed.  McCrUumon  v.  Murray, 
43  Mont.  457,  117  Paa  73 ;  Frank  v.  Butte  & 
Boulder,  etc.,  Co.,  supra. 

[I]  It  is  argued,  however,  that  the  right 
of  entry,  though  expressed  without  limitation 
as  to  time,  contemplates  a  removal  of  the 
timber  and  proves  the  intent  that  such  Te< 
moval  was  to  be  made  within  a  reasonable 
time,  in  default  of  which  the  right  to  the 
timber  should  be  lost.  This  argument  makes 
a  grant  of  timber  to  perpetuity  well-nigh 
impossible,  since  removal  Is  contemplated 
at  some  time  during  the  life  of  the  timber 
In  almost  every  case.  It  requires  us  to 
imply  that,  though  given  as  a  mere  Incident 
to  the  grant  of  the  timber,  which  grant,  If 
language  has  any  value,  is  in  perpetuity,  the 
right  of  entry  is  limited  in  time,  and,  with 
that  Implication  as  to  the  incident,  to  con- 
dition a  grant  of  the  principal  thing  other- 
wise unconditioned.  This  is  to  put  the  cart 
t>efore  the  horse.  A  grant  does  not  follow 
its  incidents,  but  these  follow,  and,  when  ex- 
pressed in  general  terms,  take  their  character 
from  the  Interest  to  which  they  are  attached. 
Kev.  Codes,  §  4610.  In  its  essentials,  deed 
A,  cwveylng  the  timber  with  the  right  of 
entry  to  cut  and  remove  the  same,  differs  not 
from  a  grant  or  reservation  of  coal  or  min- 
erals, with  a  similar  right  of  entry  to  mine 
and  remove.  That  such  a  grant  or  reserva- 
tion, couched  In  the  terms  employed  in  deed 
A,  would  be  absolute,  no  one  would  deny; 
and  If  In  fact  McGrath  did  intend,  tor  the 


consideration  paid  by  Donlan,  to  grant  sadi 
an  estate  in  the  timber  with  the  right  of 
entry  for  cutting,  diiddlng,  and  removing 
the  same  so  long  as  any  of  It  remained,  we 
hazard  the  opinion  that  apter  words  to  ex- 
press that  intention  could  not  have  been 
chosen  than  those  which  were  actually  em- 
ployed. 

Deed  B  Is  even  more  emphatic  than  deed 
A;  and  thus,  on  principles  recognized  by 
the  statutes  and  decisions  of  this  state, 
without  regard  to  the  holdings  of  other  Juris- 
dictions, we  say  that  they  clearly  conveyed 
the  timber  and  right  of  way  without  limita- 
tion or  condition,  so  far  as  time  is  concerned. 

The  Industry  of  counsel  for  plaintiff  has 
laid  before  us  a  number  of  decisions  holding 
to  the  contrary  (Houston  Oil  Co.  v.  Humiltou 
[Tex.  Glv.  App.]  163  S.  W.  1194;  Houston 
Oil  Co.  T.  Boykln  [Tex.  Civ.  App.]  153  S. 
W.  1176;  UcRae  v.  StiUwell,  111  Ga.  65,  36 
S.  E.  604,  55  I/.  B.  A.  513 ;  Fletcher  v.  Lyon, 
93  Ark.  5,  123  S.  W.  801 ;  Carson  v.  Lumber 
Co.,  108  Teun.  681,  69  S.  W.  320;  McNalr 
&  Wade  Lumber  Co.  v.  Parker,  64  Fla.  371, 
59  SoutlL  969),  but  we  feel  that  they  are 
not  only  opposed  to  express  statutory  provi- 
sions of  this  state,  but  also  to  the  weight  of 
judicial  authority.  Butterfleld  Lumber  Go. 
V.  Guy.  92  Miss.  361,  46  South.  78,  15  L.  R. 
A.  (N.  S.)  1123,  131  Am.  St.  Rep.  540,  is 
a  leading  case.  There  the  grantor  himself 
sought  the  relief  here  claimed  by  strangers 
to  the  original  transaction.  His  deed  convey- 
ed "all  the  green  pine  timber"  on  a  certain 
piece  of  land,  with  "the  right  to  enter  upon 
said  land  with  log  carts  and  log  wagons  to 
remove  said  timber  off  said  land."  The 
court  said: 

"It  is  alleged  in  the  bill  that  the  lumber  com- 
pany, under  the  deed,  only  obtained  title  to 
the  timber  on  condition  that  It  cut  and  remove 
same  from  the  land  In  a  reasonable  time. 
*  •  •  The  deed  is  a  rimple  conveyance  by 
warranty  in  fee  simple  of  the  timber,  without 
time  limit  or  conditions.  In  every  essential 
necessary  to  convey  a  fee  interest  in  the  trees, 
the  deed  conforms  to  the  requirements  of  ^le 
statutes.  The  relief  sought  by  complainant's 
bill  la  without  authority;  but  we  think  it  un- 
tenable and  against  right.  •  *  *  ground 
for  equitable  relief  is  shown  by  the  mere  fact 
that  the  party  Invoking  the  aid  of  the  court 
has  made  an  Improvident  contract  There  must 
be  something  more  than  this  before  there  is  any 
ground  for  equitable  relief.  *  •  *  Since  the 
case  of  Harrell  v.  Miller,  35  Mlsa.  702,  72  Am. 
Dea  154,  It  has  been  uniformly  held  in  this 
state  that  the  sale  of  timber  conveyed  an  inter' 
est  in  realty.  *  *  •  In  the  case  of  Fox  v. 
Pearl  River  Lumber  Co^^SO  Miss.  1,  31  South. 
5S3,  this  court  said :  *TreeB  are  a  part  and 
parcel  of  the  land  upon  which  they  are  grow- 
ing or  Btanding,  for  the  term  "land"  embraces, 
not  only  the  soli,  but  its  natural  productions, 
and  trees  growing  or  standing  upon  land  are 
not  dietinguiahable  in  their  character  of  real  es- 
tate from  the  soil  Itself  until  they  are  actually 
severed  from  the  soil.  •  •  •  By  the  com- 
mon law,  also,  several  sorts  of  estates  or  inter- 
ests, joint  or  several,  may  exist  In  the  same  fee, 
as  that  one  person  may  own  the  ground  or  Boil, 
another  the  structures  thereon,  another  the 
minerals  beneath  the  surface,  and  still  another 
the  trees  and  wood  growing  thereon,'  It  is  thus 
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aeen,  from  the  former  declriona  of  this  court, 
that  while-  it  is  recogoized  that  there  may  be 
oiffereDt  ownershipB  in  real  estate,  according  to 
™  different  character,  trees,  land,  etc.,  yet  the 
act  that  Its  ownership  may  be  diverse  does  not 
change  its  character  aa  real  estate  until  actually 
severed.  This  being  the  case,  a  fee-simple  title 
can  be  made  in  one  character  of  real  estate  aa 
well  as  another.  It  was  as  lawful  and  bind- 
ing on  Mr.  Guy  to  make  a  fee-simple  title  to  the 
treea  forming  a  part  of  this  land  as  it  would 
have  been  for  him  to  make  a  deed  to  the  entire 
real  estate,  including  the  land.  •  •  •  In  the 
case  of  Magnetic  Ore  Go.  t.  Marbttry  lAimber 
Co.,  104  Ala.  466116  South.  632,  2T  L.  B.  A. 
434,  53  Am.  St  Rep.  73],  it  is  held  that  'a 
conveyance  without  condition  or  reservation  of 
the  "saw  timber"  standing  on  certain  land  vests 
absolute  title  in  the  trees,  independent  of  the 
land  itself.  •  *  « '  And  the  court  further 
said  that,  before  it  should  be  held  that  timber 
should  be  removed  within  a  reasonable  time, 
where  a  purchaser  obtains  a  deed  to  it  without 
condition  or  reservation  as  to  the  time  within 
which  it  shall  be  removed,  there  ought  to  be 
some  cogent  reason  compelling  such  a  conclusion 
or  decision,  so  strong  as  to  amount  to  an  es- 
tablished rule  of  proper^,  before  nuctx  conten- 
tion should  be  adopted  aa  the  law.  We  can  put 
our  view  of  this  case  in  no  more  succinct  form 
or  in  stronger  language  than  Is  used  in  the  Ala- 
bama case  above  cited." 

To  the  same  effect  are  Skamania  Boom 
Oo.  V.  Youmans,  64  Wash.  64,  116  Pac.  645; 
Wilson  L.  Co.  T.  D.  W.  Alderman  &  Sons  Co., 
80  S.  a  106,  61  S.  B.  217,  128  Am.  St.  Rep. 
865;  Clap  V.  Draper,  4  Mass.  266,  3  Am. 
Dec  215 ;  Walt  v.  Baldwin,  60  Mich.  622,  27 
N.  W.  697,  1  Am.  St  Rep.  661;  Keystone 
Lumber  Oo.  v.  Brooks,  65  W.  Va,  512,  64  S. 
B.  614;  N.  Georgia  Co.  t.  Bebee,  128  Ga.  563, 
57  S.  R  873;  Baker  v.  Kenney,  145  Iowa, 
638,  124  N.  W.  901,  139  Am.  St  Rep.  456; 
Knotta  V.  Hydrick,  12  Rich.  (S.  C.)  314 ;,  Good- 
year y.  Voaburgh,  57  Barb.  (N.  T.)  243 ;  Peter- 
son V.  Glbbs,  147  Cal.  1,  81  Pac.  121,  109  Am. 
St.  Rep.  107;  Sears  v.  Ackerman,  138  Cal. 
683,  72  Pac.  171;  Lodwlck  Lumber  Co.  v. 
Taylor,  100  Tex.  270,  98  S.  W.  238,  123  Am. 
St.  Rep.  803 ;  Baxter  v.  Mattox,  106  Ga.  344, 
32  S.  B.  94;  Hicks  v.  Phillips,  140  Ky.  305, 
142  S.  W.  394,  47  L.  R  A.  (N.  S.)  878 ;  Perkins 
Mfg.  Co.  V.  Williams,  98  Ga.  388,  25  S.  E.  656; 
Howard  v.  Lincoln,  13  Me.  122;  Goodwin  v. 
Hubbard,  47  Me.  695;  Gregg  v.  Blrdaall,  63 
Barb.  (N.  T.)  402;  Bardon  v.  O'Brien,  140 
Wla.  191,  120  N.  W.  827,  133  Am.  St.  Rep. 
1066;  Whitaker  t.  Brown,  46  Pa.  (10  Wright) 
197. 

Deeds  A  and  B  being  dear  on  their  face, 
and  their  effect  being  to  convey  the  timber  In 
fee  simple,  with  the  right  of  entry  to  cut  and 
remove,  unlimited  as  to  the  time,  neither  the 
provisions  In  deeds  O  and  E,  nor  any  other 
extraneous  aids,  can  avail  for  purposes  of  in- 
terpretation, and  no  power  exists  in  the 
plaintiff  to  curtail  the  rights  so  conveyed.  It 
is  vigorously  urged  that  this  conclusion  is  in- 
imical to  public  poUcy;  that  the  Infliction 
upon  this  state  of  a  system  whereby  grow- 
ing timber  can  be  permanently  owned  apart 
from  tbe  land  will  hamper  our  deTel<9ment 


by  destroying  the  marketability  of  timber 
lands  and  Indefinitely  postponing  the  avail- 
ability for  use  of  the  soil  Itself.  This  In- 
volves many  assumptions  not  necessary  to  be 
noticed  at  this  time.  Suffice  It  to  say  that 
in  our  Judgment  the  only  question  of  public 
policy  here  presented  Is  the  very  large  and 
Important  one  of  adherence  to  the  law  In  the 
enforcement  of  contracts  wittingly  made  and 
[dalnly  expressed. 

[•]  It  is  not,  however,  without  interest  to 
note  that,  were  deeds  A  and  B  open  to  the 
lnteii»«tation  urged  upon  us,  the  plaintlflCs 
case  would  not  be  advanced.  The  plaintiff 
deralgna  title  through  deeds  D  and  F,  each 
of  which  expressly  excepts  the  timber  from 
its  effect.  It  is  not  hard  to  see  how  Mc- 
Grath,  plalntlfTs  original  grantor,  might  feel 
himself  entitled  to  claim  a  reversion  of  the 
timber,  but  how  the  plaintiff,  in  whose  chain 
of  title  the  timber  is  expressly  excepted, 
can  do  so,  is  rather  more  dlfl]cult  to  under- 
stand. In  Magnetic  Ore  Co.  v.  Marbury  Lum- 
ber Co.,  104  Ala.  465,  16  South.  632,  27  L. 
B.  A.  434,  68  Am.  St  Rep.  73,  a  similar 
claim  was  presented,  and  we  accord  with 
the  following  diBpositbm  of  tt  as  made  by 
that  court: 

,*mie  bill  shows  that  In  July,  1881,  the  Louia- 
ville  &  Nashville  Railroad  Company,  by  deed  of 
conveyance  regularly  executed,  sold  and  convey- 
ed absolutely  the  'saw  timber"  growing  upon 
cert&ln  lands.  No  mention  is  made  In  ue  con- 
veyance as  to  when,  if  eVer,  the  tew  timber' 
was  to  be  cut  and  removed,  but  the  saw  timber 
is  sold  and  conveyed  wholly  without  condition 
or  limitation.  •  ♦  •  The  Louisville  &  Nash- 
ville Railroad  Company,  by  deed  of  conveyance 
made  in  October,  1886,  sold  and  conveyed  the 
lands  to  H.  F.  De  Bardelehen,  with  the  following 
provision  or  reservation ;  'But  it  is  understood 
and  agreed  that  the  timber  with  right  of  way  to 
reach  same  baa  been  sold,'  etc.  In  February, 
1888,  De  Bardeleben  conveyed  to  complain- 
ant. *  *  *  Complainant's  whole  case,  as  we 
construe  the  bill  and  the  brief  of  counsel,  is 
rested  upon  the  proposition  that,  as  defendant 
failed  to  cut  and  remove  the  timber  within  a 
reasonable  time,  be  thereby  forfeited  whatever  of 
property  interest  be  purchased  and  acquired  by 
the  deed  of  conveyance  from  the  owner,  and 
the  'saw  timber,'  by  reason  of  the  forfeiture, 
became  vested  in  the  complainant,  although  it 
was  expressly  reserved  from  the  sale  to  De  Bar- 
deleben, and  excepted  b;  De  Bardeleben  in  the 
deed  to  complainant  We  do  not  assent  to  the 
proposition." 

See,  also,  Gresham  v.  Atlantic  Coast  Lum- 
ber Co.,  96  S.  C.  53,  79  S.  B.  799;  Kincaid 
V.  McGowan,  88  Ky.  91,  4  S.  W.  802,  13  U  R. 
A.  289 ;  Hodge  v.  Boothby,  48  Me.  68. 

It  follows,  from  what  has  been  said,  that 
neither  Issue  presented  by  the  pleading  is  a 
material  one;  that  both  were  properly  ig- 
nored in  ruling  upon  the  motion  for  judg* 
ment;  and  that  the  judgment  itself  is  cor- 
rect and  should  be  affirmed.  So  ordered. 
Affirmed. 

BBANTLT,  a  J.,  and  HOLLOWAY, 
etmcuT. 
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A.  M.  HOLTBR  HABDWAKE  CO.  t.  WEST- 
BBN  UOBTOAGB  ft  WARRANTY 
TITLSl  CX>.  et  al.   (No.  8527.) 
(Sapreme  Oonit  of  Montana.    June  7,  191S.) 

1.  MUTEBft  AND  SXBTAUX  ^SiSSjr-IirDBKND- 

EI^T  COHTBACTORS— IKJUBIES   FEOM  WaSTE 

Material. 

Where  the  owner  of  a  balldlDg  let  a  con- 
tract for  the  repair  of  the  ekylisfat  on  the 
roof,  which  did  not  require  the  contractor  to 
remove  the  waste  material,  the  owner  is  liable 
for  damages  caused  by  the  negUgent  leaving 
of  such  material  oa  the  roof  in  such  a  manner 
that  it  waa  blown  off  and  injured  a  nearby 
buildins. 

[Ed.  Notc^For  other  caset,  see  Master  and 
Servant,  Cent  Dig.  {  1265 ;  Dea  Dig.  «=>324.] 

2.  Mabteb  and  Sebvant  ^»S22— Independ- 

MT  GONTBAOTOB— InjUBIES  TO  PBOFBBTT, 

Even  if  the  ctmtractor  was  impliedly  re- 
quired to  remove  such  materials,  the  owner  was 
not  relieved  of  liability,  since  be  could  not  dele- 
gate to  an  independent  contractor  his  duty  to 
take  proper  precautions  in  makinit  the  repairs 
to  prevent  probable  injury  to  nearby  buildings, 

[Eld.  Nota— For  other  oaaea,  see  Master  and 
Servant.  Cent  Dig.  I  1268;  Dec.  Dig.  «S3322.] 
8.  Nequoencb    "S^sfil-  LiABiLirr— ConcuB- 

BiNO  Act  of  God. 

Where  pieces  of  ir<Hi.  which  had  been  neg- 
Uiently  left  on  the  roof  of  defendant's  building, 
were  blown  against  a  window  in  a  building 
across  the  street  by  a  wind  which  was  not 
stronger  than  was  reasonably  to  be  expected  at 
tliat  seaaon.  defendant  is  liable  under  the  rule 
that  where  two  cauaee  contribute  to  an  injury, 
one  tbe  ue^cHgence  of  defendant,  and  the  other 
a  cause  for  which  neither  party  is  responsible, 
the  defendant  is  Liable  if  the  injury  would  uot 
have  been  caused  except  for  bis  n^llgence, 
though  the  concurring  cause  waa  u  act  of 
God. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  n  74,  7S;  Dec  Dig.  «s»ei.] 

Appeal  from  District  Court,  Lewis  and 
Clark  Gonntr;  J.  Miller  Smith,  Judges 

Action  bf  A.  ilL  Holter  Bardware  Com- 
paoy  against  the  Western  Mortgage  &  War- 
ranty Title  Company  and  others.  Judgment 
Cor  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Maasena  Bnllard,  of  Helena,  fOr  appel- 
lants. Wm.  Wallace,  Jr.,  J.  O.  Brown  and 
T.  B.  Weir,  all  of  Helena,  for  respondent 

BRANTLY.  C.  J.  In  this  case  the  plaintiff 
had  verdict  and  Judgment  The  defendants 
have  appealed  from  the  Judgment  and  or- 
der denying  their  motion  for  a  new  trial. 

The  plaintiff  owns  a  lot,  with  a  building 
thereon,  situate  on  the  east  side  of  Main 
street  In  the  city  of  Helena,  and  described 
as  No.  113  North  Main  street  The  defend- 
ant Western  Mortgage  ft  Warranty  Title 
Company  owns  a  lot  with  a  building  there- 
on six  stories  high,  situate  on  the  west  side 
of  the  street  opposite  the  property  of  the 
plaintiff,  and  known  as  the  Granite  Blodb 
After  redtlng  the  toneoijag,  the  cnnplaliit 
alleges: 

"niat  OB  or  about  the  6th  day  of  December, 
1912,  the  defendants  did  wrongfully  and  negli- 
gently cause  and  permit  a  large  piece  of  galvan- 


ized  iron,  to  wit,  a  piece  of  galvanized  iron  28 

inches  wide  and  inches  Ions,  to  be  placed 

upon  the  roof  of  said  Granite  Block  building 
mthout  fastening  or  securing  said  inece  of 
galvanised  iron  to  said  building  in  any  manner, 
and  negligently  and  carelessly  allowed  the  same 
to  thus  remain  at  a  great  height  above  the 
said  street  and  surrounding  buildings,  includ- 
ing the  property  of  this  plaintiff  above  referred 
to,  notwithstanding  the  fact  that  the  said  de- 
fendants well  knew,  or  in  the  exercise  of  ordi- 
nary care  should  have  known,  that  the  said 
piece  of  galvsjiiied  iron  was  likely  to  be  blown 
and  to  fall  to  the  said  street  below  and  upon 
and  against  the  property  and  building  of  this 
plaintiff  aforesaid ;  so  that,  and  by  reason  of 
said  negligence,  said  piece  of  galvanised  iron 
did,  on  or  about  the  7th  day  of  December.  1912, 
fall  from  the  roof  of  said  Granite  Block  build- 
ing into  said  Main  street  and  against  tbe  afore- 
said building,  the  property  of  this  plaintiff, 
breaking  and  destroying  the  plate  glass  of  a 
window  therein  to  the  damage  of  plaintiff  In 
the  sum  of 

Judgment  Is  demanded  for  ?450  and  costs. 
Before  the  trial  the  action  was  dismissed  as 
to  the  defendant  Grosecloae.  The  Joint  an- 
swer of  the  other  defendants,  admitting  that 
the  window  was  broken  at  the  time  stated, 
denies  all  the  allegations  imputing  negli- 
gence to  tbem  or  either  of  them,  and  alleges 
that  the  window  was  broken  by  an  act  of 
Grod,  viz.,  an  extraordinary  windstorm. 
There  waa  Issue  by  reply. 

The  contentions  made  by  the  defendants 
are  that  the  court  erred  In  denying  their  mo- 
tion for  a  nonsuit,  and  In  submitting  cer- 
tain Instructions  to  the  Jury. 

There  la  no  substantial  conflict  in  the  evi- 
dence, except  as  to  the  extraordinary  char- 
acter of  the  wind  which  occurred  at  the 
time  of  the  accident.  That  introduced  by  the 
plaintiff  may  be  epitomized  as  follows:  De- 
fendant Klelnschmldt  was  the  manager  of 
the  defendant  corporation  and  In  personal 
charge  of  the  Granite  Block.  The  roof  of 
the  building  is  flat,  with  a  slope  toward  the 
rear  sufllclent  for  drainage  purposes.  There 
is  no  substantial  barrier  to  prevent  a  free 
sweep  of  the  w^Ind  over  the  entire  surface. 
About  the  middle  of  the  roof  and  elevated 
above  Its  surface  Is  a  skylight  oblong  In 
shape.  Its  roof  pitches  at  an  angle  of  45 
degrees  both  at  the  side  and  ends.  It  had 
originally  been  covered  with  roofing  glass. 
Some  of  the  panes  having  been  broken  out 
by  a  previous  storm,  they  had  been  replaced 
by  pieces  of  galvanized  sheet  iron.  The 
pieces  of  iron  were  of  different  sizes  and 
weights.  One  of  them,  which  the  evidence 
shows  was  blown  against  the  plaintiff's  win- 
dow, was  24  Inches  in  width,  between  fi  and 
6  feet  In  length,  and  weighed  atwut  6  pounds. 
On  December  5,  1012,  two  days  before  the 
accident  under  a  contrail  let  to  him  by 
Klelnschmldt  Oroseclose,  one  of  the  orlgl- 
nal  defendants,  a  roofing  contractor,  began 
to  repair  the  skylight  by  replacing  fhe  sheets 
of  Iron  with  glass.  The  ctmtract  mis  that 
Klelnschmldt  should  furnish  the  ^ass  and 
Groseclose  should  Install  It  for  a  lamp  sum 
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of  ^85.  Orosedose  was  not  zeqoired  by  the 
tenns  the  (xmtract  to  rauove  the  debris 
when  the  repairs  were  completed.  The  re- 
moval vould  inTOlve  addittonal  labor  and  ex- 
pena&  By  2  o'clock  on  the  afternoon  of 
December  6tti,  the  work  had  been  completed, 
except  some  of  the  small  triangular  spacra 
along  the  h^  of  the  roof  and  at  their  Junc- 
ture with  the  ridge.  The  workmen  had  ex- 
perienced dlffieulfy  In  catting  the  glass  to 
fit  into  these  spaces  without  cracking  it 
They  covered  them  temporarily  with  uncut 
pieces  and  left  them  until  they  could  ascer- 
tain fctun  Eleinschmldt,  who  was  then  away 
from  the  bnUdlnft  whethw  they  should  at- 
tempt to  fit  glass  into  them  or  cotot  these 
spaces  with  tin.  The  pieces  of  iron  taken 
out  they  left  lying  loose  upon  the  loof  of  the 
boildtng.  TbB  edges  of  them  had  been  fold- 
ed in  order  to  fit  them  into  the  frames  of  Uie 
skylight,  with  the  result  that  they  did  not 
lie  flat  on  the  nwf,  and  for  ttiat  reason 
oonld  readily  be  caught  up  and  carried  away 
by  the  wind.  A  day  or  two  later  the  work- 
men returned  and  completed  the  work.  The 
building  Is  96  fCet  high.  Main  street  la  60 
feet  wide  and  extends  from  the  north  to  the 
souUl  The  r^tairs  were  contracted  for,  and 
were  undrataken  at  the  season  of  the  year 
when  high  winds  are  frequent,  the  testimony 
showing  that  doilng  the  month  of  Decem- 
ber for  20  years  winds  of  a  velocity  of  40 
miles  an  hour  and  Ughw  had  not  been  un- 
usual, and  that  the  general  direction  of  them 
had  been  from  west  to  east  The  damage 
necessitating  repairs  op<m  the  skylight  had 
been  caused  by  a  windstorm  which  had  at- 
tained a  Telocity  of  70  miles  per  hour.  For 
the  2  houia  between  1  and  3  o'clo<A  on  the 
morning  of  December  7th,  during  which  the 
plaintUTs  window  was  broken,  the  wind  at- 
tained a  Telocity  of  37  miles.  The  dSbris 
left  upon  the  roof,  in<duding  the  sheet  Iron, 
had  Talue,  and  bel<mged  to  the  defendant  cor- 
imratloa  No  precaution  was  takoi  to  pre- 
vent  it  from  b^g  blown  otC  Klelnadmiidt, 
being  heavy  and  somewhat  adranced  In 
years,  did  not  go  upon  the  roof  during  the 
progress  of  the  repairs,  but  depended  upon 
one  Teeters,  employed  as  Janitor  of  the  build- 
ing, to  see  that  the  work  was  properly  done. 
Teeters  was  there  frequently,  and  upon  his 
representation  to  Kleinschmldt  that  the  re- 
pairs liad  been  completed  according  to  the 
contract  Eleinschmidt  paid  the  contract  price. 

Counsel  for  defendants  contaids  that  the 
evidence  does  not  show  that  Teeters  was  the 
agent  of  the  defendant  corporation,  or  had 
any  authority  to  represent  it  for  any  pur- 
pose. We  cannot  perceive  the  pertinency  of 
this  contention.  It  does  not  aid  in  any  way 
the  solution  of  the  guestiMi  whether  the  cor- 
poration and  Kleinschmldt,  its  manager  and 
admittedly  responsible  agent,  were  guilty  of 
culpable  negligence  as  charged  In  the  com- 
plaint It  is  not  controverted  that  they  were 
unless  the  evidence  Justifies  the  conclusion 
that  the  accident)  was  caused  exclusively  by 


the  n^ligoioe  of  GvoaaAtm,  who,  it  la  in- 
sisted, was  an  indepoident  contractor  and 
solely  reapMislU^  or  was  attributable  to  an 
unusually  high  wind,  the  occnrrmoe  of  wfaldt 
could  not  reasonably  have  beeax  anticipated. 
In  view  of  this  concession  it  is  wholly  imma- 
terial to  inquire  what  the  relatiou  of  Teeters 
to  the  corporation  was,  or  to  con^dw  what 
was  the  scope  of  his  authority. 

(1,  2]  The  contention  that  Orosetflose  was 
s(dely  responsible  upon  the  theory  that  he 
was  an  indepdnd^t  cfmtractor  a^  created 
the  otmditifm,  which  resulted  in  tbs  acci- 
dent, Is  without  merit  tor  two  veaaons:  In 
the  first  place,  the  contract  did -not  impose 
upon  him  the  duty  to  remove  the  d6bris  from 
the  skylight  or  to  leave  the  building  in  a 
safe  cmdltlon.  By  not  Imposing  this  doty 
upon  him,  Eleinstftmldt,  the  manager,  be- 
came responailde  for  the  performance  of  it 
N^Ugence  in  this  behalf  was  chargeable  to 
him  and  the  corporation.  In  the  second 
place,  the  corporatlwi,  tbe  ownw  of  Oie  ptvth 
erty,  In  arranging  to  haTe  repairs  done  upon 
it,  the  installment  of  which  would  probably 
result  in  creating  a  conditloa  dangerous  to 
neighboring  prop«1y  owners,  waa  under  obli- 
gation to  provide  that  reastmable  care  ahoold 
be  taken  to  obTlate  the  probable  oonsequoic- 
es.  As  was  pointed  out  in  Railroad  Ga  t. 
Moray,  47  Ohio  St  207.  21  N.  E.  269;  7  U  B. 
A.  701,  a  proprietor's  liability  "is  based  up- 
on the  princUjde  that  he  cannot  set  in  opera- 
tion causes  dangerous  to  the  person  or  ptoff- 
erty  of  Others,  without  taking  all  reaaonaUe 
precautions  to  antiidpate,  obTiate  and  prerent 
these  probable  consequences."  TJndw  this  rule, 
an  employer  may  not  devest  hlmsdf  of  the 
primary  duty  he  owes  to  other  members  (tf 
the  C(»nmunlty  by  contracting  with  others  tor 
the  performance  of  work;  the  necessary  or 
probable  resnlt  of  wbixh  is  InJaiy  to  third 
persons.  Other  courts  hare  stated  the  rule  In 
substantially  the  same  terms.  Davie  v.  Levy 
&  Sons,  39  I/a.  Ann.  561,  2  South.  899,  4 
Am.  St  Bep.  226 ;  Werth^w  v.  Saunders, 
95  Wis.  673,  70  N.  W.  824,  37  L.  E.  A.  146; 
Glickauf  T.  Manrer,  75  111.  289,  20  Am.  Bep. 
238;  Northern  Trust  Co.  v.  Paimer,  70  IlL 
App.  83;  Te^n  v.  Taylor,  141  Mo.  Aj;^. 
282,  124  S.  W.  1062.  See,  also,  Thompstm  on 
Negligence,  {  648.  Svery  person  "must  so 
use  his  own  rights  as  not  to  infringe  upon 
the  rights  of  another."  (Rev.  Codes,  |  6182); 
the  standard  by  which  his  duty  Is  measured 
being  what  a  careful  and  prudent  man  would 
have  done  under  like  circumstances  (Teepeu 
V.  Taylor,  ^upra).  It  may  be  conceded,  for 
the  sake  of  argument  that  Qroseclose  was 
Impliedly  bound  by  his  contract  to  dear 
away  the  debris;  yet  under  the  rule  an- 
nounced in  the  cases  supra,  this  cannot  re- 
lieve the  defendants. 

[3]  It  is  argued  that  the  breaking  ct  the 
window  was  caused  by  an  unprecedentedly 
high  wind — an  act  of  Ood — and  hence  that 
the  defendants  are  not  liable.  It  is  true  the 
wind  blew  the  sheet  iron  from  the  roof  and 
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broke  the  window;  yet  there  was  evidence 
that  wlnda  of  the  same  power  and  velocity 
are  not  unusual  at  the  season  of  the  year  at 
which  the  work  waa  done.  This  made  a 
case  for  the  jury,  and  they  were  Justified  in 
finding  that  though  the  (me  which  was  the 
occasion  of  the  accident  was  severe,  it  was 
not  such  as  the  defendants,  in  the  exercise  of 
prudence  and  care,  ought  not  to  have  antici- 
pated. This  being  so,  the  defendants  were 
convicted  of  negligence  In  failing  to  anticl- 
IMLte  and  guard  against  the  probable  conse- 
quences, under  the  well-recognized  rule  that 
where  two  causes  contribute  to  an  Injury, 
ODB  of  which  is  the  n^Ugenoe  of  the  de- 
fendant and  for  the  other  of  which  nether 
party  Is  responsible,  the  defendant  is  lia- 
ble, if  the  Injury  would  not  have  occurred  but 
for  his  negligence.  Mlze  v.  Rocky  Mt.  Bell 
Telephone  Co..  38  Mont  521,  100  Pac  971, 
129  Am.  St  Rep.  659,  16  Ann.  Gas.  1189; 
Frederick  v.  Hale,  42  Mont  153, 112  Pat  70; 
I^ron  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  45 
^ont  33, 121  Pac.  886.  As  the  last  two  cita- 
tions show,  the  rule  is  applicable  to  cases 
in  which  one  of  the  ccmtributing  causes  is  an 
act  of  God,  the  prior,  coincident  or  aubse- 
goent  negligent  act  of  the  defendant,  being 
causa  sine  qua  non. 

Several  of  the  assignments  allege  error  In 
particular  instructions ;  but  beymd  a  gener- 
al statement  in  couns^'s  brief  that  they  cast 
too  great  a  burden  upon  the  defendants, 
none  of  them  are  discussed.  We  have  made 
sndi  examinaticm  of  them,  In  connection  with 
the  others  submitted,  as  we  have  been  able 
without  the  aid  of  argument  and  are  of  the 
opinion  that  the  charge  as  a  whole  fully  cov- 
ers the  case  as  made  by  the  pleadings  and  the 
evidence,  and  that  it  waa  as  fair  to  defend- 
ants as  they  could  demand.  Under  the  dr- 
ciunstances  we  do  not  deem  It  lucumt>eut  up- 
on us  to  take  up  the  particular  parasraphs 
seriatim  and  examine  them. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BANNER  and  HOLLOWAY,  JJ.,  concur. 


KOOPUAN  et  al.  v.  MANSOLT  et  aL 
(No.  8614.) 

(Snprenw  Gourt  of  Montana.   May  2S,  1915.) 

1.  Appeal  and  Error  €=>637— Bill  or  Ex- 
OKPTioNa— Evidence. 

Failure  to  comply  with  Supreme  Ooort  mle 
7,  subd.  3  (44  Mont,  xzx,  129  Pac  xi),  requiring 
evidence  to  be  incorporated  in  the  bill  of  excep* 
ttons  In  the  form  of  question  and  answer,  is  not 
necessarily  fatal  to  an  appeal,  where  its  merits 
an  otherwise  sufficiently  apparent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  27S4.  2S29 ;  Dec.  Dig.  «=3> 
637.] 

2.  Fbaudulent  Oonvetances  «=>277,  278  — 
Btjbden  of  Pboof— Consideration. 

Where  a  husband  conv^ed  property  to  hlg 
wife  through  an  intermediary,  being  then  in- 
solvent to  the  wife's  knowledge,  the  burden  of 


showing  that  the  conveyance  waa  for  an  ade- 
quate con^deration  and  made  in  good  faith  was 
on  the  wife. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
ConTeyanees,  Cent  Dig.  SS  799,  809-814;  Dec. 
Dig.  «=>277.  278.] 

3.  Husband  and  Wrra  «=»36— Convetanoeb 
— Pbesumptions. 

Although,  under  Rev.  Codes,  S  3736,  a  mar- 
ried woman  may  contract  as  though  single,  con- 
tracts between  husband  and  wife  will  neverthe- 
less be  closely  scrutinized. 

[Ed.  Note.— For  other  cases,  see  HusbaVd  and 
Wife,  Cent  Dig.  S  218;  Dec.  Dig.  e=>S&.} 

4.  Fraudulent  Conveyances  «=»300  —  Bvi- 
denob— Want  ov  Consideration. 

In  an  action  to  set  aside  a  conveyance  from 
husband  to  wife  as  In  fraud  of  creditors,  evi- 
dence held  sufficient  to  justify  a  finding  that 
the  conveyance  was  without  consideration. 

[Ed.  Note.- For  other  cases,  see  Fraudulent 
Conveyancss.  Oent  Dig.  S(  886-908;  Dec  Dig. 
<^S00.] 

5.  I^UDUUNT  COITTXTANCKS  «=»27S  —  AC- 
TION TO  SET  AjBiDS— Burden  or  Pboof. 

In  an  action  to  set  aside  a  conveyance 
made  to  the  wife  by  a  third  party  as  in  fraud  of 
creditors  the  burden  was  on  plaintifE  to  show 
that  the  oonsideraUon  was  paid  by  the  buaband; 
the  wife  not  being  required  to  produce  any  evi- 
dence until  a  case  had  been  eatablished  by  prima 
facie  evidence. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
CoQveyancea^  Ooit  Dig.  Si  801,  902;  Dec;  Dig. 
«=>278.] 

6.  FRAnDUXXHT  GONVETANCES  ^=>21S  —  A0- 

TioN  TO  Set  Aside— Bubden  of  Pboof. 
One  who  attacks  the  validity  of  a  convey- 
ance as  in  fraud  of  creditors  has  the  burden  of 
proof,  even  though  it  arises  out  of  dealings  be- 
tween husband  and  wife. 

[Ed.  Note.— I<\>r  other  case^  see  Fraudulent 
Conveyances,  Cent  Dig.  H  801,  802;  Dec.  Dig. 
«»27&] 

7.  Fraudulent  Contktances  ^241  —  Ac- 
tion TO  Set  Asidk— IdEN  Established  at 

A  creditor  cannot  invoke  the  aid  of  equity 
to  reach  his  debtor's  assets,  which  have  been 

fraudulently  conveyed,  without  having  acquired 
a  lien  thereon  by  appropriate  proceedings  at 
law,  or  unless  a  trust  exists  therein  in  bis  favor. 

[Ed.  Note.~For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  gS  694,  696-726;  Dec 
Dig.  ^241.] 

Appeal  from  District  Court,  Missoula  Coun- 
ty;  A.  L.  Duncan,  Judge; 

Actlcm  by  Fritz  Koopman  and  Fred  Wlss- 
brod,  copartners  as  Koopman  &  Wlssbrodi 
against  Joseph  A.  MansoU  and  «DoUier. 
From  a  judgm»it  for  jdalntlffs,  def^danta 
appeal.  Reversed  and  rauanded. 

H.  H.  Parsons  and  rHuHnas  N.  Marlowe, 
both  of  Missoula,  for  appellants.  Chaa  Hills, 
A.  B.  HobUtt  and  GiL  J.  Heyfron,  all  of 
Missoula,  for  respondents. 

BRANTLT,  C.  J;  Action  by  the  plaintiffs 
to  have  set  aside  conveyances  of  land  situ- 
ated in  Missoula  county,  allied  to  have  been 
fraudulently  made  by  the  defendant  Joseph 
A,  Maosolf  to  Antolne  Mansolf,  his  wife,  to 
defeat  satisfaction  of  a  claim  due  by  judg- 
ment from  Joseph  A.  Mansolf  to  the  plaln- 
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tiflk  On  Vebrnary  16, 1810,  the  plaiutlffb,  as 
cppartners,  bron^t  an  action  In  the  district 
court  of  Mlasonla  connty  against  tbe  d^end- 
.ant  Joeepb  A.  Bfansolf  to  recover  tlie  sum  of 
f419.1^  a  balance  alleged  to  be  due  for  goods, 
wares,  and  merchandise  sold  by  plaintiffs  to 
tilm  between  December  2,  1908,  and  Z>ecem- 
ber  2d,  1909.  Sncb  proceedings  were  bad  In 
tbe  action  tbat  on  December  22, 1011,  a  judg- 
ment was  rendered,  entered,  and  duly  docket- 
ed in  faTOr  of  plaintiffs  and  against  Joseph 
A.  Mansolf  tor  9491,  the  amount  claimed,  to- 
gether with  Interest  and  costs.  Execution 
vaa  Immediately  Issued  thereon,  but  on  Jan- 
uary 4,  1912,  was  returned  "whol^  unserved 
and  unsaUsfled."  At  the  time  his  Indebted- 
ness waa  Incurred  to  the  plaintiffs  by  Jos^ 
A,  Mansolf,  be  was  the  owner  of  three  lots  In 
the  Olenwood  Park  addltlm  to  the  ctty  of 
Missoula,  described  as  lots  88,  34,  and  35  In 
block  5.  On  February  10,  1910,  he  and  Us 
wife  conveyed  these  lots  to  one  Sam&s  M. 
Bhoades,  who  Inmkedlately  J<^ned  with  his 
wife  In  a  conveyance  of  them  to  Ant^ne 
A!ans(^  The  consideration  named  In  each 
conveyance  was  $1.  On  January  27, 1910,  W. 
il.  BIckford,  being  the  owner  of  seven  lots  in 
SoQth  Missoula,  described  as  lots  12-18,  In- 
clusive, In  bloc^  38,  Joined  with  his  wife  in  a 
conveyance  of  them  to  Antolne  Bfansolf  for 
a  consideration  of  9550.  It  Is  allied  that, 
when  the  conveyances  mentioned  were  made, 
Joseph  A.  Mansolf  was  wholly  Insolvent ;  that 
the  ccmv^andBi  to  Bhoades,  and  that  by 
Bhoades  and  wife  to  Antolne  Mansolf,  were 
voluntary  and  wlUiout  any  condderation 
whatever ;  that  they  were  made  for  tbe  pur- 
pose  of  vesting  title  to  the  property  conveyed 
in  Anfadne  Mansolf,  with  the  fraudulmt  In- 
tent In  Joseph  A.  Mansolf  to  hinder  and  de- 
lay the  plaintiffs  In  enforcing  the  payment  of 
their  claim;  that  the  entire  consideration 
paid  for  the  lots  conveyed  by  BIckford  and 
wife  was  paid  by  Joseph  A.  Mansolf;  that 
tbe  conveyance  was  procured  by  bim  to  be 
made  to  his  wife  for  the  same  purpose  for 
vhidb  the  other  conveyances  were  made ;  and 
that  In  both  instances  Antolne  Mansolf  accept- 
ed the  title  BO  conveyed  to  her,  with  full 
knowledge  of  her  husband's  Insolvency  and 
fraudulent  Intent,  with  the  like  Intent  on  her 
part  to  aid  him  In  acoompllsblng  his  purpose; 
Tbe  iwayer  demands  that  the  several  convey- 
ances be  declared  fraudulent  and  void  as  to 
die  plaintiffs,  and  that  the  prt^rty  be  sub- 
jected to  sale  for  the  purp<»e  ot  satisfying 
Ui^r  claim.  By  joint  answer  the  defendants 
deny  generally  all  the  allegBtl<His  of  the  com- 
plaint. Under  the  direction  of  the  court,  the 
Jury  made  and  returned  special  findings  upon 
the  material  Isenes.  all  of  which  were  In  fa- 
vor of  i^ntlfl^  Thereafter,  uptm  motion  of 
plaintiffs*  counsel,  the  court  made  formal 
findings,  adopting  In  substance  those  made  by 
the  Jury,  and  rendered  its  decree  granting 
the  relief  demanded.  The  defendants  have 
appealed  ftt»n  the  decree. 
■  The  one  contention  made  on  behalf  of  de- 


fendants is  that  tbe  eivldence  Is  Insufilctoit 
to  support  th«  oonduslw  that  Joseph  A. 
Mansolf  made  or  ivocured  eitlier  or  both  of 
tbe  conveyances  to  his  wife  as  alleged,  for 
the  purpose  of  defrauding  the  plaintiffs. 

[1]  At  tbe  outset  we  are  confronted  with 
an  objection  by  couns^  for  plBlntlffb  to  a  con- 
slderatifm  of  this  case  on  the  merits,  for  the 
reason  that  the  defendants.  In  tbe  prepara- 
tion ot  their  blU  of  ezcqiti<ms,  failed  to  In- 
corporate ther^n  tiie  evidence  as  delivered 
by  the  witnesses,  In  question  and  answer,  as 
required  by  the  rules  of  this  court  (44  Mont 
XXX,  rule  7,  subd.  3,  129  Faa  xi).  From  a 
technical  point  of  view,  the  defendants  are 
not  entitled  to  have  this  court  determine  the 
questlcm  submitted  and  for  the  reason  stated. 
GUmore  v.  OstHmlch,  48  Mont  305,  137  Paa 
378.  nie  paqiose  of  the  rule  Is  to  require 
appellants.  In  equl^  cases  and  proceedings  ot 
an  equitable  nature,  to  present  to  this  court 
the  evidence  involving  controverted  questions 
of  fact,  in  the  exact  words  of  the  witnrases, 
to  the  end  that  the  duty  Imposed  upon  the 
court  section  6253  of  the  Revised  Codes 
may  be  properly  discharged.  Speaking  gen- 
erally, observance  of  the  rule  is  imperative, 
for,  as  has  been  frequently  pointed  out,  tlie 
statute  requires  this  court,  In  tbe  review  of 
questimB  of  fact  In  this  class  of  cases,  to  as- 
sume, as  nearly  as  may  b^  the  position 
the  trial  court  and  to  make  Its  examlnaUon 
accordingly.  The  ^tent  of  the  review  Is  nec- 
essarily limited  by  the  fact  that  an  Important 
item  of  te8tlnv»ny,  vl&,  the  appearance  and  de- 
meanor of  the  witnesses,  cannot  be  embodied 
in  the  record.  Hence  due  allowance  must 
always  be  made  for  the  difference  betweoi 
tile  probative  value  of  the  testimony  as  de- 
livered by  the  living  witness  and  the  testi- 
mony of  tbe  witness  as  It  is  presented  in  the 
printed  record.  Bordeaux  v.  Bradeaux,  82 
Mont  169,  80  Pac.  6;  Flnlen  v.  Heinze,  82 
Mont  854,  80  Pac.  Oia  Hie  rule,  however, 
does  not  In  terms  dedare,  nor  was  It  intend- 
ed to  mean,  that  a  fiailure  to  meet  Its  re- 
quirements shall  In  every  case  be  deemed  a 
ccmcluslve  reason  why  an  appeal  shall  not 
be  considered,  so  far  as  Its  merits  are  sufll* 
dently  ai^rent  It  was  enacted  to  serve  the 
convenience  of  this  court  as  well  as  tbe  In- 
terests of  litigants,  and  tbe  poialty  of  dis- 
missal (rule  7,  subd.  Si  or  refusal  to  consid- 
er the  appeal  aa  tbe  merits  iriU  not  be  en- 
forced. If  upon  the  evidence,  though  embodied 
In  the  record  In  narratlTe  form,  the  rights  o£ 
the  parties  may  properly  be  determined,  and 
the  omission  to  observe  the  rule  does  not 
add  substantially  to  the  labor  of  examina- 
tion. Gllnune  t.  Ostronlch,  supra.  If,  tor 
example.  In  a  given  case,  the  only  ccmtentlon 
defendant  desires  to  make  Is  that  no  evidence 
was  Introduced,  by  the  plaintiff  to  establish 
a  material  Issue  presoited  by  the  pleadings. 
It  would  be  a  manifest  Injustice  to  blm  If  this 
court  Bhonld  refuse  to  examine  tbe  evidence 
to  ascertain  tbe  merits  of  bis  ccHitenti«i,  be- 
causet  though  taie  rec<»d  Is  pnq^erly  certified 
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as  correct  and  as  embodylns  all  the  evidence, 
be  failed  to  observe  the  rule.  We  shall  .not 
give  such  a  construction  to  the  nile  as  would 
make  this  result  i>osstble.  In  this  case  we  do 
not  thluk  that  the  omlsf^on  by  the  defendants 
to  observe  the  rule  riders  It  necessary  to 
deny  them  a  consideration  of  the  case  himu 
the  mertt& 

[2]  The  evidence  adduced  by  the  plaintlffis 
discloses  these  facts:  The  purpose  of  the 
conveyance  of  tiie  lots  in  the  Gloiwood  Park 
addition  to  Antoine  MansoU  was  to  vest  her 
with  title;  Bhoedes  acting  gratuitously  as 
interagent  to  accept  the  title  to>m  the  hus- 
band and  pass  It  to  the  wif&  JoB^A.Han- 
eolf  was  Insolvent  at  the  time,  and  had  been 
for  more  than  two  years.  This  tact  was 
known  to  the  wife.  The  reasonable  value  of 
the  lots  was  $50  each,  or  all  together  $150. 
This  evidence  was  sufficient  to  raise  a  pre- 
sumption of  fraud  and  to  shift  to  the  wife  the 
harden  ot  showing  that  the  transacttcm  was 
based  npon  an  adequate  consideration,  and 
that  she  took  the  conveyance  in  good  faith 
without  any  intention  to  defraud  the  credi- 
tors of  her  husband.  Lewis  v.  Undley,  10 
Mont  422,  48  Fac.  766. 

[S]  Under  the  statute  (Rev.  Codes,  |  3736), 
ft  married  woman  may  contract  to  the  same 
extent  and  with  the  same  effect  as  a  single 
woman.  This  clothes  her  with  lU)ert7  to 
contract  with  her  husband  as  well  as  any 
other  i>erson ;  but  the  intimate  rations  ex- 
isting between  husband  and  wife  affOTd  8a<^ 
f adOitles  for  the  practice  and  concealment  of 
fraud  that  their  dealings  with  each  other 
will  In  every  case  be  <do8ely  scrutinized. 
Lambrecht  v.  Patten,  15  Mont.  200,  38  Pac. 
1063.  And,  when  the  evidence  discloses  a  At- 
aatlw  such  as  shown  In  this  case,  a  grant 
from  the  husband  to  the  wife  will  be  over- 
turned, unless  she  can  show  that  It  was  whol- 
ly c<Hislstent  with  fiiir  dealing.  Lewis  v. 
Undley,  supra. 

[4]  Antoine  Mansolf  did  not  offer  her- 
self as  a  witness.  Joseph  A.  Mansolf  tes- 
tified. In  effect,  that  his  wife  paid,  at  his 
reqnot,  to  the  Arm  of  John  R.  Daily  &  Co., 
with  whom  be  had  been  dealing,  a  bill  due 
from  him,  amounting  to  ¥177.49,  and  that  the 
conveyance  was  made  to  her  for  this  consld- 
eratlon.  A  re<%lpt  from  John  R.  Daily  & 
Co.,  Introduced  as  an  exhibit  to  his  testi- 
mony, tended  to  show  that  the  payment  was 
made  by  way  of  a  deduction  of  the  amount 
of  the  bill  from  the  price  of  two  lots  sold 
by  her  to  John  R.  Daily  at  some  previous 
time  not  named.  In  his  testimony,  however, 
Jos^h  A.  Mansolf  stated  that  his  wife  had 
paid  the  bill  with  money  received  from  her 
father's  estate.  This  was  the  only  evidence 
offered  to  sustain  the  conveyance.  Taking 
into  consideration  the  silence  of  the  wife 
and  the  cQulvocal  character  of  Joseph  A. 
MansolTs  testimony,  we  think  the  findings 
relating  to  this  conveyance  were  iustifled. 
Evidently  both  the  Jury  and  Judge  ctmclod- 
ed,  as  they  bad  a  discretionary  power  to  do. 


that  the  witness  was  not  worthy  of  credit, . 
and  rejected  his  testimony  entirely. 

[SI  The  validity  of  the  conveyance  from 
BlckfOrd  and  wife  Is  to  be  determined  by  a 
different  rule.  Upcm  Its  face  it  was  made 
to  Antoine  Mans<^  by  strangers,  prima  fade 
for  the  consideration  named  and  paid  by  her. 
The  wife  being  competent  to  contract,  ob- 
viously transactions  between  her  and  stran- 
gers stand  upon  the  same  footing  as  if  she 
were  single,  and  are  not  subject  to  the  same 
scrutiny  as  those  bad  with  her  husband. 
Any  oUier  view  would  Impose  a  limitation 
upon  the  right  conferred  by  the  statute,  su- 
pra, whereas  the  statute  Itself  cwtalus  no 
limitation  or  proviso.  The  burdra  was  there- 
fore upoji  the  plaintiffs  to  show,  by  a  pre- 
ponderance of  the  evidence,  that  the  consid- 
eration for  this  conveyance  was  paid  by  the 
husband.  Antoine  Mansolf  was  not  required 
to  produce  any  evidence  until  a  prima  facie 
case  had  been  made  establishing  this  fact 
The  evidence  introduced  by  the  plaintiffs  to 
show  any  connection  of  Joseph  A.  Mansolf 
with  the  transaction  resulting  in  the  convey- 
ance was  exceedingly  vague  and  unsubstan- 
tial. Apparently  the  purchase  was  made 
throng  a  teal  estate  brewer  under  a  contract 
by  the  terms  of  which  the  purchase  price 
was  paid  In  monthly  installments  of  $25 
each.  Whether  the  contract  was  in  the  name 
of  the  wife  does  not  appear.  Some  of  the  in- 
stallments, were  probably  paid  to  the  broker 
by  the  husband.  The  basis  for  the  statement 
Is  that  the  bo<^  of  the  broker  show  an  ac- 
count under  the  name  of  Joseph  A.  Mansolf 
of  the  payment  of  some  of  the  installments 
(ten  in  number)  made  during  1908  and  1909, 
but,  as  to  who.  actually  made  them,  the  bro- 
ker had  no  recollection.  Indeed,  be  stated 
that  the  books  bad  been  kept  by  a  clerk  em- 
ployed by  blm  and  that  the  payments  were 
probably  made  to  the  clerk.  There  was  no 
evidence  that  the  books  correctly  represent- 
ed the  course  of  bualn^  In  his  office.  How 
or  when  or  by  whom  the  other  Installments 
were  paid  is  not  shown.  The  only  other  evi- 
dence on  the  subject  Is  the  statement  by 
Joseph  A.  Mapsolf  that  some  of  the  Install- 
ment payments  to  the  broker  were  made  by 
blm  for  his  wife  with  money  given  to  him 
by  her  for  that  purpose^  How  many  were  so 
made  does  not  appear, 

[8]  Fraud  cannot  be  presumed.  As  any 
other  fact,  it  must  be  established  by  compe- 
tent evidence.  One  who  attars  the  validity 
of  a  conveyance  must  assume,  in  limine,  the 
burden  ijt  proof,  eVen  though  it  arose  out  of 
dealings  between  husband  and  wife.  A  mere 
suspicion  that  it  is  fraudulent  Is  not  sufficient 
to  overturn  it  Wilson  v,  Harris,  21  Mont. 
374,  54  Pac.  46.  If  the  testimony  of  Joseph 
A.  Mansolf  be  rejected  entirely,  as  counsel 
Insist  it  should  be,  because  It  Is  too  equivo- 
cal and  self -contradictory  to  be  entitled  to 
credit,  the  impeachment  of  Antoine  Mansoirs 
title  under  the  Blckford  deed  rests  exclusive- 
ly upon  the  vague  and  unr^l4ble  ahowtng 
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•  made  by  tlie  bodes  of  tb»  broker.  It  bis  tes- 
timony be  accepted  as  credible  so  t&T  as  It 
ccmtalns  an  admissloii  that  be  paid  some  of 
the  Installmeots,  the  admission  must  be  ac- 
cepted with  the  qaallflcation  attached,  viz., 
that  the  iQBtaUments  paid  by  him  were  paid 
for  tJie  wife  and  out  of  money  furnished  by 
her.  At  most,  the  evidence  goes  no  further 
than  to  fumlsh  a  basis  for  the  8aspl<don  that 
Joseph  A.  Mansolf  was  in  fact  the  purchaser 
fmn  Bidcford  and  had  the  conTeyance  made 
to  his  wife  In  order  to  defraud  his  creditors. 

If  the  foresolng  discussloa  disposed  of  9II 
of  the  questions  arising  upon  the  record,  we 
would  follow  the  course  heretofore  pursued 
in  similar  cases,  and  remand  this  case,  with 
directions  to  the  district  court  to  permit  the 
plalntUfs  to  Introduce  further  evidence  touch- 
ing the  Blc^ord  conveyance,  and  then  make 
findings  and  enter  a  decree  granting  all  the 
relief  demanded,  or,  In  case  they  should  not 
be  able  to  do  this,  to  so  modify  the  findings 
and  decree  as  to  eliminate  this  conveyance 
entirely.  Another  queetlou  is  presented, 
however,  which,  though  It  is  not  referred  to 
in  the  briefs  of  counsel,  is  so  fundamental  In 
character  that  we  think  U  requires  notice. 

[7]  It  has  been  repeatedly  held  by  this 
court  that  a  creditor  cannot  Invoke  the  aid  of 
a  court  of  equity  to  reach  assets  of  his  debtor 
which  have  been  fraudulently  conveyed,  with- 
out having  acquired  a  Hen  upon  them  by  ap- 
propriate proceedings  at  law,  or  unless  a 
trast  exists  therein  In  his  favor;  and  that, 
In  case  of  personal  property  and  Interests 
not  capable  of  manual  delivery,  a  lien  must 
be  fixed  upon  them  by  levy  of  process  In  the 
manner  pointed  out  by  the  statute.  Wilson 
V.  Harris,  supra ;  Wyman  '  v.  Jensen,  26 
Mont  227,  67  Pac.  114;  Raymond  v.  Blanc- 
grass,  36  Mont  449,  93  Pac.  648,  15  L.  R.  A. 
(N.  S.)  976.  In  McMillan  v.  Davenport,  44 
Mont.  23,  118  Pac.  756,  Ann.  Gas.  1912D,  984, 
It  was  held  that  a  Judgment  though  docketed. 
Is  not  a  lien  upon  a  secret  Interest  of  the 
judgment  debtor  in  real  estate  appearing  on 
the  record  In  the  name  of  another,  whether 
the  debtor  Is  a  cestui  que  trust  or  a  fraudu- 
lent grantor.  In  many,  if  n<it  most  uf  the 
states,  recovery  of  Judgment  and  return  of 
an  execution  nulla  bona  is  sufficient  to  en- 
able the  creditor  to  Invoke  the  aid  of  equity 
to  reach  property  fraudulently  conveyed  by 
his  debtor.  In  view  of  the  foreg«^g  ded- 
slCHis,  however,  and  the  farther  fact  that 
Interests  of  the  Judgment  debtor  In  real  es- 
tate, whether  recorded  In  his  name  or  not, 
are  subject  to  attachment  and  executlcm 
(Bev.  Oodes,  |i  6682,  6821),  the  question  aris- 
es whether  or  not,  In  this  states  In  order  for 
a  creditor  to  obtidn  reU^  In  this  class  of 
cases,  he  must  not  allege  and  prove  that  he 
has  secured  a  lien  by  causing  attachment  or 
execution  to  be  levied.  If  this  Is  so,  the  com- 
plaint In  this  case  does  not  state  a  cause  of 
action.   Nor  does  the  evidence  make  a  case  ^ 


enduing  plahitlflfs  to  any  reUef,  because  it 
only  shows  that  plalntlfra  are  Judgmrat  cred- 
itors. The  question  has  never  been  definite- 
ly decided  by  this  court  Inasmuch  as  this 
is  BO,  and  inasmuch  as  it  was  not  decided  by 
the  trial  court  and  is  not  discussed  in  the 
briefls  of  coons^,  we  shall  not  undertake  to 
decide  it  but  submit  it  for  consideration  by 
court  and  counsel  when  the  case  again  r«ach- 
es  the  trial  court 

The  judgment  is  therefore  reversed,  and 
the  cause  rrauanded  toi  such  furtha  pro- 
ceedings as  court  and  counsel  may  deem 
proper. 

Reversed  and  remanded. 

SANNBB  and  HOLLOWAT.  JJ^  coocor. 


DULTJTH  BBBWINO  A  MAI/HNO  CO.  t 

ALLEN.   (No.  8625.) 
(Supreme  pourt  of  Montana.    Jun«  4,  1915.) 

1.  Attachment  Xatubb  of  Reuedt. 

.'Attachment"  is  classified  by  the  Code  as  a 
proviBional  remedy,  and  is  a  summary  proceed- 
ing ancillary  to  the  action  in  which  it  is  issued. 

r.^^'w^^^.-rf^'  Attachment, 
Cent  Dig.  K  1-6;  Dec  Dig.  *=>1. 

For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Attachment] 

2.  Attackubnt   €=»1  —  Statutobi  Paovi- 

BIONS. 

Ab  employed  in  Bev.  Codes,  $|  6666-6692, 
the  writ  of  attachment  was  unknown  to  the 
common  law,  but  ts  of  statutory  origin  and  de- 
pends for  its  validity  entirely  upon  a  compli- 
ance with  statutory  requirements. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  SI  1-5;  Dec,  Dig.  <S=»1.] 

3.  Attachment   «»143  —  PBOCEEniNOs  to 
Pbocuse— Nkcibbitt  or  Valid  Sttkhohs. 

Under  Rev.  Codes,  |  6666,  providing  tiiat 
the  plainUff  in  an  action  upon  contract  express 
or  implied  may,  at  the  time  of  Issuing  the  sum- 
mons or  at  any  time  afterwards,  have  the  de- 
fendant's property  attached,  a  valid  summons 
is  essential  to  the  issuance  of  a  writ  of  attach- 
ment and  a  writ  issued  prior  to  the  issuance 
of  a  valid  summons  was  void, 

[Ed.  Note— For  other  cases,  see  Attachment 
Cent  Dig.      395-400;  Dec.  Dig.  «=>143.] 

4.  ATTACHMSNT    «ES»206  —  PaoOEEDIHOe  TO 

Pbooub^Vauditt  or  SuHMons. 

Under  Rev.  Codes,  |  6S16,  providing  that 

the  summons  must  contain  the  names  of  ths 
parties,  the  court  in  which  it  is  brought,  the 
county  in  which  the  complaint  is  filed,  etc.,  a 
summons  entitled  hi  the  district  court  of  V. 
county,  though  the  action  was  brought  and  was 
pendiog  in  S.  county,  was  void  and  would  not 
support  a  writ  of  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  IS  664-67D;  Dec.  Dig.  «=3206.] 

6.  Attachment   <8=»206  —  PBocEBDiiras  to 
Pbocube  — Validitt  or  Summons  —  Aixab 

Summons. 

Rev.  Codes,  |  6516,  provides  that  if  the 
summons  is  returned  without  being  served  on 
an;  or  all  of  the  deCendanta,  or  has  been  lost 
the  clerk  shall  issue  an  alias  summons  in  tbe 
same  form  as  the  original.  Held,  that  where 
the  original  summons  was  void  because  entitled 
in  the  wrong  county,  a  so-called  "alias  sum- 
mons" was  not  such  in  tact  but  was  the  fiist 
valid  sununDos  issued  in  tbe  action,  and  cooU 
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not  rive  legal  effect  to  a  writ  of  attacbment 
issued  and  served  before  it  was  issued. 

[Bd.  Note^For  oth«r  cases,  see  Attachment, 
Cent  Dig.  »  664-670;  Dec.  Dig.  «s>206.] 

6.  ATTAOHMBnT  «=a210  —  DlSOHABaiRO  AT- 
TACHMENT —  Time  toe  Morion  to  Dis- 
CBABOE. 

Under  Rev.  Codes,  S  6681,  providing  that 
die  defendant  may  at  any  time  Before  or  after 
the  release  of  attached  property,  or  before  any 
attachment  shall  have  been  actually  levied,  ap- 
ply for  the  discharge  of  the  attachment  on  the 
ground  that  it  was  improperly  or  irregularly  is- 
sued, defendant's  general  appearance  in  an  ac- 
tion, though  it  operated  as  a  waiver  of  defects  in 
the  summons  bo  far  as  the  action  itself  was 
concerned,  had  no  effect  upon  the  ancillary  at- 
tachment proceeding,  and  did  not  defeat  the 
right  to  move  diereafter  to  discharge  the  at- 
tachment. 

[Ed.  .Note.— For  other  cases,  see  Attachmoit, 
Cent.  Dig.  H  682-706;  De&  Dig.  «s»210J 

Appeal  from  District  Court,  Sheridan 
Cmmty;  Fr&nk  N.  Utter,  Jndge. 

Action  by  the  Doloth  Brewing  ft  Halting 
Gompany  against  Bomey  Allen.  From  an 
order  dlscbai^g  Oie  attachment,  plaintifiC 
appeals.  Affirmed. 

B.  O.  Lnnke,  of  Sidney,  and  J.  B.  Wine.  Jr., 
of  Helena,  for  appellant  C.  E.  Comer  and 
J.  A.  Heder,  both  of  Bfedldne  Lake,  for  re- 
Bpondeut 

HOLLOWAT,  J.  On  March  2,  1914,  this 
action  was  commenced  In  the  district  court 
of  Sheridan  county  to  recover  a  balance  al- 
leged to  be  due  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  the  plaintiff 
to  the  defendant  On  the  same  day  a  sum- 
mons and  writ  of  attachment  were  Issued, 
and  thereafter  certain  property  belonging  to 
the  defendant  was  seized  by  virtue  of  the 
attachment  On  March  2Sth  an  alias  sum- 
mons was  Issued.  On  May  8th  the  defendant 
an^eared  by  general  demurrer,  and  on  May 
16th  moved  the  court  to  discharge  the  attach- 
ment on  the  ground  that  it  had  been  issued 
prior  to  the  issuance  of  a  valid  summons. 
This  motion  was  sustained  and  from  the  or- 
der discharging  the  attac^iment  plaintiff  ap- 
pealed. 

[1-4]  Attachment  is  clasaifled  by  oui  Codes 
as  a  provisional  remedy.  It  is  a  summary 
proceeding  ancillary  to  the  action  in  which 
it  is  issued.  As  employed  in  sections  6656- 
6692,  Revised  Codes,  the  writ  was  unknown 
to  the  common  law.  It  is  of  statutory  origin 
and  depends  for  its  validity  entirely  upon  a 
compliance  with  the  statutory  regulrem^ts. 
Those  requirements  are  (a)  that  an  action  up- 
on a  contract,  express  or  Implied,  shall  be 
pending,  and  (b)  that  a  valid  summons  shall 
be  Issued  In  the  action  prior  to  or  at  the  time 
the  writ  of  attachment  is  Issued.  Section 
6656,  Bev,  Codes.  In  Sharman  v.  Huot,  20 
Mont  555,  52  Pac.  658,  63  Am.  St  Bep.  645, 
the  foregoing  section  received  consideration, 
and  it  was  held  that  a  writ  of  attachment  is- 
sued prior  to  the  issuance  of  a  valid  sum- 
mons is  void.    The  summons  in  this  action 


dated  March  2,  1014,  was  entitled  in  the  dis- 
trict court  of  Vall^  county,  though  the  ac- 
tion was  brought,  and  was  then  pending,  in 
Sheridan  county.  Section  6515,  Bevised 
Codes,  provides: 

'^he  summons  mast  be  directed  to  the  defend- 
ant signed  by  the  clerk,  and  issued  under  the 
seal  of  the  court  and  must  contain :  The  names 
of  the  parties  to  the  action,  the  court  in  which 
it  is  brought  and  the  count?  in  which  the  com- 
plaint is  filed,  and  mast  be  subatantlally  as  fol- 
lows. •  •  *" 

In  Sharman  v.  Huot,  above,  the  provtelons 
of  this  section  were  declared  to  be  mandatory, 
following  Black  v.  Cl^denln,  S  Mont  44, 
Sawyer  v.  Robertson,  11  Mont  416,  28  Pac. 
466,  and  Choate  v.  Spencer,  18  Mont  127,  32 
Pac.  651,  20  L.  B.  A.  424,  40  Am.  St  Rep.  425. 
Whatever  may  be  said  of  those  earlier  de- 
dslons,  this  much  is  true:  Section  6S15  was 
enacted  to  be  observed.  The  courts  have  no 
authority  to  ignore  its  plain  provisions  alto- 
gether. To  hold  that  there  was  substantial 
compliance  with  its  reguiremMits  in  this  In- 
stance would  do  Violence  to  every  rule  of 
construction  and  render  the  language  of  the 
statute  meaningless.  Hie  summons  directed 
the  defendant  to  appear  in  the  district  court 
In  and  for  Valley  county,  where  no  proceed- 
ing was  pending  against  him.  He  was  not 
summoned  to  appear  in  the  district  court  of 
Sheridan  county,  where  the  action  in  ques- 
tion was  pending.  Hie  summons  does  not 
conform  substantially  to  the  requirements  of 
the  statute,  and  for  that  reason  is  invalid. 
Smith  V.  Ellendale  MlU  Co.,  4  Or.  70,  Is  di- 
rectly in  point  upon  the  facts  and  supports 
our  con<du9lon.  To  the  same  ^ect  Is  Gill  v. 
HobUt,  23  111.  473. 

[5]  The  sb-called  alias  summons  was  not 
such  In  fact  Rev.  Codes,  8  6516.  It  was 
the  first  valid  summons  Issued  in  the  action, 
but  it  could  not  give  legal  effect  to  the  writ 
of  attachment  It  was  Issued  long  after 
the  writ  of  attachment  was  Issued  and  served. 
In  Sharman  v.  Huot  above,  the  court  said : 

"The  subsequent  iasnance  of  the  summons  can- 
not liive  effect  to  that  which  was  void  from  the 
beginning." 

[t]  Neither  did  the  general  appearance  of 
the  defendant  militate  against  his  right  to 
move  to  have  the  attachment  discharged. 
Under  the  statute  in  force  in  the  territory 
at  the  time  of  the  decision  in  Vaughn  v. 
Dawes,  7  Mont  860,  17  Pac.  114,  a  motion  to 
discharge  an  attachment  had  to  be  made  be- 
fore the  time  for  answering  expired.  Sec- 
tion 200,  1st  div.  Oomp.  Stat  1887.  Under 
our  present  Code  (section  6681)  the  applica- 
tion may  be  made  at  any  time  either  before 
or  after  the  release  of  the  attached  property, 
or  before  any  attachment  shall  have  been  ac- 
tually levied.  The  general  appearance  of  the 
defendant  operated  as  a  waiver  of  any  de- 
fects in  the  summons,  so  far  as  the  action  It- 
self was  concerned,  but  It  did  not  have  any 
effect  whatever  upon  the  ancillary  proceed- 
ing.  If  the  defendant  appears  In  an  action 
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It  ia  Immaterial  whetber  a  summons  was  Is- 
sued or  not,  so  far  as  the  question  of  Juris- 
diction of  the  person  is  concerned.  The  Judg- 
ment would  be  as  valid  if  summons  had  not 
issued,  as  it  would  be  if  it  had  been  regular- 
ly Issued  and  served.  But  when  a  party 
seeEs  extraordinary  relief  by  way  of  attach- 
ment, It  is  incumbent  upon  him  to  pursue  the 
statute  which  affords  him  such  relief  and 
without  which  it  cannot  be  had.  The  issu- 
ance of  summons  ia  not  necessary  to  the 
recoTery  of  Judgment  if  the  defendant  ap- 
pears generally,  but  It  is  essential  to  the  right 
to  have  the  defendant's  property  attadied, 
whether  he  appears  In  tbe  action  or  does  not 

The  order  of  the  district  court  1b  affirmed. 

Affirmed. 

BRANTLT,  G  J.,  and  SANNEB,  CDD- 
cnr. 


COLVlIiL  T.  FOX.   (No.  3529.) 
(Supreme  Court  of  Montana.    June  1,  191S.) 

1.  AOBICULTUKB    «=>1  —  POOCB    POWBB  OF 
StATB— PBOTEOTIOM  OF  HOBTICULTUBB. 

The  protection  of  tbe  horticultural  indus- 
try from  the  ravages  of  insect  pests  or  danger- 
ous, contagious  fruit  diseases,  by  the  summary 
destruction  d  Infected  fruita.  is  within  the 
police  power  of  the  state. 

[Ed.  Note^For  other  casei^  aee  AKricnlture, 
Gent.  Dig.  IS  1.  8,  18. 14.  51;  Dec  Kg.  «=»1.] 

2.  CoNSTiTunoNAz,  Law  ^=»4S— Police  Pow- 
EE— Destruction  of  Partly  Good  Fruit. 

Where  plaintiff  had  boxed  diseased  fruit  to 
sell  within  and  without  tbe  state,  he  could  not 
complain  that  the  act  permitting  tbe  state's 
inspector  of  fruit  pests  to  destroy  the  whole  of 
such  fruit  was  unconstitutional  because  a  por- 
tion of  it  was  capable  of  profitable  use  without 
danger,  since  his  attempt  to  dispose  of  tbe  dis- 
eased fruit  subjected  it  to  destruction  as  pro- 
vided by  statute,  while  it  is  no  objection  of  tbe 
enforcement  of  a  police  regulation  that  the  pre- 
scribed article  is  partly  capable  of  profitable 
use  without  danger. 

[Ed.  Note.— For  other  ca-:es,  see  Constitution- 
al Law,  Cent.  Dig.  {  41;  Dec.  Dig.  «==>43.] 

8.  CoNOTiTUTionAi.  Law  <8=>80  —  Distbibu- 
non  of  Goverhuental  FuHcnoNS-^uni- 

OIAL  and  ADIHNIBTBATIVE  OFTICBBfr^TATE 

Inspector  of  Fboit  Pbmts— "Judicial  Ac- 
tion," 

Statutes  regulating  and  protecting  tbe  hor- 
tieultnral  industry  and  creating  a  state  board  of 
horticulture  are  not  unconatitutional  as  attempt- 
ing to  lodge  in  tbe  state  inspector  of  fruit  pests 
both  executive  and  judicial  powers;  since  tbe 
mere  fact  that  such  officer,  in  determiniDg 
whether  fruit  Is  Infected,  is  required  to  draw 
deductions  from  evidence,  does  not  render  bis 
action  "judicial,"  within  the  meaning  of  the 
state  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  »  140.  143-147;  Dec  Dig. 

For  other  deflnltlinis.  see  Words  and  Phrases, 
Firvt  and  Second  Series,  Jadidal  Action.] 

4.  Constitutional  Law  9=»87— Citil  Iboaxs ' 
— Pbopbbtt. 

The  statutes  authorizing  the  state  inspector 
of  fruit  pests  to  destroy  infected  fruit  are  not 
violative  of  Const,  art.  3,  |  3,  providing  that  all 


persons  have  tbe  natural  right  of  acquiring,  pos- 
sessing and  protecting  property. 

lEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gait  Dig.  IS  166-171;  Dec  Dig.  «s> 
o7.J 

5.  CoNBTITUnoifAL  LAW  «S»320— PbOFEBTT— 

Due  Process  —  Destruotioh  of  Diseased 

Fruit. 

The  statutes  authorizing  the  state  inspector 
of  fruit  pests  to  destroy  infected  fruit  are  not 
violative  of  Const,  art  8,  |  27,  providing  that 
no  person  shall  be  deprived  of  property  without 

due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constltution- 
SLf<*^'         Dig.  ii  771.  778;  Dec  Dig. 

®  T?^'^^^*  DoltAIN  «=5»2-P0I,ICE  PoWEB- 
DEOTBUCTION  OF  PBOPEBTT— COMPENSATION. 
Althou^  Const  art  3.  I  14,  prohibits  the 
Uking  of  private  property  for  pubUc  use  with- 
out 3UBt  compensation,  the  statutes  which  per- 
f'^^*  inspector  of  fruit  pests  to  destroy 
infected  fruit  are  not  unconstitutional,  although 
the  destruction  is  without  compensation  to  the 
owner,  since  tbe  state  may  exercise  its  police 
power  without  making  compensation  for  private 
injuries  occasioned  thereby;  property  destroyed 
to  serve  a  public  parpoae  not  being  devoted  to 
such  purposes. 

[Ed.  Note.--For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  SI  3-12;  Dec  Dig.  ^2.] 

7.  Eminent  Domain  «=361  —  Takiho  ros 
Private  Uas. 

The  statutes  authorizing  the  state  inspec- 
tor of  fruit  pests  to  destroy  infected  fruit  are 
not  unconstitutional  as  confiscating  private  prop- 
erty to  a  private  use  merely  because  orcharda 
adjacent  to  those  in  which  the  infected  fruit  is 
destroyed  will  benefit  thereby  from  the  removal 
of  tbe  menace  of  infection. 

[Ed.  Note.--^or  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  U  61.  52.^.  67;  Dec 

8.  Constitutional  Lav  4s»320— "Dub  Pro- 
cess." 

The  statutes  authorizing  the  state  inspector 
of  fruit  pests  summarily  to  destroy  infected  fruit 
arc  not  unconstitutional  as  confiscating  such 
fruit  without  "due  process  of  law"  which  does 
not  necessarily  mean  judicial  proceedings,  since 
the  owner  by  bis  action  against  the  inspector  as 
for  trespass  can  determine  whether  the  fruit 
was  infected,  and,  if  not  recover  i^mages  for 
the  destruction,  a  condition  which  renders  all 
legislation  of  the  same  general  character  not 
obnoxious  to  tbe  constitutional  provision. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  SS  771,  778;  Dec.  Dig.  «=» 
320. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Due  Process  of  liswj 

9.  Pleadinq  «=s>214 — Deuurbeb— Admission. 

A  demurrer  admite  as  true  tbe  aUegationa 
of  tbe  pleading  which  it  attacks. 

^  [Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  525-534;  Dec  Dig.  «»214T^ 

10.  Constitutional  Law  «s3318  —  Police 

POWEB— DesTBUCTION  OF  DISEASED  FBUIT— 

Heabihq. 

Tbe  statutes  providing  for  the  summary  de- 
struction of  infected  fruit  by  tbe  state  inspec- 
tor of  fruit  pesta  are  not  unconstitutional  as 
making  no  provision  for  bearing,  or  for  notice 
to  the  owner,  before  his  property  ia  subjected  to 
caption  and  destruction;  since  any  proIongati<m 
of  the  preliminarr  steps  of  the  confiscation 
would  defeat  the  object  of  the  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  949;  Dec.  Dig.  ^s>318.} 
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11.  ConsTXTtrmmAi.  Law  «b>212  —  XguAi. 
Pboteotion  or  thb  liAWS— Dbsibuotion  of 

DlSO&SED  FBUIT. 

The  statutes  authorizliig  the  atate  inspector 
of  fruit  peata  summarily  to  destroy  infected 
fruit  ar«  not  anconatitationai  as  denying  the 
ovner  the  equal  protection  of  the  laws,  emce 
they  are  general  in  terms,  uniform  in  applica- 
tion, and  comprehend  all  fruit  similarly  in- 
fected. 

[Ed.  Note.— For  otter  caaei,  fae  CMwHtntion- 
al  Law,  OenL  Dig.  H  68*7705;  Dec.  Dig. 
212.1 

Appeal  from  District  Court,  Missoula 
County;  J.  B.  Patterson,  Judge. 

AcUon  by  H.  C.  R  CoMU  against  Edwin 
Fox.  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

WUliam  Wayne,  of  Missoula,  for  appel- 
lant D.  M.  Kelly,  Atty.  Gen.,  and  3.  H. 
AlTord,  Asrt.  Atty.  Gen.,  foi  respondent 

HOLLOWAT,  J.  In  March.  1914,  H.  O.  B. 
ColvUl  brought  to  the  city  o£  Mtesonla  cer- 
tain apples  owned  by  Mm  which  were  boxed 
and  Intended  for  shipment  to  points  wltitiln 
and  without  this  state  fmd  to  be  sold  in  the 
open  market  The  fruit  was  seized  and 
destroyed  by  Edwin  Fox,  and  this  aetiai 
was  instltDted  to  recover  damages.  The  de- 
fendant made  answer  to  the  complaint  that 
be  was  a  duly  aniiolnted,  qualified,  and  act- 
ing Inspector  of  fruit  posts  for  ^  district 
Including  Missoula  county;  that  the  apples 
in  question  were  affected  with  apple  scab^  a 
dai^erous  and  contBglous  fruit  disease,  and 
one  so  designated  by  the  state  board  of 
horticulture  In  Its  regulations  promulgated 
pursuant  to  statute;  that  under  the  law  and 
the  regulations  of  the  board  it  was  ttie  duty 
of  the  defendant,  as  su(^  Inspector,  to  destroy 
the  awles  to  prerent  the  spread  of  the 
disease;  and  that  the  destruction  was  there- 
fore lawful.  To  thto  answer  a  gmeral  de- 
murrer was  Interposed,  whlidi  was  orerrnied, 
and  plaintiff,  electing  not  to  plead  further, 
Buffered  a  Judgment  on  the  pleadings  to  be 
entered  against  him,  and  appealed. 

The  validity  of  the  statutes  for  tiie  regula- 
tion and  protection  of  the  horticultural  in- 
dustry and  of  certain  regulations  of  the 
board  Is  assailed  upon  these  grounds: 

(1)  Hiey  are  not  valid  police  r^nlaUfms. 

(2)  They  lodge  in  the  same  officer  Judicial 
and  executive  powers. 

(8)  They  permit  private  property  to  be 
taken  for  private  use,  and  for  public  use 
without  compensation. 

(4  Under  ttieir  provisions  the  owner  i6 
deprived  of  Ids  property  without  due  process 
of  law  and  denied  the  «iaal  protection  of  the 
laws. 

[1]  L  It  cannot  be  contended  successfully 
that  the  protection  of  the  horticultural  in- 
dustry from  the  ravages  of  Insect  peste  or 
dangerous  contagious  fruit  diseases  is  not 
wen  within  the  llmlte  of  the  police  power 
of  the  state.  In  Noble  State  Bank  v.  Haskell, 


219  U.  8. 101,  SI  Sup.  Gt  186,  SS  L.  Ed.  112, 
32  L.  B.  A.  (N.  S.)  1002,  Ann.  Ca&  1912A, 
487,  the  court  said: 

"In  a  general  way  •  •  •  the  police  pow- 
er extends  to  all  the  great  public  needs. 
*  •  *  It  may  be  put  forth  in  aid  of  what 
is  sanctioiled  by  usage,  or  held  by  the  prevail- 
ing morality  or  strong  and  pr^onderant  opin- 
ion to  be  greatly  and  inunedlately  necessary  to 
the  public  welfare." 

This  language  was  quoted  with  approval 
In  Ounninghani  v.  Northwestern  Improvement 
Co.,  44  Mont  180,  119  Fac.  654. 

In  Cooley's  Constitutional  limitations  (7th 
Ed.)  S29,  the  author  announces  the  same 
doctrine  as  follows: 

The  police  of  a  state,  In  a  comprehensive 
sense,  embraces  its  whole  system  of  internal 
regulation,  by  which  the  state  aeeka  not  only  to 
pre^rve  the  public  order  and  to  prevent  of- 
fenses against  the  atate,  but  also  to  establisb  for 
the  intercourse  of  citizens  with  citizens  those 
rules  of  good  manners  and  good  neighborhood 
which  are  calculated  to  prevoit  a  conflict  of 
rights,  and  to  insure  to  each  the  uninterrupted 
enjoyment  of  his  own  so  far  as  la  reasonably 
consistent  with  the  like  en^yment  of  rights  by 
others." 

The  definition  of  Chief  Justice  Shaw  has 
become  a  legal  classic.  In  Commonwealth 
V.  Alger,  7  Cusb.  (Mass.)  63,  he  said: 

"We  think  it  is  the  settled  principle,  growing 
out  of  the  nature  of  well-ordered  civil  society, 
that  every  holder  of  property,  however  absolute 
sod  unqualified  may  be  hts  title,  holds  it  nnder 
the  implied  liability  that  his  use  of  it  *  •  • 
shall  not  be  injurious  to  the  equal  enjoyment  of 
others  having  an  equal  right  to  the  enjoyment 
of  tiieir  property,  nor  injurious  to  the  rights  of 
the  community.  All  property  in  this  common- 
wealth, •  •  •  ia  *  •  •  held  subject  to 
those  general  r^ulations,  which  are  necessary 
to  the  common  good  and  general  welfare.  Rights 
of  property,  like  all  other  social  and  convention- 
al rights,  are  subject  to  such  reasonable  limita- 
tions in  their  enjoyment  as  shall  prevent  them 
from  being  injurious,  and  to  such  reasonable 
restraints  and  regulations  established  by  law 
as  the  ll^gislature,  under  the  governing  and  con- 
trolling power  vested  in  them  by  the  Constitu- 
tion, may  think  necessary  and  expedient  This 
is  very  different  from  the  right  of  eminent  do- 
main—the right  of  a  government  to  take  and 
appropriate  private  property  *  •  * .  when- 
ever the  public  exigency  requires  it\  which  can 
be  done  only  on  condition  of  providing  a  rea- 
sonable compensation  therefor.  The  power  we 
allude  to  is  rather  the  police  power,  the  pow- 
er vested  in  the  Legislature  by  the  Constitution 
to  make,  ordain,  and'  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  and 
ordinances,  either  with  penalties  or  without,  not 
repugnant  to  the  Constitutiou,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the 
oomnumwealth,  and  of  the  subjects  of  the  same." 

In  Bacon  v.  Walker,  204  U.  S.  3U,  27 
Sup.  Ct  280,  61  L.  Ed.  the  court,  after 
reviewing  many  authorities  dealing  with  the 
police  power,  said: 

"That  power  is  not  confined,  as  we  have  said, 
to  the  suppression  of  what  is  offensive,  disorder- 
ly, or  unsanitary.  It  extends  to  so  dealing  with 
die  conditions  which  exist  in  the  state  as  to 
bring  out  of  tiiem  the  greatest  welfare  of  its 
people." 

In  Los  Angeles  County  v.  Spencer,  126  Gal. 
670.  CO  Fae  202,  77  Am.  St  Rep.  217,  the 
court  had  under  consideration  the  question  of 
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the  validity  of  a  statute  to  promote  and  pro- 
tect the  hortJeultural  Interests  of  California 
in  terms  somewbat  similar  to  our  own,  and 
upon  the  subject  said: 

"It  is  known  that  the  existence  of  the  fruit 
industry  in  the  state  depends  upon  the  suppres- 
fiion  and  destruction  of  the  pests  mentioned  in 
the  statute.  The  act  in  question  is,  therefore, 
a  proper  exercise  of  the  police  power  which  the 
Legislature  has,  under  section  1  of  article  19 
of  the  Constitution,  to  subject  private  property 
to  such  reasonable  restraints  and  burdens  as 
will  secure  and  maintain  the  general  welfare 
and  prosperity  of  the  state." 

In  State  V.  Main,  69  Conn.  123,  37  AtL  80. 
36  L.  R.  A.  623,  61  Am.  St.  Rep.  30,  the  con- 
stitutionality of  a  statute  which  provided 
for  the  destruction  of  peach  trees  affected 
with  the  "yellows,"  was  upheld,  and  upon 
the  power  of  the  state  to  enact  and  enforce 
such  legislation  the  court  said: 

"Such  a  disease  it  was  proper  for  the  Gen- 
eral Assembly,  in  tiie  exercise  of  Its  police  pow- 
er, to  endeavor  to  suppress,  even  by  the  de- 
struction of  the  trees  attacked  by  it,  if  there  was 
a  reasonable  apprehension  of  substantial  dan- 
ger, from  allowing  them  to  live,  to  those  who 
might  eat  their  bruit,  or  to  other  peach  or- 
cbardL" 

[2]  The  statute  and  board  regulations  are 
attacked  also  npon  the  ground  that  they  are 
unreasonable,  in  that  they  admit  of  the  total 
destruction  of  affected  fruit  which  Is  not  alto- 
gether useless,  and  in  this  connection  our  at- 
tention is  directed  to  certain  of  the  regula- 
tions which  lodge  with  the  Inspector  the  dis- 
cretion to  permit  the  owner  of  apples  af- 
fected with  the  scab  to  manufacture  such 
fruit  Into  elder,  Jellies,  or  other  by-producta. 
It  would  seem  to  answer  this  contention  to 
jay  that  the  complaint  does  not  charge  abuse 
of  discretion  on  the  part  of  the  Inspector, 
or  make  any  claim  that  plaintUf  desired  to 
use  the  fruit  In  question  for  any  of  the 
purposes  permitted  by  the  board.  He  allies, 
on  the  contrary,  that  It  was  his  intention  to 
ship  the  fruit  to  other  polnta  for  sale  In  the 
open  market 

It  Is  no  objection  to  the  enforcement  of 
a  police  regulation  that  the  thing  proscribed 
may  be  put  to  profitable  use  without  injury 
or  danger  to  any  one.  If  by  the  particular 
use  to  which  it  is  sought  to  be  applied  the 
public  Intereste  are  Jeopardized,  such  use 
may  be  regulated  or  prohibited  altogether. 
In  principle,  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  oleomar- 
garine cases  are  conclusive  upon  this  ques- 
tion. Powell  V.  Pennsylvania,  127  U.  S.  678,  8 
Sup.  Ct.  992,  1257,  32  L.  Ed.  253;  Plumley 
V.  Massachusetts,  155  U.  S.  461,  16  Sup.  Ct 
154,  30  U  Ed.  223;  Capital  City  Dairy  Co. 
V.  Ohio,  183  U.  S.  238,  22  Sup.  Ct  120,  46 
1j.  Ed.  171.  It  was  plaintiff's  own  act  in 
seeking  to  make  use  of  his  diseased  fruit  for 
a  purpose  inimical  to  the  public  welfare  that 
brought  down  upon  him  the  penalty  of  the 
statute.  Under  such  clrcamstances  he  Is  not 
In  a  position  to  Insist  that  be  ought  to  have 
beei  permitted  to  use  It  for  a  purpose  other 


than  the  (me  to  wfal<di  be  indicated  his  In- 
tention to  devote  it. 

[3]  2.  The  contention  that  the  legislation 
attempts  to  lodge  in  the  Inspector  executive 
and  judicial  powers  is  untenable  In  deter- 
mining that  fruit  is  affected  with  any  dan- 
gerous and  contagious  disease  the  officer  is 
required  to  apply  his  knowledge  and  make 
deductions  from  the  evidence  before  him,  but 
this  does  not  constitute  his  act  a  judicial 
one,  within  the  meaning  of  the  Constitution, 
and  up<Hi  this  the  authorities  are  quite  unan- 
Inioua  Cunningham  v.  Northwestern  Imp. 
Co.,  above;  Los  Angeles  County  v.  Spencer, 
above ;  ButtOeld  v.  Stranahan,  192  U.  S.  470, 
24  Sup.  Ct  349,  48  L.  Bd.  525;  1  BnL  Case 
Law,  790. 

[4-7]  3.  It  may  be  conceded  at  once  that 
private  property  cannot  be  taken  or  damaged 
for  public  use  without  just  eompensatlm 
(section  14,  art  3,  Const  of  Montane),  or 
that  the  private  property  of  one  person  can- 
not be  taken  against  his  will  for  the  private 
use  of  anc^er,  either  with  or  without  com- 
pensation (sections  3  and  27,  art  3,  Const 
of  Montana ;  15  Cya  678).  and,  if  the  statute 
or  board  regulations  offended  against  either 
of  these  principles,  the  offoidlng  provision 
would  be  invalid  to  that  extent  at  least  Ap- 
pellant's ai^ument  upon  this  branch  of  the 
case  falls,  in  that  It  has  Ite  foundation  In  the 
assumptl<Hi  that  the  property  in  question  was 
taken  for  ^ther  a  public  or  private  use, 
whereas  there  is  not  any  Justification  for 
such  assumption.  On  the  contrary,  the  com- 
plaint discloses  affirmatively  that  the  fruit 
was  destroyed  and  Ite  usefulness,  if  any,  end- 
ed altogetJier.  The  mere  fact  that  other 
orchardists  may  profit  by  the  destruction  of 
this  menace  to  thelr^  fruit  and  trees  does  not 
convert  the  act  of  destruction  from  its  char- 
acter as  one  for  the  public  welfare  into  one 
for  the  private  use  or  benefit  of  such  pet^le. 
Spratt  V.  Helena  P.  T.  Co..  37  Mont  60,  94 
Pac.  631;  Butte,  A.  4  B.  I^.  Co.  v.  Montana 
U.  Ry.  Co,  16  Mont  604,  41  Pac.  232.  SI 
L.  R.  A.  298,  50  Am.  St  Rep.  506. 

In  the  destruction  of  private  dwellings  to 
stop  the  spread  ct  a  fire,  or  of  aoimals  af- 
fected with  a  contagious  disease  to  protect 
the  live  stock  Industry,  private  Interests  are 
served  as  an  Incident  to  the  public  benefit 
reaped,  but  the  dwellings  in  the  one  instance, 
or  the  animals  in  the  other,  are  not  subject- 
ed to  the  private  use  of  the  more  fortunate 
owners  who  are  saved  fn»u  the  effects  of 
the  confiagration  or  plague.  For  the  stronger 
reason  the  constitutional  guaranty  of  section 
14,  art  3,  la  not  available  to  plaintiff.  The 
fruit  in  question  was  destroyed  to  serve  a 
public  purpose,  but  not  to  be  devoted  to  a 
public  one.  State  v.  Deer  Lodge  County,  19 
Mont  582,  49  Pac.  147.  That  provlrton  of 
the  Constitution  refers  to  the  authority  ex- 
ercised by  the  state  or  through  same  desig- 
nated agency,  by  virtue  of  the  power  of  emi- 
nent domain,  where  the  pn^rty  tak»  la 
subjected  to  some  public  use  as  for  blgbmr. 
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railway,  or  other  purpose  In  which  the  pub- 
lic Interest  Is  the  predominating  factc»r.  It 
has  no  application  whatever  to  property  de- 
stroyed by  the  public  agencies  acting  by  rlr- 
tae  of  the  police  power  of  the  state. 

In  Uvlngston  t.  Ellis  County,  80  Tex.  Civ. 
Apph  19,  68  S.  W.  723,  the  court  considered  a 
Uke  Gcntoitlon  raised  with  reference  to  sec- 
tion 17,  art  1,  of  the  Texas  Constitution,  sim- 
ilar In  its  provisions  to  sectioa  14,  art  8, 
above,  and  said: 

'There  1b  an  obligation  upon  every  property 
owner  to  so  uae  his  own  as  not  to  Interfere  with 
the  general  welfare  of  the  communis  in  which 
be  fives.  The  enforcement  of  this  duty  p^ 
tains  to  the  police  power  of  the  state  bo  far  as 
the  fzercise  of  that  power  affects  private  prop- 
erty. Whatever  restraints  the  Legislature  im- 
poses upon  the  use  and  enjoyment  of  property 
within  the  reason  and  princiiue  of  this  duty  the 
owner  most  submit  to,  and  for  any  inconven* 
fence  or  loss  which  he  Bustains  thereby  he  is 
witboot  remedy.  The  enforcement  of  thia  duty 
is  a  regulatioa  and  the  exercise  of  the  police 
power  of  the  state.  Article  1.  i  17,  of  the 
state  Constitution  has  reference  to  the  exer- 
cise of  the  rieht  of  eminent  domain.  It  has 
reference  to  the  taking  and  appropriation  of 
property  for  public  use.  It  has  no  application 
to  tne  regulauon  and  restriction  of  the  use  and 
enjoyment  of  property  by  its  owner  for  the 
public  welfare,  but  refers  to  the  taking  of 
property  from  the  owner  and  its  appropriation 
to  some  particolar  use  for  the  public  welfare. 
The  articles  under  consideration  provide  a  whole- 
some r^ulation  to  prevent  the  spread  of  a 
dangerous  disease.  It  is  such  a  regulation  as 
the  state  has  the  right,  under  its  police  pow- 
ers, to  make,  and  is  not  prohibited  \u  article 
1,  i  17,  of  the  state  Constitution." 

See,  also,  Cooley'a  ConsUtutional  Idmlta- 
tions  (7th  Ed.)  830. 

[I,  I]  4.  Theee  statutory  and  board  regula- 
tions do  not  operate  to  derive  the  owner  of 
his  property  without  due  process  of  law  or 
deny  to  him  the  equal  protection  of  the  law. 
By  "due  process  of  law"  Is  not  meant  neces- 
sarily "by  Judicial  proceedings."  Cunning- 
ham V.  Northwestern  Imp.  Co.,  above;  State 
ex  reL  MarshaU  r.  District  Court,  SO  Mcmt 
289,  140  Pac  748.  The  general  rule  Is  that 
if,  under  the  operation  of  a  statute,  the  prop- 
erty owner  is  not  denied  the  right  to  test 
the  existence  of  the  condition  ccAdenmed  by 
the  statute,  and  to  obtain  redress  as  for  a 
treqtass,  if  such  c<mditlon  does  not  exist, 
then  the  l^;lslatton  is  not  obnoxlons  to  the 
constltntiDnal  provision  which  guarantees  to 
the  owner  that  be  shall  not  be  derived  of 
his  propwty  without  due  process  of  law. 
Spratt  V.  Helena  P.  T.  Co.,  above ;  Newark, 
etc.  By.  Ca  v.  Hunt,  DO  N.  J.  Law,  808,  12 
AtL  607. 

In  the  presffiit  action  every  opportunity 
laigbt  be  had  to  determine  whether  plaln- 
tUTs  fruit  was  affected,  and,  if  It  was  not, 
his  right  to  recover  could  not  be  questioned. 
Since,  however,  he  admits  by  his  d^urrer 
the  dlBeased  condition  of  his  apples,  as  charg- 
ed In  the  answer,  there  Is  not  any  question 
left  toe  Judicial  or  other  determination.  He 
eanaot  stand  upon  his  abstract  right  to  han- 
dle fl**?^"^  fruit  and  have  the  same  trans- 


ported frran  place  to  places  vrltli  the  ctm- 
comltant  right  to  spread  the  disease  emcmg 
fruit  and  fruit  trees  generally. 

[11]  Nor  Is  it  an  objection  to  the  vaUdlty 
of  a  police  regulation  that  it  does  not  pro- 
vide for  a  hearing  or  for  notice  to  the  own- 
er before  his  property  Is  subjected  to  re- 
straint or  destruction.  The  very  purpose  to 
be  subserved  by  sudi  a  regulation  would  be 
defeated  if  the  (^cer  charged  with  Its  ad- 
ministration was  required  to  give  notice  or 
conduct  a  hearing  before  he  could  proceed. 
His  action  Is  Intended  to  be  prompt  and  sum- 
mary. He  Is  clothed  with  the  extraordinary 
power  for  the  express  purpose  of  protecting 
the  community,  and  it  Is  Important  to  the  ef- 
ficiency of  his  work  that  he  be  impeded  as 
little  as  possible  by  the  necessary  observance 
of  mere  formalities.  City  of  Salem  v.  East- 
em  B.  R.  Co.,  98  Mass.  431,  96  Am.  Dec.  650 ; 
Newark,  eta,  Ry.  Co.  v.  Hunt,  ^bov& 

That  no  provision  is  made  for  compensat- 
ing the  owner  whose  property  Is  destroyed  Is 
likewise  not  a  valid  objection  to  the  enforce- 
ment of  a  police  regulation,  and  upon  this 
question  also  the  authorities  are  uniformly 
agreed.  6  Rul  Case  Law,  201 ;  Livingston  v. 
Ellis  County,  above;  Train  v.  Boston  Dis- 
infecting Co.,  144  Mass.  S2S,  11  N.  a  929, 
69  Am.  Rep.  113. 

[1 1  ]  Appellant  Is  In  error  In  assuming  tliat 
by  the  enforcement  of  these  regulations  he 
la  denied  the  equal  protection  of  the  law. 
They  are  .general  in  their  terms,  uniform  In 
their  application,  and  comprehend  all  fruit 
fdmllarly  •  affected.  This  contentitm.  is  au- 
swered  by  onr  former  adjudications.  In  City 
of  Butte  V.  Paltrovitch,  30  Mont  18,  75  Tuc. 
621,  104  Am.  St  R^  698,  we  said: 

"It  is  only"  in  cases  "where  persons  entraKetl 
in  the  same  business  are  subjected  to  different 
restrictions,  or  are  granted  different  privileges 
under  like  conditions,  that  the  discrimination  is 
open  to  objection,  or  can  be  said  to  impair  the 
equal  right  which  all  may  claim  under  the  law." 

We  find  no  error  In  the  record,  and  the 
Judgment  is  therefore  affirmed. 
Afflzmed. 

BRANTLT*  C.  J.,  and  SANNBB.  eoncor. 


BMPISB  MnJi  CO.  T.  DISTRICT  OOUBT 
OF  EIGHTH  JinMGIAL  DIST.  IN  AMD 
FOB  BlDNlllWAH  COUim:  et  al 
(Sapreme  Court  of  Idaho.   May  81,  1915.) 

1.  EUIRENT  DOICAIN  «=»226— OONUEVNATIOK 

Pbooebdinob  —  AssissicKirr  or  Damaobb— 

APPOINTICENT  or  CoiOOSSIONEfiS— NOnOB— 

VALiDrrr  or  Skbvics. 
Sectton  6226,  Rev.  Codes,  being  part  of 
the  title  on  eminent  domain,  provides  for  the 
appointment  by  the  district  court,  upon  10  days* 
notice,  of  commiasioners  to  assess  damages  aiiii- 
tained  by  reasra  of  the  condemnation  of  the 
property  described  in  the  ccmplaint,  but  doei^ 
not  provide  what  such  notice  shall  coutidn,  or 
In  what  vray  proof  of  service  of  notice  may  be 
made.  Section  6228,  Bev.  Codei^  of  tbe  same 
title,  provides:  *^xcept  as  otherwise  provided 


*MPor  athv  MSW  siS  same        and  KST-NUli9BR  la  aU  Xiy-Knabma  Diissts  Indtsas 


Digitized  by 


Google 


500 


149  PA.CITIO  RBFOBTDB 


(Idaho 


in  t&Ia  til3^  the  ptotModb  of  this  Code  rela- 
tira  to  dvU  actlms  and  new  trials  and  appeals, 
are  applicable  to,  and  cooBtitnte^  the  rules  of 
practice  in  the  proceedings  in  this  title." 

[Ed.  Note.— for  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  II  580,  586;  Dec.  Dir.  ^ 
226.] 

2.  Eminent  Doiuin  ^226— Condemnation 
Pboceedin  OS— Assessment  of  Damages — 
Appoihticent  or  Gommibbionkbs— Notice-— 
Validmt  of  Skbtics. 

Where  it  appears  from  the  record  that  the 
defendants  in  condemnation  proceedings  were 
not  within  the  jurisdiction  of  the  district  court 
at  the  time  notice  for  the  appointment  of  com- 
missioners to  assess  damages  was  sought  to  be 
served  upon  them  under  section  65SiQ,  Rev. 
Codes,  and  that  service  b;  mail  wss  made  upon 
them  as  provided  by  section  4890,  Bev.  Oodes, 
such  service  was  valid  under  the  provision  of 
section  6228,  Kev.  Codes,  and  the  proof  thereof 
may  be  established  by  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  81  &80,  586;  Dec  Dig. 
228.] 

3.  Eminent  Dohaih  «s>226-ConDEMNATioH 
Pbocebdinqs— Apfoihthent  of  Oouas- 

BIONBRS— NOTICS— SumCIENeT. 
A  technical  construction  should  not  be  plac- 
ed upon  the  procedure  adopted  in  making  serv- 
ice 01  notice  for  the  appointment  of  commission- 
era  under  the  eminent  domain  statute,  as  long 
as  the  proof  establishes  the  fact  that  the  aerv- 
ice  of  sudi  notice  was  actually  made;  and, 
when  so  made,  the  court  baa  Jtuisdiction  to 
make  the  appointment. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  K  680,  686;  Dec.  D^. 
226.] 

4.  Eminent  Domain  <^226— Condemnation 
PftooEEDiNQs  —  AppoimMBnT  OF  Coicias- 
sioNKBs— Notice. 

Where  service  of  notice  for  the  appoint- 
ment of  commissioners,  under  the  eminent  do- 
main statute,  is  made  on  March  31,  1915, 
ing  the  date  of  hearing  for  the  appointment  of 
said  commissioners  on  April  10,  1915,  the  10 
days'  notice  required  by  the  statute  is  given; 
the  time  being  correctly  computed  under  section 
11,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §8  580,  Dec.  Dig.  «©=> 
226.] 

5.  Eminent  Dohair  4=>226— Condemnation 
Pkoobbdzngs  —  Appointment  of  Commzs- 
sioKEBS— Notice— Descbiftion  of  Land. 

In  a  notice  of  bearing  on  application  for 
the  appointment  of  commissioners  in  condemna- 
tion proceedings,  the  following  description  of 
land  sought  to  be  condemned,  "Said  land  sought 
to  be  appropriated  being  a  strip  of  land  50 
feet  in  width  ovpr,  upon  and  across  the  south 
half  of  the  northwest  quarter  and  the  north- 
west auarter  of  southwest  quarter  of  section  3, 
township  43,  north  of  range  1,  W.  B.  M.  in 
Kootentd  county,  Idaho,"  is  sufficient  to  iden- 
tify the  land  sought  to  be  condemned,  when, 
in  the  same  notice,  reference  is  made,  as  a  part 
thereof,  to  the  complaint  filed  in  the  action, 
for  a  more  complete  description  of  the  property; 
it  being  only  required  in  sucb  notice  to  ap- 
prise the  owner  how  much  of  his  land  is  to 
be  condemned,  what  portion  thereof  and  for 
what  purpose,  and  it  appearing  fiom  reference 
to  the  complaint  that  a  competrat  surveyor 
could  readily  locate  the  land  sought  to  be  con- 
demned, 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
msin.  Cent  Dig.  |S  580,  586;  Dec.  Dig.  <S=> 
220.] 


6.  Evidence  <S=>16— J ttdicia l  Notice— Ab- 

BBEVZATI0N8. 

The  court  will  take  Judicial  notice  of  the 
meaning  of  abbreviations  in  common  use  de- 
scribing legal  subdivisions  of  land  by  meridian, 
township,  and  range. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  20;  De&  ^16.] 

7.  Eminent  Domain  «s»268— Condbkhatiom 

Pboceedinos— Habmi-ess  Ebsor, 

In  a  proceeding  of  this  nature  the  court 
will  apply  the  rule  prescribed  in  section  4231, 
Rev.  Codes,  viz.:  '^The  court  must,  in  every 
fltage  of  an  action,  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  parties  and 
no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect" 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  |  687;  Dea  Dig.  «s»263.] 

8.  PbOCBSS  ^=s>4S,  163— DBFBCmTB  SmocoNti 
—Amendment. 

Under  the  provlstons  of  section  8862,  Bev. 
Codes,  the  court  has  contrtrf  of  its  process,  and 
may  order  a  defective  summons  so  amended  as 
to  conform  to  the  requirements  <^  the  statute, 
and  after  amendment  may  order  it  withdrawn 
from  the  files  and  served.  BJdenbaogh  t.  Saod- 
lin,  14  Idaho,  472.  94  Pac  827,  125  Am.  St 
Bep.  ITU,  cited  and  followed. 

[Ed.  Note.— For  other  cases,  see  Process, 
Gent  Dig.  §S  46,  47,  55,  224r-238;  Dec.  Dig. 
«=>48,  163.] 

Original  appllcatitm  for  writ  of  proMbltiOD 
by  the  Empire  Mill  Company,  a  corporatlui, 
agaliist  the  District  Court  of  tlie  Eighth  Ju- 
dicial District  of  tbe  State  of  Idabo,  in  and 
for  the  Count?  of  Benewah,  and  John  H. 
Flynn,  Judge  thereof.  Demurrer  to  petlti<»i 
sustained,  writ  denied,  and  proceeding  dis- 
missed. 

C.  W.  Beale,  of  Wallace,  for  plalntUE.  Ikra 
B.  Wbltla,  of  OiBur  d'Atene,  f6r  defendanta 

BUDGET  J.  This  Is  an  original  appUca- 
tim  for  a  writ  of  prohibition  to  the  district 
court  of  the  Eighth  judicial  district  In  Bena- 
wha  ooonty,  and  Hoo.  John  M.  Fbnii*  Jadse 
of  aald  district  ooort,  eonunandlng  said  court 
and  Judge  to  desist  and  refrain  from  enter- 
taining Jurisdiction  ct  a  motion  tor  the  ap- 
pointment of  commisslonerB,  or  to  wolnt 
commlsalonerB  to  assess  or  determine  the 
damage  or  damages  whldi  the  petltlmer  wtU 
sustain,  or  la  entitled  to  recover  by  reason 
of  the  a[VTopriatloD  or  ccmdemnation  of  a 
o^rtain  strip  of  land  owned  by  the  ai^licant, 
described  in  the  notice  of  the  Tyson  Creek 
Railway  Company;  said  strip  of  land  to  be 
used  for  the  construction,  maintenance  and 
operation  of  a  railroad. 

The  applicant  In  Its  affidavits  for  the  writ 
attacks  the  sufficiency  of  the  notice  for  ap- 
pointment of  commissioners  to  assess  dam- 
agea,  as  well  as  the  service  of  said  notice, 
setting  up  In  said  affidavits  substantially  the 
following,  as  a  statement  of  the  proceedings 
had,  upon  which  its  objections  are  based: 

On  February  16,  1915,  the  Tyson  Creek 
Railway  Company,  as  plaintltF,  commenced 
an  action  in  the  district  court  of  the  Eigbtii 
Judicial  district  tor  the  count?  of  Benewah, 
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against  ttie  Empire  Mill  GfNnimEiy,  a  corpo- 
ration,  as  defendant,  by  filing  Its  complaint  In 
Bald  action.  Thereafter  an  attempt  was 
made  to  eerre  upon  tiie  defendant  corpora- 
tion, by  the  plaintiff  ther^n,  the  summons 
and  complaint  and  notice  of  motion  for  ap- 
pointment of  commissioners.  After  said  at- 
tempted service,  the  defendant  Bmplre  Mill 
Company  appeared  specially  and  moved  to 
qua  ah  and  set  aside  the  pretended  service  of 
said  summons  and  notice,  which  motion  was, 
on  March  1«,  1915,  by  the  trial  court  granted. 
Thereafter  on  March  16,  1915,  the  attorney 
for  the  plaintiff  secured  an  order  from  said 
district  court  authorizing  the  withdrawal  of 
said  original  summons  for  reservlce,  and  on 
March  31,  1915,  made  an  attempt  to  serve 
the  defendants  with  said  summons  and  no- 
tice of  motion  for  appointment  of  commis- 
Moners,  by  cauring  a  copy  of  said  summons 
and  notice  to  be  served  by  the  sheriff  of 
Kootenai  county  on  D.  R  Danby,  auditor  of 
said  county.  Prior  to  the  service  made  upon 
the  said  Danby,  the  sheriff  of  Kootenai  coun- 
ty made  his  return  to  said  summons,  to  the 
effect  that  the  presld«it,  secretary,  cashier, 
and  managlDg  agent  of  said  corporation  were 
all  absent  from  the  state  of  Idaho  and  nme 
of  the  officers  of  said  company  conid  be  found 
within  the  state  of  Idaho,  and  he  therefore 
served  said  summons,  complaint,  and  notice 
for  the  ai^intment  of  commissioners  on 
Danby.  county  auditor  of  Kootenai  county. 
On  April  10,  1915,  the  plaintiff  filed  the  affl- 
^vit  of  one  Bmll  Elder,  which,  in  sub- 
stance and  effect,  sets  out  that  said  Elder  is 
a  dtlien  of  Idaho  of  the  age  of  21  years, 
not  a  party  to  the  actlcm;  that  he  was  the 
-d^nty  clerk  of  the  district  court,  and  deputy 
auditor  and  recorder  of  Kootmai  county; 
tliat  a  copy  of  the  summons  and  c<wplalnt 
and  a  copy  of  the  notice  for  the  appointment 
■of  commissioners  In  an  action  then  [)endlng 
In  the  district  court  of  the  Elighth  Judldal 
district  in  Benewah  county,  wherein  the  Ty- 
son Creek  Railway  Company  was  plaintiff 
and  the  Empire  Mill  Company  defendant,  was 
on  March  31,  1915,  by  him  deposited  in  the 
post  office  of  the  city  of  Coeur  d'Alene  direct- 
ed to  the  Empire  Hill  Company,  Harrison, 
Idaho,  with  the  postage  thereon  prepaid ; 
that  said  Empire  Mill  CcHUpany  has  its  prin- 
cipal place  of  business  and  ofBce  at  Harri- 
son, Kootenai  county,  Idaho,  about  18  miles 
from  Cceur  d'Alene,  between  which  places 
there  Is  a  regular  communication  oi  mall, 
and  said  papers  were  deposited  in  the  post 
office  of  the  city  of  Coeur  d'Alene  for  the 
porpoee  of  being  delivered  through  United 
States  mails  to  the  Empire  Mill  Company  at 
Its  place  of  business  In  Harrison,  Kootenai 
county,  idaha 

On  April  10,  1915,  counsel  for  petitioner 
herein  filed,  in  the  district  court  of  the 
Eighth  judicial  district,  in  Benewah  county, 
a  motion  to  quash  and  set  aside  service  of 
notice  of  motion  for  appointment  of  commls- 
Moners,  and  to  quash  and  dismUn  said  no* 


tlce  and  the  motion  f<^  ai^intment  of  com- 
missioners mentioned  therein,  basing  said 
motion  upon  the  files  and  records  In  the  ac- 
tion, and  upon  the  affidavits  of  I^awrence  F. 
Connolly  and  John  J.  Ctmnolly.  Counsel  for 
the  Tyson  Creek  Railway  Cmnpany  filed  the 
counter  affidavits  of  William  DcAIar  and  Har- 
ry Sawyer.  Thereupon  couns^  for  petition- 
er filed  additional  affidavits  of  Lawrence  P. 
Connolly,  Joseph  J.  Kroetch,  and  Albert  A. 
Kroetdi.  The  motion  of  the  defendant  to 
quash  and  set  aside  the  service  of  plaintiff's 
notice  of  motion  for  appointment  of  commis- 
slonera  served  on  March  31,  1915,  in  the 
manner  as  herein  stated,  came  on  regularly 
for  hearing  at  Coeur  4'Alene,  Idaho,  on  April 
28,  1915,  before  Judge  John  M.  Flynn;  C, 
W.  Beale,  Esq.,  appearing  specially  for  de- 
fendant In  support  of  said  motion,  and  Etera 
E,  Whitla,  Esq.,  appearing  for  plaintiff  In 
opposition  thereto.  The  court  havlug  been 
Informed  of  the  contents  of  the  affidavits  of 
the  respective  parties,  and  after  nearing  the 
arguments  of  counsel,  denied  the  motion 
and  ordered  that  said  application  of  plaintiff 
for  the  appointmwt  of  commlssloDers  be 
taken  up  and  heard  at  Coeur  d'Alene  on  Mny 
7,  1915,  at  10  o'clock  in  the  forenoon  of  said 
day.  In  order  to  forestall  the  bearing  of 
said  motion  for  the  appointment  of  'said 
commissioners,  and  their  appointment,  coun- 
sel for  Empire  Mill  Company  applied  to  this 
court,  and,  uikhi  an  ex  parte  hearing,  obtain- 
ed an  alternative  writ  of  pn^ibltion  return- 
able on  May  11,  1915,  before  this  court  at 
Cceur  d'Alene.  Ujjon  the  return  day  fixed 
for  the  hearing  upon  said  alternative  writ, 
counsel  for  the  Tyson  Creek  Railway  Com- 
pany interposed  a  d^urrer  to  petitioner's 
application  and  affidavit  for  said  writ  of  pro- 
hibition, and  motion  to  quash;  and,  without 
waiving  the  objections  urged  In  said  demurrer 
and  motion,  filed  the  answer  of  the  Tyson 
Creek  Railway  Cwnpany.  Said  matter  there- 
after came  on  regularly  for  bearing  upon  the 
demurrer  and  motion  to  quash.. 

The  demurrer.  In  our  opinion,  raises  all  of 
the  Issues  Involved  in  this  proceeding.  We 
will  therefore  direct  onr  attention,  first,  to 
the  service  of  the  notice  for  the  appoint- 
ment of  commissioners  to  assess  and  deter- 
mine the  damages  that  defendant  will  sus- 
tain by  reason  of  the  coudeninatlon  and  ap- 
propriation of  the  property  described  In  the 
action.  From  the  record  in  this  case,  the 
Empire  Mill  Company  is  composed  of  Law- 
rence F.  Connolly  and  John  J.  Connolly, 
whose  affidavits  have  been  heretofore  refer- 
red to.  It  also  appears  that,  prior  to  the 
date  upon  which  the  service  of  summons  and 
notice  to  appoint  commlsslonera  was  quashed 
at  a  hearing  had  before  the  judge  of  the 
Eighth  Judicial  district,  the  Connollys  were 
frequentiy  within  the  jurisdiction  of  the 
court  Immediately  subsequent,  however,  to 
the  sustaining  of  said  motion  and  the  quash- 
ing of  said  service  and  notice  for  the  ap- 
p(4ntment  of  commlastonei^  the  ComwUys 
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absented  themaelves  from  the  Jurisdiction  of 
the  court  and  remained  practically  all  of  the 
time  In  the  city  of  Spokane,  Whetber  their 
absence  was  intentional  or  otherwise  be- 
comes immaterial,  provided  the  service  can 
be  made  in  the  manner  in  which,  as  appears 
from  the  record  in  this  case,  it  was  made. 

[1,  2]  The  proceeding  to  condemn  land  un- 
der section  6226,  Rev.  Codes,  Is  a  summary 
proceeding;  the  object  and  purpose  of  the 
statute  being  to  enable  a  party,  wh<^  under 
the  law,  is  authorized  to  ocmdemn  land  un- 
der said  section  upon  a  compliance  there- 
with, to  obtain  the  Immediate  possession  of 
the  land  sought  to  be  condemned.  In  order  to 
put  said  land  to  the  particular  public  use  in- 
tended with  as  little  hindrance  as  possible. 
Said  section  provides,  inter  alia: 

"That  at  any  time  after  the  commeacemeDt 
of  proceedingB  In  the  district  court,  as  provided 
for  in  this  title,  to  coodenm  property,  and 
upon  ten  days'  notice  to  the  adverse  party, 
the  district  court  or  the  judge  thereof  may  ap- 
p<^t  three  disinterested  persons,  who  shall  be 
residents  of  tbe  county  m  which  the  land  la 
situated,  as  commissioners  to  assess  and  deter- 
mine damages  that  the  defendant  will  sustain 
by  reason  of  the  condemnation  and  appropria- 
tion of  the  property  described  in  the  complaint, 
and  the  said  commissioners  shall,  before  entering 
upon  tbe  discharge  of  their  duties,  take  and  sub* 
smbe  an  oath  to  faithfully  and  impartial^  dis- 
charge their  duties  as  such  commissioners." 

It  wUI  be  obserred  upon  reading  sectlm 
6226  that  it  Calls  to  provide  what  the  notioe 
shall  contain,  how  service  shall  be  made,  or 
In  wliat  manner  luoot  of  service  of  notioe 
may  be  made 

Section  5228,  Rev.  Codes,  which  Is  a  part 
of  the  title  on  eminent  domain,  provides: 

"Except  as  otherwise  provided  in  this  title, 
tbe  provisions  of  this  Code  relative  to  civil 
actions  and  new  trials  and  appeals,  are  apidica- 
ble  to,  and  constitntej  tbe  rules  of  practice  in 
the  proceedings  in  this  title." 

In  Chicago,  Mllw.  it  St.  Paul  Ry.  Go.  v. 
Trueman,  18  Idaho,  687,  112  Pac.  21(K  this 
court  said: 

"It  will  be  observed  that  tfals  latter  section 
[sec.  S228]  lAakes  the  provision  of  the  Code  rel- 
ative to  civil  actions  applicable,  'except  as  oth- 
erwise provided  in  this  title.'  " 

Section  4890,  Rev.  Codes,  provides: 
"Service  by  mail  may  be  made  where  the  per- 
son making  the  service  and  tbe  person  on 
whom  it  is  to  be  made  reside,  or  have  tiielr 
offices,  in  different  places  between  which  there 
'B  a  regular  communication  by  malL" 

Section  4891,  Rev.  Oodes,  provides: 

"In  case  of  service  by  mail  the  notice  or  oth- 
er paper  must  be  deposited  in  the  post  office, 
addressed  to  tbe  person  on  whom  it  Is  to  be 
served,  at  his  office  or  place  of  residence,  and 
the  postage  paid.  The  service  Is  compl^  at 
the  time  of  the  deposit  •  •  • " 

from  the  record  In  this  case  it  la  eatab- 
UBM  ttiat  on  Marcb  81,  laiB,  tbe  GonnollTa 
were  not  wltbln  the  Jurisdiction  of  the  dis- 
trict court  of  tbe  Eighth  Judicial  district, 
whw  the  notice  for  the  appointment  of  com- 
missioners was  served  upon  the  auditor  of 
Kootokal  county,  and  wben  said  notice  was 
mailed  the  auditor's  deputy  to  the  Em- 
pire Mill  Company  at  Harrison,  Idaho,  where 


their  regular  {ttaoe  of  business  la  located. 
That  the  notice  for  the  appolntmrait  of  com- 
missioners was  served  in  tlie  manner,  at  the 
time,  and  upon  the  person  as  set  out  in  the 
sheriff's  return  is  not  denied ;  neither  is  the 
fact  controverted  that  the  notice  <tf  Inten- 
tion to  appoint  commissioners  was  regularly 
mailed  by  Slder,  addieased  to  the  plwie  of 
business  of  tbe  petitioner. 

We  are  of  tbe  opinion  that,  under  a  statute 
such  as  we  have  in  this  state,  which  is  si- 
lent in  so  far  as  the  manner  and  proof  of 
service  of  notioe  to  appoint  commissioners  Is 
concerned,  service  by  mail  as  provided  1^ 
section  4890,  Rev.  Codes,  supra,  constitutes  a 
valid  service,  and  the  proof  of  said  service 
may  be  established  by  proper  legal  testimo- 
ny, either  oral  or  in  writing. 

[3]  There  Is  no  denial  in  this  case  that  tbe 
Empire  Mill  Company  received  the  notice 
for  the  ai^intment  of  the  commissioners. 
The  contention  of  counsel  for  petitioner  is 
directed  against  tbe  manner  of  service;  that 
the  service  cannot  he  made  upon  the  Bmplre 
MlU  Company  In  any  other  way  ttuu  bj 
personal  service  upon  the  president,  secre- 
tary, or  otber  offloer  of  tbe  company  desig- 
nated in  the  statute  upon  whom  service 
mic^t  be  mode,  In  an  ordinary  action  at  law. 
We  cannot  agree  vitb  couusd  upcu  this  prop- 
osition. As  we  view  it,  it  Is  not  so  much  a 
questlfm  of  mere  service^  or  tbe  means  adopt- 
ed In  order  to  obtain  tbe  service,  but  rather 
tbe  fact  of  service,  which  would  confer  upon 
tbe  court  ttie  Jurisdiction  to  appoint  tbe 
commissioners.  No  undue  advantage  could 
possibly  be  taken  of  petitioner  by  reascn  of 
the  appointment  of  tbe  commlsaiouers.  No 
snap  Judgment  could  be  taken.  Objections  to 
the  personnel  of  the  commission  could  not 
be  urged  until  after  ssld  cwmnlsston  was 
appointed.  Section  6226,  Rev.  Codes,  supra, 
provides  expressly  that  said  commissioners 
so  appointed  must  be  disinterested;  that 
they  must  be  residents  of  tbe  ooun^  in 
which  the  land  is  sitaated;  that  they  "sball 
give  at  least  five  days'  notioe  in  writing  of 
the  time  and  place  where  they  will  meet  for 
tbe  purpose"  of  determining  the  damage  Umt 
the  defendant  will  sustain  by  reason  of  the 
condenmatlon  and  appropriation  ot  tbe  prop- 
erty described  in  tbe  complaint,  "which  place, 
unless  agreed  upon  between  the  two  parties, 
shall  be  within  Ave  mUes  of  tbe  premises 
aforesaid."  In  vtew  of  the  fact  that  the  stat- 
ute requires  coinmiBstoners  to  ve  notice  of 
tbe  time  and  place  of  tbe  bearing,  there  is 
no  reason  why  a  technical  construction 
should  be  placed  upon  the  method  of  mere 
service  of  the  notice  for  the  appointm«it  of 
commissioners,  so  long  as  the  proof  estab- 
lishes the  fact  that  the  service  ot  the  notioe 
was  in  truUi  and  In  fact  made;  and,  wben 
so  made,  the  court  boa  Jurisdiction  to  make 
the  appointment. 

Counsel's  objectimi  was  not  tlut  be  had 
not  sufficient  time  between  tbe  hearing  ot 
the  application  fbr  the  appointment  of  the 
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commissioners  and  the  time  when  said  com- 
missioners wAold  be  anwinted  wltliin  which 
to  prepare  tu  realBt  the  aKwtntment,  or  to 
make  all  neceasary  preparation  for  the  bear- 
ing, but  that  be  bad  not  been  duly  notifled 
of  the  time  when  the  oommlsslouers  would 
be  appointed  Borden  t.  St^.  ^  Ala.  458. 
Had  connael  requested  a  continuance  of  the 
cause  for  this  puxpose,  no  doubt  the  same 
would  hSTo  been  granted ;  the  court  having 
power  80  to  da  Bowman  Venioe  &  Caron- 
delet  Ry.  Ck>.,  102  lU.  472. 

[41  Connsel  for  Bmpire  Bflll  Company  con- 
tenda  that  the  eerrice  of  the  notice  for  the 
anmintment  of  commisslonera  on  March  31, 
191S,  fixing  the  date  of  hearing  for  the  ap- 
pointment of  said  commisBtoners  on  April  10, 
191fi,  l8  not  10  daye'  notice.  Section  11,  Ber. 
Codes,  provides: 

"The  time  in  which  any  act  provided  by  law 
is  to  be  done  Is  computed  by  excluding  the  first 
day,  and  induding  the  last,  anless  the  last  day 
is  a  holiday,  and  then  it  is  also  excluded." 

Section  12  of  part  1,  California  Code  of 
Civil  procedure,  contains  the  same  provision 
as  section  11  of  the  Idaho  Revised  Codes, 
and  has  been  frequently  construed  by  the 
Supreme  Court  of  California.  In  the  case 
of  Mtsch  V.  Mayhew,  51  Cal.  514,  in  constru- 
ing said  section  12,  the  court  held: 

"Id  a  contest  concerning  an  election  to  an 
office,  the  three  days*  notice  which  a  party  who 
relies  on  illegal  votes  given  for  his  adversary 
must  give  of  the  illegal  votes  he  expects  to 
prove  are  to  be  computed  by  Including  the  first 
day  and  excluding  the  laat.'*^ 

In  that  case  the  trial  took  place  on  the 
lOtb  and  the  list  was  served  ca  the  7th. 
The  court  held  that  that  was  three  days'  no- 
tice. 

Learned  counsel  for  the  petitioner  in  the 
case  at  bar  contends  that  the  time  interven- 
ing between  March  31,  1915,  and  April  10, 
1915,  In  order  to  constitute  10  days'  notice 
under  section  6226,  Rev.  Codes,  must  Incinde 
the  whole  of  the  10th  day  of  April  and  up 
to  and  ou  to  the  11th  day  of  April,  and  that, 
as  the  notice  was  served  on  the  31st  day  of 
March,  the  full  10  days  had  not  expired.  In 
answer  to  a  like  contention,  the  Supreme 
Court  of  California,  In  the  case  above  cited, 
held  that  the  contention  was  without  merit 

In  the  case  of  Hannah  v.  Oreen,  143  Cal. 
19,  76  Pac.  708,  the  court  said: 

"Appellant  contendB  that  the  court  erred  in 
denying  his  motion  to  dismiss  the  proceeding 
open  the  ^und  that  there  had  not  been  a  com- 
pliance with  section  1118,  Code  Civ.  Proc,  in 
that  the  day  named  in  the  order  for  a  special 
session  of  the  coart  to  hear  the  cMitest  was  less 
than  10  days  from  the  date  of  the  order ;  but 
this  contention  is  not  maintainable.  The  state- 
ment of  contest  was  filed  on  December  1,  1002, 
and  the  order  was  made  on  that  day  fixing  the 
Uth  of  that  month  for  the  heariiv.  nUs  was 
*not  1«H  than  10  days.' " 

In  the  case  of  Bates  v.  Howard,  105  CaL 
173,  38  Pac.  715.  the  court  said: 

"The  notice  posted  on  the  12th  day  of  July, 
giving  notice  of  a  bearing  of  the  petition  on  the 
22d  day  of  the  same  month,  waa  sufficient  as  a 
10  days'  notice,  under  section  1373  of  the  Code 
«f  Civil  Prooednre.   Section  12  of  the  Code  of 


Civil  Procedure  provides  that  the  time  within 
which  any  act  provided  by  law  is  to  be  done  is 
computed  by  excluding  tite  firat  day  and  in- 
cluding tiie  last,  unless  ^e  last  day  is  a  holi- 
day, and  then  it  is  also  exdnded.' " 

[5]  It  Is  next  contended  by  counsel  for  Bm- 
pire Mill  Company  that  the  description  of 
the  property  contained  in  the  notice  is  insuffi- 
cient to  give  the  court  jurisdiction.  The  no- 
tice contains  the  following  (after  entitling 
the  court  and  the  cause): 

"To  the  Bmpire  Mill  Company,  a  owporation, 
the  above-named  defendant:  Yon  will  please 
take  notice  that  the  plaintiff  In  the  above-en- 
titled action  will  move  the  Honorable  B.  N. 
Dunn,  one  of  the  judges  of  the  above-ratitled 
court,  at  the  courtroom  in  the  city  of  Ooeur 
d'AIene,  Kootenai  coun^,  state  of  Idaho,  on 
the  10th  day  of  April,  A.  X>.  1915,  at  the  hour 
of  10  o'cloclc  a.  m.  of  said  day,  tor  an  order 
appointing  commiasioners  to  assess  the  damages 
which  the  defendant  will  sustain,  or  is  endued 
to  by  reason  of  the  appropriation  and  condem- 
nation of  the  laud  of  the  defendant  as  prayed 
for  in  the  complaint  filed  In  this  action  and  to 
which  said  complaint  reference  Is  hereby  made 
as  a  part  of  this  nodce  for  further  description 
of  the  property  and  objects  of  said  condemna- 
tions. *  *  •  Said  land  sought  to  be  appro- 
priated being  a  strip  of  land  50  feet  in  width 
over,  upon  and  across  the  south  half  of  the 
northwest  quarter  and  the  northwest  quarter 
of  Boothwest  quarter  of  section  3,  township 
43,  north  of  range  1,  W.  B.  M.  in  Kootenai 
county,  Idaho,  and  bemg  sought  to  be  taken  for 
the  purpose  of  constructing  a  line  of  railroad 
upon,  over  and  across  the  same." 

The  land  In  question  is  located  In  Baiewah 
county.  The  notice  inadvertently  omitted 
the  word  "Benewah"  and  inserted  the  word 
"Kootenai."  All  of  the  pleadings  however, 
are  oitltled  "In  the  District  Court  of  the 
Eighth  Judicial  District  of  the  State  of  Ida- 
ho In  and  for  the  County  of  Benewah,"  and, 
with  the  exception  of  the  notice,  refer  to  the 
lands  as  being  located  in  Benewah  coon^. 

Section  6226,  Rev.  Codes,  supra,  whicrh  pro- 
vides for  the  giving  of  the  notice  for  the  ap- 
pointment of  commissioners  falls  to  provide 
what  sudi  notice  shall  contain,  but  that 
"upon  ten  days'  notice  to  the  adverse  party, 
the  district  court  or  the  Judge  thereof  may 
appoint    •    •    •  commlasloners." 

In  parte  Bennett,  26  S.  C.  317,  2  S.  B. 
389,  the  court  held  a  petition  to  be  srifflclent 
which  set  forth  that  the  petitioner  was  de- 
sirous of  constructing  a  railroad  from  O.  to 
W.  over  and  across  the  lands  of  B.,  that  the 
comi>any'B  railway  would  extend  about  three- 
fourths  of  a  mile  through  the  lands  of  said 
B.,  and  that  It  should  be  100  feet  wide. 

The  notice  In  question  In  this  case  gives 
the  section,  township,  and  range,  and  we 
think  is  sufficiently  definite  to  apprise  the 
owner  of  what  and  how  much  of  his  land  is 
to  be  condemned  and  for  what  purpose.  As 
held  In  the  case  of  Kushke  v.  City  of  St 
Paul,  45  Minn.  228,  47  N.  W.  787: 

"The  notice  was  not  for  the  information  of 
strangers  to  the  property,  •  •  *  but  of  the 
owners  of  and  perscws  mterested  in  it  If  it 
contained  mouguj  in  connection  with  what  they 
^ready  had  notice  of,  to  apprise  them  what 
property  wan  to  be  taken,  the  purpose  of  notice 
was  accomplished." 
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This  notice  refers  to  tbe  verlfled  complaint 
for  a  fnrtber  description  of  tbe  property 
sought  to  be  condemned,  and,  upon  examina- 
tion of  the  verified  complaint  and  map  at- 
tached thereto,  It  is  apparent  to  our  mind 
that  a  competent  surreyor  could  very  readily 
locate  tbe  land  sought  to  be  taken  by  the 
plalnUfT.  In  the  case  of  St.  Louis.  O.  H.  & 
C.  Ry.  Co.  V.  Fowler,  113  Mo.  458,  20  S.  W. 
1069,  tbe  court  said: 

"ITiere  is  no  doubt  bat  the  petition  may,  ns 
does  thlB  one,  refer  to  a  plat  filed  therewith 
for  an  accurate  description  of  the  property 
aoQght  to  be  taken;  and,  if  well  described  oa 
tbe  plat,  that  is  sufficient  The  plat  in  this 
case  appears  to  have  been  prepared  with  care, 
andj  since -it  specifies  the  scale  on  which  it  is 
made,  it  cannot  be  difficult  ten  a  surveyor  to 
locate  the  atrip  with  certainty:  and,  that  being 
80,  the  deacriptlon  la  sufficient.'* 

In  Lewis  on  Smlnent  Domain  (8d  Bd.)  S 
660,  p.  982,  we  find  the  following  rule  stated: 

"Though  a  petition  does  not  give  the  county, 
state,  or  mendlan,  yet  if  It  gives  the  section, 
township,  and  range,  and  it  U  fairly  inferable 
from  the  petition  that  the  property  is  in  the 
county  ^ere  the  petiticm  is  presented,  It  will 
be  sufficient" 

[I]  Counsel  iSor  the  Empire  Mill  Company, 
wltli  his  w^l-kiwwn  seal  and  learning,  stren- 
nonsly  objects  to  tbe  use  of  abbreviations 
tor  meridian,  townsh^  and  range.  In  the 
case  of  Stanton  t.  HotchUss,  157  Cat 
106  Paa  894,  the  court  said,  '<Couria  will 
take  Jndlcbd  notice  of  govenmieat  surveys 
ot  public  lands.  •  •  •  »  And  as  said  in 
the  case  of  McChean^  v.  City  of  Chicago,  173 
m.  75,  60  N.  R  181,  "The  court  will  take  Ju- 
dical notice  of  the  meuilng  of  such  abbre- 
viations. *  •  •  "  We  think  that  the  de- 
scription given  In  the  complaint  and  the  no- 
tice waa  suSlcient  in  so  far  at  least  as  the 
question  of  the  sufficlmcy  of  the  notice  Is 
ctmcmied,  and  we  do  not  deem  It  necessary 
at  this  time  to  pass  upcm  the  sufficiency  of 
the  complaint 

iU  Many  of  tbe  objections  urged  and  so 
ably  omtesided  for  by  counsel  are  purely 
technical,  and  do  not,  in  view  of  section  4231, 
Rev.  Codes,  apply  in  a  proceeding  of  this 
nature.  Said  section  provides: 

"Tbe  court  must  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties  and  no  judgment 
shall  be  reversed  or  affected  .by  reason  of  such 
error  or  defect." 

In  tbe  case  of  Fegtly  v.  Village  Blacksmith 

Min.  Co.,  18  Idaho,  636,  111  Paa  129,  thia 

court  said: 

"We  are  admonished  by  the  prorisione  of 
section  4231  of  tbe  Rev.  Codes  that  the  court 
most,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  ttie  substantial  rights 
of  the  parties,  and  no  judgment  shall  be  revers- 
ed or  affected  by  reason  of  such  error  or  defect.* 
In  view  of  the  admonition  of  the  foregoing  pro- 
visions of  the  statute,  we  would  not  feel  jus- 
tified in  holding  that  the  court  committed  error 
in  overruling  the  demurrer  to  the  complaint 
In  this  case,  or  that  it  was  reversible  error  to 
admit  the  evidence  offered  by  the  plaintiff  as  to 
the  corporate  existence  of  the  defendant,  and 
the  action  and  conduct  of  its  board  oC  directors 


in  reference  to  the  contract  and  transactioof 
involved  in  tbe  action." 

In  the  case  of  Harpold  v.  Doyle,  16  Idaho, 
671,  102  Pac.  158,  this  court  said: 

"It  is  only  where  by  reason  of  an  Incor- 
rect notice  the  defendant  bas  been  misled,  and 
where  he  might  be  injuriously  affected  by  such 
variance,  that  tbe  court  will  take  notice  of 
mere  irregularities.  Under  the  provisions  of 
section  4231,  Rev.  Stat.,  this  court  Is  directed 
in  every  stage  ot  an  action  to  disregard  any 
errors  or  defects  In  the  proceedings  which  do 
not  affect  the  substantial  rights  of  tbe  parties." 

All  of  the  Irregularities  pointed  out  by 
counsel  in  tbe  proceedings  leading  up  to  and 
Including  the  service  of  tbe  notice  for  the 
appointment  of  commissioners  are  such  that 
tbe  substantial  rights  of  the  defendants  can 
in  no  wise  be  injuriously  affected. 

[I]  It  appears  from  the  affidavit  In  sup- 
port of  the  petition  for  the  alternative  writ 
of  prohibition  that  tbe  original  summons  in 
this  case  was  filed  on  February  IS,  1915,  and 
on  March  16,  1015,  was,  by  order  of  the 
court,  quashed.  Thereafter,  on  March  16, 
1915,  tbe  Honorable  John  M.  Flynn,  district 
judge,  upon  application  of  tbe  plaintiff  Tyson 
Creek  Railway  Company,  made  an  order  eu* 
tborlzlng  the  withdrawal  ot  the  original 
summons  from  the  files  of  this  action  for  the 
purpose  of  serving  tbe  same  upon  the  de- 
fendant Counsel  for  i)etitloner  contends 
tbat  this  action  upon  the  part  of  the  court 
was  void ;  tbat  the  summons  was  functus 
officio,  and  no  longer  a  live  and  existing  pro- 
cess In  said  action.  That  being  true,  counsel 
insists  tbat  the  service  of  tbe  notice  to  ap- 
point commissioners  was  invalid.  This  court 
has  already  passed  upon  this  question  con- 
trary to  counsel's  contention.  In  the  case  of 
Rldenbaugh  v.  Sandlln,  14  Idaho,  472,  94 
Pac.  827,  125  Am.  St  Rep.  176,  In  tbe  fol- 
lowing language: 

"Under  the  provisions  of  section  3862,  Bev. 
Stat.,  the  court  baa  control  of  its  process,  and 
may  order  a  defective  Bummona  so  amended  aa 
to  conform  to  the  requirements  of  the  statute, 
and  after  ameadment  may  order  it  withdrawn 
from  the  files  and  served. 

"A  summons  once  returned  and  filed  with  the 
papers  In  the  case  becomes  a  file  of  the  court 
which  cannot  be  withdrawn  without  permission 
of  tbe  court,  but  the  court  may  order  It  witl*- 
drawn  and  served  upon  any  defendant  in  the 
case.   •   *  • 

"As  soon  as  it  becomes  a  file  of  the  court, 
it  is  beyond  the  power  of  any  party  to  the  ac- 
tion to  withdraw  it  without  an  order  of  court 
to  that  effect ;  but  the  court  itself  has  control 
over  the  records  and  files  in  a  case  aa  well  aa 
over  its  own  process,  and  it  might  order  a  sum- 
mons already  issued  and  on  file  to  be  withdrawn 
for  service,  or  order  an  entirely  new  summons, 
as  Justice  and  the  exlgendes  ot  tbe  case  may 
demand." 

An  order  was  tnade  as  lievetofore  stated, 
by  tbe  trial  Judge,  for  the  withdrawal  of 
said  summons.  The  statutes  In  this  re«pect 
were  fully  complied  with. 

There  Is  no  merit  in  counsd's  contentloB. 
in  so  far  as  it  affects  the  service  of  the  no- 
tice for  tbe  appolntm^t  of  commissioners. 

It  therefore  follows  that  the  demurrer  to 
the  application  and  affidavits  must  be  ant* 
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tained,  and  the  writ  of  prohibition  denied, 
and  It  is  BO  ordered.  Costs  are  awarded  to 
defendants. 

SCUAVAS,  a  J.,  and  MORGAN,  con- 
Oir. 


EMPIRE  MILL  CO.      DISTRICT  COURT 
OF  FIRST  JUDICIAL  DIST.  IN  AND 

FOR  SHOSHONE  COUNTY  et  aL 
(Suprane  Gonrt  of  Idaho.   May  81,  191B.) 

Original  antUcation  for  writ  ot  prohibition 
of  Empire  MHI  Oompanr  against  District 
Coart  of  the  First  Jndtdal  District  In  and 
for  Shoshone  Coanty  and  J<An  M.  Fiynn  act- 
big  judge  thereof.  Demnrrer  to  petition  sos- 
tained.  writ  denied,  and  proceeding  dis- 
missed. 

a  W.  Beale,  of  Wallace,  for  plaintiff.  John 
P.  Gray  and  W.  F.  McNaughton,  both  of 
Ctsur  d'Alene,  for  defendants. 

BUDGE,  -J.  This  is  an  original  a^illca- 
tion  of  the  Empire  Mill  Company  for  writ  of 
prohibition  to  the  district  conrt  of  First 
Judicial  district  In  Shoshone  county,  and 
Hon.  John  M.  Flynn,  acting  jndge  of  said  dis- 
trict conrt,  commanding  said  court  and  jndge 
to  desist  and  reftain  from  entertaining  Ju- 
risdiction of  a  motion  for  tiie  appointment 
of  commisslfKiers,  or  to  appoint  commission- 
ers to  assess  and  determine  the  danuiges  that 
the  applicant  will  sustain  by  reason  of  the 
condemnation  and  appropriation  of  its  prop- 
erty by  the  BlackweU  lumber  Comany  for  the 
construction,  nulntenance,  and  operation  of  a 
temporary  Ic^lng  railroad.  In  its  applica- 
tion petitioner  attacks  the  Bufflclen<7  of  the 
notice  for  the  appointment  of  said  commis- 
sioners, as  well  as  the  serrice  of  the  notice 
upon  the  applicant,  and  in  support  of  said 
application  sets  np  affldavlts  of  the  same  char- 
acter, and  bases  argnments  upon  the  same 
grounds  as  In  the  case  of  the  Empire  Mill 
C(Hnpany  t.  District  Court  of  the  Eighth  Jtr- 
dipfat  District  Court,  in  and  for  Benewah 
Connty,  and  Hon.  -John  M,  Flynn,  Judge  of 
said  District  Court 

The  case  of  Empire  MUl  Co.  v.  District 
Court  of  the  Eighth  Judicial  District,  supra, 
was  decided  by  this  court  at  Its  May,  1915, 
term,  and  reported  in  149  Pac.  499 ;  and,  up- 
on the  authority  ot  that  case,  the  demurrer 
to  the  application  for  the  writ  In  the  case  at 
bar  is  sustained,  and  costs  awarded  to  de- 
fendants. 

SULUVAN,  O.  J.,  and  MORGAN,  3^  con- 
cur. 


DOMER  T.  STONE  et  al 
(Supreme  Court  of  Idaho.   April  28, 1915.  Re- 
hearing Denied  June  22,  1915.) 

L  Notice  of  Appearance. 

Section  4892,  Rer.  Codes,  provides  that  "a 
defendant  appears  in  an  action  when  he  an- 


swer^ demnn,  or  gives  the  plaintiff  written  no* 
tice  of  bis  appearance,  or  when  an  attomojr 
gives  notice  of  appearance  for  him.   •   •   *  " 

2.  Apfbasancb  <t»6— Wbittkn  Notice. 

The  written  notice  of  appearance  contem- 
plated by  said  section  la  a  statement  In  writing 
by  the  defendant  or  his  attorney  whereby  the 
plaintiff  is  informed  that  the  defendant  baa  ap- 
peared, generally  or  apedally,  in  the  case  and 
has  submitted  hlmsdf  to  the  juxiadiction  of  the 
court. 

lEA.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  II  20-22 ;  Dec.  Dig.  «s»6.] 

3.  Affkaeakcb  4=s8  —  What  OoHsrirnTEB  — 
Motion  to  Rcquibe  SBcnBirr. 

A  motion  that  a  nonresident  plaintitt  be  re* 
quired  to  give  security  for  costs  is  not  an  ax»- 
pearance,  as  contemplated  by  said  aection. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  SS  23-41;  Dec-  Dig.  «*=>8.] 

4.  Judgment  *=»103  — Rioht  to  Knteb  De- 
fault—Failure TO  Appbab— Motion  to  Rb- 

QUIBE  SeCUBITT. 

In  a  case  where  such  a  motion  has  been 
made  and  such  security  has  been  given.  If  the 
defendant  fails  to  appear,  as  provided  in  said 
section  4892,  within  the  time  specified  in  the 
summons,  his  default  may  be  properly  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  88  162, 168, 174-176,  224;  Dec.  Dig. 

«8=»103.] 

5.  JUDQirENT  «=3l03  —  DSFAtTLT  —  BlOHT  TO 

E  NTEB— Notice. 

A  nonresident  plaintiff,  upon  whom  demand 
for  security  for  costs  has  been  made,  la  not  re- 
quired to  give  notice  to  the  defendant  when  such 
security  is  given,  neither  Is  the  defendant,  who 
liaa  failed  to  appear,  entitled  to  other  or  addi- 
tional notice  tban  that  contained  In  tbe  aum- 
mona  that  the  plaintiff  will  apply  for  a  default 
against  him. 

[Ed.  Note— For  other  caaes,  aee  Judgm«it, 
Gent  Dig.  H  162,  163, 174.-176.  224;  Dec.  Dig. 
C=>103.] 

6.  JUDOMBNT  «S»138  —  DBTAUI/C  —  RlOHT  TO 

Vacate— CoNDiTiOKS. 

When  a  default  has  "beea  regulariy  and 
properly  entered.  It  can  be  vacated  only  up<Hi  a 
satisfactory  abowing  being  made  that  the  de- 
fendant has  a  meritorious  defenae  to  the  action, 
and  that  be  has  failed  to  answer,  or  otherwiiw 
appear,  by  reason  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  H  249-2C1.  254;  Dec.  Dig.  «=9l38.] 

7.  JuDoicENT  «=»143— Default— Vacation— 
Gboun  ds— Mistake. 

In  order  to  vacate  a  default,  it  is  incum- 
bent upon  the  defendant  to  show  that  his  mis- 
take was  one  of  fact  and  not  of  law,  and  the 
neglect  of  a  lawyer  to  familiarise  himself  with 
the  law  governing  the  practice  of  the  forum 
wherein  his  case  Is  pending  cannot  be  held  to  be 
ezcnsable. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  88  268,  270,  272-291;  Dea  Dig.  «s> 
143.] 

Appeal  trom  District  Court,  Idaho  Coun- 
ty ;  Edgar  C.  Steele,  Judge. 

Action  by  S.  P.  Domer  against  Wesley  C. 
Stone  and  others.  From  an  order  vacating 
a  default  and  setting  aside  Judgment,  plain- 
tiff  appeals.  Reversed. 
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H.  Xftflor  and  A.  S.  Bax&j,  botb  of  Grange- 
Tllte,  for  app^ant  Reed  &  Booghton,  of 
CoBur  d'Alene,  Samuel  R.  Stern,  of  Spokane, 
Weab.,  and  W.  N.  Scales,  of  Grangei^e,  tor 
respondents. 

MORGAN,  3.  On  Febmaiy  2S,  1914,  the 
appellant  filed  in'  the  district  conrt  of  the 
Second  Judicial  district  In  and  for  Idaho 
county  his  complaint  against  the  respond- 
ents In  a  suit  to  .quiet  title  to  160  acres  of 
land  situated  in  said  county.  Summons  was 
thereupon  duly  iswed,  and,  upon  proper 
showing.  It  was  ordered  tbat  personal  serr- 
loe  of  the  summons  be  made  upon  the  re- 
spondoats  ontcdde  the  state  of  Idaho  In  lien 
of  publication  thereof.  It  appears  from  the 
record  that  personal  service  of  said  sum- 
mons was  made  upon  the  respondents  in  the 
city  of  Spokane^  Wash.,  on  the  30th  day  of 
March,  1914.  On  April  22,  1914,  the  re- 
spondents filed  a  motion,  supported  1^  an 
afilciarlt,  that  the  appellant  be  required  to 
give  security  for  coets  upon  the  ground  that 
he  was  a  nonreMdent  of  the  state  of  Idaho, 
and  upon  May  6,  1914,  a  cost  bond  In  the 
sum  of  $300  was  filed  in  said  cause  by  the 
appellant  On  May  19,  1914,  neither  of  said 
re^ndents  having  answered,  demurred,  or 
appeared  otherwise  than  as  above  stated, 
their  default  was  entered  by  the  clerk  of  the 
court,  and  thereafter,  and  on  the  ^th  day 
of  May,  1914,  the  court  having  beard  and 
considered  appellant's  proof,  decree  was  en- 
tered as  prayed  for  in  the  complaint  There- 
after, and  on  June  3,  1914,  the  respondents 
moved  the  court  to  vacate,  set  aside,  and 
relieve  them  from  the  judgment  and  decree 
taken  as  above  stated;  said  motion  being 
baaed  on  the  ground  of  mistake,  Inadvertence, 
surprise,  and  excusable  neglect  on  the  part 
of  said  respondents  and  of  each  of  them. 
Said  motion  was  supported  by  the  affidavit 
of  Samuel  R.  Stem,  one  of  the  respondents, 
was  accompanied  by  an  answer  to  said  com- 
plaint, and  was  based  upon  the  facts  dis- 
closed by  said  affidavit  and  answer  and  up- 
on the  records  and  flies  of  the  action.  The 
motion  was  opposed  by  the  appellant,  and 
two  affidavits  by  H.  Taylor,  Esq.,  of  counsel 
for  the  appellant,  were  filed  In  opposition 
thereto.  Upon  the  showing  so  made,  and  up- 
on the  hearing  of  argument,  the  trial  Judge, 
on  September  SO,  1914,  made  an  order  that 
the  said  motion  be  granted;  that  the  re- 
spondents and  each  of  them  be  relieved  from 
said  judgment  and  decree;  that  the  said 
default  be  vacated  and  the  Judgment  be 
set  aside ;  and  that  said  action  be  tried  up- 
on its  merits.  From  which  order,  so  made 
and  entered,  this  appeal  is  prosecuted. 

Under  the  practice  prevailing  In  Idaho,  an 
application  to  vacate  a  default  may  be  based 
upon  one  of  two  grounds,  or  upon  both:  (1) 
That  the  default  has  been  improperly  or  pre- 
maturely entered;  (2)  that,  while  the  de- 
fault has  been  regularly  and  properly  en- 
tered, tlie  defendant  has  failed  to  answer  or 


otherwise  appear  by  xvBBon  of  Julatalra^  In- 
advertence, surprise  or  excusable  ne^ect 

[1-4]  BoOt  of  these  grounds  are  relied  up- 
on by  respondents  in  this  case.  Th^  insiat 
that  th^  motion  to  require  app^ant  to 
give  security  for  costs  amounted  to  an  ap- 
pearance, as  defined  1^  section  4892,  Rev. 
Codes,  wmdi  provides,  in  part,  as  follows: 

"A  defendant  appears  In  an  action  when  he 
answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  wnen  an  attorney 
gives  notice  of  appearance  for  him." 

Respondents  contend  that  having  appear- 
ed, they  were  entitled  to  notice  that  appe- 
lant would  move  for  a  default  In  this  re- 
spondents are  in  error.  The  written  notice 
of  appearance  contemplated  by  said  section 
is  a  stat^ent  in  writing  by  the  defendant 
or  his  attorney  whereby  the  plaintiff  is  In- 
formed that  the  defendant  has  appeared, 
generally  or  specially,  in  the  case  and  has 
submitted  himself  to  the  Jurisdiction  of  the 
court  The  paper  filed  by  the  respondents  in 
this  case  contained  no  such  InfomiatiMi.  Its 
object  was  to  require  appellant  to  give  se- 
curity for  costs,  and  It  neither  possessed  nor 
expressed  any  other  purpose.  Said  section 
of  the  statute  was  before  this  court  for  ctm- 
struction  In  the  case  of  WashingttH)  Coun- 
ty Land  &  Development  Co.  v.  Welser  Na- 
tional Bank,  26  Idaho,  717,  146  Pac  116, 
wherein  it  was  held  that  a  stipulation  en- 
tered into  between  the  parties  and  filed  in 
the  case  with  the  clerk  of  the  court  did  not 
constitute  written  notice  to  tlie  plaintiff  of 
the  appearance  of  the  defendant  and  was 
not  an  appearance,  as  defined  by  said  sec- 
tion. 

The  statutory  time  within  which  the  re- 
spondents might  answer,  demur,  or  make 
written  appearance  having  ex^red,  and  they 
having  tailed  to  do  so,  tlielr  ietavlt  was 
properly  entered. 

The  affidavit  in  support  of  the  moti<m  to 
set  aside  the  default  was  made  by  Samud 
R.  Stem,  Esq.,  one  of  the  respondents,  who 
is  an  attorney  at  law  engaged  In  the  prac- 
tice of  his  profession  in  Spokane,  Wash., 
and  in  that  Tldnlty.  Mr.  Stem  states  in 
his  affidavit,  amoi^  other  matters,  as  fol- 
lows; 

"That,  nnder  the  practice  obtaining  In  the 
state  of  Washington,  it  is  custonary  to  notify 
counsel,  who  has  appeared  in  the  case,  when  a 
cost  bond  thus  demanded  is  filed ;  but  that  no 
notice  was  given  to  these  defendants  or  their  at- 
torneys of  the  filing  of  a  cost  bond  herein,  for 
which  reason  these  defendants  failed  to  plead  in 
the  cose." 

Said  affiant  further  says: 

"That  he  was  greatly  taken  by  surprise  upon 
learning  such  default  had  been  taken;  no  no- 
tice of  application  having  been  given  to  him  or 
his  attorneys  in  the  case. 

[6]  There  Is  uo  law  In  Idaho  requiring 
that  the  adverse  pafty  be  given  notice  that 
a  bond  for  costs  has  been  filed  pursuant  to 
motion,  nor  is  there  any  law  In  this  stete 
requiring  that  notice,  other  than  that  con- 
tained in  the  summons,  he  given  that  a  de> 
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teolt  win  be  andled  fbr  Is  case  said  advene 
party  bae  &Ued  to  appear  aa  provided  by 
law;  and.  If  It  baa  ever  been  tbe  practice 
or  cosbmi  to  tfve  aucb  notice  In  any  part  of 
the  atatOr  we  have  nerer  beard  ot  It 

Tbe  xespondente  abonld  have  filed  a  de- 
murrer or  answer  at  tba  time  ther  mored 
tbat  app^nt  be  reonlred  to  give  aecnrlty 
fbr  coBta.  By  so  doing  they  wonld  bave  pre- 
Tented  tbe  default  b^tng  taken  against  tbem 
and  wonld  not  bare  beoi  held  to  have  waived 
tbelr  ilgbt  to  anch  secority.  Kisder  v. 
Budge,  24  Idaho,  248,  188  Pac.  125. 

[?]  TbB  only  reaKsi  dteclosed  by  tbe  af- 
fidavit tor  faSlxm  to  answer  before  the  de- 
fiiult  ma  taken  la  based  i^on  tbe  practice 
or  custom  above  referred  to,  prevaUlnff  In  the 
state  of  Washington,  pursuant  to  which,  no 
doubt,  the  respondent  Stern  relied  upon  the 
aniellant,  wbo  is  also  an  attorney  at  law 
ttigaged  in  tbe  practice  of  hie  tanfeBsicni  in 
SpcAane,  to  noU^  talm  when  the  Nnd  to 
■ecnxe  the  payment  of  coats  was  filed.  It  ap- 
pears tbat  tbe  managnnent  of  tbe  case  was 
In  tbe  handa  of  a^Uantfa  attonieya,  who 
reside  In  Idaho,  and  It  does  not  appear  that 
anything  waa  said  or  done  to  mialead  either 
tlie  reqMmdmts  or  tbelr  counsel,  or  to  pre- 
vent Uiem  turn  an>earing  and  anawering, 
as  Oust  were  warned  by  tbe  siunnumB  tbey 
most  do. 

[13  Tbe  rale  is  weU  setUed  In  Idalu  that 
where  a  trial  court.  In  tbe  exercise  of  Its 
sound  jndidal  disnetion,  upon  a  proper 
showing  that  a  defendant,  wbo  baa  a  meri- 
torious defense,  lias  failed  to  appear  and  an- 
swer hy  reason  of  bis  mlstalEe,  inadvertence, 
surpriae,  or  excuseUe  neglect,  sets  aside  the 
default  wbieb  has  been  entered  against  bim, 
its  action  in  so  doing  will  not  be  reversed 
upon  appeaL  In  order  to  bring  blmself  with- 
in tbls  rale,  however,  tbe  d^eoduit  must 
show  that  bis  mistake  waa  one  of  fact  and 
not  of  law.  Tbe  neglect  of  a  lawyer  to  fiunil- 
larice  blmself  with  tbe  law  goveralng  the 
practice  of  tbe  forum  where  bis  case  Is  pend- 
ing cannot  be  held  to  be  excusable.  When 
a  defendant,  bavins  received  the  warning 
glvsD  blm  tbo  plain  terms  of  a  inmmons, 
cbposea  to  disregard  it  and  to  ignore  tbe 
laws  of  tbe  state  gov»idng  tbe  court  from 
wbteb  it  waa  Issued,  and  when  be  elects  to 
rely  upon  the  purely  imatfUiary  security  of 
tbe  rates  of  pntctloe  of,  or  customs  prevail- 
ing In,  another  state,  if  a  default  Judgment 
is  taken  against  blm,  the  courts  are  not  in- 
vested with  discretionary  power  to  grant 
blm  relief  from  it  Holzeman  v.  Heone- 
berry,  U  Idaho,  428,  93  Pac.  407;  Harr  r. 
Klgbt,  18  Idaho,  68,  108  Pac.  S39;  Morbeck 
V.  Bradford-Kennedy  Co.,  19  Idabt^  83,  113 
Pac.  Hall  V.  Whlttler,  20  Idaho.  120, 
116  Pac;  1061;  Vollmer  Clearwater  Go.  v. 
Qranewald,  21  Idabi^  777,  12i  Pac  278; 
State  ex  reL  Mills  v.  American  Surety  Co.  of 
N.      26  Idaho,  662,  145  Pac  1097. 

The  default  was  properly  entered,  and  it 


doee  not  appear,  fnan  the  diowing  made, 
that  tbe  reepondeiUa*  failure  to  qvear  and 
answer  waa  due  to  tbetr  mistake  of  fact,  in- 
advertence, sunwise,  CHT  excusable  neglect, 
and  tbe  motbm  to  vacate  tbe  default  and 
set  aside  tbe  judgment  should  have  been  de- 
nied. 

The  said  order  la  reversed,  and  costs  an 
awarded  to  appelant 

SULLIVAN,  a  J.,  and  BUDOB,  X,  con- 
cur. 


HALL  V.  WASHIKOTON  WATEB  POWEB 
CO. 

<Snprame  Ooort  of  Idaho.    June  1,  1916.) 

1.  Watbbs  and  Waivb  GomwEB  ^17&-40B- 
eTBuonoir  or  Stbeah  —  Dauaovs  vboh 
Floodinq  La.no— Burden  of  Pboof. 

Where  It  was  alleged  that  the  plaintiff  bad 
been  damaired  by  reason  of  the  coaBtmction  of 
certain  damg  in  the  Spokane  river,  and  it  was 
allesed  that  tbe  plaintiff's  lands  were  flooded  by 
reason  of  said  dams  having  raised  the  water  lev* 
el  of  Lake  Coeur  d'Alene  and  the  creek  on  which 
his  land  was  located.  It  was  necessary  for  him 
to  prove  that  such  dams  bad  raised  the  water 
level  and  caused  the  Injury  to  his  land. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  «  244-250,  256-2S9, 
263,  264;  Dec.  Uig.  «=>17S.] 

2.  Watebs  and  Water  Courses  4=»179— Ob- 
struction OF  Stbeau-^Damaoes  to  Land— 

BUFFIOIENCT  OF  EVIDBNOB. 

Held,  that  tbe  evid«ice  was  not  sufiiciait  to 
prove  tbat  the  plaintiff's  land  was  injured  by 
reason  of  tbe  matntenaoce  of  said  dams. 

[Ed.  Note.— For  other  cases,  eee  Waters  and 
Water  Courses,  Cent  Dig.  J|  244-250,  256-2o9, 
263,  264;  Dec  Dig,  4s»im] 

8.  Tbiai.  ^s»189— Nonsuit— Evtoeno. 

Where  the  evidence  is  not  sufficient  to  sop* 
port  a  verdict  for  the  plaintiff,  the  trial  court 
does  not  err  in  granting  a  motion  for  a  nonsuit 
and  entering  judgment  of  dismissal 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
DTfT.  H  S32i  333.  888-341,  865;  Dec  IHg.  «s> 
189.] 

Appeal  from  District  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

Action  by  D.  E.  Hall  against  the  Washing- 
ton Water  Power  Company,  a  corporation. 
From  Judgment  for  defendant  plaintiff  ap- 
peals. Affirmed. 

R.  M.  Smith,  of  Spokane,  Wash.,  tor  ap- 
pelant John  P.  Gray,  d  Gceur  d'Alene^  for 
teQwndent 

SULLIVAN,  a  J.  This  action  was  brought 
to  recover  danuages  alleged  to  have  been  sus- 
tained by  the  plalntUr,  Wbo  la  ai^llant  here, 
fbr  the  alleged  flooding  of  about  32  acres  of 
his  land  in  tbe  yeara  1909,.  1910,  and  1911. 
alleged  to  have  be«i  caused  by  tbe  erection 
and  maintenance  by  tbe  d^endant  cf  dams 
across  Spokane  river  at  Post  Falls,  In  Koote- 
nai connty.  Tbe  respondoit,  in  its  answer, 
admitted  tbe  construction  of  the  dams  refer- 
red to,  but  denied  that  tbe  plalnttfl's  landa 
bad  been  Injured  by  the  erection  and  maln- 
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tenanee  thereof.  Upon  the  Issues  made,  the 
court  tried  the  case  with  a  Jury,  aud,  after 
the  plaintiff  had  introduced  his  evidence  and 
rested,  the  respondent  moved  tor  a  nonsuit 
and  a  dismissal  ot  the  actton  upon  the 
ground  that  the  plaintiff  had  failed  to  prove 
a  sufficient  case  to  go  to  the  jury.  The  court 
granted  said  motion  and  entered  Judgment 
of  dismissal.  The  appeal  is  trom  the  judg- 
ment 

[1>2]  The  main  issue  in  the  case  was 
whether  or  not  any  of  the  lands  of  appellant 
were  at  such  an  elevation  that  the  dams  of 
respondent  could  In  any  manner  affect  them 
by  flooding  them,  l^e  lands  of  appellant  are 
situated  along  a  stream  which  flows  Into 
Lake  Cceur  d'Alene,  which  stream  Is  subject 
to  spring  freshets.  Both  before  and  since 
the  construction  of  said  dams,  the  lands  of 
the  appellant  were  subject  to  annual  overflow 
In  the  spring  time.  Some  years  the  flood 
would  come  earlier  than  in  other  years,  and 
in  some  years  it  would  last  longer  than  dur- 
ing others.  When  the  floods  began  late  and 
remained  long  upon  the  surface  of  the 
ground,  the  lands  flooded  produced  poor 
crops,  and,  when  the  floods  came  early  and 
went  off  early,  good  crops  were  grown  on  the 
flooded  lands. 

The  evidence  introduced  on  behalf  of  ap- 
pellant showed  that  in  the  year  1909,  one  of 
the  years  when  he  claimed  bis  lands  were 
greatly  Injured,  he  got  98  tons  of  timothy 
and  redtop  hay  off  the  32  acres  of  land  he 
claimed  was  Injured.  In  the  succeeding  year 
(1910)  he  got  only  30  tons,  but  the  next  year 
(1011)  be  harvested  the  biggest  crop  he  ever 
got  from  said  lands.  The  evidence  shows 
that  in  the  year  1910  there  was  a  flood  upon 
and  around  Lake  Coeur  d'Alene  that  had 
never  been  exceeded  but  once,  and  that  was 
in  the  year  1894.  The  high  floods  of  that 
year  evidently  were  the  cause  of  the  poor 
crop. 

There  is  no  evidence  in  the  record,  and 
there  was  none  offered  and  rejected,  to  show 
that,  at  the  time  of  the  flood,  the  respond- 
ent's gates  on  its  dams  were  closed,  or  that 
its  dams  in  any  wise  affected  the  elevation 
of  the  lake.  On  the  other  hand,  there  Is  tes- 
timony to  show  that  there  was  a  strong  cur- 
rent in  the  Spokane  river,  showing  that  the 
water  was  freely  flowing  out  of  the  lake. 
Adjacent  to  said  lake  there  are  lowlands  that 
are  affected  by  said  dams,  and  counsel  for  ap- 
pellant undertook  to  show  the  flood  condition 
of  tliose  lowlands  situated  between  the  lake 
and  appellant's  land  since  the  construction  of 
said  dams,  and  sought  to  show  that  his  own 
lands  were  affected  by  showing  that  other 
lands  were  affected.  The  trial  court  held 
that  the  question  for  determination  was  not 
the  effect  of  the  construction  of  said  dams 
up<m  some  other  land  of  different  elevation 
from  that  of  aM>ellaut'&  It  does  not  ap- 
pear from  the  record  that  tlie  appellant  at- 


tempted to  show  that  the  dams  themselves 
were  responsible  for  the  high  water  levels  In 
said  lake  at  the  times  his  land  was  flooded. 

The  dams  were  completed  in  1906.  There 
is  no  evidence  to  show  that  the  water  condi- 
tions  on  appellant's  land  were  different  from 
what  they  were  priw  to  that  year.  Certain 
years  there  was  very  hifgk  mter  In  that  re- 
gion, and  other  years  not  so  high;  and  the 
evidence  shows  that  that  was  the  condition 
since  the  construction  of  said  dams,  so  far 
as  appellant's  land  Is  concerned,  and  the  fact 
that  other  lands  lower  down  than  plalntUTs 
were  overflowed  by  reason  of  the  construc- 
tion of  said  dams  was  not  evidence  that  taia 
land  was  overflowed  by  reason  of  tfaelr  ocm- 
struetlon. 

The  trial  court  evidoitly  took  the  view 
that  the  plaintiff  had  failed  to  produce  any 
evldMice  to  show  that  the  dams  of  defendant 
were  responsible  for  the  floods  upon  his  land, 
and  that  plaintiff's  own  evidence  showed  that 
the  condition  of  his  land  since  1907  was  not 
different  from  Its  condition  prior  to  that 
year;  that  being  the  first  year  that  said 
dams  were  In  use.  It  was  necessary  for  the 
plaintiff  to  prove.  In  order  to  recover  in  tbli 
action,  that  said  dams  raised  the  level  of  the 
water  in  the  lake  and  stream  on  which  said 
land  is  located  sufficiently  hi^  to  submerga 
his  land  to  a  greater  depth  than  It  had  been 
submerged  by  the  flood  waters  prior  to  the 
erection  of  said  dams.  This  he  failed  to  do^ 
and  the  fact  that  lands  of  a  lower  elevation 
had  been  sutxnerged  did  not  and  oonld  not 
prove  that  his  own  lands  had  been  submerg- 
ed by  reason  of  said  dams. 

It  Is  a  part  of  the  history  of  the  state  that 
the  water  levels  of  Lake  Ocenr  d'Alene  have 
been  k^t  for  each  day  for  a  number  of  years 
by  the  United  States  <3eologtcal  Survey,  and 
it  seems  to  ns  that  it  would  have  been  an 
easy  matter  to  show  the  water  levels  of  said 
lake  during  a  number  of  years,  and  thna 
prove  conclusively  the  difference  between  tba 
water  levels  of  1909,  1910.  and  1911  and  tho 
water  levels  of  said  lake  for  years  prifur 
thereto.  And  certainly  the  devation  ot  thft 
land  in  question  above  sea  level  could  have 
been  ascertained  with  aoenracy.  Sudi  evi- 
dence would  iu.n  certainly  been  mach  Iwt- 
ter  than  the  opintwa  or  gncasca  of  any  «^ 
nesses  In  regard  to  those  matters. 

[3]  me  trial  jndge,  In  granting  the  nun 
tlon  for  a  nonsuit,  stated  as  follows: 

"In  my  judgment,  the  plaintiff  has  wholly  falK 
ed  to  connect  the  defendant  with  the  injury  of 
which  he  complains,  and  for  that  reason  I  have 
granted  the  motion  for  a  nouBUit** 

The  trial  court  was  fully  justifled  In  «ua- 
ing  to  that  conclusion. 

The  judgment  must  therefore  be  affirmed, 
and  It  is  so  ordered,  with  costs  In  favor 
the  respondent 

BUDGE  and  HOBGAN,  JJ.,  concur. 
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GRAHAM  T.  GCEUR  D'ALENB  &  ST.  JOB 
TRANSP.  CO.,  limited. 

(Snpreme  Court  of  Idaho.    June  S,  1915.) 

1,  Neglioenoe  «s9>111—Gokpzjunt— Requi- 
sites. 

In  an  action  for  damagBB  tor  personal  in* 
jury,  the  complaint  most  state  all  facts  neces- 
sary to  Inform  the  defendant  of  all  acta  or 
omissions  relied  upon  for  a  recovery,  but  only 
ultimate  facts  need  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Negllgenee, 
CenL  Dig.  H  182-184;  DKTDlr.  «»1U.] 

2,  Dauagm  4=>166  —  Pbbsonax.  Injubibs  — 
bvidbhok. 

Although  no  damage  Is  claimed  because  of 
loss  of  employment,  evidence  showing  that  plain- 
tiff suffered  inconvenience  and  pain  after  the  ac- 
cident in  attempting  to  perform  his  work  is 
competent  as  loading  to  show  the  extent  of  his 
physical  injury  and  suffering. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  478,  479,  481 ;  Dec.  Dig.  ^l66.J 

8.  Afpbai.  and  Ebbob  «s>1002  —  Vkbdict  — 

Conflicting  Evidence. 

Where  there  is  a  substantial  conflict  In  the 
evidence  a  judgment  based  upon  a  verdict  will 
not  be  disturbed  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  H  3»35-3937;  Dec.  Dig. 
1002.] 

'  4.  Dauagbb  —  Pebsonal  Injitbikb  — 

Physical  Pain— Ftitanciai.  Losb. 

Physical  pain  suffered  b^  the  plaintUE  as  a 
direct  result  of  the  accident  is  a  proper  elonent 
of  damage,  although  the  evidence  fails  to  show 
that  he  sustained  financial  loss  by  reason  of  his 
injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |{  40,  41.  71;  Dec  Dig.  «=»32.] 

6.  New  Tbial  «=s>140  —  Misconditct  ov  3v- 

BOKS— OONFUCTING  ArFIDAVITS. 

One  of  the  attorneys  for  appellant  filed  his 
affidavit  in  support  of  a  motion  tor  a  new  trial, 
alleging  that  he  had  been  told  by  members  of 
the  jury  that  the  verdict  was  reached  as  the  re- 
sult of  chance,  and  detailing  certain  purported 
facts  which,  if  true,  would  amount  to  miscon- 
duct on  the  part  of  the  jury.  The  respondent 
filed  die  affidavits  of  two  members  of  the  jnry, 
denying  that  chance  was  resorted  to,  and  show- 
ing  that  the  conduct  of  the  jury  was,  in  all  re- 
Bpects,  regular  and  proper.  Held,  that  the  trial 
judge  was  justified  In  reaching  the  conclusion 
that  appellant's  contention  was  not  established. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Oent  Dig.  H  284-287,  280^.  806;  Dec.  Dig. 
«s>140.] 

Appeal  from  District  Oonrt,  KootoiBl 
County;  B.  N.  Dunn,  Judge. 

Action  by  R.  A.  Graham  against  the 
Ccenr  D'Alene  A  St.  Joe  Transportation  Oom- 
IMiny,  Limited,  a  corporation,  for  personal  in- 
juries. Ftom  a  judgment  for  plaintiff,  de- 
foidant  appeals.  AfBrmed. 

Elder  ft  Elder,  of  Ooeur  d'Aloi^  for  aiipel- 
lant  Taylor  ft  Hull,  of  St.  Marlee,  foT  re- 
spondent.- 

MORGAN,  J.  Tbls  Is  an  action  for  dam- 
ages tor  personal  injuries  alleged  to  bare 
been  sustained  by  respondent  while  landing 
from  appellant's  steambtmt  Flyer  at  the  rad 
of  a  journey  during  which  he  was  a  pas- 


Beai8»  vpon  tbe  boat  It  appean  tibat  re- 
spondent, on  tbe  6th  day  of  August,  1912,  pro- 
cured and  paid  for  transportation  upon  the 
Flyer  from  a  point  known  as  Bc^'s  lAnding 
to  a  point  known  as  Sorting  Qap,  wblcli 
last-mentioned  place  Is  a  flag  station  where 
the  steamboats  of  appellant  stop  wben  oc- 
casion reaulres  to  take  on  or  dlscbarge  pas- 
Bengan  ot  frej^t;  that  appellant  owns  no 
wharf  or  iA«<^<»g  place  Uiere,  but  makes  use 
oi  the  wharf  of  tbe  St.  Joe  Boom  Companr ; 
that  oa  tbe  oocatdon  o£  the  accident  to  re- 
spondent a  tug  belonging  to  the  boom  com- 
pany was  moored  to  the  wharf,  and  that  a 
lairing  was  attempted  to  be  made  by  appel- 
lant's steamboat  alongside  tbe  tug.  There  is 
conflict  in  the  evidence  as  to  whether  or  not 
a  line  was  pot  out  from  tbe  E^yer  and  made 
fast  to  tbe  tug  before  the  gang^ank  was 
placed  in  posltlDn  for  respondent  to  cross 
upon  from  one  boat  to  the  other,  it  being 
contended  by  respondent  that  no  -  line  was 
put  out  or  made  fast,  while  tli^  was  evi- 
dence introduced  on  bdialf  of  appellant  to 
the  contrary.  If  a  line  was  passed  from  the 
Flyer  to  tbe  tug,  it  had  not  been  so  adjust- 
ed, before  the  gangplank  was  put  down  and 
respondent  went  upon  it,  as  to  prevent  the 
Flyer  from  drifting  more  than  the  length  of 
the  gangplank  from  the  tug ;  for  it  is  undis- 
puted that  while  respondoit  was  on  the  gang- 
plank the  end  which  had  been  placed  upon 
the  tug  sUiq^ed  off,  tiirowing  him  into  the 
water.  It  also  i^pean  that  in  falling  re- 
spondent struck  against  the  tug  in  awA  a 
manner  that  one  of  his  ribs  was  broken.  It 
is  contended  by  respondent  and  deiied  by  ap- 
pellant that  before  he  wait  upon  tbe  gang- 
plank he  was  directed  to  do  00  by  one  of  the 
employte  on  the  boat  Up<Hi  bebalt  of  ap- 
pellant it  ts  contended,  and  denied  by  re- 
sptmdent,  that  as  he  was  about  to  go  npon 
tbe  gimgidanfe*  be  was  warned  me  of  the 
(Ulcers  of  the  boat  not  to  do  so.  While  it  is 
shovm  by  tbe  evidence  that  respondeht  re- 
quired the  services  of  a  physician  by  reason 
of  the  injuries  ree^ved,  no  claim  is  made  for 
damages  on  account  of  expenses  incurred  in 
this  behalf,  neltlier  does  be  rely  upon  loss  of 
time  or  em^oyment  as  an  dement  of  dam- 
ages, nor  is  it  lAiown  that  the  injuries  be  re- 
ceived are  permanent,  but  he  does  rely  for  a 
recovery  up<ni  the  pbyslcal  pain  he  suffered 
and  the  physical,  mental,  and  nervous  shock 
resulting  from  tbe  accident  Tbe  trial  re- 
sulted In  a  verdict  and  Judgment  for  respond- 
ent in  the  sum  of  $600.  lliis  appeal  is  prose- 
cuted ^m  the  Judgment,  and  from  an  order 
oTerruUng  a  motion  tox  a  new  trial,  and  ap- 
pellant has  presented  24  assignments  of  er- 
ror. In  support  thereto 

Tbe  first  assignment  Is  that  the  court  env 
ed  In  overruling  ttid  demurrer  to  the  amend- 
ed coDoplalnt,  whldi  demurer  is  based  upon 
tlie  grounds:  First,  that  said  amended  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and,  second  and 
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third,  that  said  amended  complaint  Is  am- 
bignoas,  nnlnteUIglble,  and  uncertain. 

[1]  We  find  no  error  In  tbe  ruling  com- 
plained ot  The  complaint  states  with  def- 
Inlteness  and  certainty  the  n^igence  at  ap- 
pellant In  not  fastening  the  steamboat  to  the 
tug;  the  fact  that  by  reason  thereof  the 
gangplank  slipped  from  the  tug,  and  that 
respondent  was  thereby  thrown  against  the 
tug  and  lilto  the  water,  and  It  describes  his 
Injuries  and  pain  and  suffering  resulting 
therefrom.  In  case  of  McLean  t.  City  of 
Lewiston,  8  Idaho^  472.  69  Pac  478.  this 
conrt  said: 

"After  a  most  carefal  coDBlderati<Hi  of  all  of 
the  grounds  of  said  demurrer,  we  cannot  aay  that 
the  court  erred  in  overruUos  it.  It  is  true  that 
the  complaint  is  not  as  speafic  aa  some  pleaders 
would  have  made  it,  bat  we  Uiink  the  ultimate 
facts  therein  stated  constitute  a  cause  of  action. 
In  this  class  o<  caaes  the  pleader  most  state  all 
facts  necessary  to  inform  the  defendant  of  all 
acts  or  omissions  that  are  charged  against  the 
defendant,  so  as  to  enable  him  to  make  a  full 
and  complete  defense  thereto.  It  Is  an  estab- 
Ushed  rule  of  pleading  that  probative  factt  need' 
not  be  pleaded." 

See,  also,  Ooft  t.  Northwestern  Steam- 
ship Co.,  20  Wash.  ITS,  68  Pac.  42. 

[t]  Assignments  numbered  2  to  U,  Incln- 
slve,  are  directed  to  the  action  of  the  conrt 
In  overruling  certain  obJecUons  and  snstaln- 
Ing  others  to  qnestlons  propounded  to  the 
witnesses  at  the  trial.  These  assignments 
relate  principally  to  the  action  of  the  court 
In  the  admission  of  evidence  tmdlng  to  show 
the  effect  of  respondent's  injuries  upon  him, 
and  that  he  suffered  considerable  inconveni- 
ence and  pain  In  att«nptlng  to  perform  his 
work  after  the  accident.  The  evidence  was 
offered  and  admitted  upon  the  theory  that  it 
tended  to  show  the  extent  of  the  Injuries,  and 
not  In  support  of  any  claim  of  financial  loss. 
Financial  loss  was  not  alleged  in  the  com- 
plaint, and  the  court  Instructed  the  jury 
upon  this  point  to  the  effect  that  it  could  not. 
If  It  'should  find  for  respondent,  allow  him 
any  damages  for  loss  of  time  or  for  loss  of 
earning  capacity.  Upon  the  theory  above 
stated  the  rulings  complained  of  were  correct 
Grlffen  v.  aty  of  Lewiston,  6  Idaho,  231,  55 
Pac.  545:  Tarr  v.  Or^on  Short  Line  R,  B. 
Co..  14  Idaho,  192,  93  Pac.  957,  125  Am.  St 
Rep.  161. 

[3]  At  the  dose  of  the  testlm<Miy  on  behalf 
of  respondent  appellant  moved  for  a  nonsuit 
and  when  the  proof  on  behalf  of  both  parties 
was  concluded,  this  motion  was  renewed. 
Appellant  also  moved  for  an  instructed  ver- 
dict In  its  favor,  all  of  which  motions  raised 
the  question  of  the  snfflclen(7  of  the  evidence 
to  sustain  a  verdict  In  favor  at  resp<»ident 
The  conrt  overruled  the  moti<xis.  Assign- 
ments of  error  nnmbered  12  to  17  Inclusive 
question  the  sufficiency  of  the  evidence.  A 
carefnl  examination  of  the  record  convinces 
US  that  neither  of  appellant's  motions  for 
nonsuit  nor  Its  motion  for  an  Instructed  ver- 
dict should  have  been  granted,  and  that  the 


evidence,  taken  aa  a  whole.  Is  sufficient  to 
sustain  the  verdict  and  judgment  Tlie  rule 
is  well  settled  that  a  judgment  will  not  be 
disturbed  upon  appeal  when  It  Is  based  uEton 
a  verdict,  where  there  is  substantial  conflict 
In  the  evidence.  See  Montgomery  v.  Gray 
(on  rehearing)  28  Idaho,  686,  144  Pa&  646, 
and  cases  therein  dted. 

[4]  It  is  urged  by  appellant  that  since  the 
evld^ce  falls  to  show  respondent  sustained 
financial  loss  by  reason  of  his  injuries,  and 
since  his  Injuries  are  not  permanent,  be  is 
not  entitled  to  a  judgment  for  more  than 
nominal  damages.  We  are  not  in  accord  with 
this  contenticm.  The  evidence  shows  that 
as  a  direct  result  of  the  accident  respMident 
suffered  considerable  physical  pain,  and  this 
is  a  proper  element  of  damage.'  Tarr  t.  Ore- 
gon Short  Line  B.  B.  Co.,  supra. 

Assignments  nnmbered  18  to  24,  InctnslTe, 
present  as  erroneous  certain  instructions  giv- 
en and  others  refused  by  the  court  The 
court's  Instructions  to  the  jury,  taken  aa  a 
whole,  correctly  state  the  law  aj^llcable  to 
the  facta  in  this  case.  We  find  no  error 
therein. 

[6]  It  is  also  contended  by  appellant  that 
the  jury  resorted  to  chance  In  arriving  at  Its 
verdict  The  affidavit  of  one  of  appellant's 
attorneys  was  filed  in  support  of  a  motion  for 
a  new  trial,  alleging  that  members  of  the 
jury  had  Informed  him  that  each  juror  wrote 
or  caused  to  be  written  down  the  amount 
which  he  believed  the  respondent  entitled  to 
recover,  and  that  the  amounts  were  added 
and  the  sum  so  obtained  was  divided  by  12, 
which  result  was  returned  into  court  as  the 
verdict  of  the  Jury.  In  opposition  to  the 
motion  for  a  new  trial  respondent  filed  the 
affidavit  of  two  members  of  the  jury,  denying 
that  such  a  method  of  reaching  a  verdict  was 
resorted  to,  stating  the  manner  In  which  It 
was  reached,  and  showing  that  the  conduct 
of  ttie  jury  was,  In  all  respects,  regular  and 
proper.  We  conclude,  as  the  trial  Judge  no 
doubt  concluded,  that  aniellant's  cmtentlon 
was  not  established. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  trial  court  Is  affirmed.  Coats 
are  awarded  to  respondent 

SXTLUTAN,  a  J.,  and  BUDGB,  3^  conciiT. 


OOBET  T.  BIiACKWBLL  LUMBBB  OO. 
et  aL 

(Supreme  Court  of  Idaho.    June  5,  1915.) 

CONTINUANOS  €=»7,  26  —  DXBCBBTION  —  PBO- 
CVBEUBNT   OF  TbSTIMOITT— DlLIOBKCB. 

The  granting  or  refusing  to  grant  a  con- 
tinuance of  a  case  is  lartrely  In  the  souod  dis- 
cretion of  the  trial  court  and  held,  in  this  case, 
that  under  the  &cto  presented  the  affidarita 
for  a  contiQuance,  the  court  did  not  abuse  its 
discretion  In  refusing  to  grant  a  contionance^ 

[Ed.  Note.— For  other  cases,  see  Continuance. 
Gent.  Dig.  H  17,  18,  74-«6;  Dec.  Dig.  ^ 

7,  2G.J 
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Appeal  tnm  District  Court:,  EiwteDBl 
Gonnty;  Robert  N.  Dann,  Judge. 

Action  by  W.  A.  Corey,  trustee  In  bank- 
mptcy  of  E,  J.  Johannes,  against  tbe  Black- 
well  Lumber  Company,  a  corporation,  and 
another.  From  a  Judgment  for  defmdants, 
plalntlfl  appeals  Affirmed. 

See,  also,  24  Idaho,  642, 135  Pac.  742. 

Ezra  R.  Wbltla,  of  Ccear  d'AIene,  and  Sam- 
uel Stem,  of  Spokane,  Wash.,  for  appellant. 
Jotm  P.  Gray  and  Frank  M.  KfcCarUiy,  both 
of  Oceur  d'AIene,  for  respondoita. 

SULIiiyAN,  a  J.  TUa  action  was  brought 
1^  the  plaintiff  as  trustee  In  bankruptcy  of 
oi»  R.  J.  Johannea  against  the  BlacfcwcAI 
Lumber  Company,  a  corporation,  and  Mrs. 
B,  J.  Johannes,  to  recover  the  amount  of  an 
alleged  frandolent  preference  attempted  to 
be  made  by  Johannes,  the  bankrupt,,  to  bis 
divorced  wife,  one  of  ttae  defradants.  The 
lumber  company  was  made  a  par^  defendant 
because  it  bad  in  Its  possession  money  origi- 
nally doe  to  said  B.  J.  Johannes,  while  the 
lattCT  was  ragaged  In  the  coal  business  In 
Spt^ne,  WaslL,  and  because  a  garnishment 
or  attachment  had  beoi  Issued  against  It  In 
an  action  brought  by  the  Davenport  Coal 
Company  against  the  bankrupt  to  recover 
money  due  it  from  him.  Tbe  complaint  was 
filed  Mardi  26,  1912,  to  whldi  a  demurrer 
was  Interposed,  and  the  demurrer  was  not 
disposed  of  until  January,  1913,  when  It  was 
sustained.  The  plaintiff  elected  to  stand  on 
his  complaint  and  refused  to  plead  further, 
and  Judgment  of  dismissal  was  entered,  and 
from  that  Judgment  an  appeal  was  taken  to 
this  court  (see  24  Idaho.  642,  135  Pac.  742), 
and  the  Judgmoit  was  reversed  and  the 
cause  remanded  for  further  proceedings.  On 
March  5,  1914,  the  cause  came  on  for  trial, 
and  the  application  was  made  to  postpone 
the  trial  because  the  plaintiff  had  not  yet 
taken  the  deposition  of  R.  J.  Johannes,  which 
he  desired  to  Introduce  on  tbe  trial  of  the 
case,  and  also  because  of  the  engagements  of 
Hr.  Stem,  one  of  the  attorneys  for  the  plain- 
tiff, who  took  the  more  active  part  in  the 
management  of  this  case,  and  who  was  in- 
tending to  try  It  with  the  assistance  of  Mr. 
Whltla.  The  court  denied  a  continuance, 
and  thereupon  dismissed  the  action  for  want 
of  prosecution.  A  motion  was  made  to  va- 
cate and  set  aside  the  judgment  of  dismissal 
and  the  appeal  Is  from  the  Judgment  and  the 
order  denying  tlie  motion  to  vacate  tbe  Judg- 
ment 

Tbe  errors  assigned  Involve  the  action  of 
the  court  in  refusing  to  grant  a  continuance 
and  in  dlsmlsalng  the  case  for  want  of  prose- 
cution. The  motion  to  vacate  the  Judgmmt 
was  presented  on  certain  affidavits  and  the 
record  in  Qie  case.  A  continuance  was  ask- 
ed for  the  purpose  of  procuring  the  deposl- 
ti<m  of  tbe  bankrupt,  and  It  was  contended 
that  all  possible  dlUgenee  was  eardsed  In 


attempting  to  procure  said  deposition,  but 
that  it  was  Impossible  to  locate  the  said 
Johannes,  and  that  he  was  finally  located  in 
Helena,  Mont  It  Is  a  well-recognized  rule 
that  the  discretion  of  the  trial  court  in  refus- 
ing or  granting  a  continuance  will  not  be 
reversed  on  appeal  unless  there  appears  from 
the  record  a  clear  abuse  of  such  discretion, 
and  we  are  unable  to  say  from  the  whole 
record  that  the  trial  court  abused  its  discre- 
tion in  refusing  to  grant  the  continuance. 
None  of  the  facts  showing  the  diligence  used 
by  the  appellant  In  ascertaining  the  where- 
abouts of  said  Johannes  in  order  to  take  bla 
deposition  are  set  forth  in  the  affidavits,  and 
the  trial  court  evidently  concluded  that  when 
the  plaintiff  knew  that  said  case  would  come 
on  for  trial,  he  ought  to  have  made  certain 
efforts  to  locate  his  witnesses,  and  in  case  he 
could  not  do  so,  he  ought  to  have  set  forth 
the  facts  in  his  affidavit  as  to  what  be  had 
done  In  regard  to  the  matter.  If  tbe  plain* 
tiff  had  been  depending  on  the  deposition  of 
Johannes  In  the  trial  of  said  case,  a  prudent 
or  careful  plaintiff  would  have  certainly 
kept  Informed  as  to  his  location  or  made 
timely  effort  to  ascertain  the  location  of  his 
witness  In  order  to  enable  him  to  take  his 
deposition.  While  this  court  would  have 
been  fully  JustlQed  in  holding  that  the  court 
did  not  abuse  its  discretion  in  case  it  had 
granted  the  continuance,  we  cannot  say  that 
he  abused  his  discretion  In  refusing  to  grant 
a  continuance  under  the  facts  set  forth  In 
the  affidavits. 

The  action  of  the  court  therein  and  in  en- 
tering a  Judgment  of  dismissal  must  there- 
fore be  affirmed ;  and  It  Is  so  ordered,  with 
costs  In  favor  of  the  respondents. 

BUDGB  and  MORGAN,  JJ.,  cottCQf. 


DAVENPORT  et  aL  v.  BURKBJ. 
(Supreme  Court  of  Idaho.    June  5,  19150 

1.  Appeal  akd  Ebbok  «=s>1078— AssiOHUNm 
OF  Ebbor— -Bbibf  and  Abguuxnt. 

Where  asBignments  of  orror  are  set  out  in 
counsel's  brief  as  prescribed  by  the  rules  of  this 
court,  but  are  not  discussed  either  in  tiie  brief 
or  upoa  oral  argument  snd  where  no  authori- 
ties are  cited  in  support  of  said  assignments  ot 
error,  tba  same  will  not  be  considered  or  de- 
termined by  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256-42^ ;  Dec.  Dig.  «» 
1078.) 

2.  PLEAnilTO  €=s350— JUDQUBNT  OK  PLBAD- 

iNos— EnroT  ov  Motion. 

When  a  party  moves  for  judgment  on  tbe 
pleadings,  he,  not  caily  for  the  purposes  of  his 
motion,  admits  the  truth  of  all  tbe  allegations 
of  his  adversary,  but  must  also  be  deemed  to 
have  admitted  the  nntrath  of  all  his  own  al- 
I^tioDS  which  have  been  denied  by  his  adversa- 
ry. Walling  V.  Bown,  9  Idaho,  ISC  t2  Pac  960, 
approved  and  followed. 

tEd.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  1058, 1064,  1070--i077 ;  Dec.  Dig. 
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3.  Plkading  «=>345— Judoubnt  ow  Plkad- 

iNQs— Right. 

A  jud^ent  on  the  pleadluga  results  from 
the  fact  that  the  answer  does  not  put  in  issue 
any  of  the  material  allegations  of  the  ccHnplalnt, 
or  where  the  pleadingrs  show  i>pon  thdr  face 
that  the  party  is  entitled  to  recover  without 
proof.  A  judgment  on  the  pleadings  is  allow- 
able, not  because  of  lack  of  proof,  but  because  of 
the  lack  of  an  issue. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent  Dig.  H  10CS~105»;  Dtc  Dig.  «s»345.] 

^  FixADiNo  «=s>343-^UDGia:nT  on  PixaD' 

ZNOB— Issues. 

Where  issues  of  fact  are  raised  by  the  plead- 
ings,  which  require  evidence  to  establish  before 
the  court  can  intelligenUy  determine  whether 
sadi  isBoes  are  with  the  plaintiff  or  defendant, 
it  is  error  to  enter  judgment  on  the  pleadings. 

[E>d.  Note. — For  other  casea,  see  Pleading, 
CenL  Dig.  SS  104&-1051;  Dec.  Dig.  «=9343.] 

5.  Pleading  <S=»345— JuDOianr  ON  Plud- 
IIIG8— Defense. 

If  hut  cme  defense  is  good,  the  mtin  plesd* 
lug  cannot  be  deemed  frivolous  or  subject  to  a 

motion  for  judgment  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1055-1009 ;  Dec  Dig.  ^345.] 

6.  Pleading  «s»343— Judoueht  on  Plead- 
ings— Ibsum. 

Motion  for  Judgment  on  the  pleadings 
should  not  be  granted,  unless  it  dear^  appear 
on  the  face  of  the  pleadings  that  there  are  no 
material  issues  raised  by  the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  1048-1051 ;  DecrDig.  «=>343.) 

7.  PLBADino  «=»343— Judgment  on  Plead- 
ings— Granting  or  Motion. 

Held,  under  the  facts  In  this  case,  that 
there  were  material  issues  raised  by  the  plead- 
ings, and  that  it  was  reversible  error  for  the  tri- 
al court,  upon  a  mere  moticHi,  to  adjudge  and 
determine  the  rights  of  Um  partiM  to  uis  lltlga- 
tim  without  a  DeariDg. 

[Bd.  Note;.— For  othv  cases,  see  heading, 
Cent  Dig.  fi  1048-1051;  D^TDIg.  «s>343.1 

Appeal  from  District  Ctourt,  Shosbone 
Gonnty;  John  IS.  Flynn,  Judge. 

Action  by  Horace  M.  Darenport  and  otbers 
against  Patrick  Burke.  From  a  Jadgment  for 
plalntiffa,  defendant  appeals.  Reversed  and 
remanded. 

James  A.  Wayne,  of  Wallace,  for  appellant 
James  E.  Gyde  and  John  H.  Wourms,  both 
of  Wallace,  for  respondents. 

BUDGE,  J.  This  Is  an  action,  brought  In 
the  district  court  of  the  First  judicial  district 
In  and  for  Shoshone  county,  to  cancel  two 
certain  contracts  for  the  purchase  of  mining 
claims  hereinafter  referred  to  and  to  declare 
said  contracts  null  and  void  and  not  a  cloud 
upon  plalDtiffs'  title,  and  for  the  possession 
and  right  to  the  possession  of  said  mining 
claims  as  against  the  defendant 

The  rulings  of  the  trial  court  in  this  case 
were  upon  Issues  of  law  raised  on  the  plead- 
ings. We  have  therefore  concluded  that 
it  win  not  be  necessary  to  set  ont  In  full  all 
of  the  alleeations  of  the  complaint,  the 
denials,  and  affirmative  allegations  contain- 
ed In  the  second  amended  answer  of  the  de- 
fendant to  the  complaint  To>  the  said 
amended  answer,  separate  demurrers  were 


filed  by  the  plaintiffs  and  by  the  court  over- 
ruled. Separate  demurrers  of  each  of  the 
plaintiffs  were  filed  to  the  second  amoided 
cross-complaint  of  the  defendant  and  were 
by  the  trial  court  sustained,  whereupon  the 
defendant  declined  to  amend  his  said  second 
amended  cross-complaint,  and  the  same  was 
dismissed.  On  May  16,  191S,  the  plaintiffs 
moved  the  court  for  Judgment  on  the  plead- 
ings, to  wit,  the  complaint  and  the  second 
amended  answer,  which  motion  was  by  the 
trial  court  sustained.  Judgment  was  therenp- 
on  rendered  and  entered  against  the  defend- 
ant and  in  favor  of  the  plaintiffs,  as  prayed 
for  In  plaintiffs'  complaint  Tbin  la  an  ap- 
peal from  the  Judgment 

[1]  It  will  not  be  necessary,  for  ttje  pur- 
pose of  disposing  of  this  case,  to  discuss  the 
action  of  the  trial  court  In  sustaining  the 
separate  demurrers  of  the  plalntUfs  to  the 
second*  amended  cross-coroplaint  of  the  de- 
fendant, for  the  reason  that  counsel  has  not 
deemed  It  necessary  to  discuss  the  action  of 
the  court  In  this  respect,  although  assigned 
as  error  in  his  brief.  Wbere  assignments  of 
error  are  made  in  counsers  brief  but  not 
discussed  either  In  the  brief  or  upon  oral 
argument,  and  where  no  authorittes  are  cited 
In  support  of  the  assignment  of  error,  said 
assignment  will  not  be  discussed  by  this 
court  Idaho  Mera  Co.  t.  Kalanquln,  8 
Idaho,  103,  66  Fac.  933;  Famswprth  t. 
Pepper,  148  Pac.  4a 

[7]  We  will  confine  ourselves  to  a  discus- 
sion of  the  second  and  third  assignments  of 
error  In  appellant's  brief,  to  wit: 

Second.  "The  court  erred  in  sustaining  plain- 
tiffs' motion  tix  a  judgment  on  the  pleadings." 
Third.  "The  court  erred  in  mtering  the  judg- 
ment of  dismissal." 

In  order  to  determine  whether  the  court 
erred  In  sustaining  the  plaintiffs'  motion  for 
Judgment  on  the  pleadings,  and  thereafter 
entering  up  Judgment  of  dismissal,  It  becomes 
necessary  to  refer  briefly  to  the  allegations 
of  the  complaint,  the  denials,  and  affirma- 
tive allegations  of  the  answer. 

Among  other  things,  it  Is  alleged  in  the 
complaint  of  the  plaintiffs  that  on  June  3, 
1912,  the  plaintiffs,  with  the  exception  of 
John  H.  Wourms,  were  the  owners  of  certain 
lode  mining  claims  situate,  lying,  and  being 
In  Beaver  mining  district,  county  of  Sho- 
shone, state  of  Idaho,  known  as  the  "Ama- 
zon," "Manhattan,"  "Monitor,"  "Ajax," 
"Glenwood,"  "Staten  Island,"  "New  York," 
and  "Merrimac"  group  of  mining  claims.  It 
Is  alleged  that  there  were  two  options  to 
purchase  the  above-named  mining  claims 
given  to  the  defendant  by  the  owners  thereof^ 
part  of  whom  resided  In  Wallace,  Idaho,  and 
the  others  In  Denver,  Colo.  For  the  purpose 
of  brevity,  the  contracts  will  be  treated  and 
referred  to  in  this  opinion  as  one. 

The  plaintiffs  allege  that  the  consideration 
to  be  paid  by  the  defendant  under  the  option 
to  purchase  the  mining  claims  referred  to 
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wu  9160.000.  nUtm  aaSA  unoiint  was  divid- 
ed Into  Tarlom  bhiiu,  tbe  first  payment  d 
$16^)00  falling  dne  on  or  before  December  3, 
1812,  whlcb  amount  the  ploinUfls  allege  the 
def«idant  did  not  pay,  and  that,  by  reason  of 
bis  failure  so  to  do,  plaintiffs  bronfl^t  this 
action. 

The  contracts  marked  Exhibits  A  and 
B,  attached  to  and  made  a  part  of  plaintiffs* 
complaint,  among  other  things,  provided; 
First,  that  Burke  was  to  have  the  immediate 
possession  of  said  property;  second,  that 
the  deed  eouveying  the  interest  of  the  plain- 
tiffs to  the  mining  claims  was  to  be  placed  In 
the  First  National  Bank  at  Wallace,  Idaho, 
and  the  First  National  Bank  of  Deiver,  Cola, 
to  be  delivered  to  Bnrke  upon  the  payment  of 
the  instaUmoits  as  they  became  due  under 
the  contract  of  purdiase;  tiilrd,  Burke,  un- 
der the  terms  of  the  contract,  agreed  to  do 
certain  development  work;  fourth,  it  was 
agreed  that  Burke  might  extract  and  ship 
certain  ore  from  said  mining  claims;  fifth, 
2S  per  cent  of  the  net  smelting  returns  from 
all  shipments  of  ore  were  to  be  applied  upon 
the  payments;  sixth,  it  was  to  be  provided 
that  all  buildings  and  machinery  placed  upon 
the  property  by  ButTsb  should  become  the 
property  of  the  owners  In  the  event  Burke 
did  not  comply  with  the  conditions  of  the 
contracts;  seventh,  It  was  agreed  that  Burke 
sbonld  save  the  owners  from  any  Uens,  judg- 
ments,  llabllitiee^  or  indebtedness  of  any  kind 
or  natore  dnring  the  life  of  the  agreement; 
eighth,  that  time  was  Hie  essence  of  the  con- 
tracts; ninth,  that  nothing  in  the  ccntract 
should  be  so  construed  as  to  compd  Bnrke 
to  purchase  said  mining  claims  or  render 
him  liable  in  damages  if  he,  failed  so  to  do, 
if  be  finally  concluded  not  to  avail  himself 
of  the  conditions  of  the  contract 

The  complaint  sets  forth  that  the  plaintiifa 
bad  performed  all  of  the  things  prescribed 
to  be  performed  by  them  under  the  provfelons 
of  the  contract  and  at  the  time  of  the  com- 
mencement of  the  suit  Burke  had  paid  $179 
on  the  purchase  price.  It  is  further  all^d 
that,  prior  to  the  commencement  of  this 
action,  the  owners  of  the  mining  claims  in< 
volved  in  this  litigation  gave  to  one  John 
H.  Wonrms,  who  is  made  a  respondent  in 
this  action,  an  option  to  purchase  these  same 
mining  claims;  that  Wonrms  had  demanded 
of  Bnrke  the  posseBsion  of  said  claims,  but 
he  had  refused  to  deliver  the  possession  or 
to  pay  the  balance  due  on  December  3,  1912. 

The  plaintiffs  pray  that  it  be  decreed  that 
the  defmdant  had  violated  the  terms  and 
conditions  of  the  agreem«its,'  and  that  said 
contracts  be  canceled  and  held  for  naught, 
and  that  the  defendant  be  enjoined  from  in- 
terfering with  the  possession  of  the  plain- 
tiffs in  said  mining  claims. 

To  this-  complaint  the  defendant  Burke 
filed  a  second  amended  answer,  In  which  he 
admits  the  signing  of  the  two  contracts  of 
the  plaintiffs  (Exhibits  A  and  B),  but  avers 
that  said  contracts  were  not  signed  until 
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June  17, 1012)  denies  that  he  bver  assented  to 
the  terms  and  conditions  of  said  contracts 
(Exhibits  A  and  B),  and  alleges  that  in 
truth  and  in  fact  def^danf  s  signature  there- 
to was  obtained  by  and  through  the  false 
and  fraudulent  representa  tions  of  plaintiff 
Charles  W.  Betts.  who  was  then  and  tliere 
acting  as  the  a^nt  of  all  of  the  plaintiffs, 
with  the  exception  of  Flohr  and  Wourma,  and 
alleges  that  his  cdgnature  to  said  contracts 
was  obtained  in  the  following  manner,  and 
under  the  following  conditions  and  circum- 
stance to  wit :  That  on  or  about  September 
14,  1911,  one  William  T.  Tracy  entered  into 
a  contract  in  writing  with  jdaintlffs  Daven- 
port, Flohr,  Betts,  the  estate  of  Barry  N. 
Illllard,  and  Charles  F.  Asp,  for  the  purchase 
of  all  right  title,  and  Interest  of  the  afore- 
said parties  In  and  to  the  mining  claims  de- 
scribed in  the  complaint  in  which  said  con- 
tract the  defendant  was  named  as  a  party, 
but  was  not  interested,  and  was  only  known 
as  a  nominal  party  thereto,  which  contracts 
with  Tracy  are  set  out  In'  htec  verba  In  the 
def aidant's  second  ammded  answer;  that 
on  or  about  February  13, 1912,  Tracy  forfeit- 
ed hla  contracts,  and  theremran  plaintiffs  pro- 
posed to  the  defendant  that  if  he  would  as- 
sume all  the  debts  incurred  by  Tracy  under 
his  contracts,  which  amounted  to  about  the 
sum  of  $9,000,  and  would  pnbUsh  In  the 
Press  Times,  a  newspaper  published  in  the 
city  of  Wallace,  Shoshone  county.  Idaho,  a 
notice  to  the  public  that  he  would  assume 
and  pay  all  obligations  and  fulfill  all  con- 
tracts  Incurred  or  entered  into  by  Tracy,  the 
plaintiffs  woidd  enter  into  a  contract  or  con- 
tracts with  the  defendant  for  the  sale  to  the 
defendant  of  the  mining  claims  referred  to 
in  the  lOaintlffs'  complaint  for  the  same  con- 
sideration as  was  required  to  be  paid  by  Tra- 
cy, and  would  give  the  defendant  the  eame 
length  of  time  after  the  date  of  »atd  con- 
tracti  loitMn  toMch  to  make  aaid  paymentt 
as  had  been  given  to  Tract/;  that  he  accept- 
ed said  offer,  and  on  or  about  June  17,  1912, 
was  advised  hy  the  plaintiff  Betts,  who  was 
thai  acting  for  hims^  and  as  the  agent  of 
all  ot  said  plaintiffs,  with  the  exceptiw  of 
Flohr  and  Wourms,  that  contracts  drawn  In 
accordance  with  the  oral  agreement  between 
plaintiffs  and  defendant  were  at  the  Finit 
National  Bank  of  Wallace,  Idaho,  and  ready 
for  defendant's  dgnature;  that  said  Betts 
then  advised  the  defendant  that  the  contracts 
were  Identical  in  terms  with  the  contracts 
theretofore  made  between  the  plaintiffs  and 
Tracy,  except  as  to  the  time  when  payments 
thereunder  were  required  to  be  made,  which 
had  been  modified  In  accordance  with  the 
oral  agreement  between  the  plaintiffs  and 
defendant;  that  thereupon  the  defendant 
went  with  the  said  Betts  to  the  First  Nation- 
al Bank  of  Wallace,  and,  without  reading  the 
said  contracts  (Exhibits  A  and  B),  but  rely- 
ing on  the  statements,  assurances,  and  repre- 
sentations of  Betts  that  said  contracts  were 
identical  with  the  Tracy  contracts,  with  the 
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exception  of  the  time  for  payments,  signed 
his  name  to  said  contracts. 

Defendant  alleges  tiiat  on  or  about  April  2, 
1912,  he  entered  into  possession  of  said  min- 
ing claims  pursuant  to  the  terms  of  the  oral 
agreemoit  entered  into  between  the  plaln- 
tiffs  and  the  defendant,  and  not  under  the 
terms  and  conditions  of  Exhibits  A  and  B. 

The  defendant,  for  lack  of  sufficient  knowl- 
edge or  information  to  okable  him  to  form  a 
belief,  denies  that  the  plalntlflh  on  December 
4,  1912,  gave  an  option  to  Wourms  to  pur- 
chase said  mining  property,  and  in  like  man- 
ner draiea  any  knowledge  of  the  existence  or 
conditions  of  said  or  any  option,  and  alleges 
that,  if  said  option  was  given  to  said  Wourms 
to  purchase  said  mining  claims,  said  Wourms 
took  said  option  with  full  knowledge  of  the 
rights  claimed  by  the  defendant 

Farther  answering  said  complaint,  and  by 
way  of  afflrmative  defoise,  the  defendant  al- 
leges, among  ottier  things,  that,  at  the  time 
Tracy  forfeited  his  rl^t  under  said  con- 
tracts, be  (Tracy)  had  Incurred  and  owed  ap- 
pfoxlmately  $9,000  for  labor,  supplies,  and 
material  furnished  to  and  used  by  him  in 
prosecuting  work  under  said  contracts,  which 
amount  the  defendant  alleges  he  paid. 

The  defendant  further  alleges  that  he  pub- 
lished the  notice  agreed  upon  in  tiie  Press 
Times,  published  In  the  city  of  Wallace;  that 
on  or  about  April  2,  1912,  he  entered  upon 
said  lode  mining  claims  and  prosecuted  work* 
thereon  under  said  oral  contract  until  he 
was  enjoined  in  this  action,  which  was  on  or 
about  December  16, 1912 ;  that,  in  the  prose- 
cution of  said  work  upon  said  mining  claims, 
be  expended  about  $30,000. 

Defendant  alleges  that  the  contracts  (Ex- 
hibits A  and  B),  signed  by  the  defendant  and 
attached  to  and  made  a  part  of  the  plaintiffs' 
complaint  were  and  are  materially  and  sub- 
stantially  different  in  terms  and  conditions 
from  the  Tracy  ^contract  or  the  oral  contract, 
among  ottier  things,  in  the  following  particu- 
lars: In  the  Tracy  contract,  the  right  of  the 
holder  of  said  contract  to  extract  ore  from 
said  premises  was  limited  only  by  the  fol- 
lowing provisions,  to  wit: 

"It  la  hereby  further  a^ecd  that  the  parties  of 
the  second  part  shall  have  the  right  to  extract 
aod  ship  any  and  all  ore  encoaotered  during  the 
course  of  development  work  on  said  property, 
provided,  however,  that  the  parties  of  the  second 
pert  shall  deposit  to  the  credit  of  the  parties  of 
the  first  part,  at  the  said  First  Natitnial  Bank, 
an  amount  equal  to  one-fourtb  of  the  smelter  re 
turns  received  from  such  shipments,  which 
amounts  so  deposited  shell  be  applied  towards 
the  liquidation  of  the  payments  as  tbey  fall  due 
at  tlie  time  and  in  the  manner  as  faereiub^ore 
set  forth." 

While  In  the  contract  which  this  defendant 
alleges  he  was  Induced  to  sign  without  read- 
ing, as  herein  referred  to,  there  bad  been  in- 
serted the  following  provieifHi: 

"It  is  hereby  further  agreed  that  the  party  ot 
the  second  part  shall  have  the  right  to  mine,  ex- 
tract, and  ship  any  and  all  ore  encountered  dur- 
ing the  course  of  development  work  on  said 
property,  such  ore,  thus  encountered,  not  lying 


or  contained  within  tibe  boundaries  of  Qie  m- 
dergronnd  workings  as  the  same  exist  at  tbe 
time  of  the  execution  of  this  agreement:  the  in- 
tent and  meaning  of  this  provision  being  that 
new  ore  bodies  must  be  discovered  during  the 
course  of  development  work,  lying  onttdde  and 
exterior  to  the  present  boundaries  of  the  nnder- 
ground  workines,  and  from  which  new  ore  bodies 
the  party  of  the  second  part  is  hereby  given  the 
right  to  mine,  extract  and  ship  or«.  during  the 
ordinary  course  of  development  work  and  in  tbe 
general  acceptation  of  that  term,  but  no  right 
is  hereby  given  or  granted  to  tbe  party  of  iLe 
second  part  to  atope  upon  new  ore  bodies,  thus 
encountered,  or  nuoe,  extract  or  ship  any  ore 
therefrom  in  any  other  manner  than  as  herein 
provided.  Any  ore  thus  mined,  extracted,  or 
shipped  shall  be  known  as  'development  ore.'" 

It  is  contended  by  the  defendant  that  by 
reason  of  the  fact  that  the  contracts  (Exhib- 
its A  and  B),  signed  by  him  under  the  facts 
recited  in  his  second  amended  answer,  con- 
tained coudltlous  which  were  In  many  re- 
spects entirely  different  from  the  Tracy  con- 
tract or  oral  contract  under  which  he  went 
into  possession  of  said  miuiug  claims,  It  was 
impossible  for  him  to  comply  with  the  temu 
and  conditions  of  Exhibits  A  and  B. 

It  is  insisted  by  the  plaintiffs  that  the  de- 
fendant went  into  possession  of  said  mining 
claims  under  Exhibits  A  and  B,  and  failed 
to  comply  with  the  provi^ous  of  said  con- 
tract This  is  denied  by  the  defendant  who 
insists  that  there  were  no  payments  due  un- 
der the  contract  entered  Into  between  him 
and  the  plaintiffs  at  the  time  of  the  com- 
mencement of  tills  action;  that  said  pay- 
ment did  not  fall  due  untU  February  19, 191i 
While,  upon  the  other  hand,  the  plaintiffs 
insist  that  the  first  payment  fell  due  on  De- 
cember 3,  1912,  under  Exhibits  A  and  B. 

It  will  be  observed,  from  reading  the  com- 
plaint and  the  answer  In  this  case,  that  there 
are  several  Important  issues  raised  by  the 
pleadings,  not  only  with  reference  to  the  date 
of  payments,  but  tbe  right  of  the  defendant 
to  extract  and  ship  ore  encountered  during 
the  course  of  development  work  on  the  pn^ 
er^,  and  to  apply  the  proceeds  In  the  pay 
ment  of  royalties  and  the  reduction  of  the 
indebtedness.   There  are  issues  made  by  the 
pleadings  which  might  involve  the  ri^t,  title, 
and  Interest  In  and  to  said  miuiug  claims  of 
one  or  more,  it  not  all,  of  the  plaiutiffa ;  tt>  ^ 
what  extent  the  defendant's  right  to  act  un- 
der his  contract  was  involved  by  reason  t>f 
subsequent  coutractB  given  to   re:s[Kindrnt  , 
Wourms,  as  well  as  the  acceptance  of  roy-  I 
alttes;    the  possession   of  the  defendant 
whether  under  the  contract  known  as  E^il>-  | 
its  A  end  B  or  under  an  oral  contract ;  and  | 
the  question  of  whether  or  not  there  was  a 
part  performance  which  would  relieve  the  dt-  . 
feudant  from  the  provisions  of  section  0(»T. 
Rev.  Codes — all  of  wlilcb  issues  were  coucvd- ' 
ed  suHicIently  well  pleaded  to  withstand  the 
assault  of  the  i^lntiffs'  separate  demurrer 
filed  to  the  defendant's  amended  answer. 

Section  3317,  Bev.  Codes,  provides: 

"Where  a  contract,  which  is  requtrt^d  by  U» 
to  be  in  writing,  is  prevented  from  bfinir  p-t 
into  writing  by  the  fraud  of  a  party  tiu>rtt>\ 
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any  other  party  who  is  hj  tnA  fraud  led  to  be- 
lieve that  it  is  in  writing,  and  acts  upon  such 
belief  to  hia  prejudice,  may  enforce  it  against 
the  fraudalent  party." 

[3]  As  was  beld  In  the  case  of  Wallins  t. 
Brown,  9  Idaho,  184,  72  Pac.  960: 

"When  a  party  moves  for  judgment  on  the 
pleadings,  he  not  only,  f6r  the  puriKtaes  of  his 
motion,  admits  the  truth  of  all  the  allegations 
of  his  adversary,  but  most  also  be  deemed  to 
hare  admitted  the  untruth  of  all  his  own  al- 
legations which  have  been  denied  by  his  ad- 
wrsary." 

[3-1]  A  judgment  upon  the  pleadings  re- 
sults from  the  fact  tbat  the  answer  does  not 
pat  In  Issue  any  of  the  material  allegatloiis 
of  the  complaint,  or  where  the  pleadings 
show  upon  their  face  that  the  party  Is  enti- 
tled to  recover  without  proof.  In  other  words, 
a  Judgment  on  the  pleadings  is  allowable, 
not  because  of  ladE  of  proof,  but  because  oit 
lack  of  an  lame.  Where  Issues  of  tect  are 
raised  bj  the  pleadings,  which  require  erl- 
denoe  to  establish  before  the  court  oould  In- 
tell^MiUy  determine  whether  each  Issues  are 
with  the  plaintlflP  or  defendant,  It  Is  raror  to 
alter  Judgment  on  the  pleadings.  Alspau^ 
r.  Reld,  6  Idaho.  223.  55  Pac.  300 ;  Coombs  t. 
CoUIns,  6  Idaho,  636,  67  Pac.  810;  Mills  Nor- 
eltr  Co.  T.  Dunbar.  11  Idaho,  971.  88  Pac. 
932. 

In  the  case  oi  BiUSks  t.  Lorell,  64  CaU  14,  27 
Pac.  942,  49  Am.  Itepi  679,  It  was  held  that: 

".Tudfpnent  on  the  pleadings"  is  anthorized 
"only  where  an  answer  admits,  or  leaves  unde- 
nied,  the  material  facta  stated  in  the  complaint." 

In  the  case  of  Johnson  t.  Manning,  3  Idaho 
(Hasb.)  352,  29  Pac.  101,  it  was  held: 

"When  any  of  the  material  allegations  <rf  the 
complaint  are  denied  by  the  answer.  It  is  error 
to  render  judgment  on  the  pleadings." 

And  in  the  case  of  Swinehart  v.  Pocatello 
Meat  &  Produce  Co.,  8  Idaho,  710,  70  Pac. 
1054,  the  court  said: 

"Where  a.  material  issae  of  fact  is  made  by 
the  pleadings,  ju^ment  on  the  pleadings  con- 
stitutes reversible  error." 

If  any  (Hte  d^ense  is  good,  ttie  entire  plead- 
ing cannot  be  deemed  frivolous  or  subject  to 
the  motion  for  a  Judgmoit  on  the  pleadings ; 
nor  doea  mere  vagueness  and  uncertainty 
render  a  pleading  subject  to  snch  a  motion, 
w  the  pleading  evidence  or  legal  conclu- 
8lofl&  31  Cyc  pp.  610,  eil.  In  fact,  in  some 
Jnrisfllctlong  it  Is  reversible  error  to  grant  a 
motion  for  a  Judgment  on  the  pleadings, 
where  a  demurrer  has  been  overruled.  Mc- 
Cown  T.  HcSween.  29  S.  C.  130,  7  S.  E.  45. 

In  the  case  of  De  Conrcey  r.  Goz,  94  Gat 
C89,  30  Pac  96,  the  court  says: 

"We  have  not  overlooked  the  point  made  by 
appellant  on  the  action  of  the  court  in  granting 
tiie  motion  for  judgment  on  the  pleadings  on  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  after 
faavin?  overruled  a  demurrer  based  on  that 
ground.  We  think  it  nothing  more  serious  than 
an  irregularity,  which  it  is  better  to  avoid,  so 
far  as  iwacticable." 


As  a  general  rule.  It  might  be  stated  that 
a  motion  for  a  Judgment  on  the  pleadings 
should  not  be  granted,  unless  It  clearly  and 
satisfactorily  appear  to  the  trial  court  that 
there  are  no  material  issues  raised  by  the 
denials  in  the  answer  or  by  the  affirmative 
allegations  of  the  answer.  To  finally  ad- 
judge and  determine  the  rights  of  litigants 
upon  a  mere  motion  without  a  hearing  or  af- 
fording a  full  <9portanlt7  to  litigate  their 
rights  might  result  In  great  injustice  being 
done. 

From  the  pleadings  In  this  case.  It  clearly 
appears  that  a  contract  was  entered  into  be- 
tween the  parties  to  this  action.  That  there 
was  a  part  performance  <rf  a  contract  can- 
not be  denied.  Neither  can  it  be  gainsaid 
that  the  defendant,  while  lu  possession  of  the 
mining  claims,  paid  off  the  indebtedness  and 
expended  moneys  in  prosecuting  his  work  un- 
der a  contract  to  the  amount  of  approximate- 
ly $30,000.  The  court  was  not  in  a  position 
to  determine  from  the  pleadings  alone  wheth- 
er the  false  and  fraudulent  representations 
made  as  alleged  by  the  defendant  were  bind- 
ing upon  one  or  more  or  all  of  the  plaintiffs. 

Each  and  every  allegation  contained  in  the 
defendant's  answer,  whether  a  denial  or  an 
affirmative  allegation,  for  the  purposes  of 
the  motion  for  Judgment  on  the  pleadings, 
was  admitted  to  be  true  by  the  plainUffs,  and 
each  and  every  allegation  of  the  idaintlffB' 
complaint  that  was  denied  by  the  answer  was 
admitted  to  be  untrue  the  plaintiffs.  The 
plaintifr^  tfaer^ore  admitted  that  the  defend- 
ant entered  Into  an  oral  CMitract,  the  con- 
ditions of  whlidi  were  exactly  the  same  as 
the  Tracy  contract,  except  as  to  the  date  of 
payments.  The  plalntlfTs  admitted  the  false 
and  fraudulent  representations  made  by  the 
plaintiff  Betts,  not  only  in  so  far  as  they 
bound  Betts  himself,  but  that  he  was  the 
&g&it  of  the  plaintiffs  and  made  said  repre- 
swtations  for  and  on  behalf  of  the  plalutiffs, 
whereby  they  ell  became  bound,  and  that  by 
reason  thereof  the  defendant  was  misled,  as 
alleged  In  his  second  amended  answer. 

It  will  not  be  necessary  to  call  attention 
to  all  of  the  issues  raised  by  the  pleadings  in 
this  case,  or  to  comment  upon  the  admissions 
d  the  plointilTs,  which  are  deemed  to  be  true, 
for  Uie  parpose  of  a  motton  for  Judgment  on 
the  pleadings.  Suffice  it  to  say  that  there 
are,  In  oar  f^dnlon.  material  issues  raised  by 
tbe  pleadli^  and  that  reversible  error  was 
committed  by  the  trial  court  In  sustaining 
the  idointifrs'  motion  for  a  Judgment  on  the 
pleadings. 

The  Judgment  should  be  reversed,  and  the 
cause  renanded ;  and  it  is  so  cnrdered.  Costs 
are  awarded  to  aivellant 

SULLIVAN,  0.  J.,  and  MORG-AN,  J,,  con- 
cur. 
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SMTTHB  T.  SMTTHBL 
Appeal  of  STATE. 
(Snpreme  Court  of  Oregon.   Jane  8,  1915.) 

1.  Appeal  and  Ebbob  ^9374— Dibuisbaz^ 
Necessity  of  XTrdbrtakiko. 

It  was  not  ground  for  the  dismissal  of  an 
appeal  by  the  district  attorney  in  a  suit  for 
divorce  that  he  filed  no  undertaking;  Zj.  O.  L. 
I  578,  expresaly  ezcnaing  the  atate  from  filing 
an  undertaking. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2006-2010;  Dte.  IHg.  ^ 
874.] 

2.  Appeai.  akd  Ebbob  <S=»801  —  Appeal  bt 

DiSlVICT  ATTOBNET— Monon  TO  DlBUIBS. 

On  appeal  bj  the  district  attorney  in  a  di- 
Torce  suit,  the  record  did  not  show  that  he  bad 
been  served  with  summons  prior  to  the  tlial 
of  the  suit,  or  that  he  had  anneared  in  the  suit 
as  required  by  U  O.  §  1020.  as  amended  in 
1911  (Laws  1911,  p.  126),  and  plaintiff  moved 
to  disniisB  the  appeal  on  the  ground  that  the 
appellant  had  no  authority  to  prosecute  it 
Held  that,  in  view  of  the  fact  that  the  district 
attorney  had  not  been  served  as  required,  and 
Qiat  the  qoeatton  was  not  here  presented,  a  mo- 
tion to  dismiss  would  be  overruled  with  leave  to 
renew  it  on  argument  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  ii  8161-3104 ;  Dec.  Dig. 
801.3 

In  Banc  Appeal  ft-om  Circuit  Court,  Blarl- 
on  County ;  William  Galloway,  Judge. 

Action  by  May  Macombe  Smythe  against 
Ignatius  Martin  Smythe.  From  a  decree  for 
the  plaintiff,  the  District  Attorney,  in  the 
name  ot  the  State,  appeals.  Motion  to  dis- 
miss the  appeaL  Motion  OTerrnled,  with 
leave  to  renew  on  argument. ' 

E.  B.  ningo,  Dlst  Atty.,  of  Salem,  for  the 
State.  Iran  O.  Hartln  and  Carey  F.  Martin, 
both  of  Salem,  for  respondent 

EAKIN,  J.  [1, 2]  This  Is  a  motion  to  dis- 
miss an  appeal  In  a  suit  for  a  divorce,  which 
was  commenced  by  the  filing  of  the  com- 
plaint. The  defendant,  Ignatius  Hartln 
Suiytlie,  was  a  nonresident  of  the  state,  and 
summons  was  Issued  to  him  and  returned  by 
the  sherllT  of  Union  county,  N.  D.,  showing 
personal  service  In  said  county;  the  return 
being  indorsed  thereon.  The  case  was  tried 
before  the  county  clerk  of  Marion  county. 
Dr.,  as  referee,  and  findings  were  made  In 
favor  of  the  plaintiff,  and  a  decree  of  divorce 
granted.  Whereupon  the  district  attorney 
of  this  county  filed  a  notice  of  appeal  from 
said  decree.  The  plaintiff  served  a  motion  to 
dlfiiiiiHS  Bald  api>eal,  in  which  six  grounds 
therefor  are  assigned ;  some  being  duplicates. 
First,  he  contends  that  the  notice  does  not 
deijcribe  the  court  to  which  the  appeal  is  at- 
tempted to  be  taken.  This  point  Is  disposed 
of  in  Smith  v.  Dwlght,  decided  by  this  court 
against  plaintiff's  contention  May  18, 1015, 14S 
Pae.  477.  It  Is  further  alleged  that  the  ap- 
pelfant  baa  filed  no  undertaking  on  appeal, 
but  this  is  disposed  of  by  reference  to  sec- 
tion 578.  Ii.  O.  L..  which  excuses  the  state 
from  filing  an  undertaking.  Tlie  further  ob- 


jection Is  made  that  ^ipellaiit  bas  no  anthor- 
Ity  in  law  or  legal  rlglit  to  prosecute  tUs 
appeal.  The  assignments  of  error  in  the  ab- 
stract are:  (1)  That  the  evidence  &lls  to 
support  the  findings  of  fact  and  oondnsiins 
of  law;  (2)  that  it  falls  to  support  the  de- 
cree of  the  court :  and  (3)  that  fibe  complaint 
fails  tb  state  a  cause  of  "action.  It  appears 
from  the  record  be&re  us  that  no  objectloiu 
or  exceptions  were  taken  at  the  trial  to  any 
fact  at  issue  therein.  No  question  was  raised 
as  to  the  snffldency  of  the  evldoic^  nor  as 
to  that  of  tho  complaint  Section  1020,  L 
O.  L.,  as  amended  In  1911  (Laws  1911,  p. 
126),  provides: 

"In  any  suit  for  the  dissolution  of  the  mar- 
riage contract  or  to  have  the  same  declared 
void,  the  state  is  to  be  deemed  a  party  defend- 
ant, and  the  party  plaintiff  in  ancb  suit  shall 
cause  the  sammons  to  be  served  upon  the  dis- 
trict attorney  of  the  district  within  which  the 
suit  is  commenced,  or  his  duly  appointed  dep- 
uty, at  least  ten  days  before  the  term  at  vb\fii 
the  defendant  is  required  to  appear  and  an- 
swer. It  shall  be  the  duty  of  such  district  at- 
torney, so  far  as  may  be  necessary  to  prevent 
fraud  or  collusion  in  such  suit,  to  control  the 
proceedings  on  the  part  of  the  defense,  and  ia 
case  the  defendant  does  not  appear  therein,  vr 
defend  against  the  same  in  good  faith,  to  make 
a  defense  therein  on  behalf  of  the  state.  The 
court  shall  not  hear  or  determine  any  suit  for 
a  divorce  until  service  has  been  made  upon  the 
district  attorney  as  hereinbefore  provided,  un- 
less the  district  attorney  or  his  duly  appointH 
deputy  waive  the  provisions  of  this  section  hj 
appearing  in  person  at  the  trial  of  said  canst 
or  by  written  acknowledgment  of  service  waiv- 
ing time  for  his  appearance  therein.  All  de- 
crees of  divorce  heretofore  granted  in  whirh  tl;f 
requirements  of  this  section  have  not  been  r- m- 
plied  with,  are  hereby  validated  and  declared  to 
be  leml  and  binding  upon  the  parties  Uiereto,  if 
otherwise  regular." 

This  record  shows  upon  its  face  that  the 
district  attorney  was  not  served  wiUi  sum- 
mons prior  to  the  trial  thereof,  and  therefore 
the  circuit  court  Jiad  no  Jurisdiction  to  hear 
and  determine  the  same.  It  does  not  show 
that  he  appeared  in  the  suit,  but.  If  he  did, 
he  bas  made  no  objections  or  taken  no  excep- 
tions to  the  rulings  therein.  In  Parrisfa  v. 
Parrlsb,  52  Or.  160,  06  Pac.  1066,  the  duties 
of  the  district  attorney  In  such  a  case  are 
referred  to  thus: 

"But  a  divorce  proceeding  is  sol  generis,  and 
necessarily  triangular  In  its  nature,  conststiv 
of  the  plaintiff,  the  defendant;  and  the  state. 
*  *  *  Although  not  named  in  the  pleadin^i 
in  the  first  instance,  the  state,  or  the  public,  ia 
interested  in  the  reiiult,  making  it  the  duty  of 
the  cuurt  to  guard  against  colloaion  and  fraud, 
and  to  deny  the  prayer  for  divorce,  unless  sn^ 
cient  facts  properly  appear  to  justify  it  noder 
the  law." 

In  Eggerth  v.  Eggerth,  15  Or.  626,  16  Pac 
650,  It  Is  said : 

"When  the  district  attorney  Intervenes  in  be- 
half of  the  atate  in  a  suit  for  a  divorce,  and 
files  a  plc-ading  therein,  such  i^eadiug  is  t<>  bt 
governed  by  the  same  rules,  so  far  aa  appliA- 
ble,  by  which  the  defendant's  pleading  h  gov* 
emed." 

In  view  of  the  flact  that  tbe  district  8^ 

tomey  was  not  served  with  the  summons  at 
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required  by  the  statute  quoted,  and  that 
question  was  not  presented  here,  the  motion 
will  be  overruled,  with  leave  to  renew  It  on 
the  arsument  of  the  (»8e. 


HASCALL  et  al.  t.  HUBBAT  et  al. 

(Sapreme  Court  of  Or««on.   Jane  8,  1915.  On 
Petition  for  BeheariuK,  July  6,  1015J 

L  Advibse  Possession  <e=s>110— Pleadino— 
"Hostile"— "Peaceablb  . " 

Wbere  the  complaint,  in  Buit  to  quiet  title 
secured  by  adverse  possession,  alleged  that  sucli 
'  possession  had  been  "peaceable"  and  "hostile," 
tbere  was  no  Buch  conflict  in  the  meaning  of 
the  terms  aa  implied  that  the  poBseaaion  liad 
not  been  hostile  to  the  owner,  since  "hostile" 
meant  that  the  plaintiffs  had  been  in  possession 
as  owners  as  distioguisbed  from  one  holding  in 
recognition  of  or  in  Bubordinatioo  to  the  true 
owner,  while  "peaceable"  meant  that  their  poe- 
■ession  had  been  undisturbed  and  its  continuity 
an broken. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  %%  6S6-f!4e;  Dec.  Dig. 
IIU. 

For  other  definitions,  see  Words  and  Pbrasea, 
First  and  Second  SerieSt  Hostile  Poasesaion; 
Peaceable  Possession.] 

2.  Eqditt  «»211  —  PiiBADino  —  Bepx.t  — 
Depabtubb. 

In  anit  to  quiet  title,  where  the  complaint 
set  up  in  one  paragraph  fee-simple  ownership, 
and  in  another  title  by  adyerse  possession,  while 
the  reply  alleged  that  it  liad  been  gained  by 
sale  <»i  execution,  concluding  by  saying  that,  im- 
mediately after  snch  sale,  the  plaintiffs  took 
possesNon  and  held  continually,  the  complaint 
and  reply  were  not  so  inconsistent  as  to  render 
erroneous  the  refusal  of  the  court  to  strike  the 
reply  as  a  departure,  since  the  complaint's  al- 
lecation  of  fee-simple  ownership  rendered  per^ 
misnible  its  further  amplification  la  tbe  reply 
by  tbe  allegation  of  title  by  the  sale. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §  4S4;  Dec.  Dig.  «^2li.] 

3.  Qdietino  Titlc  ®=9l2  —  Possession  bt 
Pi^iNTiFf— Waiveb  by  Defendant. 

Where  defendants,  in  a  suit  to  quiet  title, 
affirmatively  asked  complete  relief,  all  parties 
submitting  themselves  to  the  Jurisdiction  of  the 
court,  such  defendants  waived  the  fact  that 
plaintiffs  were  not  in  actual  possession  of  part 
of  the  land  at  the  time  of  suit. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §g  44,  45;  Dec.  Dig.  «=3l2.] 

4.  Advebse  Possession  <&=3llO— Pueaoing— 
Issues. 

In  a  sait  to  quiet  title,  an  allegation  of 
ownership  in  fee  was  sufficient  to  admit  proof 
of  title  by  adverse  possession,  since  in  such  a 
suit  it  is  not  necessary  fur  the  complaint  to  di- 
Tul;;e  the  chain  of  title  or  reveal  probative 
facts;  it  being  sufficient  if  the  pleadings  allege 
and  name  a  substantial  interest  in  the  plaln- 
tifTB. 

IKd.  Note.— For  other  cases,  see  Adverse  Poa- 
srtision.  Cent  Dig.  i|  63tMi45;  Dec.  Dig.  «s> 
110.] 

5.  Qunmwa  Titlb  ^10— Title  to  Sdpfobt 
Suit — Gquitabu  Title. 

The  owner  of  an  equitable,  as  well  as  the 
owner  of  a  legal  title,  may  sue  to  quiet  title  to 
determine  ail  adverse  claims  affecting  his  in- 
terest. 

(Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §}  30-42;  Dec.  Dig.  «S=»10.] 


6.  BsTOPPEL  «=»10f  —  Title  sr  Eqttitablb 

ESTOPPEt.— PLBADIWO. 

In  a  suit  to  quiet  title,  wbere  the  complaint 
allowed  fee-simple  ownership  and  title  by  ad- 
verse possession,  the  answer  was  a  general  de- 
nial, and  the  reply  alleged  title  under  sale  on 
execution,  and  the  evidence  failed  to  support 
tbe  claim  of  adverse  possession,  while  it  ap- 
peared that  the  execution  sale  did  not  confer  a 
legal  title  on  the  plaintiffs,  the  evidence  sup- 
porting an  equitable  title  only,  through  the  ac- 
quiescence of  the  defendants  in  the  assertion  of 
title  by  the  plaintiffs,  although  an  equitable  ea- 
toppd,  mnat  be  pleaded  to  make  it  available, 
nevertheless  the  plaintiffs  could  rely  on  the  equi- 
table estoppel  of  the  defendants  to  vest  title  in 
them ;  for  the  answer  of  general  denial  afford- 
ed the  plaintiffs  no  opportunity  to  plead  title  by 
estoppel  in  the  reply,  while  the  equities  of  an 
unpleaded  estoppel  mav  be  availed  of  if  such 
estoppel  was  not  pleaded  for  lack  of  opportu- 
nity. 

[Ed.  Note.— For  other  eases,  see  Estoppel, 
Cent.  Dig.  g  297 ;  Dec.  Dig.  <3=3l07.] 

7.  Quieting  Title  «=>43— Pleading— Legal 
AND  Equitable  Title— Vabiance. 

In  an  action  to  quiet  title,  where  oppor- 
tunity to  plead  an  equitable  title  by  estoppel  is 
presented,  but  only  a  legal  title  is  alleged,  while 
equitable  title  is  proved,  such  proof  is  a  fatal 
variance. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §g  84-87;  Dec.  Dig. 

8.  Execution  «=3275— Sale  of  Realty— Va- 
liditt. 

Where  there  was  no  official  record  of  a  aale 
of  realty  on  execution,  no  order  was  made  con- 
firming the  sale,  and  do  deed  delivered,  although 
a  certificate  of  sale  was  given  to  the  purchas- 
ers, the  legal  title  to  tbe  property  remained  in 
the  judgment  debtors,  and  the  sheriff's  sale  did 
not  convey  a  fee  title,  even  if  such  sale  was  in 
fact  regular  in  all  respects. 

[Ed,  Note. — For  other  cases,  ace  Execution, 
Gent.  Dig.  H  16,  148,  34&,  7B1-796;  Dec.  Dig. 
«!=>27S.] 

9.  Execution  ^=»246~  Title  by  Void  Sale 
Equitaslt  Confibi£ed  bt  Judgment 
Debtobs. 

Where  a  sale  of  realty  under  execution  did 
not  vest  title  in  the  purchasers  because  there 
was  no  official  record  thereof,  no  order  confirm- 
ing it,  and  no  deed  delivered,  the  land  being  as- 
sessed thereafter  to  the  purchasers,  they  and 
those  claiming  under  them  paying  taxes,  which 
the  judgment  debtors  never  did  thereafter,  and 
where  such  debtors  waited  18  years,  until  the 
purchasers  sued  to  quiet  title,  before  claiming 
title  designedly  planning  to  delay  until  the  stat- 
ute of  limitations  barred  any  indebtedness  of 
theirs  before  asserting  title  so  as  to  recover  the 
land  free  of  the  claims  of  creditors,  the  silence 
and  acquiescence  of  the  judgment  debtors  was 
an  equitable  confirmation  of  the  void  sale  under 
execution,  operating  to  validate  vhat  was  in 
point  of  law  no  sale  at  all. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  g§  681-6S6 ;  Dec.  Dig.  *=>:i4u.J 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; Dalton  Biggs,  Judge. 

Suit  by  W.  R.  Mascall  and  another  against 
Alexander  Murray,  Jennie  Murray,  Adam 
Murray,  William  Murray,  and  another. 
Judgment  for  plaintiffs,  and  the  named  de- 
fendants appeal.  Affirmed. 

This  Is  a  suit  to  quiet  title  to  land  which  la 
referred  to  In  the  record  as  the  Cupp  ranch 

and  Is  described  as  follows: 
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The  southeast  qaarter  of  the  northwest  quar- 
ter, the  east  half  of  the  Bouthwest  quarter  and 
the  southwest  quarter  of  the  southwest  quar-' 
ter,  section  3,  the  east  half  of  the  northeast 
quarter  of  section  9,  and  the  southeast  quarter 
of  the  southeast  quarter  of  sectton  4,  in  town- 
ship 20  south  of  range  '67  east  of  Willamette 
mendian  in  Malheur  connty. 

The  land  was  owned  by  Alexander  Murray, 
Aiiam  Murray,  and  William  Murray  as  part< 
ners  doing  business  under  the  Arm  name  of 
Murray  Bros.  On  April  29,  1891,  the  partners 
made  an  assignment  for  the  benefit  of  their 
creditors,  and  on  that  day  conveyed  the 
above-described,  land,  as  well  as  other  prop- 
erty, to  Malcolm  Moody  as  assignee,  who 
qualified  and  duly  accepted  the  trust.  There- 
after, on  June  13,  1891,  pursuant  to  section 
7542,  L.  O.  L.,  the  creditors  elected  Kenneth 
McRae  as  assignee  In  lieu  of  Malcolm  Moody, 
who  had  -been  named  by  the  debtors.  The  ad- 
ministration of  the  estate  was  not  completed 
until  1899,  when  the  final  report  of  McRae 
was  approved.  Neither  Moody  nor  McRae, 
while  acting  as  assignee,  attempted  to  sell  or 
dispose  of  the  land  in  dispute;  both  Moody 
and  McRae  acted  on  the  assumption  that  the 
land  Involved  herein  had  been  sold  at  a  sale 
on  execution. 

W.  R.  Mascall  and  Annie  W.  Jackson,  on 
March  20,  1S91,  commenced  an  action  at  law 
in  the  circuit  court  for  Grant  county  against 
Adam  Murray,  Alexander  Murray,  and  Wil- 
liam Murray,  as  partners,  for  $2,250,  due  on 
II  promissory  note,  together  with  interest  at 
the  rate  of  10  per  cent,  per  annum  from 
October  1,  1889,  ¥250  attorney's  fees  and 
costs  and  dlsbarsements.  Summons  and  com- 
plaint were  served  upon  Alexander  Murray 
on  March  24,  1891,  In  Grant  coun^  and  on 
Adam  Murray  and  William  Murray  on  April 
22,  1891.  A  writ  of  attachment  was'  Issued 
on  March  20,  1891,  and  returned  April  20, 
1891,  showing  that  the  sheriff  had  levied  on 
the  land  involved  in  the  suit  on  April  0, 
1891.  The  attorneys  for  the  plaintiffs  in  the 
law  action  on  April  20,  1891,  filed  a  motion 
for  a  default  judgment,  and  order  of  sale  of 
attached  property;  and  on  the  next  day  the 
clerk  of  the  courl^  acting  without  an  order 
from  the  judge  and  believing  that  section 
185,  h.  O.  h.,  afforded  sufficient  authority,  en- 
tered a  judgment  against  the  partners  for 
$2,600,  the  amount  of  principal  and  Interest 
due  on  the  note,  $250  as  attorney's  fees,  costs, 
and  disbursements,  and  further  ordered  a 
sale  of  the  attached  property.  The  plaintiffs 
herein  claim  that  an  execution  was  Issued  on 
the  judgment  in  the  law  action,  and  that 
thereafter  they  purchased  the  land  at  a  sale 
on  execution.  There  is  no  record  evidence  of 
sale  or  confirmation  of  sale,  and  there  Is  no 
record  in  the  clerk's  office  showing  that  an 
execution  was,  at  any  time,  returned,  al- 
though after  the  title  of  the  case  a  notation 
appears  on  the  execution  docket  thus: 

"1891,  July  22;  judgment  for  plaintiff,  $2,- 
600.00 ;  attorney's  fees  $225.00 ;  costs  and  dis- 
bursements, fHH.sa  \  this  writ  and  return  $5.00, 
1891,  July  22;  execution  Issued  at  instance  of 
Parriah  &  Cuzad." 


(Or. 

The  complaint  filed  in  this  suit  alleges: 
"That  the  plaintiffs  are  now  and  have  been 
ever  since  1891,  the  owners  in  fee  and  in  the  ac- 
tual,  open,  notorious,  exclusive,  hostile  and 
peaceable  and  adverse  poei.M8lon  of 

— the  described  land;  and  in  a  separate  para- 
graph it  is  averred: 

"That  the  said  plaintiffs  are  the  owners  in 
fee  to  the  said  premises,  and  that  the  said  de- 
fendants claim  an  estate  or  interest  therein  ad- 
verse to  the  said  plaindff." 

The  Murrays  filed  an  answer  which,  after 
certain  denials  and  an  admission  that  de- 
fendants claim  an  interest  in  the  property, 
alleges  affirmatively  that  the  partners  made, 
an'  assignment  for  the  benefit  of  their  cred- 
itors and  conveyed  their  property  to  Malcolm 
Moody  as  assignee;  that  Kenneth  McRae 
was  elected  assignee  by  the  creditors,  and 
thereafter  Moody  was  discharged  by  the 
court;  that  In  1899  McRae  was  discharged 
and  the  estate  closed;  that  Moody  did  not, 
at  any  time,  transfer  the  land  to  McRae,  and 
the  court  did  not  make  any  order  directing 
Moody  to  transfer  the  land  to  McRae;  that 
neither  Moody  nor  McRae  sold  or  disposed 
of  the  real  estate,  and  that  since  the  estate  is 
now  closed,  whatever  remains  undisposed  of 
must  be  treated  as  a  surplus;  and  that  since 
the  land  Is  a  pert  of  the  surplus  and  Moody 
as  assignee  holds  the  record  title  he  occupies 
the  position  of  a  trustee  who  is  bound  to  re- 
convey  to  the  Murrays.  The  answer  conclud- 
ed with  a  prayer  that  Moody  be  decreed  to  be 
the  holder  of  the  title  to  the  premises  In 
trust  for  the  Murrays;  that  Moody  be  re- 
quired to  convey  to  the  Murrays;  that  title 
in  fee  be  decreed  to  rest  solely  in  Alexander 
Murray,  Adam  Murray,  and  William  Mur- 
ray; that  title  be  quieted  in  the  Murrays  as 
against  Malcolm  Moody,  the  plaintiffs  and 
all  other  persons  whomsoever ;  that  plaintiffs 
be  decreed  to  have  no  title  or  Interest  In  the 
property  and  for  such  other  and  further  re- 
lief as  to  the  court  shall  seem  just  and  equi- 
table. The  reply  of  plaintiff,  after  certain 
denials  and  admissions,  alleges  the  com- 
mencement of  the  law  action,  the  attachment 
proceedings,  and  the  rendition  of  the  judg- 
ment, already  mentioned ;  It  Is  further  aver- 
red that  on  or  aboutj  June  22,  1891,  an  execu- 
tion was  issued  on  the  judgment,  and  on  Au- 
gust 1, 1891,  the  sheriff  sold  the  land  to  plain- 
tiffs and  gave  them  a  sheriff's  certificate  of 
sale;  that  immediately  after  such  sale  the 
plaintiffs  entered  into  the  actual  possession 
of  the  premises,  and  have  held  the  same  con- 
tinuously. Jloody  was  made  a  party  defend- 
ant and  he  filed  an  answer  which  is  substan- 
tially the  same  as  the  reply  of  plalntiffa 
The  decree  of  the  circuit  court  was  for  the 
plaintiffs,  and  the  Murrays  appealed. 

W.  H.  Brooke  and  R.  W.  Swagler,  both  of 
Ontario,  for  appellants.  J.  E.  Marks,  of 
Canyon  City  (Errett  Hicks,  of  Canyon  City, 
on  the  brieO,  for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  It  will  be  observed  that  the  plaintiffs 
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In  this  BDit  beld  a  proiiilBB<H7  note  dgned  by 
the  Mnrrays,  and  that  this  note  was  reduced 
to  the  form  of  a  Judgment  eight  days  before 
the  partners  made  an  assignment  for  the  ben- 
efit of  their  creditors.  The  plaintiffs  dalm 
that  an  execution  was  Issued  on  the  Jndg- 
moit,  and  that  thereafter  ther  porchaaed  the 
land  at  a  sherUTs  sale,  received  a  certtflcate 
of  sale,  and  took.  Immediate  possession.  Tbej 
take  the  position  tliat  ttieir  uninterrupted  ad* 
Tone  possession  lias  ripened  Into  an  absolute 
title.  They  also  contend  that  long-c<Hitlnued 
acquiescence  by  the  Murrays  operates  as  an 
equitable  confirmation  of  the  sale,  wltidi  will 
of  Itself  debar  the  M arrays  from  asserting 
any  interest  in  the  proper^,  even  tiiough  the 
plaintiff  fail  to  establish  adverse  possession. 
The  Murrays  challenge  both  contentions  of 
the  plaintiffs,  and  after  arguing  that  plain- 
tiffs received  nothing  at  the  allied  sale  on 
execution,  the  partners  Insist  that  Moody 
holds  the  title  to  the  land  as  a  trustee  for 
them,  and  that  therefore  they  are  entitled 
to  prevail. 

t1]  Before  proceeding  with  a  discussion  of 
the  rights  of  the  parties  to  the  property  It 
will  be  necessary  first  to  dispose  of  debated 
questions  arlslDg  from  the  pleadings.  The 
complaint  allege  that  the  p(»sesi^on  of  plaln- 
tUh  had  been  peaceable  and  hostile,  and  the 
defendants  argue  that  the  term  "peaceable" 
conflicts  with  the  word  "hostile."  and  that 
such  conflict  in  the  meaning  of  the  terms  nee* 
essarlly  Implies  that  the  possession  had  not 
been  hostile  to  the  owner.  The  term  "hos- 
tile" is  used  In  the  sense  that  the  plaintiffs 
have  been  in  posaesslmi  as  owners  as  dis- 
tinguished from  one  who  holds  in  recognition 
of  or  in  subordination  to  the  true  owner.  2 
O.  J.  122.  The  word  "peaceable,"  as  employ- 
ed by  the  plaintiffs,  merely  means  that  their 
possession  has  been  undisturbed  and  the  co1^ 
tinuity  unbroken.  2  O.  J.  168.  It  is  therefore 
clear  that  there  is  no  conflict  in  the  ^nlfl- 
cance  of  the  words  used  In  the  complaint,  and 
that  this  extremely  technical  objection  to 
the  pleading  Is  without  merit. 

[2]  The  circuit  court  denied  a  motion  of 
the  defendants  to  strike  out  the  reply,  and 
this  ruling  Is  assigned  as  error.  The  argu- 
ment of  the  defendants  proceeds  upon  the 
theory  that,  having  alleged  In  the  complaint 
that  title  had  been  consummated  by  adverse 
possession,  the  plaintiffs  could  not,  in  their 
reply,  assert  a  titie  derived  In  any  other  man- 
ner or  acquired  from  any  other  source.  The 
reply  does  not,  however,  depart  from  the  kind 
or  quantity  of  title  asserted  in  the  complaint 
The  complaint  alleges  adverse  possession,  and 
the  reply  fortifies  and  strengthens  the  claims 
set  forth  in  the  primary  pleading  by  alleging 
the  facts  concerning  the  action  at  law,  the 
Judgment,  tljie  sale  on  execution,  and  the  re- 
ceipt ot  a  certificate  of  sale,  and  concludes  by 
saying  that  immediately  after  the  sale  thb 
plaintiffs  entered  into  actual  possession  and 
have  so  held  the  land  continuously.  The  re- 
ply only  details  the  transactions  relied  on  in 


suf^HMTt  of  the  entry  upon  and  holding  of  the 
land.  The  complaint  and  r^ly  must  be  con- 
strued together,  and  when  so  considered  one 
pleading  does  not  vary  from  the  other.  Pi- 
oneer Hardware  C!o.  v.  Fftrrin,  66  Or.  690,  693, 
107  Fac.  456;  Holmes  v.  Wolfard,  47  Or.  83, 
98,  81  Pac.  819 ;  Goodwin  v.  Tuttle,  70  Or. 
424,  430,  141  Pac.  U20. 

[3]  The  pleadings  of  both  parties,  however, 
have  extended  the  scope  of  the  inquiry  be- 
yond the  single  quration  of  adverse  posses- 
sion. The  defendants  cannot  avail  them- 
selves of  the  fact  that  the  plaintiffs  were  not 
in  the  actual  possession  ot  a  part  of  the  land 
at  the  time  of  the  commencemoit  of  this  suit 
because  the  Murrays  have,  by  their  answer, 
afiSrmatively  asked  for  full  and  complete  re- 
lief, and  all  the  parties  have  submitted  them- 
selves to  the  jurisdiction  of  the  court.  Moore 
V.  Shofner,  40  Or.  488,  493,  67  Fac.  611; 
Bradtl  v.  Sharkey,  68  Or.  153,  113  Pac.  653, 
654;  Carroll  v.  McLaren,  60  Or.  283. 118  Fac. 
1034. 

[4,  C]  In  a  suit  to  quiet  title  It  is  not  nec- 
essary for  the  complaint  to  divulge  the  chain 
of  titie,  or  to  reveal  the  probative  facts,  but  It 
Is  sufiiclent  if  it  appears  from  the  pleadings 
that  the  plaintiffs  own  some  substantial  in- 
terest which  is  named,  and  the  title  may  be 
shown  In  any  manner  authorized  by  law. 
Zumwalt  V.  Madden,  23  Or.  185,  31  Pac.  400 ; 
Cooper  V.  Blair.  50  Or.  894,  307, 02  Paa  1074 ; 
Savage  v.  Savage,  61  Or.  167, 170, 94  Pac.  182. 
The  allegation  of  ownership  in  fee  was  alone 
sufficient  to  enable  proof  of  titie  by  adverse 
possession.  Cooperv.  Blair,  supra ;  Mitchell  v. 
Campbell,  19  Or.  198,  24  Fac  4S5 ;  Neal  v.  Da- 
vis, 53  Or.  423.  435.  99  Pac.  60.  101  Fac.  212 ; 
Stephenson  v.  Van  Bl<Aland,  60  Or.  255,  118 
Fac.  1026;  Smltli  v.  Algoma  Lbr.  Ca,  143  Fac. 
921 ;  Hanun  v.  McKenny,  144  Pac.  435.  The 
owner  of  an  equitable  as  well  as  the  possessor 
of  a  legal  title  may  niatntaln  a  suit  to  de- 
termine all  adverse  claims  affecting  bis  inter- 
est Ladd  T.  MlUs,  44  Or.  224,  75  Fac.  141; 
Holmes  V.  Wolfard,  supra;  KoUock  v.  Ben- 
nett 53  Or.  385,  402,  100  Faa  910,  133  Am. 
St  Rep.  840;  5  B.  G.  U  S  17,  p.  649. 

Beferrlng  again  to  the  complaint,  It  will  be 
noted  that  the  plaintiffs  assert  that  they  have 
been  in  adverse  possession  of  the  premises, 
and  then  in  a  separate  paragraph  they  assert 
that  they  are  the  owners  In  fee  of  the  prem- 
ises; and  although  the  reply  only  explains 
the  claim  of  adverse  possession,  and  therefore 
harmonizes  with  the  first  pleading,  neverthe- 
less. In  view  of  the  pleadings  as  written  by 
both  parties  when  considered  in  connection 
with  the  relief  asked  for.  the  reply  would  not 
produce  a  variance  even  if  construed  as  an 
assertion  that  an  absolute  titie  had  been  cre- 
ated by  the  sheriff's  sale  and  the  issuance  of 
a  certificate  of  sale.  The  complaint  does  not 
declare  that  the  only  title  possessed  by  the 
plaintiff  is  that  of  adverse  possession,  but 
there  is  the  broad  and  general  allegation  of 
fee-simple  ownership  set  forth  in  a  separate 
and  distinct  paragraph,  and  the  averment  ol 
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ownership  as  made  In  tbe  reply  cannot  be 
snccessfnily  assailed  by  the  objection  nrged 
by  defendants. 

[6,  7]  There  Is  yet  another  phase  of  tbe 
case  requiring  attention.  The  complaint  and 
r^ly  both  allege  a  l^ia  title.  The  evidence 
falls  to  support  the  claim  of  adverse  posses- 
sion; tbe  sale  on  execution  did  not  confer 
an  absolute  title  In  fee  simple,  and  at  the 
most  the  proof  supports  an  equitable  title 
only.  A  suit  to  qnlet  title  may  sometimes 
end  in  complete  failure  merely  because  a. 
legal  title  is  allied  and  an  equitable  title 
is  proved,  for  th«  reason  that  proof  of  the 
latter  constitutes  a  variance  from  the  aver^ 
ment  of  the  fonner  kind  of  title;  and  fair 
examples  of  the  rule  and  Its  application  are 
afforded  by  Hersey  v.  Lambert,  50  Minn.  373, 
82  N.  W.  003;  Stewart  v.  Lead  Belt  Land 
Co.,  200  Mo.  281,  98  S.  W.  787;  Hebden  v. 
Bina.  17  N.  D.  235,  116  N.  W.  85,  138  Am. 
St.  Bep.  700. 

The  principle  that  an  eqnltable  estoppel 
must  be  pleaded  to  make  It  available  is  firm- 
ly established  In  this  jurisdiction,  and  Is  gen- 
erally recognized  (Nicknm  v.  Burckbardt,  30 
Or.  464,  47  Pac.  888,  48  Pac.  474,  60  Am.  St 
Rep.  822;  Union  St  Ry.  Ca  v.  First  Nat 
6k.,  42  Or.  606,  72  Pac.  586.  73  Pac.  341),  the 
design  of  the  rule  being  to  prevent  tbe  asser- 
tion of  the  truth  evra  (Sabln  v.  Phcpnlx 
Stone  Co..  60  Or.  378.  118  Pac.  494.  119  Pac. 
724).  The  doctrine  requiring  the  pleading 
of  an  estoppel  has  a  qnallflcatlon,  however, 
which  exists  In  cases  where  an  opportanity 
has  not  been  presented  for  pleading  tbe  es- 
toppel relied  on,  and  If  tbe  estoppel  Is  not 
pleaded  bjecause  of  the  absence  of  oppor- 
tunity, tbe  equities  may  nevertheless  be  avail- 
ed of.  Tleman  v.  Sachs,  52  Or.  560,  98  Pac. 
163;  Morback  v.  Toung,  58  Or.  135,  113  Pac. 
22;  West  Side  Lbr.  Co.  v.  Herald,  64  Or. 
210,  128  Pac.  lOOT,  Ann.  Cas.  1914D,  876; 
Gladstone  Lbr.  Ca  t.  Kelly,  64  Or.  163,  129 
Pac.  763.  The  answer  of  the  defendants 
challenged  the  title  of  plaintiffs  by  a  general 
denial,  and  then  for  the  affirmative  defense 
relied  oh  a  recital  of  the  assignment  proceed- 
ings and  the  claim  Uiat  Moody  held  the  title 
to  the  property  in  tmat  for  the  Murrays. 
As  a  rule,  a  general  denial  does  not  afford  to 
the  plaintiffs  an  importunity  to  assert  an 
estopiiel  In  a  reply.  The  s^rate  defense 
Interposed  by  the  defendants  constitutes  the 
basis  for  the  affirmative  relief  sought  by 
tbe  defendants,  and  the  trnth  of  the  asser- 
tion that  the  assignee  did  not  sell  or  dispose 
of  the  land  did  not  so  affect  or  Impinge  upon 
the  equities  connected  with  and  flowing  from 
tbe  sale  of  the  land  on  execntlon  as  to  re- 
quire the  plaintiffs  to  proclaim  those  equities 
in  their  reply,  and  therefore,  if  the  facts  are 
such  as  to  constitute  an  equitable  estoppel, 
the  plaintiffs  In  this  suit  are  not  precluded 
from  taUtiij;  advantage  of  it;  and,  moreover, 
the  conclusion  arrived  at  is  strengthened  and 
supported  by  the  fart  that  all  tbe  litigating 
parties  hare  submitted  themselves  to  the 


Jurisdiction  at  a  court  of  equity,  and  liave 
asked  for  full  and  complete  relief,  tiiereby 
opening  tbe  door  to  a  full  Inquiry.  Hunter 
V.  Amish  (Iowa)  145  N.  W.  877.  All  the  par- 
ties to  the  controversy  are  actors,  both  the 
plaintiffs  and  defendants  assoit  title,  and 
both  ask  for  complete  r^i^,  and,  such  bdng 
the  situation,  no  good  purpose  con  be  sub- 
served by  denying  to  the  plalntUEs  the  priv- 
ilege of  proving  some  title  and  then  debar 
them  from  what  rig^its  they  in  tect  have 
merely  because  they  have  been  so  bold  as  to 
plead  a  greater  title.  It  must  be  borne  In 
mind  that  all  parties  are  in  a  court  of  equity 
seeking  a  form  ot  relief  the  character  of 
which  is  the  same  both  in  quality  and  quan- 
tity. Permission  to  prove  an  equitable  title 
under  an  allegation  of  a  legal  title  in  a  situ- 
ation analogous  to  the  Instant  case  is  aptly 
illustrated  in  Van  Vranken  v.  Granite  Coun- 
ty, 35  Mont  427,  90  Pac.  164;  Oliver  I>oug- 
herty,  8  Ariz.  66,  68  Pac.  653.  See,  also» 
Clasmann  t,  0*Dounell,  0  tTtoh.  446.  24  Pac. 
537. 

[I]  Tbe  plaintiffs  have  ftilled  to  prove  ad- 
verse possession  of  all  the  loud  known  as 
the  Cupp  ranch  for  the  period  of  time  neces- 
sary to  confer  an  absolute  ownership;  and, 
althongh  the  defendants  suggest  that  they 
held  the  property  adversely  during  a  period 
of  10  years  subsequent  to  the  sale  on  execu- 
tion, they  have  likewise  failed  to  sustain  tbe 
intimation.  There  is  no  official  record  of  the 
sale;  apparently  the  execntlon  was  not  re* 
turned,  no  order  was  made  confirming  the 
sale,  and  no  deed  wm  delivered,  althoutrh  a 
certificate  of  sale  was  given  to  the  plalntlfb 
herein ;  and  therefore  the  legal  title  remain- 
ed in  the  Judgment  debtors,  and  tbe  sale  by 
the  sheriff  did  not.  of  Itself,  have  the  effect 
of  conveying  a  fee-simple  title  even  if  It  be 
assumed  that  such  sale  was  regular  In  all 
respects.  Faull  v.  Cooke,  19  Or.  26  Pae 
602,  20  Am.  St.  Rep.  836;  Kaston  v.  Storey, 
47  Or.  150,  80  Pac.  217.  114  Am.  St  Rep.  912. 

[9]  Since  the  sale  on  execution  did  not 
operate  to  convey  an  estate  In  fee.  it  remains 
to  be  seen  whether  the  plaintiffs  have  acqnlr* 
ed  any  equitable  Interest  which  a  court  of 
equity  will  recognize  as  being  equivalent  to 
an  absolute  ownership;  and  in  the  constdei^ 
atlon  of  this  question  tbe  attempted  sale  by 
the  sheriff  will  be  treated  as  an  utterly  void 
proceeding,  and  not  simply  as  voidable  or 
erroneous.  There  is  ample  proof  that  tbe 
sheriff  went  through  tbe  form  of  a  sale  on 
execution  at  some  time  in  the  summer  of 
1S91;  Mascall  bid  in  the  property  for  the 
plaintiffs  for  ?3,104,  tbe  full  amount  of  the 
judgment,  with  costs,  and  a  certificate  of 
sale  was  issued  to  the  successful  bidder. 
After  keeping  tbe  certificate  of  sale  for  some 
time  Mascall  sent  It  to  his  attorneys,  with 
directions  to  do  wliatever  was  necessary  to 
be  done.  No  steps  were  taken  to  secure  a 
conflrmatlon  of  the  sale  or  the  execution  of 
a  deed ;  and  the  certificate  received  by  the 
attorneys  was  lost  or  destroyed*   The  land 
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VBB  not  assessed  to  tbe  Morrays  after  1891, 
but  was  amessed  to  Maaoall,  or  a  person 
claiming  under  him.  Tbe  plaintiffs  and 
tbose  claiming  under,  them  paid  the  taxes 
each  year,  and  the  defendants  neither  paid 
nor  offered  to  pay  any  taxes  whatever  after 
^arch,  1S91.  Malcolm  Moody,  as  assignee, 
on  November  9,  1S91,  filed  a  report  with  the 
clerk  of  tbe  conrt,  showing  that  the  Cupp 
and  Z.  Smith  ranches  bad  been  sold  to  satla- 
ty  tCe  Judgment  obtained  by  Mascall  and 
Jackson,  and  thereafter  tbe  report  was  ap- 
proved.  Kenneth  McRae  filed  a  report  bb  as- 
signee on  June  3,  1893,  which  recited  that: 

"The  assignee  would  rpsprctfully  aek  that  the 
court  confirm  the  sale  of  the  Cupp  and  Zack 
Smith  rancheB  in  &IaUieur  oounty,  s<^d  to  W. 
B.  Mascall  at  sheriff's  sale  at  Vale,  AuRust  29. 
ISOI.   The  assignee  has  corresponded  with  most 

fiossible  buyers,  but  can  get  no  offer  that  will 
ustify  him  in  redeeming  said  lands." 

In  his  final  supplemental  r^rt  and  peti- 
tion for  discharge  as  assignee  McRae  stated 

that: 

"The  Zack  Smith  ranch  and  the  Cupp  ranch- 
es situated  in  Malheur  county  and  valued  in 
said  Inventory  at  ^,000  was  sold  on  execution 
to  satisfy  the  Mascall  and  Jackson  judgment." 

In  1004,  Oscar  Hill  made  a  contract  with 
MaacaU  for  tbe  paretaase  of  the  Cupp  nuudk 
and  entered  upon  and  took  actual  possesdon 
of  tbe  greater  part  of  tbe  premises;  at  the 
time  Hill  moved  on  the  land  the  fences  were 
down,  and  the  land  was  practically  open 
range;  Hill  built  fences  and  inclosed  about 
123  acres;  tbe  Murrays  knew  that  be  had 
moved  on  the  Cupp  ranch,  and  did  not  noti^ 
him  to  leave.  The  plaintiffs  thought  they 
owned  the  land,  and  claimed  ownership.  The 
partners  knew  that  the  plaintiffs  obtained  a 
judgment;  that  the  land  bad  been  attached; 
that  Mascall  claimed  the  land  "a  long,  long 
time  ago" ;  and  that  Maecall  had  sold  a  part 
of  tbe  iHToperty  a  "long  time  ago."  Adam 
Murray  te»ttBc>d  that  five  or  six  or  seven  or 
eight  years  prior  to  1912  he  consulted  an 
attorney  with  reference  to  taking  steps  to 
dear  up  any  clouds  on  the  title  of  tbe  lands 
mentioned  herein,  and  was  advised  to  wait 
until  10  years  had -elapsed  after  the  closing 
of  tbe  ass^nment  proceedings.  Thla  suit 
was  commenced  by  the  plaintiffs  on  April  2, 
1009,  and  not  until  after  that  time  did  tbe 
Murrays  make  an  avo^yal  of  any  right  to  the 
land;  they  waited  18  years  before  (H)enly 
proclaiming  any  title  to  ttie  litigated  prem- 
ises; th^  not  only  remained  silent,  but  de- 
Blgnedly  waited  for  die  e'xpress  purpose  of 
taking  advantage  of  tbe  statute  of  limita- 
tions as  a  bar  against  any  unpaid  indebted* 
ness  whenever  the  necessary  time  had  run, 
with  the  expectation'  of  paying  their  debts 
with  time  only  and  of  recovering  tbe  land 
freed  from  tbe  claims  of  others.  Although 
tbe  sale  on  execution  may  be  regarded  as  an 
utterly  void  proceeding,  which  Is  without 
vitality  when  considered  alone,  nevertheless 
a  court  of  equity,  under  the  circumstances 
narrated  herein,  will  deem  the  conduct, 


silence,  and  acqnlescrace  of  Uie  debtors  as 
an  equitable  confirmation  which  operates  to 
make  a  good  sale  ont  of  a  transaction  which, 
standing  by  itself,  was  in  contemplation  of 
law  no  sale  at  all ;  and  this  equitable  prin- 
ciple as  defined  and  applied  here  is  fortified 
by  an  imi)reguable  bulwark  of  authority. 
Fallon  V.  Worthlngton,  13  Colo.  660,  22  Pac. 
060,  6  B.  A.  708, 16  Am.  St  Bep.  231;  Mc- 
Glnnls  T.  Caldwell,  71  W.  Va.  375,  76  S.  B. 
834.  43  li.  B.  A.  (S.  S.)  630;  Tipton  T.  Powell, 
2  Cold.  (Tenu.)  22;  Smith  v.  Wert,  64  Ala. 
34;  Gowan  v.  Jones,  10  S.  &  M.  104;  Smith 
T.  Warden,  19  Pa.  424 ;  Maple  v.  Enssart,  63 
Pa.  348,  91  Am.  .  Dec.  214;  McConnell  v.  Peo- 
ple, 71  111.  481;  Spragg  v.  Shrlver.  26  Pa. 
282.  64  Am.  Dec.  608;  Tooley  v.  Gridley,  3 
Smedes  &  M.  493,  41  Am.  Dec.  628;  Bedus  v. 
Hayden,  43  Miss.  614 ;  Shivers  v.  Simmons, 
64  Miss.  S20,  28  Am.  Bep.  372;  6  B,  O.  I<.  I 
48,  p.  671;  Freeman  on  Void  Jnd.  Sales,  i 
60;  Borer  on  Jod.  Sales,  {  13.  Tbe  defeijd- 
ants  have  not  offered  to  reimburse  the  plain- 
tiffs for  the  taxes  paid,  and  have  not  in  any 
way  offered  to  do  equity.  32  Cyc.  1365. 

On  the  record  as  made  by  tbe  parties,  the 
defendants  cannot  successfully  assert  any 
claim  to  the  land,  and  tbe  decree  of  the  cir- 
cuit court  is  affirmed. 

On  Petition  for  Behearing. 

BENSON,  J.  Counsel  for  appellants  in  tlieir 
petition  for  a  rehearing  have  presented  a  very 
interesting  and  able  argument  in  behalf  of  their 
contention;  but,  after  a  careful  review  of  the 
matter,  we  see  no  reason  for  changing  our  views 
as  expressed  in  tbe  opinion  of  the  court  Tbe 
petition  is  therefore  denied. 


GTLKET  et  al.  v.  MUBRAT  et  al. 
(Supreme  Court  of  Oregon.   June  S,  1915.) 

In  Banc.  Appeal  from  Circuit  Couit,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Suit  by  Alien  Gilkey  and  Angie  Gilkey,  aub- 
Btitnted  as  plaintiffs  fOr  James  M.  Sweitzer  and 
another,  against  Alexander  Murray,  Jeonie 
Murray,  Adam  Murray,  \^'illiam  Murray,  and 
another.  Judgment  for  plaintiffs,  and  the  named 
defendants  appeal.  Affirmed. 

This  is  a  suit  to  quiet  the  title  to  land  known 
as  the  Zack  Smith  ranch,  describefl  as  follows: 
"The  southwest  quarter  of  the  southeast  quar- 
ter of  section  15,  and  the  north  half  of  the 
northeast  quarter  and  the  southwest  quarter  of 
the  northeast  quarter  of  section  22  in  Tp.  19. 
Bouth,  range  37  east  W.  M.  in  Malheur  county. 

Except  as  to  the  description  of  the  land  the 
pleadings  tell  tbe  same  stories  that  are  narrat- 
ed in  Mascall  v,  Murray;  and  the  facts  are 
identical  with  the  last-mentioned  case,  except 
that  in  the  instant  controversy  actual  posses- 
sion by  the  Gilkeys  and  their  predecessors  is 
more  pronounced  and  extends  over  a  longer 
period  of  time.  The  Zack  Snaith  ranch  was 
attactied  in  the  same  actiuu  et  law,  wis  includ- 
ed in  tbe  same  sale  on  execution,  and  was  cov- 
ered by  the  same  cortificute  of  sale.  The  only 
difference  between  tbe  two  cai^es  is  found  in  the 
circumstances  of  the  possession  and  use  of  tbe 
laud  after  1891.  The  circuit  court  decreed  that 
Allen  Ciilkey  and  Aneie  <zilkey  were  the  ownera 
of  the  land,  and  the  Murrays  appealed. 
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W.  H.  Brooke  and  R.  W.  Swagler,  both  of 
Ontario,  for  appellants.  J.  B.  Marks,  of 
Canyon  City  (Errett  Hicks,  of  Canyon  City, 
on  tbe  brief),  for  respondents. 

HARRIS,  J.  (after  stating  the  facta  as 
above).  Mascall  and  Jackson  rented  the 
Zack  Smith  ranch  to  A.  J.  "Whisman  in  1894. 
When  Whisman  took  possession  of  the  land 
the  fences  were  down;  he  repaired  the 
fences,  and  after  living  there  about  three 
years  he  sold  his  Interest  to  Joe  Juaquln, 
who  lived  on  an  adjoining  ranch.  Juaquln 
took  tlie  crops  and  used  the  premises  about 
one  year.  W.  R.  Mascall  and  Annie  Jackson, 
on  September  1,  1899,  deeded  the  Zack  Smith 
ranch  to  Henry  A.  Smith,  who  on  July  9, 
190e,  conveyed  it  to  James  M.  Sweitzer,  who 
in  turn  transferred  the  proi>erty  to  Allen 
Gllkey  and  his  wife.  Angle  Gilkey,  by  a  deed 
dated  May  12,  1909.  In  the  order  already 
mentioned  each  grantee  lived  on  the  prem- 
ises until  making  a  conveyance  to  his  suc- 
cessor, and  the  Gilkeya  were  still  in  pos- 
session at  the  time  of  the  trial.  The  Murreys 
did  not,  at  any  time  after  1891,  have  tbe 
actual  possession  of  any  part  of  the  Smith 
ranch,  although  in  the  winter  of  1901,  re- 
ferred to  as  the  "hard  winter,"  the  Murrays 
bought  and  hauled  some  hay  from  the 
Thompson  ranch  and  fed  it  on  the  Zack 
Smith  ranch  to  some  sbeep,  which  they  kept 
there  about  two  months,  probably  with  the 
consent  and  permission  of  Henry  A.  Smith, 
who  was  living  on  the  place  at  the  time. 
The  Murrays  knew  that  the  Gllkeys  and 
their  predecessors  claimed  to  own  the  land, 
and  the  defendants  did  not  assert  any  claim 
to  the  premises  until  the  commencemeat  of 
this  suit  WliUe  the  continuity  of  the  pos- 
session was  debated,  it  being  claimed  that 
there  was  a  break  between  the  departure  of 
Whisman  and  the  coming  of  Henry  A.  Smith, 
still  the  evidence  Inclines  much  more  strong- 
ly towards  the  conclusion  that  tbe  possession 
was  uninterrupted ;  but  even  If  there  was 
an  absence  of  continuity,  the  principles  an- 
nounced and  applied  to  the  cognate  case  of 
Mascall  v.  Murray,  149  Pac.  517,  govern  and 
control  the  decision  of  the  Instant  contro- 
versy, with  the  result  that  the  decree  of 
the  circuit  court  Is  affirmed. 


BEAMISH  T.  NOON. 

(Supreme  Court  of  Oregon.  June  1,  1915.) 
1.  Names  «=sio— Absuued  Names— Statutes 

— RiOHT  TO  StIE. 

Under  I^ws  1018,  p.  270,  depriving  a  per- 
son doinf;  businens  under  an  nssumcd  nnme  fail- 
ing to  file  the  certificate  required,  of  the  right 
to  sue,  which  act  gave  30  days  after  it  took 
effect,  for  merchants  to  comply  with  the  act, 
goods  sold  at  any  time  op  to  the  end  of  the  30- 
day  period  could  be  recovered  for,  though  no 
certificate  was  filed. 

[Ed.  Note. — For  other  cases,  see  Names,  CenL 
nig-  »  1;  Dec.  Dig.  •=»10.] 


2.  Justices  of  the  Peace  ^=»77— JtrBisnio- 
TioN— Capacity  OF  Pabtt  to  Sue— Absttm- 

ed  Name— Speciai,  Demubseb. 

A  justice  court  is  not  deprived  of  juris- 
diction of  a  suit  by  a  person  domg  business  un- 
der an  assumed  name  Decause  the  certificate  re- 
quired by  Laws  1913,  p.  272,  8  6,  is  not  filed 
with  the  county  clerk,  unless  the  defect  is  rais- 
ed by  a  special  demurrer  in  the  nature  of  a  pled 
in  abatement,  since  the  act  affects  the  qualifica- 
tion of  the  party  to  sua  and  not  the  statement 
of  the  cause  of  action. 

[E:d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |S  247-249;  Dec.  Dig. 
<g=>77.] 

3.  pAETiEs  «=»76  —  CApAcirr  to  Sub  — As- 
8UMBO  Names — Waives. 

Where  a  plaintiff  sues  under  an  assumed 
name  without  alleging  tbe  filing  of  the  certifi- 
cate as  reqpired  by  Laws  1913,  p.  272,  |  5,  the 
incompetency  of  plaintiff  to  sue  is  manifest  on 
the  face  of  tbe  complaint  and  is  waived  by  an- 
swering to  the  merits  (L.  O.  L.  S  72). 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  Si  117-121;  Dec.  Dig.  «»76.] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty ;  J.  W.  Hamilton,  Judge. 

Action  by  W.  Beamish  against  W.  A.  Noon. 
From  a  judgment  of  the  circuit  court  dismiss- 
ing a  writ  of  review  to  a  justice  court,  plain- 
tiff ap{)eal9.  Reversed,  with  dlrecttons  to 
circuit  court  to  remand  to  justice  court. 

This  Is  an  appeal  by  the  plaintiff  from  a 
judgment  of  the  circuit  court  of  the  state  of 
Oregon  for  Benton  county,  dismissing  a  writ 
of  review.  Tbe  facts  are  that  an  action  was 
commenced  in  a  justice's  court  for  that  coun- 
ty, the  complaint,  omitting  the  title  of  the 
court,  tbe  prayer  for  judgment,  the  name  of 
plaintiff's  attorney,  tbe  Terlfication  and  the 
filing,  being  as  follows: 

"W.  Beamish,  doing  business  as  Cash  Mar- 
ket, plaintiff,  v.  W.  A.  Noon,  defendant.  Plain- 
tiff tor  cause  of  action  against  the  defendant 
above  named  complains  and  alleges  the  follow- 
ing facts :  That  the  plaintiff  at  all  of  tbe  dates 
and  times  hereinafter  set  forth,  was  and  now  is 
engaged  at  Corvallis,  Oregon,  in  the  general 
meat  and  butcher  business.  That  aa  such  he 
conducts  his  said  business  as  Cash  Market. 
That  between  the  first  day  of  June,  1913,  and 
the  second  day  of  September,  1913,  the  said 
Cash  Market  sold  and  delivered  to  defendant  at 
bis  special  instance  and  request,  goods,  wares, 
and  merchandise  consisting  of  meat,  beef,  pork, 
and  market  supplies.  That  the  reasonable  value 
of  the  said  goods  was  the  sum  of  $80.43.  That 
the  defendant  has  failed,  neglected,  and  re- 
fused to  pay  plaintiff  for  the  said  goods  so  sold 
and  delivered  except  the  sum  of  SIO  paid  there- 
on on  the  26th  day  of  August  1913-^ 

An  answer  was  filed  denying  tbe  material 
averments  of  the 'complaint  and  allegiiu;  In 
effect  that  the  sales  so  charged  were  made  to 
the  W.  C.  Noon  Lumber  Company,  a  corpora- 
tion, of  which  the  defendant  was  and  Is  tbe 
manager.  A  reply  having  put  In  issue  the  al- 
legations of  new  matter  In  tbe  answer,  the 
cause  was,  by  agreement  of  tbe  parties,  set 
for  trial  December  1,  1913. 

Ten  days  prior  thereto,  however,  the  de- 
fendant served  upon  the  plaintiff  and  offered 
for  filing  a  demurrer,  based  on  the  following 
grounds: 
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"FirBt,  that  tbe  said  court  baa  not  jurisdic- 
tion of  the  subject-matter  mentioned  in  the 
complaint ;  second,  that  the  said  complaint  does 
not  state  facte  snffident  to  constitute  a  cause 
of  action." 

Thereapon  the  justice  notlflecl  counsel  for 
the  respective  parties  to  appear  before  him 
and  upon  tbelr  compliance  therewith  the  de- 
murrer, over  objection  of  plaintiff's  counsel, 
was  filed.  The  issue  of  law  thus  raised  was 
tried  December  8,  1913,  and  taken  under  ad- 
ylsemeut,  but  two  days  thereafter  the  demur- 
rer was  sustained  on  both  grounds  and  the 
actl<m  dismissed.  In  order  to  review  such  de- 
cision a  writ  was  Issued  and  for  a  return 
thereto  the  proceedings,  papers,  etc.,  pertain- 
ing to  the  cause,  were  duly  certified  up  to 
the  drcolt  court  for  that  county,  resulting  In 
tbe  Judgment  and  appeal  ae  hereinbefore 
mentioned. 

O.  MlddlefcauCf,  of  Corvallls,  for  appellant. 
McFaddeu  &  Clarke,  of  Ck>rvalll8,  for  re- 
spondent 

MOORE,  O.  J.  (after  stating  the  facts  as 
above).  [1  ]  Chapter  154,  General  Laws  of  Ore- 
gon 1913,  was  Sled  In  the  office  of  the  sec- 
retary of  state  February  25th  of  that  year. 
The  legislative  assembly,  which  enacted  the 
law,  adjourned  on  the  fourth  day  of  the  suc- 
ceeding March,  and  as  tbe  measure  had  no 
emergency  clause  It  did  not  take  effect  until 
the  third  day  of  the  following  June.  Const 
Or.  art  4,  S  28.  The  statute  referred  to,  as 
far  as  Ita  prorlslons  are  deemed  InvolTed, 
reads: 

"No  person  or  persons  shall  hereafter  carry 
on,  conduct  or  transact  business  in  this  state 
under  any  assumed  name  or  under  any  designa- 
tion, name  or  style,  corporate  or  otherwise,  oth- 
er than  the  real  and  true  name  or  names  of  the 
person  or  persons  conducting  such  business  or 
having  an  interest  therein,  unless  such  person 
or  all  of  such  persons  conducting  said  business 
or  having  an  Interest  therein,  shall  file  a  certifi- 
cate in  the  office  of  the  county  clerk  of  the 
county  or  counties  in  which  said  business  is  to 
be  conducted,  which  certificate  sball  set  forth 
the  designation,  name  or  style  under  which  said 
business  is  to  oe  conducted,  and  tbe  true  and 
real  name  or  names  of  the  party  or  parties  con- 
ducting or  Intending  to  conduct  the  same,  or 
having  an  interest  therein,  together  with  the 
post  office  address  or  addresses  of  said  person 
or  persons.  •  •  •      Section  1. 

"Any  person  or  persons  now  conducting  any 
business  under  such  assumed  name  *  *  * 
shall  file  and  cause  to  be  recorded  and  indexed 
in  a  book  to  be  kept  for  that  purpose,  a  certifi- 
cate, as  provided  for  in  section  1  of  this  act, 
within  30  da^rs  after  this  act  shall  take  effect. 
•   •   •     Section  2. 

"No  person  or  persons  carrying  on,  conduct- 
ing  or  transacting  business  as  aforesaid,  or  tiav- 
ing  any  interest  therein,  shall  hereafter  be  en- 
tiUed  to  maintain  any  suit  or  action  in  any  of 
the  courts  of  this  state  without  ailing  and 
proving  that  such  person  or  persons  have  filed 
a  certificate  as  provided  •  •  *  in  section  1, 
and  failure  to  ffie  such  certificate  shall  be  prima 
facie  evidence  of  &aud  in  securing  credit." 
Section  5. 

"Any  person  violating  any  of  the  provisions 
of  this  act,  shall  be  guilty  of  a  misdemeanor, 
and  upon  convictloQ  thereof,  shall  be  punished 
by  a  fine  not  exceeding  $100."    Section  6. 


The  language  tbus  quoted  Is  almost  iden- 
tical with  the  wording  of  a  statute  of  Mich- 
igan. Public  Acts  Mich.  1907,  No.  101.  In 
referring  to  the  latter  enactment  in  Cashln 
V.  Filter,  168  Mich.  386,  134  N.  W.  482,  Ann. 
Cas.  19130,  697,  699,  Mr.  JusUce  Steere  ob- 
serves: 

"The  one  object  of  the  act  is  manifestly  to 
protect  the  public  against  imposition  and  fraud, 
prohibiting  persons  from  concealing  their  iden- 
tity by  doing  business  under  an  assumed  name, 
making  it  unlawful  to  use  other  than  their  real 
names  in  transacting  business  without  a  public 
record  of  who  they  are,  available  for  use  in 
courts,  and  to  punish  those  who  violate  the  pro- 
hibition. The  object  of  this  act  is  not  limited 
to  facilitating  the  collection  of  debts,  or  the 
protection  of  those  giving  ctedit  to  persons  do- 
ing business  under  an  asshmed  name.  It  is  not 
unilateral  in  its  application.  It  applies  to  debt- 
or and  creditor,  contractor  ana  contractee, 
alike.  Parties  doing  business  with  those  acting 
under  an  assumed  name,  whether  they  buy  or 
sell,  have  a  right,  under  the  law,  to  know  who 
they  are,  and  who  to  hold  responsible.  In  case 
the  question  of  damages  for  failure  to  perform 
or  breach  of  warranty  should  arise." 

Oklahoma  lias  a  similar  statute,  and  In  a 
note  to  the  case  of  Patterson  v.  Byers,  10 
Ann.  Gas.  810,  812,  reference  Is  made  to  the 
enactments  of  other  states  relating  to  the 
same  subject 

[2]  An  examination  of  our  statute  will 
Oiow  that  after  Its  enactment  no  person  was 
permitted  to  carry  on,  conduct  or  transact 
business  under  an  assumed  name,  unless  he 
filed  the  necessary  certificate,  to  comply  with 
which  requiremoit  he  was  allowed  30  days 
atter  the  act  took  effect  The  complaint  In 
the  case  at  bar  discloses  that  between  June 
1,  1913,  and  September  2d  of  that  year,  the 
goods,  wares,  and  merdundlse  referred  to 
are  alleged  to  have  been  sold  and  delivered 
to  the  defendant  By  the  express  provisions 
of  the  enaiitment  the  plaintiff,  who  Is  ares- 
red  to  have  been  engaged  In  business  as  tbe 
Cash  Market  when  the  statute  went  Into  ef- 
fect was  glTOi  until  July  3,  1913,  <n  which 
to  comply- with  the  terms  of  the  law.  All 
sales  of  meat  so  made  within  that  limited 
time  were  valid,  without  filing  the  required 
certificate,  and  hence  an  action  could  have 
been  maintained  against  a  pnrchi^r  of  such 
food  to  recover  the  reasonable  value  thereof 
without  alleging  or  proving  that  the  certifi- 
cate had  been  filed.  A  part  of  the  cause  of 
action  as  set  forth  In  the  Initiatory  pleading 
could  unquestionably  have  been  maintained 
under  any  clrcunistance,  notwithstanding  the 
enactment  of  the  statute. 

Section  5  of  the  act  under  consideration 
does  not  relate  to  the  statement  of  facts  con- 
stituting a  cause  of  action,  but  to  the  neces- 
sary qualifications  of  a  party,  doing  business 
under  an  assumed  name,  to  maintain  an  ac- 
tion. The  complaint  herein  averred  a  sale 
and  delivery  to  the  defendant  at  his  request 
of  goods,  wares,  and  merchandise,  alleged  the 
reasonable  value  thereof,  and  that  such  sum 
bad  not  been  fully  paid,  thus  demonstrating 
that  the  primary  pleading  stated  facts  suffl- 
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deat  to  constitute  a  cause  at  action.  The 
Constltatjion  and  law  Oregon  give  a  jus- 
tlce*«  court  Jurisdiction  of  civil  Actions  of 
tbla  kind  where  the  sum  Involved  does  not 

'  exceed  the  amount  undertaken  to  be  recov- 
ered herein.  Neither  ground  set  forth  in 
the  demurrer  was  tenable,  and  an  error  was 
committed  In  sustaining  It.  Waggy  r.  Scott, 
29  Or.  386,  388,  45  Pac.  774. 
[S]  The  only  defect  available,  whl(±h  ap- 

,  peared  on  the  face  of  the  complaint,  was  a 
failure  to  disclose  the  plaintiff's  qualifica- 
tions to  maintain  a  part  of  the  cause  of  ac- 
tion by  averring  that  the  required  certificate 
had  been  filed.  This  deficiency  could  have 
been  called  to  the  attention  of  the  court  by  a 
demurrer,  special  in  Its  nature,  and  tanta- 
mount to  a  plea  in  abatement,  which,  If  It 
had  been  InteiiKised  within  the  time  allow' 
ed  for  that  purpose,  would  have  been  avail- 
ing. Marx  &  Jorgenson  v.  Crolsan,  17  Or. 
393,  21  Pac.  310.  The  Incompetency  of  the 
plaintiff  to  maintain  the  action,  being  thus 
manifest  on  the  face  of  the  complaint,  was 
waived  by  answering  to  the  merits.  L.  O.  U 
I  72;  Wilson  v.  Wilson,  26  Or.  251,  261,  38 
Pac.  185;  Owlngs  v.  Turner,  48  Or.  462,  87 
Pac.  160 ;  PorUand  v.  Coffey,  67  Or.  507,  135 
Pac.  358;  Turnbull  v.  Michigan,  etc.,  R.  Co. 
<Mlch.)  150  N.  W.  132.  An  error  was  com- 
mitted by  the  circuit  court  in  dismissing  the 
writ 

It  follows  from  these  considerations  that 
the  Judgment  la  reversed,  the  demurrer  over- 
ruled, and  the  cause  sent  back  to  the  circuit 
court,  with  directions  to  remand  It  to  the 
Justice's  court  where  It  originated,  there  to 
be  tried  upon  the  Issues  made  by  the  com- 
plaint, answer,  and  reply. 


WILLIAMS  PACIFIC  SURETY  CO.  et  aL 
(Supreme  Court  of  Oregon.    Jane  15,  1915.) 

1.  Evidence  4t=9353—MjLTBBlALiTT— Admissi- 
bility. 

Whore  the  time  when  papers  were  executed 
waa  in  Issue,  the  papers  themselves  are  prop- 
erly received  in  evidence. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1404-1428,  1430,  1431;  Dec.  Dig. 
^353.] 

2.  EviuENCE  ©=>353 — Construction. 

Where  a  contract  provided  that  both  par- 
ties should  procure  and  deliver  to  the  otner, 
as  security,  bonds  in  the  sum  of  $25,CK)0.  or,  in 
lieu  thereof,  otiier  security  satisfactory  to  the 
parties,  mortgages  ^Iven  by  plaintiff  instead  of 
a  surety  bond  ^oald  be  received  in  evidence 
showing  the  way  in  wbicb  the  parties  construed 
the  contract. 

fEd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  1404-1428,  1430,  1431;  Dec.  Dig. 
^353.] 

3.  Principal  ano  Subett  €=»100— Action  on 
Bo?fn — Evidence. 

Where  the  seller  of  a  sawmill  agreed  to  de- 
liver to  the  purchaser  a  certain  numlicr  of  saw- 
loga,  and  executed  a  bond  to  secure  perfornianoe, 
it  was  proper,  in  a  suit  on  the  bond,  to  show 
that  the  sawmill  was  of  much  less  value  than 


the  amount  paid,  for  tiie  ttcess  was  the  consid- 
eration for  the  log  contract 

[Ed.  Note.— For  other  cases,  see  Pztaicfpal 
and  Sure^,  Cent  Dig.  H  436-488;  Dec.  Dig. 

«=»160.] 

4^  PanfoiFAi.  ASD  Sdbbit  <9eb162— lAoTloiia— 
Defenses. 

As  a  surety  Is  only  entitled  to  ootice  of  his 
principal's  default  within  a  reasonable  time,  it 
cannot,  as  a  matter  of  law,  l>e  held  that  plain- 
tiff's failure  to  give  notice  for  about  a  month 
was  so  unreasouaole  as  to  dlschaige  the  surety. 

TEd.  Note.r— For  other  .cases,  see  Principal  and 
Surety,  Cent  Dig.  H  442-445;  Dec  Dig.  «» 
162.] 

5.  ASSIQNHENTS  «S»137— BVinXNCE  — SUFTI- 

CIENCT. 

In  an  action  against  a  surety  <m  a  logging 

contract,  evidence  Tield  to  support  a  finding  that 
the  contract,  which  had  been  assigned,  was 
reassigned  to  plaintiff  before  action  was  brought 
[Ed.  Note. — For  otber  cases,  see  Assignments, 
Cent  Dig.  S  234;  Dec  Dig.  «=sl37.1 

6.  Pbincifal  and  Subett  «=>90— Actions- 
Defenses. 

A  corporate  surety  cannot  complain  of  tech- 
nical brea'^hes  of  conditions  in  the  bond,  unless 
such  breaches  cause  financial  loss. 

[Ed.  Note.— For  otber  cases,  see  Principal  and 
Surety,  Cent  Dig.  }  140;  Dec  Dig.  4=»00.1 

7.  Loos   AND    LOQOINO    «=»8  —  DAMAGES  — 

Meabube. 

Where  a  logging  contract  was  breached, 
plaintiff's  measure  of  damage  is  the  difference 
between  the  contract  price  and  the  price  he 
would  have  to  pay  for  logs  at  the  point  of  de- 
livery, or,  If  none  could  be  obtained  there,  the 
price  of  logs  at  the  nearest  point,  plus  the  cost 
of  transportation,  notwithstanding  that  price 
would  have  been  too  high  for  the  profitable  man- 
ufacture of  lumber. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Losging,  Cent  Dig.  §§  15-17;  Dec.  Dig.  «^8.J 

8.  Damages  ^=368— Intebest— Allowance  — 
Unliquidated  Damages. 

In  an  action  on  a  surety  bond  for  unliqui- 
dated damages,  interest  cannot  be  allowed. 

[Ed.  Note,— For  other  cases,  see  Damages, 
Cent  Dig.  IS  141-143;  Dec  Dig.  «»6&] 

Burnett  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
iiouiuU  County ;  Henry  E.  McGinn,  Judge. 

Action  by  b\  F.  Williams  against  the  Pa- 
cific Surety  Company,  a  corporation,  and  oth- 
ers. From  a  judgment  for  plaintiff,  the  nam- 
ed defendant  api)eals.  Modified  and  affirmed. 

See,  also,  146  Pac  147. 

This  action  was  commenced  In  January, 
1011,  and  by  It  plaintiff  seeks  to  recover  dam- 
ages for  breach  of  a  contract  to  famish  logs 
to  the  sawmill  located  at  Glendale,  Or.,  then 
owned  by  plaintiff  and  defendant  Ford.  This 
is  the  third  appeal.  The  issues,  so  far  as 
they  are  cMF  Interest  In  this  discussion,  are 
briefly  as  follows:  On  August  17, 1910,  plain- 
tiff and  defendant  Ford  pui-chased  a  sawmill, 
certain  personal  pr(^rty  and  a  small  tract  of 
land  to  be  used  In  connection  therewith,  from 
the  defendant  Oregon-Idaho  Company,  and  st 
the  same  time  entered  into  a  contract  wlUi 
such  company  whereby  the  latter  vras  to  de- 
liver to  the  mill  a  total  of  200,000,000  feet  of 
sawlogs  of  tlio  tnmlity  and  at  the  times  men- 
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tloneh  In  tbe  contracL  This  agreement  also 
contained  the  following  clause: 

"It  is  farther  UDderstood  and  agreed  that  both 
partiea  to  this  contract  shall  procure  and  deliver 
to  the  other  party,  as  security  for  the  faittiful 
performance  of  the  respective  covcuanta  of  this 
agreement,  bonds  in  the  sum  of  twenty-five  thou- 
sand dollars  ($25,000)  conditioned  upon  the 
faithful  performance  of  such  covenants  and 
agreements  and  with  good  and  sufficient  sure- 
ties, or,  in  lieu  thereof,  other  security  satisfac- 
tory to  the  parties  who  are  to  receive  the  same." 

Pursuant  to  this  provision,  the  defendant 
Oregon-Idaho  Company  gave  to  plaintiff  and 
defendant  Ford  a  bond  in  the  following  form: 
"Home  Office,  San  Francisco,  California. 

"Enow  all  men  by  these  presents:  That  the 
Oregon-Idaho  Company,  a  corporation,  organ- 
ized and  existing  under  and  by  virtue  of  the 
laws  of  tbe  state  of  Oregon  (hereinafter  called 
tbe  'principal')  and  the  Pacific  Suretjr  Com- 
pany, a  corporation,  organized  and  existing  un- 
der the  laws  of  the  state  of  California,  and 
whose  principal  office  is  located  in  San  Fran- 
cisco, California  (hereinafter  called  the  'sure- 
ty'), are  held  and  firmly  bound  unto  A.  H. 
Ford  and  F.  F.  Williams  (hereinafter  called 
the  'owner')  in  the  full  and  just  sum  of  twenty- 
five  thousand  and  «o/ioo  (f25,000.00)  dollars, 
lawful  money  of  the  United  fStates  of  America, 
to  the  payment  of  which  sum  of  money,  well 
and  truly  to  be  made,  the  said  'principal'  binds 
himself,  bis  heirs,  executors  and  administrators, 
and  the  said  'surety*  binds  itself,  its  successors 
and  assigns,  jointly  and  severally,  firmly  by 
these  presents.  Dated  this  lat  day  of  August, 
A.  D.  .1910," 

The  plaintllT  did  not  deliver  or  tender  any 
bond,  but  made  a  cash  payment  of  $10,000  on 
the  purchase  price  of  the  uilU  and  other  prop- 
erty and  gave  a  mortgage  thereon  for  $15,000, 
the  balance  of  such  purchase  price.  The  Or- 
egon-Idaho Company  breached  the  contract 
by  failing  to  deliver  the  logs  at  the  time  and 
in  the  quantities  agreed  upon,  and  on  Decem- 
ber 12,  1910,  was  declared  an  involuntary 
bankrupt  by  the  United  States  District  Court 
hereupon  this  action  was  brought  upon  the 
t>ond  above  set  out  The  other  defendants 
having  defaulted,  the  Pacific  Surety  Com- 
pany filed  Its  answer,  in  which,  among  other 
things,  it  pleaded  atBrmatlvely  that  the  plaln- 
tUf  had  forfeited  its  right  to  recover  by  fail- 
ure to  execute  and  deliver  the  Jjond  provid- 
ed for  in  the  logging  contract  and  by  refus- 
ing to  pay  more  than  $3.50  per  thousand  for 
certain  of  the  logs  delivered,  whereas  the  con- 
tract called  for  a  uniform  price  of  $7  per 
thousand;  that  th&y  further  violated  the 
terms  of  the  bond  by  assigning  their  interest 
In  the  logging  contract  to  the  Cow  Creek  Mill 
Company;  that  plaintiff  also  failed  to  im- 
mediately notify  the  surety  of  the  neglect  on 
the  part  of  the  Oregon-Idaho  Company  to  sup- 
ply logs  according  to  the  terms  of  the  con- 
tract, and  that  at  all  times  since  the  execu- 
tion of  the  contract  and  bond  In  controversy, 
the  state  of  the  lumber  market  in  Oregon  has 
been  such  that  tbe  cost  of  manufacturing 
sawlogs  into  lumber  and  placing  the  same  up- 
on the  market  together  with  the  payment  of 
$7  per  thousand  feet  for  logs  at  plaintiffs 
sawmill,  has  been  largely  In  excess  of  any 
market  price  obtainable  for  such  lumber,  and 


S25 

that  therefore  plaintiff  has  not  been  substan- 
tially damaged  by  the  alleged  breach  of  the 
contract  Plaintiff's  reply  consists  of  denials 
and  the  allegation  that  i^  the  logging  con- 
tract had  ever  been  assigned.  It  has  been  re- 
assigned to  plaintiff  and  Ford  and  that  plain- 
tiff and  Ford  own  practically  all  of  tbe  stock 
in  the  Cow  Creek  Mill  Company.  From  a 
Judgment  for  plaintiff,  defendant  Pacific 
Surety  Company  appeala 

Thomas  H.  Crawford,  of  La  Grande,  and 
S.  C.  Spencer,  of  Portland  (Wilbur,  Spencer 
&  Beckett  of  Portland,  on  the  brief),  for  ap- 
pellant J.  O.  Bailey  and  Robert  Treat  Piatt, 
both  of  Portland  (Piatt  &  Piatt,  of  Portland, 
on  the  brief),  for  respondents. 

BESNSOX,  J.  (after  stating  tbe  facta  as 
above).  [1,2]  D^endant'a  first  contention  Is 
that  the  trial  court  erred  In  admitting  in  evi- 
dence the  deed  from  tbe  Oregon-Idalio  Com- 
pany to  Ford  &  WlUlams,  the  bond  In  suit, 
and  the  escrow  agreement  with  which  they 
were  deposited  with  the  Security  Barings  & 
Trust  Company  about  the  lat  of  August,  1910, 
and  also  the  note  and  nUHtgage  for  the  un- 
paid portltm  of  the  price  of  the  mill  proper- 
ty. This  contention,  however,  is  untenable. 
There  la  a  clear-cut  issue  In  the  pleadings  as 
to  whether  the  contract,  b<mdt  deed,  and 
mortgage  were  executed  and  delivered  on 
August  1st,  or  August  17th,  and  these  exhibits 
were  relevant  and  proper  evidence  thereon. 
A  broader  JusttBcation  for  tbe  ruling,  of  the 
trial  court  is  found  In  the  fact  Uiat  the  es- 
crow agreement  contains  evidence  tending  to 
^ow  the  Interpretatiini  put  iip<m  the  logging 
contract  by  the  parties  thereto  In  regard  to 
the  giving  of  a  bond,  "or,  in  lieu  thereof,  oth- 
er aecnrity  Batlsfactory  to  the  parties  who 
are  to  receive  the  same"  In  the  case  at  City 
Messenger  &  Delivery  Ca  v.  Postal  Telegraph 
Co.,  this  court,  qieaklng  by  Mr.  Justice  Bean, 
says: 

"There  is  no'  more  certain  way  of  finding  oat 
what  the  contracting  parties  meant  than  to  as- 
certain what  they  nave  actually  done  in  car- 
rying out  tbe  contract  By  so  doing  we  learn 
what  construction  tbe  parties  themselves  have 
placed  upon  the  terms  of  their  stipulation." 
City  Mesaenger  &  Delivery  Co.  v.  Postal  Tele- 
graph Co.,  145  Pac.  657,  at  page  660,  and  cas 
es  there  cited. 

The  parol  testimony  of  plaintiff  In  relation 
to  the  acceptance  of  the  cash  payment  and 
the  note  secured  by  mortgage,  being  specifi- 
cally accepted  as  satisfactory  security  in  lieu 
of  a  bond,  was  properly  admitted  upon  the 
same  theory. 

[3]  Defendant  complains  that  tbe  court 
erred  in  admitting  evidence  tending  to  show 
that  the  actual  value  of  the  mill  property  did 
not  exceed  $9,100,  and  that  the  remainder  of 
the  purchase  price  was  in  reality  a  part  of 
tbe  consideration  for  the  logging  contract 
We  think  that  this  evidence  was  properly 
admitted  for  tbe  purpose  of  showing  what 
portion  of  tbe  $26,000  was  actually  a  consid- 
eration for  mill  propertjr  and  what  port  there* 
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of  was  In  fact  a  consideration  for  something 
else.  2  Devlin  on  Beal  Estate  (3cl  Ed.)  822, 
823;  Scoggln  T.  Schloath.  16  Or.  883,  16  Pac. 
6S6. 

[4]  We  next  consider  the  contention  that 
IdalntlfT's  case  falls  because  he  did  not  Im- 
mediately notify  defendant  of  the  continuing 
breaches  of  the  loggli^  contract  It  appears 
from  the  erldence  that  the  papers  were  taken 
from  escrow  about  the  17th  of  August,  and 
Williams  &  Ford  then  began  making  repairs 
on  the  mUl,  while  the  Oregon-Idaho  Company 
was  maklnjj  preparations  for  active  logging. 
On  Angnst  21st  plaintiff  notified  the  logging 
company  that  he  was  ready  to  receive  logs, 
and  the  delivery  thereof  was  begun  about  the 
middle  of  September ;  the  last  delivery  being 
made  about  the  lat  of  October.  FlalntlfT 
notified  the  surety  company  of  the  failure 
to  delivo:  logs  about  the  10th  of  October. 
Under  the  evidence,  we  think  that  it  was  a 
question  for  the  Jury  to  answer  as  to  wheth- 
er or  not  notice  was  given  within  a  reasona- 
ble timo.  In  the  case  of  Bross  v.  McNlcholas, 
66  Or.  47,  133  Pa&  784,  this  court,  by  Mr. 
Justice  McNary,  says: 

"However,  be  the  Interim  eight  days  or  cue 
day,  all  the  plaintiEf  waa  required  to  do  was  to 
notify  the  surety  company  of  the  breach  of  the 
contract  by  the  principal  with  due  diligence  and 
within  a  reasonable  time  after  being  apprised 
there<^  Whether  that  was  done  was  a  ques- 
tion solely  for  the  jury  to  determine." 

[6]  We  next  consider  the  assignment  of  the 
logging  contract  and  the  bond  upon  which 
this  action  is  based.  The  plaintiff  testifies 
that  on  November  7,  1910,  the  contract  was 
assigned  to  the  Cow  Greek  Mill  Company  for 
collection,  but  that  It  was  reassigned  to  him- 
self and  Ford  prior  to  the  commencement  of 
this  action.  He  also  testifies  that  this  re- 
assignment was  confirmed  by  a  written  reas- 
signment after  the  action  was  begun.  De- 
fendant insists  that  the  written  evidence  of 
the  retransfer  ought  to  outweigh  the  parol 
testimony  of  the  plaintiff,  but  that  was  a 
matter  for  the  Jury  to  decide,  and  they  evi- 
dently found  that  the  reassignment  was 
made  before  the  commencement  of  this  ac- 
tion. 

[B]  The  next  subject  for  consideration  Is 
the  statement  of  the  trial  court  involved  In 
a  number  of  the  Instructions  given  to  the 
jury,  to  the  effect  that  the  defendant  cannot 
complain  of  breaches  in  the  conditions  of 
the  bond  by  plaintiff  and  escape  UabiUty 
thereunder,  unless,  by  such  violations  of  its 
terms,  the  defendant  has  suffered  financial 
loss.  The  great  weight  of  autborlty  supports 
the  doctrine  announced  by  tbls  court  in  the 
case  of  Bross  v.  McXicbolas,  supra,  in  which 
the  following  language  is  used: 

"But,  in  this  day  and  age  of  oorporate  sare- 
ties,  when  the  burden  is  lightened  by  the  pay- 
ment of  adequate  premiums,  and  their  final  Ha- 
bilitiea  ofttimes  secnred  by  counter  indemnity, 
the  strlctoess  of  the  old  rule  is  relaxed,  and  the 
modem  day  surety  company  must  show  some  in- 
jury done  before  they  can  be  absolved  from  the 
contracts  which  they  damw  to  execate."  Bag- 


lin  V.  Title  Guaranty  Co.  (O.  O.)  168  Fed.  3S6; 
Leiter  v.  Dwyer  Plumbing  Oo,  66  Or.  474,  at 
page  482,  133  Pac.  1180. 

In  the  latter  this  court,  qieaking  by  Mr. 

Justice  Bean,  says: 

"In  order  for  the  surety  company  to  escape 
responsibility,  it  should  appear  that  such  com- 
pany has  been  prejudiced  by  a  breach  of  the 
contract.  The  breach  must  not  have  been  mere- 
ly technical,  but  a  substantial  one,  working  k 
pecuniary  disadvantage  to  the  surety  company, 
or  depriving  it  of  some  protection  or  privilege 
reserved  in  the  bond." 

It  is  needless  to  multiply  citations.  Tbe 
Instructions  complained  of  are  a  correct  ex- 
position of  the  law. 

[7]  We  come  now  to  the  question  of  the 
measure  of  damages.  It  appears  from  the 
evidence  that  at  Glendale,  where  plaintiff's 
mill  was  located,  there  was  no  available  sup- 
ply upon  which  to  draw  when  the  Oregon- 
Idaho  Company  failed  to  deliver  logs  accord-  . 
ing  to  its  contract.  There  is  also  evidence 
tending  to  prove  that  the  nearest  available 
market  for  the  purchase  of  such  logs  was  at 
Cottage  Grove,  or  at  Leona.  The  court  in- 
structed the  jury  as  follows: 

"So  then  you  come  to  the  question  of  dam- 
ages. Has  there  been  in  this  case  a  breach  of 
the  contract  on  the  part  of  the  Oregon-Idaho 
Company,  and,  if  you  determine  there  has  been, 
then  what  is  the  damage  which  Mr.  Williams  is 
entitled  to  recover  in  this  case?  He  is  entitled 
:  to  recover  the  difference  between  what  these  logtf 
would  cost  him,  if  the  Oregon-Idaho  Company 
had  carried  out  their  contract,  delivered  in  the 
pond  at  the  mill  at  Glendale,  and  what  he 
would  have  had  to  pay  for  logs  at  the  time  he 
wanted  them  during  the  continuance  of  this 
contract,  at  Glendale— the  reasonable  price  at 
Glendale.  And,  if  these  logs  could  not  be  ob- 
tained at  Glendale,  then  at  the  nearest  available 
point,  added  to  that,  transportation  to  Glendale. 
That  is  the  measure  of  damages  In  the  case — 
the  difference  between  what  he  would  have  got- 
ten them  for,  during  the  life  of  this  contract, 
and  what  he  would  have  had  to  pay  for  them, 
if  he  had  gone  out  into  the  market  and  purchas- 
ed them  at  Glendale." 

Defendant  contends  that  neither  Cottage 
Grove  nor  Leona  was  an  "avallaM^  market 
under  the  evidence  for  the  reuon  that  the 
cost  of  transportation  from  any  of  these 
points  was  prohibitive,  and  that  logs  so  pur- 
chased could  not  have  been  manufactured  at 
a  profit.  In  answer  to-  the  suggestion,  we 
need  only  to  say  that  several  witnesses  testi- 
fied that  these  were  available  markets,  and 
we  think  the  court's  Instruction  was  correct. 

[8]  Finally  we  come  to  the  question  of  In- 
terest upon  the  judgment  The  jury  returned 
a  verdict  In  favor  of  plalntUf  and  defendant 
Ford  In  the  following  form: 

"We,  the  jury  duly  impaneled  to  try  the 
above-entitled  cause,  find  in  favor  of  plaintiff 
and  A.  H.  Ford,  and  against  the  defendant  Pa- 
cific Surety  Company,  and  assess  their  damages 
in  the  sum  of  f 26,000  and  interest  from  October 
1,  1910,  at  6  per  cent,  per  annum." 

And  on  the  same  day  the  court  entered 
judgment  thereon  for  the  sum  of  f31,2(^.17, 
being  the  amount  of  said  $25,000,  with  Interest 
to  that  date,  November  19,  1914,  computed  at 
6  per  cent.  There  Is  no  controversy  about 
the  nature  of  this  action.  It  la  for  unllqui- 
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dated  damages,  and  tlie  rule  Is  well  settled 
In  this  state  that  Interest  cannot  be  recover- 
ed thereon.  Hawley  v.  Dawson,  16  Or.  348, 
18  Pac.  592 ;  Fengra  t.  Wheeler,  24  Or.  532, 

.  34  Paa  354,  21  L.  R.  A.  726;  Smith  t.  Turner, 
33  Or.  381,  54  Pac.  166.  The  court  erred  In 
giving  Judgment  for  Interest 

.  The  Judgment  of  the  lower  court  must 
therefore  be  modified  to  the  extent  of  elimi- 
nating the  amount  of  Interest  computed  prior 
to  the  date  thereof.  In  all  things  else  it  Is 
affirmed. 

BURNETT,  J.,  OissentBb 


In  re  SNEDDON. 
(Snprone  Court  of  Oregon.  June  16,  1M5.) 
Insane  Pebsons  <s=>37—GnABDiAN8HiP— Ad- 
judication OF  Sanity— Efb^t — Statute. 
LawB  1913,  p.  680,  S  3,  provides  that  the 
county  judge  of  any  county,  upon  being  notified 
In  writing  that  any  person,  by  reason  of  ia- 
aanity,  ib  unsafe  to  be  at  large,  or  is  suffering 
from  exposure  or  neglect,  shall  cause  such  per- 
son to  be  committed  to  a  hospital  for  the  in- 
sane  upon  a  determination  of  his  insanity  by 
the  county  judge  and  a  pbysidao.  L.  O.  Ia  § 
1319,  provides  that  the  several  county  courts 
shall  have  power  to  appoint  guardians  for  the 
estates  of  insane  persons,  idiots,  and  all  who 
are  incapable  of  conducting  their  own  affairs. 
Section  -  1342,  defines  an  "iasane  person"  as 
induding  every  idiot,  person  oot  of  sound  mind, 
lunatic,  and  distracted  person.  Petiti«ier  was 
committed  to  a  hospital  for  the  insane  under 
Laws  3913,  p.  680,  {  3.  Guardians  were  ap- 
pointed for  bis  estate,  and  after  bis  discharge 
from  sucb  hospital  as  improved  he  was  recom- 
mitted thereto.  Prom  the  recommittal  order  of 
the-county  court  heapRealed  to  the  circuit  court, 
where  sn  inquest  before  a  jury  resulted  in  his 
discbarge  as  sane,  and  thereupon  he  petitioned 
for  the  removal  of  his  guardians.  Held  that, 
«nee  L.  O.  L.  |  1342,  distingniB^ea  between 
InnaticB  and  persona  of  unsound  mind,  the  mere 
fact  that  an  incompetent  has  been  released 
from  an  asylum  to  which  he  was  committed 
as  a  lunatic,  or  unsafe  to  be  at  large,  is  no 
reason  why  be  should  be  relieved  of  guardian- 
ship as  a  person  of  unsound  mind  incapable 
of  cooducting  his  own  affairs,  except  upon  ex- 
press averment  and  adequate  proof  that  he  is 
able  to  conduct  bis  own  affairs,  the  absence 
at  which  from  jUie  petition  and  evidence  in  the 
instant  case  was  fatal  to  the  award  of  r^ef 
Boaght 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
soDB,  Cent.  Dig.  S  56;  Dec.  Dig.  «=»3T. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Insane.] 

Department  2.  Appeal  from  Circuit  Court, 
.  Coos  County ;  John  S.  Coke,  Judge. 

Ai>pUcatlon  by  Charles  Sneddon  for  the  re- 
moval of  guardians  appointed  for  him  as  an 
Incompeteut,  and  to  require  sucb  guardians 
to  account.  From  a  Judgment  of  the  circuit 
court  reversing  an  order  of  the  county  court 
for  the  removal,  petitioner  appeals.  Affirmed. 

Tbls  was  an  application  to  the  county  court 
of  CooB  county.  Or.,  fOr  the  lemoval  of  guard- 
ians and  to  require  them  to  account  The 
facts  are  that  on  July  14,  1913,  the  petition- 
er, Charles  Sneddon,  then  about  72  years  old, 


was  adjudged  by  that  court  to  be  of  unsound 
mind,  and  thereupon  he  was  Incarcerated  in 
the  state  hospital  for  the  Insane.  Ellen  Sned- 
don, his  wife,  John  B.  Sneddon,  a  son,  and 
Hannah  Rees,  a  daughter,  were  appointed  by 
that  court  guardians  of  bis  estate  and  gual- 
ifled  for  the  trust  The  petitioner  was  soon 
released  from  the  asylum  "as  Improved,"  but 
was  again  apprehended,  charged  with  Insan- 
ity, aud  such  proceedings  were  had  that  on 
December  30,  1913,  he  was  by  that  court  or- 
dered to  be  recommitted.  From  such  order 
he  appealed  to  the  circuit  court  of  the  state 
of  Oregon  for  that  county,  where,  a  Jury  hav- 
ing been  called,  the  inquest  resulted  in  his 
discharge.  Thereupon  he  made  the  applica- 
tion first  hereinbefore  mentioned,  and  based 
on  authenticated  records  of  the  verdict  of  the 
Jury  and  the  decree  rendered  in  accordance 
therewith,  the  county  court  granted  the 
prayer  of  the  petition.  An  appeal  from  such 
order  was  taken  by  the  guardians  to  the  cir- 
cuit court  where,  at  the  hearing  of  the  cause, 
findings  of  fact  and  of  law  were  made,  and, 
predicated  thereon,  the  determination  of  the 
county  court  was  reversed.  From  the  latter 
decree  the  petitioner  appeals  to  this  court 

Dwight  B.  Hodge,  of  Marshfl^  (Wm.  T. 
StoU,  of  Marahfleld,  on  the  brief),  for  BfiWi- 
lant  aazry  Q.  Hoy,  of  Maishfleld  (L  N. 
lailer,  of  Marahfleldf  on  the  brief)*  for  re- 
spondents. 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  Section  3  of  chapter  842,  Laws  Or. 
1913,  reads: 

"The  county  judge  of  any  county  In  this  state, 
upon  being  notifira  in  writing  that  any  person 
by  reason  of  insanity  is  unsafe  to  be  at  large  or 
is  suffering  from  exposure  or  neglect,  shall  cause 
such  person  to  be  brought  before  him  at  such 
time  and  place  as  be  may  direct,  and  shall  also 
cause  to  appear  one  or  more  competent  pby^- 
cians  who  shall  proceed  to  examine  the  said 
person  as  to  bis  mental  condition.  Should  the 
said  examining  physician  find,  aud  certify  un- 
der oath|  that  said  person  is  insane,  and  the  said 
county  judge  be  of  the  sam^  opinion,  he  shall 
order  such  insane  persons  committed  to  the  prop- 
er state  hospital  for  the  inaanOi" 

In  conformity  with  this  danse  of  the  act, 
Charles  Sneddon  was  duly  adjudged  Insane 
and  incarcerated  in  the  asylum.  The  stat- 
ute referred  to  does  not  contain  any  provision 
for  the  appointment  of  a  guardian  fbr  an  in- 
sane person. 

"The  several  county  courts,  in  their  respective 
counties  in  this  state,  shall  have  power  to  ap- 
point guardians  to  take  care,  custody,  and  man- 
agement of  the  estates,  real  and  perscoial,  of  all 
insane  persons,  idiots,  and  all  who  are  incapa- 
ble of  conducting  their  own  affairs,  and  the 
maintenance  of  their  families,  and  the  education 
of  their  children."   L.  O.  L.  S  1819. 

Another  clause  of  the  Code,  as  for  as  deem- 
ed materia!  herein,  reads: 

"The  words  'insane  person'  are  intended  to  in- 
clude every  idiot  every  person  not  of  sound 
mi^^very  lunatic,  and  distracted  person."  Id. 
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The  application  to  the  county  court  for  the 
aid  sought  was  supplemented  by  the.  Joint 
affidavit  of  the  petitioner  and  his  son  Hugh 
Sneddon.  Their  sworn  statement  In  writing 
Is  to  the  effect  that  since  the  appointment  of 
the  guardians  Charles  Sneddon  had  been  dis- 
charged from  the  hospital  for  the  Insane  "as 
Improved" ;  that  after  his  return  to  Cooa 
county  he  was  again  charged  with  lunacy, 
and  upon  an  Inquest  before  the  county  court 
he  was  found  to  be  Insane  and  ordered  to  be 
recommitted ;  that  from  such  order  be  took 
an  appeal  to  the  circuit  court,  and  at  the 
hearing  of  the  cause  tlie  Jury  found  him  to 
be  sane,  whereupon  he  was  discharged.  The 
motion  referred  to  Is  addressed  to  the  guard- 
ians, and  contains  a  statement  as  follows; 

"Thia  application  will  be  heard  and  based  up- 
on the  files  and  records  in  this  case,  also  an  af- 
fidavit by  said  Charles  Sneddon  and  Hugh  Sned- 
don, a  copy  of  which  is  hereby  served  upon  you, 
the  original  of  which  is  on  file  in  this  court." 

The  transcript  before  us  shows  that,  pur- 
suant to  the  notice  so  served,  Walter  Sned- 
don, a  son  of  the  petitioner,  filed  In  the  coun- 
ty court,  on  March  12,  1914,  an  affidavit  to 
the  effect  that  for  more  than  ten  years  prior 
thereto  be  had  been  living  In  the  state  of 
Washington;  that  he  secured  his  father's 
release  from  the  avium,  taking  him  to  Port- 
land, and  accompanying  him  in  that  dty  to 
a  steamer  which  he  boarded  for  Marsbfleld, 
Or.  Referring  to  this  parent  at  that  time  the 
witness  deposed: 

"He  was  clearly  suffering  from  delusions  of 
persecution,  and  was  boat  upon  employing  at- 
torneys and  invcilviog  himself  aad  bis  estate  in 
expensive  litigation  without  any  sane  policy  in 
Bald  matters;  that  he  was  possessed  with  the 
idea  that  certain  persons  were  trying  to  steal 
bis  real  property  or  to  rob  and  defraud  him  out 
of  the  same." 

The  afBant  further  states  that  upon  visit- 
ing his  home  February  26,  1914,  he  had  on 
several  occasions  conversed  with  his  father, 
who  was  not  comiieteut  to  transact  his  own 
bu^ncss,  but  was  a  proi)er  subject  for  guard- 
iau}(hlp  of  his  person  and  estate.  Alluding 
to  the  coudltioD  of  the  petitioner  when  the 
aOldavit  was  made,  the  afBant  further  says: 

"He  is  in  no  way  improved  at  this  time,  so 
far  as  I  can  observe." 

The  Joint  afUdavIt  of  £llea  Sneddon,  the 
wife  of  the  petitioner,  Charles  Sneddon,  Jr., 
Jennie  Bedford,  Hannah  Bees,  John  B.  Sned- 
don, and  MUlam  Sneddon,  filed  In  the  county 
court  March  12,  1914,  is  practically  to  the 
same  effect  as  the  sworn  written  statement 
of  Walter  Sneddon.  From  this  affidavit  of 
Mrs.  Sneddon  and  others,  who  constitute  the 
entire  family,  except  the  petitioner,  Hugh 
Sneddon,  and  hltf  brother  Walter,  excerpts 
will  he  taken,  to  wit: 

"That  we  are  each  and  all  familiar  with  the 
mental  condition  of  the  said  Charles  Sneddon  as 
Indicated  by  his  acts  and  conduct ;  that  it  ap- 

Ears  from  his  said  acts  and  conduct  that  he  is 
capable  of  conducting  bis  own  affairs;  that 
the  said  Charles  Sneddon  is,  and  for  more  than 
two  years  last  past  has  been,  the  subject  of  fix- 
ed dfluiiions  of  persecution;  that  he  in  strooKly 
o!  the  opinion  that  certain  oi  the  prominent  citi- 


zeos  of  Coos  county,  Or.,  are  seeking  to 

fraud  him  and  bis  wife,  the  said  Ellen  Sneddon, 
and  each  of  them,  out  of  their  property;  •  •  < 
that  he  has  repeatedly  sought  to  have  different 
persons  arrested  and  indicted  for  allegefl  at- 
tempts to  steal  his  property  and  the  property , 
of  his  wife,  the  said  Kllen  Sneddon;  that  he 
has  made  several  trips  to  Portland  and  other 
points  to  confer  with  the  departments  of  justice 
and  surveying  of  the  United  States  located  at 
those  points,  for  the  purpose  of  securing  Indict- 
ments and  procuring  alleged  evidence  as  to  sur- 
veys and  to  visit  and  appeal  to  the  Governor  of 
the  state  for  aid  in  his  imaginary  difficulties 
over  title  to  real  property  in  Coos  county ;  that, 
if  permitted  to  go  at  large  without  a  guardian 
or  guardians,  the  said  Charles  Sneddon  will  dis- 
sipate his  estate  and  come  to  want,  and  will 
continue  to  keep  the  members  of  his  family  in 
a  state  of  anxiety  and  uncertainty  over  his 
whereabouts  and  personal  welfare;  that  his 
presait  condition  has  been  growing  on  him  for 
some  years,  and  Is,  so  we  are  informed  and  be- 
lieve, a  condition  that  cannot  be  the  subject  of 
improvement,  owing  to  bis  advanced  years  and 
the  peculiar  nature  of  his  mental  disorders." 

A  written  stipulation  made  March  12, 1914, 
was  signed  by  counsel  for  the  petldmer  and 
the  attorneys  for  the  guardians,  and  Is  to 
the  effect  that,  if  certain  named  physicians 
who  have  charge  of  and  are  employed  In  the 
hospital  for  the  insane  at  Salem,  Or.,  were 
present,  each  would  testify  as  set  forth  In  a 
letter  written  by  him  In  relation  to  the  men- 
tal condition  of  Charles  Sneddon,  which  let- 
ters are  made  a  part  of  the  agreement  No 
objection  was  made  by  the  petitioner's  coun- 
sel to  the  form  of  proof  offered,  but  only  that 
the  letters  were  Incompetent,  Irrelevant,  and 
Immaterial.  As  the  communications  referred 
to  tend  to  substantiate  the  same  state  of  the 
patient's  mind,  only  the  letter  of  Dr.  Stein- 
er,  the  superintendent  in  charge  of  the  asyl- 
um at  Salem,  Or.,  a  physician  of  great  learn- 
ing and  large,  experience  In  the  treatment  of 
mental  diseases,  will  be  set  forth.  Ttila  let- 
ter was  written  to  the  petitloaer's  counsel, 
and  Is  as  follows: 

"Wm.  T.  StoU,  Att'y  at  Law,  Marshfield,  Ore- 
gon— Dear  Sir:  In  reply  to  your  letter  or  Feb- 
ruary 20,  will  say  that  we  could  not  Intelli- 
gently give  an  opinion  as  to  the  capacity  of 
Chas.  Sneddon,  since  he  left  thia  hospital.  Will 
say  to  you  however,  at  the  time.be  left  here  we 
felt  as  though  he  was  sufficiently  recovered  that 
he  could  be  cared  for  at  home  with  but  little 
trouble,  and  as  a  matter  of  fact  did  not  bdoDg 
In  a  place  of  thia  kind  as  bis  insanity  was  not 
considered  in  any  way  of  a  dangerous  character. 
When  be  came  here  he  harbored  delusions  of 
persecution  and  retained  them  when  be  left 
He  was  unreasonable  in  many  of  bis  views, 
but  on  the  whole  was  a  kindly  disposed  gentle- 
man, and  we  thought  well  of  him.  As  to  his 
present  condition,  I  know  nothing  and  have  do 
interest  In  It  whatsoever,  as  he  is  discharged 
from  this  place  and  not  within  our  care. 

"Allow  ub  to  quote  an  exwrpt  from  the  pa- 
tient's history  which  la  a  permanent  record  at 
this  institution,  dated  Aufnist  4,  1912:  'Has 
delusions  of  persecutfon,  believing  his  neighbors 
and  various  people  are  plotting  against  him; 
his  ideas  are  very  much  fixed ;  he  Is  headstrong, 
and  be  believes  that  be  has  been  trapfted  into 
the  institution  and  demands  bis  release  immedi- 
ately; his  mental  state  Is  due  to  senility.^ 
Other  excerpts  are  as  follows:  October  18, 
1912 ;  'Mental  condition  somewhat  childlike^ 
emotional  and  simple.  Diagnosis  of  bis  men- 
tal state  is  senility  with  poMible  delusions. 
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paranojdal  in  type.'  October  20,  1913,  written 
by  an  attendant  upon  whose  ward  he  was  C(^- 
iued :  'Ele  is  getting  quite  childlike.'  October 
I'd,  1918:  'Patient  is  quite  tidy,  bas  a  good 
appetite,  and  sleeps  quite  well.  He  suffers  from 
delusions  of  persecution.' 

"Naturally  the  patient  in  consideration  is 
very  earnest  in  Ms  views,  and  would  make  a 
good  tmpreuion  apoD  men  not  versed  in  the 
«aauniDation  of  one  s  mental  state.  They  would 
not  know  bow  to  begin  the  examination,  nor 
bow  to  conduct  one  in  a  way  necessary  to  bring 
oat  the  defects  present,  ^nd  unless  the  patient 
•  has  active  ddnntnia  of  persecution'  at  the  time 
of  the  mental  examination,  and  was  apparently 
disturbed  in  mind,  one  could  easily  see  bow  a 
well-meaning  jury  composed  of  laymen  could 
misinterpret  the  actual  findings  of  such  a  case 
and  render  a  veziUct  of  the  patient  bdng  aane. 

"It  fa  a  notorious  fact  that  after  a  patient 
has  been  confined  In  an  institution  of  this  sort 
and  learns  what  his  ideas  are  that  are  looked 
upon  as  being  delusions,  futnrely  be  Is  shrewd 
enough  to  keep  those  ideas  closely  guarded,  and 
it  is  with  much  difficulty  and  continued  obser- 
TBtion  of  snch  cases  that  tbe  real  facts  are 
learned. 

'Tours  truly,  R.  E.  Lee  Steiner. 

■'SupcrintendenL'' 

Id  coDstdering  these  matters  an  order  was 
made  March  14,  1914,  by  the  county  court 
which  states  that: 

"The  courts  after  hearing  the  arguments  of 
counsel  and  examining  the  records  and  files  in 
the  cause,  also  exonuning  the  verdict  of  the 
jury  in  tbe  circuit  court,  •  •  •  in  which 
verdict  it  was  found  that  said  Charles  Sned- 
don was  Bane,  finds  that  from  the  verdict  of 
said  jury  that  said  Charles  Sneddtm  was  ad- 
judged by  the  circuit  court  •  *  •  to  be  sane, 
and  that  he  Is  capable  of  attending  to  his  own 
affairs,  and  that  the  order  heretofore  made  ap- 
pointing John  B.  Sneddon,  Ellen  Sneddon,  and 
Hannah  Itees  guardians  be  and  the  same  is 
hereby  revoked  and  held  for  naught,  and  said 
guardians  be  required  to  settle  with  the  said 
Charles  Sneddon  or  file  an  account  in  this  court 
of  their  accounts  as  such  guardians,  and  after 
said  account  has  been  approved,  ana  they  have 
filed  receipts  for  all  sums  of  money  received 
hy  them,  that  the  said  guardians  be  discharged." 

On  appeal  fr<Mii  that  order  the  circuit 
-court,  after  hearing  the  cause,  made  findings 
of  fact  as  follows: 

(1)  "Thtit  tbe  county  court  based  Its  order 
discbaiging  the  guardians  solely  upon  the  judg- 
ment In  the  above-entitled  eonrt  in  a  certain 
case  wherein  tbe  above-named  Charles  Sneddon 
was  tried  in  a  proceedinR  nnder  chapter  842. 
General  Ijaws  1913,  whereby  It  was  mugbt 
to  have  him  committed  to  the  state  hospital  for 
the  insane,  by  which  judgment  he  was  found 
'sane,'  there  being  no  other  evidence  offered 
in  the  county  court  upon  which  the  said  order 
appealed  from  could  have  been  made." 

The  second  finding  of  fact  is  in  the  nature 
of  a  conclusion  of  law.  It  compares  chapter 
342,  Gen.  Laws  Or.  1913,  with  sections  1319 
and  1342,  U  O.  L.,  hereinbefore  quoted,  and 
states  that  those  provisions  are  separate,  and 
that  the  phrase  "Insane  pers<ms,"  as  used  in 
the  act  of  1913,  is  entirely  distinct  from  the 
meaning  of  such  words  as  defined  and  em- 
ployed In  the  other  sections  of  tbe  Code. 
Based  on  such  findings,  conclusions  of  law 
were  deduced  as  follows: 

"(1)  That  the  county  court  erred  in  making 
the  order  disdiarging  the  guardians  of  the 
said  Charles  Sneddon,  and  the  order  appealed 
from  should  be  reversed;  (2)  that  the  appllca- 
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ticm  of  tbe  said  CSiarles  Sneddon  to  have  his 
guardians  dlsdiarged  should  be  denied." 

It  will  be  remembered  that  section  1319,  L. 
O,  L.,  empowers  the  county  court  of  any 
county  to  appoint  guardians  to  take  care,  cus- 
tody, and  management  of  the  estates  of  all 
insane  persons,  "and  all  who  are  Incapable 
of  conducting  their  own  affairs."  The  peti- 
tion of  Mrs.  Sneddon  and  four  of  her  chil- 
dren, filed  In  the  county  court  of  Coos  coun- 
ty. Dr.,  August  19,  1913,  for  the  appointment 
of  guardians,  and  pursuant  to  which  the  or- 
der prayed  for  was  granted,  states  that 
Charles  Sneddon  had  been  adjudged  Insane 
and  was  then  confined  in  the  state  asylum, 
and  that  he  "Is  totally  Incapable  of  transact- 
ing his  ordinary  business,"  thereby  disclos- 
ing that  thk  application  reasonably  conforms 
to  the  requirement  of  the  statute.  Neither  In 
the  motion  filed'  in  that  court  to  have  the 
guardians  discharged  after  the  jury  had  de- 
termined Charles  Sneddon  to  be  sane  nor  in 
the  joint  supplemental  affidavit  made  by  him 
and  his  son  Hugh  Is  It  stated  that  the  peti- 
tioner Is  capable  of  condacttng  his  own  af-. 
fairs. 

It  wiU  be  kept  In  mind  that  section  1342, 
L.  O.  L.,  defines  an  "insane  person"  to  in- 
clude every  person  not  of  sound  mind,  every 
lunatic,  and  distracted  person.  Section  3  of 
chapter  342,  Gen.  Laws  Or.  1913,  authorizes 
a  county  court,  when  notified  In  writing  that 
any  i>erson,  by  reason  of  insanity,  "Is  unsafe 
to  be  at  large  or  Is  suffering  from  exposure 
or  neglect,"  to  cause  an  Inquest  to  be  held 
to  determine  the  matter.  Construing  these 
statutes  together,  It  will  be  seen  Uiat  degrees 
of  mental  weakness  are  recognized,  and  it  is 
only  when  it  satisfactorily  appears  to  Uie 
county  court  that  a  person  charged  with  In- 
sanity 18  unsafe  to  be  at  large  or  is  suffering 
from  exposure  or  neglect  that  a  commitment 
to  the  hospital  for  the  Insane  is  authorized. 
After  Charles  Sneddon  was  released  from 
custody  and  again  apprehended,  the  county 
court  In  order  to  acquire  jurisdiction  of  the 
cause,  must  have  been  notified  in  writing 
that  by  reason  of  his  Insanity  he  was  either 
unsafe  to  be  at  large  or  was  suffering  from 
exposure  or  neglect.  When  it  was  determin- 
ed that  he  should  be  recommitted  to  the  asy- 
lum, the  county  court  must  necessarily  have 
found  the  averments  of  the  petition  to  be 
true.  Upon  appeal  from  that  order  when  ttie 
Jury  at  an  inquest  found  he  was  sane,  the 
circuit  court,  stttlns  as  a  chancellor,  accepted 
the  advice  thus  sought,  and  thereupon  dis- 
charged tbe  petitioner.  When  a  person 
charged  with  lunacy  la  adjudged  to  be  sane 
and  discharged,  It  might  ordinarily  be  pre- 
sumed that  such  determination  conclusively 
eatabli^es  the  fact  tlmt  he  Is  not  aflUcted 
with  mental  WHikness  or  exaltation  In  any 
degree,  and«  since  it  Is  not  usually  essential 
to  allege  any  fact  which  the  law  will  pre- 
sume, it  was  not  necessary  to  aver  in  the  pe- 
tltlcm  f<»r  a  dischaige  of  the  guardians  ttiat 
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tbe  ward  was  capable  of  conducting  his  own 
affaira.  As  section  1342,  U  O.  U,  makes  a 
distinction  between  lunatics  and  persons  ot 
unsound  mind,  tbe  latter  class  should  not 
be  relieved  of  guardianship,  wben  regularly 
appointed,  except  upon  an  express  averment 
and  adequate  proof  that  they  are  capable  of 
conducting  tbelr  own  affairs.  No  averment 
to  that  effect  having  been  made  nor  proof 
offered  In  relation  thereto  on  behalf  of  the 
petitioner,  but  evidence  to  the  contrary  hav- 
ing been  submitted  by  the  guardians,  the  pe- 
tition did  not  state  facts  sufficient  to  entitle 
an  awafd  of  the  relief  granted,  and  too  much 
luwortance  was  attached  by  tbe  comity  court 
to  the  verdict  and  decree  at  the  circuit  court. 

It  followa  tliat  the  decree  which  lias  been 
broufl^t  up  for  review  should  be  affirmed; 
and  it  iB  80  ordered. 

BEAN,  EAKIN,  and  HARRIS,  JJ.,  concur. 


STATE  «z  ebL  IVANHOE,  Dist.  Atty.,  T. 
HODGIN. 

(Supreme  Court  of  Oregon.    June  15,  1916.) 

1.  Quo  WARBAnTo  ®=>45  —  OaioiKAi.  Pao- 

CBBDINOa~NOTICE. 

The  requirement  of  Supreme  Court  rule  S3 
that  preliminary  notice  of  an  orif;inal  proceed- 
ing In  quo  warranto  shall  be  served  on  the  ad< 
verse  party  is  waived  by  respondeot's  answer 
to  the  merits. 

fKd.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  §  47 ;  Dea  Dig.  <S=>45.] 

2.  Qtro  Wabranto  «=>63  —  Costs  —  Aixow- 

ANCE. 

Const  art.  7,  |  2,  declaring  that  the  Su- 
preme Court  may  in  its  discretion  take  original 
jurisdiction  in  mandamus  and  quo  wurrHnto, 
etc.,  makes  L,  O.  L.  {  562,  proriding  for  the 
allowance  of  costs  to  a  successful  plaintiff  ap- 
plicable to  an  original  proceeding  in  quo  war- 
ranto. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to. Cent.  Dig.  S  74;  Dec.  Dig.  «»63.] 

3.  Quo  Wabranto  «s»08  —  Costs  —  Objec- 
tions—Waiveb. 

L'nder  L.  O.  L.  S  569,  declaring  that  tbe 
losing  party  must  in  five  days  urge  hia  objec- 
tions to  allowance  of  costs,  a  defendant  in  quo 
warranto  brought  in  tbe  iijupreme  Court  must 
urge  bis  objections  to  the  allowance  of  costs 
within  that  time  or  they  are  lost. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, C-enL  Dig,  S  74;  Dec.  Dig.  «=363.] 

4.  Quo  Warranto  0»63  —  Ooera  —  Allow- 
ance—En  FOBCEMENT. 

L,  O.  L*.  8  213,  declares  that  a  party  in 
whose  favor  judgment  is  given  which  re4)uires 
the  payment  of  money  may  have  a  writ  of  exe- 
cution issued  for  its  enforcement.  Section  215 
declares  that  the  writ  shall  be  issued  by  the 
clerk  and  directed  to  the  sheriff,  while  section 
216  declares  that  it  may  be  issued  to  the  sher- 
iff of  any  county.  Section  »S3  declares  that, 
when  jurindiction  is  by  organic  law  conferred 
on  any  court  or  judicial  officer,  all  meona  to 
carry  it  into  effect  are  abto  given.  Held  that, 
where  the  Supreme  Court  had  original  juris- 
diction of  a  quo  warranto  proceeding,  the 
Code  provisions  authorizing  the  issuance  of  exe- 


cution warranted  the  Issnanee  of  execntion  to 

recover  costs. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {  74;  Dec.  Dig.  «=963.] 

In  Ranc.  Orlj^nal  proceedings  by  the 
State,  on  the  relation  of  F.  S.  Iranhoe,  Dis- 
trict Attorney,  against  John  S.  Hod  gin. 
There  was  a  Judgment  of  ouster,  and  relator 
filed  8  precipe  for  execution  for  coUectioa 
of  costs.  Execution  issued. 

See,  also,  146  Pa&  86. 

This  was  an  action  at  law  In  the  nature  of 
quo  warranto,  commenced  in  this  court,  in 
which  a  judgment  of  ouster  was  rmdered 
February  9,  1915,  excluding  the  defendant 
from  the  office  of  district  attorney  for  Union 
county,  and  chai^ng  him  with  the  costs  and 
disbursements  of  the  action,  taxed  at  |60. 
The  plaintiff  has  filed  a  precipe  for  execution 
to  the  sheriff  of  that  county  on  the  money 
Judgment.  By  direction  of  the  court  the  par- 
ties filed  briefs  for  and  against  the  motion, 
which  have  had  our  consideration. 

Crawford  &  Eaklu,  of  La  Grande,  for  plain- 
tiff. John  8.  Ilodgln,  of  La  Orande»  for  de- 
fendant. 

BL^BNEIT,  J.  tU  defendant  charges 
that,  because  no  preliminary  notice  thereof 
was  given,  the  proceeding  was  violative  ab 
initio  of  rule  33  of  this  court,  reading  thus: 

"No  writ  of  habeas  corpus,  or  other  writ  of 
original  jurisdiction  will  issue  from  this  court 
when  the  applicant  baa  a  full,  speedy,  and  ade- 
quate remedy  in  the  circuit  court,  except  by 
permission  of  the  court,  or  a  justice  thereof,  on 
notice  to  the  adverse  party." 

In  our  judgment  this  objection  was  waived 
by  the  defendant's  answering  to  the  merits 
of  the  action.  In  respect  to  his  complaint 
that  tbe  matter  could  have  been  heard  at 
his  home  in  Union  county  before  the  circuit 
court  there,  we  cannot  now  Indulge  in  bal- 
ancing tbe  relative  convenience  of  an  Initial 
hearing  In  the  circuit  court,  plus  a  very  prob- 
able appeal,  as  against  an  original  proceeding 
In  tbe  first  Instance  in  this  court 

[2]  Section  2,  article  7,  of  the  Constitution 
of  this  state,  In  its  amended  form,  declares: 

"The  courts,  jurisdiction,  and  judicial  system 
of  Oregon,  except  80  far  as  expressly  chained 
by  this  amendment,  shall  remain  as  at  present 

constituted  until  otherwise  provided  by  law. 
But  the  Supreme  Court  niay,  m  its  own  discre- 
tion, take  original  jurisdiction  in  mandamus, 
quo  warranto  and  habeas  corpus  proceedings." 

It  Is  by  virtue  of  the  last  clause  of  this 
section  that  this  court  entertained  the  pros- 
ecution of  this  action  as  an  original  proceed- 
ing here.  Tbe  meaning  and  effect  of  that 
constitutional  precept  is  to  Ingraft  upon  the 
authority  of  this  court  the  procedure  In  such 
cases  as  defined  In  tbe  Code  to  be  exercised 
here  in  like  manner  as  In  the  circuit  court, 
Phy  V.  Wright,  147  Pac.  381.  One  of  the  in- 
cidents accompnnying  cases  of  this  kind  is 
tbe  matter  of  costs  as  defined  In  section  562, 
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L.  O.  L.,  where  It  is  said  that  such  charges 
are  allowed,  of  course,  to  the  plalntlCF  upon  a 
Judgment  In  his  favor  In  an  action  provided 
for  In  chapters  4  and  5  of  title  5  of  the  Code, 
whlcb  Include  the  very  kind  of  action  here 
under  consideration.  All  the  features  of  the 
original  procedure  as  defined  In  the  Code 
passed  to  this  court  with  the  constitutional 
grant  of  power  to  which  reference  has  been 
made.  We  conclude  that  we  had  authority  to 
render  Judgm^t  for  costs  and  disburKmenta 
In  favor  of  the  prevailing  party. 

[3]  Some  question  is  made  for  the  first 
time  as  to  the  amount  of  the  items,  but  the 
opportunity  to  urge  such  opposition  is  past, 
because  section  569,  L.  O.  JL.,  says  that  the 
losing  party  must  file  his  objections  within 
five  days  from  the  expiration  of  the  time  al- 
lowed to  file  the  original  statement  of  costs 
and  disbursements.  The  period  thus  limited 
has  long  since  elapsed. 

[4]  Having  shown  our  authority  to  render 
the  Judgment  we  pass  to  the  consideration 
of  the  means  of  enforcing  it  The  following 
provisions  of  the  Oode  apply  heie: 

Section  213,  Ji.  O.  I*: 

"The  party  in  whose  favor  a  jadgment  is  giv- 
en, which  requires  the  payment  of  money,  the 
delivery  of  real  or  personal  property,  or  either 
of  them,  may  at  any  time  after  the  entry  there- 
of have  a  writ  of  execution  issued  for  its  en- 
forcement, as  provided  in  this  chapter." 

Section  21S,  L.  O.  L.: 

•The  writ  of  execution  shall  be  issued  by  the 
clerk  and  directed  to  the  Bheriff.  It  shall  con- 
tain the  name  of  the  court,  the  names  of  the 
parties  to  the  actios,  and  the  title  thereof;  it 
shall  BUbstaotially  describe  the  judgment,  and 
if  it  be  for  money,  shall  state  the  amount  actu- 
ally dac  thereon,  and  shall  require  the  Rheriff 
substantially  as  follows:  (!)*••  Other- 
wise, it  shall  require  the  sherifF  to  satisfy  the 
judgment,  with  interest,  out  of  the  personal 
property  of  Buch  debtor,  and  If  sufficient  per- 
sonal property  cannot  be  found,  then  out  of  the 
real  property  belonging  to  him.   •    •    *  " 

In  section  216,  L.  O.  L.,  it  Is  said: 
"When  the  execution  1b  against  the  property 
of  the  judgment  debtor,  it  may  be  issued  to 
the  sheriff  of  any  county  in  this  state." 

It  will  be  observed  that  the  right  to  issue 
execution  Is  not  confined  to  any  particular 
Judicial  tribunal.  The  plain  deduction  is  that 
any  court  having  authority  to  render  Judg- 
ment is  necessarily  vested  with  power  to  en- 
force its  dedsiott.  Moreover,  it  la  said  In 
section  983,  L.  O.  L.: 

"When  jurisdiction  Is,  by  the  organic  law  of 
this  state,  or  by  this  Code,  or  any  other  statute, 
conferred  on  a  court  or  judicial  officer,  all  the 
means  to  carry  it  into  effect  are  also  given;  and 
in  the  exercise  of  the  jurisdiction,  if  the  course 
of  proceeding  be  not  specifically  pointed  out  by 
tliis  Code,  any  suitable  process  or  mode  of  pro- 
ceeding may  be  adopted  whldi  may  appear  most 
conformable  to  the  spirit  of  this  Code.^' 

Thla  fortifies  and  more  particularly  enun- 
ciates the  principle  that  the  right  to  enforce 
its  decree  Is  inherent  in  any  court  of  original 
Jurisdiction.  Such  power  having  been  vested 
in  thla  court  as  to  the  .  proceeding  named,  the 


authority  to  enforce  the  same  Is  necessarily 
Included.  The  means  adapted  to  that  end  are 
pointed  out  in  the  Code,  and  It  is  not  only 
within  the  sirirlt,  but  also  within  the  letter,  of 
the  statute  to  hold  that  execution  directed 
to  the  sheriff  of  any  county  In  the  state  Is 
an  appropriate  exercise  of  the  prerogative  of 
this  court  In  a  case  of  original  jurisdiction. 

Let  the  execution  issue  to  the  sheriff  of 
UttitMi  county,  as  requested  In  the  precipe; 


SERVICE  A  WRIGHT  LUMBER   CO.  v. 

SUMPTER  VALLEX  RY.  CO. 
(Supreme  Court  of  Oregon.    June  15,  1015.) 

1.  CaapoBATioNS  ^3>630— Dissolution— Ex- 
istence FOB  PURPOSK  OF  BBINOINQ  SUIT— 
STATirra. 

Under  L.  O.  L.  S  6699.  providing  that  aft- 
er dissolution  all  corporations  shall  continue 

to  exist  as  bodies  corporate  for  fire  years  if 
necessary  to  prosecute  or  defend  suits,  or  set- 
tle their  affairs,  an  action  by  a  corporation 
which  had  taken  the  statutory  steps  for  a  vol- 
untary dissolution,  tried  after  the  expiration 
of  the  five-year  period,  was  abated. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ^  2482-2486 ;  Dea  Dig.  «=>630.] 

2.  Appeal  and  Erroe  «=:>1099— Foiocbb  De- 

CIBJON— MATTBBB  CoROLUDED. 

A  judgment  on  defendant's  appeal  from  a 

judgment  for  plaintiff  corporation  rendered 
within  the  five  years  allowed  to  a  corporation 
after  its  dissolution  for  the  purpose  of  bringing 
suits,  etc.,  appealed  on  the  ground  of  error  in 
refusing  an  instruction  that  if  plaintiff  had  been 
dissolved  before  commencing  the  action  it  could 
not  maintain  it,  and  reversing  and  remanding 
for  a  new  trial  after  the  lapse  of  such  five-year 
period,  was  not  conclusive  on  defendant's  sec- 
ond appeal  on  the  ground  that  the  action  was 
abated  oecause  the  five-year  period  had  expired 
at  the  time  of  die  second  trial. 

[Ed.  Note. — For  other  cas4>s,  see  Appeal  and 
Error,  Cent.  Dig.  f§  4370-4379;  Dec.  Dig. 
1099.] 

Bean,  Z.,  dissenting. 

In  Banc  Appeal  from  Circnlt  Oonrt,  Bak- 
er County;  Dalton  Biggs,  Judge. 

Action  by  the  Service  ft  Wright  Lumber 
Company  against  the  Sumpter  Valley  Railway 
Company.  JndgmMit  for  plaintiff,  and  de- 
fendant aiq;>eals.  Action  dismissed. 

This  action  was  begun  on  S^tember  11, 
1909,  and  after  trial  a  Judgment  was  duly 
made  and  entered  In  favor  of  plaintiff  on  No- 
vember 3,  1911.  Thereafter  an  appeal  was 
taken  to  this  court,  being  perfected  on  April 
29,  1912.  On  September  30,  1913,  this  court 
handed  down  a  decision  reversing  the  Judg- 
ment Service  Lumber  Co.  v.  Sumpter  Valley 
Ry.  Co.,  67  Or.  63,  135  Pac.  539.  One  of  the 
Issues  raised  by  the  answer  and  reply  in  the 
first  trial  was  the  contention  of  defendant 
that  the  plaintiff,  having  accomplished  a  vol- 
untary dissolution  on  May  6,  1907,  had  no 
power  to  institute  this  action.  The  cause 
coming  on  for  retrial  upon  the  remand  from 
this  court  defendant,  by  leave  of  the  trial 
court,  filed  an  amended  answer,  one  of  which 
amendments  pleaded  in  effect  that  the  five 
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Tears  allowed  to  plaintiff  by  sectlw  6699,  L. 
O.  L.,  In  wbldi  to  wind  up  its  corporate  af- 
fairs had  expired  and  that  therefore  the  ac- 
tion  had  abated.  PlalntUTa  demurrer  to 
this  defense  was  snstalned.  The  cause  Oien 
proceeded  to  trial  upon  the  issues  as  Joined 
before  the  first  trlaL  A  Judgment  was  duly 
entered  on  January  9,  3914,  in  favor  of  plain- 
tiff, and  defendant  appeals. 

John  L.  Rand,  of  Baker,  and  Zera  Snow, 
of  Portland  (Snow  &  McCamant,  of  Portland, 
on  the  brief),  for  appellant.  Robert  Service, 
of  Baker,  and  Samuel  White,  tt  Portland,  for 
respondent 

BENSON,  J.  (after  stating' the  facts  as 
above).  [1]  In  the  appellant's  abstract  of 
record  we  find  some  17  assignments  of  er- 
ror, but  we  shall  consider  one  question  only 
and  that  is  as  to  whether  or  not  at  the  time 
of  the  trial  the  plalutlfl's  right  of  action  bad 
abated.  We  conclude  that  it  had  and  It 
remains  only  to  give  our  reasons  for  such 
-conclusion.  The  plaintlft  corporation  on  May 
6,  1807,  took  such  steps  as  are  prescribed  by 
statute  for  a  voluntary  dissolution.  This  was 
done,  doubtless,  In  order  to  avoid  the  bur- 
dens of  annual  reports  and  the  payment  of 
annual  license  fees.  Section  6699,  L.  O.  I/., 
Is  as  follows: 

"All  corporations  that  entire  by  limitation 
speciBed  in  their  articles  of  incorporation,  or 
nre  diBsolvcd  by  virtue  of  the  proTisioas  of  sec- 
tion 6701,  or  are  annulled  by  forfeiture  or  oth- 
er cause  by  the  judgment  of  a  court,  continue  to 
exist  as  bodies  corporate  for  a  period  of  fire 
years  thereafter,  if  neceasary  for  the  purpose 
of  prosecuting  or  defending  actions,  snitH,  or 

groceedings  by  or  against  them,  settling  their 
u.sioe88.  disposing  of  their  property,  and  di- 
viding  their  capital  stock,  but  not  for  the  pur- 
pose of  continuing  their  corporate  business." 

As  to  the  effect  of  this  statute  In  a  case 
like  the  one  at  bar  It  la  said  In  the  case  of 

Dundee  Mortgage  &  Trust  Investment  Co.  v. 
Hughes  (C.  C.)  77  Fed.  856: 

"In  some  of  the  states  where  the  corporate 
existence  is  so  extended  by  statute,  express  au- 
thority is  given  to  prosecute  to  a  final  judgment 
all  actions  begun  by  the  corporation  withiu  the 
limited  period.  Bank  t.  Cooper,  36  Me.  170; 
Lumber  Co.  v.  Ward,  30  W.  Va.  43,  3  S.  B.  227. 
Under  such  a  law  was  decided  the  case  of  Be- 
wick V.  Harbor  Co.,  39  Mich.  700,  which  is 
cited  by  counsel  for  the  plaintiff.  In  that  case 
the  court  held  that  the  corporation  might  pr*jse- 
cute  to  a  close  any  action  commenced  within 
the  three-year  period  of  limitation  fixed  by  the 
statute,  but  in  so  holding  gave  effect  to  another 
provision  of  the  law  upon  the  same  subject, 
which  provided  that  do  such  suit,  once  com- 
menced, should  become  abated  at  any  time  until 
brought  to  a  close.  There  is  no  Riich  or  similar 
provision  in  the  Oregon  law.  The  statute  of 
this  state  gives  a  hare  exteniiion  of  life  for  a 
fixed  period  after  the  dissolution  of  the  corpo- 
ration. Without  the  statute,  as  wc  have  seen, 
by  the  common  law,  all  corporatiouB  were  de- 
funct from  the  moment  of  their  disisolution. 
The  Rtfltiite  extends  thoir  existence  for  a  further 
period  for  a  stated  purp<i9e.  At  the  expiration 
of  that  period  it  is  the  logic  of  the  common-law 
rule  that  the  corporation  is  a»  absolutely  de- 
funct as  it  would  have  hpen  in  the  first  instance 
bed  not  its  life  been  prolon^fd  by  the  interven- 


tion of  the  statute.  Tbe  Supreme  Court  of 
Massachusetts  baa  held  that  a  judgment  recov- 
ered against  a  corporation  after  tbe  expira- 
tion of  a  similar  period  of  limitation  is  abso- 
lutely void.  Thornton  v.  Freight  Co.,  123  Mass. 
32." 

The  doctrine  here  expressed  appears  to  be 
in  accoM  with  the  great  weight  of  authority. 
10  Cyc.  1314;  5  Thompson  on  Corporations, 
SS  6560,  6SSS;  MacRae  v.  Kansas  City  Piano 
Co.,  69  Kan.  45T,  77  Pa&  94 ;  Buck  Stove,  etc., 
Ca  V.  Vlckers,  80  Kan.  29, 101  Pac;  668 ;  May 
V.  North  Carolina  St  Bank,  2  Bob.  (Va)  60, 
40  Am.  Dec.  726;  1  C.  J.  134 ;  7  R.  C.  L.  » 
750  and  751.  This  doctrine  it  Is  true  may 
work  hardship  In  the  Individual  case,  but  tt 
must  not  be  forgotten  that  in  ttie  case  at  bar 
the  dissolution  of  the  corporatl(Hi  was  volun- 
tary and  no  doubt  the  stockholders  weighed 
the  resulting  advantages  as  against  the  con- 
sequent disabilitlea,  so  they  cannot  cow  com- 
plaio. 

[2]  It  Is  contended  with  great  earnest* 
ness  and  ability  by  counsel  for  plaintiff  that 
tbe  same  qucsticai  was  before  this  court  in 
the  former  appeal  herein  (67  Or.  63, 135  Pac. 
5:^9)  and  that  the  fact  that  the.  cause  was  re- 
manded for  a  new  trial  after  Uie  lapse  of  the 
five-year  period  is  ccmclnsive  upon  the  ques- 
tion. However,  we  cannot  agree  with  counsel 
in  this.  The  judgment  first  appealed  from 
was  rendered  within  the  five-year  period,  and 
the  only  assignment  of  error  relating  thereto 
that  was  then  presented  wifs  In  the  following 
words: 

"The  court  erred  in  refusing  to  give  the  in- 
struction requested  by  the  defendant  to  the  ef- 
fect thot  Bs  tbe  plaintiff  had  been  disincorporat- 
ed prior  to  the  commencement  of  tbe  action, 
there  was  no  evidence  justifying  the  plaintiff  in 
maintaining  the  action  and  that  plaintiff  cotM 
not  recover." 

This  assignment  simply  calls  attention  to 
the  fact  that  the  action  was  commenced  aft- 
er tiie  dissolution,  and  that  was  the  only  mat- 
ter germane  to  the  present  discussion  which 
was  then  submitted  or  considered.  At  the 
time  the  first  judgment  was  rendered  the 
lapse  of  the  five-year  period  was  not  an  is- 
sue and  could  not  be,  for  no  sach  lapse  had 
then  occurred.  It  follows  that  the  action 
must  be  dismissed. 

BEAN,  J.,  dissents. 


GRAF  v.  PEARCT  et  al. 

(Supreme  Court  of  Oregon.    June  15,  1915.) 

1.  Appeal  and  Ebbob  €=»621— Tbanscbipt— 
Jurisdiction. 

Ad  appellant  was  not  entitled  to  file  a 
transcript  or  abstract  until  the  e^^piration  of  the 
time  to  except  to  the  sureties  on  the  undertak- 
ing, so  that  the  filing  of  the  transcript  before 
the  expiration  of  such  time  was  premature,  and 
gave  the  Supreme  Court  no  jurisdiction. 
.  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  2724-2731;  Dec  Dig.  ^ 
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2.  API>KAI,  AlfD  BbBOB  «b:»891— UNDEBTAKIira 
— ^CBSTITUTION. 

Under  L.  O.  L.  S  268,  allowing  defeodant 
ten  days  to  give  the  plaintiff  notice  of  the  jus- 
tification of  bail,  and  that  in  caae  other  bail  is 
given  there  shall  be  a  new  undertaking  in  the 
form  and  to  the  effect  prescribed  in  section  262, 
if  the  first  usdertalcinz.  is  insufficient,  the  ap- 
pellant must  first  get  leave  of  court  to  fil*  a 
new  undertaking. 

[Ed.  Not&— For  other  see  Appeal  and 

E^r,  Cent.  Dig.  H  2077-2084.  2087,  2088; 
Dec  Dig.  «s>391.] 

Bean,  J.,  dissenting. 

In  banc.  Appeal  from  Circuit  Court,  Malt* 
Domah  County;  W.  N.  Oatens,  Judge. 

Action  by  Anna  Graf  against  J.  M.  Pearcy 
and  others.  Judgment  for  plaintiff,  and 
Pearcy  appeals.  Motion  to  dismiss  appeal 
allowed. 

Kd.  Mendenhall  and  W.  F.  MaglU,  both  of 
Portland,  for  appellant.  Arthur  Langguth 
and  H.  U  Lyons,  botb  of  Portland,  for  re- 
spondent. 

EAKIN.  J.  [1J  Tbl8  Is  a  motion  hy  the 
respondent  to  diamiss  the  appeal.  The  juc^- 
ment  was  rendo^d  on  December  9,  1014,  and 
defendant  Pean?  filed  a  notice  of  appeal 
February  16, 1015,  and  an  nndertaking  on  ap- 
peal the  same  day.  On  the  lOtb  of  Febmary, 
1016,  the  respondrat  filed  exceptions  to  the 
sureties  on  the  undertaking  on  appeal.  The 
appelant  failed  to  produce  said  sureties  for 
the  purpose  of  Justification  within  the  time 
allowed  by  law,  and  on  February  29,  lOlS, 
filed  a  new  undertaking  with  a  different  sur^ 
ty  without  notice  to  the  respondent  or  leave  of 
the  court  first  obtained.  The  ai»p^ant  filed 
a  transolpt  In  this  joouxt  on  the  ISth  of 
March,  1015,  and  thereafter  asked  leave  of 
this  court  to  file  said  second  undertaking, 
Ue  was  not  entitled  to  file  a  transcript  or  ab- 
stract until  the  ez^ratton  of  the  time  to  ezr 
cept  to  sureties  on  the  undertakliuic  had  ex* 
pired.  Therefore,  when  the  transcript  was 
filed  In  this  case,  the  same  was  premature, 
and  gave  this  court  no  Jurisdiction.  See 
Cook  V.  City  of  Albina,  20  Or.  100,  2S  Pac. 
mi. 

L2]  A  party  is  not  entitied  to  subshtute  a 
new  undertaking  with  different  sureties  un- 
der section  268  of  the  Code.  It  the  first  nn- 
dotaUng  la  Insufficient  fbr  any  reason  the 
appellant  must  first  get  lenve  of  court  to  flic  a 
new  undertaking.  Simlaon  t.  Slmlson,  0  Or. 
^Xt,  aK>roved  In  Chambers  t.  Everding  & 
VHrr^l,  71  Or.  521,  625,  1S6  Pac.  889,  143 
i*ae.  616. 

The  motion  to  dismiss  ia  allowed. 

BIIAN,  J.  {dlBsenUng).  The  present  caae 
differs  from  that  of  Cook  t.  Alblna,  20  Or. 
190,  'JS  Pac.  986.  In  the  latter  the  appellant 
was  given  an  opportunity  in  thin  court  to 
perfect  his  appeal,  which  be  failed  to  do. 
For  that  rrason,  coupled  with  the  fact  that 
the  transcript  wag  prematurely  flledi  the 


cause  was  dismissed.  According  to  the  ma- 
jority opinion,  the  transcript  on  appeal  in 
the -case  at  bar  was  in  the  hands  of  the  clerk 
at  the  time  for  filing  the  same,  and  I  see  no 
good  reason  for  denying  a  hearing  on  that 
ground  alone. 

Subdiviftion  4  of  section  550,  L.  O.  L.,  pro- 
vides in  i>art: 

"When  a  party  in  good  faith  gives  due  notice 
as  hereinabove  provided  of  an  appeal  from  a 
judgment,  order,  or  decree,  and  thereafter  omits, 
through  mistake,  to  do  any  other  act  (includ- 
ing the  filing  of  an  undertaking  as  provided  in 
this  section)  necessary  to  perfect  the  appeal 
or  to  stay  proceedings,  the  court  or  judge  uere* 
of,  or  the  appellate  court,  may  {wrmit  an  amend- 
ment or  performance  of  such  act  on  such  terms 
as  may  be  jusL" 

This  statute  furnishes  an  ample  remedy  If 
the  attempt  to  file  an  undertaking  herein  Is 
ignored. 


WOIvSIFFER  v.  BECHILL  et  al. 
(Supreme  Court  of  Oregon.    June  22.  1915.) 

In  Banc.  On  rehearing.  Former  opinion 
upheld,  and  Judgment  below  reversed. 

For  former  opinion,  see  146  Pac.  513. 

McBRIDE,  J.  Since  this  case  was  rear- 
gued, we  have  given  it  careful  considera- 
tion, and  still  adhere  to  the  views  expressed 
in  146  Pac.  S13.  For  the  reasons  there  glVen, 
our  former  decision  is  upheld. 


BOWE  v.  BOWE  et  bL 
(Supreme  Court  of  Oregon.    June  15,  1916.) 

1.  Divorce  <8=>332— Suppobt  of  Childbei?— 
Enfobcement— FoBEiow  Judgment — Finai.- 

ITT. 

Under  Civ.  Code  Cal.  {  13&  providing  that 
the  court  may,  pending  an  action  for  divorce, 
or  at  the  final  hearing,  or  at  any  time  thereafter 
during  the  minority  of  any  children,  make  such 
orders  for  their  custody  and  maintenance  as 
may  be  necessary  or  proper,  and  may  at  any 
time  modify  or  vacate  the  same,  and  section  130, 
providing  that  where  a  divorce  is  granted  for 
an  offense  of  the  tinsband  the  court  may  compel 
him  to  make  suitable  allowance  for  the  wife's 
support,  and  may  modify  ita  orders,  a  decree  of 
the  California  superior  court  that  defendant  pay 
to  bis  divorced  wife  $20  per  month  for  the  sup- 
pitrt  of  their  child  during  its  minority  and  until 
otherwise  ordered,  was  not  a  final  decree,  since 
it  was  subject  to  vacation  at  any  time,  so  that 
the  circuit  court  in  Oregon  had  no  Jurisdiction 
to  render  a  decree  enforcing  it. 

[Ed.  Note.— For  other  cases,  see  Divonx,  Cent 
Dig.  §  843;  Dec.  Dig.  «8»332.] 

2.  Divorce  ®=>3.11— Aliuoht— Fobeign  De- 
cree—Enforcement. 

In  a  wife's  action  for  divorce  brought  in 
California,  a  finding  or  conclusion  that  she  was 
entitled  to  $10  per  month  to  be  paid  by  defend- 
ant, without  any  decree  following  such  conclu- 
sion, was  not  a  final  decree  upon  which  execu- 
tion might  iaaue,  nor  one  on  which  suit  could 
be  brought  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  8§  841,  842;  Dec.  Dig.  «=»331.] 

Department  1.  Appeal  from  Circuit  Court, 
Lane  County;  Lb  T.  Harris  Judge. 


4s>Far  other  cases  im  same  fople  sad  KEY-NUHBBK  In  all  Ksy-Numbered  Dlgeits  and  Indues 
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Action  by  Nathan  Rowe  against  Agnes  Jes- 
sie Rowe  and  James  C.  Parker,  as  sheriff  of 
h&ne  Connty,  Oregon.  Judgment  for  plain- 
tiff, and  defendant  Agnes  Jessie  Rowe  ap- 
peals. Affirmed. 

In  the  year  1900,  the  defendant  In  the  pres- 
ent suit  obtained  a  decree  of  divorce  from 
this  plaintiff  which  awarded  her  the  custody 
of  the  minor  child  of  the  parties,  and  con- 
tained, among  other  matters,  the  following: 

"That  tdl  of  the  allegations  of  the  first  count 
and  cause  of  action  set  up  by  plaintiff  in  Iier 
said  first  amended  complaint  herein  are  true  and 
have  been  proven  to  the  satisfaction  of  the  court 
by  said  evidence.  And,  as  conclusions  of  law, 
that  plaintiff  is  entitled  to  a  decree  of  this  court 
forever  diasolvins  the  bonds  of  matrimony  here- 
tofore existing  and  yet  undissolved  between  the 
plaintiff  and  the  said  defendant,  and  awarding 
to  her  the  care,  custody,  and  control  of  the 
minor  child,  issae  of  their  marriage,  Bthel  Peart 
Rowe,  and  the  aum  of  $10  per  month  to  be 
paid  to  her,  said  plaintiff,  by  defendant  montli- 
ly,  beginning  witfi  the  month  of  October,  1900. 
Wherefore,  be  it,  and  it  is  hereby  ordered,  ad- 
Judged,  and  decreed  that  the  Iwnda  of  matri- 
mony existing  between  plaintiff  Agnes  Jessie 
Rowe  and  defendant  Nathan  Andrew  Rowe  be 
and  the  same  are  hereby  forever  dissolved,  and 
tliat  the  said  parties  be  and  each  of  them  are 
hereby  forever  freed  from  all  the  obligations 
thereof.  That  all  the  property  in  the  possession, 
under  the  control  or  in  the  name  of  plaintiff,  is 
and  shall  be  and  remain  her  separate  property 
and.  estate.  And  it  is  further  ordered,  adjudged, 
and  decreed  that  the  care,  custody,  and  control 
of  said  minor  child,  Ethel  Pearl  Rowe,  be  and 
it  is  hereby  awarded  and  granted  to  plaintiff. 
And  it  is  fdso  further  ordered  and  decreed  and 
adjudged  that  defendant  pay  unto  plaintiff  the 
sum  of  $20  per  month  each  and  every  month 
hereafter,  during  the  minority  of  said  child  and 
until  and  unless  otherwise  ordered  by  the  court, 
for  the  care,  support,  and  maintenance  of  the 
said  Ethel  Pearl  Rowe,  and  that  plaintiff  have 
judgment  against  defendant  for  said  monthly 
■urn  to  be  paid  as  aforesaid.  Let  judgment  be 
entered  accordingly." 

The  plaintiff  here  (defendant  In  the  divorce 
proceeding)  removed  to  Oregon,  ^d  In  1905 
his  former  wlte  bron^t  a  suit  in  the  circuit 
court  of  Lane  county  to  enforce  the  Califor- 
nia decree.  Defendant  (plaintiff  here)  ap- 
peared and  demurred  to  the  complaint  in 
that  suit,  but  failed  to  plead  farther.  Where- 
up<m  the  court  entered  a  decree  repairing 
blm  to  pay  to  the  plaintiff  in  that  proceeding 
the  sum  of  $749.33  as  alimony  and  accrued 
interest  thereon,  and  the  further  sum  of  $1,- 
490.66  for  the  maintenance  of  the  minor 
child ;  being  the  aggregate  of  the  sums  pre- 
scribed by  the  California  decree  and  accrued 
Interest  thereon.  It  further  decreed  that  he 
should  continue  In  the  future  to  pay  monthly 
the  sums  decreed  by  the  California  court  as 
alimony  and  maintenance  until  the  superior 
court,  which  had  granted  the  original  de- 
cree, should  vacate  or  modify  the  same. 

Plaintiff  brought  this  suit  to  set  aside  the 
decree  of  the  circuit  court  of  Lane  county 
upon  four  grounds:  (1)  That  the  California 
decree  was  not  a  final  decree  and  no  decision 
of  the  superior  court  of  California  had  been 
made  determining  the  amount  due,  and  that 
the  Oregon  court  had  no  Jurisdiction  <xC  the 


subject-matter  under  tihe  suit  started  by  de- 
fendant in  1905,  1b  which  the  decree  sought 
to  be  enjoined  was  rendered,;  @)  that  the 
decree  fw  alimony  Jn  the  California  decree 
was  obtained  by  fraud,  for  the  reason  that 
no  alimony  was  asked  for  in  the  complaint 
upon  which  said  decree  was  rendered ;  (3) 
that  the  Gallfomla  court  had  no  jurisdiction 
to  render  the  decree  for  alimony  on  the 
ground  that  the  amended  complaint  upon 
which  the  same  was  based  did  not  a6k  for 
alimony ;  (4)  that  after  the  rendition  of  the 
decree  in  this  state  the  plaintiff,  upon  his 
own  application,  was  duly  adjudged  a  bank- 
rupt to  the  United  States  District  Court  ol 
the  District  of  Oregon,  and  had  duly  received 
his  discharge  In  bankruptcy.  In  her  answer 
defendant  admits  the  rendition  of  the  decree 
in  California,  the  rendition  of  the  decree  In 
Oregon,  and  denies  all  other  allegations  set 
forth  In  the  complaint  as  to  each  of  the  caus- 
es of  suit  except  the  fourth.  She  further  al- 
leges the  various  amounts  recovered  In  the 
Oregon  decree,  and  admits  the  Issuance  of 
an  execution  to  collect  the  same.  The  circuit 
court  In  the  findings  of  fact  and  conclusions 
of  law  found  that  the  decree  of  California 
was  not  a  final  decree,  and  that  the  court  of 
this  state  had  no  jurisdiction  to  render  a  de- 
cree thereon  in  this  state,  and  set  aside  the 
decree  of  1906  and  all  proceedings  had  there- 
under.  Defendant  appeals. 

John  M.  Williams,  of  Eugene  (WlUianis  ft 
Bean,  of  Eugene,  on  the  brief),  for  appellant 
Fred  E,  Smith,  of  Eugene,  for  respoudoat 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  The  decree  of  the  California  court 
as  to  the  sums  to  be  paid  for  the  maintenance 
and  support  of  the  mtoor  was  not  a  flnal  de- 
cree under  the  statutes  of  that  state.  Those 
sections  of  the  Civil  Code  bearing  qpon  this 
subject  are  as  follows : 

"Sec.  138.  Orders  Respecting  Custody  of 
Children.  In  actions  for  divorce  the  court  may, 
during  the  pendency  of  the  action,  or  at  the 
final  hearing  or  at  any  time  thereafter  during 
the  minority  of  any  of  the  children  of  the  mar- 
ri^e,  make  such  order  for  the  custody,  care, 
educati(Hi,  maintenance  and  support  of  such 
minor  children  as  may  seem  necesBary  or  prop- 
er, and  may  at  any  time  modi^  or  vacate  ue 
same. 

"Sec.  139.  Support  of  Wife  and  Children  on 
Divorce  or  Separation  Granted  to  Wife.  Where 
a  divorce  is  granted  for  an  offense  of  the  hus- 
band, the  court  may  compel  him  to  provide  for 
the  maintenance  of  the  children  of  the  marriage, 
and  to  make  such  suitable  allowance  to  the 
wife  for  her  support,  during  her  life,  or  for  a 
shorter  period,  as  the  court  may  deem  just,  hav- 
ing regard  to  the  circumstances  of  the  parties 
respectively;  and  the  court  may,  from  time  to 
time,  modify  its  orders  in  these  respects." 

[1,  2]  From  the  above  It  will  be  Been  that 
the  California  law  reserves  to  the  court  en- 
tering a  decree  for  the  maintenance  of  a 
minor  full  power  to  vacate  such  order  at 
any  time,  and  the  better  authorities  hold  that 
such  a  decree  is  not  within  the  "full  faith 
and  credit"  clause  of  the  national  Constltu- 
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tlon.  Sistare  t.  SIstare,  218  U,  S.  1,  30  Sup. 
Ct  682,  64  L.  Ed.  905,  28  L.  R.  A.  (N.  S.) 
1068,  20  Ann.  Cas.  1061 ;  Bleuer  v.  Bleuer, 
27  Okl.  25,  110  Pac.  736;  Mayer  v.  Mayer, 
154  Mich.  386,  117  N.  W.  890,  19  Ii.  B.  A. 
(N.  S.)  245,  129  Am.  St  Rep.  477.  In  Slatare 
T.  Sistare,  supra,  Chief  Justice  White  sams 
op  the  authorities  as  follows : 

"First,  that,  generally  speaking,  where  a  de- 
cree ia  rendend  for  aliiQ(»iy  and  !■  made  pay- 
able in  future  installments,  the  right  to  such 
installmenta  becomes  absolute  and  vested  upon 
becoming  due,  and  is  therefore  protected  by  the 
full  faith  and  credit  clause,  provided  do  modi- 
fication of  the  decree  has  been  made  prior  to 
the  maturity  of  the  instaUments,  since,  aa  de- 
clared in  the  Barber  Case,  'alimony  decreed  to 
a  wife  in  a  divorce  of  separation  from  bed  and 
board  is  as  much  a  debt  of  record,  until  the  de- 
cree baa  been  recalled,  as  any  other  judgment 
for  money  is.'  Second,  that  this  general  rule, 
however,  does  not  obtain  where  by  the  law  of 
the  Btate  in  which  a  judgment  for  future  ali- 
mony is  rendered  the  right  to  demand  and  re- 
ceive such  future  alimony  is  discretionary  with 
the  court  which  rendered  the  decree,  to  such  en 
extent  that  no  absolute  or  vested  right  attaches  to 
receive  the  installmenta  ordered  by  the  decree  to 
be  paid,  even  although  no  application  to  annul 
or  modi^  tiie  decree  in  respect  to  alimony  had 
been  made  prior  to  the  inatalbnents  becoming 
due." 

Here,  so  far  as  tlie  allowance  for  the  bene- 
fit of  the  (Alld  l8  concerned,  the  order  is  sub- 
ject to  vacation  at  any  time,  and  under  the 
mle  stated  is  not  final.  So  far  as  the 
amount  claimed  by  the  wife  is  Involved, 
there  la  a  finding  of  the  court,  or  rather  a 
conclusion  of  law,  that  abe  Is  entitled  to  a 
decree  of  divorce,  the  custody  of  the  minor 
child,  and  the  sum  of  910  per  month  to  be 
paid  to  her  by  the  defendant.  In  this  par- 
ticular the  decree  Itself  does  not  follow  the 
conclusion,  but  adjudges  that  plaintiff  in  that 
suit  have  a  divorce  from  defendant ;  that  all 
property  In  her  name  remain  her  separate 
property ;  that  she  have  the  custody  of  the 
minor  child ;  that  defendant  pay  her  $20  per 
month  for  the  support  of  the  child  during  its 
minority  unless  otherwise  ordered ;  and  that 
plaintiff  have  judgment  for  such  monthly  sum. 
It  will  thus  be  seen  that  plaintiff  has  not  now, 
and  never  has  had,  a  decree  or  Judgment  for 
the  $10  per  month  alimony  claimed  by  her, 
but  only  a  flndlng  or  conclusion  that  she 
ought  to  have  It  This  Is  not  such  a  Judg- 
ment or  decree  upon  which  execution  could 
have  been  issued  either  here  or  In  California, 
23  Cyc.  666 ;  Broder  v.  Conklin,  98  Cal.  360, 
33  Pac.  211.  The  decree  of  the  California 
court  was  made  a  part  of  the  complaint  In 
the  suit  brought  by  defendant  against  her 
husband,  and  it  therefore  fully  appeared  that 
there  was  no  final  decree  either  for  the  pay- 
ment of  alimony  or  for  maintenance  of  the 
child ;  and  the  circuit  court  of  Lane  county 
was  without  jurisdiction  to  render  a  decree 
enforcing  the  California  decree.  These  con- 
siderations render  It  unnecessary  to  discuss 
other  Interesting  propositions  raised  Jn  the 
able  brief  of  appellant  1 


The  decree  of  the  circuit  court  will  there- 
fore have  to  be  affirmed ;  but  while  we  find 
ourselves  unable  by  reason  of  the  law  to 
compel  plaintiff  in  this  proceeding  to  support 
his  minor  child,  his  conduct  in  refusing  to  do 
so  is  morally  so  repugnant  to  our  sense  of 
what  decency  requires  of  him  under  the  cir- 
cumstances that  we  win  not  require  defend- 
ant to  pay  the  costs  of  this  appeal. 

The  decree  of  the  circuit  court  Is  affirmed, 
without  costs  to  defendant  in  this  court 

MOORE,  O.  J.,  and  BURNETT  and  BEAN, 
JJ.,  concur.  BENSON,  J.,  taking  no  part  in 
this  decision. 

SCHOOL  mST.  NO.  5  OF  BAKEB  COUN- 
TY V.  NEDER. 
(Supreme  Court  of  Oregon.   June  22, 1915.) 

1.  Adverse  Possession  €=5>80— "Colob  of 
TnxE" — What  CONSTrruTKa. 

Where  a  town  site,  as  granted  by  the  fed- 
eral government,  was  larger  than  the  town  plat, 
so  that  there  was  a  discrepancy  between  the 
description  in  deeds  locating  land  with  respect 
to  the  town  site  and  those  with  respect  to  th^ 
plat,  a  deed  conveying  property  with  reference 
to  the  townsite  ia  color  of  title  to  land  held  by 
plaintiff  in  the  platted  portion, 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  M  463-jl67;  Dec.  Dig- 
«=>80. 

'S'or  other  defioitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Title.] 

2.  Adverse  Possession  ^=»40— Adverse  Ti- 
tle—Sufficie  ncs  . 

An  actual  adverse  holding  of  land  for  2S 
years  ripens  into  title. 

[BM.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  gS  148-183;  Dec.  Dig. 
«=340.] 

In  Banc.  Appeal  from  Circuit  Court,  Bak- 
er Coun^;  Oustav  Anderson,  Judg& 

Action  by  -School  District  No.  6  of  Baker 
County,  Or.,  a  public  corporation,  against  J. 
H.  Neder,  Fr<Hu  a  Judgment  tor  plaintiff,  de- 
fendant appeals.  Aifirmed. 

After  stating  the  corporate  entity  of  the 
plalntlflT  the  complaint  has  this  allegation: 

"That  at  this  time  the  plaintiff  is  in  the  F!oIe, 
actual,  and  exclusive  poesession  of  the  follow- 
ing strip  or  tract  of  land,  to  wit:  Commencing 
at  a  point  on  the  south  side  line  of  Center 
street,  in  the  city  and  county  of  Baker,  state 
-of  Oregon,  according  to  the  recorded  official  plat 
of  said  city  of  Baker  in  the  office  of  the  county 
clerk  of  said  county,  344  feet  west  from  the 
inter^tion  of  said  side  line  with  the  west  side 
line  of  Fourth  street  in  said  city,  thence  run- 
ning south  at  right  angles  with  said  south  side 
line  of  said  Center  street  162  feet ;  thence  west 
18.24  feet ;  thence  north  162  feet  to  said  south 
side  line  of  said  Center  street  and  perpendicular 
thereto,  aud  thence  east  on  said  south  side  hue 
of  Center  street  18.24  feet  to  the  place  of  be- 
ginning, and  that  plaintiff  and  its  predecessors 
in  interest  have  been  in  the  sole,  actual  exclu- 
sive, hostile,  open,  notoriouS|  and  uninterrupted 
possession  of  the  said  premises  under  claim  of 
right  of  ownership  for  more  than  27  years  last 
past" 

Averring,  In  substance,  that  the  defendant 
I  asserts  some  interest  in  the  plot  of  ground 
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dPBerlbed,  wbicb  claim  is  wltbont  foundation 
OT.  rigbt,  the  plaintiff  prays  tliat  it  be  de- 
creed to  be  the  owner  In  fee  of  the  premises, 
that  its  title  be  quieted*  and  tbat  the  defend- 
ant be  beld  to  have  210  estate  therein.  The 
answer  denies  all  tba  averments  of  the  com- 
plnlnt  except  the  defmdant's  claim  to  the 
ground  and  s>lantUf's  corporate  character, 
and  alleges  fee-simple  ownership  and  exclu- 
sive possession  of  tbe  tract  In  defKidant  for 
more  than  10  years  last  past  ^e  reply 
traversed  the  aUegatlona  of  the  answer.  Tbe 
circuit  court  rendered  a  decree  favorable  to 
the  plaintiff,  and  tbe  def^dant  appeals. 

A.  A.  Smith,  of  Baker  (John  U  Band,  of 
Baker,  on  the  brief),  for  appellant  William 
Smith,  of  Baker,  for  respwdent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  general ,  government  formerly 
granted  the  S.  £.  %  of  the  S.  E.  hi  of  section 
17  In  township  B  south,  range  40  east  of  Wll- 
lamette  meridian  as  tbe  town  site  of  Baker 
City,  now  thg  city  of  Baker  in  the  county  of 
the  same  name  in  thlS'  state.  The  govern- 
ment title  to  the  land  1>ing  west  of  this  town 
site  was  acquired  by  J.  M.  Boyd.  His  first 
alienation  was  dated  April  4,  1S71,  and  con- 
veyed to  Baker  C5ity  Academy  a  tract  thns 
described: 

"Commencing  at  the  northwest  comer  of  the 
towDsite  of  Baker  City :  thence  due  west  five 
chains ;  thence  due  south  eight  chains ;  thence 
due  east  five  chains;  thence  due  north  eight 
chains  to  the  place  of  begiuuing  containing  four 
acres," 

— which  Is  also  designated  in  the  deed  ae 
"situate  In  tbe  southwest  quarter  of  the 
southeast  quarter"  of  section  17  above  nam- 
ed. By  regular  mesne  conveyances  the  plain- 
tiff succeeded  to  this  grant  by  that  dasciip- 
tlon.  Boyd  subsequently  conveyed  other 
lands  lying  immediately  west  of  the  plot  sold 
to  the  academy  by  description  "commencing 
at  the  northwest  corner  of  the  Baker  City 
Academy  Block."  Substantially  this  form  of 
designation  of  the  beginning  point  was  used 
for  subsequent  deeds  to  laud  lying  Immediately 
west  of  the  plaintiff's  holdings  until  the  year 
1004,  wbeu  one  of  tbe  defendant's  predeces- 
sors In  title  conveyed  by  warranty  deed  prop- 
erty In  Baker  City  "commencing  at  a  point 
cm  the  south  line  of  Center  street  362.24  feet 
west  from  tbe  intersection  of  the  south  line 
of  Center  street  and  the  west  line  of  Fourth 
street"  and  on  the  same  date  quitclaimed  to 
the  same  grantee  a  tract  bounded  by  begin- 
ning ^44  feet  west  of  the  intersection  of 
street  lines  already  noted,  and  describing  a 
strip  18.24  feet  wide  abutting  upon  the  east 
boundary  of  the  land  included  in  the  war- 
ranty deed.  This  strip  is  tbe  subject  of  the 
present  controversy. 

It  appears  In  evidence  that  in  186S  lots  in 
blocks  with  streets  and  alleys  were  laid  out 
bry  authority,  on  the  govermneut  town  site  of 
Baker  City.    Beginning  at  the  east  side  of 


Che  40  acres  granted  tn  that  purpose  the  plat 
ot  tbeee  municipal  satklivialong  Amn  from 

east  to  west: 

Front  street    100  iMt  wMl 

Blocks  1,  8,  9.  16,  with  KM  feet  alley 
Id  each  and  two  lots  KO  feet  each 
4  blocks         feet  each   SOB  feet 

First,  Second,  aad  Third  streets,  80 
feet  each    240  feet 

Fourtlk  street   U4  feet 

Total     1,320  feet 

— cor  the  half  mile  which  would  be  the  east 
and  west  dlmoMlon  of  the  government  tomi 
site  If  that  subdivision  were  ot  exact  stand- 
ard size. 

[1 , 2]  The  discrepancy  leading  to  this  con- 
troversy arises  from  the  fact  that  the  later 
conveyances  of  the  .defendant's  predecessors 
in  title  start  with  reference  to  tbe  west  line, 
or  otherwise  the  northwest  comer  of  the 
town  plat  Instead  of  the  original  b>wn  site 
granted  by  the  United  Stated  It  la  datmeil 
by  tbe  plaintiff,  and  we  think  the  testimoDy 
preponderates  to  show,  that  the  legal  subdi- 
vision constituting  the  town  site  contains 
more  than  40  acres,  making  the  west  Iwaad- 
ary  thereof  still  further  west  than  the  west 
line  of  the  town  plat  In  other  words,  the  plat 
did  not  cover  all  the  town  site  as  granted  by 
the  United  States.  Beginning,  as  It  did,  at 
the  northwest  corner  of  the  government  town 
site  Instead  of  the  same  comer  of  the  subse- 
quently laid  out  plat  the  deed  from  Boyd  to 
the  acad^y  gave  color  of  title  to  the  premis- 
es Included  in  its  description.  We  are  con- 
vinced that  the  preponderance  of  the  testi- 
mony Is  to  the  effect  tbat  the  plaintiff  aud 
Its  grantors  have  beld  actual  adverse  pos- 
sessiou  ot  the  strip  In  dispute  for  more  th:ia 
a  quarter  of  a  century  which.  If  nothing  el»e 
were  shown,  would  constitute  a  suflieieut 
showing  to  sustain  tbe  decision  of  the  dr> 
cult  court 

The  decree  is  affirmed. 


STATE  V.  O'DONNELL. 
(Supreme  Court  of  Oregon.    June  22,  1915.) 

1.  CaiuiNAL  Law  ^=al037— Tbiai/— Miscox* 

nUCT  OF  PbOSBOUTOB— QUBSIIO.NB. 

An  assignment  of  error,  charging  an  at- 
tempt by  the  district  attorney  to  insinuate  bj 
his  questions  that  the  defendant  was  a  har- 
dened criminal,  wluch  was  supported  hy 
questions  asked  by  him  during  the  trial,  20  of 
which  were  not  objected  to  at  tbe  time,  and 
practically  all  of  them  were  competent  and  tlie 
remaining  9  of  which  were  objected  to  and  the 
objections  sustained,  does  not  show  rerersibte 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1691«  2649;  Dec.  Die. 
«=»1037.] 

2.  Iktoxicatzno  Liquobs  «s>196— Otfezcse!*. 

The  home  rule  amendment  (article  11,  i  2.>. 
^via^  to  a  city  exclusive  control  of  the  sale  nf 
intoxicating  liouors  withiu  ita  corporate  limitis 
subject  to  the  CouBtitution  and  criminal  laws  of 
the  state,  does  not  prevent  a  prueecutioB  for  tbe 
violation,  within  the  city,  of  L.  O.  li  i 


«s»FMr  other  cases  see  same  topic  and  KEY-NUMBEB  Id  «U  Key-Kumbered  Olseets  and  ladeus 


Digitized  by 


Google 


STATE  V.  O'DONNEIiL 


637 


SB  amended  by  Laws  1913,  c.  74,  prohibiting 
the  sale  of  intoxicating  liquor  on  i^unday. 

|Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  215;  Dec.  Dig.  «=>196.] 

8.  Intoxicatiko  LiquoBB  «=5l63— Oitenses 

—Statute— Salb  on  Sunday. 

In  L.  O.  L.  ^  2129,  as  amended  by  Laws 
1913,  c  74,  providing  that  do  person  shall  keep 
open  on  Sunday  a  house  or  room  in  which  in- 
toxicating liquor  is  kept  for  sale,  nor  shall  such 
person  sell  intoxicating  liquor  on  that  day,  the 
Torda  "such  person"  refer  to  the  first  two 
words,  and  the  statute  is  not  limited  to  sales 
by  persons  who  keep  a  honse  or  room  for  the 
sale  of  intoxicating  ligaor. 

[Kd.  Note.— For  other  cases,  see  Istoxieating 
Liqaors,  Gent.  Dig.  |  178;  Dec.  Dig.  «s>163.] 

4.  iNTOXXCATINa  LlQUOBS  «=»226— OFFENSES 

— Sale  on  Sun »at— Evidence. 
'  In  a  prosecution  under  L.  O.  L.  I  2120, 
as  amended  by  Laws  1918,  c.  74,  prohibiting 
the  sale  of  liquor  on  Sunday,  evidence  as  to 
who  kept  the  place  in  which  the  sale  was  made 
la  immaterial. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  |i  282-286;  Dec.  Dig. 
^226.] 

6.  Witnesses  ^337— Iupeacrhbnt— Acous- 
SD  AB  Witness— Characteb. 

A  defendant,  who  teatiGcs  in  her  own  be- 
half, can  be  'impeached  under  the  statute  by 
testimony  in  respect  to  her  moral  character 
the  same  as  any  other  witness. 

[Kd.  Note. — For  other  coses,  see  Witnesses, 
Cent.  Dkr.  il  1113,  1129-1132,  1140-1142, 
U46-114S;  Dec  Dig.  «»337.] 

6.  Gkand  Jttbt  ©=»41— Pboceedinos— Dis- 
CLOBUBE— Statements  bt  Defendant. 

L.  O.  L.  S  1427,  giving  the  grand  jtirors 
immunity  from  being  questioned  as  to  wbat 
took  place  in  their  room,  and  section  1431,  pro- 
hibiting the  disclosTire  of  any  f«ct  concerning 
the  indictment  while  It  is  not  subject  to  public 
inspection,  which  are  the  only  provisions  for  the 
secrecy  of  grand  jury  proceedines,  do  not  pre- 
vent the  prosecuting  attorney  from  testifying 
at  the  trial  as  to  statements  made  by  defeodant 
in  the  grand  jury  room. 

[Ed,  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  SI  86,  87;  Dec.  Dig.  «=»41.] 

7.  Cbiotnai,  Law  «=»1169-Appeal— Harm- 
less Ebbob— Ibbelevant  Answbb  to  Qdes- 
noN. 

Where  the  prosecuting  attorney  testi&ed 
to  admissions  by  accused,  an  answer  by  him  to 
a  question  on  cross-examination,  intended  to 
cast  insinuations  on  him,  which  was  not  a  di- 
rect answer,  but  was  pertinent  to  the  subject 
and  no  more  prejudicial  than  the  question  itself, 
does  not  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jU  754,  3088,  3180,  3137-3143 ; 
Dee.  Dig.  «»1169.] 

8.  CsnaNAi.  Law  <^91&— New  TbiaIt- 
Grounds— Impeachment  of  Witness. 

It  was  not  error  to  deny  a  motion  for  a 
new  trial  based  on  misconduct  of  the  district 
attorney,  which  was  not  in  the  record,  and 
was  not  excepted  to,  and  which  motion  was 
merely  an  attempt  to  impeach  the  witnesses  on 
particular  facts  testified  to  by  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2197-2201;  Dec  Dig. 
4=3910.] 

Appeal  from  Circuit  Court,  Coos  County; 
John  S.  Coke,  Judge. 

Fannie  O'DonneU  was  cukvlcted  of  selling 
intoxicating  liquor  on  Sunday,  and  she  ap- 
peals. Aflirmed. 


Tbe  defendant  was  Indicted  for  selling  and 
disposing  of  Intoxicating  llqaor  on  Sunday  in 
violation  of  section  2129,  L.  O.  Ia,  as  amend- 
ed by  Laws  of  1913,  c.  74.  The  material  por- 
tion of  the  statute  as  amended  provides  that: 

"No  person  shall  keep  open  on  tbe  first  day 
of  the  week,  commonly  called  Sunday,  any 
house  or  room  in  which  intoxicating  liquor  is 
kept  for  sale,  nor  shall  such  person  sell,  give 
or  othemise  dispose  of  any  intoxicating  liq- 
uors on  that  day." 

Having  entered  a  plea  of  not  guilty,  the 
defendant  was  tried  before  a  Jury  and  con- 
victed.  The  defendant  appeals  to  tills  court. 

Harry  G.  Hoy,  of  Marslifleld  (Hoy  &  Mil- 
ler, of  Marshfleld,  on  the  brief),  for  appel- 
lant. Geo.  M.  Brown,  Atty.  Gen.  (I*  A.  Hl- 
jeqvist,  Dist.  Atty.,  of  Coqullle,  on  the  brteQ, 
for  the  State. 

EAKIN,  J.  [1]  Tbe  first  assignment  of  er- 
ror is  based  upon  tbe  claim  that  the  district 
attorney  during  the  examination  of  witness- 
es attempted,  by  Insinuation,  to  convey  to 
tbe  jury  tbe  Impression  tliat  tbe  defendant 
was  a  hardened  criminal  and  a  dissolute 
person;  and  an  aggregate  of  29  questions 
scattered  tbrougb  tbe  transcript  have  been 
collected  and  printed  in  tbe  brief  to  Illustrate 
the  contention  of  defendant.  Twenty  of  the 
29  qnestiona  complained  of  vrere  asked  and 
answered  without  any  objection  at  all,  and 
it  Is  proper  to  add  that  practically  all  of 
these  20  questions  were  competent,  and  that 
some  of  them  were  made  competent  by  ques- 
tions asked  by  counsel  for  defendant.  Tbe 
remaining  8  questions  were  objected  to,  and 
tbe  objections  sustained  by  the  court. 

[2]  The  second  assignment  of  error  relates 
to  the  overruling  of  an  objection  o<  the  de- 
fendant to  evidence  tending  to  show  that  the 
sale  was  within  the  corporate  limits  of  the 
city  of  Empire,  tbe  objection  being  grounded 
upon  the  home  rule  amendment  of  section  2 
of  article  11  of  the  Constitution  as  giving  to 
the  city  exclusive  control  of  all  Tiolations  of 
the  liquor  law.  That  clause  In  said  amend- 
ment has  been  construed  and  applied  in  many 
cases.  It  provides  within  itself  that  the  city 
shall  have  exclusive  control  of  tbe  sale  of 
liquors  within  its  corporate  limits,  subject 
to  the  Constitution  and  criminal  laws  of  the 
state  of  Oregon.  That  clause  in  the  amend- 
ment of  the  Constitution  has  been  frequently 
held  to  limit  the  power  of  tbe  <Aty  to  license 
and  regulate  tbe  sale  of  liquor  to  cases 
which  are  not  violative  of  the  state  Consti- 
tution or  criminal  laws  of  the  state.  Section 
2129,  supra,  has  been  a  criminal  law  of  tbe 
state  ever  since  this  commonwealth  was  ad- 
mitted to  statebood,  and  the  city  has  no  pow- 
er to  Ignore  it.  The  legal  question  involved 
in  this  assignment  of  error  Is  settled  and  de- 
cided In  State  v.  Boysen,  147  Fac.  927. 

[3]  The  defendant  Insists  that  the  words 
"nor  shall  such  person  sell"  have  reference 
only  to  a  person  who  keeps  a  house  or  room 
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In  which  Intoxicating  liquor  Is  kept  for  sale. 
It  is  plain,  howeTer,  that  "nor  shall  such 
person"  relates  and  refers  to  "no  person," 
the  0rst  two  words  of  the  statute. 
-  [4]  Defendant  excepted  to  the  ruling  of  the 
court  excluding  evidence  on  ber  behalf  going 
to  the  question  of  who  was  conducting  the 
house  or  place  wherein  it  was  claimed  the 
sale  of  liquor  took  place.  The  statute  makes 
any  one  liable  to  the  penalties  therein  Im- 
posed who  sells  or  gires  away  such  liquors, 
and  it  was  not  important  to  know  who  was 
running  the  house  except  as  a  scheme  to  in- 
volve others  who  were  violating  the  law. 

[B]  The  defendant  excepted  to  the  ruling 
ot  the  court  permitting  the  Introduction  of 
testimony  in  respect  to  defendant's  moral 
character.  This  is  one  of  the  statutory 
methods  of  Impeachment  of  a  witness,  and 
we  find  no  ruling  thereon  that  violated  her 
rights  In  regard  thereto.  See  Leverlch  v. 
Frank,  6  Or.  212,  213. 

[S]  Error  is  assigned  npon  the  ruling  of 
the  court  allowing  the  district  attorney  to 
testify  concerning  statements  made  by  the 
defendant  In  the  grand  jury  room,  but  we 
find  that  tbe  district  attorney  violated  no 
rule  of  secrecy  in  such  matters.  Sections 
1427,  1431,  li.  O.  U,  are  the  only  limitations 
or  Injunctions  as  to  secrecy  in  such  matters. 
Section  1427  relates  to  the  protection  of 
grand  Jurors,  that  they  cannot  be  questioned 
in  regard  to  what  took  place  there  or  the 
part  they  had  in  It,  and  section  1431  prohibits 
tbe  disclosure  of  any  fact  concerning  an  in- 
dictment while  It  is  not  subject  to  public  in- 
spection. State  V.  Boysen,  supra.  We  dis- 
cover no  violation  of  either  td  these  statutes 
by  the  district  attorney. 

[7]  Exception  Is  taken  to  the  ruling  of  the 
court  refusing  to  strike  out  an  answer  of 
said  district  attorney  to  the  questitm  of  de- 
fendant's attorney  as  follows: 

"Yoo  claimed,  did  you  not,  that  some  wit- 
ness— some  dissolute  witness  you  had  before 
die  grand  jury — renresentod  to  you  and  to  the 
grand  jury  that  Mrs.  O'Donnm  has  said  you 
were  the  father  of  her  little  girl,  didn't  you?" 

There  seems  to  have  been  an  efCort  during 
the  trial  of  this  case  to  cast  Insinuations 
upon  tbe  district  attorney  In  order  to  prej- 
udice the  Jury  against  bim.  Sudi  attempt 
had  no  rtiation  to  any  matter  at  issue,  and 
was  only  intended  to  work  upon  the  feelings 
of  the  district  attorney  or  the  trial  Jury. 
The  answer  may  not  have  been  a  direct  one 
to  the  qnestlon  asked,  but  it  certainly  was 
pertinent  to  the  subject  suggested  by  the 
question,  and  was  no  more  prejudicial  to  the 
defendant  than  the  qnestlon  its^  and  is 
not  ground  for  reversal. 

18]  Error  Is  assigned  In  tbe  ruling  of  the 
court  In  denying  tbe  request  for  an  Instrncted 
verdict  EJvery  question  Involved  In  that  mo- 
tion la  disposed  of  on  this  appeal,  nor  do  we 
And  that  the  court  erred  in  dmying  defend- 
ant's motion  for  a  new  trial.  This  is  based 
princii»lly  upon  the  irregularity  of  the  pro- 


ceedings of  the  district  attorn^,  which  are 
not  In  the  record  and  were  not  subjects  of 
special  exertion  or  objection.  It  Is  an  effort 
to  retry  certain  questions  upon  evidence  par- 
ticularly applicable  thereto,  but  it  is  not  new- 
ly discovered  evidence,  nor  is  It  the  result 
of  surprise.  It  is  an  attempt  to  Impeach  wit- 
nesses on  particular  fiicts  testified  to,  and  Is 
not  ground  for  a  i^ew  trial. 
The  Judgment  la  affirmed. 

MOOBE.  a  J.,  and  BBAN  and  HABRIS, 
JJ.,  concur. 


HOUSMAN  V.  PETBRSOM. 
(Supreme  C!ourt  of  Oregon.  June  22,  1015.) 

1.  AssAUX/r  AND  Battkbt  «=»43— Tbial— In- 

STBUCTIONS. 

In  an  action  for  assault,  where  the  court 
instructed  that  recovery  for  expenses  incurred 
for  medical  services  is  known  as  compensatory 
damages,  that,  if  the  jury  should  find  any  sum 
expeodea  by  plaintiff  for  such  attendance,  he 
should  be  allowed  the  amount,  and  that  tnere 
was  no  testimony,  however,  as  to  the  amount  of 
doctor's  bills,  and  also  charged  that  If  a  person 
wantonly  assaults  another  without  provocation 
tbe  jury  nuty  allow  punitive  danin?es,  and  that 
If  such  is  the  case  it  is  within  the  jury's  discre- 
tion, in  addition  to  compensatory  damages  for 
nursing  and  medical  attendance,  to  allow  dam- 
ages by  way  of  punisbing  defendant,  a  refusal 
to  instruct  that  plaintiff  could  not  recover  for 
medical  services  because  no  evidence  was  offered 
aa  to  the  value  thereof  was  erroneous,  since  the 
reiteration  by  the  court  of  the  statement  that 
the  jury  might  find  in  plaintiff's  favor  for  med- 
ical service  was  likely  to  mislead  the  jury. 

fEd.  Note. — For  oUier  cases,  see  Assault  and 
Battery,  Cent.  Dig.  H  57-fi9,  61,  ;  Dec.  Dig. 
«=>43.] 

2.  Assault  and  Battebt  «=34— Provoca- 
TIOI4— Reduction  or  Comfensatory  Dam- 
ages. 

Provocati<m  given  the  defendant  by  plain- 
tiff leading  to  an  assault  and  battery  can  miti- 
gate only  punitive  damages,  not  those  compensa- 
tory in  their  nature. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  §f  47-50;  Dec  Dig.  *=934.] 

3.  Afpeai.  and  EbBOB  «B»1064— Habiobss 

Bbbob— -In  BTRtrcnoNa. 

In  an  action  for  assault,  where  the  testi- 
mony and  instructions  showed  that  the  jury 
clearly  understood  which  of  two  assaults  was  re- 
lied upon  for  recovery,  the  refusal  to  Instruct 
that  a  second  assault  could  not  be  so  relied  upon 
was  not  prejudicial  error, 

[Eid.  Note.— For  other  cases,  see  Amteal  and 
Etror.  Gent.  Dig.  H  4219,  4221-4224 ;  Dta.  Dig. 
®s»1064.} 

4.  Appeal  and  Errob  ^=>1151  — Review  — 
AirounT  or  Damages— Remittituk. 

A  judgment  for  damages  for  assault  and 
battery  will  not  t>e  reversiKl  for  an  erroneous 
submission  of  expenses  for  medical  treatment, 
where  the  amounts  clnimod  were  definite  and 
could  easily  be  eliminated  from  tbe  recovery. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  %%  4498-4500 ;  Dec.  Dig.  «=> 
1161.] 

In  Banc.  Appeal  from  Circuit  Courts  Mnlt- 
nomah  County;  Geo.  H.  Davis,  Judge. 
Action  by  J.  H.  Honsman  against  J.  B. 

Peterson.    Judgment  for  plaintiff,  and  de- 
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fiendant  aiveals.  Judgment  afllrmed  m  con- 
dition that  a  remitUtnr  be  filed. 

This  Is  an  action  for  damages  tm  personal 
tnjnries  resulting  from  assault  and  battery. 
The  complaint  charges.  In  substance,  that  on 
March  24,  1914,  defendant,  without  cause  or 
provocation,  willfully  and  maliciously  as- 
saulted and  beat  the  plaintiff;  that  the  blows 
0O  received  caused  Uie  blood  to  settle  la  and 
around  plaintiff's  eyes,  and  cut  and  wounded 
plaintiff's  nose,  causing  a  permanent  scar 
thereon;  that  by  reason  tiiereof  plaintiff 
suffered  bodily  pain,  humiliation,  and  dis- 
tress to  his  damage  In  the  sum  of  $2,500. 
Then  follows  a  claim  for  special  damages  for 
loss  of  Ume,  medical  attention,  and  nursing, 
in  the  sum  of  $75.  Defendant's  answer  ad- 
mits striking  plaintiff  In  the  face,  but  denies 
all  the  other  allegations  of  the  complaint. 
Then  follow  two  affirmative  defenses  In  the 
nature  of  counterclaims,  but  these  were  aban- 
doned at  the  trial  and  no  evidence  offered  In 
support  thereof.  From  a  verdict  and  Judg- 
ment for  plaintiff,  defendant  appeals. 

P.  P.  Dabney  and  Wood,  Montague  &  Hunt, 
all  of  Portland,  for  appellant.  Sears  &  Bene- 
dict, of  Portland,  tor  reapcmdent. 

BENSON,  J.  [1]  The  first  two  assign- 
ments of  error  are  based  upon  the  refusal  of 
the  trial  court  to  instruct  the  jury  that  plain- 
tiff could  not  recover  for  medical  services  be- 
cause no  evidence  was  offered  as  to  the  value 
thereof.  The  instructions  given  upon  this 
point  were  as  follows: 

"Those  damages  are  known  as  compensatory 
damages,  and  if  you  find  from  the  evidence  that 
tbe  plaintiff  lost  anything  from  his  inthility  to 
carry  oo  his  usual  work  and  employment,  and 
if  you  find  any  aum  or  suma  for  medical  attend- 
ance or  nursing,  allow  him  each  an  amount  as 
yon  find  from  the  evidence  that  he  has  expended. 
As  I  understand  it,  there  was  no  testimony, 
however,  as  to  his  earning  capacity,  nor  as  to 
the  amount  of  doctor's  bills.  I  will  say  that  in 
conjunction  with  my  other  instructioiv 

"Now,  it  is  also  toe  law  that,  it  a  person  wan- 
tonly and  maliciously  assaults  another  without 
provocation  or  cause,  then  it  Is  within  the  pro- 
vince of  the  jury  to  allow  the  person  assaulted 
what  is  known  as  punitive  damages  or  smart 
money.  It  ia  alleged  in  the  complaint  that  this 
asiBult  was  malicious  and  vicioiis,  and  therefore, 
if  you  find  such  to  be  the  fact,  and  It  is  within 
your  discretion,  you  may  allow  the  plaintiff,  in 
addition  to  the  compensatory  damages,  and  the 
special  damages  indicated  to  you  for  nursing  and 
medical  attendance,  you  may  allow  him  damages 
by  way  of  ptmishment  of  this  defendant.  And 
that  would  be  such  a  sum  as  you  think  under  all 
the  circumstances  of  the  case  should  be  levied 
against  this  defendant  as  a  punisbmeDt  for  the 
aEnaolt  committed  upon  the  ^aiutiff,  if  you  find 
that  an  assault  was  committed." 

There  was  as  a  matter  of  fact  no  evidence 
as  to  tbe  reasonable  or  any  value  of  the  medi- 
cal attendance.  While  In  the  first  paragraph 
of  the  instructions  above  quoted  the  court 
called  tbe  attention  of  Uie  Jury  to  the  ab- 
■ence  of  such  evidence,  nevertheless  in  the 
next  paragraph  the  court  reiterates  the  state- 
ment that  the  jury  may  find  In  plaintiff's 
favor  for  medical  services.   We  think  the 


Jury  might  very  easily  have  been  misled  by 
this  statement  and  the  instruction  requested 
by  plaintiff  should  have  been  given. 

[2]  Defendant  next  contends  that  the  court 
should,  as  requested,  have  given  to  the  Jury 
tbe  following  instruction: 

"You  are  further  instructed  that  the  plaintiff 
has  alleged  in  his  complaint  that  the  defendant 
assaulted  and  beat  him  without.cause  or  provo- 
cation, which  Is  denied  by  the  defendant,  though 
the  defendant  does  admit  that  he  -Btruck  the 
plaintiff.  There  is,  however,  certain  evidence  in 
this  case  to  the  effect  that  the  defendant  was 
provoked  and  incited  to  strike  plaintiff  b^  cer- 
tain alleged  conduct  on  the  part  of  the  plaintiff. 
If  you  find  that  the  plaintiff  did,  prior  to  being 
thus  struck,  use  tbe  language  ascribed  to  him, 
and  did  refuse  to  leave  defendant's  premises 
when  requested  so  to  do  by  defendant,  and  did 
contrary  to  his  agreement  release  defendant's 
buUdoR,  and  if  you  further  find  that  such  con- 
duct did  Incite  the  defendant  to  strike  the  plain- 
tiff, then  you  will  bear  the  same  in  mind  m  as- 
sessing plaintiff's  damages,  and  will  make  such 
allowance  in  favor  of  the  defendant  on  account 
of  such  mitigating  circumstances  as  may  to  you 
seem  just  and  reasonable  under  all  the  circum- 
stances of  the  case.  In  other  words,  personal 
abuse  of  the  defendant  by  plaintiff,  which  ia* 
doce^  or  tended  to  Induce,  uie  assault,  may  be 
considered  by  you  in  mitigation  of  damages.^* 

It  will  be  noted  that  this  Instruction  makes 
no  distinction  between  compensatory  and 
punitive  damages.  There  Is  some  divergence 
of  Judicial  expression  as  to  wbetber  or  not 
provocation  can  be  ctmi^dered  by  a  Jury  In 
mitigation  of  compensatory  damages.  How- 
ever, we  think  that  tbe  weight  of  authority 
and  tbe  better  reasoning  support  tbe  doctrine 
announced  In  tbe  cases  of  Fenelon  v.  Butts, 
53  Wis.  S44, 10  N.  W.  501,  and  Osier  t.  Wal- 
ton, 87  N.  J.  Law,  63.  00  Aa  690,  in  tbe  lat- 
ter of  whlcb  It  is  brlefiy  stated  thus: 

"A  provocation  that  will  not  justify  an  as- 
sault should  not  excuse  making  compensation 
for  the  injury  inflicted.  It  is  enough  that  it 
may  save  or  reduce  a  penalty  quasi  criminal, 
which  Is  the  foundation  of  {Himtive  damages." 

The  instruction  asked  was  therefore  prop- 
erly refused. 

[3]  The  next  assignment  presented  by  de- 
fendant is  that  the  trial  court  erred  in  refus- 
ing to  give  the  following  Instruction: 

"I  further  instruct  you  that,  under  tbe  plead- 
ings in  this  case  and  the  evidence  adduced,  plain- 
tiff  is  not  entitled  to  recover  for  any  injuries 
suffered  by  him  in  the  second  assault  mentioned 
in  this  case.  Who  was  at  fault  in  that  en- 
counter, and  who  may  be  entitled  to  recover  for 
injuries  then  received,  are  questions  not  involv- 
ed in  thb  case.  The  sole  purpose  for  which  tlie 
evidence  as  to  said  seoond  assault  may  be  con- 
sidered by  you  is  in  dL'termining  the  extent  of 
the  injuries  received  by  plaintiff  in  the  first  as- 
sault as  distinguished  from  the  second  one. 
Whether  or  not  defendant  should  compensate 
plaintiff  for  the  injuries  received  in  the  second 
encounter,  or  whether  the  defendant  instead 
should  recover  from  the  plaintiff  for  such  in- 
juries received  in  the  second  encounter,  is  not 
involved  in  this  case,  and  is  not  for  yonr  de- 
termination." 

[4]  A  careful  reading  of  tbe  testimony  and 
tbe  instructions  as  given  show  that  the  jury 
quite  <deariy  understood  which  assault  was 
relied  upon  for  a  recovery,  and  that  d^^d- 
ant  was  not  substantially  bnrt  by  tbe  refusal. 
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For  the  refusal  of  tbe  conrt  to  instruct  the 
Jury  1q  regard  to  the  matter  of  medical  at- 
tendance,  as  requested,  we  should  feel  It  nec- 
essary to  reverse  the  case,  but  for  the  fact 
that  this  Item  Is  practically  segr^ated  by 
plaintifTs  complaint 

And  therefore,  following  the  precedent  es- 
tablished in  the  case  of  Tuohy  v.  Columbia 
Steel  Co.,  61  Or.  532,  122  Pae.  36,  It  Is  order- 
ed that  if.  within  10  days  plaintiff  will  remit 
the  amount  claimed  for  special  damages, 
amounting  to  $75,  the  Judgment  wUl  be  affirm- 
ed as  to  the  residue;  If  he  falls  to  do  this, 
the  Judgment  will  be  reversed. 


BLACK  et  ux.  v.  IRVIN. 
(Sapreme  Court  of  Oregon.    June  22,  1015.) 

1.  Exchange  of  Pbopebtt  «»8— Rescission 

— BUKDBN  OW  PEOOF. 

Plaintiff,  who  alleged  that  defendant  made 
misrepresentations  in  effecting  an  excliauge  of 
property,  has  the  burden  of  proof. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  U  14-18;  Dec  Dig.  *=» 
8.] 

2.  EXCHAHOE  or  PBOPEBTT  ^S>3— MlSBBntE- 
SERTATIONB— RlQHT  TO  BELT  ON. 

A  Statement  that  a  restaurant,  for  which 
plaintiff  was  induced  to  exchange  bis  farm,  was 
a  good  place  and  profitable,  is  not  a  statement 
of  a  poutive  fact  on  which  plaintiff  was  en- 
titled to  rely. 

[Kd.  Note.— For  other  cases,  see  Exchange  of 
Propmy.  Cent  Dig.  SI  S,  7;  De&  Dig-  ^3.1 

8.  FRATTD  ^=3tS0— PBESUlCPTIOnS. 

Fraud  cannot  be  presumed,  bat  must  be 
alleged  and  established  by  the  greater  weight  of 

tbe  evidence. 

[Kd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  46,  47 ;  Dec.  Dig.  «=>60.] 

4.  Exchange  of  Pbopebtt  4s»3— Fraud 

9— Mi  SREPKESENTATIONB. 

Id  exchance  of  property,  statements  whicb 
are  mere  boosting  or  palling  cannot  be  the  basis 
of  an  action  for  fraud  or  rescission. 

[Bd.  Note.— Fmr  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  «  8.  7 ;  Dec  Dig.  «=»3 ; 
Fraud,  Cent  Dig.  {  8;  Dec  Dig.  <S=»9.] 

Departm^t  2,  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Judge. 

Action  by  William  Blaclc  and  wife  against 
William  A.  Irvln.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
dismissed. 

This  is  a  suit  to  rescind  a  sale  upon  tbe 
ground  of  fraud.  The  transaction  consisted 
of  an  exchange  of  a  farm  owned  by  plaintifTs, 
William  Black  and  Dora  Blncb,  his  wife,  lo- 
cated about  six  miles  from  SUverton,  in  Ma- 
rlon county,  Or.,  for  a  restaurant  and  lodg- 
ing houf<e,  linown  as  the  Elite  Gaf^,  owned  by 
derendant  William  A.  Irvln,  situated  lu  the 
dty  of  Salem.  The  c<H]ipIaint  alleges,  in  sub- 
stauce,  that  the  negotiations  for  the  ex- 
change commenced  about  December  24,  1013; 
that  "for  the  purpose  of  Inducing  said  plain- 
tiffs to  purchase  said  restaurant,  lunch  coun- 
ter, and  rooming  house  and  to  courey  said 
above  described  real  premises  to  him,  for  the 


purpose  of  cfaeattng,  wronging,  and  defraud- 
ing said  plaintiffs,  said  defendant  knowing- 
ly, falsely,  and  fraudulently  stated  and  rep- 
resented to  said  plaintlifs  that  the  expenses 
of  operating  said  restaurant  per  day  were 
not  greater  than  fSO,  and  that  the  receipts 
from  said,  lodging  house,  lunch  counter,  and 
said  restaurant  were  and  had  been  during 
the  last  year  averaging  better  than  $3,500  per 
month,  and,  for  the  purpose  of  convincing 
said  plaintiffs  of  the  truth  of  said  state- 
ments, falsely  and  fraudulently  exhibited  cer- 
tain false  and  fraudulent  papers,  represent- 
ing them  to  be  tbe  cash  receipts,  as  shown 
from  tbe  cash  register,  verifying  said  state- 
ment aforesaid;"  that  the  business  "was  a 
good  money  maker  and  on  a  good  paying 
basis;"  that  plaintiffs  having  no  other  knowl- 
edge or  means  of  knowledge  as  to  the  truth 
of  the  statements,  and  believing  them  to  be 
true,  executed  and  delivered  to  the  defendant 
a  warranty  deed  to  their  104-acre  farm,  re- 
ceiving a  bill  of  sale  of  the  restaurant,  lunch 
counter,  and  rooming  house,  and  entering 
into  possession  thereof  on  January  1,  1914. 
They  allege  that  the  above  representations 
were  false  and  known  to  be  so  by  the  de- 
fendant at  the  time:  that  they  discovered  the 
falsity  thereof  on  January  0,  1914.  Accord- 
ing to  their  allegations,  the  business  was  not, 
and  had  not  been  for  a  long  time  pest,  tak- 
ing in  enough  money  to  pay  the  running  ex- 
penses. They  notified  the  defendant  that 
they  rescinded  the  sale  and  tendered  to  him 
the  restaurant  and  equipment,  demanding  a 
reconveyance  of  the  land.  They  assert  that 
the  land  was  valued  at  ¥7,500,  and  that  the 
restaurant  and  lodging  house  property  was 
of  no  greater  value  than  $1,810.25.  By  his 
answer  defendant  denies  any  fraudulent  rep- 
resentations, and  alleges  that  plaintiffs  relied 
upon  their  own  knowledge  and  Information 
coucernlug  his  property  and  business,  as  well 
as  that  derived  from  third  parties.  The  re- 
ply put  in  issue  the  new  matter  of  the  an- 
swer. The  circuit  court  heard  the  evldencev 
found  that  the  laud  conveyed  was  of  tt»e  val- 
ue of  $7,000,  the  restaurant  property  $2,000, 
and  that  defendant  falsely  represented  the 
value  of  the  restaurant  and  that  tbe  same 
was  a  good  money  maker  and  upon  a  payiug 
basis,  alt  of  which  plaintiffs  believed.  It 
rendered  a  decree  in  favor  ot  plaintiffs  an- 
nulling the  contract  From  this  decree  the 
defendant  appeals. 

Carson  &  Brown,  of  Salem,  for  appellant 
Frank  Holmes,  of  McMinnTllIe,  and  J.  H. 
McNary,  of  Salem  (Smith  &  Shields,  of  Sa- 
lem, and  W.  Hunt  of  Clyde,  Ohio,  on  the 
brief),  for  respondents. 

BKAN,  J.  It  appears  that  Irvln  bought 
the  property  at  a  bankrupt  sale  about  fire 
years  before  the  trade  and  built  up  a  paying 
business,  putting  a  large  part  of  what  he  re- 
ceived Into  improvements,  among  which  were 
an  ice  and  cold  storage  plant  and  a  lighting 
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plant  ooetbig  about  |2^.  A  short  ttme  aft- 
er the  exchange  of  the  properties,  the  plaln- 
tUEs,  being  dlasatlsged,  obtained  from  dealers 
In  secondhand  goods  a  "nragh"  estimate  of 
the  value  of  the  restaurant  and  lodging  bouse 
xwoperty,  whlefa  valuation  was  placed  at 
about  92,100l  It  may  be  coniridered  that  this 
was  pn^bly  a  very  low  flgnre,  about  one- 
half  the  valne  of  the  properties  compared 
with  what  th^  were  worth  while  the  cafe 
and  house  were  a  going  concern.  We  may 
also  concede  tiiat  the  plalntUTs  paid  a  high 
price  for  them  in  the  exdiange. 

It  should  be  noted  at  the  outset  that  the 
representations  made  by  the  defendant  as  to 
the  volume  of  busfness  transacted  by  him  in 
the  caf£  and  lodging  house  pertained  to  the 
past,  and  that  there  was  no  warranty  nor 
representation  as  to  what  the  future  earnings 
of  the  establishment  would  be.  Hie  evidence 
falls  to  substantiate  .the  allegations  of  Uie 
complaint  as  to  the  fraudulent  representa- 
tions made  by  the  defendant.  There  are  over 
4IX)  pages  of  typewritten  testimony  In  the  rec- 
ord, much  of  which  Is  devoted  to  describing 
the  paraphernalia  of  the  restaurant  and 
lodging  house  and  detailing  the  imperfections 
In  the  crockery,  silver  plate,  cooldi^  utensils, 
furniture,  bedding,  etc.,  etc.  This  testimony 
could  have  been  obtained  before  the  exchange 
of  the  properties  as  well  as  afterward. 
Black  examined  the  cafS  and  lodging  house 
and  visited  the  place  three  or  four  t^es,  re- 
maining there  nights.  He  evidently  bad  a 
fall  and  fair  opportunity  to  discover  the  de- 
fects which  he  now  details  and  attempts  to 
describe  by  volumes  of  testimony.  He  foiled 
to  have  his  wife  make  an  inspection  of  the 
property,  and  was  ctmteat  to  rely  upon  his 
own  judgment  He  apparently  considered 
tliat  he  could  conduct  the  business  as  suc- 
cessfully as  the  former  owner,  having  had 
experience  In  that  line.  His  attempt  to  do  so 
has  a  bearing  on  the  case.  We  menUon 
briefly  that  he  made  a  test  for  nine  days,  be- 
fore complaining,  and  conducted  tlie  restau- 
rant until  about  February  1st,  when,  after 
advertising  fbr  the  patronage  of  theater  par- 
ties, he  closed  the  same  at  6  o'clock  p.  m. 
Formerly  it  had  been  open  during  the  night. 
After  conducting  the  concern  until  February 
10th,  he  closed  the  same  and  notified  the  de- 
tmdant  There  Is  no  indication  that,  during 
the  short  time  Black  was  making  a  test  of 
the  bualnesa.  any  considerable  new  trade  was 
attracted.  It  seems  that,  on  account  of  a 
rise  In  the  price  of  food  and  not  ve^  aiimp- 
tuons  repasts  being  served,  some  of  the  regu- 
lar customers  ceased  to  patronize  the  cafe. 
It  was  soon  after  the  holiday  season,  and 
general  business  appears  to  have  been  quiet 
It  may  well  be  questioned  whether  Black 
gave  the  bu^ness  a  fair  trial  under  the  trans- 
formed conditions.  The  capital  city  had  re- 
cently, on  Novembor  SO,  JS13,  inaugurated  a 
no-saloon  policy.  The  cafS  had  been  located 
next  to  a  beer  saloon,  and,  being  closely  con- 
nected therewith,  had  served  Hquora  with 


meals  to  those  who  desired.  During  the  city 
campaign  some  prejudices  were  accentuated, 
and  the  caf€  seemed  to  lose  the  '-veV  trade 
without  Immediately  picking  up  much  "dry" 
patronage.  So  much  for  the  history  of  the 
conditions. 

[t-4]  On  December  15,  1913,  Black  wrote 
to  a  real  estate  firm  in  Salem,  giving  a  de- 
scription of  his  farm,  and  stating  that  he 
would  take  a  good  restaurant  in  part  pay- 
ment, saying: 

"I  am  familiar  with  the  restaurant  business, 
and  there  is  nobody  can  band  me  anything  on  a 
restaurant  or  hotel  deal.  *  *  *  because  I 
have  bad  a  lifetime  at  the  business." 

This  Is  not  noted  as  an  excuse  for  any 
fraud  on  the  part  of  the  vendor  but  as  tend- 
ing to  indicate  that  the  parties  were  "deal- 
I  Ing  at  arm's  length."    The  main  thing  that 
;  Black  required  of  Irvin  during  the  negotla- 
I  tlona  was  a  statement  of  what  the  volume  of 
his  business  had  been  during  the  past  year. 
This  Irvin  furnished  him,  and  this  he  alleges 
to  be  false.   The  laboring  oar  Is  npon  plaln- 
tlff  to  prove  the  Incorrectness  of  the  states 
I  ment.  In  this  respect  he  has  failed.  On  the 
other  hand,  the  evidence  of  the  defendant 
,  fairly  shows  that  the  receipts  of  the  concern 
1  during  1013  were  as  represented.   Irvin  did 
not  keep  a  complete  set  of  account  books,  but 
I  made  a  showing  before  the  deal  as  to  the  re- 
ceipts of  the  business  for  the  year  1013.  of 
I  the  following  figures,  which  were  taken  from 
{the  cash  register  slips:  January,  $4,005.45; 
.February,  $3,621.25;  March,  $3,129.80;  April, 
j  $2,962.35;   May,  $3,105.69;    June,  $2,984.20; 
;July,  $3,491.55;  August,  $3,2S7.25;  Septem- 
ber, $5,055a0;  October,  $5,571.75;  November, 
$3,018.10;  December  to  25,  $2,213.80.  These 
figures  Irvin  swears  correctly  represent  the 
monthly  cash  receipts  fbr  1913,  and  his  evi- 
dence is  not  successfally  refuted.  To  prove 
that  this  statement  was  fraudulent  plaintiff 
Black  introduced  evidence  tending  to  show 
that  during  the  first  month  of  his  adminis- 
tration of  afTalrs,  the  Income  was  less  than 
as  represented  by  defendant  and  produced 
the  testimony  of  several  of  the  walti-esses. 
waiters,  cooks,  and  of  the  cash  register  girl 
to  the  effect  that  in  their  judgment  the  re- 
ceipts were  as  large  as  when  Irvin  was  in 
charge.    This  was  an  unsatlsfiictory  esti- 
mate. The  e^'ldcnce  tends  to  show  that  there 
was  a  decrease  in  the  volume  of  business 
beginning  in  December ;  that  it  fell  ott  8  or 
10  per  cent,  after  the  city  went  "dry."  The 
figures  that  Irvin  furnished  to  the  plaintiffs 
show  a  decrease  in  the  month  of  December, 
and  Bla<&  had  an  opportunity  to  observe  the 
same.    As  stated,  there  is  no  allegation  in 
the  complaint  that  defendant  represented 
that  the  earning  capacity  of  the  place  would 
be  any  certain  amount  in  the  future.  Even 
If  this  could  be  considered  material,  see  Mar- 
kel  V.  Moudy,  11  Neb.  213,  7  N.  W.  853. 
Black,  having  had  some  experience  in  the 
hotel  business  at  different  times  in  small 
(rities,  was  evidently  willing  to  take  his 
chances  as  to  the  business  in  the  future.  His 
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figures  of  tbe  Income  for  the  time  he  condnct- 
ed  the  establlahment  are  as  follows:  Cash  re- 
ceipts for  January,  $1,784.85;  expenses,  $2,- 
137.09;  first  ten  days  in  I^ebruary,  cash  re- 
ceipts, $443.60;  expenses,  $556.21.  The  de- 
crease in  the  volume  of  trade  during  Black's 
administration  does  not  prove  that  the  re- 
ceipts of  the  business  during  the  year  were 
not  as  asserted  by  Irrin.  It  Is  in  evidence 
that  one  man  may  make  a  success  of  the 
restaurant  business  while  another  a  complete 
failure.  That  the  place  was  a  "money  mak- 
er" during  the  time  Irvin  managed  It  was 
fairly  shown  by  the  evidence.  This,  how- 
ever, is  a  general  statement  which  was  added 
to  Irvln's  written  showing  by  a  real  estate 
dealer,  who  acted  between  the  parties  In  ne- 
gotiating the  transfer,  and  It  amounts  to  no 
more  than  "boosting  a  trade"  or  saying  It 
was  a  good  place.  Referring  to  this  state- 
ment in  his  evidence.  Black  says,  "We  were 
going  a  good  deal  on  that."  It  was  not  a 
statement  of  a  positive  fact  upon  which 
Black  had  a  right  to  rely.  Fellows  v.  Evans, 
33  Or.  30,  53  Pac.  491.  There  was  no  at- 
tempt, on  the  part  of  plaintiffs,  to  directly 
prove  the  falsity  of  Irrln's  statement  as  to 
the  cash  receipts.  Some  of  the  employes 
merely  stated  opinions,  and  they  did  not 
agree  in  their  conclusions. 

Fraud  cannot  be  presumed.  It  must  be  al- 
leged and  established  by  the  greater  weight 
of  the  evidence.  Keel  v.  Levy,  19  Or.  450,  24 
Pac.  253;  Scott  v.  White,  50  Or.  Ill,  91  Pac. 
487;  Allison  v.  Ward,  63  Mich.  128,  29  N.  W. 
628.  A  list  of  the  goods  was  made,  and  Black 
bad  an  opportunity,  before  the  deal,  to  ob- 
tain Information  in  regard  to  their  value. 
He  was  In  a  better  position  to  do  this  before 
the  deal  than  were  the  courts  afterward.  In 
Scott  v.  Walton,  32  Or.  460,  at  461  and  462, 
52  Pac.  180,  at  181,  former  Mr.  Ju.stlce  Bean 
states  the  well-known  rule  as  follows: 

"The  evidence  shows  that  the  negotiations 
between  tbe  parties  for  the  exchange  continued 
some  10  or  15  days  before  the  trade  was  finally 
consummated;  tbat  plaintiff  resides  near  Leba- 
non and  was  acquainted  with  the  property  de- 
fendant was  offering  to  trade  to  him,  and  that 
he  not  only  had  a  full  opportunity  to,  but  did 
actually,  examine  it  before  making  the  ex- 
change. Under  such  circumstaiices,  the  mere 
statemcut  of  tbe  defendant  as  to  its  value  fur- 
niBhes  no  ground  for  avoiding  the  contract. 
The  law  recognizes  the  well-known  fact  that 
it  ia  characteristic  of  human  nature  for  tbe 
owner,  when  about  to  sell  his  property,  to  set  a 
high  value  thereon  for  the  purpose  of  enhancing 
it  in  the  buyer's  estimation;  and  hence,  when 
the  parties  are  dealing  at  arm's  laigth,  it  does 
not  help  a  purchaser  who  accepts  and  relies 
upon  the  vendor's  statements  as  to  value,  when 
no  warranty  is  intended  and  when  the  language 
used  is  not  an  afiirmatim  of  some  specilic  fact, 
but  the  mere  npression  of  opinion." 

See,  also,  ColUos  t.  Jackson,  64  Mich.  186. 
18  N.  W.  947. 

It  is  stated  In  14  Am.  ft  Eng.  Ency.  of  Law 
(2d  Ed.)  page  118: 

"Hie  doctrine  Is  that,  whrai  persons  are  deal- 
ing at  arm's  length  and  on  equal  terms,  mere 
cMiimendatory  expressions  as  to  value,  quality, 


prospects,  and  the  like,  though  exaggerated, 
cannot  be  made  the  basis  of  a  charge  of  fraud, 
if  there  is  no  representation  or  concealment  of 
any  material  fact,  and  nothing  Is  said  or  dme 
to  prevent  the  other  party  from  making  an  ex- 
amination or  investigation  for  liimself." 

The  true  rule  la  that  a  fraudulent  misrep- 
resentation cannot  Itself  be  the  mere  expres- 
sion of  an  opinion  of  the  person  making  It 
While  the  vendee  has  a  right  to  rely  on  an 
assertion  of  fact,  he  has  no  right  to  rely 
upon  the  mere  expression  of  an  opinion  by 
the  vendor  in  whatever  language  such  ex- 
pression is  made.  He  is  assumed  to  be  as 
equally  able  to  form  his  own  opinion  and 
come  to  a  correct  judgment  in  respect  to  the 
matter  as  the  vendor,  and  cannot  justly 
claim  to  have  been  misled  by  the  opini(m, 
however  erroneous  it  may  have  been.  For 
this  reason  the  general  praise  of  one's  own 
property  by  a  seller,  commonly  called  "pufT- 
ing,"  for  tbe  purpose  of  enhancing  It  in  the 
buyer's  estimation.  Is  always  allowed,  provid- 
ed it  is  kept  within  reasonable  limits,  is  not 
a  positive  affirmation  of  a  specific  fact  af- 
fecting tbe  quality,  so  as  to  be  an  express 
warranty,  and  not  tbe  intentional  assertion 
of  a  specific  and  material  fact  known  to  the 
party  to  be  false,  so  as  to  be  a  fraudulent 
misrepresentation.  2  Pom.  Eq.  Juris.  (3d 
Ed.)  S  878. 

Sherman  v.  Glick,  71  Or.  451,  142  Pac.  606, 
relied  upon  by  plaintiffs,  ia  a  case  where  de- 
fendant grossly  misrepresented  the  value  of 
a  house  and  lot  to  an  old  lady,  poorly  educat- 
ed, and  unacquainted  with  the  property  and 
with  business,  and  overreached  her  to  the 
amount  of  $1,750.  Thig  was  held  to  be  a  con- 
structive fraud.  The  case  is  not  In  point. 

Applying  the  roles  above  stated  to  the  is- 
sues and  evidence  In  the  case  at  bar.  It  fol- 
lows that  the  decree  of  the  lower  court 
should  be  reversed,  and  the  suit  dismissed ; 
and  it  is  so  ordered. 

MOORE,  C.  J.,  did  not  sit  In  this  case  and 
took  no  part  in  tbe  consideration.  BUR- 
NETT, EAKIN,  and  HARUIS,  JJ.,  concur. 


MILWAUKEE  MECHANICS'  INS.  CO.  v. 

RAMSEY  et  al. 
(Supreme  Court  of  Oregon.    June  22,  1915.) 

L  Insubance  «=>606~FiaK  Insubance— SuB- 
Bor.ATioN  OP  Insubbb. 

Where  a  mortgagee  insures  the  hypothecat- 
ed property  at  his  own  expense,  the  insurer, 
paying  a  loss  by  fire  to  such  mortgagee  to  the 
amount  of  the  debt,  is  subrogated  to  the  mort- 
gagee's right  in  such  debt,  since  the  insurance 
Contracted  and  paid  for  by  the  mortgagee  in  ef- 
fect makes  the  insurance  company  a  sorety  to 
the  holder  of  the  mortgage  for  the  payment  of 
the  debt. 

lEd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1504-1511,  1514--1516;  Dec.  Dig. 
€=>606.] 

2.  Insubance  ^t=>G00  ~  Fibe  Insubance  — 
Subrogation  ov  Insubbb. 

Where  insured  property  ia  burned  by  the 
tortious  act  of  one  not  a  party  to  the  contract. 
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the  intnrer,  paying  the  Losa,  la  aubrogated  pro 
tanto  to  the  choae  in  actioo  the  payee  has 
against  the  tort-feasor  b;  reason  of  his  insur- 
able interest. 

[Ed.  Note.— For  other  cases,  see  Inaarance, 
Cent.  J>ig.  {f  1604-1511,  1514-1516;  Dec.  Dig. 

3.  iHStmAKCE  <S=»6<XV— FlEB  INHUHANCB— SUB- 
BOGATION  OF  InSUSEB. 

Realty  was  insured  against  fire,  the  loss 
btiag  payable  to  a  mortgafiee  as  its  interest 
might  appear;  otherwise  to  the  insured.  With- 
in the  term  of  the  policy  the  property  was  de- 
stroyed by  fire,  and  upon  the  mortgagee  and 
owner  suing  the  insurance  company  the  mort- 
gngee  recovered  judgment  for  the  amount  of  its 
secared  debt,  while  the  owner  failed  to  recover 
because  be  had  contracted  to  sell,  violating  a  pol- 
icy restriction.  The  insurance  company  paid 
the  mortgagee's  judgment,  and  demanded  that 
the  mortgagee  assign  to  it  the  owner's  note 
and  mortgage,  which  was  refused.  Thereupon 
the  company  sued  the  mortgagee  and  the  own- 
er, claiming  subrogation  to  the  righta  of  the 
mortgagee  against  the  owner,  and  seeking  to 
foreclose  the  security  and  recover  the  amount 
of  the  debt.  Held,  that  the  insurance  company 
could  not  recover,  since  by  the  policy  it  agreed 
with  the  owner  to  pay  a  certain  designated  per- 
son, the  mortgagee.  In  case  of  a  loss,  but  did 
not  agree  to  pay  the  owner's  debt  to  the  mort- 
gagee as  such. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1S04-15U,  1614-1610;  Dec  Dig. 

Department  No.  1.  Appeal  from  Circuit 
Court,  Tillamook  County ;  Webster  Holmes, 
jQdge. 

Action  by  the  Milwaukee  Mechanics*  Insur- 
ance Company  against  A.  Ramsey  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.  Affirmed. 

The  plaintiff,  a  WIswHisln  company  engag- 
ed In  the  business  of  Insurance  against  loss 
by  fire  in  this  state.  Insured  the  laundry  of 
the  defendant  Ramsey  In  the  sum  of  $2,000, 
making  the  loss  payable  to  the  Tillamook 
County  Bank,  mortgagee,  as  Its  Interest 
might  appear;  otherwise  to  the  Insured.  The 
policy  contained  the  usual  restrictions  ren- 
dering it  Toid  If  the  Interests  of  the  insured 
should  be  other  than  unconditional  and  sole 
ownership,  if  the  subject  of  insurance  were 
a  building  upon  ground  not  owned  by  the  in- 
sured in  fee  simple,  if  any  change,  other  than 
by  the  death  of  the  insured,  should  take 
place  in  the  interest,  title,  or  possession  of 
the  subject  of  Insurance,  or  If  other  insur- 
ance, whether  valid  or  not,  should  be  effected 
upon  the  property  without  the  consrait  of  the 
company.  This  insurance  was  in  considera- 
tion of  a  premium  of  f60  paid  by  Ramsey, 
and  the  policy  was  executed  and  delivered  to 
him.  Afterwards  during  its  period,  not  being 
so  permitted  by  the  company,  Ramsey  enter- 
ed Into  an  agreement  in  writing  with  Bailey 
and  Wagy,  defendants,  whereby  he  agreed  to 
and  did  sell  to  them,  and  they  agreed  to  pur- 
chase from  him,  all  the  property  described 
in  the  policy,  together  with  the  land  upon 
which  it  was  situated;  they  paying  $1,000  on 
account,  assuming  the  mortgage  to  the  bank, 
and  agreeing  to  pay  an  additional  balance 


of  pnrdiase  money.  They  also  subsequently 
Insured  the  property  without  the  consent  of 
the  company.  It  was  provided  In  the  policy 
Issued  to  Ramsey: 

"That  if  with  the  consent  ot  the  company 
any  interest  under  the  policy  shall  exist  in 
favor  of  a  mortgagee,  *  ♦  *  the  conditions 
of  said  policy  shall  apply  in  the  manner  ex- 
pressed in  such  provisions  and  conditions  of 
insurance  relating  to  such  interest  as  shall  be 
written  upon,  attached  to,  or  appended  to  the 
policy." 

But  there  was  no  such  stipulation  attached 
to  that  Instrument  During  the  term  men- 
tioned iu  the  policy  the  Insured  property  was 
destroyed  by  fire,  entailing  a  loss  in  excess 
of  the  amount  of  Insurance.  It  Is  disclosed 
tliat  afterwards  Ramsey  and  the  Tillamook 
County  Bank,  mprtgagee,  instituted  an  action 
against  the  company  to  recover  the  Insur- 
ance, In  which  litigation  Ramsey  failed,  and 
the  bank  obtained  Judgment  for  the  amount 
of  its  secured  debt.  The  company  paid  this 
Judgment,  and  demanded  that  the  bank  as- 
sign to  it  the  note  and  mortgage  ot  Ramsey, 
which  was  refused.  As  a  consequence  the 
plaintiff  brings  this  suit,  claiming  that  It  is 
entitled  to  be  suhro^ted  to  the  rights  of  the 
bank  under  the  note  and  mortgage  against 
Ramsey,  and  seeks  to  foreclose  the  security 
and  recover  the  amount  of  the  debt.  A  gen- 
eral demurrer  to  the  complaint  was  sustain- 
ed by  the  circuit  court,  and,  as  the  plaintiff 
refused  to  {dead  further,  a  decree  was  mteiv 
ed  dismissing  the  suit  at  Its  cost,  and  it  ap- 
peals. 

J.  C.  Veazle,  of  Portland  (Veazle,  McCourt 
&  Veazie,  of  Portland,  on  the  brief),  for  ap- 
peUant  H.  T.  Botts,  of  Tillamook  (S.  S. 
Johnson,  of  Tillamook,  on  the  brleQ,  for  re- 
spondents. 

BURNETT,  J.  We  note  at  the  outset  that 
the  Insurance  was  effected  by  the  mortgagor 
at  his  own  expense  under  the  policy,  in  which 
he  Is  designated  as  the  insured,  and  which 
Insures  his  property,  and  appoints  the  mort- 
gagee as  the  one  to  receive  payments  of  the 
loss  to  the  extent  of  Its  Interest;  otherwise, 
it  Is  to  be  paid  to  Ramsey. 

LI]  It  is  well  settled  that  If  a  mortgagee, 
having,  as  he  does,  an  interest  in  preserving 
the  property  pledged  to  him  as  security,  In- 
sures the  same  at  his  own  expense,  and  a 
loss  by  fire  occurs,  the  Insurer,  paying  the 
loss  to  the  Insured  mortgagee  to  the  amount 
of  the  debt,  is  subrogated  to  the  means  of 
enforcing  payment  of  the  original  obligation 
by  the  debtor.  In  such  instances  the  claim  Is 
not  extinguished  until  payment  by  the  one 
primarily  liable.  All  that  has  hapi)ened  In 
that  respect  is  a  change  of  creditors.  The 
reason  is  that  the  Insurance  contracted  and 
paid  for  by  the  mortgagee  has  the  effect  of 
making  the  Insurance  company  a  surety  to 
the  bolder  of  the  mortgage  for  the  payment 
of  the  debt  Havlt^  liquidated  the  same,  the 
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Insarer  Is  anbrogated  to  the  rights  of  the  one 
to. whom  payment  is  made,  which  Is  the  same 
aa  though  he  had  signed  as  surety  and  paid 
the  promissory  note,  for  the  debt  is  really 
what  is  insured  in  such  cases.  In  very  truth 
the  mortgagee  has  nothing  else  to  insure,  and 
when  the  debt  is  paid  Ms  policy  lapses.  The 
transaction  is  an  instance  of  a  contract  di- 
rectly between  the  mortgagee  and  the  insur- 
er,- and  is  worked  out  like  any  other  surety 
stipulation,  with  the  resulting  subrogation. 

[2]  Again,  if  insured  property  is  burned  by 
the  tortious  act  of  one  not  a  party  to  the 
policy,  the  insurance  company,  paying  the 
loss  to  any  one  to  whom  by  the  terms  ot  the 
policy  payment  must  be  nuide,  is  subro^ted 
pro  tanto  to  the  chose  in  action  tlie  payee 
has  against  the  tort-feasor.  The  reason  in 
such  a  case  is  that,  but  for  the  wrong  result- 
ing in  destructlOD  of  the  property,  no  liability 
would  have  accrued  against  the  insurance 
company ;  but  as  it  has  neither  privity  of  es- 
tate or  contract  with  the  incendiary,  and  is 
nevertheless  compelled  by  the  policy  to  pay 
for  the  result  of  the  tort,  its  reimbursement 
Is  accomplished  by  subrogation. 

[S]  Tlie  transaction  described  in  the  com- 
plaint, of  which  a  r68um6  has  been  given, 
does  not  fall  within  either  of  these  classes. 
We  read  In  the  complaint  that  the'  company 
Is  empowered  to  engage  Id  the  business  of  in- 
surance against  loss  by  fire.  The  policy 
which  appears  in  the  record  insures  Ramsey, 
not  the  plaintifT,  against  "all  direct  loss  or 
damage  by  Are,  except  as  otherwise  provid- 
ed," upon  the  building  and  contents  described 
In  the  instrument  By  it  the  company  agrees 
with  Ramsey,  and  not  with  another,  to  pay  a 
certain  designated  person  In  case  of  a  loss. 
It  does  not  agree  to  pay  Ramsey's  debt  The 
application  to  his  obligation  of  the  proceeds 
of  the  insurance'  in  case  of  loss  is  a  matter 
between  Ramsey  and  the  bank.  What  be- 
came of  the  money  Is  no  concern  of  the  plain- 
tiff after  it  paid  the  bank.  It  did  not  insure 
the  debt  It  Insured  the  building.  If  Ram- 
sey  had  burned  the  house,  the  mortgagee 
would  have  had  an  action  against  him  for  the 
tort,  ta  that  be  damaged  It  by  depreciating 
the  value  of  the  mortgaged  property.  Be- 
cause such  burning  would  have  resulted  in 
the  company  being  compelled  to  pay  the  loss, 
it  would  have  been  entitled  to  subrogation  to 
the  rights  of  the  bank  to  recover  damages 
from  Ramsey  under  the  second  illustration 
given  at  the  outset  It  Is  not  charged  in  the 
complaint  that  Ramsey  was  in  any  way  to 
blame  for  the  fire.  He  Incurred  no  liability 
on  that  account  to  the  company  or  to  the 
bank.  The  plaintiff  did  not  pay  Ramsey's 
debt,  and  hence  has  no  privity  with  that  ob- 
ligation entitling  it  to  subrogation.  As  Ram- 
sey did  not  burn  the  building,  there  is  no 
transaction  of  his  whi<A  entails  liability  uixtn 
the  company,  either  directly  or  indirectly, 
and  which  would  give  rise  to  the  privity  en- 
titling it  to  subrogation.  If  there  is  to  be 
aD7  8ubrogati(xi,  it  must  be  for  the  reason 


that  the  mortgagee  has  some  h<Ad  upoa  the 

mortgagor  to  make  him  perform  the  duty 
which  the  plaintiff  was  compelled  to  dis- 
charge. The  latter  was  obligated  to  pay  for 
the  fire,  but  Ramsey  was  not  Having  no 
power  to  make  Ramsey  reimburse  it  for  the 
burning,  the  bank  could  not  impart  any  such 
authority  to  the  plaintiff  by  subrr^tton. 
Fire  Ass'n  v.  Patton,  15  N.  M.  304.  107  Pac. 
679,  27  I*  R,  A.  (N.  S.)  420. 

In  brief,  for  a  consideration,  the  company 
agreed  with  Ramsey  to  pay  a  loss,  and  not 
a  mortgage  to  the  bank.  We  cannot  Import 
Into  the  contract  a  stipulation  to  the  effect 
that  Ramsey  should  not  only  pay  the  premi- 
um, but  also  reimburse  the  company  for  the 
loss.  It  was  not  tlie  intention  of  the  parties 
tliat  Ramsey  should  thus  carry  all  the  risk, 
besides  paying  the  premium.  The  plaintiff 
was  paid  for  assuming  the  risk,  and  has 
only  complied  with  its  contract  by  payment  of 
the  loss.  It  is  not  entitled  to  anything  be- 
yond its  stipulation.  We  have  examined  all 
the  authorities  cited  by  the  plaintiff  to  sus- 
tain the  postulate  that  where  the  policy  has 
become  void  as  to  the  interests  of  the  mort- 
gagor, but  remains  in  force  as  a  protection  to 
the  mortgagee  alone,  the  insurer,  upon  paying 
the  mortgage,  is  entitled  to  subrogation. 
Without  exception  the  adjudicated  cases  not- 
ed in  the  plaintiff's  brief  rest  upon  a  separate 
contract  between  the  mortgagee  and  the  In- 
surer, or  the  insurance  was  paid  for  by  the 
mortgagee,  or  the  policy  was  assigned  to  him, 
and  hence  became  his  property  the  same  as 
though  originally  made  to  him.  In  Carpen- 
ter V.  Providence,  etc,  Ins.  Ca,  16  Pet  495, 
602  (10  L.  Ed.  1044)  ctlad  by  plaintiff,  Mr. 
Justice  Story  says: 

"If.  then,  a  mortgagor  procures  a  policy  on 
the  property  against  fire,  and  he  afterwards  as- 
signs the  pdicy  to  the  raortgaRee  *  *  *  as 
collateral  security,  that  assignment  opernti-'S 
solely  as  an  equitable  transfer  of  the  iiolicy, 
so  as  to  enable  the  mortgagee  to  recover  the 
amount  due,  in  case  of  loss;  but  it  does  not 
displace  the  interest  of  the  mortgagor  in  the 
premises  insured.  On  the  contrary,  the  insur- 
ance  Is  still  bis  Insurance,  and  on  bis  prop* 
erty,  and  for  his  account"- 

There  are  respectable  precedents  holding 
that  the  stipulation  must  be  Indorsed  up(m  or 
appended  to  the  policy,  stating  the  manner  in 
which  the  conditions  of  the  Instmment  will 
apply  to  a  mortgagee  to  whom  loss  Is  payable, 
if  his  right  to  receive  payment  Is  to  be  in 
any  wise  limited  by  the  restrictions  Imposed 
upon  the  insured.  Boyd  v.  Thuringia  Ins. 
Co.,  25  Wash.  44T,  eSi  Pac  785,  55  L.  B,  A. 
165.  This  seems  to  be  the  theory  upon 
which  the  bank  recovered,  and  Ramsey  did 
not,  in  their  Joint  action  upon  the  policy. 
Under  this  construction  oC  the  insurance 
agreement  the  company  contracted  with 
Ramsey  to  pay  the  bank  in  case  of  loss  as 
its  interest  might  appear  absolutely  and 
without  reference  to  his  violation  of  other 
terms  of  the  policy.  Uence  in  paying  the  loss 
to  the  bank  the  company  was  folfllilng  its 
stipulation  wltb  Bamaey.  It  was  complying 
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with  tliat  part  of  Its  engagemmt  with  him 
wfilch  remained  impossible  of  lesdssloiu  al- 
though he  Titrated  other  portions  UiereiMt 
already  nmttcmed.  The  company  Is  briore 

05  cont^dlng  that  It  has  a  light  to  enforce 
sabrogatlon  against  Bamsey  as  an  Incident 
of  a  omtraet  with  him  onder  which  It  says  be 
has  no  rights.  It  maintains  It  was  compelled 
to  pay  because  of  the  terms  of  the  policy, 
niat  ftatnre,  however,  was  a  condition  &- 
Torable  to  Ramsey,  which  was  not  affected 
by  his  selling  the  prc^r^.  That  mucih  oi  the 
bmeflt  for  which  be  contracted  remained  nn- 
bDpalred.  The  Ihllacy  of  the  plaintiff's  ar- 
goment  consists  in  assnming  that  Ramsey 
forfeited  all  his  rights,  when  in  tmth  there 
remained  the  oob  cmnpelllng  the  plaintiff  to 
pay  the  bank  In  case  of  loss. 

This  action  proceeds  on  the  hypotheste  that 
tin  plaintiff  was  obliged  to  pay;  trtit;  eren 
•0,  it  was  because  of  its  covenant  wltb  Bam- 
sey  for  whidi  he  bad  paid  a  premium  of  96&.- 
00.  Tlie  payment  of  the  loss  was  a  compli- 
ance wltb  the  company's  engagement  to  Ram- 
sey, with  whom  It  contracted,  bnt  for  wbU^ 
no  liability  of  the  company  would  hare  ao> 
cmed.  The  resnlt  is  not  different  as  to 
Ramsey's  liability  In  this  action,  if  his  sale 
of  the  proper^  worked  an  utter  avoidance 
•f  tba  policy  In  all  Its  terms.  There  are  cas- 
es giving  such  construction  to  similar  poU- 
dea  on  the  ground  that,  as  the  mortgsgee 
must  claim  under  a  contract  made  for  his 
bmeflt  he  cannot  occupy  a  better  position 
than  the  one  who  made  the  contract;  tiiat 
the  creditor  must  take  the  Insurance  agree- 
ment with  Its  burdens,  as  well  as  with  Its 
boieflts;  and  that  If  the  maker  of  the  con- 
tract, the  mortgagor,  cannot  recover  directly, 
neither  can  one  who  claims  under  him.  Dela- 
ware Ins.  Co.  V.  Greer,  120  Fed.  916,  57  C.  C 
'  A.  188,  61  L.  R  A.  137;  Brecht  v.  Law  Union 

6  Crown  Ins.  Co..  160  Fed.  300,  87  O.  C.  A. 
851,  18  B.  A.  (N.  S.)  107,  and  note.  How- 
ever this  may  be,  yet  If  such  a  meaning 
dionld  be  given  to  the  policy,  the  company, 
being  exonerated  from  payment  by  Ramsey's 
breach  of  the  contract,  was  not  bound  to  pay 
anything,  so  that  Its  disbursement  was  voU- 
nntary,  and  not  recoverable. 

The  decree  of  the  circuit  court  Is  affirmed. 

HOORB,  G.  J.,  and  McBRIDE,  J.,  concur. 
BBAK,  J,,  concurs  is  the  result 


EOBBBTSON  et  aL   v.  OZTY  OF  PORT- 
LAND, 

(Supreme  Court  of  Oregon,  June  22,  lOlS.) 
1.  MtmiciFAi.  Cobpoeahoits  «=»1H— Ordi- 

irASCBS— CONFOBMirr  TO  CHABTVa— ImxiA- 
TX\B  ASD  BBrcBINDDll. 

Under  Const  art.  4,  f  la,  reflerrlog^  to  the 
voters  of  every  municipabt;  the  iQitiative  and 
referendum  as  to  all  local  and  special  mnuici- 

el  legislation,  and  article  11,  |  2,  giving  the 
lal  voters  of  every  municipali^  power  to  en- 
act and  amend  their  municipal  cnarten,  though 


the  diarter  la  now  adopted  by  ttie  same  body 
and  through  the  same  procedare  as  the  ordi- 
nances, it  is  still  the  measure  of  the  city's  ex- 
istence and  authority,  and  no  ordinance  can  be 
adopted  which  la  not  within  the  express  or  im- 
plied powers  granted  to  the  city  by  its  char- 
ter. 

[Ed.  Note.— For  other  cases,  see  Muni<^al 
CorporationB,  Cent.  Dig.  H  216^fi0;  Dea  Dig. 
^»lll.] 

2.  CoNSTrrDTioNAL  Law  ®=?>15  —  Consteuc- 
TioN— Fbovisions  Relahno  to  Same  Sub- 
ject. 

Those  sectimiB  relate  to  the  same  subject- 
matter,  and  must  be  construed  togetber. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  0;  Dea  Dig.  «=»15.] 

3.  MONtCIPAX  COKPORATTONS  «=»48  — LoCAIi 

Improvbmints  —  Obdinances  —  Chabtzb 

PBO  VISIONS. 

rnder  Portland  City  Charter  1913.  g  234, 
which  declares  that  the  provisions  of  the  fox^ 
mer  charter  relatlns  to  public  improvements  by 
local  assessments  snaU  remain  in  force  as  or- 
dinances only,  the  effect  of  which  was  to  repeal 
them  as  charter  provisions,  those  provisions  are 
directly  dependent  on  the  charter  for  their 
validity  and  are  not  invalid  as  not  being  based 
on  a  charter  provision  authorising  proceedings 
for  such  improvements. 

[Ed.  Note:— For  other  cases,  see  Municipal 
Corpoimtions,  Cent  Dig;  H  128,  180-138; 
Dee.  D4ig;  «=»4&] 

In  Banc.  Appeal  from  Circuit  Court  Mult- 
nomah County;  Robert  G.  Morrow,  Judge. 

Suit  by  W.  E.  Robertson  and  another 
against  the  City  of  Portland  to  enjoin  the 
paving  of  a  street  and  collection  of  assess- 
ments therefor.  Decree  for  the  defendant 
and  plaintiffs  appeaL  Affirmed. 

The  object  of  this  suit  Is  to  restrain  the 
paving  of  Cornell  street  and  to  prevent  the 
levying  of  special  assessments  to  pay  for  the 
Improvonent  In  1003  the  Legislature  mact- 
ed  a  charter  for  the  city  of  Portland.  Sp. 
Laws  1003,  p.  8.  Acting  under  the  authority 
of  section  la  of  article  4  and  section  2  of  ar- 
ticle 11  of  the  state  CtMistitutlon,  reserving 
to  the  legal  voters  of  municipalities  the  right 
of  the  InltlatlTe  and  referendum  and  the 
power  to  enact  their  own  charters,  tiie  elec- 
tors of  the  defendant  dty  at  an  election  held 
on  May  3.  1913,  adopted  a  chartw  which 
provides  for  a  commission  form  of  corporate 
government  and  became  effective  July  1, 
1913.  The  1913  charter  Is  entiUed: 

"An  act  to  amend  an  act  of  the  Legislative 
Assembly  of  the  state  of  Oregon  entitled  'An 
act  to  incorporate  the  dty  of  Portland,  Mult- 
nomah coonty.  state  of  Oregou,  and  to  provide 
a  charter  therefor,  and  to  repeal  all  acta  or 
parts  of  acta  in  conflict  therewith,'  Sled  in  the 
office  of  the  secretary  of  state,  January  2'6, 
1903,  amended  by  the  Legislative  Assembly  of 
the  state  of  Oregon  in  1905,  and  aubsequently 
amended  by  the  people  of  the  dty  of  Portland, 
providing  for  a  commission  form  of  govern- 
ment" 

One  section  of  the  1013  charter,  known  as 
section  106  of  amendments  as  adopted  May  3, 
1013»  referred  to  as  section  345a  In  a  compila- 
tion i»epared  by  the  auditor  prior  to  May  8, 
1013,  and  now  designated  as  section  284  of 
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the  cliarter  of  tbe  city  of  Portiaad  as  re- 
vised by  the  council  August  19, 1914,  reads: 

"That  so  mocb  of  tections  346  and  347,  S48, 
849  and  350  as  heretofore  amended,  and  of  see* 
tions  362  to  421,  both  inclnsiTe,  of  the  charter 
of  1903,  as  is  not  inconsistent  with  the  provi- 
sions of  this  charter  shall  remain  in  full  force 
and  effect  as  ordinances  only  subject  to  repeal 
and  ameDdment  and  to  tbe  enactment  of  new 
legislation  by  the  council  in  the  manner  and 
subject  to  the  restrictionB  in  this  section  pro- 
vided upon  the  subject  of  Improvements  of  what- 
ever nature  to  be  paid  for  by  local  assessment. 
Such  sections  shall  be  known  as  Ute  Local  Im- 
provement Code.  No  repeal  of  any  portion 
thereof,  amendment  thereto  nor  new  legislation 
upon  the  subject  i^all  be  made  by  the  council 
except  by  ordinance  which  shall  be  pcqblisbed  in 
full  and  in  its  final  form  in  the  city  official 
newspaper  at  least  thirty  da^  before  its  final 
passage.  Notice  shaU  be  given  in  the  city 
official  newspaper  and  by  publishing  conspicu- 
ous advertisements  in  one  or  more  daily  papers 
published  in  the  dty  of  Portland  having  a  cir- 
culation of  not  less  than  1,500  not  leas  than 
five  times,  tbe  last  of  auch  notices  to  be  pub- 
lished not  less  than  ten  days  before  the  final 
adoption  of  any  sndi  amendment,  repeal  or 
new  legislation.  Upon  the  adoption  of  any 
amendment  to  or  the  repeal  of  any  part  of 
auch  Local  Improvement  Code  or  the  adoption 
of  any  new  legislation  upon  the  subject,  the 
whole  Ijocal  Improvement  Code  sUall  be  print- 
ed In  pamphlet  form  and  the  auditor  shall  be 
furnished  with  a  sufficient  number  of  copies 
thereof  for  distribution  to  all  persona  inquiring 
for  the  same.  The  countnl,  in  the  exercise  of 
its  general  legislative  powers,  may  provide  in 
its  discretion  for  the  performance  of  any  public 
work  by  or  on  behalf  of  the  city  and  for  the 
method  of  payment  thereof,  bat  said  Local  Im- 
provement Code  mnat  provide  for  tbe  giving  of 
not  less  than  ten  days'  notice  by  publication, 
or  by  mailing  to  persons  interested,  (a)  of  the 
intention  to  make  any  improvement,  and  (b> 
of  any  proposed  assessment  against  property 
owners  for  the  same,  and  the  right  shall  be  pre- 
served to  the  owners  of  sixty  per  centum  In 
extent  of  tbe  property  affected  by  any  assess- 
ment for  a  local  improvement  except  tor  street 
opening  or  sewers  to  defeat  the  same  by  remon- 
strance." 

The  cbBTter  of  1903,  by  the  terms  of  sec- 
tion 374^  empowers  tbe  coun<41  to  order  a 
street  Improvement  to  determine  the  kind  of 
Improvement,  and  to  levy  assessments  on  the 
land  specially  benefited.  Section  375  requires 
the  dty  engineer  to  prepare  plans  and  spec- 
ifications for  the  contemplated  Improvement, 
and  to  make  estimates  of  the  probable  cost 
of  the  work  to  be  done;  if  the  council  ap- 
proves the  report  of  the  oiglneer,  It  then  de- 
termines the  boundaries  of  the  district  bene- 
fited and  to  be  assessed;  tiie  council  by 
remlution  declares  its  purpose  to  make  the 
improTonent  and  notice  of  such  intention  is 
published.  Sectl<m  376  provides  for  the  pub- 
lication of  notices;  section  377  affords  an  op- 
portunity for  remottstrances;  and  section  878 
declares  that  if  no  objectfon  or  remonstrance^ 
signed  by  the  owners  of  two-thirds  of  the 
prt^rty  affected.  Is  filed  within  a  designated 
time,  the  council  acquires  Jurisdiction,  and 
may  thereafter  by  ordinance  provide  for 
making  the  Improvement  Section  379  di- 
rects the  executive  board  to  Invite  bids  for 
the  work,  and  empowers  the  board  to  award 
the  contract.  When  the  work  Is  compMed, 
■ectloa  894  antborlzea  tbe  auditor  to  ajntox* 


tlon  the  cost  upon  tbe  land  benefited,  and 
such  apportionment  Is  known  as  a  proposed 
assessment,  apprt^irlate  notice  of  which  is 
given;  upon  the  expiration  of  a  fixed  time 
tbe  council  is  required  to  consider  the  pro- 
posed assessment  together  with  all  objec- 
tions, and  to  determine  the  amount  of  bene- 
fits accruing  to  the  lands  assessed,  and  if  tbe 
apportionment  made  by  the  auditor  la  not 
Just  It  shall  be  corrected  by  the  council;  and 
"the  council  shall  then  declare  said  assess- 
ment by  ordinance." 

In  July,  1914,  the  city  oommenoed  pto- 
ceedlogs  which  culminated  In  awarding  a 
contract  for  paving  a  certain  portion  of  Cor- 
nell street,  the  council  having  taken  all  the 
steps  required  by  tbe  sections  of  the  1903 
charter  already  alluded  to.  The  plalntifTg 
are  the  owners  of  land  affected  by  the  street 
Improvement,  and  they  have  appealed  be- 
cause tfao  decree  ot  the  dicolt  court  was 
fiivocable  to  tbe  defotdant. 

Ralph  B.  Dunlway,  of  Portland,  for  appel- 
lants. L.  E.  Latourette  and  B.  W.  Montogoe, 
both  of  Portland  {W.  P.  Ia  Rodie,  <«f  Port- 
land, <m  the  brief),  for  respondent 

HARBIS,  J.  (after  stating  ttie  facts  u 
above).  The  plaintiffs  contend  that  the  pro- 
ceedings of  the  council  relating  to  tbe  Cor- 
nell street  Improvement  were  without  char- 
ter authority.  The  Bobertaons  argue  that 
the  action  of  the  city  council,  to  he  valid, 
must  find  its  warrant  In  the  municipal  (bar- 
ter; that  the  commission  charter  contains  no 
provisions  for  the  improvement  of  streets  or 
for  tbe  levying  of  special  assessments;  and 
that  therefore  tbe  contract  for  tbe  litigated 
Improvement  Is  void.  The  defendant  asserts 
that  the  commission  charter  contains  ample 
language  to  support  tbe  acts  of  Uke  conndl; 
and  tbe  city  takes  the  advanced  posltloD 
that: 

"The  power  of  the  people  to  enact  l^nsls- 
tion  relative  to  local,  special,  and  municipal 
matters  is  a  constitutional  right  as  to  wkiota 
no  restriction  has  been  ^aced.  The  peapk 
have  this  right  and  may  exercise  the  same 
whether  tbe  cliarter  contain  any  provLsioo  au- 
thorizing legislation  of  that  diaracter  or  not." 

[1]  We  agree  with  plaintiffs  that  tbe  char 
ter  mrasnres  the  power  of  the  comuki  and 
disagree  with  the  ccmtention  of  defendant  i 
that  the  people  of  a  municipality  may  enact  ^ 
ordinances  regardless  of  whether  the  char- 
ter contains  any  provision  authorizing  snriil 
legislation.  By  the  terms  of  section  la  of  a^  i 
tide  4  of  Qie  state  Gonstltntipn,  tbe  Inltiatln  | 
and  referendum  powers  are  reserved  to  thej 
legal  voters  ot  every  munteipaUty  u  to  all  | 
local,  special,  and  municipal  legislation  of 
any  character  In  or  for  their  respet^ve  mc- ; 
nicipalitles.  It  is  also  iworlded  by  seetionj 
2  of  arttole  11  of  the  orgudc  law  ot  the  state 
that: 

"Corporations  may  be  formed  noder  mneral 
laws,  but  shall  not  be  created  by  the  leicisiatiTf 
assembly  by  special  laws.  The  Ic^alative  as- 
sembly shall  not  enact,  amend,  or  repeal  any, 
charter  or  act  of  iiuMrporatl<m  tor  any  moBia- 1 
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Vfi&tT,  d^,  or  town.  The  legal  Toters  of  every 
dty  and  town  are  hereby  granted  power  to 
enact  and  amend  their  munidpal  diarter,  sub- 
ject to  the  CoDBtitution  and  criminal  laws  of 
the  state  of  Oregon." 

[2]  These  two  sections  amending  the  Con- 
stitutfoQ  were  adc^ted  by  a  rote  ot  the 
pec^Ie  at  the  same  election  In  1906,  and  so  far 
as  they  relate  to  the  same  subject-matter 
must  be  construed  together.  McKenna  t. 
Portland,  52  Or.  IM,  96  Pac.  562 ;  Branch  v. 
AJbee,  71  Or.  188,  197, 142  Pat  698. 

The  constitutional  amendmenta  granting  to 
Qte  voten  of  munldpalltlea  the  power  to 
enact  and  amend  their  charters  and  extend- 
ing the  InitiatlTe  and  referendum  to  munic- 
ipal leglslatioQ,  did  not  do  away  with  the 
necessity  of  organic  law  for  a  city  govem- 
ment  A  charter  Is  now  essMitlal  to  munic- 
ipal existence  to  the  same  extent  aa  before 
tbe  adoption  of  the  amendments.   The  very 
language  employed  In  section  2  of  article  11 
ooQteiuplates  the  necessity  of  a  charter  be- 
cause tbe  legal  Toters  are  given  the  power 
to  enact  and  amend  their  charters.  Waiv- 
ing the  question  as  to  whether  It  can  affect 
cliarters  by  general  laws,  the  legislative  as- 
Kmbly  cannot  now  enact,  am«id,  or  repeal 
any  single  act  of  Incorporation.   The  power 
to  amend  a  charter  is  lodged  with  the  electors 
ot  the  state  as  a  whole  and  la  also  conferred 
iip<Ki  the  legal  voters  of  the  monicipality,  but 
Is  foond  in  no  other  place.    When  they 
amended    the   Oimstltutlon   the  sovereign 
people  of  tbe  commonwealth  in  effect  declared 
that  all  tbe  powors  propei^  belonging  to 
municipal  government  are  at  all  times  made 
available  by  a  continuous  offo*  to  each  city ; 
that  the  legal  voters  of  each  mtmlcipal  cor- 
poratUm  may  exercise  all  those  available 
vmrern  or  talra  hold  of  only  a  part  of  them; 
and  that  tbe  extent  of  the  powers  acc^ted, 
asgomed,  and  exercised  by  the  electors  Is 
made  known,  measured,  and  determined  by 
the  charter.  If  the  electors  of  a  municipality 
choose  to  do  .all  things  that  may  lawfully 
be  done  they  must  manifest  Chat  choice  by 
tbetr  charter,  and  If  they  are  contented  with 
the  right  to  exo^dae  less  than  the  wbole 
power  their  decision  is  likewise  written  in 
the  charter. 

When  the  L^telatnre  passed  a  special  law 
immding  a  (diarter  it  was  deemed  to  he  a 
special  grant  of  power,  and  if  the  voters  of 
the  entire  state  enact  q;>ecial  leglslatltHi  af- 
fecting a  ci^  diarter  it  would  receive  a  like 
construction.  The  people  of  any  municipality 
can  now  do  that  which  the  legislative  as- 
sembly can  no  longer  do^  but  at  one  time 
could  do.  The  legal  voters  of  a  municipality, 
when  actlne  under  the  initiative,  may  pass  an 
ordinance  and  Utey  possera  like  authority 
to  enact  a  cbartw;  it  is  true  that  la  both 
lastanoes  the  procedure  may  be  the  same 
and  ttie  creators  of  die  ordinance  are  iden- 
tical wltb  the  makers  of  the  charter.  It  is 
(dear,  however,  that  a  chuto:  must  actually 
exist  now  tbe  same  as  before  the  constitution- 


al amendment,  cUse  Che  language  of  the  Oon- 
stitntion  would  have  been  qolte  different.  A 
charter  being  essmtlal  to  munldpol  life  it 
necessarily  follows  that  the  instrument  must 
exist  for  the  same  purposes  and  to  the  same 
ertaat  as  formerly;  and  an  ordinance,  wheth- 
er enacted  by  the  legal  voters  of  the  dty  or 
passed  by  the  council,  must  be  r^erable  to  a 
power  embraced  by  the  diarter.  The  charter 
of  a  city  Is  to  its  citizens  and  officers  tiie 
measure  of  their  authority  over  persona  and 
proper^.  Southwestern  Telegraph  ft  Tele- 
phone Go.  V.  City  of  DaUas,  101  Tex.  114, 134 
S.  W.  SSI.  As  said  by  Mr.  Justice  Burnett  In 
Kalich  V.  Knapp,  146  Pac  22,  28: 

"It  is  beyond  dispute  that  the  coundl  cannot 
lawfully  exceed  its  legidative  authority  defined 
and  limited  by  the  charter  under  whkfa  It  acts." 

It  18  hombO(^  law  that  manicUial  corpora- 
tions have  no  powers  except  such  as  are 
granted  in  express  words  by  thdr  diarters, 
or  Budi  as  are  neceacarlly  Imi^ed  from  those 
granted,  at  tboae  essential  to  tbe  dedared 
objects  and  purpoees  of  the  corporations. 
CorvalUs  v.  Oarllle,  10  Ot.  liS8.  4S  Am.  Rep. 
IM;  Beers  v.  DaUes  aty,  16  Or.  884, 18  Pac. 
836;  Padfie  Unirersity  v.  Johnson,  47  Or. 
448,  84  Pac.  704;  McDonald  v.  I^ne.  4»  Or. 
5S0,  90  Paa  181;  Naylor  v.  McGolIoch,  S4 
Or.  806,  108  Pac  68;  Mutual  InrlgatloD  Co. 
V.  Baker,  58  Or.  306,  110  Pac.  392,  113  Pac. 
9;  Rosa  v.  Bandoo,  71  Or.  610,  142  Pac  389. 

[S]  Having  determined  that  the  charts 
must  be  broad  enoi^  t»  indude  the  action 
of  the  coundl,  the  next  step  in  the  inquiry  is 
to  ascertain  whether  the  charter  ad<^ited 
May  3,  1918,  and  ^ecUve  July  let  of  that 
year,  anth<nl2e8  tbe  street  Improvement 
which  was  ord««d  by  the  coundl  in  1914.  It 
must  be  conceded  that  tbe  proceedings  now 
complained  of  would  have  been  valid  if  they 
had  occurred  prior  to  July  1,  1913,  because 
the  charter  of  1903  furnished  the  requisite 
authority.  It  will  be  remembered  that  the 
provisions  contained  in  the  1903  charter  re- 
lating to  street  improvements  and  special  as- 
sessments are  by  the  terms  of  section  284  of 
the  1913  or  commission  charter  declared  to 
remain  In  full  force  and  effect  as  ordinances 
<mly.  In  State  ex  rel.  v.  Portland,  65  Or. 
273,  286, 133  Pac.  62,  this  court  said  that  the 
effect  of  the  clause  in  the  revision  "is  to  re- 
peal the  provisions  as  parts  of  tbe  charter 
and  to  re-enact  them  as  ordinances.  The 
people  have  already  repealed  them  so  tar  as 
they  stood  as  charter  provisions,  but  have  re- 
enacted  them  aa  ordinances."  Tbe  sections 
of  the  1903  diarter,  material  to  this  discns- 
sloQ  and  cmitinued  as  ordinances '  by  the 
present  charter,  have  not  been  amended  or 
repealed  since  May  3,  1918,  and  are  not  In- 
consistent  with  any  expressions  found  in  the 
commlsshm  diarter.  Tbe  authority  whldi 
formerly  was  incorporated  in  a  chartor  is 
now  found  In  ordinances ;  and  the  plaintiffs 
argue  that  the  resolutions  and  ordinances  of 
tbe  conndl  providing  for  tbe  Cornell  street 
improvement  and  the  contemplated  special 
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asseasments  are  based  upon  nothing  bat  ordi- 
nances, which  In  turn  lack  the  support  of  a 
charter.  We  cannot  concur  In  the  conclusion 
reached  by  the  plaintiffs.  The  one  time 
charter  provisions  but  now  ordinances  pre- 
scribe In  detail  the  procedure  to  be  followed 
by  the  council,  and  the  procedure  outlined 
by  the  ordinances  Is  directly  referable  to 
the  charter  of  1913;  the  ordinances  ap- 
plicable to  all  improTementa  and  under  which 
the  council  acted  exist  and  are  effective  be- 
cause and  only  because  the  charter  of  1913 
spedflcally  declares  that  they  do  exist;  the 
connection  between  the  ordinances  and  the 
charter  is  direct;  the  charter  Is  fully  as 
broad  as  the  ordinances,  and  they  are  com- 
prehended In  their  entirety  by  the  charter 
because  that  Instmment  continues  them  as 
written  In  the  charter  of  1903.  Instead  of 
containing  appropriate  language  permitting 
the  legal  voters  or  the  council  to  pass  the  or- 
dinances Involved  In  this  discussion  the 
charter  has  by  the  force  of  Its  own  terms  en- 
acted the  ordinances.  The  charter  la  the 
anthortty  for  the  ordinances  as  well  as  for 
all  the  proceedings  contemplated  or  required 
by  them;  the  ordinances  owe  their  exlstmce 
to  the  charter  and  they  are  vitalized  by  it 
and  nothing  els&  The  council  possessed  the 
requisite  authority  for  making  the  street  Im- 
provement and  for  exacting  the  assessments 
complained  of.  The  decision  of  this  case 
does  not  require  any  expression  of  (H>lnloh 
as  to  whether  the  council  is  properly  and  suf- 
ficiently empowered  to  enact  new  legislation 
prescribing  a  dlECerent  procedure  for  street 
Improvements  and  special  assessments. 
The  decree  oi  the  circnlt  court  is  afllnned. 

BUBNBTT,  X,  did  not  sit 


OITY  OF  PORTLAND  v.  BLUE  et  aL 
(Supreme  Court  of  Oregon,    June  22,  1915.) 

1.  fif  UNICIFAL  COBFOBATtONS  ®=>4S— lUPBOVB- 
SUE.NTS— CUABTEB  Provisions— OBniSAHCEs. 

Under  Portland  City  Charter  1013,  {  2S4, 
whtdi  dedared  that  the  provisions  of  the  for- 
mer charter  relating  to  public  improvements  by 
local  asBessments,  including  sectioas  400  and  401 
thereof,  authorizing  the  adoption  of  a  reassees- 
ing  ordinance  and  providing  for  appeal  from 
such  reassetsment,  should  remain  in  force  as 
ordinances  only,  those  sections  remain  in  force 
by  the  terms  ot  the  charter,  and  are  not  void 
as  no  longer  based  on  the  authority  contained 
in  the  charter. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
CorporationB,  Cent.  Dig.  H  127,  1^  130-133; 
Dec.  Dig.  «»48.] 

2.  MniTiciPAi.  CoBPOBATioifs  <.  ilO  Impbiove- 

UBRTS  —  ChaBTEK  PROVISIONS  —  REASSESS- 
MENT OF  BENBriTS— Change  in  Charter. 
Reassessment  proceedings  under  those  sec- 
tions, an  appeal  jFrom  whidti  was  pending  in 
the  circuit  court  when  that  diarter  was  adopt- 
ed, were  not  interrupted  by  the  chauge  from 
charter  provisions  to  ordinances,  and  tliat  ap- 
peal can  thereafter  be  determined  by  the  court 
tbe  same  as  if  the  charter  bad  contained  an  ez- 
praia  antbwizatiw  to  enact  anch  ordinances 


and  they  had  been  enacted  by  Qie  oonndl  or 

voters. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ff  127,  128,  130-1^; 
Dec.  IHg.  «=»48.] 

In  Banc;  ^peal  from  Olrcnlt  Oonrt  Bfnlt- 
ndmah  Oounty ;  Geo.  N,  Davis,  JndgOu 

Proceedings  by  the  City  of  PMtland  against 
H.  R.  Blue  and  others  (or  the  reassessment 
of  lands  for  the  constructicm  of  a  sewer.  On 
appeal  to  the  circuit  court,  Judgmoit  was 
rendered  confirming  the  reassessmmt  and 
the  defendants  appeaL  Affirmed. 

In  1903  the  Legislature  enacted  a  charter 
for  the  dty  of  Portland,  Special  Laws  1903, 
p.  3.  The  charter  provides  by  the  terms  <tf 
section  400  that  whoiever  an  assessment  for 
the  construction  of  a  sewer  has  been  set 
aside,  or  when  the  council  shall  be  in  doubt 
as  to  the  validity  of  such  assessment  the 
council  may  by  ordinance  make  a  reassess- 
ment upon  the  land  benefited  by  the  Improve* 
ment;  the  council  is  required  to  declare  by 
resolution  the  district  that  will  be  benefited 
by  the  improvement  for  whldi  the  reassess- 
ment is  made,  and  to  direct  the  auditor  or 
the  city  engineer  to  prepare  a  preliminary 
assessment;  upon  the  passage  of  such  reso- 
lution the  auditor  shall  give  notice  that  such 
assessment  is  <m  file  in  his  office  and  the 
time  at  which  the  council  will  hear  and  con- 
sider objections ;  the  auditor  is  also  required 
to  mail  a  notice  to  each  property  owner; 
the  property  owners  are  afforded  an  oppor- 
tunity to  file  objections  to  such  assessment; 
after  hearing  and  determining  all  objections 
the  conncil  is  empowered  to  pass  the  reas- 
sessment ordinance,  whereupon  the  assess- 
ment shall  be  entered  in  the  docket  of  dty 
liens  and  Is  enforced  and  collected  In  the 
same  maimer  as  other  assessments  for  local 
improvements. 

So  far  as  material  herein  section  401  reads 
thus: 

"Any  person  who  has  filed  obJecUons  to  such 
new  assessment  or  reassessment,  which  have  not 
been  satisfied  by  the  amendments  made  by  the 
council,  may  appeal  to  the  circuit  court  of  the 
state  of  Oregon  for  the  county  of  Multnomah 
from  the  assessment  against  any  property  own- 
ed by  him,  or  in  which  he  has  an  interest  An 
appeal  shall  be  taken  by  serving  notice  of  ap- 
peal, within  twenty  daya  from  the  passage  oC 
the  ordinance  adopting  the  asseseoneuts  as 
amended,  upon  the  mayor,  auditor,  or  city  at- 
torney, and  filing  the  same,  with  the  proof  ot 
service,  together  With  an  undertaking  with  one 
or  more  sureties,  who  shall  have  the  qualifica- 
tions of  suireties  on  appeal  from  the  circuit 
court  to  the  Supreme  Court  and,  if  excepted 
to,  shall  justi&  in  like  manner,  conditioned  that 
such  appellant  will  pay  all  costs  and  dlsburse- 
raeots  that  may  be  awarded  against  him  on  ap- 
peal, not  exceeding  fSOO.  •  *  •  Any  num- 
ber of  persons  may  join  in  such  appeal,  and  the 
only  question  to  be  determined  therein  shall 
be  the  amount  of  special  benefits  equitably  to 
be  assessed  against  the  property  of  each  person 
joining  in  said  appeal.  The  jury  shall  view  the 
property  assessed,  and  its  verdict  shall  be  a 
final  snd  condtiRive  determination  of  the  ques- 
tion. •  •  •  The  city  shall  be  considered  the 
plaintiff,  and  such  eiq>eal  shall  be  conducted  and 
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be  heard  and  determined,  u  far  aa  practicable, 
in  the  same  manner  as  an  action  at  law." 

In  1906  the  state  Gonstltatlink  was  so 
amended  as  to  grant  to  the  legal  votera  of 
munldpallttea  the  power  to  enact  and 
thdr  charters.  Sectlcm  2,  art.  IL  And 
at  the  same  time  a  further  amendment  was 
ad<vted  extending  the  Initiative  and  referen- 
dum to  mnidctpBl  legislation.  Section  la, 
art  4.  Acting  nnder  the  authority  of  the 
constitutional  amendments  the  electors  of 
Portland,  on  May  3, 1013,  adopted  an  amend- 
ed charter  providing  for  a  commission  form 
of  mnnicUwI  government,  which  became  ef- 
fective July  1  of  that  year.  The  new  or 
amended  charter  declares  In  section  284  that 
so  much  of  "sections  362  to  421  Inclusive  of 
the  charter  of  1903  as  is  not  inconsistent 
with  the  provisions  <^  this  cliarter  shall  re- 
main In  full  force  and  effect  as  ordinances 
only  subject  to  repeal  and  amendment,  and  to 
the  enactment  of  new  legislation  by  the  coun- 
cil in  the  manner  and  subject  to  the  restric- 
tions in  this  section  provided  upon  the  sub 
Ject  of  Improvements  of  whatever  nature  to 
be  paid  for  by  local  assessment"  Considered 
as  ordinances  sections  400  and  401  have  not 
been  amended  or  repealed  since  May  8,  1013. 

The  common  coundl  of  the  dty  of  Portland 
on  November  11,  1911,  passed  an  ordinance 
Tcassesslng  the  property  of  defendants  for  the 
construction  of  a  system  of  sewers  known  as 
Riverside  sewer  district,  and  on  the  following 
day  the  ordinance  was  signed  by  the  mayor. 
The  defendants  on  December  1, 1911,  appeal- 
ed from  the  assessment  ordinance  by  filing  a 
notice  of  appeal  together  with  an  undertaking 
In  the  circuit  court.  After  a  trial  In  the  (At- 
CDlt  court  a  Judgment  was  entered  sustaining 
the  assessment,  but  thereafter  a  motion  for  & 
new  trial  was  granted.  The  cause  came  on 
for  trial  a  second  time  on  March  30,  1914, 
and  a  judgment  was  again  obtained  confirm- 
ing the  reassessment,  whereupon  the  defmd- 
ants  appealed. 

Balph  B.  Dunlway,  of  Portland,  for  appel- 
lants. L.  B.  Latonrette  and  It.  W.  Montague, 
both  of  Portland  (W.  P.  La  Roche,  of  Port- 
land, on  the  brief),  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Immediately  after  counsel  made 
their  opening  statements  to  the  jury  at  the 
second  trial  the  defendants  objected  to  the 
introduction  of  any  evidence  and  moved  that 
the  cause  be  dismissed  for  the  reason  that 
sections  400  and  401  of  the  charter  of  the 
dty  of  Portland,  nnder  which  the  appeal  had 
been  taken,  and  by  virtue  of  which  the  trial 
was  being  held,  were  repealed  by  the  adop- 
tton  ot  the  commission  diarter  on  May  3, 
1913,  and  there  was  bo  longer  any  statute 
nnder  which  to  proceed  In  the  trtal  of  that 
ca8&  It  wlU  be  borne  In  mind  that  the  reas- 
sessment ma  made  by  the  ooacil,  and  the 
appeal  taken  by  tbA  defoidanta,  while  the 
1908  charter  was  In  effect  and  before  the 
adoption  of  tile  1018  diftrter,  and  that  the 


final  trial  in  the  drcult  court  occurred  in 
1014. 

The  contention  of  defendants  prooeeda  upon 
the  theory  that  an  ordinance  to  be  valid 
most  be  referable  to  a  power  expreesed  In 
the  charter;  that  sections  400  and  401  in 
their  <dianictex  aa  ordinances  are  not  sup- 
ported by  any  pow^  contained  in  the  1913 
charter  permitting  a  reassessment,  and  that 
therefore  the  ordinances  are  vcAd  because 
without  charter  authority ;  that  the  appeal 
from  the  reassessment  ordinance  while  sec- 
tion 401  existed  as  a  part  of  the  dty  charter 
had  the  effect  of  suspending,  staying,  and 
vacating  the  reassessment  ordinance,  thus 
leaving  the  assessment  proceeding  incomplete 
and  ineffective;  that  the  1913  charter  hav- 
ing r^ealed  the  1903  charter  and  the  former 
Instrument  containing  no  power  to  reassess, 
such  repeal  before  a  consummation  of  the 
assessment  proceeding  by  a  trial  in  the  cir- 
cuit court,  deprived  the  court  of  jurisdlctltai 
to  proceed,  destroyed  the  right  to  recover  aa 
well  as  the  <AUgation  to  pay,  and  left  the  as- 
sessment proceedings  exactly  as  they  would 
be  if  the  power  to  reassess  had  never  existed 
at  any  time. 

[1.2]  Ai^Iylng  the  rule  announced  in  the 
kindred  case  of  Boberteon  v.  Portland,  140 
Pac.  545,  sections  400  and  401  have  the  sanc- 
tion of  charter  authority  because  they  are 
directly  referable  to  the  charter  of  1013, 
which  instrumwt  by  the  force  of  Its  own 
terms  re-enacts  sections  400  and  401  as  ordi- 
nances, thus  ^vlng  to  the  ordinances  not 
only  the  requisite  authority^  but  also  the  ex- 
press indorsement  of  a  charter.  Although 
sections  400  and  401  were  changed  from  char- 
ter provisions  to  ordinances,  nevertheless, 
the  change  was  wrought  by  a  charter;  and 
while  there  was  a  change  In  the  nature  of  the 
sections  still  the  continuity  of  their  existence 
was  not  interrupted,  and  consequently  no 
break  occurred  in  the  reassessment  proceed- 
ings. Roishaw  T.  iMA  County,  4S  Or.  626, 
89  Pac.  147;  State  v.  McGlnnIs,  66  Or.  163, 
108  Pac  132 ;  Bayless  v.  Douglas  Connty,  57 
Or.  301,  111  Paa  384;  State  t.  Scfaluer,  59 
Or.  18,  116  Pac.  1057;  Woodbura  v.  ApIIn, 
64  Or.  610, 131  Pac.  616;  Rosa  v.  Bandon,  71 
Or.  610,  142  Pac.  8^.  There  has  not  been 
any  amendment  or  repeal  of  sections  400  and 
401  since  May  3,  1013,  but  they  are  in  the 
exact  form  in  which  they  appeared  when 
their  adc^lon  as  ordinances  was  brought 
about  by  the  1918  charter ;  end  having  the 
sanction  and  support  of  a  charter  the  reas- 
sessment sections,  even  though  they  are  now 
ordinances,  ate  effective  to  the  same  extent 
and  in  the  same  degree  as  though  the  chaiv 
ter  had  contained  an  express  power  couched 
in  appropriate  language  permitting  the  enact- 
ment of  Ute  ordinances,  and  the  coundl  or 
le^'Rl  voters  had  thereafter  and  In  a  separate 
proceeding  passed  each  ordinances.  The 
oomidl  had  authority  to  pass  a  reassess- 
ment ordinance  before  the  adoption  of  the 
1913  charter,  and  that  body  still  has  the 
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same  rl^t  The  power  to  make  local  Im- 
provemrats  and  levy  assessments  was  not 
destr<ved  or  rellnqnislied  when  the  1013 
charter  became  effective.  The  judgment  of 
the  drcnlt  court  was  an  exact  conQrmatlon 
of  the  reassessment  as  made  by  the  council, 
and  the  defendants  cannot  KroiA  the  jreas- 
sessment 
The  judgment  Is  affirmed. 

BDBNETT,  3.,  did  not  sit 


UcADAUS  T.  STATE.    (No.  815.) 
(Sapreme  Court  of  Wyoming.   Jane  22,  1916.) 

1.  Labcent  «=»57—Etideiicb  — Felonious 
Intent. 

In  a  prosecntioD  for  larceny  of  borsra,  evi- 
dence held  Bufficient  to  sustam  a  finding  of 
felonious  intent. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  8f  150,  151;  Dec.  Dig.  «=:»S7.1 

2.  Labcent  -Evidence— Owner's  Non- 
consent. 

In  a  pnwecntiMi  for  larceny,  it  is  not  es- 
sential that  the  fact  that  tbe  property  was 
taken  without  the  owner's  consent  must  be 
proved  by  direct  evidence  of  the  owner. 

[Ed.   Note.~For  other  cases,   see  Larceny, 
Cent.  Dig.  fi|  153,  162;  Dec.  Dig.  «=»e2.] 
8.  Cjuminal  Law  «=s>1088— Appeal  ano  Ea- 

BOB— BlXCEETZOHS. 

In  a  criminal  ca8&  to  entitle  an  exception, 
as  to  giving  or  refusing  instructloo,  to  con- 
sideration, the  instmction  and  exception  must 
be  carried  directly,  and -not  by  way  of  recital 
in  tlie  motitn  for  new  trial,  into  the  UU  of 
exceptions. 

[Ed.  Note.— For .  other  cases,  see  Criminal 
Law.  Out.  Die.  U  2676.  5746-27.^1,  2757,  2766, 
27S2-2802.  28U»:  Dec.  Dig.  «=9l6S8.] 

Error  to  IMstriet  Court,  Weston  County; 
Carroll  II.  Tanuelee,  Judge. 

William  McAdams  was  convicted  of  lar* 
ceny,  and  he  brings  error.  Affirmed. 

Alien  G.  Fisher  and  William  P.  Rooney, 
both  of  Chadron,  Neb.,  for  plalntUF  In  error. 
D.  A.  Preston,  Atty.  Gen.,  for  the  State. 

SCOTT,  J.  William  McAdams,  who  was 
defendant  b^ow,  was  charged  and  convicted 
of  the  crime  of  the  larceny  of  two  horses,  of 
value,  and  which  the  jury  found  to  be  of  the 
value  of  $40,  the  personal  property  of  Eliza- 
beth Thompson,  and  brings  error. 

[1]  1.  It  is  contended  that  the  evidence  is 
insuffldeiit  to  support  the  verdict,  and  that 
tbe  court  erred  in  overruling  def^dant's  mo> 
tlon  for  a  directed  verdict  In  support  of 
this  contention.  It  is  argued  that  the  evidence 
upon  which  the  state  relied  for  a  conviction, 
in  so  far  as  any  material  fact  or  essential 
ingredient  of  the  crime  charged  is  concerned, 
consisted  of  the  uncorroborated  testimony  of 
an  accomplice. 

Tbe  evidence  of  Yemlngton,  the  claimed  ac- 
complice, was  to  the  effect  that  early  In  Oc- 
tober, 1913,  he  and  the  defendant,  met  in 
Newcastle,  Wyo.,  and  bad  several  conversa- 
tions about  steallns  live  stock,  and  that  he 


(Yemlngtpn)  told  him  of  an  opportunity  to 
steal  some  lire  stock  In  tbe  vicinity  of  his 
ranch ;  that  Temington  communicated  the 
substance  of  these  conversations  to  the  sher- 
iff, and  the  evidence  of  the  latter  and  other 
witnesses  is  to  the  effect  that  he  was  advised 
by  the  sheriff  to  go  ahead  and  try  and  catch 
McAdams  in  the  theft  of  live  stock ;  that  In 
the  afternoon  of  October  7th  they  left  New- 
castle and  went  about  18  or  19  miles  south  to 
Temlngton's  homestead.  In  AVeston  county, 
Wyo.,  where  he  was  then  and  had  been  liv- 
ing for  S  years  prior  thereto.  According  to 
the  testimony  of  Teraingtm,  the  next  room- 
ing (that  Is  to  say,  on  October  Sth)  they  went 
out  on  the  open  range  and  In  Weston  county, 
state  of  Wyoming,  rounded  up  some  mares, 
among  which  were  two  bearing  the  Ship- 
wheel  brand,  and  which  mares  were  followed 
by  two  unbranded  colts  which  were  owned  by 
Mrs.  Elizabeth  Thompson,  and  separated  the 
mares  from  the  colts,  took  the  latter  and 
drove  them  Into  Y^iugton's  corral  and  par- 
tially balterbroke  them,  and  on  October  9tb, 
took  them  south  as  far  as  Cheyenne  river  and 
crossed  the  river  and  put  them  In  a  pasture 
belc^glng  to  one  Zerbst  TemlngtOD  sa^ 
that  from  this  point  he  returned  to  New- 
castle, leaving  the  colts  In  the  possession  of 
defendant  and  Zerbst,  and  in  the  latter's  pas- 
ture, and  told  the  sheriff  of  what  had  occur- 
red. He  also  testlQed  that  Mrs.  Thompscm 
was  at  his  ranch  on  the  13th  of  October  with 
the  sbeiiff,  makliig  Inquiry  as  to  where  tbe 
colts  were. 

Tbe  defendant  testified  that  tbe  mares  and 
colts  were  in  Yonlngtui's  corral  at  the  time 
that  they  reached  the  ranch,  when  they  went 
out  teom  Newcastle;  that  tbe  mares  were 
branded  wltb  the  Shi^Twbe^  brand,  and  tbat 
Yemlngton  ttdd  blm  he  owned  the  mares; 
that  he  bought  the  colts  fn»n  Yanlngton  In 
good  faith  for  and  upon  an  agreed  prio^  part 
of  which  be  bad  paid  Yeming;t<m  before  lear- 
Ittg  Newcastle ;  tbat  be  went  out  to  Temlng- 
ton's place  to  take  a  look  at  tbe  colts  before 
he  finally  dosed  tbe  deal ;  tbat  Oiey  were  to 
be  delivered  ac  Zerbst's  ranch,  and  tiHat  they 
were  satisfhctory,  and  he  purchased  them, 
and  tbat  be  helped  Yeming^nn  to  lead  and 
drive  the  colts  to  Zerbst's  ranch  and  put 
them  in  tbe  latter's  pasture. 

The  witness  Sabln  was  sworn  as  a  witness, 
and  testified  on  behalf  of  tbe  state  that  aft- 
erward, and  in  October,  he  was  at  Zerbat^s 
ranch,  when  defendant  and  Zetbat  ran  in 
about  eight  head  of  colts  and  branded  them, 
and  In  which  branding  be  assisted,  and  tbat 
three  of  the  colts  were  branded  with  a  "fleur 
de  Us,"  and  at  the  time  of  such  brandlug  de- 
fendant told  him  be  got  them  on  South  Bea- 
ver. 

Tbe  witness  Quick  testified  tbat  he  was 
tbe  deputy  dierlff,  and  that  be  saw  the  colts 
lu  Zerbst's  pasture,  and  that  they  bad  been 
freshly  branded,  and  he  helped  to  bring  them 
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from  the  pMtore  to  NewcasUe,  when  thej* 
were  placed  In  Harlow's  bam. 

Mack  Barb»  testified  that  be  was  In  tbe 
emiAoy  ot  EUsabeOi  TbompaoD  during  Au- 
gnat,  September  and  Octobor,  1913,  In  riding 
tbe  range,  and  Identified  the  oolts  and  mares, 
which  had  In  the  meantime  been  bvoof^t  In 
from  the  range  as  the  xwoperty  of  Mrs. 
Thompson,  for  wbMn  he  had  rode  Ute  raogfe 

The  sheriff  testified  that  .he  went  to 
Zerbst'B  nuKdi  accompanied  by  tlie  witawss 
Quick,  who  was  his  d^ty,  and  he  inquired 
of  Zerbst  and  def <^dant,  who  were  both  at 
the  former's  plaoe,  U  there  w«ce  any  oolts 
In  the  pasture;  and  both  answered  In  the 
negative,  whereupon  he  seardted  the  pasture, 
found  tbe  colts  In  controversy,  broni^  tbem 
up  ttom  the  pasture^  and  Inquliced  ot  both  de- 
fendant and  Zerbst  If  th^  owned  Qiem,  and 
tibey  both  answered,  "No." 

After  the  state  rested  Its  case,  the  defend- 
ant filed  blfl  mottm  for  a  directed  v^idlct, 
which  the  court  overruled. 

The  defmduit  testified: 

That  he  met  Teminston  at  Newcastle  a  few 
days  before  the  date  of  the  alleged  theft  for 
the  first  time,  and  that  Temlngton  told  bltn 
he  was  hard  np  and  needed  money,  and  that 
he  (YemingtOD)  said  he  bad  some  colts  at  his 
ranch  that  he  would  like  to  sell  to  him,  and 
that  he  paid  Temlngton  down  on  the  pur- 
chase pnce;  that  he  was  in  Newcastle  from 
October  Ist  to  October  8th,  and  on  the  last 
day  they  went  out  together  to  Temington's 
ranch  and  took  a  look  at  the  colts,  and  ako  at 
that  time  saw  the  Sliipwheel  brand  on  the 
mares.  "I  supposed  the  colts  were  his ;  he 
told  me  tbey  were,  and  said  to  me,  'I  have  a 

Serfeqt  right  to  sell  them:'  and  he  helped  to 
eliver  them  over  to  Dick  Zerbst'B  pasture." 

He  further  testified: 

That  a  short  time  after  he  paid  Yemington 
the  balance  of  $45  for  tbe  colts,  and  ttiat  he 
branded  tbe  colts,  but  had  no  recorded  brand, 
and,  when  inquired  of  on  cross-examination 
what  brand  he  used,  he  answered  :  "I  am  liable 
to  use  any  of  them ;  that  is,  any  brand  that  is 
not  recorded."  That  he  branded  the  colts  in 
what  tbe  other  witnesses  denominated  a  flenr 
de  lis  brand,  and  was  intending  to  get  that 
brand  recorded. 

He  further  testified  that  Mr.  Quick  was 
present  when  the  sherlif  placed  defendant 
under  arrest,  and  that  Mr.  Zerfost  and  the 
sheriff  went  down  Into  tbe  pasture  and 
brought  to  the  corral  defendant's  horse  and 
the  colts.  The  defendant  made  answer  to 
the  following  cross-questions  propounded  by 
tlie  state: 

"Q.  At  that  time  did  he  (meaning  the  ^eriff) 
ask  you  whether  they  were  your  horses  or  notV 
A.  xes,  air.  Q.  What  did  you  reply?  A.  I 
told  him  that  those,  that  they  were—thoae  sad- 
dle horses  were  mine,  but  those  colts  were  not ; 
but  ihey  loere  mine.  Q.  You  tried  to  put  one 
over  on  the  sheriff?  A.  I  jnst  wanted  to  see 
what  he  knew.  Q.  So  you  denied  the  owner- 
ship, however?  A.  I  did  to  him,  but  I  don't 
ieaj  it  now.   <^  You  dim't  deny  it  now?  A 

The  d^endant  Introduced  in  evldenoe  a 
csrtlfled  copy  of  die  record  of  the  ^pwheel 
brand  showing  Its  record  tm  September  10, 


6S1 

1807,  In  the  name  (rf  D.  W.  niompson,  of 
Newcastle,  Wyo.  Yemlngton,  <m  his  crose- 
exandnatlon,  d^iled  that  he  was  ever  paid 
any  mon^  tot  the  ealta,  or  that  he  had  at 
any  time  received  any  money  whatever  from 
the  defendant  Other  evidence  appears  In 
the  reowd,  but  we  think  enough  has  been 
referrod  to  for  tbe  purpose  of  disposing  ot 
the  case. 

It  is  argued  that  Yemlngton  was  an  ae- 
cmnpUee,  and  that  his  evidence  on  the  es- 
sential ingxedlents  of  tbe  crime  charged  are 
uncorroborated.  We  think  upon  tbe  record 
this  contention  cannot  be  sustained.  In  the 
first  place,  it  was  a  qoestiim  tor  the  Jury  to 
determine  from  the  evMcnce  whethw  Ymt- 
ingt<HQ  was  an  accomidlee  or  not,  and  the 
jury  were  so  Instructed.  He  claimed  to  have 
been  a  feigned  accomidice,  acting  in  good 
faith  under  the  lnstimctl<Mis  of  Qie  sheriff, 
and,  if  the  jury  so  found,  then  they  could 
rest  their  verdtet  upon  his  evidence  alone, 
provided  they  believed  he  told  the  truth  and 
bis  evidence  covered  the  whole  Issue  of  the 
case.  1  R.  G.  L.  Ifi9.  If,  on  the  other  hand, 
the  Jury  found  that  he  was  an  accomplice, 
then,  upon  the  record,  every  essential  fact 
was  either  admitted  by  the  defendant,  or  tbe 
evidence  of  Y^lngton  was  corroborated  by 
the  other  evidence  in  the  ceee.  The  denial 
of  tbe  colts  being  In  Zerbst's  pasture,  where 
he  tesUHed  that  he  had  placed  them,  and 
bis  denial  of  ownership  /when  confronted 
with  the  colts  ttearlng  a  fresh  brand,  which 
the  defendant  admittedly  placed  on  them, 
was  evidence  In  refutation  of  his  claim  of 
having  bought  them  from  Yemingtou  and 
was  sufficient,  together  with  other  evidence, 
to  carry  the  case  to  the  Jury  on  the  gnestion 
of  felonious  intent  to  derive  the  owner  of 
the  colts  of  his  or  her  pr<H>erty  at  the  time 
he  claims  to  have  bought  Uiem  from  Yem- 
ingtou. 

[2]  It  is  argued  that  the  Shipwheel  brand 
on  the  mares,  which  the  colts  were  following, 
having  been  recorded  In  1907  in  the  name  of 
D.  W.  Thompson,  and  so  shown  by  defend- 
ant, and  no  transfer  being  proved  by  the  rec- 
ord from  D.  W.  to  Elizabeth  Thompson,  there 
was  a  fatal  variance  in  the  proof  as  to  own- 
ership. Aside  from  the  brand  record,  and 
notwithstanding  the  failure  of  the  state  to 
produce  the  alleged  owner  as  a  witness,  and 
no  showing  having  been  made  of  inability  to 
procnre  her  attendance  aa  a  witness  to  testi- 
fy to  her  ownerAlp  and  nmconsent  to  the 
takhig  of  tbe  colts,  there  was  evidence  of 
ownership  of  the  colts  as  laid  in  tlie  Infor* 
matton  by  other  testimony.  It  Is  admitted  in 
argument  that  such  evidence  would  be  compe- 
tent if  a  showing  were  made  of  inability  to 
obt^n  the  presence  of  the  owner  as  a  witness 
at  the  trial,  and,  in  the  absence  of  sudi  show- 
li^  It  could  not  be  said  to  be  the  best  evi- 
dence whldi  the  case  afforded.  The  first  wit- 
ness who  was  questioned  as  to  ttie  ownerdiii;^ 
as  did  also  Barber,  another  witness  for  the 
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state,  withont  objection,  answered  that  tbe 
horsea  were  owned  by  Elizabeth  Thompson. 
The  (Ejection  here  ia  as  to  the  sofflclency, 
and  not  error  in  the  admission  of  the  erl- 
dwce,  and  which  was  not  specifically  pointed 
out  In  the  motl<ai'  for  a  new  trloL 

It  18  argued  that  aa  BUsabetti  Thompson, 
the  alleged  owner,  was  not  called  as  a  wit- 
ness to  prove  that  the  colts  were  taken  with- 
out her  consent,  there  was  a  failure  of  prooi 
on  that  question.  There  Is  some  e<mfllct  in 
the  decisions  on  the  question  aa  to  wfa^er, 
in  larceny,  this  essential  fact  must  be  proved 
by  direct  evidence  of  the  owner.  It  la  said 
in  Wigmore  on  Bvldenee,  at  section  2089, 
that  the  rnle  contended  for  originated  at  the 
suggestion  of  «nlnent  law  writers  in 
country  and  was  adopted  from  and  at  one 
time  obtained  In  England,  but  was  subse- 
quently repudiated  In  that  Jurisdiction,  "and 
that,  so  ftir  as  the  policy  it  Is  concerned, 
there  la  nothing  to  be  said  in  its  favor.  The 
defendant  Is  amply  protected  by  the  rule  of 
reasonable  doubt;  and  the  proposed  rule 
merely  adds  an  unnecessary  complication  and 
an  oi^Ttnnlty  for  contriving  a  verbal  trap 
for  the  Judge  In  his  instructions  to  the  Jury." 
It  seems,  however,  that  the  rule  gained  a 
foothold  in  tfalfl  country  and  continued  to  be 
followed  after  Its  repudiation  In  Elngland. 
The  question  has  been  directly  passed  upon 
and  the  rule  repudiated  in  cases  where  non- 
consent  of  the  owner  could  reasonably  be  In- 
ferred from  the  circumstances  shown  In  tbe 
evidence.  25  Cyc.  127;  FUson  v.  Terr,  11 
Okl.  351,  67  Pac.  473;  Palmer  v.  State,  70 
Neb.  136,  97  N.  W.  235 ;  Van  Syoc  v.  etate, 
a»  Neb.  520.  98  N.  W.  266 ;  Wlegrefe  v.  State, 
66  Neb.  23,  92  N.  W.  161 ;  People  v.  Wiggins, 
92  N.  Y.  656 ;  People  v.  Jacks,  76  Mich.  218, 
42  N.  W.  1134 ;  Wel«h  v.  State,  3  Tex.  App. 
422 ;  State  v.  Ireland,  9  Idaho,  686,  75  Pac. 
257 ;  State  v.  Wong  Quong,  27  Wash.  03,  67 
Pac.  355.  Other  cases  may  be  cited,  but  we 
deem  it  unnecessary.  The  foregoing  cases 
are  In  line  with  the  views  of  Dr.  Wigmore, 
and  In  our  Judgment  represent  the  better  rea- 
soning that  In  larceny,  where,  as  here,  the 
facta  In  evidence  warrant  the  reasonable  in- 
ference that  the  property  was  taken  without 
the  consent  of  the  owner,  a  conviction  will 
not  be  set  aside  for  want  of  direct  proof  of 
such  fact.  There  Is  no  evidence  that  Yemlng- 
ton  was  in  the  employ  of  tbe  owner,  or  that 
he  had  authority  fnm  the  owner  to  deliver 
or  sell  the  colts  to  defendant  or  to  the  taking 
ot  the  colts  by  the  latter  and  branding  them, 
and  defendant's  d^al  of  ownership  under 
the  drcumstances  as  shown  by  the  evidence, 
together  with  other  evidence,  would  support 
a  reasonable  Inference  and  finding  by  the 
jury  that  all  his  acts  with  reference  to  tak- 
ing and  branding  the  colts  were  without  the 
coiuent  of  the  owner.  We  are  further  of  the 
oi^nion  that  the  court  pn^rly  overruled  tbe 
motion  for  a  directed  verdict,  for,  at  the  time 


it  was  made,  there  was  sufficient  evidence  to 
go  to  the  Jury. 

[3]  The  defendant  contends  that  the  court 
erred  in  iti  refusal  to  give  certain  Instruc- 
tions requested  by  him  and  in  giving  certain 
InRtruetlons  over  his  <A>Jectlon.  The  instruc- 
tions given  or  refused  do  not  appear  In  Uie 
bill  of  exceptions,  except  by  recital  of  some 
of  them  In  Uie  motion  for  a  new  trial.  This 
being  a  criminal  case.  In  order  to  entitle  an 
uceptton  in  the  matter  of  giving  or  refusal 
to  give  an  instruction  to  coasideration,  the 
Instructlm  and  esceptlcm  must  be  carried 
directly  and  not  alone  by  way  of  iieeltal  in 
the  motion  for  a  new  trial  into  the  bill  of 
uoeptlcHiB.  Con^  Stat  1910,  |  6236;  Van 
Horn  T.  State,  6  Wya  SOI,  60B,  606,  40  Pac. 
964;  Stoner  v.  Man,  11  Wyo.  806^  72  Pae. 
193,  73  Pac.  548.  We  discover  no  prejudicial 
et-ror  in  the  record,  and  the  Judgment  ^11 
be  afflnned. 

AiQrmed. 

POTTEB,  a  J.,  and  BEARD,  J.,  concur. 


KTITCHBE  T.  POST  PRINTINa  CO.  et  al. 

(No.  796.) 

(Supreme  Court  of  Wyoming.   Jane  29,  1916.) 

1.  Libel  Ann  SLAHnsB  4=3100— Plkaozni^' 

Malice. 

An  averment  that  an  article  was  published 

maliciously  is  sufficient  to  admit  evidence  of 
express  malice,  if  proof  of  that  fact  upon  isBue 
joined  is  necessary. 

[Kd.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  §§  246-256,  258-272,  291. 
322.  323;  Dec.  Dig.  «=al00.] 

2.  Libel  aho   Slahdkb  tf=s»4B— Lzbkloub 

Publication— Pbiv  ileoe. 

The  conditional  privilege  of  criticizing  the 
conduct  of  a  public  ofiicer  is  founded  on  public 
policy,  and  applies  only  where  the  false  state- 
ment was  made  in  good  faith  and  without  mal- 
ice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  14^147;  Dec.  Dig.  «ss> 
48.] 

Elrror  to  District  Court,  Sl^idan  GDUiii7 ; 
Carroll  H.  Parmelee,  Judge 

On  petitlim  for  rehearing  Behearing  de- 
nied. 

For  former  <q^bn,  see  147  Pac.  617. 

Enterline  &  La  Flelche  and  Jas.  H.  Bur- 
gess, all  of  Sheridan,  for  plaintiff  in  error. 
Fred  B.  Blume  and  H.  N.  GotUieb,  both  at 
Sheridan,  for  defendants  In  error. 

BEARD,  J.  [11  Counsel  for  defeudanU  In 
error  have  filed  a  petition  for  a  rehearing  in 
this  case  in  which  it  is  urged  that  the  court 
erred  in  falling  to  decide  the  qu^tion  of 
pleading  malice;  that  the  decision  on  the 
question  of  privilege  is  indefinite  and  con- 
fusing ;  that  the  court  erred  in  holding  that 
DO  privilege  existed  or  exists  in  connection 
with  the  publication  complained  of ;  and  that 
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file  jodgnrant  of  tbe  conrt  is  oontnirr  to  law. 
In  tbe  opliil<m  banded  down  It  Is  stated: 

"For  the  purpose  of  determining  the  queations 
presented  by  the  denurrer,  all  matters  well 
pleaded  must  be  taken  as  admitted,  aad  for  that 
purpose  in  this  case  the  demurrer  admits  that 
plaiotiff  was  mayor  of  the  City  of  Sheridan; 
that  the  statemeata  contained  in  the  pnblishsd 
artide  wen  btoe.  and  were  ffublishcd  mBliGioas- 
ly." 

By  ttaat  statement  It  was  intended  to  tx- 
press  tbe  ofdnlon  of  the  court  that  tbe  allega- 
ticm  that  the  article  was  published  malicious- 
ly was  sufficient  to  admit  evidence  of  express 
maiice^  U  proof  of  tliat  f&ct  upon  proper  is- 
sue jotaied  is  neoesrary  to  entitle  plaintifl  to. 
maintain  the  action.  Viele  t.  Oray,  18.  How. 
Prac.  (S.  Y,}  6G9. 

[2]  Witb  refer^ce  to  tbe  question  of  prlT- 
ll^e,  if  we  did  not  make  our  meanbig  clear 
we  wlU  try  again.  It  Is  not  contended  that 
this  pnblieatiui  was  one  of  absolute  priv- 
ilege, but  Is  of  tbat  (dass  known  as  condi- 
tlMially  or  quallfledly  privileged.  Ttiat  is,  it 
bad  reference  to  the  acts  of  a  public  officer 
and  with  respect  to  his  official  conduct  In 
whlcb  tbe  public  was  interested.  Such  pub- 
Ucatlont  wben  false,  la  privileged  only  wben 
made  in  good  faith  and  without  matloa 

"Where  the  occasion  upon  which  the  words 
were  published  was  a  privileged  one,  the  ex- 
istence of  malice  shows  tbat  tbe  party  was 
not  acting  in  the  discharge  of  a  duty,  or  in  the 
exercise  of  a  right  which  the  law,  upon  grounds 
of  public  policy,  would  otherwise  presume  to 
have  been  the  fact  The  protection  which  the 
occasion  affords  is  founded  upon  the  Just  and 
rational  principle  that  one  who  is  not  a  volua- 
teer,  hut  whose  duty  or  right  it  becomes  to  dis- 
cuss or  speak  of  the  character  of  another,  is  not 
to  be  restrained  by  tbe  fear  of  ao  action  Cor 
defamation,  but  may  freely  declare  what  he 
honestiy  and  truly  beUeves.  The  law  presumes 
that  be  did  so,  and  np«n  that  presomptlon  ex- 
empts him  from  all  liability,  though  what  be 
said  was  unfounded  in  tact,  and  though  ibs 
effect  may  have  been  highly  detrimental;  but 
tbe  existence  of  malice  removes  this  presump- 
tion, and  places  him  npfin  the  footing  of  a  mis- 
ehieroos  and  maUcioua  defamer^'"  Vlele  t. 
Gray.  18  How.  Fraa  Qi.  T.)  600,  667. 

In  tbe  case  here  tbe  publication  is  directly 
alleged  to  have  been  made  malldoosly,  that 
iSf  without  Just  cause  or  excuse,  and  Is  en- 
tire incomdstent  with  iSia  contention  of 
counsel  that  the  petition  disdoses  that  the 
publlcatlMt  was  eonditloaaliy  prtvtl^ed. 
Tbe  publication  of  false  defamatory  matter, 
wboi  publlsfied  malidonsly,  is  not  privll^ed, 
OltliouKb  it  may  concern  tbe  conduct  of  a 
pttblle  officer  In  wUch  the  imbUO  is  Interest- 
ad;  and  that  is  what  we  undMStand  the  pe- 
tition In  this  case  to  allege^  We  are  not 
called  upon,  nor  would  It  be  proper,  In  deter- 
mining the  sufficiency  of  tbe  peUtion  to  state 
h  cause  of  action  to  decide  in  advance  ques- 
tions which  may  arise  in  the  farther  prog- 
ress of  the  case,  although  tti^  have  beoi  ably 
and  elaborate  discussed  in  counsel's  orig- 
inal brief;  and  that  Is  why  we  said  in  tbe 
opinion  that  we  did  not  feel  called  upon  to 
eitfer  npon  an  extended  discussion  of  tbe  law 


of  libeL  However,  we  may  say  that,  as  ad- 
vised at  present,  we  believe  t3w  niW  of  law 
Is  tiiat  where  telae  debmatory  matter  wUch 
is  actionable  per  se  Is  published  and  is  not 
privileged,  the  law  condudvely  presumes  it 
to  have  hem  published  moltdously;  but 
wben  it  is  made  to  appear  that  the  publiea- 
tlon  was  conditionally  privileged,  the  pre- 
sumption Is  that  It  was  published  In  good 
fslth,  snd  the  fact  that  it  was  published  was 
tslse  and  defamatory  would  not  alone  be 
sufficient  proof  of  malice.  .  And  in  such  case, 
to  be  entitled  to  recover,  Qie  plaintiff  must  go 
further  and  prove  that  it  was  pubHshed  mall- 
donsly;  or,  to  state  It  otherwise,  he  must 
remove  tbe  presumption  of  tbe  good  faith  of 
the  publishear.  What  we  held,  and  to  which 
we  adhere,  is  that  the  pnbUidied  artl<de,  as 
we  understand  it,  and  as  we  believe  It  would 
be  understood  by  readers  generally,  aocnsed 
plaintiff  with  such  misconduct  in  office  as  to 
tend  to  disgrace  him  and  bring  him  into  dis- 
r^mte  in  tlie  cnnmnnlty*  and  therefore,  if 
It  waa  fblse  and  was  published  maUdoi^, 
as  alleged,  it  was  libelous.  We  adhere  to  the 
conclusion  stated  in  the  i^tuion  that  the  lan- 
guage of  tbe  article  Is  fairly  and  reasonably 
susceptible  at  the  meaning  we  attributed  to 
It,  and  that  the  petition  states  a  cause  ot 
action. 
Behearlng  doiled. 

POTTEB,  a  J.,  and  SCOTT,  X,  concnr. 


DS  FRBITA8  et  uz.  v.  TOWN  OF  SUISUN. 
(Sao.  2166.) 

<8apzeme  Oonrt  of  Califomia.  May  28.  l&lfi;) 

1.  'WA-nsas  ANO  Wateb  Coitbsks  «s»107— Dv- 
VEBsioN  of  Undebobound  WAXsn— Mkas- 
UBE  OF  Damages. 

The  measure  of  damages  for  the  diversion 
of  nndergroand  water  sopplying  springs  on 
pUintilTs  land  was  the  diSerenos  b^ecn  the 
value  of  the  land  before  the  diveraion  and  its 
value  after  the  diversion,  determined  by  its 
actual  market  value,  as  to  which  net  revenue 
mi^t  be  considered,  bat  would  not  generally 
■furnish  a  coaclosive  measure  of  value. , 
_[Ed.  Note.— For  other  casesi  sea  Waters  and 
Water  Courses,  Cent.  Dig.  St  116,  117;  Dec. 
Dig.  «=»107.] 

2.  Evidence  <3=»113— TALtn  or  LAI^^-^IIr- 
coHE  Aa  Basis. 

la  an  action  for  damages  for  the  diversiun 
of  underground  waters  supplying  springs  on 
plaintiff's  land,  tbe  admission  of  evidence  as  to 
the  value  of  the  land,  based  on  its  gross  income 
capitalized,  less  one-half  for  expenditures,  was 
error,  since  neither  gross  nor  net  revenue  capi- 
talized afforded  a  proper  basis  from  an  esti- 
mate of  the  actual  market  value. 

[Ed.  Kote. — For  other  cases,  see  Evidence. 
Cent  Dig.  H  269-296;  Dec.  Dig.  «aBll3.J 

3.  evidekcb  ^»s4s  — expkbt  tesmont  — 
Vai.ce. 

A  witness  who  had  seen  and  examined  tbe 
land,  who  knew  something  of  its  character  and 
condition,  or  of  the  market  values  of  land  in 
the  vicinity,  if  such  values  have  been  esbablish- 
ed,  or-  the  values  of  land  similarly  situated, 
might  give  his  opinion  as  to  the  value  of  tbe 
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land  with  and  irlthoot  undergrcrnnd  water  aop- 
plyiiMt  ft  MVtiag. 

[Ed.  Note.— For  other  case*,  see  Erideiiee. 
CcDt.  Dig.  H  2356^2358;  Dec.  Dig.  «=>54al 

4.  Evidence  «=>572— Exfebt  TEamiONT  — 
Weight. 

The  weight  of  the  testimoDj  of  expert  wit- 
BCMCs  as  to  the  valae  of  land  before  and  after 
the  dlTMvioD  of  ondergronnd  spring  water  dc- 
Ifends  on  the  Icnowledge  he  shows  In  his  an- 
swers to  the  preliminary  questions  and  on 
cross-examinaticm. 

[Ed.  Motfc— For  other  cases,  see  Evidence.. 
Cant  DfK.  II  23^(-^398;  Dee;  Dig-  4=9072.1 

5.  EVIDBlfCE  ^=9547  — EXPEBT  WimSBSBS  — 

SbuioirATion. 

An  expert  witness  should  not  be  asked  re- 
garding specific  focts  in  his  examination  in 

[Ed.  Note.— For  other  cases,  see  Eridenee, 
Gent  Dig.  |  28M;  Dea  Dig.  «=>647.] 

O.  Appeal  ahd  Ebbob  «=>1050— Haemijmb 
Bbeob— Adhissioh  or  EvioBncE. 

In  au  action  for  danUKes  for  the  diversion 
of  nnderground  water  supplying  springs  on 
plaintitTs  land,  whCTe  the  evidence  as  to  its 
value  was  uasatisfBctory,  error  in  the  admis- 
sion of  evidence  as  to  its  Taloe,  baaed  upon  the 
gross  or  net  rerenne  from  the  land,  was  preju- 
dicial. 

[Ed.  Xote,>-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069.  41^-4157. 
4106;  Dec  Dig.  «B»106a} 

Department  1.  Appeal  from  Superior 
Court  Solano  County ;  A.  J.  Buckles,  Judge. 

Action  by  Joseph  L.  de  Freltas  and  wife 
against  the  Town  of  Sulsun.  Judgment  for 
plaintiffs,  motion  for  new  trial  denied,  and 
defendant  appeals.  Jadgment  and  order  re- 
versed, 

T.  T.  G.  Gregory  and  C.  J.  Cfoodell,  both  of 
San  Francisco  <Tbeodore  W.  Chester,  of  Sac- 
ramento, of  GounseU.  for  aivellant  Frank 
L.  Coomba  and  B.  8.  Bell,  both  ot  Naptit  ^ot 
respondMits. 

SHAW.  J.  The  defendant  appeals  from 
the  Judgment  and  also  from  an  order  doiy- 
tog  Its  motion  for  a  new  triaL 

The  aimplalnt  alleges  that  plaintiff  Joseph 
de  Freitas  is  the  owner  in  fee  of  60  acres  of 
land  in  which  Marlanna  de  Freltas  has  a  life 
interest;  that  Joseph  Is  in  possession  under 
lease  ffom  Marlanna;  that  the  defendant  la 
the  owner  of  an  adjoining  tract  of  land  con- 
taining 171  acres;  that  upon  the  plalDtiCTs' 
land  there  were  springs  the  waters  of  which, 
for  more  than  30  years  past,  plaintiffs  have 
used  to  irrigate  their  said  land;  that  in  the 
year  1908  the  defendant  dug  a  tunnel  on  its 
land  near  the  plalntiflB'  line  for  the  purpose 
of  obtaining  water  therefrom;  tbat  by  said 
tunnel  it  diverted  the  underground  water 
supplying  plaintiffs*  springs  and  caused  the 
same  to  become  dry,  thereby  depriving  plain- 
tiffs of  water  belonging  to  their  land,  to 
their  damage  in  the  snm  of  $10,000.  The 
defendant  answered,  denying  the  allegations 
of  the  complaint.  There  was  a  trial  by  Jury, 
resulting  In  a  verdict  in  favor  of  "the  plain- 
tiff" In  the  sum  of  94,000.  The  court  there- 


apm  entered  Judgment  Id  CaTor  of  JomiA  L. 
de  Freltas  against  the  defendant  for  saJd 
sum. 

It  Is  daimed  tliat  Uie  eridokoe  does  not 
sustain  Oie  auction  that  the  tnnnel  dug  by 
the  defendant  Intercepted  the  wat«'  sources 
supplying  the  plaintiffs'  sprlnga  The  evi- 
dence on  tilts  point  Is  not  satisfactorr,  bat 
we  cannot  say  that  It  Is  insufficient  to  war- 
rant the  conclustott  that  the  defendant's  tun- 
nel interested  the  flow  to  i^alntlff^  sprin^i 
and  diverted  the  water  thereof  from  plain- 
tiffs' land.  We  cannot  disturb  the  Terdiet 
on  tliat  account 

[1,2]  We  think  tiie  court  below  erred  In 
overruling  defendant's  objections  to  hypothet- 
ical questions  put  to  the  witness  Gordon  re- 
garding the  value  of  the  land  In  question  and 
the  damages  sought  by  the  plaintiffs  and  in 
refusing  to  strike  out  his  answers.  Hie 
measure  of  damages  caused  by  the  diversion 
of  water  from  plaintiffs'  springs  would  be  tiie 
difference  between  the  value  of  plaintiffs' 
land  before  the  diverrion  complained  of  and 
Its  value  If  it  were  permanently  deprived  of 
the  water  so  diverted.  The  witness  Gordon 
was  produced  to  give  evidence  upon  this  sub- 
ject. He  stated  that  he  was.  a  farmer  and 
fruit  grower,  and  that  he  had  seen  the  plain- 
tiffs' land  a  few  days  before  the  trial,  but 
had  not  examined  it  with  any  view  to  esti- 
mating its  value;  that  he  owned  some  land 
and  was  acquainted  with  land  values  In  the 
vicinity  and  with  the  market  values  of  the 
class  of  land  sucb  as  that  of  the  plaintiffs'. 
Thereupon  the  i^aintiffB'  coonsel  put  Co  him 
a  hypothetical  question,  in  substance  as  fol- 
lows: 

"Conceding  that  the  town  of  Snisnn  dug  the 
tunnel  and  struck  the  main  flow  of  watar  at 
the  end  of  the  tunnel  about  the  8th  of  Septem- 
ber, 10(^;  that  prior  to  tbat  date  tha%  were 
sprinfn  on  plaintiffs'  land  the  waters  of  wbidi 
the  plaintiEf  bad  used  to  irrigate  a  part  of  the 
land;  tbat  by  reason  of  such  irrigation,  Mr. 
Freitas  could  and  did  cultivate  straw  berries, 
blackberries,  raspberries,  and  vegetables  on  that 
part  of  said  land ;  that  Mr.  Freitas  took  off 
aad  received  therefrom  a  gross  income  of  $1,200 
a  year,  average,  and  from  the  unirrigated  por- 
tions thereof  a  gross  average  income  of  $60O, 
and  taking  into  consIderatioD  that  this  was  out- 
side of  the  qu«tion  of  having  a  living  from  tiie 
place,  using  what  was  there — now,  under  these 
circumstances,  what  would  have  been,  in  your 
estimation,  the  value  of  that  whole  piece  of 
property,  the  SO  acres,  giving  the  value  of  the 
irrigated  and  the  anirrigated  ground  sepa- 
rately r 

To  this  the  witness  answered : 

"Welt,  from  grounds  that  produced  a  gross 
income  of  $1,200  a  year  I  should  say  from 
$8,000  to  $10,000;  the  balance  producing  a 
gross  income  of  $600  I  should  say  It  would  be 
worth  from  $4,000  to  $5,000." 

The  witness  was  then  asked  what  the  dam*- 
age  would  be  to  the  land  if  the  town  tunnel 
had  dried  up  the  springs  formerly  supplying 
Freitas*  land,  and  permanently  deprived  It  of 
the  use  of  all  that  water  for  irrigating  pur- 
poses, whereby  the  gross  annual  income  of 
that  irrigated  land  had  been  reduced  to  ^00. 
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The  witness  answeved  that  ttie  loss  would  be 
from  96,000  to  98,000.  On  cross-ezamlnatlOD 
the  wltnesB  stated  ttiat  he  based  his  estt- 
mates  of  value  on  gross  Income,  deducting 
QDe>half  for  ezpensea  of  pcodnction  and  al- 
lowing. 6  per  cenUun  tntorest  on  tbe  Invest- 
ment, In  other  words,  be  capitalized  the 
gnm  income  of  91,200,  less  one-halt  for  ex- 
pendltures.  He  also  testified  that  he  knew 
nothing  of  the  actoal  yield  of  the  land  or  of 
the  expense  of  growing,  harreetlng,  and  mar- 
keting the  crops  produced  from  it  The  de- 
fendant mored  to  strike  oat  all  On  testimony 
of  Gordim  as  to  ralne  and  damage  on  the 
ground  that  he  was  not  qualified  to  speak  as 
an  expert  on  the  value  of  the  Freltas  place. 
The  motion  was  denied. 

Tb»  facts  stated  in  the  goestlon  gave  no 
looper  basis  for  an  estlmata  of  TSlve.  Gross 
Income  does  not  determine  Talue.  It  ndght 
be  all  used  np  in  expenses,  in  which  case,  up- 
on the  theory  proposed,  the  land  would  be 
worthless,  although  Its  actual  market  value 
might  be  considerable.  The  witness  had  no 
knowledge  of  the  expenses  of  prodnctlai. 
His  allowance  of  one-half  was  purely  arbi- 
trary, and  then  was  no  evldmce  to  sostain 
it.  Other  evldenoe  produced  in  defense  tend- 
ed to  show  that  such  expense  was  tar  more 
than  one-half  of  the  gross  receipt  Moxe- 
oro-,  if  It  were  the  law  that  the  value  is  to 
be  ascertained  by  the  mere  capitaUzation  of 
the  nA  revenue,  the  evldenoe  should  be  otm* 
fined  to  proof  of  facta  showing  the  net  reve- 
nue. Tbit  being  ascertained,  the  nine  would 
not  be  a  auestton  for  an  eavert,  but  a  mere 
question  of  mathematics,  a  calcolatton  which 
the  court  should  make  or  direct  the  Jury  to 
make.  The  truth  Is  tbe  amount  of  actual  net 
revenue  does  not  determine  the  value  of  land 
in  every  case.  The  revmue  would  vary  ac- 
cording to  the  Industry,  skill,  and  wisdom 
ot  the  person  cultivating  the  land.  Its  net 
revenue,  assuming  reasonable  skill  in  cultiva- 
tiim  and  management,  would  be  the  criterion, 
so  far  as  that  element  alcme  is  concerned. 
But  other  ^ement^  sndb  as  the  state  of  the 
maAet,  the  demand  and  supidy  of  land  of 
the  character  in  aoestlon,  tlw  prospects  of  ad- 
vance^ and  perhaps  other  things,  would  ordi- 
narily affect  the  question  ot  value  and  fix  it 
at  a  sum  different  from  that  produced  by 
capltaUzaUon  of  net  revenu&  The  actual 
market  value  is  the  thing  to  be  determined, 
and  while  net  revenue  should  be  considered, 
it  does  not,  in  general,  furnish  a  conclusive 
measure  of  sucih  market  value.  In  the  pres- 
vat  case,  however,  the  questions,  both  as  to 
value  and  damage,  were  framed  upon  the  er- 
nmeous  theory  that  value  may  be  deterndned 
from  gross  revenue  alone,  and  neither  of 
them  should  have  been  flowed. 

[1]  It  should  not  be  difficult  to  prove  value 
and  damage  In  a  legal  manner  by  competent 
witnesses.  By  preliminary  questions  the  ex- 
ao}lner  should  elicit  the  facts  relating  to  the 
qnaliScatlons  of  the  witnesses;  for  example. 


that  he  has  seen  and  examined  the  land,  or 
that  be  knows  stnnediing  of  its  character  and 
condition,  or  the  market  values  of  land  in 
that  victoity,  if  sudi  values  have  been  estab- 
lidied,  or  the  values  of  land  similarly  situat- 
ed, and  the  like.  He  m^,  thereupon,  be  ask- 
ed to  give  his  <Kplnion  of  Us  respective  values 
with  and  without  the  use  of  the  water  in 
questimi.  From  such  eviduce  the  court  or 
Jury  can  estimate  the  amount  of  damage 
caused  by  the  deprivation  of  the  water,  if 
they  shall  find  that  there  Is  su<A  and  that  it 
Is  produced  by  defendants  tunnel. 

[4,  R]  The  w^ht  of  the  testimony  of  such 
witnesses  will,  of  course,  depend  upon  the 
knowledge  he  shows  In  Ids  answers  to  the 
preliminary  questions  and  on  cross-examina- 
tion. He  should  not  be  asked  regarding  spe- 
cific fticta  in  the  examination  In  chief.  The 
rules  controlling  such  examinations  are  well 
established.  See  C.  P.  R.  Ga  v.  Potrson,  35 
Oal.  262;  Clark  v.  WUlett.  35  Cal.  544. 

tl]  One  witness  for  plaintiff  testified  prop- 
erly to  the  value  of  the  land.  Tftking  the 
evidence  as  a  whole,  however.  It  was  not 
satlsfactoxy  on  this  subject,  and  we  cannot 
say  that  the  erroneous  admission  of  this  evi- 
dence did  not  affect  the  minds  of  the  Jury  in 
their  dellbcaratlons.  On  the  contrary,  we  be- 
lieve that  It  probably  did  infiuence  tbem. 
Under  these  circumstances  the  court  cannot 
say  that  the  error  was  without  pr^udice. 

The  judgment  and  order  are  reversed. 

We  concur:  AMGELLOTTI,  a  J. ; 
SLOSS,  J. 


In  re  TATES*  ESTATEL 
TATES  V.  KEYS  et  aU 
(S.  F.  6877.) 
(Supreme  Court  of  California.    May  27,  1915.) 

1.  PeBPETUITIES  <S=»7  —  SUSFENDZNG  POWKB 
OF  Alienation— Duration. 

Power  of  alienation  is  not  suspended  for 
a  loDger  period  than  the  lives  of  persons  in  be- 
ing, in  contravention  of  Civ.  Code,  g8  715,  716, 
by  a  bequest  to,  or  in  trust  for,  one,  to  be  paid 
to  him  on  arriving  at  a  certain  age. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Gent  Dig.  K  48.  54.  55:  DecDig.  «»7.3 

2.  WtLLB  4=»733— Vested  Leoaczu. 

A  bequest  to,  or  in  trust  for,  tme,  to  be 
paid  to  him  on  his  arriving  at  a  certain  age, 
is  a  vested  legacy. 

[Bd.  Note.— For  other  cases,  see  Wills,  Ceot. 
Dig.  M  1819-1846;  Dec.  Dig.  ^733.] 

3.  FEBFETurnas  Aocuuulations. 

While  tbe  direction  in  a  bequest  in  trust,, 
to  be  paid  with  interest  when  the  lef;atee  is  20' 
years  old,  is,  under  Civ.  Code  S§  723,  724,  void 
as  to  accumulation  beyond  tbe  legatee's  minor- 
ity, this  under  section  72S  results  merely  la  his 
being  estitied,  after  nujority,  to  receive  tbe 
income. 

[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent.  Dig.  jHi  67-73;  Dec  Dig.  «=»9.] 

4.  Wills  ^733— Legacies— Time  of  Pat- 

UNT. 

mioni^  a  bequest  in  trust  to  be  paid  whoi 

the  legatee  is  25  years  old  is  a  vested  legacy. 
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and  the  legatee  lias  a  dIspOMble  interest  In  the 
corpus,  be  is  not  entitled  to  have  It  paid  to  him 
OS  reacbinj;  his  majori^. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1819-1840;  Dec.  Di«.  4=»733.] 

Department  2.  Appeal  from  Superior 
Ckrart,  Citr  and  Connty  ot  San  Francisco ;  J. 
V.  Oofley,  Jndge. 

In  the  matter  of  the  estate  ot  Obarlea  M. 
Yates,  deceased.  From  a  decree  in  faror  ot 
Lizzie  Imogene  Keys  and  other  l^atees,  Ba- 
gnie  Adolirti  Tatea,  a  residoary  legatee*  ap- 
peals. Modified. 

Gerald  C.  Halsey,  of  San  Francisco  (Hal- 
sey  h.  Rlxford,  of  San  Frandseo,  of  counsel), 
for  apiwllant.  M.  W.  Mcintosh,  T.  A.  Per- 
kins, and  Stratton,  Kaufman  &  Torchiana, 
aU.  of  San  Francisco,  for  respondents. 

HENSHAW,  J.  By 'his  will  Charles  M. 
Yates  bequeathed  three  ^edflc  legadea  in 
the  following  language: 

**4th.  I  bequeath  to  Jessie  Mand  Stephena 
one  thonsand  dollara.  same  to  be  held  in  tmst 
and  the  principal  and  intweat  to  be  paid  to 
Bartlett  SteidieDs  when  he  arrives  at  the  age 
of  twen^-Sve  years. 

"Sth.  I  bequeath  to  Roscoe  Smith  of  Santa 
Clara,  Cal.,  one  thousand  dollars.  The  same 
to  be  paid  to  him  when  he  arrives  at  the  age  of 
twenty-five  years. 

"6th.  I  bequeath  to  Ruth  Keys  of  Santa 
Clara,  Cal..  the  sum  of  five  thousand  dollars, 
said  sum  to  be  held  in  trust  by  her  mother* 
T'izzie  Imogene  Keys.  The  principal  and  inter- 
eat  to  be  paid  to  Ruth  Keys  when  she  airlvea 
at  tlie  age  of  twenty-five  years." 

As  to  the  fourth  legacy  the  court  In  Its  de- 
cree of  distribution  declared  as  follows: 

"And  it  further  appearinif  to  the  satisfaction 
of  the  court  that  the  $1,000  legacy  bequeathed 
to  Jessie  Maud  Stephens  to  be  held  in  trust  to 
be  paid  to  said  Bartlett  Stephens  when  be  ar- 
rives at  the  age  of  25  years  is.  to  the  extent 
of  4  years  invalid,  but  is  valid  to  the  ext«it  of 
holding  the  same  in  trust  until  he  arrives  at  the 
age  otiV' 

Aa  to  the  fifth  legacy  it  found  that  the 
term  of  26  years  was  void  to  the  excess  of  4 
years  after  Roscoe  Smith  attained  majority, 
and  that  at  the  time  of  the  decree  lie  had 
passed  his  majority.  As  to  the  sixth  legacy 
it  found.  In  like  manner,  that  the  limitation  in 
the  trnst  of  7  years  after  Rnth  Keys  attained 
her  majority  was  void,  and  that  at  the  time 
of  distribution  she  was  over  the  age  ot  18 
years.  The  decree  then  proceeded  to  dis- 
tribute these  legacies  directly  to  the  benefi- 
ciaries. Eugene  Adolph  Yates,  one  of  the 
residuary  legatees  under  the  will,  has  appeal- 
ed from  this  decree,  attacking  only  the  con- 
struction which  the  court  has  put  upon  these 
l^acies  in  trust 

[1]  While  the  language  of  these  legacies 
differs  somewhat.  It  la  wpavent  that  there 
was  no  difference  In  the  trusts  sought  to  be 
declared  by  the  testator.  In  the  fifth  and 
sixth  legacies  he  bequeathed  the  money  di- 
rectly to  the  legatees,  declaring.  In  effect, 
that  t-ta  legacies  should  be  paid  only  when 
the  legatees  reached  a  de^gnated  age.  In 


the  fourth  the  bequest  wta  U  terms  to  a 
trustee,  to  hold  Oie  principal  and  accumulate 
the  Interest  and  pay  It  to  the  braieflciaTy 
when  he  reached  the  age  of  2S  years,  nils 
legacy  contains  a  similar  provision  for  ^e 
retention  and  accumulation  of  Ineome.  Th» 
fifth  la  silent  upon  the  matter.  These  tnnts 
do  no  viiflence  to  the  nde  against  perpetui- 
ties and  the  undue  suspension  of  tbe  power 
of  aUenatlon.  Olv.  Code,  7U,  716.  Wblle 
a  limitation  of  years  Is  fixed  by  the  terms  of 
tbe  trust,  the  ultimate  dnratton  of  eacbtmst 
is  manifestly  based  upcn  a  lite  In  being.  In 
eadi  (me  of  ttiese  cases,  ahonld  the  b«iefl- 
dary  die,  the  trust  abaolnttij  determines  for 
lack  of  a  braefldary.  Trusts  sudi  as  this 
have  rec^ved  elaborate  Consideration  by  this 
conrt  In  Betate  of  H^y,  118  OaL  6S6,  60 
Pac.  753,  and  Bstoto  of  Steele,  124  Gal.  0S3, 
57  Pac.  S64,  and  it  Is  snifl<dent  upon  this 
point  to  refer  to  those  cases. 

[2]  The  l^des  were  Ttsted.  Notwith- 
standing the  unimportant  differences  In  their 
phraseology,  each  and  all  manifest  a  dear  In- 
tent upon  tbe  part  ot  the  testator  to  give  the 
sums  named  to  Gte  benefldariea.  The  time 
of  payment  only  was  poatptmed,  and  trusts 
for  accnmnlatlons  created  to  cover  Qie  time 
of  the  deferred  paymdit  ^bere  was  no  be- 
quest over  In  the  event  of  death.  Under  all 
of  Qie  authoritleB  the  legades  vested  in  the 
legatees  an  absolute  Indefeasible  and  dlspoa* 
able  Interest  Estate  of  Young,  128  Cal.  837, 
SB  Pac.  1011 ;  Estate  of  Budd,  166  Cal.  286, 
185  Pac  1131 ;  Wardw^  v.  Hale,  161  Mass. 
396,  87  N.  B.  190,  42  Am.  Bt  B^.  418;  Fur- 
nesB  V.  Fox,  1  Cnsh.  (Mass.)  184,  48  Am.  Dec. 
503 ;  Claflin  v.  Claflln,  140  Mass.  10,  20  N. 
E.  454,  3  L.  B.  A  370.  14  Am.  St  Hep.  898; 
1  -Jarman  <hi  Wills,  Blgelow's  liMltlon,  701. 

tS]  ^e  direction  In  ttiese  trusts  tor  accn- 
mnlatlons beyond  the  age  of  the  minority  of 
the  legatees  Is  unquestionably  void.  Civ. 
Code,  §§  723,  724.  But  this  fact  does  not  in 
law  operate  to  destroy  the  tmst  In  Its  crea- 
tion, but  merely  to  avoid  the  provision  for 
the  111^1  accumulations  (Civ,  Code,  f  TSU, 
vrlth  the  .refinit  that  the  legatees  after  ma- 
turity would  be  entitled  to  recdve  the  in- 
comes of  the  trust  funds. 

[4]  We  come  to  the  final  conslderiation, 
that  of  the  immediate  payability  of  the  cor- 
pus  of  these  legacies  in  trust  to  the  legatees 
upon  their  attaining  majority.  The  court 
decreed  such  payment,  following  the  English 
role  ct  Saunders  v.  Vautler,  4  Beav.  115.  In 
that  case  the  testatw  bequeathed  to  trustees 
certain  stock — 

"upon  trust  to  accumulate  the  interest  and  divi- 
dends wiiich  should  accrue  thereon  until  Daniel 
Wright  Vautier  should  attain  his  age  of  twen- 
ty-tive  years,  and  then  to  pay  <Mr  transfer  tbe 
principal  of  such  stock,  tocetber  with  such  ac- 
ruraulated  interest  and  dindends  unto  the  said 
Daniel  Wright  Vautier.  his  executors,  adminis- 
tratora  and  assigns  absolutely." 

Notwithstanding  the  provision  for  accnmn- 
latlon  the  Master  of  the  Rolls,  upon  applloa- 
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tl<ait  ordered  tbe  parment  of  £100  a  year  ont 
dC  the  dlTldends  of  Uie  stock  to  be  paid  to 
tte  l^atee  during  hla  minority,  an  equitable 
mle  recf^nleed  and  adopted  In  tlite  state  by 
section  726  of  the  OItU  Code.  Wben  tbe  leg- 
atee attained  hla  majority,  application-  was 
made  by  him  for  the  payrottit  la  fiill  of  the 
legacy  and  its  accamnladons.  The  appllca- 
tton  was  agipoKA.  It  was  held  that  the  leg- 
atee took  under  the  terms  vt  Uie  will  a  vest- 
ed Interest  The  Master  of  the  Rons  decided 
Oat  it  had  been  repeatedly  declared  in  the 
Bntfish  conrts  that: 

"Where  the  payroent  Is  postponed,  the  legatee, 
if  he  has  an  abaotate,  iodefeasible  interest  in 
the  legacy,  is  not  bound  to  wait  until  tbe  ex- 
pirati<»i  of  that  period,  but  mar  require  pay- 
ment the  moment  he  b  competent  to  give  a 
TSHd  distdiarne." 

Indtepntably,  If  this  rule  of  constmctlon 
is  to  be  here  ad<^»ted  and  arolied  to  the  lega- 
dea  under  cornddtfatlon,  the  court's  decree 
wu  In  all  reepects  correct  We  are  not, 
however,  disposed  thus  to  do  Ti<deaiee  to  the 
langoage  of  a  trust  which  Is  naqnestlonaUy 
valid.  There  Is  nothing  in  our  law  to  forbid 
a  man  from  declaring  a  trust  eiUier  by  will 
or  by  deed,  whoeby  tbe  Income  at  cntain 
property  shall  be  paid  to  a  son  untU  he  at- 
tains the  age  of  2S  years  when  the  corpus  of 
the  trust  pn^ierty  shall  be,  made  over  to 
him.  True,  under  such  a  trust  the  benefi- 
ciary would  take  a  vested  Interest  which 
would  tall  Into  his  estate  upon  his  death,  and 
which  be  men  might  dispose  ot  by  gift  or 
sale  dnrtaig  bis  lifetime.  But,  upon  tbe  oflker 
hand,  the  £act  that  these  inyiortant  property 
rtehts  vest  In  the  bmefldary  ahonld  not,  we 
tblnk,  be  regarded  aa  so  otrntrolllng  as  to 
Justify  a  vloloice  done  to  the  idain  tntont  of 
the  trustor.  The  trustor  may  have  had  good 
reason,  as  In  the  case  ot  a  spendthrift  son, 
for  detfring  that  tbe  principal  sum  of  his 
bounty  should  not  go  abaolnt^y  to  tbe  leg- 
atee upon  hla  attaining  majority.  Because 
the  l^tee  himself  might  circumvent  this 
purpose  by  making  a  sale  of  his  vested  li^r- 
est  is  not,  we  think,  a  snffldent  ground  for  de- 
■troying  the  legal  Intent  of  a  trustor  In  cre- 
ating such  a  trust  The  tect  Oat  because  of 
tlie  particular  wording,  at  a  vaUd  trust  tbe 
legatee  himself  may  impair  Iti  efficacy  is  not 
a  Justification  for  equity  so  to  do.  We  c<n- 
dcaSA,  therefore,  that  these  trusts  still  eon- 
tfaiue  for  tbe  period  of  time  In  them  fls>ecl- 
fled ;  that  aa  each  of  the  legatees  attains  his 
majority  he  is  entitled  to  ttie  accumulations 
and  to  the  later  accruing  Income  oi  the  trust 
fund ;  that  each  legatee  has  a  disposable  in- 
tweet  In  the  corpus  of  the  trost,  but  that 
that  corpus  Is  to  be  given  over  to  him  wben 
and  only  wlien  be  readies  the  years  named  In 
the  trust 

Fer  these  reasons  the  decree  appeded  from 
is  ordered  modified  In  the  Indicated  particu- 
lars, that  Is  to  say,  It  will  be  decreed  that 
Ruth  Keys,  upon  attoinlng  najoiity,  Is  en- 
titled to  the  accumulated  Income  of  her  leg- 


acy In  trust,  and  thereafter  untU  die  arrives 
at  the  age  of  2B  years  is  entitled  to  the  in- 
come of  Qie  trust  fund,  and  upon  attaining 
the  age  of  29  yeara  Is  Immediately  mtltled 
to  receive  the  corpus  of  the  fund,  and  muta- 
tis mutandis  the  same  decree  will  be  mtered 
as  to  the  le^cies  of  $1,000  to  Roscoe  Smith 
and  Bartlett  Stephens. 

We  concur:  BIBLTIN,  J. ;  LORIGAN,  J. 


SAN  JOAQUIN  VALLEY  BANK  v.  GATE 
CITT  OIL  CX».  e;t  al.  (Sac  2147.) 

(Saimme  Court  of  Califomia.   May  27,  1915w 
Behearmg  I>enifld  June  24,  1915.) 

1.  CORPOBATIONB    ^=»414   —    EXBCUTIOIT  OT 

None— LusiuTT. 

A  note,  signed  by  the  president  and  secre- 
tary of  a  corporation  and  individuaU,  but  with- 
out the  name  of  the  corporation  as  maker,  nr 
the  corporate  seal,  or  anythine  to  indicate  Hiat 
the  note  is  tbe  oUisation  of  the  corptnmtion,  is 
a  valid  obligaticHi  of  the  corporatim,  where  it 
negotiated  a  loan  evidenced  by  tbe  note,  receiv- 
ed tbe  money  tberetm,  expended  tbe  aome  for  its 
own.  purposes,  and  the  president  and  secretary 
signed  the  note  inteadinff  to  execute  it  as  the 
note  of  the  corporation,  and  it  was  accepted  on 
that  understanding,  and  the  board  of  directors 
and  sto<(dtholder8  approved  the  action  of  tbe 
officers  as  binding  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dis.  Hi  164a-lM6;  Dea  Diff.  «s>414.] 

2.  Fleadikq  «=»246  —  CoitPLAiirr— Auend- 

HEMTS—AXIiOWANCB. 

It  is  proper  to  allow  an  amendment  to  the 
complaint  which  does  not  prejudice  defendant, 
except  by  deiHivins  bim  of  an  opportunity  to 
defeat  a  just  claim  on  tedmical  grounds. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  678-^;  DeoDlg.  ^246.] 
8.  BviDEVOB  <8=»459  —  Pabol  Evidbncb  — 

VaBTINO  NeOOTIABLB  InSTBttUKIVTB. 

Where  a  note  was  siifned  by  the  president 
and  secretary  of  a  corporation,  who  intended 
to  bind  the  corporation  thereby,  though  it  did 
not  appear  in  the  note  that  it  was  a  party 
thereto,  evldeace  of  tbe  conversations  at  tbe 
time  of  the  neeotiation  of  the  loon,  evidenced 
by  the  note  and  the  delivery  of  the  note,  and 
that  the  money  was  loaned  to  tbe  corporation 
and  used  by  it  was  admissible,  for  it  did  not 
alter  or  vary  the  note,  but  only  showed  Its  ex- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  li  1722,  1900-1910,  2109-2114; 
Dec.  Dig.  iS=»45D.] 

Department  1.  Appeal  from  Superior 
Court  San  Joaquin  County;  J.  A.  Plummer, 

Judge. 

Action  by  the  San  Joaquin  Valley  Bank 
against  the  Gate  City  Oil  Company  and 
others.  From  a  Judgment  for  plalntUf,  de- 
fendants appeal.    Affirmed.  , 

W.  R.  Jacobs  and  A.  H.  Carpenter,  both 
ot  9tockt«i,  for  appellants.  R.  C.  Minor  and 
Nuttei  &  Orr,  all  of  Stocktcm,  fbr  respond- 
ent 

SHAW,  J.  This  was  an  action  to  recover 
$6,000  upon  a  promissory  note  alleged  to 
have  been  executed  by  the  defendants  to  the 
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platnUff.  The  defendants  answered,  deny- 
ing the  ezecntion  of  the  note.  The  court 
made  findings  and  gave  Judgment  In  favor  of 
the  plalntlfT  against  all  the  defendants.  The 
Gate  City  OU  Company  and  J.  F.  Lynch  ap- 
pealed from  the  Judgment  within  00  days 
after  its  entry.  They  claim,  in  support  of 
their  appeal,  that  they  did  not  execute  the 
note  set  out  in  the  complaint,  and  that  there 
Is  8  variance  between  the  allegations  and 
the  proof  concerning  the  note.  The  merits 
of  these  objections  can  best  be  shown  by  a 
chronological  statement  of  the  case. 

In  1907  the  Gate  City  OU  Company  was  In 
need  of  the  sum  of  fd.OOO.  Its  directors  pass- 
ed a  resolution  anthorlzii^  its  officers  to 
negotiate  a  loan  for  that  amount  Upon  this 
authority  certain  of  its  officers,  including 
Lynch,  appeared  at  the  plaintUFH  banking 
house,  and  It  was  there  agreed  between  them 
and  the  plaintiff  that  the  plaintiff  would 
loan  f6,000  upon  the  Joint  note  of  the  Gate 
City  Oil  Company  and  the  three  defendants. 
Smith,  Lynch,  and  Giottonlnl.  A  printed 
form  of  note  was  handed  to  these  officers 
for  ezecntion.  They  presently  returned  with 
the  note.   Its  opening  clause  was  as  follows: 

"Stockton.  CaJ..  Sept  20th,  1907.  One  day 
after  date,  for  value  received,  we  or  each  of  us 
promlM  to  pay  to  the  San  Joaquin  Valley  Bank, 
or  order,"  etc 

The  closing  sentence  and  the  signatures 

vere  as  follows: 

"All  payments  which  become  doe  by  virtue 
hereof  are  to  be  paid  in  United  States  ^Id  coin. 

"J.  W.  Mosher,  Pres. 
"Ira  E.  Smith,  Set^. 
"J.  Jerome  Smith. 
"J.  F.  I^ch. 
T.  F.  Giottoniai" 

Th«  genutnenm  of  these  stgnaturea  is  con- 
ceded. This  note,  thns  executed,  was  offered 
to  the  plaintiff,  in  pursuance  of  the  previous 
negotiations,  as  the  note  of  tiie  Gate  CUty 
Oil  Oranpany  and  the  three  other  defendants, 
It  was  accepted  as  sudi,  and  the  $6,000  was 
deliverers  to  that  company.  There  was  noth- 
ing in  the  body  of  the  note  to  stapw  that  the 
Gate  City  Oil  Company  was  one  of  the  mak- 
ers therefrf.  Some  three  years  later  it  miis 
discovered  that  the  name  of  the  corporation 
was  not  subscribed  as  one  of  the  makers,  and 
that  the  ooiporate  seal  was  not  attached. 
Thereupon,  at  the  request  of  the  plaintiff,  the 
corporate  seal,  which  showed  an  imprint  of 
its  name,  was  placed  upon  the  note  at  the 
proper  place.  The  directors  of  the  Gate  CUty 
Oil  Gompany  thereupon  passed  a  resolution, 
which  was  entered  on  its  minutes,  declaring 
that  the  act  of  giving  the  said  note  by  the 
Gate  City  Oil  Company  was  approved  and 
ratlfled  as  the  act  of  the  corporattou.  A 
meeting  of  the  stockholders  was  also  duly 
called  and  was  attended  by  members  holding 
more  than  four-fifths  of  the  shares.  At  this 
meeting  a  resolution  was  unanimously  adopt- 
ed ratifying  and  approving  the  act  of  the 
corporation  in  giving  the  note  In  queetlon  as 
the  note  of  the  corporation.  The  Gate  City 
OU  Gompany  paid  interest  oa  Oxe  note 


■  quarterly  until  March  20,  1912,  which  was 
some  six  months  after  this  action  was  begun. 
The  complaint,  as  first  filed,  set  forth  the 
note  In  fulL  The  signatures  were  given  as 
follows : 

"Gate  CItyOil  Co.  [Seal.] 

"J.  W.  Mosher,  Pre* 

*'Ira  E.  Smith.  Secy. 

"J.  Jerome  Smith. 

"J.  F.  Lynch. 

"F.  F.  GlottoninL" 

At  the  trial  it  appeared  that  the  name 
"Gate  City  Oil  Co."  had  never  been  written 
in  the  signature  of  the  note,  but  that  the  seal, 
with  the  name  Imprinted  in  It,  had  been  at- 
tached prior  to  the  b^lonlng  of  the  action.' 
Objections  being  made  on  this  ground,  the 
plaintiff,  by  leave  of  court,  amended  its  com- 
plaint to  conform  to  the  proof.  This  com- 
plaint alleged  the  execution  of  the  note  as 
the  note  of  the  Gate  City  011  Company  and 
the  other  parties  defendant,  but  without  the 
seal  affixed  or  the  name  "Gate  Olty  Oil  Oo^" 
appearing  anxmg  the  signatures.  It  then  pro- 
ceeded to  allege  the  subsequent  affixlog  of  the 
corporate  seal  and  the  xeeoluti<HU  of  the 
board  of  directors  and  stockholders,  ratify- 
ing and  approving  the  note  as  the  note  of  said 
company.  The  court  thereupon  made  its  find- 
ing, setting  forth  the  facts  substantially  as 
above  redted,  and  stating  that  the  words 
"Gate  Oity  OU  Co."  as  the  signature  of  said 
company,  and  the  seal  of  satd  company,  were 
omitted  from  the  note,  at  the  time  of  ito  Oxat 
execution,  Ify  inadvertence,  and  that  it  was 
intended  that  the  note  should  be,  and  that 
it  actually  was  and  is,  the  note  of  the  ooi^ 
poratlon  and  the  other  defendants. 

[1]  The  objection  Is  now  made  Chat  the 
note  Is  not  the  obligation  of  the  Gate  GUy 
OU  Company.  There  Is  evidence  showing 
that  the  company  negotiated  the  loan;  that 
It  received  the  money  thereon  and  expended 
the  same  for  its  own  purposes ;  that  Its  prasi- 
dent  and  secretary  signed  the  natb,  Intending 
thereby  to  execute  it  as  the  note  ttf  the  cor^ 
pwstlon;  and  that  it  was  aoc^iited  upon 
that  understandli^.  The  subseqnrat  actions 
of  the  board  of  directors  and  stocUiolders 
of  the  OHnpany  approving  ibe  action  of  tbe 
officers,  as  above  stated,  wve  also  proven  by 
sufficient  evidence.  These  acts  and  resolu- 
tions constituted  a  suffidoit  execution  of  the 
note  lay  the  corporation.  They  all  occurred 
before  the  action  was  begun.  At  that  time, 
therefore,  the  note  had  been  executed  by  the 
Gate  City  OU  Company,  and  It  was  properly 
declared  on  as  an  obligation  of  that  conn 
pany.  There  was  no  substantial  variance 
between  the  aUegations  of  the  amended  comr 
plaint  and  the  proof. 

[S]  The  amendment  was  properly  allowed. 
It  caused  no  prejudice  to  the  appellants,  un- 
less the  deprlvatltm  of  an  oi^itunlty  to  de- 
feat a  Just  claim  on  unsubstantial  and  techni- 
cal grounds  can  be  said  to  be  preJndidaL 
The  rule  is  to  the  contrary. 

[3]  Tbere  was  no  error  in  allowing  evi- 
dence of  the  conversatlcms  at  the  time  the 
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loan  was  negotiated  and  the  note  dellTered, 
or  of  tbe  fact  that  the  money  was  loaned  to 
the  defendant  company  and  waa  used  by  It 
This  evidence  was  not  ofTered  to  alter  or 
vary  the  terms  of  the  note,  but  to  show  Its 
execution. 
The  Judgment  Is  affirmed. 

We  concur:  ANOELLOm,  O.  X ;  SIX>SS,  J. 


OOTFBT  T.  GITT  OF  BSRKBOiT. 

(S.  F.  6csa.) 

(Supreme  Coart  of  Califomia.   May  27,  1916.) 

1.  BaxDGEs  «B»7— DUTT  TO  Build. 

A  dty  ia  nnder  no  eMUBon-law  dutr  to 
bnlld  bridsea. 

IWL  Note;— Ftor  otber  caiMa,  na  Bridget. 
Cent  Dig.  H  9-13, 15,  19;  Dee.  Dig.  «ss>7.] 

2.  Municipal  CoBPoaATioNs  <S=^755  —  Fail- 
cbb  to  Build  Bbidges— Liabilitt. 

A  statute  imposing  no  duty  on  a  city  to 
bnild  bridges,  but  at  most  giving  it  discretioa- 
ary  power,  any  right  of  action  against  a  city 
for  defective  condition  of  a  highway,  given  by 
St  1911.  p.  1115.  imposes  no  liability  on  it 
for  nonacticm  with  respect  to  builtllng  a  bridge 
wb»e  a  street  intersects  a  creek. 

[Eld.  Kote.— For  other  cases,  ate  Municipal 
Corporations,  Cent  Dig.  !S  1587,  1589,  ITOO; 
Dec.  Dig.  ^755.] 

8.  MUmCIPAI.    COBPOKATIONB  «s>816— Dah* 

enous  SnuEKTB— OvASDina  aoaihbt  Aaci- 

DENT0— GOHSUINT. 

The  sort  of  a  safeguard  against  accidents 
where  a  street  intersected  a  creek  with  steep 
banks  and  no  bridKe,  being  largely  in  the  citrs 
discretion,  a  com  plaint  for  Injoi?  to  a  traveler 
is  insufficient  in  alleging  failure  to  maintain 
signals,  lights,  or  other  wamina,  but  should 
state  that  the  dty  totally  failed  to  guard 
against  accidents. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Oorpotatioos.  Cent  Dig.  H  ITII-ITIG.  1718, 
1720-1723;  Dec.  Dig.  «;^6.] 

4.  MvmcaAx.  Cobpobatxoits  ^»8ie  —  De- 
FKcnvK  Stbeetb— Accidents — Ct)HPLAiNT. 
St  1911.  PL  1115,  declaring  a  city  Hable 
for  injuiy  from  a  defective  street  only  if  the 
officer  chanced  with  the  daty  of  repairing  be 
innocent  of^ knowledge  or  notice  of  the  condi- 
tion, a  complaint  to  charge  a  city  should  ex- 
onerate such  officer. 

[Ed.  Note;.— For  other  cases,  see  Mnniclpal 
OoiTKirationB.  Cent  Dig.  Jfmi-1716,  1718, 
172$-1723rDec  Dig.  ^s^Ma] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  W.  H.  Waste, 
Judge. 

Action  by  James  Coffey  against  the  City  of 
Berkeley.  Judgment  for  defendant,  and 
plaintiff  appeftla.  AfBrmed. 

Keogh  &  Olds,  of  San  Fran(dsco,  and  Reed, 
Black,  Reed  &  Bingham,  and  De  Lancey  C. 
Smith,  all  of  Oakland,  for  appellant  Red- 
mond C.  Staats,  City  Atty.,  of  Berkeley  (Geo. 
L.  Hughes,  of  Berkley,  of  coonsel),  tor  re- 
^ndent 

MBLTIN,  J.  Plaintiff  appeals  from  a  Judg- 
ment entered  as  a  consequenoe  of  the  sus- 
taining of  a  demurrer  to  his  complaint 

The  action  was  for  damages  due,  as  al- 
leged, on  account  of  Injuries  sustained  by 


plaintiff  in  an  accident  wMc*  resulted  from 
the  fall  Into  Cordonlces  creek  of  an  automo- 
bile in  which  he  was  a  passenger.  The  plain- 
tiff in  bla  complaint  alleged  that  Cornell  ave- 
nue "at  Us  point  of  Intersection  with  Cordon- 
ices,  creek,  within  the  boundaries  and  limits 
of  said  city  of  Berkeley,  waa  In  a  dangerous 
and  defective  condition.  In  this,  that  said  de- 
fendant with  full  knowledge  of  the  condition 
of  said  Cornell  avenue  had  failed  and  neg- 
lected to  erect  or  maintain  any  bridge  or  oth- 
er structure  over  said  Cordonices  creek,  at 
said  point  of  Intersection  with  Cornell  ave- 
nue over  and  along  which  the  public  might 
travel;  that  said  Cordonices  creek  at  the 
said  point  aforesaid,  has  a  deep  channel,  to 
wit,  about  15  feet  below  the  grade  of  said 
Cornell  avenue,  and  the  banks  thereof  are 
steep  and  dangerous;  that  said  defendant  at 
all  of  the  time  herein  mentioned  failed  to 
keep  or  maintain  any  signals,  lights,  or  other 
warnings  to  notify  the  public  or  persons  trav- 
eling over  and  along  said  Cornell  avenue  of 
the  dangerous  and  defective  condition  thereof 
at  the  point  above  mentioned."  It  is  further 
alleged  that  on  a  certain  date,  after  dark, 
when  the  dangerous  and  defective  condition 
of  the  street  was  not  visible  to  persons  pass- 
ing along  and  over  It  plaintiff  and  his  com- 
panions in  an  automobile  were,  by  reason  of 
the  dangerous  and  defective  condition  of  said 
Cornell  avenue  where  It  Intersects  Cordonices 
creek,  precipitated  over  the  bank  into  the 
bottom  of  the  creek ;  and  that  at  the  time  of 
the  accident  Cornell  avenue  was  being  care- 
fully used  by  plaintiff. 

The  demurrer  was  both  general  and  spe- 
cial. Respondent  Insists  that  no  doty  rests 
upon  the  defendant  or  its  officers  to  build  or 
maintain  bridges  either  within  Its  own  mu- 
nicipal boundaries,  or  across  a  stream  which 
Is  a  boundary  between  It  and  another  politi- 
cal subdivision  of  the  state;  and  that  It  la 
not  required  by  any  law  to  maintain  signals, 
lights,  or  other  warnings  of  the  natural  dan- 
^rs  existing  at  the  intersection  of  the  ave- 
nue with  the  creek. 

We  are  asked  by  respondent  at  the  outset 
to  take  judicial  cognizance  of  the  fact  that 
Cordonices  creek  is  not  wholly  within  Its  mu- 
nicipal territory,  but  Is  the  boundary  line  be- 
tween the  city  of  Berkeley  and  the  city  of 
Albany  at  the  point  of  intersection  with  Cor- 
nell avenue.  Stats.  1900,  p.  1212.  We  find 
no  necessity  for  exercising  the  right  Invoked 
by  respondent,  because,  even  assuming  that 
the  allegations  of  the  complaint  bring  the  en- 
tire crossing  of  the  street  with  the  creek 
within  the  limits  of  the  city  of  Berkeley,  and 
treating  the  creek  as  a  waterway  Intersecting 
the  street  within  the  city,  we  are  compelled 
to  agree  witli  the  views  taken  by  the  court 
below. 

[1 ,  23  A  city  was  under  no  duty  at  common 
law  to  build  bridges  within  Its  limits  or 
across  bordering  streams.  5  Cyc.  1054.  Un- 
der the  diarter  of  Berkeley  that  municipal 
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ooiporatlon  la  tflTen  anthoritr  and  dominion 
over  Its  streets  and  donbtloBs  tbat  authority 
would  extend  to  the  erection  of  bridges  whol- 
ly within  the  corporate  limits  of  the  city,  but 
In  no  instance  Is  the  city  oblleated  by  law  to 
hulld  or  to  maintain  any  such  structure. 
Judge  DUlon  lu  his  work  on  Municipal  Cor- 
porations says  tbat  the  duties  and  the  pow- 
ers of  dtles  with  reference  to  bridges  are 
entirely  statutory,  there  being  no  common- 
law  llaUllty  with  reject  to  the  repair  of 
bridges.  In  Barnett  t.  Contra  Costa  County, 
67  CuL  78,  7  Pac.  177,  It  was  held  that  a 
comity  is  not  responsible  In  domages  even 
for  its  failure  to  keep  In  repair  an  exlstluf; 
bridge  and  In  Wlnblgler  v.  Los  Angeles,  45 
Cal.  37,  It  was  decided  that,  even  conceding 
tbat  a  correlative  duty  to  keep  the  streets  In 
repair  arose  from  the  authority  to  repair 
them,  nevertheless  the  duty  rested  upon  the 
city  council  and  not  upon  the  dty.  But  ap- 
pellant pins  his  faith  upon  an  act  relating  to 
the  liability  of  public  offlcerB  for  damages  re- 
sulting from  defects  or  dangers  in  streets, 
etc.  Stats.  1911,  p.  IIUS.  This  statute  pro- 
vides that  if.  In  consequence  oX  the  dangerous 
or  defective  condition  of  any  street,  any  one 
shall  suffer  injury  to  his  person,  no  officer 
who  has  cbarge  of  or  whose  duty  It  is  to  care 
for  or  repair  such  street  shall  be  liable  for 
such  Injury  nnless  such  officer  shall  have  had 
actual  notice  of  the  defective  condition  of  the 
street  and  shall  have  failed  for  a  reasonable 
time  after  notice  to  repair  the  same  (pro- 
vided be  bad  authority  to  remedy  the  condi- 
tion and  funds  were  available  for  that  pur- 
pose), and  provided  further  that  the  damage 
was  snstalned  while  the  street  was  being 
carefully  used  and  due  caution  exercised  to 
avoid  the  danger:  but  In  all  such  cases  (to 
qnote  directly  from  the  statute)  "damage 
may  be  recovered  against  the  county,  city,  or 
city  and  county  as  In  ordinary  actions  for 
damages."  Appellant  insists  that  this  stat- 
ute gives  a  right  of  action  against  any  mu- 
nicipality for  any  injury  received  by  reason 
of  the  defective  condition  of  a  highway  with- 
in the  limits  thereof,  and  that  the  authorities 
cited  bare  ceased  to  be  of  any  velua  But 
even  if  we  concede  that  position,  appellant's 
pleading  is  not  aided  because  he  does  not 
count  upon  a  defective  condition  of  the  high- 
way, but  a  failure  to  bridge  a  creek  and  a 
further  failure  to  light  the  place  where  the 
street  ends  and  the  creek  exists.  In  deciding 
to  erect  a  bridge  a  public  corporation  Is  ex- 
ercising discretionary  power.  Action  or  non- 
action in  that  regard  can  lead  to  no  liability. 
8  Abbott,  Mun.  Corp.  {  1024.  The  complaint 
alleges  no  duty  upon  the  part  of  the  defend- 
ant to  erect  or  maintain  a  bridge  and  we 
find  no  such  doty  imposed  by  law ;  therefore 
in  the  allegations  with  referMice  to  the  ab- 
sence of  a  bridge  at  the  intersection  of  the 
street  with  Cordooloes  creek,  the  eomplalnt 
fails  to  state  a  cause  of  action. 
[31  Nor  does  It  appear  from  the  pleading 


tbat  defmdant  Is  liable  for  faUnre  to  main- 
tain signals,  lights,  or  other  warnings  at  the 
interaectl<»i  of  Cornell  avenue  and  Cozdonicea 
creek.  The  manner  and  extent  o£  protection 
against  possible  accidents  within  its  borders 
and  upon  Its  streets  are  both  confided  so 
lai^Iy  to  the  discretion  of  a  municipal  cor- 
poration that  courts  wUl  sddom  bold  sucb  a 
corporation  responsible  for  failing  to  sni^Iy 
more  elaborate  and  complete  protection.  4 
Dillon,  Mun.  Corp.  (Stb  Ed.)  1 160a  In  Iowa 
it  has  been  b^d  tliat  it  is  not  left  to  the 
courts  to  say  in  wbat  particular  manner  a 
dty  may  exeidae  its  power  to  provide  for  tlie 
illumination  of  its  streets.  Blaln  v.  Town  of 
Uontesnma,  160  Iowa»  142»  129  N.  W.  808,  32 
L.  B.  A.  (N.  S.)  548,  Ann.  Gas.  1012D.  430. 
It  Is  true  that  the  pleading  here  under  con- 
sideration does  contain  the  averment  that  at 
the  place  where  the  accident  occurred  the 
banks  of  the  creek  were  steep  and  dangerous, 
but  It  does  not  contain  any  oll^tlon  either 
tbat  the  street  was  an  Improved,  mncta  used 
highway,  or  that  no  protection  whatever  was 
provided  for  the  traveling  public.  It  may 
even  be  thatoonie  physical  barrier  was  main- 
tained, so  far  OS  anything  In  the  complaint 
is  concerned.  The  pleader  predicated  negli- 
gence upon  the  failure  of  the  city  to  maintain 
signals,  lights,  or  other  warnings.  As  the 
sort  of  safeguard  lay  largely  within  the  dis- 
cretion of  the  defendant,  the  complaint  to  be 
sufficient  should  have  contained  a  statement 
Uiat  defoidant  totally  failed  to  guard  against 
accidents. 

[4]  Thus  far  we  have  discussed  the  com- 
plaint upon  the  assumption  that  the  statute 
of  1911  gave  full  authwity  to  any  one  Injured 
on  a  public  street  to  sue  the  munldpaltty. 
An  examination  of  that  enactment  will  show 
at  once,  however,  tbat  tbe  city  was  to  be  lia- 
ble only  in  the  event  that  the  officer  charged 
with  the  duty  of  repairing  a  street  should  be 
innocent  of  knowledge  or  notice  of  the  condi- 
ttott  of  that  street  from  which  the  accident 
became  possible.  In  order,  therefore,  to  state 
the  city's  liability  tbe  complaint  sbonld  aver 
facts  exonerating  tbe  officer  or  board  charged 
with  the  care  and  repair  of  the  street  in 
({nestlon.  No  sucAi  allegations  appear  in  the 
pleadings,  and  for  lOiat  reason  also  tbe  de- 
murrer was  iHvperly  sustained. 

The  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  J.;  LOBIGAN,  J. 


BARBER  ASPHALT  PATTNO  CO.  T. 

JUEGENS. .  (S.  F.  6400.) 

(Supreme  Court  of  California.    May  28,  191B. 
Rehearing  Denied  June  26,  191G.) 

1.  AfUNICIPAIi    COBPOBATIOtfB  $=»122— ObDX- 
NANCES  —  PUBLICATIOn  —  GHABTEB  PBOVX- 

BIO»S. 

Oakland  City  Charter  (SL  1862.  p.  303)  i 
63,  provides  that  all  ordinances  shall  he  pubUsl^ 
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•d  by  written  adrertisenienta  posted  at  the  maj- 
or's office  and  at  three  other  public  places,  or  in 
a  newspaper  published  in  tne  city,  and  that 
every  ordinance  shall  be  presented  to  the  mayor 
for  approval  and  signature,  and  that,  if  he  dis- 
approves of  it,  he  shall  return  it  within  five  days, 
and  that  the  city  council  shall  reconsider  it, 
and,  if  approved  by  two-thirds  of  its  members,  it 
■ball  take  effect  as  an  ordinance.  Code  Civ. 
Proc.  S  459,  declares  that  in  pleading  a  pri- 
Tate  statute  or  a  right  derived  therefrom  it  is 
•ufficient  to  lefer  to  such  atatute  by  its  title 
and  the  day  of  its  passage.  Held,  that  proof  of 
the  usual  w-malities  of  the  passage  of  an  ordi- 
nance over  the  mayor'a  veto,  though  there  was 
no  written  entry  of  its  publication,  was  a  auffi- 
dent  showing  it  the  publication  to  admit  the 
ordinance  ia  evidence. 

[Ed.  Note.— SN)r  other  cases,  see  Mtmiolpal 
Corporations,  Cent  Dig.  H  2»l-289;  Dec  Uig. 
«=3l22.] 

e.  UvmaiPAL  COBPOEATIONS  «3>122— PUBUO 
JUf  BOVUCENTS— BUSDEN  OX  PbOOF. 

Proceedings  for  the  assessment  of  property 
for  street  improvements  being  in  invitum,  de- 
fendant's pro^,  in  the  usual  manner,  of  the  ex- 
istence of  an  ordinance  preserved  in  the  city's 
official  records,  as  the  true  act  of  its  common 
council  purporting  to  cast  npon  the  city  the 
burden  of  paying  ff>r  the  work,  casts  upon  the 
city  or  the  person  seeking  to  deny  its  liability, 
the  burden  of  showing  ucU  iDvaUdating  the 
ordinance. 

[Kd.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Gent.  Dig.  U  281-289 ;  Dec  Dig. 

8.  Municipal  CospoaATions  4=»365— Pubuc 

iHPBomiXNTS— ACOBFTANCE    OF  BrBCTT— 

SVVriGIKNCr  or  OBDIIfANCB. 

Under  Vrooman  Act  {St.  1885,  p.  160) 
i  20,  providing  tiiat  whenever  any  street  has 
been  fully  constructed  to  the  satisfaction  of  the 
■uperintendent  of  streets  and  of  the  city  council, 
and  is  In  good  condition  throughout,  it  shall  be 
accepted  by  the  city  council  by  ordinance,  and 
thereafter  be  kept  iu  repair  and  improved  by  the 
city,  the  expense  thereof  to  be  paid  out  of  the 
fund  to  be  provided  tiimtor,  and  that  tbe  coun- 
cil afaall  not  accept  any  part  of  the  street  leas 
than  the  entire  width  of  the  roadway,  including 
the  curbing,  an  ordinance  providing  for  the  ac- 
ceptance of  a  roadway  as  a  public  street,  re- 
citing tbe  conatriKtion  of  the  street  to  the  aat- 
lafaraon  of  tbe  anperintendeot  of  streets  and  the 
cUy  council,  was  not  invalid  because  it  omitted 
tiie  word  "fully"  before  "constructed,"  or  the 
phrase  "in  good  condition  throughout" ;  and, 
where  It  did  not  speciticaUy  mention  the  curbing 
as  a  part  ol  the  roadway  accepted,  the  omission 
did  not  make  the  ordinance  invalid,  as  tbe  curb- 
ing, for  the  purpose  of  acceptance,  was  included 
wltnin  the  delinition  of  the  term  "roadway,"  and 
the  exception  of  part  of  tbe  street  .which,  under 
Civ.  Code,  (  ^8,  a  railroad  was  bound  to  keep 
in  order,  did  not  invalidate  the  oriUnance. 

[£d.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.   I>ig.   {  898;    Dee.  Dig. 

4.  Municipal  Corpobationb  9=»3G5— Accept- 
ance or  Street— Validity  of  Obdihahce 
—Datum  Plane. 

Tbe  fact  that  no  datum  plane  had  been  es- 
tablished and  officially  adopted  by  the  city  of 
Oakland  prior  to  its  adoption  oQ  an  ordinance  ac- 
cepting an  avenue  as  a  public  street,  with  the 
liability  of  thereafter  keeping  it  in  repair  and 
improved,  was  immaterial  to  the  force  and  valid- 
ity of  the  ordinance. 

[Ed.  Note^HV>r  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  808;  Dec.  Dig.  «=> 
866.J 


5.  MuniaPAL  CoRFOBAHons  ^s»48S,  489— 
Street  Impbotehents— Objection  to  Aa- 
CTssMBNT— Estoppel. 

Where  a  city  by  ordinance  had  accepted 
an  avenue  as  a  public  street,  and  had  the  right 
to  order  its  improvement,  an  abutting  owner 
who  remained  silent  when  the  work  was  being 
done  and  presented  no  objection  was  not  estop- 
ped from  contesting  the  contractor's  right  to 
collect  from  hira  aftci'  the  work  was  completed ; 
and,  further,  the  doctrine  of  estoppel  bas  no  ap- 
plication  in  proceedings  to  enioroe  Uena  for 
street  woi*. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporntions,  Cent  Dig.  S|  1147-1152;  Dec. 
Dig.  «=»488,  489.] 

6.  Municipal  Corpobationb  <t»260 — Stbeei 
ImpbOvements  —  Liens  —  OoNSnTUtioNAL 

AHD  STAIUTOBT  PbO VISIONS— REPEAL. 

Vrooman  Act,  5  20,  providing  that,  when- 
ever any  street  has  been  fully  constructed  to  the 
8atisfa(^on  of  the  superintendent  of  streets  and 
of  the  city  council  and  is  iu  good  condition 
throughout,  it  shall  be  accepted  by  ordinance^ 
and  thereafter  be  kept  in  repair  and  improved 
by  the  city,  in  respect  to  the  exemption  of  prop- 
erty owners  from  liability  for  improvementa, 
was  not  repealed  by  Ooust  art.  11,  6,  as 
amended  In  November.  181>6,  freeing  cities  and 
towns  in  all  "muniripal  alTaira"  from  any  fur- 
ther Bobjectlon  to  or  control  by  general  laws, 
since  withoufwords  indicating  a  retroactive  op- 
eration the  statute  was  not  thereby  repealed. 

[£d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  712;   Dec.  Dlr< 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County ;  F.  B.  Ogden,  Judge 

Action  the  Barber  Asphalt  Paving  Com 
pany  against  Charles  Jui^ns.  Judgment  for 
defendant,  new  trlftl  denied,  and  plalntlfT  ap- 
peals.   Judgment  and  order  affirmed. 

Snook  &  Church,  of  Oakiand  (J.  A.  Cooper, 
of  San  Francisco,  of  counsel),  for  appellant 
R.  M.  F.  Soto,  of  San  Francisco,  amicus  cu- 
riae. Mortimer  Smith,  of  OalOaud  (Chap- 
man &  Trefethen,  of  Oakland,  of  eouusei), 
for  regpondenL 

MELVIN,  J.  Plaluttff  appeals  from  a 
judgment  in  favor  of  defendaut  and  from  an 
order  denying  plaintiff's  motion  for  a  new 
trial.  The  action  was  to  foreclose  the  lien  of 
a  street  assessment  for  work  on  San  Pablo 
avenue,  in  the  city  of  Oakland.  The  findings 
of  the  court  were  in  eubstautial  compliance 
with  the  defendant's  answer,  and,  in  brief, 
were  to  the  effect  that  the  contract  between 
the  superintendent  of  streets  and  the  plaintiff 
was  made  before  the  expiration  of  ten  daj'S 
after  the  posting  and  publication  of  the  no- 
tice of  award  of  contract;  that  the  contract 
as  recorded  was  different  from  tbe  one  ac- 
tually signed,  the  lands  within  the  district 
described  in  tbe  recorded  contract  never  hav- 
ing been  subjected  to  on  estimate  as  requir- 
ed by  law;  and  that  San  Pablo  avenue  was 
an  accepted  street  when  the  contract  for  the 
work  was  let  If  the  finding  last  mentioned 
be  correct  and  If  the  force  and  effect  at- 
tributed to  It  by  the  court  be  warranted,  we 
need  not  consider  the  other  findings  which 
are  questioned  by  the  appellaiitt  because  In 
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tbat  event  we  mnat  hold  that  land  ot  de- 
fendant abutting  on  San  Pablo  avenue  waa 
not  subject  to  assessment  for  street  work. 
The  finding  wltb  reference  to  the  ordinance 
accepting  San  Pablo  avenue  is  as  follows: 

"That  on  the  4th  day  of  February,  A.  D.  1889, 
the  said  city  council  of  the  said  city  of  Oakland, 
by  Ordinance  No.  1071,  entitled  'An  ordinance 
providing  for  the  acceptance  of  the  roadway  of 
San  Pablo  avenue  from  its  intersection  with  the 
westerly  line  of  Broadway  to  the  northern 
boundary  line  of  the  city  of  Oakland,'  duly  ac- 
cepted said  San  Pablo  avenue  as  a  public  street, 
and  that  ever  since  said  4th  day  of  Febroarj, 
A.  D.  1889,  the  said  San  Pablo  avenue  was 
and  now  is  an  accepted  public  street  o£  the  said 
city  of  Oakland." 

Appellant  attacks  the  ordinance  mcntloQ- 
ed  In  the  finding  quoted  above  upon  several 
grounds.  Certain  Informalities  In  the  ad<^ 
tlon  of  the  ordinance  are  discussed  In  the 
briefs  and  are  said  by  appellant  to  be  fatal 
to  Its  validity.  By  the  terms  of  the  by-law 
that  portion  of  the  roadway  "required  by 
law  to  be  kept  in  order  or  repair  by  any  per- 
son or  company  having  railroad  tracks  there- 
on" is  excepted  from  the  city's  acceptance. 
This,  according  to  appellant's  views,  was  an 
unlawful  deviation  from  Gie  powers  ot  the 
city.  The  ordinance  purports  to  accept  the 
"roadway"  of  San  Pablo  avenue,  and  the 
alleged  failure  to  Include  the  curbing  in  that 
designation  is  relied  upon  by  plalntlft  as  a 
fatal  defect  therein.  The  ordinance  ia  also 
attacked  because  It  contains  no  recital  that 
the  part  of  San  Pablo  avenue  sought  to  be 
accepted  had  been  fully  constructed  to  the 
satisfaction  of  the  superintendent  of  streets 
and  of  the  city  council.  Appellant  also  con- 
demns the  ordinance  because  at  the  time  of 
its  adoption  no  datum  plane  had  been  of- 
ficially adopted  by  the  dty  of  Oakland,  and 
no  official  grade  had  been  established  there- 
on. As  a  consequence,  it  is  argued,  the  work 
approved  and  adopted  was,  in  contemplation 
of  law,  no  improvement  at  all.  The  argu- 
ment is  also  advanced  that  by  the  change  in 
the  Constitution  giving  cities  full  control 
over  "municipal  affairs"  the  status  of  San 
Pablo  avenue,  established  by  the  mandate  of 
a  general  statute,  ceased  to  be  of  any  avail 
as  against  the  city  of  Oakland,  which  was 
not  bound  by  a  condition  which  by  a  declara- 
tory ordinance  the  city  had  recognized  as 
being  in  existence;  and,  furthermore,  that 
the  city  after  the  said  amendment  to  the 
Constitution  was  not  bound,  under  the  law, 
to  refrain  from  assessing  property  abutting 
on  San  Pablo  avenue  for  the  improvement  of 
that  street.  It  was  also  urged  against  the 
I>oiiitiou  of  respondent  that  by  falling  to  ap- 
peal to  the  city  council  for  relief  because 
of  the  existence  of  "Ordinance  No.  1071"  he 
waived  his  defense  based  thereon,  and  is  es- 
topped upon  principles  of  equity  from  setting 
it  up  in  this  action. 

Section  20  of  the  general  street  law  (St. 
1885,  p.  160)  is  substantially  as  follows: 

"Whenever  any  street  •  •  •  has  been  or 
^11  hereafter  be  fully  eonstnicted  to  the  sat- 
tafaetioa  vt  tiie  ■aperiateadent  of  atreeta  and  of 
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the  city  council,  and  is  In  good  condition 
througboat,  and  a  sewer,  gas  pipes  and  watw 
pipes  are  laid  therein,  under  such  regulations 
the  city  council  shall  adopt,  the  same  shall  be 
accepted  by  the  city  eooncfl,  by  ordinance,  and 
thereafter  shall  be  Kept  in  repair  and  improved 
by  the  said  mnnidpaiity;  the  expense  thereof, 
together  with  the  assessment  for  street  work 
done  is  front  of  city  property,  to  be  paid  out  of 
a  fund  to  be  provided  by  seld  council  for  that 
purpose:  Provided,  that  the  city  council  shall 
not  accept  of  any  portion  of  the  street  less  than 
the  entire  width  of  the  roadway  (inclading  the 
curbing),  and  one  block  in  length,  or  one  entire 
crossing,  •  •  •  The  superintendent  of  streets 
shall  keep  in  his  office  a  register  of  all  Btreets 
accepted  by  the  cits'  council  under  this  sectioo, 
whioi  register  shall  be  indexed  for  easy  refor- 
ence  thereto." 

The  court  found  the  history  of  the  pas- 
sage of  the  ordinance  as  follows: 

"Said  ordinance  was  passed  on  the  7th  day  of 
January,  1889,  and  from  the  minutes  of  the 
city  council  of  said  city  it  appears  that  on  the 
21st  day  of  January,  1889,  the  mayor  <^  said 
city  vetoed  said  ordinance,  whereupon  the  con- 
sideration of  the  same  was  made  a  special  or- 
der for  the  next  reftular  meeting  of  said  city 
council,  to  wit,  February  4,  1880,  upon  which 
last<named  date  the  city  council  of  said  dty  of 
Oakland,  by  a  vote,  did  not  sustain  said  veto 
of  said  mayor,  but  at  that  time  and  place  said 
city  council  of  said  city  passed  said  ordinance, 
six  councilmen  voting  in  toe  affirmative,  and  <Hie 
councilman  voting  in  the  negative,  and  tbat  at 
said  time  seven  members  constituted  the  city 
coundl  of  the  said  dty  of  Oakland." 

Appellant  makes  the  point  that  the  ordl* 
nance  was  not  "recixuldered"  and  passed 
over  fihe  mayor'a  veto,  but  we  think  the  rec- 
ords of  the  dty  ooundl  do  show  that  tiie 
action  of  the  ooundl  was  sidutantlally  a  ze- 
consideration  and  passage  of  the  l^-law. 

[1]  There  was  no  formal  proof  of  the  pub* 
Ucatlon  of  the  ordinance  as  required  by  law 
(St  1862,  pw  858,  I  S3)  but  there  waa  proof 
of  all  of  the  usual  formalities  of  the  passage 
of  an  ordinance  over  the  mayor's  veto.  Ur. 
Thompstm,  the  city  derk,  testified  that  the 
ezMUt  whidk  was  received  in  evidence  wss 
the  original  record.  Bhidently  Uiere  was  no 
written  entry  of  the  publication  of  the  or- 
dinance^ Bewondent's  counsd  contend  Uiat 
formal  {uooC  of  pnbUcation  was  not  a  ^twett 
ulflite  to  the  admlsdon  of  the  ordinance  In 
evidence.  In  this  bdialf  he  quotes  from  tbA 
opinUm  written  by  Mr.  Justice  Van  Fleet  In 
Santa  Bosa  City  R.  Ca  v.  Central  Street 
By.  Co.,  4  OaL  Unrep.  Oaa.  800.  88  Pac.  e8& 
That  opinion  Is  not  authoritative  for  the 
reason  that  the  case  was  reheard  and  the 
judgment  was  affirmed  by  reason  of  a  failiue 
ot  the  court  to  agree.  Originally  Justices 
McFarland  and  Fitzgerald  concurred  in  the 
t^dnion  of  Justice  Van  Fleet,  and  Justice 
Garoutte  concurred  in  tlie  Judgmoi^  while 
Justices  Harrison  and  De  Haven  dissented. 
After  a  diange  In  the  personnel  of  the  court, 
Justices  Van  Fleet,  Oannitte,  and  McFar- 
land adhered  to  thdr  heUef  that  the  Judg- 
ment should  be  reversed  for  the  reasons 
given  In  Justice  Van  Eleef  s  opinion,  while 
Justices  Henshaw,  Harrison,  and  Temple 
were  ot  the  opinion  that  it  should  be  afflmb- 
ed.   As  the  ChteC  JbbOob  was  dlsQualifle^ 
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the  Judgmeot  stood  affirmed  by  reason  of 
the  failure  of  a  majorl^  of  the  AjsBodate 
Justices  to  agree.  It  does  not  appear,  how- 
ever, that  the  matter  of  failure  to  prove  pub- 
lication of  the  ordinance  and  Justice  Van 
Fleet's  discussion  of  that  phase  of  the  case 
caused  the  diversity  of  views.  Santa  Rosa 
City  Railroad  v.  Central  Street  Railway  Co^ 
112  GaL  436.  44  Pac  733.  In  the  opinion  of 
the  dissenting  Justices  (Rabjohns  v.  Soren- 
son,  S  Colo.  App.  425,  38  Pac  992)  their  dis- 
sent is  based  solely  upon  their  belief  that  a 
forfeiture  of  plaintiffs  franchise  occurred  by 
reason  of  its  failure  to  complete  Its  road 
within  the  prescribed  time.  Therefore,  while 
the  opinion  published  in  the  Pacific  Reporter 
does  not  stand  as  an  ai^borltatlve  dedara- 
tton  of  the  law  on  this  subject,  we  think 
It  Is  worthy  of  adoption  upon  the  point  here 
Involved.  Before  quoting  from  said  (pinion 
It  may  be  well  to  refer  to  the  provisions  of 
the  charter  of  Oakland  existing  at  the  time 
of  the  passage  of  the  ordinance.  It  was  pro- 
vided that: 

"All  ordinances  shall  be  published  by  written 
advertisements  posted  ap  at  the  mayor's  office 
and  at  three  other  public  places  in  the  city  or 
iatanewspapvpuMttbedinthecitT.''  St.  1862, 
p.  858. 

Also  that: 

"Bt«7  ordlnanct  passed  by  the  city  comMtt 
■hall  be  preseoted  to  the  mayor  for  his  appxoT- 
al ;  if  he  approve,  be  shall  sign  It ;  If  not,  he 
shall  return  it  wiuiin  five  days  thereafter,  or  If 
tbe  city  council  be  not  then  in  session,  at  its 
next  meeting,  when  said  city  council  shall  re- 
consider said  ordiuaDce;  and  If  approved  bv 
two-thirds  of  all  the  members  elected  to  such 
board.  It  shall  take  effect  and  stand  as  sn  ordi- 
nance of  the  city."   Stats.  1862.  p.  342.  i  8. 

There  was  no  provision  as  In  the  Santa 
Rraa  charter  that  proof  of  the  passage  and 
pntollcatton  of  ordinances  mlg^it  be  made  in 
"the  usual  way,"  but  section  61  of  the  Prac- 
tice Act  (the  predecessor  of  section  459,  Code 
Olv.  Proc)  was  then  in  force,  and  under  It  one 
Seeking  the  advantage  of  an  ordinance  might 
plead  it  (and  consequMitly  prove  it  prima 
fade)  by  referring  to  it  by  its  title  and  the  day 
of  Its  passage.  This  was  "the  usual  way" ; 
consequently,  the  language  of  the  learned 
Justice  in  the  Santa  Rosa  Case,  whi(A  we 
quote  below,  is  entirely  applicable  to  the 
condition  presented  by  this  record.  He  said: 

*7here  can  be  no  donbt  that  publication  in  a 
newspaper  or  by  posting  is  made  by  that  statute 
a  condition  precedent  to  the  taking  effect  of 
any  ordinance;  but  it  does  not  follow  that  di- 
rect proof  of  that  fact  ia  essential  in  any  case. 
T\m  statute  expressly  allows  the  passage  and 
publication  of  ordinances  to  be  proved  'In  the 
usual  way' ;  that  is,  by  such  proof  aa  would  be 
sufficient  to  prove  such  facts  in  any  other  case. 
*  •  *  As  was  said  in  City  of  Atchison  v. 
King,  9  Kan.  550,  556:  'The  city  having  passed 
the  ordinance  four  or  five  years  before  it  was 
offered  in  evidence,  and,  having  acted  upon  It  as 
valid,  will  not  now  be  allowed  in  such  an  action 
to  deny  its  pnblicatiOD.   Such  a  rule  wonld  be  a 

Seat  inducement  to  dties  to  disobey  the  law. 
ley  get  the  benefits  and  escape  the  inconveni- 
ences of  the  law  by  such  a  course,  as  it  would 
In  most  eases  be  Inuwssible  for  a  stranfter  to 
prove  a  publication  four  or  five  years  after  the 
passags  of  ths  ordinane^  when  the  publication 


is  by  posted  notices.  Not  would  the  difficulty  be 
much  less  where  it  was  published  in  a  newspa- 
per, in  a  country  where  newspaper  changes  are 
as  frequent  as  they  are  in  this  state.  It  was 
the  duty  of  the  city  authorities  to  publish  the 
ordinance.  As  they  acted  on  it,  the  presump- 
tion is  that  it  was  duly  published;  and  at  least 
this  presumption  is  sufficient  till  the  contrary 
appears.* " 

In  Van  Buren  t.  Wells,  53  Ark.  377,  14  S. 
W.  88,  22  Am.  St.  Rep.  214,  It  was  held  that 
the  burden  of  proving  publication  was  not 
placed  upon  the  person  asserting  a  right  un- 
der the  statute,  but  upon  the  one  denying 
its  validity.  See,  also,  Mulr's  Adm'rs  v. 
aty  of  Bnrdstown,  120  Ky.  760,  87  S.  W. 
1096;  Missouri  Pacific  Ry.  Co.  v.  Cblck,  6 
Kan.  App.  482,  60  Paa  606;  McQnlUln,  Mu- 
nicipal Corporationa,  8  864. 

[2]  Proceedings  for  the  aasesament  of  prop- 
erty for  street  improvements  being  In  invttum. 
It  follows  that  after  the  defendant  has  prov- 
m,  In  the  nsual  manner,  the  existence  of  an 
ordinance  preserved  in  the  city's  ofiSdal  r«c- 
orda  as  the  true  and  genuine  act  of  its  com- 
mon council,  purporting  to  cast  upon  the 
dty  the  bnrden  of  paying  for  the  work,  facts 
tending  to  Invalidate  audi  ordljianoa  most 
be  provoi  by  the  dty  or  the  person  eeeklBg 
to  deny  the  dty's  liability. 

[t]  But  appellant  attaclis  the  ordinance  on 
gronnd  that  it  falls  to  redte  that  the  work 
on  San  Pablo  avenue  had  been  fully  eon- 
stmcted  to  the  satlstactlon  of  the  snperln- 
tendent  of  streets  and  of  the  dty  conndl.  or 
that  the  street  waa  in  good  condition 
throughont.  The  ordinance  does  redte  the 
ccmstnictlon  of  tlie  roadway  to  the  satlafae- 
tlon  of  the  superintendent  of  atreets  and  the 
dty  conndl.  The  ondaaUm  at  the  word 
"faUy"  before  "conatmcted"  we  deem  not 
Important.  SatlseadloiL  mffid^t  to  canae 
the  eonsdlinen  to  vote  to  accept  Oim  street 
most  be  regarded  as  fnU  satlataetliai  .for  all 
practical  ponNHna.  Tbere  was  no  redtal 
that  at  ttie  date  of  the  passage  of  the  ordt* 
nance  the  street  waa  *in  good  oondltioii 
throughont"  It  Is  argued  that,  irtiere  the 
Jurisdiction  ot  an  Inferlnr  trilninal  d^Moida 
upon  &etB  to  be  ascertained  by  sndi  tribu- 
nal, Ub  records  must  affirmatlT^  show  Uie 
existence  and  determination  ct  audi  tacts. 
BedeU  T.  Scott,  126  Gai.  676.  DO  Paa  210, 
and  stmllar  eases  are  dted  In  support  of  this 
portion,  and  appellant  asserts  that  a  finding 
of  Hie  good  ctndUloa  of  Uie  road  was  not  only 
a  prereanlsite  to  acceptance,  bnt  tbat  andi 
finding  nrnst  be  recited  in  the  ordinance  In 
order  to  give  validity  to  that  enactment 
The  doctrine  announced  In  BedeU  r.  Bcott 
has  been  aomevliat  modified  by  ttae  later  de- 
dsiott  In  Gacdella  r.  County  of  Amador,  164 
CaL  561.  128  Pac.  993.  This  court  said  In 
Chase  T.  Trout  146  Gal.  869,  80  Pac.  81 : 

"Where  a  legislative  body  is  given  power  to 
act  whenever  It  shall  find  a  given  fact  to  exist, 
it  is  not  necessary,  as  a  condition  to  the  exer- 
cise of  the  power,  tbat  such  body  should  pre- 
Tiously  or  contemporaneously  make  a  declara- 
tion that  the  fact  sxiats.  The  fact  that  it  takes 
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the  action  ralseti  tha  presumption  that  It  bad 
Dpon  iiu]niry  ascertained  the  exiatence  of  the 
fact,  unless  the  atotate  givinv  the  power  explicit- 
ly reQuirea  an  ezpFeaa  flndlng  or  declaration 
of  the  conditlonB  precedott.'' 

Section  20  ot  the  Vrooman  Act  (St  1885.  p. 
160)  does  not  require  that  an  ordinance  ac- 
cepting a  street  should  show  upon  Its  face 
that  the  street  was  "in  good  condition 
throngbont"  Therefore  the  omissloD  of  that 
recital  from  the  ordinance  did  not  nullify  its 
force  and  effect 

In  the  ordinance  In  question  that  part  of 
the  street  which,  according  to  law,  was  re- 
qnired  to  be  kept  in  order  by  a  railroad  com- 
pany was  excepted  from  the  operation  of 
the  by-law,  and  the  curbing  was  not  «pe- 
dflcally  mentioned  as  a  part  of  the  "road- 
way" which  the  dty  accq;>ted.  Both  of  these 
omissions  are  spedfled  by  appellant  as  fatal 
to  the  efficacy  of  the  ordinance.  Beandry  r. 
Valdez,  82  Oal.  276,  Is  dted  as  authority  for 
the  proposition  that  curbing  may  not  be  con- 
sidered a  part  of  the  "roadway."  That  case 
merely  holds  that  the  term  "macadamizing" 
does  not  Include  "enrbing."  Section  20  of 
the  Vrooman  Act  was  evidently  drawn  with 
the  intention  of  specifyliig  curbing  as  a  part 
of  the  roadway,  because  the  <Aty  is  therein 
inhibited  from  accepting  any  portion  of  the 
street  "less  than  the  entire  width  of  the 
roadway  (indudlng  the  curbing)."  The  curb- 
ing Is.  therefore,  tor  thie  purposes  of  the  act, 
included  within  the  definition  of  the  term 
"roadway,"  and  an  acceptance  of  a  "road- 
way" In  compliance  with  that  section  Is  an 
acceptance  of  the  whole  of  the  roadway,  In- 
cluding the  curbing.  Nor  did  tike  exception 
ttom  the  ordinance  of  that  part  of  the  street 
which  the  railroad  company  Is  bound  to  re- 
pair make  the  ordinance  a  nnlllty.  It  Is 
ccmslBtent  and  proper  to  read  aectim  20  ol 
the  Vrooman  Act  In  connection  with  section 
488  of  the  GlTll  Code.  While  it  is  trne  that 
the  former  statute  requires  the  eonndl  to 
acc^  the  entire  roadway,  tt  any  part,  it  Is 
equally  true  that  fOr  the  purposes  of  street 
assessment  One  eone  wfaidi  the  railroad  com- 
pany Is  bound  to  keep  In  repair  la  not  a  part 
ot  the  roadway.  In  San  Frandseo  Paving 
Oo.  V.  Egan,  146  GaL  688,  80  Paa  1076,  which 
was  an  action  to  foreclose  the  lien  of  a  street 
aasesanoit,  the  board  of  superrisors  bad  in 
the  resolution  of  Intention  speciflcally  ex- 
cepted "that  portion  required  by  law  to  be 
kept  in  order  by  the  railroad  company  har- 
ing  tracks  thereon,"  althon^  the  statute  only 
authorized  the  omteslcm  of  those  portions 
of  the  street  on  wfaidi  work  prerionsly  had 
been  performed  by  owners  of  land  fronting 
thereon.  It  was  held  that  the  board  of  su- 
pervisors had  the  right  to  except  in  Its  reso- 
lution that  part  of  the  street  which  tiie  rail- 
road company  was  bound  under  Its  franchise 
to  keep  in  order.  While  Oakland  Paving  Co. 
V.  Bier,  52  CaL  276,  Is  In  seeming  conflict 
with  this  conclusion,  we  are  not  favored 
with  the  text  of  the  reeolntion  of  the  oonndl 


RBPORTEIB  <Oel. 

there  reviewed,  fnie  opinion  merely  says 
that  the  council  did  not  accept  the  full  width 
of  the  street  fHie  resolution  was  also  held 
of  no  eireet  under  section  20  of  the  Vrooman 
Act,  because  it  sought  to  express  acceptance 
of  work  done,  rather  than  of  the  street  upon 
which  the  material  and  labor  had  been  be- 
stowed. 

[4]  Because  no  datum  plane  had  been  es- 
tablished and  offldally  adopted  by  the  dty  ot 
OakUind  prior  to  the  adoption  of  Ordinance 
No.  1071,  appellant  insists  that  the  attempt- 
ed acc^tance  of  San  Pablo  avenue  was  be- 
yond the  power  of  the  Hty  coundt  It  is 
true  that  without  a  datum  or  baala  fixed  for 
the  grade  of  a  street  a  contractor  may  not 
know  how  fkr  he  may  be  compelled  to  go 
In  filling  or  grading,  and  therefore  It  is  prop- 
er that  a  grade  should  be  fixed  before  the 
letting  of  public  contracts  for  street  work. 
But  this  Is  not  a  question  between  the  dty 
and  a  contractor  or  a  prospective  bidder 
whose  rights  are  In  dangtt  of  being  violated 
because  of  the  nonexlstmce  of  an  offidal 
grade.  When  a  mnnldpallty  engages  wltii 
the  owners  of  property  to  ke^  the  roadway 
of  a  street  tat  repair,  It  makes  such  engage- 
ment In  view  ot  tb»  existing  facts,  and  the 
existence  or  nonexistence  of  an  offldal  datum 
plane  Is  entirely  Immaterial  to  the  force  and 
validity  of  its  ordinance  of  acceptance. 

[SI  It  la  also  suggested  that  respondent's 
failure  to  appeal  to  the  council  for  relief 
estopped  him  from  maintaining  this  defense, 
that,  being  presumed  to  know  of  the  exist- 
ence of  the  ordinance,  he  remained  silent 
while  the  work  was  bdng  done,  and  the  fail* 
ure  to  present  his  objections  and  his  defense 
to  the  dty  coondl  preduded  him  firom  an 
assertion  of  such  defimse  btfore  any  oOier 
tribunal.  But  the  presumption  of  knowl- 
edge did  not  attach  to  the  respondent  with 
any  greater  strength  than  it  applied  to  the 
dty  or  to  the  contractor.  What  could  the' 
council  have  done  to  remedy  the  situation? 
It  could  not  have  removed  the  effect  of  the 
ordinance.  The  coundl  had  the  right  to  or- 
der the  improvement,  and  the  property  own- 
er could  not  question  that  right,  but  be  could 
contest  the  contractor's  right  to  collect  from 
him  after  the  work  was  completed.  In 
FUdilnger  v.  Fay,  119  Cal.  690,  51  Pac  855, 
the  facta  were  these:  The  common  coun- 
cil of  the  dty  of  San  Jose  had  ordered  cer- 
tain work  done  on  a  street,  and  had  enter- 
ed into  a  contract  with  the  respondent,  but 
the  appellant,  who  owned  property  abut- 
ting on  the  street,  sougjit  by  Injunction  to 
restrain  prosecution  of  the  Improvement  on 
the  ground  that  he  would  be  charged  with  a 
proportion  of  the  cost  In  violation  of  a  reso- 
lution of  the  coundl  by  which  the  street  had 
been  accepted  In  accordance  with  the  provi- 
sions of  the  street  Improvement  act  This 
court  held  that  the  injunction  was  properly 
denied  and  said,  among  other  things: 

"Whether  the  cost  of  that  work  shall  be  boms 
bf  the  dty,  or  be  aueassd  upm  ths  adjacent 
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lands,  win  be  determined  after  tbe  work  ander 
the  contract  baa  been  completed.  If,  for  any 
reason,  an  asseasment  therefor  cannot  be  legally 
made  upon  the  lands  of  the  plaintifCs,  they  will 
then  be  entitled  to  relief  against  sndi  procedure, 
«r  can  soccessfnlly  defend  any  proceedlns  to 
enforce  tbe  assessmeDt." 

Besides,  it  has  been  beld  that  the  doctrine 
<tf  estoppel  has  no  application  In  proceedings 
to  enforce  liens  for  street  work.  Heft  v. 
Payne,  97  CaL  110,  at  Pac  844;  Union  PaT- 
ins  ft  Coutnu:tlnK  Co.  t.  McGovenit  127  CaL 
«88,  60  PftC  160. 

[•]  In  <qn>osltlon  to  tbe  superior  court's 
eemduiliw  Uiat  no  lien  could  attach  upon  tbe 
property  for  the  isqproranent  made,  for  tbe 
reason  that  at  the  time  the  contract  was 
made  San  Pablo  avenne  was  an  accepted 
street,  we  are  favored  with  an  elaborate  brief 
one  of  the  amici  curie  wherein  It  is  argu- 
ed that  no  exunptlon  existed  by  reason  of  the 
ordinance  iHroTisUms.  In  BUMN»rt  of  this  con- 
tentlim  cooasel  inslsta  that  sectJ<m  20  of  the 
VrooBuw  Act»  before  its  repeal  tn  lOU  (which 
was  Bobseauent  to  tbecompletlim  of  tiie  work 
bere  con8ld«rad>,  created  no  rested  or  con- 
tractual rigbt  when  St  was  complied  wltb, 
and  that  the  azemption  therein  provided  foi 
was  a  mere  gratuity,  nvocable  at  tbe  will 
and  pleasure  of  tbe  poww  bestowing  the 
sratuitsr*  Tbe  question  whether  or  not  ex- 
emptioBS  at  this  sort  c^te  a  oontractnal  re- 
lation has  been  twice  before  this  coart,  but  it 
was  not  decided  either  time.  San  Frandsco 
V.  Certain  Real  Estate,  42  OaL  021;  Oakland 
Paving  Co.  T.  Rier,  snpni.  Qenerally  speak- 
ing, however,  the  principles  of  taxation  are 
not  those  ot  contract,  and  it  has  freauently 
been  decided  In  other  Jnrlsdictiona  that  i)ay- 
ment  by  a  property  own»  for  Improvements 
to  a  street  in  no  wise  constitutes  a  cwslder- 
ation  moving  from  blm  to  the  city  which 
would  support  a  contractual  obligation.  See 
T^add  V.  caty  of  Portland,  32  Or.  271,  51  Pac. 
664,  07  Am.  St  Rep.  526,  and  cases  cited.  On 
the  otber  band,  there  are  authorities  which 
hold  fliat,  where  an  assessment  has  been 
made  under  powers  properly  exercised,  and 
has  been  duly  paid,  a  second  assessment 
should  be  borne  by  tbe  general  public  for  the 
reason  that  the  benefits  to  the  owner  of  abut- 
ting property  of  such  second  Improvement  is 
reduced  to  a  minimum,  and  that,  the  real 
benefit  being  to  tbe  community  generally,  the 
municipal  treasury  should  bear  the  burden- 
Aammett  v.  Philadelphia.  6S  Pa.  146,  3  Am. 
Rep.  AlB.  Tlie  principle  upon  which  owners 
of  abutting  property  are  charged  with  the 
cost  of  street  Improvements,  in  tbe  first  In- 
stance, Is  that  their  property  is  benefited  In 
a  special  manner.  In  recognition  of  this  doc- 
trine, statutory  provision  Is  often  made  for 
exempting  property  from  tAe  operation  of  an 
assessment  where  a  prior  improvement  has 
been  ordered  and  constructed,  or  for  the  giv- 
ing of  some  credit  for  the  value  of  such 
prior  improvement,  and  when  such  exemp- 
tion or  credit  has  been  ordered  in  conformity 
with  statute  or  ordinance,  It  bas  nanally  been 


sustained.  The  policy  of  the  Legislature 
of  this  state  has  been  to  recognize  that  the 
special  benefit  which  an  abutting  owner  has 
received  by  reason  of  street  improvements 
has  been  wttisfled  by  the  payment  of  one  as- 
sessment, and  that  under  a  second  improve- 
ment an  owner  of  property  abutting  thereon 
does  not  derive  any  advantage  beyond  that 
enjoyed  by  all  other  citizens.  Section  20 
of  the  Vrooman  Act  is  a  legislative  recogni- 
tion of  a  right  to  exemption  which  ought  to 
exist  under  all  conditions  of  fairness  and  Jus- 
tice. Irrespective  of  the  question  of  what 
rights  mi^t  or  might  not  accrue  under  the 
exemption,  it  is  admitted  that  the  section 
provides  for  the  creatlcm  of  a  certain  status 
by  the  adoption  of  an  ordinance  of  accept- 
ance, and  that  the  moment  this  status  Is 
brought  into  existence  the  soTerelgn  power 
of  the  state  operates,  throug'h  the  act,  to 
create  an  exemption.  It  Is  contended,  how- 
ever, that  while  this  exemption  continued 
to  exist  after  the  adoption  of  a  freeholders' 
charter,  the  provisions  of  which  were  con- 
sistent with  the  Vrooman  Act,  this  situa- 
tion was  changed  In  November,  1806,  by  the 
unendment  to  section  6  of  article  11  of  the 
ConstltuticHi,  under  which  cities  and  towns 
theretofore  or  thereafter  organized,  and  the 
charters  of  such  cities  and  towns,  were  freed 
In  all  "municipal  affairs"  from  any  further 
subjection  to  or  control  by  general  laws,  and 
that  upon  the  adoption  of  the  amendment  the 
freeholders'  charter  became  exclustvely  oper- 
ative In  matters  of  street  Improvements  and 
acceptance,  and  that  accordingly  any  exemp- 
tion created  under  general  laws  became  ex- 
tinguished. In  support  of  this  theory  it  Is 
argued  that  to  hold  otherwise  would  have  the 
effect  of  Interfering  with  the  power  of 
taxation  by  tbe  city,  by  Increasing  the  bur- 
den on  the  general  taxpayers  by  reason  of 
the  fact  that  the  exemption  would  augment 
the  area  of  land  relieved  from  assessment  for 
street  purposes  by  acceptances  under  section 
20  of  the  Vrooman  Act.  This  contention  can- 
not be  maintained.  The  delegation  of  ex- 
clusive authority  by  constitutional  provision 
to  municipalities  tn  municipal  affairs  does 
not  of  Itself  have  the  effect  of  repealing  all 
general  laws  with  reference  to  such  affairs. 
Bights  existing  under  a  statute  In  force  when 
a  constitutional  amend^ient  is  adopted  are 
not  affected  by  it,  unless  It  contains  some 
provision  which  spedflcally  abrogates  such 
pre-existing  rights.  1  Page  &  Jones  on  Taxa- 
tlon,  S  166.  Unless  Intent  to  r^eal  the  terms 
of  a  qieclal  law  is  evident  from  tbe  language 
of  a  consUtutl<mal  provision,  courts  should 
a/isume  as  a  rule  of  construction  that  only  a 
prospective  operation  of  the  constitutional 
provision  was  contemplated.  State  ex  reL 
Harrison  v.  Prazler,  08  Mo.  426,  11  S.  W. 
973.  Constitutional  provisions  do  not  af- 
fect laws  in  existence  unless  the  words  em- 
ployed show  a  clear  intentlmt  that  the  pro- 
vislons  shall  have  a  retroactive  effect.  Mest- 
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fts  V.  Diamond  Goai  &  Coke  Co.,  12  Wyo.  414, 
76  Pac.  667;  Hamlltoa  on  AsseasmentB,  {{ 
196,  201,  note.  Tbe  constitutional  amend- 
ment bere  Invoked  to  defeat  tbe  asserted  ex- 
emption contains  no  sncb  provlaioD,  nor  was 
any  ordinance  ever  adopted,  under  tbls  grant, 
so  far  as  this  record  discloses,  attempting  to 
revoke  tbe  exemption  provided  for  in  tbe 
Vrooman  Act  and  declared  by  the  ordloance 
of  the  city  of  Oakland  whldi  we  bare  been 
here  reviewing.  Both  tbe  act  and  the  ordi- 
nance having  been  in  force  at  the  time  of  tbe 
improvement  for  which  plaintiff  seeks  pay- 
ment from  defendant,  It  follows  that,  as  the 
street  bad  been  duly  accepted,  the  assessment 
was  void. 

Our  conclusion  with  reference  to  tbls 
branch  of  the  case  makes  it  unnecessary  for 
us  to  discuss  the  other  alleged  errors. 

Tbe  Judgment  and  order  from  which  plain- 
tiff has  appealed  are  affirmed. 

We  concur:  HENSHAW,  J.;  I-ORIGAN,  J. 


Ex  parte  McDONOUGH.    (Cr.  19ia) 

(Supreme  Court  of  California.    May  24,  1915. 
Dissenting  Opinion  June  8,  1815.) 

1.  WnmssBs  4=s>201— Puvilkob— AirOBmT 
AND  Client— "CoKMONiCATioN." 

An  attorney  who  bad  been  employed  by 
certain  clients  to  represent  them  in  matters 
connected  with  tbe  InveBtlgation  of  election 
frauds,  and  who  appeared  to  defend  three  oth- 
er  individuals  who  were  indicted  for  such  frauds 
and  put  up  a  cash  bail  for  one  of  tbe  indicted 
men,  cannot  be  compelled  to  state  to  the  grand 
jury  the  names  of  the  clients  who  employed  him 
to  represent  the  three  indicted  men,  and  who 
furnished  the  cash  for  the  ball,  under  Code 
Civ.  Proc.  S  282,  subd.  5,  requiring  an  attot^ 
ney  to  maintain  inviolate  the  secrets  of  his 
dient,  and  section  ISSl,  providing  that  an  at- 
torney cannot)  without  the  consent  of  his 
clients,  be  examined  as  to  any  communication 
made  by  the  client,  "communication"  in  that 
section  not  being  restricted  to  mere  words  but 
Including  acts  as  well. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  754,  755 ;  Dec.  Dig.  «=>  201. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  CommunicationB.1 

2.  WpTNESSKS    «=>201— PbIVIUEGE— ATTOaNBT 

AND  Client— FuTUKE  iLtEOAL  Act. 

A  communication  to  an  attorney  concern- 
ing an  intention  on  the  part  of  the  client  to 
do  some  illegal  act  in  the  future  is  not  privi- 
leged. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  T54,  755;  Dee.  Dig.  ^201.] 

lAwlor,  J.,  dissenting. 

In  bank.  Application  by  George  McDon- 
oogh  tar  a  writ  of  habeas  corpus  for  his 
discharge  from  custody  on  the  sentence  for 
contempt  of  court    Petlticmer  discharged. 

A.  L.  Frlck  and  Burton  Jackson  Wyman, 
both  of  Oakland,  for  petitioner.  W.  H.  L. 
Hyuea,  Dist.  Atty.,  and  Walter  3.  Burpee, 
Chief  Deputy  Dlst.  Atty.,  both  of  Oakland, 
for  respondent 


BEPOBTBR  (CiL 

ANQELLOTTI,  C.  J.  Petitioner,  an  at- 
torney at  law,  was  retained  by  one  WooUey 
and  one  Gorman  to  represent  them  as  their 
attorney  in  connection  with  any  and  all  in- 
vestigations that  were  being  made,  or  tliat 
might  be  made  as  to  their  participation  In 
certain  allied  election  frauds  and  vtolations 
of  tbe  election  laws  in  Alameda  county, 
claimed  to  have  been  committed  In  connection 
with  the  general  primary  election  of  Ai^st 
25,  1814,  and  he  has  ever  since  been  act- 
ing as  th^r  attorney  in  pursuance  of  sik9i 
employment  Subsequent  to  such  employ- 
ment one  HigglDs,  one  Gale,  and  one  Wiles 
were  Indicted  by  the  grand  jury  of  tbat  coun- 
ty, charged  with  participation  in  said  crimes 
alleged  to  have  been  committed  In  connection 
with  audi  Section.  Petitioner  appeared  as 
the  attorney  of  each  (tf  such  men,  and  has 
ever  since  acted  tor  them^  having  admitted- 
ly bean  employed  to'  represent  them.  He  de- 
ported $10,000  cash  hall  for  the  release  at 
Higgliw.  Subaeauentty  tbe  grand  Jury  at 
Alameda  county,  in  the  further  luTeitigatlw 
of  said  frauds  and  crimes,  ivrocnred  the  at- 
tendance of  petitioner  as  a  witness,  and 
while  be  has  flnally  answered  many  (iuflBti<m8 
put  to  Mm,  he  has  steadily  refmed  to  answer 
such  questions  as  tiiese,  viz.: 

Q.  Who  employed  you  to  represent  HigfAns 
et  at?  Q.  Did  Jack  Woolley  or  Grant  Gor- 
man employ  you  to  represent  Higgins  et  aL? 
Q.  Did  Jack  Woolley  or  Grant  Gorman  fur- 
nish the  (10,000  which  yon  deposited  as  bail 
for  Higgina?  Q.  Who  furoished  the  910,000 
deposited  as  bail  for  Higglnsl 

For  bis  refusal  to  answer  these  questions 
after  being  ordered  to  do  so  by  the  superior 
court,  petitioner  has  been  adjudged  guilty  of 
contempt  of  court,  and  ordered  confined  in 
the  county  5aU  of  Alameda  county  until  be 
does  answer  them.  Admittedly  the  purpose 
of  the  questions  Is  to  obtain  evidence  against 
Woolley  and  Gorman,  by  which  they  can  be 
implicated  as  principals  In  the  commission 
of  the  crimes  for  which  Hlggins  et  aL  had 
been  indicted,  and  to  Implicate  them  In  the 
commission  of  Uie  election  frauds. 

Tbe  court  below  found  that  all  the  allega- 
tions of  petitioner's  affidavits  filed  in  the 
contempt  proceedings  are  true.  These  af- 
fidavits averred  substantiaUy,  among  other 
things,  the  following:  Each  and  every  com- 
munication, either  verbal,  written,  or  by 
signs,  which  he  bad  received  from  either 
Woolley  or  Gorman  in  any  way,  relating  to  or 
concerning  or  about  tbe  said  frauds,  or  tbe 
charses  on  which  Hlggins  et  al.  were  indict- 
ed, or  with  reference  to  the  defense  or  ball 
of  either  said  Hlggins  or  said  Wiles  or  said 
Gale,  were  received  by  him  as  the  attorney 
for  said  Woolley,  and  as  tbe  attorney  for 
said  Gorman,  and  not  otherwise.  That  the 
$10,000  deposited  as  bail  for  Hlggins  was 
delivered  to  blm  by  a  client  of  his,  which 
client  had  previously  employed  him  to  repre- 
sent blm,  said  client,  in  all  investigations 
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which  were  b^g  or  might  be  made  of  said  r 
client's  conduct  In  ccnmectlon  with  said  al> 
leged  electton  fronds  and  In  connection  with 
Hlgglns  et  aL,  and  to  represent  him  In  all 
matters  and  things  growing  out  of  the  alleg- 
ed election  frands  in  which  It  waa  or  might 
be  claimed  that  said  client  was  Implicated, 
and  In  any  proceedings  whereby  It  might  be 
aoQcht  to  ascertain  whAher  the  said  dlent 
was  connected  with  the  commission  of  these 
crimes  or  not  That  cUents  employed  him 
to  represent  Hlgglns  et  al.,  and  that  these 
(dlents  had  prerlonsly  employed  him  to  rep- 
resent them  in  connection  with  all  charges 
which  might  be  brought  against  them  In  con- 
nection with  said  frands,  and  In  reference 
to  any  claim  that  might  be  made  that  these 
clients  had  In  any  way  been  connected  with 
tiiese  frands,  and  that  it  was  In  connection 
with  such  employment  by  said  clients  to  act 
as  their  attorney,  and  not  otherwise,  that 
these  clients  employed  him  to  represent  Hlg- 
glns et  al.  That  neither  the  unnamed  clients 
nor  Woolly  nor  Gorman  cmsented  to  his 
testifying. 

[IJ  The  qaeBtl<m  presented  Is  whether  the 
employment  of  petitioner  by  his  clients  to 
defend  Hlgglns  et  al.  and  the  furnishing 
by  his  cllente  of  the  sum  of  $10,000  to  bail 
out  Hlgglns  were  matters  concerning  which 
he  cannot  testify  without  the  consent  of  each 
cUents.  Section  1881  of  the  Code  of  ClTll 
Procedure  provides : 

'^ere  are  particular  relations  In  which  It 
is  the  poller  of  the  law  to  encourage  conBdecce 
and  to  preserve  it  inviolate;  tiierefore,  a  per- 
son cannot  be  examined  as  a  witness  in  the 
followinR  cases :  *  •  •  2.  An  attorney  can- 
not, without  the  consent  of  his  client,  be  ex- 
amuied  as  to  any  communication  made  by  the 
dlent  to  him,  or  his  adriee  Riven  thereon  in 
the  course  of  professional  employment" 

However  desirable  it  may  be  to  obtain 
proofs  sufficient  to  Insnre  the  conviction  of 
all  persons  who  commit  crimes  of  the  charac- 
ter of  those  under  investigation,  and  it  will 
readily  be  conceded  th&t  It  is  most  desirable, 
snch  proofs  may  not  be  obtained  from  those 
who  are  forUdden  by  our  law  to  give  them. 
In  regard  to  the  obligations  of  an  attorney  to 
his  cliMit  in  this  respect,  onr  statutes  are 
very  ex^dt,  making  it  his  duty  "to  main- 
tain inviolate  the  conQdence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his 
<dlent"  (Ck>de  Oiv.  Proc.  {  282,  anMj  5),  and, 
in  the  section  above  qnoted,  prohibiting  his 
examination  as  a  witness,  as  therein  stated. 
As  said  in  People  v.  Atkinson,  40  OaL  284 : 
"On  prindples  of  pablic  p<^lcy,  eommunlca- 
tioni  from  a  client  to  his  attorney,  touching  the 
subject-matter  under  investigation  are  privileg- 
ed, and  will  not  be  allowed  to  be  disclosed  by 
«  the  attorney,  even  though  he  be  willing  to  do 

BO.- 

It  is  obvlons,  of  coarse,  that  the  sole  pur- 
pose of  the  gnesUons  was  to  obtain  from  petl- 
Utiner  proof  of  admissions  by  a  client  to 
him,  tending  in  some  degree  to  show  com- 
X^ty  m  bis  part  In  the  alleged  crimes  for 


which  Hlgglns  et  al.  had  been  indicted,  made 
while  he  was  acting  as  the  attorney  of  such 
client  in  the  very  matter  of  said  alleged 
crimes.  Under  the  drcnmstances  shown  here, 
the  questions  conld  have  no  other  purpose, 
and  the  answers  no  other  effect  It  will  at 
onee  be  conceded  that  If  this  client  had  said 
to  such  attorney  that  he  had  aided  and  abet- 
ted Hlgglns  et  al.  in  the  commission  of  the 
acts  for  which  they  had  been  indicted,  un- 
der such  circumstances  of  course  as  to  pre- 
clude the  idea  that  hia  statemuit  was  not 
confidential,  the  attorney  could  not  be  ex- 
amined as  a  witness  r^arding  such  state- 
ment, in  view  of  our  law,  without  the  con- 
sent of  the  client  To  our  minds  there  is  ab- 
solutely no  distinction  In  principle  between 
such  a  case  and  that  presented  by  the  gnes- 
tlons  which  It  Is  here  soi^ht  to  compel  peti- 
tioner to  answer.  The  only  difference  is  In 
the  weight  of  the  testimony  as  going  to  show 
Bocb  complicity  on  the  part  of  the  client,  in 
the  one  case  being  a  direct  admission  of  such 
compUdtr,  and  in  the  other  being  an  ad- 
mlssioQ  of  Interest  from  whidi,  in  the  ll^t 
of  othOT  drcnmstancea.  snch  compUdty  ml^t 
reasonably  be  inferred. 

'  It  has  beoi  said  that  the  word  "commanl- 
cation"  as  used  in  such  prorlslons  as  onr 
section  1881,  Code  of  CMtH  Procednr^  is  not 
to  be  restricted  to  mere  words  uttered  hf  the 
elioit,  that  looking  back  at  the  reaaon  at 
the  privilege  it  Is  seen  to  secure  the  cllent^s 
freedom  of  mind  In  commlttlnK  his  aftairs  to 
the  attorney's  knowledge,  and  that  acts,  as 
well  as  woida,  may  ftll  within  the  privilege. 
See  Wigmore  on  Evidence,  |  2806 ;  State  r. 
Dawadn,  80  Mo.  149,  1  S.  W.  827;  Holden 
V.  State,  44  Tex.  Crlm.  382,  71  S.  W.  «00. 
Th&e  statements,  we  are  satisfled,  are  in  ac- 
cord with  the  reascm  of  the  rule,  and  we  can- 
not doubt  thdr  correctaess.  The  questions 
here  called  for  "communications"  fr<an  petl- 
tloner'B  client  or  cUents  to  him.  In  view  cAC 
the  facta  found  by  the  lower  court,  it  cannot 
here  be  doubted  dther  that  whatever  In- 
formation was  conveyed  to  petitioner  therein 
came  to  him  from  his  dients  in  the  ordinary 
course  of  his  professional  empl<^ment  aa 
such  clients*  attorney,  or  that  there  was  noth- 
ing in  the  nature  of  the  transaction,  or  In 
matters  extraneous  thereto,  to  rebut  the  pre- 
sumption that  the  commonlcatlona  were  con* 
fidentlal.   See  Hager  v.  SMndler,  20  Cal.  67. 

[2]  And  there  was  nothing  In  the  facts  to 
warrant  a  coocluslon  that  the  evidence  pro- 
posed to  be  thus  adduced  bore  at  all  upon  any 
intention  or  arrangem«it  on  the  part  of  the 
dlent  to  perform  Bome  Illegal  act  in  the  fu- 
ture, or  the  then  actual  doing  of  any  snob  Il- 
legal act,  as  to  which,  it  may  be  conoeded, 
the  rule  would  not  apply,  however  injurious 
to  the  client  the  evidence  might  be.  See 
United  States  v.  Lee  (C.  O.)  107  Fed.  702. 
There  was  nothing  Illegal  or  contrary  to  pub- 
lic p<^cy  in  what  it  was  pn^K>sed  to  show 
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petitioner's  clients  had  done  in  the  way  of 
employing  petitioner  to  defend  Hlgglns  et 
or  in  fumlBhinK  the  money  to  be  used  for  tbe 
purpose  of  obtaining  the  release  of  Hlgglns 
on  ball.  As  before  suggested.  It  was  simply 
being  attempted  to  show  by  petitioner's  tes- 
timony that  the  clients  had  made  to  talm 
admissions  from  wblch,  In  tbe  light  of  other 
circumstances,  their  guilt  In  tbe  matter  as  to 
wblch  petitioner  was  defending  them,  might 
be  Inferred. 

We  are  unable  to  perceive  any  suffldent 
ground  upon  which  It  may  be  held  that  peti- 
tioner may  be  compelled,  without  his  cUrat's 
consent,  to  answer  any  of  these  questions. 
Counsel  for  the  people  rely,  as  to  the  ques- 
tions directed  to  the  identity  of  the  persons 
who  employed  i>etltloner  to  defend  Higglns 
et  al.,  upon  what  has  frequently  been  said  to 
the  effect  that  an  attorney  Is  not  prlrlleged 
from  disclosing  by  whom  he  was  employed. 
Ordinarily  this  is  doubtless  true.  As  is  said 
by  Wlgmore  In  his  work  on  Evidence  (section 
2313).  the  identity  of  the  attorney's  client,  or 
tbe  name  of  the  real  party  la  interest,  will 
s^dom  be  a  matter  that  can  be  held,  nuder 
the  law,  to  have  been  communicated  In  oon- 
fldence.  The  mere  fact  of  retaining  an  at- 
torney to  act  as  such  is  not  ordinarily  a  mat- 
ter occurring  in  the  course  of  tbe  coufldentlal 
relation  of  attorney  and  client,  but  is  some- 
thing that  precedes  the  estabUsbment  ot  that 
relation.  Eld^man  v.  Troll,  20  Minn.  12-1, 
12  N.  W.  347.  Frequently,  too,  the  fact  of 
employment  of  an  attorney  by  a  certain  per- 
son for  a  spedflc  purpose  is  an  element  of 
the  cause  of  action  being  asserted  against 
such  person  in  the  matter  under  lovestiga- 
IXoa.  This  is  illustrated  in  the  case  of  White 
V.  State,  86  Ala.  89,  5  South.  674,  and  Stanley 
T.  Stanley,  27  Wash.  570,  68  Pac.  187,  dted 
by  counsel  for  the  people.  In  the  first  of 
these  cases,  White  was  charged  with  making 
a  false  claim  against  a  railroad  company  for 
lost  baggage,  and  evidence  of  an  attorney, 
employed  to  present  the  claim  and  who  pre- 
sented it,  as  to  his  employment,  was  held 
admissible.  The  other  case  was  an  action  for 
damages  by  a  wife  against  her  husband's  par- 
ents for  alienation  of  tier  husband's  affection, 
and  the  teBtlmuiy  of  an  attorney  that  he 
wax  «nployed  by  the  iMrenta  to  bring  an  ac- 
tion tor  divorce  <m  the  part  of  the  husband 
against  the  wtf6  was  held  to  be  proper.  Aa 
ICr.  Wlgmore  says,  much  ought  to  depend  on 
the  circurostaoces  of  each  case.  The  matter 
was  discussed  In  In  re  Sbawrant  Hin.  Co., 
04  App.  Dir.  166.  87  N.  T.  Supp.  1059,  and  it 
was  substantially  said  that  many  cases  hold- 
ing that  an  attorney  may  be  compelled  to  tes- 
tis to  his  representation  of  some  person  aa 
on  attune  ore  based  and  decided  upon  the 
IHrtnclple  that  tbe  enqdoymmt  and  commnnl- 
catlons  were  made  for  the  purpose  ena- 
bling the.  attorney  to  perform  acts  which 
iBTolTed  Oie  rights  o2  third  parties,  who  act- 


ed upon  the  faith  of  his  attorneyatalp,  and 
that  undM-  such  circumstances  It  was  entire* 
ly  proper  that  the  fact  oi  attorneyship 
should  be  established.  Of  course,  we  have 
nothing  of  this  kind  here.  The  case  of  Unit- 
ed States  V.  Lee  (C.  O.)  107  Fed.  702.  perhaps 
comes  nearer  to  sustaining  the  claim  of  tbe 
attorneys  for  the  people  than  any  other  case 
cited,  but  even  that  case  Is  dlstlngulahable 
in  a  material  way.  The  grand  Jury  was  In- 
vestigating the  matter  of  the  disappearance 
of  Lee,  who  had  become  a  fugitive  from  jus- 
Uce  while  under  Indictment  and  awaiting 
trial,  and  hla  attorney,  who  had  appeared 
for  him  on  the  indictment,  was  compelled  to 
testify  as  to  tbe  name  of  the  pereon  who  bad 
employed  him  to  defoid  Lee;  it  appearing 
that  some  one  other  than  Lee  himself  bad  em- 
ployed falm.  As  suggested,  tbe  grand  Jury 
was  Investigating  the  matter  of  hla  disap- 
pearance, and  not  the  qae8ti(Mi  of  his  gnUt 
of  the  charge  agalnat  him-— was  endeavcwtng 
to  ascertain  who,  if  anybody,  was  guilty  of 
compUcity  in  the  flight  at  Jjee,  an  illegal  act 
occurring  after  the  commission  of  the  crime 
charged  against  Le&  Even  as  to  this  the  dis- 
trict judge  said  that  a  question  asked  the  at- 
torney relative  to  the  interest  whldi  his 
client  had  in  the  defense  of  Lee  might  Involve 
a  onfldential  communication  from  his  client 
to  himself,  and  might  therefore  be  Improper. 
He  further  said: 

"If  the  client  did  have  an  interest  and  stated 
it  to  bis  Gounsd,  the  latter  is  not  called  upon 
to  reveal  it" 

But  the  judge  thought  that  counsel  could 
not  state  that  he  gained  the  Information  call- 
ed for  from  a  client  and  then  leave  that 
client  mysterious,  unknown,  and  undefined, 
and  that  the  court  had  a  right  to  know  that 
the  client  was  actual  flesh  and  blood,  and — 
"to  demand  identification  for  the  purpose  at 
least  of  testing  the  statement  wUn  has  been 
made  by  the  attorney  who  traces  before  him  the 
shield .  of  this  privilege." 

Of  etrnma,  in  view  <tf  the  facts  found  by 
the  trial  cGort  hwe^  no  such  reason  exists 
in  this  case.  It  Is  dear  enough  that  a«ie 
of  the  various  reascau  odvaneed  In  the  au- 
thorities for  the  dtedosare  of  the  name  of 
the  client  wIm  employed  tbe  attorney  is  ap- 
plicable her^  In  view  ot  the  drcnmstanoss 
of  this  casa  We  cannot  escape  the  contu- 
sion that,  in  view  of  tbe  findings  ot  tbe  low- 
er court,  to  require  the  petitioner  to  answer 
any  of  tbe  questions  as  to  the  name  ot  the 
clioit  who  emplcved  him  to  defend  Hlggins 
et  aL  would  be  to  require  blm  to  divulge  a 
ocmfldraitial  commanitxtlon  made  to  him  by  a 
cUcnt  In  the  course  of  his  employment — a 
communication  tending  to  show,  and,  under  » 
tbe  drcumstances  of  this  ease,  material  only 
fbr  the  purpose  of  showing,  an  acknowledg- 
ment of  guilt  on  the  part  of  such  client  of 
tbe  very  offenses  on  account  which  the  at> 
torney  had  been  employed  to  defoid  him.  ' 

Wbat  we  have  aaid  la  also  trne  as  to  tSt» 
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VaeaOoM  r^ttve  to  tbe  fniiilshfng  6t  tbe 
money  deposited  aa  ball  tor  Hlg^ns. 
The  petitioner  Is  dlscbarged  from  custody. 

We  concur:  SLOSS.  J.;  LOBIGAN,  3.; 
UBLTIN,  J.;  BEMSHAW,  X;  SHAW,  J. 

LAWLOR,  J.   I  dissent    I  wm  file  an 

opinion  later. 

LAWLOR.  J.  I  dissent  In  my  oplnlcm 
the  Judgment  of  contempt  shonld  be  nplield. 

^There  Is  In  the  commitment,  and  made  a 
part  thereof,  a  full  record  of  the  proceedings 
before  the  grand  jury,  and  the  snperlor  court 
which  Includes  the  two  affidavits  each  of  A. 
K.  P.  Harmon,  foreman  of  the  grand  Jury, 
and  the  petitl<mer.  This  record  merits  a  crit- 
ical ttEamlnatlon.  X  will  consider  the  ques- 
tions relating  to  employment  and  twn  sep- 
antely. 

On  the  goesUrai  of  employment  I  will  ex- 
amine, first,  whether  tbe  superior  court  found 
that  before  petitioner  was  employed  to  repre- 
sent Hlgglns,  Gale,  and  Wiles,  he  had  al- 
ready been  retained  on  behalf  of  the  party  or 
parties  who  so  employed  him,  and  In  this  con- 
Deetlon  the  Inquiry  is  apart  from  the  ques- 
tion of  the  Identity  of  such  party  or  parties. 

It  was,  of  course,  necessary  for  petitioner 
to  show  such  order  In  the  respective  employ- 
mentfl  as  a  foundation  for  the  cfalms  of  priv- 
H^e»  and  he  sought  to  show  It  In  an  Indirect 
and,  as  I  think,  Ineffectire  way. 

In  respect  to  Hlgglns  and  Oale  It  Is  alleg- 
ed that  he  was  employed  prior  to  Octot)er 
19tb,  and  WUes  prior  to  November  lOtb,  but 
there  Is  a  striking  absence  of  any  avennent 
covering  the  exact  date  of  Ills  employment 
on  behalf  of  the  three  men. 

In  regard  to  the  date  that  he  was  retained 
by  those  who  wnplt^ed  him  to  represent  Hlg- 
glns et  al.,  it  Is  plainly  averred  that  Woolley 
and  Gtorman  engaged  him  separately  as  their 
Individual  attorney  on  October  17tfa.  There 
Is,  however,  no  allegation  in  terms  that  be- 
fore i>etltloner  was  employed  to  act  for  Hlg- 
glns et  aU,  he  had  been  retained  by  Woolley 
and  Gorman  on  their  own  account  But  such 
prior  employment  Is  attempted  to  be  estab- 
lished by  several  indirect  averments.  For 
instance,  It  is  alleged  that  anything  "which 
may  have  been  said"  to  petitioner  by  ^ther 
Woolley  or  Gorman  about  the  cases  against 
Hlgglns,  Gale,  and  Wiles,  or  r^resentlug 
them,  was  communicated  whUe  the  relation 
of  attorney  and  client  existed  between  Wool- 
ley  and  Gorman  and  petitioner,  ud  not  oth- 
erwise. 

It  la  elsewhere  averred  that  petitioner  had 
been  employed  by  "clients"  of  bis,  without 
stating  their  names  or  how  many  aach  clleuts 
there  were.  Then  follows  the  direct  allega- 
tion (which  Is  absent  from  the  averments 
wherein  Woolley  and  Gorman  are  mention- 
ed by  name)  that  before  the  "clients"  employ- 
ed him  on  behalf  of  Hlgglns,  Gale^  and  Wiles 
tfwy  employed  Um  to  represent  them.  And  In 


succeeding  paragraphs  it  Is  averred  In  se- 
quence that  Woolley  and  Gorman  were  and 
are  "clients"  of  petitioner.  It  was  appar- 
ently Intended  to  further  supplement  the 
suggestion  of  prior  employment  by  Wool- 
ley  and  Gorman  for  themselves  personal- 
ly by  the  averments  that  ever  since  Octo- 
ber 19th  and  November  16th,  respective- 
ly, petitioner  has  represented  the  three  men. 
No  liability  of  disclosure  touching  the  ques- 
tion as  to  who  employed  him  on  behalf  of 
Hlgglns  et  al.,  would  have  been  incurred  by 
stating  when  he  was  so  employed.  Such  jug- 
glery with  facts  should  not  be  tolerated,  and 
espwiaHy  as  the  direct  averment  on  the 
point  of  time  would  not  as  has  been  shown, 
bave  Impaired  the  asserted  claims  of  privi- 
lege so  far  as  the  Identity  of  either  Woolley 
or  Gorman  or  the  unnamed  "clients"  is  con- 
oemed. 

As  to  the  legal  effect  of  all  the  averments 
on  this  point  It  is  proper  to  state  that  before 
prononncing  the  Judgment  of  contempt  the 
superior  court  made  the  ttrilowlng  general 
findings: 

"The  court  finds  that  each  and  every  averment 

10  the  affidavits  filed  vlth  this  court  by  A.  K. 
P.  Harmon  and  the  said  George  MclJonough, 
and  made  a  part  of  this  commitment,  and  each 
and  every  recital  in  the  orders  made  thereon 
by  this  court  and  made  a  part  of  this  commit- 
ment Is  and  are  true.   •   •   • " 

It  Is  the  established  law  of  this  state  that 
on  habeas  corpus  the  findings  of  fact  of  the 
superior  court  are  binding  on  this  court  Ex 
parte  Clark,  110  Gal.  405,  42  Pac  005 ;  Ex 
parte  Spencer,  88  Oal.  460,  23  Pac  895,  17 
Am.  St  Rep.  266 ;  Ex  parte  Stemes,  77  Cal. 
166,  19  Pac.  275,  11  Am.  St  Rep.  251;  and 
Ex  parte  Ah  Men,  77  Cal.  106,  19  Pa&  380. 

11  Am.  St  Rep.  263. 

The  court  made  no  findings  of  any  specific 
fact  (^erwlse  than  as  above  expressed  or 
Implied,  and  in  the  involved  state  of  the 
evidentlnry  record  It  cannot  evMi  be  conjec- 
tured what  ocmeluslon,  if  any,  was  reached 
aa  the  qmetlon  whether  the  relation  of  at- 
torney and  client  ^sted  between  Woolley 
and  Gorman  and  petitioner  before  he  was 
employed  to  represent  Hlgglns  et  al.,  and 
this  question  was  vital  to  the  claims  of  priv< 
ilege;  for,  I  repeat  if  the  relaUtm  had  not 
been  previously  formed,  there  could  be  no 
privilege. 

It  must  be  shown  that  the  relation  of  a^ 
tomey  and  client  actually  existed  before  any 
communication  can  have  the  sanctity  of  prlv- 
Uege.  40  Cyc.  2868b;  Churchill  v.  Corker, 
26  Ga.  479;  Jennings  v.  Sturdevant  140  Ind. 
641,  40  N.  E.  61 ;  State  v.  Smith,  138  N.  C. 
700,  60  S.  E.  850 ;  Shanm  v.  Sharon,  79  Gal. 
633,  22  Pac.  26,  131 ;  George  v.  SUva,  68  Cat. 
272,  9  Pac.  257.  In  State  v.  Smith,  supra, 
the  prisoner  had  made  communications  prior 
to  the  employment  to  one  whom  he  claimed 
to  be  his  attorney  in  fact.  But  the  court 
overruled  tbe  objection  and  held  that,  even 
if  It  bad  been  shown  that  tbe  recipient  of  tba 
eommimlcattm  was  an  Bttomey  at  lav  at 
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the  time,  "the  prisoner  could  not  deprive  the 
state  of  sDCb  Important  erldence  by  'retain- 
ing* the  witness."  The  fact  of  employment 
Is  preliminary  In  its  nature  and  Is  not  In- 
volved by  the  rule  of  privilege. 

It  U  clear  that  the  petitioner  had  primary 
knowledge  of  the  precise  date  of  hla  em- 
ployment OD  behalf  of  the  three  m&a,  and 
bis  faliure  to  allege  the  fact,  and  relying  on 
ambiguous  and  indlrept  averments  Instead, 
may  have  led  the  court,  under  a  familiar 
rule  of  evidence  (sutisectlonfl  6  and  7,  S  2061, 
Code  CIt.  Proc),  to  find  that  there  bad  been 
no  such  prior  employment,  for,  In  strictness, 
prior  to  October  19th  or  November  16th  may 
be  prior  to  October  17tb.  And,  as  already 
irainted  out,  fixing  the  exact  date  of  the  em- 
ployment did  not  involve  the  main  question 
as  to  who  employed  him.  The  allegation  that 
"anything  which  may  have  been  said"  of 
course  is  not  the  equivalent  of  a  statement 
that  anything  was  said.  In  this  behalf  I 
think  the  refer^oe  In  the  majority  opinion 
to  the  subject  that  any  communication  peti- 
tioner "had  received"  is  too  stron^y  express- 
ed. Nor  has  any  attempt  been  made,  except 
by  snggestlon,  to  establish  Identity  between 
Woolley  and  Oorman  and  the  unnamed  "cli- 
ents," notwithstanding  the  direct  averment 
that  Woolley  and  Gorman  were  "(^ents"  of 
petitioner.  Indeed,  the  court  may  have  de- 
cided that  Oi&e  was  no  sudti  identity.  Nor, 
again,  does  the  averment  that  ever  since  the 
indicated  dates  petitioner  has  represented 
Hlgglns  et  al.  preclude  the  idea  that  he  may 
have  represented  them  prior  to  October  ITth. 
Evidence  of  sadi  equivocal  Import  should 
have  been  Ignored  for  every  purpose,  and 
la  my  opinion,  it  cannot  be  availed  of  to 
annul  the  Judgment  of  the  superior  court. 
It  seems  to  me  there  Is  an  evidentiary  gap 
between  the  set  of  averments  which  refer 
to  Woolley  and  Gorman  by  name  and  the 
allegations  touching  the  unnamed  "clients," 
and  as  neither  la  sufficient,  in  itself,  by  rea- 
wa  of  vagamess,  to  cover  the  point  of  Ume, 
It  cannot  be  b^d  here  tliat  the  sop^ior 
court  found  the  fact  In  favor  of  petitioner. 

Tested  by  the  averments  of  prloril^  of  em- 
ployment, the  crime  of  perjury  conld  not  be 
mpportedtU,  as  a  matter  of  ta.et,  petitioner 
was  employed  to  represent  Hlggins  et  al. 
before  October  17th. 

Finally  if  petitioner  Intended  by  drcom- 
locntory  avwm^ta  to  have  the  superior 
court  assume  or  find  that  Woolley  and  Gor- 
man were  the  "clients"  referred  to,  then  his 
assertions  of  privilege  should  not  be  farther 
considered. 

In  my  view,  tlie  soperlor  court  did  not  in- 
tend by  its  flndb^s  to  bold  that  the  petl* 
doner  met  the  burdea  ot  showlag  that  the 
relatloa  of  attorney  and  dlent  bad  previons- 
ly  existed  between  talmseU  and  those  who 
emptoyed  lilm  at  the  time  be  was  r^alned  to 
represent  Hlggins,  Gate,  and  Wiles.  But 
even  If  It  must  be  h^d  here  that  andw  the 
Pndlngs  of  the  superior  court  the  employment 


on  behalf  of  Hlggins  et  aL  was  after,  Instead 
of  before,  October  17th,  the  fact  of  the  em- 
ployment Itself  should  have  been  divulged 
by  the  i>etitioner. 

Following  the  findings,  the  superior  court 
concludes: 

'*That  none  of  the  avennmts  contained  in  any 
of  the  affidavits,  or  answer,  filed  by  George  Uc- 
DoQough,  and  made  a  part  heretu,  state  facts 
sufficient  to  justify  the  refusal  of  the  said 
George  McDonoagh  to  answer  the  question! 
hereinafter  referred  to.  and  no  reason  appears 
why  the  said  George  McDtnuov^  i^uld  not  be 
compelled  to  answer  such  quenions  before  the 
grand  jury  of  Alameda  county,  and  why  he 
should  not  be  punished  for  remsiog  to  do  so 
in  contempt  of  an  order  of  this  court  issued 
on  the  8th  day  of  December,  A.  D.  1914,  and 
made  a  part  tiiMeof." 

Tbe  grand  Jury  was  organized  on  Novem- 
ber 2d.  Prior  to  October  19th  tbe  preceding 
grand  Jury  bad  returned  Indictm^ts  against 
Free  S.  Beach  and  James  Hlggins  for  tbe 
crimes  of  forgery  and  violating  section  113 
of  the  Penal  Code,  Edward  C.  Wiles  for  per- 
jury, false  registration,  fraudulent  voting, 
and  falsification  of  a  public  record,  and 
Charles  L.  Gale  for  forgery  and  violating  the 
provisions  of  sections  46  and  113  of  the  Penal 
Code.  What  remained  to  investigate  called 
for  the  faithful  and  diligent  efforts  of  the 
grand  Jury  and  the  district  attorney.  Tbe 
initiatory  affidavit  of  the  foreman,  referring 
to  the  first  appearance  of  the  petitioner  be- 
fore tbe  grand  jury,  enum^atea  the  forego- 
ing indictments,  and  avers: 

"That  said  matters  and  said  criminal  action 
and  actions  grew  out  of  and  were  based  upon, 
certain  fraudulent  registration,  voting,  fauifl- 
cation  of  records,  and  impersonation  of  voters 
tliat  had  been  committed  lu  the  said  county  of 
Alameda  on  the  2i>tli  day  of  August,  A.  D.  1914, 
at  the  general  primary  election  held  pursuant 
to  the  provisions  of  the  direct  primary  law; 
that  said  crimes  and  fraads  against  the  elec- 
tive franchise  shows  a  general  coucerted  plan, 
scheme  and  conspiracy;  •  •  *  that  •  •  ♦ 
said  grand  jury  was  investigating  the  above  mat- 
ters with  a  view  of  determining  what  person 
or  persons  planned  and  directed  the  execution 
of  said  frauds  and  crimes,  and  who  were  in 
league  and  in  conspiracy  with  tbe  above-named 
deEciidants  In  the  execution  and  perpetration 
of  said  election  frauds  and  the  above-mentioned 
crimes." 

Tin  investigation,  the  petitioner  was  ap- 
prised by  the  district  attorney,  covered  the 
range  of  offenses  prescribed  by  chapter  4,  pt 
1,  of  the  P»ml  Code,  whldi  is  devoted  to 
crimes  against  the  elective  franchise,  and  em- 
braces sections  40  to  64^,  tiie  letter  making 
an>llcable  to  iMlmary  elections  the  provMoas 
of  the  preceding  24  sections.  In  addition,  as 
already  appears,  Indictments  had  been  foand 
against  Hlggins  and  Oale  for  violations  of 
sectifHi  118  of  the  Penal  Code,  which  relates 
to  tbe  stealing,  destroying,  mutilation,  alter- 
ing, falsifying,  and  the  like  of  records  in  the 
custody  of  a  public  officer. 

It  Is  averred  by  the  petitioner  on  bla  Infor- 
mation and  belief  ttiat  the  inquiry  concerning 
his  employmrat  on  behalf  of  the  three  men 
was  Immaterial  and  Irrelevant,  and  that  the 
purpose  of  the  district  attorney  in  asking  the 
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qvesttons  was  to  implicate  WooUey  and  Gor- 
man and  the  so-called  "clients."  Wlietber 
the  court  fonnd  in  favor  of  these  aTermentB 
does  not  appear  by  any  spedflc  finding.  But 
It  is  proper  to  c<mdder  In  this  cMinectlon,  as 
well  as  with  regard  to  the  legal  coacltisionB 
of  the  superior  court,  that  a  grand  Jury  Is 
an  appendage  of  the  superior  court,  and  its 
members  ofBcers  thereof  (In  re  Gannon,  60 
OaL  541,  11  Paa  240;  Beard  r.  Pierce,  8 
Oush.  [Mass.]  338,  54  Am.  Dec.  767);  that 
they  are  "persons  specially  invested  with 
powers  of  a  Jadidal  nature"  (title  8,  pt  1, 
Code  GtT.  Proa) ;  and  that  "the  grand  Jury 
must  inquire  Into  all  public  offenses  commit- 
ted or  triable  within  the  county,  and  present 
tta^  to  the  court  by  Indictment"  (section  OlS, 
Pen.  Code). 

While  the  subject-matter  of  InvwUgatlon 
by  a  grand  jury  must  fall  within  the  orlgln&l 
jurisdiction  ot  the  superior  court  as  to  tbe 
grade  of  <tfenaes,  and  the  Inquiry  be  <^rly 
defined  when  the  authority  of  the  superior 
court  is  invoked  by  It  to  compel  a  witness  to 
answer,  yet  because  of  the  InquiritDrial  na- 
ture of  the  powers  of  tbe  grand  jury.  It  is  not 
requisite  that  the  court  shall  be  fully  advised 
of  the  exact  evidentiary  Import  of  the  pro- 
posed evldenoe,  nor  that  it  shall  be  informed 
of  every  angle  and  torn  of,  or  keep  pace  with 
the  lnvestlgatl<m,  or  who  may  be  involved 
thereby.  It  moat  affirmative  appear,  how- 
ever, that  the  Inquiry  Is  within  the  general 
Kope  of  the  investigation,  and  that  the  sub- 
ject-matter thereof  Is  not  In  excess  ot  the  cog- 
nizance of  the  grand  jury. 

A  full  InvestlgatlMk  of  tbe  matters  referred 
to  in  the  affidavits  of  the  foreman  of  the 
grand  jury  was  of  transcending  importance  to 
the  public  and  to  the  administration  of  Justice, 
for  crimes  of  the  character  mentioned  tend  to 
sap  tbe  foundations  of  free  government  and 
subvert  the  will  of  the  [>eople  in  tbe  exercise 
of  their  electoral  rights.  It  is  readily  conc^v- 
able  that  the  inquiry  had  many  ramlQcatlons, 
a  close  knowledge  of  which  would  properly  be 
confined  to  the  grand  jury  and  to  the  district 
attorney,  and  I  cannot  assent,  therefore,  to 
this  statement  in  the  prevailing  <9inlon: 

"  •  •  •  It  Is  obvious,  of  course,  that  the 
sole  purpose  of  tbe  Questions  was  to  obtain 
from  petitioner  proof  of  admissions  by  a  client 
to  him,  tending  in  some  degree  to  snow  com- 
plicity on  hia  part  in  the  alleged  crimes  for 
which  Higgins  et  al.  had  been  indicted,  made 
while  he  was  acUng  as  the  attorney  of  such 

eUent  in  the  very  matter  said  alleged  crimes. 
♦  •  •»» 

This  excerpt  assumes  the  existence  of  fticts 
about  which,  as  I  have  shown,  there  is  seri- 
ous doubt  But  even  if  by  "cUmt"  is  meant 
Woolley  or  €U»inan,  or.  both,  or  tbe  unnamed 
"clients"  the  fact  of  petitioner's  employment 
on  bdialf  of  Hl^^ns  et  al.  should  have  been 
divulged,  whether  the  questions  bad  the  im- 
port alleged  by  petlUouer  or  tended  to  tbe 
effect  described  in  the  opinfon.  The  test  as 
to  whether  a  cmnmunication  is  privileged  Is 
not  tbe  effect  tbe  disclosure  may  have  either 
en  aift  cUent  or  the  attorney,  but  vbeUiet 


the  communication  comes  within  the  rule  of 
privilege,  and  this  question  must  inevitably 
be  determined  by  the  facts  and  drcumstances 
of  each  particular  case. 

The  reasons  calling  for  tbe  Identification 
of  the  client  are  set  forth  In  Wlgmore  on  Evi- 
dence, 8  2313,  and  I  cannot  conceive  of  a 
criminal  case  where  the  privll^e  Is  urged 
that  the  fun de  mental  fact  of  en4>loyment 
may  not  be  inquired  Into.  Tbe  questions  of 
employment  and  the  privilege  claimed  are  in 
their  essence  Interdependent,  and  each  must 
be  determined  according  to  the  accepted  rules 
governing  them. 

Tile  general  doctrine  of  privileged  commu- 
nications Is  expressed  In  the  following  cases: 

"  •  •  *  There  is  no  presumption  of  priv- 
ilege, and  thon^  its  allowance  may.  In  a  clear 
case,  be  founded  upon  the  volnntary  statement 
of  the  attorney  that  his  knowledge  of  the  fact 
of  which  he  Is  asked  to  t^tify  was  acquired  in 
professional  coofidenoe,  yet  wherever  the  cfr- 
cumstances  suggest  that  the  sufficiency  of  the 
pounds  of  that  statement  should  be  considered, 
it  is  the  right  of  the  opposing  party  to  demaDoi 
that  the  proponent  ot  the  privilege  sliall  be 
submitted  to  such  interrogation  as  may  be  neces- 
sary to  test  its  validity."  Section  74^  Jones 
on  Kvideoce ;  In  re  Buoa  (D.  G J  169  Fed.  252: 
People's  Bank  of  Buffalo  v.  Brown  et  al.,  112 
Fed.  652.  BO  O.  C.  A.  411;  and  Hughes  v. 
Boone,  102  N.  C  160.  0  S.  E.  28a 

*'  *  *  *  It  was  incumbnat  on  the  party  who 
objected  to  the  examination  *  *  *  to  show 
that  the  communication  was  privileged.  «  •  •  " 
Carroll  v.  Sprague,  59  Oal.  659. 

"The  burden  is  on  the  party  seekiax  to  sup* 
press  the  evidence  to  sliow  that  it  is  within 
the  terms  of  the  statute."  Sharon  T.  Sharon, 
79  Cal.  677,  22  Pac.  26,  131. 

"Authorities  establish  the  rule  that  the  at- 
torney may  be  compelled  to  disdose  the  char- 
acter in  which  the  client  employed  him. 
•  *  *  It  is  further  to  be  observed  that,  as 
this  rule  has  a  tendency  to  prevent  the  full 
disdosore  of  the  troth,  it  ought  to  be  strictly 
oonstrued."   Satterlee  v.  Bliss,  36  Cal.  508. 

"Whether  or  not  the  circumstances  are  such 
as  to  make  the  rule  of  privilege  applicable  in 
a  particalar  case  Is  a  question  for  the  court." 
23  Am.  &  Eng.  Ency.  of  Law,  71,  dting  cases. 

And  "  •  *  'as  the  rule  of  privilege  has  a 
tendency  to  prevent  the  full  disclosure  of  the 
tnith.  it  should  be  limited  to  cases  which  are 
strictly  within  theprindide  of  the  policy  that 
gave  birth  to  it"  Id.,  citing  Sattariee  v.  Bliat, 
supra,  and  other  authorities. 

Tbe  general  principle  of  privileged  commu- 
nications Is  laid  down  In  Wlgmore  on  EM- 
dence,  {  2285  (4): 

"Tbe  injury  that  would  inure  to  the  relation 
by  the  disclosure  of  the  communications  must 
be  greater  than  tbe  benefit  thereby  gained  for 
the  correct  disposal  of  litigation." 

And  see  section  2382. 

In  U.  S.  T.  Lee  (O.  O.)  307  Fed.  704,  refbr- 
red  to  In  the  majority  <^oion,  it  is  seid: 

"But  it  is  thought  that  a  counsel  may  not 
state  ^at  he  gained  tbe  information  called  for 
from  a  client,  and  then  leave  that  client  mysteri- 
ous, unknown,  and  undeGned.  The  court  has  a 
right  to  know  that  the  client  whose  secret  is 
treasured  is  actual  flesh  and  blood,  and  demand 
his  identification,  for  the  purpose,  at  least,  of 
testing  the  statement  which  has  been  made  by 
the  attorney  who  places  before  him  the  shield 
of  this  privilege;" 

The  question  arose  there,  as  here.  In  an  in- 
vestigation before  a  grand  Jury,  and  In  tbe 
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llgbt  of  tbe  evldenUaiy  reeord  ta  tiie  case 
at  bar  tbe  language  is  peculiarly  pertinent, 
since  the  range  of  the  questions  touching  the 
employment  of  petitioner  on  behalf  of  Hlg- 
et  al.  was  limited  to  the  Identity  of  the 
party  or  parties  who  so  mployed  him,  and 
did  not  call  for  a  disclosure  of  any  communi- 
cation received  after  such  employment  was 
entered  into. 

I  apprehend  there  is  do  division  of  opinion 
on  the  general  subject  of  privileged  commnnl- 
catlcms.  When  the  relation  of  attorney  and 
client  has  been  created,  and  the  object  of  the 
employment  is  not  In  furtherance  of  any  crlmr 
Inal  or  fraudulent  purpose  (Jones  on  Br.  J 
748  and  Wig.  on  Er.  S  :^98),  any  communica- 
tion made  by  one  to  the  other  "during,  In  the 
course  of,  and  for  the  purposes  <tf  such  em- 
ployment" (section  748a,  Jcmes  on  Br.)  is  priv- 
ileged, and  "it  is  immaterial  whether  the  cli- 
ent is  or  is  not  a  party  to  the  action  In  which 
the  question  Is  put  to  the  legal  adviser." 
(Id.).  It  Is  the  privilege  of  the  client,  and  not 
of  the  attorney,  and  the  communication  ethall 
not  be  disclosed  by  the  latter  without  the  ex- 
press consent  of  the  former. 

In  determining  in  any  case  the  pivotal 
question  whether  the  relation  of  attorney 
and  client  had  been  created  before  the  com- 
munication passed,  the  inquiry  should  be  as 
broad  as  the  necessities  of  the  particular 
case,  In  order  to  get  at  the  truth  of  the  mat- 
ter. And  If  the  prior  existence  of.  the  rela- 
tion is  not  established,  the  communicatioD 
lacks  In  privilege. 

I  shall  assume  again  for  the  purposea  of 
what  is  to  follow  that  the  superior  court 
found  that  the  relation  of  attorney  and  client 
existed  at  the  time  the  petitioner  was  em- 
ployed on  behalf  of  Hlgglna  et  aL  by  "cli- 
ents"— Woolley  and  Gorman  or  others — ^whose 
secrets  he  Is  guarding  by  his  refusal  to  tes- 
tify, and  now  consider  whether,  as  matter 
of  law,  upon  the  record  of  the  proceedings 
from  the  superior  court,  the  communications 
referring  to  the  employment  to  irepresent  the 
three  men  come  within  the  rule  of  privilege. 
My  conclusion  Is  thnt  they  do  not,  and  this 
rests  on  two  considerations:  First,  that  the 
fact  of  employment  in  criminal  litigation  Is 
never  privileged;  and,  second,  that  even  If 
the  privilege  may  attach  to  the  fact  of  em- 
ployment In  criminal  proceedings  In  some  in- 
stances, yet  under  the  peculiar  circumstano- 
es  shown  by  the  record  from  the  superior 
court,  not  only  the  fact  of  employment,  but 
also  the  "(Aaractei^zlng  circumstances," 
should  be  fully  developed. 

The  question  whether  the  fact  of  employ- 
ment may  always  be  Inquired  into  in  civli 
litigation  whenever  the  claims  of  privilege 
are  urged,  upon  considerations  affecting  the 
rights  of  third  parties,  or  othenvlse,  is  not 
involved  here.  But  I  perceive  no  reason  for 
any  difference  In  the  rule.  It  may  be  sug- 
gested, however,  that  the  rights  of  the  pub- 
lic are  not  so  immediately  concerned  In  civil 
aa  In  criminal  litigation*  and  li^ice  in  rela- 
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tioD  to  crimes  against  the  state  lliere  would, 
in  my  opinion,  always  be  strMigw  reason 
for  having  tlie  identity  <tf  the  Interested  j/ar- 

ties  known. 

I  tiave  porsned  the  subject  at  length  In  or- 
der to  ascertain.  If  po88ti>le,  the  reasoning 
the  siq»eii0r  court  followed  in  tbe  premises, 
for  It  found  without  quallflcation  In  favor  of 
all  the  averments  of  fact  and  held  neverthe- 
less that  petlUtmer  bad  placed  himself  in  con- 
tempt at  its  authority,  and  it  Is  our  duty 
not  to  pronounce  the  Judgment  void  ezeeiit 
in  the  face  of  the  strictest  necesdty. 

In  mj  examination  of  the  law  I  found  bo 
case  on  the  subject  of  contempt  of  court 
wh(»e  facte  bear  resemblance  to  those  of  tlie 
proceeding  at  bar,  and  It  Is  because  of  the 
unusual  stete  of  the  tecte  that  I  finally  con- 
clude the  superior  court  made  a  finding  on 
the  entire  evidentiary  record — althoa^  it 
does  not  so  spedflcally  appear  Oierdn — to 
the  ^ect  that  because  of  the  peculiar  dr- 
cumstancea  surrounding  the  employment  of, 
petltkmer  on  behalf  of  Hls^^ns  et  aL  ttie 
oommunioationa  on  tbe  snbject  sbould  not 
receive  the  sanction  of  privilege.  I  do  not 
think  tbe  court  could  have  reached  any  oth- 
er conclusion. 

According  to  the  claims  of  the  petttloner, ' 
before  being  retained  for  the  three  men,  be 
had  been  employed  by  certain  "clients,' 
Woolley  and  Gorman  or  others,  to  represent 
them  individually  In  any  matter  that  mlfdit 
arise  out  of  the  election  crimes  and  fraada 
From  certeln  averments  In  the  affidavit  of 
petitioner  it  was  doubtless  inferred  by  the 
court  that  the  employment  to  represent  tbe 
"clients"  came  as  a  result  of  prevalent  ru- 
mors and  articles  that  appeared  In  the  pub- 
lic press,  tending  to  connect  them  with  tlie 
crimes  claimed  to  bave  been  committed  bf 
Hlgglns  et  al.  The  employment  for  the  three 
men  followed.  The  purpose  of  that  parUcn- 
lar  employment  primarily,  of  course,  was  to 
defend  the  original  "clients." 

I  have  given  particular  attention  to  tbe 
record  of  the  said  proceedings,  with  the  view 
of  determining  the  conclusion  the  court  must 
have  reached  In  reference  to  the  character 
of  the  services  the  petitioner  was  to  perform 
for  tbe  three  men.  It  readily  occurs  tlut 
under  all  tbe  circumstances  presented  there; 
might  well  be  an  adversity  of  interest  bfr 
tween  the  two  sets  of  clients,  and,  of  course. 
If  that  were  so.  the  law  would  not  support 
the  petitioner  in  attempting  te  npreg^t 
both. 

The  court  could  not  have  done  Justice  to 
the  state,  as  well  as  to  the  petitioner,  if  It 
failed  to  keep  In  mind  the  common  expert- 
euce  In  the  administration  of  criminal  Jus- 
tice that.  In  relation  to  crimes  involving  coo-  ^ 
splracy  and  confederation,  those  who  plan 
them  remain  In  tbe  background,  while  rett- 
less  tools  are  sent  forth  to  do  tbe  actutl 
work  nnder  promises  of  reward,  protection, 
and  defense.  If  exposure  follows^  the  men 
who  acf^uaUjr  committed  the  criminal  met  an: 
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alone  brongbt  to  tbe  bar  of  justice.  Then 
an  attorney,  diosoi  by  the  beads  of  the  en- 
terpriae,  appears  to  defmd  them.  Deference 
Is  generally  paid  to  appearances  by  having 
one  attoTney  for  each  Individual.  If  con- 
Tfctlon  fttltows,  tbe  leaders  In  the  bacfcgronnd 
Are  natarally  anxious  abont  tbe  outcome. 
Will  the  district  attorney  be  able  to  obtain 
confessions  from  the  men  already  in  tbe 
tolls  of  tbe  law,  and,  in  that  vray,  develop 
III  the  facts  of  the  dime  and  reach  out  for 
tbeprtmeconsplrators?  Insuch  circumstanc- 
es the  advantage  of  hiring  en  attorney  to 
guide  the  criminals  already  In  tbe  clutches 
of  the  law  can  hardly  be  exaggerated.  What 
would  be  the  ctmceptlon  of  duty  on  the  part 
of  an  attorney  who  would.  In  such  a  situa- 
tion, accept  employment  to  represent  the 
two  sets  of  malefactors?  This  is  not  an  un- 
usual experience  by  any  means,  as  every  one 
familiar  with  criminal  litigation  Is  aware. 

If  the  superior  court  applied  tbe  foregoing 
tllnstratlon  to  the  strange  facts  and  circum- 
stances of  this  case,  and  tbeh  in  Judging 
petitioner's  condnct  reached  the  conclusion 
that  Woolley  and  Oorman  were  original  con- 
spirators in  the  scheme  to  debauch  tbe  elec- 
tion, and  HIgglns  et  al.  were  merely  tools 
to  do  the  actual  work,  would  It  be  expected, 
Diider  any  rule  of  law,  that  the  communica- 
tions In  relation  to  the  employment  of  peti- 
tioner on  behalf  of  HIgglns  et  al.  should  be 
held  privileged?  The  Inherent  circumstances 
plainly  suggest  that  there  were  two  such 
classes  of  participants  in  tbe  mterprlse — 
one  in  the  conception  and  the  other  In  the 
commission  of  the  election  crlm^  and  frauds. 

How  are  the  interests  of  Justice  to  be  safe- 
guarded If  an  attorney  Is  permitted  to  form 
SDch  divergent  alliances?  To  Illustrate:  If, 
In  the  progress  of  the  Investigation  or  prose- 
cution, It  seemed  to  be  for  the  mutual  bene- 
fit of  the  state,  and  the  Involved  men  that, 
upon  coDslderatlons  of  mitigation  or  immuni- 
ty, the  latter  make  to  the  authorities  dis- 
closures covering  the  criminal  enterprise  to 
Tiolate  tbe  election  laws  on  a  wholesale  scale, 
would  the  petitioner  be  In  a  position  to  give 
disinterested  advice  to  his  clients  in  the 
open  in  tbe  face  of  his  personal  employment 
for  the  "clients"  In  the  dark?  If  such  prac- 
tices are  to  be  tolerated,  then  assuredly  an 
attorney  under  the  cover  of  bis  professional 
status  could,  with  assurance  of  security,  be 
guilty  of  conduct  which  would  be  reprehend- 
ed by  the  law  if  committed  by  another. 

An  attorney  Is  required  to  take  the  con- 
stitutional oath  of  office  to  -faithfully  dis- 
rharge  tbe  duties  of  an  attorney  and  coun- 
selor at  law  to  the  best  of  his  knowledge 
and  ability  (section  278,  Code  Civ.  Proc.),  and 
his  duties  are  prescribed  by  law  (section  282, 
Id.),  among  which  are: 

"  *  •  •  (4)  To  employ,  for  ttie  purpose  of 
maintaining  tlw  cases  confided  to  Dim,  such 
means  only  as  are  ctmsistent  with  tratb,  and 
aenr  seek  to  mislead  tbe  Judge  or  any  jualdal 
officer  by  an  artifice  or  nue  statement  of  tui 
or  law; 


"(5)  To  maintain  inviolate  the  eonfldences,  and 
at  every  peril  to  himself  to  preserve  tbe  se- 
crets of  his  client." 

On  the  record  here  it  Is  proper  to  Inquire, 
Whose  confidence  would  the  petitioner  main- 
tain, and  whose  secrets  would  be  preserved? 
It  is  idle  to  think  that  Woolley  and  Gorman 
or  the  "clients"  employed  petitioner  on  he- 
half  of  HIgglns  et  al.  simply  for  tbe  pur- 
pose of  securing  an  adequate  defense  for 
them,  for  tbe  whole  record  is  at  war  with 
any  such  suggestion.  Tbe  soperlor  court 
must  have  concluded  that  the  real  purpose 
was  nearer  to  the  Individual  anxieties  of 
the  original  clients.  If  these  reflections 
are  warranted,  then  the  petitioner  was  in- 
volved in  a  conflict  of  duty,  in  whldi,  con- 
sidering the  circumstances  of  the  employ- 
ment, Uie  interests  of  the  three  men  would 
probably  be  subordinated  to  those  of  the 
others ;  and  If  this  be  so,  the  petlttoner  has 
doubtless  been  more  concerned  in  the  pro- 
ceedings about  tbe  nature  of  his  engagement 
to  represent  HIgglns  et  ah  than  be  was  over 
the  prospect  of  the  disclosnre  of  the  fact  of 
the  employment  Itself.  If  petitioner  were  re- 
tained by  Woolley  and  Gorman  or  tbe  un- 
named clients  to  protect  them  at  all  hazards, 
then,  In  my  opinion,  be  was  not  free  to  ac- 
cept employment  to  represent  tbe  three  men, 
and  this  points  to  the  necessity  of  showing 
"the  characterizing  circumstances"  In  such 
a  case.  The  dual  employment  Is  disturbing, 
no  matter  from  what  angle  it  may  be  viewed, 
and  In  such  clrcumstonces  the  law  should 
frown  upon  the  relation,  for  to  sanction  it  is 
to  leave  the  law  weaker  and  to  place  a 
premium  on  unethical  conduct,  or  something 
more  serious.  It  Is  not  to  be  held  that  the 
law  Is  susceptible  of  such  stultification. 

No  client.  In  the  suggested  situation  of 
tbe  petitioner's  original  "clients,"  is  entitled 
to  tbe  services  of  an  attorney  for  tbe  col- 
lateral purpose  indicated  here,  and  an  at- 
torney should  not  be  permitted  to  be  bo  em- 
ployed, and  If  be  would  guard  his  profes- 
sional honor  and  standing,  and  value  his 
own  liberty,  be  would  not  be  willing  to  be. 

Upon  the  remaining  question  whether  the 
petitioner  should  have  been  compelled  to 
state  the  source  from  which  be  obtained 
the  ball  money,  I  am'  not  free  from  doubt. 
The  petitioner,  we  have  seen,  stated  unequiv- 
ocally that  he  had  been  employed  separate- 
iy  by  Woolley  and  Gorman  on  October  17th, 
and  that  before  the  "clients"  engaged  bim 
for  HIgglns  et  al.  they  retained  him  for 
themselves.  It  was  stipulated  between  pe- 
titioner and  the  district  attorney  that  the 
bail  money  was  deposited  on  October  19th. 

If  tbe  court  found  that  tbe  "client^'  were 
Identical  with  Woolley  and  Gorman,  and 
that  petitioner  was  employed  to  represent 
HIgglns  prior  to  October  19tb,  then  under 
the  rule  governing  the  findings  of  the  superi- 
or court  on  habeas  corpus  it  would  be  prop- 
er to  conclude  here  that  the  l>all  was  deposit- 
ed for  Hlggins  during  the  existence  of  tbe 
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relation  of  attorney  and  client  between  him 
and  the  petitioner,  and  upon  this  theory  the 
point  as  to  how  the  employment  was  brought 
about  would  lose  some  of  Its  Importance 
when  considered  in  connection  with  the  ques- 
tion of  ball.  This  view  proceeds  on  the  as- 
sumption that  In  regard  to  the  bail,  com- 
mnnlcations  passed  between  petitioner  and 
Hlgglns  as  well  as  the  petitioner  and  the 
"clients"  who  fumlahed  the  bail.  The  de- 
positing of  bail  by  an  attorney  on  behalf  of 
his  client  la  the  due  course  of  employment 
would  ordinarily  be  deemed  a  communica- 
tion between  attorney  and  client  within  the 
meaning  of  privilege,  but  there  may  be  some 
question  In  this  case  whether  the  superior 
court  found  it  was  a  communication  for  the 
"purposes  of  such  employment" 

Howerer,  as  already  stated,  on  the  ques- 
tion of  toil  I  entertain  some  doubt,  which 
I  Aall  resolve  on  the  side  of  Che  petitioner. 
People  V.  Atkinson,  40  Cal.  284. 

Applying  the  rule  of  decision  on  habeas 
corpus  (In  re  Shortrldge,  5  Cal.  App.  871,  90 
Pac.  478),  to  the  record  and  the  law  on  the 
question  of  employment,  I  am  of  opinion 
that  the  writ  should  be  dismissed,  and  the 
petitioner  r^nanded. 


In  re  TOOLBY'S  BSTATE.    (Sac.  2280.) 

<Snpreme  Court  of  Califorata.    May  12,  1915. 
On  Behearin;,  June  10,  1015.  Dis- 
seotiDg  Opinioa,  June  11, 1915.) 

1.  Wills  «=>466— Constbuctior. 

The  words  at  a  will  are  to  be  taken  in  the 
ordinary  and  granunatical  sense,  unless  a  clear 
Intention  to  use  them  in  anoUier  sense  can  be 

collected. 

[Ed.  Note.— For  other  cases,  see  Wins,  Gent. 
Dig.  I  874;  Dec.  Dig.  ^=>45Q.} 

2.  WHM  ^467— CONSTEUCTION— Testamkn- 
TABT  Disposition b—"Dk8ibe." 

Civ.  Code,  i  1322,  provides  that  a  distinct 
devise  or  bequest  cannot  be  affected  by  any  rea- 
sons assigned  tberefor,  or  by  any  otaer  words 
not  equally  clear,  or  by  inference  from  other 
parts  of  the  will,  or  by  an  ioaccurate  recital  of, 
or  reference  to,  its  contents  in  another  part 
of  the  will.  A  will  provided :  "I  give  all  my 
property  at  my  death  to  my  daughter  Logan 
Mattie  Tooley.  If  at  her  death  she  has  neither 
husband  or  children  I  desire  any  property  that 
may  be  left  divided  equally  ammg  my  sisters 
and  brother."  Meld,  that  the  word  "desire" 
indicnted  the  wish  of  testatrix  regarding  the  dis- 
position of  the  property,  and  was  a  dispositive 
and  testamentary  provision,  binding  upon  the 
court  in  the  distribution  of  the  estate,  so  that, 
where  the  daughter  survived  the  testatrix  and 
dipd  unmarried,  .the  property  was  to  be  dis- 
tributed to  the  brother  and  sisters  of  the  tes- 
tatrix. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent 
Dig.  H  654,  966;  Dec.  Dig.  «^67. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Desire.] 

8.  WnXS  «=s»67&— TSBTAlOeHTABT  TliUST— 

Pbecatobt  Wobdb. 

Such  provision  was  a  command  sufficient 
to  effect  a  testamentary  disposition  of  the  prop- 
er^, and  not  an  sxprsasion  <tf  a  wiah  or  pref- 
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erence  directed  to  the  daughter,  ao  that  tiiere 

was  no  precatory  trust  rcpcned  in  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Di^.  II  1587-1589 ;  Dec.  Dig.  «^675.] 

Department  1.  AK>eal  from  Superior 
Court,  Glenn  County ;  Wm.  M.  Finch,  Judge. 

In  the  matter  of  the  estate  of  Martha  L. 
Tooley.  From  a  decree  of  distrlbutlcm,  the 
brpther  and  sisters  of  the  decedent  appeah 
Reversed. 

Frank  Freeman,  of  Willow,  for  appellants. 
Glenn  West,  Ben  F.  Gels,  and  Durard  T. 
Geis,  all  of  Willow,  for  respondent 

SHAW,  J.  The  transcript  presents  an  ap> 
peal  by  the  brother  and  sisters  ot  the  dece- 
dent firom  a  decree  of  the  superior  court 
making  distribution  of  her  estate.  Hie  sole 
question  presented  is  the  construction  ot  the 
last  will  ot  ttie  decedeat.  Tbe  will  reads  as 
follows: 

"I  give  all  my  property  at  my  death  to  my 
daughter  Logan  Mattie  Tooley.  If  at  her 
death  she  hsfe  neither  husband  or  childm  I 
desire  any  property  that  may  be  left  dMded 
equally  among  my  sisters  and  brother. 

"Martha  L.  Tooley." 

Tbe  daughter,  Logan  Mattie  Tooley,  sur- 
vived her  mother,  the  testatrix,  but  died  be- 
fore the  petition  for  distribution  was  filed. 
She  also  left  a  will  by  whlc^  she  gave  all 
her  property  to  Leonard  Lenus  Klemmer, 
subject  to  a  small  annuity.  She  was  unmar- 
ried at  the  time  of  her  death,  and  had  no 
children.  Letters  of  administration  with  tha 
will  annexed  were  granted  upon  her  estate. 
In  the  petition  for  distribution  of  the  moth- 
er's estate  the  executor  asked  that  dlstrlbu* 
tion  thereof  be  made  to  the  brother  and  sis- 
ters of  Martha  L.  Tooley.  The  administra- 
trix of  the  daughter's  estate  filed  an  opposi- 
tion to  this  petition,  and  asked  that  distribu- 
tion be  made  to  said  administratrix  for  the 
benefit  of  the  estate  of  said  Logan  Mattie 
Tooley.  The  court  denied  the  petition  for 
distribution,  and  sustained  the  '  opposition 
thereto.  Distribution  was  made  accordingly 
to  the  administratrix  of  the  estate  of  the 
daughter  for  the  benefit  of  said  estate. 

The  contention  of  the  respondents  is  that 
the  first  paragraph  of  the  will  vests  the  es- 
tate of  the  property  of  the  mother  absolutely 
In  the  daughter,  Logan  Mattie  Tooley,  and 
that  the  second  paragraph  is  inefl^ectual  to 
change  this  disposition.  They  rely  upon  the 
rule  set  forth  in  section  1322  of  the  Civil 
Code.  It  Is  as  follows: 

"A  clear  and  distinct  devise  or  bequest  can- 
not be  affected  by  any  reasons  assiniea  therefor, 
or  by  any  other  words  not  equally  clear  and 
distinct,  or  by  inference  or  argument  from  oth- 
er parts  of  the  wilL  or  by  an  inaccurate  recital 
of  or  reference  to  Its  contents  in  another  part 
of  the  will." 

The  argument  is  that  tbe  words  of  the  sec- 
ond paragra[di  of  the  will  are  not  as  clear 
and  distinct  as  those  of  the  first  paragraph, 
and,  consequently,  that  they  cannot  affect  tbe 
clear  and  distinct  devise  and  bequest  oon- 
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Ulned  In  tbe  flnt  pafaerai^  Tbe  basis  of 
this  aBsnment  la  that  tbe  word  "detdre,"  In 
the  seccmd  paragraph,  la  not  to  be  taken  as  a 
poaitiTe  dii^KMltlon  of  the  property,  but  only 
BE  an  eqmaslon  of  a  wish  or  preference  di- 
rected to  the  devisee  Logan  Mattle  Toole^. 
We  are  of  the  opinion  that  this  position  is 
untenable. 

[1]  Tbe  words  cl  a  will  are  to  be  taken  in 
their  ordinary  and  grammatical  sense,  onleas 
a  clectr  intention  to  use  them  In  another 
sense  can  be  collected. 

[2, 3]  The  second  clause  of  the  will.  If  tak- 
en alone,  would  constitute  a  clear  dlapoeltlon 
of  the  remainder  at  the  death  of  the  testatrix 
to  her  brothers  and  sisters.  The  rule  la 
practically  unlTersal  that  words  in  a  will  in- 
dicating the  wish  of  tbe.  testator  regarding 
the  disposition  to  be  made  of  her  property 
by  the  law  at  her  death  are  to  be  taken  as  a 
dlsposltlre  provision.  The  correct  rule  Is 
clearly  stated  In  Board  t.  Cnlp,  151  Pa.  470, 
25  AU.  118,  as  follows: 

"Where,  however,  words  of  recommendatioQ, 
request,  and  the  like  are  used  in  direct  reference 
to  the  estate,  they  are  prima  facie  testamentary 
and  imperative,  and  not  precatory.  •  •  • 
Should  the  testator  say  merely,  'I  desire  A.  B. 
to  have  one  thonsand  dollars,*  it  wonld  be  as 
effec^l  a  legacy  as  if  he  was  expressly  to  di- 
rect, or  will  It,  or  were  to  add,  'out  of  my  es- 
tate/ or  that  It  shonld  be  paid  by  bis  ezecntor. 
'I'oe  reason  is  obvious.  A  will,  in  Its  *  *  * 
nature,  is  the  disposltioD  which  the  testator 
desires  to  have  made  of  his  estate  after  his 
death.  All  tbe  expressions  IndlcatiTe  of  bla 
wish  or  will  are  commands.  It  is  different 
when,  having  made  a  disposition,  he  expresses 
a  desire  that  the  legatee  or  devises  shonld  mske 
a  certain  nse  of  bis  bounty." 

In  Estate  of  Marti.  132  Oal.  671.  61  Paa 
066,  the  court,  upon  this  subject,  said: 

"While  tiie  desire  of  a  testator  for  the  dis- 
iwsition  of  his  estate  will  be  construed  as  a 
command  when  addressed  to  his  executor,  it 
will  not,  when  addressed  to  his  legatee,  be  con- 
strued as  a  limitation  apon  the  estate  or  inter- 
est which  he  haa  given  *  *  *  In  abacdate 
terms." 

In  the  Tooley  will  the  words  of  tbe  second 
clause  are.  In  the  sense  here  referred  to,  "ad- 
dressed to  the  executor,"  and  are  mandatory. 

Tbe  respondents  here  deny  that  there  Is 
either  a  precatory  trust  or  disposition  of  the 
remainder.  The  Marti  Case  establishes  be- 
yond question  that  there  is  here  no  trust 
The  result  would  be  that  the  second  clause 
would  be  wholly  Ineffectual,  which  Is  con- 
trary to  the  rule  of  section  1325  (Clv.  Code) 
that  a  vdll  is  to  be  so  Interpreted  as  to  give 
some  effect  to  every  clause,  rather  than  so 
as  to  render  any  expression  inoperative. 

The  proposltltm  that  words  expressing  de- 
sire or  wish,  when  directed  to  the  estate,  and 
not  to  some  devisee  with  respect  to  the  prop- 
erty received  by  such  devisee,  are  to  be 
deemed  as  dispositive  expressions  evincing 
the  will  of  the  testator  with  respect  to  the 
property,  is  thoroughly  well  established.  In 
Estate  of  Wood.  36  Cal.  80,  the  will  began  as 
follows: 

"I  wish  fire  thonsand  dollars  to  go  to  John 
O.  Col«b  in  the  evmt  of  my  dying  intestate.** 


KotwiUistandliv  tiie  UM  of  die  word  "In- 
testate," the  court  held  that  this  conaUtated 

a  will,  saying: 
"It  clearly  fills  the  definition  of  a  will  given 
approved  writers  on  that  branch  of  tbe  law, 
VIZ. :  'The  declaratioo  of  a  man's  mind  at  to 
the,  manner  in  which  he  would  have  his  prop- 
erty or  estate  disposed  of  after  death.' " 

To  hold  otherwise,  the  court  remarked, 
would  be  to  assert  that  he  went  through  the 
solemn  form  of  executing  snch  an  instrument 
for  no  purpose  whatever,  p'hg  following  cas- 
es declare  that  the  word  "desire,"  or  other 
similar  expression,  when  used  to  declare  the 
disposition  to  be  made  of  property  at  tbe 
death  of  the  testator,  and  not  as  a  request  or 
prayer  directed  to  a  devisee  or  legatee  con- 
cerning such  devise  or  legacy.  Is  a  disposi- 
tive command,  testamentary  In  character, 
and  not  precatory,  but  a  positive  direction 
binding  upon  the  court  in  the  distribution  of 
the  estate:  Barney  r.  Hayes,  11  Mont  S71. 
29  Pac.  282,  28  Am.  St  Rep.  495 ;  McMnrry 
V.  Stanley,  68  Tex.  231,  6  S.  W.  412:  Stewart 
V.  Stewart,  61  N.  J.  Eq.  28,  47  AtL  633;  Web- 
er v.  Bryant,  161  Mass.  403,  37  M.  E.  203; 
Appeal  of  Philadelphia,  112  Pa.  474,  4  Atl.  4; 
Meehan  v.  Brennen,  16  App.  Dlv.  395,  45  N. 
y.  Supp.  58;  Taylor  v.  Martin  (Pa.)  8  AU. 
922;  Oyster  v.  KnuU,  137  Pa.  448,  20  AU.  624, 
21  Am.  St  Rep.  890;  Brasher  Marsh,  10 
Ohio  St  111 ;  Wood  v.  Camden,  etc.,  Co.,  44 
N.  J.  Eq.  460. 14  Atl.  885 ;  PbUUps  v.  PhilUps. 
112  N.  y.  206.  19  N.  E.  411,  8  Am.  St  Rep. 
78^ 

In  view  of  these  authorities  it  cannot  be 
said  that  the  words  of  the  second  paragraph 
of  the  will  are  not  equally  clear  and  distinct 
as  those  of  tbe  first  paragraph.  We  think 
no  case  can  be  found  In  which  a  will  indicat- 
ing a  disposition  of  property  by  tlie  word 
"desire"  or  "wiiOi"  has  been  held  not  to  be 
sufficient  to  constitute  a  will.  The  meaning 
of  the  word,  when  used  in  such  connection 
In  a  will,  la  as  clear  as  that  of  any  other 
word  in  the  language. 

The  decisions  upon  the  question  whether  or 
not  words  of  recommendation,  entreaty,  or 
desire  directed  to  a  devisee  or  legatee  asking 
or  enjoining  ft  deposition  of  the  thing  de- 
vised or  bequeathed  are  precatory  words  suf- 
ficient to  establish  a  trust,  or  ore  mere  ex- 
pressions leaving  the  matter  to  the  discretion 
of  the  devisee  or  legatee,  have  no  bearing  up- 
oa  this  case;.  Such  questions  arise  only  when 
the  request  is  made,  or  from  the  context  is 
construed  to  be  made,  to  the  devisee  or  lega- 
tea  Where  the  words  are  naed  to  describe 
a  disposition  of  property,  that  is,  where  they 
are  directed  to  the  executor  or  to  the  law, 
and  not  to  a  devisee  or  legatee,  the  authori- 
ties are  uniform  that  the  word  is  sufficient  to 
declare  a  disposltiQn  of  the  property.  Ttie 
second  paragraph  of  the  will  Is  not  directed 
to  Logan  Mattle  Tooley  at  all,  but  is  a  (dear 
statement  that,  upon  her  death  without  hus- 
band or  children,  whatever  of  her  moUier's 
estate  then  remains  is  to  be  divided  equally 
among  the  sisters  and  brother  o£  Martha  L 
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Tooley.    For  these  reasons,  we  are  of  the 
opinion  that  the  court  below  erred  In  making 
the  decree  complained  of. 
The  decree  of  dlstrlbuthm  la  reversed. 

We  concar:  SLOSS,  J.;  LAWLOR,  J. 

PER  CURIAM.   Rehearing  denied. 

ANGELLOTTT,  C,  J.  I  dissent  from  the 
«rder  denying  a  rehearing.  To  my  mind  It 
la  correctly  stated  in  the  petition  for  rehear- 
ing that  the  theory  ot  the  depertmoit  opin- 
ion apparently  is  that  words  which  may  prop- 
erly be  held  sufficient  to  show  a  primary  or 
diiect  devise  of  property  will  necessarily  be 
anffldent  to  qualify  of  cut  down  an  absolute 
estate  In  the  same  property  given  In  tin- 
eqnlTOcal  language  by  a  preceding  provision 
of  the  will.  Such  a  theory,  I  think,  finds  no 
support  In  the  authorities.  Tlie  question  Is 
not  whether  snxib.  words  as  are  used  In  the 
seotmd  paragraidi  of  the  will  here  involved 
would  be  taken  as  a  positive  disposition  by 
the  testatrix  oZ  the  property  referred  to.  If 
they  were  the  only  words  in  the  will  relative 
to  such  property,  but  whethw,  considered  in 
connection  with  the  words  of  the  first  para- 
graph referring  to  the  same  property,  and 
clearly  and  distinctly  devising  an  absolute  es- 
tate therein,  they  show  an  intent  on  the  part 
of  the  testatrix  to  limit  13ie  eftect  of  the  dis- 
position made  by  such  paragraph.  In  the 
determination  of  this  question,  section  1322 
of  the  cavil  CoAe  is  applicable.  I  am  of  the 
opinion  that  the  judge  of  the  lower  court  was 
correct  in  his  conclu8i<m  that  the  words  used 
In  the  second  paragraph  with  relation  to  this 
property  are  "not  equally  (dear  and  distinct^* 
as  those  used  In  the  first  paragraph,  that, 
considered  in  oomiectlon  with  the  first  para- 
graph, they  fail  to  show  any  Intention  on  the 
part  of  the  testatrix  that  her  daughter 
should  take  less  than  an  absolute  estate,  and 
that  tiiey  should  be  considered  as  nothing 
more  than  the  expression  of  a  wish  or  desire 
on  the  pert  of  tlie  testatrix,  addressed  to  her 
daufl^ter. 


In  re  HASKINS'  ESTATE.  (L.  A.  4107.) 
(Supreme  Conrt  of  California.  May  28,  1015.) 

1.  Taxation  ^»905— Inheeitakci  Tax— Ap- 

PBAisAz.  OF  Estate— Statdtm. 

Under  Code  Civ.  Proc  g  1444,  providing 
for  tbe  appointment  of  appraisers  of  estates 
in  probate,  and  under  the  Inheritance  Tax  Law 
(St  1911,  p.  713),  the  controller  names  one 
or  more  inheritance  tax  appraisers  ia  each 
coanty.  The  court  in  probate  names  three  dis- 
interested appraiswB  for  each  estate  in  pro- 
bate, of  which  one  must,  and  the  others  may, 
in  the  court's  discretion,  lie  selected  from  the 
authorized  inheritance  tax  appraisers  within  the 
county ;  and  if  the  inheritance  tax  appraiser 
faiU  to  act  as  one  of  the  probate  appraisers, 
the  expense  of  making  the  inheritance  tax  ap- 
praisement must  be  paid  out  of  tbe  estate,  and 
not  out  of  the  inheritasce  tax  fund. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  X>iK.  H  1728-1731 ;  Dec  Dig.  «=3>005.] 


2.  Taxation  <8s>89S— Ihbbbttanob  Tax  Ap- 

PBAISKB— DUTIES-^TATUTK. 

Under  tbe  inheritance  tax  law  (Sl  1911, 
p.  718),  the  duty  of  an  inheritance  tax  ap- 
praiser ia  to  report  on  the  character  and  prob- 
able value  of  so  much  of  the  estate  as  is  nable 
to  the  tax,  and  to  determine  whether  tranters 
of  property  have  been  made  by  the  deceased 
of  a  nature  rendering  the  tranuerred  property 
liable  to  the  tax. 

[Rd.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  H  1714-1721;  Dee.  Dig.  «=>895.1 

3.  Taxation  «ss895  —  Xnhkbitakck  Tax  — 

PBOCEBDinQS  FOB  ASSSSSMKNT. 

Under  inheritance  tax  law  (St  19X1,  p. 
713),  where  the  probate  court  entertained  a 
petition  for  the  distribution  of  an  estate,  which 
erroneously  alleged  that  no  inheritance  tax  was 
payable  thereoii,  whereupon  tbe  conrt  settled 
the  executor's  account  and  distributed  the  es- 
tate to  him,  from  which  decree  the  controller 
of  the  state  appealed  on  the  ground  that  there 
was  an  Inboitance  tax  due,  and  that  the  legal 
steps  had  not  been  taken  to  asseas  such  tax, 
upon  which  appeal  tbe  court,  by  a  nunc  pro  tunc 
order,  corrected  the  decree  of  final  distribution 
by  finding  tb&t  an  inheritance  tax  of  S27.67 
was  due  the  state,  which  was  ordered  paid,  and 
was  tendered  to  the  county  treasurer,  vtio  re- 
fused it,  the  refusal  of  the  treasurer  was  justi- 
fied, since  the  inheritance  tax  law  oomtemplates 
nonce  and  a  bearing  of  tbe  report  of  an  in- 
heritanoe  tax  appraiser,  and  detennlnatirai  of 
tbe  amount  of  tax  by  tbe  court  after  such  hear- 
ing, and  authorization  to  tbe  county  treasurer 
to  receive  the  tax.  when  each  proceedings  have 
been  bad,  wbile  the  ex  post  tmcto  order  of  the 
court  attempting  to  amend  its  decree  could  not 
cure  Its  radical  omissions  of  appraisal,  etc. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1714^-1721;  Dec.  Dig.  «=>895.] 

D^artment  2.  Appeal  from  Superior 
Court,  Loa  Angles  County ;  James  O.  Rives, 
Judg& 

In  the  matter  of  tbe  estate  of  Lanra  J. 
Hasklns,  deceased.  From  a  decree  settUns 
the  account  ot  Geoi^  M.  Haskins  as  exec- 
utor, and  distributing  the  whole  of  tihe  es- 
tate to  such  executor  free  of  any  Inheritance 
tax,  the  contrc^er  of  the  state  ainteals.  Re> 
versed,  with  directions. 

Robert  A.  Waring,  Inheritance  Tax  Atty., 
of  Sacramento,  and  John  W.  Carrlgan,  Asst 
Inheritance  Tax  Atty.,  of  Los  Angeles,  for 
appellant  Harry  B.  Washburn,  of  Los  An* 
geles,  for  respondent, 

HENSHAW,  J.  By  the  vrtll  of  Laura  J. 
Haskins,  deceased,  all  of  her  estate  was  giv- 
en to  her  stepson,  George  iu.  Haskins.  This 
will  was  duly  admitted  to  probate,  and  all 
probate  proceedings  thereunder  were  regular- 
ly had  and  taken.  The  time  came  when  tbe 
estate  was  ready  to  be  closed,  and  George  M. 
Haskins,  above  named,  who  was  also  the  ex- 
ecutor ot  the  estate,  filed  his  final  account 
and  report  and  therewith  his  petition  for  dis- 
tribution. It  was  set  forth,  and  on  the  hear- 
ing shown,  that  the  estate  consisted  of  $1,- 
055.39  in  money ;  that  there  were  no  offsets 
against  this  amount  for  claims  or  credits  or 
disbursements.  ErroneouEfly  tbe  petition  de- 
clared that  no  Inheritance  tax  was  charge- 
able or  payable  upon  the  Inheritance  of  George 
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M.  Hasfclns,  or  upon  any  of  tbe  property  of 
the  estate.  Tbereupcm  tbe  court  settled  the 
final  account  and  distributed  the  whole  of  the 
estate  to  George  M.  Hasklns.  From  this  de- 
cree the  controller  of  the  state  appealed,  up- 
on the  ground  that  there  was  an  inheritance 
tax  due  to  tbe  state,  and  tliat  the  steps  pre- 
scribed by  law  had  not  been  taken  in  the 
matter  of  the  appraisement  of  such  inherit- 
ance tax,  and  that  the  decree  of  distribution 
made  no  award  to  the  state  of  such  a  tax. 
Following  the  taking  of  this  appeal  tbe  court, 
by  a  nunc  pro  tunc  order  corrected  the  decree 
of  final  distribution,  the  correction  consisting 
In  a  finding  that  an  inheritance  tax  of  $27.- 
67  was  due  the  state  of  California ;  that  this 
sum  was  "In  open  court"  ordered  paid ;  "that 
said  executor  tendered  the  amount  of  said 
Inheritance  tax  to  the  county  treasurer  of  the 
county  of  Jjob  Angeles  on  tbe  7th  day  of  Oc- 
tober, 1914"  (the  day  upon  which  the  orig- 
inal decree  of  final  distribution  was  made) ; 
and  that  the  county  treasurer  refused  to  re- 
ceive this  sum. 

It  is  not  in  Question  but  that  the  amount  of 
the  inheritance  tax  which  the  court-  thus  de- 
creed is  the  amount  Justly  due  to  the  state 
under  the  law.  Inheritance  Tax  Law  1911, 
IS  2-4  (Stats.  1911,  p.  713,  et  seq.).  The 
procedure,  however,  which  the  court  adopted, 
It  is  urged,  is  so  at  variance  with  the  law 
governing  the  matter  as  to  call  for  a  revers- 
al, with  directions  to  the  court  Id  probate  to 
proceed  In  conformity  with  that  law.  To 
the  method  of  procedure  laid  down  we  are 
thus  brought 

Section  1444  of  the  Oode  of  Civil  Procedare, 
as  it  originally  stood,  made  provision  for  the 
appointment  of  three  appraisers,  any  two  of 
w^hom  may  act;  and  who  perform  the  fa- 
miliar functltm  of  appraisers  of  estates  In 
probate.  As  amended  In  1911,  that  section 
now  prescribes  that  the  Judge  must  appoint 
of  tbe  three  probate  ajvralsers  om  who  Is 
an  Inheritance  tax  appraiser.  Section  14  of 
the  Inheritance  Tax  Act  of  1913  (St  1913,  p. 
1076)  provides  that  the  state  controller  shall 
appoint — 

"one  or  more  persons  Iq  eadi  county  of  the 
state  to  act  as  inheritance  tax  appraisers  there- 
in. Every  sudi  inheritance  tax  appraiser  (in 
addition  to  any  fees  paid  him  as  appraiser 
under  section  1444  of  tbe  Code  of  CSvil  Proced- 
ure) shall  bo  paid  by  the  county  treasurer  out 
of  any  funds  that  be  may  have  in  hia  hands 
<0x  account  of  said  tax,  on  presentation  of  a 
swwrn  itemised  acconnt  and  on  the  cwtifieate 
of  the  Buperiw  conrt,  at  the  rate  of  five  dollars 
per  day  ror  every  day  actually  and  necessarily 
employed  in  said  inheritance  tax  appraisement, 
together  with  his  actual  and  necessary  traveling 
and  other  incidental  expenses,  and  tbe  fees  paid 
such  witnesses  as  he  ehall  subpoetaa  before  blm, 
wbidi  fees  shall  be  the  same  as  those  now  paid 
to  witnesses  subpcenaed  to  attend  in  courts  of 
record;  provided,  that  in  any  probate  proceed- 
ing in  which  the  executes  or  administrator  shall 
have  fsiled  to  'have  bad  the  inheritance  tax 
appraiser  act  as  one  of  the  appraisers  under 
section  1444  of  the  Ode  of  Qvil  Procedure  and 
to  have  paid  him  his  fees  therefor,  tbe  expense 
of  making  the  inheritance  tax  appraisement  Id 
this  act  provided  for  shall  be  paid  ont  of  said 
M9P.-57 


estate,  end. the  executor  or  admlnistratoF  there- 
of shall  be  liable  for  said  fee." 

Section  16,  subdivision  "a"  of  the  same 
act,  declares  that: 

"When  any  superior  court  having  jurisdic- 
tion in  probate  of  the  estate  of  any  decedent, 
or  a  judge  of  sach  court,  ehall,  in  accordance 
with  section  1444  of  the  Code  of  Oivii  Pr»- 
cedure,  appoint  the  appraiser  or  appraisers  in 
said  section  provided  for,  said  superior  court 
or  judge  thereof  shall  also  at  the  same  time  des- 
ignate and  appoint  an  inheritance  tax  appraiser 
(unless  such  designation  and  ^pointment  be 
previously  made)  to  ascertain  and  report  to 
said  superior  coort  the  amount  of  inheritance 
tax  due  upon  any  property  pas^ng  in  said  peo- 
bate  proceeding,  or  a  lien  thereon,  or  upon  any 
other  property  transferred  within  the  meaning 
of  Bubdividfm  3  of  section  2  of  tliis  act,  to  any 
person,  institution  or  corporation,  taking  proi»- 
erty  under  and  by  virtue  of  said  probate  pro- 
ceedings, together  with  sucb.  other  additional 
information  as  shall  assist  said  court  in  tlie 
determination  of  said  tax.  •  «  ♦  Upon  the 
completion  of  his  inheritance  tax  appraisnnent 
in  Emy  probate  proceeding,  the  inheritance  tax 
appraiser  ehall  make  a  report  in  writing  to  the 
superior  court  of  the  clear  market  value  of  the 
several  Interests  in  the  estate  of  tbe  decedent, 
and  shall  report  the  amount  of  Inheritance  or 
transfer  tax  chargeable  against,  or  a  lien  up- 
on such  interests,  acquired  by  virtue  of  said 
probate  proceedings  or  by  any  transfer  within 
the  meaning  of  this  act  to  any  person,  institu- 
tion or  corporation  acquiring  any  property  by 
virtue  of  said  probate  proceedings,  together  with 
such  other  facts  as  may  advise  the  court  in  re- 
gard thereto,  or  which  the  court  may  require, 
and  may  return  to  said  superior  court  anch 
depo8iti<ms  as  he  may  have  had  reduced  to  writ- 
ing, exhibits,  Or  other  testimony  or  informa- 
tion taken  before  him,  or  submitted  to  him." 

Under  subdivision  "b"  of  the  same  section 
the  appraiser  is  required  to  mall  a  copy  of 
his  report  to  the  state  controller  and — 
"the  clerk  of  said  superior  court  shall  forthwith 
give  notice  of  such  filing  to  all  persons  interest- 
ed in  such  proceedings,  by  nostlng,  and  in  addi- 
tion' thereto  shall  forthwith  mail  to  the  state 
controller'  and  to  the  county  treasurer,  and  to 
all  persons  chargeable  with  any  tax  in  said 
report  who  have  appeared  in  such  proceeding, 
a  copy  of  said  notice.  At  any  time  after  the 
expiration  of  ten  days  thereafter,  if  no  objec- 
tion to  said  report  be  'filed,  tbe  said  superior 
court  may  give  and  make  its  o^er  confirming 
said  report  and  fixing  the  tax  in  accordance 
therewith.  At  any  time  prior  to  the  making 
of  said  order,  any  person  interested  in  said 
^oceeding  (induing  the  state  controller  or  the 
county  treasurer)  may  file  objecdons  in  writing 
to  said  report  Thereupon  said  superior  court 
shall,  by  order,  fix  a  time,  not  less  than  ten 
days  thereafter,  for  the  hearing  thereof,  and 
shall  direct  Iahi  filurk  of  said  superior  court  to 
give  Bucb  notice  thereof  as  it  shall  deem  neces- 
sary ;  provided,  that  a  copy  of  snch  notice  and 
of  such  objections  shall  be  fortliwith  mailed 
to  the  state  controller,  county  treasurer  and 
inheritance  tax  appraiser.  Upon  tbe  bnariiis 
of  said  objections,  said  court  may  make  such 
order  at  to  it  may  seem  meet  and  proper  in  the 
premises." 

Section  17  ^als  with  tbe  proceedings  which 
shall  fallow  tbe  inheritance  tax  appralara'B 
disclosure  that  a  transfer  of  property  of  tbe 
decedmt  has  been  made,  the  property  affect- 
ed by  wUcb  transfer  being  subject  to  an  in- 
heritance tax.  Further  provlsiona  of  tbe  act 
auttaorlsie  the  reception  by  the  connty  treas- 
urers ot  the  amotmt  of  the  tax  when  deter- 
mined in  accordance  with  tbe  taw. 
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[1]  Wltb  ttieae  ^Vlsloiis  "btiton  na  (and 
thej  are  thus  elaboratSlr  set  twth,  not  be- 
cause of  their  conaeQtience  In  tbls  litigation, 
bnt  because  tbe  state  has  asked  a  d^inltlon 
of  the  powen  and  dattea  of  onr  courts  In 
probate),  we  may  bil^r  sum  up  the  matter. 
The  controUer  names  one  or  more  Inheritance 
tax  ai^ralsers  In  each  county.  The  court  In 
probate  names  three  disinterested  apjnalaen 
for  eaoh  estate  In  probate.  Of  these  apprais- 
ers In  probate,  cne  moat,  and  tbe  others  may 
or  may  not  (within  the  discretion  of  the  court 
li)  probate)  be  sheeted  from  the  list  of  au- 
thorized Inheritance  tax  appraisers  within 
the  county.  There  Is  no  compulsion  In  the 
law  upm  ttie  court  In  iwobate  to  appoint 
more  than  one  Inheritance  tax  appraiser  as 
a  probate  appraiser.  It  does  become  the 
duty  <tf  the  probate  court,  under  section  16^ 
to  appoint,  howerer,  an  inheritance  tax  ap- 
praiser. His  duUes  and  functions  are  QUlte 
Independent  and  apart  from  ttiose  of  the  pro- 
bate appraisers.  The  law  In  this  regard  pre- 
scribes merely  that  if  the  Inhnitance  tax  ap- 
praiser sliaH  haTe  failed  to  act  as  one  of  the 
Ittobate  appraisers,  the  expense  of  making 
the  Inheritance  tax  appraisement  shall  be 
paid  out  ot  the  estate  and  not  out  of  the  In- 
heritance tax  fond  under  tb»  control  of  the 
coanty  treasurer.  As  a  matter  of  economy, 
th^fore,  the  executor  w  administrator  may 
well  see  tiiat  such  Inheritance  tax  appraiser 
acts  in  tbe  matter  of  ttie  inventory  and  ap- 
pralsKnent  of  the  estate.  But,  again,  we  re- 
peat, ttiere  U  no  ciMnpnlslDn  In  the  law  that 
this  shall  be  done,  tbe  penalty  for  a  failure 
80  to  do  being  fixed  by  section  14  of  the  stat- 
ute as  above  set  forth.  We  may,  in  this  con- 
nection, howerw,  anticipate  the  law  by  call- 
ing attoatlon  to  tbe  fact  that  by  an  anitod- 
meut  to  section  1444  of  the  Code  ct  Civil 
Procedure,  which  amendment  becomes  opera- 
tive (m  or  about  the  7th  of  August  next,  it 
wlfl  become  the  duty  ot  tbe  court  in  probate, 
not  only  to  aivolnt  an  Inheritance  tax  ap- 
praiser as  one  of  the  three  probate  apprais- 
ers, but  the  probate  appraisement  Itself  can 
be  made  by  two  cft  those  three  appralstfs 
only  in  event  that  the  infaeHtanoe  tax  ap- 
praiser is  une  ot  the  two.  St  1016,  c  197. 

[2]  While  the  appraisers  in  probate  r^rt 
upon  the  character  and  probable  value  oi  all 
the  pFoperties  of  the  estate,  the  duties  of  the 
inheritance  tax  appraiser  axe  essentially  dif- 
ferent He  la  to  r^rt  upon  the  character 
and  probable  value  of  so  much  of  the  estate 
as  is  liabQe  for  the  inheritance  tax,  and,  still 
fnrtber,  he  is  to  determine  whether  transfers 
of  pFc^rty  have  been  made  by  the  deceased 
of  SQCh  nature  as  to  render  the  proper!? 
transferred  liable  to  the  inheritance  tax.  Es- 
tate of  Reynolds,  147  Pac.  268. 

[I]  Vmtbermon,  the  law  oontonplates  no- 
tice and  a  hearing  of  the  report  ot  such  In- 
tierltance  tax  aivraiser,  a  determination  by 
the  court  after  such  hearing,  and  an  author- 
ization to  the  count;  treasurer  to  receive  the 


inheritance  tax  when  such  formal  iffoceed- 
Ings  have  been  taken.  The  state  Itself  may 
Justly  be  heard  to  complain  If  the  course  pre- 
scribed by  its  own  law  Is  not  fc»llowed.  and 
it  is  not  a  sufficient  answer  to  say  that  in 
the  Individual  case  no  wrong  has  resulted. 
Judicially  we  cannot^upon  Uiis  bendi  know 
whethCT  error  has  been  Cfminiitted  and  wrong 
has  resulted  until  aftw  the  fwmal  hearing 
and  determination  so  plainly  prescribed  by 
the  law.  The  treasurer,  therefore,  was  jus- 
tified in  refusing  to  receive  this  numey  in 
settlement  of  tiie  inheritance  tax  of  the  es- 
tate in  the  absence  of  «  decree  ot  the  court 
in  probate  fixing  the  amount  of  that  tax. 
The  order  of  the  court  amoiding  its  decree 
could  not  avail  to  cure  these  nodical  omis- 
sions. 

The  decree  appealed  from  Is  reversed,  with 
directions  to  the  trial  court  to  pursue,  in  the 
matter  of  the  closing  of  the  estate^  the  course 
prescribed  by  law. 

We  concur:    LOBIOAN,  J.;  IIELYIN,  J. 


PRINOB  et  aL  V.  HILL  et  aL   (S.  F.  669S.) 
(Supreme  C^rt  of  California.    May  13,  1910. 
On  Rebearfns,  June  12,  1915.) 

1.  MBOUAniOB*  Liens  ^»164--8uBCoifTB&c- 

TOB's  LIKN— BifFOBCBiaNT— BXIVITT  OF  Id- 

ABILITT— "VaLUB." 

Under  Code  C3v.  Proc  |  1183,  providing 
that  where  an  origlDal  contract  is  void,  tbe 
labor  dtme  and  materials  furnished  on  a  tmild- 
ing  bp  others  than  the  (»iginal  contractor  shall 
be  deemed  to  have  been  done  and  fnmished  at 
the  instance  of  the  owner,  and  they  shall  have 
a  lien  for  the  value  themof,  a  subcontractor, 
whose  contract  is  unaffected  by  the  invalidity 
of  the  contract  between  the  owner  and  the  con- 
tractor, may  not  recover  a  sum  greater  than 
the  price  agreed  on  with  the  iwincipal  contrac- 
tor for  work  done  aud  materials  furnished,  the 
word  "value"  in.  the  statute  meaning  "agreed 
value**  in  cases  where  there  is  an  agreed  value. 

fBd.  Note— For  other  cases,  see  Mechanics' 
JAeoB.  Cent  Dig.  SS  28&-296;  Dec  Di«.  <8=>164. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  ValueJ 

2.  Affeai.  aho  Ebbob  4s»10B4  —  Habklbss 
Ebbob  —  Sbboneoub  Adkibsioh  or  Bvx- 

DENCB. 

Bnor  In  admitting  evidence  Is  harmless, 
where  the  court  does  not  base  its  findlnss 

thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr,  Cent.  Dig.  |S  4185,  4186 ;  Dec  Dig.  «=» 

8.  MxcHANios'  Liens  «=3>141— Subcomtuo- 
tob'b  Libit— NoncB—SuFnciENCT. 

A  notice  at  a  subcoDtractor*s  lieu,  which 
frives  the  name  of  the  contractftf  and  recites 
tliat  he  entered  into  a  written  contract  with 
the  subcontractor,  under  which  tbe  latter  was 
to  perform  labor  and  famish  materials  Ia  the 
construction  of  a  building,  which  seta  out  the 
subcontract  and  which  states  that  the  same 
has  been  performed  bj  the  subcontractor,  and 
that  the  building  has  been  completed,-8ufflci«it- 
ly  shows  that  the  person  to  whom  the  materials 
were  furnished  and  for  whom  tbe  labor  was 
done  was  the  contractor,  and  Is  sufficient 

[Ed.  Note.~ror  other  cases,  see  Mechanics* 
Ldens.  Cent  Dig.  |S  24^-245;  Dec  Die  «3> 
141.] 
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Om  Petition  for  Befaearinc. 

4.  AFTEAI.  and  EiBBOB  «=3832  — •  QUBBTIONB 

Bbtiewable— QvKsnoNS  Raised  on  Peti- 

TlOn  FOB  RXHEABING. 

A  petition  for  rehearing  presentine  argu- 
ments and  points  not  made  In  the  brieb  on 
which  the  case  was  (nlxinally  submitted  will 

not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Grror.  Cent.  Dig.  SS  321&-^228;  Dec.  Dig.  «=> 
832.] 

Department  1.  Appeal  from  Superior 
Court,  Mont«v  County;  B.  Y.  Sargent, 
Judgn. 

ActifHi  by  S.  J.  Prince  and  another  against 
WllUam  J.  Hill  and  others.  Judgment  tor 
lOalntiffs.  From  an  order  denying  a  new 
trial,  defendants  ai^waL  Affirmed. 

Chas.  B.  Bosendale  and  C.  F.  Lacey,  both 
of  Salinas,  for  aFi)ellaitt8.  J.  H.  Andresen, 
of  Salinas,  and  W.  S.  Wblt^  of  Beaumont; 
fbr  respondents. 

SHAW,  J.  The  record  presoits  an  a^eal 
from  an  order  denying  tlie  d^ndanta^  mo- 
tion for  a  new  trial. 

The  plaintiffs  sued  to  foreclose  a  11^  for 
work  done  and  materials  famished  by  them 
to  the  defendant,  Whitcomb,  in  the  erection 
by  Whitcomb  of  a  building  upon  the  land  of 
the  defendants,  William  J.'and  Isabelle  A. 
Hill.  The  contract  between  Whitcomb  and 
the  Hilts  was  for  more  than  $1,000,  and,  al- 
though In  writing,  was  not  recorded.  It  was 
therefore  void  with  respect  to  Hen  claimants. 

The  plaintUfs  agreed  with  Whitcomb  to  do 
the  carpenter  work  and  furnish  certain  ma- 
terials for  the  building  for  the  sum  of  (820. 
It  Is  alleged  that  certain  extra  work  was 
done  and  additional  materials  furnished,  at 
WUtcomb's  request,  of  the  value  of  (183.66, 
and  that  there  remains  unpaid  of  these  two 
sums  a  balance  of  $217.66.'  Judgment  was 
given  declaring  and  foreclosing  a  lien  on  the 
land  for  this  amount. 

[1]  Upon  the  trial,  the  court  below  admit- 
ted evidence,  over  the  defendants'  objection, 
tending  to  show  that  the  value  of  the  materi- 
als furnished  and  work  done  for  Whitcomb 
by  the  plaintiffs,  upon  the  building,  was 
greater  than  the  agreed  price  thereof.  In 
admitting  this  evidence  the  court  below  stat- 
ed that  the  plaintiffs  were  entitled  to  a  Hen 
for  the  value  of  such  work  and  materials, 
although  sndi  value  «zceeded  the  contract 
price  for  which  they  had  agreed  with  Whit- 
comb to  do  and  famish  the  same.  In  these 
rulings  the  court  erred.  Even  with  regard 
to  the  contract  between  the  owner  and  the 
original  contractor,  the  decision  in  Rebman 
v.  San  Gabriel,  etc.,  Co..  96  Cal.  385,  30  Paa 
564,  to  the  effect  that  the  original  contractor 
may  recover  more  than  his  contract  price, 
where  such  contract  Is  void  under  the  stat- 
ute, has  long  been  overruled,  and  such  recov- 
erj  Is  limited  to  the  contract  price.  Laldlaw 
T.  Marye,  138  CaL  176,  65  Pac.  391;  Merchant 
T.  Hayep,  117  Cal.  669,  49  Pac.  840;  SolUvan 


T.  CallfomU  R.  Co.,  14S  Gal.  20S.  75  Pac.  767 ; 
Condon  V.  Donahue,  160  CaL  7S4.  118  Pac. 
113.  Mudi  less  should  the  subcontractor, 
the  validity  of  whose  contract  la  not  In  the 
least  affected  by  the  provlstonB  of  the  me- 
chanic^ lim  law,  recover  tax  a  value  In  ex- 
cess of  Us  agreement  with  the  original  con- 
tractor. It  has  never  been  so  held,  and  the 
contrary  has  been  decided.  Jewell  v.  McKay, 
82  Cal.  150,  23  Pac.  139;  Kellogg  v.  Howes, 
81  CaL  179,  22  Pac.  609,  6  L.  R.  A.  688.  In 
Jew^  V.  McKay,  referring  to  the  provision 
of  section  1183,  C.  C.  P.,  that  where  the  origi- 
nal contract  Is  T(^d,  the  labor  done  and  ma- 
terials furnished  upon  the  buUdlng  by  others 
than  the  original  contractor  "shall  be  deemed 
to  have  be&x  done  and  furnished  at  the  per- 
sonal Instance  of  the  owner,  and  they  ahall 
have  a  lien  for  the  value  tberecd;"  the  oour( 
said: 

"It  cannot  possibly  have  been  the  intention 
that  a  contractor,  materialman,  or  laborer,  who 
agreea  for  a  certain  sum,  can  nave  a  lien  for  a 
greater  sum  upon  the  ground  that  the  value  of 
what  he  foriuBbed  is  greater.  *  •  *  We 
think  that  the  word  'value,'  In  the  above  provi- 
sion, is  to  be  construed  so  as  to  mean  'axreed 
value*  in  cases  whwe  there  is  an  agreed  value." 

This  expresses  the  true  intent  of  the  above 
provision,  as  applied  to  the  point  In  question. 

Our  attention  is  called  to  the  decision  of 
the  district  court  of  a^^ieal  in  Panama,  etc., 
Co.  V,  Tlngey,  147  Pac.  585,  decided  February 
17,  1915,  in  which  that  court  apparently  held 
that  undOT  the  statute  requiring  contractors 
for  street  work  to  give  a  bond  to  secure  to 
laborers  and  materialmen  the  value  of  work 
done  and  materials  famished  for  the  im- 
ppovemrat,  the  actual  value  of  the  work  or 
materials  is  the  measure  of  the  recovery  and 
not  the  amount  agreed  upon.  We  need  ex- 
press no  opinion  as  to  the  soundness  of  this 
opinion  as  applied  to  the  street  work  law.  It 
Is  of  no  binding  force  as  an  interpretation  of 
the  mechanic's  Hen  law,  and,  so  far  as  the 
latter  is  concerned.  It  is  contrary  to  our  own 
decisions,  which  are  paramount  In  authority 
to  those  of  the  District  Court  of  Appeal. 

[2]  But  although  the  court  admitted  this 
evidence,  its  finding  was  not  based  upon  it 
The  findings  set  forth  the  subcontract  and 
state  that  the  value  of  the  work  done  and 
materials  furnished  thereunder  is  the  sum 
agreed  upon  therein.  The  error  was  there- 
fore without  Injury  to  the  appellants. 

[3]  The  only  other  point  urged  in  support 
of  the  appeal  is  that  the  notice  of  lien  does 
not  give  the  name  of  the  person  to  whom  the 
materials  were  furnished.  The  criticism  Is 
not  supported  by  the  language  of  the  notice. 
It  states  that  "F.  T.  Whitcomb  is  the  name 
of  the  contractor,"  who  on  August  2,  1900, 
"entered  Into  a  contract  in  writing  with"  the 
plaintiffs,  undw  which  i^alntiffs  were  to  per- 
form labor  and  furnish  materials  to  be  used 
in  the  construction  of  the  building.  It  then 
sets  out  the  subcontract  with  Whitcomb, 
states  that  the  same  has  been  fully  perform- 
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ed  by  flie  plain  tiffs,  and  tbat  the  bnUding 
has  been  completed.  Thia  sofflciently  sliows 
tbat  the  name  of  the  person  to  whom  the  ma- 
terials were  famished  and  for  whom  the 
labor  was  done  was  F.  T.  Whltcomb.  Hie 
statute  does  not  require  such  literal  exact- 
ness and  rigid  adherence  to  predae  form  as 
the  appellants  contend. 
The  order  la  affirmed. 

We  concur:  LAWLOS,  J.;  8L0SS.  J. 

On  PetltlOD  for  Rehearing. 

PBR  CURIAM.  [4]  The  defendants  have 
filed  petitbm  for  rehearing  In  whlfdi*  tbey 
present  arsnmentB  and  points  not  mentioned 
In  the  briefs  upon  which  the  case  was  sub- 
mitted. This  court  has  consistently  declined 
to  conedder  petitions  for  rehearing  presenting 
new  pt^ta  In  Payne  v.  Treadwell,  16  Cal. 
247,  It  held  that  it  was  too  late  to  urge  a 
point  for  the  first  time  in  a  petition  for  re- 
hearing after  the  case  had  been  fully  con- 
ddered  and  decided  by  the  court  upon  the 
points  presented  in  the  original  briefs.  In 
KeUogg  T.  Cochran^  87  CaL  200,  20  Fac.  677, 
12  U  R.  A.  104,  it  said:  "We  have  decided— 
and  with  manifest  propriety— that  we  will 
not  grant  a  rehearing  in  order  to  consider 
points  not  made  in  the  a^ument  upon  which 
the  case  was  originally  submitted."  In  San 
Francisco  t.  Pacific  Bank,  89  CaL  25,  26  Pac. 
615,  835.  the  court  said:  "The  court  will  not 
consider  a  petition  for  rehearing  that  at- 
tempts to  discuss  the  case  upon  grounds 
*  *  *  not  presented  In  the  original  argu- 
ment or  discussed  In  Its  oi^on." 

Upon  these  grounds  it  Is  dear  that  the 
petition  mnst  be  denied.  It  is  so  ordered. 


CITY  OF  LOS  ANOELES  v.  KRUTZ  et  at 
(JU  A.  S492.) 

(Supreme  Court  of  California.    June  4,  1916. 
Rehearing  Denied  July  1,  1916.) 

Vbhdob  ano  Pubohaseb  «s»18T— Instaix- 
MENT  OoNTBACT—FofBFMrDRE:— Estoppel. 
Where  plaintifE's  option  contract  for  the 
parchase  of  land  provided  for  soccessive  pay- 
meDts  on  account  of  the  purchase  price,  with 
the  provision  that  the  vendor  might  declare  a 
forfeiture  for  default,  where  condemnation  pro- 
ceedings were  instituted  by  the  city,  and  the 
vendor  bo  reasonably  led  plaintifF  buyer  to  be- 
lieve that  it  did  not  propose  to  insist  on  a  for- 
feiture, but  would  wait  for  the  payment  of  the 
balance  of  the  price  from  the  condemnation 
money,  snch  vendor  waived  its  right  to  insist 
OQ  the  forfdture  until  notice  to  the  buyer  that 
it  proposed  to  do  so  at  a  time  sufficiently  dis- 
tant to  give  him  reasonable  opportunity  to 
pay,  and  was  estopped  to  declare  forfeiture  out- 
right. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  121,  374,  375;  Dec. 
Dig.  «^187.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  Conn^;  George  H.  Hut- 
ton,  Judge. 


Action  by  the  Cltj  of  Los  Angeles  against 
Wm.  O.  Krutz,  Jr.,  and  the  Nebraska  A  CaU- 
fomla  Real  Estate  Company.  Judgmrat  for 
Kmtz  on  bis  cross-complaint,  and  the  Real 
Estate  Company  appeal&  Affirmed. 

OUn  WeUbom,  Jr.,  and  Alfred  H.  UcAdoo, 
both  €t  Los  Angkes,  few  ^ipdlant.  John  W. 
Shenk,  City  Atty.,  Howard  Robertson.  Chief 
Deputy  City  Atty..  and  Haas  ft  Donnlgan, 
all  of  Los  Angeles,  for  respondwt. 

HEN8HAW,  J.  The  city  of  Los  Angeles 
condemned  a  certain  piece  ot  land,  part  of  a 
larger  tract  Dispute  having  arlsm  between 
defendants  Wm.  G.  Krutz,  Jr.,  and  the  Ne* 
braska  &  Gallfomta  Real  Estate  Company,  a 
corporation,  over  the  right  to  moneys  arlsbig 
under  the  condemnation  proceedings,  the  city 
of  Los  Angeles  Interpleaded  these  defendants 
to  bare  those  rights  determined.  Defendant 
and  respcmdent  Kruts  filed  his  answer  and 
cross-cranplaint  against  the  codef^dant,  Ne- 
braska &.  Calift>rnia  Real  Estate  Company, 
and  by  stipulation  the  action  was  tried  upon 
this  cross -complaint  and  the  corporation's  an- 
swer thereto ;  the  city  of  Los  Angeles  being 
thus  eliminated  from  the  controversy.  The  re- 
spondent Kruts  pleaded  compliance  iqha  his 
part  with  the  terms  of  an  executory  con- 
tract for  sale  by  the  defendant  corporation  to 
him  of  the  tract  of  land,  a  part  of  which, 
as  has  been  said,  was  condemned  by  the  city. 
He  sought  a  decree  of  miedflc  performance 
and  an  award  to  the  defendant  corpora- 
tion of  so  much  of  the  condemnation  fund  as 
was  necessary  to  pay  the  corporation  the 
balance  of  the  purchase  price  of  the  lantL 
The  corporaticm  defended,  asserting  that 
Krutz,  by  failure  and  neglect  to  make  the 
payments  provided,  had  lost  all  his  rights 
under  the  contract.  It  sought  a  decree  ac- 
cordingly and  a  payment  of  the  c(»demnation 
fund  to  It.  The  court's  Judgment  was  In  fa- 
vor of  Knitz's  contention,  and  the  corpora- 
tion appeals. 

The  contract  between  the  parties  provided 
as  follows: 

"In  case  said  party  of  the  second  part  (re* 
gpondent)  shall  refuse,  neglect  or  fail  to  pay 
such  purchase  money  and  interest  as  above  stat- 
ed and  agreed,  he  shall  forfeit  any  and  all 
rights  in  and  to  said  real  estate  acquired  under 
and  by  virtue  of  this  agreement,  and  shall  for- 
feit any  money  paid  (or  the  purchase  of  the 
same,  nnless  said  party  of  the  first  part  shall 
elect  otherwise." 

Defendant  showed  that,  before  the  time 
when  the  remainder  of  the  purdiase  price 
was  due  under  the  original  contract,  negotia- 
tions were  had,  culmlnatiug  In  a  supplemoit- 
al  agreement  whereby  it  extended  the  origin- 
al agreement  for  the  period  of  ninety  days 
In  consideration  of  the  payment  of  f3,000, 
to  be  applied  upon  the  purchase  price;  that 
the  contract,  as  thus  extended,  fixed  the  last 
day  of  payment  on  June  17,  1909;  that  the 
payment  was  not  made  on  that  date,  and 
on  September  20, 1909,  It  exercised  its  option 
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and  declared  a  forftitnre.  Aiivellant  con- 
tenda  tbat  under  the  eaoUable  principle  as 
expounded  In  Orey  t.  TnUw,  43  OaL  and 
the  nnmerotn  other  caaea  which  have  approv- 
ed Ibe  doctrines  there  laid  down,  It  was  with- 
in Its  equitable  ri^ta  in  dedarlng  the  foiv 
felture,  and  that  Kmt^  for  hla  Inezcnsablc 
default,  la  remedilesB. 

Respondent  pleaded  and  showed  that  he 
first  secured  an  option  to  purchase  the  land 
in  question  In  February,  1907,  paying  there- 
for a  valuable  ccoislderation;  that  the  ex- 
istence of  the  condemnation  proceedings  was 
known  to  and  recognized  by  the  parties,  and 
Kmtx  covenanted  to  attend  to  the  litigation 
and  to  hold  the  corporation  harmless  from 
any  liability  arising  therefrom;  that  this 
option  of  purchase  provided  for  successive 
payments  on  account  of  the  purchase  price, 
which  respondent  duly  made,  keeping  Ms 
rights  under  the  contract  alive;  that  the 
condemnation  proceedings  resulted  in  a  large 
judgment  in  favor  of  the  owners  of  the  land, 
and  defmdant  corporation  led  and  induced 
respondent  to  believe  that  it  would  wait  un- 
til the  fund  arising  under  this  condemnation 
Judgment  was  available,  and  receive  the  final 
payment  upon  account  of  the  contract  out 
of  that  fund.  Other  facte,  not  necessary  here 
to  set  forth  In  detail,  are  pleaded  to  show  a 
waiver  upon  the  part  of  the  corporation  of 
the  proTlalons  making  time  the  essence  of 
the  contract,  and  further  facts  by  which  an 
estoppel  In  pals  against  the  right  of  the  cor- 
poration to  claim  a  forfeiture  is  asserted. 
The  court  found  in  accordance  with  these  al- 
legations of  the  cross-complaint,  found  the 
ability  of  Krntz  to  pay  the  amount  due  with- 
in the  time  stipulated  by  the  contract,  but 
found  that  he  failed  to  do  so  because  led 
to  believe  by  the  declaratlona  and  represeu- 
tations  of  the  corporation  that  it  would 
wait  till  the  coiid«nnati<m  fond  was  avail- 
able for  this  payment. 

The  attack  hwe  te  vptm  the  anfficlency  of 
the  evidence  to  aupport  tin  findings.  That 
evidenoe  is  principally  documoitary.  It 
would  aerve  no  useful  porpoee  to  set  It  forth 
at  length,  but  the  whole  tone,  tenor,  and  ef- 
fect are  to  create  the  beUef  irtilch  Emtz 
entertained  that  the  corporation  did  not  pro- 
pose to  insist  npon  the  forfedtnret  bnt  woidd 
await  the  paymott  of  fbe  balance  ot  the  pur* 
chase  price  from  the  condensation  money,  If 
that  money  was  available  within  any  rea- 
BonaUe  time.  Then  was  ther^dre  a  waiver 
npon  the  part  of  the  ap^Uant  coipomtion  of 
the  right  of  forfeltnra  whidi  In  eqiilty  wonid 
prevent  It  from  assarting  auch  forfeiture,  at 
least  until  after  notice  to  Kruts  that  it 
proposed  to  do  so  at  a  time  sufficiently  dis- 
tant to  give  him  a  reasonable  omrartanU^  to 
maiB  the  payment.  The  corpwatitm  did  not 
act  In  this  way,  but  de(dared  ite  forfeiture 
outright.  It  was  estopped  trtnn  so  doing. 
Dolbeer  v.  Livingston,  100  Cal,  617,  35  Pac. 


328;  Gnrpy  t.  Dowdell.  tiS  Gal  687.  47  Fac. 
695;  Mcholaon  v.  Randall,  ISO  Gal.  689,  62 
Pac.  930. 

The  Judgment  and  order  appealed  froih  are 
therefore  affirmed. 

We  concur:  MEILTIN,  J.;  XOBIGAN,  J. 


PEOFLH  V.  LOOMIS.    (Gr.  1909.) 
(Supreaie  Gonrt  of  Galifomia.   June  4,  191&.) 

1.  Cbiminal   Law  «s3595-^oirrinuAHCft— 
Gaounns. 

Where  accused's  application  for  a  continu- 
ance failed  to  show  any  diligence  In  searcliing 
for  evidence  as  to  his  alleged  insanity,  alleged 
no  substantial  reason  for  failure  to  find  it,  and 
merely  stated  tbat  he  hoped  to  procure  such 
eridfence,  not  that  be  could  do  so,  denial  of 
postponement  of  trial  on  the  ground  was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
L&Wj  Cent.  Dig.  H  IBU,  1323-1327;  Dec.  Dig. 
«s:>595.] 

2.  CsxiajTAL  Law  «»586,  1151  —  Cohixnit- 
ANCB— Discretion  of  Coubt. 

The  denial  or  granting  of  postponement  of 
trial  ie  a  matter  resting  in  the  discretion  the 
trial  court,  not  reversible  in  tbe  absence  of 
abuse. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  DiB._J|  1311,  3045-301U;  Dec. 
Dig.  «5>586,  USl.] 

3.  Cbiuinai,  Law  «=3ll59— Apfeal  and  Bb- 
Boa—KE  VIZ  w— Findings. 

The  Qndings  of  a  jury  <m  conflicting  evi- 
dence that  accused  was  not  insane  is  conclusive 
upon  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent.  Dig.  »  3074^-3083;  Dec  Dig.  ^ 


4.  CancznAi.  Law  «s»4KS— BviDBncs— Insan- 

ITT. 

In  a  proBecntfon  for  homicide,  witnesses 
who  talked  with  defendant  often  before  and 
after  tbe  killing  were  properly  allowed  to  testi- 
fy tbat  questions  to  bim  by  them  were  answered 
qnickly  and  promptly;  such  matter  bearing  on 
sanity,  being  subject  to  common  observation, 
and  not  solely  within  expert  knowledge. 

tEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  99  1053-1055;  Dec.  Dig.  <©=> 
452.] 

5.  Cbihinal  Law  <^811,  381— Evidbncb— 
Sanity— Pbesumption. 

The  sanity  of  one  charged  with  crime  is 
presumed,  so  tbat^  to  prove  insanity  as  a  de- 
fense, the  burden  is  on  tbe  defendant. 

[Ed.  Note.— For  otber  caees,   see  Criminal 
Law,  Cent.  Dig.  H  742-744;   Dec.  Dig. 
811,  SSL] 

6.  Criminal  Law  ^=9370— Sanitt— Bobdek 
ot  Proof. 

Where  the  defendant  in  a  criminal  case 
offers  evidence  tending  to  show  insanity,  tiie 

Srosocution  in  rebuttal  may  produce  evidence  of 
is  sa&ity:  since  sanity  is  a  defense  which  is 
sustained  by  proving  it  by  a  preponderance  of 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent.  Dig.  fiS  1285-1288 ;  Dec.  Dig.  «=> 
570.] 

7.  Cwminal  Law  «=9S29— Trial— Instruc- 
tions. 

It  Is  not  error  to  refuse  a  requested  charge 
which  differs  from  instructions  given  only  To 
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the  use  of  different  words  haring  Qie  same 
meaQing. 

[Ed.  Note.— For  other  cases,  see  Crbninal 
Law,  Cent.  Dig.  i  2011 ;  Dec.  Dig.  «=s829.1 

8.  CBiitiNix  Law  <S=9811— TBLAli—lNSTBUO- 

TIONS  EuPHAffiZZNG   PaBTIOULAB  MaTUES 

— SAMiry. 

In  a  prosecution  for  bomiclde,  where  the 
evidence  as  to  the  sanity  at  defendant's  mother 
was  vague  and  onsatinactory,  an  instruction 
that  if  the  jury  believed  the  mother  had  been 
insane,  and  tliat  insanity  was  hereditary,  they 
should  consider  the  matter  in  determining  de- 
fendant's sanity,  was  properly  refused  as  tend- 
ing to  magnify  its  importance  in  the  minds  of 
the  jn^;  the  general  instructions  on  the  sub- 
ject beuog  correct  and  full,  and  Including  the 
proposition  that  the  Jury  might  consider  that 
defendant's  ancestors  were  Insane. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1787,  1039-1972;  Dec. 
Dig.  «=3811.] 

9.  Cbiminai<  Law  4»829— TrzaIi— Ihbtbuo- 

TIONB. 

It  is  not  error  for  the  oourt  to  refuse  a 
requested  instruction  substantially  given  else- 
where. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  2011;   Dec.  Dig.  «=s>829.j 

10.  Cbihinal  Law  «=::^70  —  iNSAimT  — 
Measubb  om  Pboof. 

A  defendant  is  not  entitled  to  an  acquittal 
merely  because  the  evidotce  raises  a  reasonable 

doubt  of  his  sanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1285-1288;  Dec.  Dig.  ^ 
570.] 

11.  Cbiuinal    Law  «=>118&— Tbial— Oon- 
DUCT  OP  Pbosecutino  Attobnet. 

In  a  prosecution  for  murder,  where  the 
district  attorney  asked  an  obviously  improper 
question  on  cross-examination  of  a  witness,  but 
the  jury  upon  objectlcHi  were  directed  to  dis- 
regard it  there  was  no  ground  for  reversal 
where  the  record  as  a  whole  showed  that  the 
defendant  had  a  fair  trial,  and  the  evidence 
was  clear  and  convincing;  since,  under  Const, 
art  6,  {  4%,  providing  that  no  Judgment  shall 
be  set  aside  or  new  trial  granted  in  any  crimi- 
nal case  for  the  improper  ruling  on  evidence, 
or  for  any  error  as  to  matter  of  pleading  or  pro- 
cedure, unless  after  an  examination  of  the  at- 
tire cause,  including  the  evidence,  the  court 
shall  be  of  opinion  that  the  error  complained 
of  has  resulted  in  a  miscarriage  ol  jostlce. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «{  321K-^.  8221,  8230; 
Dec  Dig.  «=>11S6.] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  Malcolm  C.  OleDH, 
Judge. 

Ebrl  Martin  LoomU  was  convlcied  of  mur- 
der in  the  first  degree  and  he  qypeals.  Af- 
firmed. 

J.  Fontaine  Johnson  and  Dal  M.  Lemmon, 
both  of  Sacramento^  tor  appellant.  U.  8. 
Wtebb^  Atty.  Gen.,  for  the  Pec^e. 

SHAW,  J.  Hie  defendant*  appeals  from  a 
Judgment  of  the  superior  oonrt  of  Sacramen- 
to county  Imposing  upon  him  a  sentence  of 
death,  and  also  from  an  order  denying  him  a 
new  trial.  He  was  charged  with  the  murder 
of  Harle  O.  HoUcroft,  alleged  to  have  been 
committed  <m  Angnst  17,  1914.  He  pleaded 
not  gnllty,  but  was  convicted  of  murder  of 
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the  first  degree^  without  mitigation  of  piu- 
Ishment  Sentence  was  passed  on  November 
17, 1914.  The  transcript  on  appeal  was  filed 
on  January  4,  1915,  hut  at  defendant's  re- 
quest the  hearing  was  postptmed  to  the  Hay, 
1915,  sesslott  at  Sacramento. 

[1]  The  defendant's  application  for  a  post- 
ponement of  the  trial  was  properly  draied. 
The  continuance  was  asked  te  MiaMe  bin 
to  obtain  evidence  relating  to  the  alleged  In-  I 
sanity  of  the  defendant  No  facts  were  stat-  j 
ed  to  flhow  the  exercise  of  any  diligence  in  i 
searching  for  evidence,  nor  was  any  sub- 
stantial reason  given  for  the  failure  to  find 
it    The  deffflidant  did  not  state  that  he 
oould  procure  evidence  on  the  subject,  but 
merely  showed  that  he  hoped  to  do  so.  Un- 
der these  circumstances  the  court  had  no 
choice  but  to  go  on  with  the  trial. 

[2J  It  is  suggested  that  the  showing  made 
should  have  raised  a  doubt  of  the  defend- 
ant's sanity  at  the  time  of  tbe  trial,  and 
should  have  caused  the  court  to  suspend  the 
proceedings  and  call  a  Jury  to  determine  tbe 
prraent  sanity  of  the  d^eudant  as  provided 
in  section  1368  of  the  Penal  Cod&  lUs 
claim  Is  untenable.  The  statements  in  tiie 
affidavit  offered  in  support  of  the  motion  for 
a  continuance  were  not  of  such  a  character 
as  to  compel  such  dout)t.  Th^  can  scarce- 
ly be  considered  as  tending  to  suggest  a  doubt 
on  the  subject  The  matter  was  one  calling 
for  the  exercise  of  the  discretion  of  the  trial 
court  No  abuse  of  discretion  is  sttown,  and 
Its  decUdon  must  be  upheld.  People  v.  Hrt- 
Uck,  126  CaL  426,  68  Pac.  918;  People  v. 
Gelger.  116  CaL  440.  48  Pac.  389 ;  People  r. 
Kirby,  15  Cal.  App.  269, 114  Pad  794. 

[I]  The  claim  that  the  defendant  shotild 
have  been  acquitted  on  the  ground  that  tbe 
preponderance  of  the  evidence  established  his 
insanity  at  the  time  of  the  homldde  cannot 
be  sustained.  Tliere  was  some  evidence  tend- 
ing to  show  insanity.  But  there  was  also 
ample  evidence  to  show  that  tbe  defendant 
was  sane.  The  case  is  In  no  wise  dUferent 
from  the  numberless  cases  in  whldi  we  hate 
held  that  the  finding  of  a  Jury  on  conflicting 
evidence  is  conclusive  upon  this  court 

[4]  Witnesses  who  frequently  talhed  with 
the  defendant,  after  the  homicide  and  before 
the  murder,  were  allowed  to  testify  that 
questions  put  to  him  by  them  were  answered 
by  him  quickly  and  promptly.  Objectlofl 
was  made  that  this  was  a  matter  fbr  expert 
testlDumy,  and  that  th^  did  not  ahow  i^eclal 
knowledge  as  experts.  There  was  no  error 
In  this.  SucAi  facts  may  be  stated  ho  testi- 
fying by  any  witness  wtio  lus  obs^red  tbea. 
They  are  mere  matters  of  observation,  and 
not  of  expert  knowle^e.  Fe<^1e  ▼.  Uaaov- 
glan,  141  Gal.  095,  7B  Paa  177;  People  v. 
Lavelle,  71  OaL  362. 12  Paa  226;  Holland  v. 
Zolhier,  1Q2  Cal.  688,  86  Pac.  980,  8T  Pac 
231 ;  In  re  Wax,  106  Oal.  860,  89  Pac  824. 

[I,  II  The  prosecution  was  not  required  to 
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prove  the  defeoidant'B  sanity  a«  a  part  of  Ita 
case  In  chief.  Sanity  is  presumed.  If  in- 
sanity la  urged  as  a  defense  In  a  criminal 
case,  it  is  ftir  tbe  defendant  to  prove  It  a 
preponderance  of  the  eTideoc&  Pe<^e  t. 
CoCTman,  24  CaL  230 ;  People  r.  Harris,  145 
Pa&  526.  If,  in  his  defense,  he  offers  evi- 
dence tending  to  show  insanl^,  the  prosecu- 
tion, in  rebuttal,  may  produce  evidence  of  his 
sanity.  The  court  did  not  err  In  allowing 
physicians  to  testify  to  his  sanl^  In  rebuttal 
of  defendant's  case. 

[7]  The  court  gave  full  and  correct  lu- 
•trnctlons  to  the  Jury  on  the  subject  of  In- 
sanity and  the  burden  of  prooi  thereol  Oth- 
er Instructions  on  the  subject  were  asked  by 
the  defendant  and  refused  by  the  court  So 
far  as  these  latter  were  correct  In  law,  they 
differed  from  the  Instructloos  given  only  In 
the  use  of  different  words  having  the  same 

[I,  13  The  defendant  asked  the  fbllowlng 

instruction: 

"If  the  jury  believe  that  the  defendant's 
mother,  in  her  lifetime,  was  insane,  and  that 
innnity  is  heredita^,  they  must  take  that  fact 
into  considenttio&  in  detenniuing  the  qoeation 
of  d^Midant*8  insanity  at  tlie  moment  <a  shoot- 
ing." 

This  is  open  to  the  criticism  that  It  relates 
to  a  qtedflc  fact  upon  which  the  evidoice 
was  vagne  and  nnsatlsfactoTy,  and  that, 
flierefore,  It  ml^t  tend  to  majgnl^  Its  Im- 
portance in  tbe  minds  of  the  tatj.  PeoiAe 
T.  Keith,  141  OaL  600,  76  Pac.  304;  People 
T.  Patteiaon,  124  CoL  102,  66  Pac.  882; 
Thonas  t.  Gates,  12S  Cal.  4,  68  Paa  816. 
The  general  Instructions  given  on  the  subject 
were  correct,  and  were  sufficient  to  fully  ad- 
vise the  Jury  thereon.  They  Included  the 
propositloa  that  in  defenrmlidiig  sanity  the 
Juxy  might  consider  evidence  that  his  an- 
oastOTS  were  insane.  Under  these  circom- 
•tances,  even  11  the  spedfled  Instruction  was 
anobJectionabl6b  It  was  not  enor  to  refose  It 

[II]  The  proposition  that  the  defendant  Is 
entitled  to  soqnlttal  If  the  evldoiee  raises  a 
reasonaUe  doubt  of  his  sanity  Is  not  the  law 
in  this  state.  The  court  properly  refused  to 
Instruct  the  Jury  to  that  effect  Pe<vle  v. 
CMAnan,  supra ;  Pet^Ae  t.  Harris,  mpra. 

[11]  During  the  trial  the  dlstxlet  attorney, 
on  Groes-qraminlng  a  sister  of  defendant  who 
had  testified  in  his  behalf,  asked  an  obvioos- 
ly  Improper  questlaL  Obdection  was  made 
at  once,  the  objection  was  snstained,  and  the 
oonrt  directed  ttie  Jnry  to  disregard  it  This 
Is  now  assigned  as  misconduct  on  the  part 
of  the  district  attmn^,  althongb  not  so  as- 
sipied  at  the  trlaL  In  the  haste  and  seal 
of  a  trial  attorneys  will  sometimes  ask  Im- 
proper questions.  Judgments  cannot  be  re^ 
versed  tor  sn  Inadvertence  of  this  diaracter, 
unless  tvou  an  examination  of  the  record, 
Including  the  evidence,  we  roach  the  opinion 
that  it  caused  a"  miscarriage  tjf  Justice. 
Const  art  6,  f  4%.  The  record  as  a  whole 
shows  that  the  defendant  had  a  fair  trial. 


and  the  evidence  <^  his  goUt  la  clear  and 
convincing.  No  miscarriage  of  Justice  ap- 
pears. We  cannot  perceive  that  this  irregu- 
larity could  hare  affected  the  vwdict  It 
must  therefore  be  disregarded. 

No  other  points  are  presented  that  deserve 
notice.  We  find  no  prejudicial  error. 

TbB  Judgment  and  order  are  afllrmed. 

We  concur:  ANGELLOTTI,  a  J. ;  SLOSS, 
J.;  LOBIQAN,  J.;  MELVIN,  J.;  HEN- 
SHAW,  J.;  LA.WLOR,  J. 


GOODWIN  T.  WHITTIEB  OOBDBN  OO. 

(Ix  A.  3480.) 
(Supreme  Court  of  California.    June  2,  1916.) 

1.  JJBEI.  AND  SLAHDEB  4s»80— COMPLAINT— 

SnmciBifcT, 

Where  a  complaint  charged  Qiat  defendant 
corporation  mailed  a  letter  to  an  associatioQ  of 
credit  men^  falsely  stating  that  plaintiff  owed  it 
for  matenala  furnished,  that  the  contents  of 
such  letter  received  was  made  known  to  plain- 
tiff's  wife,  tliat  it  was  designed  that  she  should 
know  the  contents,  and  that  the  necessary  re- 
sults of  said  knowledge  were  to  estrange  the 
wife  from-  her  husband,  and  to  work  a  continu- 
ance of  Boch  State  of  mind  "for  a  long  time," 
"the  exact  duration  of  which  la  unknown  to 
piaintifl,"  such  complaint  did  not  charge  a 
cause  of  action  for  llbeL 

[Ed.  Note.— For  .other  cases,  see  libel  and 
Slander,  Gent  Dig.  H  184-186;  Dee.  Dig. 
«B»80.J 

2.  Costs  e=»260— FBivox^ns  Appbal. 

A  par^  prosecuting  a  frivolous  appeal  will 
be  assessed  costs  as  a  penalty. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
H  88a-996,  1002,  1003 ;   Dea  Dig. 

Department  2.  Appeal  tmm  Superior 
Court,  Los  Angdies  County;  Gavin  F.  Uall, 
Judge. 

Action  by  W.  M.  Goodwin  against  the  Whit- 
tier  Cobum  C<»npany.  From  a  Judgment 
following  the  sustention  of  defendant's  de- 
murm  to  an  amended  complaint,  plalntlfl 
appeals.  Afflnned. 

ID.  BL  Barnes,  of  Los  Angeles,  tot  amftA- 
lant  Bert  F.  Mull,  of  Los  Angeles,  for  re- 
qxmdent 

HENSHAW,  J.  nils  is  an  appeal  from 
the  Judgmoit  whidi  followed  the  snstalnii^ 
ct  the  denmrrer  to  plaintUFs  second  amended 
cmiplalnt  Appdlanf  s  principal  grievance 
would  an>ear  to  be  that  the  ruling  of  the 
court  sustaining  the  demurrer  was  made  in 
Us  abaoaoe^  be  being  "at  the  time  busy  In 
another  d^rtment"  In  response  to  this 
it  is  shown  that  upon  no  occasion  when  the 
pleading  of  i^aintUCs  attorney  was  nnd^  at- 
tacJc  did  be  appear  to  defend  it  He  neither 
appeared  upon  tbe  motion  to  quash  service, 
upon  the  motion  to  sat  aside  and  strike  his 
complaint  from  the  files,  npon  the  hearing  of 
the  demurrer  to  his  amended  complaint,  nor 
upon  the  bearing  of  the  demurrer  to  the  see- 
ond  amended  complaint,  which  was  sustain- 
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ed  without  leave  to  amend.  ■  And,  finally,  It 
is  shown  that  the  demurrer,  called  for  hear- 
ing at  10  o'clock  a,  m.,  was  not  reached  until 
2:30  of  the  afternoon  of  the  same  day.  It 
is  not,  however,  so  much  a  matter  of  sur- 
prise that  plalutlfl's  attorney  should  have  ab- 
sented himself  from  the  hearing  on  the  de- 
murrer, as  that  he  should  have  filed  the  com- 
plaint to  which  the  demurrer  was  Interposed. 

The  complaint  charges  that  plaintiff  is  a 
married  man;  that  he  was  engaged  in  the 
business  of  "building  and  contracting" ;  that 
there  is  an  association  In  the  dty  of  Los  An- 
geles "of  credit  men,  building  material  deal- 
eiB,  of  whom  plaintifC  has  been  buying  his 
materials  for  building  and  contracting.  The 
names  of  the  members  thereof  are  unknown 
to  plaintiff,"  but  are  well  known  to  defend- 
ant. This  would  seem  to  mean  that  plaintifC 
did  not  know  the  names  of  the  "building  ma- 
terial dealers"  from  whom  he  had  been  buy- 
ing his  material,  but  the  defendant  did. 
Next  it  Is  alleged  that  In  November,  1912, 
the  defendant  "through  Its  agents  wrote  a 
letter  to  said  association  stating  that  plain- 
tiff owed  defendant  herein  a  bill  of  fS3.80, 
and  had  owed  the  same  since  December,  1911, 
for  materials  purchased  from  said  defend- 
ant by  plaintiff."  Defendant  deposited  this 
letter  in  the  United  States  post  office  and  the 
letter  was  received  by  the  association  through 
the  post  oihce  on  tiie  day  last  mentioned. 
"That  statement  made  in  said  letter  above 
named  was  false,  and  well  known  to  the  de- 
fendant at  the  time  of  writing  the  same  to  be 
false  and  made  by  defendant  willfully  and 
maliciously.  That  said  false  and  malicious 
statements  in  said  letter  became  known  to 
plaintiff's  said  wife  on  or  about  the  20th  day 
of  November,  1912.  That  the  necessary  and 
Inevitable  results  of  said  knowledge  to  plain- 
tiff's wife  caused  her  to  become  ill  with 
much  Increased  continuous  flowing  of  blood 
of  the  monthly  period  i)ecullar  to  women  and 
caused  her  to  have  great  distaste  and  repug- 
nance toward  plaintiff  and  to  continue  In 
said  Illness  and  frame  of  mind  up  to  the  pres- 
ent time,  and,  as  plaintiff  is  Informed  and  be- 
lieves, she  will  so  conUnue  for  a  long  time, 
the  exact  duration  of  which  Is  unknown  to 
plaintiff,  solely  as  the  necessary  and  inevi- 
table result  of  said  knowledge,  and  solely 
thereby  and  therefrom  plaintiff  is  now  and 
ever  since  said  20th  day  of  November,  1912, 
has  been  deprived  of  the  society  and  comfort 
of  his  said  wife."  "Plaintiff's  said  wife  knew 
the  contents  of  the  said  letter  solely  be- 
cause of  said  mailing,  and  at  the  time  of  said 
mailing  It  was  the  Intention  of  said  defend- 
ant that  plaintiff's  wife  should  become  pos- 
sessed of  said  knowledge."  By  these  acts 
plaintiff  alleges  he  baa  been  damaged  in  the 
sum  of  $5,000,  and  he  asks  exemplary  dam- 
ages in  the  Bum  of  $6,000  more. 

[1]  Construing  this  pleading  most  strongly 
In  favor  of,  ratlic-  than  against,  the  pleader, 
we  have  here  a  charge  that  tlie  defendant 


mailed  a  letter  to  some  sort  of  an  association 
of  credit  men  of  a  building  material  dealers* 
association,  falsely  stating  that  plaintill  ow- 
ed defendant  $33  for  materials  furnished. 
We  have  the  statement  that  the  contents  of 
this  letter,  received  by  the  association  on  the 
10th  day  of  November,  was  In  some  unex- 
plained manner  made  known  to  plaintiff's 
wife  on  the  following  day;  that  It  was  de- 
signed that  she  should  know  the  contents, 
and  it  is  then  declared  "that  the  necessary 
and  Inevitable  results  of  said  knowledge" 
were  to  estrange  the  wife  from  the  husband, 
to  Inordinately  Increase  her  menstrual  flow* 
and  to  work  a  ccmtinuance  of  this  state  of 
mind  and  of  this  physical  condition  "for  a 
long  time,*'  "the  exact  duration  of  whldi  Is 
unknown  to  plaintiff." 

It  would  be  stultifying  the  law  to  enter  In- 
to any  exposition  of  the  Insufficiency  of  a  com- 
plaint such  as  this  to  cliarge  a  cause  of  ao* 
tlon. 

12}  The  Judgment  appealed  from  is  afflnn- 
ed,  with  $50  added  costs  tor  a  trivcAous  a^ 

peal. 

We  concur:  LOBIOAN.  J.;  MSLVIN,  J. 


MNBHAN  V.  DEVINOBNSB.  (S.  P.  6606.) 
(i^upreme  Court  of  California.   June  2,  1916.) 

1.  Vendob  and  Pdbchasbb  «»2&— Bioobd— 

SuBscBiBiNQ  Witness. 

Cue  who  did  oot  sign  an  executory  contract 
for  the  sale  of  land  as  a  subscribing  witness 
could  not,  by  a  second  recordation  of  the  con- 
tract with  the  added  words  "witness  to  signa- 
ture of  Cecilia  Bremen,  Lawrence  G.  Gull,"  ^ve 
it  efficacy  as  tending  to  establish  the  execution 
of  it  by  B.  herself. 

[Ed.  Note.—- For  other  csaes,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  28;  Dec  Dig.  «=»23.] 

2.  Specifio    Pebfobuanoe  <e=3l21— Sum- 
ciENCT  OF  Evidence — Contbacts. 

In  an  action  to  quiet  title,  wherein  defend- 
ant demanded  specific  performance  of  a  contract 
of  sale  from  plaintiff  s  grantor,  evidence  held 
insufficient  to  show  the  existence  of  such  cos- 
tract. 

[Ed.  Note.— For  other  caau,  see  Specific  Per- 
formance, Cent  Dig.  81  387-385:  Dee.  Dig. 
«=>121.] 

3.  Specific  Pbbfobhaitce  ^»82— BiUEDiEft— 

Mutuality. 

Under  Civ.  Code.  S  3380,  providing  that 
there  shall  be  no  remedy  by  specinc  performance 
unless  the  remedy  la  mutual,  a  vendor  who  con- 
tracted to  convey  a  tract  of  land,  part  of  which 
she  did  not  own,  and  who  therefore  could  not 
have  compelled  specific  performance  of  the  con- 
tract, could  not  be  required  to  specifically  per- 
form. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formancx.  Cent  Dig.  S5  Sd-90;  Dec.  IHg. 
^32.] 

4.  Specific  Pebfobiiancx  <e=>106— Biqht  to 
Remedy— Laches. 

Where  defendant  claimed  as  a  purchaser 
end,  after  notification  from  plaintlflf  that  he 
would  not  cmvey  Uie  pnnwty  to  defendant  In 
pursuance  of  the  tenna  of  an  asserted  contract 
with  plaintiff's  grantor,  took  no  steps  to  enforce 
his  right  under  the  contract  and  met  plaintiff's 
action  to  quiet  title  by  seeking  specific  perform- 
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•nee  yean  aftar  nidi  npudiatlon  of  the  con- 
tract, his  onexplained  laches  precluded  aoy 
right  which  be  micbt  otherwise  nave  had  to  a 
specific  perfonnaace  of  the  contract. 

I  Ed.  Note. — For  other  caaea,  aee  Specific  Per- 
formance, Cent.  Die  fS  825^0.;  Dec.  Dig. 

Department  2.  Appeal  from  Superior 
CkHirt,  Saa  Mateo  County;  Geo.  H.  Buck, 
Judge. 

Action  l>y  John  J.  linehan  against  John 
Doe  Devlncens^  also  known  as  John  Doe 
Dereochi.  Judgment  for  plaintiff,  and,  from 
an  order  granting  a  new  trial,  he  appeals. 

Beversed. 

Uastlck  &  Partridge,  of  San  Francisco,  for 
appellant.  SolUvan  &  Sullivan  and  Tbea  J. 
Roche,  all  of  San  Francisco,  for  respondent 

HEINSHAW,  J.  This  Is  an  appeal  from 
the  order  ot  the  court  granting  a  new  trial. 
The  order  Is  In  the  following  language: 

"In  this  action  the  motion  for  new  trial  here- 
in having  been  heretofore  submitted  to  the 
court  for  consideration  and  decision,  and  now 
the  court  having  considered  the  same  renders  its 
jadgment  ae  follows:  In  consequence  ef  the 
failure  of  defendant's  attorney  to  present  the 
motion,  it  has  remained  on  the  calendar.  New 
trial  granted  November  20,  1912." 

Seemingly  from  this  order  a  new  trial  was 
granted  for  the  laches  of  defendant's  attor- 
ney in  falling  to  presoit  his  ULOtion.  No  aeg- 
lect  of  any  kind  la  Imputed  to  plalntifTs  at- 
torney. It  Is  dlfScult  to  understand  why,  for 
the  reas<»  gLTen  in  the  order  lt»alt,  the  mo- 
tion should  not  have  been  denied  rather  than 
granted.  It  suggests  an  ernmeoua  oitiy. 

But  passing  this,  and  coming  to  the  merits 
of  the  appeal,  the  action  Itself  was  brought 
by  plaintiff  to  quiet  title  to  a  piece  of  land  In 
the  county  of  San  Mateo,  which  piece  of  land 
may  for  ccmraiieace  be  described  as  the 
MUtbwest  quartor  of  lot  16.  Both  plaintiff 
and  defendant  tAaSm  title  from  a  common 
source— Cecilia  Brennan.  PlalntliTs  title 
was  based  u)?on  a  deed  to  him  of  the  land  by 
Oedlia  Bresman,  recorded  in  February,  1904. 
D^endant  claims  through  an  executory  con- 
tract of  sale,  under  which  he  had  been  ad- 
mitted to  possession  of  the  land  by  CeetUa 
Brennan  in  1903.  Thla  executory  contract  is 
In  the  following  language: 

"San  Francisco,  May  6,  1903. 

"Becefved  of  Mr.  Derencbi  $50,  being  deposit 
on  account  of  property  in  San  Mateo  the  piece 
to  be  paid  $700,  the  purchase  price  of  the  prop- 
erty tbie  day  aold  to  subject  to  the  owner's  ap- 
proval,  and  odiig  in  the  city  ot  Oolna,  county 
<tf  San  Mateo,  state  of  California,  and  describ- 
ed as  follows :  Lot  16,  as  known  and  designated 
on  certain  map  marked  map  of  the  property  at 
the  Villa  Homestead  Association  which  said 
map  is  (HI  file  in  the  office  of  ootinty  recorder  ot 
the  county  of  San  Mateo,  state  of  California, 
and  recorded  in  said  connty. 

"Tenn  of  sale  15  days  are  allowed  to  examine 
title  and  wnsummate  the  sale.  At  the  termina- 
tion of  said  time  the  balance  of  said  purchase 
money  is  due  and  payable  upon  tender  of  the 
deed  of  the  property  sold  If  the  title  is  defec- 
tive, 60  days  are  allowed  to  perfect  the  same, 


and  if,  after  the  expiration  of  safd  term,  un- 
less extended  by  mutual  consent,  the  title  shall 
not  have  been  perfected,  the  deposit  is  to  be- 
returned. 

"[Signed]    Cecilia  Bremen,  Owner, 

By  L.  C.  Gull,  Agents." 

It  was  first  recorded  precisely  as  above  set 
forth  on  February  27,  1905,  and  then  again 
upon  December  22,  1905,  was  once  more  re- 
corded with  the  fcAlowing  added:  "Witness 
to  signature  of  Cecilia  Bremen,  Lawrence  C. 
CulL" 

Defendant  by  answer  set  up  his  posses- 
sion under  this  contract,  and  by  cross-com- 
plaint averred,  the  performance  by  him  of  all 
things  necessary  to  be  done  under  the  con- 
tract, made  a  tender  of  the  amount  due  there- 
under, and  demanded  specific  performance. 
To  overcome  the  controUing  effect  of  the  deed 
recorded  in  1904  over  the  executory  contract 
first  recorded  In  1905,  defendant  alleged  that 
plaintiff  at  the  time  that  he  took  his  convey- 
ance knew  of  the  existing  contract  This 
plaintiff  denied.  The  court's  findings  were 
wholly  In  favor  of  the  plaintiff,  and  Judg- 
ment passed  toe  him.  The  new  trial  was  or- 
dered under  the  circumstances  above  Indi- 
cated. 

Appellant  argues  wiQi  much  force  that  tliis 
new  trial  could  have  been  granted  only  upon 
the  theory  of  a  valid  written  contract  be- 
tween Cedlla  Brennan  and  the  defendant ; 
that  if  such  a  contract  did  not  exist  defend- 
ant had  no  defense  to  this  action,  and,  as 
the  existence  of  this  contract  depends  upon 
the  copy  of  It  produced  from  the  records  (the 
original  having  been  destroyed  by  fire),  this 
court  can  and  will  consider  the  evidence 
touching  this  contract  precisely  ae  it  would 
be  considered  by  a  trial  court  Wilson  v. 
Cross,  33  Cal.  60;  Reynolds  v.  Snow,  67  Cal. 
497,  8  Pac.  27 ;  TuUer  v.  Arnold,  93  Cal.  166, 
28  Pac.  863.  So  construing  this  contract 
appellant  argues  that  upon  its  face  it  bears 
overwhelming  and  conclusive  evidence  that 
It  was  never  executed  by  Cecilia  Brennan, 
and  that  there  Is  not  a  word  of  evidence  that 
Cull,  who  signed  his  name  as  agent  under 
that  of  Cecilia  Bremen,  was  ever  her  duly 
authorized  agent  or  attorney  In  fact  to  exe- 
cute In  her  name  and  on  ha  behalf  the  in- 
strument In  question. 

[1 , 2]  The  evidence  In  this  regard  Is  cer- 
tainly most  potent  and  i)ersuaslve.  The 
contract  itself  declares  that  thd  property  is 
sold  "subject  to  the  owner's  approval" — a 
clause  which,  In  the  nature  of  things,  would 
not  be  in  a  contract  executed  by  the  owner 
herself.  The  name  of  the  owner  was  Cedlla 
Brennan.  The  contract  Is  signed  "Cecilia 
Bremen."  Cecilia  Brennan,  It  Is  disclosed, 
could  write.  It  is  not  to  be  presumed  that 
she  would  misspell  her  own  name.  More- 
over, the  contract  as  originally  recorded  de- 
clares. If  language  means  anything,  that  the 
name  of  "Cecilia  Bremen,  Owner,"  was  writ- 
ten by  "li.  C.  CuU,  Agent"   And  finally  the 
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langoKgek  "Witness  to  slgnatare  of  OecUla 
Bremen,  Lawrence  0.  Call,"  was  nnques- 
tlonablr  added  to  Uie  Instrumrat  after  Its 
first  recordation  and  aftw  tbe  death  of  Ce- 
clUa  Brennftn,  who  died  within  a  year  after 
the  date  of  the  ezecntlra  ot  the  original  con- 
tract. Hie  effort  therefore  to  establish  the 
ezecatlon  ot  this  contract  by  the  belated  dec- 
laration ot  Lawrence  C-  Cull  that  he  signed 
as  a  witness  to  the  signature  of  Cecilia  Brem- 
en is  unavailing  under  all  of  the  authorities. 
He  did  not  sign  as  a  subscribing  witness  and 
the  second  recordation  of  the  Instrument  was 
without  efficacy  as  tending  to  establish  the 
executimi  of  It  by  Cecilia  Brennan  herself. 
HoUenback  t.  Fleming,  6  Hill  (N.  T.)  305; 
Early  t.  SL  Patrick's  Chur(A,  81  Bun,  369, 
30  N.  Y.  Supp.  9S1;  Prltchard  v.  Palmer, 
88  Hun.  412,  34  N.  Y.  Supp.  789;  In  re  Clute's 
Estate,  37  Mlsa  Rep.  586,  75  N.  Y.  Supp.  1060. 
Nor  Is  this  evidence  at  all  overcome  by  the 
statement  of  Mrs.  Ottobonl,  sister-in-law  of 
the  defendant,  tliat  she  knew  CeclUa  Bren- 
nan in  her  Ufetime,  had  seen  her  signatnre, 
bad  seen  the  original  of  the  contract,  and 
that  the  signature  to  the  original  of  the  con- 
tract was  like  the  othor  signatures  of  Cedlla 
Brennan. 

[S]  Were  there  nothing  further  npon  this 
appeal,  the  order  granting  a  new  trial  would 
of  necessity  be  reversed  for  the  utter  fail- 
ure to  show  an  existing  contract  between 
Cecilia  Brennan  and  this  defendant.  But 
there  are  other  considerations  which  remove 
'any  possible  doubt  upon  the  question  if  any 
could  be  said  to  exist.  Thus  the  contract 
which  Cecilia  Brennan  Is  said  to  have  enter- 
ed into  was  oae  for  the  conveyance  of  the 
whole  tract  of  land.  It  Is  established  and, 
indeed,  admitted  that  she  did  not  own  It  all, 
that  part  of  It  was  owned  by  her  sister, 
whose  estate  was  in  probate.  As  sbe  could 
not  have  compelled  specific  performance  of 
the  contract,  so  specific  performance  may  not 
be  enforced  against  her  or  her  successor  in 
interest  Civ.  Code,  S  3386;  Husbeon  v.  Kel- 
ley,  162  Cal.  656,  661,  124  Pac  231.  We  are 
not  unmindful  of  the  early  case  of  Marshall 
V.  Caldwell,  41  Cal.  613,  and  Swain  t.  Bui^ 
nette,  76  Cal.  301,  18  Pac.  394,  which  latter 
relies  upon  the  first  cited  case  for  its  author^ 
Ity.  But  the  force  of  these  cases  as  authori- 
ty is  entirely  destroyed  by  tbe  more  recent 
decisions  of  Jackson  v.  Torreuce,  83  Cal.  521, 
23  Paa  695,  and  Olson  v.  Lovell,  91  CaL  508, 
27  Pac.  705.  In  the  earlier  of  these  cases 
last  menti<»ied  the  husband  and  wife  Joint- 
ly agreed  to  sell  a  piece  of  property  which 
they  owned  in  undivided  Interests.  The  wife 
refused  to  acknowledge  the  contract,  and  thus 
it  became  nonenforceable  against  her.  Plain- 
tiff sought  to  compel  a  conveyance  by  the 
husband  of  his  undivided  Interest,  and  it  was 
held  that  equity  would  not  decree  such  a  con- 
veyance. In  the  later  case  of  Olsc»i  v.  Lovrtl, 
the  vendee  contracted  to  purchase  a  tract 
of  land  owned  by  the  Tendm  as  cotenanta. 


BnP(MElTBB  (CaL 

The  contract  was  signed  by  we  of  flie  wn- 
dors.  The  name  of  tbe  other  was  signed 
without  authority.  The  conrt  reused  a  qte- 
dfle  performance  to  the  vendee  ot  the  Inter- 
eat  of  the  vendm-  who  had  formally  executed 
the  contract,  and  In  its  deeUdcai  planted  out 
ttiat  ttie  foundatl(m  of  tiie  detamlnation  in 
Jackstm  v.  Torrwce  was  not  that  equity  re- 
fused specific  performance  because  the  par- 
ties defendant  woe  husband  and  wif^  but 
because  to  compel  a  part  pnformanoe  by  tbe 
husband  would  be  to  make  him  "perform  a 
contract  which  he  never  made  or  Intended  to 
make,"  and  the  same  equitable  principle  was 
applied  in  Olson  v.  Lovell. 

[4]  And  finally  it  may  be  said  that  the  on- 
contradicted  evidence  shows  that  defendant, 
after  notification  fnHn  plaintiff  that  the  lat- 
ter would  not  deed  the  property  to  the  former 
In  pursuance  of  the  terms  of  the  asserted  con- 
tract with  Cecilia  Brennan,  took  no  steps  to 
enforce  hts  right  under  that  contract,  and 
meets  this  action  to  quiet  titie  by  a  cross- 
complaint  seeking  specific  performance  years 
after  plaintiff's  r^udlation  of  the  contract 
was  made  known  to  him.  Under  the  autiior- 
Ity  of  O'Donnell  v.  Jackson,  69  Cal.  622, 
11  Pac.  251,  this  unexplained  laches  preclud- 
ed any  rights  which  defendant  might  other- 
wise have  had  to  a  spedflc  performance  of 
the  contract 

The  order  granting  a  new  trial  Is  therefore 
reversed. 

We  concur:  LOBIOAN,  J.;  MHILYIN.  J. 


SAN  FRANCISCO  STEVEDORING  CO.  Hal. 
V.  PILLS6URY  et  aL,  Industrial  Acci- 
dent CommisBion.   (S.  F.  7435.) 

(Snpme  Court  of  Oalifoniia.   June  2,  l»Ui,) 

Master  Ann  Sebvant  «=>250%,  New,  voL  16 
Key-No.  Series— Injuries  to  Servani>— Es- 
toppel BT  Aonon  to  Olaiic  CoupENSAnoa 
Uhdee  Industrial  Coicfensation  Act. 
Where  u  empIoT^  injured  in  the  coune  of 
his  duties  brought  on  action  in  the  superior 
court,  such  commoiceiiiffiit  of  action  was  not  a 
final  election  of  tbe  employe's  remedy  depriving 
the  Industrial  Acdldent  Commiaaloa  <n  Jnris- 
dtction  to  award  Urn  compensation,  stnce  the 
judgment  of  the  superior  court  sostaioing  a  de- 
murrer to  the  complaliit  mer^  determined  that 
tbe  allegations  failed  to  state  a  case  of  the  char- 
acter for  which  the  Industrial  GompuisatitHi 
Act  provides  an  exception  to  its  general  provi- 
sion that  the  right  to  recover  compensation  un- 
der it  shall  be  an  injared  emploj^'s  exclusive 
remedy,  and  that  therefore  tbe  proper  tribunal 
for  the  adjudication  of  the  claim  was  the  In- 
dustrial Accident  Comndsslon. 

In  Bank.  Proceedings  under  the  Industrial 
Compensation  Act  by  Jeremiah  Broderick  to 
obtain  compensation  for  personal  Injuries 
opposed  by  the  San  Francisco  Stevedoring 
Company,  the  employer.  CompMisation  was 
awarded,  and  the  employer  petitions  for  cer- 
tiorari to  review  the  proceedings  of  the  In- 
dustrial Accident  Commission  resulting  in  the 
award.  Api^catlcm  denied. 
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Ufqrd  &  A<teinan.  of  San  FrandKi^  tor 
pettttonen.  G.  M.  Biadley,  of  San  Frandft- 
00,  for  napondeata. 

ANQEUiOm,  a  J.  PeUttonera  aeek  a 
writ  of  eertiomi  to  review  the  proceedings 
<rf  tbe  Indnatrlal  Accident  CoaunlaaUni  re- 
aglUng  In  an  award  aald  cwBiniaBion  to 
one  Jeremiah  Broderlck  of  compenaatkm  for 
'  personal  injaries  alleged  to  have  been  re- 
cdrad  him  In  the  conrae  of  hla  employ- 
ment  by  the  Ban  Frandaco  Steredorlng  Goju- 
pany. 

The  mOj  jftOnt  made  In  snivort  of  the 
appUeatlon  la  that  the  Induatrlal  Gonunls- 
aion  waa  without  Jurisdletton  by  reaant  of 
the  fact  Uiat  Bradertek,  prior  to  inatttntlng 
hla  proceeding  before  the  Indnatrlal  Com- 
mlaalon,  Inatltoted  an  action  for  damages  on 
acooont  of  the  aame  injuries  against  tbe 
atevedorlng  company.  In  the  superior  court 
of  the  city  and  county  of  San  Frandaeo.  A 
demurrer  to  his  complaint  intorposed  by 
the  company  was  sustained  by  aald  court, 
and,  on  his  failure  to  amend.  Judgment  was 
glren  against  him.  At  the  time  of  the  award 
by  the  Industrial  Oommlsslon,  Broderlck  bad 
filed  a  walrer  of  his  right  of  appeaL  It  is 
claimed  that  by  commencing  his  action  In 
the  superior  court  Broderick  finally  electe<f 
his  remeclj,  and  thus  deprived  the  commis- 
sion of  jurisdiction  In  the  matter,  and  also 
that  the  superior  court  judgment  Is  a  final 
determination  of  his  rights  In  the  matter. 

We  are  satisfied  that  there  Is  no  force  In 
this  claim.  The  Industrial  Compensation 
Act  provides  substantially  that,  where  the 
spedfled  conditions  of  compensation  exist, 
the  right  to  recover  such  compensation  In 
a  proceeding  before  the  commission  shall  be 
the  exclusive  remedy  of  the  employe,  "ex- 
cept that  when  tbe  injury  was  caused  by  the 
employer's  gross  negligence  or  willful  mis- 
conduct and  such  act  or  failure  to  act  caus- 
ing such  Injury  was  the  personal  act  or  fail- 
ure to  act  on  tbe  part  of  the  employer  him- 
self, *  ♦  •  and  such  act  or  failure  to 
act  Indicated  a  willful  disregard  of  the  life, 
limb  or  bodily  safety  of  the  employes,  any 
such  injured  employ^  may,  at  his  option,  ei- 
ther dalm  compensation  under  this  act  or 
maintain  an  action  at  law  for  damages." 

It  will  thus  be  seen  that  the  right  of  the 
employ^  to  resort  at  bis  option  to  an  action 
at  law  for  damages  Is  restricted  to  the  class 
of  cases  spedfied  in  the  provision  just  quoted, 
viz.,  cases  where  the  Injury  was  caused  by  the 
employer's  gross  negligence  or  willful  mis- 
conduct of  a  certain  spedfied  character.  The 
judgment  of  the  superior  court  In  Broder- 
Ick's  action  simply  determines  that  the  alle- 
gations of  his  complaint  failed  to  state  a 
case  of  this  character,  and  therefore  that  the 
proper  tribunal  for  tbe  adjudication  of  bis 
claim  Is  the  Industrial  Acddent  Commission. 
Nothing  else  can  be  held  to  have  been  deter- 
mined against  him.  Be  cannot  be  held  to  be 


estopped  thereby  from  pursuing  his  remedy 
before  the  comml  salon,  nor  can  the  commis- 
sion be  held  to  have  been  without  jurisdic- 
tion of  the  proceeding  Instituted  by  him. 

Hie  application  for  a  writ  of  certiorari  la 
deified, 

WB  concur:  LOBIGAN,  J.;  SHAW,  J.; 
HBNSHAW,  J.;  LAWLOB,  J. 


In  re  MICHELS.    (L.  A.  4124.) 
(Supreme  Court  of  Califomia.    June  4,  1916.) 

1.  InFAKTS  «=>1S— CuSTODT  and  PBOTECnOW. 

It  is  a  part  of  the  power  as  well  as  the  duty 
of  the  state  to  guide  aud  guard  the  helpless 
jooii|g,  in  tbe  exercise  of  which  duty  it  may 
provide  for  the  custody  and  maintenance  of 
abandoned  children,  and  process  of  law  and  a 
fonun  to  determine  whether  a  child  la  an  aban- 
doned cliild.  Bud  may  base  proceedings  In  guard- 
ianship and  in  adoption  upon  decrees  of  aban- 
donment, and  declare  what  acts  shall  consti- 
tute abandonment  by  parents. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  14;   Dee  Dig.  «=>13.] 

2.  Infants  ^=3l9— Adjudication  of  Status 
OF  Abandoned  Child— BrFzcr— Petition 

FOB  GUABDZANSHIP. 

While  a  decree  that  a  child  is  an  abandoned 
child,  made  after  proceedings  duly  had,  is  a  final 
adjudication  of  its  status  as  of  tbe  date  of  the 
decree^  resulting  under  Civ.  Code,  {  246,  subd. 
4,  denning  such  decree,  in  depriving  the  par- 
ents of  the  present  right  to  the  guardianship 
and  custody  of  the  child,  it  does  not  forever  de- 
stroy the  parental  right  to  Its  care  and  custody, 
and,  in  the  absence  of  intervening  rights,  the 
parents  may,  by  petition  for  guardianship,  etc., 
show  their  competency,  vrilllngness,  and  ability 
to  support  and  maintain  the  child,  and  have 
their  rights  beard  and  considered. 

[Ed.  Note.~For  other  cases,  see  Infanta,  Cent. 
Dig.  I  19;  Dec.  Dig.  «=>19.] 

Department  2.  Appeal  from  Superior 
Court.  Lob  Angelea  County;  Fred  H.  Taft, 

Judge. 

Petition  by  the  parents  of  Bosa  Mldkela, 
an  infant,  for  appointment  as  guardians  of 
her  person,  opposed  by  Vema  Shaw.  De- 
cree for  opponent,  and  the  parents  appeal. 
Reversed,  with  directions  to  overrule  the 
demurrer  and  to  allow  any  person  In  Interest 
to  appear  and  plead  to  the  mwlta  (tf  the  pe- 
tition. 

Joseph  Scott,  of  Loa  Angeles,  for  appel- 
lants. Schweitzer  ft  Button,  of  Loe  Angdea* 
for  respondent 

HENSHAW,  J.  Petitioners,  who  are  like- 
wise the  appellants  herein,  are  the  father  and 
mother  of  Bosa  Bildiels,  a  female  child,  aged 
about  seven  years.  They  petitioned  tbe  su- 
perior court  to  be  appointed  guardians  of  the 
person  of  their  Infant  daughter.  Their  pe- 
tition showed  that  they  are  husband  and 
wife,  and  that  tbe  child  was  born  In  law- 
ful wedlock ;  that  some  years  previously  they 
came  to  Lew  Angeles  with  their  five  chil- 
dren, the  ddest  tlieu  about  ten  years  of  age, 
the  youngest  Rosa,  then  about  one  year  of 
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^gt.  At  fliat  ttiua  Bom  was  cripplea  and 
unable  to  stand  on  her  feet  A  pliyrtdan  bdd 
the  patmtB  that  the  cbOd  ebonld  be  sent  to 
a  bosidtal  tor  treatment,  and  the  diild  waa 
fient  to  the  Children's  Hospital,  a  diarlta' 
ble  Institution,  where  she  was  taken  care  of 
wiUiout  f^arge.  She  remained  there  12 
months— 11  those  montlifl  npon  a  stretch- 
er. During  tJaxt  period  the  fiither  called  up- 
on her  freqnentlr.  The  mother  was  unable 
to  do  80,  being  herself  engrossed  In  her  house- 
hold duties,  being  iU,  and  during  that  period 
giving  birth  to  another  child.  Miss  Vema 
Shaw  was  a  nurse  in  the  Children's  Hospital 
and  became  Interested  In  little  Itosa.  Verna 
Sbaw  sought  to  be  allowed  to  adopt  her.  The 
father  declined  to  accede  to  her  request, 
but  permitted  her  to  take  the  child  to  her 
parents'  ranch  In  the  n^gbborhood  of  Los 
Angeles,  where  it  waa  represented  Uie  child 
would  Improve  In  health,  with  pare  air  and 
fresh  milk.  It  was  agreeA  betweoi  the  par- 
ents and  Tema  Shaw  that  she  should  take 
the  child,  keep  her  at  the  ranch  for  a  period 
of  two  years,  and  then  return  her  to  ber  par^ 
ents.  Ttie  child  was  taken  to  tlie  ranch. 
Thereafter  Vema  Shaw  visited  the  petttion- 
ers,  and  told  them  the  child  was  dolcg  well. 
They  asked  to  see  It,  but  Verna  Shaw  re- 
plied that  it  waa  better  that  the  child  be  not 
brought  to  the  d^.  Receiving  no  more  visits 
from  Verna  Shaw,  the  petitioners  called  up- 
on ber  at  the  Children's  Hospital  and  were 
told  that  Vema  Shaw  had  left  the  hospital 
and  that  her  address  was  unknown.  The 
child  was  taken  to  the  country  In  the  early 
pnrt  of  the  year  1911,  and  they  did  not  learn 
where  she  was  until  BAarch,  1014,  when  they 
took  steps  to  regain  her  custody.  Upon  learn- 
ing that  petitioners  desired  to  secure  posses- 
sion of  the  child,  Vema  Shaw  proceeded  to 
have  the  child  declared  by  the  Juvenile  court 
to  be  an  abaudtxied  child,  and  for  that  pur- 
pose, on  or  about  the  1st  of  May,  1914,  filed 
In  the  superior  court  a  petition  under  the  act 
concerning  dependent  and  delinquent  minor 
children  (Stats.  1909,  p.  213;  Civ.  Code,  S 
224),  in  which  petition  it  was  declared  that 
the  infant,  Bosa  Mlchels,  was  on  the  24th 
day  of  December,  1910,  left  in  the  care  and 
custody  of  Verna  Shaw  by  the  parents  of 
the  minor  without  the  i>arents  making  any 
provision  for  the  minor's  support  A  hear- 
ing was  had  In  the  Juv^le  department  of 
the  superior  court  before  the  Honorable  Fred 
n.  Taft,  and  the  superior  court  determined 
and  declared  Rosa  Mlcbels  to  be  an  abandon- 
ed chUd.  Petitioners  were  present  at  the  hear- 
ing In  person  and  by  their  attorney,  and  In- 
troduced evidence  showing  that  they  had 
not  abandoned  the  child  and  never  Intended 
to  abandon  the  child,  and,  after  the  court 
made  Its  order  de<J^ring  the  child  to  be  an 
iiljnndoned  child,  petitioners  instructed  their 
attorney  to  appeal  from  this  order  and  de- 
cree. Through  the  oversight,  inadvertence, 
or  neglect  of  their  attorney,  their  appeal  was 
not  taken.   The  petition  then  assots  that 
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section  224  of  the  CMl  Gode^  by  vlrtne  of 
whidi  the  proceedings  lesnltiDg  in  the  dee- 
iaratlw  that  the  child  waa  an  abandoned 
child  were  had,  is  null  and  void  as  b^ng  in 
Tlolation  of  sectlona  1,  8,  and  18  of  artbde  1 
ot  the  Conetltatlon  of  the  state  of  Galitomia, 
and  of  the  fifth,  taarteeaSh,  and  ^htlt 
amendments  <xC  the  Constttntion  ffiC  the  United 
States. 

Tba  petlthmeTB  tartha  dedaxe  that  Uwr  ' 
are  the  owners  of  a  tmtt  and  grocwy  abom, 
the  Income  tr<»n  which  anffleea  to  provide  a 
comfortable  living  fer  tliemselvee  and  all 
th^  cbUdira;  tluit,  while  the  order  of  the 
aaperfor  court  declared  the  ddld  to  be  an 
aband(xied  child,  neltber  that  nor  any  other 
order  of  the  covt  inovlded  a  guardian  tor 
the  child,  nor  gave  It  other  parents  by  ademp- 
tion. It  la  then  avened,  toncUng  the  ipirlt> 
nal  weifiixe  of  the  child,  that  section.  27  of 
the  juvenile  act  provides  tliat  dilldren  com- 
ing within  the  purview  of  the  act  shall  be 
placed  "Vith  i>eople  of  Uw  same  or  rtmtlar 
religions  l)ellef';  that  petidonns  are  m«n- 
b&ra  at  tbe  Soman  Catholic  (3iiirdi;  that 
Vema  Shaw  la  a  young  unmarried  w<»nan 
without  a  home  of  her  own,  is  not  ot  the 
Roman  Catholic  ftdth,  is  obliged  to  and  does 
maintain  herself  by  her  own  ezerUons  as  a 
nurse  in  the  <^ce  ot  a  physician,  and  is 
compelled  to  leave  the  care  of  the  child  to 
relatives  and  other  persons  not  of  the  Roman 
Catholic  faith. 

A  demurrer  was  Interposed  to  this  peti- 
tion, and  the  hearing  was  befwe  the  same 
judge  who  presided  at  the  hearing  of  the 
petition  to  have  the  infant  declared  an  aban- 
doned child.  The  court  sustained  the  demor^ 
rer  and  declared  that  the  "petition  does  not 
state  facts  sufflclmt  to  require  the  appoint- 
ment of  petitioners  as  guardians  of  the  per^ 
son  of  the  said  Infant" 

The  order  and  the  only  order  ot  the  court 
entered  in  the  matter  of  the  proceedings  bad 
under  sectl<m  224  of  the  Civil  Code  Is  puas- 
zling  In  Its  language.  It  is  in  the  following 
woitIs: 

"It  Is  Btipulated  in  open  coort  that  the  peti- 
tion (of  Verna  Shaw)  be  denied  and  that  far- 
ther evidence  mUbt  be  taken  at  this  time,  no* 
tice  being  waived,  all  parties  agreeing  thereto. 
The  court  ordered  tliat  the  child  be  dedared 
abandoned." 

It  is  not  clear  trom  this  why,  if  the  peti- 
tion was  denied,  the  child  should  bave  been 
declared  an  abandoned  child.  But,  for  the 
purposes  of  this  consideration,  this  order  ad- 
judging the  (diild  to  be  an  abandoned  child 
may  be  taken  as  satisfactory  and  complete. 
So  taking  It,  we  may  come  directly  to  the 
consideration  of  certain  questions  here  In- 
volved. Certain,  we  say,  because  the  de- 
mands of  this  case  do  not  require  that  all  of 
appellants'  arguments,  and  In  particular  those 
against  the  constitutionality  of  section  224 
of  the  Civil  Code,  should  be  considered. 

[1]  Ui>on  the  general  proposltl(»i,  suffice 
It  to  say  this:  That  it  Is  unquestionably  a 
part  ot  the  power  aa  well  as  a  part  ot  the 
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duty  of  tbe  itate  to  golde  and  guard  its 
helpless  young.  In  the  exercise  of  that  duty, 
it  Is  quite  proper  for  the  state  to  make  pro- 
vision for  the  custody,  care,  and  maintenance 
of  abandoned  children,  and  in  so  doing  to 
provide  process  of  law  and  a  forom  for  the 
determination  of  tbe  question  whether  or  not 
a  child  is  an  abandwied  child.  Upon  a  de- 
termination of  abandonment,  It  Is  equally 
within  the  power  and  the  duty  of  the  state' 
to  provide  for  the  care  and  nurture  of  the 
child  In  the  future,  and  proceedings  In  guard- 
ianship and  proceedings  in  adoption  may  be 
and  by  our  law  are  based  upon  decrees  of 
abandonment.  And  Anally  It  Is  within  the 
power  of  the  state  to  declare,  what  sins  and 
acts  of  omission  or  commission  shall  consti- 
tute abandonment  by  the  parent  or  parents. 
Unquestionably  due  process  of  law  demands 
Borne  sufficient  notice  to  the  parents  of  the 
proceedings  about  to  be  taken,  with  an  op- 
portunity to  the  parents  to  be  heard  upon 
the  Issue.  But,  so  far  as  concerns  this  case, 
It  appears  by  the  petition  that  the  parents 
not  only  received  this  notice,  but  responded 
to  it,  and  were  present  in  court  with  their  at- 
torney, at  the  hearing. 

[2]  Unquestionably  also  a  decree  that  a 
child  Is  an  abandoned  child,  duly  given  after 
proceedings  duly  had,  is  a  final  adjudication 
of  the  status  of  this  child  as  of  the  date  of 
the  decree.  But  the  underlying  question  In 
this  case  is  how  far-reaching  and  how  conclu- 
sive upon  the  future  rights  of  the  parents  is 
such  a  decree  of  abandonment,  treating  it, 
as  here  we  do,  as  a  final,  valid,  subsisting  de- 
cree. 

Bespondent  argues  broadly  that  the  effect 
of  the  decree  Is  forever  to  destroy  parental 
rights  in  both  their  characteristics,  to  de- 
stroy tbe  property  right  which  the  parent  has 
in  the  child,  and  to  destroy  the  natural  right 
to  tbe  care,  custody,  nurture,  and  love  <3t  the 
offspring;  that,  tbe  <4illd  having  been  de- 
creed to  be  an  abandoned  child  by  an  order 
which  has  become  final,  the  present  petition 
of  the  parents  for  letters  of  guardianship 
is  to  be  treated  as  the  unwarranted  intrusion 
of  strangers. 

This  view  of  the  scope  and  meaning  of  a 
simple  decree  that  a  child  has  been  abandon- 
ed by  its  parents  Is  altogether  beyond  the 
reason  of  the  law  and  n>  beyond  the  law.  It 
la  no  more  in  contemplation  d  the  law  Uiat 
parents  should  forever  be,  deprived  of  tbe 
custody  o£  a  ctiild  because  of  a  judgment  of 
abandonment  than  it  Is  within  the  contem- 
plation or  power  of  the  law  to  say  that  tbe 
.decree  of  abandonment  extirpates  and  de- 
stngv  all  parraital  affection  for  the  child. 
What  a  decree  of  abanduiment  amounts  to 
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Is  deQned  by  section  216,  snbd.  4,  of  the  Clv- 
11  Code.  It  Is  a  decree  which  Judicially  strips 
the  parents  of  the  then  present  right  to  the 
guardianisblp,  care,  custody,  and  control  of 
the  child.  If  other  provision,  thereafter, 
shall  have  been  made  for  such  custody  and 
control,  it  may  be  that,  upon  hearing,  the 
court  will  not  disturb  such  curtody,  but  this 
does  not  mean  that  the  parents  shall  not  be 
heard.  We  are  not  in  this  couslderatlon  con- 
fronted with  the  case  of  a  child  which,  after 
a  decree  of  abandonment,  has  _  been  either 
adopted  or  provided  with  a  guardian,  and 
as  well  said  In  Matter  of  Forrester,  162  Cal. 
493,  123  Pac.  283: 

"The  past  tailare  of  a  parent  to  provide  for 
his  child  may  well  coexist  with  a  present  ability 
to  fully  dlsdiarge  all  the  dntiea  of  gnardian- 
ship." 

Wblle  the  law  bas  earnestly  at  beart  tbe 
welfare  of  a  ddld,  yet,  as  pointed  out  in 
the  same  case,  it  ivlU  not  even  under  socb 
considerations,  deiwlve  the  natnral  guardians 
of  flietr  rights.  It  Is  no  ligbt  thing  to  en- 
deavor to  destroy  tbe  love  ot  offspring  which 
nature  has  implanted  In  every  normal  human 
being,  nor  does  tbe  law  contemplate  Uie  do- 
ing of  sndi  a  thing.  It  im^MMes  merely  to 
lend  Its  guiding  band  to  helpless  youth  wbo 
have  been  deserted  or  abandoned  from  any 
cause;  But  it  nerw  means  to  say  tbat  if  tlie 
cause  bas,  been  removed.  In  otber  words,  If 
the  paroits  can  show  their  present  compe- 
tency, wUlingnesB,  and  ability  to  support  and 
"ifl<"*w<"  their  <^tivriiv,  they  shall  not  be 
heard  merely  because  some  earlier  decree 
that  they  bare  abandoned  their  child  Is  sup- 
posed to  have  erected  insurmountable  bar- 
riers, and  absolutely  to  have  destroyed  all 
th^  righta  Upon  an  aiq?Ucatlon  by  the  par- 
ents under  sadi  drcnmstaiMes,  if  interval- 
ing  rights  following  the  decree  of  abandon- 
ment have  come  In,  as  If  a  guardian  of  the 
person  has  been  api>ointed,  or  If  the  child 
has  been  formally  adf^ted,  these  matters 
may  be  shown  and  will  be  considered  upon 
the  hearing.  But  In  every  such  case,  uhder 
the  dictates  of  the  law,  which  would  be  bar- 
barous otherwise,  but  which  Is  In  truth  hu- 
mane, the  parents  are  entitled  to  their  day  in 
court  and  to  such  a  showing  for  the  recov- 
ery ot  their .  offspring  as  they  are  able  to 
make. 

It  was  error,  therefore,  for  the  court  to 
sustain  a  general  demurrer  to  this  petition ; 
and  the  Judgment  is  therefore  reversed,  with 
directions  to  the  trial  court  to  overrule  the 
demurrer  and  to  allow  any  person  In  interest 
to  appear  and  plead  to  the  merits  of  appel- 
lant petition; 

We  concur:  LOBIGAN,  J.;  HBLVIN,  J. 


Digitized  by  Google 


590  149  PACIFIC 


HAItTIGAN  T.  CITY  OP  LOS  ANGELES 
et  aL   (L.  A.  4062.) 

(Supreme  Court  of  California.    June  2,  1915.) 

1.  Municipal  Cobfobations  ®=>91S— Bonds 

— EUCnON— PsOFOSlTIONB-^EPAUn  SUB- 

Hiasioir. 

Wlien  the  Imiance  of  btmds  by  a  dtj  im 
•nbmittcd  to  TOt«  of  electors  to  comply  witb 
Coiut.  art  11, 1  18,  providing  that  do  ci^  sball 
incar  anj  indebtedaess  ezceediiis  the  revenue 
for  the  year  in  which  It  la  incurred  without 
the  aswnt  of  tw^-thirds  ot  the  qualified  dec- 
tort,  there  moat  be  a  aeparate  proposition  on  the 
ballot  for  each  distinct,  onrelated,  and  inde- 
pendent object  or  purpose  for  wbich  it  is  pro- 
posed to  incur  indsbtedness.  showing  expressly 
the  amount  dcdnd  for  each  one,  in  order  that 
the  voter  may  express  his  choice  on  each  with- 
out thereby  affecting  the  other. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  19t9-lfi23;  Dec. 

Dig.  «=»»ii:] 

2.  HdNIOIFAI.  GOIFOBATIOHt  «B»918  — BOND 
ISBDS  ELBCTIOH  ~  VaUDITT  —  PXUDXHa — 

Complaint— SumciBMCT. 

In  an  action  to  enjoin  defendant  dty  and 
its  officen  from  issuing  certain  Ixtods  on  the 
ground  that  the  election  required  by  the  Con- 
stitutioD  to  authorise  such  bond  issue  bad  been 
invalid  because  the  ballot  had  not  submitted  the 
question  of  authorizing  municiiud  improvements, 
alleged  to  be  separate  and  distinct  separately  to 
the  voters,  in  considering  the  question  whether 
or  not  the  proposed  bond  issue  was  for  two  dis- 
tinct purposes,  the  court  could  not  consider 
facts  not  alleged  in  the  complaint  and  not  with- 
in its  cognizance  by  judicial  notice.  - 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  19t»-192S;  Dec. 
Dig..  «=>81&] 

8.  EVIDENOB  «=9l— JUDXOUI,  NoTIOB— LoOAX 

Pdblxo  Cohtbovkbbibb. 

Local  and  temporary  conditions  of  public 
sentiment  and  local  public  controversies,  as 
whether  a  city  should  merely  complete  a  generat- 
ing plant  for  electric  power,  or  acquire  distril>- 
uttng  facilities  for  such  power  as  well,  are  not 
subjects  of  judicial  notice. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  1;  Dec.  Dig.  «=>1.] 

4.  Municipal  Cobfobationb  4=»91$— Bonds 
—Municipal  Geneeating  and  Dzbtbibut- 
ZHa  Plant— SuBHissioH  to  Vote.- 

The  city  of  Los  Angeles  was  authorized  ^ 
vote  of  its  electors  to  issue  bonds  to  the  amount 
of  $6,600,000  to  provide  a  municipal  plant  for 
the  supply  of  electricity,  $1,200,000  to  be  spent 
in  completing  a  power  station,  etc,  that  had 
already  been  partly  finished,  and  ^,250,000  to 
be  spent  in  constructing  or  acquiring  distribut- 
ing lines,  conduits  and  substations,  and  the  ac- 
quisition of  lands,  right  of  way,  machinery,  etc., 
necessary  therefor.  The  plaintiff,  a  resident 
citizen  and  taxpayer  of  the  city,  sued  to  enjoin 
the  issuance  of  such  bonds,  contending  that  no 
valid  election  had  been  held  for  the  approval 
of  the  issue,  since  the  ballot  submitted  the 
question  of  the  expenditure  in  a  single  proposi- 
tion, while  he  claimed  that  the  completion  of 
the  power  station  and  the  acquisition  of  the 
distributing  facilities  were  two  independent  im- 
provements, which  should  have  been  submitted 
separately.  Held,  that  the  description  of  the 
(Ejects  of  the  expenditure  in  the  ballot  as 
"works  for  supplying  said  city  and  its  inhabit- 
ants with  electricity  for  purposes  of  light  beat 
and  power,"  proceeding  to  state  that  such  works 
included  both  a  generating  plant  and  a  distribut- 
aystcm,  stating  the  elements  of  the  plant 
of  the  system,  and  the  sstimated  cost  of 
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such  two  parts  of  the  improvement,  presented 
but  one  municipal  imfirovemait  for  popular  ap- 

firoval,  properly  submitted  as  siudi  on  the  baJ- 
ot 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent  Dig:  H  1010-1923;  Dec. 
Dig.  'i^m 

S.  MUHKJXPAI,  CoBPOBATIOirB  ^sOlS— BOHDS 

—Municipal  GxNnATiHo  Plant— Submo- 

siON  TO  Vote — Statutes— "CoHsnucnNo" 
,  —*' Acquisition." 

Where  the  proportion  on  the  ballot  In  an 
election  to  aothorizis  the  city  of  Los  Angeles  to 
issue  bonds  for  a  municipal  improvement  stated 
that  $1,250,000  was  to  be  used  for  the  "con- 
struction or  acquisition  of  electric  generating 
works,"  such  city  was  therdiy  anthorised  to  use 
the  sum  for  the  completion  of  a  partly  constnict- 
ed  generating  plant  since  the  language  of  the 
bond  act,  authorizing  the  city  council,  when  it 
shall  determine  that  the  public  interest  or  ne- 
cessity demands  "the  acquisition,  construction, 
or  completion"  of  any  municipal  improvement 
exceeding  the  city's  annual  income,  to  call  a 
special  election  and  submit  the  matter  to  the 
voters,  does  not  necessarily  imply  that  the  ac- 
quisition of  an  improvement  or  its  construction, 
or  completion,  is  each  a  separate  and  distinct 
proposition  which  must  be  submitted  separately 
to  uie  voters  for  their  approval,  and  that  mon- 
ey voted  to  construct  improvementi  cannot  he 
expended  to  complete  an  improvemoit  already 
partially  constructed,  for  the  city  would  be 
"constructing"  an  improvement  if  it  was  en- 
gaged in  the  building  of  tiie  nnfinlAed  portion 
of  works  already  begon,  and  It  ooald  acoianplish 
the  "acquisitioiT'  of  an  improvement  by  buying 
an  entire  plant  by  constructing  a  new  one,  or 
by  completing  one  partially  constructed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1919-1923;  Dec; 
Dig.  «s>918. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  AcquistUon;  also  First  and  Sec- 
ond Series,  (jOnstruct] 

In  Bank.  Appeal  from  Snperior  Court, 
Lob  Angeles  County ;  Chas.  Wellbom,  Jndge. 

Actlcm  by  Frank  BL  Hartlgan  asalust  the 
Clt7  of  Los  Angeles  and  others.  Judgmrait 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

E.  R.  Toung,  of  Los  Angeles,  for  appellant 
Albert  Lee  St^hens,  City  Atty.,  and  Howard 
Robertson,  W.  B.  Mathews,  and  Wm.  B.  Him* 
rod,  all  of  Los  Angeles,  for  respondents. 

SHAW,  3.  The  plaintiff,  as  a  resident, 
citizen  and  taxpayer  of  the  city  of  Los  An- 
geles, began  the  action  to  enjoin  the  dty  and 
its  officers  from  issuing,  signing,  or  selling 
certain  bonds  of  the  city  amounting  to  $6,- 
C00,000.  The  plalotUt  claims  that  no  valid 
election  has  been  held  for  the  aH>royal  of 
said  bond  issue  by  the  voters  of  the  city, 

[1]  The  constitutional  provision  is  that  no 
dty  shall  Incur  any  Indebtedness  exceeding 
the  revenue  for  the  year  in  which  it  is  in- 
curred "without  the  assent  of  two-thirds  of' 
the  qualified  electors  thereof  voting  at  an 
election  to  be  held  for  that  purpose."  Arti- 
cle 11,  f  IS.  The  act  of  1001,  as  amended 
In  1913,  providing  for  such  elections,  de- 
clares that  propositions  for  incurring  indebt- 
edness for  more  than  one  <AJect  or  purpose 
may  be  sabmltted  at  the  same  election,  and 


^sFer  otbsr  cases  sss  sams  tople  sad  KBT-NUHBER  la  all  Ksr-Nnmbsrsd  DlssaU  and  ladezes 
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that  tbft  ordinance  calling  the  election  must 
recite  the  objects  and  purposes  for  which  the 
Indebtedness  la  proposed  to  be  incurred. 
Stats.  1913,  p.  13.  The  rule  of  the  decisions 
regarding  more  than  one  object  or  purpose  is: 

*7hat  there  must  be  a  separate  proposition 
on  tbe  ballot  for  each  distinct;  unrelated,  and 
independent  object  or'  purpose  for  which  it  Is 
proposed  to  incur  indebtedness,  and  showing 
leparatelr  tbe  amount  desired  tor  each  one,  in 
order  that  the  Toter  mas  express  bis  choice  on 
each  withoQt  thereby  affecting  tbe  other."  Clark 
LoB  Angeles.  160  CaL  321,  IIS  Pac.  966. 

The  election,  the  validity  of  which  Is  here 
attacked,  was  held  on  May  S,  1914,  in  pursur 
ance  of  ordinances  passed  for  that  purpose 
under  the  aforesaid  bond  act  The  ordinanco 
calling  the  electliHi  jwovlded  that  the  prop- 
osition should  be  stated  on  the  ballot  In  tb^ 
following  form: 

"Shall  the  dtj  of  Los  Angeles  Inear  a  bonded 
itbt  of  $6,600,000  for  the  purpose  of  acqoiriog 
and  constructing  a  certain  reTenue-producing 
municipal  ImproTement,  to  wit:  ^orks  for  sup- 
plying said  city  and  its  inhabitants  with  elec- 
tricity tor  purposes  of  light,  beat  and  power, 
including  tbe  construction  or  acquisition  of  elec- 
tric geoeraUng  works,  receiving  substations, 
transmission  lines,  and  the  acquisition  of  lands, 
water  rights,  rights  of  way,  machinery,  appa- 
ratas  and  oUier  woite  and  property  necessary 
therefor,  the  estimated  cost  of  which  is  $1,250,- 
000;  also  including  tbe  constmction  or  acoulBi- 
tion  of  distributing  lines,  conduits  and  substa- 
tions, and  the  acquisition  of  lands,  rights  of 
way,  machinery,  apparatus  and  other  works 
and  property  necessaiy  therefor,  the  estimated 
cost  of  which  U  $5,250,000." 

This  propceltlon  was  stated  on  the  ballot. 
In  tbe  language  above  given,  as  a  single 
proposition.  Xo  the  right  were  tbe  words 
"Yes"  and  "No,"  printed  on  separate  lines,' 
with  voting  sQuarea  at  the  side  wherein  the 
voter  might  Indicate  his  choice  for  or  against 
tbe  proposal  as  an  entirety.  There  was  no 
mode  provided  by  which  the  voter  oonld  vote 
"No"  on  that  part  of  the  preposition  relating 
to  the  acquisition  or  oonstruction  of  generat- 
ing works  with  the  substations,  transmission 
lines,  lands,  machinery,  and  other  property 
necessary  therefor,  estimated  to  cost  $1,260,- 
000,  and  vote  "Yes"  on  that  part  of  the  prop- 
osition embracing  the  acqnlsltloa  or  constroc- 
tion  of  distrlbating  lines,  conduits,  and  oth- 
er property  necessary  therefor,  estimated  to 
cost  $5,260,000.  Tbe  contention  of  the  plaln- 
tifl  Is  that  these  two  branches  or  elements  of 
the  proposition  constituted  two  distinct  mu- 
nicipal improvements  whl<di  should  have 
been  submitted  separately  in  sack  a  manner 
that  the  voter  could  vote  for  or  against  ei- 
tlier  or  both,  at  his  option.  The  ordinance 
declaring  the  necessity  for  the  Issuance  of 
the  bonds  in  quration  described  the  manici- 
pal  improvement  in  the  same  words  as  on 
the  ballot. 

In  support  of  bis  claim  that  this  presents 
two  distinct  Improvements,  tbe  plaintiff  al- 
leges the  following  facts  which  do  not  ap- 
pear in  the  ordinance  or  on  the  ballot  used 
at  tlie  electiMi:  Prior  to  tbe  adoption  of  the 
■  resolution,  Ota  city  of  Los  Angles  had  oon- 


structed  a  municipal  Improvement  known  as 
tbe  Los  Angeles  aqueduct  This  aqueduct  is 
not  otherwise  described,  but  we  take  It  to  be 
a  conduit  for  the  conveyance  of  water  to  Los 
Angeles  for  the  use  of  tbe  city  and  its  in- 
habitants. Along  and  upon  this  aqueduct  tbe 
■  city  had  begun  tbe  construction  of  a  plant 
for  the  generation  of  electricity  and  had  al- 
ready expended  thereon  $3,500,000,  leaving  It 
unfinished.  It  would  require  tbe  expenditure 
of  $1,250,000  to  complete  It  At  tbe  time  and 
prior  to  the  proceedings  for  tbe  election  the 
dty  proposed,  and  now  proposes,  to  expend 
$1,250,000  of  the  bond  money  in  completing 
this  generating  plant,  and  not  for  tbe  con- 
struction or  acquisition  of  new  or  other  elec- 
tric generating  works.  Neither  the  ordi- 
nance nor  tbe  ballot  shows  that  this  $1,250,- 
000  is  to  be  used  for  tbe  completion  of  tbe 
existing  unfinished  generating  works.  No 
reference  was  made  to  any  unfinished  works 
in  any  of  the  proceedings.  There  was  at 
that  time,  and  there  la  now,  as  the  complaint 
alleges,  no  necessity  for  tbe  construction  or 
acquisition  of  &  distributing  system,  being 
that  part  of  the  proposition  calilog  for  an 
expenditure  of  $5,250,000.  The  reasons  for 
tills  lack  of  necessity  are  stated  to  be  that 
the  city  was  then,  and  now  is,  adequately 
supplied  with  systems  for  distributing  elec- 
tric current,  that  there  was  and  is  no  neces- 
sity for  the  city  to  engage  In  such  distribu- 
tion, and  that  it  the  city  should  generate 
electricity,  after  completing  its  plant,  it  could 
'dispose  of  all  such  electric  current  without 
engaging  in  the  municipal  distribution  there- 
of. The  plaintiff  was  a  voter  of  the  city, 
and  entitled  to  vote  at  said  election,  and  de- 
sired to  vote  in  favor  of  Incurring  tbe  in- 
debtedness of  $1,250,000  for  the  completion 
of  the  unfinished  generating  plant  and  to 
vote  against  tbe  Incurring  of  any  indebted- 
ness for  tbe  construction  or  acquisition  of  a 
distributing  system.  On  the  proposition  as 
submitted  on  the  ballot,  in  order  to  express 
his  choice  in  favor  of  tbe  $1,250,000  indebted- 
ness, be  was  obliged  to  vote  In  favor  of 
bonds  amounting  to  $6,500,000.  ' 

[2,  3j  In  considering  the  question  whether 
or  not  the  proposed  bonded  debt  was  for  two 
dlsttuct  purposes  concerning  which  the  vot- 
ers should  have  t>een  given  the  opportunity 
to  approve  or  reject  either  or  both,  tbe  court 
cannot  consider,  as  bearing  upon  the  ques- 
tion, facts  not  all^^  and  not  within  judi- 
cial cognizance.  Local  and  temporary  con- 
ditions of  public  sentiment  and  local  public 
controversies  are  not  of  the  latter  classr  and 
they  must  be  alleged  in  order  to  become  the 
basis  for  an  argument  In  bis  brief  the 
plaintUI  states  that  it  is  a  well-known  f^cc 
that  the  advisability  of  municipal  ownership 
of  an  electric  distribution  syston  by  Los 
Angeles  was,  at  and  before  the  time  of  said 
election,  a  question  which  was  much  discus- 
sed and  upon  which  pubUc  sentiment  was 
divided ;  that  there  were  thousands  of  voters 
In  the  dty  who  favored  the  oompletioa  ot 
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the  generatlDg  plant,  hut  greatly  opposed  the 
city  engaging  In  municipal  distribution ;  that 
several  large  companies  were  engaged  In  dis- 
tributing electricity  adequately  and  cheaply 
to  the  city  and  Its  Inhabitants ;  that  the  wis- 
dom of  the  city's  taking  over  this  branch  of 
the  work  was  open  to  serious  question,  and 
that  the  voters  of  the  city  were  greatly  di- 
vided In  their  beliefs  on  the  subject,  but  that 
the  completion  of  the  partially  constructed 
plant  was  generally  favored,  and  the  neces- 
sity of  It  was  plainly  apparent  The  plain- 
tiff alleges  that  he  was  a  voter  of  the  dty, 
and  desired  to  vote  In  favor  of  one  part  of 
the  proposition  and  against  the  other  part, 
and  found  liimself  unable  to  do  so,  but  It  is 
not  averred  that  there  were  any  other  vot- 
ers so  minded.  The  argument  seems  to  be 
that  those  who  favored  a  municipal  distrib- 
uting system  procured  the  city  council  to 
combine  that  project  with  the  proposition  to 
complete  the  unfinished  generating  plant 
along  the  aqueduct,  in  order  to  make  the 
popularity  and  necessity  of  the  latter  carry 
the  proposition  for  f 5,250,000  to  buy  or  build 
a  municipal  distributing  system.  If  these 
facts  had  been  alleged,  or  were  susceptible  of 
judicial  notice,  there  might  be  some  force  In 
this  argument.  But  they  are  not  alleged, 
and  we  must  determine  the  question  solely 
upon  the  facts  set  forth  In  the  complaint. 

[4]  We  are  to  determine  whether  or  not 
the  facts  alleged,  namely,  that  the  $1,250,- 
000  was  necessary  to  complete  the  generating 
plant  and  save  the  money  already  expended 
thereon ;  that  that  amount  of  the  bond  mon- 
ey was  to  be  used  for  that  purpose;  that 
the  dty  and  Its  Inhabitants  were  already 
amply  supplied  with  electricity  distributed 
by  public  service  corporations ;  and  that  the 
electricity  generated  by  the  proposed  plant 
could  be  readily  disposed  of  by  the  city  with- 
out the  erectlou  by  it  of  any  distributing 
plant — ^necessarily  lead  to  the  conclusion 
that  the  proposition  Is  a  dual  one  the  parts 
of  which  must  be  submitted  separately.  We 
think  the  question  is  settled  by  the  decision 
in  Clark  v.  Los  Angeles,  supra.  One  proposi- 
tion for  bonds,  considered  In  that  case,  was 
the  expenditure  of  $3,000,000  for  the  con- 
struction of  harbor  Improvements  In  San  Pe- 
dro Bay,  of  which  $2,000,000  was  to  be  ex- 
pended for  improvements  on  the  south  side 
of  a  certain  established  line  and  $1,000,000 
for  similar  improvements  on  the  northerly 
side  of  said  line.  It  was  urged  that  this  con- 
stituted a  double  object,  that  the  different 
sums  to  be  expended  for  the  different  Im- 
provements on  the  respective  sides  of  the 
line  constituted  separate  and  distinct  objects 
upon  which  the  voters  were  entitled  to  ex- 
press their  choice  separately.  The  court  held 
that  the  purpose  intended  was  a  single  pur- 
pose, namely,  that  of  improving  the  harbor 
of  San  Pedro  by  the  construction  of  do<^s, 
wharves,  and  warehouses  vlth  the  streets 
and  waterways  necessary  or  oonvenient  for 
ttaetr  use  and  for  access  to,  and  from  the 


land  on  one  side  and  the  water  on  the  other. 
The  court  said: 

"All  this  constituted  but  one  general  plan  or 
object.  The  fact  that  the  estimated  cost  was 
stated  in  two  sums,  $2,000,000  for  the  improve- 
ments On  one  side  of  the  line  described,  and 
$1,000,000  for  those  on  the  other  side,  does  not 
render  the  two  parts  so  distinct  that  they  can- 
not tw  embraced  in  one  scheme  for  improving 
the  liarbor,  nor  does  It  make  each  an  entirely 
separate  and  distinct  enterprise." 

The  municipal  improvement  for  which  the 
$6,500,000  was  to  be  expended  in  the  present 
case  is  described  In  the  ordinance  and  on  the 
ballot  as  "works  for  supplying  said  city  and 
Its  inhabitants  with  electricity  for  purposes 
of  light,  heat  and  power,"  and  the  descrip- 
tion then  proceeds  to  say  that  this  includes 
both  a  generating  plant  and  a  distributing 
system,  stating  the  particular  elonents  of 
tlie  generating  plant  and  of  the  distributing 
system  and  the  estimated  cost  of  each  of 
these  two  parts  of  the  improvement.  We 
think  it  must  'be  conceded  that,  under  the 
rule  aa  stated  In  the  Clark  Case,  this  does 
not  descrit>e  two  distinct  and  separate  ob- 
jects or  improvements,  but  merely  provides 
for  one  system  for  supplying  electricity  to 
the  city  and  its  Inhabitants,  including  both 
the  production  of  the  supply  and  the  distri- 
bution thereof.  Neither  the  fact  that  the 
$3,500,000  already  expended  upon  the  gener- 
ating plant  would  be  lost  if  it  Is  not  complet- 
ed, nor  the  fact  that  the  plant,  when  com- 
pleted, could  be  leased  at  a  profit;  nor  the 
fact  that  the  dty  could  operate  the  generat- 
ing plant  alone  and  sell  the  product  readily 
to  distributing  companies  already  in  opera- 
tion and  serving  the  dty.  nor  all  of  these 
combined,  are  sufficient  to  divide  the  propos- 
ed system,  as  matter  of  law,  into  two  im- 
provements, or  to  render  It  necessary  Jtor  the 
council  to  submit  the  two  parts  s^;iarately 
on  the  ballot  While  it  might  have  submit- 
ted separate  proposals,  it  was  not  bonnd  to 
do  so.  It  was  a  matter  within  its  discretion. 

[B]  The  plaintiff  makes  the  further  objec- 
tion that,  although  the  proposition  on  the 
ballot  stated  that  the  $1,250,000  was  to  be 
used  for  the  "construction  or  acquisition  of 
electric  generating  works,"  the  dty,  in  fact, 
proposes  to  use  said  sum  for  the  completi<ai 
of  the  already  partially  constmcted  gener- 
ating plant,  and  not  for  the  acquisition  or 
construction  Qf  sudi  works,  and  that  this 
would  be  an  Illegal  diversion  of  the  funds 
raised  from  the  proposed  bonds.  Upon  this 
he  insists  he  Is  entitled  to  the  relief  prayed 
for  by  way  of  Injunction  to  prevent  the  un- 
lawful use  of  the  bond  money.  The  objection 
is  based  upon  the  language  of  the  bond  act, 
authorizing  the  dty  council,  when  It  shall 
"determine  that  the  public  Interest  or  neces- 
sity demands  the  acquisition,  construction  or 
completion  of  any  municipal  improToment" 
exceeding  the  annual  income,  to  call  a  spedal 
election  and  submit  the  matter  to  the  vot- 
ers. The  argument  is  that  this  necessarily 
implloi  that  the  acquisition  ut  the  impiove- 
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ment,  the  construction  of  the  Improvement, 
and  the  conqdetlfm  at  tlu  ImproTement  eadb 
const ttntee  a  separate  and  distinct  proposi- 
tion whidi  most  be  mbmltted  separately, 
and  tbat  matuy  voted  to  aoqnlre  or  construct 
ImproTementa  cannot  be  expended  for  pur- 
poses of  complying  an  Improvement  already 
partially  otmstmcted.  Neltlter  ttie  ordinance 
tun  tiie  baUot;  as  above  stated,  mentkmed  the 
fact  that  the  money  was  to  be  used  to  com^ 
plete  an  nntlnlshed  plant  We  do  not  tblnk 
the  words  of  the  bond  act  lAoold  be  so  strict- 
ly constrned.  The  parpose,  as  stated  on  the 
ballot,  inclnded  the  acqnlsltton  or  constmc- 
tlon  of  electric  generatliig  -works.  The  word 
*foonipIetlon"  la  the  act  would  seon  to  have 
been*  unnecessary  If  the  words  "acquisition 
or  construction"  are  to  be  given  an  effect  as 
broad  as  tbeir  ordinary  meaning.  It  was 
probably  inserted  to  prevent  doubts  from 
arising  where  an  Issue  of  bonds  wa»  propos- 
ed to  finish  an  uncompleted  Improvement.  It 
serves  no  other  purpose,  and  does  not  add 
anything  to  the  effect  that  would  be  given  to 
the  oOier  words  if  It  had  beoi  omitted.  The 
city  would  be  "constructing"  an  improvement 
If  it  was  engaged  In  the  building  of  the  un- 
finished portion  of  works  already  begun.  It 
could  accomplish  the  "acquisition"  of  an  im- 
provement by  buying  an  entire  plant,  by 
constructing  an  entirely  new  one,  or  by  com- 
pleting one  which  it  had  partially  construct- 
ed. These  words  Include  the  completion  of 
unfinished  works  belonging  to  the  city ;  that 
being  one  method  of  constructing  and  ac- 
quiring such  works.  The  money  voted  for 
"acquisition  or  ocmstructlon"  could  thereitore 
lawfully  be  used  in  completing  the  unfinished 
works.  It  is  not  claimed  that  any  one  was 
misled  by  the  description  of  the  generating 
works  as  given  on  the  ballot 

The  cases  dted  by  the  plaintiff,  to  the  ef- 
fect that  when  money  is  appropriated  for 
completing  a  specified  building  the  adminis- 
trative officers  cannot  use  it  for  the  erection 
of  another  building,  are  not  applicable  to  this 
question.  Such  officers  are,  of  course,  bound 
by  a  specihc  legislative  direction  of  that 
diuaeter,  and  cannot  divert  the  fund  to  a 
different  use.  Nothing  of  that  kind  Is  pro- 
posed here.  We  find  no  ground  apon  which 
the  judgment  of  the  court  below  oan  be  dis- 
turbed. 

The  Judgment  is  affirmed. 

We  concur:  ANGESJjOTXI,  G.  J. ;  SLOSS, 
J.;  HENSHAW,  J.;  LOBIOAN,  J.;  MEL- 
VIM,  J.i  LAWLOB,  J. 


TAEEKAWA  V.  HOLB.  (L.  A.  S460.) 

(Supreme  Court  of  California.   June  4,  1915.) 

1,  Tbial  ^=»387— Trial  bt  Coub'i^"Deci- 
Sion"— SupPOBT  IN  Findings. 

The  decision  of  the  court  which  in  fact  Is 
the  oral  judgment  In  the  ease.  Is  to  derive  its 


snpigort  from  written  findings  of  fact  and  cm* 
elusions  of  law  s^ed  by  the  court 

_[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  Si  903-©07 ;  Dec.  Diir*»387. 

For  other  definltionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Dedsion.] 

2.  JCDQMBNT  «='271-*-BNTBT  OF  JUDOICBNT. 

The  ministerial  duty  of  the  clerk  la  to  en- 
ter a  judgment  in  conformity  with  the  decieion 
ot  the  court  evidenced  by  the  signed  findings 
and  conclusions ;  and  it  is  proper  for  the  court 
to  give  the  form  of  Judgment  which  tiie  de- 
cision or  oral  judgment  requires  for  the  direc- 
tion of  the  clerk. 

[Ed.  Note, — For  other  cases,  see  Judgment. 
Cent.  Dig.  S§  504-609;  Dec  bie.  «=>271.] 

3.  Trial  €=>397— Findikos  amd  Conclu- 
sions OF  Law. 

In  an  action  to  recover  real  property,  and 
shares  of  stock  in  a  water  company,  the  judg- 
ment controlled,  and  if  the  findings  supported 
it  the  mere  absence  of  a  specific  conclusion  of 
law  upon  plaintifiPs  right  to  a  delivery  of  the 
stock  from  a  judgment  that  defendant  should 
comply  with  the  terms  of  his  contract  and 
transfer  the  stock  to  plaintiff,  as  well  as  the 
realty,  would  not  defeat  the  judgment,  since  the 
conclusion  was  expressed  in  the  judgment 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  IS  940-945 ;  Dec.  Dig.  ^397.] 

4.  Judgment  ©=5303  —  AKENDHBitT  —  OOH- 

FOBMITT  TO  DECISION. 

The  court  at  nisi  prlus  may  always  amend 
Its  own  judgments  to  make  them  conform  to 
the  decision  which  it  actnally  rendered,  but 
cannot  subsequently  amend  by  new  modifica- 
tions or  enlargements  of  the  judgment  or  the 
judgment  record,  so  as  to  make  the  judgment 
express  anything  not  embraced  in  the  decision, 
even  though  the  proposed  amendment  contains 
matters  which  ought  to  have  been  enibra<»d. 

[Ed  Note.— For  other  coses,  see  Judgment 
Gent  Dig.  Si  594,  595;  DecTDig.  ^m.} 

5.  Jddouknt  «s»S06— EitraT— Misfbibion. 

The  court  in  deciding  that  plaintiff  was 
entitled  to  recover  real  property,  which  decision 
was  entered  as  its  judgment  on  its  declaration 
that  the  judgment  was  to  be  amended  not  by 
the  Insertiott  of  new  matter  but  by  correcting 
the  record  to  have  It  contain  all  the  matters 
actually  decided  but  not  entered  throngh  mis- 
prision of  the  clerk  was  authorized  to  amend  the 
record  of  the  judgment  so  as  to  declare  plain- 
tiff entitled  to  a  recovery  of  stock,  in  accordance 
with  the  actual  decision. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  SI  590,  697;  Dec.  Dig.  «s»30S.] 

6.  JtTDaiisNT  ^»828  —  Auenduxnt  —  Vaoa- 

TION. 

Where  the  court  was  mistaken  in  Its  decla- 
ration, in  ordering  an  amendment  ttat  the 
judgment  was  amended  not  by  the  insertion  of 
new  matter  but  by  correcting  the  record  to 
have  it  speak  the  entire  decision  of  the  court 
such  mistake  might  be  shown  upon  the  motion 
to  vacate  the  order. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  H  630,  637;  Dec.  ^>ig.  «s»3&.] 

Department  2.  Appeal  frocn  Superior 
Court,  Orange  County;  Z.  B.  West  Judge. 

Action  bj  H.  Takekawa  against  W.  J. 
Hole.  Judgment  fbr  plaintiff,  motion  for 
new  trial  denied,  and  defendant  appeals.  Af- 
firmed. 

See.  also,  17  Gal.  App.  653, 121  Pa&  296. 


^s»For  othsr  easss  i 
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Asdentm  ft  Andersm  and  Watklns  &  Blod- 
get,  all  oC  liOs  Aogelea,  for  appellant  Kemp, 
MltidieU  &  SUberberg,  of  Los  Angeles,  for  re- 
spondent 

HBNSHAW,  J.  This  cause  was  tried  In 
tbe  anperlor  conrt  of  Orange  Gonntr,  and  In 
NoTOQber,  1909,  a  Judgment  was  tendered  In 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  Oie  recovery  of  certain  real  property. 
Findings  of  fact  and  conclusions  of  law  and 
the  Judgment  were  aU  signed  by  tbe  Judge 
who  tried  the  case,  and  the  Judgment  was 
duly  entered  by  the  derk  in  his  Judgment 
docket  The  complaint  also  averred  the 
plaintiff's  ri^t  of  recovery  of  €0  shares  of 
stock  of  tbe  La  Habra  Water  Company.  It 
alleged  an  unwarranted  reAisal  of  ttie  de- 
fendant to  execnite  and  deliver  to  the  plaintiff 
a  deed  of  conveyance  to  the  real  property  "or 
deliver  the  60  shares  of  water  stock  of  the 
La  Habra  Water  Company  mentioned  in  tlie 
said  contract"  The  prayer  of  the  complaint 
also  son^t  a  transfer  and  delivwy  to  plain- 
tiff of  these  60  shares.  The  answer  denied 
the  right  of  plaintiff  to  a  conveyance  of  the 
re^  estate  or  a  transfer  of  Hie  water  stock. 
By  its  findings  the  court  declared  the  con- 
tract to  be  as  plaintiff  had  pleaded,  the  con- 
tract containing  the  clause,  "With  this  land 
there  is  to  be  given  60  sbares  of  Uie  La 
Habra  water  stock."  It  further  declared 
that  plaintiff  had  duly  tendered  performance 
and  the  drftendant  had  refused  to  make  the 
deed  of  conveyance  and  to  deliver  the  60 
shares  of  stodc  of  the  La  Habra  Water  Com- 
pany mentioned  in  said  contract.  The  con- 
clusions of  law,  while  prononndng  upon 
plaintiffs  Tight  to  a  deed  of  the  real  estate 
upon  paymoit  of  the  money  contemplated  by 
the  contract,  were  silent  upon  the  questidh  of 
the  water  stock,  mafciTiB  qo  reference  tiiereto 
whateoever.  The  court,  as  has  been  said, 
signed  these  findings  of  fact  and  contduslons 
of  law.  It  also  signed  a  form  of  Judgment 

[1,  t]  Under  our  procedure  the  court  pro- 
nounces its  dedsiffli,  whidi  in  fact  is  the  oral 
Judgmott  in  the  case.  This  Judgment  Is  to 
dnlve  Ite  support  from  written  findings  of 
fact  and  conclusions  of  law  signed  by  the 
court  Tbe  ministerial  duty  of  the  cleA  Is  to 
enter  a  Judgm^  In  conformity  with  the  de- 
cision of  the  court,  evidenced  by  the  signed 
findings  and  e(mclnslons.  In  the  graerallty 
of  cases,  to  an  Intdligent  (derk,  the  concln- 
alons  ot  law  will  be  sufficient  guidance  tot 
the  entry  of  a  correct  Judgment  But  it  is 
eminently  proper  for  the  court  to  give  to  the 
clerk  for  his  direction  the  form  of  Judgment 
whldi  the  decision  or  oral  Judgment  calls  tor. 
The  court  so  did  in  this  case  and  declares 
that  this  form  of  Judgment  contained  an 
award  of  tbe  stodc  to  plaintiff. 

[31  But  to  this  aiv^lant  makes  answer 
that  the  conduriims  of  law  are  silent  upon 
plalntlfl*s  right  to  recrtva  the  00  shares  of 
water  stock,  and  that  tills  absence  of  a  con- 
dusion  of  law  is  controlling  upon  the  proposi- 
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tion  that  the  conrfs  original  Judgment  did 
not  and  could  not  have  contained  a  decree 
awarding  it  to  plain tUf.  In  this,  however, 
appellant  ascribes  too  ranch  potency  to  a 
mere  conduslon  of  law.  Ttm  Judgment  ItseU 
omtrols,  and  if  the  flndLn^  sopport  tbe  Judg- 
meot,  the  mere  absence  or  omission  of  a  spe- 
dflc  conclusion  of  law  will  not  avail  to  defeat 
a  Judgment  otherwise  pn^mrly  given.  In- 
deed, it  will  be  held  that  On  oondusiott  of 
law  is  at  once  embraced  and  coqnreesed  in 
the  mandate  of  the  Judgment  In  this  case, 
then,  we  see  that  by  his  complaint  tfiaintlfl 
sought  a  transfer  of  this  stodc.  By  the  gray- 
er of  his  conu>Ialnt  he  asked  tor  it  We  see 
that  the  court  found  the  contract  by  which 
defendant  agreed  to  convey  this  stock  to  be 
a  valid  and  aubslBting  contract,  and  decreed 
the  terms  up<xi  whldi  d^ndant  should  be 
made  to  perform  his  ctmtract  If  in  truth 
then,  though  the  conduslons  of  law  may 
have  been  silent  upon  the  matter,  the  court  In 
Ite  oral  Judgment  did  decree  that  de£endant 
should  comply  wltli  the  terms  of  bis  contract, 
this  Judgmmt  necessitated  a  transfer  of  tbe 
stock  as  well  as  a  conveyance  of  the  .  real 
property. 

And  so  we  come  to  the  final  consideration. 
The  form  of  Judgment  whldi  the  Jnd^  sign- 
ed contained  ttie  following  language: 

"And  that  upon  payment  of  said  money  here, 
inbefore  provided  for,  said  defendant  W.^  J. 
Hole  be  a]f«>  required  to  transfer  and  deliver 
to  this  plalntiS  60  shares  of  tbe  stock  ot  the 
La  Habra  Water  Company  as  provided  in  said 
contract  mentioned  and  set  forth  in  said  find- 
ing." 

These  words  were  canceled  by  ink  Unas 
drawn  through  them.  O^KMlte  them  upon 
tbe  margin  was  the  toltlal  "M,"  the  final  Ini- 
tial <a  Mr.  Noyes,  attorney  for  plaintiff,  and 
written  In  between  the  lines  thus  canceled 
was  the  following:  "Agreed  upon  by  the  said 
plaintiff  and  W.  J.  Ubto."  As  to  the  meaning 
of  this  there  can  be  no  dispute.  It  means 
that  In  this  draft  of  tiie  form  of  a  Judgment 
provl^cm  was  made  for  tbe  transfer  by  de- 
fendant to  plaintiff  of  60  dharts  of  the  stock 
of  the  La  Halnra  Water  CotDpany;  that  by 
consent  of  the  attorneys  of  both  parties  this 
provision  ct  the  Judgment  was  eliminated  by 
cancellation  fronf  this  iHrepaied  form.  (At 
least  sndi  Is  the  declaration  of  the  inter- 
polated writing,  though  whether  or  not  the 
writing  was  made  by  the  authority  ct  de- 
fendant does  not  appear  upon  the  ftioe  of  It, 
and  the  assent  of  plainttlTs  attorney  Is  in- 
dicated by  his  inltiaL) 

It  would  seem  dear,  mffireover,  that  this 
providon  was  canceled  before  entry  by  the 
clerk  of  his  Judgment,  for  otherwise  It  is  to 
be  taken  for  granted  that  the  Judgmrat 
which  he  entered  would  have  contained  this 
provlsitm,  as  it  did  contain  with  exactness 
everything  else  embraced  in  the  form  of  the 
Judgment  presented  to  him.  From  the  Judg- 
ment ttms  entered  defendant  took  his  appeal, 
as  he  did  also  from  the  order  denying  bis  mo- 
tion for  a  new  trlaL  His  aiveals  were  de- 
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Hied  hy  a  dedakm  of  tbe  court  d  appeal  ren- 
dend  in  February.  1912.  After  ttae  dedslon 
of  tlte  anieUate  court  afflrmlns  tbe  JndKmcnt 
and  order  appealed  from,  plaintiff  reccdred 
and  accepted  from  the  clerk  the  deed  to  tbe 
property  wlildi  bad  been  deposited  wltli  tbe 
<^k  by  the  defendant,  and  tbe  defendant  n- 
eelTed  from  the  clerk  the  moneys  called  for 
by  the  Jndcmeat,  which  moneys  had  been  de- 
posited by  the  plaiutiff  with  tbe  clerk.  Tbls 
was  In  Febmazy,  1912,  and  thereafter,  In 
Jnne^  1912,  on  ex  parte  apidleatlim  plaintiff 
secured  from  the  jndse,  who  tried  tbe  cause, 
an  amendmoit  to  the  Judgment,  whidi 
amendment  orAnwd  defendant  to  transfer  to 
plaintiff  00  shares  of  the  capital  stock  o£  the 
La  Habra  Water  Gnnpaoy,  the  order  of  the 
court  being  In  the  following  language: 

"It  appearing  to  tbe  court  that  the  Judgment 
heretofore  entered  b;  the  clerk  in  the  above- 
entitled  action,  Is  not  a  correct  memorial  of 
the  judgment  and  order  rendered  and  announced 
by  this  court  in  the  above-entitled  action,  in 
that  said  judgment  ae  rendered  and  announced 
by  gaid  court  provided  tbat  the  defendant  trans- 
fer and  deliver  to  the  plaintiff  herein  80  ^ares 
of  the  sto^  of  the  La  Uabra  Watar  Company, 
aa  provided  in  the  contract  mentioned  ana  aet 
forth  in  the  findings;  and  vbereaB,  tiirongh 
Inadvertence  and  a  derical  error,  there  was 
omitted  fnnn  tbe  record  of  «aid  jadgment,  an; 
directitMi  apecificaUj  ordering  defendant  to  de- 
liver said  80  ahares  of  stock  of  the  La  Uabra 
Water  Company  to  defendant  upon  paymwt  <^ 
the  money  directed  to  be  paia  by  siud  Judg- 
ment: 

"Now,  therefore,  it  ia  hereby  ordered  that 
the  judgment  heretofore  entered  by  the  clerk  in 
this  action  on  November  4,  1009,  be,  and  the 
same  ia,  hereby  corrected  to  conform  to  the 
actual  judgment  announced  and.  intended  by 
the  court,  by  adding  to  eaid  judgment,  after 
line  30  on  page  8  thereof,  tbe  foUowing:  'It 
is  further  ordered,  adjudged,  and  decre^  tliat 
upon  payment  of  said  mon^  hereinbefore  pro- 
vided  for,  said  defendant  W.  J.  Hole  be  also 
reqnired  to  transfer  and  deliver  to  this  plain- 
tiff 60  Bbares  of  the  stock  of  the  La  Habra 
Water  Company  as  provided  in  mid  contract 
mentioned  and  set  forth  in  said  findings.'  That 
this  order  correcting  tbe  record  of  said  judg- 
ment be  entered  nunc  pro  tunc  to  appear  of 
record  as  of  November  4,  1809,  that  being  the 
date  when  said  judgment  was  originally  made 
and  entered. 

"Dme  in  open  court  this  14tb  day  of  Jane, 
1912.  2.  a  West,  Judge." 

[4]  H«e,  then,  is  an  amendmoit  to  a  fadg- 
ment,  whidi  amendment  involTcs  tbe  trans- 
ot  vn/perty  and  of  propaty  rights  made 
not  only  after  tbe  original  Judgment  had  be- 
come final,  but  after  it  had  been  satisfled. 
ISie  law  goremliu;  the  power  of  the  court  at 
nisi  prlus  In  dealing  with  its  own  Jodgments 
is  well  aetUed.  Th»  court  may  always  amwid 
ttae  entered  Judgment  to  make  It  conform  to 
the  decision  wbicb  the  court  actqaUy  ren- 
dered (Hmneseekertf  Loan  Association  t. 
Oleeson,  1S8  CaL  812,  66  Pae.  617;  City  ft 
County  T.  Brown,  168  Oal.  644,  96  Fac.  281} ; 
but  it  may  never  subsequently  amend  by  new 
modiflcatikms  or  oolargements  of  tbe  Judg- 
ment which  it  originally  rendered,  or  <tf  the 
judgment  record  whidi  Is  In  accordance  witli 
the  decision  which  was  actually  rendered. 


It  may  -not  make  the  judgment  earpress  any- 
thing not  embraced  in  the  court's  decision, 
even  though  ttie  proposed  amendment  con- 
tains matters  which  ought  to  have  been  so 
prrawnnced.  Freraun  on  Judg.  |  70,  note  2; 
First  Nat  Bank  of  Fresno  T.  Dusy,  HO  GaL 
70,  42  Pac  476;  O'Brien  r.  O'Brten.  124  Oal. 
428,  B7  Pac.  225. 

ri,  1}  Indisputably  the  amendment  here 
made  does  diange  the  judgment  in  important 
parttcnlars.  IndlspntaUy  it  Is  an  amend- 
ment which,  if  it  be  new  matter,  the  court 
had  no  power  to  make,  even  though  it  de- 
clares in  conformity  with  what  the  court 
orlgtaially  shoidd  have  decided  but  did  not 
decide.  But;  upon  tbe  other  band*  If  the  mat- 
ter of  the  ammdment  was  a  part  of  llie  orig- 
inal dedaion  of  tbe  court  and  tbroui^  mto- 
prMon  of  the  clerk  was  not  entered,  it  was 
within  the  power  of  Ote  court  to  amoid  the 
record  o£  the  judgment  so  as  to  have  it  com- 
port with  verity  and  speak  the  dedidon  which 
the  court  actually  made.  In  the  order 
amending  the  judgment  whlOh  is  "bare  ^ipeal- 
ed  from  the  court  declared  that  tbe  Judgment 
was  ordered  amended  under  the  conditions 
and  drcnmstances  last  set  forth.  It  declar- 
ed, in  efltect,  that  the  judgment  was  amended 
not  by  the  insertion  ot  new  matter,  but  by 
correcting  the  record  to  have  It  contain  aU 
of  tbe  m&tters  originally  decreed.  We  miut 
treat  the  form  of  judgment  which  the  Judge 
signed  as  setting  forth  tbe  oral  judgment  or 
dedsidn  of  the  court,  which  it  was  the  duty 
of  the  clerk  to  enter.  It  was  the  duty  of  the 
clerk  to  enter  it,  not  because  It  was  ia  writ- 
ing signed  by  the  Judge,  but  because  it  wu 
In  fact  the  oral  Judgment  which  the  court 
pronounced.  Butb.  Is  the  tenor  of  the  court's 
declaration  in  maUng  the  order  of  amend- 
ment If  the  court  was  mistaken  In'  this  it 
was  open  to  the  appellant  upon  hJs  motion  to 
vacate  the  order  so  to  Show.  He  did  not  un- 
dertake to  show  the  contrary,  but  upon  this 
appeal  rests  upon  the  strictly  legal  proposi- 
tion tbat  the  court  had  no  power  to  make  the 
amendment  in  question  because  It  was  tbe  In- 
troduction of  new  matt^  in  modiflcatlon  and 
Hilargement  of  the  judgment 

The  court's  declaration  that  it  is  not  new 
matter,  if  asaaUed  at  all,  is  therefore  unsuc- 
cessfully assailed,  and  the  orders  appealed 
from  are  aflDrmed. 

We  concur:  UELVIN,  J.;  LOBIGAN,  J. 


CALIFORNIA-CALAVERAS  MINING  CO. 
V.  WALLS  et  al.    (Sac.  2115.) 

(Supreme  Court  of  Galifomla.   June  1,  1915.) 

1.  COBPOBATIONS   «=»30  —  PBOMOTKES— FlDU- 
C2ABT  BSLA.TXONS. 

Promoters  of  a  corporation  formed  for  the 
opress  purpose  of  purchasing  woperty  owned 
by  tbem  sustain  a  fiduciary  rclatimi  to  their 
cosubseribers,  uid  are  bound  to  make  full  die- 
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cIosorM  et  th*  &eti  rdatfaiK  to  tb»  pzopertr  t» 

tb«m. 

[E^.  Note.— For  other  catea,  aee  Corporations, 
Cent.  Di«.  Sf  97-100;  Dec.  TMg.  «=»30.1 

2.  COHPOBATIONS  4=»30— PUBCHASB  OF  PJROP- 
KKTT— FBADD. 

That  tbe  promoter!  of  a  corporation  formed 
for  the  parpOBe  of  DorcbaBing  property  owned 
by  them  concealed  tne  facts  as  to  the  value  of 
the  proper^  OMUtitates  a  frand  on  the  corpo- 
ration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  IMg.  {{  97-100;  Dec.  Dig.  «=>30.] 

3.  CoBPoaATio:TB  «=p80— <3oKPOBaTK  Pbopes- 

TT~COHCBAI^D  FBOIITB. 

Where  a  promoter  co-«perated  with  others 
in  the  organization  of  a  corporation  for  the 
express  purpose  of  having  it  take  over  certain 
propwty  tipon  which  he  neld  an.  option  at  Its 
actual  cost,  it  being  intended  that  others  shonld 
become  stockholders  after  the  organization  at 
the  corporationt  bat  concealed  the  fact  tiiat  he 
could  obtain  the  property  at  a  smaller  valua- 
tion, which  he  &ued  to  disdoae  to  hia  assod- 
ates,  the  corporation  itself  bad  a  right  of  acticm 
•against  him  for  eoueeaM  profits. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  97-100;  Dec.  Dig. 

4.  CoftPounons  ^=»30— Riqhts  ow  Pbouot- 

■B8— FiDUCUKZ  BBUTIOHS. 

A  fldnciary  rdation  may  exist  between  tiie 
promoters  and  the  pr<wpective  stockholders  ot 

a  corporation  before  its  organization. 

[Ed.  Note.— Foi  other  cases,  see  Corporations, 
Cent  Dig.  SS  97-100;  Dec.  Dig.  ^30.] 

K.  CoBPOBATiona  ^»3(>-Cobpobatk  Pbofeb- 

TT— ConCEALED  FSOnn— HOLDEB  IK  DDB 
COVBBB. 

In  a  snit  by  a  corpwation  against  a  pro- 
moter for  concealed  profits,  evidence  held  in- 
sufficient to  show  tiiat  the  promoter's  assignee 
of  a  note  for  the  purcliaae  iniee  ot  property 
bought  by  the  corporatim  waa  a  birider  for  vaf- 
ne  in  due  course  before  matari^. 

[Ed.  Mote.— For  other  cases,  sea  Oorporations, 
Cent  Dig.  ||  97-100;  I>ec  Dig.  «=»30.] 

6.  EviDERCB  «=>588  —  Weioht— Cbedxbxutt 

— UncoHTBaDXCTED  Testimont. 

AlthousA  de  nncoDtradicted  testimony  of 
a  witness  may  not  generally  be  disregarded  by 
a  court,  where  the  testimony  of  the  witness, 
though  positive,  is  improbable  when  tested  by 
rules  which  govern  men  of  ordinary  capacity  in 
a  given  bu^esa  tnmsaction,  the  court  may  re- 
fuse to  credit  It 

[Bd.  Mot&r-Fw  other  cases,  see  XMden(& 
Cent  Dig.  i  24S7;  Dec:  Dif.  *s>68a3 

In  Bank.  Appeal  from  Superior  Court, 
Calaveras  County;  A.  I.  McSorley,  Judge. 

Action  by  the  CaUfomia-Calaveraa  Mining 
Company  ngalust  John  A.  Walls  and  otbera. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal. Af&rmed. 

Uetaon,  Drew  ft  l&Ckenzi^  of  San  Fran- 
dBOO,  Jolui  Hancodc,  ot  San  Andreas,  and 
Hoiatio  Ailing,  of  Oakland,  Cor  appellants. 
Devlin  &  Devltai,  of  Sacramento,  Caarenoe  S. 
Darrow,  of  GUcago,  IlL,  Cblckertng  ft  Oreg- 
oiy  and  Eran  WUIiamB^  all  of  San  Francis- 
co, and  Snyder  ft  Snyder,  of  San  Andreas,  for 
lewondent 

LORIGAN,  J.  The  plaintiff  corporatioD 
sued  for  a  decree  canoellng  a  promissory  note 
for  $100,000  dellTered  by  It  to  defendant 


WaHa,  to  bare  nrnmllBfl  a  trast  deed  mada 
by  it  to  defaidant  WlisODt  as  trnslee^  to  se- 
cure said  not^  to  bave  esnorted  certain  stock 
certlflcates  taaed  by  plataitlB  and  bcfld  ^ 
defotdants  Manaon,  JannaUi,  and  IMStdnn, 
and  for  an  aeooontlnr  by  Manaon  to  plalnHff. 
Hanson  was  served  by  pnbUeatlon,  and,  taji- 
Ing  to  appear,  bis  default  was  enteved.  Tbe 
action  was  dismissed  as  to  tlie  dsCeaDdant  He- 
Gnlnn.  Jarmntb,  Walls,  and  vnisoa  answer- 
ed and  contested  Oie  rl^t  at  tibe  plaintlfl  to 
recovw.  Plaintiff  obtained  a  deeres  cano^ 
lug  said  note^  annnlllng  said  trust  deed,  can- 
celing all  stoA  certlfkates  Issued  bgr  tbe  cor- 
poration to  and  held  by  Manaon  and  Jar- 
matb,  and  also  a  judgment  against  Mansm 
and  Jarmntb  flor  $88,000!,  Defendants  Walls 
and  TTOstm  appeal. 

Tbe  findings  are  ver^  full,  and  as  far  as 
practical  we  epitomize  them;  as  also  other 
facts  in  the  case. 

The  court  found  that  defendants  Manson 
and  Jannuth,  prior  to  January  7,  1907,  be- 
came familiar  with  a  mining  and  randi. 
property,  consisting  of  7,200  acres,  located 
In  Calaveras  and  Sutter  counties  In  this 
state,  the  proi>erty  of  a  Mrs.  Caroline 
Wright,  which  she  was  offering  for  sale  for 
$120,000,  and  a  sale  of  which  at  that  figure 
they  had  discussed  with  her.  About  Januai? 
7,  1907,  Manson.  for  himself  and  Jarmutb. 
visited  Chicago  for  the  purpose  of  Interesting 
parties  there  In  tbe  purchase  of  this  prop^ 
ty.  lie  got  into  conference  with  David  T. 
Adams,  J.  H.  James.  Edmund  D.  Brl^^am, 
John  T.  Jones,  and  E^ul  Brown,  residents  of 
Chicago,  and  hereafter  to  be  designated  the 
Chicago  parties.  He  sought  the  co-operation 
of  these  parties  with  himself  and  Jarmutb  in 
the  purchase  of  this  property.  Several  meet- 
ings and  conferences  were  had  between  them 
on  the  subject,  in  which  Manson  stated  that 
he  had  a  verbal  option  on  the  property  for 
$250,000  but  was  oideavorlng  to  get  it  tot 
less ;  that  be,  being  w^  acquainted  wltb  Us 
owner,  conid  pnicbase  It  for  leas  tban  any 
we  dse;  tbat  be  wonld,  bowever,  require 
Jarmutb's  snrioes  to  i^eet  it,  but  that  be, 
Mansim,  would  attoid  to  ttw  enttia  mattw 
for  ttie  boi^t  of  all  <tf  Umn  diould  ther  Join 
witb  him  in  pnrdiaslng  It  Some^  at  tbe 
Chicago  pardes  wanted  to  Tisit  tbe  iwopettr, 
but  Hanson  protested  against  tbelr  doing  to, 
stating  that  tbe  ownw  was  an  old  woman, 
bighly  nervous,  and  Uiat  if  she  learned  tbat 
Eastern  parties  were  tr^g  to  pnrdiase  tbe 
property,  she  would  become  excited  and  raise 
its  price.  As  a  result  of  tbeee  conCsrences, 
the  Chicago  parties  beUerlng  all  these  rep- 
resentations of  Manson,  it  waa  agreed  tbat 
they  and  Manson  and  Jarmntb  shonld  co- 
operate in  the  purduse  of  tt  As  the  most 
convenient  way  of  accomplishing  this  It  was 
agreed  between  them  that  a  corporation 
should  be  formed,  and  stock  thereof  distribut- 
ed to  all  associated  In  the  enterprise;  that 
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an  of  them  would  compose  tbe  ooiponllon ; 
tbat  tbe  Chicago  parties  would  finance  the 
corporatloii  to  be  so  formed  by  pnircbaBlng,  or 
cauHtng  to  be  pnrcliaaed,  audi  of  Its  stock  as 
would  be  necessary  to  place  snflBclent  fonda 
In  the  treasury  to  pay  certain  promissory 
notes  to  be  Issued  by  the  corporation;  that 
Manson  ?honld  act  in  the  organization  of  the 
corporation,  attend  entirely  to  the  purchase 
of  the  mining  property,  transfer  It  to  the  cor- 
poration, and,  on  the  assnmpdon  of  the  truth 
of  Maneon's  statement  that  the  least  price 
at  which  It  could  be  purchased  by  him  from 
Its  owner  for  the  benefit  of  said  proposed 
corporation  was  $250,000,  that  In  payment 
therefor  the  corporation  should  make  and  de- 
liver to  Manson  Its  three  promissory  notes 
for  $100,000  each;  the  $50,000  above  the  actu- 
al price  of  the  mining  property  to  be  paid  to 
Manson  by  the  corporation,  as  he  Insisted  it 
should  be,  as  his  profit  for  hia  services  In 
attending  to  the  securing  of  the  property  for 
the  mutual  benefit  of  all  concerned  and  the 
formation  of  the  corporation  to  take  It  over. 
This  arrangement  being  reached  between  the 
parties,  on  January  7,  1907,  a  written  agree- 
ment for  the  purpose  of  carrying  It  out  was 
signed  by  Manson  and  Brlgham,  the  latter 
as  representing  himself  and  the  other  Chica- 
go parties  In  tbe  transaction.  This  agree- 
ment provided:  That  Manson  should  organ- 
ise the  plaintiff  corporation  in  California 
with  a  capital  stock  of  $2,500,000  divided  Into 
000,000  shares  of  the  par  value  of  $5  each. 
That  its  directors  should  conalat  of  seven 
members  to  be  selected  by  Manson.  That  on 
the  organization  of  the  corporation  Manson 
-should  transfer  to  it  the  mining  property  and 
in  full  payment  therefor  the  corporation 
should  issue  to  Manson  all  Its  capital  stock 
fully  paid  up  and  nonassessable,  and  deliver 
to  bim  three  of  Its  promissory  notes  for  $100,- 
000  each  without  interest,  dne,  respectively, 
February  S,  1907,  March  5. 1907,  and  April  5, 
1907.  That  of  this  600,000  shares  of  the  capi- 
tal stock  Manson  should  transfer  to  the 
treasury  of  the  corporation  100,000  shares 
as  a  fund  for  fatnie  nee  by  tbe  corporation. 
That  109>36  shares  of  said  600;000  shares 
should  be  deposited  with  a  tnutee  to  be  de- 
Uveied  on  payment  of  said  three  promissory 
notes,  as  follows:  SO,0Q0  shares  to  Brigtaam, 
107,148  shares  to  Brtgbam  for  hlmsdf  and 
his  assignees,  and  42,822  shares  to  Manson. 
That»  fnitber,  of  said  100,000  shares  Hanson 
should  forthwith  turn  Into  the  treasury  of 
the  ocnporatiim  160^000  shares  to  be  issued 
by  It  to  Paul  Brown,  as  trustee,  to  be  sold  by 
htm  for  tbe  cfwporatlon  at  par  on  certain 
terms  of  payment  specified  in  the  agreemoit 
On  tbe  aecotlon  of  tblB  agreement  Manson 
immediatdy  came  to  California,  and  he  and 
Jarmnttt  visited  Mrs.  Wriest  She  bad  glv< 
«D  an  option  to  Jarmvth  aa  this  property  fbr 
9120,000  before  any  negotiations  were  enter- 
ed into  with  the  Chicago  parties,  and  would 
iiave  sold  it  at  any  time  for  that  flgnre.  At 


ttts  conference  Urs.  Wright  agreed  to  seOl  it 
to  Manson  for  $120,000— $76,000  in  cash,  and 
the  delivery  of  certain  braids  and  a  note  and 
mortgage  held  Irs  Jarmnth  representing  the 
balanea — and  on  January  21,  1907,  d^Msited 
in  escrow  wiOi  a  certain  bank  a  deed  to 
Manson  of  the  prop^tT  to  be  delivered  to 
blm  on  paym«it  of  the  money  and  delivery  of 
the  bonds  and  not^  and  mortgage  on  or  be- 
fore February  10,  1907,  On  January  21, 
1907,  Manson  caused  to  be  carried  out  the 
written  agreement  between  hlms^  and  the 
Chicago  xnrtles  as  far  as  its  literal  terms 
are  concerned.  He  caused  the  corporation 
plaintiff  to  be  oi^nlzed,  conveyed  to  it  one- 
half  of  the  mining  property,  and  In  eonsldera- 
tlon  therefor  tlie  corporation  issued  and  de- 
livered to  him  all  its  capital  atock.  At  an  ad- 
journed meeting  on  the  same  day  be  convey- 
ed to  the  corporation  the  other  half  of  the 
property,  and  delivered  to  It  as  treasury 
stock  of  the  corporation  300,000  of  said 
shares  Issued  to  him  and  received  from  the 
corporation  the  three  promissory  notes  for 
$100,000,  each  payable  at  tbe  respective  dates 
without  Interest  as  provided  in  the  agree- 
ment. Tbe  other  terms  of  the  agreement  as 
to  the  distribution  of  the  shares  of  stock  by 
Manson  and  the  Issuance  by  the  corporatfon 
of  the  treasury  stock  to  Brown  were  also 
carried  out. 

Prior  to  the  maturity  ot  the  first  note  due 
February  7,  1907,  Paul  Brown,  as  trustee 
of  said  treasury  stock  of  the  corporation,  ob- 
tained from  various  persons  who  had  snb- 
scribed  therefor  the  sum  of  $90,000,  the 
larger  part  of  which  was  subscribed  by  the 
Chicago  parties,  including  himself.  This 
$90,000,  with  $10,000  subscribed  by  Manson, 
was  deposited  with  the  treasurer  of  the  cor- 
poration to  take  up  the  first  note,  and  was 
paid  over  to  Manson  for  that  purpose.  Man- 
son  paid  $75,000  of  this  money  to  take  up 
the  Wright  deed  to  him  of  this  property  de- 
posited In  escrow.  The  second  note,  matur- 
ing March  5,  1907,  was  paid  on  May  20,  1907, 
the  money  to  pay  it  being  received  from  the 
Chicago  parties  and  the  other  purchasers  of 
treasury  stoc^  of  the  corporation  firom  Brown 
as  trustee.  The  third  note,  maturing  April 
5,  1907,  was  not  paid,  and  Manson  caused 
tiie  corporation  to  issue  a  renewal  note  to 
the  d^endant  Wails  with  the  trust  deed, 
both  here  Involved,  on  hia  statement  to  It 
that  prior  to  the  maturity  of  said  original 
note  of  April  5, 1907,  he  had  sold  and  indors- 
ed it  to  said  Walls.  This  renewal  note,  dated 
April  t,  1007,  was  for  $100,000,  payable  three 
years  after  date,  with  Interest  at  8  per  cent 
per  annum.  Manson  during  all  these  times 
and  from  the  organization  of  tbe  corpora- 
tion was  in  control  of  it  and  was  its  pred- 
deut  Snbaninent  to  the  issuance  the  cor- 
pwatlon  of  this  renewal  note  and  trust  deed, 
the  Chicago  parties,  as  stoekh(riders  of  the 
corpoiatbm,  and  other  stockholders  thereof 
who  had  contrlbi^a  mon^  for  the  parehase 
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of  fhe  atmik  <tf  Uie  corporatton  to 
pnnibase  price  of  said  mlBlng  propertr.  dis- 
coreied  tbe  troth  of  tbe  facts  aa  to  tbe  pur- 
diaae  price  paid  for  aald  property  by  Mao- 
BOQ,  and,  having  obtained  control  of  the  cor- 
poratton, brought  thla  action  in  its  name  As 
to  the  original  note  of  April  5,  1907,  tbe 
ooort  tonnd  that  Walls  was  not  a  purchaser 
of  It  for  value,  in  good  faltti,  without  notice 
before  its  maturity,  or  at  all;  that  in  tbe 
transaction  respecting  the  renewal  note  he 
was  the  agent  of  Hanson  and  a  mere  "dum- 
my" fOr  him;  Uiat  tbe  original  note  was 
never  indcnaed  or  dtiivered  to  Walls  until 
after  its  maturity;  Uiat  Manson  at  all 
times  after  its  issuance  retained  possesion 
of  It 

While  many  other  flndinga  were  made  by 
the  court,  stlU  those  we  have  referred  to 
are  the  only  <aifl8  necessary  for  eosuidera- 
ti<m  in  determining  the  merits  of  the  appeal 
of  these  partlcDlar  appellants  Walls  and  Wil* 
•on. 

On  these  findings  the  decree  herein  was  en- 
tered in  favor  of  plaiotlff. 

As  grounds  for  reversal  It  is  urged:  First, 
that  DO  fraud  upon  the  plaintiff  corporation 
was  either  alleged  or  shown  affecting  the 
validity  of  the  notes  given;  second,  tliat  the 
original  note  due  April  S,  1907,  for  the  re- 
newal of  which  the  trust  deed  and  note  here 
In  question  were  given,  was  Indorsed  and  de- 
livered by  Manaon  to  Walls  for  value  before 
maturity  and  without  notice ;  that  Walls  is 
tbe  owner  and  holder  of  said  trust  deed  note, 
and  the  findings  of  the  court  to  the  con- 
trary are  not  sustained  by  the  evidence; 
third,  that  the  trial  conrt  was  without  ju- 
risdiction to  adjudicate  the  alleged  fraud 
of  Manson  or  make  any  decree  for  the  can- 
cellation of  tbe  trust  deed  note  and  annul- 
ment of  the  trust  deed,  as  it  appears  on  the 
face  of  the  Judgment  roll  that  Manson  was 
not  served  with  summons  in  this  actiou. 

It  is  to  be  noted  tl^at  no  attack  whatever 
Is  made  upon  the  findings  that  the  represen- 
tations and  statements  made  to  his  associ- 
ates, the  Chicago  people,  by  Manson,  the 
prime  mover  In  tbe  promotion  with  them  of 
the  plaintiff  corporation,  for  the  express  pur- 
pose of  acquiring  this  mining  and  ranch 
property,  as  to  the  true  price  he  could  acquire 
it  from  its  owner  for  the  benefit  of  the  pro- 
posed corporation  they  were  to  organise,  were 
fraudulent  and  false.  The  sole  contention 
of  appellants  is  that,  admitting  this  be  fully 
proven,  yet  such  fraud  could  In  no  way  taint 
the  transaction  between  Manson  and  tbe  cor- 
poration itself  so  as  to  give  the  corporation 
as  such  a  right  of  action  to  set  aside  Its  ob- 
ligations on  the  notes.  They  concede  that  if 
at  tbe  time  this  mining  property  was  ex- 
changed by  Manson  for  the  stock  and  notes 
of  the  corporation,  thee  were  stockholders 
either  nouassenting  to  the  transaction  or  as- 
aeuting  by  reason  of  igiM>rance  of  the  troe 
tBfita,  and  the  tranaaction  presented  a  leant 
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profit  to  Manami,  that  a  canBe  ot  action 
would  arise  in  favor  of  tbe  corporation. 
But  Uiey  claim  no  such  situation  la  shown  by 
the  findings;  that  on  tbe  contrary  a  situa- 
tion where  when  the  tnuiaactiona  between 
Hanaon  and  the  corporati<»  were  conanm- 
mated  there  were  no  stockboldent  of  the  cor- 
poration save  Manatm  hlma^:  that  In  bis 
transactions  with  it  he  was  In  reality  the 
corporation  Itself  because  of  hla  ownersh^ 
of  all  Its  capital  sto'.a;  that  hence  no  other 
person  was  Interested  in  the  transactions 
save  himaaif  aa  both  sdlor  and  pordiaser  of 
the  property;  that  .bis  knowledge  as  sole 
stockholder  was  knowledge  by  tbe  corpora- 
tion of  all  the  tacts  respecting  tbe  im^erty, 
and,  as  with  such  knowledge  tbe  corpora- 
tion consented  to  the  transactloa  be^een 
himself  and  It,  no  fraud  was  or  could  be 
practiced  ui>on  the  corporation  itself. 

As  far  as  the  Chicago  partlea,  tbe  associ- 
ates of  Manson,  In  promoting  the  pUlntiff 
cfffponUon,  are  concwned,  appellants  insist 
that  they  are  not  entitled,  as  the  stockhold- 
ers of  tbe  corporation  now,  to  invoke  the  aid 
of  a  court  of  equity  in  the  name  of  the 
corporaticm  to  avoid  tte  trust  deed  noto; 
that  as  pondiasers  of  stock  subsequent  to  tbe 
incorporatltm  of  the  plaintiff  and  the  trans- 
fer of  the  property  to  it,  they  might  have  a 
ris^t  of  action  against  Manson  for  his  ante- 
cedent ^ud  iiracUced  on  them  whereby 
they  were  Induced  to  suhaeqaently  purchase 
stock,  but  that  this  was  their  Individual 
right  and  remedy;  that  this,  however,  was 
not  fraud  for  which  tbe  corporation  Itself 
could  assert  any  right  to  set  aside  its  note 
becanae,  ft»r  the  reasons  first  nrgea,  tbe  cor- 
poration itself  was  not  defrauded. 

Counsel  for  appellants  marshal  facts  from 
the  findings  which  they  say  present  the  sit- 
uation which  they  have  outlined,  and  dte  a 
number  of  authorities  to  sustain  their  con- 
tention that,  this  being  tbe  idtuation,  no  fraud 
was  perpetrated  upon  the  plaintiff  corpora- 
ticm  of  whicb  It  can  complain.  Tbey  rely  on 
a  line  of  cases  Inclndlug,  among  others,  Far- 
sons  V.  Hayes,  14  Abb.  N.  a  (N.  T.)  419; 
Old  Domiulon  Copper  Mining  Co.  v.  Lewi- 
sohn,  210  U.  S.  206,  2ft  Sup.  Ot  684,  S2  L. 
Ed.  102S;  Stratton's  Indqiendence,  litd.,  t. 
Dines,  13S  Fed.  44».  68  C.  a  A.  161;  In  re 
Ambroae  Ijake  Tin  A  Copper  Mining  CO.,  14 
Oh.  Dlv.  890;  Seymour  v.  Spring  Forrest 
Cemetery  Ass'n,  144  N.  T.  833,  89  N.  B.  365, 
26  Lh  B.  A.  869;  Tompkins  v.  Perry,  Jones 
&  Ca,  96  Md.  560,  64  Atl.  2IM;  Woodbury 
Heights  Land  Co.  v.  Loudenslager,  65  N.  J. 
Eiq.  78,  85  Atl.  436. 

We  will  not  particularly  discuss  these  au- 
thorities, 'niey  undoubtedly  sustain  the  con- 
tention of  the  appellants  if  the  case  made  un- 
der the  findings  Is  the  case  they  claim  is  shown 
therefrom.  These  cited  cases  were  all  cases,  or 
principally  such,  where  all  the  stockholders 
of  a  corporation  turned  over  prc^rty  to  It 
at  an  excessive  valuation,  receiving  In  pay- 
ment tbwefor  Bbarea  of  ita  capital  stock 
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based  upon  sncb  exceasiTe  valuation  and 
where  tbeae  irt»cldioId«ra  acqnlred  the  shares 
Issned  or  participated  In  the  profits  derlred 
from  the  tranaectlon.  There  were  no  other 
etoekholdera  or  sabscxlbers  to  the  sto(^,  nor 
was  It  contemplated  that  otJien  Bbould  be- 
c<nne  fntnre  pnrchasera  from  the  ewporatlon 
of  Its  stock,  nor.  In  fact,  were  there  any  per- 
sona at  all  Interested  In  the  oorporatlon  or 
tb»  tranaactlcn  had  with  it  aa-re  titiese  sto«dE- 
holders  parti cipatiDg  In  the  transaction. 
Snbaeanent  to  the  Issuance  of  th»  stoclc  to 
these  partldpatlns  stockholders  they  sold  it 
to  third  partleB,  and  actions  yrvn  bronght  by 
the  corporation  In  behalf  of  anch  snbseqnent 
pnrchasera  on  the  theory  that  the  corporation 
Itself  was  defrauded  through  the  ortglna] 
tiBn88Ctt(HL  It  was  held  that  as  the  corpo- 
rate entity  at  tiie  time  of  these  transactions 
consisted  of  thm  stockholders  an  partlclpa^ 
ing  in  the  transaction,  the  corporation  had 
cmsented  to  it  wlOi  fnli  knowledse  of  tbe 
fttcta,  and  no  frand  was  committed  on  It  of 
which  the  corporation  itself  conld  complain. 
Bnt  we  do  not  think  tba  rule  of  these  au- 
Ukorltles  haa  any  appllcatton  to  the  caae  made 
aat  hf  the  findings  here,  which  we  do  not 
agree  is  the  case  connsel  for  appellants  as- 
sumes is  made.  The  findings,  in  onr  Tlew, 
make  quite  a  different  case  to  which  other 
principles  than  fliose  contended  Cor  by  ap- 
pellants are  to  be  ajvUed.  We  will  state 
those  principles  first,  and  aubaequently  apply 
them,  to  the  true  case  we  consider  la  made 
under  the  findings.  Pronlsing,  it  is  to  be  ob- 
served that  in  the  transactLons  with  refer- 
ence to  the  purchase  ot  this  property  by  Man- 
son  from  Mrs.  Wright  to  be  thereafter  trans- 
^rred  to  a  corporation  to  be  organized  for 
that  express  purpose,  Hanson  occupied  the 
position  of  a  promoter  of  the  enterprise,  as- 
sociating with  himself  Oie  Ohlcago  parties 
to  jointly  carry  out  these  purposes.  By  rea- 
son of  this  association  and  mutual  co-opera- 
tion a  fiduciary  relation  was  created  between 
Manson  and  said  associates,  and  if  it  can  be 
said  under  the  facts  found  that  that  fiduciary 
relation  governed  and  controlled  the  conduct 
of  Manson  In  secuTlng  the  mining  property, 
the  organization  of  the  plaintiff  corporation 
to  take  it  over  and  his  transactions  with  the 
latter  respecting  It,  we  think,  applying  the 
principles  to  be  referred  to,  a  fraud  was  com- 
mitted by  htm  upon  the  coriraratlon  itself 
warranting  It  In  the  maintenance  of  this  ac- 
tion; assuming,  for  the  present,  that  the 
other  finding  of  the  court  against  the  va- 
lidity of  the  trust  deed  note  to  Walls  la  sus- 
tained by  the  evidence. 

[1]  In  this  court,  In  Lomlta  Land  &  Water 
Oo.  V.  Robinson,  1S4  Cat.  86,  07  Pac.  10,  18 
L.  B.  A.  (N.  S.)  U06;  the  principle  la  laid 
down  that: 

"Promoters  of  a  corporation  formed  for  the 
•q>ren  purpose  of  purchsduff  a  particular 
piece  of  pKmerty.  occupy  a  fidndary  relation 
to  their  coeDDsenDers,  and  are  bound  to  truth- 
folly  declare  to  tbdr  associates  any  personal 
Interest  they  mar  bare  in  tbc  matter  of  the 
pnrchaaa.   Withoot  audi  disdosuzcs  tbey  can- 


not legally  profit  at  the  expense  ol  tbdr  a»- 
sociatea.,  and  If  they  were  guilty  of  any  mis- 
representations  of  facts  or  suppresBion  of  truith 
io  relation  to  their  personal  interest  in  the  pro- 
posed purchase,  the  corpwation  la  entitled  to 
set  aside  the  transactitMi,  or  recover  oompm- 
satlon  for  any  loss  which  It  has  suffered." 

And  In  Bnrbank  r.  Dennis,  lOi  OaL  90,  S6 
Pac.  44i,  it  la  aald: 

"Tt«  flobstance  of  tiie  law  is  that  promoters 
are  eorporate  fidudaries.  Transactions  with 
tbolr  companies  wherein  tbey  deal  honorably, 
with  full  disclosure,  and  without  leekine  to 
influence  the  action  of  the  corporation,  TriU  be 
upheld.  But  traii8actl<His  in  wbidi  tfa^  sufH 
press  or  misrepresent  material  facts,  or  other- 
wise deceive  tbe  company,  or  corruptly  control 
its  action,  are  fraudulent,  and  the  company  may 
either  elect  wholly  to  set  aside  such  transu- 
t^a»  or  to  reeofi^  the  imunotef's  secret  pn^ 

Thompson  in  hia  work  on  Owporationa, 
section  457,  speaking  with  reference  to  secret 
profita  of  a  promoter,  says: 

"Promoters  of  a  corporatton  occupy  a  fidu- 
ciary relation  to  it,  and  have  no  right  to  derive 
an;  advantage  over  other  stockholders,  without 
a  full  and  fair  disclosure  of  the  transaction ; 
and  any  seoret  profits  whidi  they  acquire 
through  promoting  the  corporation  must  be 
refunded,  and  may  be  recovered  In  equity  by 
the  corporation  or  its  legal  representative,  and 
in  many  cases  at  law.  Persons  who  organize 
a  corporation  (or  tbe  purpose  of  working  cer- 
tain property  are  bound  to  disclose  to  persons 
who  may  be  by  them  induced  to  join  tiiem  in 
the  company  what  the  yendors  of  the  property 
actually  receive  for  it ;  and  if,  by  deceiving  the 
members  of  the  company  as  to  the  actoal  price 
paid  for  tbe  property,  or  if,  by  collusion  with 
the  vendors  they  are  permitted  to  retain  for 
themselves  a  portion  of  the  purchase  money, 
they  must  account  to  the  company  for  'the  same 
in  equity;  or  the  company  may  maintain  an 
action  in  assumpsit  against  them  for  the  moneys 
so  secretly  reserved  to  themsdves,  as  so  mudi 
money  had  aad  received  to-ito  use.  In  like 
manner,  persons  who  purchase  pn^erty  and 
then  organize  a  company  to  purchase  it  from 
them  stand  in  a  fiduciary  poaition  towards  such 
company,  and  must  faithfoilr  state  to  the 
company  all  material  facts  relating  to  the 

{iropertyj  which  would  influence  the  ccnnpany 
a  decidmg  on  the  desiraUlity  of  purchasing 
it.  In  such  cases  Uie  owners  of  property  who 
desire  to  cteato  a  company  for  tbe  purpose  ot 
purdiaslng  it  from  them  are  bound,  if  th^ 
wish  to  make  a  oontract  which  will  stond,  to 
nominate  independent  directors,  and  to  disclose 
to  them  the  actual  facts.  The  principle  upon 
which  courts  of  equity  proceed  In  these  cases  Is 
a  very  familiar  one.  The  promoter  of  a  com- 
pany, like  its  directors,  is  deemed  to  sustain 
towsrds  the  members  of  the  company  the  re- 
lation of  a  trustee  towards -his  cestui  que  trust. 
This  being  so,  he  will  not  be  permitted  to  specu- 
late out  of  that  relation,  or  to  derive  secret  ad- 
vantages from  it  He  is  bound  to  disclose  to 
them  fully  all  material  facte  touching  his  re- 
lation to  them,  including  the  amount  which  he 
is  to  get  for  bis  services  as  promoter,  usually 
called  promotion  money.' " 

And  continuing,  the  same  author  says: 
"TUs  prindple  Is  undoubtedly  sppUcahle  to 
promoters  of  a  corporation  not  yet  in  esse, 
though  it  may  be  difficult  in  strict  logic  to 
work  out  such  a  case  upon  the  theory  that  they 
are  trustees  for  a  body  whidi  Is  not  In  esse, 
and  which  they  are  proposing  to  creatcw  Per- 
haps the  cmieluaion  is  bettor  woAoi  out  upon 
the  reasoning  of  a  recent  writer  of  reputetion: 
'Before  any  shares  had  issued,  the  existence  of 
the  company  was  a  fiction.   ^Qw  shareholders 
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realty  formed  the  company,  each  one  becoming 
a  member  when  he  took  his  shares.  While  the 
contract  Cor  the  parchase  of  the  property  was 
nominally  in  force  from  the  time  of  Its  approval 
by  the  board  of  dlrectorB,  yet  it  really  took  ef- 
fect only  after  the  sfaarehtHders  had  taken  their 
Rhares.  It  then  became  binding  on  all  the 
Bhareholderg  collectively,  or,  in  other  words,  on 
the  company.  The  fraud  consisted  in  inducing 
the  sbaretiolders  to  enter  into  this  contract  In 
their  collective  capacity,  and  in  asing  the  funds 
belonging  to  the  shareholders  collectively  in 
paying  the  purchaae  price.  'It  is  evident,  there- 
fore,  that  the  injury  to  tbe  shareholdere  was  not 
an  injury  to  the  collective  or  corporate  interests, 
and  that  the  company  was  the  proper  complain- 
ant.'  It  eeems,  nowever,  that  tbe  case  cannot 
rest  upon  the  idea  <^  two  parties  to  a  trade 
dealing  with  each  other  at  arm's  Imgth.  While 
the  promoters,  at  the  time  of  making  the  olfer, 
are  not  in  a  rdatlon  of  tmst  and  confidence 
with  those  to  whom  they  make  it,  yet  by  the 
offer  itself  they  propose  to  enter  into  socb  a 
relation  witii  them;  and  this  ctrcamstance  puts 
them  ander  the  same  daty  of  making  full  and 
fair  disclosures  to  them  whi<A  they  would  be 
under  if  tbe  trust  relation  had  already  been 
established.  *  *  *  The  very  sugeestion  made 
by  associates  to  intending  subecnbers  to  the 
corporate  shares,  *We  are  |;olng  to  be  yoor  co- 
adventurers  in  this  enterprise  to  be  founded  and 
prosecuted  for  the  common  profit  of  all,'  Implies 
an  obligation  on  their  part  to  deal  openly  and 
with  the  same  fldeUty  which  Is  demanded  where 
a  trust  relation  has  been  established." 

These  prinaples  are  enunciated  and  ap- 
plied In  adjudicated  cases,  among  others: 
Simons  T.  Volcan  OU  &  Refining  Ca,  61  Pa. 
217, 100  Am.  Dec  628;  Ptttsburg  Mining  Ca 
T.  Spooner,  74  Wis.  807.  42  N.  W.  209, 17  Am. 
St.  Bep.  149;  South  Joi^n  Land  Oo.  t.  Case, 
104  Ma  572,  16  S.  W.  800;  Brlanger  t.  New 
Sombrero  Phosphate  Co.,  L.  R.  S  App.  Gaa. 
121S;  Colton  Imp.  Go.  t.  lUchter,  26  Misc. 
Rep.  26,  55  N.  T.  Snpp.  486;  Walker  t.  Pllte 
County  Land  Co.,  1S8  Fed.  609,  71  a  0.  A. 

soa 

In  South  Joplln  land  Co.  t.  Case,  iwt  cl^ 
ed,  the  court  said: 

''Persons  who  take  an  activs  part  In  procur- 
ing BUbscriptiMis,  and  in  o^anlalng  a  corporation 
or  company,  called  'promoters'  occupy  a  position 
often  difficult  to  define.  When  the  owner  of 
the  property  deals  with  those  promoters,  rep- 
resenting himself  only  *  *  *  it  is  very  clear 
he  occupies  no  position  of  trust  or  agency.  He 
may  deal  at  arm's  length,  as  in  other  cases, 
being  liable,  howev^,  for  his  fraudulent  con- 
duct. But  it  is  common  practice  for  persons 
who  own  property,  or  who  have  acquired  the 
right  to  purdiaae  property,  to  project  and  form 
a  corporation  and  induce  others  to  become  stock- 
holders for  tbe  purpose  of  selling  the  property 
to  tbe  corporation  at  a  profit.  *  *  •  But  the 
persons  who  thus  project  and  form  a  corpora- 
don,  by  soliciting  and  procuring  others  to  sub- 
scribe for  and  taKe  shares  of  stock,  for  the  pur- 
pose of  selling  or  turning  over  to  the  company 
property  which  they  own,  or  bave  a  right  to 
acquire  by  executory  contract,  do  occupy  a 
double  position.  On  the  one  hand  they  repre- 
sent their  own  interest  in  respect  to  the  disposi- 
tion of  the  property.  On  the  other  they  rep- 
reamt  the  proposed  corporation.  And  persons 
who  sabecnbe  for  stock  have  a  rifrht  to  do  so 
upoo  the  assomption  that  the  promoters  are 
oslng  their  knowledge,  skill  and  ability  for  the 
benefit  of  the  company.  It  is  therefore  clear 
on  principle  that  promoters,  under  tbe  drcum- 
Btances  just  stated,  do  occupy  a  position  of 
trust  and  confidence;  and  it  devolves  up<Hi  them 
*~  make  fuU  disclosure.  *  *  *  So  it  has  been 
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said  in  this  country:  TFhe  second  pHnciple  Is 
that  where  persons  form  such  an  association,  or 
begin  or  start  tbe  project  of  one,  from  tbst 
time  they  do  stand  in  a  confidential  relation 
to  each  other,  and  to  all  others  who  may  sub- 
sequently become  members  or  subscribers,  and 
it  is  not  competent  for  any  of  them  to  purchase 
property  for  tbe  purpose  of  such  a  company, 
and  then  sell  it  at  an  advance  without  a  full 
disclosure  of  the  facts.  They  must  account  to 
the  company  for  the  profits,  because  it  legiti- 
mately is  theirs."  Oil  Oo.  v.  Densmore,  64  Pa. 
43-50.  •  *  *  The  point  of  most  difficulty 
in  this  class  of  esses  is  as  to  the  time  when 
this  fiduciary  relation  arises.  As  to  this  it  has 
been  well  said :  *0n  the  one  hand  it  is  quite 
plain  that  a  fiduciary  relaticm  between  a  pro- 
moter and  a  company  may  exist  long  before 
the  actual  formation  of  a  otmpany  by  registrflr> 
tion  or  otherwise.  On  tbe  other  hand,  it  Is  ob- 
vious that  something  must  be  dme  heyond  a 
purchase  and  resale  to  constitute  sudi  reIation--t 
something  must,  it  is  submitted,  Im  done  by  tbe 
promoter  to  Impose  upon  him  the  duty  of  pro- 
tecting the  interests  of  those  who  ultimately 
form  the  company.  He  assomes  this  duty  if 
he  assumes  to  act  for  Uiem,  or  if  he  induces 
them  to  trust  him,  or  to  trust  persons  who  are 
under  his  control,  and  who  are  practically  him- 
self in  disguise;  be  also  assumes  such  duty 
if  he  calls  tbe  company  into  existence  In  order 
that  it  may  buy  what  he  has  to  sell;  but  he 
does  not  assume  such  duty  by  negotiating  with 
persons  who  have  themselves  assumed  that  du- 
ty, and  who  are  in  no  way  under  bis  influence.' 
1  UndL  Partn.  (4th  Ed.)  B84." 

At  this  point,  and  vlfhont  discussing  now 
the  true  relations  between  Manson  and  the 
Chicago  parties  In  the  entire  transaction  rel- 
ative to  the  organization  of  the  corpora tlcai 
and  acquirement  by  It  of  this  property,  it  Is  to 
be  observed  that  by  the  antecedent  oral  agree- 
ment and  understanding  between  Manson 
and  the  Chicago  portiei,  and  by  the  terms  of 
tbe  written  contract  between  tbem,  it  was 
contemplated  and  Intended  that  In  the  organ- 
ization of  the  corporation  future  stockholders 
should  be  brought  in ;  that  treasury  8toc&  to 
the  amount  of  150,000  shares  should  be  Is- 
sned  to  Brown  as  trustee  of  tbe  corporation, 
to  be  sold  to  third  parties  for  tbe  benefit  at 
the  corporation  at  prices  and  terms  eet  out  In 
the  contract,  and  another  150,000  shares  were 
to  be  held  by  the  corporation  as  a  fund  for 
Its  future  use,  which,  of  course,  Involved  a 
right  in  the  corporation  to  sell  It  to  future 
stockboldera.  There  were  then  150,000  cor- 
porate shares  which  the  agreement  expressly 
provided  should  be  sold  to  constitute  future 
stockholders  In  the  corporation,  and  150,000 
shares  addltlcmal  subject  to  sale  for  such 
purpose,  an  aggregate  of  300,000  shares,  or 
three-fifths  of  the  capital  stock  of  the  corpo- 
ration. Brown  actually  did  sell  a  very  large 
portion  of  this  treasury  stock  pursuant  to 
the  agreement. 

[2]  When  in  the  promotion  of  a  corpo ra- 
ti on  to  take  over  property  for  the  benefit  of 
tbe  corporation  it  is  contemplated  by  those 
organizing  it  that  shares  of  its  stock  shall  be 
offered  for  sale  in  order  that  others  may  be- 
come future  stockholders  in  tbe  corporation, 
such  promoters  in  dealing  with  the  corpora- 
tion occupy  a  fiduciary  relation  to  It  for  the 
benefit  of  such  fntora  stockbolters,  and  tba 
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Intereata  ct  Boch'  fotoie  BtocUudden  an  en- 
titled to  iffoteetlon  from  ccmeealed  braiefltB 
or  profits  acquired  by  ttie  promoters  tai  tbeiT 
transactions  vlth  tbe  ocwporatlon  and  to  a 
full  disclosure  of  the  true  facts  of  the  pur- 
chase price  ot  tba  iffoperiT  turned  oret  to 
the  corpcaratloiv  and  any  advantage  or  bene- 
fits aaoulns  to  tbe  promotera  by  Cailnre  to 
do  BO  or  concealment  conatitates  a  fraud  on 
the  corporation.  Tbia  principle  la  announced 
In  Western  State  Life  Ins.  Go.  t.  Lockwood. 
166  Cal.  iSS,  135  Fac  486.  Ttat  caae  Involv- 
ed the  right  of  a  oorpomtlon  to  soe  Its  preai- 
dent  tot  a  profit  obtained  where  under  the 
organisation  of  the  corporation  the  taking 
in  of  future  stoekholders  was  directly  con- 
templated. We  quote  only  from  that  de- 
cision as  declaring  the  principle  under  such 
circumstances.  Hie  court  said: 

"The  very  first  dotj  of  the  dlrectMS  of  this 
corporation  waa  to  procure  the  necessary  stock 
Bubscriptions  to  enable  the  corporation  to  com- 
meoce  and  continne  its  basineag.  They  ac- 
cepted this  tniat  when  they  amnmed  the  office 
9t  directors,  and  in  the  discharge  of  this  trust 
they  were  jractically  'promoters'  of  the  cor- 
poration. The  obtaining  of  snch  BubBcriptions 
was  practically  a  part  ot  the  formation  of  the 
onnpany.  One  who  ei^ges  in  such  woric  is 
known  as  a  promoter,  and  is  subject  to  the  ob- 
ligations itnpofied  upon  promoters  (citing  cases). 
As  said  in  1  lliompBon  on  Corporations,  |  41Q, 
the  word  'promoter'  involves  toe  Idea  of  exei^ 
tion  for  the  purpose  of  floating  a  company,  and 
also  the  idea  of  some  duty  towards  the  company 
impoLed  by,  or  arising  out  of,  the  position  which 
the  so-called  promoter  assumes  towards  it  It  is 
thoroughly  settled  that  promoters  cannot  make 
a  secret  profit  out  of  the  corporation— that  they 
occupy  a  fiduciary  relation  to  it,  and  to  its 
Bteckboldera  and  have  no  rigbt  to  derive  any  ad- 
Tan  tape  over  other  stockholdeis,  without  a  fall 
aad  fair  disclosure  ot  the  transaction.' " 

In  the  application  of  these  principles  there 
Is  no  distinction  between  promotera  of  a  cor- 
poration and  Its  president  or  directors.  Tn 
the  case  just  quoted  from  this  court  quotes 
with  aCT>roval  the  following  from  Bennett  v. 
Havelock  Blectric  Li^t,  etc.,  Co.,  21  Ont  L. 
K.  120: 

"It  has  been  argued  In  tbts  case  that  the  de- 
fendants are  not  liaUe^  as  they  were  in  fact 
the  only  shareholders  of  .the  company  at  the 
time  of  tbe  transaction,  and  because  they,  as 
shareholderfl,  assented  to  what  was  done.  This 
ignores  tbe  fact  that,  when  there  is  intended  to 
be  an  invitation  to  others  to  come  in  and  take 
stock,  the  future  shareholders  are  entitled  to 
the  protection  of  an  absolute  independent  di- 
rectorate and  to  full  disclosure  of  the  actunl 
facts.  There  1b  no  distinction  between  the  posi- 
tion ot  promoters  and  directors  in  this  respect ; 
if  any  can  be  drawn,  it  must  impose  a  more 
stringent  obligation  upon  one  occupying  the  por 
sition  of  director.  The  principles  laid  down  In 
the  decided  cases  accord  with  tbe  dictates  of 
bonesty  and  fair  play." 

See,  also,  Ebrlanger  v.  New  S<»nbi«ro  Phoa 
Co.,  supra;  Colton  Imp.  Co.  t.  Biditw,  su- 
pra ;  Camden  Land  Col  v.  Lewis,  101  Me.  18, 
63  AU.  023;  Fletsch  v.  MlUhrath,  123  WIh. 
617,  101  K  W.  888,  103  N.  W.  342,  68  L.  R. 
A.  945.  107  Am.  St  Rep.  1017. 

[8]  Having  set  forth  these  principles  we 
come  now  to  a  eonalderatlott  and  ai^Ucatlrai 
of  tbem  to  tbe  facts  found,  and  as'  we  deem 


the  true  case  la  presented  under  them.  It  la 
not  tfmply  a  case,  as  dalmed  by  appellants, 
where  an  owner  of  pw^rty  offers  to  transfer 
the  property  to  the  corporation  for  all  Its 
stodt,  and  where  in  the  transaction  no  one 
save  himself  as  the  owner  ot  all  the  sbxdt 
and  property  transferred  fmr  It  Is  Interested 
or  to  be  considered.  Thla  was  not  the  real 
or  true  situation  shown  by  the  findings.  Tte 
case  presented  Is  In  reality  one  whan  a  pro- 
moter associates  and  co-operates  with  others 
In  the  organlaatlMi  of  a  ravpovatlon  for  the 
opresB  pnipose  ct  having  it  take  over  cer- 
tain property  under  the  control  ot  the  ivo- 
meter  at  its  actual  cost,  it  b^ng  Intended 
and  contemplated  that  In  the  organlaatloii  of 
the  corporation  all  those  associated  are  to 
become  stockholders  in  It,  and  other  stot*- 
hOldera  are  to  be  tavrlted  to  tate  stock  In  the 
corporation  and  -^ere.  In  the  transactions 
with  the  corpcvatlm  so  organised,  the  pro- 
moter makes  a  etmoealed  profit  on  the  trans- 
fer ot  the  ittoperty  to  It.  It  Is  true  that  upm 
the  organisation  of  Uiis  corporatlcm  the  form 
of  tbe  transaction  vequecting  the  transfer  of 
the  pr^wty  to  It  whs  one  betweoi  Hanson 
as  owner  of  all  Its  afeocik  and  himself  as  hav- 
ing received  In  effect  an  optkm  on  the  min- 
ing pnqtwty  transflsrred  by  him  to  it  Tbe 
mere  form,  however,  whldi  the  transaction 
between  Uanson  and  the  corporation  took 
may  not  be  interposed  to  deffeat  what  was  the 
evident  purpose  and  intent  of  all  the  parties 
Interested  in  the  organization  of  the  eorpora- 
tl<A  and  the  acquirement  of  tbe  property 
it  The  court  will  lOfA  beyond  the  fOrm 
which  the  transaction  took  and  to  its  taOy- 
stance  and  the  obvious  Intent  of  the  parties 
in  the  entire  matter  for  the  purpose  of  pre- 
serving and  securing  the  rights  aC  the  real 
parties  In  interest  and  to  circumvent  fraud- 
That  a  fiduciary  relationship  existed  between 
Manson  and  the  Cbicago  parties,  his  associ- 
ates, at  least  prior  to  the  actual  organization 
of  the  corporation,  in  th^r  mutual  oideavor 
to  promote  Its  incorporatton  for  the  express 
purpose  of  taking  over  this  pnqwrty  at  the 
lowest  figure  at  which  it  could  be  obttdned  as 
represented  to  his  assodates  by  Uanson,  and 
that  tbe  Chicago  parties  should  finance  the 
corporation  and  all  parties  be  stockholdem 
therein,  is  beyond  question.  But  it  Is  said  by 
ara>e11ant8  that  whatever  fiduciary  relation 
may  have  existed  between  Manson  and  these 
associates  prior  to  the  organisation  of  the 
corporation,  none  existed  betwete  him  and 
the  corporation  Itself  In  the  actual  trans- 
actlon  respecting  the  transfOr  by  blm  of  the 
property  to  the  Utter.  Bnt  this  cdalm  is  not 
sound  wh«i  the  real  situation  is  considered ; 
the  relation  in  whidi  Manson  and  the  asso- 
ciates stood  to  each  other  during  the  entire 
transaction  both  as  to  the  organtzatton  of  the 
corporation  and  the  purchase  by  it  of  this 
property  and  in  which  it  was  contemplated 
they  should  all  stand  to  the  corporation  upon 
its  organlnatlon. 
[4]  Under  the  autht^ties  which  we  have 


Digitized  by  Google 


602 


149  PACIFIC 


B£POBTBB 


(OaL 


qnoted  tbe  fldadur  r^atlon  ot  a  promoter  of 
a  corporattMi  to  the  oorporatlou  to  be  oi^nlz- 
ed  may  exist  loat  before  Its  actual  organlsa- 
tion.  As  It  may,  so  then  we  are  satisfied  that  In 
the  traoaactlona  here  inTolved  between  Man- 
sou  and  the  corpOTation  It  did  exist  While  by 
the  terms  ot  the  coutract  of  January  7, 1907,  It 
waa  agreed  by  all  the  parties  that  the  actual 
oq^izatlon  ot  the  corporation  should  be  left 
to  HansMi  and  all  the  stodfc  be  Issued  to  him. 
It  Is  ai^iarent  that  this  plan  was  determined 
on  simply  as  a  csonvenlent  method  of  effect- 
ing a  transfer  of  the  property  to  the  corpora- 
tion. The  obTlons  purpose  of  the  agreemwt 
with  reference  to  issuance  of  capital  stock 
of  the  corporation  to  him  was  In  reality  to 
make  him  simply  a  transferee  tor  the  benefit 
of  the  Chicago  parties,  his  associates,  in  its 
organlzatl<m  as  to  a  large  portion  of  its  stock, 
and  as  to  a  larger  portion  thereof  he  was 
simply  a  medium  through  which  it  should  be 
redelivered  to  the  ccaiMration  to  c<mBtitute 
its  treasury  stock  to  be  disposed  of  to  tntore 
8to<^older8  to  be  brought  into  the  corpora- 
tion. In  fact,  as  Is  apparent  from  the  terms 
of  the  contract  itself,  as  well  as  the  previous 
negotiationB  had  between  these  parties,  this 
waa  the  entire  parpoee  to  be  achieved  through 
the  oiganlzatlon  ot  the  corporation.  Consld- 
erlxig  the  ration  ot  Manson  to  his  associates 
from  an  equltablie  point  of  view,  they  were 
all  to  be  considered  as  stockholders  during 
MaDB(>n*s  negotiations  with  the  corporation 
reqKcting  the  transfer  of  this  property  to  it, 
notwithstanding  that  he  was  nominally  the 
owner  of  all  the  atodc  While  nominally  is- 
sued to  Manson  the  stock  was  In  reality  ac- 
quired by  him  to  a  large  extent  for  the  ben- 
efit of  his  associates  as  Intended  stockholders 
with  him  In  the  corporattMi  and  still  larger 
for  the  Immediate  benefit  of  the  corporatiwi 
as  treasury  stock  to  be  sold  to  future  Ertock- 
holders.  Very  little  of  this  stock  was  Int^d- 
ed  to  ^  htid  by  Manson  himself.  His  prime 
interest  in  forming  the  corporation  was  to 
have  it  take  over  the  ^oper^  at  a  ctmcealed 
and  excessive  valuation  over  Its  true  price 
aa  represented  by  him;  his  associates  and 
future  stockholders  to  float  and  finance  the 
corporation.  Necessarily,  aa  Uie  adime  of 
the  organisatiim  of  the  corporation  contem- 
plated, those  who  were  to  be  the  actual  hold- 
ers of  this  stock— the  Chicago  parties  and 
purdiaaerB  of  treasury  stock  of  the  corpora- 
tion— ^were  to  contribute  to  its  treasury  the 
funds  to  make  payment  of  the  notes  issued  as 
the  purchase  price  of  the  property,  and  to  the 
extmt  that  these  stockholders  through  the 
fraoduloit  otHDtduct  ot  Manson  were  Injured, 
it  waa  an  injury  to  the  corporation  as  rep- 
resenting their  'collective  or  corporate  Inter- 
ests. This  being  the  true  relation  ot  the  i»t- 
Ues,  the  duty  of  Manson  to  hla  associates,  as 
equitably  constltnting  with  himself  stockhold- 
ers in  the  corporation,  aa  well  as  to  the  fu- 
ture stockholders  which  it  was  contemplated 
should  be  bron^t  in,  required  the  utmost 
good  faith  In  his  transactions  with  the  cor- 


poration. Such  duty  towarda  it  required  that 
he  should  make  no  secret  profit  by  misrepre- 
senting the  price  to  be  paid  for  the  property 
which  be  was  to  transfer  to  It  In  dlar^card 
of  this  duty,  and  having  by  a  violatlfxi  of  it  ^ 
fiaudulently  secured  an  unjust  advantage  in 
the  transaction,  the  corporation  had  a  rifi^t 
to  maintain  tills  action  In  all  respects  aa  it 
was  brought,  and  particularly  as  flar  as  its 
outstanding  obligation  represented  by  the 
trust  deed  and  the  nota  to  Walls  Is  oonc^ ned, 
to  have  them  set  aside  as  repreeentlng  an  un- 
just gain  of  Mnnson  unless,  as  oottended 
Walls,  he  was  a  purdiaser  In  good  faltli  and 
indorsee  before  Its  matarl^  of  the  <wigtnal 
note  to  Manson  ot  wbldi  tba  trust  deed  note 
is  a  rmewaL 

[I]  Now  aa  to  the  finding  tliat  Walla  was 
not  a  purchaser  or  Indorsee  for  value  before 
the  maturity  of  the  original  note  ot  April  S, 
1906.  Appellant  claims  that  this  finding  is 
not  sustained  by  the  evidence. 

Fraud  in  the  inc^]tlon  ot  the  original  note 
in  suit  being  shown,  the  burden  was  cast  oo 
Walls  of  proving  that  he  was  an  Innocent  pur- 
chaser or  indorsee  of  the  note  for  value  be- 
fore maturity.  Eames  v.  Crosier,  101  OU. 
260,  85  Pac.  873;  Sinkler  v.  Slljan.  136  Cal. 
866,  6a  Paa  1024.  That  Walls  was  not  su<Ai 
a  purchaser  or  indorsee  before  maturity,  or 
at  all,  the  court  was  warranted  In  finding  on 
the  testimony  of  Walls  himself  as  to  the  de- 
tails .  of  the  transaction  under  which  he 
claims  to  have  purchased  It,  without  any  con- 
sideration of  other  evidence  whldt  was  glv«k 
in  the  case  tending  to  negative  It  Manson 
and  himself  had  been  for  years  associated 
together  In  the  "budcet  shop"  business  and 
dealing  tc^ether  In  stock  speculations;  th^ 
relations  were  very  dose  and  intimate ;  and 
they  had  many  business  transactions  In  com- 
mon and  trusted  each  other  Implicitly.  As 
to  the  purchase  of  the  original  note  Walls 
testified  that  shortly  prior  to  April  6,  1906, 
he  called  on  Manson  about  investing  some 
money,  and  Manson  told  him  that  he  had  this 
original  note  for  $100,000  faUlng  due  oa  the 
5th  ot  the  month  which  he  would  sell  him 
for  Its  face  value  and  on  Manson's  ^mple  aa- 
Burance  that  It  was  a  safe  purchase  he  agreed 
to  take  it  Walls  did  not  see  the  note  ot 
know  where  it  was.  Manson  wanted  the  full 
face  value  of  the  note  as  the  purchase  price 
payable  at  once  or  at  the  latest  the  next  day. 
Walls  testified  that  on  the  following  day  he 
got  from  his  wife  $47,000  of  some  $72,000  or 
$73,000  in  currency,  which  for  a  long  time 
had  been  kept  In  their  house  in  a  hard  wood 
cedar  diest,  and  $53,000  In  currency  whidi 
he  took  f  nun  hla  sate  deposit  box  In  a  bank 
and  fortliwlth  paid  Manson  this  money  tor 
the  not&  Manson  then  told  him  he  did  not 
think  the  original  note  would  be  paid  at  ma- 
turity but  that  a  new  note  would  be  issued 
in  place  of  It  to  bear  8  per  cent,  interest 
The  original  note  bore  no  interest  Aftw 
paying  the  money  Walla  told  Manaon  to  tak* 
charge  ot  the  original  nota.   Later  Manson 
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toM  him  fliat  the  orlgbud  note  bad  not  l>e» 
paid,  and  that  be  was  going  to  give  him  a 
new  note  of  the  corporation  signed  1^  hlmsfelf 
as  president  end  by  the  secretary  of  the  cor- 
poration. This  he  did.  It  being  the  trust 
deed  note  bere  InvolTed.  This  trust  deed  note 
Walls  did  not  put  Into  any  bonk  or  safe  de- 
posit box,  bat  carried  In  a  waUet  In  bis  po<^- 
et  for  eeren  or  eight  months,  He  was  not 
present  when  this  renewal  note  was  made 
out;  that  matter  waa  attended  to  bj  Man- 
son.  Walls  was  not  engaged  In  fiie  business 
of  buying  notes  or  mortgages,  and  bought  no 
other  notes.  The  original  note  be  dalmed  to 
have  pnrtdiased  he  never  bad  In  his  posses- 
sUm.  Sfanson  retained  It  Manson  did  not 
testify  fm  the  trial,  though  he  was  accessible 
as  a  witness.  Neither  did  the  wife  of  Walla. 

This  nacratlTe  of  Walls  as  to  the  drenm- 
stances  surrounding  the  purchase  of  the  orig- 
inal note  was  not  sudb  tt»  to  Inqtress  a  court 
with  a  conviction  tbat  it  was  true.  Hie  trial 
court  was  not  so  inqtressed,  and  tliat  court 
cannot  be  said  to  have  fallen  into  any  emr 
In  treating  his  stmy  as  incredible. 

[I]  While  the  general  rule  Is  that  the  un- 
contradicted testimony  of  a  witness  cannot  be 
dlsie^^ed  by  a  court,  still  this  rule  is  sub- 
ject to  limitations.  And  where  the  testimony 
of  a  witness,  though  of  a  most  podtive  cbar- 
acter*  Is  yet  so  Imiwobable  when  tested  by 
rulee  whl<Ai  govern  mm  of  ordinary  capacity 
and  Intelligrace  In  a  given  businefls  transac- 
tion, a  court  may  refuse  to  cmdft  It  Davis 
V.  Jndson,  109  Oal.  121, 118  Pae  147. 

Aside  from  the  unusnal  drcumstances  of  a 
soislble  bu£dnes8  man  keeping  a  amall  for- 
tune In  currency  in  a  wooden  dieat  in  Ids 
hoDse,  then  are  other  drcnmstances  inqtalr^ 
ing  the  credibility  of  the  story  of  Walls.  He 
was  paying  a  large  sum  of  money  fbr  tbls 
note,  and  It  does  not  appear  that  he  was  a 
man  of  such  wealth  that  whether  hp  was 
making  a  Judicious  and  safe  Investment  was 
a  mattCT  of  business  indifference  to  falm.  Ac- 
cwdlng  to  his  stwyi  however,  this  would  ap- 
pear to  be  the  fact  He  knew  nothing  about 
the  property  of  the  plaintiff  corpwatlon  or  its 
financial  resoorces  or  red^tmiriUUty.  He  did 
not  Inquire  as  to  its  Ind^tedness  by  which 
he  might  have  ascertained  that  there  was 
a  note  for  $100,000  priox  to  that  whlcli  he 
claims  he  was  purchasing  whkAt  the  cor- 
poration lud  not  yet  paid.  In  fact  he  made 
no  inquiries  at  all  about  the  matter.  His 
story,  snmmarlaed,  shows  that  he  bought  a 
note  for  fLOO,000  made  by  a  corporatimi  of 
whldi  he  knew  nothing,  a  note  wUdi  drew 
no  IntMest  and  wbi<di  md^t  not  be  paid.  He 
could  derive  no  benefit  fRun  the  tiansacticm 
unless  he  purchased  the  note  at  a  discount, 
which  be  testified  he  did  not  After  Uie  pur- 
chase he  paid  no  further  attention  to  the  mat- 
ter, leaving  it  all  to  Hanson.  He  did  not 
even  obtain  possessicm  of  the  original  not^ 
and  never  did  have  It  and,  according  to  bis 
own  statement  In  the  Interim  between  paying 


Manson  the  mon^  and  receiving  the  trust 
deed  note,  Manson  had  the  original  note  and 
his  $100,000,  and  he  had  no  receipt  or  any 
other  writing  to  protect  his  interest  sboold 
anything  have  happened.  Hieie  were  no  wtt- 
nesses  to  the  transaction,  no  book  entries  by 
either  ot  the  parties,  no  rec^pta  or  m^oran- 
dum,  no  bank  account  or  other  account  of 
Walls  showing  that  his  fnnds  had  been  de- 
creased through  payment  ot  this  $100,000. 
In  fact,  the  transaction  was  so  apart  from 
the  ordinary  course  of  business  as  to  warrant 
the  court  in  concluding  that  the  story  of 
Walls -was  a  fabricatlcm  and  entitled  to  no 
credence,  and  that  he  was  not  a  purchaser  or 
indorsee  of  the  original  note  of  April  S,  1907, 
before  maturity,  or  at  alL 

Aa  to  the  attach  upon  the  Judgment  against 
Manscm  It  ft  aufflctent  to  say  tbat  Mansiw  bas< 
not  appealed  from  the  judgment  and  hence 
the  validity  of  the  Judgment  against  him  is 
not  before  us  for  determlnatlrai. 

The  Judgmmt  and  order  appealed  fnau 
are  affirmed. 

We  concur:  ANGKLLOTTI,  0.  J. ;  SHAW, 
J. ;  SLOSSk  J. ;  MELTIN,  J. ;  HENSHAW,  J. 


SCHWAB  V.  BRIDGE.    (Civ.  1478.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fomia.    April  21,  1915.    Rehearing  Denied 
May  21,  1915.) 

1.  GuABANTT  <ts>27—OoiT8TBUonoN— Intent 
ov  FASTma— BxTBiNBio  EviDsncK. 

In  coDBtroing  a  gaaranty,  like  every  other 
contract,  the  intent  of  the  parties  most,  if  pos- 
sible, be  ascertained  from  the  instrument  itself, 
and  if  it  la  doubtful  under  the  terms  of  the  in- 
Btrumeot  resort  may  be  had  to  the  surrounding 
drcnmstances. 

[Ed.  Nots.r-For  other  caae^  see  Qnarantj. 
Cent  Dig.  i  28;  Dec  DigriS=»27.] 

2.  GuABANTT  «=»4a—CoNBrBUCTioK— Condi- 
tion Pbecedent. 

A  contract  Enarantying  the  acconnt  of  a 
corporation  provided  the  amount  be  due  and 
presented  by  a  certain  date,  expressly  makes  tiie 
presentation  of  the  account  by  the  specified  date 
a  condition  ^ecedent  to  the  guarantor's  liability, 
especially  where  the  guarantor  would  be  requir- 
ed to  make  a  settlement  with  the  principal 
debtor  shortly  after  that  date. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  H  SI.  SSi;  Dec.  mg.  «=»42.} 

3.  CONTBACIB  9=»147 — OonSTBUCTXON — CON- 
DITION Pbecedknt. 

While  conditions  precedent  are  not  favored 
by  the  law,  and  are  to  be  strictly  construed 
against  (me  relying  theraon,  the  clearly  express' 
ed  intent  of  the  parties  to  declare  a  condition 
precedent  cannot  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S|  T30,  748;  Dec.  Dig.  «=>147.] 

4.  OtrABAHTT  4=»42— CONSTRtrcnON— TlUB  AB 
XhMBNGI. 

Where  the  presentation  of  an  account  to 
the  guarantor  by  a  specified  date  was  a  condi- 
tion precedent  to  his  liability,  time  is  of  the 
essence  of  the  contract,  though  not  expressly 
made  so. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Gent  Dig.  H  61,  52  ;  Dec.  Dig.  «=>42.] 


^»Fer  other  oases      muo*  tople  and  KST-NUMBBB  In  aU  Kw-Mumbend  Msesta  aoA  ladeses 


Digitized  by  Google 


149  PACIFIO 


REPORTBJR 


5.  GUABABTT  *=o72— LlABUJTT  0»  GUABAS- 

TOR— Condition  Pbeckdent— Waiveb. 

Evasive  answers  by  the  guarantor  to  de- 
mands of  payment  made  subsequent  to  the  time 
fixed  for  the  presentation  of  the  account  to  him, 
are  not  a  vaiver  of  his  right  to  rely  on  the 
condition  precedent  for  the  presentation  of  sucb 
accounts. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Di^.  {  82;  Dec.  Dig.  ^72.] 

6.  GiTABANTT  «E=»86— AOTIONS  AOAIKST  GUAB- 

AnroR—PuADiRG-— Waiver  of  CSonmtion. 
The  creditor  cannot  rely  on  a  waiver  by 
the  guarantor  of  a  condition  precedent  to  his 
liability  without  specially  pleading  such  waiver. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  |  99;  Dec.  Dig.  «s>85.] 

Appeal  from  Superior  Goart,  City  and 
County  of  San.  Frsnclaoo;  J.  M.  Seawell, 
Judge. 

Action  by  Edwin  Schwab  against  Henry 
S.  Bridga  Judgment  for  plaintUT^  and  de- 
fendant appeals.,  Reversed. 

niomaa  B.  Haven,  and  Haven  A  Athearn, 
all  of  San  X^ndsot^  for  app^ant  Mor- 
rison, Cbpe  ft  Brobeek  and  Uorrlstxi.  Dunne 
ft  BrobedE,  all  of  San  lYandscc^  for  respwd- 
ent 

KERRIGAN,  J.  nils  la  an  action  to  re- 
cover  upon  a  guaranty.  The  drcnmstances 
under  wfaldt  the  contract  was  entered  Into 
are  as  ft^ows:  W,  W.  Foote,  Jr.,  had  in- 
herited certain,  sums  of  mwey  from  the  es- 
tate of  his  father,  whldi  numey  ms  held  In 
trust  and  was  to  become  due  on  December  7, 
1905.  While  so  h^  W.  W.  Foots  assigned 
tbe  funds  to  the  defoidant  Henry  S.  Bridge, 
defmdant  herein,  as  security  for  advances 
made  and  to  be  made  by  Bridge  to  Foote. 
The  Pacific  Central  Electric  Gtnnpany,  of 
whl<^  Foote  was  the  principal  stockholder, 
became  indebted  to  the  John  M.  Klein  Elec- 
tric Company,  and  to  secure  this  Indebted- 
ness Foote  requested  Bridge  to  guarantee  the 
account  In  pursuance  of  this  request  Bridge 
signed  the  following  guaranty: 

"I  will  guarantee  the  account  of  Pacific  Cen- 
traJ  Electric  Company  to  the  amount  of  $1,600— 
provided  the  amount  may  be  due  and  presented 
to  me  by  December  8,  1905.  This  guaranty  in 
place  ot  a  former  one  of  $1,000— in  other  words, 
my  guaranty  is  not  to  exceed  $1,600. 

"[Signed]  Henry  8.  Bridge." 

A  considerable  portion  of  the  indebtedness 
for  which  the  guaranty  was  given,  was  not 
paid;  and  on  October  31,  1907,  the  contract 
of  guaranty  was  assigned  to  Edwin  Schwab, 
who  brought  this  action  to  recover  judgment 
for  the  sum  of  $1,500,  with  interest  from  the 
4th  day  of  December,  1905. 

In  defoise  of  the  action  It  was  the  claim 
of  defendant  In  the  court  below  that  the  cm- 
tract  of  guaranty  sued  upon  was  a  ocmdl- 
tional  one,  dependent  upon  preaentatiiHi  of  a 
demand,  and  that  such  presentation  and  de- 
mand be  made  within  the  time  limited  In  the 
proviso  of  the  guaranty;  and,  further,  that 
the  time  of  performance  b^ng  part  of  a  con- 
dition precedent,  time  was  of  the  essence  of 


the  guaranty;  and  as  Uto  demand  was  not 
made  until  after  the  time  qtedfled,  no  ltaliiU< 
ty  accrued  upon  the  contract,  nalntlff,  on 
the  other  Imnd,  Inriated  that  not  only  was 
the  proviso  relied  nitaa  as  a  defense  not  made 
a  condition  precedmt  by  its  terms,  but  that 
the  time  therein  set  forth'was  not  made  ex- 
pressly of  the  essence  of  the  contract,  nor  was 
it  to  be  Implied  therefrom. 

The  trial  court,  while  finding  that  no 
statement  of  the  account  was  presented  until 
December  29,  190S,  determined  that  it  was 
not  the  intfflitlon  of  the  parties  to  the  guar- 
anty that  the  proviso  should  be  a  conditlMi 
m-ecedent  to  the  liabill^  of  the  guarantor, 
and  that  such  proviso  was  not  a  ctmdition 
precedent,  and,  further,  that  it  was  not  the 
Intentlcai  of  the  parties  that  time  was  to  be 
of  the  essence  of  the  contract,  and  that  time 
was  not  of  its  essoice.  Judgment  was  ac- 
cordingly rendered  in  favor  of  the  plaintiff 
for  Che  sum  of  $1,436.55,  interest  and  costs. 
The  main  qneatbm  therefor©  presented  by 
this,  appeal  Is  the  Interpretatloi  of  the  guar- 
anty executed  by  the  defendant. 

[1,2]  A  CMitract  of  sure^ship  Is  to  be  con- 
strued the  same  as  other  contracts  tor  the 
pnipoae  of  determining  the  Intention  of  the 
parties.  To  ascertain  this  intent  resort  is 
first  had  to  the  contract  itself;  and  If  the  In- 
tentlfm  ot  the  parties  is  doubtful  undar  the 
terms  of  the  instrument  resort  may  be  had 
to  the  snrrpnnding  drcnmstances  to  deter- 
mine Its  meaning.  Here  the  words  emplc^ed 
are  in  themselves  express  and  precise,  and 
clearly  support  tlie  contrition  at  Oxe  defend- 
ant, that  presentaUon  of  the  account  due  and 
within  Oie  time  specified  was  intended  as  a 
condition  precedrait  The  language  of  the 
inroviso  expressly  dedares  that  liability  will 
accrue,  provided  the  amount  may  be  due 
and  presented  Deconber  3,  1905.  Where  a 
contract  of  suretyship  stipulates  that  notice 
shall  be  given  to  the  surety  ctf  the  prfncipars 
default,  ftiilure  to  comply  with  the  condition 
or  to  give  notice  within  the  time  specified 
will  prevent  recovery  from  ttie  surety  (U.  S. 
Fidelity  ft  G.  Co.  v.  Bice,  148  Fed.  206.  78  O. 
C.  A.  164;  82  Oyc.  176,  and  cases  dted). 

[t]  While  it  is  true  that  omdltions  pre- 
cedent  are  not  favored  by  the  law,  and  are 
to  be  strictly  construed  against  one  seeking 
to  avail  himself  of  than  (Antonelle  v.  Lum- 
ber Co.,  140  Cal.  309-^15,  73  Pa&  966),  It  li 
equally  true  that  parties  to  a  contract  may, 
tf  they  think  proper,  agree  that  any  matter 
shall  be  a  condition  precedent ;  and  if  words 
are  used  in  the  contract  so  precise,  express, 
and  strong  that  such  Intention  only  Is  compatl' 
ble  with  the  terms  employed,  a  court  can  only 
give  effect  to  such  declared  intentiim  of  the 
parties.  The  only  question  in  every  case  is' 
whether  such  Intention  Is  so  declared;  and 
where  such  Intention  Is  sufficiently  expressed 
to  make  the  fulfillment  of  the  set  a  condition 
precedent,  It  will  be  one.  2  Elliott  on  Con- 
tracts, S  1580 ;  Nat.  Surety  Co.  v.  Long,  125 
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Fed.  88T.  60  a  a  A.  ttS.  Wldle,  as  before 
Btatedt  the  intentlan  of  tiieparUeBtothlsoon- 
tnct  Is  Boffldedtly  expressed  In  the  instru- 
ment itseU,  tbe  facts  and  drcumstancee 
sorronndliv  Its  ezecntloii,  it  otmsldffl^ 
strengthen  the  conclnal<m  reached.  The  fond 
that  Bridge  was  to  recdre  became  due  on 
the  TOi  day  of  Dec»nber ;  and  it  is  apparent 
that  Brfd^  Intended  that  he  should  be  noti- 
fied of  the  amount  due  by  preaoitation  to 
him  before  that  time  in  order  that  he  m^t 
protect  himself  by  retaining  in  his  settlement 
with  Foots  sufficient  funds  to  meet  any  lia- 
bility that  twd  accrued  under  bis  guaranty. 
In  contracts  of  this  character,  where  the 
terms  employed  are  dear  and  certain,  and 
there  is  nothing  to  show  a  contrary  Intention, 
the  liabillt?  of  a  surety  cannot  be  extended 
by  Implication  beyond  the  terms  of  his  con- 
tract London  &  San  Francisco  Bank  v.  Par- 
rott,  126  OaL  472,  68  Pac.  164,  73  Am.  St. 
Bep.  64. 

[4]  Tba  cootoition  of  plaintiff  tbat  tbe 
tUne  ther^  set  forth  in  the  proviso  Is  not 
exiwessly  made  of  the  essence  of  the  contract 
is  wttliout  merit  Concluding,  as  we  do,  that 
It  was  the  Intention  of  the  parties  to  make 
presentation  of  the  amount  a  condition  pre- 
cedent, time  of  necessity  becomes  of  tbe  very 
essence  of  the  contract,  it  being  the  essmtlal 
part  at  the  proviso  itself. 

[1]  Tbe  farther  claim  that  the  conduct  and 
language  of  the  defendant  show  that  he  did 
not  consider  the  requirement  as  a  condition 
precedent,  and  that  If  he  had  ever  so  consider- 
ed It  he  waived  its  fulQllment,  Is  equally  un- 
tenable. The  statements  relied  upon  In  no  way 
cmstitnte  a  waiver.  They  consist  of  evasive 
answers  to  demands  ot  payment  made  upon 
him  under  the  guaranty  and  subsequent  to 
the  time  ^>eclfied  for  the  performance  of  the 
Gcmdition  precedent  and  do  not  show  any 
condltl(Hi  ot  focts  inconsistent  with  the  in- 
tention of  defendant  to  rely  upon  the  con- 
dition. . 

[Il  Besides  this,  no  waiver  was  pleaded. 
Azimson  t.  Frankfort,  etc.,  Ins.  Co.,  9  CaL 
App.  473,  479,  99  Pac.  537. 

For  the  reasons  given  the  Judgment  |ind 
order  are  reversed. 

We  concur:  LENNON,  P.  J,;  RIOH- 
AKDS,  J. 


PEOPLE  V.  BURNS.   (Or.  291.U 

(District  Court  of  Appeal,  Third  Diatrict,  Cali- 
fornia.  April  24,  1916.    Rehearing  Denied 
by  Supreme  Court  Jane  21, 1916.) 

J,  CanriNAL  Law  €=»519  —  Evidence  —  Ooir- 

FESSIONS—VOLtJNTART  OhaBACTER. 

On  the  trial  of  an  Indian  for  homicide,  it 
appeared  that  tbe  sheriff,  after  interviewing  oth- 
er Indians  who  were  also  under  arrest,  told  ac- 
cused that  the  other  Indians  aald  accused  fired 
the  fatal  diOt  and  that  he  had  sufficient  evi- 
dence to  convict  accused,  and  he  ought  to  tell 
the  truth.  The  sheriff  denied  making  any 
threats  or  promises,  or  using  undue  pressure,  ana 
^there  was  no"  evidence  of  threats  or  promises  or 
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any  impr<^r  Infinonce  to  secure  -a  confossioo. 
Held,  that  the  admission  of  the  confession  of 
accused  was  not  error,  as  it  could  not  be  said 
that  it  was  not  voluntary. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  1163-1174;  Dec.  Dig.  «=» 
519.]  ' 

2.  OanrnTAii  Law  ^s»631  —  Bviobnce  —  Coif - 

FEseiONS— PHELHaNABT  PROOF. 

Evidence  of  extrajiididal  oonfessious  are 
never  admisrible  unless  the  prosecution  shows 
previously  to  its  reception  that  they  were  freely 
and  voiuntsrily  made  and  without  any  previous 
indacement  or  offer  of  leniency  in  punishment  or 
by  reason  of  any  intimidation  or  threat. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  EMg.  SS  1212-1217;  Dee.  Dig.  «S=> 
631.] 

3.  Criminal  Law  <S=>519  —  Evidence  —  Con- 

FEBSIOWa— VOLUHTABT  CHABACTBR. 

To  be  admissible,  an  extrajudicial  confes- 
sion must  not  have  been  extracted  by  any  sort 
of  threats  or  violence  nor  obtained  by  any  di- 
rect or  implied  promise,  however  slight,  nor  by 
the  exertion  of  any  improper  influence. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  1163-1174 ;  Dec.  Dig.  «=» 
619.] 

4.  CBmiNAi.  Law  4»532  —  Evidence  —  Con- 
fEssioNB— Discretion  of  Court. 

Whether  a  coufeaslon  is  free  and  voluntary 
is  a  preliminary  quratlon  to  be  determined  by 
the  trial  court  and  a  considerable  measure  of 
discretion  must  be  allowed  that  court  In  deter- 
mining it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1218;  Dec.  Dig.  <3=»532.] 

5.  CBIHINAI,   liAW  ^»1144— BvrOENCB— Pbe- 
SUMPTIONS. 

In  a  prosecution  for  homicide,  where  it  ap- 
peared that  accused  testified  at  the  coroner's  in- 
quest it  would  be  presumed,  in  tbe  absence  of 
a  showiog  to  the  contrary,  tluit  he  appeared  and 
testified  voluntarily. 

[Ed.  Note.— For  other  cases,  see  •  Criminal 
Law,  Cent.  Dig.  «  2736-2764,  276ft-2771.  2774- 
2781,  29(a,  3016-3037;  Dea  Dig.  ^1144.] 

6.  Criminal  Law  «=>1169— Appbai^Habm- 
le88  ebr0b-~adinbsion  of  confession. 

The  admission,  on  a  trial  for  homicide,  of  a 
confession  by  accused,  even  though  not  voSnn- 
tarjr,  was  not  prejudicial  error,  where  be  volun- 
tarily testified  to  the  same  effect  at  the  coroner's 
inqnest 

[Ed.  Note.— For  other  Criminal 
Law,  Cent  Dig.  |g  754,  3088,  3130,  3137-8143 ; 
Dec.  Dig.  «=>11^.] 

7.  Criminal  Law  ^91186— Habuubs  Ebbob 

— iNaTRUCnONB. 

Const,  art.  6,  S  4H>  provides  that  no  judg- 
ment shall  be  set  aside  or  new  trial  jgranted  in 
any  criminal  case  for  misdirection  oi  the  jury, 
etc.,  unless  the  court  shall  be  of  the  opinion  that 
the  error  complained  of  resulted  in  a  miscar- 
riage of  justice.  On  a  trial  for  homicide  the 
court  in  response  to  a  request  from  the  jury 
after  their  retirement,  charged  as  to  a  confes- 
sion by  accused  that  the  court  admitted  the  evi- 
dence on  the  ground  that  if  it  were  true,  the 
confession  was  voluntary ;  that,  If  the  evidence 
was  true,  the  question  for  the  jury  to  determine 
was  whether  Oiey  believed  beyond  any  question 
that  it  was  true;  that  the  court  decided  that,  if 
the  evidence  was  true,  tbe  confession  was  vol- 
untary ;  and  that  if  the  jury  agreed  upon  what 
the  sherifE  testified  and  agreed  it  was  true,  the 
confession  was  voluntary.  Held  that  if  this 
wag  .susceptible  of  the  coostruction  that  the 
cou^  found  the  confession  to  be  true  as  a  nec- 
essary legal  prerequisite  to  its  admission,  it  was 
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m&t  pKjnfficte!  anor,  where  the  evidence,  inde- 
pendent of  the  ooofeBsion.  wonld  have  supported 
a  convietion  for  murder  in  the  first  degree,  but 
accused  waa  convicted  onlj  of  manBlaogbter. 

[Bd.  Mote.— For  other  caaes,  see  Criminal 
Law,  Cent  DU.  U 32irMt2SrmL.  8280;  Dec 

&  HowaiDS   «=>244  —  SKZJ--DSnH8E  —  Bti- 
DENOB. 

On  a  trial  for  homicide,  the  evidence  tended 
to  ahow  tiiat  accused  left  a  tent  where  he  and 
deceased  had  a  quarrel,  went  to  his  own  tent  or 
camp,  procured  his  rifle,  and  unnecessarily  re- 
turned to  a  point  near  the  tent  where  deceased 
was  and  shot  deceased  wheo  be  left  the  tent. 
There  was  evidence  that,  when  deCMaed  left  the 
tent,  he  picked  up  a  bop  pole  and  started  to- 
wards two  persons,  saying  that  he  was  going  ap 
to  club  them,  and  that  accused  was  standing 
nur  such  persona,  though,  it  being  dark,  they 
were  unable  to  see  him,  and  that  as  deceased  did 
thia  accused  fired.  fleM,  that  there  waa  no 
and  upon  which  accused  coald  justly  InvtAe 
plea  of  self-defense. 
PH.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig.  §S  507-600;  Dec.  Dig.  «=p244.] 

9.  HOUCIDB  4=9340— AmAL—HABMUESS  Bft- 

BOB— iNffCBDonons. 

Even  though  an  InatmctiMi  on  adf-defense 
might  have  been  technically  pertinent  to  the 
case,  the  claimed  inaccuracy  in  an  instruction 
that  it  waa  the  duty  of  accused  to  avoid  killing 
deceased  if  he  could  do  ao  with  perfect  aafetj  to 
himself  or  Us  person  waa  hamucas. 
_[Ed.  Note.— For  other  cases,  aee  Hondddih 
Gant  Dig.  H  715-717.  720;  Dee.  Dig.  «s»S40J 

la  HOHICIDK  «»300  —  iRBTBUCtlONS  —  AP- 
PUCABIUTT  TO  ETIDENCX. 

An  instmctioii  that  the  plea  of  self-defense 
waa  not  available  to  a  defendant  who  bad  sought 
a  quarrel  with  a  design  to  force  a  deadly  i8su& 
and  thus  by  his  own  wroogful  acta  create  a  real 
or  apparent  necessity  for  lulling  Us  adversaiTt 
was  pertinent  to  the  evidence. 

[Bd.  Note.- For  other  cases,  see  Homicide^ 
Cent  Dig.  H  614.  616-620,  622-630;  Dec  Dig. 

«=39S00.] 

U.  HoinoiDX  «ss3340  —  AmjLL  —  Habuuss 

Bbbob— Ihstbuctions. 

An  instruction  that  the  plea  of  self-defense 
waa  not  available  to  a  deiraidant,  who  had 
soo^t  a  quarrel  with  a  design  to  force  a  deadly 
iasn^  and  thua  by  bis  own  wrongful  acts  cre- 
ate a  real  or  apparent  necessity  for  killing  his 
adversary,  was  not  prejudidal  to  accused,  even 
though  not  strictly  applicable  to  the  evidence^ 

[Ed.  Note.— For  oUier  cases,  see  Homicide, 
Cent.  Dig.  §S  715-717,  720;  Dec.  Dig.  «=»340.J 

Appeal  firom  Buperlor  Oonrt,  M»dociiio 
County ;  J.  Q.  White,  Judge. 

Fox  Burns  was  convicted  of  manslaughter, 
and  he  appeals.  Affirmed. 

T.  J.  Weldon  and  Charles  KaBch,  botb  of 
Ukiab,  tor  appellant.  U.  S.  Webb,  Atty.  Oen., 
and  J.  CbasL  Jcnua^  Deputy  At^.  Gen.,  for 
the  PeoplflL 

HART,  J.  Hie  deflmdant,  having  been 
diarged  infonnatloii  filed  br  the  district 
attorney  of  Mendocino  county  with  the  crime 
of  murder,  was  adjudged  guilty  by  the  jury  of 
the  crime  ot  manslaughter,  and  he  brings  the 
cause  to  this  court  on  an  appeal  from  both 
the  Judgment  and  the  (vder  denying  his  ap- 
pllcati(m  for  a  new  trial,  homicide  oc- 
curred in  a  hop  field  of  a  Mr.  Hlldreth  In 


I  MeudoGino  county,  tm  the  night  of  the  18Ch 
day  of  September,  1914.  The  defendant,  who 
is  an  Indian,  with  otiier  Indians  and  a  numr 
her  of  white  peratms,  waa,  at  the  time  at  tbt 
homicide,  ragaged  In  pkbii«  h<w8.  It  ap- 
pears that  among 'those  so  owiged  was  a 
w<»nan  by  the  name  of  Basle  Judd.  She  was 
living  In  a  tent,  a  tonqxtrary  afE&lr,  erected 
for  the  purpose  of  use  during  the  hop-picking 
season,  nie  Indian  hop  pickers  maintained 
a  camp  several  hundred  yards  distant  from 
the  tent  of  the  Jndd  woman. 

Oa  the  night  in  questlim  the  deceased, 
GhestOT  C.  Bldi,  who  was  also  a  hi^  picker 
and  engaged  in  that  work  up  to  the  time  <tf 
the  bomidde  In'  the  Hlldreth  fields,  visited 
the  Judd  tent  at  about  10  o'clock  on  the  nl^t 
(tf  the  fcUlihg.  He  was  accompanied  1^  one 
William  Mltdi^  another  lutp  plcter.  Gath- 
ered at  the  Judd  tent  thm  were  the  deceased, 
Mitdiell,  a  man  named  Binkley,  all  three 
white  men,  and  several  Indians.  The  de- 
ceased had  a  botUe  of  irtilaky  in  hla  pmses- 
sl<m,  and  all  then  ivesent  In  the  Judd  tent 
drank  mora  ot  less  of  the  liquor,  none  of 
them,  howevw,  getting  under  the  influrace 
tbere(d  to  any  great  degree.  fUtUn  a  brief 
time  after  the  deceased  and  hla  companim 
reached  Bosle  Judd's  tent,  Fox  Bums,  the 
defendant,  put  in  an  appearance.  At  tikia 
time  Tony  Bell,  an  Indian,  and  deceased 
wtfe  engaged  in  gamUlng  for  money  at  a 
game  known  as  the  "grass  game."  The  de- 
crased  accused  Bell  of  cheating  at  the  game, 
and  a  quarrel  followed,  each  calling  the  oth- 
er a  8  n  of  a  b  h.  Bums,  during  the 

game,  althou^  not  then  playing  at  It,  Inter- 
jected remariEB  about  the  playing,  when  the 
deceased  told  him  to  keep  his  "d- — ^m  mouth 
shut,**  and  this  seems  to  have  provoked  an 
exchimge  of  oivrobrious  ^thets  between  the 
two  men.  A  little  later,  however,  the  de- 
ceased and  the  defendant  played  at  flie  game, 
the  latter  wagering  his  hat  The  deceased 
won  the  game  and  the  hat,  but  returned  the 
latter  to  the  defendant,  saying  that  he  had 
no  use  for  it.  The  deceased  then  ctiallenged 
Tony  Bell  for  another  game,  and,  acoeptliv 
the  challenge.  Bell  placed  a  d<Alar  on  the 
ground,  on  iriiich,  It  ae&na,  the  game  Is  ttsn- 
ally  played  anumg  the  Indians.  Tba  de- 
ceased thereupon  grabbed  the  dollar  and  put 
it  Into  his  pocket  Another  quarrel  between 
the  deceased  and  Bell  ensued,  eatdi  abusing 
the  other  In  scnrrUons  language.  Almost  im- 
mediately after  the  luppenlng  of  this  last 
drcomatanoe  the  defendant  Bell,  and  an  In- 
dian named  Ed  Swltser  left  the  tent  the  de- 
tei^nt  preceding  the  otbeia  a  few  seconds 
or  perhaps  a  minute.  Thereafter,  and  within 
a  very  shOTt  space  <tf  time,  the  deceased  and 
Mitchell  and  an  Indian,  Dare  Poe  by  name, 
started  to  leave  the  tent  Foe  being  a  little 
ahead  of  the  deceased  and  UltdkeU,  and  Juat 
as  they  liad  reached  the  outside  the  Judd 
woman  called  Mitchell  and  requested  him  to 
return  and  light  her  lantern  or  lamp.  Mltdk- 
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ell  retDiiiAd  into  the  tent,  and  the  deceas- 
ed and  Poe  remained  outside.  While  Mitch- 
ell WAS  engaged  In  the  act  of  lighting  the 
lantern,  a  shot  was  fired,  and  Bleb  received 
the  contents  of  the  weapon  and  a  mortal 
wound,  a  rifle  twll  having  entered  bis  abdo- 
men and  preanmably  penetrated  the  stom- 
adi  and  taiteettnes.  Immediately  after  the 
shooting  a  messenger  was  dispatched  for  a 
physician,  and  Dr.  Oleland  responded,  bnt 
found  that  Rich  had  expired  before  his  ar- 
rival at  the  scene  of  the  homlcldfc  The  doc- 
tor made  only  a  superficial  examination  of 
the  wound;  that  li^  such  an  examination 
only  as  enabled  him  to  ascertain  the  point 
of  entrance  ot  the  bullet  into  the  body.  A 
hat  was  lying  on  the  gronnd  a  short  distance 
from  where  the  body  lay,  and  this  the  doc- 
tor picked  up  and  carried  to  Ukiah,  where, 
later  In  the  day,  he  delivered  it  Into  the 
possession  of  .the  sheriff. 

The  testbnony,  while  not  strictly  consist- 
ent on  some  points  which  may  well  be  char- 
acterized as  of  minor  importance,  is,  general- 
ly, marked  by  no  conflict  as  to  the  drcnm- 
stonces  under  wM6h  the  killing  was  com- 
mitted. 

The  night  was  very  dark,  and  a  drizzling 
rain  was  falling.  Tony  Bell  testified  that, 
while  he  and  Swltser  were  on  their  way  to 
the  Indian  camp,  and  before  they  had  pro- 
ceeded no  farther  than  40  yards  from  the 
tent  of  Rode  Judd,  they  met  the  defendant 
going  iH  the  directicm  of  the  Judd  tent  At 
the  same  time,  having  looked  back,  they  saw 
the  deceased  coming  toward  them.  After 
the  defendant  had  passed  them  he  heard  him 
(the .defendant)  say:  "Come  on  oat;  I'll  fix 
you."  He  heard  no  reply  to  the  challenge, 
but  Immediately  thereafter  heard  the  report 
of  a  gun  and  Eaw  a  fiash  from  the  explosion, 
Instantly  following  which  he  heard  the  ex- 
clamation, "Oh!"  in  a  loud  tone  of  voice,  and 
saw  the  deceased  fall  to  the  ground.  Some 
one  then  hastily  fled  from  the  spat  and  in  a 
direction  from  Bums'  camp. 

Dave  Poe,  an  Indian,  testified  that  he  was 
standing  on  the  outside  of  and  near  the  en- 
trance to  the  Judd  tent  when  the  deceased 
came  out  of  said  tent;  that  at  that  time 
Mitchell's  lantern  was  standing  on  the 
ground  near  the  tent  and  was  lighted ;  that 
he  saw  Bell  and  Swltser  standing  together  a 
short  distance  from  the  tent,  and  the  defend- 
ant back  of  them  a  short  distance ;  that  the 
deceased,  a  moment  after  leaving  the  Inside 
of  the  tent,  and  after  some  words  with  Poe, 
picked  up  a  hop  pole  of  about  ten  feet  in 
length,  and,  with  tiie  pole  in  his  hands,  start- 
ed in  the  direction  of  tbe  spot  where  Bell 
and  Swltser  were  standing,  saying,  as  Poe 
expressed  It,  "that  he  was  going  up  to  club 
them  fellows  out  there."  The  deceased  had 
proceeded  only  a  short  distance,  said  Poe, 
when  a  shot  was  fired,  and  the  deceased, 
with  an  exclamation,  fell  to  the  ground. 

Bd  Swltser  testified  that  he  saw  the  de- 
ceased, with  a  club  Id  his  hands,  coming  In 
ttie  directiw  of  whm  he  and  Bell  were 


standing,  and  at  tbe  same  time  heard  some 

one  say,  "Come  on,  you  &  n  of  a  b  h." 

Thereupcm  the  witness  beard  the  report  of  a 
gun,  and  saw  the  deceased  tell.  ,  He  said 
that  the  voice  of  the  person  using  the  lan- 
guage, "Come  on,  you  s  n  of  a  b  h," 

he  Oiooght  was  that  of  the  defendant.  He 
said,  however,  that  he  did  not  see  the  der 
fendant  at  that  time,  and  did  not  know  who 
fired  the  shot,  but,  he  said,  he  heard  some 
one  running  Immediately  after  the  shot,  and 
that  whoever  he  was  "went  aroui^  throogb 
the  alfalfa  field." 

The  sherlflt  of  Mendocino  county  testified 
that  early  on  the  morning  following  the  nl^t 
of  the  homicide  he,  accompanied  by  his  dep- 
uty, Oscar  Weger,  went  to  the  hop  field,  and 
thence  to  the  Indian  camp.  He  found  all  the 
Indians,  including  the  defendant,  lying  ax  ' 
the  floor  of  their  cabin  asleep.  He  awoke 
and  proceeded  to  Interrogate  them  concern- 
ing the  shooting.  He  placed  several  of  the 
Indians,  the  defendant  among  them,  under 
arrest  The  sherlfC  bad  taken  with  him  to 
the  scene  of  the  homicide  the  hat  wbich,  as 
above  explained.  Dr.  Cleland  had  found  lying 
near  the  body  of  the  deceased.  When  tbe  de- 
fendant after  having  been  aroused  from  his 
sleep  by  the  sheriff,  had  finished  "dressing," 
that  officer  asked  him  if  he  had  a  hat,  to 
which  question  he  replied  In  the  native. 
The  sheriff  then  showed  him  the  hat  refer- 
red to  and  asked  him  if  it  was  bis,  and  he 
replied  that  It  was,  and  received  it  from  the 
sheriff  and  placed  It  upon  his  head.  The  In- 
dians were  taken  to  the  county  jail  at  Ukiah, 
and  shortly  thereafter,  and  on  the  same  day. 
In  the  office  of  the  sheriff,  the  latter  and  his 
deputy  interviewed  the  other  Indians,  and 
finaUy  the  defendant,  about  the  killing  of 
Blch,  and  sought  to  secure  a  statement  from 
the  latter  of  what  he  knew  of  the  homicide. 
After  some  little  time.  It  appears,  the  sheriff, 
having  asked  the  'defendant  what  dlE^osl- 
tlon  he  had  made  of  his  rifle  (no  weapon 
having  been  found  In  the  defendant's  camp 
at  the  time  of  the  arrest),  the  accused  re- 
plied that  he  had  thrown  the  gun  In  the 
brush  near  the  scene  of  the  shooting.  Later 
In  the  day  the  sheriff  and  his  deputy,  ac- 
companied by  the  defendant,  started  for  the 
bop  field.  On  the  way  out,  the  defendant, 
although  up  to  that  time  stoutly  denying  any 
knowledge  of  the  shooting  or  the  identity  ot 
the  author  of  it,  said  to  tbe  officers: 

"You  white  men  would  do  tbe  same  thing,  too, 
if  us  Indiana  come'  around  yon  bothering  your 
women ;  you  would  kill  us,  too." 

Arriving  at  the  hop  field,  the  defendant 
guided  the  officers  to  a  point  in  the  brush 
about  75  yards  from  tbe  Judd  tent,  and  him- 
self went  into  the  brush  and  found  and  de- 
livered to  the  sheriff  a  rlfie.  While  out  on 
this  trip  the  defendant,  so  the  sheriff  testi- 
fied, "told  us  all  about  it,"  referring  to  the 
killing.  The  sheriff  further  testified  that  tbe 
defendant;  at  the  coroner's  inquest,  testified 
that  be  shot  and  killed  Rich. 

Deputy  Sheriff  We«er  oorrobtvated  Uu 
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sberlff  npaa  wtuit  occurred  between  the  sher- 
iff and  the  defendant  at  the  first  interview 
In  the  sheriff's  office  and  as  to  the  finding  of 
the  gun  and  the  circnmstances  thereof.  This 
witness  said  that  he  really  heard  no  confes- 
sion of  guilt  by  the  defendant  either  on  the 
way  to  the  hop  field  or  on  their  way  back  to 
Uklah ;  but,  he  said,  the  defendant  repeated- 
ly spoke  about  going  to  San  Quentin,  saying, 
among  other  things,  that,  as  he  had  to  work 
anyway,  he  ml^t  as  well  work  at  that  pris- 
on as  elsewhere.  Both  the  sheriff  and  his 
deputy  testified  that  the  gun  or  lifie,  when 
found  in  the  brush,  contained  one  empty 
shell  and  two  cartridges. 

The  above  constitutes  a  statement  in  sub- 
stance of  the  more  important  testimony  ihto- 
duced  by  the  people  In  support  of  the  charge 
set  forth  In  the  information,  and,  while  no 
claim  Is  here  made  that  the  evidence  is  not 
snffldent  to  uphold  the  verdict,  thus  we  have 
presented  the  testimony  here  for  the  pur- 
pose of  the  considerati<»i  and  decision  <^ 
certain  points  made  1^  the  defendant  In  sup- 
port of  his  appeals. 

The  defendant  himself  did  not  take  the 
witness  stand,  but  Introduced  some  proof 
tending  to  establish  his  position  in  the  case 
that  the  deceased  was  a  man  of  bad  reputa- 
tion for  peace  and  quiet;  that  Is,  that  he 
was  of  a  quarrelsome  and  pugnacious  dis- 
position, particularly  when  under  the  Influ- 
ence of  intoxicating  lipuor,  in  which  condi- 
tion to  some  extent  there  was  some  testi- 
mony showing  the  deceased  to  have  been 
when  the  homicide  occurred.  He  also  Intro- 
duced some  testimony  tending  to  show  that 
he  himself  was  a  person  of  good  reputation 
for  the  traits  mentioned. 

[1]  The  first  point  made  by  the  defendant 
Is  that  the  court  erred  In  allowing  In  evidence 
the  alleged  confession  of  the  defendant  to  the 
sheriff;  the  claim  being  that  It  was  extorted 
from  the  accused  by  illegal  means,  and  was 
therefore  Involuntary.  As  has  been  shown, 
the  sheriff  brought  the  defendant  Into  his 
office  shortly  after  the  arrest  and  questioned 
him  about  the  shooting.  Previously  that  of- 
ficer had  interviewed  the  other  Indians  un- 
der arrest  upon  the  subject,  and  the  sherlft 
said  to  the  defendant  that  those  Indians  bad 
told  blm  that  he  (the  defendQnt)  flrcd  the 
fatal  shot,  that  he  (the  sheriff)  already  had 
sufficient  evidence  to  convict  the  defendant, 
and  that  the  latter  ought  to  tell  the  truth. 
The  sheriff  denied  making  any  threats  or 
promises  or  saying  to  the  defendant  that  it 
would  be  better  for  him  to  tell  the  truth  or 
in  any  manner  using  undue  pressure  In  forc- 
ing from  blm  an  admission  of  guilt  We 
cannot  say  that  thei  confession  was  not  a 
voluntary  one. 

[2,  S]  The  rule  respecting  extrajudicial 
confessions  Is  well  understood,  and  It  is  that 
evidence  of  sndi  confessions  is  never  admis- 
sible unless  the  prosecution  sbows,  prevlous- 
■ptlon,  that  they  were  freely  and 
nade  and  wltboat  any  prevlons 


inducement  or  oflor  of  leniency  In  punish- 
ment or  by  reason  of  any  Intimidation  or 
threat  (People  v.  MiUer,  135  CaL  69,  67  Pac. 
12) ;  or,  as  the  proposition  is  elsewhere  ex- 
pressed, a  confession,  to  be  admissible  as 
proof  against  the  accused,  must  not* have 
been  "extracted  by  any  sort  of  threats  or 
violence^  nor  obtained  by  any  direct  or  im- 
plied promises,  however  sll^t,  nor  by  the 
exertion  of  any  improper  inflnmcer*  (8  Bus- 
sell  on  Crimes  [dth  Bd.]  478). 

[4]  But,  as  Is  said  In  the  ease  of  the  Peo* 
pie  V.  Slemsen,  1S3  Clal.  887,  S94,  85  Pac  863, 
866: 

"Whether  a  oonfesslon  Is  free  and  volnatary 
is  a  preliminary  aaestkm  addressed  to  the  triu 
court  and  to  be  determined  by  it  (People  v.  Mil- 
ler, 135  Cal.  69  [67  Pac.  12]),  and  a  considerable 
measure  of  discretion  must  be  allowed  tibat 
court  in  determining  it." 

See,  also,  Hopt  v.  Utah.  110  U.  &  S74.  S83, 
4  Sup.  Gt  202,  28      Ed.  262.  • 

In  the  case  at  bar  there  is  an  entire  ab- 
sence of  evidence  showing  threats  or  prom- 
ises, either  direct  or  Implied,  or  the  exertion 
of  any  improi)er  Influence  or  the  employm^t 
of  any  Improper  means  to  secure  a  state- 
ment from  the  accused.  Indeed,  the  circum- 
stances under  which  the  confession  was  made 
in  this  case  do  not,  in  our  Judgment,  go  as 
far  in  Impeachment  of  the  confession  as  evi- 
dence against  the  accused  as  those  under 
which  a  confession  was  obtained  from  the 
defendant  In  the  case  of  the  People  v.  Slenv 
sen,  supra.  In  that  case  the  accused  was 
told  by  the  police  officers,  previously  to  his 
confession,  that  they  had  obtained  a  confes- 
sion from  one  Dabner  that  the  latter  and 
Slemsen  had  committed  the  crime  of  'mur- 
der, for  which  they  were-then  under  arrest 
and  in  the  custody  of  the  police.  The  con- 
fession of  Dabuer  had  been  reduced  to  writ- 
ing, and,  in  the  presence  of  Dabner  and  cer- 
tain police  officers,  was,  before  Siemsen  con- 
fessed, read  to  him,  and  after  It  was  so  read 
Dabner  remarked  to  the  former,  referring  to 
his  said  confession,  "Jack,  you  know  It  is 
true,"  and  this  was  held  to  be  a  voluntary 
confession. 

[6, 1]  But  it  appears  that  after  this  con- 
fession of  guilt  to  the  sheriff  the  defendant 
was  present  at  the  inquest  held  by  the  cor- 
oner to  Inquire  into  and  determine  the  cause 
of  the  death  of  Rich,  and  that  be  himself 
stated  to  the  coroner  and  the  Jury  that  be  bad 
shot  and  killed  the  deceased.  It  was  not 
shown  that  the  accused  was  asked  to  testi- 
fy at  the  Inquest,  nor  was  it  shown  that  his 
statement  before  that  tribunal  was  either 
the  direct  or  Indirect  result  of  anything  pre- 
viously said  to  him  by  the  sheriff.  In  any 
event,  he  was  not,  as  a  matter  of  law,  com- 
pelled to  testify  at  the  inquest,  and.  in  the 
absence  of  a  showing  to  the  contrary,  it 
must  be  presumed  that  he  voluntarily  aih 
peered  before  the  coroner,  and  freely  and 
withont  In  any  sense  being  coerced  so  to  do 
admitted  that  It  was  he  who  fired  the  shot 
that  UUed  the  deceased.   It  XoUows.  thal^ 
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even  if  fb^  Iscilinlnatory  atatement  nude  tty-i 
tbe  aocaaed  to  the  dmifl  was.  In  trntb,  in- 1 
▼oluntary,  the  defendant,  baving  blmself 
TolnntaiUr  made  tbe  aame  atatement  tiefore 
tbe  coroner,  cannot  now  claim  that  he  was 
prejndlced  by  tbe  ruling  admitting  evidence 
of  Ua  confenlon  to  the  aherlfl,  asBoming 
(but  denying)  that  said  mling  constituted 
error. 

£7]  The  next  ohjectkm  to  tlw  record  le  ba»-' 
ed  on  an  oral  Instroction  ^ven  by  the  court 
to  the  Jury.  Tbe  instruction  was-giyen  aft- 
er the  Jury  had  retired  for  deliberation  up- 
on the  case,  and  were,  by  their  own  request, 
bron^it  Into  cowt  for  forther  Informatltm 
upon  the  law  bearing  upon  extrajudicial  ad- 
miaalona.  The  eonrt  then  addressed  the  jury 
as  foUowa: 

"When  the  eoort  admitted  the  evidence  in  it 
did  BO  00  the  sronnd  tliat,  if  it  were  true,  why 
the  confession  was  voluntary.  If  the  evidence  is 
tme,  the  question  for  yoa  to  determine  is  whetb- 
ar  or  not  you  believe  beyond  any  Questton  that 
the  evidmce  is  true.  The  court  decided  that,  if 
the  evidence  is  true,  tbe  confeasioo  is  volonta* 

S^  If  you  argue  [agree?]  upon  what  Mr. 
ymee  [the  sheriff]  testified  to,  and  then  If  yon 
agree  it  is  true,  why  the  court  decided  that  the 
confessiOD  1b  voluntary." 

The  foregoing  langoa^  appears,  on  flrat 
blush,  to  be  ctnifaalng  and  inconsistent  In  it- 
atitf  and  won  a  mere  casual  reading  of  It 
there  would  be  considerable  difficulty  In  de- 
termining pvedsely  what  the  judge  by  it  in- 
tended to  say.  In  one  soitence  the  instmo- 
tkm  appean  to  have  told  tbe  jury  that  the 
coufeseim  was  admitted  because  tbe  court 
bad  found  it  to  be  true,  which  Is,  of  course, 
not  the  correct  view,  tor  the  instruction,  so 
understood,  would  involye  a  plain  trespass 
by  the  .court  upon  tlie  domain  of  fact.  In 
another  sentence  tbe  Instruction  stated  that 
tt  was  with  the  Jury  to  determine  whether 
the  confession  was  or  was  not  true,  which 
statemmt  obviously  involves  the  correct 
view  of  tha  law.  But  a  carefnl  analysis  of 
the  language  (tf  the  Instruction  has  brought 
OS  to  the  condnslon  that  what  the  Judge  In- 
tended to  say  was  that,  when  the  court  ad- 
mitted the  confession.  It  did  so  because  the 
evidence  disclosing  the  circumstances  under 
whidi  It  was  made  was  true,  and  thus  the 
confession  abown  to  have  been  voluntarily 
mad^  but  that  it  was  for  the  Jury  to-  deter- 
mine whether  the  confession  itself  was  made, 
and,  if  80,  whether  it  involved  the  truth. 
The  in8tnictl<ni,  so  interpreted,  la  legally  un- 
objecttoiuble.  It  can  easily  be  understood, 
however,  how  the  jury  could,  from  the  rath- 
er inapt  phraseology  of  the  instruction,  have 
obtained  the  impression  that  a  flndliig  by 
the  court  that  the  confession  was  tme  was  a 
necessary  1^1  prerequisite  to  the  admissi- 
bility of  evidence  of  the  confession,  and  the 
effect  of  such  an  impression  would  unques- 
tionably be  greatly  to  prejudice  the  substen- 
ttal  ri^te  of  the  accused  at  the  trial,  and 
would,  under  ordinary  circumstances,  constl- 
tote  a  sufficient  legal  reason  for  a  reversal 
of  the  case.  Bnt,  assumlog  that  the  Jury  re- 
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celved  from  the  Instmctlfm  the  impression 
suggested,  still  .we  think  the  cause  should 
not  be  reversed  Uier^r  in  view  of  the  pro- 
vlshms  of  section  of  artide  6  of  the  Con- 
stitution, whldi,  we  think,  should,  under  the 
circumstances  of  the  cas^  be  applied  here, 
and  80  rescue  it  from  the  fate  to  whldi  it 
mitfit  be  carri^  by  said  Instructifm  bnt  for 
that  comparatively  new  amendment  to  our 
organic  law. 

The  defendant  was  charged  with  the  alms 
of  murder,  and  the  dreams tances  proved 
against  him,  independent  of  his  confeasion, 
were.  In  our  opinion,  saffident  to  support 
these  findings  the  jury  had  they  so  found: 
niat  Ihe  d^sndant  and  the  deceased  bad  a 
quarrel  ahd  used  violent  language  toward 
eadi  other  In  Bosie  Judd'a  tent;  that  the 
defendant  left  said  tmt  before  any  of  the 
ot^rs  preset  ther^  departed  therefrom; 
that  the  defendant  immediately  went  to  his 
tent  or  camp,-  procured  his  rifle,  and  retnro- 
ed  to  within  a  short  distance  from  tbe  Judd 
tent  and  there  wtited  for  the  appearance  of 
the  deceased ;  that,  when  the  latter  emerged 
from  the  teat  into  the  daAness,  the  defend- 
anl/flned  at  and  Inflicted  upon  the  deceased  a 
wound  from  the  effect  of  which  he  died; 
that  the  defendant  hastily  fled  from  the 
scene  of  the  shooting  and  returned  to  his 
own  camp.  These  circumstances  are  borne 
out  by  the  testimony  of  the  witnesses,  one  oi 
whom  testified  that  Bums  stood  a  few  feet 
back  of  Bell  and  Switser  when  the  shot  was 
fired,  and  that  he  was  heard  to  say,  instant- 
ly before  the  shot  was  fired,  "Cosm  on,  you 
8  n  of  a  b  ^h,"  and  by  the  farther  sig- 
nificant Mrcumstance  that  his  hat,  which  be 
was  wearing  when  in  the  tent  of  Bosle  Judd, 
vras  found  after  the  shooting  near  the  qwt 
where  lay  the  dead  body  of  the  deceased. 

Thus  tbe  Jury  might  have  Justly  found  the 
defendant  gull^  of  murder  of  the  first  de- 
gree ;  or,  to  state  the  proposition  differently, 
a  verdlot  of  conviction  of  murder  of  the  first 
degree,  predicated  alone  and  indepoidetttly 
of  -the  confession  upon  the  drcumatances 
above  detailed,  would  not  be  set  aside  on 
appeal  <m  the  ground  of  tbe  Insnfflciency  of 
the  evidence  to  support  such  verdict,  for 
from  those  drcumstancea  the  Inference  is 
VF^-nl^  lrresistible>  that  the  accused  had 
made  up  his  mind  to  destroy  the  life  of  the 
deceased  before  he  left  the  Judd  tent,  that 
he  went  to  hla  oWn  camp  to  procure  his  rifle 
for  that  purpose,  and  that  he  returned  and 
lay  in  wait  for  the  deceased  for  the  purpose 
of  executing  bis  previously  conceived  intent 
to  slay  him. 

Under  this  view  of  the  case,  so  well  jus- 
tified by  the  record,  the  defendant  was  fortu- 
nate, indeed,  that  his  very  able  counsel  were 
successful  in  saving  him  from  the  extreme 
penalty  of  the  law,  and  under  this  view, 
having  given  the  entire  cause.  Including  the 
evidence,  a  painstaking  examination,  we  can- 
not JttsUy  conclude,  even  If  the  instruction 
bad  the  effect  of  conveying  to  the  Jury  the 
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impression  Gat  tbe  conrt  was,  before  admit- 
ting evidence  of  the  confession,  reqolred  to 
and  did  decide  that  tbe  confession  was  trne, 
that  the  Instruction  so  understood  "has  re- 
sulted in  a  miscarriage  ot  Jasttce."  Section 
4H>  B.H.  6,  Const.,  anpra. 

[I,  •]  next  pnvosltlon  iqwn  wblch  a 
claim  of  rerersal  Is  based  sows  ont  of  an 
Instruction  whlcb  declared  It  to  be  tbe  dnty 
of  ttie  defendant  to  bare  avoided  tbe  killing 
of  the  deceased  if  be  could  bave  done  so  wltb 
perfect  safety  to  blmself  or  bis  person.  It 
la  said  that  sodb  an  Instmctlon  was  con- 
demned and  constituted  the  ground  upon 
which  a  rev^taal  was  ordered  In  the  case  of 
tbe  People  t.  Maugbs,  149  Cal.  253,  209,  86 
Paa  IST. '  TtM  two  Instmcttons  are  not  prch 
daely  aUkCr  although,  perhaps,  It  might  vlth 
some  reaaon  be  said  that  by  the  Instruction 
oomplalDed  of  here  tbe  same  doctrine  was 
Intended  to  be  announced  as  was  declared  In 
tbe  Maugbs  Case  and  which  was  held  to  be 
so  far  from  the  correct  rule  as  to  demand  a 
reversal  of  that  case.  The  instruction  In 
that  case,  in  effect,  dedared  It  to  be  tbe  dnty 
of  one  accused  of  slaying  another  and  ^o 
relies  upcoi  the  idea  of  sdf-defense  to  use, 
while  under  attack,  all  reasonable  means 
irttbin  his  power,  consistent  with  his  safety, 
"to  avoid  tbe  danger  and  avert  the  necessity 
fbr  the  kUlhig."  In  otlier  words,  the  Jury 
were  thus  told  that  It  was  the- duty  of  the 
defendant^  although  under  attat^,  to  flee, 
rather  than  to  take  tbe  life  of  bis  assailant, 
if  he  could  do  so  consistently  with  his  own 
safety  or  wltbout  injury  to  bis  own  person. 
Tbe  Instruction  -  In  this  case  says  nothing 
about  bdng  under  attack,  but  simply  stated 
that  if  the  defendant,  with  perfect  safety  to 
himself,  could  bave  avoided  killing  tbe  de- 
ceased, it  was  his  dnty  to  liave  done  so. 
However,  even  If  It  may  be  true  that  tbe  dis- 
tinction between  the  Inst  ructions  Is  meta- 
physical, rather  than  substantial,  and  that 
the  instruction  In  tbls  case  substantially 
stotes  tbe  Identical  doctrine  declared  in  tbe 
instruction  in  the  Hau^  Case  (wbl(A  doc- 
trine is  not  recognised  by  tbe  criminal  Juris- 
prudence of  this  state),  atUl  it  Is  quite  mani- 
fest that  the  defendant  here  suffered  no 
prejudice  from  it  Tbe  defendant  Mmselt  as 
seen,  did  not  become  a  witness  in  his  own 
behalf,  and  the  pertinency  of  the  instruction, 
If,  Indeed,  It  had  any  at  all  to  the  case,  arose 
entlr^  by  reasim  of  tbe  testimony  of  the 
witnc^ves  tliat  testifled  that  the  debased, 
on  leaving  tbe  inside  of  the  Jodd  toit,  seized 
a  bop  pole  from  tbe  ground,  and,  with  a 
threat,  started  toward  the  spot  where  Bell 
and  Swltser  were  standing,  and  near  and 
back  of  wbidi  one  of  tbe  witnesses  declared 
that  he  saw  tbe  defendant  at  tbe  same 
time,  althou^  Bell  and  Swltser  testified 
that,  on  account  of  tbe  darkness  of  the  nli^t, 
they  were  unable  to  see  blm.    Apart  from 
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this  testimony,  there  was  no  ground  for  the 
theory  that  the  defendant,  in  kUltng  the  de- 
ceased, was  moved  by^the  necessities  of  self- 
prescarathm.  But,  If  tbe  defendant  was  re- 
sponsible fer  the  death  of  tbe  deceased  (and, 
as  shown,  the  droumstances  clearly  indicate 
that  he  did  tbe  killing),  there  is  no  element 
of  self-defense  in  the  cas&  The  defendant, 
as  seen,  after  quarreUng  with  Mdi,  1^  the 
teat,  in  wtalcfa  tbe  quarrel  occurred,  procured 
bis  rifle,  and  unnecessarily  returned  to  a 
point  near  the  Judd  tesA,  where  he  was,  ob- 
'rtously,  more  likely  to  meet  the  deceased 
tiian  if  he  had  remained  at  hla  own  camn 
where,  undoubtedly,  he  bad  gone  tiom  tbe 
Judd  tent  tor  the  express  pmpoao  of  securlnt 
the  weapon  with  whldii  the  life  of  the  de- 
ceased was  dratroyed.  And  at  the  time  (tf 
the  shooting  there  was  no  actual  combat  be- 
tween the  two  metL  In  truth,  accepting  th6 
dreum^tances  of  this  case  as  true,  the  de- 
fendant; in  the  place  of  attempting  to  avoid 
further  trouble  with  Rich  after  the  cessation 
of  ttidr  altercation  in  the  Judd  tent,  need- 
lessly and  purposely  put  himself  in  the  way 
of  a  renewal  thereo!^  and  thua  It  is  plainly 
manifest  that,  as  a  matter  of  law,  there  was 
no  ground  upon  which  he  could  justly  in- 
voke tbe  plea  of  self-defense. 

We  therefore  comlnde  that,  even  Qiou^ 
an  instruction  on  self-defense  might  have 
been  tedmteally  pertinent  to  the  case  (and 
It  could  have  been  only  technically  appUc^ 
ble,  if  at  all),  tbe  alleged  inaccuracy  of  tbft 
Instruction  here  complained  of  In  the  state^ 
ment  of  the  .ri^te  of  a  person  assaulted, 
when  an  attack  is  on,  was  Innocuous  under 
the  drcumstances  of  this  case. 

[11,11]  The  next  and  last  assignment  la 
directed  againat  instruction  No.  16,  wherelv 
the  Jury  were  charged  that  the  plea  of  self- 
defense  'is  iK»t  available  to  a  defntdant  whe 
has  sought  a  quarrel  wtt3i  a  design  to  force 
a  deadly  issue,  and  thus  by  bis  own  wrong- 
ful acts  create  a  real  or  apparent  necessity 
for  killing  bis  adversary.  The  Instruction 
contains  a  correct  abstract  statement  of  the 
law,  bat  it  la  dalmed  that  there  was  no 
evidence  presented  or  any  issue  of  feet  d» 
veloped  by  tbe  evidoice  to  whidi  it  was  aff- 
pUcablei  But  there  la,  as  wUl  be  perceived 
ficom  the  statement  of  the  fecta  herdn  pre- 
sented, some  evidoice  to  which  the  instmc- 
tlon may  be  said  te  be  pertinent  There  was 
no  error  in  giving  the  Instruction,  and  cer^ 
talnly  no  prejudice  Inflicted  upon  the  defmd'- 
ant  by  glvii^  1^  even  if  it  was  strictly 
aptdlcable. 

Thbre  are  no  other  points  than  those  wlildi 
we  have  already  considered  and  disposed  ot, 
and,  for  Uie  reasons  herein  stated,  tbe  Jndff- 
ment  and  the  order  appealed  from  are  af- 
firmed. 

We  concur:  CHIPHAN,  P.  J. ;  BDBNBTT,  1; 
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STAFFORD  v.  BAINBT.  ■  (Olr.  1828.) 
^District  Court  ol  Appeal.  •  Third  DiBtrfct, 
-  Califoifnia.-  April  23,  1915.) 

1.  Bboekbb  tf^»86— GouPBnaATioH  — SuitI' 

CIENCX  OF  EVlb^NCB. 

In  an  action  for  a  broker'e  commission  on 
the  a^ie  of  real  estate,  evidence  held  to  support 
the  court'is-  finding  that  the  broker  did  not  pro- 
cure the  purchaser. 

LBd.  Kotfe— For  othar  casefc  Me  .Broken, 
Cent  Dig.  U  116-120;  DecTDig.  «=986J 

2.  Bboksbs  43»85— Coupxhsatiok— Adkuhx- 

.  BILTET  OF  E^rlDEnCE. 

In  an  acti(Hi '  for  a  broker's  commission, 
Where  the  broker  bad  no  exclusive  contract, 
but  relied'  for-recovery  on  the  claim  that  he  pro- 
cared  the  purchaser,  letters  exchanged  between 
the  owner  and  the  purchaser  are  admiasible  to 
show  that  the  owner  himself  isoeiiied' the  pur- 
chaser. 

'  [£d.  Note.-^r  other  cas^  -ne  Brokers, 
Cent.  Dig.  li  106-llS;  Deo.  Dis.  «»85.] 

Appeal  from  l$uperlor  Conr^  SlsklTon 
County ;  James  F.  Lodge,  Judgo. 

Action  by  John  I:  Stafford  against  Robert 
Ralney.  Judgment  for  the  defendant,  and 
plaintiff  aroeala  Affirmed. 
'  B.  K.  0>lller  and  John  I.  Stafford,  both  of 
Treka,  for  lippellant.  Taylor  &  Tebbe^  of 
Yreka,  for  nsptmAeat 

■  CHIPUAN^  P.  J.  OOils  Is  an  actfcm  to  te- 
cdrer  a  commission  for  the  sale  of  real  prop- 
erty. The  basis  of  plaintiff's  claim  la  the 
fbllowlng '  letter'  written  to  tilalntlff  by  de- 
fendant: 

"Seiad  Valley,  Calif.  Feb.  27,  1914. 
'  "Mr.  J.  I.  Stafford,  Dear  Sir:  I  hare  got  316 
acres  of  land  about  125  acres  In  cultivation  and 
about  80  more  ^cres  can  be  put  in  cultiTatiiw. 
Balance  Is  rough  and  covered  with  timber  there 
la 'a  mlUlbn  or  more  of  timber  on  the  ranch 
good  water  right  no  debt  Frlce  99,500  will 
my  the  customary  five  per  cent  .£oc  a  buyer. 
Will  give  you  Sixty  days  time. 

"Robt  Balney." 
'  In  his  brief  plalnUff  says: 
"The  only  question  In  diis  case  Is,  Did  plain- 
tiff 'find  a  purchaser  within  60  di^a'?  If  so,  be 
is  entitled  to  his  commission." 

It  Is  admitted  that  defendant  sold  his 
ranch  to  one  F.  EL  Stewart  for  $9,000  before 
Che  expiration  of  60  days  after  February  27, 
and  idalntUF  claims  that  he  found  this 
pordiaser  and  introduced  blm  to  Stewart 
and  was  Instmmental  In  effecting  the  sale. 

Upon  the  evidence  adduced  the  court,  sit 
ting  wlthont.a  Jury,  made  Uie  following  find- 
ings of  fact  and  omcliudons  of  law: 

"(1)  That  defendant  did  not,  on  the  27th  day 
of  February,  1014j  or  at  any  other  time,  em- 
ploy plaintm  as  his'  agent  to  find  a  buyer '  for 
defendant's  land  known  a«  the  'Rainey  ranch, 
^cept  to  write  a  letter  to  plaintiff,  giving  plaid- 
tiff  the  right  to  sell  said  lands  for  the  sum  of 
^,500,  where  in  said  letter  defendant  promises, 
in  event  of  sale,  to  pay  plaintiff  a  6  per  cent 
commission. 

'  "(2)  That  plaintiff  nerer  did  produce  or  find 
a  buyer  for  defendant's  said  land,  and  was  not 
in  any  way  instrumental  in  selling  the  same. 

"(3)  That  said  Rainey  ranch,  together  with 
esrtalD  p«Bonal  property,  was  sold  by  defend- 


ant himselfy  and  by  reason  of  an  agreement  the 
defendant  had  with  one  F.  Stewart,  such 
agreement  being  made  before  plaintiff  bad  been 
given  any  authority  to  sell  said  Haiuey  railch. 

*'\4)  That  plaintiff  never  did  produce  a  pur- 
chaser, who  was  ready,  or  able,  or  ivilUnf;,  to 
purchase,  said  Kainey  ranch  upon  tha  terms 
given  plaintiff  to  sell  the  same,  nor  did  plain- 
tiff furnish  any  purchaser  whatever  within  the 
60  days  given  him  to  find  a  purdhas^,  nor  at 
any  other  time. 

"As  condusions  of  law  from  tbe  foregoing 
facta,  the  court  holds  that  plaintiff  is  not  en- 
titled to  any  commission  from  defendant,  nor 
has  plaintiff  been  damaged  la  any  aum  or 
amount  whatever  by  any  acta  of  defendant." 

According  Judgment  passed  for  defend- 
ant 

[1]  The  essential  feature  of  these  findings, 
namely,  that  plaintiff  did  not  "produce  or 
find  a  buyer  for  defeAidant'a  said  land  and 
was  not  instnuuental  in  selling  the  same,"  is 
challenged  by  plaintiff  as  unsupported  by  the 
evidence,  and  raises  the  rtngle  question  of 
fact  above  stated  by  appellant 
Stewart  tbe  purchaser,  testtfied: 
1ba.t  he  learned  of  the  Rainey  ranch,  and 
that  its  owner  would  sell  .it  through  persons 
other  than  and  not  through  plaintiff,  and,  on 
February  18^  1914,  he  wrote  Rainey  that  he. 
had  been  so  informed,  inviting  reply,  giving  de- 
scription of  the  jMOperty,  price  and  terms  of 
sale.  Rainey  repned  on  February  21st  and,  on 
February  26th,  Stewart  wrote  him;.,  "I  will 
come  down  and  look  at  your  place.  "We  wUI 
probably  not  get  away  from  hfere  [Treka]  for 
several  days  and  will  call  you  up  when  we 
start.^' He  .testified :  that  plaintiff  did  not  tell 
him  he  had  the  place  for  sale.  "Q.  Did  Mr. 
Stafford  have  one  single  thing  to  do  with 
bringing  you  together  with  iSx.  Rainey  in  mak- 
ing the  sale?  A.  No,  sir*  nothing  in  «he 
world."  It  -appeared-  viat  Stewart  left-  Yreka 
to  so  to  the  Kainey  ranc^  on  February  27th: 
Before  going  he  applied  to  plaintiff  fOr  a  blank 
option,  ifhicb  was  given  him  by  plaintiff,  and 
plainCitf  volunteered  to  give  him  a  letter  of 
introduction  to  Rainey,  whom  Stewart  had 
never  met  On  that  day,  or  the  day  before, 
plaintiff  telephoned  Rainey,  soliciting  an  an- 
swer to  his  former  letter  concerning  the  t»ms 
on  which  he  would -sell  his  ranch,  and  It  was 
in  response  to  this  request  that  Kainey  wrote 
the  letter  of  February  27tht  rdied  upon  by 
plaintiff  in  the  action. 

Rainey  testified: 

That  his  correspondence  with '  Stewart  was 
before  talking  with  plaintiff  over  the  phone, 
and  twfore  he  had  received  any  letter  from 
plaintiff  stating  that  he  bad  a  possible  pur- 
chaser.- "Q.  As  I  understand  you,  Mr.  Stewart 
never  was  mentioned  to  you  by  Mr.  Stafford 
over  the  phone?  A.  Never.  Q.  And  you  had 
nb  idea  that  the  man  he  talked  about  sending 
down  was  the  man  whom  you  bad  written  to? 
A.  I  didn't  have  any  idea.  Q.  So  you  had  no 
chance  to  tell  Mr.  Stafford  that  the  man  he 
was  talking  about  was  the  very  man  you  had 
written  to  yourself  about  the  farm ;  you  did 
not  have  any  chance  to  do  that?  A.  I  didn't 
have  any  diance ;  no.  Q.  You  didn't  suspect 
that  Stewart  was  the  man  Stafford  was  talking 
about?   A.  I  did  not" 

Without  stating  the  evidence  further,  we 
think  there  was  sufficient  to  Justify  the  find- 
ings of  the  court  There  Is  some  conflict  be- 
tween tbe  testimony  given  by  Stewart  and 
Rainey  and  that  given  by  plaintiff  as  a  wit- 
ness In  his  own  behalf,  but  it  was  for  the  trl* 
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al  court  to  detenntne.  In  Tlew  of  all  the  facts 
and  clrcnmstaDces  shown,  whether  plaintift 
had  procared  Stewart  as  a  purchaser  for 
defendant's  ranch.  Where  there  Is  sufficient 
substantial  evidence  suppoiting  the  flndlngs, 
we  have  no  concern  wttii  conflicting  testi- 
mony of  witnesses. 

[2]  Ai^ellant  claims  error  In  OTerruIfng 
his  objection  to  the  letters  written  by  Stew- 
art and  Ralney  to  each  other,  on  the  ground 
that  they  were  hearsay  and  not  binding  on 
plaintiff,  who  had  no  knowledge  of  them.  It 
was  competent  for  defendant  to  show  by  this 
or  other  proper  means  that  he  had  himself, 
unaided  by  plaintiff,  procured  the  purchaser. 
In  Orane  v.  HcOormick,  92  Cal.  176,  28  Pac. 
222,  cited  by  appellant,  the  contract  provid- 
ed that  the  commission  should  be  paid  if  the 
owner  should '  withdraw  the  prc^erty  from 
sale  or  effect  a  sale  In  any  way  during  the 
year.  This  is  not  the  case  here.  Plaintiff 
was  not  given  the  exclusive  right  to  sell  the 
land,  and  be  does  not  base  his  claim,  on  sach 
right.  He  claims  only  that  he  procured  Stew- 
art as  a  purchaser.  Falling  to  establish  this 
claim,  be  failed  to  maintain  his  action,  for 
he  makes  no  pretense  of  having  procured  any 
other  purchaser,  or  having  tried  to  do  so. 
No  otiier  alleged  errors  of  law  seem  to  caU 
for  notice. 

The  Judgment  la  affirmed. 

We  concur:  HABT,  T. ;  BUBNHlTTt  J. 


FIRST  NAT.  BANK  OF  PHIIiliXPSBTTRG, 
KAN.,  v.  CLARK'S  ESTATE.   (No.  8087.1 

(Supreme  Court  of  dorado.    June  7,  19U.) 

1.  STiPUunons  4e=»14  —  Evxdknob  —  Coif- 

STBUCnON  AND  OPERATION. 

On  a  claim  ualnst  an  estate  founded  upon 
a  note  signed  by  decedent  as  surety,  where  the 

EartleB  stipulated  that  the  judgmmt  in  the 
ankraptcy  proceeding  asalnat  the  principal 
should  be  received  in  evidence,  and  that  facts 
agreed  upon  could  be  explained  or  extended 
by  other  testimony  not  contradictory  to  those 
scLpuUted,  testimony  to  establish  what  facts  and 
issues  were  determined  in  the  bankruptcy  pro- 
ceeding, adjudging  the  chattel  mortgage  securing 
the  note  to  be  invalid,  was  admissible  to  ex- 
plain tbe  effect  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  {{  24-37;  Dea  Dig.  «=>14.] 

2.  JunovENT  ^9S1— EnDiHca  as  to  Mat- 
TKBS  Dkcidkd  — FiRDinos  — Statbicbht  or 

Cabb  and  Opinion. 

To  explain  a  judgment,  tbe  findings  of  fact, 
statement  of  the  case,  and  tbe  opinion  of  tbe 
court  are  competent,  and  the  Jadnnent  if  reelt* 
ing  Oie  precise  grounds  apon  wbicb  it  waa  based, 
is  to  such  extent  proof  of  such  facts. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  »  1808-1812;  Dee.  Dig.  «s»951.] 

S.  PbINOIPAL  and  StJBBTT  ^=^7  —  SUBBTT'S 
OBLIOATION— iLLBOALirr. 

A  surety's  agreement  is  not  binding,  where 
the  transaction  between  the  primary  parties  out 
of  which  it  arose  is  affected  by  positive  illegali- 
ties of  which  he  is  ignorant,  such  as  that  the 
note  was  given  to  obtain  a  preference  for  the 


principal's  unsecured  Indebtedness,  Inhibited  by 
the  bankruptcy  act 

lEd.  Note.— For  other  eaacM,  see  Principal  and 
Snrety.  Cent  Dig.  U  8-12,  14,  16,  1^  Dee. 

4.  Pbincipaz.  and  SiTBBTr  ^»1SI^— Smnr's 
Obligation  —  PaBBDVPnoN  —  Knowuedob 
OF  iLLEOALrrr. 

A  surety  on  a  note  executed  by  a  partner 
who  had  purchased  tbe  interest  of  his  former 
partner  in  payment  of  the  firm's  debts  to  a 
bank,  not  shown  to  have  known  that  tbe  prin- 
cipal was  Insolvent  or  that  an  ill^al  preference 
was  the  object  of  the  transacdon,  would  be  pre- 
sumed to  have  acted  cm  the  belief  that  tbe  tmns- 
action  was  one  occurring  in  tbe  usual  course  of 
business,  subjecting  him  only  to  the  ordinary 
risk  attending  it,  and  tbe  bank  most  be  pre- 
sumed to  have  known  that  such  was  his  under- 
standhig  and  that  he  acted  on  that  belief  unless 
he  was  informed  of  the  dicumstances  increas- 
ing the  risk. 

[Ed.  Not&— For  other  cases,  see  Prindpal  and 
Surety,  Cent  Dig.  H  428-436;  Dae.  IHg.  «a» 
159.1 

6.  PBINOIPAL  AMD    SUBBTT  ^»42-SUBBTT*8 

OBLioATion— Fbaud. 

Where  a  note  signed  by  decedent  was  not 
of  the  ctiaracter  supposed,  so  that  his  risk  was 
materially  Increased  above  what  he  bad  expected 
it  to  be,  the  failure  of  the  bank  payee  to  advise 
him  of  the  facts  relating  to  the  transaction,  with 
knowledge  of  which  he  would  not  have  mgned 
as  surety,  was  a  fraud  releasing  him  from  his 
obligation  upon  the  note,  because  he  was  there- 
by misled  regarding  the  risk  he  assumed. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Snret7,  Cent.  Dig.  IS  86-90;  Dec  Dig.  4=> 
42.] 

Error  to  El  Paso  County  Court;  John  B. 
Uttle,  Judge. 

Claim  by  the  First  National  Bank  of  PhU- 
Upsburg,  Kan.,  against  the  Estate  of  JamsB 
M.  Clark,  deceased.  Claim  disallowed,  and 
claimant  brings  emot.  Affirmed. 

Plaintiff  In  error  filed  a  claim  againat  the 
estate  of  Clark,  deceased,  which  was  found- 
ed upon  a  note  in  the  sum  of  $3,000,  s^ed 
by  Clark,  as  «urety.  Tbe  parties  stipulated 
the  following  facts:  Plaintiff  In  error  la  a 
banking  corporation  engaged  in  the  business 
of  banking  at  PhUllpsburg,  Kan.,  and  baa 
been  since  1890;  that  James  &  Co.  owned  a 
dmg  store  In  PhUllpsburg,  and  on  August 
21,  1907,  were  Indebted  to  the  bank  in  tbe 
sum  of  $6,650;  that  Nelson  was  a  monber  of 
this  firm,  and  arranged  to  buy  his  partner's 
Interest  in  the  drug  store,  which  was  to  be 
accomplished  by  paying  the  firm  debts^  In- 
cluding the  $6,6S0,  and  his  partner  the  sum 
of  ¥9,000 ;  that  cm  that  date  Nelson  executed 
and  delivered  to  the  bank  notes  aggregating 
$15,650,  which  included  the  amount  the  firm 
was  indebted  to  the  bank.  Tbe  notes  so  ex- 
ecuted were  In  sums  and  secured  as  follows: 
$6,000  secured  by  mortgage  on  real  property ; 
$1,250  secured  by  mortgage  on  real  estate; 
$2,400  secured  by  real  estate  mortgage;  two 
notes  for  $3,000  each,  one  of  which  was  sign- 
ed by  Clark  as  surety.  The  two  notes  for 
$3,000  were  secured  by  a  chattel  mortgage  on 
the  stock  In  trade  and  fixture  in  the  drag 
store  of  Nelatm,  executed  contemporaneously 
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with  tbe  Dotefl.  lite  notes  for  f  1,2S0  and  $2,- 
400  were  also  secured  by  this  mortgage.  Tbe 
mortgaged  property  was  of  sufficient  valne 
to  pay  all  ct  tbe  notes,  "me  Chattel  mortgage 
was  not  recorded  until  October  26th,  follow- 
ing tbe  date  of  its  execntlcai.  At  tbe  time 
tbe  bonk  took  the  note  for  93,000  from  Nel- 
son, which  Clark  afterwards  signed,  It  was 
agreed  between  tbe  bank  and  Nelson  that 
Clark  should  sign  it  as  surety.  On  tbe  9th 
day  of  December,  1007,  an  Involuntary  peti- 
tion in  bankruptcy  was  filed  against  Nelson, 
who  was  subsequently  adjudged  a  bankrupt. 
In  these  proceedings  the  mortgages  given  by 
Nelson  to  the  bank  were  declared  illegal 
and  void  and  set  a^de  and  held  for  naught, 
as  appears  by  the  order  of  tbe  referee  in 
bankruptcy,  and  the  judgment  of  tbe  court 
confirming  it  They  also  stipulated  . that  the 
deposition  of  Clark,  taken  in  these  proceed- 
Ings,  could  be  Introduced  in  evidence.  It 
was  Introdnced,  and  it  thereby  appears  he 
stated,  in  substance,  that,  when  Nelson  pre- 
sented the  note  to  him,  he  refused  to  sign  it, 
but,  on .  being  assured  by  Nelson  that  he 
would  not  Lose  anything,  placed  his  name  on 
the  note.  At  this  time  be  was  told  by  Nel- 
son that  the  bank  was  satisfied  with  tbe  se- 
curity, bat  did  not  state  whether  it  was  real 
estate  or  chattels.  A  witness  for  claimant, 
who  was  present  at  this  time,  testified  that 
Nelson  told  Clark  the  note  was  secured  by 
the  chattel  mortgage  meutioned,  which  could 
not  be  recorded,  and  'that  was  the  reason 
the  bank  wanted  additional  security.  The 
parties  further  stipulated  that  tb^  substan- 
tial rights  were  governed  and  controlled  by 
the  laws  of  the  state  of  Kansas,  and  introduc- 
ed statutes  and  decisions  of  tbe  Supreme 
Court  of  that  state,  from  wbidi  It  appears 
that  the  chattel  mortgage  was  invalid  as  to 
tbe  general  creditors  of  tbe  mortgagor. 

Over  tbe  objection  of  the  bank,  the  report 
of  the  r^eree,  hla  findings  of  fact  and  order 
thereon,  and  the  opinion  of  the  court  were 
introduced  In  evidence,  from  which  the  fol- 
lowing a[q;>ears:  That  on  August  21,  1007, 
Nelson  and  his  fina  were  indebted  to  tiie 
bank  in  the  sum  of  $6,500,  which  was  unse- 
cured ;  that  this  indebtedness  was  evidenced 
by  demand  notes,  which  had  been  outstanding 
tor  a  year  or  more ;  that  at  tbis  time  Nelson 
was  Insolvent,  and  had  been  for  a  long  time ; 
that  this  fact  was  known  to  tbe  bank;  that 
the  chattels  mortgaged,  except  some  furni- 
ture and  fixtures,  consisted  of  a  stock  of 
goods  kei^  for  sale  by  Nelson,  and)  after  the 
execution  of  the  mortgage,  he  remained  In  tbe 
possession  of  and  sold  the  merchandise  in  the 
usual  course  of  business,  replenishing  the 
stock  fnxn  time  to  time,  without  rmdering 
an  account  of  tiie  proceeds  to  any  one ;  that 
the  purpose  of  tbe  bank  in  loaning  Nelson  tbe 
additional  sum  of  fO.OOO  and  taking  tbe  mort- 
gages and  notes,  to  which  we  tiave  referred, 
was  to  secure  the  unsecured  notes  ot  James 
ft  Co.  and  Nelson ;  that  tbe  mortgages  given 
oorand  gabstan'tlaUj'  all  of  the  property  of 


Nelson,  and  that  Nelson  executed  them  with 
Intent  to  prefer  the  bank  over  bis  other  cred- 
itors; and  that,  as  these  mortgages  had 
been  taken  within  four  months  preceding  the 
Initiation  of  the  bankruptcy  proceedings 
against  Nelson,  they  were  Invalid  as  an  Il- 
legal preference  under  the  Bankruptcy  Act. 
Tbe  chattel  mortgage  on  the  stock  was  also 
declared  invalid,  because  not  recorded,  and 
for  the  further  reason  that  Nelson  was  per- 
mitted to  remain  In  possession  and  sell  in 
the  usual  course  of  business  without  account- 
ing for  tbe  proceeds. 

The  parties  also  stipulated  that  pertinent 
facts  in  the  case  not  agreed  upon  might  be 
proven  by  either  party,  and  facts  agreed  up- 
on might  be  explained  or  extended  as  to  their 
^ect  by  other  testimony  not  contradictory  to 
tbe  stipulated  fiicts. 

The  claim  of  the  bank  was  disallowed,  and 
it  brings  the  case  here  for  lerlev  on  error. 

n.  Frank  Stinson,  of  PhllUpaburg,  Kan., 
and  R.  L.  Chambers,  of  Colorado  Springs,  for 
plalntlfiF  In  error.  Spurgeon  ft  Cassldy,  of 
Cfdorado  Springs,  Hamilton  &  Hamilton,  and 
Barnwell  S.  Stuart,  of  Denver,  for  defendant 
in  error. 

GABBERT,  0.  X  (after  stating  the  facts 
as  above).  [1]  The  parties  stipulated  that 
the  Judgment  in  the  bankruptcy  proceedings 
should  be  received  in  evidence.  They  also 
stipulated  that  facts  agreed  upon  could  be  ex- 
plained or  extended  In  their  effect  by  other 
testimony  not  contradictory  to  those  stipu- 
lated ;  consequently  evidence  falling  within 
this  stipulation  was  admissible.  The  evident 
purpose  of  Introducing  the  Judgment  was  to 
prove  that  the  chattel  mortage  had  been  de- 
clared invalid.  Under  the  stipulation,  testi- 
mony which  would  establish  what  facts  and 
Issues  were  determined  in  the  proceedings  in 
which  that  Judgment  was  rendered  was 
therefore  admissible,  for  the  reason  that  it 
would  explain  the  effect  of  such  Judgment 

[2]  For  this  purpose  the  findings  of  fact, 
statement  of  tbe  case,  and  tbe  opinion  of 
the  court  were  competent.  Russell  v.  Place, 
W  U.  S.  606,  24  L.  Ed.  214.  1  Freeman  on 
Judgments,  $  273  ;  23  Cyc.  p.  1538 ;  Washing- 
ton Gas  Co.  V.  District  of  Columbia,  161  U. 
S.  316,  16  Sup.  Ct  564,  40  L.  Ed.  712 ;  Hood 
T.  Hood,  110  Mass.  463.  In  other  words,  it 
having  been  stipulated  that  the  Judgment  in 
question  should  be  received  in  evidence,  and 
that  testimony  which  did  not  contradict  that 
agreed  upcm,  but  otended  or  explained  it, 
could  be  Introduced,  It  was  competent  to 
ahowj  In  the  manner  Indicated,  what  tacts 
were  thereby  determined,  and  by  so  doing  the 
situation  is  tbe  same  as  though  tiie  Judg- 
ment Introduced  by  stipulation  of  parties, 
had  recited  the  precise  ground  opon  which  It 
was  based,  and  to  tills  extrait  it  was  proof  cf 
such  tacts. 

[t]  From  the  tacts  there  can  be  no  ques- 
tion but  that  the  purpose  of  Qie  bank  in  loah- 
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Idc  Ndson  the  99,000.  and  taUng  tbe  aecnrl- 
ttefl  it  did.  was  to  obtain  security  for  tlie  un- 
secured Indebtedness  of  James  ft  Co.  and  Xel- 
son.  Nelson  was  tben  instdvent.  and  known 
to  tbe  bank  to  be  in  tbat  flnandal  oondltloo, 
and  tbe  purpose  of  the  bank  was  to  obtahi  a 
preference  over  other  creditors  of  Nelson  for 
an  unsecured  Indebtedness.  This  the  Bank- 
ruptcy Act  Inbibits.  It  Is  not  dalmed  tbat 
Clark  knew  Nelsoa  was  InsolTent,  or  tbat  an 
Ul^al  pr^erence  was  the  <ribject  of  tbe  trans- 
action*  and,  in  tbe  absence  of  testimony  to 
the  contrary,  its  nature  was  sncb  tbat  It  will 
be  presumed  he  did  not  have  sncb  knowledge. 
The  agreement,  of  a  surety  Is  not  binding 
where  the  transaction  between  the  primary 
parties,  out  of  which  tbe  agreement  of  tbe 
surety  arises,  is  contaminated  by  positive  il- 
legalities of  which  he  is  Ignorant  DenlS4Mi 
V.  Gibson,  24  Mich.  187. 

Counsel  for  tbe  bank  urge  tbat  Claik  knew 
tbe  chattel  mortgage  was  not  to  be  recorded, 
and  bence  bad  knowledge  of  its  invalidity  as 
against  general  creditors.  It  is  also  urged 
that,  even  If  it  had  been  recorded,  it  would 
have  been  fraudulent  as  to  such  creditors, 
and  therefbre  Clark  was  not  deprived  of  any 
securi^  to  which  he  could  have  resorted, 
bad  be  discharged  his  obligation.  Tbis  does 
not  furnish  tbe  test. by  which  to  determine 
whether  Clark  was  released.  It  was  the  Il- 
legality of  the  transaction  between  Nelson 
and  the  bank  tbat  reHeased  Clark.  In  the 
circumstances  of  this  case,  any  other  rule 
would  be  unjust 

[4]  In  signing  tbe  note,  It  must  be  presum- 
ed tbat  Clark  acted  on  tbe  belief  that  the 
transaction  between  tbe  bank  and  Nelson 
was  one  occurring  In  the  usual  course  of 
business  of  tbat  description,  which  only  sub- 
jected blm  to  the  ordinary  risk  attending  It 
Tbe  bank  must  be  presumed  to  have  known 
that  such  was  his  understanding,  and  that  be 
acted  on  tbat  belief,  unless  he  was  informed 
there  were  extraordinary  circumstances  which 
Increased  his  risk.  When  Clark  signed  the 
note.  Nelson  was  Insolvent  Tbe  bank  knew 
this  to  be  the  fact  The  object  of  the  bank 
in  making  the  additional  loan  was  to  secure 
an  illegal  preference  by  obtaining  security 
for  unsecured  Indebtedness.  So  tbat  the 
transaction  between  Nelson  and  the  bank 
was  not  one  occurring  In  tbe  usual  course  of 
business,  In  that  for  an  ulterior  and  Illegal 
object  the  bank  made  a  loan  to  an  Insolvent 
debtor,  whom  It  knew  was  In  tbat  financial 
condition.  Clark  was  Ignorant  of  these  con- 
ditions. Tbe  transaction,  upon  Its  face,  ap- 
peared to  be  the  usual  one  of  a  bank  making 
a  loan,  and,  by  becoming  surety  on  the  note, 
be  would  naturally  believe  be  only  assumed 
tbe  ordinary  risk  attending  that  character  of 
transaction  between  the  principal  partlea 

[6]  It  was  not  of  the  character  he  suppos- 
ed, and  hence,  In  tbe  circumstances  at  tbis 
case,  his  risk  was  materially  Increased  above 
what  be  would  expect  it  to  be ;  consequently 


[  tbe  tallnxe  of  tbe  hank  to  adTlse  him  of  the 
I  facts  relating  to  tlw  transaction  was  a  legal 
fraud,  which  released  him  from  his  contract, 
because  he  was  thereby  misled  regarding  the 
risk  be  assnmed  by  slpilngthe  note. 

It  is  also  certabt  tbat,  had  (Sark  been  ad- 
vised of  tbe  nature  of  the  transactfa»  he 
would  not  have  rigned  as  surety,  and  the 
fsllnre  of  the  bank  to  aatfiaint  blm  with 
tbe  facts  relating  to  it  was  a  fraud  vrtiicb 
released  him  from  his  obligation  on  the  not& 
1  Brandt  on  Suretyship  (3d  Ed.)  {  474;  Eld- 
cock  T.  Bishop,  10  E.  G.  L.  270;  -Franklin 
Bank  T.  Cootter,  86- Ue.  179;  Fasanacht  t. 
Emslng  Gagen  Co.,  18  Ind.  App.  80.  46  X.  E. 
45,  47  N.  E.  480.  63  Am.  St  Rep.  322;  Dough- 
ty V.  Savage,  28  Ctmn.  146;  Powers  Dry 
Goods  Co.  V.  Harlln.  68  Minn.  19S,  71  N.  W. 
18,  64  Am.  St  Rep.  460 ;  32  Cyc.  62. 

Tbe  judgment  of  the  county  court  la  af- 
firmed. 
Judgmmt  affirmed. 

HlUi  and  SCOTT,  JJ..  concur. 


GARCIA  T.  PEOPLE.     (No.  TUT.) 
(Supreme  Court  of  Colorado.    June  7,  1015.) 

L  Cbiminai.  Law  ^838  —  N«w  Tbiai.— 

Gboukds. 

On  motion  for  a  anew  trial  In  a  prosecu- 
tion for  murder,  where  the  defense  of  insani- 
ty was  Interposed,  newly  disoovered  evldcnve  as 
to  the  cause  of  the  Insanity  and  as  to  an  in- 
jury received  of  whidi  no  evideoce  had  been  re- 
ceived was  not  cumulative,  and  afforded  ground 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  gee  Criminal 
Law,  Cent  Dig.  H  2306-2315,  2317;  Dec.  Dig. 

«»9:-i8.] 

2.  Ckiuinal  Law  «==»365  —  Evidsncb  —  Res 

Kvidence  tbat  defendant  had  been  ejected 
from  an  hotel,  and  tbat  be  stabbed  tbe  persoo 
who  ejected  him,  was  relevant  as  part  of  tbe 
res  gestffi,  on  trial  for  killing  an  officer  wbo 
attempted  to  arrest  him. 

[Ed.  Note.—For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  |  807 ;  Dec.  Dig.  «»365 J 

3.  CsnnwAL  Law  «=>365  —  Evidenoe  —  Rafl 
Gesta. 

In  a  prosecution  for  murder,  where  deceas- 
ed was  billed  while  trying  to  capture  defend- 
ant, who  was  escaping  after  assaulting  another 
person,  evidence  as  to  the  permanent  results 
of  the  afisault  on  tbe  third  person,  being  no 
part  of  the  res  gestn,  was  iocompetent 

[Ed.  Note.—For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  |  807;  Deo.  Dig.  «=»305.] 

Gabhert,  C.  X.  and  WhiU  and  Garrigves, 

JJ„  dissenting. 

En  Banc.  Error  to  District  Court,  Lari- 
mer County ;  Nell  F.  Graham,  Judge. 

Lauro  Garcia  was  convicted  of  murder  in 
the  first  degree,  and,  from  the  denial  of  a 
motion  toT  a  new  trial,  he  brings  error.  Re- 
versed, and  remanded. 
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H.  L  Garbutt,  of  Ft.  Collins,  for  plaintiff 
In  error.  Ffed  Farrar,  Atty.  Gen.,  and  Clar- 
ence M.  Hawkins,  Asst  Atty.  Gen.,  for  the 
People.  ;  ■. 

Hllj^i.J.  Hie  ]>lalntiff  in  error  Lauro 
Oarda,  hereafter  designated  as  the  "defend- 
anV  was  oonTleted  of  mnrder  in  the  first  de- 
gree. The  jury  fixed  his  penal^  at  death. 
The  deceased,  G.  E.  Brot^man,  was  a  police 
officer  of  the  city  of  Ft  Collins,  and  it 
stands  admitted  that  ttie  shot  fired  by  the  de- 
fendant was  the  cause  of  his  death.  One  of 
the  defensoi  interposed  was  insanity.  The 
motion  for  a  new  trial  sets  forth  newly  dis- 
covered evidence  alleged  not  to  be  cumula- 
tive ot  that  oCTered  along  the  lines  the  de- 
fense had  been  conducted,  but  of  a  separate 
nature,  of  a  distinct  material  fact  nnknown 
to  counsel  at  the  time  of  t^e  trial,  and  which, 
according  to  the  showing  spade  which  Includ- 
ed dll^ence,  could  not  have  been  ascertained 
by  him  at  that  time  upon  account  of  the  al- 
leged mental  condition  of  the  defendant. 

The  record  discloses  that  after  the  defend- 
ant's arrest,  upon  investigation,  it  was  ascer- 
tained that  he  was  without  means  with 
which  to  employ  counsel  or  even  friends,  so 
tax  as  then  known,  to  aid  him  in  this  re' 
qiect;  that  on  Mardi  20th  his  present  coun- 
sel was  appointed  to  represent  him;  that  the 
trial  was  set  for  April  1st  following;  that 
the  Jury  returned  its  verdict  April  5th;  that 
the  defendant  was  an  illiterate '  Mexican ; 
that  all  communications  with  him  hsd  to  be 
through  an  interpreter;  that  upon  account 
of  his  mental  condition  he  could  not,  and  if 
that  is  not  correct,  as  alleged,  then  for  some 
reason  h^  would  not,  give  to  bis  counsel  any 
intelligent  information  concerning  his  past 
life,  people,  etc.,  or  concerning  the  real  facts 
lading  up  tO'ttie  commission  of  the  crime. 
His  testimony  at  the  trial  consisted  of  11- 
It^cal,  irresponsive  rambling  statements, 
which  threw  very  little  light,  if  any,  upon 
the  facts.  The  evidence  to  establish  his  in- 
sanity was,  and  upon  account  of  the  fore- 
going facts  his  counsel  urge,  of  necessity, 
had  to  be,  limited  to  such  as  counsel  was 
ajt»le  to  secure  in  ]l<arlmer- county  concerning 
his  incoherent  conversations,  peculiar  ac- 
tions, disillusions,  etc..  for  a  short  time  pre- 
ceding the  trial,  during  which  period  he  had 
been  in  that  county.  The  people's  evidence 
covered  the  same  line,  but  Included  the  opin- 
ions of  physicians  based  thereon  and  gather- 
ed from  their  conversations  with  him,  etc. 

The  motion  discloses  that,  after  bis  con- 
viction, his  counsel  succeeded  in  ascertaining 
that  some  time  prior  thereto  at  his  former 
home  near  Pascoales,  Mexico,  be  had  been 
thrown  from  a  horse;  that  if  granted  a  new 
trial  he  would  be  able  to  secure  the  attend- 
ance of  witnesses  and  show  this  fact;  that 
upon  account  of  it  he  had  for  more  than  six 
years  suffered  with  violent  attacks  of  in- 
sanity, at  which  times  he  was  not  responsible 
for  his  acts;  that  these  attacks  are  due  to 
the  fracture  ol  hl»  skull  caused  by  this  fall 


from  a  horse.  This  showing  discloses  that 
most  of  the  proposed  witnesses,  who  the  de- 
fendant alleges  he  can  produce  at  a  new  tri- 
al, had  known  him  from  rfiUdhood,  and  that 
in  their  opinions  since  he  had  this  fall  from 
the  horse  he  had  not  been  altogether  mental- 
ly sound;  that  he  had  even  attempted  the 
life  of  members  of  his  own  family;  that  at 
times  he  is  in  his  right  mind,  or  almost  so, 
but  that  generally  he  Is  not ;  that  wlien  in 
his  right  mind,  or  as  nearly  bo  as  he  ever 
gets,  he  feels  very  badly  about  his  actions, 
apologizes,  etc.;  that  the  cause  of  his  insanity 
Is  due  to  his  injuries  received  by  the  fall 
from  a  horse,  etc. 

[1  ]  This  showing  of  these  alleged  facts  was 
in  no  way  contradicted,  but  it  is  claimed 
that,  as  evidence  was  Introduced  at  the  trial 
conceniins  the  defendant's  sanity,  they  are 
but  cnmiriative,  hence  under  the  well-known 
rule  are  not  sufficient.  If  this  proposed  tes- 
timony was  limited  to  the  same  class  and 
line  of  facta  as  those  covered  at  the  trial, 
this  position  would,  of  course,  be  well  taken ; 
but  such  is  not  the  case.  'Tls  true,  the  de- 
fendant's sanity  was  gone  into  and  evidence 
was  ofliered  concerning  his  actions,  etc.,  but 
such  was  not  the  case  as  to  any  cause  for  bis 
alleged  Insanity.  So  far  aa  the  record  dis- 
closes, nothing  was  shown  concerning  any 
cause  for  insanity  or  of  any  allied  accident 
to  the  defendant  which  caused  an  injury  to 
his  skull,  which  It  is  daimed  were  the  causes 
of  his  condition.  Part  of  this  proposed  testi- 
mony referred  to  these  separate  independent 
facts. 

In  Thompson  on  Trials  ^d  Ed.)  vol.  2,  i 
2762,  in  referring  to  the  kind  of  newly  dis- 
covered evidence  which  will  warrant  a  new 
trial,  it  is  said: 

'"liiat  such  evitieDce  will  tend  to  prove  facts, 
which  were  not  directly  in  issue  on  the  forraep 
trial,  or  were  not  then  known  or  - investigated 
by  proof,  or  that  it  will  produce  a  diHerent  re- 
sult at  a  Second  trial." 

These  declarations  are  applicable  here. 
The  material  part  of  this  proposed  testimony 
pertains  to  new  matters  that  had  not  bean 
testified  to,  nor  disputed  by  any  witness  who 
testified  at  the  trial.  While  in  a  sense  they 
were  cumulative  concerning  his  insanity,  they 
were  not  cumulative  to  anyttiing  which  had 
been  testified  to  i>ertalning  to  the  cause  of 
his  insanity,  for  which  reason  It  was  a  new 
matter  to  this  extent,  as  this  question  had 
not  been  gone  into,  it  was  material  to  the 
defense  of  insanity,  and,  if  shown,  it  might 
produce  a  different  result  at  a  second  trial. 
For  these  reasons,  upon  the  showing  made, 
we  think  It  was  prejudicial  error  to  overrule 
the  motion.   This  necessitates  a  reversal. 

[2]  In  view  of  a  new  trial,  we  deem  it  nec- 
essary to  consider  one  other  assignment. 
Tbe  shooting  of  the  officer  occurred  in  the 
evening.  It  appears  that  a  short  time  prior 
ther^  the  defendant  was  in  the  second 
story  of  a  hotel  at  Ft  Collins,  where  be 
once  occupied  a  room;  that  a  Mr.  Kelley. 
ordered  him  therefrom ;  that  a  little  later  be 
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B(ain  returned  to  tbe  eecond  story  of  this 
hotel  and  was,  by  iSi.  Kelley,  In  the  presence 
d  others,  again  ordered  therefrom,  at  which 
time  he  (Eelley)  used  violent  and  abusive  lan- 
guage towards  the  defendant;  that  he  left 
the  building,  and  within  an  hour  or  so  there- 
atter,  whl(^  was  after  ^ark,  stood  in  the 
doorway  of  some  kind  of  a  business  building, 
jrhere  be  could  not  readily  be  seen  by  those 
passing  on  tiiat  side  of  the  street;  that,  when 
Kelley  and  another  man  came  along,  he  step- 
ped out  and  commenced  to  stab  Mr.  Kelley, 
who  ran  a  short  distance  and  fell;  that  the 
defendant  was  following  him;  that  when  Kel* 
ley  fell  the  defendant  turned  end  ran  away 
with  several  bystanders,  and  ultimately  the 
officer  In  pursuit ;  that  he  failed  to  heed  the 
warnings  to  stop  until  another  Mexican  call- 
ed to  him  in  the  Spanish  language  to  stop, 
after  which  be  did  so,  turned  around,  and 
faced  the  officer  with  gun  In  hand ;  that  they 
both  fired,  his  shot  resulting  in  thQ  officer's 
death ;  that  he  again  ran  away  and  escaped 
arrest  until  the  next  day.  It  is  claimed  that 
the  court  erred  in  allowing  the  witness  Kel- 
ley, as  well  as  his  physician,  to  testify  con- 
cerning the  permanent  e£fect  of  the  injuries 
to  Eelley  resulting  from  the  knife  wounds, 
as  well  as  to  the  extent  of  his  suffering  oc- 
casioned thereby,  also  in  allowing  Kelley's 
clothing  and  wounds  to  be  displayed  before 
the  Jury.  The  testimony,  concerning  the 
transaction  at  the  time  and  what  was  done 
by  the  defendant,  was  relevant  as  bearing 
upon  the  cause  for  the  shooting  of  the  offi- 
cer; it  was  properly  admitted  as  a  part  of 
the  res  gestre.  People  v.  Wright,  89  Mich.  70, 
50  N.  W.  792 ;  People  v.  Smith,  106  Cal.  73, 
39  Pac.  40;  Glory  v.  State,  13  Ark.  236;  Peo- 
ple V.  Marble,  38  Mk-h.  117;  Hlckam  v.  Peo- 
ple, 137  lU.  76,  27  N.  E.  88;  WUkerson  v. 
State,  31  Tex.  Or,  R.  86,  19  S.  W.  903;  Peo- 
ple v.  PalUster,  138  N.  T.  601,  33  N.  B.  74L 

[3]  The  testimony  pertalnli^  to  certain 
matters  transpiring  afterwards,  viz.,  the  ulti- 
mate result  of  Mr.  Kelley's  Injuries  as  well 
as  his  subsequent  suffering,  was  not  compe- 
tent. It  was  no  part  of  the  ree  gestie;  it 
could  have  no  bearing  upon  the  case  and 
might  prejudice  the  defendant  in  the  eyes  of 
the  Jury.  He  was  not  being  tried  for  the 
stabbing  of  Mr.  Kell^.  Hence  the  perma- 
nent effect  of  bis  Injuries  ascertained  a  long 
time  thereafter  and  his  suffering  after  the 
homicide  were  no  part  of  the  res  gestae  and 
should  not  have  been  admitted.  Herren  v. 
People,  28  Colo.  23,  62  Pac.  833;  Salas  v. 
People,  61  Colo.  461,  118  Pac.  992,  37  L.  R. 
A.  (N.  S.)  2S2;  Farrls  T.  Peop1«,  129  IlL  621, 
21  N.  E.  821,  4  Lb  R.  A.  582,  16  Am.  St  Rep. 
283. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 
Rerrawd. 

GABBERT,  C.  J.,  and  WHITB  and  GAR- 
RIGL'ES,  JJ.,  dissent 


BOARD  OF  COM'RS  OF  BL  PASO  COUNT! 
T.  SHBLDBN.  Connty  Clerk.    (Nik  8207.) 

(Supreme  Court  of  Odorado^    Jane  7,  IDUJ 

CouimES  «=»69  —  OoHPBNBATxoN  ov  OomT- 

Tt  ClEBK— CONSnTUnOHAL  AND  STATDTO- 

BT  PBOVISIONS— AlfEHnMEirr. 

LawB  1907,  PL  416,  amending  Laws  1903. 
p.  230,  provided  tfiat  for  issuance  of  any  hunting 
or  fishing  license  by  the  count;  clerk  the  fee 
should  be  $1,  one-fourth  to  be  retained  by  him 
for  filing  (he  apfdication,  etc.,  one-fourth  to  be 
paid  into  the  ceneral  fund  of  the  county,  and 
the  remainder  to  tbe  fish  and  game  commisaioD- 
tt,  and  Laws  p.  383,  ameodinK  the  g&me 

and  fish  law,  provided  that,  when  a  license  was 
Issued  by  a  coimty  clerk,  25  cents  thereof  abouM 
be  tor  nla  petsonal  compensation  in  additioiL 
to  his  other  salary  or  compensation,  and  that 
the  remaining  76  cents  be  remitted  to  the  fish 
and  ^me  commissioner.  Const  art.  14,  |  16, 
provided  that  the  aHupensation  of  county  offi- 
cers shoold  be  regulated  acccnding  to  tbe  popu* 
lation  of  the  county  and  tbelr  fees  eetabushed. 
and  that  where  salaries  were  provided,  they 
should  be  payable  only  out  of  tiie  fees  actually 
c<:^ected,  where  fees  were  prescribed,  and  that 
all  fees  above  the  amount  of  such  salary  sbould 
be  paid  into  tbe  county  treasury,  and,  pursaant 
thereto.  Rev.  6t  1908,  S  2573,  enacted  in 
1899,  provided  that  the  connty  clerks  in  oona- 
ties  of  the  second  class  should  receive  as  their 
only  compensatiiMk  ¥2,760  annually,  payable 
out  of  the  fees  of  their  offices,  and  Const  art 
14,  S  8,  as  amended  in  1902,  provided  that  there 
sbould  be  dected  in  each  county  a  ooonty  cierk^ 
to  be  ez  officio  recorder,  certain  other  connty 
officers,  and  one  county  attorney,  such  officers 
to  be  paid  such  compensation  either  from  fees 
or  the  general  county  fund  as  might  be  provided 
by  law.  Held,  that  Const  art  14,  I  16,  was 
not  amended  by  Const,  art  14,  1 8,  so  as  to  per- 
mit the  legislature  to  give  to  the  clerk  over 
and  above  his  reKtilar  salary  a  part  of  the  fees 
collected  for  hunting  and  fishing  Ucenses,  and 
that  Laws  1909.  pi  8S3,  was  In  violation  of 
section  15  and  invalid. 

[Ed.  Note.— Ftff  other  cases,  see  Counties, 
Cent.  Dig.  U  lOlr-115;  DecL  Dig.  «=>69J 

En  Banc.  Error  to  District  Gout,  El  Paso 
County ;  J.  Q  Little,  Judge. 

Acticm  between  the  Board  of  County  Com- 
missioners of  El  Paso  Coun^  and  Blroy  O. 
Sheldon,  as  Connty  Clerk  and  Recorder  of  El 
Paso  Coiinty.  Judgment  for  Shelden,  and  tbe 
Board  of  County  Gommlssicmers  brings  error. 
Reversed  and  ronanded,  with  dliectlou  to 
enter  Judgment  for  tbe  Board  of  Goiiiit7 
Commissioners. 

Clarence  M.  Hawkins  and  Willis  L.  Strach- 
an,  of  Colorado  Springs,  for  plaintiff  in  er- 
ror. P.  M.  Klstler,  ot  Colorado  Sprlnga,  for 
defendant  in  error. 

BAILEY,  J.  Elroy  C.  Shelden,  as  County 
Clerk  and  Recorder  of  Bl  Paso  County,  dur- 
ing the  years  1909,  1910  and  1911,  Issued  a 
total  number  of  2,737  bunting  and  fishing  li- 
censes at  one  dollar  each,  and  under  statu- 
tory provisions  authorizing  It,  kept  twenty- 
five  cents  for  each  license,  or  a  total  of  $684.- 
25  In  addition  to  bis  regular  salary.  The 
sum  of  $223.00,  representing  the  fees  so  col- 
lected for  1009,  he  paid  into  the  general  fund 
of  tiie  county,'  under  protest  but  the  sum  so 
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collected,  amounting  to  $461^  for  the  Tears 
1910  and  1911  he  retained. 

The  case  was  submitted  for  decision  upon 
an  agreed  statement  of  facts,  presenting  the 
sole  question  as  to  n^bether  the  Co^unty  Clerk 
was  entitled,  over  and  above  hU  regular,  fix- 
ed annual  salary,  to  keep  tbat  portion,  desig- 
nated by  statute,  of  fees  collected  tor  hunt- 
ing and  fishing  licenses,  or  whether  the  same 
should  be  covered  Into  the  county  treasury. 
Upon  trial  findings  were  made  and  Judgment 
and  decree  entered  in  hfs  favor  against  the 
county  for  the  return  of  the  $223.00  already 
paid  over  to  It,  and  allowing  him  to  retain 
the  f^  BO  collected  for  the  other  two  years. 
To  review  this  Judgment  the  Commissioners 
prosecute  this  writ  of  error. 

By  statute  enacted  in  1907  (Laws  1907,  p. 
416),  amending  the  law  of  1903  (Laws  1903, 
p.  230),  it  was  provided.  In  substance,  that 
when  any  hunting  or  fishing  license  is  Issued 
by  the  County  Clerk  the  fee  therefor  should 
be  one  dollar,  one-fourth  of  which  should  be 
retained  by  the  Clerk  as  compensation  for  fil- 
ing the  application,  Issuing  the  license,  keep- 
ing a  record  and  making  a  report  thereof, 
and  all  other  fervicee  connected  therewith, 
one-fourth  to  be  paid  Into  the  general  fund 
of  the  coun^,  and  the  remaining  one-half  to 
be  paid  to  the  Game  and  Fish  Commissioner. 
By  Chapter  167  of  the  Sesdon  Laws  of  1909, 
Section  2838,  page  391,  approved  April  28th, 
1909,  the  game  and  fish  law  was  amended, 
but  the  new  enactment  contained  a  provision 
similar  to  that  of  the  Btatate  of  1907,  read- 
ing  as  follows: 

"When  a  license  is  iBsued  by  a  county  clerk, 
the  fee  shall  be  the  same  as  if  issued  by  the 
commissioner,  and  25  cents  tbeirof  shall  be  for 
the  persona]  compenHation  of  such  clerk  for 
filing  the  application,  issaing  the  license,  keep- 
ia«  a  record  thereof,  making  a  report,  and  ul 
other  services  connected  therewith,  and  shall 
be  in  addition  to  any  other  salary  or  compensa- 
tion, the  remaining  75  cents  to  be  remitted  to 
Fish  and  Game  Conmtisaioner." 

The  leglalatnre  thereby  nndertook  to  In- 
crease the  compensation  of  the  Coun^  Olerk 
and  Recorder  by  allowing  him  certain  fees  in 
addltltm  to  his  regular  salary.  The  question 
is  whether  that  could  lawfully  be  done  un- 
der Section  15,  Article  XIV  of  tbe  Constitu- 
tion, whicli  l8  as  follows: 

"For  the  pnrpoee  of  providing  for  and  regn- 
latioK  the  compensation  of  county  and  precinct 
officers,  the  general  assembly  shall,  by  law, 
dassify  tbe  several  counties  ot  the  -Btate  accord- 
luff  to  popniatlmi,  and  shall  grade  and  fix  the 
compensation  of  the  officers  witbin  tbe  respec- 
tive classes  according  to  the  population  there- 
of. Such  law  shall  establish  scales  of  fees  to  be 
charged  and  collected  by  such  of  the  county  and 

firednct  officers  as  may  be  designated  therein, 
or  services  to  be  performed  by  them,  respec- 
tively, and  where  salaries  are  provided,  the 
same  shall  be  payable  only  out  of  the  fees  ac- 
tually collected  in  all  cases  where  fees  are  pre- 
sciibed.  All  fees,  perQulsitea  and  emoluments 
above  the  amount  of  such  salaries,  shall  be  paid 
into  the  county  treasury." 

Pursuant  to  this  provision  tbe  ft>llowing 
statute.  Section  2013,  R.  a  1808,  was  enact- 
ed inlSW: 


"The  county  cleiks  In  tbe  several  counties  In 
this  state  shall  receive  as  their  mly  compensa- 
tion for  their  services  an  annual  compensation 
to  be  paid  quarterly  out  of  the  fees  and  emolu- 
ments ot  their  respective  offices,  actually  col- 
lected and  not  otherwise,  to  wit:  In  counties 
of  the  *  *  •  second  class  the  sum  of  twen- 
ty-seven   hundred   and   fifty    (2,750)  dollars. 

Section  8  of  Article  XIV  of  the  Constitu- 
tion, as  amended  In  1902,  reads: 

"There  shall  be  elected  in  each  county,  at  tbe 
same  time  at  which  members  of  the  general 
aaaemUy  are  elected,  coomiencing  In  the  year 
nineteen  hundred  and  four,  one  connty  clerk, 
who  shall  be  ex  officio  recorder  of  deeds  and 
clerk  of  the  board  of  county  commissioners; 
one  sheriff:  one  eoronw;  one  treasurer,  who 
shall  be  collector  of  taxes:  one  county  superin- 
tendent of  schools;  one  county  surveyor;  one 
county  assessor;  and  one  county  attorney,  who 
may  be  elected,  or  appointed,  as  shall  be  pro- 
vided by  law ;  and  suc4l  officers  shall  be  paid 
such  salary  or  compensation,  either  from  the 
fees,  perquisites  and  emoluments  of  their  re- 
spective offices,  or  from  the  goieral  couoty 
fund,  as  may  be  provided  by  law.  The  term 
of  office  of  all  such  officials  that  mpire  in  Jan- 
uary, 1904,  is  hereby  extended  to  the  second 
Tuesday  in  January,  A.  D.  1905." 

Hie  present  controversy  la  based  on  the 
amendment  of  Section  8,  adopted  in  1902, 
whereby,  after  naming  the  conn^  officers  ' 
then  in  existence,  including  County  Clerks, 
County  Attorney  was  added  to  the  list,  to  be 
either  elected  or  appointed  aa  prracribed  by 
law,  it  is  further  enacted  that: 

"Such  officers  shall  be  paid  such  salary  or 
compensation,  either  from  tbe  fees,  perquisites 
and  emoluments  of  thdr  remective  offices,  or 
from  the  general  county  fnnd,  as  may  be  pro- 
vided by  Law." 

It  Is  contended  tbat  an^nded  Section  B 
amended  Section  15  so  as  to  permit  the  legis- 
lature to  enact  tbe  statute  giving  to  tbe 
Clerk,  as  compensation  over  and  above  his 
regular  salary  already  fixed,  a  portion  of  tbu 
fees  collected  for  bunting  and  fishing  li- 
censes. 

There  Is  nothing  in  Section  8  which  indi- 
cates any  purpose  or  Intention  whatsoever, 
on  tbe  part  of  the  general  assembly,  to  amend 
Section  15.  There  la  absolutely  no  conflict 
or  inconsistency  between  these  two  coustltu- 
tlonal  provisions.  Section  15  authorizes  the 
legislature  to  fix  compensation  precisely  as 
amended  Section  8  does,  and  this  latter  sec- 
tion in  this  respect  In  no  wise  alters  or 
changes  Section  15.  Nothing  new  is  found 
in  Section  8  except  the  provision  for  a  Coun- 
ty Attorney,  and  extending  tbe  term  of  cer- 
tain officers  designated  therein.  The  clear 
meaning  of  these  two  sections  taken  together 
Is  that  If  fees  are  prescribed  and  a  salary 
fixed,  the  salary  must  be  paid  out  of  fees  col- 
lected, and  that  all  fees,  perquisites  and 
emoluments  above  the  amount  of  such  salary 
must  be  covered  into  the  county  treasury. 
To  work  an  amendment  of  an  existiiig  consti- 
tutional provision  the  Intent  to  do  so,  which 
is  to  be  gathered  from  the  language  employ- 
ed, must  be  clear  and  unmistakable.  This 
requirement  is  not  In  the  slightest  degree 
met  by  any  ptayMmi  of  Sectl<m  8i 
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■  Tbe  erident  pnrpoBe  «f  t3ie  statute  of  1909, 
proTiding  tor  the  retratlon  by  tbe  Connty 
C^tk  of  twent7-flve  cents  out  of  each  dollar 
collected  tor  hnntlng  and  fishing  licenses,  un- 
der whldi  Shdden  dolms,  is  to  Increase  the 
compmsathm  of  a  county  officer  where  an 
annual  salary  Is  prescribed  payable  solely 
out  at  fees  actually  collected,  without  at- 
temptlng  to  amend  the  salary  statute  Itself, 
and  Is  therefore  against  not  only  the  spirit 
but  the  express  letter  of  Section  16.  It  Is 
manifest  that  the  purpose  of  this  section  Is 
to  Umlt  tbe  pay  of  officers  having  fixed  sal- 
aries to  d^lnite  and  certain  sums,  payable 
periodically.  If  a  portion  of  the  fees  collect- 
ed for  bunting  and  flstalug  licenses  are  to  be 
absorbed  by  paying  them  to  County  Clerks, 
it  can  only  be  done  through  an  appropriate 
statute  increasing  su^  salaries,  or  by  pro- 
Tiding  another  and  different  method  of  c<hu- 
pensatlon,  and  then  affecting  only  officials 
elected  for  a  subsequent  term  of  oOce.  But 
in  view  of  Section  16,  the  legislature  could 
not,  where  salaries  are  fixed  payable  out  of 
fees  actually  collected,  add  thereto  In  fees  of 
an  imcertaln  and  varying  amount,  at  the  same 
time  leaving  the  salary  statute  itself  umuodl- 
fled  and  In  full  force  and  effect  The  prime 
purpose  of  this  constitutional  plrovlslon  is. 
where  salary  is  fixed  for  a  county  <^cer, 
payable  out  of  fees,  to  have  that  the  sole 
compensation '  for  his  services,  and  any  at- 
tempt to  add  to  it,  through  means  of  fees  in 
an  unknown  and  unascertainahle  amount.  Is 
plainly  obnoxious  thereto.-  It  Is  apparent, 
therefore,  that  the  provlsl<Hi  under  considera- 
tion, which  allows  County  Clerks  to  keep  a 
portion  of  fees  collected  txom  hunting  and 
fishing  licenses  over  and  above  their  regular 
salaries,  Is  Invalid. 

The  Judgment  Is,  therefore,  reversed  and 
the  cause  remanded,  with  directions  to  enter 
Judgment  in  favor  of  the  Board  of  County 
Commissioners  and  against  Shelden  for  the 
sum  of  $461Ji5,  being  the  amount  retained 
by  him  for  the  years  1910  and  1011,  without 
interest,  and  further  decreeing  that  the 
county  Is  entitled  to  reUln  the  $223.00  al- 
ready turned  or^  to  It  by  .Shelden. 


MORSE  et  aL  V.  FRIEND.    (No.  8203.) 
(Supreme  Coart  of  Cololrado.    June  7,  1916.) 
1.  Fbaudb,  Statute  op  «=>17— Pbomibk  to 

AlfSWEB  FOB  AHOTHBB'B  DeBT — SUFETCIEN'- 
'    or  OF  Fbohise. 

Defendant,  who  was  in  acme  sort  of  a  part- 
nenship  wit&  his  boo  wrote  plaintiff,  who  had 
rendered  professional  aervices  for  the  son,  ac- 
Imowledgiog  receipt  of  a  statement  of  the  son's 
account,  and  inclosing  a  clieck  for  a  part  of  the 
amount  due,  and  stating  that  he  could  not  spare 
any  more  at  that  time;  that  he  thought  the 
doctor's  charges  were  rather  high,  but  that  he 
would  .do  the  best  be  could;  and  that  the  doctor 
knew  the  son  had  not  anything.  The  check  in- 
closed was  signed  in  the  firm  name  and  drawn 
'On  the  firm  account  Jield.  that  there  was  no 
isuch  promise  to  pay  u  fa -contemplated  hy  tiie 


statute  of  fraods  to  render  <me  Uable  on  a  prom- 
ise to  pay  the  debt  of  anotfa^.  ■ 

[Ed.  Note.— For  other  eases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  13. 16^  17;  Dec.  Dig.  ^ 

17.] 

2.  Phtsicians  aktd  Sttboeons  ^=>18  —  Lu- 

bxutt  roB  Medical  Sebvices. 
.That  defendant's  family  physiciaa  bad  in 
the  past  attended  upon  members  of  tbe  family 
of  defendant's  married  son,  who  was  living  sep- 
arate from  defendant,  and  that  plaintiff  had 
paid  for  such  services  and  paid  a  part  of  the 
bill,  on  account  of  which  suit  was  brought  did 
not  render  him  liable  for  the  balance  of  the  bilL 
especially  where  tbe  account  was  entered  and 
rendered  as  against  tbe  son  alone. 

fEd.  Note.— For  other  oases,  see  PhysiciBiis 
and  Surgeons.  Gnt.  Dig.  H  18-20;  Dee.  Dig. 
«»13.] 

Error  to  ProwefB  Comity  Court;  O.  B> 
Thoman,  Judge. 

AcUon  by  F.  M.  Friend  against  J.  W. 
Morse  and  another.  Judgm^  for  plaintiff, 
and  defendftuts  bring  error.  Beversed,  with 
instructions. 

Merrill  &  McCarty,  of  Lamar,  for  plain- 
tiffs In  error.  J.  C.  Horn,  of  Lamar,  for 
defendant  in  error. 

SCOTT,  J.  This  suit  was  Instituted  before 
a  Justice  of  the  peace  of  Prowers  county  by 
the  defendant  upon  an  account  for  profes- 
sional services.  Judgment  was  rendered  In 
favor  of  the  defendant  in  error,  and  the  case 
appealed  to  the  county  court,  and  there  tried 
before  a  Jury,  and  verdict  and  judgment 
rendered  in  favor  of  the  defendant  in  error 
in  the .  sum  of  984.  The  Judgment  was 
against  both.  J.  W.  Morse  and  Wm.  Morse, 
plaintiffs  In  error. 

It  appears  that  J.  W.  Morse  la  the  father 
of  Wm.  Morse.  Both  men  had  families  and 
lived  In  separate  dwellings  during  the  pe- 
riod for  which  the  services  were  rendered. 
They  were  eugaged  In  some  sort  of  a  busi- 
ness [Mirtnership  under  the  firm  name  of  J. 
W.  Morse  &  Son.  Dr.  Friend,  tbe  defendant 
In  error,  had  for  several  years  prior  been 
the  family  physician  of  J.  W.  Morse.  The 
services  over  which  the  dispute  arises  were 
■rendered  In  the  treatment  of  the  wife  of 
Wm.  Morse.  This  was  not  at  the  instance 
•or  request  of  J.  W.  Morse. 

[1 ,  2]  The  basis  of  the  claim  against  J.  W. 
Morse  Is  proof  that  J.  W.  Morse  had  in  oth; 
er  instances  made  payment  to  Dr.  Friend  for 
services  rendered  to  his  children,  including 
Wm.  Morse,  and  upon  the  following  letter, 
whldi  is  self-explanatory: 

"Lamar,  Colo..  Nov.  22,  1012. 

"My  Dear  Dr.  Friend:  Just  received  state- 
ment of  Wm.  Morse  account  Please  find  en- 
closed Check  for  25.00  I  Cant  Spair  Eney 
Moore  at  Present  I  think  your  Charges  are 
-rather  high  I  have  talked  with  M.  D.  and  they 
say  that  fever  Caaes  generally  are  from  $35.00 
to  $60.00  Pr  Case  but  I  will  do©  the  Best  that 
I  Can  you  know  that  Will,  hasent  Eney  thing. 
"Yours  Resp      [Signed]  J.  W.  .Morse." 

^I^.cheok  referred.. to.  was  dgned  J.  W. 
Moirse  A  ^on,  iajBkd.  drawn  qix  the  firm,  ao- 
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ooont.  {Tbls-la  not  eoA  ft  promise  to  pay  as 
l8  contemplated' by  tbe  Btatate,'and  tte  mere 
fiiCt  that  Jf.  ly.  MpTse  had  .paid  former  ac- 
counts does,  not  (ireate- a  liability.  Beside 
this,  it  appears  that  the  account  was  enter- 
ed and  rendered  as  against  Wm..  Morse 
alone.  It  appears  also:  That  Wm.  Morse 
had,  prior  to  payment  made  by  his  father, 
personally  made' a  payment  of  fSO  on  the 
account  by.  means  of  a  check  idgned  by  him, 
as  J.  W.  Morse  &  Sim,  and  drawn  upon  the 
Qrm  account  X^irther  that  J.  W.  Morse  on. 
Angost  6, 1011,  after  the  aeevlces  InrolTed  in 
this  case 'were  repd^red,.  and  before  this  snit 
was  Instituted,  had  paid  by  his  personal 
cheek  to  Dr.  Friend  the  sum  of  $12(k5(^  and 
upon  the  face  of  which  Aeck  ft  mis  written, 
"For  profcsdonal  services  to  date.".  This 
check  was'  atxepted  and  cashed  by  Dr. 
Friend.  The  doctor  him«ftif  testifles  that  he 
rendered  no  services  tor  either  of  the  Moifses 
subsequent  to  the  date  of  that  i£back. 
Plaintiffs  in  error  comi^lo  of  Instruetlon 
2,  whldi  was  as  fellbwsv  - 

"Second,  You  are  instructed,  gentlemen  of  the 
jury,  tbet  if  you  ehall  find  that  plaintlfE  eerved 
as  the  physician  in-  the  family  of  J.  W.  Morse 
in  years  past,  and  in  such  service  attended  up^ 
on  members'  of  tbe  family  'of  bis  son  W.  T. 
Horse,  and  that  for  such  service  the  said  J.  W. 
Horse  has  paid  the  plaintiff  up  to  aod  including 
at  least  a  part  of  the  service,  for  the  ipayiiKilt  of 
a  part  of  which  tiie  plaintiff  has  brooeht  suit, 
the  service  is  to  be  considered  as  ander  an  orig- 
inal contract,  and  the  satd  J.  W.  Morse  is  liable 
for  the  payment  iiS  the' balance  due  on  the  said 
aervicea  so  rendered."  ■ 

This  was  error.  Th^  court' thns  lii  effect 
instructed  .|he  Jury  thajt  If  It  appeared  that, 
at  any  tinje  In  years  past,  ,tbe  plaintiff  had 
served  as  a  pbysi(ian  in  tbe  family  of  J.  W. 
Morse,  and  that,  so  doings  had  attended 
some  members  of  the  family  of  Wm.  Morse, 
and  that  3.  W.  Morse  had  paid  for  such  serv- 
ices, and  if  J.  W.  Mbrae  had  glTM  the  check 
for  ^25  above  referred  to,  .then  tbey  must 
find  J.  W.  Morse  liable. 

The  judgment  Is  reversed,  with  Instruc- 
tion to  dismiss  the  case  as  to  J.  W.  Morse 
and  to  render  judgment  against  Wm.  Morse 
for  tile  amount  so  found,  by  the  Jury  to  be 
due  the  plaintiff. 

GABBEBT,  a  J.,  and  GABRIGnSS,  J.. 
concDT. 


TOWN  OP  KBRSBT  t.  BWING.  (No.'  8146.) 

(Supreme  Court  of  Colcwado.  June  7,  1915.) 
Municipal  Cobpobatiohb  4=»33  —  Dxscon- 

REOnoN  or  TBKBIT0BT--8UF^0IEn0T  OF  Ev- 
lOBNCB. 

Ob  petitiOB  to  disconnect  territory  from  a 
town,  defended  on  the  ground  of  maintenance  of 
streets,  ditches,  and  other  public  utilities  upon 
and  adjoining  the  land  in  Question  for  more 
than  three  years  prior  to  tbe  filing  of  the  peti- 
tion, which  under  Rev.  St  1908,  8  «735,  without 
regard  to  the  degree  or  extent  of  .maintenance, 
would  defeat  the  petition,  a  judgment  for  peti- 
tioner held  against  tbe  nncontroverted  evidence 


as  to  maintenance,  so  Oat  Oie  action  wonM  bo 
dismissed. 

[Ed.  Note.— For  other '  cases,  see  Municipal 
C^orationa,  Cent  Dig.  ij  81-97;  Dea  Dig.' 

Error  to  Weld  County  Court;  Herbert  M. 
Baker,  Judge. 

Petition  by  James  X.  Ewlng  against  the 
Town  of  Kersey.  Decree  for  petitioner,  and 
Uie  town  brings  error.  Reversed,  and  cause 
remanded. 

JToseph  O.  Ewlng,  of  Greeley,  for  plaintiff 
In  error.  Charles  D.  Todd,  of  Greeley,  for 
d^endant  In  error. 


BAILEY,  J.  On  February  14th,  1913. 
James  L.  Ewing  filed  petition  in  the  County 
Court  of  Weld  County,  for  disconnection  from 
the  Town  of  Kersey  of  some  thirty-seven 
acres  of  land,  under  Sections  <6733-^737,  R. 
S.  1908.  Tbe  answer  of  the  town-  alleged,  as 
a  special  defense,  the  maintenance  of  streets, 
avenues,  ditches  and  other  public  utilities 
upon,  through  and  adjoining  the  land  in 
question,  for  a  period  of  more  than  three 
years  prior  to  the  filing  of  the  petition  herein, 
which  would,  if  true,  defeat  the  application 
under  the  statute.  When  petitioner  rested 
his  case  a  motion  for  non-suit  was  Interposed 
and  overruled.  The  court  found  the  Issues  In 
favor  of  petitioner,  overruled  a  motion  for  a 
new  trial,  and  entered  a  decree  disconnecting 
the  territory  as  prayed.  The  town  prosecutes 
error. 

The  record  shows  that  petitioner  is  the 
owner  of  about  thirty-seven  acres  of  land 
embraced  within  the  corporate  limita  of  the 
Town  of  Kersey,  and  contiguous  to  the  border 
thereof,  bounded  on  tbe  north  by  Sterling 
Street,  on  the  west  by  Fifth  Street,  on  the 
south  by  «  railroad  right  of  way,  and  on  the 
east  by  other  land  of  petitioner;  that  the 
corporate  area  of  the  town  is  :about  one  sec- 
tion, of  which  petitioner's  land  constitutes 
one-fourth,  relatively  the  southeast  quarter 
thereof;  that  no  part  of  tbe  land  which  peti- 
tioner seeks  to  have  disconnected  has  been 
platted  Into  lots  and  blocks  as  a  pai^  of  or 
addition  to  the  town,  but  that  all  other  land 
within  the  coiporate  limits  Is  idatted  Into 
lots,  blocks,  streets  and  alleys;  also  that  all 
taxes  and  assessments  lawfully  due  on  the 
land  at  the  time  of  presentation  of  the  peti- 
tion w«re  fully  paid. 

The  question  Is  whether  tbe  Judgment  Is 
contrary  to  tbe  proofs.  It  is  suggested  that 
the  findings  of  fact  were  upon  conflicting  tes- 
timony and  should  not;  under  well  settled 
rules,  be  disturbed.  We  recognise  the  rule, 
but  it  has  no  application  here.  The  statute. 
Section  0736,  supra,  ^vides: 

"That  whenever  a  city  or  town  has  mafntain- 

ed  streets,  lights  and  other  public  utilities  for 
the  period  of  three  years  through  or  adjoining 
to  said  tract  or  tracts  of  land  the  owners  shall 
not  be  entitled  to  tbe  provisions  of  this  act." 
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The  testimony  offered  on  behalf  of  respond- 
ent shows  that  a  portion  of  Sterling  Street 
was  graded  In  1009,  and  that  both  Fifth  and 
Sterling  Streets  had  been  worked  and  leveled, 
and  cleaned  of  weeds,  rnbblsh  and  snow,  to 
a  considerable  extent  from  time  to  time  for 
more  than  three  years  prior  to  these  proceed- 
ings; that  there  was  a  town  ditch  running 
along  the  northern  side  of  Sterling  Street  for 
two  blocks  or  more,  east  from  Its  intersection 
with  Fifth  Street,  twenty-five  or  thirty  feet 
from  the  fence  of  petitioner,  and  that  the 
same  had  been  cleaned  twice  in  each  of  the 
years  1909,  1910,  1911  and  1912.  The  testi- 
mony of  the  witness  Arnold  for  the  respond- 
ent, who  did  a  great  deal  of  the  work,  is 
especially  clear  and  satisfactory  to  this  effect 
None  of  the  testimony  offered  to  support  the 
petition,  that  of  petitioner  and  his  son,  in 
any  substantial  sense  contradicts  the  proofs 
of  the  respondent.  No  evidence  was  offered 
in  rebuttal,  and  that  given  in  chief  goes  no 
further  than  a  mere  conclusion,  without  any 
fact  statement  whatever,  that  neither  of 
these  streets  nor  the  ditch  had  been  main- 
tained, the'  later  being  referred  to  as  only  a 
plow  furrow.  Indeed,  petitioner  offered  no 
testimony  whatever  which  even  tended  to 
show  the  true  situation.  Where,  as  here, 
facts  are  shown  which  may  reasonably  be 
said  to  constitute  maintenance  of  the  utility 
within  the  plain  meaning  of  the  statutory 
provision,  the  extent  or  degree  thereof  is  of 
no  consequence.  Anaconda  Mining  Co.  v. 
Town  of  Anaconda,  S3  Colo.  74,  80  Pac.  144. 

It  should  be  stated  in  passing  that  doubt 
is  entertained  whether  petitioner  made  a  suf- 
ficient affirmative  showing  to  bring  his  cause 
within  the  statute  and  permit  him  to  come 
under  Its  benefits,  a  question  raised  by  ex- 
ception taken  to  the  overruling  of  respond- 
ent's motion  for  non-suit,  but  since  the  Judg- 
ment must  be  reversed  because  of  the  affirma- 
tive showing  of  the  town,  it  would  serve  no 
useful  purpose  to  consider  or  discuss  the  case 
upon  this  branch. 

We  are  of  opinion,  upon  a  painstaking  ex- 
amination of  the  entire  record,  that  the  Judg- 
ment Is  contrary  to  the  uncontroyerted  testi- 
mony of  the  respondent  In  snpport  of  Its  de- 
fenses, and  it  is  accordingly  reversed  and  re- 
manded witb  direetlonB  to  dismiss  the  ac- 
tion. 

Judgment  reversed  and  cause  remanded. 
OABBERT,  0.  J.,  and  WHITD,  3^  concur. 


SCHOOL  DIST.  NO.  1  IN  CTTT  AND  COUN- 
TI  OF  DENVER  v.  INTERNATIONAL 
TRUST  CO.  et  aL    (No.  8193.) 

(Supreme  Court  of  Colorado.    June  7,  1915.) 

1.  WIIX8  «=37M— Iaoaot— Chabok  oh  Geit- 
EBAt,  Estate. 

A  wHI  redted  that  the  testator  desired  to 
provide  for  a  cousin  during  her  Ufetime.  and 
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he  therefore  directed  his  ezeentor  to  purchase 
any  mortgage  on  her  home  and  hold  It  in  truat 
for  a  niece.  He  further  directed  them  to  im- 
prove her  property  to  an  extent  Including  the 
mortgage  of  $5,000,  the  mortgage  to  Include  all 
expenditures  for  improvements  and  to  run  dur- 
ing her  lifetime,  and  interest  thereon  not  to 
be  payable  until  after  her  death,  and  authorized 
tbem,  in  order  to  do  this,  to  kU  sufficient  min- 
ing stock  owned  by  him  whenever  It  coold  be 
sold  for  not  leaa  than  one-half  its  par  value.  If 
she  had  sold  her  property  before  these  direc- 
tions could  be  followed  oat.  be  gave  1,000  shares 
of  such  stock  in  trust  for  her  bene6t  during  her 
lifetime,  and  at  ber  death  to  go  to  such  niece. 
The  mlnlDff  stock  in  question  proved  to  be  worttt- 
less.  Held  that,  the  contingency  upon  which 
rested  the  alternative  provision  In  case  the  cous- 
in had  sold  her  home  not  having  happened,  there 
was  no  specific  bequest  to  the  cousin  of  any  par- 
ticular stock,  and  the  proTisions  in  her  favor 
were  therefore  charged  on  the  general  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ceat. 
Dig.  II  1945,  1946;  Dec  Dig.  «S9754.} 

2.  Wills  «»753,  755,  766— ^Natcbb  or  Lboa- 
ciEs— "General  Legacy"— "SPKcmo  Leg- 
acy"— "Deuonstbativk  Legacy." 

A  "general  legacy"  is  one  which  is  payable 
out  of  the  general  assets  of  the  testator's  estate, 
such  as  a  gift  of  money  or  other  thing  in  quan- 
tity not  separated  or  distinguished  from  other 
things  of  like  kind;  a  "specific  legacy"  is  a  gift 
of  a  specific  legacy  or  a  particular  part  of  the 
testator's  estate,  which  is  identified  and  distin- 
guished from  all  others  of  the  same  nature,  and 
which  is  to  be  satisfied  only  by  delivery  and 
receipt  of  the  particular  thing  given;  while  a 
"demonstrative  legacy,"  partaking  of  the  na-  ' 
ture  of  both  a  general  and  a  specific  legacy,  is 
a  gift  of  money  or  other  property  charged  on  a 
particular  fund  In  such  a  wa;  as  not  to  amount 
to  a  gift  of  the  corpus  of  the  fund  or  to  evince 
an  intent  to  relieve  the  general  estate  from  lia- 
bility in  case  the  fund  fails. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1938-1&44,  1947-1800;  Dec  Dig.  «=» 
753,  75S,  700. 

For  other  definitions,  see  Words  and  Fhrasa^ 
First  and  Second  Series,  General  Legacy;  Spe< 
cific  Legacy;  Demonstrative  liegacy.J 

3.  Wills  <s»754r-ABATBMEiiT— Natuu  or 

Leqact. 

A  testator,  after  disposing  of  a  part  of 
certain  mining  stock  owned  by  him,  provided 
that  the  remainder  of  6,000  shares  should  be 
held  in  trust  for  the  benefit  of  the  public  schools 
of  a  city.  The  will  recited  that  he  estimated 
that  the  Income  of  such  stock  would  average  $1 
a  share  annually  and  that  this  fund  should  ul- 
timately receive  the  income  of  7.000  abarea.  It 
provided  for  certain  prizes  to  teachers  and  pu- 
pils and  for  certain  other  prizes  when  money 
was  on  hand.  Held,  that  there  was  a  specific 
bequest  of  the  Income  from  such  stock  alone, 
and,  such  stock  having  proved  worthless,  the 
school  district  had  no  deun  against  the  general 
estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  1945,  1946;  Dec  Dig.  .«=>754.] 

Error  to  Denver  County  Court ; ,  Ira  O. 
Bothgerber,  Judge. 

Proceeding  by  the  Int«rnatl(mai  Trust 
Company  and  another,  as  executors  of  the 
estate  of  Fitz-James  MacCarthy,  for  distri- 
bution of  the  estate.  Judgment  In  favor  of 
Mary  MacCarthy,  and  School  District  No.  1 
In  the  City  and  County  of  Denver  and  the 
State  of  Colorado  bring  error.  Affirmed. 


^»rer  other  caws  wt  mum  tople  sad  KST-NVMBBH  la  »U  Kajr-NanilMred  Dlgeau  and  IndazM  . 
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WUliftm  B.  Tebbetts  and  Herbert  M.  Hnn^ 
roe,  both  of  Denver,  tor  lOaJntUtB  in  error. 
OoQdy,  TwltcheU  ft  Bnrklurdt,  of  Denver, 
for  defendants  In  error  executors.  Paul  U. 
Olark  and  Sdgerton  Oroator,  both  Denver, 
fOT' defendant  In  enot  MacGartbr. 


SCOTT*  J.  This  action  Involves  tlie  con- 
struction of  a  wilL  The  testator  thos  de- 
scribes h<««fAif  in  the  opening  paragraph: 

"I,  FltsJames  UacCarthy,  newspaper  writ- 
er of  Denver,  Colorado,  and  commonly  known 
by  my  quill  name,  Fitz-Mac,  which  is  the  first 
part  of  both  my  names,  make  this  my  last  will 
and  tMtameot.  completely  canceling  and  revok- 
ing all  otiier  wills  hentoxore  at  any  time  by  me 
made.'* 

HacGartli7  was  of  that  type  of  newspaper 
writers,  fast  passing,  If  not  wholly  passed, 
tn^cal  c€  the  earlier  days  of  the  Oolden 
West  These  were  buoyant,  cheerful  dream- 
ers and  prophets,  whose  enchanting  stories 
mtlced  thoosands  of  men  and  large  soma  ct 
money  westward,  and  whereby  great,  lonely, 
ragged,  and  nnproductlve  mountainsi  and 
Bon-soordied,  barren  plains,  were  transform- 
ed* as  If  by  the  toudi  of  Aaron's  rod,  Into 
flowing  streams  of  precious  metals  and  fruit- 
ful fields  of  nature's  riches.  We  are  Indebt- 
ed largely  to  these  nien  for  so  early  a  crea- 
Oxai  of  many  of  onr  new  and  pnNQ)erous  pom- 
nuxiwealtbs.  • 

Coloradoans  wUl  recall  the  familiar  nom 
de  ptame  of  this  brilliant  writer.  He  wrote 
mnch  of  mines  and  mining  camps  In  Colorado 
and  Nevada.  To  him  evwy  mining  camp  was 
an  Eldorado,  every  mine  a  braianza,  and  every 
Important  strike  a  glittering  jewelry  shop. 
It  was  fitting  and  expected  that  the  sole 
pnq;>eTty  bequeathed  by  the  terms  of  his  last 
testament  shonld  be  mining  stocks.  Nor  was 
It  to  be.  otherwise  expected  than  that  be  had 
implicit  and  unwav^lng  faith  In  the  merit 
and  value  of  his  stocks  and  the  property  ttiey 
represented. 

The  will  Is  an  unnsnaHy  long  and  interest- 
ing document,  in  which  the  decedent  mtered 
into  great  detail  in  the  disposition  of  the 
great  wealth  whldi  he  thought  was  real 
The  instrument  displays  all  the  calm  confi- 
dence, nobility  of  mind,  and  goieroeity  of 
soul  that  might  have  been  expected  of  Colo- 
nel Sellers,  had  he  made  a  will  and  thereby 
undertakm  to  dlq^se  of  the  princ^  reve- 
nues confidently  raipected  from  the  sale  of  his 
Celebrated  eye  water. 

MacCarthy,  at  the  time  of  the  executlfHi 
<tf  the  will,  and  In  that  happy  frame  of  mind, 
Induced  by  visions  <ii  the  great  wealth  In 
which  he  firmly  believed,  and  the  beneficent 
purposes  to  which  he  would  apply  it,  was  the 
owner  of  26,000  shares  of  the  capital  sto<^ 
of  the  Londcm-Arizaia  Copper  Company  of 
Arizona,  which  he  seemed  to  prize  highly, 
and  which  he  declared  was  the  principal  as- 
set of  his  estate.  It  Is  this  stock  that  fur- 
nishes the  basis  for  the  dispute  Involved  In 
this  action.  Fearful  that  his  executors  might 


not  .be  duly  aj^tredative  of  tbid  great  value 
of  this  stock,  uid  might  regard  it  as  being 
in  the  categwy  of  ordinary  mining  stocks,  he 
cautioned  them  as  foUows: 

"I  am  acquainted  with  the  property  and  have 
a  very  Ugh  opinion  of  its  prospective  value.  It 
has  been  capitalized  and  financed  (up  to  date) 
on  plans  suggested  by  me.  It  is  still  in  the  pros- 
pect stage,  but  is  a  mining  property  of  great 
promise.  We  have  been  selline  the  treasury 
stock  to  the  public  at  six  dollars  ($6.00)  a  share, 
and  tiiere  is  every  present  reason  to  expect  that 
by  the  time  the  pool  agreemoit  expires  the 
shares  will  be  worth  their  par  value  (ten  dol- 
lars) at  least  In  my  judgment,  the  property, 
once  well  started,  will  be  able  to  earn,  for  a 
long  period  of  years,  a  good  return  on  a  valua- 
tion of  twenty-five  dollars  (f25.00)  a  share.  I 
make  this  explanation,  because  there  is  so  much 
worthless  mining  stock  Id  the  country  that  there 
is  danger  that  my  executors  and  legatees  may 
regard  this  also  as  of  little  value,  and  I  desire 
to  have  its  value  understood  and  the  stock  care- 
fully (Unserved  to  fulfill  the  provisions  of  thir 
testament" 

BfacCarthy  appears  to  have  been  long 
r^tlves  and  devoted  friends,  mme  of  which 
he  says  were  overlooked ;  and  his  great  soul 
wait  out  to  hospitals.  Christian  associations, 
public  schools,  and  otter  kindred  Institutions 
designed  tor  the  betterment  and  uplift  of 
the  buman  race,  to  which  he  proposed  to 
bring  conif<nrt  and  hairiness  Oinnigh  the  in- 
strumentality of  his  Lond(m-Arlzona  stot^. 
But  there  .Is  generally  snd  unforcunatdy  a 
dlfferrara  between  a  state  of  mind,  and  the 
coOd,  cruel  fact,  and  this  instance  forms  no 
excepU<Ht  to  the  rul&  The  executors  were 
compelled  to  reimrt  to  the  court  Uiat  London- 
Arizona  was  worthless,  and  thus  to  dissolve 
Into  thin  air  numerous  friendlyl  cAiaritable, 
and  benevolent  bequests. 

But  other  stocks  of  file  estate,  none  of 
which  were  spedfically  mentioned  In  the  will, 
turned  out  better  than  "Londfm-Arisona,"^ 
and  the  aecntors.  In  their  petitlfm  to  the 
court,  reported  that  they  had,  from  the  xhto- 
ceeds  of  these,  paid  all  the  debts  of  the  es- 
tate, and  have  remaining  on  band  the  sum 
of  ¥3,680.06  for  dl^bution  under  the  wUl. 
togethw  with  other  8to<^  undisposed  of.  In- 
cluding the  London-Arizona  stock  spedfically 
bequeathed  to  the  divers  and  numerous  per- 
sons and  institutions  therein  mentioned.  The 
prayer  of  the  executors  was  that  they  might 
be  permitted  to  transfer  all  the  shares  ol 
stock,  together  with  $8,000  in  cash,  to  a  trust 
tor  tike  benefit  of  the  public  schotds  of  the 
dty  of  Denver,  to  be  administered  under  the 
terms  of  said  eleventh  clause  of  the  wfl],  and 
that  the  capital  stock  of  the  ixmdon-Arlnma. 
Copper  Company  may  be  transferred  to  the 
various  trusts  designated,  so  that  the  benefit 
thereof  may  be  administered  according  to  the 
provisions  of  the  will. 

There  appeared,  at  the  hearing  upon  the 
petition, .  Mary  MacCarthy,  the  defendant  in 
error,  claiming  as  a  general  or  dffluonstrative 
legatee  under  the  will,  as  against  the  claim- 
ant school  district  No.  1  in  the  dty  and  coun- 
ty of  Denver.  The  court  roidered  the  fol- 
lowing Judgment:'    ..  -  .  ... 
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"And.  tiie:coaft,'  haTii)g  heard  the  aiguilieiita 
of.  counael  and.t>eiiif  fully  adTised  io  the  preiQ' 
lees,  doth  find  that  it  waa  the  ioteiitioQ  of  the 
te8tat6r  that  the  legacy  to  MIsb  Mar;  Mac- 
Oarthy  mentiooed  In  parwrapb  fifth  of  said  last 
will  and  testament  be  a  chatge  upon  the  estate 
senerally,  and  be  paid  from  any  assets  in  the 
bands  of  tiie  executors,  and  that  said  legacy  was 
not  intended  to  be  and  .is- not  limited  to  the  pro- 
ceeds of  the  flaie  of  the  'Lbndon-<Arizona  stock 
mentioned  in  said  paragraph  -5.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  petition 
of  the  executors,  so  far  as  it  affects  the  provl- 
■ions  of  paragrBph  6  of  said  will,  be  denied,  and 
that  said  exbcutors  be  and  they  are  hereby  in- 
structed ,  and  directed  ,to  at  once  expend  the 
sum  of  five  thousand  ($5,000.00>  dollars  upon 
the '  property  of  Miss  Mary  MacCarthy  In  the 
mann»  directed  in- said  paragraph  6.  of  said 
will  and  testament  of  Fitz- James  MacCarthy, 
and  that  the  money  now  in  the  hands  of  said 
executors  be  applied  -for  said  purpose,  and  that 
tbe  deficit,  if  any,  be  realized  from  the  sale  of 
any  assets  available  in  the  hands  of  . the  said 
executors,  and  that  the  administration  upon 
said  estate  remain  open  for  further  proceedings 
in  the  premises  coveripg  the  sallt  of  assets,  of 
said  estate  for  the  purposes  herein  declared  un- 
til the  farther' order  of  this  court" 

Miss  BiacCarthy's  claim  Is  under  the  fifth 
paragraph  of  the  will: 

**X  commend  to  my  executors  a  special  care 
of  my  beloved  cousin.  Miss  Mary '  MacCarthy, 
who  resides  on  ber  own  property  at  the' comer 
of  Geddes  and  Otisco  streets,  Syracuse,  New 
York.  She  has  always  been  kind  and  helpful 
to  me  in  periods  of  misfortune,  and  while  I  do 
not  desire  to  l^ve  bit  any  legacy  to  be  distrib- 
uted again  to  her- innumerable  heirs  upon  her 
death,  I  do  most  earnestly  desire  to  provide  her 
with  all  the  moderate  and  modest  comfprts  of. 
her  sphere  of  life  during  ber  lifetime,  so  that 
she  may  bfe  relieved  from  anxiety  in  her  old  age. 
To  provide  for  her,  sufficiently  yet  very  Judi- 
ciously, is  the  first  desire  of  my  heart  I  there- 
fore direct  my  executor  to  purchase  any  mort- 

f;age  that  may  be  on  her  property,  and  hold  it 
Q  tmst  or  have  it  put  in  trust  for  my  iiiece, 
Florence  MacCarthy,  my  brother's  daughter,  on 
the  ^eath  of  my  said  cousin  Mary, 

"I  further  direct  my  executors  to  improve  her 
property  to  an  extent  altogether,  including  said 
mortgage,  of  five'tboosand  dollars  <$6,000.0(»  so 
that  it  will  bring  her  ao  increased  rental,  and 
said  mortgage  uiall  include  all  expended  for 
improveifaenta.  I  desire  that  sata  mortgage 
shall  run  during  her  lifetfane,  ao  that  she  may 
not  bC'tCmpted  to  sell  ber  property.  -  To  the  end 
that  she  may  not  be  worried  ,or  bothered,  it 
shall  be  witbout  fail  clearly  and  distinctly  stat- 
ed In  the  body  of  said  mortgage  that  she  is  not 
reQnired  or  expected  to  ptty  any  tiiterest  on  said 
mortgage  during  her  lifetime,  but  the  mortgage 
shall  .draw  the  legal  interest  after  her  death,  .and 
if  she  sell  the  property  the  mortgage  shall  be- 
come payable  at'oQce  toniy  said  niece.  I  desire 
my  mend  and  executor.  Dngan,  as  s  friendly 
service,  to  make  it  clear  to  her  that  this  is  a 
measure  for. her  protection  against  the  solicita- 
tions of  persons  who  might  advise  her  injudi- 
doasly.  As  she  is  no  idnger  young,  I'  direct 
that  WB  be  done  as  soon  as  possible,  and  I,  au- 
thorize tpy  executors  to  sell  sufficient  pf  m/ 
London-Arizona  stock  to  carry  out  this  provi- 
sion, whenever  It  can  be  Bold' for  not  less  thah 
half  its  par  value. 

"I  accord,  to  my. executors  full  freedom  to.do 
this  according  to  their  .own  judgtpentf  in  4  way 
that  shall  be  perfectly  satisfactory  to  my  said 
cousin.  I  do  ndt  want  her  to  be  harassed  or 
feel  that 'hep  borne  is  endangescd  by-snch  mort- 
gage. I  am.  hectin  makisg' fuctber  provision 
tor  her, ...  .     .  ■ 

"But  in  case  khi  has  sold  this  property  before 
these  directions  can  be  foUoiMd-0tttt''Uita-tii4 


(me  tSiousand  pOOO)  diares  wbioh  I  contemplate 
to  have  used  xor  ^e  ssid  purpose  shall  be  hel^ 
by  the  International.  Trust  Company  for  her 
benefit  duriiig  her  Ufedme,  &nd  at  ner  death  tbt 
stock  shall  go  to-  my  said  niece,  Florence  Mac- 
Carthy, if  she  be  living  and-  to  the  heirs  of  he> 
body  if  she  be  dead,  and  if  she  be  dead,  leaving 
no  heirs  of'  her  body,  then  it  shall  revert  to  my 
estate.  This  must  not  be  held  to  affect  the  otih- 
er  provisions  herein  made  for  my  said  coodin 
Mary  or  for  my  said  niece  Florence." 

The  dalin  of  tiie  school  district  rests  tqtotf 
the  Seventh  :  paragrapb  of  the  will.  I  aet 
this  out  at  Anne- lei^tii,'  not  because  of  -t&e 
abeolate  necessity  fctr  ab  doing,  but  as  bIi6w-; 
ing  the  patriotic,  artistle,  and  humane  ^pJxlt 
of  the  mind  of  the  testator,  and  in  the  hope 
that  some  ohe  wlUi  'more  substantial  hold- 
ings, and  with  equal  patriotism  and  lore  of 
children  and  of  nature,  may  see  Uie  way 
dear  to  follow  the  pathmy  thus  marked' 
out: 

"Eleventh.  The  remainder,  five  thousand 
(5,000)  shares,  shall  ccHitinue  to  be  held  in  trust 
for  the  benefit  of  the  public  schools  of.  the  city 
of  Denver,  and  the  income  shall  be  lued  to  ele- 
vate and  sustain  the  already  fine  character  of 
the  schools." 

The  devisor  ttieh  enters  Into  detail  as  to 
the  manner  and  method  of  proTldlng  prises 
as  follows:  The  Fllis-Mac  primary  teadiert^ 
cash  prizes  ;^  the  Fits-Mac  school  flower 
cash  prizes ;  the  fits-Mac  jpupUe^  flowbr  casb' 
I^*lzes';  the  Fits^Mac  Wlndbw  hot  c^' 
prizes;  and  the  Fitz-Mac  piipil-hero  cash- 
prizes.   He  then  recites: 

'  "While  all  these  prizes  should  he  made  only 
lar^  enough  to  constitute  a  lively  incentive, '  I: 
desire  that  each  shall  in  turn  occasionally  be 
made  large  enough  to  create  a  decided. impres- 
sion on  the  minds  of  pupils  and  their  parents. 

"When  mOney  is  in  hand,  I  ddsire  uat  oecs' 
sional  prIzA  be  offered  for  the  best  essays  on  the 
habits  of  native  Colorado  birds  and  animals,  and 
the  merits  and  pleasures  to  people  of  learning 
to  observe  and  study  their  habits  and  of  belo;; 
kind  to  them.  It  would  be  well,  also,  hi  my 
opinion,' Co  offer  competitive  prisee  to  the  pupiU 
who  report  cases  of  illegal  cruelty  to  animals, 
and  children,  with  the  humane  view  of  securing 
relief.  These  reports  should  be  systematically 
made  to  the  proper  authority,  and  a  strict  ac- 
count kept  of  them,  to  encourage  the  children 
to  feel  their  iuQuence  in  creating  public  .senti- 
ment and  assisting  to  enforce  the  laws.  This' 
should  tend  to  make  boys  and  girls  effecti'v* 
democratic  citizens  by  showing  thmi  that  tbA' 
law  is  kin^  in  a  democracy.  If  my  purpose 
can  be  earned  out  intelligently  and  with  a  mod- 
erate degree  of  enthusiasm  by  the  coinmlssion' 
superintending  the  matter,  I  believe  it  will- 
qnickly.  gain'  public  approval'  and  encourage 
wealthy  people  to  make  similar  pnmsions,  all 
of  which  will  tend  to  correct  manifest  deficien-' 
cies  in  our  valuable  educational  system,'  and' 
render  school  life  lees  mouotoaous  and  irksome 
to  children.  I  earnestly  commend  my  motive  in 
these  provisions  of  my  will  for  the  public  schools 
to  the  watchful  care  of  the  mothers  and  fathers 
of  Denver;  Who  tax  themselves  with  Such  gen- 
erous pride  in  the  duty  -of  n^lataining  our  no- 
tably excellent  public  schools.  I  do  not  desire 
or  intend  to  relieve  th^m  of  paying  school  taxes. 
My  motive  is  only  to  add  stMnethlng  noi^  licking 
that  will  gWe  brightness  and  an  intelligent  wen 
to  the  present  too  monotonous  schooHife'  ot 
their  (;hildrei]i.  If  they  take  interest  enough -in 
the  experiment  which  I. desire  to  inaugprate  to 
make  a'  notable  success  of  it,  the  exampfe  Will 
BPtead  trnttcovcn^thb^iunttry.  '  Ourfiaescheol 
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houses  now  look  stark  and  dreary  from  the  ovt- 
■side  to  children,  and  suggestive  only  of  wear; 
drudgery.  Beautiful  window  boxes  and  flower 
beds  will  make  them,  look  chee^ul  and  attrac- 
tive. I  wish  to  record  the.oidnion  that  I  am 
inauguratiag  a  movement  of  far-reaching  im- 

eirtance,  and  my  hope  is  that  its  success  in 
enver  may  be  made  so  impreaBlve  by  the  cor- 
dial co-operation  of  parents  and  pupils  that 
.wealthy  people  everywhere  will  quicKly  provide 
for  its  adoption  in  their  own  localities,  X  love 
Denver  and  the  people  of  Denver,  who  have  al- 
ways been  encouraging  and  appreciative  to  me. 
I  have  long  sincerely  believed,  and  have  often 
publicly  stated  the  belief,  that  they  are,  as  a 
whole,  the  brightest  and  most  sympathetic  and 
helpful  people  in  America,  full  of  ambition  and 
especially  proud  of  their  public  schools.  I 
testify  my  admiration  for  their  character  by 
leavinff  for  the  help  of  their  children  an  im- 
portant part  of  my  estate;  and,  trusting  con- 
fidently In  their  intelligent  co-operation  in  giv- 
ing ^ect  .to  my  purpose,  I  lnv<^.tlie  btesdngi 
p£  heaven  upon  their  efforts." 

Wliat  a  pity  tbat  FitE-Ma<^a  dream  was 

not  a  reality. 

■  [1,  2]  The  contention  of  the  school  district 
Is  that  the  bequest  to  Mary  MacCarthy  was 
a  specific  legacy  of  certain  of  the  London- 
Arizona  stocks,  and  not  a  general  or  demon- 
MratiTe  legacy  under  the  ttUI.  The  rule  of 
construction  in  such  cases,  together  with  a 
definition  of  these  sereral  tet-tus,  was  well 
stated  by  Mr.  Justice  Campbell  In  th&  case 
of  Nudy  V.  Curtis,  86  Colo.  464,  85  Pac.  846, 
7  L.  B.  A.  (N.  S.)  692,  118  Am.  St  Rep.  113, 
10  Ann.  Gaa.  1134.   It  was  there-  said: 

"The  only  question  raised  and  decided  below, 
and  the  only  one  presented  here,  is  as  to  the 
nature  of  this  legacy.  The  plaintiffs  in  error  say 
tliat  it  is  a  demonstrative  legacy,  and  therefore 
It  was  not  adeemed  by  the  testatrix  in  her  life- 
time. The  defendants  in  error  say  tbat  It  was 
a  specific  Jegacy,  and  was  subject  to  be,  and 
aa  a  matter  of  fact  was,  a,deemed  by  the  testa- 
trix in  her  lifetime  by  collecting  and  com- 
mingling it  with  her  othet  funds.  It  is  suffi- 
ciently exact  for  our  present  purpose  to  say 
that  a  general  legacy  Is  one  wmph.  is  payable 
out  of  the  general  assets  of  a  testator's  estate, 
buch  as  a  gift  6t  money  or  other  thing  in  quan- 
tity, and  not  in  any  way  separated  or  distin- 
guished from  other  things  of  like  kind.  -A  spe- 
ciflc  l^icy  U  a  gift  by  win  of  a  specific. article, 
or  a  particular  part  of  the  testator's  estate, 
which  is  Identified  and  distingillshed  from  all 
others  of  the  same  nature,  and  which  is  to  be 
satisfied  onib^  by  the  deUveiT  and  receipt  of  the 
pardcular^ing  given.  A,  demonatratiTe  legacy 
partakes  of  the  nature  of  both  a  general  and 
specific  legacy.  It  is  a  gift  of  monet  or  other 
property  charged  on  a  particular  fund  in  such  a 
way  as  not  to  amount  to  a  gift  of  the  corpus  of 
the  fund,  or  to  evince  an  intent  to  relieve  the 
general  estate  from  liability  in  case  the  fund 
foils.  A  specific  beqaest  is  subject  to  ademption, 
but  such  is  not  true  of  a  general,  or  a  demon- 
strative, legacy..  •  •  *  In  aacertaining  the 
nature  of,  a  given  legacy,  some,  but  not  much,  aid 
Is  to  be  derived  from  the  adjudicated  cases.  The 
question  is  one  of  Intent,  to  be  gathered  from 
the  language  used  in  creating  it,  in  the  light  of 
the  circumstances  of  the  testator  and  the  prop- 
erty which  he  is  disposing  of  in  his.  will." 

.  It  will  be  observed,  from,  a.  careful  study 
of  the  beq.uest  to  Mairy  MocCarthy,  that  It 
contains  no  siteclfic  bequest,  witblfi  ,tl^.  .deC- 
InltloQ.  The  intent  1$  plaiii.  from .  the  lan- 
ffaatse:  ■  ,  . 


"To  provide  fdt  her-  suffidehtly,  yet  very  ju- 
diciously, is  the  first  desire  of -my  heart."  "I 
do  not  desire  to  leave  her  any  Legacy  to  be 
distributed  again  to  her  innumerable  heirs  up- 
on her  death,"  "I  accord  to  my  executors,  full 
freedom  to  do  this  according  to  their  judgment 
in  a  way  that  shall  be  satisfactory  to  my  said 
cousin.*! 

Then  the  general  direction  to  th^  execu- 
tors to  purtdiase  any  mortgage  on  her  bouse, 
to  make  Improvements  on  her  house,  so  that, 
all  told,  they  may  take  a  mortgage  on  her 
premises  not  to  exceed  $B,OQO,  without  inter- 
est during  her  lifetime,  to  be  hdd  In  troat 
for  another  nntU  her  death.  No  atoA  is 
specifically  mentioned,  and  none  ^ectflcally 
directed  to  be  sold,  to  accomplish  this  pur- 
pose. The  Intent  to  be  gathered  from  all 
these  declarations,  and  others  not  referred 
to  here,  Is  plain:  To  care  for  this  aged  rela- 
tive during  her  Ufetlme,  anid  this  to  be  finnn 
the  estate  as  a  .  whole.  It  is  true  that  pro* 
vision  is  made  that,  In  case  the  house  of 
Mary  McCarthy  shall  haTe  been  sold,  tben 
1,000-  shares  of  the  mining  8to(^  Is  to  be 
held  In  trust  for  her  during  her  lifetime. 
But  this  alternative  situation  did  not  arisen 
and  is  therefore  not  to  be  considered. 

[3]  But  the  school  district  can  have  no 
claim  to  the  general  estate  In  any  event. 
Its  legacy  was  confined  absolutely  and  def- 
initely to  the  Income  from  5,000  -shares  of 
the  mining  stock,  and  was  without  question 
a  Spedflc  bequest  of  the  Income  from  such 
stock  alone^  Tbls  Is  emphasized  by  the  state- 
ment that: 

"I  estimate  that  the  income  of  the  stock  ^ 
average  one  year  with  anoth^,  for  a  long  period 
at  least,  a  dollar  a  share  annually,  and  this 
fund  should  receive  ultimately  the  income  c^f 
7.000  shares.  All  prises  from  this  fund  shall  be 
open,  to  both  sexes,  regardless  ot  color,  religion* 
or,  nationality." 

So  that,  whatever  may  be  said  to  be  the 
rights  of  Maiy  McCarthy  under  the  wUl,  it 
is  plain  that  the  school  district  can  have  no 
other  dalm  than  to  the  income  from  the 
spedflc  ndinber  of  shares  of  8to(^  so  be- 
(jtfeatbed  In  trust  for  its  uses  as  specified  in 
the  will.  The  school  district,  therefbre,  can 
have  no  Interest  In  this  suit 

In  OUT  opinion  the  judgmmt  of  the  county 
conrt'Vas  right,  and  should  be'affiimed. 

The  Jodgment  Is  aflbmed. 


OABBsmr,  a  3^ 

concur.  ■ 


and  OABBIGUBS.  1., 


SHINN  v.  PEOPLE,  on  Inf.  of  RUSH, 
Dist.  Atty.,  et  al.   {No.  8348.) 

(Supreme  Court  of  Colorado.    June  7,  1915.7 

1,  Offickbs  *3>11  —  Classifibd  GnriL  Sbbv- 
ice  —  oonstbuotion  of-statut>  —  star 
Gaub  and  Fish  Cohuission.  '  * 

Const.,  art-  12,  §  1,,  provides  that  every 
bolder  of  any  civil  office  under  the  state  shall 
exercise  the  duties  of  his  office  until  his  suc- 
cessor iS'duly  qualified.  Laws  1907,  p,.262,  re- 
lating to  civil  service,  providing  by  section  10 
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that  the  qaaUfled  Berrlce  ihoold  Include  all  ap- 
pointive oBoen  and  emplt^te  In  state  instita- 
tions,  and  that  all  penona  in  the  elaa^fled  serr- 
ice  when  the  act  became  effective  should  retain 
their  positions  until  removed  therefrom  under 
its  provisions,  was  amended  b;  an  initiatire  act 
•ffectin  January  22,  1913  (Laws  1913,  p.  682) 
BO  aa  to  provide  tbat  all  appointive  officers  and 
employes  in  the  .civil  service  of  the  state  should 
be  included  in  the  classified  service,  and  by 
omitting  the  provision  as  to  persons  in  office 
when  the  act  took  effect.  Defendant  on  hfay 
8,  1911,  waa.app<^nted  state  game  and  fish  com- 
missioner, which  office  be  continued  to  hold 
for  a  term  of  two  years  and  then  held  over  as 
a  de  facto  officer,  and  on  January  26,  1914,  re- 
Utor,  who  by  examination  had  gone  upon  the 
eligible  list,  on  certificate  to  the  Governor,  was 
appointed  to  the  office  and  qualified.  Held,  on 
quo  warranto  for  possession  of  the  office,  that 
amended  section  10  extended  only  to  those  who 
bad  or  shoidd*  take  an  examination  and  show 
the  necessary  qualifications,  and  did  not  put 
defendant  on  any  •classified  list,  so  as  to  entitle 
him  to  hold  office  until  removed  on  charges,  and 
tbat  relator  was  entitled  to  the  office. 

[Ed.  Note.— For  other  cases,  ae*  Offioen,  Cent. 
Dig.  IIS;  Dec.  Die.  «=»11] 
2,  OnrcBBS  «=s>ll  —  ApPoinTUEirr  —  Civil 

SEBVICE  Law— CONBTBUCTION. 

The  Civil  Service  Law  (Laws  1907,  p.  2621. 
aa  amended  by  initiated  act  of  January  2^,  1913 
(Laws  1913,  p.  «82)  should  be  liberally  con- 
Btraed  to  enforce  ita  object  of  promoting  the 
efficiency  of  the  service,  by  employing  only  per- 
sons who  have  shown  by  examination  the  quali- 
fications for  positions  therein,  and  of  not  iHit- 
ting  or  keeping  in  the  service  persons  who  have 
not  so  qualified. 

[Ed.  Note.— For  other  cases,  see  Offioers, 
Cent  Dig.  §  13;   Dec  Dig.  «=»U.] 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  Denlson,  Judge. 

Quo  warranto  by  the  People  of  the  State 
of  Colorado,  on  the  information  of  John 
Rush,  District  Attonjey,  and  Walter  B.  Fra- 
ser,  against  James  A.  Shinn.  Judgment  for 
relators,  and  defendant  brings  error.  Af- 
firmed. 

Bryant,  Nye  ft  Malbum,  John  A.  Ewing, 
A.  T.  Monsou,  and  Frazer  Arnold,  aU  of  Den- 
ver, for  pontiff  In  error.  John  A.  Bush, 
Diat.  Atty.,  of  Denver  (John  Bamett,  John 
Campbell,  and  Frank  McLaughlin,  all  of  Den- 
ver, of  counsel),  for  defendants  In  error, 

BAILGY,  3.  [I]  On  May  3rd,  1911,  the 
Oovemor-  aivolnted  James  A.  Slilmi  to  be 
Btate  Game  and  Flah  Commissioner,  for  a 
term  of  two  years,  and  be  emtlnned  unin- 
terruptedly to  htM  and  exercise  the  duties 
of  his  office  for  that  period,  and  thereafter 
held  over,  abiding  the  qualification  of  a  law- 
ful sncceesor,  under  Section  1  of  Article  XII 
of  tbe  Ctmatitotlon,  which  reads: 

"Every  person  holding  any  civil  oflice  under 
the  state  or  any  municipality  therein,  shall,  un- 
less removed  according  to  law,  exercise  the 
duties  of  such  office  until  his  anocessor  is  duly 
qualified.   •  • 

In  March,  1907,  the  (Jeneral  Assembly  pass- 
ed a  law  in  relation  to  civil  service  In  state 
institutions  and  municipalities.  Section  10  of 
that  act  reads  as  follows: 


"Sec.  10.  Except  as  specified  In  Section  11, 
the  dasrified  sernce  under  thla  act  shall  include 
all  employ^  of  the  civil  service  commission, 
and  all  appointive  officers  and  employes  in  State 
institutions,  and  in  cities  of  the  first  and  sec- 
ond class,  whether  organised  under  general  law 
or  special  charter,  whenever  any  such  cities 
shall  adopt  this  act  as  herelnaner  provided. 
The  City  and  County  of  Denver  and  any  city 
organized  under  article  XX  of  the  Constitution 
may  avail  itself  of  the  provisions  of  this  act. 

"All  persons  occupying  positions  in  the  classi- 
fied service  when  this  act  takes  effect  shall  re- 
tain their  ifositions  until  removed  therefrom  un- 
der its  provisions." 

At  the  time  of  the  appi^ntment  of  Sblnn 
neither  tlie  office  of  Qame  and  Fish.  Ooninia- 
sioner  nor  any  positi<ai  In  that  detwrtmCTt 
wa?  in  the  classified  service.  At  the  elec- 
tion of  1912,  by  an  Initiated  act  which  went 
into  effect  January  22nd,  191S,  the  dvU  aerv- 
ice  law  ad<vted  In  1907  ms  amended,  'and 
Section  10  theretit  was  made  to  read  In  iMirt 
as  follows: 

"Sec.  10.  All  appointive  officers  and  employ^* 
in  the  Civil  Service  of  the  State  and  of  all 
State  Institutions  shall  be  included  In  the  dae- 

sified  service,  except,"  etc 

From  Section  10  as  amended  the  provislMi 
"All  persons  occupying  positions  In  the  classi- 
fied service  when  this  act  takes  effect  shall 
retain  their  positions  until  removed  there* 
from  under  its  provisions"  was  omitted. 

In  this  case  there  Is  no  dispute  but  that  the 
term  of  Shlnn  under  bis  appointment  had  ex- 
pired. It  Is  admitted  tbat  he  was  holding  as 
a  de  facto  officer  under  Section  1  of  Article 
XII,  supra,  until  his  successor  should  be 
qualified.  The  civil  service  acts  of  1907  and 
1913  were  the  guides  for  persons  who  desired 
to  bring  themselves  within  their  provisions. 
They  required  those  seeking  positions  in  the 
civil  service  of  the  state  to  submit  to  an  open, 
competitive  examination,  the  passing  of 
which  with  a  grade  above  seventy  per  cent, 
entitled  them  to  be  placed  on  en  eligible  list, 
from  which  persons  to  fill  positions  In  the 
public  service  were  to  be  diosen.  At  the  time 
this  law  became  effective  the  state  had  In  its 
employ  a  number  of  persons,  including  Sblnn, 
who  had  been  appointed  for  fixed  terms.  On 
December  23rd,  1913,  an  open,  comx)etltlve  ex- 
amination was  held  by  the  Civil  Service  Com- 
mission to  create  an  eligible  list  from  wblcb 
the  Governor  could  name  a  successor  to 
Shinn,  who  declined  to  take  the  examination, 
and  did  not  In  any  way  attempt  to  comply 
with  the  requirements  of  the  civil  service  law 
in  this  respect  Fraser.  the  claimant  to  the 
office,  was  examined  with  others,  end  passed 
with  the  highest  grade.  On  January  26th, 
1914,  the  Governor  made  a  requisition  on  the 
Civil  Service  Commission,  and  Fraser  was 
certified  as  a  proper  person  for  appointment 
to  the  office.  On  January  27th,  1014,  he  was 
appointed  and  presently  thereafter  duly  qual- 
ified. After  qualification  he  made  demand  on 
Shlnn  for  possession  of  the  office,  which  was 
refused,  and  thereupon  filed  in  the  District 
Court  of  Denver,  through  the  District  Attor- 
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ney,  tbls  action  In  quo  warranto  to  try  title 
to  the  offlee.  Up(m  trial  Fnser  was  declaxod 
to  be  entitled  to  the  office  and  was  placed 
fiier^  under  judgment  and  decree  of  tb» 
District  Coart,  vlilCh  this  court  dedlned  to 
supersede;  Bhtnn  proeecutes  this  writ  of  ex^ 
roT  to  the  Judsment  and  order  of  tl»  District 
Oonrt  In  fiiTor  of  Fraser. 

It  la  ctmtended  by  coanaA  that  by  Tlrtoe 
of  the  proTtsltms  of  Section  10  of  the  initiat- 
ed bUl,  whidi  reads:  "All  appcdntlve  <rfBcera 
and  employte  In  the  ctvll  service  of  the  rtate 
and  of  all  state  Instltutlona  shall  be  Includ- 
ed In  the  classlfled  service,"  Shlnn  was  pat 
In  the  dasalfled  aenlce.  and  that  he  could 
not  be  removed  except  un^  Section  16  of  the 
ac^  which  provides  that  dlacbargea  from  the 
dasalfled  service  or  reduction  In  grade  and 
compensation,  or  both,>may  oals  be  made  for 
cause  after  notice  and  bearing. 

Tbls  contention  calls  for  a  c<HistrucUon  of 
tbat  portion  of  amcmded  Section  10,  upon 
which  Shlnn  relies  to  retain  offlce.  By  the 
statute  of  1907,  in  practically  the  same  lan- 
guage as  la  used  In  amended  Section  10,  it 
was  declared  tiiat: 

"The  clBssified  serrice  under  this  act  shall  in- 
clude all  employ^  of  the  ctvU -service  commis' 
sion,  and  all  appointive  officers  and  employes 
in  State  institatlons,"  .  etc. 

This  provision  is  as  bread  In  its  signifi- 
cance. BO  far  as  it  affects  appointive  officers 
and  employes  who  were  then  brought  into 
the  classified  service,  as  is  amended  Section 
10,  which  merely  extends  end  enlarges  tbat 
list  Hie  legislature  deemed  it  necessary,  in 
order  to  make  Section  10,  as  originally  enact- 
ed, apply  to  persons  occupying  positions  then 
brought  into  the  classified  service,  to  thus 
provide: 

"All  persons  occupying  posltitma  In  the  dassi- 
fled  serriee  when  this  act  takes  efEect  shall  re- 
tain  their  positions  antil  removed  therefrom  un- 
der its  provii^ms." 

[t]  lUs  provision  was  omitted  frran  the 
act  of  1013»  which  Is  a  clear  legislative  decla- 
ration that  It  was  not  the  intoit  ot  the  peo- 
ple; by  the  initiated  act,  to  have  it  aiK^ly  to 
persons  occupying  positions  in  the  classified 
servloB  who  had  not  Qualified  by  taking  the 
required  examination.  Hie  omlssloo  of  this 
paragraph  negatlres  tlui  contention  of  counsel 
for  Shlnn  tbat  by  the  provision  In  question 
be  personally  was  idaced  In  the  classified 
service;  Ttu  manifest  intention  <tf  tbe  peo- 
ple, in  view  of  all  the  provisions  of  the  civil 
service  law,  was  to  make  Oie  provision  of 
amended  Section  10  apply  to  appointive  offices 
and  to  the  posltiona  to  be  filled  rather  than 
to  perscms.  The  scope  of  the  application  of 
tUs  law  la  to  be  gatb»ed  from  an  of  its  pro- 
visions which  must  be  coniddered  together  to 
correctly  ascertain  its  meaning.  It  tdiould  be 
liberally  construed  to  raiforce  its  oatenalble 
object,  whldi  is  to  promote  the  efilidency  of 
the  dvll  service  by  employing  persons  only 
who  have  shown  by  proper  examlnatioa  qual- 
ifications for  [wsiticHis  therein,  and  not  to 


tmt  in,  or  keep  in  the  service,  persons  who 
have  not  so  qualified.  Tbns  considered  and 
thus  oonstnied,  Shlnn  was  never  in  tbe  claasl- 
fled  awlce.  The  application  of  the  law 
tends  only  to  those  who  have  taken  an  ex- 
amination and  thereby  abowed  the  necessary 
qualifications,  and  to  those  who  abould  do  so 
in  the  future.  Shlnn  is  In  neither  of  these 
dasaes,  and  manifestly,  therefore,  was  nei- 
ther under,  nor  oititled  to  the  protection  ot, 
the  civil  service  law. '  To  bold  othOTriae 
would  be  contrary  to  the  spirit  of  Oie  act  and 
would  nullify  its  primary  pnipose,  roidering 
it  ineffectual  to  aootmipILsh  tbe  object  aou^t 
by  its  paasagei. 
Jud^nent  affirmed. 

OABBBDBT,  O.  J.,  and  WHITH,  3^  concur. 


TOWNBR      SOHAFI'NIT.    (No.  8221.) 
(Supreme  Court  <^  Oolorado.    June  7,  1916.) 

X  AnVKBSB  POSSESSXOK  «=s>85— REQniSIT£8~ 

CoLOK  OF  Title. 

In  an  action  to  quiet  title,  where  defend- 
ant set  up  the  defense  of  adverse  possession, 
testimony  that  she  bad  purchased  the  property 
under  a  warranty  deed,  duly  acknowleaig;ea  and 
recorded  in  the  usual  form  and  without  reser- 
vations or  exceptions,  for  a  stated  sum  of  mon- 
ey, was  sufficient  to  sustain  a  finding  that  she 
occupied  under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
sesaion.  Cent.  Dig.  It  318,  408-^03,  666,  667, 
C60,  668,  6SS-690;  Dec.  Dig.  «cs»86.] 

2.  Advobbe  Po^kssior  «=995— RuqiTxenBS— 
Patmbnt  of  Taxes. 

In  an  action  to  quiet  title,  evidence  that 
defendant  had  paid  the  taxes  on  the  land  in 
question  for  13  years  with  the  exception  of  lialf 
a  year  was  sufficient  to  sustain  a  finding  that 
she  had  paid  taxes  for  seven  consecutive  years. 

[Ed.  Note^—For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  530-^2 ;  Dec  Dig.  «=> 
95.] 

3.  Adverse  Possession  <^114r-REQUi8iTEs— 
Occupation. 

Where  adverse  possession  was  set  up  as  a 
defense  in  an  acticn  to  quiet  title,  evidence  th.it 
plaintiff  had  planted  some  vegetables  on  the 
premises,  and  that  he  planted  some  potatoes 
another  year  and  paid  tot  cutting  weeds  in  still 
another  year,  but  had  not  inclosed  the  laud, 
was  ii^sufficient  to  overturn  a  finding  that  the 
land  had  remained  vacant  since  its  purchase  hy 
defendant. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  ||  6^^,  685,  686;  Dec 
Dig.  «B»114.} 

4.  Advebse  PossBsaion  «S90S— Bxquisrrss— 

STATD'raas. 

Under  Rev.  St  1908,  |  4090,  relating  to 
adversd  possession  under  payment  of  taxes, 
where  defendant  occupies  land  under  color  of 
title  and  pays  taxes  for  seven  successive  years 
and  the  property  remains  vacant  for  sucli 
period,  she  must  be  adjudged  to  be  the  legal 
owner  of  such  land  to  uie  extent  of  her  paper 
title  thereto. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session. Cent  Dig.  8§  526-527;  Dec.  Dig.  «ss> 
93.] 

6.  Advbbsk  POSaKSSION  «=»60— BEqUISIIXB— 
HOSTILB  POSSESSIOK. 

Plaintiff,  in  a  suit  to  quiet  title,  deraigned 
title  through  a  trust  deed  executed  by  a  corpu- 
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ration  which  was  the  commOD  Bonrce  o(  tittle, 
Defepdant  deralgned  title  throngh  the  same  cor- 
poration oy  warranty  deed,  executed  aiibsequent 
to  the  execution  of  the  truat  deed.  The  trust 
deed  was  later  foreclosed,  and  defendant  re- 
mained in  possession.  Held,  that  defendant's 
deed,  at  least  after  the  foreclosure,  constituted 
a  hostile  elum  snffldent  to  support  adverse  pos- 
session. 

Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dis.  H  282-312,  823,  828;  Dec. 
Die.  ^»60.] 

Error  to  District  Gonrt,  Gity  and  Ootmty 
of  DeUTer;  James  H.  Teller,  Jndge. 

Action  b7  Reginald  V.  Towner  against 
Hargaretha  SchafTnlt  There  was  a  judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

Isbam  B.  Howze,  of  Denver,  for  plaintiff 
In  error.  Albert  T.  Orahood,  of  Denver,  for 
defendant  in  error. 

HILL,  J.  This  action  was  instituted  by 
the  plaintiff  In  error  to  quiet  his  alleged  title 
to  four  lots  in  Berkeley.  The  complaint 
was  in  the  usual  form.  It  alleges  ownership 
in  fee,  possession,  and  that  the  defendant 
claims  an  adverse  interest  therein,  etc.  Trial 
was  to  the  court,  which  found  the  issues  in 
favor  of  the  defendant  and  entered  decree 
quieting  her  title  to  the  lots  as  against  the 
plaintiff,  who  brings  the  case  here  for  review. 

The  defendant  pleaded  four  separate  de- 
fenses ;  if  any  one  was  good  and  Is  support- 
ed by  competent  testimony,  the  Judgment 
should  be  affirmed.  The  substance  of  the 
fourth  la  that  the  premises  are  and  were  va- 
cant and  unoccupied  land ;  that  the  defendant 
acquired  and  Is  now  holding  It  as  owner  in 
fee  under  claim  aod  color  of  title  made  in 
good  faith  by  warranty  deed  from  one  Jonas 
W.  Benton,  bearing  date  February  1,  18&3, 
duly  recorded,  etc.,  and  that  she  has  paid, 
during  all  of  said  time,  all  taxes  and  assess- 
ments of  every  kind  legally  assessed  against 
it  for  a  period  of  more  than  seven  years  im- 
mediately prior  to  the  commencement  of  this 
action.  This  suit  was  Instituted  June  13, 
1911. 

[1-3]  The  testimony  discloses  that  the  de- 
fendant. In  good  faith,  made  purchase  of  this 
property  from  Jonas  W.  Benton,  who  gave  to 
her  a  warranty  deed  therefor,  bearing  date 
February  1,  1893,  acknowledged  February  7th 
and  recorded  February  20th,  following;  that 
this  deed  was  in  the  usual  form,  and  contains 
no  reservations  or  exceptions;  that  the  de- 
fendant paid  $700  for  the  lots  and  has  paid 
all  taxes  assessed  against  them  for  the  years 
1894  to  1913,  inclusive,  with  the  exceptions 
of  the  first  half  of  the  taxes  for  the  y^r 
1898.  Eliminating  the  first  half  of  the  1S98 
taxes  and  the  four  years  preceding  paid  by 
her,  it  still  leaves  the  taxes  for  13  consecu- 
tive years  paid  by  her  under  claim  of  title, 
evidenced  by  warranty  deed  of  record.  The 
testimony  is  confilcting  as  to  the  lots  being 
vacant  and  unoccupied,  from  1908  to .  19U. 


The  plalntifTs  testimony  Is  to  the  affect  that 
he  purchased  them  in  April.  1908,  and  se- 
cured, his  deed  Novemtier  1st  following,  which 
was  recorded  February  3,  1909 ;  that  he  had 
some  vegetables  planted  on  them  In  1908, 
bat  did  nothing  In  1909,  but  that  a  neighbor 
did;  that  he  put  part  In  potatoes  in  1910 
and  paid  for  cutting  the  weeds  in  1911. 
There  was  no  testimony  that  he  ever  had 
them  inclosed,  and  he  admits  that  he  had 
never  paid  any  taxes  on  them  np  to  the 
time  of  the  institution  of  this  action.  The 
defendant's  testimony  is  to  the  effect  that  at 
the  time  of  her  purchase  In  1893,  her  hus- 
band, as  her  agent,  went  upon  the  lots  and 
took  possession ;  that  they  Intended  to  build 
upon  them ;  that  they  were  then  vacant  and 
unoccupied,  and  have  been  ever  since;  that 
some  one  planted  some  vegetables  on  them  one 
year,  Hot  all  over,  but  Just  a  spot  here  and 
there;  that  this  was  10  to  15  years  prior  to 
1913;  that  the  defendant  or  her  agent  did 
not  know  who  did  it,  but  were  told  It  was 
some  one  in  the  neighborhood;  that  it  was 
done  without  tiie  defendant's  consent;  that 
as  soon  as  the  defendant  learned  that  the 
plaintiff  made  claim  to  the  lots  (which  was 
shortly  before  the  institution  of  the  suit)  her 
husband  went  to  him  and  asked  him  by  what 
right,  etc.,  and  asserted  her  title  to  them; 
that  the  defendant  talked  to  his  wife  and  told 
her  that  she  owned  the  lots,  also  to  a  Mr. 
Walker,  who  It  appears  was  an  ofl^cer  or 
agent  of  the  corporation  that  conveyed  them 
to  the  plaintiff;  that  he,  Walker,  wanted  to 
settle  the  matter,  but  that  the  defendant, 
through  her  husbaipd,  declined  and  informed 
him  that  the  property  was  theirs,  etc.  Sec- 
tion 4090.  B.  S.  1908,  in  part,  reads: 

''Whenever  a  person  having  color  of  title, 
made  in  good  faith,  to  vacant  and  unoccupied 
land,  shall  pay  all  taxes  legally  assessed  there- 
on for  seven  successive  years,  he  or  she  shall 
be  deemed  and  adjudged  to  be  the  1^1  owner 
of  said  vacant  and  unoccupied  land  to  the  ex- 
tent and  according  to  the  puiport  of  his  or  her 
paper  title.  •  •  •  Provided,  however,  if  any 
person,  having  a  better  paper  title  to  said  va- 
cant and  unoccupied  land,  shall  daring  the  said 
term  of  seven  years,  pay  the  taxes  assessed  on 
baid  land  for  any  one  or  more  years  during  the 
said  term  of  seven  years,  then  and  in  that  case 
audi  person  seeking  title  under  claim  of  taxes 
paid,  bis  heirs  and  assies,  shall  not  be  en- 
titled to  the  benefit  of  this  section." 

[4]  When  the  testimony  is  considered  as  a 
whole.  It  la  sufficient  to  support  the  court's 
findings  which  sustain  the  defendant's  title 
under  this  section  so  far  as  color  of  title, 
the  payment  of  taxes  for  seven  successive 
years,  and  the  vacancy  of  the  property  dur- 
ing this  period  is  concerned.  When  these 
matters,  take  plac^  if  performed  in  good 
faith,  the  provisions  of  the  statute  are  un- 
conditionaL  It  states  that  lie  or  she  shall  be 
deemed  and  adjudged  to  be  the  legal  owner 
of  said  vacant  and  unoccupied  land  to  the 
extent  and  according  to  Oie  purport  of  his  or 
her  paper  title.  Knight  v.  Lawrence,  19 
Colo.  426,  Se  .Paq.  242;  Schlagieter  v.  Gude, 


.^s>Fi»  other  casM  aaa  suae  topic  and  KBT-NWBBA  In  all  Kaf^ambmA  XHitf U  aoS  Iiulsua  ~  "* 

Digitized  by  Google 


Colo,) 


SMITH  ' 


027 


30-  Colo.  SIO,  70  Pac  428;  * Uinpf re ■  Co;  r. 
Howell,  22  Colo.  App:  684,  326  PaC;  1096; 
Webber  t.  Wannanaker, '  88'  Colo.  42S,  S» 
Pac.  780.  I 

[B]  Whlla  nmoedlnsr  the  itatenients  last 
made  to  be  the  proper  meaning  of  tide  stat- 
ute, counsel  urge  that  ih9  color  of-  tMto  in- 
tended most,  of>nece88lt7,  be  hostUe  to  tbe 
real  owner  the  saine  as  lioatlllty  of  posses- 
sion under  section  ^>80,  Ber.  Stats.,  and  it 
Is  contended  tbat  sn<di  was  not  fba  case  here, 
and  In  no  event  could  be  prior  -to  2£ay  4, 
189Q.  for  the  following  reastms  :■  The  record 
discloses  that  the  Denver  Land  &  Security. 
Company  was  tbe  commcai  aonroe  of  title; 
that  upon  the  lOtb  day  of  Febmaiy^  188^  it 
executed  its  ti;ast  deed  upon  this  and  a  large 
amount  of  oQier  prop^ty  to  secure  the  pay-, 
ment  to  one  Walker  of  a  larger  amouni  of 
money;  that  this  deed  of  trast  was  fora- 
closed  and  a  large  portion  of  the  property, 
Indndlng  tbe '  lots  in  4ueBti<Hi,  sold  and  a 
trustee's  deed  issued  therefor  upon  May  4, 
1809.  recorded  May  6th;  t^at  the  plainUff 
deraigns  title  Oirongh  this  t^ast  deed.;  that 
the  defendant  dera^^  title  through  tbe  Dcoi- 
ter  Land  &  Security  Company,  wfiose  war- 
ranty deed  to  these  lots  was  executed  subse- 
4uent  to  tbe  execution  and  recoirdlng  of  this 
deed  of  trust,  and  wbi^h  makes  It  subject 
thereto,  which  it  Is  alleged  was  a.  valid  lien 
thereon,  to  put  It  in  another  way,  that  the 
title  to  the  . property  stoo^  bi  the' name' of 
the  trustee  at  the  tiiqe  .of  the  execution  6t 
the  security  company's  warranty  deed,  as 
well  as  at  the  date  of  liie  Benton  d^  to 
the  defendant  In  B^ebruary,  1893,  for  which 
reason  the  defiendant's  deed  was  not  a  hostile 
claim  to  tbe  sonrt^e  of  title  under  which  the 
plaintiff  acquired  the  property ;  that  the  fnct 
that  tbe  Indebtedness  secured  "by  the  deed 
of  trust  might  be  Seated  by  the  statute  of 
limitations  did  not  make- any  dllTerence,  for 
the  reason  this  6ourt  has  heretofore  lield 
that  this,  does  not  prevent  tbe  foreclosure  of 
a  trust  deod  containing  a  power  of  sale  as 
this  one  did;  brace  that  the  defendant's  ti- 
tle was  at  no  time  hostile^  to  that  of  the 
plaintiir  and  his  grantors,  6r  at  le%st  that 
such  hostlli^  did  not  commence  until  May 
4,  1899;'  that  np  to  ttiat  time  her  claim  of 
ownership  must  be  presumed  to  be  tbe  equity 
of  redemption  only  subject  to  this  deed  of 
trust,  and  not  In  conflict  with  it;  hence  was 
not  held  in  good  faith  as  a  hostile  title,  at 
least  so  long  as  It  was  subject  to  this  deed 
of  tmst 

Accepting  fbr' the  purposes  of  this  case,  but 
without  deciding,  that  the  plalntlifs  claim 
of  color  of  title  In  good'faith  Was  not  hotrtlle, 
and  could  not  thnsr  become  until  May  4, 1890, 
when  tbe  trust  deed  was  foreclosed  and  the 
trustee's  deed  placed  of  record-;  we  are  dnablc 
to  see  how  It  can  (jiange-  the  conditions. 
We  cannot -agree -that  it  was  liot  a  hostile 
title  in  good  faith  after  the  fOi^closure.' '  This 
suit  was' not  instituted  until' Jnae  13,  1911^ 


at  this  tline  tbe  deffesadant  had  paid  all  taxes 
for  the  years  1809  to  1911,  inclusive,  12 
years,  having  on  iuly  24,  1899,  paid  the  sec- 
ond half  of  the  taxes  for  the  year  189S«  and 
thereafter  paid  them  all  as  they  became  due 
up  to  Februazy  26,  IBIS,  when  she  paid  the 
1912  taxes,  having,  on  January  10,  1011,  paid 
la  full  the  taxes  for  the  y&&t  1010,  hence, 
accepting  the  court's  findings  In  favor  of  the 
defendant  to  include  the  property  being  va- 
cant and  unoccupied  as  alleged  in  the  an- 
swer, it  discloses  tbe  payment  of  all  taxes 
under  £olor  of  title,,  eto^.  in  good  faith  from 
May  4, 1809,  up  to  June  13,  1911,  a  period  of 
over  seven  consecutive  yean,' during  which 
time  all  of  these  matters  required  by  the 
statute  transpired  concurrently,,  for  which 
reason  it  was  proper  that  she  be  adjudged 
the  owner  according  to  the  purport  of  her 
paper  title.  Sehlageter  v.  Gude,  30  Colo.  310, 
70  Pac.  428 ;  Parker  v.  SetU,  47  Colo.  428, 
107  Pac.  816;  1  Cyc.  1105.'  ' 

Tbe  Judgment  is  affirmed. 
,  Affirmed. 

GABBEBT.  C  J.,  and  GARBIOUBS,  J., 
concur. 

MEEK  et  al..  T.  SMITH.    (No.  8000.) 
(Supreme  Court  of  Colorado.    June  7,  1915.) 

1.  CoRpORAnoNS    <Sx=>496   —   LlABlUTT  K)B 

TOBTS— CONSPIBACT. 

.  A  corporatioa  may  be  held,  liable  in  dqm- 
ngea  for  torts  comniitted  ia  pun^uauce  of  a  cod- 
spiracf  to  which  it  is  a  party  to  tbe  saine  ex-' 
tent  as  aa  individual. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  i  1907;  Dec.  Dig.  «=>496.] 

2;  cobpobations  €=»423  —  tobtb  —  acts  of 
Agent. 

A .  corporation  as  an  individual  is  liable 
for  injuries  suffered  bj  a  third  person  from  fin 
act  of  its  agent  done  in  tbe  discharge  of  his 
duties  and  within  the  apparent  scope  of  his 
authorit^i  though,  the  agmt  has  dis<HK7ed  his 
instructions. 

tEd.  Note.— For  other  oas«t,  see  Corporatioos, 
Cent  Dig.  Its  1692-1605 rOec.  Dig.  «»423l 

3.  False  Impbisonment  ^=31— Evidence— 

■  StJFPICIENCr. 

In  an  action  for  damages  tog  false  impris- 
onment, evidence  held  .to  .warrant  Judgment  for 

plaintiff. 

[Ed.  Mote.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  S  108 ; '  Dec.  Dig.  «s» 
31.1 

4.  Tbovbb  and  GoirvEBSttm  >8s>40  —  Eti- 

nENca. 

Id  an  action, for  conversion,  evidence  A«M 
to  sustain  judgment  for  plaintiff. 

lEd.  iiotei—'b^r  other  cases,  see  Trover  and 
Conversion;  Cent  Dig.  |S  2^244;  Dec.  Dig. 
*=»40.]  • 

6.  Evidence  «=»110  — Rbs  GBatja— Tobts  — 
Pbdvocatioh. 

In  an  ^action  by  plaintiff,  yrbo  was.  a  news- 
paper publisher,  for  damages  fOr  her  deporta- 
tion and  the  destniction  of  her  printing  plant, 
it  appeared  that  the  provoking  article  was  writ- 
ten on  March  ^d.  Foar  days.later-a  mass 
meeting  was  held,  and  on  ^e.two  days  wjccecd- 
ing  the  wrongs  to  plaintiEf  were  committed. 
UfM  that,  *h!li-  p'rovocatron  bccnrrltig  concui^ 
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rentl7  vlth  the  BXta  diftrsed  is  admisi^ble  as 
part  of  the  res  gestra  aod  in  mitigation,  of 
damages,  the  provocation  In  this  case  was  re- 
mote and  coala  not  be  conwdered. 

[Sd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  SOB-SOft;  Dec.  Dig- 

6.  Tbul  ^s»2ra  —  iNSTBucnoNB  —  Spaoinc 
Objections. 

To  be  considered,  objections  to  an  instrnc- 
ticm  must  be  specific,  and  where  a  general  ob- 
jection  is  ft^loved  by  a  specific  one  the  spe- 
cific one  snnjlants  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cratt 
Dig.  H  688,  089;  Dee.  Dig.  «s»278.] 

7.  Teial  «=»191  —  IwaTBUcnoNa  —  AeauKP- 

TIOR. 

An  instraction,  in  an  action  for  the  con- 
Tcrelon  of  property,  which  directed  the  jury 
to  award  plaJntlir  the  valne  of  such  property, 
which  the  jnry  might  find  by  the  evidence  wss 
converted  by  defendants,  was  not  erroneous  in 
assnming  thiit  there  was  a  converBion. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sfi  420-131,  435;  Dec.  Dig.  ^19ij 

8.  Tbovbb  ahd  Cdhtbbbion  4s»22  —  Da* 

FBNBES. 

Where  property  was  converted  by  defend- 
ants, being  talcen  from  plaintiff's  custody  and 
stored  in  another  place,  defendants'  mere  plea 
that  they  would  return  it  does  not  rnaude 
plaiotilf  from  recovering  for  tlie  c<»iTersion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  fli  162-162^  167-169; 
Dec.  Dig.  «S922.] 

Oabbert,  O.  J.,  and  Bailey,  3.,  dlsaentlnt. 

Error  to  District  Conrt,  QnimlBon  Coun^ ; 
Thomas  J.  Blacli,  Judge. 

Action  by  Sylvia  T.  Smltb  aganst  C.  F. 
Meek  and  others.  There  was  a  Judgment  for 
plaintiff,  and  defendants  bring  errw.  Af- 
firmed. 

E.  M .  Nourse  and  Sapp  ft  Naab,  aU  of  Qan- 
nlson,  for  plaintiffs  In  error.  S.  D.  Crump,  H. 
a  Allen,  and  Caiarles  6.  Witver,  all  ot  Den- 
ver, for  defendant  In  error. 

WHITE,  J.  Defendant  in  error,  as  plain- 
tiff, brought  siiit  for  damages  against  plain- 
tiffs in  error,  as  defendants.  Three  causes  of 
action  were  embodied  In  the  complaint  The 
first  was  for  conversion  of  plaiotlfT's  property 
and  the  destruction  of  her  business ;  the  sec- 
ond, for  unlawful  arrest  and  false  Imprison- 
ment ;  and,  the  third,  for  deporting  her  from 
the  town  and  county  In  which  she  resided. 
The  basis  of  the  action  was  that  the  defend- 
ants entered  Into  a  conspiracy  to  commit  the 
wrongs  charged  and  In  pursuance  thereof  ac- 
tually committed  them.  The  Colorado  Yule 
Marble  Company  and  the  Crystal  Blver  & 
San  Juan  Railway  Company,  defendant  cor- 
porations, filed  separate  answers,  while  the 
answer  of  the  other  defendants  was  Joint 
A  verdict  was  rendered  in  favor  of  plaintlCf 
and  from  the  judgment  entered  thereon  the 
defendants  have  brought  tlie  case  here  for 
review. 

The  contentions  of  Importance,  upon  which 
plaintlfrs  in  error  rely  for  reversal  of  the 
Judgment,  may  be  stated  as  follows:  (1)  The 


evidence  failed  to  establish  a  conspiracy  and 
the  doing  of  the  alleged  wrmigful  acta  pur- 
suant thereto,  or  to  connect  the  defendant 
corporations  therewith;  (2)  the  court  erred 
to  the  prejudice  of  defendants  In  its  rulings 
on  the  admission  and  rejection  of  evidence; 
(3)  the  court,  over  the  objection  of  the  de- 
fendants, Improperly  Instructed  the  jury. 

11 , 2]  1.  A  corpwation  may  be  held  liable 
In  damages  for  torts  in  pursuance  of  a  con- 
spiracy to  which  it  is  a  party  to  the  same 
extent  as  individuals,  and,  by  reason  of  the 
acts  of  those  wh<»n  It  ba»  placed  in  charge 
of  its  affairs,  be  guilty  of  malice  or  oppres- 
slon  -and  subject  to  both  actual  and  exem- 
plary damagea.  If  Ita  agent  In  tbe  dladiarge 
of  Ids  duties,  and  within  the  appftrent  aco^fe 
of  his  authoril7i  does  an  act  from  which  a 
third  person  suffers  Injury,  the  corporation 
Is  liable  for  the  damagea  resulting  therefrom, 
notwldutandlng  tlie  ag«it  may  bave  failed 
In  his  duty  In  the  premises  or  even  disobeyed 
his  instructions.  Moreover,  if  the  act  Is 
prompted  by  frandnlent  or  inallclona  motives, 
the  AgeaVB  fraud  malice  la  Imputed  to  the 
corporation.  Western  Union  Telegraph  Co.  v. 
Eyser,  2  Colo.  141;  Dunshee  v.  Stand.  Oil 
Co.  et  al.  (Zowa)  146  N.  W.  830;  10  Cyc. 
1203-1218;  Clark  &  Marshall  on  Corpora- 
tions, p.  627  et  seq. ;  Van  Cle^  v.  Chicago, 
240  111.  S18,  88  N.  E.  815.  23  L.  B.  A.  (N.  S.) 
636,  130  Am.  St  Rep.  276.  All,  whether  cor- 
porations or  individuals,  who  aid,  advise, 
command,  or  countenance  the  commission  of 
a  tort  by  another,  or  who  approve  of  it  after 
it  is  dwie,  are  liable,  If  done  for  their  bene- 
fit In  the  same  manner  as  if  they  had  done 
the  act  with  their  own  hands.  They  may  re- 
sort to  different  means  at  different  times  to 
effect  the  object  of  the  combination,  and  in 
doing  so  their  several  acts  may  be  relatively, 
8o  far  as  actual  injury  results,  in  very  un- 
equal proportions.  Some  may  plan,  others 
may  execute;  but  the  legal  blame  and  lia- 
bility therefor  rests  upon  each  and  alL 
Cooley  on  Torts,  p.  19S  et  seq. ;  2  Mod.  Amer. 
Law,  subd.  19,  p.  431;  6  Ruling  Case  Law, 
I  43,  p.  1093  et  seq. 

[3, 4}  Bearing  In  mind  these  well-establish- 
ed rules  and  directing  our  attention  to  the 
facts  of  the  case,  we  have  no  doubt  of  the 
sufiiciency  of  the  evidence  to  warrant  the 
Jury  in  finding  that  def^dants,  including  the 
two  corporations,  entered  into  a  conspiracy 
to  commit  the  wrongs  of  which  plaintiff  com- 
plains, and.  In  pursuance  thereof,  actually 
committed  them.  Plaintiff  resided  In  the 
town  of  Marble  and  was  engaged  in  publish- 
ing a  newspaper  therein.  The  principal  busi- 
ness carried  on  In  the  town  was  conducted 
by  defendant  the  Colorado  Yule  Marble  Com-, 
pany,  to  which  the  other  corporation  defend- 
ant was  auxiliary.  The  defendant  Meek  was 
president  of  both  corporations.  Plaintiff  had, 
from  time  to  time,  published  articles  in  her 
pai>«>,  which  it  was  claimed  injured  the  bosl- 


^pFor  ottar  «aMs  ■•■  Msie  topic  and  KBY-M  UMBSR  in  all  K^-Numbered  DlgMU  and  ladues 


Digitized  by  Google 


Oolo.) 


629 


DeBB  of  the  flrst-named  corporation  In  selling 
Its  capital  stock*  and  th^^by  retarded  the 
business  and  prosperity  of  the  entire  com- 
mnnity.  In  August  or  September,  1910,  the 
president  of  the  defendant  corporations  call- 
ed a  meeting  of  the  dUzois  of  the  town, 
which  was  held  at  his  residence  and  attended 
by  practically  all  of  the  business  men  of  the 
town  Including  several  at  the}  d^oidants 
herein.  At  thla  meeting  the  preside  of  the 
defendant  corporations  stated  that  certain 
article*  published  In  plaintiff's  paper  were 
injuring  the  sale  of  the  stock  of  the  defend- 
ant marble  company,  and  he  had  called  the 
business  men  of  the  town  together  to  consult 
with  them  and  devise  some  means  and  man- 
ner of  getting  rid  of  plaintiff  and  her  paper ; 
that  th^  must  be  gotten  rid  of  in  some  way, 
and  asked  each  one  there  to  expreee  his 
views.  This  was  done,  nothing  being  discuss- 
ed except  the  plaintiff,  her  newqteper,  and 
the  arUcIes  published  therein.  A  committee 
waa  then  app<^ted  to  draft  resoLiitlons  for 
the  purpose  of  fcunuing  a  business  men's  a»- 
soclatiim  or  chamber  commerce.  A  chamber 
of  commerce  was  thereafter  organized  com- 
posed  of  the  business  men  of  Marble,  certain 
employes  of  the  defendant  corporations,  and 
of  other  Industries  of  the  community.  In 
Janiiary,  1912,  one  or  more  of  the  defend- 
antfl  were  invited  by  the  president  of  the 
corporations  to  attend,  and  did  attend,  a 
meeting  of  the  chamber  of  commerce,  where 
be  made  a  talk  relative  to  the  plaintiff's 
newspaper ;  and  thereafter,  at  that  meeting, 
resolotlcma  were  adopted  declaring  that  the 
articles  published  in  reference  to  the  defend- 
ant the  Colorado  Yule  Marble  Company  were 
derogatory  to  Its  Interests  and  all  of  the  busi- 
ness, social,  religions,  and  educational  inter- 
ests of  the  town.  On  March  26, 1912,  a  print- 
ed handbill  was  circulated,  signed  "By  order 
of  Committee,"  in  which  it  was  stated  that 
a  mass  meeting  was  called  at  a  designated 
place  for  that  evening  at  8  o'clock ;  that  ev- 
ery man  and  woman  In  the  town  of  Marble 
was  invited  to  be  present ;  and  that  a  matter 
of  vital  importance  to  the  town  would  be  con- 
sidered. At  the  appointed  time  and  place, 
more  than  200  persons  assembled,  and  the 
meeting  was  called  to  order  and  presided 
over  by  the  chief  clerk  of  the  defendant  mar- 
ble company,  who  bad  been  active  in  arrang- 
ing for  and  calling  the  meeting.  He  stated, 
however,  that  he  was  not  representing  the 
marble  company.  In  the  course  of  his  re- 
marks, he  asserted  that  nothing  had  so  dam- 
aged  the  company  as  the  published  statement 
in  plaintiff's  paper  ttiat  "the  company  was  a 
stock-selling  swindle" ;  that  the  time  had  ar- 
rived when  the  town  must  be  rid  of  plaintiff ; 
and  that  "we  have  the  right,  as  citizens  of 
this  town,  to  say  who  are  objectionable  char- 
acters, and  this  privilege  Is  to  be  exercised 
here  to-night"  He  thereupon  read  a  set  of 
rescAntlons  which  had  been  previously  pre- 
pared. The  lesolutlMia  closed  as  follows: 


"Resolved  that  we  berdiy  Tunest  Miss  Sylvia 

Smith  to  take  her  departure  from  the  town  of 
Marble,  never  to  return." 

Several  addressed  the  meeting,  some  of 
whom  had  attended  the  meeting  called  by, 
and  held  at  the  home  of,  the  president  of  the 
defendant  corporations  as  hereinbefore  stat- 
ed. Those  who  addressed  the  meeting  stated. 
In  substance,  that  plaintiff  was  a  menace; 
that  when  the  marble  company  quit  opera- 
tion the  town  would  go  down ;  that  it  would 
be  well  for  plaintiff  to  get  out  of  the  town; 
that  it  was  expected' the  committee  would  ad- 
vise her  that  If  she  did  not  obey  the  mandate 
of  the  resolution  ebe  would  often  wish  she 
had;  that  nothing  was  so  badly  needed  as 
the  abatement  of  h^  newspaper.  Among 
those  making  remar}£s  at  the  meeting  was  the 
physician  of  the  defendant  marble  company. 
A  committee  of  25,  consisting  of  15  men  and 
10  women,  headed  by  the  presiding  officer  of 
the  meeting,  was  appointed  with  instructions 
to  meet  the  following  day,  wait  upon  the 
plaintiff,  and'  act^ualnt  her  with  the  resolu- 
tions. Pursuant  to  this  arrangement,  the 
committee  met  and  went  in  a  body  to  plain- 
tlfTs  residence.  The  resolutions  were  read 
to  plaintiff  by  the  president  of  the  meeting, 
who  said  to  her:  "Tou  have  Just  72  hours  in 
which  to  leave  Marble,  never  to  return."  The 
committee  waa  accompanied  by  the  "head 
gate  man"  of  the  marble  company.  Subse- 
quent to  the  visit  of  the  committee,  the  town 
marshal,  who  was  also  an  employ^  of  the 
company,  arrested  plaintiff  and  placed  her 
in  the  town  Jail,  purporting  to  act  in  that  re- 
gard by  virtue  of  a  paper  signed  by  the  may- 
or, who  woa  likewise  an  employS  of  the  mar- 
ble company,  which  directed  him  to  tako 
charge  of  her,  but  in  no  sense  charged  a  crim- 
inal offense  or  the  violation  of  any  ordinance 
of  the  municipality.  Plaintiff  remained  in 
Jail  for  several  hours.  While  she  was  so  in- 
carcerated, some  of  the  defendants  disman- 
tled her  printing  plant,  removed  the  press 
and  other  appliances  from  the  building  she 
occupied,  and  stored  them  In  the  basement  of 
the  store  of  one  of  the  defendants.  Early  the 
next  morning  plaintiff  was  taken  from  the 
Jail  by  the  marshal  and  his  assistant,  con- 
ducted to  the'  train  operated  by  the  defendant 
railroad  company,  which  was  In  charge  of  a 
conductor  who  had  been  present  at  the  mass 
meeting  aforesaid.  She  was  thereupon  plac- 
ed aboard  the  train  and  subsequently  inform- 
ed the  conductor  that  she  was  being  deported. 
She  had  no  ticket  and  declined  to  pay  rail- 
road fare,  but  nevertheless  was  carried  out 
of  the  county.  The  conductor  testified  at  the 
trial  that  be  paid  her  fare  out  of  his  own 
pocket. 

The  acts  of  which  plaintiff  complains  seem 
to  be  the  natural  fruitage  of  the  seed  sown 
by  the  president  of  the  defendant  corpora- 
tions at  the  aforesaid  meeting  at  his  resi- 
dence in  1910.  The,  marble  company  and  the 
railroad  company  were  interdependent  corpo- 
rations. The  business  of*the  latter  was  de- 
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pendent  ftlmosfc  »tirel7  upi>n  the  prosperity 
of  the  formef,  and  tbe  same  persoD  was  pres- 
ident of  botb.  He  asserted  that  articles  pub- 
lished by  the  plaintiff  had  Injured  the  com- 
pany in  selling  Its  stock,  and  called  a  meet- 
ing for  the  avowed  purpose  of  ridding  the 
community  of  her  and  her  publication.  "With- 
in three  mouths  prior  to  the  commission  of 
the  wrongs  suffered  by  plaintiff,  be  attended 
a  meeting  of  the  chamber  of  commerce  and 
was  instrumental  in  having  resolutions  pass- 
ed denouncing  the  artlcjes  published  by  ber 
as  derogatory  to  tbe  Interests  of  his  company, 
and  the  mass  meeting  in  Murch  was  attended 
by  the  employes  of  both  his  corporations, 
some  of  whom  reiterated  the  very  words.  In 
reference  to  the  necessity  of  getting  rid  of 
plaintiff  and  her  publication,  to  which  be  had 
previously  given  expression  at  the  meeting 
held  at  bis  residence.  The  servants  of  oOe 
of  the  defendant  corporations  were  the  active 
leaders  In  tbe  meeting,  and  the  carrying  to 
the  plaintiff  of  the  resolutions  there  adopt- 
ed, and  the  subsequent  arrest  and  incarcera- 
tion of  plaintiff  in  the  Jail,  and  her  removal 
therefrom  to  the  train.  The  servant  of  the 
other  defendant  company,  with  full  knowl- 
edge of  the  purposes  and  objects  In  view  In 
getting  rid  of  plaintiff,  and.  in  the  apparent 
scope  of  his  authority,  knowingly  made  hia 
master,  the  defendant  railroad  company,  the 
instrumentality  by  which  she  was  deported, 
which,  together  with  the  destruction  of  her 
property,  accomplished  the  original  object 
which  the  president  of  the  defendant  corpo- 
rations bad  In  mind. 

[S]  2.  Defendants  offered  In  evidence  a 
copy  of  the  paper  published  by  plaintiff  con- 
taining' tbe  article  which  they  assert  was  the 
Immediate  cause  of  the  mass  meeting  of 
March  26,  1912.  The  date  of  the  paper  was 
the  22d  of  that  month.  Tbe  object,  as  stated 
by  counsel  for  defendants,,  of  Introducing  the 
paper  In  evidence,  was  to  show  wrongful  and 
malicious  motives  on  tbe  part  of  tbe  plaintiff, 
her  persistency  in  antagonizing  the  citizens 
of  Marble,  and  in  mitigation  of  damages. 
To  show  the  absence  of  a  settled,  malicious 
purpose  to  injure  the  plaintiff,  the  defend- 
ants Ih '  mitigation  of  damages  had  the  right 
to  prove  that  they  were  excited  and  provok- 
ed to  do  what  they  did  by  the  acts  or  decla- 
rations of  the  plaintiff,  occurring  so  nearly 
concurrent  with  the  acts  charged  against 
them  that  that  which  she  did  might  reason- 
ably be  presumed  to  have  excited  and  pro- 
voked their  acts  constituting  the  basis  of 
the  suit.  In  such  case  the  concurrent  acts 
become,  as  It  were,  parts  of  tbe  res  gestae. 
It  Is  certain,  however,  that  one  unlawful  act 
cannot  be  set  off  by  another,  and,  unless  the 
record  shows  that  the  acts  of  plaintiff  were 
the  Immediate  or  proximate  cause  of  the 
unlawful  acts  of  the  defendants,  the  proof  of 
the  former  was  not  admissible.  Provocation, 
to  be  available  In'  mitigation  of  damages, 
must  be  so  recent  with  respect  to  the  acts  tor 


which  damages  are  claimed  as  to  induce  the 
I»-esumptlon  that  the  latter  were  committed 
under  the  Immediate  Influence  of  tbe  passion 
engendered  by  the  former.  If  the  Interven- 
ing time  between  tbe  acts  cf  the  plaintiff,  re- 
lied upon  in  mitigation  of  daniages,  and  the 
acts  of  tbe  defendants,' forming  the  basis  of 
the  salt,  Is  sufficient  to  give  opportunity  for 
reflection,  tbe  alleged'  provoking  acts  cannot 
be  cmisldered,  for  the  defendants'  acts,  un- 
der such  circumstances,  are,  the  law  pre- 
sumes, prompted  by  revenge.  We  think  the 
proffered  evidence  under  consideration  ia 
within  the  rule  last  stated  and  was  clearly 
Inadmissible  The  .  publication  was  on  the 
22d  of  March.  Four  days  later  the  mass 
meeting  was  held.  On  the  two  days  suc- 
ceeding, the  wrongs  to  plaintiff,  forming  the 
basis  of  this  suit,  were  committed.  Aa  said 
in  Gronan  v.  Eukkuck,  68  Iow8»  18,  1%  12 
N,  W.  748,  74»: 

.  "A  provocation  ariaing  on  a  day  prior  to  the 
assault  cannot  be  shown  in  mitigation  of  dam- 
ages, for  the  law  presumes  sufEctent  time  in- 
tervened before  the  assault  to  allow  the  pas* 
sionB  to  subside  and  reason  to  regain  control 
of  the  mind." 

To  the  same  effect  Is  Qulnby  t.  Minnesota 
Tribune  Co.,  38  Minn.  528,  88  N.  W.  623,  S 
Am.  at.  Bep.  603. 

We  have  shown  under  subdlvisl(m  1  that 
no  error-  was  committed  In  the  admission  of 
the  evidrace  relative  to  the  meeting  In  1910, 
and  the  statements  made  at  that  time  by  the 
president  of  the  defendant  corporations.  The 
action  iiiTolved  a  couspiracy  by  the  defend- 
ants,, and  evidmoe  tending  to  establish  .anclk 
considracy  was  competent,  although  tt .  re- 
lated to  occurrences  ioug.  prior  to  its  con- 
summation. The  articles  .published  by  plain- 
tiff may  have  been  reprehensible  in  the  ex- 
treme, they  may  have  been  unjustified  and 
libelous;  but.  tills  could  not  justify  the  de- 
fendants punishing  plaintiff  by  destroying 
her  property,  placing  her.  in  Jail,  or  deport- 
ing her.  It  her  acts  were  wrongful  and  21-; 
legal,  she.  should  liave  been  called  to  account 
in  tlie.  manner  t)ie  law  provides.  To  permit 
the  puuiaUuKut  of  offenders  in  any  other 
way  than  provided  by  law  destroys  liberty 
and  leads  to  anarchy.  Order  can  be  main- 
tained and  rights  preserved  only  by  requir- 
ing all  persons  to  observe  tlie  law  la  deaUns 
with  others  who  violate  it 

[l-l]  3.  Tlie  instructlcHi  £lTen  relative  to 
the  mesLBure.  of  damages  is  the  only  one,  to 
which  objection,  was  ina,de,  that  we  deem,  neo- 
essary  to  consider.   It  .Is  as  tollows: 

"If  you  find  the  Issues  harein  in  favor  <tf 
the  plaintiff  upon  the  Srst  cause  of  action, 
namely,  for  the  conversion  of  her  property  and 
the  destmction  of  her  bminess,  then .  she  is 
entitled  to  recover  the '  reasonable  worth  and 
value  of  such  property  which  the  Jury  may  find 
from  the  evideDoe  was  converted  by  the  de- 
fendants and  reasonable  damages  for  the  de- 
struction of  her  basineea.' '  And  if  yoU  find  in 
favor -of-  tbe  plaintlGf  and  against' the  defend- 
ants ui  spme  number  of  them,,  po  the.  j^econd 
and'  third  causes  of  action,  then  the  measure 
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of  her  damages  should  be  a  reasonable  compen- 
UtioQ  (or  the.  ipjurie?  done..  Andin  that  con- 
nectiOD  you  should  take  into  consideratioa  any 
shame,  humiliation,  and  disgrace  which  the  evl' 
dence  may  show  she  haa  suGfered,  any  physical 
or  mental  pain  and  indignity  and  disgrace,  if 
any,  put  upon  her  by  reason  of  such  action ; 
and  in  that  connection  you  may  consider  the 
character  and  condition  of  the  place  where  she 
was  imprisoned.  And  as~  compensatory  or'  actu- 
al damage,  if  the  jury  find  in  favor  of  the  plain- 
tiff, sbe  should  be  allowed  a  fair  and  reasonable 
amount,  both  for  injury  to  her  property  and 
business  and  to  her  person  and  liberty  as  welt" 

The  sole  objectioii,  or  exception,  taken 
thereto,  was  embodied  In  the  following  col- 
loquy between  counsel  for  defendants  and 
the  court,  to  wit: 

"Counsel  for  defendants:  We  object  to  it  as 
not  being  a  correct  statement  of  the  law; 
that  it  assumes  that  property  has  been  convert- 
ed and  is  no  longer  hers,  notwithstanding  the 
tender  in  the  pleading ;  that  by  the  verdict 
of  the  jury  the  defendants  cannot  be  given  ti- 
tle to  it.  The  title  stIU  remains  in  her,  and 
it  seeks  to  give  her  the  valne  of  the  property 
and  also  to  retain  it  It  ii  not  a  correct  state- 
ment of  the  law.  Court :  After  the  words, 
'the  reasonable  value  of  such  property,'  I  will 
insert  by  iaterlineati<Mi  these  words,  'whkh  the 
jury  may  find  from  the  evidence  was  converted 
by  the  derendaots.*  Counsel  for  Defendants: 
I  renew  the  objection  to  this  instructioa  as 
modified  by  the  court  for  the  reasons  givea  to 
the  originsil  instruction." 

It  la  obTloDs  that  more  than  one  distinct 
legal  proposition  la  InTolved  In  the  Instruc- 
tion, and.  when  the  language  thereof  Is  fair- 
ly considered.  It  Is  apparent  that  some  are 
correctly  stated.  The  Jury  were  told  In  oth- 
er Inatructlons  that  In  order  for  plaintiff  to 
recover  upon  either  cause  of  action,  she 
must  make  out  such  case  by  a  fair  preponder- 
ance of  the  evidence.  By  the  Instruction  In 
quation  they  were  told,  substantially,  that 
If  th^  found  that  plaintiff  had  discharged 
this  burdra  as  to  Oie  false  anest,  imprison- 
ment, and  d^ortatlon,  the  measure  of  her 
damages  therefor  should  he  a  reasonaUle 
Gompenaatltm  for  the  Injuries  done,  and,  in 
ainlTing  at  what  a  reastmable  eompensatioh 
would  be,  they  were  authorized  and  directed 
to  consider  any  shame,  humiliation,  and  dis- 
grace which  ttie  erldence  might  show  she 
had  suffered,  angr  physical  or  mental  pain 
and  indignity  and  disgrace,  if  any*  put  upon 
her  by  nuA  actttm,  coupled  with  the  char- 
acter of  the  place  where  she  was  incarcerat- 
ed. As  to  any  ahame,  homiUatlon.  and  dis- 
grace plaintiff  suffered,  the  jury  is  expressly 
directed  and  confined  to  that  whl(^  the  evi- 
dence may  show;  and  this,  by  impllcatl«i 
Is  equally  true,  we  think,  of  the  other  ele- 
ments of  damage  embodied  in  this  clause  of 
the  Instruction,  and  likewise  as  to  the  com- 
pensation, if  any,  to  be  awarded  the  plain- 
tiff. Another  instruction  properly  defined 
exemplary  damages,  and  applied  the  law 
thereof  to  the  facts  of  the  case.  It  was  there- 
fore  the  duty  of  the  defendants-  to  point  out 
specifically  the  part  of  the  Instmctibn 
gSTded-av-erroneons.   The  rule  in  this  re- 


gard Is  dedaivd  In  Seals  r.  Gnie,  27  OoSa 
473,  488,  62  Pae  948,  054  (88  Am.  St  Bep. 
92),  as  follows: 

"At  the  conclusion  of,  the  instructions  given 
.  by  the  court  of  its  own  motion,  which  embraced 
the  one  under  consideration,  an  exception  in 
this  form  was  preserved :  To  the  giving  ot 
which  instructions,  and  to  each  and  every 
thereof,  the  plaintiff  by  bis  counsel  then  and 
there  duly  excepted.'  This  is  equivalent  to 
saving  an-  exception  to  each  instruction  sepa- 
rately, but  it  cannot  avail  as  against  any  in- 
struction to  which  it  is  directed,  which  contains 
a  correct  statement  of  the  law.  becauBe  it  is 
Insufficient  to  point  out  that  which  is  incorrect 
from  that  which  is  correct" 

The  New  Jersey  Court  of  Errors  and  Ap- 
peals, In  Holt  T.  United  Security  Life  Ins.  & 
Trust  Company,  76  N.  J.  Law,  585,  593,  72 
Atl.  301,  304,  21  L.  R.  A.  (N.  S.)  691,  698,  con- 
siders tjie  rule  In  the  following  language: 

"To  this  instruction  (which  obviously  involves 
several  distinct  legal  propositions)  the  defend- 
ant took  two  exceptions — one  upon  the  ground 
that  it  was  'not  sudi  a  specific  and  intelligi- 
ble definition  of  the  measure  of  dsmages  as 
aids  the  jnry  in  arriving  at'a  proper  solution,' 
and  the  other  'for  the  reason  that  these  are  not 
such  elements  as  the  jnry  have  a  right  to  con- 
sider.' Considering  these  exceptions  as  merely 
negativing  the  correctness  of  the  instructions 
given,  they  are  both  multifarious,  in  thnt  they 
challenge  an  instruction  that  contains  several 
different  l«;al.  propositions.  For  the  proper 
administration  of  justice  in  our  coiutnon-law 
courts,  it  is  Important  to  enforce  the  estab- 
lished prindple  liiat  the  proper  function  of  an 
exception  is  to  direct  the  mind  of  the  trial 
judge  to  a  single  and  precise  point  in  which  it 
is  alleged  that  he  has  erred  in  law,  so  that  mis- 
trials due  to  inadvertence  and  errors  may  be 
obviated.  If  an  exception  does  not  do  this, 
it  furnishes  no  ground  for  reversal  on  error. 
An  exception  whidfa  challenges  an  instruction 
to  the  jury  that  combines  several  different  prop- 
ositioiu  m  law  is  of  no  avail,  unless  it  show 
the  prsdse  groand  of  objection,  in  which  event 
the  review  Is  confined  to  the  specific  ground 
aUeged." 

Applying  the  rule,  It  follows  that  the  only 
objections  to  the  instruction  we  are  at  liber- 
ty to  consider  are.  those  ^wdfically  enu- 
merated. However,  .  we  think  that  when 
counsel  objected  to  the  Instruction  "as  not 
being  a  correct  statement  of  the  law,"  and 
followed  that  with  spetdfic  numerations  ot 
Its  alleged  defects,  the  general  objection  was 
thereby  lUnlted  and  absorbed  in  the  specific. 
The  fact  that  we  have  frequently  criticized 
a  general  objection  to  a  sitecific  Instruction, 
and  suggested  that  trial  courts  should  re- 
quire counsel,  at  the  time  of  taking  excep- 
tions, to  briefly  point  out  wherein  the  in- 
structions are  erroneous,  strengthens  our 
view  as  to  the  meaning  wc  have  ascribed  to 
the  objections  In  question.  City  of  Denver 
V.  Hyatt,  28  Colo.  129,  63  Pac.  403;  Port- 
land G.  M.  Co.  V,  O'llara,  45  Cola  416,  423, 
101  PaC.  773. 

While  It  is  true  that  the  instruction  Is  not 
well  worded,  we  think  It  Invulnerable  to  the 
objections  made  at  the  trial,  and  none  other 
will  be  considered.  Plaintlff's'property  was 
converted  by  defendants,  and  simply  pleading 
that  th^  were'  ttDli^  to^jeturn  it  In  no 
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sense  deprived  ber  of  the  right  to  recover  In 
damages  for  its  reasonable  value.  The  In- 
stmctlon  in  no  sense  assamed  that  the  pn^ 
erty  had  been  converted.  It  expressly  con- 
ditioned the  right  of  plaintiff  to  recover  Its 
reasonable  value  npon  the  Jury  first  finding 
the  issue  thereof  in  favor  of  plaintiff.  This 
Is  equally  true  relative  to  the  destruction  of 
her  business.  It  Is  true  the  Instruction  does 
not  Bay  that  the  verdict  must  not  exceed 
the  amount  prayed  tax  In  the  complaint,  but 
this  Is  of  no  consequence.  The  amount  of 
the  Judgmoit  was  less  than  the  damages 
charged  in  the  complaint. 

Other  errors  assigned  and  argued,  which 
have  not  beoi  dlEq;K>sed  of,  contrary-  to  the 
contenti<m  of  defendants,  in  the  views  herein- 
before expressed,  are  not  of  aufflcfent  mo- 
ment to  Justify  dlscusslML  TbB  Judgment 
is  therefore  affirmed. 

Judgment  affirmed. 

OARRIGUES,  J.,  not  participating.  GAB- 
BERT,  a  J.,  and  BAILET,  J.,  dissent 

OABBERT,  a  J.  (dissenting).  The  In- 
struction given  on  the  subject  of  actual  dam- 
ages was  erroneous,  fw  the  reason  it  wholly 
foiled  to  advise  the  Jury  that  audi  damages 
must  be  determined  from  tba  testimony. 
That  this  omission  to  so  Instruct  1^  the 
Jury  wittiout  any  restrictions  in  assessing 
damages  Is  made  ^>ecially  apparent  from  tlie 
closing  sentuice  of  the  instruction,  which  is 
as  follows: 

"And  as  compensatory  or  actaal  damage,  If 
the  jury  find  In  favw  of  the  plaintiff,  she  should 
be  allowed  a  fair  and  reasonable  amount,  both 
(or  injury  to  ber  property  and  bualneat,  and  to 
her  person  and  Uberty  as  welL" 

Tbns  leaving  It  to  the  Jury  to  assess  such 
sum  for  actual  (Umages  as  In  tfadr  Judgment 
was  fair  and  reasonable  withoot  regard  to 
the  testimtmy.  An  instmctlon  which  does 
not  confine  the  Jury  to  a  conslderatlcm  of  the 
evidence  in  awarding  actual  damages  is  er- 
roneous. Hughes  on  Instructions  to  Juries, 
S  106 ;  aty  of  Freeport  v.  Isbell,  83  in.  440, 
25  Am.  Rep.  407;  Cleveland  C.  C.  Ry.  Co. 
V.  Jenkins,  174  111.  398,  Bl  N.  B.  811,  62  U 
R.  A.  922,  66  Am.  St  Rep.  296. 

The  law  requires  a  jury  to  determine  ac- 
tual damages  from  the  evidence,  and  from 
that  alone,  and  an  Instruction  which  per- 
mits them  to  enter  upon  the  field  of  con- 
jecture and  arbitrarily  assess  damages  with- 
out considering  the  testimony,  cannot  be  sus- 
tained. The  instruction  being  erroneous  as 
a  whole,  the  general  objection  was  sufficient 
The  judgment  should  be  reversedi  and  the 
cause  remanded  for  a  new  trial. 

BAILET,  J.,  coQCOXB  in  the  foregoing 
views. 


NITRO  POWDER  CO.  v.  AMERICAN  POW- 
DER MILLS.    Qio.  4168.) 

(Court  of  Appeals  of  Ck>lorado.  June  14.  1916.) 

1.  PBinciPAX.  AND  AOIHT  ^9100— ADTKOBITT 

BT  EotOPPBL. 

Where  a  person  holds  out  aDotber  to  the 
public  as  bavmg  a  general  authority  to  act 
for  him  in  the  particular  business  in  which  be 
is  engaged,  third  persons  may  safely  deal  with 
the  agent  in  such  tranaactiona;  ostensible  au- 
thority being  equivalent  to  actual  authority. 

[Ed.  Note— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  262-273,  845.  364,  sSBt^; 
Dec.  Dig,  ^lOlXj 

2.  Pbincipai,  and  Aqeht  4=>103— Afpabint 

AUTHOBITT— MANtra-ACTOBEB'S  AOKNT. 

Where  the  agent  for  defendant  powdw 
manufacturing  company  kept  an  office.  upoD  the 
door  of  which  was  printed  the  name  of  the  pow- 
der company,  with  a  description  of  Its  powders, 
and  the  name  of  the  agent  as  such,  and  used 
stationery  on  which  was  printed  the  name  of  the 
powder  company,  with  those  of  Its  officers  and 
directors,  its  main  office  address,  trade-marks, 
names  of  its  products,  and  the  dates  of  their 

fatents,  together  with  the  phrase,  "Dealers  in 
ulmioating  Caps,  Batteries,  Fuse  and  Oth- 
er Mining  Supplies,"  with  the  address  of  the 
office,  and  the  name  of  the  agent  as  such,  such 
agent  carrying  a  bank  accopnt  on  which  he 
drew  checks  to  the  order  of  ptaiotiff,  signed  by 
himself  as  agent  for  the  powder  company,  ell 
with  the  assent  the  company,  It  was  not 
withlo  such  agent's  ostensible  authority  to  bind 
his  principal  to  a  purchase  of  fuses  from  the 
plaintiff  powder  company,  since  one  held  out  as 
the  agent  of  a  manufacturer  has  a^arent  au- 
thori^  extending  only  to  the  sale  of  the  goods 
mannfactuied  by  his  ^inclpal.  and  not  to  their 
purchase. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Df?.  S§  278-293,  353-^59,  36T; 
Dec  Dig.  «s>103.] 

8.  Pbincipal  and  Agent  «=»123— Noticb  or 
LiMrrATioNs  ON  Agent's  AcTBOBriT— Sw- 

nCIENCT  OF  EVIDBNCB. 

In  an  action  against  a  powder  company  to 
recover  for  fuses  bought  by  Its  agent,  evidence 
held  sufficient  to  show  that  the  plaintiff  at  the 
time  of  contracting,  had  knowledge  that  the 
agent  had  no  actual  authority  to  make  the  pur- 
chase. 

*  [Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  C«nt  Dig.  |§  420-429;  Dec  Dig.  «=> 
123.] 

4.  Pbincipal  and  Aqeki  €=3148  —  Limita- 
tion ON  Agent's  AuTHO^nr— Notice— Kr- 

PECT. 

One  dealing  with  an  agent  and  having  no* 
tice  that  such  agent's  authority  is  hut  limited, 
cannot  bold  the  principal  for  the  agent's  con- 
tract within  the  apparent  scope  of  his  antho^' 
ity,  but  beyond  Its  known  Unutatlona. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Afrent  Cent  Dig.  ||  534-662;  Dee.  Dig. 
148.1 

5.  Pbincipal  and  Aobitx  «s>110— Aobnot— 

BuBDEN  or  Pboof. 

In  an  action  against  a  powder  company  on 
a  contract  made  by  its  agent  the  burden  was 
on  the  plaintiff 'to  prove  the  agent's  autliority. 

[ICd.  Note.-*For  other  cases,  see  Principal 
and  Agent.  Cent  Dig.  SS  391-401;  Dec.  Dig. 

®=3ll9.1 

Error  to  District  Conrt,  Denvw  County; 
John  W.  Sheafor,  Judge. 
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AcUon  1)7  tbe  American  Powder  MUla 
against  the  Nitro  Powder  Company.  Judg- 
ment for  plaintiff,  and  -deCendant  brlnga  er- 
ror. Reveised. 

R.  D.  Tbompson  and  C.  J.  Blakenej,  both 
of  Denver,  for  plalntUT  In  error.  MUton 
Smith,  Cbas.  R.  Brock,  and  W.  H.  Fergnson, 
all  of  DenTer,  for  defendant  In  error. 

BELL,  J,  In  tblB  action,  American  Pow- 
der MIl^  defendant  In  error  and  plalntUf 
below,  hereinafter  called  plalntlfl^  aeeka  to 
recover  of  Nitro  Powder  Company,  lOalntlff 
In  error  and  deCendant  below,  hereinafter 
called  defendant,  fba  value  of  certain  sbip- 
muita  of  foae^  which  it  claims  to  have  sold 
and  delivered  to  defendant  through  A.  A. 
MacLean,  its  agent  in  Denver.  Both  plaln- 
tlfC  and  defendant  are  foreign  corporations, 
antborlxed  to  do  business  in  this  state,  and 
acting  here  at  tbe  time  of  the_  transactions  In 
controvert  thnniFh  agents,  George  T. 
Keams  and  A:  4.  UacLean,  revpectivdy,  by 
whom  the  alleged  sales  were  negotiated.  De- 
fendant denies  say  and  aB.  knowledge  of  the 
purchases  ao  charged  to  it,  made  by  Mac- 
Lean,  and  contends  that  said  MacLean,  by 
virtne  of  a  written  contract,  was  merely  its 
Bales  agent,  with  no  authority  whatever  to 
tdnd  it  for  any  purcbaaeiL  The  case  was  tried 
to  a  Jury,  and  resulted  in  a  verdict  for  plain- 
tiff upon  which  judgment  was  accwdlngly 
entered. 

[1]  On  pf«e  S  of  tts  brief  and  argumoit, 
plaintiff  says: 

"It  appean  from  the  testimooy  introduced  at 
the  trial  that  MacLean's  actual  authority  was 
merely  to  act  as  sales  agent  for  the  Nitro  Pow- 
der Company,  It  is  our  contention,  however, 
that  notwithstanding  this  actual  limitation  upon 
MacLean's  power,  the  Nitro  Powder  Company 
ia  nevertheless  liable  for  the  purchase  price 
of  the  fuse  in  Question,  for  the  reason  that  Mac- 
Lean  in  so  purchasing  the  fuse  was  acting  with- 
in the  apparent  scope  of  bis  authority" 

— and  on  page  19,  after  stating  the  general 
role  to  tbe  effect  that,  where  a  person  holds 
oat  another  to  tbe  public  as  having  a  gen- 
eral authority  to  act  for  him  In  the  particular 
business  In  which  he  Is  engaged,  third  per- 
sons may  safely  deal  with  tbe  agent  la  the 
transaction  of  such  business,  It  saya: 

"It  is  upon  this  principle  that  we  rely  to  sus- 
tain OUT  contentions  in  this  case." 

[1]  In  proof  of  defendant's  liability,  plain- 
tiff relies  upon  the  facts:  That  MacLean  oc- 
cupied ofBces  at  01  Bank  Block,  Denver,  up- 
on the  door  of  which  was  printed,  to  the 
knowledge  of  the  defendant  company,  "Nitro 
Powder  Company,  Kingston,  N.  Y.,"  with  a 
description  of  Nltro  Fallstlne  Powders  and 
the  name,  "A.  A.  MacLean,  Agent"  That 
MacLean,  with  the  acquiescence  of  tbe  de- 
fendant company,  used  stationery  upon  which 
was  printed  the  name  "Tbe  Nitro  Powder 
Ca,"  with  the  names  of  Its  officers  and  di- 
rectors, its  New  York  address,  its .  trade- 
mark, the  names  of  Its  products,  with  ttie 


dates  of  tiielr  patents,  together  with  the  fol- 
lowing: 

"Dealers  in 

"Fulminating  Caps,  Batteries.  Fuse  and  Other 
"Mining  Supplies. 
"Western  Office, 
"A.  A.  MacLean,  Agent  61  Bank  Block. 

"Denver,  Colo." 

That  MacLean  carried  an  account  In  one 
of  the  Denver  banks,  upon  which  he  drew 
checks  to  the  order  of  plaintiff  signed  "Nitro 
Powder  Company,  A.  A.  MacLean,  Agent,"  In 
payment  of  other  shipments  of  fuse  and  pow- 
der. That  the  account  charged  to  tbe  de- 
fendant company  by  plaintiff  covered  a  pe- 
riod of  over  5  months.  That  correspondence 
regarding  It  received  by  plaintiff  was  writ- 
ten on  stationery  similar  to  that  above  de- 
scribed, and  signed  with  a  rubber  stamp, 
"Nitro  Powder  Co.,  ,  Agent,"  with  Mao- 
Lean's  name  or  Initial  preceding  tbe  word 
"Agent"  That  tbe  goods  in  question  were, 
ordered  by  MacLean  or  his  stenographer, 
the  orders  transmitted  te  the  plaintiff  com- 
pany by  Keams,  the  goods  shipped  through 
the  Denver  Transit  &  Warehouse  Company 
for  tbe  Nitro  Powder  Company  subject  to 
MacLean's  directions,  and  the  Invoices  for 
each  shipment  were  mailed  to  the  Nitro  Pow- 
der Company  at  Denver,  together  with  the 
bills  of  lading. 

In  Gates  Ironworks  v.  Denver  Engineer- 
ing Works  Company,  17  Colo.  App.  15-23,  67 
Pac.  173,  alm(»t  Identical  facts  were  relied 
upon  by  the  plaintiff  therein  to  estebllsh  Its 
claim  for  the  value  of  goods,  wares,  and  mer- 
chandise alleged  to  have  been  sold  and  de- 
livered to  the  defendant  There,  as  In  the 
Instant  case,  the  evidence  showed  that  the 
headquarters  of  the  defendant  were  outside 
of  the  state ;  that  B.  L.  Berkey  was  Its  agent 
In  Denver;  that  the  property  sold  by  tbe 
plaintiff,  and  with  which  It  sought  to  charge 
tbe  defendant  was  mining  machinery ;  and 
tiiat  it  was  sold  to  Berkey,  who  bought  it  In 
the  name  of  tbe  defendant  It  was  not 
shown  that  Berkey  bad  any  actual  authority 
from  the  defendant  to  purchase  the  machin- 
ery, or  that  his  action  In  the  matter  was 
ratiQed,  or  that  the  defendant  derived  any 
benefit  from  the  purchase,  or  knew  anything 
whatever  about  the  use  of  its  name  in  the 
transaction.  The  sole  ground  upon  which 
tbe  liability  was  asserted  was  that  the  de- 
fendant clothed  Berkey  wlUi  an  appearance 
of  authority  upon  which  the  plaintiff  had  the 
right  to  rely.  This  appearance  of  authority 
consisted  in  a  sign  on  the  office  window  bear- 
ing the  name  of  the  defendant  Gates  Iron- 
works, a  description  of  the  manufacturers, 
the  words,  "Mining  Maddnery  ctf  all  Kinds," 
and  underneath  the  name,  "B.  L.  Berkey, 
Manager."  This  sign  was  on  the  window 
when  the  order  for  the  goods  was  received ; 
the  letter  head  of  defendant  contained  th6 
picture  of  a  machine  shop,  the  defendant's 
nam^  tbe.  names  of  its  oflBcors,  the  names  .ot 
its  manufacturers,  Its  Chicago  address,  to- 
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getber  with  the  folTowIng:  "B.  t.  Berkey, 
Man'g'r,  422  Seventeenth  St,  Denver,  Colo." 
Defendant's  business  card,  which  Its  agent, 
Berkey,  used,  also  contained  a  picture  of  Its 
manufacturing  establishment  and  machine 
shops,  its  name,  business,  and  specialties,  Its 
Chicago  address,  and  the  name  of  B.  L.  Ber- 
key as  manager,  with  the  Denver  office  and 
telephone  number;  and  It  was  testified  to 
that  Berkey  ;lsaned  a  <drcnlar  onnotmcii^  his 
employment  by  tbe  defendant  company  and 
the  opening  of.  his  office,,  and  it  was  shown 
that  the  letter  head  and  card  came  from  the 
defendant,  and  that  the  defendant  knew  that 
Berkey  advertise  himself  as  manager  of 
Its  Denver  office.  William  3.  Miller,  general 
manager  of  the.  plaintiff  company,  testified 
that  the  plaintiff  oad  no  knowledge  of  the 
relations  which  Berkey  bore  to  the  defend- 
ant, other  than  that  furnished  by  the  letter 
heads  and  sign  on  the  office  window?,  that 
he  made  no  inquiry  with  reference  to  .the 
authority  at  Berkey,  from  any  one,  and  that 
be  relied  simply  oa  "the  letter  h^d  and  what 
was  painted  on  the  office,  and  th^  bndness 
card  and  circular."  Passing  upon  Qiese  facts, 
the  court  said: 

"There  was  nothing  In  the  evidence  of  author- 
ity which  Mr.  Miller  saw,  and  u^on  which  he 
relied,  to  warrant  him  in  assuming  that  Mr. 
Berkey  had  any  authority  to  buy  mining  ma- 
chinery. So  far  as  appearances  went— at  least 
appearances  for  which  the  defendant  waa  re- 
BpoDSihle— the  pnrchase  of  mining  machinery 
was  no  part  of  the  defendant's  busfnesa;  and 
there  was  nothing  to  indicate  that  Mr.  Berkey 
was  empowered  to  act  outside  of  its  business. 
There  was  no  apparent  authority  in  Berkey  to 
buy  this  machinery;  and,  in  order  to  bind  the 
defendant  by  his  contract,  tbe  burden  was  on  the 
plaintiff  to  prove  that  the  purchase  was  spe- 
cially authoi^  by  It." 

In  the  case  at  bar,  as  in  the  case  above 
dted  and  quoted,  plaintiff  relies  upon  the 
appearance  ot  MacLean's  antbority,  as  evi- 
denced by  the  facts  hereinbefore  stated,  and 
here,  as  there,  It  waa  shown  that  the  sign 
was  upon  the  dow  of  the  offices  occupied  by 
MacLean,  with  tbe  knowledge  of  the  vice 
president  and  general  manager  of  the  de- 
fendant comi>any,  before  tbe  orders  in  con- 
troversy were  received,  and  that  defendant 
company  furnished  MacLean  with  some  of 
its  stationery,  from  which  he  had  similar 
stationery  printed,  which  he  used  with  the 
acquiescence  of  defendant,  with  his  own 
name  as  its  agent  appearing  thereon,  togeth- 
er with  the  address  of  his  Denver  office ;  but 
in  the  Instant  cfise  it  also  appears,  from  de- 
fendant's stationery  nsed  by  MacLean,  that 
defendant  was  the  manufocturer  of,  among 
other  things,  "Nltro  Electric  Fuses,"  and  it 
can  be  well  said  here,  as  was  said  in  Gates 
Ironvrorks  v.  Denver  Engineering  Works 
Company,  supra,  that: 

"As  [MacLean]  was  held  out  as  the  agent  of  a 
manufacturer,  his  apparent  authority  extended 
only  to  the  sale  of  the  goods  manufactured  by 
Us  prtnei^" 

Of  coarse,  the  stationery  of  the  defendant 
advertises  tt  also  as  a  "Dealer,"  bat  tbe  tact 


that  It  appears  aS  a  manntectuver,  and  par- 
ticularly of  fuse,  the  product  in  controversy, 
was  sufficient  to  at  least  put  the  plaintiff  oa 
inquiry  as  to  the  extent  of  the  authority  of 
Its  agent,  with  whom  it  waa  attempting  to 
do  business. 

[3,  4]  But,  further.  It  was  shown  that  Mac- 
Lean  traded  in  fuse,  aside  from  his  connec- 
tion with  the  defendant  ccnnpany,  and  had  a 
contract  with  Kearos,  plaintiff's  agent,  in 
which  he  was  appointed  as  Keams'  agent  to 
sell  350  cases  of  fuse,  and  Keams  testified 
mat  under  the  contract,  MacLean  sold  quite 
an  amount  of  the  fuse:  Mr.  Metsger,  vice 
president  and  general  manager  of  the  d^end- 
ant  company,  testified  tbat,  after  MacLean's 
death,  Keams  dalmed  all  tbe  proceeda  col- 
lected by  the  MacLean  estate  from  the  sale 
of  fuse,  including  that  in  controversy,  and 
that  he,  Metzger,  madfe  daim  for  the  pro- 
ceeds collected  from  tiie  sale  of  dynamite; 
but  none  from  the  sale  of  fuse;  that  the  de- 
fendant company  never  received  any  of  the 
fuse  sued  for,  nor  tbe  i^roceeda  from  the  sale 
of  any  such  fuse ;  that  it  never  received  a 
statemmt,  bill,  or  any  notice  from  the  irfaln- 
tlff  of  any  of  tbe  alleged  sales ;  and  ttiat  the 
first  notice  bad  by  d^aidant  of  the  clMni 
made  against  It  was  when  he  (Metzger)  waa 
served  wlUi  tbe  summons  and  complaint  in 
this  case,  after  the  MacLean  estate  bad  been 
settled.  Bnt,  even  further,  it  was  shown  by 
tbe  testimony  of  Keams  himself  tliat  be  waa 
well  acquainted  with  MacLean  for  about  a 
year  or  more  before  any'  of  tbe  sales  were 
made,  and  knew  then  that  the  defendant 
company  did  not  handle  or  sell  fuse  or  caps 
ifi  Colorado.  He  testified  that  MacLean  said 
be  expected  Mr.  Meteger,  vice  president  and 
gMieral  manager  of  tbe  defendant  company— 

"would  be  in  Denver  stiorOy,  and  he  (MacLean) 
would  like  it  arranged  so  that  I  could  meet 
Mr.  Metzger  and  impress  upon  him  the  neces- 
sity of  their  company  handling  fuse  and  caps, 
that  be  was  not  familiar  with  tbe  trade,  and 
that  he  was  practically  a  new  man  with  tbetOt 
and  it  might  have  the  desired  effect.  *  •  *** 

Continuing,  he  testified  In  part  as  follows: 

"Well,  Mr.  MacLean  and  I  bad  more  than 
one  conversation,  we  had  two  or  three,  cr  a  half 
dozen  along  those  lines  at  different  times. 
•  •  •  When  Mr.  Metzger  came  to  Denver, 
Mr.  MacLean  advised  me,  and  tbe  next  morning 
I  went  to  their  office,  Gl  Bank  Block,  and  Mr. 
Metzger,  I  believe,  was  there  at  tbe  time,  or 
came  in  very  shortly  afterwards— I  believe  he 
was  there  when  I  came  in —  •  •  •  we 
three  went  into  tbe  back  office  and  talked  over 
the  situation,  I  thinlc,  for  a  full  hour  or  more, 
and  I  explained  to  Mr.  Metzger  my  experience 
in  handling  powder  in  Colorado,  and  the  neces- 
sity of  powder  companies  selling  fuse  and  caps; 
I  was  interested  particularly  in  the  sale  of  fuse 
and  caps,  because  X  could  make  a  profit  by  sell- 
ing to  the  Nitro  Powder  Company,  and  h« 
agreed  with  me.  After  we  left  ^e  little  office, 
tbe  small  inner  office,  we  came  out  in  the  outer 
office,  Mr.  Metzger  and  myself,  and  Mr.  Mac^ 
Lean  remained  seated,  and  we  stayed  there  by 
a  window.  *  *  *  I  stated  I  mif;ht  do  some 
powder  business  with  Mr.  MacLean  later,  and 
that  I  could  exchange  fuse  with  him  for  pow- 
der, and  I  also  explained  this  neW  fuse  ««  had-. 
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the  Seal  of.  G(dorado->«»  on*  das  had  a  rit^t 
to  make  ,it--a]id  he  went  on  .bajdng  this,  fuse 
from  me.  Notiilne  fnrtfier  wai  ever  said  or  don« 
In  connection  with  the  matter." 

It  would  apx)ear  from  this  testimony  that 
Kearna  and,  through  hlvi,  the  plaintiff  com- 
pany  had  knowledge,  of  the  limited  au^ority 
of  the  agent  MacLean,  notwithstanding  what 
the  evldeDce  of  his  appar^t  authority  might 
have  beea  It  is  clear  that  they  knew  the 
defendant  company  did  not  deal  In  Colorado 
Jn  fuse  and  caps,  and  therefore  that  Mac- 
Lean  could  have  no  authority  to  bind  it  for 
the  purciiase  or  sale  of  sucli  articles  without ' 
Its  act  or  consent.  Keams,  it  would  seem 
from  tbe  testimony  Quoted,  with  this  knowl- 
edge, undertook  to  influence  the  defendant 
company,. through  Its  vice  president  and  gen- 
eral manager,  to  engage  In  the  handling  of 
these  products  in  Colorado,  and  thereby  ex- 
tend the  llnUted  authoirlty  of  MacLean  so 
that  he  and  Keams  could  do  business:  but 
nothing  In  Kearns'  testimony,  or  any  other 
part  of  the  record,  shows  that  the  company 
or  iti^  general  manager  ever  consented  to 
such  an  extension,  or  did  anything  to  jusUfy 
Kearns  In  a  belief  that  such  an  extension 
was  granted,  and  no  further  Inquiry  is 
shown  to  have  been  made  on  the  part  of  the 
plalntlfT  to  ascertain  the  real  extent  of  Mac- 
Lean's  authority,  or  to  dispel  any  doubts  that 
Reams  might  have  entertained  in  the  mat- 
ter. The  most  that  can  be  gathered  from 
Keams'  testimony  Is  that  Metzger  agreed 
with  him  as  to  the  necessity  of  powder  com- 
panies selling  fuse  and  caps,  or  tbkt  he 
(Keams)  could  have  made  a  profit  by  selling 
such  products  to  the  defendant  company. 
Plaintiff  does  not  contend  that  in  the  conver- 
sation between  Metzger  and  Keama  actual 
authority  was  given  to  MacLean  to  buy  or 
sell  these  products,  but  Insists  that  In  doing 
80  he  was  acting  within  the  apparent  scope 
of  his  authority.  Since  the  limited  authority 
of  MacLean  was  known  to  the  plaintiff,  it 
cannot  hold  the  defendant  liable  for  acts 
done  within  the  apparent  aeope  of  his  author- 
ity, but  beyond  Its  known  limitations.  Sa- 
lene  v.  Queen  City  Fire  Ins.  Co.,  59  Or.  297, 
116  Pac.  1114,  35  U  B.  A.  (N.  S.).438;  Silver 
Mountain  Co.  T.  Anderson,  51  Colo.  305,  117 
Paa  173. 

[5]  As  was  said  la  Gates  Ironworks  t. 
Denver  Engineering  Works  Co.,  supra:  ■ 

'^be  harden  was  on  the  plaintiff  to  prove  the 
agent's  authority  and  every  fact  which  might 
teai  to  make  bis  contract  the  contract  of  his 
principal;  and,  in  the  absence  of  such  proof, 
disproof  by  the  defendant  vaa  nnnecessary." 

.  We  do  not  think  tbe  record  contains  the 
required  pioot  to  establish  the  ag^cy  or  au- 
thority of  MacLean  to  make  the  purchases 
charged,  and  therefore  the  court  erred  in  re- 
fusing to  grant  defendant's  motion  for  a  non- 
suit, and  its  Judgment  ^ould  be,  and  is, 
hereby  reversed. 
Berersed. 


TAYLOR  T.  PARISH.    (No.  11959.) 
(Supreme  Court  of  Washington.    June  23, 
1915.) 

1.  Bnxa  AiTD  Notes  ^=»491  —  Obdebs  on 

FuSin— BUBDEH  OF  Pboof. 

Where  the  order  or  assignment,  as  Umited 
by  defendant's  acceptance,  was '  ambiguous, 
plaintiff  has  the  burden  ot  proving  a  right  to 

recover. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notea,  Cent  Dig.  iS  1643-1648;  Dec.  Dig.  <8=> 
491.] 

2.  BiLts  AND  Notes  <t=>SSt'—  Obdebs  ok 
Fund— Com  STRUCT  ion. 

Logging  contractors  gave  plaintiff  an  order 
on  defendant  for  payment  of  $1  per  tbouBand  feet 
of  logs  scaled  in  excess  of  the  amount  already 
logged.  The  contract  provided  for  payment  to  the 
contractors  of  a  larger  sum,  but  defendant,  bar- 
ing made  considerable  advances,  and  knowing 
he  would  he  compelled  to  make  more  if  the  con- 
tract was  carried  out,  accepted  the  order  only 
as  to  Slims  wbi(^  might  become  due  the  con- 
tractors. Beld,  that,  where  there  were  no  prof- 
its under  the  contract  and  the  contractors  were 
entitled  to  nottuog,  plaintiff  could  not  re<K>ver, 
although  the  contractOTS,  after  giving  the  ord^ 
scaled  logs  in  an  amount  which^  at  $1  per  1,000 
feet,  would  have  paid  tbe  claim. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  143-148;  Dec.  Dig.  «&;=> 
82.] 

En  Banc.  Appeal  from  Superior  OovLTt,. 
Cowlitz  County;  Wm.  T.  Darch,  Judge. 

Action  by  C.  A.  Taylor  against  B.  A.  Par- 
ish. From  a  judgment  for  plaintiff,  defuxd- 
ant  appeals.  Reversed. 

Imus  &  Gore,  of  Kalama,  for  appellant 
Loyal  H.  McCarthy,  of  Fortlapd,  -and  MaglU, 
McKenny  &  Brush,  of  Kelso,  for  respondent 

PER  CURIAM.  This  cause  was  original- 
ly set  for  hearing  during  the  October  term, 
1914,  at  which  time  counsel  for  appellant  ap- 
peared. Counsel  for  respondent  failed  to  ap- 
pear. An  opinion  was  filed  January  8,  1915. 
Subsequently  a  showing  was  made  by  coun- 
sel for  respondent  as  to  his  failure  to  receive 
notice  of  the  hearing  because  of  an  imperfect 
copy  of  the  docket  received  by  him.  There- 
upon the  opinion  was  withdrawn  and  the 
cause  again  assigned  for  hearing  during  tbe 
May  term,  1915.  The  majority  of  the  court 
now  hold  that  a  correct  conclusion  was  reach- 
ed on  the  first  hearing,  and  the  opinion  then 
filed  is  now  adopted  as  the  opinion  of  the 
court  This  is  an  action  to  recover  upon  an 
accepted  order.  The  suit  is  prosecuted  by  the 
assignee.  There  was  a  judgment  for  the 
plaintiff  as  prayed  for.  Tbe  defendant  has 
appealed. 

The  facts  are  these :  In  the  fall  of  1910  the 
firm  of  F.  B.  Mallory  &  Co..  as  the  selling 
agent  for  Macomt>er  &  Whyte  Rope  Company, 
sold  to  the  firm  of  Fowler  &  Quigley  a  quan- 
tity of  wire  rope,  for  use  In  logging  opera- 
tions which  they  were  then  carrying  on  for 
the  appellant  Mr.  Mallory  testified:  That 
the  Invoices  were  not  paid  when.  due.  l^at 
Fowler  &  Quigley  g^ve  two  promissory  notea 
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In  settlement  of  tbe  aceonnt,  and  that  Jnst  be- 
fore tbe  first  note  was  doe  Mr.  Fowler  ad- 
vised tbat  he  would  not  be  able  to  pay  It, 
and  asked  if  they  would  be  satlsfled  to  take 
an  order  on  the  appellant  That  Fowler 
showed  him  a  contract  between  the  firm  of 
Fowler  &  Quigley  and  the  appellant,  nnder 
whltdk  they  were  operating;  that  In  pursu- 
ance of  the  ctmTersatlon,  Fowler  ft  Quigley 
gave  him  an  order  upoa  the  an^ellant,  Par- 
ish, as  follows: 

"PorUand.  Ore.  May  11,  '11. 
'To  Mr.  B,  A,  Pariah.  Please  pay  to  F.  B. 
Mallory  ft  Co.  the  Bum  of  $1.00  per  M.  Scale 
up  to  amt  doe  them  (one  and  no- 100  dollars)  as 
the  sum  may  become  due  me  on  logs  as  per  my 
contract  with  you.  Tbe  above  ia  to  apply  on 
logs  that  I  may  put  in  in  excess  of  t]ie  1,300.- 
000  feet  logged  previous  to  this  date. 

"Fowler  ft  Quigley,  by  Wallace  Fowler." 

— that  he  presented  the  order  to  appellant, 
who  Indorsed  his  acceptance  upon  It  In  the 
following  language:  "O  K.  as  the  amount 
Is  due  Fowler  &  Quigley.  B.  A.  Parish." 
Tbe  contract  between  Fowler  &  Quigley  and 
the  appellant  bears  date  the  16th  of  Novem- 
ber, 1910.  By  the  terms  of  the  contract  it  was 
agreed  that  Fowler  &  Qui^y  should  pro- 
ceed without  delay  to  build  logging  roads,  ar- 
range all  necessary  equipment,  and  log. into 
floating  water  in  the  Coweeman  river,  within 
a  period  oS  eight  months,  barring  unavoidable 
accident,  all  the  timber  standing  upon  cer- 
tain described  land,  for  f4  per  thousand  feet 
"log  scale  at  the  Coweeman  Driving  ft  Raft- 
ing Company's  boom."  It  was  further  agreed 
that  Fowler  ft  Quigley  should  employ  ex- 
iwrlenced  fallers,  buckers,  and  woodsmen  to 
conduct  the  logging  operations  along  eco- 
nomic lines  with  minimum  breakage;  that 
they  should  cut  the  timber  in  such  lengths  as 
would  saw  out  and  market  to  the  best  advan- 
tage as  the  appellant  should  designate.  It 
was  further  agreed : 

"Tliat  $3.75  of  the  above  cMitoact  price  is  to 
be  paid  to  the  party  of  the  second  part  [Fowler 
ft  Quigley]  when  logs  are  rafted  and  acaled  by 
Coweeman  Rafting  &  Driving  Company." 

It  was  further  agreed  that  25  cents  of  the 
contract  price  should  be  retained  by  the 
appellant  until  the  completion  of  the  con- 
tract as  a  forfeit  and  guaranty  of  the  fulfill- 
ment and  faithful  performance  of  the  con- 
tract by  Fowler  ft  Quigley,  and  that  their 
failure  "to  comply  herewith  Is  hereby  made 
a  forfeiture  of  the  remaining  twenty-five 
cents,  and  the  further  payment  of  the  same 
by  the  party  of  the  first  part  is  hereby  can- 
celed." The  contract  contains  a  further 
dause  for  liquidated  damages  in  case  Fowler 
ft  Quigley  should  quit  work  before  the  con- 
tract was  completed,  and  provides  that  "time 
and  the  exact  performance  of  this  contract  be 
the  essence  thereof."  Both  parties  treated  the 
acceptance  as  ambiguous,  and  offered  parol 
testimony  as  to  the  actual  agreement  between 
Mallory  ft  Co.  and  the  appellant  at  the  time 
the  latter  Indoraed  his  acceptance  ap<ni  the 
order.    Mr.  Mallory  testified,  in  sabatanoa^ 


that  when  he  presented  the  order  to  the  ap- 
pellant, he  told  him  that  Mr.  Fowler  had 
shown  him  the  contract  upon  which  they 
were  operating,  and  that  he  asked  the  appel- 
lant if  be  would  accept  the  order  "on  that 
basis,  and  he  said  he  would" ;  that  the  ap- 
pellant said  that  Fowler  ft  Quigley  had  then 
put  in  about  1,300,000  feet  of  logs  and,  as  the 
money  came  due  In  excess  of  that  amount, 
he  would  pay  the  $1  per  thousand.  He  fur- 
ther said  that  the  appellant  gave  him  "to  un- 
derstand the  $1  a  thousand  would  be  paid  as 
the  logs  were  put  In"  in  excess  of  the  1,300,- 
000  feet,  and  that  there  was  nothing  said 
about  any  other  conditions.  He  farther  tes- 
tified that  the  appellant' told  him  that  he  had 
made  some  advances  to  Fowler  ft  Quigley 
which  were  covered  by  the  1,300^000  f^  of 
logs.  The  appellant  was  asked, 

"Did  you  tell  him  [Mallory]  you  had  to  make 
advances?  and  answered:  "I  did,  as  his  testi- 
mony showed  this  morning.  He  realized  there 
were  advances  made.  He  knew  It,  and  knew 
there  was  nothing  due  them  at  the  time  on  the 
contract" 

He  said  that  Mr.  Mallory  did  not  discuss 
the  dettils  of  tlie  contract  with  blm  i  that  Oie 
contract  vras  not  discussed  between  them,  "or 
even  mentioned";  that  he  told  Mr.  Fowler 
if  money  became  due  Fowler  ft  Quigley  on 
tbe  contract,  instead  of  paying  it  to  them, 
"I  would  pay  it  to  him,"  and  tiiat  he  accepted 
the  O.  K.  on  that  condition— 
"otherwiae  I  would  not  accept  that  at  all.  t 
told  him  I  would  not  There  wasn't  anything 
due  them,  and  I  did  not  know  when  there  would 
be  anything  due  owing  to  making  advances." 

It  was  stipulated  that  sufficient  logs  were 
scaled  and  put  In  the  boom  In  excess  of  the 
1,300.000  feet  at  $1  a  thousand  to  pay  the  re- 
spondent's clalio.  The  court  found  all  tbe 
issucfl  in  favor  of  the  respondent 

[1 , 2]  If  the  order  as  limited  by  the  ac- 
ceptance is  ambiguous,  which  we  think  it  is, 
the  burden  of  proof  was  upon  the  respondent 
to  prove  a  right  to  recover.  It  is  dear  that 
Mallory  ft  Co.,  at  the  time  they  accepted  the 
order,  knew  that  Fowler  ft  Quigley  were  with- 
out funds.  They  knew  that  they  had  deliver- 
ed 1,300,000  feet  of  logs  wliich  had  been  paid 
for  in  advances.  Q?hey  knew  that  Fowler  ft 
Quigley  had  not  been  able  to  pay  for  the 
equipment  which  they  bad  bought  of  them  to 
use  in  logging.  They  knew  that  they  were 
without  funds  with  which  to  conduct  the  log- 
ging operations.  This  was  known  by  all  the 
parties  to  the  contract  It  must  have  t>een 
within  the  contemplation  of  the  parties  that 
the  logging  contract  should  carry  itself,  and 
that  the  appellant  was  not  undertaking  to 
guarantee  that  a  profit  would  result  from  It 
This  appears  from  an  Inspection  of  the  order 
and  the  acceptance.  It  is  dear  that  Fowler 
ft  Quigley  undertook  to  appropriate  $1  per 
thousand  feet  upon  all  logs  thereafter  de* 
livered  Into  the  boom.  The  appellant  appar* 
ently  realizing  that  there  might  not  be  such 
profit  limited  his  acceptance.  Hie  testimony 
■bowa  concluBlvely^  that  there  waa  no  profit 
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at  all  In  the  liusbW  operations.  Indeed,  tbe 
anteUant  paid  tor  mppUes  and  labor,  direct 
to  the  parties  fomisblng  the  BUppUes  and  the 
labor,  aeroral  ttuMuand  dollars  In  excess  of 
tbe  contract  price.  If  be  is  held  liable  in 
this  action,  he  will  sustain  an  additional  loss 
to  tbe  extent  of  the  xaoorery.  It  Is  tme  that 
the  l<«ging  contract  provides  that  93.75  per 
thousand  feet  shall  be  paid  to  Fowler  &  Quig- 
ley  when  the  logs  "are  rafted  and  scaled  by 
the  Coweeman  Batting  ft  -Driving  Company," 
and  It  was  Mi^nlatad  that  Boffldent  logs  have 
been  rafted  and  sealed  in  excess  c€  the 
1,800,000  feet  to  pay  the  respondent's  claim. 
However,  nothing  ever  became  due  Fowlw  & 
Quigley  for  the  reason,  as  we  have  aaiA,  that 
the  contract  price  was  more  than  consumed 
in  supplies  and  labor  which  the  appellant 
paid  direct  to  the  pardes  who  furnished  these 
commodltiea. 

By  placing  oarselves  in  the  ritoatlOD  of  the 
dzmweea  and  Qie  acceptor  at  the  time  of  the 
acceptance  with  the  light  whitdi  they  had  on 
the  matter.  It  becomes  clear  that  the  appel- 
lant merely  undertook  to  pay  the  drawees 
any  sum  due  Fowler  ft  Qnlgley  in  excess  *of 
ttie  actual  exi>enBes  of  the  logging  operations 
to  the  extent  of  the  claim  wbixHi  the  drawees 
represented.  These  operations  resulted  in  a 
deficit  Instead  of  a  profit,  and  there  can  be 
no  recovery.  Lawrence  v!  Phlpps,  67  Bun,  61. 
22  N.  T.  Snpp.  16;  HazeltJne  v.  Dunbar.  62 
W1&  162,  22  N.  W.  166. 

The  Judgment  Is  reversed,  with  dlredions 
tc  rtfatniw^  the  action. 


NATIONAL  SUHETT  CO.  v.  A  0.  FBT  CO. 
et  at   (No.  12316.) 

(Supreme  Conrt  of  Waabington.    June  21, 
ldl5.) 

1.  PlAADING  ^=>1M— AnSWEB— AlTIBUATIVE 
Dbfen  SBS— Dehubbbb. 

Demurrer  may  prat>erl7  be  sustained  to  an 
afflnoatiTO  d^ente,  whn«  every  isHoe  presented 
by  it  is  soffidently  presented  by  the  denials  in 
the  answer  proper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S5  444-446,  44&-462;  Dec.  Dig. 
104.] 

2.  AlTACHlIXKT  4=3345  —  iNDElflVXTT  BOHD  — 

LuBiuTT— Skveeal  Attachuentb, 

Where  property  is  wrongfully  attached  and 
held  under  two  attachments,  one  of  F.,  the  other 
T.,  it  is  immaterial  as  regards  liability  on  the 
indemnity  bond  of  F.  that  tbe  claim  of  T., 
whose  attachment  was  prior  to  F.'s,  exceeded 
the  Tslae  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Gent  Dig.  H  mi-1247;  Dec.  Dig.  «=>ai5.] 

8.  Indbicnitv  «=s9l4-JuDaia:nT  Aqajnst  Ik- 

DEMNITBB— OonOLUSIVEnESB. 

Where  a  sheriff  issued  toudiing  a  matter  on 
which  he  has  taken  an  Indemnl^  bond,  and 
gives  tbe  Indemnitors  notice,  offering  ample  op- 
portonit;  to  appear  and  defend  or  aid  in  the  de- 
fense, the  judgment  against  the  sheriff,  absent 
fraa^  coUasion,  or  mistake,  is  ctmclaiire  be- 
tween him  and  the  Indemnitors  on  the  question 
of  the  sherilTs  liability  and  the  facts  neceasarr 
to  establish  it,  but  not  of  collateral  issaes  mate- 


rial only  as  between  the  tndemsltee  and  the  In- 
demnitors, and  not  essential  to  a  recovery  b7 
the  injured  party  in  the  action  against  the  in- 
demnitee. 

(Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  f  41 ;  Dec.  Dig.  ®=>14.] 

4.  ^^DEUimr  *»14— Judgment  Against  Tn- 
OBUKiTEB— Evidence  Against  Indemnitob. 
Where  two  writs  of  attachment  were  deliv- 
ered, one  by  P.  thu  other  by  T.,  to  a  aberiS  for  a 
levy  on  certain  goods,  the  judgment  arainst  the 
sheriff  for  wrongful  attachment  thereof  is,  in  an 
action  by  him  on  F.'s  indemnity  bond,  no  evi- 
dence of  a  levy  of  F.'a  writ  and  a  holding  there- 
under, since  proof  of  a  levy  o(  and  holding  un- 
der tbe  other  would  have  been  enough  to  war- 
rant the  judgment. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  I  41;  Dec  Dig.  ^14.] 

6.  Shebiits  akd  Constables  ^s»l51— Inoeu- 

HiTY  Bond— Evidence. 

Evidence,  in  on  action  by  a  sheriff  on  an 
indemnity  bond  for  bis  protection  in  levying  an 
attachment,  held  to  sustain  a  finding  that  the 
writ  was  levied  and  that  the  goods  when  de- 
stroyed were  being  held  theremiaer. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  ||  325-328;  Dec.  Dig. 
«=>151.] 

6.  Evidence  «s»83— Pbbsuicption— Pbbtobh- 
ANCE  or  OrnciAi.  Dun. 

Where  a  writ  of  attadiment  was  ddivered 
to  a  sheriff  for  purpose  of  levy,  together  with  an 

indemnity  bond,  for  his  protectioo  in  making 
the  levy,  it  will  be  presumed  in  an  action  by 
him  on  the  bond  that  ha  performed  his  official 
duty  to  make  the  levy. 

[Ed.  Note.— E\)r  other  cases,  see  Evidcmce, 
Cent.  J>ig.  8  106 ;  Dec  Dig.  «=»83.} 

7.  Appeai.  and  Ebbob  «=>1011  —  Bbvixw  — 
Findings  of  Ooubt. 

The  trial  court's  finding  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal,  where  It 
cannot  be  said  tliat  it  is  supported  by  no  com- 
petent evidence,  or  that  the  evidence  preponder- 
ates against  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3983-3980;  Dec.  Dig.  «s> 
1011.1 

8.  Indemnitt  0=»14-JoDaH£NT  Against  In- 
demnitee—CoNCLusiVENEsa 

Where  an  attachment  was  levied  and  the 
goods  were  being  held  thereunder  when  destroy- 
ed, and  the  attaching  creditor  and  the  sureties 
OD  the  indemnity  bond  given  by  him  to  tbe  sher- 
iff bad  notice  of  the  actioo  against  the  sheriff  for 
wrongful  attachment,  and  were  tendered  tbe  de- 
fense thereof,  whether  or  not  they  accepted  the 
defense  thereof,  by  adopting  the  sheriff's  defense, 
tbe  judgment  in  such  action  against  the  sheriff 
was,  in  an  action  by  him  on  the  iudemni^  bond, 
conclusive  on  them  as  to  the  fact  and  amount 
of  hU  liftbiUty. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  8  41 ;  Dec  Dig.  ^14.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  King  Dykeman,  Judge. 

Action  by  the  National  Surety  Company 
against  the  A.  C.  Fry  Company  and  others. 
Judgment  for  plaintltr,  and  defendants  ap- 
peal. Affirmed. 

Oliver  Hnlback,  of  Seattle,  for  appellants. 
John  W.  Roberts  and  George  L.  Splrb,  both 
of  Seattle,  for  respondent 

ELLIS,  J.  This  is  an  action  against  a& 

tachlng  creditors  and  the  sureties  on  the  a^ 


>For  oU«r  cases  see  same  topic  and  KBY-NQMBBR  In  all  K«r-Niimbwsd  DtsesU  and  ladufls 
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tachment  bond  brorat^t  by  the  surety  the 
sheriff's  official  bond  who  had  been  compelled 
to  poiy  a  Judgment  against  the  sheriff  for  the 
value  of  goods  destroyed  by  Qre  while  held 
under  a  wrongful  attachment.  In  order  to 
give  any  proper  understanding  of  the  Issijes, 
an  extended  statement  Is  necessary. 

On  June  1,  1911,  the  defendant  A.  O.  Fry 
&  Co.  commenced  an  action  In  the  superior 
court  for  King  county  against  C.  Cazone 
and  wife,  and  delivered  to  the  sheriff  a 
writ  of  attachment,  together  with  ah  Indem- 
nity bond  upon  which  the  defendants  Eng- 
lish and  Lavansky  were  sureties.  On  the 
same  day.  Lewis  G.  Troughton  brought  an  ac- 
tion in  the  justice  court  against  the  same  de- 
fendants and  delivered  to  the  sheriff  a  writ  of 
attachment  together  with  an  Indemnity  bCHid. 
The  sheriff  took  possession  of  certain  Chat- 
tels and  stored  them  in  a  warehouse.  There 
was  no  direct  evidence  to  show  nndw  which 
writ  the  chattels  were  attadied,  or  whether 
a  levy  was  made  under  both  writs;  but  the 
deputy  sheriff  who  bad  the  attachmentB  in 
charge  testified  that  in  June,  18U,  the  at- 
torney for  defendant  Fry  &  Go.  instructed 
him  to  hold  the  goods  under  the  Fry  ft  Co. 
attachment  in  case  of  the  release  of  the 
Troughton  attachment.  On  June  12,  1911, 
Ohryaanthe  Gazon^  wife  of  O.  Casone,  made 
demand  on  the  sheriff  for  the  return  of  part 
of  the  ch&ttels  attadied,  claiming  them  as 
her  separate  property.  Notice  of  this  de- 
mand was  given  to  the  defendant  Fry  &  Go. 
It  is  not  <daimed  that  that  company  then  dls- 
daimed  t^e  attachment  or  authorized  a  re- 
delivery of  the  goods.  The  sheriff  did  not 
comply  with  this  demand.  On  June  21, 1911, 
Mrs.  Ca2one  assigned  her  claim  to  C  D. 
Kostglos.  On  June  26.  1911,  the  actions  of 
Fry  &  Co.  and  of  Troughtoh  were  settled 
and  dismissed,  and  Kostglos  received  an  or- 
der from  the  sheriff  on  the  warehouse  for 
the  goods;  but  they  had  already  been  de- 
stroyed by  Are.  In  September,  1911,  Kost- 
glos brought  an  action  against  the  sheriff 
for  the  value  of  the  goods.  Fry  &  Co.  and 
the  other  defendants  here  were  notified  and 
requested  to  defend  the  sheriff  in  the  Kost- 
glos suit  This  notice  was  In  writing,  and 
Its  service  and  sufficiency  are  not  questioned. 
Troughton  defended  by  an  attorney.  The 
evidence  as  to  whether  or  not  A.  C.  Fry  & 
Co.  and  English  and  lAvansky  participated 
in  the  def^ise  la  in  conflict  Plaintiffs  at- 
torney who  represmted  the  sheriff  In  the 
original  action  testified  to  the  effect  that  de- 
f^danta*  attorney,  In  response  to  the  notice, 
called,  talked  over  the  whole  matter  with  him, 
and  lold  plaintiffs  attorney  to  go  ahead  with 
the  case,  adding,  "You  know  more  about  it 
than  I  do,  and  anything  you  do  will  be  all 
right  with  ma"  He  also  testified  to  the 
effect  that  the  sheriff's  answer  was  after- 
wards submitted  to  and  approved  by  defend- 
ants' attorney.  Judgment  went  against  the 
aherifl  for  9B0  and  costs  in  favor  of  Kost- 


glos, who.  assigned  his  judgment  to  F..  M. 
Wilson,  .  Wilson  brought  suit  against  the 
National  Surety  Company  as  .  surety  on  the 
sheriff's  official  bond  to  recover  the  amount 
of  ttie  j'hdgmenL  The  sheriff  was  later  made 
a  party .  defendant  to  that  action,  and  the 
defendants  here,  were  notified  and  requested 
to  defend,  but  did  not  do  so.  Judgment  was 
entered  against  the  sheriff  and  -the  I^atlonal 
Surety  Company.  The  surety  company  paid 
the  Judgment,  took  an  assignment  of  the  ^er- 
Iff'a  rights  against  the  attaching  creditora 
and  their  bondsmen,  and  brought  this  action. 

In  its  complaint-  It  alleged  the  delivery  of 
the  two  writs  of  attachmoit;  ttiat  the  ^er^ 
iff  levied  the  refli>eetive  writs  at  the  request 
of  the  defoidante  Fry  ft  Go.  and  Troughton 
and  as  directed  by  their  attemey;  that  the 
defendants  were  notified  ud  requested  to  de- 
fend both  of  the  prior  actions  and  actually 
participated  in  the  defSm8e>of  the  original 
action  against  the  sheriff,  and  allied  goi- 
erally  the  fiiets  above  stated.  Tta^ton 
made  no  ^pearancei  and  a  default  was  en- 
tered against  him.  Fry  ft  Oo.,  English,  and 
LffVans^  answered  denying  ttuit  the  sheriff 
made  any  levy  wnAet  the  Fry  ft  Oo.  writ, 
denying  that-they  directed  the  defense  of  the 
action  against  the  iGdieriff  or  in  any  man- 
ner participated  in  the  d^ense^  denying  aay 
liability  In  tlie  premises,  and  fbr  an  affirma- 
tive dtitense  alleged  tiiat  the  property  was 
attached  under  the  Troughton  writ,  and  that 
the  Troii&:hton  claim  exceeded  the  value  of 
the  ivoperty,  and  hence  there  was  no  prop- 
erty that  conid  be  subject  to  the  Fry  ft  Co. 
writ  A  demurrer  to  this  affirmative  matter 
was  sustained. 

At  the  dose  of  the  plalntUTs  evidence,  the 
defendants  moved  for  a  n(msult  on  the 
ground  that  there  was  no  evidence  that  Fry 
&  Co.  had  directed  the  levy  of  the  attaA- 
ment  or  that  any  levy  had  been  made  under 
its  writ.  The  court  denied  the  motion.  A 
colloquy  between  the  court  and  counsel  In- 
dicated that  the  denial  was  mainly  upon  the 
ground  that  the  defendants  had  been  noti- 
fied and  requested  to  defend  the  original  ac- 
tions, and  hence  were  bound  by  the  Judg- 
ments therein.  The  court  however,  indi- 
cated that  his  ruling  was  also  partly  upon 
the  oral  evidence  which  had  been  Introduced. 

As  to  the  scope  of  the  defense  which  would 
be  permitted,  the  court  advised  counsel  for 
the  defendants  that  he  might  offer  any  evi- 
dence he  desired  In  order  to  preserve  the  rec- 
ord. The  only  evidence  Introduced  or  offer- 
ed by  the  defendants  waa  the  testimony  of 
their  attorney  denying  that  he  had  in  any 
manner  defended,  or  assisted  in  or  author- 
ized the  defense  in  the  original  action. 

The  court  found  for  the  plaintiff  and  en- 
tered Judgment  In  Its  favor.  The  defend- 
ants Fry  &  Co.,  English,  and  Lavansky  ap- 
peal. 

[1,2]  It  is  first  contended  tliat  the  court 
erred  in  sustaining  the  demurrer  to  the  de- 
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fendanW  Killed  afflrmatlTO  defoues.  We 
find  no  error  in  this.  Wbaterer  the  grounds 
upon  which  the  demurrer  was  sastalned, 
we  are  dear  that  it  m^t  have  been  prop- 
erly sastalned  upon  the  ground  that  every 
issoe  presented  by  the  affirmative  matter 
was  anffldently  presented  by  the  denials  con- 
Ulned  In  the  answer  proper.  The  fact,  U  It 
be  a  Uxtt  tbat  the  Tronghton  claim  was 
more  than  the  valne  of  the  property,  was 
Immaterial.  Troaghton  might  have  released 
his  attachment  or  might  have  been  tinable 
to  sustain  his  claim,  in  either  of  which 
events  the  Fry  &  Co.  attachment,  assuming 
that  It  was  subsequent  to  the  Troughton  at- 
tachment, would  still  have  held  the  proper- 
ty. Rem.  ft  Bal.  Code,  i  657 ;  Meyer  t*  Pnr-- 
cell,  Adm'r.  114  111.  App.  472. 

[3]  The  appellants'  main  contention  is  that 
the  findings  of  the  trial  court  to  the  effect 
that  the  Fiy  &  Co.  writ  was  actually  levied 
and  the  property  held  th«*eunder,  and  that 
the  appellants  accepted  the  defense  in  the 
original  action  through  their  attorney,  are 
not  supported  by  the  evidence. 

It  Is  conceded,  of  course,  that  respondent 
here  Is  subrogated  to  whatever  rights  the 
sheriff  would  have  against  the  appellants. 
The  respondent  claims  that  the  appellants, 
having  been  given  notice  of  the  action  against 
the  sheriet  and  accorded  an  opportunity  to 
appear  to  defend,  are  bound  absolutely  by 
the  Judgment  against  the  sheriff,  and  can 
offer  no  defense  in  an  action  by  the  sheriff 
against  them  on  the  Indemnity  bond.  It  is 
therefbre  argued  that  the  finding  in  the 
origiual  suit  against  the  sheriff,  that  the 
Fry  &  Co.  writ  was  actually  levied  and  the 
goods  held  thereunder  as  well  as  under  the 
Troughton  writ,  was  conclusive  evidence  of 
that  fact  in  this  action.  The  respondent's 
statement  of  the  rule  Is  too  broad,  and  the 
argument  based  thereon  seems  to  us  unsound. 
The  correct  rule  is  that,  when  a  sheriff  Is 
sued  touching  a  matter  upon  which  he  has 
taken  a  bond  of  indemnity,  and  gives  the  In- 
demnitors notice,  offering  ample  opportuni- 
ty to  appear  and  def^id  or  aid  in  the  de- 
f^ue,  the  judgment  against  the  aholfC,  In 
the  absence  of  fraud,  collusion,  or  mistake, 
is  conclusive  aa  betweai  him  and  the  in- 
demnitors on  the  qnestion  of  the  sheriffs 
liability  and  the  facts  necessary  to  establish 
it  The  casea  cited  by  the  uipellasts,  so 
far  as  pertinait  at  all,  go  no  further  when 
confined  to  their  facts.  Ulller  t.  Rboades, 
SO  Ohio  St  404;  Davis  v.  Smith.  79  Me. 
851,  10  AtL  6S;  Meyer  t.  Purcell,  Adm'r, 
114  111.  App.  472;  Train  v.  Gold,  S  Pick. 
(Mass.)  S80.  The  case  of  Van  de  Vanter  t. 
Davis,  28  Wash.  68S,  68  Bsc.  655,  does  not 
taaOx  the  qnoftlon  here  involved.  The  fore- 
#Dlng  la  also  the  general  rule  as  to  the  ex- 
tent of  the  condnslve  effect  of  Judgments  as 
against  persons  not  parties  thereto,  but  lia- 
ble over  either  by  express  contract  or  by 
bperaQon  of  law.    Cl^  of  Bloomlngton  v. 


Boush,  IS  ni.  App.  889;  Littleton  Rich- 
ardson, 84  N.  H.  179,  66  Am.  Dec.  759;  Tea- 
zle T.  Penobscot  R.  Co.,  49  Me.  119;  Town 
of  Waterbnry  v  Waterbury  Traction  Co.,  74 
Conn.  152,  60  Aa  3.  See,  also,  Spokane  v. 
Costello,  83  Wash.  98,  74  Pac.  68. 

There  are  dedslona  which  hold  that,  even 
In  the  absence  of  notice  and  opportunity  to 
defend,  the  Judgment  is  prima  fade  evidence 
against  the  indemnitors ;  but  these  also  hold 
it  is  only  prima  facie  evidence  as  to  the 
fact  and  amount  of  the  officer's  liability. 
Charles  v.  Hosklns,  14  Iowa,  471,  83  Am. 
Dec.  378,  and  note.  There  are  other  decisions 
holding  that  the  Judgment,  even  without  no- 
tice, Is  conclusive  as  against  the  indemnitors, 
but  only  as  to  those  things  going  to  establish 
the  existence  and  extent  of  the  indemnitors* 
liability.  Conner,  Executors  v.  Heeves,  103 
N.  T.  527,  9  N.  E.  439;  Pasewalk  v.  Bollman, 
29  Neb.  519,  49  N.  W.  780,  26  Am.  St.  Rep. 
899.  These  decisions  usually  rest  upon  the 
peculiar  wording  of  the  b(Hid  or  contract  of 
Indemnity.  Costello  v.  Bridges.  81  Wash. 
192, 142  Pac.  687,  L.  B.  A  1915A,  853.  What- 
ever the  effect  of  notice  or  lack  of  notice,  we 
have  been  cited  to  no  decision,  and  have 
found  none,  in  which  it  has  been  held  that 
the  Judgment  against  the  indemnitee,  wheth- 
er an  officer  or  not,  is  conclusive  against  the 
Indemnitor  exc^t  as  to  those  things  essential 
to  establish  a  liability  on  the  part  of  the  in- 
demnitee and  as  to  the  amount  of  that  liabili- 
ty. We  know  of  no  case  holding  that  the 
Judgment  is  conclusive  of  collateral  issues 
material  only  as  between  the  indemnitee  and 
the  indemnitor,  but  not  essential  to  a  recov- 
ery by  the  injured  party  In  an  action  against 
the  indemnitee. 

[4]  In  the  present  case  It  may  be  soundly 
asserted  that,  since  the  original  action  was 
against  the  sheriff  in  his  official  capacity  for 
wrongful  attachment,  it  was  necessary  to  a 
recovery  In  that  action  to  prove  that  he  held 
the  goods  under  an  attachment  Had  the 
Fry  &  Co.  writ  been  the  only  writ  delivered 
to  the  sheriff  for  levy  on  these  goods,  then 
it  might  be  successfully  asserted  that  the 
finding  in  the  original  action  of  the  levy  of 
that  attadiment  would  be  conclusive  of  tlie 
qnestion  against  the  appellants  In  this  ac- 
tion. But  it  is  admitted  that  the  two  writs 
were  dellvwed  to  the  sheriff  for  levy  upon 
these  goods.  Proof  in  the  original  action 
that  either  one  of  these  was  levied  and  the 
goods  held  thereunder  would  have  been  suffi- 
cient to  warrant  Judgm«it  against  the  sheriff 
in  that  action.  It  cannot  be  postulated, 
therefore,  that  a  finding  of  the  levy  of  both 
of  the  writs  was  an  essential  to  the  Judgment 
in  that  action.  Since  the  original  action 
might  have  been  sustained  without  proof  of 
any  levy  or  holding  by  the  sheriff  under  the 
Fly  ft  Go.  writ,  the  Judgment  In  that  action 
was  not  presumptive  evidence  of  that  fact 
which  must  be  established  in  this  action. 
Boynlon  t.  Morrill,  111  Mieub.  4. 
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[i,  I]  We  have  discussed  this  matter  thus 
fuUy  because  the  extensive  briefs  are  almost 
wholly  devoted  to  It,  and  the  court  seems  to 
have  been  Impressed  with  the  view  that  the 
Judgment  was  concluBive  of  the  fact  that  the 
goods  were  being  held  under  ttie  Fry  &  Co. 
writ.  Though  this  view  was  erroneous,  It 
does  not  follow  that  the  finding  complained 
of  was  not  supported  by  competent  evidence. 
As  pointed  out  In  our  statement  of  the  case, 
the  deputy  sheriff  who  had  both  attachments 
In  charge  testified  that,  at  about  the  time 
when  Mrs.  Cazone  made  demand  upon  the 
sheriff  for  the  goods,  tbe  attorney  for  the 
appellants  and  acting  in  their  behalf  directed 
that,  If  the  Troughton  attachment  were  re- 
leased, the  goods  should  be  stlU  held  under 
the  Fry  ft  Co.  writ  The  attorney,  the  one 
person  who  could  have  contradicted  this 
teattmony,  If  it  was  false*  anbseqn«itiy  took 
tbe  witness  stand,  bat  did  not  contradict  It 
It  will  not  do  to  aay  that  he  was  precluded 
from  BO  doing  by  the  conrt's  ruling  on  the 
demurrer  to  the  affirmative  defenses  and  on 
the  motloo  for  a  nonsuit  slnoe  the  court  ex- 
pressly advised  counsel  that  he  might  cBet 
any  evidence  whiidi  he  deemed  pertinent 
Had  counsel  tor  the  appellants  offered  bis 
OTni  testimony  in  «»tradlction  of  that  of 
the  deputy  sheriff  above  noticed,  it  la  fair  to 
assume  that  it  wonid  have  been  received, 
since  fbe  court  did  admit  Us  testimony  in 
contradlctlra  (Hf  that  of  tbe  attorney  for  the 
responded  ts  touching  the  question  of  the 
aroellants*  partldpatlon  In  the  defense  of  the 
original  action. 

There  Is  another  conslderatl<xi  which  also 
tends  to  support  the  court's  finding  that  the 
Fry  ft  Co.  writ  was  actually  levied.  Its 
writ  was  delivered  to  the  sheriff  for  the  pur- 
pose of  levy,  together  with  the  bond  of  In- 
demnity, for  hla  protection  In  making  the 
levy.  It  thereupon  became  the  sheriff's  duty 
to  make  the  levy,  and,  in  the  absence  of  proof 
to  the  contrary,  there  is  a  presumption  that 
the  officer  performed  his  duty.  We  think 
therefore  that  aside  from  any  presumption 
raised  by  the  findings  and  Judgment  in  the 
original  suit  there  was  evld^ce  sufficient  to 
sustain  the  finding  of  the  court  that  the 
Fry  &  Co.  writ  was  actually  levied,  and 
that  the  goods  were  being  held  thereunder  at 
the  time  of  their  destruction. 

[7,  t]  Wbethor  tbe  appellants  through 
their  attorney,  accepted  the  defense  of  the 
original  action  by  adopting  the  sheriffs  de- 
fense through  the  sberiO^'s  attorney,  as  testi- 
fied to  by  that  attorney,  which  was  apparent- 
ly the  basis  of  the  couri's  finding  that  the 
appellants  accepted  and  participated  In  the 
defense  in  the  original  action.  Is  a  question 
uptm  which  the  evidence  was,  as  we  have 
seen,  In  sharp  confilct.  It  certainly  cannot 
be  said  that  the  finding  was  supported  by 
no  competent  evidence.  Nor  can  we  say  that 
the  ev^ldence  preponderates  against  the  find- 


ing. In  such  cases  it  is  the  established  rule 
that  we  will  not  disturb  the  court's  find- 
ing. Johns,  Receiver  v.  Arisona  Fire  Ins. 
Co.,  78  Wash.  849,  X36  Fac.  120.  This  last 
finding,  however,  was  not  eraential  to  sustain 
the  Judgment  The  finding  of  the  court  upon 
what  we  have  held  sufficient  evidence,  that 
the  Fry  ft  Co.  writ  was  actually  levied  and 
that  the  goods  were  being  held  thereunder, 
and  the  admission  that  the  appellants  had 
notice  of  the  original  action  against  the  sher- 
iff and  were  tendered  the  defense  of  that 
action,  were  sufficient  to  make  the  Judgment 
conclusive  laoon  the  appellants  as  to  the  £act 
and  amount  of  the  sheriff's  liability. 
The  Judgment  Is  affirmed. 

MORRIS,  C.  J.,  and  MAIN,  FUUiBBTON, 
and  GROW,  JJ.,  concur. 


WIK  v.  KING  et  al.    (No.  12658.) 
(Supreme  Court  of  Washington.   June  25, 1915.) 
L  Apfkal  Avn  Ebbob  «s9977— Nbw  Tbial 

4=30— DZSCBBTION  or  GOUBT. 

An  order  granting  a  new  trial  rests  In  the 

discretion  of  Uie  trial  court,  and  will  not  be 
interfered  with  save  for  abnse  of  discretlOD. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  «  3860-^(863;  Dec.  Dig.  ^ 
977;  New  Trid,  Cent  Dig.  SS  9, 10;  Dec  Dig. 

2.  AfPE&L  AND  Ebbob  «=>ioOB>—  Rbvibw  or 
Facts— Obdeb  Refusinq  New  Tbial. 

An  order  refusing  a  new  trial  on  conflicting 

evidence  will  not  be  interiered  with,  where  the 

appellate  court  cannot  say  that  it  la  against  the 

preponderance  of  the  evidence. 
[Ed.  Note.— For  other  eases,  see  Appeal  aad 

Error.  Cent  Dig.  H  8860-3876,  3948-3050; 

Dea  Dig,  «=al005.] 

Department  1.  Appeal  from  Superior 
Court  King  County ;  Everett  Smith,  Judge. 

Action  by  Klaus  Wlk  against  T.  J.  King 
and  another.-  Judgm^t  for  plaintiff,  and. 
from  an  order  granting  a  new  trial,  plain- 
tiff appeals.  Affirmed. 

Garland  ft  McLane,  of  Branerton.  for  ap- 
pellant. Daniel  lAndon,  of  Seattle  tor  z«- 
^ndents. 

PER  CURIAM.  Appeal  firom  an  order 
granting  a  new  trial.  The  motion  was  based 
upon  the  several  statutory  grounds.  After 
the  bearing  of  the  motion,  the  court  entered 
the  following  order: 

"Ordered  that  the  motion  for  new  trial  be, 
and  the  same  is,  hereby  sustained.  To  which 
plaintiff  excepts.'' 

[1]  We  have  so  often  said,  that  It  ought 
not  to  be  necessary  to  again  repeat  it,  that, 
in  entering  orders  of  this  character,  trial 
courts  are,  by  statute,  vested  with  a  pe- 
culiar discretion — a  discretion  vested  in  the 
trial  court  and  not  in  this  court — and  one 
which,  when  exercised,  will  not  be  Interfered 
with,  exc^t  for  Its  manifest  abuse.  Brown 
V.  Walln  Wblla,  76  Wash.  670^  136.Pac.  U66. 
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[2]  The  erldenoe  In  this  case  was  so  oon- 
fllcUng  as  to  sanest  U  the  trial  coort  that 
some  one  was  guilty  of  pezjury.  In  reriew- 
ing  such  evidence^  the  h<^lns  of  the  lower 
coort  wlU  be  acc^ted  by  nnlees  we  can 
say  that  the  erldence  preponderates  the  oth- 
er way.    Qamer  t.  Schlents,  146  Pac.  166. 

Not  being  abUi  to  so  say,  the  dlscr^lon  of 
the  trial  conrt  wlU  not  be  Interfered  with, 
and  the  judgment  is  affirmed. 


PBTaOVITSKT  T.  SMITH  et  aL   (No.  12467.) 

(Sapreme  Court  of  Washingfton.    June  23, 
191G.) 

1.  Fbaudulbnt  Convetancxs  <s»296  —  Strp- 
nciBHCT  OF  EvxDEKCfi— Claim  fob  Unuq- 

triDATED  DAUAOBS. 

If  a  coDveyance  may  be  fraudulent  as 
agaiiist  an  unliquidated  claim  for  damaecs,  or 
an  ezistiiig  right  of  action  upon  a  contingent 
claim,  such  claims  have  not  the  same  standins. 
when  considered  merely  inferences  of  fraud  in  a 
conveyance  from  husband  to  wife,  as  would  be 
girea  to  existing  acknowledged  or  contract 
debts;  as  such  conveyaace  must  be  considered 
in  the  light  of  Bern.  &  Bal.  Code.  3  S76S.  declar- 
ing that  deed  from  husband  to  wife  vesta  the 
estate  therein  redted  as  separate  property,  as 
well  as  section  5292,  placing  the  burden  of  proof 
upon  the  party  asserting  good  faith  in  &  trans- 
action between  husband  and  wife. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances.  Gent  Dig.  Sl  867-875 ;  Dec.  Dig. 
«s»285.} 

2.  Fn&ITDUIENT  CORTKTAHOBS  ^298  —  SUF- 
nClKNOT  OF  STIDBHCB  —  HVSnAND  AND 
WiFB. 

In  an  action  to  set  aside  as  fraudulent  con- 
veyances by  a  husband  to  his  wife  and  family, 
evidence  held  to  sustain  a  verdict  for  defendant. 

iWi.  Note.— For  other  cases,  see  Fraudulent 
^r^uices.  Cent.  Dig.  $S  867-875 ;  Dec  D^. 

Department  1.  Aiq;>eal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Suit  by  Charlee  PetroTitsky  against  W.  S. 
Smith  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

B.  B.  Brown,  of  Seattle^  for  q>pellant. 
Byan  &  Desmond,  of  Seattle,  for  respond- 
ents. 

OHADWIOK,  J.  Appelant  Is  a  Judg- 
ment creditor  ot  the  respMident  W.  B.  Smith, 
and  brings  this  action  to  set  aside  two  deeds 
to  property  conveyed  by  Sndtb,  the  one  to  his 
wife,  and  the  other  by  Smith  and  wife  to 
Smith's  son  and  daughter  by  a  former  mar- 
riage. In  March,  1806,  in  caueqaence  of 
certain  antecedent  transactions  between  ap- 
pellant and  respondent  W.  B.  Smith,  an  as- 
signment of  a  real  estate  contract  was  made 
by  Smith  to  appellant  The  title  falling  aft- 
er a  suit  to  enforce  si>eclQc  performance,  ap- 
pellant began  an  action  against  iSmlth  In 
July,  1909,  and  took  Judgment  by  default  Au- 
gust 13,  1909.  On  March  18,  1909,  Eugenia 
BL  Smith,  wife  of  W.  B.  Smith,  filed  for  rec- 
ord a  deed  signed  by  W.  E.  Smith  of  date 
January  14,  1907,  acknowledged  August  16, 


1908,  parportlng  to  convey,  In  consideration 
of  $1.  the  E.  %  of  lots  U  and  12  in  bloA  10, 
Law's  SecMid  addltbrn  to  SeatQe.  On  Au- 
gust 8, 1909,  ^liam  E.  Sndth,  Jr.,  and  Vlm- 
enca  SL  Smith,  scm  and  daughter  of  W.  BL 
Smith,  filed  tor  record  a  deed  executed  by 
W.  B.  Smith,  dated  Martib  17, 1909,  acknowl- 
edged on  the  same  day,  purporting  to  convey, 
in  OHUdderation  «tf  Vl>  the  W.  ^  of  the  same 
property.  A  house  had  bem  built  on  eacb 
tracL  On  the  8th  day  of  August,  1913,  ap- 
pellant commenced  this  acthm  to  set  aside 
the  conveyances  as  traudnlant  and  to  snt^ect 
the  property  to  the  lien  of  his  jndgnwnt 
After  a  hearing  on  the  merits,  a  decree  de- 
nying the  prayer  of  plaintUTs  complaint  was 
entered  by  the  conrt 

It  is  earnestly  contended  that  the  deed  to 
the  wife  la  presOmptlTely  fraudulent  under 
Rem.  &  Bal.  Code,  |  6292,  which  provides, 
when  such  deeds  are  called  in  question,  that 
"the  burden  of  proof  shall  be  npon  the  party 
asserting  the  &)0d  folth." 

The  only  question  Is  one  of  good  faith  and 
burden  at  proof.  We  have  carefully  read  the 
record,  and  have  endrarored  to  measure  the 
(drcunistances  relied  on  by  both  sides. 

At  the  time  when  the  deeds  were  executed 
It  seems  to  be  established  that  Hr.  Smith 
had  no  debts,  except  the  unliquidated  demand 
of  the  appellant  Whether  he  had  notice  of 
this  is  a  disputed  fact,  but  upon  all  the  evi- 
dence we  are  disposed  to  bold,  as  the  trial 
court  must  have  held,  that  respondents  sus- 
tained the  burden  of  proof. 

[1]  Admitting  that  a  convince  might  be 
f  randulent  as  against  an  unliquidated  claim 
for  damages,  or  an  existing  right  at  action 
upon  a  contingent  (dalm,  we  think  it  would  be 
going  too  far  to  give  such  claims  the  same 
standing,  when  considering  inferences  taly, 
as  would  be  given  to  existing  acknowledged 
or  contract  debts.  Good  (alth  Is  a  question 
of  Intmt,  and  such  conveyances  must  be  c<mi- 
sidered  in  the  light  of  section  8763,  aa  well 
as  section  5292. 

[2]  It  is  established  a  preponderance 
of  the  evidence  that  it  had  been  understood 
from  the  time  the  two  houses  were  built  on 
the  property  that  one  of  them  should  be  giv- 
en to  Mrs.  Smith  and  one  to  the  children. 
Mrs.  Smith  was  a  second  wife,  who  had 
reared  the  two  children,  and  largely  by  her 
own  efforts  had  put  them  through  the  schools 
and  had  kept  them  for  some  time  at  the  uni- 
versity. The  record  is  not  entirely  clear, 
but  in  the  absence  of  a  positive  showing  to 
the  contrary,  the  inference  is  impelled  that 
Mr.  Smith,  whose  deposition  was  taken  in 
Chicago,  Is  some  years  older  than  his  wife, 
and  is  not  now  living  with  or  helping  the 
family  to  any  great  extent ;  that  the  burdens 
of  the  fiunlly  have  fallen  upon  Mrs.  Smith; 
that  Mr.  Smith  has  not  contributed  much  to 
their  support  since  the  summer  of  1909 ;  that 
both  cliUdren  quit  school  and  went  to  work; 
that  Mrs.  Smith  has  cooked,  sewed,  and  at 
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the  time  of  the  trial  was  working  In  a  de- 
partment store ;  that  the  three  of  them  had 
paid  back  taxes  and  street  assessments,  bad 
renewed  a  mortgage  of  f 2,000  upon  the  prop- 
erty at  some  expense;  and  that  Mrs.  Smith 
had  put  $500,  which  she  had  received  as  a 
legatee  nnder  the  will  of  a  friend,  Into  the 
property.  As  against  these  circumstances, 
about  tiie  only  circumstance  from  which  a 
fraudulent  Intent  might  be  Inferred  is  the 
fact  that  the  deed  to  the  wife  was  not 
promptly  delivered  and  filed  for  record.  A 
similar  drcumetance  was  rejected  as  insnffl^ 
cient  when  standing  alone,  in  the  case  of 
Smith  V.  Weed,  76  Waab.  403,  134  Pac  1075, 
where  we  said: 

"The  things  urged  aa  caattog  suspicion  on  this 
deed  are  the  fact   •   •   •   that  the  deed  was 

not  recorded  until  September  24,  1910,  some  10 
days  after  the  fire.  •  »  •  But  both  of  the 
appellants  testified  positiTely  that  the  deed  was 
executed  and  deUvered  on  Fcbmaiy  7, 1907,  and 
the  notary  testified  that  he  thought  ».  We 
think  the  evidence  wbolly  insaffident  to  war- 
rant a  finding  that  these  thirteen  lots  were  com- 
munity property." 

Upon  the  whole  case  we  are  not  prepared 
to  say  that  the  respondents  have  failed  to 
meet  the  burden  put  upon  them  by  the  stat- 
ute by  dear  and  convincing  testimony. 

Wher^re  the  Judgment  ia  afflrmed. 

MORRIS,  G.  J.,  and  PARKBB  and 
MOUNT,  JJ..  concur. 


JAKLEWIGZ  T.  LENHABT.  (Na  12671.) 

^upreota  Court  of  Waahiogtcn.   June  21, 

lOlB.) 

Appeal  akd  Ebbob  «=»C1  —  Review  —  Deci- 
sions Appealable. 

In  an  action  for  llOO  commission  for  pro- 
curing persons  to  carry  on  logging  for  defend- 
ant, defendant  pleaded  that  the  persons  furnish- 
ed worked  so  sktwly  that  he  was  damaged  $400, 
but  offered  no  evidence  in  support  of  his  coun- 
terclaim, which  obviously  could  not  be  enforced 
agahist  the  plaintiff.  Const  art.  4,  {  4,  pro- 
vides ttiat,  in  suits  for  the  recovery  of  money  or 

«ersonal  property,  the  Supreme  Court  shall  not 
ave  Jurisdiction,  where  the  amount  in  contro- 
versy is  less  than  $200.  Held,  that  the  counter- 
daim,  which  was  obvioosly  fidltlom,  should  not 
be  oonddered  in  fixing  thejurlidlctlonal  amount, 
and  hence  the  Saprema  Gmxt  could  not  enter- 
tain defendant's  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  2S7,  287;  Dec.  Dig.  «»51.] 

Department  1.  Appeal  from  Superior 
Court,  Gbehalls  County;  Mason  Irwin,  Judge. 

Actitm  by  H.  A.  Jaklewicz  against  Arthur 
Lenhart.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Aptieal  dismissed. 

Arthur  L^art,  of  Hoqulam,  pro  se.  F.  W. 
Loomis,  of  Aberdeen,  for  respondent 

HOLCOMB.  J.  Respondent  brought  action 
against  appellant  to  recover  the  sum  of  $100, 
allying  an  oral  agreement  that  he  was  to 
procure,  or  iutroduoe  to  aiMTellant,  persons 
who  would  take  tbe  Job  ot  logging  appel- 


lant's land,  and  that,  if  the  persons  so-  In- 
troduced to  appellant  took  the  Job  and  work- 
ed at  It  for  SO  days,  appellant  would  pay  re- 
spondent $100 ;  that  in  accordance  therewith 
he  Introduced  to  appellant  persona  who  log- 
ged the  timber  for  more  than  30  days;  and 
that  respondent  performed  his  part  of  the 
agreement.  Appellant  answered,  denying  re- 
spondent's allegations,  and  alleging  that  the 
agreement  was  that  respondent  should  pro- 
cure persons  who  would  take  the  contract  to 
do  the  logging  for  $4  per  1000  for  flr  and 
f^ruce  and  $4.50  per  1000  for  hemlo<^  and 
cedar,  for  which  appellant  would  pay  re- 
spondent $100  when  tbe  persons  so  procured 
had  been  working  at  the  logging  for  30  days; 
that  respondent  failed  to  procure  persons 
who  would  take  the  Job  of  logging  at  $4  per 
1000  for  flr  and  spruce  and  $4JtO  per  1000  for 
hemlo<^  and  cedar;  that  the  persons  so  pro- 
cured would  not  accept  the  logging  Job  for 
less  than  $4.25  per  1000  for  flr  and  spruce 
and  $4.60  per  1000  for  hemlock  and  cedar; 
that  respondent  refused  to  procure  other  per- 
sons who  would  accept  the  work  at  the  prices 
specified  by  appellant;  that  appellant  award- 
ed tbe  contract  for  lo^ng  to  the  persons 
introduced  by  respondent,  at  the  prices  of 
$4.25  for  flr  and  spruce  and  $4.50  for  hemlock 
and  cedar.  These  allegations  constituted  a 
direct  Issue  between  respondent  and  aiv^- 
lant  as  to  the  terms  of  the  contract  and  per- 
formance thereof.  There  were  then  further 
affirmative  allegations,  by  which  appellant 
attempted  to  set  up  a  counterclaim  by  way  of 
damages  against  respondent.  In  that  tbe  per- 
sons who  did  the  logging  performed  the  same 
In  a  slow  and  dilatory  manner,  so  that  tbe 
price  of  logs  dnqoped  $1  per  1000  in  tlie 
market;  that  tbey  could  hare  placed  on  ttie 
market,  beftwe  tbe  ^ce'dn^ped,  at  least 
400,000  ieet  of  lo^ ;  and  Oiat,  by  reason  ot 
Uielr  ftUlnre  so  to  do.  appellant  was  damaged 
$400,  A  demurrer  to  the  afflrmatlTe  matter 
in  the  answer  was  OTermled,  mi  tbe  tlieory, 
perhaps,  that  the  affirmative  allegations  as 
to  the  contract  with  respondent  stated  a 
valid  defense  and  were  so  Interwoven  with 
all  the  affiimattve  allegations  they  could  not 
be  separated  on  general  demurrer.  Respond- 
ent then  replied,  by  way  ot  general  denial, 
to  the  affirmative  matters  In  the  answer 
which  were  inconsistent  with  respondent's 
allegations,  and  the  cause  proceeded  Co  trial 
before  the  court  and  a  Jury,  and  a  verdict 
and  Judgment  against  appellant  for  the  sum 
of  $100  and  Interest  resulted. 

Respondent  moved  to  dismiss  the  appeal 
on  the  ground  that  the  amount  in  controver* 
sy  is  less  than  $200,  and  that  this  court  has 
no  Jurisdiction.  Tbe  noted  motion  was  de- 
nied and  passed  to  decision  on  the  flual  hear- 
ing, since,  prima  facie,  appellant  appealed 
from  an  adverse  Judgment,  wherein  his  nomi- 
nal counterclaim  of  $400  was  involved.  It  Is 
tboronghly  obvious  tbat  appellant's  alleged 
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counterclaim  stated  na  Bemblance  ot  a  cause 
or  action  or  coanterdalm  against  respondent 
If  it  could  be  said  to  state  any  grounds  of 
recovery  at  all.  It  could  only  be  against  tbe 
persons  who  did  appellant's  logging,  who 
were  not  parties  to  this  action. 

Aa  to  the  form  of  decision  herein,  it  is  Im- 
material whether  we  In  form  dismiss  the 
appeal  or  merely  affirm  the  judgment  The 
record  makes  manifest  that  appellant  did  not 
eren  offer  to  introduce  evidence  in  aui^tort 
of  his  attempted  counterclaim.  Had  he  done 
80.  of  course  it  should,  and  probably  would, 
have  been,  rejected.  The  Issue  as  to  the  terms 
of  the  agreement  was  xiroperly  submitted  to 
the  Jury  under  fair  and  appropriate  Instruc- 
tions. 

Numerous  errors  are  claimed  by  appelant 
in  the  rulings  of  the  court  upon  the  cross- 
examination  of  witnesses  by  appellant  the 
admission  and  exclusion  of  evidence,  in  giv- 
ing and  refusing  Instructions  to  the  jury,  and 
in  denying  his  motion  for  a  new  trial.  With 
a  feeling  of  consideration  for  and  deference  to 
ajipellant  we  have  carefully  and  patiently 
^examined  the  entire  record,  and  And  no  error 
worthy  of  oonstderatlon.  We  do  not  feel  In- 
dlned  to  establish  a  precedent  whereon  a 
practice  may  grow  Imposing  jurisdiction  up- 
on this  court  in  appeals  when  none  exists  in 
substance  under  the  law.  On  the  &ce  of  his 
pleading,  appellant's  alleged  counterclaim 
was  purely  fictitious,  so  far  as  any  legal 
liability  of  respondent  was  concerned.  Nor 
did  appidlant  attempt  to  preserve  the  sub- 
stance of  it  by  offering  proof  in  support  of 
It  at  the  trlah  Our  aji^llate  Jurisdiction 
Axtends,  In  suits  for  the  recovery  of  money  or 
personal  property,  only  to  cases  where  the 
original  amount  in  controversy  or  the  value 
of  the  property  exceeds  the  sum  of  $200. 
Const  art  4,  S  4.  The  amount  In  controver- 
By  La  determined  by  the  allegations  of  the 
pleading,  not  by  the  demand  of  the  suitor. 
In^am  t.  Harper  &  Son.  71  Wash.  286,  128 
Pac  675.  Ann,  Cas.  19140,  528.  There  was  no 
amount  In  controversy  between  appellant  and 
respondent  exceeding  $200. 

The  ai^eal  la  therefore  dismissed,  at  cost 
ot  appellant 

MOSSIS,  G.  J.,  and  CHADWIGK,  UOUNT, 
and  PABEER,  JJ.,  concur. 


PBDERSON  T.  CITY  OF  TACOMA. 
(No.  12558.) 

(Supreme  Court  of  Washlngtoa.  June  24, 1015.) 

1.  Accord  and  Satisfaction  <e='10— Comtbo- 
uisE  AND  Settlement  Past  Payment 

■  —Disputed  Cuius. 

Where  It  appeared  that  a  contractor  bad 
made  claim  against  tbe  city  for  a  large  amount 
of  extras,  that  tbe  city  engineer  reported  that 
a  much  smaller  amount  was  due,  against  which 
the  city  waa  entitled  to  certain  mdits,  that  aft- 
er conference  between  the  city  officials  and  the 
ecmtractor  a  sum  between  tbe  amount  claimed 
and  tbat  reported  by  tbe  engineer  was  fixed. 


which  the  city  agreed  to  pay,  and  the  eontrBcfor 
agreed  to  receive  as  balance  in  full  for  the 
work  done,  and  that  tbe  contractor  had  received 
■and  secured  the  payment  of  the  warrants  and 
.bonds  for  that  amount,  there  was  a  complete 
accord  and  satiafactUHi,  which  bars  a  aobBequait 
■action  by  the  contractor  to  recover  the  difference 
between  the  amount  elaimed  by  him  and  the 
amount  received  from  the  city. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaedon,  Cent  Dig.  H  07-74;  Dec  Dig. 
4»10;  Oompromise  and  Settlemoit,  Cent  Dig: 
H  85-50;  Dec.  Dig.  «=»8.] 

2.  ACCOBD  AND  SATISFACnon  ®=3l0  —  Coli- 
FBOMIBK  AND  SBTTLEUENT  <S=6— PABT  PaT- 
KBH^DlSPCTED  CliAZUS. 

Where  tbe  amount  of  a  daim  was  unliqui- 
dated and  in  dispate,  an  agreement  for  pay- 
ment of  only  tbe  sum  admitted  by  the  debtor 
to  be  due  in  full  satisfaction  Is  an  accord  and 
satisfoction,  since  the  rale  that  receiving  a  part 
only  of  the  amoont  claimed  und^  an  agreement 
Xhat  it  shall  be  in  full  payment  is  no  bar  to  an 
action  for  the  balance  baa  no  application  where 
the  claim  is  unliquidated  or  disputed. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  W  67-74;  Dec  Dig. 
€=>10:  Compromise  and  Settlement  Cent  Dig. 
g§  86--50;  Dec  Dig.  ^=>Q. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accord  and  Satisftu!- 
tion.] 

D^urtment  1.  Ai^ieal  from  Superior 
Court,  Pietoe  County;  W.  O.  Chapman, 
Judge. 

Action  by  Hans  Pederaon  agalnat  the  Olt? 
of  Tacoma.    Judgment  ft>r  defendant,  and 

plaintiff  appeals.  Affirmed. 

Corwln  S.  Shank  and  H.  0.  Belt  both  of 
Seattle,  for  appellant  T.  L.  Stiles  and 
Frank  M.  Camahan,  both  off  Taooma,  for  re- 
spondent 

MOUNT,  J.  This  actltm  was  brought  to 
recover  an  alleged  balance  of  $33,813.65  as 
extras  upon  a  contract  with  the  city  of  Taco- 
ma for  tbe  construction  of  the  Nlsqually  elec- 
tric power  plant  for  the  city.  Tbe  answer  of 
the  dty  denied  that  there  was  any  amount 
due  from  the  city  to  the  plaintiff,  and  alleg- 
ed an  accord  and  satisfaction  entered  into 
between  tbe  plaintiff  and  the  defendant  prior 
to  the  bringing  of  the  actloa  The  case  was 
tried  to  the  court  without  a  jury.  At  the 
conclusion  thereof  tbe  court  found  that  there 
had  been  an  accord  and  satisfaction  of  the 
plaintUTs  (dalms,  and  for  that  reason  dis- 
missed the  action.  The  plaintiff  has  ap- 
pealed. 

[1]  We  think  there  can  be  no  doubt  that 
there  was  a  complete  accord  and  satisfaction. 
It  appears  from  the  evidence  that  In  the 
year  1911  the  defendant  city  entered  into  a 
Contract  with  the  plaintiff  whereby  the  plain- 
tiff was  to  construct  eight  sections  ot  the 
electric  power  plant  for  the  agreed  price  of 
91,074,918.27.  Tbe  plaintiff  thereafter  en- 
tered upon  the  work,  which  was  finally  com- 
pleted. Thereafter  the  plaintiff  made  a  cdaim 
against  the  city  for  something  more  than 
f 108,000  for  extra  work  under  the  terms  of 
the  contract  and  demanded  payment  thece- 
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of.  The  dtr  t3ia«q>on  wipl<ved  an  expert 
engineer  to  report  upon  the  work.  This  en- 
gineer made  a  report  showing  that  the  plain- 
tilt  had  performed  extra  work  to  the  amount 
of  M7,U8.S7,  from  which  dednctloDS  should 
be  made  In  the  sum  of  f26JS98.40.  Thereafter 
several  meetings  were  held  between  the  mem- 
bers at  the  dty  conncll  and  the  plaintiff,  and 
it  was  finally  agreed  <m  the  26th  day  of  Jan- 
nary,  1913,  that  the  appelant  would  receive 
¥61342.78  in  fuU  settlement  of  his  claims 
under  the  contract  It  was  then  agreed  that 
the  city  council  would  adopt  a  resolatl<ni 
and  pass  an  ordinance  providing  for  the  pay- 
ment of  this  money,  and  that  a  special  fund 
would  be  created  wit  of  which  tlie  mon^ 
should  be  paid.  This  was  all  d<Hie  by  the 
cooncll,  and  on  January  81,  1918,  the  plain- 
tut  fimnally  accepted  the  resolntton  In  writ- 
ing as  follows: 

"Tacoma,  Wasbingtoa,  Jan.  81,  1913. 
"To  the  HoDoraUe  City  Conoell  of  the  City  of 
Tacoma — Gentlemen : 

"I  hereby  ogTee  to  accept  the  sum  of  $61342.- 
79  aa  bahmce  in  full  for  the  coDstruction  of 
KCtiona  one  CO  to  eight  (8),  incliuiye,  of  the 
Nisqually  power  plant,  luder  the  terms  and 
conditionB  of  that  certain  resolution  No.  6070, 
adopted  by  the  City  Council  of  the  city  of  Ta- 
coma. on  the  29tb  day  of  January,  1913,  upon 
the  condition  that  the  aoa  thousand  dollars  (|1,- 
000.00)  retained  under  the  terms  <rf  the  tesolu- 
tion  shall  be  paid  to  me  as  soon  as  the  two 
items  of  deanuig  up  have  been  taken  care  of, 
and  upon  the  further  condition  that  the  sum  of 
(60,3^78  is  paid  immediately  In  cash  or  valid 
warrants,  and  if  ia  warrants  the  same  to  bear 
interest  at  the  rate  of  not  less  than  six  per  cent 
(6%)  per  annum  from  the  date  hereof. 

"Verj  respectfully,         Hans  Pederson» 

"By  Williamson,  Williamson  ft  Freeman, 
"iiia  Attorneys, 

"By  E.  F.  Freeman. 

"Wltnew:  Geo.  O.  WilUamson.** 

Thereafter  upon  the  20th  day  of  February, 
1913,  the  warrants  and  bonds  were  issued  and 
delivered  to  the  appellant,  who  acknowledged 
receipt  ttiereof  as  follows: 

"Beceived  from  the  dty  of  Tacoma  the  bonds 
provided  for  by  the  above  ordinance,  in  full 
•atisfaction  of  the  contract  for  the  balance  ot 
wliich  the  same  were  issued. 

"Hans  Pederson. 

Dated  Tacoma,  Washington,  February  20, 
WIS." 

At  the  time  of  the  trial  these  bonds,  and 
the  warrants  issued  in  pursuance  of  the 
agreement,  had  all  been  paid  to  the  plaintiff. 
If  there  was  no  other  evidence  in  (he  record, 
this  is  clearly  sufficient  to  show  an  accord 
and  satlsfacUcHi.  But  there  is  oral  evidence 
strongly  snj^rtlng  this  written  evidence. 
The  appelant,  as  ve  understand  his  conten- 
tion, argues  that,  by  reason  of  a  recitation 
in  the  ordinaiice  that  the  sum  of  $61,342.79 
is  due  from  ttie  city  to  the  plaintiff,  there 
can  be  no  accord  and  satisfaction  by  payment 
of  the  amount  that  the  city  admitted  to  be 
due.  The  evidence  establishes  clearly  tliat 
the  dty  was  contending  that  there  was  a 
mnch  less  sum  due,  and  that  the  appellant 
was  claiming  a  much  larger  sum,  but  by 


compromise  an  agreemoit  was  readied  for 
the  amount  of  $61342.70.  I3ier»  was,  there- 
fore, a  complete  accord  and  satls&ctlon. 

[2]  But  if  we  may  assume  that  the  city 
agreed  that  $61342.7»  was  dne^  and  that  the 
appellant  was  claiming  $108,000;  ttie  parties 
might  agree  upon  either  sum.  and  that  woifld 
he  an  accord  and  satisftVitlML  Whoe  a 
claim  Is  in  dispute,  the  i»rties  may  agree 
upon  an  amount  to  be  paid,  whidi  amount, 
when  paid,  will  constitute  an  accord  and 
satisfaction.  Hie  rule  Is  weU  stated  In  1  a 
J.  p.  551,  S  71.  as  follows: 

"Where  a  claim  Is  nsliqnidated  or  in  dispute, 
payment  and  acceptance  of  a  lew  sum  than 
claimed,  in  satisfacacai,  operates  as  an  accord 
and  satisfaction,  in  the  absence  of  fraud,  arti- 
fice, mistake,  or  Impoution,  as  the  rule  that  the 
receiving  of  a  part  of  the  debt  due,  under  an 
agreement  tliat  the  same  shall  be  in  full  sa da- 
faction,  ia  no  bar  to  an  action  to  recover  the 
balance,  does  not  apply, '  where  plaintiff's  claim 
is  disputed  or  unllgmdated.  Under  these  cir- 
cumstances there  ia  a  sufficient  consideration 
for  the  settlement.  The  fact  that  the  creditor 
was  not  legally  bound  to  make  any  ajsatement  of 
his  claim,  or  that  the  amount  accepted  was 
much  less  than  the  creditor  was  entiued  to  re- 
ceive, and  would  have  recovered,  had  he  brought 
action,  or  that  be  was  induced  to  accept  a  part 
of  his  claim  by  fear  that  he  would  lose  the 
whole  of  it,  does  not  in  any  way  affect  the  op- 
eration of  the  rule,  and  it  is  of  no  importance 
which  of  the  parties  was  right  In  his  contetfe* 
tion,  or  that  in  fact  they  were  both  wrong." 

Upon  both  the  law  and  the  facts  we  are 
satiafled  that  the  trial  court  was  right  in 
finding  that  there  had  been  a  complete  ao- 
cwd  and  sattsf actieo,  and  tiie  judgment  is 
therefore  affirmed. 

MORRIS,  0.  J.,  and  HOLCOMB,  PAS> 
KBB,  and  OHAPWICK,  JJ.,  concur. 


MILWAUKEE  TSBMINAL  BZ.  CO.  v.  OITX 
OF  SEATTLE.    (No.  11836.) 

(Butane  Court  of  Washington.   Jane  21* 
19180 

1.  OoTTBTS  <&S992— Dicta. 

Where  there  were  two  issues  presented  in 
the  case,  a  dedsioa  tm  one  of  the  issues  cannot 
be  conudered  dicta,  althourii  the  caae  could  have 
been  disposed  of  on  the  other. 

[Ed.  Note^For  otiher  cases,  see  Courts,  Otnt. 
Dig.  I  835;  De&  Dig. 

2.  BKINERT  DoHAIN  ^a»140— OONDUirATION 

-^Takxno." 

Under  the  C<mstitotion  requiring  compensa- 
tion for  the  taking  or  damaging  ot  property,  a 
condemnation,  whereby  the  right  to  build  a 
slope  on  defendant's  land  was  acquired,  cannot 
be  construed  ss  a  '^taking."  - 

TEd.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Cent  Dig.  i  371;  Dec  Dig.  «==>140. 

For  other  definitions,  see  Words  and  Fbraseib 
First  and  Second  Series,  Taking.] 

8.  buinent  doicain  «=»2n— gondkicitatioh 
— Davaoks. 

Where  a  city  condemned  tiie  right  to  es- 
tablish a  slope  on  defendant's  land  and  the  cm- 
demnation  decree  did  not  autiioriae  defendant  to 
remove  the  slope,  which  was  to  support  a  street 
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and  mbatttate  a  rataintiig  wall,  damagei  cannot 
be  denied. 

[Ed.  Note.— For  otiwr  ease%  aee  Eminent  Do- 
main, Cent  Dir  H  Tas-rai^  741;  Dea  Dig. 
«s»271.] 

Dq^rtment  2.  AK>aftl  fn>m  SopoioT 
Oourt.  King  Oonntjr;  Waltei  BC.  Frendi, 
Jndga. 

Condenmatttm  1^  ttie  (Sty  of  Seattle  against 
the  MUwankee  Terminal  Railway  Company. 
Fzom  a  Judgment  for  plaintiff,  d^endant  ap- 
peala,  Bereraed  and  remanded. 

F.  H.  Dndley  and  George  W.  Eorte,  both  of 
Seattle,  for  i^pellant  Jas.  B.  Bradford  and 
JRalph  S.  Pierce,  both  of  Seattle^  for  respond- 
ent. 

GROW,  J.  This  Is  a  proceeding  In  eminent 
domain,  instituted  by  the  respondent  <dty  of 
Seattle  against  the  appellant  Milwaukee  Ter- 
minal Railway  Company,  a  oorporatlon,  to 
condemn  the  rtgtat  to  damage  reel  estate  for 
the  purpose  of  raising  tiie  grade  of  Shllahole 
avenue.  Appellant's  property,  which  lies  2.7 
feet  below  the  grade  of  Shllshole  avenue,  is 
occnpled  by  a  railway  track,  and  consists  of 
a  strip  of  land  16  feet  In  width,*  abutting  150 
feet  in  length  on  the  avenne.  The  dty  pro- 
poses to  raise  the  avenue  11  feet  above  Its 
present  grade,  or  13.70  feet  above  the  present 
surface  of  appellantfs  land,  making  It  neces- 
sary to  construct  a  slope  or  fill  on  appellant's 
land,  to  support  the  street  when  raised.  The 
flu  will  cover  aiwellant's  land  to  a  depth  of 
18.70  teet  along  the  edge  of  the  avenue,  and 
to  a  depth  of  8.70  feet  at  the  opixMlte  side,  15 
feet  distant.  Upon  trial  the  jnry  returned  a 
verdict  of  no  damages,  upon  which  a  Jndg- 
mmt  of  condemnatloa  was  entered,  award- 
ing the  dty  the  right  to  constroct  the  elope  or 
flIL  Fxom  this  Judgment  the  railway  com- 
pany has  appealed. 

When  ruling  np<m  the  admiastblllty  of  evi- 
dence, the  trial  Judge  held  that  the  rlj^t  to 
construct  the  slope,  which  the  dty  sought  to 
condemn,  was  a  damaging  of  appellant's 
property  as  distinguished  from  a  taking,  and 
appellant's  principal  contention,  predicated 
on  numerous  assignments  of  error,  is  that  the 
trial  Judge  erred  In  so  holding,  for  the  rea- 
son that  the  construction  of  the  fill  and  slope 
la  a  taking  of  Its  property.  In  support  of 
this  contention,  ain>ellant  argues  that  Swope 
V.  Seattle,  86  Wash.  113,  78  Pac.  607,  Comp- 
ton  V.  SeatUe,  38  Wash.  S14,  80  Pac  757,  and 
DoDOfrlo  V.  Seattle,  72  Wash.  178,  129  Pac. 
1004,  which  the  trial  Judge  followed  In  mak- 
ing his  ruling,  are  unsound,  and  contrary  to 
previous  decisions  of  this  court  and  to  the 
great  weight  of  authority,  and  that  language 
therein  contained,  In  so  far  as  It  seems  to 
support  the  ruling  at  the  trial  court,  is  dic- 
tum. 

In  Swope  V.  Seattle,  supra,  we  sustained 
the  trial  court  In  holding  that  the  construc- 
tion of  a  slope  on  plaintiffs'  property,  by  re- 
moving soil  therefrom  so  as  to  prevent  the 


earth  from  sliding  into  the  street,  was  a  dam- 
aging as  distinguished  from  a  taking,  and 
further  said: 

"BuL  even  If  It  was  not,  we  fail  to  see  how 
plaintub  were  prejudiced,  *  *  •  Inasmuch 
as  it  was  for  the  Jnry  to  determine,  from  all  the 
facts  and  circumataneee  in  evidence,  the  'just* 
conwensation*  to  which  the  plaintiffs  were  en- 
titled by  reason  of  the  acts  and  doings  ot  the 
defendants." 

[1, 1]  So  here,  we  might  say  that  it  would 
perhaps  be  immaterial  whether  making  the 
flu  and  slops  on  appellant's  land  would  be  a 
taking  or  a  damaging,  so  long  as  a  Jnry 
proptfly  assessed  and  awarded  to  aweUant 
Just  compensation  for  the  acts  and  doings  of 
respondent  AppeUant  has^  however,  devoted 
the  major  portion  ot  Its  brief  to  a  discussion 
of  the  question  whether  Its  pnqierty  is  being 
taken  or  damaged,  and  we  wlU  oanMet  the 
question  thus  raised. 

In  the  Gompton  Case,  the  plalntUts  aoivtat 
to  enjoin  the  dty  from  constructing  a  slope 
by  the  removal  of  soil  from  thdr  lots,  for  the 
purpose  of  preventing  the  lots  from  Calling 
into  the  street  They  contended  that  the  re- 
moval of  the  eortti  and  the  construction  of 
the  slope  was  taking  their  proporty  as  dis- 
tinguished from  damaging.  In  a  former  ac- 
tion the  had  condemned  the  right  to 
take  a  portion  of  Qie  lots  to  widen  the  street, 
paying  $200  therefor,  and  bod  also  condemn- 
ed the  right  to  damage  another  portion  not 
taken,  by  constructing  a.  slope  thereon,  pay- 
ing $1,800  compouatlon  therefor.  The  Judg- 
ment in  this  condemnation  xvoceedlng  was 
pleaded  by  the  dty  as  a  former  adjudication 
la  def«ue  of  plaintiffs'  Injunction  suit  The 
defense  of  res  Judicata  was  thus  Involved,  as 
also  was  the  question  whether  the  construe^ 
tioD  of  the  elope  waa  a  taking  of  plalntUIs' 
property  or  a  damaging  mily.  language  In 
the  opinion,  which  appelant  quotes  In  Its 
brief.  Indicates  that  our  dedalon  could  have 
been  predicated  <m  the  defense  of  rea  Judicata 
alone;  but  the  question  whether  the  construc- 
tion of  the  slope  was  a  taking  or  a  damaging 
waa  also  an  Issue  In  the  case  clearly  raised 
by  the  pleadings.  Pasdng  <m  thU  queatlon, 
we  said: 

"Formerlyt  In  the  Constitutions  of  most  ot  the 

Btatee,  the  word  'damage'  did  not  occur,  Dut 
'talcing'  only  wnt  mentioned.  Undw  such  Con- 
stitutions, many  courts  of  the  Union,  in  order  to 
do  justice  and  prevent  what  might  otberwitte  be 
held  to  be  merely  damnum  absque  injuria  in 
the  eyes  of  the  law.  frequently  extended  the 
meantuK  of  the  word  'taking'  beyond  its  original 
and  strict  conBtmction,  and  applied  it  to  aloKwt 
any  act  by  which  the  land  of  an  individual,  al- 
though not  phyBlcslly  taken,  sustained  a  special 
injury  decreasing  its  value.  The  word  'damag- 
ed,' or  its  equivalent  has,  however,  during  later 
years  been  incorporated  in  the  Constitutions  of 
many  states  and  is  found  In  our  Constitution,  in 
section  10,  art  1.  This  word  certainly  has  fiome 
meaning,  as  distinguished  from  tlM  word  'taken.' 
In  Swope  V.  Seattle,  supra,  Andera  J.,  used  the 
following  language:  'It  appears  from  the  biU 
of  enxptions,  as  we  interpret  It  that  the  plain- 
tlffa  claimed  at  the  trial  ttint  the  removal  of  the 
■dl  taken  from  tiiie  plaintiffB'  mremises  in  elop- 
ing die  mai^ins  tkwtot  censtltated  a  taking  ol 
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propert?  in  contemplation  of  the  Constitation, 
and  that  they  were  entitled  to  recover  the  actual 
valae  to  than  of  the  earth  bo  removed,  together 
with  the  damage  to  the  land  not  taken,  which 
would  be  canaed  by  the  grading  of  the  atreett. 
The  court,  howevCT,  Beems  to  have  ruled  that  the 
effect  of  what  the  defendanta  were  doing  was 
simply  a  damage  to  the  plaintifli'  property. 
And  we  are  ineUned  to  tUnK  tbat  the  coort'a 
roUng  wa«  correct.*  ** 

Under  the  Issues  presented,  we  fall  to  un- 
derstand how  this  language  can  be  regarded 
as  dlctam.  As  we  observed  In  Savage  t.  Ash, 
149  Pac.  325: 

"It  may  be  that  the  case  could  have  been  rest- 
ed on  die  first  ground  suggested  In  the  oi^nion, 
namely,  that  the  fraud  alleged  was  not  proven, 
but  both  questions  were  clearly  in  the  case,  and 
simply  because  the  court  decided  both  does  not 
neccBsarily  mean  Uiat  the  one  <nr  the  oUier  is 
dlctam." 

Whether  the  lacgnage  above  quoted  was 
dlctam  or  not,  we  now  adliwe  to  ttae  doctrine 
announced  In  tbe  Bwope,  Oompton,  and  Dono- 
frlo  Gases. 

In  BUK>ort  of  Its  contention  that  the  con- 
stmctlou  of  the  slope  wUl  be  a  taking  and 
not  a  damaging,  appellant  cites  numBious 
cases  fn»n  other  Jorlsdlctlons  Including  the 
ft^lowlng  whidi  are  Uie  prlndpal  <me8  sup- 
porting Its  poslti(m :  Yanderllp  T.  Grand  Rap^ 
Ids,  73  Mich.  S22,  41  K.  W.  677,.  8  L.  B.  A. 
247,  16  Am  St  Bep.  B87;  Grand  Rapids 
Booming  Ca  t.  Jarvls,  30  Mich.  808 ;  Broad- 
well  T.  Kansas  Gltr.  7B  Mo.  213,  42  Am.  Hep^ 
406;  Tegeler  v.  Kansas  Olty,  96  Mo.  App.  162, 
68  S.  W.  953;  Pumpelly  7.  Green  Bay  Co., 
13  Wall.  166.  20  li.  Ed.  657;  Hosier  v.  O.  N. 
Co.,  39  Or.  256,  64  Pac.  453,  87  Am.  St  Rep. 
662;  Steams  v.  Richmond,  88  Va.  992,  14  S. 
E.  847,  29  Am.  St  R^.  758.  Hie  case  last 
cited,  Steams  v.  Richmond,  war  decided  In 
1890,  before  the  Virginia  ConstltQtlon  was 
revised  in  1902  so  as  to  Include  the  words 
"or  damaged."  An  examlDation  of  the  other 
cases  disdosea  the  fact  that  they  are  from 
Jurisdictions  where  the  state  Constitutions 
provide  only  for  a  taking  of  property,  and 
do  not  use  the  word  "damaged"  which  ap- 
pears In  our  Constitution,  nor  other  words 
of  similar  meaning.  In  Vanderlip  v.  Grand 
Rapids,  supra,  the  opinion  quotes  section  14, 
art.  18,  of  the  Michigan  Constitution,  as  fol- 
lows: "The  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensa- 
tion therefor."  The  Missouri  Constitution 
-(article  1,  §  16),  quoted  In  Broadwell  v.  Kan- 
sas City,  supra,  provides  that;  "No  private 
property  ought  to  be  taken  or  applied  to  pub- 
lic use  without  Just  compensation,"  The 
cases  which  appellant  cites,  and  many  others 
that  might  be  cited,  arise  under  C<mstItutlons 
which  use  the  word  "taking,"  but  do  not  use 
the  word  "damaged"  found  In  our  Constitu- 
tion. In  such  cases,  the  courts,  for  the  pur- 
pose of  securing  justice  to  owners  whose  pri- 
vate property  had  been  damaged,  applied 
a  broader  and  more  liberal  construction  to 
the  word  "taking"  than  is  necessary  in  con- 
struing our  Constitution.  To  accomplish  this 
end  many  courts,  in  construing  the  word 


BEPOBTBB  (Wash; 

"taking"  when  used  altme*  have  luiA.  tbat 
any  direct  or  special  Injury  tending  to  de- 
predate tlis  TSlue  of  i^vate  property  was 
a  taking,  and  ttiat  fiie  ownw  was  entitled  to 
compensation  thwefor,  Qins  avoiding  an  ap- 
pUcatlon  ct  the  barsb  rule  of  damnum  absque 
Injuria.  It  was  to  avi^d  ttie  necessity  of  tbls 
liberal  ocmstructiini  of  the  word  "takli^"  and 
at  the  same  time  presOTS  ttie  rlgbts  of  own- 
ers of  private  proper^,  tiiat,  In  1870,  tbff 
state  at  nilu^  <3ianged  the  w(»dlDg  of  its 
Constitution  so  as  to  Indnde  the  words  "or 
damaged";  and  oOtae  oonsUtotltMis,  Indnd* 
Ing  our  own,  which  have  been  adopted  since 
that  time,  indude  both  terms,  "takm"  and 
"damaged."  Where  both  terms  are  Incduded^ 
ttae  word  "damaged"  sboold  be  held  to  cotcv 
injuries  to  property  i^te  ttaxe  is  no  direct 
taking  of  ttae  land  Itself;  that  la,  where  Out 
owner  is  not  deivived  of  title  to  any  of  the 
land,  but  where  the  land  has  been  so  iur 
jnred  or  damaged  as  to  cause  a  direct  loss  to 
ttae  owner.  In  this  case  appeUant  still  owns 
the  tee  of  the  land  ont  whldi  ttae  slc^  is  to 
be  constructed,  and  can  convey  the  same,  or 
nulke  any  use  of  It  whldi  It  may  desire,  snta- 
Ject  to  Hie  riiht  of  Qie  cdty  to  maintain  ttae 

Ai^lant  insists  tliat  our  holding  in  the 
Swope,  Compt(Mi,  and  Donofrio  Cases  is  in  con- 
flict witli  Parke  r.  Seattle,  S  Wash.  1,  81 
Pac  810,  32  Paa  82,20L.B.A.68,34Am. 
St  Besi.  8S9.'  The  Parke  Case  was  decided 
<m  tacts  which  arose  before  the  adoption  of 
bur  Constitution,  and  Its  holding  was  In  line 
with  ttae  leading  cases  above  mentioned,  to 
the  substantial  effect  that  an  excavation  of 
a  street  by  a  dty,  which  caused  plaintUTs 
abutting  prt^rty  to  slide  into  the  street,  was 
a  taking  and  an  Injury  for  which  just  com- 
pensation should  be  awarded.  Our  conclu- 
sion is  that  the  trial  judge  properly  held  that 
the  right  which  the  dty  seeks  to  condemn  Is 
a  "damaging"  as  distinguished  from  a  "tak- 
ing." . 

[3]  Although  In  this  action  the  dty  con- 
demned the  right  to  ccmstruct  a  slope  whldi 
will  cover  all  of  appellant's  land  to  a  depth 
varying  from  3.70  to  13.70  feet  It  has  done 
so  without  any  damages  being  awarded. 
This  is  a  peculiar  situation,  the  reason  for 
which  appears  from  an  examination  of  the 
record.  The  trial  court  instructed  ttae  jury 
as  follows: 

"You  are  instructed  that,  in  considering  die 
damages,  you  should  not  assume  that  the  de- 
fendant oas  the  right  to  excavate  or  remove  any 
slope  which  the  city,  by  the  payment  o£  the  judg- 
ment to  be  entered  herein,  would  acquire  the 
right  to  place  upon  defendant's  property.  It 
would  have  no  such  right,  and  it  will  be  your 
duty  to  assume,  in  considering  the  damages  to 
be  awarded,  that  the  city  will  construct  and  ro- 
tain  the  slope  which  it  seeks  In  this  acticoi  to  se- 
cure the  right  to  construct  upon  defendant's 
land." 

This  Instruction,  doubtless  giv«i  at  appd- 
lant's  request  was  the  law  of  the  case,  and 
should  have  been  controlling  upon  toe  Jury. 
The  (Oij  evidenoe  <^ered  by  the  dty  ujfoa 
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which  a  verdict  of  no  damages  conM  be  re- 
turned was  glrm  by  two  witnesses,  a  Mr. 
Brosfeerlth  aod  a  Mr.  Denny,  real  estate 
agents,  who  testified  as  experts.  They  each 
testified  that  the  appellants  property  wo^ild 
not  snffer  any  gross  damage  because  of  the 
change  of  the  grade  contemplated  In  this  im- 
prorement,  or  because  of  the  construction  ot 
the  slope.  An  eiamtnatlon  of  their  testimony, 
however,  shows  that  each  predicated  his  opin- 
io upon  the  assumption  that  the  appellant 
voald  have  the  right  to  remove  the  slope 
thus  constructed,  and  would  thereby  obtain 
the  benefit  of  a  basement  under  any  building 
which  ml£ht  be  erected  upon  its  land.  The 
Jury  were  Instructed  that  appellant  eould 
not  remove  the  slope.  The  evidence  of  these 
witnesses,  therefore,  being  predicated  upon 
the  theory  ttiat  the  appellant  could  remove 
the  slope,  was  not  sufficient  to  snstaln  a  find- 
ing to  the  effect  ttiat  the  appellant  sustained 
no  damages ;  especially,  in  view  of  the  f&ct 
that  ttie  appellant  presented  witnessra  who 
testified  that  its  gross  damage  would  be  from 
«8,S00to|4^ 

Api)dlajit  intezposed  a  motion  to  atxlke 
the  testimony  of  the  witnesses  Bmskevlth 
and  Denny,  and  now  ccmtoids  ttwt  the  trial 
coart  erred  in  denying  tlie  same.  In  view 
of  Oia  inrtruction  above  Quoted,  whidl  be- 
came the  law  of  the  case,  it  would  aeon  that 
this  oontentltm  should  have  been  sustained. 
The  evidence  objected  to,  if  true,  was  in  ocm- 
fllct  with  the  theory  upon  which  the  case 
was  tried,  and  could  not  possibly  sustain  a 
verdict  of  no  damages.  Respondent  in  its 
brief  apparently  concedes  to  appellant  the 
right  to  remove  the  slope  at  any  time  It  may 
see  fit  to  do  so,  provided  that  appellant  shall 
construct  a  retaining  wall  to  support  the 
street  as  raised.  Appellant  str^uously  in- 
sists that  it  cannot  Interfere  with  the  slope; 
that  the  city  may  prohibit  it  from  removing 
the  same  even  though  a  lateral  support  be 
provided  by  a  retaining  wall  or  abutment 
In  support  of  this  contention,  appellant  cites 
Village  of  Haverstraw  v.  Elckerson,  124  App. 
DlT.  18,  108  N.  y.  Sopp.  606,  afterwards  af- 
firmed in  192  N.  T.  M,  84  N.  B.  S78.  20  U 
R.  A.  (N.  S.)  287,  where  an  Injunction  was 
allowed  to  prevent  an  abutting  property  own- 
er from  excavating  his  property  and  remov- 
ing the  lateral  support  of  a  highway.  This 
case  scanty  tondies  the  point  here  Involved. 
In  Bunker  v.  City  of  Hudson,  122  Wis.  43. 
99  N.  W.  448,  the  right  of  an  abutting  owner 
to  remove  the  slope  and  substitute  a  retain- 
ing wall  was  apparently  recognised;  but  it 
was  held  tiiat,  in  any  event,  he  must  famish 
lateral  support  to  the  street,  and  could  re- 
move the  Blape  (»ily  at  his  peril.  In  Tegeler 
T.  Kansas  aty,  9S  Mo.  App.  162.  68  8.  W. 
BBS,  the  court  upheld  an  instruction  to  the 
effect  that  the  Jury  should  allow  as  a  meas- 
ure of  damages  "the  diminution  in  the  mar- 
ket value  of  the  property,  unless  diej  found 


the  cost  of  removing  the  dirt  and  building 
a  retaining  wall  should  be  less,  In  wbidi  case 
the  latter  should  be  the  measure  of  damages." 
nils  was  a  case  where  soil  deposited  by  the 
city  In  raising  the  grade  of  an  alley  had  cov- 
ered a  portion  of  plaintifils'  lot  and  had  de 
stroyed  their  fence.  Although  we  find  but 
little  authority  directly  upon  this  qnestlcai.  It 
would  seem  that,  when  the  city  condemns  the 
right  to  construct  and  maintain  sl<^c»es  upon 
appellant's  land,  appellant  would  not  have 
the  right  to  remove  tile  slope  without  t^e  con- 
sent of  the  city.  It  might  be  that  in  the  tri- 
al of  the  condemnation  action,  for  the  pur- 
pose of  decreasing  appellant's  damfiges,  re- 
spondent might  have  filed  a  stipulation  to  the 
effect  that  it  would  permit  the  appellant  to 
remove  the  slope  at  any  time  it  saw  fit  to  do 
so,  upon  condition  that  appellant  would  con- 
struct  and  maintain  a  sufiJcient  retaining 
wall  or  abutment  to  retain  the  street  at  the 
lev^  to  which  it  had  been  raised. 

In  view  of  the  fact  that  the  city  has  «m- 
demned  the  right  to  construct  and  Tnalntnin 
the  Blope  upon  appellant's  land,  and  that  no 
stipulation  was  made  in  the  case,  conferring 
Ttpon  the  aro^lant  the  xlgbt  to  excavate  the 
slope  at  any  time  and  support  the  street  by 
a  retaining  wall  or  abutmoit,  It  wonM  seon 
that  there  was  no  evidence  to  sustain  the 
verdict  of  the  Jury  that  the  a^TPellant  bub* 
talned  no  damages,  especially  in  the  light  of 
the  evidence  adduced  on  b^ialf  of  ttae  ap- 
pellant to  the  effect  that  it  was  damaged. 

The  appellant  Intwposed  a  motion  for  a 
new  trial,  <me  ground  being  that  the  evidence 
was  insnffldent  to  sustain  the  verdict,  and 
now  assigns  error  on  the  failure  of  the  trial 
conrt  to  sustain  Us  moti«L  BV>r  the  reaaons 
abOTO  stated,  it  would  eeem  that  this  mottm 
should  be  sustained,  and  that  the  trial  court 
erred  In  doiylng  the  same. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

MORRIS,  O.  J.,  and  FULLBRTON, 
MOUNT,  and  PARKBB,  JJ.,  ooncnr. 


QABDNBR  t.  SPALT.    (No.  12449.) 

(Snmvne  Gmirt  of  Washingtim.    June  28. 

1915.) 

1.  Tbxai.  «=3l89— Quxstioh  worn  Jubt—Sdv- 
nczsNCZ  or  Bvioznci. 

In  an  acticm  by  the  guardian  of  an  insane 
perton  to  recover  the  amount  realized  by  de- 
fendant on  a  checA  drawn  to  her  order  by  the 
insaoe  ward,  where  the  evidence  was  mfflcient, 
if  believed,  to  warrant  a  finding  that  the  ward 
was  insane  when  the  diedE  was  drawn,  a  mo- 
tion for  a  nonsuit  was  pn^erly  denied. 

[Bd.  Note.— For  other  eases,  see  TrlaL  Cent 
Dig.  tt  332. 838, 338-341. 366;  Dec.DIjr.  «=>130.1 

2.  WiTNKSras  «B9»8SO  —  iMPXAOHiaNT— IM- 

H0BAI.HT. 

In  such  action  It  was  not  error  to  ask 
defoidant  if  she  had  not  been  oonvieted  of  the 
crime  of  running  a  house  of  prostltDtlon. 

[Bd.  NotSL— BVur  other  oues,  see  Witnesses. 
Out  Dig.  H  U4fr-1149r^  Dig. 
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^  Appeal  and  Kbbob  4s>10pO— Habiclebs 
Ebbob—Aduission  or  Bvidenoe. 

In  a  rnardian*B  action  to  recover  the 
amounts  realized  on  a  check  drawn  by  hm  in- 
sane ward  In  defendant's  favor,  where  a  physi- 
cian who  had  treated  the  ward  wai  asked  on 
direct  examination  if  he  had  rec^ved  a  letter 
from  the  attorney  for  tbe  estate,  with  the  ob- 
ject of  justifying  an  inguirr  by  the  doctor  as  to 
tbe  fpTine  of  the  check  to  defendant,  and  wheth- 
er the  ward  was  sane  at  the  time,  or,  if  there- 
after sane,  ratified  his  acts,  the  admission  of 
the  latter  and  answer  on  his  cross-examination, 
after  proper  identification,  while  containing  im- 
material mattoM,  was  not  pr^udidsl  to  de- 
fendant. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  1068,  1060.  41^-4157, 
4166;  Dec  Dig.  <3=»10(iO.] 

4.  Appeal  and  Bbbob  «ss»^  —  Habhuss 
BBBOB— PBEStncPTIOK— Ikbtkooiion. 

In  such  action,  where  def«idant  objected 
because  ports  of  the  letter  and  answer  were 
inadmissiUe  and  parts  were  self-serving  decla- 
rations, and  reQuested  an  instruction  on  part 
of  the  letter,  and  took  no  exception  to  an  in- 
struction that  the  declarations  made  by  the 
writer  of  the  letter  could  not  be  considered  as 
facts  in  the  case,  and  tbat  the  letter  was  ad- 
mitted as  bearinff  on  the  statements  of  the  wit- 
ness, it  would  be  presamed  that  tbe  jury  fol- 
lowed the  direction  of  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  M  ST65-3761;  Dee.  Dig.  «=» 
030.] 

6.  Appeal  and  Bsbob  9=3882— Pabtt  Enti- 
tled TO  Alleged  Ebbob— Pabtt  Invitino 
Ebbob. 

In  an  action  by  the  guardian  of  an  insane 
person,  any  error  in  the  admission  of  all  the 
proceedings  in  the  probate  department  of  the 
court  upon  which  the  foiardianship  was  found- 
ed, with  certain  aSidavits  tending  to  show  the 
ward's  mental  condition  attached  to  the  peti- 
tion, was  invited  by  counsel  for  defendant  who 
objected  to  admitting  the  order  without  the 
whole  record,  and  would  not  avail  defendant 
[Ed.  Note.— For  other  cases,  see  Ajmeal  and 
Error.  Oent  Dig.  H  3681-^610;  Dec.  Uig.  «s> 
882.] 

6.  Appeal  and  Ebbob  ®»216  —  Objeotion 
Below  —  Liuitation  of  Ebteot  or  Evi- 
dence. 

Where  defendant  failed  to  request  a  more 
speci&c  instruction  as  to  the  limitation  of  the 
effect  of  certain  evidence,  error  cannot  be  predi- 
cated on  the  one  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  «©='216;  Trial,  Cent.  Dig.  S 
627.] 

7.  TBI  AT.  <3=>  62— Scope  of  Etidbnqe— Dxbect 
Examination- Rebuttal. 

In  a  guardian's  action  to  recover  the 
amount  realized  by  defendant  upon  the  insane 
ward's  check  in  her  favM-,  where  plaintiff  was 
satisfied  to  submit  the  check  as  bearing  its  own 
evidence  of  a  different  handwriting  so  far  as 
the  amount  stated  was  concerned,  and  defend- 
ant offered  evidence  to  show  that  it  was  in 
the  handwriting  of  tbe  ward,  testimony  of  a 
Qualified  handwriting  expert  that  a  part  of  the 
dieck  was  not  in  the  ward's  handwriting  was 
admissible  in  rebuttaL 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  a  148-150;  Dec  Dig.  «=»62.] 

&  Apival  and  brbob  «s»688— Statement 
or  Faots— NflCEBsiTT— ABatnanr  or  Coun- 
sel. 

Alleged  misconduct  of  counsel  in  address- 
ing the  jury  cannot  be  predicated  upon,  and 
will  not  be  considered  upon,  the  affidavits  sub- 
mitted in  support  of  a  motion  for  new  trial. 


when  th«  statemoit  of  facts  does  not  dtoetosa 
tbe  improper  language  or  the  ruUngs  tibereon. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error.  Ctot  Dig.  H  28Mr^88d;  Dec  Dig.  «» 
688>] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  Count? ;  E.  M.  Card,  Judge. 

Action  by  George  R.  Gardner,  as  guardian, 
etc,  against  Dorcas  M.  Spalt  Judgment  for 
plaintiff,  and  defendant  axtpeals.  Affirmed. 

H.  W.  Tjaeden,  of  TaoMua,  for  ai^lant 
Bv«r^  B.  Vaughn  and  F.  W.  Oreenmaiif  boOi 
of  Tacoma,  for  re^Knidcait 

CHADWICK,  J.  NelB  Martenson  bas  been 
a  victim  of  a  recurring  insanity  since  the 
year  1896,  when- he  was  first  committed  to  an 
asylum  in  this  state.  He  was  committed  and 
dlstdiarged  several  times.  'For  some  time  pri- 
or to  June  10, 1912,  he  had  been  eDq>lo7ed  as 
a  laborer  or  -section  boss  by  ttie  Or^nir 
Washington  Hallway  ft  Navigatitm  Company. 
He  had  accumulated  and  bad  on  d^toait  In 
a  local  bank  in  Tacoma  about  $700;  For  a 
long  time  he  bad  made  bis  home  at  a  hotel 
kept  by  the  appellant  Abont  June  17, 1912, 
he  again  became  1)1.  He  waa  treated  hy  Dr. 
James,  the  company^  i^iysician,  and  was  on 
his  advice  recommitted  to  tbe  aivhim  on  Au- 
gust 6th  of  tiiat  year.  He  ma  dlsdiarged  as 
Improved  December  12th,  and  some  time 
about  Jannaiy  1,  191S,  was  recommitted. 

On  or  abont  June  10  or  18,  1912.  the  testl- 
mooy  Is  not  deer  or  satls&etory,  HartMstm 
signed  a  (dietft  In  favor  of  the  app^ant  for 
¥690.  The  chedc  Is  dated  August  1, 1912 ;  It 
being  explained  Uiat  If  tiie  money  was  t&kea 
out  of  titte  bank  before  tiiat  time  aocmnulatad 
interest  wonld  be  lost  A  guardian  for  tbe 
estate  of  Martenson  was  tiiereafter  amxrint- 
ed,  who  brought  this  snlt  to  reeovor  the 
amount  realized  upon  the  chei^  by  appd,- 
lant  It  Is  Insisted  by  aroeilant  tlut  Hai^ 
tenscm  was  owing  her  about  $1,200  for  room 
and  board,  and  that  the  lAeck  waa  given  In 
part  payment  of  the  account 

[1]  We  shall  not  recite  the  many  details 
which  must  have  been  considered  by  the  jury 
and  which  Inhere  in  its  verdict.  It  is  enough 
to  say  that  there  is  testimony  and  inferences 
from  testimony  whlcA,  if  b^leved,  is  suffi- 
cient to  warrant  the  Jury  In  finding  that  Mar^ 
ten8(m  was  insane  at  the  time  the  cluecli  was 
drawn.  This  conclusion  disposes  of  the  as- 
signment of  error  going  to  the  overruling  of 
a  motion  for  a  nonsuit 

[2]  The  appellant  was  asked  if  she  had  not 
beea  convicted  of  the  crime  of  running  a 
house  of  prostitution,  and  was  required  to 
make  anewer  by  the  court.  This  was  not  er- 
ror. The  holding  was  within  the  rule  laid 
down  In  State  v.  OoeUa,  8  Wash.  99,  '28  Pac 
28;  State  v.  Blaine,  64  Wash.  122,  11«  Pao. 
660;  State  v.  Stone,  66  Wash.  62!i.  120  Pac 
76;  State  v.  OverUnd,  68  Wash.  666,  m 
Pac  lOU;  State  t.  Jackson,  149  Fae.  4T0. 
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(S]  On  the  direct  examlaatfam  of  Dr.  Suo<rii, 
who  had  treated  Martenson  for  a  short  tlm^ 
he  was  asked  If  he  had  received  a  letter  from 
lir.  Vaughn,  attorney  for  the  estate;  the 
object  being  to  Justl^  an  Inquiry  made  by 
the  doctor  as  to  the  giving  of  the  check  to  aiH 
pellant  and  whether  Martenson  was  sane  at 
the  time,  or,  being  thereafter  sane,  ratified 
hla  act  by  eKpresslng  satisfaction  with  wbat 
he  had  done.  On  crosa-examinatlon,  after 
proper  idendflcation,  the  letter  and  the  an- 
Bwer  to  It  were  admitted.  The  rec^tlon  of 
BAr.  Vaughn's  letter  Is  assigned  as  error. 
It  does  contain  matter  that  la  imuiaterlal, 
and  It  would  bare  been  better  to  have  r^ect- 
ed  It  entirely  or  permitted  only  that  part 
of  it  that  might  be  material  to  be  read  to  the 
Jury,  but  we  are  not  disposed  to  hold  the 
ror  prejudiclaL 

[4]  Counsel  for  appellant  objected  because 
**partB  of  It  are  not  proper  here,  and  parts 
ot  it  are  self-aerving  declarations."  The 
oonrt  then  said: 

think,  considering  it  is  a  matter  you 
Inrought  out  about  Mr.  VauAn'a  letter*  that 
both  letters  may  be  admitted. 

To  whldi  Mr.  LmkleiB  reqwnded: 

**I  want  the  court  to  Instmct  the  Jury  con- 
cerning the  latter  part  of  the  letter." 

The  court  accordingly  inatructed  the  Jury: 

"I%at  the  ded&rattons  made  by  B.  R  Vaughn 
In  his  letter  to  Dr.  Rnook  January  20,  1U13. 
cannot  be  ccmsidered  u  facts  in  the  case,  but 
the  letter  is  admitted  merely  bb  bearlDg  cm  the 
atatements  of  tfe.  Snook  in  this  ca<e." 

We  cannot  assume  that  the  Jury  willfully 
Ignored  this  Instruction.  Neither  Is  it  clear 
to  us  that  any  exception  was  taken  to  this 
instruction,  nor  did  appellant  request  an  In- 
struction upon  this  phase  of  the  case.  Jurors 
are  usually  possessed  of  common  understand- 
ing, and,  in  the  absence  of  a  showing  to  the 
contrary,  are  presumed  to  hare  followed  the 
dlrecticxis  of  the  court 

[I]  Error  is  also  assigned  In  that  the'court 
permitted  the  Introduction  of  all  of  the  pro- 
ceedings in  the  probate  department  of  the 
court  npoo  which  the  guardianship  Is  found- 
ed. Certain  affidavits  tending  to  show  the 
mental  condition  of  Martenson  were  attach- 
ed to  the  petition.  The  record  as  made  Is 
as  follows: 

"Mr,  Greenman :  By  reason  at  the  fact  that 
counsel  changed  his  admission  made  at  the 
oi>ening  of  the  trial,  we  wish  to  offer  the  rec- 
ords in  the  Matter  of  the  Guardianship  of  Nels 
Martinson.  8283  of  this  court  including  the 
order  of  Judge  Clifford  authorizing  this  suit 

"Mr.  Lenders:  We  object  to  the  record,  be- 
cause it  contaiu  statements  of  facts  and  affi- 
davits. 

"Ttie  Court:  Is  it  for  the  purpose  of  showing 
the  right  to  bring  this  suit  under  order  of  the 
court? 

"Mr.  Greenman :  That  Is  the  only  object 
•rrhe  Ooort:  Wdl,  let  the  ordw  be  offered. 
"Mr.  Greenman :  We  wish  also  to  offer  the 
Miginal  notice  and  petition  tor  app^tment  as 
guardian,  in  view  of  the  (act  that  they  have 
hrooxht  In  a  witness  and  testiEled  that  Mr. 
vaugbn  srited  for  his  own  appointment 


"Mr.  Leudm:  I  think  I  do  not  want  th» 
order  to  go  in  unless  the  whole  record  goes  in. 

I  do  not  think  the  order  Is  competent,  for  the 
reastHi  tho-t  it  assumes,  and  the  jury  might  as- 
sume fRHn  the  order,  that  Judge  Clifford  bad 
determined  the  merits  of  this  case. 

"The  Court :  I  will  instruct  the  jury  on  that 
point    The  entire  record  wiU  he  admitted." 

If  this  was  error  it  was  invited  by  counsel, 
and  will  not  avaU  appeUant  Davidson  Fruit 
Co.  V.  Produce  Distributors  Oft,  74  Wash. 
551.  134  Paa  510;  Olson  v.  Carlson,  145  Pac. 
237;  Lantz  v.  MoeUer,  76  WaiAt  420,  XSa  Pa& 
687,  60  Ia  B.  A.  (N.  S.)  6& 

[I]  The  court  Instructed  as  follows: 

"The  court  instructs  the  jury  that  an  order 
was  made  by  Judge  Clifford,  of  this  court  au- 
thorizing  the  guardian  in  this  case  to  bring  this 
action.  Tou  are  not  to  consider  that  fact  in 
any  way  as  bearing  on  the  merits  of  this  case. 
This  case  is  to  be  determined  by  you  solely  on 
the  evid^ce  adduced  upon  this  trial." 

No  more  specific  instruction  was  requested. 
It  would  follow,  then,  that  whether  the  er- 
ror  was  Invited  or  not,  the  assignment  la 
without  merit  under  the  theory  applicable  to 
the  assignment  last  before  discussed. 

[7]  It  Is  claimed  that  the  court  committed 
error  In  permitting  a  witness  who  had  quali- 
fied as  an  expert  in  handwriting  to  testify 
In  rebuttal  that  a  part  of  the  check  was  not 
in  the  handwriting  of  Martenson.  We  think 
that  the  verdict  of  the  Jury  should  not  be 
set  aside  for  this  reason.  It  is  evident  that 
respondent,  after  asking  a  witness  in  chief 
to  express  an  opinion  which  be  immediate- 
ly qualified  by  an  obmrvatlon  that  he  did  not 
want  to  pose  as  an  expert  without  having 
something  more  to  go  by  than  a  bare  signa- 
ture, was  satisfied  to  submit  the  check  as 
bearing  its  own  evidence  of  a  different  hand- 
wrltlDg  In  so  far  as  the  amount  was  con- 
cerned. Appellant  seemingly  accepted  this 
theory,  for  she  undertook  to  establish  the 
fact  that  the  check  was  In  the  handwriting 
of  Martenson.  She  so  testified.  The  state 
of  the  record  at  the  time  of  the  offer  was 
such  as  to  iaatity  the  admission  ot  the  tes- 
timony. 

Error  is  predicated  upon  the  giving  and  re- 
fusal to  give  Instructions.  We  have  read  and 
comx>ared  the  Instructions  given  and  refused, 
and  find  no  error.  The  Jury  was  fully  and 
fairly  instructed  upon  every  phase  of  the  case. 

[I]  Elnally,  It  Is  contended  that  counsel 
was  guilty  of  misconduct  in  addressing  the 
Jury.  GranUng,  without  deciding,  that  this 
is  so,  the  statement  of  facts  does  not  dis- 
close the  Improper  language  or  the  rulings  of 
the  court  Brror  in  this  regard  cannot  be 
pre<Ucated  upon,  and  wilt  not  be  considered 
by  this  court  upon,  the  affidavits  submitted  in 
support  of  a  motion  for  a  new  trial.  State 
V.  Meycrkamp,  82  Wash.  607,  144  Pac.  942;' 
State  V.  Johnson,  82  Wash.  347,  144  Pac.  07. 

Affirmed. 

MORRIS,  a  J.,  and  HOLOOMB,  MOUNT, 
and  PARKER,  JJ.,  concur. 
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LBNHAET  t.  CITT  OF  HOQDIAM. 
(N(x  12691.) 

(Supreme  Court  of  WashingtoD.   June  24, 
M16.) 

1.  MinnCIPAL  COBPOBATIONS  «=3l021,  1022^ 

Action  b—Olaims—Pbebe  NT  ATioN . 

Under  Rem.  &  BbI.  Code,  S  7908,  dedariog 
that  all  daima  for  damages  against  any  city  or 
town  of  the  third  class  must  be  presented  to  the 
council,  and  no  action  can  be  maintained  until 
00  days  after  presentation,  an  action  ex  coa- 
tractu  or  ex  delicto  cannot  be  maintained 
asainst  such  a  city  without  presentation  of  the 
claim. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  I  2108 :  Dec.  Dig.  «=> 
1021,  1022.] 

2.  MUNICIPAI.  COBPOBATIONS  <8=>1034  —  Coic- 
PLAINT— OO  N8TBUCTI0N. 

An  averment  that  defendant  was  a  mnnid- 
pality,  and  on  the  25th  day  of  June,  1910,  and 
for  several  months  pric«  and  snbsequent  thereto, 
was  a  city  of  the  third  class,  must  be  cocatrued 
as  an  averment  that  defendant  was  a  city  of 
the  third  class  at  the  time  the  action,  which 
arose  out  of  a  lease  contract  entered  Into  in 
Jane,  1010,  accrued. 

[Ed.  Note.— I\>r  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  2203-2205;  Dec. 
Dig.  «»1034.] 

3.  Pleading  «s»198  —  DKinrBUB  —  Qobuitdb 
or. 

Whm  the  pzesentetimi  of  daima  against 
dties  of  the  third  class  is  a  condition  precedent 
to  the  maintenaDce  of  an  action,  the  foilure  of  a 
complaint  to  aver  suc4i  presentation  may  be 
taken  advantage  of  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i§  425,  428-435,  437-143;  Dec.  Dig. 
«=»193.] 

Department  1.  Appeal  from  Superior 
Court,  Chehalls  County ;  Ben  Sfae^s,  Judge. 

Action  by  Arthur  Lraihart  against  the  City 
of  Hoqulam.  From  a  Judgment  dismissing 
the  action,  plaintiff  app«ils.  Affirmed. 

Arthur  Lenhart,  of  Hoqulam,  pro  se.  Sid- 
ney Moore  Heath  and  Jas.  P.  H.  Gallalian, 
both  of  Hoqnlam,  for  respondent 

MOUNT,  _3.  The  trial  conrt  cmstalned  a 
demurrer  to  the  plabiturs  ccnnplaint  In  this 
action.  The  plaintiff  elected  to  stand  upon 
the  allegations  ot  the  oomidalnt,  and  ttie  ac- 
tion was  dismissed.  This  appeal  followed. 

The  complaint  states  two  causes  of  action. 
The  first  cause  action  is  to  tlie  effect  that 
In  June,  1910,  the  plaintiff  leased  to  the  de- 
fendant dty  a  certain  tract  of  land  fbr  a 
period  of  one  year  from  the  Ist  day  of  July, 
1910;  that  the  defendant  entered  up<m  the 
land  In  pursuance  of  the  lease,  and  used  the 
land  as  a  garbage  dump  until  the  lat  day  of 
Jidy,  1911 ;  that  as  a  part  consideration  tor 
the  lease  the  defendant  agreed  to  bum  or 
bury  certain  garbage  deposited  upon  the  land. 
It  la  then  alleged  that  the  defendant  did  not 
bury  or  bum  said  garbage,  and  did  not  snr- 
rmder  the  land  at  the  expiration  of  the 
lease,  to  the  plaintUTs  damage  in  the  sum 
of  $300.  The*sec(nid  cause  of  action  Is  to 
Oie  effect  that  after  the  Ist  day  of  July,  1011, 


the  def^idant  occupied  the  land  and  used  the 
same  for  the  purpose  of  a  garbage  dump; 
that  the'defendant  agreed  to  pay  the  plain- 
tiff the  reasonable  value  for  the  use  and  oc- 
CDpation  of  the  laud ;  that  $25  per  month  is 
the  reas<xiable  value  for  the  use  <^  the  land ; 
that  there  Is  due  and  owing  from  the  defend- 
ant the  sum  of  $800  for  the  use  of  the  land ; 
that  on  the  2d  day  of  May,  1914,  the  plain- 
tiff notified  tiie  defendant  to  vacate  and  quit 
the  use  of  the  land,  but  the  defendant  refus- 
ed to  qxiXt  and  surrender  the  possession,  and 
dumped  dead  horses  and  other  animal  offal 
and  refuse  upon  the  land,  to  the  plalntUTs 
damage  in  the  sum  of  9100. 

[1  ]  There  Is  no  allegation  In  either  the  first 
or  the  second  canse  of  action  that  any  claim 
has  been  presented  to  the  city  of  Hoqulam, 
and  disallowed  by  the  city.  The  statute  pro- 
vides at  section  7998,  Rem.  &  Bal.  Code,  as 
follows: 

"All  claims  for  damages  against  any  city  or 
town  of  the  second,  third  or  fourth  class  must 
be  presented  to  the  city  or  town  council  and 
filed  with  the  city  or  town  clerk  within  thirty 
days  after  the  time  when  such  claim  for  dam- 
ages accrued,  and  no  ordinance  or  resolution 
shall  be  passed  allowiiw  •such  daim  or  any  part 
thereof,  or  approi»iatuig  any  money  or  other 
property  to  pay  or  satisfy  the  same  or  any  part 
thereof,  until  such  claim  has  first  been  referred 
to  the  proper  department  or  committee,  nor  un- 
til such  department  or  committee  has  made  its 
report  to  the  council  thereon  pursuant  to  sncb 
reierence.  All  such  daims  for  damaRes  must 
accurately  locate  and  describe  the  defect  that 
caused  the  injury,  accurately  describe  the  in- 
jur; and  state  the  time  when  the  same  occur- 
red, give  the  residence  for  six  months  last  pest 
of  claimant,  contain  the  items  of  damages  claim- 
ed and  be  sworn  to  by  the  dalmant.  No  action 
shall  be  maintained  against  any  such  city  or 
town  for  any  daim  for  damages  until  the  same 
has  been  presented  to  the  council  and  sixty  days 
have  elapsed  after  such  presentation." 

This  court  has  frequently  held  that  this 
and  similar  statutes  are  mandatory,  and  that 
it  is  necessary  to  file  a  claim  with  the  city, 
either  In  actions  ex  delicto  or  ex  contractu, 
before  an  action  can  be  maintained  thereon. 
International  Contract  Co.  v.  Seattle,  69 
Wash.  390,  12S  Pac.  152,  the  same  case  on  re- 
hearing, 74  Wash.  662, 134  Pac.  502 ;  Ransom 
T.  South  Bend,  76  Wash.  396,  136  Pac  365 ; 
Collins  V.  Spokane,  64  Wash.  153,  116  Pac. 
663,  35  L.  R.  A.  (N.  S.)  840;  Benson  t.  Seat- 
Ue,  78  Wash.  541«  139  Pac.  501;  Elncald  t. 
Seattle^  74  Wash.  617, 1S4  Pac  S04.  135  Pac. 
820. 

[2]  The  appellant  seeks  to  evade  the  force 
of  the  statute  by  saying  that  the  compl^t 
does  not  show  that  tbe  dty  of  Hoqulam  Is 
a  cit7  of  the  third  class.  But  Uie  first  alle- 
gation of  the  amended  complaint  states: 

"That  defendant  is  a  munidpal  corporation, 
duly  incorporated  and  existing  under  the  laws 
of  the  state  of  Washington,  and  on  the  25th  day 
of  June,  1910^  and  for  several  months  prior,  and 
also  sabsequuit  thereto,  was  a  dty  of  fh«  third 
dass." 

This  Is  clearly  an  allegatl<m  tiiat  the  dty 

of  Hoqulam  is,  and  was  at  the  time  these 
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damages  accrned,  a  dty  of  tiie  Uiird  class. 

[3]  It  Is  also  claimed  by  the  appellant  that 
the  failure  to  file  a  claim  was  a  subject  for 
defense,  and  not  a  ground  of  demurrer.  But 
it  Is  plain  from  the  statute  quoted  that  the 
plaintiff  In  such  a  case  must  allege  facts 
showing  that  he  is  entitled  to  recover.  It 
was  therefore  necessary  for  him  to  all^  and 
prove  that  'a  claim  had  been  presented  to  the 
city  cound)  within  30  days  after  the  time 
when  BUdi  claim  for  damages  accrued,  and 
that  such  claim  was  rejected.  Not  having 
done  so,  the  compOalat  does  not  state  a  cause 
of  action. 

The  Judgment  oC  the  trial  court  Is  tbere- 
fore  affirmed. 

MORRIS,  O.  J.,  and  HOLCOMB,  PAR- 
KEIE^  and  OHADWIGK,  33.,  ooncur. 


JEFFRIES  et  QX.  T.  SPENCER  et  nx. 
(So.  12603.) 
(Supreme  Court  of  WashlngtiHi.     June  21, 
191{U 

1.  XiAADLOBD  AHD  TkNAHT  ®=S>281— -UNLAW - 

rux  Dbtaineb— Default  in  Rent— Notice 

— I*ABB— PbOVISION  FOB  TSBUINATION. 

For  maintenance  of  an  action  tor  unlawful 
detainer  for  default  in  paymoit  ot  rmt.  tbe 
three  days*  notice  to  par  tent  or  aurrender, 
and  noncompliance  therewith,  required  by  Rem. 
A  BaL  Code.  8  812(S).  to  make  the  tenant  guilty 
of  unlawful  detainer,  is  necessary,  thougn  iae 
leaae  provides  tor  Its  termination,  at  ue  les- 
sor's option,  on  default  in  payment  of  rent  for 
SO  days  after  due,  sucb  provisioo  bcdng  merely 
to  Insure  payment  of  rmt,  and  not  penal  in  its 
nature,  and  the  forfeiture  bung  permiesible 
only  after  tbe  8  days'  notice. 

[Ed.  Note.— Fw  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1217-1241,  1248-1269; 
Dec  Dig.  4ea>2»lJ 

2.  Lahdlobd  and  TnrAirr  4eb291— TThZiAW- 

FOL  DbTAXIIXB— WASriK— NSCTSSITT  OF  No- 
XIOB. 

A  lessor  cannot  maintain  an  action  for 
unlawful  detainer  against  the  lessee  merely  be- 
cause be  has  committed  waste;  reaiaining  in 
poesession  after  three  days  BOtioe  to  Quit,  as 
well  as  the  commission  of  the  waste,  being  nec- 
essarv  by  xwovieioo  of  Rem.  &  Bal.  Code,  S 
812(5),  to  make  tbe  lessee  guilty  of  nnlavfbi 
detainer. 

[Eld.  Note. — Vor  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  1217-1241.  1243-126G; 
Dec.  Dig.  ^291.1 

8.  SncTMxnT  SuFncisnoT  oi  Pbo- 

OBsa 

The  special  summons  prescribed  by  Rem. 
ft  Bal.  Oode.  I  818,  for  action  for  onlawfol  de- 
tainer would  be  insufficient  to  ctmfer  jurisdic- 
tion of  the  parties  in  an  action  of  ejectment 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  |  147;  Dec,  Dig.  «s»62.] 

Department  2.  Appeal  from  Superior 
Court,  Chehalis  County ;  Mason  Irwin, 
Judge. 

Action  by  W.  H.  Jeffries  and  wife  against 
J.  W.  Spencer  and  wife.  Judgment  tot  de- 
fendants, and  plaintiffs  appeal.  Afflrmed. 

O.  M.  Nelson,  of  Monteaano,  for  appellants. 
E.  S.  Avey,  of  Elma,  for  respondents. 


ELLIS.  J.  Action  for  unlawful  detaloM.' 
of  leased  premises.  On  March  7.  1918,  tba 
plaintiffs  by  written  lease  demised  to  de- 
fendants certain  farm  lands  in  Oheiutlia 
county  for  one  year,  with  the  option  in  the 
lessees  to  renew  the  lease  on  specified  terms, 
for  one  or  more  years  up  to  five.  The 
stipulated  rental  for  the  Srst  year  was  $300, 
to  be  paid  by  clearing  and  plowing  a  certain 
12  acres,  or.  In  the  altemativ«  in  cash,  one- 
half  on  September  1,  1913,  and  one-half  on 
January  1,  1914.  The  lease  provided  that  in 
case  of  default  In  Hie  payment  of  any  por- 
tion of  tbe  rent  when  due  and  for  30  days 
thereafter  the  lessors  ml^t  re-enter  and  at 
their  option  terminate  tbe  lease.  In  January, 
1914,  the  plaintiffs  brought  this  action  to 
recover  possession  of  the  premises.  In  their 
complaint  they  set  out  generally  some  of  tbe 
terms  of  the  lease;  alleged  that  none  ot 
the  land  had  been  cleared,  nor  any  of  the 
rent  paid ;  that  about  December  1, 1013,  they 
notified  the  defendants  to  vacate  the  premises 
and  now  elect  to  terminate  the  lease;  that 
the  defendants 'have  committed  waste  of  tbe 
premises  to  the  plalnturs'  damage  In  the  sum 
of  $1,000;  that  they  were  the  owners  in 
fee  simple  of  the  premises ;  that  the  defend- 
ant J.  W.  Spencer  assaulted  the  plaintiff 
W.  H.  Jeffries,  thereby  damaging  plaintiff  in 
the  sum  of  $1,000.  The  prayer  was  for  a  writ 
of  restitution,  a  cancellation  of  the  lease, 
and  for  judgment  in  the  sum  of  $2,600.  The 
summons  was  tbe  special  statutory  summons 
prescribed  In  such  cases.  1  Rem.  &  Ba). 
Code,  {  818.  Pursuant  to  this  complaint  and 
upon  the  filing  of  a  bond  by  plaintiffs,  condi- 
tioned as  In  au  action  for  unlawful  detainer 
(Rem.  ft  Bal.  Code,  i8l9),  a  writ  of  restitu- 
tion was  issued,  and  plaintiffs  were  placed 
in  possession  of  the  premises.  A  general 
demurrer  to  the  complaint  was  overruled. 
Tbe  defendants  by  an&wer,  so  far  as  here  i 
material,  admitted  their  entry  under  tbe 
lease;  denied  any  failure  to  perform  the 
agreed  labor;  denied  that  any  notice  was 
given  them  to  vacate  the  premises  prior  to 
the  commencement  of  this  action;  denied 
the  commission  of  any  waste;  admitted 
strllclng  plaintiff,  but  sought  to  justify  the 
assault ;  averred  their  wiUlngness  to  perform 
all  the  covenants  of  the  lease,  but  alleged 
that  they  were  prevented  from  doing  so  by 
the  conduct  of  the  plaintiffs.  The  reply  tra- 
versed the  atflrmatlve  matter  in  the  answer. 
When  the  case  was  called  for  trial  the  de- 
fendants objected  to  the  Introduction  of  any 
evidence  on  the  ground  that  the  complaint 
failed  to  state  a  caneo  of  actt(ni.  In  that  It 
contained  no  allegation  of  die  giving  of  any 
written  notice  to  pay  Tent  or  vacate  aa  pre- 
scribed statute.  The  plalnttfb  admitted 
that  no  awA  notice  was  givai.  Tbweapon 
the  court  sastalned  ttie  objection,  dismissed 
the  cause  withmit  prejudice,  and  awarded 
defendants  their  costs.  Tbe  plalotllfe  appeal. 

It  is  contended :   First,  that  because  oC  tlu 
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proTisloii  In  ttie  lea«e  for  lta>  termlnatloii  at 
the  leoaoTB'  option  m  default  In  payment 
of  any  rent  tot  30  days  after  due,  tite  statu- 
tory notice  to  quit  or  pay  rent  was  nn- 
necessary;  second,  that  this  Is  an  action  in 
ejectment  in  whlcb  the  statatory  notice  is 
not  a  condition  precedent 

[1,2]  Flzat  It  Is  claimed  that  to  require 
the  alternative  notiee  where  the  lease  itself 
proves  for  a  forfeiture  of  the  term  for 
nonpaymtot  of  rent  at  the  lessorB*  optioD 
wonM  be  an  intarterence  with  the  right  of 
contract.  This  position  Is  untenable.  It 
ndases  the  only  legitimate  purpose  of  the  pro- 
vision In  question.  It  construes  as  penal  a 
provision  whldi  &om  the  nature  of  the  con- 
tract could  only  be  Intoided  aa  remedial.  The 
dear  purpose  of  such  a  provision,  however 
worded.  Is  to  insure  the  payment  of  rent. 
The  statute,  recognising  this  remedial  pur- 
pose, imports  Into  every  lease  the  three  days 
of  grace  after  notice,  and  permits  a  forfeiture 
of  the  term  only  in  case  of  a  failure  to  com- 
ply with  Buch  notice; .  1  Bern,  ft  BaL  Code,  ( 
812.  If  the  rent  be  paid  within  the  three 
days,  every  legitimate  purpose  of  the  contract 
baa  been  met.  To  construe  the  provision 
otherwlae  would  be  to  perv^  the  true  put^ 
pose  of  the  contiact  and  to  enforce  a  penalty 
and  racourage  a  forfeiture,  both  of  which, 
even  In  tlie  absence  ctf  a  contravening  statute, 
are  contrary  to  the  settled  policy  of  the  law. 

It  is  no  answer  to  say  that  the  payment  of 
rent  would  permit  a  continuance  of  waste 
the  tenant,  thus  abrogating  the  right  of 
re^try  for  wnBte.  The  0fUi  subdivision 
of  the  a  bore-cited  section  of  the  statute  per- 
mits the  maintenance  of  the  action  on  a 
mere  three  days'  notice  to  quit  without  the 
alternative  of  paying  rent;  the  clear  pur- 
pose being  to  require,  as  a  condition  pre- 
cedoit  to  the  Institntion  of  the  action  for 
unlawful  detainer,  the  three  days'  notice  to 
quit  or  pay  the  rent,  where  re^try  is  sought 
for  nonpayment  of  reat,  and  the  sln^fle  three 
days'  notice  to  quit  where  the  ofEense  of  the 
lessee  Is  waste  or  an  Illegal  use  of  the  pronls- 
ee.  In  cdther  case  the  sole  purpose  of  the 
provlslDn  in  the  lease  for  a  termination  of 
the  term  Is  fully  met  The  appellants  over- 
look the  plain  tact  that  the  summary  action 
for  unlawful  detainer  is  only  accorded  aft- 
er three  days'  notice  either  to  quit  or  pay 
the  rent,  or  quit  absolute,  according  to  the 
nature  of  the  default  It  is  no  hardship  to 
require  the  giving  of  the  statutory  notl(»  as 
a  condition  precedent  to  Invoking  the  benefit 
<a  the  statutory  remedy.  In  the  case  before 
us  the  [daiiitiffs  seek  to  terminate  the  lease 
both  for  the  tallnre  to  pay  rent  and  because 
of  the  conuulsBlon  of  waste.  To  maintain 
the  actl<m  ritber  form  of  notice  would  have 
bera  BufBclent.  but  it  is  admitted  that  ne- 
ther was  given.  The  notice  bding  a  statutory 
prerequisite  to  the  IhTocatton  of  the  statu- 
tory ronedy,  the  acUon  was  properly  dis- 
niffied. 


The  case  of  Shannon  ▼.  Grlndstaff,  11 
Wash.  536,  40  Pac.  128,  which  the  appellants 
cite  as  a  case  parallel  to  that  before  us,  la 
wholly  Inapplicable  to  Qie  facta  here  pn- 
aented.  In  that  case  the  tmant  had  sublet 
the  premiaea  without  the  consent  ot  the 
landlord,  omtrary  to  the  provialcHia  ot  the 
lease.  Tbe  landlord  never  recosnized  the 
sublessee  as  his  tenant,  but  terminated  the 
lease  by  an  amicable  agreement  with  the 
original  tmant  The  sublessee  and  the  land- 
lord nevtt  occupied  the  relation  of  landlord 
and  tenant.  Thwe  was  no  valid  lease  to  ter> 
ipiiiate  as  between  them ;  hence  no  notice  was' 
necessaiy,  and  electmen^  rather  than  the 
acthm  of  nnlawful  detalnor,  was  the  propw 
remedy. 

The  appellants  also  cite  the  recent  case 
of  Keene  v.  Zindorf,  81  Wash.  152, 142  Faa 
484,  as  intimating  that  the  lessee  may  waive 
tlie  statutory  notice  by  the  acceptance  ot  a 
lease  containing  aodk  a  waiver.  It  is  true 
that  the  lease  Involved  tn  Qiat  cas6  cimtalned 
such  a  waiver,  but  the  court  did  not  pass 
upon  its  validity.  The  court  bowevu-,  ^ 
hold  that  even  in  such  a  case  the  forfeiture 
of  rights  under  the  lease  could  not  be  (dalm- 
ed  without  notice  of  forfeiture.  In  any  event 
the  lease  here  in  question  contained  no  such 
waiver. 

[S]  Secmd.  We  find  It  unnecessary  to  de- 
termine whether  ejectment  would  lie  to  re- 
cover possession  ot  leased  premises  where  the 
lease  had  terminated,  either  by  expiration  of 
the  term  or  by  the  legal  exercise  of  an  option 
to  terminate  accorded  by  the  lease  itselt  In 
the  first  place,  neither  of  these  omdltlons 
existed  in  the  present  case,  l^e  term  of  the 
lease  had  not  expired,  and  the  lease  bad  not 
been  terminated  as  required  by  statute,  which, 
as  we  have  seen,  la  an  implied  c(mdltlon  of 
every  lease,  certainly  In  the  absence  ot  waiv- 
er of  notice.  In  the  sec<md  places  this  is  not 
an  action  in  ejectment  but  an  action  in  un- 
lawful detainer.  This  Is  shown,  not  only  by 
the  character  ot  the  rdlef  songht  but  also 
by  the  form  of  the  summons.  The  special 
suqsmoos  here  employed  would  be  wholly 
Insufflclent  to  confer  Jurisdiction  ot  the  par- 
ties In  an  action  in  ejectment 

The  Judgment  is  affirmed. 

MORRIS,  O.  3.,  and  FDLI;BBT(»T,  MAIN, 
and  CBOW,  JJ.,  concur. 


STATE  ex  reL  WASHINGTON  PUBLIC 
SERVICE  CO.  et  el.  v.  SUPBEIOB  COURT 
FOR  PIERCE  COUNTY  et  al.   (No.  12854.) 

(Supreme  Court  of  WaBbiostoo.    June  23, 
1915.) 

1.  EuiNBNT  Domain  «s9257— Gondeunattoh 
Pboceedimgb  —  Appeal  —  Bond  —  Ne- 
CESBirr. 

Under  Bern,  ft  Bal.  Code.  iS  931,  providiuf; 
that  no  bond  shall  be  required  of  any  pcraon 
interested  in  property  soDght  to  be  condemticd, 
on  appeal  by  bim,  it  was  not  esseatial  that  aoy 
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bond  be  dvem  by  the  eondemnee  appealing  from 
the  judcment  of  award  In  condemDation  pro- 
ceediDgs  instituted  by  a  city  to  acquire  the 
water  system  and  plant  of  a  public  Bervice  cor- 
poration ;  eections  1721  and  1722,  requiring  an 
appeal  bond  or  deporit  tn  lieu  thereof,  in  ordi- 
nary actlona,  not  applying  in  such  case. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dir.  IS  66S-OT1,  674;  X)ec.  I>lc 
«s>2&7J 

2.  BuiNSMT  DoHAiir  4=»7fr— GoirDsunAnoif 
PBOCBBDINOS  —  PoSBEBeiON  Pendinq  Ap- 
PEAr^WiTiaiWOBKa— JCBT  TSIAI* 

Where  a  dty  which  was  authorized  by  the 
DobUc  utiiities  act  (Rem.  &  Bai.  Code,  4S 
8006-8Q10)  to  acqoira  waterworks  by  condem- 
nation chose  to  finance  the  undertaking  by  cre- 
ating a  special  fund,  the  fact  that  the  total  sum 
authorized  bp  the  Sectors  to  be  raised  by  spe- 
cial fund  bonds  was  only  $90,000  did  not  make 
it  a  violatiw  of  Const,  art  1,  i  16,  prohilnting 
Uie  taking  of  private  property  for  a  public  use 
without  jnst  compensation  as  ascertained  by  a 
jary,  onless  waived,  being  Snt  made  or  paid 
into  conrt,  for  the  dty  to  take  poBsession  of  the 
waterworks  daring  the  peDdeocy  ot  an  appeal 
from  an  award  of  ♦88,BO0  whidi  the  city  offered 
to  pay  into  court 

[Bd.  Note.— For  ether  cases,  see  Eminent  Do> 
main.  Cent  Dig.  ii  198,  199 ;  Decs.  Dig.  «=>7S.] 

&  BUXHEHT  DOUAIIT  «C»4— "BlQKr  OT  SU- 

HKMT  DOSUin"— BXEBCISE. 

Tlte  right  to  take  property  for  a  public  nse 
without  the  owner's  consent  is  a  "right  of  emi- 
nent domain,"  and  belongs  alone  to  the  sover- 
eign,  but  embraces  all  the  cases  where,  by  the 
aathority  of  the  sovereign  and  for  the  public 
good,  the  property  of  the  Individual  is  taken 
withirot  his  consent  to  be  devoted  to  some  par- 
ticnlar  nse  eitber  hy  the  state  in  its  sovereign 
capacil7<  hj  a  pabUc  or  private  eoEporation.  or 
by  a  pnvate  atizen  to  whom  suca  right  has 
been  granted  by  the  state. 

[Bd.  Note.— Fbr  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  ||  14-18;  Dec.  Dig.  «=»4. 

For  otbor  d^nitims,  see  Words  and  Phrases. 
V\itt  and  Second  Series,  Ekoinent  Domain.] 

4.  BUNZHT  DOICAIN  «=3>262— Bbthw— ^x- 
BUlfTTlONB— JUBT  TbIAL. 

On  appeal  in  condemnation  proceedings  In- 
stituted by  a  city  to  acquire  a  waterworks 
plant,  it  mil  be  prsaumed,  in  the  absence  <^  a 
contrary  showing,  that  the  right  to  a  jury  trial 
given      Const  art  1,  |  16,  was  not  vfolated. 

[Ed.  Notew— IFbr  other  cases,  see  EmlneDt  Do- 
main. Cent  Dig.  |S  681-686;  D«&  Dig.  «S9 
262.] 

5.  SkaifXMT  DouAiN  «=»4  —  Exbbcise  ov 
Bight— LcoiaLATivK  Contbol. 

The  time,  nuuiner,  occasion,  and  method 
at  the  exercise  of  the  right  of  eminent  domain 
are  wholly  within  the  control  and  discretion 
of  the  L^tislature,  «z«ept  as  restrained  by  the 
CoDstitatiosu 

[Bd.  Note.— For  other  eases,  see  Eminent  Do- 
main, Cent  Dig.  H  14-18;  Dec.  Dig.  «S34.] 

6.  EhniraitT  Domain  •=»241— GonDKUNATion 

PBOCEEDINOS  —  JUDOlfENT  — ■  ACCOtTATtNO 

FOB  BABNinaa. 

A  Judgment  in  condemnation  proceedings 
institnted  by  a  city  to  acquire  a  waterwoSs 
plant  should  have  provided  for  an  accounting 
of  the  earnings  and  profits  of  the  condemned 
property  only  from  the  date  Uie  condemnor 
dected  to  pay  th«  award,  and  not  from  the  date 
of  the  a^rard. 

[Eid.  Note^Vtv  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  621-62B;  De&  Dig.  ^ 
241.] 

Departmoit  1.  Original  application  for 
writ  of  prohibition  by  tha  State,  on  relation 


of  the  Washington  Public  Service  Company 
and  others,  against  the  SuperlM  Court  foi' 
the  County  of  Heroa  and  another.  Writ  de- 
nied. 

Frank  C.  Owings,  of  Olympla,  and  Hardy, 
Woodley  &  B^reuda,  of  Portland,  for  plaln- 
Uffs.  George  B.  Blgelow  and  P.  U  Troy, 
both  of  Olympla,  for  defendants. 

HOLCOMB,  J.  Olympla,  a  dty  of  the  third 
class  of  the  state  of  Waehlngton,  by  approprt- 
ate  resolutions  and  ordinances  under  the  pub- 
lic utilities  act  of  1909,  found  in  sections  8000 
to  8010,  Rem.  &  Bal.  Code,  began  proceedings 
to  ccmdemn  and  purchase  the  water  system 
and  plant  belonging  to  the  Washington  Pub- 
lic Service  Company,  a  corporation,  located 
in  and  supplying  the  dty  of  Olympla.  Aft- 
er a^ropriate  preliminary  proceedings,  a 
change  at  renne  being  taken  from  the  superi- 
or court  of  Thurston  county  to  the  superior 
court  of  Pierce  cwnty,  a  trial  was  bad  there- 
in by  the  Jury  for  the  ascertainment  of  the 
compensatioa  proper  to  be  paid  by  the  tity 
to  the  owners  of  the  property.  The  Jury  re- 
turned a  verdict  fixing  the  compensatlim  at 
¥88,600,  and  jo^ment  was  entered  for  that 
sum,  together  with  coats  of  suit,  against  the 
city  and  in  fiivor  of  the  pn^r^  owners,  on 
April  24, 1910.  On  May  11, 1915,  the  condemn- 
ing dty  offered,  a  formal  deCTee,  to  be  entered 
in  said  cause,  appropriating  the  property  am- 
demned,  and  therewith  offering  to  pay  Into 
court  the  amount  of  the  award  and  costs  aa 
taxed,  and  further  providing  that  the  prop- 
erty owners  ahoiild  account  for  the  profits 
and  eanilngiB  of  the  property  from  and  after 
the  date  of  the  award  of  the  Jury  on  April 
20, 1915,  together  with  interest  from  the  date 
of  the  TerSlct  to  the  date  of  payment  The 
relators  seek  to  prtAIMt  the  trial  court  from 
making  or  entering  a  decree  of  approprlutioa 
as  proposed  In  the  cause,  "wherein  or  where- 
by possessloD  of  the  plant  and  property  of  the 
relators  shall  be  granted  to  eald  respondent 
dty  pendbig  the  hearing  fuod  determinatton  of 
the  appeal  of  said  relators  to  the  Supreme 
Court  ot  the  state  WashlngtMi  In  said  causey 
and  until  the  final  det^miinattoii  of  said  con- 
troversy, and  untU  the  mtering  of  a  final 
Judgment  herein,  and  further  prohibiting  the 
respondent  court  from  requiring  the  relators 
or  the  Washington  Public  Service  Company, 
a  corporation,  from  making  any  final  account- 
ing pending  the  appeal  and  until  a  final  ad- 
judication of  the  rights  of  the  parties  shall 
have  been  made  and  determined."  A  notice 
of  appeal  from  the  award  and  Judgment  was 
givm  by  relatora  on  May  11,  1915.  The  re- 
spondents filed  a  return  to  the  petition  tor 
the  writ  herein,  and  admitted  each  and  every 
allegation  contained  in  the  petition,  bat, 
among  other  things,  alleged  that  no  appeal 
bond  baa  ever  be«i  filed  with  the  derk  of  the 
superior  court  of  Pierce  county  nor  any  mon- 
ey, in  the  sum  of  $200  or  any  other  sum,  de- 
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posited  with  the  clerk  of  said  court  by  the  re- 
lators in  liea  of  each  bond,  as  provided  in 
section  1721,  Rem.  &  Bal.  Code,  and  no  pro- 
vision has  been  made  or  ofTered  by  the  re- 
lators for  the  filing  of  a  supersedeas  bond 
condititmed  that  the  relators  shall  pay  all 
rents  of,  or  damages  to,  the  property  held  by 
them  accruing  during  the  pendency  of  the  ap- 
peal, as  provided  for  by  section  1722,  Rem. 
Bal.  Code;  that  the  time  In  which  the  ap- 
peal to  the  Supreme  Court  of  this  state  must 
be  taken  began  to  mn  on  April  24,  1915,  and 
expired  <m  May  24,  1916,  or  80  days  from  the 
filing  of  the  judgment  appealed  from,  as  pro- 
vided in  section  7818,  Rem.  &  Bal.  Code. 

[1]  Upon  this  showing  respondents  contend 
that  relators'  notice  of  appeal  Is  ineffectual, 
and  has  no  vital  force,  because  of  no  bond  or 
supersedeas  being  given.  Section  1721,  Bern. 
&  BaL  Code,  provides: 

"An  appeal  in  a  civil  action  or  proceediQg 
shall  become  ioeffectual  for  any  purpose  unless 
at  or  before  the  time  when  the  notice  of  appeal 
Is  given  or  served,  or  within  five  days  uere- 
after,  an  appeal  bond  to  the  adverse  party 
coodltioned  for  the  payment  of  costs  and  dam- 
ages as  prescribed  in  section  1722,  be  filed  with 
the  clerk  of  the  superior  court,  or  money  In  the 
sum  of  two  hundred  dollars  be  departed  with 
the  derk  in  lien  thereof." 

And  section  1722,  Bon.  ft  BaL  Codet  iwo- 

vldes  that: 

"  *  •  •  In  order  to  effect  a  stay  of  pro- 
ceedings as  in  this  section  provided,  the  bond, 
where  the  appeal  Is  from  a  final  judgment  for 
the  recovery  of  money,  shall  be  m  a  penalty 
doulde  the  amount  of  the  damages  and  costs 
recovered  in  such  judgment  and  in  other  cases 
shall  be  in  such  penalty,  not  less  than  two 
hundred  dollars,  and  sufficient  to. save  the  re- 
siKHkdent  harmless  from  damages  by  reason  of 
ue  appeal,  as  a  judge  of  the  superior  court 
shell  prescribe." 

The  respondents'  condonation  proceed- 
ings were  brought  under  the  general  condem- 
nation act  (sections  921  to  936,  Rem.  &  BaL 
Code).  Section  931  of  that  act  provides  that 
no  bond  shall  be  required  of  any  person  in- 
terested In  the  property  sought  to  be  appro- 
priated by  such  corporation,  upon  appeal  by 
such  proper  owner, '  These  proceedings  be- 
ing in  the  nature  of  special  proceedings,  it 
would  seem  that  the  geneiral  statutes  relating 
to  appeals  In  civil  cases  do  not  apply,  and 
that  no  bond  is  required  to  be  given  by  the 
Gondemnee  appealing  from  a  judgment  of 
award  in  condemnation  proceedings.  We  can- 
not, therefore,  hold  that  the  notice  of  appeal 
given  by  the  relators  in  this  case,  and  ad- 
mitted by  the  respondents,  is  ineffectual. 

[2]  The  principal  contention  of  the  relators 
is  that  there  is  no  warrant  of  law  for  a  trans- 
fer of  title  or  possession  pending  an  appeal 
from  a  judgment  assessing  the  compensation. 
Relators  admit  that  by  the  provisions  of  the 
public  utilities  act  of  1909  (sections  8005  to 
8010,  Inclusive,  Rem.  &  BaJ.  Code)  the  city  of 
Olympia  is  authorized  to  acquire  waterworks 
and  other  public  utilities  by  purchase  or  con- 
demnation, but  point  out  that  two  methods 
are  provided  for  financing  the  acquisition  of 
Ute  piopei^-  purchased  or  c(mdemned--<aie^ 


by  the  creation  of  a  general  Indebtedness; 
and  the  other  by  the  creation  of  a  special  in* 
debtedness,  and  without  the  creation  of  any 
general  liability  or  obligation  on  the  part  of 
the  city.  In  either  event  the  proposed  ac- 
quisition must  be  submitted  to  a  popular 
vote.  If  a  general  indebtedness  is  to  be  in* 
curred,  the  proposition  must  be  adopted  and 
ratified  by  three-fifths  of  the  qualified  voters 
of  the  city  voting  at  such  electiim.  If  no  g«i- 
era!  Indebtedness  is  to  be  Incurred,  such  prop- 
osition may  be  adopted  by  a  majority  vote. 
Section  8008,  Rem.  A  Bal.  Code,  evolves  a 
scheme  for  financing  the  acquisition  of  a  pub- 
lic utility  without  recourse  to  the  creation  of 
a  general  indebtedness.  This  scheme  requires 
the  creation  of  a  special  fund  into  which  the 
city  shall  be  bound  to  pay  each  year  a  fixed 
proportion  of  the  gross  revenues  of  the  pub- 
lic utility  Bo  acquired,  and  provides  for  the 
Issuance  of  bonds  or  warrants  against  this 
special  fund,  which  bonds  or  warrants  shall 
be  a  valid  daim  In  favor  of  the  holder  there- 
of only  as  against  such  fecial  fund  and  its 
fixed  proportion  or  amount  of  the  revenue 
pledged  to  such  fund,  and  shall  not  constitute 
an  indebtedness  of  such  city  or  town  within 
the  meaning  of  the  constitutional  provisions 
and  llmltaHonB.  It  appears  that  the  city  of 
Olympia  proceeded  under  this  special  form  of 
financing  the  acquisition  of  the  relators' 
plant.  From  this  the  relators,  contend  that 
the  city  and  Its  authorities  are  in  tltls  mat- 
ter wholly  without  the  power  to  bind  the  gen- 
eral credit  of  the  city  or  Its  tax-laying  power, 
and  that,  therefore,  the  award  of  $SS,500  for 
'  the  acquisition  of  the  relators'  property  might 
not  be  sufficient  if  upon  appeal  the  award  be- 
low were  set  aside  and  a  new  trial  ordered 
and  an  increased  award  made  by  a  jury. 
The  city  and  the  court  below  intended  to  pro- 
ceed under  section  7783,  Rem.  &  Bal.  Code, 
the  material  parts  of  which  are  as  follows: 

"Any  final  judgment  or  judgments  rendered 
by  said  court  [the  superior  court]  upon  any 
finding  or  findings  of  any  jury  or  juries  *  *  * 
shall  be  final  and  concluj^ve  as  to  the  damages 
caused  by  such  improvement  unlesa  appealed 
from,  and  no  appeal  from  the  same  shall  delay 
proceedings  under  said  ordinance,  if  such 
shall  pay  into  court  for  the  owners  and  parties 
interested,  as  directed  by  the  court,  the  amount 
of  the  judffment  and  costs,  and  suoi  city,  after 
making  such  payment  into  court,  shall  be  liable 
to  such  owner  or  owners  or  parties  interested 
for  the  payment  ot  any  further  compensation 
which  may  at  any  time  be  finally  awarded  to 
such  parties  so  appealing  in  said  proceeding, 
and  his  or  her  costs,  and  shall  pay  the  same 
on  the  rendition  judgment  therefor,  and  abide 
any  rule  or  order  of  the  court  in  relation  to 
the  matter  in  controversy.  In  case  of  an  ap- 
peal to  the  Supreme  Court  of  the  state  by  anj 
party  to  the  proceedings  the  money  so  paid  intu 
the  superior  cogrt  by  such  city,  as  aforesaid, 
shall  remain  in  the  custody  of  said  superior 
court  until  the  final  determination  of  the  pro- 
ceedings," 

It  is  further  provided  by  section  7784,  Rem. 
&  Bal.  Code,  as  follows: 

"The  court  upon  proof  that  just  compensation 
so  found  by  the  jury,  •  *  •  togemer  with' 
costs,  has  been  paid  to  the  person  entitled  Ham^ 
to,  x>r  has  been  paid  into  court  as  directed  br 
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the  coait.  shall  cmter  an  order  that  the  dty 
or  town  Mialt  have  the  right  at  an;  time  there- 
after to  take  poMession  M  or  damage  the  prop- 
erty in  respect  to  which  saeh  compensation 
vball  have  been  bo  paU  or  paid  into  court  as 
aforesaid,  and  thereupon,  the  title  to  any  prop- 
erty 8o  taken  shall  be  vested  in  fee  simple  ui 
audi  city  or  town." 

me  total  sum  authorized  by  the  electors  to 
be  raised  by  special  fund  bonds  In  the  pro- 
ceedings under  consideration  Is  $90,000.  Re- 
lators, therefore,  contend  that  conceivably  a 
second  verdict  might  be  twice  or  three  times 
the  amount  of  the  first  verdict,  and  In  such 
case  the  city  has  no  power  to  render  Itself 
generally  liable  and  bound  for  the  payment 
of  such  increased  sum,  and  the  relators  would 
be  without  remedy.  The  relators  alao  urge 
that,  under  the  state  Constltntlon  (article  1, 
1 16),  they  are  guaranteed  that  their  proper- 
ty shall  not  be  taken  or  damaged  for  public 
or  private  use  without  Just  compensation 
having  been  first  made  or  paid  Into  court  for 
them,  which  compensation  shall  be  ascertain- 
ed by  a  Jury,  unless  a  jui7  be  waived,  as  in 
other  dvU  cases  In  courts  ct  record,  in  the 
manner  prescribed  by  law ;  and  they  f urthn- 
urge  that  a  trial  by  Jury  la  guaranteed  by  the 
Oonstltution,  that  an  appeal  Is  guaranteed  to 
them  by  the  Constitution,  and  that  the  guar- 
anty of  trial  by  Jury  Is  not  fulfilled  until  an 
appeal  has  been  taken,  the  appeal  is  passed 
upon,  and  the  court  of  last  resort  has  deter- 
mined whether  or  not  they  had  a  fair  trial  by 
Jury  according  to  the  Constitntion  and  the 
law  of  the  land. 

[3]  The  right  to  take  property  for  public 
nee  without  the  consent  of  the  owner  la  the 
right  of  eminent  domain,  and  belongs  alone 
to  the  sovereign,  but  embraces  all  the  cases 
where,  by  the  authority  of  the  sovereign  and 
for  the  public  good,  the  property  of  the  in- 
dividual la  taken,  without  bis  consent,  for  the 
purpose  of  being  devoted  to  some  particular 
use,  either  by  the  state  In  its  sovereign  ca- 
pacity, or  by  a  corporation,  public  or  private, 
or  by  a  private  citizen,  to  whom  such  right 
has  been  granted  by  the  state.  Lewis,  Eml- 
nent  Domain,  }  1.  The  right  of  eminent  do- 
main Is  limited  only  by  the  Conatitution,  and 
the  only  limitation  In  this  state  Is  that  private 
property  shall  not  be  tabco  for  an  alleged 
public  use  without  compensation  being  first 
ascertained  by  a  Jury,  and  made  or  paid  into 
court  for  the  benefit  of  the  owner. 

[4]  In  this  case  it  was  shown  that  a  trial 
a  Jury  was  had,  and  the  principle  invoked 
by  the  relators  would,  In  effect,  be  that,  uiwn 
a  notice  of  appeal  being  given,  this  court 
must  presume  that  the  right  of  trial  by  Jury 
was  violated,  or,  in  other  words,  that  the 
appellant  did  not  have  a  t&lr  and  impartial 
trial  by  Jury  according  to  the  law  of  the 
land.  But  a  contrary  presumption  holds.  It 
must  be  presumed  that  the  trial  by  Jury  was 
regular  and  according  to  the  law  of  the  land, 
until  the  contrary  is  shown.  Until  the  record 
of  tbtt  trial  is  before  us,  w«  cannot  assume 
that  the  appellaat  In  Out  case  did  not  have 


a  fair  trial  by  Jury  as '  guaranteed  by  the 

Constitution.  The  statutes  of  eminent  do- 
main further  provide  that  the  only  question 
that  cafi  be  determined  on  an  appeal  from 
the  award  by  the  Jury  la  the  amount  of  the 
award.  Under  constitutions  and  statntea 
like  ours,  we  know  of  no  case  where  it  has 
not  been  held  that  the  oonstltotional  guaran- 
ty is  sufficiently  complied  with  where,  after 
an  award  has  been  made  in  due  form  of  law, 
the  condemnor  pays  the  amount  of  the  award 
into  court,  or  pays  it  to  the  property  owner, 
who  accepts  it.  If  the  property  owner  does 
not  accept  it,  and  the  condemnor  pays  It 
into  court,  that  complies  with  the  constitu- 
tional requireniCTt  The  law  simply  gives  the 
condemning  party  the  right  to  possession  of 
the  property  for  the  purposes  for  which  It 
was  condemned.  He  has  the  lawfnl  right  to 
enter  upon  the  property  and  take  possession 
of  it  from  the  time  that  he  accepts  the  award 
of  the  Jury  and  pays  the  amount  of  the  award 
to  the  property  owner  or  into  court  for  his 
benefit.  As  was  said  by  the  chancellor  in 
Beekman  v.  Saratoga,  etc.,  lb  Co.,  8  Paige 
(N.  T.)  45.  22  Am.  Dec.  679: 

"From  the  moment  that  compensatloii  was 
paid  or  deposited  as  the  law  had  directed  the 
rlsbt  to  this  property  was  absolutely  vested  in 
the  defendants  for  the  use  of  the  railroad  {the 
condemnor],  and  they  have  a  perfect  right  to 
enter  upon  It  and  appropriate  It  to  that  use.'* 

[I]  Ihe  time,  mannM  occasion,  and  metli- 
od  (tf  the  exercise  of  the  right  of  eminent 
domain  are  wholly  in  the  control  and  discre- 
tion of  the  Legislatures  of  the  states,  except 
as  restrained  by  the  Constitution.  Lewis, 
Eminent  Domain,  |  238;  Seoomb  v.  Milwau- 
kee, etc.  By.  Co.,  49  How.  Prac  (N.  T.)  75; 
Swan  V.  Williams,  2  Mi(;h.  427;  Weir  v.  St 
Paul,  etc.,  By.  Co.,  18  Minn.  165  (OU.  139); 
Boanoke  City  v.  Berkowltz,  80  Va.  616;  Con- 
sumers* Gas  Co.  V.  Harless,  131  Ind.  446,  29 
N.  a  1062,  15  L.  B.  A.  005;  First  National 
Bank  v.  Boyoe,  16  Mont.  182,  88  Paci  829; 
State  of  Missouri  v.  Dickson,  8  Mo.  App.  464 ; 
In  re  Balnier  Avrane,  80  Wash.  688, 141  Pac. 
11S7. 

We  cannot  antlclinte  that  a  new  trial  will 
be  granted  utx>n  the  appeal  by  relators,  or 
that,  in  case  a  new  trial  is  granted,  a  second 
verdict  would  be  greater  than  tbe  first  We 
might  as  well  anticipate  that  a  second  verdict 
would  be  much  less  than  the  first  as  that  it 
would  be  greater.  In  case  it  is  less,  then  the 
relators  have  not  been  injured  by  the  enf<Mrce- 
ment  of  the  Judgment  In  compliance  with  the 
statutes  referred  to.  In  case  It  is  greater,  the 
respondents  must  meet  that  trouble  whm  It 
arises.  Upon  the  principal  grounds  urged  by 
the  relators,  therefore,  we  do  not  believe  that 
they  are  entitled  to  a  writ  pn^iiblting  the 
entry  of  the  Judgment,  and  posaesslon  by  the 
condemnor. 

II]  We  desire  to  point  out  however,  that 
tbe  form  of  the  Judgment  ofTered.  and  which 
it  la  the  superior  court's  alleged  intention 
to  «iter,  provides  for  an  accounting  from  the 
dat«  ct  tbe  award  aC  tbe  Jury  of  .AprU  20b 
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1915.  We  assame  that  tblB  Is  an  Inadvert- 
ence. Upon  dne  consideration  the  superior 
court  would  doubtless  correct  that  proriaion. 
The  dty  is  entitled  to  no  accounting  .of  the 
earnings  and  profits  of  the  condemned  prop- 
erty previoofl  to  the  payment  of  the  money 
to  the  property  owner  or  Into  court  for  hia 
benefit  The  property  is  not  taken  until  the 
condemnor  elects  to  pay  the  award.  Upon 
that  event  the  title  relates  back  to  the  award, 
but  the  benefits  incident  to  and  accruing 
from  possesion  do  not.  The  condemnor  may 
elect  not  to  pay  It  at  all,  and.  If  It  so  elects, 
the  property  owner  has  no  right  In  the 
amount  of  the  award.  State  ex  reL  Struntz 
T.  Spc&ane  Oounty,  147  Fac.  879.  If  it  elects 
to  pay  the  award,  and  does  so,  or  deposits  It 
In  court  for  the  owner,  from  that  time,  and 
that  time  only,  it  is  entitled  to  possession  of 
the  property  under  our  statutes,  with  all  the 
rights  Incident  thereto.  If  afterwards  the 
condemnor  loses  the  property  as  a  result  of 
the  judicial  proceedings,  it  would  be  compel- 
led to  account  to  the  owners  tor  the  rents, 
issues,  and  profits  received  by  it  while  In 
possession. 

We  can  only  grant  or  deny  the  writ  In 
whole.  We  assume  that  this  minor  matter 
pointed  out  in  the  proposed  form  of  decree 
has  only  to  be  called  to  the  attention  of  the 
respond^ts  to  be  corrected  and  avoid  the 
neoessltr  of  Airther  i^xweedingB  In  r^;ard 
thereto. 

The  writ  la  denied. 

MOBAIS,  a  J.  and  MOUNT  and  GROW, 
J  J.,  ooncui; 


8TATE1  ex  rel.  NEAL  t.  EAUFFSfAN.  Su- 
perior Court  Judge.  (Mo.  12866.) 

(Supreme  Court  of  Washington.  Jane  26, 1915.) 

1.  Pbohzbition  •3»5~Bioht  to  Bkuedt— De- 
tebuinatiov  07  jubibdxction— pbobate  of 

Estates. 

The  decision  of  the  superior  court  that  it 
had  jurisdiction  over  the  probate  of  an  estate 
under  Rem.  &  BaL  C^e,  t  1284,  specifying  in 
what  jurlBdietlon  wills  shall  be  approved  and 

letters  testamentary  or  of  administration  grant- 
ed, is  conclusive,  in  the  absence  of  an  appeal  or 
writ  of  review,  and  cannot  be  attacked  by  an 
application  for  a  writ  of  prohibition. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  SS  20-30;  Dec.  Dig.  €=>5.] 

2.  OocaiB  «=»198  —  JuKisDicnoif  —  Pbobate 
Mattebs. 

Under  the  express  provisions  of  Const,  art, 
4,  S  6.  and  Bern.  &  BaL  Code,  S  1278,  the  su- 
perior court  is  a  court  of  general  jurisdiction, 
and  as  a  part  thereof  has  cognizance  of  matters 
o(  probate,  with  power  to  exercise  all  the  In- 
herent functions  of  a  court  of  general  jurisdic- 
tion in  disposing  of  such  matters. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  18  460,  471-475,  478;  Dec.  Dig.  «=9l88.] 

3.  JuDouBNT  <S=>475 — Collateral  Attack — 
Decision  is  Probate  Maitebs. 

Tb6  final  decision  of  the  superior  court  in 
matters  of  probate,  when  made  on  statutory  do- 


tiee,  is  conclarive  If  unappealed  fotm,  and  csa- 
not  be  collaterallT  attacked. 

[Ed.  Note^^For  otiier  cases,  see  Judgment. 
OentDic.|910;  Dee.  Dig.  «»476.] 

4.  Apfbai.  and  Ebbob  «=>77— Dkcobions  Ap- 
PBALABU  —  Order  DBTBBunnna  Jubisdio- 
noN— Pbobate  Matters. 

Where  an  order  of  the  superior  court  ad- 
mitting a  will  to  probate  and  iasning  lettara 
thereon  with  will  annexed  expressly  determined 
the  Jurisdictional  fact  of  decedent's  residence,  on 
a  petMon,  alleging  that  fact  as  required  by  ueaa. 
St  BaL  Code,  {  ISwK  sad  on  a  hearing  parsoanfe 
to  a  notice  given  as  required  by  section  1882,  it 
was  a  final  appealable  order. 

[Bd.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  444r-^;  Vte.^.  <=9»- 
77.] 

5.  C^TioBARi  ^=»1— Right  to  Tbkat  Pbo- 

HIBITIOn  AS  WBIT  or  RbVIBW— EXPIKATtOir 

OF  Time  foe  Ai^bai*. 

An  application  for  a  writ  of  pnAibltion  to 
restrain  the  judge  of  the  superior  court  from  ex- 
ercising jurisdiction  over  an  estate,  in  a  pro- 
ceeding in  which  a  final  order  determining  the 
jurisdictional  fact  of  decedent's  residence  at  the 
time  of  bis  death  has  been  made,  will  not  be 
treated  as  an  aroUcation  for  a  writ  of  review, 
where  the  90  dus  given  Rem.  &  BaL  Code,  | 
1718,  witiiln  whum  an  appeal  may  be  taken 
from  a  final  order,  has  expired. 

[Ed.  Note.— For  other  cases,  see  Oertiorari.. 
Cent  Dig.  { 1 ;  Dec  Dig.  «a»l.] 

Department  2.  Application  for  writ  of  pro- 
hibition by  tta  State,  <m  relation  of  Fred  T. 
Neal,  administrator  of  the  estate  of  James 
WatsMi,  deceased,  .against  RaljOi  fCaaffman. 
Judge  of  the  Superior  Court  ot  the  State  of 
Washingtim  In  and  tor  the  county  of  Kitti- 
tas. Demurrer  to  writ  quashed,  and  perma- 
nent writ  denied. 

F.  K.  P.  Ba^e,  of  Davenport,  for  plaintifL- 
Hovey  &  Hal^  of  BHaabuig,  for  reBpimdrat 

ELLIS,  J.  This  is  an  application  for  a 
writ  of  prohibition  to  restrain  the  respond' 
ent,  as  Judge  of  the  superior  court  of  Kit- 
titas county,  from  assuming  or  exercising  Ju- 
risdiction over  the  estate  of  James  Watson, 
deceased,  on  the  ground  that  the  deceased 
was  not  a  resident  of  that  county  at  the  time . 
of  his  death.  The  application  recites  that 
the  respoDdent  has  already  assumed  Jurisdic- 
tion of  the  estate,  and  is  attempting  to  pro- 
bate the  same;  that  James  Watson  was  a 
resident  of  Okanogan  county  at  the  time  of 
his  death,  and  owned  property  both  in  that 
county  and  in  Kittitas  couuty;  that  he  died 
in  Okanogan  county  about  October  1,  1813, 
and  that  the  relator  was  on  petition  and  no- 
tice regularly  appointed  as  administrator  of 
the  estate  by  the  superior  court  of  Okanogan 
county  on  May  6,  1915.  The  proceedings  in 
Okanogan  county  are  not  set  out,  nor  does  it 
ai^>ear  upon  whose  petition  the  relator  was- 
appointed.  An  alternative  writ  was  issued 
by  this  court,  and  t&e  matter  Is  now  here  up- 
on the  application  and  affidavits  In  support 
thereof  and  the  respondent's  answer  and  re- 
turn thereto.  The  answer  and  return  alleges 
that  James  Watson  died  In  Okanogan  county,. 
Wash.,  on  October  16,  1913,  leaving  a  noniU' 
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tervoition  will  of  all  his  property,  the  larger 
part  of  which  was  located  In  Kittitas  county ; 
that  bis  brother  Benjamin  F.  Watson,  then  a 
resident  of  San  Francisco,  Cal-,  and  one 
James  Ramsay  of  Bllensbarg,  Kittitas  coun- 
ty, Waab.,  were  named  in  the  will  as  execu- 
tors to  snre  without  bonds;  that  at  the 
time  of  the  testator's  death  the  brother  was 
not  prepared  to  remove  to  this  state,  and 
James  Bamsay  was  temporarily  absent  from 
this  state ;  that  on  the  petltlOD  of  Benjamin 
F.  Watson,  one  D.  W.  S.  Bamsay  of  BIImis- 
bnrg,  Kittitas  county.  Wash.,  after  notice  as 
required  by  law,  and,  after  full  proof  of  the 
execution  of  the  wlU  by  the  testimony  of  the 
aubscriUng  wltueeses  thereto  and  its  admis- 
sion to  probate,  was  appointed  as  adn^is- 
tntor  of  the  estate  with  the  will  annexed  <hi 
NoTonbw  11,  1918,  by  the  superior  court  of 
Kittitas  eonnty,  and  on  November  IS,  1918, 
qualified  as  such  by  giving  the  bond  in  the 
sum  of  p^fiOO  as  fixed  by  that  court ;  tbat 
in  the  order  the  court  found  and  adjudged 
that  James  Watson  was,  at  the  time  of  his 
deatii,  a  resident  of  Kittitas  county,  Wash., 
and  left  an  estate  thwcdn ;  tbat  notice  to  cred- 
itors was  immediately  published,  and  the 
year  for  presenting  claims  against  the  estate 
expired  on  November  20,  1914 ;  that  the  ad- 
ministrator caused  the  estate  to  be  appraised 
on  December  16,  1913;  that  in  May,  1914. 
both  of  the  executors  named  in  the  will  took 
up  tlielr  residence  In  Kittitas  county.  Wash., 
and  the  administrator  with  the  will  annexed 
made  a  fun  report  of  his  actions  touching  the 
estate  and  was  discharged  and  all  of  the 
property  belonging  to  the  estate  was  turned 
over  to  the  executors  named  in  the  will;  that 
on  November  30, 1914,  the  Executors  paid  the 
Inheritance  tax  doe  from  the  estate  to  the 
state  of  Washington;  and  tbat  there  Is  now 
no  further  occasion  for  probate  proceedings 
In  connection  with  the  estate.  All  of  these 
auctions  tonChlng  the  probate  proceedings 
in  the  superior  court  of  Kittitas  county  are 
snbstantlated  by  a  certified  transcript  of  the 
proceedings  from  the  probate  records  of  that 
county  whl<^  Is  attached  to  and  made  a  part 
of  the  respondent's  return  and  answer.  It  is 
farther  alleged  that  an  action  has  been  com- 
menced in  the  superior  court  of  Kittitas 
county  by  an  Indian  woman  known  as  Mar- 
garet Watson,  with  whom  the  testator  resid- 
ed from  time  to  time  before  his  death,  and 
who  was  provided  for  in  his  will,  seeking  to 
establish  that  she  was  the  wife  of  the  dece- 
dent and  to  have  the  property  belonging  to 
the  estate  adjudged  to  be  community  prop- 
erty of  herself  and  the  decedent;  that  the  ac- 
tion was  commenced  on  December  8,  1914, 
more  than  a  year  after  the  will  was  pro- 
bated and  Is  now  set  for  trial. 

[1]  The  statute  fovemlng  the.pn^te  of 
estatw  (Bern.  &  BaL  Code,  I  1284)  provides: 

"Wills  shall  be  proved  and  letters  testamen- 
tary or  of  administratis  shall  be  granted— 1. 
In  die  county  of  which  deceased  was  a  resident 
wr  bad  Us  place  ot  abode  at  time  of  bis 
deatii.  •  • 
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The  r^tor  oontends  that  this  statate 
mabee  residence  In  the  conn^  Jurisdictional* 
and  Is  mandatory,  and  that  upon  the  show- 
ing made  by  his  petition  and  affidavits  in 
sui^rt  thereof  that  the  decedent  at  the  time 
of  his  death  resided  in  Okanogan  county,  and 
not  In  Kittitas  coun^.  a  permanent  writ  of 
prohibition  should  issue  restraining  the  sn- 
perior  court  of  the  latter  county  from  far- 
ther proceedings  In  the  premises.  For  the 
purpose  of  this  case  it  may  be  conceded  that 
the  soperior  court  <^  the  county  where  the 
decedent  roilded  at  Uie  time  ot  his  death  baa, 
under  the  statute^  oaduslve  Jorlsdlction  to 
administer  the  estate  and  to  tssne  general 
letters  thereon.  This  court  so  held  on  an  ap- 
peal in  the  case  of  Stem  v.  Sill,  39  Wash. 
667,  81  Pac.  1007,  without  referring  to  the 
earlier  decision  In  Hlgglns  v.  Nethery,  30 
Wash.  239,  70  Pqa  489,  in  which  it  was  held 
tbat  the  residance  of  the  decedrat  is  not  a 
Juriadictlonal  fact  under  this  same  statute. 
But  conceding  the  correct  rule  to  be  as  stated 
In  the  later  case  of  Stem  v.  Sill,  it  does  not 
follow  that  prohibition  Is  the  proper  remedy 
In  this  case.  Where  the  right  of  a  court  to 
take  Jurlsdlctloa  of  a  glvoi  case  Is  d^>«ident 
on  a  glveo  tect,  the  determlnaUon  of  that 
fact,  like  any  other  qneetlon  of  fact.  Is  refers 
red  In  the  first  instance  to  the  trial  court  It 
is  a  &ct  whl<^  that  court  most  determine  in 
limine  in  every  case.  That  court  of  necesslly 
has  ordinal  Jurisdiction  to  determine  tbat 
fact.  Its  decision  on  that  qnestlott  ot  fact 
Is  reviewable  In  this  court  oiUy  by  appral  or 
c^Horari.  In  the  absence  of  an  appeal  or  an 
application  for  a  writ  of  review  its  decision 
is  conclusive.  State  ex  rel.  Baldwin  v.  Supe- 
rior Ooort.  11  Wash.  Ul,  89  Pa&  818;  Davi- 
son V.  Davison,  100  Mo.  App.  268,  78  S.  W. 
373;  McDonnell  v.  Farrow,  132  Ala.  227,  31 
South.  475. 

"To  grant  Ittten  on  the  estate  ot  a  deceased 

person  the  probate  court  muat  find  as  a  fact,  and 
thus  judicially  determine,  that  the  deceased  had 
his  domicile  in  the  coun^  or  territorial  district 
over  which  the  jarisdicCioD  of  the  court  extends 
(or,  if  a  nonresident  of  the  state,  tbat  he  left 

Ksperty  there),  for  otherwise  the  court  would 
ve  no  jurisdictioD  to  grant  letters,  or  take 
probate  of  a  wUL  It  was  formerly  held  in 
many  states  that,  notwithstanding  this  finding 
and  adjudication  by  the  court,  proof  might  be 
made  in  a  collateral  proceeding  showing  that 
anch  finding  and  adjudication  was  erroneous, 
and  that  as  a  matter  of  fact  the  decedent  was, 
at  the  time  of  his  death,  domiciled  in  a  different 
county!  and  tbat  in  such  case  the  grant  of  let- 
ters was  void  ab  initio  for  the  want  of  jurisdic- 
tion. But  the  more  reasonable  doctrine  la  gain- 
ing ground,  and  Is  now  held  in  nearly  all  the 
states,  that  letters  so  granted,  while  tb^  are 
voidable  when  properly  aBsailea,  are  valid  until 
revoked  in  a  direct  proceeding."  Woerner, 
American  Law  of  Admiaistration  ^  BO.)  {  20^ 
Pw470. 

[21  This  lastetated  role  is  eqwctaUy  ap- 
plieaUe  In  tbls  state  where  both  Igr  Oonsti- 
tntlon  and  by  statate  the  supvior  court,  a 
court  of  general  Jurisdiction  uid  as  part  of 
that  Jurisdiction,  has  cognlcance  of  all  mat- 
ten  of  probate  with  power  to  exercise  all 
of  die  fnberent  ftuctlona  of  a  court  of  gen- 
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eral  jarlsd!ctl<m  In  dlsposlDg  of  such  mat- 
ters. Const,  art.  4,  }  6 ;  Bern.  &  Bal.  Code, 
{  1278;  State  ex  rel.  Keaaal  v.  Superior 
Court,  76  Wash.  291,  136  Paa  147;  In  re 
WnUamsoii,  75  Wash.  363,  134  Pac.  1066; 
Sloan  V.  West,  63  Wash.  623,  116  Pac.  272 ; 
In  re  SaU,  69  Wash.  539,  110  Pac  32,  626, 
140  Am.  St  Rep.  885;  Beformed  Presby- 
terian Cbardi  t.  McMillan,  81  Wash.  643,  72 
Pac.  002;  FUley  t.  Mnrpb7>  80  Wash.  1, 
70  Pac.  107. 

[3]  The  final  decision  of  the  superior  conrt 
in  matters  of  probate  made  upon  statutory 
notice  Is  conclusive  when  unappealed  from, 
and  cannot  be  collaterally  attacked.  In  re 
Ostlund  V.  Sagstad,  57  Wash.  359,  106  Paa 
1116,  135  Am.  St  Bep.  990;  Alaska  Bank- 
ing &  Safe  Deport  Co.  v.  Noyea,  64  Wash. 
672,  117  Pac  492. 

[4]  In  the  case  before  us  the  order  of  the 
superior  court  of  Kittitas  conn^,  admitting 
the  will  to  iH*obate  and  issuing  letters  there- 
on with  the  will  annexed  as  shown  by  the 
answer  and  return  to  the  alternative  writ, 
which  return  la  not  controverted  by  the  re- 
lator In  that  i>artlcular,  expressly  determin- 
ed the  Jurisdictional  fact  of  tiie  residence  of 
the  decedent  1q  Kittitas  county  upon  a  pe- 
tition allegiiu;  that  fact  as  required  by  the 
statute  <Bem.  &  Bal.  Code.  I  1S80),  and  up- 
on ft  hearing  pursuant  to  notice  given  by  the 
clerk  of  ttiat  court  as  required  by  statute 
(Rem.  &  Bal.  Code,  S  1392).  This  order  was 
entered  on  November  11, 1913.  It  was  a  final 
order,  disposing  of  the  jurlsdictloiial  ques- 
tion of  residence,  and  was  hence  an  appeal- 
able order.  State  ex  rel.  Warren  v.  Ayer, 
Judge,  17  Wash.  127,  49  Fac.  226. 

In  the  following  cases,  orders  cognate  to 
that  here  in  question  have  been  held  final 
and  appealable  under  Rem.  &  Bal.  Code,  S 
1716,  subdiv.  6,  in  that  they  finally  determin- 
ed Bubstantlal  rights:  State  ex  rel.  Keasal 
V.  Superior  Court  supra ;  In  re  Martin's 
Estate,  82  Wash.  226,  144  Pac  42.  In  the 
following  cases  appeals  from  orders  dispos- 
ing finally  of  substantial  rights  in  the  courts 
of  administration  were  entertained  without 
qaestion:  Clancy  v.  McElroy,  30  Wash.  567, 
70  Pac.  1095;  In  re  Belt's  Estate,  29  Wjash. 
536,  70  Pac.  74,  92  Am.  St  Rep.  916. 

Oleaiiy  the  order  of  the  superior  court  of 
Kittitas  county  det^minlng  the  fact  of  resi- 
dence of  the  decedHit  within  that  county 
at  the  time  of  his  death  was  a  final  order, 
determining  a  question  of  fact  within  its 
Jurisdiction  to  determine,  and  reviewable  In 
this  court  on  appeal  or  by  certiorari.  It  fol- 
lows that  prohibition  will  not  lie.  Upon  the 
application  for  sudti  a  writ  we  cannot  try 
that  question  of  &ct  upon  affidavits,  nor  re- 
view the  finding  of  the  trial  court  State  ex 
rel.  Warren  v.  Ayer,  Judge,  supra. 

"l%e  writ  of  prt^fbitioo  will  not  be  Issued 
aa  of  course,  nor  because  it  may  be  the  most 
coovenieDt  remedy.  Nor  will  it  be  allowed  to 
take  the  place  of  an  appeal,  or  perform  the  of- 
fices of  a  writ  of  review."  State  ex  tel.  Lewis 
T.  Uonr,  22  Wash.  640,  6«9,  62  Pac.  143, 144. 


See,  also,  to  the  same  effect:  State  ex  rd. 
Baldwin  v.  Superior  Court  11  Wash.  Ill, 
39  Pac.  818 ;  State  ex  rel,  Vincent  v.  Bctsou, 
Judge,  21  Wash,  671,  68  Pac  1066;  State  ex 
reL  Cann  v.  Moore,  Judge,  23  Wash.  115,  92 
Pac.  441 ;  State  ex '  reL  Foster  v.  Superior 
Court  30  Wash.  156,  70  Paa  230,  73  Pac 
690;  State  ex  rel.  Stetson  &  Post  Mill  Co. 
V.  Superior  Court  32  Wash.  498,  73  Pac 
479;  State  ex  rel.  Twigg  v.  Superior  Court 
34  Wash.  643,  76  Pac  282;  State  ex  nH. 
Goxtpilles  V.  Superior  Court,  41  Wash.  128,  83 
Pac  14 ;  HlgA  on  Extraordinary  Legal  Keme- 
dles,  I  772. 

In  State  ex  rd.  Baldwin  v.  Superior  Court 
supra,  a  case  In  which  the  very  question  here 
Involved  was  presented,  this  court  said: 

"Writs  of  this  kind  are  only  issued  to  inferior 
courts  when  tbey  are  proceeding  without,  or  in 
excess  of,  their  jarisdictioa.  Hence  it  is  tHily 
necessary  for  us  to  determine  aa  to  whether  or 
not  the  superior  court  of  King  county  would 
have  jurisdiction  to  proceed  with  the  administra- 
tion of  the  estate  of  said  Lena  Shay  BaMwin, 
upon  any  state  of  facts  which  such  court  would 
be  warranted  in  finding  from  the  proofs  offered 
or  to  be  offered  in  the  proceeding.  If  the  juri'*- 
diction  depends  upon  a  question  of  fact  tb« 
court  in  which  such  question  is  presented  must 
be  allowed  to  determine  that  fact  like  any  other ; 
and  if  it  commits  error  In  so  doing,  such  error 
can  be  corrected  on  appeal  Hence  it  will  fur- 
nish no  foundation  for  a  writ  of  prohibition. 
♦  ♦  *  If  the  superior  court  has  found,  or  does 
lind,  as  a  fact  that  Lena  Shay  Baldwin  was  at 
the  time  of  her  death  a  resident  of  Seattle,  it 
has  a  right  to  proceed  with  the  administration 
of  her  estate ;  and  the  remedy  for  such  finding, 
if  erroneous,  is  by  appeal.  Unless  appealed 
from,  such  finding  would  become  conclusive  so 
far  as  the  courts  of  this  jurisdiction  are  coocwn- 
ed.  In  each  jurisdiction  the  fact  of  residence  must 
be  decided,  and  such  decision  will  be  conclusive 
upon  the  courts  of  that  jurisdiction,  and  will 
determine  the  status  of  property  situated  tiiere- 
in." 

In  State  ex  rel.  Warren  v.  Ayer,  Judge, 
supra,  another  analogous  case,  this  court 
said: 

"A  sufficient  petition  therefor  having  been 
made,  calling  upon  the  court  to  determine  the 
matter  of  its  jurisdiction,  and  the  court  having 
granted  the  petition,  it  necessarily  followed  that 
the  court  determined  that  it  had  jurisdiction. 
If  said  court  thereafter  saw  fit  to  again  enter 
upon  the  question  of  jurisdiction  in  considering 
the  application  for  the  appointment  of  a  general 
administrator,  as  it  did  do  when  the  qaestion  of 
fact  was  tried,  the  relator's  remedy,  if  he  had 
any,  was  by  an  appeal  therefrom ;  tor  it  is  evi- 
dent that  a  writ  of  prohibitioa  could  not  bring 
that  question  of  fact  up  for  determination  here ; 
It  being  one  to  be  tried  upon  the  evidence." 

The  case  before  us  presents  eroi  stronger 
reasons  for  refusal  of  the  writ  than  those 
found  In  either  of  these  cases.  The  probate 
of  the  estate  was  assumed  by  the  superior 
court  of  KltUtoa  county  upon  an  order  find- 
ing every  jurisdictional  fact  The  adminis- 
tration has  now  proceeded  In  all  respects 
regularly  fer  almost  16  monttis.  Notice  as 
required  by  law,  as  shown  by  the  transcript 
of  the  proceedings  has  hem  glvan  of  every 
step.  There  la  no  allegation  or  claim  that 
any  person  In  any  manner  Interested,  or. 
dalmlng  an  Interest  In  the  estate  has  not 
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bad  actual  knowledge  of  tbe  proceedings 
from  the  beginning.  Those  at  whose  In- 
stance relator  has  been  appointed  as  adminis- 
trator by  the .  superior  court  of  Okanogan 
county  hare  mistaken  their  remedy.  They 
should  have  appeared  and  objected  to  the 
Jurisdiction  of  the  superior  court  of  Kittitas 
county  in  the  first  instance,  making  the  show- 
ing in  that  coort  which,  so  far  as  indicated 
by  anything  before  us,  they  are  now  seeking 
to  make  for  the  first  time  in  this  court.  They 
would  then  hare  been  In  a  position  to  appeal, 
or  if  they  believed  an  appeal  Inadequate,  to 
apply  to  this  court  for  a  writ  of  review. 
Stem  T.  8111,  supra.  Falling  this  course, 
they  might  have  moved.  In  the  ort^nal  pro- 
ceedings In  tbe  superior  court  of  Kittitas 
county,  at  any  time  within  a  year  from  the 
entry  of  the  order  of  probate,  to  set  It  aside, 
and  in  case  of  a  refusal  might  have  appealed 
from  or  applied  for  a  writ  of  review  of  the 
order  of  denial.  State  ex  rel.  Baldwin  v. 
Superior  Court,  supra. 

[B]  Though  in  a  proper  case,  and  where 
tbe  showing  brings  up  the  entire  record  and 
evidence  upon  which  a  trial  court  has  acted, 
■we  will  treat  an  application  for  prohibition 
as  one  for  a  writ  of  review,  we  could  not  do 
so  in  this  case,  even  if  the  evidence  upaa 
which  the  superior  court  of  Kittitas  county 
acted  were  before  us.  The  time  for  takli^ 
an  appeal  from  a  final  order  affecting  a  sub- 
stantial right  In  a  civil  proceeding  Is  90 
days  (Rem.  &  Bal.  Code,  f  1718),  and  If  for 
any  reason  an  appeal  would  be  Inadequate, 
certiorari  will  lie,  but  tbe  application  for  the 
writ  must  be  made  within  the  time  for  tak- 
ing an  appeaL  State  ex  reL  Keasal  v.  Su- 
perior Court,  supra. 

The  temporary  writ  must  be  quashed,  and 
the  peimenent  writ  denied.  It  la  so  ordered. 

MORRIS,  C.  J..  4nd  MAIN,  FULLBBTQN, 
and  CROW,  JJ^  concur. 


STEWART  et  al.  v.  FITZ8IUM0NS  et  al. 

(No.  12278.) 

(Supreme  Court  of  Waahington.    Joae  12, 
1»15.) 

1.  HowcsTun  4=>140— CouMUNrrT  Pbopsk- 
Ti— Selkctiok  bt  Sueviving  Husband. 
The  purpose  of  Rem.  &  BaL  Code,  S  1465, 
providlne  that,  where  the  head  of  a  family  in 
his  llfetune  has  not  complied  with  the  law  as 
to  the  Bcquiaition  of  a  homestead,  the  widow  or 
children  mof  comply  therewith,  and  ahall  there- 
upon be  entitled  to  a  homestead,  to  be  set  aside 
for  the  use  of  the  widow  or  children.  Is  to  give 
a  widow  and  minor  children  the  bwefit  of  a 
homestead  when  none  has  been  claimed  by  the 
head  of  the  family  in  his  lifetime,  and  does  not 
govern  the  right  of  a  Burviving  husband  to  claim 
a  homestead  in  community  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  I>ig.  fi  fiOO;  Dec.  Dig.  «ss>140.] 

2L  HoMksiBAD  •s^lSS— GoHHumTT  Paopmrr 

— Sexxotion  bt  Subviving  HuSBANn. 

Rem.  &  BaL  Code,  S  558,  providing  that  to 
Belect  a  homestead  the  husband  may  make  a 


declaration  of  homeBtead,  properly  acknowl- 
edged, and  file  tbe  same  for  record,  permits  a 
husband,  after  Ms  wife's  death,  to  select  a 
homestead  from  community  property  for  the- 
benefit  of  bimeelf  and  family,  and  snpersedes 
section  1465,  providing  that,  where  the  head  of 
a  family  has  not  complied  with  tbe  homestead 
law,  the  widow  or  minor  chil^en  may  comply 
therewith,  and  on  such  compliance  acquire  a 
homestead,  so  far  as  it  requires  a  setting  asidie 
of  a  homestead. 

fEd.  Note. — For  other  cases,  see  Homestead, 
CenL  Dig.  fif  246-248;  Dec.  Dig.  «»135.] 

8.  Appeal  anb  Eebob  ^s^lOll— FiKDntaa— 

Conclusiveness. 

A  finding  on  confiicting  evidence  will  not  be- 
disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  3»83-3989;  Dec.  Dig.  ^ 
1011.] 

4.  HouESTEAD  ^=»3— Right  to  Homestead— 
Statutobt  Pbovisions. 

The  right  to  declare  a  homestead  is  not  an 
absolute  right,  in  the  sense  that  a  declaration, 
of  homestead  excludes  proper  judicial  inquiry, 
and  tbe  Legislature  may  define  homesteads  and 
provide  the  method  of  ascertaining  the  right  of 
homestead,  inovlded  all  having  an  adverse  in- 
terest are  given  an  opportunity  to  be  heard 
in  the  courts,  but  it  is  not  necessary  to  provide 
for  the  exercise  of  the  right  to  assert  a  home- 
stead  by  jndlctal  proceeding. 

[Ed.  Note.— For  other  cases,  see  Homesteed, 
CenL  Dig.  Ii  4.  6;  Dec  Dig.  «^3.] 

5.  CORSTrtOTIONAI.  Law  «=3278-rHoUBaiKAD 

«s=>135— "Due  Pbocbsb  of  Law"— Right 
TO  Home8tead-*-8tatdtoet  Pbovisions. 
Laws  1895,  p.  109,  defining  a  homestead 
and  providing  for  the  manner  of  selecdng  the 
same,  construed  to  allow  a  surviving  hudmnd 
to  select  a  homestead  out  of  community  proper- 
ty, without  any  judicial  proceeding,  does  not 
deprive  the  heirs  of  the  deceased  wife  of  prop- 
erty without  due  process  of  law,  where  they 
have  an  opportunity  to  be  heard  on  the  questioo 
of  the  right  of  homestead;  for  "due  process  of 
law"  means  an  opportunity  to  be  heard  on  an 
issue  of  fact  or  law,  and  a  judicial  hearing  sub- 
sequent to  an  ezerdae  of  snaimary  process  is 
snmclent 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |8  763,  765,  767-770,  772- 
777,  77^806.  808-810,  816^4,  907-924,  »42: 
Dec;  Dig.  «sa»278;  Homestead^  Oent  Dig.  U 
240-248;  Deo.  Dig.  «s>185^ 

For  ^er  definitfoas,  see  Words  and  Phrases,. 
First  and  Second  Series,  Due  Process  of  Law.] 

6.  Homestead  «=s>140-'Seleotzoh  or  Hoio- 
STEAD  Out  of  CoMMuniTT  Pbopebtt— Stat- 

UTOB— VaLIDITT. 

Bern.  &  BaL  Code,  |  1308,  vesting  title  In 
h^TS  inunediately  on  the  death  of  tbe  ancestor, 

enacted  in  1895,  a  few  days  after  Laws  1895,  p. 
l09,  defining  a  homestead  and  authoriziog  a 
husband  to  malce  a  declaration  of  homestead  and 
file  the  same  for  record,  must  be  construed  In 
pari  matnrla,  and,  so  construed,  the  surviving 
husband  may  assert  a  homestead  out  of  com- 
munity property  as  against  tbe  heirs  of  the  de- 
ceased wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  81  259,  260;  Dec  Dig.  «s»140.] 

7.  Statutbb  «s»11B— Tm*-S0moMHor. 

Tbe  title  of  Laws  1895,  pw  109,  entitled 
"An  act  defining  a  homestead,  and  providing 
for  tbe  manner  of  the  selection  of  the  same,"  is 
sufficiently  broad  to  sustain  a  provision  in  the 
body  of  the  act  that,  to  select  a  h<»nestead,  the 
husband,  or,  in  ease  he  luu  net  made  the  selec- 
tion, the  wife,  must  execute  a  declaration  of 
homestetid  and  file  the  same  for  record;  for  the 
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wordB  "an  act  defining  a  homestead"  are  mi- 
ficienUy  comprehenslTe  to  define  th9  title  nnder 
which  a  homestead  U  to  be  held. 

[Ed.  Note.— For  other  cases,  see  Sututes, 
Gent.  Dis.  H  1W>.  ISl;  Dee.  Dig.  «»116.} 

Deportment  1.  Appeal  fHnn  Snperlor 
Conit,  Oarfleld  Oounty;  Oheater  F.  MUler, 
Jadge. 

Action  hj  Hallie  Stewart  and  oUiers 
against  Omer  FitzsimmonB  and  others.  Frtnn 
a  judgment  for  deCsndonts,  plalntUCs  asweaL 
Affirmed. 

France  4  Helsell.  of  Seattle,  for  appel- 
lants. G.  W.  Jewett  and  KoylEendaU  ft  Mo- 
Oabe^  all  of  Pomw>7i  tar  reovondents. 

CHADWIOK,  3.  This  action  was  brought 
by  the  appellants  to  secure  the  partition  of 
certain  property  alleged  to  be  the  community 
property  of  Peter  A.  Peterson  and  Jane  H. 
Peterson,  his  wife.  Peter  A.  Peterson  filed 
on  a  government  homestead  in  July,  1881. 
He  married  Jane  H.  Smelcer  In  September, 
1881.  The  family  settled  on  the  land  in 
October,  1881,  a  cabin  having  been  erected 
and  some  fencing  built  previous  to  that  time- 
Jane  H.  Peterson  died  in  June,  1903.  Her 
estate  was  administered  by  her  surviving 
husband.  Peter  A.  Peterson  died  in  August, 
1010.  N.  O.  Baldwin  is  the  executor  of  his 
last  will  and  testament 

It  Is  the  contention  of  appellants;  First, 
that  the  land  Is  community  property;  sec- 
ond, that,  if  It  is  not,  Peter  A.  Peterson  and 
those  dnlmlng  under  him  are  estc^ped  be- 
cause of  the  fact  that  Peter  A.  Peterson, 
whL-n  acting  as  administrator  of  the  estate 
of  his  deceased  wife,  listed  the  land  as  com- 
mmilty  property  and  administered  upon  it  as 
sndL  The  oontenttons  of  appellants  are 
met  by  reqwndents  by  the  claim  that  the 
pr(ff>erty  was  the  separate  property  of  Pfeter 
A.  Peterson;  that  there  is  no  estoppel;  and, 
furthermore,  that  the  land  vas  claimed  as  a 
homestead  by  Peter  A.  Peterson  after  the 
deatb  of  Us  wife  and  became  hla  separate 
property  in  virtue  of  the  statutory  declara- 
tion of  homestead.  No  declaration  of  home- 
stead had  been  made  in  the  lifetime  of  Uvb. 
Peterson.  The  property  claimed  in  the  dec- 
laration of  homestead  consisted  of  160  acres 
entered  as  a  government  homestead  and  40 
Acrea  which  the  Petersons  had  acquired  as  a 
pre-emption  teom  the  government.  Xhe.trial 
Judge  found  the  160  acres  to  he  tlw  separate 
property  of  Peter  A.  Peterson,  that  the  40 
a^s,  being  a  part  of  their  pre-emption,  was 
community  property  and  subject  to  the  claim 
of  homeatead.  He  accordingly  denied  the 
prayer  of  appellants'  complaint  and  rendered 
a  decree  quieting  tltie  In  the  respcmdents, 
who  are  devisees  of  Pet»r  A.  Peterson,  sub- 
ject to  the  adminlstraUon  proceedings  now 
pending. 

The  Judges  are  not  in  entire  harmcmy  with 

reference,  to  the  -holding  of  the  trial  Judge 


that  the  160  acres  govwnment  homestead  was 
the  separata  proptf^  of  Peter  A.  Petersoa. 
We  will  not,  therefore,  review  the  facts  which 
lead  up  to  this  holdini^  but  contMit  ourselves 
with  dlaensglng  the  dalm  of  a  statutory 
homestead,  which,  in  the  oplnitm  of  all  the 
Judges  partlcii^tlng  in  this  case,  Is  decisive. 

We  shall  treat  the  proi>erty  as  community 
prdperty,  as  contended  by  appellants. 

Jane  H.  Peterson  died  in  Jon^  1906.  Ap- 
pellants take  the  position  that;  no  claim  ai 
homestead  having  been  filed  In  the  lifetime 
of  Mis.  Peterson,  the  pnqperty  beaime  sub- 
ject to  the  orders  of  the  ooort  having  Juris- 
diction of  tike  estates  of  decedsito,  and  that 
a  homestead  oould  not  be  set  off  except  by 
order  of  the  court  aft^  notice  and  hearing. 
Bem.  ft  BaL  Code,  1  1465,  Is  relied  on: 

"If  the  head  of  the  family  in  his  lifethne  had 
not  complied  with  the  provisions  of  tb^  law 
relative  to  the  acqulsltioii  of  a  homestead,  the 
widow,  or  the  child,  or  children,  may  comply 
with  such  provisions,  and  shall  be  entitled  on 
such  compliance  to  a  homestead  as  now  provided 
by  law  for  the  heed  of  a  family,  and  the  same 
shall  be  set  aside  for  the  use  of*tbe  widow, 
child  or  children." 

It  Is  further  contended  that,  unless  the 
claim  of  homestead  is  supported  by  such  an 
order  after  due  proceedings  and  notice,  it 
wctald  result  in  depriving  the  heirs  of  proper- 
ty without  due  process  of  law,  under  Rem. 
&  Bal.  Code,  S  1366,  which  vests  title  In  the 
heir  Immediately  upon  the  death  of  the  an- 
cestor. The  statute  is  as  follows: 

"When  a  person  dies  seised  of  lands,  tene- 
ments or  hereditaments,  or  any  right  thereto  or 
entitled  to  any  interest  therein  in  fee  or  for  the 
life  of  another,  bis  title  shall  vest  immediately 
in  his  heirs  or  devisees,  subject  to  his  debts, 
family  allowance,  expenses  of  administration 
and  any  other  charcea,  for  which  such  real  es- 
tate ia  liable  under  existing  laws.  No  admin- 
istration of  the  estate  of  such  decedent,  and  no 
decree  of  distribution  or  other  finding  or  order 
of  any  court  shall  be  necessary  in  any  case  to 
vest  snch  title  in  the  heirs  or  devisees,  but  the 
same  shall  rest  In  the  betrs  or  devisees  instantly 
u^on  ^tlw  death  of  such  decedent."   U.  1885,  p. 

[1]  Section  14fK!  was  a  part  of  the  old  pro- 
bate pracUoe  act  passed  in  1864.  The  pur- 
pose was  to  give  a  widow  asA  minor  children 
the  benefit  (tf  a  homestead  when  none  had 
been  claln^  by  "the  head  of  a  family  In  his 
litetlme."  That  statute  may  well  be  called 
a  widow's  homestead.  It  required  a  eom- 
jdiance  with  the  homestead  law  and  a  "set- 
ting aside"  by  the  court  for  "the  use  ot  the 
widow,  child  or  diildren."  It  is  not  in  har- 
mony with  the  Bpirlt  of  the  community  prop- 
erty lavrs.  It  implies  a  title  tn  the  "head  ot 
the  family"  at  the  time  of  Us  death,  and  a  ti- 
tle in  the  widow  and  child  or  ehildrm  after 
It  Is  set  aside;  whereas,  a  homestead  Is  most 
often  taken  out  of  community  prc^erty  in 
which  the  widow  has  the  same  interest  as  the 
liead  of  a  family  and  to  which  she  has  a  right 
abecdvto  as  against  her  child  or  diildren. 
The  nnfltneas  of  this  statute  and  the  sltna- 
tlons  possible  under  it,  no  doubt,  led  the  Leg- 
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iBlatare  to  meet  the  detauid  tot  a  mxae  cer- 
tain and  equitable  law. 

[21  In  1885  the  Leglalattire  passed  a  new 
and  complete  act  making  the  act  of  declaring 
a  homestead  a  matter  entirely  independent  of 
any  proceeding  in  court,  either  before  or  aft- 
er declaration. 

"Id  order  to  select  a  bomestead  tbe  htuband 
or  other  bead  of  a  famllr,  or  in  caie  tbe  boBbaod 
has  not  made  such  selection,  the  wife  must  ex- 
ecute and  acknowledge.  In  the  same  manner  as 
a  grant  of  real  property  is  acknowledged,  a  dec- 
laration of  bomestead,  and  die  the  same  for  rec- 
ord." Bam.  &  BaL  Code,  i  S58  (Laws  1886,  p. 
113,  f  80). 

It  waa  Hie  purpose  of  the  act  of  188S  to  fix 
title  in  the  commnnity,  and,  on  the  death  of 
either  spotuej  in  the  aurrlTor.  Tills  statute 
waa  construed  In  Be  ITea's  Estate,  30  Wash. 
01,  70  Fac  270.  After  adverting  to  the  spirit 
and  histwy  of  tbe  law,  the  court,  speaking 
through  Judge  Hadley,  said: 

"We  think  it  is  the  maoUest  spirit  and  inten- 
tion of  the  law  that  a  husband  may,  after  hia 
wife's  death,  select  a  homestead  from  the  com- 
munity property  for  the  benefit  of  himself  and 
fami^." 

In  Stewln  r.  Thrift,  SO  Wash.  SB,  70  Pac 
116,  we  held  that  all  that  part  of  Bern.  &  BaL 
Code,  i  1468.  wtildi  rested  any  tUle  in  a  child 
m  children,  waa  snperBeded  by  tiie  act  of 
1883;  that  tbe  tenure  depended  upon  the 
character  of  the  property  from  which  tlie 
homestead  was  selected. 

"If  it  is  selected  from  community  property  la 
the  lifetime  of  both  spouaes,  it  vests  in  the  sur- 
vivor in  fee,  and  becomeB  his  or  her  separate 
property;  if  it  i«  selected  from  separate  prop- 
erty, it  goes,  on  the  death  of  the  person  from 
whose  property  it  was  selected,  to  tbe  heirs  or 
devisees  of  such  person,  subject  to  tbe  power  of 
tbe  court  to  asugn  it  for  a  Umited  period  to  the 
family  of  tbe  decedent" 

If  ttiat  part  of  the  old  law  was  superseded, 
and  a  sarvivor  can  claim  a  homestead  under 
tbe  act  of  1895  after  the  death  of  hia  lE^use, 
and  title  depends  upon  tbe  character  of  the 
property  and  the  act  of  1896  alone,  it  follows 
that  all  parts  of  section  1465  which  require  a 
**setting  aside"  are  superseded,  and  appel- 
lants'  rights,  if  any,  depend  solely  upon  an 
answer  to  the  questions:  (a)  Whether  the 
property  was  the  separate  property  of  Peter 
A.  Peterson ;  (b)  what  was  the  value  of  tbe 
property  at  tbe  time  of  the  declaration ;  and 
(c)  does  a  declaration  of  bomestead  by  the 
florvlTor  of  a  homestead  work  a  deprivation 
of  property  without  due  process  of  law? 

Inasmuch  as  appellants  assert  and  we  have 
assumed  that  the  property  was  community 
property,  we  shall  pass  the  first  proposition 
without  discussion. 

[3]  The  testimony  as  to  value  was  convict- 
ing. There  la  evidence  to  sustain  the  finding 
of  the  trial  judge  that  it  did  not  exceed  the 
•urn  of  $2,000  at  tbe  time  the  declaration  was 
made.  Hie  land  Is  not  what  la  known  as 
first-lass  or  quality  land  in  the  county  where 
it  Is  situated.  Out  of  the  200  acres,  less 
than  70  acres  is  classed  as  farm  land;  the 
balance  being  pasture  land.  It  is  true  that 
presoit  valaes  are  shown  to  be  largely  la 


excess  of  the  value  found  by  the  trial  judge ; 
but  there  Is  testimony  to  show  that  there 
had  been  a  strong  depression  In  prices  of 
land,  followed  by  a  sharp  raise  in  values  be- 
tween the  years  1903  and  1909.  We  are  not 
prepared  to  say  that  tbe  finding  of  the  court 
In'  this  respect  is  not  sustained  by  a  pre- 
ponderance of  the  evidence. 

Nor  do  we  think  that  appellants  have  been 
deprived  of  property  without  due  process  of 
law. 

[4.  Si  The  right  to  declare  a  homestead  is 
not  an  absolute  right  in  the  sense  that  a 
declaration  shuts  off  proper  judicial  Inquiry. 

In  Fairfax  v.  Walters,  66  Wash.  583,  120 
Pac.  81,  we  held  the  question  of  value  to  be 
ox>eii  to  inquiry  whatever  the  antecedent  pro- 
ceedings may  have  been.  In  its  broad  sense, 
"due  process"  means  an  opportunity  to  be 
heard  in  a  court  of  competent  Jurisdiction 
upon  any  question  affecting  the  personal  or 
property  rights  of  a  citizen ;  a  trial,  accord- 
ing to  the  "course,  mode  and  usages  of  the 
common  law."  Hoke  v.  Henderson,  15  N.  C. 
1,  25  Am.  Dec.  677.  Stated  In  the  alternative, 
a  denial  of  due  process  means  a  denial  of  a 
right  to  be  beard  upon  an  Issue  of  fact  or 
law.  If  an  opportunity  to  be  heard  remains, 
there  is  no  lack  of  due  process. 

The  state,  In  the  exercise  of  its  sovereign 
power,  may  define  homesteads  and  provide 
the  method  of  asserting  the  right  of  home^ 
stead.  It  is  immaterial  upon  whl(^  particu- 
lar ground  tbe  exercise  of  power  is  made  to 
rest  It  has  the  right,  or,  as  it  is  generally 
referred  to,  the  duty,  to  allow  a  citizen  tbe 
privilege  of  claiming  a  homestead  against 
which  the  claims  of  creditors  will  not  run. 
Having  that  power,  it  Is  necessarily  within 
the  power  of  tbe  state  to  fix  tbe  character  of 
the  title  under  which  tbe  property  shall  be 
held.  It  Is  not  necessary  that  tbe  state 
should  provide  for  tbe  exercise  of  this  right 
by  way  of  Judicial  proceeding.  It  la  enough 
that  all  who  have  an  adverse  Interest  shall 
have  an  opportunity  to  be  heard.  "OM)or- 
tunlty,"  in  this  connection,  means  that  tbe 
doors  of  the  courts  are  open.  If  they  are, 
there  can  be,  no  complaint  because  the  Legis- 
lature has  seen  fit  to  define  a  procedure 
which  is  not  dependSDt  npon  a  court  proceed* 
log. 

Tlie  Hght  of  Peter  A.  Peterson  to  claim  a 
homestead  being  referable  to  the  sorer^gn 
power  of  tbe  state,  tbe  case  falls  within  the 
principle  announced  by  this  court  in  holding 
that  tbe  state  or  any  of  its  Instmmentalltfes 
having  power  to  exercise  the  right  of  emi- 
nent domain  would  not  be  ousted  as  for  tres- 
pass after  taking  property  and  before  ascer- 
taining the  damages  to  be  paid;  this  upon 
the  theory  that  a  right  to  take  is  a  sovereign 
right,  and  that  the  remedy  In  damages  was 
open  to  tbe  aggrieved  party  under  the  forms, 
modes,  and  usages  of  the  common  law.  Kin- 
cald  T.  Seattle,  74  Wash.  617.  134  Paa  904. 
135  Pac  820;  Casasaa  t.  Seattle,  76  Wash. 
867,  134  Paa  108a 
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In  OEtMdw  T.  OaOOwB,  147  Paa  U46,  It  was 
contended  that  tiiere  had  been  a  denial  of 
dne  process.  We  said: 

"The  fact  that  appellant  Is  In  court  seeking 
the  validity  of  hi«  lien  against  that  of  reapon- 
dents  is  a  suffiqieut  answer  to  his  contention 
that  he  has  been  deprived  of  bis  property  with- 
out doe  procees  of  law." 

In  Weber  v.  Doust,  81  Wash.  668,  143  Pac. 
148,  we  quoted  from  McGehee  on  Due  Pro- 
cess of  Law,  p.  52,  holding  that  a  judicial 
proceeding  In  a  formal  court  is  not  essential 
to  due  process;  that  a  hearing  subsequent  to 
the  exercise  of  summary  process  is  sufficient 

E>}  It  Is  further  contended  tbat  the  title 
was  vested  in  appellants  as  heirs  upon  the 
death  of  the  ancestor  In  virtue  of  section 
1366  of  tbe  Code.  This  section  of  the  Code 
was  passed  at  the  1895  session  of  the  Legis- 
lature (Sess.  Laws,  p.  197),  a  few  days  after 
the  homestead  law  (Seas.  Laws,  p.  109)  was 
passed.  The  two  acts  may  be  sustained  with- 
out violating  the  provisions  of  either.  When 
construed  in  pari  materia.  It  seems  clear 
that  the  Legislature  intended  to  vest  title 
In  tbe  heirs  subject  to  existing  laws  and  the 
right  of  the  surviving  spouse  to  assert  a 
homestead  ont  of  the  property.  Laws  fixing 
the  descent  of  property  are  usually  general 
In  their  terms.  Property  descends  subject  to 
existing  laws  and  the  right  of  the  state  to 
charge  it  with  the  debts  of  the  deceased  per- 
son and  with  the  support  of  his  family  or  a 
part  of  his  family.  The  fact  that  the  state 
has  seen  fit  to  fix  the  tittle  in  a  general  way 
at  the  time  of  the  death  of  an  ancestor,  In- 
stead of  by  decree  of  distribution,  creates  no 
greater  right  or  interest  in  tbe  h^r  than  he 
bad  before  the  act  was  passed.  He  takes  the 
property  tinder  the  statute  relied  on  cum 
onere.  All  legal  diargea  and  incnmbracces, 
whether  resdng  In  contract  or  In  statute,  are 
paramount  to  his  <daim  of  title.  Tbe  Legis- 
lature must  have  had  tbe  claim  of  homestead 
in  mind  when  passing  the  act;  for  title  Is 
made  subject  to  "debts,  family  allowance,  «c- 
pensea  of  adminlBtratton,  and  any  other 
charge  for  which  sncb  real  estate  Is  liable 
under  existing  laws." 

[7]  Ciounsel  finally  contend  that  section  S61 
of  the  Code,  being  section  38  of  the  act  of 
1890,  iB  unconstitutional,  In  that  tbe  title 
of  the  act  is  not  sufficiently  comprehensive  to 
sustain  IL  After  quoting  tbe  title,  "An  act 
defining  a  btnuestead,  and  providing  for  tbe 
manner  of  the  seleeCUui  of  tbe  same,"  they 
say: 

"Section  561  does  sometbinK  quite  different 
than  provide  for  the  manner  of  the  selection  of 
a  bomeatead.  It  determines  the  method  of  de- 
scent of  commnnity  real  property— a  subject  not 
at  all  germane  to  the  deSoiQe  of  a  homestead 
and  the  selectim  of  the  same.'' 

We  nevertheless  are  constrained  to  belleTe 
that  the  queBtloned  section  refers  to  matters 
tbat  are  gernuuie  to  tbe  titlft  Tlie  words 
" providing  for  the  manner  of  the  selection 
of  the  samo^  might  be  omitted  so  far  as  the 
qnestlcm  raised  by  oonnsel  is  concerned.  Tbe 


words  "an  act  defining  a  homiestead*'  are 
sufficiently  comprehensive  to  sustain  the  sets 
tlon  of  tbe  act  defining  the  title  under  which 
a  homestead  Is  to  be  held.  The  Legislature 
tould  not  well  define  a  homestead  wltfaont 
providing  for  the  manner  of  its  selection  and 
the  tenure  under  which  it  Is  held.  The  ob- 
ject of  all  homestead  laws  Is  to  make  provi- 
sion for  the  head  of  a  family,  and  an  act  fix- 
ing and  defining  the  character  of  the  title 
does  no  vlolenoe  to  any  of  tbe  statutes  of 
descent 

Finding  no  error,  the  Judgment  of  ttie  low- 
er court  Is  affirmed. 

MORRIS,  C.  J.,  and  PAREEB,  MOUNT, 
and  HOLCOMB,  7J.,  concur. 


STEWART  et  al.  v.  BALDWIN  et  aL 
(No.  12277.) 

(Supreme  Court  of  Washington.   June  12, 
191B.) 

1.  E>XECUT0B8   AND   ADUINXSTHATOBS  4=3365 

— Salb— VAunrrv.  _^ 

A  basband,  acting  as  administrator  of  bis 
wife's  estate,  cannot  buy,  either  directly  or  In- 
directly, at  hia  ovm  sale,  in  the  abeence  of  a 
statute  authoricing  him  so  to  do,  or  unless  some 
controlling  equity  intervenes  to  bar  the  beirs. 

[Ed.  Note. — For  other  cases,  see  Elxecutora  and 
Administrator^  Cent  Dig.  K  1M&-1D08;  Dec. 
Dig.  *=»365.] 

2.  EXECTTTOBS  AND  AnUIITISTBATOBS  4=S>1— 
OBUGATION  or  ADltnrXSTBATOBS— E^ducia- 
BT  Relation.! 

An  administrator  stands  In  a  fiduciary  rela- 
tion to  those  beneficially  Interested  in  tbe  es^ 
tate,  and  must  do  that  which  will  best  serve 
their  interests,  and  his  own  good  faith  Is  not 
enough. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  8  IH  :  I^«c-  D's- 
«=»!.] 

3.  EXECUTOBa  AND  Aduinistbatoks  <8=»343— 
Management  of  Kstates  —  Saias  —  Mobt- 

GAOES. 

Under  Rem.  &  Bal.  Code.  H  1503,  1006, 
providing  for  tbe  examination  of  witnesses  on 
application  by  executors  and  administrators  for 
the  sale  or  mortgage  of  real  estate,  and  author- 
izing the  court  to  order  a  sale  or  mortgage  after 
hearing  on  petition  and  examlnaaon,  a  surviv- 
ing husband,  acting  as  administrator  of  hia  de- 
ceased wife,  may  petition  the  court  for  a  sale  of 
community  property  to  pay  debts ;  but  when  a 
sale  cannot  be  made  except  to  himself,  or 
through  intervention  of  a  third  person  acting 
under  his  direction,  and  in  part  at  least  on  eted* 
it  and  the  credit  of  bis  own  land,  and  the  net  re- 
sult of  the  proceeding  is  only  to  change  the  form 
of  the  mortgage  debt  formmg  tbe  basis  of  his 
petition  to  sell,  he  must  report  the  fact  to  the 
court  and  take  an  order  allowing  him  to  temort* 
gage  tiie  property. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1439-1441; 
Dec.  Dig.  «»=>343.] 

4.  EXECTTTOBS  AND  ADinNieTBATOBS  «=3365— 

Sales  of  Real  Estate — VALiDrrr— "Oon- 

STBUCnVE  F^AVD." 

A  surviving  bu^and,  acting  as  administra- 
tor of  his  wife^  estate,  petitioned  for  a  sale  ot 
community  land  to  pay  dt'bta  of  the  estate  evi- 
denced by  a  mortgage  on  tbe  land.  A  sale  was 
ordered  and  made  to  a  son  who  bad  no  fund^ 
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and  wlio  recelTed  no  consideratton  for  a  recon- 
veyance  to  the  husband.  The  transaction  mere- 
ly resulted  in  a  change  of  the  form  of  the  mort- 
gage debt.  Held,  that  the  sale  vas  in  effect  a 
sale  to  the  haeband  individoally,  and  was  con- 
stmctively  fraudulent  aa  to  the  heirs  of  the  de- 
ceased wife;  "constructive  fraud"  being  an  act 
which  the  law  declares  to  be  fraudulent  without 
inquiring  into  motive^ 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §S  1498-16(3; 
Dec.  Dig.  i&zsSeS. 

For  other  definitions,  see  Words  and  Phrases, 
I^rst  and  Second  Series,  Oonfltructive  9>aad.] 

Htdcomb,  J.,  dissenting. 

DevarbDoit  1.  Anpeal  from  Sap«rior 
Oonrt,  Oarfleld  Countr;  (tester  F.  Miller, 
Judge. 

Action  Bailie  Stewart  and  othen 
against  N.  O.  Baldwin,  aa  necutor  of  Peter 
A.  Peterson,  deceased,  and  otbers.  S'nm  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Reversed  and  remanded,  with  Instructions. 

France  &  Helsell,  of  Seattle,  for  appellants. 
O.  W.  Jewett  and  KuykendaU  &  McCabe,  all 
of  Pomeroy,  for  respondents. 

CHADWICK,  J.  Tills  case  comes  to  ua 
along  with  No.  12278.  149  Pac.  659.  Jane  A. 
Peterson  the  wife  of  Peter  A.  Peterson,  died 
In  the  year  1906,  leaving  as  a  part  of  her 
estate  120  acres  of  land  which  was  part  of 
a  pre-emption  entered  by  her  husband,  Peter 
A.  Peterson.  The  120  acres  was  community 
property.  The  estate  was  Indebted  to  va- 
rious persons  and  firms.  In  November,  1903, 
Peter  A.  Peterson,  the  administrator  of  his 
wife's  estate,  filed  a  petition  praying  for  the 
sale  of  the  land  in  order  to  pay  the  debts  of 
the  estate  and  the  expenses  of  administra- 
tion. At  that  time  the  bulk  of  the  debte  bad 
been  paid  by  the  administrator,  either  out 
of  the  property  of  the  estate  or  on  account 
of  advances  which  It  Is  now  claimed  he  made 
out  of  his  own  funds.  The  bulk  of  the  re- 
maining tndebtedness  was  represented  by  a 
mortgage  upon  the  320  acres  to  which  we 
have  referred  in  case  number  12278,  for  the 
sum  of  ?1,750,  in  favor  of  one  D.  P.  Thomp- 
Bon.  Hie  mortgage  had  been  executed  by 
Peter  A  Peterson  and  Jane  A  Peterson. 
Peterson  was  advised  by  his  attorney  that 
It  would  be  necessary  for  him  to  find  a  pur- 
chaser for  the  land.  After  a  short  time,  he 
told  the  attorney  that  bis  son  Albert  would 
buy  the  property.  When  told  that  he  (Al- 
bert) did  not  have  sufficient  funds  to  buy  for 
cash,  the  attorney  advised  Peterson  to  go  to 
a  Mr.  Campbell  and  see  If  an  arrangemeat 
could  not  be  made  to  get  the  money.  An  ar- 
rangement satisfactory  to  the  parties  was 
made,  the  sale  was  had,  and  Albert  Peterson 
was  returned  as  the  purchaser.  Mr.  Camp- 
bell was  the  local  agent  of  D.  P.  Thompson 
and  also  the  local  agent  of  A.  W,  Ocobock. 
When  the  sale  had  been  made  and  confirmed, 
a  release  of  the  D.  P.  Thompson  mortgage, 
which  then  with  Interest  amounted  to  $1,906, 


was  made.  Petor  A.  Peterstni  filed  a  dedan^ 
tlon  of  homestead  upon  the  200-acre  traetl 
and  at  the  same  time  executed  a  deed  to  Al- 
bert Peterson  for  the  120  acres.  A  new 
mortgage  was  then  dxawn  In  ftiTor  of  Oco- 
bodk  to  secure  a  note  signed  by  Albert  Peter- 
son and  Peter  A.  Peterson.  A  mortgage  was 
taken  up<m  the  whole  320  acres,  the  200  acres 
which  Peter  A.  Peterson  had  claimed  as  a 
homestead  and  the  120  acres  said  to  have 
been  purchased  by  Albert  i^eterson.  Albert 
Peterson  testified  that  he  had  no  money,  and 
that  be  bought  the  land  because  his  father 
requested  blm  to  do  sa  The  120  acres  and 
the  200  acres,  being  the  original  farm  of  820 
acres,  was  farmed  and  used  as  one  tract  of 
land  by  the  family,  consisting  of  Peter  A. 
Peterson  and  Albert  Peteraon  and  three  mi- 
nor children.  Albert  Peterstm  testifies  tliat 
be  received  no  part  of  the  rents.  Issues,  and 
profits  of  Oie  place.  In  September,  1905,  he 
reconveyed  the  prt^wty  to  his  father,  no  con- 
sideration p^lng  between  them  exc^  the 
assumption  of  the  mortgage  debt. 

Plalntlffa  cimtaid  that  the  sale  of  the  land 
to  Albert  Peterson  operated  as  a  oonstmctive 
fraud  up<m  their  right  to  share  In  the  estate 
of  Jane  A.  Person;  that  in  truth  and  In 
fact  Peter  A.  Peterson  became  through  the 
Instrumentality  of  his  son  Albert  a  purchas- 
er at  his  own  sole,  and  thereafter  held  the 
property  In  trust  for  the  heirs. 

Upon  this  state  of  facts,  the  court  below 
held  that : 

The  admioiatration  sale  to  Albert  Peterson 
was  "legally  made  and  fairly  conducted,  and 
that  the  sum  bidden  and  paid  was  the  full  value 
of  the  property  sold,  and  that  said  sale  was  bona 
fide  and  without  fraud  or  collusion  Iwtween  the 
saM  Albert  Peterson  and  Peter  A.  Peterson. 
That  the  said  sale  of  Albert  Peterscm  to  Peter 
A.  Peterson  was  a  bona  fide  sale,  for  value,  and 
was  without  fraud  or  collusion  between  the  said 
parties,  or  at  alt" 

It  Is  true  that  ttie  land  was  struA  off  at 
the  administrator's  sale  for  a  sum  api«oxl- 
matlng  Its  Talne— It  had  been  M>{waiaed  at 
$2,000,  and  we  have  no  doubt  that  Peter  A 
Peterson  was  acting  In  good  faith  and  with 
no  desire  ottier  than  to  lodge  the  title  in  him- 
self freed  of  the  aubarrassmait  of  having 
his  propert7  subjected  to  further  administra- 
tion. It  la  pwhaps  onfortonate  dut  our 
community  property  laws  do  not  preserve  at 
least  a  life  estate  In  the  snrvivor,  instead  of 
forcing  the  dissolution  of  a  relation  to  prop- 
erty which  baa  too  often  resulted  in  financial 
sacrlflc&  We  are  impressed  with  the  obser- 
vatl«HU  of  Hr.  Woemer,  in  his  "The  Ameri- 
can Law  of  Admlnlatcation,"  tfbotaote,  | 
334): 

"Bat  neither  the  array  of  Bhigltsh  authori- 
ties,   «   *   *   nor  the  empl^atic  indorsement  oE 

the  doctrine  by  the  Supreme  Court  of  the  Unit- 
ed States  and  the  authorities  there  cited,  show- 
ing tbe  same  to  be  in  consouance  with  toe  civil 
law  and  codes  of  European  countries,  quite 
vindicate  it  agaiust  all  misgivings  as  to  Its  ap- 
plicflbility  to  executors  and  administrators.  The 
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very  depth  to  which  the  remedy  goes,  aa  em- 

Shasized  b;  Chancellor  Kent,  Buggests  the  doubt 
1  its  practical  wisdom.  In  uprootine  the  evil, 
valuable  safeguards  to  the  substantial  Interests 
of  the  parties  sought  to  be  protected  are  destroy- 
ed with  it  By  removing  the  possibility  of  a 
fraudulent  acquisition  on  the  part  of  the  execu- 
tor or  administrator,  the  power  to  protect  the 
interests  of  beneficial  owDers  by  securing  to 
th«n  the  value  of  tb^  property  i»  likewise 
swept  away.  Frequent  instances  are  within  the 
experience  of  judges  of  probate  and  practition< 
ere  in  probate  courts,  that  the  only  possibility 
of  rescuing  from  the  otherwise  total  sacrifice 
and  wreck  of  tiie  estate  a  remnant  for  the  widow 
and  orphans  is  to  let  the  widow  (if  she  be,  aa 
she  generally  is,  the  administratrix)  buy  in  and 
keep  the  property,  accounting  for  the  price  it 
brought  at  the  public  or  private  sale.  So  em- 
barrassing does  this  deeply  cutting  doctrine  op- 
erate in  Bome  instances  that  where,  upon  the 
death  of  a  husband  and  father,  the  widow  de- 
sires to  keep  the  family  together,  and  preserve 
as  much  of  the  home  and  property  belon^g  to 
them  as  is  consistent  wiu  full  justice  to  the 
creditors  (and  which  often  amounts  to  a  suffi- 
ciency for  the  decent  support  of  the  family),  the 
widow  Is  reduced  to  the  necessity  of  either  re- 
nouncing her  right  to  administer,  or  risking  the 
sacrifice  of  the  property;  btfcause  the  law  will 
not  permit  her  aa  administratrix  to  compete  at 
the  sale  with  strangers  or  creditors." 

[1]  If  the  Bale  was  a  bona  fide  sale  to  Al- 
bert and  tile  repurchoBe  by  Peter  A.  Peterson 
was  made  wltiiont  reference  to  the  fOTmer 
proceedings,  these  obaervatlona,  d  coarse, 
are  not  apt.  But  we  are  of  tbe  oidnlon  that 
the  sale  was  in  legal  effect  a  sale  to  Peter  A. 
Peterson,  and  that  whatever  Inconrailence 
may  result  to  a  sarvlTlng  member  of  a  com- 
munlty,  the  general  rule  that  an  administra- 
tor cannot  buy  either  directly  or  Indirectly  at 
his  own  sale  muat  be  followed.  In  the  ab- 
sence ot  a  statute  authorizing  him  to  pur- 
chase or  unless  some  controlling  equity  In- 
tervenes to  bar  the  cestui  que  trust.  Woer- 
ner,  American  Law  of  Administration,  {S  334, 
487 ;  Etovoue  v.  Fanning,  2  Johns.  Oh.  (N.  Y.) 
252;  Mlchoud  t.  Girod,  4  How.  503,  U  L. 
Bd.  1076;  18  Oyc  326. 

The  courts  did  not  make  the  law  vesting 
title  Id  the  heirs  upon  the  death  of  an  ances- 
tor, nor  did  they  decree  that  a  child  shall 
take  equally  with  and  during  the  lifetime  of 
a  surviving  monber  of  a  community.  Those 
rights  depend  upon  legislative  enactment,  and 
our  statutes  give  to  a  survlTing  child  an 
immediate  Interest  ct  which  the  courts  must 
take  notice. 

[2]  An  administrator  stands  in  a  fiduciary 
relation  to  those  beneficially  interested.  He 
Is  subject  by  the  universal  rule  that  a  trustee 
la  bound  to  do  that  which  will  best  serve  the 
interests  which  for  the  time  are  intrusted  to 
his  care.   His  own  good  faith  is  not  enough. 

A  somewhat  similar  transaction  was  had 
In  the  case  of  Dormitzer  t.  German  Savings 
&  Loan  Society,  23  Wash.  182,  62  Pac.  8^ : 

**It  may  be  conceded  that  there  was  no  inten- 
tion—ana we  think  that  is  a  fact— on  the  part 
of  the  attorneys,  tbe  probate  judge,  TuU,  and 
the  respondent,  to  injure  the  appellants,  and 
that  they  acted  from  the  best  of  motives;  but 
tbe  tact  stands  out,  nevertheless,  that  they  per- 
petrated In  lav  a  baud  upon  the  children.? 


[9]  Now,  what  did  equity  require  of  the  ad- 
ministrator? He  had  a  right  to  petition  the 
court  for  a  sale  of  the  property;  but  when 
it  became  apparent  to  him  that  a  sale  could 
not  be  made  except  to  himself  or  through 
the  Intervention  of  ills  son,  who  acted  entire- 
ly under  his  direction  and  advice  and.  In  part 
at  least,  upon  hla  credit  and  the  credit  of 
his  own  land,  and  that  the  net  1^1  result  of 
the  proceeding  to  sell  was  to  change  the  form 
of  the  mortgage  debt  which  was  the  basis  of 
his  petition  to  sell,  equity  required  of  him 
that  he  report  that  fact  to  the  court  and  take 
an  order  allowing  him  to  remortgage  the 
property,  for  the  statute  under  which  he  was 
proceeding  provided  for  the  mortgage  of  prop- 
erty as  well  as  Its  sale. 

The  law  enjcdns  the  sale  of  land  belonging 
to  estates  of  deceased  p^vons  with  reluc- 
tance, and  while  it  may  be  an  irregularity 
to  sell  where  a  mortgage  should  have  been 
made,  which  is  cured  by  confirmation  (that 
question  Is  not  before  us),  the  statute  (dearly 
implies  that  the  court  shall  have  an  opportu- 
nity to  pass  upon  the  question  whether  the 
property  shall  be  mortgaged  or  sold.  It  pro- 
vides for  notice,  a  hearli^,  and  the  examina- 
tion of  witnesses  (section  1503),  and,  further : 

"  •  •  •  The  court  shall  th«i  proceed  to  de- 
termine which  method  of  raising  such  funds  will 
be  most  beneficial  to  the  estate  and  tiiose  in- 
terested therein,  and  shall  thereupon  make  aa 
order  authorising  tbe  executor  or  administrator 
to  sell  the  whole  or  so  much  and  such  parts  of 
the  real  estate  described  in  the  petition  as  the 
court  shall  adjudge  necessary  or  beneficial,  or 
authorizing  the  executor  or  administrator  to 
mortgage  the  whole  or  so  much  and  such  parts 
of  the  real  estate  described  In  said  petition  as 
the  court  shall  adjudge  necessary  or  beneficial, 
according  as  the  court  shall  determine  one  or 
tbe  other  methods  most  ben^clal  to  tbe  estate 
and  those  interested  therein.'*  Bern.  &  BaL 
Code,  {  1505. 

The  petltlcm  In  this  case  makes  no  refer- 
ence to,  nor  did  the  court  have  an  opportu- 
nity to  pass  upon,  the  advisability  of  remort- 
gaglng  the  land  to  take  up  the  D.  P.  Thomp- 
son note  and  mortgage.  We  are  assuming 
that  It  was  necessary  to  raise  money  to  pay 
oCt  the  D.  P.  Thompson  mortgage  In  March, 
1904.  It  Is  suggested,  rather  than  asserted 
by  counsel  for  respondents,  although  it  is  not 
entirely  clear  that  It  Is  so. 

This  court  Ims  consistently  held  trustees 
and  agents  acting  In  a  fiduciary  capacity  to- 
the  rule  of  strict  accountability. 

In  Coughlln  v.  Holmes,  53  Wash.  692,  102 
Pac.  772,  we  held  that  a  sale  by  a  county 
treasurer  to  himself  or  his  deputy  was- 
against  public  policy  and  void.  In  Boger  t. 
Whitham,  56  Wash.  190,  105  Pac  628,  134 
Am.  St.  Rep.  1105,  21  Ann.  Cas.  272,  we  held 
that  a  dty  attorney  could  not  bid  In  prop- 
erty at  a  sale  conducted  by  him  and  assert, 
equitable  defenses  against  the  owner.  In 
Miller  V.  Winslow,  70  Wash.  401,  126  Pac. 
906,  Ann.  Cas.  1914B,  833,  a  sale  by  a  sheriff 
to  himself  was  held  to  be  Invalid. 

[4]  Tbe  facts  upon  which  we  base  our- 
loidnioa  that  the  sale  was  ofnutettcttTely- 
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frBoduIoit  u  to  th«  beAn  ot  Jane  A.  Pet»- 
■on  are  tbat  the  admdniBtratMr  did  not  in  law 
or  equity  sell  the  property  at  all,  but,  with 
hlB  son  Albert,  gave  blB  own  note  ancl 
mortgage  to  secure  the  payment  ot  the  same 
debt  to  another  mortgagee.  While  It  is  assert- 
ed that  this  amounts  to  an  actual  cash  trans- 
action as  a  matter  of  fact,  it  was  to  the  extent 
«f  91,750  a  mere  matter  of  bookke^tng  by 
the  agent  of  the  mortgageefh— the  old  and  the 
new.  This  result  might  have  been  accom- 
pllahed  without  passing  the  title  through  his 
son  Albert  Albert  was  a  boy  Jnst  passed 
21,  and  it  la  not  shown  tbat  he  had  any  In- 
dependent means,  nor  is  It  shown  to  oar  sat- 
isfaction that  he  thereafter  exerdsed  that 
dominion  which  suggests  ownership.  "It 
was  understood"  that  the  pr(^>erty  was  Al- 
bert's, '*lt  was  treated  and  regarded"  as  Al- 
bert's tbat  Albert  "did  the  bossing,"  are 
terms  altogether  too  general  to  base  a  find- 
ing upon,  especially  wb^  considered  in  the 
light  of  the  fact  that  Albert  some  time  after 
the  sale  back  to  bis  father  had  the  land  rent- 
ed, and  the  further  fact  that  this  showing, 
sucii  as  It  Is,  depends  ui>on  the  testimony  of 
those  to  whom  the  property  of  Peter  A.  Pe- 
terson was  bequeathed  and  derlsed,  to  tbe 
ezdualon  oC  the  cblldrm  of  Jane  A,  Peterson 
by  her  first  husband.  ThB  fees  for  the  re- 
cordation of  the^  mortgage  and  other  Instm- 
ments  entering  into  the  transaction  betwe^ 
father  and  soa  were  chained  to  and  paid  by 
the  estate.  The  land  was  resold  for  no  con- 
sideration other  than  tbe  assumption  of  the 
very  debt'  which  the  old  mortgage  was  given 
to  secure.  It  would  do  violence  to  credibility 
to  say  tbat  it  was  a  new  debt  because  it  had 
been  underwritten  by  Mr,  Ocobock.  OMa 
alone  was  held  to  be  controlling  in  Boynton 
T.  Brastow,  63  Me.  382.   It  Is  there  said: 

"It  is  enough,  however,  for  as  to  know  tbat 
the  proper^  was  redeeded  to  <we  (tf  the  tnutees 
tor  the  same  considamtions  for  which  it  was 
sold,  before  his  daties  as  trustee  were  ended. 
Equity  will  not  permit  a  trustee  thus  to  deal 
with  the  trust  property,  except  for  the  benefit 
of  the  cestui  que  trust.  Sound  policy  requires 
all  tbe  skill  and  efforts  of  a  trustee  to  be  used 
for  tbe  benefit  of  the  cestui  gue  trust." 

Counsel  se^  to  sustain  the  sale  by  urging 
upon  our  att«itl<m  tbe  fact  that  .the  mort- 
gage to  Ooobock  was  for  the  sum  of  $1,700, 
whereaa  tbe  sale  was  returned  at  $2,000,  tbe 
an^raised  valuo  of  tbe  land,  and  that  we 
must  assume  that  Albert  contributed  at  least 
$300,  and,  if  we  do,  this  would  sustain  tbe 
■al&  Albert  testified  tbat  he  paid  no  money. 
This  statem^t  is  not  Impeached  by  tbe  tes- 
timoay  of  any  witness  or  by  any  collateral 
drcnmetance.  If  we  are  to  indulge  in  pre- 
BumptlonB,  it  would  seem  rather  tbat  tbe 
father  met  this  difTerence.  It  la  a  fair  in- 
ference tbat  if  he  conld  find  money  to  pay  ob- 
ligations of  the  estate,  aggregating  about  $1,- 
300,  out  of  bis  own  pocket,  be  could  find 
enough  to  make  up  the  difference  between 
$1,700  and  tbe  ^000  returned  by  him  aa  the 
price  for  which  tbe  land  was  sold. 


Respondents  assume  that  appi^lants  cannot 
recover  imless  we  believe  tbe  testimony  of 
Albert  Peterson,  and  tbat  be  la  unwortby  oC 
bell^,  because: 

(a)  He  has  shown  a  vindictive  character.  In 
tbat  be  testified  that  bis  father  at  one  time 
took  four  horses  and  a  wagw  and  deserted 
the  family — was  gone  a  year.  We  do  not  re- 
gard this  testimony  as  vindictive  or  as  tend- 
ing to  bladcen  tbe  character  of  bis  father. 
The  conclusion  drawn  from  tbe  facts  testl* 
fied  to  is  not  evidence,  and  we  have  endeav- 
ored to  disregard  It  entirely. 

(b)  Because  Mr.  Start,  who  made  out  the 
deed  from  Albert  to  bis  father,  testified  that 
Albert  said  be  was  owing  his  father  and 
made  tbe  deed  in  settlement  of  all  sums  ow- 
ing by  him.  Mr.  Start's  recollection  Is  not 
sufflctently  clear  to  overturn  tbe  presumptiw 
attending  tbe  transaction.  As  we  read  his 
testimony,  he  tried  to  frankly  admit  that  be 
bad  no  memory  of  any  conversation.  He 
said: 

"Q.  You  may  state  if  you  bave  any  memory 
of  tbe  execution  of  that  deed.  A.  I  know  tbat 
I  acknowledRed  tbe  deed,  but  I  cannot  state  def- 
initely whether  I  drew  the  deed.  The  party 
ugniog  the  deed  acknowledged  it  before  me,  and 
I  also  witnessed  the  deed  ;  but,  as  to  drawing  it, 
I  could  not  state  definite^*  I  presume,  though, 
that  I  did.  Q.  Do  you  remember  any  cooversa- 
ti(m  at  that  time  by  and  b^wetn  Albert  Peter- 
son and  bis  father  in  regard  to  the  considera- 
tion for  tbat  deed?  •  •  •  A.  Regarding  the 
couBideration,  yon  eay?  Mr.  Jewett:  Yes. 
A.  No,  I  don^t  kaow  that  I  remember  anything 
further  ttuui  they  gave  m«  the  consideration  of 
the  deed.  Q,  What  did  tbe^  give  you  as  the 
conBlderation?    A.  The  consideration  was  $5,- 

000  stated  in  the  deed.  Q.  Was  there  any  con- 
versation between  them  and  yon  at  that  time? 
•  •  •  Mr.  Jewett:  Q.  In  regard  to— I  don't 
want  to  be  leading— any  indebtedoesa?  A.  To 
the  best  of  my  recoHectfoQ,  there  was  some  con- 
versation between  tbem  to  tbe  effect  that  this 
deed  was  being  given  is  payment  of  some  obla- 
tion between  them,  or  some  difference^  Q.  Was 
It  your  understanding  of  the  conversation  tbat 
settled  up  the  account  between  Albert  Peterson 
and  P.  A.  Peterson  at  that  time?  *  *  *  A. 
That  was  my  recoUbcti(M)  ot  the  conversation. 
Mr.  Jewett:  Q.  Now,  this  mortgue,  •  •  • 
how  much  was  that  mortgage?  A.  ibelleve  the 
mortgage  was  $1,700. 

"Cross-Eixaminatltm.  Q.  Do  yon  recall  this 
conversation  clearly,  or  tbe  omer  one?  You 
say  to  tbe  best  of  your  recollection.  I  want  to 
know  how  dear  your  recollection  ia.  A.  Tbat 
is  as  near  as  my  memory  serves  me.  Ot  course^ 

1  cannot  remember  baoi  to  1906,  that  long  a 
time.  Q-  There  was  nothing  about  this  trans- 
action to  call  your  mind  any  different  than  any 
other  transaction?  A.  No,  I  think  not  Q. 
Too  don't  know  what  was  said,  tbe  words?  A. 
Not  the  exact  words,  no." 

(c)  That  It  would  hare  been  Impossible  for 
Peterson,  unlettered  and  unlearned  as  he 
was,  to  conjure  and  work  out  a  fraud  with- 
out tbe  knowledge  of  bis  attorney,  who  la  ad^ 
mittedly  free  of  any  wrcHigdolng. 

This  contention  might  bave  some  weight 
if  we  found  that  there  was  a  designed  fraud. 
We  do  not  think  tbere  was  actual  fraud  or 

i Intent  to  defraud.  Constructive  fraud  may 
arise  however  free  from  ulterior  design  the 
mind  tmj  b&  "C<»iatractlve  fraud"  la  a  to- 
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gal  Inferenoa  A  cwdiudoa  which  arises, 
not  from  the  teets  admitted  or  proven  alcme, 
but  when  sacb  tacts  are  amsldered  in  con- 
nection with  a  legal  relation,  a  duty  Imposed 
by  law.  We  find  notbins  In  this  case  to  Jus- 
tify the  betUet  of  coonseL  diat  this  case  Is  an 
assault  npon  the  diaracter  ot  Peter  A.  PetM^ 
mm.  He  erldoitly  thoniiht  he  w«s  acting 
within  the  law.  Equity  does  not  measure  le- 
gal lights  by  thouE^ts.  It  takes  account  of 
the  ccmsequcoices  ot  boman  conduct  It  may 
be  admitted  that  Peter  A.  Peterson  was 
gnlltf  of  no  moral  wrong. 

"A  'constructiTe  fraud'  has  been  said  to  be  'an 
act  which  the  law  declares  to  be  fraudulent, 
withcKit  inquiring  into  ita  motive;  not  because 
arbitrar;  rules  ou  this  subject  have  been  laid 
down,  but  because  certain  acts  carry  io  them- 
selves an  Irresistible  evidence  of  fraud.' "  20 
Cyc.  9:  Koger  t.  Whitbara,  supra;  West  t. 
Waddill.  33  Arh.  676;  HdeAod  v.  Cassedy,  IS 
N.  J.  Eq.  228. 

The  logic  of  our  previous  holdings  la  that 
It  ia  not  enough  that  the  act  of  a  fiduciary 
shall  be  free  from  moral  wrong — his  act 
must  be  above  suspicion.  The  rule  in  such 
cases  Is  not,  as  contended  by  counsel,  that  a 
fraud  mnst  be  proved  by  evidence,  strong, 
cogent,  and  convincing,  but,  having  In  mind 
the  duty  imposed  upon  the  trustee,  thai 
"slight  attending  drcumstances  are  enough  to 
prompt  the  discretion  of  the  chancellor." 
Roger  v.  Whitham,  supra. 

In  1909,  Peter  A.  Peterson  sold  bis  200- 
acre  homestead  and  the  120  acres  to  Omar 
Fltzslmmons,  taking  his  notes  for  fl6,000. 
These  notes  were  secured  by  mortgage  on  the 
land.  The  sale  to  Fltzslmmons  is  not  In 
question.  It  follows  that  plaintiffs  are  en- 
titled to  their  prop<^onate  share  of  the 
rents,  issues,  and  profits  of  the  land  from  the 
time  the  administrator  was  discharged,  up 
to  the  time  the  land  was  sold  to  Fltzsim- 
mons,  approilniately  five  years,  and  to  their 
proportionate  interest  In  the  notes  given  by 
Fltzslmmons  in  payment  for  the  ViO  acres. 
Tte  rents.  Issues,  and  profits  for  the  land 
have  not  been  shown  with  sufficient  defiuite- 
ness  to  warrant  a  decree  for  any  certain 
sum.  We  may  assume  that  the  earnings  of 
the  land  cannot  be  definitely  shown,  lliis 
being  so,  plaintiffs  are  entitled  to  their  pro- 
portionate share  of  the  fair  rental  value, 
which  from  the  ctmfiict  ot  the  evidence  we 
find  to  be  $2  per  year  upon  each  acre,  for 
five  years. 

The  decree  ot  the  lower  court  Is  reversed, 
and  the  cause  remanded,  with  instructions  to 
enter  a  decree  In  accordance  with  this  opin- 
ion. 

MORRIS,  a  J.,  and  PARSER  and 
MOUNT,  JJh  concur. 

HOIiCOBfB,  J.  I  dtesent  The  evidence 
shows  that,  although  Peter  A.  Peterson  ac- 
quired the  land  fnxn  his  son  Albert,  that  Al- 
bert had  acquired  the  same  through  a  nec- 


essary, fair,  and  open  admlnlBtratw'B  aale^ 
during  the  adrnhdstratlon  of  tals  mother's 
estate,  about  the  end  of  the  year  1008,  that 
he  thereafter  had  used  and  managed  the  land 
as  hla  own,  uotil  B^itember,  IMS,  when  bis 
father  repurchased  It  from  him  for  an  ade- 
quate consideration.  Thus  It  seems  be  ac- 
quired title  in  himself  exactly  the  same  way 
and  to  the  same  extent  as  If  he  had  pur- 
chased a  tract  that  had  never  been  a  part 
of  his  deceased  wife's  estate,  and  from  an 
entire  ■t»*«g«>y  tboreto.  In  such  case  It 
would  be  hla  sqMurate  estate^  and  ao  I  think 
It  should  be  held  In  this  case.  There  was 
neither  actual  nor  constructive  fraud  v^on 
the  heirs. 


STATE  ex  reL  NICHOLSON  T.  SUPERIOR 
COURT  FOR  SPOKANE  COUN- 
TY.    (No.  12812.) 

(Supreme  Court  of  Washington.    June  26, 
1915.) 

APPEAi.  AND  EaaoB  «S=>1207— Bbvebsax—En- 

TEBINO  JUOOHKIIT  BBLOW— AOTIOH  TO  Es- 
TABUSH  PaBTNKBSHIF. 

Where  the  final  judgment  after  appeal  in 
an  action  to  establish  a  partnership  was  that 
the  cause  be  remanded,  with  directions  to  enter 
a  decree  for  the  idalntifl  eatablishing  her  un- 
divided one-half  interest  in  the  entire  estate, 
the  action  of  the  court  below  in  declining  to 
sign  a  judgment  estabUshlng  the  partnership 
relation,  describing  the  property,  and  requir* 
ing  the  administrator '  oC  the  person  against 
whom  thb  partnership  had  been  established  to 
convey  an  undivided  ooe-half  interest  in  Ae 
|m>perty  to  the  plaintiff  and  to  pay.tiie  i^ain- 
tiff  a  certain  snm  of  money  claimed  to  be  on^- 
half  of  the  net  proceeds  of  a  sale  of  certain  of 
the  partnership  property,  and  such  court's  ac- 
tion in  offering  to  sign  a  judgment  adjudicating 
the  fact  of  tbe  partnership  relation  and  describ- 
ing the  property,  were  proptf ;  the  judgment 
which  the  trial  court  was  willing  to  sign  be- 
ing  as  broad  as  the  direction  given  by  the  ap- 
pelate court,  while  to  enter  judgment  requiring 
the  conveyance  of  partnership  proi>erty  and  a 
money  judgment  for  tbe  proceeds  of  that  of  it 
sold  would  be  to  determine  questions  properly 
to  be  settled  in  the  administration  proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4899-4696;  Dec.  Dig. 
1207.1 

Department  2.  Mandamus  by  the  State,  on 
the  relation  of  IXLQj  Nicholscm,  agaln&t  the 
Superior  Court  for  Spokane  County.  Wilt 
denied. 

Yoorhees  &  Canfleld  and  O.  E.  H.  Mal<7, 
all  of  Spokane,  for  reUitor.  Peacock  &  Ludr 
den,  of  Spokane,  tat  respondokt 

MAIN,  J.  This  Is  an  original  application 
to  this  court  for  a  writ  of  mandamus.  On 
ot  about  December  16, 1912,  the  relator  here 
brought  an  action  against  one  T.  T.  Kilbury, 
as  the  administrator  ot  the  estate  of  Emma 
J.  KUbury,  deceased.  Tbe  purpose  oC  this 
action  was  to  establish  the  tact  that  a  part- 
nership ration  existed  between  the  plain- 
tiff and  Eanma  J.  Kilbury,  deceased,  during 
the  letter's  lifetime,  and  for  an  accounting. 
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After  the  Issues  were  framed  th«  cause  In 
doe  time  came  on  fOr  trial  before  the  court 
sitting  wlttiotit  a  Jary.  At  the  conclusion  of 
the  trial  the  Judge  of  the  superior  court  be- 
fore whom  the  cause  was  tried,  being  of  the 
(pinion  that  the  evidence  failed  to  establish 
a  partnership  relatl<»,  dismissed  the  action. 
Thereafter  an  appeal  was  prosecuted  to  this 
court  by  the  plaintiff,  and  the  Judgment  of 
Che  trial  court  was  reversed ;  this  court  be- 
ing of  the  opinion  that  the  evidence  establish- 
ed the  existence  of  the  partnership  relation. 
Nicholson  v.  Bllbury,  as  Administrator,  145 
Pac.  189.  After  the  remittitur  had  been  filed 
in  the  office  of  the  clerk  of  the  superior 
court,  the  plaintiff  presented  to  the  trial 
Judge  a  form  of  Judgment.  By  this  proposed 
Judgment  the  partnership  relation  was  es- 
tablished, the  property  was  described,  tlie 
administrator  of  the  estate  of  Emma  J.  Kll- 
bury,  deceased,  was  required  to  convey  an 
undivided  ooe-balf  interest  In  the  property  to 
thb  plaintiff,  and  it  also  provided  that  the 
administrator  should  pay  to  the  plaintiff  the 
sum  of  $3,900.  This  sum  Is  claimed  to  be 
one-half  of  the  net  proceeds  from  a  sale  by 
the  administrator  of  certain  of  the  property 
of  the  partnership.  The  trial  court  declined 
to  sign  the  Judgment  In  the  form  indicated. 
The  court  was  willing  to  sign  a  Judgment 
adjudicating  the  fact  of  the  partnership  re- 
lation and  describing  the  property,  but  was 
unwilling  to  sign  a  Judgment  which  required 
flie  administrator  to  convey  to  the  plaintiff 
one-half  of  the  partnership  estate  and  render 
a  money  Judgment  against  the  administrator 
for  the  sum  mentioned.  The  present  applica- 
tion was  made  for  the  purpose  of  requiring 
the  trial  Judge  to  sign  the  Judgment  in  the 
form  presented. 

.  The  question  here  presented  Is  whether  the 
plaintiff  bad  a  right  to  a  Judgment  directing 
the  conveyance  of  <me-half  of  the  partner- 
ifhlp  estate  and  providing  for  a  money  Judg- 
ment against  the  administrator  for  the  sum 
of  $3,900.  When  the  cause  was  here  upon 
appeal,  as  shown  by  the  oplnlmi  In  the  case, 
"the  sole  question  presented  by  this  appeal 
is  whether  the  evidence  was  sufficient  to  es- 
tablish the  alleged  partnerdilp."  After  find- 
ing that  the  evidence  was  sufficient  to  es- 
tablish the  partnership  relation,  the  cause 
was  "remanded,  with  direction  to  enter  a 
decree  In  favor  of  the  appellant  establishing 
her  undivided  one-half  interest  In  the  entire 
estate,"  except  the  proceeds  of  what  la  known 
as  the  Markel  notes,  about  which  ther^  was 
no  contention.  We  think  the  Judgment  which 
the  trial  court  was  willing  to  sign  was  as 
broad  as  the  direction  given  by  this  court  in 
lOTerslng  the  case.  The  estate  of  Emma  J. 
Kilbury,  deceased,  was  In  process  of  admln- 
Igtration.  To  enter  a  Judgment  requiring  the 
oonveyance  of  one-halt  of  the  partnership 
property  and  a  money  Judgment  for  the  pro- 
ceeds of  the  other  property  would  be  to  de- 
termine in  this  action  questions  which  prop-. 


erly  would  be  drtermlned  In  the  administra- 
tion proceeding.  Neither  the  trial  court  nor 
this  court  made  any  accounting  between  the 
parties.  What  the  debts  or  claims  against 
the  partnership  estate  amounted  to  does  not 
appear. 
The  writ  will  be  denied. 

MOfRBIS,  a  and  JSSJLIB,  FULLERTON, 
and  OBOW,  JJ.,  ooBcnr. 


PIBLDING  T.  KBTLEB  et  nx.    (Na  12584%.) 

(Supreme  Court  of  Washington.  June  26, 1915.) 

HnSBAND  AND  WiFE  ©=268  —  ColOIUniTT 
PboPBBTY  and  lilABIUTIES. 

Rem.  &  Bal.  Code,  H  5915,  {»16,  makes 
property  acquired  by  either  spouae  before  mar< 
riage  or  hj  gift,  devise,  or  inheritance  after  matv 
riage,  with  the  profits  thereof,  the  separate  prop- 
erty of  such  spouse.  Sectioo  6917  provides  that 
property  not  acquired  aa  prescribed  Id  such  sec- 
tions, and  acquired  after  marriage  by  either  bns- 
band  or  wife  or  both,  is  community  property. 
Sections  6920,  5921,  contain  exceptions  as  to 
the  wife's  eamlDga  by  her  persoaal  labor,  and 
the  accumulations  of  the  wife  and  of  her  minor 
children  living  with  her  or  in  her  custody  while 
Bhe  is  living  separate  from  the  husband.  A 
wife,  living  with  her  husband,  borrowed  from 
her  mother  money  to  purchase  a  hotel  basineaa, 
and  the  hotel  was  occupied  by  both  the  husband 
and  wife,  though,  the  husband  being  away  much 
of  the  time  at  other  work,  the  wife  ran  the  ho- 
tel Held,  that  the  debt  was  a  community  obli- 
gation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i|  953-967;  De&  Dig.  ^ 
26S.] 

Department  1.  Appeal  from  Superior 
Court,  Plaice  County:    C.  M.  Easterday, 

Judg& 

Action  by  Katherine  Fielding  against  H.  L, 
Ketler  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeaL  Affirmed. 

J.  W.  SMden,  of  Tacmna.  'or  app^lants. 
Gilbert  Bw  Peterson^  of  Taeoiiia,  tor  napondp 

ent 

HOIiCOJfB,  J.  Numerous  assignments  ot 
error  are  made  by  appellants  on  this  appeal, 
bnt  the  only  question  argued  is  whether  or 
not  the  debt  is  a  community  debt,  and  ^lould 
stand  aa  a  lien  against  the  community  prop- 
erty of  appellants.  The  trial  court  so  found, 
and  concluded  and  rendered  Judgment  ac- 
cordingly. 

Katherine  Fielding  Is  the  mother  of  appel- 
lant Martha  Ketler.  Appellants  had  been 
married  some  31  or  32  years  prior  to  the  orig- 
inal transaction  Involved  in  this  action,  and 
and  were  living  together  as  husband  and  wife 
at  the  time  and  since.  On  October  7,  1911, 
Martha  Ketler  obtained  from  respond^t 
$300,  which  she  claimed  and  testified  was  an 
advancement  or  giift  to  her.  Respondent  tes- 
tifled  it  was  a  loan,  produced  a  letter  from 
her  daughter  admitting  it  was  a  loan,  the 
court  so  found,  and  the  evidence  fully  Justi- 
fies the  finding.    Appellants  claimed,  how- 
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ever,  that  tbe  money  was  used  by  tbe  wife  as 
part  purchase  price  of  a  hotel  business,  not 
the  real  estate,  which  she  bouglit  and  manag- 
ed as  her  own  sole  and  separate  pn^terty, 
and  with  which  the  husband  had  nothing  to 
do.  The  legal  presumption  Is.  of  coarse,  that, 
the  money  being  borrowed,  it  became  a  com- 
munity liability.  Our  statutes  define  sepa- 
rate prf^rty  as  that  acquired  by  titfaer 
^use  (1)  before  marriage,  or  <2)  by  gift,  de- 
rise,  or  Inheritance,  and  the  rents,  issura,  and 
profits  of  property  so  acquired.  Sections  5915, 
5916,  Bem.  &  Bal.  Code.  Exceptions  are  also 
made  In  favor  the  wife  as  to  her  earn- 
ings by  [Krsonal  labor,  and  as  to  the  earn- 
ings and  accumulations  of  herself  and  minor 
children  living  with  her,  or  In  her  custody, 
while  she  Is  living  separate  and  apart  from 
her  husband,  by  the  provisions  of  sections 
5920,  5921,  Bem.  &  Bal.  Code.  The  hotel  was 
occupied  by  the  appellants  together,  though 
the  husband  was  away  much  of  the  time  at 
other  work  he  had,  and  the  wife  ran  the  ho- 
tel. 

In  this  case  appellants  in  reality  sought  to 
establish  that  tbe  money  was  acquired  by  the 
wife  as  a  gift  from  Uie  mother,  bo  as  to 
come  under  the  provisions  of  section  5916, 
Bopra,  and  failed.  It  was  established  as  a 
loan  to  the  wife,  during  tbe  existence  of  the 
status  and  relations  of  the  community.  In 
such  case  it  Is  a  community  obligation.  Sec- 
tion 6917,  Rem.  &  Bal,  Code;  Tester  v. 
Hocbstettler,  4  Wash.  349,  366,  30  Paa  398; 
Abbott  v.  Wetherby,  6  Wash.  607,  33  Paa 
1070,  36  Am.  St  Bep.  176 ;  Main  v.  Scboll,  20 
Wash.  201,  203,  54  Pac  1125;  Helntz  T. 
Brown,  46  Wash.  387,  90  Paa  211,  123  Am. 
St.  Rep.  937;  Graves  v.  Graves,  48  Wash. 
664,  04  Pac.  481. 

The  judgment  entered  was  correct  in  giv- 
ing judgment  against  Martha  Ketler  person- 
ally, and  against  the  community  consisting  of 
herself  and  husband. 

Affirmed. 

MORRIS,  a  J.,  and  MOUNT,  CHAD- 
WIC^  and  PABKEB,  JJ.,  concur. 


OLSEN  T.  NICHOLS^    (No.  12360.) 
(Supreme  Court  of  Washington.  June  26, 1915.) 

1.  Evidence  «=>384^PabolBvidenob— MoD- 
irviKG  Wbiting. 

Parol  evidence  is  inadmissible  to  add  to, 
modify,  or  contradict  the  terms  of  a  written 
contract,  in  the  absence  of  fraud,  accident,  or 
mistake  attending  its  making. 

[Ed.  Note.— For  other  oaaes,  see  Bridence, 
Dec  Dig.  «=»384.] 

2.  BviDEIfCB    «=>448— PABOL  DTZDBirCB— IN- 
TKNTIOn  OF  PaBTIXS. 

Parol  evidence  la  admissible  to  show  the 
situation  of  parties  to  a  writing,  and  the  cir- 
cumstances under  which  the  instrument  was 
executed,  to  ascertain  tbe  intention  of  the  par- 
ties and  so  to  properly  construe  the  writing. 

[Ed.  Note^For  other  cases,  sea  Evidence, 
Cent.  Dig-  il  2066-2082,  2084;  Dee.  Dig.  «^ 
448.1 


8.  Btidknox   «»441  — Pabol  Bvtdenok^ 
MoDiFTiNa  Wamno. 

Where  a  written  contract  for  the  exchange 
of  two  parcels  of  realty  provided  that.  Instead 
of  a  mortgage  back  on  the  building  on  his  par- 
cel when  exchanged,  defendant  might  dect  to 
take  caah,  but  contained  no  provision  that  if 
defendant  should  elect  to  take  cash  be  would 
then  deliver  a  deed  to  his  property  in  order 
that  the  other  party  might  borrow  the  money 
up(«  sneh  property  with  which  to  make  the 
cw  paymoiit,  oral  testimony,  in  an  actira  toe 
breach  of  the  contract,  that  such  was  the  under- 
standing of  the  parties  was  Inadmissible  as 
varying  a  written  contract  and  as  not  showing 
the  situation  of  the  parties,  and  tbe  dream- 
stances  under  whidi  the  instmment  was  ex* 
ecuted,  to  aid  fn  properly  cwostruing  tlie  writ> 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  «  1719.  1723-lt68,  1765-1845, 
2030-2047 ;  Dec  Dig.  «=»441.] 

Department  2.  Aroeal  from  Snpolor 
Court,  SptAane  Oounty;    Jtmeii/h  Seasion, 

Judge. 

Action  by  A.  B.  Olsen  against  B.  F.  N1<A- 
ols.  Judgment  for  pialntlS,  and  defendant 
appeals.  Berersed  and  remanded,  with  di- 
rections to  dismiss  the  action. 

John  Pattlson,  of  Spokane  for  ai^UanL 

A.  SL  Bames,  of  Spokane,  tor  respcmdent 

MAIN,  J.  The  imrpOBe  at  this  action  was 
to  recover  damages  claimed  to  be  due  on  ao> 
count  of  the  breadi  of  a  cwtract  to  conv^ 
real  estate;  Tbe  cause  was  tried  to  the 
coart  tftUng  without  a  jury.  A  judgment 
was  entered  in  f&vixe  of  the  plalntUT.  The 
defendant  appeals. 

On  the  4th  A&j  of  June^  1912,  and  for 
some  time  prior  t^reCo,  the  respondent  was 
the  owner  of  a  farm  ccmslsting  of  approxi- 
mately 2,000  acres,  situated  In  Walla  Waila 
county,  state  o€  Washington.  The  appellant, 

B.  F.  Nldiols,  was  the  owner  of  certain  lots' 
In  the  dty  of  Spc^ne  upon  which  had  been 
erected  an  apartment  hou8&  On  the  date 
mentioned  the  appellant  and  the  respondent 
entered  Into  a  written  contract  for  the  ex- 
change of  properties.  This  contract  provld-  * 
ed  that  the — 

"party  of  the  first  part  [Nichols]  to  assume  a 
mortgage  of  twenty  tfaousai-d  dollars  at  seven 
per  cent,  due  four  years  from  April  1,  1912, 
and  tbe  part?  ot  the  second  part  [Olsen]  to  give 
a  mortgage  bade  to  the  party  of  the  first  part 
on  the  said  brick  building  for  the  sum  of  oght- 
een  thousand  dollars  at  seven  per  cent  due 
on  or  before  April  1,  1016,  or  eighteen  thousand 
dollars  cash,  if  preferred  by  par^  of  the  first 
part,  and  for  the  true  and  faithful  performance 
of  all  and  several  of  the  covenants  and  agree- 
ments herein  mentioned,  the  parties  hereto  are 
held  and  firmly  bound  unto  each  other  in  the 
sum  of  two  thousand  dollars  in  gold  coin  ot 
the  United  States  as  fixed,  settled  and  liquidate 
ed  damages  to  be  paid  by  the  party  faibng  tx> 
keep  all  and  several  bis  covenants  and  agree- 
ments to  other  parties  hereto." 

Some  time  after  the  execution  of  this  con- 
tract the  appellant  gave  notice  that  he  elect- 
ed  to  take  cash  instead  <^  a  mortgage  back 
for  $18,000,  as  spedfled  in  the  contract. 
Thereafter  the  respondent  executed  a  deed 
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to  the  fann  laiKls  and  deUvered  the  same  to 
HoucMns  A  Co.,  real  estate  brokers  Is  the 
city  of  Spokane,  throogb  wli<an  the  neeotla- 
tions  leading  up  to  the  contract  had  been 
conducted,  de  $18,000  at  no  time  was  ten- 
dered to  the  uipisUant  Upon  tlie  trial  evi- 
dence trail  offered  and  admitted,  over  the  ob- 
jection of  the  appellant,  to  the  tBect  that 
at  the  time  the  ccmtract  was  executed,  and 
daring  the  negotiations  leading  up  thereto, 
It  was  the  nnderatandlng  of  Uie  parties  titiat 
U  the  appelant  elected  to  take  cash,  a  deed 
to  the  apartment  honse  imperty  was  to  be 
ddlTmd  to  the  lespoaident  in  order  that  he 
might  n^Eotlate  a  loan  for  the  $18,000  in 
eash  mentlcned.  Tba  appellant  refnsed  to 
ezecote  and  d^ver  his  deed  prior  to  the 
making  of  the  cash  payment  The  transac- 
Uon  was  at  no  time  consummated.  The  pres- 
ent action,  as  already  indicated,  was  for  the 
purpose  of  recorering  tl»  $2,000  mentioned 
ttierein  as  damages  on  account  of  either  par- 
ty falling  to  ke^  his  covenants. 

[1  ]  The  contn^Ung  question  is  whether  the 
respondeot  had  a  right  to  show  by  oral  tes- 
timony that  the  nnderstanding  between  the 
parties  was  that  if  the  appellant  elected  to 
take  cash,  he  would  then  deliver  hla  deed 
investlDg  the  respondent  with  title  to  the 
apartment  bouse  in  order  that  the  latter 
mlj^t  negotiate  a  loan  to  make  the  cash  pay- 
ment. l%e  rule  is  that  parol  evidence  Is  not 
admissible  for  the  purpose  of  adding  to,  mod- 
ifying, or  contradicting  the  terms  of  a  writ- 
ten contract,  in  the  absence  of  fraud,  acci- 
dent, or  mistake.  Staver  &  Walker  r.  R<%ers, 
8  Wash.  603,  28  Pac.  906 ;  Jordan  v.  Ooult^, 
SO  Wash.  116,  70  Pac.  207;  Rosa  v.  Port- 
land  Coffee  ft  Bplce  Go.,  80  Wash.  647,  71 
Pac.  184 ;  Minnesota  Sandstcme  Oo.  v.  Clark, 
85  Wash.  466,  77  Pac.  803. 

[2]  Many  other  authorities  might  be  cited 
in  support  of  the  role.  In  fact,  the  general 
rule  ia  not  denied  by  the  reepondenL  But  he 
daims  that  the  testimony  was  admissible  un- 
der the  rule  which  provides  that  parol  evl- 
denoe  is  admlsslbie  to  show  the  situation  of 
the  parties  and  the  circumstances  under  which 
the  instmnmt  was  ^ecuted.  That  parol 
evidence  Is  admissible  to  show  the  sitoatlMi 
of  the  parties  and  the  circom stances  under 
which  a  written  Instrumeot  was  executed  for 
the  purpose  of  ascertaining  the  intention  of 
the  parties  and  properly  construing  the  writ- 
ing is  well  settled.  Su<Ai  evidence,  however, 
Is  admitted,  not  f6r  the  purpose  of  Importing 
Into  a  writing  an  Intentltm  not  expressed 
therein,  but  with  tlie  view  of  elucidating  Hie 
meaning  of  the  words  employed.  Evidence 
of  this  cibaracter  Is  admitted  tot  the  purpose 
oC  aiding  In  the  interpretation  of  what  Is 
Id  the  Inartrnmoit,  and  not  fbr  the  purpose 
ot  showing  intention  independent  of  tihe  In- 
■tmment;  It  being  the  duty  of  the  court  to 
declare  the  meaning  of  what  la  written,  and 
not  what  wai  Intended  to  be  written.  17  Qyc 


007 ;  e  En&  EMdcsue,  874;  Merrlam  Unit- 
ed States,  107  U.  S.  437,  2  Sup.  Ot  586,  27  U 
Ed.  031.  If  the  evidence  offered  went  n» 
farther  than  to  show  the  situation  of  the 
parties,  and  the  circumstances  under  which 
the  Instrument  was  executed,  then  it  was  ad- 
mlsstUe.  But  if  It  went  to  tbe  extent  oi 
adding  tc^  modifying,  varying,  or  contradict- 
ing the  terms  ot  the  writing)  then  it  was  ib- 
vionsly  Inadmissible. 

[S]  Hie  written  omtiact  provided  that  the 
appellant,  if  he  preferred  to  do  so,  might 
elect  to  take  cash  inatud  ot  a  mortgage  bedc 
for  the  sum  ot  $18,000.  This  Section,  ae 
shown  by  the  faois  stated,  was  made.  The 
contract  contains  no  provision  that  If  the 
appcAlant  riionld  dect  to  take  cadi,  he  would 
then  deliver  his  deed  in  order  that  the  re- 
spondent might  borrow  the  mon^  upon  the 
property  with  which  to  make  the  cash  pay- 
ment It  seems  to  us  that  the  oral  testimony 
added  a  provision  to  the  contract  covering 
the  subject-matter  mentioned  therein.  In 
other  words,  the  contract  was  that  if  the  ap- 
pellant elected  to  take  cash,  then  be  would 
Invest  the  respondrat  with  title  to  the  apart- 
ment honse  In  order  that  the  latter  might 
negotlata  the  necessary  loan,  ^e  respond- 
ent in  hla  bri^  states  that  the  i4H>^ls'it 
knew  'that  the  re^>ondent  could  not  borrow 
the  money  unless  be  had  been  invested  with 
the  title  of  tlie  rooming  house."  But  the 
written  contract  does  not  contain  a  provi- 
sion making  it  the  duty  of  the  appellant  to 
so  invest  the  respondent  with  title,  mie  evi- 
dence admitted  did  not  ta\l  within  the  rule 
relative  to  showing  the  situation  of  the  par- 
ties and  the  surrounding  circumstances. 
That  evidence,  as  already  shown,  is  rec^ved, 
not  for  the  purpose  of  showing  the  intention 
of  the  parties  aside  tram  the  contract,  but  for 
the  purpose  of  aiding  in  the  Interpretatlcm 
of  what  is  in  the  contract  itself.  The  con- 
tract under  consideration  here  is  silent  as  to 
how  or  In  what  manner  the  respondent  was 
to  raise  the  $18,000  in  cash.  We  think  the 
evidence  was  inadmissible  under  dthw  of 
the  rules  stated. 

The  respondent  claims  that  the  evidence 
was  admls^ble  under  the  rules  stated  In  the 
cases  of  PotlattA  Lumber  Oo.  v.  North  Coast 
Produce  Go.,  78  Wash.  683,  130  Pac  406. 
and  "WoUt  t.  Love,  78  Wash.  661,  139  Pac. 
697.  In  the  PotUU«A  Lumber  Co.  Case  the 
evideotoe  there  oitered  related  to  a  subject- 
matter  not  covered  by  the  written  contract 
In  the  present  ease  tlte  evidence  admitted 
related  to  a  subject-matter  mentioned  in  the 
o(mtract  In  the  Wolff  Case  tbe  rule  that 
tlie  c(nislderatlon  for  a  contract  may  be  in- 
quired intt^  and  even  eootzadiatod  by  parol 
testlmimy,  was  applied  to  the  facts  In  that 
case.  In  the  case  now  under  coostderation, 
the  question  involved  ia  not  that  of  lowing 
the  real  consideration  for  the  ctmtraet 

The  Judgment  will  be  reversed  and  the 
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cause  i«maaded,  with  4inctk«i  to  dlsmlsi 
tbe  acUoD. 

MOBRIS.  G.  J.,  and  TSLLIS,  FULLBBTON, 
and  OBOW,  JJ^  concur. 


MOHAVB  COUNTT  t.  STBPHBNS. 
(No.  143S.) 

(Supreme  Oonrt  of  Ariaona.    Jnne  19,  191B.) 

1.  CoiTBTS  ^210%,  New,  toL  17  Key-No. 
Series— Abizon  A  Supbbiu  CODBi^iTsiSDia- 
iioNAL  Amount. 

The  notice  ol  protest,  on  ajjpeal  from  the 
ruling  of  the  board  of  equalization  to  the  au- 
perior  court  in  a  proceeding  to  reduce  an  aesess- 
ment  for  taxation,  must  set  forth  the  reasons 
why  appellant  objects,  and  state  the  amount  he 
considers  as  excessive,  or  wherein  it  ia  errone- 
ous. Tb.6  protest  was  against  the  payment  of 
taxes  for  1914  as  levied  or  assessed  by  the 
county,  and  on  appeal  the  levy  was  reduced 
from  $484  to  $326,  a  redaction  of  f  157,  where- 
upon the  county  appealed  to  the  Supreme  Court 
Ifeld  that,  as  the  validity  of  the  tax  was  not 
and  could  not  be  questioned,  but  only  the  value 
or  quantity  oC  the  property  assessed,  the  appeal 
was  not  within  the  exception  permitting  the 
appeal  to  the  Supreme  Court  where  the  amount 
does  not  exceed  $200  unless  involving  the  valid- 
ity of  a  tax  or  assessment,  but  that,  as  the 
whole  asses«neut  of  $484  was  questioned,  the 
amount  in  dispute  brought  the  appeal  within 
tiie  Supreme  Court's  jurisdiction. 

2.  Taxation  «S3493— EXiuauzation— Appbai. 

— STATOTES— "CoOBT"— "FlNAJL  Judoubnt" 

—"Final  Obdkb"— "Obdeb." 

Under  Civ.  Code  1913,  par.  4887,  contain- 
ing tbe  whole  law  of  the  subject,  and  providing 
a  summary  method  for  (M>ntest3ng  an  asaesa- 
ment  for  taxes,  as  fixed  by  the  board  of  equali- 
zation, by  a  special  proceeding  with  prescribed 
issues,  procedure,  and  form  of  judgment,  but  not 
providing  for  an  appeal,  there  was  no  appeal 
to  the  Supreme  'Court  from  a  final  judgment  <ti[ 
the  superior  court  in  such  special  proceeding 
on  appeal  from  the  county  board  of  equaliza- 
tion, since  under  paragraph  1227,  sobd.  1,  al- 
lowing an  appeal  to  the  Supreme  Court  from  a 
final  judgment  entered  in  an  action  or  special 

Eroceeding,  commenced  in  tbe  superior  court  or 
Fought  thereto  from  any  other  "court,"  a  board 
of  equalization  is  not  a  "court,"  and  since  sub- 
division 6,  allowing  an  appeal  from  a  final  order 
affecting  a  substantial  nght,  made  in  special 
proceedings,  applies  to  a  final  order  in  a  special 
proceeding  "commenced  in  the  superior  court 
or  brought  into  a  superior  court  from  any  other 
court,"  and  "final  order"  as  used  therein  is  not 
a  "final  judgment"  as  used  in  paragraph  1228, 
defining  "final  judgment"  as  a  judgment  entered 
in  an  action  originating  in  the  superior  court, 
or  one  brought  to  that  court,  and  defining  every 
other  order  of  a  superior  court  as  an  '  order. 

IBd.  Note.— For  other  cases,  see  Taxation, 
C!ent  Dig.  S3  876^83;    Dec.  Dig.  <^493. 

For  other  definitions,  see  Words  and  Phrases, 
Rrst  and  Second  Series,  Court ;  BHnal  Judg- 
ment or  Decree ;  Final  Order ;  Order. 

8.  OoNSTiTimoNAii  Law  ®=»2&— !:im-E)EE- 
OTiTiHa  Pbotibionb— BojiSD  or  Bquauza- 
xioN  —  Appeal  —  Constitutional  Pbovi- 

SIONS. 

Const,  art.  6,  8  4,  giving  the  Supreme  Court 
appellate  jurisdictioa  in  all  actions  and  proceed- 
ings, except  in  civil  actions  at  law  for  recovenr 
of  money  or  personal  property  where  the  origi- 
nal amount  in  controversy  and  the  value  of  the 
property  does  not  exceed  $200,  unless  the  ac- 
tion involves  the  validity  of  a  tax,  etc.,  while 


BflPORTBB  '  (Ailz. 

oonferring  an  appellate  juriadietion  wbidt  the 
Le^lature  cannot  take  away,  ia  not  self -exe- 
cuting, but  may  lie  dormant,  and,  in  the  ab- 
sence  of  legislative  provisions  defining  the  pro- 
ceduae  or  method  of  bringing  it  before  the 
court,  gives  the  Supreme  Court  no  jurisdiction 
of  a  county's  appeal  from  a  final  judgment  of 
a  county  superior  court,  redudng  an  assess- 
ment of  the  board  of  equalisation  by  $157. 

[ESd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  32;  Dec.  Dig.  «=p29.] 

4.  Taxatior  ^::»498—EqnAiJZATioN— Appeal 

— CONSTITUnOHAL  AND  STATUTOBT  PBOVI* 

aioNs. 

Under  Const  art  9,  S  H.  providing  that 
the  manner  of  assessing,  equalizing,  and  levying 
taxes  shall  be  such  as  prescribed  by  law,  as- 
sessment of  taxes  and  valuations  of  property  are 
under  supervision  of  the  legislative  department; 
and  where  it  has  provided  that  tbe  property 
shall  be  listed  ana  valued  by  assessors,  and 
equalized  by  the  board  of  equalization,  and  that 
a  dissatisfied  taxpayer  may  appeal  from 
board  to  the  superior  cour^  but  giving  no  ap- 
peal to  the  Supreme  Oonrt,  the  Supreme  Court 
has  no  jurisdiction  of  an  appeal  from  the  su- 
perior court 

[Ed.  Note. — For  other  cases,  tee  Taxation, 
Cent  Dig.  {{  876-883;   Dec  Dig.  «=>483.} 

6.  Taxation    ®=:»493  —  SXiuallzation  —  Ap- 
peal OF  County. 

Under  Civ.  Code  1913,  par.  4887,  contain- 
ing the  whole  law  on  the  subject  and  providing  a 
summary  method  for  ccmtesting  assessments  for 
taxes  as  fixed  by  the  board  of  equalisation,  but 
providing  no  appeal  to  the  Supreme  Court  the 
county  can  neither  appeal  from  the  decision  of 
the  board  of  equalizatifui,  nor  from  the  vwdict 
and  judgment  on  the  tmzp«yer*B  appeal  to  the 
superior  court 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {S  876-883;   Dec.  Dig.  «s>493.] 

Appeal  from  Superior  Court  Kobave 
County;  Carl  Q.  Krook,  Judg& 

Frooeeding  W.  B.  SteiAms  against  Ifth 
have  (]oiml7.  Judgment  for  plainUft,  and 
defendant  appeals.  Motlm  to  dismiss  ap- 
peal granted. 

C.  W.  Hemdon,  Go.  Atty.,  of  Kingman,  for 
appellant  Rosa  H.  Blakely,  ot  Elngioau, 
for  appellee. 

ROSS,  G.  J.  The  appellee  being  dissatis- 
fied wltb  his  BBsessment  for  tbe  year  1914, 
as  equalized,  paid  the  whole  tax  under  pro- 
test as  provided  in  paragraph  4887,  Civil 
Code  1913,  and  took  necessary  steps  to  ap- 
peal to  the  superior  court  of  Mohave  county. 
In  the  superior  court  a  jury  trial  was  had, 
resulting  tn  a  Terdict  reducing  the  appdlee'a 
assessment  from  $484.04  to  9S2a68 ;  the  re- 
duction being  $167.46. 

[1]  The  appellee  moves  to  dismiaa  the  ap- 
peal for  the  want  of  jurisdiction  In  this 
court  He  asserts  that  the  amount  In  con- 
troversy is  only  $157.46,  and  that  It  does  not 
involve  the  validity  of  a  tax.  Impost,  assess- 
ment toll,  munlcifml  fine,  or  statute,  and 
therefore  no  appeal  can  be  had.  That  It  la 
not  within  the  exception  permitting  an  ap- 
peal to  this  court,  where  the  amount  in  dis- 
pute does  not  exceed  $200,  we  think  is  clear. 
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The  TalUUtj  «f  Uie  tax  w  assessment  was  not 
qnesttoned,  and  conld  not  be  questioned,  in 
that  proceeding.  It  was  the  value  oi  quantity 
of  property  that  was  being  questioned.  The 
total  value  of  ai^llee's  property  after  equal- 
ization w&a  fixed  at  ¥35,855,  and  the  total 
taxes  thereon  amounted  to  $484.04.  The  no- 
tice of  protest  by  appellee,  upon  the  appeal 
fnjm  the  board  of  equalization  to  the  supe- 
rlOT  court,  Is  required  to  set  forth  the  rea- 
sons why  he  objects  to  his  assessment.  If  It 
Is  excessive,  he  should  so  state  In  his  protest, 
and  be  idioald  give  the  amount  he  considers 
as  excemlve.  Or,  if  he  bases  his  protest  up- 
on an  erroneous  assessment,  he  should  show 
wherein  it  Is  erroneous.  The  protest  In  this 
case  Is  "against  the  payment  of  my  taxes  for 
the  year  1914,  as  said  taxes  have  been  levied 
and  assessed  by  the  county  assessor."  From 
this  protest,  if  it  may  be  considered  as  a 
protest,  it  seems  the  whole  assessment  was 
questioned.  If  that  be  true,  and  there  Is  no 
dodging  that  conclusion,  then  there  was  in 
dispute,  not  $157.46,  the  amount  of  the  ver- 
dict and  judgment,  but  the  whole  tax  of 
$484.04.  We  conclude  that  the  first  point  is 
not  well  taken,  the  amount  In  controversy 
clearly  appearing  to  be  in  excess  of  $200. 

[2]  There  Is,  however,  another  objection 
raised  by  appellee,  to  this  court's  Jurisdiction 
of  the  appeal,  and  It  would  seem  to  be  well 
taken.  He  contends  that  there  Is  no  provi- 
sion of  the  law  allowing  an  appeal  from  a 
judgment  of  the  superior  court  In  this  kind 
of  a  proceeding,  and  that  the  Judgment  of 
that  court  Is  final  and  conclusive  of  the 
rights  of  the  parties.  He  supports  his  con- 
tention by  the  language  of  paragraph  4887, 
supra,  which  contains  the  whole  law  on  the 
subject.  It  provides  a  summary  method  to 
a  dlssaOsfled  taxpayer  of  contesting  the 
amount  of  his  assessment  as  fixed  by  the 
board  of  equalization.  It  Is  a  special  proceed- 
ing of  a  remedial  nature,  complete  In  Itself. 
It  provides  for  the  forming  of  issues,  and 
what  they  shall  be ;  the  trial  procedure  and 
the  kind  of  Judgment  to  be  entered.  It  does 
not  provide  for  an  appeal.  It  may  be  stated 
as  a  general  prt^sltlon  that  where  a  tri- 
bunal Is  given  Jurisdiction  of  a  special  pro- 
ceeding, such  as  this.  In  which  the  procedure 
is  not  In  accordance  with  the  course  of  the 
common  law,  there  is  no  ai^>eal  from  its 
Judgment,  unless  expressly  provided  for  by 
some  statute  or  by  some  constitutional  pro- 
vision. The  general  statutes  on  appeal  are 
not  ordinarily  e<m8trued  as  comprehending 
the  orders  and  judgments  In  such  special  pro- 
ceeding. 2  Cyc  540 ;  Renaud  v.  State  Court 
■  of  Mediation  and  Arbitration,  124  Mich.  648, 
83  N.  W.  620,  51  L.  B.  A.  458,  83  Am.  8t 
Rep.  846;  Bishop  v.  Perrln,  8  Ariz.  350,  29 
Pae.  648. 

In  this  case,  the  language  of  the  general 
statutes  on  appeal  is  such  as  to  foreclose 
a  construction  broad  enough  to  include  this 
special  proceeding.  The  itatutefl  and  parts  of 
statutes  In  point  arei 


Paragraph  1226^.  CSvU  Coae  191S:  *'A  judg- 
ment or  order  in  a  civil  action  or  proceeding  or 
in  a  probate  proceeding  may  be  reviewed  bj 
appeal  as  prescribed  in  this  chapter,  and  not 

otherwise." 

Paragraph  12(!7,  Id:  "An  appeal  may  be 
taken  to  the  Supreme  Court  from  a  superior 
court  in  the  following  cases:  (1)  From  a  final 
judgment  entered  in  an  action  or  special  pro- 
ceeding commenced  in  a  superior  court,  or 
brought  into  a  BUperior  coart  from  any  other 
court.  (2)  •  •  •  (3)  •  •  *  (4)  •  •  • 
(5>  •  «  •  (6)  BVom  a  final  order  aSEecting 
a  substantial  right  made  in  special  proceedings 
or  upon  a  summary  application  in  an  actloii 
after  Judgment.    (7)    •    •    •  *' 

Paragraph  1228,  Id.:  "Bvery  final  judgment 
of  a  superior  court  in  any  action  or  proceeding 
originally  brought  in  sach  court  or  brought  into 
that  court  from  another  court,  except  probate 
proceedings,  shell  be  deemed  a  final  judgmenL 
Every  order,  judgment  or  decree  ot  a  superior 
court  In  a  probate  proceeding  and  every  order 
other  than  a  Snal  judgment  as  above  defined 
shall  be  deemed  an  order,  within  the  meaning 
of  this  chapter." 

If  the  Judgment  sou^t  to  be  reviewed  la 
not  one  of  the  kind  described  above,  the  gen-, 
eral  law  on  appeals  does  not  apply.  Only 
those  Judgments,  or  orders  in  civil  actions 
or  proceedings,  may  be  reviewed  for  whlCb 
the  statute  has  made  provision.  The  appeal, 
to  be  sure.  Is  from  a  final  Judgment,  but  It  Is 
not  a  "final  Judgment  entered  In  an  action  or 
special  proceeding  commenced  In  a  superior 
court,  or  brought  Into  a  superior  court  from 
any  other  court"  It  Is  an  appeal  from  a 
final  Judgment  entered  In  a  special  proceed- 
ing brought  into  the  superior  court  of  Mo- 
have county  from  the  board  of  equalization 
of  that  county.  A  board  of  equalization  is 
not  a  court,  even  thou^  in  some  cases  It  may 
exercise  judgment  and  discretion.  There- 
fore It  is  plain  that  the  terms  of  subdivision 
1,  I  1227,  supra,  do  not  comprehend  the  judg- 
ment from  which  this  appeal  Is  prosecuted. 
And  should  we  condude  that  the  "final  or- 
der" mentioned  In  subdivision  6,  supra.  Is  the 
equivalent  to  "final  Judgment,"  still  that  sub-, 
division  undoubtedly  has  application  to  "a 
final  order  aCFecting  a  substantial  right  made 
In  a  special  proceeding"  "commenced  in  the 
superior  court  or  brought  into  a  superior 
court  from  any  other  court"  In  fact,  it 
would  seem  that  all  the  orders.  Judgments, 
and  decrees  mentioned  In  paragraph  1227 
must  be  orders,  Judgment^  and  decrees  en-' 
tered  in  the  superior  court  in  actions  or  pro- 
ceedings commenced  therein  or  brought  to 
that  court  from  some  other  court  These 
words  of  original  Jurisdiction  i>ervade  the 
whcAe  of  section  1227,.  and  limit  the  appellate 
jurisdiction  of  this  court  to  a  review  of  or- 
ders and  Judgments  in  actions  originating  in 
a  court  of  statutory  or  constitutional  crea- 
Uon. 

Paragraph  1228,  supra,  defines  "final  Judg- 
ment" as  a  judgment  entered  In  an  action 
originating  In  the  superior  court  of  one 
brought  to  that  court  from  another  court, 
and  every  other  order,  Including  orders,  judg- 
ments, and  decrees  of  a  superior  court  In 
probata  proceedings,  is  defined  as  an  "order." 
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Therefore  a  **flnal  oMer,**  as  used  In  subdlvl- 
sloD  6,  is  tx>  be  treated  on  appeal  not  as  a 
"final  Judgment,"  but  as  an  "order."  This 
appeal  1b  not  from  an  order  Qr  final  order. 
It  Is  from  the  Judgmoit  We  cannot  treat 
the  judgment  as  a  "final  order  affecting  a 
substantial  right  In  a  special  proceeding"  to 
aid  the  appeal,  for  the  reason  that  the  spe- 
cial proceeding  did  not  originate  In  any  court 
known  to  the  laws  of  Arizona.  In  the  very 
liberal  effort  by  the  Legislature  to  provide 
tor  appcails  from  all  kinds  of  orders,  Judg- 
ments, and  decrees,  it  evidently  had  in  view 
actions  and  proceedings  of  court  origin  only, 
and  not  proceedings  originating  In  a  board 
of  equalization. 

[3]  It  may  be  suggested  that  the  Con- 
stitution Itself  confers  Jurisdiction  of  this 
appeal.  Section  4,  art  6,  of  that  instrument, 
provides: 

*^t  (Supreme  Court)  shall  have  appellate  jo- 
riadictioQ  in  all  actions  and  proceediDgs,  bat  its 
appellate  Jurisdiction  stiall  not  extend  to  civil 
'actions  at  law  for  recovery  of  money  or  personal 
property  where  the  original  amouDt  in  contro- 
versy, or  the  value  of  the  property,  does  not 
exceed  the  sum  of  two  hundred  doUars,  unless 
the  action  involves  the  validity  oi  a  tax,  im- 
post, assessment,  toll,  municipal  fine,  or  stat- 
ute." 

It  may  be  seriously.  Indeed  successfully, 
questioned,  as  to  whether  the  word  "proceed- 
ings" as  it  occurs  In  the  above  coustitutioDal 
provision  Is  all-embracing  enough  to  Include 
a  special  proceeding  originating,  as  this  one 
does,  before  the  county  board  of  equalization. 
The  more  natural  construction  of  the  word 
would  be  to  limit  its  meaning  to  proceedings 
of  court  origin  as  we  think  the  Legislature 
has  done. 

But  conceding  for  the  sake  of  the  argument 
that  the  word  Is  comprehensive  enough  to 
cover  this  and  like  proceedings,  we  find  the 
Supreme  Court  vested  with  appellate  Juris- 
diction. That  Is,  It  has  power  to  hear  and 
determine  the  controversy  and  may  do  so, 
provided  the  legislative  branch  of  the  govern- 
ment has  devised  a  procedure  or  method  of 
bringing  it  before  the  court  There  is  a  dif- 
ference between  appellate  Jurisdiction  and 
the  right  of  appeal.  The  constitutional  ap- 
pellate Jurisdiction  cannot  be  taken  from 
the  court,  but  "it  may  lie  dormant,  until  the 
Legislature  iMints  out  when  and  how  It  may 
be  called  Into  life.  It  is  not  self-execut- 
ing. The  above-quoted  part  of  section  4, 
art  6,  of  our  Constitution,  is  taken  almost 
word  for  word  from  the  Washington  Conatl- 
tutloh.  In  Western  American  Co.  v.  St.  Ann. 
Co.,  22  Wash.  158,  60  Pac.  158,  It  was  In- 
sisted that  this  provision  conferred  upon  the 
Supreme  Court  the  power  to  hear  the  appeal 
without  legislative  aid.  The  court  took  the 
contrary  view,  holding  that : 

"In  the  abBGDce  of  s  prescribed  method  of 
appeal,  designated  either  by  the  Legislatare  or 
by  the  rules  at  the  court,  an  ^ipeal  cannot  be 
entertained.** 

The  New  Uexlco  Gonstltutiott  provides 
(section  2,  art  6)  thati 


"The  appellate  jurisdiction  of  the  Supreme 
Court  shall  be  coextensive  with  the  state,  and 
shall  extend  to  all  final  Judgments  and  deci- 
sions of  the  district  courts." 

And  in  the  case  of  State  v.  Chacon  (N.  M.) 
145  Pac.  125,  it  was  decided  tbat  this  provi- 
sion simply  defined  the  ai^Uate  Jurisdic- 
tion of  the  Supreme  Court  of  that  state  and 
did  not  undertake  to  grant  a  rlglrt  of  appjeal 
to  tliat  court  In  support  of  the  court's  con- 
struction of  the  Mew  Mexico  constitutional 
provision,  which  in  effect  is  the  same  as  ours, 
the  court  cites  in  Its  opinion  a  long  list  of 
eases,  all  of  which  sustain  that  construction. 

[4]  There  Is  another  consideration  of  this 
kind  of  proceeding  tliat  convinces  us  that 
we  are  without  Jurlsdictlcm  of  this  appeal 
The  departments  of  state  are  divided  into 
three—the  executive,  the  Judicial,  and  the 
legislative.  Section  11,  art  9,  of  the  Con- 
stitution provides  that: 

"The  manner,  method  and  mode  of  asseoBinfc 
equalizing  and  levying  taxes  in  the  state  m 
Arizona  shall  be  snch  aa  may  b»  prescrUKd  by 
law." 

Assessment  of  taxes  and  valuations  of 
property  are  subject-matters*  expressly  under 
the  control  and  supervision  of  the  legislative 
department,  made  so  by  the  organic  law. 
It  would  properly  belong  there  without  the 
grant  contained  in  the  Constitution,  as  taxa- 
tion has  always  been  recognized  a  subject  of 
l^lslatlon.  When  the  Legislature  has  pro- 
vided a  system  by  which  the  property  In  the 
state  is  to  be  assessed  and  valuer!  for  pur- 
poses of  taxation,  that  system  limits  the 
powers  and  actions  of  assessing  and  equaliz- 
ing oflicers  to  its  provisions.  It  Is  for  the 
Legislature  to  prescribe  the  manner,  method, 
and  modes  of  assessing  and  equalizing  and 
taxing  property.  It  has  a  wide  power  and 
discretion.  It  has  provided  in  this  state  that 
property  shall  first  be  listed  and  valued  by 
assessors ;  that  It  shall  then  be  equalized  by 
a  board  of  equalization,  and  then,  if  ttie  tax- 
payer is  dissatisfied  with  the  assessment  as 
fixed  by  the  board  of  equalization,  he  may 
appeal  to  the  superior  court,  but  it  stops 
there.  As  Is  said  in  Mackln  v.  Taylor  County 
Court,  38  W.  Va.  338,  18  S.  B.  632: 

"The  taxpayer  is  confined  to  the  redress  ac- 
c<»ded  by  the  Leglslatore  in  its  grace ;  and  this, 
because  It  is  mattw  of  taxation  confided  ex- 
clusively to  the  Legislature,  which  can  ^ve  Just 
such  remedy  for  correction  or  none,  as  it  deems 
proper;  and,  the  matter  being  l^islative  and 
not  Judicial,  the  courts  cannot  interfere. 
Cooley,  Tax*!!,  528,  529;  Insurance  Co.  v. 
Pollak,  76  lU.  292;  2  Desty,  TaxX  623; 
Wade  V.  Commissioners,  74  M.  (j.  81 :  Stewart 
V.  Maple,  70  Pa.  221;  International,  etc.,  R. 
Co.  V.  Smith  Co.,  64  Tex.  2;  Oilpatrick  v.  In- 
habitants, 57  Me.  277,  and  cases  cited;  Os- 
born  V.  Inhabitants,  6  Pick.  [Mass.]  98.  *  *  * 
The  Lc^lature  having  accorded  to  the  taxpay- 
er an  appeal  from  tiie  county  court  to  the 
circuit  court,  and  provided  for  no  appeal  to 
this  court  negatives  an  intent  to  allow  an  ap- 
peal to  this  court  It  knew  tbat  without  an 
allowance  of  such  appeal  none  could  be  bad. 
There  is  good  reason  for  the  omission  to  concede 
audi  appeaL  The  act  grants  an  appeal  &om  the 
commissioner  to  the  county  court  and  from  It 
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to  tbe  circuit  court.  Should  It  go  further,  and 
allow  applicsttoD  to  this  court,  and  thui  enable 
every  one  disposed  to  litimte  hii  aasessment 
so  far,  and  in  large  measare  hamper  and  em- 
barrass the  collection  of  revmue  necessary  for 
the  operation  of  gorenuMnt?"  2  B.  O.  L.  30. 

[I]  Paragraph  4887,  supra,  glrea  the  right 
of  appeal  from  the  derision  of  the  board  of 
enuQllzatlon  to  the  snperior  court  to  the  tax- 
payer only.  The  county  cannot  appeal  from 
their  decisions.  Hie  relief  from  an  exces- 
sive or  erroneons  assessment  by  the  assess- 
ing and  equalising  officer  may  be  songht  by 
the  dissatisfied  taxpayer.  The  relief  Is  not 
open  to  a  dissatisfied  county.  The  county 
could  neither  appeal  from  the  decision  of  the 
board  of  equalization,  nor  from  the  Terdict 
and  Judgment  In  the  superior  court  lAke 
a  dissatlBfled  taxpayer,  it  must  he  content 
to  accept  the  remedies  given  it  by  the  r^gla- 
lature,  and,  If  no  remedies  are  given  It,  still 
it  cannot  complain. 

The  moUon  to  dismiss  the  appeal  Is 
granted. 

FRANKLIN  and  OUNNINOHAH.  JJ..  con- 
ettr. 


8HARPLES  V.  DUVALL.   (No.  1421.) 
(Supreme  Court  of  Artsona.    June  19,  181S.) 

1.  N*W     TBIAZ.  ^105— GaOtTNDS—NEWLT 
DlSCOVBBED  Evn>BNCE. 

PlalDtift  brought  suit  to  recover  certain 
shares  of  stock,  on  the  ground  that  the  owner 
thereof  bad  failed  to  comply  with  hts  agree- 
ment to  floance  the  corporation.  Defendant 
claimed  that  the  stocic  was  delivered  to  htm 
outright  as  a  bonus.  Held,  that  newly  discov- 
ered evidence,  consisting  of  statements  in  a  let- 
ter that  plaintifTs  achons  had  been  criticized 
for  giving  defendant  the  stock  before  fulfilling 
his  agreement,  was  not  snfflcient  to  Justify  a 
new  trial  after  verdict  for  defendant;  it  not 
tCDdiog  to  explain  the  terms  of  the  oontract 
but  bdng  merely  in  impeachment. 

IKd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  li  183.  221-228,  229;  Uec  Dig! 
^»10G.1 

2.  BviDENOX  «B»222~Alua8aioi<0— Bt  Pab- 

TIBS. 

In  an  action  to  recover  corporate  stock, 
evidence  that  plaintiff  stated  that  he  was  oblig* 
ed  to  give  defendant  the  stock  as  a  bonus  at 
the  time  of  the  execution  of  the  contract  was 
admissible  as  showing  the  construction  of  the 
contract  by  a  party  thereto,  and  as  being  a 
statement  against  interest 

fEd.  Note.— For  other  caBe%  see  Evidence, 
Cent.  Dig.  H  786-fiOO,  8^-808;  Dec  d£ 
^a>222.J 

8.  N«w  Tbial  «=910S—Obourd8— Contra* 
Dicnife  TxanuoNT. 

Plaintiff  brought  suit  to  recover  corporate 
stock,  aUegin|!  that  such  stock  was  delivered 
to  defendant  in  consideration  of  a  contract  to 
finance  the  corporation.  A  motion  for  a  new 
trial  was  made  by  plaintiff  on  the  ground  of 
newly  discovered  evidence,  conslBting  of  a  state- 
ment in  a  letter  that  defendant's  witness  criti- 
cized plaintiff's  actions  in  giving  defendant  the 
stock  before  his  agreement  was  fnlflUed.  Held, 
that  such  statement.  If  subetantiated,  would  not 
snflictcntly  contradict  evidence  already  given  as 


to  the  contract  to  eoustitnfee  ground  fac  a  new 

triaL 

[Ed.  Note.— For  other  New  Trial, 

Cent.  Dig.  §S  22«,  227 ;  Dec.  l!)ig.  <5=»108.] 

Appeal  from  Superior  Court,  Santa  Cfrus 
County ;  W.  A.  O'Connor,  Judge. 

A«i:loii  by  Wm.  B.  Duvall  against  Philip 
M.  Sharpies.  There  was  a  jud^ent  for 
defendant  n  new  trial  was  granted,  and  de- 
fendant appeals.  Reversed  and  remanded 
with  directions.  ^ 

Sellm  M.  Franklin,  of  Tucsoil,  and  Cass  & 
Sames,  of  Douglas,  for  appellant  Eu;{ene  S. 
Ives,  of  Tucson,  and  Frank  J.  DuSy,  of 
Nogalea,  for  appellee. 

CUNNINGHAM,  J.  The  appellee,  as  plain- 
tiff, commenced  this  action  to  recover  from 
the  appellant  as  defendant  750,000  shares  of 
the  capital  stock  of  the  Cerro  Cobre  Devel- 
opment Company,  a  corporation,  upon  the 
grounds  that  a  certificate  for  such  shares  of 
stock  was  caused  to  be  Issued  to  defendant 
by  plaintiff  in  consideration  of  defendant's 
prcmiise  to  purchase  160,000  shares  of  the 
treasury  stock  of  aaid  corporation  at  the 
price  of  10  cents  per  share,  paying  therefor 
$15,000,  and  to  finance  said  corporation,  and, 
failing  to  finance  such  corporation,  defend- 
ant. Sharpies,  promised  to  return  the  said 
760,000  shares  of  stock  to  plaintiff.  It  Is  al- 
leged that  the  defendant  performed  a  part  of 
the  agreement  that  Is,  it  Is  admitted  be 
purchased  the  150,000  shares  of  stock  and 
paid  therefor  91S,O0O,  but  it  Is  averred  that 
he  foiled  and  refused  to  finance  the  corpora- 
tion, and  failed  and  refused  on  demand  to 
return  the  said  750,000  shares  of  stock  to 
plaintiff.  PlaiutlfT  demands  a  return  of  the 
stock  as  promised.  The  defendant  denies 
the  contract  as  set  forth  in  the  cMuplalnt, 
and  alleges  that  the  contract  actually  made 
was  to  the  effect  that  plaintiff  agreed  to 
j^ve  the  defendant  as  a  bonus  750,000  shares 
of  plaintiffs  individual  promoter's  stock,  in 
consideration  of  defendant^  purchase  of  100,- 
000  shares  of  Cerro  Cobre  treasury  stock  at 
10  cents  a  share,  paying  therefor  ;|1S,0(X),  and 
alleges  that  defendant  did  purchase  said 
150,000  shares  of  treasury  stock  and  paid 
therefor  916.000,  and  that  i^ntifT  delivered 
to  him  the  said  TSOfiOO  shares  of  promoter's 
stock  as  a  bonus,  all  as  agreed.  The  cause 
was  tried  to  the  court  and  upon  findings  of 
fttct  made  by  the  court,  Judgment  was  en- 
tered ft>r  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  assigning  the  usual  grounds 
for  the  motion,  and  later  amended  his  mo- 
tion for  a  new  trial  by  adding  thereto  the 
ground  of  evidence  newly  discovered.  The 
manner  In  which  the  evidence  was  discover- 
ed Is  described  as  discovered  through  a  letter 
written  by  H.  G.  Lupoid  to  C,  D.  Rlcker,  In 
which  I.upolrl  stated  to  Rlcker  these  words: 

"Ton  criticised  Mr.  Duvall's  actions  in  giving 
Mr.  Sharpies  750,000  shares  of  Cerro  Cobre 
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before  ht  fulfilled  Ua  agreemeDt:  why  repeat 
the  same  tiling  with  Mr,  HUandB?" 

In  e^abUng  the  words  "the  same  thln^ 
appearlng^  In  such  letter  appears  this: 

"We  hare  a  contract  with  Mr.  Hllaods  and 
will  be  fulfilled  when  the  proper  time  comes  and 
the  company  financed,  bat  Mr.  Hilands  must 
remember  that  hie  contract  is  contingent  upon 
the  fulfillment  of  the  contract  with  the  Am- 
sterdam people,  which  up  to  the  present  time 
has  not  been  fulfllled.  •  •  *** 

The  court  granted  the  motion  for  a  new 
trial  upon  the  sole  ground  of  the  discovery  of 
such  new  evidence,  and  ordered  a  new  trial. 
From  the  order  so  granting  a  new  trial  the 
defendant  has  afvpealed. 

The  app^ant  alleges  that  the  order  grant- 
ing a  new  trial  was  erroneoos  because  such 
evidence  Is  pertinent  only  £6r  the  purpose  of 
Impeaching  Chas.  D.  Bicker's  testlmfmy ; 
becanse,  If  received,  such  evldenoe  Is  not  of 
such  character  as  would  probably  effect  a 
different  result  on  a  new  trial ;  because  the 
said  new  evidence  Is  Inadmissible,  for  the 
reason  'It  is  Incompetent,  Immaterial,  and 
irrelevant  for  any  purpose ;  and  because  the 
findings  of  fact  and  Judgment  were  supported 
by  a  prep<mderanee  of  the  evidence. 

The  question  of  diligence  in  presentli^ 
the  newly  discovered  erldenee  Is  not  Involv- 
ed. The  question  Is  whether  the  evidence  Is 
of  BUdi  nature  that  It  can  be  admitted  on  a 
new  trial,  and,  If  admissible,  will  it,  when 
Mm^dered,  probably  cause  a  different  re- 
sult? 

[1]  The  appellee  in  Us  motion  alleges  that 
the  newly  discovered  evidence — 
"is  most  material  in  this:  That  at  the  trial 
of  this  action  the  said  Ricker,  as  defendant's 
witness,  testified  in  corn^ratioa  of  the  defend- 
ant that  the  agreement  between  the  plaintiff  and 
defendant  wlto  respect  to  the  700,000  shares 
of  stock  Issued  to  the  defendant,  which  was 
the  subject-matter  of  the  said  ease,  vaa  that 
the  said  stock  should  be  given  to  the  said  de- 
fendant purdv  In  consideration  of  his  purchas- 
ing 150,000  shares  of  stock  of  the  same  corpora- 
tion at  10  cents  per  share,  and  that  the  agree- 
ment wag  not  as  testified  to  by  the  plaintiff, 
viz.,  that  the  said  stock  was  issued  to  the  said 
Sharpies  in  consiaeration  of  his  promise  to 
finance  the  said  Cerro  Cobre  Development  Com- 
pany. The  substance  of  said  Bicker's  testi- 
mony in  bis  own  words  is  as  follows :  'Q, 
What  did  lie  say  at  that  time  the  terms  of  this 
agreement  were?  A.  He  said  he  had  to  give 
Mr.  Sharpies  one-half  of  the  promotion  stock 
of  760,000  shares  to  induce  him  to  put  up  $15,- 
000  for  150,000  shares  of  treasury  stock  at  10 
cents  a  share.' " 

This  evidence  does  not  admit  of  the  con- 
struction placed  upon  it  by  the  appellee  in 
his  motion.  The  answer  Is  not  responsive 
to  tbe  question  asked,  viz.:  "Q.  What  did 
he  [Duvall]  say  at  that  time  the  terms  of 
this  agreement  wereT'  The  witness  In  reply 
to  the  question  did  not  pretend  to  state  the 
terms  of  the  Sharpies  contract  as  he  was 
asked  to  do,  but  answered  the  question  by 
stating  what  Duvall  had  said  to  the  witness 
as  the  effect  of  the  Sharpies  contract,  viz.: 

"He  said  he  had  to  give  Mr.  Sharpies  one-half 
the  promotion  stock  of  750,000  shares  to  induce 
him,^*  etc 


Therefore  the  ^opoaed  newly  discovered 
evidence  is  most  material  to  Impeach  that 
statement  of  what  Duvall  said  to  Bicker  In 
respect  to  tbe  Sbarples  contract,  not  what 
Bidker  testified  on  tbe  trial  constituted  tbe 
terms  (tf  said  C(Hitract  Ricker  did  not  pur- 
port to  dettdl  the  terms  of  the  contract  be- 
tween Duvall  and  Sharpies,  nor  did  be  indi- 
cate in  such  evidence  that  he  knew  the  terms 
of  tiia(  contract  He  simply  stated  what  be 
said  Duvall  told  blm  about  It,  and  what  was 
told  him,  by  bis  own  testimony,  amounted  to 
a  utatement  by  Duvall  of  the  effect  of  the 
contract  as  Duvall  construed  It,  and  nothing 
more. 

[2}  8nc3x  statement  coming  from  Duvall  at 
a  time  so  near  tbe  time  the  contract  was 
made  was  clearly  admissible  for  at  least 
two  reasons:  First,  it  amounts  to  a  con- 
struction of  the  contract  by  a  part?  to  it, 
and  is  valuable  in  determining  the  meaning 
of  tbe  contract;  second,  if  considered  as  a 
statement  of  a  fact  or  a  oondu^on  of  fact, 
it  la  admlsslhle  because  It  is.  In  effect,  a 
statonent  against  interest  In  ettlier  case 
Bicker  says  DnvfUl  said  to  blm  as  quoted, 
and  if  the  newly  discovered  evidence  can  af- 
fect mucker's  statement  It  must  go  to  the 
question  whether  or  not  as  a  fact  Duvall 
said  to  Bicker  what  Bl<^r  testified  Duvall 
said. 

[>]  Appellee  contends  In  his  motion  that  If 
awarded  a  new  trial  he  will  be  able  to  abow 
by  such  newly  discovered  evidence  "that  the 
said  stock  was  issued  to  tbe  said  Sharpies  In 
conslderaUon  of  bis  promise  to  finance  the 
said  Cerro  Gobre  Development  Company," 
averring  that  sudi  result  will  be  accompli^- 
ed  In  the  following  manner: 

"That  it  appears  In  a  copy  of  said  letter 
[newly  discovered]  that  the  said  Ricker  has 
made  statements  or  a  statement  to  tbe  writer 
thereof,  one  H.  G.  Lupoid,  contrary  to  his  tes- 
timony in  tbe  trial  of  this  action,  and  corrob- 
orating strongly  the  plaintiff's  testimony  here- 
in ;  that  upon  another  trial  of  this  action  plain- 
tiff can  secure  the  testimony  of  the  said  Lu- 
poid by  deposition  if  he  is  unable  to  secure  his 
personal  attendance  at  the  triaL  •  *  *  That 
the  said  Lupoid  cannot  truthfully  testify  other 
than  consistent  with  the  statement  niade  in  the 
letter  copied  above.  That  if  the  said  testimony 
of  Lupoid  were  heard" 

— a  different  record  would  be  made,  neces- 
sitating a  different  Judgment  The  Btatemeot 
contained  In  the  letter  is  quoted  above,  viz.: 
"You  criticized  Mr.  Duvall's  actions  In  giving 
Mr.  Sharplea  750,000  shares  of  Cerro  Cobre 
before  he  fulfilled  his  agreement;  why  repeat 
the  same  thing  with  Mr.  Hilands?" 

If  Lupoid  should  testis  as  a  fact  that 
Bicker  did  criticize  Mr.  Duvall's  actions  in 
giving  Sharpies  the  stock,  under  the  clr- 
cumstauces  mentioned  In  the  letter,  such  evi- 
dence would,  In  no  concelrable  manner,  tend 
to  establish  the  terms  of  the  Dnvall-Sba^tles 
contract,  tbe  matter  In  Issue.  Appellee  seems 
to  Insist  that  such  fact,  If  establlsbed  by 
Lupoid,  would  contradict  Bicker's  evidence. 
It  is  not  clear  how  sncb  a  result  would  fol- 
low, but,  conceding  tliat  Lupold's  supposed 
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testimony  would  tend  to  Impeach  Blcfeer'a 
statement,  then  the  effect  would  be  that  It 
would  appear  from  Lupold's  testimony  on 
a  new  trial  that  Dnvall  made  no  such  state- 
ment to  Bicker  as  Bicker  testified  was  made 
to  him  by  Dnrall.  So  considered,  Lupold's 
testimony  wonld,  In  its  nature,  be  clearly 
Impeaching  testimony.  The  general  rale  is 
that  a  new  trial  for  newly  discovered  evi- 
dence  of  an  Impeaching  character  will  not  be 
granted.  Chalmers  t.  Sheehy,  132  Cal.  468, 
64  Pac.  700,  84  Am.  St.  Bep.  62 ;  Brandt  v. 
Krogh,  14  Cal.  App.  89,  111  Pac  270 ;  Wood 
V.  Moulton,  146  Oal.  817,  80  Pac  92;  Griffin 
V.  Carrlg,  23  Colo.  App.  313,  128  Pac  1126; 
Knuffke  T.  Knnffke,  8  Kan.  App.  857,i  06 
Pac  326;  and  many  other  like  anthorltia 
may  be  foand  in  the  reported  cases. 

Api)ellee  concedes  this  general  rale,  but 
contends  that  the  newly  discovered  evidence 
must  be  of  an  entirely  impeaching  character, 
and  that,  while  the  newly  discovered  evidence 
here  In  gaestlon  is,  in  a  measure,  impeaching 
as  to  Bicker's  testimony,  it  successfully  con- 
tradicts his  testimony,  and  as  to  Duvall's 
testimony  such  evidence  Is  cumulative  and 
corroborative,  and  contradicts  Bicker,  and 
Is  therefore  grounds  for  a  new  trial,  citing 
from  29  Cyc  920,  the  mle  that  governs  sncb 
case,  viz.: 

"Newly  diacovered  evidence  to  successfnlly 
contradict  a  witness  upon  a  material  matter 
may  b«  cause  for  aUowing  a  new  trial,  and  It 
is  no  objection  to  such  allowance  that  the  evi- 
dence may  incidentally  impeach  a  witnean." 

This  rule  cannot  ai^ly,  for  the  reason  the 
sole  purpose  of  the  new  evidence  was  to 
show  that  Bicker's  testimony  was  untrue.  If 
Lupoid  would  testify  to  anything  affecting 
the  statement  of  Bicker,  it  must  be  to  facts 
tending  to  show  that  Duvall  did  not  make 
the  statement  to  Bicker  that  Bicker  testified 
he  did  make.  In  no  other  manner  could  Lu- 
poid contradict  Bicker's  testimony.  If  the 
purpose  of  Lupold's  testimony  is  to  corrobo- 
rate Duvall,  and  Impeach  Bicker  because  it 
is  contrary  to  Bicker's  testimony,  then  it 
must  be  that  Duvall  stated  to  Bicker  that 
Sharpies  was  given  the  stock  in  consideration 
of  his  promise  to  purchase  150,000  shares  of 
treasury  stock  at  10  cents  a  share  and  finance 
the  Cerro  Cobre.  If  such  is  the  statement  of 
Duvall  that  Lupoid  is  supposed  to  corrobo- 
rate, and  incidentally  Impeach,  Bicker's  tes- 
timony, then  such  evidence  of  Duvall's  state- 
ment would  clearly  be  Inadmissible  as  pure 
hearsay.  Lupoid  would  not  be  permitted  to 
testify  to  a  self-serving  statement  made  by 
Duvall,  and  certainly  such  evidence  would 
not  have  the  marks  of  cumulative  or  corrob- 
orative evidence,  but  would  be  simply  the 
bringing  in  of  a  witness  to  testify  that  Du- 
vall made  the  same  statement  to  the  witness 
and  to  Bicker  that  he  made  to  the  Jury. 


*  Reported  tn  full  In  the  Pacific  Reporter;  re- 
ported an  B  memorandum  decision  without  opinion 
In  the  KaDsas  Reports. 


Clearly  the  pnifKwed  evidence  wdold  have 
no  effect  to  cause  a  different  Judgment  to 
result  In  the  first  place  it  could  only  tend 
to  establish  an  immaterial  fact,  viz.,  that  Du- 
vall made  a  statement  to  witness  Bicker  dif- 
ferent from  that  testified  to  by  Bicker,  as 
the  effect  of  a  contract  made  by  Duvall  with 
Sharpies  by  which  Sharpies  acquired  pos- 
session of  the  stock,  and  such  different  state- 
ment BO  made  was  self-serving  as  Dnvall's 
opinion  of  the  effect  of  such  contract 

For  these  reasons  the  court  erred  In  grant- 
ing the  motion  for  a  new  trial  upon  the 
grounds  alleged. 

The  order  la  reversed  and  vacated,  and 
the  cause  remanded,  with  Instructions  to 
deny  the  motion  for  a  new  trial,  and  thereby 
reinstate  the  Judgment  reudered,  and  take 
such  further  proceedings  In  the  cause  as  the 
law  reQulres  to  enforce  the  said  Judgment 

BOSS,  0.      and  FBANKLIN,  3.,  concur. 


BBOWK  V.  OESTEBBBICH.   (No.  19566.) 
(Supreme  Court  of  Kansas.  June  12, 191S.) 

(SyOabut  by  the  Court.) 
Specific   PEaroeuANCE   <8=>121  —  ComiBAOT 

TO  Sell  Land  —  Evidence  —  Suffioibnot 

Aqainst  Dbiiubreb. 
In  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  a  farm,  the  issues  and 
plaintiff's  endence  examined,  and  held  suffi- 
cient against  a  demurrer  to  the  evidence. 

[Ed.  Note.-^For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Sfi  387-395;  Dec  Dig. 
«g=»121.] 

Appeal  trom  ZHrti^  Court,  DlcklnsoD 
County. 

Action  by  Richard  J,  Brown  against  Ed- 
ward Oesterrelch.  From  judgment  for  de- 
fendant, plaintiff  appeals.  Beversed  and 
remanded,  with  directions. 

James  V.  Humphrey,  of  Junction  City,  for 
appellant  Hurd  ft  Hnrd,  of  Abilene,  for 
appellee^ 

DAWSON,  J,  This  Is  en  appeal  from  a 
Judgment  sustaining  a  demurrer  to  plaintiff's 
evidence  in  a  suit  for  specific  performance 
of  a  contract  concerning  the  sale  of  a  Didc- 
Inson  county  farm.  On  S^tember  8,  1913, 
the  plaintiff  entered  Into  a  written  contract 
with  defendant  for  the  sale  of  plaintiff's 
(farm.  In  substance  the  terms  were  $1,000 
cash,  the  assumption  by  the  purchaser  of  a 
$6,600  mortgage  on  the  farm,  the  balance, 
about  $9,120,  "to  be  paid  in  cash  at  the  First 
National  Bank,  Junction  City,  Kan.,  on  or 
before  March  1,  1914."  The  plaintiff  agreed 
to  execute  and  deliver  a  warranty  deed  to 
defendant  upon  payment  of  these  sums  of 
money,  and  to  furnish  an  abstract  showing 
good  title,  and  to  put  the  defendant  in  pos- 
session of  the  farm.  The  plaintiff  also  agreed 
to  pay  all  the  incidental  expeoses  of  securing 
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a  renewal  of  the  mortgage  loan  on  tbe  farm 
which  was  to  mature  June  1,  1914.  The 
agreement  also  Btlpulated  that  the  farm 
should  be  measured  by  the  county  surveyor, 
aild  the  exact  price  should  be  $110  per  acre 
in  accordance  tfaerewltfa.  This  survey  was 
completed  on  February  17,  1914. 

The  plaintiff  dei>oslted  bis  deed  and  ab- 
stract with  the  First  National  Bank  about 
February  25,  1914.  He  also  made  arrange- 
ments with  the  banker  for  tbe  renewal  of  the 
mortgage.  The  defendant  failed  to  come  for- 
ward with  the  money  due  at  the  First  Na- 
tional Bank  on  March  1,  1014,  under  this  con- 
tract, and  plaintiff  brought  suit  for  specific 
performance.  The  defendant's  answer,  after 
a  general  denial  and  an  admission  of  the  ex- 
ecution of  the  contract  and  the  first  payment 
by  him  of  $1,000  thereon,  set  up  allegations 
0^  false  and  fraudulent  representations  con- 
cerning the  quality  of  the  land,  that  part  of 
it  was  full  of  stumps,  etc. ;  that  he  had  re- 
lied on  those  representations,  etc.,  and  that 
plaintiff  was  not  able  to  perform  his  part  of 
the  contraot;  that  plidutiff  was  not  the 
owner  of  a  dear  title  to  the  land,  nor  able 
to  give  good  title,  etc.  At  the  trial  the  plaln- 
tifl  assumed  the  burden  which  legally  rested 
upon  him,  and  produced  evidence  showing, 
so  far  as  the  case  Is  now  before  ns,  good  title, 
and  the  execution  and  deposit  of  the  deed 
with  the  bank  where  defendant's  payment 
was  due  and  payable  March  1,  1914.  He 
proved  by  the  banker  In  control  of  the  mort- 
gage that  arrangements  were  completed  for 
the  extension  of  the  loan  as  per  the  contract 
terms,  by  which  defendant  was  to  execute 
the  necessary  papers  and  plaintiff  was  to 
pay  the  inddentel  expenses,  avowed  his  will- 
ingness to  proceed  with  the  bargain,  and 
proved  the  default  of  the  defendant  There- 
upon the  defendant  demurred  to  plaintiff's 
evidence.  The  demurrer  was  snstalned,  and 
this  brings  the  case  here. 

What  was  the  matter  with  plaintiff's  evi- 
dence? That  is  bard  to  say.  Maybe  the 
district  court  did  not  believe  a  word  of  plain- 
tiff's testimony,  but  It  was  sufficient  against 
a  demurrer.  It  Is  suggested  by  counsel  for 
appellee  that  defendant  was  never  notified 
of  the  county  surveyor's  measurement  The 
contract  imposed  no  particular  duty  on  plain- 
tiff concerning  it.  Presumably  it  was  the 
duty  of  both  to  find  out  about  that,  and  par- 
ticularly tbe  duty  of  defendant,  because  upon 
it  determined  the  exact  sum  he  must  pay  over 
at  the  bank  on  March  Ist.  Were  this  not 
the  case,  it  was  a  matter  of  defense,  which 
he  should  liave  pleaded.  It  is  suggested  that 
plaintiff  had  made  no  offer  to  carry  out  the 
provision  for  the  extension  at  the  mortgage 
loan.  Tbe  proof  is  otherwise ;  and,  moreover, 
there  could  be  no  default  thereon  until  the 
time  of  renewal  should  arrive,  which  was 
June  1,  1914. 

It  Is  also  ni^red  that  no  deed  was  tendered. 


It  was  left  at  the  batak  with  the  banker  who 
was  to  receive  the  defendant's  payment  It 
was  not  to  be  delivered  until  defendant's 
March  payment  was  made.  The  exdiange  of 
cash  and  delivery  of  deed  were  to  be  simul- 
taneous. The  place  where  the  cash  was  to  be 
paid  was  specifically  designated.  That  was  a 
sufficient  designation  of  the  place  jvhere  de> 
Pendant  might  expect  the  surrender  of  the 
deed.  Moreover,  since  tbe  appdlee  Is  main- 
taining a  defense  of  false  and  fraudulent 
misrepresentation,  the  most  strict  and  tech- 
nical tender  of  the  deed  would  have  been  un- 
availing. It  Is  also  urged  that  defendant 
was  not  notified  tbat  the  deed  had  been  pre- 
pared, or  that  the  plaintiff  was  ready  to  car- 
ry, out  his  contract  This  is  too  fine  Tbe 
presumptions  were  all  to  that  effect  The 
plaintiff  had  received  the  first  payment  of 
$1,000  from  defendant,  so  he  could  hardly 
expect  that  the  bargain  would  not  proceed 
according  to  its  terms;  but  no  duty  was  im- 
posed upon  him  to  notify  or  remind  the  de- 
fendant tbat  plaintiff  was  getting  ready  to 
perform  and  would  expect  the  defendant  llk»- 
wise  to  be  ready  on  March  1st 

This  case  does  not  call  for  the  pronounce- 
ment of  any  new  principle,  nor  need  tbe  opin- 
ion be  extended  by  trite  repetitions  of  e«- 
tabltshed  law.  It  Is  reversed  and  remanded, 
with  instructions  to  set  aside  the  order  sus- 
taining tbe  demurrer  to  plaintiff's  evidence 
and  for  further  proceedings  consistent  there- 
with.  All  the  Justices  concurring. 


UVICK  V.  PIQUA  STATE  BANK. 
(No.  19572.) 
(Supreme  <3ourt  of  Kansas.   June  12,  1916.) 
(Syllahua  by  the  CourtJ 

Mortgages  «s»312— Refusal  to  Enteb  Sat- 
isfaction —  Penaltt  —  Vauditt  or  Stat- 
ute. 

The  provisiooi  of  sectioa  5202,  Graeod 
Statutes  1909,  authorizing  a  mortgagor  to  re- 
cover from  the  mortgagee  $100  damages  for  ro- 
fusing  to  enter  satisfnrtion  of  a  real  estate 
moruace,  is  not  in  contlict  with  section  6,  art 
0.  of  the  Constitution,  which  declares  that  tbe 

t)roceeds  of  fines  for  aoy  breach  of  the  penal 
aws  shall  be  exclusively  applied  to  the  support 
of  common  schools. 

[Ed.  Note.— For  other  cases,  see  Mott„ 
Gent  Dig.  U  930-041;  Dec.  Dig.  «s»812!l 

Appeal  from  District  Court,  Woodson 
County. 

Action  by  O.  H.  Llvlck  against  the  Plqua 
State  Bank,  a  corporation.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

O.  B.  Stephenson,  of  Tates  Center,  and  F. 
J.  Oyler,  of  lola,  for  appellant  Lamb  & 
H<^eland,  of  Yates  Oeuter,  for  app^lee. 

PORTER,  J.  Plaintiff  sued  and  recovered 
Judgment  against  the  bank  for  $100  damages 
and  $25  attorney's  fees  under  the  provisions 
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of  section  5202,  General  Statutes  1909,  based 
upon  tbe  refusal  of  the  bauk  to  enter  satis- 
faction of  a  mortgage  upon  real  property. 

The  defendant's  appeal  involves  but  a  sin- 
gle Question.  The  defendant  claims  that  tbe 
provision  of  this  section  of  the  statute  which 
authorizes  the  mortgagor  to  recover  from  tbe 
mortgagee  $100  damages  and  a  reasonable 
attorney's  fee  Is  unconstitutional.  It  is  in- 
sisted that  the  statute  is  in  conflict  with  sec- 
tion 6,  art.  6,  of  the  ConstltutioD,  which  pro- 
vides that: 

"The  proceeds  of  fines  for  any  breach  of  the 
penal  laws,  ehall  be  exclusively  applied  in  the 
several  couDties  In  which  the  money  is  pnid  or 
lines  collected,  to  the  support  ct  common 
schools." 

The  defendant  relies  upon  the  case  of 
Atchison,  T.  &  8.  F.  R.  Go.  v.  State,  22  Kan. 
1,  where  an  act  of  the  L^slatnre,  giving  to 
ut  Informer  who  hui  anstained  no  loss  one- 
half  of  the  proceeds  of  the  penalty  recovered 
against  a  railway  company  for  Titdatlng  a 
statute  reqnlrlng  railroad  companies  to  ring 
a  bell  or  sound  a  whistle  at  each  crossing  of 
every  traveled  public  road  or  street,  was  held 
to  conflict  with  this  provlalon  of  the  Consti- 
tution. The  Jndipnent  provided  that  one 
half  thereof  was  to  be  paid  to  Sanders  (who 
sued  in  the  name  of  tbe  state),  and  the  other 
half  to  the  sehool  fund  of  the  county.  It 
was  said  In  the  syllabus: 

"All  the  proceeds  of  penaltieB  imposed  as  Dun- 
ishment  for  a  breach  of  a  penal  statute  (and  not 
imposed  as  damages  where  loss  has  been  sus- 
tained) must  'be  exclusively  applied  to  the  sup- 
port of  common  schoola.'  "   Syl.  1. 

The  defendant  argues  that  the  statute  must 
be  construed  by  its  effect,  and  not  hy  the 
name  which  the  Legislature  ^ives  to  it,  and 
that  the  ruling  In  Atchison,  T.  &  S.  F.  R.  Co. 
V.  State,  supra,  means  that  where  no  actual 
loss  has  been  sustained  the  recovery  is  a 
fine,  and  that  the  statute  in  question  here  In 
terms  authorizes  the  mortgagor  to  recover 
$100  regardless  of  whether  he  has  in  fact 
sustained  a  cent  of  damages.  There  is  noth- 
ing in  the  case  to  uphold  the  defendant's  con- 
tention. The  opinion  recognized  the  clear 
distinction  between  "penal  laws,"  in  which 
tbe  penalty  Is  imposed  as  a  punislmient,  and 
laws  where  the  penalty  is  intended  as  com- 
pensation for  loss  or  damaefbs  sustained. 
Justice  Valentine,  speaking  for  the  court, 
used  this  language: 

"The  words  'pcual  laws,'  aa  used  in  the  Con- 
stitution, evidently  mean  laws  for  the  breach  of 
which  a  penalty  is  imposed,  and,  if  this  penalty 
is  imposed  merely  as  punishment,  the  penalty 
is  a  fine.  The  Legislature  may  give  damiues 
wherever  loss  has  been  sustained.  It  mny  even 
give  enhanced  damages,  double  damages,  treble 
damages,  exemplary  damages,  and  remote  as 
well  as  proximate  damages;  but  these  are  all' 
damages  because  of  Iosh  sustained,  and  not 
merely  punishment  For  some  bronch  of  the  penal 
laws.  It  baa  often  been  qtipstioned,  however, 
whether  the  I^egislature  could  give  as  damages 
more  than  mere  compensation  for  the  loss  sus- 
tained. It  It  were  a  n^w  question,  the  courU 
would  probably  at  the  present  day  hold  that  the 


T^Sislature  could  not  do  so.  The  Legislature 
may  also  give  costs,  such  as  officer's  fees,  wit- 
ness' fees,  attorney's  fees,  ete.;  but  tlieae  are 
also  given  as  compensation  for  loss.  The  Legis- 
lature may  also  give  interest,  or  enhanced  dam- 
oges  or  penalties,  in  the  natnre  of  interest ;  but 
this  is  also  done  npoo  the  principle  of  frlving 
compensation  foe  loss."   Page  15  of  22  Kan. 

The  statute  in  qnestlni,  or  one  substantial- 
ly the  same,  has  been  In  the  laws  of  Kansas 
since  the  Bogus  Statutes  of  18SS.  The  first 
provision  was  for  a  forfeiture  to  the  aggriev- 
ed party  of  10  per  cent,  upon  tbe  amount  of 
the  mortgage.  Section  23,  c.  114,  Stat  Kan. 
Territory  ISGS.  In  1862  the  statute  was 
changed,  and  practically  tbe  same  provision 
of  the  presmt  statute  was  adopted,  making 
tbe  mortgagee  liable  to  the  mortgagor  or  his 
grantee  or  belre  in  the  sum  of  $100.  Section 
3,  c  151,  Gomp.  Stat.  1862.  Tbe  present  stat- 
ute has  been  In  existence  since  1889.  Cbai)- 
ter  176,  Laws  1889.  The  statute  Is  not  open 
to  tbe  same  obJectlfHi  that  was  raised  against 
the  act  under  consideration  In  Attdiison,  T.  ft 
S.  F.  B.  Co.  T.  State,  22  Kan.  1.  There  the 
statute  provided  that  any  Infbrmer  could  re- 
cover. Here  the  right  of  recovery  Is  limited 
to  those  who  it  is  presumed  have  sustained 
damages  by  the  negligence  of  the  mortgagee 
to  satisfy  the  mortgage. 

In  Tucker  v.  Railway  Co.,  82  Kan.  222, 108 
Paa  89,  the  court  had  under  consideration 
the  provisions  of  an  act  to  establish  maxi- 
mum rates  for  transporting  crude  oil  and 
forbidding  rebates  and  providing  penalties 
for  its  violation.  Chapter  353,  Laws  1005 ; 
sections  7163-7165,  Gen.  Stat.  1909.  The 
same  contention  was  made  there  that  tbe  pro- 
vision of  tbe  act  making  the  railway  com- 
pany guilty  of  a  violation  liable  to  any  per- 
son Injured  thereby  In  the  sum  of  $500  as 
liquidated  damages.  The  act  made  the  giv- 
ing of  rebates  a  misdemeanor  punishable  by 
flne  and  Imprisonment,  but  It  was  ruled  In 
that  case: 

"The  damages  recoverable  by  an  aggrieved 
flhippcr  under  the  act  referred  to  do  not  consti- 
tute a  fine  for  the  breach  of  a  penal  law,  wbidi 
must  go  to  the  school  fund  under  section  6  of 
article  6  of  tbe  Constitution."    Syl.  2. 

It  follows  that  the  Judgment  will  be  affirm- 
ed. All  the  Justice  coucurring. 


WAITER  V.  MIRSOt'RI  PAC.  RT.  CO.t 
(No.  19404.) 
(Supreme  Court  of  Kansas.    June  12,  1015.) 

(Svliabut  by  the  Court.) 

\.  Railroads  ^=>222—OBaTBTiCTioN  OF  Btbebt 
Delating  Fibe  Department— Loss  fboh 
FiBE— FjIabilitt  of  Railboad  Coupant. 
\VhCTe  tbe  ordinances  of  a  city  prohibit 
railroads  from  blocking  or  obatmcting  any 
street  for  more  than  five  minutes,  and  cntirefy 
prohibit  stopping  engines,  cars,  or  trains  on 
certain  streets,  and  where  a  train  is  stopped  on 
one  of  the  last-mentioned  streets  for  uie  pur- 
pose of  repairing  the  brake  rigging  on  an  en- 
gine which,  witoont  negligoice  on  the  part  of 
the  railroad,  is  broken  and  dragging  on  the 
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track  and  liable  to  derail  the  train,  and  the  fire 
department  of  the  city,  unknown  to  the  train- 
men, is  delared  three  or  four  minutes  in  cro^ 
ins  the  railroad  track  on  this  street,  and  as  a 
result  property  ia  consumed  b;  fire,  the  railroad 
is  not  liable  for  the  loss,  if  it  pulla  its  train  oit 
the  street  as  soon  as  it  can  after  it  is  notified 
that  tbe  fire  department  desirea  to  cross  the 
trade, 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  720-724;  Dec.  Dig.  «=»222.] 

2.  Railboads    ^=»246  —  Obbtbuction  or 

Stbeets— Ubdinance. 

Under  section  1281  of  the  General  Stat- 
utes of  1909.  cities  of  the  first  class,  having  a 
coQuniaidoii  form  of  govemmeut.  have  power 
to  enact  ordioances  prohibiting  trains  from 
blocking  certain  streets  at  an;  time,  and  from 
blocking  any  street  for  more  than  five  minutes 
at  one  time. 

lEd.  Note. — For  other  cases,  see  Rail  runds. 
Cent.  Dig.  SS  758-T80;  Dec.  Dig.  «=>246.1 

Appeal  from  District  Ckinrt,  Sedgwick 
County. 

Action  by  J.  Walker  against  the  Missouri 
FadOe  Ballway  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

W.  P.  Waggener  and  A.  E.  Crane,  both  of 
Atchison,  and  David  Smyth,  of  Wichita, 
for  appellant.  Souders  &  Souders,  of  Wichi- 
ta, for  appellee. 

MARSHALL,  J.  The  plaintiff  recovered 
judgment  for  damage  to  his  building  caused 
by  fire.   Tbe  defendant  appeals. 

The  plaintiff's  building,  and  furniture 
therein,  were  damaged  by  fire  comiuuulcated 
from  another  building.  The  fire  was  not 
started  by  the  defendant  The  defendant's 
train,  standing  on  the  track  five  minutes, 
blocked  Central  avenue.  In  Wichita,  aud  de- 
layed the  fire  department  three  or  four  min- 
utes in  reaching  the  fire.  By  one  ordinance 
of  tbe  city,  trainmen  were  prohibited  from 
blocking  any  street  longer  than  five  minutes, 
and  by  another  ordinance  they  were  prohibit- 
ed from  stopping  trains,  engines,  or  cars,  on 
Central  avenue.  The  train  was  stopped  un- 
der the  rule  of  "safety  first,"  to  repair  the 
brake  rigging  on  the  locomotive,  which  had 
fallen  down  and  was  dragging  on  tbe  track. 
In  which  condition  it  might  derail  some  part 
or  all  of  the  train. 

Tlie  jury  made  special  findings  of  fact  as 
follows; 

"Q.  1.  Did  a  locomotive,  with  a  number  of 
cars  attached  to  it.  back  said  cars  north  orer 
Central  avenue  and  couple  onto  other  cars 
which  were  north  of  Central  avenue  at  tbe  time 
of  the  fire?   A.  1.  Yes. 

"Q.  2.  After  said  cars  had  been  coupled  to- 
gether, did  said  locomotive  start  south  witih 
said  cars?    A.  2.  Yes. 

"Q.  3.  Was  said  train  stopped  shortly  after 
it  had  started  south  because  of  tbe  fact  that  the 
brake  ringing  on  the  locomotive  had  fallen 
down  and  was  dragging  on  tbe  trades?  A.  3. 
Yes. 

"Q.  4.  At  tbe  time  said  train  stopped  across 
Cciitrnl  avenue  to  repair  the  brake  rigging  on 
tbe  engine,  did  any  of  those  in  chiirse  of  said 
train  have  any  knowledge  that  there  was  a 


building  on  fire  west  of  said  crossing?  A. 

4.  No. 

"Q.  6.  At  the  time  said  train  was  stopped  to 
repair  said  brake  rigging,  had  the  fire  depart- 
m«it  reached  said  crossing?    A.  6.  No. 

"Q.  7.  When  those  in  chaise  of  said  train  re- 
ceived notice  that  there  was  a  fire  west  of  said 
crossing,  and  that  the  train  blocking  said  street 
crossing  prevented  tbe  fire  department  from 
crossing  o\-er  said  crossing,  what  was  there  that 
those  in  charge  of  said  train  could  have  done 
which  they  did  not  do  to  open  said  crossing,  so 
that  it  could  be  used  by  said  fire  department? 
A.  7.  Nothing. 

"Q.  8.  After  said  train  had  coupled  onto 
said  cars,  which  were  north  of  Central  avenue 
crossing,  and  had  started  to  pull  said  cars  over 
said  crossing,  and  then,  after  moving  some  dis- 
tance, stopped  to  repair  said  brake  rigging  on 
said  locomotive,  how  long  did  said  train  at  that 
time  remain  stationary  r    A.  8.  Five  minutes. 

"Q.  9.  At  the  time  said  train  stopped  for  the 
purpose  of  making  temporary  repairs  to  said 
brake  rigging,  had  the  fire  department  reached 
Central  avaiue  crossing?   A.  9.  No. 

"9.  10.  Uow  long  was  said  fire  department 
detamed  at  said  crossing  by  reason  of  defend- 
ant's train  blocking  the  same?  A.  10.  Three 
or  four  minutes. 

'!Q.  How  long  was  Central  avenue  blockaded 
by  defendant's  train?   A.  Five  minutes. 

"Q.  Did  a  member  of  the  train  crew  know 
that  the  fire  department  was  desirous  of  cross- 
ing defendant's  track  on  Central  avraue  to  igo 
to  a  fire  vhea  the  train  was  on  Central  avenue? 
A.  Yes. 

"Q.  Did  such  member  of  the  train  crew  ^ 
nal  the  engineer  to  pull  tbe  train  away  from 
Central  avenue?    A.  >'o. 

"Q.  Did  such  member  of  the  train  crew  at- 
tempt to  signal  the  engineer  in  charge  of  the 
train  to  pull  the  train  away  from  Central  ave- 
nue?  A.  Yes. 

"Q.  Was  the  engineer  in  charge  of  tbe  train 
negligent  in  obBer\'ing  the  signals  giren  by  a 
member  of  the  train  crew?    A.  No. 

"Q.  Did  the  engineer  delay  for  an  unreason- 
able time  in  moving  the  train  from  Central 
avenue?    A.  No. 

"Q.  If  the  train  had  not  obstructed  CwtraJ 
avenue,  would  tbe  fire  department  have  saved 
any  part  of  plaintiff's  property  from  being  de- 
stroyed by  fire?   A.  Yes.** 

[1]  The  negligence  chafed  In  the  petition 
la  that  tbe  defendant  blocked  Central  ave- 
nue for  about  ten  minutes,  aud  tbat  this  was 
in  Tiolatlon  of  tbe  ordinances  of  the  dty  and 
of  the  statutes  of  the  state.  If  there  was 
no  legul- justification  or  excuse  for  stopping 
the  defendant's  train  on  Central  avenue,  the 
Instructions  of  the  court,  the  verdict  of  tbe 
jury,  and  the  judgment  are  right  and  prop- 
er; but  on  tbe  other  hand,  if  there  was  le- 
gal justification  or  excuse  for  stopping  tbe 
train  with  cars  across  Central  avenue,  the 
defendant  should  not  be  beld  liable.  The 
findings  of  tbe  jury  show  tbat  the  train  was 
stopped  because  the  brake  rigging  on  the  lo- 
comotive bad  fallen  down  and  was  dragging 
on  the  tra(&8.  Tbe  evidence  shows  that  this 
was  liable  to  derail  tbe  cars.  In  order  to 
escape  liability  for  8to|q;)lug  on  Central  ave- 
nue, was  It  necessary  for  the  defendant  to 
pull  Its  train  off  that  avenue,  and  take  the 
chances  of  wrecking  tbe  train,  destroying  its 
property  and  that  carried  by  It,  and  of  in- 
juring Its  employ^  ahd  others  who  might  be 
near  tbe  track?   We  think  not   The  trabi- 


4s»For  other  cues  Me  ■•me  topic  and  KEY-NUMBBR  in  all  K«7-Numbered  Dlgoats  aad  Indozet 

Digitized  by  Google 


Kan.) 


BOST  T.  UNION  FAO.  B.  GO. 


679 


men  did  not  know  of  the  Are.  They  were 
obeying  the  rules  that  the  pnbllc  demaDds 
shall  be  enforced  for  the  protection  of  life 
and  property.  It  would  not  have  been  n^U- 
gence  on  the  part  Of  the  defendant.  If  Its 
train  had  been  wrecked,  without  Its  fault,  on 
Central  avenue,  thereby  dosln;  the  avenue 
of  travel;  nrither  would  It  have  been  negli- 
gence for  the  defendant  to  have  sjiopped'  Its 
train  on  Central  avenue  to  prevent  an  acci- 
dent which  would  cause  injury  to  person  or 
property;  neither  was  it  negligence  for  the 
dcfumlant  to  stop  Its  train  on  Central  ave- 
nue to  prevent  an  accident  that  might  have 
resulted  in  Injury  to  life  or  property.  This 
Is  true,  not\\itbstanding  the  ordinances  of 
the  city.  If  the  ordinances  are  construed  so 
as  to  prohibit  stopping  on  Central  avenue  to 
prevent  accidentBt  they  are  nnreaaooable  to 
that  extent 

The  conrt  inatnicted  the  Jury,  In  part,  as 
follows: 

"If  you  find  that  the  defeodast  stopped  the 
train  in  question  on  Central  avenue,  and  there- 
by obstructed  its  passaee,  then  you  axe  instruct- 
rd  that  such  obstruction,  under  the  evidence 
in  this  case,  violated  the  ordinancea  of  the  city 
■of  Wichita  and  the  statute  of  Kansas  referred 
to,  without  regard  to  whether  the  obstruction 
was  reasonable  or  unreasonable,  accidental  or 
intentional." 

Tbis  was  erroneous  for  the  reasons  above 
set  forth,  and  because  the  state  law  does  not 
prohibit  stopping  on  streets.  Section  7142 
of  the  General  Statutes  of  1900  reads: 

"Kach  and  every  railroad  company  or  any 
corporation  leaainj;  or  otherwise  operating  a 
railroad  in  KanBas  is  hereby  prohibited  from 
allowing  itB  trains,  engines  or  cars  to  stand 
upon  any  public  road  within  one-half  mile  of 
any  incorporated  or  unincorporated  city  or 
town,  station  or  flag  station,  or  upon  any  cross- 
ing or  street,  to  exceed  ten  minutes  at  any  one 
time  without  leaving  an  opening  In  the  traveled 
portion  of  the  public  road,  street  or  crossing  of 
at  least  thirty  feet  in  width." 

This  statute  must  be  so  construed  as  to 
permit  trains  to  stop  anywhere  to  prevent  ac- 
cidents. The  question  of  the  neces.sity  for 
stopping  the  train  to  prevent  an  accident 
should  have  been  submitted  to  the  iury. 

[2]  2.  The  defendant  argues  that  the  or- 
dinances of  the  city  are  void  because  they 
place  greater  restrictions  on  the  (H>erations 
of  trains  than  those  placed  by  the  statute. 
The  city  of  Wichita  geta  Its  authority  to  pass 
these  ordinances  from  section  1281  of  the 
General  Statutes  of  1000.   This  section  Is: 

"To  regulate  the  crossingB  of  railway  and 
street  railway  tracks  and  provide  precautions 
and  prescribe  rules  regulating  the  same,  and 
to  regulate  the  runninR  of  street  railways  or 
cars  and  railway  engines  and  cars  in  the  city, 
and  to  prescribe  rules  relating  thereto  and  gov- 
erning tlie  speed  thereof;  and  to  make  other 
and  further  provisioaa.  rules  and  regulations  to 
prevent  accidents  at  crossinss  and  on  traclu  of 
railways,  and  to  prevent  fires -from  engines; 
and  to  require  all  railway  componics  to  erect 
viaducts  over,  or  tunnels  under,  tb^r  tracks  at 
the  crossing  of  streets." 

These  ordlnancea  us  wltbln  this  section 
of  the  statute.  Unless  the  powers  granted  by 


this  section  are  in  conflict  wtOi  section  7142 
of  the  General  Statutes  of  1909.  the  ordinanc- 
es must  be  held  valid,  subject  to  the  con- 
struction herein  Indicated.  Under  sectlm 
7142  of  the  General  Statutes  of  1909,  trains, 
engines,  or  cars  must  not  stand  on  streets 
to  exceed  ten  minutes  at  any  one  time  with- 
out leaving  an  opening  for  travel,  but  this 
does  not  prohibit  cities  from  placing  great- 
er restrictions  on  the  operation  of  trains  to 
keep  Its  streets  open  and  to  prevent  acci- 
dents. Section  7142  does  not  say  that  trains 
shall  be  permitted  to  stand  on  streets  for  ten 
minutes.  No  right  Is  conferred  by  that  sec- 
tion. It  Is  not  necessary  that  the  ordinances 
of  the  city  permit  trains  to  block  streets  for 
ten  minutes.  In  citlee  of  60,000,  to  permit 
successive  trains  to  stand  for  ten  minutes 
across  a  busy  street  would  be  a  serious  and 
uunecessary  inconvenience.  The  statute  does 
not  provide  that  tbis  shall  be  done.  Bearing 
somewhat  on  this  question  are  Mlnueola  v. 
Naylor,  &i  Kan.  147,  113  Pac.  309,  and  Stark 
V.  Qeiser,  90  Kan.  504,  005,  135  tac.  666. 

The  defendant  also  contends  that  Judgment 
should  have  been  rendered  In  its  favor  on  the 
findings  and  the  undisputed  facts,  and  asks 
that  this  court  direct  Judgment  In  Us  favor. 
That  we  cannot  do.  The  case  should  be  sub- 
mitted to  a  Jury  under  proper  Instructions. 

The  Judgment  Is  reversed,  and  a  new  trial 
is  grauted.  All  the  Justices  concurring. 


ROST  V.  UNION  PAO.  R.  CO.    (Na  10313.) 
(Supreme  Court  of  Kansas.    June  12,  10in.> 

(Syllabut  bu  the  Court.) 

1.  BXPI^IVEB  «=»12— iNJtTBIES  VBOH  Bu,n- 
INO— BUSDEN  OF  PBOOF. 

The  rule  announced  in  Chcriyvale  v.  Study- 
vin,  76  Kan.  285,  91  Pac.  «0,  11  L.  R.  A.  (N. 
S.)  S^,  that  in  order  to  recover  for  damages 
censed  by  blasting  negligence  must  be  shown,  is 

followed. 

[Ed.  Note.— For  other  cases,  see  Explosives. 
Cent  Dig.  8L0.  10;  Dec.  Dig.  «=>12;  Negli- 
gence, Cent.  tHg.  f  32.] 

2.  Explosives  €=»12— TrrJuniEs  niou  Blast- 

INO— SUFPICIEKCY  OP  EVIDBNCS. 

While  injury  to  the  building  was  not  of  it- 
self proof  of  uegligent  blasting,  still,  as  the  evi- 
dence was  such  that  negligence  might  fairly  and 
reasonably  be  inferred  therefrom  the  verdi'-t 
finding  or  necessarily  Implying  negligence  will 
not  be  disturbed. 

[Ed.  Note.— For  other  eases,  see  Explosives, 
Cent.  Dig.  UO,  10;   Dec  Dig,  «=s»12;  NcgH- 
e,  Cent-^Mg.  %  82.] 


gence. 


Appeal  from  District  Court,  Wyandotte 

Countj'. 

Action  by  Josephine  Rost  against  the  Un- 
ion Pacific  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

R.  W.  Blair,  of  Topeka,  A.  U  B«ger,  of 
Kansas  City,  and  O.  A.  McGaw  and  T.  M, 
Lillard,  both  of  Topeka.  for  appellant  R.  A. 
Kope.  of  Kansas  City,  for  appellee. 
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WEST,  J.  Tbe  plalntlfl  sued  for  damages 
to  her  tuniK  caused  by  blasting  done  by  the 
defendant  in  making  an  excavation  on  Its 
right  of  way  near  where,  the  building  la  lo- 
cated. The  petition  alleged  that  the  excava- 
tion was  mode  by  drilling  holes  and  filling 
them  with  giant  powder  and  other  high  ex- 
I^odiies,  resulting  In  cracking  the  outer  wall 
of  her  building,  which  was  of  brick,  and 
causing  the  plastering  to  break  In  places 
and  fall.   It  was  charged  that: 

"By  reason  of  the  careless  and  negligent  acts 
of  defendant,  its  afcent  and  employes,  Id  dU- 
chargiug  and  exploding  off  excessive  quantities 
of  dynaniite,  giant  powder,  and  other  highly  ex- 
plosive materials  In  dose  proximity  to  plaiDtiftB 
prowrty.  plaintiff  bas  been  damaged  in  the  sum 
of  $2,000,  for  which  she  aska  judgment" 

The  Jury  were  Instructed  that  the  burden 
of  proof  was  upon  the  plaintiff  to  prove  the 
negligence  alleged,  and  that  such  negligence 
could  not  bo  presumed,  but  might  be  Inferred 
from  facts  and  circumstances.  The  plaintiff 
recovered,  and  the  defendant  appeals  and  as- 
signs error  In  overruling  Its  demurrer  to 
plaintiff's  evidence,  In  denying  the  motion 
!or  a  new  trial  and  Ita  request  to  direct  a 
rerdlet;  Its  theory  being  that  no  negligence 
jvas  proved,  and  hence  no  recovery  can  t>e 
had. 

[1]  The  rule  In  Cherry  vale  v.  Study  vln, 
m  Kan.  285,  91  Pac.  60,  11  L.  R.  A.  (N.  S.)' 
■185,  is  relied  upon.  In  that  case  It  was  de- 
cided that  as  a  general  proposition,  when- 
ever an  individual,  corporation,  or  municipal- 
ity has  the  right  to  do  and  does  a  work  of 
this  character,  and  Injury  results  without 
trespass,  the  Injured  party,  In  order  to  re- 
cover, must  allege  and  prove  that  tbe  Injury 
resulted  from  negligence  In  the  doing  of  the 
work.  There  is  no  disposition  to  depart  from 
the  result  thus  stated,  and  hence  the  theory 
contended  for  by  the  plaintiff  that  recovery 
may  be  bad  In  the  absence  of  negligence  can- 
not be  approved. 

[2]  A  careful  examination  of  the  record, 
ho\\'ever,  leads  to  the  conclusion,  like  that  In 
the  Studyvln  Case,  that  the  evidence  did 
in  fact  warrant  the  jury  in  finding  the  de- 
fendant negligent.  Although  a  permit  had 
been  procured,  and  although  In  a  technical 
sense  no  express  negligence  was  specifically 
described,  still  the  plaintiff  testified  in  sub- 
stance that  the  blasting  had  been  going  on 
for'  several  months,  and: 

"When  the  blasting  was  going  on  one  day,  I 
was  inside  the  building  and  felt  the  fioor  raising 
when  the  blasts  went  off.  This  was  the  last 
heavy  blasting  they  did.  It  cracked  a  wide  atrip 
around  the  ceiling,  which  is  there  to  this  day. 
Then  they  blasted  again  and  cracked  it  again. 
The  crack  appeared  both  in  the  ceiliog  and  the 
wall,  and  the  plastering  is  loose  now.  This  was 
one  afternoon  about  4  o^clock.  It  seemed  to  bo 
an  extra  heavy  blast" 

AnoUier  witness  testified  that  she  was 
In  the  bnlldhig  wh^  the  blast  jnst  described 
was  set  off,  and  that  it  shook  the  whole 
building,  and  that  'the  windows  shook.  A 


fair  Inference  from  this  ]i  that  on  the  day 
In  question,  after  a  long  continuance  of  the 
work  in  a  careful  manner,  excessive  cSiaTges 
of  explosires  were  used ;  tbat  is,  charges  un- 
necessary and  carelessljr  excessive  resulting 
in  damage.  This  does  not  mean  that  it  is  a 
case  ct  res  Ipsa  loquitur,  or  tbat  the  mere 
fact  of  injury  la  proof  of  negligence.  It 
simply  mieans  that,  after  proceeding  with 
the  work  for  a  long  time  without  injury,  all 
at  once  on  the  day  in  question,  although 
nearer  the  building  than  formerly,  what  ap- 
peared to  be  an  extraordinary  amount  of  ex- 
plosives was  used,  resulting  in  injury  to  the 
building,  and  that  from  the  whole  situation 
thus  presented  n^llgence  at  that  time  might 
fairly  and  reasonably  be  inferred. 

The  jury  viewed  the  premises  and  heard 
the  testimony,  and  In  accordance  with  the 
clear  instructions  of  the  court  found  that 
the  work  had  been  negllgmtly  don&  Givlog 
the  testimony  and  the  Inferences  to  be  drawn 
therefrom  doe  weight  and  Mmsidaatlon,  It 
cannot  be  said  that  there  was  an  entire  fail- 
ure to  show  negligence,  and  therefore,  within 
the  rule  of  Cherryvale  T.  Studyvln,  the  ver- 
dict must  be  upheld.  ■ 

The  judgment  Is  afBrmed.  All  the  JusHcm 
concurring. 

AULTMAN  &  TAYLOR  MACHINERY  CO.  r. 
SCnU&RKOLK.   (No.  10S25.) 
(Supreme  Court  of  Kansas.  June  12, 1015.) 

(SyllahuB  hy  the  Court.) 

1,  Sales  ^=»53— Contbact— Fbatjd  —  Estop- 
pel— Question  fob  Jdht. 

Une  who,  after  contracting  to  buy  an  en- 
gine, subject  to  inspection,  examines  all  of  it  ex- 
cept the  fire  box,  and  omits  to  examine  that  be- 
cause he  could  not  do  so  without  soiling  his 
clothes,  is  not  as  a  matter  of  law  precluded  from 
relying  upon  statements  fraudulently  made  to 
him  by  the  seUer  regarding  its  condition,  or  from 
making  such  statements  the  basis  of  a  rescission 
of  tbe  contract  for  fraud.  Whether  a  sufficient 
reason  existed  for  omitting  a  complete  inspection 
is  a  question  of  fact  to  be  determined  upon  all 
the  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g§  145-151 ;   Dec.  Dig.  ®=>53.] 

2.  Sales  ^»  126  ~  Rescission  fob  FKAtrn  — 
Evidence — QiJisnoN  fob  Jdbt. 

The  evidence  held  not  to  show  c<mclusively, 
as  a  matter  of  law,  that  the  election  of  a  buyer 
to  rescind  a  contract  of  sale  for  fraud  was  not 
made  with  sufficient  promptness  to  be  effective. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g§  313-317:  Dec  Dig.  «=>12e.l 

8,  Evidence  €=»442— Wabbantt— Obal  Rbp- 

bbsentations. 

Where  a  written  contract  of  sale  is  com- 
plete, and  covers  the  matter  of  warranty,  the 
buyer  cannot  rely  upon  prior  or  contempo- 
raneous oral  representations  as  to  the  condition 
of  the  property  as  constituting  a  warranty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  8S  1874^1897 ;  Dec.  Dig.  «=3»442.] 

Appeal  from  District  Court,  Washingttm 
County. 

Action  by  the  Aultman  ft  Taylor  Machinery 
Company  against  E.  Schlerkotk.    From  a 
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jodinnent  for  defendant,  plalntlEf  appeals. 
Reversed,  and  new  trial  ordered. 

J.  R.  Hyl^d  and  Charles  Smith,  both  of 
Washington,  Kan.,  and  Pulslfer  &  Hunt,  of 
Concordia,  for  appellant.  Edgar  Bennett,  of 
Washington,  Kan.,  and  Theo.  H.  Polack,  of 
UaiysTllle,  for  appellee. 

UASON,  J.  On  Januar7  2, 1912,  the  Ault- 
man  &  Taylor  Madilnery  Company  brought 
r^lerln  against  B.  Schlerkolk  for  the  recov- 
ery of  a  qaantity  of  machinery  on  which  It 
bad  a  chattel  mortgage.  Judgment  was  ren- 
dered for  the  defendant,  and  the  plalntlfE  ap* 
peals. 

The  mortgage  was  for  (2,406.  Of  this 
amoant,  ^JBOO  represented  the  pnrdiase 
price  of  an  mgiSQ  bought  by  the  defendant 
from  ttae  platnUfl.  llie  defendant  maintain- 
ed that  he  had  been  Induced  to  buy  it  by 
fraudulent  r^resentattons  concerning  It,  that 
be  had  rescinded  the  contract  of  purchase, 
and  that  tbe  credit  to  whicli  he  was  entitled 
on  this  account  together  with  jnyments  that 
had  been  made,  was  sufficient  to  wipe  out 
tbe  mortgage  d^t.  "Die  principal  contro- 
rersy  is  whether  tbe  evidence  Juatifled  a 
finding  of  ^ud  and  rescission. 

[1]  The  engine  was  sold  under  a  contract 
written  upon  one  of  tbe  company's  printed 
forms,  which  Included  a  number  of  ia>eclflc 
warranties,  with  provl^ous  that  tbe  company 
should  be  giT«i  certain  notice  of  any  defiscts, 
and  opportunity  to  make  repairs.  The  engine 
was  described  as  secondhand,  and  the  con- 
tract provided  that  secondhand  machinery 
was  not  warranted.  Upon  the  margin  were 
written  the  words;  "Subject  to  Inspection 
unUl  shipment"  Schlerkolk  saw  and  Inspect- 
ed the  engine  before  it  was  shlnwd.  Accord- 
ing to  hla  evidence,  he  examined  It  as  far  as 
ho  could  see  it,  without  crawling  into  the 
fire  box.  He  did  not  do  this  because  he  had 
DO  old  clothes  to  put  on,  and  did  not  want  to 
spoil  the  suit  he  waa  wearing.  He  had  al- 
ready asked  the  company's  agent  If  the  fire 
box  was  cracked,  or  if  there  was  anj-thiug 
wrong  with  it.  and  in  reply  bad  been  told 
that  there  waa  nothing  wrong  with  it — that 
It  was  not  cracked,  and  waa  In  flrst-dass  con- 
dition—as good  as  new.  He  believed  and  re- 
lied on  these  representations.  AVhen  tbe 
engine  was  put  to  use,  leaking  developed,  aud 
upon  examination  seven  cracks  were  foucd  In 
the  fire  box,  and  three  places  where  plugs  had 
already  been  put  in  to  stop  the  leaka.  Com- 
plaint was  made  to  tbe  agent,  who  In  re- 
qwnse  stated  that  he  knew  about  tbe  ^uga, 
bat  did  not  know  about  the  cracks. 

Tbe  company  contends  that  In  view  of  the 
opportunity  to  Inspect,  and  of  tbe  Inspection 
that  was  actually  made,  Schlerkolk  had  no 
right  to  rely  on  any  statanenta  made  to  him 
as  to  the  condition  of  tbe  engine ;  that  these 
were  permissible  as  "dealer's  talk."  "puffing," 
or  mere  expressions  of  opinion;  and  that  In 
fact  he  bought  upon  bis  own  Judgment  A 


number  of  dedsloiis  are  cited  In  support  of 
this  contention.  It  Is  not  thought  desirable 
to  review  th^.  Each  case  must  In  a  large 
measure  be  determined  on  its  own  facts.  20 
Cyc.  32.  Here  the  question  whether  tbe  In- 
convenience of  examining  the  fire  box  was 
sufHdent  to  Justify  Schlerkolk  in  relying  np- 
on  the  agent's  assurance  as  to  Its  condition 
was  a  fair  matter  for  the  determlnatiou  of 
the  Jury.  20  Cyc.  61,  62.  The  present  tend- 
ency is  to  limit,  rather  than  extend,  the  rule 
thnt  enables  the  perpetrator  of  a  fraud  to 
take  advantage  of  his  victim's  want  of  pru- 
dence. Epp  r.  Hlnton,  91  Kan.  013,  138  Pac. 
576,  L.  R.  A.  1915A,  675;  14  A.  &  E.  Encyd. 
of  li.  122.  The  fact  that  repairs  had  already 
been  made  In  tbe  fire  box,  to  tbe  knowledge 
of  tbe  agent,  with  the  other  circumstances  lu 
the  case,  gave  room  for  an  Inference  that  he 
knew  of  the  falsity  of  his  statements  as  to 
its  condition. 

[2]  The  contention  Is  also  made  that 
Schlerkolk  did  not  act  with  promptness  upon 
discovering  the  defect,  and  did  not  take  ac- 
tion necessary  to  a  rescission  of  the  contract 
of  purchase.  His  evidence  In  this  regard  waa 
to  this  effect:  He  received  the  engine  in  th*; 
fall  of  191,0.  _He  had  It  two  months  before 
using  it  He  used  It  a  little  over  three  weeks 
In  sawing  wood.  After  the  first  week  it  be- 
gan to  leak.  He  made  no  further  use  of  It 
until  the  following  June,  when  he  began 
threshing  with  It  After  four  weeks  It  leak- 
ed so  badly  that  he  had  to  quit  using  It  He 
sent  for  a  boiler  maker  to  fix  the  flues,  who 
found  where  the  leaks  were.  Schlerkolk  then 
discovered  the  condition  of  the  flre  box,  and 
notified  the  company.  An  agent  was  sent' 
who  attempted  repairs,  but  without  perma- 
nent good  effect  After  further  negotiation, 
Schlerkolk  told  agents  of  the  company  that 
nothing  but  a  new  fire  box  would  satisfy 
him ;  that  he  would  return  the  engine;  that 
they  could  have  It;  and  that  they  could  keep 
the  $300  he  had  paid  on  It,  but  he  wanted 
a  note  for  $500  which  he  had  put  up  (pre- 
sumably as  collateral).  We  tliink  the  evi- 
dence Justified  submitting  to  the  Jury  wheth- 
er Schlerkolk  had  with  sufficient  promptness 
effectively  exercised  bis  right  to  rescind  the 
contract 

[3]  Complaint  la  made  of  the  giving  of  an 
lnstructl«i  to  the  effect  that  It  property  la 
sold  under  a  warrant}-,  and  Is  found  not  to 
be  as  represented  or  warranted,  the  purchas- 
er may  resdad  tbe  contract  and  recover  tbe 
irarchaae  price.  Tin  courts  of  many  states, 
l>erhaps  tbe  majority  of  those  whldi  luve 
passed  on  the  question,  hold  that  an  executed 
contract  of  sale  cannot  be  rescinded  by  the 
buyer  because  of  a  breacb-of  warranty,  uoac- 
companied  by  fraud.  85  Cyc.  138;  30  A.  &  13. 
Encyd.  of  L.  190.  This  court  however,  has 
already  given  its  adherence  to  the  other  view. 
Aultuian  V.  Mickey,  41  Kan.  348,  21  Pac.  254 ; 
Alanufacturing  Co.  t.  Stark.  45  Kan.  606,  20 
i'ac.  8.  The  instruction  therefore  embodied  a 
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correct  statement  of  law,  bat  It  la  oMected  to 
as  inapplicable  because  no  warrantr  was 
made,  and  as  prejudicial  becaase  it  InqAled 
that  Sehlerkolk  could  recover  without  proT- 
Ins  ffaud.  We  find  the  objections  to  be  well 
taken.  By  the  terms  of  the  written  contract, 
the  warrantleB  therein  set  out  did  not  apply, 
because  the  engine  sold  was  a  secondhand 
one,  and  as  tOKii  was  expressly  excepted  from 
their  operatton.  And,  tn  the  situation  pre- 
sented, the  representations  as  to  the  condi- 
tion of  the  engine  baring  been  made  before 
the  execution  of  the  contract,  an  oral  war- 
ranty could  not  be  relied  on.  35  Cyc.  879 ; 
Ehrsam  t«  Brown,  64  Kan.  400,  67  Pac.  807 ; 
Hickman  t.  Richardson.  92  Kan.  710, 142  Pac. 
904.  No  special  findings  were  made,  and  the 
basis  of  the  verdict  is  not  shown.  The  Jury 
may  have  oimcluded  that  fraudulent  o(Htduct 
on  the  part  of  the  company  bad  not  been 
proved,  but  that  the  assurances  of  the  agent 
amounted  to  a  wairanty,  the  breach  of  which 
justified  Schlerkolk  in  rescinding  the  con- 
tract. The  likelihood  of  this  Is  Increased 
by  the  fact  that  the  evidence  of  fraud  was 
not  very  strong.  Consequeutly  the  Instruc- 
tion may  have  been  highly  prejudicial.  In 
bdulf  of  Schlerkolk,  it  Is  argued  that  the 
ccmipany  should  not  be  heard  to  complain  of 
this  error  because  it  asked  an  instruction  to 
the  effect  that  unless  he  had  fully  complied 
with  the  conditions  of  the  written  contract 
he  could  not  rescind  the  sale  or  recover  dam- 
ages by  reason  of  any  breach  of  warranty  or 
alleged  fraudulent  representations.  This 
plainly  referred  to  the  written  warranty, 
quallfled  by  the  provisions  for  giving  notice ' 
"and  an  opportunity  for  repairs,  while  the  in- 
struction complained  of  has  reference  to  a 
warranty  unqualified  by  such  restrictions,  and 
therefore  one  necessarily  resting  on  parol. 
A  discussion  of  the  other  questl(»is  argued  Is 
thought  to  be  unnecessary,  since  they  may 
not  again  arise. 

The  judgment  is  reversed,  and  a  new  trial 
ordered.   AU  the  Justices  concurring. 

MILLER  et  aL  v.  ARMOUR  &  CO.  et  al. 

(No.  19412.) 

(Supremo  Court  ot  Kaosas.    June  12,  1915.) 

fSyllaius  ly  the  Court.) 

1.  Mabteb  and  Servant  ^=9177— Injitrt  to 

EMPLOTfi  —  NONNEOLIQENT  ACT  OF  FeLLOW 

Servant. 

An  employer  Is  not  liable  for  an  injury  to 
his  employ^  caused  by  the  nonnejcligent  act  of  a 
fellow  servant  of  the  injured  employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
flervant.  Gent  Dig.  307,  352,  353 ;  -  Dec.  Dig. 
«=»177.] 

2.  Masteb  and  Servant  ®=>2t7~Ass0MpTioN 
ov  Risk— Dangerous  Flack  of  Work. 

If  the  place  where  an  employ4  works  Is 
dangerous,  and  the  dangers  are  open  and  bnown, 
and  an  employ^  continues  to  work  at  that  place, 
maUinK  no  complaint  or  sugj^estion  concerning 


Boch  daojrers,  he  assumes  tbe  risk  connected 
with  hia  work. 

[Ed.  Note.— For  other  cases,  see  Matter  and 
Servant.  Gent  Dig.  |i  574t^;  Dec  Dig.  ^ 
217.] 

Appeal  from  District  Court,  Wyandotte 
County. 

On  application  for  rehearing.  Rehearing 
denied. 

For  former  opinion,  see  147  Pac  1003. 

Angevlne,  Cubblson  &  Holt,  of  Kansas  City, 
for  appellants.  Jaues  F.  Getty,  of  Kansas 
City,  for  appellees. 

MARSHALL,  J.  The  plaintiffs  have  filed 
an  application  for  a  rehearing  which  the 
court  has  carefully  considered.  One  ground 
of  complaint  is,  In  substance,  that  some  of 
the  facts  stated  in  the  opinion  were  based 
on  evidence  introduced  by  the  defendants, 
and  should  not  be  considered  on  a  demurrer 
to  the  plaintiffs'  evidence.  There  Is  merit  in 
this  criticism.  Because  of  this  we  restate 
the  issues  and  the  facts,  not  for  the  purpose 
of  determining  the  demurrer  to  the  evidence, 
but  to  determine  whether  or  not  the  plain- 
tiffs  can  recover  on  the  facts  established  by 
all  the  evidence  In  their  favor. 
The  petition,  among  other  things,  alleges: 
That  defendants  Armour  &  Go.  and  Armour 
Car  Lines  maintained  and  operated  a  car  repair 
shop,  where  large  numbers  of  men  were  employ- 
ed in  repairing  and  rebuilding  cars;  that  in  the 
shop  were  a  number  of  railroad  tracks  running 
parallel  with  each  other ;  that  defendant  Luther 
L.  Lucky  wag  the  foreman  or  suiwrlutendent  of 
the  sliop ;  "tbat  between  the  said  last-mentioned 
tracks  in  said  shop,  and  in  close  proximity  to 
the  sides  of  cars  when  standing  thereon,  at  and 
prior  to  the  time  aforesaid,  ^e  d^endants 
*  *  *  negligently  and  carelessly,  and  In  dis- 
regard of  their  duty  to  furnish  to  the  employ^ 
of  said  defendants,  *  »  •  including  said 
Robert  Miller,  deceased,  a  reasonably  safe  place 
to  work,  permanenUy  placed -and  fixed  a  certain 
apparatus,  known  as  a  forge,  used  for  the  pur- 
pose of  heating  rivets  for  use  as  aforesaid,"  and 
"negligently  and  in  disregard  of  their  said  duty 
failed  to  place  over  and  above  said  forge  and 
the  space  about  the  same  where  an  employe 
was  obliged  to  stand  when  working  on  and  about 
said  forge  a  canopy,  cover,  screen,  or  other 
means  of  protection  from  being  struck  and  in- 
jured by  tools  or  other  objects  falling  from  the 
roofs  of  cars  while  being  repaired  on  said 
tracks ;  *  *  *  that  at  aaid  time  Armour  & 
Co.,  Armour  Car  Lines,  and  Luther  L^  Lucky 
had  placed  on  the  top  or  roof  of  said  car  the 
defendant  Garrett  E.  Groomer,  with  dire'*tion8 
to  remove  and  repair  certain  tin  and  sheet  iron 
that  was  placed  thereon,  and  aaid  Groomer, 
while  in  the  performance  of  said  work,  careless- 
ly permitted  an  iron  or  ateel  bar,  which  he  was 
using,  to  fall  or  drop  from  the  root  of  said  car, 
which,  by  reason  of  Armour  &  Co.,  Armour  Car 
Lines,  and  Luther  L.  Lucky  negligently  failing 
to  furnish  a  canopy,  cover,  screen,  or  other 
means  of  protection  to  said  Robert  Miller  while 
working  on  or  about  said  fonre,  stmck  said 
Robert  Miller,  infiicting  such  injuries  upon  him 
tbat  he  died." 

The  facts  to  support  plaintifTfl  claim, 
which  the  evidence  tends  to  prove,  were  as 
follows:  Within  the  grounds,  and  a  part  of 
the  plant  of  Armour  &  Co.,  In  Kansas  City, 
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Kan^  were  sbops  for  repairing  railroad  cars, 
occtipfing  ground  about  12S  feet  wide  by  2S0 
feet  long.  In  tbese  shops  were  a  number  of 
railroad  tracks  running  parallel  with  each 
otber.  The  roofs  of  the  buildings  were  sup- 
ported by  a  number  of  posts,  and  tlirougbout 
was  a  system  of  pipes,  conTeylng  compressed 
air  used  for  mechanical  purposes  In  repairing 
cars.  Running  down  one  of  these  posts  to 
within  about  a  foot  or  18  inches  of  the  floor, 
between  tracks  known  as  14  and  15,  was  an 
air  line  pipe.  From  this  point  the  pipe  ran 
about  at  right  angles  from  the  post,  through 
an  elbow,  a  distance  of  about  3  feet,  where 
It  was  attached  to  a  foi^  used  for  heating 
rivets.  This  attachment  was  made  by  a 
metal  piece  called  a  union.  This  forge,  when' 
so  attached,  was  located  halfway  between 
tracks  14  and  15,  and  was  alwut  16  or  20 
Inches  square,  and  about  24  or  30  inches  high. 
These  tracks  were  about  14  feet  apart  Track 
15  was  used  for  building  and  repairing  ste^ 
nnderframea  for  cars.  These  underframes 
were  made  by  riveting  together  pieces  of 
steel.  Rivets  were  heated  In  this  forge,  tak- 
en from  the  forge  by  the  rivet  beater  to  the 
nnderfranie,  placed  In  the  holes,  and  by  oth- 
er workmen  riveted  with  an  air  hammer. 
The  tmderframe  was  placed  alongside  and 
convenient  to  the  forge.  On  traek  14  were 
placed  cars  on  wbicb  repairs  were  made  to 
the  superstructure.  The  covering  was  often 
torn  off  and  was  thrown  or  fell  to  the  floor 
below.  The  materials  thus  torn  off  were  the 
metal  covfi^g,  timbers,  boards,  and  nails 
compodng  the  roof,  or  whatever  part  of  the 
car  was  removed.  T^irou^out  the  mtire 
shop  materials  composing  the  roofs  and  su- 
perstructures of  cars  being  repaired  were 
thrown  and  allowed  to  fall  to  the  floor  tof 
the  shop.  Around  the  car  being  repaired 
was  a  14-indi  plank  suspended  from  the  roof 
of  the  building  about  3  feet  below  the  top, 
and  about  18  inches  from  the  iride  of  the  ear, 
and  on  this  platform  the  men  stood  when 
working  on  the  car.  There  was  no  canopy 
or  covering  over  or  around  the  fOrge.  The 
distance  from  the  center  of  the  fbrge  or  post 
to  which  it  was  attached  to  the  nearest  rail 
of  ^tfaer  track  14  or  IB  was  7  feet.  When  a 
car  was  on  track  14  Its  sides  extended  2  feet 
over  the  rail,  leaving  5  feet' between  the 
center  of  the  forge  and  the  side  of  the  car. 
About  5  o'clock  In  the  afternoon  on  the  da^' 
before  the  Injury  occurred  car  >'o.  8055  was 
set  on  track  14,  by  the  side  of  this  forge,  to 
be  repaired.  On  this  day  there  were  flurries 
of  snow.  The  temperature  was  below  fre^ 
ing  all  day  and  all  night  On  the  morning  of 
the  accident,  somewhere  near  7  o'clock,  the 
defendant  Groomer  was  directed  to.  go  on 
top  of  this  car  and  remove  the  metal  roofing. 
This  roofing  was  removed  with  an  iron  bar 
about  4  feet  long  and  1  inch  or  1%  inches 
thick,  weighing  from  10  to  15  pounds.  On 
one  end  of  the  bar  were  cl^wa  for  pulling 


nails.  The  other  end  wns  ^arpened.  Snow 
bad  been  swept  from  the  roof  of  this  car, 
but  some  remained.  Groomer  wore  a  pair  of 
cloth  gloves,  which  had  become  somewhat 
damp.  Using  the  claw  end  of  his  bar,  he 
raised  a  portion  of  the  metal  rooflng,  pulled 
out  several  nails,  reversed  the  ba.T,  struck  at 
the  rooflng,  intending  to  force  the  bar  under 
the- metal,  but  missed,  and  struck  on  top  of 
the  metal.  The  bar  slipped,  went  out  of  his 
hands  downward  at  an  aigle  of  45  degrees, 
and  struck  Robert  Miller  In  the  side,  pene- 
trating his  body  and  causing  his  death.  He 
was  then  standing  warming  Ms  hands  at  this 
forge.  At  the  time  of  his  death  he  had  been 
heating  rivets  at  this  forge  about  2  months. 
He  was  then  about  18  years  old. 

We  adhere  to  our  former  opinion  In  this 
case,  holding  that  the  facts  established  by 
the  evidence  do  not  show  negligence  on  the 
part  of  the  defendants.  There  are  addition- 
al reasons  why  the  plalntlfla  cannot  recover. 

[1,2]  Groomer  was  a  fallow  servant  with 
Miller.  He  may  have  been  negligent  In  han- 
dling the  bar,  but  the  evidence  does  not  show 
such  n^ligencei  The  jury  said  he  was  not 
negligent  In  any  event,  Groomer  being  a 
fellow  servant  with  AfiUer,  the  employer  la 
not  liable  fi>r  Miller's  deaOi,  caused  by  the 
act  of  Groomer.  Kansas  Pac.  By.  Co.  v. 
Salmon,  11  Kan.  63;  Kansas  Pa&  Ry.  Co.  v. 
Salmon,  14  Kan.  512,  622;  Beeson  t.  Busen- 
bark,  44  Kan.  669,  672,  26  Pac.  48,  10  L  B. 
A  839;  Bridge  Co.  v.  Miller,  71  Kan.  13,  80 
Pac.  18;  Gas  Co.  t.  Crist,  78  Kan.  SS7,  97 
Pac.  11S4;  Lunn  v.  Morris,  81  K:an.'94,  iOS 
Paa  15.  While  not  directly  in  iMlnt,  see 
Uiff  T.  Oodahy,  88  Kan.  688,  112  Psc.  leo,  46 
L.  B.  A.  (N.  S.)  775,  and  Harper  v.  Cement 
Ca,  88  Kan.  788, 112  Pac.  626. 

Robert  Miller  bad  been  working  at  this 
place  for  some  time— about  2  months.  He 
knew  of  the  conditions  attending  the  work 
there.  Whatever  danger  there  was  connect- 
ed with  the  work  at  the  forge  was  open  and 
known.  There  is  no  evidence  to  show  that 
MtUer  complained  to  any  one  of  any  danger. 
He  assumed  the  risk  of  whatever  danger 
there  may  have  been  attending  upon  the 
work  in  that  place.  Donnelly  v.  Packing  Co., 
68  Kan.  653,  75  Pac.  1017;  Bridge  Oo.  v. 
Miller,  snpra. 

After  reconsideration,  giving  the  facts  es- 
tablished by  the  evidence  the  most  favorable 
interpretation  for  the  plaintiffs,  we  are  of 
the  opinion  that  the  plaintiffs  cannot  re- 
cover; that  the  demairer  to  the  plaintiffs' 
evidence  should  have  been  snstalned;  and 
that  Judgment  sdiould  have  been  rendered  for 
the  defendants. 

The  petition  for  a  rehearing  Is  denied. 
The  former  judgment  of  this*  court  reversing 
the  Judgment  of  the  district  court  is  adhered 
to.  The  cause  is  remandedf  with  Instruc- 
tions to  r^er  Judgment  for  the  defendants. 
All  the  Ju8tlc»  concurring. 
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STATE  V.  HOLCOMB  et  al.   (No,  10331.) 
(Supreme  Court  of  Kansas.    June  12,  1015.) 

(Byllalug  b]i  the  Court.} 

1.  MnmciPAL  CuRPOBATioNa  ^=>12  —  Quo 
Wabbaitco  ^»8— Incokpoeation— Dbteh- 
MiNATioN  or  County  Commissioness. 

The  act  prOTXding  for  the  incorporation  of 
cities  of  the  third  class  (Gen.  St  19U0,  S  1511) 
confers  aatborlt?  on  the  board  of  county  com- 
missionerB  to  detennine  whether  or  not  a  peti- 
tion for  incorporation  presented  to  it  is  signed 
by  a  majority  of  the  electors  of  the  unincorpo- 
rated town.  The  authority  thus  conferred  is 
jurisdiction,, which  attaches  when  a  petition  fair 
on  its  face  and  duly  published  is  filed.  Proceed- 
ings following  resulting  in  an  order  effecting  in- 
corporation are  the  exercise  of  jurisdiction.  The 
Legislature  having  authorized  no  appeal  or 
other  method  of  review,  the  action  of  the  board 
of  county  commisBtoners  is  final  and  conclusive, 
although  irregular  tuid  erroneous,  and  cannot 
be  attacked  by  the  state  in  an  action  of  quo 
warranto  prosecuted  a|;ain8t  the  corporation  ex- 
cept for  fraud,  coUusion,  or  other  miacooduct 
the  Bubstantial  equiralent  of  fraud. 

[Ed.  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  22-32;  Dec.  Dig. 
«=»12;  Quo  Warranto,  Cent.  Dig.  fi§  34,  35; 
Dec  Dig.  «=>&] 

2.  Statutes  <g=»00— Special  Leoislation  — 
Curative  Act— Incobpobation  of  Cities. 

Section  1  of  House  Bill  No.  139  passed  by 
the  I«gishiture  of  1015  (Laws  1915,  c.  153), 
purporting  to  cure  irregularities  in  the  incorpo- 
ration of  cities  of  the  third  class  incorporated 
in  the  year  1013,  Is  unconstitutioiial  and  void 
aa  special  k^islation  conferring  corporate  pow- 
er.  Const,  art.  12,  S  1- 

[E^.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  U  08-100;  Dec.  Dig.  0=900.1 

Appeal  from  District  Court,  Elngman 
County. 

Quo  warranto  by  the  state  against  T.  C. 
HolctHiib  and  others.  From  judgment  for 
plalDtUf,  defendants  appeal.  Kevertjed  and 
remanded,  with  directious. 

See,  alw,  146  Pac  lOM. 

Chas.  C.  Calkin,  of  Kingman,  for  appel- 
lants. John  H.  Connaugliton  and  II.  E.  Wal- 
ter, both  of  Kingman,  for  appellee.  T.  F. 
(jarver  and  R.  D.  Garver,  both  of  Topeka, 
amid  curUe. 

BURCH,  J,  The  action  In  the  district 
court  was  one  of  quo  warrauto  brought  by 
the  state  to  test  the  validity  of  the  Incorpo- 
ration of  the  city  of  Zenda.  A  demurrer  to 
the  petition  was  overruled,  and  the  defend- 
HUts  appeal. 

LI]  The  statute  governing  the  subject 
reads  as  follows: 

"Whenever  a  petition  signed  by  a  majority 
of  the  electors  of  any  unincorporated  town  oi 
village  within  the  state  shall  be  presented  to  the 
board  of  county  commissioners  of  the  county  in 
which  such  town  or  village  is  situated,  setting 
forth  the  metes  -and  bounds  of  their  village  and 
commons,  and  stating  as  near  as  may  ue  the 
number  of  the  Inhabitants  of  such  town  or  vil- 
lage, and  praying  that  such  town  or  village 
may  be  incorporated  as  a  city,  with  satis- 
factory proof  that  such  petition  has  been  pub- 
lished in  full  in  some  newspaper  printed  in  the 


said  town  or  village  at  least  once  a  week  for 
three  consecutive  weeks,  and  the  said  board  of 
county  commiasiohera  shall  be  satisfied  that  a 
majority  of  the  taxable  inhabitants  of  such  town 
or  village  are  in  favor  of  such  incorporation, 
and  that  the  prayer  of  the  petitioners  is  reason- 
able, and  that  the  number  of  the  Inhabitants  of 
such  town  or  village  exceeds  two  hundred  and 
does  not  exceed  two  thousand,  such  board  of 
county  commissioners  may,  at  any  regular  ses- 
sion Uiereof,  by  order  reciting  the  substance  of 
such  petition  and  the  doe  publication  thereof, 
and  their  finding  that  a  majority  of  the  taxable 
inhabitants  of  such  town  or  village  are  in  favor 
of  such  incorporation,  and  that  the  prayer  of  the 
petitioners  is  reasonable,  and  that  the  number 
of  the  inhabitants  of  such  town  or  village  Is 
within  the  limits  hereby  requiM,  declare  such 
town  or  village  incorporated  as  a  city_  of  the 
third  class,  by  the  name  and  style  of  The  city 

of   '  (naming  same),  and  designating  in 

such  order  the  metes  and  bounds  thereof;  and 
thenceforth  the  inhabitants  within  such  bounds 
and  such  further  territory  as  from  time  to  time 
ma^  be  lawfully  added  thereto  shall  be  a  body 
politic  and  corporate  by  that  name,  and  they 
and  their  successors  (except  such  corporation 
•may  be  lawfully  dissolved)  shall  have  perpetual 
succession.  The  order  so  incorporating  the 
said  city  shall  order  the  first  election  in  the 
said  city  for  city  officers,  and  shall  designate 
the  place  where  the  said  election  shall  be  held, 
and  shall  appoint  three  qualified  electors  of  said 
city  to  act  as  judges  of  said  election  and  two 
other  electors  of  said  city  to  act  as  clerks  of  said 
election,  and  also  three  other  electors  of  the 
said  city  to  act  as  a  board  of  canvassers  of  such 
election  returns;  and  the  said  order  shall  forth- 
with be  entered  at  length  upon  the  journal  of 
the  proceedings  of  the  said  board  of  county 
commissioners  and  shall  he  published  onre  in 
some  newspaper  printed  in  said  city  at  len.st  one 
week  before  such  city  election :  I'rovided,  if  no 
newspaper  be  published  in  the  said«town  or  vil- 
l^e,  then  ten  printed  notices  shall  be  posted 
conspicuously  in  the  said  town  or  Tillsge*  in 
each  instance  where  publication  in  newspaper 
is  required  by  the  provirtona  of  this  section." 
Gen.  St.  1900.  S  151L 

The  petition  demurred  to  alleged  that  the 
petition  presented  to  the  board  of  count; 
commissioners  was  not  sieoed  by  a  majority 
of  the  electiwa  of  the  nnincorpoiated  town, 
and  that  the  number  of  inhaUtants  was  leas 
than  200 ;  the  true  figures  as  claimed  by  the 
state  being  given. 

The' power  to  Incwporate  cities  le  purely 
legislatiTe  in  (diaracter.  Cnllai  v.  Junction 
City,  48  Kan.  827.  682,  23  Pac.  65%  7  L.  B.  A. 
736.  This  power  may  be  conferred  upon 
boards  of  county  commissioners  under  sec- 
tion 21  of  article  2  (tf  the  CousUtutlon,  which 
reads  as  follows: 

"The  Legislature  may  confer  upon  tribunals 
transacting  the  county  business  of  the  several 
couuties  such  powers  of  local  legislation  and 
administration  as  it  shall  deem  expedient" 
Gen.  SUt.  1009,  !  139. 

In  the  case  of  City  of  Emi>orla  v.  Smith, 
42  Kan.  433,  22  I'ac.  616,  the  commissioner 
writing  the  opinion  did  what  he  called  some 
"alphabet ical  tinkering"  with  this  section  of 
the  Constitution,  and  fiald  thiit  It  referred 
only  to  power  over  the  transaction  of  county 
business.  The  remark  was  obiter,  the  deci- 
sion of  the  court  being  correctly  stated  In 
the  case  of  Hutchinfion  v.  Lelmbach,  66  Kan. 


tfs>For  oilier  eases  see  same  topic  and  KEY-NUMBER  ta  all  Kev-Numbersd  DlgesU  and  Indexes 
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87.  74  Pac.  686,  68  L.  B.  A.  630,  101  Am.  St 
Bep.  384: 

"The  first  case  directly  iovolving  any  feature 
of  the  question  was  City  of  Kmporta  v.  Smith, 
42  Kan.  483  [22  Pac  616],  ♦  •  •  but  in 
which  It  was  merely  decided  that  the  power 
ven  to  the  Legislature  by_  section  21  of  article 
of  the  Kansas  Constitution,  to  confer  on  the 
tribunals  transacting  county  business  powers 
ot  local  le^alatlon  and  administration,  ia  not 
acIuaiTe,  but  that  such  powers  vith  reference 
to  the  change  of  city  boundaries  rolght  be  con- 
ferred on  the  mayor  and  councilmen."  68  Kan. 
page  38,  74  Pac.  page  598  (63  U  R.  A.  630,  104 
Am.  St.  Rep.  884). 

We  have  therefore  a  case  In  which  the  Leg- 
Islatare  has  committed  to  the  board  of  coun- 
ty cominlBsIoners,  moved  to  action  by  the 
presentation  of  a  petition,  authority  to  ascer- 
tain the  existence  of  certain  condltione,  pass 
upon  the  reasonableness  of  the  prayer  of  the 
petition,  make  an  order  effecting  incorpora- 
tion, and  call  an  election  to  perfect  corporate 
organl^tation.  The  action  of  the  board  in  sat- 
isfying Itself  and  finding  that  a  mojorlty  of 
the  taxable  inhabitants  favor  Incorporation 
and  that  the  number  of  inhabitants  exceeds 
two  hundred,  considered  alone,  might  be  said 
to  be  Judicial,  The  finding  that  the  prayer 
of  the  petition  is  reasonable  Is  not  so.  The 
satisfaction  of  the  board  respecting  that  mat- 
ter is  the  satisfaction  of  a  legislative  body. 
In  one  sense  the  declaration  of  lncori>oration 
on  the  baalfi  of  findings  made  is  ministerial. 
But  the  proceeding  cannot  be  split  up  In  this 
way.  It  Is  political  and  legislative  In  charac- 
ter. No  review  of  the  action  of  the  board  of 
county  conunlssioners  is  provided  for,  and 
the  courts  have  no  authority  to  interfere  un- 
less for  want  of  Jurisdiction,  fraud,  miscon- 
duct, or  other  cause  vitiating  the  Integrity  of 
the  proceeding.  The  same  result  follows, 
however,  if  it  be  conceived  that  the  board  of 
county  commissioners,  exercising  special  min- 
isterial functions,  simply  makes  a  fliidiug  of 
facts  upon  which  the  statute  acts,  thus  ex- 
pressing and  executing  the  will  of  the  Leg- 
islature ItseU. 

The  board  of  county  commissioners  acts  ui»- 
aa  a  petition  presented  to  it  signed  by  a  ma- 
jority of  the  electors  of  the  unincorporated 
town.  It  Is  not  enough  that  the  petition  state 
that  it  Is  signed  by  a.  majority  of  the  elec- 
tors. It  must  be  so  signed.  The  board  of 
county  cQDUuissioncrs  cannot  know,  however, 
whether  or  not  it  ought  to  proceed  until  It 
ascertains  the  number  of  persons  within  the 
nnlncorponited  town  having  the  qualification 
<tf  electors,  and  ascertains  whether  or  not 
the  persons  signing  the  petition  constitute  a 
majority  of  such  electors.  A  mere  census  of 
the  Inhabltiints  is  not  enough.  The  cenf^us 
is  of  electors,  the  making  of  which  Involves 
the  determination  of  mixed  questions  of  law 
and  fact  and  affords  <^portunity  for  error 
and  mistake.  While  the  statute  does  not  in 
express  terms  declare  that  the  board  of  coun- 
ty commissioners  shall  determine  these  facta, 
the  necessary  implication  is  that  it  must  do 
BO.  Uaviag  done  so,  Its  finding,  evidenced  by 


the  subsegnoit  making  of  the  order,  Is  the 
finding  of  the  tribunal  appointed  by  tiie  Leg- 
islature for  the  purpose  and  is  not  reviewable 
for  any  nUsoalcnlatlQn  or  em>r  of  Judgment. 
Indeed,  the  petlti<Ri  is  to  be  regarded  more 
as  a  ineans  of  invoking  action  than  as  a  caa- 
dition  precedent  to  the  e»rclt»  of  authority, 
and  the  L^slature  did  not  Intend  that  wben 
a  board  of  county  commissioners  has  in  good 
faith  made  Its  Investigation  and  reached  Its 
condutdtm  reqmting  the  sutUdeDRy  of  tbe 
petition,  has  tiien  acted  upon  the  petltioo, 
has  made  Its  order  and  corporate  organiza- 
tion has  followed,  that  the  exercise  of  cor- 
porate power  shall  he  subject  to  defeat  by  a 
recount  of  the  electorate  made  by  a  court  at 
some  subsequent  time. 

The  result  of  the  foregoing  Is  that  the 
Jurisdiction  of  the  Iward  of  county  commis- 
sioners attached  in  fact  when  a  petition  good 
on  its  face  and  duly  published  was  presented, 
because  its  authority  to  investigate  and  to 
decide  then  attached.  While  a  petition  is 
Jurisdictional,  the  form  and  sufficiency  of  a 
petition  presented  are  not  so,  and  all  that 
follows,  if  free  from  fraud  and  the  like,  Is 
the  exercise  of  Jurisdiction. 

The  rule  governing  cases  of  this  character 
is  well  stated  In  the  case  of  Board  of  Com- 
missioners of  Clay  Co.  et  al.  v.  Markle  et  al., 
46  Ind.  96, 109,  which  involved  the  relocation 
of  a  county  seat: 

"The  complaint  admits  that  a  petition  was 
filed  such  as  the  stutute  requires,  except  as  to 
tbe  number  of  petitioners;  that  a  deed  for  the 
sites  for  the  courthouse  and  jail  was  executed 
and  given  to  the  county  board,  which  was  suffi- 
cient to  vest  the  title  to  the  land  in  the  county, 
if  the  title  had  beeu  in  the  grantors;  and  that 
plana  and  specifications  for  the  courthouse  were 
prepared  and  accepted  by  tbe  board,  and  that 
the  board,  after  hearing  evidence  on  the  ques- 
tioD,  passed  an  order  for  the  removal  of  the 
county  seat  The  record  of  the  board  produced 
by  the  appellees  fully  establishes  these  mat- 
ters. What  the  appellees  deuy  is  that  the  peti- 
tion contained  the  names  of  55  per  cent,  of 
the  legal  voters  of  the  county,  and  that  the 
deeds  did,  in  fact,  vest  a  good  title  to  tbe  land 
in  the  county.  They  also  deny  that  the  board 
made  a  proiier  finding. 

"The  statute  does  not  require  that  it  shall 
be  stated  in  the  petitiun  that  the  requisite  num- 
ber hare  signed  it.  It  must  contain  the  requi- 
site uumber.  The  deed  must  lie  executed,  con- 
veying good  title  to  the  two  sites  for  a  court- 
house and  jail,  and  tbe  $250  must  be  paid  be- 
fore tbe  onler  for  relocation  can  be  made,  or 
the  new  county  buildinga  erected.  The  board 
cannot  decide  upon  the  petition  or  the  number 
of  legal  voters  petitioning  until  it  is  presented, 
or  upon  tbe  title  to  the  land  described  in  the 
deed,  until  the  conveyance  to  the  board  has  been 
executed  and  delivered  or  offered,  or  whether  the 
petitioners  have  deposited  tbe  sum  of  money  re- 
quired, until  it  has  been  paid  or  offered  to  the 
board.  When,  however,  these  things  have  been 
done,  tbe  board  must  ascertain  and  determine 
those  questions.  If  the  petition  contains  the 
names  of  55  per  cent,  of  the  legal  voters  oiF  the 
county,  and' if  the  deed  offered  conveys  a  pood 
title  to  the  sites  designated  in  the  petition  for 
the  courthouse  and  jail,  and  the  requisite  sums 
of  money  have  been  deposited  with  tbe  board, 
then  the  board  must  proceed  to  have  the  nev 
county  buildlags  erected  and  the  county  seat  rr 
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moved,  and  not  before.  Tbe  right  to  hear  and 
determine  these  gueatlons  is  jurisdiction." 

The  rule  has  been  applied  In  quo  warranto 
cases  aCFecting  the  corporate  organization  of 
cities.  In  the  case  of  People  t.  Los  Angeles, 
133  Cal.  338,  65  Pac.  749,  the  syllabus  reads: 

"An  inferior  board  may  determine  conclnslve- 
1y  its  own  jurisdiction  or  power,  when  depend- 
ing, not  upon  allegations  in  a  petition,  but  upon 
the  existence  or  nonexistence  of  matters  in  pais, 
to  be  established  by  evidence,  by  adjudicating 
the  existence  of  the  facts,  upon  Che  e^tence  of 
which  its  juriadiction  or  power  dependa."  (SyL 
par.  4.) 

In  tbe  case  of  People  t.  Town  of  Loyalton, 
147  Cal.  774,  82  Pac.  620,  the  opinion  reads: 

"It  is  claimed  that  the  averment  in  the  petl< 
tion  for  incorporation  to  the  effect  that  tiiere 
were  700  inhabitants  in  the  territory  proposed 
to  be  incorporated  was  faUe,  and  that  there 
were  not  exceeding  350  inhabitant  therein.  It 
is  also  claimed  that,  of  the  57  persons  who  sign- 
ed said  petition,  32  were  not  residing  within  the 
boundaries  of  such  proposed  incorporation.  Tbe 
Corporation  Act  requires  that  there  must  be  not 
less  than  500  inhabitants,  and  that  the  num- 
ber of  inhabitants  must  be  stated  aa  nearly  as 
ma^  be  in  the  petition,  and  it  also  requires  tbe 
petition  to  be  signed  by  not  less  than  60  elec- 
tors of  the  coun^,  residing  within  the  territory 
proposed  to  be  incorporated. 

"By  express  provision,  tbe  board  of  super- 
visors is  required,  upon  the  hearing  to  'ascertain 
and  determine  how  many  inhabitants  reside 
within  such  boundaries.*  The  board  is  further 
required,  of  course,  as  a  prerequisite  to  exercis- 
ing jurisdiction,  to  determine  whether  or  not 
the  petition,  apparently  sufficiently  signed,  has 
been  in  fact  signed  by  a  sufficient  number  of 
resident  electors  of  the  district.  The  record 
shows  that  In  this  matter  the  board  of  super- 
visors heard  the  petition,  and  expressly  found 
that  each  and  all  of  the  allegations  contained  in 
the  petition  and  affidavit  annexed  thereto  were 
true.  This  necessarily  included  the  finding  that 
each  of  the  signers  of  the  petition  was  an  elec- 
tor of  the  county  and  resident  of  the  proposed 
corporation.  The  board  further  expressly  found 
the  number  of  inhabitants  thereof  to  be  700.  The 
law  provides  tor  no  appeal  from  the  decision  of 
the  board  upon  such  questions. 

"Under  what  appears  to  be  the  settled  law 
of  this  state,  the' decision  of  the  board  of  su- 
pervisors upon  both  these  questions  of  fact  must 
be  held  to  be  conclusive  here.  There  was  no  al- 
legation to  tbe  effect  that  the  decision  was  in- 
duced by  any  extrinsic  or  collateral  fraud,  and, 
in  tbe  absence  of  any  right  of  anpeal  or  review 
by  a  higher  tribunal,  such  decision  could  be 
vacated  only  upon  grounds  which  would  justify 
the  vacating  of  a  judgment  rendered  by  a  court 
of  record."  147  Cal.  page  779,  82  Pac.  page 
622. 

In  the  case  of  State  ex  inf.  v.  Fleming,  158 
Mo.  558,  59  S.  W.  118,  tbe  opinion  reads: 

"That  order  and  finding  of  the  county  court, 
under  the  circumstances  made,  is  final  and  con- 
clusive, binding  alike  upon  this  and  all  other 
courts.  That  court,  in  such  inquiries,  is  tbe 
agent  of  the  atate,  exclusively  authorized  and 
empowered  to  ascertain  and  determine  those 
very  facts,  and  the  state,  through  its  Attorney 
General,  or  Its  prosecuting  attorneys  of  tbe  dif- 
ferent counties  of  tbe  state,  cannot  question  the 
act  of  the  state's  court  agent,  acting  within  the 
scope  of  its  authority,  unless  fraud  and  collu- 
siou  on  the  part  of  such  agent  is  charged  and 
pro\en,  or  unless  fraud  has  been  so  practiced 
upon  it,  in  tbe  matter  of  procuring  the  order, 
that  for  that  reason  it  might  be  treated  as 
fraudulent  •  *  *  The  Jurisdiction  of  the 
county  court  in  this  matter  attached  by  the  fil- 


ing of  the  petition  with  it,  signed  by  what  pur- 
ported to  be  a  majority  of  the  inhabitants  of  the 
district  sought  to  be  incorporated,  and  no  mere 
error  of  judgment,  on  the  part  of  that  body,  in 
the  matter  of  computing  the  fact,  as  to  the  real 
number  of  the  inhabitants  of  the  incorporated 
district,  or  error  of  judgment  on  its  part  as  to 
the  question  of  law.  as  to  who  of  tbe  designated 
community  are  to  be  reclconed  and  counted  as 
'taxable  inhabitants,*  can  be  inquired  into  by 
this  or  any  other  court,  to  arrest  or  disturb 
the  force  of  the  finding  and  Judgment,  or  to 
correct  a  possible  error  of  fact  or  law  that  court 
might  have  made  in  tiie  course  of  its  inquiry, 
unless  illegality  in  the  proceedings  or  fraud  m 
the  procurement  of  the  order  was  practiced, 
which  at  the  time  conld  .not  reasonably  have 
been  foreseen  and  averted."  Ifi8  ilo.  paces  S61> 
562,  59  S.  W.  page  110. 

Contrary  decisions  may  be  found,  but  tbls 
court  has  recognized  and  applied  the  doctrine 
stated  at  length  in  the  foregoing  quotatlous. 
In  re  Wallace,  75  Kan.  432,  S9  Pac.  6S9;  Mil- 
ler V.  Miller,  89  Kan.  151,  155,  130  Pac.  681. 

The  cases  of  State  ex  rel.  v.  Com'rs  of 
Ford  County,  12  Kan.  441,  State  ex  rel.  v. 
Sillon  et  al..  21  Kan.  207,  and  State  ex  rel.  t. 
Stevens  et  al.,  21  Kan.  210.  cited  by  the  plain- 
tiff, involved  fraud,  falsehood,  and  forgery. 
In  the  case  last  cited  the  court  said: 

"The  records  purporting  to  show  a  valid  or- 
ganization are  simply  'the  refuge  of  lies  and  the 
biding  place  of  falsehoods.'  "   21  Kan.  page  214. 

The  statute  requires  that  the  board  of 
county  commissioners  shall  be  satisfied  that 
the  number  of  Inhatltants  of  the  unincorpo- 
rated town  exceeds  200  and  does  not  exceed 
2,000,  and  shall  so  state  in  Its  order.  The 
determination  of  this  fact  was  therefore  ex- 
pressly placed  within  the  jurisdiction  of  the 
board  of  county  commissioners. 

In  the  brief  for  the  plaintiff  the  question 
is  asked:  What  remedy  Is  open  to  the  state 
of  Kansas  to  test  the  validity  of  the  incor- 
poration of  the  city  of  Zenda?  The  answer 
Is:  None.  Tbe  reason  la  the  state  of  Kansas 
itself  Incorporated  the  city  of  Zenda  through 
a  special  agency  of  Its  own  choosing  which 
it  trusted.  Not  having  specially  appointed 
another  agent  to  review  tbe  work  of  the  first, 
there  Is  no  review,  and  the  Judiciary  cannot 
interfere  except  on  the  familiar  grounds 
bringing  the  case  within  the  scope  of  their 
jurisdiction. 

[2]  The  defendants  claim  that  tbe  questlou 
of  the  validity  or  invalidity  of  the  liicorijora- 
tlon  proceedings  has  become  moot,  and  con- 
sequently is  not  properly  open  to  decision  be- 
cause of  an  act  passed  by  the  Legislature  of 
1915,  section  1  of  which  reads  as  follows ; 

"Section  1.  All  cities  of  the  third  class  which 
were  incorporated  or  attempted  to  be  incorporat- 
ed and  in  which  proceedings  of  incorporation  an 
order  of  incorporation  was  made  by  the  board  of 
county  commissioners  of  the  county  in  which 
said  cities  are  located  during  the  year  1913,  are 
hereby  declared  to  be  duly  and  regularly  incor- 
porated and  all  proceedings  in  connection  with 
such  incorporation  are  hereby  declared  lawful 
and  valid.'^  Bouse  Bin  139  (Laws  1015,  c. 
153). 

The  act  Is  void  as  special  legislation  con- 
ferring corporate  power.  Const,  art  12,  {  1. 
It  Is  said  that  the  act  la  curatlTe  In  its  nature 
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and  that  curatlTe  acta  are  necessarily  speciaL 
It  does  not,  however,  apply  to  all  cities  of 
the  third  class  In  the  same  situation.  The 
arbitrary  selection  of  those  cities  defectirely 
organized  In  the  idngle  year  1913,  and  the 
disregard  of  those  defectively  organized  in 
previons  years  and  in  the  year  1914,  lb  class!- 
Qcation  of  the  most  capricious  kind.  It  has 
no  basls^  depending  on  differences  in  situa- 
tion or  condition,  on  which  to  resL 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  sustain  the  demurrer  to  the  peti- 
tion. AU  the  Justices  coucurrine. 


HALGHOTV  v.  OITT  OF  M:OTI.t 
(No.  1A64&) 
(Supreme  Court  of  Kansas.    June  12,  1915.) 

(Syllfthiu  by  the  Court.) 

1.  MuiinciPAi.CoBPOBATioNs<s=9762— Stoeet^ 
— Obstbuctions— Pebsonal  Iwjubies— Lia- 
BiLiTT  or  GrrT, 

The  defendant  city  had  no  light  to  pormit 
its  streets  to  be  occupied  by  a  merry-go-round, 
cable,  engine,  tank,  babjr  rack,  fuel,  and  guy 
ropes,  and  such  obstructions  constituted  a  pub- 
lic nuisBDce  rendering  the  city  liable  to  a  per- 
son injured  thereby  unless  so  careless  as  to  be 
held  responsible  himself  for  such  injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1605-1611;  Dec 
Dig.  «&»762.] 

2,  Municipal  Cobpokations  «=»762  —  Nni- 

BAKCB-^BTBEETS— IKVITATION— PeBSONAL  IN- 
JUBTB8— IjIABILITT  OV  CiTT. 

Such  use  of  the  streets  with  the  knowledge 
and  assent  of  the  city  for  tbe  partial  benefit  of 
the  commercial  club  amounted  to  an  invitation 
to  the  public  to  patronize  the  attraction,  and 
one  wbo,  in  passing  along  tbe  street  thus  oc- 
cupied, stopped  for  from  one  to  five  minutes  near 
the  engine  and  was  injured  by  the  explosion  of 
its  lubricating  glasi,  is  oitiuM  to  recover  un- 
less it  appear  from  all  tbe  facts  and  circum- 
stances that  be  failed  to  exercise  sucb  care  as 
ordinarily  cautious  and  prudent  persons  would 
have  used  under  like  circumstances. 

[Gd.  Note.— For  oHier  cases,  see  Municipal 
Corporatloiis.  Cent  Dig.  H  1605-1611;  Dec 
Dig.  ^762.] 

Appeal  from  District  Court,  Wichita 
County. 

Action  bf  A.  J.  Malchow  against  the  City 
of  Leotl.  From  Judgment  for  defendant, 
plaintlCt  appeals.   Reversed  and  remanded. 

H.  O.  Trinkle,  of  Garden  City,  for  appel- 
lant O.  B.  DouBlaM)  of  St  John,  tta  appel- 
lee. 

WEST,  J.  The  city  permitted  a  merry-go- 
round  to  be  located  for  several  daya  upon 
the  Intersection  of  two  of  the  principal 
streets.  It  was  run  by  an  engine  which  was 
placed  east  and  a  little  south  of  tbe  awing, 
the  two  connected  by  a  cable,  and  a  short 
distance  from  the  engine  was  a  water  tank, 
and  south  of  that  some  coal  and  also  a  baby 
rack  and  a  number  of  gay  ropes.  There  was 
testimony  that  the  sidewalk  running  north 
and  south  on  tbe  east  fdde  of  the  street  Just 


south  of  the  intersection  was  not  fit  for  use, 
but  was  covered  with  dirt,  trash,  and  this- 
tles. At  or  near  the  southeast  comer  of  the 
square  was  a  oellarway  wlilcb  extended,  up 
to  or  near  the  line  of  tbe  sidewaltc  near 
which  cellarway  certain  rubbish  had  accu- 
mulated. The  engine  was  about  10  feet  from 
the  south  walk  and  some  15  or  20  feet  from 
the  line  of  the  east  walk  projected  north 
across  the  intersection.  In  tbe  evening 
about  8  o'clock,  the  plaintiff,  who  lived  aouth 
of  the  southeast  corner  of  the  Intersection  on 
which. tlie  swing  was  located,  started  to  go 
north  to  a  store  located  at  the  northeast  cor- 
ner of  the  intersection.  There  were  no  lights 
around  the  swing,  except  one  lantern  held  by 
the  Higlneer.  The  swing  was  in  operation. 
The  plaintiff  came  along  by  the  swing,  where 
there  were  a  few  bystanders,  and  the  engi- 
neer held  out  his  lantern  as  if  desiring  some 
one  to  bold  it  while  he  fixed  something  about 
the  engine.  The  plaintiff  took  it,  and  while 
holding  the  lantern  the  lubricating  glass  of 
the  engine  burst,  and  a  piece  of  it  struck  the 
plaintiff  in  the  eye  and  destroyed  the  sight 
thereof.  He  sued  the  city  for  damages,  al- 
le^ng  negUgrace  in  permitting  tbe  swing  and 
engine  to  be  located  so  aa  to  completely  ob- 
struct the  travel  ap<m  the  streets  in  question 
by  vehicles  and  to  <rt>stmct  travel  for  pedea- 
trians  without  danger  of  being  Injured.  The 
Jury  returned  a  verdict  for  the  defendant, 
and  In  answer  to  Qiedal  questions  found  that 
the  plaintiff  when  Injured  had  been  holding 
the  lantern  from  one  to  not  to  exceed  five 
minutes;  that  he  wu  within  fr<an  one  to 
three  feet  of  tbe  engine;  that  he  could  have 
g<Hie  from  the  house  to  the  store  without 
danger  trom  the  engine ;  that  he  was  not  ex- 
ercising ordinary  care ;  that  he  knew  the  en- 
gine was  In  tbe  street;  that  there  was  room 
to  pass  without  danger  of  Injury;  that  he 
knew,  or  by  tbe  aerdse  of  ordinary  care 
should  have  known,  that  tbe  engine  was  in  a 
defective  c<mdltlon;  that  lie  was  assisting 
the  engineer  in  its  repair  at  the  time  of  tbe 
injury ;  and  that  he  was  guilty  of  contribu- 
tory negligence.  In  answer  to  question  No. 
10,  "If  he  could  have  avoided  the  injury  by 
tbe  exercise  of  ordinary  care,  why  not?"  they 
answered,  "Because  he  did  not  use  ordinary 
care."  They  were  Instructed  that,  if  th^ 
should  find  tbe  defendant  negligent  In  allow- 
ing the  obstruction  in  the  street,  befwe  the 
plaintiff  could  recover  "it  must  be  establish- 
ed by  the  evidence  that  the  negligence  of  tbe 
defendant  was  the  direct  and  proximate 
cause  of  tbe  injury  and  that  the  plaintiff  was 
free  from  contributory  negligence."  Also, 
that  if  the  plaintiff  was  within  a  few  feet  of 
the  engine  holding  the  lantern  for  the  engi- 
neer to  see,  and  "knew  that  tbe  engine  was 
defective,  or  that  by  tbe  exercise  of  ordinary 
care  be  should  have  known  that  tbe  accident 
might  happen,  then  the  act  of  holding  the 
lantern  would  constitute  negligence  on  bis 
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part  and  you  would  be  Justified  in  so  flod- 
ing."  Also,  that  If  the  plaintiff  knew  of  the 
obstrnctlon  and  by  the  exercise  of  ordinary 
care  could  have  avoided  It  the  jury  would  be 
warranted  In  finding  hlni  guilty  of  contribu- 
tory negligence. 

While  the  charge  was  given  that  it  was 
the  duty  of  the  city  to  keep  its  streets  open 
for  public  travel,  and  if  It  knowingly  per- 
mitted them  to  remain  obstructed  this  fact 
alone  would  constitute  negligence  on  its  part, 
still  It  seems  quite  plain  that  the  case  was 
tried  largely  on  the  theory  that  the  plalntifl 
was  merely  a  passer-by  or  pedestrian  gov- 
erned by  the  ordinary  rules  of  one  who  stum- 
bles over  an  obstacle  in  the  street. 

It  is  perfectly  plain  that  he  knaw  before 
starting  to  the  store  that  the  street  was 
thus  occupied,  and  he  knew,  as  every  one 
else  familiar  with  the  situation  knew,  that 
he  could  avoid  the  obstruction  by  going  some 
otlier  way  or  by  refraining  from  going  at 
all ;  but  it  was  not  his  duty  to  establtsb  his 
lack  of  contributory  negligence,  nor  was  It 
essential  that  it  be  established  by  the  evi- 
dence that  he  was  free  from  contributory 
negligence.  Indeed,  the  court  charged  In  the 
fourth  instruction  that  this  burden  was  upon 
the  defendant,  and  the  correct  rule  was 
therein  given  to  the  Jury  contrary  to  the  er- 
roneous one  already  referred  to. 

[1]  Another  Instruction  complained  of  was 
thatr  if  the  plaintUT  knew  that  the  engine 
was  defective,  or  by  the  exercise  of  ordinary 
care  should  have  known  that  the  accident 
might  happen,  then  the  act  of  holding  the 
lantern  would  constitute  negligence  on  his 
part 

The  undisputed  testimony  is  that  the  swing 
was  in  opemflon,  wtiich  necessarily  implies 
that  the  engine  must  have  been  running,  and 
the  plaintiff  testified  without  dispute  that  he 
knew  nothing  about  an  engine,  and  there  Is 
nothing  shown  in  the  evidence  that  any  one 
had  reason  to  foresee  that  the  particular  ac- 
cident might  happen  which  did  happen  and 
which  might  as  naturally  have  injured  an- 
other of  the  bystanders  or  the  engineer  him- 
self as  the  plaintiff  had  he  or  such  oth- 
ers been  in  the  line  of  the  glass  sent  flying 
by  the  explosion.  Attractions  of  the  charac- 
ter In  question  are  purposely  designed  to  en- 
tertain and  collect  crowds  of  persons,  and 
the  fact  that  the  street  was  taken  up  with 
the  swing,  engine,  cable,  tank,  fuel,  guy 
ropes,  and  baby  rack  did  not  bar  the  plaintiff 
from  the  right  to  pass  over  such  street,  and 
the  trial  court  properly  charged  that  such 
obstruction  was  a  nuisance  and  leaving  it  In 
the  public  street  was  negligence  of  an  aggra- 
vated character.  Farreli  v.  City  of  Dubuque, 
129  Iowa,  447,  105  N.  W.  696;  Wheeler  r. 
City  of  Ft  Dodge,  131  Iowa,  566,  108  N.  W. 
1057.  9  U  B.  A.  (N.  S.)  146;  Moore  v.  City  of 
Bloomlngton,  51  Ind.  App.  145,  95  N.  E.  374; 
note,  20  L.  R.  A.  (N.  S.)  613-769;  Little, 
Adm'r,  v.  aty  of  Madison,  42  Wis.  643.  24 
Am.  Bep.  436;  Van  Gleet  t.  City  of  Chicago. 


144  111.  App.  488,  affirmed  240  lU.  318.  88  N. 
E.  816,  23  L.  B.  A.  (N.  S.)  636.  130  Am.  St 
Hep.  275;  J<An3(m  v.  City  of  New  York,  186 
N.  Y.  139,  78  N.  E.  715,  116  Am.  St  Rep.  545, 
9  Ann.  Cas.  824;  Wood  on  Nuisance  (3d  Ed.) 
i  248  et  seq. 

"The  power  to  authorize  obstructions  may  ba 
delegated  to  municipal  corporations;  but  in  the 
absence  of  a  provision  in  its  diarter  or  some 
general  law  upon  the  subject,  a  municipality 
baa  no  more  right  to  license  or  maintain  a  nui- 
sance than  an  individual  would  have,  and  for  a 
nuisance  maintained  upon  its  own  property  a 
city  is  liable  the  same  as  an  individual  would 
be.  Even  where  a  city  U  ^ven  exclusive  power 
over  its  streets,  such  power  must  be  exercised  for 
the  good  of  the  general  public,  and  the  city 
cannot  authorize  obstructions  in  its  streets  fw 
merely  private  purposes."  Elliott.  Roads  and 
Streets  (8d  Ed.)  vol.  2,  |  836. 

It  was  the  duty  of  tbe  city  to  keep  Ita 
streets  in  a  safe  condition  for  use  In  tbe  usu- 
al mode  by  travelers.  City  of  Eudora  t.  Mil- 
ler, 80  Kan.  494,  2  Pac.  685;  Gould  r.  City 
of  T(^eka,  32  Kan.  485,  4  Pac.  822.  49  Am. 
Bep.  496;  Osage  City  t.  Larkln,  40  Kan.  206, 
19-Pac.  658,  2  U  R  A.  66,  10  Am.  St  Bep. 
186;  Tepfer  v.  City  of  Wichita,  90  Kan.  718, 
136  Pac.  817.  40  L.  B.  A.  (N.  S.)  844;  Spencer 
T.  Kansas  aty.  92  Kan.  161,  130  Pac.  1029. 

[2]  A  member  of  the  committee  appointed 
by  the  commerdal  club  testified  that  It  was 
stated  to  the  mayor  that: 

"The  reason  they  wanted  to  set  the  awing 
up  there  was  they  wanted  it  to  be  handy  to  the 
people  and  public  as  they  could  get  it  so  as  to  get 
as  many  to  ride  as  they  could  tor  tbe  benefit  of 
the  commercial  club;  that  the  club  was  to  re- 
ceive a  part  of  the  earnings  of  the  swing." 

So  here  was  a  nuisance  permitted  in  the 
street  as  a  matter  of  profit  in  part  to  a  local 
enterprise,  and  by  thus  consenting  to  its  lo- 
cation the  city  was  by  act,  if  not  by  word, 
extending  an  invitation  to  everybody  to  pat- 
ronize the  attraction.  Having  thus  diverted 
the  street  from  its  lawful  use  to  the  unlaw- 
ful one  of  exploiting  an  enterprise  more  or 
less  dangerous,  the  motive  power  being  fur- 
nished by  a  steam  engine  connected  by  cable 
with  the  swing,  the  city  is  not  in  a  position 
to  draw  too  fine  a  line  on  tbe  conduct  of  the 
plaintiff  because  he  stopped  for  a  brief  time 
where  he  with  others  had  been  thus  attract- 
ed. He  had  the  right  to  pass  over  sudi  parts 
of  the  street  as  he  conld  reach  by  avt^dtng 
tbe  obstructions  and  was  not  required  to 
forego  tbe  use  of  the  intersection  or  so  much 
of  it  as  he  could  walk  over.  Telephone  Co. 
V.  Vandervort,  71  Kan.  101,  79  Pac.  IOCS,  6 
Ann.  Cas.  30.  It  has  been  held  that  streets 
are  for  use  for  business,  pleasure,  or  curios- 
ity. City  of  Waverly  v.  Reesor,  93  111.  App. 
649 ;  VlUage  of  Bath  v.  Blake,  97  III.  App.  35. 

The  nuisance  having  been  traced  in  the 
street  with  its  koowleitee  and  consent  the 
city  became  liable  to  one  injured  thereby,  un- 
less the  person  so  Injured  was  sufficiently 
guilty  of  carelessness  to  be  held  responsible 
himself  for  tbe  Injury.  Tbe  question  of  con- 
tributory negligence  In  this  case  does  n<^  de- 
pend npou  the  mere  fact  that  the  p'ft'Mjff 


Digitized  by  Google 


Kan.) 


CONEY  r.  MATOB,  BTC,  OJT  CZTT  OF  TOFEKA 


689 


coald  bava  gone  to  the  store  by  ostng  scsne 
otber  ronte,  or  that  he  stopped  voluntarily  as 
he  canw  near.fhe  ei^lne,  or  that  he  knew  the 
obatmctlon  was  In  the  street  and  conld  have 
avoided  it,  or  that  he  h^  the  lantern  for 
the  engineer;  but  It  depends  upon  the  ques- 
tion whether,  under  the  drcnmstancee  shown, 
the  plalntur  used  audi  caution  or  prudence  as 
an  ordinarily  careful  person  would  have  used 
under  like  circumstances  and  conditions. 

Upon  the  principles  thus  indicated,  the 
plaintiff  had  a  ri^t  to  have  his  case  tried, 
and,  haviiv  been  denied  sudi  right,  he  Is  en- 
titled to  a  reversal  of  the  ju^ment  a^inst 
him  and  to  a  new  trial. 

In  view  of  the  many  Instances  of  similar 
attractions  bdng  permitted  upon  the  streets 
of  cities.  It  is  not  at  all  strange  that  tiie  de* 
fbndnnt  in  this  case  gave  its  assent  to  the 
location  of  tlie  merry-go-round  at  the  Inter- 
section of  its  two  principal  streets,  but  the 
frequency  of  such  Instances  in  no  wise  tends 
to  th^  legality.  As  instances  of  expressions 
used  by  other  courts  tondilng  sudi  matters, 
the  following  may  be  noticed:  tn  Farrell  v. 
City  of  EXubuqne,  129  Iowa,  447,  106  K  W. 
696,  a  case  of  an  injury  oceurrliig  by  being 
stmck  by  a  piece  of  timber  ccmstltuting  a 
portion  of  the  frame  constructed  in  a  street 
tor  the  purpose  of  a  street  fair,  It  was  said: 

"It  is  clear  that  wben  the  city  ailowed  tbese 
(Btnicturea  to  remain  in  tbe  street  with  tlie 
knowledge  that  tbey  had  been  uolawfall;  placed 
tiiere,  and  that  they  were  dangerous,  it  rendered 
itself  liable  to  any  one  receiving  injuries  by 
reason  thereof.  Duffy  t.  Dubuque,  G3  lown, 
176  [18  N.  W.  900,  50  Am.  Rep.  743];  BliveD  v. 
Sioux  City,  85  Iowa,  ,346  [52  N.  W.  2401; 
Cason  T.  Ottumwa.  102  Iowa,  99  [71  N.  W. 
1921;  Wells  ?.  Brooklyn  [9  App.  Div.  61],  41  N. 
Y.  Sapp.  143;  Griffin  v.  Ho»t<>a.  182  Mass.  400, 
eC  N.  E.  811;  Richmond  v.  Smith,  101  Va.  101, 
43  S.  E.  345."  Page  452  of  129  lowa,  page 
e98  of  106  N.  W. 

In  BldimoDd  v.  Smith,  101  Vn.  161,  43  S. 
E.  345,  a  case  of  an  injury  from  an  obstruc- 
tion erected  in  a  street  by  a  carnival  associ- 
ation, it  was  said,  speaking  of  the  city : 

"It  has  DO  other  or  different  control  of  the 
streets  than  la  preBcribed  in  the  charter  or  the 
general  ntatutea  of  the  state.  Having  no  leiiisla- 
tive  authority  to  grant  the  use  of  the  streets 
for  such  purpose,  the  ordinance  was  a  anility, 
and  in  no  way  affects  the  plaintiff'a  right  to 
recover  in  this  case."  Page  165  of  101  Va., 
page  340  of  43  S.  B. 

"it  is  also  as  eatabUshed  seneral  rule  that 
any  unauthorized  otMtruction  which  unneces' 
■arily  impedes  or  incommodes  the  lawful  ii»e  of 
a  highway  is  a  public  nuisance  at  common  law." 
PaKe  166  of  101  Va.,  page  346  of  43  S.  E. 

"Cities  have  no  power,  without  legislative  au- 
thority, to  authorize  obstructions,  in  the  streets, 
that  are  condemned  as  nuisances.  If,  under  the 
inspiration  of  modern  ideas,  it  is  deemed  neces- 
sary to  tbe  public  weal  that  tbe  streets  of  cities 
should  be  bioclied  by  such  obstructions  and  ex- 
bibitioDS  as  we  are  considering,  the  way  is  open 
to  accomplish  it.  Let  the  Ijegislature  be  applied 
to  for  the  requisite  authority.  The  courts  can- 
not grant  it,  nor  can  they  approve  the  assump- 
tion of  such  a  power,  where  no  lawful  author!^ 
for  its  exerdse  is  shown  to  exist."  Page  170  of 
lOl  Vs.,  page  347  of  43  S.  E. 


In  Wheeler  v.  City  of  Ft  Dodge,  ISl  Iowa, 
566,  108  N.  W.  1057,  9  L.  R.  A.  (N.  S.)  149,  at 
the  close  of  the  opinion  the  court,  quoting 
from  a  New  Tork  decision,  said: 

"When  it  ts  understood  that  such  licenfe  had 
not  only  no  effect  in  the  way  of  lefcalizing  an 
obstruction,  but  simply  makes  the  city  a  part- 
ner in  tbe  maintenance  of  a  public  nuisance, 
such  knowledge  may  tend  in  some  depree  to  the 
protection  of  the  public  in  the  lawful  use  of  its 
own  highways."  Page  582  of  131  Iowa,  page 
1063  of  108  N.  W.  [9  L.  R.  A.  (N.  S.)  140]. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded tot  further  proceedings  in  accord- 
ance herewith.  All  the  Justices  concurring. 


CONET  et  aL  v.  BIATOR  AND  COM'RS  OP 
CITX  OF  TOPEKA  et  aL    (No.  20051.lt 
(Supreme  Court  of  Kansas.  June  12, 191S.) 

fSyllabut  by  the  Court.) 

1.  Statuibs  «3»201  —  OoNSTBUcnon  —  Mxs- 

TAEX. 

Application  of  tbe  familiar  role  of  statu- 
tory constructltm  tliat,  where  tbe  Lexlslature  ei^ 
roucously  uses  one  word  or  figure  for  another, 
and  the  context  affords  the  means  of  determin- 
ing conclusively  the  legislative  intent,  the  prop- 
er word  or  figure  wiU  be  deemed  substituted 
therefor. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  279;  Dee.  Dig.  ^201.] 

2.  Municipal  Cobporatioss  ®=»48  —  Abait- 
donmert  op  commission  government— fit- 
TJTioN  FOB  Election— SuFFiciENCT. 

The  sufBciency  of  a  petition  to  the  mayor 
and  commissioners  of  a  city  of  tbe  first  class 
anking  that  an  election  tie  called  to  determine 
whether  such  city  shall  abandon  its  commission 
furui  of  government  should  be  tested  by  the 
number  of  registei-ed  %'oterB  whose  signatures 
appear  on  such  petition. 

[lid.  Note.— For  other  cases,  see  Munictnnl 
CorporatioDs,  Cent  Dig.  U  127,  128.  13a-l»3 ; 
Dec.  Dig.  «=>48.1 

8.  Municipal  Cobporations  «=»48  ~  Aban- 
donment or  Commission  Uovernme-nt- Pe- 
tition fob  Election— Return  to  Petition- 

EBS. 

Where  sudi  petlUon  is  InanffieiMit,  tbe  stat- 
ute reqaires  tliat  It  be  returned  to  the  petition- 
ers. 

[Ed.  Note. — For  other  cast's,  see  Municinnl 
Corporations,  Lent.  Dig.  U  l-'7,  12i8,  13(m33; 
Dec.  Dig.  «£=»4S.] 

Original  uiaudamus  by  P.  H.  Couey  and 
Othei-s  against  tbe  Mayor  and  Commissioners 
of  the  City  of  Topeku  auil  others.  Writ  al- 
lowed in  part. 

J.  G.  Blouecker,  E.  L.  O'Nelt,  A  B.  Quln- 
too,  T.  D.  Humphreys,  8.  L.  Laabbrook,  A  A. 
Graham,  and  J.  H.  Guy,  ail  of  Topelia,  for 
appellants.  W.  0.  Itaiston  and  George  Hay- 
den,  both  of  Topeka,  for  appellees. 

DAWSON,  J.  This  is  an  application  for  a 
writ  of  mandamus  to  compel  the  mayor  and 
commissioners  of  Topeka  to  call  an  election 
to  determine  whether  the  city  of  Topeka 
should  abandcm  Its  oommissiou  form  of  gov- 
ernment and  return  to  the  old  system  of  gov- 
ernment by  a  mayor  and  councilmen.  Tbe 
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Statute  authorising  rach  election  la  aectlon 
1241,  Gen.  Stat  1909,  wfalcli  In  part  reads : 

"Ad7  city  which  Bhall  hsTe  operated  for  more 
than  four  years  under  the  provisiona  of  this  act 
may  abandon  such  organization  thereunder  and 
accept  the  proviaions  of  the  general  law  of  the 
state  then  applicable  to  the  cities  of  its  popula- 
tion, or  if  now  organized  under  special  charter 
may  resume  said  special  charter,  by  proceeding 
as  follows:  Upon  the  petition  of  not  less  than 
twenty-five  per  centum  of  the  electors  of  such 
city,  a  special  election  shall  be  called  at  which 
the  following  proposition  only  shall  be  submit- 
ted: 'Shall  the  city  of  (name  the  city)  abandon 
its  organization  under  chapter  114  of  the  Gener- 
al Session  I^wa  of  1907,  and  the  acts  amenda- 
tory  thereto,  and  become  a  city  under  the  gener- 
al law  governing  cities  of  like  population  7or,  if 
now  organized  under  special  charter,  shall  re- 
sume said  special  charter)?'  •  *  •  The  suffi- 
ciency of  such  petition  Btiall  be  determined,  tiie 
election  ordered  and  conducted,  and  the  result 
declared,  generally  as  pronrlded  by  aecti'Dn  3  of 
this  act,  in  BO  far  as  the  provisions  thereof  are 
applicable." 

On  February  3,  1915,  the  plaintiff  and 
6,099  other  petitioners  filed  with  the  city 
clerk  a  petition  with  tfaelr  signatures  attach- 
ed seeking  that  such  election  be  called.  The 
city  clerk  examined  the  petition,  and  found 
that  ot  the  total  number  of  petitioners  only 
2,290  were  registered,  and,  as  the  total  num- 
ber oi  registered  voters  in  Topeka  at  that 
time  was  16,978,  the  gtialllied  petitioners  did 
not  amount  to  the  25  per  cent,  fixed  by  the 
statute  to  set  In  motion  this  election  machin- 
ery. The  plaintiff  demanded  a  return  of  the 
petition,  and  this  was  refused.  Some  time 
later  he  and  others  filed  another  petition, 
which  for  the  purposes  of  this  case  may  be 
considered  as  an  amendment  to  the  original 
petition,  although  we  need  not  decide  that 
point,  which  second  petition  contained  1,679 
signatures.  That  petition  taken  separately 
or  as  an  amendment  to  the  original  and  the 
number  of  names  on  both  petitions  totaled 
did  not  contain  25  per  cent,  of  the  registered 
Toters  of  the  dtj,  and  the  city  clerk  made  his 
report  to  the  mayor  and  commissioners  ac- 
cordingly, and  they  declined  to  call  the  elec- 
tion. Plaintiff  again  demanded  the  return 
of  the  petitions,  and  this  was  again  refused. 
Hence  this  lawsuit. 

[1, 1]  Only  one  qaestlrai  la  inrolTed:  la  It 
necessary  that  the  petitioners,  under  section 
1241.  Gen.  Stat  1909,  be  registered  voters? 
The  closing  language  of  that  section  provides 
that  the  sufficient^  of  the  petition  shall  be 
determined  as  provided  In  section  3  of  the 
same  act  so  fttr  as  applicable.  It  Is  appar- 
ent that  the  figure  "3"  Is  a  misnomer.  Sec- 
tion 3  has  nothing  to  say  about  petitions  or 
elections.  It  relates  to  oaths  of  office,  sal- 
aries of  mayor  and  commissioners,  and  the 
time  to  be  devoted  to  their  duties.  Laws 
1909,  c.  74.  I  8 :  Gen.  St  1900,  $  123L  The 
original  act  relating  to  commlsslcm  govern- 
ment In  dtles  of  the  first  class  was  chapter 
114,  Session  Laws  of  1007.  It  did  not  pro- 
vide for  the  recall  of  dty  officers  nor  for  the 
abandonment  of  commission  government  In 
1900  certain  amendments  were  made  to  the 


act  ol  1907  (Laws  1909,  a>  74).  among  which 
were  two  independent  sections — section  S. 
providing  for  the  recall  of  dty  offieeta,  and 
section  7,  providing  for  an  election  to  aban- 
don  the  commission  form  of  governmoit 
Section  3  (Gen.  Stat  1009, 1  1239)  la  the  only 
section  of  the  latter  act  or  of  either  act  to 
whidi  the  reference  at  the  close  of  section  7 
(Gen.  Stat  1909,  |  1241)  could  apply.  Ob- 
viously and  undoubtedly  section  6  is  Intend- 
ed. Force  and  effect  are  to  be  given  to  the 
words  requiring  the  snffidency  of  Oie  petition 
to  be  determined,  and  this  la  readily  and  con- 
clusively done  reference  to  section  B.  And 
otherwise  It  Is  utterly  ahortlve  and  nonsensi- 
cal. Section  5  covers  recall  elections  in  detail. 
It  provides  that  upon  presentation  of  a  peti- 
tion signed  by  2S  per  cesit.  of  the  voters  of 
the  dty  demanding  a  recall  election  It  shall 
be  the  duty  of  the  dty  derk  to  ascertain  the 
Buffidency  of  the  petition  as  follows : 

"Within  ten  days  from  the  date  of  filing  such 
petiti<Hi  the  city  clerk  shall  examine  and  from 
the  voters'  register  ascertain  whether  or  not  said 
petition  is  signed  by  the  requisite  number  of 
qualified  electors,  *  *  •  and  he  shall  attach 
to  said  petition  his  certificate,  shoving  the  re- 
sult of  such  examinadoD.  If  by  the  clerk's  cer- 
tificate the  petition  is  shown  to  be  insufficient, 
it  may  be  amended  within  ten  days  from  the 
date  of  said  certificate.  The  clerk  shall,  within 
ten  days  after  such  amendment,  make  like  ex- 
amination of  the  amended  petition,  and  if  his 
certificate  shall  show  the  same  to  be  insufficient, 
it  shall  be  returned  to  the  person  filing  the 
same."  Laws  1909,  c  74,  {  6;  Gen.  Stat  1909, 
8  1239. 

This  Is  the  section  to  whldi  the  I^lslature 
Intended. to  refer  for  the  determination  of 
the  sufficiency  of  plaJntUTs  petition.  Xor 
does  this  do  the  sllghest  violence  to  standard 
rules  of  statutory  construction.  It  la  famil- 
iar law  that  legislative  enactments  are  not, 
any  more  than  any  other  documents,  to  be  de- 
feated on  account  of  errors,  mistakes  or  omis- 
sions. Where  one  word  or  figure  has  been 
erroneously  used  for  another,  or  a  word  omit- 
ted, and  the  context  affords  the  means  of  cor- 
rection, the  proper  word  or  figure  will  t>e 
deemed  substituted  or  supplied.  This  Is  only 
making  the  naked  letter  of  the  statute  yield 
to  its  obvious  intent  Brook  v.  Blue  Mound, 
61  Kan.  184,  59  Pac.  273 ;  Reese  v.  Hammond, 
0-1  Kan.  459,  146  Pac.  997;  Sutherland  on 
Statutory  Construction,  i  260. 

[3]  From  thla  It  follows  that  the  petitioners 
are  not  entitled  to  a  writ  of  mandamus  re- 
quiring the  defendants  to  call  the  election.; 
but  are  they  entitled  to  the  writ  directing  de- 
fendants to  return  to  plaintiff  the  petitions? 
We  think  so.  Tlie  statute  provides  for  this 
In  specific  terms : 

"And  if  his  [the  dty  derk's]  certificate  shall 
show  the  same  [the  petition]  to  be  insufficient,  it 
shall  be  returned  to  the  person  filing  the  same." 
Laws  1909.  e.  74.  |  5;  Oen.  Stat  1S09, 1 1239. 

There  Is  a  specious  suggestion  Hiat  the  pe- 
titions show  some  evld^ice  of  criminality, 
and  that  It  would  be  convenient  to  bate  them 
kept  where  the  county  attorney  could  bare 
access  to  them  If  be  cared  to  institate  some 
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sort  of  criminal  prooeedlnss.  tt  any  snch 
hypothetical  case  shall  develop  Into  an  actu- 
ality, It  will  be  no  lnc(«iT«ntenee  to  the  prose- 
cuting offloera  to  procure  them  from  the 
plaintiff  P.  H.  GoDey,  and  the  wilt  wiU  issue 
directing  the  defendants  to  gurrender  the  pe- 
titions to  blm  as  tlie  statute  prescribes. 

It  is  so  ordered.  All  the  Justices  concur- 
ring. 

WITHERS  T.  BARNES  et  aL  (No.  10551.) 
(Snpreme  Court  of  Kansas.    June  12,  IftlO.) 

(BvUabuB  hv  the  Court.) 

1.  Deeds  <s=»208  —  Dbuvxbt  —  SunvaanoT 
or  Evidence. 

Tlie  facts  CMtcemlnK  the  deUrei?  dI  a  deed 
cmuidered.  and  sufficient  to  oonstitute  a 
valid  delivery. 

[Ed.  Note.— F(H7  other  cases,  see  Deeds.  Oent. 
DiS.  ii  625-632;  Dec.  Dis-  <^206.] 

2.  Joint  Tenancy  «=»2— Statute— Convey- 
ance TO  Two  Grantees  ob  Subvivob— Va- 

UDITT. 

Secti<m  2966,  Gen.  St  1909,  abolishing 
joint  teoanciea  and  survivorship,  doee  not  make 
It  unlawful  for  a  srantor  to  convey  an  estate 
to  two  grantees  or  the  survivor  of  the  two; 
and  the  survivor  may  lawfully  take  the  entire 
fee  under  such  a  conveyanceb 

[Ed.  Note.— Fdt  ofiier  cases,  see  Joint  Ten- 
ancy. Cent.  DUc.  i  2;  Dea  Dig.  «s»2.] 

Appeal  firom  District  Court,  Leavenworth 

County. 

Action  by  Jennie  B.  Withers  against  Caro- 
line A.  Barnes  and  another.  From  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Wm.  DIU  and  W.  W.  Hooper,  both  of 
Leavenworth,  for  am>ellant  A.  &  Dempsey, 
of  Laaveawoitbt  'or  appellees. 

DAWSON,  J.  This  Is  an  appeal  flroin  a 
Judgment  of  the  district  court  of  Leaven- 
worth county  In  an  action  brought  by  Jennie 
B.  Withers  against  inet  sister  Caroline  A. 
Barnes  and  ber  brother,  Hiram  Wilson 
Bamea,  to  recover  an  interest  la  certain  real 
estate,  apparently  tbe  family  domicile,  coo- 
v^ed  to  Cartdlne  by  her  fiither.  Deles  N. 
Barnes.  Tlie  broUier  disclaimed  any  interest 
in  the  property,  and  allied  that  it  belonged 
to  his  sister  Gart^e  by  virtue  of  a  valid 
deed  ezecated  and  delivered  to  ber  during 
their  father's  Itfedme.  tbo  ftitber  had  been 
a  man  of  considerable  pn^rty.  His  will 
disposed  of  extensive  landh<Adlngs  and  dty 
lots  tn  tbe  counties  of  I^arenwortta,  Wyan- 
dotte^  and  Sedgwick,  In  this  state,  and  in 
I'lfltte  and  Jackson  counties,  in  HlssourL 
The  benefldaries  were  his  son,  Hiram,  and 
bis  three  daughters,  Mrs.  Jennie  Withers, 
Miss  Caroline  Barnes,  and  Miss  Jessie 
Barnes.  To  the  casual  reader  of  the  will  no 
great  departure  from  an  equitable  division  of 
tbe  imperty  between  his  children  is  appar- 
ent. Tbe  division  would  appear  sufficient  to 
make  them  all  well-t<M]o.  The  plolntUt  mar- 


ried about  1882.  The  mother  died  la  1806, 
and  CancAine  remained  single  and  kept  house 
for  her  father  until  bis  death  in  1912.  The  ' 
wlU  was  executed  February  2,  1900.  The 
deed  to  tlie  diaputed  property  was  In  terms, 
of  general  warranty,  and  Ih  part  recited: 

"This  indenture  made  this  Ist  day  of  April, 
1004,  between  Delos  N.  BBrnea.  a  widower  of 
Leavenworth,  in  the  county  of  Leavenworth 
and  tbe  state  of  KanKas.  of  the  first  part,  and 
Jeesie  Barnes  and  Caroline  A.  Barnes,  or  the 
survivor,  of  the  second  pert." 

At  that  time  the  daughter  Jessie  was.  an 
invalid,  and  she  died  June  3,  1907.  A  few 
days  after  her  death  tbe  father  banded  some 
deeds  to  Caroline  saying: 

"Here  are  some  deeds  I  want  you  to  have. 
These  deeds  have  to  be  delivered.  You  take 
tliese  down  to  Mr.  Dempsey  and  get  a  receipt 
for  them.  *  *  *  I  suppose  now  you  will  be 
marrying  some  good  for  nothing  fellow  and  turn 
me  out  of  doors." 

Caroline  followed  her  father's  instructions, 
and  Mr.  Dempsey  kept  the  deed  until  after 
the  death  of  Mr.  Barnes,  In  March,  1912, 
when  it  was  recorded.  During  the  period  be- 
tween the  making  of  his  will  and  his  demise 
Mr.  Barnes  made  some  other  deeds  to  Caro- 
line and  the  others,  but,  with  their  consent, 
he  at  various  times  sold  some  .of  such  prop- 
erties to  third  parties.  Obviously,  this  most 
have  been  done  before  any  such  deeds  to  bis 
children  were  recorded,  and  perhaps  before 
they  were  delivered. 

The  testimony  of  Mr.  Dempsey,  in  whose 
custody  tbe  deed  was  placed  by  Caroline  by 
the  advice  or  direction  of  her  father,  Is  also 
pertinent  on  the  question  of  delivery,  and 
that  question  Is  tbe  determining  factor  in 
this  lawsuit.  Mr.  Dempsey's  testimony, 
abridged,  reads: 

"I  am  a  practicing  attorney  in  th«  city  of 
Leavenworth  since  the  fait  of  1894^  starting 
in  to  practice  here.    I  occupied  offices  with 

Judice  Giilpatrick.  He  went  on  the  bench  in 
1900,  but  for  eome  years  after  that  be  made  the 
same  office  his  headquarters.  He  and  tbe  de- 
censed,  Delos  N.  Barnes,  were  close  friends, 
and  the  latter  often  called  at  the  office  to  visit 
with  tiie  judge,  and  I  got  quite  well  acquainted 
with  him.  Sometimes  when  Judge  Giilpatrick 
was  not  present  he  would  engage  In  conversa- 
tion with  me.  Tbe  only  matter  that  bad  a 
legal  phase  that  he  discussed  with  me  was  In 
connection  with  these  deeds  I  have  mentioned 
here.  That  was  i^crhaps  along  in  1004;  I 
can't  fix  the  date  exnctly.  On  more  than  one 
occasion  be  mentioned  the  matter  of  drawing 
up  deeds  for  bis  two  girls  who  were  at  home, 
and  he  said  be  had  confiulted  with  Judge  Gill- 

E trick  and  Senator  Baker  whether  It  would 
legal  to  make  deeds  snd  leave  them  In  the 
bands  of  some  one  for  these  girht,  or  whether  it 
might  be  better  for  bim  to  deliver  the  decda 
direct  to  tboiu.  The  first  lime  that  I  knew  that 
be  had  made  any  deeds  was  when  Miss  Carrie 
Barnes  twougbt  them  to  my  office  some  time  in 
1907.  She  came  with  these  deeds  to  my  office 
and  left  tlicm  with  me  to  keep  for  ber,  and  1 
gave  ber  a  duplicate  rocpipt  for  them,  and  kept 
a  copy  of  the  receipt  myself.  •  •  •  These 
deeds  remained  in  my  pooseasion  antil  they 
were  recorded,  at  tbe  direction  of  Caroline  A. 
Barnes.  T  met  Mr,  Barnes  several  times  after 
the  deeds  were  left  with  me  by  Miss  Caroline, 
but  be  never  mentioned  anything  almut  them. 
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Tbe  Jury  made  special  flndlogs  of  fact,  and 
In  accordance  therewiUi  the  district  court 
f^ave  judgment  for  the  defendant  Caroline  A. 
Barnes. 

■  The  principal  contentions  of  counsel  for 
appellant  are:  (1)  That  the  evidence  proved 
no  proper  delivery  of  the  deed  ;  and  (2)  that, 
if  the  deed  conveyed  title  to  Caroline,  It 
was  only  an  undivided  half  interest; 

[1]  We  have  recited  the  main  facta  upon 
which  the  uUimate  fact  of  delivery  depends. 
The  deed  was  executed  to  Jessie  and  Caro- 
line, or  the  surrlvor,  in  1904.  The  father 
retained  possession  of  the  deed  until  after 
the  death  of  Jessie  In  1907.  There  was 
therefore  no  delivery  as  to  Jessie.  After 
Jessie  died  he  gave  the  deed  to  Caroline  un- 
der the  circumstances  narrated  by  her,  and  it 
was  deposited  with  Mr.  Dempsey,  as  testified 
by  him.  Did  this  constitute  a  delivery?  The 
district  court  found.  Was  there  any 
reservation  of  control  of  that  deed  by  the  fa- 
ther? No  such  evidence  Is  adduced.  What 
are  the  inferences?  That  the  fa.ther  was  not 
doing  a  useless  or  futile  thing;  that  be  In- 
tended the  ordinary  consequences  of  his  acts ; 
and  these  also  are  in  keeping  with  his  con- 
versations with  witnesses  that  he  Intended 
that  Jessie  and  Caroline,  who  had  stayed 
at  home  and  kept  house  for  him,  should 
have  the  home  place.  They. are  also  in  har- 
mony with  his  proved  purpose  that  Caroline, 
who  had  the  care  of  Jessie,  the  Invalid, 
should  have  that  property.  These  conversa- 
tions were  after  the  deed  was  executed  In 
1904,  and  before  its  delivery  In  1907,  and 
were  competent  under  all  the  rules  of  evi- 
dence. The  Judgment  of  the  district  court 
on  this  question  cannot  be  disturbed. 

[2]  What  merit  is  there  to  the  contention 
of  appellant  that  Caroline  should  only  take 
a  half  interest  In  the  property  ?  The  convey- 
ance was  to  Jessie  and  Caroline,  or  the  sur- 
vivor. We  have  already  noticed  that  Jessie 
had  died  before  the  delivery  of  the  deed. 
The  grant  to  Jessie  failed  also,  because  a 
conveyance  cannot  be  made  to  a  dead  per^ 
son.  But  it  is  urged  that  section  2966,  Gen. 
Stat.  1909,  which  abolishes  survivorship  in 
Joint  tenancies,  nullifies  the  words  "or  the 
survivor"  in  this  conveyance.  We  think  not. 
Considering  the  circumstances,  the  intent  of 
this  conveyance  Is  as  plain  as  the  noonday 
sun.  The  father  Intended  that  these  two 
daughters,  or  the  survivor  of  them,  should 
have  the  family  domicile.  He  was  not  con- 
cerned about  the  intricacies  of  a  form  of 
landholdlng  which  had  been  abolished  in 
Kansas.  If  both  daughters  had  lived  until 
delivery  c<  the  deed,  they  would  be  technical- 
ly tenants  in  common — merely  the  owners 
in  fee  simple.  Since  one  of  them  died,  the 
survivor  of  them  took  the  entire  fee  In  strict 
accoM  with  the  language  of  the  grant  Sec- 
tion 2906,  Gen.  Stat.  1909,  abolished  joint 
tenancies  and  the  doctrine  of  survivorship 
by  operation  of  law.  It  would  be  far-fetched. 


Indeed,  to  hold  that  the  grantor  of  a  fee 
could  not  porpmely  make  a  conveyance  whf di 
would  confer  common  ownership  on  two 
grantees  or  the  entire  fee  oa  <ne  oC  th«n 
upon  the  deatb  of  the  other. 

The  Judgment  Is  affirmed.  All  tlu  JusUo- 
es  concurring. 


FISK  V.  NEPTUNE.    (No.  19585.) 
(Supr^ne  Court  of  Kaosas.    June  12,  1916.) 

(SyKabiM  hy  the  Court.) 

Appeal  and  Krbob  €=»1171— I.andi.obd  akd 
Tknamt  «=»49— Oboumds  fob  Bevbb8ai>— 
Nominal  Dauaoes— Noncomfliancs  with 

LEASB — SUFFICIBNCT  OF  EVIDENCE. 

The  evidence  in  an  action  by  a  landlord 
against  his  tmaat  for  nonoompliance  witii  lease 
examined,  and  fotiad  not  to  require  the  Terdict 

to  be  set  aside. 

[PM.  Note.— For  other  casss,  see  Appeal  and 
Error,  Cent.  Dig.  «  4546-4654;  Dec.  Dig.  ^ 
1171;  Landlord  and  Tenant,  Cent  Dig.  H  117- 
119;  Dec:  Dig.  *»49J 

Appeal  from  District  Conrt,  Wilson  County. 

Action  byLawrenoe  Flsk  against  H.  J.  Nep- 
tune.  From  a  judgment  for  defendant,  plain* 
tiff  ai^prals.  Affirmed. 

P.  C.  Young,  of  SVedonia,  for  appellant 
Shelby  C.  Brown,  of  Chanute,  for  appellee. 

MASON,  J;  Lawrence  Flak,  the  owner  of 
a  farm,  on  September  23,  1912.  leased  it  to 
H.  J.  Neptune  for  a  period  euding  March  1, 
1914.  Neptune  occupied  the  leased  premises 
until  December  8,  1913,  when  he  left  with- 
out notice  to  his  landlord.  Fisk  brought  ac- 
tion against  Neptune  for  damages  resulting 
from  his  failure  to  comply  with  the  terms  of 
the  lease  in  ■v-arious  respects.  A  Jury  return- 
ed a  verdict  for  the  defendant,  on  which 
a  Judgment  was  rradered,  from  which  the 
plalntilf  appeals. 

The  contention  of  the  plaintiff  is  that  the 
verdict  was  not  supported  by  the  evideuce ; 
that  It  should  not  be  allowed  to  stand  because 
the  uncontradicted  evidence  of  the  plaintiff, 
corroborated  in  some  instances  by  the  admis- 
sions of  the  defendant,  showed  that  the  de- 
fendant had  violated  his  agreement,  and  that 
the  plaintiff  had  suffered  loss  In  consequence. 
The  plaintiff  had  the  burden  of  proof,  and, 
although  his  testimony  in  material  matters 
was  not  contradicted  by  any  other  witness, 
the  Jury  may  have  discredited  it  without  nec- 
essarily convicting  themselves  of  being  in- 
fluenced by  passion  and  prejudice.  Cobe  t. 
Coughlln,  83  Kan.  522,  112  Paa  115,  31  U  B. 
A.  (N.  S.)  1126.  Conceding  that  the  admis- 
sions of  the  defendant  established  various  vi- 
olations of  the  contract  on  his  part,  it  does 
not  follow  that  the  Judgment  should  be  set 
aside.  To  justify  that  course  this  <»uit 
would  have  to  find  that  substantial  damages 
had  been  conclusively  proved.  A  reversal  is 
not  ordered  for  a  failure  to  award  nominal 
damages.  State  v.  Kelly,  78  Kan.  42,  44,  96 
Fac.  40;  Hleitmaa  v.  Richardson,  92  Kan. 
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716,  142  Pae.  064.  We  do  not  think  the  de- 
fendant's ttttiniony  estabUsbed  that  any  der* 
ellctioD  OB  talB  part  resnlted  in  a  material  loes 
to  the  plaintlfl.  For  inatance,  the  defendant's 
CDodnct  In  learlDg  the  form  appears  to  have 
beai  without  Justification*  and  to  have  ex- 
posed the  plaintiff  to  some  Inconvenloioe  and 
ririt  of  loss.  But  the  only  damages  aaked  in 
this  regard  were  xm  aooount  of  the  time  «fieat 
by  the  plalntur  In  finding  some  one  else  to  oc- 
cupy' the  plaoe  tor  the  remainder  of  the  peri- 
od corered  by  the  lease,  and  the  amount  of 
time  lost  in  this  way  and  its  value  were  fair 
questions  for  the  Jury.  Their  flodlng  that  no 
substantial  damages  were  ooossioned  in  this 
way  cannot  be  disturbed. 

The  Judgment  la  affirmed.  All  the  Justices 
concurring. 


WALLACE  T.  ClIX  OF  WINFIELD. 
(No.  10920.) 
(Supreme  Court  of  Kansas.    June  12^  1915.) 

(6i/IMu$  bv  ike  Court.) 

1.  Watebs  jjro  Wates  Coubsbs  ^160,  164 

— MAINTBHAflCB     OF      DAH  — FBKSCaiPTIVE 

RlUlIT. 

One  who  builds  and  maintains  u  dam  ma; 
acquire  flowage  rights  by  prescription,  and  If 
the  dam  has  been  maintained  for  more  than  16 
years  a  presumption  of  a  grant  or  of  consent 
by  the  upper  riparian  owners  arises  and  gives 
the  owner  of  the  dam  a  right  to  its  continued 
mainteDODOc  to  the  extent  to  which  the  right 
has  beeu  enjoyed  for  the  period  of  prescriptioii. 

[Ed.  Kote.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  SS  1^3,  105,  210- 
212,  215;  Dec.  Dig.  «»lttO,  1U4.] 

2.  Watebb  and  Wateb  Coubses  4s»190->Ap- 

PBOPRIAHON       or  WATBft— PaESOEIPTIVI 

The  fact  that  a  city  which  has  purchased 
a  small  tract  of  land  on  a  stream  and  bccuaie  a 
riparian  owner  ia  undertaking  to  supply  the 
iohalitants  of  the  city  with  water  and  has  ex- 
pended large  sums  of  money  in  the  erection  of 
a  wntt^r  pluiit  gives  such  owner  no  special  or  ad- 
ditioual  riglits  to  the  water  of  a  stream  as 
atainst  a  lower  pi-oprietor  or  one  who  has  ac- 

8 aired  prescriptive  i-ishta  to  the  unobstructed 
owage  of  the  stream. 

[Kd.  Note.— For  other  caset,  see  Waters  end 
Water  Courses,  Cent.  Dig.  f  268;  Dec.  Dig. 
^9lD0.] 

8.  EuiinENT  DouAin  ^84— Takino  Water— 

KlOHTS    OF    KlPAKlAN    OWMEB— MTIIIICIPAL 

COBPOSATIOKS. 

A  city  which  purchases  land  abutting  on  a 
stream  acquires  the  right  of  a  riparian  owner, 
which  is  the  reasonable  use  of  wnter  for  domes- 
tic and  other  ordinary  purposes  incident  to  the 
land :  but  it  does  not  thereby  acquire  the  right 
to  divert  or  take  water  from  the  stream  for  the 
purpose  of  selling  it  to  the  inhabitants  of  the 
city  without  making  compensation  to  those 
who  are  thereby  deprived  of  water  rights. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  SS  227-U;iU;  Dec.  Dig.  <3=> 
84.] 

4.  Waters  and  Wateb  Coubses  «=»]05— Wa- 
teb ItlOllTS— ^IUN1C1PAL  CoRPOnATIONS— 

1ntebfere?ice  with  Lower  rROpRiRTOB. 
The  fact  that  a  city  has  obtained  the  right 
to  take  water  &om  a  stream  to  supply  its  In- 
babttanta  at  a  point  above  the  city  does  not 
give  it  the  right  to  build  a  dam  at  a  point  con- 


siderably below  the  autborUed  intake  In  order 
to  obtain  water  for  the  supply  of  its  inhabit- 
ants, the  place  being  within  the  millpond  of  a 
lower  proprietor  of  a  mill,  and  where  the  pro- 
posed dam  would  materially  obstruct  the  now 
and  diminish  the  power  which  belcmgs  to  the 
mill  and  which  would  opoata  as  a  substantial 
interference  with  the  water  rights  acquired  by 
the  millowner  without  making  compensation  to 
him. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  f  282;  Dec.  Dig. 
<^105.1 

5.  Waters  and  Wateb  Courses  «=»61,  63— 
Obstruction  or  Strbau— Infeinoeueht  of 
Wateb  Riouts— Sufficixrct  or  Evidence 
—Injunction. 

The  findings  of  the  court  that  the  proposed 
obstruction  of  a  stream  by  the  defendant  would 
be  a  substantial  infringement  of  the  plaintifiTs 
water  rights  are  found  to  be  warranted  by  the 
facts,  and  ander  the  circumstances  of  the  case 
the  plaintiff  is  held  to  be  entitled  to  the  remedy 
of  injunction  to  prevent  the  erection  of  the  pro- 
posed dnm. 

fEd.  Xote.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  %%  51,  53,  M;  Dec. 
Dig.  «=s>61.  63.] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Charles  M.  Wallace  against  the 
City  of  Wlnfleld.  From  Judgment  for  plain- 
tiff, defendant  appeals.  AflJirmed. 

J.  A.  McDermott  and  Bnckman  &  BIoss,  all 
of  Wlnfleld,  for  appellant.  W.  P.  Hackney 
and  L.  D.  Moore,  both  of  Wlnfield.  and  J.  T. 
I^fferty,  of  Kansas  City.  Mo.,  tox  ai^llee. 

JOHNSTOX,  O.  J.  TWs  was  an  action  be- 
gun by  Charles  M.  Wallace  against  the  city 
of  Wlnfleld  to  enjoin  the  construction  of  n 
dam  across  the  Walnut  river.  The  Injunc- 
tion was  granted,  and  the  city  appeals. 

Bordering  upon  the  Walnut  river  Is  a  tract 
of  laud  known  as  the  "Fair  Ground  Tract," 
owned  by  the  city  of  Wlnfleld  and  upon 
which  Is  located  the  city's  water  plant.  Vp 
the  river  from  this  tract  are  the  Baden  mills 
and  a  dam  across  the  river.  Below  it  Is  the 
Tunnel  Mill,  owned  by  plaintiff,  with  another 
dam  across  the  river.  In  18S3  the  city  of 
Wlnfleld  condemned  the  right  to  take  all 
necessary  water  from  the  river  at  a  point 
above  the  Baden  mills.  About  lOlO  the  city 
moved  Its  intake  from  the  Baden  mlllpoud 
to  Its  present  location,  opposite  the  Fair 
Ground  Tract,  and  on  August  18,  1014,  ob- 
tained a  right  from  a  landowner  to  erect  a 
dam  across  the  Walnut  rtver  about  one-half 
mile  below  its  water  plant  and  about  7,83t; 
feet  up  the  river  from  the  dam  owned  by 
plaintiff  and  6,000  feet  above  his  mill.  The 
proposed  heUht  of  this  dam.  It  was  shown, 
was  about  seven-tenths  of  a  foot  lower  than 
the  height  of  plaintiff's  dam  and  about  nine 
feet  lower  than  the  Baden  dam.  The  pluln- 
tifTs  mill  was  oiwratcd  by  water  power,  ex- 
cept when  the  water  in  the  river  was  so  low 
as  to  furnish  insufficieut  tower,  and  then  the 
mill  was  operated  by  steam  iiower.  During 
IMirts  of  1013  and  1014,  the  water  In  the  river 
wus  very  low,  and  tbe  city  did  not  get  suffi- 
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cient  water  for  the  dwand  except  wbai  the 
Baden  dam  was  opened  and  the  water  per^ 
mltted  to  flow  down.  Plaintiff  ^Ueged  that 
the  pn^osed  dam  would  reduce  the  volume 
of  water  flowing  In  the.  rlrer,  Interfere  with 
Its  usual  foil,  and  thereby  destroy,  to  a 
large  extent,  his  use  of  the  water  for  milling 
purposes,  to  his  great  damage,  and  he  there- 
fore aaked  that  the  conatructlon  of  the  dam 
be  enjoined.  The  trial  court  made  detailed 
findings  of  fact  and  concluded  that  the  pro- 
posed dam  would  be  a  substantial  Injury  to 
the  rights  of  plaintiff,  and  hence  a  judgment 
of  Injunction  was  entered.  The  defendant 
appeals  and  Insists  that  upon  the  flndings 
made  the  defendant  was  entitled  to  Judgment 
In  Its  faTor. 

It  la  contended:  First,  that  the  dty  was 
entitled  to  take  all  the  water  from  the  rlrer 
vrhicHx  Is  needed  to  supply  the  people  of  the 
dty,  and  that  the  plaintiff  suffered  no  Injury 
by  the  morlng  of  the  Intake;  seccmd,  that  the 
construction  of  the  proposed  dam  would  not 
be  an  unreasonable  Interference  with  the 
natural  flow  of  the  Aven  and,  third,  that 
the  failure  of  the  plaintiff  to  maintain  bts 
dam  barred  him  from  claiming  any  equitable 
'  rellet 

[1-3]  The  dty  acquired  the  i^ht  to  take 
water  for  munldpol  purposes  at  a  point 
above  the  Baden  dam,  but  the  location  of  the 
proposed  dam  la  6,634  feet  below  that  dam. 
No  proceedings  have  beea  taken  by  the  de- 
fendant to  obtain  the  right  to  construct  a 
dam  or  to  obstruct  the  flow  of  the  stream, 
except  to  purchase  land  on  each  side  of  the 
river  at  the  site  of  the  proposed  dam.  Near 
this  site  the  defendant  at  great  expense  built 
its  pumping  station  and  flltratlon  plant,  and 
this  appears  to  have  been  done  when  the 
plaintiff  was  acting  as  mayor  of  defendant 
dty  and  with  his  consrat  and  approval.  The 
defendant,  as  we  have  seen,  had  acquired  the 
right  to  take  all  the  water  It  needed  at  a 
point  above  the  Baden  dam,  and  It  appears 
that  there  were  no  tributaries  between  that 
Intake  and  the  point  chosen  for  the  erection 
of  the  proposed  dam.  But  while  It  may  make 
little  difference,  so  far  as  the  quantity  of 
water  Is  concerned,  whether  the  water  Is 
taken  out  above  or  below  the  Baden  dam.  It 
Is  Indsted  that  the  defendant. never  bad  con- 
demned nor  obtained  any  right  to  take  watra 
below  that  dam,  and,  liesldes,  It  had  never 
acquired  a  right  to  obstruct  the  flow  of  the 
stream  or  to  Impound  the  water  at  ttie  site 
of  the  proposed  dam,  which  was  practically 
within  the  plaintiff's  mill  pond  or  reservoir. 
The  court  found  that  In  ordinary  stages  of 
water  the  plaintiff's  dam,  when  closed,  back- 
ed the  water  up  to  the  present  Intake  of  the 
defendant,  which  Is  one-half  mile  fitrther  up 
the  river  tban  the  site  of  the  proposed  dum. 
The  dam  owned  by  plaintiff  has  been  In  exist- 
ence for  about  40  years  and  baa  been  main- 
tained at  its  present  height  for  about  25 
years.  It  does  not  appear  that  the  plaintiff 
or  any  of  his  predecessors  acquired  any 


rights  as  agaliut  riparian  owners  by  pur- 
chase or  condraination.  There  was  Utlgattcm 
In  1884  between  the  omiers  of  the  lAalntlff'a 
mill  dam  and  a  riparian  owner  In  which  the 
chafader  and  height  of  the  dam  was  deter- 
mined and  fixed,  and  tbe  owners  of  the  dam 
are  perpetually  enjoined  from  dian^ng  the 
hd^t  of  the  aaxae.  As  the  dam  has  beea 
maintained  at  this  hdi^t  for  more  tban  15 
years,  a  preanmptlon  of  a  grant  ot  of  consent 
by.  the  upper  riparian  owners  arises  and 
gives  the  ownw  ot  the  dam  a  right  to  Its 
continued  malntmance  to  the  extent  to  which 
the  ri^t  has  been  enjoyed  tor  tbe  period  of 
prescription.  Whltehalr  v.  Brown,  80  Kan. 
297,  102  Pac.  783,  18  Ann.  Cas.  216.  At  the 
site  of  ^e  ivopwed  dam  the  defendant  was 
a  riparian  owner  by  virtue  of  the  purdiase 
of  land  on  each  aide  of  the  river,  and,  while 
a  riparian  owner  has  the  right  to  a  reason- 
able use  of  the  water  for  domestic  and  ^ri- 
cultural  purposes,  the  dty  is  not  entitled  to 
divert  or  take  w&ter  from  the  river  for  the 
purpose  ot  selling  It  to  InhaUtanta  of  the 
dty  or  to  other  persons  ranote'  from  the 
stream.  City  of  EmptHla  t.  Soden,  29  Kan. 
588,  37  Am.  Rep.  265;  Stdn  v.  Burden,  24 
Ala.  130,  60  Am.  Dec.  453 ;  Lord  v.  Water  Co., 
135  Pa.  122,  19  Atl.  1007.  8  L.  R.  A.  202,  20 
Am.  St.  R^.  864;  City  of  Battle  Creek  v. 
Goguac  Resort  Ass'n  (Mich.)  148  N.  W.  441. 

[4]  The  duty  of  supplying  the  Inhabitants 
of  the  defendant  city  with  water  is  Impera- 
tive, and  the  necessity  for  obtaining  water  at 
this  place  may  be  pressing;  but  the  dty  is 
vested  with  the  power  of  eminent  domain 
and  may  obtain  the  right  to  take  water  from 
the  stream  by  condemnation  and  the  payment 
of  compensation  to  those  who  may  be  Injur- 
ed or  from  whom  any  property  rights  may  be 
taken.  In  the  Soden  Case  the  owner  of  the 
mill  and  dam  had  acquired  the  rights  of  the 
riparian  owners  for  some  distance  up  the 
stream  and  had  been  in  the  undisturbed  pos- 
session of  the  same  for  nineteen  years. 
Without  condemnation  of  the  water  privileges 
or  compensation  to  the  millowner,  the  city 
undertook  to  take  water  from  the  mlllpoud, 
claiming  that  it  was  a  riparian  owner,  that 
It  represented  all  the  inhabitants  o£  the  dty 
and  was  entitled  to  take  as  much  water  as 
was  needed  by  all  of  them  for  domestic  pur- 
poses. The  court  held  that  the  dty  could 
not  be  considered  a  riparian  owner  in  a  rep- 
resentative way.   It  was  said  that: 

"The  city,  as  a  corporation,  may  own  land  on 
the  banks,  and  thus  in  one  sense  be  a  riparian 
owner.  But  this  doea  not  make  each  dtizen  a 
riparian  owner.  And  the  corporation  is  not 
taking  the  water  for  its  own  domestic  purposes; 
it  is  not  an  individual ;  it  has  no  natural  wants: 
it  is  not  takins  for  its  own  use,  but  to  supply 
a  multitude  of  individuals :  it  takes  to  seU."  'A 
Kan.  607.  37  Am.  Rep.  26S. 

The  conclusion  of  the  court  was  that  the 
proposed  action  of  the  city  Impaired  the  flow 
of  the  water  and  diminished  the  poww  which 
belonged  to  the  millowner,  and  therefore  the 
dty  was  enjoined  from  Interfering  with  his 
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water'  rights,  holding  that  before  the  city  can 
Interfere  with  the  water  power  It  must  make 
compensation. 

[6]  As  the  plaintiff  and  his  predecessors  In 
title  had  acquired  and  held  the  water  power 
rights  up -to  and  above  the  place  In  question 
by  user  and  the  city  was  proposing  to  ob- 
struct the  flow  and  to  divert  and  use  the  wa- 
ter Id  excess  of  any  right  which  It  bad  as  a 
riparian  owner  or  otherwise,  the  question 
arises:  Is  the  plaintiff  entitled  to  the  In- 
terposition of  a  court  of  equity?  If  the  pro- 
posed act  would  materially  obstruct  the  flow 
of  the  water  and  diminish  the  power  at  the 
plalntlfTa  mill,  he  Is  entitled  to  the  remedy  of 
injunction.  The  trial  court  found  upon  suflS- 
dent  testimony  that  for  a  number  of  years 
the  defendant  had  been  taking  from  the  river 
from  a  million  and  a  quarter  to  a  million  and 
a  third  gallons  of  water  a  day,  and  that  dur- 
ing droughty  periods  it  had  been  taking  as 
much  as  three  million  gallons  a  day,  and, 
further,  that  the  building  of  the  proposed 
dam  to  a  height  of  three  feet  would  result 
In  Impounding  at  one  time  about  thirty  mil- 
lion gallons  of  water.  It  was  further  found 
that: 

'^he  height  of  water  over  the  proposed  dam 
when  the  Baden  wheels  are  running  at  low 
stage  wo\ild  be  about  1%  feet,  and  when  the 
city  was  withdrawipg  for  its  tise  substantially 
1^  million  gallons  per  day  there  would  be  with- 
drawn substantially  22  horse  power," 

There  was  a  further  finding  that  plalntlfTs 
mill  was  operated  partly  by  steam  and  partly 
by  water  power.  Two  wheels  were  operated 
by  water  power,  one  for  the  manufacture  of 
flour,  and  a  smaller  one,  of  meal.  The  large 
wheel  had  a  capacity  of  from  76  to  80  horse 
power,  and  the  smaller  one  about  86  horse 
power.  At  low  stages  of  the  river,  and  when 
there  was  water  running,  there  was  power 
aufflclent  to  operate  the  smaller  wheel,  but 
steam  power  was  reqxilred  to  the  extent  of 
about  one-third  or  one-half  of  the  power  nec- 
essary to  operate  the  floor  mill  connected 
with  the  large  wheel.  The  court  expressly 
found  that  the  water  power  afforded  by  the 
plaintiffs  dam  bad  a  substantial  value  as  a 
water  power  for  the  purposes  of  running  the 
mill.  The  court  therefore  decided  that  the 
proposed  dam  would  be  a  substantial  Inter- 
ference and  Injury  to  the  rights  of  the  plain- 
tiff and  that  he  was  entitled  to  the  remedy 
of  Injunction.  WbUe  the  volome  of  water 
taken  is  not  very  large,  there  would  be  the 
added  Interference  of  a  dam  proposed  to  be 
erected  In  the  plaintiff's  mlUpond  which 
would  unreaaonably  detain  the  flow  and  would 
substantially  Interfere  with  and  diminish  his 
water  power.  At  this  place  the  defendant 
bad,  of  course,  the  rights  of  a  riparian  own- 
er and  entitled  to  use  the  water  for  the  <m^I- 
nary  purposes,  but  not  to  such  an  extent  as 
to  unreasouably  diminish  its  quantity  and 
pen  up  its  flow  without  compensation  to  the" 
plalntUL  In  the  buUdtng  of  a  dam  the  de- 
fendant would  be  exceeding  Its  rlgbta  and 


materially  infringing  the  rights  of  tbe  plain- 
tiff, and,  as  has  been  said: 

"A  riparian  owner  has  no  right,  In  order  to 
facilitate  his  use  of  the  waters  of  a  water 
course,  unreasonably  to  detain  them  by  means  of 
dams  and  reservoin."  80  A.  &  E.  Encyd.  of 
L.  372. 

See,  also,  case  note,  41  L.  R.  A.  737 ;  case 
note,  59  L.  H.  A.  817;  Anderson  T.  Cincinnati 
Southern  Railway,  86  Ky.  44,  B  S,  W.  49,  9 
Am.  St  Rep.  263;  40  Cyc.  571. 

Under  the  rule  of  the  Soden  Case,  the  mere 
fact  that  a  riparian  owner  la  undertaking  to 
supply  the  Inhabitants  of  a  dty  with  water 
and  has  expended  large  sums  of  money  In 
the  erection  of  a  water  plant  does  not  confer' 
any  special  or  additional  right  to  the  water 
of  the  stream  as  against  a  lower  proprietor 
or  one  who  has  acquired  prescriptive  rights 
to  the  unobstructed  flowage  of  the  stream. 

The  plaintiff  did  not  lose  his  rights  by 
the  fact  that  the  gates  at  the  Tunnel  mill 
had  been  open  for  a  short  time.  It  appears 
that  shortly  before  this  action  was  brought 
the  gates  were  opened  by  parties  other  than 
the  plaintiff,  and  that,  althou^  plaintiff 
learned  of  the  removal,  he  took  no  steps  to 
restore  them,  but  he  had  plans  for  new  gates. 
He  further  stated  that  he  did  not  intend  to 
do  anything  towards  closing  the  tunnel  until 
he  leorned  what  his  rights  In  the  premises 
are.  There  has  been  litigation  between  the 
owners  of  the  Tunnel  mill,  and  as  a  result 
the  mill  had  not  been  operated  for  three 
years  before  the  bringing  of  this  action;  but 
the  temporary  cessation  of  operation  did  not 
deprive  plaintiff  of  the  water  rights  acquired 
under  the  law.  Attention  has  been  called  to 
the  fact  that  the  mlUdam  act  provides  that 
If  a  person  having  obtained  the  right  to  erect 
and  maintain  a  dam  builds  the  same  which  is 
thereafter  destroyed,  and  that  if  he  does  not 
b«0n  to  rebuild  it  within  one  year  after  de- 
struction and  finish  it  In  three  years  after 
that  time,  or  If,  having  erected  a  mill,  shall 
fail  to  keep  it  In  operation  for  two  years  at 
any  one  time,  he  shall  forfeit  the  rights  ac- 
quired under  the  provisions  of  the  act.  Gen. 
St.  1909,  S  4974.  This  provision,  however, 
has  no  application  to  the  case  in  hand,  as 
the  plaintiff  appears  not  to  have  acquired 
any  rights  by  virtue  of  the  provisions  of  the 
milldam  act.  Pn'Scriptlve  rights  are  not 
deemed  to  be  abandoned  or  lost  by  temporary 
nonuser,  and  it  has  been  held  that  such  a 
right  is  not  lost  by  nonuser  for  less  than  the 
prescriptive  period.   Note,  59  L.  R.  A.  843. 

Under  the  findings  of  the  court,  which  ap- 
pear to  be  sustained  by  sufficient  testimony, 
the  proposed  dam  would  be  a  substantial  in- 
terference with  the  rights  of  the  plaintiff, 
and.  in  view  of  the  character  of  the  propos^ed 
obstruction  and  that  it  would  necessarily  en- 
tall  continuous  damages  necessitating  fre- 
quent and  almost  continuous  litigation,  in- 
junction Is  a  proper  remedy. 

The  judgment  of  the  district  court  la  af* 
firmed.   All  the  Juatlcea  eoncurrlng. 
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JARBARD  et  al.  T.  McGABTHY  et  al 
(No.  19517.) 
(SaiH^me  Court  of  KaoBaa.    June  12,  1915.) 

(Byllabua  hv  the  Court.) 

1.  Appral  and  Erbob  €=>367— Notice  of 
Appeal— Atfidavix— Sum  ciBNCT. 

Ad  affidavit  accompanying  a  notice  of  ap- 
peal reciting  that  "this  notice  of  appeal  is  made 
in  good  faith,  and  not  for  the  purpose  of  will- 
ful delay,"  is  a  sufficient  compliance  with  sec- 
tion 3626  of  the  General  Statutes  of  1900. 

[£<d.  Note.— For  other  caseflt  se^  Appeal  aitd 
Error,  Cent  £>ig.  SI  1093-199G;  Dec  Dig.  «S9 
Jttt7.J 

2.  Appeal  and  Ebbob  9=3388— Inteb^ibdi- 
ATE  Appeal — Appeal  Bond— Sufficiency. 

One  ot  a  number  of  nonresident  appellants 
gave  bis  personal  bond  fn  an  appeal  from  the 
probate  court  to  the  district  court,  and  made  a 
deposit  of  $300  in  cash  aa  security,  and  this 
bond  and  security  were  approved  by  tiie  probate 
court.  Held,  that  such  bond  and  security  thus 
approved  were  a  saffldent  compliance  with  sec- 
tion 3627  of  the  General  Statutes  of  1909. 

[Ed.  Note.— F(xr  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  2071;  Dec.  Dig.  «=»388.J 

(Additional  SffUahui  iy  Editorial  Btaff.) 

3.  Appeal  and  Ebbob  «s>38$— Irtebuedz- 
ATB  Appeal— "Secuetty." 

As  used  in  Gen.  St  3909,  S  3627,  providing 
that  one  appealing  from  the  probate  court  shail 
file  a  bond  in  auch  sum  and  with  such  security 
aa  may  be  fixed  and  approved  by  the  probate 
court,  the  word  "security"  is  synonymous  with 
"pledge,"  "d^osit,"  "stake,"  and  "bond"  (citing 
Words  and  Phrases,  Security). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S  2071;  Dec.  Dig.  «==rSb8.] 

Appeal  from  District  Court,  Bdwards 
County. 

Action  by  George  W.  J&rrard  and  others 
against  W.  J.  McCartby  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeaL 
Beversed  and  remanded. 

F.  L.  Slaughter  and  M.  A.  Merten,  both  pf 
Kinsley,  for  appellants.  A.  C.  Dyer  and  A. 
L.  Moffatt,  both  of  Kinsley,  and  U.  G.  Oliver, 
of  Ol£hUioma  City,  010.,  for  8ppellee& 

DAWSON,  J.  The  plalutifCs  and  defend- 
ants were  rival  claimants  to  the  estate  of 
Thomas  Jarrard.  The  probate  court  of  Ed- 
wards county  gave  judgment  in  favor  of  the 
McCarthy  line  of  heirs.  The  plaintiffs  ap- 
pealed to  the  district  court 

[1,2]  To  comply  with  sections  3625  and 
3626,  Gen.  Stat  1909,  counsel  for  plaintiffs 
filed  the  following  as  a  notloe  of  aKq;)eal  and 
affidavit: 

"Come  now  the  attorneys,  M.  A.  Merten  and 
F.  L.  Slaughter,  who  represent  the  Jarrard  line 
of  claimants  as  heirs,  aud  give  notice  of  appeal 
from  the  decision  of  this  court  rendered  as  to 
who  are  the  heirs  of  Thomas  Jarrard,  deceased. 

"State  of  Kansas,  Edwards  County- as. : 

"I.  M.  A.  Merten,  being  first  duly  sworn  on 
oath,  say  that  I  am  one  of  the  atbuneys  of 
record  of  the  Jarrards:  that  I  have  served  a 
copy  of  the  above  notice  upon  H.  G,  Oliver, 
attorney  of  record  of  the  McCarthy  line  of 
heirs,  by  mailing  him  a  copy  of  this  notice.  I 
further  say  that  this  notice  of  appeal  is  made 


in  good  faith,  and  not  for  Q>e  purpose  of  will* 
ful  delay.  M.  A.  Merten. 

"Subscribed  and  sworn  to."  etc. 

The  plaintiffs  were  nonresidents,  and  to 
comply  with  section  3627.  Gen.  Stat  1909,  the 
following  appeal  txmd  was  filed: 

"In  re  Thomas  Jarrard,  Deceased. 

"Whereas.  George  W.  Jarrard  has  appealed 
from  a  judgment  of  the  probate  court: 

"Now,  therefore,  I,  George  W.  Jarrard,  do 
hereby  bind  myself  in  the  sum  of  three  hundred 
dollars  that  appellant  will  pay  all  costs  that 
may  accrue  in  said  appeal  in  case  he  shall  be 
adjudged  to  pay  them,  in  case  the  same  cannot 
be  collected  frcnn  the  defendant  if  judgmeat  be 
obtained  against  him  tiien,  and  in  that  case  I 
Und  myself  that  the  appellant  will  pay  the 
costs  made  In  this  action  by  said  appeal. 

"Geo.  W.  Jarrard. 

"It  is  agreed  that  in  lien  of  sureties  on  this 
bond  there  shall  be  a  cash  deposit  of  $300.0a 

"Above  security  approved  this  16th  day  of 
February.  1914.  F.  C.  Blanchard, 

"Judge  Probate  Court,  Edwards  County, 

Kansas." 

Defendants  filed  in  the  district  court  a  mo- 
tion to  dismiss  on  the  following  groundu: 

"Second.  That  no  appeal  t>ond  has  been  filed 
as  required  by  law. 

"Third.  That  no  affidavit  has  been  filed  as  re- 
quired by  law. 

"Fourtii.  That  said  appeal  has  not  been  taken 
as  required  by  law." 

This  motion  was  sustained ;  hence  the  case 

is  here. 

It  will  be  observed  tha\  the  notice  of  ap- 
peal is  not  a  literal  compliance  with  the  stat* 
ute.  The  affiant  says  that  "this  notice  of 
appeal  Is  made  in  good  faith,  and  not  for 
the  purpose  of  willful  delay."  Apparently 
plaintiffs'  lawyer  made  the  affidavit  from 
memory  of  the  language  of  the  statute,  but 
he  did  not  depart  from,  its  literal  terms  very 
far.   The  statute  reads: 

'The  applicant  for  such  appeal,  bis  agent  or 
attorney,  shall  file  an  affidavit  that  the  appeal 
is  not  taken  for  the  purpose  of  vexation  or  de- 
lay, but  because  the  affiant  believes  that  the  ap- 
pellant is  aggrieved  by  the  decision  of  the 
court."    Gen.  Stat.  1900.  §  3626. 

We  think  the  variance  la  ImmateriaL  If 
the  notice  of  appeal  was  made  In  good 
faith,  theu  the  appeal  was  In  good  &ith ;  and 
since  It  was  avowed  to  be  in  good  faith,  and 
not  for  the  purpose  of  willful  delay,  we  must 
hold  that  the  fair  import  of  that  recital  was 
the  same  aa  an  averment  that  the  appeal  was 
not  taken  for  the  purpose  of  vexation  and  de- 
lay, but  because  the  affiant  believed  that  the 
appellant  was  aggrieved  by  the  decision  of 
the  court  This  is  in  harmony  with  sections 
3630  and  6176,  Gen.  Stat  1909.  and  with  the 
twentieth  century  spirit  which  pervades  and 
ought  to  pervade  in  the  administration  of 
justice. 

[3]  Touching  the  appeal  bond,  the  statute 
reads: 

"Every  appellant  sbal)  file  in  the  probate 
court  a  bond  in  such  sum  and  with  such  seeuri- 
ty  as  may  be  fixed  and  approved  by  the  probate 
court,  conditioned  that  he  wilt  prosecute  the 
appeal  and  pay  all  sums,  damages  and  costs 
that  may  be  adjndged  against  him,"  etc.  Qok. 
Stat.  1969.  §  3627. 


^=»For  other  casea  see  same  topic  and  KEY-NUMBER  In  all  Key-Numb«r*d  DigesU  and  InUexu 
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It  is  urged  tb&t  tbe  "secarity"  whltai  the 
statute  reqvlreB  can  only  be  met  by  pex- 
sonal  saretieB.  We  think  not.  "Security," 
and  not  "surety,"  Is  tbe  language  of  the  stat- 
ute. "Security"  is  synonymous  wJtb  "pledge." 
"deposit,"  "stake,"  "bond,"  eta  Soule's  Dlc- 
tUmary  of  English  Synonyms.  To  the  same 
effect  are  the  definitions  in  7  Words  and 
mrases,  6886.  UineoTer,  Uie  statute  confers 
opfm  the  i^robate  court  tlis  duty  and  power  of 
apinroTal  of  tbe  appeal  bond  in  a  caoe  like 
tUs.  That  court  did  approve  it,  and  the 
matter  did  not  require  especial  consideration 
by  the  district  court  A  cash  deposit  of  9300 
is  certainly  as  good  securi^  as  any  surety's 
promise  to  pay  $300.  It  may  also  be  remark- 
ed that  appeal  bwda  can  be  amended.  As  to 
George  W.  Jarr&nl,  the  appeal  bond  was 
valid  and  sufficient  A  suggestion  Is  made 
that  tbe  bmid  only  covers  the  appeal  of 
Oeorge  W.  Jarrard. 

Since  this  cause  must  be  remanded  for 
further  proceedli^  the  district  court  may, 
in  the  exerdse  of  its  discretion,  allow  this 
bond  to  be  amended  to  show  clearly  that  it 
binds  all  the  appellants,  or  It  may  proceed  to 
the  merits  of  the  controversy  so  far  as  it 
affects  the  rights  of  George  W.  Jarrard 
aloue ;  and  It  is  so  ordered.  All  the  Justices 
concurring. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  CITY  OF 

TOPBKA  et  aL    (No.  19520.) 
(Supreme  (3ourt  of  Kansas.    Juoe  12,  1016.) 

(Byliabut  hy  t^e  Court.) 

Municipal  Corporations  «=s956— IlESKava 
Fund  —  Emebobnot  —  Expense— "Co  ntin- 

OEIIT," 

The  provision  of  the  act  of  1907,  providing 
for  commission  form  of  government  of  ^ties 
(Laws  1907,  c.  114,  f  112:  Gen.  St  1009,  S 
1328),  concerning  fl  levy  of  taxes  to  create  a 
reserve  fund,  is  construed  to  mean  merely  an 
authorization  to  set  apart  out  of  tbe  geueral 
revenue  fund  a  sum  not  exceeding  $25,000,  to 
be  kept  on  hand  to  meet  contingent  expenses 
propeny  and  legal^  payable  and  occurnog  by 
reanon  of  some  unforeseen  disaster  or  extraor- 
dinary emergency  (dtiog  Words  and  Phrases, 
Contingent). 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  81  2010-2013;  Dec. 
Dig.  «=>966.] 

Johnston,  G.  J.,  and  Burcb,  J.,  dissenting. 

Appeal  from  Dlatrict  Court,  Bhiawnee 
CounJy. 

Action  by  the  Atchison,  Topeka  &  Santa  ^6 
Railway  Company  agaiost  the  City  of  Topeka 
and  another.  From.  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

W.  G.  Ralston,  of  Topeka,  for  aivellants. 
W.  R.  Smith,  O.  J.  Wood,  and  A  A.  Scott 
all  of  Topeka,  for  appellee. 

WEST,  J.  TUs  case  involves  the  validity 
of  a  certain  tax  levied  by  the  dty  of  Topeka. 
The  trial  court  held  it  void,  and  the  dtj 
appeals. 


In  the  act  providing  for  the  commlssltm 
form  of  government  (Laws  1907,  c.  114,  { 
112 ;  Gen.  Stat  1909,  }  1328).  It  was  made  the 
duty  of  the  board  of  commlsslonera  in  July 
of  each  year,  or  aa  soon  thereafter  aa  practi- 
cable, to  "make  a  careful  estimate  of  the 
probable  revenues  for  the  next  fiscal  year 
(beginning  January  lat)  and  apportion  the 
same  to  the  several  departments  of  the  city 
government,  including  a  reserve  fund  of 
not  to  exceed  $25,000,  to  be  used  only  in  case 
of  eictraordlnary  emergencies,  such  as  act  of 
Ood  or  other  sudden  disaster,  which  could 
not  have  been  foreseen  before  their  occur- 
rence. Any  unexpended  portion  of  such  re- 
serve fund  created  for  any  year  shall  con- 
stitute part  of  such  r^rve  fund  for  the  next 
ensuing  year."  The  heads  of  departments 
are  to  submit,  30  days  in  advance,  estimates 
of  the  amounts  needed  for  tbe  conduct  of 
thetr  departments  for  the  next  ensuing  fiscal 
year.  "Tbe  sums  as  fixed  in  said  bud^t  ' 
ahall  be  appropriated  after  the  beginning  of 
the  next  ensuing  fiscal  year  for  tbe  purposes 
named.  Said  board  of  commissioners  shall 
levy  taxes  annually  and  make  proviskm  for 
sufficient  revenue  to  meet  all  contemplated 
expenses  included  in  such  budget."  The 
board,  in  addition  to  the  full  levy  Tor  gen- 
eral revenue,  levied  a  tax  of  ^^/loo  of  a  mill 
for  the  year  of  1911,  which  was  suHicient  to 
raise  a  reserve  fund  of  $25,000.  Wbea  this 
levy  was  made,  the  city  was,  by  chapter  Hi 
of  the  laws  of  1911.  limited  aa  to  levies  us 
follows: 

"For  general  revenue  fund,  two  miUs;  for 
general  improvement  fund,  two  mills:  for  wa- 
ter fund,  to  discharge  existing  legal  obligations 
for  water  supplied  to  the  city,  one  mill;  for 
judgment  fund,  one-qaarter  of  one  mill:  for 
park  fund,  one  mill;  for  library  fuod,  one-fourth 
of  one  mill;  for  lighting  fu.Dd,  to  discharge  ex- 
isting legal  obligations  for  lights  supplied  to  the 
city,  six-tenths  of  one  milC  All  other  levies 
authorized  by  statutes  for  cities  of  this  class 
not  speciflcally  named  In  this  section  are  here- 
by limited  to  one-foarth  of  tbe  rates  of  levy 
so  antfaorised." 

The  dty  contends  that  this  reserve  fund  is 
authorised  in  addition  to  the  general  revenue 
and  Improvement  funds,  while  tbe  plaintiff 
insista  that  it  Is  merdy  a  part  of  the  general 
revenue  fund,  and  that  as  the  limit  therefor 
was  reached,  the  attempted  reserve  levy  was 
void. 

The  terms  "general  revenue  fund"  and 
"current  expenses"  have  been  construed  in  a 
number  of  decisions ;  the  general  result  being 
to  consider  them  applicable  to  tbe  usual  ordi- 
nary, mnhlng.  and  incidental  expenses  of  a 
^ven  munidpallty.  State  v.  CJounty  of  Ma- 
rlon, 21  Kan.  419,  434 ;  County  of  Osborne  v* 
Blake,  26  Ean.  356;  il,  T.  &  S.  F.  R.  R.  Ca 
V.  Wllhelm,  Treas..  S3  Kan.  206,  6  Pfue.  273; 
K.  (X,  Ft  S.  &  O.  R.  B.  Go.  V.  Scammon,  45 
Kan.  481,  25  Fac.  858;  Stevens  v.  MUler,  S 
Kan.  App.  102,  43  I^c.  430;  State  ex  rel.  v. 
Cowley  County.  86  Kan.  201,  119  Pac  327,  ' 
and  cases  cited.    See,  also,  Railway  Co.  v. 
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Kansai  City,  92  Kan.  800, 140  Fac.  1040,  and 
Super  T.  Modell  Tovnsblp,  92  Kan.  979,  146 
Pac.  098.  Here  tiie  fund  in  questloa  Is  ex- 
pressly [Hrovlded  for  use  "wily  In  case  of  ex- 
traordinary emergencies,  snch  as  act  of  God 
or  other  sudden  disaster,  whlcb  could  not 
bare  been  fOreseoi  before  thdr  occurrence," 
which  may  be  deemed  a  way  of  describing  a 
sort  of  contingent  fund  (Odd  Fellows  t. 
Trontman,  80  Kan.  441,  454,  103  Pac.  94; 
Converse  t.  Elward,  SO  Kan.  658,  563.  IDS 
Pac.  140;  2  Words  and  Phrase^  1498  et  seq. ; 
9  Cyc.  1^),  which  would  ordinarily  be  cov- 
ered by  tbe  general  rerenne  or  current  ex- 
pense provision,  fbr  the  very  Reason  that  It 
would  not  be  Included  In  funds  provided  for 
specific  purposes,  like  a  fund  for  the  payment 
of  Judgments  or  one  for  park  purposes.  By 
the  next  section  the  officers  are  prohibited 
from  creating  any  ladebtedness  exceeding  the 
fund  on  hand,  and  this  appears  to  be  a  plan 
adopted  for  keeping  on  band  a  sum  to  be 
drawn  npon  tn  case  of  emergency,  regardlesa 
of  tbe.  regular  and  ordinary  drafts  for  cur- 
rent expeiises. 

It  la  pressed  upon  us  by  the  plaintiff  that 
this  fund  Is  not  one  provided  for  a  public 
purpose  but  one  intended  for  private  succor 
In  time  of  public  distress,  and  therefore  not 
within  the  taxing  power,  and  void.  It  is  true 
that  no  tax  can  be  lawfully  levied,  except  in 
pursuance  of  a  law,  which  shall  distinctly 
state  the  object  of  tbe  same,  to  which  object 
only  such  tax  shall  be  applied  (Const,  art  11, 
§  4) ;  and  if  we  felt  compelled  to  regard  this 
us  a  separate  fund,  additional  to  the  general 
fund  it  might  be  a  matter  of  grave  doubt 
whether  any  public  purpose  is  sufllclently  in- 
dicated to  uphold  the  provision,  for,  instead 
of  specifying  what  tbe  fund  la  to  be  used  for, 
it  only  sets  forth  when  it  Is  to  be  used.  But 
construing  it  as  an  authorization  to  set  apart 
a  portion  of  the  general  revenue  fund  to  be 
kept  on  band  for  extraordinary  contingencies, 
and  adding  tbe  presumption  that  it  was  not 
intended  and  will  not  be  used  for  private 
purposes,  It  may  be  upheld.  And  yet,  evMi 
with  this  construction,  it  would  be  possible 
to  devote  nearly  obe-fourth  of  the  general 
revenue  fund  to  this  somewhat  indefinite  pur- 
pose and,  by  repeating  the  levy  and  carrying 
over  the  sum  on  hand,  soon  to  accumulate 
such  an  amount  in  the  treasury  as  to  cause 
great  loss  and  trouble.  Added  to  this  consid- 
eration should  be  the  other  that  It  is  far 
easier,  under  the  Constitution,  to  put  a  fund 
into  the  treasury  than  to  divert  it  when  once 
tliere;  and  should  the  contemplated  contin- 
gency not  happen,  and  should  the  board  con- 
tinue to  make  the  levy,  a  condition  might 
soon  arise  that  would  indeed  be  difficult  to 
deal  with.  It  is  clear,  however,  that  at 
least  tbe  amount  of  the  levy  is  entirely  dia- 
cretlonary  within  tbe  maximum,  and  this 
fact  may  save  serious  complications  which 
might  otiierwlse  be  most  embarrassing. 


It  Is  Mmcwfaat  sigidficant  that  the  limita- 
tion acts  ever  since  1909  have  carried  and 
continued  the  provUion  tbat  "all  other  levlea 
authorized  by  statutes  for  cities  of  this  class 
not  specifically  named  in  this  section  are 
hereby  limited  to  tme^ftnirUi  of  the  rates  of 
levy  so  anthorlnd'*  <t4iW8  1909,  e.  24S,  1 18; 
lAWs  1911,  c  81;  Laws  1018,  c.  96),  and  that 
the  act  of  1013  raised  the  limit  for  general 
revenue  to  four  mills.  Were  the  word  "ratetf ' 
changed  to  'Oevles"  in  these  limitation  acts, 
dearly  three-fourths  <a  this  925,000  levy 
would  be  void,  and,  were  this  to  be  ad^  to 
the  fund  not  raised  by  a  four-miU  levy  for 
general  revenue  purposes,  the  hardens  of  tax- 
ation might  be  a  Just  sabject  of  OHnplaint 

Giving  Boeh  ^Bect  to  the  enactment  as 
harmonizes  with  the  constitutional  require- 
ments, it  may  he  sustained  as  an  anniorlaa- 
tlon  to  set  apart  out  of  the  general  revenue 
fund  a  sum  not  exceeding  $25,000  to  meet  con- 
tingencies requiring  proper  and  lawful  apen- 
dltures  and  occurring  by  reason  of  unfcweseen 
disaster  or  extraordinary  emergencies. 

But,  for  the  reasons  already  suggested,  it 
cannot  be  ui^dd  as  a  legal  addition  to  the 
general  revenue  fund,  afid  theref<n«  the  Judg- 
ment of  the  trial  court  Is  afllrmed. 

MASON,  PORTER,  MARSHALL^  and 
DAWSON,  JJ.,  concurring.  JOHNSTON,  C 
J.,  and  BURCn,  J.,  dissenting. 


ROWLAND  V.  COWAN  et  al.  (No.  10556.> 
(Supreme  Court  of  Kansas.    June  12,  1915.) 

(8yna}m$  bp  the  Oourt.) 

ExcHANOB  or  Pbopebtt  «s3S— Acnoir  to  Rx- 

covEB  Propebtt— Decree. 

The  trial  court  having  from  ccMiflictIng 
evidence  fairly  found  that  the  defendant  had 
procured  the  plaintifTs  real  estate  by  escbaog- 
ing  therefor  worthless  securities  represented 
tu  be  good,  the  decree  that  the  defendant  recon- 
vey  nipon  payment  to  him  of  what  he  had  ex- 
pended for  improvements  and  a  return  of  such 
securities,  or  pay  plaintiff  such  sum  and  have 
the  title  quieted,  was  not  inequitable  as  to  the 
defendant 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f  1 14r-18 ;  Dea  Dig.  «=s>8.] 

Appeal  from  District  Court,  C^iautauqua 

County. 

Action  by  Rosa  L.  Rowland  ngainet  K.  R. 
Cowan  and  another.  From  a  Judgment  for 
plolntlCf,  defendants  appeal.  Affirmed. 

J.  E.  Brooks,  of  Sedan,  for  appellants.  W. 
H.  Sproul,  of  Sedan,  for  appellee. 

WEST,  J.  The  plalntUf  sued  to  recover  a 
small  piece  of  residence  property  which  she 
appears  to  have  traded  to  the  defendant  for  a 
note  and  mortgage  on  some  Texas  land.  She 
claims,  In  substance,  that  tbe  note  was  rep- 
resented by  the  defendant  to  be  good  and 
well  secured  and  that  under  the  agreement 
made  between  tbe  parties  it  was  to  be  left  In 
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tbe  baok  along  with  her  deed  until  paid; 
that  the  note  and  mcH'tgage  turned  out  to  be 
■worthless,  and  the  defendant  wrongfully  pro- 
cured  the  deed  and  put  It  on  reoord. 

The  defendant  had  a  different  theory  of 
the  case,  and  offered  testimony  In  support 
thereof;  but  there  was  sufficient  evidence 
to  Justify  the  jury  In  believing  that  tbe  note 
and  mortgage  were  absolutely  worthless,  and 
hence  that  the  plalntlCT  had  nothing  whatever 
<if  value  in  return  for  her  projwrty,  and 
there  was  also  evidence  justifying  .the  con- 
clusion thot  the  defendant  had  procured  the 
^eed  before  he  was  entitled  to  It  under  the 
agreement. 

It  appeared  that  the  defendant  had  placed 
Improvements  to  tbe  amount  of  $350  on  the 
property,  and. tbe  court  decided  to  gulet  title 
to  the  defendant  upon  payment  by  blm  to 
the  plaintiff  of  $350  within  60  days  or  that 
the  defendant  could  at  his  election  require 
the  plaintiff  to  pay  him  $360  upon  his  re- 
conveyance and  the  return  to  him  of  the  note 
and  mortgage ;  also,  that  the  costs  be 
divided. 

The  various  as8lgnm«its  of  error  discussed 
Id  the  brief  have  been  coiwldered,  but  an 
examination  of  the  abstract  falls  to  disclose 
anything  materially  prejudicial,  and,  in  view 
of  the  evidence,  the  decision  of  the  court  ap- 
pears to  be  as  favorable  to  the  defendant  as 
he  has  any  right  to  claim. 

The  judgment  !s  therefore  afflnaed.  All 
the  Justices  concurring. 

KING  V.  CITX  OF  PARSONS.  (No.  10280.) 
(Supreme  Court  of  EansaB.    June  12,  1916.) 

(Syaahut  fry  ike  Court.} 

1.  Mdnkhpal  Gobforatiohs  <t=s>8l2— Glaiu 
FOB  Damaobb— Filing  with  City  Clerk. 

In  an  action  to  recover  againBt  a  city  for 
damages  caused  by  a  defective  sidewalk,  a 
statement  complyingin  all  respects  with  tbe  pro- 
visions of  section  870,  General  Statutes  1900, 
giviDg  the  time,  places  and  circumstances  of  tbe 
accident,  was  banded  to  the  city  cleric  at  his 
residence  at  11 :15  p.  m.  The  next  morning 
the  clerk  took  tbe  noBce  to  bis  office  and  stamp* 
«d  It  as  filed  on  that  date,  wliicb  was  one  day 
more  than  four  months  from  the  time  plaintiff 
was  injured.  Held,  that  there  was  a  compli- 
ance with  section  870,  Genprnl  Statutes  1009, 
requiring  the  statement  to  be  filed  "with  tbe 
dty  clerk"  within  four  months  after  the  Injory. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {g  1006-1707;  Dec 
Dig.  «=»812.] 

2.  Tbial  ^=»139— Demubbeb  to  Evioence— 
Pbovince  or  Jubt. 

It  is  the  province  of  the  jury  to  weiRh  the 
facts  and  inferences  where  there  is  a  conflict  in 
the  evidence,  and  it  is  error  for  the  court  to 
sustain  a  demurrer  where  there  is  any  evidence 
to  sustain  tbe  plnintifTs  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di^^H  8S2,  838.  888-341,  36S;  Dea  Dig.  «s» 

Aiweal  fnnn  District  Oonrt,  Labette 
County. 

Action  by  Sarab  E.  King  against  tbe  City 


of  Parsons.  Prom  a  judgment  for  defend- 
ant, plaintiff  appeals.  Beversed,  and  new 
trial  ordered. 

W.  P.  Talbot,  Sr.,  and  Kimball  ft  Oscood, 
all  of  Parsons,  for  ajK>ellant  T.  H.  Brady 
and  Glaase  ft  Burton,  all  of  FarscKis,  for  ap* 

pellee. 

PORTER,  J.  Plaintiff  sued  the  city  claim- 
ing that  she  had  been  injured  by  falling  on  a 
defMtive  sidewalk.  The  court  sustained  a, 
demurrer  to  her  evidence  and  gave  judgment 
In  favor  of  the  dty.   Plaintiff  appeals. 

[1]  A  number  of  reasons  are  advanced  by 
the  defendant  In  support  of  the  ruling  upon 
the  demurrer,  but  from  our  view  only  one  of 
them  warrants  extended  comment  The  stat- 
ute (section  870,  Gen.  Stat.  1909)  requires 
that  before  such  an  action  can  be  maintain- 
ed a  statement  In  writing  shall  be  "filed  with 
the  dty  clerk'*  within  four  months  after  the 
Injury,  giving  the  time  and  place  of  tbe  ac- 
cident and  the  drcumatances.  It  is  conced- 
ed that  a  statement  In  form  complying  in  all 
respects  with  the  statute  was  left  with  the 
dty  derk  at  his  resldoice  at  the  hour  of 
11:15  on  the  night  of  October  19,  1911,  the 
last  day  of  the  four  months  from  tbe  time 
plaintiff  was  injured,  and  that  on  the  next 
morning  tbe  dty  clerk  took  the  notice  to  his 
ofilce  and  stamped  it  as  filed  on  the  20th. 

The  dty  contended,  and  tbe  court  held, 
that  in  order  to  comply  with  the  terms  of 
the  statute  the  notice  bad  to  be  filed  with 
the  city  clerk  at  his  office,  and  that  leaving 
it  with  blm  after  the  usual  offloe  hours  at 
his  residence  was  not  sufficient  The  statute 
In  express  terms  requires  tbe  statement  to 
be  filed  "with  the  city  derk."  Usually,  of 
course,  when  any  paper  is  required  to  be 
filed  with  an  officer,  it  is  contemplated  that 
It  will  be  presented  to  blm  at  his  office,  if 
he  has  an  office,  and  during  business  hours; 
but  we  think  it  would  be  enforcing  a  very 
technical  construction  of  the  statute,  consid- 
ering the  purpose  of  its  enactment,  to  hold 
that  where,  as  In  this  case,  the  notice  la 
left  with  tbe  clerk  at  bis  residence  wUbiu 
the  required  time  and  he  accepts  it.  It  Is  not 
in  fact  filed  with  him  merely  because  he  fails 
to  take  It  to  his  office  and  to  mark  it  as  filed 
until  the  next  day.  In  this  case  the  clerk 
seems  to  have  given  effect  to  the  Intention 
of  the  plaintiff,  and  evidently  understood  that 
the  paper  was  left  with  blm  In  his  official 
capacity ;  for  he  deposited  it  among  the  flies 
In  his  office  tbe  first  thing  In  tbe  morning. 
Of  course,  tbe  fact  that  he  stamped  It  filed 
on  the  20tb  would  not  defeat  plaintiff's  right 
to  rely  upon  his  acceptance  of  the  custody  of 
It  the  day  before. 

It  Is  seriously  argued,  faow«rer,  that  the 
dty  bad  no  opportunity  to  Investigate  the  cir- 
cumstances of  plaintiff'tf  Injury  until  the 
next  day,  and  was  therefore  derived  of 
one  day's  notice  Intended  by  Uie  statute.  Tha 
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plalndOF,  however,  bad  tbe  whole  of  the  19th 
In  which  to  give  the  notice,  and,  as  we  hold 
the  service  made  on  tliat  da;  was  sufficient, 
the  dty  was  not  deprived  of  a  day.  A  differ- 
ent question  might  arise  where  tlie  clerk  in 
such  a  Bltuatlon  refuses  to  accept  a  paper  at 
his  residence,  after  office  hours;  but  here. 
Instead  of  refusing,  be  consented  to  and  did 
receive  it 

Every  (kher  reason  urged  by  the  defend- 
ant for  sustaining  the  demurrer  involves  a 
question  of  fact  upon  which  there  was  some 
evidence  for  the  Jury  to  pass.  The  cross- 
examlnatton  of  plaintUTs  witnesses  alforded 
defendant  some  gronnd  upw  which  to  base 
an  argument  to  a  Jury,  but  the  court  oould 
not  decide  the  conflict  in  the  testimony  on  a 
demurrer.  Acker  t.  Norman,  72  Kan.  S86, 
84  Pac.  t@l.  In  that  case  tlie  idaintUf  m 
cross-examination  contradicted  faer  testimony 
given  in  chief,  and  the  court  siutained  a  de- 
murrer; but  tile  judgmrat  was  reversed,  and 
It  was  said  in  the  syllabus: 

"It  is  error  for  a  trial  court  to  sustain  a 
demurrer  to  the  evidence  because  there  is  a  con- 
flict between  plaintilPa  testimony  in  chief  and 
that  given  upon  cross-examination.  The  court 
cannot  weigh  the  evidence.  If  there  ia  an;  ev- 
idence whatever  to  support  plaintiff's  case,  it 
must  be  left  to  the  jury  to  dedde  its  weight  and 
credibility." 

[21  It  is  argued  that  the  demurrer  was 
properly  sustained  because  there  was  no  evi- 
dence to  show  that  the  city  had  notice  of 
the  defect  in  the  sidewalk.  On  witness  for 
the  plaintiff  testified  that  the  depression  In 
the  sidewalk  had  existed  for  three  months 
previous  to  the  injury;  another  testified  that 
he  knew  of  it  being  there  at  least  two  weeks 
prior  to  the  accident.  This  was  evidence  to 
go  to  the  Jury  upon  the  question  of  construc- 
tive notice.  The  city  contends  that  the  de- 
pression In  the  sidewalk  did  not  amount  to 
a  defect;  that  plaintiff  on  cross-examination 
admitted  that  she  fell  because  she  stepped 
backwards  Into  the  depression.  Sidewalks 
are  meant  not  only  to  walk  upon,  but  to 
stand  upon.  The  traveler  has  a  right  to 
stop  and  engage  in  conversation  witb  another 
person,  and  would  not  be  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  even 
though  he  stepped  backwards  into  a  hole.  As 
observed,  however,  all  these  matters  are  ques- 
tions upon  which  the  plaintiff  was  entitled  to 
a  Jury  trial. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.  All  the  Justices  concurring. 

ADAMS  V.  lOLA  ELECTRIC  RY.  CO.  et  al. 
(No.  19539.) 
(Supreme  Court  of  Kansas.   June  12,  1915.) 

(Hyllabua  by  the  Oowt.) 

MniTciPAi.  CoHFoaATXONs  ^=3819, 821— Street 
Railboads  «=344,  D7  —  Neoliqencb  IN 
Maintenance  of  Stbebt  —  Question  7ob 

JUIIT. 

The  evidence  examined,  and  heJd  sufflcient, 
as  against  a  demurrer,  to  warrant  a  finding  of 


liability  on  the  part  of  the  railway  company  and 
the  city  for  the  death  of  a  traveler  on  an  nn- 
paved  street  whose  horse  became  frightened  ab 
an  approaching  car,  turned  sliarply  around,  and 
overturned  the  buggy  in  which  the  deceased  was 
ridinc  because  the  front  wheel  of  the  buggy 
caught  against  a  rail  of  the  street  car  track, 
which  extended  much  above  the  surface  of  the 
street. 

[Ed.  Note.— For  other  cases,  sfee  Municipal 
Corporations,  Cent  TUg.  H  1t3&-1743,  174&- 
1757;  Dec.  Dig.  «=»81ft,  821;  Street  RaU- 
roads,  Cent  Dig.  93-95,  136-143;  Dec.  IHg. 
«=>44,  57.] 

Appeal  from  District  Court,  Allen  County. 

Action  by  8adie  Adams,  executrix,  against' 
the  lola  Electric  Railway  Company  and 
another.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

CUne  &  Stratton,  of  BUrie,  and  F.  J.  Oyler, 
of  lola,  for  appellant  Campbell  &  Ooshom 
and  O.  lU  Oard,  all  of  laiA,  for  an^lMs. 

BITBCH,  J.  The  action  was  one  by  the 
plaintiff  as  executrix  for  damages  for  the 
death  of  faer  husband,  J.  A.  Adams,  oocaslon* 
ed  by  th«  negligeuce  of  the  nUlway  ccnnpany 
and  the  dty.  A  demurrer  was  sustained  to 
the  plaintiff's  evidence.  Judgment  was  render- 
ed against  her,  and  she  appeals. 

A  brief  statement  of  the  eaaential  facta 
favorable  to  the  plaintiff  will  show  that  the 
demurrer  was  wrongfully  sustained.  Wash- 
;  ington  avenue  In  the  city  of  lola  runs  north 
and  south,  and  is  intersected  by  Acers  street, 
wMdi  runs  east  and  west.  Wasliiugton 
avenue  is  the  main  traveled  street  leading 
out  of  lola  toward  the  south,  and  la  paved 
to  a  point  probably  six  or  eight  feet  south, 
of  Acers  street  The  track  of  the  railway 
company  occupies  the  center  of  Washington 
avenue  to  a  point  something  like  250  feet 
south  of  Acers  street,  where  the  txsuik  tnma 
toward  the  east,  and  at  a  distance  of  some 
600  feet  from  the  south  line  of  Acers  street 
the  track  crosses  a  bridge  over  Elm  creek. 
The  ordinance  permitting  the  railway  com- 
pany to  occupy  the  street  with  Its  track  al- 
lows the  use  of  T-rails,  but  provides  that  at 
no  place  shall  the  rails  extend  above  the  sur- 
face of  the  street  more  than  three-quarters 
of  an  inch,  and  that  the  track  shall  be  main- 
tained in  such  a  way  that  teams  and  wagons 
may  cross  In  safety  at  uiy  place.  There  was 
evidence  that  at  the  place  where  the  casualty 
occurred  the  entire  rail  on  the  west  side  of 
the  track  and  some  of  the  ties  were  exposed. 
A  witness  mi  gaged  in  the  transfer  business 
who  saw  the  street  fireqnently,  often  tjeveral 
times  a  day,  said  that  all  the  rails  at  the 
place  In  question  were  above  the  surface  of 
the  street  all  the  time,  and  that  the  west  rail 
projected  above  the  adjoining  roadway  on  the 
west  in  the  neighborhood  ct  two  inches.  Per- 
sons traveling  south  on  Waedilngton  avenue 
beyond  Acers  street  used  the  portion  of  the 
street  west  of  the  railway  track.  On  the 
west  side  of  the  street  vrns  a  ditch  of  con- 
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slderable  width  and  depth  aiid  the  traveled 
way  lay  between  the  track  and  the  ditch. 
There  waa  evidence  that  a  baggy  conld  not 
safely  turn  between  the  track  and  the  ditch. 
On  February  16,  1912,  the  deceased,  with  a 
companion,  J.  W.  Marker,  was  driving  a  horse 
hitched  to  a  Stanhope  or  "undercut"  buggy 
soutliward  on  Washington  avenue.  After 
leaving  the  paved  portion  of  the  street  south 
of  Aeers  street,  the  horse  prldced  up  Its  ears, 
probably  because  it  faieard  a  street  car,  which 
was  coming  from  the  southeast  across  the 
Elm  creek  bridge.  When  about  30  or  40  feet 
south  of  Acers  street,  the  horse  exhibited 
signs  of  fright.  ^Ir.  Marker  had  observed 
the  horse  for  several  years  when  the  deceased 
was  driving  it,  and  was  .amused  that  it 
should  exhibit  life  aiough  to  appear  scared. 
The  deceased  said  It  would  give  them  no 
trouble.  The  horse,  however,  threw  Its  head 
to  one  side,  Indicated  that  it  was  frightened, 
and  would  not  proceed.  The  day  was  clear, 
and  the  car  and  Its  motorman  were  in  plain 
view.  The  deceased  threw  up  his  right  hand 
and  made  a  motion  to  the  motorman,  struck 
the  horse  on  Its  left  side  several  times  with 
the  buggy  whip  to  keep  it  from  turning  across 
the  track,  and  then  endeavored  by  keeping 
the  reins  tight  to  hold  the  horse  in  the  middle 
of  the  roadway.  The  car  waa  moving  at  a 
rate  of  probably  12  miles  per  hour,  the  mo- 
torman did  not  Slacken  speed,  and  when  the 
car  rounded  the  curve  and  turned  directly 
toward  the  horse  it  reared  high  up  in  the  air 
and  turned  as  If  on  a  pivot  to  the  left  The 
front  of  the  boggy  was  thus  turned  toward 
the  north  and  east.  The  front  wheel  on  the 
right  side  struck  the  west  rail  of  the  track 
and  lifted  the  left  rear  wheel  Into  the  air. 
Mr.  Marker,  who  had  risen,  fell  out  back- 
ward, and  the  deceased  was  thrown  ui>on  the 
track.  Referring  to  the  obstruction  which 
the  protruding  rail  of  the  track  offered  to  the 
movement  of  the  buggy,  Mr.  Marker  testified 
that  the  buggy  did  not  cramp  naturally,  that 
there  was  nothing  to  cause  the  motion  of 
the  buggy  until  It  struck  the  track,  and  that 
when  the  wheel  of  the  buggy  struck  the  track 
the  motion  and  jar  came  wliich  lifted  the 
rear  wheel,  threw  him  out  backward,  and 
threw  the  deceased  on  the  track.  Although 
the  car  was  running  on  a  slight  upgrade  and 
could  have  been  stopped  in  substantially  its 
own  length.  It  ran  over  Mr.  Adams  and  kill- 
ed him. 

Some  slight  discrepancies  between  the  al- 
legations and  the  proof  as  to  the  precise  move- 
ments of  the  horse  and  the  condition  of  the 
track  are  pointed  out,  but  they  are  not  mate- 
rial, they  did  not  constitute  a  variance,  and 
If  they  bad  been  Important,  tbe  petition  might 
have  been  amended  to  correspond  with  the 
proof  without  changing  the  cause  of  action. 

The  railway  company  waa  negligent  in 
maintaining  a  track  which  did  not  comply 
with  the  franchise  ordinance,  and  which  ccn- 
■tftoted  an  obstmctton  to  travel  on  the  street. 


Furthermore,  It  was  o  question  for  the  jury 
whether  or  not  the  motorman  was  guilty  of 
negligence.  Although  the  horse  did  not  rear 
up  until  the  car  was  quite  near,  the  motor- 
man  saw,  or  should  have  seen,  the  warning 
given  him,  saw  or  sliould  have  seen  the  plain- 
tiff whip  the  horse  without  avail,  and  should 
have  placed  the  car  under  control.  The  tes- 
timony Is  that  after  tbe  deceased  was  thrown 
upon  the  track  be  succeeded  in  getting  upon 
his  feet,  and  was  then  struck  by  the  car, 
which  had  not  slackened  speed. 

It  was  a  fair  question  for  the  jury  whether 
or  not  the  city  was  guilty  of  negligence  on 
account  of  the  condition  of  tbe  street.  While 
no  witness  testified  directly  as  to  how  long 
the  conditions  disclosed  had  existed,  the 
fair  conclusion  to  be  derived  from  all  the 
evidence  Is  that  they  were  not  recently 
created,  and  indicated  such  a  settled  and 
established  state  of  affairs  on  a  much  travel- 
ed street  that  notice  to  the  city  could  be 
inferred. 

The  evidence  of  Mr.  Marker  was  sufHclent 
to  warrant  the  jury  in  finding  that  tbe  raised 
roll  of  the  track  was  the  proximate  cause  of 
the  Injury,  notwithstanding  the  conduct  of 
tbe  horse  which  had  not  yet  run  away  when 
the  deceased  was  thrown  out.  The  cases  of 
Stephenson  v.  Corder,  71  Kan.  4T5,  80  Pac. 
938,  60  L.  a,  A.  240,  114  Am.  St  Key.  500, 
and  Eberhardt  v.  Telephone  Co.,  91  Kau. 
763,  139  Pac.  416,  are  readily  distinguishable. 

The  deceased  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  not 
turning  or  allowing  the  horse  to  turn  across 
the  obstructing  rail  of  the  track  and  in 
front  of  the  on-coming  car,  and  the  deceased 
was  not  guilty  of  contributory  negligence  as 
a  matter  of  law  In  not  turning  into  the  ditch 
on  tbe  side  of  the  street,  even  if  he  could 
have  persuaded  the  horse  to  turn  that  way. 

The  judgment  of  the  district  court  la  re- 
versed, and  the  cause  Is  remanded  to  the 
district  court,  with  direction  to  overrule  the 
demurrer  to  the  plain tllTs  evidence  and 
award  the  plaintiff  another  trial.  All  the 
Justices  concurring. 


STATB  T.  WHGEI/EB.    (No.  19S43.)  t 
jSupreme  Conrt  of  Kansas.    June  12,  1816.) 

^Sl/IIabus  hp  the  CourtJ 

1.  SUFFICIERCT  or  £>VIDBNCE. 

Tbe  evidence  examined,  and  held  to  supply 
omissions  which  occasioned  the  reversal  of  a 
former  judgment  against  the  defendant. 

2.  CBunwAL  Law  «=»200,  406,  422,  721— Aa- 
aciTENT  OF  Counsel— EvinENCE— Convic- 
tion OP  Lesser  Offense. 

Various  questions  of  law  considered  and 
found  to  be  dejfinitely  determined  against  the 
defendant  by  previous  dedslona  of  this  court 

[Ed.  Note.— For  other  cases,  see  Crioiital 
Law,  Cent.  Dig.  K  347,  386-400,  785,  894-917. 
920-927.  984,  988,  1672;  Dec.  Dig.  ^200, 
406,  422,  72i.] 
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Appeal  from  District  Court,  WaaMngton 
County. 

Frank  Wfaeder  was  cooTlcted  of  roliberTi 
and  appeals.  Affirmed. 

Bennett  &  Clarke,  of  Washington,  Kan., 
for  appellant  S.  M.  Brewster,  Atty.  Gen., 
S.  H.  Hamilton,  of  Clifton,  A.  J.  Freeborn, 
of  Washington,  Kan.,  W.  W.  Bedmond,  of 
MarysTille,  and  Gregg  ft  Gregg,  of  Frankfort* 
for  the  State. 

BURCH,  J.  This  Is  an  appeal  from  a  sec- 
ond conviction  for  participating  In  the  loot- 
ing of  the  Taft  State  Bank,  of  Hanover, 
Kan.,  in  December,  1910,  by  a  band  of  yegg- 
men  who  made  their  rendezvous  at  Wymore, 
Neb.  This  was.  one  of  a  series  of  bank  rob- 
beries perpetrated  by  the  same  band,  whose 
tuembershlp  and  methods  of  operation  were 
described  in  the  opinion  In  the  case  of  State 
V.  Hoerr,  88  Kan.  573,  129  Pac.  153,  and 
in  the  opinion  disposing  of  the  defendant's 
former  appeal,  State  v.  Wheeler,  89  Ivan. 
100,  130  Pac.  656.  The  grounds  of  a  motion 
for  a  change  of  venue  were  refuted,  and  the 
motion  was  properly  denied.  State  v.  Sex- 
ton, 91  Kan.  171, 136  Pac.  901. 

tl]  The  principal  ground  of  the  present 
appeal  is  substantially  the  same  as  that  of 
the  former  appeal,  indicated  In  the  syllabus 
of  the  former  opinion.  It  is  not  necessary  to 
review  the  evidence  complained  of  in  more 
than  20  assignments  of  error.  The  state  made 
the  showing  at  the  second  trial  which  this 
court  held  it  failed  to  make  at  the  Srst  trial. 

[2]  A  large  number  of  articles,  which  need 
not  be  described,  were  produced  In  evidence 
as  exhibits,  as  In  the  Hoerr  Case.  The  lan- 
guage used  by  the  conrt  in  the  Hoerr  Case 
applies: 

"Some  of  these  matters  bear  very  remotely  on 
the  case,  but  are  admissible,  when  considered 
together,  to  abow  a  guilty  combinatioD  tending 
to  prove  the  defendant's  complicity  in  the  crime 
charged."    88  Kan.  683,  129  Pac  157. 

The  testimony  of  the  defendant,  given  lu 
the  Hoerr  Case,  was  properly  admissible  as 
previous  voluntary  statements  of  the  defend- 
ant, under  the  well-established  rule.  State 
V.  Inman,  70  Kan.  804,  79  Pac.  102 ;  State  v. 
Campbell,  73  Kan.  688,  SIS  Pac.  784,  9  L.  R. 
A.  (N.  S.)  533,  0  Ann.  Cas.  1203. 

The  defendant  chose  to  testify  as  a  wit- 
ness in  bis  own  behalf,  and  the  statute  pro- 
viding that  the  neglect  or  refusal  of  a  de- 
fendant to  testify  shall  not  be  referred  to 
by  any  attorney  prosecuting  the  case  does 
not  apply,  fitate  t.  Glave,  SI  Kan.  830,  33 
Pac.  8. 

The  defendant  was  charged  with  burglary 
and  larceny,  and  was  convicted  of  larceny 
only.  He  should  congratulate  himself  on 
the  leniency  of  the  jury.  Acquittal  of  the 
crime  of  burglary  did  not  affect  the  cou- 
Tictlon  of  the  crime  of  larceny.  In  re  Gano, 
00  Kan.  134,  132  Pac.  999. 

No  question  of  law  Is  presented  that  has 


not  hereUrftore  been  deilnitaly  decUtod  by 
this  conrt  against  the  defendant 

The  evidence  was  ample  to  sustain  the 
Terdlct  ct  goUty,  and  the  Jndgment  of  the 
district  oonrt  Is  affirmed.  All  the  Jostloes 
ooocQirlng,  except  DAWSON,  3.,  who  did  n(rt 

Bit. 


MTRIOE  V.  GREAT  WESTHRN  MFG.  CO. 

(No.  19iS88.) 
(Supreme  Court  of  Kansas.   June  12,  191S.) 

(8)tUahu9  by  ilie  Court,) 

1.  Mastbb  anu  Sbbvant  «=:117— Injubt  to 

KUPXMYt  —  ElBVATOB  SHAIT  ~  COllPLZANCE 

WITH  Factobt  Act. 

The  factory,  act  (section  4876,  Gen.  St 
190i>).  requiring  elevator  shafts  to  be  inclosed  or 
secured  to  prevent  injury  to  employes,  is  not 
complied  with  by  having  three  siaes  of  an  ele- 
vator shaft  inclosed  and  one  side  left  open,  if  the 
failure  to  inclose  that  side  causes  injury  to  an 
employ& 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  177,  206;  Dee.  Dig. 

117.] 

2.  Mabteb  and  Sebvakt  ©=»2C4^Injubt  to 
Sehvani^Factort  Act— Variance. 

The  plaintiff  alleged  that  defendant  had  fail- 
ed  to  comply  with  the  provisions  of  the  factory 
act  and  that  an  elevator  shaft  was  wholly  uoiii- 
closed.  Held,  that  there  was  no  variance  be- 
tween the  proof  and  the  petition  because  the 
proof  showed  that,  when  the  elevator  was  not 
in  use  and  the  removable  panels  comprising  the 
sides  of  the  shaft  were  in  place,  it  was  inclosed, 
but  whenever  the  elevator  was  in  use  it  was  nec- 
essary to  remove  the'  panels  to  pennit  the  doors 
of  the  building  to  be  opened,  and  that  tiie  plain- 
tiff was  injured  at  a  time  when  the  panels  on 
one  side  bad  not  been  replaced. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  861-876 ;  Dec.  Dig.  «=» 

8,  Mabtkb  AJfD  Sbbvaht  *»228— iNJtmT  TO 
Servant^Action  Under  Faotoby  Act  — 
Defense— Co ntbibutobt  Neouobkce. 
Contributory  negligence  is  not  a  defense  to 
an  action  under  the  factory  act,  and  In  the  case 
stated  in  the  preceding  paragraph  it  is  no  de- 
fense to  show  that  it  was  the  duty  of  the  plain- 
tiff  and  other  employes  to  replace  the  panels 
which  had  been  taken  out  for  a  specilic  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  670,  671;  Dec.  Dig.  <8=> 
228.] 

Appeal  from  District  Court,  I-eavenworth 
County. 

Action  by  Samuel  Myrlck  against  the  Great 
Western  Manufacturing  Comjjany.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  W.  Hooper,  of  Leavenworth,  for  appel- 
lant Codding  &  Codding,  Lee  Bond,  and  M. 
N.  McNaughton,  all  of  Leavenworth,  for  ap- 
pellee. 

PORTER,  J.  The  plaintiff  while  employed 
in  defendant's  factory  was  injured  in  an 
elevator  shaft  by  being  struck  by  a  descend- 
ing freight  elevator.  He  recovered  a  judg- 
ment, from  which  defendant  appeals. 

The  petition  alleged  that  defendant  had 
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failed  to  comply  with  the  provlslMis  of  the 
factory  act,  that  the  elevator  and  shaft  were 
unlnclosed,  that  no  means  were  provided  for 
protecting  esaployOa  whose  duties  required 
tbem  to  be  In  and  about  the  elevator  shaft, 
and  that  by  reason  thereof  plaintiff  sustained 
his  injuries.  At  the  time  the  accident  occur- 
red, the  plaintiff  was  at  work  ou  the  first 
floor  of  the  building  painting  parts  of  ma- 
chinery, and  stepped  backwards,  leaning  over 
that  part  of  the  floor  which  constltntes  the 
bottom  of  the  shaft  T^e  elevator  was  de- 
scending from  one  of  the  upper  floors,  and 
while  the  plaintiff  was  stocking  over  engaged 
in  bis  work  he  was  struck  and  injured. 

[1]  Practically  every  claim  raised  by  the 
defendant  in  bis  appeal  is  bottomed  up<Hi 
the  theory  that  the  plaintiff  recovered  upon 
a  groDod  of  negligence  not  set  out  in  the  pe- 
tition. It  appears  from  the  evidence  that 
the  elevator  is  at  the  north  side  of  the  bulld- 
iug  opening  upon  an  outside  platform  where 
cars  are  unloaded.  The  doors  of  the  build- 
ing open  into  the  elevator.  The  shaft  of  the 
elevator  is  an  inclosed  one,  but  the  sides 
are  made  of  movable  panels.  When  the  ele- 
vator is  in  use  at  the  floor  where  the  plain- 
tiff was  injured,  it  becomes  necessary  to  re- 
move the  panels  on  the  west  and  the  east 
sides.  This  is  required  because  in  opening 
the  doors  of  the  building  they  swing  Inside 
and  will  not  open  unless  the  side  panels  are 
first  removed.  ■  The  elevator  therefore  cannot 
be  used  at  all  on  this  floor  In  connection  with 
these  doors  until  the  panels  are  taken  out. 
It  is  supposed  to  be  the  duty  of  employes  to 
r^lace  the  panels  when  the  outside  doors 
of  the  building  are  not  being  used  In  connec- 
tion with  the  elevator.  Part  of  the  panels 
were  out  on  the  west  side  at  the  tlnJe  the 
plaintiff  was  Injured. 

Now,  the  contention  of  the  defendant  is 
this:  He  Insists  that  he  came  Into  court  ex- 
pecting to  defend  against  the  general  alle- 
gation that  the  elevator  shaft  was  wholly 
unlnclosed  In  violation  of  the  factory  act, 
while,  as  a  matter  of  fact,  he  was  obliged  to 
meet  a  different  issue  altogether;  that  on 
the  trial  it  was  shown  that  the  elevator  shaft 
was  and  is  Inclosed  except  when  these  pan- 
els are  out  for  a  specific  purpose ;  and  that 
the  plaintiff's  injuries  were  shown  to  liave 
been  caused  by  his  negligence  or  that  of  some 
employe  who 'failed  to  replace  the  panels. 
The  d^endaut  raised  the  same  contention  by 
a  demurrer  to  the  evidence,  a  request  for 
certain  Inatmctiona,  and  a  motion  for  a  new 
trial. 

We  ere,  unable  to  concur  In  this  claim  of 
the  defendant  It  Is  undisputed  In  the  evi- 
dence that  the  elevator  cannot  be  used  at  the 
lower  floor  In  connection  with  the  outside 
doors  unless  the  panels  on  the  west  and 
east  sides  of  the  shaft  are  first  removed ; 
that  when  these  panels  are  out  there  la  noth- 
ing to  iffevent  a  workman  from  walking  un- 


der the  levator,  provided  the  elevator  Is 
above  that  floor.  It  simply  amounts  to  this: 
That,  when  the  elevator  was  not  in  use  at- 
this  floor  and  the  panels  were  in,  the  shaft 
was  protected  and  the  factory  act  was  com- 
piled with;  but  whenever  the  elevator  was 
in  use  on  that  floor  In  connection  with  the 
outside  doors  It  was  necessary  to  remove  the 
panels,  and,  unless  they  were  replaced  at 
once  when  the  ^evator  left  that  floor,  the 
shaft  was  nninclbsed ;  and  that  was  the  situ- 
ation when  the  plaintiff  was  Injured.  A 
somewhat  similar  contention  was  made  by 
the  defendant  in  Smith  r.  Cement  Co.,  M 
Kan.  501,  146  Pac.  1026,  but  it  was  not  up-  . 
i  held.  There  the  defendant  contended  that  It 
had  furnished  a  cover  for  a  conveyor  box, 
but  that  the  plaintiff  was .  Injured  because 
he  had  neglected  to  use  die  cover  and  to  put 
it  In  position. 
It  Is  said  in  the  brief  that: 
"The  appellant  was  called  into  court  to  m«et 
the  charges  against  it  to  the  effect  that  the  In- 
jury to  plaintiff  was  caused  by  wholly  failing 
to  properly  guard  and  protect  its  elevator." 

We  think  the  evidence  sustained  the  alle-  ' 
gatlon  of  the  petition  that  the  defendant  vio- 
lated the  factory  act  by  wholly  falling  to 
properly  guard  and  protect  the  elevator. 
Section  4676,  G«ieral  Statutes  1809,  requires 
that: 

"Every  iwrson  owning  or  operating  any  manu- 
facturing establishment  which  may  contain  any 
elevator,  hoisting  shaft  or  well  bole  shall  causa 
the  same  to  be  properly  and  substantially  in- 
closed or  secured,  In  order  to  protect  the  Ures 
or  Umbe  of  those  «nployed  In  such  establish- 
ment" 

In  Alkire  v.  Cudahy,  83  Kan.  873,  111  Pac. 
440,  it  was  held  that  the  statute  was  intend- 
ed to  secure  employes  against  Injury  from 
moving  elevators  as  well  as  from  falling  down 
the  openings.  The  instructions  of  the  court 
were  properly  drawn  upon  this  theory  of  the 
law,  and  the  requested  instructiona  were 
rightly  refused. 

[2]  Xor  was  there  any  variance  because  the 
evidence  shows  that  portions  of  the  elevator 
shaft  were  Inclosed,  but  that  the  side  from 
which  the  plaintiff  entered  the  shaft  remain- 
ed unlnclosed.  In  other  words,  in  order  to 
prove  his  case  the  plaintiff  was  not  required 
to  show  that  the  elevator  shaft  was  unpro- 
tected at  all  times  and  on  all  sides.  It  can- 
not be  said  that  the  factory  act  Is  compiled 
with  by  having  three  sides  of  an  elevator 
shaft  Inclof^ed  and  one  side  left  open,  if  the 
failure  to  inclose  one  side  causes  injury  to 
an  employe. 

[S]  Contributory  negligence  Is  not  a  de- 
feiLse  to  an  action  under  the  factory  act  (Cas- 
par V.  Lewln,  82  Kan.  604.  109  Pac  657,  49 
L.  R.  A.  [N.  S.1  026),  and  In  thU  case  It  was 
no  defense  to  show  that  It  was  the  duty  of 
the  plalDtlff  or  other  employes  to  replace  the 
panels  which  had  been  removed. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 
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O.  W.  SMITH  ELECTRIC  A  ICE  CO.  v. 
CITY  OP  LARNED  et  al. 
(No.  19819.) 
(Supreme  Court  of  Kausaa.    June  12,  1815.) 

fSvUabut  by  the  Court.) 
Municipal  Cobpobations  <8s>917,  918— Mu- 
nicipal Bond  Issuk  —  Pbeliminaet  Pbo- 
CEKDiN  OS— Valid  ITT. 
_  VarioiiB  objections  to  the  proceeding  pre- 
liminary to  a  municipal  boud  usaue  oonsidered, 
and  held  to  be  without  merit. 

[Ed.  Note.— For  other  cases,  see  Muuidnal 
Corporations,  Cent  Dig.  U  1013-1923,  1941; 
Dec.  Diff.  ^917,  918.] 

Appeal  from  District  Court,  Pawnee 
Ooanty. 

Action  by  the  O.  W.  Smith  Electric  &  Ice 
Company  against  the  City  of  Larned  and 
others.  From  a  Judgment  for  defendants, 
plalntlfT  appeals.    Affirmed,  with  directions. 

H.  S.  Rogers,  of  Lamed,  and  F.  L.  Martin 
and  Van  M.  Martin,  botli  of  Hutchinson,  for 
appellant  Qeorge  W.  Finney,  of  Larned,  for 
appellees. 

BUROH,  J.  The  action  was  one  by  a  tax- 
payer to  enjoin  the  erection  of  a  muDicipal 
plant  to  be  used  for  the  purpose  of  supplying 
the  city  and  its  Inhabitants  with  water  and 
electric  light,  commenced  after  bonds  had 
been  voted,  Issued,  and  sold.  An  injunctloti 
was  refused,  and  the  plaintiff  appeals. 

It  Is  said  that  the  ordinance  directing  the 
calling  of  the  bond  election  is  void.  The  stat- 
ute provides  that: 

"The  style  o£  all  ordinances  shall  be;  it 
ordiiiiied  by  the  mayor  and  coondlmen  id  the 

city  of   .*  " 

The  style  of  this  ordinance  was,  "Be  it  or- 
dained by  the  mayor  and  council  of  the  city 
of  Lamed,  Kansas."  Several  pages  of  brief 
are  devoted  to  an  argument  that  this  vari- 
ance was  fatal  to  the  election,  fatal  to  the 
bonds  now  belonging  to  the  state  school  fund, 
and  fatal  to  the  erection  of  the  new  water 
and  light  plant  In  Larned.  The  argument  is 
supported  by  numerous  pertinent  authorities. 
Courts  ought  to  be  accorded  the  privilege 
which  Individuals  enjoy  of  putting  away 
childish  things  when  they  have  become  men. 

It  Is  said  that  the  ordinance  is  void  be- 
cause it  did  not  provide  when  it  should  take 
effect  Judge  Dillon  said  somewhere  in  his 
boolc  that  It  did  not  need  to.  It  would  have 
taken  effect  at  once,  only  the  Legislature  de- 
clared It  should  not  be  In  force  until  publish- 
ed, and  it  was  published  on  March  6th. 

It  Is  said,  however,  that  there  is  no  ordi- 


nance, or  resolution,  or  other  corporate  act 
authorizing  anybody  to  publish  the  ordi- 
nance. It  seems  that  nobody  knows  whether 
this  ordinance  was  carried  over  to  the  print- 
ing office  by  the  mayor  or  the  dty  clerk  or 
the  Janitor  of  the  dty  building  or  some  In- 
terloper. If  by  the  mayor,  where  did  he  get 
his  authority?    The  brief  continues: 

"Nor  does  unantfaorized  pnbticatioD  in  the  'of- 
ficial paper*  lend  a  qnidceiiiiig  spirit  to  what  Is 
otherwise  inert" 

The  intention  to  put  the  ordinance  In  force, 
which  necessitated  publication,  was  express- 
ed by  passing  the  ordinance.  Since  the  or- 
dinance did  get  Into  public  print,  and  since 
the  governing  body  of  the  dty  allowed  the 
unsuspecting  people  to  go  ahead  and  vote 
bonds  in  the  hope  of  getting  a  new  water 
and  light  plant,  the  presumption  is  the  In- 
tention referred  to  was  executed,  and  the 
publication  would  be  good  if  the  proof  were 
that  a  messenger  came  over  from  the  news- 
paper office  and  got  the  ordinance  and  print- 
ed it 

The  notice  of  election  and  the  election 
proclamation  were  prepared,  signed,  and  dat- 
ed, and  the  mayor  appointed  the  election 
Judges  the  next  day  after  the  ordinance  was 
passed.  It  is  argued  that  not  a  wheel  of  the 
election  machinery  could  be  turned  until  the 
ordinance  became  effective  on  publication 
three  days  later.  The  notice  and  the  procla- 
mation did  not  amount  to  much  until  they 
were  published.  They  were  duly  published 
a  sufficient  length  of  time  after  the  ordinance 
took  effect  The  appointment  of  the  election 
officials  not  having  been  revoked,  It  still 
stood  as  the  mayor's  official  act  when  the 
publication  of  the  ordinance  Came  along  three 
days  later. 

The  notice  of  election  did  not  state  the 
rate  of  interest  the  proposed  bonds  were  to 
bear,  nor  the  time  they  were  to  run.  The 
notice  fulfilled  all  the  requirements  of  the 
statute  by  stating  the  amount  of  the  bonds, 
but  It  Is  said  the  voters  were  entitled  to  the 
fullest  measure  of  information  as  to,  the  debt 
to  be  Imposed.  The  court  respectfully  sug- 
gests tliat  plaintiff  memorialize  the  Legisla- 
ture. 

The  order  of  this  court  granting  a  stay 
against  the  erection'  of  the  public  improve- 
ment on  the  erroneous  belief  that  there  waa 
some  merit  in  the  appeal  la  set  aside,  the 
judgment  of  the  district  court  is  affirmed, 
and  the  clerk  la  directed  to  forward  the 
mandate  of  affinnance  to  the  clerk  of  the  dis- 
trict court  at  onca  All  the  Justices  concur- 
ring. 
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STATB  ex  nL  UlSROP,  Proa.  Attr^ 
HAUPTLZ,  Justice  of  Peace. 
<No.  12S0S.) 

<Sapreme  Court  of  Washinffton.    Jane  80, 
1915.) 

Constitutional  Law  —  Bight  oi* 

State  to  Question  Statctb— Class  Leg- 
islation—Chaw  qe  OF  Vbnux. 

Rem.  ft  Bal.  Code,  §  1774,  prorMea  that 
in  any  trial  before  a  justice  of  the  peace  the 
defendant,  on  affidavit  tfaat  the  deponent  be- 
lieves that  defendant  cannot  have  an  impartial 
trial  before  auch  Justice,  may  have  a  change 
of  venue  to  the  nearest  justice  In  the  same  coun- 
ty. Const,  art.  1,  S  1^,  provides  that  no  law 
shall  be  passed  granting  to  any  citizen  privi- 
leges or  immunities  which  shall  not  equal- 
ly belong  to  all  dtiiena  npon  the  same  terms. 
A  prosecuting  attorney  filed  a  cranplaint  with 
a  justice  charging  an  assault;  the  defendant 
moved  for  change  of  venue  under  the  statute, 
and  the  case  was  transferred.  The  prosecuting 
attorney  then  moved  for  a  retransfer  of  the 
case,  to  Ox  Justice  before  whom  the  complaint 
was  filed,  on  the  ground  of  prejudice,  which  was 
denied,  and,  upon  the  attorney's  refusal  to  pro- 
ceed, judgment  entered  dismissing  the  action. 
Bela,  that  the  act  was  constitutionaL  since 
the  Legislatnre,  by  raititUng  tiM  defendant  to 
a  change  of  venue,  without  extending  the  same 
right  to  the  plaintiff,  waived  any  right  of  the 
state  to  complain  in  an  action  In  which  'the 
state  was  a  party  plaintiff. 

[£>!.  Note.— For  other  cases,  see  Conatitution- 
al  Law.  Oent  Diff.  |  41;  Dee.  Dig.  «3»4S.] 

Department  2.  Appeal  from  Snperior 
Court,  Mason  Ooimty;  John  B.  Mitch^, 
Judge. 

Application  for  writ  of  revleiv  by  R.  A 
Lathrop,  Prosecuting  Attorney  of  Haaon 
County,  against  Jacob  Hauptly,  as  Justice  of 
the  Peace.  The  writ  Issued,  and  respcmd- 
ent's  demurrer  to  the  petition  was  thereafter 
sustained.  From  a  Judgment  of  dismissal  en- 
tered npon  his  election  to  stand  on  his  peti- 
tion, the  relator  appeala  Affirmed. 

R.  A  Lathrop,  of  Shelton,  for  appellant 
D.  F.  Wright,  of  Shelton,  fOr  leapondent 

MAIN,  J.  On  April  21,  1914,  the  prosecut- 
ing attorney  for  Mason  county  filed  a  com- 
plaint before  F.  J.  Emery,  a  Justice  of  the 
peace  for  Shdton  precinct  No.  1,  charging 
one  Karl  Rose  with  the  crime  of  assault. 
On  April  22,  1914,  the  defendant  was  ar- 
raigned, and  entered  a  plea  of  not  guilty. 
The  cause  was  set  for  trial  on  the  25th  day 
of  that  month.  On  the  latter  day,  and  pre- 
vious to  the  commencement  of  the  trial,  the 
defendant  moved  for  a  change  of  venue,  and 
supported  his  motion  by  an  affidavit  of  prej- 
udice. The  cause  was  thereupon,  by  the  Jus- 
tice of  the  peace  for  prednct  No.  1,  transfer- 
red to  Jacob  Hauptly,  justice  of  the  peace 
for  Shelton  precinct  No.  2,  he  being  the  next 
nearest  Justice  of  the  peace  within  the  coun- 
ty. The  latter  Justice  set  the  case  for  trial 
on  April  26th  at  1  o'clock  p.  m.  At  the  time 
set  for  the  trial,  the  prosecuting  attorney 


appeared  and  requested  ttiat  tlie  cue  be  !»• 
tnmed  to  the  JnsUce  of  tiu  peace  tor  pre< 
dnct  NO.  1,  and  supported  a  motion  for  a 
change  of  venue  by  an  affidavit  of  prejudice. 
The  Justice  vt  the  peace  for  precinct  No.  2 
declined  to  transfer  the  case.  Thereupon  the 
prosecuting  attorney  refused  to  proceed  fnr* 
ther,  and  a  Judgment  was  entered  dismissing 
the  action.  On  April  28,  1914,  the  luroBecnt- 
Ing  attorney  filed  in  the  superior  court  an 
application  for  a  writ  of  re^ew,  clalmli^ 
that  the  Justice  of  the  peace  for  prednct  Na 
2  had  acted  without  Jnriadlctlan  In  the  nu^ 
ter.  On  May  4,  1814,  the  superior  court  is- 
sued the  writ  as  prayed  for.  Tbweafter,  and 
on  May  20th,  the  respondent  demurred  to  the 
petition  for  the  writ  of  review.  On  October 
16,  1914,  this  demurrer  was  sustained.  The 
relator  ^ected  to  stand  npon  bis  petition, 
and  the  cause  was  by  tbe  court  dismissed. 
From  the  Judgment  of  dismissal  the  relator 
appeals. 

The  sole  contention  upon  tUa  appeal  1b 
that  Rem.  ft  BaL  Code,  t  1774  which  gives 
the  defendant,  upon  the  filing  of  an  affidavit 
that  he  beUeves  that  he  cannot  have  a  fair 
trial  b^ore  the  Justice  of  the  peace  before 
whom  the  action  was  instituted,  the  right  to 
have  the  case  transferred  to  the  next  nearest 
justice  of  the  peace  In  the  same  county,  Is  un- 
constitutional. The  basis  of  this  contention 
Is  that  the  right  of  transfer  Is  not  equally 
extended  to  both  parties  to  the  litigation,  and 
therefore  offends  against  section  12  of  arti- 
cle 1  of  the  state  Constitution,  which  pro- 
vides that  no  Haw  shall  be  passed  granting 
to  any  citizen  or  class  of  citizens,  other  than 
munlclpalL  corporations,  privileges  or  Immuni- 
ties which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizens.  We  think  a 
sufficient  answer  to  the  appellant's  contention 
is  found  in  the  fact  that  the  state  was  a 
party  plaintiff  to  the  action,  which  was  trans- 
ferred from  one  Justice  of  the  peace  to  the 
other.  The  state  speaks  through  its  Legisla- 
ture. The  Legislature  having  provided  that 
the  defendant  was  entitled  to  a  change  of 
venue  without  extending  the  same  right  to 
the  plaintiff,  the  state  is  not  In  a  position  to 
complain  when  It  is  a  party  to  the  acticm 
against  which  the  right  given  by  the  statute 
is  invoked.  Speaking  upon  this  question,  the 
Supreme  Court  of  the  state  of  California  In 
People  ex  rel.  Smith  v.  Judge  of  the  Twelfth 
District,  17  CaL  648.  said: 

"But  another  ground  might  be  taken,  even  If 
this  general  view  is  erroDeous.  The  state  Is 
the  party  prosecuting  upon  the  record.  The 
state  is  represented  by  the  Legislature,  not  only 
in  respect  to  its  prosecutions,  but  its  general 
business,  property,  and  litigation.  It  can  or- 
der prooecutions,  suits,  and  informaticms,  and 
it  can  release,  dUGbarge,  and  discontinue  tliem. 
By  tbe  act  and  orders  of  the  Ijegislature,  the 
district  attorneya  appear  to  prosecute  and  ai*e 
paid.  These  attorneys  are  but  subordinate  rep* 
resentatives  of  the  state,  but  they  are  control- 
led by  and  are  responsible  to  the  L^islature, 
who  are  the  primary  and  original  representatives 


^D>For  other  «hw  bm  same  toplo  and  KBT-NUUBBR  In  all  Key-Numbered  DlgwU  aod  Ind«MS 
149  F.— IS 


Digitized  by 


Google 


706'  14&  PAGIFIO 

of  tlie  sorerelgD  pover.  No  one  donbt3  that 
the  district  attorney  ooaldt  by  Btipnlatioa,  con- 
Bent  to  this  change  of  venue ;  why  'Oot  the 
Legislature,  In  this  respect  the  superior  of  the 
district  attorney?  The  state  by  her  Leirialature 
can  repeal  the  l&w  whi<^  creates  the  crime; 
can  it  not  consent  to  a  place  of  trial  different 
from  that  in  which  the  indictment  is  found? 
The  defendant  consents ;  be  does  not  complain. 
Why  may  not,  then,  the  highest  authority  in 
the  state  agree  with  bim  to  this  order?" 

The  jndgment  will  be  affirmed. 

MORRIS,  O.  J.,  and  ELLIS,  FULLEBTON, 
and  CROW,  JJ.,  concnr. 


UNITED  STATES  RUBBER  CO.  OF  CAL- 
IFORJ^IA  V.  WASHINGTON  ENGI- 
NEERING CO.    (No.  12339.) 

(Sapreme  Court  of  Washington.   June  26, 

1915.) 

BuiDGES  «=»20— Contkactob'8  Bond— "Ma- 
tebeal"  —  "Equipment"  —  "Pbovision"— 

"SOTPLT"— '*COHSCUBD ." 

Robber  goods,  ccmsistlng  of  hose,  washers, 
couplings,  spaanefB,  belts,  tubing,  packing, 
gloves,  boots,  overcoats,  furnished  to  a  contrac- 
tor erecting  a  public  vertical  lift  steel  bridge, 
are  "equipmenC  within  the  rule  that  a  con- 
tractor's bond,  conditioned  as  required  by  "Rem. 
&  BaL  Code,  S  1159,  on.  the  payment  by  the 
contractor  for  provisions  and  supplies  for  car~ 
rying  on  of  the  work,  does  not  cover  the  cost  of 
the  contractor's  woi^ing  "equipmrat,"  and  the 
surety  is  not  liable  therefor,  since  ^e  word 
"equipment"  imports  the  outfit  necessary  to  en- 
able the  contractor  to  perform  the  agreed  serv- 
ice, and  the  word  "materials"  indudes  such  ai^ 
tides  only  as  enter  into  and  form  a  part  of 
the  finished  structure,  and  the  word  "provi- 
sions" is  used  in  its  ordinary  meaning,  and  the 
word  "supplies'*  Indudea  any  article  famished 
for  carrying  on  the  work  whldi  from  Its  nature 
is  necessarily  "consumed"  by  use  in  the  work, 
that  is,  entirely  worn  out  or  destroyed  by  use, 
though  the  goods  furnished  the  contractor  were 
actually  worn  out  by  nse  in  carrying  on  the 
work,  but  would  have  sarvived  had  their  use 
been  of  less  duration. 

{Ed.  Note. — For  other  cases,  see  Bridges, 
Cent.  Dig.  §S  37-44  46,  47;  Dec.  Dig.  ^20. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material;  Equip- 
ment; Provision;   Supply;  Consume.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;    O.  M.  Easterday, 

Judge. 

Action  by  the  United  States  Rubber  Com- 
pany of  California  against  the  Washington 
En^neerlng  Company  and  the  American 
Bonding  Company  of  Baltimore.  From  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint interposed  by  defendant  the  American 
Bonding  Company  of  Baltimore,  plaintiff  ap- 
peals. AlSrmed. 

Bronson  &  Robinson  and  H.  B.  Jones,  all 
of  Seattle,  for  appellant  Haydeu,  Lang- 
borne  &  Metager,  of  Tacoma,  for  respondent. 

FULLERTON,  J.  In  Jnly,  1911.  the  dty 
of  Tacoma  entered  Into  a  contract  with  the 
Washington  Engineering  Company  by  the 
terms  of  which  the  engineering  c<Hupany  un- 
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dertook  to  erect  for  the  use  of  the  public  a 
vertical  lift  steel  bridge  across  the  PuyaU1^> 
river.  As  required  by  section  1159  of  the  Code 
(Rem.  &  Bal.),  the  city  took  from  the  contrac- 
tor a  bond,  with  the  American  Bonding  Com- 
pany of  Baltimore  as  surety,  conditioned  ihat 
the  contractor  should  "pay  all  laborers,  me- 
chanics, and  subcontractors  and  materialmen, 
and  all  persons  who  shall  supply  such  person 
or  persons,  or  subcontractors,  with  provi- 
sions or  supplies  for  the  carrying  on  of  such 
work." 

During  the  progress  of  the  work  the  Unit- 
ed States  Babbor  Company  furnished  the 
contractor  with  certain  rubber  goods,  consist- 
ing of  hose,  washers,  couplings,  spanners, 
belts,  tablng,  packing,  gloves,  boots,  over^ 
coats,  and  pa-haps  goods  of  other  descrip- 
tion^ the  ^ole  bavlBg  a  value  of  91,094.80; 
The  contract  was  of  ooudderable  magnitude, 
requiring  some  time  ftir  its  completion,  and 
the  goods  so  furnished  were  entirely  worn 
out  by  use  daring  the  progress  of  the  work. 
The  goods  were  not  paid  tor  by  the  contrac- 
tor, and  the  rubber  company  flled  with  the 
proj^  aathorittes  of  the  dty  ot  Tacoma  a 
notice  of  its  claim  of  lien  against  the  bond  for 
the  value  of  the  goods.  The  claim  was  disput- 
ed by  the  surety,  and  tJie  present  acthm  waa 
b^un  by  the  vendor  of  the  goods  against  the 
contractor  and  surety  to  recover  thereon.  To 
a  complaint  embodying  the  for^<dng  fiEUJts  a 
demuRer  ma  Interposed  by  the  surety, 
which  the  trial  court  sustained.  This  Is  an 
aiq^eal  fnun  a  Judgmoit  of  dismissal  mtered 
after  ibs  plaintiff  had  refused  to  plead  far- 
ther. 

"Hie  sole  qaestiw  before  us  therefore  Is: 
Do  the  artldes  described  fall  within  the  de- 
scription of  articles  secured  by  the  conditions 
of  the  bmd;  or.  In  other  words,  are  they 
*^aterlaI^"  "^royislons,"  or  "suppllM," 
within  the  meaning  of  either  of  these  terms 
as  used  in  the  statute?  Seemingly  on  first 
impression  the  statute  is  broad  enough  to  in- 
clude anything  that  might  be  furnished  the 
contractor  useful  or  necessary  In  carrying 
on  the  contractual  work,  but  the  courts  do  not 
generally  so  hold.  It  Is  genwally  held,  and 
we  have  heretofore  held,  that  the  security 
of  the  bond  does  not  cover  the  cost  of  the 
contractor's  working  equipment ;  as  the  "con- 
tract presupposes  that  the  contractor  has  and 
will  furnish  upon  his  own  account  the  neces- 
sary tools,  Implements,  and  appliances  with 
which  to  perform  the  work."  Standard  Boil- 
er Works  V.  National  Surety  Co.,  71  Wash. 
28,  127  Pac.  673,  43  U  K.  A.  (N.  S.)  102.  To 
determine,  then,  whether  a  given  article  fur- 
nished the  contractor  is  or  Is  not  within  the 
terms  of  the  bond,  It  is  necessary  to  distin- 
guish between  materials,  provlslcms,  and  sup- 
plies on  the  one  side  and  the  contractor's 
workii^  equipment  on  the  other.  To  distin- 
guish between  matnlals  and  equipment  is 
comparatively  easy,  since  the  term  "mate- 
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'rials,"  as  we  have  defined  the  term  In  Gate' 
City  Lumber  Ca  v.  Montesano,  60  Wash.  886, 
111  Pac.  799,  Includes  such  articles  only  as 
enter  into  and  form  a  part  of  the  finished 
structure,  or,  it  may  be,  such  articles  as  are 
capable  of  being  so  used  and  are  furnished 
for  that  purpose,  while  "equipment"  Is,  what 
the  word  Imports,  the  outfit  necessary  to  en- 
able the  contractor  to  perform  the  agreed 
service,  the  tools,  implements,  and  appliances 
which  might  have  been  previously  used  or 
might  be  subseqaently  used  by  the  contractor 
in  carrying  on  other  work  of  like  character. 
Standard  Boiler  Works  v.  National  Surety 
Co.,  supra.  To  distinguish  between  provisions 
and  equipment  also  has  not  caused  much  diffl- 
cultr.  since  the  courts  have  usually  given  the 
word  "provisions"  its  ordinary  meaning.  But 
in  distinguifiihlng  between  sui^Ues  and  equip- 
ment the  courts  have  not  been  so  fortunate, 
•  and  seemingly  the  cases,  including  our  own, 
are  not  entirely  coi»istent.  In  harmony  with 
the  definition  of  the  term  "equipment"  here- 
tofore given,  we  held  In  Standard  Boiler 
Works  V.  National  Surety  Co.,  supra,  that 
the  costs  of  repftirs  made  to  a  steam  diovel 
hired  by  a  contractor  and  used  by  him  In  per- 
forming the  contractual  woilc  wae  not  re- 
coverable against  the  bcm^men  as  a  supply, 
but  held,  <m  tbe  contrary,  that  the  steam 
shovel  was  a  part  oC  the  CMitractor's  equip- 
ment, and  that  an  indebtedness  incurred  for 
labor  thereon  in  the  nature  of  repairs  was 
not  different  from  an  Indebtedness  incurred 
in  the  purchase  of  the  machine,  or  for  labor 
in  its  original  construction ;  and  in  City  Re- 
tail Lum.  Co.  V.  Title  Guar.,  etc.,  Co.,  72  Wash. 
300,  130  Paa  345,  we  held  that  an  indebted- 
ness for  ties  furnished  a  contractor  and  used 
by  him  for  laying  a  temporary  railway  track 
for  use  In  carrying  on  a  street  grading  con- 
.tract  was  not  recoverable  as  an  indebtedness 
for  supplies  furnished  the  contractor.  And, 
lltustrative  of  the  other  side  of  the  proposi- 
tion, we  held  in  National  Surety  Co.  v.  Brat- 
nober  Lumber  Co..  67  Wash.  601,  122  Pac. 
337,  that  coal  furnished  a  contractor  for  use 
as  fuel  in  the  operation  of  a  steam  shovel  on 
a  public  woric  was  a  supply  within  the  mean- 
ing of  that  term  as  used  in  the  statute.  In 
this  case,  however,  a  sui^ly  was  defined  aa 
being  any  article  entirely  consumed  by  its 
lue  in  the  work,  and  the  definition  has  be«i 
r^iwated  in  other  cases.  It  eeoned  to  ns, 
liowever,  aa  further  consideration,  that  the 
d^ltlon  Is  not  strlotky  accurate^  Aside 
tton.  tba  tavt  that  It  ccmfllcts  with  the  deftnt 
tion  given  to  the  word  "equliunent"  in  the 
.case  ot  Standard'  Boiler  Works  v.  National 
Surety  Co.,  faeretitfore  noticed,  It  is  In  itself 
bardly  consistent^  if  the  term  "consumed" 
is  meant  "entirely  worn  out  or  destroyed  by 
.use,"  as  it  would  make  the  question  of  liabil- 
ity under  the  bond  turn  on  the  degree  of  use 
made  of  the  article,  rather  than  on  the  nature 
irf  the  article  itself .  To  Illustrate:  Under  this 
■deflttiUont  picks,  dwvela^  scrapers,  and  like 
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articles  fnmlshea  a  person  havlag'a-cilntreet 
to  construct  or  repair  a  public  highway  would 
be  "aapplles"  when  entirety  consumed  by  use 
In  the  prosecution  of  the  work,  and  "equip- 
ment" when  only  99  or  some  less  per  cent  was 
ctm^omed.  Such  a  distinction  could  hardly 
have  been  within  the  intent  of  the  Legisla- 
ture, and  we  think  it  was  meant  to  make  tiie 
distinctitm  rest  on  the  effect  the  use  has  upon 
the  article,  rather  than  upon  the  degree  of 
use  to  which  it  is  subjected.  So  construing 
the  statute,  the  definitions  of  "equiiwnent" 
and  "supply"  coincide,  and  a  certain  and  nat- 
ural dividing  line  Is  found  between  them. 
A  "supply"  would  be  any  article  furnished 
for  carrying  on  the  work  which  from  its  na- 
ture Is  necessarily  consumed  by  use  in-  the 
work,  while  "equipment"  would  consist  of 
those  articles  that  are  not  necessarily  so 
consumed,  but  which  may  survive  the  par- 
ticular work  and  be  further  used  on  work  of 
like  character.  In  this  view  also  the  ques- 
tion actually  decided  in  the  case  of  National 
Surety  Co.  v.  Bratnober  Lumber  Co.  harmo- 
nizes with  the  other  cases  cited,  since  coal, 
like  powder  and  other  explosives,  and  like 
electricity  used  for  power  and  other  forms 
of  energy  used  for  the  same  purpose,  is  nec- 
essarily consumed  by  its  use,  and  cannot  sur- 
vive for  Uke  uses  in  a  similar  character  of' 
work. 

Tested  by  these  ml^.  It  Is  plain  that  the 
articles  furnished  by  the  appellant  are  not 
supplies,  but  are  a  part  of  the  contractor's 
equipment  While  tliey  were  actually  worn 
out  by  use  In  carrying  on  the  work,  they  were 
not  articles  of  such  a  nature  as  to  be  neces- 
sarily consumed  by  such  use,  and  might  have 
survived,  had  th^r  use  therein  been  of  less 
duration,  for  use  in  subsequent  work  of  like 
character. 

But  the  Impellent  cites  as  supporting  Its 
contention  the  -case  of  Hurley-Mason  Ca  v. 
American  Bwdlng  Co.,  79  Wash.  564,  140 
Pac.  S75,  to  which  may  be  added  the  more 
recent  case  .of  National  Lumber  &  Box  Co. 
V.  Title  Guaranty  &  Surety  Co.,  149  Paa  16, 
which  hold  that  the  rental  value  of  machin- 
ery hired  by  the  contractor  for  use  in  carry- 
ing on  work  within  the  terms  of  the  contra<^ 
Is  recoverable  from  the  bondsman  as  a  supply 
fumisbed  the  contracts.  These  cases  pro- 
ceed on  the  tbeory  that  it  was  the  vse  of  the 
machinery  that  was  consumed  In  tlie  work, 
not  the  machinery  itself,  and  that  this  use 
being  distinguishable  from  the  machlnary 
could  be  recovered  for  against  the  bondsman 
as  a  tnpsiy.  It  this  distinction  Is  sound, 
then  the  cases  are  in  line  with  the  other  cas- 
es cited,  as'  such  "ustf*  was  necessarily  con- 
sumed in  wrrylng  on  the  work,  ^nie  apiiel- 
lant  ugnes,  however,  that  tbe  distinction  Is 
not  sound ;  that  there  is  no  Just  ground  for 
holding  that  one  who  rents  to  a  contractor 
the  tools  and  working  appliances  necessary 
for  the  prosecution  of  a  particular  work  may 
have  recovOTy  against  the  contiract<H's  bonds- 
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men  for  the  raital  ralae  of  the  arUdes  fai^ 
nlfihed,  while  one  who  sella  the  contractor 
the  same  character  of  articles  on  credit  has 
no  claim  against  the  bondsmen  for  any  part 
of  the  purchase  price.  Bnt,  If  this  be  true, 
and  It  be  true  that  the  contractor's  working 
equipment  Is  not  to  be  deemed  a  snp[4y,  it 
argues  that  the  decisions  dted  are  erroneous, 
rather  than  that  the  appellauf  s  goods  fall 
within  the  meaning  of  the  term  "supplies." 

Onr  conclusion  is  that  the  Judgment  most 
stand  affirmed, 

UORBIS.  C.  J.,  and  BLUS,  MAIN,  and 
CBOW,  JJ.,  concur. 


EHBLTOH-HABKiSON  CO.  T.  OUSHUAN 
«t  al.   (No.  12581.) 

(Supreme  Oowt  of  Washington.  Jane  26* ' 

IfiU.) 

1.  AXTUL  ARD  BBBOB  «39l59  —  WAITER  OF 

Appeal— Patuehi  or  Judombht  bob  Costs. 
Where  a  nonresident  plaintiff,  who  had  giv- 
en a  cost  bond  and  against  whom  jadgment  for 
costs  was  rendered*  in  order  to  protect  his  sure- 
ties  from  ezecnti<m  deposited  the  amount  of 
the  costs  with  the  derk  of  the  court  from  whom 
defendants  received  tbem,  plaintiff  did  not 
Ihereby  waive  his  right  to  appeal  from  the  Judg- 
mmt. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  S  ^7^;  Dec  Dig.  <8=»159.] 

2.  Meohahzcs*  Likks  «e=>99— Notxcbto  Own- 

BB— SnmCIBNCT. 

Under  Rem-  &  BaL  Code,  9  11*7,  providing 
that  tlie  law  relating  to  mechanics'  liens  shall 
be  liberally  construed  with  a  view  to  effecting 
their  objects,  a  notice  to  the  owner  of  the  build- 
ing for  which  material  was  furnished  which 
stated  at  the  dose,  "comiplying  with  the  lien 
laws  of  the  state  of  Washington,"  satisfied  the 
requirement  of  8  Bem.  &  Bal.  Code,  i  1183. 
that  such  notice  shall  state  in  substanoe  ana 
effect  that  a  lien  may  be  claimed  for  the  ma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  SS  131.  132;  Dec  Dig.  «=> 
99.] 

8.  Mechanics*  Lixnb  ^»809— Bbvibw^Di- 

BECTBD  JUDOUENT. 

On  appeal  from  an  erroneous  jodgment 
against  the  claimant  of  a  mechanic's  hen,  the 
Supreme  Court,  which  tries  the  case  de  novo, 
will  not  direct  the  particular  Judgment  to  be 
rendered,  but  will  leave  it  to  the  trial  court 
to  enter  judgment  for  the  owner  against  the  con- 
tractor, if  such  Judgment  Is  proper. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Lien^  CenL  Dig.  }i  042-650;  Dec.  Dig.  «=» 
a09.] 

Department  JL  Appeal  fn»n  Superior 
Ooart,  Pierce  Connty;  O.  M.  Basteiday, 
Judge. 

Action  by  ttw  BhiUch-Harzlsott  CtHnpany 
against  B.  B.  Onshman  and  others  to  fore- 
close a  materialman's  Um.  Ji^gmmt  for 
the  defokdanti,  and  plaintiff  appeals.  B«- 
Tezaed,  and  Judgment  dixected  for  plaintiff. 

W.  W.  Keyes,  of  Taeoma,  for  appellant. 
Boyle,  Brockway  &  Boyle,  H.  J.  Qlelens,  and 
Williamson,  Williamson  &  Freeman,  ail  of 
Tacoma,  for  re^ndenta. 


MOTTNT,  J.  This  action  was  brought  to 
foreclose  a  materialman's  lien  for  materials 
furnished  In  the  construction  of  a  dwelling 
house  for  the  defendanta  Cnshman  and  wife. 
The  case  was  tried  to  the  court  At  the  con- 
clusion thereof  the  court  was  of  the  opinion 
that  the  notice  given  to  the  defendants  Cnsh- 
man and  wife  was  insufficient,  and  for  that 
reason  dismissed  the  action.  The  plaintiff 
has  api)ealed. 

[1]  Kespondeats  move  to  dismiss  the  ap- 
peal for  the  reason  that  the  Judgment  ap- 
pealed from  has  been  voluntarily  paid  by  the 
appellant  It  appears  tiiat  the  plaintiff  is  a 
nonresident  of  Pierce  county,  where  the  ac- 
tion was  instituted.  The  defendants  filed  a 
motion  requiring  the  plaintiff  to  give  a  non< 
resident  cost  bond.  The  plaintiff  complied 
with  this  motion  and  filed  a  bond  tor  costs. 
After  the  Judgment  of  dismissal,  the  plain- 
tiff. In  order  to  protect  the  suretiee  upon  the  * 
cost  bond,  deposited  with  the  clerk  of  the 
court  suffidnit  money  to  cover  the  Judgmuit 
for  costs.  Thereafter  the  defendants  with- 
drew this  money  from  the  clerk,  and  now 
contend  that  the  payment  of  this  money  to 
the  clerk  was  a  voluntary  payment  of  the 
Judgment  We  think  there  is  no  merit  in 
this  contention,  because  It  appears  that  the 
sole  object  of  depositing  this  money  was  to 
protect  the  sureties  upon  the  cost  bond  from 
harassment  upon  an  eEecatt<H).  The  appel- 
lant was  not  required  to  snpersede  the  Judg- 
ment, and  did  not  Intend  to  satisfy  the 
judgment  pending  the  appeal.  Nor  did  it  in- 
tend to  waive  Its  right  of  appeal,  which  was 
being  timely  prosecuted,  ^e  motion  to  dis- 
miss Is  therefore  denied. 

[2]  It  appears  that  the  respondents  CSush* 
man  and  wife  let  a  contract  to  the  respond- 
ent C.  H.  Hallen  to  nmstrnct  a  dwelling 
house  In  the  city  of  Tacoma.  Thereafter 
HflUen  sublet  a  portion  of  the  work  to  tbe 
respondents  Llnck  &  Larson,  who  ordered 
certain  material  from  the  appellant  to  be 
used,  and  which  was  used,  In  the  construe* 
Uon  of  the  dwelling.  At  the  time  of  the  first 
order  by  Linck  &  Larson  for  materials  from 
the  ai^llant,  the  appellant  sent  a  statement 
or  notice  to  Mr.  Otuhman,  as  follows: 

"Ehrlicb-Harrison  Co.,  Dealers  In  Hardwood 
Lumber,  Maple  and  Oak  B^oodng.  Cor.  R,  R, 
Avenue  and  Connecticut  Street  Seattle,  Wash., 
Jan.  16,  1913.    Sold  to  Linck  &  Larson,  Sik 

SO  &  Prospect  St.  ^coma,  Wn.    For 

Judge  E.  SL  Onshman    Besldaioe.'* 

Tb»i  follows  an  itemised  stat^ent  of  the 
material  fnralshed  and  the  prices.  Continn- 
ing  the  notice  says:  "Oomplylng  with  tSte 
lien  laws  of  the  state  of  Washington:"  It 
is  conceded  that  this  notice  was  received  by 
Mr.  Cushman.  A  copy  thereof  was  also  mall- 
ed  to  Linck  &  Larson.  Thereafter,  and  with- 
in the  required  time,  the  aN>cllant  filed  a 
lien  upon  the  building,  and  this  action  was 
afterwards  brought  to  foreclose  Uie  lien. 


«s9For  other  cues  see  same  tople  and  KET-NTJMBER  In  sll  Ker-Mumberad  Dlguts  and  Indexw 
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The  Btatate  (8  Rem.  ft  Bal.  Code,  f  118S) 
proTidea: 

"Every  person,  flm  or  corporation  fomish- 
iag  materials  or  supplies  to  be  used  In  the  con- 
stniction,  alteration  or  repair  of  any  •  •  • 
buildinc,  •  *  •  shall,  not  later  than  five 
Aaya  after  the  date  o£  the  first  d^very  ot  such 
materials  or  supplies  to  any  oootractor  or 
asent,  deliver  or  mail  to  the  owner  or  the  reput- 
ed owner  of  the  property  on,  upon  or  about 
which  such  materials  or  supplies  are  to  be  used, 
a  notice  in  writing,  stating  in  sabatance  and 
effect  that  such  person,  fins  or  corporation  lias 
oommenced  to  deliver  materials  and  sopplies 
for  use  thereon,  with  the  name  of  the  contrac- 
tor or  spent  ordering  the  same,  and  that  a  lien 
may  be  claimed  for  all  materials  and  supplies 
tnniiBhed  by  such  person,  firm  or  corporation 
for  use  thereon;  and  no  further  notice  to  the 
owner  shall  be  necessary.  No  materialmen's 
lltti  shall  be  enforced  unless  the  provirions  of 
tids  act  have  been  complied  with.*' 

The  trial  court  was  of  the  opinion  that  the 
above-stated  notice  did  not  Inform  the  re- 
spondent Cushman  that  tbe  apipellant  in- 
tended to  file  a  lien  upon  tbe  property.  It 
cannot  be  reasonably  concluded  that  any 
other  intention  can  be  obtained  from  the  no- 
tice. The  sole  object  of  the  words  In  tbe  no- 
tice, "complying  with  the  Hen  laws  of  the 
state  of  Washington,"  was  to  Indicate  that 
the  notice  was  given  for  tbe  purpose  of  show- 
ing that  tbe  material  had  been  furnished  to 
the  agent  of  the  owner  with  the  idea  that  if 
the  bill  was  not  p&ld  a  Ilea  would  be  filed 
under  the  laws  of  the  state.  Any  person  receiv- 
ing such  a  notice  would  immediately  con- 
clude that  tbe  notice  was  given  for  the  pur- 
pose of  complying  with  the  statute.  Tbe 
statute  does  not  require  a  particular  form,  but 
says,  "A  notice  In  writing,  stating  In  substance 
and  effect  that  such  person,  firm  or  corpora- 
tloa  has  commenced  to  deliver  materials  and 
Bupplles,"  and  that  a  lien  may  be  claimed 
therefor.  Rem.  &  Bal.  Code,  i  1147.  provides: 

"The  provisions  of  law  relating  to  liena  cre- 
ated by  this  chapter,  and  all  proceedings  there- 
under, shall  be  liberally  constraed  with  a  view 
to  effect  their  objects." 

See,  also,  Cornelius  r.  Washington  Steam 
Laundry,  S2  Wash.  272,  100  Pac.  727;  Hill, 
yard  Lumber  Co.  v.  Codd,  149  Pac.  30. 

It  Is  apparent  that  this  notice  was  suffl- 
elent  to  place  tbe  owner  of  the  building  upon 
notlee,  which  is  the  object  of  tbe  statute.  It 
Is  no  doabt  true  that  ordinarily  the  provi- 
Bloiis  ior  statutory  Hens  must  be  strictly 
followed.  But  where  tlie  statute  does  not 
prescribe  a  form,  and  where  It  provides  that 
a  notice  stating  in  substance  and  ^ect  that  a 
lien  may  be  claimed  when  a  notice  Is  given 
whldti  would  Inform  an  ordinarily  prudent 
man  what  the  claimant  tattoided  to  do,  Is 
ffoffldent  We  are  satisfied,  therefore,  that 
tbe  trial  oonrt  ernd  In  holding  that  this  no- 
tice was  not  Bufflcient. 

It  is  argued  by  tbe  respcmdents  that  Uie 
appellant  did  not  prove  tliat  the  material 
was  famished  fornse  In  a  dwelling  situated 
npon  the  property  on  which  the  foreclosure 
la  son^t  The  trial  coart  was  evidently  of 


tbe  oi^ion  Qiat  there  Was  snfllclnt  proctf 
of  this  ttiCt,  and  we  are  satisfied  that  tiie 
court  was  right  In  that  respect 

L31  The  respondenta  Cusbman  also  con- 
tend that  since  this  Is  a  trial  here  de  novo, 
the  judgment,  if  reversed,  should  be  so 
worded  as  to  pTotee£  their  rlfhte  against  tbe 
contractor  Hallen.  It  is  apparent  from  the 
record  here  that  a  judgment  should  be  en- 
tered by  the  trial  court  as  prayed  tor  In  the 
complaint  In  ftivor  of  tbe  appellant  Ko  such 
Judgment  bas  yet  been  entered.  It  Is  not 
necessary  In  tibls  opinion  to  direct  tbe  par- 
ticulars of  tiie  Judgment  That  may  be  safe- 
ly 1^  to  the  trial  court  If  tbe  respond^t 
Hall«  la  liable  to  the  Cushmans  tor  the 
amount  at  the  judgment  up<m  this  foreclo- 
sure, tbe  trial  court  will  no  doubt  ait«  such 
a  decree. 

For  the  reastms  ber^befoie  stated,  tbe 
Judgment  Is  reversed,  and  tbe  cause  remand- 
ed, for  a  Judgment  In  fisvor  of  the  aH>eUant 

MORRIS,  a  J.,  and  CUADWIOK.  HOI/- 
COMB,  and  PAKKJBU,  JTJ.,  concur. 


STATE  ex  rel.  MALIN-YATES  CX>.  v.  JUS- 
TICE OF  PEACE  COURT  OF  BILIjINGB 
TP.,   IBLLOWSTONB  COUNTY. 
(No.  8632.) 

(Supreme  Court  of  Montana.   Jane  16,  1815.) 

1.  Justices  of  'rax  Pkacb  •=a202-<;BBTiOBA- 

Bi— Affidavit. 

To  secure  a  writ  of  review  of  proceeding 
before  a  justice  of  the  peace,  tbe  affidavit  must 
set  forth  the  facts  which  show  that  tbe  justice 
acted  without  or  in  excess  of  his  jurisdiction, 
and  the  mere  recital  that  be  did  so  is  not  sulfa- 
cient. 

I  lid.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig-.  {|  778-780;  Dec.  Dig. 
<@s>202.1 

2.  AriAOBlCENT  «S»11— PROPBSTT  SUBJBOT  TO 
ATTA  CHKBHT— LlBNB. 

Where  property  is  sold  under  a  contract 
providing  that  title  shall  remain  in  tbe  seller 
until  the  purchase  price  is  paid,  the  seller  does 
not  have  a  mortgage  or  Uen  upon  the  pmjteity 
within  Kev.  Codes,  S  6656,  providing  that  at- 
tachment may  be  bad  if  the  contract  is  not  se- 
cured by  any  mortgage  or  lien  upon  the  real  or 
personal  property,  or  any  pledge  upon  the  per- 
sonal property,  and  hence  attachment  lies. 

[Ed.  Note.— For  other  cases,  see  Attadunent, 
Cent  Dig.  {  37;  Dec.  Dig. 

3.  Salbs  «=»4eo— "OOHDmoNAL  Saiss"— Es- 
sentials. 

"Conditional  sales"  ate  merely  executory 
agreements  of  sale,  accompanied  by  tbe  delivei? 
of  possession  to  the  Intendii^  purchaser  to  be 
hdd  by  him  pending  payment  of  the  purchase 
price;  title  remaining  In  the  vendor  until  pay- 
ment has  been  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
d£k.  I  1321;  Dec.  Dig.  «:»4S0. 

For  other  definitions,  see  Words  and  PhraoeSi 
First  and  Second  Series,  Conditional  Sale.] 

4.  Justices  ow  thb  Peaob  4=s>18?— Bbvibw— 

CEBnOBASI. 

An  order  made  by  a  jastice  of  the.  peac4k 
discbargine  an  attachment  under  Rev.  Codes,  i 
6683,  requiring  an  attachment  to  be  discharged 
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if  it  Etppesrs  that  the  writ  was  Improperly  or 
irregularly  issued,  is  subject  to  correction 
on  certiorari,  where  the  regularity  of  the  wnt 
VaB  not  attacked,  and  the  justice  consequently 
had  no  authority  or  jurisdiction  to  mase  the 
order. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  788-771:  Dec.  Dig.  «=> 
197.] 

Appeal  from  District  Ck>art,  Yellowstone 
GountT ;  Geo.  W.  Pearaon,  Judge. 

Action  in  Justice's  conrt  by  the  Malln-Yates 
Company  against  Frank  C.  Andiewa,  on 
promlasory  notea  A  writ  at  attachment  was 
issued,  and  defendant's  property  a^zed.  The 
attachment  was  discharged  on  motion  of  de- 
fendant, and  frcHn  an  order  ^irpH^Hwg  tba 
order  discharging  the  attachment  on  certio- 
rari, i^alntlff  aiyieala.  Affirmed. 

M.  J.  Lamb,  of  Billings,  for  aj^Iant  F. 
B.  Reynolds,  of  BIlllngB,  for  respondent 

HOLLOWAT,  J.  In  1814  tlie  Malln-Tates 
Company,  a  corporation,  commenced  an  ac- 
tion In  the  justice  of  the  peace  court  at  Bill- 
ings, against  Frank  C  Andrews,  to  recover 
$210  represented  by  certain  promissory  notes. 
A  writ  of  attachment  was  issued  and  pn^r- 
ty  iMilonglng  to  defwdant  aeHxexL  Upon  mo- 
tion of  defendant  the  court  discharged  tlie  at- 
tachment, and  this  proceeding  was  thereupon 
instituted. by  tbe  i^ntlfl  to  secure  a  review 
of  the  order.  Upon  consideration  at  the  rec- 
ord duly  certified  to  it,  the  district  court 
nndnlled  the  order  discharging  the  attach- 
ment, and  from  that  Judgment  this  an)eal  Is 
prosecuted. 

[1]  1.  It  is  Insisted  that  the  affidavit  for 
the  writ  of  review  fails  to  state  facts  suffi- 
cient to  show  that  the  Justice  of  the  peace 
acted  without  or  in  excess  of  Jurisdiction. 
The  affidavit  recites  the  history  of  the  case 
In  the  Justice's  court,  and  by  reference  con- 
tains copies  of  all  the  records  ht^ace  that 
court  on  the  motion  to  discharge.  We  agree 
with  couns^  for  appellant  that  in  order  to 
secure  a  writ  of  review,  the  affidavit  must 
set  forth  the  facts  which  show  that  the  in- 
tferior  court  acted  without  or  In  excess  of 
Jurisdiction,  and  that  the  mere  recital  that 
he  did  so  act  Is  not  sufficient.  But  If  the 
affidavit,  with  the  records  incorporated  In 
it,  diedoae  Uie  want  of  jurisdiction  it  Is 
sufficient  and  the  formal  ctmclusion  pleaded 
cannot  detract  from  such  sufficiency. 

[2]  The  affidavit  In  Question  discloses  that 
the  motion  to  discharge  was  determined  upon 
the  pleadings  then  b^re  the  court,  the  affi- 
davit and  undertaking  on  attachment,  and 
the  notes  sued  upon.  These  several  notes  are 
Identical  in  toxm,  five  of  them  for  $25  each, 
and  one  for  $85.  Bach  of  the  |25  notes  con- 
tains this  [wovMrai: 

"This  note  is  given  as  the  purchase  price  for 
one  Stndebaker  milli  wagon,  and  it  ia  hereby 
expressly  agreed  and  understood  that  the  title 
£o  said  property  shall  be  and  ranain  in  Malin- 
Xfttes  Co.  until  payment  ot  said  purchase  price 
h  made  in  full." 


Hie  other  note  is  the  same,  except  that  the 
property  is  described  as  "one  2%"  Stnde- 
baker Mollne  wagon  complete.  Each  note 
provides  also  that  the  payee  may  take  pos- 
session of  the  iHvperty  in  case  cl  the  maker's 
defiiult  There  Is  not  any  contention  made 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  or  that 
the  affidavit  or  undertaking  is  not  sufficient 
in  form.  The  affidavit  contains  the  state- 
ment that  the  payment  of  the  debt  saed  up- 
on— 

"is  not  secured  by  any  mortgage  or  lien  uptm 
real  or  personal  property  fir  any  pledge  of  per^ 
sonal  property." 

It  Is  earnestly  insisted,  however,  that  upon 
the  presentation  of  the  notes  In  court  it  was 
made  to*  appear  to  the  Justice  of  the  peace 
that  the  d^t  was  secured ;  that  the  auc- 
tion In  the  affidavit  to  Ihe  contrary  was  un- 
true, and  thereAH«  the  case  was  not  sudl  a 
one  as  would  Justify  the  Issuance  of  the  writ 
The  attachment  we  are  considering  Is  a  pro- 
visional remedy  available  In  dvll  actions  up- 
on contracts,  express  or  implied,  for  the  di- 
rect iiayment  of  money,  provided  only  that: 

"The  contract  is  not  secured  by  any  mortgage 
or  Hen  upon  real  or  pers^iual  property,  or  any 
pledge  of  personal  proi>erty."    Bev.  Codes,  { 

Any  other  kind  or  class  of  security  is  not 
Inhibited  (4  Cyc.  452),  aifd  therefore,  to  sus- 
tain the  Justice  of  the  peace  in  discharging 
the  attachment,  It  ia  not  enough  for  appel- 
lant to  show  that  the  claim  sued  upon  was 
secured,  but  he  must  sustain  the  burden  of 
showing  that  it  was  secured  by  a  mortgage 
or  lien  upon  real  or  i»ersonaI  property  or  a 
pledge  of  personal  property. 

[SI  The  transaction  evidenced  by  these 
notes  is  frequently  designated  a  conditional 
sale.  The  appellation  is  a  misnomer,  but 
the  error  has  become  so  firmly  fixed  In  our 
legal  nomenclature  that  its  use  la  now 
sanctioned  by  the  courts  and  excused  by 
the  text-writers.  In  reality  the  transaction 
amounts  only  to  an  executory  agreement  of 
sale  accompanied  by  the  delivery  of  posses- 
sion to  the  intending  purchaser,  to  be  held 
by  him  pending  payment  of  the  purchase 
price,  the  title  remaining  in  the  prospective 
vendor  until  that  precedent  condition  has 
been  met.  1  Mechem  on  Sales,  sea  503;  sec- 
tion 5082,  Rev.  Codes.  That  the  agreement 
does  not  evidence  a  sale  of  any  character  Is 
demonstrated  by  a  reference  to  our  statu- 
tory definition  of  that  term  contained  in  sec- 
tion 5079,  Bevlsed  Codes.  The  relatloi^ip 
of  the  parties  to  the  subject-matter  of  such 
a  contract  Is  the  detwmlnlng  fftctor,  and 
the  question  thus  presented  ought  to  be 
deemed  solved  by  the  numerous  dedfdons  of 
this  court  construing  similar  agreem«its. 
It  is  settled  b^ond  disrate  in  this  state  that 
under  Such  a  contract  as  Is  evldoiced  by 
these  notes,  the  prospective  pnndiasn  .does 
not  acquire  any  title  to  the  property,  but 
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that  Uie  Intendinc  vcxidOT  retatan  tUto  vutU 
paymoit  bas  beea  made,  and  Uiat  be  maj 
maiotaln  claim  and  dellTeiy  to  ncovet  tbe 
property  upon  condition  bn^en,  even  as 
against  an  Innocoit  tbtrd  party.  Helnbookle 
V.  Zugbaum,  5  ^nt.  344,  6  Pac-  887,  SI  Am. 
Itep,  69 ;  Silver  Bow  M.  ft  M.  Go.  T.  Lowry, 

6  Mont  288.  12  Pac.  652;  Miles  v.  BdsaU. 

7  Mont  185,  U  Pac.  701;  Goodkind  v.  OU- 
Ilam,  18  Mont  385.  48  Pac.  648;  Sanfocd  v. 
GateB^  Townsend  &  Co.,  21  Mont  277,  63 
Pac.  749;  Bennett  Bros.  Go.  v.  Tam,  21 
Mont  457,  62  Pac.  780;  Madison  B.  Ure 
Stock  Co.  V.  Osier,  88  Mont.  244,  102  Pac. 
325.  138  Am.  St  Rep.  6e&  The  recent  re- 
cording statute  j^tects  tbe  innocent  third 
party,  but  does  not  affect  tbe  parties  to  the 
orlgUial  transaction  In  tbelr  dealings  inter 
sese.  In  tbe  last  case  dted  above,  we  held 
farther  that  notwithstanding  the  Intending 
vendor  retains  title,  he  may  maintain  an  ac- 
tion on  the  contract  tor  the  purchase  price. 

With  these  princes  settled,  tbe  qnestUm 
presented  upon  this  appeal  is  not  difficult  of 
solution.  Tbe  Malln-Tates  Company  did  not 
have  a  mortgage  npon  real  or  personal  iwop- 
erty  or  a  pledge  of  personal  property  to  se- 
cure Ita  claim  against  Andrews  (Bev.  Codes, 
H  6731,  5774),  and  ndtber  did  the  transac- 
tiou  constitute  it  a  lienor  (Bennett  Bros.  Co. 
T.  Tarn,  above).  Bo  far,  ttien.  aa  this  record 
discloses,  its  cause  of  action  was  one  of  the 
character  designated  by  section  6656  abov^ 
In  which  an  attachment  might  properly  Issue. 

[41  2.  It  is  urged  that  the  writ  of  review 
cannot  be  made  to  serve  the  purpose  of  a 
writ  of  error,  and  In  this  we  also  agree  with 
appdtent  If  the  Justice  of  tbe  peace  bad 
jnrl8dIcU<m  to  discharge  the  writ  of  attadi- 
ment  an  wror  of  Judgroott  or  an  error  In 
tbe  exercise  of  discretion,  conid  not  be  cor- 
rected upon  certiorari.  But  the  Jurisdiction 
thus  comprehended  comprises  more  than  Ju- 
riwllction  of  tbe  parties  and  subject-mat- 
ter; it  IncdQdes  as  well  the  power  or  author^ 
Vty  to  make  tbe  parttealar  a/e6eF  In  controver- 
sy. State  v.  District  Court  86  Mont  821,  88 
Pac.  68;  Ex  parte  Mettler,  60  Mont  289, 
146  Pac  747.  Section  6088,  Bevlsed  Oodee, 
made  anpUcable  to  the  practice  In  Justices' 
courts,  requires  tbe  attadiment  to  be  dis- 
Aarged  If  It  appears  that  the  writ  was  Im- 
properly m  irregularly  issued.  This  statute 
considers  two  claasea  of  case^  one  In  whl<^ 
an  attachment  baa  been  issued  in  an  action 
which  does  not  fall  witiiln  the  class  of  ac- 
tions mentlmed  In  section  6666,  and  the  oth- 
er, cue  in  vhidi  the  writ  has  been  issned  in 
a  proper  action,  but  In  which  tbe  proceed- 
ings to  secure  It  bave  been  Irregular.  We 
have  determined  that  the  action  commenced 
in  tbe  Jnatice  of  the  peace  court  belongs  to 
tbe  dasB  in  wbich  the  writ  may  Issue,  and 
since  there  was  not  any  attack  made  upon 
the  r^larlty  of  tbe  proceedings  to  obtain 
It,  the  Justice's  court  did  not  have  before  it 
anything  to  move  it  to  order  tbe  writ  dis- 


charged. It  bad  DO  antborlty,  and  therefbre 

no  Jnrladlction,  to  make  tbe  partlcnlar  otdat 
dls(!harging  the  attachment  ana  such  order 
was  subject  to  correction  upim  certiorari  pro- 
ceedings. Bev.  Codes.  |  7208. 

Tbe  order  dlschai^g  tiie  attachment  was 
made  on  April  17,  1914.  The  proceeding  for 
tbe  writ  of  review  was  not  institute  until 
April  28.  1914,  but  there  la  nothing  before 
US  to  Indicate  that  any  rights  at  third  per- 
sons bitervened.  If  th^  did  not  complaint 
cannot  be  made  of  that  feature  of  the  Judg- 
ment vhlch  directed  the  attachment  to  be 
reinstated  and  stand  unimpaired.  If  tbe 
rights  of  third  parties  are  prejudiced  by  this 
Judgment  they  are  not  involved  in  this  liti- 
gation, and  cannot  be  considered  until  tiiey 
are  made  to  appear  In  an  api»«priate  man- 
ner. 

The  Judgment  Is  affirmed. 

BBANTLY,  G.  J.,  and  SANNBB^  J.,  oon- 
cur.   


CONWAY  V.  MONIDAH  TBUST  et  al. 
(No.  3624.) 

(Sui»*eme  Court  of  Montana.   June  10,  1916.) 

1.  APPBAX.  AND  BBBOB  ^1196— BxYEBiUI^ 

BmoT  OP  Dkcisioh— Law  op  thb  Cask. 

.  The  deebion  of  the  Supreme  Court  on  ap- 
peal is  tbe  law  ot  the  case  on  a  sobeequent 
trial;  and,  where  the  Supreme  Court  decided 
that  an  iasae  was  for  the  jury,  the  issue  must 
on  a  subsequent  trial  be  submitted  to  tbe  jury, 
though  a  purty  augments  the  volume  of  his 
evidence,  if  its  Ugal  effect  remains  the  same. 

[Ed.  NotCb— For  other  cases,  see  Appeal  and 
Brror.  Gent  Dfg.  0  4661-ie6&;  Dec.  Dig.  «=> 


2.  Appbai.  aitd  Bbbob  e=»971  —  Witnesses 

«=»267  —  DiSCBBTtOH    OF    TBIAI.    CointT  — 

CBoas-EAUMiNAnoN — Scope. 

Tliougti  opportunity  to  cross-examine  wit- 
aesses  Is  a  matter  of  right,  the  latitude  thereof 
rests  largely  in  tiie  discretion  of  tbe  trial  court, 
and  its  nilings  will  not  be  disturbed,  except  for 
oianifeBt  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error,  Cent.  Dig.  §§  3852-3857;  Dec.  Dig.  ®=> 
»71;  Witnesses,  Cent.  Dig.  K  823-930;  Dec 
Dig.  e=>2Q7.} 

a  Appeal  and  Bbbob  <=»i04&'- Habmless 
Ebrob— Beicabks  of  JuDa^^— instbuctions. 
Where  the  jury  were  in  effect  directed  to 
disregard  improper  remarks  of  the  presiding 
judge,  though  no  request  therefor  was  made, 
error  in  the  remarks  was  not  avsilable;  tbe 
direction  being  presumably  sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  412&-4131,  4134;  Dec.  Dig. 

4.  APFKAL  and  filBBOB  «S9l04S  —  HABUmS 

IObbob  —  BBBonous  Ruunos  on  CboSs- 

EXAUINATION. 

Brror  in  stopping  a  cross-examlQatioQ  is 
without  prejudice,  where  tbe  court  later  relaxed 
its  ruling  sufficient  for  all  proper  purposes  of 
cTose-exandnation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4140-4146^  4151,  4158- 
4160;  I>ec  Dig.  ^104&] 
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6.  EviDBNOB  «=^131-^nfiiAB  Faots— Phtsi- 
CAL  Condition. 

Where,  in  a&  action-  for  personal  injury, 
there  was  evidence  that  there  were  no  marks 
OD  plaintflTs  skull  Indicating  that  he  had  not 
been  hurt  seriously  by  a  fall,  and  a  witness  tes- 
tified that  an  injury  did  uot  necensarily  follow 
from  a  fall,  and  that  he  bad  himself  suffered  a 
fall  which  left  a  mark  on  his  bead,  resembling 
a  fracture  of  the  skull,  and  from  which  no 
serious  consequences  resulted,  refusal  to  permit 
him  to  show  the  mark  to  the  jury  was  not  er- 
roneouB,  in  the  absence  of  proof  of  similarity 
of  conditions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8§  399-402;   Dec.  Dig.  «=»13L] 

6.  Appeaz.  and  Ebsob  ^=31171— RbvebsaIt- 
EXCEBSITK  DaUAQEB. 

Thou^  the  damages  awarded  for  a  person- 
al injury  could  be  justified  only  by  the  assump- 
tion that  plaintiff  would  have  no  earning  capac- 
ity whatever,  even  if  the  assumpdon  was  unwajo 
ranted,  the  amount  awarded  did  uot  necessarily 
evince  pa^on  and  prejudice,  which  would  re- 
quire a  new  trial,  bat  rather  a  miscalculation 
which  could  be  corrected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  8S  4646-4554;  Dee.  Dig. 
1171.] 

7.  Damages  «=>132— Fkbsoitai.  InJUBm— Bx- 

CERBIVB  DaICAGES. 

A  boy  seven  years  old  fell  into  an  un- 
guarded shaft  and  sustained  an  injury.  There 
was  evidence  that  the  injury  was  serious,  prob- 
ably permanent,  and  possibly  progressive.  It 
would  handicap  him  and  diminish  his  earning 
capacity  to  some  extent  after  he  attained  full 
age,  but  there  would  not  be  a  total  loss  of 
earning  poww.  Held,  that  a  yerdict  for  S15,- 
000  was  excesaire,  and  must  be  reduced  to 
910,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §6  372-385,  396;  Dec  Dig.  *=»132.] 

Appeal  from  District  Conrt,  Silver  Bow 
County ;  J.  M.  Clements,  Judge. 

Action  by  Joseph  F.  Conway,  Jr.*  &  minor, 
by  Joseph  F.  Conway,  Sr.,  Us  gaardian  ad 
litem,  against  the  Monidah  Trost,  a  corpora- 
tion, And  others.  Prom  a  Judgment  for  plain- 
tltr.  defendants  appeaL  Conditionally  modi- 
fied and  affirmed. 

Joa.  McCafFery  and  James  E.  Murray,  both 
of  Butte,  for  appellant  Peter  Breen  and 
H.  K.  Jones,  both  of  Butte,  for  respondents. 

SANNER,  J.  This  is  the  second  appear- 
ance of  this  cause  In  this  court,  and  a  suffi- 
cient statement  of  the  issues  will  be  found 
in  Oonway  t.  Monidah  Trust,  47  M<Hit  2^, 
132  Pac.  23.  The  former  appeal  was  after 
trial  upon  the  merits,  and  the  questions  pre- 
sented involved  the  sufficiency  of  the  com- 
plaint, the  sufficiency  of  the  evidence,  rulings 
upou  evidence,  and  certain  Instructions  to 
the  jury. 

[1  ]  The  matters  then  considered  and  deter- 
mined are,  of  course,  the  law  of  the  case, 
and,  to  such  of  them  as  the  present  appeal 
seeks  to  again  present,  atteutioa  will  not  be 
paid  further  than  to  say  that  they  are :  The 
refusal  of  the  court  to  subject  the  plaintiff 
to  a  physical  examination  by  defendants*  ex- 


perts, the  submlflBlon  to  Jury  of  loss  of 
eamlnff  capacity  aa  an  element  of  damage^ 
and  the  saffldency  of  the  evidence  to  show 
with  reasonable  certainty  the  extent  of  the 
injuries  sustained.  Touching  tlie  last-^nen- 
tloned  matter,  the  sfaowlttg  made  by  the 
plaintiff  Is  substantially  the  same  as  made 
upon  the  first  trial,  whldi,  after  tan  con- 
stderatlon,  we  pronounced  snfficiait;  and, 
while  it  Is  true  ttiat  the  volume  of  testi- 
mony presented  by  the  defendants  has  been 
somewhat  augmented,  Its  legal  effect  Is  still 
the  same,  viz.,  to  create  a  conflict  which  It 
was  the  proTlnoe  of  the  Jury  to  resolv& 

[2]  1.  By  assignments  numboed  I  to  X, 
complaint  Is  made  of  undue  restrlctlcHi  im- 
posed by  the  conrt  upon  the  defendants  In 
the  cro8»«amlnat]on  of  plaintiff's  witness 
Dr.  McCartliy.  Dr.  McCarthy,  It  Is  said, 
was  called  as  a  medical  expert;  and  aa  ex- 
pertlsm  has  become  so  cheapened,  and  the 
frailties  of  such  testimony  have  become  so 
notorious,  the  utmost  latitude  should  be  al- 
lowed in  the  cross-examination  of  persons 
testifying  as  experts,  In  order  that  tbelr  ac* 
tual  qualifications  may  be  ascertained.  We 
may  concede  the  premises  without  being  re- 
quired to  abandon  all  the  rules  of  procedure 
designed  to  prevent  collateral  matters  from 
obscuring  the  true  Issues  upon  the  trial. 
The  opportunity  to  cross-examine  the  witness- 
es of  the  opposing  party  Is  a  matter  of  right, 
but  the  latitude  of  such  examination  Is  very 
largely  in  the  discretion  of  the  trial  court, 
with  which  this  court  will  not  interfere^ 
save  In  case  of  a  manifest  abuse.  Forrester 
&  MacGlnnlss  v.  Boston  &  Mont,  etc,  Co., 
29  Moat.  397,  74  Pac.  1088,  76  Pac  211; 
State  V.  Biggs,  45  Mont  400,  123  Paa  410. 
In  some  of  the  Instances  complained  of,  the 
inquires  were  not  proper  cross-examination; 
in  others,  the  Information  sought  either  had 
been,  or  thereafter  was,  elicited;  and  In 
none  does  it  appear  that  prejudice  was  suf- 
fered. No  abuse  of  discretion  is  exhibited  by 
the  errors  assigned  in  this  connection. 

[3, 4]  2.  Under  the  head  "Irregularities 
Committed  by  the  Court,"  and  embracing  the 
subject-matter  of  assignments  XI  and  XIII, 
as  well  as  others,  the  defendants  complain  of 
certain  remarks  made  by  the  trial  judge  and 
of  the  peremptory  stoppage  of  the  cross- 
examination  of  Dr.  McCarthy.  If  there  was 
any  error  here,  It  Is  not  available.  No  re- 
quest was  made  to  have  the  Jury  directed  to 
disr^ard  the  remarks  in  question,  but  the 
Jury  were  in  effect  so  Instructed.  Presuma- 
bly thla  was  sufficient  State  v.  Bloor,  20 
Mont  574,  62  Pac.  611.  The  ruUng  by  which 
the  cross-examination  of  Dr.  McCarthy  was 
stopped,  whether  Justified  or  not  was  later 
relaxed  to  a  d^ree  amply  sufficient  for  all 
proper  purposes. 

[S]  3.  Dr.  Freuttd,  a  witness  for  the  de- 
fendants, having  testified  that  an  Injury  does 
not  necessarily  follow  from  a  fall,  and  that 
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he  had  Mmself  iraffered  a  fall  which  left  a 
mark  upon  his  head  reBembllng  a  fracture 
of  the  skull,  bat  from  which  no  perlons  con- 
sequences ensued,  was  asked  to  show  the 
inark  to  the  jury,  but  this  the  court,  upon 
objection,  declined  to  permit.  Assignment 
No.  XII.  It  Is  nr^  that,  the  process  of  na- 
ture being  uniform,  this  was  relevant  to 
show  that  the  plaintiff,  upon-  whose  skull  It 
vms  contended  there  were  no  marks,  had  not 
been  seriously  hurt  by  his  fall.  Nothing  Is 
more  certain  than  the  uniformity  of  nature, 
under  conditions  exactly  alike,  and  nothing 
Is  more  deceptive  than  apparent  similarities; 
hence,  In  every  ease  of  reasoning  by  homolo- 
gy, the  identity  of  the  essential  conditions 
must  be  established  when  it  cannot  be  as- 
sumed. As  every  condition  which  might  In 
any  wise  tend  to  make  Dr.  Freund's  experi- 
ence resemble,  or  to  differentiate  it  from, 
that  of  plaintiff,  was  wholly  omitted,  we  are 
satisfied  no  error  was  committed  In  this  rul- 
ing. 

[6,  7]  4.  One  of  the  grounds  of  motion  for 
new  trial  now  vigorously  pressed  upon  us  Is 
"excessive  damages,  api>earlng  to  hare  been 
given  under  the  Influence  of  passion  or 
prejudice."  The  amount  awarded  by  the 
Jury  ($15,000)  can  be  Justified  only  by  the 
assumption  that  the  plaintiff  will  have  no 
earning  capacity  wliatever  after  he  reaches 
the  age  of  majority.  But  this,  if  unwar- 
ranted, does  not  necessarily  evince  passion 
and  prejudice;  it  is  rather  a  miscalculation, 
the  result  of  irtilch  Is  subject  to  correction, 
under  the  prlndples  announced  In  Cheno- 
weth  T.  Great  Northern  By.  Co.,  SO  Alont 
— ,  148  Fac  830.  At  the  time  plaintiff  fell 
into  the  ongaarded  shaft,  be  was  seven  years 
old,  and  tliat  he  sustained  some  injury  in 
conseQuence  of  his  fall  fs  not  and  cannot  be 
disputed.  There  is  evidence  to  show  that  the 
Injury  Is  serious,  probably  permanent,  possi- 
bly progressive.  From  present  indications 
it  will  handicap  him  and  diminish  his  earn- 
ing capacity  to  some  extent  after  he  reaches 
bis  majority;  hut  that  the  resnlt  wlU  be  a 
total  loss  of  earning  power  there  is  not.  In 
our  Judgment,  any  sound  basis  In  the  record 
for  sayins.  This  being  so,  we  think  that 
910,000  will  afford  ample  compensatiou  for 
such  Injuries  as  the  evidence  establishes 
with  reasonable  certainty. 

The  cause  is  therefore  remanded  to  the 
district  court  of  Silver  Bow  county,  with 
directions  to  grant  a  new  trial,  unless  with- 
in 80  days  after  the  remittitur  Is  filed,  the 
plaintiff  consent  in  writing  that  the  Judg- 
vamt  may  be  reduced  to  (10,000.  If  suco 
consent  be  given,  the  Judgment  will  be  modi- 
Bed  accordingly,  and  the  order  denying  a 
new  trial  and  the  Judgment,  as  modified,  will 
then  stand  affirmed. 

BBANTLT,  a  J.,  and  HOIXOWAY,  J., 
concur. 


MURPHY  v,  NETT.    (No.  3523.) 
(Supreme  C3ourt  of  Mostana.    June  3,  181S.) 

1.  Banks  and  Bankzno  «=»130~DBP0fliTa— 
Demand  bt  Thihd  Person  —  Indemnity  — 
•'Deposit  fob  Ekchanoe"-— "Impijed  Com- 

IBACT." 

Rev.  Codes.  {  5138,  provides  that  a  "de- 
posit for  exchange"  is  one  in  which  the  deposi* 
tar;  is  ooty  bound  to  return  a  thioft  correspond- 
infc  in  kind  to  that  wbicb  is  deposited.  Section 
5187  provides  that  a  depo&t  for  exchange  trans- 
fers to  the  depositary  Uie  title  to  the  thing  de- 
posited, and  creates  the  relation  of  debtor  and 
creditor.  Section  5142  provides  that  a  deposi- 
tary must  give  prompt  notice  to  the  person  for 
whose  benefit  the  deposit  was  made  of  any  pro- 
ceedings taken  adversely  to  bis  interest  In  the 
thing  deposited  which  may  tend  to  excuse  the 
depositary  from  delivering  the  thing  to  him. 
Ejection  5014  defines  an  "implied  contract"  as 
one,  the  existence  and  terms  of  which  are  mani- 
fested by  conduct  Defendant,  tiie  duly  ap- 
pointed and  acting  special  administratrix  of  an 
estate,  had  a  deposit  as  anch  in  n  bank,  and 
W.  claiming  to  have  been  appointed  special 
administrator  made  demand  for  paymrat  to  bim 
of  the  sum  deposited.  The  bank  notified  de- 
fendant of  this  demand,  and  defendant  regiiested 
the  bank  to  refuse  the  demand  and  retain  the 
deposit  in  her  name  until  it  could  be  ascertained 
who  was  entitled  to  iL  W.  sued  the  bank,  de- 
fecdant  was  subsequently  removed  from  her  of- 
fice, and,  after  her  removal,  W.  recovered  Judg- 
ment against  the  hank  for  the  amonnt  of  the 
deposit,  with  interest  from  Uie  date  of  his  de- 
mand. Betd,  that  defendant  was  not  liable 
to  reimburse  the  bank  for  the  amount  so  paid 
as  interest,  since  there  was  no  implied  contract 
to  Indemnify  the  bank,  It  bein?  the  bank's  duty 
without  request  to  retain  the  deposit  to  meet  its 
obligation  to  her,  W.  having  no  claim  thereto 
at  the  time  the  demand  was  made  and  there 
Iwiog  therefore  no  consideration  for  such  Im- 
plied contract,  as  it  did  not  aiHwar  that  the 
bank  refrained  from  brining  an  action  to 
compel  W.  and  defendant  to  interplead  In  re- 
liance on  defendant's  request,  and  defendant 
was  not  liable  on  the  theory  that  the  bank  was 
her  agent  as  her  request  to  the  bank  did  not 
diange  the  bank's  relation  to  her. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Bunking,  Cent  Dig.  H  310-326,  327;  Dec  Dig. 
«s»lSO. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seccmd  Series,  Implied  Contract.] 

2.  SXECUTORS  AND  ADUINISTBATOBS  «S»01— 
FOweSB  OF  ADUINISTRATOB  —  CONTBOL  OF 
PaOPERTT. 

Rev.  Codes.  |  7502,  provides  that  the  €t- 
ecutor  or  administrator  Is  entitled  to  tlie  pos- 
session of  all  the  real  or  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits 
of  the  real  estate  until  the  estate  is  settled 
or  until  delivered  over  by  order  of  the  court 
or  judge  to  the  heirs  or  devisees.  Held,  that 
the  administration  of  an  estate  is  an  entirety, 
and  extends  to  the  whole  of  the  estate  so  far 
as  its  assets  are  within  the  jurisdiction  where 
the  appointment  is  made  and  the  adminiRtra- 
tor  has  the  exclusive  riicht  of  control,  subject' 
to  the  orders  of  the  district  court  for  the  pur- 
pose of  administration. 

[Ed.  Note.— For  other  cases,  see  Executors 
snd  Administrfltnrs,  Cent.  Dig.  ll  897.  SOS, 
400-402 ;  Dec.  Dig.  «=>91.] 

3.  EXECUTOBS  AND  AdMINISTBATOBS  <8=»122 — 

Special  Adminibtbatob— Powebs. 

Eev.  Codes,  |  7474,  provides  that  a  special 
administrator  must  collect  and  preserve  for  the 
executor  or  administrator  all  tiie  goods,  chat- 
tels, etc,  of  the  decedent,  and  all  iDcomes,  rents, 
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etc,  of  tbe  estate,  and  mnet  tabe  charge  and 
management  of  it.  entering  uptm  and  preserving 
real  estate  for  all  neceasar;  purposes,  and  may 
matotaiu  or  defend  suits  as  administrator,  sell 
perishable  property  as  ordered  by  tbe  court  or 
judge,  and  exercise  such  other  powers  as  are 
conferred  upon  him  by  his  appointment.  Held, 
that  a  special  administrator,  though  liis  powers 
are  limited  in  extent  has  exclosive  control  over 
the  estate  for  the  time  being,  and  until  he  is 
displaced  by  tbe  appointment  and  qualification 
of  an  executor  or  general  administrator. 

[Bid.  Note. — For  other  cases,  see  Executors 
and  AdminiBtrators,  Gent.  Dig.  H  494-495^ ; 
Dec.  Dig.  «=s>122.] 

4.  Banes  and  Banking  «=»130— Depositb— 
Bbiatjon  Between  Bank  and  Dbpositob. 

Under  B«v.  Codes,  SS  5138,  5187,  a  bank 
accepting  a  deposit  became  the  creditor  of  the 
depositor,  though  the  depositor  was  an  adminis- 
tratrix. 

[Eid.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  SS  319-^25,  32T;  Deo.  Dig. 
«=»130!] 

5.  CoKTBACTS  <8=>50  —  Necessttt  or  "Good 
Consider  ATioiv. ' ' 

A  contract  whether  express  or  implied, 
must  be  supported  by  a  "good  coaalderation," 
which  is  any  benefit  conferred  or  agreed  to  be 
conferred  np<m  the  promisor  by  any  other  person 
to  which  the  promisor  is  not  lawfully  entitled, 
or  any  prejudice  aulTered  or  agreed  to  be  suf- 
fered by  such  person  other  than  such  as  he 
is  at  the  time  lawfully  bound  to  suffer  as  an 
inducement  to  the  promisor. 

[Ed.  Note. — For  other  cases,  see  Oontracta, 
Cent  Dig.  8  222;  Dec.  Dig.  «S350. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Uood  Consideration.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  J.  MlUer  Smith,  Judge. 

Action  by  Homer  G.  Uurphy  against  Anna 
E.  Nett  Judgment  for  defendant,  and  plain- 
tiff appeals.  AflSrmed. 

H.  O.  &  S.  H.  McInUre,  of  Helena,  for  ap- 
pellant W.  D.  BanMn,  of  Helena,  for  n- 
aptrndent 

BBANTLY,  O.  J.  [1]  This  action  was 
brought  by  the  plaintiff  as  assignee  for  val- 
ue, of  a  claim  for  the  sum  of  $787.08  alleged 
to  have  become  due  to  the  National  Bank  of 
Montena,  located  and  doing  business  at  Hel- 
ena, nnder  the  circumstances  set  out  in  the 
amended  complaint  as  follows:  That  de- 
fendant Anna  E.  Nett  was  the  duly  appoint- 
ed, qualified,  and  acting  special  administra- 
trix of  the  estate  of  Edward  J.  Murphy,  de- 
ceased; that  on  February  S.  1912,  she  had 
on  general  deposit  In  the  bank  to  her  credit 
as  administratrix,  subject  to  check,  the  sum 
of  $8339.76 ;  that  on  that  day  one  Baymond 
A.  Welaner,  claiming  to  have  been  appointed 
special  administrator  upon  the  estate  of  the 
deceased,  made  demand  upon  the  bank  that 
it  pay  over  to  him  the  sum  so  deposited ; 
that  the  bank  notified  the  defendant  of  the 
demand  by  Weisner;  that  defendant,  object- 
ing to  the  paymeoit  by  the  bank  to  Weisner 
for  the  reason  that  she  had  not  been  remov- 
ed from  her  office,  requested  the  bank  to  re- 
fuse the  demand  and  to  retain  the  deposit  In 
her  name  until  It  could  be  ascertained  who 


was  entitled  to  It;  tJiat  relying  vpaa  the  xa- 
qneat  at  defendant  and  the  promise  Implted 
by  it  that  defendant  would  Indramli^  ft 
against  all  loss  1^  reason  of  Ita  Tetentt<m  cS 
the  depotdt,  the  bank  refnsed  Uie  demand  at 
Weisner;  that  tia  E^bruary  TCb  Weisner 
brought  an  action  against  tiie  bank  to  re- 
cover the  amount  of  the  d^Melt,  with  intw- 
est  frtnn  the  date  df  demand ;  that  the  bank 
Dotifled  the  defendant  of  the  bringing  of  the 
action  and  requested  bar  to  make  defense; 
that  she  failed  to  comply  with  this  request; 
that  the  liank  made  its  own  defense;  tliat 
on  March  4,  1812,  the  defendant  waa  remov- 
ed from  her  office;  that  such  proceedings 
were  thereafter  had  In  the  action  that  on 
March  7,  1913.  Weisner  was  ^warded  judg- 
ment against  the  bank  for  the  amount  of  the 
deposit  with  Interest  at  the  legal  rate  from 
the  date  of  his  demand;  that  the  Inters 
which  bad  accrued  npon  the  deposit  In  the 
meantime  was  $787.08;  that  the  bank,  hav- 
ing paid  the  judgment,  made  demand  npon 
the  defendant  for  reimbursement  to  the 
amount  so  paid  as  Interest,  and  that  the  de- 
mand was  refused.  The  court  having  sus- 
tained defendant's  general  demurrer  and 
plaintiff  declining  to  plead  further,  judgment 
was  rendered  for  defendant  Plaintiff  has 
appealed. 

The  question  submitted  ia  whether  the  rul- 
ing on  the  demurrer  was  correct  It  will  be 
observed  that  the  theory  upon  which  It  Is 
sought  to  fix  liability  upon  the  defendant  Is 
that,  having  requested  the  bank  to  retain  the 
deposit  until  title  to  It  could  be  determined, 
she  thereby  impliedly  promised  to  Indemnify 
M  against  any  loss  it  might  suffer  by  Its 
compliance  with  her  request 

Neither  at  the  time  Weisner  made  demand 
upon  the  bank  nor  at  tbe  time  he  brought 
his  action  was  he  entitled  to  the  office  of  spe- 
cial administrator.  Although  It  be  conceded 
that  upon  the  removal  of  the  defendant  on 
Man^  4,  1912,  he  became  her  successor  and 
the  deposit  became  subject  to  bis  order,  at 
no  time  prior  to  that  date  was  he  other  than 
a  stranger  to  both  the  bank  and  the  estate. 
According  to  the  allegations  of  the  complaint, 
which,  for  present  purposes,  must  be  ac- 
cepted as  true,  the  defendant  was  special 
administratrix.  There  cannot  be  two  admin- 
istrators upon  an  estate  at  the  same  time. 

[2, 3]  The  administration  Is  an  entirety, 
and  extends  to  the  whole  of  the  estate  so 
far  as  Its  assets  are  within  the  jurisdiction 
where  the  appointment  Is  made  (Bev.  Codes, 
S  Tu02;  1  W^oemer's  American  Law  of  Ad- 
ministration, S  179),  and  the  administrator 
has  the  exclusive  right  of  control,  subject  to 
the  orders  of  the  district  court  for  the  pur- 
pose of  administration.  In  re  Hlggtns'  Es- 
tate, 16  Mont  474,  39  Pac.  506,  28  L.  R.  A. 
116.  This  is  not  less  true  of  a  special  admin- 
istrator. Although  his  powers  are  limited  In 
extent,  he  has  exclusive  dootroL  over  the  es- 
tate for  the  time  being,  and  until  he  is  dig-' 
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placed  by  the  appointment  and  qualification 
of  tbe  executor  or  general  administrator. 
Rev.  Codes,  8  7474.  But  U  ifi  not  Important 
to  inquire  now  what  the  status  of  Welsner 
suhsequently  became,  nor  whether  the  Judg* 
ment  In  his  favor  was  prc^r.  We  are  now 
only  concerned  with  the  relations  existing 
between  the  bank  and  the  defendant  at  the 
time  he  undertook  to  assert  his  claim. 

[4,  B]  The  deposit  was  for  the  purpose  of 
exchange  (Rev.  Codes,  §  5138),  and  by  ac- 
cepting it  the  bank  became  the  mere  debtor 
of  the  defeudant  (section  5187;  Stadler  v. 
First  Nat.  Bank,  22  Mont.  190,  56  Pac,  111, 
74  Am.  St  Bep.  682).  The  relation  thus  as- 
sumed was  not  made  dlCFerent  by  the  fact 
that  the  defendant  was  administratrix.  She 
stood  upon  the  same  footing  as  any  other 
creditor  (6  Cyc.  614),  and  upon  demand  the 
bank  was  at  its  peril  bound  to  pay  the  de- 
posit to  her.  It  could  not  question  ber  right 
to  It  6  Cyc.  617.  Now,  what  change  was 
wrought  by  the  fact  that  mianer  made  an 
adverse  claim  to  the  depodt  and  that  she, 
upon  notice,  requested  the  bank  to  retain  it 
In  her  name?  Did  her  request,  fifltoiwed  by 
notice  of  Welsner's  action,  Imfdy  &  promise 
on  her  part  to  indemnify  the  bank  against 
any  loss  it  ml^t  sntTer  by  obeying  ber  re- 
quest? If  so,  what  was  tbe  consldeTattoD 
for  the  promise?  A  contract,  wfae13ier  ex- 
press or  implied,  must  be  supported  a 
good  consideration.  A  good  conslderatlrai  is 
"any  benefit  ccn^rred  or  agreed  to  be  con- 
ferred upon  tbe  promisor,  by  any  ottier  per- 
son, to  which  the  promisor  la  not  tawfolly 
entitled,  or  any  prejudice  aoffoed,  or  agreed 
to  be  snffered,  by  fluch  persfm,  other  than 
such  as  he  Is  at  tbe  tlnw  of  consent  lawfally 
bound  to  suffer,  as  an  Induoement  to  t3ie 
prondamr.  *  •  •  **  •'An  imidled  contract  la 
one  tike  existence  and  terms  of  which  are 
uumtfested  by  oondnct."  Section  6014. 
Since  tbe  terms  ct  socb  a  cmtract  are  to  be 
gathered  from  the  oondnct  of  tbe  parties, 
their  conduct  most  Imply  the  promise  of  a 
valid  ocmsldentlon  tm  the  .dt^ng  ox  some- 
thing which  fme  was  not  already  bound  to 
do,  Mr  the  abstaining  from  doing  something 
w/iOcSk  it  was  his  r^t  to  do.  Welsner  bad 
not  made  the  depoelt  He  was  not  the  cred- 
itor of  tbe  bank  and  could  not  beoone  its 
creditor  as  administrator  ontll  the  defend- 
ant had  been  removed.  At  the  time  he  made 
demand  his  claim  was  wholly  without  foun- 
dation. Defendant  was  the  creditor.  It  was 
therefore  the  bank's  duty,  without  her  re- 
quest, to  retain  the  depoelt  to  meet  its  ob- 
ligation to  her.  It  was  also  its  duty  to  notify 
defoidant  of  Welsner's  claim  (Bev.  Codes,  J 
5142) ;  but  the  performance  of  this  duty  did 
not  cast  upon  her  the  obligation  to  deter- 
mine which  of  the  two  was  Its  creditor  -p  for 
though  It  be  assumed  that  when  defendant 
was  removed  from  office,  the  deposit  became 
Ipso  facto  subject  to  the  order  of  Welsner, 
It  was  Incumbent  iq»on  the  hank  to  ascertain 


the  fact  of  his  appointment.  In  order  that 
It  might  safely  accept  him  as  its  creditor. 
The  defendant  was  not  bound  to  defend  the 
action.  The  other  alternative  of  the  bank 
was  to  bring  its  own  action  to  compel  Wels- 
ner and  the  defendant  to  Interplead,  and  by 
paying  the  amount  of  the  deposit  Into  court, 
relieve  Itself  from  liabHIty  to  either  of  thebi. 
It  is  not  allegec,  uor  is  it  su^ested  by  any- 
thing in  the  complaint,  that  the  bank  failed 
to  resort  to  this  course  by  reason  of  defend- 
ant's request  She  was  not  bound,  in  any 
event,  to  indemnify  the  bank  for  dobig  Its 
duty  to  her  in  the  first  instance,  nor  for  Its 
failure  to  resort  to  the  second  alternative. 
Therefore  the  bank  was  not  induced  to  aiopt 
the  course  It  pursued,  by  promise  of  indem- 
nity implied  by  the  conduct  of  the  defendant 
It  is  not  alleged  that  Welaier  acccnnpanled 
his  demand  upon  the  bank  by  the  exhlU- 
tiou  to  it  of  an  order  showing  bis  appoint- 
ment, nor  that  the  defendant  knew  that  be 
had  been  appointed  to  succeed  her.  Tbeee 
allegations  would  have  presented  a  dUTerent 
case.  Nor  was  defendant  liable  to  the  bank 
upon  the  theory  that  it  was  ber  agent,  as 
for  expenses  incurred  In  her  b^ialf.  As  we 
have  seen,  her  request  to  the  bank  did  not 
change  Its  oMigatlon  to  determine  for  itself 
who  was  Its  creditor.  It  therefore  did  not 
change  its  relation  to  her  from  that  of  debt- 
or to  that  of  agent. 

W«  think  the  action  of  the  lower  conrt  In 
sustaining  the  demurrer  was  correct.  The 
Judgment  Is  therefore  affirmed. 

Afllrmed. 

8AMNBB  and  HOLLOWAT,  3J.,  concur. 

BTANS  r.  OBEGON  SHORT  LINB  B.  CO. 
(No.  8528.) 

(Supreme  Court  of  Montana.    June  9,  1015.) 

L  New  Tbial  «s9l31— Biix  or  Exceptions- 
Time  OF  FlilNO. 

Under  Rev.  Codes,  l{  6T88,  6796,  the  coart 
ma;  grant  extensiong  of  time  (or  the  prepara- 
tion of  docbmentB  to  be  made  tbe  basis  of  a 
motion  (or  a  new  trial.  Section  7190  provides 
that  DO  extension  shall  exceed  90  days  with- 
out the  consent  of  the  adverse  party.  In  an 
action  for  wrongfal  death,  defendants  obtained 
extensioDS  for  the  preparation  of  a  bill  of  ex- 
ceptions hi  flunwrt  of  a  motion  for  a  new  trial, 
amounting  to  94  days,  all  of  which  were  allowed 
without  toe  consent  of  plaintiff's  counsel.  Meld. 
that  the  statutes  being  exclusive,  and  the  bill 
of  exceptioDS,  presented  after  tbe  extension  of 
90  days,  being  too  late,  the  court  was  without 
juHsdiction  to  determine  the  motion  on  its 
merits. 

rEd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  269-269 ;  Dec.  Dig.  «=»131.] 

2.  New  Tbtai,  e=i>113— JcaisDicnow  or  Ap*- 

PUCATION  —  RxSTOaATIOn  or  JUBISDICTION. 

Where  tbe  trial  court  has  lost  jurisdiction 
to  determine  a  motion  for  a  new  trial,  juris- 
diction cannot  be  restored  even  by  stipulation 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Oent  Dig.  I  237;  Dec  Dig.  •=>U3.] 
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5.  ApPBAI,  AlTD  BBBOB  «SS>9B3— BXTnEW— FbB- 
SU  MPTrOK  8— R  EG  ui,  abitt. 

AVbere  it  affirmatively  appears  from  the 
record  that  Uie  court  had  logt  jurisdiction  to 
determine  a  motion  for  new  trial,  the  presami>- 
tion  tiiat  the  proceedingi  were  regular  is  orvr- 
come. 

TEd.  Note.— For  other  eases,  see  Appeal  and 

Krror,  Cent.  Dig.  S|  8425,  8426,  87^2-3770; 

Dec.  Dig.  «=>933.] 

4.  Appeal  and  Ebeob  <g=>884— Rbvibw— Ea- 

TOPPEL  TO  AlI^EOE  EBBOR. 

Where  the  trial  court  has  lost  jurtsdic- 
tkm  t»  determine  a  motion  for  a  new  trial,  that 
counsel  for  the  adverse  party  has  complied  with 
an  order  refusing  a  new  trial,  conditioned  upi>n 
remitting  part  of  the  judgment,  does  not  pre- 
clude them  from  questioning  the  court's  power 
to  make  it. 

pSd.  Not&— For  other  cases,  see  Appeal  and 
Error,  Oant  Dig.  i|  8612-8616;  Dea  Dig.  «s> 
884.] 

6.  Appeal  and  E^ob  «=9l85— Judouent  <S=» 
340,  489— Essentials— JuHMMCTioN — Col- 
l^ATtBAL  Attack. 

If  a  court  has  lost  jurisdiction,  a  Judgment 
or  order  entered  in  the  action  is  a  nullity,  and 
when  the  infirmity  appears  upon  its  face,  may 
be  assailed  on  appeal  or  by  motion  to  set  aside 
or  by  objection  when  introduced  In  evidence. 
■  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1166-1176,  1375:  Dec 
Dig.  «=»185;  Judgment,  Cent.  Dig.  H  685, 
924.  925;  Dec.  Dig.  «=^^49,  489.] 

6.  Appeal  and  Kkbob  $=>!iO— Dscisiona  Be* 

VIEWABLE— ObDEBS. 

Where  the  trial  court  has  lost  jurisdiction 
to  determine  a  motion  for  a  new  trial  on  its 
merits,  it  cannot  be  determined  on  appeal. 

[Ed.  Note.— For  otbpr  cases,  see  Appeal  and 
Error,  Cent.  Dig.  89  81-87;  Dec  Dig.  «=»20.] 

Appeal  from  District  Court,  Silver  Bow 
Oounty ;  J.  J.  Lynch,  Judge. 

Action  by  Sciin  M.  Evans,  Jr^  adminis- 
trator ot  Gene  Bare,  against  the  Oregon 
Short  Line  Railroad  Oompany.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  M.  Bagley.  of  Salt  Lake  City,  Utah, 
and  J.  L.  Wines  and  T.  J.  Harrington,  both 
of  Butte,  for  appellant  B.  K.  Wtieeler,  of 
Butte,  for  respondent 

BRAim<T.  a  3.  This  action  ^as  brought 
under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat  65,  and 
amendment.  Act  April  S,  1910,  c,  143,  36 
Stat  291,  n.  S.  Comp.  St  Supp.  1918,  |i 
S65T-S665).  The  plalntifl  is  the  administra- 
tor of  the  estate  of  Gene  Bare,  deceased,  and 
recovery  Is  sought  for  damages  for  the  death 
of  Bare,  caused  by  a  colUsUoi  of  a  imssenger 
train  of  the  defendant  with  two  freight  cars, 
which  were  running  wild  on  the  defendant's 
main  line  near  Kidd  Station,  in  Beaverhead 
county.  Tlie  Iwneflciarles  named  in  tiie  c!om- 
Idaint  are  the  father  and  mother  of  the  de- 
ceased, who,  it  is  alleged,  were  dependent  upon 
him  for  support  A  trial  had  to  a  Jury  result- 
ed in  a  verdict  and  Judgment  for  plaintiff  for 
¥12,00a  Upon  con^deration  of  defendant's 
motion  for  a  new  trial,  the  court  made  a  con- 
ditional order,  reducing  tite  amount  of  the  ver- 


dict to  $7,600.  Plaintiff  oompUed  vltfa  the 
order  by  fllii^  with  the  clerk  his  vrritten 
consent  that  the  amount  of  the  award  might 
be  so  reduced  and  that  the  Judgment  be  mod- 
ified accordingly.  The  defendant  has  ai^eal- 
ed  from  the  Judgment  as  modified,  and  from 
an  order  denying  its  motion  for  a  new  trial. 

After  the  defendant  had  filed  its  brief  in 
this  court  counsel  for  plaintiff  moved  to  dis- 
miss the  appeals,  alleging  several  reasons 
why  they  should  not  be  considered  on  the 
merits.  Decision  of  the  motion  was  defer- 
red until  final  hearing.  Now  that  the  hear- 
ing has  been  had  and  we  have  reached  the 
conclusion  that  the  Judgment  must  be  affirm- 
ed on  the  merits  and  that  the  appeal  from 
the  order  may  not  be  considered,  for  the 
reasons  to  be  hereafter  stated,  it  is  not  neces- 
sary to  decide  the  motion.  ,We,  therefwe, 
pass  it  without  further  notice. 

[1]  The  appeal  from  the  order  cannot  be 
considered  because  the  bill  of  exceptions  In 
support  Of  the  motion  was  served  and  filed 
out  Of  time,  as  appears  from  a  recital  of  the 
anterior  proceedings.  The  original  judgment 
was  entered  on  November  18,  1913.  The  no- 
tice of  intention  was  served  and  filed  on  No- 
vember 19tb,  On  November  21st,  upon  ap- 
plication of  counsel  for  defendant,  the  court 
granted  an  extension  of  time  for  the  prepara- 
tion and  filing  of  the  bill  of  exceptions  and 
affidavits  for  60  days,  in  addition  to  the  10 
days  allowed  by  the  statute.  On  January  6, 
1914,  an  additional  extension  of  30  days  was 
granted.  On  February  16,  1914,  stUl  another 
extenaliHi  was  granted  for  15  days.  The  bill 
was  served  on  March  3d  and  settied  and  or- 
dered filed  on  April  6th.  Thus  it  appears 
that  making  allowance  for  tiie  10  days 
granted  by  die  statute  after  service  of  tbe 
notice  of  intention,  the  eztenstons  amounted 
to  94  days.  All  of  them  were  allowed  by  the 
court  without  the  consent  of  counsel  for 
plaintiff,  and  apparoitly  In  their  abaenoe, 
*^pon  good  cause  riiown**  by  coimsrt  for  d«- 
teidant  No  amendments  to  tbe  bill  were 
proposed  by  counsel  tbr  plaintiff  when  it  was 
served,  nor,  apparently,  were  connsd  for 
plaintiff  present  at  the  time  of  the  settlemmt 
The  bill  was  accompanied  tfj  an  affidavit  al- 
leging misconduct  during  the  trial  by  B.  K. 
Wheeler,  one  ot  conusel  for  plaintiff,  fnila 
was  not  incorporated  in  the  Mil  of  excep- 
tions bf  aptnupriate  reference  or  otherwise, 
but  a  copy  is  found  in  the  record  certified  by 
the  clerk. 

Our  statute  prescribea  tha  pounds  upon 
which  a  motion  tot  a  new  trial  may  be  made 
(Rev.  Codes,  |  6794),  and  also  tbe  coorse  of 
proceedings  to  be  obsnved  (MctloDS  6TB5, 
0796).  These  provisions  are  eccinslve.  Ogle 
V.  Botter,  24  Mont  fiOl.  62  PaC;  820;  Wright 
V.  Mathews,  28  Mont  442,  72  Pac.  820;  Can- 
ning T.  Fried.  48  Mont  SOO^  130  Pac  448 ; 
Kirk  T.  Smith,  49  Mont  190,  141  Pac  140. 
To  give  the  court  Jurisdiction,  the  notice  of 
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Int^Uon  must  be  glTen  within  the  time  pre- 
scribed by  section  6796,  and  the  subsecfuent 
proceedings  most  conform  to  the  regalre- 
ments  of  sections  6795  and  6796.  If  the  bill 
of  exceptions  upon  which  the  motion  Is  to 
be  based  has  already  been  settled  as  provided 
in  section  6788,  nothing  farther  than  the  giv- 
ing of  the  notice  is  required.  When  the  mo- 
tion Is  based  upon  affidavits  they  must  be 
served  and  filed  as  prescribed  by.  section 
6796.  When  it  Is  made  upon  the  minutes  of 
the  court,  the  only  antecedait  step  required 
is  the  giving  of  the  notice.  A  statement  of 
the  case  must  be  prepared  after  die  motion 
has  been  disposed  of,  by  the  party  who  de- 
sires to  appeal.  Under  sectton  6796,  as  well 
08  section  6788,  the  court  may  grant  exfen- 
sions  of  time  for  th6  preparation  of  the  doco- 
menta  to  be  made  the  basis  of  the  motion. 
Under  the  general  provision  on  this  subject 
found  In  section  7190,  an  extension  may  be 
made  tot  any  purpose  relating  to  the  prepar- 
ation of  a  blU  of  exertions  on  motion  for  a 
new  trial,  "upon  good  cause  shown,"  but  In 
no  case  may  the  extension  exceed  90  days 
without  the  consent  of  the  adverse  party. 
These  provisions  being  exclusive,  though 
remedial  in  their  nature,  a  failure  to  observe 
them  la  fatal  to  the  motion,  except  in  so  far 
as  the  court  may  excuse  the  failure  upon  a 
showing  of  mistake,  surprise,  inadvertence, 
or  excusable  nei^ect  by  the  moving  party. 
Conaidwatlan  of  the  extent  of  the  power  of 
the  court  in  this  bebaU  is  not  pertinent  here, 
because  the  record  is  silent  as  to  why  con- 
sent for  the  last  extension  on  February  16, 
1914,  was  not  secured.  Under  the  holding 
of  the  cases  dted  supra,  the  bill  of  excep- 
tions iwes^nted  after  the  extension  of  90 
days  was  too  late,  with  the  result  that  the 
court  was  without  jurisdiction  to  determine 
the  motion  upon  its  merits. 

[2]  It  is  true  that  counsel  for  plaintiff  ap- 
peared and  submitted  the  motion  without  ob- 
jection, but  whether  they  did  this  with  or 
without  objection  Is  not  Important.  If  the 
proceedings  had  lapsed  entirely  and  the  court 
was  without  Jurisdiction  over  it,  its  power 
to  hear  and  determine  the  motion  oould  not 
be  restored  even  by  stipulation  of  the  par- 
ties. A  mere  waiver  by  failure  to  object 
was  not  more  effective. 

IJ]  While  the  presumption  of  regularity 
attaches  to  the  proceedings,  the  presumption 
la  entirely  overcome  when  the  record,  as  here, 
discloses  afSrmatlvely  that  the  court  had 
lost  jurisdiction. 

[4]  Nor  do  we  think  that  counsel,  by  com- 
plying with  the  conditional  order  in  agree- 
ing to  remit  a  portion  of  the  judgment,  pre- 
cluded themselves  from  thereafter  question- 
ing the  power  of  the  court  to  make  it.  While 
It  Is  true  that  the  record  was  open  to  them, 
and  proper  attention  to  It  would  have  dis- 
closed that  the  court  had  been  wholly  devest- 
ed of  power  to  dispose  of  the  motion,  and 


therefore  to  impose  any  condition,  as  stated 
before,  notlilng  done  at  the  time  of  the  bear- 
lug,  nor  thereafter,  could  again  restore  oi 
confer  the  power  which  the  court  had  lost 

[C]  If  a  court  has  not  jurisdiction  of  the 
subject  of  an  action,  a  Judgment  rendered 
therein  doee  not  adjudicate  anything.  It 
does  not  bind  the  parties,  nor  can  tt  there- 
after be  made  the  foundation  at  any  rl^t 
It  is  merely  a  nullity  without  life  or  Yi&>r. 
Bven  an  act  of  the  legislature  cannot  give 
it  lite.  The  Inflnulty  app^rlng  upon ,  Its 
face.  Its  validity  can  be  assailed  on  fa>peal 
or  by  motion  to  set  it  aside,  in  the  court 
which  rendered  it.  or  1^  objection  to  It  when 
an  effort  is  made  to  use  it  as  evidence  in 
any  other  proceeding  to  establish  a  right. 
The  same  princ^Ie  applies  to  an  order  made 
on  motion  for  a  new  trial  or  an  order  in  any 
other  proceeding  when  the  court  la  without, 
or  has  lost,  jurisdiction. 
-  [I]  Counsel  for  the  defendant  has  not  fur- 
nished ns  with  a  brief  dlaclosli^  tbeir  views 
of  what  tiielr  rights  are  in  the  ancHnalons 
situation  in  which  the  reccwd  places  fhem; 
but  once  the  necrasary  concludon  has  bea 
reached  that  the  trial  court  lost  jurisdiction 
to  determine  tka  motion  on  Its  merits,  fhe 
conclusion  Is  equally  necessary  that  this 
court  cannot  ctmsider  and  determine  It 

The  evident  purpose  of  the  appeal  from 
the  Judgment  was  to  obtain  a  stay  of  exeen- 
tlon  pending  a  disposition  of  the  appeal  from 
the  order,  for  no  question  is  presented  In  the 
brief  of  counsel  exce^it  such  as  could  be 
raised  only  on  motion  for  new  trial.  The 
order  must  be  affirmed  for  the  reasons  stated. 

PlaintUTs  compliance  with  the  conditional 
order,  thus  indicating  bis  assent' to  the  modi- 
fication of  the  judgment,  was,  we  think,  a 
voluntary  concession  that  the  award  by  the 
jury  was  excessive.  The  judgment  as  modi- 
fled  Is  therefore  affirmed. 

SANNER  and  HOLLOWAT,  33.,  concur. 


JOHNSON  T.  BUTTB  ALEX  SCOTT  OOP- 
FBR  CO.    (No.  8661.) 

(Supreme  Court  (rf  Montana.   June  14, 1915.) 

Mastbb  mud  Sxbvakt  ^s297— Iitjiibiks  to 
Servant— Actions— "Spkciai.  Verdict." 
Hev.  Codea,  S  6767,  defines  a  "special  ver- 
dict" as  that  by  which  the  jury  find  the  facta 
only,  leaving  the  judgmoit  to >  the  court;  the 
concioBious  of  fact  being  w  presented  that  noth- 
ing remains  for  the  court  except  to  draw  from 
them  the  conclu^ons  of  law.  Section  6758  au- 
thorises the  conrt  in  its  diacretioa  to  inatruct 
the  jury  to  find  upon  particular  questions  of 
fact,  though  they  are  required  to  render  a  gen- 
eral verdict,  and  also  requires  the  coart  to 
recognize  a  special  finding  as  controlling  when 
inconsiatent  with  the  general  verdict  end  to 
render  judgment  accor^gly.  In  a  miner's  ac- 
tion for  injuries  from  a  premature  explosion  of 
dynamite,  alleged  to  be  due  to  using  stronger 
explosives  than  proper  or  cUBtomary,  without 
warning  plaintiff,  the  jury  returned  a  gtneral 
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verdict  for  plidntlff  and  tpedal  findings  that 
the  plaintiff  had  been  warned,  that  be 'knew 
that  the  Btrone:er  powder  was  used^  and  that 
the  ase  of  such  powder  was  proper.  Held 
that,  as  the  special  finding  were  incondlsteot 
with  the  general  verdict,  defendant  was  entitled 
to  judgment  upon  such  findings. 

LEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  U  1195-1198;   Dec  Dig. 

For  other  definltlona,  aee  Words  and  Phrases, 
First  and  Second  Series,  Special  VenUctJ 

Appeal  from  District  Court,  Silver  Bow 

County;  J.  J.  Lynch,  Judge. 

Action  by  William  Johnson  against  the 
Butte  Alex  Scott  Copper  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

James  H  Murray  and  J.  E.  Healy,  both  of 
Batte,  for  appellant.  Maury,  Templemon  ft 
Dartes,  I.  O.  Denny,  and  Jobn  A.  Smith,  all 
ot  Butte,  for  respondent 

BBLANSlsY,  a  J.  In  this  ca'Se  the  plaintiff 
recovered  a  verdict  and  judgmoit  for  $6,000, 
damages  tm  Injorles  snCFered  by  ta^  during 
the  course  of  his  employment  by  the  defend- 
ant aa  a  miner.  The  defendant  has  appealed. 
The  injuries  were  caused  by  a  premature  ex- 
plosion of  dynamite  under  tiiese  conditions: 
The  defendant  was  engaged  in  sinktog  a 
shaft  on  a  claim  mentioned  In  the  pleadings 
as  the  Alex  Soott,  situate  In  Silver  Bow 
county.  The  Aaft  had  reached  a  depth  of 
about  2,000  feet.  At  the  Ume  of  the  accident, 
the  plalntUf,  wltii  others,  was  loading  a  set 
of  holes  In  the  bottom  of  the  shaft  for  blast- 
ing. Theretofore  Dapont  gelatine  powder 
carrying  40  per  cent,  of  nitroglycerin  had 
.been  found  of  suffldent  str«igth  to  break  the 
rock  encountered  In  the  shaft,  and  this  had 
been  In  use,  except  on  one  occai^tHL  On  that 
occasion,  powder  of  the  same  brand  and 
manufacture,  but  carrying  60  p»  cent  nitro- 
glycerin, had  been  employed.  Plalntlfl  was 
not  .at  that  Ume  In  the  employment  of  the 
defendant  ai^  did  not  know  the  fact  The 
rock  encountered  at  this  time  having  been 
found  to  be  unusually  hard,  and  therefore 
dUHcult  to  teeak,  the  defendant  fnmlslwd  for 
use  the  higher  strraigth  powder.  Water  came 
Into  the  shaft  in  sufficient  quantities  to  neces- 
sitate the  use  of  a  pump.  Though  this  was 
k^  in  (^>eratlon.  It  did  not  prevent  an  ac- 
cumulation of  water  sufficient  to  fill  the  holes. 
The  operation  of  it  also  k^t  the  accumulat- 
ing water  In  constant  motion,  with  the  re- 
sult that  gravel  and  sand  were  washed  Into 
the  boles.  The  plaintUt  and  a  companion 
who  was  helping  him  had  already  loaded  sev- 
eral holes,  pursuing  the  following  method: 
The  sand  and  gravel  which  had  accumulated 
in  a  bole  were  first  Uown  out  by  means  of 
compressed  air  ai^Ued  through  a  rubber 
hose.  Five  or  six  sticks  of  the  stnmger 
powder  were  first  lowered  into  the  hole 
through  the  water  and  tan:Q)ed  down  with  a 
vrooden  tamping  rod. .  This  was  followed  by 


one  or  more  sticks  itf  the  weaker  powdor 
which  had  attached  to  them  caps  and  fuses. 
These  were  tamped  down  In  like  manner. 
In  loading  the  hole  In  which  tba  explosion 
occurred,  the  plalntUf  was  using  the  tamping 
rod,  his  companion  lowering  the  powder.  Aa 
plaintiff  was  tamping  down  the  weaker  pow- 
der, the  blast  exploded,  blowing  out  both  bis 
eyes,  lacerating  both  anna  and  hands,  and 
inflicting  painful  and  serious  Injuries  upon 
other  portions  of  his  body.  The  Qomplalnt 
charges  that  defwidant  was  guilty  of  culpa- 
ble negligence  in  several  particulars.  In  re- 
qM>nse  to  defendant's  motion  for  nonsuit  the 
court  excluded  fnun  consideration  by  the 
Jury  the  issues  relating  to  all  of  theee  charg- 
es save  two,  via.,  Umt  defendant  was  at 
fault:  (a)  In  furnishing  and  directing  the 
use  of  the  higher  rtrength  powder,  a  more 
sensitive  and  therefore  a  more  dangerous  ex- 
plosive agent  In  place  of  the  weaker  powder, 
without  giving  the  plalntlCF  notice  of  the 
change;  and  (b)  in  directing  the  use  of  the 
stronger  powder,  whereas  the  weaker  powder 
was  the  only  erosive  proper  for  use  under 
the  drcumatancea.  In  addition  to  being  re- 
quired to  return  a  general  verdict  the  Jury 
were  directed  to  make  and  return  findings 
upon  particular  questions  of  fact  They 
found:  (1)  That  the  defendant  warned  the 
plaintiff  at  the  nae  of  powder  60  per  cent,  in 
strength;  (2)  that  plaintiff  knew  that  this 
powder  was  being  used;  (3)  that  plaintiff 
in  the  exerdae  of  ordinary  care  would  under 
the  drcnmstances  have  discovered  ttmt  it 
was  being  used ;  (4)  that  the  use  of  powder 
of  this  stren^h  is  proper  wben  the  rock  to 
be  blasted  is  hard ;  (6)  that  it  Is  more  dan- 
gerous than  powder  of  a  lower  degree  of 
strength;  and  (6)  that  the  higher  strength 
powder  is  more  sensitive  and  more  easily 
exploded  than  that  of  a  lower  degree  of 
strength. 

Counsd  assign  errw  upon  the  refusal  of 
the  court  to  exclude  all  evidence  on  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action,  upon  Its  refusal  to  grant  a 
nonsuit  and  upon  Its  refusal  to  direct  Judg- 
ment for  the  defendant  on  the  special  find- 
ings. For  present  purposes,  we  shall  as- 
sume, but  without  deciding,  that  the  com- 
plaint Is  sufficient  and  that  the  evidence 
made  a  case  for  t3ie  Jury.  Aa  we  view  the 
case,  we  have  serious  doubt  as  tq  the  suffi- 
ciency of  the  complaint  so  far  as  it  attempts 
to  embody  the  charges  of  negligence  submit- 
ted to  the  Jury.  In  onr  oplnl<m.  the  defend- 
ant was  entitled  to  Judgment  upon  the  spe- 
cial findii^^  because  th^  are  whdilly  Incon- 
sistent with  the  general  verdict.  In  that  ft 
the  facta  were  as  A}nnd,  the  plaintiff  cannot 
recover. 

Plaintiff  predicates  his  right  to  recover 
upon  a  violation  by  the  defendant  of  the 
rule,  recognized  by  ^e  courts  generally,  that: 

"A  master  la  bound  to  instruct  his  servant  as 
to  .risks  which  are  abnormal  or  extraordinary 
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and'  et  aame  daie'of  wch-a  charaettf  that 
the  serrant  cannot  be  held  chargeable  with 
an  adequate  comprehension  of  their  nature  and 
extent,  or  of  tb«  proper  means  by  which  to  safe- 
guard himself."  S  Labatt  <n  Maater  &  Serv- 
ant, §  1146. 

Without  stopping  to  consider  the  various 
conditions  out  of  which  abnormal  or  ex- 
traordinary risks  may  arise,  It  may  be  ob- 
served that  the  theory  of  the  complaint  In 
this  case,  In  Its  final  analysis,  is  that  the 
defendant  furnished  for  use  a  more  powerful 
and  sensitive  explosive  which  was  not  suit- 
able to  the  accomplishment  of  the  work  upon 
which  the  plaintiff  was  employed,  thereby 
creating  the  abnormal  risks  to  which  he  Uius 
became  exposed  without  giving  him  notice 
of  the  fact  so  that  he  could  guard  himself 
against  them.  The  converse  of  this  theory 
necessarily  la  that  If  the  defendant  gave 
plaintiff  notice  of  the  change,  or  If  he  had 
knowledge  of  It,  however  he  may  have  ob- 
tained It,  the  plaintiff  assumed  the  risks  in- 
cident to  It  and  cannot,  for  that  reason,  hold 
the  defendant  liable.  As  Is  disclosed  by  spe- 
dal  findings  1,  2,  and  4,  the  jory  determined 
that  the  defendant  warned  the  plaintiff  of  the 
use  of  the  60  per  cent  powder,  that  he  knew 
of  Its  use,  and  that  It  Is  a  proper  Instru- 
mentality for  use  under  the  conditions  ex- 
isting at  the  time  of  the  accident.  Assuming 
that  these  conclusions  were  based  upon  sub- 
stantial evidence — and  for  present  purposes 
we  must  act  upon  this  assumption — the  gen- 
eral verdict  cannot  stand. 

Secti<Mi  6757  of  the  Revised  Codes  defines 
a  "special  verdict"  as  follows: 

"A  special  verdict  Is  that  by  which  the  jury 
find  the  tacts  only,  leaving  the  judgment  to  the 
court.  The-  special  verdict  must  present  the 
conclusions  of  fact  -as  established  by  the  evi- 
dence, and  not  the  evidence  to  prove  them ;  and 
'  those  conclnsions  of  fact  must  be  so  presented, 
as  that  nothing  shall  ronain  to  the  court  but 
to  draw  from  them  condndons  of  law." 

Section  67SS  declares: 

"In  all  cages  the  court  may  direct  the  Jury 
to  find  a  special  verdict  in  writing,  upon  all  or 
any  of  the  issues,  and  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to  find 
apoo  iparticular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding 

-thereon.  The  special  verdict  or  finding  must 
be  filed  with  the  clerk  and  entered  upon  the* 
minutes.  Where  a  special  finding  of  facts  is 
inconsistent  with  the  general  verdict,  the  for- 

'  mer.  cmtrols  the  latter,  and  the  court  must  give 
judgment  accordingly.  Is  no  case  ehall  special 
Issues  be  submitted  to  the  jury  when,  in  the 
opinion  of  the  court,  a  general  verdict  would  be 
sufficient." 

This  latter  provision  authorizes  the  court 
in  its  discretion  In  any  case  to  instruct  the 
jury  to  find  upon  particular  quesdons  of 
fact,  though  they  are  required  to  render  a 
general  verdict.  It  also  requires  the  court  to 
recognise  a  spec^l  finding  as  controlling 
when  It'.ls  .Inconsistent  with  the  general  ver- 
dict, and  to  give  judgment  accordingly. 
When  the  verdict  and  findings  were  returned 
and  filed,  counsel  for  defendant  moved  for 
Judgment  for  defendant.    The  court  over-j 


ruled  the  motion  and  ordered  judgment  Alter- 
ed on  the  general  verdict  This  was  error. 
In  view  of  the  three  findings  referred  to 
above,  the  others  are  wholly  Immaterial 'un- 
der plaintiff's  own  theory  of  his  case. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded  to  the  district  court,  with  direc- 
tions to  vacate  the  judg:ment  heretofore  ren- 
dered and  render  judgment  for  the  defend- 
ant 

BANNER  and  HOIXOWAT,  JJ.,  concur. 


THBBIAUI/r  T.  GAIilFOBNIA  INS.  GO.  OF 
SAN  FBANGISOO. 
(Supreme  Oourt  of  Idaho.   Jmie  8,  UlS.) 

1.  iNSmUNCE  «=S»3S4— CoKPtlANCB  WITH 

Watchman  Clause— What  GoNsnruTES. 
When  the  inSored  had  employed  two  com- 
petent watchmen  and,  In  good  faith,  instructed 
them  to  carefully  watch  the  property  end  to 
guard  against  fire,  both  by  day  and  by  night, 
the  condition  of  the  **watdkman  clause"  in  the 
policy  -was  fully  compiled  with  on  the  part  of 
the  insured. 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {S  847-852,  854,  856:   Dec.  Dig. 

2.  INSTTRAITOE  ^SSS^PBOOF  OF  LOBS— PBO- 
VI8IONS  or  POLTOT— WAIVEB. 

Regardless  of  tiie  clause  in  a  policy  that 
no  officer,  agent,  or  other -representative  of  the 
insurance  comilany  shall  have  the  power  to 
WEive  any  of  its  provisions  or  conditions,  where 
other  proofs  than  those  required  io  the  policy 
are  accepted  by  an  agent,  authorized  to  adjust 
a  loss,  the  company  will  be  deemed  to  have 
waived  the  plrovisions  ot  the  policy  fixbg  the 
manner  ot  making  proof  of  loas. 

[Ed.  Note. — For  other  cbmm,  see  Insnranee, 
Cent.  Dig.  H  1B82-1890,  1^;  Dee.  Dig. 
558.] 

8.  Af  FEAZ.  AND  EbBOB  Q=s»106O~GBOUND  TOB 
BBTEBSAL— MiSCONOnCT  of  GOUNBEL; 

A  -  judgment  should  never  be  reversed  by 
reason  of  misconduct  of  counsel  at  the  trial, 
unless  the  appellate  court  is  of  the  opfailon 
such  misconduct  had  prevailing  influence  upon 
the  jury,  to  the  detriment  of  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Oent  Dig.  |  41S5;  Dec  Dig.  «s>1060l] 

Appeal  froin  District  Court  Sho8h(m6 
County ;  William  W.  Woods,  Judge. 

Action  by  E.  I.  Therlault  against  the  Cali- 
fornia Insurance  Company  of  San  FranclscO, 
a  corporation.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

James  A.  Wayne,  of  Wallace,  for  appellant. 
J<^  P.  Gmy,  of  Ooeur  d'Alenc^  for  respond- 
ent. 

MOKGAN,  J.  On  July  25,  1913,  appellant, 
in  consideration  of  $45,  Issued  and  delivered 
to  respondent  Its  certain  policy  . of  fire  Insur- 
ance In  the  sum  of  |1,500,  whereby  It  Insured, 
for  a  period  of  one  year,  a  certain  building, 
tt«ether  with  mining  and  power,  machinery, 
tools,  equipment  household  goods,  and  sup- 
piles  therein  contained,  being  the  property 
of  respondent  Another  policy  In  the  sum  of 
$1,500  was  written  by  the  Springfield  Fire 
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A  Marine  Insurance  Company  of  Springfield 
upon  the  same  property,  and  these  policies 
were  so  drawn  that  the  loss,  If  any  occurred, 
would  be  apportioned  between  the  compa- 
nies. On  the  23d  day  of  August,  1913,  the 
combustible  portion  of  the  Insured  property 
was  destroyed,  and  the  IncombiurtlUe  por- 
tion was  more  or  less  damaged,  by  fire.  An 
action  npoQ  the  policy  In  this  case  was  com- 
menced, and  it  was  alleged  In  the  complaint 
that  respondent's  loss,  dne  to  the  destruction 
of  the  property  covered  by  the  two  policies, 
amounted  to  $2,737^.  Judgment  was  prayed 
for  against  the  appellant  In  the  sum  of  $1,- 
368.65,  and  the  trial  resulted  in  a  T«^ct  and 
judgment  In  favor  at  respondent  and  against 
anwllant  in  the  sum  ct  $1,2S8^  from  which 
Judgment  this  appeal  has  been  prosecuted. 

The  assignment  of  errors  contains  24  speo- 
iflcatlons,  whldi  may  be  grouped  under  four 
heads: 

(1)  The  action  of  the  court  In  denying  the 
motion  for  a  n<HLBttlt  and  In  denying  the  mo- 
tion for  a  directed  verdict,  which  motions 
were  made  upon  the  grounds  that  the  provi- 
sions of  the  policy,  with  reference  to  keeping 
a  watchman  upon  duty  and  with  reference  to 
rendering  written  and  verified  proof  of  loss 
within  60  days,  had  not  been  complied  with 
by  respondent 

(2)  The  action  of  the  court  in  giving  cer- 
tain Instructions  to  the  Jury  relative  to  waiv- 
er of  notice  and  verified  proof  of  loss  upon 
the  ground  that  respondent,  as  contended  by 
appellant,  relied  npoa  a  compliance  with  the 
provisions  of  the  policy  and  not  upon  a 
waiver  thereof. 

(3)  The  action  of  the  court  in  Instructing 
the  Jury  relative  to  the  watchman  clause  in 
the  policy;  It  being  ctmtended  by  the  appel- 
lant that  the  court  misdirected  the  jury  as 
to  the  Law  ai^llcable  thereto. 

(4)  The  action  of  the  court  In  permitting 
counsel  for  respondent  to  make  remarks  In 
the  presence  of  the  jury  which,  It  is  contend- 
ed by  appellant,  were  prejudicial  to  Its  rights 
and  amounted  to  misconduct  upon  the  part 
of  respondent's  counsel. 

'  The  respondent  is  the  owner  of  a  mine  In 
the  oi>eratlon  of  which  the  Insured  property 
was  used.  A  few  days  before  the  fire,  work 
at  the  mine  and  power  house  was  suspended, 
and  reqwndent  went  to  his  home  at  Avery, 
Idaho,  atmnt  eight  miles  distant  from  the 
pn^rty  In  question.  Before  going  he  em- 
ployed two  men,  Pressle  and  Snyder,  to  act 
as  watchmen,  agreed  to  pay  them  a  dollar  a 
day  each  for  their  services  In  that  behalf, 
and  Instructed  them  to  keep  continual  watch 
and  to  be  very  careful  In  regard  to  fire. 
There  was  a  quantity  of  dfibris  In  the  tunnel 
of  the  mine,  and  respondent  also  employed 
Pressle  and  Snyder  to  remove  It,  agreeing  to 
pay  them  the  sum  of  $10  for  that  work. 

The  Insured  property  was  located  about  300 
feet  from  the  portal  of  the  tunnel  and  about 
1,000  feet  from  the  cabins  where  the  men 
lived,  and  oonld  not  be  seen  either  txom  the 


tunnd  or  tl»  caMm.  The  fire  oocmred  about 
noon,  while  ttie  men  at  their  cabins  at 
dinner. 

The  policy  contains  the  following  clause; 

"It  la  warranted  by  the  Insured  that  when- 
ever any  of  the  following  named  parts  of  the 
plant  described  in  this  policy,  to  wit,  power 
hoDse,  is  idle  or  not  in  operation  from  any 
cause  whatBoever,  competent  watchmen  shall  be 
employed  and  dne  diligence  used  to  keep  a  con- 
tinuous watch  both  day  and  nifiht  in  and  Im- 
mediately  about  said  part  ot  the  plant"  If 
any  of  the  above-named  parts  is  idle  or  not  In 
operation  for  a  period  of  more  than  thirty  (30) 
days  without  the  written  consent  of  tMif  com- 
pany, this  policy  shall  be  void." 

It  is  not  contended  by  appellant  that  the 
men  who  were  employed  as  watchmen  were 
Incompetent  but  It  is  earnestly  urged  that 
their  employment  to  clean  out  the  tunnel 
was  Inconsistent  with  their  employment  as 
watchthen;  that  they  could  not  fulfill  their 
contract  to  remove  the  debris  from  the  tunnel 
and  continuously  watch  the  Insured  property. 
The  testimony  does  not  belar  out  this  con- 
tention. The  work  in  the  tunnel  was  not  of 
such  a  nature  as  to  require  the  presence  of 
both  men  (the  testlmtmy  shows  that  the  ma- 
terial was  removed  with  a  wheelbarrow); 
neither  was  the  job  otf  such  magnitude  as  to 
require  the  absence  of  either  of  them  from 
the  insured  property  for  a  great  length  of 
time.  Snyder  testifled  on  cross-examination 
as  follows: 

'*Q.  How  many  days,  after  Mr.  Theriault  left 
did  you  and  Mr.  Pressie  work  together  in  the 
tunnel?  A.  Oh,  just  as  it  happened ;  might 
work  there  an  hour  or  so,  yon  know,  kept  fuss- 
ing around,  not  hired ;  we  could  take  our  time. 
We  could  have  taken  it  out  in  a  day  working 
the  four  hoara." 

[1]  Numerous  decisions  have  been  cited 
by  both  appellant  and  respondent  to  assist 
the  court  In  construing  what  Is  known  as  the 
"watchman  clause"  in  a  policy  ot  insurance; 
While  there  appears  to  be  considerable  con- 
flict of  authority  upon  this  point  a  careful 
examination  of  the  decisions  will  demon- 
strate that  the  conflict  is  more  apparent  than 
real,  and  that  the  question  presented  is  one 
of  fa<A  rather  than  of  law.  in  the  case  of 
Rankin  v.  Amazon  Ins.  Co.,  89  Gal.  203,  26 
Pac.  872,  2a  Am.  St  Rep.  460,  cited  by  appel- 
lant, wherein  it  was  held  that  the  require- 
ments of  the  "watchman  clause"  in  an  Insur- 
ance policy  had  not  been  compiled  with,  the 
court  said: 

"It  is  not  a  case  of  mere  negligence.  If  a 
loss  is  occasioned  by  the  mere  fault  or  negll- 

§ence  of  the  watchman,  unaffected  by  fraud  or 
esign  on  the  part  of  the  insured,  it  is  within 
the  protection  of  the  policy ;  but  to  ^title  the 
insured  to  recover,  it  must  appear  that  be  has 
in  good  faith  employed  a  watchman  to  perform 
the  duties  required  by  the  terms  oi  the  war- 
ranty." 

In  case  of  McGammon  v.  Millers'  Nat  Ins. 
Co.  of  Illinois,  171  Mo.  143,  71  S.  W.  160,  94 
Am.  St.  Rep.  778,  It  Is  said: 

"Under  the  contract  in  question,  did  the  in- 
sured warrant  that  the  watchman  would  never 
n^Lect  hia  duty?  It  ia  no  defense  to  a  suit 
on  a  fire  policy  that  the  fire  resulted  from  the 
negUgenoe  of  the  Insured.   Negiigoice  or  care- 
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lessoeas  U  oae  at  the  risks  bisored  at^nst,  and 
negligence  of  tbe  watehman  is,  in  fact,  all  that 
can  be  made  ont  of  thia  point." 

The  court,  In  case  of  Burlington  Ins.  Co. 
T.  Coffman.  13  Tex.  Clr.  App.  438.  SB  S.  W. 
406,  said; 

"Upon  very  plain  principlea,  the  courts,  while 
Tequiriog  a  strict  compliance  with  a  warranty 
in  inauranoe  contracts,  will  not  exact  perform- 
ance beyond  its  terma.  What  was  required  in 
tbia  instance  was  tiiat  the  insured  should  keep 
a  watchman  on  duty  upon  the  premises  at 
night  Tbe  agreement  was  complied  with  when 
be  employed  and  kept  such  a  servant  upon  tbe 
premises  as  a  night  watchman,  provided  he  ex- 
ercised reasonable  care  in  tbe  selection  and  re- 
tention ot  the  person  for  that  employment. 
*  •  *  A  fatlure  to  comply  with  the  provi- 
sion would,  we  Guak,  have  existed,  if  it  had 
been  shown  that  tbe  insured  had  notice  of  any 
unfitness  of  the  watchman,  or  had  not  observed 
ordinary  care  In  employing  and  keeping  him." 

See,  also,  Sierra  M.,  S.  ft  H.  Ga  Hart- 
ford Fire  Ins.  Co.,  76  Cal.  235.  18  Pao.  267; 
HcGamum  v.  Uidi.  Millers'  Uutnal  Fire  In& 
Co.,  127  Mlcb.  636,  87  N.  W.  61.  64  L.  R.  A. 
739,  89  Am.  St  Bep.  501 ;  Kansas  Mill  Own- 
ers' ft  Mfga.'  Mut  Fire  Ins.  Co.  y.  M^al^ 
59  Kan.  383,  S3  Paa  68;  Hanover  Fire  Ins. 
Ox  T.  Gnstln,  40  Neb.  828,  60  N.  W.  S76; 
Ftaomlx  Assur.  Co.  t.  Coffxoan,  10  Tex.  Otv. 
App.  631,  32  S.  W.  810l 

The  Jury  was  amply  Justified  in  finding 
from  the  evidence  in.  this  case  that  r«q;K>nd- 
»t,  in  good  f^ith,  employed  two  competent 
watchmen  and  Instructed  tliem  to  carefully 
watch  the  property  and  guard  against  Are. 
both  by  day  and  by  night,  and  that  their  oth- 
er employment  was  not  of  such  a  nature  as 
to  Interfere  with  the  full  and  complete  dis- 
charge of  their  duties  in  that  behalf.  ECaving 
done  this,  the  condition  at  the  "watduian 
cttfuse"  in  tbe  policy  was  complied  with  on 
respondent's  part. 

[2]  The  contention  of  counsel  for  appellant 
that  the  court  erred  in  instructing  the  Jury 
relative  to  waiver  of  notice  and  verified  proof 
of  loss,  for  the  reason  that  respondent  relied 
upon  a  convllance  rather  than  upon  a  waiver 
of  the  provisions  of  the  policy  with  respect 
thereto,  also  that  the  adjuster  was  not  au- 
thorized to  waive  the  reQulrements  ot  the 
poU^  relative  to  notice  and  proof  of  loss, 
do  not  appour  to  ns  to  be  meritorious. 

In  paragraph  10  of  the  complaint  It  is  al- 
leged, after  stating  that  the  tespcmdent  made 
out  an  inventory  of  the  property  which  was 
destnored  by  fire  and  delivered  it  to  one 
Partridge,  who  was  tbe  agent  and  wljuster 
and  oifflcer  of  appellant,  that  after  Partridge 
had  examined  pictures  of  the  buildings  and 
madiiDei7,  and  had  Tlewed  the  ruins  of  the 
property  where  the  fire  occurred,  he  (the 
respondent)  Inqnlred  <i£  Partridge  whether 
there  were  any  other  or  further  ddcuments 
or  papers  whldt  he  should  prepare  or  any 
other  or  further  notices  which  he  should  give 
or  anything  which  he  ^ould  do  In  addition 
to  what  he  had  already  done  in  connection 
Willi  making  proof  of  loss;  and  it  Is  farther 
-alleged: 
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"The  said  Partridge  thereupon  stated  that 
the  plaintiff  need  not  give  any  other  or  further  , 
notice  or  proof  of  loss,  and  that  the  documents 
and  papen  and  notices  which  tbe  plaintiff  had 
already  givoi  were  ample  and  sufiicient,  and 
thereupon  expressly  waived  to  this  plaintiff 
the  giving  of  any  other  or  further  notice  or 
proof  of  loss,  and  that  tbe  notice  and  proof 
already  famished  was  all  that  was  necessary 
and  was  in  itself  anflScient.  •  •  •  ■* 

WhUe  there  is  c<»ifllct  in  the  evldttice  aa 
to  what  took  place  between  retiKindent  and 
the  adjuster,  there  is  snfficlent  testimony  to 
fully  sustain  the  allegations  of  said  tenth 
paragraph  of  tbe  complaint. 

The  policy  contains  the  usual  provision 
that  no  officer,  agent,  or  other  representative 
of  the  insurance  company  shall  have  power 
to  waive  any  of  Us  provlalons  or  eondltlonsr 
and  provides  that  the  Insured — 
"within  60  days  alter  the  fire,  unless  sndi 
time  is  extended  In  writing  by  this  company, 
shall  render  a  statement  to  this  company,  sign- 
ed and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the 
time  and  origin  of  the  fire,  tbe  interest  of  the 
insured  and  all  others  In  the  property,  the  cash 
value  of  each  item  thereof  and  the  amount  of 
loss  therein,  all  Incambrances  thereon,  all  other 
insurance,  whether  valid  or  oot^  covering  any 
of  said  property,  and  a  copy  of  all  tbe  descrip- 
tions and  schedules  In  all  policies,  and  changes 
in  tbe  title,  use,  occupation,  location,  posses- 
sion, or  expoaare  of  aeid  property  since  the  Is- 
suing of  this  poUoy,  by  whom  and  for  what 
purpose  any  building  ber^  described  and  the 
several  parts  thereof  were  occapied  at  the  time 
of  fire.   •  •   • " 

Begardless  of  the  clause  in  a  policy  that 
no  officer,  agent,  or  other  representative  of 
the  Insurance  company  shall  have  power  to 
waive  any  of  its  provisions  or  conditions, 
where  other  proofs  than  those  required  In 
the  policy  are  accepted  by  an  agent,  author- 
ized to  adjust  a  loss,  the  company  will  be 
deemed  to  have  waived  the  provisions  of  the 
policy  fixing  die  manner  of  makli^  pro(tf  of 
loss. 

This  court  said  in  the  case  of  S.  Idaho  Ad- 
ventlsts  V.  Hartford  F.  Ins.  Co.,  26  Idaho, 
712,  145  Pac.  502.  as  foUows: 

"The  record  shows  that  tbe  proof  of  loss  was 
not  made  within  60  days  after  the  fire,  and 
the  qaeetion  will  be  presented  on  a  retrial  as 
to  whether  tiie  failure  to  make  such  proof  pre- 
cludes a  recovery  in  this  case.  The  evidence 
offered,  showing  or  tending  to  show  a  waiver 
by  the  company  of  making  tbe  proof  of  loan 
within  the  60  days,  ought  to  be  received  on 
the  trial." 

In  case  of  Queen  at  Arkansas  Ins.  Ca  v. 
Laster,  108  Ark.  201,  166  S.  W.  848,  It  was 
said: 

"When  appellant's  adjuster,  in  response  to 
appellee's  inquiry,  said  that  he  had  'all  the 
proof  he  wanted,*  this  was  a  waiver  of  any 
further  proof  of  loss  on  the  part  of  appellant, 
notwithstanding  the  nonwaiver  agreement.  Zt 
was  equivalent  to  saying  to  the  appellee  that 
appellant  was  satisfied  as  to  his  loss  and  had 
all  the  information  pertaining  thereto  that  ap- 
pellant desired." 

Id  case  of  Ohio  Farmer's  Ins.  Co.  v.  Glaze, 
55  Ind.  App.  147,  101  N.  B.  734,  It  Is  said : 

"A  Btipalation  in  a  policy  that  *no  agent  has 
power  to  waive  any  condition  of  this  oontraet, 
onless  1^  written  indorsement  thereon,'  refns 
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to  conditions  essential  to  make  the  contract 
obligatory  and  binding  between  the  parties  in 
the  first  instance,  and  to  its  continuing  force 
and  obligation  till  loss  occurs,  but  does  not 
refer  to  stipulatioDa  requiring  the  assnred  to 
make  proof  of  loss  in  a  special  manner,  and 
such  stipulations  maj  be  waived  by  an  agent 
without  indoraement  •  «  «  Although  an  in- 
surance policy  on  its  face  prohibits  any  agent 
from  waiving  any  of  its  conditions,  where 
other  proofs  than  those  required  in  the  policy 
are  accepted  by  an  agent  of  the  company,  duly 
authorized  to  act  with  reference  to  that  sub- 
ject, the  company  will  be  deemed  to  have  waiv- 
ed the  proof  required  by  the  policy." 

See,  also,  Stevens  v.  CitlEeDs*  Ins.  Co.,  68 
Iowa.  65S,  29  N.  W.  760;  Prussian  Nat  Ins. 
Co.  V.  Peterson,  30  Ind.  App.  289,  64  N.  fi. 
102 ;  Germania  Fire  Ins.  Co.  v.  Pitcher,  160 
iDd.  392,  64  N.  m  921,  66  N.  E.  1003 ;  Brock 
V.  Des  Molnea  Ins.  Co.,  106  Ipwa,  30,  75  N.  W. 
083;  Minneapolis  Fire  &  Marine  Mnt  Ins. 
Co.  v.  Fnltz.  72  Ark.  365,  80  S.  W.  B76;  Han- 
over Fire  Ids.  Co.  v.  Qustin,  supra. 

[3]  The  action  trf  the  trial  court  In  permit- 
ting counsel  for  respondent  to  make  certain 
remarks  In  the  presence  of  the  jury  is  as- 
signed as  error,  and  it  is  contended  that 
these  remarks  were  prejudicial  to  the  rights 
of  appellant  and  amoimted  to  mlsciHiduct 
npon  the  part  of  respondent's  counsel.  A 
careful  examination  of  the  record  has  con- 
vinced us  that  the  conduct  of  counsel  com- 
plained of  did  not  prejudice  the  cause  of  ap- 
pellant in  the  minds  of  the  Jurors.  While 
judgments  have  been  reversed  hy  reason  of 
the  misconduct  of  counsel  at  the  trial,  this 
should  never  be  done,  unless  the  appellate 
court  is  of  the  opinion  such  misconduct  had 
prevailing  influence  upon  the  jury,  to  the 
detriment  of  appellant 

We  find  DO  error  in  the  record  and  the 
judgment  is  therefore  affirmed.  Costs  are 
awarded  to  respondent. 

SUIiUVAN,  a  J.,  and  BUDGE,  concur. 


THERIAULT  v.  SPRINGFIELD   FIRE  & 
MARINE  INS.  CO.  OF  SPRINGFIELD. 

(Supreme  Court  of  Idaho.    June  8,  1915.) 

Appeal  from  District  Court,  Shoshone  Coun- 
ty; WiUiam  W.  Woods,  Judge. 

Action  by  E.  I.  Theriault  against  the  Spring- 
field Fire  &  Marine  Insurance  Company  of 
Springfield,  a  corporation.  From  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

James  A.  Wayne,  of  Wallace,  for  appellant 
John  P.  Gray,  of  Cceur  d'Alene,  for  respondent 

MORGAN,  3.  This  is  an  action  upon  the  pol- 
icy of  insurance  mentioned  in  case  of  Theriault 
V.  California  Insurance  Co.  of  San  Francisco, 
149  Pac.  719,  written  to  insure  the  same  proper- 
ty covered  by  the  policy  in  that  case.  The  two 
cases  were  consohdated  for  trial  in  the  dla- 
trict  court  Judgment  was  awarded  in  fkvor  of 
respondent  against  this  appellant  in  the  sum  of 
%i,25ii.23,  from  which  this  appeal  was  prose- 
cuted. By  stipulation  of  counsel  the  cases 
were  consolidated  for  the  purpose  of  appeal. 

The  facts  in  the  two  eases  are  identical;  and 
upon  the  antbority  of  the  said  case  of  Theriault 


v.  California'  Insui^nce  Co.  <d  San  FiandscOk 
supra,  the  judgment  in  this  case  is  affirmed. 
Coats  are  awarded  to  respondent 


BUBLE  et  al.  -r.  BUSBT. 

(ij'Upreme  Court  of  Idaho.    June  9,  1915.) 

1.  Phtsicianb  and  SDBOBons  9=s>18— Mai.- 

PKACnOB— KKOLIOENCB— BCRbEN  OF  PbOOF. 
Where  an  action  is  brought  to  recover 
damages  on  account  of  the  wrongful  negligent, 
and  careless  leaving  of  a  sponge  in  the  ab- 
domen of  a  patient,  and  'on  account  of  the 
negligence  of  defendant  in  iiennitting  said 
sponge  to  remain  in  said  patient's  abdomen  an 
intestinal  obstruction  was  created,  resulting  in 
a  partial  dosing  of  a  portion  of  the  intestinal 
canal,  and  causing  a  partial  paralysis  and  ob- 
structions thereof,  and  by  reason  of  such 
wrongful  and  negligent  acts,  and  for  no  other 
reason,  and  as  a  direct  result  thereof  the  pa- 
tient died,  it  is  incumbent  upon  the  plaintiff 
to  prove  said  allegations  by  a  preponderance 
of  the  evidence,  and  show  that  the  presence  of 
said  sponge  in  the' abdomen  of  the  patient  was 
the  direct  and  proximate  cause  of  the  death 
of  the  patient 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  «  34-41,  43-46,  48; 
Dec.  Dig.  «39l8.] 

2.  Physicians  and  Subgeons  «s>18— Uai.- 

PBACTICE— PaOXIMATE  CaUSB  OF  "DlLATB— 
SUFFICIBNCT  OF  EVIDENCE. 

ZfeM,  that  the  evidence  la  aofficient  to 
show  that  the  adhesive  condition  of  the  intes- 
tines of  the  patient  caused  her  death,  and  that 
sudh  adhesive  condition  was  not  caused  by  the 
presence  of  a  sponge,  and  that  the  evidence  is 
sufficient  to  support  the  verdict  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  34r-41,  4S-46,  48; 
Dec.  Dig.  «=»18.] 

8.  Rbfusal  of  Instehctions. 

Beld,  that  the  court  did  not  err  in  gtrfnc 
or  refusing  to  give  certain  instructions. 

4.  Appeal  and  Ebbob  «k91058— Pbtszoianb 

AND   SUBOEONB  «=»18— HaBHUSB  EBBOB— 

Exclusion  of  Evidence— Issues. 

Held,  that  the  court  did  not  err  in  refos- 
ing  to  adniit  certain  evidence. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  4196,  4200-4201^4206 ; 
Dec.  Dig.  €=91058;  Physicians  and  8urgeon& 
Cent.  IMg.  §8  34-11.  43,  48;  Dec.  Dig.  «»lll] 

Appeal  from  District  Courts  Kootenai 
County;  Robert  N.  Dunn,  Judge.. 

Action  by  Leonard  Ruble  and  others 
against  John  Busby.  From  a  judgment  for 
defendant,  plaintiffs   appeal.  Affirmed. 

John  P.  Gray  and  Frank  M.  McCarthy, 
both  of  Ccenr  d'Alene,  for  appellanta  Black 
&  Wernette  and  C.  h.  Hettman,  all  of  Ooeor 
d'Al«M,  tot  respondent. 

SULLIVAN,  C.  J.  This  action  w«s  brooj^t 
by  Ruble,  the  surviving  husband  of  DoUie 
May  Ruble,  and  John  Grove,  the  surviving 
fatiier  of  decedent,  against  the  respondent 
who  Is  a  practicing  physician  at  C<Bur 
d'Alene,  for  malpractice  and  negllgencet  and 
it  is  allied  that  the  negligence  on  the  part 
of  the  respondent  caused  the  death  of  DolUe 
May  Ruble.  It  Is  alleged  that  in  performlos 
a  surgical  operatitm.  on  said  deceased  to  re- 


^=>For  other  cases  ■••  saa*  toplo  and  KET-NUHBSR  In  all  Key-Numbered  IMsMta  and  Indezei 
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more  the  omiea,  Filloplan  tnbea,  and  veri- 
torm  iM3pendlx  ttae  detendant  negligently  per- 
mttted  a  gauae  or  dieese^tli  q)onge  to  re- 
naaln  in  the  abdomei  of  the  decedent  at  the 
conclQslon  .of  said  operation,  and  that  the 
negligent  leaving  of  aald  sponge,  as  afore- 
said, directly  resulted  In  the  death  of  said 
patient 

In  his  anawei;  the  re^xmdent  denied  that 
he  ne^gently  or  in  any  manner  or  at  all 
left  the  alleged  wonge  or  any  vonge  in  the 
abdomen  ot  aald  patifflitr  and  denied  that 
said  sponge  being  so  left  or  permitted  to  re- 
main In  the  abdomen  ot  said  DolUe  Hay  Bu- 
ble  was  the  direct  canse  of  b&r  deatb,  and 
denied  wedflcally  all  allegati<»iB  of  negli- 
gence In  the  porformance  of  the  <q;»eratlon, 
as  diarged  in  the  complaint,  and  as  an  af- 
flrmatlTe  answ«  and  defense  alleged  the 
facte  as  to  his  edacatioa,  quaUflcattons, 
training,  and  eiqiterlence  as  a  medical  prao* 
tltloner,  and  recites  fnrthtf  tacts  with  ref- 
erence to  tbe  said  <^ieratlon  and  Us  dismiss- 
al from  the  case  on  the  ninth  day  after  the 
(^ration. 

Upon  the  Issues  thus  made  the  canae  was 
tried  bj  the  court  with  a  Jury,  and  a  r&- 
diet  was  rendered  against  the  plalntUts  and 
in  taror  ot  the  defendant,  and  Judgment  was 
entered  accordli^;ly.  A  motion  for  a  new 
trial  was  denied,  and  the  appeal  is  from  the 
Judgment  and  order  denying  a  new  triaL 
The  assignments  of  error  are  baaed  on  the 
action  of  the  court  In  entering  Judgment  and 
in  denying  the  moU<»i  for  a  new  trial,  and 
the  giving  and  refusing  to  give  certain  in- 
structions, and  also  in  refusing  to  admit  cer- 
tain offered  evidence. 

Appellants  state  In  their  brief  that  there  is 
very  little,  controversy  regarding  the  &ctB, 
and  very  little  conflict  in  the  testimony  of 
the  case,  while  It  la  contended  by  counsel  tor 
re^ondent  that  upon  the  principal  Issue 
made  by  the  pleadings  the  evidence  Is  very 
conflicting. 

[1, 2]  The  record  shows  that  the  defendant 
has  been  a  practicing  physician  and  surgeon 
for  23  years,  and  Is  a  graduate  of  McGiU 
University,  Mcxttreal,  Canada,  and  that  that 
school  is  a  well-recognized  medical  institu- 
tion; that  he  has  taken  sev^al  poetgradu- 
ate  courses  in  the  leading  medical  institu- 
tions of  the  country;  and  that  he  has  been 
engaged  in  the  practice  of-  his  profeaaion  as 
a  general  practitioner  and  Mu^eon  for  12 
years  in  Idaho. 

Tte  following  fftcts  an>ear  from  the  rec- 
ord: The  respondent  was  first  consulted  by 
Mrs.  Ruble,  the  decedent,  and  who  will  here- 
after be  referred  to  as  the  decedent  or  patient, 
on  October  21,  1011,  oonoemlng  her  malady 
for  which  the  operation  in  question  was  per- 
formed. At  that  time,  and  at  the  time  of 
the  subsequent  consultatlomi,  she  had  an 
antemlc  complexion,  was  emaciated,  and  ex- 
tremely nervous.  She  informed  the  respond- 
ent tl^t  several  years  prior  to  said  consul- 
tation she  had  an  attack  of  inflammation  of 


the  bowels  and  perltonitlB  lasting  for  sever- 
al weeks,  and  that  she  had  never  been  well 
since;  that  she  had  trouble  all  the  time  with 
constlpati(m.  The  respondent  made  an  exam- 
ination of  tibe  decedent,  and  then  advlaed 
her  that  she  could  not  obtain  relief  u&tll  an 
operatton  was  performed  to  remove  the  pus 
tubea  She  Informed  respondent  at  that  time 
that  other  physicians  had  also  advised  an  op- 
eration. She  again  vlfdted  respondent  on 
Tebruary  23,  1912,  when  her  idiyslcal  condi- 
tion and  appearance  were  about  the  same  as 
at  the  first  examination.  She  again  consnlt- 
ed  respondent  on  March  9»  1812,  and  her  con- 
dition was  abonb  the  same,  and  again  on 
May  4,  1918.  At  Oiat  time  she  stated  to  re- 
spondent  that  she  desired  to  have  an  opera- 
tion performed.  On  the  Qth  or  7th  at  May* 
1913,  she  again  oonsalted  respontoit,  and 
again  infiorn^  him  that  she  desired  to  have 
the  operation  performed.  The  matt«  was 
thereafter  explained  to  tlie  appellant  Buble, 
and  he  Informed  the  respondent  that  he  left 
Uie  matter  wholly  wltli  the  decedent.  Th» 
decedent  arranged  to  go  to  the  C<Bur  d'Alme 
Hospital  tor  the  operation,  and  went  there 
on  the  evening  of  May  14,  1913,  when  the 
usual  preliminary  precautions  were  taken. 
Drs.  Hunter  and  Dwyer,  two  regular,  prac- 
ticing physicians  of  Ccenr  d*Al«i^  assisted 
in  the  operation.. 

It  Is  not  contended  that  respondent  was 
guilty  of  any  negligence  in  the  performance 
of  said  operation,  with  the  exception  that  he 
was  negligent  in  that  he  failed  to  remove  one 
of  the  sponges  used  In  said  operation  from 
the  abdomen  of  the  decedent.  Bespondent 
In  his  testimony  states  the  condition  in  which 
he  found  the  intestines  and  all  of  the  organs 
in  that  part  of  the  abdomen.  He  found  them 
all  bound  together  1^  adhesions,  and  testl- 
fled  as  follows: 

"In  this  mass  of  adhesions  on  tbe  right  side 
there  was  a  loop  of  the  small  icteatine  that 
came  down  and  was  connected  into  this  moss 
of  adheaions.  That  showed  positlTely  in  the 
first  place  where  the  attack  of  peritonitis  that 
Mrs.  Buble  had  eight  years  ago  orteiaated 
from.  It'  originated  from  the  ruptured  tube, 
and  the  tube  ruptured  was  the  right  tube  of  the 
ovary.  By  this  attack  of  inflammation  of  tbe 
bowels,  part  of  the  bowels  had  become  caught 
in  the  adhesion^  and  had  remained  there  from 
the  time  she  had  this  attack  of  peritonitis  until 
she  had  this  operation." 

Witness  then  testtfles  that  lie  loosened  and 
broke  np  said  adhesions.  But,  as  before  stat- 
ed, there  Is  no  negligence  charged  as  io  the 
performance  ot  said  operation,  except  that  of 
not  removing  said  sponge.  After  the  opera- 
tion had  been  performed,  and  the  Indslon 
was  about  to  be  cloaed,  Dr.  Dwyer  aald  to 
the  respondent  in  a  low  voice  that  the  nurse 
had  repcwted  that  a  sponge  was  missing. 
The  respondent  testified  that  he  did  not  bear 
the  nurse  make  tbe  statement,  but  heard 
what  Dr.  Dwyer  said,  and  testified  as  fol- 
lows: 

"I  stopped  right  then  and  went  over  this 
abdomen  carefully:  I  went  over  "every  part  of 
the  abdomen;  and  there  was  no  occaswn  loit 
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any  Bpongre  to  be  In  that  abdomen  at  all,  bat  I 
went—now,  remember  the  bowels  in  that  wo- 
man were  in  a  horixontal  poBltion,  aa  bowels 
naturally  come  down  and  filled  the  pelvis— filled 
the  lower  part  of  the  pelvis  and  resumed  their 
natural  poaition.  I  jput  my  hand  down  and  went 
over  the  pelvic  region;  went  over  the  lower 
part  of  the  abdomen,  and  satisfied  myself  posi- 
tively that  there  was  no  sponge  there.  I  said 
to  I>r.  Dwyer,  'I  know  there  is  no  sponge 
there.'  i  took  sufficient  time:  there  was  no 
occasion  to  be  in  a  hurry.  •  •  •  After  I 
satisfied  myself  positively  that  there  was  no 
sponge  there,  I  proceeded  to  close  the  abdomen 
In  the  usual  way.  •  •  •  There  was  no 
sponge  used  in  the  abdomen,  unless  it  liad  a 
forceps  attached.  Q.  You  used  forceps  that 
day  on  every  small  mop  or  sop  sponge  you 
inserted  in  that  abdomen?  A.  xes;  It  was 
neceasaiy  to  do  so  if  yon  are  girfng  to  use 
sponges  at  alL  If  yon  put  a  sponge  in  with 
your  hand,  if  you  have  the  sponge  in  your  fin- 
gers, it  natunuly  would  ohatruct  the  view;  it 
was  necessary  to  use  forceps  on  the  sponges 
because  yon  could  not  see  what  yon  were  doing 
if  you  used  your  hand.  Q.  What  was  the 
size  of  those  forceps  attached  to  this  mop 
sponge?  A.  The  regular  sponge  forceps — the 
sponge  forceps  used  at  this  hospital;  we  had 
two  pairs  of  sponge  forceps,  they  are  about  IS 
Inches  long;  the^  are  the  long  LYoung?]  for- 
ceps with  the  Smith  opening." 

Dr.  Dvfyer,  who  assisted  in  the  operation, 
testified  on  this  point  as  follows: 

"Q.  Did  Dr.  Busby,  on  the  day  of  this  opera- 
tion, nse  any  of  these  small  sponges  withoat 
their  being  osed  by  means  of  one  m  these  for^ 
ceps,  as  you  have  explained?  A.  None  inside 
of  the  abdominal  cavity*  Q.  If  he  used  them, 
where  did  he  use  them  withoat  being  fastened 
to  forceps?  A.  On  the  oatslde  of  the  ahdomi- 
Qal  cavity  entirely.  Q.  In  what  part  of  the 
operation?  A.  During  the  opening  of  the  ab- 
dominal wall  and  daring  the  removal  of  the 
appendix,  when  it  waa  brought  up  outside  of 
the  abdomen.  Q.  Did  Dr.  Busby,  at  the  time 
of  the  performance  of  this  operation,  at  any 
time  place  one  of  these  small  sponges  inside  tn 
the  abdominal  cavity  of  Mrs.  Kuble  and  leave 
it  there  for  any  length  of  time?  A.  He  did 
not  Q.  Did  he  place  one  of  this  kind  of  sponge 
in  the  abdomen  of  Mrs.  Ruble  at  any  time 
without  it  being  clamped  to  one  of  these  for- 
ceps? A,  He  did  not.  Q.  Waa  your  position 
and  were  your  duties  such  that  you  would  see 
what  he  waa  doing?  A.  I  could  see  everything, 
and  did  see  everything,  I  believe." 

Dr.  Dwyer  aim  teetlfled  that  the  nnrse  re- 
ported about  or  at  the  time  tlie  IndstoD  was 
about  to  be  closed  up  that  there  was  one 
sponge  diort,  and  that  he  did  not  think  the 
respondent  heard  what  the  nurse  had  said, 
and  he  (Dwyer)  repeated  it  to  him.  At  that 
time  the  operation  was  pracUcally  completed, 
with  the  exception  of  closing  the  Incision. 
Dr.  Dwyer  further  testified  as  follows: 

"Q.  State  what  was  done  by  you  or  Dr. 
Busby  after  that  time,  after  the  sponge  waa 
reported  missing.  A.  Dr.  Busby  inserted  his 
hand  in  the  abdominal  cavity  and  made  a  thor- 
ough search.  Q.  State  what  he  did.  A.  He 
made  a  search  of  the  entire  field  of  operation. 
All  through  the  pelvic  cavity,  as  far  as  I  could 
see  from  the  position  of  bis  hand,  he  went  en- 
tirely over  the  field  that  had  been  operated  on. 
Q.  If  you  know,  how  much  time  did  he  con- 
sume in  doing  that?  A.  I  don't  know  exactly, 
probably  three  to  five  minutes." 

Dr.  Dwyer  also  teetlfled  that  he  was 
watching  Dr.  Busby  as  he  waa  making  the 
search  after  the  giku8»  had  reported 


ndaslns,  and  that  Dr.  Buibr  made  a  careful 
search  for  It.  The  evidoice  also  shows  that 
the  patient  had  been  on  the  operating  table 
about  anhonrand  three^oactenat  tbetlnie 
the  indalon  was  closed. 

The  <q>eration  was  performed  on  the  morn- 
ing ctf  the  IBth  of  May.  19iS,  and  the  evi- 
dence ahomt  that  the  patient  continued  to  do 
fairly  well  up  to  the  24tii  of  May,  vrtien  the 
respondent  was  nnceremonlonsly  dismissed 
from  the  case  and  Dn.  Scailon,  Shephard, 
and  Dorland  took,  charge  of  the  case,  and  m 
the  monitaw  of  the  28tb  of  Hay  Dr.  Dorland, 
assisted  by  Dn.  SbeiAaia  and  Scalloii,  p«» 
formed  a  second  operation  upcm  the  dece* 
dent ;  they  having  inrlor  to  that  time  learned 
that  a  ^oBge  was  mlsidng  that  waa  used 
during  the  first  operation.  They  performed 
the  operation  by  making  an  Inctotfm  In  the 
same  place  it  waa  made  at  the  first  <^ratlon. 
I^iey  used  a  number  ot  sponges  In  thla  sec- 
ond operation.  Immediately  after  the  In- 
dston  was  made  Dr.  Dorland  Inserted  bis 
hand  In  the  indakm  and  made  a  search  for 
the  lost  sponge,  and  aftmr  makli^  a  carefDl 
seardi  waa  unable  to  find  It  Tbsn  Dr. 
Sheidiard  Inserted  first  one  hand  and  thea 
the  other  in  the  IncUloD  and  made  a  careful 
search  for  the  q»onge  and  failed  to  find  tt. 
Then  Dr.  Dorland  Inserted  his  band  again  In 
the  incision  and  made  a  careful  search,  and 
fblled  to  find  the  sponge,  and  then,  not  sat- 
isfied. Dr.  Shephard  made  another  search, 
and  testified  that  be  foimd  a  qwi^.  Thus 
it  appears  that  Drs.  Sh^bard  and  DorUnd 
made  five  dhrtlnct  seardies  before  It  la  claim- 
ed they  found  said  sponge,  Dr.  Shephard 
having  made  <«e  search  with  one  hand,  and 
whai  he  made  the  second  search  be  used  first 
one  hand  and  then  the  other.  Dr.  Sh^hard 
testified  that  said  eponge  was  about  two< 
thirds  at  the  slie  of  aie*s  fist  It,  no  doidit, 
seemed  remarkable  to  the  jury  that  fire  care* 
fulseandies  for  a  substance  of  thatslselntha 
cavity  of  an  abdomen  would  need  to  be  made 
in  <«der  to  find  said  qponge,  and,  while  the 
testimouy  at  aKwUants  shows  that  Dr.  Shep* 
hard  finally  discovered  the  sponge,  the  Jury 
evidently  did  not  believe  that  testimony,  or* 
If  they  did  believe  that  the  sponge  was 
found,  they  did  not  believa  that  that  was 
the  proximate  caose  of  decedent's  death,  and 
may  luve  come  to  the  cmdusion  that  the  five 
searches  made,  covering  a  considerable  peri- 
od, might  have  contrU>uted  greatly  to'  the 
cause  of  her  death.  It  Is  suflldent  to  say 
that  Dr.  Busby  testified  that  after  the  nurse 
reported  the  sponge  missing  he  made  a  most 
careful  examination,  and  satisfied  himself 
positively  that  there  was  no  sponge  there. 
And  it  further  appears  that  no  ^nge  was 
used  in  the  abdomen  unless  It  had  toroega, 
about  IS  inches  in  length,  attached  to  it 

Some  of  the  physicians  who  were  witnesses 
in  the  case  testified  that  ^  th^  in^inton,  the 
proximate  cause  at  the  death  of  the  decedent 
wns  the  leaving  of  the  sponge  in  the  abdo- 
men; while  others  testified  that,  in  thair 
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opinion,  the  prozlmAte  cause  ot  lier  death 
was  the  adhestone  of  the  latestiuea,  and,  so 
far  as  the  evidence  Is  concerned,  It  ts  ampl? 
sufficient  to  sustain  the  verdict  of  the  Jary. 

In  the  brief  <a  apptilants  It  Is  stated  as 
follows: 

"The  appellants,  in  presmting  this  case  to 
the  court,  intend  to  conihie  their  argnment  to  a 
dlacossion  of  the  legal  principles  involved,  ra- 
ther than  to  a  discussion  of  the  facts  In  the 
case." 

They  then  proceed  to  argue  that  certain 
InstroctlonB  requested  and  refused  by  the 
court  contained  the  correct  rules  of  law  as 
applicable  to  this  case,  and  that  €hose  In- 
structions glvCT  by  the  court  were  contrary 
to  the  law  as  laid  down  by  the  decisions  of 
other  courts.  The  iDStructlons  requested  and 
refused  were  to  the  effect  that  it  was  mal- 
practice and  negligence  per  se  to  leave  a 
sponge  In  the  abdomen  of  a  patient  after  clos- 
ing the  incision,  and,  when  that  fact  was 
shown,  it  devolved  upon  defendant  to  show 
that  the  ^onge  was  not  the  proximate  cause 
of  the  patient's  death. 

In  the  complaint,  after  charging  negligence 
on  the  part  of  respondent  in  leaving  the 
sponge  In  the  abdomen  of  the  decedent,  In 
IMragraiA  11  It  Is  alleged  as  follows: 

"That  on  accoont  of  the  defendant  so  wrone- 
fnlly,  negligently,  unlawfully,  and  carelessl; 
leaving  said  sponge  in  the  abdomen  of  said  pa- 
tient and  BO  inclosing  the  same,  and  oo  account 
of  the  negligence  of  the  defendant  in  so  per- 
mitting said  sponge  to  remain  as  aforesaid  in 
the  said  patient's  abdomen  apon  and  during 
tbe  days  and  each  ot  the  days  aforesaid,  to  wit, 
on  and  between  the  15th  day  of  May,  1013, 
to  and  including  the  %th  day  of  May,  1913, 
an  Intestinal  obetmctton  was  created  and  neg- 
llKoitly  permitted  by  defendant  to  be  main- 
tained in  the  body  of  said  patient  caused  by 
the  presence  of  said  sponge,  resulting  in  a  par- 
tial closing  ot  a  portion  of  the  Intestinal  canal, 
and  causing  a  partial  paralysis  and  Irritation 
thereof,  preventing  the  normal  passage  of  in- 
testinal contents  through  such  canat  and  that 
by  reason  of  the  wron^ul,  unlawful,  careless, 
negligent,  and  unskillful  acts  of  the  defendant 
as  hereinbefore  stated,  and  because  of  no  otber 
reason,  and  as  a  direct  result  thereof,  the  said 
DoUie  Ruble  died  intestate  on  the  8d  day  of 
June,  1913." 

It  was  necessary  under  those  allegations  to 
prove  that  the  re^udeut  left  or  permitted 
■aifl  sponge  to  remain  in  the  abdcMnen  of  the 
patimt,  by  reascm  of  his  carelessness,  negli- 
gence, or  lack  of  proiKr  skill  or  care,  and  it 
was  also  Incumbent  upon  appellants,  under 
thoae  allegations,  to  prove  that  the  presence 
of  the  sponge  alleged  to  have  been  left  or 
permitted  to  remain  In  the  abdomen  of  the 
patient  was  the  direct  or  proximate  cause  of 
the  death  of  the  patient 

PlalntUV  requested  instruction  No.  6, 
whidi  was  reused  by  the  court,  and  of  which 
appellants  apparently  complain  most  serious- 
ly, did  not  contain  a  statement  in  connection 
with  it  regarding  the  sponge  being  the  cause 
of  the  death  of  the  patient ;  hence.  If  the  re- 
quested InstructloD  were  correct  in  so  far  as 
it  goes,  it  would  not  have  been  a  proper  In- 
struction to  give  under  the  pleadings  and 
facts  and  evidence  In  the  case,  for  the  reason 


that  it  was  incnmbent  npoa  appellants  to 
prove,  in  addition  to  the  leaving  of  the 
sponge,  that  the  leaving  of  the  sponge  was  the 
direct  and  proximate  cause  of  the  death  of 
the  patient.  Said  requested  Instmcttoi  Na 
6  is  as  follows: 

"The  court  instructs  the  Jury  that  It  is  ordl* 
narily  malpractice  to  leave  a  gause  or  ebeese- 

clotb  sponge  In  the  body  of  a  patient  when 
oIiJiiiDg  the  incision  after  an  operation,  and  in 
this  case,  if  you  find  from  the  evidence  that  the 
defendant  did  loave  a  gaoze  or  cheesecloth 
sponge  in  the  body  of  Dollie  May  fiuUe  when 
closing  the  incision  after  the  operation  which 
the  evidence  shows  that  be  p«i-foniied  upon  her, 
the  burden  is  upon  the  defendant  to  show  that 
the  BO  leaving  of  said  gauss  or  cheesecloth 
sponge  in  her  body  after  said  operation  was 
not  negligence." 

Appellant  cites  several  cases  in  support  of 
the  correctness  of  said  requested  Instruction, 
among  them  Harris  v.  Va.\\,  1T7  Fed.  79,  100 
O.  a  A.  497,  27  I*  R.  A.  (N.  S.)  1174.  On  a 
careful  reading  of  that  case,  we  do  not  think 
It  supports  the  contention  of  appellant;  In 
fact,  it  simply  holds  that  whether  or  not  the 
operating  physician  was  negligent  was  a 
question  for  the  Jui^  to  determine.  Otber 
cases  are  cited  by  Bpi>ellant8.  but  on  an  ex- 
amination of  them  we  think  they  are  clearly 
distinguishable  from  the  case  at  bar. 

In  this  case  the  evidence  shows  what  the 
respondent  did  in  tUe  way  of  determining 
whether  or  not  any  sponge  was  actually  left 
remaining  in  the  abdomen  of  the  patdeot. 
His  testimony  is  OMrroborated  by  the  teeii- 
mony  of  Dr.  Dwyer,  whlcli  shows  that  grest 
care  was  used  on  the  part  of  respondent, 
"nus  is  a  case  where  the  defendant  did  offer 
evidmce  showing  the  exerdse  ot  the  care  and 
skill  vftidi  aafibt  to  be  exercised  by  an  oper- 
ating physician  in  a  case  like  thii.  The  in- 
frtroctlons  to  the  jury  ought  to  conform  to  the 
fitcts  and  evidence  as  produced  on  the  trial. 
In  the  Instant  case  the  defendant  met  by 
evidence  every  charge  of  n^llgence  made 
against  him,  and  showed  the  degree  of  care 
and  skill  that  he  exercised,  and  It  would  have 
been  erroneous  'for  the  court  to  Instruct 
the  jury,  under  the  evidence,  as  requested  by 
appellants. 

The  Jury  was  called  upon  to  determine 
from  the  evidence  whether  the  proximate 
cause  of  the  death  of  the  patient  was  the  neg- 
ligence of  the  respondent  in  the  performance 
of  said  operattoD,  and  it  devolved  upon  the 
plaintiff^  to  prove  the  material  allegations  of 
the  complaint  by  a  preponderance  of  the  evi- 
dence, and  the  court  correctly  Instructed  the 
Jury  that  in  order  for  the  ptalntlffs  to  recov- 
er they  must  satlafy  the  jury  by  a  preponder- 
ance of  evidence  as  to  the  Justice  of  their 
claim ;  that  they  must  produce  evidence  In 
support  of  the  material  allegations  of  the 
complaint,  which,  In  the  Judgment  of  the 
Jury,  outwelRbs  the  evidence  of  the  defend- 
ant. In  other  words.  If  the  testimony  was 
evenly  balanced,  they  must  find  for  tlie  de- 
fendant, and  the  plaintiffs  could  recover  on- 
ly in  case  their  testimony  outweighed  that 
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of  the  defendant  One.  of  the  aU^tlmis  ot 
tlie  complaint  was  tbat  tbe  respondent  negli- 
gently and  carelesdy  1^  In  tbe  abd<aDOi  of 
the  deoetoit  a  certain  aptmge  whlc^  caused 
her  death,  and  it  was  necessary  for  than  to 
prcfre  that  the  remit  of  tbe  alleged  neglt- 
genoe  was  the  cause  ot  the  death  of  tbe 
(latient  in  order  to  recow  In  this  case. 

[I]  Upon  a  careful  review  of  tbe  instmc- 
UtAS  given,  we  are  satisfied  that  they  fairly 
cover  the  case  made  by  the  pleadings  and  the 
evldmc^  and  that  Uiere  was  no  error  in  re- 
fusing to  g^ve  certain  InatractlonB  reqnested 
plaintiffs,  or  In  the  giving  of  certain  In- 
structicHis  by  the  court 

(4]  The  appdlants  spedflcally  complain  of 
an  alleged  error  committed  by  the  court  In 
his  roling  on  the  erldence,  which  was  to  tbe 
^ect  that  tbe  court  refused  to  permit  tbe 
plaintiff  Bnble  to  jwove  ca.  rebuttal  a  con- 
versati<m  which  he  claimed  took  place  be- 
tween tbe  reqwddent  and  Idmself  about  a 
we^  prior  to  the  operation,  to  the  effect  that 
the  respondent  stated  that  the  patlmt  was  in 
exceUoit  condition  to  submit  to  on  opera- 
tion. This  identical  oonversatim  was  gone 
Into  by  appdlottts  in  their  direct  testimmiy, 
when  practically  the  Identical  qnestioQ  was 
asked  and  the  conversation  testified  to 
the  plaintiff  Rabla 

We  cannot  see  tbe  materiality  of  this  evi- 
dence, since  negllg«Ke  is  not  durged  by  rea- 
aoQ  of  the  performance  of  the  operation  when 
the  patient  was  not  In  a  physloal  condltfam 
to  undergo  the  operation,  but  by  reason  of 
negligence  In  the  porf  mmance  of  the  operation 
in  leaving  Gbe  epmige  in  tbe  patient's  abdomoL 
Tb6  req^ondent  prodnoed  competent  evidence 
to  allow  that  tbe  death  of  deoedoit  was  caus- 
ed by  intestinal  obstmctionB  caaaed  bg  In- 
testinal adhesions,  commonly  known  in  sur- 
gery as  post-operative  adbeslaiB.  On  cross- 
examlaation  reepond«it  proved  by  witnen 
Sliepbard  that  these  adheslonB  of  this  partic- 
ular kind  of  Intestinal  obstruction  are  fre- 
quent foUowhig  (vemtlons,  and  tbat  they  are 
feared  by  i^iysiclans,  and  not  necessarily  caus- 
ed by  foE^gn  substances  being  presmt,  but 
are  caused,  among  other  things,  by  raw  sur- 
faces of  the  intestines  coming  togettier,  wliich 
raw  snrfaoes  are  aomettmes  caused  where  old 
adheeloos  have  been  broken  up  In  the- per- 
formance of  on  operation.  Dr.  Sh^bard  tea- 
tifled  tbat  he  bad  never  had  but  three  cases 
where  there  were  postoperative  Intestinal 
obstructions,  and  in  eac4i  case  the  patient 
died.  Drs.  Dwland  and  Shephard  both  tes- 
tified that,  when  th^  performed  the  opera- 
tion wbwe  they  dalm  to  have  found  the 
aponge,  the  intestines  were  all  matted  to- 
gether wltb  Intestinal  adhesions,  and  that 
they  loosed  them  In  performing  this  opera- 
tion, and  that  when  th^  performed  the  post 
mortem  examination  ten  days  later  tbe  ad- 
beslcAia  had  refcnrmed.  It  Is  thns  made  to  ap- 
pear that  after  Drs.  Dorland  and  Shephard 
performed   their   operation   the  adhesions 


again  formed,  and  clearly  appeared  when  the 
post  mortem  examination  waa  held.  They 
testified  that,  in  tbelr  opinion,  tbe  vonge 
caused  the  adhesiooa  On  the  other  band,  re- 
spondent showed  by  a  number  of  ph^dons 
that  post-operative  adliesfons  are  voy  com- 
mon  fbllowlng  operatiOEj  tit  this  kind,  and 
that  they  produce  Intestinal  obstroctlons 
wblcb  cause  death,  and  the  symptoms  In  this 
case  Indicated  that  tbe  death  of  tlie  patient 
was  caused  by  an  intestinal  obstruction  j/to- 
duced  by  pOBt-op«Htlve  adhralons,  and  that, 
even  if  a  aponge  had  been  left  In  Uie  manner 
this  one  was  alleged  to  have  been  left  it 
would  not  have  produced  the  symptoms  pres- 
ent All  of  this  erldence  was  presented  to  the 
jury  nnder  instructlona  given  by  tlie  court, 
which  were  practically  to  the  effect  that  if 
the  Jury  found  tbat  tiie  defendant  had  care- 
lessly or  negligently  or  through  ftUlure  to  ex- 
ercise ordinary  care  and  skill  left  a  sponge 
in  tbe  said  paUent  which  caused  ber  death, 
then  tbe  verdict  should  be  for  the  appellanta 

It  is  apparent  from  the  evidence  in  the 
case  that  the  patient  after  having  been  op- 
erated on,  and  her  intestines  found  to  be  one 
adhesive  moss,  and  the  adhesions  sqiarated, 
and  ten  days  after  anotbar  operation  was 
performed,  when  five  careful  searches  were 
mado  throng  ber  IntMtlnes  tor  a  SfKuige  tbat 
was  supposed  to  be  lost  and  her  intestines 
found  at  tbat  time  to  be  again  an  adhesive 
mass,  and  the  adbe8i<ms  again  brt^en  up,  and 
the  intestines  separated,  tbe  Jury  was  fully 
justlfled  in  finding  under  such  evidence  is 
taxor  of  the  defendant 

We  find  no  reversible  error  In  tbe  record, 
and  the  Judgmoit  must  be  aflhined  and  It  Is 
80  ordered,  with  costs  in  favor  of  the  re- 
spondent 

BUDOB  and  MORGAl^,  31.,  «mcur. 


8CHUI/rZ  ct  aL  V.  BOSB  L&KB  LUUBEB 
CO. 

(Supreme  Oonrt  of  Idaho.    June  12.  1015.) 

1.  Pleading  «=»428~-Answeb— Tsstteb. 

While  It  is  the  correct  practice  in  a  case 
of  this  kind  to  allege  all  the  ultimate  hcta  made 
necessary  by  statute  to  create  a  valid  Uea,  and 
while  the  requirements  in  this  behalf  are  not 
complied  with  by  attaching  a  copy  of  tbe  notice 
of  etaim  to  the  complaint  as  an  exhibit,  where 
the  defendant  answers  and  dsniefl  the  ezistttDCc 
of  such  facts  the  allegations  of  tbe  answer  art 
deemed  to  be  controverted  hy  tbe  plaintiff  and 
tbe  issue  Is  thus  placed  before  tbe  court. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent.  Dig.  §§  1433-1436;  Dec.  Dig.  «s>42S.] 

2.  Appeal  and  Bbbob  #=>1170  —  Hahhless 
Ebbob  —  FuEADinaa  —  Defkchts  Pboctxd- 
ziros. 

A  judgment  will  not  be  reversed  by  reason 
of  an  error  or  defect  In  the  pleadings  or  pro- 
ceedings which  does  not  affect  tbe  substantial 
right  of  tbe  parties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4032,  4000,  4075.  4098, 
4101,  4454,  4540-^545 ;  Dec.  Dig.  «=>1170.1 
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S.  Txiaa  AifD  Loaoma  «=328— Lien  on  Saw- 
Logs— Vauditt—Fiijn  a  AND  ReCOBDINO. 
A  claim  of  lien,  valid  in  all  other  particu- 
lars. Ifl  not  void  as  againBt  parties  thei-eto  by 
reason  of  not  being  filed  with  or  recorded  by 
the  lumber  inspector  as  prorided  by  section 
1603,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Lo^a  and 
Logfflng,  Cent  Dig.  IS  72-74;  Dec.  Dig.  •6=>2&] 

Appeal  from  District  Coort,  Shoshone 
Oonnty;  WUUam  W.  Woods,  Judge. 

Action  tty  Ru^lph  Schultz  and  another 
against  the  Rose  Lake  Ltinit)er  Company  and 
another.  From  a  Judgment  Cor  plaintMb,  the 
defendant  named  appeals.  Affirmed. 

J.  B.  Gyde.  of  Wallace,  for  appellant  A. 
O.  Kerns,  of  Wallace,  for  respond^ts. 

MOBGAN,  3.  Albert  V.  Holzendorf  pur- 
chased from  Gustav  Holzendorf  obtain 
standing  timber  whidi  he  cot  into  sawlogs 
and  sold  to  Rose  Lake  Lumber  Company.  He 
employed  Rudolph  Schnltz  to  haul  the  lo^ 
and,  having  failed  to  pay  for  that  service  or 
to  pay  in  full  for  the  timber,  Schultz  filed  a 
lien  for  his  wages,  and  Gustav  Holzendorf 
Sled  a  lieu  for  the  balance  due  upon  the 
purchase  pric^  making  Albert  V.  Holz«idorf 
and  Rose  Lake  Lumber  Company  parties 
thereto.  This  action  was  commenced  to 
foreclose  the  liens,  and  the  claim  of  Gustav 
Holzendorf  was  stated  as  the  first,  and  that 
of  Schultz  as  the  second,  cause  of  action  in 
the  complaint.  Albert  V.  Holzendorf  failed 
to  answer  or  otherwise  appear,  and  his  de-  [ 
fault  was  entered.  Rose  Lake  Lumber  Com- 
pany demurred  to  both  causes  of  action,  and 
Its  demurrer  was  sustained  as  to  the  first 
cause  and  overruled  as  to  the  second.  Gus- 
tav Holzendorf  declined  to  further  plead, 
and  Rose  Lake  Lumber  Company  answered 
the  second  cause  of  action.  The  trial  result- 
ed in  a  decree  in  favor  of  reEq?ondents,'wmch, 
omitting  the  introductory  paragraph,  Is  as 
follows,  to  wit: 

"Therefore  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  plaintiff  Gustav  Holzendorf 
do  have  and  recover  judgment  against  the  de- 
fendant Albert  V.  Holsendorf  for  tiie  sum  of 
9358.86,  with  interest  thereon  at  the  rate  of  7 
per  cent  per  annum  from  July  11,  IDIS;  tlie 
sum  of  $6  tot  verifying  and  rectnding  his  Uen ; 
and  the  sum  of  $76  att4»ney  fees;  together 
with  the  costs  of  this  action,  aoregating  the 
sum  of  t  , 

"It  is  further  ordered  that  the  plaintiff  Gus- 
tav Holaendorf  is  entitled  to  a  lien  upon  the 
timber  cut  from  his  itemises  amounting  to  the 
sum  of  127,040  feet  of  white  pine  timher  and 
logs,  and  37,350  feet  of  mixed  timber  and  logs 
branded  'B '  and  that  socli  lien  relates  to  and 
bears  date  from  February  1.  1913.  and  that  the 

filaintiff  is  entitled  to  the  foreclosure  of  said 
ien  and  the  satisfaction  of  this  judgment  from 
the  proceeds  thereof,  as  against  Albert  V.  Hol- 
sendorf,  but  not  a^inst  the  Rose  Lake  Lum- 
ber Oompany.  defendant. 

"And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  Rudolph  Schnltz  do 
have  and  recover  of  and  from  the  defendant 
Albert  V.  Hobendorf  the  sum  of  £144,  with 
interest  thereon  from  the  22d  day  of  May,  1913, 
at  t^e  rate  of  7  per  cent,  per  annum ;  the  sum 


of  $0  for  preparing,  veri^in^,  and  reo6rding  liis 
lien ;  and  the  sum  of  $60  as  attorney's  fees  for 
foreclosing  tliis  lien ;  together  with  the  costs  of 

this  action  taxed  at  the  sum  of   ^gre- 

gating  the  total  sum  of  %  

"That  the  amount  of  said  judgment  is  hereby 
declared  to  be  a  lien  upon  127,040  feet  of  shite 

{line  logs,  and  37,350  feet  of  mixed  timber  and 
ogs  cut  upon  the  northwest  quarter  of  section 
SO,  township  48  north,  of  range  2  EL  B.  M.  in 
Shoshone  county,  state  of  Idaho,  the  homestead 
claim  of  Gustav  Holzendorf,  between  the  Ist 
day  of  February,  1913,  and  the  11th  day  of 
July.  1913.  and  tiiat  the  plaintiff  be  decreed  to 
liave  the  right  to  proceed  hereunder  for  the  fore- 
closure and  sale  of  said  timber  and  the  satis- 
faction of  this  judgmoit  from  the  prooaeds 
tiiereof." 

This  appeal  is  from  that  portion  of  the 
decree  granting  unto  GuBtar  Holzendorf  a 
lien  upon  the  logs  and  a  right  of  foreclosure 
thereof;  also,  from  that  portion  granting 
unto  Bndolph  Sehnltz  a  personal  Judguuait 
against  Albert  V.  Holzendorf  awarding  faim 
a  lien  upon  the  logs  and  a  right  <kC  forecOo- 
sare  thereof. 

f1]  It  is  urged  by  appellant  that  the  de- 
murrer to  the  second  cause  of  action  stated 
ifi  the  complaint  should  iMve  been  santalned 
fur  the  following  reasons:  (1)  There  is  no 
allegation  In  the  complaint  that  Albert  V. 
Htdsendorf  was  ther  the  owner  or  agent  of 
tlie  owner  of  tbe  logs  upon  which  Schultz  al- 
leges he  perfbrmed  the  labor.  ^)  There  Is 
no  allegation  In  tbe  complaint  that  the  per- 
formance of  the  labor  was  concluded  within 
60  days  prior  to  filing  the  claim  of  lien.  (3) 
There  is  no  allegation  in  the  complaint  that 
at  the  time  of  commencement  of  the  action, 
or  at  the  time  the  cial'm  of  lien  was  filed, 
there  was  any  sum  due  from  Albert  V.  Hol- 
zendorf to  Schnltz  after  deducting  all  just 
credits  and  offsets. 

The  matters  of  fact  suggested  by  the  fore- 
going objections  to  the  complaint  are  neces- 
sary to  be  recited  tn  n  claim  of  Hen  for  mon- 
ey due  for  labor  performed  upon  sawlogs, 
and  they  were  recited  in  the  claim,  which 
was  attached  as  an  exhibit  to  and  made  a 
part  of  the  complaint 

In  case  of  Sweeney  v.  Johnson,  23  Idaho, 
530,  130  Pac.  997,  cited,  by  appellant,  this 
court  decided : 

.  "Pleading  an  instrument  by  attaching  a  copy 
to  ttie  complaint  as  an  exhibit  thereto  does  not 
tender  an  issue  or  involve  an  assertion  of  the 
truth  of  tbe  statements  and  recitals  contained 
in  the.  exliibit;  and.  in  order  to  tender  an  issue 
as  to  the  truth  or  correctness  of  statements  and 
recitals  contained  in  such  exhibit,  it  is  neces- 
sary to  plead  them  in  appropriate  terms,  and  a 
defendant  ia  not  called  upon  to  deny  or  traverse 
tbe  statement  and  recitals  contained  in  an  ex- 
hiMt  unless  the  pleading  to  which  such  exhibit 
it  attached  alleges  in  appropriate  terms  the 
truth  and  correctness  of  the  statement  or  state- 
ments which  it  la  intended  to  tender  as  an  issne 
or  issues." 

[2]  In  that  case  the  claim  of  Hen  had  been 
referred  to,  attached  as  an  exhibit  and  made 
a  part  of  the  complaint.  At  the  condnalpn 
of  tbe  Introduction  of  evidence,  a  motion 
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wn  mads  by  plabitur  to  amend  the  com- 
plaint to  conform  to  the  proote  by  alleging 
the  reaEKma&le  value  ot  plaintiff's  services 
and  of  the  materials  furnished  by  him,  which 
allegations  appeared  in  the  claim  of  lien  hot 
not  otherwise  in  the  complaint  The  trial 
court  denied  the  motion  apparently  upon  the 
theory  tfiat  the  complaint  required  no  amend- 
ment in  that  particular.  While  holding,  as 
above  quoted,  that  the  complaint  was  Insaffl- 
dsat,  this  court  further  said : 

"The  ameDdmeDt  ghould  have  been  allowed. 
Sections  4225,  4226,  4220,  and  4231  of  the 
Ber.  Codes,  are  clearly  intended  to  cover  juBt 
such  cases  as  thia,  and  it  was  within  the  power 
of  the  trial  court  to  order  the  amendment  re- 
quested in  this  case,  and  we  think  it  was  his 
doty  to  grant  the  request" 

Section  4231,  referred  to  by  the  court,  is 
as  follows: 

"The  court  must  In  every  stage  of  an  action, 
disregard  any  error  or  defect  In  the  pteadinsa 
or  proceedings  whi<^  does  not  affect  tbe  sub- 
staotial  rights  of  the  parties  and  no  judgment 
shall  be  reversed  or  affected  1^  reason  of  such 
error  or  defect" 

Ckmformlnc  to  the  mandate  of  said  section, 
tbe  court  affirmed  the  Judgment  In  that  case. 

Undoubtedly  it  is  the  correct  practice,  In 
cases  of  this  kind,  to  allege  in  the  complaint 
all  ultimate  facts  necessary  to  create  a  valid 
claim  of  lien.   It  was  alleged  In  the  com- 

.plaint,  after  stating  that  Schultz  performed 
24  days*  work  for  Albert  T.  Holzendorf  in 
hauling  the  logs  in  question,  that  said  Hoiz- 
endorf  transferred  and  delivered  the  logs  to 
Rose  Lake  Lumber  Con^ny.  Under  the  cir- 
cnmstances  of  tbis  case,  said  all^Uon  is 
snffldent  to  present  an  Issue  as  to  the  own- 
ership of  the  logs.  Appellant  alleged  in  Its 
answer,  upon  Informatitm  and  belief,  that  i' 
Schnltz  ever  performed  any  labor  upon  the 
logs,  more  than  60  days  had  elapsed  since  the 
close  of  the  rendition  of  such  services  and 
prior  to  the  filing  of  the  claim  of  Uen;  also, 
that  at  the  time  the  claim  of  Uen  was  filed 
Albert  V.  Holzendorf  was  not  indebted  to 
Schultz,  but  that  Schultz  was  Indebted  to 
him  in  a  sum  In  excess  of  1165.75.  Not  only 
was  appellant  not  misled  by  the  failure  of 

-  plaintiffs  to  allege  that  60  days  had  not  elaps- 
ed after  the  close  of  the  rendition  of  the  serv- 
ices and  before  filing  the  claim  of  lien  or  by 
their  failure  to  allege  that  there  was  due  to 
Schults  from  Albert  V.  Holzendorf  the  sum 
of  money  in  tbe  claim  of  lien  stated,  after 
deducting  all  Just  credits  and  offsets,  but  It 
has  in  Its  answer  presented  these  issues 
which  are  deemed  to  be  denied  by  the  plain- 
tiffs. Section  4217,  Bev.  Codes,  provides,  in 
part  as  follows: 

"Tbe  statement  o(  any  now  matter  in  the  an- 
swer, in  avoidance  or  constituting  a  defense  or 
counterclaim,  must  on  the  trial,  be  deemed  con- 
troverted by  the  opposite  party." 

By  the  allegations  of  the  answer  and  by 
virtue  of  the  statute  above  quoted,  the  facts 
of  flllng  tbe  claim  of  lien  In  time  and  of  tbe 
Indebtedness  o£  Holzendorf  to  Schultz*  after 


deducting  all  Just  credits  and  offsets,  were 

placed  in  Issue. 

Since  no  snbstantial  ri^t  of  the  parties 
was  affected  by  reason  of  the  detects  In  tbe 
complaint  above  mentioned,  tbe  action  of  tbe 
trial  Judge  In  overruling  the  demurrer  to  tbe 
second  cause  of  action  will  be  sustained,  as 
directed  by  section  4231,  snpra.  See,  also, 
Spongbeiv  v.  First  Nat.  Bank,  16  Idaho,  671, 
09  PBc.  712;  Rowley  v.  Stack-Glbbs  Lnmber 
Co.,  18  Idaho,  107,  112  Fac  104L;  Smith  v. 
Field,  19  Idaho,  568, 114  Faa  668,  Ann.  Oas. 
1812a  354;  Noback  r.  Scott,  20  Idaho,  668, 
119  Fac.  285;  BlchordKm  t.  Bobney,  26 
Idaho,  87, 140  Fac  1106 ;  and  Trask  v.  Bc^ 
King  Flacers  Co,  26  Idaho^  280,  142  Fac. 
1073. 

We  are  asked  by  aEqDellant  to  >o  modi^ 
tbe  decree  as  to  make  It  perfectly  dear  that 
the  logs  are  not  to  be  sold  in  order  to  satisfy 
the  Judgment  in  &vor  of  Gustav  Holzendorf. 

After  making  his  findings  ot  fact  and  con- 
clusions pf  law,  the  trial  Judge  made  the  fol- 
lowing sappl^ratal  findings  and  conclusion: 

"The  court  further  finds  that  on  the  25th  day 
of  February,  1914,  this  court  sustained  a  sepa- 
rate demurrer  ot  tbe  defendant  Rose  Lalie  Lum- 
ber Company  to  the  first  cause  of  txtion  set 
forth  in  the  second  amended  complaint  being 
the  cause  of  action  set  forth  in  said  second 
amended  complaint  in  &vor  of  the  plaintiff 
Gustav  Holxendorf,  and  that  on  said  day  this 
cfmrt  entered  Judgment  dismissing  tbe  salo  first 
cause  of  action  of  the  plaintiff  Gustav  Holzen- 
dorf, as  to  the  defendant  Rose  Lake  Lutnl>er 
Company. 

"The  court  further  finds  that  the  idaintiff 
OustaT  Holzendorf  lias  no  Uen  upon  or  daim 
to  the  said  logs  described  in  said  second  ameod- 
ed  complaint  or  any  part  thereof  as  against  the 
defendant  Rose  Lake  Lumber  C<Hnpaay,  and 
that  any  tiaim  which  the  defendant  Rose  Lake 
Lumber  Company  has  in  or  to  the  said  logs,  is 
not  subject  to  any  claim  of  Uen  of  the  plaintiff 
Gustav  Holsendorf. 

"As  ^  concloflion  of  law  from  the  foregoing 
findings,  the  court  finds  that  tbe  plaintiff  Gus- 
tav Holzendorf  is  not  entitled  to  a  decree  or 
judgment  of  this  court  decreeing  tbat  the  lozs 
described  in  the  second  amended  complaint  are 
subject  to  Einy  lien  in  favor  of  plaintiff  Uustuv 
Holzendorf,  as  against  any  claim  of  the  Rose 
Lake  Lumber  Company,  but  tbat  the  defendant 
Rose  Lake  Lumber  Company  is  uititled  to  a 
decree  of  this  court  decreeing  that  any  Interest 
which  the  defendant  Rose  Lake  IjunU)er  Com- 
pany has  in  or  to  said  logs,  or  any  claim  tbe 
defendant  Rose  Lake  Lumber  Company  has  in 
or  to  said  logs,  is  not  subject  to  any  hen  in 
favor  of  the  plaintiff  Gustav  Holzendorf,  and 
decreeing  that  any  claim  which  the  defendant 
Rose  Lake  Lumb^  Company  has  in  or  to  said 
logs  is  a  valid  and  superior  claim  as  against 
the  plaintiff  Gustav  Holzuidorf,  and  tliat  the 
plaintiff  Gustav  Holzendorf  s  doim  of  a  Uen 
upon  said  logs  is  invalid  as  to  the  defendant 
Rose  Lake  Lumber  Company." 

The  decree  recites  that  Gustav  Holzendorf 
is  entitled  to  a  lien  ui?aa  the  timber  cut  from 
his  premises,  and  that  be  is  entitled  to  fore- 
close it  and  to  satisfy  bis  Judgment  from  tbe 
proceeds  as  against  Albert  V.  Holzendorf 
but  not  against  Rose  Lake  Lumber  Company. 
Manifestly  the  decree  means  that  any  inter- 
est Albert  V.  Holzendorf  may  stOI  retain  In 
the  logs  shall  be  held  to  be  enbject  to  the 
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lien,  tmt  that  the  Interest  of  appdUnt  shall 
not  be  80  held.  An>ellant  cannot  complain 
ot  this  construction  of  the  language  of  the 
decree,  and  It  seema  to  have  no  other  mean- 
ing. 

Appellant  fnrtber  eontraida  that  tibe  erl- 
deoee  falls  to  ehow  that  Albert  V.  Holzendorf 
was  Indebted  to  Schnlts  at  the  time  his  claim 
of  Hen  was  filed  and  at  the  time  the  action 
was  commenced,  but  that,  won  the  othei; 
hand,  It  does  show  that  at  said  times  Schultz 
vns  Indebted  to  Hidsendorf.  Testimony  of- 
fered (m  behalf  of  respondents  shows  that 
Si^nltz  hauled  the  logs,  the  amount  of  com- 
pensation agreed'  lumn,  and  that  It  had  not 
been  paid.  It  aniears  Oiat  at  the  time  this 
action  was  commenced  two  actions  were 
pending  which  subsequently  ronilted  in  ]ndg> 
ments  in  fSTor  ct  Albert  T.  Holzendorf  and 
against  SchnltE  and  others  amounting.  In  the 
SLggregate,  to  more  than  the  amount  of  the 
claim  of  Schultz  In  this  case;  but  it  also  ap- 
pears that  Schnlta  was  only  a  nominal  party 
defendant,  and  that  his  oodefendants  owed 
de  debt  and  he  did  not. 

It  is  contended  that  the  flndii^s  of  fact 
ara  InsttflBiHent  to  sustain  the  decree  and  that 
the  evidence  la  insnffletent  to  sustain  the  flnd- 
ii^.  We  are  convinced  that  both  Qw  find- 
ings and  evidence  are  sufficient 

[S]  Counsel  for  appellant  filed  a  sn^ile- 
mental  brief,  in  which  it  Is  suggested  there 
is  neither  allegation  nor  proof  that  the  Hen 
claimants  filed  or  recorded  their  claims  of 
lien  with  the  lumber  Inspector  as  provided 
by  section  1503.  Rev.  CkMles.  which  Is  as  fol- 
lows: 

"All  mortgages,  lieDB,  bills  of  sale  or  other 
written  iDBtruments  in  any  way  affecting  the 
ownmhip  of  any  marked  logs  in  any  lumber 
districts,  shall  Bpecify  the  marks  placed  upon 
said  logs  and  when  they  were  cut,  and  shall  be 
recorded  in  the  office  of  the  lumber  inspector  in 
which  said  marks  were  recorded ;  and  no  such 
conveyance,  lien,  mortgage  or  transfer  shall  be 
valid,  except  aa  to  the  parties  thereto,  until  the 
same  is  so  recorded,  or  until  the  same  shall  be 
filed  with  some  deputy  lumber  inspector,  who 
■hall  Immediately  forward  such  instrument  to 
the  inspector  of  the  proper  district.  Such  filing 
and  recording  of  all  such  iostruments  and  pa- 
pers shall  have  the  same  effect  as  the  recording 
of  deeds  and  mortgages  in  the  office  of  the  coun- 
ty recorder," 

This  contention  does  not  appear  to  have 
been  made  In  the  district  court,  and  it  is  not 
based  npon  any  assignment  of  error,  neither 
does  it  appear  to  be  meritorious.  Both  the 
appellant  and  Albert  V.  Holzendorf  were 
named  aa  parties  In  the  claims  of  Hen,  and 
as  to  BDch  parties  a  Hen,  valid  in  all  other 
particulars,  is  not  void  for  failure  to  file  or 
record  it  with  the  lumber  inspector  as  pro- 
vided in  the  section  of  the  Code  above  quoted. 

We  find  no  reversible  error  In  the  record, 
and  the  decree  is  affirmed.  Gosta  are  award- 
ed to  respondents. 

SUIXIVAN,  C.  J.,  and  BUDGE,  J.,  concur. 


datjohbbt;  t.  kagbl. 

(Supreme  Court  of  Idaho.    June  10,  191S.) 

1.  Officebs  «»74— Pbocbbdinos  to  Remove 
—  Appeal  —  DrauxssAi.  —  Expibatioic  ot 
Tvau. 

Under  the  provisiinia  of  section  7459,  B«v. 
Codes,  for  the  removal  of  officers,  if  proceedings 
are  brought  thereunder  before  the  term  of  the 
officer  expires,  the  expiration  of  the  term  pend- 
ing the  determination  of  the  came  does  not  wwk 
a  dismissal  ot  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  8§  101-103,  105,  106 ;  Dec.  Dig.  ■5=»74.] 

2.  Officess  <s=^74— PaocKBDiNOB  TO  Behove 
— Natube— Quo  Warbanto. 

The  .proceedings  under  section  746&,  Bev. 
Codes,  are  In  the  nature  of  a  quo  wananto  and 
are  quasi  criminal. 

[Ed.  Note.— For  other  cases,  see  Officers.  Cent 
Dig.  SS  101-103,  106.  106;  Dec  Dig.  «=>74J 

Appeal  from  District  Court,  Bonner  Coun- 
ty; B.  N.  Dunn,  Judge. 

Action  by  CkHrdon  Dangherty  against  John 
Q.  Nagel,  as  a  member  of  the  Board  of  Coun- 
ty OommlaHloners  of  Bonner  Coonly.  Ftom 
a  Judgment  for  defraidant,  plaintiff  appeals, 
and  d^mdant  moves  to.  dlamlas  tiie  ajweaL 
Motion  denied. 

Orley  O.  Granger,  of  Hope,  Peter  Johnson, 
of  Sandpolnt,  and  Black  &  Weraette,  of  C<eur 
d'Alene,  for  appellant  H.  H.  Taylor,  of 
Sandpirin^  for  respondent 

SULLIVAN,  O.  J.  This  proceeding  was 
brought  for  the  summary  removal  of  the  de- 
fendant, who  was  a  member  of  the  board  of 
county  commissioners  of  Bonner  county,  un- 
der the  provisions  of  section  7459,  Rev.  Codes, 
on  the  ground  that  the  defendant  was  guilty 
of  charging  and  collecting  illegal  fees  for 
services  rendered  or  to  be  rendered  in  bis 
said  office,  and  has  refused  and  neglected  to 
perform  the  official  duties  pertaining  to  his 
office.  A  demurrer  to  tbe  information  was 
interposed  and  was  sustained  as  to  the  first 
cause  of  action  and  overruled  as  to  the  sec- 
ond cause  stated  in  the  Information.  The 
trial  court  proceeded  to  try  said  matter,  and 
at  the  close  ot  plalntlffl's  testimony  granted  a 
motion  for  a  nonsuit,  and  a  Judgment  of  dis- 
missal was  entered,  and  a  motion  fOr  a  new 
trial  was  denied.  The  appeal  is  from  the 
Judgment  and  from  the  order  denying  the 
new  trial. 

[1]  A  motlfm  to  dismiss  tike  appeal  has 
been  filed  by  the  respondent  on  the  ground 
and  for  the  reason  that  the  respondent  has 
ceased  to  t)e  a  county  commissioner  of  Bon- 
ner county  by  the  expiration  of  his  term  of 
office,  and  that  Uie  question  of  his  removal 
has  thus  become  a  moot  question,  and  that 
the  district  court  has  not  and  would  not 
have  Jurisdiction  to  enter  Judgment  of  re- 
moval in  case  the  aiQMal  should  be  deter- 
mined  in  tevor  of  the  appellant 

In  limine,  we  vriU  state  that  the  informa- 
tlcn  In  this  case  was  filed  on  the  10th  of 
March,  1014,  and  the  Judgment  of  the  district 
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court  was  entered  on  the  21st  of  May,  1914, 
and  the  appeal  was  taken  on  the  14th  of 
Aogast,  1914,  and  the  cause  should  have  been 
heard  at  the  December,  1914,  term  of  this 
court,  hut,  on  account  of  the  congested  condi- 
tion of  the  business  of  the  court,  It  was  un- 
able to  bear  it  at  that  time,  and  the  case 
was  continued  to  the  May,  1915,  term.  De- 
fendant's term  of  office  did  not  expire  until 
the  second  Monday  of  January,  1915;  hence 
tha  entire  proceedings  in  said  matter  had 
been  had  and  the  appeal  perfected  before  the 
defendant's  term  of  office  had  expired. 

Said  section  7459  Is  found  in  our  Revised 
Statutes  of  1887,  and  it  is  there  Indicated 
that  It  la  a  new  section  added  by  the  Ckxle 
Commission  who  compiled  the  Revised  Stat- 
utes of  1887.  That  section  was  talten  from 
the  California  Codes,  and  is  substantially  the 
same  as  section  7T2  of  the  Penal  Code  of  that 
state,  and  was  enacted  by  the  Legislature  of 
that  state  on  February  14,  1872.  Counsel 
for  respondent  cites  a  numl)er  of  California 
cases  In  support  of  his  motion  to  dismlas  the 
appeal,  one  of  which  is  In  re  Smith  t.  Ling, 
68  Cal.  S24,  9  Pac.  171.  In  that  case  the  In- 
formation was  filed  and  the  proceedings  be- 
gun after  the  defendant  had  ceased  to  be  an 
office  bolder,  and  it  is  distinguishable  from 
the  case  at  t>ar  in  that  the  case  at  bar  was 
begun  and  the  appeal  perfected  before  the 
term  of  oCBce  of  the  defendant  had  expired. 
In  that  case  It  Is  also  beld  that  the  fine  is 
but  a  sequence  of  the  paramount  object  of 
the  statute,  namely,  the  removal  from  office 
of  the  incumbent.  The  same  may  be  said  of 
In  re  Stow,  98  CaL  587,  33  Pac.  490,  where 
it  was  held  that  the  proceedings  must  be  in- 
stituted while  the  accused  Is  still  in  office 
and  not  after  the  term  has  expired.  In 
Wheeler  v.  Donnell,  110  Cal.  655,  43  Pac.  1, 
the  court  held  that  the  main  purpose  of  the 
act  Is  to  secure  the  removal  of  the  officer 
guilty  of  unlawful  conduct,  and  the  money 
Judgment  provided  for  Is  purely  incidental  to 
that  purpose. 

Counsel  also  dtes  many  authorities  to  the 
effect  that  the  court  will  not  entertain  an 
appeal  after  a  change  In  circumstances  which 
leaves  only  a  moot  question  for  decision. 

The  case  of  Albright  v.  Territory,  13  N.  M. 
64,  79  Pac.  719,  11  Ann.  Cas.  1165,  Involved 
*  quo  warranto  proceedings  to  try  title  to  the 
office  of  assessor  of  (me  of  the  counties  of 
New  Mexico,  and  was  taken  by  writ  of  er- 
ror to  the  Supreme  Court  of  the  then  terri- 
tory, and  a  motion  was  Interposed  for  the 
dismissal  of  the  writ  of  error  upon  the 
ground  that  the  term  of  office  of  the  respond- 
ent had  expired,  and  that  there  was  then 
nothing  upon  which  the  Judgment  of  the 
court  In  case  of  a  reversal  could  operate. 
The  oi^on  Is  quite  exhaustive  and  reviews 
many  anthorltles,  and  it  Is  stated  therein  as 
follows: 

"From  a  very  early  date  It  bas  been  held  that 
at  OHnmon  law  the  cessatioD  of  the  usurpation 
before  Judgment  did  not  terminate  the  proceed- 
ing. *  *  *  So,  where  a  statute  gives  the  pre* 


vailing  party,  in  proceedings  npon  a  quo  war- 
ranto infonnatioD,  the  right  to  costs  absolutely, 
the  court  will  give  judgment  of  ouster,  notwith- 
standing the  information  is  entirely  fruitless; 
the  term  of  office  having  long  since  expired. 
(Citing  People  v.  Loomis,  8  Wend.  (N.  T.)  396. 
24  Am.  Dec.  33.]  And  the  fact  that  the  re- 
spondent's term  of  office  has  expired  pending 
the  proceedings  will  not  prevent  judgment  M 
ouster  against  him.  [Citing  Hammer  v.  State,  44 
N.  J.  Law,  667;  High  on  Bxtraordmary  Legal 
Remedies,  {  764.]  We  have  examined  the  cases 
in  the  text  Just  quoted,  and  we  find  that  they, 
and,  indeed,  generally  speaking,  the  best-con- 
sidered American  cases,  all  bold  that  the  expira- 
tion of  the  term  cooatitutea  no  reason  for  dis- 
missal. •  •  *  In  Hunter  v.  Chandler,  45  Mo. 
452,  it  is  said:  'Information  in  the  nature  of 
a  quo  warranto  to  try  the  right  to  a  pnbUc 
office  may  be  tried  after  the  term*  has  expired, 
or  the  officer  holding  has  resigned,  if  the  infor- 
mati(ni  was  filed  or  proceedmgs  begun  before 
the  resignation  took  place  or  the  term  has  ex- 
pired.' •  ♦  •  In  the  case  of  Commonwealth 
V.  Smith,  45  Pa.  60.  It  la  said  by  the  court, 
through  Mr.  Justice  Woodward:  *I  have  no 
doubt  that  quo  wairantOt  brought  within  the 
term  of  an  office,  may  be  well  tried  after  the 
term  has  expired.' " 

If  tbe  position  taken  by  respondent  in  this 
case  be  correct,  as  held  in  the  Albright 
Case — 

"it  would  be  witbin  the  power  of  tbe  usurper 
of  an  office,  by  resignation  pending  the  suit, 
to  evade  all  liability,  or,  by  dilatory  tactics 
and  by  availing  himself  of  the  law's  delays,  to 
prolong  tbe  duration  of  almost  every  suit  of 
this  kind  beyond  the  term  of  office  involved, 
and  thus  to  come  free  of  costs,  fine,  or  dam- 
ages, liowever  Sagrant  may  have  been  his  usur- 
pation. The  possibilities  of  this  result  are 
more  than  remote  when  it  is  recalled  that  many 
terms  of  office  are  only  one  or  two  years  in  dura- 
tioug  and  tliat,  in  the  ordinary  administration  of 
justice,  it  often  takes  fully  that  length  of  time 
to  secure  from  the  court  of  final  resort  a  deci- 
sion upon  the  merits  of  tbe  controversy.  We  do 
not  believe  it  to  he  the  law  that  a  litigant  can 
thus  speculate  np<m  the  chances  of  a  trial  of 
his  case,  and,  by  delaying  the  lieariiv  of  the 
cause  a,  sufficient  length  u  tim&  accoavllsh  a 
result  which  could  never  be  obtained  by  a  trial 
upon  the  merits." 

[2]  While  the  Albright  Case  Is  a  qno  war- 
ranto proceeding,  the  rule  there  laid  down  in 
regard  to  the  question  under  consideration 
Is  certainly  applicable  to  this  class  of  cases, 
and  clearly  shows  why  a  case  of  this  nature 
should  not  abate  by  reason  of  the  resignation 
of  tbe  officer  or  the  expiration  of  his  term 
pending  the  hearing  on  appeal.  Statutory 
proceedings  under  section  7459  are  somewhat 
In  the  nature  of  quo  warranto  and  are  quasi 
criminal. 

The  question  Involved  is  also  one  of  public 
Interest,  and  If  an  officer  against  whom  pro- 
ceedings are  brought  under  the  provisions  of 
section  7459,  Rev.  Codes,  should  be  ever  so 
guilty  of  charging  and  collecting  Illegal  fees 
for  services  rendered,  or  ever  so  derelict  In 
his  refusal  or  neglect  to  perform  the  official 
duties  pertaining  to  his  office,  and  could  de- 
feat or  abate  a  proceeding  brought  against 
him.  It  would  be  too  much  of  an  inducement 
for  such  an  officer  to  resign  or  delay  the  pro- 
ceedings until  bis  term  of  oBce  had  expired 
In  order  to  avoid  the  penalty  provided  under 
section  7469. 
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We  tbentan'  oontOode  that  ttie  moUon  to 
dlnnlaB  the  appeal  most  be  denied;  and  it  is 
■o  wdered.  Costs  to  follow  dedsion  of  case 
on  Its  merits. 

BUDOD  and  UOBOAN,  JJ^  concur. 


ANTLEB  T.  COX  et  al. 
<8Diffeme  Oonrt  of  Idaho.    Jane  12,  1915.) 

1.  Master  and  flsavANT  ^=32(15— Iitjitbt  to 
Servant— Burden  of  Proof  —  Dbfbctivb 
Appliances— Proximate  Cause. 

Where  it  appears  from  the  allegatioDB  of 
the  complaint  tibat  the  plaintiff  reliea  upon  the 
vniafe  and  unsuitable  condition  of  the  appliance 
or  toola  that  he  has  to  use  In  his  worfa,  in  case 
of  personal  Injury,  in  order  to  recover  he  must 
prove  on  the  trial  that  such  unsafe  and  unauit- 
aUe  instrument  was  tbe  proximate  cause  of  lils 
injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  H  877-OW,  866;  Dee.  Dig. 
4s>26CJ 

2.  Maoteb  and  Sbbvant  «=»265— Iwjiibt  to 

SBBVAHT  — PBOZniATK  OAVBK  — BUBDUf  Of 
PlOOF. 

Where  damages  (or  personal  Injuries  are 
claimed  in  an  action  which  may  have  been  oc- 
casioned by  oae  of  two  causes  and  for  one  of 
which  the  defendants  were  respwsible  and  fdr 
tiks  other  tliqr  were  not.  the  plaintiff  mnst  (ail 
if  Us  evidence  doea  not  show  that  the  injuries 
were  the  result  of  the  cause  for  which  the  de- 
fendsnts  were  responsible. 

[iCd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  H  877-008,  996 ;  Dec. 
Dig.  «»265.] 

3.  NEOUOEIfCI  «=»B6~"Pboxiicati  Capik.** 

A  "proximate  cause"  Is  that  cause  from 
which  the  effect  might  be  expected  to  (ollow 
without  tbe  cmicurrenee  of  any  unusual  dream- 
stances. 

[Ed-  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  il  69.  70;  Dec.  Dig.  <8=366. 

For  other  definitions  see  Words  and  Phrases, 
First  and  Second  Series,  Pmimate  Canse.] 

4.  NlOLXOSnOB  ^>13e-^0NSUlI— EVZDSHCB. 

Hetdf  that  tbe  court  did  mot  err  in  grant- 
ing a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353;  Dec.  Dig.  «=>136.] 

Appeal  from  District  Court,  Kootenai 
County ;  John  M.  Flynn,  Ja(U^. 

Action  by  John  Aotler  against  M.  M.  Cox 
and  others.  From  Judgment  (or  defendants 
and  denial  of  new  trial,  plaintllt  appealfi. 
Affirmed. 

G.  M.  Ferris  and  E.  J.  Gannon,  both  of 
Spokane,  Wash.,  and  O.  J.  Bandelin,  of  Sand- 
point,  for  appellant  Bladt  ft  Wemette,  of 
CflBur  d'Alene,  and  Post,  Arery  &  Hlggins,  of 
Spcdume,  Wash.,  for  reqHHulents. 

8DIXITAN,  ax  This  action  was  brought 
to  recover  damages  for  penKmal  injuries  re- 
ceived while  in  tbe  empl<^  of  the  respond- 
ents, which  resnlted  la  the  loss  of  a  leg.  It 
la  ^eged  that  the  applianoea  furnished  to 
appelant  were  unshfe  and  dangerous.  On 
the  trial  appellant  introduced  his  evidence 
and  rested,  and  counsel  thereupon  made  a 


motion  for  a  nonsuit,  whJdJ  the  eoort  sus- 
tained and  entered  a  Judgment  diamlsslng  tbe 
actlmi.  Oliereafter  a  motion  for  a  new  trial 
was  d«iied.  Tbe  aiveal  la  from  the  Judg- 
ment  and  the  order  denying  the  new  triaL 

Appellant  assigns  as  error  tbe  granting  of 
zespcmdents'  motion  tor  «  mmsnit,  denial  ol 
appellanf a  modon  for  a  new  trial,  and  that 
tbe  court  erred  In  entering  judgmut  In  ta.vm 
of  the  reqMndents. 

[1]  Hie  f(dlowlng  tarts  appear  from  the 
record:  Appellant  is  38  years  of  age.  of 
German  descent  and  does  not  speak  the  Eng- 
lish language  very  well;  has  been  In  this 
country  about  elfrtit  years  and  has  been  em- 
ployed most  of  the  tli&e  as  a  carpenter;  and 
had  not  had  much  exporlenoe  in  worthing  In  the 
woods  or  in  iwndHiig  bones  until  employed 
by  leaiKmdcnta.  where  be  had  woriud  only 
a  short  time  before  the  acddent  occurred. 
Tb»,  leqHtndents  were  eng^ed  in  It^glng  and 
maintaining  and  operating  logging  camps  for 
Uie  patpose  of  carryii^  on  tb^r  business. 
Among  other  things,  they  were  engaged  In 
trailing  logs  down  a  vbnte.  Two  days  prior 
to  the*  aeddent.  respondoitB  requested  ap- 
pellant to  take  a  horse  and  trail  logs.  Hie 
amiellant  objected  to  doing  that  kind  of  work, 
and  informed  nspondents  that  he  knew  noth- 
ing whatever  about  handling  horses  or  of  that 
kind  of  work,  hot  oomsented  to  do  the  work. 
The  work  of  trailing  logs  is  performed  by 
tiie  use  of  a  horse  and  diais  some  20  to  24 
fleet  in  length,  attached  to  a  singletree  by 
means  of  a  hook.  On  the  end  of  this  dialn 
Is  attested  a  trail  hook.  A  number  of  logs 
are  placed  in  the  diute  one  after  another, 
and  the  trail  hoc*  is  fastmed  to  the  umier 
end  of  the  upper  log,  and  the  horse  Is  then 
driven  along  the  chnt^  dragging  ca  pul- 
ing tba  logs  down  Che  chute  to  the  desired 
point  Ibe  chain  In  this  instance  was  com- 
posed of  abont  10  feet  of  link  dmin  and  about 
10  feet  of  wire  cable,  and  ttie  hook  was  not 
fastened  to  the  chain  by  a  swivel.  After  the 
logs  had  been  deUvered  to  the  desired  point, 
appelant  would  remore  the  hook  from  the 
log.  turn  tbe  hOTse  around,  and  then  put  the 
trail  hook  In  tiie  ring,  on  the  singletree,  and 
the  horse  would  then  be  driven  bade  to  tbe 
point  of  Hie  chute  where  Uie  next  load  of  logs 
was  to  be  taken  from.  TMs  operation  was 
repeated  several  times  an  hour.  The  horse 
was  wen  broken  in  this  kind  ct  work,  and 
was  hnndlckl  without  lines;  that  Ih,  tlw 
lines  were  not  taken  down  from  tbe  hames. 
It  appears  that  the  trail  bode  was  attached 
to  tbe  wire  cable  without  a  swivel  and  at 
times  became  unhooked,  or  the  hook  would 
come  out  of  the  ring  on  the  singletree  as  the 
horse  dragged  it  back  for  anoiber  load.  Ap- 
pellant was  instructed  by  reniondaits  to 
use  this  appliance  and  was  assored  by  them 
that  It  was  safe. 

While  the  appellant  was  using  this  appli- 
ance as  above  stated,  and  at  the  time  of  the 
acddent,  it  appears  that  he  had  Just  trailed 
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some  logs  and  was  refcarnliig  for  cmother 
load ;  tbat  be  had  turned  tlie  horse  around 
and  hooked  the  ho<A  In  the  ring  ot  the 
singletree  and  had  started  the  horse  back 
In  the  VTdpet  direction,  when  tor  some  rea- 
son the  horse,  after  going  a  short  distance, 
turned  from  the  path  along  the  chnte  and 
ai^llant  went  in  front  of  him  In  order  to 
tnm  him  around  and  keep  him  In  the  proper 
direction.  He  held  up  his  hands  and  called 
to  the  horse  to  stop.  The  horse  at  that  sud- 
denly Jumped  past  the  ai^llant,  draRlne 
the  chain  otter  him.  ThB  hook  came  out  ot 
the  ling  in  the  singletree,  and  the  chain  and 
cable  were  thJ-own  around  a  tree  and  caught 
ai^tlant's  leg  back  of  the  knee,  and  he  was 
thns  draped  some  hundred  feet  or  more  be- 
fore the  horse  could  be  stopped.  Appellant's 
leg  was  badly  lacerated  and  torn  by  the 
hofric.  Thereupon  appellant  was  taken  to 
the  camp,  and  a  doctor  was  procured  In  about 
26  hours,  who  stitched  up  end  cleaned  the 
wounds.  Gangrene  set  tn  about  the  fourth 
day,  and  the  1^  waa  thereafter  amputated 
aboTe  the  knee. 

Certain  expert  witness^  testlfled  that  the 
appliance  or  chain  furnished  to  the  appel- 
lant was  not  Uke  the  one  whldi  la  generally 
need,  or  which  Is  ordinarily  dr  cnstcHuarily 
used  for  mtih  work;  that  the  pr<H>er  appli- 
ance Is  a  chain  and  a  swivel.  It  is  claimed 
by  counsel  for  appellant  that  the  theory  up- 
on which  the  court  sustained  the  motion  for 
a  nonsuit  was  that  the  jumping  of  the  horse 
or  the  running  away  of  the  horse,  was  the 
pnnimate  cause  ot  tb»  accident,  for  which 
the  resp(wdents  were  in  no  wise  responedble. 
and  that  appellant  might  have  been  injured 
had  the  re^ndents  furnished  a  chain  and 
swivel  Instead  of  the  chain  and  cable  used, 
and  counsel  contend  under  the  authorities 
(hat  whether  or  not  the  jumping  of  the  horse 
was  the  proximate  cause  of  the  aoddent  and 
whether  or  not  appellant  might  have  been 
injured  had  respondents  furnished  tlie  alleged 
proper  appliances  were  matters  of  fast  to  be 
submitted  to  the  Jury.  In  the  judgment  ot 
nonsuit  the  court  stated  as  follows: 

"The  defendant  moved  the  coort  that  this  ac- 
tion be  withdrawn  from  the  jury  and  a  judg- 
ment of  nonsuit  be  entered  herein  for  the  rea- 
son that  the  evidence  introduced  by  plaintiff 
and  the  proof  made  by  him  in  this  case  was 
not  sufficient  to  warrant  submitting  tiie  cause 
to  the  jury  for  its  dedslon" 

— and  sustained  the  motion  uid  entered  judg- 
ment dismissing  the  action.  The  reason,  as 
stated  in  paragraph  7  of  the  complaint,  why 
the  defendants  were  chargeable  with  this  ac- 
cident, is  as  follows: 

"That  said  appliances  were  unsafe  and  dan- 
gerous for  the  reason  that  the  cable  to  which 
the  trail  hook  was  fastened  was  stiff  and  un- 
wieldy, tber^y  causing  said  cable  to  twist 
and  curl  as  It  was  dragged  along  the  ground 
by  the  horse,  and  causing  the  trail  hook  to  fly 
around  in  a  dangerous  manner;  whereas,  had 
defendants  furnished  the  proper,  suitable  and 
reasonably  safe  appliances,  as  heretofore  de- 
scribed, said  trail  hook  would  have  remained  up- 
on the  ground  as  It  was  dmgged  along." 


The  cMiditlonB  there  allegsd  were  not  prov< 
en  on  the  trlaL  Instead  of  proving  tbat  this 
hook  dragged  on  the  ground  at  the  end  of  a 
cable,  and  because  of  the  twisting  snd  curl- 
ing of  the  cable  It  would  fly  around  and  be- 
come dangerous,  the  appellant  testified  that 
Its  normal  condition,  when  not  attached  to  a 
log,  was  to  be  hooked  in  the  singletree  and 
dragged  on  the  ground,  and  that  It  would 
become  unhooked,  a  condition  contrary  or 
OE^rased  to  said  aUegatlms  of  the  cmuplaint, 
la  the  ninth  paiagraph  of  the  onnidftlnt,  it 
is  allied  that: 

"The  wire  cable  to  which  the  trail  hook  was 
fastened,  because  of  being  an  improper  and  un- 
suitable appliance,  and  not  reasonably  safe 
as  herdnbefore  uleged,  curled  and  twisted 
about  in  such  a  manner  that  the  trail  hook  struck 
and  caught  plaintiff,"  etc 

We  find  nothing  in  the  testimony  offered 
Chat  would  authorize  the  jury  to  attribute 
said  accident  to  the  curling  or  twisting  oC 
the  cabia 

It  ai^>ears  from  the  all^atlons  of  the  com- 
plaint that  the  plaintiff  relied  upon  the  un- 
safe and  unsuitable  condition  of  the  cable, 
and  because  of  its  being  an  Improper  and 
unsuitable  appliance  It  was  responsible  for 
the  accident;  but  the  evidence  Introduced 
does  not  establish  the  fact  that  the  cable 
was  responsible  for  the  accident 

Counsel  for  appellant  contend  that  the 
proximate  cause  of  the  Injury  was  the  negli- 
gence of  the  defendants  In  furnishing  said 
chain  and  cable  for  the  use  of  appellant  As 
will  be  noted  from  the  above  Quotation  from 
the  court's  decision,  the  court  granted  a 
judgment  of  nonsuit — 

"for  the  reason  that  the  evidence  Introduced 
by  the  plaintiff  and  the  proof  made  by  him 
in  this  case  was  not  sufficient  to  warrant  sub- 
mitting the  case  to  the  Jury  for  Its  decision.'* 

The  court  was  justified  In  finding  that 
there  was  not  sufficient  eridence  to  establish 
the  pBlndp&l  allegations  oX  the  complaint, 
and  hence  declined  to  submit  the  case  to  the 
Jury.  It  may  have  been  that  the  main  rea- 
son the  court  granted  the  nonsuit  was  that 
he  concluded  that  the  evidence  was  not  buQ- 
cient  to  charge  the  respondents  with  the 
proximate  cause  of  the  injury  sustained  by 
the  plaintiff,  and  if  that  be  true,  the  court 
did  not  err  in  so  concluding. 

We  find  no  teatimwky  in  the  record  whidi 
shows  that  tiie  book  would  come  out  of  the 
ring  in  the  singletree  because  the  "wire  cable 
was  stiff  and  attached  to  the  trail  book 
without  a  swivel."  Ai^llant  testlfled  tbat 
the  ho(A  came  out  frequently,  several  times  a 
day,  because  in  dragging  It  behind  the  horse 
it  would  catch  on  rough  places  and  become 
uuhooked.  The  evidence  shows  that  the 
horse  In  going  back  up  the  diute  turned 
around  or  left  the  trail,  for  some  reason 
not  shown  by  the  evidence,  and  appellant 
tried  to  go  around  him  and  get  to  his  head, 
but  the  horse  turned  about  very  quickly  and 
made  for  the  back  path,  which  went  between 
the  chute  and  a  tree.  Appellant  tried  to  get 
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there  flrat  and  head  the  horse  off,  hot  did  not 
do  so,  bat  stopped  at  the  tree  because  both 
could  not  go  past  at  the  same  time.  Appel- 
lant was  waTlns  his  hands  and  calling  to 
the  horse  to  Btoff,  which  the  horse  refused  to 
do,  and  after  It  passed  the  tree  the  chain 
swung  around,  and  appellant  was  struck  by 
the  hook.  Appellant  testified  that  he  did 
not  know  when  or  bow  the  hook  became  de- 
tached from  the  ring  in  the  singletree,  and 
it  may  have  been  because  the  singletree  hit 
the  tree,  or  because  of  the  sudden  turn  of 
the  horse,  either  of  which  would  possibly  dis- 
lodge the  hook.  Xo  negligence  Is  charged  be- 
cause of  the  size,  form,  or  position  of  the 
hook  or  the  ring  in  which  it  was  fastened. 
From  the  erldence  it  was  impossible  for 
the  jury  to  say  that  the  cable  caused  the 
hook  to  come  out  of  the  ring,  and  It  would  be 
a  pure  guess  as  to  whether  or  not  the  cable 
caused  the  hook  to  come  out  of  the  ring,  and 
the  Jury,  If  the  case  tiad  been  submitted  to 
them,  would  be  left  to  speoilate  as  to  the 
cause  of  the  hook's  coming  out  of  the  ring. 

The  runaway  horse  brought  about  condi- 
tions not  contemplated  by  any  one.  In  his 
teatimony  appellant  admitted  that  the  horse 
was  a  good  horse  and  well  trained  and  knew 
his  bnalness,  and  that  he  had  nerer  acted 
Qiat  way  b^ore.  It  anmn  that  saddenly, 
withoDt  mutdnA  llie  taorae,  eitb^  through 
fright  or  some  other  cause,  started  to  run 
away,  and  while  amwllant  waa  trying  to  stop 
Urn,  the  aoddent  ocearred.  The  evidence 
does  not  diow  that  beeanae  of  the  twisting 
of  the  cable  tbe  hook  became  detached  from 
tbe  aliifletreek  and  the  Jnzy,  If  it  had  entered 
a  wdicfc  agalnit  tike  detaidants,  woald  have 
bad  to  eaeH  what  cansed  the  hook  to  become 
detached  from  the  singletree.  One  witness 
teatlfled  that  the  horse  was  on  the  gallop 
M  he  came  down  tbe  path. 

In  an  action  for  personal  injury,  a  court 
ongbt  not  to  permit  a  jnry  to  goees  ot  specu- 
late as  to  the  canae  of  an  aoddent  eansing 
■och  injuries.  As  bearing  upon  this  ques- 
tion, aee  Whltetwaae  r.  Bryant  Lumber  &  S. 
Oo^  CO  Wash.  563,  9T  Fae.  TBI;  Olmstead 
T.  Heatings  Shlh^  lUg.  Oo..  48  Wasih.  «S7, 
M  Fac.  474. 

12]  In  Searlea  t.  Manhattan  By.  Oa,  101 
N.  T.  601,  S  M.  a.  66,  the  question  waa  wheth- 
»  or  not  the  cinder  that  fell  in  plaindfl's 
eye  came  from  a  smcdustack  or  whether  it 
came  from  the  ash  pan  of  an  engine  because 
tbe  ash  pan  was  oat  of  repair.  Hie  court 
said: 

"When  the  fact  Is  that  the  damages  claimed 
In  an  action  were  oocsKioned  by  one  of  two 
causes,  for  one  of  which  the  defendant  is  respon- 
sible, and  for  the  other  of  which  it  is  not  re< 
Sponsible,  the  plaiotill!  must  fail  If  bis  evidence 
does  not  show  that  the  damages  were  produced 
by  tbe  former  cause,  and  he  must  fail,  also.  If 
it  is  iust  Bs  probable  that  they  were  caaud 
by  tbe  one  as  by  tbe  other,  as  the  plaintiff  is 
bound  to  make  out  his  case  by  tbe  preponder- 
ance of  evidence.  The  jury  must  not  be  left 
to  mere  conjecture,  and  a  bare  pcesibility  that 
the  damages  were  cantsd  in  conseqneuce  of  tbe 


negligence  and  nnaUUfalness  of  the  def^dsnt 

is  not  sufficient.** 

See,  also,  Taylor  t.  City  of  Yonkers,  105 
N.  Y.  202,  11  N.  B.  642,  S9  Am.  Rep.  402. 

Under  the  facta  a<i  shown  by  the  evidence, 
it  cannot  be  said,  as  a  matter  of  law,  or  at 
all,  that  the  appellant  would  or  would  not 
have  been  injured  If  a  chain  had  been  uned 
instead  of  a  part  chain  and  part  cable,  or 
tliat  be  was  or  was  not  injured  because  of 
the  chain  being  part  cable  and  because  there 
is  no  evidence  whatever  to  give  ttie  court  or 
jury  any  Information  as  to  why  tbls  hook 
hit  the  an^lant,  except  that  it  was  being 
dragged  or  carried  behind  a  runaway  horse, 
and  the  trial  court  held  that  as  a  matter  oC 
law  there  was  no  evidence  from  which  a  rea- 
sonable mind  oould  And  that  the  cable  was 
the  proximate  cause  of  the  accident. 

The  appellant  contends  that  If  respondents 
had  furnished  a  chain  the  chain  would  have 
followed  the  horse  In  his  runaway,  and  fOr 
that  reason  there  would  have  been  no  injury ; 
but  this  is  a  mere  conjecture,  since  if  the 
horse  turned  suddenly,  as  it  appears  be  did 
in  this  case,  with  a  long  chain  dragging  be- 
hind blm,  it  certainly  would  not  have  follow- 
ed In  a  direct  line  vrith  the  horse.  This  con- 
tention is  an  effort  to  assume  facts  which  do 
not  appear  In  tbe  eas&  The  accident  certain- 
ly would  not  liare  hai^ened  had  the  horse 
not  run  away  and  had  tbe  work  progressed 
in  the  nsnal  way;  nor  can  It  be  said  that  the 
acddent  might  reasonably  have  been  expect- 
ed to  happen,  alnoe  the  horse  wtiich  caused 
the  accident  was  correctly  trained,  gentle, 
and  used  to  the  work. 

In  Brown  v.  O,  W.  E.  &  N.  Co.,  68  Or.  403, 
128  Pac.  40,  In  referring  to  the  question  of 
proximate  cause  In  personal  Injury  cases,  tbe 
court  said: 

"The  law  regards  the  oat  as  the  proximate 
canes  of  the  other  without  r^ard  to  tbe  lapse 
of  time,  where  no  other  cause  intervenes  or. 
comes  between  the  Diligence  charged  and  th^ 
Injuries  received  to  contribute  to  It.  There  must 
be  nothing  to  break  the  causal  coDoectloa  be- 
tween the  alleged  negligence  and  the  injuries. " 

In  Cole  v.  German  S.  &  U  Society,  124  Fed. 
lis,  GO  a  C  A.  698,  63  li.  R.  A.  416,  the  court 
said: 

"An  injury  that  results  from  an  act  of 
neidigcnce,  but  that  could  not  have  been  fore- 
seen or  reasonably  anticipated  as  Its  probable 
consequence,  and  that  would  not  have  resulted 
from  itj  had  not  tbe  interpositiou  of  some  new 
and  indeiiendent  cause  interrupted  the  natnnil 
sequence  ot  events,  turned  aside  their  course, 
and  produced  it,  Is  not  aetlonahle.  Such  an 
act  of  negligence  is  the  remote,  and  tbe  inde- 
pendent Intervening  cause  is  the  proximate 
cause  of  the  injury.  A  natural  ctmsequenoe 
of  an  act  is  the  cnisequence  which  wdinarlly 
foUowB  it,  the  result  which  may  be  reasonably 
anticipated  from  It  A  probable  consequence  Is 
cms  that  is  more  likely  to  follow  its  supposed 
cause  than  it  is  to  fail  to  follow  it." 

in  A  proximate  cause  is  one  f^om  which 
the  effect  might  be  expected  to  follow  with- 
out tbe  concurrence  of  any  unusual  drcnm- 
stances.  82  Cyc.  746, 

The  rule  is  thoroughly  establlSbed  tbe 
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anthoTitles  that  proximate  causes  are  such 
as  are  the  ordinary  and  natural  resnlts  of 
the  omlssloii  or  negllgmce  eomplalQed  of, 
and  are  usual  and  might  have  been  reason- 
ably expected  to  occur. 

The  tool  or  appliance  that  caused  the  In- 
Juty  was  a  very  simple  one,  and  the  plaintiff 
had  actually  woriced  with  It  for  several  days 
and  made  trips  every  10  or  15  minutes  with 
It.  He  testified  that  the  hook  came  out  many 
times  every  day,  and  that  he  put  it  back. 
There  is  no  evidence  to  show  that  it  was 
■dai^erous  when  used  in  the  manner  con- 
templated, and  when  the  horse  was  not  run- 
ning away.  There  had  beea  no  trouble  in 
connection  with  the  hook,  except  tiiat  it 
would  come  unhooked  from  the  singletree 
when  the  horse  was  dragging  it  back  over 
rough  ground.  If  the  horse  had  not  been 
running  away,  the  hook  would  not  have  been 
flying  In  the  air.  There  is  no  evidence  that 
there  was  any  bidden  defect  in  it 

As  bearing  upon  the  questions  here  in- 
volved, see  X>rake  v.  U.  P.  By.  Oo..  2  Idaho 
<Hasb.)  487,  21  Pac.  660 ;  Harvey  v.  Alturas 
Coal  Mln.  Co.,  3  Idaho  (Haab.)  510,  31  Pac. 
S19;  Goure  v.  Storey,  17  Idaho,  363, 105  Pac. 
794 ;  Day  v.  develand,  187  Ind.  206,  86  N. 
IS.  864. 

[4]  The  court  did  not  err  In  snstaining  said 
motion  for  a  nonsuit 

Finding  no  reversible  error  in  the  record, 
the  Jndgment  of  the  trial  court  must  be  af- 
firmed, and  it  Is  80  ordered,  with  costs  In  fa- 
vor of  the  respondents. 

BUDOB  and  MOBQAN,  JJ..  concur. 


PIATT  V.  FLAHBBTY  «t  sL    (No.  20048.) 

(Supreme  Court  of  Kansas.    June  12.  1915. 
On  HotioD  for  Behearlng,  Jane  22,  1915.) 

(Bj/lialitt  hy  the  Court.) 

1.  Execution    «=»2Ki  —  Sale  —  REDEkiFnoH 

PeBIOD— COlCPUTATIOIf— "FaOU  THK  DAT  OF 

Sale." 

Under  the  provisions  of  section  476  of  the 
Clvtl  Code  (Gen.  St.  1909,  S  6071)  giving  the 
owner  of  real  property  sold  on  execution  the 
right  to  redeem  the  same  within  18  months  from 
the  day  of  sale,  the  redemption  period  is  reck- 
oned from  the  day  on  which  the  property  is 
stricken  off  by  the  officer  making  the  sale  rather 
than  from  the  time  when  the  sale  is  confirmed. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  8fi  846-850;  Dec.  Dig.  «=9206.] 

2.  Execution    ©»295  —  Sale  —  RsDEifFnoN 
Period — ExraNSiON— Pendency  of  LmoA- 

TION. 

Where  a  sale  has  been  set  aside  by  the  dis- 
trict court,  and  afterwards  the  order  setting 
aside  the  sale  is  vacated  and  the  sale  confirmed, 
and  an  appeal  is  taken  from  the  latter  order, 
and  the  litigation  is  continued  until  after  the 
statutory  period  has  expired,  it  is  competent 
for  the  court  to  give  the  owner  an  opportunity 
to  redeem  within  a  reasonable  time  after  the 
litigation  as  to  the  right  to  redeem  has  been 
concluded. 

[Ed.  Note.— For  other  cases,  see  Executlcmr 
Cent  Dig.  IS  846-850;  Dec  Dig.  «s»206.] 


Appeal    tnm    txtstrlct   Oonrt,  Pawnee 

County. 

Action  by  Uzsie  B.  Piatt  against  Frank  A. 
Flaherty  and  otAers.  From  Judgment  fbr 
defendants,  plaintlfT  appeals.  Ifodlfied. 

H.  S.  Rogers,  of  Ijimed,  and  O.  Bl.  "WU- 
Uams,  of  Hutchinson,  for  appellant  C.  E. 
Lobd^I,  of  Great  Bend,  and  George  Blnney, 
of  Lamed,  for  appellees. 

JOHNSTON.  0.  J.  Does  the  18  months' 
period  of  redemption  provided  by  statute  be- 
gin to  run  at  the  date  of  the  sale  or  at  the 
date  of  the  confirmation  of  the  sale?  Is  the 
principal  question  Involved  In  this  appeal. 

The  material  facts  In  this  case  appear  to 
be  that  a  default  judgment  for  $690  in  plain- 
tiff's favor  against  defendants  Frank  A.  and 
Ella  Flaherty  was  rendered  on  Mardi  4, 1912, 
and  a  mortage  upon  crataln  property  given 
to  secure  the  debt  was  foreclosed.  A  Judg- 
ment by  default  was  also  rendered  in  flavor 
of  the  defendant  the  Central  States  Life  In- 
surance Company  upon  three  notes  amountr 
Ing,  at  that  time,  to  (2,636.80,  $2,636.80.  and 
$4,127.16,  re^tecttvdy,  and  mortgages  upon 
the  same  property  covered  by  plalntlfTs  mort- 
gage and  other  property  In  addltl(m.  given  to 
secure  the  notes,  were  foreclosed.  The  Jndg- 
ment of  the  Central  States  life  Insurance 
Company  was  adjudged  a  first  lien  upon  all 
the  property,  that  of  the  plaintiff  a  second 
lien  upon  the  particular  property,  and  en- 
other  default  Judgment  in  flavor  of  the  Gaar- 
Scott  Company  for  |1,731  a  tSiird  Uen  upon 
all  the  property.  The  land  was  duly  ad- 
vertised for  sale,  and  that  part  covered  by 
plalntUTs  Judgment  sold  on  Mardi  6.  1013. 
On  Hay  26,  1913,  the  Oaar-Soott  Gcnapany 
moved  to  set  aside  the  sale,  and  on  Novem- 
ber 4,  1913,  the  sale  was  set  aside  without 
notlOB  to  the.plalIItifl^  On  January  81,  1914, 
plaintiff  moved  to  confirm  the  sale,  bat  she 
afterwards  learned  that  the  sale  had  been 
set  aside,  and  oo  October  15,  1914,  filed  her 
motlcm  and  notice  to  all  defendants  to  set 
aside  the  order  vacaUng  the  sale.  On  No- 
vember 4,  1914,  the  court  set  aside  the  order 
vacating  tbe  sale ;  defendants  Frank  A.  and 
Ella  Flaherty  an>earing  specially  and  ob- 
jecting to  Uie  Jurisdiction  of  the  court  On 
January  11,  1916,  over  the  objection  of  de- 
fendants Frank  A.  and  BUa  Flaherty,  who 
appeared  q;>ectally,  the  coart  oonflnned  the 
sale  and  ordered  that  they  should  have  18 
months  from  that  day  In  whlcb  to  redeem. 

[t]  The  statutory  provision,  so  flar  as  it 
applies  to  this  controversy,  reads  as  follows: 

"The  defendant  owner  may  redeem  any  real 
property  sold  under  execution,  special  execution, 
or  order  of  sale,  at  the  amount  sold  for,  together 
with  interest,  costs,  and  taxes,  as  provided  for 
in  this  act,  at  any  time  witEin  eighteen  months 
from  the  day  of  sale  as  herein  provided,  and 
shall  In  the  meantime  be  entitled  to  the  poases- 
sion  of  the  pToperty.  *  *  * "  Civ.  Code.  | 
476. 
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Tbei*ft  Is  little  room  tot  Intwpretetloii  of 
tbe  language  used  In  tbe  provision.  The 
period  of  red^nptlon  is  to  be  reclconed  "from 
the  day  of  sale"  and  not  from  the  time  of 
confirmation  of  the  execution  ot  the  deed. 
The  ordinary  meaning  of  tbe  phrase  "from 
the  day  of  sale"  Is  the  day  when  tbe  offer 
is  made  by  the  parchaser  and  accepted  by 
the  officer ;  that  Is,  tbe  day  when  tbe  prop- 
erty Is  Btrlcben  off  by  tbe  officer  making  the 
sale.  This  Is  the  meaning  generally  applied 
to  the  term,  when  nsed  in  connection  with  an 
execntlon  or  jndldal  sale.  Tlie  defendants 
Flaherty  Insist  that  the  day  of  sale  is  the 
time  when  the  sale  Is  completed  by  confirma- 
tion, bnt  conflrmatlon  ttseU  does  not  give 
the  right  of  possession  nor  complete  tbe 
transfer  of  the  title,  where  tb«e  Is  a  rlgbt 
of  redonptlon.  In  snch  a  case  only  a  oer^ 
tiflcate  is  Issued,  and  a  deed  is  not  executed 
until  tbe  period  of  redemption  has  expired. 
In  common  understanding,  tbm  day  of  sale  is 
not  tbe  day  of  oonfinu&tlon,  nor  yet  the  day 
on  whldi  tbe  deed  Is  made  and  the  tiftxutfer 
of  tbe  title  completed.  While  conflrmatlcHi 
Is  a  necessary  step  in  perfecting  a  Judicial 
■ele  and  the  transfer  of  title,  It  usually  oc- 
curs days  after  tbe  sale  is  made  and  at  the 
fbtlowlng  term  of  court  If  the  Legislature 
had  intended  that  redemption  should  be  ret^- 
oned  from  the  cranpletlon  of  the  sale  or  Its 
confirmation.  It  would  seem  Otat  some  other 
fbrm  of  expression  would  have  been  used. 

[1]  While  the  statutory  period  of  redemp- 
tion must  be  reckoned  trom  the  time  when 
tbe  property  is  stricken  off  by  the  officer,  It 
does  not  follow  that  a  court  of  equity  may 
not,  under  certain  circumstances,  extend  the 
[>erlod  of  redemption.  It  is  the  duty  of  the 
courts  to  see  that  parties  are  not  deprived 
of  the  right  of  redemption  glvra  by  statute 
on  account  of  delays  which  are  the  result  of 
proceedings  In  ttie  court  to  determine  ques- 
tions affecting  the  right  of  redemption.  It 
would  seem  that  the  time  might  be  extended 
by  agreement  of  parties  (27  Cya  1815),  and 
perhaps  a  party  by  his  omduct  might  estop 
himself  from  injecting  to  a  reasonable  ex- 
tension of  time  in  which  to  redeem.  In  Neef 
T.  Harrell,  82  Kan.  109  Pac  188,  the 
trial  court  declared  a  Uen  upon  land  and 
adjudged  that  the  land  should  be  sold  sub- 
ject to  the  statutory  right  to  lede^,  and 
spedflcally  fixed  the  period  of  redemptloo  at 
16  mpnths,  when  under  the  law  wly  6 
months'  time  should  have  been  glvra  for  that 
purpose.  Tbe  plaintiff  appealed  tnm  the 
order  allowing  18  months  for  redemption, 
and  on  tbe  appeal  it  was  determined  that 
tbe  redemption  period  In  such  a  case  was 
6  months,  and  that  time  had  expired  when 
tbe  dedsioa  was  made  It  was  held,  how- 
erer,  that  the  defendant  should  not  lose  bis 
il^t  of  redemption  on  account  of  the  ac- 
tion of  the  trial  court,  but  that  he  was  en- 
titled to  an  opportunity  to  exercise  the  ri^t 
after  tbe  final  Judgment  In  the  case  bad  been 
entered.  It  me  detexmlned  that  four  weeks 


after .  the  decision  was*  announced  was  a. 
reasonable  time,  and  tbe  period  of  ledemp-, 
tion  was  extended  that  length  of  time.  In 
Quinton  V.  Adams,  87  Kan.  112, 123  Pac.  740, 
where  redemption  was  interrupted  by  an 
appeal  from  an  order  setting  aside  a  sale 
which  resulted  In  the  reversal  of  the  order 
and  a  direction  to  confirm  the  sale,  the  stat- 
utory period  of  redemption  had  expired  long 
before  the  appeal  was  determined,  and  It 
was  Insisted  that  the  right  to  redeem  had 
been  lost  The  court  however,  held  that  the 
defendant  was  entitled  to  an  opportunity 
to  redeem  after  the  appeal  was  decided  and 
the  mandate  entered,  and  accordingly  about 
two  weeks'  time  was  given  In  which  to  ex- 
ercise the  right  The  rule  In  these  cases 
control  this  one.  The  sale,  as  we  have  seen, 
was  made  on  March  5,  1913,  and  the  IS 
months'  redemption  period  expired  on  Sep- 
tember 6,  1914.  On  November  4,  1913,  and 
without  notice  to  plaintiff,  the  court  set  aside 
the  sale.  On  November  4,  1914,  the  court 
vacated  the  order  setting  aside  the  sale,  and 
on  January  11,  1910,  the  sale  was  conflrmedr 
and  the  court  proceeding  on  the  theory  that 
the  time  of  redemption  should  be  reckoned 
from  tbe  confirmation  of  the  sale,  ordered 
that  redemption  might  be  made  within  IS 
months  after  that  time.  The  action  of  the 
court  In  setting  aride  the  sale  and  then  ra- 
catlng  that  order,  leaving  the  time  of  re- 
demption in  a  state  of  doubt,  and  the  pro- 
tracting of  the  litigation  by  an  appeal  from* 
the  order  as  to  the  time  of  redemption,  af- 
ford good  grounds  for  extending  the  time  of 
redemption  a  reasonable  time  after  tbe  con- 
clusion of  the  litigation.  It  is  contended  on 
this  appeal  that. the  court  OcreA  in  vacating 
the  order  setting  the  sale  aside  after  the 
term  In  which  the  order  was  made.  The 
final  Judgment  In  the  foreclosure  proceeding 
was  not  disturbed.  Tbe  ruling  vacating  the 
order  was  upon  a  matter  which  was  Inci- 
dental to  the  execution  of  the  Judgment. 
The  Judgment  had  not  been  executed,  and 
the  parties  were  still  in  court  and  required 
to  appear  on  notice  In  proceedings  looking 
towards  the  carrying  out  of  tbe  decree  of 
foreclosure.  One  of  the  grounds  of  tbe  mo- 
tion was  that  no  notice  of  the  motion  to  set 
aside  the  sale  was  given,  and  that  the  order 
was  therefore  invalid.  It  was  competent  for 
the  court  to  take  up  the  motion  to  set  aside 
the  order  upon  due  notice  at  any  time  before- 
the  foreclosure  proceeding  was  concluded  and 
tbe  litigation  ended.  Tbe  decision  of  tbe 
court  giving  the  defendants  Flaherty  18 
months  after  the  confirmatlott  of  tbe  deeds, 
cannot  be  sustained.  They  will,  however,  be 
given  what  Is  deemed  a  reasonable  time  aftnr 
this  decision  Is  made  In  which  U>  redeem. 

The  dedelon  of  this  court  Is,  therefore, 
that  tbe  Judgment  of  the  district  court  is 
modified  and.  the  time  Ibr  redemption  is  ex- 
tended nntU  August  IS,  1916;  and  It  Is  fur- 
ther ordered  tbat,  If  the  property  Is  not  re-' 
deemed  on  or  beCun  tbat  datc^  .tbe  sheriff 
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dull  ezecttte  a  4eed  to  the  porcbaaw.  All 
the  Jnatices  concurring. 

On  Motion  for  Bdwarli^ 
Upon  the  motion  for  rehearing,  the  judg- 
ment herein  extending  the  time  for  redemp- 
tion until  August  15,  1915,  Is  modified  to  the 
extent  that,  If  the  property  la  not  redeemed 
on  or  Iwfore  that  date,  the  sheriff  shall  exe- 
cute a  deed  to  the  purchaser,  but  the  de- 
fondants  Flaherty  wUl  be  permitted  to  go 
upon  the  premises  for  the  sole  purpose  of 
harvesting  and  removing  the  annual  crop 
previously  planted  by  tbem,  paying  to  the 
purchaser  at  the  GberlETs  sale  a  landlord's 
share  of  the  crop;  that  Is,  the  usual  and 
customary  rental  of  lands  In  that  community. 


SPENCER  et  al.  v.  BARKER.  (No.  lOSTOt 
(Supreme  Court  of  Kansas.    Jane  12,  1916.) 

(Svltahut  by  tJte  Court.) 

1.  BrEHFTxons  «s»30— IUqhts  or  Widow 

AHD  "OHZIABSn"— BXKKFX  FBBBONAX,  PBOP* 

EBir. 

The  word  "children,"  as  used  in  section 
3484  of  the  GeQeral  Statutes  of  190^  includes 
adults  as  well  as  minors. 

[Ed.  Note.— For  other  cases,  see  EEtgaptiooB, 
Cent  Dig.  |  34;   Dec  Dig.  ^90. 

For  other  definitioDS,  see  Words  and  Phrases, 
First  and  Second  Series,  Child.] 

2.  BxKifPTions  «s»30— RiOHn  or  Widow— 
Exempt  Pebsonal  Pbopibty. 

The  title  to  the  exempt  personal  property, 
which  by  such  section  the  widow  is  allowed  to 
keep  absolutely  for  the  use  of  herself  and  the 
chiioren  of  tiie  deceased,  Tests  In  such  widow 
and  children,  but  Is  not  subject  to  division  or 
partition  by  such  children,  although  they  are 
all  of  age  and  living  away  from  the  residence  of 
the  widow,  so  long  as  the  widow  is  so  situated 
as  to  need  the  beneficial  use  of  such  property. 

[Ed.  Note.— For  other  cases,  see  EzemptiooB, 
Gent.  Dig.  I  84 ;  Dec.  Dig.  «»aO.] 

Burch,  Mason,  and  Dawson,  JJT.,  dissenting. 

(Additional  5yMa&««  by  Editorial  BtaffJ 

8.  WoBDs  AND  Phbasbs— "Entitled." 

One  definitim  of  the  word  "entitled"  is  "to 
give  title  to." 

[Ed.  Kote^For  other  definitions,  see  Words 
and  Phrases,  Entitle.] 

Appeal   firom   District   Court,  Dooglas 

Coimty. 

Action  by  Anna  B.  Spencer  and  others 
against  Emma  D.  Barker.  From  judgment 
for  defendant,  plalntiCFs  appeaL  Remanded, 
with  directions  to  modify. 

Hugh  Means  and  Raymond  F.  Rice,  both 
of  Lawroice,  for  app^lants.  Jno.  Q.  A.  Nor- 
ton and  Waltor  G.  Thlel^  both  of  Lawrence, 
for  appellee. 

WEST,  J.  George  J.  Barker  died,  leaving 
certain  exempt  personal  property.  A  widow, 
three  adult  children  living  in  their  own 
homes,  and  one  daughter,  who  became  of  age 
SeptembCT  7,  1913,  and  at  his  death  was  a 


member  of  bis  family,  together  with  hts  wid- 
ow, who  was  tlie  mother  nooe  of  these 
children,  are  his  heirs.  The  trial  court  hdd 
that  this  property  would  hare  been  exempt 
in  the  hands  of  the  deceased  and  had  now 
all  become  the  absolute  property  of  his  wid- 
ow. The  children  appeal  and  claim  title  to 
and  distribution  of  one-half. 

It  Is  provided  in  the  descents  and  dtetrl- 
bntlon  act  (section  1  [Gen.  Stat  1909,  i  2939]) 
that,  after  allowli^  to  the  widow  and  chil- 
dren the  homestead  and  the  personal  vro^ 
erty  and  other  allowances  ^vided  by  law 
respecting  executors  and  administrators  and 
the  settlement  of  the  estates  of  deceased  per- 
sons, "the  remainder  of  the  real  estate  and 
personal  effects  of  the  Intestate,  not  neoe»> 
sary  for  the  payment  of  debts,  shall  be  dis* 
trlbuted  as  hei^nafter  provided." 

The  next  sectloD  (2936)  provldee  that  the 
homeitead  continued  to  be  occnided  as  a  red- 
dence  by  the  widow  and  (Silldren,  with  all 
Improvements  thereon,  "sihall  be  wholly  ex* 
empt  from  dlstribnilon  under  any  of  ttie  laws 
of  this  state,  and  from  the  payment  of  the 
debts  of  tbe  Intestate,  but  shall  be  the  abso- 
lute property  oC  the  said  widow  and  diR- 
dran." 

Section  2938: 

"If  the  intestate  left  no  children,  the  widow 
shall  be  entitled  to  said  bomestead ;  and  If  ha 
left  children  and  no  widow,  such  children  shall 

be  entitled  to  the  same." 

Provision  is  made  for  partition  or  division 
when  the  widow  marries  or  all  the  children 
arrive  at  age. 

Section  2952  provides.  In  substance,  that 
the  remaining  estate,  In  the  absence  of  a  will, 
descends  In  equal  Shares  to  the  surviving 
children  and  the  living  lasne,  If  any,  of  prior 
deceased  children. 

Section  2964: 

"The  personal  property  of  the  deceased  not 
necessary  for  the  payment  of  debts,  .nor  other- 
wise disposed  of  according  to  law,  shall  be  dis- 
tributed to  the  same  persons  and  in  the  same 
proportions  as  thou^  it  were  real  estata" 

Section  29SS: 

"The  property  Itself  shall  be  dlstribnted  in 
kind  whenever  that  can  be  done  satisfactorily 
and  equitably.  In  other  cases,  the  court  may 
direct  the  property  to  be  sold  and  the  proceeds 
to  be  distributed. 

Turning  to  the  executors  and  administra- 
tors act  and  to  article  3,  concerning  the  in- 
ventory and  allowance  tO)  the  widow  and 
children,  and  the  debts  due  the  estate,  section 
34S0  requires  the  appraisers  to  estimate  and 
appraise  the  property  and  each  item  sepa- 
rately; but  section  3484  provides  tbat,  in  ad- 
dition to  her  portion  of  her  deceased  hus- 
band'^ estate,  the  widow  shall  be  allowed  to 
keep  absolutely,  for  the  use  of  herself  and 
the  children  of  the  deceased,  all  personal 
property  of  the  deceased  which  was  exempt 
to  him  from  sale  and  execution  at  the  time 
of  his  death.  It  is  then  provided  that,  if  there 
be  no  children,  such  articles  shall  belong  to 
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tiie  widow,  aod,  If  children  and  no  widow, 
fbey  shall  belong  to  the  diildrcn. 

Section  3486  refers  to  this  property  as  that 
to  which  "the  widow  and  children  may  be 
entltied"  and  that  which  "shall  be  retained 
by  the  widow  and  diUdroL" 

Section  3604  requires  the  sale  of  personal 
propMl^  except  "each  as  may  be  set  apart 
to  the  widow  and  children,  as  exempt  from 
the  payment  of  debts." 

Section  3603: 

"If  any  personal  property  descend,  and  an 
«qaal  division  thereof  cannot  be  made  in  kind, 
the  probate  court  may  order  the  sale  of  such 
personal  property,  prencribinK  the  time,  place, 
rnhnner  and  terms  of  sale,  and  cause  the  money 
to  be  distributed  according:  ta  the  ri^ts  of  those 
entitled  to  distribution." 

Section  3609  provides  ttiat  if.  upon  the  re- 
tnm  of  the  Inventory  and  appraisement,  It 
appears  that  the  whole  estate  la  not  more 
than  that  to  which  the  "widow  and  children 
are  by  law  entitled,"  without  being  subject 
to  payment  of  debts,  and  there  are  no  debts 
due  the  estate,  or  not  enough  to  pay  expense 
of  coUectlou  and  of  administration,  the  court 
may  order  the  estate  delivered  to  the  widow. 

[1,2]  Before  section  3484  was  given  its 
present  form,  the  provldon  at  one  time  that 
this  v^ogerty  be  for  the  widow  and  minor 
(diiidren  was  changed  to  widow  and  chlldrea 
in  1868.  CompUed  Laws  1802,  c.  218,  S  1; 
Gen.  SUt  1868,  &  37,  f  40;  Lawa  1878,  c 
103,  i  1.  In  (me  Instance  the  court  refused 
to  Ins^  the  word  "minor"  (Vondlver  v.  Van- 
diver,  20  Kan.  SOI),  and  here  the  Let^slature 
has  laminated  it;  and  It  would  seem,  there- 
fore, that  the  word  "children"  la  not  bert; 
confined  to  thrae  undm:  ag& 

It  appears  to  be  the  theory  of  Uie  plain- 
tiCCs  that,  as  the  one  surviving  child  of  the 
deceased  has  become  of  age  and  ceased  to 
live  with  the  widow,  the  intention  of  the 
statute  can  no  longer  be  carried  oat  by  leav- 
ing this  exempt  property  In  the  hands  of  the 
widow,  and  therefore  they  are  entitled  to 
have  It  partitioned  or  divided  the  same  as 
the  homestead  after  the  yoongest  child  be- 
comes oC  age  or  the  widow  marries.  On  the 
other  hand,  it  is  omtended  that  the  stati^es 
did  not  create  a  trusteeshj^  in  the  widow  but 
vested  her  with  the  tlUe  to  this  property, 
and  that  it  la  hers  abs(Hutely;  and  such  waa 
the  conclusion  of  the  court  below. 

It  was  held  in  Barry  v.  Barry,  16  Kan. 
087,  that  a  widow,  whose  husband  died  with- 
out issue,  would  take  the  whole  of  his  estate 
in  case  he  left  a  wlU  wtaai.Bbe  elected  to 
take  under  tlie  law  or  failed  to  take  under 
the  will. 

In  Noecker  r.  Moedcer,  66  Kan.  347,  71 
Paa  815.  it  was  held  that  after  ttie  enact- 
n«ent  of  chapter  163,  }  1,  of  the  Laws  oC  1883, 
providing  that  any  married  person  without 
dilldren  may  defvlse  one-half  <tf  his  or  her 
INreiper^  to  other  veaom  than  the  husband 
or  wlf^  one-half  could  be  willed  away  In 
such  case,  regardless  of  the  survivor's  elec- 
tion to  take  under  the  law. 
149  P.-47 


In  Bre^  v.  DavleSi  94  Kan.  474,  146  Fac. 
1147,  it  was  ruled  tiiat  a  husband  having  no 
children  may  by  will  dispose  of  his  estate. 
Including  exempt  personal  property,  to  per- 
sons other  than  his  wife,  notwithstanding 
her  election  not  to  take  under  the  wllL  Re- 
garding this  exempt  property,  it  was  said  in 
the  opinion  that: 

"ProTiaions  for  setting  apart  specific  property 
to  the  widow  on  the  death  of  her  husband  have 
been  held  to  be  entitled  to  a  liberal  ccHistruction 
for  her  benefit,  and  to  apply  where  there  is  a 
will  as  well  aa  in  the  caae  of  intestacy."  94 
Kan.  476,  146  Fac.  1148. 

At  the  close  of  the  opinion  it  was  said: 
"The  old  rule  that  the  widow  who  elects  not 
to  take  under  the  will  of  her  childless  husband 
gets  just  what  the  law  would  have  given  her 
had  there  been  no  will  i«  modified  by  the  new 
declaration,  so  that  now,  in  that  event,  the  will 
controls  to  the  extent  of  one-half  of  the  proper- 
ty, and  by  the  operation  of  the  law  of  descents 
she  receives  the  remainder."  94  Kan.  477,  146 
Fac.  1148. 

In  Continental  Ins.  Co.  v.  Daly,  Adm*x,  S3 
Kan.  601,  7  Fac,  158,  holding  that  Insurance 
on  this  class  of  property  vested  In  the  widow 
and  children,  and  did  not  become  assets  of 
the  estate  nor  subject  to  distribution,  it  was 
said: 

"Here,  however,  the  property  inaored,  upon 
the  death  of  J.  I*  Daly,  descended  to  his  widow 
and  children,  and  absolutely  vested  in  them, 
and  was  subject  to  their  disposition.  *  *  * 
If  they  desired  to  avail  themselves  of  the  bene- 
fits of  the  policy,  it  was  their  duty,  and  not  that 
of  the  administratrix,  to  have  kept  it  alive  and 
to  comply  with  the  ctmditiona  of  the_policy  to 
be  performed  by  the  insured."  33  Kan.  608, 
7  Fac.  162. 

Like  the  language  just  quoted  In  Breen  v. 
Davles,  this  Indicates  the  view  that  the  wid- 
ow and  chilUreu  obtained  title  to  this  exempt 
property  by  descent  and  not  by  the  provision 
of  the  executors  and  administrators  act  set- 
ting it  apart  for  their  use. 

In  Donmyer  v.  Douniyer,  43  Kan.  444,  23 
Fac.  627,  the  lower  court  held  that  the  widow 
was  entitled  to  keep  absolutely,  for  the  use 
of  herself  and  children  of  the  deceased,  cer- 
tain exempt  propcrty,ln  addition  to  that  men- 
tioned In  the  sixth  subdivision  of  the  exemp- 
tion act  (Gen.  Stat.  1009.  S  3049),  and  this 
court,  speaking  through  ClUef  Justice  Horton, 
said: 

"Giving  the  statute  a  liberal  construction,  we 
think  the  district  court  ruled  rightly  in  holding 
that  the  widow  and  clilldren  were  entitled  to" 
the  items  ol  property  in  dispute. 

In  Taylor  v.  Winnie,  59  Kan.  16,  CI  Fac. 
890,  68  Am.  St  Rep.  339,  it  was  held  that 
the  law  library  of  a  professional  man,  who 
died,  leaving  a  son  more  than  21  years  of  age, 
not  dependent  upon  htm  for  support,  was  ex- 
empt and  passed  absolutely  to  such  son.  In 
the  opinion  It  was  said  that,  to  mtitle  a  wid- 
ow or  children  to  the  benefits  of  the  provi- 
sion in  question,  It  is  not  necessary  that  they 
should  have  been  residing  with  the  deceased 
at  the  time  of  Us  deatti  or  Ox^aadmt  npim 
him  for  Boi^rt 

"There  are  doubtless  greats  reasons  for  pro- 
viding exemptions  in  favor  of  the  bead  of  a  urn- 
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ily  and  extending  the  protection  of  the  exemp- 
tion to  a  widow  or  children  who  were  depend' 
ent  oo  him  for  support.   From  considerations  of 

{lublic .  policy,  however,  an  exemption  is  abso- 
ately  'given  to  one  who  is  not  the  head  of  a 
family ;  and  the  statutes  provide  without  quali- 
fication that  personal  property  of  the  deceased 
at  the  time  of  his  death  shall  be  kept  the 
widow  or  the  children  regardless  of  condition, 
age,  or  residence.  It  Is  contended  that,  where 
there  Is  no  family  relation  or  family  needing 
protection,  there  is  no  reason  why  the  property 
of  the  deceased  should  not  be  appropriated  to 
the  just  claims  of  creditors,  But  this  is  an 
argument  to  be  addressed  to  the  lawmaking  de- 
partment It  was  competent  for  the  Legisla- 
ture to  extend  the  exemption  to  one  who  was 
not  the  head  of  a  family,  and  to  provide  that  up- 
on his  decease  the  property  should  pass  abso- 
lutely to  the  widow  and  children.  It  has  done 
so  in  terms  that  admit  of  no  doabt;  and  with 
the  necessity  or  wisdom  of  such  provision  the 
court  has  nothing  to  do.  It  cannot  be  regarded 
as  a  hardship  upon  creditors,  as  credit  could 
not  have  been  extended  or  satisfaction  antici- 
pated from  the  property  in  tjuestion."  59  Kan. 
18,  01  Pac.  890  (68  Am.  St.  Rep.  339). 

In  support  of  the  theory  that  the  wldovtr 
takes  full  title,  attention  Is  called  to  the  lan- 
guage of  section  3484  that  "In  addition  to  her 
portion"  she  "shall  be  allowed  to  keep  abso- 
lutely, for  the  use  of  herself  and  children 
of  the  deceased,"  the  exempt  property.  To 
keep  absolutely  is  to  invest  one  with  such 
power  and  authority  as  may  well  be  said  to 
amount  to  full  title.  In  the  ordinary  case, 
where  the  husband  dies,  leaving  a  widow  and 
children,  it  would  be  natural  to  suppose  tliat, 
whether  the  latter  be  minors  or  adults,  their 
mother  would  regard  the  admonition  of  the 
statute  to  keep  this  property  absolutely  for 
their  use  as  well  as  for  hers,  and  that  only 
by  this  method  can  the  ordinary  affairs  of 
the  family  bereaved  of  husband  and  father 
be  properly  and  natarally  managed,  ^e  fur- 
ther fact  that  the  statute  is  EAlent  as  to  parti- 
Uon  when  the  children  all  become  of  age  or 
the  widow  marries  ia  urged  as  an  indication 
that  the  Legislature  did  not  intend  that  In 
this  respect  tills  exempt  personal  property 
should  follow  the  rule  applicable  to  thei 
tiomestead.  A  further  suggestion  is  tiiat  the 
Leglslatuie  was  attempting,  by  the  gmeral 
language  used  In  section  3484,  to  make  a  rale 
applicable  to  all  cases  which  would  as  nearly 
-  as  possible,  In  all  cases,  bring  the  desired  re- 
sults, and  it  might  well  be  in  many  instances 
ttiat  the  bona  fide  use  by  tbe  widow  of  the 
exempt  property,  as  directed,  would  neces- 
sarily absorb  and  dissipate  the  property  it- 
self, so  that  tb«e  would  be  nothing  left  for 
division  or  partition  in  any  event.  The  fticts 
that  in  this  case  the  children  were  all  of  age 
bat  one,  who  soon  became  of  ^e,  and  that 
tbe  widow  was  not  their  mother,  do  not  take 
tbe  case  from  under  tbe  role,  but  leave  It  ex- 
actly as  applicable  as  if  the  drcumstances 
were  entirely  different 

[S]  A  careful  scrutiny  of  Uie  statutes,  bow* 
ever,  leads  to  a  different  con<3UBl<m.  "To 
keep  absolutdy,  for  the  use  of  hersdf  and 


children  of  the  deceued,"  means  a  trustee- 
ship In  which  the  widow  ia  trustee  for  herself 
and  children  as  tbe  common  beneflciarles.  If, 
regardless  of  dilldren,  this  property  is  to 
belong  to  her,  how  idle  to  say  (section  3486). 
If  there  be  no  children,  "then  tbe  said  items 
shall  bdong  to  tbe  widow."  If  the  cliildren 
are  not  entitied  to  this  property  as  well  as 
the  widow,  the  language  of  section  3486,  re- 
ferring to  ttiis  property  as  that  "to  which  tbe 
widow  and  cbildnoi  may  be  entitied,"  is  cer- 
tainly inapt;  and,  if  the  widow  is  to  keep  or 
retain  the  property  absolutely  as  full  and 
complete  owner,  the  same  section  uses  strange 
language,  as  when  It  iwovides  that  it  "absU 
be  retained  by  tbe  widow  and  lAildren." 
likewise  section  3504.  referring  to  this  prop- 
erty as  "set  apart  to  the  widow  and  dilldren," 
and  section  8609,  as  "that  to  which  the  wid- 
ow and  children  are  by  law  entitled."  One 
definition  of  "entitled"  is  '*to  glre  Utie  to. 
*  *  *  "  Webster's  New  Int  Diet. ;  Nation 
V.  Tnlley,  86  Kan.  664,  S71, 121  Paa  607.  The 
unmistakable  meaning  of  these  expressions 
(and  they  must  all  be  given  due  force)  is  that 
this  property,  while  mtirely  freed  from  tiie 
reach  of  creditors,  is  wh(rily  dedicated  to 
the  use  of  the  widow  and  children  ot  the 
deceased ;  tbe  titie  being  in  both,  bnt  the  pos- 
session being  in  the  former.  It  is  set  apart 
to  be  ke^t  by  the  widow  alMolntely  for  tbe 
use  of  herself  and  c3iUdren  of  the  deceased, 
to  whom  it  descends  by  the  law  of  descente 
and  distributions,  and  for  wh<nn  It  Is  to  be 
used,  and  by  whom  it  Is  not  to  be  squander- 
ed. Should  a  case  arise  in  which  tbe  widow 
should  attempt  to  fritter  away  this  pn^rty 
foolishly  or  divert  It  or  deprive  the  chlldrMi 
of  their  beneficial  use,  no  reason  sugsests  It- 
self why  they  might  not  proceed  against  b« 
in  order  to  maintain  their  rig:ht8  thus  vested 
In  them  by  the  statute.  Doubtiess  as  long  as 
either  the  widow  or  tbe  children  or  both  are 
so  situated  and  circumstanced  as  to  need  the 
beneficial  use  of  the  property,  it  ia  nt^  sub- 
ject to  iMtrtiUon  or  diTlsion,  but  this  in  no 
wise  militates  against  tfae  title  of  the  chil- 
dren, and  in  this  case,  shouM  tbe  widow  be 
taken  away,  it  seems  perf^ly  clear  that  the 
proi)erty  in  Question  would  go  one-half  to 
her  hdrs  and  tlie  other  half  to  the  beirs  of 
George  J.  Baricer. 

This  appeal  presenta  no  question  whatever 
of  impropet  use  of  tfae  exempt  prop^ty,  sim- 
ply that  ot  title  and  present  right  of  posses- 
sion; and,  Willie  the  decision  of  the  trial 
court  was  correct  In  denying  pUlntlffa*  right 
to  partition  of  tbe  property,  It  was  erroneous 
in  denying  their  titie  to  a  one-half  interest 
therein. 

Tbe  cause  is  therefore  remanded,  with  di- 
rections to  modify  tbe  Judgment  as  Indicated. 

JOHNSTON,  a  J.,  and  POBT&R  and 
MARSHALL,  JJ.,  concurring.  BURCH,  MA- 
SON, and  DAWSON,  JJ.,  dissenting. 
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HOORB  T.  WILSON  «t  aL  (No.  1908S.)t 
(Supreme  Coart  of  Kansas.    June  12,  IftLS.) 

^filflfabuf  bv  the  Court.) 

1.  Appbal  and  Ebrob  «=>1068  —  Haemless 
Ehhob  —  Instbuctiohs  — Action  fob  Dam- 

AOB8.  ' 

Erroneous  instructions  in  a  damage  action, 
with  respect  to  the  rightCulness  of  the  defend- 
ant's conduct,  cannot  be  prejudicial  to  the 
plaintiff,  where  the  jury  find  that  the  acts  com- 
plained of  were  wro&cfol,  but  ooca^oed  him  no 
injury. 

[Ed.  Note.— For  other  caBca,  aee  Appeal  and 
Erro^  GeuL  Dig.  H  4225-1228,  4230;  Dec.  Dig. 
^31068.] 

2.  Appbal  and  Ebeob  <S=»1177— DiflPDsmoN 
or  Cause — Atiobnbt's  Fees  —  Punitive 
Davaoes. 

Upon  the  setting  aside  of  that  part  at  a 
Terdict  which  allows  the  plaintiff  to  recover  his 
attorney's  fees  in  the  action,  be  is  not  entitled 
to  a  new  trial  on  the  ground  that  the  jury  would 
have  allowed  him  punitive  damages  12  they  had 
not  been  erroneously  instructed  that  he  could 
recover  bis  attorney  s  fees,  where  he  Invited  the 
error  by  asking  both  pnnitlTe  damages  and  his 
attorney's  feea. 

[Ed.  Note.— For  other,  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  4^*7-4604,  4dOS-4610; 
Dec  big.  ^ll-^.] 

3.  Appeal  and  Ebbob  €=>1062— Gbound  fob 

RKVERSAL— REFUaAL  TO  SUBUIT  IsaUB— PU- 
NITIVE Dahaqes. 

The  refusal  of  the  court  to  submit  to  the 
jury  the  question  of  the  liability  of  one  of  two 
defendants  (whose  offense,  if  any,  was  of  a  less 
degree)  for  punitive  damages  will  not  ordinari- 
ly be  a  aamcient  ground  for  granting  a  new 
trial,  where  the  jury,  although  having  the  op- 
portunity, find  no  punitive  damages  against  the 
other  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4212-i^;  Dec.  Dig. 
1062.J 

Appeal   from  DUtztct  Oourt,  Staerman 

County. 

Action  by  James  B.  Moore  against  Charles 
W.  Wilson  and  another.  From  Judgment  for 
Aefmdanto,  plaintiff  appeals.  Affirmed. 

0.  C  Peidlen  and  John  Hartzler,  both  ot 
Goodland,  and  Hamilton  &  Hamilton,  ot 
Topeka,  tor  appellaoL  Bi  F.  Murphy,  of 
Goodland,  and  8.  N.  Hawlcea,  of  Topeka,  for 
appellees. 

MASON,  J.  In  1907  the  Governor  of  Kan- 
sas Issued  a  proclamation,  upon  the  noUflca- 
tion  of  the  state  llTe  stock  sanitary  com- 
missioner, and  In  accordance  with  the  stat- 
ute (Gen.  St  lOOd,  |  9140),  establishing  a  ca^ 
tie  quarantine  In  a  number  ot  counties,  In- 
cluding Sherman.  Among  other  matters.  It 
provided  that  cattle  within  the  prescribed  ter- 
ritory should  not  be  moved  without  Inspec- 
tion, and  Che  Issuance  of  a  oertiflcate  of  the 
commissioner,  his  agent  or  Inspector,  de- 
claring them  free  from  mange ;  that  the  own- 
er of  cattle  afflicted  with  mange  should  upon 
notice  from  the  live  stock  sanitary  com- 
mlssicKier,  his  agent  or  Inspector,  dip  them, 
or  give  them  such  other  treatment  as  the 
commissioner  might  require;  and  that.  In 


case  of  the  failure  of  the  owner  to  do  so,  the 
sheriff  might  take  possessl<ni  of  them  and 
treat  Ihem  until  cured.  On  August  U.  1908. 
Charles  W.  WUson,  assuming  to  act  as  a 
deputy  live  stock  commissioner,  visited  the 
ranch  of  James  B.  Hoore  In  'that  county, 
examined  his  cattle,  decided  that  they  were 
infected  with  mange,  and  ordered  them  to  be 
dipped.  Moore  refused  to  comply  with  the 
order.  WUson  then  posted  a  notice  on 
Moore's  granary,  stntfng  that  the  mange  ex- 
isted among  his  cattle,  and  forbidding  any 
cattle  to  be  ifemored  from  the  premises.  Two 
days  later  the  aherlff,  by  direction  of  Wil- 
son, took  Moore's  cattle  and  started  to  drive 
them  to  a  dipping  vat  Moore  began  an  in- 
junction suit,  obtained  from  the  probate 
co.urt  a  restralnlDg  order  against  the  further 
proceedings  of  the  sheriff,  and  repossessed 
lilmself  of  the  cattle.  Moore  complained  to 
John  B.  Baker,  the  state  live  stock  sanitai^ 
commissioner,  who  at  first  sent  an  agent, 
John  C.  Mcintosh,  to  look  Into  the  matter, 
and  later  sent  a  veterinarian  to  examine  the 
cattle.  The  veterinarian  examined  them 
September  3, 1908,  and  pronounced  them  free 
of  mange.  The  restraining  order  bad  been 
kept  in  force  until  September  16,  IMS,  when 
a  hearing  was  had  on  a  motion  to  continue  It, 
and  an  order  was  made  by  the  probate  court 
concluding  thus: 

"ITiereupon  the  defendant,  Charles  Wilson, 
by  J.  a  Mcintosh  on  behalf  of  the  state  of  Kan- 
sas, confesBes  judgment  for  all  the  costs  in  the 
court  and  accruing  costs,  and  thereupon  releas- 
ed the  plaintiff's  cattle  from  quarantine  and 
gave  the  said  cattle  of  plaintiff  a  clear  blU  of 
health  and  said  motion  was  dismissed." 

On  October  9,  1908,  Moore  brought  an  ac- 
tion against  Wilson  and  Bakw,  on  account  of 
their  conduct  In  r^rd  to  his  cattle.  In 
vrhi€h  he  placed  his  damages  at  $600.  By  an 
amendment  made  in  February,  1909,  he  in- 
creased his  estimate  to  $1,600,  Itnnlsed  as 
follows :  Attorneys'  fees,  $300;  slander  of 
herd,  9000;  extra  care  of  herd,  $100;  loss 
ot  cattle  and  depredation,  $400;  punitive 
damages,  $300.  A  trial  resulted  to  a  rav 
diet  and  Judgment  tot  the  detendants,  which 
was  reversed  on  appeal;  this  oourt  holding, 
contrary  to  the  view  of  the  trial  court,  that 
WUson  was  not  a  dn>aty  live  stock  ctmimls- 
slouer,  because  the  statute  made  no  provision 
for  such  a  deputyi^p.  Moore  t.  WUson,  84 
Kan.  745,  116  Pac.  64&  Later  the  i^aintlff 
amended  his  petition.  Increasing  his  claim 
to  $17,020.  At  a  second  trial  a  verdict  was 
returned  In  his  favor  tor  $610;  the  Jury 
finding  that  he  was  mtltled  to  recover  920 
for  attorneys'  fees  In  the  injunction  suit,  and 
$690  for  attorneys'  flses  In  the  present  liti- 
gation. Tbe  court  gave  Judgmoit  tor  $20, 
and  the  plaintiff  appeals. 

[1]  One  of  the  specific  charges  made 
against  Baker  to  the  petition  was  that  he  re- 
fused to  give  the  platotlff  a  oertiflcate  of 
health  for  the  cattle,  as  he  was  required  by 
law  to  do.  ^nie  idalntlff  complains  ot  an  to- 


^s^m  etiMT  Bssss  see  sama  topis  and  KKY-NUMBBB  la  all  Kay-^osAarsA  DIswU  sad  Indviaa 
t  RHiaartng  dmlad  July  JO.  lUI. 
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Btrnctlan  to  the  «ffect  that  no  damages  conM 
be  recovered  on  accotmt  ot  a  lefuaal  to  gLye 
BQdi  a  certtfflcat^  unleaa  It  had  been  demand- 
ed. This  se^a  entirely  reasonable,  bnt  the 
question  need  not  be  determined,  fbr  a  reason 
which  will  be  presently  stated.  Complaint  Is 
also  made  that  the  Instructions  were  nUa- 
leadlng  because  they  stated  at  con^erable 
length  the  powers  of  the  lire  stock  com- 
missioner to  do  certain  things  in  a  certain 
way,  when  there  was  no  evidence  whatever 
that  the  procedure  thus  outlined  had  been 
followed.  The  qaestlon  whether  error  waa 
committed  In  giving  these  instmctlona  need 
not  be  considered  for  this  reason:  The  Jury 
found  that  the  conduct  of  both  the  defendants 
was  wrongful  throughout,  and  therefore  it 
la  obvious  that  no  prejudice  resulted  from  a 
failure  of  the  trial  court  correctly  to  define 
their  duties.  A  specific  finding  was  made 
that  the  attempted  quarantine  of  the  plaln- 
tUTs  cattle  by  the  defendants  was  made 
maliciously  and  without  reasonable  cause. 
The  Jury  weitt  told  that  the  plaintiff  might 
recover  his  attorneys'  fees  In  the  case  on  trial 
if  they  foond  that  any  refusal  to  issue  a  cer- 
tificate of  health  for  his  stock  was  willful 
and  maUdons  and  anjostlflabla  The  Jury 
allowed  these  attorneys'  fees  against  both 
defendants,  and  thereby  neceesaiUy  found 
that  they  'had  been  goUty  of  such  a  refusal. 
But  th^  also  determined,  by  medal  find- 
ings as  well  aa  by  tlie  general  vndlct,  that 
the  plaintiff  suffered  no  sohstantliU  injury  in 
the  matter  b^ond  his  expenditures  for  at- 
torney* fees.  This  qoestifm  of  the  amount 
of  the  plalnUfTa  loss  'could  not  liave  beai  af- 
fected by  any  error  in  the  Inatmctions  as 
to  what  constltated  wrongfol  conduct  on  the 
part  of  the  defendants.  The  finding  cA  the 
Jury  that  prior  to  the  conunencemmt  of  thl» 
acticn  liie  plaintiff  had  suffered  no  actual 
loss  by  reastm  of  the  wrongful  conduct  of  the 
defendants  beyond  the  ezpendltnre  of  f20 
for  the  sorrlces  ot  an  attraney  in  the  injunc- 
tion suit,  not  bdng  affected  by  any  of  the 
Instrnctions  complained  of;  Isomclusive  upon 
that  feature  of  the  case. 

[2]  The  part  of  the  verdict  which  was  bas- 
ed upon  the  llablUty  Incurred  by  the  plain- 
tiff for  attorneys'  fees  in  this  litigation  was 
rlghUy  eliminated.  Evans  v.  Insurance  Co., 
87  Kan.  041,  125  Pac.  86,  41  L.  R.  A.  (N.  S.1 
113a  The  plalntue  contends  that  the  Jury 
would  have  Allowed  punitive  damages  If  they 
had  known  tliat  they  could  not  allow  attor- 
neys' fees.  This  may  be  true.  But  we  can- 
not reverse  the  Juds^mt  at  the  Instance  of 
the  plaintiff  because  of  an  erroneous  instruc- 
tion In  his  fiivor  which  he  had  Invited  by 
asking  a  recovery  of  bis  attorneys'  fees  In  ad- 
dition to  punitive  damages. 

[3]  Complaint  is  made  of  an  Instruction 
that  punitive  damages  could  not  be  recovered 
against  Baker.  Under  the  evidence  there 
was  pertiaps  twm  to  submit  this  question  to 


the  Jury.  But  It  error  was  committed  In  this 
regard  it  was  manlftetly  nonprejudicial.  The 
Jury  allowed  no  punitive  damages  against 
Wilson,  although  they  had  fall  opportunity  to 
do  sa  And  their  finding  that  the  dream- 
stances  did  not  can  for  an  asseaBment  of  such 
damaged  against  Mm  necessarily  implied  that 
none  were  warranted  gainst  Baker,  the 
gravamen  of  the  charge  against  whom  was 
that  be  gave  countenance  to  the  wnwgfol 
conduct  of  Wllsmi.  M<»«over,  the  trial  Judge 
would  evidently  not  have  affirmed  a  vodlct 
charging  Baker  with  punitive  damages,  and 
without  bis  approval  it  conld  not  luve  stood. 
Nor  can  we  think  that  Justice  could  be  snl>- 
served  by  remanding  the  cause  txji  trial  upon 
the  Issue  of  Baker's  liability  for  punitive 
damngpR. 

The  plaintiff  contends  that  the  special  find- 
ings are  InconslBtent  with  each  other.  One 
instance  Is  tbls:  The  Jury  found  that  Wilson 
told  pTosjMKtlve  buyers  of  the  cattle  In  No- 
vember that  he  would  not  allow  tbem  to  be 
shipped  If  sold,  and  also  returned  a  negative 
answer  to  the  question:  ''Was  plaLntiff  com- 
pelled to  keep  his  herd  of  cattle  over  winter 
because  of  the  wrongful  acts  of  defendants?" 
Wilson's  threat  tended  to  discourage  buyers, 
l)ut  it  would  not  unavoidably  prevent  a  sale, 
and  no  necessary  inconsistency  In  these  au- 
awers  Is  apparent  The  Jury  were  also  ask- 
ed. If  they  anawered  the  question  just  quot- 
ed In  the  affirmative,  to  state  whether  such 
wrongful  acts  were  malicious  and  oppressive. 
They  answered  In  the  negative.  No  answer 
waa  required  by  the  form  of  the  question, 
and  the  Jury  seemingly  meant  merely  to  re- 
peat their  negation  of  the  theory  that  the 
plaintiff  had  been  compelled  to  keep  his  cat- 
tle all  the  winter.  The  wrongful  acts  found 
to  have  been  committed  by  the  defendants 
had  a  natural  tendency  to  Injure  the  plain- 
tiff, but  whether  they  actually  had  that  ef- 
fect was  for  the  Jury  to  decide. 

The  Judgment  Is  affirmed.  AU  the  Justices 
concurring,  except  DAWSON,  J.,  not  sitting, 
having  been  of  counsd. 


HATCLIFFB  v.  SPEITH  et  aL  (No.  18568.) 
(Supreme  Court  of  Kansas.   June  12.  IMS.) 

(Sj/llabua  ht  iU  Court.) 

1.  MuNiciPAi,  CoBPouixoNs  <s=»706— Snnra 

—  OPEBATtON  OB-  AUTOHOBIUB  —  Ca»  KX- 

QUIRED. 

Ordinarily  it  is  the  dutr  of  a  person  operat* 
ing  an  automobile  in  a  street  In  which  there  Is 
a  group  of  children  playing,  not  only  to  bring 
his  automobile  under  control,  but  to  gire  warn- 
ing of  approach  and  to  manage  hia  car  with  ref- 
erence to  the  risk  that  children  may  not  exercise 
the  care  for  their  own  protection  that  adults  are 
ex[>ected  to  exercise. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporntions.  Cent  Dig.  H  1S15-1517;  Dec. 
Dig.  «»70e.] 
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S.  MinrioiPAi.  CoBPOBAnoif s  ^b706— Stbebts 

AUTOHOBILB  AOOXDBNT  —  NBOUaBNOB  — 

QUBSnoNS  FOB  JtTBT. 

Whether  the  defendants,  who  were  driving 
an  automobile  along  a  street  In  which  a  number 
of  children  were  phtying  and  collided  vitb  and 
injured  one  of  them  and  who  approached  the 
cmldrea  without  signals  or  warnings,  exercised 
ordinary  care,  or  whether  the  plaintiff,  who  was 
over  13  years  old.  and  who  started  across  the 
street  without  lootdng  tor  or  observing  the  ap- 
proach of  the  automobile  which  was  coming  at 
a  moderate  rate  of  speed,  was  guilty  of  contrib- 
utory negligence,  were  questions  for  the  deter- 
mination of  a  jury. 

[Ed.  Note.— For  other  eaaes,  see  Municipal 
Oorporati<nia,  Oent  X^.  |  iBlSi  Dec.  Dig. 
706.] 

Ai^peal  from  District  Ooart,  Oberokee 
Ooonty. 

Action  by  June  Batcliffe,  a  minor,  etc., 
agatnat  Robert  Spelth  and  others.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Beversed. 

R-  J.  W.  Bloom,  of  Richland,  Mo.,  for  ap- 
pellant E.  M.  Tracewell  and  W.  J.  Moore, 
both  of  Columbus,  for  appellees.  . 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  damages  tor  Injuries  sustained  by 
a  girl  in  a  collision  with  an  automobile  on  a 
public  highway.  June  Ratellffe,  who  was  a 
little  over  13  years  of  age,  and  a  number  of 
other  children,  were  playing  on  the  way 
home  from  school  as  they  passed  south  on 
High  School  avenue.  A  group  of  the  boys 
were  throwing  Osage  apples  at  a  number  of 
the  girls,  and,  while  June  and  some  others 
were  running  diagonally  across  the  street 
looking  in  the  direction  from  which  the  ap- 
ples were  being  thrown,  the  defendants,  who 
were  coming  from  the  east  on  Maple  street 
driving  their  automobile  at  a  moderate  rate 
of  speed,  collided  with  Jime,  who  did  not  ob- 
serve the  approach  of  the  automobile  at  the 
Intersection  of  the  streets.  No  signal  or 
warning  of  their  approach  was  given  by  the 
defendants,  and,  as  June  was  looking  In  an- 
other direction,  she  did  not  observe  the  au- 
tomobile nor  know  that  it  was  In  the  street 
until  the  collision  occurred.  It  appears 
that  there  were  no  obstructions  to  prevent 
a  view  from  a  point  200  feet  east  of  the  In- 
tersection of  the  streets,  the  direction  from 
which  the  automobile  was  coming,  nor  from 
a  point  134  feet  north  on  High  School  ave- 
nue, the  direction  from  which  the  children 
were  coming.  Some  effort  appears  to  have 
been  made  to  swerve  the  machine  from  its 
course  BO  aa  to  avoid  the  collision  as  the 
front  wheel  passed  the  girl  without  hitting 
her,  but  she  strack  or  was  struck  by  the 
hind  wheel  or  the  hinder  part  of  the  auto- 
mobQe.  Some  of  the  testimony  was  to  the 
effect  that  she  ran  into  the  car,  while  she 
says  that  the  car  ran  against  her.  After  the 
ptolntllTB  testimony  was  concluded,  the 
court  sustained  defendants'  demurrer  to  the 
evidence  and  gave  judgment  for  the  defend- 
ants. 


[1]  Hie  pUdntUC,  who  prosecates  this  ao* 
tlon  by  her  not  friend,  alleged  that  the  de- 
fendants were  negllgnt  in  falling  to  glTe 
any  warning  or  algnal  of  their  approach  and 
in  foiling  to  steer  the  automobile  so  as  to 
avoid  striking  her,  a  child  of  Immature  years. 
The  defendants  denied  that  the  injury  re- 
sulted from  their  negligence^  and  Insisted 
that  the  Injury  was  the  result  at  June's  con- 
tributory negligence.  It  Is  a  dose  qnestloa 
whether  the  injury  was  the  proximate  result 
of  the  defendants'  negligence  m  of  the  plain- 
tiff's contributory  neg^gmce,  hut  OTldently 
these  wae  questions  of  fhct  whidk  should 
have  been  submittsd  to  a  jury.  It  Is  true 
that  the  def^dants  driving  at  a  modeiv 
ate  rate  of  speed,  but  care  in  this  respect 
was  not  the  full  measure  of  their  duty  to 
persons  passing  aUatg  or  across  the  street 
It  is  true,  also,  that  motorists  may  tffdlnarily 
assume  that  pedestrians  or  others  using 
the  street  will  exerdse  ordinal  cara  They 
have  no  right,  however,  to  assume  that  the 
way  wUl  always  be  dear  and  txATtHen  wiU 
always  be  alert  to  kv<AA  collision.  On  the 
other  hand,  it  Is  their  dut7  to  be  vigilant 
and  careful  to  avoid  injuring  those  who  are 
sharing  the  use  of  the  streets  with  them. 
Williams  V.  Benson,  87  Kan.  421,  124  Paa 
531.  It  is  Incumbent  on  them  to  be  particu- 
larly watdifal  at  street  crossings,  at  places 
where  many  are  hoarding  or  leaving  street 
cars,  at  iflaces  of  entertainment  where  large 
nundQeiB  are  coming  and  going,  at  public 
d(!hool  buildings,  and  in  such  places  where  on 
account  of  the  crowd  or  confusion  or  other 
circumstances  peoi^e  are  not  likely  to  ob- 
serve the  aiq;>roftch  of  aattunobllea.  EepwAAl- 
ly  is  it  their  du^  to  be  alert  and  watchful 
near  sdiool  bouses  and  where  there  are 
groups  of  children  who  may  not  exercise  the 
care  or  take  the  precautions  that  would  be 
observed  by  people  of  more  mature  years. 
All  know  that  children  impelled  by  the  in- 
stincts of  Immaturity  are  often  heedless  ot 
danger,  and  hfflice  motorists  are  bound  to 
exercise  a  degree  of  care  and  caution  com- 
mensurate with  this  known  characteristic 
and  the  circumstances  of  the  situation,  it 
Is  said  that  the  t^rator  of  a  "car  in  a  street 
where  there  are  chlldroi  may  well  be  re- 
quired to  manage  hla  car  with  reference  to 
all  the  risks' that  may  reasonably  be  exi)ected, 
and  among  these  may  be  reckoned  the  risks 
arising  from  the  heedlessness  and  indiscre- 
tion of  children  in  the  street."  Collins  v. 
South  Boston  Railroad,  142  Mass.  301,  312, 
7  N.  K.  856,  858,  S6  Am.  Rep.  676.  Greater 
precautions  are  to  be  taken  In  a  crowded 
street  of  a  city  than  In  a  country  highway, 
and  a  care  which  would  be  sufflclent  as  to 
adults  would  be  wholly  Inadequate  where  the 
safety  of  dilldren  was  involved.  Here  there 
was  a  crowd  of  children  engrossed  in  ploy. 
They  could  be  seen  for  a  considerable  dis- 
tance, and  It  was  obvious,  too,  that  tb^ 
attention  was  upon  the  play,  rather  than 
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upon  the  possible  as^roacb  of  an  automobile. 
Seeing  tliat  they  were  engrossed  In  play.  It 
was  the  duty  of  detfendants  to  sound  the 
horn  or  give  some  suitable  signal  of  their 
approach.  While  the  speed  of  the  automobile 
was  moderate,  it  appears  that  the  children 
did  not  see  it  and  had  no  knowledge  of  its 
ai^roach  untl^  the  collision  occurred.  A 
blast  of  the  horn  or  other  warning  signal 
would  doubtless  have  arrested  their  attention 
and  enabled  the  plaintlfF  to  have  avoided 
the  collision  and  saved  herself.  The  law  re- 
quires that  an  automobile  shall  be  provided 
with  a  suitable  horn,  bell,  or  other  signal, 
and  when  there  is  a  crowd  of  children,  or 
even  adults,  in  a  street  who  are  apparently 
unaware  of  the  approach  of  an  automobile, 
the  least  of  the  precautions  that  the  motor- 
ist should  take  Is  to  sound  the  horn  and 
give  them  a  warning  of  the  danger  and  an 
opportunity  to  protect  themselves.  Some 
such  care  as  Is  to  be  exercised  In  the  streets 
of  a  crowded  city  was  required  in  this  In- 
stance. In  Lampe  v.  Jacobsen,  46  Wash.  533, 
53ft.  80  Pac.  654,  655,  it  was  said: 

"The  operation  of  an  automobile  npon  the 
crowded  streets  of  a  city  neceseitates  ez<H>ediBg 
carefulness  on  the  part  the  driver.  Moving 
quietly  as  It  does,  without  Uie  noise  which  ac- 
companies the  movemeats  of  a  street  car  or  oth- 
er ordinary  heavy  vehicle,  it  is  necessary  that 
caution  should  be  continuously  exercised  to 
avoid  collisicms  with  pedestrians  unaware  of  its 
approach.  The  speed  should  be  limited,  warn- 
ings of  approach  given,  and  skiU  and  can  in  its 
management  so  exercised  as  to  anticipate  such 
collisions  as  the  nature  of  the  machine  and  the 
locality  might  suggest  as  liable  to  occur  in  tiie 
absence  of  such  precautions.**  Huddy  on  Au- 
tomobfles  (8d  Ed.)  f  101. 

Under  the  drcomstances  shown,  the  fail- 
ure of  the  defiendants  to  give  any  warning 
<a  the  appiwudi  of  tbe  automobile  tends  to 
estabUflb  neeUsence  on  their  part  and  is  at 
least  sofflcient  to  take  the  case  to  Uie  Jury. 

[2]  The  question  remains:  Does  tbe  con- 
duct of  the  plaintiff  and  her  lack  of  care  bar 
a  recoveiy?  Can  it  be  sold,  as  a  matter  of 
law,  that  abe  waiLgtiilty  of  contrilnitoiy  neg^ 
llgence?  Althon^  quite  yonns,  she  must  be 
held  to  the  exerdae  of  that  degree  of  care 
which  can  reasonably  be  expected  from  one 
of  her  age  under  the  same  drcumatancea. 
She  was  luffldently  mature  to  understand 
tbe  peril  c»f  stepping  in  fnxit  cf  an  automo- 
Ule  even  when  running  at  a  rate  of  fircm  six 
to  eight  miles  on  hour.  If  she  bad  known  of 
the  approach  of  the  automobile  and  had  pur- 
posely undertaken  to  outrun  It,  there  would 
be  rofmi  tor  tiie  contentl<»L  tbat  it  would  be 
oontrUmtory  negligence  In  one  at  ber  age. 
Tbe  testimony,  bowever,  la  tbat  she  was 
looking  in  another  direction  and  had  no 
knowledge  of  the  approach  of  the  automobile. 
A  pedestrian  is  not  necessarily  negligent  who 
starts  across  a  street  without  Ux^lng  or  lis* 
tenlng  to  ascertain  whether  an  automobile  la 
approaching.  Williams  t.  Benson,  87  Kan. 
421,  124  Pac  581 ;  Hennessey  v.  liylor,  189 
Uaas.  583,  76      E.  224,  3  L.  R.  A.  (N.  S.) 


345v  4  Ann.  Oas.  806.  If,  while  plaintiff  was 
running  and  playing,  she  had  given  any 
thought  to  the  possibility  of  a  collision,  she 
naturally  would  have  assumed  tbat  an  ap- 
proacbtug  motorist  would  exercise  care  and 
would  sound  the  born  and  give  some  warning 
of  his  approach.  Under  all  the  circumstances 
of  the  case,  whether  June  exercised  such 
care  as  could  be  reasonably  expected  from 
one  of  her  age.  Judgment,  and  experience 
was  fairly  a  question  for  the  determination 
of  a  Jury.  Turner  v.  Hall,  74  N.  J.  I^w,  214, 
64  Atl.  lOeO;  Lj-nch  v.  Shearer,  83  Conn.  73, 
75  AtL  88;  Thles  v.  O^omas,  77  N.  Y.  Supp. 
276;  Haake  v.  Davis,  166  Mo.  App.  249,  148 
S.  W.  450;  Johnson  v.  Kelleher,  155  Mass. 
125,  29  N.  E.  200;  Burvaiit  v.  Wolfe,  126  La. 
787,  52  So.  1025,  29  U  K.  A.  (N.  677;  note, 
42  L.  R.  A.  (N.  S.)  1178. 

The  Judgment  of  the  district  court  will 
be  revuised,  and  the  cause  remanded  for  a 
new  triaL  All  the  Justices  ccmcurrlng. 


TI6EB  DBIUj  HFG.  CO.  t.  RICB. 
(No.  19567.) 
(Suproae  Court  of  Kansas.   June  12,  1A150 

(Syllabua  bu  the  Court.) 

1.  New  Trial  €=»89  —  Grounds  — Accident 
AND  Sdbpbisk— Pleading  and  Proof. 

A  judgment  will  not  be  reversed  on  aoeoont 
of  accident  and  surprise  In  the  introductim  of 
evidence,  wliere  the  pleadinc  ot  the  oppoaite 
party  discloses  the  Cetcts  which  that  evidence 
tends  to  prove. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  177-180;  Dec.  Dig.  «3>88.] 

2.  New  Tbial  <=>102  —  Newlt  DncovEBin 

BVIDEHCK— DlUOKNOB. 

A  judgment  will  not  be  reversed  because  of 
newly  discovered  evidence,  whe^e  the  party  oom- 
plaining  had  access  to  all,  aud  took  the  deposi- 
tions of  part,  of  the  witnesses  disclosing  such 
newly  discovered  evidence.  In  the  abeence  of  any 
showing  of  diligence  to  produce  mu^  evid^ice  at 
the  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  S§  207,  210-214 ;  Dec.  Dig.  «3=9l02!] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  the  Tiger  Drill  Manufacturing 
Company  against  A.  E.  Klce.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

D.  B.  Fuller,  of  Bureka,  tor  appellant. 
Howard  J.  Hodgson,  of  Eureka,  fbr  appellee. 

MARSHALL,  J.  Tbe  plaltttlfT  aUeged  that 
the  note  sued  on  bad  been  executed  and  de- 
livered to  the  J.  8.  Bowell  Manufacturlns 
Company,  a  corporation;  that  the  company, 
for  a  valuable  consideration,  before  m^- 
rlty,  transferred  and  delivered  tbe  note  to 
the  German  National  Bank  of  Beaver  Dam, 
Wis.;  and  that  tbe  bank  in  like  manner 
transferred  and  dellv^ed  tbe  note  to  T,  &. 
Roberts,  who  in  turn,  for  a  valuable  consid- 
eration, transferred  and  delivered  tbe  same 
to  the  plaintiff. 
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The  defendant  allied  that  the  note  was  • 
given  for  stock  In  the  payee  corporation ;  i 
that  false  representations  were  made  by  the  j 
paj'ee  to  Induce  ttie  defendant  to  purchase  j 
the  8tO(^  and  give  the  note ;  that  the  de-  [ 
fendant  waa  employed  as  a  traveling  aalea- : 
man ;  that  the  note  ww  to  be  paid  oat  of 
commls8i<m8  earned  by  defendant  as  anch  i 
salesman  and  oat  of  the  cU\idends  on  the  { 
stock  in  the  corporation  held  by  the  defend- 
ant; that  the  payee  became  Insolvent,  sold 
its  assets  and  property,  and  was  nnable  to 
perform  Its  contract  with  the  defendant; 
that,  after  the  execution  and  delivery  of  the 
note,  the  J.  S.  Bowell  Manufacturing  Com- 
pany became  financially  embarrassed  and  In- 
solvent, and  thereafter  the  plaintiff,  the  Tig- 
er Drill  Manufacturing  Company,  through 
its  president,  T.  S.  Koberts,  entered  into  a 
contract  both  orally  and  in  writing,  under 
the  terms  and  provisions  of  which  It  was 
agreed  by  and  between  the  J.  3.  Bowell 
Manufacturing  Company,  through  its  officers, 
and  the  Tiger  I>riU  Manufacturing  Company, 
through  Its  president,  T.  S,  Roberts,  that.  In 
consideration  of  the  sale  and  transfer  of  the  , 
property  and  business  of  the  J.  S.  Bowell 
Manufacturing  Company  to  the  Tiger  Drill ! 
Manufacturing  Company,  that  company  would 
pay  aU  the  debts  of  the  J.  8.  Bowell  Manu- 
facturing Company,  and  in  the  agreement 
and  contract  It  was  specifically  agreed  tliat 
the  note  sued  on  in  this  action,  which  was 
then  held  by  a  certain  bank  as  collateral 
security  on  Indebtedness  due  by  the  J.  S. 
Rowell  Manufacturing  Company,  the  name 
of  which  bank  the  defentlaiit  was  unable  to 
state,  should  be  paid  by  the  Tiger  Drill 
Manufacturing  Company,  the  plaintiff  In  this 
action,  and  the  note  canceled  and  surrender- 
ed to  this  defendant. 

The  defendant  testified  that  he  had  a  con- 
versation with  T.  S.  Roberts,  president  of 
the  Tiger  Drill  Manufacturing  Company,  at 
Kansas  City,  In  which  Roberts  told  the  de- 
fendant, in  substance,  that  he  (Roberta)  saw 
the  contract  of  the  defendant  at  the  meeting 
of  the  creditors  of  the  J.  fi.  Rowell  Manu- 
facturing Company,  In  Beaver  Dam,  Wis., 
and  the  creditors  all  agreed  that  the  note  in 
question  should  be  paid  off  out  of  his  com- 
misslons  that  he  bad  earned ;  that  he  had 
not  received  a  cent  out  of  the  business,  and 
they  had  the  stock  and  did  not  expect  him 
to  pay  anything  on  the  note;  that  the  note 
would  be  canceled;  that  It  was  a  $200,000 
plant;  and  that  Roberts  bought  It  for  fl, 
with  an  agreement  that  he  was  to  settle  with 
all  creditors,  and  the  Rice  note  was  te  be 
taken  in  as  one  of  the  creditors.  The  plain- 
tiff gave  notice  that  it  was  surprised  at  this 
testimony,  but  made  no  application  for  a 
continuance  at  that  time. 

The  depositions  of  M.  A.  Jacobs,  cashier  of 
the  German  National  Bank,  and  of  T.  S. 
Roberts,  were  read  on  the  trial. 

On  the  motion  for  a  new  trial,  the  affi- 
davits of  T.  S.  Roberts,  .James  D.  Malooe, 


and  H.  A.  Jacobs  were  read  In  support  of 
the  allegation  of  newly  discovered  evldMiee. 
The  affidavit  of  Roberts  contradicted  the  ev- 
idence of  the  defendant  concerning  the  con- 
versation with  him  at  Kansas  City.  Other 
than  surprise,  there  is  no  reason  given  tor 
not  having  the  depositions  or  other  evidence 
of  these  witnesses  at  the  trlaL 

[1]  The  plalDtlff  argues  that  It  ought  to 
have  been  granted  a  new  trial  because  of 
surprise  in  the  testimony  of  the  defendant 
concerning  the  conversation  with  T.  S.  Rob- 
erts at  Kansas  City,  and  because  of  the  new- 
ly discovered  evidence -to  contradict  that  tes- 
timony. The  facts  which  this  evidence  tend- 
ed to  establish  were  disclosed  In  the  answer. 
The  depositions  of  T.  S.  Roberts  and  of  the 
cashier  of  the  bank  mentioned  In  the  answer 
were  taken  and  were  read  on  the  trial.  Why 
they  were  not  examined  concerning  the  mat- 
ters alleged  In  the  answer  Is  not  shown. 
They  and  the  officers  of  the  J.  S.  Rowell 
Manufacturing  Company  could  testify  to  the 
transactions  connected  with  the  note.  The 
afi^davits  of  T.  S.  Roberts,  the  cashier  of  the 
bank,  and  of  the  attorney  for  the  J.  S.  Bow- 
ell Manufacturing  Company,  were  read  on 
the  hearing  of  the  motion  for  a  new  trlaL 
These  affidavits  disclosed  what  their  evi- 
dence would  probably  be,  but  they  did  not 
show  why  their  evidence  had  not  been  taken 
or  produced  at  the  trial.  The  plaintiff  did 
not,  on  the  hearing  of  the  motion  for  a  new. 
trial,  show  accident  or  surprise  which  ordi- 
nary prudeuce  could  not  have  guarded 
against 

[2]  Why  was  this  evidence  not  produced 
on  tlie  trial?  Itte  plaintiff  did  not  answer 
the  Question.  It  was  the  duty  of  the  plain- 
tiff to  show  why  that  evidence  was  not  pro- 
duced and  to  show  that  It  wos  through  no 
wont  of  diligence  on  its  part  that  the  evi- 
dence was  not  then  produced.  It  waa  like- 
wise the  duty  of  the  plaintiff  to  show  what 
effort  it  made  to  procure  that  evidence.  No 
showing  was  made  concerning  any  of  these 
matters.  When  the  defendant,  In  his  answer, 
set  out  the  facts  on  which  he  would  rely, 
and  the  plaintiff  examined  some  of  the  wit- 
nesses by  which  those  facts  could  be  con- 
troverted, if  they  were  not  true,  and  the 
plaintiff  failed  to  produce  the  evidence  of 
these  witnesses  at  the  trial,  and  gave  no 
reason  for  not  producing  that  evidence.  It 
cannot  be  beard  to  say  that  It  was  surprised 
in  a  way  that  ordinary  prudence  could  not 
have  guarded  against,  or  that  It  could  not, 
with  reasonable  diligence,  have  discovered 
the  evidence  and  produced  it  at  the  trial. 

Many  decisions  of  this  court  supported  the 
views  herein  expressed,  a  few  of  which  are 
Smith  v.  Williams,  11  Kao.  104;  Cl&rk  v. 
Noroian,  24  Kan.  61S;  Carson,  Pirie,  Scott 
&  Co.  V.  C.  M.  Henderson  &  Co.,  34  Kan. 
404,  8  Pac.  727;  Cudahy  v.  Hays,  74  Kan. 
124,  85  Pac.  811 ;  Llllard  v.  Ballway  Co.,  7» 
Kan.  25,  98  Pac.  218. 

The  plolotlff  has  not  shown  anything  to 
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Justify  a  revenul  of  tlie  Judgment ;  and  It  Is 
therefore  affirmed.  All  ttie  JustlceB  concur- 
ring. 


STBVBNS-SCOTT  GRAIN  CO.  t.  ATCHI- 
SON, T.  &  S.  F.  BY.  00.   (No.  19671.) 

(Supreme  Court  of  Kansas.   June  12, 1915.) 

(Bi/ttabut  iv  the  OovriJ 

1.  Cabbiebs  4=9l35  —  IwjuBT  to  SniPsrawT  — 
.  Dakages  Recoverabuc— Intebest. 

In  an  action  against  a  carrier  for  damages 
on  account  of  the  injury  to  or  destruction  of 
property  In  transit,  Interest  Is  not  recorerable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §8  557-^9,  S99-«(«,  603%-601^; 
Dec.  Dig.  €»133.] 

2.  Cabbibbs  ^=>94^Sale  or  Shipmbrv— Lu- 
BiLrry  or  Cabbibb— Interest. 

A  carrier  wbidi  sella  property  because  of 
the  refusal  of  the  consignee '  to  receive  It  f s 
chargeable  with  interetit  on  the  proceeds  in  «- 
cess  of  the  freight  during  the  time  they  are 
withheld  from  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  367-395,  456;  Dec  Dig.  «=»94.] 

Appeal  from  Dlstrlcfe  Court,  SedgwiclE 

County. 

Action  by  the  StevMis-Scott  Grain  Com- 
pany against  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company.  From  Judgment  for 
defendant,  plain  UfC  appeals.  Modified  and 
affirmed. 

O.  A.  Keadi,  of  Wlctalta,  for  appeUant 
W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  oC  Topeka,  and  Houston  ft  Brooks,  of 
Wichita,  for  appellee. 

MASON,  3.  Hie  Sterens-Scott  Grain  Com- 
pany stamped  a  car  of  wheat  by  the  Santa  B<6 
Railroad  from  Wichita  to  San  Antonio.  It 
ires  80  badly  Injured  In  transit  that  the  con- 
signee refused  to  receive  it,  and  It  was  sold 
by '  the  carrier,  bringing  f298.  a%e  grain 
company  brou^t  an  action  against  the  rail- 
way company  to  recover  compensation  for 
Its  loss,  and  obtained  a  Judgment  for  9789.17, 
whtd)  was  found  to  be  the  market  value  of 
the  wheat  at  San  Antonio,  In  Its  original  con- 
dition. Tbe  plaintiff  appeals  on  the  ground 
that  It  ought  also  to  have  been  allowed  In- 
teirest  on  this  amount  from  July  1,  190S,  Uie 
time  of  the  arrival  of  the  wheat 

[1j  It  baa  been  repeatedly  decided  by  this 
court  that  Interest  cannot  be  allowed  upon 
unliquidated  damages  for  a  tort  which  does 
not  benefit  the  estate  of  the  wrongdoer.  A., 
T.  ft  S.  F.  R.  Co.  V.  Ayers,  S6  Kan.  176,  42 
Pac.  722;  MlUing  Co.  v.  Buoy,  71  Kan.  293, 
80  Pac.  S91.  Tbe  doctrine  Is  graeral  that  in 
tbe  case  of  damages  for  sudi  wrongs  as  inju- 
ries to  the  person  or  reputation,  Inasmuch  as 
tbe  compensation  to  be  awarded  Is  necessa- 
rily a  matter  of  general  estimate,  tbe  amount 
not  being  subject  to  any  exact  ascertainment. 
Interest  is  not  allowed.  22  Cya  1500.  A  dis- 
tinction Is  sometimes  made  between  allow- 
ances ot  interest  and  allowances  of  compen- 


sation for  delay,  measured  by  tbe  1^1  rate 
of  InteresL  It  Is  said  that  in  arriving  at  tbe 
amount  to  be  allowed  the  jury  may  take  into 
account  any  delay  that  has  occurred,  al- 
thoQi^  they  may  not  allow  Interest  by  that 
name.  Note,  1  Ann.  Gas.  704;  22  Cyc.  1502. 
That  rule  may  have  a  proper  field  ot  opera- 
tion where  the  allowance  can  only  be  based 
on  a  more  or  less  hidefinlte  estimate,  but  oth- 
erwise the  distlnetlon  Is  a  mere  v^4>al  one-. 
Interest,  as  such,  is  a  creation  of  the  stat- 
ute. 22  Cyc.  14*^.  And  to  determine  wheth- 
er It  is  to  be  allowed  In  a  particular  case  Is 
a  mere  matter  of  statutory  interpretation, 
nie  real  question  which  Is  tbe  subject  ot 
controversy  Is  whether  in  a  glvm  Instance, 
which  does  not  fall  within  tbe  statute,  an 
aggrieved  person  Is  to  be  allowed  conqwnsa- 
tlon  for  delay  in  the  nature  of  Interest  For 
convenience  of  statonent  such  an  allowance 
is '  ordinarily  descilbed  as  ^interest,*'  as 
though  It  were  strictly  of  that  character,  and 
the  terra  wlU  be  so  used  in  this  disensslon. 

The  rule  in  most  Jurisdictions  undoubtedly 
Is  tbat  Interest  should  be  allowed  ivon  dam- 
ages for  the  wnm^il  destruction  <tf  or  In- 
jury to  property,  where  tbe  extent  of  the  loss 
Is  capable  of  reasonably  exact  ascertainment 
22  c:yc.  1600-1503;  6  Oye.  628;  note,  28  L. 
B.  A.  (N.  8.)  1.  .  Hiat'  taet  was  recently 
strongly  urged  upon  this  court  as  a  reason 
for  departing  from  the  mrlier  practice,  hut 
it  was  held  tiiat  the  deslrabllltT  of  conform- 
ing to  the  view  taken  by  other  courts  must 
yield  to  the  Importance  ot  adhering  to  what 
had  here  become  the  settled  law.  Latham  r. 
Harrod,'  63  Kan.  828,  111  Pac.  4Kt.  However 
persuasive;  the  argument  in  favor  of  allow- 
ing interest  upon  such  demands  might  be  If 
tbe  quttrtlon  wwe  a  new  one,  we  do  not  feel 
justified  in  overruling  the  repeated  decisions 
of  this  court  to  the  contrary,  wbi<di  must  be 
deemed  to  have  settled  the  law  of  this  state 
on  the  subject  The  whole  matter  of  the  al- 
lowance of  Interest  is  one  ci  public  policy,  in 
which  the  will  of  the  Leg^i^ture  is  supreme. 
If  the  view  heretctfore  announced  by  the 
court  Is  regarded  as  mistaken,  the  remedy  is 
In  the  hands  of  that  body.  And  while  this 
view  remains  In  force  it  Is  better  that  it 
should  be  condstently  adh^ed  to  and  carried 
to  its  lexical  result  than  that  its  eCCect  should 
be  restricted  by  a  nsort  to  arttfldal  distinc- 
tions to  avoid  any  hardatalp  deemed  to  fol- 
low from  it 

[2]  The  plaintiff,  however,  maintains  that 
the  present  case  does  not  tall  within  Oie  rule 
referred  to,  because  the  action  la  not  foonded 
upon  tort,  but  upon  the  breach  of  the  d^nd- 
ant's  contract,  evidenced  by  the  bill  ot  lading, 
to  carry  tbe  wheat  to  Its  destination  and  de> 
liver  it  In  the  same  condition  in  -wbh^  it 
was  received.  While  the  relations  b^ween 
the  parties  is  in  a  sense  contractual,  the  ac- 
tion is  essentially  one  to  recover  damages 
tor  the  violation  by  the  deitoidant  ot  a  duty 
laid  upon  It  by  the  law,  Ind^endent  ot  its 
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own  conseAt  The  pstltton  charges  that  the 
wheat  was  injared  by  the  negligence  of  the 
defenilant,  and  hy  Its  misbehaTlor  as  a  com- 
mon cnrrler.  With  respect  to  the  matter  now 
under  consideration  the  plaintifrs  claim  la 
to  be  classified  as  one  based  npon  the  wrong- 
ful injury  to  or  destruction  of  its  property. 

The  plalntUF  also  contends  that  here  the 
damage  are  not  to  be  regarded  as  unliqui- 
dated, because  they  were  fixed  and  definite  in 
amount.  This  contention  is  based  upon  two 
theories.  The  first  Is  that  the  defendant  was 
liable  In  the  sum  the  consignee  had  contract- 
ed to  pay  to  the  plaintlfT  for  the  wheat  As 
no  notice  to  the  defendant  regarding  the  ex- 
istence of  this  contract  was  shown,  its  Ua- 
Mllty  was  not  affected  by  it  6  Gyc  629. 
The  other  theory  Is  that  the  market  value 
of  tbe  wheat  was  capable  of  exact  ascertain- 
ment, being  a  mere  matter  of  computation. 
Tb6  answer  of  the  defendant  included  a  gen- 
eral denial,  ^e  plaintiff  was  required  to 
show  the  quantity,  quality,  and  market  value 
of  the  wheat  These  were  all  matters  as  to 
which  Issues  were  joined,  and  concerning 
which  there  might  have  been  some  actual 
controversy,  although  it  appears  that  lu  fact 
the  defendant  otfered  no  evidence  In  contra- 
diction  of  that  introduced  by  the  plaintiff,  on 
which  the  judgment  was  baaed.  The  value 
of  property  destroyed  may  doubtless  be  more 
readily  and  satisfactorily  determined  where 
It  consists  o£  a  shipment  of  wheat  than 
where,  for  instance.  It  consists  of*  hay  In  the 
stack.  But  the  dld^erence  Is  in  degree  rather 
than  in  kind.-  In  most  cases  a  reasonably 
close  estimate  of  the  value  of  chattels  can 
be  made,  and  no  good  r^sou  ift  apparent  for 
making  a ,  distinction  in  this  regard  between 
one  kind  and  another.  And  the  circumstance 
that  the  party  to  be  charged  does  not  at- 
tempt at  the  trial  to  contradict  the  evidence 
offered  by  the  owner  of  the  property  does  not 
warrant  a  departure  from  tlie  general  rule 
as  to  the  allowance  of  interest 

A  final  contention  of  the  plaintiff  Is  that  he 
should  at  least  recover  interest  on  the  $293 
which  the  railway  company  i-eceived  from 
the  sale  of  the  wheat  As  damages  were  al- 
lowed on  the  basis  of  the  value  of  the  wheat 
at  San  Antonio,  the  defendant  had  a  right  to 
deduct  from  the  salvage  the  freight  charges 
—$177.50.  The  plaintiff  was  at  all  times  en- 
titled to  the  balance,  or  $115.50,  and  the  de- 
fendant should  pay  Interest  on  that  amount 
for  any  period  during  which  it  was  wrong- 
fully withheld.  The  court  found  that  the  de- 
fendant had  at  once  offered  to-  pay  the 
$115.60  In  full  setUement  of  its  ilabUity. 
This,  of  course,  did  not  constitute  a  sufficient 
tender,  by  reason  of  the  condition  imposed. 
But  the  answer,  filed  July  fi,  1911,  Included 
an  unconditional  offer  to  pay  that  amount 
As  the  defendant  appears  to  have  retained 
all  tbe  salvage,  without  an  offer  to  pay  over 
any  part  of  it  for  a  period  of  substantially 
tbiee  years,  it  should  be  charged  with  legal 


interest  for  that  time  on  the  proceeds  of  ttte 
sale  In  excess  of  the  freight 

The  judgment  will  be  modified  by  adding 
that  amount  and,  as  so  modified,  afi^rmed. 
All  Oie  Justtcea  ctmcurrlng. 


TATLOW  V.  BACON  et  al.  (No.  19460.)t 
(Supreme  Court  oi  Kansas.   June  12,  1915.) 

fBfllabut  by  the  Court.) 

1.  CONSPIBAOT  (Ss»19— ACTIOR  FOa  DAKAOGS 
—  EXISTENOX  OV  OORSPXBAOT  —  BUFnCIBNOT 

or  EVIDBNCB. 

The  evidence  held  to  support  the  finding  of 
a  conspiracy  on  the  part  of  the  defendants  to 
defraud  the  plaintiff  of  his  land  by  inducing  him 
to  exchange  it  for  a  worthless  deed. 

[Ed.  Note.— For  other  cases,  see  Oonspiracy, 
Cent  Dig.  88  25,  26;  Dec  Dig.  «=»19.] 

2.  TaiAi.  <s=»362  —  Vbbdici  aho  FiMDznoa 

— COEttEOTlOK  BT  JUBV. 

Where  tbe  verdict  and  special  findings  re- 
turned by  a  jury  show  an  inconsistency  in 
amounts,  apparency  due  to  a  mistake  in  compu- 
tation, no  error  is  committed  in  ttaUing  tbeir  at- 
tention to  the  matter  and  sending  them  out  for 
further  deliberation. 

[Ed-.  Note.— I\>r  other  cases,  see  Trial,  Ceot 
Dig.  U  865-868:  Dee.  Dig.  «=»362.] 

Appeal  from  District  Court  Shawnee 
County. 

Action  by  Marlon  A  Tatlow  against  W.  B. 
Bacon  and  another.  From  judgment  foi 
plaintiff,  defendants  appeal.  Affirmed. 

J.  B.  Larlm^  and  J.  H.  Stark,  both  of 
Topeka,  for  appellants.  Monroe,  MoClnre  A 
Monroe,  of  Topeka,  for  appellee.  ' 

MASON,  J.  Marlon  A  Tattow  conv^ed 
bis  Interest  in  a  farm  in  Morris  county  in 
exchange  for  a  deed  to  a  tract  of  land  in  Ml»: 
Bourl,  which  did  not  in  fact,  pass  any  title. 
He  brought  an  action  against  W.  E.  Bacon 
and  Bert  Backer,  alleging  that  he  had  been 
induced  to  part  with  his  property  by  their 
false  representations,  and  asking  damages  on 
that  account  He  recovered  a  judgment  for 
$3,117,  from  which  they  appeal. 

[1]  The  defendants'  version  of  the  transac- 
tion is  substantially  as  follows:  They  were 
real  estate  brokers  living  In  Topeka.  Late 
in  April,  1911,  a  stranger  called  at  the  office 
of  Bucker  and  introduced  himself  as  H.  A. 
Miller,  saying  he  had  some  land  to  dispose 
of.  Rucker  described  him  aa  shabbily  dress- 
ed, dissipated,  and  nervous,  looking  like  a 
"boozer."  Miller  left  with  Rucker  two  pa- 
pers. One  was  In  the  form  of  a  special  war* 
ranty  deed,  dated  February  16,  1909,  describ- 
ing a  half  section  of  land  In  Crawford  coun- 
ty. Mo.,  signed  and  acknowledged  by  C.  W. 
Allendorph,  the  name  of  the  grantee  being 
Uitt  blank.  The  other  paper  purported  to  be 
an  abstract  of  title.  Indicating  a  patent  from 
the  United  States  to  Timothy  HUl,  and  a  deed 
from  him  to  Allendorph,  the  latest  date  upon 
It  being  July  24,  1909.  MiUer  left  these 
papers  with  Bucker,  agre^i^  to  pay  him  $lbO 
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if  he  wonld  arrange  a  trade  for  the  BlUsoarl 
land,  and  saying  that  be  Was  wUllng  to  take 
Incnmbered  property,  aUhough  his  own  was 
clear.  Rocker  learned  tfarongh  Bacon  that 
Tatlow  bad  a  tract  of  160  acres,  gainst 
whl(A  there  was  a  lien  of  $6,800,  which  he 
might  be  willing!  to  exchange.  Rncker  re- 
ported this  to  Miller,  who  instructed  him  to 
go  ahead  and  make  the  deaL  Bacon  took  the 
papers  to  White  City,  where  the  exchaoKe 
was  effected ;  Tatlow  assigning  to  Miller  the 
contract  under  which  he  held  his  land,  and 
receiving  In  return  the  abstract  and  the 
blank  deed  to  the  Missouri  land,  In  which  his 
name  was  written  as  grantee  by  one  of  two 
local  real  estate  agents  who  were  acting  in 
hia  behaU.  Bacon  gave  the  assigned  contract 
to  Backer,  who  told  MlUer  he  would  deliver 
it  only  on  payment  of  his  commission.  Mil- 
ler said  he  did  not  lure  the  money,  and  offer- 
ed to  sell  the  contract  to  Rncker.  After  some 
haggling  Rucker  bought  the  contract  for  $150, 
In  addition  to  his  commission.  Bucker  paid 
Bacon  $S0  fbr  his  services.  Bacon  also  re- 
ceived $100  from  Tatlow's  agents,  being  half 
of  their  commission.  Through  Bacon  Rncker 
then  traded  the  Morris  county  land  to  F.  C. 
nail  for  B  40-acre  tract  north  of  Topeka, 
which  he  afterwards  sold  In  parcels,  realiz- 
ing $3,950.  He  paid  Bacon  $100  commission 
on  this  deal,  paid  a  mortgage  on  the  proper- 
ty of  $1,005,  and  paid  $510.20  boot  He 
caused  the  Tatlow  contract  to  be  assigned  by 
Miller  directly  to  Ball,-  and  took  the  Utle  to 
the  Ball  tract  In  the  name  of  J.  O.  Coke, 
an  employfi'in  hla  office,  as  a  matter  of  con- 
venience. Neither  Bncker  nor  Bacon  had 
any  suspicion  that  there  was  anything  wrong 
with  the  title  to  the  Missouri  land  tintll  the 
following  October.  Rucker  afterwards  made 
several  trips  to  Kansas  City  tiying  to  locate 
Miller,  but  could  not  find  him. 

The  jury  found  specifically  that  the  defend- 
ants conspired  to  defraud  the  plaintiff;  that 
they  knew  or  had  good  reason  to  believe  that 
the  deed  signed  by  Allendorph  did  not  convey 
a  good  title ;  that  Rucker  willfully  nnd  fraud- 
ulently furnished  Bacon  with  the  deed  and 
abstract  to  be  used  In  Inducing  Tatlow  to 
trade;  and  that  Bacon  falsely  represented 
to  him  that  the  deed  conveyed  a  good  title  to 
the  Missouri  land.  The  defendants  maintain 
that  the  evidence  did  not  justii^  these  find- 
ings, nor  the  general  verdict 

According  to  the  testimony  of  Tatlow,  Ba- 
con told  him  that  the  deed  and  title  were 
good;  that  the  Missouri  land  had  tie  timber 
on  U,  and  was  worth  at  least  $4,800;  that  he 
represented  an  old  friend  who  had  obtained 
the  deed  from  Allendorph;  that  the  deal  had 
to  be  closed  at  once,  because  his  friend  was 
going  to  California  the  next  day.  In  reply 
to  a  doubt  suggested  by  Tatlow  as  to  the 
validity  of  the  deed,  he  said  that  his  friend 
could  not  afford  to  be  connected  with  any 
crooked  deal.  Another  witness  testified  that 
Bacon  said  his  friend  owned  the  land;  an- 
other that  be  said  the  deed  and  abstract  bad 


been  examined,  and  were  an  right  Bacon 
denied  the  atatemoits  attributed  to  btm,  but. 
In  view  of  tbe  Jury's  findings,  the  testi- 
mony must  be  r^rded  as  tme  for  0ie  pur* 
poses  of  the  present  hearii^;.  His  represoi- 
tatlim  that  tbe  deed  would  cmit^  a  good  ti- 
tle was  of  tbe  ntmost  Importance,  because, 
even  If  tlie  abstract  had  been  otherwise  per- 
fect It  lacked  neaiiy  two  years  of  being 
brought  down  to  date,  so  that  the  buyer  nec- 
essarily bad  to  rely  upon  the  good  taitb.  ot 
the  person  wltb  whmn  be  was  dealing.  His 
remark  concerning  jtbe  reliability  of  his 
friend,  who,  he  said,  bad  obtained  the  deed 
from  the  grantor,  fairly  Implied  that  be  bad 
sufficient  personal  knowledge  of  tbe  matter 
to  vouch  fbr  .Qiere  being  no  fraud  In  tbe 
transaction.  Tbe  Instrument  which  has  been 
referred  to  aa  an  abstract  of  title  hardly 
merits  that  name.  It  Included  no  state- 
ment that  It  showed  all  the  ctmveyances  af- 
fecting the  land.  A  vagn^  certificate  was 
ntt  ached,  signed  by  a  peratm  who  described 
hlm^eliF  as  a  ''title  examiner,"  who  is  ap- 
paroitly  the  same  person  who,  as  a  notary 
public  for  Jackson  county.  Mo.,  acknowledged 
the  Allendorph  deed.  It  Is  .  difficult  to  be- 
lieve that  any  one  having  any  condderable 
experience  in  buying  and  soling  real. estate 
could  regard  tbe  blank  deed  and  abstract, 
when  produced  by  an  entire  stranger,  as  af- 
fording any  presumption  of  ownership  of  tbe 
land  described.  The  assignment  of  the  con- 
tract for  the  Morris  county  land  directs 
from  Miller  to  Ball,  the  smallness  of  the  sum 
alleged  to  have  paid  to  Miliar,  the  taking 
title  to  the  Ball  tract  In  the  name  of  some 
one  else  for  the  b«ieflt  of  Rucker,  and  the 
Atllnre  to  find  Miller  are  all  clrcamstancei» 
to  be  weighed  with  others  in  determining  the 
question  of  good  faith.  Explanations  were 
offered  of  these  matters,  but  their  effect 
was  for  the  determination  of  the  Jury.  Al- 
lendoriih's  deposition  was  taken  by  the  plain- 
tiff. He  testified  that  when  he  made  the  deed 
In  question  the  name  of  W.  F.  Nine  was  writ- 
ten in  as  grantee.  The  deed  shows  a  yellow- 
ish Rtaln  where  the  name  of  Tatlow  as  gran- 
tee Is  now  written.  Tatlow  (as  well  as  Bacon 
and  Rucker)  testified  that  this  stain  was  not 
visible  when  he-  received  the  deed.  The  add, 
or  whatever  produced  the  stain,  caused  a 
slight  roughening  of  the  surface  of  the  paper, 
and  a  close  inspection  makes  It  quite  obvious 
that  Tatlow's  name  was  written  in  after  this 
had  taken  place.  The  evidence  as  a  whole 
warranted  an  inference  that  Rucker  and 
Bacon  understood  that  the  papers  delivered 
to  Tatlow  were  valueless,  and  co-operated  to 
defraud  him  of  his  land. 

The  defendants  complain  of  the  refusal  of 
an  Instruction  that  In  order  to  recover  tho 
plaintiffs  must  have  relied  wholly  upon  the 
false  representations  made  to  him  by  Bacon, 
Partial  reliance  upon  them  was  sufficient 
20  Cyc.  41 ;  14  A.  &  E.  Encycl.  of  L.  114. 

Rucker  complains  of  an  Instruction  to  the 
effect  that  he  was  responsible  for  any  mla- 
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repreeentatloiis  made  by  Bacon  as  hia  agent, 
whether  he  knew  of  them  or  not,  it  he  ac- 
cepted the  benefit  oC  the  deaL  This  Bcemii 
to  Btate  a  sound  general  principle  applicable 
to  the  case,  but  a  close  Inquiry  into  the  sub- 
ject is  needless,  for  the  specific  finding  that 
the  defendants  conspired  to  commit  a  con- 
scious fraud  makes  It  wholly  Immaterial. 
Bacon  claims  tbat  he  was  a  middleman — a 
mere  means  of  communication  between  Suck- 
er and  Tatlow;  but  the  Jury  found  to  the 
contrary,  upon  sufficient  evidence.  As  al- 
ready suggested,  the  instructions  glren  and 
refused  regarding  the  respective  liability  of 
principal  and  agent  are  rendered  immaterial 
by  the  finding  that  a  conspiracy  existed  be- 
tween them. 

In  behalf  of  the  defendants  It  is  agreed 
that  the  deed  and  abstract  on  their  face 
wer«  sufficient*  to  put  the  pl&intur  on  bis 
guatdl.  The  derice  employed  was  indeed  a 
shallow  one,  such  as  perhaps  ought  not  to 
have  deceived  an  experienced.  Intelligent, 
and  cautious  i>er8on.  But  the  defendants 
can  take  no  advantage  from  this,  for  Ba- 
Mm's  alleged  misrepresentations  were  calcu- 
lated to  reassure  the  plaintiff  and  disarm 
suspicion.  20  Cyc.  84;  14  A.  A  E.  Gncycl. 
of  L.  123.  An  argument  is  made  that  a  new 
trial  should  be  granted  because  of  perjury 
and  subornation  of  perjury  by  the  plaiutlft. 
He  testified  that  he  executed  the  assignment 
of  his  land  contract  In  blank,  and  that  Mil- 
ler's name  as  assignee  was  written  In  after- 
wards ;  that  Miller's  nafiie  was  not  disclos- 
ed to  him.  Bacon  contradicted  this,  and 
said  the  assignment  was  filled  In  by  the  no- 
tary public  who  took  the  acknowledgment. 
He  may  hare  been  right,  although  the  hand- 
writing seems  dissimilar,  but  that  would  not 
compel  the  conclusion  that  Tatlow  acted  cor- 
mptly.  The  notary,  wbo  was  one  of  the 
plalntlfTs  agents,  testified  that  Bacon  wrote 
the  name  of  Tatlow  as  grantee  in  the  AUen- 
dorph  deed.  The  writing  appears  to  be  that 
of  tbe  notary.  But  the  misstatement  was 
not  necessarily  corrupt. 

Oomirialnt  la  made  of  the  admission  of  «7> 
Idence  regarding  the  record  title  of  the  Mis- 
souri land,  and  of  an  explicit  instruction 
that  tbe  plaintiff  obtained  nothing  by  the 
AUendorph  deed.  It  is  so  clear  that  Allen- 
dorph  had  nothing  to  convey  that  the  matter 
is  not  worth  discussing.  An  effort  is  made 
to  show  that  the  Jury  overvalued  the  Morris 
oonnty  land,  but  their  estimate  was  sup- 
ported by  positive  testimony. 

[1]  A  new  trial  Is  also  asked  because  of 
these  facts:  The  Jury  at  first  returned  a 
verdict  for  ¥2,117,  and  findings  that  the  Mor- 
ris county  farm  was  worth  $10,000,  and  the 
plaintiff's  interest  In  It  91,200.  The  Judge 
called  their  attention  to  tbe  Inconsistency 
and  sent  them  out  for  further  deliberation. 
Their  final  report  fixed  the  verdict  at  $3,117 
and  the  value  of  the  plalntlfTs  Interest  at 
$3,000.   TtM  AeteataatB  maintain  tbat  this 


amoiinted  to  a.^  Instruction  that  the  special 
findings  must  be  consistent  with  the  general 
verdict,  \rhlcb  has  been  held  to  be  errone- 
ous. Dry  Goods  Co.  t.  Kahii,  53  Ean.  274,  36 
Pac.  327 ;  Railroad  Co.  v.  Burrows,  62  Kan. 
80,  61  Pac.  439.  There  was  no  dispute  as  to 
the  amount  ($6,800)  Tatlow  or  hln  assignee 
had  to  pay  In  order  to  get  a  complete  title ; 
the  controversy  was  over  the  value  of  the 
farm.  When  the  Jury  fixed  that  at  $10,000, 
the  value  of  the  plaintiff's  interest  and  the 
amount  he  was  entitled  to  recover  became  a 
mere  matter  of  computation,  In  which  the 
Jury  obviously  made  an  error.  It  was  proper 
that  the  court  should  call  their  attentton  to 
it,  and  that  they  should  correct  It. 

A  new  trial  was  asked  on  the  ground  of 
newly  discovered  evidence.  This  was  chlefiy 
that  of  persons  who  overheard  Bacon  tele- 
phoning to  some  one  at  White  City  that  be 
would  bring  the  papers  there  for  examina- 
tion and  aw>roval..  An  affidavit  of  W.  F. 
Nine  was  also  produced,  to  the  effect  that 
AUendorph  delivered  the  deed  to  him  In 
blank,  and  that  be  disposed  of  it  to  some 
person  whose  name  he  could  not  recall.  The 
additional  evidence  does  not  impress  us  as 
vital,  and  we  see  no  reason  for  disturbing 
the  decision  of  the  trial  court,  wbldi  was 
better  able  to  Judge  of  its  Importance. 

The  plaintiff  also  assigns  error,  and  asks 
that  the  Judgment  be  increased  by  the  al- 
lowance of  Interest.  Tbe  wrong  complained 
of  by  Tatlow  is  the  fraud  of  the  defendants 
in  causing  him  to  lose  his  farm.  He  was  not 
required,  to  show  that  they  derived  any  bene- 
fit from  their  conduct.  Hewey  v.  Pouts,  92 
Kan.  268,  140  Pac.  894.  It  was  not  shown 
that  they  profited  to  the  extent  of  the  amount 
of  recovery  awarded.  Therefore  this  falls 
within  the  class  of  cases  in  which  interest  Is 
denied.  Grain  Co.  v.  Railroad  Co.,  149  Pac. 
744.  decided  at  this  sitting. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


O'BRIEN  T.  BANK  OF  DOUGLAS.  (No. 
14S1.) 

(Supreme  Court  of  Arizona.  June  28,  1915.) 
1.  Tbusts  ^=>17,  IS— Trust  in  PEaaoiVAurr 

BT  PABOb— BiQBT  OF  REVOCATION. 

Wher^  daring  his  last  Ulness,  and  short- 
ly 'before  ms  defttb,  defeadant'g  Intestate,  who 
owed  a  large  sum  of  money  to  plaintiff,  indors- 
ed a  number  of  post  office  department  warrants 
aad  money  orders  to  her  order,  put  them  into 
an  envelope,  which  by  his  direction  was  sealed 
and  addressed  to  her,  and  delivered  it  to  H^ 
with  iastriictions  to  send  them  to  the  plaintiff 
"if  he  died,"  there  was  a  valid  parol  trust  in 
persooalty,  enforceable  by  the  plaintiff  against 
the  defenaant,  into  whose  haods  the  property 
bad  come  upon  H.'a  death,  and  who  bad 
been  appointed  administrator,  since  no  techni- 
cal ezpressiODB  are  necessary  to  create  a  trust, 
it  being  sufficient  If  the  settlor  indicates  an 
intention  to  create,  pointing  out  with .  reason- 
able certainty  tbe  subject-matter,  tbe  beneficia- 
ries, and  tbe  purpose  of  the  tnist,  the  words 
"toust"  and  "trnstee,"  or  any  set  form  of  words. 
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.'being  anoecessar;,  the  declaration  not  beins 
■required  to  be  in  writlnv,  and  the  fact  that  the 
settlor  mifht  havQ  revoKed  the  settlemeat  had 
he  lived  not  being  sufficient  to  defeat  It,  since 
the  retention  of  power  to  revoke  does  not  make 
tbe  transaction  any  the  lees  a  tmst. 

[Ed.  Note.— For  other  cases,  see  Trnsla,  Cmt. 
Dig.      1&-24;  Dec.  Dig.  ^17,  18.] 

2.  Tbustb  ®=939— Paboi,  Tkust  in  PnsoN- 
ALTT — ^Acceptance. 

It  is  not  necessary  to  tbe  validity  of  a 
parol  tmst  in  personalty  tbat  the  benefidary 
should  accept-  the  terms  of  tiie  trust,  or  STeii 
have  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  SS  57-59;  Dec  Dig.  ^39.] 

3.  Tbusts  €=>169— Pabol  Tbust  in  Pbbson- 
AMT— Death  of  Tbusthb. 

Where  one  aoout  to  die  placed  money  or- 
ders  indorsed  to  plaintiff  in  an  envelop  which 
he  sealed  and  gave  to  H.,  with  directions  that 
it  be  given  to  plaintiff  it  the  donor  died,  the 
parol  tmst  in  perstmalty  thus  created  was  not 
caused  to  -Ml  by  tlie  death  of  H..  the  truatee. 

[Ed.  Note.— For  other  cases,  see  TraBts,  Cent. 
Dig.  H  222-224 ;  Dec.  Dig.  ^16d.] 

4.  Tbusts  ®=al36  —  Paboi.  Tbust  ih  Pib- 
,  SON  ALTT— •'Passive  Tbust." 

Where  one  about  to  die  indorsed  money 
orders  to  plaintiff's  order,  sealed  them  in  an 
envelope,  and  gave  it  to  one  H.,  with  directions 
that,  he  give  it  to  plaintiff  if  the  donor  died,  the 
parol  trust  thus  created  was  not  an  active, 
but  a  "passive,  trust,"  since  tbe  trustee  was  a 
mere  custodian  of  the  property,  vith  no  doty 
other  than  to  find  tbe  beneficiary  and  deliver 
the  orders  to  her. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  179;   Dec  Dig.  «=>136. 

For  other  definitions,  sed  Words  and  Phrases, 
First  and  Second  Series,  Passive  Trust] 

Appeal  from  Superl(»r  Court,  Cochise 
County ;  A.  C.  Lockwood,  Judge. 

Action,  by  Mary  M.  O'Brien  against  the 
Bank  of  D<mglas,  as  administrator  of  John 
McLevy,  deceased.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  cause 
renuuulecl,  with  dlrecUona 

O.  Olbson,  of  Tombstone,  tor  onieUant 
Cftss  A  Sunea^  of  Douglas,  for  appellee 

BOSS,  a  J.  John  McLevy  m  Us  last  lU- 
ness,  and  Jnst  befwe  he  died,  on  January  18, 
1913,  at  Douglas,  Aris.,  made  cUBposltlon  of 
certain  post  office  department  warrants  and 
mott^  orters  amounting  to  fl^OO  as  fol- 
lows: He  indorsed  ail  the  orders  and  wa,!- 
rants  to  Mary  M.  O'Brien,  the  appellant; 
caused  them  to  be  pot  Into  an,  eavtUcfpe,  which 
'was  by  his  direction  sealed  and  addressed  to 
"^klrs.  Mary  M.  O'Brien^  Kansas  City,  Mo.," 
and  delivered  Into  the  possession  of  Dr.  O.  O. 
HamndU,  of  Douglas,  with  Instructltma  to 
HanuDlU  to  send  them  to  Mrs.  O'Brien  "if  he 
idled."  At  the  time  this  was  done  he  told 
A.  T.  Klelnsdimldt  that  he  had  owed  Mrs. 
;0'Bri«i  a  large'  sum  for  a  long  time,  and 
that  he  wanted  her  to  have  this  money  if 
)ie  died;  that  If  he  lived  he  would  want  to 
keep  It  for  investments  and  make  more  with 
which  -to  pay  Mrs.  O'Brien.  Dr.  Ham;nUl 
£ook  possession  of  the  envelope  with  in- 
.doBurOh  and  started  -laquirles  to  locate  and 


BBPOBTBB  (Atl& 

Identify  Mn.  O^Hen,  and  about  March  6, 
1913,  he  came  Into  possession  of  Acts  that 
BBtisfled  talm  that  he  liad  found  titie  right 
person.  On  Mardi  16tti  be  wrote  MrsL 
O'Brien  in  part  as  foUowa: 

"John  McLevy  told  me  of  having  borrowed  a 
sum  of  money  from  you  some  years  ago,  and 
he  always  had  it  in  mind  to  repay  yon  in  fulL 

•  •  ♦  He  made  some  provision  for  you,  and 
when  his  small  estate  is  settled  up  you  will  re- 
ceive quite  a  substantial  amount  of  money 
which  lie  left,  and  directed  that  I  could  sea 
that  you  received.  Mr..  McLevy  Just  previous 
to  tiis  death  asked  me  to  do  this  for  him. 

*  *  *  This  was  his  iying  request  to  me  tbat 
I  locate  you  and  follow  out  Ms  widiei.  *  *  • 

The  appellee,  Bank  of  Douglas,  was  ap- 
pointed administrator  of  McLevy's  estate. 
Whether  the  warrants  and  money  orders  were 
voluntarily  turned  oVer  to  the  administra- 
tor or  by  order  of  the  court  Is  not  definitely 
shown  by  the  record.  HammlU  died  before 
the  triaL 

The  appellant,  as  plaintiff,  Instituted  an 
action  of  replevin,  alleging  absolute  owner- 
ship of  money  orders  and  warrants,  demand, 
and  wrongful  detention.  Appellee  answered, 
denying  all  the  allegations  of  the  complaint 
Upon  the  facts  above  set  forth  the  court  en- 
tered judgpa^t  against  appellant,  from  which 
this  appeal  Is  taken. 

[1]  Tlie  trial  court  took  the  Ylew  that  tbe 
transaction  was  an  attempted  donatio  mortis 
causa,  and  that  it  failed  for  a  lack  of  exe- 
cution. In  tiiat  the  warrants  and  mmey  or^ 
ders  were  not  delivered  or  to  be  delivered  un- 
til after  McLevy  died,  that  tbe  donee  had 
not  accepted  the  0ft,  and  that  Hammill's 
agency  died  with  McLevy,  the  donor,  and 
that  therefore  the  proper^  remained  a  part 
of  the  estate  of  McLevy.  We  do  not  think 
the  transaction  was  Intended  either  as  a  gift 
inter  vivos  or  causa  mortis,  and  therefore 
the  principles  applied  to  such  cases  are  in- 
iHMpUcable.  We  think  the  dements  of  a  parol 
express  trust  are  presmt  in  which  McLevy 
was  tbe  trustor,  Hammlll  the  trustee,  O'Brien 
the  cestui  que  trust,  and  the  subject  of  the 
trust  was  the  warrants  and  the  money  orders. 
"No  technical  expressions  axe  needed  for 
the  creation  of  an  apress  trust  It  is  suf- 
ficient It  the  settlor  Indicates  an  Intention 
to  create  a  trust,  and  points  out  wIUl  rea- 
Bonable  certainty:  (a)  The  trust  property; 
(b)  the  benefldarles ;  and  (fd  the  porpose  of 
the  trust"  UnderhlU's  Law  of  Trusts  and 
Trustees,  p.  14.  Hie  words  "trust"  and 
"trustee"  are  not  necessary  to  create  a  trust 
No  set  form  of  words  are  necessary.  Taber 
T.  Bailey,  22  OaL  App.  617,  136  Pac.  .9T6. 
Tbe  dedaratlon  of  txwt  In  personalty  Is  noc 
required  to  be  in  writing  under  the  common 
law,  and  there  Is  no  statute  in  this  state  re- 
quiring It  See  note  to  Howard  t.  Marshall, 
156  Ky.  20,  160  S.  W.  775,  61  U  B.  A.  (N. 
SO  1208;  Wltherlngt<m  v.  Herring,  140  N.  a 
496,  53  S.  E.  303,  6  Ann.  Gas.  18& 

The  fact  that,  If  McLevy  had  lived,  be 
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might  bave  revoked  tiie  trnst,  Is  not  snf- 
flcient  to  defeat  It  Trusts  often  may  be  de- 
f^ted  by  actual  revocatloii,  bnt  the  reten- 
tion of  power  to  revoke,  does  not  make  the 
transaction  any  the  less  a  trust.  As  was  said 
in  Stone  v.  Hackett,  12  Gray  (Mass.)  227; 

"A  power  of  revocation  ie  perfectly  conais- 
tent  with  the  creation  of  a  valid  trust.  It  does' 
not  in  any  decree  aftect  the  legal  title  to  the 
property.  That  pflsses  to  the  donee  and  re- 
mains vested  for  the  purposes  of  the  trust, 
notwithstanding  the  existence  of  a  right  to  re- 
voke it  If  this  right  is  never  exercised  accord- 
ing to  the  terms  in  which  it  is  reserved,  as 
in  the  case  at  bar,  until  after  the  death  of  the 
donor,  it  can  have  no  effect  on  the  validity  of 
the  tnuti  or  the  right  of  the  trustee  to  bold 
the  proper^.'* 

Wltherington  t.  Herrtaig,  supra,  and  notes. 
In  the  last  case  the  langaage  of  the  settlor 
was: 

"Until  I  sive  fartbbr  fnstmctions,  hold  the 
•urn  of  $1,000  and  what  of  the  first  fund  that 
is  left,  for  the  support  of  the  child  in  case  of 
my  death,  for  such  a  time  as  it  may  hold  out." 

And  tblB  was  held  by  the  court  to  create 
a  trust  In  fond  mentioned  In  favor  of  the 
child,  and  to  xemove  It  Crom  the  estate  tbe 
trustor. 

In  Howard  t.  Marshall,  sapra,  tbe  words 

used  were: 

"I  hereby  assign  this  note  to  my  son,  W.  J. 
Marshall,  to  be  given  him  at  my  death,  reserv- 
ing ownership  and  control  of  same  to  myself 
nnttl  that  time." 

Tbe  note  npcm  wtaldi  0ils  langaage  was 
indorsed  was  d^slted  Jn  the  bank,  where 
it  ranalned  antll  after  the  death  of  the 
donor.  The  court  said: 

"In  this  case  Martha  A.  Marshall  created 
tbe  Greensburg  I>eposit  Bank  as  trustee,  as  is 
clearly  shown  by  tbe  evidence  in  the  case,  and 
by  tbe  indorsement  on  the  envelope  in  which 
it  was  deposited." 

The  indorsement  on  the  envelope  was: 
"Note  of  Mrs.  Martha  MarshaU  on  &  A. 
Anderson,  to  be  delivered  to  W.  J.  Marshall  In 
case  of  tbe  death  of  the  said  Mrs.  Ifartba 
MarsbalL" 

[f\  In  the  present  case  the  indorsement  of 
tbe  warrants  and  mon^  orders  to  appellant, 
the  placing  them  In  a  sealed  envelope  ad- 
dressed to  her,  the  anjointmmt  of  Hammlll 
as  tbe  CQstodian  thereof,  wltb  Implicit  In- 
Btmctlonfl  to  deliver  tbem  to  vpellant  If  Oie 
imstor  died,  and  tbe  object  of  tbe  whole 
transaetloo  being  to  jray  In  part  an  htmest 
and  Icmg-standlng  oUlgatlon  at  over  $6,000, 
warrant  and  Impel  the  condnalon  that  tbe 
owner  of  the  property  Intended  to  part  with 
bis  rlfi^t  and  title  thereto  and  to  rest  it  in 
appellant,  and  that  Hammtll  was  Instmsted 
to  execute  his  wlU  in  tbe  matter.  It  was  not 
necessary  that  the  benefidary  should  have,  by 
any  affinnatlTe  act  accepted  the  terms  of  the 
trust  cx  even  bad  knowledge  thereof.  This  is 
rers  wdl  settled  law.  We  are  content  to 
dte  npon  this  point,  aark  t.  Callahan,  lOS 
Md.  600,  66  Atl.  618.  as  reported  in  10  L.  R. 
A.  (N.  6.)  eie,  121  Am.  St  Rep.  653,  and  tbe 
notes  thereto. 
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t3]  Before  delivering  tbe  warrants  and 
money  orders  to  appellant  as  bad  been  direct- 
ed by  McLevy,  Hammlll  died.  A  trust  will 
not  be  permitted  to  fall  for  want  of  trustee, 
and,  where  the  trustee  named  refuses  to 
act  or  dies,  the  court  will  not  hesitate  to  ap- 
point a  trustee.  Roche  v.  George,  93  Ky. 
609,  20  S.  W.  1039;  Perry,  Trusts  and 
Trustees,  J  3& 

[4]  Appellee,  as  before  said,  has  come  Into 
the  possession  of  the  warrants  and  orders, 
and,  we  will  assume,  by  direction  of  some 
order  of  the  court;  and,  that  bring  true.  It 
sustains  the  same  relation  to  tbe  trust  as 
Hammlll  did  in  his  llfetima  The  duties  of 
the  tmstee  under  the  terms  of  the  trust  were 
simple  and  few.  It  is  not  what  Is  knovm  as 
an  active  trust  but  a  passive  trust  The 
tmstee  was  the  mere  custodian  ot  the  proper- 
ty, with  no  other  duty  than  to  find  the  bene- 
ficiary and  deliver  to  her  the  warrants  and 
orders.  The  personal  representative  of  Mc- 
Levy has  no  interest  in  the  property,  as  it  no 
longer  belongs  to  the  estate  of  the  deceased, 
bttt  is  tbe  pr(^>«i:y  of  appellant 

As  DO  question  Is  made  aa  to  tbe  character 
of  the  action,  we  assume  that  any  errors  In 
that  respect  are  desired  to  be  waived,  and 
that  a  decision  of  tbe  merits  of  the  case,  re- 
gardless of  Its  form,  is  sought  and  we  have 
proceeded  to  determine  it  up<nq  that  theory. 

The  Judgmoit  is  reversed,  and  cause  re- 
manded, wltb  directions  *  tbat  Judgment  be 
entered  for  appellant 

FRAMKZJN  and  OUNNIMOHAH,  JJ^  ooa- 
cnr. 

BBNNHS  T.  BEOKEBr-PRAMZ  00. 
(No.  1443.) 

(Supreme  Court  of  Arizona.    June  28,  1916.) 

1.  Affeal  and  BbBOB  ^>1007— FoBinCB  Juno- 
MENT — Ijaw  of  Case. 

A  judgment  on  a  former  appeal  becomes 
the  law  of  the  case  on  a  subseaumt  appeal. 

[Rd.  Note^Por  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4S58-486S,  4427;  Dec. 
Dig.  .^1097.] 

2.  ESTOFPEL  «=»63— EQUITABUE  ESTOPPKL. 

Where  plaintiff  refused  to  allow  defendant 
to  exerdse  bis  option  to  convey  part  of  mining 
claims,  the  fact  that  defendant  did  not  tender 
a  deed  duly  exscntod  cannot  be  taken  advantage 
of.  as  tbe  law  does  not  reqoire  a  vain  thing. 

[tM.  Note.— ror  other  cases,  see  Estoppel. 
Dec  Dig.  «=»63.] 

3.  Vbndob  and  Pdbchasee  «=3l87— Mrarao 

ClaIU  8— S  ALB— PeBFOBICAN  C£— WaI  VEB. 

Plaintiff  CMitracted  to  convey  certain  min- 
ing claims  to  defendant  payments  to  be  mi^e 
at  stipulated  times.  Thereafter  the  two  co- 
operated in  litigation  between  plaintiff  and  a 
third  person  to  defeat  an  adverse  claim.  The 
contract  authorized  defendant  to  convey  plaintiff 
an  interest  In  the  claims  in  lieu  of  the  last 
payment  Defendant  was  In  possession  at  the 
time  the  last  payment  became  due,  and  plain- 
tiff did  not  demand  performance  or  formally  de- 
clare a  forfeiture.  Beld,  that  strict  perform* 
ancfl  of  the  contract  was  waived,  and  plaiatiff 
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could  not  tbereafter  forfeit  defendant's  rights 
without  giving  hfm  an  opportunity  to  pay  the 
balance  of  the  price  or  to  convey  the  interest 
specified. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  121,  374,  875;  Dee. 
Dig.  «=9l&7.] 

Appeal  from  Superior  Court,  Qreenlee 
County;  P.  B.  I^lne,  Judge. 

Suit  by  the  Becker-Franz  Company  against 
J.  W.  Bennie.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  ReverBcd  and  re- 
manded, wltb  directions. 

Aimstrong  &  Lewis  and  B.  Jj.  Moi^an,  both 
of  Phcenlz,  for  appellant  L.  Kearny,  of 
Clifton,  end  J.  Uorrison,  ot  Phcenix,  for 
appellee 

E^NKLIN,  J.  The  necessitleB  of  this  ap- 
peal call  for  no  addition  to  the  facts  as  stat- 
ed on  the  former  appeaL  Bee  Bennie  t. 
Becker-Frans  Go.,  14  Ariz.  580,  134  Pac.  280. 

[1]  The  Judgment  of  this  court  on  that  ap- 
peal la  the  law  of  the  case,  and  any  ctmcln- 
sion  of  the  court  below  which  Is  coitraxy  to 
that  of  this  court  must,  of  course^  be  dis- 
regarded. Tba  complexities  of  the  case  are 
therefore,  by  the  dedalim  ot  this  court  on 
the  former  appeal,  reduced  to  the  minimum. 
It  has  been  determined  Uiat  time  is  ot  the 
essence  ot  the  contract  in  questl<Hi;  also, 
that  there  has  been  a  waiver  on  the  part  of 
the  appellee  of  his  right  to  declare  a  for- 
future;  and  Oiat  he  may  not  be  heard  to 
declare  a  forfeiture  subsequent  to  the  waiver, 
until  the  right  thereto  has  been  revived,  by 
notice  or  otherwise,  demanding  performance 
at  the  conditions  of  the  contract  np<Hi  the 
part  of  the -appellant,  and  then  only  after  a 
reasfHiable  time  has  elapsed  without  the  c<hi- 
ditlons  being  so  performed.  We  were  moved 
to  determine  a  waiver  ot  the  essence  clause 
of  the  agreement  mainly  upon  the  ground 
that  after  July  31,  1909,  the  appellee  and  ap- 
pellant weare  co-<9eratlng  in  an  ^ort  to 
clear  up  the  title  to  the  propnty,  the  <Hie 
paying  48  per  cent  and  the  other  paying  51 
per  cent  of  the  expense  of  a  law  suit  pros- 
ecuted in  the  name  of  the  appellee. 

[2,3]  A  finding  of  the  lower  court  is  as 
follows: 

"That  the  defendant  herein  and  neg- 

lected to  exercise  his  right  to  complete  his  pur- 
clmse  of  said  mining  property  on  or  before  the 
Slat  day  of  July,  Iww,  by  the  paymeDt  of  the 
sum  of  $6,250  as  agreied,  and  failed  and  neg- 
lected to  transfer  and  convey  onto  the  said 
plaintiff  herein,  its  successors  or  assigns,  at  any 
time  prior  to  the  31st  day  of  July,  1909,  a 
**/ioo  interest  in  and  to  said  property  in 
lieu  of  the  payment  of  the  said  sum  of  $6,250  in 
accordance  with  the  terms  of  hia  contmct. 

"That  in  November,  1010,  the  plaintiff  de- 
manded Chat  defendant  fulfill  his  contract,  and 
in  December,  1910,  plaintiff  again  gave  dpfend- 
ant  full  opportunity  to  comply  with  the  contract 
and  save  ninuelf  harmless;  but  the  defendant 
made  no  effort  to  do  so  until  January  15,  1912." 

The  last  paragraph  of  this  finding  has  no 

mippoTt  whatever  in  the  evidence.    The  ap- 


pellee conld  dedare  no  fOriSetture  without 
giving  appellant  a  reftsonaUe  ovportnnlty  to 
pay  the  balance  df  the  agreed  purchase,  or, 
at  his  election  in  lien  thereof  to  convey  to 
appellee  'Vioft  interest  In  the  property.  Un- 
der the  contract  the  appellant  bad  the  optiM 
either  to  pay  the  balance  of  the  agreed  pur- 
chase price  in  mon^,  or  In  lieu  thereof  to 
convey  to  appellee  «*/foo  Interest  in  the  prop- 
erty. In  the  words  of  the  contract: 

"In  lien  of  the  payment  of  the  said  sam  of 
six  thousand  two  hundred  &ttj  dollars  ($6,250.- 
00)  which  is  to  become  due  on  that  date  (July 
Slat  1909)  in  accordance  with  the  terms  of  this 
contract,  and  the  said  party  of  the  firat  part 
(appellee)  agrees  to  accept  such  forty-nine  ono- 
hundredths  (<Vioo)  interest  la  Cull  aettlameut 
of  such  payment  so  due." 

As  we  have  said,  no  default  occurred  oa 
July  31,  1909,  by  reason  of  the  waiver.  No 
default  then  could  occur-so  that  the  appellee 
conld  declare  a  forfeiture  until  after  the  Judg- 
ment In  the  Sierra  do  Ore  Utigfition  was 
rendered.  Both  parties  were  actively  co-op- 
erating in  this  litigation.  Pending  a  fulfill- 
ment of  the  tenns  of  the  contract  on  the  pert 
of  appellant  the  title  papers  had  been  placed 
In  escrow.  The  undisputed  evidence  disclos- 
es that  appdllee  declared  the  forfeiture  with- 
out giving  appellant  such  an  opportunity. 
Mr.  Franz  of  the  appellee  ctHnpany  said  that 
he  did  not  irmke  any  demand  on  appellant  be- 
fore the  expiration  of  the  contract  that  the 
expiration  of  the  contract  the  final  expira- 
tion, was  December  1,  1910,  that  was  his 
construction  of  it   Mr.  Franz  further  says: 

"I  saw  him  (appellant)  in  Col.  Egan's  office 
during  the  month  of  December,  1910.  The  first 
thing  said  was,  he  BVoke  to  me  and  said,  'I 
understand  you  claim  that  T  have  no  right  or  ti- 
tle in  the  Weaver  pn^erty.*  I  said,  That  is 
my  contention.'  He  said,  'We  are  willing  to 
give  you  a  deed  now  for  ^"/loo  of  this  prop- 
erty.* I  said,  The  time  has.  expired  for  that,' 
and  I  would  not  accept  the  deed  at  that  time, 
but  'rather  than  have  any  trouble  and  litigatioii 
over  this  thing,  you  can  give  me  $5,000  or 
$5,500'— I  have  forgotten  the  exact  amount,  me 
of  the  two— 'and  I  will  turn  over  the  deed  to 
the  proper^  to  you,  and  if  yon  have  not 
m<mey  I  will  take  your  note.' " 

On  Deconber  12,  lOlO,  Mr.  Febxu  withdrew 
the  title  papers  from  the  escrow  holder  claim- 
ing wpellant'a  rights  had  been  forfeited. 
Afterwards,  and  during  the  month  of  Decem- 
ber, 1910,  Hr.  Kearney,  nttom^  for  vp^- 
lee,  at  the  request  ot  Mr.  Frana,  went  to  ap- 
pellant tos  the  purpose  of  getting  a  cmupro- 
mise  in  the  matter,  and  explained  to  appel- 
lant that  be  had  forfeited  his  rights.  In 
fine,  the  evidence  is  (dear  that  an)ellee  at- 
tempted to  declare  a  forfeiture  urithout  giv- 
ing appellant  any  opportunity  whatever  to  el> 
ther  pay  the  balance  of  the  purchase  price  In 
money,  or  in  lieu  therectf  to  ctmv^  to  ap- 
pellee a  «*/ioo  interest  in  the  property.  It  to 
also  dear  that  when  Mr.  Frans  in  the  early 
part  of  December,  19i(^  went  to  appeltant  niA 
for  the  purpose  of  demanding  a  pfflrf<»mance 
of  the  contract  but  for  the  purpose  of  getting 
a  compromise  In  the  way  of  miMiey,  the  ap- 
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pellant  elected  to  exercise  his  option  to  con- 
vey the  *»/io»  interest  In  lieu  of  the  pay- 
ment of  money,  wblch  offer  was  flatly  refus- 
ed. The  answer  to  the  offer  waJS,  "Hie  Ume 
has  expired  for  that" 

Appellee  complains  that  appellant's  offer 
amounted  to  nothing  because  It  was  not  ac- 
companied with  the  tender  of  a  formal  deed. 
He  was  told  that  appellee  would  uot  accept 
the  deed,  and  under  such  a  state  of  facts 
the  futility  of  making  a  formal  tender  is 
apparent  There  was  ample  excuse  for  bis 
foilure  to  make  an  actual  tender  of  the  deed, 
for  he  was  told  by  appellee  that  it  would  not 
receive  It  Under  the  clrcumstaDces  of  this 
case  and  upon  the  doctrine  of  equitable  estop- 
pel, there  Is  a  preclusion  which  prevents  the 
appellee  from  asserting  a  right  based  upon 
the  failure  to  do  a  thins  which  would  have 
been  done  but  for  Its  own  conduct  in  the 
premises.  The  law  does  not  require  one  to 
do  a  vain  or  useless  thing.  The  appellant 
baa  paid  $6,250  upon  the  purchase  price  of 
the  property,  upon  which  in  addition  he  has 
■pent  a  large  sum  ot  money,  besides  contrlh- 
uting  61  per  cent  of  the  cost  of  an  expensive 
litigation.  His  rights  should  not  be  declared 
forfeited  In  the  absence  of  compelling  drcum- 
Btancea  dictating  such  a  declaration,  A  care- 
ful examination  of  tlie  record  ccmvlnces  us 
that  appellee  wanted  the  money  payment  call- 
ed for  by  the  contract,  and  did  not  want  the 
appellant  to  elect  and  exercise  bis  option  to 
make  in  lien  of  ea<ii  payment  the  convey- 
ance of  a  «>/ioD  Interest  But  this  election 
was  a  right  preserved  to  appellant  by  the 
agreement,  and  be  cannot  be  denied  this  right 
wlttaoat  an  opportunl^  to  exercise  it  and  up- 
on the  <9pwtnnlty  occurring  he  did  exer- 
cise his  option  to  ocnrvey  the  interest  in  lieu 
<a  the  money  payment,  and,  having  com- 
piled with  his  contract,  his  Interest  mnst  be 
respected  and  protected. 

While  the  legal  title  Is  in  the  appellee, 
equitably  the  appellant  is  the  owner  of  a 
"/in  interest  in  it  There  have  been  two 
trials  of  this  case  in  the  court  below  and 
two  apimls  here,  with  attendant  expense  and 
delay.  Tbe  Judgment  of  this  oonrt  oa  the 
fermer  appeal  Is  the  law  of  tbe  case,  and,  in 
view  of  the  facta  as  now  presented  in  flie 
light  of  the  law  of  tbe  case  as  determined 
by  tbls  court,  It  la  apparent  that  the  superior 
court  should  bave  midered  a  dUtetent  Judg- 
ment It  becomes  appropriate  under  tbe  stat- 
ute Oiat  we  now  write  finis  in  the  lit^tlon, 
and  to  that  end  proceed  to  teoAer  here  smdi  a 
Judgment  or  ordw  as  the  court  below  dionld 
have  rendered. 

It  la  tberefiove  hereby  ordered,  adjudged 
and  decreed: 

t.  That  tbe  Beefcer-Franx  Company,  a  cor- 
poratloo,  the  appellee,  la  the  owner  of  an  «n- 
dlTlded  **/iaB  of  tbe  property  hereinafter 


described,  and  its  title  thereto  la  established 
and  quieted  against  any  and  all  claims,  de- 
mands, or  pretensions  of  J.  W.  Bennle,  the 
appellant  , 

2.  That  J.  W.  Bennle,  the  appellant,  is  the 
owner  of  an  tmclivlded  '^^/too  of  the  property 
hereinafter  described,  and  his  title  thereto  la 
established  and  quieted  against  any  and  all 
claims^  demands,  or  pretensions  of  the  Beck- 
er-Franx  Company,  a  corp(H«tlon,  tbe  amiel- 
lee. 

3.  The  property  affected  by  this  Judgment 
and  decree  is  described  as  follows,  to  wit: 
The  following  described  mines  and  mining 
claims,  situated  in  Greenlee  Gold  Mountain 
mining  district,  in  Greenlee  county,  state  of 
Arizona,  the  location  notices  of  which,  and 
amended  locaUm  notices  Uiezeof,  are  record- 
ed and  of  record  in  the  office  of  the  county 
recorder  of  the  county  of  Graham,  state  of 
Arizona,  In  the  books  and  pages  of  the  rec- 
ords of  mines,  of  said  Graham  county,  to  wit: 
L.  C,  Book  18,  pp.  442-443 ;  amended  location 
In  Book  20,  p^  666.  Maggie  Lee,  Book.  14,  p. 
336;  amended  location  In  Book  20,  p,  568. 
Blue  Mule,  Book  14,  p.  331;  amended  loca- 
tion in  Book  20,  p.  560.  Commerce,  Book  13, 
p.  382 ;  amended  location  In  Book  20,  p.  570 
Copper  Peak,  Book  14,  pi  334 ;  amended  loca- 
tion in  B00C2O,  p.  671.  l>enderfoot,  Bdok  18, 
pp.  388,  384 ;  amended  location  In  Book  20,  p. 
672.  Copper  Wedge,  Bock  17,  p.  381 ;  amend- 
ed location  In  Book  20,  p.  573.  Battie  Snake, 
Book  14,  p.  336;  amended  location  In  Book 
20,  p.  674.  Jim  Crow,  Book  13,  p.  442; 
amended  location  in  Boc^  20,  p.  575.  Yellow 
Jacket  Book  15,  p.  4m ;  amended  location  in 
Book  20,  pv  67&  Lost  Chance.  Book  14,  pi 
332;  amended  location  h)  Book  20,  p.  577. 
J<n>lin  M.,  Book  13,  p.  383 ;  amuided  locatltm 
in  Book  20.  p.  578.  Victoria,  Book  17,  p.  382. 
Prospectors  Home,  Book:  16,  p.  69.  Franklin 
Mill-Site,  In  Book  1,  of  MUl-Sites  at  p.  180. 
That  the  said  location  notices  are  now  of 
record  In  the  office  of  the  county  recorder  of 
the  county  of  Greenlee,  state  or  Arizona,  in 
the  transcribed  records  of  mines  of  said 
Greenlee  county. 

4.  That  J.  W.  Bennle,  the  appellant,  take . 
nothing  further,  eitlwr  by  way  of  his  answer 
and  cross-comtdaint  or  by  way  of  bts  com- 
plaint in  the  consolidated  action  designated 
in  tbe  court  b^ow  as  Consolidated  Case  So. 
64-B. 

Reversed  and  remanded,  with  direction  to 
enter  a  Judgment  and  decree  In  accordance 
herewith. 

Appellant  recovers  bis  costs  In  this  ooart, 
and  each  party  pays  his  coats  in  tbe  court 
below. 

Reversed  and  remanded. 

BOSS,  a  J.,  and  CUNNINGHAM,  J.,  oon- 


Digitized  by  Google 


762 


140  PACIFIC  BEPCMEtTBB 


(Aril. 


BABTLETT  v.  MACDONALD.  County  Treas- 
urer.  et  aL   (No.  1458.) 

(Supreme  Court  of  Arizona.    Junft  28,  1915.) 

1.  Statutes  «&5>261— Cohbtkdotion— RxtbO' 

ACTIVE  EETECT.  ' 

Statutes  will  not  be  given  a  retroaetiTe 
effect  uttlees  it  clearly  appears  that  tiie  Legis- 
lature 80  mtended,  and  tbe  intention  is  mani- 
fest, or  tbe  exigencies  of  the  caae  compelling. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  {  342;  Dec  Di;.  «s»26L1 

2.  HlOHWATS  *=»90— BOAD  DlBTBICTB— SXAT- 
U1T8— AUEN  DU  ENT. 

The  re-enactment,  in  1912  (Civ.  Code  1913), 
of  Laws  1907,  c.  66,  by  which  the  former  pro- 
visions for  the  oi^anuation  of  road  distiicts 
were  snbstantially  re-enacted,  and  there  were 
added  thereto  paragraph  6115,  providing  tiiat 
no  road  district  should  be  more  than  one  mile 
in  width  and  ten  miles  in  length,  and  paragraph 
5116,  declaring  that  road  districts  formed  un- 
der existing  statutes  and  in  conformity  with 
the  chapter  were  valid,  did  not  aboUsh  a  road 
district  theretofore  legally  established  whose 
dimensions  exceeded  the  limits  prescribed  by 
paragraph  6115. 

[Ed.  Note.— For  otber  cases,  see  Highways, 
Gent  Dig.  H  801,  802;  D^cTDic.  «^9a] 

8.  Highways  «=a90— Road  Distbicts— Coi.- 
LATEEAi,  Attack. 

A  taxpayer  cannot  collaterally  attadc  the 
legality  of  a  road  district  in  a  suit  to  enjoin 
the  collection  of  taxes  by  it 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S8  301,  302;  Dec  Dig.  «=>90.1 

Ai^ieal  from  Superior  Court,  Maricopa 
County;  B,  C.  Stanford,  Judge. 

Action  by  W.  H.  Bartlett  agalnat  Qeorge 
A.  MacDiuiald,  as  County  Treasurer,  and  an- 
other. From  an  order  and  Jndgmoit  sustain- 
ing a  demurrer  to  tlie  complaint,  plalntUE 
appeals.  Affirmed. 

O.  B.  Sf^upp,  of  Phcenli,  for  appellant. 
F.  H.  I^man,  Co.  Atty.,  of  Pboenlz,  aud  Klb- 
bey,  Bennett  &  Bennett,  of  Phcenix,  for  ap- 
pellees. 

BOSS,  C.  J.  This  Is  an  appeal  from  an  or- 
der and  Judgment  sustaining  a  demurrer  to 
plaintiff's  complaint  praying  an  injunction 
restraining  defendant,  MacDonald,  as  treas- 
urer and  ex  officio  tax  collector,  from  col- 
lecting certain  taxes  levied  for  the  year  1914 
against  ills  property  for  tbe  construction  and 
maintenance  of  the  public  highways  in  road 
district  No.  3  of  Maricopa  county.  This  road 
district  was  organized  In  1000  under  the  pro- 
visions of  chapter  66,  Laws  of  Arizona  1907, 
and  included  In  its  territory  an  area  about  8 
miles  wide  by  13  miles  in  length. 

In  1912,  chapter  66,  supra,  was  re-enacted 
with  immaterial  changes  of  verbiage  but 
added  two  paragraphs,  as  follows: 

"611S.  No  road  district  shall  be  more  than 
ten  miles  in  length  nor  more  than  one  mile  in 

width. 

"5116.  The  provisions  of  this  chapter  so  far 
as  they  are  substantially  tbe  same  as  existing 
statutes,  shall  be  construed  as  continuatioss 


thereof,  and  not  as  new.  enactments;  and  an 
road  districts  heretofore  formed  under  existing 
statutes  and  in  conformity  with  this  chapter  are 
hereby  declared  valid  and  continued  in  existence 
under  this  chapter;  and  all  bonds  of  such  road 
districts  l^ally  issued  under  existing  atatotea 
shall  be  unaffected  hy  tiUa  chapter." 

It  Is  the  contention  ot  appellant  tliat  para- 
graph  6115  bad  the  force  and  effect  of  dis- 
solving or  abrogatlnff  road  dtotrict  No.  3,  so 
that  It  no  longer  exists,  and  Uiat  therefwe 
the  tax  levy  la  anUioriied  by  no  law  and  Its 
collectltm  dioold  be  restrained. 

[1]  It  Is  a  wi6U  grounded  and  settled  rale 
that  statutes  will  not  be  sXrea  a  retroactive 
effect  unless  It  clearly  siqiwars  tliat  the  Leg- 
Islatttie-so  Intended,  and  even  tbok  the  lnt»- 
tlon  must  be  manifest  or  the  exigencies  of 
the  case  compelling.  When  not  otherwise  In- 
dicated, the  fair  and  reasonable  asstunptlon 
Is  that  the  Intention  of  the  lawmaker  was 
that  the  statute  should  be  prospective. 

As  was  said  In  Southwestern  Goal  Oa  v. 
McBride,  185  U.  S.  489^  908,  22  Sup.  Ct  763, 
46  Ll  Ed.  1010: 

"The  function  of  the  Legislature  Is  to  pre- 
scribe rules  to  operate  upon  tbe  actions  and 
rights  of  citiaens  in  tbe  future.  While,  in  the 
absence  of  a  constitutional  inhibition,  tlie  Leg- 
islature msy  give  to  some  of  its  acts  a  retrospec- 
tive operation,  tbe  intention  to  do  so  must  be 
clearly  expressed,  or  neoeaiazUy  layilied  from 
what  ia  expressed." 

[2]  The  dlnieilBi<ni8  of  a  road  district  as 
preUTibed  in  paragraiA  5115  are  much  less 
than  tbe  dimensions  of  road  district  No.  3, 
bnt  the  boundaries  of  dlstrlet  No.  8  were  in 
accordance  wldi  the  law  at  the  time  of  its 
organtzaUML  It  is  quite  clear  that  the  Legls- 
latuie  Intended  by  the  languid  ot  para- 
graph 5115  that  no  more  road  districts 
should  be  organised  with  dimensbms  greater 
than  ten  miles  In  length  and  one  mile  in 
width,  bat  it  is  far  from  b^ng  evident  that 
It  was  intended  to  alxdlah  districts  thereto- 
fore organteed  with  areas  In  excess  of  that 
prescribed.  We  think  the  contrary  Intratton 
Is  manifest  by  the  next  paragraiAi.  6118. 
Therein,  by  express  language,  it  Is  said: 

"AH  road  districts  heretofore  formed  under 
existing  statutes  and  in  conformity  witii  this 
chapter  are  hereby  declared  valid  and  continued 
in  existence  under  this  chapter." 

Tbe  condition  of  the  preservation  of  a 
road  district  is  not,  as  we  view  it,  that  It 
must  have  conformed  In  boundaries  to  the 
new  law,  but  tliat  the  steps  taken  In  its  or- 
ganization must  have  been  In  conformity 
with  the  new  law,  which  Is  to  all  intents  and 
purposes  the  same  as  the  old  law.  The 
method  or  procedure  of  organizing  a  road 
district  Is  practically  the  same  under  both, 
and,  of  course,  it  was  not  the  purpose  or 
intention  of  the  Legislature  to  validate  a 
read  district  that  was  not  wganlzed  in  con- 
formity to  any  law.  The  old  law  did  not 
limit  the  boundaries  of  road  districts,  and 
we  cannot,  any  more  than  the  Legislature 
could,  assume  that  any  of  the  districts  there- 
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tofore  organized  were  no  longer  than  ten 
miles  nor  wider  than  one  mile.  If  the  fact 
should  be  that  all  road  districts  theretofore 
organized  Tlolated  the  new  law  In  width  or 
leugth  and  we  should  hold,  as  we  are  asked 
to  do,  that  paragraph  6116  Is  retroactive, 
and  that  the  saving  feature  of  paragraph 
6110  is  limited  to  soch  districts  as  conform 
In  dImenslfHU  with  the  new  statute,  then  It 
would  follow  that  all  road  districts  were  abol- 
tsbed  when  the  last  act  took  effect  We  will 
not  ascribe  to  the  legislative  act  a  result  bo 
nuKftaouable  and  absurd.  We  think  the  fair 
and  reasonable  import  of  the  language  used 
bf  the  Legislature  Is  that  all  road  districts 
theretofore  legally  organised  should  be  cou- 
tlnued  as  valid. 

[3]  Tbe  validity  of  the  tax  sought  to  be  re- 
strained depends  according  to  the  appellant's 
coDiplaiiit  solely  upon  tbe  existence  of  road 
district  Na  8.  His  contention  is  that  it  Is 
nonexistent,  and  that  the  tax  Is  therefore  In- 
valid. The  real  question  we  are  asked  to  de- 
fdde  Is,  then,  whether  there  Is  any  sucb  quasi- 
municipal  corporation  as  road  district  No.  3. 
The  existence  of  the  corporation  is  brought 
Into  question  collaterall?  by  a  private  Indi- 
vidual. As  a  general  profwsitlon  this  is  not 
permissible.  Municipal  and  quad-municipal 
corporations  are  agencies,  In  the  exercise  of 
their  public  fnnctliHU,  of  fbe  state.  28  Cyc 
174,  says: 

"The  general  rale  is  that,  so  long  as  the  state 
does  not  see  fit  to  forfeit  the  charter  of  a  de 
facto  municipality,  or  to  oust  It  from  the  ex- 
ercise of  corporate  powers,  its  existence  is  not 
subject  to  collateral  attack  at  the  private  salt 
of  any  person.  Suit  by  owners  of  property  to 
enjoin  tbe  collection  of  taxes,  or  to  recover  taxes 
paid  under  protest,  or  to  remove  a  tax  cloud 
iTooi  the  title,  or  to  replevin  or  recover  for  tbe 
conversion  of  personalty  distrained  for  taxes,  or 
defenses  in  an  action  by  the  munidpality,  can- 
not be  maintained  on  tlu  ground  of  defect  of  In- 
corporation or  organisation,  unless  such  defect 
1b  so  fatal  ai  to  render  the  incorporation  abso- 
lutely void." 

The  existence  of  a  corporation  organized 
nnder  a  law  afterwards  declared  unconstitu- 
tional cannot,  tn  a  proceeding  by  It  for  tbe 
collection  of  a  tax  be  qnestloiwd  by  tbe  tax- 
payer. For  reaaona  of  pnblic  iwlley,  It  will 
be  permitted  to  do  those  things  for  whldi  It 
was  created,  until  the  creator  by  proper  di- 
rect proceedings  challenges  Its  right  to  exist. 

The  antboritles  sustabiliig  this  proposition 
are  abnndaat  and  may  be  foond  ct^ted  un- 
der the  following  cases:  Topeka  v.  Dwyer, 
70  Kan.  344,  78  Pac.  417,  8  Ann.  Cas.  230; 
School  Dlst  Mo.  2103  T.  Board  of  County 
Com'rs,  IS  Wyo.  73,  86  Pac.  24,  11  Ann.  Gas. 
1058;  People  v.  EUi^  208  XU.  368,  87  N.  B. 
687.  Ann.  Gas.  1018A,  689;  McQnUlen,  Ua- 
Blcipal  Gorporatims,  H  ISS,  168. 

The  jndgmoit  la  affirmed,  and  case  re- 
manded. 

FBAMKLIN  and  GUMNINGHAM,  J7.,  con- 
ear. 


ARIZONA  EASTERN  R.  CO.  T.  STEWART. 
(No.  1448.) 

(Supreme  Court  of  Arisona.  Jnly  1,  1016.) 

1.  Srr-Orr  and  CocKiXBCLAnc  <s»28-r- Ac- 
tions BT  AssiQKEE— Defenses. 

Ordinarily,  a  party,  when  sued  on  a  con- 
tract for  services  by  the  party  rendering  them 
or  bis  asdeoee,  may  plead  in  offset  any  damages 
sustabied  by  the  ne^goit  perftunaance  of  nie 
contract. 

[Ed.  ^ote.— For  other  cases,  see  Set-Off  and 
Counterclaiin,  Cent  Dig.  {8  47,  48;  Dec  Dig. 

2.  Cakbibbs  «=>196— AcnoKs  tob  FEKianr— 
Pasties— Initial  Cabrieb. 

In  on  action  by  the  terminal  carrier  for 
freight  charges  on  a  shipment  of  live  stock,  in- 
cluding charges  advanc^  by  it  to  tbe  initial 
carrier,  where  the  shipper  claimed  that  the 
stock  was  injured  by  the  negligence  of  the  ini- 
tial carrier,  tbe  initial  carrier  is  not  a  neces- 
sary party. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  678-«87;  Dee.  Dig.  «s9l86.] 

Appeal  from  Superior  Court,  Maricopa 
County ;  J.  C.  PhllUpa,  Judge, 

Actltm  by  the  ATl«»ia  Ii.aBtem  BaUroad 
Company  against  Frank  R.  Stewart  to  recov- 
er freight  cbarcea  and  oq^enjiea  on  a  ship- 
ment of  live  stock.  Judgment  for  tbe  defend- 
ant on  demurrer  to  the  complaint,  and  plain- 
tiff appeals.  Reversed  and  remanded. 

Eugene  8.  Ives,  of  Tucson,  for  appellant. 
Hayes  &  tAuey,  ot  Phoenix,  for  appeUee. 


PSB  CURIAH.  The  apii^antf  who  waa 
(dalntiff  below,  instituted  this  actlffli  against 
appellee,  defendant  below,  to  reoovet  th« 
freight  and  feedlog  diarges  on  five  car  loads 
of  cows  shipped  from  San  lUila  OUspo^  OH, 
to  Phccnlx,  Ariz^  over  the  line  of  the  South- 
ern Pacific  Company,  and  tbe  line  of  Ibe 
plaintiff,  nnder  arrangmoits  made  by  defend- 
ant with  the  Southern  Pacific  Company  at 
the  initial  point  of  sblpinent  It  la  alleged  in 
tbe  conyilalnt  that  the  cows  were  received  by 
defendant  from  i)laintifl  at  or  about  tbe  time 
tbe  ablpnmit  reached  Phcsnlx  and  defendant 
refused  to  pay  tranqKntatlon  charges;  that 
tbe  Interstate  commerce  rate  for  the  carriage 
of  live  sto^  in  car  load  lota  fran  San  Lula 
Obispo  to  PboenU  Is  $146.60  as  publlsbed  and 
filed  vrlth  tbe  Interstate  Commerce  Comuila- 
sion ;  that  the  feeding  charges,  amounting 
to  $75.70,  were  paid  by  the  Southern  Pacific 
Company ;  "that  pursuant  to  a  tralSc  ar- 
rangement, between  the  said  Southern  Padflc 
Company  and  tills  plalntlflC  made  <Hil'y  for  tbe 
purpose  ot  tbe  convenience  of  tbe  zaUroads 
and  the  public  In  tbe  collection  of  rates  and 
the  movement  of  freight  and  aucb  as  la  eom- 
mon  among  the  carriers  doing  business  in  the 
United  States,  whereby  the  delivering  carrier 
pays  the  initial  or  connecting  carriers  its  or 
their  proportions  of  tbe  entire  rate  and  col- 
lects the  same  from  the  ahipper,  the  plaintiff 
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has  paid  0ie  said  Southern  Padflc  Company  i 
Bald  sum  ot  $7S.70  and  Its  proportion  of  said  [ 
rate."  The  defendant  demnrred  to  the  com- 
plaint on  the  ground  that  the  Southern  Pacif- 
ic Cfflopany  was  not  made  a  party,  It  appear- 
ing the  contract  of  carriage  was  made  by  it 
and  foff'lts  account  and  not  In  behalf  of  and 
account  of  plalnticr:  that  the  services  were 
rendered  by  the  Southern  Pa<dflc  Company, 
and  it  nowhere  appears  that  said  services 
were  rendered  for  or  inured  to  the  benefit  of 
plalntllf;  and  that  It  does  not  appear  that 
the  plaintiff  la  tlie  owner  or  assignee  of  said 
demand  or  la  the  agent  of  said  Southern  Pa- 
dflc Company  or  in  any  wise  authorized  to 
sne  fm  ot  in  behalf  ot  said  Southern  Pacific 
Oonxpajoy ;  that  the  complaint  failed  to  state 
focts  BufBclmt  to  constitute  a  cause  of  action 
against  defeudant.  l^e  defendant  answered, 
alleging  a  breach  of  the  contract  ai  carriage 
by  the  Southern  Pacific  Company  and  plain- 
tiff, in  tliat  they  failed  to  deliver  five  bead 
(tf  tb»  cows,  and  the  imes  d^vared  were  se- 
riously crippled,  weakened,  sick,  and  dam- 
aged. He  counterclalmed,  alleging  actual  aud 
punitive  dami^es  occurring  oa  the  Southern 
Pacific  Company's  line  by  reas<m  ot  its  neg- 
ligence in  the  sum  of  98,605.  The  demurrer 
was  sustained,  and,  plaintiff  standing  upon 
Its  cmnplaint,  Judgment  was  entered  that- It 
take  notbiiv  and  that  defendant  have  his 
costs. 

[1]  Tba  questlcHi  betbre  ua  InvolTes  the 
soundness  of  the  court's  ruling  sustaining  the 
demurrer  to  the  conplalnt,  and  the  matters 
set  up  in  the  answer,  aside  from  the  d^ur- 
rer,  are  not  germane,  exc^  as  tbey  nuy  be 
useful  to  illustrate  the  cwtentlons  of  defend- 
ant to  the  effect  that,  unless  the  Southern 
Padflc  Cwnpany  Is  made  a  par^  plaintiff,  he 
win  be  deprived  of  his  defense  of  negligence 
on  the  part  of  the  latter  company.  The 
plalutlfl  compai^  la  not  charged  with  negli- 
gence, and  no  loss  or  injury  was  sustained  by 
defendant  by  reason  of  any  misconduct  on  Its 
part  The  damages  pleaded  as  a  defense  and 
counterclaim  all  occurred  on  the  line  of  the 
Southern  Padflc  C<mipany.  Ordinarily,  a 
party  when  sued  upon  a  contract  for  servlcea, 
whether  by  the  parly  contracting  to  render 
the  services  or  by  his  assignee,  may  plead  In 
offset  any  damages  be  has  sustained  by  rea- 
son of  the  negligent  performance  of  the  con- 
tract The  assignee  takes  the  chose  in  ac- 
tlcm.  In  such  cases,  subject  to  any  defHises 
available  to  the  debtor  against  the  assignor. 
In  that  case,  it  is  not  necessary  to  make  the 
assignor,  a  party  plaintiff,  as  the  defense  is 
open  to  the  debtor  vrlthout  It  If  that  rule 
were  applied  In  this  case,  it  would  not  be  a 
test  of  the  suflldency  of  the  plaintiff's  com- 
plaiut,  but  would  afford  the  defendant  the 
opportunity  to  offset  his  damages,  If  any, 
against  the  demand  of  the  idalntiff. 

[2]  For  reasons  considered  by  the  courts 
of  snffident  weight  and  importance  to  justify 
It  the  above  general  rule  has  not  been  en- 


I  forced  as  to  demands  tor  carriage  over  two 

I  or  more  connecting  lines.  Independent  car- 
riers may  require  of  the  shipper  prepayment 
of  the  freight  charges  If  disposed  to  do  so, 
and,  where  the  shipment  Is  over  several  lines 
of  carriers,  it  Is  apparmt  that  thla  would  nn^ 
duly  burden  the  shipper.*  Carriers  for  their 
own  convenience  and  the  convontenoe  of  their 
patrons  have  adopted  the  rule  of  tetting  eadi 
successive  carrier  iMy  the  preceding  one  Ita 
proportion  of  the  charges,  leaving  it  to  tbe 
last  carrier  to  collect  the  v^ole  trdght  and 
expense  from  the  consignee.  In  this  manner, 
when  the  freight  reaches  Its  destination,  al- 
though It  may  have  passed  over  the  llnra  of 
many  carriers,  all  of  them  have  been  paid, 
except  the  last  and  the  shipper,  instead  of 
having  to  deal  with  all  the  carriers  La  the 
matter  of  their  charges,  may  settle  with  the 
terminal  one  who  in  the  course  of  the  busi- 
ness has  become  the  owner  of  and  entitled  to 
all  charges.  The  law  is  stated  by  6  Cyc.  495, 
as  fcdlows: 

"A  connectinK  carrier  may  advance  the  charg- 
es of  the  precedii]£  carrier,  including  charges 
which  the  prcceiling  carrier  may  have  already 
advanced  in  the  sams  way,  and  demand  the  full 
amount  of  his  own  charges  and  the  advance- 
ments at  the  end  of  the  transportation.  How- 
ever, a  conuectins  carrier  ia  under  no  obliga- 
tion to  make  suco  advances  or  to  give  credit 
therefor  to  the  preceding  carrier,  even  tturai^ 
it  is  customary  to  do  so.  The  last  carrier  ad- 
vances charges  to  the  pi-eceding  carrier  at  his 
own  risk,  and  if  the;  have  in  fact  heeo  paid  he 
cannot  recover  them,  at  least  where  he  is  charge- 
able with  notice  of  the  fact  of  such  prepayment 
The  right  of  the  consignee  or  owner  to  offset 
damages  againeit  freight  cannot  be  asserted 
against  the  last  carrier  with  reference  to  dam- 
ages on  the  line  of  the  preceding  carrier,  either 
as  to  the  last  carrier's  charges  or  the  chanes 
which  he  has  advanced  to  the  preceding  carrier, 
the  remedy  «being  against  the  carrier  m  whose 
hands  the  damage  occurred." 

See  Elliott  on  Railroads,  H  IBOO,  1070;  4 

R.  C.  L.  8S  320.  356. 

The  purposes  and  limitations  of  the  rule 
are  well  stated  by  Justice  Hemingway  in  St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Lear,  54  Ark.  399, 
15  S.  W.  1030,  In  which  the  precise  question 
we  have  here  was  Involved: 

"Each  of  several  lines  of  connecting  carriers, 
engaging  in  the  transportation  of  property  un- 
der a  bill  of  lading  for  a  continuous  carriage, 
may  ordinarily  pay  the  charges  of  previous  car- 
riers, and  have  a  lien  on  the  property  for  the 
amount  advanced,  as  well  as  for  its  own  charg- 
es. This  rule  is  a  part  of  the  commercial  law 
of  the  land,  and,  as  It  Is  said,  of  the  world, 
springing  from  commercial  convenience  and  ne- 
cessity. It  is  to  the  special  advantage  of  the 
shipper,  as  well  as  of  ue  public;  for  It  facili- 
tates rapid  transit  without  breaking  bulk,  and 
tends  to  lower  rates.  Each  carrier  is  entitled 
to  hold  the  property  until  its  proper  charges  are 
paid,  and,  but  for  the  rule  above  stated,  the 
shipper  would  be  required  to  arrange  in  some 
way  for  the  payment  thereof  at  each  point  on 
the  route  where  carriers  chan^.  Conventence 
and  necessity  therefore  authorize  auceesaive  car- 
riers to  receive  property  billed,  and  to  advance 
previous  charges  and  assert  a  claim  for  the 
amount  advanced.    But,  as  the  authority  Is 
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ralaed  bj  ImpUottfixi,  It  vUl  not  be  presamed 
when?  itB  exercise  would  Apparently  prejadice 
the  rights  or  InterestB  of  the  shipper.  The  sub- 
sequent carrier  should  act  with  a  just  and  prop- 
er regsnl  fcr  the  owner's  interest,  and  should 
decline  to  take  the  property  or  advance  the 
charges  whenever  it  has  bieen  so  damaged  in  the 
course  of  its  transit  that  it  would  appear  to  be 
against  the  owner's  Interest  to  accuioalate 
diaiges  by  further  carriage.  But  a*  the  prior 
carrier  will  not  deliver  tbe  property  without 
payment  of  its  charges,  or,  what  is  the  same 
thing,  an  agreement  by  the  succeeding  carrier 
to  pay  them,  such  succeeding  carrier  cannot  be 
expected  or  asked  to  receive  it,  except  in  cases 
where  it  is  authorized  to  pay  the  charges.  It 
could  not  be  asked  to  assume  the  burden  of  an- 
other's controversy;  and,  if  such  conditions 
were  Imposed,  eacn  line  would  make  its  own 
contracts,  aad  tbos  interrupt  the  course  -of 
transit,  to  tbe  expense,  annoyance,  and  incon- 
venience of  aUi^iert  and  the  public.  But  the 
law  does  not  exact  this,  and  is  satisfied  when 
the  carrier  exercises  reasonable  care  and  a  just 
regard  for  the  interests  of  the  shipper.  Bfssel 
T.  Price.  16  lU.  408;  Ouesnard  v.  Bailroad  Co^ 
76  Atu.  453 ;  Bowman  T.  HUton,  U  OUo,  304; 
Jones,  I.iens,  f  288." 

Tbe  final  carrier  must  act  In  good  faith  in 
paying  m  agreeing  to  pay  preceding  carrierst 
as  also  in  receiving  the  shipment.  In  order  to 
be  oititled  to  demand  and  colle<A  tbe  fteight 
charges  from  the  consignee. 

"S^MSking  of  tbe  rule  by  which  a  succeeding 
earner  can  pay  the  charges  of  the  previous  one, 
the  opinion  (Bissel  v.  Price,  16  111.  408)  says 
the  authority  to  make  such  payment  extends  no 
further  than  la  reasonably  required  by  the  ne- 
cessities of  ciHumerce;  tbat,  in  making  sneb  ad- 
vances for  tbe  consignee,  tbe  carrier  is  bound 
to  act  in  good  faith  and  with  ordinary  prudence 
in  ascertaining  the  goods  to  be  in  good  condi- 
tion and  the  previous  charges  reasonable;  that, 
when  be  has  done  this,  heaas  done  all  the  law 
requires  of  him,  and  the  owner  Is  bound  to  rec- 
ognize and  sanction  his  action  in  making  the 
advances,"  Berry  Coal  &  Coke  Co.  v.  Chicago, 
P.  &  St.  L.  By.  Co.,  116  Mo.  App.  214,  »2  S. 
W.  716,  720;  Wabash  fi.  R.  v.  Pearce,  102  U. 
S.  170,  24  Sup.  Ct  231,  48  L.  Ed.  397:  Glover 
V.  Cape  Girarfeau,  B.  &  9.  B.  Gb.,  95  Mo.  App. 
369,  69  8.  W.  S99;  Seaboard  Air  Line  By.  v. 
Southern  V.  &  O.  Co.,  138  Ga.  604,  76  8.  BL 
664;  New  Tork  Central  &  H.  R.  B.  Co.  v.  Weil, 
66  Misc.  Bep.  179, 119  N.  T.  Supp.  676:  South- 
em  Pacific  Co.  T.  t«rabee,  89  Kan.  008,  182 
Pac  206. 

In  interstate  oommerce  sblpmrats,  the  Ini* 
tlal  carrier  by  act  of  Congress  Is  made  Ua^ 
ble  for  loss  occurring  anywhere  en  route, 
with  the  right  to  recover  over  against  the 
■carrier  actually  causing  the  loss.  Atlantic 
Coast  Line  B.  R.  Ca  v.  RlTerside  Mills,  219 
n.  S.  186,  81  Sup.  Ct  164.  66  Ed.  167,  31  L. 
B.  A.  (N.  SO  7;  St  Louis  Southwestern  By. 
Co.  T.  Alexander,  227  U.  &  218,  83  Sup.  Ct 
245,  67  L.  Ed.  486,  Ann.  Gas.  1916B,  77,  and 
notes. 

£<t  as  was  said  in  Southern  Pacific  Co. 
T.  Lara  bee,  supra,  "this  does  not  afEect  the 
liability  for  compensation." 

The  judgment  ot  tbe  lower  court  is  re- 
versed,  with  dliecti<His  to  overrule  the  de- 
murrer. 


PHILUPS  T.  GRAHAM  GOUNTX. 

(No.  1463.) 

(Supreme  Court  of  Arizona.    June  28,  1916.) 

1.  Taxation  «=>31&— Countt  AssBavw— BaIi> 

ABIES— StATUTOBT  PbOVISIONS. 

Under  Civ.  Code  1901,  par.  2618,  as  amend-  ■ 
ed  by  Laws  1907,  c.  73,  S  '-i,  providing  that  coun- 
ty assessors  in  counties  of  the  first  class  shall 
receive  a  salary  of  |t2,000  per  annum,  in  coun- 
ties of  the  second  class  $1,500,  provided  that 
in  counties  having  an  equalized  assessed  val- 
uation of  $6,000,000  he  shall  receive  a  salary 
of  $2,400,  the  salary  of  a  county  assessor  chang- 
es, OS  the  county  automatically  changes  from 
one  class  to  another,  and  an  assessor  entitled 
to  a  salary  of  $1,500  on  entering  the  office  is» 
on  tbe  county  becoming  a  county  of  the  first 
class,  entitled  to  a  salary  of  J^,000,  and,  on 
the  couDty  increasing  the  equalize]  value  of  its 
property  to  over  $6,000,000,  is  entitled  to  a 
salary  of  $2,400. 

[Ed.  Note.— For  other  oases,  see  Taxation, 
Cent  Dig.  Si  622-^  8U;  Dee.  Dig.  4s>816.i 

2.  OmcERs  «»94  —  Public  OrncsBs  —  Sax.- 

ABIE»— LeOISLATIVK  CoNTBOI,. 

The  fixing  of  the  salaries  of  public  officers 
is  exclusively  tax  the  Legblator^  and,  except 
where  restrained  bj  tiie  Constitntion,  it  has  a 
wide  discretion. 

[Ed.  Note.— For  othv  cases,  see  Offlceis,  Cut 
^^1^  m,  183,  130-188,  ite,  141;  Dec.  Dig. 

8.  OmOEBS  «=»10&— SAI.ABIBS— OHANOB  BT 
BOABD  OF  SUPEKTISOBS. 

Where  salaries  of  county  officers  have  been 
fixed  by  the  Leyislature,  they  cannot  be  in- 
creased or  diminished  by  the  county  board  of 
supervisors. 

[Ed.  Note.— For  other  cases,  see  Officen,  Cent 
Dig.  H  152-157;  Dec  Dig.  ^100-1 

4.  CovMiiBs  ^9166— SALABin— WaaKAHm— 
Obligation  or  Couhtt  Boabo  of  Sufjeb- 

VIBDBS. 

Where  a  county  assessor  was  not  indebted 
to  the  county  in  any  sum,  and  he  had  faithfully 
performed  the  duties  of  bis  ofiice,  tlie  board  of 
supervisors  could  exercise  no  discretion  or  judg- 
ment as  to  bis  salary  fixed  by  law,  but  they 
must  draw  warrants  against  tiie  county  treas- 
urer for  the  salary  fixed  by  law. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  ii  246-248;  Dec.  Dig.  ^165.] 

5.  ACCOBD  AITD  SATISrAOTION  ^»10— COKPBO- 
UIBB  AND  SBTTI^UENT  «=96— UR LIQUID AT- 
BD  DBICANDS— LiQUIDATBD  DeUANDS. 

Where  a  claim  is  unliquidated,  or  in  dis- 
pute, payment  and  acceptance  of  a  less  amount 
than  claimed  in  the  satisfaction  Is  an  accord 
and  satisfaction.  In  the  absencfl  of  fraud,  mis- 
take^ or  imposition,  but,  where  the  demand  Is 
liquidated  and  due,  payment  by  the  debtor  and 
receipt  by  the  creditor  of  a  less  amount  Is  not 
a  satisfaction  thereof,  though  the  creditor  agrees 
to  accept  tt  as  such  in  tbe  absence  of  aoy  con- 
sideration for  tbe  release. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  ||  67-74;  Dec.  Dig. 
$=»10;  CompromiHe  and  Settlement,  Cent  Dig. 
Si  85-60;  Dec.  Dig.  ^s>6.] 

6.  AccoBD  AND  Satisfaction  ^s»8— Offzckbi* 

— SaLABIES— ACGEPTAHCI  OF  LSBS  AMOUNT 
THAN  DDB. 

An  assessor  of  a  county  who  Is  entitled  to 
a  salary  of  $2,000  or  $2,400  per  annum,  and 
who  rKeii-es  only  $1,600  per  year,  may  re- 
cover the  balanoe  ans,  notwithstanding  any 
claim  of  accord  and  satlsfactiwi.  though  tbe 
doctrine  of  accord  and  satisfaction  as  iipplitHl 
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to  dealings  between  Indlvldaab  and  corporations 
is  applicable. 

[Kd.  Note.— Vor  otiher  euM,  see  Accord  and 
Satisfactioii,  Cent.  Dlf.  1160-65,  84,  87;  Dec 
Dig.  «3)8.] 

7.  ACCOBD  AND  SAXISFAOrmir  «=»1  —  Evi- 
DBNCB. 

Accord  and  satisfaction  cannot  arise  unless 
agreed  to  either  expressly  or  by  implication. 

[i'jd.  Note.— For  other  case^  see  Accord  and 
Satisfaction,  Cent.  Uig.  ||  1-18;   Dec.  Dig. 

8.  AOOOBD  AND  SATXSrAOnON  «S»2&— AVAILA- 
DIUTT— PLEADINQ  ANB  PSOOT. 

Accord  and  satisfaction,  to  b«  anilable, 
must  be  pleaded  and  proved. 

[Ed.  Note.— For  other  cases,  see  Accord  end 
Satisfaction,  Cent.  Dig.  %l  l&l,  153-160;  Dec. 
Dig.  «=>25.] 

Appeal  from  Superior  Court,  Graham  Coun- 
ty; AG.  McAIlater,  Judge. 

Action  by  D.  D.  Fbllllpa  against  the  Coun- 
ty of  GraliaiD.  From  a  Jn^ment  tor  de- 
fendant, plaintiff  appeals.  Bererged  and  re- 
manded. 

W.  K.  Dial,  of  Safford,  for  appellant  John 
McGowan,  Co.  Atty.,  of  SafFord,  and  Wiley 
E.  Jones,  Atty.  Gen.,  for  appellee. 

ROSS,  C.  J.  Suit  for  balance  of  back  sal- 
ary as  county  assessor  of  Graham  county  for 
the  years  1912,  1913,  and  1914.  Plaintiff  was 
inducted  Into  office  February  14,  1912,  at 
which  time  his  county  was  one  of  the  second 
class,  entitling  him  to  a  salary  of  fl,500  per 
annum.  Paragraph  2618,  Bevised  Statutes  of 
Arizona  1901 ;  chapter  73,  Laws  of  1907. 

In  the  month  of  September,  1912,  the  equal- 
ized assessed  valuation  of  the  property  of 
Graham  county  being  In  excess  of  $3,000,000, 
the  county  automatically,  under  the  law,  be- 
came a  county  of  the  first  class,  and  the  as- 
sessor's salary  iintoniatlcaUy  became  $2,000 

per  BTinnm,  Id. 

In  September,  1913,  the  equalized  value 
jumped  to  $9,000,000,  and  by  the  same  pro- 
cess the  assesaor'B  salaxy  became  $2,400  per 
annum.  Id. 

It  Is  stipulated: 

That  during  all  the  months  from  September, 
1912,  up  to  Uie  28tb  day  of  May,  1914,  the 
plaintiff  filed  his  nunthly  salary  demand  with 
the  clerk  of  the  board  of  supervisors  of  Gra- 
ham county,  Ariz.,  for  the  sum  of  $125  as  sal- 
lary  for  each  month  during  said  time,  and  ac- 
cepted  the  same  until  the  28th  day  of  May, 
1014,  when  the  plaintiff  filed  with  the  clerk 
*  ■*  *  a  demand  for  tuck  salary  for  £41.60 
for  each  month  beginning  September,  1912,  and 
ending  August,  1913,  and  for  the  sum  of  $7u 
for  each  month  beginning  with  September,  1913, 
and  ending  May,  1914,  and  that  tor  all  months 
since  said'  time  until  the  filing  of  suit  (Septem- 
ber 12,  1914)  the  plaintiff  has  continuously 
filed  salaty  demands  for  the  sum  of  $200  for 
each  month  of  his  salary  as  assessor,  and  that 
all  demands  for  salary  in  excess  of  $125  per 
month  have  been  refused  by  said  board  of  super- 
visors of  said  Graham  county;  that  at  all  times 
when  the  board  of  supervisors  of  Graham  coun- 

S refused  to  pay  said  salary  demands  the 
sdntiff  was  not  indebted  to  the  coonty  In  any 
sum." 


BSIPOBTBB  Uiln- 

It  Is  farther  stlpnlateA  tliat  plaintiff  had 
fitfthfuHy  perfMmed  flu  dotleB  of  bis  cOiCB 
at  all  times. 

[1]  Under  the  dedslon  of  tbls  court  In 
Coonty  of  Tama  v.  Sturges,  IS  Arte.  638, 140 
Pac.  504,  as  a  coonty  automatically  nndei- 
the  statute  Jumps  from  one  grade  to  another, 
the  salaries  of  Its  oflioexa  ant<Hnatlcally 
change,  as  provided  by  law.  The  plaintiff's 
salary  from  September,  1912,  to  and  Includ- 
ing August,  1913,  was  by  the  law  fixed  at  $2,- 
000  per  year,  and  from  Septraiber,  101a,  to 
and  Including  July,  1914,  was  by  law  fixed 
at  $2,400  per  year. 

The  plaintiff  recovered  judgment  for  $150, 
being  the  balance  of  his  salary  for  the  months 
of  June  and  July,  1914,  but  was  refused  judg- 
ment for  balances  on  all  preceding  month& 
He  appeals  from  the  Judgment 

The  only  question  for  decision  Is  this:  The 
plaintiff  having  presented  to  the  board  of 
supervisors  demands  for  $126  per  month,  and 
the  demands  having  been  regularly  allowed 
and  paid,  may  he  now  recover  from  the  coun- 
ty the  balance  of  his  salary,  or  Is  he  by  ac- 
cepting less  than  the  salary  fixed  by  law  pre- 
cluded from  claiming  his  full  salary? 

We  take  It  that  both  the  plaintiff  and  the 
supervisors  of  the  county,  both  in  the  pres- 
entation and  allowance  of  the  demands,  act- 
ed upon  the  theory  that  the  law  only  allow- 
ed a  salary  of  $1,500  per  annum  to  the  plain- 
tiff. That  was  the  salary  assigned  to  asses- 
sors of  second-class  counties  when  he  took 
office,  subject,  however,  to  a  change  If  his 
county  should  change  its  class,  but  stationary 
if  his  county  should  remain  during  hla  term 
of  oQice  a  second-class  county.  Until  the  de- 
cision of  this  court  in  the  Sturges  Case,  su- 
pra, it  la  probable  that  the  officers  of  not  only 
Graham  county,  but  of  all  the  oonntles,  were 
groping  In  doubt  and  uncertainty  as  to  what 
law  or  statute  was  controlling  In  the  matter 
aC  salaries.  The  boards  of  supervisors  of  the 
different  oountles  naturally,  as  the  trustees 
of  the  counties'  funds,  Insisted  upon  paying 
the  lesser  salary.  But  when  the  Sturges 
Case  was  decided  in  May,  1914,  It  was  made 
plain  that  the  Legislature  had  provided  a 
scheme  of  salaries  based  upon  grades  of 
counties,  and  that  as  the  grades  flnctuated 
the  salaries  of  officers  also  changed,  nils 
scheme  was  a  part  of  the  law  when  the  plain- 
tiff was  elected,  and  the  people  of  his  coun- 
ty elected  blm  and  he  accepted  the  office 
subject  to  its  terms  and  oondltlona.  He  was 
entitled  under  the  law,  when  his  county 
rose  from  a  second-grade  county  to  a  first- 
grade  one  (with  equalized  assessed  valuation 
oiC  $3,000,000  or  more)  to  a  salary  of  $2,000 
per  year  and  (with  an  equalized  assessed  val- 
uation of  $6,000,000  or  more)  to  a  salary  of 
$2,400  per  annum. 

[2,  3]  The  fixing  of  salaries  for  public  of- 
ficers Is  a  matter  wholly  within  the  province 
of  the  Legislature,  and,  except  where  re- 
strained by  the  Constitution,  they  have  a 
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wide  range  of  discretion.  When  a  salary  bas 
once  been  fixed,  tt  cannot  be  Increased  nor 
dimlnlsbed  by  the  board  of  snperrlsors. 
They  bave  no  power  to  enlarge  or  reduce  it 

[4]  Under  the  law  (paragraphs  241B,  2420, 
2433,  and  2440,  Civil  Code  1913)  no  moneys 
can  be  paid  out  of  the  treasury  of  a  county 
except  upon  the  warrant  of  the  board  of  au- 
pervlsers,  and  under  paragraph  2434,  Id^ 
all  claims  against  the  county  must  be  made 
oot  in  writing  duly  verified,  stating  minutely 
what  tlie  dalm  is  for,  and  specifying  each 
several  Item  and  the  date  and  amount  there- 
<^  and  be  presented  to  tlie  board  within  six 
mmOis  tcom  date  of  tba  last  item,  except 
claims  for  compensation  doe  to  Jnrors  and 
witnesses  and  for  official  salartes,  which,  by 
some  express  provision  of  law,  is  made  a 
demand  against  the  county. 

The  compensation  of  Jurors  and  witnesses 
and  official  salaries  are  exempted  by  this 
atatnte  from  Om  formality  of  verification 
and  itemization  and  iwesentation  within  six 
months  after  accrual.  The  reason  for  this 
Is  clear;  the  law  having  stated  and  fixed 
what  th^  shall  hei  no  action  of  the  board  Is 
contemplated  or  necessary.  The  only  thing 
left  for  that  body  to  do  is  to  order  its  war- 
rant drawn  against  the  county  treasurer  for 
the  amount  fixed  by  law,  except  perhaps  un- 
der the  provlslms  of  paragraph  2436,  Id.,  the 
board  may  inquire  If  claimant  is  Indebted  to 
the  coon^,  and,  If  so,  deduct  trosa  his  de- 
mand the  amount  of  such  Indebtedness,  or,  If 
the  officer  has  been  guilty  of  nonfeasance, 
the  board  may  withhold  his  salary.  In  this 
particular  case  tt  is  stipulated,  however,  that 
plaintiff  was  not  Indebted  to  the  county  in 
any  sum,  and  that  he  had  faithfully  perform- 
ed his  duties.  That  being  true,  the  board 
was  relieved  of  any  duty  of  Investigation,  and 
could  do  but  one  tiling — direct  the  payment 
of  plaintiff's  salary.  It  had  no  discretion, 
and  could  lawfully  do  nothing  else,  and  could 
not  lawfully  refuse  to  do  that.  We  have  said 
this  much  about  the  duty  of  the  board,  under 
the  stipulation,  having  In  mind  the  contention 
of  appellee  that  the  board,  In  ordering  a  war- 
rant for  salary,  was  acting  Judicially.  Coun- 
sel .asserts  this  proposition  over  and  over, 
and,  indeed,  It  seems  to  be  his  chfeC  reliance. 
But  under  the  stlpulatlcm  the  board  was  not 
called  upon  to  hear  and  determine  anything. 
It  exerdsed  no  discretion  or  Judgment.  Facts 
might  arise  In  which  the  board,  in  auditing 
credits  or  offsets  to  salary  demands,  would 
act  Judicially,  but  It  could  never  occur  as  to 
the  salary  itself  when  fixed  by  law. 

The  view  we  have  taken  Is  not  in  conflict 
with  the  decision  In  Dorrlngton  v.  Board  of 
Supervisors,  8  Ariz.  4,  08  Pac.  541.  In  that 
case  the  court  very  properly  held  that  man- 
damus would  not  He  to  control  or  direct  tbe 
Judgment  of  the  board  when  It  was  required 
or  might  be  required  to  pass  upon  certain 
facts  because  in  doing  so  It  would  be  acting 
upon  a  quasi  Judicial  matter,  but  the  court 
corefnlly  limited  its  decision  to  Uie  factai  of 


that  particular  case.  The  court  also  held 
that  plaintiff  was  not  entitled  to  a  manda- 
mus, as  he  had  a  plain,  speedy,  and  adequate 
remedy  at  law.  It  is  therefore  quite  clear 
that  the  board  was  acting  in  a  purely  minis- 
terial capacity  in  passing  upon  and  ordering 
tbe  payment  of  plalnUJFs  demand  for  salary, 
under  tbe  stlpnlatlon. 

-The  dedsIoDS  In  Yavapai  County  v.  O'Neill, 
3  Ariz.  363,  20  Pac.  432,  and  Olla  County  t. 
Thompson,  4  Ariz.  180,  37  Pac.  22,  were  con- 
cerning accounts  and  claims  by  sheriffs 
against  their  counties.  Their  demands  were 
unliquidated,  and  the  duty  of  investigation 
into  the  claims  to  determine  if  the  services 
ctiarged  against  ttie  county  were  actoally 
rendered  or  not  was  necessary  nnder  the  law. 
In  the  performance  of  this  duty  the  bmrd 
acted  in  a  quasi  Judldal  matter,  and  the  al- 
lowance, when  accepted  by  tbe  claimant,  was 
In  complete  satisfaction  of  the  claim.  Those 
decisions  are  not  controlling  in  tills  case,  the 
facts  being  entirely  different.  Tliat  para- 
graph of  the  statute  (2438,  Id.)  invoked  and 
applied  in  the  O'Neill  and  Thompson  Cases 
has  retermoe  to  unliquidated,  itemized  de- 
mands against  the  county  in  which  the  board 
may  allow  all  or  a  part  of  the  demand,  and 
not  oflSdal  salaries  definitely  fixed  by  some 
provision  of  law. 

[S]  But  the  defendant  cmtends  that  the 
payment  to  plaintiff  at  the  rate  of  91,500  per 
year  and  his  acceptance  thereof  la  an  accord 
and  satisfbc^on.  On  principle  and  authority 
this  contention  would  be  right  if  ai^llant'a 
compensation  was  unliquidated.  It  Is  said: 

"Where  a  claim  is  unliquidated  or  in  dispute, 
payment  and  acceptance  of  a  less  amount  than 
claimed,  Id  satisfaction,  operates  as  an  accord 
nnd  satisfaction,  in  tbe  absence  of  fraud,  arti- 
fice, mistake  or  imposiUoD."   1  <X  J.  551. 

This  because  the  settlement  Is  in  the  na- 
ture of  a  compromise. 

The  rule  Is  different,  however,  as— 
"where  the  debt  or  demand  is  liquidated  or 
certain  and  dae,  payment  by  the  debtm-  and 
receipt  by  the  creditor  of  a  less  sum  Is  not 
satisfaction  thereof,  althoogh  tbe  creditor  agrpen 
to  accept  it  as  such,  if  there  be  no  release  under 
seal  or  no  new  consideration  given.  Payment 
of  a  less  amount  than  is  due  operates  only  as 
a  dischargee  of  the  amount  paid,  leaving  the 
balance  etill  due,  and  the  creditor  may  aae 
therefor  notwithstanding  tbe  agrcemenL" 

This  is  because  there  Is  no  consideration 
for  the  release,  as  the  debtor  is  obligated  to 
pay  tbe  whole  debt,  and  the  creditor  entitled 
to  receive  it  l  C.  J.  539. 

[I]  We  are  unable  to  perceive  any  good  rea- 
son why  these  rules  that  are  applied  to  the 
dealings  of  private  individuals  and  corpora- 
tions should  not  be  enforced  in  tbe  affairs  of 
municipal  corporations  in  dealings  with  Its 
officials. 

[7,1]  WhUe  the  defendant  pleads  In  Its 
answer  accord  and  satisfaction,  there  is  no 
evidence  whatever  that  plaintiff  agreed  to 
accept  what  was  paid  him  in  full  satisfaction 
of  Ills  salary  as  allowed  by  law.  Accord  and 
satlafaction  cannot  arise  unless  agreed  to  ei- 
ther e^qiressly  or  by  Implication.  It  must  not 
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(nly  be  pleaded  but  proved.  Board  CJom'rs 
T.  Hobklrk,  13  Colo.  App.  180.  56  Paa  093; 
Wolf  T-  Humboldt  County.  36  Nev.  26,  131 
Fbc.  964,  45  L.  IL  A.  (N.  S.)  762. 

Stripped  of  all  annecrasary  verbiage,  tbe 
defendant  admits  that  plalntUTa  salary  was 
fixed  by  lav  at  |2,000  per  amram  from  An- 
gwt,  1912,  to  September,  I&IS,  and  at  S2,400 
thence,  that  be  faithfully  performed  the  du- 
ties of  his  (^oe  at  all  times,  and  that  he  Is 
In  no  wise  Indebted  to  it,  but  It  cont^ids  aim- 
ply  and  be<Au8e  It  paid  plalnUfl  during  those 
times  at  the  rate  of  fl,500  per  year,  and  he 
accepted  It,  a  foil  acquittance  of  its  obliga- 
tion resulted.  If  tUs  is  law,  theo  the  board 
of  supervisors  may  set  aside  the  statutory 
salary  and  subsUtnte  anothw  of  their  oim 
fixing,  by  refoslng  to  pay  the  salary  fixed 
by  law  and  thus  forcing  a  settlement  The 
board  can  no  more  fix  the  salary  In  this  man- 
ner than  they  can  fix  it  by  resolution  or  ordi- 
nance: The  board  has  no  power  or  authority 
to  pay  less  or  more  than  the  Legulatnre  has 
provided  as  compensation  to  an  official. 

Judgment  is  reversed,  and  case  remanded, 
\rlth  directl<m  that  judgment  be  altered  for 
the  plaintiff  as  prayed  for  in  his  complaint 

FRAXELIN  and  CUNNIKUIIAM,  JJ.,  con- 
cur. ^ 

MIAMI  COPPBSl  CO.  V.  STATE.  (No.  1411.) 
(Supreme  Court  of  Arizona.    June  22,  1916.) 

1.  Action  «=»45— Ooubts  «=»120— Causes  of 
Action— JoiNDBB  —  Jubibdictioh  —  LmP- 
nro  Penalties. 

Under  Civ.  Code  1901,  pars.  1280  and  1281, 
providin?  that  the  complaint  may  contain  sev- 
eral different  cauaea  of  action,  and  that  oDly| 
such  causes  of  action  may  be  joined  aa  are  ca- 
pable of  the  same  character  of  relief,  actions  ex 
contractu,  not  being  joinable  *«ith  actions  ex. 
delicto,  and  actions  to  recover  for  injuries  to 
the  person,  to  property,  or  to  character  not  be- 
ing joinable,  where  the  state  sued  to  recover  tbe 
penalty  assessed  upon  any  electric  light  or  pow* 
er  company,  by  Laws  1912,  c.  60,  that  should- 
permit  any  employ^  about  its  plant,  to  be  on. 
doty  more  than  8  hours  in  24,  under  penal^  of 
SKW  fine  for  each  day's  violation  of  the  act, 
the  statute  providing  that  the  suit  for  such  pen- 
ality may  be  instituted  in  any  court  of  the  state 
having  competent  jurisdiction,  the  recovery 
sought  being  for  15  violations,  separately  stat- 
ed in  the  complaint,  the  superior  court  had  ju- 
risdictioD  of  the  suit,  since  the  several  penalties 
sued  for  were  grounded  in  the  same  right,  tbe 
parties  and  the  causes  of  action  the  same,  and 
edch  ci^iable  of  the  same  character  of  relief. 

[Ed.  Note.— For  other  cases,  see  Action.  Cent 
Dig.  fil  378-383,  385-448;  Dec.  Dig.  «=>45; 
Courts,  Cent  Dig.  SS  413-436;  Dec.  Dig. 
120.] 

2.  COUBTS  «=»12l— Jtjbisoiction— AlfOTntT— 
Joti^DBB  or  Causes. 

Const  art  6,  {  9,  provides  that  the  num- 
ber of  justices  of  the  peace  shall  be  provided  by 
law,  and  that  their  jurisdiction  shall  not  trench 
m  that  of  any  court  of  record,  except  that  they 
shall  have  concurrent  jurisdiction  with  the  supe- 
rior court  where  the  amount  of  damage  claimed 
does  not  exceed  two  hundred  dollars.  Article  6, 
g  6,  provides  that  tbe  superior  court  shall  have 
original  jurisdicUon  in  all  cases  in  which  the  de- 
mand or  the  value  of  the  property  amounts  to 
$290  exclusive  of  interest  and  costs.   The  state 


sued  a  corporation  in  tht  superior  court  to  re- 
cover penalties  aggr^ating  |1,600  for  15  viola- 
tions of  Laws  1912,  c.  00,  forbidding  any  cor- 
poration operating  an  electric  light  or  power 
plant  to  permit  any  employ^  about  its  plant  to 
be  on  duty  more  than  eight  hours  a  day.  Held, 
tbat  the  superior  court  had  jurisdiction,  al- 
though the  individual  penalty  assessed  lOr  each 
violation  was  within  the  jurisdictional  limit 
of  justice  courts,  since  to  exclude  tbe  inris- 
diction  of  the  superior  court  the  grant  of  juris- 
diction to  soother  court  must  be  exclusive  and 
not  merely  concurrent 

[Ed,  Note.— For  other  cases,  see  Courts,  CenL 
Dig.  U  410,  413-426,  428,  437,  450.  462,  458. 
4»$,  480;  Dec.  Dig.  «B»m.] 

3.  Tbial  ^321H— VEBDici^NmcBiB  or  Ju- 

BOBS  ReQUIBBD  to  CONOUft— AOTIOnS  BOB 

Penai^tt. 

Under  Civ.  Code  1901,  par.  1413,  providing 
diat  in  dvll  cases,  except  tiiose  cognizable  at 
common  law,  9  of  the  12  jurors  may  return  a 
verdict,  in  an  action  by  the  state  for  the  penalty 
under  Laws  1912,  c.  50,  forbidding  any  electric 
light  or  power  concern  to  woi^  the  employte 
In  its  plant  more  tiian  8  hours  in  each  24,  a 
verdict  by  9  jurors  was  bad,  tile  suit  being  one 
cognisable  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  742;  Dec.  Dig.  «=>321%.] 

4.  conbtitutionai.  law  ^=»110  —  statutes 
®=>267— Vested  Biobts— Verdict  bt  Nink 
JuBoBB — VALiDirr  —  Retboactive  Ofeea- 

TtON. 

Although  action  is  begun,  and  issue  joined, 
before  the  adoption  of  a  law  authorizing  nine 
jurors  in  a  civil  case  to  rmder  a  verdic^  such 
verdict  is  valid,  since  there  is  no  vested  right  la 
the  modes  of  procedure^ 

[Ed.  Note.— For  other  cases,  see  -Constitutitnk- 
al  Law.  Cent  Dig.  §8  264-266;  Dec  Dig.  <&=> 
110;  Statutes,  Cent  Dig.  S§  350-359;  Dec.  Dig. 
«=5>267.} 

Appeal  from  Superior  Oiurt  Gila  County ; 
G.  W.  Shute,  Judge. 

Action  by  the  State  against  the  Mlanii 
C<^per  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Ald«inan  &  BUlott  of  Globe,  for  awel- 
lant  Wiley  B.  Jones,  Atty.  Gen.,  and  Noi^ 
man  J.  Johnson,  Oo.  Atty.,  of  Globe,  for  tbe 

SUtSh 

FRANKLIN.  J.  ThU  acUou,  being  In  tbe 
nature  of  an  action  of  debt,  was  instituted  by 
the  state  of  Arizona  In  the  superior  court  to 
recover  a  penalty  under  chapter  50,  Laws  of 
1912.  Regular  Session.  The  act  provides: 

"Section  1.  That  the  business  of  conducting 
and  operating  an  electric  light  plant  or  any 
electric  power  plant  is  hereby  declared  to  be 
hazardous  and  dangerous  to  those  employed 
therein. 

"Sec  2.  That  it  shall  be  unlawful  for  any 
person,  corporation  or  association  operating  or 
managing  any  electric  light  plant,  or  any  elee- 
trlc  power  plant  or  both,  within  this  alBte.  lo 
permit,  or  cause  to  be  permitted,  any  operatiog 
engineer  or  fireman,  or  switchboard  operator,  or 
any  attendant  in  its  service,  employed  in  or 
about  such  plants,  to  be  on  duty  more  than  eight 
hours  in  any  twenty-four  consecutive  hours;  ex- 
cept in  cases  of  emergency  when  life  or  proper- 
ty is  in  imminent  danger. 

"Sec.  3.  That  any  person,  corporation  or  as- 
sociation tbst  shall  violate  section  2  of  this 
act,  shall  pay  a  fine  not  to  exceed  oge  hnnilir^ — 
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dollars  ($100.(H))  for  eaeh  Tiolatum  of  thii  act 
Bach  day's  violation  of  any  of  the  provi^ns 
of  this  section  shall  constitute  a  separate  of- 
fense. 

"Sec.  4.  That  the  fine,  mentioned  in  section  3 
of  this  act,  shall  be  recovered  by  an  action  of 
debt,  in  the  name  of  the  state  of  Arizona,  for 
the  nse  of  the  state,  who  shall  sue  for  it  agaiDBt 
aucb  person,  corporation  or  association  violating 
this  act,  said  suit  to  be  Instituted  in  any  court 
of  this  state  having  competent  jurisdiction. 

"Sec.  5.  That  the  said  fine,  when  recovered  as 
aforesaid,  gball  be  paid  without  any  deduction 
whatever  into  the  general  fund  of  the  state  of 
Arizona.   •   •   •  •» 

The  statute  directs  that  an  action  of  debt 
in  the  name  of  the  state,  and  for  the  use  of 
the  state,  la  the  appropriate  mode  of  pro- 
ceeding to  recover  the  prescribed  penalty. 

There  are  15  different  causes  of  action  sep- 
arately stated  in  the  complaint,  and  In  the 
aggregate  tbe  amount  of  money  sought  to  be 
recovered  Is  $1,500.  Each  cause  of  action, 
separately  stated.  Is  grounded  upon  an  alleg- 
ed violation  of  the  statute  quoted,  and  the 
liability  Incurred  for  each  day's  violatlMi 
of  the  statute  Is  a  fine  not  exceeding  ?100. 

The  case  went  to  the  Jnry  on  June  19, 
1913.  Tbe  5ury  rendered  its  verdict  In  fa- 
vor of  the  state  In  the  sum  of  $600,  and  upon 
such  verdict  the  judgment  of  the  court  vraa 
accordingly  entered. 

In  submitting  the  case  to  tbe  jury  the 
court  gave  the  following  Instruction: 

"Ton  are  further  instructed,  gentlemen,  that 
in  this  case  the  concurrence  of  three-fonrths  of 
your  number  ahall  be  a  sufficient  number  to  re- 
turn a  verdict  In  the  case.  In  case  you  should 
unanimously  agree  you  should  cause  your  fore- 
man, who  will  be  selected  after  you  have  re- 
tired, to  sign  that  form  of  verdict  which  repre- 
sents your  conclusion.  In  case  you  should  not 
agree  unanimously,  bat  nine  of  your  numlwr 
concur,  those  nine  or  more  so  concurring  must 
sign  the  form  of  verdict  to  he  agreed  upon  and 
return  it  into  open  court" 

The  verdict  of  the  jury  was  not  unani- 
mous, but  nine  of  such  jurors  did  concur  and 
returned  tbe  verdict  against  the  defendant 
into  court  in  accordance  with  the  instruc- 
tion given,  and  upon  the  verdict  so  render- 
ed judgment  against  the  defendant  was  en- 
tered. 

There  are  two  Questions  litigated  on  this 
appeal.  It  Is  first  objected  that  the  penalty 
of  tbe  statute,  taken  singly,  is  below  the  Ju- 
risdiction of  the  superior  court,  and  that  It 
may  not  be  cumulated  In  the  same  action  so 
that  the  superior  court  may  have  Jurisdic- 
tion. It  la  next  claimed  that,  the  case  pre- 
sented being  cognizable  at  the  common  law, 
the  verdict  in  such  case  must  be  concurred 
in  by  twelve  jurors  as  at  common  law,  else 
there  can  be  no  verdict 

LI]  Paragraph  12S0,  Revised  Statutes  of 
Arizona,  1901,  provides:  Tbe  complaint  may 
contain  several  different  causes  of  action, 
and  tbe  answer  may  contain  several  differ- 
ent defenses.  And  paragraph  1291  provides: 
Only  such  causes  of  action  may  be  Joined  as 
are  capable  of  tbe  same  character  of  relief. 
Actions  ex  contractu  shall  not  be  joined  with 
actions  ex  delicto.    In  actions  «x  delicto. 


there  shall  not  be  Joined  actions  to  recover 
for  Injuries  to  the  per8(»i,  to  property,  or  to 
character;  bat  they  shall  be  sued  for  sep- 
arately. 

Here  then  is  statutory  authority  for  Join- 
ing several  different  causes  of  action  in  the 
same  complaint,  subject  only  to  tbe  qualifica- 
tion prescribed  by  paragraph  1291,  and  it  Is 
quite  apparent  that  tbe  causes  of  action  set 
forth  in  tills  complaint  do  not  come  within 
any  of  the  classes  dlsquatlfled.  The  several 
penalties  sought  to  be  recovered  grew  out  of 
an  alleged  violation  of  the  same  provision 
of  tbe  statute ;  the  parties  to  the  action  are 
the  same;  tbe  several  causes  of  action  are 
grounded  in  the  same  right,  and  are  each 
capable  of  tbe  same  character  of  relief- 
When  the  joinder  of  actions  is  permissible, 
it  Is  said  by  Mr.  Pomeroy,  "In  fact,  tbe  whole 
proceeding  Is  the  combining  of  several  ac- 
tions into  one."  Pomeroy,  Code  Bemedles,  | 
336. 

The  Joinder  of  different  causes  of  action  is 
the  subject  of  statutory  regulation.  Under 
our  statute  there  is  no  objection  to  any  num- 
ber of  dIsUnct  penalties  under  the  same  ^o- 
vislon  of  tlie  statute  Iielng  separately  stated 
in  the  same  complaint,  thereby,  as  Mr.  Pom- 
eroy says.  In  such  a  proceeding  combining  the 
several  causes  of  action  into  one.  In  otber 
words,  In  this  action  there  are  not  15  suits 
each  for  the  recovery  of  a  penalty,  but  it  is 
one  suit  comprising  15  penalties,  which  In 
the  aggregate  amount  to  $1,500.  In  such  a 
case  It  Is  not  the  penalty  of  the  statute  talcen 
singly,  which  determines  tbe  Jurisdiction  of 
the  superior  court;  but  it  is  the  cumulated 
penalty  sought  to  be  recovered  In  the  one  ac- 
tion that  fixes  tbe  Jurisdiction.  The  several 
penalties  incurred  may  t>e  saeA  for  In  one 
action,  and  tbe  court  taavlng  Jurisdiction  of 
the  aggregate  sum  Is  a  court  ct  competent 
jurlsdi<^icMi  in  whidi  such  suit  may  be  in- 
stituted vltbin  tbe  meaning  of  the  act  One 
penalty  may  be  within  the  Jurisdiction  of 
an  inferior  court,  hot  tbe  remedy  provided 
la  ample  to  adopt  it  to  tliose  cases  ot  suffl- 
cient  magnitude  wherein  the  grievances  of 
the  state  are  in  the  aggregate  of  snffldent 
extent  to  confer  jurisdiction  in  the  superior 
court  See  State  ex  rel.  Burrell  v.  Hughes, 
116  N.  O.  4S0,  21  S.  B.  971;  Maggett  v.  Rob- 
erts et  al.,  lOS  N.  a  174,  12  S.  Si.  890;  Gib- 
son V.  Gault,  88  Pa.  44 ;  Wolverton  v.  Lncey, 
Fed.  Gas.  No.  17,932;  Barkhamsted  v.  Par- 
sons,  S  Oram.  1;  Wells  v.  Oooper,  67  Conn. 
52,  17  AtL  281. 

[2]  But  In  another  view  the  Jurisdiction 
was  rightly  taken.  The  Constitutions  or 
statutes  of  tbe  different  states  usually  pro- 
vide that  the  jurisdiction  of  certain  courts 
shall  extend  only  to  cases  where  the  amount 
In  controversy  shall  exceed  or  shall  not  ex- 
ceed a  certain  sum,  and  the  amount  claimed 
by  the  plaintiff  in  good  faith  in  the  ad  dam- 
num clause  of  the  complaint  being  the  test 
usually  employed  to  determine  the  oonrfs 
Jurisdiction  In  sudti  a  case. 


Digitized  by  Google 


760 


149  PACIFIC  BEPORTBR 


(Ariz. 


B7  section  9  of  article  9  of  the  Ccmstltn- 
tlon  It  Is  granted: 

*The  number  of  juetices  of  the  peace  to  be 
elected  in  incorporated  cities  and  towns,  and  in 
precincts,  and  the  powers,  duties,  and  jurisdic- 
tion of  justices  of  the  peace,  shall  be  provided  by 
law;  provided,  that  such  jurisdiction  *  •  * 
shall  not  trench  upon  the  jurisdiction  -  of  any 
court  of  record,  except  that  said  justices  shall 
have  concurrent  jurisdiction  with  the  superior 
court  in  cases  of  forcible  entry  and  detainer, 
where  the  rental  value  does  not  exceed  twenty- 
five  dollars  per  month,  and  where  the  whole 
amount  of  damage  claimed  does  not  exceed  two 
hundred  doUara.  •  •  •  " 

Section  6,  art.  6,  of  tbe  ConstltutloD,  says: 

"The  superior  court  shall  have  original  juris- 
diction in  all  cases  of  equity  and  in  all  cases  at 
law  which  involve  the  title  to,  or  tbe  posses- 
aioa  of,  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine, 
and  in  all  other  cases  in  which  tbe  demand,  or 
the  value  of  the  property  in  controversy  amounts 
to  two  hundred  dollars,  exclusive  of  interest 
and  costs,  and  in  all  criininal  cases  amounting 
to  felony,  and  in  all  cases  of  misdemeanor  not 
otherwise  provided  for  by  law;  of  actions  of 
forcible  entry  and  detainer;  of  proceedings  in 
insolvency;  of  actions  to  prevent  or  abate  nui- 
sance; of  all  matters  of  probate;  of  divorce  and 
for  annulment  of  marriage;  and  for  such 
*  *  *  cases  and  proceedings  as  are  not  oth- 
erwise provided  for.  The  superior  court  shall 
also  have  original  jurisdiction  in  all  cases  and 
of  ail  proceedings  in  which  jurisdiction  shall 
not  have  been  by  law  vested  exclusively  ia  some 
other  court  •  •  •  " 

B7  tbla  grant  of  power  It  is  appar^t  tbat 
the  Leglslatare  could  In  the  exercise  of  Its 
antboritr  vest  In  the  courts  of  JusUcea  of 
the  peace  extSuslTe  jUTiedlctlon-  In  cases  in 
which  the  demand,  or  the  value  of  the  prop- 
erty in  contiQTersy,  is  less  than  ?200,  exclu- 
sive of  interest  and  costs.  It  Is  not  sufficient 
under  the  constitutional  sanction  that  the 
lawmaking  power  vest  Jurisdiction  In  sndi 
cases  In  some  court  other  than  the  superior 
court,  but  to  exclude  the  Jurisdiction  of  the 
snperior  court  the  grant  of  Jurisdiction  to 
mch  other  court  must  be  e;cclusive.  Justices  of 
the  peace  hare  such  Jurisdiction  only  as  may 
affirmatively  be  .conferred  on  them  by  law. 
By  paragraph  1280  of  the  Civil  Code  1918: 

"They  shall  have  jurisdiction  to  try  and  de- 
termine all  civil  actions  w-tien  the  amount  in- 
volved, exclusive  of  interest  and  costs,  does  not 
exceed  two  hundred  dollars." 

The  Jurisdiction  thus  conferred  is,  by  the 
statute,  not  exclusive,  and,  by  virtue  of  the 
constitutional  provision  conferring  00  the 
superior  court  original  Jurisdiction  in  all 
cases  and  of  all  proceedings  In  which  juris- 
diction shall  not  have  been  by  law  vested 
exclusively  in  some  other  court,  it  Is  plain 
that  the  Jurisdiction  of  Justices  of  the  peace 
In  such  cases  is  concurrent  with  that  of  the 
superior  court,  until  such  time  as  tbe  Legis- 
lature shall  take  such  Jurisdiction  from  the 
superior  court  by  afflnuatirely  conferring  it 
exclusively  in  the  courts  of  Justices  of  the 
peace. 

[3]  Coming  to  the  next  point  urged,  we 
think  the  case  presented  Is  one  cognizable 
at  tbe  common  law,  and,  If  this  be  correct, 
then  there  has  been  no  verdict  rendered  upon 


whidi  the  Judgment  of  tiie  «oiirt  coidd  be 
entered,  and  the  cause  must  therefore  be 
reversed. 

The  Con8titDti<»i  provides  that:  ISie  right 
of  trial  by  Jury  shall  remain  inviolate,  but 
provision  may  be  made  by  law  for  a  Jury  of 
a  number  of  leas  than  twelve  In  courts  not 
of  record,  and  for  a  verdict  by  nine  or  more 
Jurors  in  dvil  cases  in  any  court  of  record, 
and  for  waiving  of  a  Jury  in  civil  cases 
where  the  consent  of  the  parties  Interested 
Is  given  thereto.  COnstltutiou  of  Arliona, 
art  2,  S  ^. 

Pursuant  to  the  authority  conferred,  the 
Legislature  at  its  second  special  session  in 
1913  enacted  without  quallflcatlon  that:  In 
all  trials  of  civil  cases  In  the  superior  courts 
where  a  Ju^  of  twelve  persons  shall 'be  im- 
paneled to  try  such  cause,  the  concurrence 
of  nine  or  more  Jurors  shall  be  sufficient  to 
render  a  verdict  therein.  This  act  was  pass- 
ed and  approved  April  1, 1913,  but  in  the  act 
it  was  provided  that:  This  act  shall  take  ef- 
fect and  be  in  force  from  and  after  the  1st 
day  of  October,  1913.  and  the  provision  of 
the  act  referred  to  has  been  codified  as  para- 
graph 632,  CIrU  Code  of  1913.  This  provi- 
sion therefore  only  governs  in  the  trials  of 
causes  on  and  after  the  date  it  went  Into  ef- 
fect, to  wit,  October  1,  1913.  The  cause  at 
bar,  however,  was  submitted  to  the  jury  on 
June  19, 1913.  The  statute  in  effect  and  con- 
trolling the  verdict  of  a  Jury  at  that  time  ia 
found  in  paragraph  1413  (section  201)  Revis- 
ed Statutes  of  Arizona,  1901,  whidi  provides: 
In  all  trials  of  civil  cases,  except  cases  cog- 
nisable at  common  law,  In  the  courts  of  this 
territory  (state)  where  a  Jury  of  twelve  per- 
sons shall  be  impaneled  to  try  such  cause, 
the  concurrence  of  three-fourths  of  such  Ju- 
ry shall  be  Bufflci«it  to  render  a  verdict 
therein. 

This  provUdon  of  the  territorial  statute 
was,  by  virtue  of  the  Constitution,  carried 
forward  as  the  law  of  the  state,  and  re- 
mained in  force  until  modified  by  the  act 
which  went  Into  effect  on  October  1,  1013. 
It  remains  only  to  consider  If  the  case  is  one 
cognizable  at  the  common  law,  for  if  it  Is  the 
point  Is  clear  that  a  verdict  concurred  In  by 
a  less  number  than  {welve  Jurors  Is,  at  com- 
mon law,  no  verdict  at  all ;  the  result  being 
a  mistrial.  No  citation  of  authority  Is  nec- 
essary in  this  behalf. 

It  must  be  conceded  that  the  liability  here 
created  Is  of  statutory  origin.  This  statute 
creates  a  liability  for  an  offense  unknown  to 
tbe  common  law.  It  gives  a  penalty  and 
designates  tbe  mode  and  form  of  proceeding 
for  Its  recovery.  It  may  be  admitted  that 
this  desigiiatloD  forms  a  part  of  the  right 
and  tbe  liability,  and  all  other  modes  of 
proceeding  and  Jurisdiction  not  otherwise 
provided  are  excluded.  1  Corpus  Juris,  p. 
993,  g  109.  The  mode  adopted  is  an  action 
of  debt  instituted  In  a  court  of  competent 
Jurisdiction,  the  form  of  proceeding  to  be  in 
the  name  of  the  state  and  for  Its  use  and 
benefit  To  this  extent  it  goes,  and  no  faz^ 
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tber.  IB  on  action  of  debt  for  the  recovery 
of  a  statatory  penalty,  brongbt  In  the  name 
of  the  state  (soTerelsnJ  and  for  Ita  use  and 
benefit,  a  case  cognizable  at  common  law? 
We  sbaU  Inonire  atwut  tbls. 
Mr.  BlaCkstone  says: 

"From  these  express  contracta  the  transitioii 
Is  easy,  to  those  that  are  only  implied  bj  law. 
Which  are  socb  as  reason  and  Justice  dictate, 
and  which  therefore  the  law  presnmee  that  ev- 
ery man  has  contracted  to  peiform;  and  upon 
this  preaomptioD  makes  him  answerable  to  such 
persons  as  suffer  by  bis  noD  performance. 

"Of  this  nature  are,  first,  such  as  are  neces- 
sarily implied  by  the  fundamental  constitution 
of  gOTerumeot,  to  which  every  man  is  a  contract- 
ing party.  And  thus  it  is  that  every  person  la 
bound  and  hath  virtually  agreed  to  pay  such  par- 
ticular sums  of  money  as  are  chained  on  him 
by  the  iwtence,  or  assessed  by  the  interpreta- 
tion of  the  law.  For  it  is  a  part  of  the  original 
contract,  entered  Into  by  all  mankind  who  par- 
talce  the  benefits  of  society,  to  submit  in  all 
points  to  the  municipal  constitutions  and  local 
ord^iancea  of  that  state,  of  which  each  individ- 
ual is  a  member.  Whatever,  therefore,  the 
laws  order  any  one  to  pay,  that  becomes  instant- 
ly a  debt,  which  he  hath  beforehand  contracted 
to  discharge.  And  this  implied  agreement  it  is 
that  gives  the  plaintiff  a  right  to  institute  a 
second  action,  founded  merely  on  the  general 
contract,  in  order  to  recover  such  damages,  or 
sum  of  money,  as  are  assessed  by  the  jury  and 
adjudged  by  the  court  to  be  due  from  the  defend- 
ant to  tlie  plaintiff  in  any  former  action.  So 
that  if  he  hath  once  obtained  a  judgment  against 
another  for  a  certain  sum,  and  neglects  to  take 
out  execution  thereuiwo,  he  may  afterwards 
bring  an  action  of  debt  upon  this  judgment,  and 
shall  not  be  pot  upon  the  proof  of  toe  original 
cause  of  action;  but  upon  snowing  the  judgment 
once  obtained,  still  in  full  force^  and  yet  un- 
satisfied, the  law  immediately  implies  that  by  the 
original  contract  of  society  the  defendant  bath 
contracted  a  debt,  and  is  bound  to  pay  it  This 
method  seems  to  have  been  invented,  when  real 
actions  were  more  in  use  than  at  preseut,  and 
damages  were  permitted  to  be  recovered  there- 
on; in  order  to  have  the  benefit  of  a  writ  of 
capias  to  take  the  defendant's  body  in  execu- 
tion for  those  damages,  which  process  was  al- 
lowable in  an  action  of  debt  (in  couseqnenee  of 
the  statute  25  Edw.  Ill,  c  17),  but  not  in  an 
action  re^  Wherefore,  since  the  disuse  of 
those  real  actions,  actions  of  debt  upon  judg- 
ments in  personal  suits  have  been  pretty  much 
discountenanced  by  the  courts,  as  being  general- 
ly vexations  and  oppreraive  by  harassing  the 
defendant  with  the  costs  of  two  actions  instead 
of  wie. 

^'^On  the  same  principle  it  is  (of  an  implied 
/  original  contract  to  submit  to  the  rules  of  the 
community  whereof  we  are  members)  that  a 
forfeiture  imposed  by  the  by-laws  and  private 
ordinances  of  a  corporation  upon  any  that  be- 
long to  the  body,  or  an  amercement  set  in  a 
court-Ieet  or  court-baron  upon  any  of  the  suitors 
to  the  court  (for  otherwise  it  will  not  be  bind- 
ing), immediately  create  a  debt  In  the  eye  of  the 
law ;  and  such  forfeiture  or  amercement,  if 
un^d.  work  an  injury  to  the  party  or  parties 
entitled  to  receive  it,  for  which  the  remedy  is 
by  action  of  debt 

"The  same  reason  may  with  equal  Justice  be 
applied  to  all  penal  statutes,  that  is,  such  acts 
of  Parliament  whereby  a  forfeiture  is  inflicted 
for  transgressing  the  provisions  therein  enacted, 
/  The  party  offending  is  here  bound  by  the  funda- 
/  mental  contract  of  society  to  obey  the  directions 
I  of  the  Legislature,  and  pay  the  forfeiture  incur- 
j  red  to  such  persons  as  the  law  requires.  The 
/  usual  application  of  this  forfeiture  is  either  to 
J   the  party  aggrieved,  or  else  to  any  of  the  king's 
/     subjects  in  geoeral.    Of  the  same  sort  is  the 
/     forfeitore  inflicted  by  the  statute  of  W inches tei 


(explained  and  enforced  by  several  snbseqaent 

statutes)  upon  the  hundred  wherein  a  man  is 
robbed,  which  is  meant  to  oblige  the  hondredors 
to  make  hue  and  cry  after  the  felon;  for  If 
they  take  bin)  they  stand  excused.  But  other- 
wise the  party  robbed  is  entitled  to  prosecute 
them  by  a, special  action  on  the  case  tor  dam- 
ages equivalent  to  bis  losa-  And  of  the  same 
nature  is  the  action  given  by  statute  9  Geo.  I, 
c.  22,  commonly  called  the  black  act,  against 
the  inhabitants  of  any  hundred,  in  order  to 
make  satisfaction  in  damages  to  all  persons  who 
have  suffered  by  the  offenses  enumerated  and 
made  felony  by  that  act  But  more  asnally 
these  forfeitures  created  by  statute  are  given  at 
large  to  any  common  informer;  or,  in  other 
words,  to  any  such  person  or  persons  as  will 
sue  for  the  same.  And  hence  such  actions  are 
called  'popular'  actions,  because  Uiey  are  given 
to  the  people  in  general.  Sometlmea  one  part  is 
given  to  the  king,  to  the  poor,  or  to  some  public 
use,  and  the  other  part  to  the  informer  or 
prosecutor;  and  then  the  suit  is  called  a  Qui 
tarn  action,  because  it  ia  brought  by  a  person 
'qui  tarn  pro  domino  rege,  etc.,  quam  pro  se  ipso 
in  Iiac  parte  sequitur*  (who  prosecutes  this  suit* 
as  wdl  for  the  king,  etc.,  as  for  himself).  If 
the  king,  therefore,  himself  commences  this  suit, 
he  shall  have  the  wliole  forfeiture.  Byt  if  any 
one  hath  begun  a  qui  tarn  or  popular  action,  no 
other  person  cao  pursue  it;  and  the  verdict 
passed  upon  the  defendant  in  the  first  suit  is  a 
bar  to  all  others,  and  conclusive  even  to  the 
king  himself.  This  has  frequently  occasioned 
offenders  to  procure  their  own  friends  to  begin 
a  suit,  in  order  to  forestall,  and  prevent  other 
actions;  which  practice  ia  in  some  measure  pre- 
vented by  a  statute  made  in  the  reign  of  a  very 
sharp-sighted  prince  in  penal  laws,  4  Hen.  VII, 
c.  20,  which  enacts  that  no  recovery,  otherwise 
than  by  verdict,  obtained  by  collusion  in  an 
action  popular,  shall  be  a  bar  to  any  other  ac- 
tion prosecuted  bona  fide.  A  provision  that 
seems  borrowed  from  the  rule  of  the  Roman 
law.  that  If  a  person  was  acquitted  of  any  ac- 
cusation, merely  by  the  prevarication  of  the 
accuser,  a  new  prosecution  might  be  commenced 
azniust  him."  Cooley's  Blackstone,  voL  2,  pp. 
972,  873,  974. 

Mr.  Blackstone  has  countraiance  In  I^ord 
Mansfield.  Of  this  man,  Campbell.  In  his 
"UT6S  of  the  Chief  Justices  of  England," 
says  he  ranked  as  the  first  and  most  accom- 
plished of  common-law  judges ;  and  WdlsbS', 
whose  judgment  Is  entitled  to  respect,  made 
the  observation  that  Lord  Mansfield  has 
done  more  for  the  jurisprudence  of  England 
than  any  legislator  or  Judge  or  author  who 
hfis  ever  made  the  improvement  of  It  his  ob- 
ject 

In  Rann,  Olerk,  v.  Gteen,  2  Cowp.  474, 

Lord  Mansfield  says: 

"Here  the  action,  which  Is  an  acti<m  of  as- 
sumpsit, is  brought  In  consequence  of  a  right 
liquidated  by  means  of  the  statute.  The  statute, 
therefore,  is  the  only  ground  of  action.  With- 
out it  we  have  no  autbority  to  make  the  order 
we  did;  bot  when  the  order  was  made,  the  law 
raised  an  assumpsit  The  defendant  pleads  non 
assumpsit.  Ts  anything  clearer,  than  that  the 
plaintiff,  upon  the  general  issue  pleaded,  must 
prove  his  whole  case?  The  first  thing  to  be 
proved  here  is  the  statute." 

See,  also,  Atcheson  v.  Everitt,  1  Cowp. 
382,  which  was  an  "acHoii  of  "deljt  upon  the 
statute,  2  Geo.  2,  c.  24,  8  7;  Rex  v.  Ro|}tn- 
son,  2  Burr.  SOO;  Stevens  v.  Watson,  1  Salk. 
44;  and  Lee  v.  Clarke,  2  East.  333,  Judg- 
ment pHmounced  by  Lord  Elllenborongh,  C.  J. 

At  common  law  debt  would  lie  to  recover 
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money  dne  <ipuu  simple  contract,  ezpiess  or 
implied^  whether  verbal  or  written,  and  upon 
contracts  under  seal,  or  of  record,  and  on 
statutes  by  a  party  aggrieved.. 
Chltty  says: 

"Debt  is  a  more  eitensive  remedy  for  the  re- 
covery of  money  than  assumpsit,  or  covenant; 
for  it  lies  to  recover  money  oiie  upon  lecal  lia- 
Mlities,  or  upon  simple  contracts  express  or  im- 
plied, whether  verbal  or  written,  and  upon  con- 
tracts under  seal  or  of  record,  and  on  statutes, 
by  a  party  aggrieved,  or  by  a  common  informer, 
whenever  the  demand  is  for  a  sum  certain,  or  is 
capable  of  being  readily  reduced  to  a  certainty." 
1  Chitty,  PI.  101. 

Where  a  statute  gives  a  forfeiture  of  a 
sum  of  money,  or  penalty,  the  action  of  debt 
lies,  because  the  statute  creates  a  direct 
debt,  and  a  consequent  duty.   1  CSiitty,  PL 

104. 

In  the  Laws  of  England,  edited  by  the 
•  Earl  of  Halsbury  (volume  1,  pt  7,  Forms  of 
Action— Old  Forms  of  Action)  It  Is  said: 
Debt  lay  to  recover  definite  sums  due  on 
records;  as  Judgments,  recognizances  of  ball, 
or  recognizances  In  the  nature  of  a  statute 
merchant;  on  specialties  as  bills  or  bonds, 
agreements  to  pay  money,  leases,  mortgages, 
etc.,  on  simple  contracts,  as  for  worlt  done, 
services  rendered,  and  generally,  wherever 
indebitatus  assumpsit  would  be  appropriate; 
in  malefido,  as  against  a  sherifT  for  escape, 
OP  by  common  informers  and  persons  ag- 
grieved under  penal  statutes,  even  though  the 
statutes  did  not  expressly  give  a  right  of  ac- 
tion for  the  penalty. 

A  liability  Imposed  by  statute  is  no  great- 
er than  a  common-law  liability.  In  either 
case  the  duty  to  discharge  it  Is  the  same. 
When  therefore  the  statute  creates  a  debt, 
or  gives  to  the  party  the  right  to  demand 
from  another  a  sum  of  mon^,  the  law  raises 
an  Implied  promise  to  pay  it  Chief  Baron 
Comyn  says: 

"Debt  lies  upon  every  contract,  Id  deed  or  in 
law.  As  if  an  act  of  Parliament  gives  a  pen- 
altv,  and  does  not  say  to  whom  nor  by  what  ac- 
tion it  shall  be  recovered,  an  action  of  debt  lies 
upon  such  statute  by  the  party  grieved."  Co- 
myn's  Digest.  Title,  Debt,  A,  L 

"Actions  for  penalties  are  civil  actions,  both 
in  form  and  in  substance,  according  to  Black- 
stone.  The  action  is  founded  upon  Uiat  implied 
contract  which  every  person  enters  into  with  the 
state  to  obey  the  laws."  Smith  Thompson,  J., 
in  Stearns  et  al,  v.  United  States.  2  Paine,  301, 
Sll,  Fed.  Gas.  No.  13,341. 

In  Bumham  v.  Webster,  6  Bfass.  270,  Chief 
Justice  Parsons  says : 

"But  if  debt  qui  tarn  be  sued  asainst  several, 
demanding  a  joint  forfeiture,  on  a  plea  of  nil 
debet,  all  the  defendants  ought  to  be  found  in- 
debted, because  the  form  of  the  actitai  and  plea 
is  on  a  joint  contract,  although  the  debt  arises 
from  a  tort" 

The  dlBtlDgolshlng  feature  of  this  action 
of  debt  Is  that  it  lies  for  the  recovery  of  a 
sum  certain,  or  reducible  to  a  certainty  with- 
out regard  to  the  maimer  in  which  the  obli- 
gation I>  Incurred  or  oridenced.  In  Stock- 
weU  T.  United  Statea,  13  WaU.  681,  20  U  Bd. 
4»1,  it  was  said: 


"Debt  lies  whenever  a  sum  certain  is  due  to 
the  plaintiflF,  or  a  sum  which  can  readily  be  re- 
duced to  a  certainty— a  sum  requiring  no  future 
valuation  to  settle  its  amount  *  *  *  It  hi 
immaterial  in  what  manner  the  obligation  was 
incurred,  or  by  what  it  is  evidenced,  if  the  sum 
owing  is  capable  of  being  dfiBnitely  ascertained." 

See,  also,  Chaffee  t.  United  States,  18 
Wall.  616,  21  h.  Ed.  908;  Savings  Bank  r. 
United  States,  19  Wall.  227,  22  L.  Ed.  80; 
United  States  t.  I^rman,  Fed.  Cas.  No.  19,647 ; 
Meredith  t.  United  States,  13  Pet.  486. 10  U 
Ed.  258;  BuUard  t.  Bell.  1  Uason,  243,  Fed. 
Gas.  Nft  2,121;  H^er  t.  United  States,  218 
U.  8.  103,  29  Sup.  Ot  474,  S3  L.  Kd.  720,  27 
B.  A.  (N.  S.)  730,  16  Ann.  Oas.  960. 

While  it  is,  no  doubt,  true  that  the  action, 
b^ng  based  on  a  violation  of  the  statute, 
sounds  in  tort  (Gbaffee  v.  United  States,  IS 
Wall.  616,  21  L.  Ed.  008),  yet,  as  there  stated, 
"debt  lies  for  a  statutory  peuafty,  becanas 
the  sum  demanded  is  certain." 

The  mode  in  which  penalties  shall  be  en- 
forced, whether  at  the  suit  of  a  private  par- 
ty or  at  the  suit  of  the  public.  Is  a  matter 
of  legislative  discretion,  and  where  the  pen- 
alty is  giv«i  by  statute,  and  there  is  no  spec- 
ified mode  of  recovery  presented,  an  action 
of  debt  win  U&  80  Oyc.  pp.  1344,  1346. 

Generally  speakii^,  it  la  immaterial  wheth- 
er the  obligation  arose  by  contract  or  by  opera- 
timi  of  common  or  statute  law.  In  what  man- 
ner the  obligation  was  incurred,  or  by  what 
the  obligation  is  evidenced,  if  It  possesses 
the  essential  requisites  of  a  foundation  for 
this  action  debt  will  U&  13  Cyc.  408. 

At  the  common  law,  the  action  of  debt 
Is  the  appropx'Iate  action  for  the  recovery  of 
a  statutory  penalty,  upon  the  ground  of  an 
implied  promise,  whidli  the  law  annexes  to 
the  liability.  American  &  English  Enc.  of 
Law,  vol.  18,  p.  274. 

In  United  States  v.  Hundell,  1  Huc^es,  415, 
6  Call.  245,  Fed.  Cas.  No.  15,834,  Iredell,  Cir- 
cuit Judge,  says: 

"The  truth  is,  It  is  sometimes  necessary  to 
distinguish  between  actions  of  debt  at  common 
law  and  actions  of  debt  upon  a  statute,  for  par- 
ticular reasons  not  applicable  to  the  mode  of 
trial.  For  instance,  it  is  necessary  to  show  it 
to  be  'an  action  on  the  statute,'  because  other- 
wise no  cause  of  action  will  appear,  a  penalty  in 
the  case  not  existing  at  ccnnmon  law,  and  there- 
fore creating  no  such  contract  But  when  the 
cause  of  action  is  shown,  the  principles  o£  com- 
mon law  pervade  the  whole  of  the  triaL" 

In  short,  while  the  statute  In  question 
creates  a  new  liability  unknown  to  the  com- 
mon law,  when  such  liability  does  arise  It 
is  then  ascertained  that  there  Is  a  debt  on  a 
liability  created  by  the  statute  and  such  a 
case  1b  upon  the  principles  of  the  common  law 
cognizable  at  law  in  an  action  ot  debt  on  the 
liability  thus  created;  or,  as  Mr.  Blaekstone 
puts  it: 

"Whatever,  therefore,  the  laws  order  any  one 
to  pay,  that  becomes  instantly  a  debt  which  ht 
hath  before  hand  contracted  to  ^scharge."  8 
Bl.  Com.  158. 

The  very  ^th  ot  the  matter  before  ub  is: 
Is  this  a  case  cognizable  at  the  common  lawl 
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In  other  words,  la  this  stufli  a  caae  compe- 
tent as  a  snbject  ct  Judicial  InvestUcation  and 
determination  before  Its  courts  according  to 
the  priijclplea  of  tbe  common  law?  Upon 
authority  the  criterion  ot  distinction  between 
a  case  which  Is,  and  one  which  Is  not,  cog- 
nisable at  the  common  law*  Is  the  form  of  the 
proceeding,  and  not  the  particulars  of  the 
offense  which  occasions  it.  If  the  UaUlltr  Is 
created  by  statute^  It  Is  qtoken  of  as  a  stat- 
utory UabUlty;  but.  If  it  is  created  by  the 
common  law,  it  Is  designated  a  common-law 
liabUlty.  The  liability,  however  created, 
though  It  may  differ  In  extent  Is,  In  Its  es- 
sence, in  the  one  cose  no  greater  than  in 
the  other,  for  when  the  cause  of  action  Is 
shown  the  liability  is  recognized  and  en- 
forced according  to  the  prlndples  of  the 
common  law.  Of  course,  if  the  statute  by 
which  a  penalty  Is  imposed  contemplated  a 
redress  or  a  recovery  only  by  a  proceeding 
unknown  to  the  ctmimon  law,  the  case 
would  then  be  one  not  cognizable  at  the  com- 
mon law,  because  the  penalty  and  the  desig- 
nated mode  and  form  of  proceeding  for  its 
recovery  form  a  part  of  the  right  and  the  lia- 
bility. But  in  the  absence  of  a  statute  ex- 
pressly or  Impliedly  excluding  It,  as  la  this 
caae,  the  ground  of  complaint  Is  the  non- 
payment of  a  debt  Is  true  that  the  ac- 
tion is  based  upon  the  statute,  but  it  Is 
primarily  founded  upon  that  Implted  contract, 
recognized  by  the  common  law,  which  every 
citizen  enters  into  with  the  state  to  observe 
Its  laws. .  This  distinction  we  are  called  upon 
to  make  In  the  dasalflcatifm  of  cases,  while 
purely  technical,  Is  one  of  Qioae  cases  where- 
in technicality  is,  by  the  statute  law,  made 
the  very  pith  of  the  matter  presented  for 
decision — a  nmditlon  that  upon  occasion  wilt 
Inevitably  occur  as  an  Incident  to  the  transi- 
tion from  one  form  of  government  to  another. 
But  while  the  dasslflcation  of  cases  is  techni- 
cal the  making  ot  it  In  this  case  determines 
a  most  substantial  right  of  the  citizen.  As 
we  said  in  the  case  of  Brown  v.  Greet,  16 
Ariz.  215,  141  Pac.  Sil : 

"Tlie  right  to  a  trial  by  jury  In  any  case  Is  a 
most  substantial  ri^t,  and  where  it  has  been 
^ven  its  observance  should  be  rii^dly  enforced." 

We  are  not  under  Che  least  embarrassment 
In  the  iffBBent  case  to  hold  it  one  of  a  class 
j  which  is  cognlsuble  at  the  common  law,  be- 
I  cause  our  resairch  has  discovered  not  a 
single  authority  per  contra.  Since  tlie  early 
case  <tf  Partridge  against  Strange  and  oth- 
ers. In  the  time  of  Edward  VI,  reported  in  1 
Dyer,  74  B,  whidi  was  an  action  of  debt  de- 
clared upwi  the  statute,  32  H.  8,  c.  9.  for  the 
penalty  prescribed  by  lt,''and  which  action 
was  Instituted  as  well  fOr  the  plaintiff  as 
for  the  king  In  the  Court  of  King's  Bench, 
which  was  the  supreme  court  of  the  common 
law  in  England,  such  like  cases  have  been 
cognizable  In  the  courts  according  to  the 
principles  of  the  conumm  law. 
[41  It  follows  therefore  that  the  cause 


must  be  reversed  and  remanded  for  a  now 
trial  because  there  has  been  no  verdict 
which  the  law  of  this  state  recognises  and 
upon  which  Judgment  could  be  entered.  Un- 
der the  law  as  it  existed  when  the  verdict 
was  rectived,  a  concurrence  therein  by  a 
number  less  than  twelve  of  the  Jurors  was 
in  fact  no  verdict,  but  resulted  in  a  mistrial. 
Since  the  trial  of  this  canse,  however,  the 
law  has  been  changed  in  accordance  with  the 
sanction  of  the  Constitution,  and,  upon  the 
retrial,  a  concurrence  of  nine  Jurors  will  be 
competent  to  render  a  verdict  in  the  case. 
Though  action  was  begun  and  Issues  Joined 
prior  to  the  adoption  of  a  law  authorizing 
nine  Jurors  in  a  civil  case  to  render  a  ver- 
dict, a  verdict  so  rendered  Is  valid,  since 
there  Is  no  vested  right  in  the  modes  of  pro- 
cedure. Steinfeld  v.  Nielsen,  IS  Ariz.  424, 
139  Pac.  879 ;  Roeofeldt  v.  St.  XiOnls,  etc.,  R. 
Co.,  180  Mo.  654,  79  S.  W.  706. 

Reversed  and  remanded,  with  directions  to 
grant  a  new  trial. 

UOSS,  G.  J.,  and  OUNNINGHAH,  J.,  con- 
cur. 


PEOPLE'S  NAT.  BANK  v.  TAYLOR. 
(No.  1452.) 

(Supreme  Court  of  Arizona.    Jone  28,  1915.) 

1.  BiLu  AND  Notes  ^»170— "Neootublb 
Instrument"— What  is. 

A  note  payable  to  the  maker's  own  order 
in  a  specified  sum,  with  interest  and  reasonable 
attorney's  fee,  and  indorsed  by  the  nuUter  in 
blank,  is  a  negotiable  instrument 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  368;  Dec.  Dig.  «S=>170. 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  NegotiaUe  Instru- 
ment] 

Z  COBPORATIOHS  4=»80— STOCK  SCBSCBlFTIOIt 
COKTBAOra— FUUD. 

A  contract  to  subscribe  for  the  stodc  <rf  a 
corporation,  induced  by  fraudulent  representa- 
tions of  .  the  value  of  the  assets  of  the  corpora- 
tion and  r^ed  on  by  the  subscriber,  executing 
a  note  tar  the  price,  may  be  rescinded  and  the 
note  repodlated  because  of  f^ure  of  consldera- 
tioo. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
gant^^j  244.  246-204,  1407,  1407^ ;  Dec. 

3.  CoBPOEATiows  €=»80— Stock  Subsobiftioit 
CoNTBACTB— Fraud. 

Evidence  held  to  justify  a  finding  that  one 
was  induced,  by  fraudulent  representations  of 
the  value  of  the  assets  of  a  corporation,  to  sub- 
scribe for  stock  and  give  a  note  for  the  price. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Si  244,  240-264,  1407,  1407^ ;  Dec. 
Dig.  «s>80.] 

4.  Bnu  ARO  Notes  4»(Q5— Holueb  in  Dvi 

COUBSE— EvinENGI. 

Evidence  held  not  to  show  that  the  holder 
of  a  note  or  some  person  under  whom  he  claim- 
ed acquired  title  In  due  course,  as  required  by 
Negotiate  Instrument  Taw  (Civ.  Code  1913, 
par.  4204),  to  authorise  a  recov«7  against  the 
maker,  pleading  and  proving  failure  of  consid- 
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eration  and  fraud  lodadng  tlie  ezecatitm  of  the 
note. 

[Ed.  Mote.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Die.  IS  1S32-1839;  Pec  Dig.  «s» 
K25.] 

5.  Bills  and  Notes  «=»179— "Patablb  to 
Beabbb." 

A  note  payable  to  the  maker  and  Indorsed 
by  Mm.  in  blank,  which  indorsement  is  the  last 
one,  is  payable  to  bearer,  within  Negotiable  In- 
strument Law  (C^T.  Code  1913,  par.  4154,  subd. 
S),  declaring  that  an  instrument  is  payable  to 
bearer  when  the  only  or  last  indorsement  is 
an  indorsement  in  blaniL 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Di^.  {  428;  Dec  Dig.  «=al79.] 

6.  CORPOESATIONB  9=377— STOCK  SUBSGSIFTION 
CONTBACTS— PEBFOEUARCB. 

A  contract  to  subscribe  for  stock  of  a  cor- 
poration is  not  performed  by  the  istnance  of 
stock  of  a  subsequent  corporation,  acQailing  the 
assets  of  tbe  former  corporatim. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent.  Die.  H  210-212,  21^-243,  465;  l>ec.  Dig. 
«=>77.] 

Appeal  from  Superior  Court,  Harlcopa 
County ;  J.  C.  PhiUlps,  Judge. 

Action  by  the  People's  National  Bank 
against  George  Taylor.  From  a  Judgment 
for  defendant,  and  from  an  order  refusing 
a  new  trial,  plaintiff  appeals.  Affirmed. 

Chalmers  &  Kent,  of  Phoenix,  for  appel- 
lant Armstrong  &  Lewis  and  lU  L.  Morgan, 
all  of  Phoenix,  for  appellee. 

CUNNINGHAM,  J.  The  appellant  com- 
menced this  action,  as  holder  of  a  note  made 
by  the  appellee  payable  to  his  own  order,  in 
the  sum  of  $2,000,  with  Interest,  and  a  rea- 
sonable attorney's  fee,  and  Indorsed  by  the 
appellee  in  blank.  The  note  bears  the  in- 
dorsement In  blank  of  the  Western  Under- 
writing Company,  by  H.  J.  Adams,  secretary. 
The  plaintiff  alleges  that  It  came  lawfully  to 
the  possession  of  the  note  for  value,  before 
maturity,  alleging  that  the  sum  of  ¥140  has 
been  paid  on  account  of  interest,  and  de- 
mands Judgment  for  the  piindpai  sum  and 
for  Interest  and  $200  as  a  reasonable  attor- 
ney's fee  for  collecting  the  same. 

The  answer  sets  forth  a  state  of  facts 
which,  if  established,  entitled  the  defendant 
to  interpose  the  defense  of  absence  or  fail- 
ure of  consideration  and  pleaded  that  de- 
fense. The  answer  will  be  noticed  more  In 
detail  later  in  this  opiuioa  A  trial  was  had 
to  the  court  without  a  jury,  which  resulted 
In  the  making  and  filing  by  the  court  of  spe- 
cial findings  of  ^t  and  conclusions  of  law, 
with  an  order  for  Judgment  in  favor  of  the 
defendant,  and  Judgment  was  entered  ac- 
cordingly. 

The  plaintiff  appeals  from  the  Judgment 
and  from  an  order  refusing  a  new  trial,  and 
as  grounds  for  reversal  it  assigns  error  in 
24  a^arate  paragraphs.  These  are  grouped 
by  appellant  into  three  divisions,  or  groups, 
and  pres^ted  in  that  order.  The  first  divi- 
slou  "relates  to  the  question  of  alleged  fraud, 
misrepresentation,  and  want  of  considera- 


tion" ;  the  second  "relates  to  the  question  of 
the  reliance  of  the  d^radant  Taylor  on  the 
alleged  fraud  and  misrepresentation;  and 
the  third  relates  to  the  question  of  notice  on 
the  part  of  the  plaintiff  of  the  alleged  Infirm- 
ities and  defects  of  title  in  the  note  sued  on. 

The  dedslve  question  Is  the  sufBdency  of 
the  evidence  to  sustain  the  findings  of  fact 
and  the  Judgment  All  other  Questtona  be- 
come subordinate  questions. 

[1  ]  The  note  set  forth  in  the  complaint  la 
a  negotiable  Instrument,  and  as  such  It  has 
all  the  protection  of  the  law  i^ven  to  such 
instruments,  and  Is  therefore  free  from  the 
defense  of  failure  of  consideration  ideaded, 
unless  the  defendant  first  shows  by  pleadli^ 
and  thereafter  from  a  preponderance  of  the 
evidence,  to  the  satlsfacticoi  of  the  court; 
that  the  title  of  some  holder  who  has  nego- 
tiated the  Instrument  was  defecttve,  then  the 
burden  is  on  the  plaintiff  to  prove  that  it,  or 
some  person  under  whom  it  claims,  acqulbred 
the  title  as  a  holder  in  due  course^  Para- 
graph 4201,  Civil  Code  of  Arizona  lOlS  (Ne- 
gotiable Instrument  I^vt). 

12}  In  Its  answer  the  defendant  admits  Qie 
making  of  the  note  set  forth  in  the  com- 
plaint, and  admits  tiiat  he  Indorsed  the  note 
In  blank  a3  alleged,  and  avers  tiiat  he  de- 
livered it  so  Indorsed  to  O.  O.  Garrett,  as  the 
agent  of  the  Western  Underwriting  Compa- 
ny, in  con^eration  of  the  agreement  of  said 
company  to  issue  and  deliver  to  defendant 
1,000  shares  of  Its  capital  stoc^  and  not 
otherwise ;  and  said  note  was  procured  to  be 
made  and  delivered  by  the  false  and  fraudu- 
lent representations  of  the  said  company. 

The  representations  so  inducing  the  mak- 
ing and  the  delivery  of  the  note  are  alleged 
to  have  been  the  following:  • 

"That  said  corporation  was  a  stdvent,  pros- 
perous, going  concern  and  had  assets  consisting 
of  the  stocks  of  other  corporations^  bonds,  and 
mortgages,  of  the  actual  value  of  more  than 
$300,000.  and  had  no  d^ta  or  liabiUties,  and 
had  earned  and  was  tiien  eanili^  in  the  legit- 
imate carrying  on  of  its  business,  more  than  20 
per  cent,  per  anniim  upon  its  capital  stock  and 
upon  the  capital  stock  then  offered  to  this  de- 
fendant as  a  consideration  for  the  making  of 
said  note" 

— allef^ng  that  all  of  the  said  statonenta 
and  representations  so  made  were  then  and 
there  false  and  untrue,  and  were  known  to 
said  corporation  to  be  false  and  untrue,  and 
they  were  made  for  the  purpose  of  inducing 
this  defendant  to  purchase  said  stock  and  to 
make,  execute,  and  deliver  his  said  note  in 
payment  therefor.  That  this  defendant  be- 
lieved the  said  representations  to  be  true, 
and  was  deceived  tiiereby,  and,  in  Ignorance 
of  the  fraud  and  falsity  thereof,  did  execute 
and  deliver  to  the  said  corporation  his  said 
note  as  aforesaid,  and  upon  no  Other  or  fur- 
ther consideration  then  or  at  any  time  to 
him  paid  or  by  him  received. 

The  defendant  then  further  seta  fOTth 
that  the  Western  Underwriting  Company 
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■tacealed  from  tbla  detaaOant  tbB  faeC  tliat 
said  Bale  of  its  capital  stock  waa  not  for  the 
use  and  benefit  of  aald  corporation  and  to 
become  part  and  portion  of  Its  capital  stock,*' 
Imt  defendant,  im  Information  and  belief, 
charges  tbe  fact  to  be  tiiat  the  aale  was  be- 
ing made  the  sole  nee  and  benefit  of  one 
J.  K.  Tennant,  waa  then  aeOng  as  the 
vice  president  and  manager  of  aald  corpora- 
tion and  tbe  promoter  thereof.  •  •  •" 
All  of  which  plaintiff  was  Informed  and  knew 
■when  It  took  the  note  from  the  Western 
Underwriting  Company. 

Tlie  ansver  in  brief  sets  forth  the  drcnm- 
stances  under  vriiich  the  note  was  made  and 
delivered.  Tbeae  drcnmatances  fairly  show: 
That  the  defmdant  i^reed  to  sobscrtbe  for 
1,000  eharea  of  the  capital  stock  of  the  West- 
am  Underwriting  Company,  and  pay  tiiere- 
fbre  $2,00C.  That  thla  contract  was  brought 
aboat  by  Garrett,  as  tbe  agent  and  repre- 
sentattTe  of  the  Western  Underwritliv  Com- 
pany, for  and  in  behalf  of  that  company,  and 
through  faiae  and  f raudnlent  representattons. 
That  file  c(Hitract  so  «at«red  into  is  a  con- 
tract of  sabscriptioD  for  stock  of  the  Under- 
wtitbif  Ck»mpany;  It  agreeing  to  seU  de- 
fstdant  1,009  shares  of  Its  capital  stock  In 
COutfAmUoz)  that  defendant  pay  therefor 
9ZfiOb,  payatjif  In  one  year,  as  evidenced  by 
the  note  is  snSt.  That,  pnrsoant  to  said 
agfeement,  d^udaint,  beUerlng  the  false 
and  fraud*  l«ct  r^recentatlous  to  be  true, 
and  In  Ignorance  of  the  said  fact  concealed, 
made,  executed,  and  delivered  the  said  note 
in  pocformanoe  of  said  agreonent,  and  the 
Underwriting  Company  has  failed  to  issne 
and  delirer  the  said  shares  of  stock  and  thns 
perform  its  part  of  the  contract,  and  an  ac- 
coont,  and  for  the  reason  said  contract,  in 
pursvance  to  the  terms  of  which  tbe  note 
was  made  and  delivered,  was  void  for  the 
fraud  practiced,  the  defendant  rescindB  and 
repudiates  the  same  and  r^radiates  bis  obli- 
gation and  promise  evidenced  by  the  said 
note,  the  cor^deration  for  the  note  Is  ab- 
sent or  has  failed,  and  the  title  in  the  Un- 
derwriting Company'a  hands  was  defective. 

The  contract,  pursuant  to  the  terms  of 
which  the  note  was  made,  having  been  induc- 
ed by  fraud,  was  void,  and  the  promise  of 
the  Westera  Underwriting  Company  to  issue 
and  deliver  tbe  stock,  not  having  been  per- 
formed as  agreed,  could  be  repudiated  and 
rescinded  by  tbe  defendant,  and  his  promise 
to  pay  for  the  stock  withdrawn,  because  the 
note  was  given  for  no  consideration. 

[8]  The  Western  Underwriting  Company's 
promise  to  deliver  stock  was  a  promise  to 
deliver  the  stock  of  a  corporation  such  as 
represented,  and  such  representations,  being 
false  and  untrue,  did  not  constitute  such 
promise  as  defendant  relied  upon  as  a  con- 
sideration for  his  promise  evidenced  by  the 
note  to  pay  f2,000.  The  stock  the  Under- 
writing Company  actually  agreed  to  issue 
and  deliver  for  the  $2,000  was  stock  of  a 
rery  different  nature  from  its  stock  repre- 


senting aaaeta  of  UCUe  or  no  value.  Sncib 
stotft  defendant  did  not  *gvee  to  bi^  and  pay 
¥2.000  for  as  the  purchase  pric&  The  pnnn- 
Ise  made  hence  proved  to  be  no  promise; 
therefore  he  received  no  consideration  for 
his  note.  The  Western  Underwriting  Com- 
pany's title  to  the  note,  having  been  acquit-' 
ed  tbrongh  its  fraud  and  decrtt,  waa  defec- 
tive and  void,  in  its  possesion,  and  unen- 
forceable. Snch  fact  baring  been  shown  by 
the  d^endant  In  his  answer,  tiie  harden  wbs 
vpan  Urn  to  prove,  by  substantial  evidence, 
the  allegatlona  of  his  answer  setting  up 
fraud  in  the  agreement  substantially  as  al- 
leged. 

In  support  of  Bucb  allegations,  the  defend- 
ant offered  himself  aa  a  witness,  and  testi- 
fied, in  substance: 

That  he  agreed  to  buy  1,000  shares  of  West- 
ern Underwriting  Company's  stock  upon  Mr. 
Garrett's  representations,  and  did  buy  said 
stock  giving  the  note  in  BUlt  in  payment  there- 
for. ITiat  Garrett  "told  me  that  they  had  a 
very  little  amount  of  this  stock  to  sell.  That 
the  stock  had  a  book  value  of  $5  per  share,  and 
that  the  stock  was  paying  dividends  of  20  i>er 
cent,  per  annum.  I  believed  what  he  told  me 
and  tbe  way  he  represented  the  stock  and  agreed 
to  take  1,000  shares.  *  *  *  Mr.  Garrett  said 
that  the  assets  of  the  company  were  about  half 
a  million ;  I  don't  remember  the  exact  amount 
That  the  company  was  in  good  condition  and 
was  actually  paying  6  per  cent,  dividends  quar- 
terly and  continuous.  •  •  •  Mr.  Garrett  told 
me  -the  stock  had  a  book  value  of  $5  per  share, 
which  I  understood  to  mean  that  the  stock  was 
actually  worth  $5  per  share.  Book  value  I  un- 
derstand to  be  by  their  own  books — tbe  books 
of  tbe  company.  He  said  the  stock  was  payiuK 
20  per  cent,  dividends  and  would  continue,  and 
that  the  assets  of  the  company  was  something 
over  a  half  million  dt^ars,  and  that  ttw  com- 
pany was  in  good  C(»idition." 

Witness  Mullen,  a  witness  for  defendant, 
brought  Taylor  and  Oamtt  together  at  the 
time  the  transactttm  ^was  had,  and  he  testl- 

fles: 

That  Garrett  "told  Taylor  about  the  affairs 
of  the  company—what  the  company  was  doing. 
He  said  tbe  company  was  in  exceZIent  circum- 
stances. I  think  be  used  a  paper  showing  thi< 
assets  of  the  company  to  be  over  a  half  mil- 
lion dollars;  that  tbe  stock  had  been  taken  off 
the  market ;  and,  in  order  to  advertise  the  mort- 
gage department  of  the  company,  they  had  vot^ 
to  sell  another  100,000  shares  •  •  *  at  ?2 
per  share.  He  said  Taylor  and  I  ought  each  to 
take  1,000  sbares;  that  it  was  actually  worth 
$5  a  share,  and  would  soon  be  taken  off  the  mar- 
ket" 

Garrett  dented  mmifing  such  representa- 
tions, and  testided  to  the  representattons  be 
claimed  to  have  made  at  the  time.  On  such 
conflictiog  evidence  upon  that  question,  the 
court  finds  as  a  fact  that  Garrett  "repre- 
sented and  stated  to  the  defendant,  Taylor, 
that  said  corporation  was  solvent,  prosper- 
ous, a  going  concern,  and  had  assets  in  ex- 
cess of  $500,000,  and  was  paying.  In  tbe 
carrying  on  of  Its  business,  20  per  cent,  per 
annum  upon  its  capital  stock" ;  that  the 
stock  then  had  a  "book  value  of  $5  per 
share;  and  that  the  purchase  of  Its  stock 
was  a  splendid  Investment,  and  that  <Hie 
could  not  lose  by  purchasing  it"  Thus  the 
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representaUons  claimed  as  untrue  were  es- 
tablished as  actually  liaTliig  been  made  by 
Garrett 

Mr.  Edmonds,  caBhler  of  plaintiff  bank, 
was  called  by  the  defendant  as  a  hostile  wit- 
ness, and  as  evidence  of  the  assets  of  the 
corporation  testified  that  he  was  one  of  the 
organizers  of  the  California  National  life 
Insurance  Company ;  that  be  had  full  knowl- 
edge of  the  contract  between  the  Life  Insur- 
ance Company  and  l^nnant,  and  the  West- 
em  Uuderwritiog  Company,  Tennant's  as- 
signee of  the  said  contract.  The  witness  was 
asked  the  question,  viz.: 

"So  you  hnd  full  knowledge  of  the  fact  that 
practically  the  whole  assets  of  the  Underwriting 
Company  was  the  Tennant  contract  with  the 
California  National  Life  Insurance  Company? 
Ans,  I  have  already  stated  that"  "The  valoeof 
the  stock  was  based  on  the  earning  capacity  of- 
that  contract"  "I  knew  at  the  time  I  took  this 
note  of  Taylor's  all  these  facts.  I  knew  that 
this  stock  was  being  sold  to  the  public  and 
notes  were  being  taken  for  the  sale  of  the 
stock.  In  this  case  I  knew  that  the  price  they 
were  selling  the  stock  for  was  double  par.  The 
par  value  of  the  stock  of  the  Underwriting  Com- 
pany was  fl  a  share.  The  total  amount  of  au- 
thorized stock  was  ¥500.000." 

The  amount  for  which  tbe  stoCk  was  au- 
thorized to  be  sold  was  "under  the  control  of 
a  board,  and  tbe  board  authorized  the  sale  of 
100,000  shares  over  and  above  what  was  giv- 
en Mr.  Tennant  for  his  contract."  He  ,  was 
given  "100,000  shares  for  his  contract  and 
100,000  for  his  services,  and  the  fact  that 
he  entered  Into  the  contract  with  them  to 
remain  as  the  selling  i^ent  to  sell  the  life 
Insurance  for  them  for  the  term  of  ten 
years."  Witness  knew  all  these  things  at 
the  time  he  took  the  Taylor  note,  and  he 
"knew  what  the  earning  capacity  under  that 
contract  was  at  that  time;  they  had  demon- 
strated it"  From  the  evidence  It  appears: 
Th&t  Tennant  organized  the  California  Na- 
tional life  Insurance  Company  authorized  to 
write  life  Insurance.  Tennant  was  Its  pro- 
moter. Be  took  a  contract  from  the  Life  In- 
surance Company,  by  which  he  was  given  the 
exclusive  right  to  act  as  its  ugeat  for  several 
states  for  a  period  of  years.  That  such  con- 
tract was  chiefly  valuable  as  an  asset  of  Ten- 
ant's personid  ability,  and,  according  to  Mr. 
Edmonds,  the  Western  Underwriting  Com- 
pany was  a  capitalization  of  that  ability. 
When  Tennant  assigned  bis  rights  in  such  a 
contract  to  another,  the  Western  Underwrit- 
ing Company,  his  personality  which  constitut- 
ed the  chief  value,  not  being  transferable, 
deprived  the  contract  of  its  chief  valne.  If 
Tennanfs  abilities  as  the  managing  salesman 
of  life  insurance  was  of  any  value  to  the 
business  of  the  Western  Underwriting  Com- 
pany, after  it  assnmed  the  performance  of 
his  contract  with  the  California  National 
Ufe  Insurance  Company,  such  abilities  re- 
mained valuable,  not  because  Tennant  had 
once  agreed  to  exert  such  abilities  In  consid- 
eration of  the  sole  right  to  sell  such  insur- 
ance for  a  number  of  years,  because,  when 
he  transferred  sndi  contract  to  the  Western 


Underwriting  Conipanj,  It,  not  Tennant, 
thereafter  assumed  to  exert  its  resources  to 
accomplish  the  purpose  of  tbe  contract  If 
It  received  any  benefits  from  Tennant's  abil- 
ities (If  his  abilities  became  thereafter  val- 
uable assets),  they  became  such  by  reason 
of  his  contract  agreement  or  understanding; 
the  contract  existing  between  the  Western 
Underwriting  Company  and  Tennant,  by 
which  he  agreed  to  serve  It  ten  years.  What- 
ever value  such  contract  had  as  a  right  to 
solicit  and  make  contracts  of  Insurance,  sach 
value  would  depend  wholly  upon  the  profits 
of  the  business  actually  accruing  therefrom. 
The  value  of  such  an  asset  Is  wholly  specu- 
lative and  Indeterminable  by  any  recognized 
rule  of  law.  -Tbe  evidence  fairly  discloses 
some  returns  from  sales  of  life  insurance, 
and  from  sales  of  stock  to  Tennant  There 
is  some  evidence  tending  to  Ethow  and  fairly 
showing  that  the  Western  Underwriting  Com- 
pany earned  $78,000  profit,  presumaUy  from 
Tennant's  energies.  Assuming  that  puch 
profit  was  earned  at  the  time  the  transaction 
was  made  with  Taylor,  and  the  corporation 
then  had  such  sum  in  its  possession,  and 
earned  sufficient  profits  to  pay  the  quarterly 
dividends  for  the  first  year  and  half  of  its 
existence,  and  pay  its  Incidental  business  ex- 
penses giving  the  corporation  the  benefit  of 
all  doubt  but  no  witness  has  testified  to  such 
facts,  tlien  its  assets  consisted  of  the  con- 
tract with  the  California  National  Life  In- 
surance Company  of  no  determinable  value, 
its  contracts  with  Tennant  of  no  men  value, 
and  tbe  profits  earned  the  first  seven  or  eight 
months  of  the  company's  existence,  viz.,  $1B,- 
000.  This  falls  very  far  short  of  |300,000 
to  $500,000.  There  appears  to  have  been  no 
mortgages,  no  stock  of  other  cmrporatlohB, 
nor  money  or  bonds  when  the  representations 
were  made.  No  pretense  of  such  assets  ap- 
'Pear  from  the  evidence.  Such  a  representa- 
tion, if  made,  is  an  inducement  to  the  pro- 
spective purchaser  of  such  stock,  and  is  un- 
true, but  its  falsity  Is  unknown  to  the  pro- 
spective purchaser,  and,  relj-lng  on  the  state- 
ment as  true,  he  enters  into  the  agreement 
on  the  faith  of  such  representation,  he  Is 
deceived  and  wronged,  and  the  law  recognis- 
es his  right  to  rescind  the  contract  made  b/ 
him  on  the  faith  of  such  false  representa- 
tions. 

The  other  represmtati<ms  made  of  divi- 
dends actually  paid  may  or  may  not  have 
been  true,  <^  which  we  need  not  here  Inavlre. 
as  the  finding  of  the  court  that  the  represen- 
tations made  Inducing  the  defendant  to  en- 
ter into  the  contract  were  false  and  ontme 
is  supported  by  substantial  evidence.  Tbe 
effect  of  the  existence  of  sudi  fact  is  to  m- 
title  the  def^dant  to  rescind  the  contract 
made,  and  recover  that  which  he  has  loat  by 
reason  of  such  deceit.  In  this  case  he  gave 
his  negotiable  promissory  note  to  the  West- 
em  Underwriting  Company,  by  which  he 
promised  to  pay  the  bearer  ^,000  12  months 
after  date.   Onie  pronUse  was  void  on  a» 


Digitized  by  Google 


AzlB.) 


PBX>PXJB'S  KAT.  BASK  r.  TATLOB 


767 


coant  of  the  fraud  practiced  to  obtain  it 

Tbfi  title  of  tile  Western  Underwritliig  Obm- 
pany  to  the  note,  while  It  poaseesed  sod) 
note,  mis  defective  In  that  the  note  waa  void 
for  fraud.  Under  paragraph  420t,  CItU 
Code  of  Arizona  1918  (Negotiate  Instmnient 
Law),  the  defendant  having  shown  that  the 
title  at  the  Weetem  Underwriting  Company 
was  so  defectlTe,  the  burden  was  shifted  to 
the  plaintiff,  as  the  holder  under  the  Western 
Underwriting  Company,  to  prove  that  it,  or 
some  person  under  wh<nn  it  claims,  acquired 
the  title  as  a  holder  in  due  coars& 

[4]  Assuming  such  burden,  the  platntlfl  In- 
troduced* evidence  showing  that  it  acquired 
the  note  from  O.  O.  Oarrett  aa  the  17th  day 
of  June,  1012,  and  paid  Garrett  therefor  $2,- 
000,  less  a  discount  That  Garrett  offered 
to  sell  to  It  the  note  on  the  6th,  7th,  or  8tb 
day  of  June.  1012.  The  note  bears  date  of 
June  8,  1912. 

Edmonds  for  plaintiff  testified  that  he 
knew  that  Garrett  was  employed  by  the 
Western  Underwriting  Company  In  Jane, 
1912,  to  sell  insurance  and  stock.   He  said : 

"I  am  perfectly  wtlllns  to  itate  that  the 
Western  UnderwritiDg  Company  was  twing  our 
bank  with  permission.  After  this  stock  was 
sold  to  Taylor  in  June,  1912,  I  allowed  the 
Western  Underwriting  Company  to  use  our 
bank  aa  a  reference.  I  was  fairly  familiar  with 
the  afiEairs  of  the  Western  Underwriting  Com- 
pany at  that  time.  1  got  this  Taylor  note  in 
the  bank  June  17,  1912.  I  received  the  note 
from  Mr.  Garrett,  the  man  who  sold  the  stock. 
I  paid  Garrett  f2,000  for  the  note,  giving  all 
the  money  to  Mr.  Garrett.  Garrett  claimed  to 
own  the  note.  His  IndorsemMit  doesn't  appear 
on  the  note.  •  ♦  •  I  cannot  state  whether 
the  indorsement  of  the  Western  TTnderwritIng 
Company  was  on  the  note  at  the  time  v,e  took 
it  in  the  bank  or  whether  he  put  it  on  after- 
warda." 

On  examination  on  behalf  of  the  plaintiff 
he  said: 

"Mr.  Garrett  came  te  me  about  the  6th  or 
7th  day  of  June,  lffl2,  and  said  that  he  bad 
two  notes  which  ha  had  taken  for  the  sale  of 
Btock  in  the  Western  Underwriting  Company 
from  two  men  who  were  residents  of  Arizona, 
eugai^ed  in  business  in  that  state.  He  said  be 
deured  to  sell  these  notes  and  wanted  to  know 
if  ottr  btuik  would  purchase  them.  I  told  bim 
the  bank  would  not  inirchase  them  for  two  rea- 
sons: In  the  first  place,  we  had  no  knowl- 
edge of  either  Mie  of  the  makers,  and  the  fact 
that  th^  were  residents  oi  Arizona,  and  en- 
gaged in  business  In  that  state,  their  paper 
would  not  be  proper  paper  for  us  to  take,  and 
for  the  reason  that  they  were  too  far  out  of 
our  district.  •  •  •  Then  he  told  me  both 
Mullen  and  Taylor  were  coming  down  to  a 
meeting  of  the  Western  Underwriting  Company 
to  be  D^d  the  following  week  and  wanted  to 
know  if  I  would  meet  them  and  investigate 
their  financial  standing  at  that  time,  and,  if  I 
found  out  satisfactory,  if  I  would  purchase  the 
paper.  I  told  him  I  would.  •  •  *  I  purchas- 
ed the  Taylor  note.  It  was  indorsed  by  him. 
I  am  not  sure  whether  there  was  any  indorse- 
ment except  the  indorsement  of  the  maker. 

Later  in  his  testimony  be  said: 
"Beside  the  Indorsement  of  the  maker,  the 
note  was  indorsed  by  the  Western  Underwriting 
Ckimpany.  I  found  this  out  at  the  time  the 
note  was  Indorsed,  and  I  thought  it  over. 
•  *  * .  X  know  ittst  bow  it  was  indorsed  and 


Just  when  It  was  Indorsed  now.  When  Garrett 
presented  the  note  to  our  bank  after  I  told 
htm  in  my  conversation  with  Mr.  Mullen  I 
would  take  the  paper,  the  paper  was  not  in- 
dorsed, and  I  told  aim  the  company  should  in- 
dorse the  note,  because  I  had  a  talk  with  the 
manaeer  of  tbe  company,  Mr.  TennanL  I 
told  Mr.  Tennant  that  I  bad  a  talk  with  Mr. 
Mullen  In  regard  to  tbls  paper,  and  that  I  was 
satisfied  it  was  soch  paper  as  we  would  take. 
I  told  him  that  because  it  was  in  the  ordinary 
conversation  with  him.  •  •  *  You  under- 
stand the  Western  Underwriting  Company  must 
have  received  some  of  the  proceeds  of  the  pa- 
per from  their  agent.  I  knew  the  company 
would  necessarily  have  the  prior  claim  to  any 
proceeds  from  ttie  notes  for  the  sale  of  stock 
their  agent  made.  I  knew  the  agent  would  have 
to  setQa  with  tb»  oompsny  for  the  stock  lie 
sold." 

Mr.  Garrett  tetlfled  abont  the  salte  of  the 
note  to  the  bank  when  the  sale  was  about  to 
be  dosed,  after  Bdmonda  had  agreed  to  take 
the  note.  Witness  said: 

"So  he  made  out  the  papc^rs  for  me,  but  he 
saw  the  Western  Underwriting  Company's  in- 
doi'sement  was  not  on  it,  and  he  wouldn't  take 
them  until  I  got  it.  He  telephoned  up  to  Mr. 
Adams,  and  told  him,  'Garrett  brought  these 
notes  down  here  wlthoot  the  IndcHsement  of 
the  company.*  Adams  said,  'I  will  indorse 
them.'  He  was  secretary  of  the  company.  I 
jumped  in  the  machine  and  went  up  town  and 
got  the  indorsements  on  them  and  brought  them 
down,  and  Mr.  Edmonds  gave  me  credit  for  both 
Mr.  Taylor's  and  Mr.  Mullen's  notes." 

Hence  Garrett,  wbo  made  the  cmtract 
with  Taylor,  by  which  Taylor  was  In  fact 
deceived  and  misled  Into  giving  this  note  to 
the  Western  Underwriting  Company,  was  the 
ld«ktlcal  person  fnan  whom  the  bank  claims 
to  have  received  the  note,  who  negotiated 
the  note  to  the  bank ;  and  Garrett's  evidence 
with  Edm<mds*  evidenoe  of  the  transaction 
will  easily  bear  the  inference  that  Garrett's 
authority  aa  the  Western  Underwriting  Com- 
pany's agent  extended  to  the  right  to  nego- 
tiate notes  taken  by  him  for  the  sale  of 
stock,  and  the  transfer  of  the  note  by  Gar- 
rett to  the  bank  under  the  conditions  shown 
was  in  fact,  ae  it  was  In  effect,  the  transfer 
of  the  note  by  the  Western  Underwriting 
Company,  through  Its  agent.  Otherwise  Mr. 
Edmonds,  acting  for  the  bank,  would  have 
required  Garrett's  Indorsement  and  not  the 
indorsement  of  the  company.  Edmonds  tes- 
tified that  he  knew  a  settlement  would  have 
to  be  made  with  the  Underwriting  Coippany 
by  Garrett  for  the  proceeds  of  the  sale ;  and 
Garrett  testified  that  he  did  settle  the  matter 
with  the  Underwriting  Company  after  sell- 
ing the  note  to  the  bank.  Therefore  the  evi- 
dence does  not  bear  out  the  apparent  conten- 
tion of  the  plaintiff  that  It  took  the  note 
solely  upon  Garrett's  claim  of  ow^nership  of 
the  note,,  but  that  It  took  the  note  upon  the 
indorsement  of  the  Western  Underwriting 
Company,  together  with  the  knowledge  It 
possessed  of  Garretfii  rlj^t  to  deliver  the 
note  as  Its  agent 

[S]  The  note  being  payable  to  bearer,  be- 
cause it  was  made  payable  to  the  maker  and 
Indorsed  by  him  In  Mank,  and  his  indorse- 
ment  in  blank  was  the  last  indorsement  (sub- 
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diTlglon  5  of  pangrapta  4154,  Civil  Code 
1913),  and  being  In  the  possession  of  Gar- 
rett, without  the  bank's  knowledge  of  the 
Western  Underwriting  Company's  property  In 
snch  note.  It  could  safely  have  accepted  Gar- 
rett's apparent  title  by  such  possession,  and 
relied  thereon..  This  the  bank  refused  to  ac- 
cept and  rely  cm,  but  required  Garrett  to 
get  the  indorsement  of  the  Western  Under- 
wrltii^:  Company,  before  taking  the  note. 
Edmonds  testified  he  did  not  know  why  Gar- 
rett's Indorsement  was  not  required.  He  bad 
forgotten,  perhain,  for  the  time  being,  that 
be  r^ed  only  on  the  indorsement  of  the  prln- 
dpatt  and  did  not  require  tbe  Indorsement 
ot  the  Bgrait  also. 

The  plaintiff  foiled  to  maintain  the  burden 
shifted  to  it  by  which  It  was  required  to 
proTe  that  It  or  smne  person  tinder  wbam  It 
cilalms.  viz.,  Garrett  or  Western  TTuderwrit- 
lug  Ocnnpany,  acquired  title  In  due  course,  as 
required  by  paragraph  4204,  GItU  Code  191S. 
The  erldeuce  fairly  shows,  as  we  have  seen, 
that  the  Western  Undorwrltlng  Company  did 
not  acquire  title  In  due  course,  and  that 
Garrett's  tlUe  was  fairly  shown  to  have  been 
acquired  with  full  knowledge  of  every  fact 
Cfflmected  with  the  transaction  by  which  tbe 
Weatom  Underwriting  Ccxnpany  acquired  Its 
title,  and  further  that  the  evidence  fairly 
shows  that  Garrett's  title  was  that  of  agent 
of  the  Western  Underwriting  Company,  and 
considered  sudi  agent  by  the  plaintiff  at  the 
time  it  took  the  note. 

[I]  The  evidence  amply  sustains  the  im- 
plied finding  that  the  note  in  suit  In  the 
hands  of  plaintiff  was  open  to  the  defense  of 
absence  or  failure  of  consideration.  That 
defense  was  prima  fade  made  out  by  evi- 
dence that  defendant  bad  received  no  stock 
of  the  Western  Underwriting  Company.  Tbts 
foct  was  virtually  and,  for  the  purposes  of 
this  cause,  effectuiilly  admitted  by  plaintiff. 
Plaintiff,  witbout  pleading  a  tender  of  what 
it  claims  to  be  a  sufficient  performance,  offer- 
ed evidence  tending  to  prove  that  1,000  shares 
of  Western  Underwriting  &  Mortgage  Com- 
pany stock  was  issued  to  defendant  on  June 
20,  1912,  and  placed  with  the  note  at  plain- 
tiff's bank.  This  was  no  performance  of  the 
agreement  between  the  Underwriting  Com- 
pany *and  defendant  made  on  June  3,  1912, 
out  of  which  tbe  note  arose,  because  the 
Western  Underwriting  &  Mortgage  Company 
was  not  organized  until  June  11,  1912,  and, 
according  to  Edmonds'  testimony,  the  West- 
ern Underwriting  Company  was  still  In  ex- 
istence at  the  time  of  tbe  trial,  but  the  Un- 
derwriting &  Mortgage  Company  had  acquir- 
ed all  its  assets.  Certainly  this  Is  no  reason 
why  the  old  company  did  not  receive  fair 
value  for  Its  assets  from  the  new  company, 
and,  if  not,  the  management  of  the  new  com- 
pany could  not  substitute  its  stock  for  the 
stock  of  tbe  old  company  In  performance  of 
the  old  company's  contract,  unless  the  other 


adv««e  contracting  party  ao  agreed,  and  it 
Is  beyond  dispute,  so  far  as  this  record  soes, 
that  defendant  did  not  so  agree. 

The  evidence  sustains  the  findings  and  tbe 
judgment  and  the  judgment  for  that  reason 
is  affirmed.  Other  questions  raised  have 
been  considered,  but  would  in  no  manner 
change  the  result,  if  err<»ieous;  tiiM«fore 
no  good  cause  can  be  served  by  a  discussion 
of  such  questions. 

Judgment  affirmed. 

BOSS,  O.      and  FRANKLIN,  3^  concur. 


PEOPLB  T.  WILLIAMS.    (Or.  B72.) 

(District  Goort  of  Appeal,  First  District,  Cal- 
ifornia.  AprU  30,  1915.) 

1.  HouiciOE  — Oaubb  or  Duth  — Ssa- 
ONDART  Cause. 

Where  death  was  attributed  to  the  shock 
of  the  wound  indicted  by  defendant,  and  the 
shoclc  of  tbe  operation  necessary  to  remove  the 
bullet,  tbe  wound  was  the  primary  cause,  and 
the  operation  ooiy  an  immaterial  contributing 
factor,  and  evidence  that  deceased  would  have 
survived  the  shock  of  the  wound  la  inadmissi- 
ble. 

[Bd.  Note.— Fw  other  cases,  see  Homicide 
Cent.  Dig.  H  7-10;  Dec  Dig.  «si5J 

2.  C^iuiNAL  Law  4s9ll70— HABHLEsa  Ebboi 

— EXOLUDINQ  EVIOBNOB  — CtraS  BT  SUBSB- 

QDENT  Admission. 

Error  in  excluding  a  ccmversation  between 
accused  and  bis  wife  as  to  her  relations  with 
deceased  and  threats  by  deceased  against  ac- 
cused was  harmless  where  the  witness  subse- 
quently related  tbe  entire  conversation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  3145-3158;  Dec  Dig.  «a» 
1170.] 

3.  CanaNAZ.  Law  *=>1(®Q  —  Appbal  —  Pre- 
SBNTiNO  Questions  at  TbiaI/— Excepxioit 
TO  Oboss-Exauination. 

Accused  cannot  complain  of  the  admission 
of  testimony  by  bis  wife  on  her  cross-examina- 
tion that  she  had  been  in  the  detention  home 
where  be  nmde  no  objection  to  that  question, 
though  be  did  object  to  the  subsequent  question 
whether  she  was  sent  there  by  accused,  and  that 
question  was  immediately  withdrawn. 

[Ed.  Note.— For  other  cases,  see  Crlm'inal 
Law,  Cent.  Dig.  SS  1631-1640.  2639-2641;  Dec. 
Dig.  es»1036.f 

4.  WiTNESBES  «=»268— Cross- BlA MI WATloif— 
KEPETinoN  or  Direct  Testimont. 

Where  the  wife  of  accused  had  testified  on 
direct  examination  that  she  had  trouble  with 
her  husband,  and  bad  left  his  room  on  a  certain 
date,  a  question  on  cross-examination  calling  for 
a  repetition  of  that  evidence  was  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Cent.  Dig.  »  931-948,  950;  Dec  Dig.  ^^CHj 

6.  Cbihinal  Law  ^»696H  New,  voL  17  Kay- 
No.  Series— Trial— Rbcbftion  OV  Bviobhob 
—Ruling  on  Objections. 

Where  defendant  objected  to  a  qaestlMi 
asked  bis  witness  on  cross-eTaminatiyn,  and  the 
court  indicated  that  the  objection  was  well  tab- 
en,  but  did  not  rule  directly  thereon,  and  tbe 
district  attorney  resumed  his  cross-examination 
along  other  lines,  defendant  cannot  complain, 
since  the  action  was  equivalent  to  a  formal  rul- 
ing. 
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0.  Cbiminal  law  ^svTTT—Tbui^Bbquest- 

ED  CHABOEB. 

In  a  prosecution  f6r  murder,  a  reouested 
fautraction  tbat  It  it  the  duty  at  the  jury  to 
nsolve  the  evidence  on  a  theorj  or  bypoUiMiB 
coosistent  with  the  intautlcHls  of  the  deieodant. 
Is  obviously  erroneous. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law.  G«nL  Dig.  H  18T8-1S82;  Dec  Dig. 
777.] 

7.  CBnCIHAL  LrAW  «=9829— TBXAX.— ^QCTBT- 

ED  iNSTRUOTIONa— BePETITION. 

Defendant's  requested  instructions  as  to 
self-defense,  and  the  right  to  act  on  communi- 
cated tbreata,  were  pnmcrly  refused,  where 
tbey  were  covsred,  in  w  far  «■  correct,  bj  die 
ekarge  of  the  court. 

[Gd.  Note.— For  other  easea.  aee  Criminal 
Idw,  Cent  Dig.  f  2011 ;  Dec.  Dig.  «=»829!] 

Ai>peal  from  Superior  Coart,  City'  and 
County  of  San  Franclseo;  Franlc  H.  Dunne, 
Judg& 

Oeorge  WlUiams  was  conrlcted  of  murder 
In  t^e  second  decree,  and  he  appeala.  Af- 
firmed. 

Jos.  A.  Brown,  F.  D.  Brown,  and  Frank  J. 
Egan,  all  ot  San  Francisco,  for  appellant 
V.  S.  Webb,  Atty.  Gen.,  tor  the  Peopla. 

PEIB  OURIAM.  Tbe  defendant  in  this 
ewe  wu  chained  vltb  the  crime  of  murder. 
Upon  his  trial  he  was  convicted  of  murder 
In  the  seccmd  degree  and  sentenced  to  20 
jeara  In  the  state  prisota.  nie  appeal  la 
tnm  the  judgment  and  trom  an  oider  deny- 
ing R  new  trial. 

[1]  Tbe  Buffldency  cf  the  evldenee  to  sup- 
port the  venllct  and  Judgment  Is  not  chal- 
lenged. It  should  be  noted,  however,  that 
tb0  evidence  sfaovs  that  a  bullet,  fired  from 
a  pistol  In  tbe  hand  of  the  defendant,  enter- 
ed tbe  body  of  tbe  deceased  **rlght  above  the 
CMIar  bone;  *  •  •  took  a  downward  And 
Inward  course,  penetrated  the  body  of  tbe 
third  donal  vertebra;  •  •  *  cot  haK 
the  cord  and  embedded  In  tbe  spfaml  canal." 
The  Immediate  effect  of  the  wound  was  par- 
tial paraly^  of  the  body  of  the  deceased, 
9nd  an  operation  Cor  the  removal  of  the  bnl- 
let  waa  found  necessary.'  Tbe  location  of 
the  wound,  and  tbe  course  and  ^Eect  of  tbe 
bullet,  in  all  probability  would  have  caused 
death  even  If  s^tlcemla  had  not  set  in. 
While  the  death  of  tbe  deceased  was  attrlb- 
vted  to  two  causes,  viz.,  the  shock  of  the 
wound  and  the  shock  of  the  operation,  neror^ 
theleas  tbe  former  was  asserted  to  be  the 
primary  cause,  and  the  latter  la  only  an  Im- 
material contributing  factor.  Under  these 
drcnmstances  It  was  immaterial  to  know, 
and  therefore  the  trial  court  rightfully  refus- 
ed to  permit  the  defendant  to  show,  whether 
or  not  tbe  deceased  would  have  survived  the 
dwck  of  tbe  wound  in  t£e  absraice  ot  natn- 
laUy  resulting  oompUcatlon&  People  v,  Lew- 
Is,  124  Cat  551,  87  Pac.  470;  4S  U  &  A.  78S. 

[f]  The  wife  of  tbe  defendant  was  called 
and  sworn  as  a  witness  In  his  behalf.  Com- 
plaint Is  made  of  tbe  mllns  sustaining  an 
objection  to  a  question  propounded  to  her 


wbidi  called  for  a  conversation  betvraen  her 
and  the  deceased,  had  sbortlj  beCore  tbe  com- 
mission  of  tbe  homicide.  Conceding  tbi^  the 
testimony  sought  to  be  elicited  by  tbe  ques- 
tion was  admissible,  still  tbe  error,  if  any, 
in  tbe  ruling  complained  ot  waa  ruidered 
harmless  by  the  fact  that  the  wllness  was 
snbaeQuoitly  permitted  to  narrate  tbe  ccm- 
versation  called  for  tbh  question  objected 
to.  The  witness  not  only  narrated  the  oonr 
versatitm,  but  she  tcAd  in  detail  of  the  con- 
duct ot  the  deceased  towards  ber,  and  of  his 
threats  to  kill  her  husband,  the  defendant, 
in  the  event  at  the  latter  Interfering  with  the 
Illicit  sexual  Intercourse  whltdi  had  been  car- 
ried on  between  the  witness  and  the  deceas- 
ed. All  that  the  defendant  desired  to  show 
in  that  behalf  was  ultimately  established  in 
evidence  by  the  testimony  of  the  witness  not- 
witbatandlng  that  several  objections  to  that, 
line  of  testimony  had  been  previously  sus- 
tained. This  being  so,  we  are  not  seriously 
ImpreBsed  with  the  complaint  that  the  de- 
fendant waa  not  permitted.  In  aid  of  his  de- 
fense of  self-defense,  to  show  threats  oi  the 
deceased,  which  It  was  claimed  bad  been  com- 
municated to  the  defendant  prior  to  the  com- 
mission of  the  homidde. 

[S]  Upon  cross-examlnatltm  this  witness 
was  asked  if  she  had  been  in  the  detodion 
home^  The  question  was  answered  without 
objection  in  the  affirmative.  In  the  absence 
of  an  objection  the  defendant  will  not  now 
be  heard  to  complain  of  tbe  admission  oC  this 
testimony.  True,  the  question  immediately 
fallowing,  "Were  you  In  tbe  detanthA  home 
upon  your  husband's  complaint  •  •  •  ?" 
was  objected  to ;  but  the  latter  question  was 
withdrawn  as  soon  as  the  objection  was 
made,  and  as  a  matter  ot  course  the  objec- 
tl<ni  to  the  latter  question  cannot  now  be  re- 
sorted to  as  a  valid  objection  to  the  first 
question. 

[4]  Upon  cross-examination  of  this  wltnees 
an  objection  by  the  defendant  to  the  quei^ 
tlon,  "You  had  trouble  with  yonr  husband 
on  the  81st  ot  August  last  *  *  •  and  left 
his  room?"  was  overruled.  There  ms  no 
error  in  tbe  ruling.  The  witness  upon  her 
examination  in  chief  had  testified  that  she 
had  had  trouble  with  ber  husband,  the  de- 
fendant, and  had  left  his  room  on  or  about 
the  8lBt  day  ot  August  The  question  <rti> 
jected  to  did  no  more  tban  call  for  the  repe 
titkm  In  evidence  of  this  fact,  and  In  any 
event  it  vfiB  legitimate  cross-examlnatlfm. 

[13  Tbe  trial  court  in  effect  sustained  on 
objection  to  tbe  queatUm  as  to  whether  or 
not  the  witness  bad,  with  the  knowledge  o£ 
the  defendant*  associated  with  other  men 
than  tba  deceased.  Without  directly  rulliu: 
up<m  .the  objectktn  interposed,  the  c»urt  In- 
dicated that  the  objection  was  well  taken, 
and  without  receiving  an  answer  or  pursu- 
big  the  question  further  the  district  att<niiey 
continued  his  cross-examination  along  othev 
lines.  Tbe  result  was  equivalent  to  a  formal 
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Follng  sastalnlng  the  obJecUoa,  and  there- 
fore the  deCendant  has  no  Just  cause  for  com- 
plaint In  this  partlcutor. 

[I]  The  defendant  requested,  and  court 
refused,  to  charge  the  Jury  ttiat  it  was  the 
duty  of  the  Jury  "to  resolve  all  of  the  evl- 
d«ice  in  this  case  upon  a  theory  or  hypothe- 
sis consistent  with  the  Intenttons  of  the  de- 
foiclant.  •  •  * "'  Obviously  the  requested 
instruction  did  not  state  the  law,  and  there- 
fore it  was  rightfully  refused. 

[7]  ^ere  was  no  error  in  refusing  the  de- 
fendant's requested  instruction  rating  to 
the  law  of  self-defenae,  and  tlie  right  of  tlie 
deftodant  to  act  upon  communicated  tiireata. 
In  so  far  as  the  requested  instmctifm  correct- 
ly stated  the  law,  it  was  covered  the 
charge  of  the  court 

The  Judgment  and  order  appealed  from  are 
afflnned. 


PEOPLE  V.  MACK.   (Or.  569^ 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   AprU  30,  1916.) 

L.  OaiMiNAL  Law  «S9829— TuUr-BBOinBr- 
ED  Instbuctionb  — Rbfbtition  or  GiTin 

Irstbuction. 

The  refusal  of  requested  instructionB,  the 
substance  of  which  was  embodied  in  riven  in- 
structions, which  full;  preserved  Che  substantial 
rights  of  accused,  is  not  error. 

[Ed,  Note.— For  other  cases,  see  Criminal 
liSW,  Cent  Dig.  §  2011 ;  Dec.  Dig.  «=>S29.] 

2.  Cbiuikal  Law  «=>1122— Appeal— Qobs- 

TtONS  OONBIDEBED — ReFUSAI.  01*  REQUESTED 
I  NSraUCTIONB— E  VIDENCE. 

The  refusal  of  instructions  requested  b;  ac- 
cused, which  refer  to  the  evidence,  cannot  be  re- 
viewed, where  the  evidence  was  not  brought  up 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2040-2945;  Dec  Dig. 
1122.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Fianctsco;  William  P.  Law- 

lor.  Judge. 

Charles  Mack  was  convicted  on  a  charge 
of  assault  with  intent  to  c(Hnmlt  murder, 
and  he  appeals.  Affirmed. 

F.  J.  Murphy  and  Henry  O.  Tardy,  both 
of  Oakland,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  for  the  People. 

PER  CURIAM.  TbSa  is  an  appeal  frcnn 
a  Judgment  of  ctrnvictlon  of  the  d^endant 
upon  a  (^rge  ot  assault  with  Intent  to  oom- 
mit  murder  and  from  an  order  denying  his 
motion  tor  a  new  trial. 

The  ani^ant  having  presented  no  request 
for  the  tranBcrlptlon  of  the  evidence  taken 
in  the  trial  court  and  no  such  transcrlptlrai 
having  been  made  or  flled  in  this  court  the 
case  comes  before  us  upon  tlie  Judgment  roll 
alone. 

[1]  The  appellant  idles  upon  c^taln  al- 
leged errors  of  the  trial  court  in  reCnsli^  to 
give  certain  requested  Instructions.  As  to 
some  of  these,  an  inspection  of  the  entire 


body  of  InstmcUims  given  by  the  or^nrt  dls- 
dMes  that  the  substance  of  these  rejected 
instructions  is  embodied  in  other  Instructtons 
which  tiie  court  gav^  and  in  which  the  sub- 
stantial rights  of  t3ie  defendant  are  as  fully 
preserved  as  they  would  have  been  if  his  re- 
quested ln8tructi<Nis  had  been  glv«L 

[2]  As  to  certain  other  ot  the  defendant's 
requested  lu8tructl<mB,  they  embody  refer- 
ences to  the  evidence,  and,  that  not  having 
been  presented  upon  this  appeal,  we  are 
unable  to  soy  whether  there  was  any  audi 
evidence  as  would  have  entitled  the  d^oid- 
ant  to  have  the  instructions  given.  We  find 
no  error  in  this  case  upon  the  face  of  the 
record. 

Tbe  Judgment  and  order  are  affirmed. 


STREET  et  aL  v.  HAZZABD  et  bL 
(Civ.  1287.) 

(District  Court  of  Appeal.  Third  District  Cali- 
fornia.   April  27,  1915.) 

1.  Mines  and  Minebai.8  «=>112— Liens  tob 
Labob^-Statutobt  Psovisions. 

The  presunmtion  creatod  by  Oo4s  Civ. 
Proa  3  1183,  providing  that  every  person  in 
cha^  of  any  mine  shall  be  held  to  be  the  agent 
of  the  owner,  is  rebuttable,  and  one  working 
in  a  mine  with  knowledge  that  the  owner  will 
not  be  liable  for  hia  compensation  is  not  entitled 
to  a  lien  on  the  property  on  any  theory  of 
agency. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals^  Cent  Dig.  H  288-286;  Dec.  Dig. 
112.] 

2.  Mines  jjsd  Minbsals  «=»112— Liens  MA 
laboa-^atutoet  pbovisions. 

The  failure  of  an  owner  of  mining  pn^erty 
to  Gle  for  record,  as  required  by  St.  1911,  p. 
1318,  a  notice  disclaiming  liabili^  for  work  on 
the  property,  does  not  affect  a  workman  having 
actual  notice  of  the  fact  -that  the  owner  would 
not  be  liable  tox  his  compensation. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig>  SS  233-236;  Dec.  Dig. 
<S=»112.] 

3.  Mines  and  Mii>iebau  <^112— Liens  tob 
Labob— En  fobcembnt. 

A  miner  working  in  a  mine  and  looking  to 
one  having  an  option  for  the  purchase  of  the 
property  for  his  compensation  may  not  enforce 
a  lien  on  the  property  against  the  owner. 

!Ed.  Note. — For  other  cases,  see  Mines  and 
nerals.  Cent  Dig.  H  238-236;   Dec.  Dig. 

«39ll2.] 

4.  IfinZS  ASn  MiRBBAU  «S»117— LiKNB— En- 

fobcement  —  "Final  Judgubnt"  —  Subsk- 

QUENT  JUDOUBNX. 

A  judgment  in  a  suit  to  enforce  a  Hen  for 
work  on  mining  property,  whidi  adjudges  a  lien 
for  the  work  on  the  property  to  the  extent  of 
any  judgment  that  may  be  recovered  against 
the  employers  having  an  option  to  purchase  the 
proper^,  is  final,  and  a  subsequent  judgment  Is 
a  nullity,  under  the  rule  that  there  can  be  but 
one  final  judgment  which  ends  the  snit  and 
gnaily  determines  the  rights  of  tba  parties. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  239;  Dec.  Dig.  «=»117. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Elnal  Decree  or  Jadg- 
ment] 
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5.  Mines  and  Mxitbbau  ^^117— Liens— En- 

foscement— judquent. 

A  judgment  In  a  suit  to  enforce  a  lien  for 
work  on  mining  property  which  does  sot  state 
the  amount  for  which  the  Hen  is  decreed  ts  un- 
certain and  will  not  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
HinemlB,  Cent  Di^.  9  230;  Dec.  Die.  <^117.] 

Appeal  from  Superior  Oourt,  Plnuias  Couu- 
cy;  J.  O.  Moncur,  Judge. 

Action  by  J.  W.  Street  and  another  against 
Elizabeth  M.  Hazzard  and  othexa.  From  a 
Judgment  for  plalntUb,  defendant  named 
appeals.  Reversed. 

U  N,  Peter,  of  Qulncy,  for  appellant.  M. 
O.  Kerr,  of  QtUncy,  for  respondents. 

BURNETT,  J.  It  was  stipulated  at  the 
trial  ttiat  all  of  the  aUegattons  of  the  com- 
plaint and  all  the  affimatlve  allegations  of 
a|x»^lant'B  answer  were  tme.  The  facts 
thus  agreed  upon  are  as  follows:  The  Bush- 
man Mining  Company  Is  a  CaUfbmla  corpo- 
ration. Appellant,  laizabeth  M.  Bazsnrd,  1« 
the  owner  or  reputed  ownw  of  a  certain  min- 
ing claim  described  in  the  complaint,  and, 
on  the  7th  of  April,  1910,  she  entered  into  a 
certain  agreement  In  writing  with  one  Henry 
Adams  by  virtue  of  Trttlcih  he  secured  a  work- 
ing bond  npon  said  premises  with  an  option 
to  purchase  the  samfc  On  October  t,  1911, 
aald  Adams  assigned  said  contract  to  the  said 
Bushman  Mining  Company,  and  thereafter 
said  Company  was  the  owner  of  said  bond 
and  optioa  Thereafter  said  company  au- 
thorized said  Adams  to  work  and  develt^ 
said  mining  claim.  On  or  about  December  9, 
1911,  said  Adams  employed  plalntUT  J.  W. 
Street  to  work  in  and  about  said  claim  as  an 
engineer,  and  agreed  to  pay  him  at  the  rate 
of  I2JS0  per  day  and  board.  That  said  plain- 
tiff thereupon  entered  upon  said  work  under 
said  contract  and  continued  till  he  had  earn- 
ed the  sum  of  9116.26,  of  which  only  ¥10.80 
was  paid.  leaTing  a  balance  due  of  fi05.45 
after  deducting  all  Just  claims  and  offsets. 
On  the  20tb  of  February,  1912,  said  Street 
filed  in  the  recorder's  office  a  notice  of  lien 
In  due  form  for  said  amount,  together  with 
fUSO  for  the  costs  of  Terlllcatlott  and  filing 
of  the  same. 

On  or  about  December  29,  1911,  the  other 
plaintiff,  B.  W.  Goodhue,  was  employed  by 
August  Goebel  as  foreman  for  said  Adams  to 
woiit  In  and  about  said  mining  claim  as  a 
miner  for  the  sum  of  |2.40  per  day.  Under 
said  contract  Ooodhue  earned  $67.10,  of 
whicli  no  lurt  has  ever  been  paid.  On  or 
about  February  29.  1912.  said  Ooodhue  filed 
in  the  recorder's  office  of  said  Flumas  county 
his  notice  of  lien  in  due  form  for  said 
amount  of  $67.10,  together  with  $1.60  for  the 
oost  of  TOiiflcatlon  and  filing  of  said  notice 
of  lien. 

On  or  about  the  •  •  •  day  of  June, 
1010,  and  within  ten  days  after  she  had  ob- 
tained knowledge  of  the  work  and  labor  in 
and  about  said  mining  claim  as  alleged  in  the 
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complaint,  defendant  Elizabeth  M.  Hanard 
gave  notice  that  she  would  not  be  responsible 
for  the  some,  by  posting  a  notice  in  writing 
to  that  effect  In  a  conspicuous  piece  upon  the 
said  m  la  lug  claim,  which  said  notice  ever 
since  has  remained  and  now  remains  posted 
in  said  place  upon  said  mining  claim.  When 
each  of  said  plaintiffs  went  to  work  and  dur- 
ing all  the  time  he  was  at  work  on  said  prop- 
erty he  well  knew  of  said -notice  and  of  the 
Interest  of  aald  Adams  and  of  said  defendant 
mining  corporation  in  said  mining  claim,  and 
well  knew  that  said  Adams  and  said  mining 
corporation  were  alone  responsible  for  his 
claim  for  wages.  Each  of  said  plaintiffs  pei> 
formed  said  work  at  the  instance  and  re- 
quest and  upon  the  sole  credit  of  said  Adams 
or  said  defendant  corporation,  and  each  of 
them  well  knew  at  the  time  he  commenced 
said  work  that  said  Elizabeth  M.  Hazzard 
would  not  be  responsible  for  his  labor,  and 
well  knew  that  he  mast  look  to  said  Henry 
Adams  or  said  defendant  corporation  alone 
for  his  wages  during  and  at  all  times  he  was 
working. 

[1]  Upon  the  foregoing  stipulated  facts  It 
seems  clear  that  no  judgment  should  hare 
been  rendered  against  appellant.  Either  of 
the  two  drcumstances,  first,  that  respondents 
had  actual  notice  and  knowledge  that  appel- 
lant would  not  be  liable  for  their  compensa- 
tion, and,  second,  that  they  extended  credit 
entirely  and  exclusively  to  said  Adams  and 
said  mining  company,  is  sufficient  to  destroy 
the  foundation  for  any  claim  against  appel- 
lant or  her  property. 

If  no  notice  had  been  given  to  respondents 
that  appellant  disclaimed  liability  for  the 
work,  the  presumption  would  be  indulged 
that  the  person  in'  charge  of  the  mining  prop- 
erty was  the  agent  of  the  owner,  and,  if 
nothing  were  shown  to  the  contrary,  this 
would  be  equivalent  to  an  employmoit  by 
said  owner.  Section  1183  of  the  Code  of  Civ- 
il Procedure  provides  that: 

"Every  contractor,  subcontractor,  superin- 
tendent or  other  person  havinff  charge  of  any 
mining  or  work  or  labor  performed  in  and  about 
such  mining  claim  or  claims  or  real  property 
wo^ed  as  a  mine,  either  as  lessee  or  under  a 
working  bond  or  contract  therecm  shall  I>e  held 
to  be  the  agent  of  the  owner  for  the  purposes  of 
this  chapter." 

But  this  is  a  disputable  presumption  and 
may  be  rebutted  and  overcome. 

"The  presumption  raised  by  section  1183  <^ 
the  Code  of  Civil  Procedure,  in  favor  of  one 
performing  labor  <m  a  mining  claim,  that  the 
person  having  charge  of  the  mining  was  the 
agrat  of  the  owner,  may  he  rebutted;  and  one 
doing  such  work,  with  knowledge  that  the  per- 
son having  ebarge  ot  the  mining  did  not  own  the 
property,  and  was  not  working  the  mine  as  the 
owner's  representative  is  not  entitled  to  a  lien 
thereon  on  any  theory  of  his  employer's  agency^" 
Jargeoson  v.  Diller,  114  CaL  401^  46  Pac.  610, 
55  Am.  St  Bep.  83. 

[2]  In  the  face  of  the  stipulation  as  to 
actual  notice  and  knowledge,  It  is  of  no  cone 
sequence  that  said  notice  given  by  the  own- 
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er  was  not  filed  In  the  donnty  recorder'a  of- 
fice. It  seems  that,  when  the  notice  waa 
posted  no  Bnch  reoulrement  was  found  In  the 
law.  but  In  1911  (Stats,  of  Idll,  p.  1S18)  the 
Legislature  added  the  provision  requiring  the 
owner  to  "file  for  record  a  verified  copy  of 
said  notice  In  the  office  of  the  county  re- 
corder of  the  said  county  In  which  said  prop- 
erty or  some  part  thereof  is  situated."  Tbe 
filing  conld  hare  been  of  no  possible  advan- 
tage to  respondents,  since  its  purpose  was 
entirely  accomplished  by  the  actual  knowl- 
edge that  they  had  of  the  facts  as  set  forth 
In  Bald  stipulation.  The  recording  of  the 
notice  Is  undoubtedly  to  convey  to  the  per- 
sons performing  the  work  knowledge  of  tbe 
Qonllablllty  of  the  owner.  In  the  present  In- 
stance, therefore,  it  would  have  added  noth- 
ing to  what  was  known  and  recognized  with- 
out It. 

[3]  Tbe  other  drcumstance  also  that  re- 
itwndents  knew  of  the  Interest  in  the  proper- 
ty of  said  AdaiQs  and  tbe  mining  corpora- 
tion, and  looked  entirely  to  them  for  their 
wages,  and  gave  no  credit  whatever  to  ap- 
pellant, would  seem  to  be  totally  Inconsistent 
with  any  theory  of  appellant's  liability-  The 
case  would  be  no  stronger  If  respondents  had 
expressly  agreed  to  waive  any  <^aim  of  lien 
against  the  property  or  any  cause  of  action 
against  appellant,  as  their  contract,  in  effect, 
amounts  to  tlie  same  tlilDg. 

"A  party  desiring  to  hold  and  enforce  a  lien 
apoo  tbe  property  of  one  who  did  not  employ 
him  must  briog  bis  case  clearly  within  the  terms 
of  the  statute.  The  lien  is  a  creation  of  the 
statute,  and  the  statute  ereatins  it  must  be  look- 
ed to  both  for  the  right  to  such  lien  and  the 
mode  by  which  it  may  be  enforced."  Spinney 
V.  Griffith,  98  CaL  151,  82  Pac  974. 

"Tbe  appellant,  in  its  ahswer,  alleged  that 

filaio tiffs  well  knew  the  status  of  Pugh  and  his 
Dtereat  under  the  contract,  and  that  with  such 
knowledge  they  worked  for  Pugh,  as  principal 
and  looked  to  him  for  their  wages.  This,  If 
true,  was  a  valid  defense,  and  raised  a  loaterial 
issue.  Jurgcuson  v.  Diller,  114  CaL  492  [46 
Pac.  610,  &5  Am.  St  Rep.  8^ :  Ayers  t.  Green 
Gold  M.  Ca,  116  CaL  335  [48  iPac.  2211:  Beese 
T.  Bald  Mountain,  etc.  Min.  Co.,  133  CaL  290 
[65  Pac.  678]." 

The  transcript  presents  a  rather  peculiar 
situation,  in  that  two  separate  Judgments 
appear  to  have  be^  rendered  against  appel- 
lant 

[4]  The  first  is  dated  March  S,  1914,  and 
recites: 

"It  is  ordered,  adjudged,  and  decreed  that 
plaintiffs  J.  W.  Street  and  B.  W.  Goodhue  have 
a  lien  for  work  and  labor  performed  on  the 
hereinafter  described  property,  and  eaid  lien 
shall  be  against  said  property  and  improvements 
to  the  extent  of  any  Judgment  that  may  be  re- 
covered in  this  action  against  defendants  Bush- 
man Mining  Company,  a  corporati<»i,  and  Henry 
Adams,  as  may  be  found  due  said  plaintiffs 
from  said  defendants,  together  with  all  costs 
of  suit  in  this  acticHi  or  to  be  hereafter  recov- 
ered herein." 

In  the  second  judgment,  rendered  July  2, 
1914,  the  amount  found  due  the  plaintiffs  is 
recited,  and  It  Is  directed  that  they  "have  a 
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Hen  for  said  amounts  and  said  costs  on  the 

hereinafter  described  property." 

"There  can  be  but  one  final  Judgment  In  an 
action,  and  that  is  one  which  in  effect  ends  tlie 
suit  in  the  court  in  which  it  Is  entered,  and 
finally  determines  tbe  rights  of  the  parties  in 
relation  to  the  m^ter  in  controversy."  Stock- 
ton, etc..  Works  v.  Ins.  Co.,  98  CaL  677,  33 
Pac  637. 

It  would  seem  that  the  Judgment  of  March 
5th  was  a  final  determination  of  the  Issues  as 
to  appellant,  and  the  second  Judgment,  hav- 
ing been  rendered  without  the  first  having 
been  set  aside,  Is  a  mere  nullity.  In  White 
T.  Whiter  130  CaL  690,  ee  Pac.  1063,  U  la 
said: 

"The  JodgmeDt  rendered  was  a  final  adjudi- 
cation of  a»  riahts  of  the  Murtiea,  and  waa 
conclusive  not  only  as  to  the  reli^  granted,  but 
as  to  th«  relief  denied  or  withheld.  Code  GIv. 
Proc  S  1908.  Upon  its  entry  the  jurisdiction 
of  the  oourt  over  the  subje<^-mattcr  of  the  suit 
and  tbe  parties  was.exliaasted,  unless  preserved 
in  the  mode  authorised  by  statute.  •  *  * 
After  final  judgment  any  further  judgment,  or 
order  materially  varying  the  Judgment  Is  a 
mere  nullity.  Barry  v.  Superior  Court,  vl  CaL 
486  [27  Pac.  763] ;  Hubbard  v.  Moss,  051  Mo. 
647;  Boss  V.  Ross,  83  Mo.  100." 

[S]  The  judgment  entered  Mardi  6th,  it 
may  be  suggested.  Is  voidable  for  the  reason. 
In  addition  to  what  has  already  been  stated, 
that  it  lacks  the  essential  elemoit  of  the 
amount  for  which  the  lien  la  decreed.  It  Is 
manifestly  too  uncertain,  in  that  respect  to 
be  enforced. 

The  appeal,  It  may  be  stated^  Is  t&ken  from 
each  o£  said  purported  jodgments  and  the  or* 
der  denying  aKiellann  motlan  toe  a  new 
triaL 

The  jndgmetats  and  order  are  reversed. 
We  ctmemi  OHIPMAN,  P.  J.;  HABT.  J. 


PEOPLE  V.  LEVEL.    (Cr.  290.) 

(District  OouTt  of  Appeal.  Third  District,  Gait* 
fonla.   April  26,  191&} 

1.  HOUIOIDE  4=s254— MUBDEB  IN  SECOND  DS- 
GBEE— SUFFICIENCT  OF  EVIDBNCB. 

In  a  prosecution  for  murder,  evldaiee  Md 
sufficient  to  support  finding  of  guilty  of  murder 

in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide 
Cent  Dig.  §§  533-538;  Dec.  Dig.  «8=>264.] 

2.  Homicide  «s>215— Bninncs— Dnna  I>xc* 

LARATION. 

The  dying  declaration  of  a  deceased  persoiit 
to  be  admissible  In  evidence,  must  relate  to 
facts  and  not  to  mere  matter  of  opinion. 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Cent  Dig.  {§  461-456;  Dec.  Dig.  «=»216.] 

3.  Homicide  «=>33S— ApPEAXr-HaKkfutsa  Eb- 
BOB— Dting  Declabation. 

Where  the  only  conclusion  to  be  drawn 
even  from  the  evidence  for  accused  was  that 
the  murdered  man  was  not  to  blame  in  the 
quarrel,  the  admission  of  his  dying  declaration 
to  that  effect  was  not  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Homicide 
Ont.  Dig.  38  709-718 ;  Dec.  Dig.  «=s>33a] 
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(.  HOIOCXDK  «3»216— BVTDKKOV— DnifQ  DtC- 

X^ATIOIT  —  FOXINDATIOH       BBXJEF  IN  AP- 

PBOACHiNO  Death. 

Where  the  deceased,  whom  defendant  had 
•hot  fatally  Id  the  back,  stated  three  times 
that  he  was  dlyhig,  and  pr«of  thereof  was  made, 
premier  foUDdatioD  was  laid  for  tfa«  introduc- 
tion of  his  dying  statement  as  the  dying  decla- 
ration of  a  deceased  iierson. 

[Ed.  Note.— For  other  caees,  see  Homicide, 
Cent.  Dig.  J  457 ;  Dec  Dig.  «=»218.1 

5.  HouiciDE  ^s»217~E>riDi:Ncx— Dying  Dec- 
imation. 

Where  proner  foundation  was  made  for  the 
admission  in  evidence  of  a  dying  declaration  by 
proof  that  the  deceased  had  been  aware  of  his 
approaching  death,  a  Question  to  the  witness  as 
to  what  conversation  he  had  with  the  deceased 
after  he  said  be  was  dying,  was  not  improper  as 
calling  for  statements  made  out  of  the  presence 
of  the  defendant  or  as  calling  for  an  answer  em- 
bodying the  (iiiestion  asked  of  the  deceased  by 
the  witness,  being  to  that  extent  a  self-serving 
declarutiOD,  so  far  as  the  prosecution  was  con- 
cerned. 

[Ed.  Note. — For  other  cases,  see  Homidd^ 
Cent  Dig.  {  462 ;  Dec.  Dig.  <S=>217.] 

6.  Cbiuiral  Law  «=s>1044— ApfxaX/— ApMis- 
sioji  or  BviDBHOB— KxcBsaiTT  voB  Objxo- 

TIOH  BUOW. 

In  a  proeecutioa  for  murder,  where  the 
question  of  a  witness,  to  which  objection  was 
made,  seeking  to  elicit  deceased's  dying  dec- 
laration, was  propoTt  bat  tb«  answcc  was  im- 
proper as  st&diig  such  decedent's  opioioo  as  to 
whether  he  was  to  blame  in  tbe  quarrel,  no  mo- 
tioa  being  made  to  strike  out  the  answer  or  ajiy 
portion  of  it,  defendant  could  not  complain 
on  appeal  of  its  admission. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2672,  2674,  2075;  D«e.  Dig. 
^1044.] 

7.  CsnuRAi.  Law  «=»519  —  Confessidit  ob 

STATCIIENT— VOLUNTABT  CnABACTEB  —  SUP- 

nciENOT  or  Evidence. 

In  a  prosecution  for  mnrder,  evidence  as 
to  the  volontary  character  of  a  statement  of  de~ 
fendant's  to  tbe  district  attorney  held  sufficient 
to  warrant  the  mling  of  the  court  admitting 
•adi  statnnent 

[Ed.  Note.— Par  other  cases,  see  Orimfnal 
Law  Cent  Dig.  H  1163-1174;  De&  Dig.  «b> 


8.  WiTNK8aE8  ^»^130—Teial— Evidence. 

In  a  prosecution  for  murder,  where  de- 
.  fendant  at  the  time  of  the  shooting,  made  state- 
ments indicating  that  deceased's  attentitms  to 
his  wife  were  tbe  cause  of  the  quarrel,  and 
where  defendant's  wife  testified  to  acts  of  fa- 
miliarity with  her  on  tbe  part  of  deceased,  and 
tbat  she  wss  induced  to  leave  her  husband  by 
the  solicitations  of  deceased,  for  purposes  of 
impeachment  it  was  proper  to  cross-examine 
such  wife  as  to  the  truth  o(  contradictory  state- 
ments she  bad  made  as  to  the  famllarities  and  as 
bearing  on  whether  she  had  told  her  husband 
at  all,  and  also  to  assail  ber  testimony  th&t 
she  bad  been  induced  to  leave  him  by  inquiries 
as  to  whether  she  had  not  declared  that  she 
left  on  account  of  his  in  treatment  of  ber. 

_  [Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig,  H  1U&-U08 ;  UeTblg.  «=»330J^ 

Anieal  from  Superior  Court,  Shasta  Coun- 
ty; W.  a  TUlotsoo,  Jud8& 

John  M.  Level  wu  convicted  of  murder  In 
tbe  second  degree,  and  be  appeals.  Affirmed. 
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Bmynard  &  KimbaU  and  Oacar  OebaUe,  all 
ct  Redding,  for  an?eUaat  U.  a  Webb,  .^tt7< 
0^.,  and  J.  Chaa.  Jonea,  Deputy  Atty.  Oen^ 
toT  the  People^ 

BURNETT,  J.  [1]  D^endant  waB  coot 
vlcted  of  murder  In  the  second  degree,  and 
the  appeal  is  from  the  lodgment  and  the  or- 
der denying  his  motion  for  a  new  trial.  The 
evidence  without  conflict  shows  a  deliberate, 
premeditated  murder,  and  defendant  was  for- 
tunate In  escaping  a  verdict  for  the  higher 
offense.  The  homicide  occurred  at  the  borne 
of  one  J.  K.  KbUj,  about  three  miles  east  of 
Redding,  Shasta  county.  On  tbe  eveuius  of 
August,  1,  1914,  deceased  and  Mr.  and  Mrs. 
Kelly  were  engaged  In  conversation  on  the 
front  pordi  of  the  Kelly  home.  The  deceas- 
ed sat  in  a  small  rof^ing  chair  at  tbe  south- 
east corner  of  said  pordi,  and  J.  K.  Kelly 
reclined  on  a  roll  of  blankets  at  the  north- 
west Comer  of  the  porch.  Until  a  few  min- 
utes before  the  killing,  Mrs.  Kelly  was  in  a 
hammock  which  was  hung  from  the  north- 
east to  the  southwest  corner  of  the  porcdi. 
About  0:30  o'clock  p.  m.  appellant  went  to  the 
Reld  &  Adams  livery  stable  la  Bedding  and 
asked  for  a  rig  to  go  to  Clear  Creek.  H« 
came,  however,  to  the  Kelly  home,  arriving 
about  lulduight,  hitched  Ms  horse  In  front  of 
the  house,  and  approached  tbe  front  porch 
through  the  front  gate.  Deceased  was  still 
sitting  In  said  rocking  chair  and  J.  K.  Kelly 
reclLiing  on  said  roll  of  blankets.  What  then 
occurred  may  be  stated  in  tbe  language  of 
Kelly: 

"He  was  singiDg,  'Doodle,  doodle,  doodle, 
doodle,*  as  he  oftentimes  did  about  bis  common 
business.  He  came  up,  and  he  says,  'Xou  are  the 
man  I  am  after.'  Stepped  his  right  foot  onto 
the  poicIl  and  says,  '1  will  let  you  know  that 
no  Gud  damned  soa  of  a  bitdi  of  a  dago  can 
step  between  me  and  my  wife and  be  ^Joseph 
Pareuti.  the  deceased)  sat  pretty  quiet,  consid- 
ering tae  fire,  and  at  that  time — about  that 
time,  he  made  something  like  such  a  motion  as 
this  (illustrating  by  arising  from  tbe  witness 
chair  and  extending  both  arms  out  in  front 
slightly  spread  apart)  towards  John  M.  Level 
And  he  then  drew  right  back  and  the  firing 
commenced,  and  then  he  was  An  the  run,  really, 
and  two  shots  were  fired  there,  and  he  really 
was  on  the  run  at  the  time.  It  was  all  over 
intitantaneous.  Q.  In  what  direction  did  the 
deceased,  Joseph  Parentl,  reach  out  his  bands, 
as  you  have  illustrated?  A.  Well,  right  over  the 
hammock  towards  John  M.  Level.  Q.  Did  the 
deceased  place  his  bunds  upon  or  reach  tbe  de- 
fendant John  M.  I^vel?  A.  I  dou't  think 
that  he  reached  him.  it  was  quite  a  distance 
across  there,  and  that  I  couldu't  positively  say 
that  he  reached  him  or  not,  but  if  he  didn't  he 
was  close  to  him.  Q.  And  after  the  deceased, 
Joseph  Parent!,  reached  as  you  have  Illustrated, 
towards  the  defendant,  John  M.  Level,  what  did 
be  next  do?  A.  The  deceased?  Yes.  A. 
He  ran  and  disappeared  tiiroafib  the  front  door» 
there,  into  the  dining  room." 

It  appears  fuither  tbat  appellant  crawl- 
ed under  tbe  hammock  and  followed  deceas- 
ed; and,  OS  be  was  pursuing,  he  said:  "I 
will  have  you  yet,  yon  son  of  a  bltdi  of  a 
dago ;  I  wax  kill  you  j-et"  Appellant  stop- 
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ped  at  ttie  door  of  tbe  tront  bedrocxn,  piulied 
it  oeea,  knocUnff  a  lan^t  oot  of  the  band  of 
Mrs.  Keily,  and  saying,  "Is  the  son  of  a  bitch 
tn  here?*  He  then  continued  the  cbaae 
through  the  boose  to  the  rear,  and  Ur.  and 
Mrs.  Kelly  beard  another  shot  fired.  Appel- 
lant returned  to  tbe  house  and  said  to  Mr. 
Kelly,  "Oome  and  see  That  I  have  done." 
Kelly  weat  Into  tbe  Add  and  found  Parentl 
about  270  feet  from  a  side  gate  In  the  fence 
between  tbe  yard  and  said  field.  Parentl 
was  on  bis  hands  and  knees  and  was  In  a 
dying  oouditlon.  He  was  ahot  tn  the  back ; 
the  bullet  having  entered  about  three  Inches 
to  the  right  of  tiie  spine  and  prodni^g  a 
wound  necessaniy  fatal.  Then  is  not  found 
in  the  record  the  shadow  of  Instlflcatlon  or 
excuse  for  the  homicide.  Bren  defendant's 
exptanatlcm  of  the  affair  ^wds  no  substan* 
tlal  support  to  any  valid  claim  of  self-de- 
fense, and  It  was  not  even  pretraided  that  be 
was  insane.  In  his  statement  made  after  bis 
arrest  to  tbe  district  attorney  be  declares: 

That  he  vent  to  Kelly's  to  warn  deceased  not 
to  interfere  with  appellaot's  family,  and  he 
found  deceased  sitting  on  the  porcli,  and  "I 
sa^s,  'You  are  the  man  I  want.'  1  says,  'I 
want  to  inform  you  not  to  come  between  tne  and 
my  wife.'  So  I  says,  *If  you  see  her,  don't 
speak  to  her.'  I  says,  'If  you  do  I  will  follow 
you  to  the  end  of  the  world,  or  get  you.'    So  he 

St  indignanL  He  says  he  does  as  he  God 
mned  please  to  do.  I  saya:  'Don't  get  excit- 
ed; don  t  open  your  head  or  I  will  blow  It  off. 
Tou  have  interiered  as  far  aa  I  am  going  to 
bear.'  He  jumped  up  and  got  a  chair  and  I 
ahot  at  him.  Mr.  Chenoweth:  How  many 
times?  Mr.  Level:  Three.  Mr.  Cbenowetli: 
Three  times  on  the  front  porcbl  Mr.  Level: 
He  went  through  tbe  sitting  room.  I  shot.  So 
I  run  out  the  back.  Be  waa  as  far  as  from 
here  to  the  street.  I  shot  at  him  the  t3s.M  time. 
He  went  through  the  house,  out  the  back  door, 
out  the  side  gate  east  of  the  boabe.  yitt  run  t 
south  down  the  fence  to  the  field.  I  followed 
him  to  the  gate  and  fired  at  him.  Mr.  Cheno- 
weth: Did  you  see  him  drop?  Mr.  Level:  He 
staggered  and  fell  on  the— up  on  'the  fence.  I 
walked  up  within  40  feet,  and  he  was  groaning. 
I  turned  and  went  to  the  house.  Mr.  Cheno- 
weth: He  was  running  when  yoa  shot  the  last 
time?  Mr.  Ijevel:  Xes,  ^r.  Mr.  Ohenoweth: 
From  you?   Mr.  Level:  Tea,  sir." 

Comment  on  the  foregoing  la  not  called  for. 
It  may  be  said,  however,  that  as  to  the  chair 
he  was  contradicted  by  the  testimony  of  Mr. 
and  Mrs.  Kelly ;  tlw  latter  stating  tba^  when 
she  wait  out  on  the  porch  immediately  after 
the  shooting,  she  noticed  the  condition  and 
position  of  the  roclilng  chair  In  whldi  de- 
ceased bad  been  idtting,  and  that  tbe  chair 
remained  in  its  same  portion  on  the  sontb- 
east  comer  of  the  porch  with  the  cushion  In 
the  seat  and  deceased's  bat  was  hanging  on 
the  back.  From  this,  of  course,  the  Inference 
would  follow  that  deceased  bad  not  picked 
up  tbe  chair  or  disturbed  it,  as  claimed  by 
appellant.  But,  according  to  his  own  state- 
ment, it  Is  manifest  that  the  episode  of  the 
chair  furnished  no  Justiflcatlrai  for  the  sub- 
sequent pursuit  and  killing  of  deceased. 

We  have,  therefore,  a  case  of  sucb  clear 
and  convincing  proof  of  murder  that  It  is 
imposalble  to  conceive  of  an  Intelligent,  fair- 


minded  Jury  graatins  any  gmater  tknxt»tb» 
defendant  than  flndii^  him  guilty  of  murder 
in  tbe  second  degree.  With  13ie  fwegtdng  in 
view,  we  might  with  propriety  dismiss  the 
various  asdgnments  ot  error  with  tbe  gmer- 
ai  ob8ervatl<m  that  they  dioold  he  dlsre^ird- 
ed  as  not  affecting  appellant  preJudidaUy. 
Indeed,  no  case  could  be  presented  calling 
more  pravna^vely  for  the  application  of  the 
principle  onbodied  in  the  recmit  amoidment 
(section  4Ht  art.  ^  to  the  Constitution. 
However,  we  may  express  onr  opinion  some- 
what sentei^onsly  as  to  these  asslgnmarts  of 
error. 

[2,  3}  Tbe  court  gave  this  instmctlon: 
"If  you  believe  from  the  evidence  that  the  de- 
ceased, after  he  was  shot,  made  a  statement  as 
to  who  shot  him,  and  under  what  circumstances 
tbe  shot  waa  fired,  and  that  at  the  time  he  made 
such  statement  he  believed  he  would  die  from 
the  effects  of  said  shot  and  entertained  no  hope 
of  recovery,  then  you  will  give  such  statement, 
if  proven,  as  much  weight  as  if  he  were  duly 
■worn,  present,  and  testifying  in  the  caae." 

The  objection  la  that: 

"This  instruction  was  not  applicable  to  the 
facts.  Deceased  did  not  speak  of  the  circum- 
stances under  which  tbe  shot  was  fired.  Deceas- 
ed said  he  was  not  to  blame.  The  instruction 
in  effect  directed  the  jury  to  give  as  moch 
weight  to  the  dying  declaration  of  deceased  that 
he  was  not  to  blame.  If  proven,  as  if  deceased 
were  duly  sworn,  present,  and  testifying  in  the 
case.  If  deceased  had  been  duly  sworn,  present, 
and  testifj^ng  in  the  case,  he  would  not  have 
been  permitted  to  express  the  opinion  that  be 
was  not  to  blame." 

It  is  claimed,  and  Justly  so,  that  declara- 
tions of  a  deceased  person,  to  b6  admissible 
In  evidence,  must  relate  to  facts  and  not  to 
mere  Inatters  of  opinion.  People  v.  Taylor,  09 
Cal.  640.  Appellant  Is  right  in  his  statement 
of  the  principle  of  law  and  In  his  oontcoition 
that  tbe  instruction  "was  not  applicable  to 
the  facts,"  But,  as  already  has  appeared, 
there  was  no  room  for  any  difference  of  opin- 
ion as  to  who  was  to  blame  for  the  homicide. 
The  Jury  must  necessarily  have  reached  the 
conclusion  that  deceased  was  not  to  blame  if 
they  had  not  been  so  instructed  or  if  said 
opinion  had  not  been  received  In  evidence. 
In  other  words,  there  was  an  Irrelevant  dec- 
laration of  a  principle  of  law  that  did  not 
injure  and  could  not  possibly  have  Injured 
appellant 

[4-6]  As  to  the  introdactlon  of  said  opinion 
in  evidence,  we  may  mention  tbe  fact  that 
Mr.  Kelly  testified  that  Mr.  Parentl  said  as 
many  as  three  times  that  he  was  dying.  C<xi- 
sldering  this  and  the  nature  of  his  wound, 
there  can  be  no  doubt  that  the  proper  foun- 
dation was  laid  for  the  Introdactlon  of  bis 
dying  statement.   Then  the  record  proceeds: 

"Mr.  Chenoweth:  Now,  Mr.  Kelly,  after  the 
remark  or  remarks  were  made  by  the  deceased, 
Joseph  Parenti,  that  he  was  dying,  did  you  have 
anV  conversation  with  him  with  reference  to 
tbe  shooting?    A.  I  did.    Q.  Wbat  was  Itr 

To  this  objection  waa  made  on  the  ground 
that  no  foundation  had  beoi  laid;  that  it 
was  made  without  the  presence  of  the  de- 
feudaujt;  and  that  It  embodied  t2ie  qcestlcn 
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asked  by  the  witness  of  the  deceased  and  to 
that  extent  was  a  self-serrtng  declaration,  as 
far  as  the  prosecution  was  concerned.  It  is 
clear  that  the  objection  waa  properly  over- 
ruled, and  the  conrt  did  not  err  in  allowing 
the  witness  to  answer.  The  witness  replied: 
"I  asked  him  If  be  bad  any  feelings,  anyway 
in  the  world  that  he  was  to  blame  for  that 
matter,  for  that  case  of  shooting.  He  says,  *0b, 
no ;  no.' " 

No  motion  was  made  to  strike  out  the  an- 
swer or  any  portion  of  It,  and  It  Is  too  late 
for  appellant  to  complain  of  It.  It  presents 
the  instance  of  an  objectionable  answer  to 
an  unobjectionable  Question,  but  appellant 
seems  to  have  been  satisfied  to  let  It  stand. 

[7]  The  admissibility  of  said  statement  of 
appellant  made  to  the  district  attorney  is 
questioned  on  the  ground  that  it  was  not 
shown  to  have  been  made  freely  and  volun- 
tarily. As  to  this  we  think,  howerer,  that 
the  preliminary  proof  was  sufficient  to  war- 
rant the  rulli^  of  the  court.  The  district  at- 
torney testified  as  to  the  interview: 

"I  simply  introduced  myself  to  the  defendant, 
told  him  that  I  waa  the  district  attorney,  and 
that  I  came  to  interview  him  If  he  desired  to 
make  a  statement,  and  be  started  in  Immediately 
to  tell  me  a'  version  of  the  shooting,  and  after 
he  had  proceeded  a  short  ways  I  had  him  atop, 
and  went  out  into  the  aberlS's  office,  and  wbetu- 
er  Miss  Scamman  had  come  with  me,  or  whetb* 
er  she  bad  just  arrived  at  that  time,  I  colXed 
her  in  and  bad  the  statement  taken  dovra.** 

Miss  Scamman,  the  stenographer,  testified 
Oiat  she  took  down  evnything  that  was  said, 
and  we  may  remark  that  nothing  appears 
tliar^  to  Indicata  In  the  sl^test  degree 
tiiat  the  statement  of  defendant  was  other 
tban  entirely  rotnntary.  There  was  no  evi- 
dence of  threats,  promlaes,  duress,  or  ooer- 
cl<Mi,  and  It  appears  that  the  district  attoi^ 
ney  acted  in  the  ntmoet  good  faith  and  was 
oarefol  to  take  no  undue  advantage  of  de* 
fendajit  It  Is  suggested  tliat  the  sheriff  oi 
Jailer  may  have  brought  Improper  Influence 
to  bear  upon  the  defendant  to  Induce  hbn  to 
make  the  statement,  but  nothing  of  the  Und 
anpesrs,  and  the  VMneMxm.  wu  not  re- 
quired to  go  further  to  lAow  the  Tiduntary 
character  of  the  conversation.  Of  course, 
there  was  nothing  to  prevent  the  defoodaat 
from  interrogating  these  officers  as  to  the 
matter,  but  presumably  he  was  satisfied  to 
forego  the  pKivUegei 

[8]  Then  la  some  dlacosalon  as  to  the  pro- 
prtety  of  certain  questions  asked  of  Bits.  I«t- 
el  (m  cross-examination,  but  It  Is  not  appar- 
ent that  any  error  was  committed  tberelD. 
On  direct  examination  she  had  testified  to 
acts  of  familiarity  with  her  on  the  part  of 
defendant,  and  It  was  rarely  permissible  for 
the  district  attorney  to  Interrogate  her  as  to 
oontradlctory  statements  that  she  had  previ- 
ously made  on  tlie  subject  It  is  the  claim  of 
appellant  that  the  only  purpose  of  the  direct 
examination  was  to  disclose  the  fact  tliat  she 
had  onnplained  to  her  husband  about  her 


treatment  by  deceased,  thereby  to  accocot 
for  the  distraught  condition  of  defendant's 
mind.  The  Inquiry,  however,  extended  to  the 
truth  of  the  stat«nents  that  she  claimed  to 
have  made  to  appellant,  and  to  this  It  waa 
manifestly  proper  to  address  the  cross-exam- 
ination. It  would  also  be  prt^r  to  test  the 
truthfulness  of  the  declared  statements  as 
aftectlng  the  probability  of  whether  she  had 
such  c<xnmunlcatIon  with  her  husband  at  all. 

I^ikewlse,  the  witness  having  virtually  tes- 
tified that  she  was  Induced  to  leave  her  hus- 
band by  the  solicitations  and  importonlties 
of  deceased,  it  was  open  to  the  prosecution  to 
assail  the  credit  of  this  statement  by  iuQulry 
as  to  whether  she  liad  not  declared  that  she 
left  on  account  of  the  111  treatment  of  her 
husband. 

But,  as  already  stated,  no  court  would  be 
justified  In  reversing  the  case,  even  if  con- 
vinced that  error  waa  committed  in  each  of 
the  instances  referred  to. 

The  Judgment  and  order  are  affirmed. 

We  ooncui:  GHIPMAJ7,  P.  X;  BABT,  J. 


DIETZ  r.   SGOTT  et  aL   {Oy.  1601.) 

(District  Ooort  of  Appeal,  First  District,  OaJi- 
fonla.    May  4,  1910.) 

1.  Appeal  and  Ebbob  9=9872  —  Judoheut 
Holi^Uncebtifibd  Ihtbbmediatb  Obdebs. 

Where,  on  appeal  from  a  judgment  fore- 
dosing  a  mortgage,  the  clwk  certified  a  record 
purporting  to  contain  intermediate  orders  of  the 
trial  court,  a  paper  writing,  signed  by  the  de- 
fendants, dedaring  and  no^fying  the  commis- 
sioners, appointed  to  make  foreclosure  sale, 
that  the  premises,  by  virtue  of  a  homestead, 
were  exempt  from  execution  to  a  certain 
amount,  and  another  paper  writing,  filed  with 
the  cleric  subsequent  to  the  entry  of  judgment, 
setting  forth  objections  to  the  judgment  and 
demanding  that  it  be  dismissed  for  each  reasons, 
such  intermediate  orders  and  papers  were  not 
part  of  the  judgment  roll,  and,  as  thdr  integrity 
and  purpose  were  not  certified  tij  the  trial 
judge,  could  not  be  conaidered  by  the  appellate 
court 

[EU.  Note;— For  otiier  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  8513-3021;  Dec.  Dig.  ^ 

872.] 

2.  AppsikL  AND  EaioB  ^»671— Apfbax.  or 

Judgment  Boix. 

yvhere  the  record  on  appeal  did  not  set 
ont  or  parport  to  set  oat,  the  evidence,  the  ap- 
peal was  simply  on  the  judgment  roll,  and  the 
court  could  consider  only  the  piwers  and  records 
constituting  such  roll. 

[Ed.  Note.— For  other  cases,  see  Aweal  and 
Error,  Cent  Dig.  U  2867-28T2 ;  Dec  Dig.  «=» 
671.) 

3.  Appeal  and  Ebbob  <s=»907  —  Fbesdicp- 
TioNS— Evidence  Suppobtiko  Fimoikgs. 

Where  the  findings  below  sustained  the 
judgment  in  the  absence  of  a  record  showing 
the  evidence,  it  was  to  be  presumed  on  ajveal 
that  the  evidence  supported  the  findings. 

[EU.  Note.— For  other  cases,  see  Apoeal  and 
Error,  Cent  Dig.  «  2899,  2911-2015.  291tt, 
3678.  8&74,  9676,  3678;  Dec.  Dig.  «s»907.1 
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Appeal  from  Sni>eilor  Court,  Clt7  and 
CouDty  of  San  Francisco;  Frank  J.  ilnras- 

'  AcUon  by  John  Diets  acainst  Jobn  Scott 
and  others.  Judgment  for  plaintlfl,  and  de- 
foidantx  a)K>eaL  Affirmed. 

"Wm.  F.  Rose,  of  Sian  Francisco,  for  appel- 
lants. Perry  &  Dailey,  of  San  Francisco,  for 
respondent 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  forecIoslDg  a  mortgage.  The  ap- 
peal purports  to  be  taken  tinder  the  new  or 
alternative  method  prescribed  by  sections 
953a  et  seq.  of  the  Code  of  CItII  Procedure, 
but  the  notice  required  by  that  section  was 
not  given  to  the  clerk  of  the  court  below,  re- 
questing the  preparation  of  such  portions  of 
the  record  as  the  defendants  desired  to  use 
upon  the  appeal.  The  clerk,  however,  pre- 
pared and  certified  to  a  record  which  pur- 
ports to  contain  the  Judgment  roll,  several 
intermediate  orders  made  by  the  trial  court, 
a  paper  writing  signed  by  the  defendants, 
declaring  and  notifying  the  commissioner  ap- 
pointed to  make  the  foreclosure  sale  that  the 
mortgaged  premises  were  by  virtue  of  a  pre- 
existing homestead  exempt  from  execution  to 
the  extent  of  $5,000,  and  another  paper  writ- 
ing, filed  with  the  clei^  subsequent  to  the 
entry  of  the  judgment,  setting  forth  nu- 
merous objections  to  the  judgment,  and  de- 
manding that  the  judgment  be  dismissed  for 
the  reasons  stated  in  the  objections. 

til  The  intermediate  orders  and  the  pa- 
pers referred  to  are  clearly  no  tmrt  of  the 
Judgment  roll,  and,  as  their  Integrity  and 
purpose  hare  not  been  certified  to  by  the  trial 
Judge,  cannot  be  considered  here.  Totten 
Barlow,  165  Cal.  378,  132  Pac.  749. 

[2]  The  record  before  us  does  not  set  out 
nor  purport  to  set  outi  the  evidence  adduced 
at  the  trial ;  and,  as  was  said  in  the  case  of 
Totten  V.  Barlow,  supra : 

"We  have  therefore  simply  an  appeal  upon 
the  Judgment  roll,  and  caa  consider  only  the 
papers  and  records  confltituting  such  roIL" 

[8]  Apparently  the  several  points  attempt- 
ed to  be  made  in  the  support  of  the  appeal 
relate  solely  to  the  sufficiency  of  the  evidence 
to  sustain  the  flndlngs  and  Judgment  made 
by  the  lower  court  The  flndlngs  of  the  court, 
however,  sustain  the  Judgment ;  and  In  the 
absence  of  a  record  showing  the  evidence  It 
must  be  presumed  that  the  evidence  In  turn 
supports  the  findings. 

The  Judgment  appealed  from  Is  affirmed. 


MBDDOOK  et  al.  r.  BROWN  «t  aL 

(Civ.  16030 

(Dlatrict  Court  ot  Appeal,  Firat  District  Cali- 
fornia.   April  30,  1915.) 

Taxation  «=»679— Tax  Saud— Fubchasb  bt 
State— Resale — Notice, 

Under  Pol.  Code,  8  3897,  providhig  that 
notice  of  the  sale  of  land,  pnrchaBed  by  the 
state  at  a  tax  sale,  ^all  be  givoi  by  pubUshing 
the  notice  for  three  successiva  weeks  prior  to 
the  sale,  and  by  mailing  a  copy  to  the  party  to 
whom  the  land  was  last  asseasedt  the  notice 
must  be  mailed  to  such  person  at  least  three 
weeks  prioe  to  the  sate;  othmrisa  the  sale  is 
void. 

[Ed.  Note.— For  other  cases,  see  Taxation* 
Cent.  Dig.  H  1361,  1362;  Dec.  Dig.  «»679.1 

Appeal  txom  Bnperlor  Court  Sonoma  Goun- 
t7;  Tttm,  O.  DCTny,  Judgfc 

Action  by  J.  T.  Meddoek  and  others 
against  George  Brown  and  others.  Fnno  k 
Judgment  of  noDsnit  plalntllgB  anieaL  Af- 
firmed. 

Ross  Campbell,  of  Santa  Rosa,  for  appel- 
lants. Philip  Ware  and  A.  B.  Ware,  both  of 
Santa  Rosa,  and  3,  T.  Coffman,  of  Healds- 
bni^,  tor  respondents. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgmrat  of  nonsuit  In  an  action  to  quiet  ti- 
tle. The  plalntlflTs  relied  for  their  proof  of 
title  upon  a  tax  collector's  deed.  The  de- 
fendants objected  to  the  admission  of  this 
deed  In  evidence  upon  the  gronnd  that  it  waa 
void  upon  its  face,  for  the  reason  that  Its  re- 
citals as  to  the  notice  of  the  sale  of  the  prop- 
erty for  taxes  showed  afiOrmatively  that  the 
required  length  of  time  of  personal  notice  to 
the  owners  of  the  property  prior  to  its  sale 
was  not  given  as  required  by  section  3897  of 
the  Political  Code.  The  deed  was  ccmdltlon- 
ally  admitted;  but  when  the  plalntUfs  rested 
their  case  the  defendants  r^iewed  th^r  ob- 
jection in  the  form  of  a  motion  for  nonsuit 
which  motion  having  been  granted  bj  the 
court,  the  plaintlfTs  appeal. 

Upon  the  motion'  for  nonsuit  the  respond- 
ents relied  successfully  upon  the  case  of 
Healton  v.  Morrison,  192  OaL  C«8,  124  Pac 
240,  as  decisive  of  -  the  question  as  to  the  in- 
validity of  the  plalntifTs  deed.  The  trial 
court  granted  the  motion  upon  the  authority 
of  that  case.  In  so  doing  it  committed  no 
«ror,  for  no  material  distinction  can  be 
drawn  between  that  case  and  the  case  at  bar. 

VpoD  the  authority  of  Healton  t,  Morrlsoii, 
supra,  13ie  judgment  Is  affirmed. 
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DES  ORANGES  t.  GRALL  et  aL 
(Oiv.  1746.) 

(EHstrict  Ooort  of  Appeal,  Second  District, 
California.   May  1,  1915.) 

1.  LiBIL    AND    SlANDKB  «=>85— OoUPIAINT 

SBmtiQ  Out  Dkeaiutokt  Wokdb. 

A  complaint  in  an  action  for  libel,  baaed 
on  an  alleged  written  notice  Bent  by  the  de- 
fendants to  a  bant,  the  effect  of  which  was 

fiteaded  as  a  notice  in  writing  siKned  by  th^m, 
Q  which  they  wrongfully,  maliciously,  '  and 
falsely  charged  that  the  plauitiff  was  insolvent, 
and  tiiat  they  were  about  to  have  him  declared 
ius<dTent  ana  a  receiver  appointed,  was  defec- 
tive, for  failure  to  set  out  the  words  of.  the  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f§  201-204 ;  Dec.  Dig.  «S=> 
85.] 

2.  LiBKX.  AKD  SUNOEB  49=»80— WoBDS  Ao- 
TIOHABU. 

A  complaint,  alleging  defendants'  notice 
to  a  fruit  company,  not  to  pay  any  moneya  on 
acGonot  of  the  purported  sale  of  oranges  from 
certain  land,  pendiD£  their  appUcatiua .  tor  a 
receiver  to  protect  tfidr  claimed  r^hta  In  the 
land,  notices  to  two  corporations  not  to  trans- 
fer certain  shares  of  stock  to  the  plaintiff,  as 
he  did  not  own  them,  but  held  them  for  the 
use  and  benefit  of  the  defendants,  stated  no 
causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  IMg.  H  184-186;  Dee.  Dig. 
80.] 

8.  Libel  ahd  Slajkdbb  9=»86— Complaint— 

"Imnuendo." 

The  fact  that  the  complaint  pleaded  an  in- 
noendo  aa  Indicatine  a  hidden  meaning  to  be 
drawn  from  the  woras  did  not  aid  cansea  ot  ac- 
tion, wherein  the  alleged  libelous  language  was 
clear  and  plain,  since  an  "innuendo"  must  not 
introduce  new  matter  or  enlarge  the  natural 
meaning  of  words,  or  put  upon  them  a  con- 
struction which  they  will  not  bear,  and  can 
never  change  the  import  of  the  words,  or  avail, 
unless  the  words  to  which  it  applies  have  a 
violent  presumption  of  the  ioouendo. 

[Ed.  Note.— For  other  cases,  see  I4bel  and 
Slander,  Cent.  Dig.  S|  20S-208;  Dec.  Dig.  «=> 
86. 

For  other  definitions,' see  Words  and  Phrases, 
First  and  Second  Series,  Innuendo.] 

4.  Judgment  «=»303— Amendment. 

Where  the  court  entered  an  order  sustain- 
ing the  detnorrer  as  to  each  of  the  alleged 
causes  of  action,  which,  through  inadvertence 
of  the  clerk,  was  entered  as  an  order  sus- 
taining the  demurrer  only  as  to  certain  of  the 
causes  of  action,  the  court's  order  that  the  min* 
vtes  be  corrected  to  set  out  the  intended  ruling 
was  within  its  right  and  duty. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8S  BM.  690;   Dec  Dig.  «»3QiI.] 

6.  Appeal  and  Ebbob  ^=>854— Ruunq  on 
Demukbeb— iBeason  fob  Decision. 

The  sustaining  of  a  demurrer  upon  specific 

{[rounds  cannot  be  disturbed  on  appeal,  where 
t  appears  that  any  of  the  objections  taken  to 
the  complaint,  even  though  other  than  those 
deemed  valid  by  the  trial  judge,  are  good. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  f8  340S,  Tt404,  84i«-S424, 
8427-^^;  Dec  Dig.  ^^4.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frederick  W.  Houser,  Judge. 

Action  by  Otto  des  Granges  against  Ada 
des  Granges  Crall  and  others.  Judgment  for 
defendants,  and  plaintlfr  appeals.  Affirmed. 


Edwin  A.  Meserre  and  Shlrl^  B.  Heeerrer 
both  of  Los  Angeles,  for  appellant.  <  Avery  &. 
French,  of  Loa  Angeles,  for  reapondrats. 

JAMES,  J.  Plaintiff  brought  thJa  action  to 
recover  damascs  from  defendants  because  of 
the  alleged  publication  of  certain  libelous 
statements  affecting  said  plaintiff.  A  demur- 
rer on  both  general  and  special  grounds  was 
Interposed  to  the  complaint,  which  demurrer 
was  sustained  by  the  court,  and  Judgment 
followed,  dismissing  the  action  after  plaintiff 
had  failed  to  amend  bis  pleading.  Tbe  && 
peal  ts  taken  from  that  judgment 

Four  causes  of  action  were  set  out  In  tbe 
complaint,  the  first  three  of  which  were  based 
upon  certain  notices  alleged  to  have  been 
sent  to  certain  corporations.  Tbe  first  was  a 
notice  to  a  fruit  company,  directing  them 
not  to  pay  any  moneys  on  account  of  the 
purported  sale  of  oranges  from  certain  land 
in  Orange  county  pending  an  application  by 
the  defendants  for  a  receiver  to  protect  some 
claimed  -  rights  in  the  land  upon  which  the 
oranges  were  grown.  The  second  was  a  no- 
tice to  a  water  company  not  to  transfer 
certain  shares  of  stock  to  the  plaintlflf,  the 
notice  stating  that  plaintiff  was  not  the  own- 
er ot  the  stock,  but  tl^at  he  held  the  same 
for  the  use  and  benefit  of  the  defendants. 
The  third  notice  was  one  directed  to  a  petro- 
Heum  company,  instructing  that  company  not 
to  make  transfer  of  a  certain  number  of 
shares  ot  stock.  In  general  substance  this 
notice  was  the  same  as  that  set  out  In  the 
one  described  last  above. 

[1)  The  fourth  cause  of  action  was  based 
upon  an  alleged  written  notice  sent  by  the 
defendants  to  a  bank.  The  words  In  which 
this  notice  was  framed  are  not  set  oat,  and- 
the  ^Ceet  only  <tf  such  words  is  pleaded,  as 
follows: 

"A  notice  in  writing,  signed  by  them,  in  and 
by  which  notice  in  writing  they  wrongfully, 
mallcioDsly,  and  falsely  charged  that  the  plain- 
tiff was  iDSolvent,  and  that  they  were  about  to 
have  him  declared  insolrent,  and  were  about 
to  have  a  receiver  appointed  of  his  business  and 
affairs." 

Allegations  followed  pleading  an  innuendo 
that  it  was  Intended  by  the  notice  to  charge 
that  the  plaintiff  was  insolvenit.  As  to  this 
fourth  cause  of  action,  assuming  that  In  the 
absence  of  a  special  demurrer  plaintiff  might 
be  permitted  to  plead  the  libelous  statements 
In  the  manner  in  which  be  did  set  them  out, 
the  specific  point  was  here  made  that  the 
words  used  were  not  made  to  appear  in  tbe 
pleading.  The  order  sustaining  the  demurrer 
for  that  ground  alone  was  the  proper  one  to 
be  entered.  In  the  case  of  Hanb  v,  Frler- 
muth,  1  Cal.  App.  556,  82  Pac.  571,  that  being 
an  action  for  libel  where  the  court  refers  to* 
the  reqiulrements  to  be  observed  by  tbe  plain- 
tiff In  pleading  his  cause  of  action.  It  Is  said: 

"It  is  not  sufficient  to  merely  allege  that  he 
charged  the  plaintiff  with  having  committed  a 
certain  designated  crime.   The  words  must  be 
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Bet  out  In  the  complaint  Qiat  the  defendant 

may  have  notice  of  tne  particular  charge  which 

he  IS  required  to  answer." 

[2]  As  to  the  other  three  alleged  causes  of 
action,  an  examination  of  the  statements 
which  It  is  charged  were  libelous  does  not 
disclose  that  they  purjrort  to  be  sudi  upon 
their  face,  or  that  by  any  reasonable  infer- 
ence they  could  be  so  construed. 

[3]  The  fact  that  the  plaintiff  pleaded  an. 
Innuendo  as  indicating  a  hidden  meaning  to 
be  drawn  from  the  words  does  not  aid  these 
causes  of  action  because  the  alleged  libelous 
language  set  out  is  clear  and  plahx 

"But  an  innuendo  must  not  introduce  new 
matter,  or  enlarge  the  natural  meaning  of 
words.  It  must  not  put  upon  them  ■  conitrue- 
tion  which  they  will  not  bear.  •  •  •  There- 
fore, if  the  meaning  of  the  language  Is  plain, 
DO  innuendo  is  needed.  The  use  of  it  can  never 
change  the  import  of  the  words,  nor  odd  to  nor 
enlarge  their  sense.  'An  innuendo  helps  noth- 
ing unless  the  words  to  which  it  applied  have  a 
violent  presumption  of  the  innuendo.'  **  Newell 
on  Slander  and  Libel  (2d  Ed.)  p.  619. 

Unambiguous  publication  In  words  of  com- 
mon and  ordinary  Import,  containing  no  tech- 
nical or  provincial  terms,  is  libelous  per  se 
or  not  libelous  at  all.  Hearne  r.  De  Young, 
119  Cal.  670,  62  Pac.  150,  499. 

[4]  AppeUant  makes  the  point  that  he  Is 
entitled  to  a  reversal  for  the  further  reason 
that  the  court  first  made  an  order  sustaining 
the  demurrer  only  as  to  certain  of  the  caus- 
es of  action  and  overruling  It  as  to  others, 
and  later  entered  a  corrected  order  sustain- 
ing the  demurrer  as  to  each  of  the  alleged 
causes  of  action.  The  second  order  shows 
that  the  first  entry  was  made  by  the  clerk 
in  the  form  in  wbltA  it  appeared  through 
inadvertence,  and  this  second  order  recited 
that  the  first  ruling  as  entered  was  Incorrect, 
and  for  that  reason  the  minutes  were  ordered 
corrected  to  set  forth  the  intended  ruling  of 
the  court  We  can  see  no  error  in  this  course 
being  pursued ;  in  fact,  it  was  the  duty  of 
the  conrt.  If  the  clerk  made  an  Improper  en- 
try, to  ^rect  a  correction  thereof.  In  the 
]udgm«it  It  is  recited  that  the  appellant  was 
granted  Id  days  after  the  date  of  the  correct- 
ed order  in  which  to  flto  an  amended  com- 
plaint, and  that  he  failed  to  take  adrantege 
of  this  permission. 

[I]  It  has  been  uniformly  held,  so  often  as 
to  require  no  dtati<Hi  of  authority  to  support 
it,  that  where  the  trial  judge  has  sustained 
a  demurrer  upon  certain  specific  grounds, 
that  that  ruling  cannot  be  disturbed  on  ap- 
peal where  It  appears  that  any  of  the  ob- 
jections taken  to  the  complaint,  even  though 
they  be  other  than  those  deemed  valid  by  the 
trial  judge,  are  good. 

In  this  case  we  think  that  as  to  the  first, 
second,  and  third  alleged  causes  of  action 
the  demurrer  was  properly  sustained  for 
want  of  suflSclent  facts  stated,  and  as  to  the 
fourth  alleged  cause  of  action,  conceding, 
though  not  deciding,  tliat  the  pleading  of  that 
cause  of  action  was  sufficient  as  to  general 


facta,  that,  upon  Om  Qedal  demnrrar  of  the 
I  defendants  being  made,  plaintiff  was  requir- 
ed to  set  out  the  specific  language  whidi  he 
I  alleged  oompoaed       Ubelou  atatemeaL 
Hie  Judgment  la  affirmed. 

Wecoucnr:   GONBBY.P.J.;  SHAW,  J. 


CLOUGH  V.  ALL  PERSONS,  ETC.,  et  aL 
(Civ.  1364.) 

(District  Court  of  Appeal,   Third  District, 
CaUfomia.   April  27,  191S.) 

1.  JuBT  ^=;>13 — Right  to  Tbial  bt  Jdbt— 

XklUITABUE  RKLUr. 

A  defendant,  in  an  action  under  the  Mc- 
Eoeniey  Act  (St.  1906,  p.  78)  to  quiet  title, 
who  seeks  relief  under  Civ.  Code,  S  3412,  au- 
thorizing the  cancellation  of  a  written  inatra- 
ment,  as  to  which  there  is  a  reasonable  ground 
for  apprehension  that,  if  left  outBtanding,  it 
may  cause  injury  to  a  person  against  whom  it 
is  void  or  voidable,  seeks  equitable  reliei^  and 
is  not  entitled  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  JniT,  Gent 
Dig.  H  35-^:  Dec  Dig.  «=>13J 

2.  JUBT  4s=>13— BlOHT  TO  TaXAL  BT  JTCST— 
EqUITABUI  RSLUOr. 

A  defendant,  who  tenders  the  issue  of 
fraud  and  undue  infiuenoe  in  the  procurement 
of  deeds  under  which  plalntiiK  claims,  presents 
an  equitable  issue,  and  is  not  entitled  to  a 
jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  il  35-89;  Dec.  Dig.  «s»13.] 

Appeal  from  Superior  Court,  City  and 
Ck)unty  of  San  Francisco;  J.  A.  Plummet, 
Judge. 

Action  by  George  A.  Clough  against  All 
Persons,  etc.,  and  others.  From  a  jodgmoit 
for  plaintiff,  defendant  Margaret  Williams, 
admlnlstratrLx .  of  Thomas  Fagan,  deceased, 
appeals.  Affirmed. 

Albert  L.  Johnson  and  Ferno  J.  Schuhl, 
both  of  San  Francisco,  for  appellant  Gr^ 
S.  ftfcEvers  and  A.  E.  Bolton,  both  of  San 
Francisco,  for  respondent  Clough.  Pertr  V. 
Long,  of  San  Francisco,  for  respondent  City 
and  County  of  San  Francisco.  N.  A.  Biaiier, 
of  San  Frandeoo,  for  reepondent  UcCloBkey. 

GHIPBIAN,  P.  J.  This  Is  an  action  to  quiet 
title  to  land  In  the  city  and  county  at  San 
Francisco  under  the  sallied  McEnemey  Act 
Plaintiff  had  judgment  as  prayed  for  In  his 
complaint,  from  which  defendant  Williams, 
as  administratrix,  applied.  She  also  ap- 
pealed from  the  order  denying  httc  motion 
for  a  new  trlaL 

When  the  case  was  called  for  trial,  defend- 
ant Williams  (appellant  here)  requested  that 
the  cause  be  heard  before  a  Jury. 

"The  Court :  I  have  read  the  pleadings,  and 
I  am  of  the  opinion  that  the  defendant  is  not 
entitied  to  a  jury,  and  I  therefore  deny  the 
demand  tat  a  jury  trial  and  order  that  the  trial 
proceed  before  the  court" 

AppeUant  says  in  her  brief: 

"The  only  point  raised  on  this  appeal  Is  that 
,  of  the  refusal  of  the  right  to  a  jury  trial." 
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It  appears  Oiat: 

"Plaintilf  acouired  the  title  under  a  trust 
deed  set  forth  in  full  in  the  coinplaint,  the  re- 
citals of  which  showed  the  grantors  to  be  all 
the  tenants  in  commoD,  owners  of  the  land, 
and  the  interest  of  each;  that  the  Hibernla 
Saving  &  Loan  f^ociety  held  a  first  mort- 
gage coTering  all  the  interests,  and  a  second 
mortgage  covering  a  part  of.  the  interests,  also 
Bereral  other  mortgages  to  other  parties  cover- 
ing a  part  of  the  interests;  that  the  HIbemia 
SatIi^  &  LoBD  Society  bad,  under  the  power 
In  its  mortgage,  advertised  the  property  for  sale, 
to  pay  the  debt  due  to  it;  that  aU  the  tenants 
vera  desirous  of  a  partition  sale,  payment  of 
the  mortgages,  and  division  of  the  remainder. 
The  trust  deed  provided  that  the  traatee  aboald 
go  into  possession  (and  it  is  alleged  that  he 
did),  and  instituted  proceedings  to  have  the 
title  established  under  the  McEnemey  Act ;  and 
that  ba  should  lease  the  property  to  Ghas.  W. 
Lents,  from  month  to  monu  until  sold,  at  a 
fixed  rental;  that  at  any  time  prior  to  March 
6.  19X1,  said  Chas.  W.  Lentz  should  have  tbe 
nght  to  purchase  at  a  Bxed  price,  payable  to 
tb»  trustee,  and,  upon  fallnre  of  said  Lents 
to  purchase,  then  tiie  trustee  should  sell  tbe 
property ;  that  from  the  moneys  received  by 
the  trustee,  after  paying  his  expenses  and  fee, 
he  was  to  pay  off  tbe  first  mortgage  to  tbe  Hi- 
bemia  Savings  &  Loan  Society,  and  Che  balance 
of  tbe  money  ahoold  be  paid  as  In  tha  trust 
deed  directed." 

Fxlor  to  the  ezecntlon  of  the  tmst  deed, 
Fagan.  m  tpellant's  Intestate,  made  a  deed  to 
defendant  Minnie  Tucker  of  bis  sixteen-tbirtl- 
eths  tnterest.  She  signed  the  trust  deed,  as 
did  Fagan,  also,  and  the  trust  deed  prorlded 
that  the  money  coming  from  the  Fagan  in- 
terest sboiild,  after  the  bank  was  paid,  be 
paid  to  Minnie  Ta<^er.  Tbe  aaly  issue  raised 
by  Mai^ret  wmiams'  answer  Is  that  the 
deeds  made  by  Fagan  to  Minnie  Tucker  were 
'"procared  and  accomplished"  bj  fraud  and 
undue  Influence  of  Minnie  Tucker  and  her 
husband,  and  that  the  trost  deed  under 
which  plalntiir  claims  was  obtained  under 
like  Influence,  ^lllams  did  not  deny  the 
facts  alleged  by  plaintiff  and  raised  no  issue 
on  them. 

Gonslstoitly  with  her  answer,  defendant 
Williams  prayed  the  decree  of  the  court  es- 
tablishing that  at  his  death  Fagan  was  the 
owner  of  slxterai-thlrtietbs  Interest  tn  said 
property;  that  tbe  Instruments  set  out  in 
tlie  answer  (from  Fagan  to  Minnie  Tucker 
and  said  trustee)  be  declared  void  and  Fa- 
gan'B  interest  at  the  time  of  bis  death  be  as- 
certained; and  tbnt  Minnie  Tucker  held  the 
Interest  described  in  said  deeds  In  trust  for 
Fagan. 

[1]  If  appellant  was  seeking  relief  under 
section  3412  of  the  Civil  Code,  It  "is  clearly 
equitable,"  as  was  held  In  Angus  v.  Craven, 
182  Cal.  691,  697,  64  Pac.  1091.  But  if  she 
was  not  seeking;  relief  under  that  section,  aa 
was  said  in  Davis  t.  Judson,  159  Gal,  121. 
m,  113  Paa  147 : 

"Whether  an  action  lavolTM  legal  Issues,  or 
issues  of  equitable  ct^izance,  must  depend 
upon  the  facts  alleged  m  the  particalar  case; 
and,  when  the  facts  alleged  here  and  the  issues 
raised  are  considered,  it  is  apparent  that  tbey 
are  strictly  of  an  equitable  nature." 


[2]  It  is  not  Accessary  to  determine  wheth 
er  a  proceeding  brought  under  the  McEner- 
ney  Act  Is  an  action  tn  equity  or  at  law,  for 
no  issue  Involved  in  the  McEoemey  portion 
of  tbe  proceeding  wbs  raised.  The  only  Is- 
sue tendered  by  Williams'  answer  was  that 
of  fraud  and  undue  influence  in  tbe  procure- 
ment of  tbe  deeds  under  which  Minnie  Tucker 
claimed  an  Interest  in  the  property.  This 
issue  was  clearly  of  equitable  cognizance.  It 
follows  that  the  court  did  not  err  in  Its  rul- 
ing. 

The  judgment  and  order  are  affirmed. 
We  concur:  BURNETT,  J.;  HABT,  J. 


PEOPLE  T.  FINLET.     (Cr.  534.) 

(District  Court  of  Appeal,  IHrrt  District,  Cali- 
fornia.   April  80,  1916.) 

1.  HiGHWATS  «s»186— Offenses  Ihoidbnt  to 

TbAVEL— AUTOHOBIU  COUOSIOH— FAXUTU 

to  STOP  — STA7UTB8. 

Pen.  Code,  {  3670  (as  added  by  St.  1911. 
p.  62),  provides  that,  whenever  an  automobile 
collides  with  any  vehicle,  the  driver  shall  stop 
and  render  to  tae  occiipantu  ail  necessary  as- 
sistance, including  carrying  to  a  physician  or 
surgeon  for  treatment,  if  it  be  required  or  re- 
quested and  shall  give  the  number  of  the  automo- 
bile, with  tbe  name  and  address  of  the  driver 
and  oi  the  passengws,  and  imposes  a  penalty  of 
iiL{»i8(Himent  in  tbe  state  ^ruon  not  exceeding 
five  years,  in  tbe  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  ¥5,0(X)  or  both 
fine  and  imprisonment,  for  violation.  Motor 
Vehicle  Act,  |  21  (Bt  IQIS,  p.  649),  provides 
dtat  in  case  of  acodent  on  a  public  highway, 
due  to  the  operation  tbereon  of  any  veliicle, 
the  i>erson  operating  it  shall  stop,  and^  on  re- 
quest of  the  person  mjnred,  shall  give  bis  name 
and  address  and  the  r^stration  number  of  the 
vehicle,  if  it  be  a  notM  vebicle,  and,  if  such 
person  operating  is  not  tbe  owner  thereof,  his 
license  number,  if  he  is  an  operator  or  chauoean 
and  tbe  name  and  address  of  the  owner,  and 
that  for  violation  Is  a  misdemeanor  pu^hittilft 
by  fine  not  more  then  £250  and  imprisonment 
not  to  exceed  B(}  days.  Section  40  of  the  Motor 
Vehicle  Act  expres^y  repeals  all  other  acts  and 
parts  of  acts  inconsistent  therewith.  Held,  that 
tbe  defendant,  who  ran  into  one  riding  a  motor- 
cycle, injuring  him,  and  proceeded  on  his  way 
without  stopping,  could  be  convicted  of  a  viola- 
tion of,  ana  sentenced  under.  Pen.  Code,  { 
367c,  to  imprisonment  for  one  year  in  tbe  coun- 
ty Jail,  since  the  Motor  Vehicle  Act  did  not  re* 
peal  statutes  not  inconsistent  widi  it,  and  so 
did  not  affect  the  duty  of  a  motorist  under 
Pen.  Code,  9  367c,  to  stop  and  render  assistance 
to  one  struck  by  him  aside  from  tbe  duty  to 
stop  and  give  name,  address,  and  license  number. 

[Ed.  Note. — For  other  cases,  see  Highways, 
CenL  Dig.  il  476.  477 ;  Dec  Dig.  «=»1B6.J 

2.  HiOHWATs  ^»18ft— Offenses  Inoidbnt  to 
Teavbl— Automobile  Colusion — Failurb 
TO  Stop — Sdfficibnot  of  Evidence. 

In  a  prosecution  against  an  automobile 
driver  for  having  collided  with  one  on  a  motor- 
cycle, and  thereafter  failed  to  stop  to  render 
assistance,  an  offense  denounced  by  Pen.  Gode» 
S  367c,  evidence  held  sufficient  to  ^ow  that  de- 
fendant failed  to  render  any  assisttlnce  to  the 
injured  party. 

[Ed.  Note.— For  other  eases,  see  Highways. 
Cent.  Dig.  as  476,  477;   Dec.  Dig.  *=»1867l 
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3.  Cann^AZ.  Tjaw  «=>10^— AmiAir-TKnm- 

MATIOir  —  ChAHCT  or  FkLOSY  AflD  UUDI* 
UAMOB— FaH-UBK  to  DEMUB. 

In  tbe  absence  of  demoirer,  iriiere  aa  bt- 
formatfon  ebuffed  a  fdon^,  a  TlMadon  ct  Pen. 
Code.  I  367c.  deaoanciiig  tbe  offroae  of  etrikins 
another  while  driviDS  an  aatomobUe  and  CaiUnc 
to  atop  to  render  assistance,  and  also  cbargcd 
conduct  oonatitntinv  merely  a  misdenieaiior,  as 
TiolatiTe  of  die  Hotw  Tehfdc  Act,  |  21,  on 
appeal  tbe  defendant  woold  not  be  bean  to  oom- 
plain  tbat  tbe  information  charted  both  a  mia- 
demeanor  and  a  felony. 

[Ed.  Xote.— For  other  cases,  see  Criminal 
Law,  Cent  Di^.  »  2627,  2628.  2G42:  Dec. 
Dig.  «s>1032.] 

Ai^)eal  trmn  Soperlor  Court,  Alameda 
County;  Wm.  H.  Waste.  Jadge. 

W.  A.  Plnley  was  coarlcted  aC  tbe  teUmj 
denounced  by  Pen.  Code,  f  387c^  and  be  ap- 
peals. Affirmed. 

P.  M.  Walsb,  of  PtedmoDt,  and  H.  A.  Gab- 
riel, of  San  Jose,  for  appellant  XJ.  8.  Webb, 
Atty.  Oen.,  tor  tbe  PeoplcL 

PESCURtAM.  Tbe  defendant  In  thbi  case 
vas  charged,  In  an  Information  ffled  ht  tbe  j 
snperlor  court  ci  Alameda  comity,  with  the 
wmmlsBlon  of  the  felony  defined  section 
30Tc  of  tbe  Penal  Code.  Tbe  dialling  part 
of  tlie  Infbmiation,  In  anbstantlal  accord 
with  tbe  language  ot  tbe  Code  sectJon  refer- 
red tOt  alleged  tbat  an  automobile,  which 
waa  being  drivot  by  ttie  defendant,  ocdltded 
with  a  motorcycle  wldcb  was  bdng  ridden 
and  drlrrai  by  me  Sumner  Blacow,  and  that, 
altboui^  tlw  defendant  knew  tbat  his  automo- 
Ule  had  stmdc  said  Smnnte  Blacow  and  col- 
lided with  a  motorcyde  upon  which  he  waa 
rldlne,  the  defendant  "did  then  and  there  nn- 
lawfoUy,  willfully,  and  feloniously  taU  and 
r^se  t«  atop  or  cause  to  be  8toM>ed,  either 
inmiediately  or  at  all,  said  automobile,  or  to 
forthwith  or  at  all  render  all  necessary  or 
anv  assistance  to  said  Sumner  Blacow 
*  *  *  and  carry  said  Sumner  Blaoow  to 
a  phy^dan  or  surgeon  fbr  medical  or  surgi- 
cal treatment  and  said  W.  A.  Flntey  thai 
and  thOTe  refused  to  give  or  cause  to  be  given 
to  the  said  Sumner  Blacow,  the  person  struck 
by  said  antomoMle,  •  •  •  the  number  of 
said  autom(Alle,  with  the  name  and  address 
of  the  driver,  *  *  *  or  the  name  of  the 
driver  of  said  automobile.  •  •  • »» 

The  evidence  adduced  at  the  trial,  briefly 
stated,  was  to  the  effect  that  an  automobile, 
driven  by  the  deftodant  along  a  public  high- 
way in  Alameda  county,  between  the  hours 
of  6  and  t  o'clock  in  the  evening  of  the  day 
charged  in  the  informatian,  collided  with  a 
motorcycle  ridden  by  one  Sumner  Blaoow. 
Tbe  latter,  as  the  result  of  injuries  sustained 
in  the  Mansion,  was  rendered  unconscious, 
and  died  within  a  short  time  thereafter. 
Upon  tlie  happening  of  tbe  collision,  the  de- 
fendant did  not  stop  his  automobile,  but  pro- 
ceeded toward  tbe  city  of  San  Jose,  where  he 
resided,  without  attempting  to  render  assist- 
ance of  any  kind  to  Blacow.    Just  ()efore 


readdng  San  Joae>  dtftiaaaut^  nrtoiMO- 
Ule  cane  to  a  atop  as  tlis  reawlt  <tf  a  bniA- 
down,  and  whOe  endeavoring  to  repair  tbe 
machine  flie  Opt^annt  ms  placed  under 

rest 

The  defendant,  as  a  wttoeas  in  Us  own 
bdialf,  testified  that,  on  account  of  the  pecu- 
liar Ilgbt  and  dlmatic  condltton  wUdt  be 
claimed  existed  on  the  evening  In  ^meattw, 
ike  did  not  see  tin  appnndi  <if  the  motrc- 
cyde,  and  In  fact  did  not  know  that  he  had 
collided  with  It 

Tbe  drfendant  waa  found  gnUty  as  cfaar^ 
ed,  and  aenteoeed  to  imprisoomeDt  for  one 
year  in  the  county  Jidl  of  tbe  county  of  Ala- 
meda. The  appeal  Is  from  the  Judgment  and 
from  the  order  denying  a  new  ttiaL  No  de- 
murrer was  tnterposed  to  the  Infennation. 

N'o  &nlt  Is  found  with  tbe  rulings  and  the 
charge  at  the  trial  court,  and  tbe  sofficiency 
of  the  evldOTce  to  support  the  vodiet  and 
Judgment  is  conceded  if  it  can  lie  held  tbat 
the  trial  conrt  had  Jurisdiction  at  tbe  sub- 
Ject- matter  of  the  offense  charged.  Tbat  the 
trial  court  waa  without  soeh  Jnrisdlctian  Is 
the  only  point  made  in  support  of  tbe  appeal. 

(1]  It  is  the  ctmteDtlmi  of  tte  d^endant 
that  be  should  not  have  been  Aaiged  with 
and  tried  for  any  greater  atteoae  Hum  tbat  of 
the  ndademeanor  defined  and  denounced  by 
the  proririons  of  section  21  of  the  Motor  y»- 
bide  Act  Btata.  1913,  p.  ««. 

The  MotOT  Vefaide  Act  wait  Into  effiect 
some  five  months  subsequent  to  the  time 
when  section  S67c  of  the  Penal  Cod^  nnder 
which  the  InfomtaUon  was  drawn,  beeama 
law.  The  Code  section  in  question  reads  as 
follows: 

"Whenever  an  automobile,  motorcyde,  or  oth- 
er motor  vehicle,  or  any  vehicle  whatsoever, 
r^ordless  of  the  power  by  which  the  same  may 
be  propelled  or  drawn,  strikes  any  person,  or 
collides  with  any  vehicle  containin?  a  person, 
the  driver  of,  and  all  persons  in,  such  aatomo- 
bUe, motorcycle  or  other  motor  vehicle,  or  other 
vehicle,  who  have  or  assume  authority  over  sacta 
driver,  shall  immediately  cause  sach  automo- 
bile, motorcycle,  or  other  motor  vehide,  or 
other  vehicle,  to  st<m,  and  shall  render  to  the 
person  struck,  or  to  the  occupants  of  the  vehicle 
collided  with,  all  necessary  as^tance  induding 
the  carrj'ing  of  such  person  or  occupant  to  a 
physician  or  surgeon  for  medical  or  surgical 
treatment,  if  such  treatment  be  required,  or  if 
such  carrying  is  requested  by  the  persoa  struck 
or  the  occupant  of  the  vehicle  struck;  and  such 
driver,  and  person  having  or  assuming  authority 
over  such  driver,  shall  further  give  to  the  occu- 
pants of  Bucb  vehicle  or  person  struck,  the  num- 
ber of  such  automobile,  motorcycle,  or  other 
motor  vehicle,  if  tbe  same  have  a  number,  to- 
gether with  the  name  and  address  of  the  driver 
of  such  automobile,  motorcyde  or  other  motor 
vehicle,  or  other  vehicle,  also  tbe  name  of  the 
owner  thereof  and  the  name  of  the  passengers; 
or  passeugers  not  exceeding  five  in  such  auto- 
mobile, motorcycle,  or  other  motor  vehide,  or 
other  vehicle  at  the  time  of  soch  striking  of 
collii^ion.  Any  person  violating  any  of  tbe 
provisions  of  this  section,  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding 
hve  years  or  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  $5,000^  fflf  by 
both  Buch  fine  and  imprisonment. ' 
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Tbe  proTlstoBS  of  the  Ifotor  V^lde  Act  in 
■o  ftir  u  tbey  pertain  to  tbe  point  presented 
upon  Ibis  iwpeal,  are  u  follows: 

"Sec  21.  In  caM  of  accident  or  injury  to 
perfKm  «■  property  on  the  pnbUc  bif^bways  due 
to  tb«  operation  tjiereon  of  any  rehicle  the  per- 
•oo  operating,  drtTlng  or  otherwiu  in  control 
of  the  mnifl  aQall  atopt  u>d  upon  request  of  the 
person  injured  or  whose  property  baa  saffered 
injury,  or  any  other  person  present,  eball  give 
sodi  person  his  name  and  address  and  the  teg- 
latratun  nnmber  at  his  Tsfaicle  if  it  be  a  motor 
T^lde  end  such  person  operatins,  driving 
or  otbwwise  in  control  of  such  vehicle  is  not 
the  owner  thereof,  bis  license  number,  if  he  la 
an  operator  or  chauffeur,  and  tbe  name  and 
address      tbe  owner  of  such  vehide." 

Violation  of  this  sectlrai  of  fbe  Motor  V^l- 
cle  Act  Is  made  a  misdemeanor  punishable  by 
fine  and  Imprisonment  not  to  exceed  $200 
and  30  days.    Stats.  1918,  p.  652. 

It  will  thus  be  seen  that  tile  provisions  of 
■action  867c  of  tbe  Penal  Code,  and  section 
21  of  the  Motor  Vetilcle  Act,  ese  practleally 
Identical  In  so  far  as  they  denounce  the  fail- 
ure of  the  driver  of  an  automobile  to  stop 
In  the  event  of  a  collision  or  in  the  case  of 
accident  or  Injury  to  person  or  property,  and 
to  give  to  the  injured  person  or  occupant  of 
tbe  vdUcle  struck  bis  name  and  address  and 
the  number  of  his  automobile.  Section  40 
ot  the  Motor  Veblcle  Act  In.  express  terms  re- 
peals all  other  acts  and  parts  of  acta  incon- 
■Ist^t  therewith,  and  admittedly  the  provl* 
■ions  (tf  section  367c  of  the  Penal  Code,  de- 
nouncing as  a  felony  tbe  failure  of  a  person 
drivins  an  anteimobile  to  stop  In  the  event  of 
a  etrtliskm,  eto.,  and  give  his  name,  address, 
and  the  number  of  his  automobile,  are  In- 
CDDSlstent  with  the  provisions  of  the  Motor 
Vehicle  Act,  which  declares  that  such  or  a 
similar  foilure  shall  be  considered  an  iMffeose 
tmly  of  the  grade  of  a  misdemeanor.  If  this 
be  so,  it  may  be  conceded,  as  counsel  for  tbe 
defendant  contend,  that,  if  the  flefendant's 
offense  had  consisted  ojHy  of  his  failure  to 
stop  and  give  his  name,  address,  and  the  nnm- 
ber  of  his  aut<Hnobtle,  he  could  not  have  been 
rll^tfttlly  charged  and  omtvlcted  of  any 
greater  offense  than  that  of  a  misdemeanor. 
But  It  will  be  noted  tbat,  while  tbe  Informa- 
tlon  charges  the  failure  of  tbe  defendant  to 
stop  and  give  his  name  and  address  and  the 
number  of  bis  autouwblle,  it  also  charges  the 
defendant  with  a  violation  of  those  provl- 
slcns  ot  section  367c  of  tbe  Penal  Oode  wnlch 
denounce  as  a  felony  the  wfllfnl  failure  of 
tbd  driver  of  an  automobile  colliding  with 
another  vehicle  to  render  assistance  to  a  per- 
son who  may  have  been  Injured  by  tSM  coM- 
ston,  and,  If  required,  to  carry  such  person 
to  a  physician  or  surgeon  for  medical  or  sur- 
gical treatment.  Tbe  Klotor  Vriilcle  Act  Is 
silent  upon  the  subject  of  renderli^  medical 
or  other  assistance  to  an  injured  person;  and 
we  do  not  And,  and  counsel  for  tbe  defendant 
do  not  assert,  that  tbe  provisions  of  section 
Stftc  ot  the  Penal  Code,  In  so  far  as  they 
cover  and  CMitrol  the  duty  of  stopping  and 


roaderlng  aaslstaaoek  medical  or  otbanrise^ 
in  any  wise  oonftlcts  with  the  purpoee  and 
proTi8l<m8  of  tbe  Motor  Veblde  Act  Tbe 
express  purpose  of  tbe  Motor  Vehicle  Act 
is  to  repeal  only  those  acts  and  parts  of  acts 
wtdcfa  are  inocmslstent  therewith;  and,  this 
being  so,  we  are  saUsfled  that  the  provlsimis 
of  tbe  Oode  section  in  question,  in  so  far  as 
th^  are  not  inconsistent  witb  the  prorlBifflis 
of  Ow  Motor  Tdilde  Act,  most  be  onsMerad 
as  valid  and  subsisting  law,  tbe  riolatimi  of 
wblch  may  be  punished  as  In  that  section 
provided. 

[2,  t]  The  evidence  In  the  case,  as  previous- 
ly narrated,  was  sufOclent  to  sustain  the 
charge  of  tbe  information  that  the  defendant 
failed  to  render  any  assistance  or  otherwise 
to  the  party  injured  by  the  collision,  and  tbe 
provisions  of  section  867c  of  the  Penal  Code 
denouncing  such  failure  as  a  felony,  not  hav- 
ing been  r^Kaled  or  in  any  wise  Impaired  by 
the  provisions  of  the  Motor  Vehicle  Act,  it 
must  be  held  that  tbe  information  charged, 
and  the  evidence  shows,  the  violation  of  the 
provisions  of  a  valid  and  sultalstlng  law, 
whldi,  by  the  ^express  provisions  tbereof, 
might  be  punished  as.  a  felony  or  as  a  misde- 
meanor in  the  discretion  of  the  court  The 
fact  that  the  information,  in  addition  to  the 
alleged  felonious  acts  of  the  defendant, 
charged  conduct  wblch  constituted  nothing 
more  than  a  misdemeanor,  under  the  provl* 
slons  of  the  Motor  Veblcle  Act,  was  but  a 
defect  in  pleading,  which  cotild  and  doubtless 
would  have  been  corrected  by  the  Interposi- 
tlmi  oi  a  demurrer.  In  tbe  absoice  of  a  d»- 
murrer.  however,  the  defendant  will  not  now 
be  bean)  to.  complain  that  the  intonuitloa 
charged  both  a  misdemeanor  and  a  tOoay. 

The  Judgment  and  order  appealed  fnun  are 
affirmed. 


TOST  et  aL  V.  ROUS  et  aL   (Civ.  1352.) 

(District  Court  of  Appeal,  ThM  tHstrict,  Cal- 
ifornia. AprU  80,  1915.   Bebearlng  Denied 
by  Supreme  Court  June  28,  1915.) 

1.  Mechanics'  Libwb  *=>182  — Sobcoittbac- 

TOBB— EnFOBCKMENT  OV  LntR  —  StATDTOBT 

Provisions. 

Under  Code  Civ.  Proc.  J  1187,  as  amended 
by  St  1011,  p.  1310.  autborialog  a  subcoD- 
tractor  to  file  for  record  bis  cluim  of  Ifen  with- 
in 30  days  after  completing  his  contract  or 
within  30  days  after  completion  of  tbe  work  by 
tbe  origiual  contractor,  declaring  that  any  triv- 
ial imperfection  in  tbe  completion  of  the  work 
•ball  nut  be  deemed  such  a  lack  of  completion 
as  to  prevent  the  filing  of  a  lien,  and  permitting 
tbe  owner  within  10  days  after  completion  to  file 
a  notice,  an  owner,  takiug  possesaluo  of  tbe 
building  and  accepting  it  as  completed,  may  not 
deprive  a  subcontractor  of  bis  lien  for  materi- 
ala  subsequently  furainbed  to  complete  tbe  buitd- 
iog,  and  the  time  within  wblch  the  subcontract 
tor  may  file  his  claim  begins  to  run  from  tbe 
time  when  be  ceased  to  furnlah  materials,  not- 
withstanding the  10  days*  notice,  for  the  provi- 
sion therefor  does  not  change  the  rights  of  a 
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nrnteritliau  fandflibir  BAteriali  after  Oie  own- 
er accepts  tiie  bnildlng  as  completed.  « 

[Ed.  Note.-'E'or  other  casee^  see  MechanicB' 
LieoB,  Cent.  Dig;  U  iSd,  192-207;  Dea  Dig. 

2.  Appeal  and  Ebbob  «s»1176— Disposixxoii 

or  Caoe  om  Afpbai.. 

Where  the  error  is  In  the  conclusloaa  of 
law,  drawn  from  findings  suffident  to  support 
a  judgment  in  accordance  with  the  complaint, 
the  court  on  appeal  wlU  direct  the  entry  of  a 
proper  judgment 

[Bd.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  468&-4S96;  Dec.  Dig.  «=» 
1176.] 

Appeal  from  Superior  Court,  Marin  Coun- 
ty ;  Edgar  T.  Zook,  Judge. 

Action  by  Klcholas  P.  Tost  and  another, 
partoers  as  the  Mill  Valley  Lumber  Compa- 
ny, against  George  F.  Roux  and  others. 
From  a  judgment  granting  Insufficient  relief, 
plaintiffs  appeal.   Reversed,  with  directions. 

H.  C.  Symouds,  of  Mill  Valley,  for  appel- 
lants. Thomas  K.  Hayden,  of  San  Francisco, 
for  respondents. 

OHIPMAN,  P.  J.  This  Is  an  action  to  en- 
force a  mat^alman'a  lieu..  The  record  Is 
here  on  the  judgment  roll  alone.  The  court 
made  findings  from  which  as  conclusions  of 
law  it  found:  That  plaintiffs  are  entitled  to 
judgment  against  defendants  Barrick  &  Mur- 
phy, a  copartnership  composed  of  W.  C.  Bar- 
rick and  H.  B.  Murphy,  for  the  sum  of  $146.- 
IS,  but  without  costs;  that  plaintiffs  are 
not  entitled  to  a  lieu-agalnst  the  property  of 
defendants  Roux  and  wife;  and  that  these 
latter  defendants  are  entitled  to  judgment 
against  plaintiffs  for  their  costs.  Judgment 
passed  accordingly,  from  which  plaintiffs  ap- 
peal. 

The  contention  of  appellants  is  that  the 
trial  court  drew  erroneous  conclusions  from 
the  findings,  and  should  hare  directed  Judg- 
ment enforcing  the  lien  claimed  as  prayed 
for  by  plaintiffs.  It  appears  from  the  find- 
ings of  fact: 

That  defendants  Roux  and  wife  were  the  own- 
ers of  the  lots,  situated  in  the  town  of  Mill  Val- 
ley, on  which  the  building  in  question'  was  be- 
ing erected;  defendants  Barrick  &  Murphy  were 
the  contractors  employed  by  the  owners  to  erect 
the  building;  plaintiffs  were  materialmen,  who 
furnished  Barnck  &  Murphy  materials  for  the 
building;  thaL  about  X>ctober  16,  1911,  defend- 
ants Barrick  &  Murphy,  having  charge  of  the 
construction  of  said  building,  contracted  with 
plaintiffs  to  furnish  the  lumber  and  other  rnate^ 
rials  necessary  for  said  purpose. 

"(6)  That  acting  under  and  in  pursuance  of 
said  contract,  and  as  ordered  by  said  defend- 
ants Barrick  &  Murphy,  plaintiffs  herein,  do- 
ing business  under  the  firm  name  and  style  of 
Mill  Valley  Lumber  Company,  as  aforesaid,  fur- 
nished to  said  defendants  Barrick  &>  Murphy, 
between  the  Idth  day  of  October,  1911,  and  the 
4th  day  of  April,  1912,  lumber,  lath,  shinies, 
lime,  cement,  plaster,  nails,  and  hardware,  and 
other  building  materials  to  be  used  and  which 
were  actually  used  in  erecting  and  constructing 
said  building,  and  between  the  4th  day  of  ApriL 
1912.  and  the  27th  dav  of  April,  1912,  and 
the  last  thereof  on  said  latter  date,  certain 
buildioK  materials  as  hereinafter  set  forth  in 


paragraph  18  ot  tttese  findfnn,  the  agreed  priiee 
of  aU  of  which  materials  so  tumishea,  and  also 
the  reasonable  value  thereof,  when  so  ordered, 
and  also  when  bo  famished,  was  and  is  the  sum 

of  $1,676.51." 

Of  this  amount,  $1,530.88  was  paid  to  plain* 
tiffs,  leaving  due  |14ai3.  It  is  then  found 
that,  on  May  25,  1912,  "and  within  80  days 
after  plaintiffs  had  ceased  to  furnish  materi^s 
as  aforesaid,"  plaintiffs  filed  their  claim  of  lien 
in  due  form. 

"(10)  That  the  contract  between  defendanU 
George  F.  Roux  and  May  A,  Roux,  his  wife,  as 
owners,  and  defendants  Barrick  &  Murphy,  aa 
contractors,  under  which  the  building  described 
in  the  complaint  was  constructed,  was  complet- 
ed on  the  4th  day  of  April,  1912,  except  as 
to  trivial  impertecaons  and  modifications  to  cor- 
rect them,  miich  modifications  were  as  follows : 
Adding  about  three  feet  to  the  height  of  the 
brick  chimney,  putting  in  cement  steps  entering 
into  the  baaement,  and  "f  it'"!  changes  in  win- 
dow screens— and  that  on  the  4tfa  day  of  ApriL 
1912,  said  defendants,  Geoi%e  F.  Boux  and 
May  A.  Roux,  his  wife,  as  owners,  wuit  into 
the  opm,  complete,  exclusive,  and  actual  use 
and  occupation  of  said  buiUing." 

rinding  IS.  mentl<Hied  in  finding  6,  BUpra. 
and  referred  to  In  finding  10,  supra,  la  as 

follows: 

"(13)  That  the  only  materials  furnlAed  tif 
plaintiffs  to  defendants  Barrick  &  Murphy,  as 
contractors  as  aforesaid,  from  and  after  the  4th 
day  of  April.  1912,  to  and  including  the  27th 
day  of  April,  tdl2,  were  materials  to  be  used, 
and  were  actually  used;  in  maktne  said  modifica- 
tions to  correct  said  trivial  imperfections  in 
said  buildings,  and  amounted  in  value  to  the 
sum  of  $10.84." 

Finding  11  is  that: 

On  April  9,  1912.  "and  within  ten  days  after 
the  completion  of  the  contract  last  mentioned 
as  aforesaid"  (i.  e.,  the  contract  between  tlie 
owners  and  the  contractors,  Barrick  &  Murphy), 
the  owners  filed  and  caused  to  be  recorded  a 
notice  setting  forth  that  "said  contract  last 
mentioned  was  completed,"  which  was  in  due 
form  and  duly  verified. 

Finding  12  is  as  follows. 

"(12)  That  plaintiffs  failed  to  file  any  claim 

of  lien  in  the  office  of  the  county  recorder  of 
Marin  county  within  30  days  after  the  comple- 
tion of  said  last  mentioned  contract  as  afore- 
said, or  within  30  days  after  the  completion  of 
said  building  save  for  said  modificationSp  or 
within  30  days  after  the  filing  for  record  of  the 
notice  of  completion  as  above  set  forth." 

[1]  The  rights  of  the  parties  are  to  be  de- 
rived from  section  1187.  Code  of  Civil  Pro- 
cedure, as  amended  in  1911.   State.  lAllt  p. 

1316.   The  section  reads: 

"Bverv  original  contractor^  claiming  the  ben- 
efit of  tnis  chapter,  within  sixty  days  after  the 
completion  of  his  contract,  and  every  person 
save  Uie  original  contractor'  claiming  the  ben- 
efit of  this  cnapter,  within  thirty  days  after  he 
has  ceased  to  labor  or  has  ceased  to  furnish 
materials,  or  both;  or  at  his  option,  within 
thirty  days  after  the  completion  of  the  original 
contract,  if  any,  under  which  he  was  employed, 
must  file  for  record  *  *  *  a  claim  of  lien 
containing,"  etc  (These  requirements  were  com- 
plied with.)  "Any  trivial  imperfection  In  the 
said  work,  or.  in  the  completion  of  any  contract 
by  any  lien  claimant,  or  in  the  conatrnction  4^ 
any  building,  improvement  Or  structare.  or  vi 
the  alteration,  addition  to,  or  repair  thereof, 
shall  not  be  deemed  such  a  lack  of  completion  as 
to  prevent  the  filing  of  any  lien." 
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Tben  foUowB  wbat  aball  be  deemed  "eqnlr- 
alent  to  a  completicm  for  all  the  purposes  at 
thla  chapter."   The  section  then  provides: 

'The  owner  may  within  ten  days  after  com- 
pletion of  any  contract,  or  wltbm  forty  days 
after  cesaadon  from  labor  thereon,  file  for  rec- 
ord *  •  *  a  notice  eettiAff  forth  the  date 
when  the  same  wsa  completed,  or  on  which  ces- 
sation from  labor  occurred,  together  with  hia 
same  and  the  nature  of  his  title,  and  a  descrip- 
tion of  the  property  sufficient  for  identification, 
which  notice  sball  be  verified  bv  himself  or 
some  other  person  on  hia  behalf.' 

It  la  theo  i^ovlded  that: 

If  such  notice  b«  not  so  filed  the  owner  "shall 
be  estopped  in  any  proceeding  for  the  foreclo- 
sure of  any  lien  *  *  *  based  on  the  ground 
that  said  Hen  waa  not  filed  within  the  time  pro- 
Tided  in  tlihi  chapter." 

Briefly  stated,  tHe  court  found  that  plaln- 
tiffiB  contlniMd  to  fdmiah  materials  as  order- 
ed and  whldk  were  used  In  tbe  bnlldln;  up 
to  AprU  27,  1912,  and  tbej  filed  their  Uen 
witMn  thirty  days  thereafter.  The  court 
found  that  the  building  was  completed,  ex- 
cept M  to  the  trlTlal  impertectlona  mention- 
ed, oa  April  i,  1912,  and  that  the  ownm  fil- 
ed their  notice  within  10  days  tbeceafter. 
Tba  contention  of  respondents  Is  that  the 
time  In  which  lAaintiffii'  rlsbta  to  file  their 
lien  began  to  ran  from  the  completion  of  the 
bnUdli^,  AprU  4th.  while  appellants  conten- 
tion Is  that  they  had  SO  days  from  tbe  time 
they  ceased  to  furnish  materials.  The  ques- 
tion Is  to  be  determined  by  the  statute  as  It 
was  amended  in  1011,  and  not  as  it  stood 
prior  ttiereta  1!b»  old  statute  (860tl<m  11S7, 
Code  CHvll  Proc.)  provides  that: 

"Every  person  other  than  the  original  con- 
tractor fnmishing  materials"  was  required  to 
file  his  lien  "at  any  time  after  the  completion 
of  any  building,  *  *  *  and  until  the  expira- 
tion of  thirty  days  after  the  filing  of  said  notice 
of  completion  or  cessation  by  said  owner,"  men- 
tioned in  the  early  part  of  the  sactitm. 

It  will  be  observed  that  Qke  materialman 
was  given  SO  days  after  Ow  completion  of 
tbe  building,  under  the  fbrmer  section,  and 
also  "until  the  expiration  of  Oidrty  days  af^ 
er"  the  owner  had  filed  said  notice.  Tbe  sec- 
ttoa  has  been  amended  so  that  now  the  ma 
tertalman  may  file  his  claim  of  Uen  wltUn 
SO  days  after  he  has — 
**ceased  to  *  *  *  fmrtUeh  matmiaia,  or  at  hia 

S>tion  [if  this  clause  refers  to  him]  within 
irty  days  after  the  completion  of  tbe  orig- 
inal contract,  if  any,  under  which  he  was  em- 
ployed." 

Findings  6  and  13  were  that  plalnUffs  fur- 
nished building  materials  between  October 
16, 1011,  and  April  4, 1912,  and  between:  April 
4th  and  April  27th,  certain  building  mate- 
rials, all  of  which  were  used  In  tbe  building, 
amounting  to  $1,676.51,  of  which  plaintiffs 
had  received  fl,S30.3S  and  no  more,  leaving 
due  $146ia 

It  seem  a  clear  to  us  that  plaintiffs  had  90 
days  after  they  had  "ceased  to  furnish  ma- 
terials" wlthtn  which  to  file  their  claim  of 
Hen,  and  in  fact  filed  it  In  time,  unless  they 


lost  this  rij^t  because  the  owner  took  pos- 
session of  the  building  and  accepted  It  as 
completed.  The  court  found  that  the  building 
was  completed,  except  as  to  certain  modlfiea- 
tions  which  required  materials  of  the  value 
of  $10.34,  and  which  the  court  found  were 
"trivial  Imperfections."  Still,  these  mate- 
rials were  used  in  the  building,  and  it  was  not 
complete  In  fact,  though  so  treated  by  the 
owners,  until  those  materials  were  so  used. 
Whether  trivial  or  not,  the  fact  remained 
and  was  found  by  the  court  that  plaintiffs 
did  not  cease  to  deliver  materials,  which 
were  used  in  tbe  building,  until  April  27th. 
We  do  not  think  the  owner  could  cut  off 
plaintiffs'  right  given  by  the  statute  by  oc- 
cupying the  building  while  plaintltTs  were 
still  fumlshing  materials  for  It  and  which 
were  being  used  In  It.  It  Is  true  that  the 
statute  provides  that  tbe  occupaticm  by  the 
owner  shall  be  deemed  equivalent  to  a  com- 
pletion "for  all  the  purposes  of  this  chapter." 
But  the  time  within  which  plaintiffs  bad  the 
right  to  file  their  claim  of  lien  did  not  begin 
to  run  from  the  cofnplcfion  of  the  building, 
but  from  tbe  time  when  they  "ceased  to  fur- 
nish materials."  As  to  the  original  contrac- 
tor, the  time  begins  to  run  uiwn  the  "comple- 
tion of  his  contract,"  and  as  to  him  the  oc- 
cupation of  the  building  might  "be  deemed 
equivalent  to  a  completion,"  for  such  Is  the 
language  of  the  statute.  The  10  days*  notice 
which  the  owner  may  give  Is  to  be  given 
"after  completion  of  any  c<mtract,"  and,  In 
our  opinion,  does  not  change  the  rights  of  a 
materialman  who  may  be  called  upon  to  fur- 
nish materials  used  in  the  building  after  the 
owner  accepts  it  as  completed.  It  generally 
happens  that  materials  are  delivered  and 
used  In  a  building,  and  labor  Is  bestowed  up- 
on It  In  course  of  its  construction,  long  be- 
fore it  Is  completed.  Tbe  amendment  of  the 
statute  seems  to.  have  given  the  materialman 
and  the  one  who  bestows  labor  tbe  option 
either  to  file  his  claim  with  reference  to  the 
time  he  ceases  to  furnish  materials  or  labor, 
or  to  wait  and  take  his  chances  of  knowing 
just  when  tbe  building  is  deemed  completed, 
a  fact  always  within  the  knowledge  of  the 
owner  and  original  contracted,  but  not  so 
of  the  materialman  and  laborer.  We  fall 
to  see  any  purpose  in  the  change  In  the  stat- 
ute unless  this  be  true,  and  It  is  fair  to  as- 
sume that  the  Legislature  had  some  purpose 
In  making  the  amendment. 

[2]  Inasmuch  as  the  error  complained  of 
lies  In  the  conclusions  ot  law  drawn  from 
the  findings,  and  Inasmuch  as  the  findings 
are  sufficient  to  support  a  Judgment  tn  ac- 
cordance wltA  the  complaint,  we  see  no  rea- 
son for  a  new  trial  to  be  had.  It  Is  there- 
fore ordered  that  the  judgment  be  reversed, 
and  tbe  trial  court  directed  to  enter  Judg 
ment  for  plaintiffs  as  prayed  for. 

We  concur:  BtTBNETT,  X;  HAHT,  J. 
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BOBERTSON  T.  FINKE.BB  et  nx. 
(dir.  1884^ 

(IMstrict  Coort  of  Appeal,  Third  Wstrict, 
C&lifDniia.   May  &.  1915.  Reheariuf 
Denied  by  Supreme  Court 
July  2,  1915.) 
t,  Watibb  and  Watkb  CointSES  *5!>107— 

SUBTESKANBAN  WATEBS— DXVBBBION— SUF- 

nCIENCT  OF  BviDEnCE. 

In  an  action  to  reetaln  defendants  from 
direrting  more  than  two-thirds  of  the  ■watein  of 
a  spring,  evidence  held  to  justify  finding  that 
the  defendanta,  by  developing  water  by  means 
of  timnela  200  feet  above  the  firing  did  not 
affect  its  flow. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  SI  U6,  117;  Dec. 
Dig.  «=>107.] 

2.  AfFEAZ.  AND  BBBOB  <@=»100S— FLV0ZHG»-> 
PSBaUUFTIOHS. 

On  appeal  every  substantial  conflict  in  the 
testimony  mnat  be  resolved  in  favor  -  of  the 
findii^a. 

'  [£d.  Note.— For  other  caMS,  see  Appe^  and 
ISrror,  Oent  Dig.  H  3966-^tMH)b  SMU-SWO; 
Dec.  Dig.  ^1008.] 

Appeal  from  Superior  Court,  San  Mateo 
County ;  George  H.  Buck,  Judge. 

Action  by  A.  M.  Robertson  against  H.  O. 
Finlder  and  wife.  Judgment  for  defendants, 
snd  plaintiff  appeals.  Affirmed. 

Albert  Mansfield,  of  Bedwood  Otty,  for  ap- 
pellant Boss  ft  Boas,  ot  Bedwood  Oity,  for 
respondents. 

GHIPlffAN,  P.  J.  Plainttfr  seeks  the  Judg- 
ment of  the  court  that  he  is  the  owner  of  one- 
sixth  of  the  waters  of  a  certain  spring,  known 
as  Bock  spring,  and  Testralnlng  defendants 
from  diverting  more  than  two-thirds  of  the 
waters  of  said  spring ;  also  directing  defraid- 
ants  to  remove  any  obstruction  maintained 
by  them  which  prevents  plaintiff  from  obtain- 
ing the  use  of  said  me-sixtfa  of  said  wa- 
ters; also  for  damages  In  the  sum  of  $2,000. 
The  findings  of  ftict  and  conclusion  of  law 
were  that  idalntlff  Is  the  owner  of  an  undi- 
vided one-sixth  interest  in  said  spring  and 
the  waters  thereof,- and  that  defendants  are 
the  owners  of  four-sixths,  the  remaining  one- 
sixth  belonging  to  O.  F.  Westphal;  that  de- 
fendants have  not  nor  has  either  of  them  di- 
verted any  part  of  the  waters  of  said  Bock 
spring  to  which  plaintiff  Is  entitled,  nor  have 
defendants  or  either  of  them  Interfered  In 
any  way  with  plaintiff's  free  and  unobstruct- 
ed use  of  said  waters  to  which  plaintiff  Is 
entitled  nor  threatened  so  to  do;  that  plain- 
tiff has  not  been  damaged  "In  any  way  or 
manner  whatsoever  by  reascm  of  any  alleged 
diversion  or  obstruction  of  the  said  Rock 
spring  by  said  defendants,  or  either  of 
them,  or  by  any  act  or  acts  of  defendants  or 
either  of  them,  whatsoever."  Judgment  pass- 
ed for  defendants,  from  which  plaintiff  ap- 
peals under  the  alternative  method. 

As  respects  the  question  of  alleged  dam- 
ages, there  was  no  evidence  su^^rtlng  plain- 
tiff's averments,  and  plaintiff  makes  no  claim 


for  damages  In  Us  brieft  That  feature  of 
the  case  may  therefore  be  dismissed  from 
ccmsideratloii. 

Plaintiff  states  in  his  brief: 

"This  matter  Is  one  of  fact  rather  than  one 
of  law.  •  •  •  I  do  not  believe  that  there  Is 
any  law  entangled  in  his  case.  Prom  the  testi- 
mony and  under  the  admission  of  the  pleadings 
we  are  absolutely  entitled  to  one-sixth  of 
'Bock  spring,'  wherever  that  ma;  be,  and  to 
one-sixth  of  the  waters  flowing  therefrom,  and. 
whether  or  not  Dr.  Taylor  or  Mr.  Finkler  made 
any  developments  of  'Bock  spring,*  we  never- 
theless would  be  entitled  to  onr  me-slxth  of 
all  the  waters  flowing  thmfrom.'* 

No  quesdon  arises  as  to  plalntifl'B  right 
to  "one-sixth  of  Bock  qirlng,  wherever  that 
may  be,  and  to  one-sixth  ct  the  waters  fiow- 
ing  therefrom,"  for  the  evidence  so  showed, 
and  the  court  bo  found.  The  only  question  in 
dispute  la  whether  certain  water  developed 
by  def^dants  and  their  predecessors  In  es- 
tate ia  part  of  or  should  have  been  found  hy 
the  court  to  be  part  of  the  Book  spring  wa- 
ter. 

The  land  on  whteh  Bock  sprli^  and  the 
devolved  water  were  situated  is  part  of  a 
\  tract  600  acres  formerly  belonging  to  Ja- 
cob Krdas,  and  Is  situated  In  the  foothUls 
near  Bedwood  City,  San  Mateo  county.  Aftr 
er  hlfl  death,  in  1901.  the  Krdas  ranch  was 
subdivided.  I«ot  ff  of  this  subdivision  was 
deeded  to  Mrs.  Hattie  Rreias-Greenek  a 
daoghter,  subject  to  the  right  appurtenant  to 
the  parcel  <jt  land  marked  "Isaac,"  situated 
on  said  lot  6.  tor  an  undivided  oue-thlrd  in- 
terest in  a  certain  .spring  known  as  Bode 
spring;,  with  llie  rifl^t  to  draw  the  waters 
thereof  and  therefrom,  over  and  acron  said 
lot  5.  Subsequently,  the  piwtlon  at  the  ranch 
marked  "Isaac"  was  conveyed  by  the  heirs 
of  Jacob  Kreiss  to  one  John  Isaac,  the  deed 
containing  a  stmilar  recital  to  that  above 
referred  to  in  the  Oreene  deed  In  reference  to 
Bock  spring,  and  conveying  one-third  inter* 
eet  In  said  Bock  vring.  Sbnlterly,  another 
portion  of  the  ranch  ma  aold  by  said  helra  to 
one  Ernest  Marchand,  CMiveylng  one-third  in* 
terest  in  said  Bock  aptlnft  and  another  por- 
tion to  Harry  B.  Veo,  who  omveyed  a  onft- 
sixth  interest  in  Bock  apzlng  to  plalntifl.  wlu 
through  mesne  ODnveyances  became  owner.  In 
1907,  ot  Ifi  acres  of  said  land  and  the  aaM 
one-sixth  of  Bock  spring.  Before  pl^ntiff 
had  obtained  title  Marchand  conveyed  his 
said  land  with  his  right  to  the  spring  to 
John  Isaac,  who  thus  became  owner  of  two< 
thirds  of  the  spring.  Subsequently,  Isaac's 
land  and  water  right  In  the  spring  passed  to 
Dr.  A.  Miles  Taylor,  and  he  sold  to  defoid- 
ants.  In  December,  1908,  Mrs.  "Greene  hav- 
ing died,  the  remaining  portion  of  lot  5.  67.73 
acres,  upon  which  Bock  spring  is  located,  was 
sold  at  probate  sale  for  f4,450,  plaintiff  and 
defendants  being  conm)etltlve  bidders,  and  de- 
fendants became  the  purchasers,  thus  becom- 
ing the  owners  of  the  upper  part  of  the 
tract,  lot  5,  which  the  evidence  showed  was 
valuable  only  as  water-bearing  land.  We 
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find,  then,  ttut  wben  tbls  actton  toot- 
meiuied  plaintUT  owned  16  acres  of  lot  6  and 
oneMstxtb  Interest  In  tb9  watetia  ot  Bock 
spring,  and  defendants  owned  the  fee  of  the 
upiKr  portion,  07.78  acres,  of  lot  6  upon 
which  the  spring  la  located,  and  they  also 
owned  the  Isaac  and  Harcband  tracts  and 
two-thirds  of  the  waters  of  said  spring. 

[1,  2]  It  appears  that  a  gulch  riniB  through 
lot  9  with  what  are  rtferred  to  as  left-hand 
and  right-hand  brandies.  Above  the  Junc- 
tion of  these  branches  and  on  the  left-hand 
branch  1>  Bock  spring,  and  on  the  right-hand 
bran<A  a  spring  called  Cow  spring. 

While  Dr.  Taylor  owned  the  Marcband  and 
Isaac  tracts  be^  Fith  permlaglon  of  the  own- 
ers of  the  land,  cc»stmeted  a  oament  tank 
or  receptacle  :for  water  at  the  joactlon  of 
said  two  branches  df  said  galch,  about  10 
feet  square  and  3%  feet  in  depth,  for  the 
purpose  ot  a  water  leserrolr.  The  ao-called 
"Isaac  ]dpe  line,"  mentioned  In  the  com- 
plaint and  In  the  testimony,  was  ccsinected 
with  this  tank  and  conveyed  an  the  water 
stored  therein  to  the  O^aylor-Hiow  defend- 
ants'-^reaidence.  By  permission  ot  the  own- 
er <tf  the  land,  Taylor  carried  the  wator  of 
"Cow  spring"  by  xdpe  to  this  tank.  No  wa- 
ter tiam  Miid  Cow  creek  flowed  or  flows  into 
or  reaches  Bock  spring.  One  fact  In  oon- 
troversy  is  the  location  of  this  latter  spring 
with  reference  to  said  tank.  The  eourt  found 
that: 

It  is  "located  at  tbe  base  of  a  large  rook 
situate  in  the  left-hand  ravioe  meatioaed  in 
finding  3  and  about  40  feet  distant  above  the 
Taylor  tank  or  receptacle,  and  that  the  flow 
of  water  from  said  spring  is  lometimes  barely 
perceptible,  and  do«8  not  exceed  an  average 
of  more  than  SOD  callons  per  day." 

The  witnesses  did  not  agree  as  to  Ibe  dis- 
tance apart  of  the  spring  and  tank,  but  there 
was  ample  etidedce  8upp<Htlng  the  finding  on 
tbls  foct  As  to  the  quantity  of  water  af- 
forded by  the  sprlbg,  one  witness  who  was 
fnmlUar  with  its  history  testified  that  at 
times  an  its  water  could  have  been  conveyed 
through  "a  wheat  etraw"  and  nme  of  the 
witnesses  placed  Its  average  flow  In  ordinary 
Bisons  at  more  than  000  gallons.'  Unless  the 
water  first  developed  by  Taylor  Is  part  ot 
Bock  sprtng  water,  we  do  not  see  that  tiie 
quantity  of  water  ta  that  spring  is  very  ma- 
terial, for  whatever  it  is  the  respective  rights 
of  the  parties  to  !t  are  not  questioned;  The 
court  found: 

'That  at  no  time  since  the  construction  of 
mid  cetnent  tank  or  receptacle  by  said  A.  Miles 
Taylor  did  all  or  any  of  the  water  of  said  Bock 
■prijiK  flow  into  said  'Isaac  pipe  line.'  nor  did 
tne  defendants,  or  either  of  them,  divert  or 
take  any  or  use  any  part  of  said  water." 

The  evidence  Is  conflicting  as  to  the  point 
where  the  excavatioua  were  made  in  the  sides 
of  the  ravine  to  develop  water.  There  was 
testlniooy  that  it  waa  from  150  to  200  feet 
above  Hock  spring.  Witness  Woodward 
drove  the  tanoeU  for  Dr.  Taylor,  He  testi- 
.ficd  that  be  ran  two  tunnels  and  found  wa- 
ter at  a  distance  of  about  15  feet  in  the  hill; 
148P.-fiO 


that  he  iran  tbroniJi  formations  tmperrlouii 
to  water.  Indicating  that  the  water  developed 
did  not  and  would  not  otherwise  have  found 
its  way  Into  the  ravine ;  and  that  be  i^ped 
the  water  200  feet  down  the  ravine  to  the  ce- 
ment ta^k  which  be  built  to  receive  It  It 
has  already  been  stated  that  the  "Isaac  idpe 
line"  connected  tbls  tank  with  Taylor's  fnow 
defendants')  residence.  Witness  Bromfleld, 
city  engineer  of  the  dty  of  San  Uateo  and 
county  surveyor  of  San  Hateo  county,  wbo 
claimed  to  have  had  experience  as  a  mlner- 
aloglBt,  surveyed  and  subdivided  this  tract 
of  land  and  vldted  the  two  watw  develi^ 
Ing  tunnels  above  referred  to.  Be  testified 
that: 

One  of  the  tunnelq  was  19S  feet  "from  what 
I  understand  in  iihown  to  be  Rock  spring,"  and 
"the  other  is  215  feet.  Q.  As  an  expert,  would 
you  BOj  that  any  of  this  water  wbioi  has  beeif 
reached  by  going  throngh  this  rock  some  10 
feet,  would  any  of  the  water  there  feed  tbe 
spring  which  was  pointed  out  to  you  by  Jacob 
Ercisa?  A.  I  do  not  think  It  did." 

Witness  Finkler,  one  of  defendants,  tes- 
ttfled  that  be  has  to  continue  work  In  the  tun- 
nels to  ksep  up  the  flow  "on  account  of  the 
clay  that  comes  in  there  and  fills  up  these 
cracks  and  lessens  the  flow."  It  was  shown 
that  this  cement  tank  stood  up  above  the  botr- 
tom  of  the  gulcfa  so  that,  except  wben  the 
weather  was  stormy,  the  water  of  the  gulch 
coming  from  tbe  Bock  spring  ran  around  It. 

"Every  storm,  of  course,  It  would  flow  over. 
Q.  But  a  small  stream  would  flow  around  it? 
A.  It  goes  around  it.  There  was  a  certain 
amount      flow  there." 

A  short  distance  below  tbls  tank  was  what 
was  called  the  Fee  dam,  from  which  plain- 
tiff received  by  pipe  bis  share  of  Che  wa- 
ter, and  he  testifled  that  he  received  a  sufB- 
dent  supply  up  to  1900  or  IftlO,  vrtiicb  was 
two  years  or  more  after  the  tunnels  were 
dug.  The  evidence  Justified  the  findii^  that 
in  teveloping  water,  as  was  shown,  some  200 
feet  above  Bock  ^Mrlnft  it  did  not  afCect  the 
flow  «it  that  9Tinff.  There  \ras  evldmoe 
tending  to  controvert  tbls  fact,  and  evfcleaoe 
also  conflicting  In  some  d^ree  with  other 
facts  In  the  case,  but  there  was  some  sub- 
stantial evidence  supporting  the  findings, 
and,  under  the  familiar  rule,  we  mast  re- 
solve every  substantial  conflict  In  the  testi- 
mony in  favor  of  the  findings.  Bancroft- 
Whitney  Company  v.  McUugb,  IM  CaU  140, 
134  Pac.  1157. 

The.  Judgment  Is  afllrmed. 

We  concur:  HART,  J.;  BUBNETT,  J. 


WESTPHAL  V.  FINKLEK  et  ux.  (Civ.  1335.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  May  6,  1015.    Behearlng  Denied 
by  Supreme  Court  July  2,  1918.) 

Appeal  from  Superior   Court,   San  Mateo 
County;   George  H.  Buck,  Judge. 
Action  by  O.  F.  Westpb&l  against  H.  C. 
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Finkler  and  wife.  Jadgment  for  defendants, 
BDd  plaintiff  appeals.  Affirmed. 

Carroll  Cook  and  Wm.  HofE  Cook,  both  of 
San  FranciBCO,  for  appellant.  Rosa  &  Boas, 
of  San  Hateo,  for  reapondeata. 

CHIPMAN,  P.  J.  By  stipulation  this  case 
was  heard  and  decided  in  the  lower  court  upon 
the  evidence  submitted  in  Bobertson  v.  Fink- 
ler,  149  Pac.  784.  The  questlona  Involved  in 
Robertson  v.  Finkler,  No.  1334,  this  day  de- 
cided, are  identical  with  the  gueations  raiaed 
in  this  case,  and  our  decision  in  that  case  is 
determinative  of  this  case.  Weatpbars  Inter- 
eat  in  Rock  spring  was  one-sixth,  and  is  not 
disputed.  He  claimed,  however,  aa  did  Robert- 
son, that  the  water  developed  aJMve  the  spring 
was  part  of  the  water  of  the  spring.  He  failed, 
as  did  Robertson,  in  establishing  his  contention. 

Upon  the  authority  of  the  decision  in  Bobert- 
Km  T.  Finkler,  No.  im,  the  Judgment  Is  af- 
firmed. 

We  concur:   HABT.  J.;  BURNETT,  J. 


PEOPLE  T.  SBNEGBAM.   (Gr.  841) 

(District  C(Hirt  of  Appeal,  Second  District, 
California.   April  30,  1915.) 

1.  PSHJUBT  «S3ll— fiLBMENTS— MaTEBIALTTT. 

In.  perjury,  the  matter  sworn  ta  need  not  be 
directly  and  immediately  material,  it  being  suffi- 
cient if  so  connected  with  the  fact  in  issue  as 
to  have  a  legitimate  tendency  to  prove  or  dis- 
prove such  fact  by  giving  weight  or  probability 
to  the  testimony  of  a  witness  testifying  thereto. 
„tEd.  Note.— For  other  cases,  see  Perjury.  Cent 
Dig.  SS  38-54:  Dec.  Dig.  «=»11.1 

2.  Febjubt  ^=311— Elements— Matebiautt. 

In  a  prosecuuon  for  receiving  stcden  goods, 
a  witness  gave  testimony,  tending  to  fix  the^ 
crime  upon  the  accused,  and  to  show  that  the 
testifying  witness  had  no  part  in  making  the 
purchase  of  the  goods  alleged  to  have  been 
stolen,  accused  claiming  that  he  bought  such 
goods  on  the  direct  orders  from  the  witness,  who 
was  his  employer.  Subsequently  an  indictment 
for  perjury  was  brought  against  such  testifying 
witness.  Held,  that  the  evidence  given  by  such 
witness  was  material  upon  one  of  the  chid 
points  raised  in  the  former  prosecution. 

ffid.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  SS  38-54 ;  Dec.  Dig.  «b»1U 

3.  Cbiuinal  Law  «=»828— iRsmtTcnoNS  — 

CUBUfQ  EbROB. 
In  a  prosecution  for  perjury,  an  Instruction 
that  "an  unqualified  statement  of  that  which 
one  does  not  know  to  be  true  is  equivalent  to  a 
statement  of  that  which  one  knows  to  be  false," 
when  taken  in  connection  with  an  Instruction 
defining  perjury  and  stating  that  any  person 
who,  having  taken  an  oath  to  testify  truly,  will- 
fully states  aa  true  any  material  matter  which 
he  knows  to  be  false,  is  guilty  of  peijury*  was 
not  prejudicial  to  defendant. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Ij&w,  Cent  Dig.  SS  1992-1995,  3158 ;  Dee.  Dig. 
«=»823.] 

4.  Cbiminai.  Law  «=»823— iNSiBucnONe. 

In  a  prosecution  for  perjury,  an  instruction 
submitting  to  the  jury  the  question  whether  any 
testimony  given  by  defendant  was  material, 
while  erroneous,  was  not  prejudicial,  where  the 
court  also  instructed  that  all  the  testimony  al- 
leged to  be  false  was  given  upon  material  mat- 
ters. 

[Ed.  Note.— For  other  cases,  see  OUminal  Law, 
Cent.  Dig.  |S  1992-1905,  3168;  Dec.  Dig. 
828.1 


6.  Cbzuinal  Law  «s»1160  —  Aefkai.  —  Evi- 

DBNCB— Otheb  Offenses. 

In  a  prosecution  for  perjury,  the  admissien 
of  a  reeolution  by  a  board  ot  directors,  showing 
that  defendant  as  president  of  the  Gorpc«atii»i 
had  feloniously  taken  money  therefrom  and  used 
bis  office  for  the  purpose  of  ruining  the  com- 
pany, was  prejudidal  error. 

[Ed.  Note.— For  other  cases,  see  Orfminal 
Law,  Cent  Dig.  H  754,  SOSSTHSO,  8197-^43; 
Dec.  Di«.  «=3lie9.] 

6.  CBitiiNAZ.  Law  «=»1170H— Appeai^— Pbej- 

DDICIAI.  E^BOB— LlUirXNO  iMFBACaMEHT  OF 
WlTNKSe. 

Since  the  state  of  mind  of  a  witness,  Ui 

interest,  or  bias,  are  always  proper  matters  for 
inquiry  where  the  testimony  upon  which  a 
prosecution  is  based  depends  for  their  falsity  up- 
on the  testimony  of  the  prosecuting  witneas,  any 
effort  to  abridge  defendant's  right  to  Impeau 
such  witness  is  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  89  8128-3135;  Dec.  Dig.  ^ 
1170%.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Oarin  W.  Craig,  Judge. 

Philip  Senegram  was  couTlcted  of  perjury, 
and  from  the  judgment  and  order  denying  a 
new  trial,  be  appeals.  Beversed. 

Earl  Rogers,  W.  H.  Debm,  H.  L.  Giadtt, 
and  Baird  &  GerwAit,  all  tif  Los  Angeles,  for 
app^ant  U.  S.  Webb,  Mtj.  Oen.,  and 
George  Beebe,  Dept  Atty.  Oen.,  for  the  Peo- 
ple. 

SHAW,  J.  Defendant  was  convicted  of  the 
crime  of  perjury,  and  appeals  from  the  Judg- 
ment and  an  brdar  denylns  Us  motU^  tor  a 
new  trial 

It  appeara  that  one  S.  Bauman  was  an 
employe  of  the  Senegram  Company,  a  cor- 
poration, of  which  defendant  was  president 
Some  one  telephoned  the  company,  expressing 
a  desire  to  sell  a  lot  of  copper  wire  and  des- 
ignated a  certain  saloon  in  Los  Angeles  aa 
the  plaoe  where  negotiations  oould  be  con- 
ducted for  its  purchase.  Baumau  met  the 
party  and  purchased  the  wire,  which  as  a 
matter  of  fact  had  been  stolen  from  some 
point  In  Arizona,  l^ereafter  a  complaint 
was  filed,  charging  Bauman  with  receiving 
stolen  goods.  At  the  preliminary  hearing 
had  thereon  before  a  magistrate,  defendant 
was  called  as  a  vrltnees  and,  as  alleged  in 
the  Indlctm^t,  gave  certain  false  and  ma- 
terial testimony  the  tendency  of  which  was 
to  fix  the  crime  upon  Bauman  and  show  that 
defendant  had  no  part  in  making  the  pur- 
chase of  the  wire,  whereas  Bauman  daiiued 
that  the  telephone  communication  was  had 
with  Senegram,  who  directed  the  former,  aa 
such  employe,  to  go  to  the  place  designated 
and  make  an  offer  of  13  cents  per  pound  for 
the  wire.  ■  This  testimony,  covering  some  five 
or  six  pages  of  the  transcript  as  set  forth  in 
the  Indictment,  consisted  of  answers  made 
by  defendant  to  questions  propouuded,  each 
and  all  o£  which  are  alleged  to  have  been 
material  and  knowingly  and  willfully  falsely 
made. 

[1,  2]  That  defendant  gave  such  answers  un- 
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der  oath  in  the  esse  of  People  t.  Banman 
was  clearly  proved  by  the  official  stenogra- 
pher who  reported  the  case,  and  there  was 
Buffldent  evidence  adduced  to  Justify  the  Jury 
In  finding  that  the  major  part  there<^  was 
false.  The  tendency  of  the  evidence  given  by 
tills  defendant  before  the  magistrate  wae  to 
prove  that  Banman,  nnknown  to  defendant 
and  of  his  own  motion,  purchased  the  copper 
knowing  it  to  have  been  stolen ;  that  defend- 
ant was  at  the  time  out  of  the  city,  and  did 
not  receive  a  conununlcatlon  by  phone  pur- 
suant to  which  he  Instructed  Banman  to 
meet  the  party  and,  on  behalf  of  the  Sene- 
gram  Company*  buy  the  wire  for  18  centa  per 
pound. 

"The  matter  sworn  to  need  not  be  direct)^ 
and  immediately  material.  It  is  sufficient  If  it 
be  so  cormepted  with  the  fact  directly  in  Issue 
as  to  bave  a  l^ltimete  tendency  to  prove  or  dis- 
prove such  fact  by  giving  weight  or  probability 
to  the  testimony  of  a  witness  testtlj^ng  thereto, 
or  otberwlae."  22  Am.  ft  Eng.  Bnc^C;  ot  Law, 
P.487. 

Heasnred  by  this  rale,  we  entertain  no 
dOQbt  as  to  the  materiality  of  the  erldence 
givoi  by  defraidant  upon  one,  If  not  Uie  chief, 
laaue  raised  in  the  Bauman  Case.  See,  also, 
People  T.  Barry,  63  Oal.  flS;  People  t.  Metz- 
ler,  21  GaL  App.  82,  180  Pae.  1192. 

[S]  Appellant  Insists  that  the  court  commit- 
ted prejudicial  error  In  giving  certain  liurtruc- 
tlons  to  the  Jury.  These  instrtactlona.  which 
we  will  designate  as  1  and  2,  are  as  follows: 

"(l)  An  unquallfled  statement  of  that  which 
one  does  not  know  to  be  tme  la  equivalent  to  a 
statement  of  that  wblch  oas  knows  to  be  false. 

"(2)  The  court  further  instructs  the  jury  that 
it  is  not  necessary  to  prove  tar  establish  all  of 
the  matters  alleged  and  set  up  in  the  informa- 
tion OS  constituting  the  charge  of  perjury 
against  the  defendant  herein.  It  is  sufficient  if 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doabt  that  the  proeecution  has  proven 
that  any  of  the  matters  charged  in  the  informa- 
tion were  so  sworn  to  or  testified  to  by  the  de- 
fendant on  the  occasion  of  his  testifying  as  a 
witness  as  charged  in  the  informati(Hi|  and  that 
the  same  is  proven  by  the  prosecution,  beyond 
a  reasonable  doubt,  to  have  been  false  and  un- 
true at  the  time  the  same  was  so  sworn  to,  or 
testified  to,  to  the  then  knowledge  of  the  defend- 
ant, as  tSiargei  in  the  information,  and  that 
the  save  was  material." 

Instnictlon  No.  1,  embodying  the  provi- 
sion of  section  125  of  the  Penal  Code,  nrast 
be  read  In  connection  with  another  Instruc- 
tion given  by  the  court  in  the  language  of 
section  118,  Penal  Code,  and,  so  considered, 
even  conceding  that  It  was  inapplicable  to  the 
issue  raised  by  the  facts  pleaded,  neverthe- 
less could  not  have  been  prejudicial  to  de- 
fendant People  V.  Von  Tiedeman,  120  Cal. 
128,  52  Pac.  155. 

[4]  The  other  instruction,  No.  2,  Is  attack- 
ed upon  several  grounds.  Appellant  insists 
that  It  Is  erroneous  by  reason  of  the  fact  that 
the  court  submitted  to  fbe  Jury  the  determi- 
nation of  the  question  as  to  whether  or  not 
any  testimony  given  by  defendant  was  ma- 
terial. The  court  erred  in  so  directing  the 
Jury.  "The  question  of  the  materiality  of 
evidence^  no  matter  when  or  how  It  may 


arise,  is  always  one  ot  law  for  the  court,  and 
not  of  fact  for  the  Jury."  People  v.  Lem 
you.  9T  Cal.  224,  32  Pac.  IL  Nevertheless, 
defendant  could  mtt  bave  been  prejudiced  by 
such  erroneous  instruction  for  the  reason 
that  elsewhere  the  court,  by  an  instruction 
whl<^  we  will  designate  No.  8,  properly  In- 
structed the  Jury  that  all  of — 
"the  said  testimony  •  *  •  was  a  material 
matter  and  was  mfiterlal  evidence  and  testimony 
in  the  said  preliminary  examination  and  pro- 
ceeding." 

Hence,  since  by  No.  3  the  court  declared  all 
of  the  charges  of  false  testimony  averred  In 
the  Indictment  to  be  material,  the  instruction 
No.  2,  under  which  the  Jury  might  have 
found  some  of  the  testimony  which  th^  be- 
lieved to  have  been  falsely  given  Immatertal, 
must  be  deemed  favorable  rather  than  preju- 
dicial to  the  substantial  rights  of  defendant. 
People  V.  Lem  You,  supra.  It  Is  likewise 
obvious  that,  conceding  the  two  instructions 
respecting  the  question  of  materiality  of  the 
evidence  to  be  Inconsistent,  such  fact  could 
In  no  wise  have  been  prejudicial  to  defend- 
ant. 

Appellant  insists  that  Instruction  No.  2 
is  also  erroneous  In  that  It  instructs  the  Jury 
that  It  was  not  necessary  to  a  conviction  that 
they  find  all  of  the  testimony  alleged  In  the 
Indictment  to  have  been  given  by  defendant 
false,  but  that  If  any  of  the  matters  and 
things  BO  sworn  to  were  proven  false,  such 
fact  would  Justly  them  in  finding  defendant 
guilty  of  the  charge  of  perjury.  The  al- 
leged error  in  the  Instruction  is  based  upon 
the  contention  that  the  offense  is  assigned 
upon  all  of  the  testimony  given,  instead  of 
predicating  the  charge  upon  a  particular  an- 
swer. In  volume  30,  page  1492,  Cyc,  the 
rule  Is  stated  thus: 

"If,  however,  the  indictment  Is  in  one 
signment,  failure  to  prove  all  the  statements 
aubstaatlaUy  as  alleged  Is  fatal  to  the  prosecu- 
tion." 

To  tbe  Bume  efEect  Is  Brown  v.  BtMte,  40 
Tex.  Or.  S.  60,  48  8.  W.  170,  where  it  is  said: 

"But  bere  the  assignment  Is  in  solldo,  and 
contains  in  combination  several  statements,  all 
of  which  together  are  alleged  to  be  material, 
and  the  falsity  of  all  is  charged.  We  cannot  dis- 
sever these  allegations,  bat  must  consider  all 
together,  and  that  together  they  present  a  ma- 
terial issue,  and  as  alleged  it  was  incumbent  on 
the  Btatei  to  prove  ♦  •  •  that  appellant  swore 
to  all  the  statements  substantiaUy  as  alleged." 

The  Indictment  sets  forth  upwards  of  30 
answers  to  as  many  questions  propounded  to 
defendant  In  the  Bauman  Case,  "each  and  all 
and  every  of  them  so  made  •  *  «  and 
Bwom  to  as  true"  are  alleged  to  have  been 
material,  as  well  as  false.  Since  the  allega- 
tion is  that  each  and  every  one  of  the  an- 
swers so  given  was  false,  It  cannot  be  said 
that  the  charge  was  based  upon  the  falsity 
of  the  evidence  In  solido  set  forth  In  the 
indictment  On  the  contrary,  while  the  form 
of  pleading  may  be  objectionable,  neverthe- 
less. In  the  absence  of  a  special  demurrer, 
the  Indictment,  since  It  alleges  that  each  and 
wery  oua.of  Uie  anawera  waa  false,  moat  be 
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deemed  saffident  u  a  eepanite  and  dlstjuct 
asalgnment  of  perjury  baaed  npon  eacb  ai^ 
Bwer  Bwom  to  by  defendant.  If  tibia  be  true, 
It  necesiarUy  followa  tbat  the  coart  commit* 
ted  BO  wror  by  Inatmctliig  On  Juiy  tbat  if 
tbey  found  any  of  the  matters  or  testimony 
set  forth  In  the  Indictment  to  be  fals^  such 
fact  waji  sufficient  to  Inatify  them  la  brlsg- 
tag  In  a  Terdlct  of  gnllty. 

[I]  As  stated,  defendant  was  prestdoit  of 
the  PblUp  Senegram  Company,  a  corporatloii. 
It  appears  that  some  time  prior  to  his  trial 
the  board  of  directors  of  the  corporation 
passed  a  resolution  as  follows: 

"Whereas,  it  appears  tbat  PblHp  Senegram, 
president  of  Oda  company,  has  feloniously  taken 
mooeys  therefrom  EUid  has  neglected  the  duties 
of  his  office  and  need  bia  office  for  the  purpose  ot 
ruining  this  company,  now,  therefore,  be  it 
resolved  that  the  said  Philip  Seu^ram  be  and 
he  is  hereby  removed  as  presideot  of  this  com- 
pany and  as  an  employ^  thereof.'* 

This  resolution  was  admitted  Into  evidence 
over  the  objection  of  defendant  Tbe  At- 
torney General  does  not  seek  to  Justify  the 
ruling,  but,  conceding  the  error,  insists  that 
the  prejudicial  ^ect  thereof,  if  any,  was 
cured  by  the  t&ct  that  defendant  Introduced 
the  findings  ot  a  court  In  a  dvU  action 
bsong^t  by  the  corporation  against  Senegram 
to  recover  moneys  alleged  to  have  been  taken 
by  him  from  the  company,  which  findings 
and  Judgmmt  exonerated  defendant  from 
such  charge.  That  tbe  admission  of  the  res- 
olution In  evidence  was  gross  error  must  be 
conceded.  It  bad  no  possible  bearing  upon 
tbe  issue  Involved  in  the  trial.  Whether  or 
not  defendant  had  wrongfully  appropriated 
money  from  the  corporation  of  whidi  he  was 
piiesident  and  otherwise  ruined  the  company, 
did  not  tend,  in  any  degree,  to  show  whether 
or  not  be  had  sworn  falsely  In  the  Bauman 
Case.  By  admitting  in  evidence  tbe  accusa- 
tion thus  formally  made  br  defendant's  busi- 
ness associates  tbe  court  In  effect  told  the 
Jury  that  the  mailing  of  mxSx  diarge  was  a 
material  mattcar  for  tbfUr  consideration  in 
determining  the  question  of  deftiidanf  a  guilt, 
as  charged  in  the  indictment  The  effect  of 
sacb.  consldwatlon,  since  tbe  matter  was  well 
calculated  to  blacken  his  character,  must  nec- 
essarily have  been  highly  prejudldal  to  the 
substantial  rights  of  defendant 

Appellant  complains  of  several  rulings  of 
tbe  court  sustolnlng  objectimis  to  evidence 
offered  for  the  purpose  of  Impeaching  Bau- 
man, the  chief  witness  for  the  prosecution. 
On  cross-examination  Bauman  was  asked  if 
b&  had  not  tried  to  get  one  Levin  to  testify 
against  defendant,  and  upon  Levin  saying  he 
knew  nothing  about  the  case,  said  to  blm: 
"You  don't  have  to  know  anything  about  it ; 
I  will  tell  you  what  to  testify  to."  A  like 
question  was  asked  of  Levin,  to  both  of 
which  the  court  sustained  objections.  Tbe 
court  likewise  sustained  objections  to  the  in- 
troduction in  evidence  of  a  pleading,  verified 
by  Bauman  as  secretary  of  the  Senegram  1 


CMnpany,  tfie  allegatlonB  of  which  -dMQendant 
dalmed  were  Inconsistent  vrith  some  of  Bai^ 
man's  answers  and  tmded  to  corroborate  tes- 
timony given  in  b^lf  of  defendant  by  tbe 
vritness  Gerecht 

[•}  The  stote  of  nUnd  of  a  witness,  bis  in* 
t^est  In  tho  case,  hoatUUy  to.  friendship  for, 
bias  and  prejudice  against  the  parties,  are 
always  proper  matters  for  Inquiry,  and  this  Is 
especially  true  where  the  one  testifying  oc- 
cupied Qie  position,  as  here,  of  i»roBecatIng 
witness.  People  v.  Thomson,  02  GaL  606.  23 
Fac.  688;  People  t.  Wong  Gbaey,  117  CaL 
624,  49  Pac  8S3;  People  t.  Hack,  14  CaL 
App.  12,  110  Pac.  867.  As  stated.  It  was 
averred  In  the  indictment  that  each  and 
every  one  of  tbe  answers  g^vea  h7  Senegram 
in  tbe  Bauman  Oase  was  false,  and  the,  Jury 
were  Instructed  tbat  If  they  found  any  of 
such  answers  false,  sach  fact  was  snfllclent 
to  Justify  a  verdict  of  guil^.  If,  therefor^ 
tbe  answers  given  by  Smegram,  and  wblch 
tbe  jury -found  to  be  false,  were  those  the 
falsity-  oC  whldi  depended  sc^ly  and  alcme 
upon  the  testimony  of  Bauman  (and  there 
were  audi),  tbca  it  la  aKWEeot  that  any 
abridgment  of  defendant's  right  to  Impeach 
Bauman's  testimony  vtias  dearly  prejadlolaL 

For  the  reasons  given,  tba  Jw^iment  and 
order  are  nrmed. 

We  concur:  CONBBT,  P.  J.;  JAMES,  1. 


TOMPKINS  T.  DAVIDOW.    (Qv.  1355.) 

(District  Court  of  Appeal,  Third  District,  CaU- 
fomia.    May  6,  1915.   B«beariiig  Denied 
by  Supreme  Court  July  2,  1915.) 

1.  VEnDOB  AND  PUBCHASra  4s»341  —  RBBCIS- 
BIOH  OF  OONIBACr  —  SCPnOXBHOT  OF  KVI- 

In  an  action  bron^t  by  plaintiff  In  his 

own  right  and  as  assignee  of  otners  to  recover 
$5,000  paid  as  a  deposit  on  a  c<mtract  for  the 
purchase  of  real  estate  from  defttidant,  evidence 
held  sufficient  to  support  finding  that  the  party 
with  whom  defendant  dealt  as  buyer,  ana  the 
defendant,  mutually  agreed  to  a  resdsBlon  of 
the  contract  of  purchase,  and  that  in  considera- 
tion thereof  defendant  sboald  retain  tbe  money 
paid  as  deposit 

[Ed.  Note. — For  other  cfMes,  see  Vendor  and 
Purchaser,  Cmt  Dig.  ft|  lOOS-1017;  Dec.  Dig. 
«Es>34U 

2.  OomucTs  <tE»2S4  —  Pabol  BasouBum  — 

Evidence. 

By  consent  of  the  parties  a  contract  may 
be  mutually  abandoned  at  any  stage  of  perform' 
ance,  and  this  may  be  done  by  parol. 

[Ed.  Note.~For  other  cases,  see  Contraets. 
Cent  Dig.  {  1149;  Dee.  Dig.  «=>2&4.] 

3.  Tedsts  ®=s357— Right  to  Follow  Tbcot 

PboPERTY— PUSCHASEB  IK  GoOD  PaITH. 

Where  the  owner  of  land  contracted  to  sell 
it  to  one  ostenaibity  acting  solely  for  himself, 
and  who  made  a  deposit  for  $5,000,  and  there- 
after,  when  such  purchaser  declared  that  be 
wag  unable  to  take  the  property,  and  in  consid- 
eration of  forfeiting  his.  deposit,  there  was  a 
rescission  of  the  contract  bs  iuutual  consent, 
persons  in  fact  interested  with  the  ostensible 
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pnrchaser,  wboge  mon^  liad  gone  into  the  de- 
posit, could  not  reclaim  it  from  the  owner. 
[Ed.  Note.— For  other  cases,  see  Tmats,  Cent. 

Appeal  troBi  Superior  Court,  CAty  and 
County  of  San  Frandseo;  James  W.  Bart- 
lett.  Judge. 

Action  by  Pblllp  W.  Tomt^dns  against 
Bernhard  Davtdow.  Jodgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Alexander  D.  Eeyea,  of  San  Francisco,  for 
appelant  Walter  H.  Robinson,  of  San 
Frandseo,  for  reapondent 

CHIPMAN,  P.  J.  Plaintiff  brought  the  ac- 
tion, in  his  own  behalf  and  as  assignee  of 
other  parties,  to  recorer  fS.OOO  paid  as  a  de- 
p<»lt  upon  a  contract  for  the  sale  and  par- 
chase  of  certain  real  estate  situated  on  Bry- 
ant street  near  Fifth  street  in  San  Francisco. 
The  cause  was  tried  by  the  court  without  a 
jary,  and  defendant  bad  Judgment,  from 
which  and  from  the  order  denying  his  motion 
for  a  new  trial  plaintiff  appeals. 

The  transaction  shown  by  the  findings  of 
the  court  was  as  follows:  On  March  28, 1906, 
defendant  employed  George  C.  Boardman, 
Jr.,  and  T.  D.  Boardman,  copartners  as 
Boardman  Bros.  &  Co.,  engaged  in  business 
as  real  estate  agents,  "as  his  agents  to  pro- 
care*for  him  a  purchaser  for  the  real  prop- 
erty hereafter  described,  for  an  agreed  com- 
pensation, and  they  thereupon  accepted  such 
employment" ;  that,  on  said  last-named  date, 
pursuant  to  such  employment,  they  represent- 
ed to  defendant  that  they  had  found  a  pur- 
chaser for  defendant's  said  real  property, 
<nte  h.  A.  Stelger ;  that,  beUering  said  repre- 
soitatlon  and  relying  thereon,  defendant  did, 
on  said  March  28, 1906,  enter  into  a*  contract 
with  L.  A  Stelger  for  the  sale  and  purchase 
of  the  real  estate  mentlohed  in  aald  craitract, 
in  the  words  and  figures  followli^,  to  wit: 

"Boardman  Bros.  &  Co.,  Real  Estate  Agents. 
13S  Montgomery  St.  Contract  Receipt  San 
Francisco,  March  28,  19CHI. 

"Received  from  L.  A,  Steiger  the  sum  of  five 
thousand  dollars  (95|000.00)  being  deposit  on 
account  of  one  bonored  forty  thousand  ($140,- 
000.00)  dollars  V.  S.  gold  coin,  the  punihaae 
price  of  tbe  property  this  day  sold  to  and 
oought  by  him,  and  being  in  the  city  and  county 
of  San  Franasco,  State  of  California,  and  de- 
scribed as  follows:  (Describe  a  100-vara  lot) 
Taxes  for  fiscal  year  190tM}7  to  be  assumed  by 
buyer,  who  is  to  accept  the  propertj'  aa  indi- 
cated by  the  aarve;  dated  March  '^nd,  1908. 
Tenns  of  sale";  Twenty-five  days  are  giren  to 
examine  title  and  consummate  tbe  sale,  at  the 
termination  of  which  the  balance  of  purchase 
price  is  payable  upon  teuder  of  deed ;  if  title  is 
found  defective  the  purchaser  is  to  state  his 
objections  in  writing  and  tbe  seller  is  to  per- 
fect the  title  within  thirt;^  days  after  the  time 
first  allowed  for  examination,  or  any  extension 
thereof,  unless  the  title  cannot  be  perfected 
within  said  thirty  days,  in  which  event  the  same 
shall  be  perfected  within  a  reasonable  time  there- 
after. Wben  title  is  thus  perfected,  "tbe  seller 
is  to  convey  said  property  to  tne  purchaser,  and 
upon  a  tender  of  said  conveyance  to  the  pur- 
chaser, the  purchaser  is  to  pay  the  balance  of 


'  the  purchase  price  of  said  property.  Tf  the  sale 
is  not  consummated  according  to  the  foregoing 
conditions,  the  deposit  is  to  be  forfeited.  If 
the  title  cannot  be  perfected  within  the  above 
mentioned  timest  the  d^>osit  is  to 'be  returned. 
Taxes  for  the  fiscal  year  ending  June  30,  lOOfi, 
also  rents  to  be  prorated  from  delivery  M  deed. 
The  said  L.  A.  Steiger  hereby  agrees  to  comply 
with  the  conditions  of  this  contract  Sale  to  be 
consummated  at  the  office  of  Boardman  Bros. 
&  Co. 
"[Signed  as  follows:] 
"L.  A.  Steiger. 

"Boardman  Bros,  ft  Co.,  Agents." 

"San  Francisco,  March  28,  1906. 

"I  hereby  ratify  the  sale  of  the  within  de- 
scribed property  according  to  the  terms  and  con- 
ditions, therrin  'mentioned  and  agree  to  con- 
vey said  property  to  the  party  ther^  named 
or  to  his  assigns,  and  agree  to  pay  to  Boardman 
Bros.  &  Co.  two  thousand  five  hnndred  ($2,500.- 
00)  dollars,  for  services  roidered  when  sale  is 
closed  and  money  paid  and  not  otfaerwisf^  R»- 
cefpt  by  me  of  the  within  mentioned  depodt  of 
five  thousand  (fS,OO0X)O)  dollars  is  hereby  ae- 
knowledged  subject  t»  tbe  term*  of  this  contract 
"Bernhard  Davidow. 

*^e  agree  to  the  forcgmng. 

"Boardman  Bros,  ft  Ca" 

Resulting  from  the  great  fire  in  San  Fran- 
cisco, in  April,  1900,  "each  and  every  day 
from  and  including  April  19,  1906,  to  and 
Including  June  3,  1006,  were  regular  legal 
holidays  In  the  state  of  California."  During 
that  fire  the  buildings  standing  upon  said 
premises  were  destroyed,  but  the  court  found 
that  they  did  not  form  a  part  of  the  real 
property  nor  did  they  constitute  any  Induce- 
ment ot  consideration  to  Stelger  or  to  plain- 
tiff or  to  any  of  his  assignors  for  the  par- 
chase  of  said  property,  the  lessee  having  the 
right  under  tbe  lease  to  remove  the  same; 
that  at  all  times  since  March  27,  1906,  de- 
fendant has  teen  the  owner  of  said  real  es- 
tate "free  and  clear  of  all  incumbrances,  save 
and  ezc^t  tbe  lien  of  said  mortgage  for  $80,- 
OOO,**  as  to  the  existence  ot  which  the  court 
found  that  both  Boardman  Bros,  and  Stelger 
bad  knowledge  and  that  it  was  agreed  be- 
tween defendant  and  SteUfer  that  it  should 
"either  be  assumed  and  the  amount  thereof 
deducted  from  the  purchase  price,  or  that 
said  mortgage  should  be  paid  and  sattsflM 
out  of  the  purchase  price  when  the  same  was 
paid,  all  at  the  option  of  said  L.  A.  Stelger, 
and  that  so  much  of  said  purchase  price  as 
would  he  necessary  should  be  used  to  satisfy 
said  mortgage" ;  that  at  the  time  said  con- 
tract was  executed  both  Stelgra  and  the 
Bourdmans  knew  of  the  existence  of  said 
lease  and  knew  that  pursuant  to  its  terms 
the  buildings  on  said  premises  "belonged  to 
the  lessee  and  could  be  severed  by  him  at  any 
time  before  the  expiration  of  the  term  there- 
in created,"  but  neither  on  June  4,  1906,  nor 
at  any  other  time,  did  Stelger  personally  or 
by  agent,  verbally  or  otherwise,  notify  de- 
fehdant  that  he  would  not  accept  a  deed  of 
said  property  "because  of  any  defect  of  title 
or  foult  of  defendant,  nor  did  he  at  any  time 
state  any  defect  of  title  or  fault  of  defendant 
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SB  a  r«i8(m  tar  not  accepting  anch  a  deed; 
that,  on  tbe  contrary,  oa  June  4,  1906,  the 
defendant  tendered  to  said  U  A.  Stelger  « 
duly  executed  deed  of  conveyance  ot  said 
premises  in  doe  form,  and  that  thereapon 
said  li.  A.  Stelger  stated  tliat  be  could  not 
carry  out  his  p^ rt  of  said  c<Hittact  and  de- 
clined to  complete  said  sale,  and  thereup<m 
for  a  valuable  cooalderatlon  waived  all  dalm 
to  said  deposit  of  ¥5,000  and  to  said  real 
PTopeity  pursuant  to  said  contract  or  other- 
wise." Upon  this  latter  point  the  court  also 
found: 

"That  on  June  4, 1906,  aaid  L.  A.  Stei««r  and 
the  defendant  agreed  with  each  other  to  mutual- 
ly termiDate  their  respective  obligatiooa  under 
raid  contract,  that  is  to  say,  they  agreed  with 
each  other  than  said  Steiger  should  and  he  did 
waive  aU  right  to  said  $5,000  deposit  and  that  he 
should  and  he  did  release  said  defeodaut  from  all 
obligations  to  convey. said  property,  in  consid- 
eration whereof  said  defendant  released  said 
Steiger  from  aU  obligationB  to  purchase  said 
property,  and  thereupon  their  respective  obli- 
gations under  said '  cwtract  viere  by  mutual 
agreement  terminated  and  abandoned  and  they 
each  thereupon  became  released  from  further 
obligation  to  each  other  on  account  of  said 
contract  and  said  deposlL" 

It  was  further  found:  Hiat  said  sum  of 
$5,000  paid  to  the  defendant  was  furnished 
by  plaintiff,  the  Boardman  Bros.,  and  certain 
other  assignors  of  plaintiff  in  certain  propor- 
tions, "but  the  fact  that  said  plalntiCC  and 
said  Boardmans  and  said  assignors  of  plain- 
tiff were  In  any  way  Interested,  other  than 
tiiat  said  Boardmans  would  earn  a  commis- 
sion, was  unknown  to  defendant  and  was  not 
disclosed  to  him  by  any  one  until  about  May 
7,  1910.  when  this  action  was  commenced" ; 
that  in  this  resi>ect  said  plaintiff  and  said 
Stelger,  tbe  said  Boardmans,  and  said  other 
assignors  of  plaintiff  "led  defendant  to  be- 
lieve that  the  only  person  with  whom  de- 
fendant was  dealing  and  to  whom  defendant 
was  selling  said  property  was  said  L.  A. 
Steiger,  and  that  any  agreements  regarding 
the  pundkase  price  of  said  real  estate  or  the 
payment  thereof  which  may  have  existed 
between  plaintiff,  said  assignors  of  plaintiff, 
and  said  L.  A.  Stelger,  were  at  all  times  con- 
cealed from  and  unknown  to  defendant  until 
about  May  7,  1910."  It  was  also  found  that 
defendant  commenced  his  action  to  establish 
his  title  under  the  McEnemey  act,  In  June, 
1907,  and  perfected  his  title  thereunder  with- 
in a  reasonable  time;  that  at  no  time  did 
plaintiff  or  Stelger  or  tbe  Boardmans,  or  any 
other  person  pay  or  offer  to  pay  to  defendant 
the  or  any  part  of  the  purchase  price  agree<I 
upon,  nor  did  defendant  ever  convey  or  offer 
to  convey  said  property  to  any  person  other 
than  said  !>.  A.  Stelger.  There  Is  a  finding: 
That,  on  June  5,  1906,  the  Boardman  Bros, 
left  at  defendant's  place  of  business  a  letter, 
directed  to  him,  which  he  received  about  ten 
days  thereafter,  stating  that  "Louis  A.  Stel- 
ger end  all  persons  Interested  under  him  In 
the  purchase  of  the  lot  (describing  It)  decline 
to  accept  a  deed  for  the  following  reasons": 
That  defendant  boa  no  record  tlUe^  There 


RSPOBTBB  (Oat 

Is  an  existing  DHMtglige  of  980,000  on  tbe 
property  which  the  purchaser  will  not  assume 
Tbe  improvements  on  the  property  have  been 
burnt  The  lease  on  the  property  has  been 
terminated  wlthont  tbe  consent  of  Steiger. 
Signed,  "Boardman  Bros.  A  Co.,  Agents." 
As  to  this  letter  the  conrt  fOnnd: 
That  it  was  written  by  the  Boardmans  "in 
die  capacity  of  agents  d  defeoduit,  and  was 
intended  by  said  Boardman  Bros.  &  Co.  and 
was  treated  by  defendant  as  information  on  the 
subject  from  agmt  to  nrincipai  and  not  as  s 
Qoti&cation  from,  said  £^  A.  Steiger  req>ecting 
any  rights  under  said  contract" 

[1]  The  findings  upon  which  the  judgment 
of  the  court  rested  are  challaiged  as  unsup- 
ported by  the  evidence.  It  seems  to  us  that, 
aside  from  other  findings,  if  there  was  suCB- 
dent  evidence  to  support  the  finding  in  effect 
that  Stelger  and  defendant,  on  June  4,  1906, 
mutually  agreed  that  tbe  contract  between 
them  was  at  an  end  and  that  defendant 
should  retain  the  money  paid  as  a  deposit 
as  consideration  for  terminating  the  contract, 
It  becomes  unnecessary  to  consider  other  find- 
ings or  any  other  features  of  the  case. 

There  is  abundant  evidence  to  show  that 
the  Boardmans,  while  acting  as  defendant's 
agents,  concealed  from  him  that  they  and 
other  persons  were  interested  In  the  purchase 
and  led  defendant  to  believe  that  Steiger  was 
the  real  purchaser.  Defendant  was  fully  jus- 
tified in  dealing  with  Stelger  as  sole  purchas- 
er. He  knew  nothing  to  tbe  contrary  and 
bad  no  means  of  knowing  anything  to  the 
contrary  for  nearly  four  years  and  long  after 
he  had  with  perfect  right  treated  the  contract 
as  at  an  end  and  the  matter  fully  settled  be- 
tween him  and  Stelger  and  had  entered  Into 
engagements  concerning  the  property  on  that 
assumptfon.  It  was  on  this  assumption  that, 
on  August  8,  1906,  he  leased  the  lot  for  a 
term  of  years  to  tbe  S.  H.  ECarmon  Lumber 
Company. 

Defendant  testified,  concerning  his  settle- 
ment with  Stelger,  as  follows: 

"Mr.  Mertens  and  myself  went  to  Mr.  Stei- 
ger's  place  of  business  sod  I  presented  him  the 
deed.  I  asked  for  the  money  to  pay  for  it.  He 
said,  'Mr.  Davidow,  I  cannot  pay  for  it  on  ac- 
count of  the  sale  I  made  of  the  comer  of  Third 
and  Brannan  streets  not  going  through.  1 
haven't  the  money  to  pay  you  for  It.'  I  said, 
'What  will  become  of  the  $6,000?'  and  be  said: 
*I  am  out  of  it  Here  is  tbe  terra  cotta  busi- 
ness and  that  is  all  I  have  1^  to  make  my 
living  off  of.'  Q,  He  said  for  yon  to  keea  tbe 
$5,000?  A.  He  said:  'Keep  it;  X  am  out  of 
it'  I  said,  'All  ri^t,'  and  thea  we  had  a  pri- 
vate conversation  regarding  tbe  circumstances. 
Q.  Did  Boardman  Bros,  at  any  time  following 
June  4,  1906,  make  to  you  any  verbal  sUtemeat 
or  objcctl<m  regarding  the  titte  to  tbe  uvper^? 
A.  No,  sir."  .«  w 

Witness  M.  J.  Mertens  testified: 
'*Tbe  first  conreisatitm  that  I  heard,  or  took 
part  in,  between  Mr.  Davidow,  mys^  and  Mr. 
Steiger  took  place  <m  Monday,  June  4,  1906,  at 
Mr.  Steiger's  place  of  business  out  in  tbe  Mis- 
sion. We  called*  on  Mr.  Steigert  and  I  we> 
aented  Mr.  Davidow  as  the  grantor  in  Uat 
transaction,  and  I  told  him  we  came  to  dose 
the  transaction.  We  had  the  deed;  presented 
it  to  him,  and  asked  him  for  tbe  maaajt 
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Mr.  Stelser  safd:  1  eaitnot  pay  for  thli  prop- 
erty now.  I  have  met  with  very  severe  losses 
both  in  my  business  and  in  real  estate.  More- 
over, the  sale  on  which  I  depended  tor  a  part 
of  this  money  has  fatlen  thronsh,  and  I  am 
therefore  tcrt^Ily  unable  to  comply  with  your 
request  1  cannot  take  the  property.'  He  said 
the  sale  of  his  property  on  the  east  comer  of 
Third  and  Brannan  streets  had  fallen  through. 
Mr.  Davidow  broached  the  matter  of  the  for- 
feiture of  the  deposit,  and  said:  Tou  know 
what  the  penalty  is  if  you  cannot  comply  with 
the  contract;  you  will  have  to  forfeit  this  de- 
posit?' Mr.  Steiger  said  be  had  no  further  in- 
terest in  it  He  was  out  of  it  He  could  not 
take  the  property.  He  could  not  buy  anything 
at  that  time.  Q.  Did  he  say  anything  as  to 
what  oonld  be  done  with  the  S6,000?  A.  He 
understood  that  it  was  Mr.  Davidow's.  JQ. 
What  did  Mr.  Davidow  say  in  reply?  A.  He 
said:  *If  you  cannot  pay  for  the  property,  well, 
then,  I  have  to  be  satisfied  with  the  next  best 
thingi  with  the  deposit  But  I  am  very  sorry, 
becaijBC  I  deluded  on  this  money,'  etc.  That 
was  substantially  all  the  conversation.  There- 
upon we  left  I  went  about  my  budneH;  and 
Mr.  Davidow  went  aboot  bSm," 

We  think  there  wat  evidence  iuatUying  the 
court  in  Its  finding  as  to  the  letter  of  the 
Boardmans  of  June  5,  1906.  Bat,  If  other- 
vdse  It  was  not  written  until  after  Stelger 
and  defendant  had  reacb^  a  settlement  of 
the  transaction,  and  was  not  received  by  de- 
fendant for  ten  days  later,  and  It  does  not 
appear,  nor  does  tlie  letter  purport  to  show, 
that  the  Boardmans  were  serring  notice  as 
Stelger's  agents.  Nor  did  the  Boardmans 
ever  inform  defendant  that  they  were  author- 
ized to  act  as  Stelger's  agents. 

[2,  3]  Upon  the  point  which  we  think  Is 
c<m6IU5lve  of  the  case,  the  learned  trial  Judge, 
in  his  written  opinion,  called  to  our  atten- 
tion, states  the  matter  so  clearly  and  forcibly 
that  we  adopt  it  as  satisfactorily  disposing 
of  the  question.  We  quote: 

'*T]ie  determination  of  this  case  depends  upon 
the  solution  of  this  question:  What  If  B.ny, 
was  the  legal  effect  of  the  interview  between 
defendant  and  L.  A.  Bteiger  on  the  4th  of  Jane, 
19063  If  the  acta  and  declaiatioits  of  these 
two  men  at  tliat  time  mutually  ended  and  ter- 
minated their  obligations  under  the  contract, 
the  defendant  must  and  should  prevail  in  this 
actltm.  That  defendant  considered  the  contract 
ended,  and  his  liability  to  ctxivey  his  land  or 
to  return  the  deposit  released,  is  ^ainly  evident 
from-  his  subsequent  actions  In  shortly  there- 
after leasing  the  lot  for  a  long  term  of  years  and 
in  his  statement  as  to  title  and  incumbrances 
made  in  the  McISnerney  act  proceeding.  So 
far  as  the  evidence  In  this  case  discloses,  de- 
fendant never  had  any  reascnt  to  believe  that 
any  one  other  than  U  A.  Btelger  liad  an  interest 
in  the  contract  in  relation  to  the  purchase  of 
the  Jot,  until  shortly  before  the  institution  of 
this  action.   The  arrangement  of  the  purcha^ng 

Scdicate,  its  advance  of  the  $6,000  paid  mi  pur- 
ase  price,  the  proportionate  interest  of  its 
respective  parties,  were  never  disclosed  to  bim. 
He  had  every  reason  to  believe  that,  instead  of 
Boardman  Bros.  &  Co.  being  interested  as  secret 
porchasers  of  his  lot,  th^  were  bis  agents  to 
effect  a  sale  of  the  same,  and  were  to  receive 
for  their  labor  and  eHorts  in  effecting  such  sale 
from  the  purchase  money  the  sum  of  $2,500. 
The  notice  of  June  5,  1006,  of  Boardman  Bros. 
A  Co.  to  defendant,  is  entitled  to  little,  if  any, 
consideration.  Od  its  face  it  is  susceptible  of 
two  readings,  one  assuming  the  firm  to  be  the 
agent  oD  d¥«ndant  simply  ijoforming  defendant 


tluit  Stager  has  repudiated  Us  contract  and 
stating  his  purported  reasons  for  so  repudiatiDg ; 
the  other,  assuming  the  firm  to  be  the  agent  of 
Steiger,  notifying  defendant  that  Steiser  repudi- 
ates bis  contract  It  is  signed  'Boardman  Bros. 
&  Co.,  Agents.*  Aeenta  for  whom,  Steiger,  de- 
fendant or  the  individual  members  of  the  firm 
and  other  members  of  the  purchasing  syndicate? 
Under  the  facts  in  this  case,  defendant  had  the 
right  to  consider  the  firm  of  Boardman  Bros.  & 
Co.  as  his  agents  in  the  transaction,  and  if  the 
firm  was  such  agent  of  defendant  the  notice  of 
June  B,  1906,  would  be  of  no  Value  as  a  notice 
of  objectitms  of  Steiger  to  defendant's  title. 

"On  the  4th  of  June,  1906,  both  defendant  and 
Steiger  had  many  reasons  as  business  men  for 
each  ending  any  further  obligations  under  this 
contract  Steiger  did  not  have  the  money  to 
complete  the  purchase  and  aa  a  business  man 
undoubtedly  did  not  desire  to  purchase,  in  view 
of  the  decreased  values  of  real  estate  in  San 
Francisco  at  that  time,  while.  Davidow  had  on 
his  hands  a  lot  decreased  in  value  far  more 
than  what  he  had  received  on  purchase  price, 
with  records  of  title  destroyed  and  methods  of 
restoring  them  uncertain  if  not  entirely  wanting. 
Whether  the  tender  of  the  deed  oa  June  4,  1»06. 
was  premature  or  not  on  defendant's  part  is 
immaterial  if  at  the  interview  on  that  day  de- 
fendant and  Steiger  mutually  ended  their  duties 
and  liabilities  under  the  contract.  Where  Stei- 
ger bad  obtained  the  $5,000  which  bad  been  paid 
on  the  purchase  price  was  not  a  matter  of  an; 
interest  to  defendant  and  at  that  time  he  had 
no  reason,  legal  or  moral,  to  believe  it  was  not 
the  money  of  Steig^. 

"There  can  be  no  question  that  a  contract 
can  be  mutually  abandoned  by  the  parties  at 
any  stage  of  their  performance  and  each  of 
the  parties  released  from  any  further  obliga- 
tion on  account  thereto ;  that  it  may  be  dime 
by  parol,  and  the  fact  of  its  faavlng  been  done 
established  by  evidence  of  the  acts  and  declara- 
tions of  the  parties.  The  long  period  of  time 
elapsing  between  the  tender  of  the  deed  and  the 
institntion  of  this  action  Is  a  strcng  circum- 
stance uigisg  the  conclusion  tliat  the  contract 
was  considered  ended  by  both  parties  by  the 
interview  of  June  4,  1906.  If  defendant  and 
Steiger  intended  at  that  time  by  their  acts  and 
declarations  to  end  and  terminate  the  contract 
and  any  future  liabilities  tiier»under,  that  intent 
should  not  be  defeated  by  allowing  twrties  never 
known  by  defendant  to  have  had  any  interest  in 
the  contract  until  nearly  tour  years  after  he 
supposed  it  was  ended  to  come  in  and  seek 
a  recovery  of  moneys  alle^  to  be  theirs  instead 
of  Steigers.  PlaintifTs  counsel  suggests  that 
Steiger  was  a  trustee  for  plaintiff  and  his  as- 
signors, and  therefore  could  not  release  the  $5,- 
000  paid  the  defendant  on  purchase  price.  If 
the  relation  of  trustee  existed  between  Steiger 
and  plaintiff's  assignors,  defendant  never  knew 
of  it  and,  If  it  were  so,  under  these  facts  the 
remedy  would  be  a  personal  one  for  settlement 
between  plaintiff  and  Steiger  and  not  involv- 
ing the  doendant 

"In  view  of  the  conclusion  that  the  evidowe 
shows  that  the  contract  and  its  obligations  were 
mutually  and  voluntarily  terminated  by  defend- 
ant and  Steiger,  it  becomes  unnecessary  to  dis- 
cuss the  vaziovs  otlier  mattm  so  aUy  and  fully 

ftresented  by  the  briefs  submitted  by  counsel 
n  this  action. 

"Findings  and  judgment  in  favor  of  the  de- 
fendant are  ordered  prepared  and  submitted  by 
the  athMmey  for  the  dwendant  In  this  action. 
"James  A,  Bartlett  Judge  Presiding." 

No  assignments  of  errors  In  rulings  during 
the  course  of  the  trial  are  presented  In  plain- 
tifTs  brief. 

The  Judgment  and  ord^  are  affirmed. 

We  ooncor:  BART,  J.;  BUBNGTT,  7. 
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ROCK  BIDGB  PARK  CO.  t.  WBSJLS  et  aL 
(Civ.  1360J 

(District  Court  of  Appeal,  Third  X>iatrtct,  Cali- 
fornia.  April  28,  a915.) 

1.  Pleading  ^»214— Dehubeek— ADiassioN. 

All  tbe  material  facta  stated  in  a  com- 
plaint are  admitted  to  be  true  by  Uie  demurrer. 

[Gd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  K  62&-534;  DeoDig.  ^214.] 

2.  UOBTOAOIS  <M1I0  ACnOW  TO  FORECLOSB 
—  COICPLAZNT  —  AlXKOATIOnS  Or  OWNEB- 
SHIP. 

In  an  action  for  a  decree  fwedosing  a 
Biortgege  executed  to  secure  the  payment  of  a 
note,  a  complaint,  alleging  that  the  defendants 
executed  the  note  set  out  therein  and  as  se- 
curity executed  and  delivered  the  morQrage,  that 
the  balance  due  on  the  prtndpal  of  the  note  and 
the  interest  thereon  was  due  and  unpaid,  that 
the  plaintiff  exerdsed  Its  option  and  declared 
the  whole  amount  of  principal  and  interest  to 
be  Immediately  payable,  showed  the  ownership 
.  of  the  note  at  the  time  of  ezeeatlon  <rf  the 
mortgage,  which  condition  of  ownership'  was 
presumed  to  continue,  so  that  it  was  not  neces- 
sary to  directly  allege  delivery  of  the  note  or 
that  the  plaintiff  was  the  owner  of  the  note  at 
the  time  of  its  exercise  of  the  option. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1813;  Dec.  Dig.  «»449.] 

3.  MOBTGAGES  ^SBT^-^PBSSUKPtZON— DbI.IV- 

SBT-op  Note. 

Where  a  mortgage  securing  a  note  was 
deliYcred  upon  its  execntion,  there  is  a  presump- 
tUm  at  law  that  ttu  note  was  delivjered  con- 
temporaneously with  the  dellvoy  of  the  mortr 
gage. 

tKd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  172;   Dec.  Dig.  «=»74.] 

Appeal  from  Superior  Court,  Alameda 
•  County;  Everett  J.  Brown,  Judge. 

Action  by  the  Roclc  Ridge  Park  Company 
against  C.  B.  Wells  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. , 

Wright  ft  Wright  &  Stetson,  of  San  Fran- 
dsco  (J.  A.  Elaton,  of  Berkeley,  of  counsel), 
for  appellanta.  Elmer  Nlcbola,  of  Berkeley, 
fbr  respondent 

HART,  J.  The  plaintiff  brought  this  ac- 
tion for  a  decree  foreclosing  a  certain  mort- 
gage executed  and  delivered  by  the  defend- 
ants to  the  plaintiff  to  secure  the  payment  of 
a  promissory  note  for  the  sum  of  $48,000, 
which  was  executed  by  said  defendants  in 
fovor  of  the  plaintiff. 

l^e  note  in  suit,  which  Is  set  out  in  the 
complaint  in  hsec  verba,  was  made  and  is 
dated  on  the  15th  day  of  March,  1912,  and 
was  payable  "on  or  before,"  three  years  aft- 
er St8  date.  It  called  for  interest  at  the 
rata  of  6  per  cent,  per  annum,  payable  an- 
nuaHy,  and  further  provided: 

"And  in  case  said  interest  is  not  paid  within 
one  month  after  the  same  l>ecomes  due,  it  shall 
be  added  to  the  principal  and  bear  a  like  rate 
of  interest  until  paid,  and  the  whole  of  said 
principal  and  interest  shall  forthwith  become 
due,  at  the  option  of  the  holder  thereof,  without 
notice." 


This  action  was  filed  <»i  the  8th  day  of 
May,  1913,  and  It  Is  alleged  In  the  complaint: 

"That  no  interest  cm  said  principal  sum  men- 
tioned in  said  promissory  note,  and  in  said 
mortgage,  has  been  paid ;  that  on  the  27th  day 
of  November,  1912,  the  sum  <tf  $4,600,  in  Unit- 
ed States  gold  coin,  on  account  of  the  prin- 
cipal sum  mentioned  in  said  promissory  note 
and  mortgage,  had  been  paid;  that  no  part  of 
the  balance  of  said  principal  to  wit,  the  sum 
of  $44,300,  has  been  paid,  and  the  whole  there- 
of is  now  due,  owing  and  unpaid  from  said  de- 
fendant, C.  B.  Wells,  to  plaintiff,"  etc. 

The  complaint  further  alleges  that : 
On  the  16th  day  of  April,  1912.  "and  during 
the  time  of  default  in  payment  of  interest, 
and  more  than  one  month  after  the  same  be- 
came due,  the  said  plaintiff,  •  •  •  etc, 
exercised  Its  option  to  declare,  and  did  declare, 
the  whole  amount  of  principal  and  interest  to 
be  immediately  due  and  payable,  and  the  same 
is  now  due  and  payable,  as  heretofore  alleged." 

It  la  then  alleged  that : 

"The  idalntiff  is  now  the  lawful  owner  and 
holder  of  said  promissory  note  and  said  mort- 
gage." 

The  mortgage  is  by  the  complaint  express- 
ly made  a  part  thereof,  and  that  Instrument 
contains  a  copy  of  the  note  pleaded  In  full 
in  the  complaint. 

A  demurrer  to  the  complaint  tor  want  of 
Bufflcieut  facts  was  filed  Xxy  the  defendants, 
and  the  same  overruled.  The  defendants 
failed  to  answer  the  complaint  within  the 
time  allowed  by  the  court  after  the  order 
overruling  the  demurrer,  and  a  decree  was 
thereupon  entered  In  favor  of  the  plaintiff. 
This  appeal  Is  by  the  defendants  from  said 
Judgment. 

[1,2]  The  only  point  made  by  the  defend- 
ants is  that  the  complaint  falls  to  state  a 
cause  of  action  because  it  omits  to  allege 
that  the  plaintiff  was  the  owner  and  holder 
of  the  note  at  the  time  it  exercised  the  op- 
tical, prescribed  by  the  note,  to  declare  and 
treat  the  whole  of  the  principal  of  and  the 
accrued  interest  on  the  note  as  due  and  paya- 
ble upon  the  default  In  the  payment  of  the 
annual  interest  for  one  month  after  such  In- 
terest became  due.  We  tiiink  the  point  la 
groundless.  All  the  material  facta  stated  in 
the  complaint  are  admitted  to  be  true  by  the 
demurrer.  It  Is  declared  In  the  complaint 
that  the  defendants  executed  the  note  In  suit 
and  set  out  in  the  complaint,  and  as  Becurlt7 
therefor  executed  and  delivered  to  the  plain- 
tiff the  mortgage  to  foreclose  which  is  the 
object  of  this  action.  It  is  further  alleged, 
as  seen,  that  the  balance  due  on  the  princi- 
pal of  the  note  and  the  Interest  thereon  bare 
not  been  paid,  and  that  "the  whole  thereof 
is  now  due,  owing  and  unpaid  from  said  de- 
fendant, C.  B.  Wells,  to  plainHff."  It  Is. 
moreover,  alleged  that  the  plaintiff  exercised 
its  option  to  declare,  and  did  declare,  the 
whole  amount  of  principal  and  Interest  to 
be  Immediately  due  and  payable,  etc.  If  this 
last-mentioned  averment  Is  not  sufficient  of 
itself  to  show  ownership  In  the  plaintiff  at 
the  time  of  the  exercise  of  the  option,  then 
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the  snesaUMW  just  pravlOQtfy  referred  to 
certainly  show  such  ownership  at  the  tttae 
of  the  ezecQtloD  of  the  note  and  mortgage, 
and  tula  condition  of  ownership  at  that  time 
Is  presumed  to  continue,  and  It  was  Uterefore 
not  necessary  to  directly  allege  that  the 
plalntur  was  the  oiraer  of  the  note  at  the 
time  of  the  exercise  of  the  option.  "Such 
an  allegation,  or  Its  equivalent,"  says  the 
Supreme  Court,  In  Curtln  t.  Kowals^,  14S 
CaL  4S1,  483,  78  Pac.  962.  involrlng  an  ao 
Uon  to  recover  upon  a  money  judgmmt,  "la 
reQulred  In  actions  to  recover  the  possession 
of  specific  property,  but  not  In  actions  to 
recover  on  money  demands,"  citing  a  num- 
ber of  cases.   See,  also,  8  Cyc.  123,  124. 

[3]  It  is  true,  as  counsel  for  the  defend- 
ants suggest,  that  there  Is  no  averment  In 
the  complaint  that  the  note  In  question  was 
ever  delivered  to  the  plaintiff.  Since  we  hold 
that  the  complaint  sufficiently  shows  that 
the  plaintiff  was  the  owner  and  holder  of 
the  note  at  the  time  of  the  exercise  of  the 
«ption  referred  to,  we  cannot  see  that  It  la 
Important  that  It  riiould  appear  from  the 
complaint  by  direct  averment  that  the  note 
was  delivered  to  the  plaintiff.  Bat,  if  the  ob- 
jection to  the  complaint  here  siucgested  be 
Importatrt,  the  r^ly  thereto  Is  to  be  'fonnd 
In  the  fact  that  the  complaint  alleges  that 
the  mortgage  was  delivered  to  the  plaintiff 
upon  Its  execation,  and  from  tills,  as  well  as 
from  the  vwy  nature  of  the  transaction,  the 
fact  necessarily  follows  and  the  presumptlcai 
of  law,  based  upon  the  common  expM-ience  of 
mankind,  is  or  should  be  that  the  note  was 
delivered  contemporaneously  with  the  deliv- 
ery to  the  mortgagee  of  the  mortgage  given 
to  secure  Ita  payment 

The  complaint  could  have  been  more  ex- 
plicit and  Rperffle  In  the  respects  as  to  which 
tt  is  criticized  on  this  appeal ;  but,  consider- 
ing all  its  averments  together,  by  the  light 
of  the  nature  ct  the  transaction  to  which  It 
relates  and  the  character  of  the  relief  sought, 
we  are  convinced  that  It  sufficiently,  even 
If  Inartlflclally,  states  a  cause  of  action,  and 
Is  therefore  good  as  against  a  general  de- 
murrer. 

The  judgment  Is  affirmed. 

We  cottcor:  CHIPHAN,  P.  J.;  BUR- 
NETT, J. 


DEPAVO  et  aL  T,  BIZZO  «t  al.   (Civ.  14M.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  April  21,  1015.) 

1.  Bbokebs  «=»8~Aoinct  rctt  Owvtm-Sirr- 

tlOIBnOT  or  EVXDBIIOR. 

Id  bd  action  by  panHtasers  of  realty 
agalnnt  the  owner  flnd  a  real  entnte  aireiit  to 
recover  a  deposit  of  $500,  evidence  held  suffi- 
cient to  support  a  findlDg  that  the  broker  was 
not  agent  of  the  owner. 

[Ed.  Note.— For  other  eases,  see  Brokers, 
Cent.  r>iR.  $  9:  Dec.  Vlg.  *»8.] 


2.  Bbokebs  <8s»96— Dbfosit  on  Oontbact— 
rscoveby  by  pubchaseb. 

Where  a  real  estate  broker  negotiated  a 
sale  of  realty,  on  wtii(A  the  purdiasera  paM 
the  broker  $500,  $400  of  which  he  retained, 
handing  $100  to  the  owner  in  pursuance  of  a 
prior  contract  made  by  the  broker  with  the 
■owner,  unknown  to  the  purchasers,  whereby  the 
owner  agreed  to  sell  to  such  pureliaserB  at  a  less 
price,  and  for  a  payment  In  cash  of  $100,  iUr 
stead  of  $500  to  which  the  purchasers  were 
obligated  by  the  contract  known  to  them,  upon 
failure  of  the  owner  to  remedy  defects  in  title 
within  the  contract  time,  pnrchasers  w«e 
entitled  to  recover  9400  from  the  broke]^  if  In  tJie 
trauiactioo  he  had  acted  as  agent  for  them, 
and  $100  from  the  owner,  while  if  such  broker 
had  acted  as  a  principal  for  himself  the  pur- 
chasers were  enmled  to  reoovw  from  him  the 
whole  aaioant. 

[Ed.  Kote.~For  other  cases,  see  Brokers, 
Cent  Dig.  §  138 ;  Dec  Dig.  «=>9e.] 

3.  VkNDOB  and  I^rBCHASEK  C=»144  —  CON- 

TBACT  OF  Sale— Time  of  Essekce— Return 

or  Deposit. 

Where  a  contract  for  the  sale  of  realty  spe- 
cifically provided  that  the  cash  deposit  should 
be  returned  if  good  title  could  not  be  given 
within  a  certain  time,  time  was  of  the  essence, 
and  the  purchasers,  upon  failure  of  such  title, 
could  recover  the  deposit  after  tlw  expiration  of 
the  time  for  making  title  good,  as  the  vendor 
was  not  entitled  to  a  reasonable  time  after  the 
expiration  of  such  period  in  which  to  perfect- 
tiue,  it  not  being  necessary,  in  order  that  time 
shall  be  of  tbe  essezkce  of  a  contract,  to  so 
declare,  an;  provision  in  the  contract  from 
which  the  Intention  clearly  appears  being  suffi- 
cient. 

[Ed.  Note.— Fn-  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  271-276;  Dec.  Dig. 

Appeal  from  Superior  Court,  Alaraeda 
County;  Wm.  H.  Donahue.  Judge. 

Action  by  S*.  Depavo  and  Lnlgl  QladilBO 
against  N.  Rlzzo  and  others.  Judgment  for 
plaintiffs,  and  the  named  defendant  appeals. 
Reversed  as  to  the  appellant 

Stetson  &  Koford,  of  San  Francisco,  for 
appellant.  Aldrlcb  &  Gentry,  of  Oakland, 
for  respondents. 

KBRRIOAN,  J.  lUs  action.  In  tonn  one 
for  mcmy  bad  and  rectfved,  was  brou^t  to 
recovw  the  sum  of  fDOO  paid  as  a  deposit  on 
a  c(Hitcaet  for  tbe  pondiaaa  of  a  parcel  of 
real  «atat&  Judgm«it  went  In  flavor  of  tbe 
plaintiffs  and  against  defoadants  N.  Bfasso 
and  EHubeth  FSapmberg  Jointly  foe  tbe 
amount  soed  for.  This  Is  an  appeal  from  the 
judgment  by  N.  Biszo. 

In  support  of  bis  aiv»eal  tbe  appellant  cm- 
tends  that  tbe  evidence  shows  that  he  was 
the  agent  of  the  owner  of  the  real  iwoperty 
involved;  that  be  performed  bla  contract 
with  such  owner;  that  the  owner  was  not  in 
default  In  tbe  performance  of  tbe  contract, 
and  that  even  If  she  were,  tbe  plalntUfs  can- 
not recover  from  appellant  (the  a^nO  mmey 
paid  08  a  deposit  for  account  of  the  prin- 
cipal, but  must  look  to  the  principal  for  it. 

Tbe  facts  of  the  case  are  substantially 
these:  The  plaintiffs,  desiring  to  rent  a  store 
for  the  purpose  of  carrying  on  their  business 
ns  bakers,  applied  to  the  defendant  Rtzzo,  a 
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real  estate  broker,  reqnestlng  tbat  he  eor 
dearor  to  find  for  tbem  a  sultalile  place, 
wblcb  Rizzo  undertook  to  do.  None  being 
found,  Rlzxo  suggested  to  them  that  perhaps 
he  could  find  a  lot  whI(A  they  could  buy  and 
erect  thereon  a  building  for  thems^res.  The. 
plalntiflFs  assented  to  this  course,  and  soon 
thereafter  Rtzzo  notlfled  them  tbat  he  had 
found  a  suitable  location.  Plaintiffs  exam- 
ined It,  and  expressed  thedr  willingness  to 
pay  for  it  the  sum,  of  910,100.  Ihe  owner  of 
this  property  was  the  defendant  Bltaubetfa 
Plepenberg.  who  appears  In  the  transaction 
from  beginning  to  end,  by  her  agent  or  attor- 
ney in  fact,  the  defendant  L  B.  WelL  On 
April  17,  1018,  the  plaintiffs  met  BImo  and 
Well  in  the  former's  office,  and  entered  Into 
a  written  contract  for  the  purchase  of  the 
property  la  question  at  the  price  oi  flO^OO, 
of  which  $000  was  to  be  paid  down,  and  the 
balance  upon  certain  terms  specified  there- 
in. Ten  days  were  provided  in  the  contract 
for  the  purchasers  to  examine  title  and  state 
their  objectionB  thereto;  the  vendor  to  have 
80  days  thera^ter  to  remedy  any  deftets. 
On  the  same  day,  but  just  prior  to  the  ae- 
cution  of  the  aforesaid  contract,  another 
agreement  In  writing  had  beea  entered  into 
betveoi  BisBO  and  Elliabeth  Plepenberg, 
through  her  said  agent  L.  B.  Well,  by  which 
said  Plepenberg  agreed  to  sell  and  convey  to 
the  plalntlfCs  the  same  property,  but  for  the 
sum  of  f9,66(^  of  which  ^00  was  to  be  In 
cash,  the  remaining  terms  being  for  all  itrae- 
tkal  purposes  similar  to  the  terms  of  the  con- 
tract Just  described.  There  Is  nothing,  how- 
ever, to  show  ttiat  the  plaintiffs  had  any 
knowledge  of  the  existence  of  this  secmd 
mentioned  agreement  For  the  purpose  of 
iuakli^  the  cash  payment  required  on  their 
contract  the  plaintiffs  "handed  to  Blzzo  at 
the  time  of  Its  execution  the  sum  of  9600. 
Rizzo  thereupon  paid  to  Well  $100,  retaining 
the  balance^  Plaintiffs  tn  due  time  stated 
certain  objections  to  the  title  to  the  iwoperty, 
which  the  owner,  tiirou^  her  agent  Weil, 
proceeded  to  remedy ;  but  this  not  being  ac- 
complished within  the  time  prescribed  by  the 
contract,  and  the  iJalntlfh  having  refused 
to  extend  such  time,  th^  donamted  at  Weil 
and  of  RlBzo  the  return  <tf  the  $500  paid  by 
them.  It  not  being  returned,  this  action  was 
commenced  for  Its  recovery  as  above  steted. 

In  the  court  below  it  was  the  dalm  of  Blz- 
zo that  he  was  the  agent  of  the  owner  of  the 
property;  and  one  of  the  argnments  that  he 
advances  here  upon  his  appeal  is  tbat,  being 
the  agent  of  a  disclosed  principal,  no  action 
win  lie  against  him  for  the  return  of  the 
money,  even  though  It  be  in  his  possession. 
This  principle  Qnds  support  fn  the  case  of 
Bogart  V.  Crosby,  etc.,  80  Cal.  195,  22  Pac.  84. 
See,  also,  Slmmonds  v.  Long,  80  Kan.  155, 
101  Pac.  1070,  23  L.  R.  A.  (N.  S.)  553.  The 
court,  however,  found  that  Rizzo  was  not  the 
agent  of  the  owner  of  the  property ;  and  also 
found  that  said  owner  and  Blzzo  should  re- 
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pay  to  the  lAalntUEs  the  $000  paid  as  afore- 
said. 

[1]  Afl,  to  the  first  of  these  findings,  we 
ttiink  Uut  it  Is  abundantly  supported  by  the 
evidence.  There  la  no  abowing  of  any  em- 
ployment of  Rizzo  by  the  owner  or  by  ha 
agent  On  the  other  hand,  the  facts  as 
above  narrated,  and  the  form  In  wfal^  Blz- 
zo endeavored  to  put  the  sale  through,  indi- 
cate that  he  was  dther  the  agent  of  the 
plaintifb,  w  that  be  was  acting  on  hto  own 
account.  The  idalntlffs'.  testimony  showed 
that  they  considered  that  Bixso  was  acting 
for  them,  and  tiiis  was  evidently  the  view 
they  took  when  they  handed  to  him  the  $S00 
to  be  paid'as  a  deposit  on  tlielr  contract 
The  appellant  himself,  aiqparently,  was  not 
<aear  In  what  capacity  he  was  acting,  for  In 
his  testimony  we  find  this  (speaking  of  a 
conversation  with  one  of  the  plaintiffs  when 
there  appeared  to  be  danger  that  the  trans- 
action would  fall  through): 

"I  told  bim  it  didn't  make  any  difference  to 
me ;  somebody  had  to  pay  me  that  commission. 
I  didn't  care  who  paid  it,  because  I  done  my 
duty,  and  I  eipected  to  get  a  oommiMioa  from 
some  one." 

[2]  We  think,  however,  that  the  court's 
finding  of  a  Joint  llablltty  on  the  part  of  the 
appellant  and  his  codefendant  Elizabeth 
Plepenberg  is  not  sustained  by  the  evidence^ 
Rli^  received  from  the  plaintiffs  $500,  which 
they  intended  should  be  paid  to  the  owner  as 
a  deposit  on  their  contract  But  he,  at  this 
time^  had  in  bis  possession  a  binding  contract 
for  the  conveyance  of  the  same  land  to  the 
plaintiffs,  which  called  for  a  deposit  of  only 
$100,  and  this  sum  is  aU  that  he  paid  to  the 
owner.  There  is  no  evidence,  unless  it  be  a 
very  doubtful  inference,  that  the  plaintifEs 
knew  of  tills  contract  Having  estebllshed 
their  right  to  recover  the  $500,  we  tblnk  it  is 
clear  that  the  liability  to  the  plalnUfb  on  the 
part  of  the  appellant  and  Klizabeth  Plepen- 
berg was  not  Joint  but  several,  and  consisted 
of  an  obligation  to  repay  the  amount  which 
they  respectively  received,  viz.,  $400  and 
$100, 11  the  appellant  was  acting  as  the  agent 
of  the  plaintiffs,  or  of  an  obligation  on  the 
part  of  Rizzo  to  repay  the  whole  amount  U 
he  was  acting  as  a  principal.  The  case  of 
Robinson  v.  Easton,  Eldridge  &  Co.,  93  CaL 
80,  28  Pac.  796,  27  Am.  St  Rep.  1G7,  presents 
some  features  similar  to  the  case  at  bar. 
Easton,  Eldridge  &  Oo.  were  the  authorized 
agents  of  Robinson  for  the  sale  of  a  parcel 
of  land,  but  under  a  contract  by  which  th^ 
compensation  was  to  be  the  excess  received 
for  tbe  land  over  the  sum  of  $10,000.  The 
agents  entered  into  a  contract  with  a  pro- 
spective purchaser  at  a  price  of  $10,600.  A 
deposit  on  the  contract  having  been  made 
with  the  agents,  it  was  subsequently  returned 
by  them  to  the  purchaser  In  pursuance  of 
one  of  the  conditions  of  the  contract  of  sale. 
Thereafter  Robinson  sued  the  agents  for  this 
sum,  claiming  that  it  belouged  to  him  imme- 
diately it  was  received  by  them;  but  It  was 
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held  ttiat  tbe  fact  that  tbe  agaita  had  an  lo- 
twcBt  on  their  ottd  accx>unt  in  the  price  to  be 
received  tor  the  land  clothed  them  with  cer- 
tain of  the  rights  of  a  principal,  as  distin- 
guished from  the  obligations  of  an  agent  It 
may  well  be  that  in  the  present  case  tbe 
difference  between  the  amoonta  of  the  first 
payment  called  for  by  the  two  contracts  of 
sale.  Tlz.,  the  sum  of  $400,  remained  in  tbe 
hands  of  Rlzzo  aa  a  principal 

It  l8  also  insisted  by  the  appellant  tliat 
tbe  plaintiffs  were  not  entitled  to  recover  tbe 
amount  of  their  deposit  without  a  tender  of 
performance  upon  their  part,  that  time  was 
not  of  the  essence  of  this  contract,  and  that 
therefore  the  vendor  was  entitled  to  a  rea- 
sonable time,  after  the  expiration  of  the  30 
days  allowed  In  tbe  contract,  In  which  to 
perfect  her  title. 

[3]  It  is  not  necessary.  In  order  that  time 
shall  be  of  the  essence  of  a  contract  that  It 
shall  be  so  declared  in  those  words.  Any 
provision  In  the  contract  from  which  that  in- 
tention clearly  appears  Is  sufficient.  Martin 
V.  Morgan,  8T  Cal.  203,  26  Pac.  350,  22  Am. 
St.  Bep.  240.  In  the  present  case  the  return 
of  the  deposit  Is  specifically  provided  for  by 
tbe  contract  In  the  event  that  good  title  could 
not  be  given  within  the  time  allowed.  It  was 
admitted  by  the  defendant  Well,  the  vendor's 
agent,  as  a  witness  at  the  trial,  that  his  prin- 
cipal could  not  comply  with  this  requirement 
of  the  contract.  The  plaintiffs  therefore 
were  entitled  to  the  return  of  their  money 
under  the  affirmative  provisions  of  the  agree- 
ment. 

The  finding  of  the  court  that  the  appellant 
and  his  codefendant  Plepenberg  received 
9500  to  the  use  of  the  plaintlfiFs  not  t>elDg,  in 
our  opinion,  supported  by  the  evidence,  the 
judgment  against  this  appellant  must  be  re- 
versed, and  It  te  so  ordered. 

We  concur:  LENNON,  P.  J.;  BIGH- 
ARDS.  J. 


DEPAVO  et  al.      RIZZO  et  bL 
(Oiv.  No.  1555.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   April  21,  IdlS.) 

Appeal  from  Superior  Court,  Alameda  Coun- 
ty; Wm.  U.  Donahue,  Judge. 

Action  F.  Depavo  and  Laisi  Giachino 
against  Elizabeth  Picpeuberg  and  otLers.  Judg- 
ment for  plaintiffs,  and  the  named  defendant 
am»eal&  KoverBed. 

W.  E.  Bode,  of  Oakland,  and  Bose  A  Glidden 
and  Stetson  dc  Koford,  all  of  San  Francisco, 
for  appellant.  Aidrich  &  Ueutry,  of  Oakland, 
for  respondents. 

PEB  CCRIAll  This  is  an  appeal  from  tbe 
judgment  by  the  defendant  Elizabeth  Plepen- 
berg and  from  an  order  denying  her  motion  for 
a  new  trial. 

The  foots  are  the  same  as  in  the  case  bearing 
the  same  name  as  the  present  but  numbered 
mM,  this  day  decided  (148  Pac.  79S).  Botli 
appeals  are  from  the  same  judgment,  but  taken 


by  different  defendauti  and  hy  different  meth- 
ods. The  points  here  urged  m  support  of  tbe 
appeal  are  there  considered  and  decided,  and 
the  coDclusiou  reached  that  the  case  should  be 
reversed.  For  the  reasons  there  given  the  judg- 
ment against  tbig  appellant  should  also  be  re- 
versed, as  also  the  order  denying  her  motion 
for  a  new  trial,  and  It  Is  so  ordmd. 


PEOPLE  V.  CUIN.    (Cr.  883.) 

(District  Oonrt  of  Appeal,  Second  District,  Cal- 
ifornia.  Hay  1.  1915.) 

1.  Cbiuinai,  Law  «=3ll69— Habmlkss  Ebbob 
— ADMissiBit-rrr  of  Bvidencb— Identity. 

In  a  prosecution  for  tbe  larceny  of  a  cow 
belonging  to  1*.,  where  th«  evidence  was  con- 
tlictiug  as  to  wnether  the  cow  which  defendant 
sold  to  a  third  person  was  tbe  cow  belonging  to 
h.,  the  admissioa  ot  evidence  that  witness  ob- 
tained from  defendant  and  bS»  brothers  a  ligbt- 
colored  Jersey  cow.  which  L.  daimed  bad  dis- 
api>eared  at  the  same  time  as  the  cow  which 
defendant  sold,  and  that  sucb  Jersey  cow  had 
been  removed  from  tbe  witness'  pasture  and 
shot  and  killed,  was  reversible  error,  where  tbe 
prosecution  bad  in  no  way  connected  defend- 
ant with  the  tbeft  of  the  second  cow. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  754,  8068,  3130,  3137-3143 ; 
Dec.  Dig.  ^116U.] 

2.  WXTMBSSXS  «SS>870-r-lHFBAOHI[BlVT— lUJOZT 

Bblaxionb  with  DsnnDAHT. 
In  a  prosecution  for  tbe  larceny  of  a  cow 
owned  by  a  named  person,  who  bad  leased  it 
with  others  to  the  one  from  whose  possession 
it  was  taken,  evidence  of  the  lessee's  illicit 
relations  with  the  defendant  was  not  admiadbto 
to  impeach  the  lessee's  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1189;  Deo.  Dig.  *=»3T0.] 

3.  Cbiuinal  Law  ^=3l04S— AppeaI/— Neoxs- 

SITT  OP  OBJECnOIf  BeU)W  —  MiSCONDUOT 

OF  District  Attobmbt. 
Where  defendant,  at  the  trial,  did  not  spe- 
cifically assign  the  district  attorney's  miscuu- 
duct  as  the  basis  for  his  objection  to  tbe  at- 
tempt to  introduce  Inadmissible  evidence,  his 
miscondact  was  not  revlewsble. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  (1  2665;  Dec.  Dig,^«» 

1043.] 

4.  CBUfiNAi.  Law  ^=>083— Tbial— Evidbnob 
— Ubbuttai-. 

It  was  within  the  discretion  of  the  court 
to  allow  a  witness  to  be  called  in  rebnttal  and 
to  give  testimony  which  more  properly  should 
have  been  introduced  on  the  main  case  for  the 
prosecution,  where  defendant  was  givra  an  op- 
portunity to  rebut  such  testimony. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  1615-1617;  Dec.  Dig.  «=» 
683.] 

5.  Cbiminal  Law  ^s>824— Ihstbuctions— Ne- 
CEsaiTT  OF  Request — Reasonable  Doubt. 

The  court's  failure  to  give  an  instruction 
spedficsUy  defining  reasonable  doobt  was  not 
error  in  tbe  absence  of  a  request  therefor. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Ijiw,  Cent.  Dig.  Si  1990-2004;  Dec.  Dig.  «s» 

8LM.] 

&  Criminal  Law  ^761— iKsrauofioHB— Ao- 

suMPTioN  or  Pact. 

In  a  prosecution  for  larceny,  an  instruc- 
tion that  if  the  jury  believed  from  the  evidence 
that  defendant  was  found  "with  the  stolen  prop- 
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erty  la  his  pOBBegdon"  improperly  Bssamed  thtA 
the  cow  bad  bees  riiown  to  liaTe  been  stolen. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  I>ig.  ||  1731,  1738,  M64-1764,  1771, 
1853 ;  Dec  Die.  ^761.] 

7.'  Labcetit  ^=370— Inbtwootions— Ikteitt. 

Iq  a  proaecQtioD  for  grand  larcoiy,  an 
inatruction  that,  to  constitute  larcwiy.  there 
must  be  a  felonious  and  fraudulent  taking  of 
the  property  with  the  intent  to  deprive  the 
owner  of  its  uae,  and  that  audi  taking  must  be 
accompamed  b^  the  removal,  bat  that  sadi  re- 
moval was  sumdeut,  was  ambiguous. 

LEd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  8S  182,  183,  186,  186 ;  Dec.  Dig.  «=» 
700 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

U.  S.  Culn  was  coDTlcted  of  grand  larceny, 
and  be  appeals.  Reversed. 

O.  V.  WUlfl6n  and  WlUson  A  Frasler.  all  of 
El  Centro,  for  appellant  U.  8.  Webb,  Atty. 
Geo.,  and  R.  M.  Clarke,  Deputy  Atty,  Gen., 
for  tbe  Pe^le. 

JAMBS,  3.  Defendant  was  oonrlcted  of 
tbe  crime  of  grand  larceny  and  sentenced 
to  serre  a  term  In  the  state  penitentiary. 
There  was  a  motion  for  a  new  trial,  and  an 
appeal  was  then  taken  from  the  judgment 
and  from  the  order  denying  that  motion. 

The  subject  of  tbe  alleged  larceny  was  a 
certain  cow  belonging  to  one  Lammers.  By 
the  testimony  It  was  shown  that  Lammers, 
being  tbe  owner  of  a  lot  of  cows,  leased  11 
of  them  to  a  Mrs.  Elliott,  who  was  conduct- 
ing a  dairy  a  short  distance  from  the  town 
of  El  Centro,  In  Imperial  county.  Mrs.  Elli- 
ott received  the  cows  in  July,  1914.  In  Sep- 
tember Lammers  visited  tbe  Elliott  ranch 
and  found  only  9  of  the  11  cows  there.  He 
was  told  that  the  two  had  jumped  out  of 
the  Qeld  into  another  pasture.  At  another 
time,  as  Lammers  testified,  Mrs.  E]lllott  stat- 
ed that  tbe  2  cows  had  strayed  oft.  Upon 
making  a  search  for  the  missing  cows,  Lam- 
mers discovered  on  the  ranch  of  one  Gibson, 
which  was  several  miles  away,  the  carcass 
of  a  cow,  with  tbe  bide,  head,  and  horns, 
which  be  identified  as  being  those  of  one  of 
tbe  missing  cows.  -The  color  of  the  hide,  be 
testified,  was  Uke  that  of  his  cow,  but  he 
particularly  based  his  Identlflcatlon  upon 
the  peculiar  shape  of  one  of  tbe  horns,  which 
was  misshapen  or  "drooped."  By  other  tes- 
timony It  was  shown  that  Gibson  had  pur- 
chased this  cow  from  the  defendant,  and 
that  tbe  animal  had  shortly  thereafter  been 
mysteriously  shot,  from  the  effects  of  which 
It  died  within  a  few  days.  It  appeared  that 
the  defendant  had  from  time  to  time,  for 
a  number  of  years,  been  in  the  employ  of 
Mrs.  Elliott,  and  that  he  was  In  her  employ 
at  tbe  time  when  the  two  cows  were  missed 
from  the  herd.  Lammers  testified  that  all 
of  the  cows  which  he  leased  to  Mrs.  Elliott, 
but  one,  were  without  horns,  and  that  be 
bad  agreed  with  Mrs.  Elliott  that  she  might 


dehorn  that  animal,  and  tbat  be  would  al- 
low her  $1  therefor,  which  be  afterwards- 
paid.  Mrs.  Elliott  testified  that  tbe  animal 
was  dehorned  by  the  defendant  at  her  or- 
der, and  that  she  saw  the  "bloody  homa"" 
after  the  operation  bad  been  performed  and 
also  milked  the  cow  after  her  horns  had  been 
removed.  TtiB  father  of  the  defendant  tes- 
tified to  having  sold  to  defendant  a  cow  an- 
swering the  description  of  tbe  one  wbidi  de- 
fendant sold  to  Gibson.  This  statement  does 
not  Include  all  of  the  evidence,  but  sufficient 
is  ^own  to  make  It  appear  that  there  was 
a  decided  conflict  In  the  testimony  as  to 
whether  the  cow  which  defendant  bad  sold 
to  Gibson  was  the  cow  of  Lammers.  If  the 
testimony  as  to  the  dehorning  of  the  animal 
was  true,  then,  of  course,  the  head  and  boms 
inspected  by  Lammers  could  not  have  be^ 
those  of  either  of  tbe  animals  which  had 
been  separated  from  tbe  lot  of  11  cows  leas- 
ed to  Mrs.  Elliott 

[1]  Under  this  state  of  conflict  of  evidence, 
we  think  tbe  court  committed  prejudicial 
error  in  allowing  certain  testimony  to  bo 
admitted  over  tbe  objection  of  tbe  appellant 
It  appeared  that  defendant  had  several  brotb- 
ers.  While  a  witness  named  Dunegan  was  on 
the  stand  the  district  attorney  asked  tbe  fol- 
lowing question :  "Q.  Did  you  obtain  from 
the  Culn  boya  a  llgbt-colored  Jersey  cow?" 
Tbls  QuestUm  was  objected  to,  and  tbe  court 
inquired  as  to  whetber  this  related  to  any 
of  tbe  stock,  that  bad  been  referred  to,  and 
the  district  attorney  replied :  "Yes,  sir;  this 
is  in  regard  to  that  Ught-oolored  Jersey  cow 
which  Mr.  Xjammers  said  disappeared  at  the 
same  time  tbiaoowtbat  Mr.  Gibson  got"  TtM 
court  tberenpon  ovemiled  the  objection,  and 
the  witness  answ»ed  tbe  aaestlon :  "A.  YeSr 
sir."  When  asked  wbat  became  of  that  cow, 
be  answered  that  sbe  bad  be«i  removed  from 
his  pastnre  and  taken  about  a  mild  amy  and 
shot  and  killed.  Tbe  prosecutltm  bad  not  is 
any  way  connected  the  appellant  with  tbe 
theft  of  the  second  cow,  and  tbe  effect  of 
this  testimony  was  to  intbnate  to  tbe  jury 
that  some  of  tbe  Gain  brothers  bad  stolen 
that  cow.  Tbe  fact  that  she  bad  also  been 
shot  in  a  mysterious  way,  as  intimated  by 
tbe  witness,  would  have  a  tendency  to  cause 
the  jury  to  assume  that  the  defendant  wa» 
in  some  way  connected  with  the  theft  of  tbe 
other  cow  when  he  was  not  charged  with 
having  stolen  it  The  same  witness  testified 
that  he  bad  sworn  to  a  complaint  charging 
another  one  of  the  Culn  boys  with  havlu«f 
stolen  this  second  cow.  It  is  altogether 
probable  that  the  jury  took  Into  considera- 
tion this  testimony  as  indicating  the  guilt 
of  defendant,  because  It  appeared  that  some 
other  members  of  bis  family  had  bad  a  part 
in  disposing  of  tbe  second  cow  belonging  to 
Lammers. 

[2]  Objection  was  made  at  the  trial,  and 
It  Is  renewed  here  as  Illustrating  error,  that 
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the  district  attorney  vas  gnil^  ot  misccm- 
duct  in  Ua  examliutlon  of  certain  witnesses. 
It  does  appear  that  improper  questions  were 
asked  of  Mrs.  Elliott  tending  to  impate  to 
her  illldt  relations  witb  the  def^dant;  which 
method  of  impeaching  tiie  credUillitr  of  & 
witness  Is  not  permissible 

[3]  However,  as  to  all  of  the  matters 
wherein  raisoondnct  oi  the  dtstrfct  attorney 
Is  diarged,it  does  Dot  appear  that  at  the  trial 
appelant  spedflcally  assigned  mlscondoct  as 
the  bairis  for  his  objections.  Tbeae  errors, 
therefore,  are  not  reviewable.  People  v.  Mac- 
Donald,  167  CaL  MS,  140  Pac  2S6,  and  cases 
therein  dted. 

[4]  It  was  within  the  discretion  of  the 
conrt  to  aUow  a  witness  to  be  called  in  re- 
buttal and  to  give  testimony  whltdi  more 
proiwrly  should  have  been  introduced  on  the 
main  case  for  the  prosecotlon,  where  the  de- 
fendant was  allowed  an  t^iportonlty  to  rebnt 
such  testimony.  If  he  desired.  It  does  not 
appear  that  he  was  denied  that  il^t. 

[t]  We  do  not  think  that  the  faUure  of  the 
court  to  give  an  instruction  specifically  de- 
fining reasonable  doubt,  In  the  absence  of  a. 
request  therefor,  was  error, 

[B,  7]  Among  the  Instructions  given  are 
two,  which  are  Justly  subject  to  the  criticism 
which  appellant  maltes  of  them :  One  was  to 
the  eflfect  that  if  the  Jury  believed  from  the 
evidence  that  the  defendant  was  found  "with 
the  stolen  property  In  his  possession,"  etc. 
This  instruction  improperly  assumed  that 
the  cow  had  been  shown  to  have  been  stolen, 
when  the  fact  was  one  directly  in  issue  and, 
under  the  testimony,  a  debatable  question. 
Another  instruction  given  was  as  follows : 

"The  jury  is  instrocted  tiiat,  to  constitute 
tereeny,  Uiere  must  be  a  felooioua  and  fraudo- 
lent  taking  of  the  property  with  the  intent  to 
deprive  the  owner  of  its  ase.  The  taking  must 
be  accompanied  by  the  removal,  but  soch  remov- 
al is  sufficient" 

This  Instruction  is  ambiguous  and  may 
have  bcMi  misleading  to  the  Jury.  In  a  clear 
case  It  should  not  perhaps  be  said  that  these 
errors  In  the  Instructions  were  sufficient  to 
warrant  a  reversal,  but  taking  the  matter  of 
the  Improper  Introduction  of  the  testimony 
mentioned,  together  with  the  other  errors 
noted,  we  think  It  Is  evident  from  the  entire 
record  that  there  has  been  In  this  case  a 
miscarriage  of  Justice. 

The  Judgment  and  order  are  reversed. 

We  concnr;  CX>NRET,  P.  J.;  SHAW,  T. 


GK>U)E!N  V.  FISCHER  et  aL   (Oiv.  1336.) 

(Dlatiict  Court  of  Appeal,  Third  District,  Cali- 
fornia.  April  2a,  1916.) 

1.  COKPORATIOWS  «=>128— TKABSFEB  OT  STOCK  ■ 
— PUEDGI-^^OUPLAIBir-^UFnOIERCT.  | 

A  ctHDplalnt  which  allies  the  transfer  of 
■tock  to  secure  a  note,  and  that  the  payee  re- 1 
fused  to  accept  payment  of  the  note  or  return 


the  stock,  and  prays  for  cancellation  of  the  note 
and  a  retransfer  of  the  stock,  states  a  cause  of 
action  on  the  theory  that  the  transaction  was 
a  pledge  and  not  a  sale  of  the  stock  or  as  in- 
voking: the  equitable  remedy  of  cancellation,  and 
does  not  state  a  cause  of  action  in  claim  and 
delivery. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ig  4S1,  491.  507-^12,  537,  j539-G46, 
569,  eiS;  Dec  Dig.  «=»123.] 

2.  Beplevih  «=358  —  CoHFZjkxnr  —  Sum- 

OIXNCT. 

A  complaint  In  claim  and  delivery,  wbidi 
alleges  that  plaintiff's  assignor  was  the  owner  of 
the  personalty  in  question  up  to  end  inclnding 
the  time  he  assigned  the  property  and  his  right 
to  sue  for  it  to  plaintiff,  and  which  shows  that 
plaintiff,  brought  his  actiom  the  mj  following 
the  assignment,  alleging  that  tlie  prop«wt7  had 
been  previously  assigned  to  himf  states  a  cause 
of  action  in  claim  and  delivery,  good  against 
a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §§  211-214;   Dec.  Dig.  «=»o&.] 

3-  OOBPtfBATIONS    €=>123— &r0CK— ABBOLDTB 
TbARSPEB  as  PLBDOB— EiVJDENCB. 

Evidence  held  to  sustain  a  finding  that  a 
transfer  of  corporate  stock  by  the  maJKer  ai  a 

notq  to  the  payee  was  not  a  sale,  but  a  pledge. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  481,  401,  807-512,  537,  S31Mi46, 
869,  «18;  Dec.  Dig.  *»123.] 

4.  CosPOBAiiONB  ^123  —  Stock  —  Pubdog 

DlsnifGUISHED   FBOU  SaLS. 

Where  a  maker  of  a  note  executed  an  in- 
strooMnt  which  recited  the  indebtedness  and 
the  pledge  of  certain  stock  to  secure  it,  and 

which  provided  that  it  was  mutually  agreed 
that  the  debt  should  be  canceled  and  that  the 
maker  should  have  the  right  to  purchase  t&e 
same,  at  any  time  pTi<v  to  a  desigDatad  tutnre 
date,  for  the  amount  of  the  debt  and  interest, 
the  instrument  did  not  evidence  a  sale  of  the 
stock,  or,  if  so,  the  maker  had  the  absolute 
right  to  repnrchase  It  within  the  time  specified. 

[Ed.  Note. — For  other  eases,  see  Corporations, 
Gent.  Dig.  Sg  481,  4fil,  607-612,  837.  539-G4«, 
569,  618 ;  Dec.  Dig.  «=>123.1 

5.  COBPOBATIONS  «=»128— STOCK— PLE DQtt— 
Pl^SADIN  a~-EviDBNC£. 

A  complaint,  praying  for  the  cancellation 
of  a  note  and  the  retransfer  of  corporate  stock 
pledged  to  secure  it,  need  not  allege  actual 
fraud  by  the  payee  in  securing  the  signature  of 
the  maker  to  an  instrument  transferring  tlie 
stock  to  the  payee,  subject  to  an  option  to  the 
maker  to  repurchase  within  a  specified  time, 
to  permit  evidence  that  the  instrument  was 
not  intended  to  evidence  a  sale^  for  the  act  of 
the  payee  in  elaiming  own^xhin  oi  the  ■  stock 
was  an  essential  ingredient  of  the  action,  and 
the  fraud,  if  any,  of  the  payee,  could  be  proved, 
provided  the  complaint  pleaded  the  facts  of  the 
transaction  sufficient  to  raise  the  implication  of 
fraud,  or  showing  that  the  claim  of  the  payee, 
if  sustained,  would  work  a  fraud  on  the  rights 
of  the  maker. 

[Ed.  Note- — For  other  cases,  see  Corporations, 
Cent  Dig.  SS  481,  491,  607-512,  637,  539-546, 
669,  618;  l5e&  Dig.  «=»m.] 

6.  MoBTQAaEB  ®=^37  —  ABsoLnrE  Deeds  as 
MoBTGAGES— Evidence. 

Parol  evidence  is  admissible  to  show  that 
a  deed  absolute  in  form  is  In  fact  a  mortgage, 
though  there  was  no  actual  fraud  imputed  to 
the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §3  97-107;  Dea  Dig.  «==>37.] 
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7.  COBPOBATioNfl  «=s>123  —  Stock  —  Salk  ob 

PUDOB— BVIDENCa. 

Parol  evidence  u  admissible  to  show  that 
a  transaction  on  Its  face  a  sale  of  corporate 
stock  was  but  a  pledge  thereof  to  secure  a  debt. 

[Ed.  Note.— For  other  cases,  see  Cwporations, 
Cent.  Dig.  5§  481,  491,  507-512,  537,  53ft-fi46, 
569,  618 ;  Dec.  Dig.  «=3l23.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  Albert  E.  Golden  against  Oscar 
Fischer  and  another.  From  a  Judgment  for 
plalutUC,  defendant  nahoed  appeals.  Affirmed. 

West  &  de  Joarnel,  of  San  Francisco  (X. 
C.  West,  of  San  Franclsoo,  of  coanael),  for 
appenant  Jas.  H.  Boyer,  df  San  Fianciaco, 
for  respondent  Oold^  Seldenberg  &  Davis, 
of  San  Francisco,  for  respondent  NatLmal 
WlreleoB  TeleplicHie  &  Telegraph  Ca 

HART,  3.  The  object  of  this  suit  Is  to 
obtain  a  decree  for  the  cancellation  and  sur- 
rendering to  the  plaintiff  <tf  a  certain  prom- 
issory note,  executed  and  delivered  to  the 
appellant  by  the  plaintiff's  assignor,  and  for 
the  retransfer  of  80,000  shares  of  stotA  in  the 
Aerial  Telephone  &  Power  G(Hnpany,  a  cor^ 
poratlon,  which  were  pledged  by  the  plain- 
tiff's asdgnor  to  the  appellant  to  secure  the 
payment  of  said  note.  The  action  was  tried 
by  the  court  sitting  without  a  Jury,  and  the 
plaintiff  was  given  Judgment,  from  which 
this  appeal,  supported  by  a  bill  of  exceptions, 
Is  presented  by  the  defendant  Fischer. 

The  complaint  states  that  the  pIsintUTs  as- 
signor, Frank  J.  Golden,  on  or  about  the  28d 
day  of  June,  1911,  borrc^ed  from  the  de- 
fendant Oscar  Fischer  the  sum  of  ¥1,000, 
gave  the  latter  his  promissory  note  as  evi- 
dence thereof,  i>ayable  on  the  23d  day  of 
September,  1911,  and  as  security  for  its  pay- 
ment pledged,  assigned,  and  delivered  to  said 
Fischer  80,000  shares  ot  the  capital  stock  of 
the  Aerial  Telephone  &  Power  Company ; 
that  on  the  1st  day  of  April,  1912,  the  said 
Aerial  Company  by  due  legal  proceedings 
had  in  the  superior  court  in  and  for  the  dty 
and  county  of  San  Francisco,  was  dissolved, 
and  the  directors  thereof  ordered  to  distrib- 
ute its  property  to  Its  stodEholders,  in  pro- 
iwrtlon  to  the  amount  of  stock  held  by  said 
stockholders ;  that  prior  to  the  dissoIuHon  so 
effected  the  Aerial  Company  transferred  and 
conveyed  to  the  defendant  Natlonai  Wireless 
Telephone  &  Telegraph  Company  all  Its  as- 
sets and  property  for  and  in  consideration  of 
the  transfer  to  said  Aerial  Company  of  700,- 
000  shares  of  the  capital  stock  of  said  de- 
fendant Wireless  Company,  and  that  in  the 
distribution  of  the  assets  of  the  Aerial  Com- 
pany the  plaintiff's  assignor  became  entitled 
to  80,000  shares  of  said  Wireless  Company ; 
that  the  stock  pledged  to  the  defendant 
Fischer,  as  above  explained,  entitled  the 
plaintiff's  assignor  to  80,000  shares  of  the 
capital  stock  of  the  said  Wireless  Company. 


It  Is  further  alleged  that  the  said  Frank  J. 
Golden  was  the  sole  and  exclusive  owner  of 
said  stock  on  the  23d  day  of  June,  1911,  on 
which  day,  as  seen,  he  transferred  the  same 
as  a  pledge  to  Fischer  to  secure  said  note; 
that  the  appellant  has  never  sold  said  stock 
or  forecBoeed  said  pledge;  that  on  the  23d 
day  of  August,  1912  (the  day  immediately 
preceding  that  uptm  which  this  action  was 
Instituted),  said  Frank  J.  Golden  tendered 
to  Fischer  the  amount  of  the  indebtedness 
then  due  on  said  note,  but  that  Fischer  then 
refused  "and  stIU  refuses"  to  accept  payment 
of  said  indebtedness  or  to  return  the  said 
stock  to  the  said  Frank  J.  Golden  or  to  the 
plaintiff;  that,  on  said  23d  day  of  August, 
1912,  said  Golden  assigned  to  the  plaintiff 
said  stock  and  any  cause  of  action  accruing 
in  his  favor  and  against  the  defendants  by 
reason  of  the  transactiMi  described  In  the 
complaint.  The  complaint  also  contains  aver- 
ments entitling  the  plaintiff  to  pendente  Ulte 
injunctive  protection  against  the  sale  or  oth- 
er dispoeltitxi  of  the  stock  by  Fischer. 

The  complaint  was  not  challenged  on  spe- 
cial grounds,  but  the  defendant  Fischer  In- 
terposed thereto  a  general  demurrer,  which 
was  overruled,  and  thereupon  he  replied  to 
the  ctHnplalnt  by  way  of  a  plea  in  confession 
and  avoidance.  Thus  he  admitted  that  the 
stock  referred  to  In  the  complaint  was  p/ledg- 
ed  to  him  by  Frank  J.  Golden  to  secure  the 
latter's  promissory  note,  mentioned  in  the 
complaint,  but  alleged  that,  on  or  about  the 
7th  day  of  June,  19X2,  "the  said  Frank  J. 
Golden,  by  an  Instrument  In  writing.  In  con- 
sideration of  the  cancellation  of  the  said  debt 
then  due,  owing,  and  unpaid  by  him  to  this 
defoidant  as  aforesaid,  sold,  conveyed,  trans- 
ferred, and  delivered  to  thia  defendant  all 
his  right,  title,  and  interest  in  and  to  the 
said  stock."  Certain  other  allegations  of  the 
complaint,  to  wit,  that  Fischer,  after  the 
note  became  due  and  payable,  agreed  to  ex- 
tend the  time  for  its  payment  txom  month  to 
month,  that  on  the  23d  day  of  August,  1012, 
there  remained  due  Fisdbn  on  said  note  the 
sum  ct  f  1,100,  or  any  other  sum,  that  said 
Golden,  tm  the  28d  day  <mC  August,  1912,  ten- 
dered Fischer  full  payment  of  said  note,  and 
that  said  Golden  demanded  the  cancellation 
and  return  of  said  note^  are  denied. 

[1,  2]  The  point  first  submitted  by  the  ap- 
pellant la  that  the  court  erred  in  overruling 
the  demurrer  to  the  first  amended  complaint 
The  contention  Is  that  this  Is  an  action  in 
claim  and  delivery,  and  that,  to  state  such  a 
cause  of  action,  it  is  essential  that  the  com- 
plaint should  expressly  aver  that  the  plain- 
tiff is  the  owner  or  entitled  to  the  possession 
of  the  property  so  sought  to  be  recHalmed. 
and  that  the  complaint  here  nowhere  con- 
tains such  an  averment  As  we  view  this 
action,  the  ultimate  purpose  thereof  Is,  sub- 
stantially, to  secure  a  decree  detAarlng  that 
the  transaction  involved  here  constituted  a 
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pledge,  rather  than  the  sale  of  the  property 
in  dispute,  and  is  analogous  to  an  action  to 
have  a  deed,  absolute  npon  its  face,  declared 
to  have  been  intended  by  the  parties  to  op- 
erate as  a  mortgage  only.  Bnt,  if  this  view 
Df  the  nature  of  the  relief  here  sought  be, 
strictly  speaking,  incorrect.  It  is  nevertheless 
tme  that  the  remedy  Invoked  by  the  prayer 
of  the  complaint  and  which  Is  Justified  by 
the  avennenCs  thereof,  while  necessarily  hav- 
ing the  effect,  npon  the  granting  of  the  re- 
lief appropriate  thereto,  ct  establishing  In 
the  plaintiff  the  owQershlp  of  the  stock  and 
the  rlg^t  to  the  return  thereof  (oondlttoned, 
of  coarse,  upon  the  paymoit  of  the  indebted- 
ness  for  which  it  was  pledged)  is  not  appro- 
priate to  claim  and  delivery  bat  Is  the  equita- 
ble remedy  of  cancellatl(ni.  We  therefore 
condu^  that  In  no  view  is  the  acthm  claim 
and  dellT«ry  In  form. 

Conceding,  however,  for  the  purposes  of 
this  decision,  that  the  action  Is  in  claim  and 
deUvery.  still  we  brieve  that  the  complaint, 
as  against  a  general  demurrer,  meets  the  re- 
qnirement  of  snch  an  action  In  the  partlcnlar 
as  to  which  it  is  thus  challenged.  All  through 
that  pleading  it  is  alleged  that  Frank  J. 
Golden  was  the  owner  of  the  stock  in  qnes< 
tlon  up  to  and  including  the  23d  day  of  Au- 
gust, 1912,  when,  it  la  allied,  he  assigned 
the  stock  and  his  right  to  sue  for  it  to  the 
lAalntlfr,  and  the  plaintiff  broug^it  this  action 
the  day  following  said  assignment,  ailing 
that  the  stock  had  previously  been  assigned 
to  him.  This  case,  ther^ore,  comes  squardy 
within  the  rule  as  laid  down  in  the  cases  of 
Irish  T.  Sunderhaus,  122  Gal.  806,  54  Fae. 
1113,  and  Krleger  v.  Feeny,  14  Cal.  App.  «48, 
112  Paa  903,  wherein  It  is  held  that,  where  a 
complaint  alieges  that  the  claim  tipcm  which 
the  plaintiff  de<darea  "was  duly  assigned  to 
this  plaintiff  before  the  commencement  of 
this  action,"  the  pleading,  while  perhaps  In- 
sufficient to  withstand  the  attack  of  a  spe- 
cial demarrer,  is  good  as  against  a  gen««l 
demnrrer. 

[S]  It  is  next  insisted  that  the  flndlnga  are 
not  supported  by  the  evidence,  but  there  Is 
clearly  no  substantial  ground  for  such  an 
objection  here,  as  a  brief  examination  of  the 
testimony  wfll  readily  disclose.  As  stated  in 
the  complaint,  Frank  J.  Golden,  on  the  23d 
day  of  June,  1911,  borrowed  fnnn  tlu  de- 
fendant Fischer  the  sum  of  fl,000,  gare  the 
latter  his  note  therefor  payable  three  months 
from  Its  dat^  and,  to  secure  the  repayment 
of  the  money  so  borrowed,  pledged  to  Fisch- 
er 80,000  shares  ot  stock  of  the  Aerial  Com- 
inny.  This  stodi,  so  a  witness  teaUfled,  was 
worth  about  15  cents  per  share,  or  ¥11,000  in 
excess  of  the  sum  to  secure  the  repayment  of 
which  it  was  pledged. 

Golden  testified  that  he  paid  the  Interest 
on  the  note  aod  that,  about  the  time  of  the 
date  of  its  maturity  (September  23,  1911),  an 
oral  understanding  was  had  between  him 
and  Flsdier  that  the  time  of  the  payment  of 


tb.e  principal  should  be  postponed  or  extend- 
ed ttom  mouth  to  month.  Agreeably  to  this 
understanding,  the  note  was  on  said  Septem- 
ber 23d  renewed,  the  interest  having  been 
paid  up  to  that  date,  upon  the  further  un-  * 
derstandlng  that  from  that  time  on  Golden 
was  to  pay  Interest  on  the  note  at  the  rate 
of  ¥25  per  month  In  advance.  Thus  the  mat- 
ter stood  unta  the  Tth  day  of  June,  1912, 
when  Golden,  at  the  request  of  Fischer,  sign- 
ed a  document  presented  to  him  by  the  lat- 
ter, and  which  purported  to  evidence  the  sale 
of  said  stock  by  Golden  to  Fischer.  The  In- 
strument recited  the  fact  of  the  Indebtedness 
of  Golden  to  Fischer,  as  evidenced  by  the 
promissory  note  of  the  former,  the  fact  of 
the  pledging  of  the  stock  in  question  to  se- 
cure the  payment  of  said  indebtedness,  and 
the  fact  that  said  Indebtedness  "was  now  past 
due  and  unpaid,"  and  concluded  with  a  state- 
ment that  "it  is  hereby  mutually  agreed  by 
and  between  said  parties  that  said  debt  shall 
be  and  Is  hereby  canceled,  and  said  stock  shall 
now  become  the  property  of  Oscar  Fischer," 
and  that  "said  Frank  J.  Golden,  his  succes- 
sors or  assigns,  or  the  bearer  of  the  duplicate 
of  this  agreement,  shall  have  the  right  or 
option  to  purchase  said  stock  at  any  time  to 
the  23d  daj  <tf  Jiil7>  1912,  for  the  sum  of  fly 
100." 

Bxplalnlng  the  mottve  for  the  execution  of 
the  fM«golng  document,  Golden  testified  that, 
Just  prior  to  its  execution,  Fischer  called  at 
his  (Ctolden's)  oflQce  and  said  to  him  that  he 
had  been  advised  that.  In  case  "anything  hap- 
pened" to  Golden  and  it  became  necessary  to 
enforce  a  collection  of  the  note,  he  (Fischer) 
would  be  compelled  to  bring  an  action,  ob- 
tain a  Judgmoit,  and  thm  sell  the  8to<^  un- 
der an  execution,  and  thm  pressed,  in  or- 
der to  avoid  the  expense  and  trouble  of  an 
action,  that  Goldw  sign  the  Instroment  above 
referred  to.   Fischer  added: 

"Now,  it  yon  will  sign  this  agreement,  the 
matt  era  can  nm  on  just  the  same  as  tbcy  hava 
heretofore.  Tou  may  pay  tbe  interest  as  yon 
have  paid  it.  and  when  you  are  ready,  you  may 
take  up  the  itodc." 


Golden  replied  that  he  was  willing  to  sign 
the  agreement,  but  that  he  would  consider  the 
transaction  in  the  same  light  as  it  always  had 
been.  Golden  further  said  to  Fischer  tJiat  he 
had  received  several  offers  to  buy  the  stock, 
but  had  refused  them.  He  also  said  that  a 
Mr.  Goldman  would  lend  him  the  money  to 
take  up  the  stock  whenever  he  desired  to  do 
BO.  Fischer  replied  that  he  (Golden)  "had 
Just  as  well  let  this  loan  stand  until  he 
(flscher)  needed  the  money."  Thereupon, 
with  the  distinct  understanding  that  the  na- 
ture of  the  transaction  as  it  was  originally 
executed  should  not  thereby  be  changed  or 
affected,  Golden  signed  the  Instrument  or 
agreement,  to  which  Fischer  also  subscribed 
his  name. 

The  promissory  note  was  not,  at  tbe  time 
of  the  execution  of  said  agreement,  nor  at 
any  other  time*  redelivered  by  Fischer  to 

Digitized  by  Google 


800 


149  PACIFIC  BEFOBTBB 


(CaL 


Gol43eD ;  the  former  still  boTdlng  U  when  tbe 
trial  of  thli!  action  took  place.  Frank  J. 
Golden  testified  that  he  received  no  money  or 
property  of  any  other  kind,  or  was  given  no 
promise  of  money  or  other  prt^rty  by  Fisch- 
er or  any  other  person,  for  signing  the  agree- 
ment. On  the  23d  day  of  July,  1912,  which 
was  the  last  day  of  the  time  within  which, 
under  the  agreement.  Golden  or  his  succes- 
sors in  interest  might  exercise  the  "option"  of 
"repurchasing"  the  stock.  Golden  called  on 
Fischer  and  offered  to  take  up  the  note  and 
the  stock  by  the  payment  of  the  amount  then 
due;  but,  according  to  Golden's  testimony, 
Fischer  refused  the  offer,  saying  to  Golden: 
"Let  it  run  another  month.  I  don't  want  the 
money  to-day."  It  was  then  agreed  between 
them  that  the  time  for  the  payment  of  tbe 
money  be  extended  to  the  23d  day  of  August, 
1912.  On  the  22d  day  of  August,  1912,  Gold- 
en met  Fiscdier  at  on  office  in  the  MlUs  Build- 
ing, San  Francisco,  and,  tesUfled  Golden: 

"I  told  him  that  I  would  be  ready  to  pay  him 
the  $1,125  due  on  this  loan  on '  Uie  following 
day,  toe  23d,  the  day  upon  which  it  was  due. 
Mr.  Fischer  was  first  evaalve,  and  then  be  final- 
ly said  'Frank,  I  don't  believe  I  will  let  you 
have  that  stock;  that  stock  is  mine.'  'Well,' 
I  says,  'how  do  you  make  that  out?*  'Well,' 
he  says,  'you  didn't  take  it  up  on  the  2Sd  of 
July,  as  yoa  amcd,  and  I  have  decided  to  keep 
the  stock.'" 

Qdden  tJnamajKOt  stated  to  Flachcar  that 
he  (Gold^)  bad  tbe  mwey  with  wbldi  tx>  pay 
the  di^  uut  would  have  It  in  his  (Ooldea'a) 
office  between  12  uid  1  o'clock  the  toUowing 
day,  August  23d.  Fischer  relied  that  be 
would  not  aoc^  tbe  monefi  but  would  ntaln 
tbo  stodL  Fladier,  bowever,  finally  promised 
Ooldw  that  be  would  call  at  the  latt^s  office 
tte  next  day  between  tbe  bffora  of  12  and 
1  o'clock ;  but  he  AUed  to  keep  his  promise. 
niereafCer,  and  on  aaid  28d  day  ot  August, 
Golden,  with  the  sum  of  ¥1^25  in  gold  (the 
amount  of  the  debt)  in  his  possession  and  ac- 
companied by  the  plaintiff,  called  at  the  resi- 
dence of  FlBCfaer,  the  latter  having  no  office 
at  that  time,  for  the  purpose  of  peylng  off 
the  indebtedness.  Fischer  was  not  then  at 
bis  residence,  according  to  informatl(m  Gold- 
en received  tbeie,  and  be  repeated  the  visit 
to  said  residence  four  different  times  there- 
after on  tbat  day,  with  tbe  same  result.  Gold- 
en then  prepared  a  letter,  addreraed  to  Fisch- 
er, and  deposited  tbe  same  under  the  door  of 
tbe  tatter's  residence,  In  wbldb  he  informed 
Fischer  that  he  (Golden)  bad  remained  at 
his  office  between  the  hours  of  12  and  1 
(^clock  tbat  day,  but  that  Fischer  foiled  to 
keep  hiB  premise  to  be  at  said  office  at  that 
time;  that  be  thereupon  visited  bis  (Flscdt- 
n's)  resld«ice,  at  No.  Fredericdr  street, 
"several  times  this  afternoon  and  evetiing 
to  pay  you  tbe  sum  of  $1,126,  the  aniount 
due  you,  •  •  •  but  received  no  response 
to  tbe  door  bell";  that  "I  aXn  prepared  to  pay 
yoa  said  sum  of  ¥1,12&  In  United  States  gold 
odn,  and  also  any  and  all  other  sums  due  you 
on  my  promissory  note  or  otherwise,  and  de- 


mand from  you  tbe  cancellation  of  said  note 
and  the  retransfer  of  said  80,000  shares  ot 
stock."  The  letter,  contlDuln&  concluded  as 
follows: 

"Please  call  at  my  office,  802  Hewes  Building, 
San  Francisco,  and  receive  said  money,  or  tele- 
phone me  at  my  office,  Douglass  832,  and  X  will 
meet  you  at  any  place  you  des^ate  and  pay 
all  sums  of  money  due  you  and  receive  said 
note  and  atoc^," 

Fischer  made  no  reply  to  said  letter,  nor 
would  he  ever  receive  the  money  trran  Gold- 
en in  ^tlngulstainent  of  the  obligation  evi- 
denced by  Golden's  nota 

Annie  lfUl«,  stenographer  in  Fraxdc  J. 
Goldoi's  office,  testified  that  she  was  present 
in  said  office  on  the  23d  day  of  July,  1012, 
wboi  the  defendant,  Fischer,  was  there,  and 
tbat  she  beard  the  latter  say  to  Golden, 
"Well,  Frank,  we  will  let  our  matter  go  until 
next  month ;"  to  which  Golden  replied,  "Well, 
Mr.  Fischer,  if  you  need  the  money,  I  have 
made  arrangements  with  Mr.  Goldman,  and  I 
can  get  it  for  yoa"  Flsdier  retrated.  "Oh, 
that's  all  right ;  you  have  got  enough  trouble 
this  month  [referring  to  a  death  which  oo> 
curred  in  Goldm's  fomily  a  few  days  previ- 
ously] ;  I  wm't  need  it  until  next  month." 

We  have  now  presented  a  synt^s  of  aU 
tbe  testimony  introdnced  in  the  case,  and  to 
wbicb  the  appelant  affirmatively  vouchsafed 
no  r^ly  by  way  of  proof.  The  defendant 
Fischer  moved  for  li  nonsuit  <hi  the  close  of 
the  plaintiff's  case,  and  the  same  was  denied. 

[4]  Th^  is  hardly  any  necessity  tcx  a 
discussion  here  of  the  effect  oi  tbe  testimony, 
for  it  idainly  speaks  for  ItselfL  No  one  can 
read  it  and  find  any  possible  reason  for 
doubting  tbat  U  not  cmly  amply  supports,  but 
that  it  justifled,  the  finding  tbat  tbe  transac- 
tl<»i  of  June  7,  1012,  whereby  the  parties  to 
this  appeal  execnted  the  agreement  purport- 
ing to  be  evidence  of  the  sale  of  the  stock  by 
Golden  to  Fischer,  did  not  in  fact  constitnte 
a  sale,  and  that  it  was  not  intended  or  un- 
derstood to  operate  as  such.  Tbe  character 
and  the  language  ot  the  Instrumoit  itself 
seem  to  us  to  sustain  tbe  testimony  of  Gold- 
en  upon  tbat  point  It  is  not,  in  fwra,  strict- 
ly a  bill  of  sel^  which  is  ordinarily  the  mode 
of  evidencing  the  transfer  of  title  to  personal 
pn^perty,  even  though  such  an  Instrument  aa 
the  one  here  might,  under  certain  conceivable 
circumstances  (not  present  here),  properly  be 
so  construed.  It  is  a  bilateral  agreement  and 
betwe^  a  pledgor  and  pledgee  of  the  stock, 
and,  considered  by  the  light  of  the  only  testi- 
mony in  the  case,  undoubtedly  it  was  intend- 
ed to  mean  that,  within  the  time  specified. 
Golden  or  bis  successors  or  assigns,  "or  the 
bearer  o£  tbe  duplicate  of  this  agreemoit," 
may  secure  a  return  of  the  stock  by  paying 
the  amount  of  Qolden's  'indebtedness  to 
Flsdber. 

But  even  if  ttie  agreemmt,  upon  its  fSc^ 
might  be  construed  according  to  tbe  view 
ot  tbe  appellant,  It  is  very  plain  that  sucb  a 
construction,  under  the  testimony  as  to  the 
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value  of  the  stock,  would  l«ad  to  aji  obvious 
absnrdlty,  and  the  rule  Is  tbet,  where  the 
laoguage  of  a  coutract  Is  not  altogether  free 
from  ambiguity  as  to  Its  meaning,  such  lan- 
guage must  not  be  given  an  tnterpretatiou 
which  would  Involve  an  absurdity.  -  Section 
1638,  Civ.  Code.  The  disparity  between  the 
value  of  the  stock,  as  fixed  by  the  witness 
Leon  GcAdman,  a  stockbroker,  and  the 
amount  for  which  Fischer  claims  to  have  pur- 
chased It  from  Frank  J.  Golden,  Is  so  great 
as  to  irresistibly  lead  to  the  conclusion  that 
the  latter  could  not  have  Intended  the  trans- 
action as  a  sale.  It  Is  scarcely  necessary  to 
suggest  that  no  one  in  his  right  senses  would 
transfer  the  title  to  property  of  the  approxi- 
mate value  of  $12,000  to  another  in  consider- 
ation of  a  promissory  note  for  the  sum  of 
$1,125.  Nor  is  it  probable,  if  the  transaction 
had  been  intended  as  a  sale  that  the  vendor 
would  not  have  insisted  upon  a  cancellation 
and  redellrery  to  him,  at  the  time  of  the  sale, 
of  his  promissory  note,  which  constituted,  ac- 
cording to  the  agreement,  the  sole  considera- 
tion for  the  alleged  transfer.  But,  even  If 
the  transaction  was  Intended  as  a  sale.  Gold- 
en had  the  absolute  right  or  option  to  re- 
purchase the  stock  within  the  time  specified 
in  the  agreement ;  and  that  he  <^ered  to  "re- 
pur^ase"  It  within  said  time,  as  the  court 
found  was  true.  Is  borne  out  by  the  undisput- 
ed testimony  of  Golden,  the  appellant  him- 
self, however,  at  that  time  Insisting  that  the 
matter  of  the  "repurchase"  be  postponed  for 
another  month  from  the  last  da^  of  said  time, 
and  Golden  agreeing  thereto,  and  renewing 
his  offer  at  the  time  to  which  it  was  thus  ex- 
tended. 

But  we  have  suflaciently  dwelt  upon  the 
point  that  the  evidence  does  not  support  the 
findings  of  fact  vital  to  the  support  of  the 
judgment.  As  before  stated,  there  la  no  pos- 
sible ground  to  support  the  claim  that  It  does 
not.  In  fact,  so  far  as  this  claim  is  concern- 
ed, this  appeal  Is  not  even  within  the  shadow 
of  a  foundation  for  its  support. 

[$]  It  Is  next  claimed  that  the  court  seri- 
ously erred,  with  resultant  damage  to  the 
rights  of  the  appellant,  in  allowing  parol  evi- 
dence showing  that  the  transaction  of  June  7, 
1912,  did  not  involve  a  sale,  or  was  not  in- 
tended to  change  the  legal  relations  of  the 
parties  as  they  had  up  to  that  time  existed. 
It  seems  to  be  the  view  of  learned  counsel 
that,  to  render  parol  testimony  admissible  for 
the  purpose  of  showing  that  an  instrument  of 
the  character  of  the  one  here  was  not  intend- 
ed to  have  the  effect  which  Its  language  might 
imply.  It  is  necessary  to  charge  in  the  com- 
plaint actual  fraud  or  coercion  or  some  oth- 
er Illegal  means  In  the  procur^ent  of  the 
execution  ot  the  writing.  But  we  hold  this 
to  be  an  erroneous  view  so  t&T  as  it  is  sou^t 
to  be  applied  to  the  case  at  bar.  It  was  not 
requisite  to  plead  actual  fraud  or  a  resort  to 
other  illegal  methods  In  securing  the  signa- 
ture of  Gfdden  to  tbB  agreement  to  Juatl^ 


the  admla8l<m  ot  testimony,  extrinsic  to  the 
agreement  itself,  showing  or  tending  to  show 
that  said  instrument  was  not  Intended  to 
stand  as  the  evidence  of  a  sale.  Indeed,  there 
was  no  evidence  to  support  allegations  of 
actual  fraud  or  coercion  in  the  procurement 
of  the  execution  of  the  agreement,  and  the 
agreement,  In  its  conception,  inception,  and 
execution,  so  far  as  the  evidence  gives  any 
direct  Information  on  the  subject,  might  have 
been  characterized  by  perfect  good  faith  on 
the  part  of  Fischer  and  with  the  intention  In 
him  then  that  it  should  operate  as  Golden 
testified  was  the  understood  purpose  of  the 
pajtics  with  respect  thereto  at  tfhe  time 
of  Its  executlcm.  The  fraud,  so  far  as  there 
Is  any  direct  disclosure  upon  that  subject  by 
the  proofs,  arose  in  the  snbseguent  act  of 
Fischer  In  attempting  to  treat  the  agreement 
as  an  evidence  of  a  sale  of  the  property  rath- 
er than  as  a  pledge  thereof  to  secure  a  debt 
vastly  less  in  amount  than  the  value  of  the 
property.  The  facts  as  to  his  conduct  in 
claiming  ownership  of  the  stock  upon  his 
construction  of  the  agreement  speak  for  them- 
selves, and,  If  fraud  was  an  essential  In- 
gredient of  the  action,  It  was  only  necessary 
to  plead  the  facts  of  the  transaction  as  they 
occurred  to  raise  the  implication  of  fraud,  or 
to  show  thot  the  claim  of  Fisdier,  If  sus- 
tained, would  work  a  fraud  upoo  the  just 
rights  of  Golden. 

[I]  But  it  is  as  firmly  settled  as  any  role 
of  law  may  be  that  parol  testimony  is  compe- 
tent to  show  that  a  deed,  absolute  upon  its 
face,  was  not,  as  a  matter  of  fact,  intended 
to  convey  the  absolute  ffee,  but  to  operate  only 
as  a  mortgage,  and  this  relief  is  available  in 
such  a  case,  even  If  there  was  no  actual 
fraud  imputed  to  the  mortgagee  In  the  trans- 
action. It  Is  only  necessary  to  refer  to  a  few 
cases  lucidly  explaining  and  aptly  applying 
this  principle.  See  Peninsula,  etc.,  Co.  v.  Pa- 
cific S.  W.  Co.,  123  Cal.  G94,  56  Pac.  604; 
Woods  V.  Jensen,  130  Cal.  20C,  62  Pac.  473; 
Gouts  V.  Winston,  153  Cal.  690,  96  Pac.  357. 

[7]  There  Is  no  reason  In  principle  why 
the  same  rule  should  not  appropriately  be 
applied  where  the  subject  of  the  transaction 
is  personal  property,  and  we  hold  that  it 
does,  and  that  the  rulings  complained  of  did 
not  contravene  the  rule  forbidding  the  al- 
teration, or  variation,  or  modification  of  a 
written  Instrument  by  parol  testimony,  and 
were  therefore  legally  proper  and  correct. 

There  are  some  other  rulings  admitting 
certain  testimony  to  which  exceptions  were 
reserved,  and  which  are  here  urged  as  having 
been  of  sufficleat  force  to  exert  a  prejudicial 
influence  in  produdng  the  result  arrived  at 
by 'the  trial  court  We  have  examined  these 
rulings,  and  are  convinced  from  sudti  exam- 
ination tbift  their  efTect  was  only  to  adiult 
Into  the  record  relevant,  competent,  and  pe- 
culiarly pertinent  testimony  under  the  theory 
of  the  action  as  we  understand  and  have  ex- 
plained It 
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The  motion  for  a  nonsuit  was  propaly  d» 
nled,  and  the  Judgment  ts  affirmed. 


We  cMicnr: 
NBTT,  J. 


GHIPMAN,  P.  X;  BITBr 


PEOPLE  T.  SOULBOTES.  (Cr. 

(Diatcict  Coart  of  Appeal,  Flnt  District.  CU- 
ifbmia.  April  30.  1916.) 

1.  IKFANTB  «S»20— C^WNAL  BESPONSIBIU;- 

TT— Indbcent  Assault. 

In  a  proaecutlou  for  committing  a  lewd 
and  lascivious  act  with  a  child  13  years  old, 
evidence  held  not  to  warrant  setting  tbe  ver- 
dict aside  as  having  been  rendered  uuAer  the 
inflnence  of  passion  or  prejudice. 

[Qd.  Note.— For  other  cases,  see  Infants^ 
Cent  Dig.  S  20 ;  Dec  Dig.  >8=»20.] 

2.  WiTNEissES  «=»372— Cbbdibilitt. 

Questions  on  cross-examination  to  a  wit- 
ness in  a  criminal  case,  eliciting  testimony  that 
she  had  been  intimate  with  defmdant,  are  prop- 
er as  tending  to  show  her  intraest  in  defendant, 
affecting  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CenL  Dig.  |S  H92-1199;  Dec.  Dig.  i^372.] 

3.  CaiiiiNAL  Law  €=»1036— Appeal  ahd  Ea- 

BOBr— KESEBVAnON  OF  OBJECTIONB. 

Where  an  objection  to  a  queatimi  in  a 
CTUninal  case  is  sustained  and  Its  aBlcing  is  not 

objected  to  as  misconduct,  defendant  cannot  on 
appeal  complain  thereot 

[Bd.  N'ote.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  »  1631-1630,  263»-2641; 
Dec.  Dig.  «=>1036.J 

Appeal  from  Supeflor  Court,  City  and 
County  of  San  Francisco;  WilUam  P.  Law- 
lor.  Judge. 

John  Soulcotes  was  conrlcted  of  commit- 
ting a  lewd  and  lascivious  act  with  a  child 
13  years  old,  and  from  the  Judgment  and 
from  denial  of  a  new  trial  he  aHKals.  Af- 
firmed. 

See,  also.  146  Pac. 

Albert  Lk  Johnson  and  F.  J.  Schubl,  both 
of  San  Francisco,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  for  the  Peoide. 

PER  CURIAM.  The  defendant  was  in- 
formed against  for  committing  a  lewd  and 
lascivious  act  with  a  child  13  years  of  age. 
He  was  found  guilty,  and  aentenced  to  10 
years  In  the  state  prison.  This  apiieal  Is  tak- 
en from  the  Judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

The  prosecutrix  and  the  defendant  lived 
on  the  same  Qoor  in  a  hotel  on  Third  street 
in  San  Francisco.  According  to  her  testi- 
mony the  defendant  on  December  20,  1013,  at 
about  4  o'clocl£  In  the  afternoon,  came  into 
the  kitchen  of  a  3-room  suite,  In  which  she 
lived  with  her  parents,  and  aslied  her  to  go 
outside  in  the  hall  with  him.  Arriving  there, 
and  while  near  the  kitchen  door  and  also 
near  the  door  of  his  own  room,  he  raised  the 
child's  clothes  and  committed  the  act  com- 
plained of.  Neither  the  father  nor  mother 
were  present  when  the  defendant  invited  the 
child  to  go  Into  the  hallway  with  falm.  She 


testUed  Quit  while  dw  reaented  tb.9  defrad* 
ant's  conduct  she  made  no  oatcry  because  he 
asked  her  not  to  do  so,  and  that  abB  wsa  not 
afraid  of  him.  The  hallway  was  dimly  ligh^ 
ed.  She  did  not  report  tbe  Inddoit  to  her 
parrats;  and  nerer  in  tact  told  any  one 
about  It  until  about  nine  months  later,  when, 
upon  reqnest,  she  txAA  the  whole  story  to  de< 
tectlvea  of  the  San  FIranclaco  pOUce  depart- 
ment. 

[1]  While  we  are  satisfied  that  tbe  act 
charged  did  not  oocor  exactly  u  narrated — 
In  tbe  daytime,  in  Ote  ballway  of  a  Ug  hotel, 
between  two  rooms  to  which  tbe  detiendant 
had  access,  and  in  either  of  which  tbe  act 
could  have  been  performed  vitti  some  secii- 
zity  agalncit  dl8a>Tery— and  while  we  feel  tJuit 
the  stcwy  told  by  the  girl  does  crattaln  oer^ 
tain  elonente  of  ImprobaUlity,  which  were 
donbtiess  ai^ned  to  and  consldaed  by  the 
Jury,  still  we  are  not  ^wared  to  say  that 
the  story  as  a  whole  Is  so  InberenUy  Im- 
probable as  to  reqnlre  tbe  setting  aside  <tf 
the  verdict  npon  the  groimd  that  it  muat 
have  been  rendered  imder  the  influence  of 
passion  or  prejudice. 

[2]  We  find  no  error  in  tbe  ruling  of  the 
court  on  tbe  cross-examination  of  the  mcth- 
er  of  the  prosecutrix.  She  was  the  only  yrit- 
ness  called  for  the  defendant ;  and  she  testi- 
fied on  direct  examination  that  her  toi^hter 
had  admitted  to  her,  after  tbe  Information 
against  tbe  defendant  bad  bem  filed,  that 
the  defendant  had  never  t8jni>ared  with  her. 
Oa  cross-exaihlnatlOT  she  denied  that  she 
was  friendly  with  the  defendant;  but  later, 
in  answer  to  several  questions  over  objec- 
tion, she  admitted  that  she  was  inUmate 
with  the  defcmdant,  and  had  had  on  a  num- 
ber of  occasions  sexual  Intercourse  wlbi  him. 
Snch  questions  were  plainly  proper  as  tend- 
ing to  show  her  Interest  in  the  defendant, 
and  thereby  atfectlng  her  credUiUity  as  a 
witness. 

[3]  The  district  attOTney  also  asked  Uie 
witness  this  question:  "Tou  are  proud  of  It, 
are  you?  In  other  words,  you  also  took  sides 
with  htm  when  liie  was  prosecuted  for  com- 
mitting rape  upon  your  other  daughter?" 
The  objection  to  this  question  waa  sustained ; 
and  as  tbe  asking  of  it  was  not  assigned  as 
mlsccwduct,  we  are  at  a  loss  to  understand 
bow  the  defendant  can  be  heard  now  to  com- 
plain, even  If  it  be  conceded  that  the  questiom 
was  improper,  which  of  course  Is  not  dene- 
Hie  Jodgment  and  order  are  affirmed. 


PEOPLE  T.  FERNS.    (O.  64L) 
(District  Court  of  Appeal,  First  District,  OaU- 

fonia.   April  80.  1916.) 
1.  BuBOLABT  4=941— BaKAKnto—Suniom- 

CT  or  EVIDBRCS. 

In  a  proBecution  for  burglary,  evidene* 
held  sufficient  on  the  point  of  unlawful  breakini 
to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Bnnlary. 
Gent.  Dig.  H  04-108,  100;  Dee.  Dig.  «»4lJ 
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2.  BVRGLABT  ♦-JjO-^UnLAWFPI.  ENTBT. 

Where  defendant  entered  a  lodging  honae 
keeper's  room  for  the  purpose  and  with  the  In- 
tent to  coaimit  fraud  or  pettj  larceny,  he  was 
guilty  of  borglarj  onder  Fen.  Ck>de,  S  459,  ih-o- 
viding  that  every  person  who  enters  any  room 
with  intent  to  commit  grand  or  petty  larceny, 
or  any  felony,  ia  guilty  of  burglary. 

[Ed.  Note.— Fpr  other  cases,  see  Burslary. 
Cent  Dir.  U  »-12:  Dee.  Dfe. 

3.  BuROLABT  4^2  —  Value  of  Pbopebtt 
Taken. 

Where  defendant  had  entered  a  lodging 
bouse  room  with  intent  to  steal,  he  was  guilty 
of  burglary,  whether  or  not  the  property  taken 
was  Oi  Eufficieot  value  to  mnke  the  taking  a 
felony,  since  Fen.  Code,  |  4r>!),  defining  the  of- 
faise  of  burglary,  provides  that  every  person 
who  enters  any  room  with  intent  to  commit 
grand  or  petty  larceny,  or  any  felony,  is  guilty 
•f  "burglary." 

[Ed.  Note.— For  other  cases,  see  Buixlary, 
Cent  Dig.  SS  1-3;  Dec.  Dig.  «=»2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Burclary.] 

4.  BUBQUBT     «=»38  —  BlVlDBHOX  —  WJIX 

CiiECKa. 

In  a  prosecation  for  barglar?,  where  de- 
fendant was  charged  with  stealmg  articles  from 
a  lodging  house  room,  among  them  milk  bottle 
tickets,  such  tickets  found  on  his  person,  at 
bis  house,  identified  by  the  prosocoting  witness 
as  his  own  property,  were  admissible  la  evidence 
for  the  jury's  consideration  in  passing  upon  the 
issue  of  defendant's  guilt  aluiough  not  suffi- 
cient in  themselves  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  f  91 ;  Doc.  Dig.  <8=>38.] 

6.  WxTNBfiSES  «s>300— Pbivileoe  or  Acone- 
ai>— STAnuiHO  Up  voE  Idehtutcation. 
In  a  prosecution  for  burglary,  where  the 
*     court  compelled  the  defendant  to  stand  up  to 
be  identified  by  a  witness,  there  was  no  viola- 
tion of  Const  art  1,  i  18,  providing  that  do 
defendant  in  a  criminal  caae  may  be  compelled 
to  be  a  witness  against  himself. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1042,  1042H ;  Dea  Dig.  4=»800.J 

Appeal  from  Superior  Court  Alameda 
County;  William  S.  Wells,  Judge. 

Ben  Ferns  was  convicted  of  burglary,  and 
he  Appeals.  Affirmed. 

T.  L.  Chrlstlanson,  of  X>akland,  for  appel- 
lant U.  S.  Webb.  Atty.  Gen.,  for  the  People. 

FEIB  CURIAM.  The  defendant  was  con- 
Tlcted  of  the  crime  of  burglary  In  tbe  first 
degree,  and  this  appeal  Is  from  the  Judgment 
and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial. 

Tbe  facts  of  the  case  pertinent  to  the  de- 
cision of  the  points  made  In  support  of  the 
appeal  are  sulitjtantially  as  follows:  On  tbe 
2d  day  of  February,  1014,  tbe  defendant  occu- 
pied room  12  of  a  lodging  bouse  In  Oakland 
kept  by  one  Charles  Fong.  In  tbe  room 
were  a  number  of  articles,  ln<duding  a  suit 
caae,  a  small  camera  case,  an  overcoat  a 
pair  of  shoes,  a  steamboat  ticket  and  some 
uillk  botUe  tickebB.  The  defendant  left  tbe 
place  at  about  9  o'clock  tbe  next  morning. 
At  about  12  o'clock  be  reappeared,  and  asked 
Charles  Fong  If  be  migbt  occupy  the  same 
room  that  nlgbt.  Fong  replied  tbat  be  would 


be  using  tbe  room  in  tbe  eTentng  until  12 
o'clock,  and  tbat  probably  for  tbls  reason  the 
defendant  would  not  want  It  To  this  tbe 
latter  made  no  reply,  and  tbe  two  separated. 
Later  tbe  defendant  went  to  tbe  wife  of 
Fong,  and  told  her  tbat  her  husband  had 
rented  the  room  to  bim;  wberenptm  His. 
Fong  delivered  to  him  the  key  ot  the  room. 
Tbe  next  morning  the  defendant  w«s  seen 
leaving  this  room,  and  going  in  the  direction 
of  the  street  carrying  a  dress  suit  case,  and 
about  8  o'clock  in  the  evening  tbe  articles 
enumerated  above  were  missing.  When  ai*- 
rested,  milk  bottle  tickets  were  foond  In  the 
possession  of  tbe  defoidant  which  be  daimed 
belonged  to  him. 

[1,2]  It  is  urged  oa  behalf  of  tbe  appel- 
lant that  a  breaking  Is  an  essential  element 
of  burglary;  that  tbe  evidence  shows  that 
the  entry  was  lawful,  and  hence  that  there 
could  t>e  no  breaking.  But  the  defendant 
resorted  to  a  subterfuge  to  get  possession  of 
the  room ;  he  was  seen  leaving  the  place  un- 
der suspicious  circumstances,  and  when  ar- 
rested he  had  in  bis  possession  certain  per- 
sonal property  belonging  to  the  prosecuting 
witness  and  taken  from  tbe  room  occupied 
by  the  defendant  Tbe  Jury  was  Justified  in 
loferrlng  from  tbts  evidence  that  tbe  defend- 
ant entered  the  room  with  the  Intention  of 
committing  larceny.  Consequently,  as  to  this 
element  of  the  crime  of  burglary  called  In 
question  by  the  appellant  the  proof  was 
sufficient.  No  matter  what  may  be  snid  of 
the  character  of  his  entry,  as  to  whether  or 
not  it  was  lawful,  If  he  entered  the  room 
for  the  purpose  and  with  the  Intent  to  com- 
mit tbe  crime  at  grand  or  petty  larceny,  a 
perfect  case  of  burglary  was  established. 
Penal  Code,  {  459;  People  v.  Barry,  91  Oal. 
481,  29  Paa  1020;  People  v.  Brlttain,  142 
Gal.  8,  70  Pac.  814,  100  Am.  St  Hep.  96.  In 
the  former  case  tbe  court  held  that  one  who 
enters  a  store  with  tbe  intention  of  commit- 
ting larceny  is  guilty  of  burglary,  although 
tbe  entry  was  made  throuf^  the  public  en- 
trance during  business  hours.  Such  person 
la  not  one  of  the  public  invited,  and  Ike  baa 
no  right  of  entry. 

[3]  There  Is  no  merit  in  the  appellanfi 
next  contention  that  there  was  no  evidence 
to  show  tbat  the  property  taken  was  of  suffi- 
cient value  to  make  the  taking  thereof  a 
felony,  for  the  reason  that  the  statute  defin- 
ing the  offense  prpvides  that  every  person 
who  enters  a  room  with  intent  to  commit 
grand  or  petty  larceny  or  any  felony  la  guilty 
of  burglary. 

[4]  Equally  without  merit  is  the  appel- 
lant's assertion  that  tbe  milk  checks  were  not 
sufficiently  identified  to  warrant  their  admis- 
sion in  evidence.  Tbey  were  identified  by 
the  prosecuting  witness  as  bis  property ;  and 
they,  having  been  found  on  the  person  of  tbe 
defendant  at  the  time  of  his  arrest  were  ad- 
missible In  evidence,  not  as  being  sufficient 
in  themselves  to  warrant  or  sustain  his  con- 
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vlctkm,  bat  as  a  drcamstance  whldi  It  was 
proper  to  place  before  the  inry  for  their  ccm- 
slderatlon  In  passing  npMi  the  gaUt  or  Inno- 
cence of  the  defendant.  People  t.  Leng,  142 

Gal.  482,  76  Pac  222. 

[S]  It  is  next  nrged  by  counsel  for  tbe  ap- 
pellant tbat,  by  compelling  the  defendant  to 
stand  np  at  the  time  of  the  trial  for  the  pur- 
pose of  being  identified  by  a  witness,  defend- 
ant was  obliged  to  be  a  witness  against  him- 
self, contrary  to  article  1  of  section  13  of  the 
state  ConstitTitlon.  It  is  settled  law  In  this 
state  that  an  order  of  court  compelling  the 
defendant  to  stand  up  for  identlflcation  by  a 
witness  is  proper,  and  does  not  compel  the  de- 
fendant to  become  a  witness  against  himself. 
People  V.  Goldenson,  76  OaL  328, 19  Pa&  161 ; 
People  v.  OllTerla,  127  Gal.  376,  380,  58  Pac. 
772.  There  Is  therefore  no  merit  in  this  con- 
tention of  appellant. 

There  Is  no  pretense  that  the  ai^lant  was 
not  folly  advised  by  the  informatlcm  as  to 
the  predae  charge  against  him,  and  we  have 
no  doubt  that  the  information  snffldently 
stated  a  public  offense  to  support  the  Judg- 
ment 

No  error  was  committed  by  the  trial  court 
in  Its  instmctioDs  to  the  Jury. 
The  Judgment  and  order  are  affirmed. 


BRILES  €t  ux.  T.  PAULSON.  (Sac.  2129.) 
(Supreme  Oonrt  of  i^telifomia.  June  11, 1915.) 

1.  Appeal  and  Ebbob  *=>1011  —  Bkvikw— 

FiKniNQs  of  Fact. 

Where  there  is  a  lubstantial  conflict  in  the 
evidence,  the  findings  of  the  court  below  must 
be  upheld. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Qrror,  Gent.  Dig.  H  3963-3^;  Dea  ^g.  «s> 
1011.1 

2.  Ybndob  ahd  Pdbohaskb  4=3l8— Options 
— Tebhimation— Nonfebtobuance  or  Gon- 

DITIONS. 

Plaintiffa  gave  an  option  for  the  purchase 
of  land  for  a  specified  price,  the  option  requir- 
ing the  holder  thereof  to  do  certain  work  upon 
a  reservoir  dam  within  a  given  time,  and  pro- 
viding that  on  default  of  the  holder  of  the  op- 
tion the  idaintiEfs  might  terminate  the  agree- 
ment and  take  possessioD,  that  the  holder  of  the 
option  should  receive  possession  and  continue 
in  possession  while  the  agreement  remained  in 
force,  and  that  a  specified  rental  should  be  paid. 
Held  that,  on  the  failure  of  the  holder  of  the 
option  to  perform  the  required  work  within  the 
time  allowed,  bis  rights  ended,  and  plaintiffs 
could  terminate  the  option:  the  provision  for 
possession  of  the  land  not  affecting  the  ri^t  to 
terminate  the  option. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrehaser,  Cent  Dig:  $  23;  Dea  IMg.  0»18.] 

Department  1.  Appeal  from  Superior 
Court,  Modoc  Gonnty;  C^rence  A.  Baker, 
Judge. 

Actlcm  by  John  Btiles  and  wife  against  A. 
J,  Paulson.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 


Cornish  ft  Bobnett,  of  Alturas,  for  appel- 
lant W.  Lair  Thompson,  of  Lakevlew,  Ore^ 
and  Jamison  ft  WyUe,  of  Alturas,  tor  n- 
spondenta. 

SLOSS,  J.  Ai^)eal  by  defendant  from  a 
Judgment  In  favor  of  the  plaintiffs.  The 
case  presents  a  situation  very  similar  to  that 
recently  considered  by  this  court  In  Briles  t. 
Paulson,  149  Pac.  160.  Thomas  Brlles  had 
there  sued  for  the  annnlment  of  a  contract 
whereby  the  defendant's  predecessor  was  giv- 
en an  option  to  purchase  certain  lands.  One 
of  the  provisions  of  the  contract  was  that 
the  holder  of  the  option  shoold,  within  a  giv- 
en time,  do  certain  work  npon  a  reservoir  dam. 
The  contract  provided  that  if  the  proposed 
purchaser  should  fail  to  carry  out  any  of  the 
stipulations  on  his  part,  the  owner  might  de- 
clare the  agreement  terminated.  The  actlcm 
sought  a  Judgment  declaring  such  termina- 
tion by  reason  of  the  alleged  failure  of  the 
defendant  to  do  the  required  work  on  the 
dam.  The  Judgment  forfeiting  the  defend- 
ant's rights  under  the  option  was  affirmed, 
the  court  deciding  that  the  evidence  support- 
ed the  findings  that  the  work  on  the  dam  had 
not  been  done  within  the  prescribed  time, 
and  holding,  further,  that  such  failure  war- 
ranted the  judgment  declaring  the  agreeaaent 
terminated.  The  same  points  are  Involved  in 
the  present  action,  and  they,  without  regard 
to  other  grounds  upon  which  the  plaintiff 
herein  sought  relief,  are  sufficient  for  an  af- 
firmance of  the  Judgment 

The  contract  which  forms  the  basis  of  this 
suit  was  made  on  December  6,  1910,  between 
John  Brlles  and  Irene  Brlles,  his  wife,  as 
parties  of  the  first  part  and  J.  J.  Payseur,  as 
party  of  the  second  part  Paulson,  the  de- 
fendant and  appellant.  Is  the  assignee  and 
successor  of  Payseur.  By  the  contract  the 
parties  of  the  first  part  granted  the  party  of 
the  second  part  "the  option  of  purchasing  for 
the  sum  of  eighty  thousand  (80,000)  dollars. 
♦  •  •  at  any  time  from  the  date  of  this 
agreement  up  to  and  until  the  thirty-first 
(31st)  day  of  December,  1915,  subject  to  the 
conditions  herein  contained,"  certain  real  es- 
tate situated  in  Modoc  county.  Provisions 
for  the  making  of  surveys  and  subdivisions 
and  for  the  sale  of  subdlvisioDs  s^>arately 
were  made  in  terms  similar  to  those  contain- 
ed in  the  contract  between  Thomas  Brlles  and 
Payseur,  Involved  in  the  former  decision  to 
which  we  have  referred.  The  contract  now 
before  us  refers  to  the  dam  on  the  land  of 
Thomas  Briles,  and  contains,  witii  respect  to 
that  dam,  the  same  stlpnlatlons  fonnd  In 
the  lliomas  Briles  contract  The  subseguent 
modification  of  that  stipalatiDn  mentioned  in 
the  former  opinion  covered  the  contract  her* 
Involved  as  well  as  the  contract  between 
Thomas  Briles  and  Payseor.  The  present 
contract  also  provides  for  the  right  of  the 
parties  of  the  first  part  to  terminate  the 
agreement  and  take  possession  of  tbe  prop- 
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erty  on  tbe  faHare  of  the  party  of  the  sec- 
ond part  to  "carry  oat  and  perform  each  and 
every  agreement  herein  contained  to  be  per- 
formed hj  him." 

In  ail  the  particulars  to  which  we  hare  ad- 
rerted,  the  contract  upon  which  this  action 
la  based  la  Tirtoally  the  same  as  the  miomas 
B  riles  contract  The  present  contract  con- 
tains, In  addition,  a  prorlsiim  that  the  de- 
fendant shall  receive  poasesaion  of  the  lands 
on  Mardi  1,  1911,  and  shall  continue  In  pos- 
session "while  this  agreemttit  remains  in 
force,"  farming  the  lands  and  taking  all  prod- 
ucta  therefrom,  paying  as  rental  for  the  use 
of  said  prt^rty  '"while  he  remains  thereon 
and  in  possesstim  thereof  under  this  agree- 
ment" an  annual  rental  of  $1,700.  There  is 
also  a  provision  against  the  commission 
waste  by  the  party  of  the  second  part 

This  action,  like  the  one  instituted  by 
Thomas  Brlles,  was  brought  to  obtain  a  de- 
cree declaring  the  rights  of  the  defendant  un- 
der the  agreement  to  be  terminated  for  fail- 
ure to  perform  the  conditions  undertaken  to 
be  performed  by  bim.  Th&  plaintiffs  also 
asked  for  the  recovery  of  the  iK>s8esdon  of 
the  premises.  Judgment  went  in  th^  favor 
as  prayed. 

The  plaintiffs  in  their  complaint  counted 
upon  three  violations  of  the  agreement  by  tbe 
defendant,  to  wit;  The  failure  to  pay  the 
stipulated  rent ;  the  commlsslou  of  waste ; 
and  failure  to  do  the  required  work  upon  the 
dam  within  tbe  time  allowed  by  the  agree- 
ment as  modified.  The  court  found  In  favor 
of  the  plaintiff  upon  all  three  grounds. 

[1,2]  It  Is  unnecessary  to  consider  the 
questions  of  waste  and  nonpayment  of  rent 
The  evidence  fully  sustains  tbe  finding  that 
the  work  agreed  to  be  done  upon  the  dam 
was  not  done  wlthlu  the  stipulated  time.  On 
this  Issue  the  eTlden<»  was  substantially  the 
same  as  that  presented  In  the  Thomas  Brlles 
Case,  and  It  Is  therefore  held  here,  as  it  was 
there,  that  there  was  a  substantial  conflict, 
and  that  the  findings  of  the  court  below  must 
be  upheld.  That  the  effect  of  such  failure 
to  perform  the  agreement  relative  to  the  dam 
authorized  a  termination  of  the  contract  la 
also  settled  by  the  decision  In  the  former 
case.  The  agreement  was  plainly  an  option 
under  which  the  defendant  had  a  right  to 
purchase  upon  compliance  with  certain  condi- 
tions. raUing  to  comply  with  those  eondl- 
tlons,  his  rltftite  aided.  It  Is  a^med  that  the 
agreement  in  this  caae  is  to  be  distinguished 
from  the  one  considered  in  fba  otheT  case  be- 
cause the  present  agreemeDt  gave  the  defend- 
ant a  to  poasesaion,  anl^ect  to  the  pay 
ment  of  rmt.  The  cwtentlon  is  that  the 
present  agreement  is  therefore  not  only  an 
option,  bat  also  a  lease.  This  argument  Im- 
pUea  that  the  defmdant^s  rigtHs  as  a  default- 
ing tenant  wodd  be  greater  than  his  rlf^ts 
under  an  i^tion  to  purchase.  But  assuming 
tbe  1^1  correctness  of  this  position.  It  Is 


quite  dear,  from  a  reading  ef  tiie  ureement 
as  a  whole,  that  Its  principal  object  is  to 
grant  to  the  defendant  the  ri^^t  to  purchase 
tbe  lands.  Tbe  rii^t  of  possession  la  sub- 
ordinate and  Incident  to  the  right  to  pnt^ 
chaaa.  The  part;  of  the  second  part  is  to 
have  posBession  of  the  land  only  "while  this 
agreement  remains  in  force,"  and  he  is  to  pay 
rental  while  be  remains  in  possesalfni  "under 
tbe  agreement**  Plaint  It  was  not  intended 
to  create  a  tmancy  whldi  diould  exist  inde- 
pendently of  the  right  of  the  defendant  to 
purchase  under  the  option.  When  the  right 
to  purdiase  tbe  land  was  gone,  the  rii^t  at 
occupancy  went  witb  It.  This  is  the  more 
apparent  upim  a  consideration  ot  the  clause 
authorizing  the  plaintiffs  to  terminate  the 
agreement  upon  any  breach  by  the  defendant. 
Under  this  clause  the  plalntUfs  are  expressly 
authorised,  upon  terminating  tbe  agreement, 
to  enter  upon  and  take  possession  of  the 
lands. 

Tlie  case  is  therefore  in  all  material  re- 
spects like  that  of  Thtmias  Brlles  v.  Paulson, 
and  muat  be  dedded  In  the  same  way. 

The  judgment  is  affirmed. 

We  concur:  ANGEEXOTTI,  a  J. ;  SHAW,  J. 


FRESNO  CANAIi  ft  IRB.  OO.  v.  PEIBBIN 

et  al.   (S.  P.  6473.) 
(Sapreme  Court  of  California.   June  11.  1916. 
Rehearing  Deni«d  July  8.  1B15.) 

1.  PiJiADiHo  4=3188— OoxmiEBOLAUc  —  Stat- 
ute. 

Under  Code  CLv.  Proa  I  438,  subd.  2, 
providing  that  a  counterclaim  must  be  one  ex* 
isting  in  favor  Of  a  defendant  and  against  a 
plaintiff  between  whom  a  several  judgment 
might  be  had  in  the  action,  in  an  action  ariBiug 
upon  contract  any  otiier  cauae  of  action  aris- 
ing also  on  contract  and  existing  at  tbe  com- 
mencement of  the  action,  where  defendants, 
when  sued  by  an  irrigation  company  to  recover 
for  water  furnished,  filed  a  crosa-complaint  al- 
leging that  they  owned  tbe  land,  tiiat  there  were 
certain  water  right  agreements  attached  to 
such  land  as  appurtenances,  whereby  the  plain- 
tiff had  agreed  to  furnish  for  such  land  all  nec- 
essary water,  and  that  plaintiff,  though  request- 
ed to  do  80,  had  failed  fur  eight  years  to  furniiib 
water,  whereby  the  defendants  were  unable  to 
raise  any  crops  upon  the  land,  although  such 
pleading  waa  denominated  a  croas-coBiplaiut,  ii 
was  technically  a  counterclaim  under  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CenL  Dig.  t  286;  l>ec.  Dig.  «»13a] 

2.  Pleadiko  «s>196— OouimBOLAnc— Sitffi- 

CIENCY. 

Where  plaintiff  irrigation  company  sued  to 
recover  for  water  furnished  defendants'  land, 
and  such  defendants  filed  a  eioas-complaint  al- 
leging failure  to  furnish  water,  as  plaintiff  was 
obligated  to  do  by  contract,  for  eight  years, 
such  cross-complamt  was  not  open  to  attack 
by  demurrer,  as  failing  to  allege  that  defendants 
had  performed  all  tbe  conditions  and  tbe  cove- 
nants of  the  contract;  since  the  presumption 
could  not  be  indulged,  in  support  of  the  demur- 
rer, that  the  agreement  to  furnish  water  men- 
tioned ID  the  cross-complaint  was  the  same  as 
that  set  forth  in  the  complaint,  or  that  there 
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were  mutual  dependent  coveoaots  and  condi- 
tions, the  performance  of  which  the  defendants 
should  have  alleged  in  order  to  show  that  they 
were  entitled  to  recover  dam^^  (or  the  al- 
leged breadi  by  the  plaintiff. 

[Ed.  Note.— For  other  cascR.  see  Pleading, 
Cent  Dig.  if  447,  448;  Dec.  6tg.  «=»190.] 

3.  WAnea  and  Watbb  Coubsbs  ^257— Ib- 

BIOATION    CONTBACT  —  DSPENDKHT  GOTK- 

NANTS— BSEACH. 

Where  plaintiff  IrrigBtion  company  con- 
tracted to  furnish  water,  and  defendant  land- 
owners  to  pay  for  the  same,  the  covenant  of  the 
plaintiff  to  furnish,  and  that  of  the  defendants 
to  make  annual  pasrments,  being  dependent, 
each  annual  payment  being  a  condition  preced- 
ent to  the  furnishing  of  water,  where  plaintiff 
did  not  avail  itself  of  its  light  to  terminate  the 
contract  for  default  in  payment  of  30  days,  but 
continued  to  recognize  the  contract  and  to  de- 
liver some  water  in  pursuance  thereof,  such 
conduct  of  the  plaintiff  operated  as  a  waiver  of 
its  right  to  terminate  the  contract  for  defend- 
ants* failure  to  pa;r  annual  installmenta.  so  far 
as  concerned  the  rights  of  the  defendants  to  de- 
mand and  receive  water  thereafter,  and  to  claim 
damages,  for  the  failure  of  the  plaintiff  to  fur- 
nish ft 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  312;  Dec  Dig.  «S9 
257.] 

4.  GONTKACTB  4=S»1T8-^BBIOATION  GONTBACT 
— InDBFEHDBHT  GOTXHANTa  —  Bbkaob— Er- 
FICT. 

Where  the  contract  of  plaintiff  Irrigation 
company  waa  to  furnish  water,  when  ordered, 
eontinaoasly  from  Februai?  19,  1897,  to  Feb- 
rnarj;  16,  1921,  while  defendant  landowners 
promised  to  make  annual  payments  therefor,  the 
covenants  of  the  parties  were  not  dependent  or 
concurrent  since,  where  covenants  are  to  be  per- 
formed at  differuit  times,  tbey  are  independent 
and  breach  by  one  party  does  not  relieve  the 
other  of  his  dnty  of  petformance,  so  that  for 
failure  of  the  defendants  to  make  payments,  the 
plaintiff.  Itself  in  default  in  furnishing  water, 
could  only  claim  the  right  to  recover  the  pay- 
ments due  it  and  to  have  the  amount  thereof  set 
off  against  damage  to  the  defendants  from  its 
own  failure  to  oellTsr  water. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fi  762-764;  Dec  Dig.  «=»173.] 

ft.  WaTBBS  and  WAtXE  GOI7B8B8  «S»263— IB- 
BIOATION  CONTKAOT— BBKAOH— MKAStrBB  OV 

Dauaobs. 

For  breach  of  a  contract  to  furnish  water 
for  purposes  of  irrigation,  the  measure  of  dam- 
ages, where  there  has  been  total  failure  to  de- 
liver as  contracted  for,  is  the  difference  between 
the  rental  vakie  of  the  land  with  water,  and 
its  value  without  it  less  the  lawful  price  of  the 
water. 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  324;  Dec  Dig. 
263.] 

6.  Watebs  abd  Watbb  Coubsbs  <8=>2G3— Ib- 
BiOATioir  GoNTBAor— Dauaqbs— Sotfzoien- 

OT  OF  EVIDEKCB. 

In  an  action  against  an  irrigation  company 
for  failure  to  furniui  water  to  defendants'  lands, 
evidence  as  to  the  extent  of  lands  left  unir- 
rigated  held  sufficient  to  support  verdict,  under 
the  proper  measure  of  damages,  for  $600  above 
the  (3,193.75  owed  the  irrigation  company  (or 
water  furnished. 

[Ed.  Note.— For  other  esses,  see  Waters  and 
Water  Coarses,  Cent.  Dig.  {  3^;  Dec.  Dig.  «s» 
268.] 


7.  Watebs  and  Watkb  Coubsbs  «sa»263— Ib- 

BIQATIOM  GONTRAOI^BbXAOB— BtXABOBB  OV 

Dahaqes. 

Where  all  Uie  land  contracted  to  be  fur- 
nished with  water  by  an  irrigation  company  Is 
supplied  with  some  water  during  a  substantial 
part  of  the  year,  the  rule  of  damages  that,  for 
total  failure  to  deliver  water,  the  measure  of 
damages  is  the  difference  between  the  rental 
value  of  the  land  with  water  and  its  value  with- 
out it,  less  the  price  of  the  water,  has  no  ap- 
plication, and  evidence  is  inadmissible  to  show 
comparative  rental  value;  but  where  there  was 
evidence  that  a  large  portion  of  the  land  waa 
left  without  any  water,  such  evidence  was  prop- 
erly allowed. 

IKd.  N<ite.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  Sat;  Dec  Dig. 
263.] 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County- ;  H.  Z.  Austin,  Judge. 

Action  by  the  Fresno  Canal  &  Irrigation 
Company  against  LUo  M.  Perrln  and  E.  B. 
Perrln.  Judgment  for  defendants  on  their 
cross-complaint,  and  plalutUf  appeals.  Af- 
firmed. 

F.  H.  Short  and  F.  E.  Cook,  both  of  Fresno, 
for  appellant.  U  L.  Gory,  of  Fresno,  an4 
G.  W.  Cartwrl^t,  of  Sacramento^  for  re- 
spondents. 

SHAW,  J.  The  plaintiff  appeals  from  a 
Judgment  In  favor  of  tbe  defendants  and  also 
from  an  order  denying  its  motion  for  a  new 
trlaL  The  Judgment  further  provided  that 
the  defendant  LIIo  M.  Perrln  should  recover 
of  plaintiff  the  sum  of  $500. 

The  plaintiff's  complaint  contained  four 
counts  for  the  recovery  of  annual  payments, 
amounting  In  the  aggregate  to  $3,193.75,  upon 
four  separate  water  right  contracts  executed 
by  the  plaintiff,  aU  dated  February  19,  1897, 
in  each  of  which  plaintiff  agreed  to  furnish 
water  from  Its  canal  for  the  irrigation  of 
certain  tracts  of  land  belonging  to  the  de- 
fendant lAlo  M.  Perrln,  from  the  date  thereof 
until  February  16,  1921.  Each  contract  pro- 
vided that  the  annual  payments  due  thereon 
for  water  furnished  should  constitute  a  lien 
upon  the  land.  They  were  of  tJie  same  form 
as  the  contracts  which  were  b^ld  to  create 
a  lien  upon  the  land  by  the  decisions  in  Fres- 
no Canal  &  Irrigation  Co.  v.  Rowell,  80  Cal. 
114,  22  Pac.  53,  13  Am.  St  Rep.  112,  and 
Fresno  Canal  &  Irrigation  Co.  v.  Dunbar,  80 
Cal.  630,  22  Pac  276.  The  complaint  asked 
for  a  foreclosure  of  this  lien  and  the  sale  ot 
the  respective  tracts  of  land  to  sattefy  the 
amounts  due.  The  answer  admitted  that  the 
defendants  had  not  made  the  annual  pay- 
ments sued  for.  The  defense  was  that  the 
plaintiff  had  not  perfotmed  the  covenants  re- 
quired to  be  performed  by  It  and  tiiat.  In  oott- 
sequence  of  plaintiff's  failure,  there  was  no 
sum  of  moaey  due  or  payable  by  the  def»id- 
ants  to  the  plaintiff  under  said  contracts. 

[1]  The  defendants  also  filed  a  cross-ccKn- 
plaint  eliding  that  Lilo  M.  Perrln  was  the 
owner  of  the  lands  In  controversy,  that  there 
were  certain  water  right  agreements  atte<A. 


^a»F<»  other  esses  see  sane  topio  and  KBT-NUUBER  in  all  Key-Numbered  Digests  and  Indies 


Digitized  by  Google 


FRESNO  OAKAI«  «  XRIL  00.  T.  VSBXOt 


807 


«d  to  said  lands  as  appurtenances  thereto, 
whereby  the  plaintUf  had  agreed  to  tnmish 
tor  Bald  land  all  water  that  might  be  required 
for  the  irr^tion  thereof,  that  without  the 
use  of  the  water  the  lands  were  worthless  for 
the  purpose  of  raising  crops  thereon,  that  the 
plaintiff,  although  requested  so  to  do,  had 
failed  and  refused  to  furnish  any  water  for 
or  upon  said  lauds  during  the  years  from 
1807  to  1904,  incluslTe,  by  reason  whereof 
said  defmdant  LUo  M.  Perrln  was  unable  to 
raise  any  crops  of  any  kind  upon  the  land, 
to  her  damage  in  the  sum  of  $20,000.  B.  B. 
Perrtn  Is  the  husband  of  Lllo  M.  Perrtn. 
Although  this  pleading  Is  named  a  cross-com- 
plaint. It  Is  a  cause  of  action  arising  upon 
contract  for  tJie  reoovery  of  mooey  and  exist- 
ing at  the  commencement  of  plaintiff's  action, 
and  it  Is  therefore  technically  a  "counter- 
claim" as  defined  in  subdivision  2  of  section 
438  of  the  Code  of  Civil  Procedure.  There  is 
no.  all^tlcoi  showing  that  It  arose  out  of 
the  transaction  set  forth  In  the  complaint  as 
a  foundation  for  the  plalntifTs  claim,  or  that 
It  was  connected  with  the  subject  of  the  ac- 
tion of  the  plaintiff.  There  Is  nothing  to 
show  that  the  agreements  referred  to  ere 
the  same  agreements  as  those  upon  which  the 
cause  of  action  is  founded.  Consequently  It 
does  not,  upon  Its  tmee,  show  that  it  Is  a 
counterclaim  within  the  first  subdivision  of 
the  aforesaid  section. 

A  Juiy  was  called  to  try  the  case.  A  ver- 
dict was  returned  In  favor  of  the  defendant 
Lllo  M.  Perrln  for  the  sum  of  f 500,  and  Judg- 
ment was  rendered  accordingly. 

[2]  The  first  point  urged  in  support  of  the 
appeals  is  that  the  so-called  cross-complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  Bctl<m.  A  demurrer  thereto,  based 
on  that  ground,  was  overruled.  The  plaintiff 
claims  that  it  was  necessary  for  the  defend- 
ant to  allege  that  she  had  performed  all  the 
condlitloDs  and  covenants  of  the  contraot 
which  It  required  of  her.  In  support  of  this 
proposition,  plaintiff  assumes  that  the  water 
right  agreements  mentioned  In  said  cross- 
complaint  are  the  same  as  those  set  forth  In 
the  ccmiplaint,  and  that  there  were  mutual 
dependent  covenants  and  conditions  therein, 
the  performance  of  which  the  defendant 
(diould  have  alleged  in  order  to  show  that  she 
was  entitled  to  recover  damages  for  the  al- 
leged breach  of  covenants  by  the  plaintiff. 
Tbis  presumption  cannot  be  indulged  in  sup- 
port ot  the  demurrer.  The  sufficiency  of  the 
cross-complaint  or  counterclaim  mnst  be  de- 
termined wholly  from  its  own  auctions. 
It  paiporta  to  state  the  contracts  sued  on  ac- 
eordlnff  to  tbelt  legal  effect,  and  it  contains 
nothing  to  show  that  there  are  any  covenants 
or  conditions  therein  other  than  those  of  the 
plfii¥it<ff  to  famish  water.  So  far  as  appears 
therefrom,  there  was  no  obligation  in  said 
contract  except  that  of  the  plaintiff  to  far- 
nish  water  for  the  lands  owned  by  the  said 
defendant.  Tbia  being  the  case,  tiiere  was  no 
occasion  tor  an  allegation  tbat  said  defendant 


had  kept  and  performed  the  ooTenauts  of  the 
contract  That  question  would  arise  only 
vihm,  upon  the  proof,  it  appeared  that  there 
were  dependent  conditions  whldi  said  defend- 
ant must  perform,  prior  to  or  concurrent  with 
her  right  to  demand  performance  by  the 
plaintiff.  Ibe  demurrer  was  pn^ierly  over- 
ruled. 

[3]  Upon  the  trial  it  ai^eared  that  the 
agreements  upon  which  the  counterclaim  was 
predicated  were  the  same  as  those  mention- 
ed In  the  complaint  The  plaintiff  contends 
that  the  admitted  fact  that  the  defendant  has 
failed  to  make  the  annual  payments  thereon 
precludes  her  from  relief  by  way  of  damages 
for  the  alleged  failure  of  plaintiff  to  furnish 
water  as  the  agreement  required.  By  the 
terms  of  the  agreements,  the  annual  pay- 
ments were  to  be  made  on  the  first  Monday 
of  September  of  each  year  and.  In  case  of  de- 
fault theretxi  for  30  days,  the  plaintiff,  at  its 
option,  might  terminate  the  agreement  Hie 
evidence  shows  that  the  plaintiff  did  not  avtdl 
Itself  of  tills  option,  but  that,  on  the  con- 
trary, it  treated  the  agreements  as  still  in 
force  and  continued  thereafter  to  deliver 
some  water  In  pursuance  thereof,  aa  before, 
and  to  recognize  the  contracts  as  obligatory 
upon  itself.  It  claimed  that  It  had  delivered 
all  the  water  demanded.  If  it  were  conced- 
ed that  the  covenant  of  the  plaintiff  to  fur- 
nish water  and  that  of  the  defendant  to 
make  the  anual  payments  were  dependent,  or 
tbat  the  annual  payment  was  a  condition  pre- 
cedent to  the  furnishing  of  the  water,  we 
think  this  c<mdnct  of  the  plaintiff  would  op- 
erate as  a  waiver  of  Its  rights  to  terminate  or 
av<4d  the  contract  for  failure  to  pay  the  an- 
nual installmeDts,  so  far  as  it  affected  the 
right  of  the  defendant  to  demand  and  receive 
water  thereafter  and  to  claim  damages  for 
the  tellnre  of  the  plaintiff  to  famish  it  Los 
Angela,  etc.,  Corp.  t.  Amal.  Oil  Co.,  168  Gal. 
143, 142  Pac.  46;  dndnDati,  etc.,  Ca  t.  Bak- 
er. 130  IlL  App^  41& 

[4]  But  the  covenants  are  not  dependent  or 
concurrent.  The  water  was  to  be  furnished, 
when  wanted,  continuously  from  February  18, 
1897,  to  February  16, 1821,  while  the  payments 
were  to  be  made  annually  as  aforesaid-  The 
furnishing  of  the  water  for  the  first  six  months 
coold  not  be  depradeut  upon  or  coocurrent 
with  tlie  payment  to  be  made  In  the  following 
September,  nie  same  would  be  true  of  eadi 
succeeding  year,  upon  the  plaintiff'B  election 
not  to  terminate  the  agieonenta  by  reason 
(tf  the  fiallnre  of  the  d^ndant  to  pay. 
Where  the  covenants  of  the  respective  par- 
ties are  to  be  performed  at  different  times 
they  are  held  to  be  ]nd^>endent  end  the 
breadi  by  tme  party  of  his  covenant  does  not 
excuse  ttie  performance  by  the  other  of  his 
covenant  or  rtiieve  him  of  liability  for  dam- 
,  agee  for  a  breadi  therectf.  8.  P.  B.  R  Co.  t. 
Allen,  112  OaL  4eL«  44  Pac  796;  Front  St  H. 
&  O.  B.  B.  Co.  Butler,  SO  GaL  677;  Bank 
of  Woodland  t.  Dnnoan,  117  Oal.  412,  49 
Pac.  414;  Deacon  T.  Blodget,  111  GaL  418, 44 
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Pac.  169.  JJpoQ  these  facts,  the  most  that 
the  plaintiff  can  claim  on  account  o£  the  fail- 
ure of  the  defendant  to  make  the  payments 
is  the  right  to  recover  the  same  and  to  have 
the  amonnt  thereof  set  off  pro  tanto  against 
such  damage  as  the  defendant  has  shown 
from  the  failure  of  the  plalntitt  to  dellTer 
water. 

[5,1]  The  oaly  evidence  offered  regarding 
the  measure  of  damages  was  proof  of  the  an- 
nual rental  values  of  the  lands  with  water 
for  irrigation  and  of  the  rental  Talues  with- 
out water.  The  measure  of  damages  In  such 
cases,  where  there  has  been  total  failure  tb 
deliver  watw  as  contracted  for,  "is  the  dif- 
ference between  the  rental  value  of  the  land 
with  water  and  its  value  without  It,  and  the 
lawful  price  of  the  water  should  also  be  tak- 
en Into  consideration  end  deducted."  Crow 
V.  San  Joaquin,  130  Cal.  814,  62  Pac.  662, 
1058;  PaUett  v.  Murphy,  131  Cal.  197,  63 
Pac.  366.  The  court  upon  this  subject  in- 
structed the  jury  as  follows: 

"It  appears  In  the  evidence,  without  dispute, 
that  certain  waters  were  during  each  year  sup- 
plied by  the  plaintiff  to  the  defendants  under 
coDtractB  for  um  upon  aaid  lands,  and  that  the 
defendants  either  used  or  had  the  opportun- 
ity to  use  the  same.  Therefore  the  defend- 
ants cannot  recover  on  their  cross-complaint 
upon  the  basis  of  the  difference  that  would 
have  resulted  from  an  entire  absence  of  wa- 
ter for  the  irrigatiun  of  said  lands,  but  only, 
if  at  all,  for  such  detriment  as  is  shown  by  the 
evidence  to  have  actually  resulted  from  the 
failure  of  the  plainti^  to  supply  water  in  com- 
pliance with  the  said  contracts." 

The  evidence  supports  the  statement  in  the 
first  sentence  of  this  quotation.  np<Hi  that 
the  plaintiff  contoids  that  inasmuch  as  there 
were  no  facts  proven  upon  which  to  estimate 
damages,  except  the  difference  between  the 
rental  value  In  the  case  <^  the  entire  absence 
of  water  and  such  rental  value  where  the 
full  supply  was  furnished  in  accordance  with 
the  contracts,  the  jury  had  no  basis  upon 
which  they  could  calculate  the  damages,  and 
therefore  that  the  verdict  allowing  $500  to 
the  defendant  as  damages,  over  and  above  the 
$3,193.76  due  for  the  annual  payments,  was 
without  support  In  the  evidence.  Upon  an 
analysis  of  the  evidence,  however,  we  find  It 
aufltcient  to  show  that,  although  some  water 
was  delivered  and  used  each  year,  yet  that 
each  year  parts  of  defendant's  lands,  amount- 
ing to  500  or  COO  acres  in  some  years,  were 
left  without  any  water  for  the  entire  year. 
Testimony  was  given  to  the  effect  that  there 
was  never  water  sufficient  to  irrigate  more 
than  about  320  acres  of  the  1,000  acres  of  the 
defendant's  land  which  the  plaintiff  had 
agreed  to  supply  with  water.  It  is  true  that 
the  evidence  as  to  the  land  supplied  with  wa- 
ter was  somewhat  confusing  and  conflicting 
but  It  was  for  the  jury  to  resolve  the  con- 
fiicts  and  uncertainties  and  estimate  the  area 
that  was  left  without  any  supply.  If  the 
jury  found,  as  they  might  have  done  frwn 
the   evidence,   that  even   one-third  of  the 


1,000  acres  of  land  to  be  trapplted'  was  left 
without  water  because  of  the  failure  of  the 
plaintiff  to  furnish  it,  when  It  bad  water 
nrailable,  there  would  be  8ufl9clent  basis,  up- 
on the  measnre  of  damages  gtvoi,  to  support 
the  verdict 

[7]  The  plaintiff  objected  to  the  introduc- 
tion of  evidence  of  comparative  rental  values, 
with  and  without  water,  basing  his  objections 
on  the  ground  that  the  rule  of  damages  re- 
ferred to  above  ha^  no  application  wh^e  the 
water  sui^ly  is  not  entirely  withheld.  If 
the  evidence  showed  that  all  the  land  was 
supplied  with  some  water  during  a  substan- 
tial part  of  eacih  year,  this  contention  would 
be  meritorious.  But,  as  there  was  evidence 
from  which  the  jury  might  have  concluded 
that  a  large  portlrai  of  the  land  of  the  de- 
fendant was  left  without  any  water  for  each 
of  the  five  years  to  which  the  Jury  were  con- 
fined by  the  instmctions  of  the  court  in  es- 
Umating  the  damage  suffered  by  her,  the  .ev- 
idence was  properly  allowed. 

No  other  points  are  advanced  In  support 
of  the  appeals. 

The  judgment  and  order  are  affirmed. 

We  concur:  SLOSS,  J.;  liAiWLOB,  J, 


In  re  COWELL'S  ESTATE.  (S.  F.  6S23.) 
(Snpreme  Court  of  Oalifonda.   June  7,  1915.) 

EXECiraOBB    AITD    A-DlCIIVISmATDKS  «»194— 

Fahilt   AzxoWAifOBs  —  Ducbetxoh  or 

Court. 

Where  a  testator  left  an  estate  valued  at 
approximately  a  million,  a  family  allowance  of 
$1,000  a  month  made  to  the  widow  after  in- 
ventory cannot  be  held  an  abuse  of  the  probate 
court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Executora 
and  Administrators.  Cent  I^.  U  713-723; 
Dec.  Dig.  «:9lM.] 

Department  2.  Appeal  from  Superior  Court; 
City  and  County  of  San  Francisco;  Thoa  F. 
Graham,  Judge. 

In  the  matter  of  the  estate  of  Ernest  W. 
Cowell,  deceased.  Petition  by  Alice  M.  Cow- 
ell  against  Alexander  F.  Morrison  and  anoth- 
er, as  executor  and  executrix,  opposed  by  S. 
H.  Cowell  and  others.  From  an  order  grant- 
ing plaintiff  a  family  allowance,  the  op- 
ponents appeaL  Affirmed. 

See,  also,  164  GaL  636, 130  Faa  209. 

Mastlck  &  Partridge,  of  San  Francisco, 
for  appellants.  J.  F.  Shnnian,  W.  L  Bro- 
beck,  and  P.  F.  Dunne,  uU  of  San  Fimndacoh 

for  respondent 

LORIGAN,  J.  This  is  an  appeal  from  an 
order  granting  a  family  allowance  of  $1,000 
a  month  to  the  respondent,  Alice  H.  Cowell, 
widow  of  the  deceased,  made  by  the  court 
after  the  return  of  an  inventory  showing  the 
estate  to  be  valued  at  $972,992.44. 

The  only  point  made  on  this  appeftl  la  that 
the  allowance  was  excesalTe,  and  buce  tbere 
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was  an  abuse  of  discretion  on  the  part  of 
the  saperlor  court  In  making  it. 

This  Is  the  second  appeal  taken  by  appel- 
lants from  an  order  for  a  family  allowance 
Id  favor  of  the  widow  of  deceased.  Before 
the  return  of  the  Inventory  In  the  estate  the 
superior  court  made  an  order  grentlng  a 
family  allowance  to  the  widow  of  fl,500  a 
month  from  the  date  of  the  death  of  the  tes- 
tator until  an  Inventory  in  the  estate  sbonld 
be  returned.  An  appeal  from  that  order  was 
taken  to  this  court,  one  of  the  grounds  urged 
for  a  reversal  being  that  the  allowance  was 
excessive.  Estate  of  Cowell,  164  Cal.  637, 
130  Paa  209.  We  held  on  that  appeal,  and 
as  to  that  matter,  that  the  flxlug  of  an  al- 
lowance reasonably  necessary  for  the  sup- 
port of  the  widow  out  of  the  estate  of  her 
deceased  husband  was  a  matter  largely  left 
to  the  discretion  of  the  Judge  in  probate,  and 
that,  In  view  of  the  circumstances  and  con- 
dition of  this  estate  and  the  reasonable 
wants  and  necessities  of  the  widow  as  dis- 
closed by  the  evidence  presented  In  support 
of  the  order,  this  court  could  not  say  that 
any  abuse  of  discretion  on  the  part  of  the 
trial  court  was  shown  in  making  the  allow- 
ance it  did  and  therefore  affirmed  the  order. 

The  preaent  order  for  ¥1,000  a  month  made 
after  the  return  of  the  inventory,  and  to  be 
paid  pending  the  settlement  of  the  estate,  is 
for  ¥C00  less  than  the  previous  order.  There 
Is  practically  no  difference  between  the  evi- 
dence offered  and  contained  In  the  record  on 
appeal  in  the  present  case  than  was  present- 
ed in  the  former  one,  and  as,  in  view  of  the 
evidence  presented  on  the  former  appeal,  we 
oonld  not  say  that  within  the  wide  discre- 
tion given  to  the  trial  judge  In  the  matter  <A 
a  temily  allowance  there  had  been  any  abuse 
of  it  in  allowing  the  widow  91f600  a  month, 
BO  we  cannot  say  that  this  discretlcm  was 
abused  in  making  the  allowance  of  $1,000  a 
month  questioned  on  this  appeaL 

The  order  appealed  from  is  affirmed. 

We  concur:  HBNSHAW,  J. ;  MELVIN,  J. 


In  re  COWELL'S  ESTATE.  (S.  F.  7041.) 
(Supreme  Court  of  CaUfomia.  June  7,  191S.) 

1.  Wnxs  €=^S08— BiQUSffm  to  TSMBuoxta— 

CONSTBUCTION. 

Where  a  testator  made  bequests  to  all  em- 
ployte  of  a  concern  in  which  he  was  interested 
who  had  been  in  its  employ  tar  ten  years, 
the  date  to  be  as  of  January  1,  1911,  the  be- 
quests cannot,  In  view  of  the  t^tator  s  knowl- 
edge that  the  men  did  not  work  on  January 
Is^  be  deemed  payable  only  on  condition  tliat 
they  were  engaged  on  that  day. 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent. 
Dig.  S  1071 ;  Dec.  Dig.  «=s>S03.] 

2.  AFFEAI.  ASd  ' Elton  «=»1008— FiNDINOS— 

Evidence. 

In  reviewing  the  findings,  all  conflicts  in 
the  evidence  are  resolved  In  favor  of  the  sno- 

cessful  i>arty. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $9  8955-3900,  396^-8969; 
Dec.  Dig.  <»=>10^] 


3.  WlLUB  ^=»503— CoNSTBTronow— Hmplot- 

A  testator  bequeathed  a  legacy  to  each 
employ^  of  a  company  who  had  been  In  its 
service  for  ten  years,  the  date  to  be  as  of  Jan- 
uary 1,  1911.  The  company  engaged  kiln  la- 
borers, paying  them  by  the  month,  but  without 
making  any  formal  contracts  and  discbar^iig 
them  at  its  pleasure.  A  laborer  who  had  been 
in  the  company's  service  for  over  ten  years  was 
paid  off  on  December  81st  Tba  kiln  was  not 
m  operation  on  January  1,  1011,  and  owing  to 
wet  weather  was  not  operated  for  some  time 
thpreafter.  When  operated  the  laborer  went 
back  to  work.  Beld,  that  he  was  entitled  to 
the  legacy;  it  appearing  that,  while  there  was 
no  formid  contract,  the  laborers  without  any 
new  orders  took  up  tiicir  old  duties  after  the 
end  of  each  month. 

[Ed.  Note.— For  other  cases,  see  WHIb,  Cent 
Dig.  §  1071;  Dec.  Dig.  «=s>S03.] 

Department  2.  Appenl  from  Superior 
Court,  City  and  Coun^  of  San  Francisco; 
Thos.  F.  Graham,  Judge. 

In  the  matter  of  the  estate  of  Ernest  W. 
Cowell,  deceased.  Petition  by  F.  A.  Berlo, 
as  administrator  of  the  estate  of  Frank  Tra- 
lago,  known  also  as  Frank  T.  Traolo,  de- 
ceased, substituted  In  place  of  his  Intestate, 
for  partial  distribution  opposed  by  S.  H. 
Cowell  and  others.  From  an  order  granting 
the  petition,  the  opponents  appeal.  Af- 
firmed. 

Mastick  &  Partridge,  of  San  Francisco,  for 
appellants.  I.  F.  Chapman,  of  San  Francisco, 

for  respondent 

LOKIGAN,  J.  This  Is  an  aiq)eal  from  an 
order  made  in  the  above  estate  granting  the 
application  of  Frank  Tralago  for  a  partial 
distribution. 

The  win  of  said  E.  W.  Cowell,  deoeaaed, 
amtmg  other  provisions,  contained  tlie  follow- 
ing: 

"Fifth.  To  all  employes  <a  the  Henry  Cowell 
Lime  &  Cement  Company  now  working  for 
said  firm  as  Santa  Cruz  and  who  have  been 
in  said  employ  for  twenty  years,  the  sum  of  one 
thousand  dollars  each,  and  to  all  who  have 
worked  over  ten  years,  the  sum  of  five  hundred 
dollars*  eacb.  *  *  *  In  all  cases  these  dates 
are  as  of  Janiuiry  Ist,  1011." 

Frank  Tralago  filed  a  petition  In  said  es- 
tate for  partial  dletrlbutiim  to  Dim  of  91,000 
under  the  abore  provision  of  the  will  of  de> 
ceased,  alleging  that  he  was  an  employ^  of 
the  said  company  and  worked  for  it  at  Santa 
Oma  for  more  than  20  years  prior  to  the  Ist 
day  of  January,  1011,  and  was  so  employed 
upon  said  1st  day  of  January,  Iftll.  ^e 
court  found  that  the  petitioner  was  an  «a- 
lAoye  and  worked  tor  the  company  at  Santa 
Omz  for  more  than  10  years  prior  to  the  1st 
day  of  January,  1011,  and  was  so  employed 
on  the  let  day  of  January,  1911,  and  ord»ed 
a  dlstrUratlon  to  Um  of  fSOO  as  coming  with- 
in the  clause  of  aald  will  raiattng  to  lO-year 
employes. 

Thue  is  no  Question  but  that  Frank  Tt&- 
lago  had  worked  for  the  company  at  Santa 
Cruz  for  more  than  10  years  pckw  to  Jan- 
nary  1, 1911,  and  up  to  that  date.  The  ptdnt 
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made  on  this  appeal  Is  that  he  was  not  In 

the  employment  of  or  working  for  the  said 
company  on  January  1,  19H.  There  were 
but  three  witnesses  who  tesUQed  on  the  hear- 
ing, and  their  condensed  testimony  as  con- 
tained In  the  record  Is  not  as  clear  and  defi- 
nite upon  matters  which  were  Involved  In 
and  being  considered  on  the  hearing  as  It 
might  have  been  made.  The  petitioner,  an 
unmarried  man,  testified  that  he  had  started 
to  work  for  the  company  in  1884,  quitting 
work  for  It,  as  he  stated,  "at  the  end  of  De- 
cember last  year."  As  the  hearing  in  this 
matter  was  held  In  1913,  this  reference  of 
the  witness  to  "December  last  year"  meant 
December,  1912.  Contlnuhig,  be  testified  that 
he  worked  for  the  company  all  the  time  from 
1884  until  last  year  (1912)  with  the  excep- 
tion of  a  few  years;  that  he  was  working  up 
to  the  1st  of  January,  1911,  and  was  working 
for  the  company  when  the  testator  died  In 
March,  1911.  A  fellow  workman  with  peti- 
tioner for  the  company  testified,  among  other 
things,  that  petitioner  was  working  for  the 
company  in  January,  1911,  and  up  to  the  time 
the  witness  quit  working  for  It  in  June,  1911. 
The  only  other  witness — the  manager  of  the 
company — testified  to  data  from  the  time 
books  of  the  company  kept  by  Its  foremen 
while  petitioner  worked  for  the  company, 
showing  he  had  worked  for  it  for  more  than 
10  years.  It  does  not  appear  plainly  in  what 
branch  of  work  the  [petitioner  was  employed, 
although  It  Is  fairly  Inferable  from  the  tes- 
timony that  be  was  doing  kiln  work.  Fur- 
ther, the  manager  stated  that  petitioner  was 
In  the  employment  of  the  company  during 
December,  1910,  but  that  his  name  did  not 
appear  on  the  pay  roll  of  the  company  as  be- 
ing employed  by  it  In  January,  1911;  that 
the  first  of  the  year  being  a  holiday  every 
man  took  a  rest;  that  on  the  31st  of  Deceni- 
bei  every  man  was  given  his  time  up  to  then ; 
that  Tralago  was  not  hired  any  longer ;  that 
the  kiln  could  not  be  worked  In  the  rain; 
that  petitioner  worked  23  days  In  December, 
1911 ;  that  he  quit  at  that  time  and  went 
somewhere  for  a  holiday  and  did  not  return 
to  work  for  the  company  again,  as  far  as  the 
pay  roll  indicated,  until  February,  1911 ;  that 
the  company  had  no  contract  with  a  man 
employed  by  it;  that  it  employed  one  any 
day  It  wanted  and  discharged  him  any  time 
it  desired  to  do  so;  that  the  men  were  all 
paid  a  specified  rate  per  day  for  all  days  of 
actual  work  in  a  month  based  on  a  fixed 
amount  as  monthly  wages  and  were  paid  oft 
ab  the  end  of  every  month;  that  the  kiln  men 
lived  at  the  kiln  and  were  boarded  by  the 
company. 

£1]  This  was  all  the  evidence  in  the  case, 
and  the  claim  of  appellants  la  that  it  shows 
petitioner  was  neither  working  for  nor  an 
employe  of  the  company  on  January  1,  1911, 
so  as  to  bring  him  within  the  terms  of  the 
testamentary  clause.  It  is,  of  course,  con- 
ceded that  the  petitioner  was  not  actually 
working  for  the  company  on  the  1st  day  of 
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January,  1911.  Under  the  evidence,  Its  em- 
ployes were  not  expected  to,  nor  did  they, 
work  on  the  1st  day  of  the  year.  But  It  was 
obviously  not  the  intention  of  the  testator 
that  in  order  to  be  the  recipient  of  his  boun- 
ty that  an  employe.  In  addition  to  showing 
that  he  had  worked  for  the  period  of  years 
required,  should  show  In  addition  that  he 
was  actually  working  on  the  1st  day  of  Jan- 
uary, 1911.  The  testator,  it  is  to  be  assumed, 
knew  that  by  reason  of  the  first  of  the  year 
being  a  holiday  the  employes  of  the  company 
would  not  be  actually  working  on  that  day. 
The  intention  of  the  testator  was  to  reward 
such  employes  as  had  served  the  company  Jn 
whi(^  he  was  largely  interested  for  specified 
long  periods  of  service  and  who  were  still 
with  it  on  January  1,  1911.  This  latter  re- 
quirement only  applied  to  employment  vrith 
the  company  on  that  day.  If  this  were  not 
so,  then  there  must  be  ascribed  to  the  testa- 
tor according  to  the  construction  claimed  by 
appellants  an  Intention  to  defeat  his  main 
purpose  of  rewarding  employes  for  long  serv- 
ice by  prescribing  In  addition  to  such  service 
that  they  should  be  actually  working  on  a 
day  when  he  must  have  known  by  the  custom 
of  the  company  and  the  character  of  the  day 
as  a  generally  observed  holiday  the  employes 
would  not  be  doing  so. 

[2,  3]  Nor  do  we  think  that  it  can  be  said 
under  the  evidence  that  petltlotter  was  not 
in  the  employment  of  the  company  on  the  1st 
day  of  January,  1911.  He  had  worked  up  to 
that  date  and  was  paid  off  with  the  other  em- 
ployes, as  It  was  its  custom  so  to  do  at  the 
end  of  every  month.  Of  course,  his  further 
employment  ended  then  if  the  company  saw 
fit  to  so  consider  It.  It  was  not  required  to 
take  him  on  again  unless  It  wished  to  do  so. 
But  it  cannot  be  said  that  he  was  fully  dis- 
charged as  an  employe.  It  appears  that  the 
custom  of  the  company  was  to  pay  off  the 
men  at  the  end  of  each  month.  This  pay- 
ment then  was  not  considered  by  the  com- 
pany as  a  discbarge  from  employment  of 
such  employes,  nor  so  considered  by  the 
men.  The  latter  resumed  work  each  follow- 
ing month  without  any  formal  engag^ent 
by  the  company.  Their  employment  was 
treated  as  a  continuous  employment  vAlch 
mere  payment  by  the  month  did  not  affect. 
It  is  true  that  the  petitioner  was  paid  off 
with  the  other  men  on  the  last  of  December, 
1910;  but  this  transaction,  it  Is  apparetat, 
was  not  Intended  as  a  discharge  of  the  men 
from  any  further  employment  or  connection 
with  the  work  of  the  company.  It  was  mere- 
ly a  temporary  cessation  of  work  In  the  kilns 
on  account  of  rain  and,  as  the  manager  puts 
It,  petitioner  went  away  for  a  holiday,  re- 
turning In  January  (as  in  the  conflict  of  the 
evidence  on  this  point  we  must  assume  to  be 
true),  and  resumed  his  work  for  the  company. 
It  was  evidently  not  the  Intention  of  the 
company  to  discharge  the  petitioner  as  one 
of  Its  old  employes,  nor  the  intention  of  the 
petitttmer  to  abandon  his  wnployment  witb 


Digitized  by  Google 


OrL)  LINCOLN  CX)DNTT  BANK  T.  FBTTEBMAK 


It.  There  wu  slniply  a  temporary  eospen- 
doQ  of  the  particular  work  of  the  compaoy 
iu  which  petitioner  bad  been  engaged  and  a 
temporary  laylng-ofl  of  the  men  engaged 
therein,  Incladlug  petitioner,  nntll  work 
should  be  resumed.  While,  strictly  speaking, 
the  petitioner  was  not  in  the  employment  of 
the  company  during  the  period  from  Decem- 
ber 81,  1910,  to  some  time  In  January  fol- 
lowing— that  Is,  not  actually  working  for  it 
on  January  1,  1911 — still,  In  a  qualified 
sense,  we  think  he  was  in  sncb  employment 
on  that  date.  His  connection  with  the  com- 
pany had  not  been  completely  severed  by  a 
discharge.  He  had  only  been  temporarily 
laid  off  awaiting  the  resumption  of  the  work 
In  which  he  had  theretofore  been  employed 
and  apparently  with  the  tadt  understanding 
that  he  should  resume  work  with  the  com- 
pany when  It  was  ready  to  resume  it. 
The  order  appealed  from  1b  affirmed. 

We  concnr:  HBNSHAW.  J.;  UBLYIN,  J. 


LINCOLN   COUNTY   BANK  r.  FBTTEB- 
MAN.    (L.  A,  S472.) 

(Supreme  Court  of  California.   June  6,  1915.) 

1.  Pleading  4s»269  —  Auindkknt  —  SbaA 

la  an  action  in  California  by  a  forrign  oor- 
poration  on  a  note  executed  In  the  state  of 
the  corporation's  domicile,  a  trial  amendment 
alleging  that  defendant  is  informed  and  be- 
lieves, and  upon  auch  information  and  belief  al- 
leges, that  plaiotiS  is  doing  business  in  the 
state  without  having  Bled  its  articles  of  incor- 
poration or  designated  a  procesa  of  agent,  is  on 
Its  face  a  Bham  and  is  properly  refused. 

[Ed.  Note.-~-For  other  cases,  see  Pleading, 
Cent  Dig.  gS  783-702 ;  Dec  Dig.  «s>2o9.] 

2.  Bills   and   Notbb  «s>470— Note8— Ac- 

TXONB. 

A  complaint  on  a  note  alleging  that  part 
of  the  interest  and  principal  had  been  paid, 
leaving  due  and  owing  a  stated  sum,  sufficiently 
avers  nonpayment. 

[Ed,  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  i  1462 ;  Dec.  Dig.  «:=»470.] 

3.  COHTIKUAnCB  ^330— BlOET  TO  CoKTurn- 
AKCB— AUENDUENT  OF  PLBADIKO. 

Code  Civ.  Proc  i  432,  declares  that  the 
amendment  or  the  complaint,  as  amended,  must 
be  answered  within  10  days  or  such  other  time 
as  the  court  may  direct.  In  an  action  on  a 
note,  plaintiff  was  at  trial  allowed  to  amend  its 
complaint,  so  as  to  make  more  certain  the  al- 
legations of  nonpayment.  Meld,  that  the 
amendment  did  not  introduce  any  new  matter 
and  could  not  have  taken  defendant  by  sur- 
prise; and  hence,  as  the  statute  did  not  ab- 
solately  authorize  defendant  to  answer  anew 
upon  amendment,  the  denial  of  his  motion  for 
a  cmtinuance,  so  as  to  plead  to  the  complaint; 
as  amended,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance. Cent.  Dig.  Si  99-112;  Dec.  Dig.  «s»30.] 

4.  AmuL  AivD  Sbbob  «s»618— Bevzsw— Rko- 

OBD. 

Where  the  complaint  amended,  so  as  to 
make  more  definite  and  certain  allegations  of 
nonpayment  of  the  note  in  suit,  the  answer  did 
not  oeccHne  functus  officio;  and,  the  court  hav- 
ing refused  defendant  a  continuance  to  plead 
or  to  allow  the  filing  of  a  new  answer,  the 


m 

one  on  wUdi  die  case  was  tried  was  part  of 
the  record  and  should  on  appeal  be  Incorporated 
in  the  judgment  roll. 

[Ed.  Note, — Pot  other  cases,  see  Appeal  and 
Error,  CenL  Dig,  Sf  2342-2355;  Dec.  Dig.  «=» 
S18.] 

6.  Appeal  and  Ebsob  ®=>528— Rfcobd — Ad- 
thenti  cation, 

The  motion  for  new  trial,  though  printed  In 
the  transcript,  cannot  be  considered,  where  not 
authenticated  by  any  statement  or  biU  of  ex- 
ceptions. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2374,  2384r-2388;  Dec. 
Dig.  «=»528.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Aogeles  County;  Staidey  A, 
Smith,  Judge. 

Action  by  the  Lincoln  County  Bank  against 
George  O.  Fetterman.  From  a  jnd^ent  for 
plalntlfl  and  order  denying  new  trial,  defend- 
ant appeals.  Affirmed. 

F.  SL  Da-rls  and  H.  O.  MlUsap^  both  of  Loa. 
Angeles,  for  appellant  Thomas  A.  Sanson, 
Dnke  Stone,  and  PbH  Cass,  all  oi  Los  Ange- 
les, for  tespondent. 

HENSHAW,  J.  This  action  was  brought 
against  B.  J.  Pace,  J.  W.  Pace,  and  Sid  Pace 
upon  thete  promissory  note  for  $3,500  Id 
favor  of  defendant,  Gewge  C  Fetterman. 
The  complaint  charged  the  execution  of  the 
note  by  the  Paces  to  Fetterman  and  hla  in- 
dorsement of  the  note  over  to  the  plalntUE  be- 
fore maturity.   It  pleaded: 

"That  demand  has  been  made  by  plaintiff 
upon  the  said  detendaats  and  each  of  them, 
for  the  payment  of  the  amount  due  upon  the 
said  promissory  note ;  that  there  has  been  paid 
plaintiff  upon  the  principal  sum  of  said  note 
the  sum  of  $1,626.65,  and  the  interest  thereon 
has  been  paid  up  to  and  including  the  20th  day 
of  June,  1911,  leaving  due  and  owing  thereon 
to  plaintiff  from  defendants  the  sum  of  $1,- 
973.35,  with  interest  thereon  at  the  rate  of 
1  per  cent,  per  month  from  the  20th  day  of 
June,  A.  D.  1911,  until  paid,  and  which  amount 
the  aaid  defendants  and  each  of  them  refuse 
and  neglect  to  psy  to  plaintiff,  although  oft  re- 
quested so  to  00."  1 

Plaintiff  Is  a  Nevada  corporation,  and  the 
note  was  executed  In  the  state  of  Nevada. 
Judgment  passed  for  plaintiff,  and  defendant 
appeaIs.from  that  Judgment  and  from  the  or- 
der denying  its  motion  for  a  new  trial. 

Under  the  answer  filed  to  this  complaint, 
the  cause  came  on  for  trial.  At  the  time 
of  the  trial  defendant  offered  the  following 
amendment: 

"This  defendant  is  informed  and  believes, 
and  upon  such  information  and  belief  alleges, 
the  fact  to  be  that  plaintiff  Is  doing  business 
in  this  state,  and  there  has  never  been  filed  In 
the  office  of  the  secretary  of  state  of  the  state 
of  California  a  designation  by  the  plaintiff  of 
some  person  residing  within  the  state  of  Gali- 
tomia  upon  whom  process  issued  by  authority 
of  or  under  any  law  of  this  state  may  be  serv- 
ed ;  and  there  has  never  been  filed  in  the  office 
of  the  secretary  of  state  of  the  state  of  Califor 
nia  a  certified  copy  of  plaintiff's  articles  of 
incorporation,  if  any  there  are,  or  of  its  char> 
ter.  If  any.  it  has,  or  of  the  statute  or  statutes, 
or  leglslBtiTet  or  ezecntive,  or  governmental  act 
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or  acts  creating  It,  if  any  Uiere  are,  daly  certi- 
fied by  the  secretary  of  state,  or  other  officer 
authorized  by  the  law  of  the  jurisdiction  under 
which  such  corporation  is  formed,  If  formed  at 
all,  to  certify  such  copy ;  and  there  has  never 
been  filed  a  certified  copy  thereof,  duly  certified 
by  the  secretary  of  this  state,  in  the  office  of 
the  county  clerk  of  the  county  where  its  prin- 
cipal place  of  business  is  located,  and  aUo 
where  such  corporation  owns  property." 

[1]  Tbe  court  refused  defendant  leave  to 
file  this  amendment  It  was  not  an  abuse  of 
discretion.  The  action  was  a  simple  action 
by  a  Nevada  corporation  upon  a  promissory 
note  executed  In  Nevada  against  a  defendant 
found  in  California.  Without  regard  to  the 
legality  ot  the  prohibition  of  sectltm  410  of 
tlie  Civil  Code  ui>on  foreign  corporations 
from  maintaining  actions  in  any  of  the  courts 
of  this  state,  It  is  safl!Iclent  to  say  tbat  the 
amendment  here  offered  was  properly  refus- 
ed. It  bears  evidence  upon  its  face  tbat  It  is 
sham.  It  is  not  even  alleged  tbat  plaintiff 
was  AtAng  business  in  the  state  before  or  at 
the  time  of  the  commencement  of  this  action. 
The  amendment  alleges  merely  that  dpfend- 
ant  is  informed  and  believes  tbat  plaintiff 
is  now  doing  business  In  this  state.  The  de- 
nial upon  information  and  belief  that  the 
plaintiff  corporation  has  complied  with  the 
law  Is  insufficient  Mulcahy  v.  Buckley,  100 
Qal.  484,  35  Pac  144;  Zany  v.  Mining  Co., 
15  Cal.  App.  295,  114  Pac.  1026. 

[2]  Upon  tbe  trial  of  the  case,  when  plain- 
tiff sought  to  introduce  its  evidence,  defend- 
ant objected  upon  the  ground  that  the  com- 
plaint failed  distinctly  to  aver  nonpayment 
It  would  appear  from  the  paragraph  quoted 
that  even  under  the  very  strict  rule  adhered 
to  In  this  state  and  expressed  In  Barney  v. 
Vlgoreaux,-  92  Cal.  631,  28  Pac.  678,  Ryan 
V.  HalUday,  110  Cal.  335,  42  Pac.  891,  Rich- 
ards V.  Lake  View,  115  Cal.  ftI2,  47  Pac.  683, 
Hurley  v.  Ryan,  119  Cal.  71,  61  Pac.  20,  and 
Knox  v.  Buckman,  139  Cal.  598,  73  Pac  428, 
there  was  a  sufllclent  pleading  of  nonpay- 
m^t  to  pass  a  general  demurrer. 

[3]  As  a  matter  of  precaution,  however, 
plaintiff  sought  and  obtained  leave  to  amend 
by  adding  to  his  complaint  this  language: 
"Which  amount  la  due  and  remains  wholly 
unpaid."  Upon  the  court  granting  leave  to 
plaintiff  so  to  amend,  defendant's  counsel 
moved  the  court  for  a  continuance  that  he 
might  plead  to  this  amended  comi)lalnt,  stat- 
ing that  "he  is  not  prepared  to  plead  and 
meet  the  new  issue  raised  at  this  time." 
The  court  denied  this  motion,  and  Ita  action 
in  this  regard  constitutes  the  gravamen  of 
the  complaint  upon  this  appeal. 

Appellant's  complaint  in  this  matter  is 
founded  upon  his  assertion  of  an  at>solute 
right  to  plead  anew  to  tbe  complaint  because 
it  was  amended.  He  founds  this  right  upon 
section  432  of  the  Code  of  Civil  Procedure 
and  upon  the  general  rule  as  stated  In  the 
cases  (see  French  v  Stewart  22  Wall.  238,  22 
L.  lOd.  854)  that  an  amendment  of  a  bill 
gives  a  defendant  a  right  to  answer  as  if  be 
had  not  answered  before.    He  relies  BtlU 


farther  upon  our  own  dedsIoiUL  Elder 
Splnks,  S3  CaL  294;  Morton  t.  Bartnlng,  68 
Cal.  306. 9  Pac.  146 ;  Obamberlaln  t.  Loewen- 
tbal,  138  Cal.  60,  70  Pac.  932.  The  role 
governing  the  light  to  plead  to  an  amended 
complaint  is  not  ab  broad  as  appellant 
would  have  It.  Nor  yet  is  It  so  broad  as  la 
implied  In  Morton  t.  Bartnlng,  su^ra. 

Section  432  of  our  Code  of  Civil  Procedure, 
In  declaring  that  the  amendments,  or  tbe 
complaint  as  amended,  must  be  answered  by 
the  defendant  within  ten  days,  or  such  other 
time  as  the  court  may  direct,  is  bnt  a  direc- 
tion to  compel  tbe  Joining  of  issues  within  a 
reasonable  time,  so  as  to  expedite  the  trial 
of  actions.  It  still  rests  within  the  sound 
discretion  of  tbe  court  as  to  whether  any 
time  shall  be  allowed  to  the  defendant  to 
answer,  and  whether  or  not  time  will  be  al- 
lowed will  depend  upon  the  nature  and 
character  of  the  amendment  to  the  complaint 
It  states  the  rule  too  broadly,  therefore,  to 
say  that  because  a  complaint  is  amended, 
even  In  most  trivial  and  unimportant  par- 
ticulars, the  defendant  has  the  absolute  right 
to  time  and  to  the  postponement  of  the  case 
to  plead  to  this  amendment.  The  underlying 
proposition  to  be  decided  upon  the  facts  of 
each  case  where  the  court  has  refused  to 
allow  time  to  the  defendant  or  to  allow  an 
amendment  is  whether  or  not  the  court's  dis- 
cretion was  abused  and  the  defendant  injured 
thereby.  In  the  present  case  all  that  the 
plalntUf  asked  leave  to  do  and  did  was  to 
make  more  spedflc  an  allegation  of  nonpay- 
ment of  a  promissory  note,  which  allegation 
was  certainly  sufficient  to  pass  a  general  de- 
murrer. It  could  not  have  taken  defendant 
by  surprise  to  have  had  this  allegation  of 
nonpayment  made  more  specific  It  could  not 
have  Introduced  any  new  element  In  the  case 
which  he  was  not  prepared  to  meet  It  could 
not  have  necessitated  the  procurement  by 
him  of  witnesses  or  evidence  which  should 
not  have  been  at  hand.  Defendant  was  not 
surprised.  He  does  not  here  assert  that  he 
was  surprised,  but  asserts  merely  that  he 
had  the  right  to  time  and  to  file  a  new 
pleading.  But  to  this  respondent  makes 
further  answer  that  the  Issue  of  nonpayment 
had  been  Joined  by  the  answer  on  file,  which 
answer  In  terms  pleaded  payment  This  plea 
of  payment,  coupled  with  the  allegatltHi  of 
the  complaint,  presented  the  Issue  of  pay- 
ment or  nonpayment,  and  cured  whatever 
defect  in  this  regard  may  have  lain  In  tbe 
complaint  This  being  so,  then  the  amend- 
ment raised  no  new  Issue  and  presented  no 
new  proportion  which  the  defendant  was 
called  upon  to  meet,  and  the  court  was  abso- 
lutely justified  in  rising  leave  to  the  de- 
fendant to  amend. 

[4]  But  appellant  has  not  seen  fit  to  bring 
up  bis  original  answer,  standing  upon  tbe 
mistaken  technicality  that,  .  because  the 
court  allowed  the  plaintiff  to  amend  in  this 
trifilng  particular,  his  answer  became  func- 
tus otfici(^  was  absolutely  supezseded*  was 
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aa  thongli  It  liad  never  been  ffled,  and  formed 
oo  part  ot  the  Judgment  rolU  Tills  appeal 
presents  propositions  of  a  narrow  and  techni- 
cal nature,  supported  by  no  showing  or  offer 
to  show  hardship  or  Injury.  It  may  well 
be  met,  ttierefore,  by  tbe  technical,  bat  emi- 
nently sound,  response  wMch  napondent 
makes,  that  the  Jndgmoit  roll  presented  by 
the  appellant  Is  radically  defective  In  failing 
to  present  the  answer  upon  which  the  case 
was  actually  tried,  and  in  presenttog  as  a 
substitute  an  answer  whidi  the  court  refused 
to  allow  the  defmdant  to  file.  The  original 
answer  was  not  only  not  eliminated  by  virtue 
of  the  amendment  to  the  complaint,  bat  was 
the  answer  Joining  the  Issaes  upon  which 
the  action  was  tried.  It  was  an  essential 
part  of  the  Judgment  roll.  Redington  t. 
Gomwell,  90  OaL  60,  27  Pac.  40. 

[S]  Still  further  appellant's  notice  of  Inten- 
tion to  move  for  a  new  trial  has  not  been 
authenticated  and  brought  before  this  court 
by  any  statement  or  bill  of  exceptions.  The 
mere  fact  that  It  may  hare  been  printed  in 
the  transcript  without  proper  authentication 
will  not  authorize  this  court  to  consider  It 
Pico  T.  Cohen,  78  Cal.  384,  20  Pac  706; 
Paige  T.  Hoeding,  66  Cal.  300,  31  Pac.  264; 
Skinner  r.  Horn,  146  OaL  63,  79  Pa&  687.; 
Mnzzy  T.  McBwen  Lumber  Co.,  154  Oal.  686, 
88  Pac.  1062.  In  the  absence  of  proper  au- 
thentication there  Is  presented  no  record  up- 
on the  aj^peal  from  the  order  denying  the 
motion  for  a  new  trial  which  can  here  be 
properly  reviewed.  WIUow  Land  Co.  t. 
Ooldscbmidt,  11  Gal.  App.  297,  104  Pac  841. 

The  Judgment  and  order  appealed  from  arc 
therefore  affirmed. 

We  concur:  MBLTIN,  J.;  L0RI6AN,  3. 


HOBTON  V.  BBMILLARD  BBICK  00.  ' 
(S.  F.  6420.) 

(Sopreme  Oonrt  of  California.    June  8»  1815. 
Rehearing  Denied  July  8,  1915.) 

1.  Masteb  and  SebTakt  «S»70— OOHPBnSA- 
TioN— Met  Pbofztb  aitd  Bontjs— Tiub  or 

COMPCTATION. 

Under  a  10-year  contract  entered  into  in 
December,  1906,  whereby  plaintiff  became  the 
manager  of  the  defendant  company  at  a  month- 
ly salary,  and  in  addition  was  to  receive  a  bonus 
of  $1,200  upon  the  yearly  profitB  equaling  12  per 
cent,  of  the  defendant  compaoy'a  invested  capi- 
tal and  $600  for  each  additional  1  per  cent,  prof- 
it, the  bonus,  if  any,  was  not  postponed  until  the 
end  of  10  years,  nor  based  upon  a  fuU  account  of 
profits  and  losses  at  the  end  of  such  period,  but 
was  to  be  allowed  upon  the  net  pro&ts  ay  as- 
certained annually,  even  though  the  contract 
was  entire  in  respect  to  the  term  of  service. 

[Ed,  Note. — For  other  cases,  see  Muster  and 
Servant,  Cent.  Dig.  JS  82-86;  Dec.  Dig.  3=»70.] 

2.  Masteb  ano  Servant  «s=»80— Net  PBOFns 
AND  Bonds— Sdfficienct  or  Eviokkoe  — 
Depreciation. 

In  an  action  to  recoTcr  a  certain  share  of 
the  net  profits  eattied  by  d^nidant  in  its  busi- 
ness for  1007,  based  upon  a  written  c<»itraet 
Nnploying  plaintiff  from  Decendier,  1906,  for  a 


'  10-year  term  at  a  monthly  salan',  and  in  addi- 
tion a  bonus  of  $1,200  on  profits  equaling  12 

Efent.  of  the  company's  invested  capital,  and 
for  each  additional  1  per  cent  profit,  evi- 
e  held  not  to  show  tnat  there  was  any 
agreement  as  to  the  method  of  making  inven- 
tories, or  any  custom  as  to  depreciating  inveo- 
tories  which  the  court  should  have  found  had 
become  a  part  of  the  contract. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant,  Cent  Dig.  §fi  107-127;  Dec.  Dig.  «=» 
90.] 

3.  EviDEitOB  «=>354  —  Admissions  —  Trial 
Balahcs. 

In  such  action  certain  exhibits,  as  "Profits 
and  Loss  Sheet,"  "Surplus  Sheet,"  "Assets  and 
Liability  Account  of  W,"  and  "Surplus  Ac- 
count" were  properly  admitted  on  the  theory 
that,  they  constituted  at  least  prima  facie  ad- 
missions by  defendant  as  to  tbe  amount  of  the 

Erofits  of  its  business  upm  the  dosiDg  <^  its 
3ok8  for  1907. 

[Ed.  Note.— For  other  cases,  ate  Evidence, 
Oent.  Dig.  6{  1432-1483;  Dec  Dig.  «=3354.) 

4.  Masteb  and  S&bvaht  ^80-Cohfenba- 

TIOK— SUFFICIENOT  OF  EviDSHCB^— AHOUNT 

or  Net  PBorm. 

lu  an  acti(Hi  to  recover  a  certain  share  of 
tb«  net  profits  earned  by  defendant  company  in 
its  business  for  a  certain  year,  based  upon  a 
written  contract  employing  plaintiff  as  manager 
for  that  year,  evidence  held  to  sustain  finding 
that  the  net  profits  for  that  year  were  $74,- 
806.09,  being  over  18  per  cent  <m  a  cai^tiU  stock 
of  $406467. 

tEd.  Note.— F(»  oQier  cases,  see  Master  ftd 
Servant,  Cent  Dig.  H  107-127;  Dec.  Dig. 
SO.] 

5.  Appeal  akd  Bbbob  «=>1056~Cohtbact  of 
BiCFLOTUENT— Action  ixib  Shabb  of  Net 
PaoFrra— EviDEHCOE. 

In  such  action,  where  all  tbe  facts  were 
before  the  court  and  it  was  its  duty  to  decide 
the  issues,  the  sustaining  of  an  objection  to 
questions  to  an  expert  wibiess  as  to  his  opinion 
upon  the  correctness  of  the  statement  of  iffOfits^ 
was  not  prejudicial  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  Cent  Dig.  fS  4187-4188^  4207 ;  De&  Dig. 
<8s^l066.1 

6.  CoNTOAcra  «=>349—AcrrioiT  fob  Subb  of 

PBOFira— BVIDBNOB. 

In  such  action,  where  the  Issue  was  as  to 
the  amount  of  profits  shown  at  the  end  of  the 
year  1807,  evidence  as  to  the  selling  price  of  the 
company's  products  for  1906  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Oent  Dig.  H  1086. 1781-1^71788-1796, 1809, 
1811-1814,  m?,  1818;  Dec  Dig.  «s»849.] 

Department  2.  AM)eal  from  Superior 
Court,  Alameda  County;  William  H.  Waste, 
Judge. 

Action  by  Edward  H.  Horton  against  the 
Remlllard  Brick  Company.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and 
defendant  appeals.  Jodgmmt  and  wder  af- 
firmed. 

Sullivan  ft  Sullivan  and  Theo  J.  Boche,  all 
of  San  Francisco,  for  appellant  Wright  ft 
Wright  ft  Stetson,  ot  San  Francisco,  for  re- 
spondent 

PER  CUBIAM.  Upon  consideration  of  the 
petition  for  tbe  hearing  of  this  cause  before 
thia  court,  after  decision  In  the  District  Court 
of  Appeal,  this  court,  while  well  satisfied 
with  the  soundnesB  of  tbe  reaacndng  and 
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coneluslonB  reached  by  llie  Court  of  Appeal, 
In  all  other  respects,  considered  one  quea- 
tloa  of  suflBclent  gravity  to  Justify  further 
consideration  of  It  here.  That  question  was 
whether,  under  the  terms  of  the  contract  be- 
tween Horton  and  the  defendant,  the  profits 
were  to  be  the  actual  profits,  or  whether  by 
convention  and  agreement  it  was  understood 
that  the  profits  should  be  estimated  profits. 
The  point  becomes  on^  of  great  importance 
in  the  case  because  it  was  shown  that,  while 
In  the  statement  estimating  the  profits  the 
bricks  of  defendant  carried  over  Into  the 
year  1008  were  appraised  at  cost,  they  were, 
owing  to  business  depression,  sold  for  much 
less  than  cost  in  1908.  We  are,  however,  con- 
v^ced  that  the  Court  of  Appeal  was  right  in 
the  conclusion  it  reached  upon  this  question, 
and  that  under  their  contract  the  parties 
agreed  to  an  annual  estimate  of  profits  as  the 
basis  of  plaintiff's  claim  for  compensation. 
The  opinion  and  decision  of  the  District 
Court  of  Appeal  is  therefore  adopted  as  the 
opinion  and  decision  ot  this  court,  and  the 
Judgment  and  order  appealed  fran  are  af- 
firmed. The  opinl<m  and  dedslcm  Is  as  fol- 
lows: 

OHIPMAN,  P.  J.  This  is  an  action  to  recov- 
er a  certain  soare  of  tbe  net  profits  earned  by  de- 
fendant in  its  bosineaa  for  tbe  year  1007,  and 
is  based  upon  a  written  contract  between  plain- 
tiff and  defendant  bearing  date  December  14, 
1906.  The  essential  part  of  this  contract  reads 
as  follows:  "The  party  of  the  second  part 
agrees  to  enter  tbe  employment  of  tbe  first  par- 
ty and  to  continue  such  employment  until  the 
14th  day  of  December,  1916,  he  to  dlschar^ 
such  duties  as  may  reasonably  be  required  of 
him  by  the  directors  of  first  party ;  second  par- 
agrees  during  the  said  period  to  devote  his 
e  during  business  hours,  bis  best  abilities 
and  energies  to  the  business  interests  of  the 
first  party ;  first  party  hereby  agrees  to  employ 
second  party  for  said  period  and  as  compensa- 
tiqn  for  such  services  to  be  ao  rendered  first 

fiarty  promises  to  pay  to  second  party  a  month- 
y  salary,  same  to  be  at  the.  rate  of  three  hun- 
dred deUars  per  monthLfrom  date  hereof  to  tbe 
1st  day  of  January,  1907,  and  thereafter  at  the 
rate  of  five  hundred  dollars  per  month,  same 
to  be  paid  at  the  end  of  each  current  month, 
first  party  furtber  agrees  in  addition  to  the 
monthly  salary  as  hereinbefore  specified  to  pay 
to  second  party  for  further  compensation  for 
such  services  a  bonus  upon  the  yearly  profits, 
if  any,  of  the  business  of  the  first  party,  after 
December  81st,  1906,  that  is  to  say,  if  com- 
mencing January  1st,  1907,  the  annual  net 
profits  on  the  capital  invested  in  the  business 
of  party  of  the  first  part  equals  twelve  per 
cent,  party  of  the  first  part  agrees  to  forthwith 
pay  unto  party  of  the  second  part  a  bonus  of 
twelve  hundred  dollars,  and  if  such  annual  prof- 
its exceed  said  twelve  per  cent.,  then  the  bonus 
to  be  paid  by  first  party  to  second  par^  shall 
in  addition  to  said  twelve  hundred  dollars  t>e 
the  sum  of  six  hundred  dollars  for  each  addi- 
tional one  per  cent,  profit  above  said  twelve  per 
cent.  It  t>eing  understood  and  agreed  that  as  a 
basis  for  tbe  estimation  of  said  profits  the  cap- 
ital invested  in  the  said  business  shall  be  taken 
at  the  sum  of  four  hundred  and  eight  thousand 
one  hundred  and  sizty-^even  dollan  in  accord- 
ance with  luTentory  as  shown  \a  the  closinK  of 
the  books  ot  said  business  December  Slst, 
1905." 

Tbe  cause  was  tried  by  the  court  without  a 
jury  and  judgment  passed  for  plaintiff  for  the 
Bom  of  94,800,  with  interest  from  January  1, 
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1908.  Defendant  appeals  from  the  Judgment 
and  from  the  order  denying  its  motion  tor  a 
new  trial. 

Tbe  court  found  that,  for  tbe  period  commene- 
ing  January  1,  1907.  and  ending  December  31, 
19uT,  "the  defendant's  annual  net  profits  on  the 
business  transacted  during  that  period,  based 
on  the  capital  invested  in  its  said  business,  to 
wit,  the  sum  of  S40S,167,  amounted  to  the  sum 
of  $74,806.09,  being  over  18  per  cent  upon  the 
amount  of'such  capital,"  and  hj  reason  thereof 
there  became  due  plaintiff,  on  Jannary  1,  1908. 
the  sum  of  S4,800  "aa  a  bonus  upon  said  yearly 
profits  for  the  year  1907,"  for  which  the  afore- 
said judgment  was  given.  It  seems  not  to  be 
disputed  that  plaintiffs  bonus  amounted  to  the 
sum  awarded  him  if  the  court  was  justified  iu 
finding  that  the  net  profits  of  defendant's  busi- 
ness for  1907  were  correctly  arrived  at 

Some  errors  are  as^gned  arising  out  of  rul- 
ings of  ttie  court  In  receiving  and  refusing  evi- 
dence but  the  principal  errors  complained  •£ 
relate:  First,  to  tbe  construction  placed  upon 
the  contract  by  the  trial  court;  and,  second,  to 
the  method  adopted  in  making  up  the  inven- 
tory of  defendant's  property  for  1907  and  its 
inSoence  upon  the  profit  and  loss  account 

It  is  contended  by  defendant  that  "tbe  con- 
tract was  entire— If  profits  of  one  year  were  ofF- 
set  by  losses  of  other  years  intervening  before 
suit  on  tbe  contract,  plaintiff  could  not  re- 
cover." 

As  to  tbe  inventory  for  1907  the  claim  Is  that 
it  made  no  allowance  for  depreciation;  "that 
the  proren  business  enatom  at  making  annual 

allowance  for  depreciaticm  of  plant  and  equip- 
ment was  the  law  of  Hortfm's  contract  and  reg- 
ulates his  rights." 

We  find  these  two  objections  at  tbe  threBh<M 
of  tbe  discosaioD.  If  the  trial  court  was  wrong 
in  disregarding  the  results  of  the  business  for 
subsequent  years  up  to  the  time  plaintiff  ceased 
to  be  employed  under  the  contract,  prejudicial 
error  is  shown,  because  had  the  net  profits  at 
1906  and  1009  been  considered  together  with 
those  of  1007,  tbe  combined  result  would  not 
have  warranted  the  judgment 

Upon  the  second  proposition,  tbe  net  profits 
for  1907  depended  largely  upon  the  integrity  of 
the  inventory  for  that  year,  and  unless  it  was 
nnsssailable,  the  profit  and  loss  account  would 
lack  a  proper  or  correct  l>asi& 

Defendant  became  incorporated  in  December, 
1879,  the  business  having  been  carried  on  pre- 
viously by  Itemillard  Bros,  tbe  owners  of  four- 
fifths  of  the  stock  in  defendant  at  its  iocorpora- 
tioD.  The  capital  at  this  time,  aa  shown  by 
the  articles,  was  $200,000,  which  had  incrcaa- 
ed,  when  the  1905  inventory  was  taken,  to 
$408,167.  The  company  owned  considerable 
real  estate  at  different  points  where  its  brick- 
yards were  located  and  elsewhere,  some  farm- 
ing land  and  some  city  land  In  Oalcland  and 
Alameda,  besides  the  equipment  for  three  large 
brickyards  and  their  kilns.  It  was  engaged 
chiefly  in  manufacturing  brick  and  dealt  also  in 
lime,  plaster,  and  cement,  and  carried  on  some 
farming  in  a  small  way.  In  part  its  operating 
property  consisted  of  wagons,  horses,  bamess. 
steam  propelled  schooners,  steam  engines,  ana 
boilers,  electric  motors,  locomotives,  brick  molds, 
brick  machines,  steam  pumps,  dump  carts, 
kilns,  blacksmith  shops  and  equipment  numer- 
ous tools,  railroad  tracks  and  cars,  and  many 
oth«r  articles  used  in  the  business.  Tbe  build- 
ings used  were  many  and  of  considerable  value. 
Without  further  euumeratimi  tbe  foregoing  will 
indicate  the  character  of  the  proiierty  entering 
into  the  inventory. 

On  August  9,  1906,  an  ezecutlTe  committee 
consisting  of  three  directors  was  created,  **wlth 
full  authority  to  tiave  charge  of  all  details  as 
of  the  company  business,  and  making  any  and 
all  alterations,  changes,  and  improvemmts  in 
detail  as  to  the  systems  or  methods,  ebx,  in 
their  judgment  desirable."  This  was  about  one 
month  after  Horton  had  entered  defendant's  em- 
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ployment  He  had  been  chosen  as  one  of  the 
directors  end  he,  with  Messrs.  Metcalf  and  Ge- 
linas,  were  made  the  memhers  of  this  executive 
committee.  On  December  13,  1906,  by  consent 
of  more  than  two-thirds  of  the  stockholders, 
among  them  Cordule  Remillard,  1,020  shares; 
Charles  Simard,  30  shares;  J.  P.  Gelinas,  5 
shares;  E.  H.  Horton  (plaintiff).  ^0  shares; 
Lamoreox  estate,  200  shares;  George  D.  Met- 
calf, 5  shares;  P.  H.  Simard  estate,  100  shares; 
and  Maria  Biltz,  50  shares— the  by-laws  of  the 
corporaticm  were  amended.  The  amendmeDts 
provided  that  "the  board  of  directors  shall, 
when  in  their  Jndgment  it  is  to  the  interest  of 
the  corporation  so  to  do,  have  power  to  enter 
into  a  contract  of  employment  with  any  of  its 
agents,  superintendento,  managers,  or  other  em- 
ployes, for  a  definite  period  not  exceeding  ten 
years,  provided  that  before  such  contract  shall 
become  binding  upon  the  corporation,  it  shall 
be  ratified  at  a  duly  conTened  meeting  of  the 
Btockholders."  Plaintiff  was  at  this  time  a  di- 
rector. The  contract  involved  in  the  action  was 
made  11  days  later  (December  14,  1906),  and 
was  signed  for  the  corporation  by  Geo.  D.  Met- 
calf, president,  J.  P.  Gelinas.  secretary,  and 
by  E.  H.  Horton  in  his  own  behalf.  The  va- 
lidity of  the  contract  is  not  disputed,  and  there 
is  no  evidence  that  in  its  making  the  company 
was  overreached  or  deceived  by  plaintiff  in  any 
way.  At  the  meeting  of  the  Btockholders  Feb- 
ruary 4,  1007,  plaintiff  was  elected  a  director 
for  uie  ensuinx  year,  together  with  Mrs.  Itemil- 
lard,  Messrs.  MetcalC,  Gelinas,  and  Simard, 
and,  at  the  meeting  of  the  directors,  held  later, 
on  that  day,  Horton  was  elected  president  ana 
manager.  Plaintiff,  as  he  testified,  entered  de- 
fendant's employment  "about  July  1.  IdOQ,  and 
contloued  in  such  emplOTment  nntll  April  1, 
1010."  Hie  minutes  of  March  IS,  1910.  read: 
"Resolved  tbat  for  good  cause,  tbe  services  of 
Mr,  Edward  H.  Horton  are  hereby  dispensed 
with."  Notblnc  in  the  record  showa  tbe  reason 
for  this  action.  It  appeared  that  plaintiff  made 
no  claim  for  any  bonus  until  after  he  waa  dis- 
charged. Other  facts  hi  the  case  wHI  be  noticed 
as  occasion  may  require. 

[I]  Turning  now  to  the  c(Hitract  and  in  re- 
Monse  to  i^>peUaat^8  contention  first  above  sut- 
eo,  it  eeems  to  as  ,tbat  it  waa  not  contemplated 
by  the  parties  that'  Horton's  bonus,  should  there 
be  any,  was  not  to  be  enjoyed  until  tbe  end  of 
10  years,  nor  was  it  based  upon  a  full  account- 
ing of  profits  and  losses  as  they  might  appear 
at  the  end  of  the  period  for  which  be  engaged 
his  services,  nor  at  the  termination  of  his  serv- 
ices at  a  period  less  than  10  years.  We  have 
nothing  to  do  with  the  cause  of  his  quitting. 
For  the  puriwses  of  this  case  his  services  ter- 
minated by  mutual  consent  and,  if  not,  nothing 
appears  In  the  record  which  would  prevent  his 
having  his  lighta  determined  under  ue  contract 
in  accordance  with  what  may  seem  reasonably 
oartain  to  have  been  the  intention  of  the  parties 
in  making  it. 

The  contract  provides  tbat  plaintiff  was  to 
receive  |000  salary,  **to  be  paid  at  the  end  of 
each  current  mmth,"  and  ''in  addition  to  the 
monthly  salary"  he  waa  to  receive  "for  further 
compensation  for  such  services,  a  bonus  on  the 
yearly  profits,  if  any,  of  tbe  business  •  *  • 
that  is  to  say,  if  commencing  January  1st, 
1907,  the  annual  net  profits  on  the  capital  in- 
vested *  •  •  equals  12  per  cent,  party  of 
the  first  part  [defendant]  agrees  to  forthwith 

eay  unto  party  of  the  second  part  [plaintiff]  a 
onus  of  $1,200,  and  if  sudi  annual  profits  ex- 
ceed said  l2  per  cent.,"  he  was  to  be  paid  an 
additional  bonus  of  $6(X>  for  each  additional 
"one  per  cent  profit  above  said  12  per  cent" 
It  seems  to  us  that  if  the  parties  contemplated 
measuring  the  profits  by  the  result  shown  only 
at  the  end  of  the  10-year  period  they  failed  so 
to  express  their  intention.  The  language  used 
indicates  that  the  net  profits  were  to  be  ascer- 
tained annually  for  the  purpose  of  determining 
wlwther  Horton  should  rec^va  annually,  "for 


I  farther  compensation  for  such  services,"  the 
bonus  provided  for.  The  object  was  to  stim- 
ulate his  activities  by  promising  a  bonus  on  a 
certain  definite  sum  should  be  succeed  in  pro- 
ducing a  certain  definite  result  annually.  If  he 
made  the  company  earn  12  per  cent  annoaily 
upon  a  certain  capital  fixed  by  the  company,  he 
was  to  receive  annually  $1,2(X},  and  for  each 
additional  one  per  cent  over  12  per  cent  he 
was  to  receive  $600.  The  profit  sharing  feature 
of  Horton's  contract  must  have  been  intended 
as  an  inducement  to  him  in  engaging  bis  serv- 
ices for  10  years  and  it  hardly  seems  reasona- 
ble to  suppose  that  no  bonus  was  to  have  been 
allowed  bun  until  the  expiration  of  the  10 

J ears,  and  then  only  upon  a  showing  that  he 
ad  earned  as  net  profits  for  the  company  each 
year  at  least  ?48,980,  or  12  per  cent,  on  a  fixed 
capital  tbe  earning  capacity  of  which  might,  fn 
the  course  of  events,  greatly  diminish.  The  con- 
tract may  be  regarded  as  entire  in  respect  of 
the  term  of  Horton's  service  and  at  the  same 
time  reasonably  construed  to  mean  that  he 
should  be  paid  the  bonus  promised  at  the  end 
of  any  ^ear  when  earned.  In  using  the  word 
"forthwith"  in  connection  with  the  payment  of 
the  bonus  when  the  annual  net  profit  equals  12 

Eer  cent  we  think  it  fair  to  assume  that  the 
onus  was  to  be  paid  whenever  in  any  year  the 
net  profits  on  the  fixed  capital  amounted  to  the 
sum  named.  Kir  can  it  be  reasonably  said  tbat 
a  contrary  construction  ahoald  be  given  the 
contract  because  Horton  made  no  claim  for 
bonus  until  be  was  discharged.  There  ia  noth- 
ing in  the  record  tending  to  show  that  this  de- 
lay in  making  his  claim  was  intended  as  giv- 
ing a  construction  to  tbe  contract 

Appellant  cites  certain  cases  In  aupport  of 
Its  contention,  reliance  bdngplaced  particularly 
upon  Thomas  t.  Columbia  Pnonograph  Co.,  144 
Wis.  470,  129  N.  W.  523,  624.  Respondent 
cites  Jennery  v.  Olmstead,  90  N.  T.  863,  as 
fully  supporting  his  contention. 

In  the  Wisconsin  case  tbe  question  arose  up- 
on tbe  construction  of  a  contract  reading  as 
follows:  "May  7,  1904.  Confirming  my  per- 
sonal interview  of  this  date  with  you,  you  are 
hereby  appointed  manager  of  our  Milwaukee  of- 
fice to  take  effect  May  1,  1904.  at  a  salary  of 
S25  per  weeli,  with  a  commission  of  one-balf 
(^)  of  one  per  cent.  (1%)  on  the  cash  receipts 
of  your  office  from  sales,  and  ten  per  cent 
(10%)  of  the  net  profits  of  the  office  up  to  a 
total  profit  of  ^2,0(X)  per  month;  and  there- 
after on  the  basin  of  five  per  cent  (5%)  of  such 
profits ;  the  profits  in  question  to  be  determined 
at  and  by  our  executive  office,  and  notice  there- 
of to  be  duly  sent  you  hy  such  office  as  deter* 
mined  by  them." 

It  appeared  that  plalntifl  entered  upon  the 
performance  of  bis  services  May  1,  1904,  and 
continued  until  early  in  the  year  1906.  Each 
month  be  sent  a  report  to  the  executive  office 
of  the  cash  receipts  during  the  month  from  sales 
at  the  Milwaukee  office,  and  received  from  the 
executive  office  a  statement  showing  receipts  of 
the  office,  certain  dcductlona  therefrom  and  the 
net  profits  for  tbe  month  on  which  his  commis- 
sion was  to  be  based.  Tbe  court  held  that  "the 
true  construction  of  this  contract  is  that  the 
fiscal  period  for  computation  of  net  profits  is 
the  month,  but  tbat  tbe  real  period  to  which 
net  profits  refers  is  the  period  of  ^IntifCs 
service."  Said  the  court:  "And  this  is  the 
construction  which  the  parties  themselves  have 
pot  upon  the  contract  as  shown  by  competent 
evidence  cooslrtlng  of  monthly  statements  ren- 
dered to  the  plaintiff  and  the  statement  of  com- 
mission account  from  May  1,  1905,  to  Jaly  SI, 
1006,  also  that  of  March  S,  1907,  in  which  tbe 
net  profits  of  one  month  were  offset  against  the 
losses  of  other  months.  The  plaintiff  acqui- 
esced in  this  mode  of  computation."  The  opin- 
ion concludes  as  follows:  "On  tbe  whole  case 
there  was  no  question  to  go  to  the  jury,  no  dis- 
puted issue  of  fact,  merely  the  construction  of 
tbe  vritten  oontract  and  the  effect  of  aabae- 
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quent  written  statementa  apon  the  practical  in- 
ter|>retation  given  to  it  by  the  parties.  The 

Slaintiff  showed  no  tight  to  recover  oo  the  evi- 
ence." 

It  18  not  iKissible  to  say  how  far  "the  effect 
of  subsequent  written  statements  upon  the  prac- 
tical interpretation  given  it  [the  contract  by 
the  partleg^*  influenced  the  minds  of  the  judges 
in  their  c<mstractio&  of  the  contract  Indeed, 
the  parties  themselves  having  given  a  practical 
interpretation  to  the  contract,  the  court  would 
have  been  fully  justified  in  following  it  with- 
out attemptini;  an  interpretation  of  its  own. 

The  New  York  case  was  where  defiendant 
Olmstead  entered  the  service  of  the  Saratoga 
Saviags  Bank  as  actuary,  August  19,  1867,  un- 
der a  contract  the  only  part  of  which  appearing 
in  the  report  was  as  follows:  "That  aa  com- 
pensation for  his  [Olmstead's]  services  in  that 
capacity  [general  actuary]  he  receive  such  sum 
or  Bums  from  the  net  profits  of  the  institution, 
as  such  profits,  after  paying  aJl  incidental  ex- 
penses, may  warrant,  not  to  exceed  |1,000.00 
per  annum."  It  appeared  that  Olmstead's  serv- 
ices were  terminated  about  January  14,  1873. 
The  action  was  by  the  assignee  of  the  bank 
upon  Olmstead's  bond  against  him  and  his 
sureties,  gron-ing  out  of  certain  funds  drawn 
out  by  Oimstead  about  January  1,  1873,  which 
the  bank  claimed  was  in  excess  of  his  earnings. 
The  trial  court  found,  in  the  accounting,  that, 
on  July  1.  1869,  the  bank  had  earned  $648.43 
net  profits,  but  for  the  purpose  of  fixing  the  sum 
to  whidi  Olmstead  was  entitled,  the  court  took 
into  account  the  whole  period  ol  five  years,  dur- 
ing which  be  was  In  the  bank's  employment, 
not  making  annual  rests,  but  reducing  the  prof- 
its of  one  year  by  losses  in  a  subsequent  year, 
and  this  method  of  computation  was  sought  to 
be  justified  on  the  ground  that  the  contract  was 
entire  for  the  whole  period  of  service,  and  that 
nothing  became  due  to  Olmstead  until  the  ex- 
piration of  his  employment,  however  long  it 
might  continue.  Tbia  was  held  not  to  be  a  rea- 
sonable construction  of  the  contract.  Unfortu- 
nately the  report  does  not  disclose  whether  or 
not  Olmstead  engaged  bis  services  for  any  defi- 
nite period  of  time  which  makes  it  of  uncertain 
application  here.  However,  it  was  said  on  ap- 
peal: "The  natural  interpretation  of  the  trans- 
action is  that  the  bank  was  willing  to  pay  a 
salary  of  fl,000  a  year,  out  of  the  net  profits 
of  the  year,  and  Olmstead  was  willing  to  serve, 
taking  the  hazard  of  the  profits  being  sufficient 
to  pay  his  salary.  If  profits  were  not  earned, 
he  would  get  no  compensation,  and  it  would  not 
become  a  charge  on  future  earnings.  If  earned, 
he  was  entitle  to  be  paid,  and  uie  bank  could 
not  charge  against  the  profits  of  one  year  the 
losses  of  a  succeeding  year.  We  think  there- 
fore the  court  erred  in  not  crediting  him  with 
the  whole  profits  of  1869.  •  ♦  •  Nor  does 
the  fact  that  the  def^dant  Olmstead  did  not 
credit  himself  with  the  year's  profits  at  the 
time,  or  the  other  circumstances,  show  a  prac- 
tical construction  of  the  contract  contrary  to  its 
natural  meaning." 

Without  regard  to  the  light  which  may  be 
thrown  upon  the  (Question  by  these  cases,  we 
think  the  construction  given  by  the  trial  court 
to  the  contract  here  involved  was  justified  by 
the  language  used  in  the  contract  itself,  and 
that  the  court  properly  confined  itself  to  the 
profits  for  the  year  1007. 

[2]  We  are  next  to  notice  appellant's  point 
that  the  inventory  of  1907  made  no  allowance 
for  depreciation  of  plant  and  equipment,  and 
this  although  plaintiff  had,  as  is  claimed,  said 
that  such  depreciation  was  customary  and  would 
he  made  by  nim.  There  was  evidence  that  be- 
fore this  contract  was  entered  into,  and  while 
plaintiff  was  in  defendant's  employment,  he 
gave  it  as  his  opinion  that  there  should  be  made 
In  the  books  of  the  company  depreciation  of  the 
plant  and  equipment.  Witness  Gelinas,  sec- 
retary of  the  company,  testified  to  a  conversa- 
tion ne  bad  vith  Horton  "shortly  after  he  bo- 
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came  connected  with  the  compM^.*  "Mr.  Hor- 
ton said  that  all  manufacturing  companies  al- 
lowed BO  much  for  depreciation  annually,  and 
as  near  as  I  can  remember,  I  think  that  he  fixed 
it  at  about  10  per  cent  He  said  that  an  al- 
lowance for  depreciation  should  have  been  made 
by  the  Eemillard  Brick  Company  In  the  years 

Erior  to  that  time.  He  recommended  that  on 
is  coming  into  the  company.  He  said  that  It 
was  the  custom  of  manufacturing '  companies, 
I  gathered  from  what  he  said  that  that  would 
be  the  method  pursued  hereafter.  He  said  that 
It  was  customary,  that  it  was  generally  done 
with  manufacturing  concerns,  and  be  wanted  to 
know  why  we  had  not  done  it  prior  to  that 
time." 

Witness  Miller,  defendant's  bookkeeper,  tes- 
tified: That  Horton  became  connected  with  the 
company  in  July,  1906.  "Subsequent  to  that 
time  I  had  several  talks  with  Mr.  Horton  on 
the  subject  of  depreciation  of  the  property  and 
plant  of  the  defendant  To  the  beet  of  my 
recollection  we  had  one  of  these  conversations 
in  the  latter  part  of  1906.  Mr.  Horton,  in  look- 
ing at  things,  explained  to  us  that  in  his  busi- 
ness in  San  Francisco  be  had  written  off  so 
much  for  depreciation  every  year.  *  *  ♦  To 
the  best  of  my  recollection  he  said  that  that 
was  what  he  proposed  to  do  with  RemiUard 
Brick  Company's  affairs  and  with  their  plant 
To  write  off  a  certain  amount  to  'Profit  and 
Loss'  for  depreciation  eveir  year,  which  I  am 
pretty  sure  he  said  would  be  10  per  cent." 

Witness  Walker,  superintendent  of  brickyards 
and  sales  agent,  testified  to  conversations  he 
had  with  Hort<Hi  in  which  the  latter  said  that 
"the  inventory  of  1906  was  incorrect,  that  it 
should  have  been  depreciated,  and  that  it  was 
the  mode  of  procedure  of  manufacturing  con- 
cerns to  depreciate  their  inventory,  and  now 
since  he  had  become  identified  with  the  com- 
pany he  iwoposed  to  depreciate  that  inventoir 
about  10  per  cent  until  he  had  marked  it  off 
to  what  he  called  velvet.  *  *  ♦  The  reason 
that  he  gave  for  his  intention  to  mark  off  for 
depreciation  was  that  that  was  the  mode  of 
procedure  in  all  manufacturing  business." 

The  claim  of  defendant  is  that  when  the  in- 
ventory for  1907  was  made,  not  only  was  it  the 
custom  among  manufacturing  concerns  to  de- 
preciate articles  in  their  inventories,  but  that 
Ilorton  had  agreed  so  to  make  defendant's  in- 
ventory, and  that  this  understanding,  as  well 
as  the  custom,  entered  into  and  formed  part  of 
the  contract  sued  upon.  The  trial  court  had 
Horton's  version  of  these  conversations  before  it 
and  what  he  did  in  the  matter  and  why  be  did 
it  Borton  testified:  "Some  time  in  September* 
1906,  I  had  a  conversation  with  Mr.  Walker 
on  the  local  train  in  Oakland.  I  told  Mr.  Walk- 
er that  I  had  been  talking  with  Mr.  Gelinas 
about  the  inventories,  I  mentioned  that  I  no- 
ticed that  each  year  for  the  past  years  tho 
brickkilns  had  been  taken  at  uie  same  nricet 
and  that  Mr.  Celinas  bad  said  that  Mr.  Bem- 
illard  considered  that  was  all  right,  because  the 
kilns  were  kept  in  first-class  repair  annually, 
and  that  they  did  not  depreciate  with  age;  that 
they  were  as  good  at  that  time  as  when  they 
were  buiU,  and  further  than  that  Mr.  Walker 
said  that  the  kilns  were  boilt  at  a  time  when 
the  price  of  labor  was  very  low,  and  that  they 
would  cost  a  very  much  higher  price  to  build 
them  at  the  present  time,  and  therefore  Mr. 
Remillard  thought  that  the  price  that  he  set 
upon  them  was  right.  Mr.  Walker  further  re- 
marked that  at  about  what  the  price  of  labor 
would  be  at  the  time  we  were  talking  that  th^ 
kilns  were  worth  all  that  they  were  taken  at. 
I  said  that  the  items  of  machinery  and  many 
other  things  were  held  by  the  company  at  the 
same  price  from  year  to  year  in  the  annual  In- 
ventory. Mr.  Walker  said  that  everything  had 
been  kept  up  in  first-class  condition,  and  that 
Mr.  Remillard  had  always  put  those  prices  in 
the  inventory  up  to  the  time  oC  bis  death  be- 
caos^  as  Mr.  Remillard  said,  he  considered  them 
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(air  prices,  mnd  that  the  Increase  in  the  value 
of  the  real  estate  wonid  more  than  offset  an; 
depreciation.  Mr.  Walker  said  that  there  «aa 
a  great  Increase  in  the  Talne  of  the  real  estate. 
I  said  to  him  that  his  statements  agreed  with 
what  Mr.  Gelinaa  had  told  me.  X  do  not  re- 
member of  Mr.  Walker  being  there  at  any  time 
when  I  was  writing  up  the  liiveiitory.   I  was  a 

Girt  of  two  or  three  days  in  making  ap  the 
▼entory  of  1907.  I  made  up  that  inventory 
in  my  office  and  partly  at  home  nights.  I  as- 
sisted in  making  the  inventory  of  1906  at  Mr. 
Oelinos'  request,  and  the  prices  for  that  inven- 
tory were  obtained  from  Simard,  Gelinas,  and 
Walker,  Harry  Walker,  and  Frook  MUler.  Sim- 
ard was  general  superintendent  of  the  three 
brickyards  of  defendant  Harry  Walker  was  a 
salesman  and  shipping  clerk  in  the  Oakland 
office,  dispatcher  of  teams,  and  had  general 
supervision  over  the  stable.  I  did  not  suggest 
the  declaration  of  the  $29,000  dividend  of  the 
corporation  under  the  resolution  of  January  21, 
lU(m.  I  had  a  conversation  with  Mr.  Gelinas 
with  reference  to  the  inventory  of  1966.  I  told 
him  that  there  were  certain  inventory  prices, 
particularly  the  prices  on  the  kilns,  that  had 
been  taken  at  the  same  amount  each  year,  and 
I  asked  him  the  reason.  He  replied  by  saying 
that  they  were  built  years  ago  at  a  time  when 
labor  was  cheap;  that  they  had  been  kept  up 
anaually  in  drst-class  repair.  He  said  they 
were  as  good  to-day  as  ever ;  that  at  the  present 
time  it  wonId  cost  more  to  build  them  than  what 
they  were  inventoried  at  He  said  that  as  to 
other  items  they  bad  been  passed  upon  by  Mr. 
P.  N.  Remillard,  and  as  evwything  had  been 
kwt  up  in  good  condition,  tb«  Tarloaa  articles 
had  been  inventoried  for  that  reason  at  the 
price  indicated.  He  said,  as  an  of^  to  that, 
some  of  their  properties  had  increased  largely 
in  ralne.  He  said  that  the  three-quarter  block 
tKranded  br  Second,  Third,  and  Guy  streets  in 
Oakland  increased  in  value,  which  would  more 
than  offset  any  depreciation  in  value  In  other 
articles.  I  said  that  I  thought  he  was  right 
That  it  was  a  family  concern  and  a  close  corpo- 
ration, and  that  such  course  was  very  often 
pursued  by  such  corporations.  He  said  that  the 
water  front  property  that  the  company  had  jost 
previously  purchased  was  a  good  purchase,  and 
that  it  would  be  very  valuable  in  the  course 
of  time;  that  the  company  should  have  bought 
It  years  before  when  ^iVf  conld  have  bought  it 
for  a  very  low  figure  as  compared  with  the  price 
for  which  it  was  purchased.  This  was  about 
all  that  he  said  in  that  conversation.** 

Further  explaining  his  connection  with  the 
1907  inventory,  spealcing  of  a  conversation  with 
Mr.  Gelinas,  he  testified:  "I  had  a  conversation 
with  him  in  January,  1008,  as  to  the  inventory 
of  1907  brick.  I  told  him  that  the  brick  had 
been  taken  in  the  inventory  of  1907  at  their  cost 
as  figured  out  by  Mr.  Frank  Miller.  He  said 
that  De  thought  Miller's  cost  was  all  right,  be- 
cause Mr.  Miller  said  that  he  bad  checked  back 
and  proved  all  of  hia  figures  which  were  his 
coats.  1  did  not  make  that  iaventory  of  1907. 
I  did  not  help  figure  t^e  cost  of  brick  in  that 
inventory,  and  I  was  not  present  when  MUler 
figured  the  cost  of  brick.  In  December,  1907, 
Mr.  Gelinas  said  that  it  was  a  busy  time  of  the 
rear,  and  asked  me  to  assist  them  with  some 
of  the  work.  He  aaked  me  to  write  out  the 
inventory  for  them."  He  further  testified  that 
he  liad  a  conversation  with  Mr,  Miller  in  the 
fall  of  1906,  when  he  told  Miller  that  in  his 
bndness  "we  had  a  system  of  marking  oS  de- 
preciation,  and  that  everything  had  been  mark- 
ed off ;  that  some  houses  had  a  way  of  marking 
off  depreciation,  some  5  per  cent,  others  10  per 
cent,  others  IS  per  cent"  He  explained 
that  he  found,  in  looking  over  the  hooka,  "that 
the  manner  in  which  they  had  been  kept  would 
not  permit  the  profits  to  be  sbown  on  an  in- 
dividbal  article,  iaoi  as  csmeot,  lime,  plaster, 
and  other  itena,  that  I  thought  ttwy  alioald  be 


segregated  so  that  the  books  would  show  as  to 
whether  we  were  making  or  loainjf  money  on 
those  articles.  •  *  •  I  told  them  we  could 
deal  wit^  the  snbjeet  of  brick  and  other  ortlclea 
in  the  same  manner."  He  made  similar  sugges- 
tions as  to  keeping  the  cost  of  making  green 
bricks,  the  cost  of  burning  the  bricks,  and  de- 
livering them  to  the  cars,  also  a  separate  ac- 
count with  the  boarding  hoaae,  another  for  thei 
stahle,  and  another  for  the  real  estate.  Hie 
reform  sug-gested  by  Horton  in  these  particulars 
was  carried  out  in  making  up  the  1907  inven- 
tory, but  while  some  articles  were  either  de- 
preciated or  no  value  at  aU  carried  out  other 
items,  as  they  appeared  in  the  1006  inventory, 
were  carried  into  the  1907  inventory  without 
change,  following  what  had  been  the  method 
pursued  by  the  company  in  previous  years— 
the  method  adopted  in  making  up  the  1906  In- 
ventory which  was  taken  as  firing  the  capital  on 
which  Horton  was  to  earn  his  bonus. 

We  think  the  evidence  was  such  as  left  the 
trial  court  at  liberty  to  reject  the  claim  of  de- 
fendant that  there  was  any  agreement  between 
plaintiff  and  defendant  as  to  the  method  to  be 
pursued  in  making  inventories.  Nor  was  there 
evidence  of  a  customf  as  to  depreciating  inven- 
tories from  which  the  court  as  matter  of  law 
should  have  -  found  bad  become  a  part  of  the 
contract  There  was  testimony  of  expert  ac- 
countants to  the  effect  tliat  many  large  and 
important  manufacturing  concerns  in  this  and 
other  countries  very  generally  depreciate  their 
inventories  annually,  the  ratio  depending  upon 
the  character  of  the  business  and  of  the  articles 
inventoried,  but  not  always  the  same  ratio  by 
concerns  carrying  on  similar  biminess.  In  some 
cases  the  depreciation  is  made  upon  individual 
articles,  the  ratio  necessarily  varying  as  the 
character  of  the  article  varies  in  its  tenacity, 
its  actual  value,  or  as  to  its  continued  useful- 
ness. In  other  cases  the  companies  make  a  cer- 
tain horizontal  depreciation  on  the  entire  in- 
ventory. Appellant  has,  with  much  industry, 
brought  together  In  its  brief  the  opinions  of 
many  authors  on  this  subject  But  we  find  it 
hopeless  to  deduce  any  fixed,  unchanging  rale 
of  depreciation  by  consulting  tbese  writers 
on  accounting.  Prof.  Hatfield,  of  the  chair  of 
accounting,  University  of  California,  in  his  re- 
cent work  on  Modem  Accounting,  differing  with 
some  other  writers,  very  sensibly,  we  tblnk,  sajv 
that  the  value  of  property  must  be  the  value 
to  the  owner  of  a  going  concern.  We  quote,  at 
page  80,  his  remarks  upon  revaluations:  "Shall 
they  be  put  down  at  the  original  acquisition 
price  or  at  some  otiier  valnatiun?  If  at  some 
other  value,  aball  it  be  the  cnrroit  market  price, 
the  present  value  to  the  concern,  or  the  price 
they  would  bring  in  liquidation?  The  general 
principle,  which,  with  various  applications,  is 
now  mdversally  accepted,  is:  The  inventory 
should  be  on  the  basis  of  the  valae  of  the  assets 
to  the  present  bolder  as  a  going  concern.  The 
proper  value  is  that  which  they  have  to  the 
holding  concern,  and  not  that  which  they  might 
have  to  other  persons,  whether  these  persons 
are  ordinary  customers,  or  those  who  might  bid 
in  the  assets  at  a  liqnidatioa  sale."  At  page 
134  the  author  says:  "Where  the  courts  pre- 
scribe depreciation  they  have  generally  allowed 
the  basis  and,  indeed,  the  period  to  be  left  to 
the  discretion  of  the  company's  authorities."  It 
is  not  possible  to  formulate  a  universal  rule  of 
depreciation  which  must,  as  matter  of  law,  be 
followed  by  the  courts.  Companies  have  the 
right  to  establish  their  own  method  of  arriving 
at  their  profits.  Une  of  the  expert  witnesses 
testified  that  where  depredation  is  charged 
against  equipment  at  the  end  of  the  year,  it  "is 
part  of  the  manufacturing  and  becomes  absorbed 
in  the  cost  of  the  artide  produced ;  it  is  a 
part  of  the  cost  of  production,  in  other  words, 
it  is  added  to  the  cost  value  of  the  article  pro- 
duced, added  in  th«  iaventoiy  to  the  cost  Talne- 
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of  the  article."  This  illustrates  how  widely 
systems  differ  in  making  inveatories. 

There  Is  not  snfflcient  evidraice  tbst  the  par- 
ties contracted  with  reference  to  the  custom 
contended  for  by  defendant.  On  the  contrary, 
the  inference  would  seem  to  he  justiGed  that  if 
they  had  anj;  custom  in  mindi  it  was-  that  of 
the  company  itself,  pursued  about  30  years  with- 
•out  variation.  This  disputed  inventory  of  1907 
was  the  basis  for  the  profit  and  loss  account  for 
that  year.  It  was  well  known  to  the  directors, 
and  it  cannot  be  doubted  that  the  executive 
committee  knew  all  about  it  The  results  were 
carried  forward  into  the  inventories  and  profit 
and  loss  accounts  for  succeeding  years,  and 
there  is  no  evidence  of  any  objection  having 
been  made  by  the  directors  or  the  executive 
committee  or  tlie  finance  committee  to  the 
correctness  of  these  accounts,  and  none  at  all 
until  the  question  arose  in  this  action.  The 
integrity  of  the  1907  inventory  is  not  to  be  dis- 
credited solely  on  the  ground  that  plaintiff 
was  president  and'  manager,  and  on  a  suspicion 
that  he  took  advantage  of  his  oCBce  to  impose 
upon  the  compaoy.  Fraud  or  bad  faith,  or  un- 
duly infiatiug  the  inventory,  or  of  having  amend- 
ed the  by-laws  permitting  a  10-year  contract, 
cannot  be  imputed  to  him  without  some  evidence 
of  it,  and  there  is  none.  Besides,  it  is  not  to 
be  overlooked  that  the  governing  power  of  the 
corporation  resided  in  the  directors,  and  ulti- 
mate responsibilty  was  upon  them.  There  was 
an  executive  committee  charged  with  the  duty 
of  making  "alterations,  changes,  and  improve- 
ments in  detail  as  to  the  systems  or  methods" 
to  be  adopted  in  conducting  the  business,  and 
no  change  was  recommended  by  this  committee. 
The  ^ct  that  the  capital  on  which  Horton  was 
to  earn  his  bonus  was  determined  by  the  1905 
inventory,  prepared  in  this  previously  adopted 
way,  subsequently  followed,  would  seem  to  indi- 
cate that  the  company  was  content  to  abide 
by  the  old  way  of  making  inventories.  These 
inventories  contained  many  important  items 
which  would  have  disappeared  long  before  had 
the  depreciation  method  contended  for  been 
adopted.  The  kilns  inventoried  in  1906  and 
1907  at  the  same  value  (one  at  S1S,000.  one 
at  $18,000  and  two  at  $20,000  each)  would  not 
have  appeared  at  all  as  assets  bad  they  been 
depreciated  annually  even  5  per  cent,  in 
previous  years ;  and  so  of  many  other  expensive 
parts  of  the  equipment 

The  reason  for  this  course,  given  by  the  com- 
pan/B  officers,  that  there  had  been  a  large  in- 
crease in  the  value  of  the  real  estate  owned  by 
the  company,  whichi  had  not  been  carried  Into 
the  inventories,  thus  offsetting  any  apparent 
depreciation  of  the  equipment,  is  by  no  means 
unsoand.  Then,  too,  it  was  shown  that  many 
perishable  things  were  replaced  and  their  cost 
charged  to  expense  account — for  example,  brick 
molds,  it  was  testified,  wore  out  in  a  season  and 
were  replaced  yearly.  A  large  number  of  horses 
was  used  for  teaming  purposes,  but  the  required 
number  was  kept  full  by  purchase^  So  of  many 
things  which  might  be  mentioned.  The  truth  is 
that  the  rule  of  depreciation  is  largely  theoreti- 
cal, and  is  adopted  by  merchants  and  maoufac- 
turers  as  a  protection  against  being  deceived 
as  to  their  assets,  and  in  effect  amounts  often 
to  accumulating  what  might  not  inaptly  be  call- 
ed a  surplus,  if  not  in  money,  still  in  money 
value.  As  an  illustration,  we  have  these  brick- 
kilns, l^ey  passed  into  the  inventories  un- 
changed in  Talue,  and  were  proven  to  be  as 
good  as  new  and  to  have  an  actual  value  of 
something  like  $75,000,  and  yet,  bad  the  inven- 
tories been  depreciated  from  the  time  they  were 
built,  they  would  hare  stood  on  the  books  at 
$1  long  before  1905.  Had  all  the  items  of 
equipment  been  similarly  treated,  the  books 
would  have  shown  but  few  assets  except  the 
land,  the  outstanding  accounts,  brick  on  hand, 
and  cash,  and  yet  the  company  would  have  a  com- 
pletely equipped  and  operating  plant  wor^  many 
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thousands  of  dollars.  The  role  of  depredat- 
ing inventorleB,  no  doubt,  has  its  adrantages, 
and  the  wisdom  in  following  it  is  not  to  be 

questioned.  It  is  very  comfortable  for  a  manu- 
focturer  to  know  that  he  has,  by  his  earnings, 
been  able  to  keep  hia  plant  running  for  10  years 
and,  while  he  has  depredated  his  equipment 
annually  10  per  cent.,  and  until  It  stands  on 
his  books  at  $1,  he  has'  made  the  plant  earn 
enough  to  give  him  dividends  equal  to  his  origi- 
nal capital  invested,  pay  the  cost  of  running, 
repairs,  sod  replacements  and  have  remaining 
an  active  factory.  This  would  be  what  Horton 
said  was  "getting  on  velvet,"  but  we  cannot  see 
tbat  his  contract  required  of  him  any  such  ac- 
complishment, or  that  he  promised  to  achieve  it 
It  would  seem  altogether  unreasonable  for  the 
court  now  to  say  that  Horton  ought  to  have  in- 
stituted ai  new  system  of  accounting,  not  contem- 
plated by  the  parties — a  system  which  if  enforc- 
ed in  this  action  would  deprive  him  of  any  bonus, 
and  which  would  violate  the  principle  upon  which 
the  basis  of  the  company's  capital  rested.  In 
short  the  court  is  asked  to  hold  that  for  the 
purpose  of  this  case  the  allied  unscientific 
method  of  fixing  the  values  found  in  the  1905 
inventory  shall  stand  unchanged  as  the  measure 
of  defendant's  cspital,  but  in  ascertaining  prof- 
its for  1907  a  radically  different  method  of  fix- 
ing values  must  be  adopted.  Obviously,  in  all 
fairness,  if  we  are  arbitrarily  to  depreciate  the 
inventory  of  1907,  we  should  go  back  and  read- 
just the  capital  by  treating  the  inventory  of 
19(^  in  the  same  manner.  We  can  do  neither, 
in  our  opinion,  without  violating  the  contract 

We  come  now  to  consider  some  of  the  specific 
objections  to  the  inventory  of  1907,  and  to  no- 
tice how  and  by  whom  It  was  prepared.  We 
cannot  hope  to  consider  all  the  items  entering 
into  this  inventory  of  more  than  100  ezhibitB. 

[3]  There  were  certain  exhibits  introduced  by 

glaintiff,  being  respectively.  "Profit  and  Loss 
heet,"  "Surplus  Sheet"  "Assets  snd  I/iabllity 
Account  of  '07,"  and  "Surplus  Account/'  which 
showed  the  profits  for  19OT  to  be  $75,786.56. 
The  trial  court,  rightly,  as  ve  thlnlt  aamitted 
these  exhibits  (which  ^owed  the  profits  as  just 
stated)  on  the  theory  that  they  constituted  at 
least  prima  facie  admissions  by  defendant  of  the 
profits  of  its  biuiness  upon  the  dosiiv  the 
books  December  31,  1907. 

[4]  Plsintiff's  contention,  as  to  depreciation, 
is  "tbat  the  annual  statement  of  its  business 
condition  December  81,  1907,  made  by  defend- 
ant and  acted  upon  by  it,  most  stand,  except  in 
those  particulars  in  which  it  has  been  shown 
to  be  in  error  br  defendant's  evidence."  At  a 
meeting  of  the  directors,  held  February  3,  1908, 
all  present— 

"The  secretary  submitted  tbe  regular  annoal 
statement  of  the  resources  and  UabilitieB  of  the 
company,  which  report  BBmmarixed,  sbov^  net 
results  as  follows; 

Total  usflts.  D0O.  SU  IMTT  ,   1667,284  3» 

Total  llaUUUes   4n.«r  83 


Net  profit  for  year  1907  I  75,7M  6C 

"Attest:  J.  B.  OeUnas.  Secretary." 
PlaintilE  introduced  the  inventory  of  1907 
and  some  further  exhibits  of  the  proceedings  of 
the  directors  and  stockholders  found  in  the 
minutes  and  rested.  The  court  opened  the  door 
to  defendant  to  dispute  the  correctness  of  this 
inventory,  and  it  is  with  defendant's  objection 
and  evidence  in  support  thereat  we  are  next  to 
deaL 

Defendant  introduced  witnesses  wbo  testified 
to  what  in  their  opinion  should  be  the  deprecia- 
tion on  certain  named  kinds  of  property.  With 
the  exception  of  witness  Smiui  and  witness 
Walker,  the  other  witnesses  had  no  personal 
knowledge  of  the  property.  They  simply  testified 
to  what  the  ratio  of  depreciation  should  be  on  the 
property  found  in  the  inventory.  Smith  visited 
the  plant,  in  January,  1911,  and,  jnd^ng  from 
its  oiaracter  «nd  then  appearance^  he  jaxed  « 


Digitized  by  Google 


CU.) 


EOBTOIT  T. 


BBICK  CJO. 


819 


ratio  of  depreeUtion  few  1907  on  tlw  building 
aad  some  ol  the  machinery.  Walker  was  in  de- 
fendant's employment,  and  hie  testimony  relat- 
ed to  a  number  of  articles,  some  he  thoa^ht 
worthless,  but  none  of  them  of  much  value. 
These  witnesses  thus  testified  as  to  wagons 
and  harness,  machinery,  boilers,  and  other  tblnffs 
of  that  character  in  brickyards,  the  Bchooners 
operated  in  shipping  bricks,  brick  machinery, 
boilers,  engines,  and  other  equipment,  also  as 
to  the  worthlessness  aud  worn-out  character  of 
day  dumps,  molds  and  some  other  articles  in 
derendaut's  three  brickyards,  which  were  lo- 
cated at  Pleasauton,  San  Joae  and  Green  Brae. 

Witness  Barber,  an  expert  accountant,  "re- 
lying on  the  testimony  of  these  several  witness- 
es, and  not  on  any  arbitrary  annual  rate  or  per- 
centage of  depreciation  Szed  by  himself,  as 
stated  in  defendant's  opening  brief,  "prepared 
Defendant's  Exhibit  N,  showing  the  deprecia- 
tion which  should  be  made  at  these  several 
yards  and  in  equipment  other  tlian  manufactur- 
ing—these latter  including  horses,  harness,  and 
wagons,  the  schooners,  a  hay  cutter  and  electric 
motor.  This  exhibit  N  bears  the  following  cap- 
tion: "Estimated  depreciation  and  obsolescence 
on  equipment,  etc,  used  in  connecti<m  with 
manufacturing,  based  on  Inventory  of  December 
81,  1906."  The  witness  took  the  1906  inven- 
tory and  placed  the  then  inventory  value  of  tbs 
property  m  the  first  column,  in  the  second  the 
per  cent,  of  depreciation,  and  in  the  thirds  the 
amount.  The  plan  ot  this  exhibit  was  to  aacer- 
tain  the  value  of  an  item  in  the  1006  inventoiTt 
depreciate  it  as  the  witnesses  had  testified  it 
should  be,  and  then  depreciate  the  same  item  in 
the  1007  inventory  to  make  it  conform  to  his 
rule  of  depreciation.  The  exliibit  shows  that 
the  witness  wrote  off  values  at  rates  from  5  to 
20  per  cent   Sammed  up  the  exhibit  shows: 

San  JoBe  7ard  depreciation  I  4,0«T  61 

rieasanton  yard  depreciation   6,772  86 

Oreenbrae  yard  depredation   S,>TS  71 

BQulpment  otber  than  mannfaoturtng  at 

various  yards   1.737  80 


Total   118,851  87 

Outbuildings  and  improvements  he  wrote  oflT 
6  per  cent.  The  kilns  were  depreciated  10  per 
cent,  and  most  of  the  remaining  items  in  about 
equal  numbers  were  depreciated  10  per  cent  and 
20  per  cent   He  next  wrote  olt: 

For  clar  taken  from  tb«  land  $  4,304  66 

For  rebates  on  sales  of  bricks  In  1907    432  00 

An  Item  relating  to  1906  business  Improp- 
erly credited  to  1907  business   333  06 

Purcbaae  at  lime  In  1B07  not  entered  until 

IMS    «0  00 

Two  otber  similar  items   99  20 

Accounts  ot  WT  not  collecUd   2,238  00 

Difference  In  certain  1907  brick  when  val- 
ued at  1906  rates   3,231  66 

Brror  la  misplacing  a  decimal  In  this 
brlek  Item   1.390  49 


Total  $12,448  94 

To  these  errors  add  depredation   16,851  87 


Otves  total  to  be  dsdocted  fnnn  ap- 
parent snrpltts  929,600  81 

These  flgores  rednoe  the  profits  below  948,980. 
which  had  to  be  earned  before  any  bonus  was 

allowed. 

Of  plaintiff's  connection  with  the  making  of 
this  inventory  we  have  already  given  some  of  the 
testimony.  It  was  the  work  of  Oelinas,  Miller, 
Walker,  Slmard,  and  Bevolta,  all  in  responsible 

Eositions  with  the  con^any,  some  of  them  stock- 
olders,  assisted  by  Horton,  as  explalued  by 
him.    Horton  was  examined  at  great  length ; ' 
his  attention  being  directed  to  the  inventory,  I 
item  after  item.   His  testimony  shows  that  the 
handwriting  was  by  different  of  these  persons 
and  sometimes  by  himself;    that  the  values! 
were  given  by  the  persons  apparently  best  in-j 
fotmea  as  to  the  item,  MMnetunes  by  me,  ioiiM> 


times  by  two  or  more,  and  smnetlmes  by  Gdlnaa 

or  another  in  consultation  with  Horton.  As 
heretofore  stated,  the  evidence  was  that  some 
articles  were  depreciated  to  accord  with  their 
value,  but  some  also  were  set  down  at  the  value 
shown  in  the  1906  inventory.  We  do  not,  how- 
ever, attach  significauce  to  these  details  further 
than  that  the  evidence  shows  that  the  inven- 
tory swas  mainly  the  work  of  trusted  emplo^£s 
of  the  company  who  had  been  long  in  its  service, 
and  who  were  not  only  familar  with  the  prop- 
erty and  its  value,  but  were  also  familiar  with 
the  method  adc^ted  and  practiced  by  the  com- 
pany for  many  year^  in  making  its  annual  in- 
ventories. We  do  not  feel  disposed  to  add  much 
to  what  has  already  been  said  with  respect  to 
the  contention  that  the  trial  court  erred  in  not 
following  defendant's  proposed  rule  of  depreda- 
tion. The  evidence  shows  that  the  inventories 
had  been  taken  upon  a  physical  appraisement 
of  the  properties  rather  than  by  a  horizontal  de- 
preciation method.  As  illustrating  what  was 
done,  the  inventory  of  the  Oakland  stable  ac- 
count, consisting  of  horses,  wagons,  harness, 
etc.,  may  be  {^ven.  The  inventory  of  190  j 
shows  a  depreciation  of  $1,175  as  against  the 
value  of  1906. 

There  ia  a  fundamental  error,  it  seems  to  us, 
in  the  basis  of  expert  Barber's  schedules.  He 
proceeded  on  the  assumption  that  the  inventory 
of  1906  was  a  correct  starting  point  from  which 
to  develop  his  method  and  ascertain  values.  The 
reason  given  by  him  was  as  follows:  "1  used  the 
inventory  of  1906  as  a  basis  of  the  valuation 
for  the  reason  that  the  property  purchased  dur- 
ing 1907  mi^ht  have  been  purcuased  so  near 
the  end  of  the  year  as  not  to  be  properly  con- 
sidered as  having  depreciated  at  all  during  that 
year."  This  is  not  satisfactory.  A  very  large 
per  cent,  of  the  prop^y  had  been  In  use  many 
years,  and,  as  we  have  pointed  out,  should,  on 
Barber's  theory,  long  bf^ore  have  been  written 
off.  For  example,  he  took  the  kilns  at  the 
valoaticm  ot  1906,  whereas  they  bad  been  in 
use  more  than  20  years.  Most  if  not  all  the 
real  estate  was  purchased  prior  to  1906,  and  it 
amounted  to  more  than  one-third  of  the  entire 
valnes.  Obviously,  if  his  method  should  be  ap- 
plied in  making  the  1907  inventory,  he  shonld 
nave  started  with  one  framed  in  accordance 
with  his  method,  inasmudi  as  he  was  dealing 
with  plaintiff  ana  his  rights  under  the  contract, 
and  not  alone  with  the  company's  rights.  It 
might  not  have  mattered,  if  only  the  defendant 
was  concerned,  where  and  when  he  found  his 
basis  to  work  nrom ;  althougli,  it  seems  to  us,  it 
would  have  been  but  fair  to  the  company,  in 
starting  a  new  system,  either  con^stentfy  to 
keep  in  mind  the  old  method,  or  to  begia  with 
a  physical  appraisement  of  all  assets.  We  have 
already  seen  that  to  apply  Barber's  method  to 
the  past  years  of  defendant's  business  the  capi- 
tal of  $408,167,  on  which  Horton  was  to  earn 
13  pw  cent  net  profits,  before  sharing  in  any 
surplucL  woDid  have  bem  reduced  fiir  below  the 
original  capital  with  which  the  corporation 
started.  Our  conclusion,  as  to  the  schedule  of 
depreciations  prepared  by  Barber,  is  that  it 
should  be  disregarded. 

Turning  now  to  the  scbednle  of  miscellaneous 
it«ns  charged  oft,  amounting  to  fl2,448.04,  let 
us  discover  whether  there  is  merit  in  the  claim. 
One  of  the  lai^  items  of  this  schedule  was 
$4,304.66  for  clay  used.  Barber  testified:  "The 
manner  ha  which  the  entry  was  handled  was 
such  as  to  make  its  effect  zero,  the  debit  can- 
celing any  effect.  I  mean  the  credit  canceling 
the  effect  of  the  debit"  He  testified,  however, 
that  "there  was  ntf  reduction  made  at  the  end 
ot  the  year  in  the  value  of  the  real  estate," 
from  which  he  concluded  that  there  must  be  a 
depreciation  made  to  the  amount  he  finds  the 
clay  was  worth.  The  answer  to  this  ia  that  the 
company  had  not,  in  previous  years,  depreciated 
the  real  estate  on  this  account  and  in  1907  the 
old  method  of  Talning  th«  real  estate  persisted. 
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The  meOtoi  adopted  hj  tbe  company  sppUed 
alika  to  all  its.  property.  I^l^ale^Dore.  the  ex- 
pense accoant  waa  trardeDed  with  the  taxes  and 
other  expensea  attending,  not  only  the  land  pro- 
dacine  day,  bnt  all  the  zeal  estate  and  its 
improvemaits  in  addition  to  such  land,  and 
there  was  a  rood  deal  of  it.  It  was  shown  that 
the  real  estate  had  increased  in  valoe.  These 
considerations  would  seem  to  account  satisfac- 
torily for  the  defendant's  adhmng  to  the  valaes 
given  in  former  ioTentoriea. 

The  itemib  rebates  on  goods  sold,  nil- 
road  rebates,  $333.05,  lime  parchased  in  1907 
charged  in  1908  at  $420,  and  otiier  similar 
items,  $99.20,  were,  as  we  understand  plaintiffs 
T^\j  brief,  conceded  aa  pnraw  corrections. 
Of  these  purchases  in  1907  ($519.20)  Barber 
testified:  '^liere  was  a  mncfa  larger  amount  of 
business  cbarsed  in  1907  so  as  it  more  than 
ofTset  this  amoont  I  did  not  go  much  farther 
into  it." 

Of  the  item,  $2,2^  oncollected  personal  ac- 
connts.  Barber  testined:  "A  portion  of  that 
afaould  have  been  used  in  reducing  the  profit 
accoant  for  1907,  and  mj  fi^urea  show  the 
amount  that  should  b«  so  charged."  Miller, 
defendant's  bookkeeper,  testified:  "I  will  say 
that  giving  credit  to  the  1907  account  for  the 
amount  ori|:inated  prior  to  1907  and  charged 
off  during  1907,  it  would  show  a  net  balance 
of  $458.^  {hat  should  still  be  absorbed  in  1907. 
That  sum  should  be  charged  off"— sot,  as  we 
read  Barber's  schedule.  $2,238. 

The  remaining  item  ia  $2,261.67,  to  which  is 
added  error  in  the  account  $1^90.49,  making 
overvaluation  of  brick  in  190?  inventory  as 
compared  with  prices  used  in  1906  inventcwy, 
as  we  nnderstand  the  claim,  the  snm  of  $4,- 
686.&1.  Bftrber's  attention  was  called  to  tbis 
Item  <m  erws-waminatiini,  and  he  corrected  his 
testimony  in  chief  as  follows:  "I  omitted  to  fig- 
ure in  some  Oakland  brick;  taking  this  error, 
which  amounted  to  $1,354^86,  into  considera- 
tion, die  correct  difference  would  be  $3,231.37 ; 
that  Is  to  say,  the  brick  In  the  1907  tnraitoiT 
figured  at  the  - 1906  inventory  prices  would 
amount  to  $3,231.67  less  than  the  figures  ap- 
pearing in  the  1907  inventory,  ttiat  is  after 
taUnff  into  cwuideration  the  $1,354.86  error 
in  that  inventory,  tiiat  Is  on  the  basis  of  figur- 
ing all  the  brick  bi  the  Inventory."  We  can  see 
no  reason  why  the  bride  sboold  have  been 
valued,  in  December,  1907,  the  aame  as  in  De- 
cember, 1906,  unless  all  tlie  surrounding  condi- 
tions were  the  same,  which  does  not  appear  to 
luve  been  the  case.  Borton  testified  that  the 
market  price  of  hard-burned  brick  at  San  Fran- 
cisco and  Oakland  at  the  end  of  1907  waa  "$10 
per  thousand,  ex  cars  or  dodc,  delivery  to  be 
upon  freight  cars  or  dock,  at  the  expense  of 
Uie  parties  sold  to."  Hard  brick  were  inven- 
toried 1907  at  $6  per  M  at  tha  Pleasanton  yard  ; 
at  the  San  Jose  yard,  $6,178  per  M.  and  at  the 
Greenbrae  yard,  $6,385  per  M.  The  average 
price  at  the  three  places  combined  waa  $6.18 
per  M. 

We  have  already  qnoted  Horton'a  teatimony 
in  which  he  stated  "that  the  brick  bad  been 
taken  in  the  inventory  of  1907  at  their  cost  as 
figured  out  by  Mr.  Frank  Miller.  ♦  •  •  Mill- 
er said  that  he  had  chedted  back  and  forward 
all  his  figures  which  were  his  costs."  Horton 
testified:  "I  did  not  help  figure  the  cost  of 
brick  in  that  invent(n>y,  and  I  was  not  present 
when  Miller  figured  the  cost  of  brick."  Barber 
ascertained  from  the  books  the  total  cost  of 
burned  bride  to  be  $63,014.53  and  tbe  number 
on  hand  at  dose  of  1907  to  be  10,200,000,  an 
average  per  M  of  $6J.7,  within  less  than  one- 
tentb  of  a  cent  of  tbe  average  inventory  value. 

Barber  figured  the  green  brick,  10,715,000, 
cost,  $34,435.36.  Of  these  nearly  one-half  were 
inventoried  at  $2,728  per  M,  over  one-tbird  at 
93.377  per  M.  nearly  one-fifth  at  $4.1«S,  an 
average  but  little  more  than  Bartier  figured  tine 

«OBt. 


f   We  do  not  think  tiiat  Os  ffentnitfaB  eC  tm- 
I  valuation  of  tbe  htiA  Is  aastaiBcd  by  tlw  evi- 
dence^   They  were  inventoried  by  defendant'a 
>  bookkeeper  at  coat,  and  we  have  shown  that 
his  estimate  is  so  near  that      Barbor'a  as  to 
make  the  6ilUemw  ncgUfiUe. 

Without  going  further  into  these  acoonnta,  we 
think  it  sstisfactorily  appears  that  when  de> 
fendant  la  allowed  the  oorrectiMH  or  mistakes 
shown  in  its  favc«,  which  were  sostained  by 
the  evidence,  and  some  mistakes  ooacededly  in 
plaintflTs  favor,  the  corrected  profit  is  wdl 
within  the  amount  foond  by  the  coorL 

As  to  the  claim  that  there  was  sn  overprodue- 
tion  for  the  year  1907,  which  should  have  been 
taken  into  account  in  ngurinc  valoea^  something 
in  reply  should  be  said.  In  roond  numbers, 
defendant  bad  on  band,  at  the  close  of  the 
year,  22^  millions  of  bricks,  about  equally  di- 
vided between  burned  and  greei.  Tbe  amount 
carried  over  from  1906  was  aome thing  over  16,- 
000,000.  It  wiU  be  recalled  that  the  great  fire 
in  San  Francisco  created  an  abnormal  demand 
for  building  material,  and,  altbouch  in  rebuild- 
ing, a  much  greater  proportiMi  of  orasent  than 
ever  befwe  was  used,  still  the  demand  for  brick 
was  large,  and  the  directors  miglit  reasonably 
have  supposed  it  woold  oontiDue  Bricks  sold 
in  1907  as  high  as  $13.50  per  M.  That  a  period 
of  temporary  deprestiim  later  curtailed  sales 
could  not  have  been  antidpated.  ConditiMia  so 
changed  that  in  190$  the  company  manufac- 
tored  no  brick.  But  this  reaction,  which  could 
not  have  been  foreaeen,  cannot  be  invoked  to 
affect  oonditionB  at  tbe  doae  of  1907.  Defend- 
ant su^eata  that  it  is  not  a  fair  constnictioo 
of  tbe  agreemoit  **to  bold  that  defendant  ahould 
be  required  to  pay  Horton  a  percentage  on  tbe 
material  of  all  properties  remaining  on  tund  at 
the  end  of  the  year  1907,"  for  example,  this 
large  quautity  of  carried  over  bricks.  We  think 
tbe  quantity  not  abnormally  great  when  the 
cooditioBS  are  considered.  Aa  to  its  effect  upon 
the  accounts  the  quanti^  was  inunaterial.  The 
cost  of  mauufacturinc  the  brldt  on  one  mde  of 
the  account  equalized  the  carried  over  value— 
the  credit  and  debit  Mitriee  nenttalbins  one  an^ 
other. 

We  have  endeavored  to  consider  all  the  ob> 
jectiona  made  to  tbe  findings  and  judgment 
which  aeem  to  call  for  notice,  and  there  re- 
mains to  dispose  of  alleged  errors  in  rulings  of 
the  court  at  the  trial  In  refusing  to  allow  cer- 
tain questions. 

[5]  Expert  witness  Barber  was  asked  several 
questions  as  to  his  opinion  upon  the  correct- 
ness of  the  statement  of  profits.  He  was  asked: 
"Was  your  investigation  of  the  books,  records, 
and  accounts  of  the  Bemillard  Brick  Company 
for  the  year  1907  so  thorough  as  to  enable  you 
to  state  what  the  profits  of  that  business  were 
for  that  year  if  proper  accounting  methods  had 
been  pursued?"  He  was  also  asked  whether 
tbe  account  of  profit  and  loss  was  correctly 
stated,  and  some  other  similar  questions,  calling 
for  bis  opinion  as  to  whether  the  "surplus  fig- 
ures $75,786.56  is  a  correct  statement  of  the 
corporation  for  the  year  1907."  Objections  that 
the  questions  were  immaterial,  irrelevant,  and 
incompetent  were  sustained.  We  cannot  see 
that  the  defendant  was  prejudiced  by  the  eoorf  s 
refusal  to  accept  tbe  conclusions  reached  by 
the  witness  instead  of  its  own  upon  a  foil  con- 
sideration of  tbe  evidence  and  the  law. 

All  tbe  facta  were  before  the  court,  and  it 
then  became  its  duty  to  decide  the  issues,  and 
no  rule  of  evidence  or  of  law  would  compel  the 
court  to  accept  the  opinion  of  the  witneaa  aa  to 
the  conclusions  to  be  drawn  from  the  facta.  It 
certainly  waa  discretionary  with  tbe  court  to 
avail  itself  of  the  witness*  opinion  deduced  from 
the  evidence,  and  In  declining  to  accept  it  de- 
fendant was  not  prejudiced,  even  If  tbe  testi- 
mony was  admissible. 

[6]  But  one  further  error  of  this  character  Is 
called  to  our  attrition.  Witness  Barber  waa 
asked  whether  w  not  the  bricks  wdd  ia  1908 
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were  not  on  an  areran  aold  at  a  losa  of  $1.59 
per  thoasand.    Objection  was  Buetained. 

The  average  price  received  in  1908  could  only 
be  ascertaiaed  m  cloBinE  the  books  at  the  end  of 
that  year.  If,  as  we  nave  held,  plaintiff  was 
entitled  to  the  fniits  of  hfa  contract  as  they  ap- 
peared at  the  end  of  the  year  1907,  it  was 
wholly  immaterial  what  happened  in  the  year 
190& 


PEOPLE  T.  GREEKS.    (Cr.  1924.) 
(Snpreme  Court  of  Califomia.    Jane  7,  1915.) 

1.  Cbihinal  Law  <g=>207  —  Comuitment  — 
"Magisteatk"— Wno.  Abb. 

A  justice  of  the  peace,  declared  by  Pen. 
Code,  i  80S,  to  be  a  maifistrate,  is  still  a  mag- 
letrate  entitled  to  commit  offenders,  regardless 
of  the  amendment  of  1911  (St  1911,  p^  2161) 
to  Const,  art  6,  H  1>  11. 16. 

lEd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Die.  H  414,  418,  440.  472^75; 
Dec.  Dig.  ^2ffT. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Magistrate.] 

2,  InDICTUENT  AND  INFOBKAXION  ®=3l37— VA- 

OATion— Gboundb  fob. 

Under  Pen.  Code,  f  996,  prorldinr  for  the 
setting  aside  of  informations,  and  iniormation 
cannot  be  set  aside  because  the  evidence  adduc- 
ed on  the  preliminary  esamination  before  the 
magistrate  did  not  sufficiently  show  probable 
cause  to  warrant  the  commitment  tor  trial; 
that  objection  being  cognisable  only  in  a  pro- 
ceeding in  habeas  corpus  In  accordance  with 
section  1487,  subd.  7. 

[Kd.  Note, — BV>r  other  cases,  see  Indictment 
and  InCormatiMi,  Gent  Dig.  H  480-187;  Dee. 
Dig.  «s»137.] 

5.  JuBT  (^131— luPAnxLuta — Qitebtions. 

A  question  on  the  voir  dire  examination  of 
Jurors  whether  tbes  would  f<^low  the  court's 
instructions  cannot  be  held  improper. 

(Bd.  Note,— For  other  cases,  see  Jnrr,  Gait 
Dig.  H  661-MS;  Dm.  Dig.  «ss»181.] 

4.  GoHSPXUCT  ^»41— Escape— Pbincipaui. 

Fen.  Code.  $1  106,  106,  make  it  a  felony 
for  a  prisoner  conBned  for  a  term  less  than  li£e 
to  escape  or  attempt  to  escape  from  the  state 
prison.  Section  31  declares  that  all  persons 
concerned  in  the  commission  of  a  crime,  whether 
It  be  felony  or  misdemeanor,  ate  prindpala. 
Held,  that  persons  conspiring  with  a  prisoner 
for  a  term  less  than  life  to  effect  Us  escape 
are  principals  in  tha  fekmy. 

[Ed.  Note.— For  other  cases,  ate  Conspiracy, 
G«it  Dig.  1  74;  Dec.  Dig.  «S941.] 

0.  CONSPIUOT  <=S928~KaCAPB~PaiIfOIPAL»— 

Wno  Mat  be. 

A  prisoner  serving  a  life  term  In  the  peni- 
tentiary may  be  a  principal  under  Pen.  Code, 
I  81,  inL  the  felony  of  attempting  to  effect  the 
escape  of  another  prisoner  serving  a  term  of 
less  than  life. 

[Ed.  Note.~For  other  cases,  see  Conspiracy, 
Cent.  Dig.  ||  40,  41 ;  Dtc  Dig.  «»28.] 

6.  BacAn  ^96— Oitknsba. 

Under  Pan.  Code,  |  109;  it  la  an  <^ense 
poniahaUe  by  imprisonment  in  0»  stata  prison 

to  assist  a  prisoner  to  escape. 

[Ed.  Note.— For  other  caues,  see  Escape,  Cent 
Dig.  I  6 ;  Dec.  Dig.  «=>5.] 

7.  CONSPIBACT  «=»41— ESCAPB. 

Where  accused,  who  was  serving  a  life 
term,  and  another  (wnvict  serving  a  less  term 
unlawfuUv  conspired  to  assist  one  another  in 
escaping  from  a  state  prison,  each  was  criminal- 
ly responsible  for  the  acts  of  the  other  com- 
mitted in  the  furtherance  ot  the  common  design, 
and  hence  aceosed  was  tesponsibie  as  a  princi- 


pal for  the  act  of  his  co-conspiratoi>  In  killing 
one  of  the  guards;  such  willful  killing  being 
a  natural  and  probable  coaseqaence  of  the  exe- 
cution of  the  design. 

[Ed.  Note.— For  other  cases,  see  Gonspirafiy, 
Cent  Dig.  {  74;  Dec  Dig.  «s>4U 

8.  Criminal  Law  «ss1(«6—Appeai.— Objec- 
tions. 

Error  cannot  be  predicated  on  the  admis- 
sion of  testimony,  where  accused's  objections 
were  withdrawn,  and  It  was  received  without 
objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1331-1640, 2639-2641;  Dee. 
Dig.  «=9l086J 

9.  CoNSPiRACT  «==>48  —  EaoAra  —  Tbial  — 

iNBTBUCTIOMa. 

In  a  prosecution  for  the  killing  of  a  puxd 
by  one  of  two  convicts  who  wwe  attempting  to 
escape  from  prison,  instructions  on  the  liability 
of  one  conspirator  for  the  acts  of  his  co-oon- 
spirator  are  wartanted. 

[Bd.  Note.— For  other  cases. 
Cent  Dig.  IS  108-Ul;  I>ee.  Dig.  «s»48.] 

10.  CBr^tiNAL  Law  ^»1172— Appeal— Harm- 
less Ebbob. 

In  a  prosecution  for  the  kiUing  of  a  guard 
by  convicts  who  were  attempting  to  escape,  an 
instruction  that,  if  a  convict  is  informed  of  an 
expected  attempt  to  escaiie,  and  he  does  not 
desire  to  assist  therein,  it  is  his  duty  to  report 
it,  but  if  he  fails  to  do  so,  and  willingly  joins 
in  and  aids,  abets,  and  assists  the  escape,  ne  is 
responsible  for  all  the  consequenees  following 
the  conspincy,  la  harmless,  though  it  waa  erro- 
neous in  informing  the  jury  that  the  convict 
should  report  the  expected  attempt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3128^154^157,  3159-3163, 
3169;  Dec.  Dig.  «=>11TC.] 

11.  Cbimihal  Law  «s>753— Tbial— Ihsibuc- 

An  instruction  correct  in  law  cannot  be  held 
eraoDeona  bacauae^  under  the  aridauce,  it  pxao 
tically  directed  the  jury  to  oonvict  accused. 

[Ed.  Note. —For  otlier  cases,  see  Criminal 
Law.  Cent  Dig.  H  1713, 1737-1739;  Dee.  Dig. 
«=»753.3 

12.  Cbquhal  Law  «b»U06H  —  Appkal  — 

IIabulbss  Ebbob. 

In  a  prosecution  for  the  killing  of  a  guard 
by  convicts  who  were  attempting  to  escape,  the 
reading  of  a  Hction  of  the  Penal  Code  relating 
to  the  liatdlitar  of  convicts  for  aasaultiiig  xuacds, 
while  erroneous,  was  harmless. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Utw^C^nt  Dig.  II  3114-3123;  Dec  Dig.  ^ 

13.  W1TNB88CB  «s3fl77— Oaoaa-  BxAMiiTAnow 

—Scope. 

Accused,  who  was  charged  with  the  murder 
of  a  guard  killed  when  accused  and  another 
convict  attempted  to  escape,  took  the  stand 
and  testiiied  that  he  in  no  way  participated  in 
the  attack  upon  the  guard.  On  cross-examina- 
tion he  was  asked  wtieUicr  he  did  not  leave  his 
cell  with  his  co-conspirator,  Intending  to  over- 
come the  guards  and  escape,  and  wheUer  he  did 
nut  strike  the  other  guard  with  the  intention  uf 
aiding  his  co-conspiriitor  to  escape,  held  that, 
while  Pen.  Code,  |  1823,  provides  that  a  convict 
cannot  be  compelled  to  be  a  witness  against 
himself,  yet  if  nc  offer  himself  as  a  witness,  he 
may  be  cross-examined  as  to  all  matters  about 
which  he  was  examined  in  chief,  the  cross-ex- 
aminati<m  was  not  improper,  being  germane  to 
the  ezamiuatioa  in  cbie^  and  alao  to  the  prose- 
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cntloii'*  Oieory  tiiat  the  kUUng  tock  i^aoe  u 
a  result  of  the  conspiracy. 

[Ed.  Mote.— For  other  eases,  see  Witnesses, 
Cent  Dig.  H  92S.  979-088;  Dec.  Dig.  ^ 
277.] 

14.  Cbiminal  Law  «=»1170H  —  Appbai  — 

HABMiJceB  Kbboe. 

Id  such  case,  as  accused  was  liable  as  prin- 
cipal in  attempting  to  assist  bis  co-conepfrator, 
a  convict  serving  less  than  a  life  term,  to  escape, 
regardless  of  whether  he  knew  the  term,  cross- 
examinati<Hi  bringing  out  that  he  knew  the  term 
for  which  bis  co-conspirator  was  incarcerated 
was  harmless,  if  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gS  8129-3135;  Dec.  Dig.  ^ 
1170%. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento   Oomtj;    Herbert   B.  White, 

Judge. 

Frank  Creeks  was  convicted  of  murder  in 
tbe  first  degree,  and  be  appeals.  Affirmed. 

J.  8.  Clack,  of  Vlsalia,  and  J.  T.  Fuller,  of 
Lindsay,  for  appellant  U.  S.  Wel^  Atty. 
Gen.,  and  J.  Charles  Jones,  Depn^  Atty. 
Gen.,  for  the  People. 

ANOGLLOTTI,  O.  J.  The  def^dant  was 
convicted  of  murder  in  the  first  degree  upon 
an  Information  barging  blm  with  the  mur- 
of  one  J.  P.  Drewry,  In  October,  1914,  In 
Sacramento  county.  Tills  is  an  appeal  from 
the  judgment  of  death  given  upon  such  coq- 
viction,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial. 

[1]  1.  Before  entering  his  plea  of  not  guil- 
ty defendant  made  a  motion  that  the  In- 
formaUon  be  set  aside  on  the  ground  "that 
before  the  filing  thereof  the  defendant  had 
not  been  legally  committed  by  a  magis- 
trate." Section  985,  Pen.  Code.  This  mo- 
tl<m  was  denied.  It  was  dalmed  that  he  had 
never  been  committed  for  trial  by  a  "mas^ 
trate."  The  commitment  was  by  a  Justice 
of  the  peace  of  Granite  township,  in  Sacra- 
mento county.  Justices  of  the  peace  are  mag- 
istrates. SecUon  808,  Pen.  Code.  The  dalm 
is  that  Justices'  courts  were  abolished  the 
amendments  ot  sections  1,  11,  and  15  of  arti- 
cle 6  (tf  the  Cwstltntion,  adopted  October  10, 
1911.  The  same  claim  was  made  in  the  matter 
of  Woods,  161  Gal.  238, 118  Fac.  792,  and  we 
held  that  the  amendments  hftd  no  such-  effect 
We  adhere  to  tbe  views  there  expressed. 

[2]  It  was  further  claimed  that  the  evi- 
dence adduced  on  the  preliminary  examina- 
tion before  the  magistrate  did  not  snffltdent- 
ly  show  probable  cause  to  warrant  a  commit- 
ment for  trlaL  Such  an  objection  is  not 
availatAe  on.  motion  to  set  aside  an  informa-^ 
tion.  By  reason  of  an  express  statutory  pro- 
vision so  declaring  (Pen.  Code,  S  1487,  subd. 
7),  such  an  objection  may  be  raised  on  habe- 
as corpus,  if  timely  made,  and  we  know  of 
no  other  other  way  in  whldi  it  can  be  raised. 
It  Is  not  ln<duded  in  the  grounds  specified 
In  the  statute  for  the  setting  aside  of  an  in- 
formation.  The  subdivision  relied  on,  that 


providing  for  such  a  motiim  on  the  groifbd 
that  the  defendant  has  not  been  "legally 
committed  by  a  magistrate,"  has  no  reference 
to  the  matter  of  the  sufficiency  of  tbe  evi- 
dence upon  which  a  magistrate  has  acted. 
See  Pe<^le  v.  Beach,  122  Cal.  37,  54  Pac.  369. 
The  trial  court  did  not  err  In  denying  the 
motion  to  set  aside  the  Information. 

[3]  2.  Comi^alnt  is  made  that  tbe  trial  court 
erred  In  overruling  objections  to  a  certain 
question  put  to  two  Jurors  on  their  voir  dire 
by  the  district  attorney.  Substantially,  tbe 
question  was:  If  the  court  instructed  the 
Jury  In  a  certain  way  as  to  the  law,  would 
the  Jurors  follow  the  instruction?  It  Is 
claimed  that  the  law  would  not  sanction  any 
such  instruction.  There  Is  nothing  in  the  na- 
ture of  the  question  or  In  the  record  to  In- 
dicate any  mlscondact  on  the  part  of  the  dis- 
trict attorney  In  asking  the  questions,  and 
we  are  utterly  at  a  loss  to  perceive  how  the 
defendant's  cause  could  have  been  {unjudicial- 
ly affected  by  ^ther  tbe  questions  or  the  an- 
swers thereto. 

[4-7]  3.  It  Is  claimed  that  tbe  evidence  was 
insufficient  to  warrant  a  conviction  of  de- 
fendant on  tbe  charge  against  him,  viz.,  the 
murder  of  J.  P.  Drewry.  To  a  proper  under- 
standing of  the  claim  of  defendant  In  this  re- 
gard, and  also  of  certain  other  (dalms  r^- 
tive  to  the  Instructions  given  or  refused,  a 
brief  statement  of  some  of  tbe  facts  is  cb- 
senUal.  The  homicide  was  committed  a 
few  minutes  after  8  o'clock  on  the  evening  of 
October  16,  1914,  in  the  California  state 
prison  at  Folsom.  The  deceased,  Drewry, 
was  an  officer  of  the  prison,  being  sergeant 
of  the  first  night  watch.  Defendant  was 
serving  a  life  term  therein,  adjudged  up<m 
conviction  of  the  crime  of  murder.  He  was 
and  for  about  two  years  next  preceding  bad 
been  occupying  a  cell  with  a  convict  named 
Phelps,  who  was  serving  a  term  less  than 
lifa  By  8  o'^odc  on  the  evening  referred  to, 
all  of  the  prisoners,  including  defendant  and 
Phelps,  had  been  locked  in  their  respecUve 
cells,  nirongh  the  wicket  In  the  door  of 
th^r  cell  deffflidant  and  Phelps  bad  a  view 
of  the  inside  gate.  About  that  lionr  a  guard 
loi^ed  into  their  cell  and  saw  them  botii 
therein.  Vezy  shortly  after  8  o'clodL  Gapt 
Drew^,  in  accordance  ^th  his  cnsttm,  canw 
to  the  outside  from  within  to  obtain  certain 
firearms  to  distrlbate  among  the  inside 
guards ;  such  weapons  being  allowed  to  such 
guards  only  after  the  prisoners  had  been  lock- 
ed in  tfa^r  cells.  He  obtained  the  weapraui, 
four  revolvers,  and  with  one  Kerr,  a  guard 
who  had  diarge  <tf  the  outer  gate,  walked 
along  the  passageway  from  the  outer  to  the 
Inside  gate,  whldi  was  open,  and  which  Kerr 
was  to  dose  and  lock  after  Drewry  had  pass- 
ed throngh.  They  were  talking  as  they  walk- 
ed along  to  the  Inside  gate,  and  paused  a  mo- 
ment as  they  reached  It,  apparently  to  finish 
the  conversation.    Here  tbey  were  attached 
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by  defendant  and  Pbelps,  who  in  the  mean- 
time had  obtained  egress  from  their  cell  and 
reached  the  gate.  It  vas  subsequently  as- 
certained that  their  cell  door  had  been  un- 
locked from  the  inside  by  means  of  a  key 
fitted  In  the  end  of  a  piece  of  wire,  prepared 
for  that  purpose  by  one  or  both  of  them. 
Phelps  had  a  knife  in  his  possession  when 
they  left  their  cell.  Defendant  had  a  dumb 
bell,  and  probably  also  a  knife.  Defendant 
attacked  Kerr,  striking  him  on  the  head  wltb 
the  dumb  bell  and  knocking  him  down  or 
partly  down  to  the  floor  of  the  passageway, 
while  Phelps  engaged  In  a  struggle  with 
Drewry.  IJefendont,  after  so  striking  Kerr, 
attempted  to  pull  him  inside  the  inner  gate, 
but  Kerr  managed  to  break  away,  and  final- 
ly reached  the  outside  gate,  which  he  was  un- 
able to  lode,  not  being  able  to  find  the  key. 
He  shut  this  gate,  defendant  reaching  it 
about  this  time,  and  threatening  to  shoot 
him  with  one  of  the  revolvers  dropped  by  de- 
ceased when  attacked.  Kerr  ran  and  gave 
the  alarm  and  returned.  In  the  meantime 
defendant  and  Hielpa  had  come  through  the 
outside  gate  into  the  yard,  both  armed  with 
reTOlvera.  ShooUng  ensued  between  the  two 
convicts  and  tlie  guards  in  the  yard,  with 
the  result  that  Phelps  was  shot  and  Idlled, 
and  a  guard  named  Moher  was  shot  In  the 
hip  and  died  within  a  few  days.  Defendant 
ran  down  towards  the  river  and  escaped, 
but  was  recaptured  the  next  rd&t  at  a  place 
named  LoomLs,  a  few  miles  from  the  prison. 
Drewry  was  found  a  fe^  minutes  aft^  the 
struggle  at  the  inside  gate,  on  the  inside,  ly- 
ing near  one  of  the  cells,  mortally  wounded, 
and  died  a  few  minutes  thereafter.  An  ex- 
amination disposed  two  wounds,  one  on  the 
scalp  and  (me  on  the  bade  at  the  neck  b^ow 
the  skull,  both  inflicted  by  some  sharp  in- 
strument or  instruments,  and  both  fatal.  Bis 
death  was  caused  by  these  wounds,  which 
(dearly  bad  been  Inflicted  In  the  struggle 
near  the  iniEdde  gat&  A  poeketicnlfe  belong- 
ing to  defendant  was  found  in  the  yard 
along  the  route  taken  1^  him  as  he  escaped. 
Drewry  was  a  larger  and  more  powerful 
man  than  Phelps.  No  prisoner  exo^t  defend- 
ant and  Phetps  was  at  any  time  after  8 
o'clock  out  of  his  cell,  or  participated  In  an 
effort  to  escape. 

It  may  be  assumed  for  the  purposes  of  this 
decision  that  the  evidence  falls  to  sufficiently 
show  that  defendant  personally  inflicted  any 
wound  on  Capt  Drewry  or  personally  assault- 
ed him  In  the  conflict  near  the  Inside  gate, 
and  that  In  such  conflict  he  devoted  his  efforts 
exclusively  to  Kerr ;  and,  further,  that  it  falls 
to  show  any  express  specific  agreement  be- 
tween Phelps  and  himself  to  kill  anybody  in 
their  previously  conceived  and  concerted  plan 
to  escape  from  the  prison.  This  is  a  matter 
of  no  moment  In  this  case.  The  evidence  does 
clearly  show  that  defendant  and  Phelps  had 
conspired  and  combined  together  to  commit 
an  unlawful  act,  via,,  to  aconnpUsh  their  ea- 
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cape,  the  escape  of  both  Phelps  and  defendant, 
from  the  state  prison,  and  in  the  accomplish- 
ment of  that  purpose  to  use  such  force  as 
was  found  to  be  necessary.  It  was  such  that 
a  jury  could  not  reasonably  conclude  other- 
wise. The  law  made  It  a  felony  on  the  part 
of  Phelps,  a  prisoner  confined  in  a  state 
prison  for  a  term  less  than  for  life,  to  es- 
cape or  to  attempt  to  escape  therefrom  (sec- 
tions 105  and  106,  Pen.  Code),  and  any  per- 
son aiding  and  abetting  In  the  commission 
of  this  felouy  would  be  a  prbM^pal  therein 
(sec.  31,  Pen.  Code).  So  that  it  is  immateri- 
al here  that  the  law  does  not  make  it  a 
crime  for  one  undergoing  a  life  sentence  in 
a  state  prison  to  himself  escape  or  attempt 
to  escape.  The  conspiracy  included,  as  a 
part  of  the  joint  purpose,  the  accomplish- 
ment of  something  admittedly  unlawful  and 
a  felony,  namely,  viz.,  the  escape  of  Pbelps. 
Of  course,  there  is  no  force  whatever  In  the 
suggestion  that  defendant  could  not,  by  rea- 
son of  his  status  as  a  prisoner  for  life  In  a 
state  prison,  be  held  as  a  principal  under 
the  provisions  of  section  31,  Penal  Code.  The 
conspiracy  likewise  Included  the  commission 
by  defwdant  of  the  felony  defined  by  sec- 
tion 109,  Penal  Code,  which  provides  that 
"any  person  who  willfully  assists  *  •  • 
any  prisoner  confined  in  any  prlstm  or  Jail 
*  *  *  to  escape,  or  in  an  attempt  to  es- 
cape from  such  prison  <x  Jail,  *  *  *  Is 
punishable  as  provided  In  section  108  ot  the 
Penal  Code,"  vl&,  Imprisonment  In  the 
^te  prison  not  exceeding  ten  years  and  1^ 
a  fine.  The  willful  killing  of  any  person 
standing  between  defendant  and  Pheljw  and 
the  eonsummatlfm  of  their  escape  was  an 
ordlnazT,  probable  and  natural  consequence 
of  the  execution  of  their  common  design. 

Tht  law  ap^cable  In  sudi  cases  la  well 
stated  In  People  t.  Kauflman.  162  CaL  881, 
384,  92  Paa  881.  862,  whereitlssubrtsntlaUy 
said  that,  under  the  well-Mttled  rale  of  law 
governing  the  criminal  liability  of  each  of 
several  engaging  In  an  unlawful  conspiracy 
or  combination.  If  several  parties  oonaplfe 
or  combine  tog^sr  to  commit  any  unlawful 
act,  each  Is  criminal^  reeponslltle  for  the 
acts  of  his  associates  or  ooufeduates  com- 
mitted in  fnrtberanoa  of  any  prosecution  of 
the  commfm  design  for  whldi  tliey  cwnfalne. 
It  was  farttier  said: 

"In  contuDplation  of  law  fbe  act  of  cms  Is 

the  act  of  alL  Each  is  respoDsible  for  every- 
tbuig  done  by  his  confederates  which  follows 
inciaeotally  In  the  execution  of  the  common  de- 
sign as  one  of  its  probable  and  natural  conse- 
quences, even  thouu  it  was  not  intended  as  a 
part  of  the  origiital  design  or  commoh  plan." 

Of  course,  as  said  In  the  case  Just  referred 
to,  if  one  member  of  the  party  departs  from 
the  orlgnal  design  as  agreed  on  by  all  the 
members,  and  does  an  act  which  was  not 
only  not  contemplated  by  those  who  enter- 
ed Into  the  common  purpose,  "but  was  not 
In  furtherance  Uiereof,  and  not  the  natnial 
or  legitimate  consequence  of  anything  con- 
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nected  therewith,  the  person  gnllty  of  such 
act,  if  It  was  Itself  nnlawful,  would  alone  be 
responsible  there."  But  there  is  no  reason- 
able basis  in  the  evidence  for  the  application 
of  this  doctrine  here.  Not  only  was  the 
killing  of  any  officer  or  guard  standing  be- 
tween defendant  and  Phelps  and  their  es- 
cape a  probable  and  natural  consequence 
of  tbelr  plan  to  escape,  as  that  plan  Is  shown 
by  their  acts  and  conduct,  but  the  evidence 
shows  quite  clearly  that  their  plan  contem- 
plated the  overcoming  of  Drewry  and  Kerr 
by  such  force  and  to  such  an  extent  as  was 
necessary  at  the  very  place  where  they  at- 
tacked tbem,  and,  these  men  having  been 
rendered  powerless  to  resist  them  or  impede 
their  movements,  their  suhseguent  escape 
through  the  gates  Into  the  yard.  Under 
such  circumstances,  Creeks  woold  be  equal- 
ly guilty  with  Phelps  of  the  murder  of 
Drewry  even  If  he  did  not  personally  Inflict 
any  wound  on  him,  for  under  the  law  the 
acts  of  Phelps  In  the  matter  were  the  acts 
of  the  defendant  also.  The  verdict  of  the 
jury  In  this  regard  Is  not  only  anfflclently 
sustained  by  the  evidence,  but  we  do  not 
see  how  any  other  verdict  oould  have  been 
given.  See,  also,  People  t.  Ford  (App.)  14S 
Pac.  1075. 

[f]  4.  To  the  claim  that  the  statement  or 
confession  made  by  defendant  very  shortly 
after  bis  recaptnre  was  improperly  admitted 
in  evidence,  it  is  Buffldent  to  note  that  the 
objections  made  to  its  introducti(»i  were 
withdrawn  by  fals  attorneys,  and  that  It  was 
rectived  in  erlOeaoa  yrltbont  objection  on 
their  part. 

[I]  5.  In  view  of  what  we  have  said  as 
to  the  rules  of  law  ai^pllcable  to  such  a  case 
as  titiiB,  we  find  no  prejudicial  em»r  In  the 
matter  of  butractUms  of  the  court  to  the 
jury. 

It  was  proper  to  instruct  tiie  jury  that 
any  ptiBoaer  confined  In  tba  state  prison  for 
a  term  less  than  life  who  attemiits  to  escape 
ther^KHtt  Is  gnllty  of  a  felony,  to  aoqnaint 
them  with  the  fact  that  any  cmispiracy  or 
oomblnatloiL  Including  among  Its  purposes 
file  acoomidistament  of  the  escape  of  Pbelps 
was  a  conspiracy  for  the  acoompUshment  of 
an  nnlawful  act  The  instruction  that  all 
pMsons  concerned  in  the  ctmimlsBlon  of  a 
crime,  whether  they  directly  commit  the  act 
eonstttatlng  the  offense,  or  aid  and  abet  In 
its  oommlaslon,  are  principals  In  the  crime, 
was,  as  we  have  seen,  a  correct  statement  of 
the  law  Bi^llcable  to  this  cad^  as  also  was 
the  instruction  that  one  who  aids,  abets,  and 
assists  a  convict  confined  in  the  state  prison 
for  a  term  less  than  life  to  escape  therefrom 
is  guilty  of  a  felony. 

[II]  The  follow^  instmction  was  glv^: 
"If  a.  convict  is  informed  of  an  expected  at- 
tempt to  brealE  or  escajpe  from  a  state  prison 
to-be  made  by  a  coovict  confined  therein  for 
a  term  less  than  life,  and  his  help  is  sought  by 
■aid  convict  so  planaing  it,  if  he  in  eood  faith 
does  not  desire  to  assist  therein,  it  is  ms  duty  to 
report  the  same  to  the  proper  officer  of  the 


prison.  And  if  he  foils  to  do  so  and  willingly 
joins  in  and  aids,  sbeta,  and  assistB  such  escape, 
he  is  responsible  for  all  the  consequences  that 
follow  said  conapiracy." 

This  Instruction  is  somewhat  loosely  drawn, 
and  we  cannot  com  mead  It  The  court 
should  not  have  Instructed  the  jury  that  U 
was  the  duty  of  a  convict  informed  of  a 
proposed  attempt  to  escape  to  report  the 
same  to  the  proper  officers  of  the'  prison. 
No  question  relating  to  any  moral  obliga- 
tion resting  on  defmdant  was  involved  in 
the  Issues  being  tried,  and  the  defendant  was 
violating  no  law  in  falling  to  give  informa- 
tion of  the  proposed  escapa  But  we  do  not 
see  how,  in  view  of  the  context  this  state- 
ment could  have  prejudiced  defendant  It 
was  Immediately  followed  by -the  stat^ent: 

"And  if  he  fails  to  do  so,  and  willingly  joins 
in  and  aids,  abets,  and  assists  such  escape*  he  is 
responsible,*'  etc. 

This  purported  to  define  the  only  drcum- 
stances  under  which  defendant  could  be  held 
criminally  liable  under  the  facts  stated  in 
the  instruction,  whatever  bis  failure  to  give 
such  information  to  the  officers.  He  must 
go  further,  and  willingly  join  In  and  aid, 
abet,  and  assist,  etc.  It  would  be  unreason- 
able to  assume  that  any  prejudice  resulted 
to  defendant  from  this  instruction. 

[11]  The  instruction  stating  substantially 
that,  if  the  jury  were  satisfied  beyond  a 
reasonable  doubt  by  the  evidence  of  certain 
specified  things,  the  defendant  must  be  held 
guUty  of  murder,  even  though  be  did  not 
personally  Inflict  the  fatal  wound,  correctly 
state  the  law.  If,  as  suggested  by  counsel, 
the  giving  of  this  instruction  "was  about  tlie 
same  thing  as  telling  the  Jury  to  convict  the 
defendant  of  the  crime  charged,"  this  is 
so  only  because  the  evidence  so  clearly  shows 
the  elements  essential  to  conviction  as  to 
leave  no  reasonable  doubt  of  their  existence. 

[12]  The  court  might  well  have  omitted  to 
read  to  the  jury  section  246,  Penal  Code,  for 
It  had  nothing  to  do  with  the  case.  We  are 
unable  to  see,  however,  how  It  could  have 
misled  the  jury,  or  in  any  way  prejudiced 
defendant's  cause. 

One  or  two  other  instructions  complained 
of  require  no  notice  here,  aa  they  were  un- 
questionably correct 

Certain  instructions  requested  by  defend- 
ant were  properly  refused.  The  first  refer- 
red to  In  his  brief  did  not  correctly  state  the 
law,  inasmudi  as  It  substantially  involved 
the  proposition  that  it  was  not  a  crime  on 
the  part  of  one  confined  In  a  state  prison  for 
life  to  aid  and  assist  one  confined  therein 
for  a  term  less  than  life  to  escape  or  attoupt 
to  escape  therefrom,  die  second  requested 
instruction  ref^red  to  did  not  correctly 
state  the  law,  inasmuch  as  It  declared  snb- 
sUintlally  tliat  defendant  could  not  be  con- 
victed of  murder  unless  he  actually  struck 
the  fatal  blow  that  killed  Drewry,  or  unless 
It  was  specifically  agreed  between  Pbelps 
and  defendant,  as  a  part  of  a  Gpnsplrat^  to 
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escape  "entered"  Into  by  th^,  that  tbej 
would  "kill  and  murder  any  one  who  Inter- 
fered" with  their  escape.  As  we  have  seen, 
no  such  qteciflc  agreement  to  kill  was  es- 
sential  to  defendant's  goUt  same  oh- 

Jectlon  exists  as  to  the  third  requested  In- 
struction referred  to. 

[11]  e.  It  is  claimed  that,  under  the  rul- 
ings of  Uie  trial  court,  defendant  was  cmn- 
pdled  to  be  a  witness  against  himself,  In 
that  on  his  croB8-«xaiiiinBtion  he  was  exam- 
ined, over  his  objection,  as  to  matters  about 
which  ha  had  not  testifled  on  bla  direct  er- 
amlnation.  On  bis  direct  examination  he 
had  testified  that  he  was  present  at  the  con- 
flict in  the  corridor,  near  the  inside  gate, 
saw  part  of  the  fight  between  Phelps  and 
Capt.  Drewry,  saw  Phelps  strike  Drewry.  did 
not  participate  "in  any  manner"  in  that  fight, 
and  did  not  have  his  hands  on  Drewry  in 
any  way ;  that  at  the  end  of  that  fight  be- 
tween Phelps  and  Drewry  he  picked  np  from 
the  floor  his  own  knife  and  a  "gun,"  and  that 
he  had  last  seen  this  knife  in  his  ctil  that 
same  evening  and  had  not  brought  it  from 
there ;  that  he  left  bis  cell  tbAt  evening  just 
ahead  of  Phelps;  that  Phelpa  had  his  own 
knife  In  his  hand  when  they  came  out  of  the 
celL  The  whole  purpose  of  his  testimony  on 
direct  examination  was  to  show  that  he  was 
in  no  way  a  participant  In  the  attack  on 
Capt.  Drewry,  and  had  absolutely  nothing 
to  do  with  It;  that  he  was,  In  fact,  ap  inno- 
cent spectator  taking  no  part,  so  far  as  hla 
testimony  showed.  In  aity  attack  .on  either 
Drewry  or  Kerr.  He  did  not  In  his  direct 
examination  say  anything  about  bis  attack 
<m  Kerr.  The  prosecution  claimed,  and  there 
was  considerable  foundation  for  the  claim, 
that  not  only  was  defendant  a  co-conspirator 
with  Phelps  In  a  plan  to  escape  together,  us- 
ing such  force  as  was  necessary  to  accom- 
I^sb  their  purpose,  but  also  that  In  the  at- 
tack made  on  the  officers,  having  temporarily 
disposed  of  Kerr,  he  personally  took  part  in 
the  struggle  of  Phelps  with  Capt  Drewry, 
who  was  a  larger  and  stronger  man  than 
Phelps,  and  that  with  his  own  knife,  already 
referred  to,  he  inflicted  the  fatal  wound 
found  on  the  back  of  Capt-  Drewry's  neck, 
below  the  skull.  On  cross-examination  de- 
fendant was  asked,  among  other  things, 
"Well,  you  left  the  cell  with  Phelps  with  the 
intention  of  overcoming  tbe  guards  and  es- 
caping from  the  Jail,  did  you  not?"  to  wbich 
he  answered,  "Yes,  sir."  "In  accordance 
with  the  agreement  made  by  you  and  Phelps 
before  leaving  the  cell,  you  struck  Kerr?"  to 
which  he  answered,  "Yes,  sir."  "Your  ob- 
ject in  striking  Kerr  was  to  overpower  him 
and  aid  Phelps  in  getting  out  of  the  prison?" 
to  which  the  answer  was,  "That  was  the  ob- 
ject under  tbe  circumstances."  We  are  at  a 
loss  to  see  why  that  was  not  proper  cross-ex- 
amination, in  view  of  his  testimony  given  on 
direct  examination. 

The  well-settled  role  in  this  state  as  to 
eross-examlnatlou  of  a  defendant  Is  steted  In 


People  V.  Gallagher,  100  GaL  475,  36  Pac.  80, 
83.  While  a  defendant  In  a  criminal  action 
or  proceeding  cannot  be  compelled  to  be  a 
witness  against  himself,  U  he  offer  himself 
as  a  witness  "he  may  be  cross-examined  by 
the  counsel  for  the  people  as  to  all  matters 
about  which  he  was  examined  In  chiel" 
Section  1S23,  Pen.  Code.  Tbe  stetute  places 
no  limitation  or  restriction  upon  the  extent 
or  character  of  his'  cross-examination  "as 
to  all  matters  about  which  he  wm  examined 
in  chief,"  and  upon  these  matters  he  may  be 
cross-examined  as  fully  as  any  other  witness. 

"Any  question  which  would  have  the  tendency 
to  elicit  from  bim  -the  whole  truth  about  any 
matter  uprai  which  be  bad  beeo  examined  In 
chief,  or  which  would  explain,  or  qualify,  or 
destroy  the  force  of  his  direct  testimony,  wheth- 
er it  be  to  give  the  whole  of  a  communication 
or  transactioQ  of  which  he  bad  given  only  a 
part,  or  to  show  by  his  own  admisdon  that  he 
bad  made  contrary  stetementa,  or  that  his  con- 
duct had  been  hiconsistent  with  the  statements 
given  in  bis  direct  testimony,  and  thus  throw 
discredit  upon  them,  would  be  legitimate  crosa- 
examinadoD." 

Again,  in  People  v.  Dole,  122  Cal.  486,  491, 
55  Pac.  681,  583  (68  Am.  SL  Hep.  50),  it  was 
said  by  the  late  Chief  Justice  Beatty,  a  ma- 
jority ct  the  court  craworrlng  in  his  viewsi 

that: 

"Any  fact  may  be  called  out  on  cross-exami- 
nation which  a  jury  might  deem  Inconsistent 
with  the  direct  testintony  of  a  witness,  and  a 
defendant  testi^ing  in  bis  own  behalf  is  in 
this  respect  put  upon  the  same  plane  with  other 
wituessee." 

In  the  light  of  these  declarations,  we  are 
of  the  opinion  that  no  error  was  committed 
in  allowing  this  cross-examination.  One  of 
tbe  matters  regarding  which  defendant  tes- 
tified on  his  direct  examination  was  the 
attack  on  Capt  Drewry  near  the  Inside  gate, 
and  his  own  absolute  lack  of  participation 
therein.  The  matters  called  for  on  cross- 
examination  tended  to  show  that  the  assault 
was,  in  fact,  a  Joint  assault  by  defendant 
and  Phelps  on  both  Kerr  and  Drewry,  under- 
teken  and  carried  Into  execution  by  them, 
for  the  purpose  of  accomplishing  their  es- 
cape from  the  prison,  and  they  were  of  such 
a  nature  that  the  Jury  might  well  deem  them 
inconsistent  with  the  direct  testimony  of  the 
witness  as  to  the  part  played  by  him  In  the 
encounter  neur  the  Inside  gate,  and,  under 
tbe  circumstances  shown,  even  as  to  his 
stetement  to  the  effect  that  he  did  not  per- 
sonally assault  Capt.  Drewry.  It  was  at 
least  very  unlikely  that  in  such  a  Joint  as- 
sault made  under  such  circumstances  as  were 
disclosed  by  the  cross-examination  the  de- 
fendant,  armed  with  a  knife,  as  the  Jury  bad 
the  right  to  conclude  from  the  evidence  be 
was,  refrained  from  assisting  Phelps  in  his 
stru^le  with  Capt.  Drewry,  whrai  he  had  the 
opirartonity  to  do  so.  The  cross-examination 
thus  tended  to  discredit  and  destroy  the  force 
of  the  testimony  given  by  defendant  on  his 
direct  examination  as  to  this  very  matter. 

[14]  The  questlmi  asked  defendant  on 
crcHBfr«xamInatlon,  "You  knew  that  Phelps  at 
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tbe  time  was  serrlog  a  term  In  the  state  pris- 
on of  less  than  life?*'  to  which  be  answered 
"Yea,  Blr,"  was  probably  not  proper  cross- 
examlnatlon.  However,  the  allowance  of  this 
question  was  not  error  suffldently  grave  to 
warrant  a  reversal.  Such  knowledge  on  the 
part  of  the  defendant  was  not  essential  to 
bis  guilt  as  a  principal  In  the  matter  of  the 
escape  or  attempted  escape  o£  Phelps,  or  to 
his  guilt  under  section  109.  Penal  Code,  In 
the  matter  of  wlllfally  as^tlng  "any  prison- 
er confined  In  any  prison  •••  to  es- 
cape," and,  this  being  so.  we  do  not  see  how 
It  could  have  otherwise  prejudicially  affect- 
ed his  cause. 

We  find  no  other  matters  requiring  notice. 

lite  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  LOBIGAN,  J.; 
HELVIN,  J.;  SLOSS,  J.;  LA.WLOB,  J. 


THB  YAMATO  v.  BANK  OF  SOUTHERN 
CAUFORNIA.    (L.  A.  3401.) 

(Snpreme  Court  of  OaUfonla.   Jane  6,  19150 

1.  cobpobationb  €=»123— pledge  of  stock— 
Action  against  Subsequent  Plkdqeb  — 
Sufficiency  of  EIvidknck— Negligence. 

In  an  action  to  recover  possession  of  a  cer- 
tificate of  plaintilTB  capital  stock,  pledged  to  it 
by  its  secretary  as  security  tor  his  note,  whicfa 
the  secretary  Uiereafter  abstracted  and  pledged 
to  defendant  as  security  for  a  note,  evidence  held 
not  to  sustain  a  finding  that  tbe  plaintiffs  negli- 
gence and  sufferance  nad  permitted  and  made 
possible  the  repledge  to  defendant. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Gent.  Dig.  «  481,  491.  607-512,  637.  639-546, 
569,  618;  Dec.  Dig.  «=s»123.] 

2.  Goeporationb  «S9123— PUdqs  of  Stock— 
RsPLEDoB— Estoppel. 

In  an  action  to  recover  possession  of  its 
certificate  of  stock  which  had  been  pledged  to 
plaintiff  by  its  secretary,  and  thereafter  ab- 
■tracted  by  him  and  pledged  to  defendant  as  se- 
curity for  a  note,  where  It  appeared  that  tbe 
secretary,  after  his  pledge  to  plaintiff,  had  ac- 
cess to  the  certificate ;  that  defendant  held  it 
for  over  a  year  before  demanding  a  transfer  on 
plaintiff's  books— the  mere  fact  of  plaintiff's 
trust  in  its  secretary  was  not  negligence  estop- 
ping plaintiff  from  asserting  a  claim  to  the  cer- 
tificate as  against  the  defendant,  especially 
where  it  did  not  appear  that  defendant  s  posi- 
tion would  not  have  been  bettered  if  plaintiff 
had  not  permitted  the  secretary  to  possess  the 
certificate,  or  had  noted  tbe  pledge  to  it  on  the 
stub  of  its  BtoA  bo<A. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Jj  481,  491,  607-012.  637,  639-546. 
660.  618;  Dec.  Dig.  «=>123.] 

8.  New  Teial  «=>138— Motion— Tuce. 

Where  appellant  served  and  filed  its  notice 
of  intent  to  move  ftw  a  new  trial  ca  Aogaat  12, 
191^,  prior  to  tbe  oitry  of  the  ja^;ment  on 
August  14th,  and  on  August  23d  served  a  new 
notice  of  intention  within  tbe  10  days  after  the 
entry  of  judgment  allowed  by  Code  Civ.  Proc. 

t609,  the  first  notice  was  premature  and  a  nul- 
ty,  bat  the  seomd  notice  was  effective. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  »  864-870;  Dec  Dig.  ^138.] 


4.  New  Tbsat.  ^sslSO  —  Monow  —  Notice  o» 

Ehtby  of  Judomeni^Waiveb. 

Formal  notice  of  the  entry  of  judgment 
may  be  waived  by  proceedings  in  support  of  a 
motion  for  new  trial  without  any  notice  of  in- 
tentitw  to  move  therefiar. 

[Ed.  Note.— For  other  cases,  see  New  Trisl, 
CenL  Dig.  SI  277-353 ;  Dec  Dig.  «=s>136.] 

Department  2.  Appeal  from  Superior 
Court.  Lob  Angeles  Goontr;  Wm.  D.  Deby, 

Judge. 

Action  by  The  Tamato  against  tbe  Bank  of 
Southern  California.  Judgment  for  defoid- 
ant,  motion  for  new  trial  overniled,  and 
plaintiff  appeals.    Jndgment  and  order  r*- 

versed. 

Parker  &  Moote,  of  Los  Angeles,  tor  ap- 
pellant   Lucfen  Gray,  of  Los  Angelfls,  for 

respondent 

HEXSHAW,  J.  Plaintiff  brought  this  as- 
tlon  to  recover  possession  of  60  shares  of  Its 
capital  stock,  alleged  to  be  wrongfully  in  th» 
possession  of  the  defendant.  The  right  of 
plaintiff's  possession,  as  pleaded,  rested  In  a 
pledge  of  the  stock  by  one  Inul  as  security 
for  the  payment  of  his  promissory  note  to  the 
plaintiff  In  tbe  sum  of  $4,175.  Inui  at  that 
time  and  thereafter  was  the  secretary  of  the 
plaintiff.  Tbe  defendant  asserted  the  right 
to  possession  of  tlie  stock  as  collateral  se- 
curity for  a  promissory  note  which  Inul  made 
to  it  some  Biz  months  after  the  date  when 
the  stock  was  pledged  and  delivered  to  plain- 
tiff. The  evidence  leaves  no  doubt  over  the 
facts  that  Inui  did  give  his  promissory  note 
to  plaintiff  as  pleaded  end  secured  this  note 
by  the  pledge  of  tbe  50  shares  of  stock  in 
question.  Six  months  thereafter  he  executed 
his  promissory  note  for  $1,800  to  defendant 
and  pledged  as  security  the  same  certificate 
of  50  shares  of  stock  of  plaintiff.  Inui  was 
not  authori^sed  by  plaintiff  to  take  the  stock. 
He  had  not  paid  his  debt  to  plaintiff.  Plain- 
tiff had  not,  in  any  way,  released  the  pledge, 
and  unquestionably  the  stock  was  illegally 
abstracted — In  short,  stolen— *rom  tbe  plain- 
tiff and  pledged  with  defendant  To  over- 
come the  prior  and  superior  right  of  plain- 
tiff to  the  possession  of  this  stock  under  these 
circumstances  defendant  pleaded  that  plain- 
tiff permitted  Inul  to  retain  possession  of 
and  access  to  the  certificate  of  stock  after 
it  was  pledged  with  it,  "and  thereby  enabled 
said  Inul  to  have  and  take  and  deliver  said 
certificate  of  stock  to  this  defendant" ;  that 
at  the  time  that  defendant  made  its  loan  to 
Inul  It  had  no  notice  or  knowledge  of  tbe 
pledge  to  plaintiff ;  that  Inui — 
"was  the  secretary  of  plaintiff  and  transacted 
with  defendant  a  large  amount  of  business  fw 
and  on  behalf  of  said  plaintiff,  and  said  Inoi 
was  at  such  times  one  of  the  managing  ofBcers 
and  agente  of  plaintiff;  that  at  the  time  ot  the 
instituUon  of  this  stdt,  and  for  a  l<Mig  time  prior 
thereto  and  for  some  time  thereafter,  said  Inul 
was  dangerously  sick  and  ill  and  confined  to  bis 
bed,  and  later  died  of  said  sickness  and  illness, 
and  affiant  has  been  unable  to  learn  of  or  find 
or  locate  any  property  or  effects  of  said  Inui, 
other  than  said  certificate  of  stock;  that  ^ain- 
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tiff  suffered  and  permitted  this  defendant  to 
hare  and  continne  In  the  peaceable  and  undis- 
turbed possesaioQ  of  said  certificate  of  stock 
from  June,  1010,  until  November,  Idll,  without 
in  any  way  asserting  its  allegnd  claim  thereto 
or  advising  this  affiant  of  said  alleged  claim,  and 
did  not  assert  said  alleged  claim  to  or  advise 
this  defendant  thereof  until  after  said  Inui  was 
dangerously  sick  and  was  unable  to  testify  or 
participate  in  this  controversy ;  that  it  was  by 
the  negligence  and  sufferance  of  plaintiff  that 
the  state  of  facts  of  which  it  now  complaioa 
happened;  that  plaintiff  ought  to  be  and  is 
stopped  by  its  negligence  and  conduct  herein 
in  assertiog  a  claim  to  said  certificate  of  stock 
prejudicial  to  this  defendant;  that  it  Is  specifi- 
cally provided  by  section  S543  of  the  Civil  Code 
of  this  state  that  where  one  of  two  persons,  both 
innocent,  must  suffer  by  the  act  of  a  third,  he 
by  whose  negligence  it  happens  must  be  the  suf- 
ferer, and  this  defendant  pleads  above  acts  and 
said  pr«vi!don  ot  said  Code  in  bar  of  plaintUTs 
alleged  cause  of  action." 

The  court  found  In  the  precise  laaguage 
ot  this  averment,  and  concluded  that  it  was — 
"by  the  negligence  and  sufferance  of  plaintiff 
that  the  state  of  facta  of  which  it  complains 
happened,  and  that  the  plaintiff  is  estopped  by 
its  acts  and  conduct  from  asserting  a  claim  to 
said  certificate  of  stock  pledged  to  plaintiff 
bank." 

[1]  The  fln<Ungs  are  here  attached  for  the 
Insufficiency  of  the  evidence  to  support  them. 
They  are  not  supported.  As  has  been  said, 
the  evidence  la  abundant  to  establish  the 
pledge  of  the  stock  with  the  plaintiff.  The 
bank's  evidence  is  that  It  had  come  to  know 
Inai  as  "the  active  managing  official  of  the 
company"  In  the  matter  of  attending  to  the 
security  and  the  financial  matters;  that  he 
was  the  flnandal  representative  of  the  com- 
pany, even  to  the  extent  of  borrowing  money 
for  the  company  from  the  bank.  The  plea  of 
the  bank  that  It  was  Induced  to  place  reliance 
and  trust  upon  the  representations  of  Innl 
because  of  his  position  with  plaintiff  and  be- 
cause plaintUf  Intrusted  him  In  the  manage- 
ment of  these  delicate  and  confidential  aflfalrs 
would  have  great  weight  If  the  matter  here 
In  controversy  In  any  way  grew  out  oC  Inul's 
position,  or  was  within  the  actual  or  osten- 
sible powers  of  his  agency.  But  admittedly 
in  this  matter  Innl  was  dealing  with  the 
bank  In  his  private  personal  capacity,  and 
the  bank  In  turn  was  dealing  with  him  In  a 
Uke  capacity,  and  not  at  all  as  the  representa- 
Uve  of  the  plaintiff.  It  would  be  an  extraor- 
dinary proposltloa  to  hold  that  a  corp(^tlon 
was  responsible  for  the  private,  personal  acts 
aC  its  officers,  wholly  independent  of  any 
business  of  the  corporation,  because  the  oor^ 
poratlon'  had  employed  and  placed  these  of- 
ficers in  positions  of  power  and  trust.  True, 
such  posltlcms  of  power  and  trust  may  give 
the  men  who  hold  them  a  higher  reputation 
Cor  honesty  and  Integrity  than  perhaps  they 
would  otherwise  have,  bat  this  Is  very  dif- 
ferent indeed  from  saying  that  because  the 
ocwporatlon  emj^oys  them  in  soA  capacities 
It  is  In  any  way  warranting  or  guaranteeing 
ttie  lumesty  and  int^rlty  of  their  independ- 
ent; personal  business  transactions,  and  the 
tninsactloa  In  wblch  Innl  gaTe  his  pranls- 


sory  note  and  pledged  this  stock  to  the  de- 
fendant was  strictly  a  transaction  at  that 

character. 

[2]  As  little  foundation  Is  there  for  a  find- 
ing of  estoppel  against  the  plaintiff.  All  that 
appears  Is  that  Inul,  the  trusted  secretary, 
had  or  obtained  access  to  the  safe  In  which 
the  note  with  its  collateral  was  deposited. 
He  abstracted  this  stock  and  pledged  it  with 
the  defendant  Plaintiff  did  not  discover  this 
abstraction  until  some  time  thereafter.  In- 
deed, the  bank,  it  appeared,  held  the  stock 
for  more  than  a  year  before  It  carried  the 
first  notification  to  plaintiff  of  Its  possession 
by  a  demand  that  it  be  transferred  upon  the 
books  of  the  company ;  that  is  to  say,  It  was 
in  January,  1010,  that  the  plaintiff  received 
the  stodk  in  pledge;  It  was  In  June,  IdlO,  that 
defendant  received  it  In  pledge,  and  in  No- 
vember, 1011,  defendant  presented  the  cer- 
tificate to  plaintiff  for  transfer,  and  there- 
after plaintiff  made  its  demand  upon  de- 
fendant for  poesessi<m  ot  the  stock.  It  Is 
not  contended  that  plaintiff  did  any  affirma- 
tive act  touching  the  rights  of  the  defendant 
by  reason  at  which  an  eetoppel  could  be  rais- 
ed in  the  latter's  fiivor.  Ite  acts  are  said 
to  be  acts  of  negligence.  They  are  defined  as 
Q^llgence  in  not  keeping  possession  ctf  the 
certificate;  negligence  In  permitting  Inul, 
the  debtor,  to  have  charge  of  the  certificate; 
negligence  in  not  getting  the  certificate  in- 
dorsed and  delivered  to  it  by  Inul;  negli- 
gence In  not  having  Its  pledge  noted  on  the 
stub  of  Its  stock  book ;  negligence  In  not  dis- 
covering the  abstraction  of  the  certificate; 
and,  finally,  "it  was  n^llgent  In  not  being 
diligent"  But  all  this  amounts  to  no  more 
than  that  the  plaintiff  trusted  a  man  who 
occupied  one  of  ite  responsible  official  posi- 
tions. Every  corporation  and  every  business 
firm  in  the  land  must  do  and  does  the  same 
thing.  No  business  of  any  magnitude  or  con- 
sequence can  be  transacted  without  a  trust 
Imposed  in  somebody,  and  where  a  trust  must 
be  Imposed  it  Is  always  possible  to  violate 
the  trust  It  was  therefore  not  negligence 
upon  the  part  of  plaintiff  that  It  was  possible 
for  Inul,  ite  gecretery,  to  have  stolen  the 
pledged  stock,  and  no  other  of  the  acts  of 
negllg^ce  charged  and  found  against  the 
plaintiff  amount  to  anything.  It  does  not  ^ 
aiqiear  that  defendant's  position  would  have 
been  bettered  In  the  slightest  if  these  acte 
or  omissions  of  plaintiff  had  not  taken  place. 
It  would  not  have  enlightened  defendant  for 
example,  if  the  pledge  to  plaintiff  had  been 
noted  on  the  stub  of  Its  stock  book.  It  would 
not  have  advantaged  defendant  If  plaintiff 
bad  discovered  the  theft  of  the  stock  the  day 
after  it  was  pledged  to  defendant,  tot  the 
Injury  bad  then  bem  accomplished.  The  de- 
fendant waa  not  charged  with  notice  that 
Innl  had  pledged  It,  and  did  not  know  that 
he  had  pledged  it  ontil  the  defendant,  In 
torn,  oSenA  tt  for  tnuudCer,  and  defendant 
Itself  waited  more  than  a  year  before  so 
doing.    Janln  t.  London  ft  Ban  FZandaoo 
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Bank,  92  Cal.  14,  27  Pac.  1100,  14  L.  R.  A. 
320,  27  Aid.  St  Rep.  82.  No  evidence  wbat- 
ever  was  offered  from  wblch  even  an  Infer- 
ence conid  be  drawn  that  knowledge  acquired 
by  the  bank  at  any  time  after  the  ctmtract  of 
pleQge  was  oompleted  wonld  bare  enabled  it 
to  have  bettered  Its  financial  condition  in  the 
matter  of  the  Inul  loan. 

[3,  4]  Appellant  served  and  filed  its  notice 
of  Intention  to  move  for  a  new  trial  on  Aa- 
gDst  12,  1912.  This  was  prior  to  the  entry 
of  the  judgment  lliereafter,  on  the  14th 
day  of  August  1912,  the  judgment  was  en- 
tered, and  upon  August  23d  appellant  served 
a  new  notice  of  intention  to  move  for  a  new 
trial.  Appellant's  first  notice  of  Intentlcm 
filed  prior  to  the  entry  of  the  judgment  was 
premature  and  a  nullity.  Its  second  notice 
of  Intention,  served  and  filed  upon  August 
23d,  was  within  10  days  after  the  mxtry  of 
the  Judgment  and  therefore  from  any  x>olQt 
of  view,  whether  or  not  appellant  had  notice 
of  the  entry,  was  within  time.  Section  659, 
Code  Civ.  Proc  This  precise  question  has 
not  heretofore  been  passed  upon  by  this 
court  but  has  leceived  conslderati(ni  in  Mon- 
tana under  a  Code  section  identical  with  ours, 
and  we  are  In  accord  with  the  views  of  the 
Montana  court  In  Its  construction  of  the  stat- 
ute. That  is  to  say,  the  first  notice  was  pre- 
mature and  a  nullity,  since  the  judgment  had 
not  been  entered.  Power  v.  Turner,  87  Hont 
521,  97  Pac.  950.  And  though  formal  notice 
of  the  entry  of  the  judgment  may  be  waived 
by  the  moving  part7  by  instituting  his  pro- 
ceedings in  support  at  the  motion,  without 
such  notice,  as  was  here  done  under  the  sec- 
ond notice  of  intention.  It  will  not  be  held 
that  the  mere  fact  that  a  premature  notice 
was  inadvertently  given  Is  a  waiver  such  as 
will  compel  the  appellant  to  stand  upon  the 
premature  notioe  and  forbid  him  giving  a 
later  and  proper  one.  Hclntyre  t.  MacGln- 
nlss,  41  Mont  87.  108  Fae;  353,  137  Am.  St 
Rep.  701. 

The  judgment  and  ordered  appealed  from 
are  therefore  reversed. 

We  concur:  LORIOAN,  J.;  MBLVIN,  J. 


In  re  CLARK'S  ESTATBI. 
TRAVIS  et  aL  v.  STRAU& 
(S.  F.  7202.) 
(Supreme  Court  of  CalUornta.  June  11,  1016.) 

1.  Wills  «=»5&— Testauentaxt  Oafaoxtt— 
suffioiehcr  of  evidencs. 

In  a  proceeding  to  revoke  the  probate  of 
a  will  of  a  man  b4  years  old,  executed  by  him 
on  hia  deathbed  while  very  feeble,  evidence  held 
to  support  a  tinding  of  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  18  137-168,  161;  Dec  Dig.  «s>55.] 

2.  WiLTLs  *=>108— Execution— Indication  or 
Desires  bt  Signs. 

That,  00  the  execution  of  a  will,  some  of 
the  testator's  wishes  were  expressed  by  affirma- 


tive rigns  made  In  response  to  questions,  did 
not  invalidate  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8S  249-258 ;  Dec.  Dig.  ^108.] 

3.  Wills  ^=^02  —  ¥Jxscjinon  —  BvTFiCTKwcr 
OF  Evidence. 

Where,  upon  the  execution  <rf  a  will,  the 
testator's  wishes  are  expressed  by  affirmative 
signs  made  in  response  to  questions,  the  court 
will  always  use  care  to  require  proof  of  spon- 
taneous action  and  volititHi  on  the  part  of  the 
testator. 

[Ed.  Note.— For  other  cases,  aee  Wills.  Cent 
Dig.  SS  575,  581.  700-710;  Dec.  Dig.  «s»m] 

4.  Wills  €=>o2— Testauentabt  Capacity 
Pbesuuptions  and  Bubden  of  Pboof. 

On  a  petition  to  revoke  the  probate  of  a 
will,  the  burden  of  proving  nnaoandneas  oi  mind 
was  on  the  contestants. 

[Gd.  Note.— For  other  caMs.  sea  Willi,  Cent 
Dig.  H  101-110;  Dec.  Dig. 

5.  Wills  «s»47— Tibtaubiitabt  Cafaoitt— 
sufficienoy  of  evidbhcb. 

That  a  testator  was  a  very  old  man  and 
very  feeble  did  not  alone  establish  lack  of  testa- 
mentary capacity. 

[Ed.  Note.— For  other  eases,  see  WlHs,  Cmt 
Dig.  {  94;  Dec.  Dig.  «s>47.] 

6.  WnXB  «B9l6&— Undub  iNFCDBNCB-HSunn- 

oiBNOT  OF  Evidence. 

In  a  proceeding  to  revoke  the  probate  of  a 
will  giving  property  to  a  niece  of  the  testator, 
to  the  exclusion  of  other  nieces  and  nephews, 
evidence  AeU  Insafflcient  to  show  the  coendse 
of  undue  influence  by  the  niece,  or  by  the  testa- 
tor's physician  or  attorney  In  the  niece's  behall 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  421-437:   Dec  Dig.  «=9l66.] 

7.  WiLxa  <is>155—TAiJDiTT— Undue  Influ- 
ence. 

To  render  a  will  invalid  on  the  ground  of 
undue  influence,  there  must  be  that  sort  lA 
pressure  which  overpowers  the  mind  and  masters 
the  volition  of  the  testator  at  the  very  moment 
of  the  testamentary  act. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $8  375-381;  Dec  «»165.] 

S.  WiLU  4S3lll— BXECUTIOH— SlQNATUBE  BT 

Mabe. 

Where  a  testator  attempted  to  sign  his 
name  to  a '  will,  but  being  unable  to  control 
the  pen  or  pencil,  indicated  a  desire  to  have  his 
name  signed  for  him,  whereupon  some  one  guid- 
ed bis  hand  in  making  a  cross,  and  his  name 
was  written  by  the  attorney  who  drew  the  will, 
the  fact  that  the  mechanical  work  of  affixing 
his  name  to  the  will  was  performed  by  another 
did  not  invalidate  the  instrument 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  267-276;  Dec  Dig.  «»111.™ 

D^artment  2.  Appeal  from  Supeiloz 
Court  City  and  County  o£  San  Frandsco ;  J. 
V.  OofTey,  Judge. 

Proceeding  by  laizabetii  Jobnaon  Travis 
and  others  against  Florence  Straus,  to  z«- 
Toke  the  probate  of  the  will  of  Robert  Clark, 
deceased.  From  an  order  refusing  to  re- 
voke the  probate,  the  petitioners  appeal  Af- 
firmed. 

Frank  R.  Wehe  and  C.  S.  Morbio,  both  of 
San  Francisco,  for  appellants.  J.  W.  Hen- 
derson and  F.  J.  Elerce,  both  of  San  Fran- 
cisco (F.  J.  Elerce,  of  San  Frandaoob  oC 
counsel),  for  reepondent. 
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MULTIN,  J.  This  is  an  appeal  by  certain 
Dephewg  and  nieces  of  Robert  Clark,  deceas- 
ed, from  an  order  of  the  superior  court  of  the 
city  and  county  of  San  Francisco  refusing 
to  rev(A:e  the  probate  of  the  will  of  said 
Clark. 

The  proponent  and  executrix  of  the  last 
will  of  Bald  Clark  is  also  a  niece.  AU  of  the 
petitioners  reside  outside  of  the  state  of  Cal- 
ifornia. Elorence  Straus,  executrix  of  the  will 
and  respondent  here,  is  and  long  has  been  a 
resident  of  Los  Angeles.  Appellants  frankly 
admit  that  there  was  a  serious  coufflct  of  eTi- 
dence  at  the  bearing  of  the  petition  for  revo- 
cation of  the  probate  of  the  will,  but  they 
ask  a  reversal  of  the  order  dei^ng  their 
prayer  upon  the  ground  that,  In  any  aspect  of 
the  evidence,  it  was  totally  Inadequate  to 
support  the  conclusion  reached  by  the  pro- 
bate court 

The  three  grounds  of  the  contest  by  appel- 
lants were:  (1)  That  the  will  was  procured 
by  fraud  and  undue  Influence;  (2)  that  at 
the  time  of  executing  the  will  the  testator 
lacked  testamentary  capacity;  and  &)  that 
the  will  was  not  executed  according  to  law. 

[1]  The  court  found  against  all  of  these 
grounds  of  ccmtest.  The  finding  with  refer- 
ence to  the  affectionate  regard  in  which  the 
testator  held  his  niece  Mrs.  Straus  so  thor- 
oughly and  briefly  sums  up  the  testimony  of 
the  witnesses  who  appeared  for  the  respond- 
ent that  we  need  do  no  more  than  quote  it. 
The  court  found: 

"That  said  Florence  StraUa  ie  a  niece  of  said 
Robert  Clark,  and  the  only  one  of  his  heirs 
residiDg  in  the  state  of  California;  that  said 
Robert  Clark  held  the  said  Florence  Straus  in 
affectionate  regard,  and  upon  the  death  of  his 
wife,  Mary  Clark,  about  three  weeks  previous  to 
his  own  death,  the  said  Robert  Clark  sent  a 
telegram  to  the  said  florence  Straus,  who  resid- 
ed in  th*trty  of  Los  Angeles,  state  of  California, 
advistog  her  of  the  death  of  his  bald  wife,  and 
asking  her  to  come  to  him  at  once;  that  said 
Slorence  Straus  immediately  came  to  San  Fran- 
Cisco,  and  remained  with  the  said  Robert  Clark, 
until  his  death;  that  the  said  Robert  Clark 
did,  shortly  after  her  arrival,  oanse  the  money 
on  dei>osit  io  the  said  German  Savings  Bank  & 
Loan  Society  to  be  depositEd  in  the  names  of 
Robert  Glark  and  Florence  Straus  and  made 
the  same  payable  to  the  order  of  either  or  the 
survivor  of  either;  that  on  the  13tb  day  of 
April,  1012,  said  Robert  Clark  became  ill,  and 
on  the  15th  day  of  April,  1012,  for  the  purpose 
of  better  caring  for  him,  the  said  Robert  Clark 
was,  by  order  of  his  physician,  removed  to  the 
Hahnemann  HoBpital,  in  which  he  rtmaiiud  on- 
tU  his  death." 

The  money  to  which  reference  Is  made  in 
the  foregoing  finding  was  something  more 
than  $13,000  In  the  aggregate. 

Robert  Clark,  at  the  time  of  his  death,  was 
84  years  of  age,  yet,  according  to  the  testi- 
mony of  even  some  of  the  witnesses  tor  the 
contestants,  he  was  in  good  health  for  a  man 
of  bis  years  up  to  a  time  wttbln  a  few  days 
of  his  death.  On  April  14,  1912,  he  received 
notice  from  the  board  of  health  that  certain 
ddbris  In  the  cdlar  of  his  house  must  be 
taken  out  and  burned.  Be  personally  ranor- 
•d  aome  ot  this  material.   He  then  took  a 


seat  on  a  piece  of  wood  or  block  In  his  back 
yard,  and  after  sitting  there  for  a  short  time 
he  collapsed  and  sunk  into  a  fainting  ctm- 
dltlon,  from  which  he  was  revived  with  dif- 
ficulty by  the  neighbors  who  carried  him  into 
the  bouse.  On  April  16th,  by  order  of  his 
physician,  be  was  removed  to  Hahnemann 
Hospital,  where  on  the  evening  of  that  day, 
between  5  and  6  o'clo<*,  the  Instrument  after- 
wards admitted  to  probate  as  his  will  was 
executed.  He  died  shortly  after  9  o'clock  the 
following  morning. 

The  will  was  prepared  by  Mr.  J.  W.  Hen- 
derson, an  attorney  at  law,  who  testified  that 
he  first  met  Robert  Clark  about  three  weeks 
prior  to  the  latter's  death.  Mrs.  Straus  had 
asked  Mr.  Henderson  to  see  her  uncle  with 
reference  to  his  wife's  estate.  After  some 
discussion  of  the  affairs  of  Mrs.  Clark's 
tate  and  of  the  threatened  action  on  the 
part  of  some  of  Mr.  Clan's  relatives  to  have 
a  guardian  appointed  for  the  old  man,  the 
attorney,  at  his  tdlent's  request,  ac&ed  Mrs. 
Straus  to  leave  the  room.  Tliey  then  dis- 
cussed the  di^>osltion  of  Mr.  Clark's  own  prop- 
erty, and  BIr.  Henderson  advised  the  execu- 
tion of  a  win  rattier  than  any  arrangement 
for  the  passing  of  title  by  deed.  Of  this  In- 
terview Mr.  Henderson  testified.  In  part,  as 
follows: 

"I  asked  him  about  the  way  he  would  like 
to  have  bis  will  prepared,  and  he  said  he  would 
like  to  have  it  go  to  Mrs.  Straus.  He  was  defi- 
nite about  It.  I  told  him  that  if  he  deured  the 
will  that  way  X  would  prepare  the  will  and 
bring  It  out  to  him  for  ezecntlon.  He  said, 
'Not  now.'  I  asked  bun  when  he  wanted  to  do 
IL  He  said:  'After  a  while;  I  am  not  going 
to  die  yet.'  I  did  not  press  him  any  further 
about  It.  t  said  nothing  further  about  that 
matter." 

After  Mr.  Clark  was  taken  to  the  hospital, 
Mr.  Henderson  was  notified  of  that  fact  by  a 
telephtHie  message  either  from  Mrs.  Straus  or 
from  the  attending  physician,  and,  after  pre- 
paring a  will  in  accordance  with  the  wishes 
expressed  by  Mr.  Clatk.  regarding  the  disposi- 
tion of  his  property  when  he  should  be  ready 
to  make  a  will,  the  attorney,  accompanied  by 
Mr.  Botts,  a  gentleman  connected  with  his 
oflBce,  went  to  see  the  sick  man.  After  Mr. 
Henderson  entered  the  room  of  Mr.  Clark, 
the  invalid  spoke  to  him,  smiled,  and  gVasp- 
ed  his  hand.  Asked  by  the  lawyer  how  they 
were  "using"  him  at  the  hospital,  he  said, 
"All  right,"  or  something  of  that  kind.  Ask- 
ed if  he  wanted  to  make  his  will,  Mr.  Clark 
said,  "No,"  very  emphatically.  "I  called  his 
attention,"  said  Mr.  Henderson,  "to  the  fact 
that  he  was  very  ill,  and  that  if  he  was  go- 
ing to  make  a  will  at  all  he  had  better  con- 
sider It  now.  I  did  not  say  anything  further 
regarding  It  I  stepped  back  because  I  did 
not  care  to  press  anybody  to  make  a  will. 
The  doctor  stated  to  him  then  that  he  was  a 
very  sick  man,  and  that  he  posdbly  had  not 
48  hours  to  live;  that  if  he  had  any  business 
to  transact,  that  he  desired  to  transact  before 
his  death,  he  would  advise  him  to  do  so  now ; 
that,  while  he  mls^t  live  longer  than  that 
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and  might  noorer  and  be  wen  again,  be  could 
not  aasnre  him  that  he  would.  This  seemed 
to  have  some  inflnenoe  on  the  old  gentleman's 
mind,  and  I  again  asked  htm  If  he  detdred, 
under  those  drcDmstancea,  to  execute  the 
will  in  accordance  with  our  oonveraatlon.  I 
told  him  that  I  had  prepared  the  wlU  in  ac- 
cordance with  his  desire  expressed  to  me  at 
Ills  home.  He  said  then  that  he  desired  to 
make  his  will."  The  will  was  then  read  to 
him,  and  he  was  raised  np,  a  hook  was  plac- 
ed in  tfont  of  him,  and  he  attempted  to  sign 
his  name  to  the  will  which  waa  put  thereon. 
He  seemed  to  be  unable  to  contrcd  the  pen 
which  had  been  placed  In  his  hand,  and  a 
pencil  was  snbstituted,  but  with  no  better  re- 
sults. Mr.  Henderson  then  asked  if  be  de- 
^red  to  bare  hla  name  signed  for  him,  and 
he  indicated  a  desire  to  have  that  done. 
Some  one  guided  his  hand  in  making  a  cross, 
and  the  name  "Rt^ert  dark"  was  written  by 
Mr.  Henderson.  According  to  Mr.  Header^ 
son's  testimony,  testator  declared  the  instm- 
mrait  to  be  his  will,  and  at  his  request  Mr, 
Botts  and  Mr.  Henderson  signed  it  as  wit- 
nesses with  due  formality.  Mr.  Hendarsm 
testified  that  Bobert  Clark  was  of  sound 
mind  at  the  time  of  executing  the  instrument 
He  was  corroborated  in  nearly  all  of  the  es- 
sential particulars  Of  hla  account  of  the  oc- 
currenoea  in  Bobert  dark's  room  at  the  hos- 
pital by  Hr.  Botts,  Mrs.  Straus,  and  Dr. 
Freyermuth.  It  would  serve  no  good  purpose 
to  quote  or  to  summarize  their  testimony 
further,  except  to  discuss  portions  of  the 
physician's  account  of  the  mental  condition 
of  his  patient  at  the  time  of  the  signing  of 
the  will,  because  appellants  insist  that  his 
testimony  indicates  clearly  a  state  at  in- 
competmce  on  the  part  of  the  testator  to  ex- 
press any  wish  concerning  the  disposition  of 
the  property. 

[2,  t]  It  is  true  that,  accordii^!  to  the  ac- 
count of  the  witnesses  who  had  stood  at  the 
bedside^  some  of  Mr.  dark's  wishes  were  ex- 
pressed by  affirmative  signs  made  in  response 
to  quesUons.  but  this  fact  does  not  invalidate 
the  will.  A  will  made  by  intern^atorlea  may 
be  valid  (Williams  oh  IQxecutors  [7th  Ed.]  p. 
67 ;  1  Underbill  m  Wills,  1 204 ;  Denny  v.  Fin- 
ney's Heirs,  60  Vt  624,  12  AU.  108 ;  Robbius 
V.  Bobbins,  50  N.  J.  Elq.  742,  26  Atl.  673); 
and,  while  It  is  true  that  where  a  will  has 
been  so  made  the  court  will  always  use  care 
to  require  proof  of  spontaneous  action  and 
volltl(m  on  the  part  of  the  testator,  we  can- 
not Bay  that  in  this  case  the  conclusion  reach- 
ed was  not  Justified. 

Dr.  Freyermuth,  who  had  attended  Mrs. 
Clark,  had  told  him  at  the  time  of  her  death 
when  the  aged  man  was  downcast  that  he 
had  ten  years  to  live.  When  the  doctor  spoke 
to  his  patient  in  the  hospital  and  advised  him 
to  make  some  disposition  of  the  property,  he 
did  not  care  to  sign  any  will  then,  i>eThaps 
having  In  mind  the  physician's  former  assur- 
ance of  a  long  Ufa  However,  the  doctor  UAA 


BEPOBTBB  (ObL 

him  that  be  was  a  very  OA  man,  and  that 
the  morrow  might  be  too  late.  Tlien,  accord- 
ing to  the  pt^sldan's  testlmixiy,  Mr.  Hoi- 
derscm  asked  Mr.  Clatfc  if  he  wished  to  t&ffi 
the  will  as  he  had  prepared  it.  So  it  was 
read  aloud  to  the  testator,  sectlw  by  section, 
very  distinctly.  Mr.  Hendersooi  asked  htm 
If  Qiat  was  what  he  wanted,  and  he  nodded 
and  qwke,  "Tes."  The  physician's  aocoont 
of  the  sick  man's  efforts  to  afllx  his  name  to 
the  instrument  and  the  sabeequent  signing  of 
the  will  by  Mr,  Henderson  agree  substan- 
tially with  the  testimony  of  the  other  wit- 
nesses. In  answer  to  the  usual  qnestlan, 
"Was  he  of  sound  or  unsound  mind  at  ttmt 
■time  in  your  Judgment,"  the  physician  said, 
"He  was  absolutely  at  sound  mind."  The 
doctor  stated  further  that,  at  that  time,  his 
patient's  mental  condition  was  unimpaired; 
that  Hr.  Clark  was  rational ;  and  that  after 
be  had  been  brou^t  to  the  hospital,  and  he- 
fore  the  execution  of  the  will,  the  condition 
ot  the  old  man  improved  slightly.  It  also 
developed  in  the  examination  of  Dr.  Freyer- 
muth that  frequently  before  the  witness  had 
ever  met  Mrs.  Straus,  and  notably  on  an  oc- 
casion shortly  after  Mrs.  Clark's  death,  Mr. 
Clark  had  said  that  he  wanted  "Florence** 
(Mrs.  Straus)  to  have  his  property.  Appei- 
Uuite  assert  that  all  <a  the  pbysldan's  tes- 
tinumy  on  direct  examination  was  nuUified 
by  his  admission  on  cross-examination  that 
his  patient  was  In  a  "partially  semicomatose 
ctnidltlon,"  after  he  had  been  taken  to  the 
hospital.  But  fhSa  testimony  was  quite  con- 
sistent ^th  Dr.  Freyermuth's  other  stete- 
ments,  because  he  did  not  testify  tliat  the 
state  at  partial  coma  continued  during  all  ct 
the  time  between  the  arrival  of  the  patient 
>at  the  hoBpltel  and  his  death. 

[4, 1]  Ttmt  testator  was  an  old  man  and  a 
very  feeble  man  there  can  be  no  doubt,  but 
we  cannot  say,  as  matter  of  law,  that,  in  view 
of  the  testimony  in  aU  of  its  bearings,  he 
was  lacking  In  testamentary  capacity.  The 
burden  of  proving  unsoundness  of  mind  was 
on  the  contestants.  Estate  of  Dolbeer,  149 
CaL  280,  86  Pac.  695,  9  Ann.  Gas.  796.  Hie 
Infirmities  at  old  age  were  not  snffldent  in 
themselves  to  establish  lack  of  testamentary 
capacity  (Estate  of  MacCrelllsh,  167  Cal.  717, 
141  Pac  267,  B.  A.  1915A,  44S) ;  and.  in 
view  of  the  positive  testimony  of  the  witness- 
es who  saw  the  execution  of  the  will  that  Mr. 
Ctark  was  of  sound  and  disposing  mind, 
we  think  the  finding  of  the  court  on  that  sub- 
ject was  amply  supported. 

[6,  7}  Nor  can  we  agree  with  aroellante  in 
their  argument  in  support  of  their  theory 
that,  under  the  evidenc-e,  the  will  must  have 
been  procured  by  fraud  and  undue  Influence, 
It  la  not  an  unnatural  will.  It  followed  the 
contemplated  disposition  of  his  property 
which  the  testator  had  discussed  with  his 
physician  and  his  legal  adviser.  Mrs.  Straus 
was  the  one  person  for  whom  he  sent  when 
his  wife  died,  and  after  he  was  taken  to  the 
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hOBpttal,  as  the  attending  nurse  testified,  he 
was  SMuewhat  Impatient  until  Mrs.  Straus 
arrlyed,  but  after  her  advent  he  became  Qulet 
and  apparently  contented. 

Mudi  appears  In  the  briefs  of  appellants  on 
the  subject  of  the  alleged  persuasions  and  Im- 
portunities of  the  doctor  and  the  attorney 
which,  It  Is  afBnned,  must  have  amounted  to 
undue  infiuence  upon  the  mind  and  volition 
of  the  testator.  The  evidence  falls  far  short 
of  establishing  that  sort  of  sinister  Influence 
which  sometimes  cerates  to  produce  an  In- 
atrnment  which  Is  not  the  will  of  Its  suppos- 
ed maker.  These  gentlemen  were  Robert 
Clark's  advisers.  The  mere  advice  to  make  a 
will  which  they  gave  to  the  old  man,  in- 
stead of  exhibithig  a  desire  to  defrand,  cajole, 
or  mislead  him,  would  rather  Indicate  a  laud- 
able wish  that  he  who  was  the  client  of  one 
and  the  patient  of  the  other,  should  put  bis 
affairs  in  order  before  his  departure  from 
this  world,  which  In  the  nature  of  things 
could  not  be  long  postponed  for  a  man  of  his 
age  and  Infirmity.  It  can  hardly  be  said,  In 
view  of  the  evidence,  that  these  witnesses 
must  have  been  co-consplrators  of  Mrs. 
Straus,  trying  to  aid  her  in  snatching  her 
uncle's  fortune  from  his  other  kindred.  It 
was  shown  that  she  met  them  both  after  her 
aunt's  death,  when  she  came  from  Los  Angel- 
es in  answer  to  her  uncle's  summons.  When 
Mr.  Clark  wanted  an  adviser  to  aid  him  in 
ttie  settl^enti  of  bds  wlf^s  lestate,  Mrs.. 
Straus  was  directed  to  Mr.  Henderson  by  the 
widow  of  the  former  pastor  of  the  church 
which  her  aunt  had  attended.  She  herself 
swore  that  she  had  never  importuned  her  un- 
cle to  make  a  will  in  ber  favor.  The  fact  that 
advice  was  o£fered  to  Mr.  Clark,  taken  in  con- 
nection with  the  activity  of  Mrs.  Straus  in 
securing  counsel  for  him,  falls  to  establish 
that  sort  of  undue  Influence  which  must  be 
shown  before  a  court  will  overthrow  a  sol- 
emnly executed  wlU.  The  evidence  utterly 
falls  to  reach  the  dignity  of  proof  of  that  sort 
of  pressure  which  overpowered  the  mind  and 
mastered  the  volition  of  the  testator  at  the 
very  moment  of  the  testamentary  act.  With- 
out such  proof,  no  will  should  be  held  in- 
valid ou  the  ground  of  undue  influence.  Es- 
tate of  Gleeson,  164  Oal.  75G,  130  Pac  872 ; 
Estate  of  Carlthers,  156  CaL  428,  105  Pac. 
127;  Estate  of  Lavlnburg,  161  Cal.  543,  110 
Pac.  915;  Estate  of  Eilborn,  162  Cal.  11,  120 
Pac  762. 

[t]  There  was  ample  testimony  to  support 
the  finding  of  due  execution  of  the  will,  in- 
cluding the  declaration,  which  Mr.  Hender- 
son said  the  testator  made,  that  the  instru- 
ment subsequently  probated  was  his  last  will. 
Neither  the  fact  that  testator  made  his  wish- 
es known  partly  by  pantomime  and  partly  In 
answer  to  questions,  nor  the  circumstance  that 
the  mechanical  work  of  attixlng  his  name  to 
the  vrlll  was  performed  by  another,  serves  to 
Invalidate  the  instrument  In  re  MulUn,  110 
OaL  208,  42  Paa  645. 


In  accordance  with  the  views'  expressed 
above,  we  are  of  the  opinion  that  the  decision 
of  the  superior  court  and  the  order  made  and 
the  decree  entered  were  without  substantial 
error. 

TbB  order  Is  afiBrmed. 

We  concur:  HENSHAW,  J.;  LOBZOAM,  J. 


LOWELL  HAItDWASD  CO.  t.  MAT  et  aL 

(No.  8113.) 

(Supreme  Court  of  Cdondo.    June  7,  1015.) 

1.  Mechanics*  LiEns  «s>l57— Bight  to  Lran 
—  lleit  ouzu  eubbacino  nonuinabu 
Abtioles. 

Although  a  claim  of  lien  inclndes  a  claim 
for  materials  not  the  subject  of  lien,  it  will  not 
vitiate  the  part  of  the  claim  for  materials  the 
subject  of  l&n ;  and,  where  the  llenatde  materi- 
als can  be  easily  and  readily  separated  from 
those  which  are  not  lienable,  it  will  be  done  and 
a  lien  declared  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  H  268-274 ;   Dec.  Dig. 
157.] 

2.  MeCHANIOB*  lilXNB  4»6  — ■  OONSIBDCnOH 

or  Statuis— In  GenbbaIm 

Mechanics'  lien  statutes,  being  equitable  in 

Eurpose  and  remedial  in  nature,  are  to  receive  a 
beral  construction,  and,  while  there  muBt  be 
a  substantial  compliance  with  all  material  re- 
quirementi  of  the  statute,  mistakes  not  intend- 
ed to  deceive  parties  Interested  may  be  over- 
looked. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent.  THg.  §§  3,  5 ;  Dec.  Dig.  «==>5.] 

3.  Mechanics'  Liens  «=>137  —  Lien  State- 
UENT— Kepuied  Owneb— Statute. 

Under  tiie  sUtute  (Rev.  St  1908,  |  4033), 
requiring  that  the  lien  statement  shall  contain 
the  names  of  the  owner  or  reputed  owner  of 
the  property,  a  Uen  statement  alleging  that  the 
Lucxmia  Transportation,  Tunnel.  Mining  ^ 
Drainage  Company  was  the  owner  and  reputed 
owner  of  the  premises,  with  a  showing  that  it 
bad  contracted  for  the  improvement  was  the 
only  party  interested  therein  or  benefited  there- 
by, that  it  transacted  all  business  in  its  name 
and  accepted  service  of  notice  of  the  filing  of  the 
statement  of  the  lien,  and  withheld  money  from 
tbe  contract  price  according  to  the  terms  of  the 
contract,  was  suQicient,  although,  in  reorganiza- 
tion, that  company's  title  bad  been  transferred 
to  tne  Lucania  Tunnd  &  Mines  Company  with 
the  same  oflicers.  management  and  substantially 
the  same  ownership. 

[Fid.  Note.— For  other  cases,  see  Mochanics' 
Liens.  Cent  Dig.  S§  225-233;  Dec  Dig.  •&» 
137.] 

4.  Mechanics'  Lxens  9=>122— Enfobcement 
—Notice  or  Ijek  Statement- Statute. 

Vnder  the  mechanics'  tien  statute  (Rev.  St. 
1908,  S  402^,  prorfding  that  notice  of  the  serv- 
ice of  the  lien  statement  shall  be  gives  by  deliv- 
ering it  to  the  owner  or  reputed  owner  personal- 
ly or  by  leaving  it  at  his  residence  or  place  of 
busiuess  with  some  person  in  charge,  and  that 
□o  notice  shall  be  insufficient  for  defect  of  form 
if  gufhcient  to  put  the  owner  or  reputed  ownor 
upon  inquiry  as  to  such  matters,  and  to  allow 
the  par^  contracting  with  the  principal  con- 
tractor to  withhold  money  due  other  lien  dalm- 
anta,  a  notice  containing  the  name  of  tbe  Lu- 
cania Transportation,  Tunnel  ft  Mining  Compa- 
ny as  the  reputed  owner,  and  describing  tbe  Lu- 
cania Tunnel  property,  title  to  which  in  tact 
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had  been  transferred  to  the  Lacania  Tunnel  Sc 
Mines  Comptiny,  in  course  of  reorgaoization, 
was  sufficient  to  pnt  the  new  company  upon  in- 
quiry. 

[Ed.  Note.— For  other  cases,  see  Mecbanica' 
Liens,  Cent.  Dig.  H  165-170 ;  Dec  Dig.  «=> 
122.] 

En  Banc.  Error  to  District  Court,  Clear 
Creek  County ;  H.  8.  Class,  Judge. 

Action  by  tbe  Lowell  Hardware  Ccnnpany 
against  J.  J.  May  and  others.  Judgment  for 
defendants,  and  plalntUC  brlngB  error.  Be- 
versed. 

E.  Lk  Regennitter,  of  Idaho  Springs,  and 
Morris  ft  Grant,  of  Denver,  for  plaintiff  In 
error.  Harry  B.  Kelly  and  Charles  H. 
Haines,  both  of  Denver,  defendant  In  error 
Lucania  TransportatLon,  Tunnel,  Mining  & 
Drainage  Co. 

SCOTT,  J.  O^ts  Is  an  action  to  foreclose 
a  mechanics'  lien.  On  the  25th  day  of  April, 
1810,  the  defendant  the  Lucania  Tunnel  & 
Mines  Company  entered  into  a  written  con- 
tract with  the  defendant  3.  J.  May,  to  drive 
the  tunnel  of  the  said  company,  known  and 
d^gnated  in  the  contract  as  the  Lucania 
Tunnel,  a  distance  of  600  feet,  at  a  stipulat- 
ed price  per  foot 

The  plaintiff  in  error,  plaintiff  below,  fur- 
nished materials  for  the  work  to  the  con- 
tractor, May,  to  the  extent  of  $5,007.13,  upon 
which  account  there  was  paid  the  sum  of 
$1,163.60,  leaving  a  balance  due  of  $3,S43.53, 
to  secure  the  payment  of  which  the  plaintiff 
on  the  3d  day  of  December,  1910,  filed  Its 
lien  statement  with  the  proper  officer,  claim- 
ing a  lien  on  the  premises  of  the  defendant 
for  the  amount  due  for  materials  sold  and 
delivered.  At  the  close  of  plaintiff's  testi- 
mony, the  defendants  moved  for  a  nonsuit 
upon  the  ground  that  the  evidence  offered  Is 
not  sufficient  to  constitute  a  cause  of  action 
against  either  of  the  defendants.  This  mo- 
tion  was  granted  by  the  court  without  the 
assignment  of  any  specific  reason  therefor, 
and  the  plaintiff  brings  the  case  here  for  re- 
view. 

The  contentions  of  the  defendant  the  Lu- 
cania Tunnel  &  Mines  Company,  to  Juslify 
the  ruling  of  the  court,  which  seem  In  any 
wise  Important  to  consider,  are:  (1)  Liena- 
ble  and  nonlienable  items  are  inextricably 
mixed  In  plaintiff's  claim  of  lien.  (2)  Failure 
to  name  the  proper  owner  of  the  property  In 
the  statement  of  lien. 

[1]  Upon  the  first  contention,  there  Is  no 
claim  that  the  lienable  articles,  if  any,  could 
not  be  easily  and  readily  separated  from  any 
that  are  nonlienable.  This  contention  has 
been  disposed  of  by  this  conrt  in  the  case 
of  Barnes  v.  C.  S.  ft  O.  O,  D.  Ry,  Co.,  42  Colo, 
416,  &4  Paa  570,  where  It  was  said: 

"It  ia  also  claimed  by  the  appellee  that  the 
Hen  claimed  was  for  articles  which  were  non- 
lienable as  well  as  those  which  were  lienable, 
and  that,  in  consequence  thereof  no  lien  could 
attach  to  the  property  or  any  judgment  be  ren- 


dered enforcing  tbe  lien.  He  rule  seems  to  be 
that,  although  a  daim  of  lien  was  in  part  for 
articles  not  the  subject  of  lien,  it  will  not  vitiate 
the  claim,  if  it  was  not  wiUfoI^  false,  and  tbe 
court  will  permit  the  claimant  by  proof  to  make 
the  necessary  segregation,  throw  out  the  value 
of  such  artides,  and  declare  a  lien  for  the  re- 
mainder. Gordon  Hdw.  Co.  v,  R.  R.  Ca,  80 
Cal.  622  125  Pac.  125] :  Allen  v.  Elwert  [29  Or. 
428],  44  Pnc.  823  [48  Pac.  64j:  Maynard  v. 
Ivey  [21  Nev.  241],  29  Pac.  1090:  Boisot  on 
Mechanics'  Liens,  8  428,  and  cases  cited." 

[3,  3]  The  Hen  statement  alleged  that  the 
defendant  the  Lucania  Transportation,  Tnnr 
nel.  Mining  ft  Drainage  Company  Is  the  own- 
er and  reputed  owner  of  the  premises.  It  ap- 
pears that  title  to  the  property  was  In  that 
company  until  the  14th  day  of  December, 
1908,  when  It  was  transferred  to  the  defend- 
ant the  Lucania  Tunnel  ft  Mines  Company, 
which  seems  to  have  been  simply  a  reorgani- 
zation of  the  old  company,  with  the  same 
officers  and  management,  and  substantially 
the  same  ownership. 

There  was  no  evidence  of  notioa  of  Qie 
change  in  the  transfer  of  ownerabip,  save  and 
except  the  record  of  the  deed.  The  business 
signs,  both  at  tbe  tonnel  plant  and  at  the 
office  €t  the  company,  retained  the  name  of 
the  old  ccHnpany,  and  It  is  dear  that  tiie 
plaintiff  bOTieetly  beliered,  at  the  time  of  fll* 
ing  tbe  statement  of  Uea,  tliat  the  cdd  com- 
pany was  the  owner  of  tibe  property.  Both 
corporations  were  designated  by  the  particu- 
lar word  *'Lacanla,"  and  the  property  was 
known  as  the  "Lucania  TanneL"  Serrloe  ot 
the  notice  of  the  filing  of  the  lien  was  made 
upon  the  resident  agoit  and  officer  of  the 
new  company,  who  had  held  the  same  pod.- 
tion  with  the  old  company.  Certainly  the 
defendant  owner  could  not  hare  been  preju- 
diced or  misled,  nor  does  It  so  daim,  and  no 
other  party  makes  any  such  claim. 

The  extraslon  of  the  tunnd  was  constmet- 
ed  with  the  knowledge  and  under  tbe  con- 
tract of  the  new  company.  It  was  a  conUnu- 
ntion  of  the  same  business  by  the  same  per- 
sons, but  under  a  different  corporate  name. 

The  role  Jtras  announced  this  conrt  In 
the  case  of  Cannon  ft  Douna  t.  Williams,  14 
Colo.  21,  23  Pac.  466,  that,  while- there  must 
be  a  substantial  compliance  with  all  material 
requirements  of  the  statute,  yet  mechanics' 
lien  statutes,  being  equitable  In  purpose  and 
remedial  In  nature,  are  to  receive  a  liberal 
construction  by  the  courts,  and  that  mis- 
takes that  do  not  tend  to  dec^ve  parties  In- 
terested may  be  overlooked. 

In  construing  the  term  "reputed  owner,"  it 
was  sat^  by  the  Supreme  Court  of  California 
in  Santa  Cruz  Rock  Co.  t.  Lyons  (OaL)  43 
Pac.  099 : 

"The  Century  Dictionary  defines  the  words 
'reputed  owner'  as  'a  person  who  has  to  all  ap- 
pearances the  title  to  and  pos8e3fli<m  of  propei^ 
ty.'  Anderson's  Law  Dictionary  defines  the 
same  words  as  'one  who,  from  all  appearances,  or 
from  supposition,  is  the  owner  of  a  thing;  as  at 
property  subject  to  taxation  or  to  assessment  tot 
a  municipal  improvement'   And  Burrill's  Law 
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Dictionary  detEnei  the  word  'repoted*  as  'conrid- 
ered;  generally  supposed.'  And  It  is  added: 
*Tliis  word  has  a  mach  weaker  sense  than  Its 
deriration  wonU  appear  to  warrant.  Importing 
merely  a  supposition  or  <Hdnion  derived  or  made 
DP  from  outward  appearances,  and  often  nnsnp- 
ported  by  fact  The  term  'reputed  owner*  is  fre- 
quently employed  in  this  sense.  2  Steph.  Comm. 
206." 

Our  statute  requires 'that  the  lien  state- 
ment shall  contain : 

"The  name  or  names  of  the  owner  or  owners, 
or  rqpated  owner  or  owners  of  the  property,  or 
Id  case  sndi  name  or  names  be  not  known  to  him 
a  statement  to  that  effect."  Bev.  St.  1908,  | 
4033. 

And  It  is  generally  held: 

"Where  the  statute  requires  a  statement  of 
the  name  of  the  owner  or  reputed  owner,  it  is 
anffident  to  designate  a  particular  person  in  the 
conjQnctive  as  owner  and  reputed  owner,  or  in 
tbe  altematiTe  ownu-  or  rwntad  owner."  27 
Cyc.  167. 

In  lutftlUiieDt  Building  ft  Loan  Co.  v. 
Wentvortb,  1  Wash.  467,  25  Fac.  298,  It  was 
beld: 

"In  the  notice  of  claim  of  lien  tbe  defendant 
corporation  was  described  as  'Installment  Build- 
ing &  Loan  AsBociatiOD,'  whereas,  in  fact,  its 
true  name  was  'Installment  Building  &  Loan 
ComiMiDy.*  The  notice  of  claim  of  lien  is  at- 
tacked on  the  ground  of  this  variance  between  it 
and  the  pleadings  and  proofs.  We  do  not  think 
that  the  variance  was  material.  Tbe  corpora- 
tion itself  was  making  the  improvement,  and 
could  not  have  been  misled  by  the  alight  error 
In  stating  its  name.  The  case  mU;ht  be  different 
If  the  property  of  the  corporation  was  sought 
to  be  charged  for  an  improvement  for  which  it 
had  not  contracted." 

In  this  case  the  defendant  company  con- 
tracted for  the  Improvement,  was  the  only 
party  interested  In  the  improvement,  kept 
In  close  touch  with  the  improvement,  was  tbe 
only  party  laeneflted  by  the  improvement, 
and,  by  virtue  of  a  provision  in  tbe  contract, 
was  to  withhold  20  per  cent,  of  the  contract 
price  as  the  work  progressed,  and,  according 
to  tbe  testimony,  still  withholds  more  than 
$1,000  of  the  contract  price,  though  it  ac- 
cepted the  contract  It  advertised,  In  the 
only  way  usual  in  such  a  case,  that  It  was 
doing  bufdnees  in  the  name  of  tbe  old  com- 
pany, by  the  signs  painted  on  its  property 
and  upon  the  window  of  its  offices  In  town, 
containing  the  name  of  the  old  company.  It 
accepted  service  of  notice  of  tbe  filing  of  the 
statement  of  lien,  addroseed  to  tbe  old  com- 
pany,  without  suggestion,  objection,  or  ph>- 
test 

Under  our  statute,  tbe  name  of  the  actual 
owner,  either  legal  or  eQultable,  Is  not  re- 
Quired.  It  requires  tbe  name  of  the  owner 
or  reputed  owner,  and  In  this  case  the  corpo- 
ration named  In  the  lien  statement  was  plain- 
ly tbe  reputed  owner.  If  the  name  of  tbe 
owner  Is  not  known,  it  need  not  be  given. 
An  affidavit  to  that  effect  Is  sufficient. 
Where  the  name  of  the  reputed  owner  Is 
given,  no  such  affidavit  Is  required, 

[4]  The  statute  provides  aa  to  service  of 
notice  of  the  lien  statement: 

"Snch  notice  may  be  given  by  delivering  the 
•ame  to  the  owner  or  n^nted  owner  personally. 
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or  by  leaving  it  at  his  residence  or  place  of  bnsl* 
ness  with  some  person  in  charge ;  or  by  deliver* 
ing  it  either  to  hia  snperhitendoit  of  constmc* 
tion,  a^t  or  architect,  or  1^  leaving  it  either 
at  their  reiddence  or  place  of  business,  with 
some  person  in  charge;  no  such  notice  shall  be 
invalid  or  insufBcient  by  reason  of  any  defect  of 
form,  provided  it  is  sufficient  to  inform  the  own- 
er or  reputed  owner  of  the  substantial  matters 
herein  provided  for.  or  to  put  him  upon  inquiry 
as  to  such  matters.'*  B«r.  St.  1908,  |  4026. 

Tbe  notice  omtalned  the  name  of  the  re< 
puted  owner,  the  ofBoera  of  which  were  the 
same  as  those  of  the  new  company.  The 
lien  statement  named  J.  J.  May  as  the  con- 
tractor, as  provided  by  tbe  statute.  It  de- 
scribed the  Lacanla  Tonnel  property,  owned 
by  the  new  company,  and  which  it  secured 
from  tbe  old  company.  It  informed  the  own- 
er of  all  substantial  matters  concerning  the 
claim  of  Uen,  and  plainly  it  was  sufficient  to 
put  tbe  new  company  npm  Inquiry  as  to 
such  matters. 

The  statute  further  provides: 

"17pon  such  notice  being  given.  It  shall  be  the 
duty  of  the  person  who  contracted  with  the 
principal  contractor,  to,  and  he  shall,  vrithhold 
from  such  principal  contractor,  or  from  any  oth- 
er person  acting  under  such  owner  or  reputed 
owner,  and  to  wnoro,  by  said  notice,  the  said  la- 
bor or  materials,  or  both,  have  been  famished 
or  agreed  to  be  famished,  suffideot  mtmey  due 
or  that  may  become  doe,  to  said  principal  con- 
tractor, or  other  persons,  to  satisfy  such  dalm, 
and  any  lien  that  may  h«  filed  therefor  for  rec- 
ord under  this  chapter,  inclnding  reasonable 
costs  provided  for  in  this  act ;  and  the  payment 
of  any  such  lien,  which  shall  have  been  acknowl- 
edged by  such  principal  contractor,  or  other  per- 
son acting  under  such  owner  or  reputed  owner, 
in  writing  to  be  correct  or  which  shall  have 
been  established  by  jndicuil  determination,  shall 
be  taken  and  allowed  as  an  offset  against  any 
moneys  which  may  be  due  from  the  owner,  or 
reputed  owner  to  such  principal  contractor,  or 
the  person  for  whom  audi  woik  and  labor  was 
performed."  Id. 

Tbe  notice  was  sufficient  to  give  the  owner 
every  opportunity  so  provided  to  protect  him- 
self in  80  far  as  the  statute  makes  such  pro- 
vision. Indeed,  the  objecting  defendant  com- 
pany appears  to  have  availed  itself  of  this 
proTlfiion  by  withholding  more  than  $1,000 
from  the  principal  contractor. 

In  the  case  of  Empire  Co.  v.  Engley,  18 
Colo.  388,  33  Fac.  153,  there  appears  to  have 
been  several  assigned  claims  of  lien.  In  that 
case  one  Uen  claimant,  Clark,  filed  notice  di- 
recting the  same  to  State  Land  No.  2  Canal 
Company.  Smith  and  Wilson,  other  lien 
claimants,  directed  tbe  notice  to  Stanger,  as 
owner.  The  legal  title  to  the  property  at  and 
before  tbe  filing  of  the  statements  was  In 
J.  8.  Stanger.  The  possession  was  in  the 
canal  company.  It  was  also  contended  that 
there  were  other  persons  Interested  In  the 
title.  This  court  sustained  the  Hens,  and  it 
was  there  said: 

"We  are  not  prepared  to  say  that  the  pcwses- 
si<m  of  die  premises  in  controversy  by  the  orig- 
inal owners,  Lcesc,  Bingle  and  Davis,  or  by 
Stanger,  or  by  the  State  Land  No.  2  Canal  Com- 
pany, or  hy  Strong,  or  by  the  plaintif  in  this 
case,  or  the  want  of  possession  by  Smith  &  Wil- 
son, or  by  defendants  In  tbis  case,  or  either  of 
them,  at  any  particular  tim«»  aeoessarUiy  renders 
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the  mechanics'  liens,  or  the  proceedings  to  en- 
force the  same,  void ;  nor  are  we  prepared  to 
say  that  such  liens  are  void  in  toto  under  sec- 
tioD  1  of  the  act  of  18S1.  raercly  because  Stang- 
er  did  not  bold  the  legal  title  to  the  premises 
when  the  work  was  first  commenced  by  the  lien 
claimants.  Non  constat,  he  may  have  had  some 
kind  of  interest,  tenancy,  or  claim  in  or  to  such 
premises.  Neither  the  possession  of,  nor  the  le- 
gal title  to,  the  land  upon  which  a  mechanics' 
lien  is  claimed,  is  necessarily  conclusive  of  the 
mechanic's  or  laborer's  right  to  a  lien  upon  such 
land  or  upon  the  structure  which  he  has  con- 
structed thereon." 

The  present  case  does  not  Involve  the 
rights  of  a  subsequent  Incumbrancer  or  pur- 
chaser, but  the  right  only  of  tiie  party  in 
possession  and  who  was  the  title  holdert  con- 
tracting for  the  Improvement 

In  McPhee  v.  IJtchfield,  145  Mass.  565,  14 
N.  E.  923,  1  Am.  St.'  Rep.  482,  the  statute  re- 
quired the  statement  should  show  "the  name 
of  the  owner  or  owners  of  such  property,  if 
known."  It  was  recited  In  the  statement, 
"owned  to  the  best  of  my  knowledge  and  be- 
lief by  Catherine  Broderick."  The  property 
was  in  fact  owned  by  the  defendant  Mc- 
Namara,  but  it  appeared  that  the  claimant 
believed  Broderick  was  the  owner.  The 
court  said: 

"The  statute  and  the  decteions  regard  it-aa  im- 
portant that  the  name  of  the  owner  should  be 
given  in  the  certificate,  if  it  can  be  done,  he- 
cause  otherwise  subsequent  purchasers,  who  buy 
upon  the  faith  of  the  registry  title,  are  liable  to 
be  misled.  And  it  has  been  held  that  if  a  peti- 
tioner knows  the  true  owner,  and  gives  a  wrong 
name  in  his  certificate,  it  avoids  the  certificate, 
and  he  loses  his  lien.  •  •  •  This  case,  then, 
is  one  where  the  name  of  the  owner  is  unknown. 
If  the  certificate  had  ao  stated,  no  fault  could 
be  found  with  it.  Does  the  fact  that  the  peti- 
tioner innocently  states  his  belief  that  the  re- 
spondent Broderick  is  the  owner  vitiate  the  cer- 
tificate? So  to  hold  would  be  to  import  into  the 
statute  a  provision  not  found  there.  We  are  of 
opinion  that  this  cannot  be  done,  especially  in  a 
case  like  this,  where  the  honest  mistake  of  the 
petitioner  has  not  in  any  way  misled  or  injured 
the  retpondenta." 

Under  the  facts  and  circumstances  of  tbla 
case,  we  are  of  the  opinl<«i  that  tbe  state- 
ment was  sufficient  as  to  the  defendant  con- 
tracting for  tlie  ImproTement 

Tbe  Judgment  Is  reversed. 

WHITE,  J.,  not  participating. 


CONSOLIDATED  HOME  SUPPLY  DITCH 
&  RESERVOIR  CO.  et  al.  v.  TOWN 
OF  EVANS.    (No.  8149.) 

(Supreme  Court  of  Colorado.    June  7*  1916. 
Behearing  Denied  July  6,  IBIS.) 

1.  Waters  and  Wateb  Courses  «s9l52— De- 

CBEB  DETEKHIHIKO  PBIOBITIBS— COLLATES - 

AL  Attack. 

The  validity  of  an  original  priority  decree 
entered  in  the  district  court  in  1888,  the  rights 
under  which  were,  in  1893,  conveyeii  to  a  town, 
could  not  be  collaterally  attacked  in  the  town's  | 
statutory  proceeding  for  the  confirmation  of  al 
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dinnge  of  the  point  of  diversion  to  the  decreed 
priority. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Cnursea,  Cent.  Dig.  (|  156.  167;  I>ec. 
Dig.  «»152.1 

2.  Waters  and  Wateb  Cottbsbs  «s»152— Pri- 
orities—Petition  TO  Chahoe  Poiot  op 

DivEBsiON— Defenses. 

In  a  proceeding  jinder  the  statute,  by  pe- 
tition to  change  a  pomt  of  diversion  of  a  cer- 
tain decreed  priority,  the  only  question  is  wheth- 
er tbe  petitioner  has  a  rip-ht  to  change,  that  is, 
whether  the  change  would  adversely  affect  the 
vested  rights  of  others,  and  the  defenses  of 
abandonment,  forfeiture  by  nonuser,  and  title 
by  prescription  were  not  available. 

fEd.  Note. — For  other  casea,  ses  Waters  and 
Water  Courses,  Cent.  Dig.  |i  156.  157;  Dec 
Dig.  «=al62.] 

Error  to  District  Court,  Cltr  and  County 
of  Denver;  James  H.  Teller,  Judge. 

Petition  by  Town  of  Bvuts  agaliut  the 
Consolidated  Home  Supply  Dltcdi  &  Reservoir 
Company  and  oth^.  Decree  fot  petlttoner, 
and  defendants  bring  errw.  Affirmed. 

H.  N.  Haynes  and  0.  D.  Todd,  both  of 
Greeley,  for  plaintiffs  In  error.  Joseph  C. 
Ewlng,  of  Qreeley,  for  defendant  in  error. 

BAILEY,  J.  This  Is  a  case  in  which  It  Is 
sought  to  have  confirmed  a  change  of  point 
of  diversion  of  a  certain  decreed  priority  in 
Water  District  No.  2,  diverting  water  at  a 
point  on  the  west  side  of  the  South  Platte 
River,  in  Weld  County,  Colorado,  a  short  dis- 
tance below  the  point  where  the  Big  Thomp- 
son empties  Into  the  South  Platte,  to  a  point 
up  the  Big  Thompson  about  one  and  one-half 
miles  from  Its  mouth,  in  Water  District  No. 
4.  Decree  was  entered  March  12tfa,  1912, 
granting  the  prayer  of  the  petition  confirm- 
ing the  change,  subject  to  certain  limitations 
in  the  diversion  and  use  of  the  water  speci- 
fied In  tbe  decree  ior  the  protection  of  other 
water  users. 

In  a  proceeding  in  tbe  District  Court  of 
Arapahoe  County  to  obtain  a  general  adjudi- 
cation of  priorities  of  water  rights  for  irri- 
gation In  Irrigation  District  No.  2,  a  decree 
was  entered  in  behalf  of  the  St.  Louis  Col- 
ony Ditch  No.  1,  giving  it  a  priority  of  date 
April  20tfa,  1871,  for  29.28  second  feet  of  wa- 
ter out  of  the  Soutb  Platte  River.  By  deed 
dated  the  15th  day  of  May,  1876,  the  St. 
Ix>u!s  Western  Colony,  owner  and  user  of  the 
si.  Louis  Colony  Ditch  No.  1  and  its  decreed 
priority,  conveyed  the  same  to  Henry  Martlii 
and  John  M.  McCutcheon,  and  In  turn,  on  the 
21st  ■  day  of  January,  1893,  these  grantees 
conveyed  this  water  right  and  ditch  to  the 
Town  of  Evans,  ijetitlcmer  herein.  It  is  dear 
from  the  record  that  there  was  a  Colony 
Ditch  No.  1,  heading  on  the  west  bank  of 
the  South  Platte  River,  In  Water  District 
No.  2,  a  short  distance  below  the  mouth  of 
the  Big  Thompson  River,  near  the  Town  of 
Evans,  and  that  In  an  adjudication  decree  for 
said  district,  entered  in  Denver,  April  28th, 
i  1883,  it  was  adjudged  priority  No.  21  tor  29.- 
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28  seamA  fleet  of  water  ae  of  date  April  20tb, 
1871,  from  the  South  Platte.  It  also  farther 
appears  that  the  petltlmer  owns  this  prop- 
erty, and  that  It  owns  the  Brans  Town  Ditch, 
UHTOtMEh  which  latter  dltcb  it  now  is,  and  for 
some  twenty  years  has  been,  dlT«ilng  and 
applying  the  aforesaid  priority.  The  right  la 
forty-fonr  yeare  old*  and  has  been  <tecreed 
for  about  thirty-two  years. 

[1]  It  Is  undertaken,  at  this  late  day,  In 
these  proeeedii^  to  ehall^ge  the  validity  of 
the  original  decree,  because  ot  alleged  lack 
of  Jurisdictlott  In  the  District  Court  of  Ara- 
pahoe County  to  award  It,  although  there  Is 
nothing  oa  the  face  of  the  record  to  indicate 
such  lack,  miat  this  cannot  be  done,  being 
strictly  collateral  In  Its  nature,  in  a  proceed- 
ing of  this  sort,  is  firmly  established  by  the 
following  authorities.  Ft  I^rons  Canal  Go. 
V.  Arkansas  Valley  S.  B.  &  I,  L.  Co.,  3»  Colo. 
332,  90  Paa  1023 ;  O'Brien  v.  King,  41  Colo. 
487,  02  Pac.  9i5;  Platte  Valley  Irr.  Co.  v. 
Central  Trust  Co.,  82  Colo.  102,  75  Pac.  391; 
Farmers'  U.  D.  Co.  v.  Bio  Grande  C.  Co.,  37 
Colo.  512,  86  Pac.  1042 ;  Wadaworth  D.  Co.  v. 
Brown.  3»  Colo.  57,  88  Pac.  1060;  Alamosa 
Creek  Co.  v.  Nelson,  42  Colo.  141,  93  Paa 
lll2;  Broad  Run  Inv.  Co.  v.  Deuel  &  Snyder 
Imp.  Co.,  47  Colo.  573,  108  Pac.  755 ;  O'NelU 
r.  Northern  Colorado  Irr.  Co.,  56  Colo.  645, 
139  Pac.  536;  W.  S.  &  S.  Go.  r.  Larimer  & 
Weld  I.  Co.,  24  Colo.  322,  51  Pac.  406.  46  I* 
H.  A.  322;  Boulder  &  Weld  County  Ditch 
Co.  T.  Lower  Boulder  Ditch  Co.,  22  Colo.  115, 
43  Pac.  540;  New  Mercer  D,  Co.  t.  Arm- 
strong, 21  Colo.  357,  40  Pac.  989;  Louden 
Canal  Co.  v.  Handy  D.  Co.,  22  Colo.  102,  43 
Pac.  635;  Montrose  Canal  Co.  t.  Loutsen- 
hizer  D.  Co.,  23  Cola  233,  48  Pac.  632;  8 
Kinney  on  Irrigation  (2d  Ed.)  pp.  2876,  2877; 
2  Wlel  on  Water  Bights  (3d  Ed.)  p.  1136. 

[2]  The  resptrndents  also  interposed,  or  at- 
tempted to  Interpose,  the  defenses  of  aban- 
donment, forfeiture  by  non-use,  and  title  by 
prescription,  These  defenses  were  not  avail- 
able to  the  respondents  In  this  proceeding.  If 
they  have  rights  growing  out  of  such  mat- 
ters they  must  be  asserted  and  established 
in  an  appropriate  action  brought  for  that 
purpose.  This  proceeding  Is  statutory,  and 
the  only  question  to  be  considered  and  de- 
termined, as  indicated  by  the  statute  ItseU, 
is  whether  the  petitioner  had  a  right  to  the 
change,  that  is,  whether  such  change  would 
adversely  affect  vested  rights  of  others. 
Lower  Latham  D.  Co.  v.  Bijou  I.  Co.,  41 
Colo.  212,  93  I^ac.  483;  Wadswortb  D.  Co. 
V.  Brown,  supra;  Farmers*  High  Line  &  Bes. 
Co.  et  al.  V.  Wolf  et  aL,  23  Colo.  App.  570, 
131  Pac.  201. 

When  petltlimer  had  established  the  fact 
of  ownership  of  Colony  Ditch  Na  1,  and  the 
priority  decreed  to  It,  and  that  the  change  of 
point  of  diversion,  with  the  right  of  use  lim- 
ited and  restricted  Ss  It  is  by  the  decree  of 
the  District  Court,  did  not  injuriously  affect 


any  vested  of  resp<»dents,  and  the 
court  below  on  the  testimony  correctly,  as  we 
think,  so  found,  the  decree  of  confirmation 
entered  upon  such  finding  Is  pnq;»er  and 
should  be  uph^d. 

It  is  contended  that  the  case  presents  many 
unique  features,  and  for  this  reason  ought 
not  to  be  governed  In  its  determination  by 
rules  heretofore  applied  by  this  court  In  sim- 
ilar proceedings.  We  tall  from  the  recotd 
to  dlsoover  facta  which  distinguish  this  case 
from  othm  to  which  the  foregoing  rules  of 
law  have  been  held  appUcabla  In  any  event, 
we  feel  sure  that  the  case  does  not  present 
features  sufficiently  unique  to  Justify  this 
court  In  overturning  a  long  line  of  decisions 
which  have  uniformly  and  consistently  rec- 
ognized and  enforced  these  rules  in  kindred 
cases  for  more  than  a  decade. 

Judgment  affirmed. 

GABBEBT,  C.  J,  and  WHITE,  J.,  concur. 


SOANLAN  V.  LA  COSm   CNa  8085.) 
(Supreme  Court  of  Colorado.    June  7,  1915. 
Behearlng  Denied  July  6,  1916.) 

1.  Replevin  «=»71— Evidence  —  Bedelivebt 
Bond—Motive. 

In  replevin  for  wearing  awacel*  trunks, 
etc.,  of  the  alleged  vslue  oC  $1,7SL  neld  on  a 
claim  for  $241,  .with  a  claim  of  damases  for 
'wroDe:ful  taking  and  detention,  whete  defendant 
save  the  redelivery  bond  required  b;  the  Code 
and  had  the  goodg  returned  to  him,  the  redeliv- 
ery was  not  admissible  as  evidence  of  the  de- 
fendant's malice  or  animuB,  since  he  had  a  clear 
statutory  right  to  the  redelivery. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  SS  285-201;  Dec,  Dig.  «=»71.r 

2.  Innkbbpcbs  <3=>3  —  Liens  —  Statutes — 
Apabtmxnt  House  —  "Anx  Pebson  Who 
Bents  Fubnisbed  and  Unfuenisbbd 
Bookfs." 

Rev.  St  1008,  g  4013,  providing  that  the 
keeper  of  any  hotel,  tavern,  or  boarding  house, 
or  any  person  renting  furnished  or  unfurnished 
rooms,  shall  have  a  lien  upon  the  baggage  and  ' 
furniture  of  bis  guests,  boarders,  and  tenants 
for  lodging,  boarding  or  renting,  does  not  give 
the  owner  of  an  apartment  house  conslstinE  of 
suites  rented  furnished  for  housekeeping  pur- 
poses for  homes  a  lien  upon  the  tenant's  goods 
for  rent,  as  the  words  "any  person  who  rents 
furnished  and  unfurniBhed  rooms"  were  not  in- 
tended to  include  all  classes  of  rooms  for  what- 
ever purpose  rented,  but  were  limited  to  persons 
renting  rooms  for  lodging  purposes,  etc.,  and 
did  not  Include  furnished  bouses,  and  as  thie 
apartment  was  to  all  intents  and  purposes  the 
same  as  an  individual  dwelling  house. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  §§  3-5;  Dec  Dig.  «=>3.] 

Error  to  District  Court,  City  and  County 
of  Denver;  James  H.  Teller,  Judge. 

Replevin  by  Mildred  La  Coste  against  H 
W.  Scanlau.  Judgment  for  plalntifC,  and  de- 
fendant brings  error.  Reversed. 

T.  Webster  Hoyt  and  L.  M.  Goddard,  both 
of  Denver,  for  plaintiff  In  error.  Bamett  & 
Campbell  and  John  E.  Fetzer,  all  of  Den- 
ver, for  defendant  In  error. 
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HII/Lv  J.  TUs  action  in  replevin  was 
brongbt  by  the  defendant  In  error  to  Mcare 
possession  of  ber  wearing  apparel,  tninks, 
etc.,  of  the  alleged  valne  of  $1,762.16,  claim- 
ed to  have  been  wroDgfall7)  wantonly,  and 
mallelouflly  taken  from  her,  and  thus  detain- 
ed by  the  defendant  (the  plaintiff  In  .error 
here).  She  also  claimed  fl.000  damages  on 
account  of  their  all^^d  wrongfol  taking  and 
detention.  The  plalntltT  in  error,  hereafter 
referred  to  aa  the  "drfendant,"  admits  the 
taking  and  detentton  of  the  goods,  bat  dalms 
a  lawful  right  to  do  so,  under  the  proTlsiOTS 
of  section  4013,  R.  S.  1908,  concerning  liens 
In  certain  cases.  Trial  was  by  Jury,  which 
returned  a  verdict  for  the  plaintiff  and  fixed 
her  damages  at  $500,  and  found  the  value 
of  ttie  property  to  be  $1,250.  The  defend- 
ant brings  the  case  here  for  review. 

[1]  It  appears  that,  after  the  property  was 
taken  by  the  sheriff  under  the  writ  of  re- 
plevin, the  defendant,  within  the  time  pro- 
vided by  the  Code,  gave  th^  usual  redelivery 
bond  and  had  the  property  returned  to  him. 
The  plaintiff  offered  this  btmd  in  evidence. 
When  objection  was  made  her  counsel  stat- 
ed, in  substance,  that  the  purpose  of  it  was 
to  show  the  animus  of  the  defendant  in  tak- 
ing and  holding  these  goods  for  a  claim  of 
$241;  that  the  goods  had  been  replevined 
and  a  bond  given  in  the  sum  of  $500;  that 
the  defendant  was  then  amply  secured  and 
should  have  released  the  property,  for  this 
reason  It  was  an  element  tending  to  show 
the  animus  of  the  defendant  in  taking  and 
detaining  the  goods ;  that  his  doing  this  (to 
wit,  giving  the  redelivery  bond),  and  the  fact 
that  he  did  it  when  he  was  secured  by  the 
replevin  bond,  was  evidence  tending  to  show 
that  he  bad  a  wanton  motive  in  taking  and 
detaining  the  goods,  If  it  Is  later,  shown 
that  he  had  no  lien.  In  overruling  the 
objection,  the  court  said : 

''There  is  no  (tiepute  that  he  did  not  have  the 
legal  right  to  do  it.  Gen.  Earnett's  proposition 
is  that  while  he  might  retain  the  goods,  if  he 
does  retain  tbem  under  such  circumstances  he 
shows  a  wroni;  motive;  that  is  hia  theory  of 
the  case.  •  •  •  That,  I  think,  is  a  matter 
entirely  for  the  jury.  The  theory  of  Gen.  Bar- 
nett  is  that  this  indicates  malice.  I  think  be 
is  entitled  to  go  to  the  jury  and  argue  that  ques- 
tion, under  thoie  particular  circumstances.  I 
think  the  objection  should  be  overruled." 

In  this  the  court  erred,  and,  when  the 
ruling  is  considered  in  connection  with  this 
conversation  and  the  instruction  concerning 
exemplary  damages.  It  was  highly  prejadldal 
to  the  rights  of  the  defendant;  it  gave 
her  counsel  the  right  to  argue,  and  by  these 
statements  of  court  and  counsel  the  jury 
were  led  to  believe  that  they  could  find  that 
the  giving  of  this  bond  was  evidence  of  mal- 
ice upon  behalf  of  the  defendant  and  assess 
damages  accordingly,  although  he  was  In  the 
performance  of  a  lawful  act  When  this 
case  was  Instituted,  the  defendant  was  In  pos- 
session of  this  property.  The  Code  provides 
a  method  whereby  it  could  b«  taken  from 


him,  bat  It  also  provfdea  that  when  this 
method  Is  followed  he  may,  wttUn  a  CKtaUa 
time,  hare  the  property  letnmed  to  him  1^ 
giving  a  reddivery  bond.  It*  does  not  say 
that  be  may  do  this  coodUlenal  that  he  Is 
lawfolly  entiaed  to  the  poasesBion  of  the 
prc^rty;  the  neceast^  tot  the  re^e^  act 
is  that  the  ri^t  to  poeaeeakm  is  nsnally,  if 
not  always,  in  disrate;  hot  the  Code  is  on- 
condltlonal  and  applies  to  all  cases  where 
property  is  takax  nnder  this  writ  It  follows 
that  he  was  but  la  the  exodse  of  a  lawful 
rl^t,  whldi  neither  the  court,  its  c^Bcers^ 
nor  the  plalntlir  have  the  ri^t  to  attempt  to 
prevent.  Parlln  t.  Aasttn,  8  Gola  837; 
Wyatt  T.  Freeoaan,  4  Colo.  14.  For  these 
reasons,  his  motive  in  giving  the  bond  is  im- 
material, and  the  amonnt  ot  damages  cannot 
be  Increased  for  any  reason  wfal<di  actnated 
Its  execution.  D^ver  ft  lUo  Grande  R.  K. 
Go.  V.  Mills  (decided  April  6,  1916)  147  Pac 
681;  Gnardlan  Trust  Ca  r.  White  Cliffs 
Portland  0.  ft  a  Ca  (a  a)  KW  Fed.  023; 
HcMnllen  v.  Ritchie  (C.  a)  94  Fed.  353. 

[2]  The  defendant  contends  that  the  conrt 
erred  in  holding  that  the  provisions  of  sec- 
tion 4013,  R.  S.  1908,  did  not  give  him  the 
right  to  hold  these  goods  for  the  payment  of 
certain  rent.  In  view  of  a  new  trial,  it  is 
proper  to  pass  upon  this  question.  That 
portion  of  this  sectton  neceasaiy  to  con- 
sider reads: 

"The  keeper  of  any  hotel,  tavern,  or  boarding 
house,  or  any  person  who  rents  furnished  or  un- 
furnished rooms,  shall  have  a  lien  upon  the 
baggage  and  furniture  of  his  or  her  patrons, 
boarders,  guesta  or  tenants,  for  such  boarding, 
lodging  or  rent" 

The  record  discloses  that  the  defendant 
owned  what  Is  commonly  known  aa  an  apart- 
ment house,  consisting  of  two,  three,  and  fonr 
room  suites;  that  he  rents  them  fami>ihed 
for  housekeeping  purposes  for  homes;  that 
he  has  an  <^ce  In  the  bolldlng ;  tliat  he  also 
keeps  transients  over  night,  and  has  single 
rooms  for  that  purpose ;  that  the  plaintiff  or 
her  father  (a  question  which  Is  In  dispute) 
rented  suite  No.  57  in  this  building  known  as 
a  four-room  apartment,  consisting  of  a  kitch- 
en, dining  room,  bedroom,  and  living  room 
with  closet  and  bath;  that  they  were  fur- 
nished for  housekeeping  purposes;  that  the 
rent  was  to  be  $32  per  month;  that  the  plain- 
tiff with  her  father  and  mother  occupied  it 
as  their  home  for  about  13  months,  when 
they  attempted  to  move  out  without  paying 
$241  back  rent  then  due;  that  the  plaintiff 
had  secured  an  expressman  and  had  her 
goods  packed  and  in  the  hall  when  the  de- 
fendant declined  to  allow  her  to  take  her 
goods  without  paying  the  rent,  and  took  pos* 
session  claiming  a  lien  thereon  by  virtue  of 
the  afor^id  statute. 

In  Morse  v.  Morrison,  16  Colo.  App.  449,  M 
Pac,  169,  it  was  held  that  this  section  does 
not  apply  to  an  unfurnished  room  In  an  office 
building  rented  for  office  purposes.  The 
reasons  given  are  not  only  correct,  but  con- 
vincing, that  the  words  "any  perstm  vba 
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rents  fonriflihed  and  nnfondsbed  rooms,'*  as 
nsed  In  tbla  sectkm,  were  not  Intended  to 
Include  all  classes  of  rooms  for  wbaterer  pur* 
pose  ttusf  may  be  rented,  bnt  are  limited  to 
persons  renting  rOCHUs  for  lodging  paiposes, 
etc;  that  Is,  for  tbe  same  Und  of  rooms 
that  tbe  keefier  of  a  botel,  tavern,  or  board- 
ing taonse  are  given  a  lien  for.  nils  eonstmc- 
tlnn,  likewise,  eliminates  fomlsbed  houses 
from  the  proTi8l<ffl8  of  this  section.  Tbe 
question  titien  to  determine  Is  on  wbleb  side 
of  the  line  was  the  plalntlfE  and  her  parents ; 
If  they  were  fnrnlshed  rooms  within  the 
meaning  of  ttds  section,  then  Qie  statnte  ap> 
piles. 

In  White  Golllns  Bldg.  &  Const  Co.,  82 
App.  DiT.  1.  4.  81  N.  Y.  Snpp.  484.  486.  tbe 
question  arose  over  what  an  apartmoit  house 
1b,  and  tbe  court  said:  * 

"Ad  apartment  house  Is  a  buildlnf;  used  as  a 
dwelling  hoase  for  several  families,  each  fam- 
ily living  separate  and  apart  from  the  others; 
that  tbe  building  is  commodious  and  is  verr 
handsome  in  outward  and  inward  appearance, 
and  fitted  with  every  modem  appliance  for  the 
comfort  of  tenants;  that  each  separate  family 
tutes  the  main  hall  for  an  entrance  to  the  build- 
ing. Each  suite  of  rooms  is  a  dwelling  bouse, 
with  a  separate  hall,  water-closet,  bath,  and  in 
Itself  complete  in  every  detail.** 

While  this  definition,  when  applied  to  a 
great  many  of  such  buildings,  may  be  too 
elaborate  concerning  size,  appearance,  and 
applinnces,  at  least  outside  of  New  York  City 
where  this  case  arose,  we  think  Its  conclu- 
sion correct  and  that  to  all  intents  and  pur- 
poses an  apartment  In  such  buildings  con- 
sisting of  a  snite  of  rooms  separate  from  the 
remainder  of  tbe  building  with  conveniences 
for  housekeeping  and  Intended  for  that  pur- 
pose which  is  bnt  one  of  the  methods  adopted 
to  meet  the  apparent  needs  of  modem  times, 
and,  when  occupied  as  a  home,  is  to  all  In- 
tents and  purposes  the  same  as  on  individual 
dwelling  house.  As  said  In  Wolcott  T.  Ashen- 
felter,  6  N.  M.  442,  at  page  450,  23  Pac.  780, 
at  page  782  (8  L.  R.  A.  681): 

"In  case  of  a  building,  erected  with  many 
rooms,  for  the  purpose  of  letting  separate  apart- 
ments to  different  tenants,  no  occupant  is  a  ten- 
ant of  the  whole  building,  bat  only  of  a  par- 
ticular apartment,  which  apartment  Is  the  ten- 
ant's house.  Over  that  he  has  full  control. 
One  entering  there  without  Us  consent  Is  a  trea- 
passer.   It  is  his  bouse." 

Other  cases  sustaining'  these  views  are: 
Shearman  v.  Iroquois  Hotel  ft  Apartm«it  Co., 
42  Misc.  Bep.  217,  85  N.  Y.  Supp.  365;  Mc- 
DoweU  V.  Hyman,  117  Cal.  671,  48  Pac.  881; 
Swain  v.  Slizner,  74  Mass.  (8  tiray)  182,  09 
Am.  Dec.  244. 

The  court  was  correct  In  holding  that  the 
statute  did  not  give  the  defendant  a  lien  up- 
on the  pr(H>ert]r  for  the  rent  in  question. 

Complaint  is  made  to  the  rejection  of  cer- 
tain testimony  and  the  admission  of  other 
testimony  pertaining  to  the  damages,  also  to 
certain  Instroctions  concerning  the  measure 
of  damages  on  account  of  not  being  covered 
by  the  pleadings,  and  for  other  reasons.  We 


deem  it  unnecessary  to  go  Into  these  matters. 
The  parties  will  be  permitted  to  amend  Oieir 
pleadings,  if  tbey  desire,  nie  ofba  alleged 
errors,  if  they  are  such  and  are  prejudicial, 
may  not  occur  again. 

^e  judgment  Is  reversed,  and  Oie  cause 
remanded  for  a  new  trial. 

Reversed. 

OABBBRT,  a  J.,  and  SOOfPS,  3^  concur. 


GBOEGB  V.  WILLIAMS.   (No.  4180.) 
(Court  of  Appeals  of  Colorado.   June  14,  191S.) 

1.  EvioENCB  id=»444  —  Pabol  Evidkrob  Ar- 

FECTIHO       WbITINOS  —  CoRTEUPOaA.NEOUB 

AOBEEMENT. 

In  an  action  on  a  note  given  In  payment 
for  corporate  stock,  parol  evidence  is  admissible 
to  show  an  agreement  made  ctxatemporoneous 
with  the  execution  of  the  note  that  it  siiould 
be  payable  only  out  of  the  dividends  and  patron- 
age on  the  stock. 

{Ed.  Note.— For  otber  cases,  lee  BMdence, 
Cent  Dig.  U  1828-1944,  2049;  Dee.  D^T*^ 
444.] 

2.  EviOENCB  <S=»443  —  Pabol  Bviderce  At- 
TBciina  Wbitinos— Delivbbx  ior  Pabtic- 

UUB  PUBPOSES. 

Parol  evidence  is  admissible  to  show  that  a 
note  given  by  a  subscriber  for  stock  in  a  mutual 
trading  corporation  was  given  solely  to  secure 
the  patronage  of  the  maker  so  as  to  be  unen- 
forceable where  the  maker  had  givoi  bis  pBtnai- 
age  to  the  store  so  long  as  it  remained  open. 

[Bd.  Note.— For  other  cases,  see  Bvidoue, 
Cent.  Dig.  H  2048-20S1;  DeeTXMg.  «»443.] 

a.  Biixs  AMD  Notes  «s»137  —  BxraNsxon — 

Collatebai.  Aqbixuent. 

Where  a  note  given  for  a  subscription  to 
corporate  stock  was  attached  to  a  contract  pro- 
viding that  in  case  ttie  dividends  and  patronage 
should  not  be  sufficient  to  pay  the  note  before 
maturity  it  should  be  extended  one  year,  tbe 
note  was  not  thereby  automatically  extended  so 
as  to  make  the  transferee  to  whan  it  was  deliv* 
ercd  after  the  expiration  of  the  first  year  a 
transferee  before  maturity. 

[Ed.  Note.— For  otber  cases,  see  Bills  and 
Notes,  Cent  Dig.  {f  834r-337;  Dec.  Dig.  «=> 
187.] 

Elrror  to  District  (^urt,  Mesa  County; 
Thos.  J.  Black,  Judge. 

Action  by  Harry  George  against  David 
Williams.  Judgment  for  the  defendant,  and 
plointifC  brings  error.  Affirmed. 

Burgeas  ft  Klnard  and  Strand  M.  Logan, 
all  of  Grand  Junctimi,  for  plaintUC  in  error. 
Griffith,  Watson  ft  Smith,  of  Grand  Junctton, 
for  defendant  in  arror. 

HURLBDT,  J.  Tbe  amended  complaint 
was  filed  in  the  court  below  Febmary  8, 
1913,  the  plaintlfr  tbet^  being  plalntUE  in 
error,  and  the  defendants  defendant  In  error, 
here.  It  »ipgean  therefrom:  Tliat  on  March 
26,  iBi2,  tbe  Union  Trading  Convany,  a  do- 
mestic corporation,  executed  and  delivered  its 
trust  deed  to  Stanley  B.  Coffin,  trustee,  upon 
all  the  real  estate  belonging  to  the  company. 
That  «i  the  same  day,  by  a  certain  agree- 
ment and  pledge  in  writing,  tbe  company 
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transferred,  delivered,  and  pledged  to  the 
said  Cofllii,  B8  tmstee.  all  the  notes  then  held 
and  owned  by  it,  oggregatlDg  tbe  principal 
snm  of  $46,000.  to  secnre  tbe  payment  of  cer- 
tain promissory  notes  executed  and  ddlrered 
by  tbe  company,  aKSregatlng  tbe  siun  of  925,- 
000.  That,  by  the  terms  of  said  agreement 
and  pledge,  the  trustee  was  authorized  to  col- 
lect alt  of  said  notes  held  and  owned  by  the 
company  and  delivered  to  him  as  aforesaid, 
with  the  Interest  due  thereon,  and  apply  tbe 
net  proceeds  thereof  to  the  payment  of  the 
said  $25,000  evidenced  by  the  promissory 
notes  of  the  company  as  stated.  That  on 
October  12, 1912,  said  Coffin,  trustee,  resigned 
his  trust,  and  Harry  O.  George,  lAaintlff 
herein,  was  substituted  the  beneficiaries  in 
the  place  of  said  Cofflu,  and  succeeded  to  all 
the  rights,  privileges,  duties,  and  oUlgati(Hi8 
of  said  Ooffln,  with  full  power  to  act  In  his 
place  and  stead.  That  among  the  notes  held 
and  owned  by  the  said  company  as  aforesaid 
was  one  wbl<^  is  the  basis  of  this  action,  and 
reads  as  fbllows: 

"$100.00.      Pueblo,  Colorado,  Jane  13,  1010. 

"On  or  before  January  1st,  1912,  for  value  re- 
ceived, I  promise  to  pay  to  the  Lnion  Trading 
Company  or  order,  the  sum  of  one  hundred  dol- 
lars, with  interest  at  tbe  rate  of  10  per  cent, 
per  annum  from  date  until  paid,  principal  and 
interest  payable  at  the  office  of  the  company  at 
Pueblo,  Colorado.  David  Williams. 

"P.  O.,  R.  F.  D.  No.  8,  Grand  Junction,  Colo- 
rado, 
"No.  29. 

"Pueblo,  Colorado,  Jane  13,  1910. 
"In  coosideration  of  the  execution  of  the 
above  note,  certificate  of  stock  No.  288,  for  one 
share  of  Union  Tradine  Company  stock  has 
been  issued  to  David  Willianis,  and  the  same  is 
hereto  attached,  as  security  for  the  payment  of 
said  note,  principal  and  interest. 

"And  it  is  mutually  agreed  that  all  dividends 
accruing  to  the  said  David  Williams  on  said 
stock  and  on  patronage  during  the  life  of  said 
note,  shall  be  applied  to  the  payment  of  the 
same.  It  is  further  agreed  that  if  said  divi- 
dends shall  not  have  fully  paid  said  note  and 
interest,  at  maturity,  the  same  may  be  extend- 
ed for  Uie  further  period  of  one  year. 

"The  Union  Trading  Company, 

"By  S.  Z.  Schenck. 
"David  Williams.'' 

niat  DO  part  of  such  note  had  been  paid, 
except  the  sum  of  $7.66,  which  sum  was  cred- 
ited thereon  as  arising  from  stoclE  and  pat- 
ronage dividends  in  pursuance  of  the  col- 
lateral agreement  accompanying  the  note 

Answer  was  filed  by  defendant  Williams, 
containing  three  defenses,  two  of  which  were 
eliminated  by  the  court  during  progress  of 
the  trial,  leaving  the  third  defense  stand. 
This  defense,  in  substance,  admitted  the  ex- 
ecution and  delivery  of  the  note  by  defend- 
ant, and  Its  nonpayment,  but  pleaded  as  a  de- 
fense that  the  note  was  given  by  him  In  pay- 
ment of  one  share  of  the  company's  stock, 
but  upon  condition  consented  and  agreed  to 
by  the  agent  of  the  company,  at  the  time  of 
its  delivery;  that  the  defendant  Williams 
should  not  be  required  to  pay  any  cash 
tbereou,  and  that  he  should  hare  tbe  right 
to  pay  the  euUre  note  out  of  stock  and  pat- 


ronage dl^dends  thereafia  to  acerae  to  him ; 
that  payment  of  the  Instramait  was  to  be 
made  solely  out  of  such  diTidoada;  and  that 
the  [dalntur  and  tbe  beneficiaries  mentioned 
in  the  trust  instrument  had  full  knowledge 
and  notice  c£  aoch  agreement  and  cooditton 
at  the  time  tbe  instmmmt  sued  on  was  as- 
dgned  or  delivered  to  the  tnutee  tor  collec- 
tion as  aforesaid. 

Tbe  case  was  tried  to  a  jnry,  and  verdict 
rendered  in  tavor  of  defendant,  uptm  whldi 
judgment  was  reidered.  Exceptions  were  re- 
served, and  tbe  case  was  takui  to  the  Su> 
preme  Court  by  proper  proceedings,  and  in 
now  before  this  court  for  determination  by 
lawful  tranafw  from  that  court. 

It  awears  from  tbe  record  and  briefs  tb&t 
tbe  court  tried  the  case  uptm  <me  Issue  only, 
and  tbatf  was  whether  or  not  there  was  a  con- 
temporaneous agreement  between  the  maker 
and  payee  of  tbe  note,  at  the  time  it  was 
executed  and  deUvered,  that  the  same  was 
to  be  paid  only  out  of  stock  and  patronage 
dividends  subsequeatly  to  «ecru& 

In  support  of  the  third  defense  pleaded, 
defoidant,  over  the  objection  of  plaintiff,  was 
permitted  to  give  testimony  to  the  effect  that, 
simultaneously  with  the  signing  of  the  instra- 
ment  sued  on,  the  trading  company's  agent, 
Mr.  Hughes,  stated  to  him  that  the  Instru- 
ment was  different  from  a  promissory  note, 
and  that  his  only  purpose  in  urging  defend- 
ant to  sign  the  same  was  to  insure  his  patron- 
age with  the  trading  ctmipany;  that  defend- 
ant would  not  have  to  pay  any  cash,  or  ever 
pay  a  dollar,  but  that,  before  the  end  of 
1013.  defendant  would  have  a  share  of  stock 
in  bis  iwssessiMi,  all  paid  out  of  patronage; 
that  there  would  be  40  per  cmL  of  net  profits 
in  patronage  and  an  equal  per  cent.  In  divi- 
dends on  the  stock;  that  defoi^nt  would 
pay  out  the  $100  in  patronage  and  dividends ; 
that.  If  not  paid  in  1012,  at  tbe  date  (tf  Ita 
maturity  tbe  note  would  be  extended  for  one 
year,  and  be  (Hughes)  would  gnamntee  It 
would  be  fulb'  paid  off ;  that  defendant  posi- 
tively refused  to  sign  any  note  tor  the  stock, 
whereupon  the  agent  Hughes  told  him  he 
only  wanted  defendant  to  sign  tbe  note  for 
the  purpose  of  securing  tbe  defendant's  pat- 
ronage at  tbe  company's  store;  that,  upon 
these  statements  being  made  by  Ungfaes, 
defendant,  relying  thereon,  signed  and  deliv- 
ered the  instrument;  that  defendant  never 
had  any  notice  of  any  dividends  coming  to  htm 
from  the  company ;  and  that  defendant  pat- 
ronized the  company's  store  at  all  times 
from  tbe  delivery  of  tbe  note  until  it  closed 
its  doors  and  ceased  to  do  bnaliiess. 

The  court,  by  its  instruction  No.  2,  in- 
structed the  jury  substantially  that  if  tbey 
believed  from  the  evidence  that  tbe  said 
contract  note  was  signed  and  delivered  by 
the  defendant  Williams  with  the  understand- 
ing and  agreement  between  him  and  said 
Hughes  that  the  lustrumeut  should  be  paid 
for  only  out  of  dlvideuds  thereafter  ac* 
cruiug  upon  stock,  and  that  defendant  w^uld 
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Dot  be  required  to  pay  any  cash  thereon, 
then  th^  should  find  for  the  defendant;  but, 
If  they  BhoQld  find  from  the  evidence  that 
the  contract  was  not  signed  with  any  such 
anderstandlng  and  agreement,  their  verdict 
should  be  for  the  plaintiff.  If  the  testimony 
of  the  defendant  Wllliama,  and  other  wit- 
nesses, tending  'to  establish  the  condition 
tipon  which  defendant  execnted  and  delivered 
Uie  instrument,  as  pleaded  by  him  in  the 
third  defense,  was  admissible  and  proper, 
then  the  Judgment  should  not  be  disturbed, 
as  the  evidence  of  such  condition  was  sufil- 
cient  to  establish  the  same,  although  con- 
troverted, the  Jury  finding  in  favor  of  de- 
fendant upon  that  Issue;  but,  if  such  testi- 
mony was  Improper  and  violative  of  the  rule 
next  herdnafter  referred  to,  the  Judgment 
should  be  reversed. 

[I]  The  real  nub  of  the  controversy  In- 
volves the  interpretation  and  application  of 
the  well-established  rule  that  a  written  con- 
tract cannot  be  ccmtradicted  or  varied  by 
evidence  of  an  oral  agreement  between  the 
parties,  made  before  or  at  the  time  of  such 
contract.  Our  own  Supreme  Court  has  're- 
peatedly recognized  the  rule,  and  it  is  so 
well  understood  that  citation  of  autborltles 
may  be  dispensed  with.  However,  It  Is  well 
known  that,  since  the  time  the  rule  was  first 
promulgated  and  followed  by  the  various 
appellate  courts  of  this  country,  many  excep- 
tions have  been  grafted  thereon.  In  fact, 
the  exceptions  are  so  far  reaching  that  It 
may  be  said.  In  the  language  of  a  distinguish- 
ed Jurist,  that  "the  exceptions  indeed  have 
in  many  instances  almost  eaten  out  the  heart 
of  the  rule  Itself."  We  will  not  attempt  to 
enumerate  all  the  numerous  exceptions. 
Some  may  be  found  In  the  cases  hereinafter 
dted. 

In  proceeding  to  discuss  this  feature  of  the 
case,  we  sugRest  that  the  authorities  are  In 
decided  conflict  as  to  whether  or  not,  in  a 
case  of  this  kind,  parol  evidence  of  a  condi- 
tion or  agreement  between  the  contracting 
parties,  made  simultaneously  with  the  ex- 
ecution and  delivery  of  the  written  instru- 
ment, is  admissible  in  evidence  as  a  defeouse 
to  an  action  on  the  written  contract 

In  the  well-considered  case  of  Norman  v. 
McCarthy,  56  Colo.  290,  138  Pac.  28,  Justice 
Musser,  speaking  for  the  court,  held  that 
parol  testimony  of  a  contemporaneous  agree- 
ment between  the  parties  to  a  written  con- 
tract, had  at  the  time  the  contract  was  ex- 
ecuted, was  admissible  in  evidence  as  a  de- 
fense to  the  contract,  If  such  testimony  tend- 
ed to  show  that  the  check  In  issue  was  not  in- 
tended to  be  payable  unless  the  maker  should 
thereafter  recover  Judgment  In  a  certain  suit 
then  pending. 

In  Sayre  v.  Leonard,  57  Colo.  116,  140  Pac. 
106,  a  similar  question  was  before  the  Su- 
preme Court,  and  the  Norman  v.  McCarthy 
Case  was  cited,  approved,  and  followed. 

In  Bourke  v.  Van  Keoren,  20  Colo.  05,  36 
Pac.  882,  the  ccntrolUus  question  before  the 


court  was  as  to  the  admissibility  and  legal 
effect  of  certain  oral  testimony  which,  it  was 
claimed,  altered  the  legal  meaning  of  the 
written  instrument  which  was  the  subject  of 
the  action.  The  testimony  was  held  admis- 
sible.  The  court  siiid  lu  part: 

"  'An  oral  stipulation  may  always  be  shown 
that  the  instrument  was  uot  to  become  of  bind- 
ing! force,  iinlef!!;  »ome  condition  precedent  was 
previoualy  fulfilled.'  •  •  *  We  think  there- 
fore thiit  the  oral  testimony  introduced  was  ad- 
Diii^sible  to  t^Iiovv  the  conditioii  unun  which  the 
wiitten  agreement  signed  by  appellee  was  to  be- 
come effective,  if  at  all." 

To  the  same  effect,  Brewing  Co.  t.  Bareta, 
9  Colo.  App.  341.  48  Pac  834. 

None  of  the  cases  heretofore  cited  Involve 
facts  which  can  be  said  to  be  entirely  similar 
to  those  disclosed  by  the  record  In  the  case 
at  bar,  but  they  all  Involve  the  applioatlcni  of 
the  general  rule  above  stated,  with  some 
form  of  exception  thereto. 

But  In  the  case  of  Roberts  v.  Orelg  et  al., 
15  Colo.  App.  378,  62  Pac.  674,  we  discover  a 
state  of  facts  noticeably  similar  in  effect  and 
import  to  those  found  In  the  case  at  bar. 
In  that  case  a  promissory  note  for  9588  was 
executed  and  delivered  Lomax,  Grelg,  and 
Harris,  makers,  to  one  HUl,  payee,  payable 
one  year  from  date.  Hill  IndOTsed  the  same, 
after  maturity,  to  appellant  Roberts,  who 
brought  suit  against  the  makers  for  the  un- 
paid balance  thereon.  The  execution  and 
delivery  of  the  note  was  not  controverted  by 
the  makers,  but  they  defended  the  action  on 
the  ground  that  at  the  time  of  such  execu- 
tion and  delivery  there  was  a  distinct  under- 
standing and  agreement  between  the  makers 
and  the  payee  that  the  note  was  to  be  paid 
only  out  of  the  future  proceeds  of  a  mill 
owned  by  the  company,  and,  if  there  were  no 
earnings  fi'om  the  mill,  the  note  was  to  be 
returned  and  destroyed.  The  condition  or 
agreement  alleged  as  a  defense  was  proven 
by  parol  testimony  on  the  part  of  Qis  mak- 
ers, over  the  objection  of  the  payee,  and  the 
Court  of  Appeals  held  such  testimony  admts* 
stble  in  ptoot  of  the  defense  set  up.  After 
citing  Burke  v.  Dulaney,  153  V.  S.  228,  14 
Sup.  Ct.  816,  38  Jj.  Kd.  608,  and  Hurlbnrt  t. 
Dusenbet7>  26  Colo.  240,  57  Pac.  860,  the 
court  said  In  part: 

"Id  other  words,  it  is  quite  impossible  for  me 
logically  to  conceive  of  a  difference  between  the 
two  cases  or  between  those  two  casn  and  the 
present.  Iq  alt  three  of  them  according  to  the 
testimony  the  note  was  not  to  take  effect  as  a 
note  until  the  happening  of  an  event  In  the  fu- 
ture. In  the  Dulaney  Case  the  event  which  was 
the  condition  precedent  was  the  opportunity  to 
open  up  and  develop  the  property  and  deter- 
mine its  value.  If  fodnd  satisfactory,  then  the 
note  was  to  be  the  coDsidcrution  price.  In  the 
Dusenhery  Case  there  was  a  direct  aj^reement 
to  pay  80  much  for  the  running  of  a  tunnel,  yet 
the  party  proved  that  this  whole  aKrccmcut  was 
a  part  of  a  scheme  to  place  the  mines  in  Ijon> 
don  for  a  named  consideration,  and  only  in  the 
event  of  a  succi'ssful  promotion  were  the  parties 
to  pay  the  owners  of  the  property  the  expenses 
of  running  the  tunnel.  In  the  present  case  the 
parties  were  copartners,  and  they  took  the  prop- 
erty and  assumed  the  debts,  and  as  an  added 
consideration  were  to  pay  Uill  fSSS*  providing 
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the  ranning  of  tbe  mill  produced  that  result 
either  gross  or  neL    In  other  words,  the  com- 

Eleted  delirery  of  the  uote  was  only  to  happen 
1  tbe  event  the  mill  ran  and  money  was  got- 
ten out  of  the  operation." 

In  the  case  Just  cited,  as  well  as  in  tbe 
one  at  bar,  it  will  be  noticed  that  the  in- 
strument  sued  on  was  strictly  a  negotiable 
promissory  note,  and  contained  all  the  ele- 
ments to  make  It  so,  aa  required  by  tbe  com- 
mon law,  as  well  as  section  4647,  Revised 
Statutes  1808.  In  that  case  the  contempora- 
neous agreement  proven  by  parol  evidence 
showed  that  the  payee  of  the  note  could  only 
enforce  payment  thereof  in  case  sufficient 
proceeds  should  be  obtained  from  future 
earnings  of  b  mllL  In  tbe  Instant  case  the 
parol  testimony  proved  that  the  note  was 
payable,  only  In  case  dividends  should  be 
realized  from  future  business  operations  of 
the  trading  company.  We  find  the  facts  and 
circumstances  of  the  two  cases  so  analogous 
in  import  that  we  feel  safe  in  declaring  the 
question  here  raised  and  discussed  to  be 
stare  decisis.  In  support  of  the  rule  declar- 
ed in  the  Roberts  Case  may  well  be  cited 
Ilurlburt  T.  Dusenbery,  supra.  Both  cases 
are  strongly  supported  by  other  authorities. 

In  Greenawalt  v.  Eohne  et  aL,  85  Pa.  369, 
an  action  was  brought  upon  a  bond,  and  tbe 
defense  was  that  it  was  executed  and  deliv- 
ered only  upon  condition  and  aoderstanding 
had  at  the  time,  between  the  parties  there- 
to, that  it  was  given  for  the  purchase  price 
of  a  lot ;  that  if  the  obligor  did  not  like  tbe 
property  the  obligee  would  take  it  back  on 
request,  and  pay  tbe  former  a  premiimi  and 
tbe  cost  of  improvements;  and  that  no  per- 
sonal liability  should  attach  to  the  obligor 
for  the  purchase  money,  but  that  plaintiff 
should  look  solely  to  tbe  property  purchased 
for  payment  The  court  held  that  parol  tes- 
timony to  prove  such  conditimi  and  agree- 
ment was  admissible  as  a  defense  to  the  ac- 
tion. The  appellate  court,  speaking  through 
Justice  Sharswood,  said  in  part: 

"We  are  of  opinion  that  the  offers  of  evidence 
by  the  defendant  below  ought  to  have  been  re- 
ceived. It  is  agreed  that  the  English  rule  ez- 
dudiog  parol  evidence  to  vary  a  written  con- 
tract has  not  been  ad<H>ted  In  this  state  in  all 
its  stringency.  The  exceptions,  indeed,  have  in 
many  instances  almost  eaten  out  the  heart  of 
the  rule  itself ;  but  it  is  not  alt(^ether  abolish- 
ed, as  may  be  seen  in  Martin  v.  Berens,  17  P.  F. 
Smith,  459.  •  •  ♦  But  from  Hurst's  Lessee 
V.  Kirkbrid^  decided  in  1773,  reported  by  Chief 
Justice  Tilghman  in  Wallace  v.  Baker,  1  Bin. 
610,  down  to  the  present  time,  this  court  has 
uoitormly  held  that  where  at  the  execution  of  a 
writing  a  stipulation  has  been  entered  into,  a 
condition  annezed.  or  a  promise  made  by  word 
of  mouth,  upon  the  faith  of  which  tbe  writing 
has  beeu  ezecuted,  that  parol  evidence  is  admis- 
sible, thou^  it  may  vary  and  materially  change 
the  terms  of  the  contract  *  *  •  It  would  be 
an  affectation  of  learning  to  dte  all  the  cases 
which  establish  this  principle,  but  to  those  con- 
tained in  the  argument  of  the  counsel  of  the 
plaintiff  in  error  may  be  added  Miller  v.  Hen- 
derson, 10  Sere,  ft  R.  290,  which  is  instar  omni- 
um, but  may  be  noticed  as  a  case  on  all  fours 
wito  the  one  now  before  the  court.  There  parol 
evidence  was  held  to  be  admissible  under  the 
plea  of  payment  to  a  suit  on  a  bond  against  a 


surety,  to  show  that  be  ezecuted  tbe  bond  under 
a  declaration  by  the  <AUgee,  that  his  ^gping 
was  mere  matter  of  form,  and  that  he  never 
should  be  called  on  for  payment  Chief  Jus- 
tice Tillman  gays:  The  destruction  of  a  writ- 
ten instrument  by  parol  evidence  may  seem  dan- 
gerous, and,  in  fact  it  is  so.  But  the  com- 
munity would  be  in  a  atUl  worse  condition  if 
it  were  established  as  an  influible  rale  that 
when  a  man's  hand  was  once  got  to  an  instru- 
ment, DO  matter  by  what  means,  the  door  should 
be  shut  against  all  inquiry.  The  encouragement 
to  fraudulent  villainy  would  be  so  great  under 
such  a  system  that  the  oonseqneDces  mi^t  be 
intolerable^" 

In  Juniata  Building  ABS*n  t.  Betzel,  103 
Pa.  607,  the  court  said  In  part: 

'"No  principle  Is  better  settled  tiian  that  parol 
evidence  is  admissible  to  show -a  verbal  contem- 
poraneous ajn^eement  which  induced  tihe  execu- 
tion of  a  written  obligation.  tiKKU^  It  may  Tary 
or  change  tbe  terms  of  tne  written  contract 
Therefore  it  was  competent  for  the  defendant  to 
prove,  If  he  could,  that  it  was  agreed  before 
and  at  the  time  he  signed  the  bond  that  it 
should  not  be  resorted  to  until  after  the  security 
of  the  mortgage  was  exhausted,  and  that  the  se- 
curity of  the  mwtgage  was  lost  through  tlie 
plaintiff's  negligence." 

In  Coal  ft  Iron  Oo.  t.  WllllDg,  180  Pa.  165, 
36  AU.  737.  ST  Am.  St  Rep.  626,  the  court 
said  In  part: 

"It  is  a  plain  fraud  to  secure  the  execution  of 
an  instrument  by  representations  as  to  the  man- 
ner in  which  payment  shall  be  made,  differing  in 
important  partfculars  from  those  contained  in 
the  paper,  and,  after  the  paper  has  been  signed, 
attempt  to  compel  literal  compliance  wiu  its 
terms,  regardless  of  tbe  contemporaneous  agree- 
ment without  which  it  would  never  have  been 
signed  at  alL" 

To  the  same  effect  K&Let  r.  Cohen,  217  Fa. 
522,  66  Atl.  862. 

Quin  T.  SextOD,  125  N.  G.  447,  84  a  E.  543. 
was  an  action  upon  a  promlssorr  note,  to 
which  defense  was  made  that  its  execution 
and  deliTety  was  accompanied  by  a  distinct 
understanding  between  the  maker  and  payee 
that  tbe  note  was  to  be  paid  out  of  the  pro- 
ceeds of-anotiier  and  diffvent  not^  when 
collected,  and  not  otherwise;  and  that  the 
other  note  was  never  paid.  Parol  erldenoe 
was  admitted  over  objection,  to  prove  the  de- 
fense set  npL  'The  Supreme  Court  held  the 
ruling  proper,  and  that  If  the  defense  was  so 
proven  no  UabUi^  attached  to  the  maker  of 
the  note. 

[2]  There  Is  another  point  presented  by  the 
record  which  of  itself  might  warrant  an 
affirmance  of  the  judgment  It  appears  from 
the  teatlmony  that  before  defendant  signed 
the  note,  the  company's  agent,  Hr.  Hughes, 
called  on  him  several  times  at  his  farm,  for 
the  purpose  of  iuteresting  him  in  the  com- 
pany, and  that  be  first  made  effort  to  bare 
defendant  Invest  outright  flOO  in  money. 
Upon  defendant's  positive  refusal  to  do  so, 
Hugbes  then  solicited  hlin  to  cdgn  a  note  for 
that  amount  payable  in  six  months  or  a 
year,  which  proposition  defendant  with  equal 
positiveness  rejected,  whereupon  Hushes  urg- 
ed defendant  to  sign  an  Instrument  to  In- 
sare  bis  patronage  at  the  company's  stor^ 
stating  that  the  company  had  a  patronase 
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plan  that  he  could  "get  on."  The  foUovlns  Is 
part  of  defendant's  testlzDony: 

"Well,  I  Baj8  (speaking  to  Hoghes),  I  don't 
propose  to  sign  aojr  note.  Well,  I  read  the 
note.  I  saye,  Thla  u  the  same  aa  a  promissory 
note.'  'Ob  yon  read  farther  on/  he  saya,  'read 
the  bottom  and  so  on  to  tbe  end  of  It,  and  you 
will  find  it  is  different.'  I  read  it  Well,  I 
says,  'Do  yoa  »ay  to  me  in  good  faith  that  this 
is  jast  to  insure  my  patronage  with  the  Union 
Trading  Oompanyr  He  said,  'Yes,'  and  jubt 
about  in  that  line,  and  I  signed  the  note,  this 
Instrument  *  *  *  I  traded  (there)  at  all 
times  until  the  doors  closed." 

If  the  Jury  baUeved  this  testimony  and 
concluded  therefrom  that  It  was  the  under- 
standing that  tbe  only  purpose  in  giving  tbe 
note  by  defendant  was  to  Insure  his  patron- 
age, and  In  pursuance  thereof  defendant  pat- 
ronized the  company's  store  at  all  times  un- 
til Its  doors  were  closed,  then  that  purpose 
had  been  accomplished,  and  no  action  could 
be  maintained  on  tbe  note.  A  similar  sit- 
uation to  this  has  undergone  a  thorough  ex- 
amination and  review  of  authorities  in  the 
case  of  Divine  v.  Western  Slope  Fruit  Grow- 
ers* Association  (No.  4167)  Infra,  decided  at 
this  term,  wherein  Presiding  Judge  Cun- 
ningham has  thoroughly  considered  the 
question  Involved.  We  adopt  the  authorities 
and  reasoning  of  that  case,  which  was  to 
the  effect  that  where  a  promissory  note  was 
executed  and  delivered  for  the  single  purpose 
of  permitting  the  payee  to  use  it  as  collateral 
security,  which  was  done,  and  It  appearing 
that  the  principal  debt  for  which  the  note 
was  deposited  as  collateral  was  paid,  it  was 
held  that  no  action  could  be  maintained  on 
the  note. 

[3]  It  Is  well  to  note  at  this  time  that  alt 
the  cases  hereinbefore  cited  or  referred  to  In- 
volve actions  between  the  original  parties  to 
tbe  written  instruments  sued  on ;  or  between 
one  of  the  parties  and  an  assignee  of  tbe  oth- 
er, who  had  full  knowledge  of  tbe  vices  or  de- 
fects of  the  written  instrument;  or,  in  cases 
of  n^otiable  instmments,  between  one  of  the 
original  partiee  and  an  assignee  of  the  other, 
who  acquired  his  title  thereto  after  maturity. 

The  record  shows  that  the  Instrument  here 
In  issue  was  on  Its  ftice  payable  on  or  before 
January  1,  1912;  that  it  was  negotiated  to 
the  trustee  March  26,  1912;  therefore  he  ac- 
quired title  to  the  note  after  maturity,  and 
was  not  a  holder  in  due  course.  The  note  on 
Its  face  nowhere  provides  for  Its  renewal  aft- 
er maturi^;  but  in  the  collateral  condition 
accompanying  the  same  it  is  provided  that 
if  the  note  Is  not  paid  at  its*  maturity  It 
may  be  continued  for  one  year  thereafter. 
It  18  pleaded  In  the  complaint  that  the  note 
was  extended  one  year,  which  is  denied  In 
the  answer.  There  la  no  evidence  In  the 
record  showing  such  extension  or  renewal. 
We  do  not  think,  mider  tbe  situation  dis- 
closed, that  the  note  was  automatically  ex- 
tended by  proof  that  It  was  not  paid  at  ma- 
turity. 

Some  other  questions  are  raised  by  tbe  teo> 


ord  and  discussed  In  the  briefs,  but  we  deem 
them  all  ancillary  to  tbe  main  question  al- 
ready decided;  hence  no  further  reference 
need  be  made  to  tbe  same. 

We  find  that  no  error  was  committed  by 
tbe  trial  court  In  admitting  evidence,  and 
that  the  instructions  were  as  a  whole  fair  to 
both  parties. 

The  Judgment  will  be  affirmed. 


DIVINE  T.  WESTERN  SLOPE  PRUIT 
GROWERS*  ASS'N.    (No.  4167.) 

(Conrt  of  Appeals  of  Ccdorado.  June  14, 191&) 

1.  COBFOBATIONS  «=»80  —  STOCK  SnBSGBXP- 

noN  Note — FsAun. 

It  is  a  defense  to  an  action  by  tbe  payee  on 
a  note  given  for  a  subscnptioa  to  corporate 
stock  that  the  payee's  agent^ who  sold  the  stock 
represented  that  the  payee  was  a  mutoal  fruit 
shipping  association  and  would  shi^  fruit  for 
no  one  but  stockholders,  whereas  it  engaged 
in  a  general  commission  business  and  at  times 
failed  to  handle  defendant's  fruit  and  confessed 
its  inaUlity  to  do  so,  and  it  was  error  to  exclude 
evidence  tending  to  show  such  misrepresenta- 
tioDS,  where  they  were  properly  alleged  in  the 
answer, 

[Ed.  Note.— For  otiier  cases,  see  GonmatioiiB, 
Gent  Dig,  SI  244,  246-264.  1407,  im^;  Dec. 
Dig.  *=»80.1 

2.  Etiobnce  ^=»443— Parol  EviDBncs— De- 
livery FOE  Special  Purpose— Note. 

Under  Rev.  St  190S,  }  4479,  providing  that 
as  between  tbe  orteinat  parties  to  a  note  it  may 
be  ^own  that  delivery  thereof  was  ctoiditicaud 
or  for  a  speddc  purpose  only,  parol  evidence  Is 
admissible  to  show  that  the  maker  of  a  stock 
subscription  note  delivered  it  to  the  corporation 
for  tbe  sole  pvzpose^f  aiabling  the  latter  to 
use  it  08  collateral  security  to  raise  m<mey  nec- 
essary to  transact  its  business,  and  that  the  note 
had  been  used  by  tbe  corporation  for  that  pur- 
pose, but  bad  been  returned  to  the  corporation 
oa  payment  of  the  debt  for  which  It  was  se- 
cnrity. 

[Ed.  Note,— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  2048-2051;   Dec  Dig.  «=»443.1 

Error  to  District  Court,  Bieaa  Consty; 
Charles  Cavender,  Judge. 

Action  by  the  Western  Slope  Fruit  Grow- 
ers' Association  against  J.  H.  Divine.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Elmer  L.  Brock,  of  "Denver,  and  McMullln 
&  Sternberg,  of  Grand  Junction,  for  plaintiff 
In  error.  Wheeler  &  Welser,  of  Grand  Junc- 
tion, for  defendant  In  error. 

CUNNINGHAM,  P.  J.  Defendant  In  error, 
hereinafter  referred  to  as  "plaintiflf,"  brought 
Its  action  on  a  promissory  note  and  had  Judg- 
ment. Plaintiff  In  error,  hereinafter  refer- 
red to  as  tbe  "defendant,"  attempted  to  de- 
fend upon  two  principal  grounds:  First, 
failure  of  consideration ;  second,  a  condition- 
al delivery  of  the  note.  By  sustaining  de- 
murrers to  the  various  answers  01ed  by  de- 
fendant and,  finally,  on  the  trial,  to  bis  ttf • 
f«r  of  proof,  these  defenses  were  botb  prac> 
tically  denied  tbe  defi^ant,  and  therein  w« 
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are  persuaded  the  trial  court  committed  re- 
versible error. 

Briefly  stated,  the  salient,  undisputed 
facts  In  the  case  are  substantially  as  fol- 
lows: Defendant  purchased  stock  In  the 
plaintiff  corporation  and  executed  and  deliv- 
ered to  Its  representative  a  promissory  note, 
the  face  of  which  equaled  the  amount  the 
defendant  was  to  pay  for  the  stock.  When 
the  note,  by  Its  terms,  had  matured,  defend- 
ant refused  to  pay  same,  and  this  suit  was 
brought  with  the  result  already  stated.  The 
certificate  representing  the  stock,  by  the  terms 
of  a  collateral  written  agreement  between 
the  parties,  was  never  delivered  to  defend- 
ant ;  the  same  being  held  by  plaintiff  as  se- 
curity for  the  payment  of  the  note,  and  the 
plaintiff,  in  its  comiAalnt,  offering  to  deliver 
to  defendant  the  stock  upon  demand. 

[1]  On  the  trial  plaintiff  offered  the  note 
and  rested.  Thereupon  the  defendant  offer- 
ed to  prove,  among  other  things,  that  be  bad 
been  induced  to  purchase-  the  stock  solely 
npon  the  representation  that  the  company 
then  b^g  organized  would  be  strictly  a  mu- 
tual affair.  That  Is  to  say,  It  would  limit  Its 
operations  entirely  to  the  shipment  of  fruit 
grown  by  Its  own  stockholders,  and  In  this 
connection  defendant  offered  to  prove  that 
It  was  represented  to  him  by  the  promoters 
of  the  corporation,  before  Incorporatfm,  and 
Its  (^cers  and  agents  thereafter,  that  he 
conld  only  arall  himself  of  the  opportunity 
of  shipping  his  fruit  through  the  corporation 
by  becoming  a  shareholder  tiiereln.  Other 
pTOot  of  this  character  was  offered.  Defend- 
ant also  offered  to  prove  that  he  soon  dis- 
covered the  falsity  of  these  representations. 
That  Is  to  say,  that  the  company  shipped 
fruit  for  those  who  were  not  stockholders  as 
well  as  for  those  who  were.  In  other  words, 
defendant  offered  to  prove  that  the  corpora- 
tion engaged  In  a  general  commission  busi- 
ness. Further  proof  was  offered  defend- 
ant tending  to  show  that  the  plaintiff  re- 
peatedly refused  to  sblp  his  fruit  and  finally 
conceded  its  InaUUty  to  handle  same.  There- 
upon the  defendant  promptly  rescinded  the 
agreement  to  purchase  the  stock,  and  so  no- 
tified plaintiff.  All  the  proof  thus  offered  by 
the  defradant,  notwithstanding  It  tended  to 
Bopport  apt  averments  contained  In  the  an- 
swer, was  objected  to  by  the  plaintiff  and 
refused  by  the  court 

We  think  the  proof  thus  offered  and  refus- 
ed was  proper  under  the  rule  laid  down  In 
Zang  V.  Adams,  23  Colo.  408,  48  Pac.  509,  68 
Am.  St  Rep.  249;  United  States  Home  Oq. 
V.  O'Connor,  48  Colo.  854,  110  Pac.  74 ;  Cook 
on  Corporations  (6th  Ed.)  §  194;  Thompson 
on  Corporations  (2d  Ed.)  vol.  1,  §§  779,  780, 
and  781.  And,  if  the  same  had  been  admitted 
by  the  court  and  In  no  way  controverted  by 
the  plaintiff,  It  would  have  constituted  a 
complete  defense  to  the  payment  of  the  note 
to.  the  bands  of  the  original  payee. 


[2]  In  support  of  his  second  defense,  name- 
ly, the  conditional  delivery  of  the  note,  de- 
fendant offered  to  prove  that  at  the  sugges- 
tion of  the  plaintiff,  he  executed  and  deliver- 
ed the  note  for  the  sole  purpose  of  enabling 
the  plaintiff  to  pledge  the  same  with  a  bank 
as  collateral  security  for  money  which  the 
company  had  borrowed  In  order  to  enable  It 
to  transact  the  business  for  which  It  was  or- 
ganized until  such  time  as  it  wonld  come  in- 
to possession  of  ample  funds  of  Its  own.  He 
further  offered  to  prove  that  the  note  had 
been  so  pledged,  but  that  the  corporation  had 
paid  Its  obligations  to  the  bank  and  had 
come  again  Into  possession  of  the  note.  This 
proof  was  also  supported  by  proper  allega- 
tions In  the  answer.  This  offer  of  proof  was 
rejected,  apparently,  upon  the  theory  that 
it  violated  the  rule  against  the  admission  of 
parol  evidence  to  contradict  or  alter  the  terms 
of  a  written  agreement 

Section  16  of  our  Negotiable  lustrament 
Act  the  same  being  section  44T9,  R.  8.  190S 
(section  5066,  H.  A.  S.  1912).  permits  tiie  pay- 
or of  a  note  to  show  that  be  delivered  the 
same  conditionally,  or  for  a  special  purpose 
only,  and  not  for  the  purpose  of  transferring 
the  property  in  the  Instrumrat,  where  the 
note,  as  in  this  case,  is  In  the  hands  of  the 
original  payee,  who  brings  suit  on  the  same. 

Our  courts  have  frequently  ruled  that  oral 
testimony  la  admissible  to  show  the  condi- 
tion upon  which  the  written  agreement  was 
to  become  effective,  If  at  all.  Korman  v.  Hc- 
Carthy,  56  Cola  290,  138  Pac.  28 ;  Sayre  v. 
Leonard,  57  Colo.  116, 140  Pac.  196;  Brewing 
Co.  V.  Barets,  B  Cola  App.  841,  48  Pac  834 ; 
Mosier  v.  Kerahow,  16  Cola  App.  453,  66  Pac. 
440 ;  Bourke  v.  Van  Keuren,  20  C<Ao.  95,  36 
Pac.  882;  Hurlburt  v.  Dusenbery,  26  Colo. 
240,  57  Pac.  860 ;  Roberts  v.  Grelg.  15  Cola 
App.  378,  62  Pac.  574.  The  foUowing  addi- 
tltmal  authorities  sn^Knt  the  rule  followed 
by  our  own  courts  In  the  cases  last  above 
cited:  1  Enc.  of  Law  (2d  Ed.)  p.  343  ;  21 
Knc.  of  Law  (2d  Ed.)  p.  1111;  Street  Ry. 
Adv.  Co.  V.  Metropole  Shoe  Mfg.  Co,  91  Md. 
61,  46  Atl.  513;  Smith  v.  Dotterwelcb,  200 
N.  Y.  299,  93  N.  E.  9S5,  33  L.  R.  A.  (N,  S.) 
S92;  Burke  v.  Dulaney,  153  U.  S.  228,  14 
Sup.  Ct  816,  38  L.  Ed.  698.  Burke  v.  Du- 
laney has  become  a  leading  case  In  this  coun- 
try and  has  been  cited  with  approval  repeat- 
ecUy  by  our  Supreme  Court  and  the  former 
Court  of  Appeals.  See,  also,  George  v.  Wil- 
liams (So.  4180)  149  Pac.  837,  Just  handetl 
down  by  us,  wherein  Judge  Hurlbut  has  cit- 
ed and  quoted  at  length  from  several  very 
strong  opinions. 

Much  reliance  Is  placed  by  defendant  In 
error  upon  the  case  of  Cooper  v.  German  2s'at 
Bank,  0  Colo.  App.  109,  47  Pac.  1041.  If 
there  is  any  announcement  In  the  opinion  In 
the  Cooper  Case  necessary  to  a  decisltni  of 
the  questions  involved  thei'eiu,  in  conflict 
with  the  conclusion  we  have  reached  in  this 
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case,  nameljr,  that  the  trial  court  erred  In 
exdndlDg  the  testimony  ofTered  to  establish 
the  purpose  for  which  the  note  here  sued 
npcHi  was  delivered,  It  must  be  clear  that  the 
oiAnlon  In  the  Cooper  Case  has  been  niodlfled 
by  later  opinions  In  the  same  court,  and  by 
numerous  opinions  by  our  Supreme  Court. 

As  we  read  the  statement  of  facts  In  the 
Cooper  Case,  the  announcement  of  the  court 
upon  the  question  here  under  consideration 
was  not  necessary  to  a  decision  of  the  ques- 
tions then  before  the  court,  and  the  same  ob- 
servation applies,  we  think,  to  the  opinion  In 
Welles  V.  Colo.  Nat  Life  Assnr.  Co.,  49  Colo. 
608,  113  Pac.  524.  Both  the  Welles  and  the 
Cooper  Cases  Involved  questions  of  pleading 
and  practice,  and  it  was  not,  as  we  read  the 
(pinions  in  those  cases,  necessary  to  deter- 
mine, or  even  consider,  the  qnestion  of  the 
admissibility  of  a  parol  agreement  for  the 
pnrpose  of  Tarying  or  effecttng  a  written  con- 
tract. 

In  the  Welles  Case  It  was  alleged,  concern- 
ing the  note  there  sued  upon: 

"That  before  Its  maturity  it  was  duly  Indorsed 
and  d«Uvered  to  the  olaintiff  who  became,  and 
now  is.  the  owner  and  bolder  thereof;  that  no 
part  of  said  note  has  been  paid;  that  there 
is  due  thereon  from  the  defendant' to  plaintiff 
a  certain  amount,  with  interest,"  etc 

It  appears  from  the  opinion  that  the  an- 
swer to  the  foregoing  allegations  was,  by  the 
trial  oonrt,  beld  bad  on  donurrer,  and,  the 
defendant,  electing  to  stand  upon  bis  answer, 
Judgment  was  rendered  against  him.  The 
Supreme  Court  found  that  the  answer  was 
fatally  defective  and  upheld  the  ruling  ot  the 
trial  court  Hence,  it  wlU  be  seen,  from  tbe 
pleadings  In  tbe  Welles  Case,  there  was  no 
denial  ttiat  tbe  note  sued  upon  had  been  duly 
iBdorsed  and  delivered  to  tbe  plaintiff  before 
maturity,  and  tbe  same  bad  not  been  paid. 
That  Is,  there  was  no  proper  d«ilal  of  ttiese 
allegations.  Furtbetmore,  the  Colorado  cases 
dted  In  Buroort  aC  tiia  announcement  made 
in  the  Wdles  Case,  pertaining  to  the  aoea- 
tion  bere  under  consideration,  were  of  a  date 
prior  to  the  adoption  of  our  Negotiable  In- 
strument Act 

In  tbe  Cooper  Case,  Immediately  preceding 
the  announcement  with  reference  to  oral 
agreements,  appeaijs  the  following: 

'*The  effect  of  the  so^IIed  Vcond  defense 
and  cross-complaint'  waa  to  impeach  and  de- 
stroy tbe  note.  The  iBsuea  presented  and  tried 
were  those  arising  out  of  an  alleged  verbal  con- 
tract made  between  the  defendants  at  tbe  time 
of  making  the  note,  isatiea  in  which  the  plain- 
tiff waa  not  a  party  and  in  which  it  had  no  in- 
terest and  which  were  no  defense  to  the  note 
agoinat  the  plaintiff."    (The  italics  are  oars.) 

We  can  add  nothing  to  the  ludd  argument 
of  Chief  Justice  Musser  In  Norman  v.  Mc- 
Carthy, supra,  and  of  Justice  Bailey  in  Sayre 
V.  Leonard,  supra  (both  later  cases  than 
Welles  V.  Colorado  N'at.  Life  Assur.  Co.), 
wherein  the  distinction  between  an  attempt 
to  vary  tbe  terms  of  a  written  contract  and 
an  attempt  to  deny  tbe  delivery  of  a  negotia- 


ble Instrument  as  a  completed  contract  is  set 
forth  with  much  clearness. 

For  the  errors  to  which  we  have  called  at- 
tention, the  judgment  must  be  reversed. 

Reversed. 


COLORADO   SPRINGS  &   I.   RT.  CO.  v. 
MERRILL.    (No.  4176.) 

(Court  of  Appeals  of  Colorado.   June  14,  1015.) 

1.  Neoligence  <^83  —  Proximate  Cause  — 
Last  Clear  CnA>XE  Doctrine. 

Where  the  negUsence  of  plaintiff  has  placed 
her  in  a  position  of  peril,  although  such  negli- 
gence is  operative  until  the  very  moment  of 
the  injury,  if  thereafter  defendant  observes, 
or  is  chargeable  with  notice  of,  such  peril,  and 
still  h'as  time  by  using  due  care  to  avoid  the 
injury,  then  the  prior  negligence  of  plaintiff 
will  not  be  deemed  as  contributing  to  tbe  in- 
jury, because  it  is  not  the  proximate  cause 
thereof;  tbe  later  negligence  of  defendant  be- 
ing the  sole  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  IIG;  Dec.  Dig.  «=»83.] 

2,  Stbbbt  Railroads  «=3ll4— Liabiut;  fob 
Injuries— Evidence. 

In  an  action  by  a  pedestrian  for  injuries 
in  being  struck  by  a  street  car  at  a  crossing, 
evidence  held  to  sostaln  a  finding  that  the  mo- 
torman  should  have  known  oC  her  ignorance  of 
the  impending  danger  and  that  he  could  have 
avoided  the  injury  by  the  exercise  of  due. care. 

[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  IHg.  H  239-250;  Dec.  Dig.  «=» 
114.] 

8.  StBXXrt  Baiuioads  4=:»118— LubiuTt  fox 

INJUB3E&— iNSTBUCTIOnS. 

In  an  action  by  a  pedestrian  for  injuries 
in  being  struck  by  a  street  car  at  a  crossiag, 
instracnons  as  to  the  care  required  of  plaintiff 
and  as  to  her  concurring  negligence  were  not 
rendered  misleading  by  tbe  addition  of  thi  words 
"upon  this  question,"  where  each  instruction 
stated  a  distinct  element,  proof  of  which  would 
defeat  plaintiff's  caose  of  action,  but  left  an 
opportunity  to  find  for  her  under  tbe  last  clear 
(^nce  doctrine. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  258-269;  Dec.  Dig.  «3» 
USJ 

Error  to  District  Court,  El  Paso  County ; 
W.  S.  Morris,  Judge. 

Action  by  Goldle  Merrill  against  tbe  Colo- 
rado Springs  ft  Interurban  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Chlnn  &  Strlckler,  of  Colorado  Springs,  for 
plaintiff  In  error.  W.  D.  Lombard  and  W.  N. 
Ruby,  both  of  Colorado  Springs,  for  defend- 
ant in  error. 

KING,  J.  Goldle  Merrill  brought  this  suit 
to  recover  damages  In  the  sum  of  $5,000  for 
personal  Injuries  sustained  by  her  when 
struck  by  a  car  of  the  Colorado  Springs  ft 
Interurban  Railway  Company,  at  the  Inter- 
section of  Klowa  and  Kl  Paso  streets,  In  the 
city  of  Colorado  Springs,  Colo.  She  had  a 
verdict  and  Judgment  for  ?1,S00.  The  rail- 
way company,  defendant  below,  now  claims 
that  tbe  trial  court  erred  In  refusing  to  di- 
rect a  verdict  for  It  as  defendant,  and  in 
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giving  certain  InstrnctlMia,  to  wbleh  It  ob- 
jected. Both  objecttonB  bave  th^  basis  In  the 
contention  that  a  recovery  by  plaintiff  Is 
barred  by  reason  of  ber  ctmtrlbatory  negli- 
gence, wlthont  which  the  acddoit  with  Its 
attendant  Injury  wonld  not  have  occurred. 

Inasmuch  as  the  verdict  of  the  Jury  has 
determined  the  credibility  of  the  witnesses 
and  the  preponderance  ot  the  evidence  In  fa- 
vor of  plalntur,  tile  facts  necessary  for  an  un- 
derstanding of  the  question  or  questions  to 
be  considered  must  be  found  In  the  evidence 
Introduced  for  the  plaintiff,  and  so  mudi  of 
that  introduced  by  the  defendant  as  Is  not 
disputed. 

Defendant  had  street  car  tracks  running 
east  and  west  on  Kiowa  street,  wblcb  crosses 
El  Paso  street  at  rtght  angles.  The  car 
which  struck  plaintiff  was  gc^ng  east  As 
it  aroroached  Bl  Paso  stieeti  it  could  be 
seen  for  a  distance  of  about  1300  feet,  by  a 
person  standing  at  the  Intersection  of  said 
streets,  the  view  being  nnobstmcted,  with  a 
slight  «ceptIon  produced  by  columns  sup- 
porting an  overhead  crossing  used  by  ithe 
Santa  F6  Railway  Company  for  Its  trains, 
which  crossed  Kiowa  street  about  86  feet 
west  from  the  point  where  the  accident  oc- 
curred. The  distance  from  the  curb  on  the 
south  side  of  Kiowa  street  to  the  street  car 
track  was  40.4  feet.  Plaintiff  was  walking 
northward  along  the  east  side  of  Bl  Paso 
street,  and  testified  tbat  when  she  reached 
the  curb,  and  before  stepping  Into  Kiowa 
street,  she  looked  both  east  and  west, '  but 
observed  no  car  approaching.  After  stepping 
Into  the  street,  she  has  no  recollection  of 
what  occurred  until  she  regained  conscious- 
ness some  days  thereafter  In  the  hospItaL 
U  is  shown  by  several  witnesss,  two  of  whom 
were  In  the  .front  part  of  the  approaching 
car,  and  one  on  the  south  line  of  Kiowa 
street,  about  200  feet  west  of  the  line  of  EL 
Paso  street,  when  the  car  passed  him,  that 
the  plaintiff  proceeded  directly  across  the 
street  and  track,  walking  at  an  ordinary 
I>ace,  looking  neither  to  the  right  nor  to  the 
left;  that  Immediately  after  she  had  step- 
ped across  the  north  rail  of  the  track  she 
was  struck  by  the  corner  of  the  car  over- 
hanging the  north  side  of  the  track ;  that 
the  car  was  traveling  about  25  miles  an  hour, 
and  did  not  slacken  its  speed,  nor  did  tho 
motomeer  make  any  effort  to  stop  the  car 
until  It  was  within  6  or  six  feet  of  plaintiff ; 
that,  when  the  car  reached  a  point  about  200 
feet  west  of  the  street  lntersecti<m,  the  plain- 
tiff was  within  3  or  4  feet  of  the  south  track, 
giving  no  Indication  that  she  was  aware  of 
tiie  approach  of  the  car,  and  that  it  was 
about  100  feet  from  ber  when  she  stq)ped  on 
the  tra<^;  that  a  bell  was  being  rung  on 
the  engine  of  a  Santa  F6  train  then  ap- 
pioodilng  the  overhead  crossing,  but  witness- 
es heard  no  bell  or  gong  sounded  on  the  car ; 
that  it  was  broad  daylight,  and  nothing  to 
hinder  the  motomeer  from  seeing  plaintiff 


while  she  was  ^noadilng  or  as  she  stepped 
on  the  track.  One  tbe  witnesses  rtdln« 
cm  the  car,  attracted  the  sttaatlon  of  the 
plaintiff  and  apprehending  Iter  danger,  st^ 
ped  to  the  side  of  the  iuotomeear  and  observ- 
ed the  a«dd«it,  looking  through  the  same 
window  the  motmieer  vas  using,  and  testl- 
fled  that  no  effort  was  made  to  stop  the  car 
until  it  was  "right  wto"  the  plalntUt.  The 
car  could  be  stopped,  by  use  of  the  appliances 
furnished,  in  20  feet  if  running  from  12  to 
IS  miles  per  hour,  as  testified  by  the  motor- 
neer,  in  60  feet  If  running  25  miles  per  hour. 
It  ran  about  88  feet  after  striking  plaintiff. 

[1]  1.  For  tbe  purposes  of  this  review,  It 
may  be  conceded  or  assumed  that  the  plain- 
tiff was  negligent,  In  that  she  did  not  exer- 
cise that  OTdinaiy  care  which  tihe  law  im- 
posed upon  her  to  look  and  listen  bef<nB  at- 
tempting to  croas  the  traclm  of  the  defendant 
It  is  clearly  proven,  and  we  think  oonceded 
by  her  counsel,  that  she  did  not  look  nor 
listen  at  a  time  or  polpt  wbea  sach  act  would 
hare  been  effectnaL  It  may  further  be  oon- 
ceded that  Boch  n^Ugence  of  plaintiff  was 
continuous  and  operative  from  the  time  she 
left  the  curb  until  she  reached  tbe  railway 
track  or  arrived  at  a  ptdnt  so  near  thereto 
that  a  passing  car  must  strike  her.  After 
reaching  the  ti-adc,  it  would  appear  that  fur- 
ther advancing  was  taking  her  out  of  dan- 
ger, and  not  into  It  The  railway  company 
contends  that  under  tbe  evldrace,  with  the 
foregoing  assumption,  the  doctrtne  of  the 
"last  clear  chance"  cannot  be  successfully  In- 
voked to  fix  liability  upon  it  for  the  reason 
that  there  was  no  ne^genoe  of  the  company 
supervening  subsequently  to  tbat  of  plaintiff 
— ^that  their  concurring  negligence  resulted 
In  the  injury — cltli^  in  support  of  its  con- 
trition the  case  of  Denver  City  Tramway  Co. 
V.  Cobb,  164  Fed.  41,  90  O.  C.  A,  459,  with 
its  C4^ious  citation  of  authorities,  and  also 
numerous  other  authorities.  Including  Denver 
City  Tramway  Co.  v.  Gustafson,  21  Cola 
App.'  478, 121  Pac.  1015,  and  Sagara  v.  Chica- 
go, B.  I.  &  P.  By.  Co.  (Sup.)  144  Pac.  881 ; 
and  further  insists  that  tbat  doctrine  does 
not  apply,  because,  as  It  is  said,  neither  the 
plaintiff's  negligence  nor  her  position  of  dan- 
ger or  peril  was  observed,  by  defendant's  mo- 
tomeer in  time  to  avoid  the  Injury.  Under 
the  "last  dear  chance"  doctrine,  as  adopted 
by  the  courts  of  this  state,  we  think  the  ap- 
plication of  the  rale  may  be  invoked  by  the 
plaintiff,  even  though  ber  negligence,  In  not 
looking  and  Ust^ing  for  the  approach  of 
the  car,  may  have  been  continuous  and  op- 
erative down  to  the  very  m«nent  of  the  in- 
Jury,  provided  the  evldoice  was  sach  that 
the  Jury  was  warranted  In  beUerlng  that  she 
was  not  aware  of  the  approach  of  the  car  un- 
til such  time  as  It  was  impossible  for  her  to 
extricate  herself  from  the  predicament  in 
which  her  negligence  liad  placed  her,  and.  aa 
the  other  hand,  In  believing  that  deteidanf  s 
motomeer  saw  plaintiff's  tiositlon  of  danger 
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In  tlina  to  avoid  th«  lajoiy,  u  an  otdlnarllr  | 
prudent  perwm  dundd  have  apprdiended  her  I 
peril,  bad  control  of  the  ettoatloB,  and  did 
not  take  the  &ctt<ai  necessary  to  aTold  it 
The  rale  as  ad<^ted  in  many  of  tlie  Ameri- 
cftn  states,  as  well  as  in  Bngland,  in  cases  of 
this  kind,  seems  to  be  that,  notwithstanding 
the  negltgeDce  of  the  plaintiff  had  placed  her 
in  a  position  of  peril,  nerertbeless,  if,  there- 
after, tbe  defendant  observed  the  peril  to 
which  she  was  subjected,  and  still  had  time, 
by  nslug  dne  care,  to  avoid  the  injury,  then 
the  prior  negligence  of  plaintiff  should  not 
be  deemed  as  contributing  to  the  resultt  be- 
cause It  was  in  no  just  sense  the  proximate 
cause  of  the  injury;  that  the  later  ne^- 
gence  of  defendant,  when  it  bad  a  chance  to  ' 
avoid  the  injury  by  the  use  of  due  care, 
would  be  not  only  the  proximate  cause,  but 
the  sole  cause  of  the  harm,  the  prior  negli- 
gence of  plaintiff  being  regarded  as  having  i 
created  only  a  condition  without  which  the 
injury  would  not  have  happened,  but  not  the 
cause  of  its  occurrence.  An  Interesting  dis- 
cussion of  this  question  Is  found  In  Modem 
American  Law,  vol.  2,  1  69  et  seq.  Such  we 
understand  to  be  the  interpretation  of  the 
rule  by  Mr.  Justice  Gabbert  in  Nichols  v.  C, 
B.  8t  Q.  R.  R.  Co.,  44  Colo.  501,  98  Pac.  808, 
the  facts  of  which  are  sufflclentty  similar  to 
those  in  the  instant  case  to  mabe  that  deci- 
sion a  precedent  for  this.  We  quote  from 
pages  B15,  516,  and  517  of  44  Colo.,  from  pag- 
es 814  and  815  of  98  Pac: 

"The  prindplfl  underlying  these  propoBitioDB 
is  that  the  party  who  has  the  last  opportunity 
of  avoifflug  injury  must  prevent  it  ii,  by  the 
exercise  of  rcBBonaUe  care,  he  could  do  so,  and, 
if  b«  does  not,  it  is  his  neglixence  in  this  respect, 
and  not  that  of  the  one  nrst  in  fault,  waich 
is  the  proximate  cease  of  the  Injury.  *  •  • 
The  Haij  to  exercise  dne  can  to  avoid  the  con- 
wquenoM  of  another's  negligence  arises  when  the 
ctreumstances  are  Eudh  that  an  ordinarily  pru- 
dent persMi  would  have  reason  to  apprehend 
its  existence.  *  *  *  It  is  not  necessary  that 
the  defendant  shoold  actually  know  of  the 
danger  to  which  the  plaintiff  Is  exposed,  but  it 
u  enough  If,  having  sufficient  notice  to  pot  a 
prudent  man  on  the  alert,  be  does  not  take  su<A 
precautions  as  a  prudent  man  would  take  on 
similar  notice.  *  *  *  Ordinary  care  on  the 
part  of  an  engineer  requires  vigilance  to  guard 
against  a  dangerous  situatiMi  reasonably  to  be 
apiR^hended,  as  well  as  one  actually  immlDent, 
ao  that  it  beeames  the  duty  of  an  engineer,  when 
he  sees  a  i>edeatiian  afwroachiug  a  public 
crosHUg  under  circumstances  which  would  lead 
him  to  believe,  as  an  ordinarily  prodait  per- 
son, that  such  pedestrian  is  not  aware  of  the 
a|>prosdiing  train,  to  tak4  such  steps  as  an  or- 
dinarily prudent  person  would  under  siniiUr 
circumstances  to  prevent  the  traveler  from  plac- 
ing himsdf  in  a  situation  of  danger  from  which 
it  wUl  be  imposidUs  to  ntricate  himself.  (Ci- 
tation of  cases.)  *  *  *  It  is  evident  that 
plaintiff  stepped  upon  the  tra<^  without  being 
aware  of  the  proximity  of  the  locomotive.  He 
bad  ^ven  no  indication  tliat  he  was  aware  of 
Its  approach.  He  was  in  psril  when  he  ap- 
proached the  track  without  looldng  the  sec- 
ond time  to  the  south  before  he  stepped  upon  it 
True,  it  was  not  imminent  until  he  stepped  upon 
the  trade  or  approaiHied  It  near  enough  to  be 
stmdk,  bat  the  employte  of  defendant  tm  the 
engine  had  that  knowledge  of  Ids  movements  and 
j^oxlmitar  to  ths  track  whidi  the  eaeixlss  ti\ 


I  reaB<mable  care  woold  have  impacted.  From 

I  this  knowledge  they  may  not  have  been  able  to 
determine  definitely  that  he  was  approac&ng 
the  track  without  knowledge  of  the  approach 
of  the  engine;  but  if  from  bis  behavior  and 
all  the  droomstsnces  It  should  have  occurred  to 
them,  as  reasonably  prudent  and  Intelligent 
persons,  that  be  did  not,  then  they  hod  notice 
of  the  danger  to  which  he  fras  exposed,  and  It 
would  have  been  their  duty  to  take  such  stoM 
as  reasonably  prudent  persons  would  and  could, 
under  similar  circumstances,  to  prevent  the  en- 
gine striking  him  if,  in  the  exercise  of  such 
care  and  taking  such  steps,  hii  injury  oould 
have  been  avoided." 

[2]  Applying  the  rule,  as  there  announced, 
to  the  circiunstanccs  of  this  case,  It  Is  dear 
that  there  was  suffldent  evidence  to  sustain 
a  Qnding  by  the  Jury  that  defendant's  mo- 
.  torneer  observed  the  plaintiff  approaching  the 
track  under  such  circumstances  that  an  or- 
dinarily prudent  person  should  have  known 
or  judged  that  she  was  in  peril  but  unccn- 
I  sdous  of  the  impending  danger ;  tbat  the 
motomeer  had  control  of  the  aituatioa  and 
had  icnowledge  of  It  in  plenty  of  time  to 
avoid  the  injury  by  oslng  the  appliances  at 
his  command ;  that  be  did  not  thereafter  ex- 
ercise due  caie,  and  therefore  defendant  is 
liable.  The  evidence  makes  the  case  pecul- 
iarly one  for  determination  by  a  Jury,  and 
its  findings  should  not  be  disturbed. 

Neither  the  decision,  nor  the  views  ex- 
pressed arguendo,  by  this  court  in  Denver 
City  Tramway  Co.  v.  Gnstafson,,  supra,  are 
controlling  In  this  case.  We  there  expressly 
held  that  the  "last  clear  chance"  doctrine 
was  not  involved,  inasmndi  as  the  Jury  was 
not  instructed  on  ttiat  subject  But,  if  any- 
thing in  that  opinion  conQicts  herewith.  It 
may  to  that  extent  be  regarded  as  overruled. 
We  find  nothing  in  the  Sagara  Case,  snpra,  to 
conflict  with  the  condosions  we  have  reach- 
ed. It  is  there  said  that  the  rule  is  "rea- 
sonable and  humane."  See,  also,  Catlett  v. 
Colorado  &  Southern  Ry.  Co.,  66  Colo.  463- 
476,  139  Pac.  14. 

[S]  2.  Hie  objection  urged  to  tlie  instrac- 
tions  given  will  be  understood  by  quoting 
No.  12,  which  r«ids  as  follows: 

'*rhc  court  instructs  the  jury  Qiat  It  Is  the 
duty  of  a  pedestrian  about  to  attempt  to  cross 
the  tracks  of  a  street  railway  company  to  Inok 
out  for  himself  or  herself,  and  to  exerdse  stich 
ordinary  care  as  would  be  exercised  by  a  rea- 
sonably prudent  person  under  the  attending  clr- 
oumstancea.  It  you  should  Snd  and  believe  from 
a  preponderance  or  greater  weight  of  the  evi- 
dence that  the  plaintiff,  before  stepping  upon 
the  car  tracks  of  the  defendant,  faued  to  exer- 
cise the  care  above  mentioned^  thm  yon  should 
find  in  fovor  of  the  defendant  upon  tAtt  omm- 
tion." 

The  objection  made  and  argued  Is  that  it 
was  error  to  add  tibe  w(Nrds  italicized.  The 
defendant,  by  Its  request  No.  5,  submitted 
the  identical  lastmctlon  quoted,  with  the 
exception  of  the  words  "npw  this  questlcm." 
Counsels'  contention  may  be  best  understood 
by  quoting  from  tbeir  Iwief  as  follows: 

"We  respectfully  insist  that  the  trial  oout 
committed  reverswle  error  in  adding  to  the 
defendant's  various  requests  the  words  'upon 
I  thia  oBflstion'  or  'npoii  thU  ptopotitioa,*  and 
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^vint  the  Bame,  as  so  amuided,  as  instnictloiu 
to  the  Jury." 

We  do  not  agree  with  counael  as  to  this  ob- 
jection. Bach  of  such  Instrnctlons  stated  a 
dlatlDCt  and  separable  eLement,  proof  of 
which  would  tend  to  defeat  plalntlfTa  cause 
of  action,  but  either  might  be  found  In  tsyoT 
of  the  defendant,  and  yet  plalntllf  would  be 
entitled  to  prevail  upon  the  theory  of  the 
"last  clear  chance."  In  other  words,  the 
jury  might  have  found  for  the  d^endant  up- 
on either  or  all  of  the  questions  submitted  in 
the  Instructions  objected  to,  upon  the  ques- 
tion of  the  concurring  ne^Ugence  of  the 
plaintiff,  and  still  have  found  for  the  plain- 
tiff, because  the  defendant  had  a  clear 
chance  to  avoid  the  accident  Perhaps  words 
m^t  have  been  chosen  that  would  more 
clearly  exi^ess  the  meaning  of  the  court,  but 
we  think  the  jury  could  not  have  been  mis- 
led aa  to  the  meaning,  for  It  seems  dear 
that  the  words  "upon  this  Question"  had  ref- 
erence to  the  duty  of  the  plaintiff  and  the 
ordinary  care  that  must  be  exercised  by  her, 
ftiUure  of  which  would  conatitnte  negligence. 

Finding  no  error,  the  Judgment  will  be  af- 
firmed. 


STEARNS  v.  JEWBIi.    (No.  4179.) 
(Cburt  of  Appeab  of  Colorado^  June  14, 1915.) 

1.  GOVBKAMTS  «=S»40— "SEMIN"  — OONBTBUC- 

"^on.  ,    .  „ 

A  covenant  that  the  srantors  were  lawfully 
seised  of  the  premises  amounts  to  a  covenant 
that  they  were  in  actual  or  constructive  posses- 
sion ;  tbe  word  "seisin"  Incinding  poSBesslon, 
actual  or  constructive,  as  derived  from  the  hold- 
iog  of  tbe  legal  title. 

[Ed.  Note.— For  other  caaes,  see  Covenants, 
Cent  Dig.  «  41 ;  Dec  Dig.  ^40.  ^ 

For  other  deanitions,  tee  Words  and  Phrases, 
First  and  Second  Series,  Seirin.] 

2.  CovENAms  ^s04— Bbbach— GOVElTAin'  OF 
Seisin — Lawfully  Seised. 

Where  land  to  which  the  grantors  held  le- 

f;al  title  was  in  possession  of  another  wlio  mere- 
y  claimed  under  a  mistaken  idea  as  to  bound- 
ary, a  covenant  that  tbe  grantors  were  lawfully 
seised  was  not  breadied. 

[Ed.  Note.— E\)r  other  cases,  see  Covenants. 
Gent  Dig.  SS  104-109;  Dec.  Dig.  «=»91.] 

3.  Covenants  ^=»&4—BaBACH— Covenant  of 
Seisin. 

A  covenant  that  the  grantors  were  lawfully 
seised  of  tbe  premises  is  not  breached  by  an  ad- 
verse possession  srisine  more  than  a  year  after 
execution  of  tbe  deed. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  U  104-109;  Dec.  Dig.  «3=>94.] 

4.  Covenants  *»100— Waebaniy— Bbeach. 

A  warranty  against  all  lawful  daims  is 
not  brewdied  by  the  assertion  of  on  unlawful 

ciaim. 

(Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  H  180-155;  Dec.  Dig,  «=»100.1 

0.  Evidence  ^»91-f  LEAniHO— Buboeh  or 

Pboof. 

Where  the  complaint  set  up  breach  of  a 
covenant  that  the  grantors  were  lawfully  seised, 
and  tbe  answer,  which  averred  that  the  posses- 


sion of  another  was  not  advene,  'was  traversed, 

plaintiff  has  the  burden  of  proof. 
[Ed.  Note.— For  other  cases,  see  Evidence, 

Cent.  Dig.  jt  113;  Dec.  Dig.  «=>91.] 

6.  Pleading  «=»194  —  DEiiuBaEB  — Sustain- 
ing. 

In  an  action  for  breach  of  a  covenant  In  a 

deed  where  recovery  of  expensefl  incurred  in 
ousting  a  third  person  was  sought,  a  demurrer 
should  not  be  sustained  to  tbe  answer,  which 
questioned  the  amount. 

[Ed,  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  II  444,  445,  446,  440-462;  Dec  Dig. 
«s»194.] 

Error  to  District  Court,  Morgan  County ; 
H,  P.  Burke,  Judge. 

Action  by  Ray  W.  Jewel  against  Franlc 
Steams.  There  ms  a  Judgment  for  ]^n- 
tlff,  and  defendant  toinga  error.  Reversed 
and  remanded. 

T.  M,  Morrow,  of  Denver,  for  plaintiff  In 
error.  James  E.  Jewel,  of  Ft  Morgan,  for 
defendant  in  error. 

MORGAN,  J.  Jewel  had  Judgment  In  his 
action  against  Stearns  to  recover  damages 
for  breach  of  covenants  In  a  conveyance  of 
land.  Stearns  assigns  error  to  the  order 
overruling  his  demurrer  to  the  complaint,  to 
the  order  sustaining  a  demurrer  to  his  an- 
swer, and  to  tbe  entry  of  judgment  against 
him,  which  will  be  considered  in  tbe  above 
order. 

[1]  First  the  plaintiff  alleged:  That  the 
defendant  gave  him' a  warranty  deed,  setting 
out  a  copy  of  It,  conveying  some  Nebraska 
land,  with  the  following  covenants: 

"And  we  do  hereby  covenant  with  tbe  said 
grantee,  and  with  bis  heirs  and  assigns  forever, 
that  we  are  lawfully  seised  of  said  premises; 
that  they  are  free  from  incumbrances  except 
taxes  tor  tbe  year  1911  and  thereafter;  that 
we  have  good  right  and  lawful  authority  to 
sell  tbe  same;  and  we  do  hereby  covenant  to 
warrant  and  defend  the  title  to  said  proniseB 
against  the  lawful  claims  of  all  persona  whom- 
soever." 

That  when  the  deed  was  given  Humphrey 
Smith  was,  and  that  defendant  knew  It  In 
actual,  adverse  possession  of  20  acres  of  the 
land  and  had  it  fenced.  That  as  soon  as  he 
learned,  which  was  about  one  year  after  the 
deed  was  given,  that  Smith  was  in  posses- 
sion, be  demanded  possession  of  him,  which 
was  refused,  and  that  he  then  requested  the 
defendant  to  dispossess  Smith  and  deliver 
possession  to  him,  which  the  defendant  re- 
fused to  da  That  plaintiff  then  sued  Smith, 
and  recovered  the  pbssesslon.  That  by  rea- 
son of  the  breach  of  the  covenants  aforesaid 
the  defendant  became  Indebted  to  hlra  for 
his  expenses  In  said  suit  against  Smith,  stat- 
ing the  amount. 

It  is  contended  that  the  deed  (Joes  not  con- 
tain any  covenant  of  posseBSlou,  and  con- 
tains no  warranty  against  unlawful  claims. 
It  seems  nnnecessary  to  consider  tbe  conten- 
tion that  the  deed  contains  no  warranty 
against  unlawful  claims,  as  the  plain  lan- 
guage of  the  covenant  of  warranty  is  to  de- 
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tend  "against  tte  lawful  <flalina  ot  all  per- 
aona  wbomsoever."  Tb^  contention  in  the 
briefs,  boUk  uptHi  tbe  dttnurrer  to  tbe  eoni- 
Idalut  and  the  demnrrar  to  tbe  answer,  aris- 
es upon  tbe  meaning  of  tbe  words  "lawfully 
seised."  These  words,  like  "livery  of  seisin," 
do  not  mean  anything  In  this  age,  other  tbau 
what  tbey  have  been  construed  to  mean  by 
Judicial  decisions,  and  as  defined  by  text- 
writers.  It  is  unfortunate  that  tbey  are  now 
used  in  a  deed  at  all.  There  Is  not  one  sell- 
er or  purchaser  of  land  In  a  dozen  who  knows 
what  a  covenant  of  seisin  Is.  Such  words  as 
seisin,  fee  simple,  hereditaments,  Indenture, 
these  prerants.  Indefeasible  estate  of  inher- 
itance, and  other  ancient  terms  have  long 
since  outlived  their  usefulness,  In  conveyanc- 
ing, and  by  legislation  should  be  displaced  by 
modern  substitutes  that  disclose  a  meaning 
to  the  ordinary  business  man.  Common  un- 
derstanding between  a  seller  and  buyer  of 
anything  would  lead  the  purchaser  to  be- 
ileve  that  the  seller  could  and  would  deliver, 
not  merely  the  right  to  the  thing  sold,  but 
the  thing  itself.  When  a  man  buys  a  thing 
be  does  not  anticipate  that  be  will  have  to 
sue  for  the  possession  of  it.  However,  the 
seller  and  buyer  of  this  land  put  their  agree- 
ment into  a  deed  containing  certain  cove- 
nants, one  of  which  is,  'that  tbe  seller  was 
"lawfully  seised"  of  the  premises  conveyed, 
and,  under  the  law,  they  are  bound  by  tbe 
terms  used.  If  the  deed  had  stated  that  the 
grantor  bad  good  title  and  could  and  would 
deliver  to  tbe  grantee  the  actual  possession, 
or  its  equivalent,  it  would  have  expressed  a 
proper  understanding,  unless  the  seller  did 
not  intend  to  covenant  to  that  extent. 

Deeds  usually  contain  covenants  concern- 
ing seisin,  good  right  to  convey,  quiet  enjoy- 
ment, against  Incumbrances,  followed  by  a 
general  warranty.  The  deed  under  consid- 
eration contained  no  other  covenants  than 
the  above  quotation  from  it,  but  it  Is  believed 
that  it  contains,  under  a  proper  construction, 
all  of  tbe  usual  covenants,  only  one  of  which, 
however,  if  any,  was  broken,  that  Is,  accord- 
ing to  the  allegations  of  the  complaint,  and 
that  is  the  covenant  of  sel^n.  The  author- 
ities are  all  to  the  effect  that  "lawfully  seis- 
ed" includes  Tight  to  convey,  and  none  of 
them  go  quite  so  far  as  to  say  that  the  Idea 
of  possession,  actual  or  constructive.  Is  elim- 
inated. So,  with  no  other  covenant  of  pos- 
session, the  term  "lawfnlly  seised,"  as  used 
In  the  deed  herein,  ought  to  he  construed  to 
include  it  "Uvery  of  seisin"  at  common 
law,  ttom  wbldk  term  the  word  "seisin"  In 
our  deeds  Is  unquestionably  derived,  meant 
delivery  of  actual  po^^session ;  and  to  divorce 
the  word  "seisin"  from  all  Idea  of  posses- 
sion, as  contended  fOT,  would  be  contrary  to 
ordinary  legal  rules  of  construction.  Web- 
ster defines  "seisin"  by  the  one  word,  "pos- 
session." The  authorities  distinguish  be- 
tween seisin  in  deed  or  in  fact,  which  tbey  call 
actual  possession,  and  seisin  In  law,  which 
they  define  as  the  rlgbt  to  immediate  posses- 


sion. In  Jenkins  t.  Faliey  (N,  T.)  11  Hun,  301. 
it  Is  said  that  seisin  at  common  law  signifies 
possession.  In  tbe  case  of  North.  Pac.  R.  R. 
V.  Cannon  (a  C.)  46  Fed.  222,  232,  It  is  said 
that  seisin  means  po^esslon.  Tbe  word  sei- 
sin, under  the  authorities,  includes,  also,  tbe 
covenant  of  "right  to  amvey,"  but,  as  this 
deed  contains  a  s^mrate  covenant  of  the 
right  to  convey,  it  seems  plausible  that  the 
words,  "lawfully  seised,"  were  intended  to 
refer  to  possession  alone.  Devlin  on  Deeds 
(3d  Ed.)  8  8S9,  says: 

"Unless  there  is  some  statutory  regulation  to 
the  contrary,  the  rule  is  that  a  covenant  of 
seisin,  where  the  grantor  has  no  poBsessioo,  ei- 
ther actual  or  constructive,  is  broken  as  soon 
us  made." 

This  text  is  supported  by  decisions  dis- 
closing the  weight  of  authority  of  the  present 
day,  among  which  is  the  case  of  Hayden  v. 
Patterson,  39  Colo.  15.  18,  88  Pac.  437,  438, 
In  which  It  is  said: 

"Where  a  grantor  conveys  land  to  wbidi  he 
baa  no  title,  particularly  if  he  is  out  of  posses- 
sion, bis  covenaDte  of  seisin  and  ri^t  to  con- 
vey are  broken  as  soon  as  made." 

Tbe  same  was  held  in  Adams  v.  Schiffer,  11 
Colo.  15,  36,  17  Pac.  21,  82,  7  Am.  St.  Bep. 
202.  There  it  is  said: 

"The  covenant  of  right  to  convey  amounts  to 
a  covenant  of  seisin ;  they  are  synonymous. 
The  principles  and  practice  applicable  to  the 
one  apply  to  the  other.  3  Washb.  Heal  Prop. 
448;  Will.  Real  Est  415;  Rickert  v.  Snyder, 
9  Wend.  (N.  Y.)  421.  There  was  no  breach  o£ 
this  covenant,  as,  at  the  time  of  the  conveyance, 
Adams  was  in  possession  ot  the  property  con- 
veyed, and  had  a  right  to  .convey,  witkm  the 
meaning  of  tbe  covenant.  8  Wasbtk  Real  Prop. 
449." 

The  same  was  held  In  a  later  case  (Sey- 
fried  T.  Ettoblaucb,  44  Colo.  86,  90,  96  Pac. 
993).  In  the  case  of  Allen  v.  AUen,  48  Minn. 
462,  61  N.  W.  473,  the  court  said: 

"A  covenant  of  seisin  is  broken  if  the  cove- 
nantor has  not  the  possession,  the  risht  of  pos- 
session, and  the  complete  legal  title. 

The  above  language  is  taken  from  the  case 
of  Fltzhugh  V.  Croghan,  2  J.  J.  Marsh.  (Ky.) 
429, 19  Am.  Dec.  139,  cited  In  Rawle  on  Cove- 
nants for  Title,  page  58.  In  the  case  of 
Pierce  v.  Johnson,  4  Vt  247,  tbe  court  said: 

"That  the  covenant  of  seisin  is  satisfied  by 
possession  without  title  cannot  well  be  recon- 
ciled to  sound  reason,  except  when  applied  to 
the  naked  covenant  of  seisin,  without  any  words 
that  imply  any  other  right  but  mere  posses- 
sion." 

It  follows  therefore  that,  as  Smith  was  In 
the  actual  adverse  possession  of  part  of  the 
land  when  the  deed  was  made,  as  distinctly 
alleged  In  the  complaint,  the  defendant  oould 
not  have  been  In  either  tbe  actual  or  con- 
structive possession  thereof,  and.  the  cove* 
nant  of  seisin  was  broken  aa  soon  as  the 
deed  was  madet,  and  the  demurrer  was  prop- 
erly overruled. 

[2]  Second,  the  answer  discloses  a  differ* 
ent  state  of  facts.  It  stated  that  Smith  was 
not  in  the  adverse  possession  of  the  20  acres, 
dlsckMlng  that  tbe  covenant  of  seisin  was  not 
broken,  u  aHtears  from  the  aUegatlon  ot  tbe 
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complaint,  ADd  stated  a  cause  of  defense, 
and  an  lanie  was  thus  made  as  to  wbat  kind 
of  possesion  Smith  held  when  the  deed  was 
made.  The  answer  sets  forth  a  state  of 
facts  showing  that  Smith  was  not  In  the  ad- 
verse possession  claiming  absolute  ownership 
of  the  20  acres,  but  was  in  tbe  conditional 
possession  thereof,  believing  it  was  a  part  of 
his  own  land,  with  no  intention  to  claim  It 
as  his  own.  If  the  boundary  line,  between 
Mm  and  the  plaintilTs  land,  was  at  a  differ- 
ent place  from  where  he  thought  It  was.  If 
the  legal  title  of  the  covenantor  drew  to  it 
tbe  constructive  possession,  as  In  the  case  of 
vacant  and  unoccupied  lands,  then  the  cove- 
nant of  seisin,  according  to  the  answer,  was 
not  broken,  and  It  was  error  to  sustain  the 
demurrer,  and  for  Oxia  reason  the  case  must 
be  reversed. 

It  may  seem,  on  first  impression,  that  the 
legal  title  does  not  draw  to  It  the  construc- 
tive possession  of  land  which  Is  In  the  actu- 
al possession  of  another,  and  that  this  Is  true 
only  In  case  of  vacant  and  unoccupied  land; 
but  It  conclusively  ai;^>ears  from  the  author- 
ities that  this  is  true  even  as  to  land  occu- 
iHed  by  another,  If  such  occupation  Is  such 
as  that  described  in  the  answer.  It  Is  said 
in  tbe  case  of  ^ter  v.  Ralson,  6  Mete. 
(Mass.)  439.  444: 

"If  there  Is  a  tortious  imssesslon,  not  amount- 
ins  to  a  disseisin,  the  constmctlve  possession, 
S8  between  the  tort-feasor  and  the  party  having 
tbe  legal  title,  is  c(Huidsred  as  continuing  in 
him  who  has  the  rigbt" 

It  la  said  In  Ft  Dearborn  Lodge  Eleln 
et  aL,  115  111.  177,  183,  3  N.  a  272,  274,  56 
Am.  Rep.  133,  that: 

"We  desire  to  emphasize  the  statement  that 
mere  occupancy  does  not  constitute  *sei8ln,'  in 
the  lesal  saise  of  that  term,  even  in  the  case  of 
a  tortious  or  unlawful  seisin.  One  may  be  in 
the  occupancy  of  land  aa  a  mere  squatter,  with- 
out any  pretense  of  claim,  when,  in  contempla- 
tion of  law,  even  tbe  possession  is  in  another. 

•  •  •  It  will,  however,  be  sufficiently  accu- 
rate for  the  purposes  of  the  present  discussion 
to  deQne  possession,  in  the  connection  indicated, 
to  be  that  position  or  relation  which  one  occu- 
pies with  respect  to  a  particular  piece  of  land 
which  gives  to  him  its  use  and  control,  and  ex- 
cludes all  others  from  a  like  use  or  control. 

*  *  *  Seisin,  then,  in  a  legal  sense,  means 
possession  with  tbe  intention  of  asserting  a 
claim  to  a  freehold  estate  in  the  premises 
added." 

ApE^in«  the  same  law  as  contained  in 
the  authorltleB  dted  under  the  first  conten- 
tioa,  that  the  covenant  of  seisin  contains 
not  only  possession  hot  title,  and  considering 
the  allegations  of  the  answer  as  proved, 
.Bmlth  was  not  seised  of  the  20  acres  as  to  tbe 
true  owner ;  his  possession  did  not  amount  to 
a  dlsseidn;  therefore  Steams  beft>re  con- 
reylng  and  Jewel  thereafter  was  seised  of 
the  20  acres.  Aoanrdlng  to  the  Slater  Case, 
sopra,  Smith  was  seised  as  to  all  the  world 
mcept  as  to  the  true  owner.  In  other  words, 
nnless  tbe  possessor  of  the  land  holds  adrerse- 
l7  to  the  true  owner,  the  legal  or  CMistruc- 
tiTB-  possession  Is  In  the  true  owner;  and, 
M  DeTUn  aasUt  it  tbe  actual  or  constructlTe 


possession  was  In  the  grantor  at  tbe  time  of 
the  conveyance  the  covenant  of  seisin  la  not 
broken,   it  is  stated  in  1  Gyc  1067: 

"According  to  the  great  weight  of  authority, 
where  tbe  occupation  of  the  land  Is  by  a  mere 
mistake,  and  with  no  intention  im  dw  part  ot 
tbe  occupant  to  claim  as  his  own  land  whidi 
does  pot  belong  to  him,  bnt  be  Intoids  to  daim 
only  to  the  tme  line  wbower  tt'may  the 
holding  Is  not  adverse." 

In  Grube  v.  Wells,  34  Iowa,  148.  it  Is  said: 

"An  easMtial  ingredient  of  adverse  possession 
to  a  daim  of  right  hostile  to  the  true  owner. 
So,  If  one  enter  upon  the  land  of  another,  with- 
out any  color  of  title  or  claim  of  ri^t,  the  pos- 
session thus  acquired  is  not  adverse,  but  the 
possessor  will  be  deemed  by  tbe  law  to  hold 
under  the  legal  owner.  In  sudi  a  case  no 
length  of  possession  will  make  it  adverse.'* 

.  In  Worcester  v.  Lord,  50  Me.  206,  96 
Am.  Dec.  456,  the  court  said: 

"To  make  a  disseisin  in  fact,  there  must  be  an 
intention  on  the  part  of  the  party  assuming 
possession  to  assert  title  in  himself. 

In  Preble  t.  BCalne  Central  B.  B.  Co.,  85 
Ue.  260,  27  AtL  149,  21  L.  a  A.  829,  834,  35 
Am.  St  Rep.  866^  it  Is  said: 

"If,  on  the  other  hand,  a  party  through  ig- 
norance, Inadvertence,  or  mistake  occupies  up 
to  a  given  fence  beyond  his  actual  boundary 
because  he  believes  ft  to  be  the  tone  line,  but 
has  no  tntmtion  to  claim  title  to  that  eztoit  if 
it  should  be  ascertained  that  the  fence  was  on 
his  neighbor's  land,  an  indispensable  element 
of  adverse  possession  Is  wanting.  In  such  a 
case  tbe  intent  to  claim  title  exists  oa\j  upon 
the  condition  that  tbe  fence  is  on  the  true  line. 
Tbe  intention  to  not  absolute,  but  provifdonaU 
and  tbe  possession  is  not  adverse." 

In  Schad  v.  Sharp,  95  Mo.  673,  678,  8  S. 
W.  549,  550,  the  court  said: 

"  *It  to  the  well-settled  law  in  thia  state  that 
when  two  adjoining  proprietors  are  divided  by 
a  fence  which  they  suppose  to  be  the  true  line, 
eadi  dalming  only  to  the  true  line,  they  are 
not  bound  by  tbe  supposed  line,  but  must  con- 
form to  the  true  line  when  ascertained.'  Jacobs 
V.  Mosely.  91  Mo.  457  [4  S.  W.  135];  Thonia.. 
V.  Habb,  45  Mo.  384.  Their  possession  under 
mistake  or  ignorance  of  tbe  true  line  dividing 
their  premises,  and  without  intending  to  claim 
beyond  tbe  true  line  when  discovered,  will  not 
work  a  disseisin  in  favor  of  either  party.  Houx 
V.  B'atton,  68  Mo.  84 ;  St  Louto  University  v. 
McCune,  28  Mo.  481." 

The  case  of  Grube  v.  Wells,  supra,  baa 
been  followed  In  a  number  of  later  Iowa 
cases  cited  in  the  latest  case  of  Griffin  v. 
Brown  (Iowa)  149  N.  W.  833.  The  weight 
of  authority  is  In  accordance  with  the  Iowa 
cases,  and  tbe  same  principle  has  been  an- 
nounced in  this  state.  In  the  case  of  Evans 
V.  W^ch,  29  Colo.  8G0,  363,  68  Poc.  776^  779, 
U  la  said: 

"Defendants  recognise  the  rule  that  tbe  own- 
ership of  tbe  fee  draws  to  it  a  constructive  pos- 
session, sod  that  such  constructive  possession 
continues  until  it  to  destroyed  by  an  actual 
adverse  possession." 

It  Is  said  In  Beaver  Brook  Co.  t.  St. 
Vtaln  Co.,  6  Colo.  App.  130. 184,  40  Pa&  1006, 
1067,  although  on  a  reverse  state  of  facta, 

that: 

"If  the  intention  was  to  show  ccmstructlve 
possession  by  reason  of  title,  tta«e  wss  a  mis- 
conception of  the  law  of  tbe  case.  The  rule  of 
law  to  well  settled  that  there  can  be  no  ooa- 
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structtve  pamwioa  Iv  vixtM  imC  title  whmx 
there  ia  an  aetnal  MiwrM  holding."  (ItaUcs 

DiQe.) 

It  it  be  Bi4>pofled  that  Smltb  had  sued 
Jewel  for  the  possession  of  the  20  acres  and 
bad  recovered,  under  the  Qsnal  rule,  Steams 
wonld  have  been  liable  to  Jewel :  but,  under 
the  answer,  such  recovei?  would  have  diown 
that  the  fence  was  In  the  right  place,  and 
that  Sndtb  bad  never  claimed  any  <^  the 
land  conreyed.  So,  It  appe^  that  flie  only 
lasue  between  the  parties  In  the  inilt  between 
Jewel  and  Smith  was  the  locaUon  of  the 
boundary  line,  although  the  suit  was  In  eject- 
ment It  seems  clear  that  if  a  grantor  be  in 
the  actual  or  constructlTe  possession  of  land, 
his  covenant  of  seisin  la  not  broken  by  the 
mere  ftct  that  another  la  in  possession,  un- 
less such  possession  is  antagonistic  and  ad- 
verse. Tbe  answer  stated  tacts  sufficient 
to  sSiow  that  the  possession  of  Smltb  was  not 
antagonistic  or  adverse  to  Steams,  at  tbe 
time  the  deed  was  made,  and  hence  the  cove- 
nant of  seisin  was  not  broken.  If  the  facts 
•0  stated  are  true,  which  must  be  determined 
by  a  trlaL 

[3]  Tbe  refusal  to  deliver  possession  to 
Jewel  by  Smltb,  wbleh  is  adndtted  in  the 
answer,  took  place  one  year  after  the  deed 
ms  made,  and  even  if  such  refusal  could  be 
considered  as  evidence  of  an  adverse  posses- 
sion, it  wonld  be  too  late  to  come  within 
the  covenant  of  seisin,  bat  would  possibly 
come  wltbln  tbe  covenant  of  qolet  enjoyment, 
or  wananty,  provided  the  refusal  was  based 
upon  a  claim  of  ownership  and  not  upon  un- 
certainty as  to  the  dividing  line.  The  ad- 
verse  holding,  In  order  to  constitute  8u<A  a 
possession  as  would  ^ect  a  breach  of  tbe 
coveiwnt  of  velsin,  must  be  a  possession  held 
at  the  time  the  deed  Is  made.  This  Is  inns' 
trated  In  the  case  of  Gay  v.  Mitchell,  8S  Oa. 
139, 141,  89  Am.  Dec.  278,  where  it  is  said: 

"PoBsessioD  that  in  its  commencement  is  not 
adrerne  becomes  adverse  only  when  the  holder, 
chsDplDg  his  mind,  intends  it  to  become  ad- 
vprse"  and  there  is  united  with  such  cbanfce  ma 
intent  and  knowledge  thereof  on  the  part  of  tbe 
true  owner. 

[4]  However,  this  refusal  on  tiie  part  ot 
Smith  would  not  even  come  within  the  cove- 
nant of  warran;y,  because  It  was  not  an  un- 
lawful claim,  as  shown  by  the  judgment  aet 
forth  In  the  complaint  The  warranty  was 
agnlnst  lawful  claims  only. 

[I]  On  another  trial,  the  plaintiff  may 
deny  the  statements  of  the  answer  as  to  the 
kind  of  possession,  whether  adverse  or  not, 
or  the  court  may  consider  the  Issue  sufficient- 
ly drawn  by  tbe  complaint  and  answer,  and 
such  issue  ot  fact  may  be  determined;  and 
It  seems  the  burden  of  proof  would  be  upon 
the  plaintiff.  Svana  v.  Welch,  supra;  Up- 
bam  V.  Weiasbaar,  28  Cola  An*.  277, 280, 128 
Fac.  1129. 

[I]  There  la  another  issue  formed  by  tbe 
pleadings  which  furnishes  another  reason 

why  it  was  error  to  sustain  the  demurrer  to 


the  answer,  the  Issue  as  to  tbe  expeoMS. 
Plaintiff  alleged  that  he  had  expended  a  cer- 
tain sum  of  money  In  the  lawsuit  ejecting 
Smith,  and  defendant  denied  It;  and  if  tbe 
court  or  jury  should  find  tbe  facta  as  t» 
Smith's  possession  as  alleged  In  tbe  com- 
plaint the  issue  as  to  the  expenses,  especially 
the  amount  thereof,  would  have  to  be  deter^ 
mined;  it  the  court  or  jury  should  find  the 
possession  of  Smith  was  as  alleged  in  the 
answer,  the  expenses  would  then  become  im- 
material, and  Judgment  would  go  for  the  de- 
fendant 

The  Jndgmoit  is  therefore  reversed,  with 
directions  to  overrule  the  demurrer  to  tiie  an- 
swer, and  for  further  proceedlnga  In  ac- 
oordance  with  this  opinion. 


THOMPSON  T.  BOWK.    (No.  4161.) 
(Court  oi  Appeals  of  Colorado.  June  14, 191SJ 

1.  COBTOBATIOHS    ^s>149  —  PUBCHAflSB  OW 

MOBTGAGED  PBQPKBTT  —  ZHHOCBNT  PCB- 
OHASEB—EVIOEnCE. 

A  purdiaser  oi  land  gave  a  mortgage  tiiere- 
on  and  on  stock  In  an  IrrigatiMi  company  far- 
nisbing  water  for  the  land.  He  subsequently 
conveyed  the  land  and  assigned  tbe  stock  to  a 
corporation  who  assumed  tbe  payment  of  the 
mortgage  debt  The  stock  was  transtored  on 
the  boon  of  the  irrigation  company  to  the  cor- 
poration without  any  other  cooaideratlon  than 
was  paid  by  it  for  the  property  conveyed  to  it 
A  third  person  had  tbe  stock  transferred  to  him- 
self on  Uie  books  of  the  irrigation  company  by 
presenting  to  the  secretan  uiereof  an  sasignea 
certificate  of  the  stock  trots  the  corporation. 
He  knew  that  the  stock  was  the  source  of  the 
water  used  to  irrigate  the  land,  and  be  intended 
to  hold  the  stock  so  that  it  could  be  transferred 
with  tlie  land  in  case  of  a  sale.  He  understood 
that  the  mortgage  inriuded  tbe  stock.  ifeU, 
that  he  was  not  a  bona  fide  holder  of  the  stock 
and  was  not  an  innocent  purchaser  for  value, 
but  took  the  same  subject  to  the  mortgage. 

[Ed.  Note.'For  other  eases,  see  Corporations, 
Cent  Dig.  H  689-«46;  Dee.  Dig.  «b148.] 

2.  Ohatixl  HoBxaaoxs  ^165— VAuorrr— 

BiGBT  TO  Attack  Validitt. 

One  who  was  not  a  bona  fide  holder  of 
stock  included  in  a  diattel  mortgage,  and  wlio 
claimed  under  one  who  bad  assomed  to  pay 
the  mortgage,  was  in  effect  a  par^  to  tbe  mortr 
gage,  valid  as  between  them,  without  a  com- 
pliance with  Rev.  St.  1908.  |  615,  providing  fur 
tbe  recording  of  an  annual  statement  since  un- 
der section  610  a  chattel  mortgage  is  valid  be- 
tween the  parties  untU  the  iodebtedaess  secur- 
ed thereby  is  paid. 

[Ed.  Kote.— For  other  cares,  see  Chattel  Mort- 
CenL  Dig.  ff  -2&1.  270;  Dec  Uig.  «=» 

Error  to  District  Court,  Mesa  County: 
Thomas  J.  Black,  Judge. 

Action  by  George  E.  Rowe  against  Clem- 
ent Thompson.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Wheeler  *  Welser,  «t  Qnuid  JonctlDn.  and 
Alderman  ft  (^aik,  of  Bralnard,  Minn.,  for 
plaintiff  in  error.  Smest  Leavertoa  and 
U.  U  Morrison,  both  of  Grand  Junction,  tor 
defendant  in  error. 
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MOBQAN,  J.  Rowe,  the  assignee  of  some  I 
notes  and  the  mortgage  securing  tbem,  bad 
a  decree  In  the  lower  court  In  his  two  suits, 
consolidated  and  tried  as  one,  foreclosing  his 
mortgage  oil  the  real  estate  and  some  stock 
In  the  Irrigation  company  furnishing  water 
for  the  land  mortgaged.  The  mortgagor  had 
bought  the  land  and  had  forthwith  given  the 
mortgage  to  his  grantors,  probably  to  secure 
the  purchase  price,  and  never  had  but  one 
certtflcat^  which  was  for  29  shares  of  stock 
out  of  the  189  shares  which  belonged  to  his 
grantors,  turned  over  to  him,  or  transferred 
to  him  on  the  books  of  the  Irrigation  ^(Mupa- 
ny,  or  In  any  other  way,  exceiH;  as  to  the  29 
shares,  unless  It  was  done  by  the  deed  which 
be  received  from  his  grantors.  The  certifi- 
cate for  the  remaining  shares,  it  appears, 
hnd  been  lost;  consequently  the  189  shares 
repiained,  so  tar  as  the  books  of  the  company 
showed,  in  the  name  of  his  grantors,  who 
were  also  his  mortgagees,  for  about  a  month 
after  the  mortgage  was  given.  The  only  ef- 
fort to  transfer  the  stock  to  the  mortgagees, 
or  to  their  assignee,  Bow%  was  by  the  fol- 
lowing words  In  the  mortgage: 

"Together  with  any  and  all  ditch  and  water 
ilshtB  includinE  any  ditch  stock  in  the  Grand 
Valley  Irrigation  Company,  furnishtog  water 
for  the  irri(;ation  of  said  land,  being  about  S9 
statute  inches." 

About  a  month  after  the  mortgage  was 
iLvea,  the  mortgagor  sold  and  ttrnveyed  the 
land,  and  had  the  stock  duly  assigned  to  a 
corporation  of  which  he  was  the  secretary 
and  a  director,  which  grantee  assumed  and 
agreed  to  pay  the  mortgage  Indebtedness,  and 
which,  shortly  before  this  suit  was  brought, 
assigned  the  stock  to  ThiHUpson,  one  of  the 
defendants  In  both  suits  and  the  plaintiff  In 
error,  who  now  claims  the  stodt  free  from 
the  Incumbrance  of  the  mortgage.  By  his  an- 
swer he  disclaims  any  Interest  In  the  prem- 
ises described  In  the  complaint,  except  his  In- 
terest In  the  stock,  and,  at  the  trial,  be  In- 
troduced no  material  evidence,  but  relied  up- 
on the  allegations  and  proof  of  the  plaintiff 
as  being  Insufllclent  to  warrant  the  decree. 

[1]  Plaintiff's  evidence  showed  that  when 
the  mortgagor  sold  and  conveyed  the  land  to 
the  corporation  grantee  the  Irrigation  stock 
was  properly  transferred  cm  the  books  of  the 
company  to  such  grantee,  through  the  efforts 
of  the  mortgagor  and  his  grantors,  without 
any  other  consideration,  so  far  as  the  rec- 
ord discloses,  tlian  what  was  pulU  by  it  for 
the  propeity  conveyed  by  the  deed  to  It;  that 
Thom[)son  had  the  stock  transferred  to  him- 
self on  the  books  of  the  Irrigation  company 
by  presenting  to  the  secretary  thereof  a  duly 
assigned  certificate  of  the  stock  from  the  said 
corporation  grantee;  that  the  ditch  stock 
referred  to  in  the  mortgage  was  the  same  as 
that  held  by  Thompson,  and  was  the  source 
of  the  water  used  to  irrigate  the  mortgaged 
land,  and  that  Thompson  knew  it  and  stated 
to  the  secretary  of  the  irrigation  company, 
at  the  time  he  had  the  stock  transferred  to 


himself,  tiiat  be,  or  a  covpontlon  he  repre- 
sented and  was  a  director  In,  had  a  deed  In 
blank  for  the  mortgaged  land  from  the  afore- 
said corporation  grantee,  and  that  be  did  not 
Intend  to  take  the  stock  away  from  the  land, 
but  intended  to  hold  It  so  that  It  could  be 
transferred  with  the  land,  thereafter,  In  case 
of  a  sale. 

These  facts,  and  others  not  necessary  to 
enumerate,  evidently  satisfied  the  lower 
court  that  the  mortgagor  Intended  to  mort- 
gage the  stock  with  the  land  to  secure  the 
notes,  and  sold  the  land  and  the  stock  to  the 
corporation  grantee,  and  that  he  became 
aware  of  the  fact  that  the  stock  had  never 
been  properly  transferred  to  him  when  be 
sold  the  land  and  the  stock,  and  then  trans- 
ferred on  the  books  of  the  Irrigation  company 
the  29  shares,  which  he  at  that  time  had  In 
bis  hands,  to  his  said  grantee;  and  that  he 
and  his  grantors,  by  giving  an  Indemnifying 
bond  to  the  Irrigation  company  on  account 
of  the  lost  certificate,  then  had  the  remain- 
ing shares  transferred  properly  on  the  books 
of  the  company;  and  that  all  of  the  parties 
to  this  last  transfer  knew  and  fully  under- 
stood that  the  mortgage  Included  the  stock 
as  well  as  the  land,  and  that  the  defendant 
Thompson  so  knew  It  and  understood  It  and 
was  not  a  bona  fide  owner  of  the  stock. 

In  the  case  of  Richardson  v.  Longmont 
Ditch  Co.,  19  Colo.  App.  4S3,  403,  76  Pac  546, 
It  is  held  that  a  transfer  of  corporate  stock 
may  be  made  by  deed,  as  between  the  par- 
ties, although  It  la  personal  property  and  al- 
though the  statute  provides  that  It  must  be 
transferred  on  fhe  books  of  the  company ; 
and  that  there  is  no  reason  for  observing  the 
statute,  as  between  the  parties,  but  only  as 
to  innocent  purchasers  for  value.  In  the 
case  of  Iron  Stone  Co.  v.  Equitable  Co.,  52 
Colo.  268,  274,  121  Pac.  17-1,  Ilalley  claimed 
corporate  stock  under  circumstances  similar 
to  those  existing  In  the  present  case,  and  the 
court  said : 

"It  the  court  had  retained  jurisdiction  over 
the  person  of  Ilalley,  and  he  still  had  posses- 
pion  of  the  stock  certificate,  and  the  court  fonnd 
from  the  evideuce  he  was  not  a  bona  fide  pur- 
chaser for  value,  then  it  could  have  compelled 
him  to  assign  and  surrender  tbe  stock  for  can- 
cellation, ordered  it  canceled,  and  a  new  certifi- 
cate issued  to  the  substituted  trustee.  3  Clark 
&  Marshall,  Private  Corporations,  p.  1844,  { 
607,  page  1753.  |  572.  page  1751,  1  571  (6th 
£kl.);  sections  373,  382.  Cook  on  Corporations: 
Atkinson  v.  Foster,  134  lit.  478  [25  N.  E.  528].'* 

It  Is  concluded  that  the  platntHTs  evidence 
was  sufficient  to  show  that  Thompson  was 
not  a  bona  fide  holder  of  the  shares  ot  stock, 
and  was  not  an  Innocent  purchaser  for  val- 
ue, and  that  he  took  the  same  subject  to  the 
mortgage. 

[2]  It  Is  also  contended  by  defendant 
Tliompson  that,  as  the  mortage  of  the  stoiA: 
operated  as  a  chattel  mortgage,  and  as  the 
Indebtedness  secured  exceeded  f2,S00,  and 
OS  no  annual  statement  had  been  recorded  as 
required  by  section  515,  B.  S.  1908,  such 
mortgage,  as  to  him,  had  ceased  to  be  a  Ueii 
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npoo  tb«  itoofc.  Wltboat  oradderiog  the 
qaeaUon  as  to  tbe  operatloD  of  tbls  mortgage 
aa  a  chattel  mortgage  in  this  Instance,  It  is 
c-oncluded  tbat  the  defeadaot,  Thompson,  is 
not  In  a  poaltion  Co  raise  this  question,  be- 
cause not  being  a  bona  fide  holder  of  the 
stock,  he  could  not  assert  any  greater  rights 
than  the  grantee  of  the  mortgagor  from  which 
he  obtained  It,  and,  as  such  grantee  assumed 
and  agreed  to  pay  the  mortgage,  he  was  to  ef- 
fect one  of  tbe  parties  to  it,  and  the  mort- 
gage was  good  and  valid  aa  betwera  the  par- 
ties to  It  without  a  compliance  with  section 
616,  aforesaid.  It  is  provided  In  section  619, 
B.  S.  1908,  that  a  chattel  mortgage  Is  good 
and  valid  between  the  partlea  to  it  until  the 
Indebtedness  Is  paid. 
The  Judgment  Is  therefore  affirmed. 


BOBEBTS  T.  LEHU    (No.  4089.) 
(Court  of  Appeals  of  Colorado.   Jane  14,  1915.) 

1.  LAIfDXOBO  AKD  TENANT  ^79  —  ASBIOH- 

HBNT  OF  "Leabb"— BrracT. 

The  mere  assisnment  of  a  lease,  vbidl 
means  an  estate  in  laad,  does  not  carry  with 
it  the  lessee's  right  of  action  for  the  lessor's 
prior  breach  of  covenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8f  235,  Dee.  Di«. 

^79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lease.] 

2.  Pleading  «=»193  — Demubbee  — Sustaim- 
ino.  . 

A  demnrrer  will  not  be  sastained  to  the 
complaint  because  It  demanded  a  greater  amouni 
of  damages  than  could  be  allowed  under  the 
facts  alleged. 

[Ed.  Note.— For  other  mses,  see  Pleading, 
Cent  Dig.  H  425,  42»-486,  487-448;  Dee. 
Dig.  ^183.] 

3.  Apfbal  ahd  Bmob  •s*106S~Bevxbw— . 

Habmless  Krbob. 

In  an  action  for  damages  to  growing  crops, 
erroneoas  Instnictlons  on  the  measure  of  dam- 
ages are  prejudicial,  wfaue  the  award  could  not 
be  justified  under  the  evideBoe. 

[Ed.  Kote.— Fmt  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;  Dec.  Dig.  «»1000.1 

4:  Dakaoes  «=>112— Destbuotioh  or  Cbops 

— Measube  of  Dauaqes. 

The  measure  of  damages  for  the  destruc- 
tion of  grvwing  crops  Is  tbclr  -  value  st  tbe 
tine  and  place  of  the  loss,  and  In  determinlna 
such  value,  if  the  crop  had  no  market  value 
at  the  time  and  place  of  loss,  the  Jury  should 
ascertain  what  the  crop,  considering  its  con- 
dition Immediately  before  destruction,  would 
ordinarily  liave  broui^t,  and  what  the  ordinary 
expense  would  have  been  to  mature,  harvest, 
and  market  such  crop;  the  difference  bdng  tbe 
value  of  the  crops. 

[Kd.  N'ote.~-BV>r  other  cases,  see  Damages, 
Cent  Dig.  U  281-288;  Dec  Dig.  ^112.J 

6.  Damages  «=»62— Destbuction  or  Crops 
— Measube  or  Damages— DvTT  to  Mini- 

ICIZB. 

Where  a  tenant,  knowing  that  his  landlord 
had  failed  to  supply  irrigation  water  to  soak 
the  lend,  planted  crops  depending  on  the  rain, 
and  the  crops  died,  there  being  no  rain,  he  can- 
not recover  from  his  landlord  the  value  of  such 


growing  crop,  as  It  was  tb»  toumfs  duty  to 

miniraize  the  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  »  119-181;  DecTDig;  «»a2.] 

a  Dauaoes  ^112— Iitjubt  to  OfOPB— Ubas- 

tTBE  or  Damages. 
Tbe  measure  of  damages  for  injuries  to 
growing  crops  not  totally  destroyed  is  the  dif- 
ference between  the  value  immediately  before 
and  the  value  immediately  after  the  injury, 
to  compute  which  the  jury,  bavins  determined 
the  value  of  the  crops  as  injured,  by  deducting 
from  the  value  at  maturity  the  reasonable  ex- 
penses of  maturing,  should  deduct  tbat  sum- 
from  tbe  value  of  tbe  crop  If  uninjured  which 
should  be  computed  in  the  same  way. 

[Ed.  Note.— For  other  cases,  see  Damagea, 
Cent  Dig.  |S  281-28S;  Dec.  Dig.  ^112.] 

7.  Landlobd  and  Tenant  <=»79  —  AsstON- 

Where  a  lessee  assigned  a  lease,  no  dam- 
ages for  injories  to  crops  occurring  after  as- 
signment can  be  recovered  by  the  assignor. 

[Ed.  Note. — ^Por  other  cases,  see  Landlord  and 
Tenant  Cent  Digi  235,  244-258;  Dec.  Dig. 
«g=>79.] 

S.  Dauagbs  «3»62— Amount  or  Damages— 
Bbcovbbt. 
Where  a  lessor  breadied  his  contract  to 

furnish  water  for  irrigation,  the  lessee,  who 
knew  of  the  breadi  and  could  have  procured 
water  by  making  slight  repairs  to  a  ditch,  or 
paying  the  water  rent  wbldi  he  was  aide  to, 
csnnot  recover  damages  for  injuries  to  his  crops 
to  en  amount  greater  than  he  would  have  bad 
to  expend  to  avoid  tbe  Injury. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  11  119-181;  Dee.  Dig.  4=»62.] 

Error  to  District  Court,  Adams  Coantr; 
Charles  McCall,  Judge. 

Action  by  Lawrence  Lehl  against  William 
Roberts.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Beversed 
and  remanded. 

T.  Webster  Hopt,  of  Denver,  for  plaintiff 
in  error. 


MORQAN.  J.  Plaintiff  was  the  lessee  of 
a  farm,  and  sued  the  lessor  for  $2,056.65, 
dauiages  to  growing  crops,  alleged  to  have 
been  caused  by  the  lessor's  failure  to  pay 
for  the  water  for  Irrigation  thereof  as  pro- 
vided in  a  written  lease.  Plaintiff  obtained 
a  verdict  and  judgment  for  $318.15,  and  de^ 
fendant  assigns  error  on  the  following 
grounds: 

[1]  First  It  Is  contended  tbat  the  action 
was  not  In  the  name  of  tbe  real  party  In 
Interest,  because  it  appeared  on  the  back 
of  the  lease,  when  it  was  set  forth  In  an 
amendment  to  the  complaint,  and  when  It 
was  Introduced  In  evidence,  that  It  bad  been 
assigned.  Such  assignment  was  made,  how- 
ever, after  the  Injury  sued  for  occurred,  and 
there  was  no  evidence  of  an  assignment  of 
the  claim  for  damages.  The  mere  asslgn- 
nieut  of  the  lease,  at  such  time,  would  not 
carry  with  it  the  claim  herein,  In  the  ab- 
sence of  any  other  evidence  on  the  matter. 
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It  ts  stated  In  Jonw  on  LendlMd  and  Tenant, 
I  436: 

"The  word  leaae,*  when  used  In  a  contract 
of  assignment  to  aestenftte  the  interest  trans- 
fored^  has  a  definite  legal  signification— it 
means  the  estate  in  the  land." 

The  defendant  did  not  plead  or  offer  to 
prove  that  tbe  claim  for  damages  herein 
bad  been  assigned.  And  tbe  suit  was  brought 
almost  Immediate  after  the  assignment, 
and  no  evidence  was  introduced  as  to  damage 
es  accruing  after  tbe  date  of  the  assignment. 
Mr.  Jones  says,  also,  at  section  448,  at  page 
513; 

"Thoocb  it  appears  that  the  lessee  has  as- 
idgned  Us  lease  for  the  remainder  of  the  term 
to  another  part;,  yet  it  is  competent  for  him 
to  institute  an  action  for  any  damages  accruing 
to  hiih  by  reason  of  the  breach  of  tbe  covenants 
of  the  lease  by  tbe  lessor,  while  he  held  the 
lease,  and,  to  recorer  such  damaces.  It  is  pn^ 
er  that  the  lease  foe  ezhilnted  in  evidence. 

In  the  case  of  O.,  C,  C.  &  St  L.  Ry.  Co. 
V.  Wood,  18»  III.  352,  865,  59  N.  E.  619,  620. 
it  was  contended  that  it  appeared  frcm  the 
evidence— 

"that  this  lease,  and  all  rights  under  it,  have 
been  transferred  from  the  plaintiff  •  •  • 
since  which  time  he  has  had  no  interest  in  tbe 
lease  or  any  connection  with  the  contract,  and 
therefore  cannot  maintain  an  action  upon  it." 

And  the  court  said: 

'Hough  it  appeared  the  appellee  had  assigned 
the  lease  for  the  remainder  of  tbe  term  to  an- 
other party,  yet  it  was  competent  for  him  to 
institute  an  action  for  any  damages  accruing 
to  him  by  reason  of  a  breach  of  the  covenants 
of  the  lease  on  the  part  of  tbe  appellant  com- 
pany while  he  held  the  lease,  and  to  recover 
such  daniages  it  was  proper  tlie  lease  shotdd  be 
exhibited  in  evidencft*'^ 

[2]  Second.  It  la  next  contoided  that  it 
was  error  to  OTerrnle  the  demurrer  to  the 
complaint  Tbe  comidalnt  demanded  a  great- 
er amount  of  damages  than  any  true  meas- 
ure thereof  would  warrant  from  the  facts 
all^^,  but  this  did  not  prevent  It  from  stat- 
ing a  cause  of  action  for  a  less  amount  up- 
on a  tme  measure. 

[a]  Third.  It  Is  then  contended  that  er- 
roneous inatructiraiB  were  givea  ooDceming 
the  measure  of  damages,  and  it  is  c<Hiciaded 
that  for  such  error  the  Judgment  must  be 
reversed ;  and,  in  view  of  the  possibility  or 
anothOT  trial,  the  reversible  error  wiu  be 
pointed  out,  although  the  <»se  of  the  Oola 
Con.  I/.  &  W.  Co.  V.  Hartman,  6  Colo.  App. 
ICO,  38  Pac.  62,  ought  to  have  been,  and 
should  be,  a  sufficient  guide. 

niere  are  instances  where  sudi  erroneous 
Instructions  would  not  constitute  reversible 
error,  as  in  Denver  P.  W.  Ca  t.  Munger,  20 
Colo.  App.  66,  77  Fa(.  S,  and  In  Seyfried  v. 
Kn(Alauch,  44  Colo.  86,  96  Pac.  993,  where- 
in the  damages  proved  were  at  least  equal 
to  or  greater  than  the  verdict;  but  In  the 
present  case  the  facts  proved  were  not  suf- 
ficient upon  which  to  base  any  true  rule  for 
the  measure  of  damages,  or  upon  which  any 
damages  "conld  be  rightfully  based,  when 
measured  by  any  true  rule.   And,  it  error 


had  been  assigned  npon  iSn  refoaal  uf  tbe 
court  to  give  defeadanta  proffered  Instruc- 
tion for  a  directed  verdict,  the  judgment 
would  have  been-  reversed  for  that  reason 
alone.  It  is  comanded,  however,  that  the 
assigament  as  to  the  erroneous  instructions 
given  accmnpllsbea  the  same  result' 

[4,  S]  One  measure  of  damages  submitted 
by  the  lower  court  .and  anAed  to  the  croi>s 
totally  destroyed,  as  well  as  to  those  only 
injured,  was  "the  cost  of  preparing  the 
ground,  seeding,  planting,  cultivating  and 
caring  for  the  crops,  up  to  the  time  of  the 
injury,"  plus  "reasonable  profits**;  another 
measure  submitted  was  "the  cost  of  prepar- 
ing the  ground,  sowing,  cultivating,  and  car- 
ing for  the  same,  the  cost  of  barvestlng,  mar- 
keting, and  the  value  of  tbe  crop  at  Its  ma- 
turity," followed  by  an  Instruction  to  allow 
"reasonable  profits,"  "In  addition  to  the  ac- 
tual damage."  These  Instructions,  more  or 
less,  fit  the  evidence,  but,  as  both  tbe  evi- 
dence and  the  instructions  were  based  upon 
a  miscfmception  of  the  measure  of  damages, 
the  Jury  were  nii^ed  and,  by  reason  of  such 
error  of  tbe  a)urt,  found  the  verdict  If  a 
true  measure  of  damages  had  been  submit- 
ted, tbe  Jury  would  have  found  themselves 
without  sufficient  evidence  to  find  any  dam- 
ages, for  the  reason  that  there  was  do  evi- 
dence, except  to  prove  the  cost  of  preparing 
the  ground,  seeding,  sowing,  planting,  culti- 
vating, and  caring  for  the  crop  up  to  the 
time  of  the  injur7,  especially  as  to  the  crops 
only  injured  or  partially  destroyed.  As  to 
those  totally  destroyed,  no  recovery  should 
have  been  permitted  at  all,  under  the  evi- 
dence, for  reasons  hereinafter  given. 

The  true  measure  of  damages,  as  to  grow- 
ing crops,  totally  or  partially  destroyed,  is 
not  wliat  it  cost  to  raise  them  up  to  the  time 
of  the  loss,  nor  what  It  would  have  cost  to 
raise  them  up  to  maturity;  and,  If  "rea- 
sonable profits"  be  added  to  aach  cost  it 
would  be  exceedingly  fortunate  to  lose  them. 
As  stated  in  Uie  Hartman  Case,  the  premier 
rule  as  to  the  measure  of  damages  as  to  the 
total  destruction  of  annual  crops  (as  dis- 
tinguished from  perennial)  is  the  value  there- 
of at  the  time  and  place  <tf  the  loss;  that  Is, 
Immediately  before  the  loss,  comdderlng  their 
condition  at  that  time.'  And  the  method  or 
data  that  is  submitted  to  assist  the  Jury  in 
arriving  at  audi  value  ahonld  be  as  care- 
fully stated  as  the  rule  Itselt  One  method, 
mentlmied  In  t^e  Hartman  Case,  may  be  stat- 
ed as  follows:  If  the  crtfp  has  no  market 
value  at  the  time  and  lAace  of  the  tosa,  and 
there  la  a  leasratable  oertalnty  that  tt  wonld 
have  matured  If  the  breadi  of  the  lease  bad 
not  occurred,  tbe  Jury  abonld  be  told  to  as- 
certain what  such  crop,  considering  Its  con- 
dition immediately  before  the  destruction, 
would  ordinarily  have  brought  on  tbe  mar- 
ket, with  ordinary  care  In  matarlng,  barvest- 
lng, and  marketing,  considering  the  average 
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yield  of  Huch  cropa,  In  the  same  season  and 
locality,  on  similar  land,  under  similar  cir- 
cumstances, and  then  to  deduct  from  such 
market  ralne  what  the  ordinary  and  prudent 
expense  would  be  to  mature,  harvest,  and 
market  such  a  crop,  and  that  such  difference 
would  be  the  value  of  the  crop  destroyed,  or 
tbe  damage  sustained.  Where  the  action  Is 
by  the  lessee  against  the  lessor,  and  the  rent 
reserved  Is,  as  In  this  Instance,  a  part  of 
the  crop,  the  verdict  should  be  diminished  to 
the  extent  of  such  a  part  of  the  value  or 
damage  found  as  tbe  lessor  was  to  receive 
as  his  part  of  the  crop.  Colo.  Con.  L.  &  W. 
Co.  V.  Hartman,  supra ;  Tetler  v.  Bay  & 
R.  D.  Ca,  151  Cal.  209,  90  Pac.  942,  12  L.  R, 
A.  (N.  S.)  267,  12  Ann.  Cas.  7T9;  Smith  r. 
Hicks,  14  N.  M.  660,  98  Pac  138,  19  L.  R.  A. 
(N.  S.)  938;  Sayers  v.  Mo.  Pac.  R.  Co.,  82 
Kan.  123,  107  Pac.  641.  27  L.  R.  A.  (N.  S.) 
168.  See  especially  the  notes  .to  these  L. 
R.  A.  cases. 

This  rule  would  have  fit  the  plaintiff's  evi- 
dence as  to  his  oat*  and  wheat,  which  were 
totally  destroyed,  and  which  were  to  be  irri- 
gated from  what  Is  called  the  "upper  ditch," 
as  he  proved  the  usual  expense  up  to  and 
after  the  loss,  and  the  market  value  after  ma- 
tnrity,  but  the  mle  given  by  the  lower  court 
was  not  ai^roprlate;  and  the  evidence  dis- 
closes that  a  rule  different  from  the  one  giv- 
en by  the  lower  court,  and  from  the  one  above 
outlined,  should  have  been  submitted,  as  to 
these  crops,  for  tbia  reason:  Tbe  upper  ditch 
.was  a  winter  ditch,  not  furnishing  water  aft- 
er the  first  part  of  March,  its  only  use  being  to 
furnish  water  to  soak  or  saturate  the  land 
under  It  prior  to  that  time,  and  the  plaintiff 
testified,  and  baaed  hla  claim  upon  the  alle- 
gation, that  be  covQA  not  obtain  tbe  water 
from  this  dttcb,  bat  that  he  nevertheless  pre- 
pared the  grennd  Uid  planted  bla  oata  and 
wheat  cm  tbe  land  under  this  ditch, ,  and 
stated  that  he  depended  xm  the  raln^  but  that 
tbe  rain  did  not  oome,  and  hla  oata  and  whwt 
died  wlwD  about  three  Incbea  high.  Nov  It 
would  not  be  jmt  tor  bim  to  reoover  dam- 
ages under  the  rule  as  to  the  deetmction  of 
gnming  crops,  because  he  ongtat  not  to  have 
incurred  the  risk  of  so  planting  these  crops, 
and  then  call  npm  the  defendant  for  his  sub- 
eegneitf  Sosa  thereof,  under  tbe  mle  afore- 
said. It  was  bis  duty  to  lessen,  raUier  than 
increase,  tiie  damage  resulting  from  tbe  les- 
sor's breath  of  tbe  lease.  Houston,  etc..  Go. 
V.  CampbeU,  01  Tex.  C51,  45  8.  W.  2,  43  U 
R.  A.  225 ;  Fisher  r.  Goebel.  40  Mo.  475.  Tbe 
true  measure  of  his  damage  would  be  the 
same  as  If  he  had  been  prevented  from  plant- 
ing and  had  not  planted  these  crops.  The 
measure  of  damages,  In  snch  Instance,  is 
plaintiff's  actniA  loss,  at  the  time  of  the 
breach,  sustained  by  reason  of  not  being  per- 
mitted to  use  au<ix  land  as  contemplated  by 
the  lease;  such  loss  to  be  ascertained  by 
flndlng  the  difference  between  the  rental 


value  of  tbe  land  with  water  and  tiw  rental 

value  without  it,  as  outlined  In  the  cases  of 
Crow  V.  San  Joaquin  Ir.  Co.,  130  CaL  310, 
62  Pac.  562,  1058.  No  such  rale  was  submit- 
ted, and  there  was  no  evidence  of  the  rental 
value  without  water,  and  only  by  inference 
as  to  Its  rental  value  with  water.  Conse- 
quently the  damages  as  to  the  wheat  and 
oats  must  be  eliminated. 

[6]  The  damage  to  the  alfalfa  and  beets 
will  be  considered  now,  to  ascertain  whether 
the  errMieous  Instructions  affected  the  ver- 
dict concerning  them.  They  were  Injured 
only,  not  entirely  destroyed,  ^e  measure 
of  damages  to  annual  growing  crops,  not  to- 
tally destroyed,  but  only  Injured,  Is  the  dif- 
ference between  the  value  Immediately  before 
the  Injury  and  the  value  Immediately  there- 
after, that  Is,  the  lessened  value  of  the  crops. 
Sabine  &  E.  T.  R.  Co.  v.  Joachlml,  5S  Tex. 
456;  Trinity  &  S.  R.  Co.  v.  Schofield,  72  Tex. 
406,  10  S.  W.  675;  Oulf  Ga  v.  Nicholson 
(Tex.  Olv.  App.)  25  B.  W.  54;  Little  Rock, 
etc.,  Co.  T.  Wallis,  82  Ark.  44T,  102  S.  W.  390. 
The  method  or  data  which  should  be  submit- 
ted to  the  jury  to  assist  them  in  arriving  at 
snch  difference,  or  damage,  should  be  tbe 
same,  vritix  reference  to  the  value  before  the 
injury,  as  above  stated,  concerning  crops 
totally  destroyed.  The  value  after  the  In- 
Jury,  that  Is,  the  value  in  their  injured  state 
or  condition,  should  be  found  by  considering 
what  they  could  be  made  to  bring  on  the  mar- 
ket, and  deducting  therefrom  the  ordinary 
and  prudent  expense  In  maturing  and  mar- 
keting them.  The  instructions  given  wholly 
failed  to  submit  any  tme  measure  or  method 
of  arriving  at  It,  concerning  the  alfalfa  and 
beets,  which  were  only  injured,  and  not  de- 
stroyed, by  lack  of  water,  but  the  Jury  were 
told  that  they  should  find  the  cost  of  prepar- 
ing the  gronnd,  seeding,  planting,  cultlTat- 
ing,  and  caring  for  the  same  up  to  the  time 
of  the  injury,  without  instructing  them  to 
deduct  anythtaig  for  Uie  value  after  tbe  in- 
Jury,  althon^  the  evidence  showed  that 
plaintiff  sold  his  interest  in  the  lease  and  as- 
signed It  soon  after  tbe  injury,  and  that  he 
cut  the  alfalfa  imce  and  sold  it,  and  that 
the  assignee  matured  and  marketed  the  beets. 
It  does  not  appear  what  he  received  from  bis 
assignee,  nor  what  the  latter  received  for  tbe 
crops,  thus  turned  over  to  bim,  after  matur- 
ing them,  nor  what  the  reasonable  expense 
was  in  so  doing.  So  it  is  clear  that  there 
was  neither  evidence  to  meet  a  proper  rule, 
nor  proper  rule  Itself,  given  to  tbe  Jury,  upon 
which  a  verdict  could  be  founded  as  to  suc^ 
damage.  It  may  be  assumed  that  the  Jury 
followed  the  Incorrect  rule  given  to  them, 
and  found  the  value  of  the  crops  of  alfalfa 
and  beets,  as  they  stood,  prior  to  the  Injury, 
and  based  their  verdict  upon  that  If  plain- 
tiff was  thus  given  the  value  of  those  crops 
before  tbe  injury,  and  then  sold  them  to  the 
assignee  ct  the  lease  after  tbe  injury,  he  was 
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exceedingly  fortunate  again,  for  .he  would 
tliiis  recelre  fall  value  for  tbem  tbe  same  as 
If  they  had  been  totally  destroyed,  and  then 
receive  value  for  them  In  their  Injured  con- 
dition. Ihe  probability  Is  that  tbe  Jury  did 
the  best  they  could,  In  the  absence  of  evi- 
dence and  proper  InstnictloDS,  and  guessed 
at  the  matter.  The  instructions  given  as  to 
tbe  measnre  of  damages  served  to  misdirect, 
rather  than  to  assist  them,  In  arriving  at 
plaintiff's  allied  loss. 

[7]  There  was  also  a  dalm  for  loss  oi  pas- 
turage, and  beet  tops  that  nii^t  have  been 
obtained  if  the  water  had  been  famished,  but 
these  damans  would  clearly  accrue  after 
[itaintifl  assigned  the  lease,  and  cannot  be 
omsidered. 

[I]  It  appears  from  the  evidence  that,  by 
an  expense  of  about  $15,  In  putting  In  the 
apper  ditch  proper  board  checks,  plaintiff 
onild  have  avoided  the  damage  occurring  to 
the  crops  under  that  ditch,  and  that  by  pay- 
ing the  water  tax,  as  to  the  lower  ditch  (which 
he  finally  did.  but  too  late,  as  he  alleges,  to 
prevmt  the  damage)  he  could  have  avoided 
the  loss  occurring  to  tbe  crops  under  this 
ditch;  and  if  It  should  clearly  appear  on 
another  trial,  that  it  was  reasonably  within 
his  power  to  pay  for  these  things,  and  he 
failed  to  do  It,  his  measure  of  damages  would 
be  only  the  amount  necessary  to  be  paid  to 
avoid  the  denude.  A  person  is  not  entitled 
to  compensation  for  injurious  oimsequences 
due  to  the  bread)  ct  contract,  so  far  as  he 
had  the  Information,  time,  and  opportunity 
necessary  to  prevent  them.  Brandt  v.  Gallup, 
111  III.  487,  497,  53  Am.  Hep.  688.  It  is  the 
duty  of  a  person  injured  by  tbe  fault  of  an- 
other to  use  all  reasonable  means  to  protect 
himself  against  Injurious  consequences, 
r.loyd  V.  Jones,  60  Vt  288,  289,  IS  AtL  688. 

Tbe  Judgment  is  reversed  and  remanded 
for  another  trial  in  accordance  with  this 
opinion. 

WOOD  V.  TANT,  Sheriff,  et  aL  (No.  4172.) 
(Court  of  Appeal  of  Golorsdo.  June  14,  1915.) 

1.  Husband  and  Wife  «=>232— EJxecution 
Against  Husband— Rionrs  of  Pcbchas- 
BBS—Bv  1 DENCE— Estoppel.. 

On  intervention  by  tbe  purchaser  of  water 
Btodi  at  a  sheriffs  sale  thereof  on  execution 
against  a  husband  in  a  sait  in  which  the  wife 
oTaimed  tbe  stock,  evidence  held  to  sustain  the 
Ending  that  the  stock  was  included  in  the  state- 
ment of  assets  signed  b;  the  wife  with  her  lius- 
band  for  the  purpose  of  obtaining  credit  for 
either  or  both  of  them  as  part  of  the  value  of 
the  land  which  the  water  it  represented  was 
used  to  irrigate,  though  it  was  not  expressly 
mentioned. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  g  480;  Dec.  Dig.  «=>232.] 

2.  Husband  and  Wife  ®=»  120— Execution 
Against  Husband — Rights  of  PvBcnASEB 
— Estoppel. 

Where  a  wife  has  estopped  herself  from 
claiming  water  stock  as  her  sole  property  by 


joining  in  the  statement  to  a  bank  ttat  the  stock 
was  the  property  of  her  husband  and  herself, 
that  estoppel  inures  to  the  benefit  of  a  pur- 
chaser of  the  stock  at  a  sberifCa  sale  on  execu- 
tion in  favOT  of  the  bank  against  the  hnsbsnd. 

[Ed.  Note.— For  other  caBes.  see  Husband  and 
Wife.  Cent  Dig.  M  288.  468^70:  Dec  Dig. 
^129;  Estoppel,  Cent.  Dig.  U  191.  195,  197.J 

3.  Husband  and  Wm  «s»129— S^ahciai. 

Stateuent— Estoppel. 

A  statement  signed  by  a  husband  and  wife 
as  to  their  assets  and  liabilities  for  the  purpose 
of  securing  advances  to  either  or  both  of  them 
Is  a  representation  that  the  property  was  their 
common  property,  and  the  property  thereby  be- 
comes liable  for  the  advances  to  the  husband, 
though,  in  fact,  it  was  the  wife's  sole  property, 
since  parties  cannot  estaMish  a  claim  or  de- 
fense by  reason  of  any  act  or  representation 
which  proceeded  from  tJtiemselves  or  was  adopt- 
ed by  them  after  full  knowledge. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  M  283.  468-^70:  Dec.  I>ig. 
«»lb9;  EBt<vpel.  Gent.  Dii^.  S|  191,  195,  197.] 

4.  Husband  and  Wife  «=»149— Wife's  Bep- 
ABAiv  Pbopebtt— Debts  op  Husband. 

A  wife's  separate  property  becomes  sub- 
ject to  the  debts  of  her  husband  if  he  is  per- 
mitted to  deal  with  it  as  his  own  with  her 
knowledge  and  consent. 

WEd.  Note.— For  other  cases,  see  Husband  and 
iffe.  Gent  Dig.  i  274;  De&  Dig.  «=»149.] 

Error  to  DUtolct  Court,  Otero  County;  J. 
E.  Riaer,  Judge. 

Suit  by  Minnie  P.  Wood  against  Alex  Tant, 
as  Sheriff  of  Otero  Gotmty,  in  which  Martin 
Eder  intervened.  Judgment  for  the  interven- 
er, and  plaintiff  brings  error.  Affirmed. 

See,  also,  145  Fac.  1165. 

A.  B.  Wallls,  of  La  Junta,  and  Thomas  ft 
Thomas,  of  Ordway,  for  plaintiff  In  eriOT. 
George  A.  EUgore  and  Fred  A.  SaMn,  both 
of  Ia  Junta,  for  detaidonta  in  error. 

BELL,  J.  Early  In  1911  plaintiff  In  er- 
ror, with  her  husband.  Will.  8.  Wood,  and 
daughter  Armelda,  resided  on  a  ranch  near 
Fowler,  Colo.  Both  she  and  her  huaband 
carried  separate  accounts  with  tbe  Fowler 
state  Bank,  and  borrowed  money  from  said 
bank  on  t^eir  Joint  and  individual  notes. 
Checks  were  drawn  against  both  of  the  ac- 
counts by  each  of  the  parties,  and  some  were 
drawn  apdnst  the  account  of  Minnie  P.  Wood, 
by  ber  daughter,  Armelda,  all  of  which 
checks  were  paid,  without  objection  from 
either  Minnie  P.  or  WIU.  8.  Wood,  In  the 
usual  course  of  business.  On  or  about  May 
26, 1912,  Will.  S.  Wood  was  indebted  to  said 
bank  In  tbe  nel^borhood  of  some  $7fiO,  and 
applied  for  a  further  loan  of  from  $2/100  to 
¥2,50a  Before  making  said  loan,  the  bonk 
asked  for  and  obtained  a  pnwerty  or  flran- 
dal  statement,  signed  by  Will.  S.  and  Minnie 
P.  Wood,  in  words  and  figures  as  follows: 

"To  Fowler  State  Bank,  Fowler,  Colo. : 
"For  the  purpose  of  establishing  credit  from 
time  to  time  with  you  for  money  borrowed  or 
otherwise,  the  undersigned  fomish  the  follow- 
ing statement  as  being  a  tme  and  correct  state- 
ment of  all  their  assets  and  liabilities  on  tbe 
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26th  d&y  of  May.  1912.  Upon  the  faith  of  sucli 
statement  you  can  relj  in  loaning  money  to 
them. 

"Aasets. 

"Beal  utate  (slve  detailed  deaciiptiffli,  loca- 
tion, and  value) :  252-acre  form  in  Fayette  end 
Highland  county,  Ohio,  for  which  we  refused 
a  cash  offer  of  SS2,000.00;  160-acre  ■  farm  in 
Otero  county,  Colo.,  valued  at  $12,000.00:  16 
lioiises  in  Cripple  creek,  probably  worth  $10,- 
000.00. 

"Live  stock  (give  number,  age,  sex,  value,  and 
location) :  About  BO  mares  and  colts,  value 
abuut  $2,000.00;  other  live  stock,  cows,  calves, 
and  bogs,  about  $500.00. 

"Personal  property :  12  bousM  fornished, 
valne  $000.00. 

"Total  aaKti:  $64,000.00 

"I-iabiUties. 

"Incumt»-ance  on  real  estate,  $0,000.00. 

"To  whom,  when  due  and  rate  of  interest? 
Northwestern  M ut  Life  Ins.  Co. ;  due  in  1016 ; 
interest  6^  per  cent 

"Incumbrance  on  tire  stock?  None. 

"To  whom,  when  doe  and  rate  of  Interest? 


"Other  borrowed  money.  Fowler  State  Bank, 
about  $7&0.00. 

"To  whom  and  when  due?   

"Other  UabiliUes:  Undue  accoonta,  $200.00; 
unpaid  taxes,  about  $000.00. 

'^otal  Uabilities,  |»,950.00. 

"Are  you  indorser  or  surety  on  any  note  or 
other  obligation?  No. 

"If  80.  indicate  amounts  and  for  whom  

"Do  yon  hold  good  title  in  and  to  the  aborc- 
described  real  estate,  and  is  it  in  your  name? 
Yea. 

"It  not.  in  whom  is  the  title  vested?   

"[Signed]   Will.  S.  Wood, 

"Minnie  P.  Wood. 
"Date  signed.  May  26,  1912." 

Upon  the  strength  of  this  statement,  the 
bank  made  loans  from  time  to  time,  amoant- 
ing  to  the  sum  of  $2,100,  which  were  secured 
by  the  individual  notes  of  Will.  S.  Wood,  en- 
tered to  the  credit  of  Minnie  P.  or  Will.  S. 
Wood,  and  checked  against  by  both  Will.  S. 
and  Minnie  P.  Wood,  and  also  by  their 
daughter,  signing  "Minnie  P.  Wood,  by  Ar- 
melda  Wood."  All  of  these  checks  were  al- 
so paid  and  canceled  In  the  usual  course  of 
business,  the  passbook  of  the  account  bal- 
anced and  returned,  with  the  canceled  checks, 
according  to  the  testimony  of  the  president 
of  the  bank,  to  the  owner.  When  the 
notes  securing  said  loans  became  due,  the 
president  of  the  bank  was  in  possession  of 
information  to  the  effect  that  Uie  proper- 
ty mentioned  in  the  statement  was  in  the 
name  of  Minnie  P.  Wood,  and  that  apiiar- 
ently  Will.  S.  Wood  had  no  right  or  title 
thereto,  lie  therefore  insisted,  that  Minnie 
P.  Wood  should  Join  In  a  note  to  renew  the 
loans,  and  upon  her  refusal  to  do  so  the 
bank  caused  Judgment  to  be  entered  upon 
the  notes  of  Will.  S.  Wood,  had  execution  is- 
sued thereon,  by  Tirtue  of  which  defendant 
in  error,  as  aberiff  of  Otero  county,  levied 
upon  certain  property,  including  certain 
lands,  containing  about  160  acres,  In  Otero 
oonntjr  and  atandlns  npm        racorda  of 


said  county  In  the  name  of  Minnie  P.  Wood, 
and  also  fire  shares  of  stock  of  the  Rocky 
Ford  Canal,  Reservoir,  Land,  Loan  &  Trust 
Company,  the  water  secured  by  which  was 
applied  to  the  irrigation  of  the  laud  above 
mentioned,  which  shares  of  stock  were  en- 
tered upon  the  books  of  the  company  In  the 
name  of  Minnie  P.  Wood,  evidenced  by  cer- 
tiScate  of  stock  No.  2052  held  by  her,  and  of- 
fered for  sale  by  said  sheriff  under  said  ex- 
ecution. After  levy  and  before  sale,  plain- 
tiff In  error  filed  her  complaint  in  the  in- 
stant case,  alleging  that  she  was  the  sole 
owner  of  the  land  and  stock  levied  upon,  and 
praying  for  a  temporary  and  permanent  In- 
junction restraining  said  sherlfF  from  selling 
or  conveying  said  stock  so  levied  upon  and 
offered  for  sale  by  him.  The  temporary  In- 
junction was  denied,  and  said  stock  was  sold 
to  Martin  Eder  for  the  sum  of  $2,8S0,  which 
was  applied  to  the  payment  ot  the  jndgment 
against  Will.  S.  Wood  and  the  attendant  In- 
terest, costs,  and  expenses,  leaving  a  balance 
of  $148.48,  which  was  toidered  to,  and  re- 
fused by.  Will.  S.  Wood,  the  defendant  In  the 
execution.  Upon  the  issue  to  him  of  the  cer- 
tificate of  purchase  of  said  stock,  said  Mar- 
tin Eder  presented  the  same  to  said  the 
Rocky  Ford  Canal,  Reservoir,  Land  &  Loan 
Company,  and  demanded  that  said  stodc  be 
transferred  to  him  on  the  books  of  the  com- 
pany. This  tlie  company  refused  to  do,  for 
the  reason  that  said  stock  stood  in  the  name  of 
Minnie  P.  Wood,  who  retained  the  certificate 
for  same,  and  be  thereupon  filed  his  petition 
In  intetrraitloh  to  the  complaint  of  the  plain- 
tiff in  error,  wherein  he  sets  np  the  trans- 
actions of  said  Minnie  P.  and  Will.  S.  Wood 
with  the  Fowler  State  Bank,  and  alleges  that 
she  (the  said  Minnie  P.  Wood),  by  reason  of 
the  representations  made  by  her  In  the  prop- 
erty or  financial  8tatem«it  hereinbefore  <iuot- 
ed.  Is  estopped  from  asserting  any  title  to 
the  shares  of  atodt  in  controversy.  The  trial 
court  found  the  issnes  in  ftivor  of  the  Inter- 
vener, Martin  Eder,  and  denied  any  right  of 
Minnie  P.  Wood  to  said  stock  as  against  his 
claim  nnder  his  certificate  of  purchase. 

[1 1  Plaintiff  in  error  Insists  that  said  stock 
was  not  specifically  listed  In  the  property  or 
financial  statnnent,  and  was  not  included 
therein.  It  Is  true  the  stock  is  not  specific- 
ally mentioned  in  the  statement,  but  wheth- 
er it  is  really  included,  and  Intended  so  to 
be,  was  a  proper  question  of  fact  submitted 
to  the  trial  court  The  statement  reads,  "a 
true  and  correct  statement  of  all  tbelr  as- 
sets," and  specifically  mentions  a  160-acre 
farm,  to  the  irrigation  of  which  the  water 
secured  by  said  stock  was  shown  to  have 
been  applied.  This  farm  Is  valued.  In  the 
statement,  at  $12,000,  and  It  is  a  matter  of 
common  knowledge  that  where  land  and  wa- 
ter are  united  in  use,  as  they  were  in  this 
case,  the  value  of  the  land  Is  often  spoken  of 
and  intended  to  be  understood  as  including 
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the  value  of  both.  The  statement  also  spe- 
cifically sets  forth  that  their  total  asseta 
were  of  the  ralue  of  $54,000,  and  particu- 
larizes their  real  estate  holdings,  their  live 
stock,  and  their  personal  property;  and  in 
rlew  of  such  repres^tations  it  Is  not  at 
all  probable  that  so  Important  an  Itenl  as 
the  water  stock  shonld  have  been  forgotten, 
as  it  was  to  their  advantage  to  make  as 
favorable  a  ehowing  of  their  financial  worth 
and  responsibility  as  their  means  would  per- 
mit, since  the  greater  the  showing  the  great- 
er and  easier  would  be  their  extension  of 
credit.  There  is  no  plausible  reason  shown 
In  the  abstract  why  this  Item  should  have 
been  Intentionally  omitted  from  the  financial 
statemoit,  nor  Is  It  probable  that  it  could 
have  been  so  omitted  withont  an  endeavor  on 
the  part  of  the  plaintiff  in  error  and  her 
husband  to  deceive  the  bank  by  fiilslfying 
their  written  statement,  which  purported  to 
list  all  of  their  proper^,  and  upon  the  faith 
of  which  they  intended  It  should  rely.  But 
even  more  direct  and  positive  Is  the  Inference 
that  the  stock  was  Intended  to  be  included 
In  the  statement,  according  to  the  testimony 
of  Mr.  R.  B.  Spruill.  president  of  the  Fowler 
State  Bank.  He  testified,  although  contradict- 
ed, that,  when  the  statement  was  returned  to 
him  by  WilL  8.  Wood,  he  inquired  of  him*  as 
to  how  much  water  he  had  with  the  farm,  and 
was  informed  that  he  had  6H  shares  of  High- 
line  water.  Further,  plaintiff  In  error  alleges, 
under  oath.  In  her  complaint,  that  "said 
lands  and  premises  [the  farm]  would  be  of 
ilttle  value  but  for  the  water  'aa  aforesaid, 
which  Is  aK>lied  to  the  land,"  and,  while  the 
farm  was  valued  at  $12,000,  It  was  shown 
that  the  stock  In  controversy, .  which  secured 
the  water  so  referred  to  by  her,  was  sold  at 
the  sheriff's  public  sale  for  only  $2,850. 
These  and  other  facts  and  circumstances 
were  before  the  trial  court  In  passing  upon 
the  question,  and,  having  met  the  witnesses 
face  to  face.  It  found  on  such  evidence  that  .* 
"Thi  said  five  Bbareg  of  corporate  stock  were 
included  and  were  intended  to  be  included  by 
the  plaintiff  in  said  credit  statement  in  which 
the  plaintiff  represented  that  the  property  there- 
in described  included  all  of  the  propwty  of  tbe 
plaintiff  and  her  said  liusband." 

We  think  that  this  finding  of  the  trial 
court  has  abundant  evideuce  to  support  It, 
and  therefore  that  It  should  not  be  disturbed. 

Error  is  asi^gned,  but  not  argued,  to  the 
admission  and  exclusion  of  certain  testi- 
mony, but,  after  a  very  careful  examination 
of  the  record,  we  are  satisfied  that  the  plain- 
tiff in  error  was  not,  and  could  not  be,  preju- 
diced by  the  rulings  of  the  trial  court  In  these 
particulars. 

[2]  The  only  other  question  insistently 
pressed  in  argument  by  plaintff's  counsel  is 
tliat  there  is  not  such  a  privity  of  interest 
existing  between  the  Judgment  creditor,  the 
Fowler  State  Bank,  and  tbe  intervener,  Mar- 
tin Ed«,  who  porduued  the  water  atock  at 


the  execution  sale,  as  to  entitle  him  to  the 
relief  he  prays,  even  though  an  equitable  es- 
tc^pel  might  have  t>een  invoked  by  the  Judg- 
ment creditor.  If  the  Judgment  creditor  had 
the  rl^t  to  sell  said  stock  for  the  satisfac- 
tion of  Its  Judgment,  then  any  purchaser  at 
the  execution  sale  would  have  secured  the 
same  right,  as  a  purchaser,  that  the  Judg- 
ment creditor,  through  the  sheriff,  had  to 
sell,  as  no  principle  of  law  or  equity  limits 
tbe  right  to  purchase  ai  good  title  to  tbe 
Judgment  creditor  alone. 

The  trial  court  found  that  the  plaintiff, 
at  the  very  threshold  of  this  controversy,  did 
not  come  Into  court  with  <^n  hands.  The 
financial  statement,  signed  by  Will.  S.  and 
Minnie  P.  Wood,  and  presented  by  them  to 
the  Fowler  State  Bank,  showed  that  they 
together  owned  property  of  the  value  of  $43,- 
550  In  excess  of  all  their  Indebtedness.  With 
such  a  showing  the  president  and  manager 
of  the  bank  had  every  reason  to  believe  that 
either  or  both  of  them  had  an  abundance  of 
unincumbered  property  sufficient  to  Insure 
the  satisfaction  of  all  credits  extended  to 
WllL  S.  Wood. 

Counsel  for  plalntUC  In  his  written  aisn- 
ment  states  that: 

"There  is  no. ambiguity  about  that  property 
statement  On  its  face  it  purporta  to  be  givea 
to  establish  joint  credit  at  the  bank,  ^s  was 
die  purpose  of  Hinnie  P.  Wood  in  signing  tbe 

statemenL"  '  , 

It  Is  not  so  Important  to  determine  the  un> 
disclosed  Intentltm  of  Minnie  P.  Wood  as  It 
is  to  determine  what  probable  effect  her  rep- 
resentations had  on  the  mind  of  tbe  presi- 
dent and  manager  of  the  Fowler  State  Bank, 
acting  as  a  person  of  reasonable  precaution, 
in  extending  the  credits  in  controversy  to 
Will.  S.  Wood.  The  statement  she  signed 
and  filed  with  the  bank  reads: 

"For  the  purpose  of  estatdisblag  credit  from 
time  to  time  with  you  for  money  borrowed  or 
otherwise,  the  undersigned  nVill.  a.  and  Minnie 
P.  Wood]  furnish  the  following  itatement  ai 
being  a  true  and  correct  statement  of  alt  tbeir 
assets  and  liabilities  on  the  26th  day  of  May 
1912.  Upon  the  faith  of  such  statement  you 
can  rely  in  loaning  money  to  them." 

After  the  money  was  advanced  on  the 
strength  of  such  statement,  it  was  placed  to 
the  Joint  credit  of  Will.  S.  and  Minnie  P. 
Wood,  and  checked  out  by  both  of  them  at 
pleasure;  but,  when  the  day  of  repayment 
arrived,  they  came  Into  a  court  of  equity  and 
solemnly  swore,  notwithstanding  their  writ- 
ten statement  to  the  contrary,  that  Will.  S. 
Wood  had  not  then  and  never  had  any  Inters 
est  in  the  property  that  they  represented  In 
their  said  signed  statement  to  the  bank  as 
the  common  property  of  both  for  tiie  pur- 
pose of  obtaining  credit,  and  upon  the 
strength  of  which  WllL  S.  Wood  obtained 
the  very  money  and  credits  In  oontroveray 
herein. 

[8]  It  is  a  well-established  general  rule,  ap- 
plicable oUke  In  law  and  equity,  tliat  poitlea 
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gbaU  not  be  oititled  to  establlgh  a  claim,  or 
to  enforce  a  deteais^  by  reaacm  oC  anAn  or 
mtarepreiaitatloiia  vbidi  proceeded  from 
themselves,  or  were  adopted  or  acquiesced  In 
by  them  after  fall  knowledi^  of  their  nature 
and  quality;  and,  further,  that  where  mls- 
reiwesentattons  han  been  made  by  <»e  of 
two  litigating  partLee,  in  his  deaUngs  with 
the  other,  a  court  of  law  will  either  decline 
to  interfere  or  wUl  so  adjust  tiie  equltl^  be- 
tween tbem  as  to  preroit  an  nndue  bene0t 
from  aocmiiv  to  that  party  who  is  unE^bly 
«)deaToilng  to  take  advantage  of  hla  own 
wrong.  Broom's  Legal  Maxims  (7tta  Ed.)  238. 

A  clear  import  of  the  financial  statement 
Is. that  Uie  property  listed  thraein  was  the 
comnum  proper^  of  WUL  S.  and  Minnie  P. 
Wood,  who  signed  the  sami^  and  was  a.  hold- 
ing out  of  said  iffoperty  by  Minnie  P.  Wood, 
at  the  time  ttie  statement  was  dgned,  as  the 
propoty,  in  part  at  least,  of  WUL  8.  Wood, 
whicb  She  now  says  was  ber  sole  property. 
Such  a  holding  onjt  of  propra^  may  make 
the  same  liable  for  advances  aecured  there- 
on on  the  faith  of  bu<A  r^resratatlona,  to 
the  extent  that  others  were  mided  to  their 
injury  thereby  while  extending  credit  in  good 
faltb  on  the  strength  thereof.  Prewitt  r. 
Lambert,  Id  Colo.  7-12,  84  Pac.  684. 

14]  A  wife's  separate  property  may  become 
subject  to  the  debts  of  her  husband  in  case 
he  be  permitted  to  deal  with  it  and  obtain 
credit  upon  it  as  his  own  and  with  her 
knowledge  and  consent  (De  Votle  et  al.  v. 
McGerr,  18  Colo.  4G7, 24  Pac.  823,  22  Am.  St 
Rep.  4^};  and,  while  this  court  fe^s  that 
other  approved  metiiods  of  procedure  might 
bave  bera  adc^ted  in  tills  case,  more  appro- 
priate to  reach  the  relief  sought  than  that 
followed  herein,  nevertheless  we  dre  not  able 
to  aay,  from  a  review  of  the  whole  record, 
that  the  trial  court  was  not  authorized  to  de- 
cree that  the  Fowler  State  Bank  was  enti- 
tled to  subject  enough  of  the  property  men- 
tioned in  the  financial  statement,  including 
the  shares  of  water  stock  in  ccHitroversy,  to 
execution  sale  to  repay  the  moneys  and  sat- 
isfy the  credits  obtained  on  the  strength  of 
said  statement,  and  that  the  complaints  and 
defenses  made  by  the  plaintiff,  Minnie  P. 
Wood,  were  without  equity. 

Hence  the  decree  of  the  trial  court  in  the 
premises  ought  to  be,  and  is  hereby,  affirmed. 

Affirmed. 


TUTTLB  v.  BOHHER  et  al. 

(Supreme  Court  of  Wyoming.    June  29,  1915.) 

1.  CoaroBATjoNs  «=>232  —  Issuaitcb  or 
Stock  fob  Peopeett— LiABiLrrr  op  Stock- 
HOLDEB— Statutes. 

Gomp.  St  1910,  I  398S,  provides  that  all 
cc^porate  stockholders  shall  be  liable  to  cred- 
itors to  the  amount  of  unpaid  assessments, 
and  to  no  other  amount,  for  debts  and  con- 
tracts made  by  the  company,  until  the  whole 
amount  of  the  assssaments  on  capital  stock 
fixed  by  the  directors  shall  be  paid  in.  Section 


8869,  providM  that  the  directors  may  purchase 
property  and  isHue  stock  to  the  value  thereof  in 
parment,  which  stock  shall  be  dedared  and 
taken  as  full-paid  stock,  not  liable  to  calls, 
neither  shall  the  holder  thereof  be  liable  to 
any  further  payment  under  sec^ons  3981  and 
398a  Section  3981  provides  that  the  direc- 
tors may  call  on  and  demand  from  stockholders 
the.  sums  Bubscribed  for  sto^  Section  3990 
requires  the  presidott  and  directors,  within 
30  days  after  the  payment  of  the  last  install- 
ment of  the  capital  stock,  to  make  a  certificate 
stating  the  amount  of  the  capital  so  paid  in, 
and  record  the  same.  Defendant  proenied  a 
permit  to  appropriate  waters  for  irrigation  pur- 
poses, and  gave  sudh  permit  to  an  irrigation 
company  in  exchange  for  the  whole  of  its  stock 
of  1,000,000  shares  of  a  par  value  of  $1.  The 
thermit  was  in  fact  worthless,  and  a  creditor  o( 
the  corporation  sought  to  enforce  his  debt 
against  the  defendant,  alleging  that  the  transac- 
tion for  the  exchange  of  stock  for  the  water 
right  was  to  defeat  the  remedy  of  future  credi- 
tors against  tiie  holders  of  the  sto<^.  and  as  to 
mch  creditors  was  fraudulent  and  void.  Betd, 
that  the  statute  expressly  authorized  the  is- 
suance of  the  stock  in  payment  of  property  to 
its  value  necessarily  to  be  fixed  by  the  par- 
ties, it  being  reasonable  value  at  the  time  which 
was  to  control,  not  what  the  property  might 
prove  to  be  worth  in  the  futnre,  and  if  in  the 
judgment  of  the  parties,  in  the  exercise  of  good 
faitb  and  reasonable  business  sense,  the  value 
of  the  property  was  equal  to  the  value  of  the 
stock,  Qieu  under  the  statute,  such  stod^  wss 
full-paid,  and  its  holder  not  liable  further,  ei- 
ther to  the  company  or  Its  creditors. 

[Ed.  Note.— For  other  cases,  see  Ckirporations, 
Cent  Dig.  »  879,  880,  883.  884,  987;  Dec. 
Dig.  «=»282.] 

2.  COEPOBATIONS    <@=3232    —    ISSUANCB  OF 

Stock  fob  Pbopebtt— Noticb  to  CEEDrroKs 

—EmoT— fiTATUm 

Where  a  Creditor  of  a  corporation,  seeking 
to  enforce  his  debt  against  a  stockholder,  had 
notice  before  the  creation  of  his  debt  that  such 
stockholder  had  obtained  his  stock  by  exchang- 
ing tiierefor  with  the  corporation  certain  prop- 
erty at  an  amount  abore  its  actual  value,  such 
creditor  could  not  hold  the  stockholder  for  the 
difference  between  the  value  of  the  property  and 
the  par  value  of  the  stock,  in  the  absence  of 
fraud,  under  Cotnp.  St.  1910,  H  3961,  3988. 
3089,  8990,  directly  aotiiorizin^  the  issnance  of 
stock  for  property  by  corporations,  and  provid- 
ing that  stock  so  issued  shall  be  full-paid,  and 
not  subject  to  further  calls,  and  requiring  that 
it  be  BO  stated  in  all  statements  and  reports  of 
the  company. 

[Bd.  Note.~Por  oUier  cases,  aee  Coniorations, 
Cent.  Dig.  M  879,  880,  883,  884,  887;  Dec. 
Dig.  «S=»232.J 

Error  to  District  Court,  Laramie  County; 
William  C.  Mentzer,  Judge. 

Action  by  Frank  L.  Tuttle  against  William 
li.  Rohrer  and  the  Wyoming  Land  &  Irriga- 
tion CMDpany.  Judgment  for  def^idants, 
and  plaintiff  brings  error.  Affirmed. 

Marion  A.  Kline,  of  Cheyenne,  for  pUdn- 
tiff  In  error.  V.  Chatterton,  of  Riverton, 
and  B.  H.  Gamett,  of  Chicago,  111.  for  de- 
fendants In  error. 

BEABD,  I.  The  plalntlfC  In  error,  who 
was  idalntlfE  b^ow,  brought  this  action 
against  the  defendant  in  error,  alleging,  in 

substance,  so  far  as  necessary  to  an  tmder- 
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standing  of  the  questions  here  presented, 
that  Wyoming  Land  &  Irrigation  Company  Is 
a  Wyoming  corporation,  organized  on  March 
11,  1907,  with  an  authorized  capital  stock  of 
$1,000,000.  divided  into  1,000,000  shares  of 
the  par  value  of  $1  each ;  that  on  the  same 
day  defendant  Rohrer  procured  from  the 
state  engineer  a  permit  to  appropriate  the 
waters  of  Faint  Rock  creek  and  its  tribu- 
taries for  the  Irrigation  of  49,317  acres  of 
land  In  Big  Horn  county:  that  thereafter 
Rohrer  offered  to  the  board  of  directors  of 
said  company  to  transfer  to  said  company 
said  permit  to  appropriate  said  waters  In 
consideration  of  the  delivery  to  him  of  the 
full  amount  of  the  capital  stock  of  said  com- 
pany; that  at  the  time  of  said  offer  both 
Rohrer  and  each  member  of  the  board  of  di- 
rectors of  said  company  knew  that  said  wa- 
ter permit  was  not  worth  $1,000,000,  nor 
anything  like  said  sum,  but  nevertheless 
said  board  of  directors  accepted  said  offer 
and  issued  to  Rohrer  the  whole  of  the  capi- 
tal stock  of  said  company  as  full-paid  and 
nonassessable,  in  consideration  of  the  assign- 
ment to  said  company  of  said  water  permit ; 
that  said  transaction  was  put  through  for 
the  purpose  of  defeating  any  claim  of  future 
creditors  of  the  company  against  the  hold- 
ers of  said  stock,  and  as  to  them  was  fraud- 
ulent In  law  and  void;  that  said  water  per- 
mit was  in  fact  valueless;  that  in  1910,  the 
company  became  indebted  to  one  Rathbime, 
and  in  1913  Rathbone  recovered  a  Judgment 
for  $21S  against  the  company  and  caused  ez- 
ecntlon  to  be  issued  thereon,  which  was  re- 
turned, "No  property  found,"  and  that  the 
company  is  insolvent;  that  said  judgment  was 
afterwards  assigned  to  plaintiff  and  Is  un- 
paid ;  that  Rohrer  Is  still  the  owner  ot  more 
than  60,000  shares  of  said  stock;  that  said 
stock  is  not  fully  paid  and  nonassessable. 
The  defendants  answered,  and.  In  substance, 
denied  that  at  the  time  the  offer  of  Rohrer 
was  made  and  accepted  either  be  or  any 
member  of  the  board  of  directors  of  the  com- 
pany knew  that  said  permit  was  not  of  the 
value  of  $1,000,000;  averred  that  at  that 
time  each  of  them  believed  that  an  Irrigation 
system  could  be  constructed  to  utilize  said  ap- 
propriation of  water,  and  believed  that  wa- 
ter rights  for  lands  dw:ribed  in  said  permit 
could  be  sold  to  settlers  at  a  profit  to  the 
company  of  more  than  $1,000,000,  and  that 
said  board  In  good  faith  valued  said  permit  at 
$1,000,000  on  the  basis  of  profits  it  believed 
could  be  realized  thereon;  that  the  stock 
was  Issued  to  Bohrer  without  intent  to  de- 
fraud any  one,  or  to  defeat  the  claim  of  any 
creditor  of  the  company,  either  present  or  fu- 
ture; that  It  had  never  Issued  any  statement 
or  report  In  which  said  stock  was  stated  or 
reported  to  be  issued  for  cash ;  that  said  in- 
debtedness was  incurred  lu  1912,  and  that 
prior  thereto  plaintiff's  assignor  was  inform- 
ed, and  well  knew  that  the  whole  of  said 
stock  had  been  issued  as  full-paid  ta  consid- 


eration of  said  permit ;  that  prior  to  the  In- 
curring of  said  indebtedness  the  president 
and  a  majority  of  the  board  ot  directors  of 
the  company  bad  filed  in  the  office  of  tiie 
register  of  deeds  In  the  county  where  the 
business  of  the  company  was  carried  on  a 
certificate,  stating  that  the  whole  ot  the  cap- 
ital stock  of  the  company  had  been  Issued 
for  property.  A  general  demurrer  was  filed 
to  the  answer,  which  was  overruled,  and 
plaintiff  elected  to  stand  by  his  demurrer, 
whereupon  tihe  court  rendered  Judgment  for 
defendant,  and  plaintiff  brings  error. 

In  this  case  it  is  the  contention  of  plain- 
tiff that  the  stock  received  by  the  defendant 
Rohrer  Is  not  full-paid  stock,  and  that  by 
the  terms  of  the  statute  he  is  liable  to  plain- 
tiff. The  statute  upon  whldi  be  lelies  Is  aa 
follows: 

"All  fltockholdera  of  every  company  incorpo- 
rated under  the  provisions  of  this  chapter  shtM 
be  severally  and  individually  liable  to  the 
creditors  of  the  company  In  which  tbey  are 
atockholdera,  to  the  amount  of  unpaid  assess- 
ments on  capital  stock  held  by  them  respec- 
tively, and  to  no  other  or  further  amount,  for 
all  debts  and  contracts  made  by  such  compa- 
ny, until  the  whole  amount  of  assessments 
on  capital  stock,  fixed  and  limited  by  the 
directors,  shall  be  paid  in.  *  *  * "  Section 
398R,  Comp.  Stat.  1910. 

"The  directors  of  such  company  may  pur- 
diase  mines,  manufactories  and  other  property 
necessary  for  their  business,  and  issue  stock  to 
the  amount  of  the  value  thereof  in  payment 
therefor,  and  the  stock  so  issued  shall  be  de- 
clared and  taken  to  be  full  stock,  and  not  lia- 
ble to  any  further  calls,  neither  snail  the  hold- 
ers thereof  be  liable  to  any  further  payments 
under  the  provisions  of  sections  3981  and  39S8, 
but  in  all  statements  and  reports  of  the  com- 
pany this  stock  shall  not  be  stated  or  reported 
as  being  issued  for  cash  paid  into  the  company, 
but  shall  be  reported  in  this  respect  according 
to  the  facts."    SectitHi  3988. 

Section  3981,  referred  to,  provides  that  the 
directors  may  call  on  and  demand  from  the 
stockholder  the  sums  subscribed  for  stock 
from  time  to  time.  Section  3990  requires  the 
president  and  a  majority  of  the  directors, 
within  30  days  attxx  the  payment  of  the  last 
Installment  of  the  capital  sto<dc,  to  make  a 
certificate,  stating  tba  amount  of  the  capi- 
tal so  paid  In,  and  to  record  the  same  In  the 
office  of  the  roister  of  deeds  of  the  county 
wherein  the  business  of  the  company  is  car- 
ried on. 

[1]  Plaintiff  contends  that,  as  the  answer 
alleges  only  that  the  pr(H>at7  received  by  the 
company  In  exchange  for  the  whole  amount 
ot  Its  caidtal  stock  was  in  good  talth  esti- 
mated by  the  directors  to  be  eqpial  to  the  par 
value  of  the  stock,  but  &il8  to  allege  tliat  It 
was  of  that  value,  this  constitutes  no  defense 
to  the  action,  and  that  If  the  property  was 
overvalued  in  fact,  the  stockholder  is  liable 
to  the  stent  of  the  difference  between  its 
actual  value  and  the  par  value  of  the  stock 
received  therefor.  That  Is,  be  contends  for 
what  is  called  Ute  "true-value"  rule;  while 
defendants  Insist  that  the  rule  called  the 
"good-faith"  role  la  the  one  cwtemplated  by 
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oar  Btatate.  Dach  of  tbese  rules  is  sapported 
by  respectable  authority,  and  to  attempt  to 
review  the  ca«ea  would  tumecessarlly  extend 
our  Qplnlfm  and  vould  be  of  Uttle  value,  as 
tbey  are  easily  accessible  to  the  profession. 
R.  B.  Herron  Co.  t.  Shaw,  166  CaL  66^  133 
Pa&  488,  Ann.  Caa.  1015A,  126&;  B.  G.  L  S 
842 ;  Van  Clere  v.  Berkey,  148  Mo.  109,  44 
&  W.  74S,  42  U  B.  A.  083;  State  Trust  Ca 
V.  Tamer,  111  Iowa,  604,  82  N.  W.  1029,  03 
li.  R.  A.  186,  and  cases  cited  In  the  oi^on. 
The  questlm  we  think  must  be  detamilDed 
by  oar  statute^  wbicb  extvessly  authorizes 
the  Issnanoe  of  stock  In  payment  for  prop- 
erty to  its  Talae.  That  Talae  moat  necessa- 
rily be  fixed  by  the  parties  at  the  time  of  the 
transaction,  It  being  the  reaso&aUe  value  of 
the  property  at  that  time  irtdch  nunt  con- 
trol, and  not  what  it  may  pronre  to  be  worth 
at  s<Nne  future  time.  And  if  In  their  Judg- 
ment, in  the  exercise  of  good  faith  and  rea- 
sonable "business  soase"  (as  said  in  some  of 
the  cases),  the  value  of  the  property  is  equal 
to  the  par  value  of  the  stock  for  which  it 
is  exchanged,  then  by  the  terms  of  the  stat- 
ute it  shall  be  declared  and  taken  to  be  foil- 
paid  stock,  and  not  liable  to  any  further 
calls,  nor  shall  the  bolder  be  liable  to  fur- 
ther payment  either  to  the  company  or  to 
creditors  of  the  company.  On  the  other 
band,  if,  as  alleged  in  the  petition,  tbe  trans- 
action was  put  through  for  the  purpose  of 
defeating  any  claim  of  future  creditors  of 
the  company  against  stockholders,  and  that 
tbe  permit  was  in  fact  valueless,  or  was 
overvalued  for  such  fraudulent  purpose,  the 
stockholder  would  be  liable  unless  relieved 
from  liability  on  other  grounds.  In  this 
case  by  their  answer  defendants  deny  that 
said  stock  was  Issued  for  said  permit  with 
the  Intent  to  Injure  or  defraud  any  person, 
or  to  defeat  the  claim  of  any  creditor  of  the 
company,  present  or  future,  deny  that  the 
permit  is  of  no  value,  but,  without  a  specific 
allegation  that  It  was  of  the  par  value  of 
the  stock,  allege  that  the  board  of  directors 
In  good  faith  valued  It  at  that  amount 
Whether  the  transactioa  was  had  for  a 
fraudulent  purpose,  or  whether  tbe  board 
acted  in  good  faith  in  an  honest  belief  and 
In  tbe  exercise  of  reasonable  business  Judg- 
ment In  so  estimating  tbe  value  of  the  per^ 
mlt,  or  what  Its  value  In  fact  wa^  are  qneB- 


tions  of  fact  wMcSi  cannot  be  determined  on 
the  demurrer. 

[2]  It  Is  also  alleged  In  the  answer  that 
plalntltrs  assignor  bad,  at  the  time  tbe  In- 
debtedness was  ctmtracted,  full  knowledge  of 
tbe  fact  that  tbe  whole  of  tbe  capital  stock 
of  tbe  company  had  been  issued  as  full-paid 
stock  In  condlderatioD  of  the  assignment  to 
it  of  said  permit,  and  that  the  certtflcate  re- 
quired by  section  8990  bad  been  made  and 
filed.  Tbe  great  weight  of  authority  ap- 
pears to  us  to  be  that  one  dealing  with  a  cor- 
poration with  knowledge  that  stock  has  been 
issued  as  full-paid  in  exchange  for  property 
at  an  amount  above  Its  actual  value  cannot 
hold  such  stockholder  for  the  difference  be- 
tween the  actual  value  of  the  property  and 
the  par  value  of  the  stock,  in  the  absence  of 
fraud.  C!olt  v.  Gold  Amalgamating  Co.,  119 
U.  S.  343,  7  Sup.  Gt.  231,  30  U  Ed.  420 ;  Bank 
of  Ft.  Madison  v.  Alden,  120  U.  S.  372,  9  Sup. 
Ct  332,  32  U  Ed.  725;  State  Trust  Co.  v. 
Turner,  111  Iowa,  664,  82  N.  W.  1029,  53  L. 
R.  A.  136,  and  cases  therein  cited.  We  think 
that  rule  especially  applicable  under  our 
statute  which  directly  authorizes  stock  to  be 
Issued  for  property  and  when  so  issued  shall 
be  declared  and  taken  to  be  full-paid  stock, 
and  not  subject  to  furtber  calls,  eta,  and  re- 
quiring it  to  be  so  stated  in  all  statements 
and  reports  by  the  company.  These  provi- 
sions, we  think,  were  Intended  to  give  notice 
to  those  deaUng  with  the  corporation  of  the 
actual  assets  of  the  corporation  on  which 
they  could  rely,  and  that  the  holders  of 
stock  so  Issued  are  not,  In  the  absence  of 
fraud,  Individually  liable  for  the  debts  of 
the  corporation  when  It  became  Insolvent 
We  do  not  wish  to  be  understood  as  hold- 
ing that  oT^aluatlon  of  property  so  receiv- 
ed for  stock  Is  not  competent  evidence  tend- 
ing to  show  bad  faith  or  fraud,  and  when 
grossly  excessive  may  not  be  sufficient  to  es- 
tablish that  fact.  We  are  of  the  opinion 
that  the  answer  states  a  defense  to  tbe  ac- 
tion, and  tbat  the  demurrer  thereto  was 
properly  overruled. 

The  Judgment  ot  the  district  court  Is  af- 
firmed. 

Affirmed. 

POTTER,  0.  J.t  and  SOOTT,  J.,  nmcnr. 
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GRIFFIS  T.  STATU.    (No.  808.) 
(Snprwe  Court  ot  Wyoming.  June  29,  10160 

1.  Gbimihal  Law  4=91069  — Afpkal—Dis- 

UZSSAI.. 

Where  a  petition  in  error  in  a  criminal  case 
is  filed  but  DO  summons  in  eiror  has  been  is- 
sued, nor  preecipe  therefor  filed,  and  there  has 
beea  do  waiver  thereof  by  tbe  prosecution,  and 
a  year  has  elapsed  since  the  final  judgment  and 
overruiins  of  tbe  motion  for  a  new  trial,  tbe 
proceedings  in  error  will  be  dismiasecl  on  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Orlmlnal 
Law,  Cent  Dig.  fif  754,  S088,  31S0,  8137-3143; 
Dec.  Dig.  «=>1069.] 

2.  Cbikinal  Law  «=»1069  — Appbai— Tim 

FOB  PBOCEEDINOS. 

Comp.  St.  I&IO,  S  C122,  allowing  one  in 
prison  the  period  of  one  year,  exdusive  of  tbe 
time  of  such  disability  for  bringing  a  proceed- 
ing in  error  to  reverse  a  Judgment,  does  not 
apply  to  criminal  cases. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  754,  3088.  3130,  3137-3143; 
Dec.  Dig.  «=>10efi.] 

3.  Obiminal  Law  ^1009  —  Appeal  —  Tim 

rOB  PBOCEBDINOa. 

Comp.  St.  1910,  I  6293,  providing  that  in 
all  criminal  cases,  after  final  judgment,  and 
within  one  year  after  the  rendition  tnereof,  pro- 
ceedings to  vacate,  modify,  or  annul  such  judg- 
ment may  be  begun  by  petition  in  error,  in  the 
same  manner  as  provided  for  taking  civil  cases 
to  the  Supi^me  Court,  limits  the  time  for  pro- 
ceeding by  writ  of  error  to  one  year  without 
exception;  tbe  proviso  that  proceedings  may  be 
begun  as  in  civil  cases,  referring  to  procedure 
only  and  not  to  time. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  764,  S088.  3130,  3137-3143; 
Dec.  Dig.  «=»106a] 

Error  to  District  Court,  Niobrara  County ; 
William  O.  Mentzer,  Judge. 

Clyde  E.  Griffls  was  convicted  of  grand 
larceny,  and  he  brings  error.  Dismissed. 

Allen  G.  Fisher  and  Wm.  P.  Rooney,  both 
of  Chadron,  Neb.,  for  plaintiff  iu  error.  D. 
A.  Preston,  Atty.  Geii.,  for  the  State. 

FOTTBB,  O.  J.  £1]  ^le  plaintiff  in  error, 
Clyde  B.  Griffls,  was  convicted  in  the  dis- 
trict court,  dtting  wlUiin  Niobrara  county, 
of  the  crime  of  grand  larceny,  and*  by  the 
Judgment  of  said  court  on  January  29,  1914, 
was  sentenced  to  a  term  in  the  penitentiary, 
his  motion  for  new  trial  having  been  on  that 
day  overruled.  On  July  9,  1914,  a  petition 
in  error  was  filed  in  this  court  for  the  re- 
versal of  said  Judgment,  but  no  summons  in 
error  was  issued,  nor  any  praecipe  therefor 


filed,  and  It  does  not  appear- that  the  Issu- 
ance and  service  of  summouB  in  error  vras 
waived  by  either  tbe  prosecutinK  attorney  of 
the  cotmty  w  the  attorn^  generaL  On 
March  IT,  1916,  the  Attorney  General  filed  a 
motion  to  dismiss  the  proceeding  in  error, 
alleging  as  reasons  therefor  that  no  sum- 
mons in  error  had  been  served  upon  blm, 
that  he  had  not  waived  such  service,  and 
that  more  tlian  one  year  had  elspsed  since 
the  entry  of  the  final  Judgment  and  the 
overmling  of  the  motion  for  a  new  trial. 
ThB  cause  has  been  heard  upon  ttiat  mottcm, 
and  it  must  be  sustained,  unless  summons 
In  error  may  yet  be  issued  and  served  so  as 
to  commence  the  proceeding  In  error  within 
the  time  limited  by  law.  Caldwell  v.  State, 
12  Wyo.  206,  74  Faa  496;  Vone  t.  State, 
14  Wya  296,  83  PaC  696. 

[2]  It  is  contended,  In  oppo^tlon  to  the 
motion,  that  the  same  Is  premature,  for  the 
reason  that  the  plalntltt  In  error  has  been 
confined  In  prison  since  the  soitenoe  was 
imposed  upim  him,  bringing  him  within  tbe 
exception  stated  in  section  6122,  Compiled 
Statutes  1910,  allowing  one  in  prison  tbe 
period  ct  one  year,  ezclnsive  of  the  time  of 
such  disability,  for  bringli^  a  proceeding  in 
error  to  reverse  a  Judgment.  Bat  that  sec- 
tion Is  found  In  the  Code  of  CHvU  Procedure, 
and  does  not  apply  to  criminal  cases. 

m  Section  6298  limits  the  time  for  pro- 
ceedings in  error  in  criminal  cases  as  fol- 
lows: 

"In  all  criminal  cases  after  final  judgment  and 
within  one  year  after  the  rendition  of  the  judg- 
ment, proceedings  to  vacate,  modify,  or  annul 
such  judgment  may  be  began  in  the  Supreme 
Court  by  petition  hi  error  in  the  same  manlier 
as  is  provided  fOr  taking  civil  cases  to  the  Su- 
preme Court  nnder  the  laws  of  this  state." 

This  section  fixes  the  period  of  one  year, 
without  exception,  as  the  time  for  comuienc- 
iDg  proceedings  in  error  in  criminal  cases. 
Tbe  provision  that  the  proceedings  In  error 
may  be  begun  1^  petition  In  error  in  the 
same  manner  as  is  provided  for  taking  civil 
cases  to  the  Supreme  Court  refers  only  to 
the  procedure;  not  to  the  limitation  on  the 
time  for  commencing  proceedings  In  error. 
Blackburn  v.  State,  22  Ohio  St  681 ;  MiUer 
v.  State.  73  Ohio  St  195,  76  N.  B.  823;  Nickel 
V.  State,  6  Ohio  Clr.  Ct  K.  601.  The  motion 
will  be  sustained,  and  the  proceeding  in  ei^ 
ror  dismissed. 

Dismissed. 

BEARD  and  SCOTT,  JJ.,  concur. 
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OKLABOUA.  dTT  BT.  CO.  t.  OOLB.  (No. 
4089.) 

(Supreme  Coort  of  Oklslionia.   May  26,  1916.) 

ffiylla&M  ty  tht  Oowri.) 
X.  SisBST     Uailboabb    «=»85  —  Stbkbts — 
Duties. 

The  rights  of  a  person  driTins  along  a 
pabllc  street  and  a  street  railway  company 
operating  cars  thereon  are  equal  and  correl*- 
tive,  one  ie  bound  to  the  same  degree  of  care  as 
the  other.  It  is  the  duty  of  each  acting  in  his 
own  place  and  under  the  circontBtancea  sur- 
roundiiig  him  to  ezerciae  that  degree  of  care 
to  avoid  accident  that  an  ordinairil^  prudent 
man  would  exercise  under  like  conditions. 

[Ed.  Note.— For  other  cases,  see  Street  Hail- 
roads,  Cent  Dig.  8S  193,  195;  Dec  Dig. 
85.] 

2.  STEkET  RaILBOADS  4^81— DUTT  OT  MO- 
TOBUAN— StBCBT  CBOSaiNO. 

It  is  the  duty  of  a  motorman  in  cliarge  of 
a  car,  when  approaching  a  street  crossing,  to 
keep  watch  and  see  whether  or  not  people  on 
the  street  ahead  of  him  are  in  danger,  or  In 
difficulty,  BUch  as  ml^ht  throw  them  In  con- 
tact with  the  car  he  is  running,  and,  if  so.  to 
endeavor  to  get  bis  car  under  snch  control  as 
would  enable  him  to  avoid  cauBing  injury  to 
such  people,  and  to  not  take  haiardons  chance* 
of  people  getting  out  of  the  wa^,  and  to  exei^ 
dse  reasonable  care  to  avoid  accidents, 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  ||  172-177;  Dec.  IMg.  «s» 
81.1 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  ObJahoma  Coun- 
ty;  W.  B.  Taylor,  Judge. 

Action  by  John  O.  Cole  against  the  Okla- 
homa City  Railway  Company.  Judgcoent  for 
plalntiflC.  Defendant  appeals.  Affirmed. 

John  W.  Ettuirtel  and  Bnrite  Sbortel.  both 
of  Oklahoma  OUy,  for  plaintiff  In  error. 
Edward  B.  Haatings  and  John  Bmbry,  boQi 
of  Oklahoiiia  aty,  ttor  defendant  In  error. 

OALBBAITH,  O.  fifain  street,  om  of  the 
principal  thoroughfares  of  Oklahoma  City, 
mna  east  and  west,  and  Is  practically  levd, 
and  crosses  Hudson  avenne,  wMA  runs 
north  and  sontta,  at  right  angles.  ISw  plain- 
tiff In  error  maintains  a  double  track  of 
rails  most  of  the  length  and  near  the  center 
of  Sfaln  street  About  1  o'tdock  In  the  after- 
noon of  July  26, 1907,  JtOm  C.  C<de,  a  farmer, 
came  to  tiie  dty  with  a  wagon  load  of  baled 
hay.  His  wagfm  was  drawn  by  two  mules, 
and  he  was  slttliv  on  top  of  the  hay  driving 
north  on  Hudson  avenue,  when  at  the  taiter- 
MCtlon  of  Main  street,  while  crossing  the 
trades  of  the  plaintiff  In  errw*  one  of  Its 
cars  coIlMed  with  his  wagon,  striking  the 
hind  wheel  thereof,  wre^ng  the  wagon,  and 
Injuring  the  mules  and  harness  and  luy,  and 
throwing  the  plaintiff  to  the  pavement  with 
great  force,  and  tiieret^  causing  him  serious 
and  p«manent  bodily  injurlea.  This  action 
was  Instituted  to  recover  damages  sustained 
by  the  accident,  whldi  It  was  aUeged  was 
due  to  the  negligence  of  the  railway  com- 
pany.   ITie  defendanf  pleaded  a  general  de- 


nial and  contributory  negligence.  men»  was 
a  trial  to  the  court  and  a  Jury,  and  a  Terdlct 
for  the  plaintiff.  A  moUon  for  new  trial 
was  filed  and  overruled,  exceptions  aaved, 
and  judgment  entered  on  the  verdict,  and  an 
appeal  perfected  to  this  court 

The  errors  assigned  and  r^ed  upon  for  a 
reversal  of  the  Judgment  are  based  upon  Oie 
instructions  given  by  the  court  to  the  Jury, 
and  others  requested  by  the  plaintiff  In  error 
and  refused.  The  contention  of  the  parties 
to  the  actlMi  as  to  the  cause  of  the  accident, 
and  who  was  at  foult,  will  appear  from 
cen»ts  of  the  testimony  herein  set  out 

The  plalntUTs  version  of  the  accident,  as 
givm  by  him,  Is  as  foUows: 

"Q.  When  you  came  on  Hudson  street,  you 
drove  north,  as  I  understand  yon?  A.  *^ 
sir;  when  I  came  to  Hudson  street  I  went 
north.  Q.  As  you  spproached  Main  street, 
what  occurred  there?  Just  tell  as  you  ap- 
proached what  you  done,  and  what  happened. 
A.  As  I  approached  Main  street,  there  was  an 
automobile  coming  down  from  the  east,  going. 
It  seemed  to  be,  west,  but  it  was  crawling 
slowly  slongf  moving  along,  and  tiie  mules  look- 
ed at  it  and  shied  as  I  drove  up.  Q.  Where 
was  that  automobile?  A.  That  was  on  Hudson 
and  Main.  Q.  Which  side  of  Hudson?  A.  It 
was  on  the  north  side  of  the  street,  noct  to 
Mr.  Bice's  bam.  Q.  Where  were  you  when 
the  mules,  you  say,  saw  it?  A.  I  drove  the 
mules  up  on  the  street  car  line,  and  just  as 
the  front  wheels  got  over  the  first  track  they 
stopped,  and  when  they  stopped  they  shied,  and 
they  went  to  seesawing,  looking  at  it  and  trying 
to  back  back,  and  they  could  not  do  it,  and  I 
whipped  and  slapped  them  and  done  my  best  to 
get  tnem  along.  I  looked  and  seed  the  street 
car  coming  and  I—  Q.  How  far  was  that 
street  car  off  when  you  first  saw  it?  A.  When 
I  first  noticed  it,  it  was  a  block  and  half,  I 
suppose.  Q.  Which  way?  A.  West.  Q.  Did 
you  see  it  before  you  drove  on  the  tracA?  A. 
No,  sir:  I  did  not  see  It  before  I  drove  onto 
the  track.  I  never  looked  for  it  until  I  found 
out  I  could  not  get  the  mules  along,  and  when 
I  fonnd  out  that  I  was  stuck  there,  the  front 
wheels  bkx^ed,  and  they  oould  not  go  back, 
nor  they  would  not  go,  and  the  car  was  ap- 
proaching me  so  fast,  I  looked  and  it  was  com- 
ing— I  knew  the  motorman,  and  I  signaled 
him  with  my  hand  Just  that  way  (indicating), 
and  hollered  and  celled  him  by  his  name,  'I£d, 
hold  up,*  and  that  is  the  last  word  I  gave." 

This  testimony  is  corroborated  by  various 
witnesses  called  for  the  plaintiff. 

The  railway  company's  theory  of  the  accl- 
d^t  Is  given  by  the  testimony  of  the  motor- 
man  In  charge  of  the  car  striking  tbe  wagon, 
as  foUows: 

"Q.  Now,  where  were  you  when-  you  first 
observed  Mr.  Cole— how  close  to  tbe  street? 
A.  I  was  about  300  feet  1  should  say.  Q. 
Where  was  he  then?  A.  He  waa  just  ap- 
proaching. Just  came  up  from  bdiind  the  build- 
ing line  on  Hodson  steeet  driving  north.  (J. 
Woen  you  saw  him  coming  out  from  there, 
what,  u  anything,  did  you  do?  A.  Rang  my 
gon^  Q.  Then  what,  if  anything,  did  he  do? 
A.  Be*  saw  the  car  approadiing,  and  started  to 
stop  his  team,  and  did  stop  them  at  the  south 
side  of  tbe  track.  Q.  How  far  were  you  from 
him  at  the  time  he  stopped?  A.  Well,  I  was 
100  feet  or  more,  possibly  a  little  more.  Q> 
Then,  when  he  stopped,  what  had  you  done  in 
the  meantime,  if  anything,  with  reference  to 
checking  the  speed  of  your  car?    A.  I  had 
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■lowed  down.  Q.  How  tnnch?  A.  Well,  I  was 
not  running  more  tbeo  ten  miles  an  hour  at 
that  time.  Q.  What  did  you  do,  if  anytbins, 
when  he  stopped?  A.  I  continued  slow,  naving 
the  car  getting  down  slower,  until  he  backed 
up  in  the  clear,  then  I  released  my  brakes  to 
go  on.  Q.  How  nearly  were  you  stopped  at 
that  time?  A.  Well,  I  should  sa;^  about  like 
a  man  would  walk,  three  or  four  miles  an  hour. 
Q.  Practically  stopped?  A.  Yes,  sir.  Q.  Then 
when  he  backed  his  mules  up  in  the  clear,  what 
did  you  do?  A.  t  proceeded  to  speed  up,  go 
ahead.  Q.  What  did  he  do?  A.  He  started  up 
again,  then,  directly  after  I  did,  started  to  go 
across.  Q.  When  he  started  up  again,  what 
did  you  do?  A.  Well,  I  applied  my  brakee— 
cut  off  the  current  and  applied  my  brakes.  I 
seen  I  was  going  to  hit  Uic  wagon,  and  I  re- 
leased the  brakes  and  reversed  the  car!  Q. 
What  do  you  mean  by  that— reversing  the  car? 
A.  Pulling  the  reverse  lever  and  running  the 
car  in  another  direction.  Q.  Why  did  you  do 
that?  .  A.  Because  I  could  see  I  could  not  stop 
with  the  brekea,  and  thought  I  coald  stop  with 
the  other,  perhaps." 

TbiB  testimony  is  corroborated  by  tbe  evi- 
dence of  otber  witnesses  called  by  tiie  plain- 
tiff in  error. 

The  issnes  of  ftict  as  to  whose  negligisice 
was  the  proximate  cause  of  tbe  acddent  were 
questions  for  the  Jury.  If  tbe  court,  In  Its  In- 
Btructlona,  fairly  stated  the  law  arising  upon 
these  issues,  then  there  is  no  prejudicial  er- 
ror In  the  record,  and  the  Judgment  appealed 
from  should  be  affirmed. 

[1]  Tbe  court,  after  stattaig  the  issues  aris- 
ing upon  the  pleading^  In  No.  4,  properly  In- 
structed the  Jury  as  to  the  burden  of  proof, 
and  In  No.  5  defined  "negligence"  and  also 
"ordinary  care,"  and  in  inatractlon  No.  6  tiie 
respective  rights  of  the  parties  to  the  use 
of  the  street  are  explained.  This  instruction 
Is  as  follows: 

"You  are  instructed  that  the  plaintiff  end 
defendant  both  bad  a  right  to  use  the  streets  of 
tbe  city.  Therefore  at  the  time  of  the  acci- 
dent they  were  in  the  exercise  of  equal  rights. 
It  was  likewise  tbe  duty  of  both  to  exercise 
reasonable  care  to  avoid  collision,  but  it  was 
not  the  duty  of  the  defendant  to  exercise  a 
higher  degree  of  care  than  the  plaintiff,  nor 
was  it  the  duty  of  the  plaintiff  to  use  a  higher 
degree  of  care  then  the  defendant.  It  was  the 
duty  of  each,  acting  in  his  own  place  and  un- 
der the  circumstances  surrounding  him,  to  ex- 
ercise that  degree  of  care  to  avoid  the  accident 
which  a  reasonably  prudent  person  would  have 
exen^gea  imder  the  circumstances." 

it}  In  Na  7  the  court  told  the  Jury  that 
the  railway  track  Itself  was  a  warning  of 
danger,  and  that  it  was  the  duty  of  all  per- 
sons approaching  tbe  same  to  look  and  listen 
for  approaching  cars,  and  to  use  reasonable 
care  to  avoid  Injury  from  tbe  care;  and  in 
No.  8  the  duty  of  the  motorman  In  cbu-ge  of 
the  ear  is  set  out  This  Instruction  reads  as 
follows: 

"It  is  the  duty  of  a  motorman  in  charge  of 
a  car,  when  approaching  a  street  crossing,  to 
keep  watch  and  see  whether  or  not  people  on 
tbe  street  ahead  of  him  are  in  danger,  or  in 
difficulty,  such  as  might  throw  them  in  contact 
with  the  car  he  is  running,  and,  if  so,  to  en- 
deavor to  get  his  car  under  such  control  as 
would  enable  him  to  avoid  causing  injury  to 
such  people,  and  to  not  take  hazardous  chances 
of  people  getting  out  of  the  way,  and  to  ex- 
ercise reasonable  care  to  avoid  the  accident" 


In  No.  9  the  court  Instmeted  the  Jury  as 
to  the  'last  dear  chance  do<^rine "  and  In 
No.  10  the  Jury  told  that  boEore  they 
could  find  for  tbe  plaintiff  they  must  find 
from  a  preponderance  of  tbe  evidence  that 
the  plaintiff  at  the  time  of  the  collision  was 
exercising  that  d^ree  of  care  an  ordinarily 
prudent  man  would  exercise  under  slndlar 
clrcuniatanoes,  and  in  No,  11  the  Jury  wwe 
given  the  proper  rules  for  measuring  the 
damages  for  tbe  plaintiff's  Injuries  In  case 
they  should  find  for  him.  In  Na  12  the  Jury 
were  advised  that  they  were  the  exclusive 
Judges  of  tbe  fticts,  but  Informed  that  tb^ 
must  take  tbe  law  as  contained  In  the  In- 
structions from  the  court  In  No.  13  tbey 
'  were  specially  told  that  they  should  not  sin- 
gle out  any  particular  paragraidi  or  para- 
graphs of  the  instructions  and  base  their  de- 
liberations and  verdict  upon  it,  but  must  take 
the  Instructions  altogether  and  consider  them 
as  a  whole;  and  In  No.  14  tb^  wece  In- 
structed as  to  Meeting  a  foreman  and  told 
that  their  verdict  must  be  unanimous. 

These  Instructions,  it  seems,  embody  a  fair 
statement  of  the  law  arising  upon  tbe  issues 
made  by  the  pleading  and  tbe  testimony  in 
tbe  cause,  and  are  supported  by  the  following 
de<d8lons  of  our  court:  Oklahoma  City  Ry. 
Co.  V.  Barkett  80  OU.  28,  U8  Paa  830; 
Stepheu  et  al.  v.  Oklahoma  City  By.  Co.,  SS 
Okl.  340,' 114  Paa  611,  S3  L.  R.  A.  (N.  S.) 
1007;  A..  T.  &  S.  F.  R.  Co.  T.  Baker,  21  Okl. 
fil,  85  Pac.  433, 16  L.  B.  A.  (N.  S.)  826 ;  Clark 
V.  St  li.  &  S.  F.  R.  Co.,  24  Okl.  764, 108  Pac. 
361.  In  at  least  two  of  tbe  requested  In- 
structions correct  rules  of  law  arising  upon 
tbe  issues  of  tbe  case  were  set  out,  but  it 
seems  to  us  that  these  rules  were  unduly 
shaded  in  fftvor  of  the  railway  company,  and 
inasmuch  as  these  rules  were  eqibraced  In 
and  fairly  stated  by  tiie  court  in  the  instruc- 
tions given,  it  was  not  error  to  deny  the  re- 
quested Instructions.  Finch  v.  Brown,  27 
Okl.  217.  Ill  Pac.  891;  EUet-KendaU  Shoe 
Ca  V.  Boss,  28  OkL  697,  116  Pac.  892;  Pio- 
neer T.  &  T.  Co.  V.  Davis,  28  OkL  7^  U6 
Pac.  482;  Standifer  v.  SulUran,  SO  Okl.  365, 
120  Pac.  624. 

Exceptton  was  saved  and  is  urged  to  in- 
struction No.  9  In  tbe  court's  charge  to  the 
Jury.  Ttaore  is  serious  question  In  our  minds 
whether  or  not  the  last  clear  (diance  doctrine 
was  in  this  case,  for  tbe  reason  that  It  was 
not  pleaded,  and  arose,  If  at  all,  under  the 
evidence.  However,  the  plaintiff  in  error 
was  not  prejudiced  by  this  tnstmction,  slncew 
if  tbe  qu^on  was  not  In  the  case,  it  was 
given,  by  tbis  instruction,  the  advantage  of 
the  presumption  that  the  defendant  in  error 
was  negligent  when  bis  testimony  does  not 
show  negllg^ice  m  his  part  He  was  quietly 
driving)  along  a  public  street  where  be  bad  a 
rli^t  to  be,  when  his  mules  became  frlght- 
ened  at  the  automoMle  and  stopped  <m  the 
railway  tracks,  and  he  saw  he  could  not  ko 
forward  or  bai&ward. '  He  lookiei  tor  the  car, 
and  saw  it  a  block  and  a  half  away.  One 
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driving  a  wagon  along  a  mudi-traveled  street 
ot  a  city,  seeing  a  car  coining  a  block  away, 
Is  not  required  to  stop  and  wait  nntil  the  car 
passes.  He  may  rightfully  proceed  and  ex- 
pect to  clear  the  track  before  the  car  ar- 
rives. This  inatrnctlon  assumes  that  the  de- 
fendant in  error  was  negligent  In  not  look- 
ing for  the  car  and  waiting  until  It  had  pass- 
ed, while  his  testiuiooy  does  not  warrant  this 
presumption,  and  for  that  reason  the  plain- 
tiff In  error  was  not  prejudiced  by  the  in- 
straction,  even  If  this  quesUou  was  not  prop- 
erly in  the  case. 

The  cause  seems  to  have  t>een  fairly  trled^ 
and  the  verdict  and  Judgment  supported  by 
the  evidence.  Vk'e  therefore  recommend  tliat 
the  judgment  be  affirmed. 

FEB  CUBIAM.  Adopted  In  whole, 


HILTON  et  aL  T.  BAIIiBT.  <No.  3m)t 
(Supreme  Conrt  <^  Oklahoma.  AprO  18. 191S.) 

(Syllaiui  hy  the  Court.) 

1.  Gamiho  4=^29— Refudiation  or  Iexboaz. 
Contract— Liability  of  Stakeiioldeb. 

Where  persons  have  placed  money  as  a 
wager  in  the  hands  of  a  stakeholder,  either  par- 
ty, prior  to  the  happening  of  the  event  upon 
which  the  wager  depends,  may  repudiate  the 
nnlawfol  contract,  demand  of  the  stakeholder 
the  money  he  has  so  deposited,  and,  if  it  is  not 
returned  to  him,  maintain  an  action  therefor. 

I  Ed.  Note. — For  other  cases,  eee  Gamine. 
CeuL  Dig.  9  US ;  Dec.  Dig.  «8=»29.1 

2.  PUBADINO  ^428— ImBODDCnOH  W  BVl- 

DEiN  CE— O  BJECTION. 

An  objection  to  the  Introduction  of  evi- 
dence oDder  the  pleading,  while  not  favored  by 
tliis  conrt,  has  the  same  effect  as  a  demurrer 
to  the  pleading,  and  should  be  sustained  when 
it  is  clear  and  certain  that  the  pleading  assail- 
ed utterly  fails  to  state  a  cause  of  action,  in 
case  it  is  a  petition,  or  a  defense,  in  case  it 
is  an  answer. 

[Kd.  Note. — For  other  cases,  see  Pleadinff, 
Cent  Dig.  SS  1433-1436;   Dec.  Dig.  «=>42S.] 

GommiBSlonera*  Opinion,  Dlridon  No.  1. 
Error  tnm  Coonty  Conrt.  Murray  Conntr; 
Harry  W.  ridding,  Judge. 

Action  by  J.  Bailey  against  Charles  N. 
Hilton,  wherein  Frank  Clark  Intervened. 
Jndgm^t  for  plaintiff,  and  defendant  and 
Intervener  bring  error.  A^rmed. 

Charles  N.  Allen  and  Walter  E.  lAtimer, 
both  of  Sulphur*  for  plaiatiffa  in  error. 
George  M.  Nicholson,  of  Sulfur,  for  defend- 
ant in  error, 

BREWER,  C.  Defendant  In  error,  J.  E. 
Bailey,  and  plaintiff  In  error,  Frank  Clark, 
made  a  wager  of  $200  each  on  a  horse  race 
to  be  run  some  time  thereafter;  each  de- 
positing his  money  In  the  hands  of  Charles 
N.  Hilton,  who  had  been  agreed  upon  as  a 
stakeholder.  On  the  day  upon  which  the 
race  was  to  have  been  run,  Bailey  refused  to 
let  his  borse  run,  r^udlated  the  contract  of 


wager,  and  demanded  bis  mtmey  back  from 
the  stakeholder,  who  refused  to  return  the 
same  to  him.  After  such  refusal  upon  the 
part  of  Bailey  to  let  his  b<»8e  run,  Clark 
took  bis  borse  around  the  track  alone,  claim- 
ed the  money,  and  Hilton,  the  stakeholder, 
paid  the  same  over  to  him.  Bailey  sued  Hil- 
ton for  the  amount  so  deposited,  together 
with  interest  at  6  per  cent  Clark  came  into 
the  case  as  an  intervener,  but  no  argumoit 
appears  to  be  made  bere  In  his  behalf,  and, 
indeed, ,  none  could  be  sncceasfully  made. 
Hilton  filed  a  lengthy  aaswet,  which  it  is 
unnecessary  to  discuss,  further  than  to  say 
that  it  admits  the  facts  as  above  stated  and. 
seeks  to  show'  that  Bailey  had  no  standing 
In  conrt  because  of  the  Illegality  of  the  wa- 
gering contract  between  the  parties.  At  the 
trial  in  the  county  coxirt.  after  the  Jury  was 
impaneled,  counsel  for  Hilton  made  formal 
and  specific  admission  of  all  the  allegatlwts 
contained  In  pbOutiff's  petlUoa  and  offiered  to 
assume  tbe  burdm  ot  proof.  TtAa  adrndsalon 
of  counsel,  taowerer,  merely  made  more  spe- 
(A&e  that  which  Is  to  be  gathered  from  a 
careful  reading  ot  the  lengthy  answer. 

[1}  It  seems  to  be  tbe  well-aettled  law  of 
this  and  many  otber  Jurisdictions  that  where 
persMiB  have  placed  money  as  a  wager  in  the 
bauds  of  a  stakeholdw,  either  party,  prior  to 
the  liapi>ailng  of  the  event  upon  which  the 
wager  d^iends,  may  repudiate  the  contract, 
demand  of  tbe  stakeholder  the  money  be  has 
so  deposited,  and,  if  it  Is  not  returned  to  him, 
maintain  an  action  thereftir.  The  following 
cases  In  this  court  are  substantially  in  i^lut: 
Dunn  V.  Drummond,  4  Okl.  461,  SI  Pac.  066 ; 
Falkenberg  v.  Allen.  18  Okl.  210,  90  Pac.  415. 
10  L.  R.  A.  (N.  S.)  494.  also,  tbe  follow- 
ing from  otber  states:  Cleveland  r.  Wolff,  7 
Kan.  184;  B^molds  T.  McKInney,  4  Kan.  94. 
89  Am.  Dea  602;  Dearer  t.  Bennett,  29  Neb. 
812,  46  N.  W.  161,  20  Am.  St  Rep.  415; 
Pabst  Brewing  Co,  v.  listen,  80  Minn.  473. 
83  N.  W.  448.  81  Am.  St  B^p.  279;  Perkins 
V.  Clemm,  23  Aii£.  221;  Bernard  T.  Taylor, 
23  Or.  416*  31  Paa  968,  18  K  R,  A.  869,  37 
Am.  St.  Bepk  693.  And  this  Is  In  no  s^se 
the  enftwc^nent  of  an  111^1  gambling  con- 
tract Until  tbe  happening  of  tbe  event,  the 
illegal  contract  Is  still  executory,  and  either 
party  may  repudiate  it  and  cease  to  be  bound 
by  its  terms ;  for.  It  is  such  a  contract  that 
tbe  law  would  not  enforce. 

12]  There  might  be  something  In  plaintiff 
in  error's  defense,  as  interposed  In  the  court 
below  and  in  his  argument  here.  If  this  un- 
lawful contract  had  been  fully  executed  and 
the  stakeholder,  who  Is  a  kind  of  agent  or 
trustee  for  the  parties,  bad  delivered  over 
the  stake  before  his  authority  to  do  so  had 
been  revoked  by  one  of  the  parties.  But  as 
It  Is,  his  answer  constitutes  no  defense,  and 
the  trial  court  was  correct  In  sustaining  the 
objection  to  the  introduction  of  evidence  un- 
der it   This  motion — an  objection  to  tbe  In* 
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troduction  of  any  evidence  under  tbe  plead- 
ing— ^wblle  not  fiivored  by  this  ctmrt,  bas  tbe 
same  ^ect  as  a  demnrter  to  tbe  pleadings 
and  Bhoold  be  Bastained,  where  it  Is  abso- 
lutely clear  that  the  pleading  assailed  utter- 
ly falls  to  state  a  cause  of  action,  In  case  it 
is  a  petlti<m,  or  a  defmse,  In  case  it  Is  an 
answer. 

We  find  no  error  In  the  ruling  of  the  trial 
court,  and  therefore  recommend  that  the 
judgment  appealed  from  be  affirmed. 

PBBt  GUKIABf.  Adopted  in  whole. 


OUMHINGB  T.  STATE  ex  reL  WA3JjOWBB.t 
(No.  7181.) 

(Supreme  Court  of  Cftlahoma.  May  18,  1915.) 

CSyltobiif  hp  a«  Ooiirt.) 

1.  CowounoNB  4s»170— "SrocEnoLDsa"— 
Adoption  or  By-Laws. 

By  sectlrai  1227,  B«v.  Lewa  1910,  the  per- 
sons signing  articles  of  incorporatioD,  and  ttieir 
asaodates  and  snccessors,  shall  l>e  a  body  politic 
and  corporate  by  the  name  and  for  the  purposes 
stated  in  said  articlea.  The  Bubscribers  thereto 
are  therefore  "stockholderB,"  and  tbe  fact  that 
they  have  not  paid  for  the  stock  subscribed,  or 
that  stock  cerbficatss  have  not  Issued  to  them, 
does  not  affiact  th^r  right  to  adopt  by-laws. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i{  624-632;  Dec.  Dig,  «S=>170. 

For  other  definitions,  see  Words  and  Phrases, 
First  aud  Second  Series,  Stockholder.] 

2.  COBPORATIONS  4=354— BT-LaWS—BOOE  OV 
Bt-LaW9. 

By-laws  typewritten  on  a  sheet  of  paper 
and  pasted  In  a  book  kept  in  tbe  office  of  tbe 
corporation,  though  tbe  book  be  not  designated 
as  provided  by  statute,  is  a  sufficient  compliance 
with  section  1248,  Ber.  Lajfi  1910,  providing 
that  "all  by-laws  adopted  must  be  certified  by  a 
majority  of  the  directors  and  secretary  of  the 
corporation,  and  copied  in  a  legible  band  in 
some  book  kept  in  the  office  of  tbe  corporation, 
to  be  known  as  'the  book  of  by-laws,'  and  that 
no  by-laws  shall  take  effect  until  so  copied." 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  ISL.  U&-156;  Dec.  Dig.  «=»54.] 

8.  COBPOBATXOITS    «3»S4~-Bt-LaW8  —  TtPB- 
WBITTBH  BBOOBD. 

The  statute  last  mentioned  should  be  con- 
strued in  connection  with  section  2947  of  the 
Revised  Laws  of  1910,  providing  that  writing 
(with  the  exception  named  therein)  "may  be 
made  in  any  manner":  thus  authorizing  a  wri^ 
ing  such  as  tbat  involved  to  be  typewritten,  as 
well  as  traced  by  band  with  pen  or  pencil. 

[E^d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  161,  163-1S6;  Dee.  Dig.  «»54j 

1  COBFOKATIONB  ^=354— STOCEHOLnEBS— GeB- 
TIFICATIOK — NECESSnr. 

While  sectiOD  1248  requires  that  all  by- 
laws be  certified  "by  a  majority  of  tbe  directors 
and  secretary  of  the  corporation,"  and  copied 
in  the  manner  set  out  in  tbe  second  paragraph, 
It  does  not  undertake  to  make  the  by-laws  inef- 
fective,  unless  so  certified;  and  such  certifica- 
tion is  not  required,  in  an  action  between  direo* 
tors  of  the  company  charged  T^th  knowledge  of 
the  by-laws  and  their  contents. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  §§  151,  153-15erD€C.  Dig.  «=>54.] 


6.  COBPOBATIOITB  *i»B4  — "BT-LAW"  —  PUB- 
POSE. 

The  function  of  a  "by-law"  is  to  prescribe 
the  rights  and  duties  of  the  memtiers  with  ref- 
erence to  the  internal  government  of  the  cor- 
poration, ttie  management  of  its  aflEsirs,  and 
the  rights  and  duties  f»'tt*"g  between  the  mem- 
bers inter  se. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  151,  ISS-lSeTDec  Dig.  «s>54. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  By-Law.] 

6.  COBPOBATIONS  ^=»194  —  DiBBCTOBS  —  ACT- 
ING BT  AiTOBNET— Call  or  Meetiwo. 

A  director  of  a  private  corporation  may  em- 
power an  agent  or  attorney  for  him  and  in  his 
name  to  make  and  serve  a  demand  for  a  special 
meeting  of  a  board  of  directors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  IS  7S4-743;  Dec.  Dig.  «=>194.] 

7.  Mandauus  ^»127— Subjects  or  Relief- 
Acts  OP  Cobpobate  OmcEBs— Call  of  Dr- 
BEcroBS'  MEcnno. 

Mandamus  will  lie  to  compel  the  president 
of  a  rarporation  to  call  a  special  meeting  of  the 
board  of  directors,  there  being  a  valid  by-law  re- 
quiring the  issuance  of  the  call,  and  where  the 
necessary  demand  therefor  has  first  been  noada. 

[Ed.  Note.— For  other  cases,  see  Mandamus^ 
Cent  IMg.  1  282;  Dee.  Dig.  ^127.} 

8.  Mandavus  ^sslS  —  Call  of  Dibectobs* 
Meetim  o— Defenses. 

The  right  of  the  board  of  directors  to  dis- 
charge plaintiiff  in  error  as  manager  of  the  cor- 
poration cannot  be  considered  a  defense  to  an 
action  for  mandamus  to  comjiel  the  calling  of  a 
directors'  meeting,  though  called  for  the  pap- 
pose of  considering  his  removal. 

[Ed.  Note.— For  other  cases,  see  MandamuSt 
Cent  Dig.  |8  47,  49;  Dec  Dig.  «=>15.1 

Skror  from  District  Court,  Oklahoma. 
County;  Edward  Dewes  Oldfield,  Judge. 

Suit  for  mandamus  by  the  State,  on  rda- 
tlon  of  B.  Z.  Wallower,  against  E.  D.  Cum- 
mings,  as  president  of  the  Sklrrin  Opersting 
Company,  to  compel  respondent)  to  call  a 
meeting  of  the  board  of  directors  of  the  cor- 
poration. From  a  Judgment  directing  the  is- 
suance of  a  pevemptory  writ,  respondent 
brings  error.  Affirmed. 

Choate  &  Ghoate  and  W.  E.  Snyder,  ail 
of  Oklahoma  City,  for  jdalntifl  In  error.  Mc> 
Adams  &  Haskell,  of  (Alalunna  CUy,  tat  de- 
fendant In  wror. 


SHARP,  J.  The  board  of  directors  of  the 
Sklrvln  Operating  Company,  an  Oklahoma 
corporation,  was,  on  the  date  of  the  institu- 
tlcm  of  the  present  action,  composed  of  E.  D. 
Gummlngs,  E.  Z.  Wallower,  and  W,  B.  Skii^ 
vin.  E.  D.  Cummlngs  was  presldait  and 
treasurer,  E.  Z.  Wallower  vice  president, 
and  W.  B.  Skirrin  secretary,  of  uild  compa- 
ny. On  January  7,  1915,  there  was  served 
on  eald  E.  D.  Cummlngs,  as  presidrnfrof  said 
Sklrrln  Operating  Company,  a  written  notice 
signed  by  E.  Z.  Wallower,  acting  through  bin 
duly  authorized  ag^ts  and  attorneys,  Mc- 
Adams  &  Haskell,  demanding  that,  as  presi- 
dent of  said  corporation,  said  Gommings 
forthwith  call  a  special  meeting  of  tbe  board 
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of  dlMctor^  to  coaTODft  at  tbb  ofllce  of  the 
ooiporatlon  at  Oktahoma  Olty  at  the  earliest 
pomUe  date,  aQowlns  only  the  time  necee- 
sary  to  give  to  each  director  three  days'  no- 
tice of  the  time,  place,  and  pnrpose  of  sacta 
mertitiv,  by  letter  addreaaed  to  hlft  last-known 
post  office  addreee,  aa  preecrlbed  by  the  al- 
leged by-laws  ot  the  corporatton.  The  pur- 
pose for  which  the  meting  was  desired,  it 
was  said,  was: 

"To  consider  the  question  of  remoTal  and  dift- 
cbarge  of  the  present  manager  of  tbe  corpora- 
tion, and  to  remove  and  discliarge  said  manager, 
and  elect  a  new  manager  if,  in  the  judgment  of 
the  board  of  directors,  aach  actloB  be  to  the  best 
Interest  of  the  corporatioiL  Also  to  consider 
the  biudness  and  affairs  of  tbe  company  general- 
ly, and  to  take  such  action  concerning  the  same 
sa  may  be  deemed  advisable  by  the  board." 

Cummlnga  refused  to  call  the  meeting,  and 
thoceiqwn  action  was  filed  la  the  diBtri<^ 
coort  end  an  altemattve  writ  of  mandamiiB 
Issued.  Tbe  case  coming  on  to  be  heard,  the 
r^tor  Introduced  his  evidence  and  rested, 
whereupon  tbe  lewondent  demurred  to  the 
evidence,  which  demurrer  being  overruled, 
he  then  moved  the  court  for  judgment  in  his 
favtnr  on  the  plalnHfTs  evidence  which  mo- 
tion was  likewise  overruled,  and  an  order 
made  and  entered  directing  that  a  peremp- 
tory writ  of  mandamus  Issue,  as  prayed  for 
by  the  r^tor,  omnmandlng  the  respondent 
B.  D.  Oummlngs,  as  president  of  the  Sklrvln 
Operating  Company,  to  call  a  meeting  of  the 
board  of  directors  of  said  corporatton,  to 
convene  at  the  office  of  said  corporation  at 
Oklahoma  Cl^,  Okl.,  within  a  time  named. 
From  the  Judgment  the  respcmdent  has  pros- 
ecuted an  appeal  to  this  court. 

Belator's  right  to  the  writ  la  rested  prln- 
<dpally  upon  an  alleged  by-law  of  the  corpo- 
ration, providing  that  the  president  shall 
call  such  special  meetings  of  the  board  of 
directors  at  any  time  upon  the  written  de- 
mand of  any  one  director;  the  purpose  and 
<^Ject  of  the  meeting  being  stated.  On  the 
part  of  OiB  respondent,  it  is  vigorously  as- 
serted that  no  such  by-law  was  ever  legally 
adopted  by  the  stockholders  of  the  corpora- 
tion; that,  such  bdng  the  case,  the  calling  of 
a  special  meeting  of  the  board  of  directors 
by  the  president  was  discretionary  on  Ms 
part,  and  could  not  be  controlled  by  tbe  writ 
of  mandamus. 

Section  1246,  Bev.  Laws  1910,  provides 
that  every  corporation  formed  under  chap- 
ter 16  itf  the  statutes  must,  within  one  mwth 
after  filing  arUcIea  of  incorporation,  adopt 
a  oode  of  by-laws  ft>r  its  government,  not  in- 
consistent with  tbe  laws  of  the  United  States 
or  of  this  state*  and  further  provides  that: 

"Tbe  aseent  of  stockholders  representing  a 
majority  of  all  the  subecribed  capital  stock 
*  *  *  ii  necessary  to  adopt  by-laws.  If  they 
are  adopted  at  a  meeting  called  for  .that  pur- 
pose; and  in  the  event  of  such  meeting  being 
called,  two  weeks'  notice  of  the  same,  by  ad- 
vertisement in  some  newspaper  published  in  the 
county  in  which  the  princii:«l  place  of  business 
of  tbe  corporation  is  located,  •  •  •  must  be 
given.  *  •  *  The  written  assent  of  tbe  bold- 
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ers  of  two-thlids  of  tbe  stock  *  *  •  sball  be 
etEectual  to  adopt  a  code  of  by-lawa  without  a 
meeting  for  that  purpose." 

At  the  trial  there  was  Introduced,  over  the 
objection  of  the  respondent,  certain  purport- 
ed records  of  the  company,  which  were  kept 
in  a  book  called  **Secretary*B  Becmd  and 
Stock  Account."  These  records  consisted  (tf 
typewritten  pages  pasted  into  said  book.  In- 
cluded in  these  records  is  a  stock  subscrip- 
tion for  one  share  each  of  the  capital  stock 
of  the  Hotel  Operating  Onnpany,  signed  by 
a  U  Webb,  J.  BoUdns,  and  I.  M.  Canfleld. 
Afterwards,  by  amended  articles  c£  Incwpo- 
ration,  the  name  of  the  corporation  was 
changed  to  the  Sklrvln  Operating  Company. 
At  a  meeting  held  on  August  0^  1813,  as 
shown  by  the  records,  there  were  present  all 
of  the  sabscribers  to  the  stock,  namely,  O.  TU. 
Webb,  J.  Bobbins,  and  I.  M.  Canfleld,  aU  of 
wh<mL  waived  notice  of  the  call  tot  the  meet- 
ing and  participated  therdji  throughout. 
Among  other  business  transacted  at  said 
meeting  was  the  acceptance  of  the  statutory 
grant  of  corporate  authority,  as  shown  by 
the  certificate  of  Incorporation,  issued  by  tbe 
Secretary  of  State,  the  election  of  Webb, 
Bobbins,  and  Canfleld,  as  directors,  after 
which  the  following  appears: 

"Thereupon  the  chairman  produced  a  set  of 
by-laws  which  she  stated  she  had  caused  to  be 
prepared  for  governing  the  business  of  the  com- 
pany and  of  the  directors  and  stockholders  of 
the  company.  It  was  thereupon  moved  that 
said  by-wws  be  adopted  and  that  the  same  be 
ordered  to  be  recorded  In  a  book  of  by-laws  and 
be  recorded  at  length  in  the  minutes  of  the 
meeting.  Said  motion  was  unanimously  adopt- 
ed, and  the  said  by-laws  are  in  words  and  figures 
as  follows:" 

Then  follow  seriatim  the  by-laws  so 
adopted,  those  pertinent  to  the  issues  Involv- 
ed being  as  follows: 

"Tbe  president  may  call  special  meetings  of 
the  board  of  directors  at  any  time,  and  shall 
caU  such  special  meetings  upon  the  written  de- ' 
mand  of  any  one  director  stating  the  purpose 
and  object  of  the  meeting. 

"Notice  of  special  meeting  shall  state  the  pur- 
pose for  which  the  same  is  called.  Notice  of 
meetings  of  stockholders  and  directors  shall  ho 
given  by  letter,  postage  prepaid,  deposited  in  tbe 
United  States  mails,  and  addressed  to  the  last- 
known  post  office  address  of  stockholders  or  di- 
rectors as  the  case  may  be. 

"Three  (3)  days'  notice  shall  be  given  of  spe- 
cial meetings  of  tbe  board  of  directors. 

"Tbe  officers  of  the  company  shall  perform 
such  duties  as  usually  appertam  to  like  offices 
in  like  companies." 

Many  objections  going  to  Qie  validity  of 
these  by-laws  are  urged  by  counsel  for  plain- 
tiff In  error,  but  those  principally  relied  up- 
on, as  stated  by  counsel,  are:  (1)  That  the 
by-laws  were  never  legally  adopted  accora- 
Ing  to  tbe  formalities  prescribed  by  our  stat- 
ute; (2)  that  they  were  not  adopted  by  stock- 
holders ;  (3)  were  never  entered  In  a  book  of 
bj'-lawa;  and  (4)  were  never  certified. 

[1]  The  book  containing  the  by-laws  was 
produced  In  court  by  the  respmident  Cum- 
mlngg,  in  obedience,  to  a  sutvceua  duces  te- 
cum served  upon  him,  to  appear  and  bring 


Digitized  by  Google 


866 


i«  FAOirio 


BBPOBTBB 


lOfcL 


with  Dim  the  tailxnite  book  and  book  at  br- 
laws  of  the  Sklrrhi  C^ratlng  Company,  and 
which  book,  Mr.  GummlDgs  tesUfled,  was  ob- 
tained by  htm  In  the  private  office  of  the 
company.  In  tact,  die  authentiidty  of  Oie 
records  produced  ia  not  questkmed.  That 
the  by-laws  were  not  adopted  at  a  stockhold- 
era*  meeting  cannot  be  sustained.  While  It 
Is  true  that,  at  the  meeting  of  Angosf  8th, 
Webb,  Bobbins,  and  Oanfleld  are  mentioned 
88  subscribers  to  the  artldea  ot  Incrapora- 
tlon,  and  which  tact  farther  appeara  from 
their  separate  subscription  to  the  capital 
stock  of  the  corporation,  at  the  meeting  of 
directors  held  on  the  same  day,  and  immedi- 
ately following  the  adjournment  of  the  stock- 
holders' or  subscribers'  meeting,  the  former 
meettog  Is  referred  to  as  "the  atodEholdera' 
meeting  of  the  Hotel  Operating  Company." 
At  the  time  the  personnel  of  the  sharehold- 
ers and  the  board  of  dlrectinrs  was  the  same. 
People  ex  rel.  Wallace  t.  Sterling,  82  I1L457; 
Manufacturers,  etc.,  Co.  I^nday,  219  111. 
168,  78  N.  B.  146.  Whether  at  the  time  cer- 
tificates of  stock  had  been  Issued  to  the  sub- 
scribers to  the  articles  of  Incorporation  is 
Immaterial.  Such  was  not  necessary  to  con- 
stitute them  stockholders.  Section  1227,  Rer. 
Laws  1910,  provides  that  the  persons  signing 
the  articles  of  incorporation,  and  their  as- 
sociates and  successors,  shall  be  a  body  poll- 
tic  and  corporate,  by  the  name  and  for  the 
purposes  stated  In  the  articles.  Wblle  by 
section  1234  a  subscription  to  the  stock  of  a 
corporation  about  to  be  formed  is  to  be  held 
for  the  benefit  of  a  corporation  when  It  Is 
formed,  and  may  be  enforced  by  It.  The  mo- 
ment the  conditions  required  by  law  as  pre- 
liminary to  the  granting  of  the  charter  to 
the  corporation  were  complied  with,  the  sub- 
scribers to  its  stock  became  stockholders,  en- 
titled as  such  to  all  the  rights  of  such,  and 
at  the  same  time  their  liability  to  pay  the 
amount  of  their  subscriptlim  became  fixed 
and  absolute.  1  Cook  on  Corporations  (6th 
Kd.)  8  102 :  10  Oyc.  389 ;  Cartwrlght  v.  Dick- 
inson, 88  Tenn.  4T6,  12  S.  W.  1030,  7  I*  R.  A. 
706,  17  Am.  St  Rep.  910.  As  between  them- 
selves, and  the  succeeding  stockholders  and 
directors,  their  failure  to  pay  for  their  stock, 
If  Indeed  sucbi  were  a  fact,  and  to  have 
stock  certificates  Issued  and  delivered,  was. 
In  the  determlaatlon  of  their  status,  of  no 
coDseqnence.  No  attack  is  made  on  the  va- 
lidity of  the  articles  of  incorporation;  in- 
stead, Cnmmlngs'  rights,  as  asserted  by  him, 
arose  by  virtue  of  hla  subsequent  acquire- 
ment of  stock  In  said  corporation,  and  his 
election  as  a  director  and  president  of  the 
corporation  on  March  28,  1914,  and  bis  sub- 
sequent election  as  a  director  and  president 
on  October  14,  1914.  The  mere  fact  that  the 
minutes  of  the  meeting  of  August  6th  refer- 
red to  Webb,  Robblns,  and  Canfield,  as  sub- 
scribers to  the  articles  of  Incorporation,  does 
not  detract  from  their  legal  status  as  share- 
holders, and  cknntA  be  invoked  to  affect  the 


nlidtty.  In  tUa  respeet^  of  Oe  adopdon  of 
the  by-laws.  The  by-laws,  as  shown  by  ttw 
secretary's  mtnnteB,  won  adopted  by  the 
unanimous  vote  of  the  shareholders. 

[2-1]  Tt»  ohleetionfl  Oat  the  by-laws  were 
never  entered  in  a  iMok  Imown  as  flie  "Book 
of  By-Laws,"  and  were  never  certified,  may 
be  consldeTed  tosather.  By  section  1248,  Bev. 
Laws  1910,  it  is  provided  Out  aU  by-laws 
adopted  by  a  corporation  must  be  certifled 
a  majority  of  the  directors  and  secretary  of 
the  corporation,  and  copied  in  a  leglbte  hand 
in  some  book  In  tbe  office  of  the  cwporatlon, 
to  be  known  as  tbe  "Book  ot  By-Laws,"  and 
that  no  by-laws  diaU  take  effect  until  so 
copied,  and  that  the  book  shall  be  open  to  tbe 
Inspection  of  the  public  during  the  office 
hours  of  each  day  except  holidays.  As  al- 
ready seoi,  the  by-laws  were  copied  into  a 
book  designated  "Secretary's  Record  and 
Stock  Account,"  were  on  typewritten  sheets, 
and  pasted  Into  the  book.  We  do  not  think 
the  fact  that  the  by-laws  were  typewritten, 
and  were  kept  In  the  manner  indicated,  in  a 
record  bearing  a  different  designation  from 
that  named  in  the  statute,  renders  themvcdd. 
Thompson  on  Corporations  (2d  Ed.)  {  97S; 
Bornsteln  r.  District  Grand  Lodge,  2  Cal. 
App.  624,  84  Pac.  271. 

A  "by4aw"  has  been  defined  to  be  a  perma- 
nent and  continuing  rule  for  the  government 
of  the  corporation  and  Its  offleera.  North 
Milwaukee  Townslte  Co.  v.  Bishop,  103  Wis. 
492,  79  N.  W.  785,  45  L.  R.  A.  174.  Other 
definitions  differing  not  materially  from  the 
above  may  be  found  In  Thompson  on  Corpo- 
rations (2d  Ed.)  i  976.  The  function  of  a  by- 
law as  here  involved  Is  to  prescribe  the  rights 
and  duties  of  the  members  with  reference  to 
the  Internal  government  of  the  corporation, 
the  management  of  Its  affairs,  and  the  rights 
and  duties  existing  between  the  members  In- 
ter se. 

Section  1248  of  the  statutes,  prescribing 
that  tbe  by-laws  shall  be  copied  In  a  legible 
hand  in  a  book  of  tbe  corporation  k^t  for 
that  purpose,  was  taken  from  the  Dakota 
statutes  (Comp.  Laws  Dakota  1887,  i  2922). 
This  section  became  a  law  In  that  state  Feb- 
ruary 16,  1877  (Rev.  Codes  Dakota  1877 ;  Civ. 
Code,  S  405).  This  was  before  the  day  of  the 
typewriter,  and  at  a  time  when  records  were 
made  by  the  handwriting  of  the  draftsman. 
SecUon  2947,  Rev.  Laws  1910,  provides  that 
writing  may  be  made  In  any  manner,  ex- 
cept that,  when  a  person  entitled  to  require 
the  execution  of  a  writing  demands  that  it 
be  made  In  ink,  It  must  be  so  made.  See, 
also,  sections  2828,  5539.  Under  section  1094 
of  the  General  Statutes  of  Connecticut  ot 
1887,  it  was  provided  that: 

"In  actions  against  the  lepresentatives  of  de- 
ceased persons,  no  acknowledgment  or  promisi 
shall  be  sufficient  evidence  of  a  new  or  contlDQ- 
log  contract  to  take  the  case  oat  of  the  statats 
of  limitations,  unless  the  same  be  contained  in 
some  writing  made  or  signed  bg  the  party  to  bt 
charged  tbereby." 
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In  StTlng  effect  to  Ols  statqte,  U  wai  said 
b7  tbe  court.  In  Deep  River  National  Bank's 
Appeal*  78  Caua.  341.  47  Atl.  675: 

"In  the  abeenoe  of  an;  provision  reqnirins 
inch  acknowledement  to  have  been  written  or 
subscribed  b;  the  band  of  the  deceased  person, 
tb«  meaning  of  the  word  'writing,'  aa  used  in 
tliia  statote,  is  not  to  be  limited  to  words  traced 
witli  a  pen  or  pencil;  nor  the  words  'writing 
made  *  •  •  by  the  party  to  be  charged  there- 
by,' to  writings  made  by  the  hand  of  such  per- 
son: nor  the  words  'writing  »  *  •  sigiied' 
by  inch  penoi^  to  writings  anbecrlbed  by  tbe 
deceased  with  his  awn  hand." 

It  was  taxOur  said  In  Uie  oonrse  of  tbe 
•pinlcm: 

"Proof  tiiat  Uie  letters  containing  llie  alleged 
aduMwledgbents  were  dictated  by  tbe  deceased 
to  a  stenographer,  and  were  by  tbe  latter,  at 
tbe  direction  of  the  deceased,  typewritten  and 
signed  with  the  deceased's  name  by  means  of 
a  robber  stamp,  was  proof :  (1)  That  they  were 
writings  (Hei^iaw  t.  Foster  [Mass.]  9  Pick. 
312,  318),  since  'typewriting  is  a  substitute  for 
and  the  eqoivalent  of  writing';  (2)  that  they 
were  made  by  the  deceased,  siiice  he  directed 
them  to  be  made,  end  adopted  them  after  they 
were  made,  by  directing  them  to  be  stamped 
with  hie  name;  and  (3)  tnat  they  were  signed  by 
bim,  since,  in  tbe  absence  of  any  ezpress  or  im- 
plied requirement  of  law  that  one  shall  eab- 
Bcribe  a  writing  with  his  own  hand,  he  may 

Eroperly  sign  it  by  means  of  snch  a  stamp  used 
y  himself  or  by  another  at  his  direction. 
Schneider  v.  Norris,  2  M.  &  S.  286;  Streff  v. 
Oolteaux,  64  111.  App.  179;  National  Accident 
Society  r.  Spiro  [78  Fed.  774,  24  O.  a  A  834], 
47  U.  S.  App.  2S3;  Hamilton  y.  State,  103 
Ind.  96  [2  NT  E.  299.  53  Am.  Rep.  491];  Chap- 
man V.  Limerick.  66  Me.  890;  Dreutwr  t. 
Smith,  56  Wis.  292  [14  N.  W.  466]." 

In  Hunt  V.  Dexter  Sulphite  P.  &  P.  Co., 
100  App.  Dlv.  119,  124,  91  N.  T.  Supp.  279, 
283,  It  was  held  that  the  service  of  a  type- 
written notice  under  the  Employers'  Liability 
Act  was  the  serving  of  a  sufficient  notice  In 
writing.   The  opinion  in  part  reads: 

"Typewriting  has  laigely  taken  the  place  of 
handwriting,  and  may  well  be  considered  as 
handwriting.  It  would  be  too  strict  a  constmc- 
tion  of  the  statute  to  hold  this  notice  invalid  be- 
cause in  typewriting  instead  of  handwriting." 

Otiher  cases  in  barutony  with  these  views 
are:  Benson  t.  McMahon,  127  17.  S.  467,  8 
Sap;  Ct  1240,  32  L.  Sd.  234;  Pelton  t.  OtU- 
wa  Ooimty  Sap'rs,  02  Mkth.  M7,  18  N.  W. 
246;  Fraser  t.  State,  169  Ala.  1,  49  Sonth. 
246;  Sears  r.  Sears,  77  Ohio  St  104.  82  N. 
B.  1067, 17  U  R.  A  (N.  S.)  353, 11  Ann.  Cas. 
1008. 

The  main  purpose  of  the  statute  was  serv- 
ed wben  the  l^-laws  in  legtUe  form  were 
entered  In  some  book  kept  for  that  purpose 
In  the  office  of  tbe  owporatkm,  and  when 
this  waa  done  tbe  statute  made  tbe  by-lawa 
effective. 

Until  aftOT  the  InBtUatUm  ct  the  present 
action,  tbe  by-laws  were  not  certified  by  a 
majority  of  tbe  directors  and  tiie  secretary 
of  the  corporation,  as  provided  in  section 
1248  Df  the  atatate.  White  the  statute  or- 
dains the  certiflcatton  of  tbe  by-laws.  It  fur- 
ther proTldee,  "and  no  by-laws  sball  take 
effect  until  so  copied,"  referring  to  the  re- 
quirement that  tbe  bylaws  sball  be  ot^led  In 


a  leslble  hand  In  some  book  kept  la  Vb»  ot-' 
flee  of  tbe  oorporatloiL  Wbaterer  the  pnr^ 
pose  of  tbe  distinction  mky  be,  tbe  pmalty 
goes  only  to  a  taUore  to  copy,  aqd  not  a 
failure  to  certify. 

[1-8]  As  we  have  seen,  the  statute  pre- 
scribes that  ctn^rattons  shall  adopt  by- 
laws. Section  1247  provides  that  by-laws 
may  provide  for  the  time,  place,  and  manner 
of  calling  and  condncUng  its  meetings.  The 
by-law  adopted  gave  to  any  one  director  com- 
plying with  Its  proTlstona  the  rls^t  to  de- 
mand that  the  president  ahould  call  a  special 
meeting  of  tbe  board  of  directors,  upon  no- 
tice. The  duty  owing  by  Cummings,  as  pres- 
ident, was  one  In  which  he  was  vested  with 
no  discretionary  powers.  Duties  of  the  char- 
acter Involved,  being  unattended  with  any 
degree  of  official  discretion,  are  regarded  as 
ministerial  in'  their  nature,  and  tbe  officers 
at  whose  hands  their  performance  are  re- 
quired are,  as  to  sndi  duties,  ministerial 
officers.  Courts  have  steadily  refused  to 
lend  their  extraordinary  aid  by  mandamus  to 
control  In  any  degree  the  exercise  of  official 
discretion,  wherever  vested,  yet  aa  to  offi- 
cial duties  of  a  ministerial  character,  unat- 
tended with  the  exercise  of  any  degree  of  dis- 
cretion, and  absolute  and  imperative  in  their 
nature,  the  law  la  otherwise.  Norrla  v.  Cross. 
25  Okl.  287,  105  Pac.  1000;  Klmberlln  v. 
Commission,  104  Fed.  663,  44  C.  U  A  109. 
Courts  may  grant  the  writ  of  mandamus  to 
compel  officers,  whose  duty  it  Is  to  call  meet- 
ings, to  make  such  call  in  case  they  neglect 
or  refuse  to  do  so.  Thompson  on  Corpora- 
tions (2d  Ed.)  I  5747;  High's  Extraordinary 
Legal  Remedies,  {  80 ;  Pe<q;>le  ex  rel.  v.  Gum- 
miugs,  72  N.  T.  488;  McNeely  v.  Woodruff, 
13  N.  J.  Law.  352;  Bassett  t.  Atwater,  65 
Conn.  S66,  82  AtL  037.  82  U  B.  A  676,  and 
note. 

The  by-law  In  question  baring  made  It  tbe 
duty  of  the  president  to  call  special  meetings 
upon  the  written  demand  of  any  director,  and 
due  demand  having  been  made,  and  the  pres- 
ident having  refused  to  call  such  meeting, 
his  failure  to  do  so  may  properly  be  enforced 
by  mandamus. 

Another  objection  is  that  Wallower  could 
not  confer  authority  on  another  to  make  a 
formal  demand  in  his  name  that  the  presi- 
dent call  a  special  meeting  of  the  corpora- 
tion aa  provided  by  the  by-lawa.  This,  it  Is 
said,  la  the  eqnlralent  of  giving  a  proxy  to 
represent  blm  aa  a  director.  Tbe  formal 
demand  made  on  Cnmmlnga  to  call  a  special 
meeting  of  the  directors  was  signed  by  "E. 
Z.  Wallower,  by  McAdams  ft  Haskell,  bis 
agents  and  attorneys."  That  express  author- 
ity to  make  this  demand  in  the  manner  indi- 
cated was  given,  is  shown  by  a  telegram  from 
Wallower  to  McAdams  &  Haskell,  dated  Jan- 
uary 7, 1915,  and  which  reads: 

"Xou  are  hereby  authorized  to  demand  call- 
ing of  directors  meeting  Skirvin  Operating  Go. 
in  my  bdialf  and  apply  to  fednal  court  fof 
mandamus  if  xetnsed/'^ 
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There  can  te  no  question  ot  Wallower'a 
right  to  delegate  authority  to  prepare  and 
serve  this  notice  In  his  name.  It  appears 
that  the  respondent  Cummin gs  in  addition 
to  being  president  of  the  company,  was  its 
manager,  and  that,  on  account  of  a  disagree- 
ment orer  the  management  of  the  hotei  prop- 
erty, the  meeting  was  desired  tor  the  purpose 
of  considering  the  quration  ot  his  removal 
and  discharge  as  manager.  The  purpose  of 
the  meeting  as  evidenced  by  the  notice  was 
only  to  consider  this  Question,  and,  in  addi- 
tion, to  consider  the  business  and  aCfaire  of 
the  company  generally.  As  to  whether  the 
board,  when  convened,  had  the  authority  to 
discharge  Cummings  as  manager,  has  no 
place  In  this  action,  and  need  be  given  no 
further  consideration. 

The  judgment  of  the  trial  court  In  direct- 
ing the  Issuance  of  a  peremptory  writ  of 
mandamus,  commanding  the  respondent,  E. 
D.  Cummings,  as  president  of  the  Sbirvln 
Operating  Company,  to  call  a  meeting  of  the 
board,  of  directors  of  said  company,  was 
properly  issued,  and  the  Judgmoit  of  the 
trial  coart  1b  affirmed. 


HABN  T.  OKLAHOMA  OTFZ  et  aLt 
(No.  400a) 

(So^eme  Goort  of  OUahoma.    May  4,  1016.) 

(Svllahiu  bv  the  Oovrt.) 

Municipal  Cobpobatiohs  ^s>S38  —  Pobuo 
iMPBOVBiiENTS— Special  AsSESBiciNTa— In- 
junction—Petition. 

In  an  action  for  injunction  against  a  dty 
of  the  first  class,  its  mayor  and  councilmen,  and. 
a  street  improvement  contractor,  seeking  to  re- 
strain the  collection  of  BBsessments  against 
plaintilFs  lots  to  pay  for  street  improvements 
made  by  such  city,  where  the  petition  of  plain* 
tiff  fails  to  show  any  act  remaining  to  be  per- 
formed by  such  city,  its  officials  or  the  contrac- 
tor, necessary  to  tiie  collection  of  such  assess- 
ments, but  shows  that  the  same  have  been  certi- 
fied to  the  county  clei^,  and  by  him  spread  on 
the  tax  rolls  of  the  county,  and  are  aboat  to 
be  collected  by  the  county  treasurer,  and  the 
only  affirmative  relief  sought  is  an  injunction 
against  said  county  clerk  and  county  treasurer 
collecting  said  assessmeuts,  such  petition  whol- 
ly fails  to  state  a  cause  ot  action. 

[Ed,  Note.— For  other  cases,  sea  Municipal 
CorporaUons.  Cent  Dig.  |i  1194.  12S3;  Dec. 
Dig.  4^538.] 

Error  from  District  Court,  CAlahoma 
County;  Jcdm  3.  Carney,  Judge. 

Action  by  Alice  Ham  against  Oklahoma 
City  and  othera  for  an  injunction.  Judgment 
for  the  deCoidanta,  and  lAaintUF  brings  er- 
ror. Affirmed. 

See,  also,  148  Fae;  1040. 

W,  F.  Ham,  of  Oklahoma  City,  for  plain- 
tiff In  error.  V.  V.  Hardcastle,  Asst  Mun. 
Counselor,  of  Oklahoma  City,  for  defendant 
in  error  Oklahoma  City.  Burwell,  Crockett  & 
Johnson,  of  Oklahoma  City,  for  defendant  In 
error  Cleveland-Trlnldad  Paving  Co. 


BROWN,  J.  mils  action  was  (Higlnally 
commenced  by  plaintiff  In  error,  plaintiff  be- 
low, In  the  district  court  ctf  Oklahoma  coun- 
ty, against  defendants  in  error,  the  city  of 
Oklahoma  City,  Its  mayor  and  city  council, 
and  the  Cleveland-Tr^ildad  Paving  Company, 
a  corporation,  to  enjoin  the  odiectlon  of  as- 
sessments made  by  the  mayor  and  city  coun- 
cil and  the  dty  of  Oklahoma  City  against 
the  property  of  plaintiff  in  error  to  pay  for 
paving  and  other  street  improvements  on 
East'Flfth  street,  in  said  dty.  May  2S,  1911, 
the  case  was  tried  to  the  court  withont  a 
Jury,  all  parties  being  present  After  plain- 
tiff had  Introduced  her  evidence  and  rested, 
the  court  sustained  defendants'  demurrer  to 
plaintiff's  evidence,  to  which  plaintiff  ex- 
cepted. No  further  order  was  made  by  the 
court  pertaining  to  the  merits  of  the  case, 
and  no  formal  order  was  made  denying  plain- 
tiff's prayep  for  injunction  or  rendering 
Judgment  for  defendant,  but  all  parties  ap- 
pear to  have  treated  the  above-mentl<med  or^ 
der  of  the  court  as  a  Judgmrat  against  plain- 
tiff and  in  favor  of  defendants;  and  at  the 
request  ot  the  plaintiff  her  motion  for  a  mo- 
tion for  a  new  trial  was  considered  as  filed 
and  overruled  by  the  court,  and  exceptltms 
allowed,  and  plaintiff  allowed  time  In  wtilch 
to  make  and  serve  case-made,  and  brings  er- 
ror to  this  conrt,  and  both  parties  have  Hied 
briefs  herein.  Plalatlff  In  error's  brief  con- 
tains no  spedflc  assignment  of  errors,  unless 
the  following  on  page  6  at  plaintiff's  brief 
may  be  considered  as  such: 

"Errors  1  (not  rendering  judgment  for  plain- 
tiff on  the  pleadings),  S  (sustaining  defendants' 
demurrer),  6  (refusing  a  new  trial),  and  7  (ora> 
mliog  plaintiff's  motion  for  a  new  trial),  bdng 
broad,  cover  specific  allegationa  in  the  more 
detailed  speciflcations  thereafter.** 

The  petlUm  in  error  complains  ot  nnmer- 
ons  alleged  errors  numbered  1  to  18,  ineln- 
sive,  and  Nob.  1,  6,  6,  and  7,  correspondli^ 
with  the  above-menUoned  nnmbers  in  plain- 
tiff In  error's  brief  are  as  follows: 

"(1)  "3^6  court  erred  in  not  rendering  judg- 
ment for  plaintiff  in  error  and  against  defend- 
ant in  error  on  the  pleadings." 

"(0)  Said  court  erred  in  snstainixig  demurrer 
of  defendant  in  error  to  the  evidmoa  ot  plaixt- 
tlff  in  error. 

"(G)  Said  court  erred  In  refusing  to  grant 
plaintiff  in  error  a  new  trial. 

"(7)  Said  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial." 

The  brief  of  plaintiff  in  error  does  not 
comply  with  rule  26  of  this  court  (137  Pac. 
xi)  as  to  the  first  assignment  of  error,  In  that 
It  does  not  contain  or  set  forth  any  part  of 
tlie  pleadings  or  any  facts  or  evidence  per- 
taining to  the  allegations  therein,  but,  since 
the  substance  of  plaintiff's  petition  is  set 
forth  In  the  brief  of  defendants  In  error,  also 
some  evidence  relating  to  the  allegation  there- 
in, we  will  discuss  plaintiff's  assignment  No. 
1,  a  consideration  of  which,  we  think,  wlU  dis- 
pose of  the  entire  case. 

It  appears  from  the  auctions  of  plaln- 
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UfFa  amraided  petlttMl  vpoa  which  tibe  case 
was  tried  b61ow  that  In  Angast  or  S^tember, 
1905,  the  mayor  and  city  conneU  of  the  city 
at  Oklahoma  City  passed  a  resolntlou  de- 
claring It  necessary  to  pave  and  otherwise 
improve  a  certain  portloa  at  Fifth  street,  In 
said  city,  particularly  described  and  desig- 
nated in  the  resolntion.  The  resolntlon  di- 
rected publication  thereof,  and  recited,  in 
substance,  If  the  property  owners  of  a  ma- 
jority of  the  lots  and  lands  liable  for  the 
costs  of  said  improvements  should  not,  with- 
in 20  days  after  said  publication,  file  with 
the  dty  cJeife  a  protest  against  the  improre* 
ments,  the  dty  council  would  cause  said  im- 
provemmt  to  be  made  and  contract  therefor 
at  the  expense  of  the  lots  and  lands  liable 
tor  sudi  cost,  as  iwovlded  tor  in  artlde  2, 
c  S,  Sess.  Laws  oif  1900  of  tbe  Territory  ot 
Oklahoma,  and  would  issue  such  certificates 
against  the  lots  and  lands  as  provided  1^ 
law.  Within  20  days  from  the  pnblicatira  of 
snch  resolution  Alice  Ham,  and  a  number  of 
others  claiming  to  be  owners  of  a  majority  of 
the  lots  affected  by  said  Improvements,  flled 
with  the  derk  a  written  protest  against 
the  pavii^,  eta,  of  Fifth  street  referred  to  in 
the  resolntion.  In  January,  1906,  the  dty 
council  dedared  the  protest  insoffldent,  and 
proceeded  to  advertise  for  Mds  fbr  the  im- 
provements referred  to,  and  on  the  19th  of 
Fsbmary,  1906,  tbe  council  let  the  contract 
for  the  Improvements  to  the  d^eodaot  Cleve- 
land-Trinidad Paving  Company,  a  corporation 
ot  the  state  of  Ohia  Afterwards  a  board  of 
appraisers  was  appointed,  and  the  cost  of  the 
contemplated  InqnrovementB  apportioned  to 
the  lota  owned  by  plaintiffs  and  others  dalm* 
ed  to  be  liable  tor  the  costs  thereof.  Notice 
was  published  and  the  date  and  place  where 
the  dty  oouadl  would  meet  lor  the  tmrpose 
of  heariiur  objections  to  the  report  ot  the 
board  of  appraisers  and  to  adjust  and  ap- 
prove the  sama  The  cost  ot  the  imi^>v»> 
ments  having  beoi  ascertained  to  be  $1S,441.- 
20l  Betbre  the  date  set  by  the  dty  council 
for  the  ooDSldnation  and  adjustment,  etc., 
of  tlie  rqxvt  ot  the  board  ot  appraisers, 
plalntUC  AUce  Ham,  iUed  with  the  dty 
cleric  her  objections  and  exceptions  to  the 
appraisers'  report,  etc.,  so  far  as  It  affected 
her  land  in  the  Improvonent  district,  ally- 
ing as  grounds  theretor  that  there  was  no 
law  for  making  sndi  assessment .  against 
said  lots.  It  Is  alleged  the  dty  council  Ig- 
nored plalntUFa  protest,  and  abont  August  2, 
1008,  the  dty  oooncil  approved  the  apprais- 
ers' report  and  apportbnunuit,  and  by  ordi- 
nance levied  an  assessment  against  the  prop- 
erty of  plalntia  and  others  affected  by  said 
Improvements  tor  the  amount  apportioned  to 
said  lots  by  the  board  of  appraisers ;  that  the 
assessment  so  made  was  duly  certified  to  the 
county  dark  of  Oklahoma  county,  and  by 
him  extended  on  the  tax  rolls  oC  said  coun- 
ty, and  the  tax  roUa  containing  said  amount 
80  assessed  were  dellvo^d  to  the  county 
treasurer  ot  said  county,  and  the  petition  al- 


leges the  said  treasurer  Is  t3ireatenii«  to 
collect  said  assessment,  and  wUI  do  so  unless 
restrained  therefrom. 

Plalntifl  in  her  petition  attacks  eadi  and 
every  proceeding  of  the  mayor  and  dty  coun- 
cil, from  the  resolution  declaring  the  said 
improvements  to  be  necessary  to  and  Indnd- 
Ing  the  final  assessmrait  ctf  the  cost  thereof 
against  plalntltFs  pn^rty,  and  in  detail 
alleged  than  to  be  voML  The  petitlwi  al- 
leges the  plidntiff  is  without  adequate  r«nedy 
at  law,  and  cwtalns  the  following  prayer: 

"(1)  That  the  county  olei^  of  tiie  said  county 
be  perpetually  enjoined  from  entering  said  as- 
sesBineots  or  any  part  of  them  on  the  tax  rolls 
of  said  county. 

"(2)  That  the  county  treasurer  of  the  said 
county  be  perpetually  enjoined  and  restrained 
from  Attempting  to  collect  the  said  assesaments 
against  plaintiff's  lota  aforesaid  or  any  portion 
thereof,  and  from  taking  any  action  whatsoever 
to  enforce  the  collection  or  payment  of  the  said 
assessments  or  pretendud  assessments  against 
plaintlfTfl  lots  as  aforesaid  or  any  portion  there- 
of, and  from  taking  any  steps  wliatever  in  the 
way  ot  enforcing  tne  collection  of  the  said  as- 
sessmentB  or  any  portion  tberei^  or  the  collec- 
tion of  any  assessments  whatever  made  on  the 
said  East  Fifth  street  improvements. 

"(8)  That  the  mayor  and  city'cooncil  ot  the 
said  dty  of  Oklahoma  City  and  all  of  the  de-  * 
fendants  be  perpetually  restrained  and  enjoined 
from  taking  any  further  action  whatever  in  the 
way  of  enforcing  or  attempting  to  enforce  the 
collection  of  the  said  attempted  assessments  or 
any  portion  thereof  against  the  iota  belonging 
to  the  plaintiff  as  aforesaid  or  the  collection  of 
any  assessments  based  on  the  said  Bast  Fifth 
street  improvements. 

"(4)  That  plaintiff  recover  of  defendants  her 
costs  in  her  hebalf  ex[»ended  and  be  given  all 
other  just  and  equitable  relief  to  which  she  may 
be  entitled." 

It  appears  from  plalntliTs  petition  that  at 
the  time  of  filing  her  suit  In  the  trial  court 
the  mayor  and  dty  council  bad  done  and  per- 
formed all  that  was  necessary  or  intended  to 
be  done  by  them  relative  to  the  assesaments 
f^ainst  plalntift  s  property  for  the  the  collec- 
tion thereof,  and  It  is  not  alleged  that  the 
mayor  or  city  coundl  or  the  defendant  Cleve- 
land-Trinidad Paving  Company  are  offering. 
Intending,  or  threatening  to  do  any  further 
act  affecting  plaintiff's  property.  The  only 
allegation  in  the  petition  as  to  subsequent 
acts  affecting  plalntUTs  property  is  as  fol- 
lows: 

"The  said  county  cltxk  has  placed  the  said 
purported  aasessments  on  the  tax  rolls  of  the 
said  county  aud  tranamitted  the  said  tax  rolls 
with  the  said  purported  siiseBaments  to  the 
county  treasurer  of  Oklahoma  territory,  and 
will  continue  so  to  do  for  each  annual  in- 
eitallmpnt  for  a  period  of  ten  years  unless 
restrained  by  this  court;  that  Charles  Mc- 
Cafferty  is  the  regularly  elected  and  duly 
acting  county  treasurer  of  said  county,  and 
threatens  to  attempt  to  collect  the  assessments 
levied  as  aforesaid,  and  extended  on  the  tax 
rolls  of  said  county  against  the  lots  of  plaintiff 
herein  set  out  In  her  petition.  The  said  county 
treasurer  as  aforesaid,  unlesa  reatrnlned  by  tbia 
court,  will  dedare  the  tax  claimed  to  be  doe  by 
reason  of  said  purported  assessmrats  delinquent 
of  payment  by  plaintiff,  and  will  advertise  the 
said  lots  for  sale  and  will  sell  the  said  lots  to 
satisfy  the  said  illegal  assessments." 
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It  therefore  appears  the  affirmative  relief 
sought  by  plaintiff  Id  the  court  below  was  a 
Judgment  of  said  court  restraining  and  en- 
Jcdnlng  the  county  clerk  of  Oklahoma  county 
from  further  entering  upon  the  tax  rolls  of 
said  county  the  assessment  made  by  the  dty 
council  against  plaintUTs  property  for  the 
cost  of  the  street  ^prorements  referred  to, 
and  enjoining  and  restraining  the  county 
treasurer  of  Oklahoma  county  from  collect- 
ing or  attempting  to  collect  such  assessments. 
Neither  the  county  clerk  nor  the  treasurer  of 
Oklahoma  county  were  parties  to  plalntllTs 
action  In  the  court  below,  and  therefore  no 
judgment  could  be  rendered  against  them. 

The  judgment  of  the  district  court  la  there- 
fore  affirmed. 


PBOPLB'8  lOE  &  FURL  CX>.  t.  SBBAT. 
(No.  44S1.) 

(Supreme  Court  of  Oklahoma.   May  18,  1916.) 

(8vUaiu4  by  the  Court.) 

1.  Saues  «=5>447— Actioh  bt  Sbllbb— V»- 

DIOT. 

A  geoeral  verdict  for  plaintiff  for  the  entire 
amount  sued  fo'r  in  an  action  for  the  porchaee 

Srice  of  ch&ttel,  where  damages  are  claimed  by 
efendant  for  breech  of  an  implied  warranty  to 
deliver  property  of  the  qualitj  contemplated 
by  the  contract,  determined,  primarily^  that 
there  was  no  auch  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  aee  Sales,  Gait. 
Dig.  S  1318;  Dec.  Dig.  ^44T.l 

2.  Appeal  akd  Bbrob  <t=>1062,  1056,  1067, 
104>S  —  XIabmless  Krbor  —  Evioence— In- 

STBUCTIONS~<JUBB  BT  VKBDXCT. 

In  8ucb  case,  if  there  was  error  fn  admit- 
ting or  excluding  evidence;  or  in  failing  to  give 
requested  instructions,  or  in  giving  others  im- 
properly stating  the  law  as  to  the  measure  of 
.  damages,  auch  error  is  not  prejudicial. 

[Eld.  Note,— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.  H  4171-4177,  41S7-4198, 

mJ:  iS^'  ^ 

3.  Goods  Solp— Aoixoii  na  Pbiob— Inantuo- 
noNs. 

Instructions  examined,  and  Aeld  to  fairly 
state  the  law  of  the  case. 

Commissioners'  Opinion,  Diriaion  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 

Action  by  Seth  8.  Serat,  doing  business  un- 
der the  name  and  style  of  Star  Coal  Com- 
pany, against  the  People's  Ice  &  Fuel  Com- 
pany. Judgment  for  the  plaintiff,  and  de: 
fendant  brings  error.  Affirmed. 

Everest  &  Campbell,  of  Oklahoma  City,  for 
plaintiff  to  error.  Harris,  Nowlln  &  Single- 
ton, of  Oklahoma  City,  for  defendant  In  er- 
ror. 

BLEAKMORB,  O.  This  Is  an  action  com- 
menced In  the  district  court  of  Oklahoma 
county  by  the  defendant  In  error  as  plaintiff, 
against  the  plaintiff  In  error  as  defendant, 
for  the  purchase  price  of  certain  coal.  The 
parties  are  hereafter  referred  to  as  they 
appeared  In  the  court  below. 


'  BVOBTRB  (OU. 

The  petitioner  seta  fb^  flu  amttact  of 
sale  as  f<^ows : 

"Kansas  City,  Ho.  10-18—1910: 
"Star  Coal  Company  ship  to  People's  Ice  ft 
Fuel  Ccmpany  at  Oklahoma  Ci^,  Okla.— A.  T. 
S.  F.  B.  B.— 100  car  Bichmond  Blk  $2.76  mine. 
Ship  8  to  S  cars  at  once,  and  rest  at  rate  of  1 
to  2  cars  per  day  until  order  la  completed. 

"Mr.  Graves  wants  the  hard  coal  same  ai  we 
shipped  bim  last  year,  and  wants  us  to  hold  fur- 
tber  shipments  until  he  has  chance  to  inspect 
first  sliipmcata.  E.  B.  Dnsky. 

"John  Grares,  General  Manager,  People's  Ice 
&  Vuei  Company,  Oklahoma  CSty,  Okla." 

And  further  alleges: 

"Plaintiff  further  says  be  has  complied  with 
said  contract  io  all  lespects,  and  said  prelim- 
inary sliipments  were  approved  1^  the  said 
defendant,  and  that  the  shipments  of  coal  under 
said  contract  were  continued  until  plaintiff  had 
delivered  to  defendukt  sixty-six  (60)  can  at  the 
100  cars  provided  for  in  said  contract;  that 
there  is  a  balance  due  the  plaintifE  from  de- 
fendant, after  crediting  all  payments  upon  said 
Eixtj^vlz  ifSBi  car  loads  of  coal  and  punraant 
to  the  terms  of  said  cwtract  in  the  sum  of 
Sl,371.61.  aad  there  la  now  due  the  plaintiff 
from  defendant  said  sum  with  interest  thereon 
at  the  rate  of  0  per  cent,  per  annum  from  the 
2d  day  of  January,  1911." 

Dtfendant  answered  by  way  of  general  de- 
nial, and  that : 

"Said  defendant  admits  that  it  entered  tnto 
a  contract  with  plaintiff  Bubstantially  as  plead- 
ed in  said  amended  petition  on  the  18th  day  of 
October,  1910,  by  the  terms  of  which  defendant 
agreed  to  buy  from  the  plaintiff  100  cars  of 
Bichmond  block  coal,  at  $2.76  j>er  ton  at  the 
mine.  Defendant  admits  that  69  cars  of  coal 
were  delivered  to  it  by  the  plaintiff  under  ssid 
contract,  and  that  there  is  a  balance  due  from 
said  defendant  to  plaintiff,  on  account  of  said 
06  cars  of  coal,  $1,371.61,  as  alieged  by  the 
plaintiff,  except  tor  the  leasona  and  upon  the 
account  hereinafter  stated." 

It  Is  then  set  forth  that  defendant  was  en- 
gaged In  OtB  bustneas  of  a  retail  ooal  dealer 
and  contracted  for  ttie  coal  In  question  for 
the  purpose  at  resdllng  the  same  at  Okla- 
homa City;  that  the  kind  contracted  tor  was 
thaVproduced  the  plaintiff  at  Its  mine  In 
Missouri,  free  from  slack;  that  plaintiff  fail- 
ed and  reused  to  comply  wUh.  said  contract, 
in  that,  after  certain  preliminary  Bhipments 
of  coal  in  oompllance  with  the  terms  thereof, 
it  slilpped  to  defraidant  coal  from  otbw 
mines,  not  of  tbe  quality  contaau>lated  by  the 
ocmtract  and  wliidi  contained  aladc  to  an 
amount  of  822  tona;  tbat  tbe  reastmable 
market  value  of  flie  coal  agreed  to  be  de- 
livered under  tike  terms  of  said  contract  waa 
$6  per  ton  at  Oklaboma  dty,  bat  tbat  tbe 
322  tons  of  sia^  delivered  In  violation  of 
said  contract  was  cmly  of  the  reaaouable  mar- 
ket value  of  SO  cents  per  txm  there ;  tbat  de- 
fendant suffered  loss  and  damage  In  tbe  sum 
of  $1,773.95,  and  that  rea«m  tberectf 
plaintiff  is  Indebted  to  it  In  the  sum  of  $402.- 
30;  tbat  It  notified  plaintiff  from  time  to 
time  that  he  was  not  shipping  tiie  character 
of  coal  called  for  by  tiie  contract,  and  plain- 
tiff promised  to  comply  with  the  terms  there- 
of by  shipping  the  coal  cMitemplated,  but 
failed  and  refused  so  to  da  SSteie  la  prayer 
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for  judgment  against  tbe  plaintlfl  for  the 
sum  of  f 402.S0. 

Plaintiff  replied.  The  case  was  tried  to  a 
JaT7,  and  there  was  verdict  and  Judgment 
tor  plaintiff  for  the  .entire  som  prayed  for 
in  the  petition. 

Defendant  assigns  the  following  as  error : 

"(1)  Tbe  trial  court  erred  in  entering  ju^- 
ment  on  tht  verdict  of  the  jury  for  the  reason 
that  said  verdict  ia  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.  (Z)  The  trial 
court  erred  in  tbe  admission  of  incompetent, 
irrelevant,  and  immaterial  testimony  on  behalf 
of  defendant  in  error,  over  the  objection  of 
plaintiff  in  error,  as  appears  from  the  record  in 
■aid  caoM.  (3)  The  trial  court  erred  in  tbe 
ttclnsion  of  competent,  relevant,  and  material 
testimony  offered  by  plaintiff  in  error,  ezcep- 
tions  being  saved  at  the  dme.  (4)  The  trial 
court  erred  in  refusing  the  special  instructions 
offered  by  the  plaintiff  in  error,  numbered  1,  2, 
S,  and  5.  shown  in  tbe  record  at  pages  348  and 
351,  and  fully  set  out  in  the  abstract  thereof. 
(5)  The  trial  court  erred  in  giving  instnictiona 
Nob.  6,  8,  0,  and  10,  the  same  beins  fully  quot- 
ed in  tbe  abstract  of  the  record.  <6)  The  trial 
court  erred  in  overruling  the  motion  <^  plain  tiff 
in  error  for  a  new  trial." 

There  ia  no-  specific  objectlcm  urged  In 
the  briefs  to  the  admlsalon  of  any  evidence 
on  behalf  of  plaintiff. 

[1,  2]  The  assignment  with  reference  to  the 
ex<du8ion  of  evidence  offered  on  behalf  of  de- 
fendant is  largely  directed  at  the  action  of 
the  court  In  refusing  to  permit  the  Introduc- 
tion of  certain  testimony  looking,  not  to  the 
breach  of  plaintlfTs  Implied  warranty,  but 
to  the  measure  of  damages  alleged  to  have 
been  sustained  by  reason  thereof. 

From  an  examination  of  the  record,  It 
does  not  appear  that  there  was  prejudldal 
error  In  the  reception  or  rejection  of  evi- 
dence OD  the  question  of  breach  of  warranty. 
The  contract  was  for  a  particular  Itlnd  of 
coal.  There  were  sample  shipments,  fol- 
lowing which  other  shipments  were  made,  the 
v^hole  amounting  to  66  cars.  It  was  shown 
by  the  testimony  of  defendant  that  there 
was  a  considerable  quantity  of  slaclc  in  the 
coaL  Defendant  contended  that  the  coal  was 
purchased  for  resale  upon  the  Oklahoma  City 
market,  and  that  the  contract  was  made  with 
particular  reference  to  such  market;  but 
the  contract  as  proved,  while  not  in  writing, 
was  for  the  sale  of  coal  delivered  to  carrier 
(A^  T.  S.  F.  B.  R.)  at  Kansas  City,  Mo.,  and 
there  was  nothing  in  the  evidence  to  indicate 
the  intention  of  the  parties  to  vary  the  gen- 
eral rule  that  delivery  to  the  carrier  Is  de- 
livery to  the  purchaser.  Whether  there  was 
a  breach  of  the  plaintiff's  Implied  warranty 
to  deliver  coal  of  the  kind  and  quality  con- 
templated by  the  terms  of  the  contract,  and 
consequent  damages,  were  matters  of  fact 
to  be  determined  by  the  jury;  the  principal 
auestlcm  being:  Was  the  coal  of  such  qual- 
ity at  the  place  of  delivery? 

Defendants  in  their  brief  complain  that: 

"The  trial  court  refused  to  permit  any  proof 
u  to  tbe  opens*  of  screening  off  the  slack  or 


the  price  at  which  plaintiff  in  error  was  able  to 
sell  tbe  slack  on  the  Oklahoma  City  Market,  or 
any  proofs  as  to  tbe  value  of  the  coal  mixed 
with  the  slack  itself  upon  said  iharket.  On 
the  other  hand,  tbe  court  held  that  these  mat- 
ten  were  governed  1^  the  Kansas  Olty  mar- 

And  again: 

"We  think  the  court  took  a  fundamentally 
wrong  view  of  this  case  in  two  respects:  (1) 
In  holding  that  In  estimating  the  amount  of 
damages  to  wiiich  the  plaintiff  in  error  was 
entitled  upon  its  cross-petition,  if  any,  the  jury 
must  be  guided  by  the  price  of  coal  on  the  Kan- 
sas City  market;  and  (2)  In  holding  that  cer- 
tain issues  of  a  trade  journal  offered  in  evi- 
dence were  incompetent  evidmce  as  to  the 
price  of  coal  and  slack  cm  the  ICansas  City 
market.** 

[3]  It  Is  insisted  that  there  was  error  In 
the  diarge  of  the  court  To  set  forth  at 
length  the  instnictl(Hi8  given  would  serve  no 
useful  purpose.  We  have  examined  them 
carefully,  after  having  read  the  entire  rec- 
ord, and  in  onr  i^dnlMi  they  fair^  state  the 
law  aK>l!cabIe  to  this  case. 

It  la  further  contended  that  there  was  a- 
TOT  In  the  refusal  of  the  court  to  instruct  the 
Jury  as  requested  by  defendant;  bnt  the  in- 
■structions  asked  go  either  (1)  to  the  ques- 
tion of  the  breach  of  the  implied  warranty, 
which  was  ,  sufficiently  covered  hy  the  In- 
structions given,  or  (2)  are  addressed  to  the 
measure  of  damages  suffered  by  such  all^ 
ed  breach. 

If  there  was  error  in  admitting  or  exclud- 
ing evidence,  or  in  failing  to  give  the  re- 
quested instructions,  or  in  giving  others  im- 
properly stating  the  law  as  to  the  measure 
of  damages,  the  substantial  rights  of  defend- 
ant could  have  been  In  no  way  prejudiced 
ther^y. 

The  verdict  was  a  general  one  for  plain- 
tiff,  and  necessarily  determined,  primarily, 
that  there  was  no  breach  of  warranty.  There 
b^g  no  such  breach,  the  question  of  the 
measure  of  the  damages  alleged  to  have 
been  occasioned  thereby  was  never  reached 
by  the  jury  and  could  not  have  be^  proper^ 
ly  considered  by  it  Puis  v.  Hombeck, .  24 
Okl.  288,  108  Pac.  665,  29  L.  II.  A.  (N.  S.) 
202,  138  Am.  St.  Hep.  883;  Martin  v.  C,  R. 
I.  &.  P.  Ry.,  7  Okl.  452,  54  Pac.  G96;  Wertz 
V.  Barnard,  32  OkL  426,  123  Pac.  649;  Toep- 
fer  V.  Sterr,  156  Wis.  226,  145  N.  W.  970; 
Malcolm  v.  Sims-Thompson  M.  C.  Co.  (Tex. 
Civ.  App.)  164  8.  W.  924 ;  GulUon  v.  Traver. 
64  Neb;  51,  80  N.  W.  404;  Wilkes  v,  Wolback, 
80  Kan.  375,  2  Fac.  608 ;  Zimmennan  v.  Den- 
ver, etc.,  Co.,  18  Colo.  App.  480,  72  Pac 
607;  WUheUn  v.  Donegan,  143  Cal.  60,  76 
Pa&  713;  Conant  v.  Jones,  120  Ga.  668,  48 
8.  B.  234;  GalUmor*  v.  Brewer  <Ky.)  57  S. 
W.  263, 

On  the  whole  case,  we  are  convlnoed  that 
the  judgment  of  the  trial  court  Ib  right, 
and  should  therefore  be  affirmed. 

Pm  CURIAM.   Adopted  In  whol& 
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ST.  LOUIS  &  S.  r.  B.  CX>.  T.  OOLIXt 

(No.  6683.) 

(Supreme  Court  of  Oklahoma.   May  18,  1915.) 

(Bvltaiui  by  the  OourtJ 

1.  Railboads  (@=>275,  282— INJUBIBS  TO  Li- 
censees—Stock SuipPEB— SupncuNCT  or 
E  viuKN  cs— Neqligencb. 

Where  a  car  was  placed  on  a  aide  track 
alongside  a  cattle  chute  on  a  platform,  to  be 
loaded  by  deceatied  with  4tock  for  transfpor- 
tatioD,  and  where,  after  the  stock  was  placed  in 
the  car  and  the  door  sealed,  at  the  euggestion  of 
a  brakeman  that  the  same  would  not  hold  and 
that  be  Sz  the  door,  deceased,  intending  eo 
to  do,  passed  between  the  platform  and  the  car 
and  was  injured  by  the  forward  movement  of 
the  car  which  bad  been  attached  to  an  engine  and 
another  car,  Aeld,  that  the  loading  was  oot 
completed  until  the  door  was  properly  fasten- 
ed ;  that,  in  attempting  bo  to  do,  he  was 
oot  a  trespasser,  but  rightfully  upon  the  prem- 
ises; that,  being  rightfully  upon  the  premises, 
it  was  the  duty  of  defendant  to  use  reasonable 
care  to  avoid  injuring  him  while  there;  and 
that  as  the  evidence  reasonably  tends  to  prove 
that  the  brakeman  knew  or  should  have  known, 
by  the  exercise  of  ordinary  care,  that  deceased 
was  in  a  place  of  danger  at  the  time  he  di- 
rected the  forward  movement  of  the  cars,  the 
court  was  right  in  sending  the  question  oi  de- 
fendant's negligence  to  the  jury. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
^L^^D^iy  878-877,  910-O2a;   Dee.  Dig. 

2.  Railboads  ^=^282  —  Injttbiks  to  Li- 
ck n  sees — Pleading — Vabiamce. 

Where  the  allegation  is  that  the  defendant 
knew  of  the  perilous  position  of  deceased  be- 
tween the  platform  and  the  car  at  the  time  the 
forward  movement  of  the  train  was  directed, 
and  the  evidence  reasonably  tends  to  prove 
that  defendant,  by  the  exercise  of  ordinary  care, 
should  have  known,  held,  that  the  variance,  if 
any,  was  immaterial,  and  that  the  petition  will 
be  considered  amended,  so  aa  to  coaComi  to  the 
proof. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  H  810-923 ;  DecTDic  «s;>282.] 

S.  Railroads  ®=>2S2  —  Injxtbies  to  Li- 
censees—Instbuctions. 

Instructions  examined,  and  held,  no  error. 
lEd.  Note.— For  other  cases,  see  Railroads. 

Gent.  Dig.  SS  910-923;   Dec.  Dig.  «=»282.] 

Error  from  District  Court,  Murray  Coun- 
ty;  B.  McMillan,  Judge. 

Actlou  by  Rebecca  Cole  against  the  St 
Louis  &  San  Franclsoo  Railroad  Company. 
Jod^ment  for  plaintiff,  and  defendant  brings 
error.  Afflrnied. 

"W.  F.  Evans,  of  St  Lonis,  MOh  and  B.  A. 
KUeoscbniidt  and  E.  IX.  Foster,  botb  of  Okla- 
homa City,  for  plaintiff  in  error.  Oiddings 
&  Glddings,  of  OUlelKHiia  City,  for  defendant 
tn  error. 

TURNER,  J.  On  June  14,  1912,  Rebecca 
Cole,  defendant  In  error,  sned  St  Louis  & 
San  Francisco  Railroad  Company,  plaintiff 
In  error,  in  the  district  court  of  Murray 
county,  in  damages  for  the  negligent  killing 
of  her  husband,  E.  O.  Cole.  The  petition, 
after  making  certain  formal  allegations  not 
necessary  here  to  mention,  substantially 


states  that  on  ApA  10,  1812,  hsr  husband 
was  engaged  at  Fletcher,  OkL,  In  loading 
stock  into  one  of  defmdant's  cars  set  by  de- 
fendant upon  its  spur  trade  opposite  a  cbnte 
on  its  stock  platform ;  that  the  platform  was 
25  feet  long  and  4  feet  4  Inches  high  and  was 
3  feet  4  Inches  from  the  near  rail  of  said 
spur  track ;  that,  after  the  car  jras  loaded, 
an  engine,  detached  from  a  train  on  the  main 
track,  backed  upon  the  spur  tradt  for  the 
purpose  of  picking  up  said  car  of  lire  stock ; 
that,  before  coupling  onto  it  a  member  of 
the  train  crew  told  Cole  that  the  door  of 
the  car  was  not  prt^iAy  fastened  at  the  bot- 
tom; that  thereupon,  while  members  of  the 
train  crew  were  standing  by,  deceased  went 
between  said  platform  and  the  car  to  Qz  the 
same,  whereup<Hi  the  train  crew,  knowing  the 
perilous  position,  without  notice  to  him,  neg- 
ligently moved  the  train  and  crushed  him 
between  the  platform  and  the  car — to  her 
damage  In  a  sum  certain.  After  answer  filed 
In  effect  a  general  denial  and  a  plea  of  con- 
tributory negligence  and  issue  joined  by  reply, 
there  Was  trial  to  a  jury  and  judgment  for 
plaintiff,  and  defendant  brings  the  case  here. 

[1]  It  Is  assigned  that  the  evidence  was  In- 
sufficient to  take  the  question  of  negligence 
to  the  jury,  and  hence  the  court  erred  tn 
oTermling  the  motion,  at  the  close  of  all  the 
evidence,  to  instruct  peremptorily  for  defend- 
ant. In  Solts  T.  Southwestern  Cotton  Oil 
Co.,  28  Okl.  706,  115  Pac.  776,  we  said: 

"The  question  presented  to  a  trial  court  on 
a  motion  to  direct  a  verdict  is  whether,  ad- 
mitting the  truth  of  all  the  evidence  wbidi  has 
been  given  in  favor  of  the  party  against  whom 
the  action  is  contemplated,  together  with  such 
inferences  and  conclusions  as  may  be  reasonably 
drawn  from  it,  there  is  enough  competent  evi- 
dence to  reasonably  sustain  a  verdict  should 
the.  jury  find  in  accordance  therewith.  Where 
the  evidence  is  confiicting,  and  the  court  is  asked 
to  direct  a  verdict  all  facts  and  inferences  in 
conflict  with  the  evidence  against  which  the  ac- 
tion is  to  be  taken  must  be  eliminated  eotirebr 
from  consideration  and  totally  disregarded, 
leaving  for  consideration  that  evidence  only 
which  is  favorable  to  the  party  against  whiHu 
the  motion  is  leveled." 

Thus  guided,  the  evidenoe  reasonably  tends 
to  proTo  that  on  Ainll  10,  1812,  defaidaiU 
ptaced  <nie  of  Its  stock  cars  on  Its  spur  track, 
:  running  north  and  sonth  at  WhettStet,  uixmg- 
slde  its  stodc  platform,  to  enable  deceased 
to  load  It  with  stock  to  be  tranvorted  by 
defendant  as  a  common  canler.  Hbe  plat- 
form was  2S  feet  long  end  4  fttet  6  Inches 
.high,  and  was  so  much  shorter  than  the  car 
that  the  car  projected  beyond  tbe  platform 
at  both  ends.  At  the  south  end  the  distance 
between  the  platform  and  the  car  was  from 
18  to  24  inOies  and  from  8  to  10  inches  at  the 
north  end.  The  door  in  the  side  of  the  car 
was  placed  opposite  a  chute,  leading  from 
the  stock  pens,  v/bldi  connected  with  the  car 
by  gates  on  each  side  the  car  door.  After 
tlie  stock  had  been  loaded  tn  the  car,  the 
door,  which  was  intended  to  dlde  from  right 
to  left  on  a  "keeper"  at  the  bottom,  was 


4B9Vor  etbwr  ca>M  see  mus  topic  and  KST-NUHBBR  la  ail  Key-Humbtrea  Digests  and  iDdsus 
t  Rdiearlng  dwled  June  S$,  UU. 
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dosed  and  the  car  sealed  by  those  asslsttug 
deceased  in  loading.  After  this  was  done, 
deceased's  attention  was  called  by  a  member 
of  the  train  crew  to  the  fact  that  the  door 
was  loose  from  the  "keeper,"  whereapon  de- 
ceased bad  the  same  unsealed  and  placed 
within  the  "keeper"  and  resealed.  All  this 
time  the  car  had  not  been  moved  but  was 
standing  opposite  the  chute,  where  It  had 
been  Headed.  About  that  time  a  freight  tralu 
came  In  from  the  south  on  Its  way  to^vards 
the  destination  of  the  stock,  whereupon  the 
engine  was  detached  and  backed  southward 
upon  this  spur  track  for  the  purpose  of  cou- 
pling on  this  stock  car  and  placing  It  la  the 
train  on  the  main  track.  In  so  doing  It  first 
oonpled  onto  an  oil  car  standing  north  of  this 
stock  car  on  the  spur  track  a  short  distance 
away,  and  stopped.  At  that  time  deceased 
was  standing  on  the  ground  at  the  north  end 
of  the  platform  near  a  brakeman  In  the  train 
crew,  and,  while  so  standing,  the  engine 
backed  tbe  oil  car  down  upon  the  stock  car 
to  which  it  was  coupled  by  the  brakeman. 
After  making  tbe  coupling,  and  before  mount- 
ing to  the  top  of  the  stock  car,  the  brakeman 
expressed  to  deceased  hia  opinion  that  the 
door  of  the  car  woDld  not  hold,  and  adrlsed 
deceased  to  fix  it  It  seems  that,  at  tbe  t>ot- 
tom  of  the  door  nearest  deceased,  the  Iron 
pin  was  missing  which  held  that  comer  of 
the  doOT  secure  to  the  ear  by  passing  throngb 
pflates  designated  for  that  purpose,  and  that 
upon  t}eing  so  advised,  while  the  car  was 
still  standing,  deceased  attempted  to  get  to 
the  door  to  fix  It,  and  was  passing  between 
the  platform  and  the  car,  when  the  brake- 
man  monnted  the  stock  car  and  signaled  the 
enf^neer  to  pull  out,  which  was  done  without 
warning  to  deceased ;  the  forward  movement 
of  the  cars  crushing  him  between  the  plat- 
form and  the  car,  throwing  him  out  at  the 
point  of  entrance  and  Injuring  him  to  such 
an  extent  that  he  died.  There  was  some  con- 
flict in  the  evidence  as  to  whether  the  train 
did  not  back  on  south,  after  coupling  onto 
the  stock  car,  and  couple  onto  a  car  of  cot- 
ton some  20  feet  away,  before  pulling  out 
But  resolving,  as  we  must,  all  controverted 
questions  of  fact  In  favor  of  the  platntlfF,  we 
are  bound  to  say  that  such  it  did  not,  which 
is  In  keeping  with  the  testimony  of  the  wit- 
ness who  viewed  the  accident  from  a  tele- 
phone pole  a  short  distance  away,  and  whom 
the  Jury  believed  In  preference  to  certain  of 
the  train  crew,  who  testified  to  the  contrary. 
In  view  of  which  we  say  the  evidence  rea- 
sonably tends  to  prove  that  deceased  entered 
between  the  platform  and  the  car  at  the  sug- 
gestion of  the  brakeman  while  the  train  was 
standing  still  and  while  the  brakeman  was 
mounting  to  the  top,  and  met  death,  as  stated. 
SS  Cyc.  800,  lays  down  the  mle  thus: 

"It  la  the  duty  of  a  railroad  compaoy  to  use 
TMsonable  care  and  precautioa  In  the  operation 
of  its  trains  or  cars,  so  as  to  protect  iwnonB 
working  on  or  about  its  tracks,  upon  its  ex- 
press or  implied  iovitatloo,  from  dangers  of 
which  it  knows  or  ought  to  know.    •    •  • 


As  to  persons  working  on  or  abont  a  railroad 
company's  cars,  uimn  its  express  or  implied 
invitation,  tbe  company  owes  tbe  duty  of  ezer- 
cisiog  reasonable  care  and  precaution  to  avoid 
injuring  tbem.  In  sucb  cases  tbe  railroad  com- 
pany should  exercise  ordinary  care  la  malntain- 
mg  the  cars,  *  •  •  and  should  likewise 
use  such  care  in  tbe  mo>vement  of  trains  or  cars 
which  are  likely  to  injure  a  workman,  of  whose 
presence  it  has  or  ought  to  have  knowl- 
edge.   *    •    • " 

In  Linker  v.  Union  Pac.  R.  Co.,  82  Kan. 
580,  109  Pac.  07&,  the  court  quotes  approving- 
ly from  3  ElUott  on  Railroads,  {  1265c, 
thus: 

"Shippers  and  consignees  of  freight  on  rail- 
road premises,  for  the  purpose  of  loading  and 
imloading  cars,  are  properly  there,  and  are 
not  trespassers,  or  bare  licensees,  and  tbe  rail- 
road company  is  bound  to  use  reasonable  care 
to  avoid  injuring  them  while  so  encaged.  If 
such  persons,  while  so  engaged,  and  wlthoat  neg- 
ligence on  their  own  part  other  than  that  in- 
attention to  their  own  safety  which  an  absorp- 
tion in  tbe  duties  in  which  they  are  engaged 
naturally  produces,  are  hurt  by  tbe  negligence 
of  the  railway  company,  they  have  an  action  for 
damages.  It  is  a  duty  of  switch  crews  with 
knowledge,  or  the  means  of  knowledge,  that 
persons  are  loading  or  unloading  cars,  to  warn 
them  of  an  intention  to  switch  cars  over  a 
track  on  which  their  car  is  placed." 

See,  also,  Thompson  on  Negligence  (White's 
Supp.)  I  1841. 

In'  other  wrads,  the  degree  of  caie  which 
the  railroad  company  owes  a  person  on  or 
about  Its  cars  turns  upon  the  question  of 
whether  he  Is  rightfully  or  wrongfully  at  the 
place  where  he  is  injured.  It  be  la  wrong- 
fully there,  he  ts  a  trespasser  or  a  mere 
licensee,  to  whom  defendant  owes  no  duty, 
except  not  to  willfully  Injure  him,  or  at 
most  Is  not  liable  unless  the  Injuries  com- 
plained of  are  caused  by  Its  failure  to  exer- 
cise reasonable  care  after  he  is  observed  to 
be  in  a  dangmus  position.  33  Cyc.  809. 
Bat  when  he  is  rightfully  at  the  place  where 
injured,  as  he  was  here,  if  the  servants  of  de- 
fendant knew  or  bad  reason  to  suspect  his 
presence  there,  It  was  their  duty  to  notify 
blm  that  tbe  car  was  about  to  be  moved,  and 
a  failure  so  to  do,  resulting  in  Injury,  was 
ne^lgence  on  the  part  of  defendant 

In  Central  of  Ga.  Ry.  Co.  v.  Doffey,  116 
Ga.  346,  42  S.  E.  510,  the  facts  were  that 
plaintiff  was  employed  by  another  as  a  la- 
borer to  sack  and  load  com  In  cars  belonging 
to  the  defendant  raUway  company  for  trans- 
portation ;  that  while  he  was  so  at  work  In 
one  of  tbe  cars,  the  servants  of  the  company, 
without  warning,  coupled  an  engine  to  the 
car,  and  as  the  car  moved  off  it  was  derailed, 
owing  to  defecta  in  the  track,  and  turned 
over  and  injured  plaintiff.  As  to  the  duty 
that  defendant  owed  plaintiff,  the  court  said: 

"If  the  plaintiff  was  rightfully  in  the  car, 
and  tbe  servants  of  tbe  company  knew  or  bed 
reason  to  suspect  bis  presence  there,  It  was 
then  the  duty  ot  the  company  to  notify  blm 
that  tbe  car  was  about  to  be  moved.    «    •   *  " 

In  Chesapeake  &  Ohio  By.  Co.  v.  Plummer, 
143  Ky.  97, 136  S.  W.  159,  the  facts  were  that 
at  Vanceburg  the  company  %ad  a  main 
trad£,  a  pasalng  track,  and  a  house  trade. 
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On  the  house  track  a  car  had  been  placed 
for  the  purpose  of  loading  tan  bark.  While 
Plummer  and  other  employ^  of  the  shipper 
were  In  said  car  engaged  In  placing  the 
bark,  a  freight  train  going  east  sti^ped  at 
the  station  to  do  some  switching.  In  the 
course  of  so  doing,  It  became  necessary  to 
move  the  car  In  which  Plummer  was  working 
out  upon  the  main  trade,  which  was  d<Hie, 
and  thereafter  the  car  was  then  placed  at 
the  point  It  stood  before  it  was  moved.  Aft- 
er that  the  trainmen,  desiring  to  place  an- 
other car  on  the  house  track,  made  a  "run- 
ning switch"  and  sent  that  car,  detadied 
from  tlie  engine,  onto  the  honse  track  at  a 
rapid  speed,  and  strack  the  car  in  which 
Plnmmer  was  at  work,  and  injured  him.  On 
this  state  of  facts,  it  was  held  the  court  was 
right  In  refusing  to  direct  a  Verdict  for  de- 
fendant. Speaking  to  the  presence  of  Plnm- 
mer in  the  car,  the  court  said : 

"But,  whether  the  trainmen  bad  actual  knowl- 
edge of  this  fact  or  not,  certain  it  is  that,  by 
the  ezetcise  of  ordinary  care,  they  could  have 
known  it,  and  ao  both  by  the  mformation  in  the 
possession  of  the  station  agent,  as  well  as  the 
knowledge  on  the  part  of  the  trainmen,  it  Is 
dear  tiiat  the  ccmipany  bad  notice  that  men 
were  engaged  in  looiding  the  car." 

In  the  syllabus  the  court  said: 

'^When  a  railway  ocHupany  places  a  car  on 
its  tracks  for  the  purpose  of  being  loaded  or 
onloaded  by  the  owner  of  the  property  contain- 
ed in  or  being  put  in  the  car,  the  persons  who 
are  engaged  in  loading  or  unloading  the  car  are 
rightfully  upon  the  premises  of  tb«  company, 
and  it  owes  them  the  duty  of  exercising  ordina- 
ry care  to  avoid  injury  to  them,  if  the  fact 
that  they  are  engaged  in  or  about  ^e  car  is 
known  or  in  the  sxerdse  of  ordinary  care  could 
have  been  known  to  the  trainmen.  Before  mov- 
ing o«r  disturbing  a  car  in  or  about  which  per- 
Bons  are  engaged  in  loading  or  unloading,  it  is 
the  duty  of  the  trainmen,  if  the  station  agent 
knows  or  if  they  know,  or  in  the  exercise  of  or- 
dinary care  could  know,  that  such  persons  are 
engaged  in  or  about  the  car,  to  give  them  rea- 
sonable notice  before  moving  or  disturbing  the 
car;  and,  if  a  person  so  engaged  in  loading 
or  onloading  a  car  is  injured  by  the  negligence 
of  tiie  company  or  its  employes,  it  will  be  liable 
in  damages  for  any  resulting  injury,  unless  the 
injured  party  is  guilty  of  such  conbibutmr  neg- 
lect as  would  defeat  a  recovery." 

Elgin,  etc,  By.  Co.  t.  Sarah  Ann  l^omas, 
Adm'x,  115  IlL  App.  508,  was  a  suit  In  dam- 
ages for  personal  Injuries.  The  facts  were 
that  the  deceased,  husband  of  the  plaintiff, 
was  accompanying  a  shipment  of  stock  and 
was  crossing  defendant's  track  at  the  time 
he  was  Injured.  In  affirming  the  judgment 
of  the  trial  court,  whidi  refused  to  direct  a 
verdict,  the  court  said: 

'"I^e  owner  of  the  cattle  had  Implied  con- 
sent of  appellant  to  cross  over  the  yards  and  to 
look  after  bis  property.  The  case  is  controlled 
by  the  doctrine  applied  to  persons  who  are 
rightfully  upon  the  railroad  track  or  near  it  for 
the  purpose  of  loading  or  unloading  freighL  In 
such  case  the  company  owes  such  persFons  the 
duty  of  exercisioe  reasonable  care  for  their 
safety.    Am.  &  Eng.  Ency.  (2d  Ed.)  vol.  23, 

L?S9.  The  fact  that  no  agent  of  appellant 
ew  tliat  plaintiffs  intestate  was  there  con 
qtake  no  difference.  Appellant  knew,  or  by  the 
exorcise  of  the  sU^test  attention  might  have 
known,  these  cattle  can  were  there,  and  to 


make  a  ruantng  switdi  and  tiirow  a  string  of 
freight  cars  into  the  yard  without  any  warn- 
ing is  evidence  of  gross  negligence,  and  will 
justify  a  verdict  in  behalf  of  any  one  who  is 
rightfully  upon  the  yards  and  is  thereby  in- 
jured while  he  Is  in  the  emrciae  of  reaaimable 
care  for  his  own  safsty." 

In  Watson  t.  Wabash,  etc,  By.  Co^  66 
Iowa.  164,  23  N.  W.  880,  the  first  eectlMi  of 
the  syllabus  reads: 

"Hie  plaintiff  was  a  t»amf^  who  was  en- 
gaged at  the  time  in  loading  lumber,  owned  by 
his  employer,  upon  bis  wagon  from  a  car 
standing  on  one  of  several  side  tracks.  He  had 
warning  of  an  approaching  engine,  but  not  of 
an  approaching  car,  and  he  did  not  know  on 
what  track  the  engine  was  approaching.  With 
a  view  of  protecting  himself  and  his  team  from 
possible  danger,  whidi,  however,  he  had  no  rea- 
son to  think  imminant,  he  undvtook  to  de- 
mount from  the  car,  and,  In  doing  so,  placed  bis 
left  foot  upon  a  link  wbich  projected  from  the 
drawhead  of  a  car  standing  on  the  same  track 
and  near  to  the  ear  which  he  was  unlowiing. 
Just  then  a  car,  of  whose  ^proadi  plaintiff  had 
no  notice,  was  thrown  against  the  one  on  the 
link  of  which  his  left  foot  was  resting,  and  it 
was  thrown  against  the  car  from  which  he 
was  dismounting,  crushing  his  foot  between  the 
drawheads  iji  the  two  cars.  Under  all  the  dr- 
cumstances  of  the  case  (see  opinion),  held: 
•  •  •  (2)  That  since  plaintiff  was  rightfully 
where  he  was,  and  since  the  car  was  placed 
where  it  was  for  the  snrpose  of  onloading,  and 
since,  evot  if  defendant's  employte  did  not 
know  that  plaintiff  was  there.  Uiey  had  reason 
to  andcipate  that  some  one  might  be  there,  it 
was  negligence  on  their  part  thus  to  throw  the 
car  back,  as  th^  did,  npon  others  standing 
upon  the  side  trad  for  the  pnrpon  of  unload- 
ing." 

In  the  body  of  the  opinion  the  court  said: 
"If  the  plaintiff  was  rigbthUly  tbere.  the 
company  owed  him  the  duty  of  such  care  as  is 
necessary  for  the  safety  of  all  persons  engaged 
as  he  was;  and  It  was  not  for  the  company's 
employ^  to  close  their  eyes  uid  excuse  them- 
selves by  saying  that  they  did  not  know  that 
any  one  was  being  imperiled." 

It  will  not  do  to  say  that  the  loading  in 
qnestion  was  ccnnpleted,  and  hence  deceased 
was  not  entitled  to  the  benefit  at  the  mie, 
bat  that,  having  assumed  a  poaltlrai  of  rafe- 
ty  at  the  north  end  of  the  itlatform  after  the 
loading  was  cwnpleted,  he  was  a  trespasser 
to  whom  the  company  owed  no  duty,  except, 
not  to  Injure  him  after  hia  peril  was  discov- 
ered. Tbia  tor  Uie  reason  tfaftt,  so  Umg  as 
the  door  was  not  properly  fastmed,  the  load- 
ing was  not  complete;  hence  deceased  was 
rightfully  on  the  premises  while  attempting 
to  fix  it  In  Southern  By.  Go.  t.  Goddard, 
121  Ky.  567,  89  &  W.  675, 12  Ann.  Gas.  116, 
the  shipper  was  injured  after  loading  the 
horses.  At  that  time  he  discovered  there 
was  no  room  In  the  car  for  one  of  tb^  sul- 
kies. In  going  around  tlie  car  to  see  If  the 
south  door  was  securely  fastened,  he  fell  into 
a  ditch  and  was  Injured.  The  court  said: 

"But  the  loading  was  not  complete  until  the 
vehicles  and  trappings  of  the  shippers  were  al- 
so placed  in  or  about  the  ear,  the  horses  halter- 
ed in  their  proper  places,  the  doors  of  the  car 
securely  fastened.    *    •    • " 

And  plaintiff  was  brought  within  the  rale. 
In  the  syllabus  it  Is  said: 

"A  shipper  of  stock,  who  Is  on  the  railroad's 
premises  engaged  In  loading  thfe  stock  into  a  car 
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famished  him  for  that  purpose,  M  in  parfonn- 
lag  necessar;  duties  relative  to  the  final  prep- 
aration of  the  car  for  sbipmeDt,  to  not  apoo  the 
premises  as  trespaasn  or  licensee  but  b/  In- 
vitatitm  a«  «  customer,  and  tb»  carrier  is  re- 
quired to  exucise  ordinary  care  to  make  Its 
premises  safe  for  his  use," 

Neitber  wUl  it  do  to  Bay  that  deceased 
was  awriaHug  detaitentfs  servants  srato- 
itooaly  at  the  time  be  was  injured,  and  tbtfe- 
fore  was  not  witiiln  tbe  protection  of  the 
rola  Thtfl  tor  tbe  reason  that  in  attenqptii^ 
to  assist,  as  he  did,  he  was  neither  a  tres- 
passer, a  licensee,  nor  a  volni^eer,  but  was 
rightfully  upon  the  premises  expediting  his 
own  and  defendant's  bQSlnees»  and  boice 
was  within  its  protection. 

In  Mammangh  t.  Western  Bfaryland  Bj. 
Co,  88  Md.  125,  66  AtL  8M,  108  Am.  St.  Bep. 
388,  1  Ann.  Gas.  668,  tbe  coart  quotes  from 
Thompeoa  on  Negligence,  p.  1045, 1 42,  where 
the  learned  author  says: 

***  *  *  Care  most  be  taken,  however,  to 
distinguish  the  case  of  a  mere  volunteer  from 
that  of  one  aBsisting  the  Bervants  of  another, 
at  their  request,  for  the  purpose  of  expediting 
Ms  owa  bueineBS  or  that  of  their  master." 

Concerning  the  rights  of  the  latter,  the 
court  dteg  Wright  v.  London  N.  W.  R.  W. 
Oo.,  L.  R.  1  Queen  Bench  Dlv.  252,  concern- 
ing which  it  said: 

"The  facts  of  the  last-named  coses  were  as 
follows:  The  plaintiff  sent  a  heifer  b;  defend- 
ant's railwar.  On  the  arrival  of  the  train  at 
tbe  station,  there  being  only  two  porters  avail- 
able to  shunt  the  car  to  a  siding,  from  whidi 
alone  the  heifer  could  be  delivered  to  the  plain- 
tiff, in  order  to  save  time  he  assisted  in  shunt- 
ing the  car,  and  while  so  doing  he  was  ran 
against  and  injured  thfoogh  a  txwn  iKiag  negli- 
gently allowed  by  defendant's  eewaatB  to  come 
out  of  the  siding.  There  was  evidence  that  the 
station  master  snew  that  plaintiff  was  assist- 
ing in  shunting  and  assented  to  hto  doing  ea  It 
was  held  that  Che  plaintiff  was  not  a  mere  vol* 
unteer  assbting  the  defendant's  servants,  but 
was  on  defendant's  premises  with  their  consent 
for  the  purpose  of  expediting  the  delivery  of  his 
own  goods,  and  the  defendants  were  therefore 
liable  to  him  for  the  negligence  of  their  serv- 
ants." 

We  are  therefore  of  (vlnton  that  as  the 
•rldence  reasimably  tends  to  prove  that  de- 
ceased was  rlghtfolly  on  tbe  premises  and  be- 
tween the  platform  and  the  car  in  aid  of 
his  own  ai^  d^ndanf  s  boslneas.  In  obedi- 
ence to  the  suggestion  of  <Hie  of  the  train 
crew,  who  knew,  or  by  the  enrdae  of  ordi- 
nary care  ahonld  have  known,  he  was  there 
tor  that  parpoee,  tbe  coart  did  right  to  leave 
It  to  the  Jury  to  say  whetlier  defendant  was 
negligent  in  moving  the  train  as  it  did  while 
deceased  was  In  that  perilovs  position.  See, 
also,  Chicago  A  SL  B.  B.  Oo.  v.  Shaw,  116 
red.  621,  64  a  a  A.  77 ;  a  &  O.  Ry.  Co.  V. 
Wiley,  90  S.  W.  657,  28  Ky.  Law  Bep.  770; 
Jacobson,  Adm'z,  v.  St  Paul  ft  D.  B.  B.  Co., 
41  Minn.  206.  42  N.  W.  982;  Dooley  v.  M., 
K.  &  ^.  By.  Co.,  60  Ter.  Civ.  App.  298,  110 
8.  W.  186;  Texas  ft  N.  O.  B.  Oa  t.  McDon- 
ald (Tex.  OlT.  App^  86  S.  W.  46S;  BuUer 
Chicago,  R  L  ft  P.  By.  Oo.,  166  Ho.  App. 
287,  ISO  S.  W.  729. 


m  Bnt  says  dafndaat:  As  the  petition 
alleges  that  defendant  knew  of  the  perilous 
position  of  deceased  at  the  time  he  was  In- 
jured, and  the  proof  tends  at  most  to  prove 
that  defendant.  In  the  exercise  of  ordinary 
care,  coold  have  known  that  fact,  there  was 
a  material  variance  between  the  all^tliw 
and  the  proo^  and  hence  the  court  erred  in 
sending  the  case  to  the  jury.  Tbere  is  no 
merit  In  this  omtcoitton.  Ber.  Laws  1910,  | 
4784,  provides: 

"No  variance  between  the  aUegations,  in  a 
pleading,  and  the  proof,  is  to  l>e  deemed  mate- 
rial, unless  it  has  actually  misled  tbe  adverse 
party,  to  bis  prejudice,  in  maintaining  his  ac- 
tion or  defense  upon  the  merits.  Whenever  it  is 
alleged  that  a  party  has  been  so  misled,  that 
fact  must  be  proved  to  the  satisfaction  of  tbe 
court,  and  it  must  also  be  shown  in  what  re- 
spect he  has  been  misled,  and  thereupon  the 
court  may  order  the  pleading  to  be  amended, 
ujfoa  Budi  terms  as  may  IM  jut" 

Besides^  it  nowhere  appears  that  ttie  al- 
leged yarlanoe  was  caned  to  the  attention 
of  the  trial  court  or  sought  In  any  manner 
to  be  taken  advantage  of  In  the  trial  of  the 
cause. 

Quoting  aivrOTtn^  from  22  Enc  of  P.  ft 
P.  64(^  thlB  court,  in  Patterson  t.  li.,  K.  ft 
T.  By.  Od.,  24  Okl.  747,  104  Pac.  SI,  said: 

"A  variance  may  be  waived  by  faHtng  to 
object  at  the  proper  time  to  ^e  admission  of 
evidence  on  the  ground  that  it  does  not  corre- 
spond to  the  allegations  of  tbe  pleadinr  in  sup- 
port which  it  is  offered,  by  admission  in 
the  pleading  oC  the  party  who  would  otherwise 
be  in  a  position  to  take  advantage  of  the  vari- 
ance, or  by  a  failure  to  allege  surprise,  seek 
postponement  of  the  trial,  or  take  other  steps 
that  are  essential  to  make  tkb  question  of  vari- 
ance available  on  appeal." 

Such  tielng  the  state  of  the  recmd,  and  It 
b^g  not  clear  that  a  variance  exists,  we 
will  consider  the  pleading  amended  so  as  to 
conform  to  the  proof  and  to  charge  that  the 
peril  of  deceased  was  known,  or  in  tbe  exer- 
cise of  ordinary  care  could  have  bem  known, 
to  the  trainmen  at  Uie  time  they  moved  the 
train,  to  the  injury  of  the  deceased. 

[$]  From  what  we  have  said,  it  follows 
the  court  did  not  err  in  ^afgiiiff  the  jury 
thus: 

"Yon  are  instructed  that  if  yon  believe  from 
the  evidence  in  this  case  that,  at  tbe  time  the 
husband  of  tbe  plaintiff  was  killed,  he  was 
engaged  in  loading  a  car  load  of  stock  wiiitA 
he  was  about  to  ship  over  the  defendant's  road 
from  the  town  of  Fletcher,  OkL,  and  that,  while 
so  engaged,  he  was  standing  between  one  of  the 
defendant's  cars  and  the  platform  of  tbe  defend- 
ant, from  which  the  stock  was  loaded,  for 
stane  purpose  connected  with  tbe  care  of  said 
stock  or  of  the  ear  in  which  the  stock  was  sit- 
uated, and  if  he  was  there  with  the  knowledge 
of  the  trainmen  In  charge  of  the  defendant's 
train,  or  if  tbe  trainman  in  charge  of  defend- 
ant's train  had  the  means  of  knowing,  hy  the 
Use  of  ordinary  care,  that  he  was  so  situated 
between  the  car  and  the  said  platform,  then.  In 
that  event,  it  was  the  duty  of  ttie  trainmen  hi 
charge  of  said  train,  before  undertaking  to  in 
any  manner  move  the  said  car,  to  warn  the 
said  deceased  of  their  intention  so  to  do,  iii 
order  that  be  might  reach  a  place  of  safety. 
And  a  failure  to  so  warn  the  said  deceased,  if 
they  did  so  fail,  would  be  negligence,  for  which 
the  defendant  would  be  liable  In  this  case." 
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There  Is  no  reveraftle  error  contained  in 
instruction  No.  2  which  charges  almost  ver- 
batim the  first  two  sentences  ot  the  quotation 
from  8  Elliott  on  BaUroads,  i  1266c,  snpra. 
The  second  sentence  only,  alleged  to  be  er- 
ror, means  that  one  who,  as  here,  enters  up- 
on the  premises  In  the  discharge  of  a  duty 
connected  with  his  shipment,  has  a  right  so 
to  do  with  that  absorption  In  the  discharge 
of  those  duties  which  they  naturally  produce, 
and  rely  upon  the  defendant  not  to  Injure 
him  by  the  negligence  of  its  servants  when 
there.  Instead  of  being  a  "novel  proposi- 
tion," as  claimed,  this  Is  a  fair  statement  of 
a  general  rule  applicable  to  this  case. 

There  being  no  merit  In  the  remaining  as- 
signments, the  Judgment  of  the  trial  court  Is 
affirmed.  All  the  Justlcra  concur. 


SIMS  T.  BBOWN  et  al.   (No.  874S.)t 
(Suprune  Court  of  Oklahoma,  May  25,  1916.) 

(SvUithuM  hit  *Ji»  Court.) 

1.  Ceahpebtt  and  Maihtbnahcb  ^=»7  — 
Gkantob  out  of  Possession— Application 
at  Statute— Indian  Lands. 

The  proviBioDS  of  Bection  2216,  Comp.  Laws 
1909  (section  ^0,  Bev.  Laws  1010),  applv  to 
Indian  lands,  uiton  which  restrictions  have  been 
removed. 

[Ed.  Note. — ^For  other  cases,  see  Champerty 
and  MaintenaJlc^  Gent  Dig.  U  54-110;  Dec. 
Dig.  *=»7.] 

2.  Chaupebtt  and  Maintbnanci  4=»7  — 
Gbantob  out  or  FoaSBSsioN— Validitt  of 

GONVETANCE. 

Section  2216,  <^mp.  Laws  1009  (section 
2260,  Bev.  Laws  1010).  making  it  a  misdemean- 
or to  boy  or  sell  any  pretended  right  or  title  to 
lands,  where  the  grantor,  or  those  by  whom  be 
claims^  has  not  been  in  possesBion  or  taken  the 
rmta  and  profits  thereof  (or  the  space  of  one 
year  before  such  conveyance  is  executed,  is 
declaratory  of  the  common  law;  and  a  convey- 
ance made  in  contravention  thereof  by  the  right- 
ful owner  of  such  lauds,  as  against  the  person 
holding  the  same  adversely,  Is  inoperative,  re- 
rdless  of  whether  or  not  sitch  adverse  holder 
holding  under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance.  Cent  Dig.  {g  64-110;  Dec. 
Dig.  «S97.I 

8.  Indians  ^=918— Lands  — Descent— "An- 

CE8TRAZ.  EarrATB." 

An  allotment,  made  by  the  Dawes  Commis- 
sion to  the  heirs  of  a  deceased  citiscrn  of  one  of 
the  tribes,  passes,  under  section  2531  of  Mans- 
field's Digest  of  the  Laws  of  Arkansas,  as  an 
ancestral  estate. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  g  49;  Dec  Dig.  ^18. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ancestral  Estate.] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Otcfnalcee  County ; 
John  Caruthers,  Judge. 

Partitioa  by  B.  O.  Sims  against  David 
Brown,  and  Wesley  Sawyer  and  another  in- 
terpleaded. From  the  judgment  plalnttfE 
brings  error.  Aillrmed. 


C.  T.  Huddleajton,  of  Okemali,  for  plaintiff 
In  error.  John  L.  Norman  and  S.  OHBan- 
non,  both  of  Okemah,  for  detendanta  in  er- 
ror.  W.  T.  Banks,  of  Hugo,  tor  Interptoad- 

era. 

COLLlEB,  a  This  is  an  action  In  parti- 
tion and  to  remove  cloud  from  title  to  the 
southeast  quarter  of  section  96,  township  11 
north,  range  10  east,  Okfuskee  ooimtT,  and 
for  damages  for  use  and  occupanc7,  Institut- 
ed by  B.  O.  Sims,  plaintlfl  in  error,  herein- 
after  referred  to  as  plaintiff,  against  David 
Brown,  defendant  in  error,  hereinafter  call- 
ed defendant  The  land  in  CMitnmray  was 
the  allotment  of  Tlmmle  Fisher,  deceased,  a 
full-blood  Creek  citizen,  who,  it  Is  admitted, 
died  about  May  1,  1901.  Plaintiff  claims  ti- 
tle to  said  land  through  Betsy  Deer,  nCe 
Martin,  and  Samson  Barnett,  who  plaintiff 
claims  to  be  the  sole  knd  only  beHia  of  Tlm- 
mle Fisher.  On  the  20th  day  of  Aagust,  1907, 
Betsy  Martin  and  Samaon  Barnett  conveyed 
said  quarter  section  to  John  L.  Bruce.  On 
the  10th  day  of  August,  1907,  John  U  Bruce 
and  Alice  Bruce,  his  wife,  conveyed  by  quit- 
claim deed  said  southeast  quarter  of  said 
section  to  B.  O.  Sims.  On  the  10th  day  of 
August,  1907,  Betsy  Martin  conveyed  the 
south  lialf  of  said  southeast  quarter  to  David 
Brown,  defendant. 

In  plaintiff's  petition,  it  is  admitted- that 
David  Brown  is  the  owner  at  a  one>balf 
undivided  interest  In  the  south  half  ot  said 
southeast  quarter,  and  consequently  the  con- 
troversy, in  so  far  as  plaintiff  and  defend- 
ant are  concerned,  InvolTes  only  a  one-half 
undivided  half  Interest  In  the  south  half  of 
snld  southeast  quarter.  Defendant  offered 
evidence,  tending  to  show  that  by  parol 
agreemmt  the  said  alleged  heirs  of  Timmle 
Fisher  partltlcmed  said  southeast  quarter 
between  said  Betsy  Martin  and  Samson  Bar- 
nett; the  said  Samson  Barnett  re<ielving  In 
said  pailition  the  north  half,  and  the  saM 
Betsy  Martin  receiving  the  south  half,  of 
said  southeast  quarter.  Tlnunie  Fisher  died 
prior  to  receiving  deed  to  bis  allotmrat,  and 
after  his  death  the  Creek  Nation  issued  a 
deed  to  said  lands  to  said  Tlmmle  Fisher  or 
his  heirs.  On  the  18th  day  of  Dectanber, 
1908,  Betsy  Martin  and  Samson  Barnett 
conv^ed  to  B.  O.  Sims  said  southeast  quar- 
ter of  section  36,  and  said  deed  of  oonv^- 
ance  was  duly  approved  by  the  county  judge 
of  Okfuskee  county  on  the  18th  day  of  De- 
cember, 1908.  and  filed  for  record  on  the  19tta 
day  of  December,  1908. 

Defendant  introduced  evidence  ot  a  war- 
ranty deed  from  the  aforesaid  Bet^y  Martin 
to  the  south  half  of  said  quarter  section  of 
land,  and  evidence  which  la  not  denied,  tbat 
he  (Brown)  had  been  in  actual,  open,  and 
notorious  fwssesslon  ot  said  south  half  of 
said  quarter  section  of  land  since  1006,  and 
was  at  the  time  of  the  institution  of  this  ac- 
tion, and  continuously  until  the  time  of  trial. 


^ssFor  otlior  caaM  ■••  Mm*  topic  ud  KET-NUUBEr  to  all  Key-Numbered  DlgesU  ud  IndexM 
t  Rehearing  dented  Jane  21,  ttU. 
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In  the  actniU,  open,  and  notOTlans  possession 
of  said  sontli  half  of  said  aoatbeost  quar- 
ter, claiming  to  own  the  same. 

Wealey  Sawyer  and  Amanda  Sawyer,  by 
their  next  frl^d,  Wuh  Proctw,  interpleaded 
in  said  cause,  clalnilng  to  be  the  sole  and 
only  beliB  <^  Tlmmle  Fisher,  and  olEeted 
evidence  to  sni^ort  their  cdalm.  A  demurrer 
was  Interposed  each  said,  plaintifl  and 
defendant  to  the  eridence  i^red  in  svp- 
port  of  said  Interpleaders'  petition,  which 
demurrers  were,  by  the  court,  sustained.  On 
motion  of  plaintifl,  the  court  instructed  the 
jury  to  find  for  plaintiff  for  tlie  north  half 
of  said  southeast  onarter,  and  to  And  for  de- 
fendant for  the  south  half  ot  said  souQieaat 
quarter  of  said  land.  The  Jury  retORied  a 
verdict  in  accord  with  sudi  peremptory  in- 
structions. The  interideaders  in  said  cause 
eadi  demurred  to  the  erldwice  at  both  plain- 
tiff and  dfitimdant,  on  the  gnnind  tbat  netthsr 
bad  any  right  to  the  land  in  question,  and 
that  neither  claimed  through  the  heSn  of 
BolonKm  Sawyer,  deceased,  to  whom  tiie  land 
of  Tlmmle  Fisher  was  allotted.  Said  demur- 
rer mis  oTerrnled. 

Thon^  stated  in  many  ways,  the  only  er- 
ror aaslgned  by  joalntlfl  is  the  gii^og  ot  flie 
peremptoty  instruction  In  ftivor  ot  defoid- 
ant  Bnors  assigned  by  the  Inter^eaders 
are:  (1)  The  action  ot  the  court  in  sus- 
taining the  motion  of  plaintiff  and  of  de^d- 
ant  for  peremptory  instroctians;  and  <3)  the 
action  of  the  court  In  sustaining  tlw  demur> 
rer  to  the  evidmce  tiered  by  the  interplead- 
em. 

[1.  S]  The  first  question  for  our  determlna- 
Uaa,  so  far  as  the  Issnes  betweoi  plaintifl 
and  defendant  are  concerned,  is  tho  giving  ct 
the  peremptory  instruction  hetetoAm  stated. 
The  nncontra^cted  evid^ce  in  this  case  on 
bdialf  of  defendant  shows  omclnslvely  tbat 
be  was  in  the  open,  actual,  and  notorious 
possession  of  said  south  half  of  the  south- 
east quarter  of  said,  land,  claiming  to  be  the 
owner  thereof,  prior  to  and  at  the  time  plain- 
tiff asserted  any  right  or  title  tiiereto,  and 
therefore  the  deed  acquired  tcom  Betsy  Mar- 
tin and  Solomon  Bamett  by  Sims  was,  under 
section  2215,  Gomp.  Laws  1909  (section.  2260, 
Rev.  Laws  1910),  void  as  to  said  Brown. 

In  the  case  of  Miller  Fryer,  35  Okl.  145, 
128  Pac.  713,  Hayes,  J.,  speaking  for  the 
court,  said: 

"This  section  of  the  statute  hag  received  the 
consideration  ot  this  conrt,  and  been  applied  in 
several  cases,  all  of  which  are  referred  to  and 
reviewed  in  the  recent  case  of  Martdo  v.  Cox 
et  al.,  81  OU.  643,  122  Pac.  511  In  this  case 
the  court  held  that  the  foregoing  statute.  mabfnK 
it  a  misdemeanor  to  buy  or  sell  any  pretended 
right  or  title  to  land,  where  the  grantor  or  those 
by  whom  be  claims  have  not  been  in  possession 
or  taken  the  rents  and  profits  thereof  for  the 
■pace  of  one  year  before  such  conveyance.  Is 
declaratory  of  the  common  law,  and  that  a  con- 
veyance made  in  contravention  thereof  by  the 


rightful  owner  as  against  the  person  holding 
adversely  is  void,  and  that  It  is  not  necessary, 
in  order  that  such  shall  be  the  result  of  the 
statute,  that  the  person  holding  shall  hold  un- 
der cotor  of  title  at  the  time  of  the  conveyance. 
It  is  snffldent  if  he  was  in  posseasion  adversely 
to  plaintifl  and  his  grantors." 

This  statute  affiles  to  Indian  lands,  upon 
which  restrictions  have  been  removed.  Mil- 
ler T.  Fryer,  supra.  It  therefore  f i^ows  that 
the  court  did  not  err  In  the  peremptory  In- 
structlons  requested  by  both  plaintifl  and  de- 
fendant. 

It  is  not  necessary,  to  a  comet  deddon 
tn  this  cas^  fhat  we  consider  wbetber  or  not 
a  partition  of  real  prc^terty  can  be  made  by 
parol  agreonent,  and  as  to  same  we  express 
no  (pinion.  Nor  we  do  not  express  any  opin- 
ion as  to  the  title  to  said  land  In  controversy, 
except  as  hereinafter  stated. 

The  cmly  remaining  question  involved  in 
this  case  is  aa  to  whether  or  not  the  court 
properly  sustained  the  demurrers  interposed 
resEqiectlTely  by  the  idaindfl  and  by  defend- 
ant to  the  evidence  tiered  by  the  Interplead- 
ers. It  la  not  shown  In  Qu  record  the  date 
when  the  allotment  was  made  and  c^tiflcate 
issued.  It  is  diown  by  the  record  that  the 
patoit  issued  October  10.  3^0^  and  the  ease 
was  epparratly  tried  upon  the  theory  ttiat 
the  descent  was  cast  bm  ot  that  date. 

[S]  The  intei^eaders  aiq>arently  rest  thdr 
dalm  of  title  upon  the  pvoposltiim  that  tiw 
"desoent  cast"  Is  under  tibe  laws  of  Aifcan- 
sas,  which  were  extended  over  the  Indian 
Turitory,  and  the  estate  in  oontroveray  a 
"new  acquisition." 

The  Supreme  Court  ot  the  United  States, 
In  McDougal  t.  UcKay  et  al..  387  U.  S.  872. 
8S  Sop.  Ot  600,  fiO  Lu  Bd.  — ,  Flgeoa  et  al. 
T.  Buck  et  aL,  and  R(rt>ertB  T.  Underwood  et 
al.,  237  U.  &  3S0,  85  SlVk  Ot  eOS,  69  L.  Ed. 
—  (decided  April  26, 191fi),  in  alBrmlng  the 
Judgmento  of  this  court  In  said  causes,  said : 

"An  allotment  made  irs  the  Dawes  Commis- 
sion to  the  heirs  of  a  deceased  citiien  of  the 
tribe  passed  to  the  heirs,  under  section  2531  of 
Mansfield's  Digest  of  the  Laws  of  Arkansas,  as 
an  ancestral  estate." 

It  therefore  follows  that  the  lands  In  con- 
troversy not  being  a  new  acquisition,  but  an 
ancestral  estate,  interveners,  under  their 
evidence  In  this  case,  have  no  Interest  In  said 
land;  and  the  court  did  not  commit  error 
in  sustaining  the  demurrers  of  both  plaintiff 
and  defendant  to  said  evidence  offered  by 
Interveners. 

The  errors  assigned,  other  than  herein  con- 
sidered, are.  If  errors,  harmless,  and  are 
therefore  not  prejudicial  to  the  substantial 
rights  of  the  parties  In  this  cause,  and  need 
not  be  separately  considered. 

There  being  no  reversible  error  in  Ihia 
cause,  the  same  should  be  affirmed. 

PEB  CURIAM.  Adopted  in  whole. 
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BOGBRS  T.  HALU   (Mo.  4422.)  t 
(Supreme  Court  of  Oltlahoma.  .  June  1,  IdlB.) 

(Byllabua  6v  the  Court.) 

1.  Justices  ob  the  Pbaoe  €=»00— Czvxl  Ac- 
tions—Pleadin  as— llEQUisiTEa—TBiAi.  ON 
Appeal. 

The  same  degree  of  particnlBri^,  in  plead- 
ings, is  not  required  in  actioiu  before  a  justice 
of  the  peace  that  is  required  in  courts  of  record. 
Bud  a  pleading  that  is  sufficient  in  a  justice's 
court  ia  sufficient  in  the  appellate  court,  where 
the  case  is  tried  de  novo  upon  appeal. 

[Ed.  Note.— For  other  cases.  Me  Justices  of  the 
Peace,  Cent  Dig.  {  806;  Dec.  Dig.  «»90.] 

2.  liliaTATION  OF  AonoNB  «=»163— Pakciai. 
Payment— Note. 

In  an  acUon  on  a  promissory  note  due  Feb- 
ruary 7,  1904,  commenced  January  10,  1912, 
bearing  an  indorsement  of  a  credit  made  on 
March  1,  1910,  the  defease  of  the  statute  of 
limitation  is  not  good  for  the  reason  that  under 
section  4663,  Rer.  Laws  1910,  the  payment  made 
on  the  note,  ManA  1, 1910,  "raiaed  the  bar  and 
reTived  the  debt" 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions.  Cent.  I>ig.  li  642-^7;  Dec.  Dig. 
«=3l63.1 

Commissioners'  Opinion,  Division  No.  2, 
Error  from  CJounty  Court,  Oklahrana  County ; 
Joba  W.  Hayson,  Judge. 

Action  by  OlUe  Hall  against  Robert  A. 
Rogers.  Jndgmeot  for  plaintiff  on  appeal 
trosa  a  Jnstloe  of  the  peace,  and  defoidant 
brlogB  onor.  Affirmed. 

BurweU,  Crockett  A  Jobnaon.  of  OklaluHDa 
Citr,  tm  ^Intiff  In  erm.  COiambers  A 
Chambers,  of  cnElahama  Gtty,  for  defendant 
In  error. 

OAIiBRArra,  O.  ThiM  action  wai  com- 
menced  before  a  justice  of  the  peace  to  re- 
cover (m  a  pKKnisBory  notfe  niere  was  a 
Judgment  for- the  plaintiff^  and  defendant  ap- 
pealed to  the  comity-  eourt  In  the  coonty 
court  tbe  defendant  filed  an  answer  vIiidL 
consisted  ot  a  general  dmlal  and  plea  of  the 
statate  of  llmltatlonB,  and  Out  he  was  only 
an  Indorser  on  the  note,  and  had  received 
DO  notice  of  Its  dlshwior  by  the  maker,  and 
was  th«8fore  dlsdiarged.  A  Jury  was  waiv- 
ed and  the  trial  had  to  the  court,  and  Judf- 
iiient  rendered  for  the  plaintiff,  from  which 
the  defendant  has  prosecuted  an  appeal  to 
this  court 

[1]  It  U  flrat  complained  that  the  court 
erred  in  overruling  the  objectlw  of  the  de- 
fmdant  to  the  intiodnctlon  of  evidence,  at 
the  trial  in  the  counts  conrt,  on  the  ground 
that  the  bill  of  particulars  did  not  state  foots 
sufficient  to  oonstitate  a  cause  of  action. 
While  the  bill  at  particulars  cannot  be  re- 
garded as  a  model  .pleading  In  form,  still  It 
was  sufficient  to  comply  with  tbe  require- 
ments of  a  Mil  ot  particulars  In  Uie  Justice 
court,  which  the  statute  prescribed  shall 
state  "in  a  plain  and  direct  manner,  the  &cts 
cODstltudng  the  cause  of  action  or  the  claim 
to  he  set  off."  Section  5415,  Rev.  Lews  1910. 
The  bill  of  particulars  cbai^ed  In  brief  "Uiat 


the  defendant  is  JosQr  indebted  to  him  in 
Che  sum  ot  9166.10,  for  moiey  had  and  re- 
ceived, evidenced  one  certain  v^oaOaaotj 
note,  and  Interest  thereon,  a  copy  of  which 
is  hereto  attadwd,  madff  a  part  hereot  mark- 
ed -Elxhibit  A,'  *'  and  farther  alleged  that  the 
debt  was  long  post  due,  and  that  same  was 
unpaid,  except  as  diown  by  credits  given  up- 
on the  exhlUt,  and  Uie  prater  warn  for  Jndg- 
ment  in  the  sum  of  the  claim.  Interest,  costs, 
and  attorney's  fees.  Hba  ezliiMt  -shows  an 
Indorsonent  as  tcXtomt:  "March  1,  1910l 
Received  926  aa  flnt  payment  on  fids  note." 
nie  note  btae  date  of  January  7,  1907,  and 
was  due  80  days  after  date.  The  suit  was 
filed  Jannaiy  10, 1912.  Die  nH^nMaa  to  die 
introduction  of  testimony  was  equivalent  to 
a  demunrw  to  the  bill  of  pazOcnlaia.  ShnUa 
V.  Jonea,  3  OkL  DOl,  41  Piac.  40a  This  can 
prtvwly  be  said  to  contain  a  atafiement,  in  a 
"plain  and  direct  manner,"  oC  the  fhcts  cod- 
stltuUng  the  cause  of  action,  and  was  sofll- 
deot  to  cranplj  witti  the  reqnlrements  of  the 
prectioe  for  pleading  in  Jnatloe  coorts.  Gar- 
vin V.  HarE^  27  OkL  875,  lis  Pa&  186»  as 
L.  R.  A.  (N.  8.)  862,  Ann.  Gaa.  1912B,  744. 

At  the  dcae  of  tiie  idalnturs  eridoice,  tbe 
defendant  demurred  thereto  on  the  ground 
that: 

The  evldenoe  tit  l3ie  plaintiff  "is  insufflcient  to 
constitate  any  cause  of  action  against  the  de- 
fendant, and  it  shows  under  the  evidence  that 
the  statute  of  limitation  had  run  at  the  time 
that  the  alleffed  parment  was  made,  and  for  the 
further  reason  utat  there  is  no  writing  signed 
by  the  defendant  suiBcient  to  take  it  out  of  tbe 
statute." 

When  this  demurrer  was  interposed,  the 
court  recalled  tbe  plaintiff,  and  the  following 

proceedings  occurred: 

*'By  the  Court:  Did  yoQ  have  any  other 
claim  against  Mr.  Rogers  at  the  time  thia  926 
was  paid  on  this  note?  A.  No,  sir;  that  is  all. 
The  demurrer  is  overruled  and  exception  al- 
lowed to  die  defendant.    Tb«  defendant  rests." 

Th&  court  then  rendered  Judgment  in  favor 
of  the  plaintiff.  The  plaintiff  testified  that 
on  the  date  of  the  note  he  loaned  the  plain- 
tiff in  error  9100,  and  that  the  plaintiff  in 
error  prepared  the  note  and  gave  It  to  him ; 
that  the  plaintiff  in  error  made  payment  on  the 
note  of  925  on  March  1, 1910.  The  defendant 
offered  no  testimony. 

[2]  Tbe  evidence  of  the  plaintiff  clearly 
brings  this  cause  within  the  terms  of  section 
4663,  Rev.  Laws  1910,  which  provides: 

"In  any  case  founded  on  contract,  whfai  any 
part  of  the  principal  or  interest  shall  have 
been  paid,  *  *  *  an  action  may  be  brought 
In  such  case  within  the  period  prescribed  tor 
the  same,  after  such  payment   *   •   «  ** 

Under  this  statute  tbe  payment  of  925 
on  March  1,  1910,  "raised  the  bar  and  reviv- 
ed tbe  debt,"  and  on  account  of  such  "pay- 
ment" of  a  part  of  tbe  debt  evidenced  by  tbe 
note  tbe  action  mis  not  barred  mi  January 
10, 1912,  when  the  proceeding  was  commenced 
in  the  Justice  court.  Clark  et  aL  v.  Grant,  26 
Okl.  398,  100  Pac.  234,  28  L.  R.  A  (N.  S.) 
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5ie,  Ann.  Oaa.  19126,  600.  See^  alao,  Letson 
T.  KenycHi,  81  Kan.  801.  1  Pac.  062,  vbere  It 
was  beld  hj  the  Supreme  Court  of  Kansas, 
construing  this  section  of  the  Code,  prior  to 
Its  adoption  by  the  Legislature  of  the  terrlf 
tory  of  Oklahoma,  that  the  payment  made  on 
a  note  by  the  assignee  of  the  maker  vho 
made  a  voluntary  assignment  for  the  benefit 
(tf  all  of  his  creditors  after  the  uecntlon  of 
tb»  note  was  "a  peymait  of  a  part  of  the 
debt,"  within  the  terms  of  this  section  soffl- 
dent  to  toll  tba  statute  of  limitations. 

It  is  not  material  wh^lim  "the  payment" 
prescribed  in  tSie  statute  is  made  before  the 
debt  Is  barred  <x  afterwards,  since  tiie  stat- 
ute provides  tiiat  the  paymmt  <d  any  part  of 
the  debt  or  interest  revives  tke  debt,  and  an 
action  may  be  maintained  therecm  at  any  time 
within  the  statutory  period  after  soch  pay- 
ment 

We  recommoid  that  the  exceptions  be 
overruled  and  the  Judgment  appealed  from 
afflrmed. 

PKB  0C7BIAK.  Adopted  tn  wholft. 


SMITH  T.  OKLAHOMA  SUPPLTGO.  «t  alt 
(No.  S702.) 

(Snprsme  Court  of  Oklahoma.  April  18,  IftLO.) 
(Syllabut  by  ike  Court.) 

OOBFOKATIONS  '8=>202,    206  —  DlBECTOBS  — 

Bbeach  or  Trust  —  Stockholdkbs  —  Right 
TO  Sue. 

The  rule  is  that  shareholden  cannot,  ordi- 
narily, sue  in  SQidtr  to  redress  wrongs  dine  to 
the  corporation.  niie.ordinary  remedy  for  such 
injuries  is  to  be  sou^t  primarily  through  cor- 
porate action.  But  if  the  directors  are  guilty 
of  a  breach  of  trust,  injurious  to -the  corporate 
assets,  or  to  the  rights  of  the  sharchiMers,  or 
Rome  of  them,  and  if  the  corporation  Nfas«s  to 
iostitote  proper  proceedings  to  restrain  or  re- 
dress such  InjurieB,  one  or  more  of  the  share- 
holders may  proceed  in  their  individual  names. 
In  sndi  ease,  however,  it  is  necessary  that  the 
petition  coQtalu  avermeots  sufficient  to  create 
an  exception  to  the  general  rule,  and  to  estab- 
lish la  petitioners  the  right  to  thus  proceed. 

^Ed.  Note.— For  other  eases,  see  Oorpwations, 
^tm^fi^  m-780,  TOl-786, 822;  l5e&  Dig. 

Commissioners'  Opiniim,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clartc,  Judge. 
.  Action  by  G.  T.  Smith  against  the  Okla- 
homa Supply  Company  and  others.  Judg- 
ment for  defendants,  and  plalntUf  brings  er- 
ror. AfBrmed. 

Winn  ie  BrlU,  of  Oklahoma  City,  fat  plain- 
tiff In  error.  Griffith  &  Prlchard,  of  Okla- 
homa Clt7,  for  defendants  In  error. 

BBEWBEt,  0.  I^aintlfl  in  error,  as  plaln- 
tlfl  below,  filed  his  petition  against  the 
Oklahoma  Snj^y  GoiniHUiy,  a  corporation, 
and  a  number  of  persons  as  individuals,  bi 
the  H^erior  court  of  Oklahoma  county.  The 
prtition  i«  rather  lengthy  and  involves  a 


ST9 

number  of  matters,  and  asks  relief  In  a  va- 
riety of  forms.  One  paragraph  of  the  peti- 
tion alleges  a  conspiracy  between  the  indi- 
vidual defendants,  by  which  they  acquired 
plaintiff's  stock  in  the  Oklahoma  Supply 
Company  for  less  than  its  value,  through 
fraud  and  coercion,  and  asks  for  a  Judgment 
for  the  difference  between  the  actual  value 
of  the  stock  and  the  price  paid.  Another 
paragraph  avers  that  the  books  of  the  corpo- 
ration showed  in  February,  prior  to  the  filing 
of  this  suit  in  May,  tli&t  there  was  $506 
of  accumulated  profits,  and  that  plaintiff  Is 
entitled  to  a  pro  rata  division  of  such  prof- 
its. Another  paragraph  of  the  complaint 
avers  an  Indebtedness  of  the  corporation  to 
plaintiff  In  the  sum  of  $7.00  for  attending 
certain  meetings  of  the  board  of  directors. 
Another  paragraph  allies  that  the  officers 
and  directors  were  elected  at  a  stockholders* 
meeting  over  plaintiff's  objection,  and  that 
the  method  of  voting  was  Irr^ular,  etc. 
Another  alleges  that  the  corporation  sold  a 
qnart  of  alcohol,  in  violation  of  the  laws  of 
this  state  and  of  the  United  States.  Anothw 
alleges  that  the  Individual  defendants  are  tn 
combination  and  collusion  to  conduct  the 
business  in  their  individual  Interest  Anoth- 
er paragraph  avers  that  the  Individuals  have 
falsely  charged  lilm  with  crime,  and  that 
they  have  trumped  up  false  <daims,  and 
malldoosly  preterrad  baae  oharges  agaliist 
him,  etc. 

A  demurrer  was  filed  In  the  superior  court, 
alleging:  <1)  A  misdoinder  of  causes  of 
action;  and  (2)  that  the  amended  petition 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  sus- 
tained by  the  superior  court  generally,  with- 
out specifying  whether  upon  the  general 
grounds,  or  for  the  special  reasons  widgn- 
ed;  but^  from  a  careful  reading  of  the  peti- 
tion, we  are  Inclined  to  think  that  It  was 
good  upon  both  grounds. 

Thereafter,  plaintiff  obtained  an  order, 
transfeiTing  his  cause  from  the  superior  to 
the  district  court,  where  he  filed  another 
amended  petition,  alleging  in  somewhat  dlf- 
fraent  language,  but  substantially  to  the 
same  effect,  all  the  matters  and  things  stated 
in  the  other  petition,  and  adding  thereto  an- 
other and  independent  cause  of  action,  in 
that^  through  the  fraud  and  procurement  of 
the  Individual  defendants.  i^Intiff  had  been 
wrongfully  thrown  out  of  the  employ  of  the 
company,  and  because  of  which  reason  plain- 
tiff had  lost  his  salary  for  a  number  of 
mouUis,  which  he  would  liave  otherwise 
madc^  and  asking  Judgment  therefw.  In  the 
district  court,  defendants  Interposed  a  mo- 
tion to  strike,  on  the  ground  that  all  the 
points,  except  the  last  one,  were  a  mere 
repetlUon  of  the  allegations  ot  the  former 
petition,  to  vrbUA  a  demurrer  had  been  SM- 
talned;  and  that  tbe  new  cause  of  actlMi  al- 
lied was  at  variance  and  inconsistent  with 
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the  otber  alleged  causes  of  action.  This  mo- 
tion was  sustained,  and  from  this  ruling  this 
appeal  Is  prosecuted. 

As  we  have  suggested  heretofore,  as  to  the 
ruling  on  the  demurrer,  we  think  there  was  a 
mlsjoioder  of  causes  of  action,  in  both  the 
former  and  the  last  petition,  and  that  the  ad- 
dition of  the  new  ground  In  the  last  one  left 
the  new  petition  subject  to  the  same  criticism 
and  objection.  Whether  or  not  the  motion 
to  strike  was  the  best  or  proper  way  to  reach 
the  matter,  the  fact  remains  that  the  petition 
stricken  was  demnrrable,  on  the  ground  of 
misjoinder  of  causes  of  action. 

It  may  be  added,  before  finally  disposing 
of  the  matter,  that  in  so  far  as  plaintiff,  a 
minority  stockholder,  seeks  to  protect  the 
corporation  by  asserting  and  enforcing  its 
right  by  a  blU  In  equity,  his  petition  utterly 
fails  to  give  any  sufficient  reason  why  the 
corporation  does  not  enforce  its  own  rights. 
While  it  is  true  that  under  certain  circum- 
stances they  may  be  enforced  in  a  suit  by 
sto<^holders,  tmt  m  c<»idition  has  been 
shown,  bringing  this  case  within  such  rule, 
which  has  been  stated  in  Checotah  Hdw.  Co. 
T.  Henaley,  42  OkL  260,  141  Pac.  422,  as 
follows: 

"The  rule  is  that  ^areholders  csimot  ordi- 
narily sue  in  equity  to  redress  wrougs  done  to 
the  corporation,  ordinary  remedy  for  such 

injuries  is  to  be  soufcht  primarily  through  cor- 
porate action.  /Bat  if  the  directors  are  guilty 
of  a  breach  of  trust,  injurious  to  the  corporate 
assets,  or  to  the  rivbts  of  the  shareholders,  or 
some  of  them,  and  If  the  corporation  refuses  to 
histitute  proper  proceedings  to  restrain  or  re- 
dress such  injories,  one  or  more  of  the  sbare- 
holders  may  proceed  In  thur  individual  names. 
In  such  case,  however,  If  is  necessary  that  the 
petition  contain  avonnents  sufficient  to  create  an 
exception  to  the  general  rale,  and  to  establiidi 
in  petitioners  the  ri^t  to  thus  proceed." 

The  judgment  ct  the  trial  court  should  be 
affirmed. 

FEB  OUBIAM.  Adopted  In  wbol6k 


BOWSEY  r.  7AHB80N  et  aL  (Na  4860.)^ 
<8apreme  Court  of  Oklahoma.   May  26,  191S.) 

(ByUabut  by  th«  Vourt.) 

1.  EjBcncEnT  ^91  — Issuxs— Gbnerai.De- 

HIAL. 

Where  the  plaintiff  brings  ejectment,  under 
section  6122,  Compiled  Laws  1909,  the  defend- 
ant, under  section  6123,  under  general  denial, 
may  make  any  defense,  legal  or  equitable,  that 
would  strengUieD  his  own  title  or  defeat  his 
adversary's. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  230^,  236;  Dec;  Dig.  «»84.] 

2.  Appb&i,  ahd  Ebbob  «sa7fiO  —  QinsnoNB 
Fbesented— Absionuknt  of  E^kob. 

An  assignment  of  error  that  "the  court 
erred  in  overruling  the  motion  for  a  new  trial" 
is  sufficient  to  review  all  the  questions  raised 
In  the  motion  for  a  new  toial. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  U  3074-3083 ;  Dec.  Dig.  <S=> 
750.] 


8.  Vknoob  and  Pubohaskb  «=»282  —  Bora 

FiDB  PXTBCHAnB— NonCB— POSBEBaiOH. 

J.  owned  80  acres  of  land,  40  acres  of 
which  was  his  homestead  allotment,  on  which  he 
lived.  In  March,  1904,  he  leased  said  premises 
to  R.  and  others,  for  a  term  of  five  years,  for  a 
cash  rmtal,  paid  in  advance.  In  December, 
1904,  be  conveyed  40  acres  of  said  premises, 
exclusive  of  the  homestead,  by-general  warranty 
deed,  to  a  trust  company,  which  deed  was  duly 
recorded.  In  April  following,  the  trust  commny, 
for  a  valnable  consideration,  conveyed  aaid 
forty  acres  to  R.  In  the  meantime,  J.  remiUned 
in  possession  of  his  residence  on  said  homestead, 
and  was  in  possession  thereof  on  the  date  of 
the  deed  from  the  trust  company  to  B.  Meld, 
possession  of  J.  waa  not  notice  to  B.  as  to  any 
right  daimed  by  J.  in  the  M  aores. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Ceut.  Dig.  U  6W-645,  B48-662; 
Doc  Dig.  «=>232.] 

CommisslonerB*  Opinion,  DivisloB  Na  & 
Error  from  District  Conrt,  Wagoner  County ; 
B.  C.  Allen,  Jndge. 

Actlw  by  W.  B.  Bowsey  against  Lewis 
Jameson  and  other&  Judgmoit  tm  defend- 
ants, and  i^aintift  tuinga  enm.  Beveraed 
and  remanded. 

Geo.  D.  Rodgers,  of  Muskogee,  and  Chaa. 
Cunningham,  for  plaintiff  in  error.   Jess  W. 
Watts,  Charles  G.  Watts,  and  AMn  F.  Mo- 
lony,  all  of  Wagoner,  for  defendants  la  error. 

DUDLET,  C.  This  Is  an  appeal  from  the 
district  court  of  Wagoner  county.  On  April 
5,  1909,  the  plaintiff  in  error,  hereinafter 
referred  to  as  the  "plaintiff,"  commenced  this 
action  in  the  district  court  of  Wagoner  coun- 
ty, against  the  defendants  in  error,  hereinaft- 
er r^erred  to  as  the  "defendants,"  to  recov- 
er possession  of  40  acres  of  land,  and  dam- 
ages for  the  wrongful  and  unlawful  posses- 
sion thereof.  The  petition  is  the  regular 
statutory  form  In  ejectment,  under  section 
6122,  Compiled  Laws  of  Oklahoma  1909,  in 
force  at  the  lime  the  suit  was  instituted. 
The  defendant  Calvin  Henderson  filed  a 
disclaimer,  and  the  defendant  Lewis  Jameson 
filed  an  answer,  in  the  nature  of  a  general 
denial,  admitting  that  he  was  fn  possession 
of  said  real  estate  and  premises  at  the  time 
the  suit  was  instituted,  but  dalmlng  that 
he  was  the  lawful  ovmer  and  enUUed  to  the 
IMssesslon  thereof.  The  issues  were  Joined 
and  the  case  tried  to  the  court  and  Jury,  re- 
sulting In  a  Judgment  In  favor  of  the  defend- 
ant I^wla  Jameson,  from  which  the  plaintiff 
has  ai^iealed,  making  the  two  defendants  be- 
low defendants  In  error  here. 

The  facta,  as  disclosed  by  the  record,  ap- 
plicable to  the  questions  presented,  in  aub- 
stance,  are:  The  defendant  Lewis  James<Hi 
is  a  Creek  freedman,  and  as  such  the  40 
acres  in  controversy,  together  with  his  home- 
stead adjoining  It,  consisting  of  40  acrea, 
were  allotted  to  him.  On  March  19,  19M» 
he  executed  a  lease  on  this  90  acres  to  W.  N. 
Patterson,  W.  E,  Rowsey  (the  plaintiff  In  er- 
ror here),  and  I^vl  Ackley,  for  a  term  of 
five  years,  beginning  Mardi  1,  1904,  for  a 
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cash  rental,  wblch  was  paid.  The  leaseee, 
through  their  tenants,  went  Into  possession 
of  said  premises  and  used  the  same  for  the 
rears  1904,  1005,  1906,  and  1907.  The  de- 
fendant lived  In  his  residence  upon  bis  home- 
stead at  the  time  the  lease  was  executed, 
and  continued  to  do  so  during  these  four 
years.  Hiere  la  no  fence  between  the  two 
forties,  and  It  appears  that  the  residence 
is  located  partly  on  the  40  acres  In  contro- 
versy. Early  In  1908  he  took  possession  of 
the  40  acres  In  controversy,  and  has  ever 
since  remained  in  possession  thereof. 

In  December,  1904,  the  defendant  Lewis 
Jameson  and  his  wife,  for  an  express  con- 
sideration of  ¥1,000,  executed  and  delivered 
to  the  Bradley  Realty  Bank  &  Trust  Com- 
pany a  general  warranty  deed,  with  relin- 
quishment of  dower,  conveying  the  40  acres 
In  controversy,  and  other  lands.  This  deed 
was  Immediately  placed  of  record,  and  fol- 
lowing this  and  on  April  13,  1905,  said  trust 
company,  for  an  express  consideration  of 
$1,000,  conveyed  the  40  acres  In  controversy, 
by  general  warranty  deed,  to  the  plaintiff,  W. 
E.  Bovrsey.  This  deed  was  also  made  a  mat- 
ter of  record,  shortly  after  its  execution 
and  dellveiTi  >nd  la  the  basis  at  jdalntllTs 
title. 

On  the  trial  of  the  case,  the  defendant 
Lewis  Jameson  admitted  the  execution  of  the 
deed  to  the  trust  company,  but  claimed  that 
he  did  not  Intend  to  include  the  land  describ- 
ed therein,  but,  as  a  matter  of  fact,  Intended 
to  include  other  lands,  and  that  the  deed,  as 
a  matter  of  fact,  was  a  mortgage  given  to  se- 
cure a  loan  of  $100.  He  Introduced  evidence 
tending  to  substantiate  this  state  of  facts. 
To  this  evidence,  the  plaintiff  objected,  claim- 
ing that  it  was  incompetent  under  the  plead- 
ings. The  trial  conrt  held  It  competent,  and 
Its  action  In  so  doing  Is  properly  presented 
here. 

There  Is  no  evidence  tending  to  show,  and 
In  fact  it  Is  not  claimed,  that  the  plaintiff 
Rowsey  knew  or  had  any  knowledge  that  the 
deed  from  the  defendant  Lewis  Jameson 
to  the  trust  company  was,  as  a  matter  of 
fact,  a  mortgage,  at  the  time  the  trust  com- 
pany conveyed  the  40  acres  in  controversy  to 
him.  The  defendant  Jameson,  however,  does 
contend  that  he  was  in  possesion  at  the  time 
the  plaintiff  took  the  deed,  and  that  this  fact 
was  sufliclent  notice  to  put  him  upon  Inquiry. 

[I]  This  action  was  brought' under  section 
6122.  Complied  Laws  1909,  wblch  ia  as  fol- 
lows: 

"In  an  action  for  the  recovery  of  real  prop- 
erty, it  stiall  \)e  BulBcient  if  the  plaintiff  state 
In  his  petition,  that  he  has  a  legal  or  equitable 
estate  therein,  and  Is  entitled  to  the  posseaaloa 
thereof,  describing  the  same,  aa  reQuired  by  sec- 
tion &667,  and  that  the  defendant  unlawfuUy 
keeps  him  out  of  the  possession.  It  shall  not 
be  necessaiT  to  state  how  the  plaintiff's  estate 
or  ownearshlp  Is  derived." 

The  answer  was  filed  under  section  6128, 
Id.,  which  la  as  follows: 

**It  shall  be  snfldent  In  sneh  action,  if  the 
dtflmdaat  in  Ma  answer,  deny,  generally,  the 
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title  alleged  in  the  petition,  or  that  he  with- 
holds the  poBsession,  as  the  case  may  be,  but 
if  he  deny  the  title  of  the  plaintiff,  posseasiou, 
by  the  defendant,  shall  be  taken  as  admitted. 
Where  he  does  not  defend  for  the  whole  prcmisetL 
the  answer  shall  describe  the  particular  part  of 
which  defense  is  made." 

These  sectiims  of  our  statute  are  Identical 
with  sections  695  and  596,  c.  80,  Dassler's 
Compiled  Laws  of  Kansas  1886,  and  In  fact 
were  adopted  from  the  Kansas  Code.  Laugh- 
liii  V.  £^rlss,  7  Okl.  1,  60  Pac.  254.  Their 
bad  been  construed  many  times  by  the  Su- 
preme Court  of  Kansas,  prior  to  their  adop- 
tion, and  in  adopting  them  we  adopted  the 
construction  placed  thereon  by  the  Supreme 
Court  of  Kansas.  Under  section  6122,  supra, 
as  construed  by  the  Supreme  Court  of  KansaBr 
prior  to  its  adoption  here,  the  plaintiff  was 
not  required  to  deraign  his  title.  Delashmatt 
V.  Parrent,  89  Kan.  657.  18  Pac.  712;  Baker 
V.  Sears,  2  Kan,  App.  620,  42  Pac,  601. 

This  court,  In  the  case  of  Sfaelloibarger 
T,  Fewel,  84  OkL  79,  124  Pac  617,  foUowed 
the  construction  placed  upon  this  section  by 
the  Supreme  Court  of  Kansas,  and  held  that: 

'"Under  section  6122.  Compiled  Laws  1909, 
the  plaintiff,  in  an  action  for  the  recovery  of  real 
estate,  is  not  required  to  deraign  his  title  with 
paridcnlarity.** 

Under  section  596,  supra,  of  the  Compiled 
Laws  of  Kansas,  b^ng  the  aame  as  section 
6123,  supra,  Complied  Laws  1909,  the  Su- 
preme Court  of  Kansas  repeatedly  held,  prior 
to  its  adwtlon  here,  t^t  the  defendant,  un- 
der a  genial  denial,  conld  make  any  defense, 
legal  or  equitable,  that  would  strengthen  his 
own  title  or  defeat  his  adversary's,  in  the 
same  manner  and  to  the  same  extent  as  be 
could  do  If  the  facts  were  set  out  with  all 
the  circumstantial  minuteness  and  fullness 
of  det^  that  tfa^  uBoally  are  in  equitable 
actions.  Stout  t.  Hyatt,  13  Kan.  232;  Wicks 
V.  Smith,  18  Kan.  516 ;  Smith  t.  Hobbs,  49 
Kan.  800,  81  Pac.  687:  Fra2der  t.  JeaUns, 
9  Kan.  App.  850,  62  Pac.  354;  Hall  T.  Dodge, 
18  Kan.  277;  Clayton  T.  School  District,  20 
Kan.  256;  Armstrong  t.  Brownfleld,  32  Kan. 
116,  4  P&Q.  185.  This  isame  construction  has 
been  placed  upcm  Oils  statute  by  the  Supreme 
Court  of  Kansas,  tAace  its  adoption  her& 
Taylor  r.  Danley.  83  Kan.  646,  112  Pac.  695, 
21  Ann.  Cas.  1241;  Pope  t.  Nichols,  61  Kan. 
230,  59  Paa  257;  Adam  al.  t.  Johnson,  tlS 
Pac.  6621;  Bauer  t.  Thomas.  00  Kan.  71, 
SS  Pac  285';  Thayer  r.  Schabm  et  aL.  79 
Kan.  856,  98  Pac  1134;  Anderson  r.  Ckmter 
et  al.,  10  Kan.  App.  167,  68  Pac  286. 

In  tbe  case  at  Bauer  v.  Thomas,  supra,  it 
was  held  that  It  was  competent^  under  a  gen- 
eral denial,  to  show  that  the  deed  relied 
up<m  was  mode  with  Intwt  to  definiad  cred- 
itors, OT  tliat  it  was  made  to  secure  a  debt, 
and  not  to  pass  title,  and  in  the  case  of  Pope 
V.  NlcholB,  siQtra,  It  was  held  competent,  un- 
der general  denial,  to  show  that  the  deed  and 
bond,  tbe  basis  of  the  title,  were  to  Hct 
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glr«n  as  meaxily  for  moneys  and  not  for  a 
coDTe^nce,  on  tbe  recovery  ot^  the  land. 
Tliese  two  cases  are  squarely  In  pcdnt  on  tlie 
question  as  to  the  competency  of  the  evidence 
offered  by  the  defendant  In  Che  instant  case, 
to  the  effect  that  the  deed  was,  as  a  matter 
of  foct,  a  mortgage  and  not  a  conveyancek 
All  tbe  Eanaaa  authorities  apon  this  ques- 
tixm  ore  collected  and  dted  In  Dassler'a  Kan- 
sas GlTU  Code,  Annotated,  1813,  |  1876. 

The  i^lntiff.  In  his  potion,  followed  sec- 
tion 8122.  snpra,  did  not  deni^  his  title, 
but  merely  allied,  generally,  that  he  was 
the  owner  and  entitled  to  possession  of  the 
premises  In  controversy.  If  he  had  deralgn- 
ed  his  title,  so  that  the  defendant  could  have 
known  the  basis  ot  his  alleged  ownersihip. 
then  it  m^ht  have  been  neoeamry  for  the 
defmdant  to  specially  plead  that  the  deed 
relied  upon  was  a  mortg^;  but,  since  the 
plaintiff  Invoked  the  statute  qieciflcally  hav- 
11%  reference  to  acthms  In  ejectment,  tbe  de- 
fendant had  a  rt^t  to  tbllow  the  next  seo 
tlon,  which  provides  that  he  may  deny,  gea- 
eniUy,  the  title  alleged  In  the  petition,  etc. 
Ef ,  as  a  matter  of  fad^  tha  deed  r^ed  upon 
by  the  plaintiff  was  a  mortgage,  or  did  not 
contain  the  land  In  controversy,  thea  the 
d^Kidant  would  not  be  expected  to  presume 
that  the  .plaintiff  was  basins  title  thereon, 
and  hence  would  not  be  required  to  allei^  a 
state  of  facts  wbltSi  would  defeat  recovery, 
based  upon  said  deed,  because  to  do  so  would 
anticipate  the  source  of  tbe  plaintiff's  tittle, 
which  tbe  defendant  la  not  required  to  do  un- 
der these  two  statutes ;  and  he  cert^nly  would 
not  be  required  to  set  tottb.  a  state  of  focts 
which  would  defeat  the  plaintiff's  tltle^  unless 
the  plaintiff,  in  his  petition,  saw  fit  to  de- 
ralgn bis  title,  niese  two  statutes  are  as 
fair  to  one  as  tbe  other,  and,  since  tbe  plain- 
tiff Invoked  the  statut^  he  cannot  complain 
that  the  defendant  answered  under  It 

In  tbe  case  of  3^1or  v.  Danl^  et  aL,  su- 
pra, Mr.  Justloe  Smith,  speaking  for  the 
court,  ably  discusses  the  effect  of  these  two 
sections  of  the  statute  and  the  rights  of  the 
respective  parties  thereund^,  wher^  he 
said: 

"The  oDiy  question  that  remains  is  whether 

appellant  Danley  could  avail  hims^  of  the 
statute  of  limitatiODs  to  the  plaintiff's  cause 
of  action  under  a  general  denial,  and  without 
especially  pleading  it.  Generally  it  la  a  well- 
establiebed  rule  that,  unless  a  (petition  shows  on 
its  face  that  tbe  cause  oC  acti(»)  is  barred  by 
the  statute  of  limitations,  a  defendant  cannot 
avail  himself  of  the  statute  withoat  especially 
pleading  it  In  actions  of  ejectment  there  is 
much  contrariety  of  opinion  in  different  states 
as  to  whether  the  general  rule  applies.  Our 
statute  (Bection  619,  Code  [Gen.  St  1909,  i 
S214])  provides  what  is  necessary  to  plead  in 
the  petition,  and  in  section  620  of  the  Code 
[section  6215]  what  shall  be  necessary  in  the 
answer.  Where  a  petition,  as  in  this  case, 
Uarely  alleges,  as  required  by  statute,  that  the 
plaintiff  ia  the  owner  of  the  land  in  question, 
18  entitled  to  the  possession  thereof,  and  that 
the  defendant  unlawfully  keeps  her  out  of 
possession,  the  defendant  cannot,  without  more 
fully  setting  forth  tbe  plaintiff's  cause  of  ac- 
tion than  ia  stated  in  the  petition,  plead  the 


(Okl. 

statute  of  UmitatioDfl  thereto.  For  instance,  In 
this  case  defendant  Daoley,  to  interpose  this 
defense  would  be  required  to  allege  that  the 

Slalntllrs  title  is  based  upon  a  tax  deed,  the 
ate  it  was  issued,  that  she  had  not  been  in 
possesBitai  of  the  land,  and  that  he  (the  defend- 
ant) had  been  in  adverse  possession  thereof  more 
than  two  years.  The  defendant  cannot  be  pre- 
sumed to  know  upon  what  tiie  plaintiff  baaea  the 
cause  of  action  except  from  the  petition,  and 
any  rule  that  would  require  the  defenduit  to 
set  forth  the  plainttfTs  cause  of  action  more 
fully  than  does  tbe  petitioo  would  seem  absnrd." 

And  again  be  said: 

"In  accord  with  what  seems  to  be  the  wdght 
of  authorityi  and  also  in  accord  with  good  rea- 
sons, based  upon  the  very  necessities  of  the 
case,  we  bold  that,  where  a  petition  and  an  an- 
swer in  an  action  of  ejectment  are  such  only 
as  are  required  by  sections  619  and  620  of  the 
Code  of  1909,  either  party  under  such  pleading 
may  prove  any  fact  which  would  tmd  to 
strengthen  his  own  title  or  to  defeat  that  of  his 
adversary,  to  the  earns  extent  as  If  the  facts 
were  fully  pleaded." 

And  further: 

"It  was  the  clear  intendment  of  the  framers 
of  the  Code  that  mch  pleadings  (referring  to  the 
petition  and  answer  in  ejectment)  ahould  an- 
swer in  sll  cases  of  this  nature.  Tbe  defendant 
may  not  be  informed  of  the  nature  of  the  plain- 
tiff's claim  of  title,  and  Is  not  required  spe- 
dflcally  to  state  any  defease  he  may  have  thn«- 
to;  he  is  only  limited  in  this,  that  if  he  dmy 
the  plaintiff's  title  he  must  admit  that  he  has 
the  possession,  tinder  such  pleadings,  either 
party  may  prove  any  fact  which  teoda  to  es- 
tablish his  own  right  or  defeat  die  claims  of 
his  adversary,  and  rither  party  may  be  eon- 
fronted  with  proof  of  fttetf  of  which  he  waa 
wholly  unadvised  by  the  pleadings." 

We  therefore  conclude  that  the  trial  court 
committed  no  error  in  permitting  the  evi- 
dence complained  of  to  be  Introduced. 

[2]  It  is  next  contended  that  the  evidence 
absolutely  falls  to  show  that  tbe  plaintiff, 
at  the  time  he  purchased  the  40  acres  in  con- 
troversy from  the  trust  company,  had  any 
knowledge  that  the  deed  from  the  defendant 
to  the  trust  company  was  a  mortgage.  The 
defendant  insists  that  this  questUra  cannot 
be  considered,  because  not  prt^rly  present- 
ed for  review  here.  We  cannot  agree  with 
him.  Subdivisions  3  and  4  of  plaintUTs  mo- 
tion for  a  new  trial  are: 

"(3)  The  verdict  was  contrary  to  the  law  and 
the  evidence.  (4)  The  verdict  was  not  sustain- 
ed by  sufficient  evidence." 

The  motion  for  a  new  trial  was  overruled, 
and  the  plaintiff,  In  his  petition  in  error,  as- 
signs this  as  error,  and  under  this  assignment 
of  error  all  questions  raised  In  tbe  motion 
for  a  new  trial  may  be  reviewed  here.  Gla- 
ser  V.  Glaser,  13  OkL  3S9,  74  Pac.  844;  Hodg- 
es V.  Alexander,  145  Pac  808. 

[3]  There  la  no  evidence  In  the  record 
tending  to  show  that  the  plaintiff  had  any 
actual  knowledge  of  the  fact  that  the  deed 
to  his  grantor  was.  In  fact,  a  mortgage,  and 
unless  tbe  defendant's  possession  of  the  prem- 
ises, as  disclosed  by  the  record,  was  suffi- 
cient to  put  him  upon  notice,  then  he  had 
non^  and  the  Judgmuit  of  tile  trial  court 
should  be  reversed. 

The  lease,  as  before  stated,  covered  the  40 
aeres  in  controversy  and  the  40  acres  cm- 
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atltatlng  tlie  boraeateod  oi  ttw  deCmdsnt 
During  the  first  four  years  of  this  lease,  the 

lessees,  tbrongSi  tbsAr  tenants,  were  in  pos- 
session ot  tha  leased  premises,  except  that 
the  defendant  occopled  the  residence  on  his 
homestend.  The  lease  wm  executed  Maieh 
19,  1904,  and  In  December  following  tbe  les- 
sor, tbe  defendant;  conv^ed  the  40  acres 
In  controversy  to  tbe  trust  company,  nils 
deed  Is  r^pilar  npon  its  Aice,  was  duly  re- 
corded, and  purports  to  pass  abscdnte  title  to 
the  srantee.  On  April  13,  1806,  said  trust 
company,  tiie  deCaodant^s  ffrantee^  fin'  a  val- 
uable consldraaUon,  conv^ed  the  40  acres 
la  oontTovony,  by  ^neral  warranty  deed,  to 
the  plaintiff. 

Assnminc^  without  deddin^  that  the  de- 
fendant remained  In  possession  of  the  prem- 
ises conveyed,  would  this  fkct  be  notice  to  the 
plaintiff,  a  snbsequ^t  purchaser  for  value? 
We  do  not  think  so.  There  ore  two  distinct 
rules  with  reference  to  this  qnestionf  one 
holding  that  the  continued  possession  <^  the 
grantor  Is  notice,  <«i  the  theory  that  posses- 
sion is  Inconsistent  with  the  record  title,  and 
the  other  holding  that  continued  poeseiBslbn 
is  not  nottoe,  on  the  theory  that  be  Is  hold- 
ing under  the  grantee^  without  any  rii^t 
therein.  These  two  rules  are  fully"  discus- 
sed, with  dtatlou  of  authoritlea  supporting 
each,  by  Pomeroy,  in  his  work  <m  Equity  Ju- 
risprudence. Tol.  2  (3d  £d.)  I  ^7,  and  Devlin 
on  Real  Estate,  Deeds  (8d  Ed.)  voL  2,  SI  761- 
763.  Tbe  territorial  Supreme  Court,  in  the 
case  of  Smith  et  al.  v.  PUmps.  »  OU.  297, 
60  Pac  117,  foUowed  the  rule  holding  that 
continued  possession  is  not  notice,  wherein 
It  was  said: 

"It  is  the  s^neral  'rule  that  open,  notorious, 
uneQuivocol,  and  exclusive  poasessiou  of  real 
estate  under  an  apparent  claim  of  ownership 
is  notice  to  the  world  of  whatever  claim  the 
possessor  asserts,  but  that  this  rule  does  not 
apply  to  a  vendor  remainiDg  in  possession,  so  as 
to  require  a  purchaser  from  his  grantee  to  in- 
quire whether  he  had  any  Interest  in  the  land 
conveyed." 

The  rale  announced  tbe  territorial  Su- 
preme Court  was  foUowed  and  approved  by 
this  court  in  the  case  of  Flesher  v.  Calla- 
han et  aL,  32  Okl.  2SS,  122  Pa&  4S9.  where- 
in it  was  said: 

**By  the  execution  and  ddlvery  ot  a  deed  In 
general  terms,  the  entire  legal  interest  in  the 
premises  vests  Id  therrantee;  and,  if  the  grantor 
continues  in  poflBessioD  afterwards,  his  posses- 
sion wiU  be  that  either  of  tenant  or  trustee  of 
tlie  grantee.  He  will  be  regarded  as  holding 
the  premises  in  eubBerviency  to  the  grantee; 
and  nothing  short  of  an  explicit  disclaimer  of 
such  a  relation  and  a  notorious  assertion  of 
right  in  himself  will  be  sufficient  to  change  the 
character  of  his  posBesslon." 

See,  also,  Wood  et  oL  v.  French,  39  Okl. 
685,  136  Poc.  734;  McNeil  v.  Jordan  et  aL, 
28  Ken.  7 ;  Sellers  et  al.  v.  Crossan,  52  Kan. 
670,  35  Pac  206;  Hockmon  et  al.  v.  Thuma 
et  al.,  68  Kan.  519.  76  Pac  486;  Summers  t. 
Sheem  CTex.  Civ.  App.)  37  S.  W.  246;  note 
2,  subd.  "a."  Garbutt  v.  Mayo.  13  L.  R.  A. 
(N.  S.)  117. 

Cailef  Justice  Hortou,  speaking  for  the  Sa- 


preme  Court  of  Kansas,  In  tbe  case  ot  Mo- 
Nell  V.  Jwdan,  siQffa,  Aiamaaing  thls  ques- 
tion, said: 

"A  purchaser  from  the  ^antee  of  the  party 
in  poflacBsion  need  not  inqnire  whether  such  par- 
ty has  reserved  any  interest  in  the  land  convey- 
ed. So  far  as  the  purchaser  is  coucemed,  the 
actual  occupant's  deed  is  coQclusive  upon  that 
point.  The  object  of  the  law  in  holding  posses- 
ion constructive  notice  is  to  protect  tbe  posses- 
sor from  the  acts  of  others  who  do  not  derive 
their  title  from  him,  not  to  protect  him  against 
his  own  acts,  not  to  protect  him  against  his 
own  deed.  Therefore,  where  a  grantor  executes 
and  delivers  a  deed  of  conveyance  to  go  upon 
record,  he  says  to  the  world:  'Though  I  am  yet 
in  the  possession  of  the  premises  conveyed,  it  is 
for  a  temporary  purpose,  without  claim  al 
right,  and  merely  os  a  tenant  at  sufferance  of 
my  grantee.*" 

The  defendant  contends  that  the  facts  and 
drcumstancea  with  reference  to  tbe  execution 
and  recording  ot  his  deed  was  notice.  We 
do  not  think  so.  The  def^dant  signed  a 
deed  on  April  22,  1904,  and  it  was  recorded 
on  the  following  day.  Els  wife  did  not  Join 
with  him  In  tbe  execution  at  that  time,  but 
later,  and  on  December  1,  1904,  she  Joined 
in  tbe  deed,  and  then  the  deed  was  re-record- 
ed. <m  December  2,  1904.  We  think  these 
tacts  show  a  purpose  and  Intoit  upour  the 
part  ot  tbe  grantors  to  convey  title. 

D^aidont  also  contoids  that  the  laws  ot 
Arkansas  control  as  to  tbe  question  of  no- 
tice by  continued  possession  of  tbe  grantor. 
This  is  true.  He  further  claims  tbat  under 
tbe  statutes  ot  Arkansas,  as  construed  by  the 
Sn^i^ne  Court  In  the  case  of  Turroan  v. 
Bell  et  al.,  64  Ark.  278,  16  S.  W.  886,  26  Am. 
St  Rep.  S6,  the  continued  possesion  of  the 
grantor  was  etmstmctlve  notice.  We  have 
read  this  case,  and  it  holds: 

"Open  and  notorious  possession  of  lauds-  by 
the  grantor  in  a  warranty  deed,  from  tbe  date 
of  Us  deed  for  a  conuderable  length  of  time, 
Is  sufficient  notice  to  subsequent  purchasers  or 
mortgagees  to  put  them  on  Inquiry  as  to  the 
ri^ts  of  tbe  oodvant" 

The  defmidant  had  only  been  In  possession 
ot  the  residence  on  the  homestead  a  UtUe 
more  than  tour  months  from  tbe  date  ot  his 
deed,  at  the  time  idalntlff  purchased.  This 
Imgtb  of  time  was  not  sufflci«it  to  put  the 
idalnttff  upon  notice,  con^derlng  the  charac- 
ter at.  possession  whldtt  the  defendant  bad. 
This  question  has  been  b^ore  the  Supreme 
Court  ot  Arkansas  In  several  cases,  among 
which  are:  Cl^  of  Stuttgart  v.  John,  85 
Ark.  S26,  109  S.  W.  641 ;  Morgan  t.  McOnln, 
et  ol..  96  Axk.  612.  132  8.  W.  469;  American 
Building  St  Loan  Ass'n  et  al.  v.  Warren,  101 
Ark.  168,  141  B.  W.  766. 

In  the  cose  of  City  ot  Btutt^rt  et  al^  v. 
John,  supra,  It  was  held: 

"Where  a  vendor,  after  having  executed  a 
deed,  remains  in  posaessifm,  *  •  •  he  is  pre- 
sumed to  hold  in  subordination  to  tbe  title  con- 
veyed, unless  there  is  affirmative  evidence  of 
a  contrary  intention.'* 

And  In  tbe  case  ot  Morgan  t.  UcCuin  et  aL, 

supra,  It  was  said: 

"A  vendor  who  remains  for  a  short  time  in 
possession  of  the  conveyed  premises  is  presumed 
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to  bold  aubordioate  to  tfae  title  cooveyed,  in  ab- 
sence of  affirmative  evidence  of  a  eootrary  in- 
tenticHi,  ttiough  long-continued  possesBion  by  him 
implieB  possession  as  of  right.'' 

In  the  case  ot  American  Building  &  Loan 
Ass'a  V,  Warren,  supra,  It  was  said: 

"If  t&e  grantor  went  into  possession  of  the 
property  after  the  execution  of  the  deed,  then 
the  rule  that  the  presumption  arises  that  he 
holds  such  possession  by  sufferance  only  of  the 
grantee  will  not  obtain.  Such  presumption  only 
arises  where  the  grantor  was  at  the  time  of  the 
execation  of  the  deed  in  actual  possession  of 
the  alienated  property,  and  continues  in  posses- 
don  thereof.  His  acts  of  conveyance  and  of 
possession  are  contemporaneous,  and  it  will  be 
presumed  that  the  two  are  not  inconsistent,  and 
that  tfae  poesessioD  is  therefore  In  subordina- 
tion to  the  grant  On  this  account;  It  is  held 
that,  when  tfae  grantor  retains  and  continues 
in  actnal  possession  at  and  after  tlie  execution 
of  the  ccmveyance,  he  does  so,  not  in  opposition 
to  the  title  he  has  made  to  uie  grantee,  but  in 
recognition  of  that  title  and  by  sufferance  of  the 
grantee.  The  reason  for  this  presumption  is 
that  bj  bis  warranty  deed  the  grantor  declares 
to  all  wbo  may  deal  with  tbe  property  that  he 
bas  parted  with  all  his  rigbts  to  the  title  and 
every  interest  therein." 

Wben  the  defendant  conveyed  said  prem- 
ises to  the  tmst  company,  the  lessees  became 
its  tenants.  Tbe  defendant  was  not  in  the 
actual,  exclusive  possession  of  the  40  acres 
In  controTersy  at  the  time  the  plaintiff  pnr- 
chased  from  his  srantee.  We  therefore  hold 
that  the  defendant's  possession,  as  disclosed 
by  the  record,  was  not  notice  to  t^e  plaintiff. 

There  is  no  dispute  but  that  the  plaintiff 
actually  paid  $700  for  this  land.  The  de- 
fendant, by  his  deed,  made  it  possible  for  the 
plaintiff  to  purchase  the  land,  and,  having 
done  80,  as  between  the  two,  he  should  los& 

We  tiierefwe  think  the  Judgment  of  the 
trial  court  should  be  reversed  and  remanded. 

PER  CUBXABL  Adopted  In  whoI& 


SUITH  et  al.  V.  STATE  er  r«iL  OOIiE, 
Co.  Atty.    (No.  65»4.)t, 

(Bopreme  Court  of  Oklahoma.   May  25,  1915.) 

(BpllahuM  by  th9  CourL) 

1.  Schools  and  School  Districts  4s»3^ 
Consolidated  Dihtrict  —  PimnoN  vos 
Election— SumciEHCT. 

The  statute  authorizing  consolidated  school 
districts  contemplates  the  concurring  of  tfae 
petitions  therefore  as  to  tfae  separate  school 
districts  to  be  incloded  in  the  consolidated  dis- 
trict, and,  unless  the  petitions  of  tbe  separate 
8cho(^  districts  to  the  county  superintendent  for 
an  election  to  oi^anize  a  consolidated  district 
seek  to  include  therein  the  same  separate  dis- 
tricts, the  county  superintendent  is  without  au- 
thority to  call  an  election  for  a  consolidated 
school  district. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  66;  Dec  Dig. 

2,  Schools  aitd  School  Dismcis  ^saS8— 
Consolidated  Distbict  —  PBrmoNS  fob 
Election— Sufficiency. 

The  county  superintendent  has  no  author- 
ity to  call  an  election  for  the  organization  of 
a  consolidated  school  district  in  any  county  in 


this  state,  without  including  therein  each  sepa- 
rate school  district  named  in  the  petitions  re- 
questing such  election  and  consolidation,  and 
if  the  several  petitions  requesting  the  county 
superintendent  to  call  such  election  do  not  name 
the  separate  districts  to  be  included  In  tbe 
consolidated  district,  or  do  not  concur  in  the 
separate  districts  to  be  indoded  therein,  then 
tbe  petitions  will  be  insnffident  to  authorize  tbe 
county  superintendent  to  call  an  election  for 
the  organization  of-  any  consolidated  district: 
and,  if  be  does  so,  such  call  will  be  void,  and 
likewise  an  election  and  all  proceedings  in  pur- 
suance thereof. 

fEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  %  66;  Dec  Dig. 
«=>38.] 

8.  Schools  and  School  Dibtbicis  «=a88  — 

COKSOLIDATED  DiBTBICT  —  PlIimtHB  VOB 

Election — Suffichrot. 

Where  several  separate  school  districts  in 
a  county  petition  the  county  so-perintendoit  to 
call  an  election  for  the  organisation  of  a  con- 
solidated school  district  in  such  county,  and 
one  of  such  petitions  names  the  separate  school 
districts  desired  to  be  included  in  the  consoli- 
dated district,  but  the  other  petitions  leave 
blank  tbe  names  of  such  s^arate  districts,  in 
such  case  tbe  petitions  are  insufficient  to  au- 
thorize the  county  superintendent  to  call  an 
election  for  a  consolidated  school  district,  and 
when  in  such  case  tbe  superintendent  calls  an 
election  to  be  held  by  tbe  voters  of  only  some 
of  the  separate  districts  named  In  tbe  petitions 
therefoB,  and  omits  in  said  call  other  separate 
districts  named  in  the  petition  and  requested 
to  be  included  in  the  consolidated  district,  such 
call  and  dection  and  all  the  proceedings  tbue- 
under  are  void. 

[Ed,  Note.— For  other  cases,  see  Schools  and 
Scliool  Districts,  Cent  Dig:  |  66;  Dec  Dig. 

4.  Schools  and  School  Dzstbicts  «=>38.  40 
—Consolidated  Dis-raioT— Oaxx  fob  Elec- 
tion—Quo Wauamto. 

The  statute  contonpUtes  that  a  consolidat- 
ed school  district  ^all  indode  all  and  only  the 
separate  school  districts  named  in  each  petition 
therefor,  and  where  there  are  several  petitions 
to  the  county  superintendent  to  call  an  elec- 
tion for  the  OTganlsation  of  a  consolidated 
school  district  In  the  counl?,  one  of  which  peti- 
tions named  the  specific  separate  districts  to 
be  included  in  the  consolidated  district  and 
for  which  the  election  is  requested  to  be  call- 
ed, and  tbe  other  peUtitms  do  not  name  the 
separate  districts  to  be  Included  In  tbe  con- 
soUdsted  district,  but  leaves  blank  spaces  for 
the  names  of  the  separate  districts  to  be  in- 
cluded in  tbe  consolidated  district,  and  the 
county  superintendent  calls  an  election  of  tba 
voters  of  the  petitioning  dista^eta  only,  and 
does  not  include  in  such  call  one  of  the  sepa- 
rate districts  specifically  named  in  the  one 
petition,  to  be  included  in  the  consolidated 
district,  such  call  by  tbe  superintendent  is 
unauthorized,  and  the  election  and  pretended 
organization  of  a  consolidated  school  district 
in  pursuance  of  such  call  may  be  set  aside, 
and  tbe  pretended  officers  of  such  district  dis- 
lodged in  proper  quo  warranto  proceedings  by 
the  state 

[Ed.  Note.— For  other  oases,  see  Sdioida  and 
School  Districts,  Cent  Dig;  H  W,  70i  Dec 

Dig.  <g=a38,  40.r 

5.  Pleadiko  «=»34d— Jttdouxitt  on  Plbad- 

INGB. 

In  quo  warranto  proceedings  by  the  state, 
ex  rel.  county  attorney,  to  annul  and  set  aside 
an  organization  claiming  to  be  a  consolidated 
school  district,  in  this  state,  the  judgment  of 
tbe  trial  court  entered  on  motion  for  Judnnent 
on  tbe  pleadings,  and  declaring  such  coosolidat' 
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ed  district  nun  and  void,  and  th«  penooB  acting 
as  officers  of  sach  district  vitboat  legal  rigbts, 
and  decreeing  the  dissolirtioD  of  said  pretended 
district,  will  be  eastained,  where  the  uncontro- 
verted  and  admitted  facts  appearing  from  the 
pleadings  of  both  parties  to  the  action  show  the 
statute  aatiioriziDg  consoUdftted  districts  ban 
not  been  complied  wltb.  . 

[Ed.  Mote.— For  other  casea.  see  Pleading, 
Ceat.  Dig.  IS  1067-106»;  Dea  Dig.  «=:>34»J 

Error  from  District  Court,  Pawnee  Coun- 
ty;      M.  Poe,  Judge. 

Action  by  tbe  State,  on  the  relation  of  B. 
S.  Cole,  County  Attorney,  against  Murry 
Smith  and  others,  to  dissolve  a  consolidated 
school  district.  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Affirmed. 

McNeill  &  McNeill,  of  Pawnee,  for  plain- 
tiffs In  error.  R.  S.  Col^  Co.  Atty.,  of  Paw- 
nee (U  V.  Orton,  of  Pawnee,  of  CDwud),  for 
defendant  In  error, 

BROWN,  J.  nils  action  Is  In  the  nature 
of  a  quo  warranto  proceeding  brought  by  the 
state,  ex  rel.  county  attorney  of  Pawnee 
county,  Okl.,  to  dissolve  consolidated  school 
district  No.  4,  against  plaintiffs  in  error  as 
the  acting  officers  of  such  school  district  A 
t^nporary  Injunction  was  issued  on  the  pe- 
tition of  plaintiff,  enjoining  the  defendants 
below  from  performing  any  acts  as  officers  of 
said  sdiool  district,  and  thereafter,  on  mo- 
tion of  defendants,  the  temporary  Injunction 
was  set  aside,  except  that  portion  thereof 
which  restrained  defendants  as  Bach  officers 
from  disposing  of  any  of  the  property  belong- 
ing to  the  original  districts  of  which  said  al- 
leged consolidated  district  No.  4  was  created 
and  organised.  The  defendants  having  an- 
swered, the  case  came  on  for  hearing,  where- 
upon the  county  attorney  moved  for  Judgment 
on  the  pleadings  In  favor  of  the  state,  which 
motion  was  sustained  and  Judgment  rendered 
May  6,  1914,  wherein  the  court  found  that 
said  consolidated  school  district  was  not  le- 
gally organized,  and  It  should  be  set  aside, 
and  It  was  so  ordered  and  decreed^  ftnd  costs 
adjudged  against  the  defendants.  From  this 
Judgment  the  defendants  below  prosecute  er- 
ror on  two  assignments,  viz.: 

"That  tbe  court  erred  in  sustaining  the  mo- 
tfoo  of  plaintiff  for  judgment  on  the  pleadings. 

"Said  court  erred  in  rendering  jadgment  Id 
favor  of  the  plaintiff  and  against  the  defend- 
ants for  the  reason  that  the  petiUou  of  the 
plaintiff  did  not  atate  a  cause  of  action  In  favor 
of  tbe  defendant  in  oror  and  against  tbe  i^ain- 
tiffi  In  error." 

Both  assignments  present  practically  the 
same  question  and  may  be  considered  to- 
gether. 

We  will  refer  to  the  respective  partiea  as 
plaintiffs  and  defendant  In  the  relation  th^ 
occupied  in  tbe  trial  court 

Plaintiffs  case  was  presented  by  an 
amended  petition  filed  by  ex  r^  R.  S.  Cole, 
county  attorney  of  Pawnee  county,  Okl.,  in 
practically  two  OMints,  the  first  alleging  in 


substance  that  consolidated  sdiool  dlatrict 
No.  4,  of  Pawnee  county,  was  an  organiza- 
tion pretendli^  and  claiming  to  be  a  consol- 
idated school  district  in  said  Pawnee  coun- 
ty,  Okl.,  and  created  by  the  ccmsolldatloD  of 
school  districts  Nos.  6,  15,  19,  and  68,  In  said 
Pawnee  county,  and  that  there  never  was 
any  legal  election  called  or  held  for  the  pur- 
pose of  the  consolidation  of  said  school  dis- 
tricts Nos.  fi,  15,  19,  and  63,  In  said  county, 
which  it  was  claimed  had  been  merged  into 
said  pretended  consolidated  school  district 
No.  4;  and  that  Murry  Smitb,  EL  £a  Walls, 
and  Gill  Towner,  were  illegally  dalmlng  to 
be  duly  elected  Officers  of  said  pretended  con- 
solidated school  district  and  were  illegally 
acting  as  such.  The  petition  then  further  al- 
leged the  petltltms  to  the  county  euperintendr 
ent,  and  his  action  thereon,  end,  In  sub- 
stance, that  all  the  prooee^ngs  for  a  coaaoU- 
dated  school  district  In  said  county  were  Ir- 
regular and  void.  Plaintiff  prayed  that  con- 
soUdated  district  No.  4  be  decreed  to  have 
no  1^1  existence  and  to  be  null  and  void, 
and  that  the  defendants  be  adjudged  to  have 
no  ri^t  or  authority  to  act  In  the  premisee, 
and  that  Qiey  be  en]<dned  from  bo  acting  as 
officers  ot  said  pretended  oi^nlzatlon  and 
for  costs  of  the  action. 

Defendants  answered  by  a  general  denial 
of  tbe  allegations  ot  plaintHFs  petition,  ex- 
cept as  therein  admitted  and  alleged,  specif- 
ically set  forth  the  proceedings  by  which  It 
(ccmsolldated  wdiool  district  No.  4)  was  or- 
ganized, viz.:  In  substance,  that  50  per  cent, 
of  the  legal  voters  in  each  of  original  school 
districts  Nos.  6,  15,  19,  and  63,  in  Pawnee 
county,  presented  and  filed  with  the  county 
superintendent  of  said  county  their  respec- 
tive petitions  and  requests  to  call  a  meeting 
for  the  purpose  of  consolidating  such  respec- 
tive district  with  other  school  districts  nam- 
ed in  said  petition.  Copies  of  the  several  pe- 
titions were  attached  to  defendants'  answer 
and  made  a  part  thereof.  The  answer  fur- 
ther alleges  that  after  receipt  of  said  peti- 
tions by  the  county  superintendent  be  called 
a  meeting  of  the  voters  of  said  districts  Nos. 
5,  15,  19,  and  63,  to  be  held  March  4,  1914, 
at  the  schoolhouse  at  Skldee,  In  district  Na 
19,  for  the  purpose  of  then  and  there  deter- 
mining whether  school  districts  Nos.  5,  15, 
19,  and  63  should  be  consolidated  Into  con- 
solidated district  No.  4,  In  said  county.  A 
copy  of  said  call  is  attached  to  tbe  answer 
and  made  a  part  thereof.  It  is  further  alleg- 
ed that  a  copy  of  said  call  was  duly  posted 
In  each  of  tbe  dlstricU  5.  15,  19,  and  03,  for 
at  least  10  days  prior  to  March  14th,  and 
tliat  no  newspaper  was  published  within  said 
district,  and  for  that  reason  publication  of 
said  notice  was  not  made  in  any  newspaper. 
The  answer  further  all^s  that  on  March  14, 
1914,  the  day  fixed  for  the  called  meeting, 
the  legal  voters  of  districts  5,  19,  and  03  met 
at  Skldee,  In  school  district  No.  19,  when  and 
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wlme  an  election  was  had  and  resulted  In  a 
majorltr  of  votes  cast  In  favor  of  consoli- 
dating said  districts,  above  mentiwed.  Into 
consolidated  district  No.  4 ;  and  that  the  de- 
fendants Smith,  Walls,  and  Towner  were 
then  and  there  dnl7  elected  the  officers  of 
said  consolidated  district  A  copy  of  the 
minutes  of  said  meeting  or  election  is  at- 
tached to  defendant's  answer  and  made  a 
part  thereof.  The  prayer  ot  the  answer 
was  that  plaintiff  take  nothing  by  reason  of 
the  suit,  and  that  the  temporary  injunction 
be  modified  so  as  to  permit  defendants  to 
proceed  with  the  o^anizatlon  of  said  school 
district  for  the  purpose  of  providing  a  suita- 
ble houBe,  and  to  make  provisions  for  the 
edncation  of  the  children  of  said  consolidat- 
ed district  No.  4t  and  j!or  costs  of  the  actiML 

Both  petition  and  answer  contained  other 
svedflc  allesatlont,  bvt  we  think  a  more  de- 
tailed statement  thereof  unnecessary,  and 
that  sufficient  has  been  stated  upon  which 
to  base  our  amduBlon. 

The  court  having  rendered  judgment  upon 
the  pleadings  makes  it  neceaeary  to  examine 
the  ideadiugs  of  both  parties  and  determine 
whether  the  uncontroverted  and  admitted 
facts  alleged  therein  sustain  and  support  the 
ooort's  Judgment 

[1-4]  Article  7,  C  219,  Sess.  Iawb  1913, 
pTMcribes  what  is  necessary  for  the  creation 
and  organization  of  a  consolidated  school 
district  SectioiL  1  of  said  act  provides  as 
follows: 

"A  meeting  of  tbe  voters  of  any  two  or  more 
adjacent  school  districts,  or  parts  of  districts  or 
territory,  may  be  called  for  the  purpose  of  vot- 
ing on  tbe  proposition  of  unitiDg  with  tbe  other 
auacent  districts, ,  tor  the  purpose  of  estab- 
lining  a  consolidated  school  said  call  to  be 
made  by  the  county  superintendent  of  public 
instruction,  upon  petitions  siinaed  b^  one-iwlf  of 
the  legal  Toters  lesiding  in  eacfa  district  ot  the 
territory '  proposed  to  be  induded  in  the  con- 
solidated district  Tbe  meeting  shall  be  held 
at  some  convenient  point  to  be  named  by  such 
county  superintendent  Notices  of  said  special 
meeting  wall  be  posted  in  at  least  five  public 
places  in  eacfa  of  the  districts,  or  parts  of  dis- 
tricts, proposed  to  be  consolidated,  and  also  by 
publication,  for  at  least  two  consecative  weeks 
in  a  weekly  paper,  if  same  be  published  in  the 
school  district,  and  in  addition  thereto,  notices 
of  said  special  meeting  sliall  be  mailed  by  sudi 
cocnty  superintendent  to  eadi  voter  residing 
in  the  districte  proposed  to  be  consolidated. 
The  meeting  shall  have  authority  to  elect  a 
chairman  and  secretary.  If. a  majority  of  the 
votes  cast  at  said  spedal  meeting  shall  be  in 
favor  of  •  •  *  consolidation,  they  shall  then 
proceed  to  elect  a  director,  clerk  and  member 
of  such  consolidated  district,  and  the  clerk  of 
said  spedal  meeting  shall  thereupon  make  a 
written  report  of  such  action  to  the  coun^  su- 
perintendent of  public  instruction  of  the  coun- 
ty in  which  tbe  said  districts  are  located.  No 
consolidated  district  shall  be  formed  contain- 
ing an  area  of  less  than  twenty-five  square  miles 
and  an  assessed  valuadon  of  less  than  three 
hundred  thousand  dollars.  •  •  • " 

Section  2  provides: 

"Tbe  county  superintendent  of  public  instruc- 
tion shall,  upon  receipt  of  tiie  report,  as  pro- 
vided in  Uie  preceding  section,  declare  said  dis- 
tricts disorganlxed,  and  the  consolidated  district 


organi»d,  to  form  a  cotisoUdated  district  oom- 

Eosed  ol  the  several  dlstrteCs  voting  to  unite. 

Section  3  provides  that  at  the  special  meet- 
ing referred  to  a  director,  a  <deri£,  and  mem- 
ber of  the  school  board  shall  be  elected. 

It  will  be  observed  the  first  step  to  be  tak- 
en in  the  organization  of  a  consolidated 
school  district  is  the  presentation  to  the  coun- 
ty superintendent  ot  petitions  In  writing 
Edgned  by  at  least  one-half  of  the  legal  vot- 
ers in  each  district  desiring  a  consolidation, 
naming  the  oth^  districts  with  which  it  de- 
sires to  be  cmisolidated,  and  requesting  such 
county  superintendent  to  call  a  meeting  of 
the  voters  of  the  several  districts  with  which 
it  is  stated  in  the  r^pective  petitions  a  con- 
solidation is  desired,  and  that  upon  the  re- 
celpt  ot  such  petitton  it  is  the  duty  of  the 
countT  superintendent,  to  caU  a  meeting  of 
the  voters  In  each  separate  district,  named  in 
the  petitions,  to  be  h^d  at  some  convenirat 
place  tn  the  pn^Kieed  consoUdated  district  to 
determine  whether  audi  ctowflldated  district 
shall  be  created. 

It  is  apparfflit  from  the  provisions  of  sec- 
tion 1  oC  the  act  a  omsolldated  school  dis- 
trict can  oaly  be  created  where  such  is  tbe 
mutual  desire  of  each  district  to  be  Included 
therein  as  expressed  la  the  petitions  tiled 
with  the  superintendent  requesting  a  call  of 
the  meeting  for  the  purpose  of  consolidation, 
and,  if  the  respective  petitions  filed  with  the 
supaintendent  do  not  seek  a  consolidation 
of  such  district  with  each  or  tbe  other  pe- 
titioning districts^  then  the  county  superin- 
tendent has  no  authority  to  call  a  meeting 
for  consolidation  purpose  or  for  the  con- 
solidation of  a  district  to  be  composed  of 
separate  districts  other  than  as  requested 
In  eacfa  of  such  separate  petitions.  To  Illus- 
trate: The  petition  of  school  Ulstrict  No.  S, 
presented  and  filed  with  the  county  super- 
intendent of  Pawnee  county,  requested  him 
to  call  a  meeting  for  determining  whether 
said  district  No.  5  should  be  consolidated 
with  districts  Nos.  15,  19,  and  65  In  said 
Pawnee  county,  Okl.,  and  In  such  petition 
district  No.  63  is  not  mentioned,  whereas  tbe 
petitions  presented  by  districts  19,  IS,  and  03 
requested  the  county  superintendent  to  call 
a  meeting  of  the  voters  In  districts  5, 15,  19, 
and  63  "for  the  purpose  of  voting  on  the 
proposition  of  ctmsolidatlng  school  districts 
number   ,    number   .  number 


and  number 


of  Pawnee  county. 


Into  a  consolidated  school  district,"  and  in 
these  last-mentioned  petitions  school  district 
No.  65  Is  not  mentioned.  On  the  receipt  of 
the  several  petitions  stated,  the  county  super- 
intendent proceeded  to  issue  bis  call  for  a 
meeting  of  the  voters  In  sc^looI  districts  6, 
16, 19,  and  63,  for  the  purpose  of  determining 
whether  these  districts  alone  would  be  cod- 
stdldated,  and  thus  ignoring  the  request  in 
the  petitifHi  of  d^rict  No.  5  that  school  dis- 
trict No.  65  be  induded  In  tbe  call  and  In  the 
pnymsed  consolidated  district,  and  In  wUdi 
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district  No.  63  la  not  mentioned.  A  report  of 
the  meeting  held  In  pursuance  of  tbe  connty 
superintendent's  coll  shows  the  same  was 
participated  In  by  the  TOters  of  districts  Nos. 
5,  15, 19,  and  63,  without  any  mention  or  ref- 
erence to  the  voters  In  district  No.  65.  Nei- 
ther la  It  shown  what  number  of  voters  In 
district  No.  5  participated  in  said  meeting 
ftnd  election,  or  that  any  of  the  petitioning 
members  or  voters  of  said  district  were  prefr- 
ent  or  votliig  In  such  meeting,  or,  If  they  did, 
whether  they  voted  for  or  against  sacb  con- 
solidation. 

We  think,  since  the  several  petitions  pre- 
sented to  the  county  snperlntendent  did  not 
show  a  desire  of  each  of  su(^  districts  to  In- 
corporate alone  with  each  of  the  other  peti- 
tioning districts,  the  count?  superintmdent 
was  without  any  anthorlfr  to  call  a  meeting 
for  any  consolidated  district  The  law  con- 
templates that  consolidated  school  districts 
shall  be  barmonlons  and  no  discretloii  la 
vested  In  the  count?  superintendent  to  call 
a  meeting  loolilng  to  the  orgonlzatlrai  of  a 
consolidated  district  nnless  sudt  call  Is  re- 
quested by  each  separate  district  to  be  effect- 
ed. The  petition  from  district  No.  6  specific- 
ally requested  the  county  snperlntendent  to 
call  a  meeting  and  to  intrude  in  his  call  dis- 
trict No.  65,  and  the  petition  plainly  mani- 
fested a  willingness  to  be  Incorporated  with 
districts  65,  19,  and  10  mly,  and  that  these 
districts  alone  should  constitute  consolidated 
district  No.  4.  The  other  petitions  did  not 
state  what  districts  they  deairea  to  be  In- 
dnded  In  the  consolidated  district  The  pro- 
visions of  sectldns  1  and  2,  we  think,  are 
mandatory  upon  the  connt?  superintendent, 
and,  without  a  compliance  therewith,  he  had 
no  Jnrisdlctlon  or  right  to  act  In  the  premis- 
es, and  that.  In  this  instance,  tabs  action  In 
calUng  the  meeting  was  void,  and  all  the  pro- 
ceedings thereunder  were  likewise  void. 

School  district  No.  K  and  the  petitioners 
trtm  that  district  may  bare  had  a  special 
reason  for  desiring  a  consolidation  with  the 
Satereat  districts  including  district  No.  6fi 
to  the  exdnslon  of  district  No.  68.  It  may 
be  that  In  district  6S  there  Is  a  splendid 
Bchoolhoose  centrally  located,  snffldent  and 
omvenlent  to  acoommodata  a  coaast^dated 
district  composed  ercloslvely  of  districts  iNos. 
ti,  16,  19,  and  6B,  and  thus  the  expoise  of 
building  an  additional  stAoolhouse  be  avoid- 
ed, and  which  might  have  ben  necessary  by 
the  exclusion  of  No.  6&  Indeed,  constAlda- 
tlon  with  district  No.  66  may  have  been  the 
moving  IncentlTe  to  the  petitioners  at  dls- 
trlet  N&  5  and  thehr  veasoa  tot  Inclndtng 
dlstrletB  19  and  15  with  Its^,  and  6B  may 
have  been  necessary  to  acquire  the  necessary 
tezTltory  ot  taxable  value  required  try  the 
law  to  be  Included  In  a  eons<^Sdated  district 
But  It  l>  unnecessary  to  Inqoire  into  the  rea- 
sons why  district  No.  S  dedred  district  Na 
66  Instead  of  Na  63  to  be  Induded  with  it  in 
tbe  ctmiMdidated  district  l%e  county  snper- 
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Intendent  had  no  authori^  to  ignore  its  ex- 
press desire  and  request. 

[6]  The  defects  we  have  referred  to  ap- 
peared from  the  exhibits  attached  to  the  de- 
fendant's answer  and  were  '  admitted  by 
plaintlfTs'  reply  to  be  correct,  and.  In  our 
opinion,  sustain  the  allegations  of  the  peti- 
tion that  no  sufficient  petitions  were  tiled 
with  the  county  superintendent  and  no  legal 
meeting  was  called  or  held,  and  the  Judgment 
of  the  district  court  holding  the  organization 
of  consolidated  district  No.  4  was  void,  and 
the'  judgment  dissolvli^  the  district  Is  bus* 
talned  by  the  pleadings. 

Plaintiffs  In  error  cite  a  number  of  author- 
ities holding  that,  where  the  petition  in  quo 
warranto  proceedings  set  out  specific  grounds 
for  annulling  a  municipal  cwporation,  the 
burden  Is  on  the  plaintiff  to  prove  the  ape- 
dSc  grounds  alleged,  and  that  In  SQC^  case, 
where  the  answer  of  the  defendants  denied 
the  allegations  of  the  petition,  a  judgment 
<HL  the  pleadings  cannot  be  had.  But  In  the 
case  of  People  ez  rdU  Skoitm  v.  City  of  Los 
Angeles,  133  GaL  8B8,  66  Fac.  749,  which 
seems  to  be  one  of  the  leAcumg  anthtnttles  re- 
lied on  by  plaintiffs  in  error,  the  court  say: 

"It  is  undoubtedly  true  that  the  state  may 
chargie  a  [munkipal]  cbrx>oratioD>  with  the 
usurpation  of  a  franduse  in  general  terms,  and 
call  upon  it  to  allege  and  prove  the  facts  show- 
ing its  zidit  snd  thus  place  the  burden  upon 
the  defen&nt** 

This,  the  plaintiff  below  did,  in  paragraphs 
1,  2,  and  3  of  the  petition. 

In  the  case  before  us,  however,  vital  de- 
fects are  shown  In  defendants'  answer  and 
the  exhibits  thereto. 

Plaintiffs  In  error  also  dte  numerous  au- 
thorities on  the  pn^>06ltlon  contended  for, 
tnct  conalderatlou  thereof  Is  unnecessary, 
since  our  conclusion  herein  Is  based  upon 
noncompliance  with  the  statute  anpearlng 
fn^m  the  admitted  and  uncootroverted  facts 
in  the  pleadings  of  both  partlee  in  the  court 
b^ow. 

The  Judgmesit  of  the  district  court  is  tbere- 
fore  affirmed. 


STJIiZBBRGBB  ft  SONS  CO.  t.  HOOVES. 
(No.  4254.) 

(Supreme  Court  of  Oklahoma.   May  4,  1915. 
<^  Hebearlng,  June  16,  1916.) 

(BifUoPua  by  the  Court.) 

1.  Jusnois  or  tetb  Pzace  «s>90,  99,  174— 
Affbax/— Puamns— SumoiBNCT. 

The  same  particularity  in  pleading  is  not 
required  in  the  justice  court  as  in  courts  of  rec- 
ord, and  a  bill  of  particulars  which  states  in 
a  plain  direct  manner  facts  constituting  thr 
eanss  of  actl<ai  Is  snfficient,  and  on  appeal  to 
a  court  of  record  where  the  cause  is  tried  de 
novo,  a  pleading  that  is  sufficient  In  the  justice 
court  is  Riifficient  In  the  court  to  whidi  the  ap- 
peal is  taken. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  fS  306,  834,  66&-«93; 
Dec.  Dig.  ^90,  99,  174.] 
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2.  Mabtkb  aso  Bervaiit  «=»163,  287—1:7- 

JUBY  TO  SBBTAMT— NEaUOBNCB--QUK8nOEr 

JVB  JUBT. 

The  law  requires  an  employer  to  fnmish  his 
employes  with  competent  fellow  servants  and  a 
sufficient  number  to  properly  do  the  work,  and 
if  he  does  not  do  this,  and  an  employ^  is  injured 
by  reason  of  this  negligence,  the  employer  is 
liable  to  the  Injured  employ^ ;  and  whether  the 
injury  is  due  to  this  negligence  of  the  employer 
or  to  some  other  cause  is  a  question  of  fact 
to  be  submitted  to  the  jurj,  where  there  is 
any  evidence  which  tends  to  support  the  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {{  328^^30.  1034,  10<^ 
1051,  10S2,  lOMr-Hm;    Dec  I>is.  «s»163, 

287.] 

8.  Affeai.  and  Errob  ^lOiS  —  Habmucbs 

SRBOB— SXAKIHATION  OW  WlIRBSa— CONCLU- 
BION. 

A  case  will  not  be  reversed  because  a  ques- 
tion which  called  for  a  conclusion  was  allowed 
to  be  answered,  when  the  answer  in  response 
to  the  question  states  a  fact  which  is  so  ob- 
vious that  it  would  have  been  apparent  without 
the  evidence  elicited  by  the  qaestwn. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  414(M14S,  4151,  41S8- 
4160;  Dee.  Dig.  ^1M8.} 

Commlsflloners'  Opinion,  Division  Na  2. 
Error  from  Count?  Court,  Oklalionui  Oovn- 
ty;  John  W.  Hayson,  Judge. 

Actioa  by  Samuel  Hoover  against  the 
Sulzbei^r  &  Sous  Company.  Judgment  for 
plaintiff,  and  de&ndant  brings  error.  Af- 
firmed, and  reliearing  denied. 

Ames,  Chambers,  Lowe  &  Ridhardsoo, 
of  Oklahoma  Clt7,  for  plaintiff  In  error. 
Charles  H.  Ruth,  of  Oklahoma  CUy,  for  de- 
fendant In  error. 


BBBTT,  0.  Thia  soli  was  oonunenoed  in 
Oie  JusOce  conrt  for  Oklahoma  Gtty,  bj  de- 
feodant  In  &xor,  Samod  Hoover,  as  plaintiff 
In  that  oonr^  to  recover  flS6  for  personal 
Injorlefl  alleged  to  have  been  sustained  by 
■Bid  ^lovw  whUe  In  ttie  emplOTfi  of  plain- 
tiff in  error,  Solzbrarger  ft  Sons  Company,  who 
was  defaidant  below,  all^ins  that  the  In- 
jiiries  sustained  were  cansed  1^  the  negli- 
gence of  the  defendant  SiUzberger  ft  Sons 
Company,  his  emplc^er.  The  defendant  fil- 
ed no  i^eadlngs  In  the  Jnstloe  eonrt  Ol'he 
cause  was  tried  and  judgment  r^ered  for 
pUlntlfl  for  the  amount  sued  for.  An  appeal 
was  taken  to  the  county  court  ot  Oklahoma 
oonnty.  The  defendant  filed  a  motion  to 
require  the  plaintiff  to  make  his  pi^tlon 
more  definite  and  certain,  which  was  overrul- 
ed. Without  farther  pleadlnsa  the  cause  was 
tri^  to  a  joiy,  which  found  f6r  the  plain- 
tiff for  9196,  and  on  their  verdict  judgment 
was  rendered,  from  which  judj^ent  the  de- 
fendant  appeals  to  this  court  There  are 
several  assignments  of  error,  which  we  wil] 
notice  In  the  order  that  they  are  presrated 
In  the  brief  of  the  plaintiff  In  error. 

[1]  1.  The  first  Is: 

*^at  the  coort  erred  in  overruling  the  mo- 
tion of  the  plaintiff  in  error  to  require  the  de- 


fendant in  error  to  make  his  un  of  particulars 

more  definite  and  certain.** 

The  contention  under  this  assignment  la 
that  the  bill  of  partlcolars  was  so  indefinite 
as  not  to  apprise  the  defendant  below  of  the 
particular  facts  of  negllgaice  complained  of, 
and  «able  It  to  prop^ly  prepare  its  de> 
fenae.  It  mnst  be  admitted  that  the  iflead- 
Ings  are  very  meager,  and  had  the  action 
or^lnated  In  a  court  of  leccwd  and  beoi 
governed  by  tb^i  procedure  there  pn^bly 
would  have  beoi  some  merit  in  this  conten- 
tion. But  this  case  originated  in  the  juris- 
diction of  the  justice  of  the  peace,  and  this 
court  held,  in  Brewer  &  Stannacd  v.  Bla<^ 
6  Okl.  57,  47  Paa  1089,  that: 

*^«  same  decree  of  partlculari^  fn  plead- 
ings is  not  required  In  actions  before  a  jusdce 
of  the  peace  that  is  required  in  other  courts. 
It  is  sufficient  if  the  biH  of  particulars  states, 
in  a  plain  and  direct  manner,  the  facts  con- 
stituting the  cause  of  action  or  the  daim  to 
be  set  off:  and  the  pleadiiu:  that  is  sufficient  in 
a  justices  court  is  snffii^t  in  Uie  district 
court,  where  tlie  eanse  is  tried  de  novo  uptm  an 
appeaL** 

And  this  doctrine  Is  reaffirmed  in  Garvin 
V.  HarreU,  27  Okl.  373,  113  Pac.  188,  35  Ij. 
R.  A.  (N.  S.)  862,  Ann.  Cas.  1912B,  744.  There 
was  DO  demurrer  filed  to  the  bill  of  particu- 
lars In  either  court,  and  it  Is  admitted  that 
the  bill  of  particulars  does  state  a  cause  of 
action.  The  plaintiff  In  error  did  not  file 
its  motion  to  make  more  definite  and  cer- 
tain nntil  the  cause  reached  the  county 
court,  and  after  It  was  tried  In  the  justice 
court  From  the  transcript  of  the  justice  of 
the  peace  It  appears  that  the  same  witness- 
es that  testified  in  the  ooun^  court  in  Iiehalf 
of  the  plaintiff  in  error  were  used  and  testi- 
fied in  his  betuilf  in  the  justice  court,  and 
there  is  no  claim  that  the  plaintiff  In  error 
was  surprised  hy  their  testimony  in  .the 
county  court,  or  that  It  differed  from  that 
glvoi  1^  them  in  the  justice  court,  or  that 
the  cause  was  tried  on  a  different  theory  ia 
the  county  court  to  that  in  the  justice  court 
We  cannot  see  that  the  plaintiff  In  error  was 
prejudiced  or  prevented  from  preparing  its  de- 
fense by  the  ruling  of  the  court  complained  of. 

[2]  2.  The  assignments  of  error  in  over* 
ruling  the  motion  for  a  new  trial,  and  over- 
ruling the  donurrer  to  the  evidence,  and  in 
rraderlng  judgment  In  favor  of  the  plaintiff 
below,  are  all  based  upon  the  Insofflidency  ot 
the  evidenoe  to  entitle  the  pUUntiff  below,  to 
recover,  and  are  discussed  under  one  head 
In  |>laintlff  in  error's  brie^  and  will  be  so 
considwed  1^  ul  Under  tiie  law  it  is  ttie 
duty  ot  an  ^ployer  to  fomlBb  his  emtdoyte 
with  competent  fetlow  servants,  and  a  suf- 
ficient number,  to  property  do  Uie  work,  and 
If  this  Is  not  dcme,  and  an  injury  results  to 
an  oiq^oyfi  by  reason  of  this  netf  Igence  ot 
the  empU^er,  he  is  llaUe  to  the  Injured  on- 
ploy^  Tbm  the  question  la  wliether,  under 
this  rule  of  law  and  tlie  facts  in  this  cascb 
the  plaintiff  in  error  is  liable  for  the  injury 
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ftdmlttort  to  btTe  b^n  snstaljied  by  the  de- 
&Ddant  In  errta. 

The  eTldence  In  this  case  was  snbmJtted  to 
a  Jury,  undw  Ihirtractloae  which  are  not  com- 
plained of,  and  the  foxy  touoA  for  the  defend- 
ant In  error ;  but  the  plaintiff  In  error,  Insists 
that  there  la  no  evidence  to  estaMlsh  a  causal 
connection  between  the  teilnre  of  the  plaintiff 
In  error  to  furnish  a  sufficient  number  of 
teOaw  servants  and  the  Injury  of  the  deftod- 
ant  in  ervoc,  and  that  tot  that  reason  its 
demurrer  to  the  evldmce  should  have  been 
custainedf  and  the  Jnry  Instructed  to  return 
a  verdict  in  Its  &vor.  In  this  we  cannot 
agree  with  connseL  The  evidence  shows  that 
the  injai7  was  Btt8talned.ln  the  c<mBtructlon  of 
a  storm  sewer ;  that  It  was  the  duty  of  the 
defendant  in  error  under  his  onploymait  to 
remain  In  the  trendi  In  whldi  Ona  sewer 
pipes  were  being  laid,  and  with  the  assis- 
tance of  anothoF  person  place  them  In  po- 
sition  In  the  trench  and  cement  them  to- 
gether ;  that  to  do  the  woric  properly  It  re- 
quired two  m^  to  remain  on  the  outside  of 
the  ditdi  and  lower  the  pipes  into  the  ditch, 
by  means  ot  a  rope,  the  pipes  bdng  18  inches 
in  lUameter  and  36  inches  l<Hig,  and  the 
trendi  at  this  point  7  feet  de^ ;  Uiat  on  the 
date  of  the  Injury  defendant  in  error  had  nnly 
one  helper,  and  requested  both  the  foreman 
and  the  superintendent  of  plaintiff  In  error 
to  furnish  additional  help.  They  did  not  do 
BO,  but  insisted  on  defendant  in  error  going 
on  wiUi  the  one  man  and  doing  the  best 
he  could.  He  attempted  to  comply  with  this 
request  He  and  bis  helper  tried  to  lower 
tile  pipes  by  means  of  the  rope,  but  found 
that  they  could  not  successfully  do  so.  Then 
Ihey  rolled  the  pipes  near  the  edge  ot  the 
ditch,  and  the  defendant  in  error  would  then 
stand  in  the  ditch  and  reach  up  and  take 
hold  of  the  pipes,  and  by  the  assistance  of 
his  helper  let  them  down  into  the  trench; 
and  in  perfwmlng  this  labor  in  this  way  one 
of  these  pieces  of  pipe  fell  upon  the  ends  of 
his  Sngers,  and  according  to  the  evidence  al- 
most mashed  them  off.  This  testimony  is 
not  contradicted;  the  plaintiff  In  error  of- 
fering no  evidence  whatever. 

In  Petroleum  Iron  Co.  v,  Wantland,  28  Okl. 
481.  1X4  Pac.  717,  this  court  held  that : 

"Where  there  is  any  doubt  aa  to  which  of  sev- 
eral probaUe  causes  prodnced  the  injury,  tiie 
eaase  of  the  injury  Is  properly  a  question  for 
the  Jury." 

And  if  it  be  tru^  as  Intimated  plaintiff 
In  error,  that  this  might  have  been  a  mere 
acddoit,  that  might  have  occurred  under 
any  circumatanoes,  then  it  was  pn^r  to 
nbmit  the  question  to  the  jury  under  proper 
Instructions,  and  let  tn«n  determine  from  the 
evidence  whether  it  was  a  mere  accident 
thst  might  have  occurred  under  any  rircnm- 
stances,  or  whether  It  was  due  to  the  neg- 
Itg^ice  of  the  plaintiff  In  error  in  not  fur- 
nishing sufficient  help  to  property  do  the 
work. 

In  Hartvlg  v.  N.  P.  U  Co.,  19  Or.  522.  25 


Pac.  858,  the  court,  In  a  case  Involving  the 
same  question  as  the  one  at  bar,  in  the  syl- 
labus says: 

**It  is  not  for  the  court  to  speculate  upon 
the  facts,  but  to  submit  them  to  tbe  jury,  if 
they  tend  to  support  the  cause  of  action. 

That  the  facts  In  this  case  do  tend  to  sup- 
port the  cause  of  action  we  think  there  is  no 
doubt,  and  If  the  plaintiff  In  error  could  have 
thrown  light  on  tbe  cause  of  the  Injury,  and 
It  was  not  the  one  which  the  evidence  of  the 
defendant  In  error  tended  to  establish,  It 
did  not  attempt  to  do  so.  St.  t*.  &  S.  F.  Ry. 
v.  Rushing  et  aL,  31  Okl.  231,  120  Pac.  973. 

[3]  The  only  other  error  complained  of  Is 
the  admission  of  Incompetent  testimony;  and 
the  question  and  answer  to  which  objection 
Is  urged  is  the  following: 

"Q.  If  you  had  had  two  laborers,  then  would 
yon  have  had — would  it  have  been  necessary  for 
you  to  have  bandied  that  pipe  in  that  manner? 
A.  No,  rir;  it  would  not  have  been  neeeBsair 
to  have  handled  it  in  tliat  manner  at  oU.** 

TbSm  qnestion  waa  objected  to  on  tiie  ■ 
gronod  that  it  called  tax  a  oonidusion  ot  the 
witnesEi  We  think,  taken  in  omnectlon'  with 
the  other  evidence,  it  Is  an  obvions  fact 
that,  if  the  witness  had  had  two  tarn  to 
have  handed  the  pipes  down  to  him,  It  would 
not  have  been  necessary  to  have  handled 
them  In  the  manner  he  did.  The  qnestion  is 
not.  If  he  had  had  two  laborers  there,  would 
he  have  handled  it,  in  the  manner  he  did? 
I^at  would  doubUess  have  called  for  a  cm- 
(dnslon;  but  to  ask,  Would  it  have  been 
necessary  to  have  handled  it  in  that  raauner, 
If  he  had  had  two  laborers?  ts  a  different 
question. 

But  we  do  not  think  the  plaintiff  In  error 
was  prejudiced  by  the  question  and  answer, 
even  if  it  was  a  conclusion;  for,  as  above 
stated.  It  is  80  obvious  that,  if  be  had  had 
two  men  to  have  handed  the  pipe  to  him,  it 
would  not  have  been  necessary  for  him  to 
have  reached  ud  to  the  top  of  the  trendi  and 
taken  hold  of  the  fdpe  and  let  It  down  into 
the  trench,  that  that  fact  would  have  been 
apparent  without  the  evidence  elicited 
the  question  and  answer  complained  of. 

Finding  no  prejudicial  error  In  the  rec- 
ord, we  recMnmend  the  judgment  of  the 
lower  court  be  affirmed. 

FEB  OUBIAU.   Ad(9ted  la  whola. 

On  Rehearing. 

DBVEREUX,  O.  The  plaintiff  in  error.  In 
his  petition  for  rehearing  In  the  above-en- 
titled cause,  assigns  for  cause  thereof  that 
there  Is  no  evidence  in  the  record  of  any 
causal  connection  between  the  neellgence  ad- 
mitted In  not  furnishing  sufficient  help  to 
do  tbe  work  In  which  the  plaintiff  was  In- 
jured and  the  injury  Itself.  As  exiHressed  in 
the  petition  for  rehearing: 

"That  the  question  decisive  of  this  ca«e  wan 
duly  submitted  by  plaintiff  Id  errw,  but  has 
been  overlooked  by  the  court.  The  plaintiff  In 
error  raised  tbe  quests,  in  the  submlsrion 
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of  bia  case  to  this  conrt,  that  there  was  no  eri- 
deuce  to  support  the  verdict  of  jury." 

The  evidence  on  this  point  1b: 

**Q.  Nonr,  at  the  time  joa  were  hUrt,  whero 

were  you  standis?  at  the  time  70U  received 
tlie  injury?  A.  I  was  standing  in  the  bottom 
of  the  trench.  Q.  Describe  how  you  were  han- 
dling these  pipes  at  the  time  you  received  your 
injury.  A.  Well,  on  account  of  not  having  men 
enough  to  put  the  pipe  down,  we  had  to  roll  the 
pipe  near  the  edge,  and  then  I  would  reach  op 
in  this  manner  (indicating),  and  when  we 
would  get  two  or  three  pieces  down  we  would 
lay  it,  and  then  when  I  went  to  reach  up  and 
get  this  piece  it  canght  me  at  the  time  I  was 
about  to  lay  it  down  ;  it  caught  me  and  mashed 
my  Angers  at  the  end,  almost  mashed  them  off. 
Q.  If  you  bad  had  two  laborers  there,  would 
yon  have  had— would  it  have  been  necessary  for 
jou  to  have  handled  that  pipe  In  that  manner? 
(Objected  to,  for  the  reason  that  it  is  calling 
for  conclusion  of  the  witnras.  By  the  Court: 
Overruled,  and  exceptioos  allowed  to  the  de* 
fendant.)  A.  No,  sir;  it  would  not  have  been 
necessary  to  have  handled  it  in  that  manner  at 
all.  *  *  *  Q.  Did  you  bare  any  otiier  appli- 
ances there  bat  this  rope  that  could  be  used  by 
thia  one  man?  A.  Why,  no,  not  that  Z  know 
of;  no  appliance  at  all,  but  that,  if  I  onder- 
atand  you  right." 

The  plaintiff  In  error  frankly  and  properly 
admitted  In  Its  petltton  for  rehearing  that 
It  did  not  furnish  snfflclent  help  to  the  de- 
fendant In  error  to  perform  the  work  that  he 
was  doing,  and  the  qnestlon  presented,  there- 
fore, by  the  petition  for  rehearing,  Is:  Was 
there  any  erldence  to  be  considered  by  the 
Jury  that  the  admitted  negligence  of  the 
plaintiff  in  error  In  mit  famishing  snfBdent 
help  In  placing  pipe  in  the  excaratiai  where 
It  was  to  be  laid  was  the  proximate  cause 
of  the  injury ;  and,  if  so,  Is  there  any  evi- 
dence to  go  to  the  jni7  showing  a  causal 
connection  between  the  negligmce  and  the 
injury? 

In  li  Oyc.  820,  It  l8  said : 

"When  a  material  fact  is  not  proved  by  di- 
rect testimony,  it  may  be  rationally  inferred  by 
the  court  or  jury  from  the  facts  which  have  been 
so  proved,  even  though  the  inference  be  not  a 
necessary  one." 

In  Insurance  Co.  t,  Weide,  11  WaU.  488, 20 
U  Ed.  197.  it  is  said: 

"It  is  well  settled  that.  If  the  evidence  of- 
fered conduces  in  any  reasonable  degree  to  es- 
tablish the  probability  or  improbabiu^  of  tiie 
fact  in  controversy,  it  should  go  to  the  jury. 
It  would  be  a  narrow  rule,  and  not  conducive 
to  the  ends  of  justice,  to  exclude  it  on  the 
ground  that  it  did  not  afford  full  proof  of  the 
nonexistence  of  the  disputed  fact.  Besides, 
presumptive  evidence  proceeds  on  the  theory 
that  the  jury  can  infer  the  existence  of  a  fact 
from  another  fact  that  is  proved,  and  most 
usually  accompanies  it.  Bfany  of  the  affairs  of 
human  life  are  determined  in  courts  of  jus- 
tice in  this  way,  and  experience  has  proved  that 
juries,  under  the'directi<m  of  a  wise  judge,  do 
not  often  err  in  the  reasoning  which  leads  them 
to  a  proper  conclusion  on  such  evidence. 
*  *  *  A  presumption  is  an  inference  as  to 
the  existence  of  a  fact  not  actually  known, 
arising  from  ita  usual  connectltm  with  another 
which  ia  known,  and  on  this  principle  the  jury 
slKMild  have  been  allowed  to  consider  thla  evi- 
dence." 


In  Clark  v.  Jlancheeter,  64  N.  H.  471.  X3 
AtL  867,  the  Supreme  Court  oC  New  Hamp- 
shire says: 

"When  a  material  fact  is  not  proved  by  direct 
testimony,  it  may  be  inferred  by  the  jury.  If 
there  is  a  case  for  them,  from  the  facts  which 
have  been  so  proved,  even  though  the  inference 
be  not  a  necessary  gne.  It  is  their  province  to 
draw  proper  inferences  from  such  facts,  and,  if 
in  the  exercise  of  this  right,  tbey  conclude  that 
the  fact  in  controversy  is  eatablisbed,  it  is  as 
properly  proved  ai  if  by  direct  testimoiiy." 

The  same  rule  ia  laid  down  In  Com.  v. 
Doherty,  137  Mass.  24S;  Connor  t.  Pacific 
By.  Co.,  181  iSo.  897,  81  &  W.  149^  And  see 
Watfflr»-Fierce  Oil  Co.  t.  Deselms,  18 'Okl. 
107,  89  Paa  212,  affirmed  on  writ  of  error  to 
the  Supreme  Court  of  the  United  States  In 
212  U.  a.  169,  29  Sup.  Ct  270,  53  L.  Bd.  463. 

It  Is  true,  as  has  been  repeatedly  held  by 
this  court,  that  the  mere  fact  of  an  injury 
does  not  prove  the  'fiict  ct  negligence ;  but 
in  the  case  at  bar  the  negligence  is  admitted. 
fThe  negligence  b^g  admitted,  and  it  ap- 
pearing from  the  evidence  that  on  account  of 
snch  neglig^ce  the  defendant  In  error  was 
doing  the  work  of  the  master  in  a  dlfferoit 
manner  Oian  he  would  have  done  It,  had 
there  been  no  negligence,  and  receiving  the 
Injury  while  doing  the  work  in  this  unac- 
customed manner,  it  Is  not  an  unreasonable 
inference  that  the  negligence  was  the  cause 
of  the  injury  at  least,  such  inference  Is  not 
so  unreasonable  as  to  warrant  us  In  denying 
the  plaintiff  below  the  right  to  have  It  pass- 
ed on  by  the  jury. 

It  Is  true  that  the  testimony  was  objected 
to,  as  set  out  above;  but  the  overmllng  of 
this  objection  In  the  principal  opinion  is  not 
objected  to  in  the  petition  for  rehearing,  and. 
If  it  had  been,  we  are  satlsSed  that  oar 
former  ruling  thereon  is  correct. 

We  therefore  recommend  that  the  petition 
for  rehearing  be  denied. 

FEB  CURIAM.   Adopted  In  whole. 


HOPKINS  V.  SBTTIiES.    (So.  8882.)t 
(Supreme  Court  of  Oklahoma.    May  18,  19U.) 

(ByUabua  hy  the  OourtJ 

1.  BbOKEBS    «S>48  — COHIUSSION  — Biqht  — - 

CONTBACT. 

Questions  arising  out  of  a  clahn  by  a  real 
estate  broker  for  commissions  or  compensation 
generally  depend  upon  the  contract  or  under- 
standing between  him  and  the  owner,  under 
which  the  broker  acts.  The  owner  has  the 
right  to  stipulate  that  he  will  not  pay,  or  l>e 
in  any  way  obligated  to  pay,  for  services  in  re- 
lation to  the  sale  of  his  land,  except  in  tiie 
event  such  sale  is  fully  and  finally  consummated. 

[Ed.  Kote.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  65;  Dec  Dig.  «=»48.1 

2.  Bbosbbs  «s>60,  64^-OoHHiaBios— Riqh^ 

PEBFORUANCE  OF  CoNTBACT. 

Where  the  owner  of  a  farm  makes  a  net 
price  to  a  real  estate  broker,  which  he  is  willing 
to  take  for  bis  land,  but  refusea  to  be  iHnmd  for 
any  commission,  or  to  be  obligated  in  any  way* 
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except  for  imy  mm  tbe  broker  may  obtaio  in 
excess  ot  tbe  net  price,  and  theo  only  in  tbe 
event  the  sale  goes  tbiougb  and  is  finally  con- 
snmmated,  tbe  price  paid,  and  tbe  title  passed, 
SDch  broker  la  not  entitled  to  recover  compen- 
sation ftom  tbe  owner  by  merely  finding  a  pur- 
chaser ready,  willing  and  able  to  buy,  and  pro- 
curing from  bim  a  written  agreement  to  take 
the  land,  where  saeh  purchaser  fails  to  liTe  up 
to  Ua  agTeement^  or  to  take  and  pay  for  the 
land. 

pBd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  Si  91,  67,  97;  Dec  Dig.  «=»60.  M.} 

a  Tkui,  <s=»817— Failubk  to  Adhouxsk  3v- 

KT— VVajveb  of  Objection. 

Where,  after  a  civil  cause  has  been  sub- 
mitted to  it,  tbe  jury  eeparates,  and  the  indivld- 
uala  go  to  their  homes  for  dinner,  and  mingl% 
on  tbe  way  with  other  persooB,  without  having 
been  admonished  by  the  court,  as  required  by 
section  5006,  Bev.  lAws  1910,  "not  to  converse 
with,  or  suffer  themselves  to  he  addressed  by. 
any  other  person,  on  any  subject  of  the  trial, 
and  such  tact  is  known  to  one  of  the  parties, 
when  it  occurs,  but  the  court's  attention  Is  not 
called  to  the  matter,  and  the  jury  reassembles 
and  coceiderB  iia  verdict  in  the  afternoon,  sep- 
arates for  supper,  then  reassembles,  and  at  an 
evenins  session  returns  Into  court,  in  tbe  pres- 
ence of  such  party,  its  verdict,  without  objec- 
tion upon  his  part,  or  notice  to  the  court  of  the 
irregulatity,  and  where  no  wrongdoing  or  oth- 
er irregularity  is  claimed,  such  party  will  be 
deemed  to  have  waived  tbe  irrefnilarity.  He 
has  no  right  to  remain  silent,  in  possession  of 
Imowledge  of  the  facts,  and  speculate  upon 
the  chances  of  a  favorable  verdict,  and  after  he 
is  disappointed  be  beard  to  complain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  751.  752;  Dec.  Dig.  ^317.] 

Gommissloiiers'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Eingfijiher  Coun- 
ty; James  B.  CuIUson,  Judge, 

Action  by  H.  B.  Hopkins  against  Alvln  B. 
Settles.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

D.  K,  Canninghom,  of  Klngflaher,  for  plaln- 
tUT  In  error.  V,  L.  Bojnton,  of  Kingfisher, 
for  defen^mt  In  error. 

BBBWEB,  a  Plaintiff  in  error,  Hopkins, 
a  real  estate  agent,  brought  this  snit  In  tb» 
court  below  to  recover  from  defendant.  Set- 
tles, the  Slim  ot  9500.  alleged  to  be  due  as 
commlsston  or  compensation  for  his  services 
in  connection  with  the  sale  of  defisndant's 
half  section  of  land  and  certain  rights  In  an 
Indian  lease,  together  with  80  acres  of  grow- 
ing com.  At  a  trial  of  the  case  the  Jury  re- 
tained a  Terdlct  for  defendant,  and  plaintiff 
brings  Oils  proceeding  In  error. 

Whatever  ccmversation  or  understanding 
that  was  had  between  these  parties  relative 
to  the  sale  of  the  farm  was  oral.  It  seems 
to  be  plaintiirs  coutentlon  that  he  was  em- 
Irtoyed  tqr  defendant  to  find  a  purchaser  for 
ttie  land;  that  he  was  to  be  paid  as  com- 
pensation or  comml88l(m  tor  his  services  for 
bringing  the  parties  together  and  consum- 
mating a  valid  agreement  of  sale  all  over 
and  above  the  sum  of  f  16,500;  that  he  could 
get  a  purchaser  to  agree  to  pa7  for  the  prop- 
erty; that  he  did  find  a  purdiaser  who  en- 
tered into  a  valid  written  contract  with  de- 


fendant, in  wMcb  it  was  agreed  fha't  he  was 
to  pay  $17,000  for  the  property,  91,000  of  said 
sum  to  be  paid  as  earnest  money,  91,000  more 
in  20  days,  another  91.000  by  the  1st  of  Bep- 
tember,  and  97.000  on  tbe  1st  of  October,  at 
which  time  a  mortgage  was  to  be  executed 
by  the  purchaser  to  defendant  for  tbe  re- 
mainder of  the  purchase  price;  and  that, 
since  he  brought  the  parties  together  in  an 
enforceable  contract  for  the  sale  of  the  land, 
he  was  entitled  to  tba  9600  embraced  within 
the  terms  of  said  contract 

The  oontoDtlon  of  defendant  is  that  he 
merely  made  to  plalndtC  a  iwice  upon  his 
land  that  would  be  satisfactory  to  blm;  that 
he  ^d  not  employ  plaintiff  to  find  a  pur- 
chaser, and  did  not  agree  to  pay  or  become 
liable  In  any  way  to  pay  any  commission, 
brokerage,  or  compensation  In  the  matter; 
that  he  had  told  plalntlfl^  If  he  brought  about 
a  sale  and  he  got  910,500  for  his  property, 
plaintiff  could  have  as  his  own  any  addition- 
al sum  he  might  get  out  of  the  pundiaser; 
that,  while  the  additional  sum  ot  9600  was 
added  to  the  agreed  pnnAiase  price  In  flie 
contract,  yet  the  agreement  was  that  this 
sum  would  merely  be  turned  over  to  plain- 
tiff In  case  the  sale  was  completed  and  went 
throng;  ttet  the  sale  did  not  go  through; 
that  none  of  the  deferred  payments  were 
made;  that  the  purchaser  became  discour- 
aged, and  would  not  carry  out  his  contract  to 
buy  the  land,  and  did  not  do  ao. 

Some  attempt  is  made  to  abon  that  the 
purchaser  went  to  the  bank  at  tiie  time  one 
of  tbe  later  payments  was  to  be  made  and 
asked  If  the  deeds  had  been  deposited,  and 
was  told  that  th^  had  not  Bvldeace  both 
for  and  against  the  Idea  that  defendant 
breached  his  contract  to  convey  is  presented ; 
but  from  a  careful  reading  aC  the  evidence 
there  Is  nothing  to  the  eoatention.  It  is 
clearly  manifest  that  the  purdkwser  had 
abandoned  all  Intention  ot  taking  and  paying 
for  the  farm,  and  t2uLt  defendant  was  not 
only  willing,  but  would  have  been  very  glad, 
had  he  takoi  the  land. 

[1,1]  1.  The  first  proposition  presented  for 
reversal  la  based  on  the  claim  that  the  ver- 
dict is  not  sufficiently  siwported  by  the  evi- 
dence. We  will,  examine  this  point  first.  As 
to  some  phases  of  the  matter  as  between 
plaintiff  and  defendant  there  Is  little  conflict 
In  tlie  evidence.  As  to  other  phases  there  is 
much  conflict ;  and,  when  the  record  Is  care- 
fully studied,  it  gets  down  to  the  point  as  to 
the  agreement  between  the  parties  relative  to 
whan  there  would  be  any  obligation  upon  de- 
fendants part  to  pay  the  9600.  .In  other 
words,  was  it  the  agreonent  that  KdalntUTs 
money  would  be  earned  when  he  brought  the 
parties  t<«ether  In  a  contract  of  sale  and  In- 
corpo rated  his  fee  In  the  amount  named,  or 
was  be  entlliled  to  the  fee  only  whm  the  sale 
went  through,  that  Is,  when  defendant  had 
parted  with  his  land  and  received  satisfac- 
tory consideration  In  money  and  notes  for  it? 


^ssFor  othor  cases  see  «un«  topic  and  KST-NUUBEUl  1b  all  Key-Nunbered  OlgesU  and  ladezw 


Digitized  by 


Google 


893 


149  PAOIFIO  BEPOBTBR 


COkL 


On  this  point  the  evidence  la  in  conflict. 
Plaintiff,  testifying  In  his  own  bdulf  and  at 
length  as  to  Just  what  he  did  In  bringing  the 
parties  together  and  getting  them  to  sign  the 
contract,  made,  as  relating  to  tiie  payment  of 
his  fee,  the  following  statement: 

"It  was  also  agreed  between  Settles,  the  de- 
fendant, and  me,  that  as  soon  as  that  $1,000 
was  paid  to  Settles  by  Von  Meter,  tbe  first  pay- 
ment on  the  land,  that  thai  I  sliould  get  my 

feoa" 

Defteidant.  testifying  In  his  own  behalf, 
was  asked: 

"Did  yon  agree  with  Mr.  Hopkins  that  yon 
would  pay  him  a  commiasion  of  $600  for  getr 
ting  a  signature  to  this  contract,  regardless  of 
whether  the  deed  and  mortgages  were  exchang- 
ed or  not?  A,  No,  sir;  I  never  agreed  to  pay 
Hoi^ina  a  cent  in  my  life  for  notliing,  only  this 
fSOO  that  he  sold  the  place  for:  that  he  told 
me  be  had  sold  it  for  over  and  above  my  price, 
and  I  told  him  that  I  would  turn  it  over  to  him 
when  Van  Meter  paid  it  to  me.  Q.  Do  you 
mean  when  he  paid  the  first  $1,000?  A.  No, 
sir:  when  Van  Meter  paid  me  for  the  place,  I 
was  to  tarn  over  the  difference  to  Hopkins." 

Settles  further  testified  as  to  Just  what 
was  said  about  the  $500  fee  as  follows: 

"He  says,  'We  will  just  go  ahead  and  close 
up  this  deal,  and  when  Van  Meter  pays  for  the 
place,  why  you  can  i$va  me  a  ehedc  for  the 
$600.*  That  is  what  be  had  BtAi  it  for.  over 
and  above  my  price;  and  I  told  him  that  would 
be  all  right,  and  whenever  Van  Meter  paid  me, 
of  course,  he  would  get  his  money,  whatever  was 
coming  to  him.  That  is  all  that  ever  passed  be- 
tween Hopkins  and  I  about  these  commissions 
from  first  to  the  last" 

As  will  be  seen  from  the  QuotatlonB  from 
the  evidence,  there  was  a  wide  mlsnnder- 
standlng  between  the  parties  as  to  this, 
which  seems  to  hare  been  the  Tltal  point  In 
the  case.  Th6  jury  accepted  defendant's  ver- 
slMi  of  the  matter,  and,  as  he  had  not  been 
paid  for  the  place,  as  the  sale  had  not  gone 
ttiroagh,  he  was  relieved  of  anr  obligation  to 
pay  plalnUfTs  f e&  We  have  no  r^ht  to  dls- 
tarb  the  verdict 

Some  complaint  is  made  relative  to  tbe 
court's  Instructions  to  the  Jury,  both  as  to 
two  or  three  vt  the  Instructions  given  and 
some  that  were  refused.  Perhaps  the  most 
earnest  objection  goes  to  Instruction  No.  6, 
which  to  as  follows: 

"You  are  further  instructed  that  in  this  case 
defendant  claims  or  contends  that  he  was  only 
to  pay  commission  in  case  the  sale  went  through. 
If  you  can  find  by  a  prepoDderance  of  the  evi- 
dence that  the  bargain  agreed  upon  between  the 
plaintiff  and  defendant  was  that  commission 
was  only  to  be  paid  in  case  the  whole  bransac- 
tion  went  through,  as  provided  by  the  terms  of 
the  contract  of  sale,  the  plaintilf  is  not  entitled 
to  recover,  and  it  will  be  your  duty  to  find  for 
the  defendant" 

In  tbe  light  of  ttie  contentions  of  the  par- 
ties and  the  evidence  introduced  In  relation 
thereto,  this  Instmctlon  was  substantially 
correct;  In  fact,  while  many  instructions 
were  given,  fiiirly  covering  plalntiflTs  theory 
of  the  case,  this  is  the  one  special  instmctlon 
that  submitted  to  the  Jury  tbe  defradant's 
theory.  If  defendanfs  theory  was  correct 
he  was  under  no  obligation  to  pay  plaintiff 
the  amount  claimed,  and  this  Instnictlon 


merely  tells  the  Jmy  so.  Wtafle  the  case  of 
Scully  T.  WUIiamBon.  26  Okl.  1»,  108  Pac  886, 
27  L.  B.  A.  (N.  S.)  1089,  Ann.  Cas.  1912A, 
1266,  Is  relied  npon  as  the  law  applicable  to 
pbOnturs  thewy,  yet  it  also  recognlxes  de- 
fendanfs theory  la  the  fbllowing  language: 

"Had  tbe  defendant  embodied  in  his  contract 
of  employment  with  the  corporation  a  Btipnla- 
tion  that  he  should  not  be  liable  for  any  com- 
mission unless  a  sale  was  finally  consummated 
and  the  property  transferred,  then  the  fact  that 
the  corporation,  although  it  made  effort  to  have 
the  purchaser  carry  out  his  contract  failed  to 
secure  the  performance  thereof,  would  be  fatal 
to  plaintifiTs  right  of  recovery;  but  it  is  not 
made  to  appear  by  the  pleadings  of  either  por- 
«7,  or  by  evidence,  that  there  was  such  sttpnlaF 
tion  in  the  contract  ot  employment" 

See,  also,  the  following  cases:  Ford  v. 
Brown,  120  Cat'  651,  62  Pac.  817:  Seattle 
Land  Co.  V.  Day,  2  Wash.  461,  27  Pac.  74; 
Larson  v.  Butrougiis,  131  App.  Div.  877,  116 
N.  T.  Supp.  858;  Bobertson  v.  Taaey,  12S 
Iowa,  S26, 101  N.  W.  271;  Burnett  v.  Edllng. 
19  Tex.  av.  App.  711,  48  S.  W.  775. 

It  wni  be  Ixffne  in  mind  Oiat  quesficHis 
arising  ont  of  a  claim  made  by  real  estate 
men  for  commlssifms  generally  depend  apm 
tbe  contract  or  understanding  between  the 
parties  under  wblcb  tb.e  broker  acts.  This  la 
not  a  case  of  tbe  ordinary  listing  with  a  reid 
estate  agent  upon  commission,  either  agreed 
upon  or  Implied,  in  whi/Ax  the  broker  would 
have  earned  his  commission  by  finding  a  pur- 
chaser able,  ready,  and  willing  to  buy  at  the 
price  the  broker  was  authorized  by  the  own- 
er to  sell  for,  and  had  consummated  a  blndr 
ing  contract  of  sale  between  the  parties, 
which  would  have  completed  the  broker's 
services  and  entitled  him  to  his  pay,  as  has 
been  frequently  held.  Scully  v.  WllllamBon. 
supra.  That  is,  that  Is  not  tills  case.  If  de- 
fendanfs theory  Is  true.  It  would  be^  sub- 
stantially. If  ^IntlfTs  theory  Is  tme;  and 
the  court  devoted  several  InstmctlonB  to  a 
very  clear,  and  we  think  reasooaUr  accurate, 
explanation  of  tbe  law  appllmble,  in  case 
the  Jury  sbonld  believe  plaintiff's  tAeOTy. 
We  think  that  regardless  at  the  instmctbma 
requested  1^  plaintiff  and  refused,  the  law 
upon  his  case^  npon  his  own  tiieory,  was  tialr^ 
ly  snbmUted  to  the  Jury. 

[3]  2.  Another  point  is  made  whidi  la  bas- 
ed upon  the  alleged  misconduct  of  the  Jury. 
To  be  spedflc.  It  was  cawrged  In  the  motion 
for  a  new  trial,  snrowted  by  aflMavit  signed 
by  plaintiff,  that  after  the  case  had  beai  sub- 
mitted to  the  Jury  It  returned  to  Its  room  to 
consider  of  Its  veroict  and  remained  there 
from  sraae  time  in  the  morning  until  the 
noon  hour;  at  whicih  time  tbe  i^tieriff  came 
along  and  told  the  sworn  bailiff  In  charge  ot 
the  Jury  to  let  than  separate  and  go  to  thehr 
various  places  of  abode  for  their  dinners,  and 
that  th^  did  so;  that  after  dlnnw  tbey  re- 
assembled In  the  Jury  room  with  their  balUtt 
and  considered  of  their  verdict  nntU  the 
supper  hour ;  at  vtbivitt  time  tbey  again  eepa- 
rated  and  went  to  their  suppera ;  that  they 
mingled  with  other  people  on  the  streets  and 
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in  baajnen  boases  and  elsewhere  -vrtine  so 
eeparnted;  thnt  after  snpper  tbey  retnrned 
to  their  rooiu,  considering  the  case  untU 
about  10  o'clock  at  nlgbt,  when  tbey  came 
into  opoi  court  In  charge  of  their  bailiff  and 
rendered  a  verdict  In  the  case;  that  prior  to 
their  separation  thejr  bad  not  been  admon- 
ished bj  tbc  court  not  to  discuss  the  case. 
Hie  record  shows  that  the  parties  were  all 
present  by  counsel,  but  no  objection  was 
made  to  the  return  of  the  verdict,  or  to  it 
after  its  return;  nor  was  the  irregularity 
called  to  the  attention  of  the  coort,  sa  far  as 
the  record  shows,  in  any  way,  until  some 
time  after,  when  plaintiff  attached  bis  affi- 
davit to  a  motion  for  a  new  trial,  previously 
filed. 

Section  5006,  Ber.  Laws  IfllO,  provides  that 
wben  the  Jury  is  allowed  to  separate,  either 
during  the  trial  or  after  the  case  Is  submit- 
ted, they  should  be  admonished  by  the  court 
that  tt  is  their  duty  not  to  converse  with,  or 
suffer  theniselres  to  be  addressed  by,  any 
other  persou  on  any  subject  of  the  trial,  and 
that  It  Is  their  duty  not  to  form  or  express 
an  opinion  thereon  until  the  case  is  finally 
submitted  to  them.  In  tills  Instance  the 
case  had  been  floally  submitted  to  the  Jury, 
and  the  only  objection  relevant  is  that  they 
were  not  admonished  by  the  court  not  to  con- 
verse with  others  or  to  permit  others  to  con- 
verse with  them  on  the  subject  of  the  trial. 
This  statute  means  what  it  says,  and  should 
be  enforced.  The  conduct  of  the  Jury  in  sep- 
arating without  the  admonition  was  an  ir- 
regularity which,  under  some  clrcumstauces, 
might  require  a  reversal  of  the  case,  but  we 
are  of  the  opiuion  that  It  should  not,  under 
the  facts  presented  here.  We  gather  from 
plaintlfTs  sworn  statement,  In  which  be 
states  matters  of  fact  as  though  [)erB0uaIly 
known  to  him,  that  he  was  well  aware  at  the 
noon  hour  of  this  Irregular  separation  of  the 
Jury,  and  was  probably  equally  well  awure 
that  the  court  did  not  know  It;  yet  no  com- 
plaint wns  made  In  the  nfteruuou.  He  seems 
also  to  have  been  well  aware  of  their  sepa- 
ration at  the  supper  hour;  yet  no  complaint 
was  made,  nor  wus  any  miide  when  tbey 
came  In  with  their  verdict,  or  afterwards, 
until  his  motion  for  new  trial  was  filed.  No 
eonipjuint  Is  nindo  of  any  other  Improiier  con- 
duct on  the  part  of  the  Jury,  save  as  to  tlie 
separation  without  the  court's  admoultion. 
With  the  Itnowledge  plaintiff  had,  It  appears 
evident  that  he  attached  so  little  Importance 
to  the  Incident  that  he  did  not  think  It  worth 
while  to  call  the  attention  of  the  court  to  It 
and  demand  a  dismissal  of  the  Jury  for  that 
cause,  or  else,  if  he  did  attach  Importance  to 
it,  or  thought  his  rights  had  been  adversely 
affected,  he  seemed  quite  willing  to  sit  there, 
with  this  kuowiedRe,  unknown  to  either  the 
court  or  otlier  counsel,  so  far  as  the  record 
discloses,  and  8|M>culate  upon  the  verdict  of 
the  Jury;  take  bis  chance.  In  other  words, 
that  It  wonld  be  favorable  to  him,  in  which 


event  he  would  hare  no  cause  to  complain, 
and,  If  unfavorable,  bring  the  matter  to  11^ 
and  procure  thereby  another  trial. 

Under  these  clrcnmstances,  we  think  xdaln- 
tiff  waived  Qie  point  If  he  had  come  in,  u 
he  should  have  done  In  the  proper  dlacharga 
of  his  duty  to  the  court,  and  advised  tt  of 
the  Insularity,  be  would  probably  have  becm 
entitled  to  have  the  Jury  discharged  from 
fnrtber  consideration  of  ttie  case,  and  donbtr 
less  the  court  would  bare  so  ordered. 

There  are  no  other  iraints  presented  hen 
in  audi  a  way  aa  to  require  consideration 
and  discussion  upon  the  part  of  the  court 

nie  Judgment  should  be  In  all  things  af- 
firmed. 

FEB  GUBIAM.   Adopted  in  wbole^ 

HARTMAN  v.   ORECJON  BLEOTRIO  BI. 
CO. 

(Supreme  Court  ot  Oregon.    July  30,  1015.) 

Masteb  and  Seevakt  «=>286  —  Injury  to 
Servant— Cause  or  In juav— Nonsuit, 
Where,  in  an  action  for  injuries  to  an 
electrician's  helper  from  an  electric  shock 
while  attempting  without  assistance  to  extend 
elei'tric  wires,  obere  was  evidence  from  which 
the  jury  might  have  found,  either  that  the  prox- 
imate cause  of  the  injury  was  the  defendant  em- 
ployer's negligence  in  fsiling  to  furnish  deceased 
with  needed  assistance,  or  that  the  injury  was 
due  to  a  cause  in  respect  to  which  defendant 
was  not  at  fault,  a  ntfUsuit  was  properly  denied. 

[Rd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  1001.  1006,  1008.  1010- 
1015,  l6l7-10S3.  1030-1042,  1014,  l(Hti-1050: 
Dec.  Dig.  ^286.] 

Department  2.  Appua  from  Circuit  Court, 
Multnomah  County;  Calvin  U.  Oantenbeln, 
Judge. 

Action  by  Bfabel  B.  Hartnuin  against  the 
Oregon  Electric  Railway  Gon^any.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 

Affirmed. 

Thia  Is  an  action  by  Mabel  B.  Hartman, 
the  mother  of  William  B.  Hartman,  deceased, 
against  the  Oregon  Electric  Railway  Com- 
pany, to  recover  damages  resulting  from  bis 
death,  which  Is  alleged  to  have  been  caused 
by  the  defendant's  negligence.  The  deceased, 
on  March  19,  1913,  the  time  when  he  was 
hurt,  was  22  years  old,  and  was  employed 
as  an  electrician's  helper  by  the  defendant, 
which  was  then  engaged  near  Orvllle,  Or.,  In 
cutting  a  tunnel  into  which  were  extended 
electric  light  wires  to  furnish  Illumination. 
From  the  tunnel  outward  were  suspended 
other  wires,  to  which  six  electric  I^hts  were 
attached  to  Illumine  the  dump,  where  mate- 
rial taken  from  the  subterranean  passage 
was  deposited.  At  the  mouth  of  the  tun- 
nel was  a  iMard,  to  which  were  fastened  two 
switches — one  being  operated  by  the  thumb 
and  fingers,  called  a  "button  switch,"  and 
the  other  worked  by  a  small  lever,  and  known 
as  a  "knife  switch" — whereby  the  electric 
current  was  controlled  in  the  tunnel  and 
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along  the  damp.  Mr.  Hartman,  on  Marcta  19, 
1013,  undertook,  witbont  assistance,  to  ex- 
tend the  wires  outside  the  tnnneJ,  so  as  to  In- 
flNiU  three  more  lights,  and  in  doing  so  re- 
ceived a  shock  of  electrldty  from  the  effects 
of  which  be  died. 

The  negligence  charged  In  the  complaint 
as  the  proximate  cause  of  the  injury  Is  in 
effect:  (1)  That  the  defendant  failed  to 
promulgate  and  Miforce  any  rules  for  the  per- 
formance of  the  work  In  which  Hartman  was 
engaged  when  he  was  hurt;  (2)  that  struc- 
tural line  work  should  not  have  been  permit- 
ted without  asdistance  by  an  electrician's 
heliler,  who  was  an  inexperienced  workman ; 
(3)  that  Hartman  was  directed  to  work 
alone;  (4)  that  he  should  not  have  been  al- 
lowed to  undertake  a  performance  of  such 
work,  except  under  the  control  of  an  ex- 
perienced electrician,  who  could  have  warn- 
ed him  of  the  dangu;  (EO  that  the  wires 
were  not  insnlated  at  the  place  where  the 
deceased  received  the  shock;  (6)  that  the 
wire  furnished  him  with  which  to  do  the 
woife  was  in  short  pieces,  requiring  apliclng 
and  wrapxdng ;  (7)  that  the  wires  were  not 
placed  on  pohs,  but  were  hung  near  the 
ground,  and  were  so  arranged  as  not  to  per- 
mit ft  person  safely  to  pass  between  them; 
{Si  that  the  defendant  informed  Hartman 
the  wires  carried  on^  370  volts,  when  more 
than  750  were  transmitted;  (9)  that  the 
supports  for  the  wires  bore  no  color  to  in- 
dicate a  dangerous  voltage;  (10)  that  the 
wires  were  uninsulated  at  places  where  em- 
ployes were  liable  to  come  In  contact  with 
them,  and  the  switches  so  placed  as  not  prop^ 
erly  to  guard  the  wires ;  (11)  that  the  wires 
were  in  a  dangerous  condition  when  first  in- 
stalled; (12)  that  the  switch  Hartman  was 
required  to  use  was  out  of  repair;  (13)  that 
because  of  bis  age  and  innperioiee  it  was 
the  duty  of  the  defendant  to  exerdse  great 
care  fbr  bis  protection,  which  it  failed  to  do ; 
(14)  that  a  sufficient  nnmba  of  coemployea 
were  not  a^Minted  to  assist  Hartman ;  (16) 
that  tbe  defendant  required  bim  to  woric  Id  a 
dangerous  place,  outside  the  scope  of  his 
employment,  and  foiled  to  warn  him  of  the 
extra  hazard;  and  (161  that  a  safe  place 
was  90t  fondsbed  htm  in  which  to  work. 

The  answer  denied  tbe  materUU  averments 
of  the  complaint,  and  for  further  defenses 
oUf^ied,  in  substance,  that  Hartman  was  an 
exiwrienced  workman,  who  understood  and 
appreduted  all  the  dangers'  to  which  be  was 
exposed ;  that  he  was  forbidden  by  the  de- 
fendant's proper  agent  to  do  any  work  at  or 
near  the  tunnel;  that  he  recklessly  disobey- 
ed sudi  command ;  that  he  negligently  failed 
to  protect  llie  Joints  of  wire  ^th  tape;  that 
tbe  work  which  he  was  doing  was  carried  on 
in  the  daylight,  and  It  was  unnecessary  for 
him  to  turn  on  the  lights ;  that  he  was  care- 
fully instructed  as  to  tiie  manner  of  doing 
all  such  wori£,  and  hence  the  injuries  which 
he  received  were  attributable  to  his  own 
carelessn^.  The  r^ly  put  In  issue  the  al- 


legations of  new  mattra  in  tbe  answer,  and, 
the  cause  having  been  tried,  the  plaintiff  se- 
cured a  Judgmeot  for  tbe  sum  of  16^000,  and 
the  defendant  appeals. 

I.  N.  Smith,  of  Portland  (John  V.  Logan, 
Carey  &  Kerr,  and  G.  A.  Hart,  all  of  Port- 
laud,  on  the  brief),  for  appellant.  Lotus  L. 
I^ngley  and  Manche  I.  Langley,  all  of  For- 
est Orove^  for  respondott. 

MOORE,  O.  3.  (after  stating  the  facta  as 
above).  It  Is  malntaioed  by  the  defendant's 
counsel  that  the  proximate  cause  of  the  in- 
Jury  was  Hartman'a  own  negligence,  and, 
this  t>elng  80,  errors  were  committed  In  deny- 
ing a  motion  for  a  Judgment  of  nonsuit,  when 
the  plaintiff  bad  Introduced  her  testimony 
and  rested,  and  in  refusing  to  instruct  the 
Jury  to  find  for  the  defendant  when  the 
cause  was  submitted.  When  the 'motion  for 
a  nonsuit  was  denied,  the  court  limited  the 
plaintiff's  right  of  recovery  to  Uie  sole  is- 
sue as  to  whether  or  not  it  was  necessary 
for  tbe  defendant  to  furnish  the  deceased 
with  additional  help,  thereby  excluding  from 
the  consideration  of  the  Jury  all  other 
grounds  of  negligence  charged  In  the  com- 
plaint as  the  proximate  cause  of  tbe  injury. 

The  action  of  the  court  in  denying  the  re- 
quest for  a  directed  verdict  will  be  reviewed, 
since  this  Inquiry  includes  both  questions. 
The  testimony,  all  of  which  Is  made  a  part  of 
tbe  bill  of  exceptions,  tends  to  show  that  a 
swlteh  on  the  main  wires  controlled  the  elec- 
tric current  In  the  tunnel  and  along  tbe 
dump. 

E.  F.  Walton,  tlie  defendant's  chief  electri- 
cian, testified  that  on  the  day  preceding  his 
Injury  Hartman  was  given  a  buttm  swltdbi, 
whlcb  he  instelled  on  a  board  at  tbe  mouth 
of  the  tunnel,  but  this  switdi  would  turn  o£C 
the  light  on  only  one  side  of  tbe  dump  lines, 
and  In  order  to  deaden  all  these  wires  it  was 
necessary  to  pull  down  the  lever  of  the  knife 
BWltdi  fastened  to  tbe  same  board;  tbat 
wbCT  putting  in  this  switch.  Mardi  IS,  1B13, 
J.  B.  Harris,  who  was  in  charge  of  the  work 
at  tbe  tunnel,  informed  Hartman  that  more 
lights  were  needed  on  the  dump  wire  In  addi- 
tion to  the  six  tbat  bad  been  prevloualy  in- 
stalled; that  Hartman  imparted  such  Infor- 
mation  to  the  witness,  who  told  blm  tbe  work 
could  not  well  be  done  at  tbat  time  for  lacdc 
of  wire  with  whit^  to  make  the  extension; 
tbat  tbe  next  morning  the  witness  sent  Hart- 
man to  East  Independence  to  i^rtace  some 
electric  lights  that  had  been  burned  oot^  di- 
rectlng  him  to  report  to  another  station  on 
the  defendant's  railway  as  soon  as  he  had 
comidied  with  the  previous  OHnmand;  tbat, 
instead  of  obeying  such  order,  Hartman  re- 
turned to  tbe  tunnel  and  with  Mma  short 
pieces  of  wire  undertook  to  extend  tbe  SO  or 
76  foot  line  along  the  dump  about  26  Uet  far- 
ther, so  as  to  install  tbree  more  lamps. 

J.  E.  Harris  testified  tbat  In  doti^  mxA 
work  Hartman  flnrt  turned  down  tbe  lever  oi 
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the  knUe  switch,  pieced  out  and  suspended  the 
extended  dump  wires,  and  Iiung  the  addition- 
al lamps,  but  when  he  raised  the  lever  of  the 
switdi,  the  new  lamps  which  he  had  put  up 
would  not  give  any  light,  while  those  original- 
ly installed  afforded  illumination;  that  liart- 
man  thereupon  returned  to  the  mouth  of  the 
tunnel,  again  pulled  down  the  lever  of  the 
knife  switch,  re-examined  the  extension  wires 
he  had  put  up,  and  raised  the  lever  of  the 
cwitch,  but  the  lamps  he  bad  installed  would 
not  bum;  that  he  repeated  this  operation 
about  six  times,  with  no  dlfCerent  results; 
that  this  witness,  having  observed  tnese  un- 
successful attempts  made  by  Hartman  to 
cause  the  three  lamps  to  bum,  returned  to  his 
work,  but  soon  thereafter,  hearing  a  scream, 
he  hastily  went  outside  and  found  the  de- 
ceased lying  beneath  a  joint  he  had  made  In 
the  extended  wires,  from  which  union  the 
tape  had  been  partially  removed,  <xc  had  not 
been  wound ;  that  at  the  same  time  the  wit- 
ness discovered  the  six  lamps  on  the  old 
wli-es  were  burning;  that  the  button  swltdi 
on  the  dump  Hne  had  signals  which  should 
have  demoted  the  condition  of  the  electridty, 
but  that  such  tokens  were  ftlse,  and  Indi- 
cated the  current  was  turned  off  when  it  was 
on,  and  on  when  it  was  <^ 

The  testimony  ct'&.V.  Walton  was  und«v 
taken  to  be  contradicted  by  offering  in  evi- 
dence an  original  answer,  wbere^  it  was 
averred  in  effect  that  Hartman  was  directed 
to  renew  ttie'  burned-out  lamps  at  Bast  Inde* 
pendence  and  then  proceed  to  the  tonnel,  ex.- 
tend  the  wires,  and  install  the  lamps.  The 
defendant's  coons^  ecplalnlng  this  discrep- 
ancy, stated  to  the  court  that  when  snCb  an- 
swer was  pr^ared  it  was  supposed  the  all** 
gation  adverted  to  was  cmrect,  but,  subse- 
quently learning  Oiat  Hartman  had  been  com- 
manded not  to  do  any  work  at  the  tnnnel  on 
the  day  he  was  Injured,  an  ammded  pleading 
was  filed.  ISia  statement  In  the  original  an* 
Bwer  was  supplemented  by  a  oontradlcti<»i  of 
the  testimony  of  Walton,  who  declared  that 
when  Hartman  was  hurt  he  had  with  him 
only  a  pofdcet-knlf^  a  screw-driver  and  a  pair 
<tf  pliers,  when  the  tudmony  of  Harris  Is  to 
the  effect  that  after  the  aoddent  a  grip  fnU 
of  electricdan'B  totAn  was  ftnittd  near  ttie  place 
of  the  injury.  From  this  conflicting  testi- 
mony the  jury  evidently  concluded  that  Hart- 
man was  directed  by  Walton  to  perform  the 
services  in  which  he  was  engaged  when  he 
was  hurt 

The  plaintiff's  testiuKMiy  tends  to  show 
that,  though  Hartman  was  employed  by  the 
d^endant  as  an  electrician's  helper,  be  was 
not  a  Journeyman,  and  bad  but  little  knowl- 
edge of  electricity,  or  of  the  dangras  incident 
to  the  business.  Tbe  defendant's  testimony 
Is  to  the  effect  that  the  deceased  was  an  ex- 
perioiced  workman,  vrtio  knew  and  appre- 
ciated the  hazards  which  he  was  liable  to. 
encounter  in  bis  enqiloyment.  The  totlmony 
is  also  contradictory  as  to  Aether  or  not  it 


was  essential  that  Hartman  should  have  had 
a  helper  when  he  was  hurt.  The  foregoing 
Is  believed  to  be  a  fair  epitome  of  the  testi- 
mony applicable  to  the  question  involved, 
and  based  thereon  it  Is  argued  that  the  Judg- 
ment rendered  herein  Is  erroneous,  since  the 
evidence  oSered  fails  to  show  that  the  de- 
fendant's negligence  was  the  proximate  cause 
of  the  injury. 

It  will  be  remembered  that  Walton,  the  de- 
fendant's agent,  furnished  Hartman,  to  be 
used  at  the  dump,  a  button  switch,  the  signals 
of  which  were  false.  Whether  or  not  this 
switch  shut  off  the  current  from  the  side  wire 
to  which  the  six  electi-lc  lights  were  attached 
does  not  appear  from  the  testimony.  That 
this  switch  was  defective  tends  to  show  that 
the  defendant  was  careless  in  the  selection 
of  instriimentalitlra,  which  negligence  may 
have  been  the  proximate  cause  of  Hartman's 
Injury.  It  is  possible,  however,  that  in  in- 
stalling the  butttm  switch  Hartman  may  have 
neglected  to  turn  the  signal  disc  so  as  prop- 
erly to  Indicate  Uie  condition  of  the  elec- 
trical current  on  the  dump  line,  fmn  which 
supposed  circumstance  his  incompetence 
might  reasonably  have  been  inferred,  thus  af- 
fording a  reason  for  the  necessity  of  furnish- 
ing him  with  additional  help,  the  defendant's 
failure  to  supply  which  may  also  have  been 
the  proximate  cause  of  the  injury.  When 
there  are  two  or  nuHre  probable  causes  of  an 
injury,  the  question  sOionld  be  submitted  to 
the  jury.  BUlff  v.  O.  R.  &  N.  Go.,  B3  Or.  86, 
76,  96  Paa  76;  Palmer  v.  Portland  Ry.,  h.  & 
P.  Co.,  66  Or.  262.  268,  108  Pae.  211;. Doyle 
T.  Southern  Pac.  Oo.,  06  Or.  496,  616, 108  ^ac. 
201;  Smith  V.  Southern  Pac.  Co.,  68  Or.  22, 
31,  113  Pac  41,  Ann.  Gas.  1D13A,  434: 
Graves  v.  Portland,  etc,  P.  Co.,  66  Or.  232, 
242, 134  Pac.  1;  Gynther  t.  Brown  &  McOabe, 
67  Or.  310,  31S,  134  Pac:  1186. 

It  Is  believed  that  there  was  evldoice  tend- 
ing to  show  that  the  deceased  was  Incompe- 
tent, and  that  theref<ae  he  should  have  bad 
help,  which  afforded  evidence  of  a  problem- 
atical primary  cause  sufficient  to  be  submitted 
to  the  Jury,  and  that  in  denying  the  motion 
for  a  Judgment  of  nonsuit,  and  in  refusing 
to  direct  a  verdict  for  the  defoidant;  no  er- 
rors were  ovnmltted.  Otbet  errors  are  as- 
signed, but  they  are  deemed  to  be  ImmateriaL 

It  follows  that  the  judgment  should  be  af- 
firmed ;  and  tt  la  so  ordered. 

BEAN,  EAEIN,  and  HARRIS,  JJ.,  concur. 


MARTIN  V.  FLISTGHER. 

(Supreme  Court  of  Oregon.   July  27,  1016.) 

1.  Landlobd  and  Tbhakt  9=3233— Action 
TOB  Rent— Beasonablb  Rent. 

A  complaint  in  an  action  for  rent,  which 
alleges  that  plaintiff  leased  to  defendant  for  a 
season  a  63-acre  tract,  that  defendant  agreed  to 
farm  the  tract  and  pa;  as  rental  $4  per  acre 
for  46  acrea  of  tillable  land  and  the  cuitomary 
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rental  for  11.5  acres  of  hops,  and  that  the  cas- 
tomar;  rental  of  bop  yards  was  half  ol  the 
proceeds  of  the  sale  of  the  hops  after  a  specitied 
deduction  for  the  cost  of  raising  and  baling,  and 
which  Bets  forth  the  amount  of  hops  produced, 
states  a  cause  of  action  for  the  reasonable  rent 
of  the  bop  tract,  and  not  for  the  amount  of 
rent  shown  to  be  due  by  custom,  and  a  charge 
authorizing  a  recovery  only  on  pnxtf  of  a  cus- 
tom as  to  rentals  was  erroneous. 

[Ed.  Xote.— Fcnr  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  fS  4B.  84(M»44;  Dec.  Dig. 

2.  Landlobd  and  Tenant  «»61— -Action  tob 

Bent—Kstopfix. 
Where  a  widow  leased  land  assigned  to 
her  aa  dower,  though  subsequently  tlie  assign- 
ment was  declared  illegal,  the  tenant  was  estop- 
ped to  deny  that  the  widow  had  title  to  tne 
premisea  or  the  rignt;  to  rent  the  same;  the 
tenant  not  being  ousted  from  the  premises  nor 
compelled  to  pay  rent  to  any  other  person. 

[Eid.  Note. — For  other  casest  see  Landlord  and 
Tenant,  Cent.  Dig.  H  151,  152.  187-li)U;  Dec- 
Dig.  «=»tfl.] 

3.  Landlobd  and  Tenant  «=>23^0— Action 
FOE  Kekt  —  Complaint  —  Kvidencb  — 

"USDAX" — "CuSTOMAEr" — "REASONABLE." 

A  complaint,  in  an  action  for  rent,  which 
alleges  that  piaintid'  let  to  defendant  a  specined 
tract  and  that  defendant  agreed  to  pay  as  rental 
m  per  acre  for  a  part  of  tlie  land  and  the  cus- 
tomary rental  for  a  hop  tract,  justihes  evi- 
dence of  the  reasonable  rental  value  of  the  bop 
tract,  as  against  the  objection  that  plaintilf 
sought  a  recovery  for  rental  as  fixed  by  cus- 
tom ;  there  being  a  close  relation  between  the 
words  "customary,"  "usual,"  and  "reasonable" 
(citing  6  Words  and  Phrases,  p.  438;^). 

[£d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  CenL  Dig.  SS  d04-UZ5 ;  Dec  Dig.  <3=» 

4.  Affbal  and  Eebob  «=»1175— Questions 
Keviewable— DiaposmoH  or  Case  on  Ap- 
peal—Constitutional Pbovisionb. 

Tbe  Supreme  Court,  on  appeal  from  a  judg- 
ment for  detendant  in  an  action  for  rent,  must, 
under  Const,  art.  7,  8  3,  as  amended  in  lUlU 
(see  Laws  1811,  p.  7),  find  the  reasonable  rental 
value  ot  the  land  from  all  the  evidence  in  the 
record,  where  the  complaint  seeks  a  recovery  for 
the  reasonable  rental  valae. 

[Ed.  Note^ — SV>r  other  cases,  see  Appeal  end 
Error,  Cent.  Dig.  H  4o73-l&87 ;  Dec.  Dig.  «s> 
1175.] 

6.  Landlobd  and  Tenant  €=>64— -Title  or 
Landlobd— KiGHi  of  Tbnant  to  Question. 
Une  who  holds  as  tenant  of  another,  by 
treating  with  her  and  tryiag  to  settle  with  ber 
attorney  in  fact  when  the  time  came  to  make 
a  settlement,  is,  under  L.  O.  L.  g  subd.  6, 
precluded  from  questioning  the  landlord's  title. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §g  171,  177-180;  Dec.  Dig. 
«=>64.] 

6.  DowEE  i©=»107— Action  fob  Rent— Liabil- 
ity OF  Tenant. 

L.  O.  L.  $  7297,  entitles  a  widow  to  dower 
in  lands  of  wbich  her  husband  died  seised,  and 
authorizes  her  to  contiTiue  to  occupy  the  lands 
or  receive  half  of  the  rents  so  long  as  the  belie 
or  others  interested  do  not  object,  without  hav- 
ing dower  assigned.  Dower  was  assigned  to  a 
widow,  who  leased  the  property  assigned  to  a 
tenant.  Subsequently  tbe  assignment  was  set 
aside,  and  new  commissioners  were  appointed  to 
make  a  new  admeasurement,  which  was  con- 
firmed nearly  a  year  later.  No  one  objected  to 
the  wMow's  receiving  the  rent  of  the  land  first 


assigned  to  ber,  but  all  acquiesced  therein.  The 
executor  testUied  that  the  estate  did  not  claim 
or  collect  any  of  the  rent.  Held,  that  the  widow 
was  entitled  to  collect  the  rent. 

[Ed.  Note.— For  other  caaea,  see  Dower,  Cent. 
Dig.  8$  1U(^188;  Dec  Dig.  «=»107.] 

D^rtment  2.  Appeal  from  Circuit  Court, 
Yamhill  County;  Webster  Holmes,  Judge. 

Action  by  Catherine  E.  Blartin  against 
Henry  Lee  Fletcher.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Bevexsed,  and 
judgment  directed  for  plaintiff. 

Action  to  recover  rent  of  land.  Verdict  for 
defendant.   Plaintiff  appeals. 

Plaintiff  alleges,  in  substance,  that  about 
April  1,  1Q1&,  she  leased  to  defeiidant  for 
the  season  of  1913  a  63-acre  tract  of  land, 
kuowu  as  the  "Fletcher  farm,"  situate  about 
two  miles  from  McilimivlUe,  Yamhill  county, 
Or.,  which  he  agreed  to  farm  aud  to  pay  the 
fohowing  rental,  to  wit,  $4  per  acre  for  45 
acres  of  tillable  laud,  aud  the  "cut^tomary 
rental"  for  11.5  acres  of  hops  growing  on  the 
place;  that  the  customary  rental  for  hop 
yards  in  that  vicinity  was  oue-iialf  of  the 
proceeds  of  the  sale  of  the  bops  after  deduct- 
ing seven  cents  per  pound  for  the  expense  of 
raising  and  baling  them;  that  defendant 
harvested  and  baled  11,000  pounds  of  hops  on 
the  tract  which  were  sold  for  21  cents  per 
pound,  claiming  $895  as  the  amount  due. 
Defendant  denies  the  leasing  of  the  premises 
from  plaintiff,  and  asserts  that  'they  were  a 
part  of  tbe  estate  of  John  H.  Martin,  deceased, 
"Which  estate  is  In  process  of  administration 
in  Polk  county,  Or. ;  that  appellant's  dower 
in  said  'Fletcher  farm'  was  not  assigned  un- 
til after  this  suit  was  filed  aud  the  crop 
season  of  1913  was  past;  that  respondent 
had  held  the  praises  from  year  to  year  un- 
der bis  grandfather,  the  said  J<^  S.  Martin, 
aud  since  his  death,  under  the  executors  of 
his  grandfather's  estate;  and  that  his  hold- 
ing during  the  term  mentioned  in  the  com- 
plaint was  under  the  executors,  to  wlunn 
alcme  he  was  accountable  for  the  i&iV  In 
the  reply  appellant  set  up  an  estoppri  based 
upon  the  alleged  contract  and  relation  of 
landlord  and  tenant  between  lyvellant  and 
respondent  The  record  shows  tint  on  Feb- 
ruary 3,  1913,  the  county  court  of  P<dlE  coun- 
ty, Or.,  assisted  a  certain  68-acre  tract  oat 
of  the  "Fletcher  farm"  to  plaintiff  as  dowor; 
that  tliereaftar  oa.  May  31^  1813,  after  ot^eo- 
tlons,  this  first  assignment  of  dower  waa  de- 
clared lll^;al  and  was  set  aside  by  the  same 
court,  and  new  caamla^oners  appointed  to 
make  a  new  admeasarement,  wbiidi  aeomd 
admeasurement  was  confirmed  and  the  dower 
dually  legally  assigned  on  Janoary  22,  1914. 
Upon  the  trial  before  the  Gonrt  and  Jury, 
plalntUE  Introduced  erldenee  tg"dHng  to  sup- 
port the  allegattons  ot  the  eoai^latot,  The 
testimony  of  defendant  tended  to  show  tbat 
there  was  no  fixed  "customary  rental"  for 
hop  yards  in  that  vicinity ;  that  tbey  wen 
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mated  upon  dlffereut  terms,  some  for  the 
rmt&I  as  ctolmed  plaintiff,  and  otbere  for 
a  <»e-flftli,  a  one-fourtb,  and  a  ooe-thlrd 
share  of  Oxb  crop. 

James  McCain  and  James  £7.  Burdett,  both 
of  McMlnnville  (McCain.  Vinton  &  Burdett,  of 
McMlnnvIUe,  on  the  brief),  for  appellant  L. 

Ij&nge  and  Eail  Nott,  both  of  McMinnrille 
(Lange  &  Nott,  of  McMlnnTille,  on  the  brief), 
for  respondent 

BBAM,  J.  (after  stating  the  facts  as  above). 
Eleven  errors  are  assigned,  but  we  deem  It 
necessary  to  consider  only  the  principal  ones. 

[1]  The  trial  court  construed  the  complaint 
as  pleading  a  custom  as  a  basis  for  plaintiff's 
cause  of  action,  and  refused  to  allow  the  evi- 
dence to  be  considered  as  shoning  a  reason- 
able rental  or  any  other  rent  or  amount  dif- 
flnrent  from  that  claimed  in  the  complaint 
The  court  Instructed  the  Jury,  among  other 
things,  to  the  effect  that  the  plaintiff  relied 
upon  an  express  contract,  stating  its  terms, 
and  further  that,  before  the  Jury  could  Qnd 
for  the  plaintiff,  tliey  must  find  by  the  great- 
er weight  of  the  evidence  that  the  terms 
named  were  what  were  agreed  upon  between 
Uie  parties;  aud  also  that  plaintiff  was 
bound  to  prove  a  custom,  as  to  rental,  In  the 
vidnl^  wlil<A  was  "anlform  and  general  in 
tiiat  otnnmunlty,  and  cannot  by  a  few  Isolated 
caaen,  such  aa  the  plaintiff  claims  here,  but 
it  must  hare  been  general  and  uniform,  and 
the  plaintiff  Is  bound  to  establlah  that  to 
your  satlatectlon  by  the  greater  w^ght  of 
the  evidence,  and,  unless  she  has  done  ao, 
your  verdict  mnild  bave  to  be  fw  the  defend- 
ant And  yon  wiU  not  confuse  yoar  minds 
with  any  question  of  equity  or  folr  dealing 
brtween  these  parties,  with  reference  to  the 
rent."  This  instruction  practically  took  the 
case  from  the  Jur?.  Tbe  putport  of  the 
charge  to  which  an  exception  was  saved  was 
that,  before  plaintiff  could  recover,  the  Jury 
must  find  that  the  parties  agreed  upcm  the 
amount  or  share  <tf  rait  As  we  understand 
the  case,  there  wiM  an  agreement  of  leasing 
the  land,  but'  the  question  of  tbe  customary 
rental  for  hnp  land  was  not  settled.  The  ftict 
that  plaintiff  claimed  more  than  a  reasonable 
value  would  uot  debar  her  from  recovering 
a  fair  amount 

[2]  Plaintiff  requested,  and  the  court  re- 
fused to  Instruct  the  Jury,  in  effect,  that: 

"If  yon  find  that  the  defendant  entered  into  an 
AKr«>eineDt  with  the  plaiutiff  whcrehy  the  dp- 
fendant  rented  from  the  plaintiff  the  real  prem- 
ises de8cril>ed  in  tbe  complaint  and  held,  used, 
and  occupied  nid  rsal  preraisea  uodw  such 
contract  diiriag  the  said  season  of  1913,  and 
was  not  otifited  frnm  said  premines  or  compelled 
to  pay  rent  to  any  other  person  for  tbe  use 
thereof,  then  tbe  defendant  is  eotnpped  from  de- 
nying that  the  plaintiff  had  title  to  said  prem- 
ian,  or  the  right  to  rent  the  same  to  him  for  the 
said  crop  seoiton  of  1013,  and  yon  will  find  in 
favor  of  the  plaintiff." 

We  think  the  plalnttff  was  entitled  to  the 
substance  of  the  requ^ed  charge; 
140  r.- 57 


[3]  The  court  rejected  proof  upon  the  croas- 
examinatlcm  of  defendant's  witnesses  toid- 
Ing  to  show  a  reasonable  rwtal  value  of  the 
land,  stating  that  the  only  matter  at  Issue 
was  the  customary  rentaL  Plaintiff's  coun- 
sel duly  objected  and  saved  an  exception  to 
all  the  rulings.  We  think  tbe  language  of 
the  complaint  led  the  court  to  give  an  er- 
roneous construction  thereof,  and  prevented 
the  real  question  from  being  submitted  to 
the  Jury.  While  we  believe  It  Is  better  for 
the  pleader  to  follow  the  beaten  path  and 
not  search  for  synonyms,  we  understand  the 
complaint  was  Intended  to  State  that  the  caa- 
tract  of  leasing  was  to  be  for  a  reasonable 
rent  The  evidence  of  plalnttff  was  in  much 
the  same  language.  Search  the  dictionary 
and  text-books,  and  we  find  there  Is  a  close 
relation  between  the  words  "customary," 
"usual,"  and  "reas<mable."  See  26  Cya  819, 
as  to  the  market  value  or  that  fixed  in  tbe 
"usual"  and  ordlhary  course  of  trade.  See, 
also,  5  Words  and  Phra&es,  p.  4383. 

By  his  evidence  the  defendant  practically 
admits  that  it  was  agreed  that  he  should  pay 
plaintiff  $4  per  acre  for  the  tillable  land  not 
in  hops.  This  part  of  the  case  seems  to  have 
been  overlooked,  and  plaintiff  recovered  noth- 
ing. The  Jury  should  have  been  Instructed, 
In  case  they  found  there  was  a  leasing  by 
plaintiff  to  defendant,  to  ascertain  tbe  cus- 
tomary or  reasonable  rental  value  of  the 
land.  The  judgment  will  therefore  be  re- 
versed. 

[♦]  We  are  governed  by  section  3,  art.  7, 
of  the  Constitution,  as  amended  in  1910  (see 
lAWB  1911,  p.  7),  which  dlrecte: 

"Until  otherwise  provided  by  law,  upon  ap- 
peal of  any  case  to  the  Supreme  Court,  either 
party  may  have  attached  to  the  bill  of  excep- 
ti<m8  the  whole  testimony,  the  instructions  of 
the  court  to  the  jury,  and  any  other  matter 
material  to  the  decision  of  tbe  appeal.  If  the 
Supreme  Court  shall  be  of  opinion,  after  con- 
sideration of  all  tbe  matters  thus  submitted, 
that  the  Judgment  ot  the  court  appealed  from 
was  such  as  should  have  been  reniiered  in  the 
ca?e,  such  jud^tuent  shall  be  affirmed,  notwith- 
Btanding  any  error  committed  during  the  trial ; 
or  if,  in  any  respect,  tbe  jadsment  appealed  from 
should  be  changed,  and  the  Supreme  Court 
shall  be  of  opinion  that  It  can  determine  what 
judgment  should  have  been  entered  in  the  court 
below,  it  Rhnll  direct  such  judfrment  to  be  en- 
tered in  tbe  same  manner  and  with  like  effect  as 
decrees  are  now  entered  in  equity  cases  on  ap- 
peal to  the  Supreme  Court" 

This  court  should  find  the  reasonable  rent- 
al value  of  the  laud  from  all  the  evidence 
which  is  contained  in  the  record. 

[6]  Defendant  recognized  that  he  was  hold- 
ing as  tenant  of  pliilntlff  by  treating  with 
her,  and,  when  the  time  came  to  make  set- 
tlement, tried  to  settle  with  her  attorney 
In  fact,  and  is  precluded  from  questltmlng 
her  title.  Jones  v.  Dove,  7  Or.  467,  472; 
section  798,  fiubdtv.  5,  I*  O.  L. 

[•]  Section  7207,  L.  0.  L.,  entitles  the  wid- 
ow to  dower  In  tbe  lands  of  wblch  her  bus- 
baud  died  Mlaed,  and  she  may  continue  to 
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oecnpy  the  same  with  the  chfldren  or  other 
heirs  the  deceased,  or  may  receive  one- 
half  the  rents,  Issues,  and  profits  thereof  so 
lone  as  the  heirs  or  others  Interested  do  not 
object,  without  havli^  the  Atmer  assigned. 
Hence  It  was  inunaterlal  that  the  first  as- 
signment of  dower  was  set  aMde,  a  change 
made,  and  the  admeasurement  not  complete 
until  aftermrd.  No  one  appears  to  have  ob~ 
Jected  to  the  widow  receiving  the  rents,  but 
all  seem  to  have  acquiesced  therein.  The  ex- 
ecutor of  the  will  testified  that  the  estate  did 
not  claim  or  collect  any  at  the  rent  of  plaln- 
tlfTs  dower  land  for  the  year  1913.  From 
the  erldfflice  It  appears  that  a  survey  show- 
ed there  were  43.7  acres  of  tillable  land  be- 
sides the  hop  yard,  which  at  ¥4  per  acre 
amounts  to  $174.80.  Oliere  were  raised  on 
the  land  7^4  pounds  of  hops  which  were 
sold  at  21  cents  per  pound,  making  f 1,542^. 
Defendant  and  his  witnesses  state  that  the 
center  of  the  tract  of  hops  was  poor  and  a 
little  wet;  that,  while  it  was  good  land,  it 
was  not  80  good  hop  land ;  that  the  remain- 
der was  fairly  good.  This  evidence  seems 
reasonable  and  fair.  The  evidence  of  Mr. 
A.  M.  Peery,  plaintiff's  agent,  was  to  the  ef- 
fect that  It  was  agreed  that  defendant  would 
pay  the  customary  rental,  which  he  told  de- 
fendant he  understood  to  be  the  seven-cent 
proijosltion  stated  above.  His  evidence  does 
not  go  to  the  point  that  defendant  agreed  to 
this,  so  the  Initiatory  pleading  and  the 
proof  leaves  the  reasonable  value  to  be  de- 
termined. Taking  all  the  evidence,  we  be- 
lieve that  one-fourth  part  of  the  amount  for 
which  the  crop  of  hops  was  sold,  or  $385.68, 
would  be  a  fair  rental  for  the  hop  tract. 
Tlie  fact  that  defendant  had  rented  the  land 
of  his  grandfather  for  less  would  not  con- 
trol. Neither  would  the  good  price  of  hops 
for  that  year  govern  in  the  matter.  We  do 
not  fix  the  highest  or  the  lowest  figures. 
Neither  la  the  field  of  hops  the  best  nor  the 
poorest. 

The  above  sum  added  to  $174.80  makes  a 
total  of  $560.38,  the  amount  for  which  Judg- 
ment should  be  ^tered  In  favor  of  plaln- 
tur,  which  Is  directed  to  be  so  entered. 


MOORE,  C.  J.,  and  EAKIN  and  HARRIS, 
JJ^  concur. 


LINTHIOUM,  County  Treasurer,  v.  SCHOOL 
DIST.  NO.  4  OF  CHOCTAW 
COUNTY.    <No.  7188.) 

(Supreme  Court  of  Oklahoma.  Aug.  T,  lOlS.) 

(Bylldbut  hv  the  Oomi.) 

1.  CoNSTTrnxioNAL  Law  ®=»31 — Opebaiton— 
Selit- Executing  Pbovisions. 

The  amendment  to  tbe  Constitution,  adopt- 
ed at  an  idectlon  held  on  August  5, 1913,  known 
as  section  12a  of  article  10,  which  provides: 
"All  taxes  collected  for  tbe  maintenance  of  th* 


common  schools  of  the  state,  and  which  are 
levied  upon  the  property  of  any  railroad  com- 
pany, pipe  line  company,  telegraph  compau}'.  or 
upon  the  property  of  any  public  service  corpora- 
tion wbicn  operates  In  more  than  one  county 
in  thi»  state,  shall  be  paid  into  the  common 
school  fund  and  distributed  as  are  other  common 
school  funds  of  this  state"— ia  not  self-executing 
by  its  own  express  terms;  nor  can  it  be  gi^fin 
effect  by  the  aid  of  any  constitutional  provi- 
sion or  legislative  enactment  in  force  at  tbe 
time  of  its  adoption. 

lEd.  Kote.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  32;  Dec.  Dig.  <&=>3L] 

2.  CONBTITUTIONAI.  LAW  <8=»24— AlIKNDMENT 
NOT  SBLT-BZaCUTIHG— EiimCT  OH  BZUTHIO 

Laws.  „      .    .  , 

Wlien  an  amendment  to  a  Constitution  la 
not  self-executing  by  Its  own  terms,  and  it  can- 
not be  given  effect  by  tbe  aid  of  any  conatita- 
tlooai  provision  or  legislative  enactment  in  force 
at  the  time  of  its  adoption,  former  constitution- 
al provisions  and  leginlative  enactments  are 
not  affected  thereby,  and  remain  in  force  until 
the  amendment  is  vitalized  by  l^islative  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  21-29;  Dec.  Dig.  •=» 

24.] 

Error  from  District  Court,  Choctaw  Coun- 
ty ;  C.  E.  Dudley,  Judg& 

Action  by  School  District  No.  4  of  Choo 
taw  County  against  Ed  Unthlcum,  as  Treas- 
urer of  Choctaw  County.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

S.  P.  Freellng,  Atty.  Oen.,  J.  H.  Mlley, 
Asst  Atty.  Gen.,  and  R.  K.  Warren,  Co.  Atty., 
of  Hugo,  for  plaintiff  in  error.  R.  E.  Ste- 
phenson, of  Hugo,  for  defendant  in  error. 
Rice  ft  Lyons,  of  Tulsa,  Clarence  Davis,  of 
Sapulpa.  and  0.  O.  Blake  and  J.  Q.  Gamble 
both  of  El  Reno,  amid  curltt. 

EANB,  O.  J.  Tbia  was  a  suit  In  equity, 
commenced  by  Sdiool  District  No.  4  of 
Choctaw  county,  the  defendant  In  error  here* 
In,  as  plaintiff,  against  Bd  Unthlcum,  as 
county  treasurer  of  said  connty,  the  plaintifl 
In  error  taertin,  as  deftodant,  for  the  pnr^ 
pose  of  enjoining  the  defendant  as  treasum 
from  paying  Into  the  common  wAiool  fund  of 
tbe  state  certain  moneys  otdlected  by  him  fOr 
the  support  of  the  common  Bdiools.  Upon  trial 
to  the  conrt  tbe  relief  prayed  for  was  grant- 
ed, to  reverse  whl<fli  action  this  proceeding 
In  error  was  commenced.  For  conrenloic^ 
hereafter  the  parties  vrlll  be  referred  to  as 
"plaintiff"  and  'Mefnidant,"  respectively,  ta 
accordance  with  their  designation  In  tbe 
trial  court. 

[1]  It  seems  that  the  money  Involved  came 
into  the  hands  of  the  defendant  fhrou^  a 
tax  levy  made  pursuant  to  article  8  <^  chap- 
ter 72,  Rfv.  Laws  1910,  as  amended  by  chap- 
ter  195,  Session  Laws  1913,  and  that  the  coun- 
ty treasurer  is  of  tbe  oidialon  that  be  la  re- 
quired to  pay  the  same  into  tbe  commooi 
school  fund  of  the  state,  to  be  distributed  as 
other  conmirai  school  funds  fif  tbe  state,  hj 
virtue  of  an  amendment  to  the  Constitution, 
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adopted  at  a  apectal  electton  held  on  tbe  Stb 
day  of  August,  1913,  designated  section  12a 
of  article  10,  which  reads  as  follows: 

**A11  taxea  collected  for  the  maintenance  of  the 
common  scboots  of  this  state,  and  which  are 
levied  upon  the  property  of  any  cailroad  com- 
pnny,  pipe  line  company,  telegraph  company, 
or  upon  the  property  of  any  public  service  cor- 
IwratioQ  which  operates  in  more  than  one  coun* 
ty  in  this  state,  shall  be  paid  into  the  common 
school  fund  and  distributed  as  are  other  com- 
mon school  funds  of  this  state." 

On  the  other  hand,  the  main  contention  on 
the  part  of  plaintiff  Is  that  8ecti<m  12a,  su- 
pra, Is  not  self-executing,  and  therefore  the 
funds  collected  by  the  county  treasurer  hav- 
ing been  levied  for  school  district  purposes 
should  be  distributed  In  pursuance  to  the 
Ckinstltutlon  and  lews  of  the  state  as  ttiey 
existed  prior  to  the  adoption  of  section  12a, 
supra.  This  latter  contention.  It  seems  to  us, 
iB  well  taken.  Section  12a  Injects  such  a 
new,  If  not  discordant,  element  Into  the  ays- 
tern  of  taxation  for  common  school  purposes, 
formerly  designed  by  the  Constitution  and 
the  legislation  enacted  for  the  purpose  of 
vitalizing  Its  proTledona,  that  It  Is  impossible 
to  conclude  that  the  people  In  adopting  said 
section  12a  Intended  It  to  go  Into  effect  with- 
out the  aid  of  additional  legislation.  As  was 
said  In  Bx  parte  Wagoner,  21  OfeL  S8,  9S  Fac. 
435,  18  Ann.  Cas.  197: 

"Our  Constitution  contains  many  Instances 
of  nonself-execating  provisions.  In  these  caaes 
tbere  is  always  some  indication  that  some- 
thing is  left  for  the  Legislature  to  do,  or  there 
Is  something  In  the  nature  ot  the  provision 
that  renders  sndi  legislation  necessary." 

In  the  provision  Involved  herein,  there  are 
many  Indlcatfmis  that  something  was  left  for 
the  Le^slatnre  to  do,  and  there  are  many 
things  In  the  nature  of  the  provision  that 
render  additional  I^slatlon  necessary.  The 
scheme  of  taxation  fi>r  the  support  of  the 
common  schools  ot  the  state,  prior  to  the 
adoption  of  section  12b,  may  be  briefly  out- 
lined as  follows: 

(1)  Section  8,  art  U,  Williams^  Oonst, 

provides  that: 

"The  interest  and  Income  of  the  permanent 
school  fund,  the  net  income  from  tbe  leasing  of 
public  lands  which  have  been  or  may  be  granted 
by  the  United  States  to  Uie  state  for  the  use 
and  benefit  of  tbe  common  acboola,  t<«cther 
with  any  revenncs  derived  from  taxes  author- 
ized to  be  levied  for  such  purposes,  and  any  oth- 
er sums  which  may  be  added  thereto  by  law, 
shall  be  used  and  applied  each  year  for  the 
benefit  of  the  common  schools  of  the  state,  and 
shall  be,  for  this  purpose,  apportioned  among 
and  between  all  the  several  common  school  dis- 
tricts of  the  state  in  proportion  to  the  school 
population  of  the  several  districts." 

(2)  Section  9,  art  10,  Williams'  Const, 
provides  that  any  county  may  make  a  levy 
of  not  exceeding  one  mill  In  aid  of  the  com- 
mon schools  of  the  county.  The  same  sec- 
tion limits  the  levy  of  taxes  on  an  ad  valorem 
basis  to  "not  more  than  five  mills  on  thw 
dollar  for  school  district  purposes,  for  sup- 
port of  common  schools;  provided,  that  the 
aforesaid  annual  rate  tor  school  purposes 
may  be  Increased  by  any  school  district  by 


an  amount  not  to  exceed  ten  mills  on  the 
dollar  valuation,  on  condition  that  a  majori- 
ty of  the  voters  thereof  voting  at  an  election, 
vote  for  said  Increaae." 

(3)  Pursuant  to  the  power  conferred  by 
aectlon  8,  art  11,  snpra,  to  lay  a  piMrtton  of 
the  ad  valorem  tax  upon  all  tbe  taxable 
property  In  the  state  to  be  applied  in  aid  of 
tbe  common  schools,  the  Leglslatore  (section 
7874,  Rev.  Laws  191(9  aathorlzea  the  levy  of 
ad  valorem  tax  ot  one-fourtli  of  one  mill  on 
all  the  property  ot  tbe  state  for  the  aid  of 
the  common  schools  thereof. 

(4)  Pursuant  to  tliat  part  of  section  8,  art 
11,  Const,  whldi  provides  that  "any  other 
sums  which  may  be  added  1^  law  to  the 
interest  and  income  ot  Qie  permanrat  school 
funds,"  etc.,  shall  be  used  and  applied  each 
year  tor  the  beneflt  of  tbe  common  schools 
ot  the  state,  the  Legislature  provided  (sec- 
tion 7815,  Rev.  Laws  1910)  that  the  pro- 
ceeds ot  all  moneys  collected  from  floes,  for- 
fdturee,  escheats,  penalties,  proceeds  from 
the  sale  of  estrays,  and  all  moneys  collected 
from  marriage  licenses  ^all,  together  with 
a  school  tax  to  be  levied  by  the  board  of 
county  commissioners,  constltnte  a  county 
school  fund. 

(5)  Pursuant  to  section  9,  art  10,  ot  the 
ConaUtutlon,  the  Legislature  (section  7376, 
Rev.  Laws  1910,  as  amended  by  section  1, 
c.  195,  Session  Laws  1913)  provided  for  the 
levy  ot  an  ad  valorem  tax  ot  not  to  exceed 
one  mill  upon  all  the  taxable  property  In  the 
county  for  the  aid  of  the  common  schools  of 
the  county. 

(8)  By  arUcIe  8,  c,  72,  Rev.  Laws  1910, 
the  Legislature  also  provided  for  the  school 
districts  of  the  state  a  uniform  system  of 
government.  Invested  with  power  to  levy 
taxes  for  school  district  purposes  to  supple- 
ment the  funds  and  efforts  of  the  state  to 
maintain  the  public  school  system.  A.,  T. 
&  S.  F.  Uy.  Co.  V.  State,  28  Okl.  94,  113 
Pac.  021,  40  L.  R.  A.  (N.  S.)  1. 

Section  7378  ot  said  article  8  requires  the 
board  of  education  In  each  city  and  the  di< 
rectors  ot  each  school  district  to  meet  on  tbe 
first  M(»day  in  July  ot  each  year,  and  make 
out  an  itemized  statement  of  the  fiscal  con- 
dition of  their  respective  municipalities  and 
ot  the  estimated  peeds  thereof  for  the  cur- 
rent expenses  <»E  Uie  ensuing  fiscal  year— 

wbirh  "estlmati  shall  show:  First,  an  mm- 
peoded  balance  on  hand  of  tbe  levy  for  any 
previous  year  or  years  for  current  expense  pur- 
poses; second,  tbe  estimated  Income  of  the  mu- 
nicipality from  all  sources  other  than  from  ad 
valorem  taxation  and  such  estimated  income  tot 
school  district  purposes  shall  include  the  appor- 
tionment of  the  income  from  the  common  school 
fitnd,  based  on  the  distribution  for  the  next 
precedinfc  fiscal  year;  third,  an  itemized  es- 
timate of  the  amount  necessary  for  the  cur- 
rent expenses  of  each  such  municipality  for  the 
ensuing  fiscal  year;  fourth,  the  amount  nec- 
essary for  a  dnking  fund,  sufflrient  to  pay  at 
maturity  all  bonded  indebtedness  of  such  munic- 
ipality;  fifth,  the  amount  ncc-essary  to  pay  the 
interest  ooiipoos  falling  due  on  its  outstanding 
indebtedness." 
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The  same  sectfon  requires  nld  estimate  so 
made  out,  as  soon  as  completed,  to  be  certi- 
fied to  the  ezdae  board  of  the  cotmty. 

Section  7380  empowers  the  excise  board  to 
revise  and  correct  any  estimate  certified  to 
them,  and  to  approve  soch  estimate,  It  tbe 
same  shall  be  wltfaln  the  limit  for  carrent  ex- 
penses provided  by  law;  and  after  having  as- 
certained the  assessed  valoatton  of  property 
taxed  ad  valorem  In  the  county  and  in  each 
municipal  subdivisloQ  thereof  and  the  proba- 
ble Income  of  the  cxmnty  and  of  eadi  mtmlcl* 
pal  subdivision  thereof  from  all  sources,  oth- 
er than  ad  valorem  taxation,  they  shall 
make  the  levy  therefor,  adding  thereto  the 
amount  ascertained  to  be  necessary  for  a 
sinking  fond,  which,  with  the  money  already 
In  audi  fond,  aihall  be  sufficient  to  pay  at 
maturity  all  bonded  indebtedness  of  such 
municipality,  and  fbr  tJbe  Interest  coupons 
falling  due  on  the  outstanding  bonds  of  such 
munldpalitf.  The  levies  so  made  by  tbem 
shall  be  certified  to  the  county  clerk,  who 
■lull  extend  the  same  upon  tbe  tax  ndL 

Section  7S81  provides  that: 

"If  any  estimate  certified  to  the  excise  board 
for  the  current  expenses  of  any  county,  city, 
incorporated  town,  township  or  school  district 
shall  exceed  tbe  limits  prescribed  by  the  first 
section  of  this  article  (the  five  mill  limit 
imposed  by  section  9,  art.  10,  Const.),  and 
the  excise  board  shall  be  of  tbe  opinion  tbat  such 
excess  is  reasonably  necessary  for  tbe  current 
expenses  of  the  municipalitv  for  which  the  same 
is  prepared,  tbey  shall  enter  snch  fact  upon 
the  record  of  their  i>roceedings  and  shall  give 
notice  by  publication  in  one  issue  of  some  news* 
paper  iirinted  in  the  county  that  a  special  elec- 
tion will  be  held  *  in  the  county,  city,  town, 
township  or  school  district,  as  the  case  may  l>e, 
on  the  second  Tuesday  after  the  first  Monday  | 
in  August  next  thereafter,  for  the  purpose  of; 
submittinf;  to  the  qualified  electors  of  su<^  coon- 
tj,  city,  town,  township  or  school  district,  tbe  r 
question  of  making  sucn  increased  levy.    Such ; 
election  shall  be  held   •   •   •   under  the  provi- 
sions  of  this  act,  the  amount  of  each  proposed 
levy  shall  be  printed  upon  the  ballot,  with  the 
words,  'For  the  Levy'  and  'Aftainst  the  Levy,'  i 
to  tbe  left  of  which  shall  be  printed  a  square  in  I 
which  tbe  elector  shall  stamp  to  indicate  hta  i 
choice:    Provided,  that  in  school  districts  not 
in  cities  tbe  election  shall  be  conducted  as  pro- 
vided by  law  for  snch  elections  in  school  dis- 
tricts." 

Section  7388  requires  tbe  treasurer  to  col- 
lect the  taxes  thereon  levied  according  to 
law. 

In  the  case  before  ns,  tbe  estimate  of  the 
board  at  education  of  school  district  No.  4, 
requiring  a  levy  In  excess  of  tbe  flv»-mill  lim- 
itation prescribed  by  section  9  of  article  10 
of  the  Constitution,  the  excise  board  enter- 
ed such  fact  upon  the  record  of  their  pro- 
ceedings, gave  the  notice  required,  pursuant 
to  section  7381,  supra,  wbereapon  an  elec- 
tion was  held,  authorizing  an  Increased  levy 
for  school  district  purposes.  Clearly,  it  was 


not  taxes  collected  In  ttds  manner  that  aeo- 
tlML  12a  requires  to  be  paid  Into  tba  caumon 
school  fund  and  distributed  as  other  common 
school  funds  of  the  state.  In  plain  terms, 
section  12a  provides  that: 

*'AU  taxes'  collected  for  tbe  maintenance  oi 
the  common  schools  of  the  state,  and  which  are 
levied  upon  the  property  of  any  railroad  com- 
pany, pipe  line  company,  telegraph  company,  or 
upon  the  property  oi  any  public  service  corpora- 
tion which  operates  in  more  than  one  county 
in  this  state,  shall  be  paid  into  the  common 
school  fund  and  distributed  as  are  other  com- 
mon school  funds  of  this  state." 

Obviously  the  taxes  involved  herein  were 
collected  solely  for  school  district  purposes 
and  not  for  tbe  maintenance  of  the  common 
schools  of  the  state;  and  they  were  levied, 
not  "upon  the  property  of  any  public  service 
corporations,"  but  upon  all  tbe  taxable  prop- 
erty situated  in  the  school  district  Section 
12a  does  not  in  terms  purport  to  provide  for 
the  assessment,  levy,  or  collection  of  a  tax, 
but  directs  how  taxes  collected  for  tbe  main- 
tenance of  the  common  schools  of  the  state 
which  are  levied  upon  a  certain  class  of 
property,  may  be  distributed  when  c<^lected. 
evid^tly  assuming  either  that  there  was  a 
law  in  existence  at  the  time  of  its  adoptim 
which  provided  for  the  levy  and  collection 
of  such  a  tax,  or  that  some  subseqooit  Leg- 
islature would  supply  tbe  omission.  As  we 
are  unable  to  find  any  existing  law  providing 
for  tbe  assessment,  levy,  or  collection  of  the 
tax,  we  must  attribute  to  tbe  Legislature  the 
latter  assumption  contemplated  by  section 
12a, 

[2]  In  our  opinion,  a  mere  review  of  the 
laws  In  force  at  the  time  of  the  adoption  of 
section  12a  demonstrates  that  the  legislation 
relied  upm  by  the  Attorney  Oeneral  to  vital- 
ize it,  to  wit,  that  oiacted  tor  the  purpose 
of  vitallaing  the  provlaicms  of  the  Ctmstita- 
tion  as  It  formwly  existed,  contemplated  an 
entirely  different  scheme  of  taxattod;  for  the 
maintenance  of  the  pnbUc  Bdiool  Bjaiem  of 
the  state;  and  whilst  they  served  well  fur 
tbe  purpose  for  which  ttiey  were  wiacted, 
they  are  entirely  Inadequate  to  idtallie  sec- 
tion 12a.  If,  as  we  conclnd^  section  12a  ia 
not  self-execntlng,  ttien  the  law  In  effect  at 
the  time  of  Its  adoption  was  not  thereby  re- 
pealed, and  will  coi^ne  to  be  the  law  gov- 
erning the  assessment,  levy,  collection,  and 
distribution  of  taxes  for  school  district  por- 
poees  until  section  12a  la  vitalised  by  legis- 
lative action.  Cairo  B.  R.  Co.  v.  nrout,  32 
Ark.  17 ;  Boesler  v.  Taylor,  3  N.  D.  546,  58 
N.  W.  343 ;  Doherty  v.  Bansom  County,  6  K. 
D.  1,  63  N.  W.  148. 

For  the  rusons  stated,  the  Judgmott  of 
the  court  below  la  aMrmed.  All  the  Justioes 
concur. 
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SHXPMAN  «t  aL  T.  POBTEB.  (No.  4239.)t 
(Supxtme  Court  of  Oklaboma.   April  27,  IOIjBO 

(SyUabuM  by  th«  Court.} 

1.  Biu8  AND  Notes  4R5>48&— Answkh— Own^- 
XBBHiP  OF  Note. 

In  an  action  on  a  promiasory  note  by  one 
other  tbftn  the  payee,  vhere  nothing  appears, 
by  way  of  indorsement  or  otherwise,  to  indicate 
the  ownership  of  plaintiff  therein,  bat  there  is 
an  allegation  in  the  petition  that  plaintiff  ia 
the  owner  and  holdeE  of  said  promiasory  note, 
such  allegation  as  to  ownership  may  be  put  in 
issue  by  an  answer  not  verified  by  affidavit. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1542-1554;  Dec.  Dig.  «=> 
485.] 

2.  Ple^ading  <S:s»345— jDDGiniNT  ON  Plkad- 

ING— DeTEBMINATIOH   OF  MOTION. 

A  motion  for  jodgment  on  the  pleadings, 
filed  by  the  plaintiff  to  defentlant's  answer, 
■hoold  be  granted  only  when  such  answer  doea 
not  deny  or  state  a  defense  to  a  material  alle- 
gatioB  of  the  petition. 

[Ed.  Note,^FoT  other  cases,  aee  Pleading, 
Cent  Dig.  |S  1055-1059;  Dec  Dig.  «=>345.] 

Commissioners'  Opinion,  DtTiaion  No.  1. 
Error  from  District  Oonrt,  Tulsa  County ;  L. 
M.  Poe,  Judge. 

Action  by  H.  P.  Porter  against  Robert 
Sblpman  and  Darld  Sbipman.  Judgment  for 
tbe  plaintiff  on  the  pleadings,  and  defendants 
bring  error.   Reversed  and  remanded. 

Blddison  &  Campbell  and  W.  V.  Blddison. 
M  of  Tulsa,  for  plaintiffs  in  error.  George 
T.  Brown,  of  Tnlsa«  for  defendant  in  error. 

COLLIER,  O.  This  action  was  begun  in 
the  superior  court  of  Tulsa  county  by  H.  P. 
Porter,  defendant  In  error,  hereinafter  call- 
ed  plaintiff,  against  Robert  Sblpman  and  Da- 
Tld  Sblpman,  plaintiffs  in  error,  hereafter 
called  defendants,  to  recovw  tipon  a  promla^ 
flory  note.  Thereafter  the  cause  was  trans- 
ferred to  the  district  court  of  said  county. 

Plaintiff  alleges  in  his  petlUffli  that  said 
note  was  executed  to  Mrs.  Vera  Porter  by 
defendants  and  Indorsed  by  her  before  ma- 
turity, without  recourse,  and  that  aald  note 
was  delivered  to  said  plaintiff,  and  that  plain- 
tiff is  now  the  owner  and  holder  thereof.  A 
copy  of  tbB  note  was  attached  to  the  peti- 
tion, showing  the  fbllowlng  Indorsemmt 
thereon:  "Without  recourse.  Mrs.  Vera  Por- 
ter." Said  defendants  answered  separately 
said  petition,  but  neither  of  said  answers  was 
Terifled,  and  eadi  answer  sets  up  practically 
the  same  defense.  It  Is  alleged  In  the  an- 
swers as  follows: 

That  he  has  never  paid  same  or  any  part 
thereof,  and,  so  far  as  he  knows,  do  part  of 
the  said  note  has  ever  been  paid  to  the  said 

flaintitf,  but  he  deoies  that  said  Mm.  Vera 
'orter  paid  any  consideration  whatever,  or  that 
she  became  the  owner  for  value  of  said  note, 
but  states  the  fact  to  be  that  same  was  made 
payable  to  her  for  the  use  and  benefit  of  her 
lathec,  W.  M.  Harner,  deceased,  for  the  pur- 

Ese  of  defrauding  certain  creditors  of  said  W. 
.  Harner,  and  that  the  said  W.  M.  H«t^ 
ner,  dtceaaed,  furnished  all  of  the  conslderar 
tlon  that  pasaed  for  the  execution  of  said 


I  note,  and  that  said  Vera  Porter  la  not  now,  and 
never  has  been,  the  owner  thereof,  and  that  she 
has  no  interest  therein.  Defendant  further 
states  that  the  said  note  never  was  delivered 
to  Mrs.  Vera  Porter,  but  that  game  was  deliv- 
ered to  said  W.  M.  Harner  in  his  lifetime,  with 
the  Icnowledge  and  consent  of  said  Mrs.  Vera 
Porter,  and  that  said  note  is  part  of  the  assets 
of  said  estate  of  W,  M.  Harner,  deceased.  That 
said  R.  K.  Shipmon  was  duly  appointed  and 
Qualified,  and  is  now  the  duly  acting  and  quali- 
fied administrator  of  the  estate  of  W.  M.  Har- 
ner, deceased,  and  that  as  such  administrator  he 
claims  that  said  note  is  a  part  of  said  assets, 
and  that  said  administrator  claims  to  t>e  entitled 
to  the  possession  thereof,  and  entitled  to  collect 
the  amount  thereot  That  said  H.  P.  Porter, 
plaintiff,  has  no  interest  whatsoever  in  said 
note.  That  he  is  not  the  owner  thereof,  and 
has  no  right  to  tbe  possession  of  same,  and  that 
the  said  indorsement  and  delivery  thereof  by 
said  Mrs.  Vera  Porter  to  the  plaintiff  herein  was 
without  coQsideratiim  and  was  taken  by  blm 
with  notice  and  full  knowledge  of  tbe  advene 
claims  of  said  W.  M.  Harner.  That  this  de- 
fendant does  not  know  to  whom  payment  of  said 
note  should  be  made  because  of  tbe  adverse 
claims  of  said  H.  P.  Porter,  deceased,  and  the 
said  R.  K.  Shlpman,  administrator  of  the  estate 
of  said  W.  M.  Hanier,  deceased,  is  a  proper 
and  neeesBBiy  party  to  this  action." 

Thereafter,  the  canse  came  on  tor  trial, 
and  iiflaliitlff  moved  for  Judgment  on  the 
i^eadings,  which  motlou  was  sustained  by 
tbe  court  and  Judgment  rendered  In  favor  of 
plaintiff  Ut  the  sum  of  $1,228  and  Interest 
and  costs.  From  said  Judgment,  this  appeal 
Is  prosecuted. 

[1]  The  only  question  raised  by  this  ap- 
peal Is:  Do  the  answers  raise  any  Issue'^ 
While,  under  the  statute  in  this  state  an  un- 
verified answer  admits  the  execution  of  a 
note  and  the  Indorsements  tbere<Hi,  an,  Issue 
as  to  the  ownenth^  of  said  note,  in  an  ac- 
tion by  one  other  than  the  payee,  may  b^ 
raised  by  an  answer  that  ia  not  verified. 
Each  of  tbe  answers  of  d^endants  denies 
tbe  ownership  of  tbe  note,  and  this  denial 
raises  an  issue  of  fact,  which  defendants 
were  entitled  to  have  litigated;  and  conse- 
quently tbe  motion  of  plaintiff  for  Judgment  • 
on  the  pleadings  should  have  been  denied. 
In  Doughty  v.  Funk,  24  OkL  312,  103  Pac 
634,  this  court  held: 

"In  an  action  on  a  promissory  note  by  one 
as  receiver  of  the  Indorsee  thereof,  where  noth- 
ing appears  by  way  of  indorsement  or  otherwise 
to  indicate  the  ownership  of  plaintiff  thereto, 
or  that  said  note  had  passed  under  his  receiv- 
ership, but  there  is  an  allegation  in  the  petition 
that  *ne  Is  the  owner  and  holder  of  said  prom- 
issory note  as  receiver,*  held,  that  such  allega- 
tion may  be  put  In  issue  by  an  answer  not  veri- 
fied bj  affidavit" 

Nothing  appears,  by  way  of  Indorsement  or 
otherwise,  to  indicate  the  ownership  by  plain- 
tiff of  the  proniissory  note  sued  upon  In  this 
action ;  and,  notwithstanding  there  is  an  al- 
legation In  the  petition  that  plaintiff  is  the 
owner  and  holder  of  said  note,  such  allega- 
tion of  ownerslilp  was  pr<9erly  put  In  Issue 
by  the  unverified  answers  filed  In  this  cause, 
and  defendants  were  entitled  to  have  tbls 
Issue  litigated.  Under  said  pleadings,  it  de- 
volved upon  plaintiff  to  prove  that  he  was 


«s»For  other  cues  ses  same  toplo  and  KBT-NUHBBR  In  all  Kej-Niunborad  Dlgarta  and  Indeus 
t  Rebearing  denied  Jane  S2,  UU. 
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tbe  owner  and  bolder  of  said  note.  Noland 
T.  Owens,  13  Okl.  408,  74  Pac.  954. 

[2]  A  motl(»i  for  Judgment  on  the  plead- 
ings should  be  denied,  where  tbe  pleadings 
raise  a  question  of  fact  to  be  tried.  Nolan 
T.  Owens,  supra;  Cobb  T.  Keneflck,  23  OkL 
440,  100  Pac.  545. 

It  follows  that  tbe  court  erred  in  granting 
a  Judgment  In  this  cause,  and  therefore  this 
cause  should  be  rerersed  and  rananded. 

PBRCUBIAM.  Adopted  In  whoI& 


SHIPHAN  et  aL  T.  POBTEB.  (Ko.4240.)t 
(Supreme  Court  ot  Oklahoma.    May  11,  1915.) 

(Byllabut  by  the  Court.) 
LlABH-TTT  OW  NOTB— PLKADINOS— JUDQMBNT. 

Syllabus  same  as  in  the  case  of  Robert 
Sbipman  et  aL  t.  H.  P.  Porter  {No.  4239)  149 
Pac.  901,  recenUj  deeUed,  but  not  yet  offldaUj 
reported. 

Oommisalonere*  OpiiUfm,  Division  No.  1. 
Brrw  from  District  Court,  Tulaa  County; 
L.  IL  Poe,  Jadfl& 

Actloa  by  H.  P.  Portw  against  Robert 
Shlpman  and  David  Sbipman.  Jadgment  for 
tbe  plaintiff  on  the  pleadings,  and  defendants 
Inlng  MTor.  Revweed  and  remanded. 

Blddison  ft  Campbell  and  W.  V.  Blddlson, 
all  of  Tulsa,  for  plaintiffs  In  error.  George 
T.  Brown,  ctf  Tnlsa,  for  defendant  in  error. 

COLLtBH,  O.  This  action  was  begun  In 
tbe  district  court  of  Tolsa  county  by  H.  P. 
Porter,  defendant  In  error,  hereinafter  call- 
ed plaintiff,  against  Robert  Shipman  and 
David  Shlpman,  plaintiffs  in  error,  herein- 
after called  defendants,  to  recover  upon  a 
promissory  note. 

Tbe  parties,  pleadings,  rulings,  and  errors 
assigned  in  this  case  are  tbe  same,  except 
as  to  tbe  time  of  maturity  of  tbe  promissory 
note  sued  upon,  as  in  tbe  case  of  Robert 
Shlpman  et  al.  v.  H.  P.  Porter  (Na  4289)  149 
Pac.  901,  recently  decided,  but  not  official- 
ly reported. 

Upon  the  authorities  dted  In  said  case,  this 
cause  should  be  reversed  and  remanded. 

PER  CURIAM.  Adopted  in  whole. 


KBLLT  et  aL  T.  WEST.   (No.  8649.)  t 
(Supreme  Court  of  Oklahoma.  April  18,  1915.) 

(Byaabu$  by  the  Court  J 

1,  JuDOiomr  «=3^S27— StnnnoiiNOT— 'BxRB- 
BNOE  TO  Recommendations  of  Refxbee. 
The  language  of  the  decree  is  sufficient, 
considered  in  coDoectioa  with  the  recommcnda- 
tiona  of  the  referee,  which  were  confirmed  by 
Ute  court,  to  set  aaide  Um  contract  attacked 
in  tbe  petition. 

I.Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  970;  Dec.  Dig.  <8=>527.] 


2.  Refesencb  •$=:>42      Oath  of  Referee  — 
SuFFiciENCT— Waives. 

A  substantial  compliance  with  ibe  statute, 
requiring  a  referee  to  qualify  by  taking  an 
oath  "truthfully  to  hear  and  examine  the 
cause,  aod  to  make  a  just  and  true  report 
therein,"  etc.,  is  sufficient;  and  even  a  failure 
to  take  tbe  oath  will  be  deemed  to  have  been 
waived,  where  the  parties  proceed  to  trial  and 
submit  their  case  withont  an  objecticHi  oo  tbe 
8peci6c  point. 

[Ed.  Note.— For  other  cases,  see  Beftosuesb 
Cent.  Dig.  i  6S;   Dec  Dig.  «=»42.] 

8.  Reference  «==>24  —  Powbb  or  Rsisbbk  — 
Implied  Stipdultion. 

Litigants  may  stipulate  that  tbe  referee 
shall  settle  the  issues  in  a  cause  referred  to 
him;  and  where  a  litigant  joins  in  a  motion 
asking  for  a  refereooe,  and  thit  a  particu- 
lar person  be  appointed  referee,  aad  that  he  be 
clothed  with  sudi  power,  and  later,  by  filing 
supplemental  pleadings,  calls  forth  and  avails 
himself  of  the  exerdse  of  such  power,  such  ac- 
tions are  equlvmluit  to  a  atipnlatlMi  that  It  be 
exercised. 

[Ed.  Mote.-^V>r  other  cases^  see  Rvtomieo, 
Gent  Dig.  f  40;  Dec.  Dig.  «ss>24.] 

4>.  Appeaz,  and  Bkbob  9=31027  —  Habmlxss 

EbBOB— lBBKatII.ABITIB8. 

Irrunlarities,  not  affectbg  the  aubstantial 
rights  of  the  parties,  will  not  cause  the  re- 
versal of  a  decree  which  fairly  settles  and  ad- 
justs the  equities  between  the  parties. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  f  4033;  Dec.  Dig.  «b>1027.2 

Gommlsslmms*  Opinion,  Division  Na  1. 
Error  from  District  Coud;  Osage  County; 
R.  H.  Hudson,  Judge. 

Action  by  John  West  against  Chris  L.  Kti- 
ly  and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

Orinstead,  Mason  &  Scott,  of  Pawhnslxa. 
for  plaintiffs  in  error.  Cbaa.  M.  Cope  aud 
Leahy  ft  UacDonald,  all  of  Pawhuska,  aad 
J.  P.  O'Meara,  at  Tulsa,  for  defendant  In 
error. 

BREWER,  a,  West,  tbe  defendant  in  er- 
ror, and  Kelly,  one  of  plaintiffs  in  error,  on 
July  Q,  1905,  entered  into  a  verbal  contract 
of  copartnership,  and  thereunder  conducted 
a  general  merchandise  business  at  Hominy, 
OkL,  until  October  30,  1909.  Kelly  lived  at 
Hominy  and  bad  at  all  times  full  and  com- 
plete charge,  management,  and  control  of 
the  business  and  kept  tbe  books  and  ac- 
counts thereof.  West  lived  elsewhere  and 
visited  the  business  only  occasionally  for 
short  periods.  October  30,  1909,  the  partners 
having  become  seriously  estranged.  West 
bought  Kelly's  interest  In  the  business  for  a 
consideration  of  $3,000  and  assumed  the  In- 
debtedness of  the  flrm,  which  Kelly  repre- 
sented did  not  exceed  $1,600.  The  contract 
by  which  Kelly's  interest  was  acquired  was, 
in  the  main,  verbal ;  but,  with  regard  to  the 
amount  of  the  Indebtedness,  it  was  agreed  in 
writing  that  Kelly  should  deposit  $600  ot 
tbe  purchase  price  In  a  bank,  out  of  wbtcft 
any  Indebtedness  in  excess  of  $1,600,  If  such 
should  be  found  to  exist,  should  be  paid,  but, 
if  none  such  was  discovered  within  a  limit- 
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ed  time,  the  ^SOO  should  be  paid  over  to 
Kelly.  Within  a  short  time  afterwards,  West 
fonnd  out  that  the  firm's  Indebtedness  was 
In  excess  of  $6,000;  that  the  stock  of  mer- 
chandise, represented  by  Kelly  to  be  of  the 
approximate  Talue  of  fS.OOO,  was  less  than 
$6,000;  and  thereupon  West  brought  this 
salt  to  set  aside  the  contract  under  which 
Kelly's  Interest  was  acquired,  on  the  ground 
of  fraud  and  deceit,  in  falsely  representlngr 
the  amount  of  stock  and  of  indebtedness,  etc. 
The  petition  also  charges  that  large  profits 
had  been  made  In  the  conduct  of  the  busi- 
ness and  had  not  been  accounted  for,  togeth- 
er with  other  acts  of  malfeasance,  misman- 
agement, and  bad  faith,  not  necessary  to  par- 
ticularize. The  petition  also  charges  that 
Kelly,  whfle  In  control  of  the  business,  had 
used  the  firm's  funds  In  the  acquisition  of  a 
residence  property,  and  had  taken  the  title 
to  same  wrongfully  In  his  own  name;  and 
that,  after  the  disclosnres  as  to  the  status 
of  the  boslness,  Kelly  and  bis  wife  had  con- 
spired with  the  plaintiff  In  error  Sutherland 
to  pass  the  title  to  said  property  to  him  tor 
a  pretended  considei'ation,  for  the  purpose 
of  defrauding,  cheating,  and  hindering  West 
In  obtaining  his  Just  dues  from  Kelly.  The 
petition  prays,  In  substance,  that  the  contract 
for  the  purchase  of  Kelly's  Interest  be  set 
aside;  that  Kelly  be  required  to  account  for 
the  partnership  assets  and  funds ;  for  judg- 
ment against  Kelly,  and  for  a  decree  cancell- 
ing the  deed  from  Kelly  to  Sutherland  to  the 
residence  property ;  that  said  property  be  de- 
clared to  be  the  property  of  the  firm ;  and 
that  same  was  held  in  trust  for  said  firm. 

Answers  were  filed  by  both  Kelly  and  Suth- 
erland, raising  an  Issue  as  to  practlcaDy  all 
points  of  the  petition  and  asserting  some 
new  matters ;  but  we  think  It  unnecessary  to 
go  into  the  details  of  the  pleading.  After 
the  Issues  were  fully  made  up,  the  parties 
In  open  court  filed  the  following  motion: 

"Oome  now  plaintiff  and  defeadants  and 
move  the  court  to  appoint  Tom  George,  of 
Bartlesvllle,  as  referee  In  this  case,  with  pow- 
er to  settle  issnes,  sabpoeoa  and  awear  wit- 
DMMB,  and  mak«  nadiiigB  of  fact  and  conclu- 
sions of  law." 

The  ovdex  of  reCwenoe  was  made  by  the 
eoort,  and  fhB  referee,  after  bearing  the 
«Tld«Qice  offwed.  made  ud  letanied  into 
conrt  hlfl  report,  from  which  we  set  oat,  for 
the  porpose  ot  ^rlng  a  better  undentandlns 
of  the  case,  the  f<rilowliiff  neexpta: 

'*(!)  Wcat  and  Kelly  entend  Into  aaid  co- 
partneiBhlp  on  the  6th  day  of  July.  190B,  under 
a  verbal  agreement. 

"<2)  That  plaintiff  contributed  $1,000  In  cash 
to  said  copartnership,  and  K^y  $600.  That 
plalBtiff  auo  contributed  $600,  whldi  was  to 
be  repaid  by  Kelly  with  interest  thereon  at  one 
per  cent,  a  monui  nntU  repaid. 

"(8)  That  U  was  agreed  that  ontfl  said  $600 
was  repaid  with  Interest  at  one  per  cent  a 
mooth  plaintiff  should  hare  a  three-fourths  in- 
terest in  said  business  and  Kelly  a  ime-foiirth 
Interest  therein. 

"(4)  Tbat  Kelly  was  to  devote  his  entire  time 
to  said  busineat  and  receive  $10  per  month  for 
bla  aerricei. 


"(6)  That  said  business  was  carried  on  from 
on  or  about  JulyB,  1905,  to  October  SO,  1909, 
in  the  name  of  West  &  Kelly. 

"(6)  That  shortly  before  October  30,  1009, 
differences  of  opinion  arose  between  the  parties 
over  said  busincEs,  and  dissolution  arrassements 
were  conducted  through  third  persons. 

"(7)  That  on  the  30th  day  of  October,  1909, 
said  parties  entered  into  a  written  agreement, 
as  foflowB:  '  •  ♦  ♦  Witnesseth,  that,  where- 
as, O.  L.  Kelly  has  this  day  soid  to  Jehu  West, 
party  of  the  second  part,  all  his  interest  and 
right  in  the  assets  and  good  will  of  the  firm 
of  West  and  Kelly;  and  whereas  the  interest 
of  Chris  L.  Kelly  was  purchased  with  the 
understanding  and  agreement  that  the  liabili- 
ties of  the  firm  did  not  exceed  the  sum  of 
sixteen  hundred  dollars;  and  whereas,  the  said 
Chris  L.  KcUy  has  deposited  with  the  Bank 
of  Commerce,  of  Hominy,  Oklahoma,  the  sum 
of  five  hundsed  dollars  to  pay  one-haU  of  the 
excess  of  the  liabilitleB  of  the  firm  of  West  and 
Kelly  over  the  aforesaid  sum  of  sixteen  hundred 
dollars:  Now  therefore,  I,  Chris  L.  Kelly,  do 
hereby  authorize  Geo.  F.  Andrews,  to  inspect 
and  audit  the  liabilities  of  the  firm,  and  If  ho 
8nds  that  said  liabilities  exceed  the  amount  of 
sixteen  hundred  doUars,  then  he  is  authorized 
to  pay  to  Jehu  West,  out  of  the  funds  in  the 
liands  of  the  Bank  of  Commerce,  one-balf  of 
audi  eKeso.  Said  amount.  If  any,  to  be  de- 
termined within  sixty  days,  and  If  no  such  lia- 
bility appear  by  the  end  of  sixty  days,  then  the 
said  Geo.  F.  Andrews  is  hereby  authorized  to 
pay  the  aforementioned  five  hundred  dollars 
over  to  the  said  Chris  L.  Kelly.'  •   •  • 

"(11)  To  Indace  plaintiff  to  sign  eald  written 
agreement,  Kelly,  knowingly,  falsely,  and  fraud- 
ulently, and  with  intent  to  cheat  and  defraud 
plaintiff,  told  plaintiff  that  said  stock  of  mer- 
chandise was  of  the  valoe  of  $8,000,  bills  re- 
ceivable, $2,400,  or  $2,500,  and  said  copartner: 
ship  was  indebted  not  exceeding  $1,600.  That 
at  said  time  said  stock  of  mercnandlse  did 
not  exceed  In  valne  $6,598J.7,  bills  receiv- 
able amounted  only  to  $1,927.86,  and  nid  co- 
partnership was  indebted  la  the  sum  of  $6,017.- 
60. 

"(12)  That  plaintiff  did  not  know,  or  bad  no 
means  of  knowing,  that  said  statements  were 
false,  as  found  herein,  until  the  invoice  of  said 
merchandise  and  notices  received  from  creditors 
as  to  bills  payable  and  an  Investigation  as  to 
billB  receivable,  for  the  reason  that  the  books 
did  not  disclose  the  condition  as  to  such  mat- 
ters. 

"(13)  In  December,  1907,  Kelly  purchased 
and  paid  for  same  by  tmeck  of  aaid  copartuershlp, 
north  25  feet  of  lot  13  and  lot  14,  block  18, 
Hominy,  and  took  title  in  his  own  name  with- 
out the  knowledge  or  consult  of  plain- 
tiff. ♦  *  • 

"(15)  Kelly  paid  out  by  copartnership  checks 
at  least  $380.<6  in  erecting  buildings  and  oth- 
erwise improving  said  real  estate. 

"(16)  The  buildiags  and  Improvements  were 
placed  upon  said  real  estate  with  funds  of  said 
copartnership,  except  the  funds  obtained  upon 
said  mortgage. 

"(17)  Kelly  drew  other  cheeks  in  the  name  of 
said  oopartneiship  and  ai^lied  the  proceeds 
to  his  mdividual  use,  amounting  to  at  least 
$496.55,  which  he  did  not  charge  to  himself 
and  which  was  not  In  payment  of  any  sam  due 
him  as  salary. 

"(18)  That  West  put  into  said  busineak  In 
addition  to  amounts  heretofore  found,  about 
$6,000  paid  In  settlement  of  merchandise  ac- 
counts;  the  sum  ot  $660  rents  doe  him  on 
building. 

"  (19)  The  capital  of  said  boslness  when  com- 
menced was  $2,000.    •    •  • 

"(23)  On  October  SO,  1909,  plaintiff  paid 
Kelly  $2,500,  $500  of  which  was  deposited  la 
the  bank  In  accordance  with  contract  J.  *  *  * 

*'^$)  After  plaintiff  learned  the  true  amonat 
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<rf  IndebtedaeSH  and  the  value  of  said  stock  of 
mepcbondise,  he  withdrew  the  $500  from  the 
bank  and  has  ever  since  retained  the  eame. 

"(29)  Upon  leamine  the  true  condition  of 
said  business,  plaintiff  elected  to  rescind  said 
contract  and  caused  to  be  made  an  Inventory, 
showin?  the  value  of  said  stock  to  be  $5,508.- 
17,  and  the  bills  receivable  $1,627.36,  and  that 
Kelly  was  not  preaeot  or  notified  to  be  pres- 
ent when  such  inventory  was  made ;  that  plain- 
tiff continued  in  the  management  of  said  busi- 
ness, but  the  evidence  does  not  show  that  he 
exduded  Kelly  therefrom,  and  is  now  conduct- 
ing same  for  the  use  and  benefit  of  himself  and 
defendant  Kelly. 

"(30)  That  during  the  time  plaintiff  has  cca- 
ducted  said  business  he  luu  made  a  net  proflt  6t 
$3,018.18.    •    ♦  • 

"(34)  That  defendant  Sutherland  never  In 
good  faith  purchased  said  property,  and  that  the 
pretended  purchase  was  merely  colorable  trans- 
action entered  into  between  himself  and  Kelly 
to  cheat,  wrong,  and  defraud  the  copartner- 
ship of  West  &  Kelly  ont  of  said  pro5»erty,  or 
the  proceeds  thereof. 

"(35)  That,  before  Sntberland  paid  the  pur- 
cSiase  price  of  said  property  or  executed  the  note 
in  payment  therefor,  he  knew  of  the  claim 
made  by  plaintiff  on  behalf  said  copartner- 
ship to  said  real  estate. 

"(36)  The  note  for  $900  which  Sutherland 
gave  to  Kelly  or  his  wife  was  noun  egoti  able  and 
was  not  paid  by  Sutherland  until  after  this 
suit  was  nled,  not  until  after  the  injunutionat 
order  herein  was  served  upon  him,  restraining 
him  from  mortgaging  or  disposing  of  said  real 
estate.    ♦    «  • 

"(30)  Thatupon  an  accounting  between  West 
and  Kellv,  KeUy  Ig  Indebted  to  West  In  the 
sum  of  $5,174.4a 

"Conduaions  of  Law. 

'  "(a)  That  said  written  agreement  should  be 
•et  agide  and  held  for  naoght.  *    *  • 

"(e)  That  Weet  be  declared  to  own  a  three- 
fourths  of  all  of  said  nroperty,  real  and  per- 
sonal, and  defendant  Kelly  a  one-fourth  there- 
of.   *    *  • 

"(h}  That  said  real  estate  be  sold  as  a  part 
of  said  copartnership  property,  subject  to  said 
mortga^ 

"(i)  That  West  recover  judgment  against 
Kelly  for  $5,174.48.    •    •  • 

"(1^  That  the  court  should  make  on  order 
herein  dissolving  said  copartnership.   *   •   •  " 

The  report  of  tlie  referee  was  oonflrmed 
by  the  court,  and  a  decree  entered  in  con- 
formity with  the  findings  of  fact,  which  re- 
sulted in  a  judgment  tax  a  considerabte  sum 
against  Kelly  penonally,  and  that  the  reei- 
dence  property,  h^d  by  defendant  Suther- 
land, was  In  reality  a  part  of  the  assets  of 
the  firm  of  Kelly  &  West,  and  dlRctlnK 
tlie  said  Sutherland  to  reconvey  ttie  same, 
and  that  upon  his  fbllnre  to  do  so  the  de- 
cree should  operate  as  such  conveyance. 

[1]  Numerous  groanda  axe  urged  for  re- 
versal, but  some  c£  them  will  hardly  require 
a  detailed  discussion.  First,  it  is  insisted 
that  there  is  no  formal  <»der  in  the  decree, 
setting  aside  the  contract  by  which  K^y'a 
interest  was  acquired.  This  is,  in  a  sense, 
true.  It  Is  not,  In  the  formal  language  usual 
in  a  decree,  declared  specifically  that  this 
ocmtract  is  annulled,  s^  aside,  and  held  for 
naught;  but  the  entire  decree,  settling  and 
disposing  of  the  various  interests  of  the  par- 
ties, proceeds  on  the  predloite  that  the  con- 
tract is  set  aside;  ud  aU  its  various  hold- 


ings and  adjustments  would  be  without  fonn- 
datlw,  except  on  this  predicate.  Besides,  one 
of  the  formal  recommendnttons  in  the  ref- 
eree's report  is  "that  said  written  agreement 
should  be  set  aside  and  h^d  for  naught"  The 
report  of  the  referee^  including  this  recoin- 
meDdati(m,  was  by  the  court  formally  sus- 
tained and  confirmed  in  the  decre&  Besides, 
the  parties  made  certain  agreements  as  set  out 
in  the  judgment  regarding  the  net  profits 
made  by  the  firm,  the  value  <^  the  assets  of 
the  firm,  and  that  they  were  to  be  retained 
by  West,  that  Kelly,  in  the  final  settlanent 
of  the  partnership  should  be  allowed  his  part^ 
etc ;  all  of  which  treat  the  Judgment  as  suf- 
ficient to  annul  the  cwtract  for  the  purdiase 
<it  Kelly's  interest;  and  we  bold,  from  an  ex- 
amination of  tibe  entire  decree,  that  it  is  am- 
ply sufficient  for  this  purpose,  and  that  there- 
fore this  point  is  not  well  taken. 
The  oOier  points  argued,  and  whlA  call  for 
dlscussbm,  are  objections,  which  were  made 
in  various  forms  and  for  different  reaaonSi 
to  receiving  and  filing  the  report  of  the  ref- 
eree. The  first  one  of  these  is  based  on  the 
ftict  that  ttie  report  was  not  filed  on  the  day 
required  in  the  order  of  refermc^  and  the 
claim  that  the  order  allowing  further  time 
was  not  in  fact  a  court  order,  but  was  made 
by  the  Judge  at  his  resldenca  To  support 
this  point,  an  affidavit  was  filed  in  the  trial 
court  that  the  judge,  while  on  the  ben<A,  had 
made  a  remark  that  he  was  sl<^  at  home 
when  he  signed  this  order.  However,  It  ap- 
pears in  the  record  here  as  a  regular  court 
<Hrder,  spread  upon  the  journals  of  the  court, 
and  no  authorities  are  mentioned  in  counsel's 
brief  to  support  an  attack  of  this  kind  upon 
the  recitals  of  the  journal  of  a  court  order. 
Some  other  matters  are  discussed  in  connec* 
tlon  with  this  pointy  but  they  need  no  atten- 
Uon. 

[2]  Another  reason  urged  against  the  ac- 
tion of  the  court  In  rec^vlng,  filing,  and  con- 
firming the  referee's  report  is  that  the  ref- 
eree failed,  before  entering  upon  the  dis- 
charge of  his  dutiest  to  take  and  subscribe 
the  cffldal  oath  set  forth  In  iSan  Con^tutitm 
of  this  state.  Article  16, 1 1.  No  authority  la 
cited  to  sustain  this  contention,  and  we  know 
of  n<»ie.  The  record  discloses  that,  prior  to 
entering  upon  the  discharge  of  his  duty,  the 
ref««e  subscribed  and  filed  with  the  papers 
an  oath  in  substantial  compliance  with  seo- 
Uon  6024,  Rev.  Iaws  1910;  and  a  substan- 
tial c<Hnpllance  Oia^wlth  has  been  held  suf- 
ficient In  the  case  of  Province  v.  I<ovl,  4  Okl. 
672.  47  Pac.  476.  Even  the  failure  to  take 
the  oath  prescribed  by  statute  has  been  held 
to  be  mer^  an  irregularity,  which  will  be 
deemed  to  have  been  waived,  where  the  pai^ 
ties  proceed  to  trial  and  submit  tiielr  case 
without  an  objection  on  this  specific  point. 
Logan  V.  Brown.  20  OkL  8S3,  95  Fac.  441.  20 
L.  B.  A.  (N.  S.)  208.  However,  the  conten- 
tion is  evldmtly  based  upon  the  assumption 
that  the  referee,  appointed  by  the  court  in  a 
particular  eas^  would,  in  addltlmi  to  the 
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oath  pnsciibed  bj  statute  In  BDCh  cases,  lie 
required  to  farther  qualify  by  taking  the  con- 
stitutional oath  prescribed  for  "senators  and 
r^resentatiTes,  and  all  Judicial,  ^te  and 
county  t^cers."  If  there  are  anthorltles 
holding  that  the  letexee  would  be  required 
to  take  this  oath,  they  hare  not  bemt  found 
by  counsel,  and  we  do  not  feel  called  upon  to 
make  a  seardi  for  them  so  as  to  decide  the 
point.  Bowerer,  it  is  very  likely  true,  with- 
out spedflcally  deciding  that  it  is,  tbat  it 
would  not  be  required  in  sudi  a  case ;  and, 
even  if  it  were  required,  that  it  would  not 
render  acts  perforiueU  Invalid,  as  between 
the  parties  and  where  the  public  is  con- 
cerned, but  would  only  be  a  matter  to  arise 
at  tbo  instance  of  the  soTerdgo,  or  where  the 
title  to  the  office  was  involved.  Such  is  in- 
timated in  Throop  on  public  Offloers,  |  630. 

[t]  It  is  fnrtbi«  urged  that  this  entire  pro- 
ceeding should  be  set  aside  and  the  cause  re- 
versed, because  the  r^eree  permitted  an 
amendment  to  the  petition.  Counsel  evidently 
believed  the  referee  posseted  this  power,  or, 
U  not,  was  willing  In  advance  to  agree  that  it 
slionld  be  used,  whea  be  Joined  In  the  writ- 
ten request  for  the  appctotment  ot  this  par* 
tlcnlar  person  as  referee,  and  asked  that  he 
be  dothed  **with  iKiwer  to  settle  tsBues,"  etc. 
It  may  also  be  noted  that  counsel  filed  for 
(Hie  of  Ids  clients  a  supplemental  answer  be- 
fore the  referee  (m  the  date  the  hearing  be- 
gan, and  the  matters  so  raised  were  consid- 
ered by  die  referee  and  rell^  granted  on.  ac- 
count thereof  by  the  court  If  the  referee  ex- 
ceeded his  authority  in  this  matter,  it  was 
waiTedi  and  tliat  in  fiact  the  motion  asking 
that  the  referee  be  authorized  to  exercise 
this  power,  coupled  with  defendant's  action 
in  invoking  in  his  own  behalf  its  exercise, 
is  equivalent  to  a  8tipulatl<m  tliat  It  might  be 
d<me.  They  had  13ie  right  to  so  stipulate.  It 
was  said  by  this  court  In  Hertzel  v.  Weber, 
31  OU.  S,  120  Pac.  589,  quoting  with  approval 
^m  36  Cya  1285,  that: 

"Any  matter  which  involves  the  individual 
rights  of  the  parties  to  a  canse  may  properly 
be  made  the  subject  of  stipniation  Between 
them.  They  may  by  stipulation  waive  the 
benefit  of  a  statutory  or  constitutional  provi- 
uon  or  rule  of  law,  or  irregularities,'  and  they 
may  agree  upon  the  existence  or  truth  of  certain 
facts.'*^ 

[4]  Some  other  points  made  would  require 
a  review  of  the  evidence,  and  it  Is,  confessed- 
ly, not  all  here.  Other  points  need  no  dla- 
cnaslon.  We  do  not  like  to  designate  the 
many  points  noted,  and  those  not  discussed, 
as  mere  tecbnicallties,  for  no  doubt  they 
hare  been  made  and  urged  in  the  utmost 
good  faith ;  but  from  a  consideration  of  all 
the  record  before  us,  teeming  as  it  does  with 
evidence  of  the  wrongdoing,  the  breach  of 
confidence  and  want  of  good  faith  xtpon  the 
part  of  Kelly,  without  describing  his  conduct 
by  the  use  of  harsher  terms,  which  it  proba- 
bly deserves,  we  are  impressed  with  the  Idea 


that  his  counsia  have  fought  hard  and  skUl- 
fully  every  Indi  of  the  way,  and  uphlU,  with, 
the  consdousness  they  were  battling  In  a  los- 
ing cause.  The  decree  is  Just  and  equitable, 
and  the  cady  error  involved  In  the  relief 
granted  Is  that  it  has  be^  too  l<mg  delayed. 

Relative  to  the  conveyance  to  ai^llant 
Sutherland,  there  is  conflict  in  the  evidence ; 
but  the  flndinga  of  the  referee  are  based  upon 
ample  proof  and  will  not  be  Interfered  with. 

The  Judgment  of  tlie  trial  court  should  be 
affirmed. 

PER  CURIAM.   Adopted  in  whole. 


BCKES  r.  LUSE  et  al.    (Na  4746.) 
(Supreme  Court  of  Oklahoma.   June  15,  1915.) 

(Bt/UahuM  hv  the  Cowri.) 

Apfeax.  and  Ebbob  «s»773— Faii,ubs  to  Fuji 

Bbigf— Reversai^ 

Where  appellant  complies  with  the  rules 
and  filea  hli' brief,  but  appellee  files  no  brief, 
the  court  wUl  not  search  the  record ;  but  where 
the  brief  filed  reasonably  tends  to  support  the 
assignments  of  error,  a  reversal  will  be  ordered. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8104,  SlXtfr-SllO;  Dec. 
Dig.  «=>773.] 

Commissioners'  Oi^nion,  Division  Na  3. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  F.  B.  Eckes  against  O.  P.  Luse 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Brook  ft  Brook,  of  Muskogee,  for  plaintiff 
in  error. 

RITTENHOUSB,  0.  This  cause  was  tried 
without  a  Jury,  tiie  court  found  the  Issues 
of  res  Judicata  as  alleged  In  the  answers  of 
defendants  Luse  and  Reynolds  In  favor  of 
said  defendants,  and  plaintiff  has  luroperly 
perfected  bis  apiwal  to  this  court  and  baa 
served  and  filed  a  brief  in  compliance  with 
the  rules  of  this  court  Plaintiff  assigns  as 
error,  among  others,  that  the  court  erred 
in  vnstalnlng  the  plea  of  rss  Judicata. 

Defendant  In  error  has  tailed  to  file  brief 
toeretu;  and  where  appellant  cmnpliea  with 
the  rules,  but  appellee  files  no  brief,  the 
court  will  not  search  the  record,  but  where 
the  brief  filed  reasonably  tends  to  suppwt  the 
assignments  of  error,  a  reversal  will  be  or- 
dered. Phillips  V.  Bofers.  30  Okl  89,  US 
Pac.  STL 

From  an  examination  the  brief  of  plain- 
tiff, we  are  led  to  believe  that  it  reasonably 
tends  to  support  the  assignments  of  error, 
and  this  cause  should  therefore  be  reversed 
and  remanded  for  a  new  trial. 

PBB  CURIAM.  Adopted  In  whol& 
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ENGLISH  T.  TH01U.S.    (No.  4140.)t 
(Snpteme  Court  of  Oklahoma.   Ma;  26,  1915.) 

(Hvllabua  by  th9  Court.) 

1.  Lawdlobd  and  Tenant  9=>169  —  Dmo- 
Tivi  Fbkmises  —  Actions  Aqainst  Land- 

LOBD— AdMISSIBIUTT  OF  EVIDENCE, 

In  an  action  for  damages  for  injury  alleg- 
ed to  have  been  snstained  b;  the  giving  way  of 
a  defectiTe  rail  aurrounding  a  stairrray  plat- 
form, proof  of  the  condition  of  the  railing  at 
abont  the  time  of  the  injury  1b  competent,  even 
though  the  most  satisfactory  evidence  is  Its 
condition  at  the  time  of  the  fnjary,  but,  if  such 
evidence  is  an<d>tatnable,  it  is  sufficient  to  show 
the  condition  within  such  a  reasonable  time  as 
irill,  in  the  nature  of  the  case,  fairly  tend  to 
show  the  condition  at  the  moment  preceding  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  ||  644-646.  664-667,  681- 
684;  Dte&  Dig.  ^m.]^ 

2.  Lakdlobd  and  Tenant  ^168  —  Defeo- 
nvE  Peemises  —  AcnoNB  Against  Land- 

I.OBD— AdHISSIBIUTX  09  ETXDENCE. 

XMdmce  of  the  defeetlTe  condition  of  a 
raH  immediately  adjacent  to  and  connected  with 
the  rail  which  gave  way  causing  the  injury  is 
admissible  as  tending  to  show  that  defendant 
by  the  exercise  of  ordinary  care,  could  have 
known  of  the  defect. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  iS  644rM,  664-467,  681- 
684;  De&  Dir.  «=>10».] 

8.  Laudlobd  ahd  Tbraut  4=»160  —  Defbc* 
TiTE  Fbeuisbs— Actions  Aoaihst  Lahd- 

lOBD  —  WiEIOHT  or  EVIDBNOB  —  InVITATIOH 
TO  Enteb. 

Evidence  examined  and  held  snffldent  to 
jasti^  the  court  in  submitting  the  case  to  the 
jusy  on  the  question  as  to  whether  plaintiff  at 
the  time  of  the  injury  was  delivering  newspa- 
pers to  the  tenants  In  defendant's  buUding. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  If  644-646,  664r^,  681- 
684;  Dea  Dig.  «s»168.] 

4.  Landlobd  and  Texast  ^=3167— Dsno- 
TivB  Pbbuisbs  —  AcnoNB  Aqainbt  Land- 
LOBD— Invitation. 

Where  the  owner  of  an  office  building  rents 
the  rooms  to  numerous  tenants,  mostly  law- 
yers, a  majori^  of  whom  were  under  contract 
with  plaintiff  to  deliver  the  Hnakogee  Dally 
Phoenix  at  their  offices,  and  in  eon^>liance  with 
such  contracts  of  subscription  audi  papers  were 
by  plaintiff  delivered,  held : 

(a)  That,  under  the  facts  in  this  ease,  plftln- 
tiff  was  <m  the  premiaes  mt  the  ezmesa  invita- 
tim  of  the  tenants  and  for  their  common  Inter- 
est and  mutual  advantage,  benefit,  and  conveni- 
ence. 

(b)  That  while  upon  Oie  premises  under  snch 
invitation  the  owner  owed  the  invitee  precisely 
the  same  duty  that  he  owed  to  his  tenants. 

(c)  That  the  duty  as  to  the  degree  of  care 
which  the  owner  of  said  building  owed  to  his 
tenants  was  to  exercise  ordinary  care  in  the 
maintenance  of  his  premises. 

[Ed.  Note.^For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dlc  U  66fr-674.  676-678;  Dec. 
Dig.  «=9l67.] 

5.  Landlobd  and  Tehahi  «ss167  —  Dbfeo- 
TiVB  Pbemses— Invitee  or  Tenantb— Ex- 
tent OF  Invitation. 

An  invitation  to  oiter  a  bnilding  for  the 
purpose  of  delivering  papers  Is  broad  enough 
to  cover  the  reasonable  use  of  the  platform  and 
stairway  leading  to  the  ground  in  the  rear  of 


said  building.  wha«  sacii  stairway  has  been 

used  for  that  purpose  for  several  yean. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  eoS-9l^  676-678;  Dec. 
Dig.  ^167.1 

6.  Apfeaz.  and  Ebhob  ^asieOl— Bbtibw  — 
Vbboict. 

There  was  evidence  reasonably  tending  to 
prove  that  the  defect  in  the  railing  was  of  snch 
a  nature  that  defendant  could  have  known  of 
the  same  by  the  exercise  of  ordinary  care.  This 
question  was  snbrnitted  to  the  Jair  under  prop- 
er instructions,  and,  the  jury  havinc  found  this 
issue  against  defendant,  the  same  will  not  be 
disturbed. 

[Ed.  Note. — For  other,  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8922.  3928-^34;  Dec.  Dis. 
«=»1001.] 

Commissioners'  Opluion,  Division  No.  8. 
Error  from  Superior  Court,  Mudcogee  Ooon- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  Clarence  F.  Thomas  against  Al- 
bert Z.  English.  Judgment  for  the  plaintiff, 
and  defendant  brings  error.  Affirmed. 

N.  A.  Gibson  and  T.  L.  Gibson,  both  of 
Muskogee,  for  plaintiff  In  error.  Galen  Nich- 
ols, ot  Imperial,  Gal.,  and  Guy  F.  Nelson,  o£ 
Muskogee,  for  defendant  In  ettot. 

BXTTENHOUSE,  C.  The  facta  dladosed 
by  the  record  are:  That  plaintiff,  Clarence 
F.  Thomas,  In  April,  1906,  was  engaged  In  de- 
livering the  Muskogee  Dally  Phoenix,  a  morn- 
ing newspaper  published  in  Muskogee,  Okl.; 
that  on  his  route  was  a  building  situated  at 
the  comer  of  Main  and  Broadway  streets, 
known  as  the  English  Building,  the  property 
of  Albert  Z.  English,  the  defendant;  that  it 
was  occupied  by  various  tenants,  principally 
lawyers,  most  of  whom  were  subscribers  to 
the  paper  delivered  by  plaintiff  and  to  whose 
offices  plaintiff  under  contract  delivered  pa- 
pers each  morning;  there  were  two  stair- 
ways or  entrances  leading  up  from  Broad- 
way, and  one  entrance  and  stairway  at  the 
rear  of  the  building  leading  up  on  the  north 
side  from  Main  street;  that  plaintiff  had 
been  delivering  papers  in  this  building  for  a 
long  time,  and  that  it  was  his  custom  to  en- 
ter the  building  at  the  front  stalrwar  lead- 
ing op  from  Broadway,  make  the  rounds 
through  the  various  offices,  and  leave  by  the 
rear  stairway  leading  down  to  Main  street; 
that  the  defendant  provided  a  Janitor  for 
the  purpose  of  taking  care  of  the  haUs  and 
stairways;  that  plaintiff  had  filed  his  resig- 
nation as  carrier  of  said  paper,  but  said  res- 
ignation had  not  taken  eftect,  and,  while 
still  under  the  contractual  relatitm  with  the 
paper  and  the  tenants  of  said  building,  he 
was  teaching  another  boy  the  names  and  ad- 
dresses of  the  subscribers  thereof,  and  on 
the  morning  In  question  the  boy  who  was 
learning  the  route  accompanied  plaintiff  and 
assisted  him  in  the  delivery  thereof  to  the 
tenants  In  said  building;  that  as  soon  as  the 
papers  had  been  delivered  plaintiff,  together 
with  his  companion,  stepped  out  on  the  rear 
platform  on  the  north  side  of  said  building. 
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from  which  a  stairway  descended  within 
three  or  four  feet  of  Main  street;  that  the 
platform  and  stairway  were  constructed  of 
wood,  the  platform  being  surrounded  by  a 
wooden  railing  made  of  2x1*8  on  wooden  up- 
rights; that  there  was  a  similar  rallliig 
running  from  the  bottom  of  the  steps  to  the 
platform  and  connected  with  the  railing 
around  the  platform,  being  fastened  on  the 
same  post;  that  upon  leaving  the  building 
plalntlft  attempted  to  steady  himself  by  tak- 
ing hold  of  the  railing  around  the  platform, 
and  while  so  doing  looked  around  to  see  if 
Ms  companion  was  coming,  his  weight  com- 
ing in  contact  with  the  rail,  which  gave 
way,  and  plaintiff  was  thrown  to  the  ground 
below  and  sustained  serious  and  permanent 
injuries,  resulting  in  curvature  of  the  spine. 
There  was  evidence  that  the  tenants  of  the 
building,  their  Janitors,  and  others  who  had 
occasion  to  use  the  stairway  and  platform 
where  the  Injury  occurred  had,  prior  to  the 
Injury  to  the  plaintiff,  observed  that  the 
railing  running  from  the  bottom  of  the  stair- 
way to  the  top  was  Insecure  and  shaky; 
Qiat  snch  railing  was  connected  with  the  rail 
which  broke  canslng  plaintiffs  Injury;  that 
tlie  ends  of  the  rail  which  gave  way  bad  rot- 
ted, and  the  nails  holding  them  together  were 
msted  off;  that  said  platform  was  on  the 
outside  of  the  building,  and  was  constructed 
about  six  or  seven  years  before  the  Injury. 
This  action  was  brought  to  recover  for  in- 
juries alleged  to  have  been  sastained  by 
plaintiff  on  aoconnt  of  the  negligence  of  the 
owner  of  the  building  in  the  maintenance  of 
said  platform  and  railing,  and  asking  dam- 
ages in  the  sum  of  $10,000,  which  it  Is  al- 
leged was  caused  directly  and  proximately 
by  the  carelessness  of  defendant  and  without 
fault  on  the  part  of  plaintiff,  and,  tn  addi- 
tion, the  sum  of  $600  for  medical  attention 
and  necessary  traveling  expenses. 

Complaint  Is  made:  (1)  That  the  testimony 
of  W.  J.  Crump  and  Wm.  H.  Young,  relative 
to  the  condition  of  the  railing  running  from 
the  gronnd  to  the  top  of  the  platform,  was 
Incompetent,  In  tGht  It  attempted  to  prove 
the  condition  of  the  premises  without  any 
definite  testimony  as  to  the  time ;  (2)  that  a 
part  of  the  testimony  of  witness  Young  was 
a  conclusion;  and  @)  that  evidence  of  the 
defective  condition  of  the  railing  leading  from 
the  street  to  the  platform  was  incompetent 
tor  the  purpose  of  proving  that  the  railing 
around  the  platform  was  defective. 

[1]  Proof  of  the  condition  of  the  railing  at 
about  the  time  of  the  injury  Is  competent, 
even  though  the  most  satisfactory  evidence 
of  the  condition  of  the  railing  is  at  the  mo- 
ment Immediately  preceding  the  accident,  but. 
If  audi  evidence  ia  unobtainable,  it  Is  snffi- 
dent  to  show  the  condition  within  such  a 
reasonable  time  as  will.  In  the  nature  of  the 
case,  fairly  tend  to  show  Its  condition  at  the 
moment  preceding  the  acddent.  Amdt  v. 
Bourke,  120  Mich.  263,  T9  N.  W.  190;  M.,  K. 
ft X.^. Oct. Williams,  108  Tex.  228, 126  S. 


W.  881 ;  Joyce  v.  Black,  226  Pa.  408.  75  AtL 
602,  27  L.  B.  A.  (N.  S.)  863 ;  J.  &  S.  E.  Ry.  Co. 
V.  Sonthworth,  136  lU.  250, 25  N.  E.  1093 ;  City 
of  Bloomlngton  v.  Osterle,  139  III.  120,  28  N. 
E.  1068;  Hall  V.  City  of  Austin.  73  Minn. 
134,  75  N.  W.  1121 ;  Stewart  et  aL  v.  Evarts, 
76  Wis.  36,  44  N.  W.  1092,  20  Am.  St  Kep.  17. 

[2]  Evidence  as  to  the  defective  condition 
of  the  railing  leading  from  the  ground  to 
the  platform  was  admissible  as  tending  to 
show  that  tbe  defendant  had  knowledge  of 
the  defective  condition  of  the  entire  railing, 
or  could  have  known  of  such  defective  condi- 
tion by  the  exercise  of  ordinary  care.  It 
was  said  in  Faulk  r.  Iowa  Coonty,  IDS  Iowa, 
442,  72  N.  W.  767: 

"A  wltnees  stated  that  a  part  of  the  cap  or 
top  rail  eiirht  feet  in  length  at  or  near  the  place 
of  the  accident  was  miasing  some  time  before 
the  accident  occurred.  The  defendant  asked 
to  have  that  portion  of  tbe  testimony  stricken 
out,  but  tbe  court  denied  tbe  request  We 
think  the  testimony  was  proper,  especially  when 
taken  with  other  evidence,  as  tending  to  show 
tbe  condition  of  the  railing  at  the  place  of  the 
accidmt.and  upon  the  question  of  notice  to 
the  defendant  of  its  condition.  McConnell  v. 
City  of  OBue,  80  Iowa,  297,  4fi  N.  W.  650 
[8  L.  B.  A.  7781 :  Muneer  v.  Citir  of  Waterloo, 
^  Iowa.  600,  49  N.  W.  1028.^ 

Complaint  Is  made  that  the  testimony  of 
witness  Young  was  a  conclnaion  and  Invaded 
the  province  of  the  Jury,  in  that  he  was  al- 
lowed to  testl:^  as  follows: 

"Q.  Would  It  be  posrible  to  move  one  thoea 
rails  without  moving  the  other;  if  you  should 
shake  one  of  them  would  it  not  have  to  shake 
the  other?  A.  Well,  I  should  think  to  shake 
one  it  would  diake  both;  they  were  J<^ed  to- 
gether ;  it  looked  to  me  Itte  fastened  m  a  little 
poaf* 

The  witness  had  seen  the  stairway,  knew 
that  the  railing  around  the  platfonn  and  the 
railing  leading  from  the  ground  to  tb»  plat- 
form were  Joined,  and  that  one  was  loose, 
and  with  that  knowledge  testlfled  that  the 
shaking  of  we  railing  would,  in  his  i^lnlon, 
neoessarlly  shake  the  other.  This  teBtlmony 
was  evidently  given  as  a  lesolt  of  bis  per- 
sonal  knowledge  and  observation.  We  do  not 
think  that  this  testimony  was  preJudldaL 

Complaint  is  made  to  the  giving  of  in8tni&- 
tlon  Nos.  4  and  6.  Instmctlon  No.  4  fairly 
Instructs  the  Jury  on  the  meaning  of  ordinary 
care,  as  defined  by  section  2939,  Cwnp.  Laws 
of  1909.  Under  Instruction  Na  6,  the  court 
Instructed  the  Jury  as  follows: 

"The  court  further  instructs  yon  tiiat  If  you 
believe  from  the  evidence  that  on  or  about  the 
6th  day  of  April,  1906,  the  plaintiff  was  deliver- 
ing newspapers  to  certain  tenants  of  defendant 
In  said  English  Bailding  upon  subscription 
therefor  by  any  such  tenant  that  plaiutiff  then 
and  thereby  became  an  invitee  of  defendant  as 
to  the  use  of  the  halls,  stairways,  and  stair- 
way platform,  and  that,  as  such  invitee,  as  a 
matter  of  law,  the  defendant  owed  plaintiff  the 
duty  to  keep  said  stairway  platform  aud  rail- 
ing^ around  the  same  in  a  reasonably  safe  con- 
dition for  a  reasonable  use  thereof  by  plaintiff, 
and  if  you  farther  believe  from  the  evidence 
that  on  or  about  the  date  mentioned  plaintiff, 
while  BO  enfraged,  and  while  in  tbe  exercise  of 
due  care,  went  out  upon  the  stairway  platform 
in  qaeadon  end  took  hold  of  or  leaiMd  against 
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the  raiUoK  around  the  same  in  a  reasooable 
use  thereof  for  the  purposes  for  which  such  rail- 
ing was  intmded  and  Cor  the  parpoee  of  steady- 
ing himself,  and  if  ;ou  further  believe  from  the 
evidence  that  when  plaintiff  so  caught  hold  of 
or  leaned  againat  aaid  railing  that  the  same 
gave  way  and  caused  plaintiff  to  fall  and  plain- 
tiff was  therel>y  injured,  and  that  the  giving 
way  of  such  railing  was  due  to  any  defect  in 
the  condition  of  the  same,  and  that  such  defect, 
if  any,  was  known  to  the  defendant  or  his  agent 
or  employ^,  or  by  the  exercise  of  ordinary  care 
should  have  been  so  known,  the  defendant 
would  be  liable  to  i^aintiS  in  damages,  and 
your  verdict  should  be  for  the  plaintiff." 

Plalutiff  in  error  bases  bis  objections  to 
this  Instruction  upon  four  grounds:  (1)  Be- 
cause there  was  an  evidence  that  plaintUF  at 
the  time  of  his  Injury  was  deliTerlng  news- 
papers to  the  tenants  in  defendant's  building ; 
(2)  because,  under  the  facts  as  shown  by  the 
undisputed  evidence  in  this  case,  plaintiff  was 
a  licensee,  and  not  an  invitee,  In  defendant's 
bulidlng  at  the  time  be  was  hurt;  <3)  that 
imowledge  on  the  part  of  defendant's  agent 
or  eniploye  was  not  the  knowledge  of  defend- 
ant, unless  the  agent  or  employ^  was  charged 
with  making  repairs;  and  (4)  the  Jury  was 
Instructed  that  defendant  was  liable  if  the 
defect  could  have  been  known  to  defendant 
by  the  exercise  of  ordinary  care. 

[3]  There  was  competent  evidence  that 
plaintiff  had  been  carrying  papers  over  this 
route  for  some  time;  that  he  had  expressed 
his  Intention  of  resigning,  and  was  Just  about 
to  quit,  but  was  still  working  fulfilling  bts 
contract  with  the  tenants,  and  was  receiving 
pay  from  his  employer  for  so  doing,  and  in 
connection  therewith  was  teaching  another 
boy  the  delivery  route.  This  statement  Is 
borne  out  by  the  following  evidence  (Clarence 
P.  Thomas,  the  plaintiff): 

"Q.  What  is  your  business,  or  what  business 
were  you  enca»sd  in,  if  any,  during  the  early 
spring  of  1906?  A.  I  was  carrying  papers  on 
the  Mu8koe;ee  Daily  'Phcenix.  Q.  That  is  the 
same  Pbceniz  that  la  being  published  now?  A, 
Yes.  sir.  Q.  About  how  long  bad  you  been  car- 
rying papers?  A.  On  this  particular  route  that 
you  speak  of  I  bad  been  carrying  <me  about 
seven  or  eight  months.  *  •  *  Q.  Now,  on 
that  morning  what  was  ygu  doing?  A.  I  was 
carrying  papers,  or,  rather,  I  whs  teaching  an- 
other boy  the  route,  and  as  soon  as  I  taught 
the  boy—  Q.  You  were  still  working  for  the 


paper?     A.  I  was. 


Q.  Were  those 


men  regular  subscribers  for  the  paper?  A.  Yes, 
sir.  Q.  Was  it  your  duty  uoder  a  contract  with 
them  to  deliver  them  papers?  A.  It  was.  Q. 
Every  morning?  A.  Yes,  sir.  •  •  *  A.  I 
was  showing  this  boy  the  route,  as  I  have  be- 
fore stated ;  that  is,  I  was  telling  him  which 
people  were  Bubscribers  of  the  paper,  and  men- 
tioned for  him  to  leave  tbem  at  the  places  I  des- 
ignated. I  was  just  stating  that  Momyer  took 
ti^e  paper  at  the  time,  and  be  proceeded  to 
throw  one  over  the  transom  or  under  the  door. 
•  •  •  Q.  After  you  were  injured  did  he  take 
the  route  and  deliver  papers  on  it?  A.  Well, 
I  don't  know ;  I  suppose  he  did.  Q.  Now,  had 
he  been  delivering  papers  before  you  began  to 
teach  him  that  route?  A.  I  don't  reckon  he 
had  ever  delivered  any  papers  before.  Q.  How 
many  times  had  you  been  teaching  him  the 
route  at  the  time  you  were  hurt?  A.  This  was 
the  second  day.  Q.  Was  he  carrying  the  pa- 
pers that  morning?  A.  I  think  he  was;  prob- 
ably I  may  have  had  a  few  of  them.   Q.  Now. 


Thomas,  at  the  time  yon,  say  yon  were  deliver- 
ing the  Phoenix,  were  you  employed  by  any  one 
to  deliver  these  papers?  A.  I  was  employed  by 
Charlie  Wheeler,  circulation  manager,  to  de- 
liver these  papers.  Q.  Wbeeler  had  charge  of 
the  circulation  of  the  paper  in  Muskogee?  A. 
I  don't  know  whether  he  did  or  not;  I  don't 
know  whether  he  was  working  on  a  salary  or  it 
was  sold  to  him.  Q.  You  were  employed  by 
Wheeler?  A.  Yes,  sir.  Q.  By  whom  were  you 
paid ;  how  were  you  paid?  A.  Weekly.  Q. 
So  much  a  week  for  delivering  the^e  papers? 
A.  Yes,  sir.  Q.  Did  It  depend  on  the  number 
of  papers  yon  delivered,  or  was  it  a  fixed  sum? 
A.  A  fixed  sum.  Q.  How  much  was  it?  A. 
Two  dollars  per  week,  I  tliink.  •  •  •  Q. 
Where  did  you  start  ahead  of  him;  in  what 
part  of  the  building  did  you  begin  to  walk 
ahead  of  him?  A.  I  walked  ahead  of  him  pre^ 
ty  nearly  all  the  time.  Q.  And  then  you  would 
pass  a  place  where  a  paper  was  to  be  delivered 
and,  you  would  say,  'Here  is  a  place ;  a  paper 
here  7  A.  Yes,  sir.  Q.  And  he  would  throw 
it  over  the  transom  or  pnt  it  Jn  some  othtt 
place?  A.  Yes,  sir;  that  is  the  reason  I  went 
in  front  of  him  to  see  that  he  did.  ♦  •  ♦  I 
remember  it  was  just  about  dawn.  I  was  at 
that  time  carrying  papers  on  the  Mnskt«ee 
Daily  Phoenix,  and  was  just  about  to  quiL  in 
fact,  I  hod  already  resigned,  and  was  teaching 
another  boy  my  route." 

[4]  It  is  next  argued  that  nndw  the  facts 
as  shown  by  the  record  plaintiff  was  a  !!• 
censee,  and  not  an  Invitee,  in  defradant's 
bullcUng  at  the  time  be  was  hart,  and  in  sup- 
port of  this  contention  the  case  of  Faurot  v. 
Oklahoma  Wholesale  Gro.  Ca,  21  OkL  104. 
95  Pac.  463, 17  L.  B.  A.  (N.  S.)  136,  and  other 
cases  along  this  line  have  been  dted  as  au- 
thority. The  facts  In  the  foregoing  case 
were  that  at  the  time  of  the  accident  the 
grocery  ccmpany  was  occupying  and  using  a 
certain  brick  building  in  Oklahoma  City.  In 
the  rear  of  the  building  was  a  platform 
where  goods  were  loaded  and  unloaded. 
About  the  time  of  the  accident  defendant  had 
purchased  a  load  of  empty  boxes  from 
Brown's  G.  O.  D.,  the  defendant  promising  to 
send  for  them,  but  Brown  without  any  in- 
structions from  the  defendant  delivered  the 
boxes.  The  boy  who  was  Injured  accompa- 
nied the  driver  at  his  request  to  direct  him 
to  the  wholesale  house,  driving  to  the  proper 
place  to  make  delivery  of  said  boxes.  The 
door  was  fastened,  and  no  one  was  there  to 
receive  them.  The  boy,  at  the  direction  of 
the  driver,  went  to  the  front  of  the  building 
and  entered  defendant's  place  of  business  for 
the  purpose  of  finding  some  person  to  re- 
ceive the  boxes.  He  walked  down  a  passage- 
way, having  boxes  of  goods,  etc.,  piled  high 
on  either  side.  In  proceeding  down  said  pas- 
sageway he  walked  Into  defendant's  elevator 
shaft,  which  wa?  open  without  any  railing 
or  guard,  and  was  seriously  Injured.  The 
court  held  that  a  person  Injured,  although  an 
Infant,  by  falUng  down  an  elevator  shaft 
which  was  left  unguarded,  In  order  to  recover 
must  show  that  the  owner  of  the  premises 
was  under  obligations  to  protect  him  from 
the  injury,  and  the  owner  of  such  premises  is 
liable  for  an  injury  occurring  therein  through 
his  negligence  only  when  the  injured  person 
comea  upon  them  by  invitation,  express  or  im- 
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plied,  of  the  owner.  It  li  erident  trom  a 
reading  ot  ttda  opinion  that  the  boy  was  not 
Invited,  either  expressly  or  by  Implication,  to 
go  upon  the  premises  of  defendant.  They 
had  specifically  Instructed  Brown  that  they 
would  call  for  the  boxes,  and  under  such  con- 
ditions the  court  properly  held  that  he  was 
a  mere  licensee.  In  the  case  at  bar  we  have 
a  different  condition.  The  defendant  was 
the  owner  of  a  business  blodc  in  the  city  of 
Huakogee.  The  pz^nnlses  were  rented  to  nu- 
merous tenants,  mostly  lawyers,  a  large  ma- 
jority ot  whom  were  subscribers  to  the  Mus- 
Ttog»e  Dally  Phcenlx,  and  plalntifT.  In 'com- 
pliance with  his  contracts  of  subscription,  de- 
livered the  papers  to  the  tenants  daily.  They 
expressly  invited  him  to  come  to  the  building 
for  that  purpose.  This  la  not  a  case  of  a 
newslMV  entering  a  building  to  sell  papers 
ttff  tils  own  convenience  or  benefit  without 
any  previous  understanding  with  the  tenants, 
bat  it  is  a  case  where  a  ccmtract  had  been  en- 
tered Into  for  the  common  Interest  and  mu- 
tual advantage,  benefit,  and  convenience  of 
all  parties  concerned.  It  has  been  lield  lu 
this  state  in  the  case  ot  A.,  T.  &  3.  F.  By.  Co. 
V.  Cogswell,  23  Okl.  l&L,  99  Fac  923,  20  U  K. 
A.  (N.  S.)  837,  that: 

"  *  *  *  One  who  goes  upon  the  iweiniMs  of 
a  railway  company  to  traoaact  businesa  with 
it  or  its  asents  or  to  transact  business  in  the 
opcmtloQ  of  tfctt  road  or  who  is  there  bv  invi* 
tation  of  the  company,  express  or  imiwed,  is 
lawfully  there,  and  the  railway  company  owes 
him  a  duty  of  using  ordinary  care  in  the  con- 
struction and  maintenance  of  Its  depot  and 
platforms  to  avoid  injuring  him.  •  *  *  One 
who  goes  with  the  permission  and  acquiescence 
ot  the  owner  upon  the  premiaes  of  another 
solely  for  his  own  pleasure  and  benefit  goes  as 
a  licensee.  *  *  *  But  one  who  goes  upon 
the  premises  of  another  in  a  commm  intenat 
or  to  a  mutual  advantage  is  there  under  the 
implied  invitation  of  tlie  owner. 

''The  test  as  to  whether  there  Is  an  Implied 
invitation  is  stated  by  Mr.  Campbell  in  his 
treatise  on  Negligence  in  the  following  lan- 
guage; The  principle  appears  to  be  that  invi- 
tation is  inferred  where  there  is  a  conUDon  in- . 
terast  or  saotnal  advantage,  while  a  license  is 
inferred  where  the  object  Is  tlw  mete  pleasore 
or  benefit  of  the  person  using  it' 

"This  lan^aee  is  quoted  with  approval  In 
Bennett  v.  L.  &  N.  By.  Co.,  supra  [102  U.  S. 
577,  28  L.  Bd.  235],  but  the  court  in  Uiat  case 
does  not.  and  we  do  not  hen,  undertake  to  say 
that  this  principle  furaishee  an  invariable  teat 
by  which  it  may  be  determined  in  every  case 
whether  a  person  is  upon  the  premises  of  an- 
other under  an  implied  invitation.  The  courts 
have  not,  to  our  knowledge,  fixed  any  general 
rule  by  which  such  test  may  be  made,  and 
whether  an  invitation  exists  in  any  case  must 
be  determined  by  the  circumstances  surround- 
ing the  case.  But,  where  the  facts  of  any  case 
bring  It  within  the  language  of  the  first  sen- 
tence of  the  above  quotation,  an  invitation  is 
implied.  It  now  seems  to  be  the  doctrine  of  the 
various  state  courts  of  the  Union  that  one  who 
goes  to  the  premises  of  a  railway  company  to 
meet  an  incoming  passenger  or  to  accompany  a 
departing  passenger  is  within  this  rule,  and 
goes  upon  the  premiaes  of  the  railway  company 
under  an  Implied  invitation  of  the  company. ' 

In  Underhill  on  Landlord  and  Tenant,  toL 
2,  p.  815,  the  authority  says: 

"The  landlord  is  boaud  to  keep  the  halls  and 
•xitt  in  repair  so  as  to  furnish  a  safe  and  con- 


venient exit  and  entrance  to  the  tenant  and  tha 
members  of  the  tenant's  family  and  for  bis  serv- 
ants and  employes.  He  is  not,  however,  liable 
for  negligence  to  mere  licensees  who  are  on  the 
premises  by  permission  only,  and  without  any 
alluremeot  or  invitation,  express  or  implied,  by 
the  owner  or  occupant  The  landlord  will  not 
be  held  responsible  either  as  mattec  of  law  or 
by  an  implied  contract  to  those  who  use  the 
balls,  stairways,  or  entrances  solely  for  their 
own  convenience  or  pleaaure,  and  who  are  not 
either  expressly  or  by  implicatum  invited  or 
induced  to  do  so  by  the  purpose  to  which  the 
premises  are  apprc^riated  or  occupied,  or  by 
such  a  use  of  the  premises  by  others  as  will  jus- 
tly a  reasonable  presumpti(m  that  they  might 
properly  and  safely  use  them.  The  duty  of  the 
landlord  to  a  visitor  to  the  tenant  is  therefore 
precisely  the  same  both  in  character  and  degree 
as  his  duty  to  Us  tenant ;  for,  where  houses  are 
rested  in  separate  apartments,  access  to  which 
can  only  be  had  by  a  common  passage  or  hall- 
way, the  beneficial  use  of  each  separate  apart- 
ment by  the  tenant  not  only  necessitates  the 
use  of  the  common  passaeeway  by  him,  but  also 
necessitates  the  use  of  the  passageway  by  aU 
who  visit  him,  whether  they  be  tradesmen  or 
other  persons  who  deliver  goods  to  him,  his 
customers,  if  he  shall  carry  on  a  business  in  his 
apartment,  or  other  persons  who  coll  on  him  for 
business  purposes,  as  well  as  those  who  call  up- 
on him  for  purely  social  reasons.  To  all  theae 
various  passes  the  landlord  owes  the  same  duty 
and  degree  of  care  as  be  owes  to  his  tenant" 

It  was  held  in  the  case  of  Olaeer  t.  Roths- 
child, 221  Mo.  180,  120  S.  W.  1,  22  L.  B.  A. 
(N.  SO  1045, 17  Ann,  Gas.  676: 

"Jb'rom  the  evidence  the  jury  would  have  had 
a  right  to  infer  that  the  entrance  of  the  plaintiff 
upon  the  defendant's  premises  was  for  their 
mutoal  benefit  and  not  for  her  benefit  solely. 
Thereupon  the  plaintiff  invokes  the  rale  of  law 
which  was  made  the  basis  of  the  decision  of 
this  court  in  Phillips  v.  library  Oo.,  55  N.  J. 
Law.  SOT.  27  AtL  478,  and  la  ex«nidified  in 
other  recmt  cases,  indudii^  that  of  Furey 
V.  New  York  Central  &  Hudson  River  Rail- 
road Oo.,  67  N.  J.  Law.  270,  &1  AU.  S05,  *  •  • 
vi&,  that  the  owner  or  occupier  of  lands,  who, 
by  invitation,  expieaa  or  implied,  induces  per- 
sons to  come  upon  bis  premises,  or  to  make  use 
of  the  premises  for  a  given  purpose,  is  under  a 
duty  to  exercise  ordinary  care  to  render  the 
prenuses  reasonably  safe  for  snch  use.  The  ap- 
jdication  of  this  rule  always  depends  upon  the 
particular  facts  and  circumstances  of  the  case 
under  consideration."  Wilsey  v.  Jewett  Bros. 
&  Co.,  122  Iowa,  315,  98  N.  W.  114;  Uerdt  v. 
Koenig,  137  Mo.  Appw  68U,  119  S.  W.  56; 
Stay  V.  Hunkett  <OkL)  145  Pac.  496;  Miller 
V.  Hancodt  09  U  T.  Bep.  214,  [18»3]  2  Q. 
B.  177. 

We  have  examined  with  great  care  all  the 
authorities  cited  by  plaintiff  in  error,  many 
of  which  on  a  casual  reading  would  indicate 
that  the  test  under  the  facts  in  this  case  is 
whether  the  jrarpose  of  the  party  on  the 
premises  was  directly  connected  with  the 
business  actually  or  apparently  carried  on 
there.  We  do  not  think  the  rule  is  so  lim- 
ited, but.  If  there  is  a  mutuality  of  Interest 
between  the  tenant  and  the  party  injured, 
then  such  party  would  be  considered  to  be 
there  at  the  Invitation  of  the  tenant,  and  the 
landlord  would  owe  him  the  duty  of  exercis- 
ing ordinary  care  In  the  maintenance  of  his 
premises.  Thia  la  the  theory  on  which  the 
Cogswell  Case  was  decided. 

Plaintiff  In  error  has  cited  numerous  cases 
in  which  book  agents,  solicitors,  and  persons 
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■fnfrlnf  employment  were  Injured  upon  tba 
pieiiilses,  and  were  beld  to  be  mere  licensees. 
In  tbeae  cases  the  injured  party  was  not 
upon  tlie  premises  for  the  mutual  advantage, 
benefit,  and  convenience  ot  the  tenant  and 
himself,  but  was  there  for  his  own  personal 
benefit,  and  they  were  held  to  be  mere  li- 
censees. 

The  following  cases  are  applicable  to  the 
conditions  arising  In  this  case: 

In  Coupe  T.  Piatt,  172  Mass.  458,  62  N.  E. 
626,  70  Am.  St  Bep.  293.  the  court  rendered 

the  following  opinion : 

"The  gaeqdon  how  far  a  host  Is  liable  to  Ms 
guest  for  the  unsafe  condition  of  his  premises, 
when  he  Is  visited  upon  an  invitation,  express 
or  implied,  merely  in  a  social  way,  from  consid- 
erations of  friendfdiip  or  for  pleasure,  ia  not 
raised  by  this  bill  of  exceptions.  The  judge 
assamed  in  favor  of  the  defendant  that  the  law 
of  this  commonwealth  ia  like  that  of  England, 
where  it  is  held  that,  in  the  absence  of  traps, 
neither  the  poor  nor  the  rich  are  bound  to 
change  the  conditions  in  which  they  are  ac- 
customed to  live  In  order  to  furnish  for  their 
friends  or  guesta,  recipients  of  their  gratuitous 
hospitality,  safer  or  more  comfortable  surround- 
iogs  than  they  have  for  themselves  and  their 
^lilies.  The  English  law  on  this  subject  was 
somewhat  considered  in  Hart  v.  Cole,  156  Mass. 
475,  478  [SI  N.  B.  644.  16  L  B.  A.  5571,  and 
in  Plummer  v.  Dill,  166  Mass.  426  [31  N.  E. 
128,  32  Am.  St  Bepi  463],  bat  whether  it  is  to 
be  followed  in  this  commonwealth  has  never 
been  decided.  The  question  in  this  case  Is  dif- 
ferent. The  defaidant  was  a  landlord  who 
maintained  outside  steps  and  a  platform  for 
the  use  in  common  of  tenants  of  different  parts 
of  her  building.  The  plaintiff  was  injured  by  a 
defect  in  tha  platforaCi  while  passing  over  it  on 
a  visit  to  one  of  the  tenants,  made  on  his  ex- 
press invitation  to  oome  <m  a  particular  day 
for  a  particular  purpose.  The  duty  of  the  de- 
fendant to  keep  the  platform  safe  for  the  ten- 
ant, and  for  those  claiming  under  him.  grew 
oat  of  the  contract  of  hiring.  It  was  a  part  of 
the  contract  that  the  platform  should  be  k^t 
reasonably  safe  for  the  tenant  for  use  in  con- 
nection with  his  tenement  The  contract  im- 
pliedly included,  not  only  the  tenant  himself, 
but  the  members  of  his  family,  and  his  serv- 
ants and  agents  wbo  might  rightfully  occupy 
and  use  the  tenement  with  him.  It  included 
boarders  and  lodgers,  if,  in  a  proper  use  of  the 
tenement,  such  persons  might  be  received  there 
by  the  tenant  It  included  all  persons  who.  In 
connection  with  the  use  of  the  tenement  by  the 
tenant,  might  properly  pass  over  the  platform 
under  the  express  authority  of  the  tenant  and 
in  his  right  To  ail  such  persons,  by  virtue  of 
her  contract  with  the  tenant,  the  landlord  owed 
the  same  duty  that  she  owed  to  the  toiant  per- 
sonally, to  keep  the  platform  reasonably  safe. 
Whether  the  tenant  would  or  would  not  have 
been  liable  to  the  plaintiff  for  an  injury  receiv- 
ed from  an  unsafe  condition  of  the  tenement 
which  he  occupied,  he  expressly  aathorized  the 
plaintiff  to  pass  over  the  platform  in  the  exer- 
cise of  his  rights  under  the  contract  with  the 
defendant,  and  the  defendant  owed  the  plain- 
tiff the  duty  which  arose  from  the  contract  in 
favor  of  those  who  were  acting  by  express  au- 
thor!^ of  the  tenant  in  the  tmant's  right." 

Zn  Hamilton  ▼.  Taylor,  195  Mass.  68,  80 
N.  E.  592,  the  second  paragraph  of  the  sylla- 
bus (in  80  N.  E.)  Is  applicable  to  this  case. 

It  Is  as  follows : 

"Defendant  owned  a  building,  the  ground  floor 
of  which  he  rented  for  a  restaurant,  which  was 
partiti(ni6d  so  as  to  provide  for  a  kitchen  In  the 
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rear;  defendant  retaining  control  of  an  eleva- 
tor In  the  rear  of  the  buUding  for  the  use  of  all 
the  tenants  of  the  building.  The  floor  of  tba 
elevator  was  in  a  passageway  leading  from  the 
alley  to  the  refrigerator  in  the  kitcb^i  of  the 
restaurant,  through  which  deiiverymen  were  re- 
quired to  make  deliveries  of  suppliee.  PlaintiJf 
was  in  the  act  of  delivering  ice  to  the  restau- 
rant through  such  alleyway,  when,  owing  to  a 
defect  in  the  elevator  gates,  plaintiff  stepped 
into  the  elevator  well  while  uie  elevator  was 
up,  and  was  injured.  Held,  that  such  facts 
were  sufficient  to  show  an  implied  invitation  by 
defendant  to  plaintiff  to  use  tiie  passugeway." 

In  Qordon  v.  Oummbigs,  152  Mass.  613.  25 
N.  B.  978,  9  L.  B.  A.  640,  28  Am.  St  Bep. 

846,  it  is  said: 

"The  plaintiff  was  a  United  States  letter  car- 
rier. Tae  place  which  be  sought  to  enter  was 
known  as  No.  619  Albany  street  It  was  al- 
ways open,  having  no  door  to  close  it  Ascend- 
ing from  its  threshold,  which  itself  constituted 
the  first  step,  was  a  flight  of  four  or  five  steps, 
to  a  door  which  op«ied  upon  an  entry  or  ball- 
way,  in  which  were  three  or  four  boxes,  placed 
there  for  the  accommodation  of  the  plaintiff  by 
the  tenants  of  the  defendants  who  occupied  tiie 
various  stories  of  the  building  for  the  reception 
of  their  mail  matter.  Among  the  rest  was  a 
box  for  that  purpose  for  the  mail  matter  of 
Melish,  Byfield  &  Co.  who  were  tenants  at  will 
of  the  Uiird  and  fourth  floors  of  the  bnildbig 
of  the  defendants,  and  for  whom  the  plaintiff 
had  a  lett«-,  which  he  was  seeking  to  deliver 
by  placing  it  in  th^r  box.  The  hallway  into 
whidi  the  plaintiff  sought  to  enter  had  k.  flight 
of  stalls  which  led  to  the  next  stoiy.  The  ae- 
fendants  owned  the  building,  and  there  was 
notbing  which  t^ded  to  show  that  this  hallway 
was  leased,  or  that  they  did  not  have  the  entire 
management  of  it  A  watchman  also  employed 
by  them  bad  the  general  charge  of  the  bnilding 
during  tbe  night,  taking  control  ai  it  from  6 
ia  the  evening  tintll  6  in  the  morning.  How 
long  these  letter  boxes  had  been  in  the  entry,  or 
how  often  the  plaintiff  had  visited  them  in  the 
dlsdiarge  of  his  duty  as  a  letter  carrier,  does 
not  fally  aj^ar  by  the  report,  but  their  ex- 
istence iu  so  i)ublic  a  place,  which  was,  so  for 
as  appears,  entirely  in  the  control  of  the  de- 
fendants, could  not  have  been  without  their 
knowledge,  and,  whatever  the  rights  of  tbe  ten- 
ants or  thrir  servants  may  have  been  in  tbe 
entry,  afforded  some  evidence  that  the  boxes 
were  there  by  the  defendants'  authori^  and  per- 
mission, and  that  the  letter  carrier,  in  vidting 
them  in  the  performance  of  bis  duty,  came  there 
by  the  Implied  invitation  of  the  defendants  for 
the  convenience  of  their  tenants,  or,  at  least 
that  he  was  authorized  to  believe  that  he  came 
there  by  such  an  invitation.  While  tbe  build- 
ing was  intended  for  workshops,  and  while  there 
were  no  offices  in  It  It  was  stitl  one  where,  to 
some  ext^t  at  least  the  tenants  received  let- 
ters, and  there  was  a  preparation  and  adapta- 
tion of  the  entry  or  hallway  for  the  plaintiff's 
use  which  might  well  lead  Mm  to  betiere  that 
he  could  safely  enter  fn  the  performance  of  his 
duty." 

[6]  It  Is  next  contended  under  this  same 
subdivision  that,  tf  the  plaintiff  on  entering 
the  building  entered  In  pursuance  of  an  ex- 
press invitation,  he  became  a  mere  licensee 
when  he  attempted  to  leave  by  the  private 
stairway  at  the  rear  of  the  building.  The 
testimony  shows  that  It  was  customary  for 
the  tenants  and  other  persons  having  busi- 
ness in  this  bulldli^  to  use  this  rear  stair- 
way for  the  purpose  of  deecending  oa  Main 
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Btreet.  It  was  leasonably  adapted  to  that 
purpose,  and  under  the  facts  and  circum- 
stances In  this  case  it  could  not  be  said  that 
the  pl&lntiff,  being  an  invitee  when  he  entei- 
-ed  by  the  frtmt  stairway,  bad  gone  tieyond 
the  invitation  extended  to  him  and  became  a 
mere  licensee  on  leaving  the  building  by  the 
rear  stairway.  There  is  no  contention  that 
he  remained  In  this  bnlldlng  or  on  the  rear 
platform  beyond  a  reasonable  time,  nor  is 
there  any  merit  in  the  contention  that,  if 
plaintiff  entered  the  building  as  an  Invitee, 
he  became  a  mere  licensee  when  he  leaned 
against  the  railing  of  such  platform  while 
waiting  for  his  companion,  as  the  evidence 
disclosed  that  plaintiff  and  his  companion 
left  the  building  at  practically  the  same 
time,  and  plaiotiff  placed  his  band  on  the 
railing  and  turned  to  look  for  his  companion, 
and  as  he  did  so  the  rail  gave  way  and  he 
fell  and  was  injured.  There  is  no  evidence 
that  he  was  sitting  or  lounging  upon  this 
railing.  The  railing  was  placed  there  for 
the  purpose  of  preventing  people  falling  from 
the  platform,  and  nnder  the  evidence  the 
Jnry  was  Justified  in  finding  that  it  was  used 
for  the  purpose  for  which  it  was  constructed. 

[8]  It  Is  next  urged  under  this  same  as- 
signment that  instruction  No.  6  Is  prejudicial, 
in  that  there  could  be  no  recovery  unless 
plaintiff  proved  that  defendant  had  knowl- 
edge of  such  defect,  or  that  the  defect  was 
of  such  a  nature  that  defendant  could  have 
known  of  the  same  by  the  exercise  of  ordi- 
nary care.  This  presents  but  one  question 
for  our  determination,  and  that  Is  whether 
or  not  there  was  sufficient  evidence  to  Justify 
the  submission  of  the  question  to  the  Jury. 
We  have  examined  tlie  testimony  very  care- 
fully on  this  subject,  and  are  of  the  opinion 
that  there  was  sufilclent  evidence  on  this 
question  to  warrant  the  trial  court  in  sub- 
mitting the  same  to  the  Jury,  and.  the  jury 
having  found  this  Issue  against  defendant, 
the  same  will  not  be  disturbed. 

The  caose  should  therefore  be  afllnned. 

FORCUBIAM.  Adopted  In  whoLa. 


McKSNZISi  et  bL  t.  BTATH    (No.  A-19860 

(CModiul  Court  of  Appeals  of  Oklahoma. 
June  17,  1816.) 

(ayUahu  hy  the  Court.) 

1.  BoHioiDB    «s»260  —  EriDCircx  —  Suwn- 
ourot. 

In  a  prosecution  for  murder,  the  evldeuce 
examined  and  held  to  suetafn  a  Joint  verdict  of 
guilty  with  imprisoument  for  lite  at  hard  labor 
as  the  pouishment. 

[Ed.  Note. — For  otber  caseB,  see  Homicide, 
Gent.  Dig.  {§  515-017;  Dec.  Dig.  «=»250.] 

2.  Cbiuiital   Law  <g=»822— iNffrsuonoKS— 
CoNSTBUc-non  ia  a  Whole. 

The  iostructioas  must  be  considered  as  a 
whole,  and  when  so  considered,  if  they  fidrly 


and  correotii^  state  the  law  appBcaUe  to  the 
case,  they  will  be  sufficient. 

[Ed.  Note.— For  other  cases,  see  Crimina] 
Law,  Cent  Dig.  |§  1000.  1991,  1991,  1995, 
3158;   Dec  Dig.  «s=»822.] 

3.  Cbtminai.  Law  4=»877— VEBDicr— Joxnr 
DKraNnANTS— Skpauts  CoimcnoiT. 
On  a  trial  of  two  peraons  upon  a  diaige 
of  murder,  the  cojsft  properly  instructed  the 
jury  that,  though  one  of  the  defendants  should 
be  found  guilty,  the  other  might  be  acquitted, 
and  the  forms  of  verdict  In  uat  respect  wwe 
properly  submitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  2096.  2097;  Dec.  Dig.  «s> 
877.] 

Appeal  from  Superior  Oomt,  Tolsa  Oodh^. 
Guy  MeKenxie  end  Joe  BaMtx  were  convict- 
ed of  murder,  and  they  appeal.  Affirmed. 

J.  R  Charlton,  of  BartlesvUle,  for  plain- 
tiffs in  error.  Pat  BTalloy,  Co.  Atty.,  of  Tul- 
sa, for  the  State. 

DOTLE,  P.  J.  Charles  T.  Renter,  a  promi- 
nent citizen  and  lawyer  of  Tulsa,  was  assas- 
sinated in  his  home  In  that  city,  about  1 
o'clock  a.  m.,  on  the  6tb  day  of  May,  1912. 
The  plaintiffs  in  error,  Ouy  McKenzle  and 
Joe  Baker,  together  with  Grover  (alias 
"Bud")  Belew,  and  Laura  Renter,  his  wid- 
ow, were,  by  information  filed  In  the  superior 
court  of  Tulsa  county,  Jointly  charged  with 
bis  murder.  The  defendant  Laura  Beuter 
demanded  and  was  granted  a  severance.  The 
defendant  Grover  (alias  "Bud")  Belew  was 
granted  Immimlty  and  testified  for  the  state. 
The  state  elected  to  try  McKenzle  and  Baker 
first  Their  trial  began  on  the  5th  day  of 
October,  1912.  The  case  was  submitted  to 
the  Jury  on  November  1,  1912,  and  on  that 
day  they  rendered  their  verdict,  finding  Guy 
McKenzle  and  Joe  Baker  guilty  of  murder 
as  charged  and  assessing  their  punishment  at 
imprisonment  in  the  penitentiary  at  hard 
labor  for  llf&  A  motion  for  new  trial  was 
duly  filed,  overruled,  and  Judgment  was  ren- 
dered In  pursuance  of  the  verdict  From  the 
Judgment,  the  plaintiffs  in  error  appeal. 

[1]  The  testimony  establishes  or  tends  to 
establish  the  following  facts:  The  plaintiffs 
in  error,  Guy  McKenzle  and  Joe  Baker,  for 
several  months  prior  to  the  homicide  had 
been  upon  very  friendly  terms.  Bud  Belew 
bad  been  In  the  employ  of  Guy  McKenzle 
during  that  time.  McKenzle  was  the  owner 
of  an  automobile,  and  Belew  drove  thld  car. 
His  services  were  rendered  without  any  stip- 
ulated salary.  He  would  go  to  McKenzle 
and  get  whatever  money  he  needed.  Guy  ilc- 
Kenzie  and  Laura  Renter,  wife  of  the  deceas- 
ed, were  frequently  In  each  other's  company. 
About  a  month  before  the  homicide,  Cbas.  T. 
Renter  went  to  the  McKenzle  home,  called 
him  out,  and  among  other  things  said  to  him: 

"Guy,  I  want  you  to  keep  away  from  my 
house.  The  people  are  talking  about  yon.  And 
if  you  don't  keep  away  from  my  houM  I  will 
kill  you  with  a  bigger  gun  than  that  you  stole 
from  me." 
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That  McEenEte  continued  to  visit  the  Ren- 
ter home  whenever  Mr.  Reuter  was  absent, 
and  Mrs.  Beuter  would  visit  the  McKenzle 
home.  That  the  Renters  had  serious  family 
quarrels,  involviiig,  among  other  things,  the 
charge  that  Guy  McKenzle  was  criminally 
Intimate  with  Mrs.  Reuter. 

Two  or  three  witnesses  testified  that  Guy 
McKenzle  tried  to  employ  them  to  get  Mr. 
Reuter  out  of  the  way.  Guy  McKenzle  and 
Laura  Reuter  conspired  to  murder  her  hus- 
band; and  they  hired  Joe  Baker  to  commit 
the  murder.  He  was  promised  $200  to  he 
paid  by  Mrs.  Reuter,  and  what  money  he 
would  get  from  the  person  of  the  deceased, 
but  was  to  return  to  her  Mr.  Renter's  dia- 
mond ring  and  shirt  stud,  and,  in  the  event 
of  his  arrest,  she  was  to  provide  counsel  for 
bis  defense.  Shortly  before  the  homicide, 
Joe  Baker  left  the  McKenzle  home  and  went 
to  the  Reuter  home.  He  was  met  at  the  base- 
ment door  of  the  Reuter  home  by  Mrs.  Reu- 
ter, and  was  taken  from  the  basement  up  to 
the  living  room  and  from  the  living  room 
upstairs  to  the  bedrooms,  and  was  shown, 
by  hep,  Mr.  Renter's  bedroom.  Two  paper 
hangers  were  working  in  the  house  that  day. 
After  Baker  left,  Mrs.  Reuter  stated  to  the 
paper  hangers  that  be  was  going  to  build  a 
borne  and  was  looking  over  the  plans  of  the 
house. 

The  day  prior  to  the  homidde,  Guy  Mc- 
Kenzle and  Mrs.  Reuter  were  seen  standing 
near  the  garage  at  McEenzle's  home.  Joe 
Baker  and  Bud  Belew  were  seen  in  the  Mc- 
Kenzle car.  on  the  streets  of  Tulsa,  before 
midnight  on  the  night  of  the  homicide.  That 
night  Joe  Baker  left  the  McKenzle  home 
in  McKenzle's  automobile,  which  was  driven 
by  Bud  Belew.  He  had  McKenzle's  pistol 
and  a  flash  light  They  drove  by  the  Reuter 
home,  and  shortly  after  Baker  left  the  car, 
carrying  the  pistol  and  flash  light,  and  en- 
tered the  Reuter  home  through  the  basement 
door,  and  went  up  the  steps  Into  the  living 
room,  and  then  up  the  stairs  to  the  second 
story.  Mrs.  Reuter  occupied  a  room  on  the 
west  side,  and  Mr.  Reuter  a  room  on  the  oth- 
er side  of  the  hallway.  He  turned  the  key 
In  the  door  leading  to  Mrs.  Renter's  room, 
locking  it  from  the  outside,  and,  entering  Mr. 
Renter's  room,  murdered  him  by  shooting 
him  twice  through  the  head,  and  took  the 
money  that  was  In  his  clothes  and  a  diamond 
ring  and  shirt  stud.  Mrs.  Beuter  screamed 
when  the  shots  were  fired,  and  her  screams 
and  the  shots  aroused  the  neighborhood. 
Baker  left  the  Renter  house  by  the  way  he 
had  entered  and  was  seen  by  several  persons. 
He  was  wearing  an  overcoat  and  a  mask 
and  was  carrying  the  pistol  and  the  flash 
light  Near  the  Renter  home,  as  be  was 
leartng,  he  met  a  young  man  named  Ralph 
Johnson,  and,  pointing  the  pistol  at  blm 
commanded  Um  to  lay  down.  He  returned 
to  when  the  automobile  was  waiting,  and 
Belew  drove  tlie  car  north  several  miles. 
Tbay  topped  near  a  canyon,  and  Baker  took 


the  overcoat,  overalls,  and  bat  that  he  had 
put  on  before  entering  tb6  Renter  home,  placed 
them  on  the  ground,  and  poured  a  lug  of  coal 
oil  that  he  had  in  the  car  over  the  clothes 
and  set  It  on  flr&  They  drove  on  through' 
Turley,  and  then  turned  into  another  road 
leading  to  Tulsa.  They  stopped  the  car 
again,  and  Baker  took  the  diamonds  and 
hid  them  beside  the  road.  He  also  threw 
away  the  pistol  and  the  flash  light  They 
then  drove  through  Tulsa,  coming  In  from 
the  east,  crossed  the  Arkansas  River  bridge; 
and  went  on  to  Sapulpa,  arriving  there  as 
daylight  was  breaking.  They  put  the  car  In- 
to a  garage  and  ordered  that  It  be  washed. 
Then  went  to  a  rooming  house  and  went  to 
bed.  They  arose  about  midday,  and  soon 
after  left  in  the  car  for  Tulsa.  When  they 
arrived  at  Tulsa,  Baker  got  out,  and  Belew 
drove  the  car  to  McKenzle's.  Guy  McKenzle, 
on  the  day  before  the  homicide,  went  to  the 
town  of  Sklatook  for  the  purpose  of  estab- 
lishing an  alibi.  That  evening  Belew  went 
to  the  depot  to  meet  the  train  from  Sklatook; 
expecting  Guy  McKenzle  to  return  on  that 
train.  McKenzle  did  not  return.  Belew  re- 
turned to  the  McKenzle  home.  Baker  was 
there  and  said  that  he  had  seen  the  ofllcera 
with  bloodhounds  down  town,  and  suggested 
that  it  was  best  to  take  the  car  out  of 
town.  Belew  got  In  the  car  and  started  for 
Sklatook.  Near  Sperry  the  car  broke  down. 
The  next  morning  he  fixed  the  car  and  start- 
ed back  to  Tulsa,  reaching  the  McKenzle 
home.  He  found  Joe  Baker  there,  who  told 
him  that  Guy  McKenzle  had  been  arrested 
cliarged  with  the  murder  of  Chas.  T.  Renter. 
Guy  McKenzle's  sister,  Stella,  asked  Belew  if 
he  knew  anything  about  the  kiUin^  and 
he  told  her  all  about  it 

The  case  thus  made  by  the  state  was  met 
almost  exclusively  by  the  graeral  denial 
of  the  plalntlfCa  in  error,  who  were  swmn  as 
witnesses  in  their  own  behalf. 

McKenzle  admitted  that  Mr.  Reuter,  abont 
a  month  before  bis  death,  told  him  to  star 
away  from  his  place,  saying: 

"If  you  don't  stay  away,  I  am  going  to  shoot 
you  with  a  bigger  gun  than  yon  stole  from  me.'* 

He  admitted  that  aftn-  that  Bud  Belew 
drove  bim  and  Mr&  Renter  and  hia  sister 
Stella  HcKende  to  Bioken-Arrow  la  his 
automobile;  and  that  be  met  Mrs.  Bentor  aib 
other  time  at  a  n^bbor'a  He  denied  bar- 
ing had  any  improper  relations  with  Mrs. 
Reuter. 

Baker  admitted  that  he  aerved  a  term  toT 
burglary,  committed  in  Coffeyvllle,  In  the 
reformatory  at  Hbtchlson,  Kan.,  and  was 
paroled  and  came  to  Tulsa,  and  was  there 
cfmvlcted  several  times  of  violating  the  pn^ 
taibitory  law;  that  In  the  afternoon  of  May 
4th  he  took  his  wlfb  to  the  hospital  in  the 
McKensie  car,  driven  by  Bud  Belew;  that 
he  returned  to  the  hospital  that  night,  and 
left  there  about  11  p.  m. ;  that  he  then  bnm- 
med  around  town  until  about  2  o'clock  Sun- 
day morning,  and  met  Bud  Belew,  driving 
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M{£enz!e*a  car;  and  Bclew  said,  "Let's  dtlre 
to  Sapulpa;"  and  be  said,  "I  don't  care  U 
WR  do:**  and  tb^  drove  to  Sapnlpa. 

12]  Tbere  are  nine  assignments  of  error. 
The  first  five  are  based  ujion  certato  instmc- 
tions  included  In  the  charge  given  by  the 
conrt.  Tbe  obJectlcHis  made  to  these  Instruc- 
tions are  hypercritical.  It  has  tOtea  been 
said,  and  we  r^eat  here,  tbat  to  require  ab- 
solute technical  accuracy  In  InstracUons 
woDld,  generally  speaking,  defeat  the  ends  of 
justice,  and  bring  the  administration  of  tbe 
crlnilDal  Uw  Into  disrepute  and  Just  con- 
tonpt.  It  Is  sufficient  wboi  the  chai^  of  tlie 
conrt,  considered  as  a  whole,  substantially 
presMiis  tbt  law  of  the  case  fairly  to  the 
Jury. 

Another  assignment  Is  that: 

"The  court  committed  material  exrw  In  not 
InBtructiof  the  Jury  as  to  the  law  circum- 
stantial evidpuce." 

Only  a  general  exception  was  taken  to  the 
Instructions  given,  and  no  request  for  an  in- 
struction on  circumstantial  evidence  was 
made.  The  response  of  counsel,  as  shown 
by  the  record  to  the  Inquiry  of  tbe  court  upon 
tbe  subject,  was  to  the  effect  that  they  did 
not  have  any  instrnctlons  to  offer,  surest,  or 
request.  The  record  of  the  proceedings  is  as 
follows: 

"Mr.  Thompson :  The  defendants  and  each  of 
th«m  except  to  tbe  action  of  tbe  court  in  Riving 
instructions  numbered  8,  4.  8,  10,  11,  1%  18. 
14,  IS,  1(1,  18,  19,  20,  22;  and  the  defendants 
further  object  and  except  to  the  action  of  the 
court  in  not  allowing  and  giving  the  connRpl 
for  the  dalendanti  an  opportunltr  to  be  present 
and  argue  the  law  of  the  instructions  bsn  giv- 
en. 

"The  Court :  I  will  give  you  a  chance  now. 
Let  the  record  show  that  I  presented  tite  In- 
atnicti<«is  both  to  Mr.  Thompson  and  Mr. 
Ctiarlton  for  the  defease  and  requested  of  them 
to  loolc  at  tbe  instructions;  tbat  it  they  had 
any  instructions  to  offer  the  same,  or  if  they 
had  any  modifications  which  they  desired  as  to 
tbe  ioatructioiu  which  the  court  had  prepared, 
and  which  the  court  handed  to  them  for  their 
luBpectlon  before  delivery  to  the  Jury,  to  sug- 
gest the  same" 

While  it  is  tme,  as  counsel  assert,  that 
nearly  all  of  the  evidence  which  tbe  state  In- 
troduced in  this  case  was  circumstantial 
yet  there  was  direct  nnd  positive  evidence 
of  the  gnllt  of  the  plaintiffs  In  error  In 
addition  to  the  testimony  of  the  accom- 
plice Bclew.  If  counsel  desired  to  have  the 
Jury  lustructed  as  to  the  law  of  circumstan- 
tial evidence,  they  should  have  prepared  an 
Instruction  and  should  have  requested  the 
court  to  give  it.  They  did  not  do  so,  and  are 
In  no  poHitloD  to  complain. 

[3]  The  next  assignment  Is  tbat  the  conrt 
erred  In  submitting  to  the  Jury  certain  forms 
of  verdict,  with  Instructions  what  to  do  If 
they  found  one  of  the  defendants  gnllty  and 
the  other  not  guilty.  The  contention  made 
Is  destitute  of  merit.  Our  Procedure  Crimi- 
nal provides: 

"On  an  indictment  or  information  HEfllnst 
several,  if  the  Jury  cannot  agree  ni^on  a  verdict 
as  to  ul,  they  may  render  a  verdict  as  to  those 
In  regard  to  wh<KD  they  do  agree,  on  which  a 
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Judgrment  must  he  entered  accordingly,  and  the 
case  as  to  the  rest  may  be  tried  by  another 
Jury."   Section  6924,  Rev.  Laws. 

The  defendants  In  tbls  case  were  prosecut- 
ed upon  a  charge  of  murder,  conjointly  com- 
mitted, in  tbat  all  tbe  defendants  conspired 
and  confederated  to  commit  tbe  murder,  and 
all  were  concerned  in  its  commission,  and  the 
defendants,  not  present  when  the  murder  was 
committed,  did  in  that  way  aid  and  abet  in 
its  commlSEdon.  Our  Praal  Code  defines,  as 
principals,  all  persons  concerned  In  tbe  com- 
mission of  crime,  "WbetiiCT  th^  directly 
commit  tbe  act  constituting  tbe  offense,  or 
aid  and  abet  In  its  commission,  though  not 
present"  (Rev.  Iaws,  S  2104) ;  and  the  court 
properly  Instmcted  the  Jury  that,  though  one 
of  the  defendants  should  be  found  guilty,  the 
other  might  be  aequitted,  and  the  forms  d 
verdict  in  that  respect  were  properly  submit- 
ted. Excepting  certain  offenses  which  cannot 
be  committed  by  a  single  person,  defendants 
charged  Jointly  and  tried  together  are  each 
entitled  to  have  the  Jury  pass  niMm  tbe  qaes- 
tion  of  his  indlvldntl  guilt  or  Innocence,  and 
no  one  can  be  coQTlcted  wltbout  proof  ot  In- 
dividual guUt 

The  next  assfgnment  Is  that  the  oonrt 
erred  In  receiving  the  verdict  in  this  case 
from  the  bailiff  and  not  from  the  foreman  of 
the  jury.  This  contention  la  not  sustained  by 
the  record  and  has  no  merit 

Finally  tt  Is  eontmded  that  the  verdict  Is 
contrary  to  the  evidence  and  should  have 
been  set  aside  by  the  trial  court.  Tbe  point 
attempted  to  he  made  by  the  d^oadants*  coun- 
sel, that,  ex(Anslre  at  tbe  testimony  Bud 
Belew,  there  is  no  testimtny  in  tbe  case  that 
tends  to  connect  the  defendants  with  the 
mnrdw,  is  dearly  untenable.  It  is  true  that 
tbe  case  against  tbe  dtfradants  depends,  in  a 
iHrge  measure,  upon  the  testimony  of  an  ac- 
complice. But  his  testimoay  is  strong  and 
fully  corroborated  upon  all  material  jx^ts. 
We  deem  It  unnecessary  to  detail  further  the 
facts  dlsdosed  by  the  record.  We  forbear  to 
unveil  the  fMly  and  frailty  of  tbe  wite, 
whose  conduct,  the  evidence  shows,  robbed 
her  husband  ot  his  life  and  ber  unfortunate 
children  of  the  protecting  care  ot  a  tatha. 
It  is  sufficient  to  say  that  a  fuller  atatement 
would  show  a  mudi  stronger  case  against  tbe 
defcndanta 

We  have  ^ven  this  case  a  patient  and  care- 
ful examinatloo,  and  our  ocmcluslon  is  that 
the  only  debatable  question  In  tbe  case  for 
tbe  Jury  to  consider  was  whether  tbe  punish- 
meut  to  be  assessed  should  be  death  or  Im- 
prisonment for  life.  The  trial  of  tbe  case  oc- 
cupied suue  26  days,  and  the  case-made  con- 
tains more  than  2,600  pages.  Instead  of  a 
case-made,  containing  a  transcript  of  tbe  evi- 
dence, and  tbe  record  proper,  a  complete 
transcript  of  all  preliminary  proceedings, 
covering  some  000  [Mges,  Is  induded  therein 
at  the  cost  of  tbe  county,  In  the  face  of  the 
fact  tliat  no  exception  was  reserved  In  these 
preliminary  matters,  and  no  question  raised 
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thereon  in  the  motion  for  a  new  trial.  Such 
practice  Is  not  only  an  Impoeltion  on  this 
court,  but  creates  an  unnecessary  and  unwar- 
ranted expense  upon  the  county  in  which  the 
trial  waa  had.  The  Judges  of  trial  courts 
should  prevent  such  practice,  and  should  not 
allow  Buch  unnecessary  expense. 

Our  conclusion  is  that  this  case  has  been 
well  and  fairly  tried,  and  considering  the  na- 
ture of  the  case,  and  the  l^gth  of  the  trial, 
the  record  Is  unusually  free  from  error. 

There  being  no  prejudicial  errors  shown  by 
the  record,  the  Judgmoit  appealed  from  will 
be  affirmed. 

FUBMAN  and  ARMSTBONO»  JJ.,  concor. 


WAINWMGHT  v.  STATE.    (No.  A-2234.) 
(Criminal  Court  of  Appeals  of  Oklahoma,  June 
14,  1915.) 

(SvOabui  by  the  Court.) 

1.  OBncnTAZ.  Law  <g=}1004,  1075  — Affku.— 
Bbouution  of  Right— Payment  of  Costs. 

An  appeal  may  he  taken  by  the  defendant, 
as  a  matter  of  ri^t.  from  any  judgment  in  a 
criminal  action  against  him,  but  the  manner  of 
taking  and  perfecting  such  appeal  is  a  proper 
matter  for  leeislatlTe  control;  and,  under  the 
statute  requiring  the  plaintiS  In  error  to  pay 
to  thft  clerk  $16  advance  fees,  and  when  said 
sum  Bball  have  been  exhausted  by  proper  charg- 
es to  make  further  deposit  of  a  sufficient  sum 
to  cover  all  additional  costs  that  may  accrue, 
or  in  lieu  of  such  payment  an  affidavit  showing 
that  the  plaintiff  in  error  is  whoUy  without 
means  and  by  reason  of  bis  poverty  is  unable  to 
pay  the  costs  of  the  appeal,  such  right  of  ap- 
peal does  not  contemplate  an  appeal  at  the  ex- 
pense of  the  county  and  state,  except  in  the  case 
of  a  pauper. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  |  2717;  Dec.  Dig.  «=3l004, 
1076.] 

2.  CuHiNAi.  Law  <e=»1077— Apfbal— Goffrs— 
Conveyance  of  Pbopebty. 

'  A  defendant,  convicted  of  embezzlement 
of  public  funds,  who  subsequent  to  his  convic- 
tion and  after  perfecting  his  appeal  voluntarily 
conveys  certain  real  property  to  bis  intended 
bondsmen,  is  not  entitled  to  a  transcript  of  the 
testimony  taken  upon  the  trial  at  the  expense 
of  the  county,  and  is  not  entitled  to  prosecute 
an  appeal  in  forma  pauperis,  at  the  expense  of 
the  state. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  271fi^  2719;  Dec.  Dig.  «=> 


3.  Cbiminal  Law  <8=> 1077— AppbaI/— Costs— 
Paufeb's  Oath— Estoffel. 

The  plaintiff  in  error,  on  filing  his  appeal, 
paid  to  the  cleric  $15  advance  fees.  After  per- 
fecting his  appeal  he  filed  and  tendered  to  this 
court  for  its  approval  a  supersedeas  bond.  In 
the  qualifications  of  two  of  the  sureties  they 
Bcfaeduled  certain  real  property.  The  exceptions 
filed  by  the  state  to  the  sufficien<7  of  aaJd  bond 
showed  that  said  real  property  had  been  convey- 
ed by  tbe  plaintiff  in  error  and  bis  wife  subse- 
quent to  bis  conviction.  One  of  said  deeds  re- 
cites a  consideration  of  $4,400  and  acknowledges 
the  receipt  thereof.  This  court  refused  to  ap- 
prove the  bond.  Thereupon  tbe  plaintiff  in  er- 
ror filed  his  affidavit  in  forma  pauperis,  for  the 
purpose  of  avoiding  the  further  payment  of 


costs.  Held,  that  the  plaintiff  In  taxix,  even 
though  he  is  wholly  wiuiout  means,  will  be  es* 
topped  by  the  recwd  from  contending  Uiat  the 
property  conveyed  by  him  to  h^  bondsmen  and 
scheduled  by  them  as  valuable  was  and  is  <rf  no 
value;  and,  having  voluntarily  placed  himself 
in  that  situation,  he  Is  estopped  from  claiming 
the  benefit  of  tbe  statnte. 

[Ed.  Note.— E\»r  other  cases,  see  OtimliMl 
Iaw,  Cent.  Dig.  ff  271fi.  2719;  Dec.  Dig.  «s» 
1077.] 

4.  Cbiminal  Law  C=> 1075— Afpe\i<— DiamM 

AXi— Fau-ubb  to  Pay  Costs. 

Tbe  plaintiff  in  error  having  failed  and  le- 
fused  to  pay  the  costs  that  have  accrued  on  his 
appeal,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2717 ;  DecJUg.  ^1075 J 

Appeal  from  Siqperior  Oonrt,  Mvaikosee 
County ;  Farrar  L.  McCain,  Jadg& 

W.  H.  Walnwright  wu  omiTlcted  of  em- 
bezzlement,  and  he  a^ieals.  Appeal  dis- 
missed. 

See,  also,  11  Okl.  Cr.  — ,  141  Pac.  1120. 

S.  M.  Rutherford  and  Murphey,  Noffsinger 
&  Broome,  all  of  Muskogee,  for  plaintiff  in 
error.  Chas.  West,  Atty.  Gen.,  C.  J.  Daven- 
port, Asst.  Atty.  Gen.,  and  W.  B.  Disney,  Co. 
Atty.,  of  Muskogee  (B.  B.  Blakeney,  of  Mus- 
kogee, of  counsel),  for  tbe  State. 

DOTLE,  P.  J.  The  plaintiff  in  error,  W. 
n.  Walnwrlght,  and  D.  H.  Mlddl^on  were 
Jointly  Indicted  for  the  crime  of  embezzle- 
ment of  public  money.  It  is  alleged,  in  sab- 
stance,  in  said  indictment  that  W.  H.  Waln- 
wrlght was  the  duly  elected,  qualified,  and 
acting  county  treasurer  of  Muskogee  county, 
and,  while  then  and  there  so  acting,  in  said 
office  as  such  county  treasurer,  and  so  charg- 
ed and  intrusted  with  the  control,  disburse- 
ment, irecelpt,  safe-keeping,  and  transfer  of 
said  public  money,  and  being  in  possession  of 
the  same  by  virtue  of  his  office,  did  embezzle 
the  sum  of  $7,500  of  the  public  money,  and 
that  the  said  D.  H.  Middleton  did  procure, 
aid,  abet,  advise,  assist,  conceal,  and  com- 
mand the  said  W.  H.  Walnwrlght  to  do  and 
to  commit  the  said  embezzlement,  and  did 
otherwise  feloniously  participate  with  the 
said  W.  H.  Walnwrlght  in  said  embezzlement 
A  severance  was  demanded  and  granted,  and 
the  plaintiff  in  error,  Walnwrlght,  upon  his 
separate  trial,  was  convicted  and  his  punish- 
ment assessed  at  imprisonment  in  the  peni- 
tentiary at  hard  labor  for  a  term  of  14 
years,  and  that  he  pay  a  fine  of  $15,000. 
After  unsuccessful  motions  for  new  trial  and 
in  arrest  of  Judgment,  Judgment  was  render- 
ed on  the  14tb  day  of  March,  1014,  and  he 
was  duly  sentenced  In  accordance  with  the 
verdict  From  this  Judgment  and  sentence 
he  appealed  by  filing  in  this  court  on  April 
14,  1914,  a  petition  in  error  with  a  transcript 
of  the  record,  also  an  application  for  ball, 
praying  that  this  court  permit  the  plaintiff 
In  error  to  give  ball,  conditioned  for  his  ap- 
pearance only,  which  application  was  denied. 
See  Walnwrlght  r.  State,  11  Okl.  Cr.  — ,  141 
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Pac  1120.  It  wae  farther  ordered  that  plain- 
tiff In  error  be  given  nntil  September  2lst  to 
furnish  good  and  BUfficient  ball  bond  in  the 
sum  of  ¥20,000,  to  be  filed  with  the  clerk  of 
this  court  Notice  to  be  given  the  county 
attorney  of  Muskogee  county  and  the  At- 
torn^ General  of  the  flUng  of  the  same. 
Said  county  attorney  and  the  Attorney  Gen- 
eral to  have  five  days  from  the  filing  of  said 
bond  to  file  and  present  exceptions  to  the 
sufficiency  of  the  same,  and  that  the  plain- 
tiff in  error  be  held  in  the  county  ia.il  of 
Muskogee  county  nntU  the  farther  order  of 
this  court  The  defendant  having  filed  his 
bond,  exceptions  to  the  sufficiency  of  the 
bond  tendered  for  the  approval  of  the  eoort 
were  filed,  and  the  hearing  was  had  on  Octo- 
ber 27th.  After  examining  said  bond  and 
considering  the  exceptions  thereto  and  hear- 
ing the  arguments  thereon,  it  was  held  that 
said  bond  tendeied  is  insuffldoit,  and  it  was 
ordered  by  the  court  that  the  sheriff  of 
Muskogee  county  forthwith  transfer  the 
plaintiff  in  error  from  the  county  jail  of 
Muskogee  county  to  the  penitentiary  at  He- 
Alester,  there  to  remain  until  the  determina- 
tion of  the  appeal  of  the  said  W.  H.  Waln- 
wright,  or  until  the  further  order  of  the 
court  When  the  petition  in  error  was  filed 
in  this  court  the  plaintiff  in  error  made  a 
deposit  of  $16  to  pay  dark's  costs.  That 
amount  having  been  exhausted  by  proper 
charges  In  said  cause,  on  October  27,  1014, 
the  plaintiff  in  error  filed  the  following  affi- 
davit: 

"Now  comes  W.  H.  Wainwright,  and  upon  his 
oath  states  that  he  is  the  defendant  in  the  above- 
entitled  cause;  tbat  eince  the  institation  of  thU 
prosecutioD  asalDst  him,  he  has  expended  and 
exhausted  all  bis  money,  and  has  not  any,  or 
is  not  able  to  procure  the  sum  to  make  deposit 
for  costs  in  this  cause;  that  he  was  unable  to 
procure  money  to  pay  for  the  case-made  in  this 
case,  and  filed  his  affidavit  as  provided  by  stat- 
ute, and  had  the  same  paid  for  hj  the  state. 
Wherefore  he  asks  that  the  further  court  costs 
in  this  case  may  be  taken  care  of  as  provided 
for  by  law." 

Tbereafter,  on  Norember  4, 1914»  the  state 
filed  a  motion  oitltled: 

"Motion  for  an  order  reauirios  plaintiff  in  er- 
ror to  pay  costs  of  aiq>eal,  or  Coiling  therein  that 
the  appeal  be  dismissed." 

And  it  was  therein  alleged: 

"Tbat  on  the  hearing  In  this  court  on  October 
27,  1014,  upon  an  application  fcM-  the  approval 
of  a  supersedeas  bond,  tendered  herein,  it  ap- 
peared tbat  plaiDtlff  In  error  is  not  now  and 
never  has  been  since  these  proceedings  were 
commenced  a  pauper  or  person  entitled  to  ap- 
peal in  said  case  at  the  expense  of  the  state  or 
of  the  county,  and  the  state  refers  to  the  ex- 
hibits filed  at  the  hearing  of  aaid  matter  to  sup- 
port such  tacts." 

The  appeal  bond  filed  and  tendered  to  this 
court  for  its  approval  was  signed  by  W.  H. 
Wainwrlght  as  principal  and  by  Lillian  M. 
Holloway,  W.  F.  Parks,  J.  S.  Rulil.  and  a  L. 
Hurd  as  sureties. 

In  the  qualification  of  Lillian  M.  Holloway 
she  schedules  certain  property,  and  swears 
that  she  is  worth  over  and  above  her  Uabill- 
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ties  and  legal  exemptions  the  earn  vt  |10,- 

000,  made  up  of  property  situated  In  Musko- 
gee county  as  follows: 

"South  one-half  (S.  N.  E.  %  sec.  twenty- 
eight  (28)  twp.  thirteen  (13)  N.  and  range  eight- 
een east,  N.  W.  U,  N.  E.  S.  E.  %  and  N. 
E.  N.  W.^,  S.  E.  see.  28.  twp.  13  N. 
and  range  18  E.  Also  lots  one,  two,  three,  tour, 
five,  six,  seven  and  eight  in  block  41  and  lots 
three,  four,  five  and  six  in  bik,  8&  town  of 
Wainwright" 

W.  F.  Paries  swears  he  Is  worth  the  sum  of 
?10,000  above  exemptions,  etc.,  aa  follows: 

"Four  (4)  harness  horses,  worth  $6,000.00  and 
notes  and  cash,  $3,500.00;  and  the  following 
landB:  W.  of  S.  K.  and  S.  E.  %  of  S.  W. 
^4  of  sec.  28,  twp.  12  N.  and  range  IS  east,  and 
N.  H  of  &  %  ot  26-12-U>  containing  280 
ac^e^  more  or  less,  and  worth  97.000.00." 

An  examination  of  the  echlhlts  shows  tiiat 
on  July  81,  1014,  W.  H.  Wainwrlght  convey- 
ed, for  $1  and  other  good  and  valuable  con- 
siderations, to  Lillian  M.  Holloway  the  12 
lots  in  .the  town  of  Wainwrlght  stiheduled  In 
the  bond.  A  further  examination  of  the  ex* 
hihits  dlaclosee  that  on  ttie  lOth  day  of  Octo- 
ber, 1814,  Nina  Wainwiight  and  W.  H.  Wain- 
Wright  conveyed,  for  the  sum  of  $4,400,  to 
W.  P.  Parks  theN.  %atthe&%of  section 
26,  township  12  north,  range  16  east,  con- 
taining 150  acres  more  or  less,  which  said 
land  Is  scheduled  in  the  bond  by  W.  V. 
Parka,  and  which,  with  another  120-acre 
tract,  is  worth  $7,000  according  to  the  sched- 
ule. fiVom  this  It  appears  that  the  plaintlfl 
In  error,  by  toiderlng  the  bond  with  sure- 
ties who  scheduled  property  recently  convey- 
ed to  them  by  Nina  Wainvrright  and  W.  H. 
Wainwrlght,  took  the  position  that  the  titie 
of  the  said  sureties  to  said  property  waa  of 
some  value,  at  least  so  far  as  the  land  ached* 
uled  by  W.  S*.  Parks  Is  concerned,  the  deed 
Itself  recites  a  consideration  of  $4,400,  and 
acknowledges  the  receipt  thereot  It  wiU  be 
noticed  that  these  conveyances  were  made  on 
July  81, 1814.  and  October  10.  1914,  and  that 
the  judgment  of  conviction  waa  rendered  on 
March  14,  1814. 

Counsel  for  plaintiff  In  error,  on  Decem- 
ber 1,  1914,  filed  a  reply  to  said  motion.  In 
part  as  follows: 

*'In  regard  to  the  deed  shown  by  the  exhlbltib 
concerning  the  conveyance  of  Nina  Walnwrlgbl 
and  W.  H.  Wainwright  on  the  31st  day  of  July, 
1914,  and  Lillian  Holloway,  our  investigation 
bIiowb  that  Nina  Wainwright  Is  the  wife  of  W. 
H.  Wainwright,  and  the  records  show  it  to  be 
the  property  of  Nina  Wainwright;  that  at  the 
time  of  that  conveyance  said  property  could  not 
have  been  sold  for  enough  to  pay  the  taxes. 
They  were  lots  In  a  small  town,  and  had  practi- 
cally no  value.  In  regard  to  the  deed  of  Nina 
Wainwright  and  W.  H.  Wainwright  to  W.  F. 
Parke,  there  was  never  any  title  to  that  tract  of 
land  in  W.  H.  Wainwright  as  Is  shown  by  the 
abstract  as  is  submitted  here  by  the  state.  This 
statement  concerning  this  tract  is  made  for  the 
purpose  of  showing  the  court  that  Wainwright 
had  no  real  value  in  this  property,  and  the  state 
demonstrated  tbat  fact  to  the  satisfaction  of  thU 
court  In  their  opposition  to  the  bond.  If  any 
person  had  a  contrary  view  In  preparing  bond 
and  in  the  transfer  of  this  property,  the  Sodlngs 
of  this  court  upon  the  same  that  it  was  not  good 
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would  be  nothinr  more  than  corroboration  of 
Wainwrigbt'B  amaavlt  that  be  bad  no  property. 

"In  re^ird  to  tbe  legal  proposition  of  estoppel, 
we  do  not  believe  cases  relied  npon  by  the  state 
in  this  matter  are  applicable  to  tbis  cause.  If 
there  is  any  power  In  tbis  court  to  diamias  tbis 
cause  at  this  time,  it  would  have  to  be  based  ou 
the  grounds  of  fraud  practiced  in  procuring  the 
appeal,  in  which  power  was  lodged  in  tbe  court 
as  inherent  power  in  protecting  Itself  in  tbe  ap- 
peal. However,  if  there  was  any  fraud  practic- 
ed, it  was  not  in  the  procuring  of  tbe  appeal  or 
representation  for  the  purpose  of  getting  a  trao- 
script  to  prosecute  as  a  poor  person,  but  was  la 
tbe  application  for  bond,  and  in  which  tbe  conrt 
was  not  imposed  upon  because  the  same  was  re- 
fused." 

[1]  Section  7,  c.  97,  Session  Iaws  1913,  pro- 
vides: 

"No  cause  shall  be  docketed  nor  process  issued 
thereon  (except  where  a  proper  affidavit  as  is 
now  provided  by  law,  or  criminal  causes  in 
[which?!  the  state  of  Oklahoma  is  appellant) 
until  the  plaintiff  in  error  or  appellant  shall  pay 
to  the  clerk  fifteen  dollars  advance  fees;  and 
when  said  sum  shall  have  been  exhausted  by 
proper  charges  in  said  cause,  the  clerk  shall  re- 
quire the  plaintiff  in  error  or  appellant  to  make 
further  deposit  of  a  sufficient  snm  to  cover  all 
additional  costs  that  may  occrue  in  mid  caose." 

In  Claraday  v.  State,  9  OkL  Cr.  552,  182 
Pac.  691,  It  was  held  that: 

"A  poor  person,  one  who  is  without  means 
witb  which  to  pay  costs,  and  who  is  unable  to 
procure  the  means  from  friends  or  relatives,  by 
filing  a  proper  affidavit  and  making  a  satisfac- 
tory showing,  is  permitted  to  appeal  without  the 
payment  of  costs.  The  right  to  appeal  is'  subject 
to  reasonable  statutory  regulations.  Such  right 
does  not  contemplate  an  appeal  for  delay  or  at 
tbe  expense  of  the  people,  except  In  the  case  of 
panpers." 

[2]  In  constrnlDS  a  similar  statnte,  tbe  Su- 
preme Coart  (rf  Iowa  beld  In  tbe  case  of  State 
T.  Shaffer,  137  lova,  93,  m  KT.  W.  540,  that 
a  defendant  possessed  of  ample  means,  but 
who.  Just  prior  to  the  trial,  voluntarily  eon- 
reyed  his  pn^terty  to  his  wife  and  children, 
Is  not  entitled  to  a  transcript  at  the  expense 
of  the  county.  Ladd,  C.  J.,  delivering  the 
opinion  of  tbe  court  said: 

"Such  is  the  benevolence  <A.  the  law  that  a 
pauper  even  cannot,  for  want  of  funds,  be  de- 
prived of  tbe  Bame  review  of  the  proceedings 
against  him  in  the  court  of  last  resort  as  is  ac- 
corded his  more  fortunate  neighbor;  and  tliis 
to  the  end  that  justice  shall  ever  be  administer- 
ed 'equally  to  the  rich  and  tbe  poor.'  But  tbis 
does  not  mean  that  one  who  voluntarily  makes 
of  himself  a  pauper,  and  thereby  purposely  de- 
prives himself  of  tbe  means  neces^ry  to  meet 
tbe  expenses  of  bis  defense,  can  avail  himself  of 
this  gratuity.  Doing  so  subsequent  to  formal 
accusation  is  iudicative  of  bad  faith,  and,  when 
unexplained,  is  evidence  of  tbe  fraudulent  pur- 
pose of  avoiding  bis  own  proper  expenses  by 
saddling  them  on  the  county.  Ordinarily  good 
faith  on  the  part  of  such  an  applicant  is  to  be 
presumed  and  the  statute  proceeds  (m  tbis  theo- 
ry ;  but  it  does  not  follow  that  the  beneficence 

Erovided  for  the  protection  of  the  indigent  can 
B  made  to  serve  as  a  reward  for  trickery  and 
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fraad  in  becoming  sodi.   If  possessed  of  means 

ample  to  meet  tbe  expenses  of  conducting  his 
defense  subsequent  to  the  formal  accusation  in 
court,  this  condititm  is  presumed  to  continue  un- 
til the  contrary  appears,  and  is  not  met  br 
proof  of  a  purely  voluntary  transfer  thereof,  un- 
der circumstances  indicating  bad  faith  with  the 
state.  The  law  abhors  fraud,  and  will  not  be- 
stow its  bounty  even  for  tbe  protectfcm  t/t  one 
accused  of  crime,  unless  the  applicant  comes  in- 
to court  with  clean  bands.  He  may  be  without 
present  means,  hut.  If  so,  tbe  record  is  such  as 
to  warrant  the  conclusion  that  he  voluntarily  put 
himself  in  that  situatira  tve  the  very  purpose 
of  casting  tbe  burden  of  his  defense  on  the  coun- 
ty, and,  tbis  being  so,  the  court  rightly  adjudged  • 
that  such  conduct  estopped  him  from  claiming 
tbe  benefit  of  tbe  statute,  and  that  be  ought  not 
to  be  assisted  at  the  expense  of  the  public." 

[3]  The  material  question  here  presented 
Is  whether  It  is  now  permissible  for  the  plain- 
tiff In  error  to  contend  that  the  land  conveyed 
by  blm  to  the  sureties  on  his  bond  and  sched- 
uled by  them  of  value  was  and  Is  of  no  val- 
ue. Such  contention  Is  entirely  Inconsistent 
with  the  position  assumed  In  tbe  presentation 
of  the  bond  to  this  court  for  Its  approvaL 

In  Ex  parte  Hawkins,  10  Obi.  Cr.  396,  136 
Pac.  991,  It  Is  held  that  "counsel  are  not  per- 
mitted to  take  Inconsistent  posltltms  in  this 
court"  The  application  of  the  rule  was  ap- 
plied to  the  following  Acts :  Hawkins  had  been 
paroled  by  the  Lieutenant  Governor  as  acting 
Governor.  Attached  to  the  order  of  iretitlon 
for  habeas  corpus  was  the  original  parole 
and  the  revocation  by  the  Governor.  In  the 
order  of  revocation  there  was  a  statement  to 
the  effect  that  the  Governor  was  In  the  state 
at  the  very  time  the  parole  was  granted  by 
the  Lieutenant  Governor.  It  was  sought  by 
the  petitioner  to  show  that  tbe  Governor  was 
not  In  tbe  state  at  said  time,  but  this  court 
said: 

"As  stated,  these  exhibits,  tbe  purported  pa- 
role and  the  revocation,  were  presented  to  tbe 
court  by  the  petitioner  himself.  He  was  there- 
fore in  DO  position  to  say  that  the  facts  therein 
stated  were  not  true." 

Aa  applied  to  the  tacts  sbown  by  the  tender 
of  the  bond,  and  its  exhibits,  we  think  that 
the  plaintiff  In  error,  even  though  be  baa  no 
funds  now  available,  will  be  estopped  by  the 
record  from  cimtoiding  that  Oie  real  estate 
conveyed  by  him  to  his  bondsmen  was,  and 
is,  of  no  value ;  and,  having  voluntarily  placed 
himself  in  that  situation,  he  is  est<q;>ped  from 
claiming  the  benefit  of  the  statute. 

[4]  The  plaintiff  in  error  bavlng  failed  and 
refused  to  pay  tbe  costs  that  have  accrued 
on  bis  appeal.  It  follows  that  tbe  motion  to 
dismiss  the  appeal  Is  well  taken  and  should  be 
sustained. 

The  ai»peal  hor^  is  therefore  dismissed. 
FITRMAN  and  ARMSTRONG,  Zl^  conCDr. 
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DEW  T.  ETATB.    (No.  A-2289.) 
(Grimiaal   Court   of   Appeals  of  Oklalioma. 
July  3,  1815.) 

(Byltabus  hy  «Ae  Court.) 

1,  OBnaNAL  Law  ®=9l01— Tbansfie  or  In- 
DicrnKNT— Cebtificate. 

The  statute  providea  that  in  the  transfer 
of  indictment*  for  ndsdemeanor  from  district 
courts  to  inferior  courts  having  Jurisdiction  of 
the  offense  charged  the  clerk  of  the  district 
court  shall  deliver  the  indictment,  together  with 
all  the  papers  relating  to  each  case,  to  the  prop- 
er court  or  jastice,  as  directed  in  the  order  of 
transfer,  and  shall  accompany  each  case  with  a 
certified  copy  'of  all  the  proceedings  taken  there* 
in  in  the  district  court,  and  also  with  a  bill  of 
the  costa  that  have  accrued  therein  ia  the  dis- 
trict court.  Section  5552,  Bev.  Laws  1910. 
Held  that,  as  the  statute  prescribes  no  particu- 
lar form  of  certificate  to  such  transfer,  a  sub- 
stantial compliance  with  its  provisions  is  all 
that  is  required  in  such  proceedings. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law.  Cent  D^*  SI  199-205;  Dec  Dig.  «=» 
101.] 

2.  CBnriNAX,  Law  4i»1088— Becobd— What 

G0N8TITim&>-lNDICTUEnT  AND  InDORBB- 
WNTB. 

The  original  indictment  and  Its  Indorse- 
inents  constitute  a  necessary  part  of  the  record, 
and  whatever  is  properly  snown  by  them  is 
considered  as  shown  by  tbe  record. 

[Ed.  Note.— For  othw  cases,  see  Criminal 
Law,  Cent.  Dig.  $|  2676,  2746-2751,  2757. 
2766,  2782-2802.  2899;    Dec.  Dig.  <S=>108S.] 

8.  Cbiuikai.  Law  «s>1032,  1044— Ap^bal— 

RBBERVATION  OF  GBOUNDS  07  RBVIEW— AU- 
THEKTICITT  OF  INDICTMENT— OBJECTION. 
The  authenticity  of  an  indictment  should 
be  raised  by  motion  to  quash  and  set  aside,  or 
by  plea  in  abatement,  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  isee  Griminal 
Law,  Cent  Dig.  fi|  2627,  2fe8,  2642,  2672, 
2674,  2675;  Dee.  Dig.  «=»1032,  1044.] 

4.  Criminal  Law  4»1064— Afpeal— Fbes- 

ENTATioN  Below. 

Only  those  questions  can  be  considered  on 
.appeal,  unleas  jurisdictional,  which  were  raised 
in  tbe  trial  court  on  exceptions  taken,  and,  un- 
less incorporated  in  the  motion  for  a  new  trial, 
will  not  be  considered  on  appeal. 

[Ed,  Note, — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fl  2676-2684;  Dec.  Dig.  «s> 
1064.] 

£.  Unlawful  PosesssioN  or  Liquobs — Smr- 

ncxENCT  OF  Evidence. 

In  a  prosecution  for  unlawful  pos.sesf)ion 
of  intoiicatine  liquors,  tbe  evidence  considen-d, 
and  held  snmcient  to  sustain  the  verdict  and 
that  no  reversible  error  was  committed  on  the 
trial 

Appeal  from  County  Court,  Tulsa  County; 
-Conn  Linn,  Judge. 

Ben  Dew  was  convicted  of  a  violation  of 
tbe  prohibitory  law,  and  he  appeala.  Af- 
firmed. 

Prentice  &  Elliott,  of  Tulss,  for  plaintiff  In 
■error.  S.  P.  Freellag,  Atty.  Gen.,  and  R.  Mc- 
Millan. AsBt.  Atty.  Gen.,  for  tbe  State. 

DOTLE,  P.  J.  Ben  Dew,  plaintiff  in  error, 
was  prosecuted  by  Indictment  returned  by 
the  grand  Jvry  Into  tbe  district  oonrt  of  Tul- 
sa county  and  transferred  to  the  county 


court  of  said  county,  wherdn  it  was  charged 
that  on  the  2d  day  of  December,  1913,  Ben 
Dew  did  unlawfully  have  in  bis  possession 
108  quarts  of  whisky.  112  quarts  of  gin,  and 
150  pints  of  beer,  with  the  intent  then  and 
there  to  sell,  barter,  give  away,  and  other- 
wise furnish  the  same  In  7lolatl<m  of  the  pro- 
hibitory liquor  law.  upon  his  trial  tbe  jury 
found  him  guilty,  and  fixed  tbe  punishment 
at  a  fine  of  $500  and  confinement  In  the  coun- 
ty Jail  for  a  period  of  four  months.  From 
the  Judgment  rendered  on  the  verdict  he 
appealed  by  iUlng  In  this  court  on  June  2, 
1914,  a  petition  in  error  with  casemade. 

The  evidence  for  the  state  was  subetan- 
tlally  as  follows: 

Edward  Toder,  chief  of  police  of  the  dty 
of  Tulsa,  testified  that,  accompanied  by  Hen- 
ry Sanders,  he  went  to  tbe  Boston  Dmg 
Store  abont  the  2d  of  December,  and  there 
found  lis  quarts  of  whisky,  GO  or  00  quarts 
of  gUi.  and  150  bottles  of  beer;  that  he 
knew  the  reputation  of  tbe  Boston  Dmg 
Store  at  that  time  as  to  being  a  place  where 
intoxicating  liquors  were  wAA,  and  that 
reputation  was  that  iidxnicating  Uqnora  were 
sold  thm;  did  not  see  the  defendant  there 
that  night,  bat  saw  bim  there  later  back  of 
a  desk  In  the  front  part  of  the  storeroom. 

Henry  Sanders  testified  as  to  finding  tbe 
liquors,  and  that  in  the  rear  of  the  building 
there  was  a  bar  and  fixtures,  including  an 
lee  cooler,  Ice  Chest,  and  beer  and  wblsky 
bottles ;  that  he  knew  the  general  reputation 
of  the  Boston  Drug  Store  at  that  time  as  to 
being  a  place  where  intoxicating  liquors  were 
sold ;  that  it  had  the  reputatlm  of  being  that 
kind  of  place ;  that  he  bad  seen  the  defend- 
ant there  at  different  times  both  in  front  of 
and  behind  the  counter ;  saw  him  there  Just 
before  and  after  the  raid. 

John  O.  Mitchell  testified  that  he  was  the 
owner  of  the  building  occupied  by  tbe  Boston 
Drug  Store,  and  had  a  transaction  with  Ben 
Dew,  the  defendant,  with  reference  to  the 
building  in  August  or  September  last;  that 
Ben  Dew  asked  him  if  he  would  rent  it  to 
him  for  a  drug  store ;  that  they  finally  agreed 
verlially,  and  the  defendant  took  possession 
of  the  building  about  October  1st,  and  paid 
one  month's  rent;  that  after  that  his  book- 
keeper collected  the  rent ;  that  a  part  of  the 
fixtures  in  tbe  drug  store  t>elonged  to  wit- 
ness; that  there  is  a  man  named  Alsc^  in 
there  now,  but  witness  never  had  any  agree- 
ment with  Alsop  about  the  rent. 

J.  C.  Xlall  testified  that  he  attended  to  the 
collection  of  rents  for  John  O.  Mitchell;  that 
Ben  Dew  iuild  for  the  rent  for  October,  and  a 
man  named  Alsop  paid  the  rent  since  that 
time;  that  be  did  not  know  what  arrange- 
ments the  defendant  had  with  Alsop;  that 
he  carried  the  rental  account  on  his  books 
in  the  name  of  the  Boston  Drug  Company, 
and  Ben  Dew  never  notified  him  that  there 
had  been  any  change  made  in  the  firm. 
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This  was  all  the  evidence  In  the  case.  The  i 
defendant  did  not  testify. 
On  arraignment  the  defendant  flied  tbe 

following  plea;  I 

"Comes  the  dcfeDdaot,  Beo  Dew,  BDd  pleads 
to  the  jurisdiction  of  this  court,  and  for  said 
plea  states  that  this  court  has  no  jurisdiction 
to  bear  and  determine  tJiis  alleged  canse  for  the 
following  reasoos: 

"First.  That  the  purported  transcript  accom- 
panying the  indictment  in  this  case  does  not 
show  that  the  orders  embraced  in  said  tran- 
script were  ever  lodged  with,  or  filed,  in  the 
minutes  of  the  district  court  of  Tulsa  county. 
OkL 

"Second.  That  the  order  embraced  in  said 
transcript  purported  to  have  been  made  by  L. 
M.  X*oe,  judge,  does  not  show  of  what  be  was 
judge,  and  does  not  show  that  the  said  order 
was  ever  filed  or  lodged  in  the  minutes  of  the 
clerk's  office  of  any  court 

"Third.  For  the  reason  that  the  order  which 
f»urported  to  have  been  made  by  L.  M.  Poe, 
judge,  does  not  show  the  name  of  this  defend- 
ant, or  any  crime  he  is  charged  with  commit- 
ting, or  from  what  court  the  numbered  cases  at- 
tempted to  be  transferred  to  the  county  conrt 
are  sent. 

"Fourth.  It  does  not  appear  In  said  purport- 
ed order  sif^ned  by  L.  M.  Poe,  judge,  whether 
or  not  this  case  was  one  of  the  cases  that  vaa 
attemipted  to  be  transferred  to  this  court 

"Fifth.  That  it  does  not  appear  from  the 
purported  certificate  made  by  the  clerk  of  the 
district  court  of  what  record  the  transcript  to 
which  it  is  attached  is  a  copy,  or  whether  said 
record  is  in  the  district  court  superior  court, 
or  elsewhere,  and  it  is  not  shown  by  the  clerk's 
certificate  that  it  is  a  transcript  of  all  the 
proceedings  had  in  said  case  in  said  district 
court 

"Wherefore  this  defendant  claims  that  this 
court  has  no  jurisdiction  to  proceed  to  trial 
upon  this  indictment,  and  asks  that  the  same 
be  dismissed,  and  the  proceedings  quashed." 

The  overruling  of  this  so-callM  plea  to  the 

Jurisdiction  of  the  court  Is  assigned  as  error. 

The  transcript  shows  that  the  grand  jury 

was  convened  upon  the  order  of  the  Judge  of 

said  district  court  at  tbe  Kovember,  1910, 

term  of  the  court,  and  the  proceedings  of 

Impaneling  the  grand  Jury,  and  that — 

"the  following  among  other  proceedings  were 
had,  to  wit:  Whereupon  the  grand  jury  re- 
turns into  open  court  ana  all  are  present,  and 
the  foreman  of  the  grand  jury,  in  the  presence 
of  the  grand  jury,  presents  the  followug  true 
bills,  IS  in  number,  which  are  du^  flud  by 
the  clerit  in  open  court  in  the  presence  of  the 
grand  Jury  and  numbered  985  to  1002,  Indn- 
iive: 

"'Order- 

"  'It  appearing  to  the  court  that  a  number 
of  true  bills  have  been  returned  in  number  and 
numbered  064  to  1002,  inclusive,  as  the  indict- 
ment numbers  thereon ;  and  it  further  appear- 
ing to  tbe  court  that  said  above-numbered  in- 
dictments have  been  found  and  retnnted  on  mis- 
demeanors as  charged  therein : 

"  'It  is  therefore  ordered  that  said  indict- 
ments numbered  973  to  903,  incluEtive,  be  trans- 
ferred to  the  county  court  of  Tulsa  county, 
Okl.,  together  with  a  certified  copy  of  all  the 
proceedings  herein.   It  iB  so  ordered. 

-  'U  M.  Poe,  Judge.' » 

Atta<died  to  tbe  Indictment  ia  tlie  follow- 
ing certificate: 


BEPORTBR  (OU. 

"State  of  OUahoma.  PlalntIA  r.  Ben  Z>ew, 
Defendant   Criminal  No.  988. 

"10 

12-17-lS   filing  indictment  entering  in- 
dictment .46   .55 

12-19-13  entering  order  transfei^ng   .30 

12-19-13  mafcingtranscript   1.25 

12-lft-13  D.  I.T.   2.00 

Total   4.10 

"I,  W.  W.  Stuckey,  clerk  of  the  district  court 
in  and  for  Tulsa  county,  OkL,  do  hereby  certi- 
fy that  the  above  and  foregoing  is  a  full,  true, 
and  correct  transcript  of  record,  together  with 
the  original  indictment  and  bill  of  cc»t8  in  the 
above-numbered  criminal  case. 

"In  witness  whereof,  I  have  hereunto  sub- 
scribed and  caused  the  seal  of  said  court  to  be 
affixed  this  19th  day  of  December,  1013. 
"W.  W.  Stuckey, 

"Clerk  of  the  District  Court 
"J.  H.  Loewell,  Deputy." 

[1]  Under  the  provlslona  of  our  Criminal 
Code  it  Is  not  the  duty  of  the  clerk  to  make 
an  entry  upon  the  minutes  or  Journal  of  the 
court  of  the  return  of  an  Indictment.  It  Is 
the  clerk's  duty  to  note  <m  the  indictment 
that  it  was  presented  in  open  court  by  the 
foreman  of  tbe  grand  Jury,  In  their  presence, 
to  the  court,  and  to  file  it,  and,  when  so  filed, 
the  original  indictment,  with  all  Its  indorse- 
ments, becomes  a  part  of  the  record  of  the 
case,  and  whatever  Is  pr(^rly  shown  by 
the  caption  and  the  indorsement  Is  considered 
as  shown  by  tbe  record.  Jolly  v.  State,  5 
Okl.  Cr.  301,  115  Pac.  124.  The  statute  pro- 
vides that  In  the  transfer  of  indictments  for 
misdemeanors  from  district  courts  to  in- 
ferior courts  having  Jurisdiction  of  the  of- 
fense charged  the  clerk  of  tbe  district  court 
shall  deliver  tbe  Indictment,  together  with 
all  the  papers  relating  to  each  case,  to  tbe 
proper  court  or  Justice  as  directed  in  the  or- 
der of  transfer,  and  shall  accompany  eacb 
case  with  a  certified  copy  of  all  the  proceed- 
ings taken  therein  in  the  district  court,  and 
also  with  a  bin  of  tbe  costs  that  have  accrued 
therein  In  the  district  court.  Section  5552, 
Rev.  Laws  1910.  The  record  discloses  that 
tbe  transfer  of  said  indictment  from  tbe  dis- 
trict C9urt  to  tbe  county  court  was  made  in 
substantial  compliance  with  tbe  requirements 
of  the  statute.  Taylor  t.  State,  6  Okl.  Gr. 
183.  114  Pac.  628. 

In  State  v.  Hunter,  8  OkL  Cr.  OOS,  120 
Pac.  440,  it  is  said: 

"Courts  are  established  to  preserve  the  pure 
administration  of  Justice,  and  to  secure  sub- 
stantial, and  not  mere  technical  rights.  Tet  it 
would  seem  that  there  is  a  tendency,  manifest 
in  a  few  of  the  courts  of  Inferior  Jurisdiction 
in  this  state,  to  set  aside  and  bold  for  nau^t 
indictments  transferred  to  them  from  district 
courts  on  motions  and  pleas  that  do  not  set 
forth  any  statutory  ground  for  setting  aside  an 
indictment.  No  indictment  should  be  set  aside 
by  an  inferior  court  on  the  grounds  of  techni- 
cal errors,  informalities,  or  irregularities  in  the 
proceedings  had  in  the  district  court  returning 
said  indictment  and  in  traiuferring  the  same 
to  the  trial  court" 

Tbe  identical  question  here  presented  was 
determined  adversely  to  the  defaidant's  con- 
tention  In  die  case  oC  llllae  et  «L  t.  State, 


Digitized  by  Google 


OkL) 


CHEADLE 


T.  STATU 


919 


11  OkL  Cr.  477,  148  Pac.  183,  wherein  It  was 
beld: 

"That,  aa  the  statute  prescribes  no  particular 
form  of  certificate  to  such  transfer,  a  substan- 
tial compliance  witb  its  provisions  Is  all  that 
Is  iwiuired  in  such  proceedings." 

[2, 9]  The  record  shows  that  the  Indict- 
ment was  retuiTied  into  the  district  court  of 
Tulsa  county,  presented  in  open  court  by  the 
foreman  of  the  grand  Jury,  in  the  presence 
of  the  grand  jury,  and  duly  filed  by  the  clerk. 
It  is  signed:  "Pat  Malloy,  County  Attorney." 
Indorsed:  "A  true  bill,  W.  H.  Hendren, 
Foreman  of  the  Grand  Jury."  It  follows 
that  the  plea  to  the  jurisdiction  was  properly 
overruled. 

The  next  assignment  la: 

"The  court  erred  fn  requiring  plaintiff  In 
error  to  go  to  trial  when  the  names  of  the  wit- 
nesses examined  before  the  grand  jury  did  not 
appear  on  some  part  of  the  indictment  as  pro- 
Tiaed  by  law,  and  in  permitting  witnesses  to 
testify  against  the  defendant  when  the  names 
of  sDdi  witnesses  were  not  Indorsed  on  the  in- 
dictment" 

Onr  Prooedure  Orlmlnal  provides : 
"When  an  indictment  is  found,  the  names  of 
the  witnesses  examined  l)efore  the  grand  jury 
must  be  indorsed  thereon  before  the  same  ia 

S resented  to  the  court ;  but  a  failure  to  so  in- 
orse  the  said  names  aball  not  be  sufficient 
reason  for  setting  aside  the  indictment,  if  the 
county  attorney  or  prosecuting  officer  will, 
within  a  reasonable  time,  to  be  fixed  by  tbe 
court,  indorse  the  names  of  the  witnesses  for 
the  prosecution  on  the  Indictment."  Section 
6733,  Ber.  Laws. 

It  further  provides  that  the  Indictment 
must  be  set  aside  by  the  court  "when  the 
names  of  the  witnesses  examined  before  the 
grand  jnry  are  not  made  to  appear  on  some 
part  of  the  indictment."  Section  5780,  Rev. 
Laws. 

[4]  It  appears  from  the  record  that  no 
motion  to  quash  or  set  aside  the  Indictment 
was  filed  in  this  case,  that  no  objection  was 
made  to  the  witnesses  testifying,  and  no 
qaestlon  was  raised  on  this  point  in  the  mo- 
tion for  a  new  trial.  It  follows  that  the 
assignment  presents  no  question  for  review 
by  this  court. 

The  next  assignment  Is  that  the  court  erred 
In  orerrollng  plaintiff  in  error's  demurrer 
to  the  evidence,  and  motion  to  direct  a  ver- 
dict of  not  gnil^.  His  counsel  contend  that : 

"There  is  nothing  In  the  evidence  to  connect 
Ben  Dew  with  being  in  possession  of  the  build- 
ing known  as  the  Boston  Drug  Store  on  De- 
cember 2,  191^  and  there  is  nothing  in  the 
evidence  that  Ben  Dew  ever  liad  anything  to 
do  with  the  drug  store  or  joint  known  as  the 
Boston  Drug  Store  for  more  than  one  month." 

It  Is  undisputed  that  the  defendant  leased 
this  property  from  the  owner  and  went  into 
possession  In  the  month  of  September.  The 
question  as  to  whether  or  not  be  signed  or 
transferred  his  lease  was  a  question  of  fact 
for  the  jury  to  determine.  Under  the  com- 
mon law  a  tenant  could  sublease  without  re- 
straint, but  under  our  statute  this  camiot  be 
done.   It  reads  as  follows: 


"No  tenant  for  a  term  not  exceeding  two 
years,  or  at  will,  or  by  sufferance,  shaB  assign 
or  transfer  bis  term  or  interest,  or  any  part 
thereof,  to  another,  without  the  written  assent 
of  the  landlord  or  person  holding  under  him." 
Section  3793,  Bey.  Laws. 

[E]  After  a  careful  examination  of  the  evi- 
dence In  the  case,  we  are  not  prepared  to 
say  that  the  Jnry  were  not  warranted  In 
finding  the  verdict  returned  by  them.  While 
the  jury  might  have  had  a  reasonable  doubt, 
they  mie^t  also  regard  the  testimony  as 
sufflctoit  to  exclude  every  reasonable  doubt 
of  the  defendant's  goUt.  We  see  no  reason 
to  doubt  that  the  conviction  of  the  defendant 
was  right.  The  judgment  herein  la  there- 
fore affirmed. 

rURMAN  and  ASMSTRONO,  JJ.,  concur. 


GHEADLB  v.  STATH.  (No.  A1937.) 

(Oriminal  €9ourt  of  Appeals  of  Oklahoma.  June 
29,  1915^ 

(8vttabM$  Ay  the  Oourt.) 

1.  CaiunTAL  Law  ®=»57— Homicide  «=a28— 
Defehsb— -Alcoholic  Insanitt. 

In  a  prosecution  for  murder,  alcoholic  in- 
sanity^,  or  mental  incajwcity  produced  by  volun- 
tary intoxication  existing  only  temporarily  at 
the  time  of  the  homicide,  is  no  justification  or 
excuse  therefor.  To  constltnte  insanity,  caused 
by  Intoxication,  a  defense  in  a  trial  for  murder, 
it  must  be  Insanity  caused  by  chronic  alnAoI- 
iaiD,  and  not  a  mere  t«nporary  mental  condl- 
tion. 

[Bd.  Note.— Por  other  cases,  see  Criminal 
I^aw,  Cent.  Dig.  ||  6S,  69,  70;  Dec.  Dig.  <g=» 
57;;  Homicide,  Cent.  Dig.  ||  44r-46.  133;  Dec. 


2.  0RnnNAi:.IiAW«s»5T— Detbnsb— AuTOHOTr 
lo  iRSAHirr. 

Insanity,  though  snperinduced  by  excessive 
and  long-continued  indulgence  in  alcohoUc  liq- 
uors and  known  as  "delirium  tremens,"  or  "ma- 
nia a  potu"  renders  a  person  so  afflicted  Irre- 
sponsible for  his  acts,  if  it  be  of  aucb  a  char- 
acter aa  to  deprive  him  of  the  mental  capacity 
to  distinguish  between  right  and  wrong,  as  ap- 
plied to  tbe  particular  act,  whether  be  be  under 
the  infiuence  of  liqu<Hr  at  tbe  time  of  the  com- 
mission of  the  act  or  not ;  but,  to  do  so,  his  af- 
Siction  must  be  settled  or  fixed  insanity,  not  a 
mere  St  of  drunkenness,  A  person,  not  previ- 
ously laboring  under  such  a  disease  or  faction, 
who  voluntarily  becomes  intoxicated  to  such  an 
extent  and  for  such  a  period  of  time  as  to  cause 
nnconsciouanesE  of  his  acts,  is  not  irrespouKible 
under  tbe  law  for  the  acts  done  by  bim  while  in 
8u<^  mental  condition. 

[Bd.  Note.— For  other  cases,  see  Oriminal 
Law,  Gent  Dig.  S9  65,  ^,  70;  Dec.  Dig.  «=> 


3.  HOHICIDB  4s>18&— EVIDBHOE  OV  ISTOXIQA- 

TioN— Malice— PREMEDrTATioN. 

In  toxica  tionj  either  voluntary  or  involunta- 
ry, is  to  be  considered  by  tbe  jury  In  a  prosecu- 
tion for  murder  in  which  a  premeditated  design 
to  effect  death  is  essential,  with  reference  to  its 
effect  upon  the  ability  of  the  defendant  at  the 
time  to  form  and  entertain  such  a  design,  not 
because,  per  se,  it  either  excuses  or  mitigates 
tbe  crime,  but  because  in  connection  with  other 
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facts,  an  absence  of  malice  or  premeditation 
may  appear. 

[Ed.  Note. — For  other  cases,  see  Ilomicide, 
Cent  Dig.  {  381;  Dec  Dig.  «=)180.3 

4.  Homicide  «=381,  180,  270  —  Evidenob  of 

iNTOZICATIOn— DeQBEE:  OF  OlTENSE— QUES- 
TION FOK  JUBT. 

Under  our  Penal  Code  (section  2313,  R«t. 
Laws  1910),  homicide  Is  murder  "when  perpe- 
trated without  authority  of  law,  and  with  a 
premeditated  design  to  effect  the  death  of  the 
person  killed,  or  of  any  other  human  being," 
and  evidence  of  intoxication  is  admissible  to 
show  an  absence  of  the  premeditated  design  to 
kill,  for  the  purpose  of  determining  whether 
the  offense  was  murder  or  manslaughter,  and  a 
state  of  intoxication  which  will  reduce  homicide 
from  murder  to  manslaughter  in  the  first  degree 
must  be  of  such  character  and  extent  as  to  ren- 
der the  defendant  incapable  of  entertaining  or 
forming  a  design  to  effect  death.  And  the  ques- 
tion is  fov  the  jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Homit^e, 
Cent  Dig.  SI  107,  881,  664 ;  Dec.  Dig.  «s>81, 
180,  270.1  •  • 

6.  HomciDB  ®=»81— Intoxication— Want  of 
Pbeueditated  Desiqn  —  Deqree  of  Of- 
fense. 

A  person  who  commits  a  bomldde  while  bo 
drunk  as  to  he  incapable  of  forming  a  premedi- 
tated design  to  kill,  if  he  had  formed  no  pur- 

Eose  to  commit  the  crime  prior  to  the  time  be 
ecame  so  intoxicated,  is  not  guilty  of  murder, 
but  ia  guilty  of  manslaughter  in  the  first  degree. 

[Ed.  Note.— E\>r  other  cases,  see  Homicide, 
Cent  Dig.  S  107;  Dec.  Dig.  «=»81.1 

&  Homicide  €=»30&— Evidence  of  Intoxica- 
tion— Degbbe  of  Offense— In btbdction  8. 
In  a  prosecution  for  murder,  the  court 
should  sabmit  the  case  to  the  jury  for  considera- 
tion upon  every  degree  of  homicide  which  the 
evidence  in  any  reasonable  view  of  it  suggests, 
and  if  the  evidence  tends  to  prove  different  de- 
grees, the  law  of  each  degree  which  the  cvi- 
dnoe  teais  to  prove  should  be  submitted  to  the 
jury;  and,  where  there  was  evidence  of  the 
intoncation  of  the  defendant  to  the  extent  of 
being  deprived  of  the  mental  capacity  to  delib- 
erate or  premeditate  at  the  time  of  the  homi- 
cide it  was  prejudicial  error  to  refuse  to  submit 
to  the  jury  an  iostruction  in  reference  to  man- 
Blaughter  in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  Sg  649,  660.  6^-6S5;  Dec.  Dig. 
«=»309.] 

Appeal  from  District  Court,  Johnston 
County ;  liobert  M.  Ralney,  Judge. 

Tom  Cheadle  was  convicted  of  murder,  and 
appeals.  Reversed. 

Comellua  Hardy,  of  Tishomingo,  for  plain- 
tiff In  error.  Chas.  West,  Atty.  Gen.,  and 
C.  J.  Daveiu»rt^  Asat  Atty.  Qea.,  for  ttie 
State. 

DOTLB,  P.  J,  The  plaintiff  In  error  was 
convicted  of  the  murder  of  Tandy  Harrell. 
The  informaticHi  charged  tiie  homicide  to 
have  been  committed  by  shooting  tbe  de- 
ceased with  a  pistol.  Tbe  court  rendered 
judgment,  and  the  defendant  was  duly  sen- 
tenced in  accordance  with  the  verdict  to  im- 
prisonment for  life  at  hard  labor.  To  re- 
verse the  Judgment  the  defendant  appealed 
by  filing  in  this  court,  on  March  14,  1918,  a 
petition  In  error  with  case-made. 


The  evidence  shows  that  the  defendant  and 
the  deceased,  Tandy  Harrell,  were  cousins 
and  were,  before  the  night  of  the  tragedy, 
good  friends.  It  appears  that  the  defend- 
ant's father  was  drunk  In  the  town  of  Mil- 
bum,  and  his  wife  asked  Jim  Helms  to  take 
bim  home;  Tandy  Harrell  went  with  tbem. 
On  tbe  way  they  stopped  at  Harrell's  home 
and  got  a  bottle  of  whisky  and  a  quart  of 
alcohol.  The  old  folks  went  early  to  bed. 
Tandy  Harrell  and  Jim  Helms  were  play- 
ing pltcb,  aod  tbey  were  all  drinJiing  whlaky. 
During  the  night  the  defendant  and  Harrell 
went  outside  and  the  defendant  Qred  two  or 
three  shots  with  his  pistol;  they  came  back 
into  the  house  and  finished  drinking  another 
bottle;  Helms  threw  the  empty  bottle  into  the 
fireplace  and  the  defendant  pulled  hla  irfstol 
and  shot  the  bottle. 

The  only  i)erson  present  When  Tandy  Har- 
rell was  shot  that  was  called  as  a  witness 
for  the  state  was  Jim  Helms.  He  testified : 
That  when  they  were  eating  in  the  kitchen 
the  defendant  picked  up  a  table  Imlfe  and 
a  cup  and  threw  them  at  his  sister  Ix>rena. 
That  he  also  picked  up  some  of  the  dishes 
and  threw  them  against  the  wall.  Later 
he  heard  the  defendant  ask  Harrell  If  he 
could  shoot  through  tbe  door,  and  Harrell 
said,  "Yes,"  and  he  fired  a  shot  That  a  lit- 
tle later  the  defendant  fell  across  the  foot 
of  the  bed.  That  he  jumped  up,  and  Harrell 
grabbed  him  by  the  wrists  and  they  were 
scuffling  and  fell  over  on  the  fioor,  with  Har- 
rell on  top,  and  when  they  let  him  up  he 
stood  there  cursing.   Harrell  said: 

"Xoni,  I  don't  want  you  b>  be  mad  at  me,  and 
I  hope  you  will  not  be;  I  talccn  hold  of  you 
to  keep  yon  from  doing  the  way  yon  were  do- 
ing." 

The  defendant  said,  "That  Is  the  second 
time  you  have  done  me  that  way,  and  you 
won't  do  It  again,  God  damn  you,"  and  fired 
his  gun.  Harrell  opened  the  door,  and  the 
defendant  shot  again  as  he  was  going  out  of 
the  door. 

A.  Allen  testified  that  he  saw  Tandy  Har- 
rell after  he  was  shot,  and  the  defendant  was 
there  and  said,  "Tandy,  do  you  think  I  had 
anjtblng  to  do  with  It,"  and  Tandy  said, 
"Yes,  you  shot  me,  but  whisky  was  the  cause 
of  It,"  and  the  defendant  said,  "I  never  shot 
you,  Tandy." 

Dr.  Guy  Clark  testified  that  he  was  a 
practicing  phystclao  at  MUburn,  and  the  de- 
fendant called  him  In  the  early  morning  and 
said  "that  Tandy  Harrell  had  shot  himself 
at  their  home,  and  that  he  had  laid  out  in 
an  outhouse";  that  when  he  reached  the 
Cheadle  place — 

"he  there  found  the  deceased  unconscious  with 
a  giinshot  wound  on  the  index  finger  of  his  right 
hand  and  a  wound  in  the  arm.  Anotber  wound 
was  between  the  fourth  and  the  fifth  rib,  about 
an  inch  and  a  half  of  the  sternum  and  ranged 
down  and  came  out  near  tbe  spine." 

For  the  defense  Lorena  Cheadle  testified 
that  she  was  a  sister  of  the  defendant  and 
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was  13  years  old;  tbat  after  snpper  that 
night  they  were  all  playing  cards;  that  Jim 
Helms  and  Cousin  Tandy  tiled  to  get  her 
brother  to  drink,  and  he  said,  "No,  Cousin 
Tandy,  I  have  quit;"  that  about  12  o'clock 
her  brother  commenced  drinking.  The  men 
drank  whisky  a  whUa  and  then  alcohol ;  they 
kept  playing  and  drinking  until  about  2 
o'clock  In  the  morning ;  that  when  the  shoot- 
ing occurred  she  and  her  father  and  her  broth- 
er, Cousin  Tandy,  and  Jim  Helms  were  in 
the  room,  and  her  tether  was  asleep;  that 
she  did  not  see  the  shot  flred,  and  did  not 
know  who  flred  It;  that  the  lamp  went  out; 
that  Jim  B^ma  took  her  brother's  pistol 
from  him  about  a  half  an  hour  before  the 
shooting  occurred,  and  she  did  not  see  him 
give  it  back;  that  after  the  shooting  Jim 
Helms  grabbed  her,  and  they  went  to  Jim 
Helms*  house. 

Mrs.  SI.  V.  Cbeadle  testified  that  she  was 
the  mother  of  the  defendant;  "that  before 
she  went  to  bed,  Tandy  Harrell  and  Jim 
Helms  had  both  been  t^ng  to  get  him  to 
drink,  and  he  would  Bay,  "No,  thank  yoo, 
Cousin  Tandy;  I  have  Bw<nii  off,"  and  Jim 
Helma  would  say,  "He  thinks  be  is  too  stock 
np;"  that  she  noticed  the  defendant  take 
one  drink. 

As  a  witness  In  hts  own  behalf  the  defend- 
ant teatlfled  in  jArt  as  follows: 

"Q.  What  time  did  you  oommeoce  drinking? 
A.  Some  time  between  10  and  11  o'clock.  Q. 
What  were  you  drinking  at  that  time?  A.  We 
were  drinking  whisky  and  alcoboL  Q.  Wbst 
■1m  bottle  of  whisky  were  you  drinking  from? 
A.  It  was  a  quart  bottle.  Q.  Now  did  you 
drink  from  tbat  time  on  every  time  the  otiiers 
drank?  A.  Yes;  from  the  first  drink  I  did. 
Q.  About  how  many  drinks  did  you  take,  if  you 
know?  A.  I  don't  know.  Q.  Ton  dtut  know? 
A.  No;  I  dc»it  know.  Q.  Who  was  the  first 
person  to  induce  you  to  take  a  drink  there  that 
night?  A.  Jim  Helms  was  the  first  to  ask  me  to 
drink.  Q.  Did  yon  drink  with  him?  A.  No;  I 
thanked  bim  and  told  him  that  I  did  not  want 
to  drink;  that  I  was  tryinj;  to  quit.  Q.  Then 
what  occurred?  A.  They  went  on,  and  the  time 
come  around  for  me,  and  they  wanted  me  to 
take  a  drink  sgatn,  and  I  tlAnked  tbem  and 
refused,  and  Tandy  said,  "Let  him  alone,  Jim; 
he  thinks  he  is  too  good  to  drink.  Q.  Then 
what?  A.  I  refused  th^t  time.  Q.  Then  did 
you  get  to  drinkinff?  A  Yea;  I  finally  did. 
They  kept  oo  ineistine  on  me  to  drink,  and  to 
keep  them  from  tbinRlng  I  was  too  good  to 
drink,  I  drank  with  them.  Q.  Did  you  drink 
from  anv  other  bottle  other  than  the  quart  bot- 
tle of  whisky  and  alcohol?  A.  Yes,  I  drank  out 
of  a  half-pint  bottle.  Q.  Where  did  you  get 
that?  A.  Jim  Helms  bad  it  Q.  Did  Jim 
Helma  drink  from  it  the  same  time  yon  did? 
A.  I  think  be  did  the  first  time.  Q.  Well,  did 
you  get  drunk  that  night?  A.  I  did.  Q.  Well, 
do  you  know  what  occurred  there  after  you  got 
drunk?  A.  No,  sir;  I  do  not.  Not  from  11 
o'clock  until  the  next  morning,  I  don't  remem- 
ber. Q,  Why  do  you  not  remember  what  occur- 
red? A.  I  was  drunk.  Q.  Do  you  remember 
of  having  any  trouble  with  Tandy  Harrell  in 
the  kitchen?  A.  No,  sir.  Q.  Do  you  remembM 
of  having  any  trouble  with  Tandy  Harrell  in 
theeast  room?  Q.  No;  I  don't  remember  of 
having  any  trouble  with  anybody.  Q.  Did  you 
know  anything  about  tbe  shooting  tbat  occurred 
there  that  night?  A.  I  don't  remember  anything 
ab«nt  any  shooting  at  alL  <^  Do  yon  remeoir 


ber  whether  otr  not  you  had  a  gun  there  tbat 
night?  A.  No,  sir.  Q.  Up  to  the  time  you  lost 
your  reason?  A.  No,  sir.  Q.  Do  you  remem- 
ber anything  about  shooting  any  bottles  in  the 
fireplace?  A.  No,  sir.  Q.  What  was  the  first 
time  that  you  knew  Tandy  Harrell  had  been  shot? 
A.  It  was  the  next  morning.  Q.  How  did  you 
find  it  out  the  next  morning?  A.  My  fatiier 
woke  me  up  and  told  Tandy  wae  shot  and  want- 
ed me  to  go  help  get  him  in  the  house.  Q. 
What  effect  did  it  have  on  you  when  you  heard 
that  Tandy  Harrell  was  ^ot?  A.  X  was  shock- 
ed. Q.  You  were  shocked?  A.  Yes.  Q.  Whet 
did  you  do?  A.  I  got  up  from  the  bed  and  went 
out  to  where  Tandy  was,  and  a  little  bit  after 
that  Mr.  Cantrel  and  Allen  come  In,  and  we  car- 
ried him  Into  the  house  and  put  him  on  the  bed. 
Q.  Then  did  you  have  a  c<Hiversation  there?  A. 
Yes,  I  asked  bim  if  he  tbought  I  did  have  any- 
thing to  do  with  it,  and  he  said.  'No.'  Q.  Why 
did  you  ask  bim  wbat  be  thoi^nt  you  had  any- 
thing to  do  with  it  for?  A.  Well,  I  was  drunk 
that  night,  and  I  did  not  want  him  to  think  I 
bad  anything  to  do  with  it  Q.  Had  you  and 
Tandy  Harrell  always  been  good  friends?  A. 
We  have  been  the  beat  of  friends.   Q.  After  you 

ft  Tandy  in  tbe  house,  what  did  yon  do?  A. 
went  to  Tandy's  house  and  toid  bis  folks  and 
then  went  for  the  doctor.  Q.  "Who  did  you  tell 
at  Tandy's  house,  when  you  got  there  A.  I  told 
Mrs.  Harrell,  hia  wife.  Q.  Then  what  did  you 
do?  A.  I  went  on  to  town  for  the  doctor.  Q. 
What  doctor  did  you  get?  A.  I  went  for  Dr. 
Guy  Clark.  Q.  Did  you  tell  Mm  Tandy  Har- 
rell had  shot  himself  A.  I  told  bim  Tandy  was 
shot,  and  he  asked  me  bow  he  got  shot,  end  I 
told  him  1m  must  have  shot  himself  for  all  I 
knew." 

We  deem  It  unnecessary  to  detail  further 
the  facts  disclosed  by  the  record.  The  er- 
rors assigned  are  based  on  exceptions  taken 
to  the  overruling  of  a  motion  to  quash  and 
mt  a»lde  tbe  information  and  a  motion  to 
dismiss,  and  on  exceptions  to  rulings  In  re- 
ceiving and  rejecting  evidence,  and  on  tbe 
refusal  of  the  court  to  give  requested  lostruc- 
tloDB.  A  careful  examination  of  .the  record 
leads  to  the  conclusion  that  the  only  error 
assigned  which  we  cannot  disregard  as  mere- 
ly technical  and  without  substantial  merit  is 
the  one  that  the  court  erred  in  refusing  to 
submit  to  the  Jury  the  Issue  of  manslaughter 
in  the  first  degree. 

[1-31  The  defense  was  based  on  two  the- 
ories; One  that  Jim  Helms,  the  state's  chief 
witness,  did  the  shooting;  and  the  other  that 
the  defendant  was  temporarily  insane  if  in 
fact  he  flred  the  fatal  shot,  and  the  homicide 
was  excusahle  by  reason  of  his  Insanity.  In 
the  instructions  given,  the  court  submitted 
the  Issue  of  murder  and  the  defense  of  In- 
sanity. We  are  of  the  opinion  that  on  the 
undisputed  facts  the  issue  of  Insanity  was 
not  raised  by  the  evidence.  Alcoholic  Insan- 
ity, or  mental  incapacity  produced  by  volun- 
tary intoxication,  existing  only  temporarily 
at  the  time  of  the  comniission  of  the  homi- 
cide, is  no  escuae  or  defense  in  a  prosecution 
therefor.  Drunkenness  Is  one  thing,  and  the 
disease  of  the  mind  to  which  drunkenness 
leads  are  different  things.  Temporary  in- 
sanity, occasioned  immediately  by  dmnken- 
ness,  does  not  destroy  responsibility  for 
crime,  where  the  defendant,  when  sane  and 
respcmsUile,  nduntuily  makoa  Uniaelf  4nuik. 


Digitized  by  Google 


922 


149  PACIFIG  BSPOBTOB 


To  constltate  Insanity*  causeA  by  Intoxica- 
tion, a  defense  to  an  Indictment  or  Informa- 
tion for  murder,  It  must  be  insanity  caused 
by  chronic  alcoholism,  and  not  a  mere  tem- 
porary mental  condition.  The  distinction  be- 
tween a  fit  of  drunken  frenzy  or  madness, 
commonly  called,  "d^rlnm  tremens,"  and 
temporary  deludonal  Insanity,  a  disease 
caused  by  excesslTe  and  long-continued  In- 
dulgence In  alotdiollc  Uqaocs,  tecbnlcally  call- 
ed, "delirium  tremens,"  or  "mania  a  potn,"  is 
well  defined  by  the  authorities  and  text-writ- 
ers. See  State  t.  Kidwell,  62  W.  Va.  466,  59 
S.  B.  491,  13  L.  B.  A.  (S.  B.)  1024.  Wharton 
and  Stllle's  Medical  JnrlQ)nidence,  i  940. 
TtiB  principle  is  everywhere  recognljEed  that 
voluntary  into^catlcm  Is  no  Justification  or 
wcuse  for  crime,  and  is  no  excuse  for  homi- 
cide, thoi^h  carried  to  the  extent  of  prodncing 
Incapacity  to  control  the  mind  and  will; 
while  intoxication  does  not  excuse  homicide, 
It  may  produce  a  state  of  mind  in  which  one 
Is  Incapable  of  forming  a  design  to  take  life, 
and  evidence  of  Intoxication  Is  admissible 
only  as  bearing  upon  the  existence  or  non- 
existence of  malice.  Miller  v.  State,  9  OkL 
Cr.  55,  130  Pac.  813. 

[4,  {]  Under  our  Penal  Code  (first  subdlvl- 
Aon,  {  2813,  Rev.  Laws),  homicide  is  murder 
"when  perpetrated  without  anthority  of  law 
and  with  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  of  any  other 
human  being,"  and  evidence  of  Intoxication 
Is  admissible  to  show  an  absence  of  the  pre- 
meditated design  to  kill,  for  the  purpose  of 
determining  whether  the  offense  was  murder 
or  manslaughter,  and  a  state  of  intoxication 
which  will  reduce  homicide  from  murder  to 
manslaughter  In  the  first  degree  must  be  of 
such  character  and  extent  as  to  render  the 
defendant  incapable  of  entertaining  or  form- 
ing a  design  to  effect  death,  and  the  question 
is  for  the  Jury  to  determine.  In  Wharton  on 
Homicide  (3d  Ed.)  It  Is  said  (pages  809, 
811): 

"Homicide  committed  when  the  accoaed  was 
so  intoxicated  that  do  intent  to  commit  the 
crime  of  murder  could  have  existed,  uowever, 
not  beln^  murder  in  the  firat  degree,  is  either 
manslaughter  or  murder  in  the  second  degree. 
Intoxication  cannot  operate  ad  an  entire  exemp- 
tion from  criniisal  responsibility,  and  it  is  not 
conclusive  against  the  existence  of  a  criminal  in- 
tent. At  the  utmost  it  00I7  extennates  the  crime 
from  murder  to  manslaughter,  and  it  does  not 
do  this  as  matter  of  law.  Whether  the  accused 
was  so  intoxicated  as  to  render  him  incapable 
ot  entertaining  the  specific  intent  necessary  to 
constitute  the  crime  is  a  question  of  fact  for  the 
jury.  And  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  the  accused, 
though  intoxicated,  intended  the  actual  conse- 

auences  of  his  acts.  And  the  burden  rests  with 
le  accused  to  show  that  he  was  so  Intoxicated 
as  to  be  incapable  of  forming  any  intent. 
•  •  •  'Intoxication,  though  Eavoluntary,  is 
to  be  considered  by  the  jury  in  a  prosecution 
for  murder  in  the  first  degree,  in  which  a  pre- 
meditated design  to  effect  death  is  essential, 
with  reference  to  its  effect  upon  the  ability  of 
the  accused  at  the  time  to  form  and  entertain 
such  a  design ;  not  because,  per  se,  it  either  ex- 
nues  or  mldgatw  the  crime,  but  becanso,  in 


connection  with  other  facts,  an  absence  of  mal- 
ice or  premeditation  may  appear.  Dranbenness 
as  evidence  of  want  of  premeditation  or  ddiber- 
ation  is  not  within  the  rule  which  excludes  it  as 
an  excuse  for  crime.  And  a  person  who  com- 
mits a  crime  while  so  drunk  as  to  be  incapable 
of  forming  a  deliberate  and  premeditated  design 
to  kill  is  not  guilty  of  murder  in  the  first  de- 
gree." 

The  precise  question  Involved  here  was  de- 
cided in  the  case  of  Aszman  v.  State,  123  Ind. 
347,  24  N.  E.  123,  8  L.  R.  A.  33,  Mitchell,  C. 
J.,  delivering  the  opinion  of  the  court  said: 

"It  is  sufiicient  to  say  that,  in  order  that  there 
may  be  such  premeditated  malice  as  will  make 
a  homicide  murder  in  the  first  degree,  the 
thought  of  taking  life  must  have  been  conscious- 
ly conceived  in  the  mind,  the  conception  must 
have  been  meditated  upon,  and  a  deuberate  de- 
termination formed  to  do  the  act.  Where  a 
homicide  has  been  preceded  by  a  concurrence  Of 
will,  with  an  Intention  to  Idll,  and  these  are 
followed  by  a  deliberate  thought  or  premedita- 
tion, although  they  follow  as  instantaneously  as 
succesBive  thoughts  can  follow  each  other,  the 

gremeditator  may  be  guilty  of  murder  In  tiie 
rst  degree.  But  as  it  is  of  the  very  essence  of 
the  crime  that  there  should  have  been  time  and 
opportunity  for  deliberation  or  premeditation 
after  the  mind  has  consciously  formed  the  de- 

Xto  take  life,  it  follows  as  a  necessary  oor> 
ry  that  there  must  have  been  the  mental  ca- 
pacity to  think  deliberately  upon  and  determine 
rationally  in  respect  to  the  natnre  and  conse- 
quences of  the  act  which  follows.  It  would  be 
a  legal  as  well  as  a  logical  incongruity  to  hold 
that  the  crime  of  murder  in  the  first  degree 
could  only  be  committed  after  deliberate  tiiought 
or  premeditated  malice,  and  yet  that  it  might 
be  committed  by  one  who  was  without  mental 
capacity  to  think  deliberately  or  determine  ra- 
tionally. As  a  matter  of  course  the  rule  is  ont- 
versal  that  voluntary  intoxication  is  no  excoas 
for  crime,  nor  does  it,  in  any  degree,  mitigate 
or  palliate  an  offense  actually  committed.  To 
hold  otherwise  would  unbridle  crime  and  sub- 
vert public  order.  On  the  contrary,  wfaere  there 
is  reason  to  believe  that  <um  has  conceived  the 
design  to  commit  a  crime,  and,  while  harboring 
the  unlawful  purpose,  voluntarily  becomes  in- 
toxicated in  order  to  blunt  his  moral  sensibili- 
ties and  nerve  himself  up  to  the  execution  of 
his  preconceived  desini,  the  offense  is  thereby 
greatly  atxravated.  State  v.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  799.  Where,  however,  the 
essence  of  a  crime  depends  upon  the  intent  with 
which  an  act  was  done,  or  where  an  essential 
ingredient  of  the  crime  consists  in  the  doing  of 
an  unlawful  act,  with  a  deliberate  and  pre- 
meditated purpose,  the  mental  condition  of  the 
accused,  whether  that  condition  be  occasioned 
by  voluntary  intoxication  or  otherwise,  is  an  im* 

rrtant  factor  to  be  ctmaidered.  Smith  v.  Com^ 
DuT.  [Ky.]  227;  State  v.  Oarvey,  U  Minn. 
163  [Gil.  95]. 

"Thus  in  Cline  v.  State,  43  Ohio  St  3^  [1 
N.  E.  22],  the  learned  jud^ delivering  the  judg- 
ment of  the  court,  said:  ^Vhere  a  person,  hav- 
ing R  desire  to  do  to  another  on  unlawful  inju- 
ry, drinks  intoxicating  liquors  to  nerve  himself 
to  the  commission  of  the  crime,  intoxication  is 
held,  and  properly,  to  aggravate  the  offense;  bat 
at  present  the  rule  that  intoxication  aggravates 
crime  is  confined  to  cases  of  that  dass.  *  *  * 
But  in  many  cases  evidence  of  intoxication  is 
admissible  with  a  view  to  the  question  whether 
a  crime  has  been  committed,  or,  where  a  crime, 
consisting  of  degrees,  has  been  oomoutted,  such 
evidence  may  be  important  in  determining  the 
degree.'  Pigman  v.  State,  14  Ohio,  666  [46  Am. 
Dec.  S68]:  LyUe  v.  State,  81  Ohio  St  196; 
Davis  V.  State.  25  Ohio  St  369:  Roberta  v. 
People,  19  Mich.  401 ;  State  t.  Welch.  21  Minn. 
22. 
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"In  die  applicatltoi  of  this  oriadple  tha  Sn- 

preme  Court  of  the  United  States  reversed  a 
judgment  of  conviction  of  murder  in  tbe  first  de- 
fcree,  in  Hopt  v.  Utah,  104  U.  S.  081,  26  L.  Ed. 
878.  The  court  below  inatrocted  the  jury  to 
the  effect  that:  *A  man  who  voluntary  puts  bim- 
aelf  in  a  condition  to  have  no  control  of  his  ac- 
tions must  be  held  to  intend  the  consequences. 
Tbe  safety  of  the  commanlty  requires  thia  rule. 
Intoxication  ii  bo  easily  counterfeited,  and  when 
real  Is  ao  often  resorted  to  aa  a  m^acs  of  nerv- 
ing a  person  up  to  tbe  commission  of  some  des- 
perate act,  and  is  withal  so  inexcusable  in  itself 
that  the  law  has  never  recognized  it  as  an  ex- 
cuse for  crime.'  The  accused  requested  the  court 
to  give  aa  instruction  similar  to  that  requested 
and  refused  in  the  present  case.  After  asserting 
tbe  general  rule  of  the  common  law,  that  volan- 
tary  intoxication  affords  no  exeuae,  justificatioo, 
or  extenuation  of  a  crime  committed  under  its 
influence,  Mr.  Justice  Gray,  delivering  the  judg- 
ment of  the  court,  said:  'But  when  a  statute  es- 
tablishing different  degrees  of  murder  requires 
deliberate  premeditation  in  order  to  constitute 
murder  in  tbe  first  degree,  the  question  whether 
the  accused  is  in  such  a  condition  of  mind,  by 
reason  of  drunkenness  or  otherwise,  as  to  be  ca- 
pable of  deliberate  premeditation,  necessarily 
becomes  a  material  subject  of  consideration  by 
the  jury.'  Com.  v.  Dorsey,  103  Mass.  412; 
Pirtle  V.  State,  9  Humph.  [Tenn.]  663  ;  Haile  v. 
State,  11  HumDh.  [Tenn.]  154;  Jones  T.  Com., 
75  Pa.  403:  Keenan  v.  Com.,  44  Pa.  S5  [84 
Am.  Dec.  414]:  People  v.  Belencia,  21  Cal. 
544;  State  V.  Johnsoo,  40  Conn.  186;  Max- 
well, Crim.  Frac.  pp.  227-299. 

"So,  in  Buckbannon  v.  Com.,  86  Ky.  110  [5 
S.  W.  358],  the  court  said:  'A  deliberate  in- 
tent to  take  life  is  an  essential  element  at  mur- 
der. Drunkenness  as  a  fact  may,  therefore, 
be  proven  as  bearing  upon  its  existence  or  non- 
ezisteDce.  It  is  not  admissible  upon  the  ground 
that  in  and  of  itsdf  it  excuses  or  mitigates  tbe 
crime,  because  one  offense  cannot  jnstif y  or  pal- 
liate another,  bnt  because,  under  the  drcum- 
atances  of  tha  case,  it  may  tend  to  show  that 
the  leaa,  and  not  tbe  greater  offense  waa  commit- 
ted.'  S«e,  also.  State  t.  gopher.  70  Iowa.  4d4 

[80  N.  w.  em. 

"In  State  v.  Jtrfmson,  supra,  the  Supreme 
Gonrt  of  Connecticut,  in  reversing  a  ju^ment  of 
conviction  of  murder  in  tbe  first  degree,  tbe 
court  below  having  given  and  refused  instruc- 
tlona  similar  to  those  involved  in  the  present 
caae,  used  the  following  language;  'A  deliberate 
intent  to  take  life  is  an  essential  element  of 
that  offense.  The  existence  of  sucb  an  intent 
mnat  be  shown  aa  a  foct.  Implied  malice  ia 
anffident,  at  common  law,  to  make  the  offense 
murder ;  and,  under  our  atatute,  to  make  It  mur- 
der in  tbe  second  degree,  •  •  •  actual  mal- 
ice must  be  proved.  Upon  thia  question  tbe 
itate  of  the  pnstmer'a  mind  ia  nkatmal.  In  be- 
half of  the  defense,  insanity,  intoxication,  or 
an;  other  fact  which  tends  to  prove  that  the 
prisoner  was  incapable  of  deliberation  was  com- 
petent evidence  for  the  jury  to  weigh.  Intoxi- 
cation la  admiaaiUa  in  audi  cases,  not  as  on 
excuse  for  crime,  or  in  mitigation  oit  punish- 
ment, but  as  tending  to  show  that  the  less  and 
not  uie  greater  offense  was  in  fact  committed.' 
State  v,  Johnson,  41  Conn.  685 :  J<Hie8  v.  State, 
20  Ga.  504. 

"  *In  those  states,'  says  a  learned  author.  In 
which  murder  has  been  divided  by  statute  into 
degrees,  it  has  been  held  that  if  the  accused 
was  intoxicated  to  such  an  extent  aa  to  deprive 
him  of  the  power  to  form  a  deaign.  the  offense 
could  be  no  more  than  murder  in  tbe  second 
degree.'  Lawson,  Insanity,  p.  74;  1  Wharton, 
Cnm.  Law,  pars.  61,  52. 

"  'Drunkenness,  we  have  seen,  does  not  inca- 
pacitaCe  one  to  commit  either  murder  or  man- 
alaughter  at  tbe  common  law,'  says  Mr.  Bishop, 
'because,  to  constitute  either,  the  spedfic  intent 


I  to  take  life  need  not.  exl8t.r  bnt  general  malevo- 
lence is  sufficient  But  where  murder  is  divided 
by  statute  into  two  degrees,  and  to  constitute 
it  in  the  first  degree  there  must  be  the  specific 
intent  to  take  life,  the  spedfic  intent  docs  not, 
in  fact,  exist,  and  the  murder  is  not  in  this 
degree,  where  one,  not  meaning  to  commit  homi- 
dde,  becomes  so  drunk  as  to  l>e  incapable  of  in- 
tending to  do  it.  and  then  •  •  ♦  kills  a 
man.'   Bishop.  Gr.  L.,  par.  404. 

"This  court,  although  not  always  enunciating 
it  with  entire  accuracy,  has  constantly  recog- 
nized the  rule  declared  in  the  above  cases." 

And  BlUott.  J.,  in  a  concurring  opinion 
said: 

"I  concur  in  the  conduslon  that  tbe  judgment 
should  be  reversed,  for  I  tliitik  that  the  very 
able  opinion  of  the  court,  prepared  by  the  Cbiei 
Justice,  unanswerably  proves  that  where  the  ele- 
ment of  premeditation  is  essential  to  create  the 
crime  of  murder  in  the  first  degree,  the  accus- 
ed cannot  be  found  guilty  of  that  crime  if  at 
the  time  of  tbe  killing  he  waa  so  completely 
overcome  by  intoxication  as  to  be  incapable  of 
premeditation." 

In  Morris  y.  Territory,  1  Okl.  Cr.  617,  99 
Pac:  760. 101  Paa  111.  It  la  said: 

"If  from  any  cause,  at  the  time  of  the  homi- 
cide, tbe  mind  of  the  defendant  was  In  such  a 
condition  aa  to  be  incapable  of  forming  a  pre- 
meditated deaign  to  afftict  the  death  of  the  per- 
son slain,  or  of  any  other  human  being,  he  can- 
not be  guilty  of  mnrder,  unless  it  be  proven  that 
thia  state  of  mind,  at  tbe  time  of  the  killing, 
grew  out  of  his  intentional  and  wrongful  con- 
duct, of  sucb  diaracter  aa  to  ahow  Oiat  the  kill- 
ing was  the  result  of  previous  kuwaeditation  and 
foimed  design." 

lo  Miller  T.  State,  sapra.  It  Is  said: 

"At  most,  a  state  of  Intoxication  rendering  the 
defendant  incapable  of  forming  a  crimiufil  in- 
tent would  only  reduce  murder  to  manslaugh- 
ter." 

There  is  no  Intention  here  to  give  the 
least  intimation  of  opinion  as  to  the  weight 
of  this  eridence,  as  establishing  one  conclu- 
sion or  another  Id  reference  to  the  degree  of 
bomldde.  Tbe  teatlmony  Is  detailed  simply 
to  show  that  there  was  evidence  tending  to 
show  the  want  of  mental  capacity  to  form  a 
premeditated  design  to  biiu. 

[t]  The  brief  filed  by  the  state  concedes  er- 
ror and  concludes  as  follows: 

"The  evidence  of  the  defendant  presented  the 
Issue  as  to  whether  or  not  he  waa,  by  reason  of  the 
immediate  use  of  intoxicating  liquors,  unable  to 
form  a  design  to  effect  the  death  of  Tandy  Har- 
rell.  Under  the  first  snbdivision  of  section  2320, 
Rev.  Lawa,  homicide  la  not  murder  unless  the 
accuaed  entertained  a  deaign  to  effect  death,  end 
if  the  design  exists,  it  ia  immaterial  whether  th** 
accuaed  ia  in  a  state  of  voluntary  intoxication, 
and,  although  being  in  a  state  of  voluntary  in- 
toxication, yet  the  character  of  tbe  act,  when 
the  offense  is  divided  into  degrees  and  where, 
aa  in  homicide,  the  Intent  is  material,  will  be 
determined  by  the  state  of  mind  of  the  accused. 
So  that  where  the  evidence  showed  that  the 
accused  waa  drunk  at  the  time  of  the  commis- 
sion of  tbe  homicide,  evidence  thereof  is  admis- 
sible as  bearing  upon  whetber  the  accused  enter- 
tained a  design  to  kill;  and,  under  the  evidence 
in  the  case,  we  believe  that  the  court  should 
have  instructed  the  jury  upon  manslaughter  in 
the  first  degree." 

Our  Procedure  Criminal  provides  that: 
"When  it  appeara  that  a  defendant  has  com- 
mitted a  public  offense  and  th«e  la  reasonaUa 
ground  of  doubt  in  which  of  two  or  more  de- 
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frrees  he  Is  guilty,  be  can  be  convicted  of  the 
lowest  of  such  degrees  only."  Section  6877, 
Rev,  Laws. 

And  that: 

"The  jary  may  find  the  defendant  guilty  of 
any  offense,  the  commission  of  wbidi  Is  neces- 
senly  included  in  that  with  which  he  is  charged, 
or  of  an  attempt  to  commit  the  offense."  Sec- 
tion 5923,  Rev,  Laws. 

In  the  case  of  Ryan  t.  State,  8  OU.  Cr. 
623,  129  Pac  685,  it  la  Bald: 

"It  la  always  the  duty  of  the  trial  conrt  to 
instruct  on  the  law  of  manslaughter  if  there 
ia  any  evidence  that  the  alleged  crime  might  have 
been  done  under  circumstances  that  would  re- 
duce the  crime  from  murder  to  manslaughter. 
In  other  words,  where  there  may  be  the  slight- 
est doubt  in  the  mind  of  the  trial  court  whether 
the  crime  waa  murder,  then  that  doubt  should 
be  resolved  in  favor  of  the  accased  and  a  man- 
slaughter instruction  given." 

After  carefally  considering  the  evidence  ve 
are  of  opinion  that  the  refusal  of  the  trial 
Judge  to  instruct  the  jary  In  r^erence  to 
manslaughter  in  the  first  degree  constitutes 
prejudicial  error.  The  Judgment  must  there- 
fore be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  warden  of  the  penitentiary  at  Mc- 
Alester  on  presentation  of  a  certified  copy  of 
this  (pinion  by  the  sheriff  of  Johnsttm  coun- 
ty, Okl.,  is  hereby  directed  to  deliver  the  de- 
fendant, Tom  Oheadle,  to  such  sheriff,  who 
shall  confine  the  defendant  in  the  common 
Jail  of  Johnston  county,  there  to  await  an- 
other trial,  or  until  discharged  according  to 
law. 

FURMAX  and  ARMSTRONG,  JJ.,  concur. 


LACK  V.  STATE.    (No.  A-2228.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  19,  iSX5.) 

(ByllaTtua  by  the  Court,} 

Cbiminai.  Law  4=91131— APFBAL—DisuiSSAt. 

— Pabdon. 

When  an  appeal  from  a  judgment  of  con- 
viction is  pending  in  this  court,  and  the  plain* 
tiff  in  error  applies  for  a  pardon,  and  the  same 
is  granted,  and  the  fact  that  a  pardon  bas 
been  granted  is  brought  to  the  ettenti<m  of  this 
court,  the  appeal  will  be  dismissed  as  having 
been  abandoned. 

[Ed.  Note.— For  otb«r  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  2971-2979,  2986;  Dec. 
Dig.  «S»1131.] 

Appeal  from  District  Court,  Love  County; 
H.  S.  Russell,  Judge. 

John  Lack  was  convicted  of  seduction  and 
appeals.   Appeal  dismissed. 

Culp,  Murphy  &  Cnlp,  of  Gainesville,  and 
Olddlnga  &  Glddlngs,  of  Oklahoma  City,  for 
plaintiff  In  error.  R.  McMillan,  Asst.  Atty. 
Uen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error,  John 
Lack,  was  prosecuted  In  the  district  court  of 
Love  county  for  the  crime  of  seduction  as 
defined  by  section  2423  of  the  Penal  Code 


(Rev.  Laws  1910),  and  was  convicted  and  sen- 
tenced to  serve  a  term  of  one  year  and  one 
day  In  the  penitentiary.  From  this  Judgment 
he  appealed  by  filing  In  this  court  on  the  6th 
day  of  April,  1914,  a  petition  in  error  with 
case-made. 

Pending  the  determination  of  said  appeal, 
on  the  24th  day  of  May,  1914,  the  Governor, 
upon  an  application  made  to  him  therefor, 
granted  a  full  unconditional  t>ardon  for  the 
offense  of  which  the  plaintiff  In  error  was 
convicted. 

In  Stewart  v.  State,  11  OkL  Or.  — ,  146 
Pac  921,  It  is  said  that  when  an  appeal  from 
a  Judgment  of  conviction  Is  pending  In  this 
court,  and  the  plaintiff  In  error  applies  for 
a  pardon,  and  the  same  is  granted,  and  the 
fact  that  a  pardon  has  been  granted  Is 
brought  to  the  attoQtlon  of  this  court;  the 
appeal  will  be  dismissed  as  having  been  aban- 
doned. 

The  aiveal  herein  la  thra^re  dlsmlBsed. 
FURMAN  and  ARMSTRONG,  JJ.,  concur. 


COWLEY  T.  STATE.     (No.  A-2342.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
June  19,  1915.) 

(SylUihtu  by  the  OawrtJ 
Cbucenaz.  Law  «=»1131— APPBAii— Diskissai. 

— Pabole. 

When  an  appeal  from  a  judgment  of  con- 
viction is  pending  in  this  court,  and  the  plain- 
tiff In  error  is  grantsd  a  parole  and  aoeepts 
the  same,  and  the  fact  that  a  parole  has  bMu 
granted  and  accepted  la  bioogbt  to  the  attention 
of  this  court,  the  appeal  will  be  diamiued  as 
having  been  abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S3  2971-2979,  2985;  Dec 
Dig.  ^1131.] 

Appeal  from  District  Court,  Greer  County; 
G.  A.  Brown,  Judge. 

Frank  Cowley  was  convicted  at  an  assanlt 
with  a  dangerous  weapon,  and  appeals.  Ap- 
peal dismissed. 

H.  D.  Henry,,  of  Mangum,  for  plaintiff  In 
error.  S.  P.  Freellng,  Atty.  Gen.,  and  John 
B.  Harrison,  Asst  At^.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error, 
Frank  Cowley,  was  Jointly  charged  with  one 
Robert  Malone  with  assault  with  a  deadly 
weapon  with  intent  to  kill  one  Henry  Car- 
ver. A  severance  was  granted,  and  the  plain- 
tiff in  error  on  his  separate  trial  was  found 
guilty  of  an  assault  committed  with  a  dan- 
gerous weapon  with  intent  to  do  bodily  harm, 
and  without  Justifiable  or  excusable  cause. 
On  the  17th  4lay  of  August,  1914,  the  court 
rendered  Judgment  and  sentenced  the  plain- 
tiff  In  error  to  be  imprisoned  at  the  state 
reformatory  at  Granite  for  a  period  of  two 
years.  To  reverse  this  Judgment,  an  appeal 
was  perfected  by  filing  In  this  court  on  Sep- 
tember 30, 1914,  8  petition  In  error  with  case* 
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made.  Pending  the  determination  of  aald 
appeal,  on  September  30,  1911,  the  lieuten- 
ant Oorenor,  aa  acting  Govemor,  In  the 
absence  from  the  state  of  the  Governor, 
grianted  the  plaintiff  In  error  a  parole  on  the 
sole  condition  "that  he  shall  at  all  times  obey 
the  laws  at  the  state  of  Oklahoma  In  every 
respect^  and,  in  the  event  be  should  violate 
any  law  of  the  state,  then  this  parole  may 
be  revoked." 

The  Attomeiy  General  concedes  that  the 
parole  la  In  aU  respects  valid. 

When  an  appeal  from  a  Judgment  of  con- 
viction ia  pending  In  this  court,  and  the 
plaintiff  in  error  applies  for  a  parole,  and 
the  same  is  granted  and  accepted  by  the 
plaintiff  in  error,  and  the  fact  that  a  parole 
bas  been  granted  and  accepted  is  brought  to 
tbe  attoitlon  of  this  court,  the  appeal  will  be 
dismissed  as  having  been  abandoned. 

The  appeal  herein  Is  therefore  dismissed, 
and  the  cause  remanded  to  the  trial  court 

FURMAN  and  ARMSTRONG,  31.,  concur. 


BLEVINS  V.  STATU.    (No.  A-1954.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jnne 
19,  191S.) 

(ByUahuM  hu  the  OouriJ 
1.  Assault  and  Battebt  «=956— Homicide 
9=390— Assault  with  Danqebous  Weap- 
on. 

Ordinarily,  on  a  state  of  facts  which  tend 
to  establish  that  a  person  committed  an  aasanlt 
-with  a  knife  or  other  sharp  or  dangerous  iu- 
atrumeat,  an  infonnatlon  should  not  he  predi- 
cated on  section  233&  but  should  be  based  upm 
section  2344,  Rev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Vig.  H  80.  81;  Dec.  Dig. 
fiO;   Homicide,  Cent  Dig.  |  119;   Dec  Dig. 

2L  HOHICIin  ^»810— IlURBUOTIONa— IirOLITD- 

KD  OvrHHans— AasAUur  wira  DAnoBBoim 

Weapon. 

Upon  tbe  trial  of  a  person  chafed  with 
aasanlt  with  intent  to  kill  under  section  2336. 
Bev.  Laws  1910,  when  the  testimony  indicates 
that  tbe  assault  was  committed  witii  a  sharp 
or  dangerous  weapon,  tbe  trial  court  should  sub- 
mit to  the  jury  the  proposition  of  whether  or 
not  the  accused  was  guilty  under  section  2344, 
and  it  is  reversible  error  to  refuse  to  do  so. 

[Ed.  Note.— W)r  other  cases,  see  Homicide, 
Cent  Dig.  8S  667-661 ;  Dec.  Dig.  «s>810.] 

Appeal  from  District  Court  Garvin  Coun- 
ty; R.  McMillan,  Judge. 

Fred  Blevins  was  convicted  of  assault  with 
Intent  to  kill,  and  he  a^teals.  Reversed  and 
remanded. 

Blanton  ft  Andrews,  of  Pauls  Vall^,  for 
plaintiff  in  wror.  Smith  C.  Mataon,  Asst 
Atty.  Gen.,  for  the  Stat& 

ARMSTRONG,  J.  Tbe  plaintiff  in  error. 
Fred  Blevins,  was  convicted  at  the  Septem- 
ber, 1912,  term  the  district  court  of  Gar- 
vin count?  on  a  charge  of  assault  with  in- 


tent to  kill,  and  bis  punishment  fixed  at  Im- 
prisonment In  the  stafe  penitentiary  for  a 
period  of  one  year.  Tbe  Information  charges 
that: 

"  *  ♦  •  On  or  about  the  13th  day  of 
January,  1911,  in  Garvin  countyj  state  of  Ok- 
lahoma, Fred  Blevins,  late  of  said  county  and 
within  the  jurisdiction  of  this  court  did  then 
and  there  unlawfully,  willfully,  maliciously,  fe- 
loniousb',  intentiotiaJly  and  wrongfully  commit 
an  assault  and  battery  upon  Tom  White  by  the 
means  of  a  certain  deadly  weapon,  to  wit  a 
knife,  and  did  then  and  there  assault,  stab,  cut 
and  wound  tbe  said  Tom  White,  with  intent 
then  and  there  on  the  part  of  him  the  said 
FVed  Blevins  to  kill  the  said  Tom  White. 
•   •    •  f 

This  information  is  Intended  to  charge  an 
offense  under  tbe  provlsiMis  of  section  2336, 
Revised  Laws,  1910,  which  Is  as  follows: 

"Any  person  who  intentionally  and  wnmg- 
fuUy  shoots,  shoots  at  or  attempts  to  shoot  at 
another,  wiOi  any  kind  of  firearm,  alrgun  or 
other  means  whatever,  with  Intent  to  kill  any 
person,  or  who  comraite  any  assault  and  battery 
upon  anotiier  by  means  of  any  deadly  weapon, 
or  by  such  other  means  or  force  as  is  likely  to 
produce  death  or  in  resisting  the  execution  of 
any  legal  process,  is  pnnishable  by  hnprisoo- 
ment  in  tne  penitentiary  not  aeeedlng  tan 
years." 

Tbe  facts  introduced  at  the  trial  on  behalf 
of  tbe  state  tended  to  show  that  the  accused 
stabbed  the  prosecuting  witness  with  a  pock- 
et knife,  the  blade  of  which  was  about  four 
Inches  long,  and  that  tbe  difficulty  was  be- 
gun in  a  flstic  encounter;  that  the  parties 
were  separated  and  tbe  accused  returned  to 
the  fray  and  after  being  struck  a  blow  by 
the  prosecuting  witness,  stabb^  him  in  the 
back,  inflicting  a  dangerous  wound  from 
which  the  prosecuting  witness  became  un- 
conscious, and  was  conflned  to  bis  room  for 
two  or  three  weeks. 

The  accused  testified  that  in  tbe  affray  be 
was  first  knocked  down,  and  later  cut  on 
tbe  band  by  tbe  prosecuting  witness,  after 
which  he  did  the  stabbing. 

[t,  2]  The  InstruetlonB  of  the  court  subralt- 
ed  only  section  2330,  supra,  to  the  Jury. 
Counsel  made  an  oral  request  of  the  court 
to  Instruct  tbe  jury.  In  addition  to  the  in- 
Btructlons  he  gave,  that  they  migltt  find  the 
accused  gnilty  under  section  2344.  Revised 
Laws  of  1910,  which  Is  as  follows: 

"Any  person  who,  with  intent  to  do  bodily 
harm,  and  without  justifiable  or  excusnble  cause 
commits  any  assault  upon  the  person  of  an- 
other with  any  sharp  or  dangprous  weapon, 
or  who,  without  such  cause,  shoots  or  attempts 
to  shoot  at  another,  with  any  kind  of  flrenrm 
or  alrgun,  or  other  means  whatever,  with  Intent 
to  infirc  any  pecsim,  althougb  wltlioat  latent 
to  kill  such  person  or  to  commit  any  felony.  Is 
punishable  by  imprisonment  in  tbe  penitontiary 
not  exceeding  five  years,  or  by  imprisonment  In 
a  county  jail  not  exceeding  one  year." 

This  the  court  failed  to  do.  Counsel  argue 
that  this  action  of  the  court  entitles  tbem 
to  a  reversal  of  the  Judgment  In  this  case, 
contending  that  under  the  proof  tbe  Jury 
would  have  been  Justified  in  finding  the  ac- 
cused guilty  under  tbe  later  statute,  and  In- 


4s»Por  ath«r  cams  bm  um*  topic  ud  KBY-NUHBBR  in  all  Ke]r-Numb«r«d  DtgesU  uid  Indaxes 


Digitized  by 


Google 


926 


148  PAGinO  REPOBTEB 


(OkL 


flicting  a  Jail  sentence  as  the  punisbment  in- 
stead of  a  term  in  the  state  penitentiary. 
Section  6857,  Conip.  Laws  1909,  provides: 
"In  cbai^inK  the  jutr,  the  court  must  Btate 
to  them  all  matters  of  law  which  it  tbinha 
necessarr  for  their  inform^on  in  girinff  their 
verdict.'*^ 

Section  6876,  Comp.  Laws  1909,  provides: 
"The  jury  maj  find  the  defendant  ^ilty  of 
any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charg- 
ed in  the  indictment,  or  of  an  attempt  to  com- 
mit the  offense." 

Without  entering  into  a  discussion  of  these 
sections,  we  are  of  opinion  that  this  conten- 
tion is  well  founded  under  the  doctrine  laid 
down  in  Clemons  v.  State,  8  OkL  Cr.  452,  128 
Pac.  739,  and  Russell  v.  State,  9  Okl.  Gr. 
692,  133  Pac.  475.  See,  also,  GoUegenia  T. 
State,  9  OkL  Cr.  42S,  132  Pac.  375. 

Cases  of  this  character  should  ordinarily 
be  prosecuted  under  section  2344,  R.  L.  1910, 
supra.  When  the  county  attorneys  elect  to 
prosecute  under  section  2336,  they  should 
plead  facts  sufficient  to  show  that  the  weap- 
on used  was  a  dangerous  or  deadly  weapon, 
and  that  it  was  used  In  a  manner  calculated 
to  produce  death,  except  possibly  when  the 
accused  is  resisting  execution  of  legal  pro- 
cess.   See  Russell  t.  State,  sopra. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DOYLB,  P.  J.,  concars.  FURMAN,  J.,  not 
participating. 


WATSON  T.  STATE.    (No.  A-1787.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Oct. 

25.  1913.) 

(SyllaTnu  fty  the  Court) 

1.  Chattel  Mobtoaoes  ®=»230— Rsmotal  or 
Property — Offenses — Statute. 

Section  2756,  Rev.  Laws  1910,  was  enact- 
ed for  the  purpose  of  protecting  mortgagees 
from  fraud,  annoyance,  and  expense,  and  was 
intended  only  to  give  such  mortgagees  fair 
protection,  without  imposing  nnnecesBaty,  harm- 
ful, and  burdensome  restrictions  upon  mort- 
gagors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  SS  489-193;  Dec.  Dig.  «=»230.] 

Z  ChATIXL  MOBTGAQBS  ^»230— REMOVAI,  07 

Pbopertt— Offenses— Statute. 

In  order  for  the  foregoing  section  of  the 
statute  to  be  upheld,  it  is  necessary  that  a  rea- 
sonable, fair,  and  liberal  construction  be  given 
the  same.  If  a  strict,  literal  construction  of 
the  act,  as  written,  be  followed,  it  would  be- 
come of  doubtful  validity. 

[Ed.  Note.— Fw  other  cases,  see  Chattel  Hort- 
gages,  Cent.  Dig.  H  489-493 ;  Dec.  Dig.  '«=9230.] 

3.  Chattel  MoBTOAans  «s»230— Rsuovax.  of 
Pbopbbty— Offenses— Intent. 

The  foregoing  act  subjects  each  and  eveir 
persoD  who  violates  the  provisions  thereof,  with 
intent  to  defraud  a  nunrtgagee,  or  who  violates 
the  provisions  thereof  and  by  reason  of  his  act 
a  fraud  results  against  the  rights  of  the  mort- 
gagee, to  the  punishment  therein  provided. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gaRea.  Cent.  Dig.  |S  481MU8  rDec.  Dig.  «a»23ti.] 


4.  Chattxi.  Mobtoaoes  «=s>233— BracovAi.  of 
Pbopebtt  —  Oft^nses  —  Evidence  —  Mit- 
igation. 

A  mor^agor  who  is  prosecnted  nnder  this 
provision  is  always  entitled  to  prove,  in  mitiga- 
tion of  punishment,  that  the  mortgage  debt  has 
been  paid,  or  that  he  had  the  verbal  consent  of 
the  mortgagee  to  remove  the  property. 

[Ed.  Note.— For  other  caset,  see  Chattel  Mor^ 
gages,  Cent.  Dig.  1  404;  Dea  Dig.  ^288.] 

5.  GHAmcL  MonoAOBS  «=s»283— Rbhotal  or 
Pbopebtt  —  Ofikhsbs  —  InFouuxxoir  — 

Evidence. 

An  information  in  the  language  of  the 
statute,  and  proof  tending  reasonably  to  estab- 
lish the  allegations  set  forth  la  swm  infomia- 
tion,  would  make  a  prima  Cacis  cue  on 
half  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort^ 
gages,  Gent  Dig.  |  494 ;  Dec.  Dig.  «=»233.] 

6.  Chaitbi.  Mobtoages  d=»230— Rehotai;  or 
Pbopebtt— Pbobecution—Desensbs. 

The  proposition  of  whether  or  not  a  fraud 
was  intended,  or  whether  or  not  a  frand  result- 
ed to  the  mortgagee,  would  be  a  matter  of 
defense. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent.  Dig.  U  48lf-J93 ;  Dec.  Dig.  «S=3230.] 

Appeal  from  District  Court,  Garvin  Coun- 
ty; H.  HcMUlan,  Judge. 

Mrs.  A.  D.  Watson  was  convicted  of  iin- 
lawfnlly  removlns  mortgaged  property,  and 
she  appeals:  Berersed  and  remanded,  with 
directions  to  grant  a  new  trial 

Steel,  lake  &  Head,  of  Idabel,  and  Carr  & 
Field,  of  Pauls  Valley,  for  plalntifT  In  error. 
C.  J.  Davenport,  Asst  Atty.  Gen.,  tor  the 
State. 

ARMSTRONG.  P.  J.  The  plaintiff  In  a- 
ror,  Mrs.  A.  D.  Watson,  was  convicted  at 
the  January,  1912,  term  of  tiu  district  conrt 
of  Oarvln  county,  on  a  dutrge  <^  vlllfWly 
and  unlawfully  removing  certain  mortgaged 
property  from  Garvin  county,  wherein  the 
pr(q>erty  was  situated  and  held  imder  an  a- 
Istlng,  valid  mortgage,  without  the  wrttta 
consent  of  the  mwlsagee.  19ie  material 
facte  in  this  case  may  be  briefly  stated  a« 
follows : 

[1-4]  Mra  A.  D.  Wataw  owed  the  Pauls 
Valley  National  Bank  a  sum  money,  to 
secure  which  she  had  executed  a  mortgage 
on  some  15  head  of  live  stofft.  In  the  latter 
part  of  the  year  1911,  she  concluded  to  more 
to  Idabel,  in  McCurtain  county,  OkL  The 
written  consent  of  the  officers  of  the  bank 
was  not  secured.  She  offered  to  prove  that 
she  had  the  verbal  consent  of  the  cashier  of 
the  bank,  but  the  court  declined  to  permit 
this  testimony  to  be  introduced.  She  also 
offered  to  prove  that  the  debt,  to  secure 
which  the  mortgage  was  given,  iiad  been 
fully  paid  subsequent  to  the  removal  of  the 
property.  This  privilege  was  denied  by  the 
court.  It  appears  that  the  case  was  tried 
upon  the  theory  that  the  removal  of  prop- 
erty ttom  the  county  in  which  the  mortgage 
stands  for  reowd  and  is  duly  recorded  Is  a 
felony,  and  subjects  the  mortgagor  to  im- 
prisonment in  the  state  penltoitlary  if  same 
was  so  removed,  unless  the  written  conaest 
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of  the  mortgB^  Is  bad.  and  tbat  no  de- 
fense of  any  character  wag  available,  U  thie 
written  consent  was  not  first  aeeuted.  Coun- 
sel offered  to  Introdnoe  lowit  of  the  fore- 
goliW  ftcts  as  a  defense  to  the  (iharge  In  the 
Indictment.  On  being  denied  this  privllese 
by  the  court,  they  then  offered  the  proof  and 
asked  that  it  be  submitted  In  mitigatJon  of 
pnnLdunent  This  was  also  denied.  In  onx 
judgment,  tbe  learned  trial  jndse  «ned  Id 
both  ruU^ES>  ^Hie  statute  npon  wUch  this 
prosecution  Is  based  Is  as  follows: 

"Any  mortsngor  of  personal  property,  or  bli 
legal  representative,  who,  while  such  mortgage 
remains  in  force  and  unsatisfied,  conceals,  sells, 
or  in  any  manner  dUpoBea  of  such  property,  or 
any  part  thereof,  or  removes  such  property,  or 
any  part  thereof,  beyond  the  limits  <^  the 
county,  or  materially  Injorea  or  willfuUy  de- 
stroys such  property,  or  any  part  thereof,  with- 
out the  written  consent  of  the  bolder  of  Bucb 
mortgage,  studl  be  deemed  guilty  of  a  felony, 
and,  shall,  upcm  coDTictioo,  be  puniibed  by 
imprisonment  in  the  penitentiary  tor  a  period 
not  exceeding  •  •  *  one  year,  or  by  a  fine 
of  not  to  exceed  fife  hundred  doUars:  Provid- 
ed, that  the  writing  containing  the  consent  of 
the  holder  of  the  mortgage,  as  before  specified, 
shall  be  the  only  competent  evidence  of  such 
consent,  unless  it  appear  that  such  writing  has 
been  lost  or  destroyed."    B.  L.  1910,  f  2755. 

It  la  evident  that  tbe  trial  Judge  endeavor- 
ed to  follow  the  strict  letter  of  the  act.  Thla 
provision  has  not  been  before  this  court  for 
construction  heretofore.  It  Is  to  be  remem- 
bered tbat,  under  tbe  law  In  this  state,  a 
mortgage  Hen  does  not  become  extinct  be- 
cause of  the  removal  of  the  property  under 
mortgage  from  the  county  wherein  the  same 
Is  located  and  the  mortgage  recorded,  to  any 
other  county  In  the  state.  This  provision  of 
the  law,  then,  must  have  had  some  purpose 
In  Tlew  other  than  upholding  the  validity  of 
the  mortgage.  In  our  Judgment,  It  waa  to 
protect  a  mortgagee  from  fraud,  annoyance, 
and  expense.'  It  clearly  could  have  been  en- 
acted for  no  other  purpose. 

The  removal  of  mortgaged  property  from 
one  county  to  another,  as  prohibited  by  this 
provision,  is  a  felony.  It  would  hardly  be 
reasonable  to  conclude,  having  In  view  the 
policy  of  the  law  of  this  state,  that  the  Leg- 
islature intended  to  give  more  than  fair  pro- 
tection to  tbe  mortgagee,  and  that  without 
unnecessary  and  harmful  restrictions  upon 
the  mortgagor.  It  ia  a  matter  of  common 
knowledge  that,  In  the  agricnltnral  Bectloos 
of  this  state,  a  large  percentage  of  tbe  pmp- 
erty  of  the  population  (and  eepedaily  the 
rural  population)  Is  mortgaged  between  crop 
seasons  for  the  pnrpose  oif  securing  money 
with  which  to  erect  Improvements  and  pro- 
duce crops,  and  with  which  to  purchase  sup- ' 
pUes  pending  the  harvest.  It  is  also  a  mat- 
ter of  general  Information  that,  In  practical- 
ly every  county  of  the  state,  large  numbers 
of  pe<^le  living  In  the  agricultural  districts 
occupy  farms  along  the  boundary  lines  of  one 
county,  and  transact  their  business,  market 
tbelr  crops,  and  purchase  their  supplies  In 
an  adjoining  county.  Many  of  our  important 
trading  pcdnts  are  near  these  boundary  lines. 
This  is  a  new  country,  wherein  the  demand 
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for  money  with  which  to  erect  improvements 
of  every  kind  Is  recognized  as  a  burden  npon 
the  resources  of  many  communities.  It  cer- 
tainly waa  not  the  purpose  of  tbe  Legislature 
to  pass  an  act  that  would  seriously  and  ma- 
terially hamper  the  progress  and  develop* 
ment  of  great  areas  of  tlie  territory  included 
In  tbSB  state,  nor  was  It  their  purpose  to  en- 
act a  statute  that  was  intended  to  unreason- 
ably and  unnecessarily  railroad  the  agricul- 
tural population  of  the  state  into  tbe  peniten- 
tiary. If  this  provision  is  to  receive  the  con- 
struction placed  on  It  by  tbe  trial  court,  then 
every  farmer  in  the  state  who  lived  in  one 
county,  and  who,  on  account  ci  convenience 
and  proximity,  found  It  necessary  to  market 
his  crops  and  purchase  his  supplies  In  any 
nearby  town  In  an  adjoining  county,  if  there 
happened  to  be  a  mortgage  on  any  of  bis 
teams  or  vehicles  used  In  the  ordinary  course 
of  business  In  carrying  his  crops  to  market, 
or  supplies  from  tbe  market  to  his  home, 
would  bo  subject  to  prosecution  and  commit- 
ment to  the  peultentlary  every  time  he  cross- 
ed the  boundary  line  on  legitimate  business. 

We  are  not  Inclined  to  uphold  this  con- 
struction. The  language  used,  hownver, 
strictly  construed,  would  support  this  view. 
The  constructlou  of  an  Identical  statute  by 
any  other  court  has  not  been  called  to  our 
attention.  We  might  observe,  however,  that 
this  statute,  strictly  construed  as  written,  la 
a  most  vicious  measure  and  probably  Invalid. 
We  are  Inclined  to  tbe  view  that  It  must 
have  been  tbe  purpose  of  the  Le^^I.slature  to 
provide  a  statute  which  would  give  the  mort- 
gagee adequate  and  ample  protection  against 
fraud,  annoyance,  and  unnecessary  expense, 
and  that  therefore  the  Intention  of  this  act 
was  to  penalize  any  mortgagor  who  removed 
his  property  from  one  county  to  another  In 
this  state,  and  who,  by  such  removal,  either 
defrauded  the  mortgagee  or  Intended  to  de- 
fraud him.  In  our  Judgment,  the  purpose  of 
the  law  Is  accomplished  when  It  is  given  this 
construction.  Under  this  view,  any  mort- 
gagor who  removes  mortgaged  property,  as 
prt^ibited,  with  the  Intent  to  defraud  the 
mortgagee,  would  be  guilty  of  a  violation  of 
the  statute ;  or  If  such  mortgagor  voluntarily 
removes  such  property,  and,  by  reason  of 
such  removal,  fraud  Is  actually  perpetrated 
on  the  mortgagee,  whether  such  fraud  was 
conceived  before  tbe  removal  occurred  or 
afterward,  or  whether  such  fraud  was  in- 
tended or  not,  such  an  act  would  be  punish- 
able as  provided.  It  can  hardly  be  aald 
that  a  person  should  be  sent  to  the  peniten- 
tiary, deprived  of  citizenship,  and  branded 
as  a  felon  for  tbe  remainder  of  his  life,  who 
has  done  no  act  which  injured  any  one,  and 
has  done  no  act  which  was  intended  to  Injure 
any  one. 

[S]  With  a  view  of  maintaining  and  np- 
lurfdlog  tbe  adB  of  the  Legislature,  we  are 
constrained  to  hold  that  an  information 
drawn  under  this  statute,  in  the  language 
thereof.  Is  probably  sufficient,  and  that  proof 
tending  leasonably  to  establish  the  aliega- 
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tions  set  fortb  would  make  a  prima  facie 
case  for  the  State. 

[6]  The  question  of  whether  or  not  a  fraud 
was  Intended,  or  whether  or  not  a  fraud  re- 
sulted to  the  mortgagee,  would  be  a  matter 
of  defense.  If  a  wrong  or  fraud  was  Intend- 
ed, or  a  wrong  or  fraud  resulted,  a  convic- 
tion should  follow;  if  not,  au  acquittal  should 
follow.  There  Is  no  doubt  but  that,  in  any 
event,  the  good  faith  of  the  mortgagor  and 
his  reaf^onable  explanation  of  his  acts  would 
be  entitled  to  go  to  the  jury  In  mitigation 
of  punishment,  as  likewise  would  be  a  show- 
ing that  the  mortgage  debt  had  been  paid. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  grant  a  new  trial. 

DOYLB,  J.,  concurs.  TUBMAN,  3^  ab- 
sent 

MARKESON  v.  STATE.    (No.  A-2240.)t 
(Criminal  Court  of  Appeals  of  Oklahoma.  June 
26,  1916.) 

(SyUahut  ly  the  Court.) 

iNTOXICATZHa  LlQCOBS  €S>230— PsOSECimON 
~  SUKFICIKNOT  or  BviUENCB  —  OWNEB  OF 

In  a  prosecutioQ  Cor  selling  intozicatiae 
liquor,  the  evidence  examiucd,  and  keld  Buf- 
Scient  to  eustain  the  convk-tion,  and  that  no 
prejudicial  error  was  committed  on  the  trial. 

[ESd.  Note.— 'For  other  caaeg,  see  Intoxicating 
Liquors,  OenL  Dig.  U  8(KMW2;  Dec.  Dig.  «a» 

Appeal  from  County  Court,  Comanche 
County ;  H.  N.  Whalln,  Judge. 

Mike  Markeson  was  convicted  of  selling 
Intoxicating  liquor,  and  be  appeala  Aihrmed. 

See,  also,  146  Pac  H97. 

Fain  &  Young  and  Stevens  &  Myers,  all  of 
Ifflwton,  for  plaintiff  In  error.  Chas.  West, 
Atty.  Uen..  and  S.  I.  McElhoes,  Asst  Atty. 
Gen.,  for  the  State. 

DOYLE,  P.  J.  On  au  Information  which 
jointly  charged  the  plaintiff  in  error,  Mike 
Markeson,  and  Sam  Remer  with  selling  whis- 
ky to  one  Claud  Story,  the  plaintiff  In  error, 
Mike  Markeson,  was  upon  his  separate  trial 
convicted,  and  his  punishment  assessed  at 
conflnement  in  the  county  jail  for  90  days  and 
a  flue  of  $500.  Judgment  was  rendered  in  | 
pursuance  of  the  verdict,  and  from  the  judg- 
ment the  plaintiff  In  error  appeals.  There 
are  numerous  assignments  of  error,  but  we 
will  notice  only  those  assignments  discussed 
tn  the  brief. 

The  second  assignment  of  error  Is  that  the 
court  erred  In  allowing  to  be  introduced  in 
evidence,  a  copy  of  the  certificate  of  the  In- 
ternal ^e^■enue  collector.  It  is  contended  that 
the  retail  liquor  dealer's  license  Issued  to 
plaintiff  In  error  was  inadmissible  because  it 
shows  on  its  face  that  It  permits  the  sale  of 
malt  liquors  only,  and  the  plaintiff  In  error 
was  charged  with  the  sale  of  spirituous  llq- 
uor& 


Section  S609,  Ber.  Law's,  Is  as  follows: 
"The  payment  of  the  special  tax  required  of 
liquor  dealers  by  the  United  States  by  any  per- 
Bon  within  this  state,  except  local  agentfl  ap- 
pointed as  hereinbefore  provided,  shall  consti- 
tute prima  facie  evidence  of  an  iataatioii  to 
violate  the  provisions  of  this  chapter." 

The  admissibility  of  the  certlflcate  has 
been  so  often  passed  upon  by  this  court  that 
dtatlons  are  nimeeessary.  It  will  be  observ- 
ed that  the  etatnte  does  not  say  that  the 
payment  of  a  special  tax  to  sell  malt  Uqnon 
Is  prima  fade  evidence  of  the  intent  to  vio- 
late the  law  by  the  sale  of  malt  liqaora. 
There  Is  nothing  Ih  the  statate  which  couflnes 
the  oi>erfltions  of  this  prima  fade  evidence 
to  some  particular  character  or  kind  of  vlo- 
latlm  of  the  liquor  law,  and  hence  the.  same 
was  properly  admissible  In  this  casfc 

The  third  assignment  questions  the  snflt- 
tAeavy  of  the  evidence  to  sustain  the  verdict 
The  etatB  Introduced  two  witnesses  and  the 
internal  revenue  collector's  certlfloet&  At 
the  close  of  this  evidence  a  demurrer  there- 
to was  interposed  and  overruled.  No  evi- 
dence whatever  was  introduced  on  behalf  of 
the  plaintiff  In  error.  The  particnlar  weak- 
ness in  the  testhnouy  which  the  plaintiff  in 
error  sets  out  is  that  It  was  not  shown  that 
the  place  where  the  whisky  was  sold  was 
that  of  Mike  Markeson,  and  that  It  was  not 
shown  that  the  place  for  which  the  liquor 
license  was  Issued  was  that  where  the  whisky 
was  sold.  The  evidence  shows  that  the  place 
where  the  liquor  was  sold  was  commonly 
known  as  the  Monarch  Theater,  and  that  the 
actual  sale  was  made  by  Sam  Remer,  the  co- 
defendant.  The  witness  Story  described  the 
plaintiff  in  error  as  follows: 

"Q.  Was  that  all  who  were  in  there  except 
the  man  who  waited  on  you  behind  the  coun- 
ter? A.  There  was  one  fellow  utting  In  a 
chair  at  tlie  front  end.  Q.  What  kind  of  look- 
ing fellow  was  be?  A.  I  didn't  pay  much  at- 
tention to  him ;  as  well  as  I  remember,  a  big 
fellow  with  one  arm.  Q.  You  see  the  defendant 
sitting  over  there?  A.  Yes.  Q.  Was  he  similar 
to  this  man  here?  A.  Yea.  Q.  You  didn't 
know  Mike  Markeson  at  that  time?  A.  No." 

The  witness  Story  testlQed  that  Mike  Mar- 
keson's  place  was  the  Monarch  l^eater ;  that 
It  was  located  between  First  and  lEallroad 
streets,  on  D  avenue.  The  internal  revenue 
collector's  certificate  puts  It  on  D  street,  lot 
No.  9.  It  is  true  there  is  no  exact  Identity 
betwe^  the  lot  No.  9  and  Mike  Markeson's 
place;  yet  there  is  no  discrepancy  between 
the  statement  of  the  witness  and  the  certiQ- 
cate.  It  is  also  reasonable  to  presume  that 
Mike  Markeson  secured  the  permit  to  sell 
whisky  at  his  own  place.  The  evidence  shows 
that  there  was  a  bar  and  glasses  and  bottles 
and  a  bartender,  and  that  Mike  Markeson 
was  tn  the  room  when  the  sale  was  made. 

In  the  absence  of  any  evidence  to  the  con- 
trary. It  must  be  assumed  that  this  Uquor 
business  on  Mike  Markeson's  property,  with 
Mike  Markeson  present,  with  Mike  Markeson 
having  a  federal  retail  liquor  dealer's  license, 
was.  in  fact,  the  liquor  business  of  Mike 
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Karkeson,  and  tbat  bis  codeftendant,  Sam 
Bemer,  was  acting  as  his  bartender. 

We  have  tttefoUy  examined  the  charge  of 
ttae^lxnirt  and  considered  each  and  all  ot  tbe 
assignments  based  thereoa  and  dlscaseed  in 
the  brief,  and  we  find  the  cfaai^  considered 
as  a  whole,  Mriy  and  fully  presented  the 
law  applicable  to  the  case. 

rUidlng  no  prejudicial  error  In  the  recMd. 
tlie  Judgment  ai^ealed  from  Is  affirmed. 

FUBUAN  and  ABMSmONO.  33.,  concar. 


MOUNTAIN  I/AKE  MTMNO  GO.  T.  MZZ>- 
WAT  IRR.  CO.  et  al.    (No.  2588.) 

(Supreme  Court  of  Utah.   March  11. 1915.  Re- 
hearin^c  Denied  JuQe  29,  1915.) 

1.  Waters  ahd  Wateb  Coubses  <S=>152  — 
Water  Riohts—Suit  to  Qviet  Title— Ev- 
idence. 

Id  nn  action  to  quiet  title  to  water  BowinK 
from  a  tusnel  constructed  by  plaintiff  and  its 
predecessor  in  interest,  evidence  held  not  to 
sustain  a  findinfr  that  plaintiff  waa  the  owner 
of  all  tbe  water  Issuing  from  the  tnnnel  ovw 
and  above  a  apeciSed  quantity. 

[E4.  Note.— For  other  casea,  see  Waters  and 
Water  Courses.  Cent  Dig.  (8  150,  157:  Dec. 
IMg.  «=>152.] 

2.  Watbbs  and  Watbe  Coubses  «»130  — 
AppBOPBiATioN  or  Water  —  "Developed 
Water." 

"Developed  water"  is  water  which  la 
brought  to  the  surface  and  made  available  for 
use  bj  tbe  party  claiming  tbe  water. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig,  i  145 ;  Dec  Dig.  «=> 

3.  Waters  and  Waixb  Cocrsbs  ^ssU^— De- 
veloped Water— BuKDEi*  or  Paoor— Pkb- 

BUUPTION. 

Where  a  party  goes  upon  a  stream,  the 
wateni  of  which  have  been  appropriated  by  oth- 
ers, and  drives  a  tunnel  into  the  watenifaed 
drained  by  the  stream  and  in  close  proximity  to 
the  bed  of  the  stream,  and  collects  water  which 
he  claims  to  be  "developed  water,"  tbe  harden 
ia  on  him  to  show  by  satisfacbnr  proof  that  the 
water  Is  in  fact  developed  water.  In  snch  case 
the  presumption  Is,  until  overcCHue  by  satia- 
Csctory  proof,  tbat  the  water  is  tributary  to  tbo 
main  stream,  and  the  right  to  its  ase  ia  vested 
in  the  prior  appropriators  of  tbe  stream. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  tS  106,  157:  Dec. 
Dig.  «=»152.] 

Straup,  C.  X,  dissenting. 

Appeal  from  District  Conrt,  Wasatch  Coun- 
ty; A.  U.  Chrlstenson,  Judge. 

Action  by  the  Mountain  Lahe  Mining  Com- 
pany against  the  Midway  Irrigation  Compa- 
ny and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeaL  Reversed  and  re- 
manded. 

rialntlft  brought  this  action  against  the 
Midway  Irrigation  Company,  a  corporation, 
and  36  other  parties,  to  quiet  title  to  certain 
water  flowing  from  a  tunnel  constructed  by 
it  and  Its  predecessor  in  Interest,  itnown  as 
the  Mountain  Lake  tunnel.  Plaintiff  alleges 
In  Its  complaint  that  It  la  a  corporation  "en- 
gaged In  the  business  of  owning,  developing, 
and  ojieratlng  Its  mines  and  mining  elaluisiu 


WflRaffh,  Utah,  and  Salt  T^ake  eoiantles,  state 
of  Utah,  and  tin  dralnbig  of  water  Uiere- 
from  and  utiUidug  such  water  for  benefldal 
purposes,  and  that,  In  about  tbe  year  A.  D. 
1900,  plalDtlflTs  predecessors  In  Interest,  for 
the  purposes  aforesaid,  commenced  an  under- 
ground tuo&el  in  and  np<m  its  mining  claims 
aforesaid,  and  from  and  since  said  date  have 
continued  until  die  plaintiff  now  has  com- 
pleted Bodi  tnnnel  for  a  distance  of  approxi- 
mately  one  mil^  all  within  the  mining  claims 
and  property  of  this  plaintiff,  and  that  out 
of  said  tunnel  there  Is  now  (August  8,  1910) 
Issuing  a  large  quantity  of  water,  to  wit, 
about  14  seowd  feet,  all  of  wliich  comes 
from-  se^ge  In  Its  said  tunnel  and  other 
underground  sources,  all  of  whicb  said  wa- 
ter is  collected-  and  devel<9ed  by  tlie  said 
tunnel  and  in  and  from  the  minli^  claims 
and  properties  of  the  plaintiff  by  means  of 
said  tunnel,  and  all  of  wtalch  said  water, 
other  than  about  one^fourth  thereof,  had  not 
tlkeretofore  found  Its  way  to  the  surface  of 
tbe  earth  so  as  to  become  a  tributary  to  any 
known  surface  stream  or  water  course." 
Plaintiff  also  aUegee  that  the  defendants  claim 
to  be  the  owners  and  entitled  to  tbe  use  of 
all  the  water  issuing  from  the  tunnel,  and 
tttftt  they  have  "diverted  and  used  the  same 
iipon-tbtfr  lands  for  Irrigation  and  other  pur- 
poses, against  the  will  and  without  the  con- 
sent of  the  plaintiff,  and  In  violation  of  the 
rights  of  the  plaintiff,"  and  that  the  defend- 
ants "threaten  to  continue  their  said  wrong- 
ful and  unlawful  Invasion  of  the  title,  pos- 
session, and  use  of  tbe  plaintiff  to  said,  three- 
fourths  of  said  water,  and  to  take,  divert, 
and  use  said  tliree-fourtba  of  said  water 'to 
the  Irreparable  injory  of  this  plalutiff." 

Defendants  admit  that  plaintiff  and  its 
predecessor  in  Interest  constructed  the  tun- 
nel mentioned  In  the  complaint  and  for  tbe 
purposes  therein  stated,  but  allege  that  the 
waters  encountered  in  the  course  of  Its  con- 
struction, and  that  flow  from  the  mouth  or 
portal  thereof,  were  underground  streams 
and  seepages  that  constitute  the  permanent 
sources  of  the  waters  of  a  creek  known  as 
Snake  creek,  which  "rises  on  the  eastern 
slope  of  the  Wasatch  range  Of  mountains  and 
flows  easterly  Into  what  Is  known  as  Prove 
Valley,  where  said  waters  are  now  •  •  • 
and  for  more  than  25  years  next  preceding 
the  commencement  of  this  action  have  been 
used  by  the  defendauts  and  their  predeces- 
sors in  Interest  for  Irrigation,  domestic,  and 
other  beneficial  purposes;  that  all  of  the 
waters  of  said  creek,  as  above  described,  and 
the  water  rights  pertaining  thereto,  are,  as 
alx>ve  stated,  owned  by  these  defendants,  and 
tlie  same  are  necessary  and  not  more  than 
sufflcient,  when  economically  used,  fbr  tbe 
purposes  hereinbefore  stated." 

Tbe  record  shows  that  Snake  Creek  can- 
yon, down  which  tbe  water  In  controversy 
flows,  is  from  five  to  eight  miles  In  length, 
and  that  the  bed  of  the  creek  has  a  fall  ap- 
proximately 500  feet  v«  mile.  Respondrat's 
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tunneli  the  portal  of  wbldi  is  within  a  few 
feet  of  Snake  creek,  Is  situated  near  tbe  head 
of  the  canyon  and  extends  Into  the  mountain 
parallel  with  tbe  creek  bed.  The  grade  of 
tbe  tuiinel  Is  1^  per  cent,  and  the  raise 
from  the  month  to  tbe  face  of  the  tunnel  Is 
from  75  to  80  feet ;  that  la,  the  face  of  the 
tunnel  Is  from  76  to  80  feet  higher  than  the 
portal. 

W.  B.  Searle,  who  was  In  the  emiAoy  <tf, 
and  a  witness  for,  respondent,  testified  that 
he  made  surveys  of  respondent's  mining 
claims  Into  which  the  tunnel  is  driven,  and 
that  he  Is  familiar  with  the  drainage  area 
of  Suake  creek ;  that  the  elevation  of  Snake 
creek  (above  sea  lev^),  at  a  point  appoAta  the 
mouth  of  the  tunnel,  la  approximately  8,400 
teet ;  that  tbe  eievatlon  of  the  head  of  Snake 
Creek  canyon,  under  which  the  tnnnel  ex- 
tends, Is  approximately  1,100  feet ;  that  above 
and  beywd  the  mouth  of  the  tunnel  "there  Is 
a  slope  two  ways  towards  Snake  creek,  teem 
the  northwest  and  the  southwest,  varying  In 
height  from  2,600  to  1,000  feet" ;  and  that 
the  drainage  area  of  Snake  Greek  bacdn  or 
water  shed  above  and  beyond  ttie  BenUer 
Swltdi,  whldi  is  1,575  feet  from  ttie  moutii 
of  the  tunnel.  Is  470  acres.  The  evidence 
also  ^ows,  what  there  is  on  the  point,  that 
at  some  points  on  Snake  cre^  below  the 
mouth  of  the  tnnnel.  the  distance  from  the 
top  or  crest  of  one  side  of  the  canyon  to 
the  crest  of  tlie  other  side  Is  about  four 
miles;  that  the  canytm  near  its  source  Is 
narrow,  and  the  crests  of  the  walls  or  sides 
thereof  are,  only  a  short  distance  apart 

One  witness,  who  has  resided  at  Midway 
and  has  known  the  canyon  practically  all  of 
his  life  (44  years),  testified,  and  his  testi- 
mffliy  Is  not  disputed,  that  for  miles  the 
walls  of  the  canyon  start  practically  from 
Oie  side  of  the  creek,"  and  that  "there  are 
lots  of  ravines,  hills,  and  canyons  up  8nake 
creek  oti  either  side."  Several  of  the  ravines 
and  canyons  contain  water  that  flows  into 
Snake  creek  below  the  mouth  of  the  tnnnel. 

William  Witt,  a  witness  for  respondent, 
testified  that: 

"There  are  four  streams  of  water  flowing  into 
Snake  creek  between  the  Motintain  Lake  tun- 
nel and  Lavena  creek.  There  are  seeps  along 
the  creek  whereby  water  reaches  Snake  creek 
between  Lavena  creek  and  the  Mountain  Lake 
tunnel  other  than  the  streams  to  which  I  refer." 

Another  one  of  respondent's  witnesses,  who 

Is  a  civil  engineer,  testified  that: 

"In  1907  the  flow  of  Lavena  creek  was  two- 
fifths  of  the  entire  flow  of  Snake  creek  below 
the  junction  of  the  two  streams.  I A  vena  creek 
has  always  been  a  large  stream." 

From  the  foregoing  facts,  which  are  not 
disputed,  it  will  be  observed  that  Snake  creek 
and  Snake  Creek  canyon  are  typical  of  many 
of  the  small  canyons  and  the  streams  of 
water  flowing  therein  in  this  arid  mountain 
region.  It  Is  a  matter  of  common  knowledge 
that  the  sources  of  these  canyon  streams  are 
Tisually  near  the  tops  of  the  mountains  in 
which  they  are  situated,  and  are  fed  by 
springs  and  seepages  and  by  rains  and  melt- 


ing snows.  When  the  precipitation  of  rain 
and  snow  at  and  In  the  vicinity  of  the  water 
sheds  is  ptentlful,  and  we  have  what  is 
known  aa  a  "wet  aeason,"  the  volume  of  wa- 
ter flowing  from  the  springs  and  seepages  Is 
perceptibly  greater  than  It  Is  when  the  pre- 
didtation  is  Uc^t  (below  ncvmal),  and  we 
have  what  la  termed  a  "dry  aeascn."  Other 
climatic  conditions,  such  as  what  la  known 
as  "early**  and  *'late^  sinlnga,  also  have  their 
Influence  on  these  mountain  streams,  tsge- 
dally  during  the  period  ct  low  water,  wbldi, 
the  evidence  shows,  usoally  commences  in 
Snake  cieek  tai  the  month  of  July. 

In  the  year  1895  the  defendants  exchanged 
ttie  water  of  one  of  the  tributaries  of  Snake 
creek,  known  as  Pine  creek,  for  five  second 
feet  of  water  that  Issues  from  what  Is  known 
as  the  Ontario  tunneL  This  tnnnel  water 
empties  into  the  Prove  rlyer  and  Is  taken 
from  the  river,  together  with  three  feet  of 
river  water  at  a  point  near  Midway,  and 
used  by  stockholders  at  the  fiUdway  Irriga- 
tion Company  to  Irrigate  their  lands.  The 
eight  secmd  feet  of  water  diverted  fn»i  the 
Provo  river,  (whlfdi  Indudea  ttie  Ave  second 
feet  of  water  from  the  Ontario  tnnnel)  and 
the  waters  €t  &iake  creek  constitute  defend- 
ant's entire  sut^ly  of  water  wlUi  wUdi  they 
Irrigate  appnndmately  4,000  acres  of  land. 

The  court  ftmnd,  and  the  evidence  show^ 
that: 

"Said  Snake  creek  is  a  natural  stream  of  wa- 
ter rising  on  the  eastern  slope  of  the  Waaatdi 
range  of  mountains  west  of  Provo  Valley,  in 
Wasatch  county,  Utah,  and  that  It  flows  east- 
erly into  said  Provo  Valley ;  that  It  is  formed 
by  rains  and  mating  snows  and  numenms 
springs  and  seepages  situated  along  Its  course 
that  find  th^  way  into'  tbe  channd." 

The  court  also  found: 

That  a  large  quantity  of  water,  "to  wit,  about 
eight  second  feet,  all  of  which  comes  from  see- 
page in  the  said  tunnel  and  other  underground 
sources,  and  all  of  which  said  water  is  collect- 
ed, and  all  thereof,  except  3^  second  feet,  was 
and  is  wholly  developed  by  said  tunnel.  •  *  • 
and  all  of  which  said  water,  other  than  8)4 
second  feet  thereof,  had  not  theretofore  found 
its  way  to  the  surfoce  of  the  earth,  so  as  to 
become  a  tributary  to  any  known  surboe 
stream  of  water." 

The  court  further  fo^d,  and  the  evidence 
shows: 

"That  in  the  driving  and  construction  of  said 
tunnel  by  the  plaintiff,  at  different  and  various 
points  In  said  tunnel,  considerate  water  was  in- 
tercepted ;  the  first  considerable  flow  being  en- 
countered at  a  point  In  said  tunnel  known  aa 
'Beuhler's  Switch,'  being  at  a  point  in  said  tun- 
nel approximately  1,200  feet  from  its  mouth, 
and.  as  said  tunnel  was  continued  in  Its  course, 
tbe  quantity  of  water  was  increased  by  other 
underground  water  being  encountered  from  time 
to  time,  until  the  tnnnel  had  been  driven  a  total 
length  of  ai>proximately  one  mile,  being  the 
point  the  tunnel  had  readied  at  tbe  commeDce- 
ment  and  at  the  dose  of  the  trial  oi  this  case. 
That  in  the  prosecution  of  the  work  in  the  driv- 
ing of  the  said  tunnel,  as  the  water  was  struck 
at  the  face,  the  flow  nearer  the  mouth  or  portal 
of  said  tunnel  would,  to  some  extent,  diminish, 
but  as  the  work  proceeded,  and  the  tnnnel  was 
increased  in  length,  there  was  a  general  Increase 
in  the  total  flow  of  the  water  therein ;  that,  at 
the  point  In  said  tunnel  known  aa  Benhler's 
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Bwitcb,  a  large  Qaantity  of  water  Tvaa  encoun- 
tered, whi<±.  when  first  encountered,  burst  forth 
in  a  large  quantitr,  but  it  gradually  dimlQished 
for  a  cumber  of  days,  until  about  one  week, 
when  Itg  water  had  reached  Its  ordinary  flow ; 
that  Id  the  channel  of  Snake  creek  and  in  the 
vicinity  of  said  tunnel  were  located  several 
•pringB  which  had  therett^ore  formed  a  part  of 
the  p^maneot  source  of  supply  of  said  creek ; 
that  when  said  large  quantity  of  water  was 
struck  at  and  near  the  Beuhler  s  Switch  io  said 
tunnel,  about  the  year  1902.  said  springs  above 
mentioned  immediately  began  to  dimfnigh  la 
their  Sow,  and  that  within  a  slwrt  time  they 
entirelj;  ceased  to  flow,  but  the  water  struck  at 
the  point  in  said  tunnel  known  as  Beuhler's 
Switch  continued  to  flow  at  approximately  the 
same  quantity  mm  had  theretofore  issued  from 
•11  of  Hid  nprinsB,  except  that  as  the  tunnel 
was  driven  iato  the  mountain  from  the  said 
Beuhler's  Switch,  and  the  water  was  struck 
further  on  in  the  tunnel,  the  flow  of  water  was 
diminished  to  some  extent  at  and  near  said 
Beubler'a  Switch,  and  that  said  springs  thus 
dried  np  have  since  said  time  remained  iwrma- 
nently  dry,  end  the  water  from  the  said  tunnel 
has  continued  to  Sow;  that  the  springs  thus 
dried  up  wen  from  three  to  six  in  number,  and 
that  the  said  springs  were  fed  by  an  under- 
ground water  course,  and  that  said  springs,  be- 
fore being  cut  off  and  dried  up  by  the  driving 
of  the  said  tunnel,  formed  a  portion  of  the  per- 
manent supply  of  water  in  Snake  creek; 
*  *  *  titat  the  stodiholden  of  the  defendant 
corporation  Midway  Irrigation  Company  and 
the  other  defendants  are  the  owners  of  land  in 
severalty,  situated  fo  and  uear  Midway,  Wa- 
satch county,  Utah,  amounting  to  approximate- 
ly 4,000  acres;  that  the  said  lands  are  unpro- 
ductive without  irrigation,  but  with  irrigatimi 
are  highly  productive  and  valuable;  that,  more 
than  2S  years  prior  to  the  commencement  of 
the  said  Mountain  Lake  Tunn^,  various  people 
settled  upon  said  lands,  and  appropriated  for 
l>eQeficial  uste  in  irrigating  their  aald  land,  and 
for  domestic  and  culinary  purposes,  all  of  the 
water  flowing  in  Snake  creek,  and  their  suc- 
cessors have  ever  since  uMd  said  water  for  the 
irrigation  of  stid  land  and  other  benefidai  pnr- 
poeea." 

The  conrt  found,  as  ooncliulona  at  law, 
so  tar  as  material  here: 

"That  the  plaintiff  ia  the  owner  of  all  the 
water  issuing  from  the  tunnel  over  and  above 

3%  second  feet,  •  *  •  and  that  irfnintiff  ia 
entitled  to  a  decree  ♦  •  *  quieting  its  title 
to  said  excess  of  said  water  flowing  from  said 
tunneL" 

A  decree  in  conformity  with  the  findlDga 
of  fact  and  conclusions  of  law  was  entered, 
and  plaintiff  was  adjudged  to  be  the  own- 
er and  entitled  to  the  use  of  all  water  Sow- 
ing from  the  tunnel  In  excess  of  3^  second 
feet 

Defendants  appeaL 

Thurman,  Wedgwood  ft  IrTine,  of  Salt 
Lake  City,  for  appellanta.  A.  C  Hatch,  of 
Heber,  and  K.  E.  Cfvfman,  of  Pravo,  for  re- 
spondent 

McGART;,  J.  (after  stating  the  facts  as 
above).  [1}  Appellants  eameetly  contend 
that  the  porti<m'  at  the  conrt's  decision, 
wherein  it  Is  hdd  that  all  of  the  water  Isstt- 
Ing  from  the  Mountain  Lake  tunnel  In  excess 
of  3%  second  feet  was  developed  and  collect 
ed  the  driving  of  the  tunnel,  and  la  water 
which  had  not  theretofore  found  its  way  to 


the  snrfoce  of  the  earth  so  aa  to  become  a 
tributary  to  or  source  at  supply  for  any 
known  surface  stream.  Is  not  only  unsup- 
ported by,  bnt  is  contrary  to,  tbo  evidence. 
This  la  the  decisive  questltm  In  the  case, 
and  the  only  one  we  deem  necessary  to  con- 
sider. 

The  record  shows  that  the  ccmstmction  of 
the  tounel  was  began  in  1897.  The  water 
at  the  Beuhler  Switch  was  encountered  in 
1902. 

WllUam  J.  Knight,  a  director  and  the  genr 
eral  manager  of  r^pondent  company,  testis 
;  fled  that,  from  a  point  near  the  mouth  of  the 
tunnel,  "thm  are  little  streams  coming  Is 
along  until  you  reach  what  th^  call  the  big 
spring  at  the  Beuhler  Switch.**  The  evi- 
dence, without  conflict,  shows  that,  when  the 
water  at  the  Beuhler  Switch  was  encounter- 
ed in  the  tunnel,  the  v<yiunie  vaa  so  great  that 
the  men  driving  the  tunnel  were  compelled 
to  8us];>end  work  thereon  for  10  or  12  daysi 
during  which  time  the  water  gradually  re< 
ceded.  And,  whoi  work  was  resumed,  a 
curve  was  made  in  the  tunnel  at  the  Beuh- 
ler Swlt<ih  to  avoid  the  rash  of  water  c(»n* 
ing  in  at  that  point 

B.  T.  Kimball,  a  witness  for  the  respond- 
ent, testified,  regarding  the  flow  of  water  at 
the  Beuhler  Switch  and  a  flow  encountered 
in  the  tunnel  about  100  feet  beyond,  as'  fol- 
lows: 

"I  saw  the  flow  of  water  coming  from  the  ' 
tunnel  after  striking  water  at  the  Beuhler 
Switch.  •  *  *  When  we  got  the  flow  of  wa- 
ter from  the  Beuhler  Switch,  we  had  a  great 
preBBure,  then  after  a  while  it  droi>ped  off. 
*  *  *  Tlwy  tiad  to  hold  up  in  their  work, 
and  I  was  there  during  the  time  they  were 
waiting.  *  *  *  I  should  say  it  was  between 
three  weeks  and  a  numth  before  it  dropped  down 
to  what  X  call  the  normal  flow.  •  •  *  We 
drove  the  tunnel  somewhere  about  300  feet  be- 
yond the  Beuhler  Switch.  Within  that  distance 
(something  less  than  100  feet  from  the  switch) 
we  struck  another  flow  of  water.  Compared  to 
the  other  it  was  llf^t."  That  the  water  at  the 
Beuhler  Switch  "diminished,  possibly,  to  an 
amount  equal  to  the  water  we  struck."  Q. 
And  then  you  went  about  300  feet  and  struck 
another  flow?  A.  We  didn't  strike  a  flow, 
juBt  a  little  seepage." 

Work  on  the  tunnel  at  this  point  was  not 
resumed  until  May  the  following  year  (1903). 

William  Witt,  oue  of  respondent's  princi- 
pal witnesses,  who  was  In  charge  of  the  oper- 
ations when  work  was  resumed  la  the  tunnel, 
testified  in  part  as  follows: 

"The  tnnnd  was  in  apimnrimately  180  feet 
beycnd  the  Benhler  Switch  when  I  commenced. 
There  was  a  stream  of  water  coming  in  between 
the  Beuhler  Switch  and  the  face  of  the  tunnel  ■ 
when  I  went  there  at  one  place  in  particular. 
About  SO  feet  baonA  whoe  this  stream  of 
water  was  when  1  went  there,  we  struck  an- 
other flow  of  water,  and  the  one  behind  all 
dried  up.  I  cannot  recall  another  instance 
where  the  stream  entirely  dried  up  as  we  pros* 
ecuted  the  work  ahead." 

Fred  Hicken,  another  of  respondent's  wit- 
nesses, testified: 

"I  went  there  In  1003.  The  tunnel  was  in 
about  200  feet  beyond  the  Beuhler  Switch." 
Tliat  there  wo  a  stream  of  water  Boning  into 
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the  totmel  b^ond  tiw  Beabler  Switch  and 
about  50  feet  from  the  face.  That  "from  this 
stream  to  the  face  water  occurred  seeping  and 
dripping,  Fnun  tiiere  on  I  would  eatimftte  the 
tunnel  was  driven  from  50  to  100  feet  Then 
we  struck  a  conBlderable  stream  coming  in 
through  a  fissure  or  crack  in  the  rock.  The 
dripping  I  referred  to  dried  after  we  passed 
the  water  course.  •  •  •  We  next  struck  a 
considerable  flow  in  100  or  150  feet  There 
were  drippings  before  we  got  to  that  between 
the  spring  we  struck  before  and  the  one  I  now 
speak  of,  but  no  water  came  in  in  seams  or 
streams.  When  we  struck  the  next  vtteam  th^ 
drippings  ceased  and  dried  np." 

Tills  witness  farther  testified: 

"EJvery  BO  or  100  feet  We  would  come  to  a 
water  course,  some  large  and  some  small,  and 
as  we  passed  the  streams  there  would  be  more 
or  less  dripping  until  we  came  to  the  next  and 
after  that  water  was  let  into  the  tunnel  througb 
the  water  course  the  dripping  behind  in  ue 
main  would  cease.  Not  every  time,  but  gener- 
ally. We  struck  one  in  1907,  •  •  •  about 
2,500  feet  beyond  the  Beuhler  Switch.  •  •  ♦ 
I  could  not  say  whetiier  the  water  was  oOmitig 
through  seams.  It  was  ooming  in  so  thick  we 
didn't  care  to  lo*^** 

Begardlng  tike  manner  In  wlilcli  ttae  wa- 
ter came  Into  the  tunnel  as  the  work  thereon 
progressed,  whether  through  seams  or  fissures 
in  the  rocks  or  from  seeps,  and  die  effect  the 
tapping  and  opening  up  of  a  flow  of  water 
would  have  on  the  preceding  streams  or 
seepages,  there  Is  no  substantial  conflict  In 
the  eridenoe. 

One  of  appellant's  witnesses,  a  Mr.  Boa- 
deregger,  who  worked  In  the  tunnti  from  1901 
to  IBIO,  Incln^ve,  testified  on  this  p<^t  In 
part  as  follows: 

"The  water  strnck  at  Beuhler  Switch  flowed 
with  a  big  rush  for  about  a  wedc  and  then  set- 
tled down  to  its  normal  size.  *  *  *  I  was 
there  when  the  work  continued  on.  We  struck 
some  water  all  along.  As  we  went  on  tt  dried 
np  behind  as.  The  water  continued  to  decrease 
as  we  opened  up  new  channels  of  water  In  pros- 
ecuting the  work.  It  decreased  behind  and  at 
the  Beuhler  Switch  by  degrees.  For  quite  a 
ways  on  there  was  onlte  a  qnantitr  of  water 
near  the  face  all  the  time.  When  I  ceased  work 
there  the  tunnel  was  In  something  over  5,000 
feet  The  water  did  not  diminish  behind  as  we 
progressed  with  the  tunnel  all  the  way.  In 
some  places  the  water  kept  running  after  we 
went  on.  The  large  flows  did  not  continue  the 
same  size.  They  did  not  diminish  quite  as 
much  as  the  Beunler  spring  did." 

Bmest  Kuhler,  another  of  appellants'  wit- 
nesses, who  worked  In  the  tunnel,  testified: 

"I  commenced  work  there  in  1902.  •  *  • 
I  remember  the  striking  a  large  flow  of  water 
at  the  Beuhler  Switch.  *  •  *  There  was  so 
much  water  in  there  we  couIdnH  do  anything, 

*  *  *  and  we  never  went  to  work  unnl 
seven  or  eight  days  after  that  •  •  •  The 
flash  of  water  ran  off  in  about  10  or  12  days. 

*  *  *  I  worked  there  about  a  month  after 
we  struck  the  water  at  the  Beuhler  Switch. 
The  next  year  I  b»an  again.  We  struck  more 
water  as  we  worked  beyond  the  Beuhler  Switch. 
I  did  not  find  the  Beuhler  Switch  water  flow- 
ing what  I  went  back  in  1003— not  all  ot  it 
There  had  been  a  change.  There  was  hardly 
any  water  in  the  Beuhler  Switch.  There  was 
water  running  from  other  places  in  the  tunnel 
near  the  face.  •  •  *  When  I  resumed  work 
in  1008,  I  should  judge  there  was  about  one-- 
tenth  as  much  water  coming  from  the  Beuhltf . 
Switch  as  when  It  receded  to  its  nonoal  flow 


after  we  struck  it  in  1902.  As  we  mosecnted 
the  work  at  the  tunnel  and  drove  the  face  in 
further,  the  water  would  diminish,  and  in  cer- 
tain places  it  ceased." 

Some  of  the  respondent's  witnesses,  who 
were  connected  with  the  construction  of  the 
tunnel,  testified  Uiat  In  th^  opinion,  and 
others  testified  ungnallfledly,  that  since  1902, 
as  the  work  progressed  In  the  tunnel,  there 
was  a  gradual  increase  of  the  flow  at  the  poi^ 
tal  of  the  tunnel. 

One  witness  (Witt)  testified  that  In  August, 
1907,  the  tunnel  had  been  driven  a  little 
more  than  S,000  feet,  and  at  tliat  time  more 
than  half  of  the  water  Issuing  from  the  tun- 
nel was  coming  from  the  portion  that  had 
been  driven  since  1903 ;  and  that  "tJie  quan- 
tity coming  out  of  the  tunnel  In  1900  was 
easily  double  wliat  It  was  in  1903."  And 
again: 

"I  should  judge  a  second  foot  of  water  or  more 
was  added  after  1907." 

Another  of  r^pondent's  witnesses  testified 
on  this  point  as  fc^owa: 

"While  I  was  there  in  1908,  one  large 
(watCT  course)  was  opened  up.  *  •  •  It 
came  in  at  the  sides  in  a  stream.  This  incresa- 
ed  the  flow  of  water  in  the  tunnel  and  the  in- 
crease -ooDtinued  until  I  aait" 

On  the  other  hand,  appellants*  witnesses, 
who  were  working  in  the  tonnti  at  the  time 
the  flow  at  water  at  tha  Beuhler  SwitiAi  was 
Okcoantered  and  contlnned  working  there  un- 
til the  tunnel  was  driven  1,600  feet  or  more 
beyond  the  switch,  testifled  that  In  their 
opinion  there  was  no  appreciable  Increase 
in  the  Tolnme  of  wato*  Issuing  trim  the  tun- 
nel after  It  was  driven  beyond  the  switch. 
The  probative  forces  however,  of  the  evi- 
dence of  respondent,  regarding  the  allseed  in- 
crease in  the  Tolnme  of  water  In  the  tunnel 
since  1907,  is  very  much  weakened.  If  it  Is 
not  entirely  overcome  and  destroyed,  by  oth- 
er evidence  adduced  by  respondMit  at  a  much 
more  convindng  character.  In  August,  1907, 
respondent's  employfis,  under  the  direction 
and  supervision  of  a  competent  civil  engineer. 
W.  B.  Searle,  who  also  was  in  the  enytloy  ot 
respondent,  Installed  a  weir  (in  device  for 
mrasuring  water)  at  the  month  of  the  tun- 
nel, and  one  of  th^  W.  Witt,  measured  the 
water  Issuing  therefrom  almost  daily  from 
August  17th  to  and  in<fluding  October  18, 
1007.  According  to  those  measurements,  t^9 
correctness  of  which  is  not  disrated  nor  in 
any  way  challenged,  the  flow  of  water  from 
the  tunnel  August  17th  and  18Qi  was  :^.25 
second  feet;  on  the  19th,  12.89;  on  the  23d, 
11.05 ;  from  the  25th  to  27th,  hudualTe,  10.87 ; 
on  the  31st,  10.29;  on  .  September  4th,  9;63. 
On  December  14,  1907, -the  stream  was  again 
measured  by  rrapondenfs  enqiloyes,  and 
there  was  only  4.65  second  fbet  of  water  issu- 
ing from  the  tunnd.  During  the  nnrnth  of 
August,  1911,  respondent's  employes  again 
measured  the  water  issuing  from  the  tnnneL 

W.  B.  jSearle  testifled  that  "measurements 
were  taken  each  day.  From  August  15th 
to  the  20th,  inclusive,  the  flow  was  7.80"  seo- 
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ond  feet  Tbe  flow,  tberef ore,  waa  more  than 
five  second  feet  less  than  It  was  on  the  cor- 
nspondiDE  dates  of  1907.  Searle  fnitber  tes- 
tified tbat  "from  August  20th  to  27tb  It  (tbe 
flow)  was  7.42"  second  feet.  This  was  3JS 
second  feet  less  than  flowed  from  the  tun- 
nel on  the  corresponding  dates  of  1907.  C<w- 
tlnning,  tbe  witness  said,  "From  Angust  28th 
to  September  Ist  InclnslTe  It  (the  flow)  was 
7.42"  second  feet,  which  was  an>roximately 
2.75  secoDd  feet  less  than  It  was  on  the  cor- 
reqpondiag  dates  in  1907.  The  witness  fur- 
tiier  testified  that  the  flow  "from  S^tem- 
ber  2d  to  4th,  inclusive,"  was  7.24  second 
feet,  whidi  was  2.56  aecood  feet  less  than  it 
was  September  2,  1907.  These  meaaare- 
ments,  the  correctness  of  which  is  vouched 
for  by  respondent,  and  which  Is  not  dilut- 
ed or  erm  questioned  br  iMPPell&nts,  show 
oondnslTely  tbat  there  has  been  a  decrease 
of  several  second  feet  In  the  flow  of  the  wa- 
ter from  the  tnnnd  since  August,  1907.  It 
havliiig  been  thus  shown,  by  evidence  Intro- 
duced by  respondent  of  the  roost  convluclng 
and  condnslve  <diaracter,  that  there  were 
several  second  ftet  more  of  water  issuing 
from  the  tnnnef  during  the  months  of  Au- 
gust and  September,  1007,  than  there  was 
during  the  same  months  in  1011,  It  neces- 
sarily follows  that  the  witnesses,  who  testl- 
fled  that  time  has  been  a  gradual  Increase 
In  the  flow  as  the  work  progressed  In  the 
tunnel  since  1907,  were  mistaken.  This  evi- 
dence also  tends  to  show,  In  fact  it  is  all 
but  conclusive,  that  the  water  encountered 
In  the  tunnel  rince  1007,  as  tbe  work  therein 
progressed  Is  at  least  a  portion  of  the  same 
flow  that  found  its  vray  Into  the  tunnel 
through  fissures,  cracks,  and  crevices  In  the 
country  rock  through  which  the  tunnel  was 
driven  during  the  year  1907  and  prior 
thereto. 

The  trial  court  found,  and  respondent.  In  Its 
2omplaiot,  In  effect  admitted,  that  a  continu- 
ous stream  of  3^  second  feet  flowed  from  the 
springs,  herein  referred  to,  before  the  under- 
ground flov  of  this  water  was  intercepted 
at  the  Beutaler  Switch  by  tbe  driving  of  the 
tunnel.  It  is  therefore  determined,  so  far  as 
respondent's  rights  are  involved  In  this  ap- 
peal, that  tbe  minimum  (the  natural)  flow  of 
water  in  this  particular  underground  chan- 
nel before  it  was  tapped  by  the  draining  of 
the  tunnel  was  3^  second  fccL  Kvldeuce 
Introduced  by  respondent  shows  tbat  there 
were  about  2  second  feet  coming  Into  the  tun- 
nel at  and  in  the  vicinity  of  the  Beuhler 
Switch  when  work  was  resumed  in  the  spring 
of  1003.  On  August  28,  1011,  Mr.  Searle,  In 
tbe  Interest  of  resiwndent,  measured  the  wa- 
ter in  the  tunnel  at  a  point  85  feet  beyond 
the  Beuhler  Switch  and  also  meutiured  tbe 
stream  at  the  mouth  of  the  tunnel.  Accord- 
ing to  these  measurements,  the  correctness  of 
which  Is  not  la  dispute,  the  flow  at  the  point 
beyond  tbe  switch  was  6.04  second  feet  and 
at  tbe  mouth  of  the  tunnel  7.43  second  feet, 
showing  that  the  ftoa^tity  of  water  coming 
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into  the  tunnel  between  the  two  points  was 
1.S9  second  feet.  The  decrease  of  approxi- 
mately 2.11  second  feet,  as  shown  by  these 
measurements  In  the  quantity  of  water  com- 
ing Into  the  tunnel  at  and  in  the  vicinity  of 
the  Beuhler  Switch  since  tbe  stream  receded 
to  its  normal  flow  at  that  point  In  1902, 
after  the  tapping  and  draining  of  what  seems 
to  have  been  an  underground  reservoir,  is 
strong.  If  not  conclusive,  proof  that  the  wa- 
ter enconntered  beyond  the  Beuhler  Switch 
as  the  tunnel  was  driven  into  the  mountain 
is  the  same  flow  that  was  first  enconntered  at 
the  switch  in  1902.  In  other  words,  we  think 
that  tbe  only  reasonable  infereooe  that  can 
be  drawn  from  the  evidence  bearing  on  this 
point  is  that,  before  tbe  tunnel  was  exteuded 
beyond  the  Beuhler  Switch,  the  tunnel  wa- 
ter in  question  found  Its  way  to  that  point 
by  flowing,  percolating,  and  seeping,  through 
the  fissures,  cracks,  and  crevices  in  tbe  rock 
(tbe  formation)  through  which  the  tunnel 
was  drlv^L 

[3]  Then  are  two  points  or  proposttions 
upon  which  respondent  mainly  relies  to  up- 
bold  the  dedstoo  of  the  trial  court,  wherein 
it  was  held  that  the  water  awarded  respond- 
ent was  "developed  water,"  namely:  (a)  That 
the  precipitation  on  and  within  the  water 
.shed  or  surface  drainage  area  of  Snake  creek 
above  the  mouth  of  the  tunnel  is  much  less 
tlian  the  quantity  of  water  flowing  from  the 
tunnel ;  (b)  that  the  quantity  of  water  flow- 
ing from  the  tnimel  Is  much  greater  than  the 
quantity  that  flowed  from  the  springs  before 
they  were  dried  up  by  the  driving  of  the  tun- 
nel. In  regard  to  Uie  first  proposition,  we 
think  the  only  oonclnslon  permissible  from 
the  evidence  Is  tbtA  the  source  of  a  consider- 
able portion  of  the  water  flowing  from  tbe 
tunnel  la  back  in  the  mountains  a  considera- 
ble distance  beyond  the  snrtftce  or  drainage 
area  of  Snake  creek.  But,  as  we  have  point- 
ed out,  the  evidence  Is  also  all  but  conclo- 
stve  that  mnrb  of  the  water  encountered  and 
collected  in  the  driving  of  the  tunnel  beyond 
tbe  Beuhler  Switch,  which,  at  the  time  of 
trial,  was  in  about  6,000  feet  from  the  port- 
al, Is  connected  with  and  forms  at  least  a 
port  of  the  flow  that  was  flrst  encountered 
at  the  switch.  It  Is  therefore  unimportant 
whether  the  source  of  this  underground  flow 
Is  within  tbe  surface  of  the  drainage  area  of 
Snake  cre^  or  whether  Us  source  is  west  of 
and  beyond  the  crest  of  the  mountain  that 
divides  the  water  shed  of  Snake  creek  from 
the  watersheds  of  other  streams  located  In 
that  particular  range  of  mountains.  Tbe 
important  question  on  this  point  is:  Did  tbe 
water,  or  any  considerable  portion  thereof, 
^countered  and  collected  lo  tbe  driving  of 
the  tunnel  beyrnid  the  Beuhler  Switch,  find 
Its  way  through  the  openings,  fissures,  crev- 
ices, and  seams  in  the  rock  Into  Snake  creek 
before  it  was  dl8turt>ed  or  interfered  with  In 
its  underground  course  or  flow  by  the  driv- 
ing of  the  tuunell  If  it  did,  it  was  a  trlbu- 
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tary  of  Snake  creek,  and  tbe  qaestlon  of 
whether  It  is  supplied  by  precipitation  with- 
in the  surface  area  of  a  particular  watershed 
ts  of  no  consequence.  Regarding  tbe  second 
proposition,  while  there  is  evidence  to  sup- 
port a  finding  by  the  court  that  the  quantity 
of  water  flowing  from  tbe  tunnel  during  por- 
tions of  the  year  exceeds  the  amount  that 
flowed  from  the  Evrings  before  they  were 
dried  up  by  the  driving  of  the  tunnel,  there 
Is  no  evidence  from  which  the  amount  of  the 
excess,  if  any,  can  be  determined.  It  is  a 
well-recognized  rule  of  law  in  this  arid  re- 
gion that  where,  as  in  the  case  at  bar,  a  par- 
ty goes  upon  a  stream,  the  waters  of  which 
have  been  appropriated  and  put  to  a  benefi- 
cial use  by  others,  and  drives  a  tnnnel  Into 
the  mountain  or  watershed  drained  by  the 
stream,  and  immediately  under  or  In  close 
prozlndty  to  the  stream  collects  water  which 
be  claims  to  be  developed  water,  he  must 
make  satisfactory  proof  that  such  water  is 
in  fact  "developed  water."  In  such  case  It 
is  immaterial  whether  the  water,  when  en- 
countered, is  flowing  in  well-defined  subter- 
ranean chann^s  or  la  percolating  through 
tbe  soil,  gravel,  and  the  fissures  and  crevices 
of  the  rock.  In  either  event,  the  presumption 
is,  until  overcome  by  satisfactory  proof, 
that  the  water  is  tributary  to  the  main 
stream,  and  the  right  to  its  use  Is  vested  in 
the  prior  approprlators  of  tbe  stream. 

In  2  Kinney  on  Irrigation,  8  1206,  tbe  rule 
la  this  arid  region  Is  stated  as  follows : 

'The  burden  of  proof  is  upon  the  one  who 
has  discovered  certain  subterranean  water  and 
claiming  tbe  same  to  show  that  sncb  water  is, 
in  fact,  'developed  water.'  Ther^ore.  whoever 
asserts  that  he  is  entitled  to  the  exclusive  use 
of  water  by  reason  of  his  having  discovered 
and  'developed'  the  same  must  assure  tbe  court, 
by  a  preponderance  of  the  evidence,  that  he  is 
not  hiterceptine  the  tributaries  of  the  main 
stream  or  other  body  to  tbe  waters  of  which 
others  are  entitled." 

In  Smith  V.  Duff,  102  Paa  984  (39  Mont 
382,  133  Am.  St  Bep.  587),  In  the  syllabus, 
which  correctly  reflects  the  rule  as  discussed 
in  the  body  of  the  opinion,  it  is  said : 

"One  who  asserts  a  right  to  the  excluwve  use 
of  water,  by  reason  of  its  development  by  him, 
must  assure  the  court,  by  satisfactory  proof, 
that  he  is  not  intercepting  tbe  supply  to  which 
Us  neighbor  is  rightly  entitled.*'^ 

In  Moe  T.  Harger.  10  Idaho,  802,  77  Pac 
645,  the  court  says: 

"This  court  bos  uniformly  adhered  to  the 
principle  announced  both  in  the  Constitution 
and  by  tbe  statute  that  the  first  appropriator 
has  the  first  right ;  and  it  would  take  more 
than  a  theory,  and,  in  fact  clear  and  convinc- 
ing evidence,  in  any  given  case,  showing  that 
the  prior  appropriator  would  not  tie  injured  or 
affected  by  the  diversion  of  a  subsequent  ap- 
propriator. before  we  would  depart  from  a  rule 
BO  just  and  equitable  in  its  application  and  so 
generally  and  uniformly  ap[died  by  tbe  courts." 

And  again,  In  the  same  opinion : 
"The  subsequent  appropriator,  who  claims 
Chat  such  diversiim  will  not  injure  the  prior  ap- 
propriator below  him,  should  be  required  to 
estahllsh  that  fact  by  clear  and  convincing  evi- 
dence." 


TMs  doctrine  Is  reaffirmed  and  adhered  to 
by  the  Idaho  court  in  Josslyn  v.  I>aly,  IS 
Idaho,  137,  96  Pac  668.  See,  also,  2  Wiel  on 
Water  Rights,  {  1082 ;  Howcroft  v.  Union  & 
Jordan  Irr.  Co.,  2B  Utah,  311,  71  Pac  487; 
Platte  Valley  Irr.  Go.  v.  Buyer's  Irr.  M.  & 
Imp.  Co.,  25  Colo.  77,  53  Pac  334 ;  Bucher'a 
M.  &  Imp.  Co.  V.  Farmers  Ind.  D.  Co.,  31 
Colo.  62,  72  Pac  49. 

The  controlling,  the  dedsive  question  in 
this  case  Is :  Did  rrapondent,  by  driving  the 
tunnel  and  collecting  water  therein,  increase 
tbe  flow  of  water  In  Snake  creek;  and,  if 
so,  to  what  extent?  Before  inviting  att^- 
tlon  to  the  evidence  introduced  by  respondent 
on  this  point  which  is  meager  and  very  un- 
satisfactory, we  shall  briefly  refer  to  the 
physical  conditions  at  and  in  the  vicinity  of 
the  tunnel  and  along  the  bed  of  the  Snake 
creek  canyon  lielow  the  tnnn^,  as  they  are 
shown  to  exist  by  undisputed  evidence.  The 
rock  (the  formation)  of  that  part  of  the 
mountain  comprising  the  watershed  or  drain- 
age area  of  Snake  creek,  where  the  tunnel  is 
located,  contains  numerous  flssures,  cracks, 
and  seams  through  wtilch  water  flows,  i>er- 
colates,  and  seeps.  And  It  seems  that  the 
walls  and  bed  of  the  Snake  creek  canyon  be- 
low the  tutmel  are  likewise  cracked  and 
fissured.  In  fact,  evidence  Introduced  by 
respondent  shows,  and  the  court  found,  that 
there  are  permanent  seeps  and  springs  of 
water  along  the  canyon  below  the  tunnel. 
These  flssures,  cracks,  and  seams  are  so  nu- 
merous and  extensive  in  the  vldnlty  of  the 
tunnel  that  they  constituted  an  undei^round 
reservoir  of  considerable  magnitude.  When 
water  was  first  encountered  at  the  Benhler 
Switch,  it  came  into  tbe  tunnel  In  such  quan- 
tities that  it  washed  away  the  flume  and  a 
portion  of  the  dump  at  the  mouth  of  the 
tunnel,  and  respondent  was  compelled  to  sus- 
pend work  In  the  tunnel  until  the  surplus 
water  contained  In  the  underground  reser- 
voir drained  ofT,  which  required  from  a  week 
to  ten  days.  This  reservoir,  which  the  great 
preponderance  of  the  evidence  shows  was  fed 
by  numerous  streams,  percolations,  and  seeps 
of  water  tapped  by  the  drivftg  of  the  tun- 
nel, being  directly  under  the  bed  and  near 
the  source  of  Snake  creek,  the  burden,  as 
hereinbefore  stated,  was  on  the  respondent 
to  show  by  satisfactory  proof  that  the  wa- 
ters, if  any,  flowing  from  the  tunnel  In  ex- 
cess of  the  quantity  that  flowed  from  the 
springs,  did  not  find  Its  way  into  Snake 
creek  at  some  point  lower  down  on  the 
stream.  The  evidence  produced  by  respond- 
ent on  this  point  as  stated,  la  meager  and 
very  unsatisfactory. 

C.  V.  Brooks,  a  competent  civil  engines, 
was  called  as  a  witness  by  respondent  and 
testified  that  on  September  13,  1900,  he  meas- 
ured the  waters  of  Snake  creek  a  short  dis- 
tance above  where  they  are  diverted  by  ap- 
pellants. Quoting: 

"The  entire  flow  of  the  water  was  over  tbe 
weir.   It  amounted  to  eight  second  feet" 
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On  cross-examination  be  said: 

'*I  think  it  (the  dam)  was  made  of  earth  and 
rock  lergel;,  and  some  planks.  The  dam  from 
one  end  to  the  other  was  140  feet  long  on  top. 
I  think  the  weir  opening  was  small  when  I 
went  there.  When  we  went  there  we  found 
some  leaks  in  it,  and  we  stopped  all  the  leaks 
that  we  coald.  We  could  not  see  whether  the 
water  was  running  underneath  or  not.  The 
weir  was  rectangular,  6.4  feet  long,  and  the  wa- 
ter was  .&15  of  a  foot  In  depth.  *  •  •  This 
was  done  11  years  ago.  I  made  no  notes  what- 
ever in  regard  to  the  matter,  except  just  a  dia- 
gram and  the  width,  depth,  and  opening.  I 
rely  wholly  upon  my  recollection.  Since  that 
time  I  have  had  hundreds  of  other  propositions 
In  mind.  I  have  no  notes  in  r^ard  to  how 
high  or  how  wide  the  dam  or  how  deep  the  wa- 
ter was  on  the  upper  side  of  the  dam.  nor  bow 
for  the  water  was  flooded  back.  ♦  •  •  I  do 
not  know  the  depth  of  water  from  the  weir 
down  to  the  cre^  bed.  I  do  not  know  the 
depth  of  the  water  below  the  weir  on  the  oKter 
side.  I  do  not  know  the  distance  tlie  water  was 
flooded  back  above  the  normal  I  do  not  know 
any  of  those  measnrements." 

On  redirect: 

"My  recollection  is  that  the  leakage  ander 
the  dam  was  very  alight,  not  to  exceed  half  a 
second  foot.  *  «  •  F^haiM  there  was  not 
more  than  one-tenth  of  a  second  foot  of  water 
in  sight,  just  a  Uttle  seepage  nnder  the  dam." 

J.  B.  Mnrdock,  a  witness  for  respondent, 
testified  that  be  assisted  In  the  construction 
of  the  velr  referred  to  by  ttie  witness 
Brooks,  and  that,  quoting: 

"I  examined  the  weir  as  carefally  as  I  knew 
how,  and  could  find  no  water  flowing  through 
the  dam  or  elsewhere,  except  over  the  weir. 
*  *  *  We  stopped  Uie  water  from  running 
throDgfa  the  dam.  It  was  tight.  *  *  *  We 
blocked  It  up  tight,  so  as  to  back  the  water 
20  or  SO  feet  and  force  it  over  a  narrow  edge 
of  a  dab  or  plank." 

On  cross-examination : 

"Tlie  weir  was  constructed  about  two  yearb 
before  Brooks  made  his  measaremenL  We 
fell  logs  across  the  stream,  then  filled  in  with 
poles,  •  •  •  The  poles  were  various  sizes, 
from  four  to  six  inches.  •  ♦  •  Then  we  put 
in  cobble  ro<±,  then  gravel,  and  dirt  on  top 
ol  the  ct^ble  rock.  We  went  back  on  the  bank 
and  caved  it  down.  The  gravel  the  first  du 
was  up  about  even  with  the  logs.  *  •  *  We 
some  timber  or  plank  on  top  of  the 

Mr.  Van  Wagener,  a  wltnenfprappellaiita, 
testified  in  part  as  follows: 

"I  was  with  Mr.  Brooks.  The  measurement 
waa  made  with  what  you  call  a  weir.  They 
placed  B<aoe  poles  across,  and  then  threw  in 
some  rocks,  and  then  went  up  the  creek  and 
washed  some  gravel  aDd  got  an  overflow  of 
water.  •  •  •  We  didn't  go  to  the  expense 
of  making  a  dam  that  would  tarn  the  water. 
Nobody  stopped  the  cracks  in  the  dam.  1 
have  no  idea  what  proportion  ran  through  the 
dam.  I  should  Judge  about  <fhe-half  was  going 
through  the  dam,  or  more.  I  am  largely  in- 
terested in  lands  irrigated  from  Snake  creek, 
and  have  been  for  some  time." 

On  September  8,  1911,  11  years  after  the 
waters  of  SnalEe  creek  were  measured  by 
Brooks,  C.  8.  Jarvis,  a  civil  engineer,  meas- 
ured the  stream  above  the  point  where  it  is 
dlrerted  by  appellants.  Jarrls  was  called  as 
a  witness  by  respondent,  and  testified  that 
the  creek  contained  21.62  second  feet  of  wa- 
ter. ▲  trttntary  «C  Snake  cteeki  known  as 


Springer  Springs,  which  contains  "sometblng 
over  three  second  feet"  of  water,  was  not 
included  in  the  measur^ent  made  by  Jarrls. 
It  will  thus  be  observed  that  Snake  creek,  on 
September  8,  1911,  according  to  the  evidence 
introduced  by  respondent,  contained  more 
than  24.62  second  feet  of  water.  It  there- 
fore' follows  that,  if  Brooks*  testimony  shall 
be  accepted  as  determining  the  amount  of 
water  flowing  In  Snake  creek  Sept^ber  13, 
1900,  there  has  been  an  Increase  In  the  stream 
since  that  date  of  more  than  16.62  second 
feet  But  unfortunately  for  respondent's  the- 
ory of  the  case,  namdy,  that  the  alleged  in- 
crease, or  a  considerable  portion  thereof,  was 
produced  by  the  driving  of  the  tunnel,  the 
measuremwit  made  by  Jarrls  September  8, 
i^ll,  when  considered  in  connection  wltb  oth- 
er facts  which  are  not  in  dispute,  shows  con- 
clusively that  Brooks  waa  mlstakw  as  to  ttie 
quantity  of  water  In  tbe  entk  September  IS, 
1900,  and  thoreby  completely  destroys  the  ef- 
fect (tbe  iwobatlTe  t&rce)  of  bis  evidence. 
According  to  the  testimony  of  Bnmka,  the  «• 
tire  , flow  of  Uie  water  In  Snake  cre^  Sep- 
tember 18,  1900,  a  short  distance  above  the 
point  irtiere  It  Is  dlroted  by  app^lanta,  was 
^ht  second  feet  On  Septonber  4, 1911,  the 
qnantity  at  water  flowing  from  the  tunnel 
was  7,24  second  feet  The  court  In  Its  ded- 
edon,  held  that  of  tbie  amount  8%  second 
feet  found  Its  way  Into  and  was  tributary  of 
Snake  creek  before  the  tonnel  or  any  part 
thereof  was  constructed.  Therefore,  accord- 
ing to  respondent's  theory  of  tbe  case,  wbltih 
was  undoubtedly  also  tbe  theory  of  tbe  court 
there  were  only  8.75  second  feet  of  "de- 
veloped water"  flowing  from  the  tunnel  on  tbe 
last-mentioned  date  (September  4,  1911). 
This  quantity  of  developed  water  would  in- 
crease the  flow  in  Snake  creek  (assuming  for 
the  moment  that  there  were  8  second  feet 
only  on  September  13,  1900)  from  8  to  li.75 
second  feet  And  we  would  have,  if  we 
should  adopt  the  theory  of  respondent  an  in- 
crease in  tbe  Sow  of  water  In  Snake  creek 
of  12.87  second  feet  since  September  13, 1900, 
due  to  causes  other  than  the  driving  of  the 
tunnel.  No  claim  is  made,  nor  is  there  a 
scintilla  of  evidence  tending  to  show  that 
there  has  been  any  perceptible  Increase  in  the 
stream  since  said  date,  except  the  alleged 
increase  produced  by  the  tunnel  water.  The 
measurements  made  by  Jarvis  during  the 
progress  of  the  trial,  not  being  In  dispute^ 
must  be  accepted  as  substantially  correct 

Respondent's  evidence  shows  (and  it  Is  the 
only  evidence  on  the  point)  that  Lavena 
creek  furnishes  two-fifths  of  the  entire  flow 
of  Snake  creek.  Assuming,  for  the  purpose  of 
illustration,  that  there  were  eight  second  feet 
of  water  only  in  Snake  creek  September  13, 
1900.  Two-flfths  of  this  amount  would  be  3.2 
second  feet  the  quantity  fiowing  in  Lavena 
creek.  RecQwndent's  measurements  of  Snake 
creek  show,  as  hei^nbefore  stated,  that  thern 
were  24.62  second  feet  flowing  in  this  creek 
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September  8, 1911.  Two-flfths  of  this  amount 
is  approximately  9.83  second  feet,  the  quan- 
tity flowing  In  Lavena  creek.  That  la,  X^- 
vena  creek,  If  Brooks'  evidence  reepecttng 
the  quantity  of  water,  flowing  in  Snake  cre^ 
In  1900  Is  to  be  accepted,  contained  more  wa- 
ter in  1911  than  ^td  Snake  creek  and  aU  of 
its  tributaries,  including  Larena  credcj  in 
September,  1900,  This  is  contrary  to  the  evi- 
dence of  all  the  other  witnesses  regarding 
the  quantity  of  water  In  Snake  creek.  There 
Is  other  evidence  of  a  very  persuasive,  If  not 
convincing,  character  (evidence  that  Is  not 
disputed,  except  by  the  toferenees  drawn  by 
re^ndent's  counsel  as  to  the  effect  of  the 
tunnel  water  on  the  stream),  tending  to  show 
that  there  has  been  no  perceptU>le  increase 
In  the  waters  of  Snake  creek  alnce  tiie  year 
1900. 

Sixteen  witnesses,  all  of  whom  are,  and  tor 
many  years  have  been,  residents  of  Midway, 
Wasatch  county,  and  who  are  owners  of 
farming  lands  that  are,  and  for  many  years 
have  been.  Irrigated  with  water  diverted 
from  Snake  creek,  testified  that  they  have  ob- 
served the  stream  during  each  and  every  ir- 
rigation season  since  the  year  1900,  and  have 
personally  used  water  therefrom  to  Irrigate 
their  farms,  and  that  there  has  been  no  per- 
ceptible increase  in  the  stream  during  that 
period.  Counsel  for  respondent  Invite  at- 
tention to  the  fact  that  some  of  these  wit- 
nesses are  parties  defendant  to  the  action, 
and  that  those  who  are  not  made  parties  are^ 
stockholders  in  the  Midway  Irrigation  Com- 
I>any  and  are  therefore  directly  interested  in 
the  action,  and  hence  their  testimony.  If 
we  correctly  understand  counsel's  position, 
should  be  given  but  little,  if  any,  weight  No 
attempt  was  made  to  impeach  any  Of  these 
witnesses.  Their  testimony  is  not  disputed, 
and  there  is  nothing  in  their  manner  of  tes- 
tifying, so  far  as  the  record  discloses,  that 
would  Justify  any  court,  under  the  circum- 
stances. In  refusing  to  give  credence  to  their 
testimony  on  this  point  Juoreover,  the  evi- 
dence shows,  and  the  court  found,  that  ap- 
pellants and  their  predecessors  In  interest 
have,  for  more  than  25  years,  irrigated  ap- 
proximately 4,000  acres  of  land,  "and  that 
the  whole  of  the  waters  of  said  (Snake)  creek 
with  Its  tributaries  was  and  Is  during  the 
irrigation  season,  to  wit  from  April  Ist  to 
Octotter  1st  of  each  and  every  year,  necessary 
and  essential  to  the  use  of  the  defendants 
for  Irrigation  of  their  lands  and  for  domestic 
and  culinary  purposes,  and  is  not  more  than 
sufficient,  when  economically  used,  for  the 
purposes  above  stated."  The  undisputed  evi- 
dence also  shows  that  the  duty  of  water  on 
these  lands  is  one  second  foot  of  water  to 
each  100  acres.  That  Is,  It  requires  one  sec- 
ond foot  of  water  to  properly  irrigate  100 
acres  of  land.  On  July  28  and  29,  1911, 
measurements  were  made  of  all  the  waters 
of  the  several  streams  that  flow  Into  and 
form  Snake  creek,  including  the  water  that 
lasuen  from  the  taiuiel»  and  the  aggregate 


amount  was  29.2^  second  feet  This  quan- 
tity, together  with  the  eight  second  feet  tak- 
en from  Prove  river  (which  Includes  the  On- 
tario tunnel  water),  gave  appellants  3722 
second  feet,  or  nearly  1  second  foot  for  each 
100  acres  of  the  Irrigated  lands  under  the 
Midway  Irrigation  Company's  system.  The 
evidence  without  conflict  also  shows  that  the 
waters  of  Snake  creek  are  and  have  been, 
since  the  year  1900,  divided  Into  12  "irrigat- 
ing" stnams  during  the  irrlgstlon  eeason, 
and  that  each  of  these  streams  contains  from 
2  to  3^  second  feet  of  water,  the  4aantlt7 
varying  with  the  season. 

We  have  carefully  examined  the  record 
and  bare  been  nnahle  to  find  any  substantial 
evidence  tending  to  show  that  there  has  hem 
an  apiMreclable,  or  any,  Increase  In  tbe  flow 
of  the  water  In  Snake  cre^  since  the  Tear 
1900,  but  vre  And  an  abundance  of  evidence 
of  ttie  most  conclusive  character  showing 
that  there  has  beea  no  Increase  In  tbe  stream. 

Tbe  ease  la  remanded,  with  diiectlons  to 
tbe  trial  court  to  vacate  and  s^  aside  tbe 
decree  entered  herein  and  to  modify  the  find- 
ings of  fact  and  the  eoncluslous  of  law  here- 
tofore made  and  filed  In  the  cause  to  conform 
to  tbe  views  herein  expressed  and  to  enter  a 
decree  quieting  tbs  title  to  all  of  the  water 
of  Snake  creek  and  its  tributaries,  Including 
tbe  water  issuing  from  the  tunnel  In  appel- 
lants. Appellanta  to  recover  tb^  taxable 
costs. 

FBICK,  J.  (concnrrin^.  After  much  hesi- 
tation I  concur  in  the  reversal  of  the  Judg- 
ment I,  however,  do  not  concur  for  the  rea- 
sons nor  upon  the  grounds  stated  by  Mr.  Jus- 
tice McGARTY.  My  concurrence  is  based  up- 
on the  sole  ground  that  under  the  pleadings, 
as  well  as  under  the  t&cta  and  drcnmstances, 
the  burden  of  proof  rested  upon  the  resp<Hid- 
ents  to  sliow  that  the  water  they  claimed,  or 
at  leost  a  portion  thereof,  was  what  In  law 
constitutes  developed  water. 

[2]  By  developed  water  I  mean  water  that 
would  not  have  run  to  waste  or  would  have 
remained  stationary  or  concealed  beneath  the 
surface  of  the  ground,  but  that  it  was  water 
which  was  brought  to  the  surface  and  made 
available  for  use  by  tbe  respondents.  2  Kin- 
ney on  Irrigation,  2186,  2187.  WhUe,  under 
the  evidence  and  circumstances  of  this  case, 
I  am  forced  to  believe  that  In  running  tbe 
tunnel  into  tbe  mountain  for  a  distance  of 
over  5,000  feet,  the  defendants  increased  the 
quantity  of  water  at  least  temporarily,  yet  t 
am  unable  to  say,  from  all  the  evidence, 
whether  such  increase  is  permanent  or  evoL 
to  say  deflnltely  what  the  amount  of  the  in- 
crease was.  The  burd^  was  on  respondrats 
to  show  and  make  evident  these  things,  and 
I  am  of  the  opinion  that  th^  have  not  done 
so.  Jt  is  a  matter  of  c<Hnmon  knowledge  that 
in  this  mountainous  region  the  water  which 
percolates  into  and  through  the  porous  soil 
of  the  mountains,  es];>ecially  in  the  higher 
aUltodei^  at  some  -time  and  la  aeitte  juanner 
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flndB  ita  my  Into  tbe  roountoln  atraams. 
Merely  to  Wre  a  tnnnel  into  a  mountain 
ttwrefora^  toto  wblch  and  from  wbich  a  cou- 
elderable  anantlty  of  water  flowa,  Is  not  eyen 
pemiaaiTe  erldaice  tbat  tbe  water  tbus  fiow- 
Ins  from  ancb  a  tanoel  is  what  la  termed  de- 
Ttfoped  water,  within  the  perriew  of  the  law. 
In  order  to  aatborize  a  finding  that  the  wa- 
ter^countered  in  such  a  tunnel  is  actually 
developed  water,  the  proof,  la  my  Judgment, 
ahoald  be  reasonably  strongr  and  clear.  The 
proof  In  this  case  is  not  of  that  character. 
The  only  conclusion  I  am  able  to  arrive  at, 
therefore,  Is  that  the  evidence  does  not  sus- 
tain the  finding  that  the  respondents  devel- 
oped all  the  water,  except  the  three  second 
feet  wUch  they  allowed  to  appellants,  but  in 
my  judgment  the  amount  that  the  respond- 
ents have  developed,  as  well  aa  whether  it  is 
permanent  or  not.  Is  left  In  serious  doubt. 
Under  such  circumstances,  respondents  are 
not  entitled  to  maintain  the  judgment  Per- 
sonally I  should  have  preferred  to  have  re- 
manded the  cause  to  the  district  court,  witb 
directions  to  set  aside  Its  present  findings 
and  to  hear  farther  evidence,  and  then  make 
new  finding  upon  the  following  question, 
namely:  How  much  have  the  respondents 
added  to  the  permanent  flow  of  the  stream 
from  wbich  appellants  derive  their  supply  up 
to  the  time  of  the  hearing?  If  the  court 
finds  tbat  they  have  added  any,  then  that 
amount  would  constitute  developed  water  to 
which  respondents  are  as  much  entitled  as 
are  appellanta  to  the  water  they  have  ap- 
propriated from  the  stream  Into  which  tbe 
tunnel  In  qnestion  now  drains.  I  have  felt 
constrained,  however,  to  yield  my  judgment 
to  tbat  of  my  Associate,  Mr.  Justice  McCAR- 
T¥,  and  therefore '  concur  In  the  reversal  of 
the  judgment  only  for  the  reasons  and  upon 
tbe  grounds  stated.  I  do  this  with  less  hesi- 
tancy, because  in  doing  so  X  am  less  likely  to 
Inflict  injury  upon  any  one  than  if  the  judg- 
ment were  affirmed.  It  is  pcwslble  that  the 
water  coming  out  of  the  tnnnel  may  tempora- 
rily have  Increased  the  flow  of  the  stream, 
but  it  Is  equally  possible,  even  quite  probable, 
that  there  Is  no  permanent  Increase  of  water, 
and  hence,  if  the  water  were  given  to  re- 
spondents, it  would  result  in  taking  what 
belongs  to  the  appellants,  it  la  this  peculiar 
feature  of  tbe  case  tbat  has  caused  me  to 
beaUate  In  this  matter,  and  finally  to  concur. 

BTRAUP,  a  J.  I  dissent  The  defendants 
are  entitled  to  all  the  waters  in  the  canyon 
which  from  springs  and  subterranean  courses 
and  channels,  and  left  alone,  naturally  would 
find  their  way  and  flow  in  Snake  creek  below 
the  tunnel.  Other  waters  encountered  and 
developed  by  the  plaintiff  In  the  construction 
of  Its  tunnel  and  flowing  therefrom  belong  to 
the  platntlft.  There  seems  to  be  no  dispute 
as  to  this.  About  all  the  question  of  law  in- 
volved is  that  of  burden  of  proof.  Because 
of  the  pleadings  and  of  its  demands,  tbe 
plabitiCT,  let  it  be  conceded,  bad  the  burden. 


not  only  of  going  forward,  hut  also  of  es> 
tabUshlng  Xta  alleged  ownership  of  tbe  dis- 
puted waters,  and  of  tbe  defendants'  alleged 
Invasion  and  Interfwence.  The  case  was 
tried  on  that  theory.  That  is  not  what  di- 
vides the  parties.  The  controlling  and  de- 
terminative questions  are  of  fact  Of  the  wa- 
ters flowing  from  the  tnnnel,  the  plaintiff, 
by  its  pleadings,  admits  tbat  tbe  defendants 
are  ^titled  to  a  one-fonrth  thereof.  The  de- 
fendants claim  the  whole  of  them.  The  court 
awarded  them  3%  second  fee^  and  awarded 
the  remainder  of  the  waters  flowing  from 
the  tunnel  to  the  plaintUt.  These  findings 
tbe  defendants  assail  and  urge  are  not  sap- 
ported  by  and  are  contrary  to  tbe  evidence. 
The  defendants  on  this  appeal  have  the  bur- 
den to  show  that  I  thluK  they  have  not  sus- 
tained It  It  is  not  enough  that  they  point 
to  acme  evidence  which  supports  their  claim. 
To  prevail,  they  are  reqnlted  to  show  that 
tbe  findings  are  against  tbe  evidence,  or  so 
clearly  against  the  greater  weight  ot  it  as 
to  show  manifest  error.  This,  in  my  jadg- 
ment  they  have  not  done. 

They  admittedly  are  entitled  to  aome  of 
the  waters  from  the  tunnel.  That  %bey  are 
not  entitled  to  all  of  it  is,  I  think,  beyond 
controversy.  For  I  think  it  clearly  estab- 
lished that  the  plaintfflf  In  running  the  tunnel 
more  than  a  mile,  400  or  500  feet  beyond  the 
crest  of  the  mountain,  encountered  and  de- 
veloped some  water  which.  If  left  alone,  nat- 
urally would  not  fiow  in  Snake  creek  below 
the  tunnel.  Though  .it  ahould  be  conceded 
that  the  defendants  are  entitled  to  more  wa- 
ter from  the  tnnnel  than  was  awarded  tbem, 
yet  I  think  it  a  greater  wrong  to  give  them 
all  of  It  and  none  to  the  plaintiff. 

On  a  trial  de  novo  on  the  record  the  diffi- 
cult question  of  determination  is:  How  much 
of  the  waters  of  the  tunnel  belong  to  the  de- 
fendants, and  how  much  to  the  plaintiff? 
The  court  found  there  were  about  8  second 
feet  of  water  flowing  from  the  tunnel,  and 
that  all  of  it,  but  3%  second  feet  were  seep- 
age waters  and  waters  developed  from  under- 
ground sources,  which  had  not,  until  devel- 
oped by  the  plaintiff,  theretofore  found  their 
way  to  the  surface.  I  think  there  is  good 
evidence  to  show  the  amount  of  water  flow- 
ing from  the  tunnel,  and  tbat  at  least  some 
of  It  Is  seepage  water  and  developed  as 
found  by  tbe  court  There  also  is  good  evi- 
dence to  show  that  tbe  quantity  of  water 
which  flowed  In  Snake  creek  below  the  tun- 
nel, and  before  the  tunnel  was  constructed, 
was  about  S  second  feet  That  Is  shown  by 
messurements  then  made.  Measurements  at 
the  same  place  after  the  construction  of  the 
tunnel  show  the  fiow  with  the  waters  from 
the  tunnel  to  be  about  10  second  feet;  and, 
as  I  think,  there  is  other  evidence  to  show 
that  the  defendants,  with  the  8%  second  feet 
awarded  them,  have  all  tbe  water  they  had 
before  the  construction  of  tbe  tunnel.  True, 
defendants  testified  to  tbe  contrary,  not  from 
measurements,  but  from  observation  and 
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oompaiison;  what  they  noticed.  Most  of 
them  were  asked  if  they  noticed  or  observed 
any  difference  as  to  the  atiantlty  of  water 
bi  Snake  creek  before  and  after  the  construc- 
tion of  the  tunnel..  They  answered  that  they 
did  not.  Concedli^,  as  I  Qo,  that  that  is  good 
eivtdence,  yet  I  do  not  see  wherein  It  Is  more 
reliable  and  trustworthy  Uum  that  given  by 
plaintiff's  witnesses,  who  made  the  measure- 
ments. I  think,  on  the  record,  the  most  that 
ought  to  be  said  is  that  the  evidence,  as  to 
the  quantity  water  from  the  tunnel  and  to 
which  the  respective  parties  are  entitled,  is 
In  conflict  In  view  of  that,  I  think  the 
trial  court  was  In  a  better  position  to  ascer- 
tain the  real  facts  from  hearing  and  observ- 
ing the  witnesses. than  are  we  on  the  record. 

I  think  there  is  evidence  to  support  the 
findings;  and,  on  a  review  of  the  record,  I 
am  not  prepared  to  say  that  they  are  against 
the  clear  and  manifest  weight  of  the  erri- 
dence.  Hence  I  tliink  the  judgment  should 
be  affirmed.  And  I  do  think  that,  on  the  rec- 
ord,  findings  and  Judgment  that  the  plaintiff 
la  not  entitled  to  any  of  the  waters  from  the 
tunnel  are  clearly  wnxkg  as  being  against  die 
evidence. 


VINCENT  et  al.  V.  FIRST  NAT.  BANK  OV 

NEWBERG, 
(Supreme  Court  of  Oregon.    June  29,  191S.) 

1.  MOBTOAaBS  «s»32  —  DeID  AB80I,tn9  IK 
FOBH. 

A  conveyance  absolute  on  its  face,  but  io- 
fact  intended  to  be  security  for  the  payment 
of  a  debt,  did  not  convey  title,  but  was  only  a 
mortgage  which  it  was  necessary  to  for«cuMH 
as  provided  by  statute,  before  the  grantor  or 
mortgagor  could  be  divested  of  his  estate.  The 
fact  that  it  was  agreed  that  the  grantee  should 
have  the  power  to  convey  the  premises  and  ac- 
count for  the  proceeds  did  not  change  the  diar- 
acter  of  the  transactiOB. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  IS  60-66,  81-04;  Dec  Dig.  «:^2J 

2.  MoBTOAOES  «=>226— AonOH  fob  Aooount* 
iNo— Pboof. 

A  complaint  allei^g  that  plaintiffs,  being 
Indebted  to  defendant,  executed  a  warranty  deed 
intended  to  secure  the  d^it,  that  it  was  agreed 
that  the  grantee  might  convey  tiie  premiaes  and 
account  for  the  proceeds,  and  that  the  grantee 
negligently  sold  or  exchanged  the  premises  for 
other  property  to  plaintiffs'  damage  in  a  certain 
sum,  showed  ^t  the  transaction  was  a  mort- 

fage,  and  that  the  mortgagee,  having  no  title 
ad  attempted  to  alienate  the  estate  of  the 
mortgagor,  and  that  the  title  of  the  mortgagor 
was  in  no  way  disturbed,  and  hence  stated  no 
cause  of  action. 

[Ed. .  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  457,  611-017 ;  Dec  Dig.  <fc»226.] 

Department  1.  Appeal  from  Circuit  Court, 
XamhlU  County;  Webster  Holm^  Judge. 

Action  by  Vinnie  A.  Vincent  and  another 
against  the  First  National  Bank  of  Newberg. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

See,  also,  143  Pac.  1100. 

The  complaint  here  alleges,  In  substance, 
that  the  plaintiffs,  being  Indebted  to  the  de- 


fendant, made,  executed,  and  deltrered  to  It 
an  Instrument  which  was  in  form  a  warran- 
ty deed  conveying  to  the  defendant  certain 
lands  In  (Harke  county.  Wash.,  bnt  that,  In 
fact,  the  ccmveyance  was  Intended  by  both 
parties  to  be  a  aecnrlty  for  the  liquidation 
of  the  Indebtedness,  vbldi  being  accomplish- 
ed, the  title  should  be  returned  to  the  plain- 
tiffs. It  Is  also  stated  that  it  was  "further 
understood  and  agreed  at  said  time  between 
the  plalnUfb  and  defendant  that  said  defend- 
ant shonld  have  the  power  to  convey  said 
premises  and  account  to  plaintlffa  for  tlie 
proceeds."  It  la  charged  that  afterwards  the 
bank  carelessly,  negligently,  and  without 
properly  Investigating  the  matter  sold  or 
traded  the  premises  for  property  located  In 
Idaho,  to  the  damage  of  the  plaintiffs  in  the 
sum  of  94,800.  A  general  demarrer  to  tiie 
complaint  was  orerruled.  Tbe  defendant  an- 
swered, raising  certain.  Issues  not  necessary 
to  consider  at  present  and  a  Jury  trial  re- 
sulted In  a  judgment  In  favor  of  the  plaintiffs 
for  damages,  from  which  the  defmdant  ap- 
peals. 

Jas.  McCain  and  J.  B.  Burdett,  both  of 
McMinnvlUe  (McCain.  Vinton  &  Burdett,  of 
McMinnville,  and  C.  R.  Cbapin,  of  Newberg, 
on  the  brief),  for  appellant  R.  L.  Conner, 
of  McMinnvlUe,  and  W.  0.  Winslow,  of  Sa- 
lem, for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  case  made  on  the  demurrer 
to  the  conq^int  is  controlled  by  Thompson 
V.  MarBhall.  21  Or.  171,  27  Pac.  957,  where 
it  is  established  In  an  exhaustive  opinion  by 
Mr.  Chief  Justice  Strahan  that,  although  ab- 
solute on  its  face,  a  coaveyance  whicb  is.  In 
fact,  intended  to  be  a  mor^ge  or  security 
for  the  payment  of  indebtedness,  does  not 
operate  to  convey  title,  but  Is,  In  very  truth, 
only  a  mortgage  which  It  is  necessary  to 
foreclose  in  the  manner  provided  by  our 
statute  before  the  grantor  or  mortgagor  can 
be  divested  of  his  estate.  In  opposition  to 
the  demurrer  the  plaintiffs  set  much  store 
by  the  allegation  that  it  was  understood  and 
agreed  the  defendant  sbotild  have  power  to 
convey  the  premises  and  account  to  the  plain- 
tiffs for  the  prctceeds.  This  allegation  does 
not  suffice  to  differentiate  this  case  from 
Thompson  T.  Marshall,  supra.  Tbe  same 
element  appeared  in  tbe  transactions  there 
In  question.  Indeed,  It  is  common  practice 
to  include  In  any  mor^ge  of  realty  a  power 
to  sell  the  premises. 

[21  We  have,  then,  in  the  instant  case,  ac- 
cording to  the  complaint,  a  situation  where 
a  mortgagee  has  attempted  to  alienate  the 
estate  of  the  mortgagor,  but,  having  no  tltie. 
the  former  effected  nothing  by  such  a  trans- 
action. Tried  by  the  statement  of  the  plain- 
tiffs in  their  primary  pleading,  their  title  has 
not  been  In  any  wise  disturbed.  For  all  that 
appears  on  the  face  of  the  complaint,  thsj 
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mUrht  even  yet  Mng  snit  to  leOewi  the  prc^ 
erty  or  tbe  defendant  laigiA  rae  to  foreclose. 
When  the  mortgage  Is  In  totm  an  absolute 
deed,  conveyance  to  an  Innocent  purchaser 
would  militate  against  the  title  xa  the  mort- 
gagor ;  but  that  eileniait  does  not  vpear  In 
this  case.  In  brl^,  the  plalntUta  rdiy  fi>r 
recoToy  upon  an  act  of  the  defendant  whldi 
by  the  showlDg  made  In  the  complaint  did 
not  affect  their  Interests  In  the  least  That 
pleading  does,  not  state  a  cause  of  acUon. 
Hence  It  is  not  necessary  to  consMer  the 
other  errors  aBslgned. 

The  Judgment  of  the  drcnit  cotat  la  re- 
versed, and  the  cause  rananded  tor  further 
proceedings. 

MOOBE,  a  J.,  and  McBBIDB  and  BBN- 
SOS,  JJ.|  ooncnr. 


GROSS  V.  GAGE,  County  Sheriff. 
(Supreme  Oourt  of  Oregon.    Jane  2(»,  1915.) 

1.  Afful  Airo  EsBoa  «s>3Sl— Purccrmo 
or  Apfbal— Sebvino  and  Fxlihq  or  Un- 

DEBTAKINO. 

Ad  appeal  is  perfected  five  days  after  the 
filing  and  serving  <^  the  ondertaking  on  ap- 
peal, where  appellant  does  not,  as  antborised 
by  L.  O.  L.  I  650.  as  amended  by  Laws  191S, 
p.  617,  except  wlttdn  five  daya  to  tbe  sureties. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Oig.  H  1915-1919;  Dec.  tig.  *=» 
351.) 

2.  Appeai  awd  Ebbob  «s»e24^FiiJNO  or 
Tbansceipt^Extinsiom  or  Tiin:. 

Under  L.  O.  L.  I  664,  aa  amended  by  Laws 
1918,  p.  618,  providiDg  for  the  filing  of  the 
transcript  within  80  day*  after  perfecting  the 
appeal  nnleas  time  for  the  extension  of  the 
minx  has  been  granted  within  tbe  time  allowed 
to  file  transcript,  or  the  appeal  shall  be  deemed 
abandoned,  tbe  filing  of  the  transcript  within 
the  specified  time  is  jurisdictional,  and  an  ex- 
tension of  time  is  Ineffectual  when  not  made 
within  the  time  allowed  to  file  transcripts. 

[Ed.  Note.-— For  other  eases,  see  Appeal  and 
FjTor,  Cenk  Dig.  II  2737-^42;  Dae.  Dig. 

Department  No.  1.  Appeal  from  Circuit 
Court,  Cooe  County;  John  S.  Coke,  Judge. 

Action  by  Gus  D.  Gross  against  W.  W. 
Gage,  as  Sheriff  oC  Coos  County.  Prom  a 
Judgment  for  plaintiff,  defendant  appealed. 
Motltrn  to  reinstate  appeal  denied,  and  order 
ct  dismissal  adb^ed  to. 

The  defendant  attempted  to  appeal  from  a 
judgment  for  the  plaintiff.  On  December  22, 
1914,  this  court  dismissed  the  appeal  for  tbe 
reason  that  the  transcript  had  not  been  filed 
within  the  time  required  by  law.  A  motion 
to  reinstate  the  appeal  was  submitted  and 
argued  in  connection  with  a  hearing  of  the 
cause  on  the  merits.  Tbe  Judgment  was  ob- 
tained on  May  28,  1914.  The  undertaking  on 
appeal  was  served  and  filed  June  29,  1914, 
and  on  the  same  day  the  circuit  court  made 
an  order  granting  until  July  20th  for  filing 
the  bill  of  exceptions.   No  exceptions  were 
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taken  to  tbs  sureties  on  tbe  UDdartaUng.  On 
July  17th  an  order  was  made  extending  the 
time  for  filing  the  Ull  of  exceptions  and 
transcript  to  and  Including  August  6th.  On 
August  4th  the  time  for  settling  the  bill  of 
exceptions  was  extended  to  August  20th. 
The  time  to  file  the  transcrlitt  on  August  20th 
was  again  extended  to  September  10th,  and 
finally,  on  S^tember  9th,  the  time  to  file  the 
transcript  was  extended  to  and  including 
September  19th.  The  Cranscrlpt  and  bill  of 
exceptions  were  filed  wltii  the  clerk  of  this 
court  on  September  10,  1914. 

O.  B.  Wade,  of  Bandon,  for  ai^llant  G. 
T,  Treadgold,  of  Bandon,  for  respcmdent 

HABBIS,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  adverse  party  waives  Ms 
right  to  except  to  the  sureties  in  the  under- 
taking unless  be  excepts  within  five  days 
aftw  the  service  of  the  imdertaklng;  and 
upon  tbe  expiration  of  the  time  allowed  to 
except  to  the  sureties  In  the  undertaking  tbe 
appeal  shall  be  deemed  perfected.  SecUon 
650,  L.  O.  L.,  as  amended  by  chapter  819  of 
the  Laws  of  1913.  The  appeal  was  perfected 
five  days  after  June  29,  1814. 

[2]  Within  80  days  after  tbe  appeal  la  per* 
fteted  tbe  appellant  must  file  the  transcript 
with  the  clerk  of  this  court;  "but  the  trial 
court  or  tbe  Judge  thereof,  or  the  Supreme 
Court  or  a  Justice  Uiereof,  may,  upon  such 
terms  as  may  be  Just,  by  order  enlarge  the 
rime  for  filing  tbe  same;  but  such  order  ahall 
be  made  within  the  time  allowed  to  file 
transcript":  and  "if  the  transcript  or  ab- 
stract Is  not  filed  with  tbe  clerk  of  the  ap- 
pellate court  wltUn  the  time  provided,  the 
aiq;)eal  shall  be  deemed  abandoned,  and  tbe 
effect  thmreof  terminated."  Section  554,  L. 
O.  Lu,  as  amended  by  dupter  820  of  tbe 
lAWB  ot  1918. 

The  bin  of  exceptions  was  mentioned  In 
the  orders  of  June  29th,  July  17th,  and  Aug- 
ust 4tb,  but  was  not  included  in  the  order  of 
September  9th.  The  transcript  was  Included 
In  the  orders  dated  July  17th,  August  20tb, 
and  September  9th,  but  was  not  Included  In 
the  order  of  Anguat  4th.  The  30-day  period 
allowed  for  filing  the  transcript  after  the 
appeal  became  perfected  expired  prior  to 
August  20tb.  No  order  eS  tbe  dourt  was 
made  extending  the  time  fOr  fllbig  the  tran- 
script to  Aogust  20th,  and  consequently  the 
order  of  August  20th  was  Ineffective  because 
not  "made  within  the  time  allowed  to  file 
transcript"  The  filing  of  the  transcript  Is 
Jurisdictional,  and  1^  the  express  mandate 
of  tbe  statute  tbe  appeal  shall  be  deemed 
abandoned  unless  ti»  transcript  Is  filed  with- 
in tbe  time  provided.  This  court  has  no  au- 
thorltr  to  exercise  any  discretion,  but  the 
statute  fixes  an  Iron-clad  rule  whidi  must  be 
observed  In  order  to  give  tbls  court  Jurisdic- 
tion. Schmidt  V.  Beatta,  67  Or.  248,  185  Pa& 
875l 

The  motion  to  reinstate  the  appeal  Is  de- 
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nled,  and  the  order  of  dlamlssal  la  adbei^ 
ed  to. 

MOORE,  C.  J.,  and  McBBIDS  and  BUR- 
NETT, JJ.,  concur. 


RAIHA  V.  CX)OS  BAT  COAL  ft  FUEL  (30. 

(Supreme  Court  of  Oregon.    June  29,  1915.) 

1.  Appeal  and  Erbob  «=9690— Rvukgs  on 
EviDEHOK — Bill  of  ISxceptiohs. 

Under  L.  O.  JU  §  171,  providing  that  an 
objection  shall  be  stated  with  ao  much  of  the 
evidence  as  ia  necessary  to  explain  it,  an  excep- 
tion to  a  ruling  on  evidence  ia  not  reviewable 
unless  there  is  copied  in  the  bill  of  exceptions 
so  much  of  the  testimony  as  will  enable  the 
court  on  appeal  to  onderstaxid  the  question  ih- 
voJved. 

[Ed.  Note.— For  other  cases,  see  App«al  and 
Error,  Cent  Dig.  2oiS-2»Oi, 
riSOtt,  2908;  Dec.  Dig.  «=5690.J 

2.  Appeal  and  Ebbob  <33»(tgo  —  Questions 

RBVIKWABLE— RULINQB  ON  INSTBUCTIOB 

Bill  of  Exceptions. 

Where  an  exception  is  taken  to  an  instruc* 
tion,  which  under  the  pleadings  Is  improper 
under  any  view  of  the  law,  the  error  is  review- 
able, though  no  testimony  is  incorporated  in  the 
bill  of  exceptions. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2897-2899,  2902-2904, 
2906,  2008 ;  Dec.  Dig.  «=>(i90.J 

3.  ilABTER  AND  SeKVAHT  <S=S>256— INJTDBX  TO 
SEBVAKT— EUPLOYKES*  huXlUTX  ACT— Ap- 

PucABiLirr. 

A  cfHnplaint  for  injuries  to  a  coal  mine  em- 
jAoyi,  whi<^  alleged  that  the  employer  was  en- 
gaged in  mining  coal  beneath  the  surface  at 
such  depth  as  to  render  the  work  inherently 
dangerous  from  accumula^on  of  noxious  and 
combustible  gases,  which  might  be  guarded 
against  by  the  exercise  of  reasonable  care,  that 
the  employer  failed  to  install  ventilating  fans 
and  air  shafts,  and  that  by  reason  thereof  the 
employ^,  on  entering  a  roonji  in  the  mine,  was 
burned  by  an  explosion,  stated  a  cause  of  action 
under  Employers'  Liability  Act  (Laws  1911,  p. 
16),  declaring  that  all  peraons  having  charge  of, 
or  responsible  fur,  any  work  involving  risk  or 
danger  to  the  employes  shall  use  every  device 
practicable,  and  providing  that  contributory 
negligence  of  the  person  injured  shall  not  be.  a 
d^ense,  so  that  a  charge  that  an  emi^oy6 
guilty  of  contributory  negligence  could  not  re- 
cover was  erroneous. 

[Ed.  Xote.-~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  8<»-8l2,  816;  Dea  Dig. 
^»26tt.] 

Department  1.  Appeal  from  Circuit  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Action  by  Eliuo  Raiha  against  the  Coos 
liay  Coal  &  Fuel  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

See.  also,  113  Tac.  892. 

This  is  an  action  to  recover  damages  for 
a  personal  Injury.  The  complaint  charges,  in 
effect,  tliat  the  defendant  is  a  corporation 
and  engaged  In  mining  coal  beneath  the 
earth's  surface  at  such  a  depth  as  to  render 
the  work  inherently  dangerous  on  account  of 
the  liability  of  noxious  and  combustible 
gases  to  accumulate,  which  coold  have  been 


snarded  against  by  tbe  ttEexdae  of  nuonable 
cara  and  diligence,  and  that  tbe  defendant 
failed  to  install  In  ita  mine  snfflctent  Teidilat- 
ing  fans  and  air  sbafta  to  disalpate  aneh 
gases,  by  reaaon  vluxeat  tbe  platntttf,  one  of 
its  enudoy^  on  Movember  17, 1813,  on  entei^ 
ing  a  room  of  tbe  mine  as  directed,  was 
eev&tely  burned  and  injured  as  a  resnlt  of  a 
violent  explosion  which  Jnst  then  occnned. 
The  answer  denies  tbe  netflcenoe  alleged, 
and  avers,  In  aubstanee^  that  Oie  ^alntUf 
was  supplied  with  a  safety  lamp  which  be 
was  Instructed  to  use  on  entering  the  cham- 
bers of  tbe  mine,  bat,  disregarding  tbe  direc- 
tions, he  entered  a  coalromn  wUk  a  lamp 
having  an  exposed  flam^  and  by  reascm 
thereof  a  small  explosion  occurred,  and  Iw 
was  Bltghtly  lajnxed.  which  hurt  reanlted 
from  his  own  CMitribntory  negUg^ice.  The 
reply  having  denied  tbe  BUegatKms  of  new 
matter  In  the  answ^,  tbe  cause  was  tried, 
resulting  in  a  verdict  and  judgment  for  the 
defendant,  and  tbe  plalntUf  appeals. 

I.  N.  Smith,  of  Portland  (Wm.  T.  Stoll,  of 
Bfarabfleld,  and  Brenn  ft  Hyde,  of  North 
Bend,  aa  the  brief),  tot  appellant  John  D. 
Goss,  of  Marshfleld  (J.  C.  Kendall,  of  Marah- 
field,  on  tbe  brief),  for  respondent 

MOORE,  a  J.  (after  stating  the  facts  aa 
above).  An  exception  having  been  taken  by 
the  plalatiU's  counsel,  it  Is  contended  that  an 
error  was  committed  in  rfiai^^g  die  Jury  as 
follows: 

"The  law  provides  tb^  notwithstaading  Un 
negligence  or  carelessness  of  tb«  defiant  if 
the  plaintiff  himself  has  bvai  guilty  of  ciontrib- 
utory  negligence,  such  negligence  as  proximate- 
ly  contributes  to  the  injuury,  then  the  plaintiff 
cannot  recover,  notwmtstaoding  the  ncoUgence 
of  the  defendant" 

It  is  maintained  by  the  defendant's  counsel 
that,  to  entitle  an  exception  to  be  considered 
on  appeal.  It  must  be  separately  stated  in 
the  bill  of  exceptions  with  so  much  of  the 
evidence  as  Is  necessary  to  explain  it  (L.  O. 
L.  fi  171) ;  and,  since  no  testimony  Is  thus 
set  f&rth,  the  (inestlon  suggested  Is  not  prop- 
erly before  this  court 

[1]  When  an  exception  is  taken  to  the  rul- 
ing o£  a  trial  court  upon  the  admission  or 
exclusion  of  evidence,  so  much  of  the  testi- 
mony as  will  enable  tbe  appellate  court  fully 
to  understand  the  question  Involved  must  be 
copied  in  the  bill  of  exceptions. 

12]  If,  however,  an  exception  relates  to  the 
gi-riug  of  an  Instruction  which  under  the 
pleadings  would  have  been  an  improper  appli- 
cation of  the  rules  of  law  to  the  case,  under 
any  view  that  might  be  taken,  the  error  will 
be  reviewed  on  appeal,  though  no  testimony 
is  Incorpornted  in  the  bill  of  exceptions. 
Willis  r.  Horticultural  Pire  Relief,  69  Or. 
293,  137  Pac.  761. 

[3]  Section  6  of  the  Employers'  Liability 
Act  reads: 

"The  contributory  neftllcence  of  the  person 
injared  shall  not  be  a  defense,  but  may  be  tak&x 
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into  aoeooiit  ti»  Jary  In  fizlitt  the  amoant 
of  the  duufs.^  QVL  Laws  Or.  Wll,  c.  8. 

The  dectslre  question  to  be  considered  Is 
wbettaer  or  not  the  facta  alleged  in  the  com- 
plaint bring  the  cause  of  action  within  the 
provlsioiis  of  the  statute  last  dted.  That 
enactment  declares  that  all  persona  having 
charge  of  or  responsible  for  any  work  IutoIt- 
ing  risk  or  danger  to  the  employes  "shall  use 
every  device,  care  and  precaution  which  it  is 
practicable  to  use  for  the  protection  and  safe- 
ty of  Ufe  and  limb."  Id.  SI.  It  will  be  re- 
membered the  complaint  alleges  that  the 
work  In  which  the  plaintiff,  as  an  employ^ 
of  the  defendant,  was  engaged  when  he  was 
Injured,  was  intrinsically  dangerous.  No 
evidence  is  before  us  from  which  the  degree 
of  danger  to  which  the  plaintiff  was  exposed 
can  readily  be  determined,  but  from  a  mere 
inspection  of  the  averments  of  the  complaint 
it  Is  believed  the  cause  of  action  set  forth 
therein  brings  It  within  the  provisions  of 
the  act  mentioned.  Dom  v.  Clarke- Wood- 
ward Dmg  Oo..  6D  Or.  S16.  1S8  Pac.  851; 
Bchulte  V.  Padflc  Paper  Co.,  67  Or.  334,  135 
Pac.  627,  136  Pac.  6;  Dunn  v.  Orchard  Co., 
68  Or.  97,  136  Pac.  872 ;  WasIIJeff  v.  Hawley 
Paper  Co.,  68  Or.  487, 187  Pae  75B ;  Brown- 
ing V.  SmUey-Lampeit  Lumber  Co.,  68  Or. 
502,  137  Pac.  777. 

An  error  was  committed.  la  gtvlng  the  In- 
struction complained  of. 

The  Judgment  Is  therefore  reversed,  and  a 
new  trial  ordered. 

BUBNKTT,  £AKUI,  and  HcBBIDB,  JJ., 
concur. 


TOVOVICH  T.  FALLS  CITY  LUMBBB  00. 
(Supreme  Court  of  Oregon.    June  29,  1915.) 

1.  Masikb  and  SEBTAm  ^t»87-^DimxnnBa' 

LUBLUTX  ACT— SCOPK. 

The  Employers'  Liability  Act  (Laws  1911, 
p.  16),  I  1,  providing  generally  that  ail  owners, 
contractors,  subcontractors,  and  other  per^ 
wws  liaring  cbarse  of,  or  respoUBible  for,  any 
work  involving  a  risk  or  danger  to  tbe  employes 
or  the  pubtic,  shall  use  every  device,  care,  and 
precaution  for  t^e  protection  and  safety  of  life 
and  limb,  includes  baaardotts  occupations  in 
general,  not  specifically  oiunieratad  m.  the  first 
part  of  tlie  section. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  13S;  Dec  Dig.  «S387.] 

2.  Death  «»31— EufiatMIS'  liCABtLRT  ACT 
— Kecovkbt  ht  Pathib. 

L'nder  Employer^  liability  Act,  g  4, 
father  ai  an  employ^  killed  in  Bcrvice.  who  left 
no  widow,  lineal  heirs,  adopted  children,  or 
mothpr,  had  right  to  maintain  an  action  for 
the  deatfa. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  H  86,  87-46:  Dec  Dig.  «s>81.] 

8.  UAsrnEB  Ann  Sbbvant  «=s»286— EifPLOTEBS' 

IjIABIUTT  ACI^HaZABDOTO  OCOUPATIOW— 
QURSnON  FOB  JUBT, 

Whether  the  work  conducted  by  an  employ- 
er. In  which  an  employ^  ia  killed  or  Injured,  in- 


Tcdved  a  risk  or  danger  to  mdi  emploar^  la  a 
question  of  fact  tor  the  jury. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  M  1001,  1006,  1008,  1010- 

1015.  1017-1038.  1036-1042,  1044,  104(^1050; 
Dec.  Dig.  «=»286.) 

4.  Mastsb  Ann  Sebtant  «s»2S6  —  Euflot- 

MENT  WTEHin  EUFLOTIBS'  LUBXUTT  AOV— 

Lumbbbino— QusErrion  fob  Jubt. 

Whether  deceased,  killed  by  the  springing 
up  of  a  tree  trunk  which  he  had  iuat  cut 
through  by  direction  of  his  foreman,  was  en- 
gaged in  a  haaardoua  employment,  involving  a 
risk  and  danger  to  the  employ^,  within  the  Em- 
ployers' LiaMUty  Act,  held  for  the  jury,  under 
tbe  evidence. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent.  Dig.  M  1001.  1006^  1008,  1010- 

1016,  1017-1038.  103^1042,  1044,  104cUl060; 
Dec.  Dig.  «=»286.1 

5.  Masteb  and  Sebvant  ^^7— Bkflotebs' 
Liability  Act  —  Nbqligettck  op  Feixow 
Sbbvaat. 

By  direct  proviaiott  of  Stanployers*  Liability 
Act,  8 '6,  where  tbe  deceased  servant,  in  cutting 
through  a  tree,  merely  conformed  to  the  direc- 
tions of  his  superior,  as  was  his  duty,  for  the 
resulting  injury  tbe  employer  was  liaDle,  lire- 
spective  of  any  aegUgeace  on  the  part  o«  such 
supetiOT  servant 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant,  C^nt.  Dig.  g  188;,  Dec.  D^.  «=387.] 

6.  Mastbb  and  Sebvant  ^9189— Buflotebs* 

LlABILITT  Act— AOEUT  OF  BUPI^TEB. 

By  direct  provision  of  Emplc^ers*  lialdlty 
Act,  S  2,  the  foreman  in  charge  of  the  lumbering 
operations,  in  which  deceased  servant  was  en- 
gaged at  bis  death,  wu  the  agent  of  the  lumber 

company. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  427-435,  487-448;  Dec 
Dig.  *=»18&.l 

7.  Death  «s»86— Emplotebs'  Liabiutt  Act 
— Death  op  Sebvant— Dahaoeb  op  Pabent. 

For  death  of  a  servant,  his  father,  suing 
under  the  Employers'  Liability  Act,  was  entitled 
to  the  amount  which  he  might  have  expected 
to  come  to  him  as  tbe  deceased's  heir,  if  tha 
latter  eh^d  die^  to  be  calculated  in  view  of 
the  average  earnings  of  the  deceased,  the  pro- 
spective years  he  had  to  live,  his  Industry,  fru- 
gality, and  saving  quail  ties,  Irrespective  of  the 
uge  of  the  father. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
^Vjlj  108,  109,  112-114,  117,  119;  Dec  Dig. 

8.  DEATB  4=>104   —    PaBENT'.S   ACTIOIT  FOB 

Death  —  Euplotebb'  Liabiltet  Aor  — In- 

STBUOIION. 

In  a  father's  action  under  tbe  Employers' 
Liability  Act  against  the  employer  of  his  son, 
killed  in  Bn-vice,  a  charge  that  tbe  jury  should 
not  take  into  consideration,  in  eatimating  dam- 
ages, the  wounds  to  tbe  parent's  feelings,  nor 
give  compensation  for  the  pain  and  suffering  in- 
flicted upon  him,  bnt  shoald  estimate  the  flnan- 
trial  loss  suffered  by  the  death,  sofficiently  in- 
structed the  jury  that  the  damages  were  limited 
to  compensatory  damages. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  if  142-148;  Dec.  Dig.  «S»104.] 

Dejiartment  2.  Appeal  from  Circuit  Court, 
Multnomah  Count; ;  T.  J.  Cleetou,  Judge. 

Action  by  Yoklca  YoTovlch  against  the 
Falls  City  Lumber  Company.  Judgment  few 
plaintiff,  and  defendant  appeals.  Affirmed. 

This  is  an  action  to  recom  damages  for 
the  wrongful  death  of  Stanko  ToroTldi, 
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plain tUTs  mm,  who  received  an  injury  while 

employed  by  the  Falls  City  Lumber  Com- 
pany, mte  cause  was  tried  to  the  oonrt  and 
jury,  and  a  verdict  rendered  In  favor  of 
plaintiff  for  fl.lOO.  From  a  Judgment  ot- 
tered thereon,  the  defendant  appeals. 

At  the  time  of  receiving  the  Injury  which 
produced  his  death,  the  decedent  was  em- 
ployed by  the  defendant  and  worldng  In  Its 
logging  camp  as  a  timber  "bucker" ;  his  du- 
ties being  to  saw  fallen  trees  into  logs.  The 
evidence  shows  that  the  trees  had  been  fell- 
ed by  timber  fallers  and  marked  by  the  "head 
bucker."  As  the  work  was  usually  conduct- 
ed, the  employes  would  fell  the  trees  by  saw- 
ing the  same  off  about  four  feet  above  the 
surface  of  the  ground,  and  the  bead  bucker, 
who  was  foreman  over  the  other  employes, 
Including  the  deceased,  would  then  examine 
the  trees  feUed  and  determine  whether  and 
how  and  where  they  should  be  sawed  into 
sections,  placing  marks  thereon,  which  con- 
stituted orders  and  directions  to  the  butters 
to  saw  the  trees  In  two  at  such  marks.  The  ] 
decedent  had  nothing  to  do  with  felling  the 
trees  or  placing  the  marks ;  his  sole  duty  be- 
ing to  saw  them  where  marked.  It  appears 
that  a  certain  green  and  live  hemlock  tree 
was  lying  on  the  ground  with  a  number  of 
other  trees  which  had  been  felled  In  Qie 
usual  way.  This  particular  tree,  however, 
had  not  been  cut  off  at  the  butt  by  the  tim- 
ber fallers,  which  was  unknown  to  the  de- 
ceased, but  known  to  the  head  bucker  and 
timber  fallers.  It  was  either  a  windfall  or 
had  been  knocked  down  by  the  falling  of  oth- 
er trees  against  it  It  was  lying  on  the 
ground  and  bore  the  same  appearance  as  the 
other  trees  which  had  been  properly  feDed. 
Two  other  trees  were  lying  acrosGi^the  top 
or  upper  part  of  this  tree ;  their  weight,  un- 
til released,  being  sufficient  to  bold  the  hem- 
lock in  place  on  the  ground.  The  foreman, 
without  having  the  tree  sawed  off  near  the 
roots,  as  the  others  were,  marked  this  tree 
for  sawing  In  the  same  way  as  the  other 
trees.  One  of  ^these  marks  was  placed  at  a 
p<^t  about  30  or  35  feet  from  the  roots  of 
the  tree  and  below  the  two  trees  lying  upon 
It.  On  May  17,  1913.  decedent  came  to  the 
tree  in  question,  and  in  the  course  of  his 
employment,  according  to  his  duty,  proceed- 
ed to  saw  it  In  two  at  the  mark  plarad  there- 
on by  the  foreman  below  the  other  two  treea. 
Just  about  as  be  had  severed  the  tree  and 
was  working  upon  or  about  the  same  with 
his  saw  or  axe,  it  flew  back  into  an  upright 
position,  being  released  from  the  w^ght  ot 
Its  top  and  from  the  weight  of  the  two  trees 
upon  It,  and  hurled  the  deceased  throagh 
the  air  and  upon  the  ground,  injuring  lilm 
so  severely  that  he  died  as  a  result 

The  action  is  brought  nnder  the  Employers' 
Liability  Act  (General  Laws  of  Oregon  1911, 
p.  16).  It  la  alleged  in  the  complaint  that 
the  work  in  which  the  decedoit  was  oigaged, 
and  which  d^endant  warn  in  Charge  of  and 


responalble  for,  Invdved  a  rlak  and  danger 
to  the  decedent  and  tbo  oQnr  employes,  and 
that  the  defendant  failed  to  ezerdae  that  de- 
gree of  care  and  precantlon  which  the  stat- 
ute enjoins  shall  be  used  where  work  of  such 
a  bazardoos  nature  Is  being  prosecuted.  The 
details  of  the  negUgenoe  are  set  fSorth  In  tlie 
complaint  as  f<^owB: 

"That  it  was  practical,  without  impairing  the 
efficiency  of  the  work  or  means  of  work  then 
and  there  being  pursued  by  tbe  defendant,,  to 
have  saf^uarded.  protected,  and  rendered  safe 
the  place  where  said  Stanko  Yovovlch  was  so  or- 
dered to  and  did  perform  his  duties  by  means  of 
either  one  or  aU  of  the  followii^  devices,  cares, 
and  precautions,  to  wit:  (1)  By  properly  falling 
the  said  live  tree  and  by  cutting  tne  same  at 
tbe  butt,  tbe  same  as  the  othw  trees  in  tbe  vi- 
cinity were  felled.  (2)  By  sawing  off  said  live 
tree  close  to  tbe  butt  after  the  same  was  so 
pressed  down  by  the  other  trees.  (3)  By  Inspect- 
lag  the  said  live  tree  and  ascertaining  the  fact 
that  tbe  same  had  not  been  felled,  but  was  only 
pressed  to  the  ground  and  liable  to  spring  up 
when  cut  and  warning  the  buckers  and  Stanko 
Yovovidi  of  that  fact  (4)  By  refraining  from 
placing  a  mark  upon  said  live  tree  for  tlw  saw^ 
ins  at  the  same  at  any  place.  And  this  irtaintiC 
alleges  that  the  defendant  did  not  ase  any  of 
said  devices,  cares,  and  precautions,  but  wholly 
failed  and  neglected  to  protect  or  safeguard  said 
place  where  said  Stanko  Tovovich  was  reooircd 
to  work  by  any  of  said  means,  and  that  bad  said 
defendant  «Kercised  sudi  care  and  precautions, 
tbe  death  of  Stanko  Tovavidi  would  not  have 
occurred." 

The  plaintiff  further  alleged  that  In  order- 
ing decedent  to  cut  the  live  tree  and  in  fall- 
ing to  furnish  him  with  a  safe  place  to  work, 
the  defradant  was  negligent  In  the  particu- 
lars above  enumerated.  By  Its  answer  the 
defendant  admits  tbe  employment  of  the  de- 
cedent and  denies  the  auctions  of  negli- 
gence. It  further  aHegee  that  at  the  time 
of  the  accident  complained  of,  Tovovidi  was 
engaged  In  cutting  trees  Into  aectlouB;  that, 
while  cuttliv  off  one  of  the  sections  after 
the  same  bad  been  C(Hnpletely  severed,  Qie 
stump  of  the  remaining  portion  of  the  tree, 
being  freed  txom  the  wel^t  d  tbe  top,  flew 
up,  throwing  tbe  deceased,  and  causing  the 
Injury  from  which  be  died;  that  tbe  tree 
upon  which  the  decedent  was  working  was 
what  was  known  as  a  windfall,  and  that  ttie 
decedent  bad  been  specially  warned  by  de- 
fendant to  look  oat  tor  said  tree  and  not  set 
hurt ;  that  Yovovliai  was  guilty  ot  Jt^Ugmee 
causing  the  accident  in  that  be  attempted 
to  work  i^nt  tbe  tree  contrary  to  Uie  warn- 
ings, and  unnecessarily  stood  thereon;  that 
be  assnmed  the  risk. 

F.  C.  Howell,  of  Portland  (Wllbnr.  Spencer 
&  Beckett,  and  A.  L.  Clark,  all  of  Portland, 
on  the  brief),  for  appellant  A.  M.  Dibble  and 
Geo.  C.  Johnson,  both  of  Portland  (Malariuy. 
Seabrook  &  Dibble,  of  Portland,  on  tbe  brief), 
for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  Is  contoided  by  oounael  fOr  defmdant  that 
ttie  evidence  does  not  brii^  the  action  wltb- 
In  tbe  Employers'  Liabljltr  Act  At  the  eloat 
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of  the  evidence,  they  mored  for  a  directed 
verdict  In  favor  of  the  defendant  company. 

Isaac  Barton,  the  defendant's  foreman,  de- 
scribes the  condition  of  the  tree  thns: 

"Hie  tree  bad  just  tipped  over,  and  the  roots 
stood  not  straisht  op  and  down,  because  the 
ground  was  a  httle  bit  sloping;  and  tb«re  was 
another  tree  laid  across  here.  Now,  as  to  wheth- 
er that  was  a  windfall  (but  X  think  it  was),  1 
don't  remember  just  the  fact  of  whether  that 
was  a  windfall  or  not,  but  I  think  the  upper  one 
was  a  windfall,  and  the  top  of  this  tree  laid  up 
on  that,  so  that  it  laid  kind  of  with  the  hilL 
It  couldn't  lay  flat,  and,  of  course,  when  that 
was  sawed  off,  it  just  simply  tipped  back,  and 
left  the  tree— the  root  didn't  stand  no  straight 
after  it  was  tipped  back.  It  stood  a  little  that 
way  (illustrating),  because  it  couldn't  go  clear 
back  after  tipping  out,  hardly,  because  tbere 
would  more  or  less  dirt,  you  know,  rattle  off. 
Well,  that  held  it  just  a  little  bit  It  is  pretty 
near  straight,  but  not  quite.  Q.  And  how  high 
did  you  say  these  roots  stuck  up  in  the  air? 
A.  About  SO  feet,  I  should  judge;  that  is,  to 
the  point  of  them— not  the  dirt,  but  the  point 
of  the  roots.  I  should  judge  they  stuck  np  80 
feet,  because  it  was  a  hemlot^  and  tore  np  an 
awfnl  pile  of  dirt." 

Barton  fnrtber  testified  In  part: 
"Well,  I  got  this  thi(^  wedge  and  drove  it 
In  BO  I  coold  slip  his  axe  out,  and  after  I  got 
his  axe  out  he  started  to  walk  down  the  tree; 
and  I  says,  'Stanko,  you  see  this  tree  has  got 
a  root  on  it  here,  and  she  is' —  Q.  (interrupt- 
ing) The  tree  has  got  what?  A.  A  root  on  It; 
and  I  says,  'When  it  is  sawed  off,  that  Is  going 
to  upset— *aU  hack.'  *  •  • » 

The  testimony  of  Evan  Yovovich,  as  in- 
terpreted, was  In  part  as  follows: 

"A.  He  was  right  with  him  (decedent),  only 
20  feet  distant  from  liim— 20  feet  distant  from 
where  he  was  killed.  •  •  •  He  says  he  saw 
his  cousin  there  sawing  the  timber,  there,  kind 
of  like  that.  There  was  two  together—  The 
Court:  Laying  side  by  side?  A.  Tes ;  and  he 
sawed  one  off,  and  he  went  on  the  other,  and 
he  sawed  over  on  this  aide,  and  cut  the  other 
side,  and  at  that  time  he  turned  around.  He 
was  woiking,  and  don't  know.  It  was  when 
be  heard  something  cra<^;  then  he  turned  his 
eye  to  him,  and  says  he  saw  him  and  the  axe 
flying  in  tiie  air." 

It  la  urged  by  connsel  for  defendant  that 
there  is  no  evidence  In  the  record  showing 
that  it  was  practicable  to  perform  the  work 
In  a  safer  way  tlian  the  means  employed. 
Counsel  candidly  state  in  their  brief  that, 
had  said  fact  been  shown,  the  case  might 
have  been  brongbt  within  the  provisions  of 
the  Employers*  LiaMlity  Act 

[1-3]  Section  1  of  the  act  provides  inter 
alia  that  generally  all  owners,  contractors,  or 
8ubc<mtractors,  and  other  persons  having 
charge  of  or  responsible  for  any  work  in- 
volving a  risk  or  danger  to  the  employes  or 
the  public,  shall  use  every  device,  care,  and 
precantlon  which  it  Is  practicable  to  use  for 
the  protection  of  life  and  limb.  The  appli- 
cation of  this  general  clause  of  the  statute 
is  not  a  new  question,  and  It  is  perhaps  prop- 
er to  state  that  the  matter  has  been  thor- 
oughly considered  by  the  court  at  different 
times.  In  Dunn  v.  Orchard  Land  &  Timber 
Co..  68  Or.  97,  at  page  101,  136  Pac.  872.  at 
page  873,  this  court  had  before  It  the  con- 


stmction  of  section  1,  and,  speaking  through 
Mr.  Justice  Burnett,  said: 

**Tbe  statute  exerts  Its  authority  against  'all 
owners  •  •  •  or  persons  whatsoever  engaged 
•  •  •  in  the  erection  or  operation  or  any 
machinery.'  It  thus  takes  cognizaDce,  not  only 
of  those  who  engage  in  building,  but  also  those 
who  operate  machinery;  and  where  it  declares 
that  'generally  all  owners,  contractors,  or  sub- 
contractors, and  other  persons  having  charge 
of,  or  responsible  for,  any  work  involvinc  a  risk 
or  danger  to  the  employes  or  the  public,*  it 
does  not  in  good  reason  restrict  the  benefits  and 
requirements  of  the  law  to  particular  persons 
mentioned  in  the  beginning  of  the  section,  but 
rather  enlarges  and  expands  the  scope  of  the 
act.  The  statute  lays  its  commands,  not  only 
upon  those  engaged  in  building  or  in  the  trans- 
mission and  use  of  electricity,  bnt  also  upon 
those  other  persons  included  in  lai^er  category 
set  out  in  the  last  clause  of  the  first  section.^' 

It  may  also  be  stated  that  the  general 
clause  of  the  statute  comprehends,  within  Its 
provislous,  acts  ctf  employers  having  cliarge 
of  or  responsible  for  work,  invcAving  &  risk 
or  danger  to  employ^  usually  termed  haz- 
ardous occupatlnia,  which  are  not  enumerat- 
ed In  the  first  part  of  the  section.  Baiha 
V.  Coos  Bay  Goal  ft  Fuel  Co.,  1^  Pac.  040, 
decided  June  29,  191S ;  Schulte  v.  Pac.  Paper 
Co.,  67  Or.  834,  185  Pac.  527,  136  Pac.  6; 
Waalljeff  v.  Hawley  Pulp  ft  Paper  Ca,  68  Or. 
487,  137  Pac.  755;  Helser  v.  Shasta  Water 
Co.,  71  Or.  566,  143  Paa  917;  Lang  v.  Gam- 
den  Inm  Works,  146  Pac.  964, 968.  It  appears 
that  the  decedent  left  no  widow,  lineal  heirs, 
ad(H>ted  children,  or  mother;  therefore,  by 
aection  4  of  the  act,  the  father  has  the  right 
to  maintain  the  action.  McFarland  v.  Ore- 
gon Glee,  a  Co.,  70  Or.  27, 138  Psc.  458,  462. 
The  question  as  to  whether  or  not  the  work 
conducted  by  an  employer  Involves  a  risk  or 
danger  to  the  employes  is  a  prc^r  one  to  be 
left  to  the  jury  as  a  question  of  fact  Schal- 
ler  V.  Pac.  Face  BrlcJi  Co.,  70  Or.  667,  139 
Pac.  913,  916. 

[4-8]  The  main  question  is  wliether  the 
evidence  in  this  case  brings  it  within  the  stat- 
ute. The  condition  of  the  trees  and  the  man- 
ner of  conducting  the  work  were  fully  ex- 
plained to  the  Jury  by  the  evidence,  and  It 
was  for  it  to  determine,  under  all  the  facts 
and  circumstances,  whether  every  practicable 
device  and  care  was  used  by  the  defendant 
To  a  jury  exercising  a  common  knowledge  of 
the  law  of  gravitation,  and  in  the  light  of 
the  experience  of  men  of  everyday  aftairs  In 
regard  to  the  work  to  cutting  trees,  the  evi- 
dence tended  to  show  that  the  defendant's 
foreman  or  head  bucker  neglected  to  use  any 
device,  care,  or  precaution  to  keep  the  30- 
foot  stump  In  the  position  In  which  It  was 
when  the  tree  was  marked  and  sawed,  or  to 
first  cut  the  tree  at  the  usual  place  near  the 
roots.  It  is  contended  by  counsd  for  defend- 
ant that  the  evidence  does  not  show  that  the 
work  could  have  been  done  in  a  safer  way, 
and  that.  In  order  to  bring  the  case  within 
the  scope  of  the  statute,  It  was  incumbent 
upon  the  plaintiff  to  produce  such  proof. 
This  was  plainly  disclosed  by  the  drcum- 
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atanoM  of  .tbe  ^pemOoaa,  If  biA  by  direct  eri- 
denoe.  The  deductions  to  be  drawn  from 
tbe  facta  and  drenmrtaneeg  dtecloaed  were 
a  pn^KT  matter  for  tbe  imj.  It  was  not 
neceasaiT  tor  wame  one  to  act  In  the  capacity 
of  an  expert  and  Inform  tbe  Jury  what  con- 
clusion Bbonld  bave  been  drawn  from  the 
deUneated  facts  and  drcnnutances.  Myers 
T.  Portland  By^  1^  ft  P.  Co^  68  Or.  S89,  138 
PacL  213;  Pnlitfer  t.  Berry,  87  He.  408,  32 
AH  966L  The  eridmee  of  baac  Barton,  fore- 
man, tbat  be  warned  tbe  defendant  to  be 
careful  and  not  get  hurt,  1ndl<*ated  that  from 
hie  view  there  was  special  danger.  The  tee- 
tlmony  In  the  case  tended  to  show,  and  the 
Jury  could  fairly  have  believed,  that  some 
precantl<»ui  were  necessary  In  marking  the 
tree;  that  no  experienced  woodsman  would 
hare  sawed  the  tree  while  In  such  position, 
30  or  35  feet  from  tbe  roots,  any  more  than 
an  experienced  axeman  would  have  cut  a 
standing  tree  that  stance  trom  the  ground, 
and  tbat  It  was  negligence  of  the  architei^ 
(tf  the  work,  the  head  backer,  to  so  direct  the 
timber  to  be  cut;  that,  acoordlug  to  com- 
mon parlance.  It  was  the  preparation  of  a 
trap  which  would  be  epnmg  when  the  tree 
was  cat  and  hnrl  tbe  employ^  Into  Oie  air, 
which  by  reasonable  and  practicable  inspec- 
tlon  and  precaution  could  and  should  have 
been  avoided;  tbat  the  work  was  hazardous 
and  Involved  a  ri^  and  dangv  to  tbe  em- 
pIoy&  We  hold  that  tbe  case  comes  within 
the  provisions  ot  the  statute,  and  that  it  was 
properly  submitted  to  the  Jury.  Witness 
Evan  Tovovlch  stated  that,  when  the  tree 
was  freed  from  the  weight  of  the  top,  of 
course  Qie  coots  and  stump  went  back  as 
nearly  into  place  as  the  displaced  earth 
would  p»mit.  Under  section  6  of  the  act, 
when  the  decedent  conformed  to  the  orders 
of  his  superior  aoandiug  to  his  doty,  the  re- 
sulting injury  was  not  his  fault  According 


BBPcrnnot  (Ob. 

to  Bectlon  2,  the  person  In  control  of  ttm 
work  waa  tiie  a«ent  of  tbe  raqHoyer. 

[7,  •]  Exceptions  were  taken  to  tbe  Instrne- 
tirais  given  to  the  Jury  vpoa  tbe  qnestSim  at 
damages.  Hie  court  instructed  the  Jury  in 
effect  to  take  the  average  eamfaigB  of  tte 
deceased  as  a  basis,  with  the  prospecttve 
years  that  be  would,  in  the  course  of  naturae 
live,  and  determine  from  tbat  how  madi 
be  would  save  during  tbat  time  which  would 
go  to  bis  heir  if  he  should  die,  inforndng 
them  that  It  d^iends  upon  the  indnstiT, 
eambig  c^d^,  fmgalltj,  and  saving  qual- 
ities ct  the  deceased ;  tbat  it  was  not  neees- 
saiT  fbr  tbem  to  consider  bow  <^  the  fiatber 
of  the  deceased  was,  but  how  modi  be  lost 
by  reason  ui  the  deoedenf  a  untimely  deatb ; 
that  they  should  not  take  into  oonslderatlMi 
the  wounds  to  his  feelings  nor  give  compen- 
sation for  tbe  pahi  and  suffering  that  nd^it 
have  been  inflicted  upon  the  rdatlve,  imt  es- 
timate the  financial  loss  suffered  by  the 
death.  Counsel  for  defendant  reqoested 
the  court  In  effect  to  Instruct  the  Jury  tbat 
the  measure  of  damages  was  limited  to  com- 
pensatory damages  or  what  damages  would 
compensate  plaintiff  for  his  loss  of  the  de- 
ceased. We  think  tbat  the  requested  Instrws 
tion  was  substantially  covered  by  the  charge 
giren  by  the  court,  and  that  the  Instructions 
were  In  substance  In  accordance  with  the 
ruling  in  l^ariand  v.  Ore.  Elec.  R.  Ga, 
supra,  and  UcClangberty  r.  Rogue  River 
Elec  Co.,  140  Pae.  64.  From  the  amount  of 
tbe  verdict  in  tbe  case,  it  does  not  appear 
that  tbe  instructions  of  the  court  as  to  the 
measure  of  damages  were  prejudicial  to  ttie 
deffflidant 

Finding  no  error  In  fbe  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed. 

UOORB,  a  J.,  and  BAKIN  and  HABBIS, 
J  J.,  concur. 
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STANDARD  riHB  INS.  00.  OF  HART- 
FORD. CONN..  T.  FISHBACK,  State 
Ids.  Oom'r.    (No.  12634.) 
(Sapreme  Gonrt  of  Washington.  Jaly  7,  191B.) 

1.  APPEAI,  AMD  EftROS  ^781  —  DSTBSHinA- 

TioN— Moot  Oaoes. 

Where,  pending  an  arawal  from  a  Judgment 
which  denied  plaintifF  an  injiuiction  restraining 
defendant  from  forfeitins  its  license  to  do  busi- 
ness in  the  state  under  luBurance  Code,  t  24  (3 
Bern.  A  Bal.  Code,  I  6069—24),  the  statute  was 
■nwndad  (t«ws  1915,  c.  177,  |  6),  and  the  pro- 
visions under  which  lorfeitnre  was  claimed  were 
eluninated,  the  appeal  will  be  dismissed ;  the 
case  being  moot. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Brrx>r,  Osnt  Dig.  H  «S-«0;  8122;   Dc&  Dig. 

2.  Dtidinok  «=>8^Pkisuuftiok8. 

It  will  not  be  presumed  Uiat  the  Insurance 
commissioner  will  seek  to  forfeit  insurer's  li- 
cense to  do  business  in  the  state  cm  ground*, 
eliminated  from  the  Btatnte. 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Cent  Dig.  I  lOe ;  Dec.  Dig.  «=>83.1 

D^mitmoit  2.  Appeal  £n»n  Superior 
Ooort,  Thwaton  Ooonty:  John  B.  MitdieU. 
Judge. 

Action  bj  the  SUndard  Fire  Insurance 
Company  of  Hartford,  Coon.,  against  H.  O. 
Fishbactc,  as  Insurance  CunmisslMier  frf  tbe 
State  at  Washington.  From  a  Judgmmt  for 
detoidant,  plaintiff  appeals.  DlsmlsKd. 

Remolds,  BallingMT  &  Hutson,  of  Seattle, 
for  appellant  W.  V.  Tanner  and  L.  U' 
TliompBDn,  both  of  Olympla,  for  reqKuident 

PER  CURIAM.  The  appellant  seeks  In 
this  action  to  enjoin  respondent  from  revok- 
ing its  license  to  do  business  In  this  state. 
The  lower  court  sustained  a  demurrer  to  tlie 
second  amended  complaint,  and,  the  appel- 
lant having  elected  to  stand  upon  such  com- 
plaint, a  Judgment  of  dismissal  was  mtered. 
BYom  such  Judgment  this  appeal  Is  prose- 
cuted. 

[1,2]  The  only  gnestlon  Involved  Is  the 
constitutionality  and  proper  construction  of 
section  24  of  the  Insurance  Code,  relating 
to  deposits  of  securities  by  foreign  Insurance 
companies.  8  Rem.  &  BaL  Code,  1  0059—24. 
This  section  was  considered  in  detail  by  this 
court  in  the  case  of  State  ex  rel.  Leach  v, 
Flshback,  79  Wash.  290, 140  Pac.  387.  While 
the  appellant  makes  some  contentions  whl<^ 
were  not  then  made,  we  find  it  unnecessary  to 
consider  these  cont^itlmis,  for  the  reason 
that,  since  this  case  was  snhmitted,  section 
24,  supra,  has  been  amended  by  section  6,  c. 
177,  Laws  of  1915.  The  threatened  action  of 
respondent,  here  sought  to  be  enjoined,  was 
based  upon  certain  provisions  of  the  statute 
which  were  eliminated  by  this  amendment 
Appellant  does  not  contend  that  the  enforce- 
ment of  that  portion  of  section  24  which  was 
left  unchanged  by  the  amendment  will  inter- 
fere with  its  rights,  and  the  court  will  not 


presume  that  the  respfflident  will  seek  to  tbt 
v(^e  appellant's  license  upon  grounds  which 
are  no  longer  In  the  statute.  The  (mly  ques- 
tion In  controversy  has  thus  become  moot 

The  rule  Is  well  settled  in  this  court  that 
we  will  not  ecmslder  cases  where  nothing  but 
moot  or  abstract  Questions  are  involved. 
Vollman  v.  Industrial  Workers  of  the  World, 
79  Wash.  102,  140  Pac.  337,  and  cases  cited. 

Following  this  practice,  the  appeal  will  be 
dismissed,  without  prejudice  to  the  rights  of 
the  appelant  to  bring  another  actim,  should 
defmdant  attempt  to  revoke  its  license  upon 
unauthorized  groonds.  Neither  pazfy  wlU  xe- 
cover  CDBtB. 


STATE  «x  rel.  IIUFFORD  v.  EDDINGS. 
(No.  12CS0.) 
(Supreme  Court  of  Waafaingtoa.   July  7,  191S.) 

1.  EuoTXONs  <g=>180  —  Ballots—Markimq — 

Under' Rem.  &  Bal.  Code,  g  4905,  providing 
that  in  the  canrass  of  election  an;  ballot  from 
which  it  Ib  impossible  to  determine  the  elector's 
choice  shall  be  void,  provided  that,  when  a  bal- 
lot is  sufficiently  plain  as  to  the  voter's  inten- 
tion, the  judges  of  election  shall  count  such 
part,  and  under  section  4027,  providing  that  no 
ticket  shall  be  lost  for  want  of  form  if  the  board 
of  Judges  can  determine  to  their  satisfaction  the 
person  voted  for,  where  a  ballot  was  marked 
with  a  cross  in  the  voting  square  to  the  right  of 
contestee's  name,  and  also  with  a  circle  in  soch 
square  to  the  rigbt  of  contestant's  name,  both 
parties  being  candidates  for  the  office  of  count}' 
clerk,  BU(^  ballot  was  a  vf  lid  vote  for  contestee. 

[Ed.  Note.— For  other  csbcb,  see  Elections, 
Cent.  Dig.  H  161-155,  157;  Dec  Dig.  ^180.] 

2.  Elbctions    €=>1!)4  — Ballots  — "Distin- 
GU18HINO  Maek"— Statute. 

Under  Rem.  &  Bal.  Code,  |  4014,  providhig 
that  BO  ballot  shall  bear  any  distinguishing 
mark,  where  a  ballot  was  marked  with  a  cross 
In  the  voting  sguare  to  the  right  of  contestee's 
name,  and  with  a  sero  in  such  square  to  the 
right  of  contestant's  name,  such  ballot  was  not 
invalid  as  trearing  marks  tending  to  distin- 
guish It 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  166.  167;  Dee.  Dig.  «s»l»4. 
For  otiier  deflaftions,  see  Wwds  and  Phrases, 

First  and  Second  Series,  Distiaguisbing  Mark.] 

Department  2.  Appeal  from  Superior 
Court,  Skamania  County;    W.  T.  Darch, 

Judge. 

Action  under  Rem.  &  Bal.  Code,  I  4941,  by 
Walter  G.  HutCord  against  Stark  M.  Eddings, 
to  contest  an  election.  Judgment  for  plalu- 
tlff,  and  defendant  appeals.  Reversed,  and 
cause  remanded,  with  directions. 

E.  E.  Shields,  of  Stevenson,  for  appellant 
W.  S.  Ilufford,  of  Portland,  Or.,  and  Miller 
&  Wilkinson,  of  Vancouver,  for  respondent 

ELLIS,  J.  This  Is  an  action  brought  un- 
der the  provisions  of  Reiu.  &  Bal.  Code,  t 
4041,  to  contest  an  election.  At  the  general 
elei^tlon  held  on  November  3,  1914,  the  con- 
testee, whom  we  shall  deslsnate  as  the  appel- 
lant, and  the  conte.'^tant,  whom  we  shall  des- 
ignate as  the  respondent,  were  opposing  can- 
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dldates  for  the  office  of  oounty  clerfe  for 
Skamania  connty.  Botb  of  their  names  ap- 
peared In  legal  form  upon  the  official  ballots 
for  use  in  the  several  election  predncta  of 
that  county.  The  precinct  election  boards  re- 
turned as  cast  for  the  appellant  450  votes, 
and  for  the  respMident  449.  The  county  can- 
vassing board  confirmed  this  count,  found 
the  appellant  elected,  and  a  certificate  of 
election  was  Issued  to  him.  The  respondent 
Instituted  this  contest. 

We  shall  not  discuss  the  sufficiency  of  the 
pleadings  to  present  an  issue  warranting  a 
recount  of  the  ballots,  since  it  was  stipulat- 
ed in  open  court  at  the  trial  below  that  all 
of  the  ballots  cast  In  the  county  might  be 
produced,  and  a  recount  made  in  open  court 
of  the  ballots  cast  for  the  respective  parties 
for  the  office  of  coupty  derk.  By  this  stipu- 
lation the  parties,  of  course,  waived  any  in- 
sufficiency in  the  pleadings.  Pursuant  to  this 
stipulation  the  court  recounted  the  ballots, 
rejecflng  one  aa  Illegal  and  void.  On  the  re- 
jected ballot,  which  is  in  evidence  as  an  ex- 
hibit, in  the  square  to  the  right  of  the  name 
of  the  appellant,  designated  as  the  place  for 
marking,  appears  a  cross,  thus  In  the 
corresponding  square  to  the  right  of  the  name 
of  the  re^oDdent  appears  a  zero  mark,  thus 
[q].  Like  marks  are  ^mllarly  placed  with 
reference  to  the  respective  names  ot  two  or 
three  of  the  opposing  candidates  for  other 
offices.  Otherwise  the  ballot,  so  far  as  mark- 
ed at  all,  is  marked  regularly,  with  the  cross- 
es in  the  squares  to  the  right  of  the  names 
of  the  candidates  voted  for.  The  rejection 
of  this  ballot  resulted  in  a  tie.  The  court, 
so  finding,  entered  Judgment  canceling  the 
appellant's  cerUflcate  of  election,  and  order- 
Ing  the  contest  to  be  decided  by  lot,  as  pro- 
vided by  the  statate  in  such  cases.  This  ap- 
peal followed. 

No  question  being  raised  as  to  the  ooimtli^ 
et  any  other  Imllot  than  the  one  above  re- 
ferred to,  the  sole  auction  mnsented  for  onr 
determination  is  whether  the  n^ected  ballot 
should  have  been  counted  for  the  appellant 
The  question  presuits  two  aspects:  (1)  Is 
the  ballot  void  for  uncertain^  in  exjweBslng 
the  voter's  choice  t  (2)  Do  the  zero  marks 
constitute  sach  dlsttngnlShing  marks  as  to  in- 
validate the  balloti  Both  of  these  questions 
have,  in  effect,  been  answered  in  the  nega- 
tive by  our  own  decMons. 

In  State  ex  tel.  Orr  v.  Fawcett,  17  Wash. 
188,  49  Pac.  346,  the  trial  court  rejected  38 
ballots  because  the  cioaa  was  placed  to  the 
left  instead  of  the  right  ot  the  names  of  the 
persons  voted  for.  It  rejected  some  30  bal- 
lots for  various  irregular  markings,  of  wbidi 
the  following  are  given  in  the  opinion  as  sam- 
ples: On  one  the  cross  was  placed  to  the 
right  of  the  name  of  Fawcett  for  mayor  and 
to  the  right  of  each  of  certain  candidates  for 
other  offices.  Horizontal  black  pencil  lines 
were  drawn  through  the  names  of  Orr  for 
mayor  and  through  the  names  of  oi^)osing 
candtdates  for  the  other  of&cea.   Upon  that 


part  of  the  ballot  providing  for  voting  for 
and  against  certain  amendments  to  the  dty 
charter  ten  long  heavy  lines  In  blue  pencil 
were  drawn.  Another  of  these  ballots  was 
marked  with  crosses  to  the  right  of  the  name 
of  Fawcett  for  mayor  and  to  the  right  of  the 
names  of  certain  candidates  for  other  of- 
fices, and  a  straight  lead  pencil  mark  was 
drawn  through  the  names  of  the  respective 
opposing  candidates.  Others  of  these  ballots 
were  marked  with  two  crosses  to  the  right  of 
the  names  of  Fawcett  and  those  of  certain 
other  candtdates,  and  two  crosses  to  the 
right  of  each  place  provided  for  voting  for 
the  charter  amendments.  This  court  held 
that  all  of  the  foregoing  ballots  were  improp- 
erly rejected  by  the  trial  court  and  should 
have  been  counted.  It  also  appears  that  B<Mne 
27  ballots  were  variously  marked  with  words 
which  the  trial  court  held  to  be  distinguish- 
ing marks  invalidating  the  ballot  Four  of 
these  are  described  in  the  opinion.  One  was 
marked  with  two  crosses  about  1^  inches 
apart  to  the  right  of  the  name  of  Fawcett, 
and  single  crosses  to  the  r^ht  of  the  names 
of  certain  other  candidates  and  in  the  plac- 
es provided  for  voting  for  some  of  the  charter 
amendments.  Following  others  of  the  amend- 
ments was  the  word  "No,"  written  in  pen- 
cil, and  to  the  right  of  that  a  cross  mark. 
Following  one  of  the  amendments  appeared 
tbe  words,  "Don't  want  any  king."  Another 
of  the  ballots  had  tbe  word  "Rats"  written 
on  the  proposed  amendments.  Two  others 
had  written  in  the  margin  names,  presum- 
ably of  the  persons  voting  them.  Touching 
these  27  ballots  this  court  said: 

'These  four  baliote,  we  think,  were  properly 
excluded  by  the  court,  for  the  words  written 
were  not  so  written  with  any  intention  on  the 
part  of  the  elector  to  express  Us  choice  of  a 
candidate.  They  were  not  honest  mistakes,  and 
showed  a  frivolous  and  wanton  disposition  on 
the  part  of  the  elector  to  disregard  the  election 
laws.  The  rest  of  the  ballots,  however,  under 
this  finding,  we  think  were  erroneously  rejected. 
The  words  or  signs  which  tbe  court  objected  to 
were  generally  the  word  'No'  after  amend- 
ments, or  'For'  after  amendments,  or  'Against,* 
or  'T^,'  and  pencil  lines  which  were  evidently 
made  with  the  intention  of  making  plain  the 
expression  of  the  voter.  One  ballot  had  a  cross 
to  tbe  right  of  tbe  name  *Fawcett*  and  a  cross 
to  tbe  right  of  'Orr,'  and  tbe  cross  to  the  right 
of  Orr  was  penciled  over  and  obliterated,  xbis 
was  ballot  164,  and  the  finding  was  that  the 
cross  was  made  to  the  right  of  each  of  the 
words  'Fawcett,'  'Ovington,'  'Hetcalf,*  'Quevli,' 
and  'Watson,*  and  that  an  *X'  was  made  to  the 
right  of  the  words  'BMward  S.  Orr,'  and  after- 
wards obliterated  by  having  pencil  marka  run 
over  and  drawn  through  the  same.  The  evi- 
dent intention  ot  the  voter  was  to  correct  a 
mistake  which  he  had  made  in  putting  the  cross 
to  the  right  of  Orr,  Instead  of  Fawcett  We 
think  the  contention  of  the  appellant  should  be 
sustained  that  fifteen  of  these  rotes  abouJd  have 
been  counted  for  Fawcett  and  eight  for  Orr,  and 
that  Fawcett  should  therefore  have  an  addition- 
al credit  of  seven  votes." 

The  court  quotes  as  controlling  sections 
391,  401.  and  413  of  Hill's  Code.  They  are 
the  same  as  found  in  our  present  Fctatute. 
Reading  by  section  numbers  fnun  Rem.  & 
BbL  Code,  they  are  as  foUovs; 
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"S«e.  490S.  In  the  canvass  of  Hie  Totee,  any 

ballot  Or  parts  of  a  ballot  from  which  it  is  im- 
possible  to  determine  the  elector's  choice  shall 
be  void  and  shall  not  be  counted :  Provided, 
that  when  a  ballot  i«  sufficiently  plain  to  gather 
tfaerefrom  a  part  of  the  ▼oter'a  intention,  it 
shall  be  the  duty  of  the  Judges  of  election  to 
count  such  part" 

"Sec  4914  Tbe  Totlng  shall  be  by  ballot  No 
ballot  shall  bear  any  impression,  deTice,  color, 
or  thing  de!;ignated  to  distingulsb  such  ballot 
from  other  legal  ballots,  or  whereby  tbe  same 
may  be  known  or  designated.   •  • 

"Sec.  4927.  •  •  •  but  no  ticket  shall  be 
lost  tor  want  of  form,  or  mistake  in  initials  of 
names,  if  the  board  of  judges  can  determine  to 
their  satisfaction  the  person  voted  for  and  the 
office  intended." 

The  court  then  says: 

"It  will  therefore  be  seen  that  oar  statate  Is 
very  different  from,  and  liaa  more  Carefully 
guarded  the  rights  of  electors  by  making  provi- 
sion for  mistakes  which  are  necessarily  Incident 
to  this  system  than,  the  statutes  of  some  of  the 
other  states.  Whatever  may  be  said  of  the 
Australian  systrai.  a  gtanoe  at  the  ballot  at  a 
general  election  is  sufficient  to  convince  any  one 
that  it  is  not  an  easy  thing  for  a  person  of 
common  understanding  to  intelligently  and  with- 
out great  chanoe  of  mistake  express  his  wish. 
A  person  accustomed  more  to  the  plow  or  the 

Elane  than  to  the  pen  would  almost  certainly 
e  confused  when  he  was  ushered  into  a  dark 
booth  with  this  ticket  with  its  multifarious 
provisions  and  its  Immense  dimensions  spread 
out  before  him.  Indeed,  It  is  probable  that  the 
most  careful  business  man  who  has  been  ac- 
customed to  perusing  and  executing  documents 
of  a  busiaess  character  will  have  grave  misgiv- 
ings as  to  the  correctness  of  his  vote  when  he 
leaves  the  booth.  And  to  hold  that  every  mis- 
conception of  the  printed  directions  of  the  law 
would  deprive  an  elector  of  his  vote  would  cer- 
tainly be  a  holding  sot  within  the  contemplation 
.of  tiie  Legislature  which  passed  the  statute  we 
have  just  mentioned,  for  it  has  been  careful  to 
provide  that  when  a  ballot  is  sufficiently  plain 
to  gather  therefrom  a  part  of  the  voter's  inten- 
tloD,  It  shall  be  the  duty  of  the  Judges  of  elec- 
tion to  count  such  part  The  whole  is  composed 
of  parts,  and,  if  It  is  tbe  duty  of  the  fudges  of 
the  election  to  count  a  part  when  the  intention 
in  relation  to  such  part  can  be  ascertained,  it 
follows  that  tbey  most  coimt  the  whole  ballot 
when  the  intention  in  lektion  to  «U  of  the  parts 
CUI  be  ascertained." 

After  a  lenKthy  and  exhaustive  discnaslott 
of  the  autboritiea  from  other  states  the  court 
concludes  qnotliig  from  tbe  decision  of 
tlie  Supreme  Court  of  Nebraska  in  Waggoner 
T.  Russell,  84  Neb.  116,  61  N.  W.  46S,  the  fol- 
lowing, as  a  statement  of  the  ctnrect  rule 
under  our  statute: 

"It  is  not  every  mark  by  means  of  which  a  bal- 
lot mieht  subsequently  be  identified  which  is  a 
violation  <tf  the  sUtute.  The  mark  prohibited 
by  law  is  such  a  one^  whether  letteis,  figures, 
or  characters,  as  shows  ao  intention  on  the  part 
of  the  voter  to  distinguish  his  particular  Bal- 
lot from  others  of  Its  class.  *  •  •  The  fact 
that  a  number  of  ballots  are,  without  any  evi- 
dence of  a  fraudulent  intention  on  the  part  of 
the  voters,  distinguishable  from  others  cast  at 
the  same  polling  places,  as,  for  instance,  mark- 
ed with  a  pencil  or  with  ink  of  a  different  color, 
does  not  bring  them  within  either  the  letter  or 
B^it  of  the  statute." 

We  have  discussed  this  case  thus  folly  be- 
cause the  defective  ballots  there  counted  and 
those  rejected  so  apUy  illustrate  the  rule  of 
Intention  there  annoonced. 


In  State  ex  rel.  Hyland  t.  Feto',  21  Wash. 
243,  67  Pac.  814,  this  court,  citlns  the  de- 
cision in  the  Fawcett  Case,  said: 

"In  the  case  last  cited  we  held  that  it  is  not 
every  mark  by  means  of  which  a  ballot  might 
subsequently  be  identified  which  is  a  violation  of 
the  statute;  that  the  mark  prohibited  by  law 
is  such  a  one,  whether  letters,  figures,  or  char- 
acters, as  shows  an  intention  by  the  voter  to  dis- 
tinguish bis  ballot  from  others  of  its  class,  or 
some  willful  or  wanton  disregard  of  the  election 
laws." 

[1,2]  A  reading  of  the  statutes  above  quot- 
ed clearly  supports  the  rule  of  intention 
laid  down  In  the  Fawcett  Case  and  followed 
in  the  Peter  Case  aa  the  correct  criterion  by 
which  to  determine  whether  a  ballot  im- 
properly mariced  shall  be  rejected  or  counted. 
It  is  too  clear  for  argument  that  the  statute 
intends,  as  these  decisioos  hold,  that  If  the 
intention  of  the  voter  to  cast  his  vote  for  a 
given  candidate  can  be  reasonably  determin- 
ed by  an  Inspection  of  tbe  ballot,  It  must  be 
so  cotinted,  and  that,  before  a  ballot  Irregu- 
larly marked  can  be  rejected  as  bearing  an 
Illegal  distinguishing  mark.  It  must  reason- 
ably appear  from  tbe  face  of  the  ballot  that 
the  voter  Intended  the  irregular  marks  as 
distinguishing  marks  or  made  them  In  will- 
ful disregard  of  the  law,  and  not  as  mere 
corrections  or  as  further  showing  his  choice 
as  between  candidates  In  addition  to  the 
statutory  cross.  Judged  by  this  rule  of  In- 
tention, there  can  be  no  question  that  the  re- 
jected ballot  Bbonld  have  been  counted  for 
the  appellant.  The  intention  to  vote  for  the 
appellant  Is  plain  on  its  face.  The  zero  mark 
opposite  the  name  of  the  respondeut  was 
clearly  Intended  merely  to  emphasize  that 
Intention.  It  cannot  be  reasonably  gathered 
from  an  Inspection  of  the  ballot  that  the 
zero  marks  were  placed  upon  the  ballot  for 
any  other  purpose.  They  were  never  In- 
tended as  dlaUngulshing  marks.  To  discard 
this  ballot  after  having  directed  the  counting 
of  many  ballots  much  more  distinctively 
marked  in  the  Fawoett  Case  would  smack 
of  caprice. 

The  judgment  Is  reversed  and  the  cause  is 
remanded,  with  direction  to  restore  to  the 
appellant  his  certificate  of  eleeUm- 

MORRIS,  G.  J.,  and  FOUiERTON,  GROW, 
and  CHADWICK,  JJ.,  concur. 


JENNINGS  V.  SWABTZ.   (No.  11S61.) 

(Supreme  Court  of  Washington.    June  30, 
1915.) 

1.  BANKBtmrcT  «s>140— Conditional  Sai*- 

RbpOBSESSION— TXTLC 

The  seller  under  a  contract  of  conditional 
sale,  valid  as  between  himself  and  the  buyer, 
who,  in  compliance  with  the  contract,  repossess- 
ed the  property  prior  to  any  creditor's  lien 
thereon,  and  to  the  seller's  bankruptcy  and  to 
the  election  of  the  trustee  in  benkruptcy,  re- 
gained whatever  interest  he  had  in  tbe  property. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Ont  Dig.  II  198,  199,  219,  229 ;  Dec.  Dig. 
^14(».] 
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2.  Ghatth.  Mobtoaoes  «»6— "Gortbaot  ot 
Conditional  Sale"  DisixNaimHXD. 

A  contract  of  conditional  sale  asaerts  the 

legal  title  as  against  the  presumption  of  pos- 
session, while  a  chattel  mortgage  evidences  a 
lien  against  the  legal  title. 

[Sd.  Tfote.— For  other  cases,  see  Chattel 
Mortgages,  Gent.  Dig.  U  23-il;   Dec.  Dig. 

3.  SALBa  «ss>47&-C!oNDmoNAi.  Salb— Title 

OF  BCTEB. 

A  buyer  not  complying  with  the  contract 
of  conditional  sale  acquires  no  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  Si  1407-1410;  Dec.  Dig.  «s»476.] 

4.  Bankbuptot  «=»140— Tbdstkb— Titu:. 

A  trustee  In  bankruptcy  obtained  no  more 
interest  in  the  property  bought  by  the  Iwnkrupt 
under  a  contract  of  conditional  sale  than  the 
bankrupt  had  at  the  time  of  the  adjudication. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S8  188.  199,  219.  226;  Dee.  Dig. 

6.  Saus  «S»474-<30NTinTONAI.  fUXMB—Vm- 

IKO  or  CONTBACT— "ObEDITOB." 

"Creditors,"  within  Rem.  &  Bal.  Code,  S 
3670,  making  conditional  sales  absolute  as  to 
subsequent  i^editors  in  good  faith,  where  the 

ttroperty  is  placed  in  the  buyer's  poesessioDj  un- 
eas  a  memorandum  of  sale  is  filed  as  provided, 
include  only  those  who  have  acquired  some 
judgment  or  lien,  and  do  not  include  general 
unsecured  creditors  extending  credit  without 
knowledge  of  delivery  or  poBpeorion  of  the 
property. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S§  1391-1402;    Dec  Dig.  <S=»474. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Creditor.] 

FuUertop  and  Chad  wick,  JJ^  dissenting. 

Bhi  banc.  On  rehearing.  Former  opinion 
orerruled,  and  judgment  affirmed. 

Foe  former  cqHnlon,  see  82  Waeb.  209, 
144  Pac.  39. 

MOUI^,  J.  After  fbB  original  o|^<m  was 
filed  in  tbla  case,  a  rehearing  was  granted, 
and  a  reargument  was  bad  to  the  whole  conrt 
sitting  en  banc:  Hie  original  opinion  will 
be  found  in  82  Wash,  beginning  at  page 
209, 144  P&Q.  30.  The  facts  th«;^  stated  are 
substantially  correct  0^  record  shows  that 
the  vendor  of  the  boiler  In  qnestltm  retook 
possession  of  the  boUer  in  December,  1012, 
Instead  of  February,  1013,  as  thereto  stated. 
Upon  this  auestlon  the  trial  court  found: 

"That  after  the  said  default  in  payment  and 
said  election  by  the  vendor  to  terminate  said 
contract,  and  prior  to  the  filing  of  petition  in 
banlcruptcy  of  the  said  Pacific  Coast  Glass  Com- 
pany, a  corpocation,  and  prior  to  the  election 
of  the  plaintiff'  herein  as  trustee  of  the  said 
bankrupt  estate,  and  prior  to  the  said  trustee 
taking  possession  of  any  of  the  property  of  the 
said  Pacific  Coast  Glass  Company,  the  defend* 
ant  herein,  in  compliance  with  the  terms  of  said 
conditional  sale  contract,  took  nossession  of  said 
bolter,  and  has  been  since  said  date  and  now  Is 
in  possession  thereof." 

In  the  former  opinion  we  rested  our  de- 
cision solely  upon  the  point  that  the  condi- 
tional bin  of  sale  mentioned  was  void  be- 
canse  it  was  not  signed  by  tbe  vendor,  as 
the  statute  provides.  We  are  now  satisfied 
that  it  was  not  necessary  to  pass  upon  the 


validity  of  the  conditional  sale  contract,  as 
affected  by  creditors  of  the  vendee,  because 
the  conditional  sale  was  rescinded,  and  pos- 
session of  the  property  was  retaken  by  the 
vendor  before  any  right  or  lien  of  creditors 
attached. 

[1,  2]  Hie  ralidity  of  the  sale,  therefore,  as 
between  the  original  parties  to  It,  must  con- 
trol the  decisicm.  As  noted  above,  the  prop- 
erty was  sold  to  the  Pacific  Coast  Olass  Com- 
pany upon  conditional  sale  in  August,  1012. 
Thereafter,  in  December,  1012,  on  account 
of  default  in  payment,  the  vendor  retook 
possession  of  the  prt^rty  before  the  Pacific 
Coast  Glass  Company  was  declared  bankrupt, 
and  before  a  receiver  or  trustee  In  bank- 
ruptcy was  elected.  This  court  has  many 
times  held  that,  where  contracts  of  this  kind 
are  void  as  between  the  vendor  and  creditors 
of  the  vendee,  yet  as  between  the  vendor  and 
the  vendee  such  contracts  are  valid.  Wat- 
son V.  First  National  Bank  of  Clarkston,  82 
Wash.  05,  143  Pac.  451;  Seoor  v.  Cose,  14S 
Pac.  56;  Malmo  v.  Washington  R.  &  F.  Oo^ 
70  Wash.  634,  140  Pac.  560;  Heal  v.  £^ran^, 
etc.,  Co.,  71  Wash.  225,  128  Paa  211. 

In  the  Mai  mo  Case,  in  discussing  tbe  dif- 
ference between  a  chatbd  mortgage  and  a 
conditional  sale  contract,  we  said : 

"The  one  instrument  evidences  a  lies  against 
the  legal  title ;  the  other  is  the  assertion  of  the 
legal  title  as  against  tbe  presumption  of  posses- 
sion. The  purpose  of  requiring  a  publ^  record 
in  both  cases  is  the  same,  so  Car  as  the  rights 
of  creditors  are  concerned;  that  is,  to  prevent 
the  one  in  possession  of  the  property  from  pledg- 
ing it  to  secure  the  debt  ot  one  creditor  and 
then  using  it  as  an  unincumbered  asset  to  Incur 
other  obligations.  As  between  the  parties  them- 
selves, there  is  no  distinction  between  the  two 
instruments,  in  that  the  failure  to  record  does 
not  disturb  the  rights  of  the  immediate  parties." 

And  In  the  Secor  Case,  where  there  was  a 
conditional  sale  contract  which  had  not  been 
filed  within  time,  or  at  all,  we  said: 

"Some  contention  is  made  by  counsel  for  ap- 
pellants, seemingly  rested  upon  the  theory  that 
appellant  Gadbaw's  rights  have  been  secured,  as 
he  claims  them  here,  by  the  failure  of  respon<t- 
ent  to  file  in  the  office  of  the  county  auditor  the 
conditional  sale  contract,  and  by  Oadbaw  be- 
coming a  subsequent  creditor  in  ^ood  faith  of 
Luther  and  Mitchell.  We  are  qvate  tmaUe  to 
see  that  these  facts  are  of  any  avail  to  appel- 
lants here.  These  facts  show  nothing  more 
than  that  the  sale  of  the  mill  to  Luther  and 
Mitchell  became  in  law  an  absolute  instead  of  a 
conditional  <»ie,  as  to  subsequent  creditors  in 
good  faith.  But  this  did  not  prevent  Luther 
and  Mitchell  returniug  the  mill  to  respondent 
in  payment  of  tbe  balance  due  upon  tbe  purchase 

firice  thereof,  even  though  they  thereby  pre- 
erred  respondent  as  a  creditor,  in  tbe  absence 
of  the  value  of  the  mill  at  that  time  being  in  ex- 
cess of  tbe  balance  due  upon  the  purchase  price, 
or  some  other  element  of  bad  faith  or  fraud  en- 
tering into  the  transaction." 

And  in  the  Watson  Case,  supra,  vrtkltih  was 
a  chattel  mortgage  case,  we  said: 

"A  chattel  mortgage  not  recorded  as  required 
by  stAtute,  while  void  as  to  creditors  who  have 
acquired  some  form  of  lien  upon  the  mortgaged 
property,  is  nevertheless  valid  as  between  the 
mortfiagor  and  the  mortgagee." 
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And  So  In  tUB  case  the  co&dltioiml  sale 
CMitract  VIS  clearly  valid  as  betwem  the 
original  vendor  and  the  vendee;  and  wb^ 
the  vendor,  In  compliance  with  that  contract, 
retook  possession  of  the  proper^  prl<Hr  to 
the  time  when  any  creditor  obtained  a  spedflc 
lien  thereon,  and  prior  to  the  time  the  vendee 
was  declared  a  bankmpt,  and  prior  to  the 
time  of  the  election  of  the  trustee  In  bank- 
ruptcy, the  voMlor  thereupon  regained  what- 
ever Interest  he  bad  In  the  propwty. 

fl,  4]  The  rmdee  never  compiled  wtUi  the 
contract  of  imrebase,  and  therefore  did  not 
acquire  title.  Hie  tmstee  in  bankruptcy  ob- 
talued  no  more  Interest  in  the  boiler  than  the 
vendee  had  at  the  time  of  the  adjudication 
in  bankruptcy. 

[S]  Upon  this  reihearing  we  are  urged  by 
the  appellant  to  reverse  our  rulings  in  Wat- 
son  V.  First  National  Bank  of  Olarkston, 
Malmo  V.  Washington  R.  &  F.  Oo.,  and  other 
cases,  where  we  hcdd  that  the  word  'V»edl- 
tots,"  used  in  our  statute,  means  those  only 
who  have  acquired  some  fwm  of  lien;  and 
we  are  urged  to  hold  that  the  word  "credi- 
tors'' refers  to  all  creditors,  without  re^rd 
to  whether  they  have  acquired  spedflc  Hens 
CT  not  We  are  satlsfled  that  our  holding 
in  those  cases  Is  in  accor^nce  with  tbe 
great  weight  of  authority,  and  decline  to 
enter  upon  a  further  dtecnsslon  of  that  ques- 
tion. 

For  tbe  reasons  hereinabove  stated,  'the 
judgment  Is  affirmed. 

HOLCOBIB,  J.  1  concur  In  the  result 
herein,  but  dissent  from  tbe  holding  based 
on  the  mllnga  In  tbe  Watson  and  the  Malmo 
Cases,  cited,  that  tbe  word  **credltor8,"  as 
used  in  tbe  statute  on  oonditltmal  saies  con- 
tact, means  "Hen  creditors." 

MOBJtIS,  a  J.,  and  DLI/IS,  MAIN,  CROW, 
and  FARKSIB.  JJ.,  concur. 

FULLERTON,  J.  (dissenting).  On  the 
hearing  of  this  cause  before  the  department, 
two  questions  only  were  presented  for  deci- 
Blon,  namely:  The  validity  of  the  condition- 
al sale  contract  as  to  tbe  creditors  of  the 
vendee,  and  the  value  of  tbe  boiler.  It  was 
assumed  without  question  by  both  sides  that^ 
if  the  contract  was  void  as  to  creditors  (tbat 
la  to  say,  was  not  elgoed  by  both  tbe  vendor 
and  vendee),  the  retaking  of  the  boiler  by  the 
vendor  was  wrongful,  and  recovery  could  be 
had  by  tbe  trustee,  in  bankruptcy.  This  la 
made  clear  by  a  mere  cursory  examination  of 
the  briefs  of  counsel.  The  appellant  stated 
the  contentions  thus: 

"We  will  conteat  ourselves  witli  discussing 
the  various  assignments  of  errcw  under  two  gen- 
eral heads.  We  will  first  discuss  the  validity  of 
the  alleged  conditional  sale  contract  (Defend- 
ant's Exhibit  1).  Second,  we  wUl  discuss  the 
only  qneatioD  of  fact  in  tbe  case,  namely,  the 
value  of  the  hoiler.  The  evidence,  clearly  ahowed 
without  contradiction  that  the  contract  upon 
which  the  defendant  relied  to  establish  a  reser- 
vftHon  of  title  in  Iiim  was  not  signed  by  th«  de- 
fendant in  any  manner  whatsoever.  In  fact»  it 


is  admitted  by  stipulation  of  connsel  tliat  tlie 
mly  place  where  the  defendant's  name  appears 
in  the  instrument  at  all  is  in  the  body  of  the 
Instrument  in  which  he  is  described  as  the  party 
of  the  first  part,  and  in  that  instance  the  name 
is  printed  as  a  part  of  the  regular  printed  form. 
The  first  question  is  one  of  law,  mvolving  the 
construction  of  section  8670,  Item.  &  Bal.  Code, 
relating  to  conditional  sale  contracts.  Plain- 
tiff contends:  First,  that  tbe  instrument  is 
void  as  to  all  parties,  and  that  it  is  a  mere  offer 
and  not  a  contract ;  and,  secondly,  if  not  abso- 
lutely void,  then  void  as  to  sutnequent  creditors 
In  good  fitith  under  the  statute  for  the  -reason 
that  tbe  vendor  did  not  sign  the  instrument." 

The  respondent  stated  them  in  the  follow- 
ing language: 

"The  appellant's  counsel  brought  this  action 
upon  the  theory,  which  they  are  still  urging  up- 
on this  court,  that  the  conditional  sale  contract 
(Defendant's  Exhibit  1)  was  not  'signed  by  the 
vendor  and  vendee,'  as  required  by  statute,  but 
tiiat  it  was  signed  by  the  vendee  only.  This 
respondent  contends  that  the  conditional  sale 
contract  was  in  all  respects  a  contract  of  sale, 
and  tbat  the  vendor's  name  printed  at  tbe  top 
thereof,  as  party  of  tbe  first  part,  with  the  form 
filled  in  by  the  vendor,  tbe  contract  signed  at  tbe 
bottom  by  the  vendee,  the  same  then  Hied  by  tbe 
Vendor  within  10  days  after  the  taking  of  pos- 
session of  tbe  boiler  by  the  vendee,  constituted 
a  ccHnplianoe  with  tlie  state  statute.  In  ochw 
words,  the  act  of  the  vendor  In  placing  his 
name,  under  which  be  was  doing  business  as  a 
Bole  trader,  at  the  top  of  this  contract,  even 
tliough  he '  caused  it  to  be  printed  thereon.  It 
being  the  form  which  he  bad  prepared  for  the 
purpose  and  which  he  bad  filled  In  and  adapted 
to  the  particular  sale,  he'  having  delivered  tbe 
property  and  then  tmmediateiy  filed  the  said 
conditional  sale  contract  for  record  in  the  prop- 
er county  within  10  days,  constituted  a  sign- 
ing of  tbe  lastrumoit,  within  the  meaning  of 
the  statotBt  and  was  a  compliance  witii  the 
wording,  reason,  and  spirit  of  the  law." 

And  the  condu^UDg  part  of  the  reajKmd- 
ent's  brief  Is  as  follows: 

"Respondent  snlmilts  tbat  tbe  detiWon  ct  lite 
court,  ooth  upon  the  point  that  respondent  had 
signed  the  contract  or  sale  and  that  the  boiler 
was  of  the  value  of  $200  at  the  time  tbat  it  was 
retaken.  Is  right  and  just,  end  that  ttie  judgment 
should  be  aflbmed." 

The  arguments  of  counsel  at  the  bar  follow- 
ed the  positions  as  thus  outlined.  Nowhere 
was  It  coptended,  or  even  remotely  sn^sted, 
that  the  "validity  of  tbe  conditional  sale  con- 
tract, as  afCected  by  creditors  of  the  vendee," 
was  not  in  any  manner  involved.  The  de- 
partment, assuming  that  the  arguments  em- 
braced the  entire  Issue,  decided  the  first  ques- 
tion presented  adversely  to  tbe  eoutentlou  ot 
the  respMident,  and  the  second  question  ia 
accordance  with  their  contention,  reversing 
the  trial  court  only  as  to  the  first  contention. 

The  question  on  which  tbe  majority  now 
rests  the  dedsion  is  therefore  a  question  not 
brought  before  the  court  on  the  first  hearing, 
but  is  a  new  question  presented  for  the  first 
time  in  the  petition  for  rehearing.  The  ap- 
pellant makes  tbe  objection  that  the  change 
of  front  comes  too  late;  that  the  respond- 
Mit  cannot  now,  after  he  has  submitted  his 
cause  to  the  decision  of  the  court  on  one 
questioQ,  and  has  met  with  defeat  upon  that 
question,  reverse  his  position  and  have  ths 
cause  determined  upon  another  and  entirely 
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different  qvestioiL  Tbe  majorltr  do  oot  an- 
swer or  oommoit  upon  this  obJecUon,  al- 
though It  seems  to  me  that  It  but  Invokes  a 
well-settled  principle  ot  appellate  practice, 
and  a  principle  to  which  we  have  adhered 
from  the  earliest  times. 

In  I^barger  v.  State,  2  Wash.  662,  27  Pae. 
449, 1029,  the  appellant,  after  the  cause  bad 
been  submitted  and  determined,  filed  a  peti- 
tion for  rehearing  founded  upon  an  alteged 
Imperfection  In  the  transcript,  and  for  leave 
to  be  beard  upon  the  amended  record.  Tbe 
court  denied  the  relief,  saying  that: 

"  ♦  ♦  •  Public  policy  will  not  allow  cases  to 

be  tried  by  piecemeal.  It  cannot  allow  an  ap- 
pellant to  rest  his  case  on  certain  points  of  the 
record,  and,  if  be  fail,  to  try  liis  case  on  an- 
other and  different  record." 

To  the  same  effect  are  State  ex  reL  Aher- 
netfay  r.  Moss,  13  Wash.  42,  42  Paa  622,  43 
Pac.  373;  State  t.  Harding,  20  Wash.  666, 
56  Pac.  399,  929;  State  ex  reL  Milwaukee 
Term.  R.  Co.  t.  Superior  Court,  64  Wash. 
365,  108  Pac  469,  104  Pac.  175;  King  v. 
Upper,  67  Wash.  130,  106  Pac.  612.  11^5,  31 
L.  R.  A.  (N.  S.)  606.  The  poslUou  of  the 
court  Is  well  summed  up  In  the  case  of  State 
ex  rel.  Bifilwaukee  Term.  R.  Oo.  v.  Superior 
Court,  in  the  following  words: 

"The  respondent  has  filed  a  petition  for  a  re- 
hearing en  banc^  wherein  it  seeks  to  raise  the 
qaestimi  that  the  condemnation  sought  is  for  a 
private  and  not  a  public  use.  This  question 
was  not  raised  either  in  the  original  briefs  or 
in  the  oral  argument,  and  was  not  considered  by 
the  court  The  questions  urged  by  the  respond- 
ent were:  (1)  That  the  relator  is  not  a  railroad 
corporation,  within  the  meaning  of  the  eminent 
domain  statute;  (2)  that  the  property  sought 
to  be  condemned  was  already  devoted  to  a  pub- 
lic use ;  and  <3)  that  there  was  not  a  suSdent 
showing  of  necessity  of  appropriation.  We  can- 
not saoctioQ  the  practice  of  permitting  new 
questiima  to  be  raised  in  a  petition  for  rehear- 
ing. *It  is  the  policy  of  the  law  to  require  par- 
ties to  present  all  questions  in  the  briefs  origi- 
nally filed,  and  not  to  permit  new  points  to  be 
made  in  the  petition  for  a  rehearing.  The  rule 
adopted  pursuant  to  this  policy  is  a  salutary 
one,  and  one  dictated  by  conslderationB  of  jus- 
tice as  well  as  of  expediency.  If  parties  were 
permitted  to  submit  cases  without  presenting  all 
the  material  points,  .a  loose  and  slovenly  prac- 
tice would  be  encouraged  and  the  administra- 
ti<Hi  of  justice  would  be  delayed  and  embarrassed. 
To  tolorate  such  a  practice  would  impose  the 
duty  upon  the  courts  of  examining  and  deciding 
cases  in  detached  parts,  and  thus  delay  deci- 
sions, produce  confusion,  and  encourage  conduct 
not  consistent  with  fair  dealing  and  good  mor- 
als.'   Elliott,  App.  Proc.  i  657." 

I  am  unable  to  distinguish  the  question 
presented  in  these  cases  from  the  question 
presented  in  tbe  case  at  bar,  and  I  am  at 
a  loss  to  know  why  the  majority  think  them 
Inapplicable.  If  tbe  cases  are  to  be  over- 
ruled, it  should  not  be  done  without  com- 
ment. 

But  the  conclusion  reached  upon  tbe  mer- 
its is,  in  ray  opinion,  erroneous.  Tbe  con- 
clusion is  rested,  as  will  be  noticed,  upon 
tbe  contention  that  tbe  contract  of  sale  Is 
valid  as  between  the  vendor  and  the  vendee, 
and  the  assumption  that  the  pre^rty  was 
retaken  by  the  vendor  before  any  subsequent 


credlfcor  of  Uie  Tcndea  bad  acquired  a  llm 
upon  it.  It  Is  this  assumption  that  I  do  not 
think  the  record  Justifies.  While  it  Is  true 
that  tbe  property  was  retaken  before  the 
appellant  was  adjudged  a  bankrupt,  it  is 
equally  true  that  it  was  retaken  after  the 
vendee  had  become  insolvent,  whether  we 
fix  tbe  time  of  the  retaking  as  in  the  month 
of  December,  1912,  as  do  the  majority  in 
the  en  tone  apijiim,  or  in  the  month  of  FA- 
niary,  as  did  the  depattment  in  tbe  opinion 
filed  by  it  The  evident  makes  it  dear  that 
the  vendee  became  bcv^lessly  instAvoit  early 
in  tbe  numOi  ot  November,  1912,  and  from 
that  time  on  was  unable,  because  ot  its  in* 
solvency,  to  carry  on  its  ordinary  business. 
Since  It  was  a  domestic  corporaticMi,  its  prop- 
erty, then  became,  under  the  trust  fund  doc- 
trine of  tMs  state,  a  trust  fund  tor  the  ben- 
efit of  its  creditors,  and  could  not  after  that 
time  be  lawfully  diverted  from  the  satisfac- 
tion pro  rata  of  the  creditors'  claims,  ^- 
ther  by  voluntary  mortgages  or  pledges  made 
by  the  coiporatlon,  or  by  creditors  seeking 
by  attachment  or  other  process  to  acquire  a 
preferred  lien  thereon.  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  600,  30  Pac  741,  31  Pac. 
25;  Biddle  Pur.  Co.  v.  Pt  Townsend  Steel, 
etc.,  Co.,  16  Wash.  681,  48  Pac.  407;  Cook  v. 
Moody,  18  Wash.  U4,  50  Paa  1020.  63  Am.  St 
Rep.  872;  Allen  v.  Baxter,  42  Wash.  434,  85 
Pac.  26;  Washington  Liquor  Oo.  v.  Alladlo 
Cafe  Co.,  28  Wash.  176,  68  Pac.  444;  Car- 
stens  &  Karles  v.  Hofius,  44  Wash.  456,  87 
Pac.  631;  Carroll  v.  Pacific  National  Bank, 

19  Wash.  639,  54  Pac.  32 ;  Burrell  Bennett, 

20  Wash.  644,  66  Pac.  375. 

The  principle  vpaa  which  the  doctrine  an- 
nounced rests  is  that  tbe  creditors  of  the  cor- 
poration on  its  Insolvency  acquire  an  interest 
In  Its  property,  enabling  them  to  subject  such 
property  to  the  satisfaction  of  their  claims. 
The  precise  nature  of  this  Interest  may  be 
somewhat  hard  to  define,  but  It  le  tangible 
and  real  nevertheless,  and  enables  tbe  cred- 
itors of  the  Insolvent  to  have  the  insolvent's 
property  divided  among  them  without  pref- 
erences of  any  kind.  Being  tangible  and 
real,  it  is  an  interest  which  will  defeat  any 
mortgage,  conditional  contract  of  sale,  or 
or  other  instrument  so  defectively  executed 
or  acknowledged  as  to  be  void  as  to  tbe 
creditors  of  the  mortgagor  or  vendee  who 
have  acquired  a  specific  lien  upon  the  prop- 
erty. In  other  words,  this  right  of  the  cred- 
itors is  a  valid,  tangible,  equitable  Hen  on  the 
Insolvent's  proper^,  and  does  not  depend 
for  Its  effect,  as  the  majority  seem  to  Imply, 
upon  a  judgment  of  bankruptcy  or  a  judg- 
ment of  insolvency  by  a  court,  but  depends 
upon  the  fact  of  Insolvency.  This  rule  or 
doctrine  has  in  this  state  the  force  of  stat- 
ute, and  the  majority  err  In  my  oplnl<m  when 
they  deny  its  right  4rf  enforcement  to  a  tru»> 
tee  in  bankruptcy. 

The  Judgment  should  be  reversed. 

OHADWICK,  J.  I  concur  In  tbe  views  ex- 
pressed by  Judge  FU£X,iSaTON. 
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Hlli  et  al  T.  NEWELL  et  aL  (No.  12839.) 
(Supreme  Coart  o<  Waabtaicton.   Jul;  7.  1915.) 

1.  Public  Lauds  «=>186  —  What  Consti- 

TDTE»— NaVIQABI*  WaTBBS— "PUBLIO  DO- 
MAIN." . 

Navigable  streams  and  lakes  are  as  mucb 
a  part  of  tbe  public  domain  as  are  the  lasda 
abottiDK  or  adjoiuinft  them,  and  the  govem- 
ment's  jtraatee  takea  only  such  title  as  ia  srant- 
ed  by  it 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Sijt.  i  CG6:  Dec  Diir.  «»185. 

For  other  deflnititma,  see  Words  and  Phrases, 
First  and  Second  Series.  Public  Domain.] 

2,  CouBTB  <S=>85^8tatb  Law— QoTiBiniKHT 

OBANT— COKBTBUCTION. 

Since  a  crant  from  the  sovemment  will  not 
be  enlarfced  by  constmctiou,  the  United  States 
Supreme  Court  will  recognize  and  administer 
the  law  preraillnK  In  the  particular  state  when 
paBsiDff  upon  the  extent  of  a  government  grant, 
when  such  frrant  is  bordered  or  intersected  by 
a  navlxable  stream  or  lake. 

IKd.  Note.— F6r  other  cases,  see  Conrto,  Cent 
Dig.  ii  939-949:  Dec.  Dig.  «s»8&8.] 

8.-  Navigable  Watcbs  «s  86  —  Natxmbu 

STBEAHB— "RIPABIAN  BlOBT." 

"Riparian  rigbta"  beinK  rights  to  the  use 
and  accustomed  flow  of  water,  and  not  rights 
to  the  beds  of  streams  unless  new  land  remits 
from  accretion,  reliction,  or  avulsion,  that  the 
lands  of  riparian  owners  border  upon  a  navl- 
Rable  river  does  not  gtve  them  any  rixht  either 
in  the  bed  of  tbe  stream  or  la  tho  waters 
thereof. 

[Ed.  Note.— For  other  cases,  rpb  f^riimttle 
Waters,  Cent  Dig.  {{  180-200;  Dec.  Dig.  ^ 
36. 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and  Second  Series,  Riparian  Right.] 

4.  Naviqable  Watbbs  «=s>d6  —  Abandonid 
Waixb  Coubbe»~Titls  to  Bed  or  Stbxah. 
3  Rem.  &  Bal.  Code,  i  81T3a.  grants  aU 
right  title,  and  interest  of  the  state  of  Wash- 
ington to  BO  much  of  the  beds  and  shores  of 
any  navigable  stream  within  a  commercial  wa- 
terway district  to  the  extent  that  it  ceases  to 
be  a  part  of  the  rtrer  by  diversion  thereof,  var 
der  this  act  to  the  district  A.  commercial  wa- 
terway district  straightened  a  navigable  river 
by  cutting  through  the  neck  of  a  bend  thereby 
causing  the  water  to  recede  from  such  bend, 
which  gmdnally  filled  np.  BM  that  tbe  title 
to  tba  riveibed  in  tbe  bend  was  In  the  diatrlct 
and  not  in  the  riparian  owners. 

[Ed.  Note.— For  other  cases,  see  Navigable 

Waters,  Cent  Dig.  Si  180-^:  Dec.  Dig.  «=» 

S&] 

D^iwrtment  1.  Appeal  from  Sni>erlor 
Court,  King  County ;  King  Dykeman,  Judga 

Action  by  Robert  C.  Hill  and  otbers  against 
Fred  W.  Newell  and  others,  commisslonerB  of 
the  Commercial  Waterway  District,  No.  1, 
of  King  County.  From  a  Judgment  for  do> 
fendants,  plaintiffs  appeal.  Affirmed. 

Robert  a  Hill,  of  SeatUe^  for  appellante 
Fred  W.  Newell,  of  Seattle,  for  respondents. 

CHADWICK,  J.  Respondents  are  the  com- 
missioners of  Conunerdal  Waterway  District 
No.  1,  a  municipal  corporation  wganteed  un- 
der the  act  of  1911  (Session  Laws  1911,  p.  11), 
and  the  act  of  1013  amendatory  thereof  (Ses- 
Bl<8i  Laws  1013,  p.  115).  Acting  in  their  pub- 
lic «ipacfty  re^mndents  undertook  the  im- 


provement and  straightening  of  the  Dnwam- 
1^  river,  a  navigable  stream.  There  is  a 
bead  in  the  Duwamisb  river  as  It  originally 
flowed,  known  locally,  and  referred  to  in  tbe 
record,  as  the  Ox  Bow  Bend.  A  part  of  the 
Improvement  made  by  respondents  was  to  cat 
a  channel  through  the  neck  of  Ox  Bow  Bend 
and  to  dlTwt  the  waters  so  that,  Instead  of 
flowing  aronnd  the  bend,  they  wUl  henceforth 
flow  on  a  straight  coarse  toward  tbe  moutb 
of  the  stream.  The  plan  of  Improvement 
provides  for  the  building  of  a  bulkhead  to 
prevent  tbe  flow  of  water  into  tbe  bend.  The 
effect  at  the  improvement  will  be  to  back  wa- 
ter Into  the  bend  from  the  point  of  its  lower 
intersection  with  the  new  channel.  It  Is 
agreed  by  both  parties  that  a  deposit  of  sedi- 
ment and  silt  will  gradually  accumulate  in 
the  channel  of  the  bend  and  that  It  will  even- 
tually become  so  filled  as  to  be  useless  for 
navigation.  The  present  improvement  Is,  in 
effect,  an  abandonment  on  the  part  of  the 
atate  of  that  part  <d  the  DuwanUsh  river  for 
pnipoaes  of  navlgatioD. 

Appellants  are  the  owners  of  abutting 
propwtar,  and  have  brought  this  action  to  re- 
strain the  filling  of  the  old  channel  and  its 
ultimate  sale  by  the  waterway  district  We 
understand  the  real  ijuestlon  which  Is  sub- 
noitted  for  our  opinion  la  whether  the  title  to 
tbe  abandoned  bed  la  In  aw^iftnts  tx  tbe  wa- 
terway district 

Appdlants  make  an  engaging  argument 
baaed  upon  the  theory  that  the  power  and 
authority  of  the  federal  government  over 
navigable  waters  la  expressly  limited  to 
sovereign  pow«  of  r^nlation  for  the  pur> 
poses  of  navigation  (dtlng  Soott  t.  Latttg,  227 
U.  S.  229,  83  Sup.  Ot  242,  67  L.  BkL  400,  44 
L.  Ik  A.  [N.  S.]  107;  Sweet  T.  Syiacuae,  129 
N.  Y.  816,  27  N.  E.  lOSl.  28  N.  B.  289 ;  Visit- 
ed  States  t.  Chandler  Dunbar  Water  Power 
Ca,  209  U.  S.  447,  28  Sup^  Ot  570,  02  L.  Ed. 
881 ;  Water  Go.  t.  Water  OommlsaUnera,  188 
D.  S.  358, 16  Sup.  Ct  1S7, 42  Bd.  487),  and, 
mrther,  that: 

"All  title  and  power  of  control  by  the 
state  of  Washington  ovor  the  beds  and  waters 
of  a  navigable  stream  comes  from  a  transfer 
of  that  power  from  the  United  States  govern- 
ment, and  is  not  in  any  degree  greater  than  the 
righta  of  the  United  States  govemment  itselt 
and  is,  therefore,  simply  a  sovereign  [lOwer  of 
regulation  for  the  purposes  of  navigation,  and 
the  proprietary  rights  of  riparian  owners  are 
jure  nature,  subject,  however,  to  this  sovereign 
control.  Union  Depot  Go.  v.  Brunswick.  31 
Minn.  207  [IT  N.  W.  626,  47  Am.  Rep.  780] ; 
Hobart  V,  HaU  [C.  a]  1T4  Fed.  433;  Willow 
River  Club  v.  Wade,  100  Wis.  86  (76  N.  W. 
273,  42  L.  R.  A.  805]." 

It  is  apparent  that  appellants  have  miscon- 
ceived their  standing.  Their  argument,  as 
well  as  the  cases  relied  on,  is  based  on  the 
doctrine  of  riparian  proprietorship.  That  is, 
that  the  abutting  owner  is  the  owner  of  the 
bed  of  the  stream,  whether  navigable  or  non- 
navigable,  subject  only  to  the  right  of  naviga- 
tion; that  the  state  takes  no  more  than  a 
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light  to  maintain  such  waters  as  commercial 
highways;  and  that  Its  assertion  of  title  to 
the  beds  and  shores  of  navigable  streams  and 
lakes  Is  no  nuve  than  an  aasertUm  of  smA 
right 

No  snch  limitation  Is  to  be  found  In  the 
federal  grant,  nor  la  the  assertion  of  title  on 
the  part  of  the  people  (Const,  art  17,  |  1) 

qnallSed  In  any  way: 

"The  state  of  Washington  asserts  its  owner* 
vhip  to  the  beds  asd  shores  of  all  navigable 
waters  in  the  state  ap  to  and  including  the  line 
of  ordinary  high  tide  in  waters  where  the  tide 
ehba  and  flows,  and  up  to  and  including  the 
line  of  ordinary  high  water  within  the  banks 
of  all  navigable  rivers  and  lakes:  Provided,  that 
this  section  shall  not  be  construed  so  as  to  de- 
bar any  person  from  asserting  his  claim  to 
vested  rights  in  the  courts  of  the  state." 

[1]  Navigable  streams  and  lakes  ere  as 
much  a  part  of  the  public  domain  as  are  the 
lands  abutting  or  adjoining,  and-  the  grantee 
of  the  government  takes  only  such  title  as  Is 
granted  by  it 

[2]  It  Is  a  rale  that  a  grant  from  the  gov* 
ernment  will  not  be  enlarged  by  constroe- 
tlon: 

"The  general  rule  of  construction  applying 
to  grants  of  public  lands  by  a  sovereignty  to 
corporations  or  iDdivlduals  is  that  the  grant 
must  be  construed  liberally  as  to  the  grantor 
and  strictly  as  to  the  grantee,  and  tiiat  nothing 
aball  be  taken  to  pass  by  implication."  28  Am. 
&.  Eng.  E3ncy.  Law,  p.  425. 

In  consequence  it  has  be«i  the  uniform 
holding  of  the  Supreme  Court  oi  the  United 
States  that  it  will  recognize  and  administer 
the  law  prevailing  In  the  particular  state 
when  passing  upon  the  extent  of  Its  own 
grant,  wh^  that  grant  la  bordered  or  Inter- 
sected by  a  navigable  stream  or  lake.  Shive- 
ly  V.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct  548,  38 
L.  Ed.  331;  3t  Anthony  Falls  Co.  v.  St. 
Paul,  168  U.  S.  349,  361, 18  Sup.  Ct  157,  42  L. 
Ed.  497 ;  St.  Clair  County  v.  Lovlngston,  23 
WaU.  46,  68,  23  Lk  Ed.  59 ;  Barney  v.  Keokuk, 
94  V.  S.  338,  24  L.  Ed.  224;  111.  Ceot  R.  Ca 
V.  CMcagq,  176  U.  S.  646,  660,  20  Sup.  Ct 
500,  44  L.  Ed.  622 :  GoodtlUe  ex  dem.  FoMard 
V.  Klbbe,  9  How.  471,  13  U  Ed.  220;  Packer 
V.  Bird,  137  U.  S.  671,  11  Sup.  Ct  210,  34  I* 
Ed.  819 ;  Scranton  v.  Wheeler,  179  U.  S.  141, 
187,  21  Sup.  Ct  48,  45  L.  Ed.  126;  MobUe 
Trans.  Co.  v.  Mobile,  187  U.  S.  479,  23  Sup. 
Ct  170,  47  U  Ed.  266;  Pollanl  t.  Hagan,  8 
How.  212, 11  L.  Ed.  565. 

This  court  held  In  the  case  of  Eisenbach  v. 
Hatfield,  2  Wash.  236,  26  Pac.  539,  12  U  £U 
A.  632,  that  the  state's  title  to  the  beds  and 
shores  of  navigable  lakes  and  streams  Is 
paramount  and  absolute,  and  that  an  abat- 
ting  owner  has  no  riparian  or  littoral  right 
In  the  waters  and  shores  of  the  stream.  See 
Brace  &  Hergert  Mill  Co.  v.  State,  49  Wash. 
326,  95  Pac  278,  and  State  ex  rel.  Ham, 
Tearsley,  etc.,  v.  Superior  Court,  70  Wash. 
442,  126  Fac.  045,  where  the  cases  stating 
this  rule  are  collected. 

t3]  If  It  were  held  that  these  abutting  own- 
ers had  a  riparian  right  their  remedy  would 
be  to  compel  the  flow  of  the  waters  lo  their 


accustomed  way,  because  the  right  of  ripari- 
an proprietorship  would  stUI  be  subject  to 
the  right  of  navigation.  The  rli>arlau  right 
is  a  right  to  the  use  and  accustomed  flow  o£ 
water.  It  Is  not  a  right  In  the  bed  of  a 
stream,  unless  new  land  results  from  accre- 
tion, reliction,  or  avulslwi. 

While  it  is  admitted  that  much  that  Is  said 
in  the  case  of  Newell  v.  Loeb,  77  Wash.  184, 
137  Pac.  811,  Is  apparently  derfslve  of  tbls 
case,  it  Is  insisted  that  our  holding  was  not 
necessary  to  that  decision  and  should  not  be 
followed.  We  have  re-examined  that  case 
and  while  It  may  be  that  some  of  the  argu- 
ment there  employed  might  have  been  omit- 
ted, yet  nevertheless,  we  are  satisfied  that  it 
states  the  true  rule  where  It  says  of  the  ap- 
pellants in  that  case,  that: 

"The  fact,  if  it  be  a  fact  that  thdr  land 
borders  upon  the  shore  of  the  Dnwamish  river 
does  not  give  them  any  right  dther  In  the  bed 
of  the  stream  or  the  waters  thereof." 

The  same  question  was  met  and  disco  seed 
by  the  Supreme  Court  of  California  In  the 
case  ot  People  t.  California  Fish  Co.,  160 
Cal.  576,  584,  133  ^^c.  79,  82: 

"In  Ward  v.  Mulford,  32  CaL  372,  the  court 
said:  'Such  land  is  held  by  the  state  in  trust 
and  for  the  benefit  of  the  people.  The  right 
of  the  state  ia  subservient  to  the  public  rights 
of  navigation  and  fishery,  and  theoretically,  at 
least  the  state  can  make  no  disposition  of 
them  prejudicial  to  the  right  of  the  public  to 
use  them  for  the  purposes  of  navigation  and 
Sshery,  and  whatever  disposition  she  does  make 
of  them  her  grantee  takes  them  npon  the  same 
terras  npon  which  she  holds  them,  and,  of 
course,  subject  to  the  public  rights  above  men- 
tioned' "—eating  cases. 

This  is  in  effect  the  holding  of  this  court 

The  case  continues: 

"It  is  also  settled  that  in  the  administration 
of  this  trust  when  the  plan  or  system  of  im- 

Srovemrat  or  development  adopted  by  the  state 
>r  the  promotion  of  navigation  and  commerce 
cuts  off  a  part  of  these  tidelands  or  submerged 
lands  from  the  public  channels,  so  that  they 
are  no  k>uger  ttsefol  for  navigation,  the  state 
may  thereuptm  sell  and  di^Kwe  of  such  exdnded 
lands  into  private  ownership  or  private  oses, 
thereby  deatroying  the  public  easement  in  such 
portion  of  the  lands  and  giving  them  over  to  the 
grantee,  free  tnm  public  control  and  use.  On 
this  subject  in  llUncda  0.  Uy.  Co.  v.  Illinois, 
146  U.  S.  452,  13  Sup.  Ct  118,  30  L.  Ed. 
1018,  the  court  said:  'It  is  grants  or  parcels 
of  lands  under  navigable  waters  that  may  afford 
the  foundation  for  wharves,  piers,  dodcs,  and 
other  structures  in  aid  of  commerce,  and  grants 
of  parcels  which,  being  occupied,  do  not  sub- 
stantially Impair  the  public  interest  in  the  lands 
and  waters  remaining,  that  are  chiefly  consid- 
ered and  sustained  in  the  adjoined  eases  as  a 
valid  exercise  of  legislative  power  consistently 
with  the  trust  to  the  public  upon  which  such 
lands  are  held  by  the  state.'   •   •  * 

"The  most  striking  instaace  of  the  eier<riae 
of  this  power  of  abKoIute  disposition  of  such 
tide  or  submerged  lands  by  tlie  state  of  Cali- 
fornia is  found  in  the  laws  providing  for  the 
improvement  of  the  wuter  front  of  Ssn  Fran- 
cisco. By  those  laws  the  water-fnmt  line  was 
fixed,  cuttins  off  from  navigation  a  la^e  area 
of  land  whicn  was  subject  to  the  doily  flux  and 
reflux  of  the  tides  and  part  of  the  lands  al- 
wa^  under  water,  "Upon  which  Hue  a  sea  wall 
was  constructed,  and  the  area  landward  of  this 
wall  was  subsequently  surveyed  into  lots  and 
street^  sold  into  private  ownership^  and  filled 
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Id  (or  pHv&tD  Dse.  ^Iliis  area  now  conititutes 
a  Urge  portif>n  of  the  business  section  of  San 
Francisco,  The  following  cases  recognize  the 
authority  of  the  etate  to  make  such  ahsolute 
diaposition  of  these  particular  laods:  Eldridge 
V.  Cowell,  4  Cal.  87 ;  Guy  v.  Hermance,  5  Cal. 
74  [03  Am.  Dec.  85] ;  Hyman  v.  Read,  IS  CaL 
444;  Holladay  v.  JYiBbie,  15  Cel.  fi34 ;  Wheel- 
er stiller,  16  Cal.  126:  Seahury  t.  Arthur, 
28  Oal.  142;  People  t.  Klumpbe,  41  Cal.  277; 
Knight  T.  Haight^  51  CaL  171;  Friedman  t. 
Nelson,  58  Cal.  589 ;  Le  Roy  v.  Dunkerly,  54 
OaL  459:  Knight  r.  Roche,  56  Cal.  21;  Peo- 

Sle  V.  Williams,  04  OaL  408  [2  Pac.  893] ;  San 
'raocisco  v.  Straut,  84  CaL  124,  24  Pac.  814. 
In  view  of  theae  well-settled  propositions  it  is 
obviotn  that  the  claim  of  the  plaintiff  to  the 
effact  that  such  lau^  cannot,  mtder  aay  dr- 
cumataneea,  be  alieaated  In  £««  to  piivate  par- 
ties to  the  exclusiou  qI  the  poblic,  cannot  b«  aoa* 
tained." 

[4]  We  conclude  therefore  that  the  Judg- 
ment of  the  court  holding  that  the  title  to  the 
bed  of  the  Duwamlsh  river  being  In  the  state 
by  title  absolute  and.  subject  to  its  diaposl- 
tloD,  passed,  upon  Its  abandonment  by  the 
re^ndents,  to  the  Commercial  Waterway 
District  under  3  Rem.  &  Bal.  Code,  f  8173a, 
was  the  proper  Judgment  to  be  entered. 

Affirmed. 

MORRIS,  C.  J.,  and  MOUNT,  HOLCOMB. 
and  PARKER,  JJ.,  concur. 


JOTGB  r.  McDonald  et  aL   (No.  363a) 
(Supreme  Court  of  Montana.   June  24,  1915.) 

1.  AFFIAI.  AKD  ESKBOR  «B38S— Rietibv— Ob- 
I«BS  AFXKS  JunoUKICT. 

A  so-called  "bill  of  exceptions  on  motion 
to  substitute  testimony  by  questions  and  ac- 
•werik  Instead  of  narrative  form,  in  the  bill  of 
excepntma  b»etofore  settled  and  allowed,"  wiU 
not  be  considered  on  appeaL  since  It  relates  to 
an  order  after  judgment  which  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  379-385,  414,  416,  478, 
479.  .  482,  468,  eil-W;  Dec  Dig.  «e»8^] 

2.  Appeal  and  Ebbob  «sb613— Bili.  or  Ex- 
ceptions—Authentication. 

A  nortion  of  a  transcript  on  appeal  entitled 
"Bill  of  Exceptions  on  Motion  for  a  New  Trial," 
ending  with  the  legend  "Witness  excused,"  with- 
out any  notation  of  service,  settlement,  or  filing, 
will  not  be  considered  on  appeal,  since  It  la  not 
authenticated. 

[Ed.  Note.— For  other  cases,  see  Anieal  and 
Error,  Cent  Dig.  §8  2702-2707;  Dec.  Dig.  «=> 

ei3.] 

8.  Exceptions,  Bill  of  ^=»13— Contents- 
Form  OF  Evidence. 

In  proceedlnffB  of  an  equitable  nature  appel- 
lant must  present  all  the  evidence  involving 
controrerted  questions  of  fact  In  the  exact 
words  of  the  witnesses. 

[Bd.  Nota^For  other  cases,  see  Exceptiona, 
BOl  of.  Cent  Dig.  i  13;  Dec.  Dig.  t^lS.] 

4.  Tbiai.  <ess>392— Findings— BBQUBBTa. 

Under  Rev.  Codes.  S  6766,  providing  that 
no  judgment  shall  be  reversed  on  appeal  for 
want  of  findings  at  the  instance  of  an^  party 
who  shall  not  have  requested  findings  in  writ- 
ing, where  a  suit  to  fix  the  rights  of  the  par- 
ties to  the  waters  of  a  stream  was  tried  to  the 
court  without  a  jury,  the  trial  court  cannot  be 


put  in  error  for  failing  to  make  findings  not 
requested. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  910-919;   Dec.  Dig.  ^392.] 

5.  TaiAL  «=s>405— Findings— Objections. 

Under  Rev.  Codes,  |  6767.  providing  that 
in  cases  of  exceptions  for  defective  findings  the 
particular  point  or  issue  upon  which  the  party 
requires  a  rinding  to  be  made,  or  the  particular 
defect  to  be  remedied  shall  be  speci^^ally  and 
particularly  des^ated,  where  a  suit  to  nx  the 
rights  of  the  parties  to  the  waters  of  a  stream 
was  tried  to  the  court,  the  trial  court  cannot 
be  put  in  error  on  account  of  defective  findings 
not  specifically  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  903-965,  967;  Dec.  Dig.  «=»405.1 

6.  Dismissal  and  Nonsuit  «=»00— Gbocnds 
—Lapse  of  Time. 

Rev.  Codes,  8  6714,  subd.  6,  provides  that 
an  action  may  be  dismissed  or  nonsuit  entered 
by  the  court  when  after  verdict  or  final  submis- 
sloa  the  party  entitled  to  judgment  neglects  to 
demand  and  have  the  same  entered  for  more 
than  six  mouths.  In  a  suit  to  fix  rights  to  the 
waters  of  a  stream,  nose  of  the  parties  caused 
judgment  to  be  entered  upon  the  findin;^  for 
eight  years,  and  no  showing  was  made  absolving 
them  from  such  duty.  HeH  that  the  suit  being 
sui  generis,  and  all  the  parties  being  entitled  to 
afSrmative  relief  and  equally  negligent  as  to 
entry  of  judgment  and  the  purpose  of  the  stat' 
nte  being  to  jiut  a  speedy  end  to  litigation,  the 
suit  will  not  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  SS  140-162;  Dec.  Dig.  «=> 
60J 

Appeal  fmn  Dtatrlct  Oonrt,  Mlasonla  Oonn- 
ty ;  J<^  E.  Patterson,  Judge. 

Suit  by  Pfttrl(^  Joyce  against  Cleorge  Mc- 
ponald  and  others.  Fzom  a  decree  tor 
plaintiff,  defendants  DaTld  Morris  and  O. 
E.  Gilbert  appeal.  Affirmed.  . 

Elmer  E.  Hershey,  of  Missoula,  tot  appel- 
lants.   Albert  Besancon,  of  Mlssottla,  for 

respondent 

SANNER,  J.  This  Is  a  suit  to  bare  de- 
termined and  fixed  by  decree  the  respective 
rights  of  the  parties  to  the  waters  of  Union 
creek,  Missoula  county.  It  la  before  us  on 
appeal  by  two  of  the  defendants,  who  seek 
to  have  reviewed  the  action  of  the  district 
court  in  making  certain  findings  of  fact  to 
their  prejudice,  in  omitting  to  make  a  certain 
finding  to  the  interest  of  defendant  David 
Morris,  and  in  denying  tbelr  motion  to  dis- 
miss the  proceedings. 

The  record  as  presented  to  us  is  in  a  re- 
markable state.  It  consists  of:  (1)  Forty- 
eight  pages  of  Judgment  roll,  Included  in 
which  is  a  bill  of  exceptions  on  appellants' 
motion  to  dismiss  the  action ;  (2)  one  hundred 
and  forty  pages  of  a  so-called  "bill  of  excep- 
tiona on  motion  to  anbstltnte  testimony  by 
questions  and  answers,  Instead  of  narrative 
form,  in  the  bill  of  exceptions  heretofore  set- 
tled and  allowed" ;  {3)  two  hundred  pages 
of  matter  entitled  "BUI  of  Exceptions  on  Mo- 
tion for  a  New  Trial,"  which  abruptly  ends 
with  the  legend  "Witness  excused,"  without 
any  notation  of  service,  settlement,  or  filing; 
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(4)  twenty-flre  pages  of  a  ot  ezceptlona 
on  motion  for  new  trial"  whlc^  ai^ears  to 
have  been  served,  settled,  and  filed.  Copies 
of  the  formal  papers  then  follow,  and  at  the 
close  of  the  whole  la  the  clerk's  certificate, 
which  does  not  mention,  Identify,  or  in  any 
way  explain  the  presence  of  that  portion  of 
the  record  r^erred  to  as  No.  S  above. 

[1,2]  It  is  entirely  obvlons  that  the  por- 
tions of  the  transcript  nomb^ed  2  and  3, 
above,  have  no  place  in  the  record,  and  mnat 
be  Ignored — Qie  former  because  It  relates  to 
an  order  after  Judgment  which  Is  not  review- 
able on  either  of  these  appeals;  the  latter, 
because  it  ia  not  authenticated  In  any  way. 

The  attack  upon  the  findings  msde  and 
omitted  is  based  upon  evidentiary  grounds 
alone,  and  the  only  portion  of  the  record  per- 
tinent to  this  is  the  bill  of  exceptions  on  mo- 
tion for  new  trial  as  settled  by  the  trial 
Judge.  It  is  a  brief  narrative  of  that  part 
of  the  evidence  relating  to  ttie  claims  of 
defendants,  and  contains  Just  enough  to 
demomtrate  the  futility  of  any  attempt  by 
tbis  court  to  determine  tbe  rights  of  all  the 
parties  or  to  place  Itself  as  nearly  as  possible 
in  tbe  position  of  the  trial  judge,  who  saw 
tbe  witnesses  and  beard  them  testl^. 

[I]  In  proceedings  of  an  equitable  nature 
appellant  must  present  all  the  evidence  In- 
volving controverted  questions  of  fact  In  the 
exact  words  of  the  witnesses,  or  suffer  a 
refusal  on  our  part  to  consider  snch  ques- 
tions. Rule  7,  Bubd.  3  (44  Mont  xxz,  123 
Pac.  il) ;  Gllmore  v-  Ostronlch,  48  Mont  305, 
137  Pac.  378;  Koopman  et  al.  v.  Nansdif  et 
al.,  51  Mont  — ,  149  Pac.  49L 

[4,  fi]  This  cause,  moreover,  was  tried  to 
the  court  sitting  without  a  Jury,  and  In  such 
a  case  the  trial  court  cannot  be  put  In  error 
for  failure  to  make  findings  not  requested 
(Rev.  Codes,  §  6766),  nor  for  defective  findings 
not  specifically  excepted  to  (Rev.  Codes,  S 
6767).  The  record  nowhere  discloses  any  re- 
quest for  findings,  nor  any  exceptions  to 
those  which  were  filed. 

[8]  It  thus  results  that  the  only  question 
before  us  Is  whether  error  was  committed  In 
denying  the  motion  to  dismiss.  This  motion 
was  based  upon  the  failure  of  respondents  to 
have  Judgment  entered  on  the  findings  with- 
in six  months  after  they  were  rendered;  and 
tbe  situation  disclosed  by  the  record  is,  we 
hope,  extraordinary.  The  complaint  was  filed 
in  June,  1905,  and  the  answers,  not  all 
of  which  were  filed  until  1908,  asserted  af- 
firmative rights,  and  demanded  that  the 
court  fix  and  determine  such  rights.  Trial 
was  had  in  December,  1908,  before  Hon.  F. 
C.  Webster,  then  judge,  and  the  cause  was 
taken  under  advisement.  No  findings  were 
filed  unUl  January  4,  1913,  the  eve  of  Judge 
Webster's  departure  from  the  bench,  and 
no  minute  entry  of  their  rendition  was  made. 
On  July  8,  1913,  the  present  appellants  filed 
their  motion  to  dismiss,  which  motion  was 
met  by  a  formal  resistance  and  cross-motions 


for  Judgment,  sni^orted  by  affidavits  to  the 
effect  that  no  notice  at  the  findings  iras  giv- 
en to  respmdent  or  his  conns^  nor  had  his 
oonnsd  any  knowlei^  or  information  ot  the 
fact  that  findings  had  been  made,  until  the 
the  service  of  tbe  motion  to  dismiss.  Ap- 
pellants Invoke  subdivision  6,  8  6714,  Revised 
Codes,  which  respcmdnitB  assert  cannot  be 
applied  under  the  det^lon  in  Rule  v.  Butorl, 
49  Mont  342,  141  Paa  672,  because  they 
have  shown  themselves  golitless  ot  ne^ect. 
No  such  special  conditions  are  presented  here 
as  were  made  to  appear  In  the  Butori^Gase, 
and  we  do  not  think  the  showing  here  made 
Is  sufficient  to  absolve  the  respraident  In- 
deed, we  qu^ion  whether  any  showing  could 
be  made  sufficient  to  explain  or  excuse  tbe 
apparent  indifference  to  the  fate  of  this 
litigation  on  the  part  of  every  actor  In  it,  ex- 
tending over  a  period  of  approximately  eight 
years.  If  the  cause  or  the  position  of  tbe 
parties  were  different  from  what  It  is,  we 
should  unhesitatingly  order  a  dismissal.  Bnt 
suits  of  this  sort  are  sui  generis;  all  the 
parties  to  this  one  sought  affirmative  relief, 
and  ail  were  found  entitled  to  such  relief,  the 
appellants  being  awarded  rights  of  tbe  dates. 
If  not  to  tbe  extent,  asserted  in  their  answer. 
Tliey  were,  therefore  no  less  "entitled  to 
judgment"  "than  the  respondent;  they  were 
equally  neglectful  In  falling  to  have  It  en- 
tered, and  they  are  not  in  position  to  claim 
the  benefit  of  the  statute.  The  purpose  of 
the  statute  Is  to  put  a  speedy  end  to  litiga- 
tion, and  that  purpose  could  not  be  more  em- 
phatically disserved  in  this  case  than  by 
its  dismissal,  leaving  the  respective  rights  of 
the  parties  unsettled,  and  opening  tbe  door  to 
a  renewal  of  this  controversy,  now  too  long 
protracted. 

The  Judgment  and  order  appealed  from  are 

affirmed. 
Affirmed. 

BRANTLT.  a  J.,  and  HOLLOWAT.  3^ 

concur. 

MENNELL  T.  WELLS,  Sheriff.  (No.  8539.) 
(Supreme  Court  of  Montana.    June  21,  1915.) 

1.  ExBUPTioirs  ifr-Jl  Statptkb  —  OoHsnuc- 

IION. 

A  statute  enacted  in  obedience  to  Coosr. 
art  19,  S  4,  requiring  tbe  enactment  of  liberal 
homestead  and  exemption  laws,  mu8t  be  liberal- 
ly construed  to  effectuate  tbe  purposes  to  main- 
taiD  and  protect  the  family  of  a  debtor,  and, 
though  the  statute  makes  tbe  exemption  in  fa- 
vor of  the  judgment  debtor,  the  court  may  re- 
gard it  as  conferring  a  family  right,  which  mny 
be  asserted  effectively  by  the  wife  of  the  debtor, 
or  any  other  person  on  whom  tor  the  time  the 
care  of  the  family  of  the  debtor  has  been  cast 

[Ei.  Note^For  other  cases,  see  Bxeoipti<His, 
Cent  Dig.  |  4;  Dec.  Dig.  «s>4J 

2.  BXEUPTIONS  «=»19— BlOHT  TO  CLAUC  BZ- 

EMPTTONS  — AbANDONEO  WITE  —  "HkaO  Ot 

THE  Family." 

Under  Rev.  Codes,  {  6824,  exempting  from 
execution  enumerated  property,  bnt  declaring 
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that  an  tminarried  person  not  the  head  cA  a 

family  shall  not  be  entitled  to  the  exeuptious  ex- 
cept that  of  wearing  apparel,  and  section  6S2S, 
providing  for  exemptions  to  judgment  debtors 
who  are  married,  or  who  are  heads  of  families,  a 
wife  who  is  abandoned  by  her  husband  while 
residing  on  a  homestead,  and  who  continnes  to 
occupy  the  homestead  and  farm  it  to  maintain 
herself  and  infant  childret^  making  use  of  ex- 
empt property,  may  claim  for  herself  and  chil- 
dren the  exempt  proi>erty  as  against  a  judgment 
against  the  hnsband,  for  though  the  husband  un- 
der section  3652  ia  ordinarily  the  head  of  the 
family,  the  term  "head  of  the  family"  defined  by 
section  4718  includes  an  abandoned  wife  main- 
.taining  minor  children. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  i§  16, 18.  21,  22 ;  Dec.  Dig,  «=»19. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Head  of  a  Family.] 

Appeal  from  District  Court,  Custer  Comi- 
ty; 0.  C  Horl^.  Judge. 

Action  by  Estella  Meonell  against  H.  B. 
Wells  as  slierUr  of  Caster  County.  From  a 
judgiUCTt  for  def^dant;  idaintifl  appeals. 
Keversed  and  remanded. 

SbarplesB  Walker,  of  MUes  City,  and  Ed- 
gar B.  Merrill,  of  Brldger,  for  appellant 
O.  W.  rarr  and  H.  El  Herrick,  both  of  Miles 
Olty,  for  respondenL 

BRAmn^T,  C.  J.  Clahn  and  dellTery  to 
recover  possession  of  personal  property  con- 
sisting <^  horses,  farming  Implements,  etc., 
and  for  damages  for  its  detention.  Prior 
to  October  9, 1912,  plaintiff  and  her  husband, 
George  D.  Mennell,  had  been  residing  upon 
and  farming  a  homestead  in  Custer  county. 
They  have  two  minor  children  of  tender 
years.  On  the  date  mentioned,  George  I>. 
Mennell  abandoned  his  family,  his  wherea- 
bouts being  thereafter  unknown.  The  plaln- 
tur  cfKitlnued  to  occupy  the  homestead  and 
to  farm  it  for  the  maintenance  of  herself  and 
children,  making  use  of  the  property  in  con- 
troversy herein  for  that  purpoee,  having  no 
other  means  of  support.  On  November  12, 
1912,  Ben  Lenlley,  the  sherUT  of  Caster 
county,  to<A  possession  of  the  property  un- 
der attadun^it  issued  in  an  action  brought 
by  me  Van  Coil  agalnat  George  D.  Menpe^ 
in  the  district  court  of  that  county.  On  Jan- 
uary 6,  1913,  the  defendant,  as  successor  of 
Le valley,  received  from  him  the  property 
and,  when  the  present  acUon  was  brought, 
was  holding  It  for  the  satisfaction  of  any 
judgment  Van  Coll  might  recoTer.  On  Jan- 
aaiy  21,  1918,  the  iflalntlfl  made  donand  of 
the  defendant  that  he  restore  to  her  the  pos- 
session of  the  iHSiperty,  claiming  that,  as  she 
Is  the  head  <d  the  family,  she  la  entitled  to 
hold  it  ftee  tran  attachment  or  ezecutl<ni 
against  her  husband.  Up<m  his  refusal  to 
comply  with  her  demand,  she  brought  this 
action.  To  the  ccnnplaint  alleging  substan- 
tially the  foregt^ng  facts  the  court  sustained 
a  gmerol  demurrer,  and,  upon  plaintiff's  de- 
diuing  to  amend,  rendered  Judgment  for  the 
defendant.    Plaintiff  has  appealed. 


While  there  are  some  aUegatl<mB  found  in 
the  complaint  to  the  effect  that  the  plaintiff 
Is  the  owner  of  the  property  in  controversy, 
when  the  pleading  Is  read  as  a  whole  it  la 
apparent  that  she  founds  her  right  to  recover 
upon  the  assumption  that  the  abandonment 
by  her  husband  cast  upon  her  all  the  duties 
and  obligations  of  the  head  of  the  family, 
with  the  result  that  she  is  clothed,  for  the 
time  being,  with  the  right  possessed  by  him 
in  this  behalf.  In  any  event,  counsel  have 
submitted  the  Single  question  whether  a 
wife,  situated  as  Is  the  plaintiff  In  this  case, 
may  claim  for  heraelf  and  children  the  bene- 
fit of  the  statutory  exemptlcms  which  the 
husband  might  claim  if  he  were  i:>resent 

Sections  «824  and  6826  of  the  Revised 
Codes  declare: 

"6ffi4.  The  following  property  le  exempt  from 
execution,  except  as  herein  otherwise  provided: 
In  all  cases  all  wearing  apparel  of  the  judgment 
debtor  and  family ;  also  all  chairs,  tables,  desks, 
and  books  to  the  value  of  two  hundred  dollars ; 
and  also  all  necessary  household,  table  and  kitch- 
en furniture  of  the  Judgment  debtor,  including 
one  sewing  macbinef  stoves,  stove-pipes  and 
stove  furniture,  heating  apparatus,  beds,  bed- 
ding and  bedsteads,  and  provisions  and  fuel  pro- 
vided for  individual  or  lamtly  use  sufficient  for 
three  montba,  and  also  one  horse,  saddle  and 
bridle,  two  cows  and  their  calves,  four  hogs  and 
fifty  domestic  fowls,  and  feed  for  such  animals 
for  three  months,  one  clock  and  all  family  pic- 
tures. An  unmarried  person  who  is  not  the 
bead  of  a  family,  ia  not  eotitled  to  any  of  the 
exemptions  herein  mentioDed,  except  that  of 
the  wearing  apparel  of  the  judgment  debtcff." 

"6825.  In  addition  to  the  property  mentioned 
in  the  preceding  section,  there  shall  be  exempt 
to  all  judgment  debt<»«  who  are  married,  or  who 
are  heads  of  families,  the  following  property:  1. 
To  a  farmer:  Farming  utensils  or  implements 
of  husbandry,  not  exceeding  in  value  six  hun- 
dred dollars:  also,  two  oxen,  or  two  horses  or 
mules,  and  their  hameaa,  one  cart  or  wagon,  set 
of  sleds,  and  food  for  such  oxen,  horses,  cows 
or  mutes  for  three  months ;  also,  all  seed,  grain 
or  vegetables  actually  provided,  or  on  hand,  for 
the  purpose  of  plandng  or  sowing  the  following 
spring,  not  exceeding  u  value  the  mm  of  two 
hundred  dollars." 

[1, 1]  These  provlslona  wrae  enacted  by  the 
Legislature  in  obedlmce  to  the  injunction 
of  the  Constitution:  "The  legislative  assem- 
Wy  shall  enact  liberal  homestead  and  ex- 
empticm  laws."  Const  art  19,  {  4.  By  a 
gena^l  ctmsensus  of  opinion,  the  courts  hold 
that  such  laws  have  for  their  purpose  the 
maintenance  and  protecthm  of  the  family 
and  that  they  are  subject  to  the  rule  of  lib- 
eral construction,  to  the  end  that  this  pur^ 
pose  may  be  fully  effected;  and  though  the 
particular  statute  under  consideration,  as 
is  the  case  here,  makes  the  exemptions  In 
favor  of  the  Judgment  debtor  eo  nomine,  the 
fcourts  do  not  regard  them  as  conferring  a 
personal  right  upon  the  debtor,  but  rather  as 
declaring  a  family  right  which  may  he  a** 
serted  effectively  by  the  wife  or  any  other 
person  upon  whom,  for  the  time,  the  care  of 
the  family  has  been  cast  On  this  subject, 
Mr.  Freeman,  in  his  work  <n  Executions, 
I  aptly  says: 
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"Hnsbands  there  hare  been,  and  may  a^ln  be, 
who  are  inatteatire  to  their  wives  and  children, 
or  who  willfully  inflict  upon  them  miaery  and 
want.  The  family  of  81kA  a  man,  more  than  of 
any  other.  Is  within  the  spirit  and  the  necessi- 
ties of  exemptioD  laws ;  and  it  is  a  strange  and 
perverse  interpretation  of  these  laws  which  de- 
nies their  benefit,  even  temporarily,  to  a  family 
whose  head  Is  for  the  moment  absinit  from  them, 
or  who,  though  not  absent,  ia  indifferent  to  their 
fate." 

In  full  accord  with  tbe  view  thus  express- 
ed, ,  tbe  courts  construe  the  local  statutes 
witbout  regard  to  tbe  particular  terms  em- 
ployed to  maintain  tbe  integrity  ot  tbe 
family. 

In  Ohio  a  statute  wblcb  exempted  to  the 
bead  of  a  family,  not  the  owner  of  a  home- 
stead, personal  property  not  exceeding  $500 
In  value,  In  addition  to  otber  chattel  exemp- 
tions, to  be  selected  by  him,  his  agent,  or 
attorney,  at  any  time  before  the  sale,  was 
held  to  enable  tbe  wife  to  assert  tbe  claim 
when  tbe  husband  failed  to  do  sa  In  an  ac- 
tion brought  by  the  wife  and  husband  to 
recover  damages  for  the  refusal  of  a  consta- 
ble to  release  property  as  exempt,  on  demand 
of  tbe  wife,  tbe  court  construed  tbe  statute 
as  enacted  to  protect  the  family,  and  held  that 
tbe  wife  might  make  the  demand  for  herself 
and  for  tbe  children  as  their  natural  guard- 
Ian.  Regan  v.  Zeeb.  28  Ohio  St  487.  So  In 
Arkansas,  tbe  court,  emphasizing  the  Idea 
that  the  purpose  of  the  statute  is  the  preser- 
vation and  protection  of  the  family,  permit- 
ted the  minor  children  of  an  absconding  debt- 
or to  make  effective  claim  for  tbe  exemp- 
tions through  their  grandfather  as  next 
friend,  he  having  assumed  the  care  of  them 
after  the  desertion  of  them  by  the  father. 
White  T.  Swann,  68  Ark.  102,  56  S.  W.  635, 
82  Am.  St  Rep.  282.  After  stating  that  the 
absent  father  had  left  tbe  property  in  the 
possession  of  the  children  ostensibly  for 
th^r  benefit  the  court  said: 

"Under  these  circumatancea,  with  nothing  to 
show  to  the  contrary,  we  tidnk  it  should  be  pre- 
sumed that  tbe  debtor  consented  to  this  action 
taken  for  the  benelit  of  himself  and  children  by 
one  who  bad  rightfully  assumed  control  of  them 
in  bia  absence.  To  bold  otherwise  would  be  to 
say  that  If  the  absconding  debtor  bad  left  a  wife 
or  an  adult  son  or  daugbter,  the  law  would  al- 
low the  exemption  to  be  claimed,  but  would  re- 
fuse its  protection  when  the  deserted  family 
consisted  only  of  the  young  and  helpless.  iSuch 
a  construction  of  the  statute  would  overlook  en- 
tirely tbe  main  purpose  of  the  exemption  law; 
for,  although  the  exemption  is  allowed  the  debt- 
or, it  is  given  to  him  in  part  at  least  for  the 
protection  of  his  family,  who  need  it  all  tfau 
more  when  deserted  by  him  during  early  in- 
fancy." 

In  Frazer  t.  Syas,  10  Neb.  115,  4  N.  W. 
034,  35  Am.  Rep.  466,  tbe  Supreme  Court  of 
ffebraska  held  that  a  wife  abandoned  by  her 
husband,  and  continuing  to  reside  In  the 
state,  became  the  head  of  the  family  for  the 
time,  and  was  entitled  to  the  exemptions 
made  to  a  bead  of  a  family  lesldlug  In  the 
state,  saying: 


'TThe  law  is  for  the  benefit  of  the  family  of 
the  debtor,  and  its  benefits  may  be  claimed  by 
the  actual  head  of  such  family  then  residing  in 
the  state,  althoogh  the  huabuid  may  have  ab- 
sconded. 

Tbe  f<dIowlng  autbMltles  are  directly  In 
pcdnt  to  the  same  effect:  Unander  Long> 
staff,  T  S.  D.  IW,  68  N.  W.  776;  FreebMng  v. 
Bresnahan,  61  Mich.  640,  28  N.  W.  631, 1  Am. 
St  Bepi  617:  Vint  Mat  Bank  t.  Lee,  25 
N.  D.  197,  141  N.  W.  710;  McCarthys  Ap- 
peal. 68  Pa.  217;  Meltzler's  Appeal,  73  Pa. 
368;  State  t.  Wilson,  31  Meb.  463,  48  N.  W. 
147;  Waples  od  Bomesteads,  p.  877;  18  C^c' 
1899L 

It  iB  true  the  husband  is  ndinarlly  the 
head  or  the  fftmi^  and  has  the  right  to  select 
the  home.  Rev.  Codes,  i  3662.  The  expres- 
sion 'liead  of  tbe  fhmlly,"  as  defined  In  th« 
title  of  tbe  Berlsed  Codes  relating  po  bome- 
steads,  clearly  includes  tbe  aband<med  wUo, 
because  it  Includes,  besides  the  bu^and,  ev- 
ery person  occupying  prc^r^  to  whtdb  the 
homestead  lis^t  attaches  who  has  tbe  care 
of  deiiendMitB  residing  with  him  t]k««on. 
Rev.  Codes,  f  4718.  So,  also,  when  the  hus- 
band becomes. unable  to  support  himself,  the 
duty  of  support  devolves  npcm  the  wife  (seo 
tion  3726),  and  whoi  the  bnstwnd  falls  to 
select  a  homestead,  tbe  wife  maj  sdect  it 
(section  4719).  The  husband  cannot  abandon 
his  hunestead  merely  by  the  desertion  of  his 
wife  and  family.  Wattmon  t.  Bonner  Co., 
10  Mont  654,  48  Pac  1106,  61  Am.  St.  Rep. 
627.  Tb»  same  rule  must  necessity  apply 
to  tbe  exmptlops  ot  personal  property. 

If  the  aUegatloDS  of  her  complaint  are  ee- 
tabliahed  the  evidence,  plalntiflC  has  a 
clear  right  to  recover.  Tbe  court  was  there- 
fore in  error  in  luAding  it  insafllclent  The 
Judgment  is  reversed  wiUi  directions  to  over- 
rule the  demurrer. 

Reversed  and  remanded. 

SANNER,  and  HOLLOWAT,  33.,  concur. 


STATD  V.  KARRI.    (No.  8536t) 

(Supreme  Conrt  of  MontanA.    June  24,  1916.) 

1.  Labcent  «=»16— Bailioent  —  "Loan  vob 
ExouANaa." 

Where  U.  kt  defendant  have  a  dncA  on 
the  agreement  that  he  should  use  tbe  proceeds 

for  cflshiag  checks,  and  repay  the  amount  on 
a  certain  day,  though  he  ufKd  it  for  other  pur- 
poses, and  did  not  repay  it  be  was  not  guilty 
of  larceny  aa  bailee,  under  Rev.  Code^  f  80^ 
for  which  it  is  necessary  that  title  should  have 
remained  in  B.;  the  transaction  by  which  B. 
let  him  have  the  check  constituting  a  loan  for 
exchange,  defined  by  section  6201  as  a  "contract 
by  which  one  delivers  perswal  property  to  an- 
other, and  tbe  latter  agrees  to  return  to  tha 
lender  a  similar  thing  at  a  future  time,  without 
reward  for  its  use,"  and  which,  by  provision  of 
section  5203,  transfers  to  the  borrower  title  to 
the  thing  lent 

[Gd.  Note.— F<»  other  case^  see  I<arceny, 
Cent  Dig.  S8  30^;  Dec.  Dig.  «=»15. 

For  other  definitions,  see  Words  and  Phrases, 
Loan  for  Exchange.] 
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2,  Cbiuiitai.  Law  «3»814  —  Iimsncnom  — 

Dboreb  of  Qffsnse. 

The  charge  being  grand  larceor  as  bailee, 
and  the  value  of  the  property  admittedly  exceed- 
ing $60,  instructions  as  to  petit  larceny  should 
not  be  submitted. 

[Ed.  Note.— Por  other  cascB,  see  Criminal 
Law,  Cent.  Dig.  H  1821, 1833.  1839, 1860, 1805, 
1883.  1880.  mi,  18T9-198S,  198T;  Dee.  Dig. 

Appeal  from  District  Court,  Sllrer  Bow 
County;  Michael  Donlan,  Judge. 

Odkar  Kani  was  convicted  of  grand  lar- 
ceny as  bailee,  and  appeals.  Beveraed  and 
remanded,  witb  directions. 

Blnnard  ft  Rodger,  of  Bntte,  jEOr  i^tpellant 
D.  U.  Kelly*  Atty.  OeiL,  for  the  State. 

BBAMTLT.  a  J.  On  Norember  1,  1913. 
the  defendant  waa  charged  by  Information  In 
the  district  court  of  Sliver  Bow  conntjr  with 
grand  larceny  as  bailee.  A  trial  upon  bis 
idea  of  not  guUty  resulted  In  bis  oonvlc- 
tl<Hi  of  petit  larceny  and  his  sentence  to  a 
term  of  sU  months  In  the  connty  jalL  He 
has  appealed  from  the  judgment  and  an 
(ffder  denyliv  bis  motion  for  a  new  trlaL 

The  charging  part  of  the  luformatlon  Is  as 
follows: 

"That  at  the  county  of  Silver  Bow,  sUte  of 
Montana,  on  or  about  the  9th  day  of  July,  A.  D. 
1913,  aiid  before  the  filing  of  this  Information, 
the  said  defendant  then  and  there  having  in  his 
Doasession,  custody,  and  control,  as  bailee  of 
Browne  &  Flannig&n  Company,  a  corporation, 
certain  personal  property,  to  wit,  money,  in 
amount  and  of  the  value  of  $1,000,  lawful  mon- 
•7  of  the  United  SUtes  of  America,  did  willfully, 
unlawfully,  knowingly,  fraudulently,  intentlonaN 
I7,  and  feloQiously  appropriate  said  money  to 
his  own  use,  with  intent  in  him  (the  said  de- 
fendant) then  and  there  to  deprive  and  defraud 
the  true  owner,  the  said  Browne  ft  FlannUnn, 
a  corporation,  of  its  said  property,  and  of  the 
use  and  benefit  thereof,  snd  to  appropriate  the 
same  to  his  (the  said  defen^nt's)  own  use." 

[1]  Several  contentions  are  made  In  de- 
fendant's behalf,  among  tbem  that  the  verdict 
la  contrary  to  the  evtdokce.  We  shall  notice 
this  contention  only,  for  the  record  discloses 
a  state  of  facta  upon  which  a  ccMivlctlon  of 
either  grand  or  petit  larceny  cannot  be  sus- 
tained. There  Is  no  material  conflict  in  the 
evidence.  The  testimony  of  the  state's  wit- 
nesses tends  to  show  the  following:  Prior 
to  July  9,  1913,  the  defendant  bad  been  con- 
ducting a  saloon  in  Butte.  He  had  been  pur- 
ehasing  goods  to  keep  up  bis  stock,  from 
various  wholesale  dealers  doing  business  In 
Bntte,  asKuig  others  the  Stromberg-Mulllns 
Company;  purchases  from  It  being  made 
through  one  Palmer,  the  company's  solicitor. 
Having  left  the  employment  of  this  company 
and  entered  that  of  Browne  &  Flaunigan 
Company,  another  wholesale  dealer,  Palm- 
er sought  to  Induce  the  defendant  to  make 
his  purchases  ezcloslvely  from  it  This  the 
defendant  finally  agreed  to  do.  On  the  date 
mentioned,  the  defendant.  In  company  with 
Palmer,  went  to  tlie  business  place  of  Browne 
ft  Flannlgan  Company,  and  there  met  J.  P. 


Browne,  who  was  In  dkarge  for  the  company. 
After  some  conversation  toudilng  his  finan- 
cial responsibility,  he  made  a  purchase  of 
goods  to  the  amount  of  several  hundred  dol- 
lars. He  represented  to  Browne  that,  If  he 
could  secure  the  sum  of  $1,000  to  use  on  pay 
days  for  the  purpose  of  cashing  miners*  pay 
checks,  be  would  be  able  to  attract  customers 
and  largely  Increase  his  sales;  It  bting  the 
custom  of  many  of  the  miners  to  get  their 
pay  checks  cashed  at  places  where  they  dealt. 
The  miners  were  paid  on  any  day  of  the 
mouth  from  the  9th  to  the  ISth,  Inclusive,  ac- 
cording to  the  rule  which  prevailed  at  die 
particular  mine  where  one  happened  to  be 
employed.  The  result  of  the  n^tlatlons  was 
that  Browne  gave  the  defendant  a  (dieck  of 
the  company  for  $1,000,  u|x>n  the  agreement 
and  under^anding  that  be  wss  to  use  the 
proceeds  exclusively  tbr  the  purpose  vt 
cashing  checks,  and  to  r^ny  the  amount  on 
the  ISth.  He  failed  to  make  r^ayment 
Thereupon  Browne  ^!ocured  his  arrest  and 
prosecution  for  larceny  of  the  amount  so  ad- 
vsnced  to  him.  The  defendant  testified  that 
the  money  was  advanced,  not  to  enable  him 
to  cash  checks,  but  to  discbarge  acoounbi 
dne  to  other  dealws,  so  that  they  would 
not  press  him  for  payment  or  resort  to  legal 
proceedings  to  enforce  payment;  be  being 
indebted  at  the  time  to  the  amount  of  $3,000. 
He  further  testified  that  it  was  the  under- 
standing that  he  was  thereafter  to  purchase 
from  Browne  ft  Flannlgan  Company  exclu- 
sively, and  that  additional  advancements 
were  to  be  made  to  him  to  enable  him  to  dis< 
charge  all  of  his  indebtedness  to  others,  thus 
constituting  Browne  ft  Flannlgan  Company 
his  BoiA  creditor.  Wbetiier  the  advancement 
was  made  for  the  one  purpose  or  the  ottm  is 
not  material. 

Tbe  court  adopted  the  tbeory  that  If  the 
stfHry  of  tbe  tnmsactlDn,  as  naivated  by  the 
state's  witnesses,  was  troe,  the  defendant 
became  tbe  bailee  of  Brown  ft  Flannl^n 
Company,  and  was  gollty  of  larceny;  but 
that  otherwise  the  transaction  was  a  loan, 
and  the  defendant  waa  entitled  to  acquittal. 
That  this  tbeory  Is  erroneous  Is  clear,  when 
we  note  the  legal  distinction  betweMi  a  bail- 
ment created  by  the  mere  loan  of  a  thing  to 
be  returned,  and  a  loan  for  exchange.  A  bail- 
ment of  tills  class  Is  the  holding  of  posees- 
alon  by  one  person  <tf  personal  property  for 
a  temporary  purpose,  subordinate  to  tbe  ti- 
tle of  another,  wbo,  as  between  the  parties, 
has  tbe  right  of  possession  when  the  pur* 
pose  of  tbe  bailment  has  been  accomplished. 
4  M.  A.  L.  p.  71.  By  acc^tlng  tbe  property, 
tbe  bailee  does  not  acquire  title,  but  acknowl- 
edges the  bailor's  title,  and  assumes,  with 
reference  to  the  subject  of  the  bailment,  a 
position  of  trust  and  confidence,  and  this 
relation  continues  until  the  thing  loaned  Is 
returned  to  the  bailor  or  has  been  lawfully 
accounted  for.  Pulllam  v.  Burlincaine,  81 
Mo,  111,  61  Am.  Bep.  229.   Tbe  bailee  has  a 
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special  property  In  the  thing  as  ag&lnst 
strangers,  but  as  against  the  bailor  no  right, 
except  such  as  he  has  acquired  under  the 
terms  of  the  contract,  and,  when  the  pur* 
pose  of  the  bailment  has  been  served,  this 
right  ceases,  and  he  Is  bound  to  return  the 
tiling  to  the  bailor.  A  loan  for  exchange  Is 
defined  by  the  statute  as  a  "contract  by 
which  one  delivers  personal  property  to  an- 
other, and  the  latter  agrees  to  return  to  the 
lender  a  similar  thing  at  a  future  time,  with- 
out reward  for  Its  use."  Rev.  Codes,  {  5201. 
"By  a  loan  for  exchange,  the  title  to  the 
thing  lent  Is  transferred  to  the  borrower, 
and  he  must  bear  all  its  expenses,  and  is 
entlUed  to  all  its  Increase."  Section  6203. 
The  subject  of  the  loan  thus  becomes  the 
property  of  the  borrower,  and  he  assumes, 
under  the  contract,  not  a  position  of  trust 
and  confidence  with  relation  to  the  thing 
borrowed,  but  merely  the  obligation  to  re- 
pay the  lender  In  kind  at  the  time  fixed  by 
the  contract.  The  transaction  is  what  was 
known  In  the  Roman  law  as  a  mutunm,  and 
Is  regarded  In  our  law  as  of  the  nature  of 
a  sale,  because  the  effect  of  it  Is  to  transfer 
the  title  when  the  subject  of  the  loan  Is  a 
chattel  and  to  create  the  relation  of  debtor 
and  creditor.  When  money  Is  involved,  the 
transaction  is  closely  analogous  to  a  deposit 
for  exchange,  as  defined  In  section  6138,  Re- 
vised Codes.  Story  on  Bailments,  H  283, 
430;  3  Am.  &  Eng.  Bncy.  Law,  736;  3  RUL 
Case  Law,  pp.  74,  75;  Caldwell  v.  Hall,  60 
Miss.  330,  44  Am.  Rep.  410 ;  Chase  v.  Wash- 
bum.  1  Ohio  St  244,  59  Am.  Dec.  623 ;  Lon- 
ergan  v.  Stewart,  55  lU.  45 ;  Wright  v.  Polne, 
62  AtL  340,  34  Am.  Rep.  24. 

The  obligation  assumed  by  defendant  to 
Browne  &  Flannigan  Company  was  therefore 
not  that  of  a  bailee  but  of  a  mere  debtor. 
That  he  accepted  the  check  with  the  under- 
standing that  Its  proceeds  were  to  be  devoted 
to  one  purpose,  and  then  devoted  them  to  a 
different  purpose,  thus  violating  &ith  to  the 
company,  Is  not  of  Importance  In  determining 
the  question  whether  he  became  criminall>' 
liable.  The  title  to  the  money  having  passed 
to. him,  his  ai^roprlatlon  of  It  to  a  use,  other 
than  that  for  which  It  was  advanced,  did 
not  amount  to  a  conversion  of  it,  without 
which  he  could  not  commit  larceny  under 
the  statute.  Rev.  Codes,  S  8642.  For  under 
the  second  subdivision  of  this  section,  under 
which  the  charge  In  this  case  was  preferred, 
title  to  the  subject  of  the  larc^y  must  be 
vested  in  a  person  who,  for  the  time  being, 
has  intrusted  Its  custody  or  control  to  the 
person  who  is  charged  with  having  misappro- 
priated it  However  reprehensible,  therefore, 
the  conduct  of  the  defendant  may  have  been, 
be  was  not  guilty  of  larceny.  The  trial  court 
should  have  directed  ills  acquittal. 

[2]  It  may  be  remarked  that,  under  the 
facts  disclosed  In  this  case,  the  submission 
to  the  Jury  of  Instructions  under  which  they 
were  authorized  to  find  defendant  guilty  of 


petit  larceny  w&a  wholly  Indefensible.  Upon 
the  assumption  that  he  might  have  been 
found  guilty  of  grand  larceny,  tbere  was  no 
evidence  In  the  case  to  Justify  the  Jury  in 
even  considering  whether  he  was  guilty  of 
petit  larceny.  Instructions  as  to  the  lower 
grade  of  the  crime  should  not  be  submitted  in 
any  case  in  which  the  charge  is  grand  lar^ 
ceny,  when  the  value  of  the  property  alleged 
to  have  been  taken  la  admittedly  In  excess  of 
$50. 

The  Judgment  and  order  are  reversed,  and 
the  cause  la  remanded  to  the  district  courts 
with  directions  to  discharge  the  defendant 

SANNBB  and  HOLLOWAT,  JJ.,  concur. 


STATU  ex  rel.  POINBEXTER,  Atty.  Gen.,  v. 
DISTRICT  COURT  OF  FIRST  JUDICIAL 
DIST.  IN  AND  FOR  LEWIS  AND  CLARK 
COUNTY  et  aL     (No.  3603.) 

(Supreme  Court  of  Montana.    July  8,  1916^ 

1.  Cbiunai.  Law  QssSOS  —  FoiriBHiiENT  — 

CBBTAINTT  —  IlCFBIBONinnT  VOB  NOHPAT- 

UBNT  OF  Fins.. 

The  provision  of  a  Judgment  imposing  a 
fine  of  ¥500  that  in  default  of  payment  def^d- 
ant  be  imprisoned  "for  the  term  of  one  day  for 
each'  $2  of  said  fine"  "specifies  the  extent  of 
the  imprisonment,"  as  required  by  Rev.  Codes, 
S  9371. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2618.  21^21.  2523-252& 
2528^.  2630,  2^2543 -Dec.  Dig.  «s>9e6l 

2.  CaiuiNAL  Law  «=»995  —  PuBismoiN'r  — 
Juno MEKT— "Not  Paid." 

The  words  "not  paid,"  in  the  provision  of 
a  judgment  that  In  default  of  payment  of  the  fine 
defendant  be  imprisoned  for  the  term  of  one  day 
for  each  f2  of  said  fine  "not  paid,"  do  not 
malce  the  judgment  indefinite;  they  meaning 
only  that  defendant  will  be  entitled  to  release 
on  payment 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  2518,  2S21,  2623-2626,  2528%, 
2530,  2^-2643;  Dea  Dig.  «s>89S.] 

3.  Cbiuinal  Law  ^stllQS  —  Esbob  Favob- 

ABLE— JUDOIUNT. 

If  a  judgment  is  more  Ubttal  towards  de- 
fendant ^an  the  statute  requirei^  in  provid- 
ing that  if  his  fine  be  paid,  he  shall  be  releas- 
ed, he  cannot  c<HnplaiD  thereof. 

[Ed,  Note.— For  otJier  cases,  see  Criminal 
Law,  Cent  Dig.  §S  3085,  30S6,  3088,  3089; 
Dec.  Dig.  «3=>1165.J 

4.  FlHIH  4S>12— iMPBIBOmCSNT  FOB  NOHPAT- 

UBHT— Statutes. 

Rev.  Codes,  §  9371,  providing  that  a  judg- 
ment that  defendant  pay  a  "fine  and  cost"  may 
direct  that  he  be  imprisoned  till  lx>th  Hue  and 
costs  are  satisfied,  is  applicable  to  a  case  where 
the  statote  authorises  only  imposition  of  a 
"fine." 

[Ed.  Note.— For  cthtx  cases,  see  E^es,  Cmt 
Dig.  H  12.  18 ;  Dec.  Dig.  «=»12.] 

6.  Fines  *=3l2— Impbisonmknt  fob  Nohpat- 
KBNT— Penalty  not  Enlaboed. 

A  greater  penal»  than  a  fine,  all  that  Is 
authorized  by  Rev.  Codes,  {  8888,  for  a  first 
offense  against  the  liquor  law,  is  not  imposed 
by  a  provision  of  the  judgment  pursuant  to 
section  0371  that  in  default  of  payment  of  the 
fine  defendant  be  impriacHied  a  day  for  each  $2 
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of  the  fln«;  thli  belnf  no  part  of  th«  penalty, 
but  a  method  of  enfordnr  it 

[Ed.  Note.— Fw  otber  caKB,  see  Fines,  Cent 
Dig.  H  12.  13;  Dee.  Dtg.  «s»12.] 

Original  proceedings  by  tbe  State,  on  the 
r^tloa  of  J.  B.  Polndezter,  Attorney  Gen- 
eral, against  the  District  CJoart  of  the  First 
Judicial  District  In  and  for  the  Ck>nnty  of 
Lewis  and  Clark  and  J.  M.  Clements,  a 
Judge  thereof.    Order  annulled. 

J.  B.  Poindexter,  Atty.  Gen.,  and  A.  H. 
McConnell,  of  Helma,  for  relator.  J.  H. 
Brass,  of  Helena,  for  respondents. 

BRANTLT.  C  J.  [1-8]  On  March  22d  of 
this  year  John  Abel  was.  by  information 
llted  in  the  district  court  of  Lewis  and 
Clark  county,  charged  with  a  violation  of 
the  statute  relating  to  the  keeping  of  wine- 
rooms  in  oHinectlon  with  saloons  (Laws  1907, 
c.  170;  Rot.  Codes,  H  8382-8389).  On  May 
12th  he  was  tried  in  department  2  of  said 
court,  Hon.  J.  Miller  Smith  preeldlng,  and 
found  guilty;  the  Jury  fixing  his  punishment 
Imposing  a  fine  of  $500.  On  May  16th 
the  court  pronounced  Judgment; 

"That  tiie  said  John  Abel  be  punished  by  a 
fine  of  $500,  and  in  default  of  payment  that  he 
be  impruoned  in  the  county  of  the  county 
of  Lewis  and  Glark,  in  the  state  of  Montana, 
for  the  terra  of  ods  day  for  eadi  $2  of  said  fine 
not  paid." 

Tbereuiwn,  the  floe  not  having  been  paid, 
Abel  was  otmiBiitted  to  jail,  the  order  of 
oanunltment  being  a  cntlfled  copy  ot  the 
judgment  .On  June  12th  he  applied  to  the 
Hon.  J.  U.  Clemoits,  the  Judge  presiding  In 
department  1  of  the  court,  for  hia  rdease 
on  habeas  corpus.  Judge  Clements  held  the 
jngdmoit  Told,  tor  that  It  failed  to  "speci- 
fy Oie  extmt  ot  the  impriBonment,"  and  or- 
dered the  petitioner  released.  Hiereupon  the 
Attorn^  Qenexal  applied  to  this  omrt  for 
an  order  under  Its  anperrlsory  power  annul- 
ling the  order  of  release  on  tiie  ground  that 
Judge  Clements  ored  In  hie  oonstmction  of 
the  law  applicable. 

TbB  first  violation  ot  the  act  subjects  tbe 
offender  to  a  fine  of  not  less  than  $100  nor 
more  than  $1,000.  A  second  violation  sub- 
jects him  to  Imprisonment  In  tbe  county  jail 
ftor  a  term  not  less  than  30  days  nor  more 
than  fflte  year,  and  disability  for  a  period 
of  one  year  to  ohtain  or  ho\d  in  his  own 
name  or  that  of  any  other  perscm  a  license 
to  sell  any  malt,  spirituous,  or  Intoxicating 
liquor.  Rer.  Codes,  |  8S88.  The  portion  of 
the  Judgment  directing  the  Imprisonment  of 
Abel  in  default  of  his  payment  of  the  fine 
was  added  under  section  9371  ot  the  Rerlsed 
Codes,  which  Is  the  following: 

"A  judgment  that  the  defendant  pay  a  fine 
and  costs  may  also  direct  that  be  be  imprison- 
ed until  both  fine  and  costs  are  satisfied,  specify- 
ing the  extent  of  the  imprisonment,  wbicii  must 
not  exceed  one  day  (or  two  dollars  of 

the  fine  and  costs." 


The  theory  npon  which  Judge  Clements 
proceeded  was  that,  while  a  judgment  pro- 
nounced in  accordance  with  this  provision 
may  fix  the  time  of  imprisonment  for  a  less 
number  of  days  than  that  found  by  divid- 
ing the  amount  of  the  fine  by  two,  it  must 
nevertheless  In  all  cases  state  definitely  the 
number  of  days,  and  that  an  omission  to 
th>i8  fix  the  time  renders  the  judgment  void 
pro  tanto.  In  other  words,  though  the  word- 
ing of  the  order,  without  so  stating,  clear- 
ly Indicates  the  number  of  days  the  imprlson- 
meat  most  continue,  the  judgment  is  never- 
theless void  unless  it  names  the  number.  We 
think  that  the  expression  "specifying  the 
extent  of  the  imprisonment,  which  must  not 
exceed,"  etc.,  does  not  clothe  the  court  with 
discretion  to  fix  the  time  of  impris(Him^t, 
but  Is  Intended  merely  to  fix  a  limitation  be- 
yond which  tbe  court  may  not  go.  Ex  parte 
Bills,  M  Cal.  205.  ConslderatioQ  of  this 
feature  of  the  statute  Is  not  pertinent  here, 
however;  for  the  question  detemdned  by 
Judge  Clements  and  submitted  us  Is  wheth- 
er tbe  Judgment  as  pronounced  by  Judge 
Smith  Is  upon  the  flice  of  it  sufficiently  defi- 
nite and  certain  to  meet  ttie  requirements  of 
the  statute.  Now,  If  we  wnlt  the  words  "not 
paid,"  there  can  be  no  doubt  as  to  the  ex- 
tent of  the  imprisonment  imposed  by  the 
judgment  The  flue  imposed  is  the  definite 
sum  of  $600,  which  is  within  the  maximum 
provided  by  section  8388,  supra;  and  Im- 
prisonment "for  the  term  of  one  day  for 
each  $2  of  said  fine"  must,  from  any  rational 
point  of  view,  be  construed  to  mean  impris- 
onment until  the  fine  Is  paid,  not  exceeding 
250  days,  the  quotient  produced  by  dividing 
600  by  2,  the  measure  of  per  diem  fixed. 
This  satisfies  all  the  requirements  of  the 
statute^  for  the  period  of  Imprisonment  Ui 
as  definitely  fixed  as  if  the  statement  had 
been  added,  "not  to  exceed  250  days."  Ex 
parte  Sing  Ah  Tong,  84  Cal.  165,  24  Pac.  18L 
Tbe  addition  of  the  words  "not  paid"  doe* 
not  render  the  Judgment  Indefinite.  The  stat- 
ute Itself  does  not  provide  that  the  defend- 
ant shall  be  released  upon  the  payment  of 
any  portion  of  the  flue  not  satisfied  by  the 
imprisonment  If  It  be  assumed  that  It  may 
be  so  constmed  as  to  imply  this,  the  words 
"not  paid"  can  be  assigned  no  other  mean- 
ing than  that  the  petitl<»ier  will  be  mtltled 
to  release  upon  making  payment  In  any 
event,  he  cannot  coniplaln  that  the  Judgmoit 
in  tblB  respect  Is  more  liberal  toward  him 
than  tbe  statute  requires. 

[4]  Some  eontoitlon  Is  made  by  counsel 
for  respondent  that,  since  eectlon  8S8S,  supra, 
anthorins  the  Impositton  of  a  fine  only,  and 
section  9371  provides  for  Imprisonment  where 
the  payment  of  both  fine  and  costs  is  tmpoe- 
ed.  the  latter  section  has  no  ai^ltcatlon  to 
a  case  In  which  a  fine  only  Is  the  penalty. 
It  is  sufficient  answer  to  this  contention  to 
say  that  the  purpose  of  tbe  section  is  to 
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provide  a  summary  ueChod  of  enforcing  pay' 
ment  In  all  cases  not  otbenrlse  proTlded  for, 
where  tbe  penalty  Imposed  is  the  payment  of 
a  sum  <tf  money;  the  method  provided  In 
sectlw  9374  bdng  cnmnlatiTe. 

[f]  Couns^  says  In  Us  brief  that  section 
8388  dearly  does  not  anthorin  the  coort  to 
Impose  a  seiUence  of  In^rlsonment  for  a 
first  (^ens^  and  that  the  court  exceeded 
Its  jurladlctl<»  in  Impeding  Imprisonment  In 
this  caae.  Herein  counsel  overlook  tbe  dls> 
tlnctlon  between  Imprisonment  Imposed  as  a 
penalty  and  ImswlsonmeDt  Impost  condition- 
ally under  the  statute.  l%e  latter  Is  no  part 
of  the  paialty,  and,  as  we  have  already  said, 
is  one  of  the  methods  of  enforcing  it;  and, 
while  it  Is  true  that  the  Imprisonment  suf- 
fered by  an  offender  in  tbe  enf<ffcement  of 
the  penalty  for  the  first  offenae  may  possibly 
continue  for  a  longer  time  than  that  provid- 
ed as  a  peaalty  for  a  second  offense,  this 
does  not  at  all  indicate  that  the  Legislature 
intended  that  tbe  payment  of  a  fine  impos- 
ed for  a  first  offense  should  be  enforced  by 
execution  only.  If  the  otTender  cannot  pay 
tbe  fine,  or  any  part  of  it,  be  may  be  re- 
leased from,  prison  under  the  provMons 
found  in  section  9373.  If  he  is  contuma- 
cious, and,  though  aUe  to  do  so,  refuses  to 
pay,  he  cannot  justly  complain;  section 9371 
providing  that  he  must  be  imprisoned  for  the 
full  term  ascertained  as  provided  in  sectlfm 
9371. 

Tlie  order  of  the  district  court  Is  annuJled. 
SAMNEB  and  HOLLOWAT,  JJ„  concur. 


OA0LE  T.  TOWN  OF  BAKEB.  (No.  8663.) 
(Supreme  Court  of  Montana.  July  1,  1916.) 
1.  COUHTIBS  «S>>35  —  CoUBfTY  SEAT  —  ElEC- 

TiOK  Contest— Mattes  Which  Can  be  Con- 
TBSTEo — "Pebson"— "Public  Office." 
Bev.  Codes,  S  7234,  declared  that  any  elec- 
tor of  a  county,  town,  or  city  might  contest 
the  right  of  any  perstm  to  be  dedsred  elected 
to  an  office,  and  following  sections  provided  the 
machinery  for  a  contest,  but  in  no  place  au- 
thorized a  contest  over  a  county  seat  election. 
Corrupt  Practices  Act  (Laws  1913,  p.  612)  f 
46,  declares  that  any  elector  of  the  state  or  of 
any  political  or  municipal  division  may  contest 
the  right  of  any  person  to  any  nomination  or 
office  for  which  such  an  elector  has  the  right  to 
vote,  tbe  grounds  of  contest  in  both  acts  being 
almost  identical.  Sections  38,  39,  40,  of  tbe 
latter  a<^  respectively  provide  that  upon  the 
trial  of  any  action  for  the  contest  of  the  right  of 
any  person  declared  nominated  or  elected  to  any 
office,  etc.,  and  that  an  action  to  contest  tbe 
right  of  any  person  declared  elected  to  an  office 
or  to  annul  and  set  aside  such  election  may  be 
maintained,  etc.  Section  10  of  the  act  defines 
"persons"  as  any  individual,  male  or  female,  and, 
where  consistent  with  collective  capacity,  as  any 
committee,  firm,  partnership,  corporation,  or  oth- 
er combination  of  individuals;  while  the  same 
section  declares  that  the  term  "public  (^ce" 
shall  apply  to  any  national,  state,  county,  or  city 
office  to  which  a  salary  attaches.  The  panish- 
ments  for  violation  of  election  lawa  prescribed 
by  the  Rev.  Codes  were  similar  to  those  pre- 
scribed by  Corrupt  Practices  Act.    Held  that, 


In  view  of  the  act  as  a  whole,  tbe  Corrupt  Prac- 
tices Act  did  not  change  the  exlstiiig  law  so  as 
to  allow  an  elector  to  maintain  a  contest  aris- 
ing out  of  the  result  of  the  ooonty  .seat  election. 

[Ed.  Note.— For  other  cases,  sea  Counties, 
Cent  Dig.  H  88-46;  Dec.  Dig.  «3»3S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series^  Office;  Person.] 

2.  Elections  «s>270— Bioht  to  Oitiob— 

POWEB  OF  LBOIBLATUBE. 

Corrupt  Practices  Act  (Laws  1913,  p.  61^ 
I  49,  providing  for  the  disposition  of  offices 
after  a  judgment  of  ouster,  is  invalid  if  it  per- 
mits a  candidate  who  did  not  receive  the  hisbest 
number  of  legal  votes  to  be  declared  elected  up- 
on the  ousting  of  tbe  one  who  received  such 
votes;  Const  art  9,  |  13,  deciarli^  that  in 
all  elections  the  persons  who  shall  receive  the 
highest  number  of  legal  votes  shall  be  declared 
elected. 

[Ed.  Note. — For  other  cases,  sec  Elections 
Cent.  Dig.  {  247 ;  Dec.  Dig.  «»270.] 

3.  Counties  «=>B5— County  Seat  Election— 
oontest— injdncnon — scope  of  relief. 

A  court  of  equity  will  intervene  to  prevent 
a  city  or  town  from  unlawfully  obtainmg  the 
county  seat,  where  it  did  not  receive  the  highest 
number  of  votes,  but  a  proceeding  begun  as  sn 
election  contest  cannot  be  treated  as  one  in 
equity. 

[Ed.  Note.— For  other  cases,  see  Conntles» 
Cent  Dig.  S5  38-45;  Dec  Dig.  «=935.] 

Appeal  from  District  Court,  Fallon  Coonty; 
0.  C.  Hurley,  Judge; 

Election  conte^  hff  Wilbert  W.  Cadle 
against  the  Town  of  Baker.  From  a  judg- 
meat  of  d^'i^*''*"^',  plaintiff  appeals.  Af- 
firmed. 

Geo.  W.  Farr,  of  Miles  City,  and  Leon  U 
Wheeler,  of  Ekalaka,  tor  appellant  Booth 
A  Donsman,  of  Baker,  Martin  .Blasted,  of 
Bkalaka,  and  L.  A.  Conaer,  3.  A.  Williams, 
and  OoUe  &  Ooble,  aU  oi  Baker,  for  respond- 
ent 

HOLLOWAT,  X  At  tbe  general  Election 
held  In  November,  1914,  tbe  towns  of  Baker 
and  Bkalaka  vr»e  rival  candidates  for  Che 
permanent  county  seat  of  Fallon  county. 
The  canvassing  board  returned  that  Baker 
received  the  highest  number  of  votes,  and 
this  proceeding  was  Instituted  to  contest  tbe 
election.  A  demurrer  to  ttie  petition  was  sus- 
tained, and  contestant,  electing  to  stand  on 
hla  pleading,  snffered  judgment  of  dismissal 
to  be  altered  against  him  and  appealed. 

The  only  question  necessary  to  be  decided 
is:  Do  ttte  laws  ftf  this  state  prorlde  for 
a  contest  of  an  election  to  determine  the 
location  of  a  permanent  county  seatT  That 
such  a  contest  is  not  anthoriied  by  the  gea- 
eral  election  laws  of  tbe  state,  or  bj  tbe 
Btatntes  under  which  new  counties  are  creat- 
ed and  county  seats  selected.  Is  c^ceded  at 
the  outset  In  their  btlet,  counsel  fOr  app^ 
lant  frankly  state  their  position  as  follows: 
"This  contest  can  be  sustained  only  upon 
tbe  ground  that  the  Initiative  measure  known 
as  the  Ooimpt  Practices  Act  gives  the  right** 

For  many  years  we  hare  had  an  ectlva 
election  contest  statute  (sections  7234-T249, 
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Rev.  Codes) ,  but  prior  to  the  time  the  Corrupt 
Practices  Act  was  adopted,  Id  NoTember, 
1012  (Laws  1913,  p.  593),  an  election  to  office 
was  the  only  subject  of  contest  Our  inquiry 
Is  directed,  then,  to  ascertain  to  what  extent. 
If  at  all,  existing  statutes  upon  the  subject 
of  election  contests  were  enlarged  or  extend- 
ed by  this  latter  act  A  comparison  of  the 
two  statutes  may  be  made  most  advantage- 
ously by  considering  the  subject  under  the 
three  general  heads:  (a)  Who  may  contest; 
(b)  what  may  be  contested;  and  (c)  what  are 
the  grounds  of  contest? 

[1]  Section  7234,  Revised  Codes,  provides: 
"Any  elector  of  a  county,  town  or  city,  or  of 
any  political  subdWiBioD  of  either,  may  contest 
the  right  of  any  person  declared  to  be  elected 
to  an  office  to  be  exerdaed  therein,  for  any  of 
the  following  causes.   •   •   ♦ " 

Section  46  of  the  Corrupt  Practices  Act 

provides: 

"Any  electw  ot  the  state,  or  of  any  political 
or  municipal  division  thereof,  may  contest  the 
riprht  of  any  person  to  any  nomination  or  office 
for  which  guch  elector  has  the  rlRht  to  vote, 
for  any  of  the  following  causes.   •   •   •  " 

So  far,  then,  as  our  Inquiry  Is  directed  to 
the  Hiihject  "Who  may  contest,"  it  la  answer- 
ed by  these  statutes  In  Identical  terms :  Any 
elector  of  the  state  or  subdivision  thereof 
where  the  election  Is  held  may  maintain  a 
contest  and  it  is  apparent  at  once  that  no 
change  in  the  law  was  intended  so  far  as  this 
feature  of  the  question  is  involved.  Section 
7234,  above,  provides  only  for  the  contest  of 
an  election,  whereas  section  45,  atwve,  per- 
mits a  nomination  as  well  as  an  election  to 
be  made  the  subject  of  contest,  and  In  this 
respect  extends  the  law  upon  the  subject. 
This  addition  was  doubtless  made  In  antici- 
pation that  the  general  primary  election  law 
(Laws  of  1913,  p.  670)  would  be  adopted,  as 
It  was. 

The  grounds  of  contest  under  the  earlier 
act  are  enumerated  In  section  7234,  above; 
under  the  later  act,  In  section  46,  above.  In 
point  of  fact  the  change  efTocted  la  slight 
The  later  statute  defines  with  more  particu- 
larity the  acts  which  constitute  corrupt  prac- 
tices, as  a  comparison  of  its  provisions  with 
sections  8124-8176,  Bevlsed  Codes,  will  dem- 
onstrate. Under  the  Revised  Codes,  a  viola- 
tion of  the  election  laws  was  punishable  by 
fine  or  Imprisonment  or  fine  and  imprison- 
ment (sections  8168.  8169,  8170,  8171,  8172, 
8173) ;  under  the  later  act,  by  fine  or  Impris- 
onment flne  and  imprisonment  or  forfeiture 
of  office  (sections  37,  39,  50,  61).  So  far  as 
the  question  before  ub  is  concerned,  the 
dianges  indicated  above  are  the  only  ones  of 
consequence  effected  by  the  Corrupt  Practices 
Act  Notwithstanding  the  very  explicit  terms 
employed  In  section  46,  al)ove,  which  seem  to 
limit  the  authority  of  an  elector  to  contest 
only  the  right  of  a  person  to  a  nomination  or 
election,  counsel  for  appellant  insist  that 
when  that  language  is  considered  In  con- 
nection with  other  expressions  in  the  act  and 
with  the  title  and  manifest  purpose  of  the 
measure,  authority  may  be  fovnd  by  virtue 
149P.-«1 


of  which  this  proceeding  can  be  maintained. 
The  other  expressions  in  the  act  to  which 
reference  Is  made  are  In  sections  S8,  39,  and 
40,  as  follows: 

Section  33:  "Where,  upon  the  trial  of  any 
action  or  proceeding  under  the  provisions  of 
this  act  for  the  contest  of  the  right  of  any  per- 
son declared  nominated  or  dectcd  to  any  of- 
fice. •  • 

Section  39:  "If.  upon  the  trial  of  any  action 
or  proceeding  under  the  provisions  of  this  act, 
for  the  contesting  of  the  right  of  any  person 
declared  to  be  nominated  to  an  office,  or  elected 
to  an  office.   •  •  •" 

Section  40:  "Any  action  to  contest  the  right 
of  any  person  declared  elected  to  an  office,  or 
to  annul  and  set  aside  such  election,  or  to  re- 
move from  or  deprive  any  person  of  an  office  ■ 
of  which  he  is  the  incumbent  for  any  offense 
mentioned  in  tfais  act  «  *  •  " 

Instead  of  aiding  appellant,  these  referenc- 
es apparently  lend  color  to  respondent's  con- 
tention that  the  authority  to  contest  Is  re- 
stricted to  an  attack  upon  the  right  of  a  per- 
son, that  is,  a  human  being,  declared  nominat- 
ed or  elected  to  ofilce.  The  term  "persons," 
however,  Is  defined  in  section  10  of  the  act, 
as  follows: 

"  'Pereons'  sball  apply  to  any  individual,  male 
or  female,  and,  where  consistent  with  collective 
capacity,  to  any  committee,  firm,  partnership, 
chib,  organization,  asaooiation,  corporation,  or 
other  combination  of  individuals." 

An  incorporated  dty  or  town  is  a  munici- 
pal corporation ;  and  the  argument  Is  ad- 
vanced that  we  have  in  these  several  sections 
recognition  of  authority  for  attacltlng  the 
right  of  a  city  or  town  declared  to  have 
been  chosen  the  seat  of  county  governm^t 
The  terms  as  employed  in  the  definition  are 
very  broad,  but  we  are  satisfied  that  they 
were  not  Intended  to  comprehend  a  candidate 
for  county  seat  honors.  The  references  above 
are  all  to  a  person  declared  elected  to  of- 
fice, and  the  same  section  also  defines  this 
term  as  follows: 

"  'Public  office'  shall  apply  to  any  national, 
state,  county  or  city  office  to  which  a  salarj^ 
attaches  and  which  is  filled  by  tbe  voters,  as 
well  as  to  the  office  of  presidential  elector, 
United  States  senator,  or  presiding  officer  of 
either  bruch  of  the  Legislature." 

Whatever  else  a  county  seat  may  he,  it  Is 
not  an  office  to  which  a  salary  Is  attatdied. 

In  their  extremis,  counsel  for  ap[)ellant 
are  driven  to  urge  this  court  to  adopt  and  ap- 
ply the  definition  of  "persons"  as  given  above, 
but  to  reject  the  definition  of  "public  office" 
found  In  the  same  section.  It  is  true  that 
neither  of  these  definitions  Is  to  be  used  ex- 
clusively. The  opening  sentence  of  section  10 
Is: 

"Terms  used  in  this  act  shall  be  construed  as 
follows,  unless  (some)  otber  meaning  is  clearly 
apparent  from  the  language  or  context  or  un- 
less aucb  construction  is  inconsistent  with  the 
manifest  intent  of  the  law." 

Then  follow  the  definitions  given  above 
and  others  not  material  here.  It  is  not  con- 
tended, and  could  not  be,  that  a  meaning  of 
tbe  term  "public  office"  different  from  that 
given  is  clearly  apparent  from  the  language 
of  the  sections  referred  to  or  tbe  context; 
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but  It  Is  insisted  that  a  construction  of  those 
sections  in  harmony  with  the  deSnltion  thus 
given  as  an  aid  In  the  construction  of  the 
act  Is  inconsistent  with  the  manifest  Intent 
of  the  law.  If  this  be  true,  It  would  be 
Interesting  to  know  what  purpose  the  defini- 
tion was  intended  to  serve.  We  agree  with 
counsel  that  the  object  to  be  attained  by 
this  act  is  to  prevent  corrupt  practices  in  all 
elections.  Tbe  same  end  was  likewise  In  view 
In  the  enactment  of  the  former  Corrupt  Prac- 
tices Act,  now  found  In  sections  8124-8176, 
Revised  Codes.  We  do  not  agree  with  coun- 
sel, however,  in  their  assumption  that  the 
.present  statute  seeks  to  accomplish  its  pur- 
pose In  all  cases  through  the  medium  of  an 
election  contest.  It  is  clearly  within  the 
range  of  legislative  activity  to  provide  for  a 
contest  of  every  election,  but  that  the  Corrupt 
Practices  Act  does  not  purport  to  do  so  is 
fairly  deduclble  from  its  title  as  well  aa  its 
text  The  title  of  the  act  follows : 

**A  bill  to  iffopose  by  initiative  petition  a  law 
to  limit  candidatu'  election  expenses;  to  de- 
fine, prevent  and  punish  corrupt  and  illegal 
practices  in  nominations  and  elections ;  to 
secure  and  protect  the  purity  of  the  ballot;  to 
provide  for  furnishing  information  to  the  elec- 
tors and  to  provide  the  manner  of  Cfrndnctiog 
contests  for  nominations  and  electlona  in  certain 
coses." 

So  far  as  this  title  Is  Indicative  of  legis- 
lative Intention,  it  falls  to  suggest  a  pnrpoae 
to  alter  or  enlarge  existing  statutes  provid- 
ing for  election  ecmtests.  Instead  of  making 
provision  for  each  contests.  It  merely  Indi- 
cates a  purpose  to  provide  the  manner  In 
wblch  contests  already  allowed  by  the  Codes 
are  thereafter  to  be  condncted,  and  ev&x  this 
PracUce  Act  is  in  terms  made  available  only 
In  certain  cases.  The  body  of  tbe  act  does 
extend  existing  statutes  by  making  a  nomlna- 
tion  the  subject  of  contest  and  by  adding  an 
additional  punishment  for  a  violatifm  of 
the  election  laws,  but  further  than  that  It 
does  not  go.  It  is  Interesting  to  note  that, 
while  counsel  for  appellant  concede  that  the 
Code  provlsl^ms  do  not  cmtenqilate  a  contest 
of  an  electlim  for  the  location  of  a  county 
seat  they  insist  that  the  Corrupt  Practices 
Act  does  so;  and  yet  an  examination  of  the 
two  Btatntee  will  disclose  that  the  same 
terms  are  employed  in  each,  and  In  the  same 
connection  and  In  the  same  weaae.  For  in- 
stance: In  section  7231,  Revised  Codes,  is 
found  the  language  quoted  above;  In  section 
7238  Is  this  provision,  "When  an  elector  con- 
tests the  right  ot  any  person  declared  elect- 
ed to  such  ofRce,"  etc  There  is  not  anything 
in  the  history  of  the  Gormpt  Practices  Act 
in  Its  title  or  text  to  su^^at  a  meaning 
for  "persona"  or  "public  oflBce"  different 
from  that  Intended  to  be  applied  to  the  same 
terms  when  used  in  the  Code  sections  above. 
That  the  Corrnpt  Practices  Act  does  not  ex- 
pressly authorise  this  contest  must  be  ad- 
mitted. To  hold  that  It  impliedly  autluw- 
Izes  it  would  do  violence  to  the  language  em- 
ployed, involve  a  total  disregard  of  the  def- 
inition of  "public  office"  given  therein,  and 


convict  the  electors  of  this  state  of  a  lack 
of  sufficient  Intelligence  to  express  their  in- 
tention in  plain  and  unmistakable  terms.  In 
other  states  where  county  seat  elections  are 
subject  to  contest,  the  lawmakers  have  not 
experienced  any  difficulty  in  making  their 
meaning  plain,  and  we  are  satisfied  that  If  It 
had  been  the  Intention  to  subject  such  elec- 
tions to  contests  In  this  state,  by  the  pro- 
visions of  the  Corrupt  Practices  Act  or 
other  legislation,  appropriate  language  could 
have  been  commanded  to  express  such  inten- 
tion ;  and  since  It  nowhere  appears,  we  feel 
Justified  in  our  conclusion  that  such  was  not 
tbe  Intention.  The  exception  of  this  charac- 
ter of  election  from  the  operation  of  the  con- 
test statutes  may  have  been  effected  design- 
edly or  it  may  be  the  result  of  oversight:  but 
even  so,  the  courts  do  not  possess  lawmaking 
power  ev^  to  the  extent  of  supplying  lapses 
in  the  law.  For  the  same  reasons  the  pro- 
ceeding cannot  be  sustained  as  one  Instituted 
under  the  Corrupt  Practices  Ad;  to  avoid  the 
election. 

[2]  In  {Missing,  It  Is  worthy  of  note  that 
certain  provisions  of  the  Corrupt  Practices 
Act  appear  to  be  in  direct  ctmflict  with  tbe 
state  Constitution,  In  section  49  It  Is  pro- 
vided that  if  upon  an  election  contest  "Judg- 
ment of  ouater  against  a  defendant  shall 
be  rendered,  said  Judgment  shall  award  tbe 
nomination  or  office  to  the  person  receiving 
next  the  highest  number  of  votes."  If  by 
this  provision  is  meant  that  a  candidate  who 
does  not  receive  the  highest  number  of  legal 
votes  may  be  declared  elected,  it  would  seem 
to  be  In  hopeless  coufilct  with  the  terms  of 
section  13,  article  9  of  our  state  Constftu- 
tloQ,  which  reads:  "In  all  elections  held 
by  the  people  under  this  Constitution,  the 
person  or  persons  who  shall  receive  the  high- 
est number  of  legal  votes  shall  be  declared 
elected."  While  a  successful  candidate  may 
be  deprived  of  the  fruits  of  his  victory  by 
being  required  to  forfeit  his  office  as  a  pun- 
ishment for  wrongdoing,  we  undertake  to  say 
that  it  is  beyond  the  lawmaking  power  to  de- 
clare elected  to  an  office  any  one  who  has  not 
received  tbe  highest  numbtt  of  legal  votes 
therefor. 

The  Codes  and  the  Corrupt  Practices  Act 
provide  for  certain  cimtests;  they  likewise 
provide  severe  punishments  for  violations 
of  the  election  laws,  and  these  remedies 
were  doubtless  deemed  sufficient  to  make  the 
statutes  effective  for  tbe  purposes  intended. 
The  laws  of  this  state  do  not  provide  for 
a  contest  of  an  electi<m  for  the  location  of 
a  county  seat  and  for  this  reason  the  demur- 
rer to  the  petition  was  properly  sustained. 

[S]  While  a  court  of  equity  would  inters 
vene  to  prev^t  a  city  or  town  unlawfully  ob- 
taining the  county  seat  In  any  Instance 
where  It  did  not  receive  the  highest  number 
of  legal  votes,  this  proceeding  cannot  be  up- 
held as  one  instituted  In  equity  for  such 
purpose,  for  the  reason  that  It  la  not  alleged 
that  the  corrnpt  pracUoes  charged  operated 


Digitized  by  Google 


Mont) 


BMITH  T.  BASKES 


963 


to  inflnence  a  sufficient  number  of  votes  to 
change  tbe  result  of  the  electton. 

Xbe  Judgmeut  Is  affirmed. 

Affirmed. 

BSANTLT,  C.  J.,  and  SANNEB,  cracnr. 


SMITH  T.  BARNES  et  al.    (No.  3628.) 
(Supreme  Court  ot  Montana-    June  7,  1915.) 

1.  Action  «s>25— Lboal  ob  EQriTABU. 

A  complaint  presenting  an  action  at  lav  iB 
not  changed  by  the  fact  that  equitable  defeoBes 
have  been  interposed  or  equitable  rU^hts  sug- 
gested. 

[Ed.  Note.r-F(w  other  casei,  we  Action,  Cent. 
Dig.  H  124-145.  147-148,  168,  156-108,  318; 
Dte.  Kg.  «»25.j 

2.  Appeal  and  Ebbob  ^=al71— Thiobt  or 
Case. 

Where  the  complaint  was  not  attacked  by 
demurrer  or  motion  of  any  kind,  resort  may  he 
had  to  the  subsequent  proceedii^  to  ascertain 
on  what  theory  the  cause  was  tried  in  the  court 
below. 

[Ed.  Note.— For  other  cases,  see  Araeal  and 

Error,  Cent  Dig.  §{  1053-1063.  im  1067, 
1161-1165 ;  Dec.  Dig.  ^171.] 

3.  Appeal  and  Bebob  ^b171  —  Bbtibw  — 

Theoby  of  Case. 

The  Supreme  Court  will  review  a  case  upon 
the  theory  on  which  it  was  tried  in  the  court 
below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1053-106S,  1M6,  1067. 
1161-1165;  Dec  Dig.  <^17U 

4.  Appeal  ahd  Ebbob  «s»838— Bbtxew— Pbk- 
smiPnoNS. 

Where  the  motion  for  a  new  trial  was 
heard  and  denied  by  a  Judge  called  in,  his  order 
cannot  be  aided  by  thoM  presumptions  indulged 
in  favor  of  a  like  order  made  by  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^rj^e^_^.^H  3^67  3426,  3772-3776; 

5.  Appeal  and  Ebbor  «s>10(S  —  Rbvibw  — 
Question  or  Pact. 

A  verdict  based  upon  substantial,  though 
conflicting,  evidence,  will  not  be  disturbed  <hi 
appeaL 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  S835-8837;  Dee.  Dig.  ^ 
1002.] 

8.  ALTBBATion  OF  Instbuioents  «s»20— Suf- 
ficienot  of  Evidence  —  Tebus  of  Con- 
tract. 

Evidence,  in  an  action  for  breach  of  a  con- 
tract for  the  sale  and  purchase  of  stock  with 
provision  that  npra  pajrment  of  the  respective 
installments  of  money  a  proportionate  amount 
of  the  stock  should  be  delivered  to  the  purchaser. 
held  to  sustain  a  finding  that  the  parties  did 
not  so  contract  but  that  their  contract  was 
chanRed  to  the  terms  pleaded,  after  execution, 
and  without  defendant's  knowledge  or  consent 

[Fid.  Note.— For  other  cases,  see  Alteration  of 
Instruments.  Cent  Dig.  H  259-203 ;  Dec.  Dig. 
«=>29.] 

7.  Contracts  ^a346— Action  roB  Bbbaoh— 
Burden  of  Fboof. 

Id  an  action  for  breach  of  contract  plain- 
tiff  has  the  burden  of  establishing  the  contract 
substantially  as  alleged;  and  where  the  declara- 
tion was  upon  a  contract  without  regard  to  al- 


terations, and  a  vitiating  alteration  is  alleged 
and  proved  by  defendant,  the  action  fails. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1714,  1718-1791;  Dec  Dig.  «» 
346.] 

S.  CONTBAOTB  €=»34&— ACTION  FOB  DAKAOXS 

—Pleading. 

In  the  case  of  a  spoliation  of  a  contract 
the  plaintiff  must  declare  upon  the  contract  as 
originally  made,  and  it  is  fatal  if  the  contract 
pleaded  is  not  by  reason  of  spoliation,  the  agree- 
ment of  tin  parties. 

[Ed.  Note^For  other  cases,  see  Contracts, 
C«it  Dig.  H  1714,  1718-1751;  Dec.  Dig. 
346.] 

9.  Alteration  of  iNOTBUUKNTfl  ^s^ll— **A£- 

teration"— "Spoliation." 

An  "alteration"  occurs  when  a  written  con- 
tract is  intentionally  changed  in  a  material  re- 
spect after  execution  by  or  at  the  instance  of 
one  of  the  parties  and  without  Che  consent  of  the 
other,  while  a  "spoliation"  is  the  unauthorized 
change  of  a  written  contract  by  a  stranger  (cit- 
ing Words  and  Phrases,  Sptdiation ;  see,  also, 
Words  and  Phrases,  First  and  Second  Series, 
Alter). 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
luEtruments,  Cent  XHg.  K  67-76;  Dec.  Dig. 
<e=>ll.] 

10.  Alteration  of  Instbuuents  ^a»23— Ef- 
fect UPON  Rights  or  Parties. 

Under  Rev.  Codes,  i  5069,  declaring  that 
the  material  alteration  of  a  written  contract  by 
a  party  entitled  to  any  benefit  thereunder  ex- 
tinguishes all  executory  obligations  of  the  con- 
tract in  his  favor  against  parties  who  do  not 
cmsent,  the  party  procuring  an  alteration  of  a 
written  contract  cannot  maintain  any  action 
upon  the  contract  in  either  its  original  or  alter- 
ed form,  but  the  nonconsenting  party  loses  no 
right  and  is  not  required  to  rescind  or  repudi- 
ate the  contract  as  it  was  actually  made,  and 
may  hold  the  other  party  to  the  terms  of  the 
original  contract ;  and  the  effect  of  a  spoliation 
is  that  the  contract  stands  as  (niglnally  made, 
without  regard  to  the  diange. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  S§  57-76;   Dec.  Dig. 

11.  Alteration  of  iNffiBuuENTs  «s>25— Rai^ 
ification  ob  Waiveb— Fixadzno. 

Ratification  and  waiver  of  alteratifm  of 
contract  are  in  the  nature  of  estoppel,  and,  to 
be  available,  must  be  pleaded  when  an  opportuni- 
ty to  make  such  plea  is  presented. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  §S  216-229;  Dec. 
Dig.  «=»25.} 

12.  Altebation  of  Ihstbuhents  «=»23— Rat- 
mCATXOn  DB  Waxvkb. 

Where  a  written  contract  has  been  altered, 
the  nonconsenting  party,  entitled  to  stand  up* 
on  the  contract  as  made  and  not  required  to 
avoid  it  might  retain  the  first  payment,  permit 
the  other  party  to  perform  the  contract  and  for* 
feit  Che  payment  if  the  other  party  failed  to  per- 
form, and  could  not  be  estopped  by  any  action 
or  inaction  amounting  to  cmly  less  than  an 
acceptance  of  the  change. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  H  192-207 ;  Dec.  Dig. 

<e=>23.] 

18.  Trial  €=»337— Instbttctions. 

The  instructions  of  the  court  right  or 
wrong,  ere  binding  upon  the  jury,  if  applicable 
within  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  790 ;  Dec.  Dig.  «3>837.] 
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14.  Tbial  ^>2S1— iKSTBtrcnoNB— IsauBS. 

In  an  action  at  law  for  breach  of  contract, 
wherein  defendant  set  up  the  alteration  of  the 
contract,  but  there  was  no  evidence  that  defend- 
ant retained  an;  henefit  received  under  the  con- 
tra et  aa  changed,  with  knowledge  of  tha  chanfD, 
instructiooa  touching  ratification  b;  reastm  of 
fluch  retention  were  inapplicable  becaUBe  not 
within  the  issaeB. 

[Ed.  Note— For  other  cases,  see  Trial.  Cent. 
Dig.  §g  587-595;  Dec  Dig.  <&=»251.] 

15.  Alteration  or  InsTBuuENTs  4s»28-'Bvz- 

DKNCX. 

In  an  action  at  law  for  breach  of  a  con- 
tract for  the  sale  and  purchase  of  the  stock  of  a 
milling  company,  wherein  defendant  alleged  that 
plaintiff  bad  materially  altered  the  contract  aft- 
er its  execution,  evidence  of  the  change  of  the 
contract  after  its  execution  wbb  admfBsIble. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  S|  248-238 ;  Dec  Die. 
«=»28.] 

Appeal  from  District  Court,  Fergus  Ooun- 
t7;  Chas.  S.  Crumb,  Presiding  Judge. 

Action  by  D.  F.  Smith  against  John  P. 
Barnes  and  another.  Judgment  for  defend- 
ant Barnes,  motion  for  new  trial  denied,  and 
plalntifC  appeals.  Judgment  and  order  af- 
firmed. 

O.  W.  Belden,  of  Lewlstown,  and  H.  O.  & 
S.  H.  Mclntire^  of  Helena,  for  app^ant. 
James  A.  Walsh,  of  Helena,  and  Edward  0. 
Russell,  of  Lewlstown,  for  respondfflits. 

SANNER^  J.  13ie  complaint  alleges  tbat 
on  June  7,  1010,  the  defendant  Barnes,  as 
party  of  tbe  flist  part,  entered  Into  a  writ- 
ten agreement  with  the  plalhtiff  Smith  and 
me  defendant  McOnllongli,  as  parties  of  the 
second  part  (they  acting  for  themselves  and 
one  Stack),  the  material  provisions  of  which 
agreement  are  as  follows: 

"The  party  of  the  first  part  hereby  agrees  to 
sell  and  the  parties  of  the  second  part  agree  to 
purchase  all  of  the  stock  of  the  Judith  Basin 
Milling  Company,  a  corporation  of  the  state  of 
Montana,  *  *  *  for  the  sum  of  fSO^OOO,  pay- 
able in  the  manner  following,  to  wit:  Ten  thou- 
sand ($10,000)  dollars  cash  upon  the  signing  of 
these  presents,  receipt  whereof  is  hereby  ac- 
knowledged ;  five  thotisand  (f5.000)  dollars  De- 
cember 1,  1910,  ten  thouBand  ($10,000)  dollars 
January  1.  1911,  ten  thousand  ($10,000)  dol- 
lars January  1,  1012,  ten  thouBand  ($10,000) 
dollars  January  1,  1913,  and  ten  thousand  dol- 
lars on  the  1st  day  of  each  succeeding  January 
until  the  total  of  said  consideration  shall  have 
been  paid,  except  as  to  the  lest  payment,  falling 
due  January  1,  1916,  which  shall  be  fifteen 
thousand  dollars.  And  it  is  further  agreed  and 
underatood  that  the  said  stock  properly  indorsed 
shall  be  placed  by  the  said  party  of  the  drst 
part  in  escrow  in  the  Etaipire  Bank  &  Trust 
Company  in  the  hands  of  the  cashier  thereof  at 
Lewlstown,  Montana,  to  be  by  him  delivered  upon 
the  paymtnt  in  full  and  according  to  their  terms 
and  tenor,  notes  representing  the  said  deferred 
payments.  And  it  is  further  agreed  and  under- 
stood by  and  between  said  parties  that  said 
notes  shall  bear  and  draw  interest  at  the  rate 
of  eight  (8)  per  cent,  per  annum,  interest  pay- 
able annually,  and  upon  the  full  payment  of 
each  of  said  notes,  a  proportionate  amount  of 
said  stock  shall  be  delivered  by  the  cashier  of 
said  bank  to  said  second  parties,  but  upon  the 
failure  of  the  second  parties  to  make  payments 
or  any  of  them,  or  the  interest  accrued  on  any 


of  said  payments^  then  the  first  party  shall  have 
the  right  and  option  to  demand  of  said  bank  and 
upon  demand  said  bank  shall  deliver  to  him  said 
certificates  bo  placed  in  escrow,  and  thereupon 
the  second  parties  shall  forfeit  to  the  first  party 
all  sums  theretofore  paid  as  Uauidated  damages 
under  this  contract" 

After  explaining  that  the  Interest  of  Stack 
has  been  SBsigned  to  the  plaintiff,  and  that 
McCnllough  Is  made  a  defendant  because 
of  his  refusal,  after  demand,  to  Join  the 
plaintiff  In  the  action,  th0  complaint  further 
alleges  (paragraph  6): 

"That  said  contract  or  writing  does  not  fully 
or  plainly  set  forth  the  understanding  and  agree- 
ment of  the  parties  thereto  as  it  should  in  that 
the  true  understanding  and  agreement  of  said 
parties  at  and  prior  to  the  execution  thereof  was 
that  upcm  payment  of  the  respective  installments 
of  money  provided  for  In  said  contract  or  agree- 
ment, and  at  the  time  of  such  payments,  a  pro- 
portionate amount  of  the  stock  thereto  mention- 
ed should  be  delivered  to  and  become  the  abso- 
lute property  of  said  paitieB  of  the  second  part, 
and  in  this  r^rd  said  writing  is  contradictory 
and  ambiguous ;  the  true  intent,  understanding, 
and  agreement  of  the  parties  thereto  being  that, 
for  every  $1,(XK)  paid  on  account  of  the  par- 
chase  price,  there  should  be  delivered  to  said 
parties  of  the  second  part  one-eightieth  of  the 
total  capital  stocM  of  the  Jndith  Basin  Milling 
Company,  a  corporation  organized  and  doing 
business  under  and  by  virtue  of  the  laws  of  the 
state  of  Montana,  agreed  to  be  sold  thereby,  to 
wit,  1,000  shares  of  the  par  value  of  $100  each." 

Following  this  paragraph  are  allegations 
to  the  effect  that  the  sum  of  $10,000,  ac- 
knowledged by  the  agreement,  was  in  fact 
paid,  and  the  notes  ifor  the  deferred  Install- 
ments were  actually  executed  as  required 
thereby;  that  at  the  maturity  of  the  note 
due  December  1,  1010,  plaintiS  tendered  the 
amount  thereof,  with  interest,  to  the  Em- 
pire Bank  &  Trust  Company,  coupled  with 
a  demand  for  the  delivery  of  a  proportionate 
amount  of  said  stock,  but  this  tender  and 
demand  were,  at  the  Instance  of  defendant 
Barnes,  rejected  and  refused ;  that  at  the 
maturity  of  the  note  due  on  January  1, 1911, 
plaintiff  offered  to  pay  the  full  amount  ttiere- 
of,  with  interest,  coupling  said  offer  with 
a  like  demand,  which  offer  and  demand  were 
similarly  rejected  and  refused;  that  Barnes 
has  failed  and  refused  to  deUver  or  cause 
to  be  delivered  any  of  said  stock  to  the  iriain- 
tiff  or  to  return  the  said  snm  of  $10,000  paid 
under  the  contract,  or  to  return  or  cause  to 
be  returned  the  promissory  notes  executed 
and  delivered  to  him  under  the  agreement, 
and  has  incapacitated  himself  from  perform- 
ing his  agreement,  by  selling  and  tranrfer* 
ring  said  stock  to  a  stranger;  that  said 
stock  is  now  worth  $100  per  share,  and,  Ij 
consequence  of  the  acts  <^  Barnes,  plaintiff 
has  sustained  damages  which  he  prays  in  the 
sum  of  $30,000,  and  "such  further  relief  in 
the  premises  as  may  be  meet  and  equitable." 

McOullongh  and  Barnes  filed  s^rate  an- 
swers ;  that  of  Barnes  being  quite  elaborate 
The  effect  of  them,  so  far  as  we  dean  It 
material  to  the  purposes  at  tiieae  ampeals, 
Is  to  deny  the  agreem^t,  as  set  out  In  the 
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complaint;  to  admit  tbe  ezecntlon  an 
agieement  almllar  In  terms,  save  that  it  pro- 
Tided  for  tbe  dellTery  of  ttie  stock  only  upon 
tbe  foil  parment  of  the  euata  conaidezatloD ; 
to  plead  that  tbe  words  "each  of,"  hefm  the 
words  "said  notes,"  and  the  words  "a  pro- 
portionate amount  of,"  before  tbe  wotds 
"said  stod^"  were  interlined  and  inserted 
in  said  agreement  after  Its  execution  and  de- 
livery, and  without  tbe  knowledge  or  consent 
<jt  Barnes;  to  deny  any  tender  or  ofl^r  to 
pay  under  tbe  contract  as  it  was  actually 
made ;  to  aver  that,  of  tbe  first  payment  ot 
$10,000  made  upon  tbe  execution  of  tbe  con- 
tract,  $8,500  were  tbe  proceeds  of  property 
belongbig  to  tbe  Judltb  Basin  Milling  Com- 
pany, sold  at  the  Instance  of  plaintiff  and  his 
associates;  and  to  claim  default  on  th^r  part 
in  tbe  payments  due  December  1, 1910,  and  tm 
Jannary  1,  1911,  in  omaeguence  of  which 
Barnes  exercised  the  option  vested  in  bim 
by  tbe  contract  to  withdraw  said  stock  from 
the  Empire  Bank  and  to  declare  a  foiA^tnre 
at  all  the  money  actually  paid  thereon.  The 
affirmative  allegations  d  tbe  answers  are 
eontroTOrted  by  reply. 

The  cause  was  tried  befbre  Hon.  O.  li. 
0mm,  sitting  wlUi  a  Jury.  Terdlct  was  tor 
tbe  defendant  Barnes,  and  Judgment  went 
accordingly.  PlalntUTs  motion  for  a  new  trial 
was  luard  1^  Hon.  Boy  EL  Ayers,  who  by 
order  denied  the  samew  From  that  Judgment 
and  order  plaintUt  appeals  and  seeks  a  re- 
versal upon  three  grounds,  vis.:  Insnfflden- 
cyof  tbe  evidence  to  Justify  the  verdict;  that 
the  verdict  Is  contrary  to  the  instrnctltHiB 
and  UiereCore  against  law;  and  tiiat  certain 
errors  of  law  were  committed  In  rulings  ad- 
mitting evidence,  refo^g  instructlonB  offer- 
ed by  the  iriaintlff,  and  giving  others  at  the 
Instance  of  the  defendanta 

1.  As  affecting  tbe  In^rtanoe  of  tbe  In- 
strucUtms  to  tbe  Jury,  tbe  reqKtndents  insist 
that  tbto  is  a  suit  in  equity  and  not  an  action 
at  law.  This  is  said  to  be  so  beeanae  of  the 
allegations  of  pantgra^  5  of  the  complaint, 
coupled  with  the  prayer  tor  equitable  re- 
lict; because  the  answer  of  Barnes  pleads 
egnltable  defenses,  Is  grounded  im  an  equi- 
table right,  and  asks  equitable  relief;  and 
because  the  appellant  treats  the  cause  as  in 
equity  by  presenting  the  evidence  to  this 
court  in  tbe  form  of  qnestltni  and  answw. 
So  far  as  tbe  argument  is  based  up<m  tbe 
character  of  tbe  answer  and  the  state  of  the 
transcript,  the  response  Is  eai^. 

[1]  If  the  complaint  presents  an  action  at 
law.  Its  nature  is  not  changed  by  the  fact 
that  equitable  defenses  bave  been  interpwed 
«  equitable  rights  suggested  (Cbeasman  v. 
Halfi^  SI  Uont  677,  687,  79  Pac.  254,  68  L.  B. 
A.  410^  S  Ann.  Gas.  1088;  Wlsner  v.  Ocum- 
paugh,  71  N.  T.  116);  and,  whatever  infer- 
ence might  otherwise  be  dedudble  from  tbe 
form  of  tbe  transcript.  It  Is  suffldent  to  say 
that  in  this  instance  cotmsel  for  appellant 
have  followed  tbe  express  order  of  tbe  trial 
Jndga   We  confess,  however,  that  tbe  com- 


plaint has  given  us  atnue  difficulty.  Apart 
from  tbe  allegations  of  paragraph  5,  the 
cause  presented  is  clearly  an  action  at  law 
to  recover  damages  for  the  alleged  failure 
of  Barnes  to  carry  out  tbe  terms  of  tbe  eon- 
tract  annexed  to  the  complaint;  but  para- 
graph 6,  without  averring  mutual  or  any  mis- 
take, and  without  asking  a  reformation,  as- 
serts that  the  contract  annexed  to  the  com- 
plaint does  not  set  forth  the  understanding 
or  agreement  of  the  parties  (In  otber  words. 
Is  not  the  contract  between  them).  How  tbe 
appellant  could  recover  itemages  for  tbe 
bi-each  of  a  contract  wblcb,  unrefoxmed,  is 
not  the  contract  of  the  parties,  it  is  difficult 
to  understand;  and  it  la  no  less  dtfiicnlt  to 
perceive  how  equitable  rdlef  could  be  grant- 
ed upon  tbe  unaided  allegations  of  this  para- 
grapb. 

[2]  The  complaint,  however,  was  not  at- 
taclied  by  demurrer  or  motion  of  any  kind. 
Resort  may  therefore  be  bad  to  tUe  subse- 
quent proceedings  to  ascertain  cm  what  the- 
ory  the  cause  was  tried  in  tbe  court  below. 
So  doing,  we  ascertain  b^ond  question  ttiat 
the  cause  was  treated  and  considered,  in 
ev^  reject,  by  every  on^  as  an  actltm  at 
law.  Paragra^  6  was  ignored;  no  attesapt 
being  made  by  the  appelant  to  assert  any 
right  or  to  present  any  evidence  under  It 
A  Jury  was  called  as  of  course,  to  whom 
no  special  findings  but  a  general  verdict  was 
submitted.  luatructions  covering  every  sup- 
posed aspect  of  the  law  were  a^ed,  refused, 
and  glvea  after  settlement  In  the  manner  ap* 
pn^riate  to  an  action  at  law. 

[3]  We  shall  therefore  acc^  tbe  appel- 
lant's contention  that  the  cause  is  before  us 
as  an  action  at  law, 

[4,  i]  And  it  la  as  well  for  the  respondents 
that  this  is  so,  for,  though  tiie  bnportance  of 
tbe  Instructions  is  thereby  augmented,  this 
court  is  shorn  of  its  power  to  welgb  the 
evidence,  and  must  confine  Itself  to  the  de- 
termination whether  a  sufBdent  quantum  of 
evidence  exists  to  Justify  the  verdict.  We 
note,  in  passing,  the  Higgesticm  of  appellant 
that,  since  the  motion  for  new  trial  was 
beard  and  denied  by  a  Judge  called  in,  bis 
order  cannot  be  aided  by  Uioae  presumpttons 
which  are  induced  in  favor  of  a  like  ordn- 
whea  made  by  the  Judge  who  tried  tbe  case. 
Williams'  Estate.  SO  Mont  142,  145  Pac.  057 ; 
Gibson  V.  Morris  State  Bank,  49  Mont  60, 140 
Paa  76.  This  Is  true,  and  Its  effect  la  to 
deprive  the  verdict  of  any  support  In  conse- 
quence of  tbe  order ;  but  it  does  not  author^ 
ise  a  departure  from  the  rule  that,  in  an  ao- 
tion  at  law,  the  verdict  of  the  Jury,  based 
upon  substantial,  though  conflldlng,  evidence, 
will  not  be  disturbed  by  this  court  on  appeaL 

[I]  2.  Treating  the  cause  as  on  action  at 
law,  we  premise  our  diecuaslou  of  the  evi- 
dence by  remarking  that,  under  bla  oonk- 
lAalnt  tbe  execution  of  tbe  particular  oon- 
tract  pleaded  was  a  necessary  thing  to  be  es- 
tablished by  the  appellant,  since,  as  bis  conn- 
eel  say  in  their  brie^  the  allegations  of  par^ 
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agraph  6  were  wholly  abaDdooed.  It  mat- 
ters not  what  form  the  Issue  took;  the  ai^l- 
lant  could  not  prevail  unless  he  established 
the  execution  of  the  contract  as  pleaded 
by  him;  and,  needless  to  say,  he  could  not 
prevail  If,  at  the  close  of  the  case,  the  evl- 
dCTce  should  justify  the  conclnalon  that, 
though  there  was  a  contract  between  the  par- 
ties touching  the  same  subject-matter.  It  was 
essentially  different  in  terms.  And  this  Is  the 
form  taken  by  the  Issue  in  both  the  plead- 
ings and  the  proof.  It  is  conceded  that  the 
contract,  as  originally  drafted  and  submitted 
to  the  parties,  was  typewritten  and  required 
the  delivery  of  the  stock  upon  full  paym^t 
of  the  notes;  that  by  pen  Interlineations  it 
was  changed  to  require  the  delivery  of  a  pro- 
portionate  amount  of  stock  upon  the  payment 
of  each  of  the  notes;  and  that  the  change  is 
a  material  one.  This  being  true,  the  drcum- 
Btances  under  which  the  change  was  made,  as 
r^ards  Uie  consent  or  knowledge  of  Barnes, 
and  as  regards  the  time  of  making,  were 
fundamentally  important  to  the  case  viewed 
from  either  side.  Touching  these  dicum- 
stances,  the  testimony  of  Smith,  supported  in 
great  measure  by  that  of  Stack  and  Chase, 
is  to  the  effect  that  the  change  was  made  on 
the  evening  of  June  7,  1910,  before  delivery 
of  the  check  for  the  first  inyment,  before 
final  delivery  to  the  d^KHdtary  of  the  papers 
for  escrow,  in  the  i^esence  and  with  the  con- 
sent of  Mr.  Barnes.  It  must  ther^ore  be 
acknowledged  that  the  jury  could,  with  war- 
rant In  the  evidence,  have  so  determined. 

The  verdict  Implies  the  opposite  conclusion, 
and  for  It  the  record  contains'  the  following 
support: 

Mr.  Barnes  testified  that  the  contract  for 
the  sale  of  the  stock  to  plalntlfF  and  his 
associates  was  drafted  by  attorney  De  Kalb, 
and  was  executed  in  triplicate  on  the  even^ 
Ing  of  June  7th;  that  the  change  in  question 
had  not  then  been  made  and  did  not  then  ap- 
pear on  any  one  of  the  three  copies  compos- 
ing the  set ;  that  he  did  not  know  when  the 
change  was  made,  but,  after  the  contract  was 
signed,  he  rejected  a  suggestion  of  plaintiff 
for  such  a  change;  that,  as  the  contract  was 
executed,  It  provided  for  holding  all  the  stock 
until  all  was  paid  for,  and  was  satisfactory 
to  him ;  that,  aa  chan^,  It  was  not  satisfac- 
tory ;  that  he  never  did  consent  to  the  change, 
and  first  learned  of  it  when  in  California  in 
the  latter  part  of  December,  1010,  or  early  in 
January,  1911, 

Mr.  De  Kalb  says,  in  efTect,  that  the  con- 
tract, as  typewritten,  was  prepared  by  him 
and  presented  for  execution  on  the  evening 
of  June  7,  1910,  at  a  meeting  at  which  Smith, 
Barnes,  McCuUough,  Chase,  and  himself  (pos- 
sibly another  person)  were  present;  that  he 
witnessed  the  signing  of  the  contract,  and 
would  not  have  done  so  unless  it  had  been 
signed  by  the  parties;  that  the  change  in 
question  had  not  then  been  made,  and  he  does 
not  recall  that  it  was  discussed  in  his  pres- 
ence; that  he  left  the  meeting  before  Mr. 


Barnes  did,  but  everything  was  then  cam- 
plete,  and  the  papers  for  escrow  had  been 
delivered  to  Chase,  as  agent  for  the  bank; 
that  the  change  had  not  been  made  when  he 
left,  and  be  first  learned  of  it  smne  time  later, 
when  asked  by  the  cashier  of  the  Eknpire 
Bank  to  construe  the  contract 

Mr.  McCullongh  testified: 

"The  contract  was  signed  *  *  *  by  Smith 
md  Barnes  and  myself  and  a  witness.  *  *  • 
It  was  read  over  in  the  presence  of  all  the 
above-mentioDed  persODs  by  Chase,  to  the  host 
of  my  recoUectioQ.  •  *  •  Thereupon  Smith, 
Barnes,  and  I  signed  it,  aa  did  Mr.  De  Kalb. 
*  *  *  It  is  impossible  for  me  to  state  definite- 
ly whether  or  not  the  words  'each  of*  and  the 
words  'a  proportionate  amount  of  *  *  * 
were  interlined  at  our  meeting  referred  to  and 
before  the  contract  was  signed,  or  whether  they 
were  interlined  afterwards.  I  did  not  know  and 
do  not  know  now  whether  Mr.  Barnes  knew  of 
the  interlineations  before  or  after  signing  the 
contract  •  *  *  I  have  no  recollection  of 
hearing  anythisg  said  between  Barnes  and 
Smith  and  myself  or  any  one  else  regarding  the 
interlineations  or  the  effect  thereof.  I  do  not 
know  of  anything  being  done  by  the  defmdant 
Barnes,  or  the  plaintiff,  or  myself,  in  regard  to 
these  interlineations.  *  *  *  X  cannot  taow 
recall  anything  bein^  said  as  to  when  or  how  the 
stodi  was  to  be  delivered,  and  I  do  not  think  I 
had  any  definite  understanding  on  that  pfaase  of 
the  contract,  excepting  that  tiie  contract,  as  it 
was  signed  and  deUvered,  was  then  satiafactory 
tome.'^ 

Finally,  the  contract,  as  changed,  contains 
the  requirement  that,  upon  the  payment  of 
each  of  the  notes,  a  proportionate  amount  of 
the  stock  should  be  delivered  to  the  purchas- 
ers by  the  escrow  depositee;  but  the  record, 
shows  the  stock  was  deposited  in  such  shape 
that  compliance  with  this  provision  was  Im- 
possible. 

This  evidence,  given  Its  full  effect,  was 
amply  sufflcient  to  warrant  the  conclusion  im- 
plicit in  the  verdict  tliat  the  parties  did  not 
contract  as  alleged  in  the  complaint,  bnt 
that  the  contract  they  did  make  was  changed 
in  the  manner  asserted  by  Barnes  after  ex- 
ecution and  without  his  knowledge  or  con- 
sent It  seems  to  us  that  this  is  decisive. 
The  manual  act  of  making  the  diange  was 
performed,  it  Is  true,  by  Chase,  which  fact 
gives  rise  to  much  discussion.  For  the  pur- 
pose of  claiming  a  fallnre  of  proof,  appellant 
contends  that  no  fraud  or  procurement  on  his 
part  Is  shown,  and  he  characterizes  the 
change  as  a  mere  Gpcdiation,  not  a  fraudulent 
alteration  as  alleged;  but  this  distinction.  If 
accepted,  cannot  Hid  him. 

[7]  To  prevail,  he  was  obliged  to  maintain 
his  own  case,  essential  to  which  was  the 
establishment  of  the  contract  substantially 
as  alleged.  Where  the  declaration  la  upon 
an  instrument  without  reference  to  altera- 
tions, and  a  vitiating  alteration  Is  alleged 
and  proved  by  defendant,  the  actlMi  most 
fail.  2  G.  J.  1269. 

[i]  So,  too.  It  is  fatal  tt  the  contract  plead- 
ed is  not  by  reason  of  spoliation,  the  agree- 
ment of  the  parties.  In  the  case  of  a  igralta- 
tlon  the  plaintiff  must  declare  upon  the  ctm- 
tract  as  it  was  orlglnaUy  mada.  2  GL  J.  12&8: 
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City  of  Orlando  t.  Gooding  ^  al.,  31  Fla. 
244,  IS  South.  770;  Perkins  County  v.  TUl- 
man.  56  Neb.  652,  75  N.  W.  10»8;  Bank  v. 
Boberta  et  aL,  45  Wis.  378.  Nor  can  the  dla- 
tluctlon  Invoked  Injure  the  lespondents. 

[I]  Technically  apeaUng,  an  "alteration" 
occurs  when  a  written  contract  Is  intoitlonal- 
ly  changed  in  ft  matnial  respect  after  execa- 
tloD,  by  or  at  the  Instance  of  one  of  the  par- 
tlee,  and  wUhout  the  consent  of  the  other, 
whereas  a  "Bpoliatlon"  Is  the  nnantliorlsed 
change  of  ft  written  contract  by  a  strange,  1 
B.  G.  li.  906;  7  Words  and  PbiaaeB,  p.  6615. 

[10]  The  legal  effect  of  an  alteration  la  to 
exOngulah  all  the  executoiy  obligations  of 
the  contract  In  favor  of  the  party  respond- 
ble  as  lu^tlnst  the  parties  who  do  not  consent 
(Ber.  Codes,  f  5069) ;  and  the  appellant,  If 
the  change  was  an  alteration  procured  by 
him,  could  not  maintain  t3il8  action,  nor 
maintain  any  actlcai,  upon  the  contract,  in 
either  its  original  or  Its  altered  form  (Newell 
T.  Hayberry,  3  Leigh  CVa.]  2S0,  23  Am.  Dec. 
261).  But  the  nonconsentlng  party  loses  no 
rl^t  He  ts  not  obliged  to  reednd  or  repudi- 
ate the  contract  as  It  actually  was  made. 
He  may  Ignore  the  change,  because  It  does 
uot  express  his  contract,  and  bold  the  other 
party  to  the  contract  according  to  Its  origi- 
nal terms  (Bishop  on  Contracts,  {  74S;  Dia- 
mond V.  Inter-Ocean  N.  Co.,  29  Okl.  323,  116 
Fac.  773;  Somers  t.  Miller,  82  S.  D.  133, 
142  N.  W.  174;  Lane  v.  Pacific,  etc..  By.  Co., 
8  Idaho,  230,  67  Pac.  656;  Glover  v.  Green, 
96  Ga.  126,  22  S.  E.  664;  Cutts  v.  United 
States,  6  Fed.  Cas.  1086) ;  and  this,  a  right 
jieculiar  to  the  nonconsentlng  party  In  the 
case  of  an  alteration.  Is  the  final  effect  of 
a  spollatLoD  as  to  both  parties.  The  con- 
tract stands  as  originally  made,  without  re- 
gard to  the  change.  3  Page  on  Contracts,  | 
15151  So  that,  whether  the  change  in  ques- 
tion was  an  alteration  or  a  spoliation,  the 
right  of  Barnes  to  do  what  he  seeks  to  do, 
and  what  the  allegations  of  fraudulent  pro- 
curement were  clearly  intended  to  entitle  him 
to  do,  cannot  be  assailed.  It  Is  Insisted  In 
this  connection,  however,  that  Barnes  can- 
not stand  upon  the  contract  as  it  was  actual- 
ly made,  because  of  ratification  or  waiver. 
This  ratification  or  waiver  Is  claimed  because 
of  Ms  retention  of  the  first  payment  after 
knowledge  of  the  change,  and  "because  of  his 
failure  to  examine  his  own  copy  or  that  of 
the  bank,  or  to  do  anything  to  avoid  the  con- 
tract until  May,  1811."  There  is  no  room 
for  this  contentlfm  in  the  pleadings. 

[II]  Ratification  and  waiver  are  in  the 
nature  of  estoppel,  and,  to  be  available,  they 
must  be  pleaded  when  an  opportunity  to 
make  such  plea  la  presented.  Capital  Lum- 
ber Co.  T.  Barth,  33  Mont.  94,  81  Pac.  994 ; 
City  of  Butte  V.  Mikosowitz,  39  Mont  350, 
102  Pac.  693;  Erlckson  v.  First  Nat  Bank, 
44  Neb.  622,  62  N.  W.  1078,  28  L.  R,  A.  577, 
48  Am.  St  Rep.  753.  Not  only  Is  there  no 
such  plM(  hat  In  point  ot  fact  there  could 


be  non^  becanae  the  Issues  wen  made  upon 
the  character  of  the  contract  as  executed. 

[12}  But  this  claim  of  ratification  or  waiv- 
er also  betrays  a  misconception  of  Barnes' 
position.  If,  as  we  have  held,  he  could  ignore 
the  change  and  stand  upon  the  contract  aa 
made,  he  was  certainly  not  required  to  avoid 
it  It  was  his  rl^t  to  retain  the  ^rst  pay- 
ment, to  permit  the  appellant  to*  perform 
the  contract^  and  to  forfeit  the  payment  if  the 
appellant  failed.  Unless  Barnes  received 
something  from  the  appellant  under  the  con- 
tract as  changed,  with  knowledge  of  the 
change,  his  rejection,  through  the  bank,  ot 
ai:{>ellant'8  tendeiv,  gave  notice  of  his  r^usal 
to  abide  the  change.  As  he  was  not  required 
to  avoid  the  true  contract,  and  as  he  could 
Ignore  the  diange  until  sixnethlng  occurred 
to  compel  him  to  accept  or  reject  it,  he 
could  not  be  estopped  by  any  action  or  Inac- 
tion which  amounted  to  anything  less  than  an 
acceptance  of  the  changa 

[13, 14]  3.  The  verdict  Is  assailed  as  con- 
trary to  the  court's  instructions  numbered  6, 
7,  8,  9,  10,  12,  and  15.  According  to  appel- 
lant these  instructions,  except  No.  15,  "re- 
late to  and  cover  the  principle  of  law  that 
a  party  to  a  contract  Is  bound  by  It  whether 
It  has  been  altered  without  bis  consent  or 
not,  if  he  retains  any  benefit  received  under 
It  after  knowledge  on  his  part  of  any  altera- 
tion in  It;  In  other  words,  that  retention  of 
benefits  constitutes  a  ratification  of  the  con- 
tract as  altered."  We  agree  that  the  instruc- 
tions of  the  court  right  or  wrong,  are  bind* 
ing  upon  the  Jury  (Lynes  v.  Northern  Paa 
Ry.  Co.,  43  Mont  317,  117  Pac.  81,  Ann.  Gas. 
19120,  183) ,  with  the  qualification,  however, 
that  they  are  applicable  within  the  issues 
(Babcock  V.  MaxweU,  29  Mont  31,  36,  74 
Pac.  64) ;  but,  under  the  statement  of  coun- 
sel, this  attack  must  tall,  for  It  la  not  a  nec- 
essary deduction  from  the  evidence  that 
Barnes  retained  any  twnefit  received  under 
the  contract  as  changed,  with  knowledge  of 
the  change,  and  the  Instructions  touching 
ratification  by  reason  of  such  conduct  were 
inapplicable  because  they  were  not  within  the 
issues.  Instruction  7  "contains  the  feature 
that  there  must  be  promptness  had  on  the 
part  of  one  who  wishes  to  disaffirm  a  con- 
tract" ;  but  as  no  rescission  or  disaffirm- 
ance of  the  contract  made  between  the  par- 
ties is  sought  in  this  case,  this  Instruction 
cannot  be  said  to  have  been  defied  by  the 
verdict  Special  emphasis  Is  laid  upon  In- 
struction No.  16,  which  charges  the  jury  In 
effect  to  ignore  the  financial  affairs  of  the 
Judith  Basin  Milling  Company  and  the  rela- 
tions of  appellant  to  the  same;  but  the  rer^ 
diet,  having  sufildent  basis  In  the  fact  that 
appellant  failed  to  maintain  the  execution 
of  the  contract  as  alleged,  does  not  Imply 
that  this  Instruction  was  not  dtily  obseived. 

[16]  4.  A  reversal  cannot  be  Justified  by 
the  errors  of  law  pressed  upon  our  attention. 
In  view  ot  the  fact  that  the  cause  rested 
primarily  upon  the  identity  of  the  contract 
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sued  on  In  Oils  case,  we  do  not  regard  as 
Important  the  mllngs  admitting  evidence 
of  the  source  of  the  first  payment,  and  Tve 
cannot  agree  Uiat  error  was  committed  In 
receiving  evidence  of  tbe  change  in  the  con- 
tract alter  Ita  execation.  We  find  no  admis- 
sions In  tlie  pleadings  precluding  the  recep- 
tion of  this  evidence.  Appellant's  offered 
instmctlons,  4,  5,  and  13  were  under  the 
pleadings  properly  refused.  If  what  we  have 
said  above  regarding  the  right  of  a  party  to 
a  contract,  which  has  been  (Ranged  after 
execution  without  bis  consent,  to  ignore  tbe 
change  and  stand  upMi  the  contract  as  made, 
Is  correct,  there  was  no  substantial  error  In 
tbe  court's  instructions  2  and  3,  so  far  as 
appellant  Is  concerned.  The  complaint 
against  Instructions  4  and  6  is,  In  onr  opin- 
ion, without  any  merit 

Tbe  judgment  and  order  aK>wled  from  are 
affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  HOLLOWAT,  J., 
concur. 


GBEAT  NOBTHBBN  BY.  GO.  T.  BBNJAION 
etal.   (No.  8635.) 

(Supreme  Court  of  Montana.    June  24,  1915.) 

1.  ExcEFTioHS,  Bill  o?  <8=>20  —  Fobm  — 
AuENDifBirrs. 

A  bill  of  exceptions  Is  not  entitled  to  con- 
sideration, aa  a  matter  of  right,  where  some  of 
several  amendments  thereto  were  allowed,  but 
tbe  bill  as  amended  is  not  engrossed,  and  it  is 
Impossible  to  determine  what  should  be  Includ- 
ed therein. 

[Ed.  Note.— For  otber  cases,  see  Exceptions, 
BiU  of,  Gent  Dig.     21-28;  Dec  Dig.  «=»20.] 

2.  Trial  ^=>315—Veedict—Waebant— Quo- 
tient Veeoict. 

Bev.  Codes,  §  6794,  subd.  2,  providing  that 
a  new  trial  may  be  granted  for  misconduct  of 
tbe  jury,  aud  that  when  jurors  have  been  in- 
duced to  assent  to  a  verdict  by  a  resort  to  the 
determination  of  chance,  such  misconduct  may 
be  proved  by  the  affidavit  of  any  of  the  jurors, 
does  not  condemn  the  practice  of  taking  tbe 
aggregate  of  the  amounts  representing  tbe  di- 
vergent views  of  the  jurors  as  to  an  award 
to  be  made  and  dividing  that  sum  by  tbe  num- 
l>er  of  jurors  as  a  means  of  ascertaining  the 
average  or  as  a  basis  for  further  consideration, 
unless  the  jurors  agree  in  advance  that  the  quo- 
tient thus  obtained  shall  constitute  tbe  amount 
of  tbeir  verdict,  and  such  agreement  Is  carried 
into  eflfect 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  SS  740-742;  Dec.  Dig.  e=»315.] 

3.  New  Teial  ig=9l44  — Vebdict— Qootibnt 

Vebdict— Findings. 

On  a  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  the  jury  in  resorting  to  chance 
to  determine  the  amount  of  the  verdict  in  a 
condemnation  proceeding,  where  one  juror  made 
affidavit  that  each  of  the  jurors  wrote  the 
amount  which  be  thought  fair  aud  that  the 
amounts  so  given  were  added  together  and  the 
result  divided  by  twelve  and  that  they  toolc  such 
average  as  their  verdict,  and  another  juror  made 
affidavit  that  after  such  quotient  was  obtained 
a  motion  was  made  to  adopt  the  amount  there- 


of as  the  verdict  which  was  duly  carried,  a 
finding  upholding  such  verdict  will  be  sustained. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  298;  Dec  Dig.  ^144.] 

4.  Appeal  and  Bbmb  «=9001— Bsvnw— Pse- 

8UUPTI0N8. 

On  appeal  from  a  denial  of  a  new  trial  for 
misconduct  of  tbe  jury,  it  will  be  presumed  that 
the  court's  rulings  were  correct,  and  tbe  burden 
is  upon  appellant  to  present  a  record  which 
overthrows  such  presumption. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  1771,  30TO;  De&  iHg.  ^ 
90i.] 

5.  EuiHENT  Domain  <Ss»238— Goiefeksatios 

—Appeal-Judgment. 

Under  Bev.  Codes.  S  7344.  providing  that 
on  appeal  from  the  awara  of  commissioners  In 
condemnation  proceedings  damages  may  be  re- 
assessed and  judgment  entered  thereon,  an  ap- 
peal in  such  proceedings  presents  to  the  district 
court  only  the  question  of  tbe  amount  of  dam- 
ages to  be  aUowed,  and  the  judgment  should 
determine  that  question  and  nothing  more. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.JI  614,  619,  658-660,  666.  668, 
669,  671,  673,  67¥,  687;  Dec.  Dig.  «=5238.1 

6.  Eminent  Domain  «=»74  —  Pbocebwhob — 
Compensation— Judgment. 

Under  Bev.  Codes^  i  7348,  relating  to  con- 
demnation, and  providing  that  when  payments 
have  been  made  the  court  or  judge  must  make 
a  final  condemnation  order  which  must  describe 
tJu  property  and  tbe  purposes  for  which  con- 
demned, the  final  order  of  condemnation  follows 
the  payment  of  an  award,  and  cannot  be  entered 
in  advance  without  infringing  the  constitutional 
mandate  that  private  property  shall  not  be  taken 
for  pnblie  use  without  fust  compensation  har- 
ing  own  fint  made  to  the  owner. 

[Ed.  Note. — ^For  otber  cases,  see  Eminent  Do- 
main, Cent.  Dig.  SS  188-197;  Dec.  Dig.  <S=»74.] 

7.  Eminent  Domain  <S='241  —  Appeal  —  Bb- 
covEBT  OF  Excess. 

A  recital  in  a  condemnation  proceeding 
that  plaintiff  have  judgment  and  execution 
against  defendant  for  any  sum  in  excess  of  a 
certain  sum  heretofore  paid  by  plaintiff  to  de- 
fendant in  accordance  with  the  award  of  the 
commissioners,  which  award  was  appealed  from, 
is  improper,  since  if  plaintiff  is  entitled  to  re- 
cover any  amount  from  defendant  an  ample 
remedy  therefor  is  found  In  Bev.  Codes,  S  7349, 
providing  that  if  the  amount  of  damage  is 
reduced  on  appeal  a  defendant  who  has  receiv- 
ed the  amount  of  damages  deposited  shall  be  lia- 
ble to  plaintiff  for  any  excess,  which  Is  recover- 
able by  action. 

[Ed.  Note,— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |S  621-625;  Dec  Dig.  «=> 
241.) 

Appeal  from  District  Court,  Fei«us  Coun- 
ty ;  Roy  EJ.  Ayers,  Judge. 

Action  by  the  Great  Northern  Bailway 
Company  against  Orzella  D.  Benjamin  and 
others.  From  a  judgment  for  plaintiff,  de> 
fendant  John  O.  Gilkerson  appeals.  Affirmed 
and  remanded  with  directions. 

John  0.  Huntoon  and  Edward  G.  Bussell, 
both  of  Iiewlstowu,  for  appellant  Veazey  & 
Veaz^,  of  Great  Falls,  and  O.  W.  Belden,  ot 
Lewlstown,  for  respondent 

HOIXOWAY,  J.  This  action  was  InsUtub- 
ed  by  the  Great  Northern  Bailway  Company 
to  condemn  certain  lauds  for  public  use.  De- 
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fendant  GUkerson,  being  dlssattsfled  with  the 
comiulaslcHierB'  award,  appealed  to  tbe  dis- 
trict court,  where  flie  trial  at  the  canee  re- 
sulted in  a  Terdict  and  judgmnit  fixing  the 
amount  of  Ub  damages.  From  that  Judgment 
and  from  an  order  denying  Ills  motlMi  tor  a 
new  trial,  these  aiqpeala  are  iffoeecnted. 

[1]  Appellant  is  not  oititled  to  hare  his 
bill  of  excepttoiu  considered  as  a  matter  of 
right.  Amendments  to  the  proposed  bill 
were  presented  and  some  ot  tbem  lUlowed, 
but  tine  bill  as  amended  was  never  engrossed 
and  it  is  imposalUe  fra  us  to  determine  what 
should  and  what  should  not  be  incladed. 
However,  In  <wt  desire  to  reach  the  merits 
of  tile  appeal*  we  assume  that  the  affidavits 
need  on  the  motion  for  a  new  trial  are  ptap- 
erly  before  us. 

1.  The  noUce  of  intention  enumerates  all 
but  one  of  the  statutory  grounds  for  a  new 
trial;  the  motitm,  however,  was  heard  and 
detenoined  upon  but  we,  misconduct  of  tiie 
Jury.  In  snpptfft  of  his  c<mt6ntion  that  tiie 
verdict  wds  reached  by  a  resort  to  the  de- 
tmBtnatiott  of  chance,  appellant  presented 
the  affidavits  of  two  ot  tfte  Jurors: 

Gottlieb  Jennl  states: 

That  the  juron  "after  retiring  to  deliberate 
upon  their  verdict,  found  that  tibere  was  wide 
diversity  of  opinion  among  them  as  to  the 
amounts  to  be  awarded  to  the  defendant  John  O. 
Gilkerson  for  his  land  and  for  damages  to  the 
remaining  portion,  and  that,  after  arguing  the 
matter  for  some  time,  some  juror  suggested  that 
each  juror  write  on  a  slip  ot  paper  the  amounts 
that  he  thought  fair  for  the  land  taken  and 
also  for  the  oam^e  to  the  portion  not  taken, 
and  that  the  amounts  so  given,  respective!;,  be 
added  together  and  the  resolt  divided  by  the 
number  of  jurors,  twelve,  and  that  they  take 
such  average  as  their  verdict.  That  this  plan 
was  agreed  to'  and  carried  out,  and  this  depo- 
nent so  acted,  and  agreed  to  the  verdict  so  ar- 
rived at,  and  that  all  the  jurors  did  likewise,  and 
the  verdict  so  obtained  was  brought  into  court 
as  the  verdict  of  the  jury,  and  so  recorded." 

The  affidavit  of  the  Juror  W.  H.  MeU 
states: 

"That  after  the  issues  in  said  action  were  8ub< 
mltted  to  said  jurj;  and  said  jury  bad  retired  to 
consider  upon  their  verdict  therein,  and,  after 
arguing  upon  the  amount  to  be  allowed  to  the 
ddleudast  John  O.  GUkerson  for  damages  to 
the  portion  of  said  defendant's  land  not  taken 
by  plaintiff,  each  juror  wrote  down  on  a  slip  of 
paper  his  judgment  of  the  amount  to  be  award- 
ed; it  was  then  agreed  by  all  the  jurors  ttiat 
these  amounts  should  be  added  together  and 
tli«  sum  should  be  divided  by  twelve,  and  thus 
the  average  of  all  the  amounts  should  be  found. 
This  was  done  by  one  of  the  jurors  and  the 
average  amount  was  found  to  be  $280.  That  a 
motion  was  then  made  by  one  of  t±e  jurors  that 
the  amount  so  found  should  be  adopted  as  their 
verdict  as  to  such  damages.  That  such  motion 
was  duly  put  and  carried,  and  that  said  amount 
was  then  inserted  in  the  formal  verdict  as  the 
amount  so  to  be  awarded  to  said  defendant  for 
damages  to  that  portion  of  his  lands  not  taken, 
aad  said  verdict  nzing  said  amount,  to  wit,  $280, 
as  Bucb  award,  was  returned  Into  court  as  the 
verdict  of  said  jury  on  said  point,  and  was  ac- 
knowledged by  all  said  juron  as  their  verdict 
and  filed  as  such." 

[XI  Id  amimon  parlance,  a  quotient  verdict 
is  not  Infrequently  referred  to  as  one  con- 
demned bf  aubdivisiou  2  of  section  67Mp  Be- 


vlsed  Codes.  ^Is  provision,  however,  has 
to  do  only  with  a  verdict  to  which  a  juror 
was,  or  jurors  were.  Induced  to  assent  by  a 
resort  to  the  deteraiinatlon  of  chance,  and 
unless  the  means  employed  fall  under  the  ban 
of  this  statute  the  Juror  Is  not  permitted  to 
Impeach  his  verdict.  We  do  not  kiu>w  that 
any  court  has  ever  condemned  the  practice, 
quite  prevalent  with  Jurors,  of  taking  the 
aggregate  ct  the  amounts  representing  th^ 
divtfgait  views  as  to  an  award  to  be  made 
and  dividing  that  sum  by  the  number  of  ju- 
rors aa  a  means  of  ascertaining  the  average 
or  as  a  basis  for  further  ccmsldnatiui.  It 
is  only  when  the  Jurors  agree  in  advance  that 
the  qnotioit  thus  obtained  shall  constttoto 
the  amount  of  tluir  v«?dict,  and  audi  agree- 
meat  is  carried  into  effect,  that  the  proceed- 
ing cwstltutes  a  resort  to  the  determination 
of  chancft  and  Is  condemned  by  the  statute 
above. 

The  goieral  rule  <m  the  subject  is  steted  in 
28  Cyc.  812,  as  follows: 

"A  verdict  will  not  be  set  aside  merely  be- 
cause the  amonot  thereof  was  the  result  of  a 
compromise  between  jurors,  nor  because  the 
amount  was  first  found  by  adding  together  the 
amounts  the  several  jurors  thought  should  be 
given  and  dividing  the  sum  by  twelve,  if  there 
was  no  agreement  in  advance  to  return  a  ver- 
dict for  the  quotient  so  found.  Where  the 
jurors  agree  in  advance  to  be  bound  by  a  quo- 
tient 80  determined,  or  where  the  consent  of  any 
juror  to  a  verdict  is  determined  by  any  resort 
to  chance,  a  new  trial  must  be  granted." 

In  Gordon  v.  Trevartfaan,  13  Mont  S87,  34 
Pac.  189,  40  Am.  %t  Rep.  4S2,  the  facts  were 
In  all  essential  particulars  Idmtlcal  with  the 
facte  Id  the  case  now  under  consideration. 
The  affidavit  of  Juror  McNamara  in  that 
case  disclosed  a  stete  of  fiicts  similar  to 
those  presented  by  Juror  Jennl  in  this.  The 
affidavit  presrated  by  W.  H.  Young  and  other 
Jurors  gave  a  version  of  their  ddtberatlon 
and  conclusion  similar  to  the  facte  presented 
by  Juror  Metz  in  this  Instence.  Concerning 
the  question  thus  presented,  this  court  said: 

"Verdicts  arrived  at  by  methods  such  as  de- 
scribed in  the  McNamara  afBdavtt  in  this  case 
have  been  held  bad  when  properly  before  courts 
on  motion  for  new  trial.  But  the  facts  vitiat- 
ing such  verdicts  are  the  agreement  by  the  ju- 
rors to  go  into  the  process  of  marking  amounts, 
adding  them,  and  dividing  the  same  by  twelve, 
and  the  agreement  that  the  result  so  obtained 
shall  be  the  verdict,  without  further  considera- 
tion; and  the  fact  that  such  proceedings  were 
taken  by  the  jury  in  pursuance  to  such  an 
agreement,  and  that  the  result  so  obtained  was 
returned  as  the  verdict  Thompson  &  Merriani 
on  Juries,  |  406  et  seq.,  and  numerous  cases 
cited;  Goodman  v.  Cody.  1  Wash.  T.  320.  34 
Am.  Rep.  815,  note.  On  the  other  hand,  it  is 
held  that  a  verdict  reached  after  the  quotient 
process  havli^  been  had  by  the  jury  is  not  vi- 
cious 'where  ttie  calculation  is  purely  informal, 
for  the  purpose  of  ascertaining  the  senue  of  the 
jury,  and  every  juror  feels  at  liberty  to-  accept, 
reject,  or  quali^  the  result,  accoiding  to  bis 
convictions.  Under  such  circumstances  the  ju- 
ry may  ado^  as  their  verdict  the  exact  quotient 
found,  and  it  will  be  good.'  Thompson  &  Mer- 
riam  on  Juries,  §  410,  and  cases  cited.  The  dis- 
tinction between  good  verdicts  and  bad  verdicte 
where  the  quotient  process  has  been  used  is  well 
Stated  in  a  very  old  case  as  follows:  *If  the  Ju> 
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rora  jpreviotiBly  acree  to  a  particular  mode  of 
arrivinjr  at  a  verdict,  and  to  abide  by  the  con- 
tingent result  at  all  events,  without  reserving  to 
themaeWes  the  liberty  of  dissenting,  such  a 
proceeding  would  be  improper;  but  if  the  means 
ii  adopted  merely  for  the  sake  of  arriving  at  a 
reasonable  measure  of  damages,  without  bind- 
ing the  jurors  by  the  result,  it  is  not  an  objec- 
tion to  the  verdict*  Dana  v.  Tucker,  4  Johns. 
(N.  Y.)  487.  See.  alao,  Hayne'a  New  Trial  A 
Appeal,  S  71." 

[S]  2.  It  wUl  not  do  to  say  that  tbe  affi- 
davits of  Jennl  and  Hetz  do  not  present  an 
Issue  of  fact.  Each  of  these  men  under- 
took to  tell  of  the  proceedings  had  In  the  Jury 
room.  Each  gave  his  versUm  as  he  undov 
stood  tbe  facts,  and  If  those  focts  were  as 
stated  by  Jumi,  the  verdict  should  be  set 
aside.  If,  on  the  contrary,  the  Metz  version 
be  adopted  as  faiiiy  reipresentlDff  the  efforts 
ot  the  Jurors  in  their  attempt  to  reach  a  sat- 
isfactory  conduskm  the  verdict  is  not  open 
to  tbe  objection  that  it  was  reached  by  a  re- 
sort to  the  determination  of  chance.  Each  of 
these  affidavits  was  made  more  than  two 
months  after  the  verdict  was  returned.  The 
burden  was  cast  up<m  the  trial  court  to  rec- 
oncile tbe  different  statements,  If  possible, 
and,  if  that  could  not  be  done,  to  determine 
from  the  evidence  before  it  what  tbe  facts 
were,  or  whether  the  party  complaining  had. 
sustained  his  attack  upon  tbe  verdict  by  a 
preponderance  of  the  evidence^ 

[4]  We  enter  upon  our  consideration  of 
this  appeal  indalgli^  tbe  presumption  that 
tbe  trial  court's  ruling  was  correct,  and  the 
burdm  is  upon  the  appellant  to  present  a 
record  which  overthrows  that  presumption. 
In  the  Gordon  Case  above,  the  trial  court  re- 
solved the  contradictory  evidence  In  favor 
of  McNamara's  ver^on,  and  this  court  re- 
fused to  interfere.  In  tbe  present  Instance, 
the  trial  court  either  found  that  the  affidavit 
of  Juror  Bfieta  stated  the  facta,  or  that  appel- 
lant had  not  sustained  the  burden  of  proof 
by  a  preponderance  of  the  evidence  in  his 
attempt  to  overthrow  tbe  result  of  the  jury's 
deUberati(Mi&  Upon  ^ther  theory  the  finding 
may  be  nph^d  and  our  du^  In  the  premises 
la  plain.  The  Juror  Jenni  states  that  be  was 
influenced  by  the  same  considerations  which 
actuated  the  other  Jorors.  If  the  means  em- 
ployed were  the  improper  means  inhibited  by 
law,  his  consent  was  not  given  freely  and  the 
verdict  was  not  the  result  of  deliberate  Judg- 
ment But  Just  what  the  means  were  which 
Induced  his  decision  was  left  In  doubt  which 
the  trial  court  resolved  against  bis  testimony. 
Wltb  that  conclusion  we  are  not  inclined  to 
interfere. 

[ij  8.  The  objection  that  the  Judgment 
does  not  describe  tbe  land  condemned  Is 
without  merit  The  api)eal  from  the  award 
of  the  commissioners  presented  to  the  district 
court  (Htly  the  question  of  the  amount  of 
damages  to  be  allowed,  and  the  Judgment 
sbould  determine  that  question  and  noth- 
ing more.   Rev.  Codes,  S  7344. 

[6]  The  final  order  of  condemnation  fol- 


lows the  payment  of  the  award  (section 
7348),  and  could  not  be  wtered  in  advance 
without  Infringing  the  constitutional  man- 
date that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation having  beea  first  made  to,  or  paid 
Into  court  for,  the  owner. 

[7]  4.  Tbe  amount  allowed  appellant  by  the 
commissioners  does  not  appear.  The  verdi(A 
returned  in  his  favor  Is  for  fOSS.  The  Judg^ 
ment  contains  this  provision: 

"It  is  farther  ordered  that  plaintiff  have  judg- 
ment and  execution  against  tae  defendant  John 
O.  Gilkerson  for  any  sum  in  excess  of  said 
sam  of  $936  heretofore  paid  by  plaintiff  to  de- 
fendant John  O.  Gilkerson,  in  accordance  with 
Che  award  of  the  commissionem  on  condemnation 
in  said  action,  which  award  was  appealed  from 
in  said  cause." 

This  recital  has  no  place  In  the  Judgment 
If  plaintiff  is  entitled  to  recover  from  de- 
fendant Gilkerson  any  amount  whatever,  the 
statute  (section  7349,  Revised  Codea)  furnish- 
es it  an  ample  remedy. 

The  order  overruling  the  motion  for  a  new 
trial  is  affirmed.  The  cause  Is  remanded  to 
the  district  court  with  directions  to  eliminate 
from  the  Judgment  tbe  objectionable  provi- 
sion quoted  above,  and  as  thus  corrected,  the 
Judgment  will  stand  affirmed.  Each  party 
will  pay  (me-half  tbe  costs  of  these  appeals. 

BRANTLY,  a  J.,  and  SANNER,  con- 
cur. 


NEWMAN  V.  DUNLEAVT  et  aL  (No.  3534.) 
(Suprraie  Court  of  Montana.    June  21,  1816.) 

1.  BBOKBBS  ^3»10— AXTTHOEITr— TimilNATION 
OF  AGEHOT. 

Under  Rev.  Codes,  {  5460,  providiag  that 
QQless  the  power  of  an  agent  is  coupled  with  an 
interest  in  tbe  subject  ot  the  agen<^,  it  is  termi* 
nated  by  its  revocation  by  the  principal,  where 
an  agent  had  no  interest  in  tbe  subject-matter  ot 
a  contract  of  employment  of  indemiite  duration 
for  the  sale  of  real  estate,  and  had  not  procured 
a  purduser  ready,  willing,  and  able  to  buy,  tbe 
agency  was  revocable  at  the  will  of  the  principal, 
wnetber  the  agent  consented  thereto  or  not 

[EkL  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  11;  Dec  Dig.  ^10.] 

2.  Bboxers  4^84— Actions  fob  CoHuiseioN 
— BuEDEN  of  Proof. 

In  an  actios  for  commissions  under  a  con- 
tract of  employment  to  sell  real  estate,  plaintiff 
has  tbe  burden  of  showing  that,  at  the  time 
he  produced  a  purchaser  ready,  willing,  and 
able  to  buy  upon  defendants'  terms,  there  was 
then  an  existing  contract  of  employment  be- 
tween himself  and  the  defendants,  such  as  would 
be  valid  under  the  statute  of:  frauds  (Rev. 
Codes,  S  5017,  subd.  6),  requiring  an  agreement 
authorizing  or  employing  an  agent  or  bn^er  to 
sell  real  ^tate  for  compensation  or  a  commis- 
sion to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  gg  104,  106;  Dec.  Dig.  «»84.] 

3.  Brokebs  4s>86— AcTions  fob  Cohhibsiohs 

—Evidence. 

In  an  action  for  commissions  only  under  a 
broker's  contract  of  employment  to  sell  real  es- 
tate, evidence  as  to  time  and  money  expended 
in  finding  a  purdhaser  rendy,  willing,  and 
able  to  buy  was  irrelevaot,  where  plaintiff 
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failed  to  show  that  when  Ub  acency  wai  revel- 
ed, he  bad  practiculy  completed  a  sale,  or  that 
his  efforts  to  do  so  were  approaching  BDCcess. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dif.  H  106-U6;  Dec  Die. 

Appeal  tr<m  District .  Conrt,  Broodwi^r 
Coonty;  John  A.  Matthews.  Judge; 

Actlffli  by  C  C.  Newman  against  Jt^n  Dnn- 
leavy  and  Anthony  Dnnleavy,  copeutnera  do- 
Ing  business  as  Dunleary  Bros.  From  a 
judgmmt  for  defendants,  plaintiff  anveals. 
Affirmed. 

Galen  &  Mettler,  of  Helena,  for  appellant 
Odell  W.  McConn^,  of  Helena,  for  respond- 
enta. 

HOLLOW  AY,  J.  This  action  was  institut- 
ed to  recover  $2,250  alleged  to  be  due  as 
broker's  commission  for  procuring  a  pur- 
chaser for  real  and  personal  property  which 
defendants  owned  and  desired  to  selL  The 
complaint  counts  upon  a  written  contract  of 
employment  dated  September  26,  1811,  and 
alleges  that  on  or  about  May  20,  1912,  plain- 
tiff procured  a  prospective  purchaser  who 
was  ready,  able,  and  willing  to  buy  the  prop- 
erty at  the  agreed  price  and  upon  defend- 
ants' terms.  The  answer  is  substantially  a 
general  denial  and  an  affirmative  plea  that 
defendants  gave  the  E>lalntiff  an  cation  to 
purchase  their  property  within  a  limited 
time:  that  he  failed  to  purchase  or  procure 
a  purchaser  within  the  time  allowed  in  the 
option;  and  that,  when  he  did  furnish  a 
prospective  buyer,  the  option  had  expired, 
and  plaintiff  was  not  then  in  the  employ  of 
defendants  in  any  capacity  whatever.  There 
waa  not  any  reply,  and,  upon  the  trial  of  the 
issues  thus  framed,  a  nonsuit  was  granted. 
From  a  Judgmmt  rendered  and  entered  in 
faTor  of  defendants,  plaintiff  has  appealed. 

1.  To  establish  the  contract  sued  npon, 
plaintiff  Introduced  in  eridence  certain  cor- 
respondence as  follows: 

(a)  A  letter  ot  June  19,  1911,  inquiring  of 
defendants  the  terms  np<»i  which  they  would 
sell  their  property. 

(b)  A  letter  of  June  2Qtb  from  defendants, 
in  which  they  sUted  their  terms  as  $50,000, 
one-half  cash  and  the  balance  In  ten  years. 

(c)  A  letter  by  plaintiff  to  defendants,  dat- 
ed June  27,  1911,  In  which  It  was  made  to 
appear  that  plaintiff  was  seeking  the  prc^rty 
for  another  and  not  for  himself,  and  that  an 
option  was  not  desired  at  that  time. 

(d)  A  letter  dated  September  26,  1911,  as 
follows: 

"Mr.  Newman,  Helena— Dear  Sir:  This  Is  a 
good  time  to  get  a  buyer  for  the  ranch.  There 
may  be  some  one  at  the  fair. 

"DnnlMvy  Bros. 

"P.  S.  If  you  make  the  deal  you  get  five 


cent 


'D.  B.' 


There  waa  also  Introduced  as  part  of  plaln- 
tiCT's  cross-examination: 

(e)  A  letter  rec^ved  by  plaintiff  from  de- 
fftndants  in  due  course  of  mall,  as  follows: 


"Helena,  Montana,  October  26, 1911. 
"C.  C.  Newman,  Helena,  Montana— Dear  Sir: 

This  is  to  notify  you  that  your  option  to  sell 
my  ranch  and  property  will  expire  on  Wednes- 
day, the  first  day  of  November,  1911,  at  twelve 
o'clock  noon,  and  unless  yon  fomiafa  a  pnrcfaasor 
for  the  same  and  the  deal  ii  closed  before  that 
date,  you  will  receive  no  commission  from  me 
on  the  sale. 

"Yours  truly,  Dunleavy  Bros." 

(f)  A  letter  dated  December  21,  1011,  and 
received  by  the  plaintiff  in  due  course  <rf 
mall,  as  follows: 

"C.  O.  Newman,  Helena,  Montana— Dear  Sir: 
I  sold  to-day,  seveuty-five  head  of  my  cattle. 
In  reference  to  the  sale  of  the  balance  of  my 
cattle  and  tiie  sale  of  my  lands,  1  would  state 
that  they  are  still  for  sale,  and  the  first  pur- 
chaser who  comes  and  pays  my  price  will  be 
the  first  one  served.  My  property  is  for  sale, 
but  I  will  not  tie  it  up  by  any  contract  giving 
an  exclasive  right  to  sol  av  buy. 

"Yours  truly,  Dunleavy  Bros." 

(g)  A  prcvosed  cation  prepared  by  the 
plaintiff,  but  whlcb  defendants  refused  to 
sign. 

(h)  A  proposed  option  prepared  by  defend- 
ants, dated  Hay  24,  1912,  which  plaintiff  re- 
fused to  sign,  or  at  least  which  was  not  sign- 
ed by  any  one  of  these  parties. 

(i)  A  letter  received  by  plaintiff  from  de- 
fHidants  on  May  28,  1012,  dated  tbe  same 
day,  as  follows: 

"Mr.  G.  G.  Newman,  Helena,  Montana— Dear 
Sir:  As  you  failed  to  pay  the  $2,000  yest»day, 
upon  the  ranch  deal  we  had,  you  are  hereby 
notified  that  all  pending  negotiations  are  at  an 
end,  and  you  will  please  return  me  tbe  abstract 
of  tbe  property  furnished  you. 

"Yours  truly,  Dunleavy  Brothers. 

"Mr.  C.  C.  Newman:  Betum  atetract  to  Mr. 
McCwnell  office. 

"Yours  tmly,  Dunleavy." 

On  redirect  examination  the  plaintiff  of- 
fered In  evidence: 

(J)  An  answer  to  defendants*  letter  <rf  Sep- 
tember 2S,  1911. 

(k)  An  answer  to  their  letter  of  Octf^r 
26,  19U. 

0)  An  answer  to  their  letter  of  May  28, 

1912. 

The  deposition  of  Jotuk  R.  King  was  read 
to  tbe  Jury,  to  the  effect  that  on  the  last  day 
of  May,  or  the  fl»t  day  (tf  June,  1912,  he 
went  to  the  Dunleavy  tamA  with  plaintiff, 
saw  the  real  property  and  a  portion  of  the 
pei^tmal  pnverty,  and  then  and  tiien  ex- 
pressed his  willingness  to  make  the  porchaae 
upon  defendants'  terms.  The  oral  tfflOmony 
of  plaintiff  details  his  efforts  to  interest  pro- 
q>ectlye  purchasers  In  defendants'  pn^rty 
and  bla  final  success  with  the  witness  King. 
He  offered  also  to  show  that  defoidants  knew 
of  his  efforts  and  acquiesced  tber^;  that 
when  they  wrote  the  letter  of  October  26, 
1911,  they  also  knew  that  plaintiff  had  then 
expended  considerate  Ume  and  money  In  his 
work ;  and  finally  that  he  did  not  consent  to 
the  withdrawal  of  his  authority.  The  an- 
swer to  defradants'  letter  of  September  26v 
1011,  and  his  offered  oral  testimony  above. 
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were  excinded.  The  ttmKfAng  fairly  epito- 
mizes tbe  record  before  us. 

[1]  It  iB  InsiBted  that  the  evidence  twoduc- 
ed  In  the  trial  court  establishes  an  otter  by 
defendants  of  0  per  cent  commission  on  the 
sale  price  of  their  property  tor  a  purchaser 
produced  by  plaintiff  who  was  ready,  able, 
and  willing  to  buy,  an  acceptance  of  that 
offer  by  plaintiff,  and  the  production  mi  his 
part  of  a  purchaser  who  met  the  conditions 
imposed  in  the  offer.  For  the  purpose  of  this 
argument,  we  may  concede  that  appellant's 
premises  above  are  established ;  but,  even 
BO,  the  conduBion  that  be  thereby  made  out 
a  prima  tede  case  does  not  follow.  He  con- 
cedes In  his  testimony  that,  whatever  the 
character  of  his  employment,  be  did  not  have 
any  exclusive  ag^icy  for  Oie  sale  of  d^end- 
ants'  property.  If  the  letter  ot  S^>t^ber 
25,  1911,  read  in  connection  with  the  negotla- 
tlcms  whl<A  preceded  It,  and  plaintiff's  ac- 
ceptance of  the  oS&c,  constituted  a  contract 
of  employment,  It  was  we  ot  indefinite  dura- 
tion. Plaintiff's  agency  was  not  coupled  with 
an  interest  In  the  subject-matter,  and,  when 
the  letter  of  Octirt>er  26,  1911,  was  received 
by  him,  he  had  not  found  a  purchaser  ready, 
able,  and  willing  to  buy,  and  bis  efforts  to 
that  end  were  nt^  approaching  success.  In- 
deed, he  does  not  claim  that  he  found  such 
purchaser  until  the  last  of  May  or  first  of 
June  of  the  following  year.  The  record  nega- 
tives the  Idea  that  on  November  1,  1911,  he 
had  Mr.  King  under  consideration  as  a  pro- 
spective purchaser.  Under  these  circum- 
stances the  agency  was  revocable  at  the  will 
of  the  principal,  whether  the  agent  consented 
or  not    Section  5460,  Revised  Codes. 

In  Lam  v.  Hogl,  45  Mont  445,  123  Pac. 
949,  on  rehearing,  we  said: 

"As  between  the  principal  and  agent  the  au- 
thority of  the  agent  may  be  revoked  at  &uj 
time,  liie  relation  of  principal  and  agent  la  a 
poTBCMial  (HK ;  and,  if  the  principal  does  not  care 
iMiger  to  repose  trust  in  the  agent,  the  law 
will  not  compel  him  to  do  so." 

It  was  competent  for  the  defendants  to  pre- 
Bolbe  a  limit  upon  the  time  durli^  wblcb 
plaintiff's  employmmt  ml^t  contlnae,  and, 
npffli  his  fhilure  to  meet  the  requirements 
thus  Imposed,  his  agency  terminated  auto- 
matically at  noon  cm  November  1, 1911.  The 
record  Ib  barrm  of  anything  to  Indicate  a  re- 
call ot  that  revocation.  The  letter  at  Decem* 
ber  21,  1911,  Informed  the  plaintiff  of  a  sale 
of  a  portion  of  the  perwmal  property,  and 
that  liie  land  and  remaining  stock  were  still 
for  sale,  but  to  the  first  purchaser  who  ap- 
peared, willing  to  pay  the  price.  The  at- 
tempt by  plalntifl  later  to  secure  an  option, 
and  the  failure  upon  the  part  of  himself  and 
the  defendants  to  agree  upon  terms,  indicate 
further  that  no  contract  relattonsOilp  then 
existed  between  them.  But,  even  If  there 
was  a  recc^ltlon  ot  some  sort  of  authority 
In  plaintiff,  It  was  distinctly  repudiated  and 
■wltfadrawn  by  the  letter  of  Hay  28,  1912. 
This  letter  was  received  by  plaintiff  on  the 


(Mont; 

same  day  and  before  Mr.  King  had  examln* 

ed  the  property. 

[2]  In  our  Judgment,  however,  all  of  the 
negotiations  subsequent  to  November  1,  1911, 
are  immaterial  to  a  dedelon  of  the  question 
before  us.  Our  statute  of  frauds  provides, 
among  other  things: 

"The  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  memorandum  thereof, 
be  in  writing  and  subscribed  b7  tbe  party  to  be 
charged,  or  hia  agent:  *  *  *  6.  An  agree- 
ment authorizing  or  employiDg  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  com- 
pensation, or  a  commission."  Bev.  CodM,  1 
5017. 

Plaintiff  relied  upon  the  letter  of  Septem- 
ber 25,  1911,  and  the  correspondence  which 
preceded  It,  to  constitute  his  contract  of  em- 
ployment Re  does  not  contend  that  any  oth- 
er agreement  in  writing  was  ever  In  force  be- 
tween him  and  .the  defendants;  and  since 
that  contract  was  revoked  on  November  1, 
1911,  any  understanding  which  he  may  have 
had  with  defendants  thereafter  would  not 
furnish  a  basis  for  the  present  action.  Plain* 
filff  had  to  assume  the  burden  of  showing 
that,  at  tbe  time  he  produced  a  purchaser 
ready,  able,  and  willing  to  bny  upon  defend- 
ants' terms,  there  was  then  an  existing  con- 
tract of  employment  between  hims^f  and 
tbe  defendants,  such  as  would  be  valid  under 
the  statute  of  frauds  above.  Brophy  t.  Ida^ 
ho  P.  &  P.  Ca,  31  Mont  279,  78  Eiic.  493. 
This  he  failed  to  do,  and  the  nonsuit  follow^ 
ed  as  of  course. 

[1]  In  excluding  plaintiff's  r^ly  to  defend- 
ants* letter  of  September  25,  1911,  and  the 
offered  oral  evidence  aB  to  the  time  and  mon- 
ey expended  in  the  pursuit  at  his  employ^ 
ment  the  trial  court  did  not  err.  ^e  offer- 
ed letter  does  not  contain  an  acceptance  of 
defendants*  offer ;  but,  even  if  It  did,  its  ex- 
clusion would  (nly  amount  to  emn  without 
prejudice.  Plaintiff  did  accept  the  offer,  and 
his  acceptance  was  known  to,  and  acquiesced 
In  by,  defendants,  who  treated  lilm  as  their 
agent  In  their  letter  ot  October  26th  fol- 
lowing. The  offered  evidence  of  time  spent 
and  mouey  expended  could  only  beccnne  ma- 
terial in  connecti<ni  with  proof  that,  at  the 
time  of  the  revocation  of  Ids  authority,  plain- 
tiff had  practically  completed  a  sale  of  the 
property,  or  his  efforts  towards  a  sale  were 
approaching  succera.  Laux  v.  Hogl,  above, 
on  rehearing.  In  the  absence  of  this  supple- 
mentary proof,  the  offered  evidence  was  Ir- 
relevant The  plaintifl  does  not  se^  recov- 
ery for  time  spent  or  money  expended,  but 
only  for  the  6  per  cent  commission  speclfled 
in  the  letter  ot  Septemb^  25,  1911. 

Counsel  for  resptmdents  indsts  that  the 
evidence  Is  Insufficient  to  establish  a  valid 
contract  existing  between  these  parties  at 
any  time,  or  that  the  witness  King  was  flnan- 
dally  able  to  purchase  the  property.  Wheth- 
er the  letter  of  S^>tember  25th  and  the  cor- 
reepcmdence  which  preceded  it  suflldently 
identify  the  prt^rty  la  a  question  which 
would  deserve  more  serious  consideration  If 
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It  was  necessarily  Inrolved.  But  we  have 
assumed,  without  deciding,  that  tlie  relatiou- 
ship  of  principal  and  agent  was  established, 
and  that  King  was  shown  to  be  financially 
able  to  complete  the  purchase.  It  Is  upon 
this  assumption  that  we  base  our  conclusion 
that  no  error  was  committed  by  the  trial 
court. 

The  Judgmmt  is  afBrmed. 
Affirmed. 

BRANTLYt  C  3^  and  SANNBR,  concnr. 


STATB  ex  leL  COLEUfAN  t.  DI8TBICT 
COURT  OF  TJflNTU  JUl>IOIAIi  DIST.  IN 
AND  FOfi  FiflUUUS  OOUMTX  at  al. 
(Ko.  3680.) 

(Supreme  Court  ot  Montana.    July  S,  191D.) 

1.  CousTS  «=»204— Habeas  Gokpus  *=»1— 
Natubk  op  Remedy—Otbii  Ruieoxbs— "8u- 

BEBVISOmY  CONtROL." 

Habeas  corpus  and  ■aperrlsory  control  are 
■ot  concurrent  remedies,  and  one  cannot  be  in- 
voked in  aid  of  the  other.  The  former  challenges 
the  jurisdictioD  of  the  lower  court,  while  the  ut- 
ter concedes  it. 

[Ed.  Note.— For  othor  casee,  see  Court*,  Cent. 
Die.  si  4t)0,  504,  61U.  7081^,  701;  Dec  Dig. 
®=»2(M;  Habeas  Corpus,  Cent  Dig.  H  1,  3; 
Dee.  Dig.  «=>1. 

For  other  deSnitlona,  see  Wtwds  and  Phrases, 
First  and  Second  Sene^  Habeas  Corpus;  &»• 
pervisory  Control.] 

2.  CoNivHFT  «s>6&— Appeal— Wbit  or  Su- 

PEBVISORY  CONTBOL. 

On  writ  of  supen'isory  control  bringing  up 
the  entire  record  before  the  lower  court  in  the 
contempt  matter,  the  Supreme  Court  is  to  deter- 
mine whether  the  lower  court  acted  in  a  man- 
ner 80  arbitrary  and  unlawful  as  to  be  tyran- 
nical. 

[Ed.  Note.— For .  other  cases,  see  Contempt, 
Cent.  Dig.  H  213-216,  223-237;    Dec.  Dig. 

8.  COHTEICPT    •B^eO-'PBOOBEDINaB  — SVni' 

OIEMOT  OP  BVIDENCB. 

Evidence  on  attorney's  application  for  writ 
of  supervisory  control  to  review  a  judgmeot  flnd- 
ing  him  guilty  of  contempt  and  imposing  a  fine 
and  imprisonment  A«M  to  establish  that  be  had 
been  gutity  of  contempt  in  entering  the  judge's 
chambers  without  leave,  taking  a  discarded  mem- 
oraodum  of  proceedings,  indorsing  it,  and  filing 
it  with  the  clerk  of  court,  in  violation  of  Rev. 
Codes,  I  7308,  anbds.  3.  9,  declaring  mii^havior 
in  office  of  attorney  and  an  unlawful  interfer- 
ence with  the  process  or  proceedings  of  the 
court  to  be  a  "contempt." 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  fS  183-187 ;  Dee.  IHg.  «»60. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contempt.] 

4.  CoNTTMPT  «=355— Proceed!  No»—Tnx«. 

Contemfit  proceedings  should  not  be  entitled 
in  the  principal  case,  but  a  citation  afaould  run 
in  the  name  of  the  state  of  Montana. 

[Ed.  Note.— For  other  eases,  see  Confeonpt, 
Cent.  Dig.  IS  150-161 ;  DecTDig.  «»OSJ 

0.  CoNTKifFT  «=»77— Punishment. 

Under  Rev.  Codes^  {  7318,  providing  that, 
on  adjudging  one  guilty  of  contempt,  the  court 
may  impose  a  fioe  not  exceeding  $600,  or  im- 
piisonment  not  exceeding  five  days,  or  both, 
and  tn  view  at  section  9370,  providing  that  if 
judgment  is  for  imprisonment,  or  a  fine  aud 


invrisonment  until  it  Is  paid,  the  defendant 

must  be  committed  to  the  proper  officer  and  de- 
tained until  judgment  is  complied  with,  an  at- 
torney found  guUty  of  contempt  iu  entering  the 
judge's  chambers,  taking  a  discarded  memoran- 
dum from  the  wsstebasket,  indorsing  it,  and  fil- 
ing it  with  the  clerk,  was  properly  subject  to 
punishment  by  fine  and  imprisonment  in  the 
county  jail  until  tbe  fine  was  paid, 

[Ed.  Note.— For  other  cases,  see  Contonpt; 
Cent.  Dig.  |  268;  Dec.  Dig.  «=»77.] 

Proceedings  by  the  State  ot  Montana,  on 
relation  of  John  A  Coleman,  for  supervlsMy 
control  over  the  District  Court  (rf  tbe  Tenth 
Judicial  District  In  and  for  the  County  of 
Fergus  and  Boy  EL  Aj'ers,  Judge  thereof. 
Motion  to  quash  order  to  irtiow  cause  sua- 
talned,  and  proceeding  dismissed. 

O.  W.  McConnell,  of  Helena,  for  relator. 
Beldeu  &  De  Kall^  of  Lewlstown,  for  re- 
spondents. 

HOLLOW  AT,  J.  Early  In  this  year  there 
was  pending  in  the  district  court  of  Fergus 
county  an  action  wherein  F.  H.  Stokes  was 
plaintiff  and  W.  A.  LiOng  was  defeudantt. 
The  AcUou  had  berai  tried,  reeultlug  favor- 
ably to  the  plalntifC,  The  defendant  had 
moved  for  a  new  itxial  upon  the  minutes  of 
the  court  and  bad  presented,  for  settlement  a 
statemrat  of  the  case,  under  sectLou  6799, 
Revised  Codes.  On  May  6Ui  coum>el  for 
plaintiff  served  upon  counsel  for  defendant 
certain  proposed  amendments  to  the  state- 
ment, and  thereafter  counsel  for  defendant 
filed  objections  to  such  amendments.  On 
May  18th  a  hearing  upon  the  settlement  wag 
had,  and  on  May  19th  a  rough  draft  of  a 
minute  entry  designed  to  show  the  proceed- 
ings taken  on  the  day  previous  was  dictated 
by  the  court  and  written  out  by  the  court 
stenographer.  John  A.  Coleman,  attorney  for 
tbe  plalntUT,  secured  the  draft  of  the  minute 
entry  from  the  stenographer,  altered  it  by 
erasures  and  additions,  and  tbe  same.  In  that 
condition,  was  left  upon  tbe  Judge's  desk. 
On  May  24th,  when  the  attentiou  of  the  Judge 
was  called  to  the  proposed  minute  entry  as 
changed,  he  refused  to  make  use  of  it  and  dis- 
carded it  by  throwing  it  into  his  wast^aper 
basket.  On  May  26th  Attorney  Ooleman  call- 
ed upon  the  stenographer  for  the  draft,  and, 
when  informed  that  it  was  probably  upon  tbe 
Judge's  desk,  asked  that  the  door  of  the 
Judge's  chambers  be  unlocked,  and,  when  this 
was  done,  went  into  the  chambers,  searched 
among  the  papers  upon  the  Judge's  desk  and 
elsewhere,  and  finally  found  the  discarded 
minute  entry  In  the  wastepaper  basket,  took 
it,  indorsed  thereon  the  title  of  the  court 
and  cause,  and  the  following:  "Transcript  of 
original  minute  eaitry  made  by  court" — and 
then  procured  it  to  be  filed  by  the  clerk  of 
court  On  May  28th,  when  It  was  disclosed 
that  this  paper  had  been  filed,  certain  affida- 
vits wCTe  presMited  to  tbe  court  setting  forth 
the  facts,  and  thereupon  a  citation  was  Issued 
to  the  attorney  to  show  cause  why  he  should 
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not  be  punished  as  for  contempt.  In  re- 
sponse to  the  citation,  the  accused  appeared 
in  person  and  also  presented  his  affidavit  or 
verified  lanswer.  Upon  these  records  a  hear- 
ing was  had,  which  resulted  in  a  judgment 
finding  the  accused  guilty  of  contempt  and 
prescribing  punishment  by  fine  and  imprison- 
ment In  the  county  Jail.  Upon  being  com- 
mitted, he  applied  to  this  court  for  a  writ 
of  habeas  corpus,  which  was  granted,  and 
upon  the  return  day  made  the  further  appli- 
cation for  »  writ  of  supervisory  controL  To 
the  order  to  show  cause,  a  motion  to  quash 
was  interposed,  and  the  proceeding  sub- 
mitted. 

[1]  1.  Habeaa  corpus  and  snpervisory  con- 
trol are  not  concurrent  remedies,  and  one 
cannot  be  Invoked  in  aid  of  the  other.  The 
former  (diallenges  the  Jurisdiction  of  the 
lower  court,  while  the  latter  coucedes  Juris- 
diction. It  is  apparent  from  the  affidavit 
for  the  writ  of  habeas  corpus  and  the  return 
made  to  the  writ  that  the  petitlMiw  could 
not  hope  to  secure  the  desired  r^ef  in  tiiat 
proceeding ;  and  we  have  accordingly  treated 
the  appUcatloQ  for  the  writ  of  snperviaory 
control  as  an  ahandnunait  (tf  the  former  ih'o- 
ceeding. 

[2]  2.  We  are  presented  with  the  entire 
record  which  was  before  the  lower  court  in 
the  contempt  matter,  and  from  it  are  to  de- 
termine whether  the  court  acted  In  a  manner 
BO  arbitrary  and  unlawful  as  to  be  tyrannl- 
caL  State  ei  rel.  Helnze  v.  IMstrlct  Court, 
32  Mont.  579,  81  Pac.  345. 

[3]  From  the  record  it  ar^rears  that  the 
rough  draft  of  the  minute  entry  was  i^epared 
only  as  a  memorandum  or  working  basis 
from  which  the  Judge  proposed  to  evolve  an 
appropriate  order  to  be  witered  uptm  the 
mlnntes  reciting  the  proceedings  had  in  court 
on  May  18th.  Hiat  the  judge's  chambers 
were  entered  by  the  accused  in  the  judge's 
absence,  and  this  discarded  paper  taken  from 
the  wasteba^et  and  filed  with  the  clerk  by 
the  accused,  admits  of  no  doubt.  The  Im- 
portance of  the  document,  as  altered  by  the 
attorney,  arises  from  the  fact  that  there 
was  a  dlBBgreement  between  the  trial  Judge 
and  the  accused  as  to  the  date  upon  which 
the  defendant  had  presented  to  the  Judge 
the  proposed  statement  with  the  amendments 
and  objections.  Under  sections  6788  and 
6796,  Rerised  Codes,  made  Applicable  by  ref- 
erence by  section  6799,  the  duty  was  imposed 
upon  the  moving  party  (In  this  instance  de- 
fendant Long)  to  present  the  proposed  state- 
ment and  amradm^ts  to  the  judge  within 
ten  days  from  the  date  upon  which  the 
amendments  were  served.  The  amendments 
were  served  on  May  eth.  May  16th  was 
Sunday,  and  Monday,  the  17th,  was  the  last 
day  upon  which  the  defendant  could  act  and 
bring  himself  within  the  statutory  time. 
The  judge  of  the  trial  court  contended  that 
the  papers  had  been  presented  to  him  on  the 
17th,  while  the  accused  insisted  that  they 
were  not  yraaented  untU  the  18  th,  or  one  day 


after  the  time  allowed  by  law  had  expired. 
In  the  rough  draft  of  the  minute  entry  as 
filed  by  the  accnsed,  the  day  of  presentation 
was  written  May  18,  1915.  Notwithstanding 
this  date  appeared  In  the  memorandum  as 
dictated  by  the  judge.  It  is  apparent  from  the 
record  that  the  accused  attorney  knew,  at 
the  time  he  filed  the  memorandum,  that  it 
was  not  the  intention  of  the  judge  to  Imve 
the  court  minutes  recite  that  the  papers  were 
presented  on  the  18th,  but  that  it  was  bis 
intention  to  have  the  record  disclose  that 
the  presentation  had  been  made  on  the  17tb, 
and  within  the  time  allowed  by  law. 

From  the  fact  that  the  accused  procured  to 
be  filed  the  discarded  paper  wherein  was 
the  recital  Umt  the  preeentati<Mi  was  made 
on  May  18th,  from  the  fact  that  the  accused 
indorsed  the  discarded  memorandum,  "Tran- 
script of  original  minute  order  made  by 
court,"  from  the  fact  that  the  accused  secur- 
ed the  discarded  paper  by  ratering  the 
judge's  chambers  in  the  absence  of  the  Judge, 
and  upon  the  hypothesis  tliat  no  other  possi- 
ble piirpose  could  have  been  intended,  the 
court  found  thiat  the  purpose  of  the  accused 
was  to  corrupt  the  records  of  the  court  by 
procuring  the  minutes  to  be  entered  contain- 
ing a  false  recital,  and  one  which  disclosed 
that  the  defendant  in  Stokes  v.  Ix>ng  liad  no 
right  to  have  the  statouent  settled.  If,  from 
the  record  before  it,  the  lower  court  could 
fairly  draw  the  inference  Indicated,  then  we 
have  no  right  to  interfere. 

There  were  some  slight  conflicts  in  the  evi- 
dence presented  by  the  affidavits.  For  in- 
stance, the  accused  insisted  that  he  dictated 
a  portion  of  the  rou^  draft  of  the  minute 
entry  in  the  presence  and  at  the  suggestion  of 
the  Judge  himself,  while  the  affidavits  of  the 
judge  and  stenographer  make  It  appear  that 
the  draft  was  dictated  by  the  Judge  alone. 
Whatever  conflicts  there  were  In  the  evi- 
dence were  resolved  by  the  trial  court  against 
the  accused,  and  we  cannot  say  that  the  de- 
cision upon  this  question  was  not  justified. 

Any  court  which  would  relinquish  to  Inter- 
ested parties  the  right  to  Interfere  with  its 
records,  and  particularly  to  the  extMit  of 
permitting  su(4i  parties  to  dictate  the  min- 
utes of  the  court,  so  that  they  would  not 
correctly  represent  Its  proceedings,  would 
forfeit  all  claim  to  respect;  and  any  attorney 
who  attempts  clandestinely  to  manipulate 
the  records  of  the  court  In  his  own  Interest 
or  the  Interest  of  his  client  breaches  the  obll- 
gaUon  of  Ills  oath  of  office  and  Is  guilty  of 
contempt  of  court,  as  defined  in  subdivi- 
sions 3  and  9  of  sectlwi  7309. 

Without  detailing  at  length  the  evidence 
before  the  lower  court,  we  content  ourselves 
with  saying  that,  in  our  oplnlcm,  the  Infer- 
ence of  guilt  Is  a  legitimate  one  to  draw  from 
the  facts  disclosed. 

[4]  Certain  technical  objections  are  urged 
agnlnst  the  proceedings  taken  in  the  lower 
court,  but  conceding  that  conten4>t  proceed- 
ings should  not  be  entitled  iu  the  principal 
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case,  and  that  a  dtatLou  should  run  In  the 
name  of  the  State  of  Montana,  still  the  er- 
rors committed  oould  not  [H^judlce  any  sub- 
standal  right  ot  the  accused.  If,  upon  the 
bearing,  the  presiding  Judge  em^oyed  lan- 
guage which  might  better  bare  been  omit^, 
this  of  its^  Is  InconsequentlaL  A  trial 
Judge  ma;  sometlmeB  feel  that  the  occaalon 
Justifies  tbe  expression  of  r^hteous  indigua- 
tlMi,  even  from  the  botch.  The  record  fails 
to  Indicate  that  the  court  waa  actuated  by 
passion  or  prejudice  In  arriving  at  or  j/to- 
noundng  the  Judgment. 

[B]  Assuming  that  the  evidence  estab- 
Ushea  the  guilt  of  the  accused,  the  enormity 
of  the  offeose  Justifies  the  punishment  impos- 
ed. The  record  discloses  a  needless  colloquy 
between  the  coart  and  the  accused  at  tbe 
hearing,  but  it  f&lls  to  show  that  tbe  accused 
was  denied  any  right  to  which  he  was  enti- 
tled. On  the  contrary.  It  appears  therefrom 
that  he  was  content  to  rest  bis  case  upon 
the  defense  set  forth  In  his  affidavit  It  does 
not  aid  the  accused  to  say  that  the  court 
finally  had  ttie  minutes  ledte  the  facts  stat- 
ed In  the  draft  as  altered,  witli  the  exception 
of  the  date.  The  date  was  the  matter  of 
primary  Importance.  Neither  does  It  answer 
to  say  that  no  barm  actually  resulted  from 
the  acts  of  tbe  aocused,  or  that  the  clerk,  prob- 
ably would  not  have  entered  up  the  minutes 
In  acc(»dance  with  tbe  terms  of  the  discarded 
memorandum.  Any  act  done  for  the  purpose 
of  corrupting  the  court's  records^  whether 
auocesaful  or  not  constitutes  an  oulawful 
Interferaue  with  tbe  proceedings  of  the 
court  and,  when  an  attcHruey  is  the  author  of 
the  act  be  violates  tba  duty  enjfdned  by  bis 
position. 

The  punishment  imposed  Is  within  the  lim- 
its i^escrlbed  by  sectlim  7318,  Revised  Codes. 
In  attackii^  the  Judgment  which  i^rides 
for  Imprisonment  until  the  flue  is  paid, 
counsel  for  tbe  accused  falls  to  dlacrimloate 
between  tbe  Judgment  authorized  by  law  to 
be  entered,  and  tbe  means  which  may  lawful- 
ly be  emidoyed  to  compel  satisfaction  of  the 
Judgment   Rev.  Codes,  |  9379. 

The  motion  to  awsh  tbe  order  to  show 
cause  Is  sostnliiwl,  and  the  proceeding  Is  dis- 
missed. 

Dismissed. 

BRANTL7,  C.  J.,  and  SANNER,  J.,  concur. 


Bx  parte  COLEMAN.    (No.  SS7&) 

(Supreme  Court  of  Montana.    July  S,  193A.) 

Application  by  John  A.  Colemaa  for  writ  of 
habeas  corpus.  Writ  quashed,  and  petitioner 
FMBaaded  to  custody. 

O.  W.  McConneU,  ot  Helena,  for  petitioner. 

HOLI.OWAY,  J.  mie  writ  of  habeas  corpus 
heretofore  isfiued  is  quashed,  and  the  petitioner 
is  remaatled  to  the  custody  of  the  sheriff  oi 
Fergus  county. 

BRANTLT.  a  J.,  and  SANNBR,  J.,  con- 
cur. 


INTERSTATE  LUMBER  CO.  v.  WESTERN 
MOBTGAGE  «  WARRANTY  TITLE 
CO.  et  al.   (No.  3693.) 

(Supreme  Court  of  Montana.    July  3,  1916.) 

L  Contracts  *=>350— Extra,  Work— Surn- 

CIXNCT  OF  E)riDEHCB. 

Evid^ce,  in  a  proceeding  to  recover  tat 
materials  furnished  and  to  enforce  a  material- 
man's lien  therefor,  held  to  warrant  the  allow- 
ance of  plaiDtifTB  claims  for  extras. 

[Bd.  Note.— For  other  cases,  see  Contracts* 
Cent  Dig.  S|  1S19-1823;  Dec.  Dig.  «=>360.] 

2.  ConTRACTS  •=>282— BscovERT  TOR  Extra 

MATBBIAIr-SFECinCATIONS. 

Under  a  specification,  to  be  read  into  a 
omtract  to  furnish  material  according  to  lists 
attached,  providing  that  nothing  shoul^  be  con- 
sidered extra,  unless  agreed  upon  in  writing 
before  the  extra  work  was  done,  and  signed  by 
the  owner  and  contractor,  and  certified  by  the 
architect  the  contractor  might  recover  for  extra 
material,  since  the  specification  referred  to  extra 
work  and  not  to  extra  materials. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1071-1091 ;  Dec  Dig.  «s>2it2.] 

3.  Contracts   <g=>232    —    Abroqation  or 
Waiver. 

A  specificatiott  relatii«  to  materials,  to  be 
read  into  a  contract  to  furnish  a  certain  Quan- 
tity of  materials,  might  be  abrogated  by  a  subse- 
duent  oral  agreement  of  the  parties,  or  waived 
without  writing  by  the  party  for  whose  protec- 
tion It  was  intended. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |S  1071-lOM;  Dec.  Dig.  «=9232J 

Appeal  from  District  Court  Lewis  and 
Clarke  County;  Boy  E.  Ayers,  Judge. 

Action  by  the  Interstate  Lumber  Company 
against  the  Western  Mortgage  &  Warranty 
Title  Company  and  others.  Judgment  for 
plalutiCf,  motion  for  new  trial  denied,  and 
defendants  appeaL  Judgment  and  order  af- 
firmed. 

Maaaena  Bullard,  of  Helena,  tox  appel- 
lants. Henry  C.  Smith,  of  Helena,  tor  re- 
spondent 

SANNER,  J.  The  Interstate  Lumber  Com- 
pany, plaintiff  below,  agreed  In  writing  with 
the  defendants  that  it  would,  for  the  sum  of 
$3,925,  furnish  "during  the  progress  of  tbe 
building,  so  as  not  to  delay  the  work,"  cer- 
tain materials  required  In  tbe  construction 
of  a  residence,  to  wit: 

"All  the  common  lumber,  as  dimension  and 
sheathing,  as  per  list  attached ;  all  the  outside 
finish,  such  as  cornice  and  porch  work,  ceiling, 
window  and  door  frames,  as  per  list  attached ; 
all  tbe  Interior  finish  and  millwork,  such  as 
sash,  doors,  stairs,  base,  and  other  finish,  as 
per  list  attached.  All  this  material  to  be  in 
strict  accordance  with  the  plans  and  spcoiiica- 
tioDs  and  details  prepared  by  Link  &  Ilaire, 
architects  at  Helena,  Montana,  and  subject  to 
their  approval." 

The  complaint,  alleging  compUance  with 
this  contract,  declares  upon  an  unpaid  bal- 
ance of  $1,410.55  for  materials  furnished 
under  the  same,  and  also  upon  an  account 
for  $;i0$.35  for  additional  or  extra  materials 
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furolstied  for  the  building  In  question  at  de- 
fendants' special  instance  and  request.  The 
answer  admits  the  balance  as  stated  under 
the  contract,  but  claims  an  oCFset  amounting 
to  $420  for  delay,  denies  aU  liability  for  the 
extra  materials,  and  pleads  an  offer  and 
tender  to  pay  $1,500  In  settlement  of  plaln- 
tifF's  demands.  Trial  of  the  issues  resulted 
In  a  verdict  and  special  Qndings  of  the  jury 
in  favor  of  the  plaintiff,  upon  which  a  mon- 
ey judgment  for  $1,768.00  was  entered,  to- 
gether with  a  decree  reeoguizlng  and  fore- 
closing a  materialman's  lien  for  said  amount 
— all  In  conformity  with  the  allegations  and 
prayer  of  the  complaint  Defendants  appeal 
from  this  judgment  and  from  an  order  deny- 
ing them  a  new  trial. 

Fourteen  errors  are  assigned,  wtilch  pre- 
sent two  principal  questions,  viz.:  (1)  Does 
the  record  warrant  the  allowance  of  plain- 
tiff's claim  for  extras?  and  (2)  does  It  war- 
rant the  disallowance  of  defendants'  claim 
for  delay? 

[1]  1.  In  all  the  transactions  relating  to 
the  building,  the  defendant  company  was 
acting  through  its  manager,  the  defendant 
Klelnschmldt,  and  the  construction  was  un- 
der the  immediate  supervision  of  one  How- 
ard Pew,  engaged  by  them  for  that  purpose. 
It  seems  to  be  conceded  that  the  plalntifC  did 
furnish  all  the  materials  required  by  the 
lists  attached  to  the  contract  and,  so  far  as 
quality  anfl  character  are  concerned,  in 
strict  accordance  with  the  plans,  specifica- 
tions, and  details  of  the  architects.  How  the 
so-called  extras  came  to  be  procured  la  re- 
lated by  Mr.  Pew  as  follows: 

"When  we  had  ezhauBted  our  common  lumber 
supply,  we  needed  more  lumber,  and  I  went  to 
Mr.  Kleinachmidt  and  asked  him  what  I  should 
do  about  procuring  extra  lumber  needed  on  the 
job,  and  I  asked  liim  if  I  should  obtain  the 
same  from  the  Interstate  Lumber  Company, 
stating  that  the  Interstate  Lumber  Company 
had  agreed  to  furnish  the  extra  lumber  needed 
on  the  job  at  the  same  price  that  they  had  fur- 
nished it  under  the  original  contract,  and  I 
asked  faim  if  I  should  go  ahead  and  order  the 
lumber  there,  as  I  needed  it,  and  he  told  me 
'Yes.'  I  then  went  to  Mr.  Swinehart  (plaintiff's 
manager),  who  was  in  his  office  at  the  time,  and 
I  asked  him  if  he  would  agree  to  furnish  the  ex- 
tra lumber  at  the  same  price  at  which  he  was 
furnishing  lumber  on  the  original  contract,  and 
be  told  me  'Yea,'  I  went  back  to  Mr.  Klein- 
Bchmidt  then  and  told  bim  that  he  (Swinehart) 
had  agreed  to  furnish  the  lumber  that  way, 
and  I  went  back  then  to  Mr.  Swinebart  with 
my  orders  from  time  to  time  during  the  progress 
of  the  work,  and  they  furnished  the  materials 
for  me  under  that  arrangement.  I  have  seen 
a  bill  for  extra  material,  which  I  approved 

Krior  to  the  filing  of  the  lien  in  this  case. 
•  •  The  extras  therein  specified  were  actu- 
ally furnished  by  the  plaintiff,  the  Interstate 
lumber  Company,  and  went  into  the  building, 
under  the  authority  of  Mr.  Kleinscbmidt  as 
above  stated,  and  they  were  absolutely  neces- 
sary to  complete  the  work.  *  •  *  There  was 
DO  written  agreement  with  reference  to  It,  nor 
was  there  any  written  authority." 


[2]  The  contention  of  the  defendants  is 
that  notwithstanding  these  circumstances, 
recovery  for  the  extra  material  may  not  be 
had  because  the  specifications  are  to  be  read 
into  the  contract  and  these  contain  a  clause 
that: 

"Nothing  shall  be  considered  as  extra  nnless 
it  ia  agreed  upon  in  writing  before  said  extra 
work  ia  done,  and  signed  by  the  owner  and  con- 
tractor and  certified  to  by  the  arcliitecta." 

The  contention  cannot  be  upheld  for  at 
least  three  reasons,  which  may  be  briefly 
stated  thus:  The  duty  of  plaintiff  under  tine 
contract  was  measured,  as  to  the  quantity  of 
materials  to  be  furnished,  by  the  lists  at- 
tached ;  the  reference  to  the  specifications 
having  to  do,  not  with  quantity,  which  was 
governed  by  the  lists,  but  with  character  and 
quality,  as  to  which  no  fault  was  found. 
The  clause  of  the  specifications  Invi^ced  has 
no  express  reference  to  materials,  but  only 
to  extra  work,  and  there  ia  nothing  In  the 
record  to  compel  the  Inference  that  mate- 
rials were  intended  to  be  within  Its  purview. 
Compliance  with  it  was  therefore  not  essen- 
tial. 

[8]  But  assuming  the  clause  referred  to 
does  cover  materials  and  Is  to  be  read  Into 
the  contract,  that  would  not  prevent  what 
the  evidence  tends  to  establish,  viz.,  the  atn 
rogation  of  this  clause  by  subsequent  oral 
agreement  of  the  parties,  or  its  waiver,  with- 
out writing,  by  the  party  for  whose  protec- 
tion It  was  intended.  Wortinan  r.  Kleln- 
schmldt, 12  Mont  316,  880,  80  Paa  280; 
Hamilton  v.  Woodworth,  17  Mont  327,  42 
Pac.  849;  Badders  v.  Davis,  88  Ala.  367,  6 
South.  834 ;  McFadden  v.  O'Donnell,  18  Gal. 
160;  Bartlett  v.  Stanchfield,  148  Mass.  3»i, 
19  N.  E.  540,  2  L.  R.  A.  625. 

2.  Whether  the  plaintiff  furnished  the  ma- 
terials promptly,  "so  as  not  to  delay  the 
work,"  and,  if  it  did  not,  whose  was  the 
fault,  were  questions  of  fact  Upwi  them 
the  evidence  seems  to  preponderate  decisive- 
ly against  the  defendants'  oontentloa  that 
there  was  such  failure  or  foult  on  plaintiff's 
part  The  testimony  of  defendants'  own  sa- 
pervlsor  Is  alone  sufficient  to  justify  the  find- 
ings on  this  point,  and  it  is  useless  to  seek 
of  this  court  a  revision  of  the  judgment  In 
that  regard. 

Error  is  assigned  upon  certain  rulings  in 
the  admission  and  exclusion  of  evidence. 
These  assignments  are  all  technical  in  char- 
acter. Most  of  the  rulings  complained  of 
were  correct  In  none  of  them  was  there 
error  sufficient  to  command  a  retrial  of  the 
cause. 

The  judgment  and  order  appealed  firom 

are  affirmed. 

BRANTLY,  a  J.,  and  BOLLOWAT. 
coacat. 
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WHEELER  T.  WEIGHTMAN,  County 
Treasurer.    (No.  20064.) 

tSapMtne  Court  of  KangaB.    Jane  29,  1916.) 

(Syllahut  &v  the  Court,) 

1.  Taxation  «=>40— CoNsnxnTiONAt  Pbovi- 

BI0N8— MORTQAOE  REGISTBATION  TaX. 

Chapter  250  of  the  I>aw8  of  1915,  eotitled 
"An  act  relatin?  to  registration  fees  for,  and 
taxation  of,  real  estate  mortgajiea,"  contravenes 
section  1  of  article  11  of  the  GonstltutioD,  re- 
gnirinK  a  uniform  and  equal  rate  of  asBossment 
and  taxation,  and  consequently  is  void. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent  DiR.  ||  68-89 ;  Dec  Dig.  «==>40.] 

(Additional  SyUahu*  by  Editorial  Staff.) 

2.  Taxation  «=9l96-EXBiiFnoiT— Powks  or 

I^OISLATUBB. 

Under  Const  ut  11,  I  1,  requiring  the 
LeglBlftture  to  provide  for  a  aniform  and  equal 
rate  for  assessment  and  taxation,  but  all  prop- 
erty used  exclusively  for  state,  county,  munici- 
pal, literary,  educational,  scientific,  religious, 
l>enevolent.  and  charitable  purposes,  and  person- 
al property  to  the  sum  of  at  least  $200  for  each 
family,  shall  be  exempted  from  taxation,  the 
enumerated  exemptions  are  not  exclusive,  but 
the  Legislature  can  provide  other  exemptions 
or  increase  the  personal  property  exemptions  of 
each  family,  so  long  as  the  exempt  property 
benefits  the  public  in  a  way  different  from  other 
property. 

{Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  314;  Dec  Dig.  «=»106.] 

8.  Taxation  ^ss»40— Conbtitdtional  Pbovi* 
sioNB  —  UniroBUirr  —  Excise  and  Pbivi- 
LBOE  Tax. 

Const  art.  11.  S  1,  requiring  the  Legisla- 
tore  to  provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation,  does  not  preclude 
the  Legislature  from  imposing  excise  and  privi- 
lege taxes  which  are  not  aniform,  provided  they 
bear  some  reasonable  relation  to  the  privilege 
or  franchise  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  68-89;  Dec  Dig.  ^40.] 

4.  Taxation  «s3>74^soFBBrr  Tax— Mobt- 

OAOEB. 

Laws  1015,  c.  250,  providing  that  before 
a  mortgage  of  real  property  shall  be  recorded 
there  shall  be  paid  to  the  county  treasurer  a 
rmistration  fee  based  on  the  amounts  secured 
thereby  and  the  duration  of  the  loan,  and  that 
until  such  fee  is  paid  the  mortgage  shall  not 
be  recorded  nor  received  in  evidence  in  any 
proceeding,  or  shall  any  judgment  or  order  or 
the  enforcement  thereof  be  entered,  creates  a 
tax  on  the  mortgage  as  property,  not  a  tax  on 
the  privilege  of  recording  it 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  S8  iriO,  160;  Dec  Dig.  «=s/r4.] 

Origiiial  application  for  mandamas  by 
Bennett  R.  Wheeler  against  Matt  Weight- 
man,  Jr.,  County  Treasurer.  On  motion  to 
quaab  the  alternative  writ  Motion  sus- 
tained. 

Bennett  R.  Wheeler  and  Jobn  F.  Swltzer, 
both  of  Top^.  and  (tester  L  Long,  of  Wi- 
dilta,  for  plaintiff.  Ferry,  Doran  &  Dean,  W. 
E.  Atcbison,  John  L.  Hunt,  James  A.  Tront- 
man,  and  S.  H.  Allen,  all  <^  Topeka,  E^d.  T. 
Backnejr,  of  Wellington,  and  A.  H.  Cowan, 
of  Wichita,  for  defiant. 


BURGH,  J.  [1]  The  action  la  one  of  man- 
damus to  compel  the  county  treasurer  to  ac- 
cept the  registration  fee,  duly  tendered,  for 
a  real  estate  mortgage  and  to  Indorse  on  the 
mortgage  an  official  certlflcate  of  the  pay- 
ment of  such  fee,  under  chapter  250  of  the 
Laws  of  1915.  The  statute  is  appended  to 
this  opinion.  The  defendant  moves  to  quash 
the  alternative  writ  for  the  reason  It  does 
not  state  facts  sufficient  to  entitle  the  plain- 
tUT  to  the  desired  relief.  The  motion  to 
quash  raises  the  question  of  the  validity  of 
the  statute  under  article  11  of  the  Constltu- 
tloQ,  relating  to  finance  and  taxation,  section 
1  of  which  reads  as  follows: 

"The  Legislature  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation; 
but  all  property  used  exclusively  for  state, 
county,  municipal,  literary,  educational,  scien- 
tific, reliidous.  baievolent  and  charitable  pur- 
poses, and  personal  propert?  to  the  amount  of 
at  least  two  hundred  dollars  for  each  family, 
shall  be  exempted  from  taxation.'* 

'Bie  plaintiff  claims  the  act,  considered 
broadly,  is  one  to  exempt  real  estate  mort- 
gages from  taxation  and  to  tax  the  dvU 
privilege  at  using  the  public  records.  The 
defendant  claims  the  Legislature  has  no 
power  to  exempt  teal  estate  mortgages  gen- 
erally from  taxation,  that  the  tax  levied  la 
not  a  license,  privilege^  or  excise  tax,  and 
that  the  act  embodies  an  attempt  to  elaaslfr 
property  for  purposes  of  taxation  contrary  to 
principles  of  taxation  established  the  fun- 
damental law. 

It  Is  a  matter  of  common  knowledge  and 
regret  that  the  effort  to  assess  and  tax  real 
estate  mortgages  on  the  ad  valorem  plan  as 
a  part  of  the  general  property  of  the  state 
has  been  neither  satlsfoctory  nor  successful. 
The  method  Is  reprobated  as  Involving  double 
taxation.  To  what  extent  this  criticism  is 
economically  sound  is  not  now  materlaL  Tbe 
prejudice  created  by  the  double  taxation  ar- 
gument  against  the  method  is  widespread 
and  deep-seated.  It  is  certain  that  Qie  meth- 
od is  productive  of  shamefal  tax  evasion. 
In  1907  real  estate  mortgages  were  listed 
for  taxation  In  this  state  to  the  amount  €t 
$4,000,000.  By  1014  the  amount  was  brought 
up  to  approximate^  $70,000,000.  It  Is  esti- 
mated that  the  htddlngs  of  securities  of  this 
character  residoits  of  Kansas  are  four 
times  the  amount  listed,  bot  the  resonrcra 
of  the  tax  collecting  offlclalB  for  uncovering 
such  boldii^  appear  to  be  anbatantlally  ex- 
hausted. In  one  dty  in  the  state  the  ad 
valorem  tax  ti^es  87)6  per  c^t.  of  the  in- 
come from  a  six  per  cent  mortgage,  and  45 
per  cent  of  the  income  from  a  5  per  cent, 
mortgage.  Mortgage  holden  feel  they  can- 
not and  should  not  give  np  such  a  propor- 
tion of  their  income.  In  numerous  other  tax- 
ing districts  the  tax  taken  la  less  than  me- 
fonrth  of  the  percentages  Indicated.  The  re- 
sult is  inequality  greater  than  should  result 
from  the  administration  of  a  fair  and  just 
system.   The  supply  of  capital  available  tbr 
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farm  mortgages  is  too  limited,  the  Interest 
rate  Is  too  high,  and  the  time  extended  to 
borrowers  Is  too  short  for  the  needs  of  a 
state  the  basis  of  whose  prosperity  Is  agri- 
culture, and  it  Is  believed  the  tax  law  may  be 
used  to  render  the  situation  less  acute.  The 
problem  of  how  to  deal  with  real  estate  mort- 
gages as  subjects  of  taxation  has  embar- 
rassed political  economists  generally  and  the 
Legislatures  of  states  other  than  this.  In 
twenty-eight  states  real  estate  mortgages  are 
taxed  as  personal  property.  In  six  states 
they  are  taxed  as  an  interest  in  real  estate. 
In  five  states  a  so-called  registry  tax  is  im- 
posed which  takes  the  place  of  all  oth«- 
taxee  (Alabama,  Michigan,  Bflnneaota,  New 
Tork,  and  Oklabmn^.  In  nine  states  real 
estate  mortgfu^  are  exempt  (Colorado,  Ida- 
ho, lionislana,  Maine,  Mazyland,  New  Jers^, 
Utah,  Washington,  and  Wyoming. 

The  straggle  for  tax  r^orm  In  this  state 
Is  an  Interesting  story  which  need  not  be  told 
here.  It  has  long  been  recognized  that  the 
ccmstitutional  pnnrisiim  quoted  has  outlived 
its  usefulness,  and,  aa  outlived  restraints  usu- 
ally do,  now  bars  the  pathway  to  ttie  estah- 
llshment  of  an  equitable  system  of  taxation 
adequate  to  the  present  economic  needs  of  the 
state  Notwithstanding  this  fact,  at  the 
election  In  1814  the  people  refused  to  adopt 
a  constitutional  amendment  permitting  the 
Legislature  to  claeslfy  subjects  of  taxation 
so  far  as  differences  Justify,  in  order  to  se- 
cure a  Just  return  from  eacii.  Following  the 
lead  of  New  York  in  1906,  bills  have  appear- 
ed at  each  session  of  the  Legislature,  be- 
ginning with  that  of  1907,  for  the  adoption 
of  the  registration  tax  on  real  estate  mort- 
gages in  lieu  of  all  other  taxes.  In  1909  and 
1911  blUs  of  this  character  were  passed  by 
both,  houses,  but  were  vetoed  by  the  Gov- 
ernor. In  1915  Senate  Bill  680  became  a  law, 
and  the  question  Is  whether  or  not  the  Con- 
stitution forbids  Its  execution. 

The  court  was  given  Jurisdiction  In  cases 
of  mandamus  by  the  Constitution.  The  case 
presented  falls  within  the  scope  of  such  Ju- 
risdiction. The  premptory  writ  must  ^ther 
be  Issued  or  denied,  and  it  must  be  issued 
or  denied  by  the  exercise  of  Judicial  func- 
tions which  cannot  be  surrendered.  The 
writ  cannot  be  issued  or  denied  without  find- 
ing out  what  the  Constitution  permits  to 
be  done  and  what  the  statute  undertakes  to 
do ;  that  Is,  the  court  cannot  escape  interpre- 
ting the  Constitution  and  the  law.  Wh^  the 
meaning  of  the  Constitution  Is  ascertained, 
the  law  must  be  interpreted  in  such  a  way 
as  to  uphold  it,  if  possible.  In  case  of  an 
Irreconcilable  conflict  the  Constitution  con- 
trols. The  course  of  the  Inquiry  has  been 
well  directed  and  defined  by  able  briefs  and 
oral  argumente  on  behalf  of  both  parties  and 
on  behalf  of  large  interests  which  favor  and 
which  are  antagonistic  to  the  law.  The  Con- 
stitutional command  is  that  the  Legislature 
shall  provide  fOr  a  uniform  and  equal  rate 


of  assessmMit  and  taxation.  Aseeasment  is 
a  prerequisite  to  the  arollcation  of  any  rate 
of  taxaticu,  and  assessment  Includes  listing 
and  valuation.  This  Is  fundamental,  and 
cannot  be  evaded  by  any  shift  or  device 
whatever. 

In  1860  the  Legislature  Imposed  a  tax  of 
3  mills  on  the  dollar  oa  the  taxable  pn^r- 
ty  of  the  stete  according  to  the  assessment 
of  that  year,  and  60  cente  on  every  white 
male  person  between  the  ages  of  21  and  50 
years,  lliese  taxes  were  not  collected  in 
certain  counties.  In  1863  the  Legislature 
imposed  the  aggregate  of  the  uncollected  tax- 
es on  the  property  taxable  within  such 
counties  according  to  the  assessment  of  the 
year  1863.  In  an  action  of  mandamus  brought 
by  the  Attorney  General  to  compel  the  c^- 
dals  of  Leavenworth  coont?  to  levy  the  tax. 
this  court  sidd : 

"Section  1  of  article  11  of  the  Constitution 
provides  that  'the  Legislature  shall  provide  for 
a  uniform  and  equal  rate  of  assessment  and 
taxation,'  and  tUs  clause  most  clearly  implies 
that  taxes  shall  be  levied  only  accordinjc  to 
such  uniform  and  equal  rate.  To  comply  with 
this  provision  fit  la  clear]  that  taxes  must  be 
assessed  uniformly  upon  the  property  of  all 
parts  of  the  state,  and,  while  it  may  be  quite 
consistent  with  justice  and  with  this  constitu- 
tional provision  that  persons  owing  taxes  im- 
posed by  the  law  of  1860  should  be  compelled 
to  pay  them,  to  coUect  such  taxes  of  others  be- 
cause they  now  reside  or  have  property  within 
the  same  county,  unless  the  whole  state  Is  sub- 
jected to  the  same  burthen,  seems  manifestly 
consistent  with  neither.  Reluctant  as  we  are 
to  differ  with  the  leKislatfve  branch  of  the  gov- 
ernment, we  are  compelled  to  conclude  that  the 
act  of  1863  in  question  is  inconsistent  with  the 
provisions  of  the  Constitution  above  dted,  and 
therefore  void."  State  ex  rel.  Attorney  General 
V.  Commissioners  Leavenworth  Co„  2  Kan.  61. 
69. 

The  action  of  the  L^lslatnre  of  1863  was 
evidently  taken  through  Inadvertence  and 
oversight.  Ite  attention  was  fixed  on  the  de- 
linquency of  the  counties  whldb  had  failed 
to  collect  the  taxes  Imposed  by  the  law  of 
1860,  and  it  looked  no  further  than  to  call 
upon  those  counties  to  make  good  to  the 
state  the  taxes  lost  through  their  laches. 
The  declaration  of  the  court  that  In  order 
to  comply  with  the  Ccmstltutlon  taxes  must 
be  assessed  unltonnly  upon  the  property  of 
all  parts  of  the  state  expressed  the  com- 
mon thought  of  those  who  framed  and  those 
who  ad(vted  the  Constitution.  The  t^rl- 
torlal  act  of  1860  to  provide  for  the  assess- 
ment and  collection  of  taxes,  passed  after 
the  Constitution  was  adopted,  but  before  the 
state  was  admitted  Into  the  Union,  was 
framed  in  accordance  with  the  principle  in- 
volved. The  principle  was  recognized  in  the 
act  of  1862  amending  and  suiqilementing  the 
territorial  act  of  1860,  and  has  been  recog- 
nized In  every  subsequent  revision  of  the 
tax  law. 

In  the  case  of  Hlnes  end  Others  v.  City  of 
Leavenworth  and  Others,  3  Kan.  1S6,  decid- 
ed in  1866,  the  court,  in  an  oplnloa  by  Chief 
Justice  Crozler.  dlscossed  the  cmstltatkmal 
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prorlsltHi  at  length.  Hie  fttcts  of  the  case 
are  not  now  material,  but  the  firilowlng  ex- 
tracts from  the  opinion  are  of  the  highest 

slgnlficanca 

"Article  11  of  oar  Oonatitation  relates  excln- 
ilTely  to  finance  and  taxation.  The  title  of  the 
article  is  'Finance  and  Taxation.'  Odinary 
and  eztraordinary  revenues  mast  be  raised  In 
accordance  with  its  provisions.  The  financial 
polity  of  the  state  mart  be  regulated  with  ref- 
erence to  its  reqnirements.  It  authorizea  suit- 
able financial  arranBemcnts  to  be  made  in  emer- 
sencies,  and  binds  the  particular  organization, 
whether  state  or  county,  to  the  utmost  good 
faitb  In  the  fulfillment  of  its  obligations.  It 
prohibits  all  favoritism,  requiring  all  to  con- 
tribute in  proportion  to  their  means  to  the 
support  of  the  public  burdens.  *  •  •  It  will 
be  observed  that  the  Constitution  does  not  In 
terms  require  that  the  property  in  the  state 
should  be  taxed  accordinx  to  its  value,  bat  it 
must  be  apparent  to  every  one  that  such  was 
the  intention  of  the  Constitatlon  makers.  Tax- 
es cannot  be  levied  by  an  equal  and  nniform 
rate  except  upon  the  Talne.  If  so  modi  were 
levied  upon  each  acre,  lot,  horse,  cow,  sheep, 
note,  bond,  etc.,  the  rate  might  be  uniform,  but 
it  would  be  very  unequal,  •  •  »  The  whole 
property  of  the  state  then  most  be  listed  and 
valued  for  taxation.  Now  what  In  common 
parlance  is  this  operation  called?  Everybody 
wonld  say  it  is  denomioated  'assessment.'  Such 
Is  the  common  acceptation  of  the  word,  and  no 
one  bot  a  professional  man  wonld  give  it  any 
other.  The  framers  of  the  Constitution  must 
have  foreseen  that  different  persons  wonld  be 
employed  in  the  different  counties  to  make  the 
assesBmenta,  and  that  they  must  inevitably  dif- 
fer in  their  eBtimates  of  the  value  of  propert?. 
The  land,  stock,  etc.  in  one  county  might  oe  es- 
timated at  a  much  bij^er  rate  than  in  another, 
which  for  state  parposea  wonld  produce  a  cor- 
responding Irrwolart^  hi  the  bucation.  Tt^ 
would  be  avoided  by  requiring  the  rate  of  as- 
sessment to  be  equal  and  uniform.  And  if  they 
desired  to  accomplish  this  what  better  way  of 
doing  it  than  by  saying  so.  *  *  *  The  mean- 
ing of  the  first  8ecti<m  of  article  11  Is  that  the 
rate  of  taxes  throughout  the  Jurisdiction  that 
levies  them  must  be  equal  and  uniform.  If 
the  state  levies  them,  the  rate  must  be  equal 
and  nnifonn  thronghoat  the  state.  If  the  coun- 
ty levies  them,  then  they  must  be  equal  and 
uniform  throughout  the  county,  and  so  of  the 
township,  city,  or  village.  It  does  not  mean 
that  a  man  in  one  county  shall  pay  the  same 
rate  of  taxati<m  for  all  purposes  that  is  paid 
by  a  man  in  an  adjoining  county.  Now,  the 
property  of  a  man  rwdding  in  the  city  of  Leav- 
enworth should  bear  the  same  rate  of  taxation 
for  state  purposes  that  is  bome  by  the  proper- 
ty of  a  man  in  the  remotest  county,  and  for 
county  purpoaes  the  same  rate  that  other  men 
in  the  county  pay,  and  for  city  purposes  the 
same  rate  paid  by  other  men  in  the  city.  Each 
man  In  the  itate»  county,  and  city  is  equally 
in  proportion  to  his  property  interested  In 
maintaining  the  state,  county,  and  city  govern- 
ments, and  in  that  proportion  should  bear  the 
burdens  equally.  Ilwre  is  a  justice  In  this 
arrangement  which  commend*  it  to  tbe  woro- 
baUon  of  any  right-thlnkiax  man."  8  Kan. 
197,  200.  201. 

In  1881  the  Legislature  undertook  to  reach 
for  pnriKtses  of  taxation  cattle  driven  from 
the  Indian  Territory  Into  the  southern  part 
of  the  atate  for  grazing  purposes.  Such  cat- 
tle were  brought  Into  the  state  after  March 
1st,  and  were  runoved  before  the  let  of  De- 
cember. In  an  opinion  delivered  by  Mr.  Jua- 
ttce  Brewer  holding  the  statute  to  be  nnoiH^ 
Btibitloiial,  the  ooart  aalds 
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"The  statute  provides  for  a  property  tax,  and, 
unlike  that  oHiBidered  in  the  case  of  City  of 
Newton  v.  Atchison  [31  Kan.]  151  [1  Pac.  188. 
47  Am.  Rep.  488],  is  subject  to  the  control  of 
section  1  of  article  11  of  the  state  Constitutl<m. 
The  argument,  briefly  stated,  is  this:  All  per- 
sonal proper^  in  the  state  on  the  1st  of  Mardi 
is,  with  the  constitutional  exemptions,  listed 
for  taxation.  This  therefore  enforces  the  Con- 
stitutional rale  of  uniformity.  There  is  no 
general  provision  for  taxing  pxonerty  brought 
into  the  state  after  the  1st  of  March,  but  oy 
this  statnte  an  attempt  is  made  to  tax  certain 
kinds  of  property  when  brought  into  tbe  state 
for  certain  purposes.  But,  if  this  is  done,  the 
rate  of  assessment  and  taxation  Is  not  uniform 
and  equal.  It  was  said  in  the  case  of  Hines  v. 
City  of  Leavenworth,  3  Kan.  200,  that  'the 
whole  property  of  the  state  must  be  listed  and 
valued  for  taxation.'  If  this  be  true,  moat  not 
all  the  property  brought  into  tbe  state  after  the 
Ist  of  March  be  listed  for  taxation  in  order  to 
support  the  listing  of  part?  Certainly  a  statute 
cannot  be  sustained  which  attempts  to  east  the 
entire  burden  of  taxation  on  one  class  of  person- 
al property,  leaving  all  others  exempt  If  this 
be  true  in  respect  to  the  entire  year,  must  it 
not  be  equally  true  in  respect  to  a  portion? 
We  think  this  aritument  Is  sound,  and  that  if. 
in  addition  to  tiie  listing  of  all  property  present 
in  the  state  on  the  1st  of  March,  an  attempt  is 
made  to  list  property  brought  In  after  the  Ist 
of  March,  it  must  api^y  to  all  property  so 
brought  in.  No  distinction  can  be  made  as  to 
property  after  the  Ist  of  March,  any  more  than 
It  can  as  to  property  on  that  day."  Graham 
V.  Com'rs  of  Chautauqua  County,  SI  Kan.  473, 
477.  2  Pac  549,  552. 

In  1879  the  Legislature  passed  an  act  per- 
mitting a  township  trustee,  with  the  advice 
and  concurrence  of  the  board  of  coonty  com- 
mtSBloners  of  hia  county,  to  levy  taxes  on 
the  pr<H>erty  of  the  citizens  at  hia  township 
for  certain  purpoeea  The  act  was  held  void 
because  the  tax  did  not  apply  to  property  in 
the  township  belonging  to  nonresidents  and 
to  peraonB  or  corporatiMis  not  citizens  of  the 
township.  In  the  c^inion  delivered  by  Chief 
Justice  Horton,  the  court  said: 

"Under  the  provisions  of  the  statute  the  prop- 
erty in  a  township  owned  by  nonresidents  and 
all  persons  or  corporations  not  citizens  is  ex- 
empt from  the  taxes  levied  for  township,  road, 
and  other  purposes.  *  *  *  If  a  state  tax  is 
levied  upon  property,  it  must  be  uniform  over 
all  the  state.  If  a  county,  town,  or  city  tax  is 
levied  upon  property,  it  must  be  uniform 
throughout  the  extent  of  the  territory  to  which 
it  is  applicable.  It  must  also  be  extended  to 
all  property  subject  to  taxation,  so  that  all  the 
property  may  be  taxed  equally.  This  is  taxa- 
tion by  a  uniform  role.  We  do  not  think  that 
the  taxes  provided  for  in  said  subdivision  8  can 
be  imposed  upon  the  citizens  of  a  township 
only.  The  taxes  provided  for  should  be  levied 
upon  all  the  proper^  of  a  township,  to  comply 
with  the  Constitution  of  the  state.  We  are  of 
the  opinion,  therefore,  that  the  provisions  of 
said  subdivision  8^  authorizing  a  levy  of  the 
taxes  tberdn  named  on  the  property  of  dtlEens 
only,  is  unconstitutional,  and  that  the  taxes 
levied  cannot  be  collected."  M.  &  M.  Ry.  Co.  v. 
Champlin,  37  Kan.  682,  684,  16  Pac.  222. 

In  1899  the  Legislature  passed  an  act  to 
provide  for  the  taxation  of  contracts  of  In- 
surance made  with  Insurance  companies  not 
authorized  to  do  btisinesa  in  Kansas.  Such 
contracts  were  to  be  taxed  in  a  sum  equal  to 
10  per  cent,  of  the  amount  of  premium  paid 
or  contracted  to  be  paid  thereon.  The  court 
held  that  the  statute  violated  the  rule  at  uni- 
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formlty  established  by  the  Oxiatltutlon.  In 
the  opinion,  written  by  the  present  Cblet 
Justice,  tt  was  said: 

"Am  will  be  observed,  the  Constitution  CiHitem- 
plates  that  there  will  be  an  assessment  or  valu- 
ation of  the  property  to  be  used  as  a  basis  of 
tbe  levy,  and  in  this  war  equality  and  uni- 
formity of  taxation  may  be  had  upon  all  the 
property  within  tbe  taxing  district  Although 
assessment  is  the  most  important  of  all  tbe 
steps  in  the  imposition  of  taxes,  no  assessment 
or  valuation  is  required  by  the  act  or  made  upon 
the  property  souiibt  to  be  taxed  in  this  case. 
'It  will  be  observed  that  the  Constitution  does 
not  in  terms  require  that  the  property  In  the 
state  should  be  taxed  according  to  its  value, 
bat  it  must  be  apparent  to  everyone  that  such 
wag  the  intention  of  the  Ctmstitution  makers. 
Taxes  cannot  be  levied  upon  eqnal  and  uniform 
rate  except  upon  tbe  value.'  Hines  t.  Leaven- 
worth, supra.  To  accomplish  the  uniformity 
and  equality  required  by  the  Constitution,  it 
would  appear  that  assessment  or  valuation  is 
indispensable,  and  yet  in  this  case  the  Legiela- 
ture,  without  assessment  or  valuation  of  the 
property,  attempts  to  make  an  arbitrary  exac- 
tion. AH  other  property  in  the  state  is  required 
to  be  taxed  at  its  true  value  in  money,  but  here 
no  account  is  taken  of  tbe  solvency  of  the  com- 

Biny  or  the  value  at  the  security  or  policy, 
owever  valnei  of  other  proper^  may  fluctuate 
or  the  rate  <^  taxation  thereon  may  cbange 
from  year  to  year,  no  cbanjje  is  made  in  the 
tax  levied  on  the  property  in  question.  The 
lack  of  uniformity  is  manifest  in  another  way : 
One  taxpayer  has  a  policy  written  in  the  state 
by  a  company  with  authority  on  which  no  tax 
is  imposed,  while  his  neighbor  has  one  written 
by  an  unlicensed  company  at  Indianapolis,  or 
other  place  outside  of  the  state,  which  is  sub- 
ject to  taxation.  Taxes  are  uniform  and  equal 
wben  imposed  on  all  property  of  the  same  char- 
acter within  the  taxing  district,  and  yet  here 
the  insured  pays  a  10  per  cent  tax  upon  a 
policy  written  outside  of  the  state,  while  his 
neighbor  pays  nothing  on  a  policy  of  equal 
value  and  affording  the  same  protection  because 
it  is  written  within  tbe  state.  Contracts  of 
insurance  written  outside  of  tbe  state  cannot 
be  regarded  as  illegal.  Aside  from  the  consid- 
eration that  they  may  not  be  Kansas  contracts, 
and  are  therefore  beyond  the  reach  of  the  Leg- 
islatnre,  tbe  act  itself  contemplates  that  such 
contracts  may  and  will  be  made,  and  when 
made  are  to  be  treated  as  property  within  the 
state  and  become  tbe  subject  of  taxation  here. 
This  is  an  invidious  discrimination,  purposely 
made,  and  is  a  distinct  departure  from  the  con- 
stitutional role  of  uniformity."  In  re  Page,  00 
Kan.  842.  846,  58  Pac.  478v  480  (47  L.  R.  A. 
«8). 

In  1807  the  Legislature  passed  a  l&w  re- 
lating to  tbe  taxatttm  of  peraooal  Judg- 
ments, sectlfm  1  of  whldh  reads  as  follows: 

"Section  1.  The  term  'personal  judgments' 
•hall  include  all  personal  judgments  for  money 
only,  owned  by,  residents  and  nonresidents  of 
the  state  of  Kansas:  Provided,  this  section 
shall  not  apply  to  judgments  upon  foreclosure 
of  mortgages  prior  to  the  sale  of  the  lands  de- 
scribed in  the  decree,  work  and  labor  judgments 
or  for  material  furnished  in  the  erection  of 
buildings,  and  improvements  on  land  or  lots. 
But  shall  apply  to  all  persons!  judgments  ren- 
dered upon  foreclosure  of  mortgage  after  sale 
when  a  deficiency  judgment  remains  apainst  the 
judgment  debtor.'*    Laws  1897,  c.  243. 

In  the  case  of  Hamilton  v.  Wilson,  61  Kan. 
611.  51S,  516.  59  Pac.  1069,  1071  (48  L.  R.  A. 
2.3S),  the  court,  speaking  ttirongh  Justice 
WUllam  R.  Smith,  said: 

"It  is  evident  that  the  prescribed  rule  of  uni- 
formity has  been  disreganled  in  the  diacrimlna* 


tlons  made  between  different  classes  of  judg^ 
menta  mentioned  in  section  1  of  the  act  It  Is 
quite  certain  that  the  law  in  question  was 
passed  for  other  purposes  than  the  production 
of  revenue.  This,  however,  would  lie  aa  imma- 
terial constderatioa  if  the  taxing  power  bad 
confined  itself  within  constitnUonal  limits.  We 
know  by  common  experience  that  judgments 
on  debts  secured  by  mortgages  are  of  mudi 
greater  value  than  deficiency  judgments  for  the 
same  amounts  remaining  over  after  the  proper- 
ty upon  which  they  were  liens  has  been  ex- 
bausted.  Yet  under  this  law  such  valuable 
judgments  are  wholly  exempted  while  judz- 
ments  for  deficiencies  are  taxed.  Again,  it  la 
difficult  to  famish  a  reason  why,  under  a  tax 
law  requiring  uniformity  and  equality  in  its 
operation,  a  judgment  for  material  furnished  in 
the  erection  of  buildings  should  he  exempted 
from  taxation,  while  a  judgment  rendered  for 
money  borrowed  to  purchase  the  material  so 
used  should  be  taxed.  Deficiency  judgments  re- 
maining after  the  sale  of  real  estate  upon  fore- 
closure  of  mortgages  are  subject  to  be  taxed; 
but  any  deficiency  arising  on  judgments  in  the 
case  of  tbe  foreclosure  of  other  liens,  such  as 
mechanics'  or  materialmen's  liens,  is  wholly  ex- 
empted. •  *  «  Under  the  above  constitution- 
al provision,  the  Legislature  has  a  narrow  lati- 
tude in  exemptinic  property  from  taxation,  and 
the  extent  of  its  departure  from  a  uniform  and 
equal  rate  of  assessment  and  levy  Is  marked  out 
and  circumscribed  in  express  terms.  This  con- 
stitutional provision  is  to  be  regarded  as  a  limi- 
tation on  the  power  of  the  Legislature  to  dis- 
criminate between  different  classes  or  kinds  of 
property  when  enacting  tax  laws." 

The  foregoing  decisions  corerlng  the  period 
of  the  state's  history  to  the  year  1000  are 
full,  clear,  consistent  with  each  other,  and 
Indubitably  sound.  The  doctrine  they  an- 
nonnoe  was  the  one  with  which  the  pec^le 
were  familiar  when  the  Constitution  was 
framed,  and  the  work  of  the  constitutional 
convention  consisted  principally  in  stating 
the  doctrine  in  suitable  phraseology.  The 
essentials  are  that  each  man  in  dty,  county, 
and  state  Is  interested  In  maintaining  the 
state  and  local  governments.  The  protection 
which  they  afford  and  the  duty  to  maintain 
them  are  reciprocal.  The  burden  of  sui^mrt- 
Ing  them  should  be  borne  equally  by  all,  and 
this  equality  c<»isl&ts  In  each  cme  contributing 
In  proportion  to  the  amount  of  his  property. 
To  this  end  all  property  la  the  state  must  be 
listed  and  valued  for  the  purpose  of  taxation ; 
the  rate  both  of  assessment  and  taxation  to  be 
uniform  and  equal  throughout  the  Jurisdic- 
tion levying  the  tax.  The  Imposition  of  taxes 
upon  selected  classes  of  property  to  the  exclu- 
sion of  others  and  the  exemption  of  selected 
classes  to  tbe  exclusion  of  others  constitute 
Invidious  discriminations  which  destroy  uni- 
formity. That  tbe  system  worka  badly  now 
is  ground  for  change,  but  the  system  having 
been  established  by  the  Constitution  as  a 
limitation  on  the  power  of  the  Legislature, 
tbe  Constitution  must  be  (Ranged  before  the 
system  can  be  changed. 

[2]  The  often-repeated  declarations  of  tbe 
court  that  the  Constitution  requires  all  prop* 
erty  of  the  state  to  be  valued  and  taxed  at 
an  equal  and  uniform  rate  bad  no  reference 
to  exempt  property.  Equally  positive  decla- 
rations may  be  found  that  all  property  In 
the  state  la  not  required  to  be  aaaoeed  and 
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taxed  There  Is  no  InconKlstency  between  the 
apparently  confllcttng  statennents.  In  one 
kind  exemptions  were  not  conddered ;  In  the 
other  exemptl(»is  were  taken  Into  account. 
The  exemption  provision  of  the  Constitution 
is  a  qualification  of  the  rule  of  nnlformltj- 
and  equality.  It  la  part  of  a  compound  sen- 
tence stating  the  rule  and  the  exceptlMis,  and 
commences  with  the  adversatlTe  "but."  All 
property  belonging  to  certain  classes  Is 
exempt  absolutely  from  taxation  and  personal 
property  to  the  amount  of  at  least  f200  for 
each  family  Is  exempt.  The  power  to  exempt 
a  greater  amount  of  personal  property  for 
families  Is  clearly  implied  and  power  to  make 
other  exemptlonB  la  not  expressly  withheld. 
The  first  taxation  act  passed  after  the  state 
was  admitted  to  the  Union  (Act  of  1862, 
amending  the  territorial  act  of  1860)  made 
other  aemptlona  than  those  provided  for  In ' 
the  Constitution.  The  taxation  act  of  1868 
did  the  same,  and,  so  far  as  known,  the  power 
to  make  additional  exemptions  was  not  ques- 
tioned until  1873.  In  that  year  the  Legl^a- 
ture  passed  an  act  exempting  from  taxation 
all  notes,  bonds.  Judgments,  and  evidences  of 
debt  secured  by  mortgages  on  real  estate,  and 
the  mortgages  themselves.  The  Attorney 
General  r^dered  an  opinion  that  the  law  was 
unconstitutional,  on  two  grounds:  First, 
that  the  uniformity  rule  was  violated ;  and, 
second,  that  the  specification  of  certain  ex- 
emptions In  the  Constitution  Implied  the  ex- 
clusion of  others.  The  act  of  1873  was  re- 
pealed In  1874.  When  the  subject  came  be- 
fore the  court  It  took  the  view  which  evi- 
dently prevailed  when  the  pet^le  first  com- 
meuced  to  regulate  their  governmental  af- 
fairs according  to  the  Constitution,  and  held 
that  the  Constitution  prescribed  a  minimum 
exemption  which  may  be  enlarged  according 
to  the  wisdom  and  discretion  of  the  Legisla- 
ture. Com'rs  of  Ottawa  County  v.  Nelson,  19 
Kan.  284,27  Am.  Rep.  101;  Francis,  Treas.,  v. 
A.,  T.  &  8.  F.  R.  Co.,  19  Kan.  303;  Sumner 
Connty  r.  Wellington,  66  Elan.  090, 72  Paa  216, 
60  L.  R.  A.  850, 97  Am.  St  Rep.  396.  Not  only 
does  this  Interpretation  accord  with  the  com- 
mon understanding  at  the  time  the  Constitu- 
tion was  new,  but  It  accords  with  a  canon  of 
interpretation  more  fundamental  than  that  of 
"Elxpresslo  unlus  est  excluslo  alterlus."  The 
government  of  theUulted,  States  Is  one  of 
granted  powers,  and  must  find  a  warrant  of 
autborlt?  forallltsactein  the  Constitution. 
The  state  governments  possess  all  govern- 
mental power  not  denied  to  them  by  the  Con- 
stitution, and,  in  the  absence  of  a  prohibition 
expressed  or  necessarily  Implied,  they  may 
take  all  reasonable  measures  for  the  promo- 
tion of  the  general  welfare.  This  principle 
was  applied  in  the  case  of  State  v.  Dureln,  70 
Kan.  18.  80  Pac  987,  holding  that  the  amend- 
ment to  the  Constitution  prohibiting  the  man- 
ufacturing and  sale  of  intoxicating  liquors 
exc^  for  spedfled  purposes  did  not  abridge 
the  power  of  the  LeglaUitute  to  adtqut  turther 


prohibitory  measures,  and  tlte  inlndple  has 

been  applied  in  other  cases. 

The  theory  of  the  power  of  the  Legislature 
to  make  exemptions  from  taxation  la  bound  up 
however,  with  the  constitutional  theory  of  tax- 
ation. The  principle  of  oonstttutlonal  law  re- 
ferred to  Is  In  the  final  analysis  a  rule'of  Inter- 
pretation to  be  resorted  to  In  case  of  need. 
The  framers  of  the  Constitution  dealt  with 
the  subject  of  taxation  and  with  the  subject 
of  exemptions  according  to  definite  views  en- 
tertained with  respect  to  each,  and  conse- 
quently an  exercise  of  the  power  to  make  ex- 
emptions Is  conditioned  by  the  Constitution 
In  two  ways:  First,  by  the  express  provision 
relating  to  uniformity  and  equality;  and. 
second,  by  the  nature  and  purpose  of  the 
power  itself. 

The  theory  of  exemption  laws  was  stated 
In  an  opinion  of  the  court  veritten  by  Mr. 
Justice  Brewer,  in  the  case  of  Washburn  Col- 
lege V.  Com'rs  of  Shawnee  County,  8  Kan. 
344,  348,  decided  In  1871: 

"AU  jproperty  receives  protection  from  the 
state.  Every  cum  is  secured  in  the  pojoymetita 
of  his  own,  no  matter  to  what  use  be  devotes 
it.  This  security  and  protection  carry  with 
them  the  correspondinir  oblifcation  to  support. 
It  is  an  oblijcation  which  rests  equally  upon  all. 
It  may  require  military  service  in  time  of  war, 
or  civil  service  In  time  of  peace.  It  always  re- 
quires pecuniary  support.  This  Is  taxation. 
The  obliKation  to  pay  taxes  is  coextensive  with 
the  protectioD  received.  Aa  exemption  -from 
taxation  is  a  release  from  this  obliKation.  It  is 
the  receiving  of  protection  without  contributing 
to  the  support  of  the  authority  which  protects. 
It  is  an  exception  to  a  rule,  and  is  justified  and 
upheld  upon  the  theory  of  peculiar  Imiefits  re- 
ceived by  the  state  from  the  property  ex- 
empted." 

This  theory  Is  Illustrated  by  the  Constitu- 
tion Itself.  Property  used  for  state,  county, 
and  municipal  pnrpoees  Is  devoted  directly 
to  public  welf&re  aids,  and  taxes  would  have , 
to  be  collected  la  some  way  to  pay  taxes  as- 
sessed against  such  prc^rty.  Property  used 
for  literary,  educational,  and  sdentlfic  pur- 
poses advances  the  Intelligence  of  the  people 
and  saves  the  collection  and  expenditure  of 
taxes  for  those  porposes.  Pn^ferty  used  for 
religious  purposes  advances  the  morals  of  the 
people.  Property  used  for  benevolent  and 
charitable  purposes  forestalls  tha  mainte- 
nance of  public  charges  by  means  of  revenue 
derived  from  taxation.  The  family  group^ 
Including  children  to  be  fed  and  clothed  and 
educated,  might  be  broken  up  unless  there 
were  preserved  to  It  a  modicam  of  property 
free  from  taxation.  But,  in  order  that  the 
uniform  and  equal  rate  of  assessment  might 
not  be  Infrinced,  the  Constitution  limited  the 
exemptions,  other  than  that  allowed  toftinil* 
lies,  to  property  *'uaed"  and  used  "exclnalve- 
ly"  tot  the  purposes  spedfled. 

"The  accumulation  of  large  amoDDts  of  un- 
taxed property,  by  educational,  charitable,  reli- 
gious, and  other  institutions,  ia  contrary  to  the 
fundamratal  rule  requiring  an  equal  rate  of  as- 
sessment and  taxation;  hence  the  Oonstitatlon 
makes  'exclusive  use,'  and  for  a  designated 
'purpose^'  the  test  of  exemption.'*  Washburn 
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Collece  T.  Oom*n  of  Shawnee  Coonty,  8  Kan. 
S44,  syL  par.  8. 

Besides  thla,  an  exemption  from  taxation 
granted  tbroukb  favoritiBiu  or  otber  arbi- 
trary mottT^  €X  property  not  ben^tlng  the 
public  In  any  way  different  from  otber  prop- 
erty of  tbe  state,  coold  not  be  sustained, 
even  although  tbe  flnandal  effect  a<  tbe  ex- 
emptl<Hi  might  not  be  appreciably  felt. 

"it  Is  difficult  to  conceive  of  a  justifiable  ex- 
emption law  which  should  select  single  individu- 
als or  corporations,  or  single  articles  of  prop- 
erty, and,  taking  them  out  of  the  class  to  which 
th^  belong,  make  them  the  snbject  of  capri- 
dons  iBglslative  favor.  Such  favoritism  could 
make  no  pretense  to  equality ;  it  would  lack  the 
semblance  of  legitimate  tax  legislation."  1 
Cooley  on  Taxation  (3d  Ed.)  p.  381. 

The  case  of  Com'ra  of  Sedgwick  County  t. 
Bunker,  Id  Kan.  408,  Involved  the  taxation 
of  real  estate  to  pay  bonds  of  the  county  In 
which  the  real  estate  originally  lay  after  the 
real  estate  had  been  set  to  a  new  county. 
Personal  property  of  the  new  county  was  not 
taxed  to  pay  the  bonds.  All  real  estate  of 
the  county  Issuing  the  bonds  was  permanent- 
ly liable  for  their  payment  Personal  proper- 
ty was  not  so  liable,  because  it  was  removable 
at  any  time,  and  personal  property  coming 
into  tbe  new  county  after  the  partition  was 
not  liable  at  all.  Uniformity  and  equality 
in  discbarglDg  the  burden  of  the  bonds  were 
not  possible,  and  the  court  held  that  the  leg- 
islative apportionment  of  the  debt  and  the 
property  between  the  original  county  and 
the  detached  territory  conformed  as  nearly 
as  the  drcnmstances  would  allow  to  the  rule 
of  uniformity  and  equality.  Substantially 
tbe  same  questloa  arose  on  tbe  division  of  a 
township  in  Ottawa  county,  and  was  decided 
In  the  same  way  on  tbe  authority  of  the 
Sedgwick  County  Case.  Com'rs  of  Ottawa 
County  T.  Nelson,  10  Kan.  234,  248  (27  Am. 
*Rep.  101).  Dissatlsf&ction  was  expressed 
with  tbe  decision  In  tbe  Sedgwick  County 
Case,  and  tbe  opinion  closes  with  tbe  follow- 
ing statement: 

"^e  only  effect  of  this  decision  is  that  it  an- 
nounces the  principle  that  tbe  Legislature  may, 
when  dividing  a  county  or  township,  relieve  the 
per8<H)al  property  of  the  detached  territory  from 
aU  liability  for  previoos  debts  of  the  county  or 
township,  while  continuing  the  liability  of  all 
the  otber  property.    Nothing  else  is  decided." 

Another  exceptional  decision  was  rendered 
on  a  peculiar  state  of  facts  tai  tbe  case  of 
Francis,  Treas.,  t.  A.,  T.  &  S.  F.  R.  Co.,  19 
Kan.  303.  Tbe  Santft  Railway  ran  tbrou^ 
a  number  of  unorganized  counties  whidi,  for 
lack  of  organlzatl<Hi,  lacked  madilnery  tm 
the  assessment  and  collectl<m  of  taxes.  Bail- 
road  property  was  assessed  fay  tbe  State 
Board  of  Railroad  Commissioners,  and  con- 
sequently was  taxed  while  oQkt  propoty  in 
tbe  onorganlzod  connttes  escaped  taxatitm. 
Tbe  court  held  the  ConstltntlcHi  was  not  vio- 
lated. In  the  opinion  It  was  said: 

"It  must  be  noticed  that  the  maintenance  of  a 
county  organization  is  attended  with  expense; 
that  the  nonorganizatlon  is  due  to  the  lack  of 
population,  and,  by  Implication,  of  property 
sufficient  to  justify.  In  tbe  judgmoit  of  the  Leg- 


islature, the  carrying  of  such  a  burden.  It 
tnaj  well  be  presumed  that  In  these  ond^ng 
portions  of  the  state  the  expense  of  the  machin- 
ery for  collection  wohld  exceed  the  amount  of 
taxes  collected.  Now.  in  order  to  secure  valid 
state  taxation  in  the  inhabited  portions,  must 
the  state,  at  an  expense  exceeding  the  proceeds, 
extend  its  tax  machinery  out  among  the  few 
settlers  scattered  over  the  plains  in  our  West- 
ern fnmtier?  Tb&t  would  simply  add  to  the 
burden  of  the  settled  portion  of  tiie  state,  and 
be  but  a  sacrifice  of  the  substance  for  the 
shadow.  *  •  •  The  case  has  been  before  us 
for  several  numths.  and  tbe  sabJeet  of  repeated 
consultations  and  frequent  examinations.  The 
conclusiom  which  we  have  reached  are  b;  no 
means  entirely  satisfactory  to  us.  We  hold 
the  section  to  be  constitational  and  valid,  not 
because  it  is  dear  to  us  that  it  Is  so,  but  be- 
cause it  is  not  dear  to  us  that  it  Is  not"  19 
Kan.  310.  316. 

Little  assistance  in  tbe  eluddatlm  of  the 
Oonstitntifm  la  afforded  by  any  ot  those  cases. 

In  the  case  of  Sumner  County  Welltng- 
toa,  66  Kan.  SOO,  601,  S93.  72  Pac.  216,  217 
(60  L.  R  A.  8S0,  07  Am.  St  Rep.  39«>,  It 
was  held  that  the  waterwoAs  plant  owned 
and  operated  by  the  dty  of  Wellington  was 
exempt  from  taxation,  and  that  the  fact  tbe 
city  furnished  water  to  its  inuabitants  and 
otber  consumers  did  not  affect  the  exemptloii. 
In  tbe  opinion  it  was  said: 

"Hie  supidylng  of  water  to  tbe  Inhabitants, 
while  not  sttictiy  a  governmental  foncticm,  so 
much  affects  the  health  and  welfare  of  the  peo- 
ple as  to  be  closely  akin  to  it.  The  plant  was 
purchased  with  public  funds;  it  is  operated  by 
the  public  officers  and  agents;  and  ratals  de- 
rived from  its  operatiou  n>  into  the  public  treas- 
ury and  are  expended  for  the  public  benefit. 
The  ownership  and  the  purpose  being  public, 
there  are  good  reasons  why  the  i»operty  should 
be  exempted  from  taxation.  It  is  inconsistent 
with  our  theory  of  government  to  place  a  tax  or 
burden  upon  one  of  the  instrumentalities  of 
government,  and  thus  to  impede  its  operation. 
•  •  •  If  use.  rather  than  ownership,  were 
applied  as  the  test  to  tbe  right  of  exemption, 
the  result  would  be  the  same.  The  fact  that, 
in  establishing  and  carrying  on  a  system  of  wa- 
terworks, the  city  furnishes  water  to  citizens 
and  consumers  for  rental  charges,  does  not 
make  It  a  mere  business  enterprise." 

The  same  opinion  contained  tbe  following 

discussion  of  constitutional  principles: 

"It  will  be  notice  that  the  provision  [of  the 
Constitution]  qiu>ted  does  not  reqnire  that  all 
property  In  the  state  shall  be  taxed,  bat  does 
provide  that  all  which  Is  subject  to  taxation 
shall  be  assessed  and  taxed  at  a  uniform  and 
equal  rate.     Certain  exemptions  are  ther^ 

Erescribed  which  the  Legislature  cannot  IgnOTC ; 
ut  It  does  not  forbid  the  exercise  of  the  inhere 
ent  power  of  the  Legislature  to  exempt  prop- 
erty from  taxation  when,  in  its  judgment,  it 
may  conduce  to  the  puhlic  welfare.  •  •  • 
Our  Constitution  limits,  rather  than  confers, 
power ;  and  hence  we  look  to  It  to  see  what  it 

Eirohibits,  instead  of  what  it  authorizes.  Cu- 
ess  the  sovereign  power  of  taxation,  which  in- 
cludes tbe  power  to  make  exemptions.  Is  actu- 
ally prohibited  by  tbe  Constitution,  it  may  be 
exercised  by  the  Legislature.  In  the  ahsence 
of  constitutional  restricticms,  the  general  rule 
is  that  the  Legislattue  has  fall  pow«r  to  grant 
exemptions  from  taxation,  and.  there  being  no 
such  limitation,'  we  cannot  say  tliat  property 
like  that  in  question,  owned  by  a  city,  may 
not  be  exempted  by  tbe  Leglslatnre."  66  Kan. 
503.  72  Pao.  217.  60  Li.  B.  A.  8S0.  87  Am.  St 
Rep.  S86. 
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In  tbe  o^lxOxm  in  the  case  of  State  t.  Bol- 
comb,  85  Kan.  178,  U6  Paa  251,  SO  a  A. 
(N.  S.)  243,  Ann.  Oas.  mSD,  800,  U  was  Ob- 
served  that  the  Sumner  County  Case  taiT<dTed 
the  right  to  tax  the  waterworks  plant  of  a 
dty  of  the  state,  and  that  the  longnage  of 
the  (^iliilat  should  he  read  In  the  Ugbt  of 
the  question  being  treated.  Tbe  property  In- 
Tolr^  was  pnbllc  property  owned  and  used 
t<a  pntmc  parpoaea,  and  the  exemption  woe 
clearly  ot  tbe  same  character  as  exemptions 
Bpedfled  In  the  C(xiatltntIon.  No  qoestlon 
arose  as  to  the  extent  to  which  the  Legis- 
lature may  reltere  flram  taxation  aMn  class- 
es ot  private  prt^ierty  ot  great  value,  ordi- 
narily looked  to  to  supply  a  considerable  por- 
tion of  the  necessary  revenue  of  Uie  state,  and 
•0  impose  the  burden  elsewhere;  and  It  was 
not  Intoided  to  Intimate  tSiat  the  power  to  ex.- 
empt  prcqjterty  from  taxation  may  be  used 
In  such  a  way  as  to  introdnoe  a  system  of 
tazatlcra  substantially  different  fran  timt 
contemidated  1^  the  Constitution.  A  warn- 
ing against  audi  oae  of  the  power  was  given 
In  the  (^nlon  In  the  caaeof  NatiomlBank  r. 
Barber,  Trees.,  eta,  24  Kan.  684,  546,  where 
It  was  said: 

"Tliic  court  baa  Intimated  tiiat  it  Is  ponible 

that  the  Ledslature  ma;  have  the  power  to  ex- 
empt from  taxatioD  pereonal  property,  in  addi- 
tion to  that  exempted  the  Gonstitatlon.  Ot- 
tawa Co.  T.  Nelson,  19  Kan.  237.  238:  Francis 
T.  A.,  T.  &  S.  F.  K.  Co.,  19  Kan.  3U,  312. 
But  this  court  has  never  intended  to  intimate 
or  decide  that  real  estate  may  l>e  so  exempted. 
And  the  bulk  of  all  railroad  property  is  real 
eatate." 

The  notion  that  pr(q>erty  taxes  might  be 
abandoned  and  that  public  revalues  mi«^t  be 
raised  by  frandilse,  privilege,  and  occupation 
taxes  and  other  taxes  of  like  kind  was  not 
present  in  tbe  minds  of  tbe  framers  ot  tbe 
Constitution  or  of  the  people  who  adt^ted  It 
Ta  OMx  minds  tbe  pr<^rty  of  tbe  state  was 
to  be  taxed  as  a  matter  of  course,  and  all 
property  was  to  be  taxed  aooordlng  to  Its 
valuer  except  that  property  which  served  the 
state  in  some  peculiar  way,  wliereby  public 
benefits  resulted  equivalent  to  the  b^eflls 
derived  from  taxes,  might  be  exempted ;  but 
exemptions  of  this  character  couM  not  be 
employed  to  build  up  large  accumulations  of 
untaxed  property  contrary  to  the  fixed  rule 
requiring  a  uniform  and  equal  rate  of  as- 
sessment and  of  taxation. 

[3]  Ibe  Constitution  does  not  limit  the 
sources  of  revenue,  and  the  Legislature  is 
left  free  to  resort  to  subjects  ot  taxation  oth- 
er tban  property.  Passing  beyond  lands  and 
goods  and  other  tangible  things,  the  Legis- 
lature may  exact  a  tribute  or  f^  or  tax  on 
the  enjoyment  of  ctrnveniences,  advantages, 
privileges,  and  other  sources  and  means  of 
benefit,  emolument,  and  profit  ^e  broker, 
taictoT,  commission  merchant,  or  auctioneer 
may  own  nothing  himself.  Tbe  state  should 
be  compensated  lu  some  way  for  the  protec- 
tion afforded  to  the  conduct  of  his  business, 
and  so  a  license  is  required  of  him.  A  num- 
ber of  Individuals  Incorporate  and  secure  the 


right  to  cmtract,  hold  imverty,  and  transact 
business  as  freely  as  an  Individual,  without 
the  dlsadvuitages  of  a  copartnership  and 
with  perpetual  succerlsion  which  avoids  the 
legal  consequences  attending  death.  While 
tbe  franchise  is  property  In  a  certain  sense 
and  for  certain  purposes,  the  dvll  privilege 
enjoyed  Is  quite  distinct  from  the  property  of 
the  oorporBtlon  and  la  a  legitimate  snbject  of 
taxation.  The  right  to  take  pns>exty  by  de- 
scent or  devise  Is  a  valnaUe  thing.  It  la  not  a 
natural  right,  but  ia  a  creatimi  of  the  law,  and 
may  be  cwditkmed  as  the  Legislatare  sees  fit 
A  omdltion  in  tbe  form  of  an  Inheritance  tax 
is  not  a  tax  <m  the  property  whldi  descends  or 
which  la  dlsp(wed  of  by  wlU,  but  Is  an  excise 
on  the  devolution  of  the  estate.  Graduated 
taxes  may  be  Imposed  on  the  probate  of  wills, 
grants  of  letters  of  admlzdstration,  and  even 
ordinary  proceedings  In  court  The  dvll  priv- 
ily of  recording  deeds,  mortgages,  and  oth- 
er Inatmments  In  public  offices  provided  at 
the  puUlc  expense  is  subject  to  taxation. 
Sources  of  revenue  ot  this  kind  are  not  sub- 
ject to  valuatim  Uke  property  so  that  eadk 
person  may  pay  a  ratable  proportion  on  an 
ad  valorem  basis,  and  consequently  dlscrluii- 
nations  and  da8Blflcati<m8  may  be  made  with- 
out infringing  the  constitutional  rule  of  uni- 
formity and  equality,  which  applies  to  prop- 
erty taxes  only.  This  court  has  so  held  in 
nnmeroos  cases,  among  which  are  the  fol- 
lowing: license  taxes,  City  of  Leavenworth 
V.  Booth,  15  Kan.  827;  City  of  Newton  v. 
Atchison,  31  Kan.  Ifil,  1  Paa  288,  47  Am. 

486;  In  re  Martin,  62  Kan.  638.  64  Paa 
43.  Reglstmtloa  taxes  levied  fOr  purposes  of 
regulation,  and  not  merely  for  revenue,  State 
ex  reL  V.  <Mj  of  TopekR,  86  Kan.  76, 12  Pac. 
810,  Bd  Am.  Rep.  62&  Fees,  Beebe  v.  WeUs, 
37  Kan.  472,  16  Pac  66S.  Foil  taxes,  State 
ex  reL  v.  City  of  T<^ka,  86  Kan.  76, 12  Pac. 
310,  S»  Am.  Bep.  629;  Shane  v.  Qty  of 
Hutcihinson,  88  Kan.  188,  127  Pac  606.  In- 
heritance taxes,  State  ex  reL  v.  Ciine,  91 
Kan.  416,  137  Pac  882,  60  L.  B.  A.  (N.  S.) 
991.  Franchise  taxes,  Railway  Ca  v.  Ses- 
sions, 05  Kan.  261,  147  Pac  701.  Privilege 
taxes.  State  ex  reL  v.  Sessions,  96  Kan.  2n, 
147  Pac  780. 

The  only  limitations  on  the  power  to  im- 
pose taxes  of  this  kind  are  that  tbe  tax  shall 
bear  some  reasonable  relation  to  the  right, 
privilege,  or  franchise  taxed,  that  classifica- 
tion shall  be  natural,  and  not  arbitrary  or 
capricious,  and  that  all  persons  or  subjects 
In  the  same  class  shall  be  treated  in  the 
same  way.  niie  diaracter  of  the  tax  is  not 
neceiisarily  affected  by  the  circumstance  tiiat 
it  may  be  proportioned  in  the  same  way  as 
the  ordinary  property  tax.  Thus  license  tax- 
es required  of  merchants  may  be  graduated 
according  to  the  average  amount  of  stock  em- 
ployed In  business.  City  of  Newtm  v.  Atchlr 
son,  31  Kan.  151. 1  Pac  28S,  47  Am.  Bep.  486. 
If,  however,  the  tax  In  fact  rests  on  property, 
no  matter  what  It  may  be  called,  it  Is  a 
property  tax,  and  courts  wlU  look  through 
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form  to  Babstancei  waA  wlU  {trerent  that 
from  belDff  donel^  Indirection  which  could 
not  be  accomplished  directly. 

[4]  Cases  in  which  the  courts  have  lefnsed 
to  Btnltlfy  thranselres  req)ectiiiff  the  true 
character  of  legislation  and  hare  pierced 
through  spedousness  to  reality  are  numerous. 
In  the  case  of  PoUodc  t.  X^rmers*  Loan  & 
Trust  Co.,  167  U.  S.  429,  Ifi  Sap.  Gt  678.  39 
Ia  SSd.  7^,  oae  of  the  questions  was  whether 
or  not  a  tax  <ai  the  rents  or  incmne  of  real 
estate  was  something  different  from  a  tax  on 
the  real  estate  Itself,  and  consequently  not  a 
Orect  tax  vhUih  the  Cwistltntton  of  the 
United  States  requires  shall  be  apportioned 
among  the  several  states.  In  the  oplni<Hi  it 
was  said: 

"The  requirement  of  the  Constitution  is  that 
no  direct  tax  shall  be  laid  otherwise  than  by 
apportionment ;  the  prohibition  is  not  against 
direct  taxes  on  land,  from  wbicb  the  implica- 
tion is  sonitht  to  be  drawn  that  indirect  taxes 
on  land  would  be  constitutional,  but  it  is  afraiuat 
all  direct  taxes,  and  it  is  admitted  that  a  tax 
on  real  estate  is  a  direct  tax,  Uoless,  there- 
fore, a  tax  upon  rents  or  income  issuipR  out  of 
lands  is  intrinsically  so  different  from  a  tax 
on  the  land  itself  that  it  belongs  to  a  wholly 
different  class  of  taxes,  sacb  taxes  must  be  re- 
garded as  faUinK  witbin  the  same  category  as 
a  tax  on  real  estate  eo  nomine.  The  name  of 
the  tax  is  unimportant.  The  real  question  is: 
Is  there  any  basis  upon  which  to  rest  the  con- 
tention tliat  real  estate  belongs  to  one  of  the 
two  irreat  classes  of  taxes,  and  the  rent  or  in- 
come which  is  the  incident  of  its  ownership  be- 
lougs  to  the  other?  We  are  unable  to  perceive 
any  ground  for  the  alleged  distinction.  An 
annual  tax  upon  the  annual  value  or  annual 
user  of  real  estate  appears  to  qb  the  same,  in 
substance,  as  an  annual  tax  on  the  real  estate, 
which  would  be  paid  out  of  the  rent  or  income. 
This  law  taxes  the  income  received  from  land 
and  the  growth  or  produce  of  the  land.  Mr. 
Justice  Paterson  observed  in  Hylton's  Case  [3 
Dall.  171.  1  L.  Ed.  550],  'Land,  independently 
of  its  produce,  is  of  no  value.'  and  certainly  had 
no  thought  that  direct  taxes  were  confined  to 
unproductive  land. 

"If  it  be  true  that  by  varying  the  form  the 
substance  may  be  changed,  it  is  not  easy  to  see 
that  anything  would  remain  of  the  limitations 
of  the  Constitution,  or  of  the  rule  of  taxation 
and  representation,  so  carefully  recognized  and 
narded  in  favor  of  the  citizens  of  each  state. 
But  constitutional  provisions  cannot  be  thus 
evaded.  It  is  the  substance,  and  not  the  form, 
which  controls,  as  has,  indeed,  been  establisbcd 
by  repeated  decisions  of  this  court.  Thus  in 
Brown  v.  Maryland,  12  Wheat.  419,  444  [6  L. 
Ed.  678],  it  was  held  that  the  tax  on  the  occu- 

{lation  of  an  importer  was  the  same  as  a  tax  on 
mports,  and  therefore  void.  And  Chief  Justice 
Marshall  said :  'It  is  Impossible  to  conceal  from 
ourselves  that  this  is  varying  the  form  without 
varying  the  substance.  It  is  treating  a  prohibi- 
tion which  is  general  as  if  it  were  confined  to  a 
particular  mode  of  doing  the  forbidden  thing. 
All  must  perceive  that  a  tax  on  the  sale  of  an 
article  Imported  only  for  sale  is  a  tax  on  the 
article  Itself.' 

"In  Weston  v.  Charleston,  2  Pet  449  [7  L. 
Ed.  481],  it  was  held  that  a  tax  on  the  income 
of  United  States  securities  was  a  tax  on  the  se- 
curities themselves,  and  equally  inadmissible. 
*  *  *  So  in  Dobbins  v.  Commissioners,  16 
Pet.  436  [10  L.  Ed.  1022],  It  waa  decided  that 
the  income  from  an  official  position  could  not  be 
taxed  if  the  office  itself  was  exempt. 

"In  Almy  v.  California,  24  How.  109  [16 
L.  Ed.  044],  it  was  held  that  a  duty  on  a  bill  of 
lading  was  the  same  thing  as  a  duty  on  the  ar- 
ticle which  it  represented;  in  Bailroad  Co.  v. 


Jadcson.  7  WaU.  262  [19  L.  Bd.  881.  that  a 
tax  upon  the  interest  payaUe  on  bonds  was  a 
tax.  not  apon  the  debtor,  bat  upon  the  aecuri^ 
ty :  and  in  Cook  v.  Pennsylvania,  97  U.  S.  500 
[24  lU  Ed.  1016] :  that  a  tax  upon  the  amount 
of  sales  of  goods  made  by  an  auctioneer  was  a 
tax  upon  the  goods  sold. 

"In  Philad^phia  Steamship  Co.  t.  Pennsyl- 
vania. 122  U.  &.  326  [7  Sup.  Ct  1118,  30  L. 
Ed.  1200],  and  Leioup  v.  Mobile,  127  U.  S.  040 
[8  Sap.  Ct  1383,  32  Ix  Ed.  311),  it  was  held 
that  a  tax  on  income  received  from  interstate 
commerce  was  a  tax  upon  the  commerce  itself, 
and  therefore  unauthorized.  And  so,  although 
it  is  thoroughly  settled  that,  where  by  way  of 
duties  laid  on  the  transportation  of  the  subjects 
of  interstate  commerce,  and  on  the  receipts  de- 
rived therefrom,  or  on  the  occupation  or  busi- 
ness of  carrying  !t  on,  a  tax  Is  levied  by  a  state 
on  interstate  commerce,  such  taxation  amounts 
to  a  regulation  of  such  commerce,  and  cannot  be 
sustained,  yet  the  pn^rty  in  a  state  bek>nginx 
to  a  corporation,  whether  fordxn  or  domestic 
engaged  in  foreign  or  domestic  commerce,  may 
be  taxed,  and  when  the  tax  is  sulwtantially  a 
mere  tax  on  property,  nod  not  one  imposed  on 
the  privilege  of  doing  interstate  commerce,  the 
exaction  may  be  sustained.  'T^e  substance, 
and  not  the  shadow,  determines  the  validity  of 
tlie  exercise  of  the  power.'  Postal  Telegraph 
Co.  V.  Adams.  156  U.  S.  088,  098  [15  Sup.  Ct 
268,  360,  39  t.  Ed.  311]."  l67  U.  S.  5£«)^  582 
[16  Sup.  Ct  689.  690  (39  L.  Ed.  769)]. 

In  the  case  at  State  t.  Kelly.  71  Kan.  8U« 
81  Pac.  460,  TO  L.  R.  A.  460,  6  Ann.  Cas.  298. 
this  court  declined  to  sanction  a  deceptive 
piece  of  l^islatlon  which  emba  Aed  the  stata 
upon  the  work  of  constructing,  malntalnlni^ 
and  operating  an  oU  refinery,  a  work  of  In- 
ternal improrement,  contrary  to  an  ezpreas 
provision  of  the  Constitution,  under  the  gulae 
of  providing  facilities  for  caring  for  and 
employing  Inmates  of  the  penitentiary. 

Tbe  foregoing  sufficiently  develops,  states, 
and  illustrates  all  the  principles  necessary  to 
a  decision  of  the  pres^it  controversy,  and 
the  act  of  1915  may  now  be  conaida«d  In 
the  light  of  such  prindples. 

No  one  coald  successfully  contend  that 
the  Constitution  permits  the  Legislature  to 
exempt  all  real  estate  in  the  state  from  tax- 
ation, and  so  cast  the  burden  of  sustaining 
the  government  on  personal  property  and 
other  subjects  of  taxation.  No  one  could 
successfully  contend  that  all  personal  pro[>- 
erty  in  the  state  may  be  exempted  from  tax- 
ation, or  that  all  property  belonging  to  cor- 
porations, or  to  a  class  of  corporations,  like 
railroads,  may  be  exempted  from  taxation. 
To  do  so  would  manifestly  violate  the  rule 
of  uniformity  and  equality.  Tet  the  Consti- 
tution itself  provides  that  some  real  estate 
and  some  personal  property  shall  be  exempt, 
and  contemplates  that  further  exemptions 
may  be  made.  Such  exemptions  must  rest 
on  the  definite  basis  of  promoting  the  public 
welfare  In  some  peculiar  and  substantial  way, 
and  even  then  they  cannot  be  tolerated  to  the 
ectent  of  building  up  large  accumulations 
of  favored  property  whidi  would  disturb 
general  equality  and  uniformity.  But  where 
shall  the  line  be  drawn,  and  on  whidi  side 
of  the  line  does  the  exemption  at  teal  estate 
mortgages  from  taxation  fall? 
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If  commoQ  business  experience  furnishes 
any  lamp  for  guidance  in  tbe  future,  the 
mortgagor  would  pay  tbe  tai  levied  by  the 
act  of  1915.  So  far  as  results  have  been 
observed,  tabulated,  and  analyzed,  it  appears 
to  be  quite  unlikely  that  the  Interest  rate 
would  be  substanUaUy  affected.  The  argu- 
ment from  the  exemption  of  municipal  bonds 
Is  vitiated  by  the  fallacy  of  "a  factor  over- 
looked," and  it  Is  quite  unllKely  that  any 
great  reservoir  of  capital  whose  movements 
are  controlled  by  economic  forces  and  condi- 
tions not  merely  national,  but  International, 
In  character  and  extent,  would  be  drained 
into  local  real  estate  mortgage  basins  by 
tinkering  with  local  tax  laws.  So  say  care- 
ful investigators  and  economists  of  high 
quaUQcation  and  repute.  But  the  L^slature 
may  be  of  a  different  opinion.  It  may  enter- 
tain a  bcillef  that  its  acts  will  in  some  way 
And  exemption  from  the  natural  laws  govern- 
ing the  buslneM  world,  and  will  be  attended 
by  unusually  propittoua  consequences.  It 
may  believe  tbat  by  a  simple  exemption  stat- 
ute it  can  correct  a  crying  evU  ot  oar  sys- 
tem ctf  taxation,  and  at  the  same  time  solve 
for  dils  state  the  problem  of  rural  credits 
vhldi  Is  now  enga^ng  the  earnest  attentlmi 
of  statesmen  and  publicists  throughout  the 
United  States,  Indndlng  those  states  wlilch 
now  have  mortgage  exemption  and  mortgage 
reglstraUon  fee  lava.  Who  has  knowledge 
that  the  scheme  is  wholly  (ihimei^cal?  Its 
operation  and  results  cannot  be  positively 
determined  in  advance  of  a  trial.  Tbe  Legis- 
lature is  charged  with  the  administration  of 
the  state's  finances,  and  not  tbe  courts,  and 
is  the  legislative  plan  so  dearly  beyond  the 
warrant  of  the  Gcmstitution  that  the  Legis- 
lature may  not  make  the  financial  experiment 
and  test  the  soundness  of  Its  views? 

It  is  not  Incraicelvable  tbat  a  people  hav- 
ing the  Information  and  the  experience,  and 
imbued  with  the  ideas  and  sentiments  of 
those  who  voted  for  tbe  adoption  of  the  Con- 
stitution would  be  amazed  at  a  proposal  to 
exempt  from  taxation  an  entire  class  of  prop- 
erty now  estimated  to  be  worth  $300,000,000, 
and  by  the  very  act  of  coemption  to  be  enor- 
mously Increased,  which  Is  owned  chleQy  by 
capitalists  and  money  lenders.  The  consti- 
tutional fathers  did  not  have  in  mind  finan- 
cial institutions  Uke  tbe  mortgage  debenture 
companies  contemplated  by  section  7  of  tbe 
act,  which  win  fioat  their  bonds  In  the  mon- 
ey markets  of  the  world  on  the  basis  of  ac- 
cumulations of  untaxed  mortgages.  They 
did  know  about  banks,  and  they  Inserted  In 
the  Constitution  a  provision  immediately  fol- 
lowing the  one  quoted  and  discussed  above, 
which  reads  as  foUovrs: 

"Tbe  Legislature  shall  provide  for  taziDg  the 
notea  aad  billa  discounted  or  purchased,  ulnneys 
loaucd.  and  other  property,  effects,  or  dues  of 
every  description  (without  deduction),  of  all 
banks  now  existiofr.  or  hereafter  to  be  created, 
and  of  all  bankers:  so  that  all  property  em- 
pluysd  in  hanking  shall  always  bear  a  burden 


of  taxation  eqnsl  to  diat  Irabosed  upon  Oie 
property  of  individuals.**    Const,  art  11,  i  2. 

Banks  are  Harge  holders  of  credits  secured 
by  real  estate  mortgages,  and,  If  It  had  been 
aotlclpated  that  another  class  of  money- 
lending  institutions  would  be  established  side 
by  side  with  banks,  is  It  not  likely  that  sec- 
tion 2  would  have  been  broadened  to  Include 
them,  so  that  all  property  employed  In  that 
business  would  bear  a  burden  of  taxation 
equal  to  that  Imposed  on  the  property  of  in- 
dividuals engaged  in  other  pursuits?  But,  if 
the  state  can  be  supplied  vrlth  cheaper  money 
by  the  scheme,  do  not  the  public  benefits  to 
be  derived  from  it  bring  it  within  the  prin- 
ciple underlying  exemption  laws  recognized 
by  the  Constitution?  In  the  view  the  court 
takes  of  the  law  It  Is  not  necessary  to  give 
categorical  answsts  to  tbe  forgoing  ques- 
tions. 

The  act  is  a  revenue  measure,  and  the 
tribnte  levied  Is  a  tax.  The  so-called  regis- 
tration tea  bears  no  relation,  proximate  or 
remote,  to  compensation  fbr  services  perform- 
ed or  to  tbe  subject  of  r^mburslng  tbe  state 
for  Its  outlay  In  maintaining  tbe  ofllce  of 
register  of  deeds.  The  usual  registratltm  fee 
chained  tor  these  purposes  most  still  be  paid. 
The  tax  Is  computed  at  a  per  annum  rate  <ni 
the  amount  of  tbe  principal  obligation  secur- 
ed as  a  basis  Off  value.  In  the  beginning  the 
tax  la  paid  for  tibe  years  the  mortgage  runs. 
If  the  loan  be  extended  at  maturity,  tbe  same 
pet  annum  rate  is  paid  for  the  period  of 
the  extoiston.  While  this  Is  called  a  "re* 
newal  registration  fee,"  there  Is  no  rraewal 
of  anything  for  any  purpose  for  which  rec- 
ords of  Instruments  are  kept  After  ma- 
turity without  an  extension  an  annual  tax 
Is  paid,  unless  the  debt  be  discharged  or  fore- 
closure proceedings  be  instituted.  Exemption 
from  ed  valorem  taxes  and  tbe  right  to  have 
a  mortgage  enforced  by  Judgment  are  secur- 
ed, not  by  recording,  but  by  paying,  the  tax. 
The  tax  is  distributed  to  tbe  various  funds 
In  tbe  treasury  precisely  as  other  taxes  are 
distributed,  and  it  has  no  office  to  perform 
except  to  augment  the  public  revenues.  No 
general  exemption  from  taxes  Is  declared.  A 
real  estate  mortgage  Is  still  subject  to  ad 
valorem  taxes  unless  the  registration  tax  be 
paid,  and  the  registration  tax  Is  a  tax  on  the 
mortgage,  which  Is  property.  The  act  was 
patterned  after  the  New  York  law  of  1900. 
which  was  subsequently  amended,  and  which 
In  Its  amended  form  constitutes  article  11 
of  the  tax  law  of  that  state  (0  Consolidated 
Laws  of  New  York  1909,  p.  4366).  The  New 
York  law  Is  the  more  elaborate.  T?he  Kan- 
sas law  differs  from  It  In  details,  and  con- 
tains provisions  not  found  In  the  model,  but 
the  general  scheme  and  the  essence  and  sub- 
stance of  the  two  laws  are  identical,  and  in 
some  Instances  words  employed  in  the  same 
connection  are  Identical.  Not  being  obliged 
to  contend  with  an  obstruction  In  the  form 
of  a  constitutional  provislrai  requiring  a  unl- 
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form  and  ectaA  rate  of  assessment  and  tax- 
ation, the  New  York  Legislature  frankly  des- 
ignated tbe  Imposition  which  It  laid  a  tax 
and  a  tax  on  mortgages.  The  following  quo- 
tations are  iUostratire: 

"A  (Kmtract  or  axreement  by  which  the  in- 
debtedneBS  secured  by  any  mortgajre  is  increased 
or  added  to,  shall  be  deemed  a  mortffa;re  o{  real 
property  for  the  purpose  of  this  article,  and 
shall  be  taxaiile  as  such  niwii  tbe  amotut  of 
such  increase  or  addition."    Section  250. 

"All  mortKajres  of  real  property  situated  with- 
in the  state  which  are  taxed  by  this  article  and 
the  debts  and  tbe  oblijcationB  which  they  secure, 
together  witb  the  paper  writings  nridendng  the 
same,  shall  be  exempt  from  other  taxation  by 
the  state,  counties,  dties,  towns,  villages, 
school  districts  and  other  local  snbdivixionB  of 
the  state."    Section  251. 

"A  tax  of  fifty  cents  for  each  one  hundred 
dollars  and  each  remaining  major  fraction 
thereof  of  principal  debt  or  obligation  which  is. 
or  under  any  contingency  may  be  secured  at  the 
date  of  the  execution  thereof  or  at  any  time 
thereafter  by  mortgage  on  real  proportr  situated 
within  tbe  state  recorded  on  or  after  the  first 
day  of  July,  nineteen  hundred  and  six,  is  here- 
by imposed  on  each  such  mortgage,  and  shall 
be  collected  and  paid  as  provided  in  this  article. 
If  the  principal  debt  or  obligation  which  is  or 
by  any  contingency  may  be  secured  by  such 
mortgage  recorded  on  or  after  the  first  day  of 
July,  nineteen  hundred  and  seTen.  Is  less  than 
one  hundred  dollars,  a  tax  of  fif^  cents  is  here- 
by Imposed  on  snch  mortgage,  and  shall  be  col- 
lected and  paid  as  provided  In  this  article." 
Section  253. 

"Whenever  any  mortgage  other  than  a  mort- 
gage specified  in  section  two  hundred  and  sixty- 
four  has  been  recorded  prior  to  July  first,  nine- 
teen hundred  and  six,  the  record  owner  thereof 
may  file  with  the  recording  officer  of  tbe  county 
in  which  the  real  property,  or  any  part  thereof, 
on  which  said  mortgage  is  a  lien,  is  situated,  a 
written  statement  under  oath  verified  by  the 
record  owner  or  the  agent  or  officer  of  such  rec- 
ord owner  describing  such  mortgage  by  giving 
the  date  of  the  same  and  the  liber  and  page  of 
the  record  thereof  together  with  the  names  of 
the  parties  thereto,  specifying  the  amount  then 
remaining  unpaid  on  the  debt  or  obligation  se- 
cured thereby,  and  electing  that  it  shall  become 
subject  to  the  tax  preBcril>ed  by  section  two  hnn- 
dred  and  fifty-three  of  this  chapter."  Section 
2M. 

"If  Bubseguent  to  the  recording  of  a  mortgage 
on  which  all  taxes,  if  any,  accrued  under  this 
article  have  been  paid,  a  aopplemental  instru- 
ment or  mortgage  is  recorded  for  the  purpose  of 
correcting  or  perfecting  any  recorded  mortgage, 
*  *  *  such  additional  instrument  or  mort- 
gage shall  not  be  subject  to  taxation  under  this 
article."    Section  255. 

"The  taxes  imposed  by  this  article  shall  be 
payable  on  the  recording  of  each  mortgage  of 
real  property  subject  to  taxes  thereunder.  Such 
taxes  shall  be  paid  to  tbe  recording  officer  of 
any  county  in  which  the  real  property  or  any 
part  thereof  is  situated.  It  shall  be  the  duty 
of  such  recording  officer  to  Indorse  upon  each 
mortgage  a  receipt  for  the  amount  of  the  tax 
so  paid.  Any  mortgage  so  indorsed  may  there- 
UMn  or  thereafter  be  recorded  by  any  recording 
officer  and  the  receipt  for  such  tax  indorsed 
upon  each  mortgage  shall  be  recorded  therewith. 
The  record  of  such  receipt  shall  be  conclui^ve 

Eroof  that  the  amount  of  tax  stated  therein  has 
een  paid  upon  such  mortgage."  Section  257. 
"No  mortgage  of  real  property  shall  be  record- 
ed by  any  county  clerk  or  register,  unless  there 
shall  be  paid  the  tax  imposed  by  and  as  in  thia 
article  provided.  No  mortgage  of  real  property 
which  is  subject  to  the  taxes  imp<MBed  by  thia 
article  shall  be  released,  discharged  of  record 
or  received  In  evidence  in  any  action  or  pro* 


ceeding,  nor  shall  any  aaslgBmnit  ot  or  agree 

ment  extending  any  such  mortgage  be  recorded 
unless  the  taxes  imposed  thereon  by  this  article 
shall  have  been  paid  as  provided  in  this  article. 
No  judgment  or  final  order  bi  any  action  or 
proceeding  shall  be  made  f<Mr  the  foredoenre  or 
enforcement  of  any  mortgwe  which  la  subject 
to  the  taxes  imposed  by  this  article  or  of  any 
debt  or  obligation  secured  by  or  which  secures 
any  sudi  mortgage,  unless  the  taxes  imposed 
by  thif  article  shall  have  been  paid  as  provided 
in  this  article."    Section  258. 

"When  the  real  property  covered  by  a  mort- 
gage is  assessed  in  more  than  one  county  it 
shall  be  the  duty  of  tbe  state  board  of  tax  com- 
missioners to  ascertain  the  assessed  value  of  tbe 
property  in  each  county  and  to  apportion  the 
amount  upon  which  the  tax  shsll  be  paid  to  the 
recording  officer  in  each  of  the  said  counties 
upon  the  basis  of  tJhe  relative  assessments. 
*  •  •  When  the  real  property  covered  by  a 
mortgage  is  located  partly  vnthin  the  state  and 
partiy  without  the  state  it  shall  be  the  duty  of 
the  state  board  of  tax  conuniasioners  to  deter- 
mine what  proportion  shall  be  taxable  under 
this  article  oy  determining  the  relative  value 
of  the  mortgaged  property  within  this  state  as 
compared  to  the  total  value  of  the  entire  mort- 
gaged property."    Section  260. 

The  New  York  act  of  1906  supplanted  an 
act  of  1906  which  levied  a  tax  of  five  mllla  on 
the  dollar,  uniformly  throughout  the  state, 
on  the  legal  and  equitable  ownera  of  bonds, 
notes,  coupons,  or  other  evidences  of  debt  or 
obligation  secured  by  any  mortgage  of  real 
estate  and  exempted  the  same  from  local 
taxation.  In  the  ease  of  People  v.  Trust  Co. 
of  America,  205  N.  Y.  74,  98  N.  B.  207,  the 
court  Incidentally  spoke  of  the  tax  under  the 
act  of  1905  as  a  property  tax  and  the  tax 
under  the  law  of  1906  as  an  excise  tax.  The 
distinction,  however,  evldentiy  referred  mere- 
ly to  the  method  of  apportionment,  because 
the  Legislature  of  New  York  rested  under  no 
delusion  respecting  the  character  of  the  act 
of  1906.  It  Intended  to  levy,  and  in  unmis- 
takable terms  did  levy,  a  tax  on  mortgages 
as  property,  and  left  no  room  to  Interpret  Its 
action  as  directed  merely  toward  the  civil 
privilege  of  placing  mortgages  on  record. 
That  an  excise  tax  may  nevertheless  be  a 
property  tax  Is  made  clear  In  an  c^lnlon  de- 
livered by  Chief  Justice  Btgelow  In  the  case 
of  Oliver  V.  Washington  Mills,  11  Allen 
(Mass.)  268,  274: 

"The  words  'tax'  and  'excise,'  althourii  often 
used  as  synonymous,  are  to  be  considered  as 
having  entirely  distinct  and  separate  ri^Ifica- 
tions,  under  the  provisions  of  tiie  Constitution 
of  Massachusetts  (chapter  1,  1  1.  art  4).  The 
former  is  a  charge  apportioned  either  among 
the  whole  peojde  <^  tlie  state;  w  tboae  residioff 
within  certain  districts,  municipalities,  or  sec- 
tions. It  is  required  to  be  imposed,  as  we  shall 
more  fully  explain  hereafter,  so  that,  if  levied 
for  the  public  charges  of  government,  it  shall 
be  shared  according  to  the  estate,  real  and  per- 
sonal, which  each  person  may  possess;  or.  if 
raised  to  defray  the  cost  of  some  local  Improve- 
ment of  a  public  nature,  it  shall  be  home  by 
those  who  will  receive  some  special  and  peculiar 
benefit  or  advantage  which  an  expenditure  of 
money  for  a  public  object  may  cause  to  those 
on  whom  the  tax  is  assessed.  An  excise,  on  the 
other  hand,  is  of  a  different  dlaracter.  It  is 
based  on  no  rule  of  apportionment  or  equality 
whatever.  It  is  a  fixed,  absolute,  and  direct 
charKP  laid  on  merchandise,  products,  or  com- 
modities, without  any  xegaid  to  the  amomt  <tf 
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property  belongliig  to  those  on  whom  it  may 
fall,  or  to  any  supposed  relation  between  mon- 
ey expended  for  a  public  object  and  a  special 
benefit  oecoaloned  to  thane  by  whom  the  charge 
is  to  be  paid." 

The  Btatntes  of  Michigan,  Minnesota,  and 
OUaboma  are  framed  accwdlng  to  the  New 
Tork  scheme.  In  Michigan  and  Oklahoma, 
as  in  New  Tork,  no  constitutional  Impedi- 
ment stood  in  the  way.  In  Minnesota  the 
CJonstitatitm  mta  amended  to  eliminate  a 
proTtsitm  similar  to  the  eanallty  and  uni- 
formity provision  of  the  Gonstitatlon  of  this 
state  so  that  the  scheme  could  be  adopted. 
In  Michigan,  Minnesota,  and  Oklahoma  the 
lieglHlatures  resorted  to  no  veiUng  device  of 
iduraaeology,  and  the  tax  Is  known  to  be  what 
it  is  In  fact— a  spedal  tax  <m  a  class  of  prop- 
erty. The  Supreme  Court  <^  Minnesota  ex- 
pressed itself  on  the  subject  as  foUows: 

"There  were  good  and  loffident  reasons  why 

a  special  method  should  be  devised  for  the  tax- 
ation of  this  kind  of  property.  It  is  a  notori- 
ous fact  that  the  owners  of  securities  In  the 
form  of  bonds  and  notes  have  not  been  in  the 
habit  of  paying  their  proportlMiate  share  of  the 
taxes.  This  has  been  due  in  a  measure  to  the 
ease  with  which  the  existence  of  such  property 
can  be  concealed  from  the  tax  offidab.  But 
when  the  owner  of  a  note  takes  a  morti^uce  on 
real  estate  as  security,  and  idaces  it  upon  the 

fmblic  records,  he  exposes  his  ownership — at 
east,  his  ostensible  ownership — and  enables  the 
assessor  to  reach  him.  The  perfect  security  af- 
forded by  a  good  real  esUte  mortgaae  makes  it 
necessary  tor  the  owner  to  accept  a  low  rate  of 
interest  and  the  adequate  net  returns,  after 
payinic  taxes  in  the  ordinary  way,  often  result 
in  practical  ccmfiscation.  The  ovmw  is  thus 
tempted  to  seek  some  devious  method  for  escap- 
ing taxation,  in  order  that  he  may  be  on  an 
equality  with  the  owner  of  an  unsecured  note 
or  bond  which  rests  undiscovered  in  a  safety 
deposit  vault.  The  mort^a^e  is  therefore  taken 
in  the  name  ot  a  nonresident,  or  the  money  is 
sent  to  another  state,  and  there  loaned  In  the 
name  of  the  true  owner.  Experience  has  shown 
that  it  is  very  difficult,  if  not  impossible,  to 
fairly  and  successfully  tax  this  kind  of  property 
under  the  system  ordinarily  applied  to  personal 
property.  This  practical  difficulty  alone  fur- 
nishes a  basis  for  a  classiScation,  and  justifies 
the  legislature  in  devising  a  special  method  for 
the  taxation  of  the  subjects  of  that  class.  To 
a  certain  extent  the  method  provided  In  the 
statute  under  consideration  recognizes  the  jus- 
tice of  the  claim  that  taxing  mortgages  accord- 
ing to  the  ordinary  methods  results  in  inequali- 
ty and  injustice,  and  constitutes  a  constant 
temptation  to  fraud  whereby  the  honest  and  the 
innocent  are  made  to  suffer.  By  requiring  a 
r^stration  tax,  every  mortgage  setmri^  pays  a 
moderate  tax.  and  this,  in  the  judgmmt  of  the 
Legislature,  is  preferable  to  the  certain  uncer- 
tainties of  the  old  system."  Mutual  Benefit 
Ins.  Co.  V.  County  of  Martin,  lOi  Minn.  179, 
182.  116  N.  W.  B72,  574. 

The  true  character  of  these  laws  and  the 
reason  for  their  adoption  were  accurately 
and  concisely  stated  in  an  f^initm  of  the 
flnpreme  Court  of  Michigan  which  reads  as 
follows: 

"The  history  of  the  adoption  of  this  act  Is  a 
matter  of  common  knowledge.  It  Is  well  claim- 
ed by  relator  that  mortgages  and  like  instru- 
ments had  been  concealed  from  assessing  offi- 
cers by  putting  them  in  the  names  of  nonresi- 
deots,  withholding  them  from  record,  and  other 
familiar  means,  and  It  was  urged  that,  if  a  qw- 
dal  tax  could  be  imposed  upon  these  instru- 


ments when  they  were  recorded,  and  their  fore- 
closure made  dependent  upon  their  having  been 
recorded,  and  the  tax  made  sufBciently  low  in 
amount,  there  would  be  an  Inducement  to  dis- 
close mortgages  to  the  assesnng  officer,  rather 
than  hide  them,  as  theretofore.  With  this  end 
in  view,  the  act  was  passed,"  Union  Trust  Co. 
V.  Detroit  Com.  Council  170  Mich.  692,  696, 
137  N.  W.  122,  124. 

Besides  inducing  persons  who  have  been 
In  the  habit  of  employing  methods  to  escape 
taxation  to  disclose  their  mortgage  holdings, 
the  Legislature  of  this  state  hoped  to  attract 
more  capital  to  the  real  estate  mortgage 
business.  The  court  expresses  no  opinion  re- 
garding the  soundness  of  the  policy,  because 
it  has  no  legal  concern  with  the  wisdom  or 
unwisdom  of  legislative  policies.  The  method 
adopted  to  carry  out  the  policy,  however,  Is 
the  method  of  the  property  tax.  The  only 
.  marked  difference  between  the  statutM  of 
the  states  referred  to  end  the  Kansas  statute, 
barring  matters  of  detail,  Is  that  in  the 
latter  the  soothing  term  "registration  fee" 
Is  used  Instead  of  the  mde  word  "tax."  The 
voice  ts  the  voice  of  crafty  Jacob,  but  the 
hands  are  the  hands  of  hairy  Esau,  and  the 
court  declines  to  be  deceived  by  a  name  when 
It  knows  what  everybody  else  knows,  that 
the  statute  embodies  a  method  now  becoming 
common  of  taxing  real  estate  mortgages. 

The  state  of  Alabama  has  a  mwtgage  reg- 
istration tax  law,  the  material  portions  of 
whlc^  read  as  follows: 

"7.  A.  No  mortgage,  deed  ot  trust,  contract 
of  conditional  sales,  or  other  instmment  In  the 
nature  of  a  mortgage,  which  is  given  to  secure 
the  payment  of  any  debt  which  such  mortgage, 
deed  of  trust,  contract  of  conditional  sale,  or 
other  instrument  of  like  character,  shall  be 
executed  so  as  to  convey  real  property  or  any 
interest  In  real  property  or  personal  property 
which  is  situated  within  this  state,  shall  be  re- 
ceived for  record  unless  the  following  privilege 
taxes  shall  have  been  paid  upon  such  instru- 
ment before  the  same  shall  be  ofEsred  for  record, 
to  wit:  Upon  all  such  instruments  which  are 
executed  to  secure  any  indebtedness  which  shall 
not  exceed  one  hundred  dollars,  there  shall  be 
paid  the  sum  of  fifteen  cents,  and  upon  all  such 
instruments,  which  shall  be  executed  to  secure 
an  indebtedness  of  more  than  one  hundred  dol- 
lars there  shall  be  paid  the  sum  of  fifteen  cents 
for  each  one  hundred  dollars  of  said  indebted- 
ness or  portion  thereof,  which  is  secured  by 
said  mortgage,  deed  of  trust,  contract  of  condi- 
tion of  sale,  or  other  instrument  of  like  charac- 
ter, to  be  paid  for  by  the  lender. 

"D.  There  shall  be  no  ad  valorem  tax  collect- 
ed upon  any  such  instrument,  or  the  debts  se- 
cured thereby,  which  shall  have  paid  the  tax 
prescribed  by  this  subdivision,  either  state, 
county,  or  municipal." 

1  Civ.  Code  of  Alabama  1907,  |  2082,  par.  7. 

In  Alabama  Judges  of  probate  are  the 
recording  officers.  When  a  mortgage  Is  pre- 
sented for  record,  the  taxes  are  paid  to  him, 
and  he  gives  a  certificate  of  such  payment. 
He  retains  a  percentage  of  the  tax  as  re- 
muneration for  his  services,  and  distributes 
the  remainder,  part  to  the  county  treasurer 
and  part  to  the  state.  If  a  mortgage  cover 
land  in  more  than  one  county,  the  tax  Is  di- 
vided between  them.  The  Legislature  of 
Alabama  called  this  tax  a  privilege  tax.  The 
Supreme  Court  of  Alabama  described  Uie  tax 
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as  one  Imposed  for  Qi«  j^vilege  of  recording 

mortgages  (State  v.  Alabama  Fuel  &  Iron  Co. 
[Ala.]  66  South.  169,  L.  B.  A.  1915A,  185),  and 
!t  la  a  genuine  prlrilege  tax.  The  tax  Itself 
Is  very  low — 15  cents  per  $100,  no  matter 
what  the  duration  of  the  instrument.  The 
collecting  officer  retains  a  part  of  the  tax 
for  his  services.  The  inducement  to  record 
and  pay  the  tax,  besides  the  advantages  se- 
cured by  recording,  consists  in  exemption 
from  the  usual  ad  valorem  taxes,  and  a  mort- 
gage holder  may  withhold  his  iostrnment 
from  record  if  he  see  fit  without  any  kind 
of  coercion.  Stated  in  another  way,  the 
privilege  of  recording  a  mortgage,  which,  as 
property,  is  subject  to  ad  valorem  taxes,  is 
denied  unless  a  small  tax  be  paid.  If  the 
privilege  be  exercised,  an  additional  privilege 
ia  extended,  that  of  exemption  from  ad  val- 
orem taxation ;  but  the  mortgage  holder  has 
a  free  choice  to  take  or  to  renounce  the 
privilege.  If  he  renounce  the  privilege,  he 
loses  nothing  but  the  benefits  it  afTords.  He 
is  not  driven  to  swallow  his  "privilege"  under 
pain  of  forfeiting  bis  security,  as  section  6 
of  the  Kansas  statute  and  corresponding 
sections  of  statutes  Uke  it  require. 

The  state  of  Virginia  lays  a  privilege  tax 
on  the  registration  of  deeds,  mortgages,  con- 
tracts, and  other  instruments  entitled  to 
record.  These  taxes  are  distinct  from  ordi- 
nary property  taxes.  The  Supreme  Court  of 
Appeals  of  that  state  has  properly  held  that 
this  tax  is  not  a  property  tax,  but  is  a 'tax 
on  the  civil  privilege  of  enjoying  the  bene- 
fits and  advantages  of  the  registration  lawa 
Pocahontas  Collieries  Co.  v.  Commonwealth, 
113  Va.  108,  73  S.  E.  446.  Tbe  true  character 
of  the  tax  was  Illustrated  in  the  case  of 
Saville  v,  Va.  Ry.  &  P.  Co.,  U4  Va.  444,  452, 
76  S.  B.  9r>4,  957: 

"No  one  is  requirinR  the  Virginia  Railway  & 
Power  Company  to  spread  tliis  indenture  upon 
the  recoids.  It  is  free  to  do  as  it  pleases  in 
that  respect  It  would  not  have  executed  the 
mortgage  hi  the  first  place,  but  that  it  desired, 
for  its  own  advantage,  to  furnish  the  best  ee- 
eorlty  It  could  provide  for  the  payment  of  its 
bonds,  and  thereby  to  enhance  their  value  upoo 
the  market  In  furtherance  of  this  purpose  it 
sought  the  privilege  of  having  its  second  mort- 
gage spread  upon  the  records  of  the  chancery 
court  of  the  city  of  Richmond,  and  for  that 
privilege  the  state  has  seen  fit  to  impose  tbe 
tax  which  the  derk  of  that  ooart  demanded." 

No  amount  of  metapliysical  Involution  can 
harmonize  the  Alabama  and  Virginia  laws 
with  the  Kansas  law.  When  a  contribution 
is  levied  as  the  price  of  a  privilege  a  person 
may  pay  the  price  and  enjoy  the  privilege  or 
forego  the  privilege  and  avoid  paying  the 
price.  The  contribution  la  not  exacted  unless 
the  enjoym^it  of  the  benefits  and  advantages 
of  tbe  privilege  la  claimed.  Take  the  case 
of  City  of  Newton  v.  Atchison,  81  Kan.  161, 
1  Pac.  288,  47  Am.  Rep.  486.  The  city  levied 
a  yearly  license  fee  on  merchants,  measured 
by  the  value  of  the  stoi^  of  goods  carried. 
AtchlBon  could  pay  the  fee  and  enjoy  the 
privilege  of  following  his  occupation  as  a 
merchant.  He  could  reduce  his  stock,  and  bo 
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reduce  the  amount  of  tbe  fee,  and  be  could 
dispose  of  his  stock,  and  so  avoid  payment  of 
the  fee  altogether.  But,  if  the  city  had 
praallzed  these  avenues  of  escape  In  such  a 
way  that  it  would  have  been  utterly  disas- 
trous to  turn  to  them,  it  would  be  nonsense  to 
say,  if  be  paid  the  fee,  that  he  exercised  a 
voluntary  choice  to  pay  in  order  that  he 
might  enjoy  the  privilege  of  merchandizing. 
He  would  be  paying  an  enforced  contribution 
proportioned  according  to  the  value  of  his 
stock  of  goods,  and,  because  it  lacked  even 
the  shadow  of  a  privil^e  to  rest  upon,  th^ 
contribution  would  be  a  pure  pr<^rty  tax. 

The  statute  under  consideration  assumed 
that  a  mortgagee  would  desire  to  give  notice 
of  Ills  lien  and  protect  his  security  by  filing 
bis  mortgage  for  record.  Bringing  his  mort- 
gage to  the  register  of  deeds  for  record  would 
disclose  Its  existence  and  form  a  juncture 
for  the  operation  of  the  tax  law.  So  the 
privilege  of  recording  was  used  as  a  stalking 
horse,  and  nothing  more.  But  no  chances 
were  taken.  The  statute  Is  utterly  indiffer- 
ent to  the  subject  of  spreading  mortgages 
upon  the  county  records.  It  Is  of  no  conse- 
quence under  the  statute  whether  the  mort- 
gage holder  ever  go  near  the  office  of  the  reg- 
ister of  deeds  or  not  What  the  statute  re- 
quires is  that  the  mortgagee  shall  pay  taxes 
on  his  mortgage  to  the  county  treasurer. 
Such  payment  entitles  him  to  a  ticket  of  ad- 
mission to  the  register's  office,  which  he  may 
use  or  not,  at  his  pleasure.  But  he  must  pay 
the  tax  to  the  county  treasurer  under  pen- 
alty of  having  every  legal  quality  of  his 
mortgage  destroyed.  Incidental  to  this  de- 
struction Is  a  prohlbIti<m  against  receivlns 
the  instrument  for  record  and  recording  it 

The  form  wMch  the  ordinary  real  estate 
mortgage  takes  Is  familiar  to  aU.  It  Is  not 
alone  an  instrument  of  iiltimate  security. 
Usually  there  are  covenants  accelerating  the 
time  of  payment  under  certain  conditions  and 
increasing  the  rate  of  Interest  after  default, 
and  covenants  relating  to  insurance,  waste, 
the  payment  of  taxes,  the  existence  of  prior 
liens  and  Incumbrances,  and  defects  In  title. 
While  the  moral  factor,  the  character  and  pe> 
cuniary  circumstances  of  the  mortgagor,  may 
be  considered,  the  mortgagee  depends  upon 
his  mortgage  to  protect  the  money  he  lends. 
The  striking  down  of  the  instrument  as  evi- 
dence of  his  rights  and  as  the  basis  of  a 
Judgment  of  foreclosure  whereby  the  money 
lofuied  may  be  collected  cannot  be  suffered  by 
any  pmdent  investor.  A^rt  from  and  in- 
depradent  of  any  ^vllege  to  record,  tbe 
mortgagee  must  pay  the  tax  on  hla  mort- 
gage to  prevent  its  emasculation.  Conse- 
quently the  registration  fee  Is  not  the  mere 
price  of  the  prlvU^  to  roister,  but  1«  a 
compulsory  exaction  levied  for  revenue  pur- 
poses directly  upon  the  mortgage  as  such* 
which  loses  its  quality  of  evidence  and  secur- 
ity unless  the  tax  be  paid.  Tbe  result  la  that 
the  statute  undertakes  to  daBsl^  the  pnv* 
erty  of  tbe  state  for  purposes  ot  taxation,  to 
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l^aoe  nal  estate  nortguw,  or,  apeaklng  ac- 
curately, Bixae  re^  estate  mortgages,  In  a 
ctaie  b7  themaelrea,  and  to  subject  such 
mortgasea  to  a  epeclflc  tax,  all  contrary  to 
tbe  express  command  ot  the  ConsUtutlon. 
Tills  cannot  be  dou^  and  the  statute  is  void. 

Tlie  motion  to  quasb  la  sustained.  All  the 
Justices .  concurring. 


Ez  iMirte  CROSBY.    (Ko.  2178). 
(Supreme  Court  of  Nevada.    July  8,  1915.) 

1.  Fish  «=aS— Gaue  ^ssS)^— Jubisdictxoh  or 
State— Staxutks. 

The  state  bas  inherent  rieht  as  a  soTerelgn 
power  to  enact  lews  for  tbe  protection  and 
preservation  of  fish  and  game  in  the  waters  and 
on  tbe  land  within  its  limits,  and  he  who  takes 
such  fish  and  game  does  so  as  a  privilege,  and 
not  a  right ;  tne  privilege  beinj;  subject  to  such 
eoudltions  and  limitations  as  the  state  may  im- 
pose. 

[Ed.  Note.— For  other  cases,  see  Fish,  CteQt. 
Dig.  «_16;  Dec.  Dig.  <&=»S;  (Same,  Gent.  Dig. 
I  2;  Dec.  Dig.  «=^%.] 

2.  Indiaks  <8s>3S— Cbiuxs  or  Indxak  Reseb- 
tatiohs-j'tjbibdiction  of  state  cocbts. 

The  rule  that  state  courts  have  jurisdiction 
ever  offenses  committed  by  parties  other  than 
Indians  on  Indian  reservations  is  not  afCected 
by  a  provision  in  the  Enabling  Act  for  taking 
account  of  Indian  lands  or  Indian  reservations 
within  tiie  territorj,  or  providing  that  such  In- 
dian lands  shall  remain  under  Uie  abscdute  ju- 
risdiction and  control  of  Oongress. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  SI  22,  «4,  66 ;  Dec.  Dig.  «=»38.] 

8.  Fish  <8=^d—FBOTBCTion— Statutes. 

St.  1813,  c.  270,  I  9,  makiog  it  unlawful  to 
catch  or  have  in  one's  possession  on  any  cal- 
endar day  more  than  10  pounds  of  certain  kinds 
of  fish,  is  a  statute  properly  enacted  under  the 
IK^ice  power  of  tbe  state  for  the  preservation 
and  protection  of  fish  within  the  public  waters 
thereof. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  II 17, 18;  Dec  Dig.  «=90], 

4.  Indians  «^8— Cbiues  on  Indian  Ueske- 

VATIONS— FlSU  AMD  GaME  LaWS. 

A  justice  of  tbe  peace  has  jurisdiction  of  a 
prosecution  for  violating  St  191S,  c  270,  S  9, 
making  it  unlawful  to  catch  or  have  in  one's 
possesion  more  than  a.  certain  amount  of  fiah 
on  any  calendar  day  although  the  offense  is 
committed  by  a  white  person  within  the  limits 
of  an  Indian  reservation;  the  state  having  eon- 
trol  of  the  fish  and  game  within  its  boundaries. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  U  22,  64,  66;  Dec  Dig.  «s>3S.] 

Charles  H.  Crosby  was  arrested  for  a  viola- 
tion of  tbe  fisb  and  game  laws,  and  he  applies 
for  habeas  corpus.   Writ  denied. 

M.  B.  Moore,  of  Beiu^  for  petitions.  Btd- 
ward  F.  Lunsford,  Dist  At^.,  and  A.  N. 
Sallsburr,  Asst  IMst  Atty.,  both  of  Beno,  Cor 
respondent 

McCAKBAN,  J.  This  la  an  original  pro- 
ceeding In  habeas  corpus.  The  petitioner, 
Charles  B.  Orosby,  was  arrested  within  the 
boundaries  of  the  Pyramid  Ia1»  reservation, 
tile  same  being  an  Indian  reserratlra  In  thU 
state  set  apart  by  the  United  States  govern- 


ment for  the  use  and  occupation  of  the  Pah 
Ute  Indians.  Petitioner  was  charged  with 
a  violation  of  an  act  of  tbe  Legislature  of  the 
state  of  Nevada  entitled: 

"An  act  to  provide  for  the  protection  and 
preservation  of  trout  and  other  fish  in  the 
waters  of  tbe  state  of  Nevada  and  other  mattera 
pertaining  thereto,"  etc. 

Section  9  of  tbe  act  Is  as  follows: 
"It  shall  be  unlawful  for  any  person  or  per- 
sons, firm,  company,  or  corporation,  to  take, 
catch,  or  kill  from  any  of  the  waters  of  tbe  state 
of  Nevada  or  to  have  in  bis,  their  or  its  posses- 
sion, on  any  one  calendar  day,  more  than  ten 
pounds  of  trout  or  of  land-locked  salmon,  or 
royal  ciiinook  salnum,  or  Inrge-moutbed  or 
small-mouthed  black  bass,  or  whitefish  caught  in 
the  waters  of  this  Btate ;  provided,  that  nothing 
in  this  act  shall  be  so  interpreted  as  to  prevent 
or  to  prohibit  the  talcing  of  ten  trout,  or  salmon, 
or  other  fisb  spedfied  in  this  act"  Statutes  ox 
191B,  p.  480. 

The  facts  as  admitted  are  as  ftdlows:  The 
petttioner,  a  vbite  man  and  a  citizen  of  this 
state,  resided  In  and  about  Pyramid  reserva- 
tion, and  was  engaged  In  the  bustness  of 
buying  flsli  from  the  Indiana  of  tbe  reserva- 
tion and  transporting  'them  to  places  of 
maAet  At  the  tUue  of  fala  arrest,  he  was 
within  the  confines  of  the  Pyramid  reserva- 
tion, and  had  In  his  poasesslcm  more  than  10 
fish  and  more  than  10  pounds  of  flah.  It  is 
admitted  that  the  fish  in  the  possession  of 
petitioner  at  the  time  of  his  arrest  were 
caught  by  indlTidnal  Indians  on  the  Pyramid 
Lake  reservation.  Petitioner,  having  been  ar- 
rested, was  tried  before  the  nearest  justice  of 
the  peace,  to  wit,  in  Wadsworth  townahU), 
and  was  said  Justice  of  tbe  pea(»  convict- 
ed and  sentenced  to  pay  a  fine  of  $25  and  to 
serve  one  day  In  tlia  county  jail  of  Washoe 
county. 

It  is  the  coirtwtlott  of  petitioner  that  the 
fish  and  game  laws  dC  the  state  of  Nemda 
are  not  operative  even  as  against  persons  not 
Indians,  within  the  cimflnes  of  Pyramid  Lake 
Indian  reservaUon,  and  that  the  justice  of  the 
peace  of  Wadswoitb  township—which  em- 
braces the  said  Pyramid  reservation— did  not 
have  jurisdiction  to  hear  the  case,  and  that 
tbe  same  is  a  subject  for  the  Jurisdiction  of 
the  United  States  courts. 

It  is  the  contentlw  of  attorney  for  the 
respondent  that  the  state  of  Nevada  possesses 
power  to  control  and  regulate  the  taking  of 
game  and  fish  from  all  the  puUlc  waters 
within  the  confines  of  this  state,  contending 
that  tbe  stete  has  the  power  to  regulate  the 
taking  of  fish  from  Pyramid  Lake  by  persons 
other  than  Indians,  even  though  the  said 
lake  be  vrithyi  the  Indian  reservation. 

The  Pyramid  Lake  Indian  reservatl<m  was 
definitely  created,  and  the  lands  embraced 
therein  vritbdrawn  from  sale  or  disposition, 
by  order  of  President  Grant  <m  March  23, 
1874,  s«ne  10  years  after  the  admission  of 
this  state  Into  the  Unlcm.  We  have  been  un- 
able to  find  the  existence  of  any  treaty  or 
agreement  between  the  government  and  tbe 
Pah  Utes,  or  other- tribe  of  Indians,  relative 
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to  or  afFectlng  tbe  territory  embraced  with- 
in this  reserratlon,  either  prior  or  subsequent 
to  the  admisslcHi  of  tbis  state.  The  state 
haa  by  no  act  of  wbic^  we  are  aware  ever 
relinquished  jurisdiction  over  this  territory. 

[1]  It  may  be  asserted  as  an  established 
proposition  of  law  that  it  Is  a  right  inherent 
in  the  state,  as  the  soverdgii  power,  to  enact 
laws  for  the  protecticm  and  preservation  of 
fish  and  game  in  the  waters  and  on  the 
land  within  the  confines  of  its  territory. 
Wild  fowl  and  fish  in  public  waters  are  tbe 
subjects  of  public  protection,  control,  and 
regulation,  in  so  far  as  preservf^ticHi  is  con- 
cemed,  and  he  who  takes  auch  fish  or  game 
does  so  as  a  privilege,  not  a  right,  and  the 
taking  under  the  privilege  thus  accorded  is 
subject  to  such  conditions  and  limitations 
as  the  sovereign  power  of  the  state,  speaking 
through  its  Legislature,  has  s^  fit  to  im- 
pose. State  V.  Rodman,  58  Minn.  393,  68 
N.  W.  1098;  State  v.  Northern  Pacific  Elz- 
press  Co.,  58  Minn.  403,  60  N.  W.  1100;  Geer 
V.  Connecticut,  161  U.  S.  633,  16  Sup.  Gt.  600. 
40  L.  Eld.  793 ;  Ma^er  v.  People,  97  III.  333 ; 
Ex  parte  Maier,  103  Cal.  476,  37  Paa  402,  42 
Am.  St.  Bep.  129;  Kldd  v.  Pearson,  12S  U.  S. 
1,  9  Sup.  Cft  6,  32  L.  ESd.  346;  Phelps  t. 
Racey,  60  N.  T.  10,  19  Am.  Rep.  140. 

The  Legislature  of  this  state  having  en- 
acted the  statute  sought  to  be  enforced  here, 
for  the  purpose  of  protecting  and  preserving 
the  flsb  of  the  public  waters  of  the  state, 
the  questitm  here  presented.  In  view  of  the 
admitted  facts,  resolves  itself  into  the  prop- 
oslticm  as  to  whether  or  not  a  white  man  can 
disregard  the  provisions  of  tbe  statute  when 
his  acts  in  such  respect  are  .d<me  within 
the  confines  of  an  Indian  reservation. 

[2]  TbBt  the  state  courts  have  jurisdiction 
over  offenses  committed  by  parties  oth^ 
than  Indians  on  Indian  reeerratlons  Is,  we 
think,  well  established;  and  this  guwral  role 
Is  not  affected  by  a  prorlslon  in  the  BnabUo^ 
Act  of  a  state  taking  account  ot  Indian  lands 
ta  Indian  reservatluia  within  the  territory 
or  jHTOviding  that  audi  Indian  lands  should 
remain  wier  tiie  absolute  jntlsdlctifHi  and 
control  of  the  Oongress  of  the  United  States. 
Draper  t.  United  States,  101  U.  S.  240^  17 
8«ip.  Ct  107,  41  L.  Ed.  419. 

In  the  case  of  United  States  v.  McBratney, 
104  U.  8.  621,  26  L  Ed.  869,  the  Supreme 
Otrait  ct  the  United  States  said: 

"Whenever,  upon  the  admission  of  a  state  In- 
to the  Union,  Oongress  has  intended  to  except 
out  of  it  an  Indian  reservation,  ok  the  sole  and 
exdurive  jurisdictiw  over  that  resemtion,  it 
has  done  so  by  express  wordsi  mie  Kansas 
Indians.  6  WaU.  737  [18  L.  Ed.  667] ;  United 
States  T.  Ward,  Woclw.  17  iV^d.  Gas.  No. 
16,8391." 

In  that  case  it  was  held  that  A  state,  by 
Its  admission  Into  the  Vnlosx  upon  an  equal 
footing  with  tbe  original  states,  had,  without 
an  exception  expressly  set  forth  In  the  Sa- 
abUng  Act  of  admission,  criminal  jurisdiction 
over  its  own  citizena  and  persons  othw 
than  Indiana  on  reservatifMu  throogaioat  tlu 


whole  of  the  territory  within  Its  limits,  in- 
cluding an  Indian  reservation,  even  where 
such  reservation  existed  prior  to  tbe  or- 
ganization and  admission  of  the  state.  Tbia 
deddon,  however,  took  into  account  such 
exceptions  as  might  arise  by  reaswi  ct  the 
express  declaration  on  the  part  of  Oongress 
made  In  contemplation  of  existing  treaties 
CTtered  into  between  the  Indians  and  the 
government  prior  to  tbe  admission  of  the 
state.  Such  a  condlti<Mi  does  not  exist  In  the 
case  at  bar. 

The  Supreme  Court  of  the  United  States, 
in  tbe  case  ot  Pollard  t.  Hagan,  3  How.  212, 
11  L.  Ed.  565,  and  again  in  Shivley  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ct  548,  38  U  SkL  331. 
definitely  settied  the  pr<H>ositlon  that,  under 
the  provisions  of  the  federal  Constltntloii,  the 
rights  and  powers  which  belonged  to  the 
original  13  states,  ai^Ucable  to  the  public 
waters  within  their  respective  territories, 
must  be  conceded  to  each  new  state  admitted 
Into  the  Union,  because  snch  was  essential  In 
order  to  establish  to  each  state  rights  on  an 
equal  footing  with  the  original  states.  The 
sovereign  rights  and  powers  inherent  in  and 
exercised  by  tbe  original  states  in  the  way  of 
r^ulaU(m,  restriction,  and  licensing  the  en- 
joyment by  individuals  in  the  privilege  ct 
taking  flab  from  the  public  waters  are  pow- 
ers which  must  be  conceded  to  eadi  of  tbe 
states  on  a  basis  <^  equality  with  the  original 
states.  McCready  v.  Virginia,  94  U.  S.  391« 
24  L.  Ed.  248;  Manchester  v,  Massachusetts, 
130  U.  S.  240,  U  Sup.  Ct  559,  36  L.  Ed.  159. 

In  tbe  case  of  Manchratw  v.  Massacho- 
setts,  supra,  the  Supreme  Court  of  the  United 
States  held  that  a  statute  of  Massachusetts 
enacted  for  the  protection  of  the  fisheries  In 
Buzzard's  Bay  was  VQlid,  and  that  its  en- 
forcement was  within  tbe  jurlsdlcti(m  of  the 
state  courts  within  what  was  generally  recog- 
nized as  the  territorial  limits  of  the  state  by 
the  law  of  nations.  It  was  there  held  that 
the  state  courts  ot  Massachusetts  could  law- 
fully take  jurisdiction  of  a  Tiolatbm  of  the 
statute  of  the  state,  even  though  the  party 
violating  was  a  vessel  licensed  for  the  fishing 
trade  pursuant  to  the  laws  of  ttie  United 
States,  and  the  act  took  place  on  waters  over 
which  the  United  States  had  ctratrol.  Tbe 
primary  ground  up<»i  which  the  court  there 
based  Its  dedslMi  was  that  in  the  control  of 
fisheries  within  the  state  the  state  govern- 
ment was  supreme.  We  find  this  case  re- 
ferred to  approvingly  in  the  case  of  United 
States  V.  Alaska  Packers  (C.  C.)  79  Fed.  152. 

The  waters  of  Pyramid  Lake,  althoogli  en- 
tirely embraced  within  the  confines  <Kf  the 
Pyramid  Lake  Indian  ree^aUon,  are  un- 
doubtedly public  waters  of  this  state,  to  the 
extent,  at  least,  that  state  r^ulation  of  tbe 
taking  ot  fish  from  such  waters  by  parties 
other  than  Indian  wards  ot  the  government 
may  be  effectlvft  The  same  jwlnclide  applies 
as  to  tbe  cvperattoa  of  statutes  sndt  as  this, 
with  referral ce  to  parties,  not  Indian  wants 
of  the  Koremmen^  vlolattDg  lt»  prorlsloai  aa 
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to  die  Umit  of  catdi  or  ttie  number  ot  flilh  bad 

in  poBsesslOTi  on  any  one  calendar  day. 

[3]  Statutes  such  as  the  one  sought  to  be 
enforced  against  petitioner  are  properly  en- 
acted under  tbe  police  power  of  tbe  state,  and 
have  as  their  object  the  protection  and  prea- 
erratlon  of  fish  within  tbe  public  waters  of 
the  state,  to  the  end  that  the  fish  of  public 
bodies  of  water  may  propagate  their  specie ; 
that  such  stream  may  not  be  ratlrely  deplet- 
ed of  that  whidi  fumishee  a  wholesome  food 
for  mankind.  Hie  statutes  of  the  several 
states,  as  well  as  those  found  In  Canada  and 
England,  set  forth  what  might  be  termed  in- 
genuous schemes  devised  by  the  legislative 
bodies  to  prevent  the  vloiaUtm  of  the  si^rlt 
of  the  law  enacted  for  the  preservation  of 
fish  and  game.  In  some  Jurisdictions,  expor- 
tation by  any  means  Is  pT(Albited,  In  others, 
sale  or  dl^)ositloa  is  prohibited,  while  In  stUI 
others  either  entire  pr<Albitlon  is  prescribed 
for  certain  territory,  or  for  a  speclfled  length 
irf  time,  or  the  means  or  manner  of  taking  or 
catching  is  so  limited  as  to  make  such  taking 
or  catcdUng  dependent  upon  skill.  All 
these  statutes  are  an  aid  in  the  accomfdisb- 
ment  of  the  ultimate  object,  protection  and 
preservation. 

[4]  The  Legislature  of  this  state,  having  In 
mind  a  desire  to  prevent  wholesale  slaughter 
of  the  fish  of  the  public  waters,  placed  a  lim- 
it upon  the  catdi  which  might  be  made  by 
any  one  Individual,  as  well  as  the  amount  and 
number  that  any  one  person  might  have  In 
his  possession  upon  any  one  calendar  day, 
and  fixed  that  limit  as  In  section  9  prescribed. 

In  the  case  of  Ward  v.  Bace  Horse,  the  Su- 
preme court  of  the  United  States,  speaking 
through  Mr.  Justice  (now  Cihiel  Justice) 
White,  held,  by  analogy  based  upon  the  deci- 
sions of  that  court  In  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  205,  5  Sup.  Ct  423,  28 
L.  Ed.  959,  and  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  V.  S.  1,  8  Sup.  Ct.  811,  31  L.  Ed. 
629,  that  a  treaty  entered  into  between  the 
government  and  the  Indians  within  the  terri- 
tory embraced  in  the  state  of  Wyoming, 
which  treaty  gave  the  right  to  the  Indians  to 
hunt  on  unoccupied  lands  of  the  United 
States  in  the  hunting  districts,  was  repealed 
by  reason  of  the  conflict  betwe«i  the  treaty 
itself  and  the  subsequent  act  admitting  the 
state  into  the  Union,  which  subsequent  act 
of  admission  made  no  mention  of  the  existing 
treaty;  and  the  basis  for  this  decision  was 
the  fact  that  the  power  of  all  the  states  to 
regulate  the  kUling  of  game  within  their  bor- 
ders being  admitted,  the  state  of  Wyoming, 
coming  Into  the  Union  on  an  equal  footing 
with  the  original  states,  could  not  be  de- 
prived of  the  power  of  this  regulation.  Ward 
v.  Race  Horse,  163  U.  8.  504,  16  Sup.  Ct  1076, 
41  L.  Ed.  244. 

In  the  case  of  Geer  t,  Connecticut,  supra, 
also  a  decision  by  Mr.  Justice  (now  Chief  Jus- 
tice) White,  an  exhaustive  review  of  the  law 
applicable  to  this  subject  is  set  forth. 

In  a  very  recent  case,  decided  In  the  United 


States  E>iBtrict  Court  for  the  Baatem  DIatrict 
ci  Arkansas,  the  court  reviewed  many  of  the 
decisions  to  which  we  have  referred  herein, 
and  while  that  case  Is  not  «itlxely  In  point  as 
affectlxv  the  mattw  at  tiar.  It  Is  nevertheless 
there  held  that: 

"The  states  retain  the  police  power  which 
they,  as  sovereign  natiomi,  poeseaeed  prior  to 
the  adoption  of  the  national  Constitution,  so  far 
as  such  power  pertains  to  the  internal  aJfairs  <tf 
the  atate." 

In  this  decision,  we  find  a  reiteration  of 
the  principle  that  wild  game  and  fi^  in  pub- 
lic waters  alike  are  the  prop«ty  of  the  states 
in  thrfr  sovereign  capacity,  as  the  represen- 
tatives and  for  the  benefit  of  all  of  their  peo- 
ple In  common;  from  which  principle,  so  of- 
ten asserted  by  the  several  courts.  It  follows, 
as  a  matter  of  course,  that  the  right  of  pro- 
teclioa  and  preservation  of  game  and  fish  is 
a  matter  for  state  legislation,  and  a  subject 
over  which  the  state  courts  have  Jurisdiction 
when  a  violation  of  such  laws  is  brought  be- 
fore them  by  proper  process,  and  where  a 
party  accused  is  one  over  whose  person  the 
state  courts  have  Jurisdiction.  United  States 
V.  Shauver  (D.  C.)  214  Fed.  154. 

It  is  true  that  In  the  case  of  New  York  In- 
dians, 5  Waa  761,  18  I*  Ed.  708,  the  power 
of  the  state  to  exerdse  its  right  of  taxation 
as  against  lands  embraced  within  an  Indian 
resen'ation,  which  reservation  existed  prior 
to  the  adc^on  of  tbe  Constitution  of  tbe 
United  States,  was  denied;  but  nu  case  has 
been  brought  to  our  attention  In  which  the 
criminal  laws  of  the  state  have  been  declared 
to  be  inoperative,  where  a  violation  trf  such 
laws  was  perpetrated  by  a  citizen  of  the  state 
within  an  Indian  reservation.  And,  indeed, 
it  seems  unreasonable  to  suppose  that  a  law, 
enacted  under  the  police  power  of  the  state 
to  accomplish  a  wholesome  purpose  for  the 
benefit  of  all  of  the  people  of  the  state,  might 
be  violated  and  an  immunity  created  against 
the  violator  because  of  his  having  either 
taken  refuge  In  or  having  lived  or  abided  in 
an  Indian  reservation  existing  within  the 
state.  The  power  of  the  state  courts  to  try 
offenses  committed  under  such  circumstances, 
and  their  power  to  enforce  a  law  of  this  cliar- 
acter  where  Its  violation  took  place  on  an 
Indian  reservation  by  a  person  not  an  Indian 
or  ward  of  the  govemmwit  cannot,  In  the 
light  of  the  de<^oiis  of  the  Supreme  Court 
of  the  United  States  herein  referred  to,  Ik 
questioned. 

We  are  referred  to  the  case  of  In  re  Lin- 
coln (D.  C.)  120  Fed.  247,  and  It  Is  the  conten- 
tion of  petitioner  that  the  reasoning  in  that 
case  supports  his  position  here.  It  must  be 
observed,  however,  that  in  that  case  the 
court  laid  special  stress  upon  the  fact  that 
the  petitioner  being  a  ward  of  the  govern- 
ment and  residing  on  allotted  lands  vrlthln 
the  boundaries  of  an  existing  Indian  reser- 
vation, the  Justice  court  was  without  Juris- 
diction to  enter  Judgment  under  a  conviction 
for  the  violation  by  him  of  a  statute  prohibit- 
Inc  the  kUUug  of  game  during  a  certain  sea- 
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son  of  tile  year.  It  Is  not  to  be  eren  pre- 
suxoed  tbat  tbe  ooQzt  In  tiiat  case  would  have 
held  that  «ie  not  an  Indian  or  ward  at  the 
goremment  ooold  have  violated  the  statute 
there  In  qnesdon  on  the  reserratltm  wlthont 
craning  within  the  Jurisdiction  of  the  state 
courts. 

Fnxn  the  foregoing  it  follows  that  the  pe- 
titioner, as  well  as  the  subject-matter  of  the 
offense  charged,  was  pn^rly  within  the 
Jurisdiction  of  the  Justice  court  of  Wads- 
worth  township,  and  tbe  petition  for  the  writ 
herein  sought  to  be  perpetuated  should  be  de- 
nied. 

It  is  so  ordu^d. 

NOBCBOSS,  a  and  OOLSIBiAN,  J., 
concur. 


Ex  parte  02XBT  «t  al.    (No.  2183.) 

(Supreme  Coort  of  Merada.   July  8.  10160 

L  GaniiNAL  Law  ^>176  —  Duchasob  om 
PaBLnciKABT  DzAUiKATioif— Bab  to  Sec- 
ond Examination  and  Cohhiticent. 

In  the  absence  of  Btatute,  the  fact  tlut  a 
defendant  accused  of  felony  baa  bees  discbarged 
on  preliminary  examinatK>n  does  not  bar  ex- 
amination and  commitment  upon  another  com- 
plaint, charging  tbe  same  offense. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  291,  800,  304-306,  356,  358- 
360;  Dec.  Dig.  <fr=»176.] 

2.  Cbiuinai.  Law  ^s»176  —  Dibchabgs  on 
Pbelzhinast  liJx&MiHAnoN  —  Bas  to  Sec- 
ond Examination  and  Goiouthent— Stat- 
ute. 

St.  1913,  c.  200,  provides  that  if  upon  pre- 
liminar;  examination  on  information  tbe  accus- 
ed has  been  discharged,  the  district  attorney,  up- 
on affidavit  of  any  persoD  who  has  knowledge  of 
the  commission  of  an  offense,  and  who  is  a  com- 
petent witness  to  testify,  setting  forth  the  of- 
fense and  tbe  name  of  the  person  charged,  upon 
being  furnished  with  tbe  names  of  tbe  witnesses 
for  the  prosecution,  may,  by  leave  oi  court,  01e 
an  Information,  and  process  shall  issue  tbereon. 
An  information  was  filed,  charging  defendants 
with  grand  larceny.  Upon  preliminary  exami- 
nation they  were  discharged,  and  thereupon,  a 
second  information,  charging  the  same  offense, 
being  Bled  against  them,  they  were  committed, 
and  sought  habeas  corpus,  contending  that  the 
statute  rendered  such  commitment  invalid. 
Jield,  tbat  while  such  statute  was  necessary  to 
authorize  prosecution  on  information,  since  it 
contained  nothing  negativing  the  magistrate's 
power  to  hold  a  second  pr^lminary  examination 
after  the  accused's  discharge,  the  mere  fact  that 
it  provided  a  method  whereby  an  information 
could  be  filed  against  one  so  previously  discharg- 
ed did  not  operate  to  change  the  nonstatutory 
rule  tbat  discharge  on  a  prior  examination  is  no 
bar  to  another  examinanoo  and  a  commitment 
for  the  same  offense. 

I  Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  291,  300,  304-306,  356,  358- 
360;   Dec.  Dig.  «S=5l76.] 

8.  Cbihinai.  Law  <^230— Peezjuxnabt  Ex- 
ami  nation—Cbbdibiutt  or  Witnbbsss. 
The  credibili^  and  w^^t  of  tbe  teetimony 
of  a  witness  on  tbe  preliminary  examination  M 
one  accused  of  crime  is  a  matter  for  tbe  exam- 
ining magistrate. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  461,  478^  484,  486;  Dec  Dig. 
«s»230.] 


4.  Habbab  Oobjpub  ^S5~AvnAT.  —  Pbk- 
BtruFTiONS  Fatobino  Court  Below  — Eti- 
dbncb  on  Pbelihinabt  Examination. 

On  appeal  or  habeas  corpus  the  Supreme 
Coort  mutt  assnrae  that  the  magistrate,  commit- 
ting one  accused  of  crime  im  prdiminary  ex- 
aminatitm,  gave  credence  to  any  testimony  sup- 
porting his  decision. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  SS  77.  78;  Dec.  Dig.  ^S=>S5.i 

5.  OBnaRAL  Law  ^3238— Evidence- Testi- 
HONT  OP  Accomplice— Nbcessitt  fob  Cob- 

BOnOBATION—PRELIMINABT  EXAMINATION. 
The  general  rule  of  Rev.  Laws,  fi  7130,  pro- 
viding tbat  a  conviction  <tf  crime  cannot  be  bad 
on  the  uncorroborated  testimoDy  of  an  accom- 
plice, is  to  be  applied  where  the  sc^e  witness 
against  tbe  defendant  on  his  preliminary  ex- 
amination is  an  accomplice,  and  a  commitment 
on  his  uncorroborated  testimony  is  not  on  rea- 
sonable or  probable  cause. 

[Ed.  Note.— Fot  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  498;  Dec.  Dig.  «=3238.] 

Petition  by  James  Oxiey  and  James  Itfnl- 
r&ney  for  habeas  corpus.  Petttloners  order* 
ed  to  be  discharged  from  custody. 

James  Dysart,  of  Elko,  for  petltlmera, 

Tbe  Attorney  General,  for  reqiwndent. 

NORGROSS,  G.  J.  This  la  an  original  pro- 
ceeding la  habeas  corpus  Up<Hi  a  complaint 
sworn  to  on  the  24th  day  of  May,  1916, 
charging  the  petitioners  with  tbe  crime  of 
grand  larceny,  petitioners  were  arrested,  and 
thereafter,  upon  a  preliminary  examination 
held  before  the  Justice  of  the  peace  In  and 
for  Elko  township,  county  of  Elko,  on  the 
29th  day  of  May,  1915,  petltlooers  were  or- 
dered discharged  from  cnstody  upcm  the 
ground  of  Insufficiency  of  the  evidence  of' 
fered  to  Justify  h<dding  the  petltltmers  to  an- 
swer. Thereafter  and  on  the  same  day,  fol- 
lowing the  discharge  of  petitiMiers,  a  second 
complaint  was  sworn  to  before  said  Justice 
of  the  peace  by  the  district  attorney  of  Elko 
county,  ctiarglng  petitioners  with  the  same 
offtfise  upon  which  the  examination  had  pre- 
viously been  held  and  petitlonera  dlsdiarged. 
Upon  a  warrant  issued  on  tha  complaint  last 
mentioned  petitlcmers  were  arrested  and 
brou^t  b^re  the  magtstrate.  Thereafter* 
and  on  the  7th  day  of  June,  1915,  over  tbo 
objection  of  oonnsel  for  peUtimera  that  the 
court  was  without  Jurladictton  to  conduct  a 
second  preliminary  examination,  a  prelimi- 
nary examination  was  held  before  such  Jus- 
tice of  the  peace,  and,  fc^owlng  tbe  conclu- 
sion of  the  same  rai  the  9th  day  of  Jun^ 
1916,  petlticmers  were  held  to  answer  upon 
the  charge  of  grand  larceny,  and  in  the  ab- 
sence of  ball  were  committed  to  the  sher- 
Ut  of  Elko  county,  who  now  holds  p^Jtlon- 
ers  in  custody  upon  such  commitment. 

It  is  the  contention  of  counsel  for  petl- 
tltmers  that  the  commitment  is  void  fOr  the 
reason  that  the  Justice  of  the  peace  was  wlth- 
ont  JurlsdictlfHi  to  commit  p^tioners  upon  a 
second  preliminary  examination  foUowlng  a 
discharge  upon  a  previous  preliminary  ex- 
amination;  the  offense  charged  being  the 
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same  tai  both  proceedtnSs.  It  Is  fnrttier  con-. 
tended  that  petitioners  are  held  wlttunit  rea- 
sonable or  probable  cause.  Section  9  ftf  an 
act  entitled  "An  act  providing  for  the  proae- 
cntton  and  punishment  of  crimes,  misde- 
meanors and  offenses  Iqr  Information,"  ap- 
IHTOTed  March  24, 1913,  as  amended  Febrnary 
12,  1915,  reads  as  follows: 

"An  information  may  be  filed  affaiast  any 
.person  for  any  offenm  when  such  person  has  bad 
a  preliminary  examination  as  provided  by  law 
before  a  juattce  of  the  peace,  or  other  examin- 
■ing  officer  or  magistrate,  and  has  been  bound 
over  to  appear  at  the  court  having  jurisdiction, 
or  shall  have  waived  his  right  to  such  prelimi- 
nary examination.  If,  however,  upon  such  pre- 
limhiary  examination  the  accused  oas  been  dis- 
charged, or  the  affidavit  or  complaint  upon 
.which  the  examination  has  been  held  haa  not 
been  delivered  to  the  clerk  of  the  proii>er  court, 
the  district  attorney  may,  upcm  affidavit  of  any 
person  ^o  has  biowledge  <x  the  commiBsion  ot 
an  olfense,  and  who  is  a  competent  witness  to 
testify  in  the  case,  setting  forth  the  offense  and 
the  name  of  the  person  or  persons  charged  with 
the  commission  thereof,  upon  being  furnished 
with  the  names  ot  the  witnesses  for  the  prose- 
cution, by  leave  of  tbe  court  firsti  had,  file  an 
information,  and  process  shall  frathwith  Issue 
thereon," 

[1]  Unless  the  section  of  Ihe  statute  above 
quoted  provides  an  exclnslTe  method  of  pro- 
cedure in  the  case  a  defendant  baa  been  dis- 
charged upon  a  preliminary  examination,  the 
fact  that  a  defendant  accused  of  the  commls- 
ston  of  a  felony  has  been  so  discharged  does 
not  bar  another  preliminary  examination  up- 
on a  complaint  charging  the  same  offense. 
IDx  parte  Fenton,  77  CaL  IBS,  19  Pac.  267; 
People  T.  Dillon.  197  N.  T.  264,  90  N.  B.  820, 
18  Ann.  Gas.  S62;  Ex  xmrte  Boblnson.  108 
Ala.  161,  18  South.  729;  State  v.  Jones,  16 
Kan.  608;  Gaftney  Circnit  Judge,  86  Mich. 
138,  48  N.  W.  478;  In  re  Oarst,  10  Neb.  78, 
4  N.  W.  611 ;  State  t.  Uunroe,  26  R.  I.  38,  67 
Atl.  1067;  Commonwealth  t.  Sullivan,  156 
Mass.  487,  31  N.  E.  647;  Bishop's  Criminal 
law,  VOL  1.  I  114 ;  12  Cyc  313;  17  A.  &  B. 
Bnc.  686. 

[2]  We  do  not  think  there  Is  anything  In 
the  provisions  of  section  9  of  the  act  author- 
ising the  district  attorney  to  proceed  upon 
Information,  quoted  supra,  which  would  Jus- 
tify this  court  In  construing  the  provisions 
of  that  section  to  operate  to  change  the  well- 
settled  law  that  a  preliminary  examination, 
resulting  in  the  discharge  of  defendant,  Is 
not  a  bar  to  a  second  preliminary  examina- 
tion for  the  same  offense.  A  prelliblnary  ex- 
amination is  In  no  sense  a  trial  and  hence 
does  not  operate  to  place  a  defendant  In 
jeopardy,  and  this  is  the  reason  assigned  by 
the  courts  why  a  discharge  upon  oae  prelim- 
inary examination  does  not  operate  as  a  bar 
to  a  subsequent  examination  upon  the  same 
chaise.  A  "prosecution,"  as  that  term  Is 
technically  understood  in  the  Constitution 
and  statutes,  is  not  instituted  until  an  indict- 
ment or  Information  is  filed,  against  a  de- 
fendant. The  object  of  a  preliminary  exam- 
Ination  is  simply  to  determine  whether  suf- 
fldeut  evidence  exists  to  warrant  holding  the 
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defendant  to  answer,  ^ther  upon  an  Indict- 
ment returned  by  a  grand  Jury  or  Informa- 
tion filed  by  a  district  vXtomey.  A  discharge 
of  a  defendant  upon  a  preliminary  ex»mina- 
tixm  has  never  beat  held  to  affect  the  right 
of  a  grand  jury  to  proceed  and  Indict  such 
defen^nt  notwithstamilng  such  discharge. 
While  a  constitutional  or  statntory  provision 
must  exist  to  authorise  a  prosecaUon  upon 
Information,  Aether  th^  defendant  has  or 
has  not  been  held  to  answer,  unless  there  Is 
something  in  the  statute  (dearly  nej^tlTing 
the  iwwer  In  a  magistrate  to  hold  a  second 
preliminary  examlnatkm  after  a  discharge 
upon  a  prior  prellininary  examination  for  the 
same  crffense,  the  mere  fact  that  the  statute 
provided  a  method  of  procedure,  whereby 
an  Infonnatlon  could  be  filed  Against  a  de- 
f^dant  who  had  been  previously  discharged, 
would  not,  We  think,  operate  to  change'  the 
^Ticx  existing  law  governing  suCh  examina- 
tion. 

We  come  now  to  a  consideration  of  the  con- 
tention-of  counsel  that  petitiwers  were  held 
wttbout  reasonable  or  probable  cause.  The 
stdtib  offered  the  testimony  of  two  witnesses 
against  petitioners  at  the  preliminary  exam- 
ination, but  the  only  testimony  that  could  be 
considered  material  was  givm  by  the  witziess 
Howard  Madd^  The  witness  MiCdden  tes- 
tified that,  on  or  about  the  10th  day  of  May, 
1915,  he  met  the  petitioners,  together  with 
one  Bently,  driving  a  team  hltclied  to  a  farm 
wagon  along  the  road  at  Town  creek.  In  Blko 
county;  that  traveling  ahead  of  the  team 
was  a  bundi  of  8  or  10  cattle ;  ttiat  Bently 
requested  tbe  witness  to  ride  In  ahead  of  the 
cattle,  which  he  did,  whereupon  tbe  petittoDr 
or  Mulvaney  shot  one  of  tbe  cattle  with  a 
rifle;  that  the  witness  did  not  remain  after 
the  animal  was  shot,  but  rode  on ;  that  he 
was  only  presoit  about  two  minutes;  that 
he  saw  that  the  anjmal  shot  was  branded 
with  a  figure  "3";  that  the  brand  belonged 
to  Weeks;  that  the  animal  had  earmarks 
but  he  could  not  tell  what  it  was;  that  upon 
the  former  preliminary  examination  he  tes- 
tified that  he  did  not  see  any  brand  or  ear^ 
marks  on  the  animal  killed;  that  the  rea- 
son he  so  testified  was  because  he  had  for- 
gotten that  he  had  seen  such  brand  or  ear- 
marks, but  had  since  remembered  that  he 
did ;  that  one  of  the  offloers  had  told  him  he 
had  better  tell  all  ttiat  he  kn^— that  he 
might  "go  the  road"  If  he  didn't  tell  all  that 
he  knew — that  he  did  not  remember  what 
side  the  brand  was  on;  that  his  brother  told 
him  to  think  about  whether  he  could  remem- 
ber that  he  saw  a  brand  or  earmark  on  the 
animal  killed;  that  he  knew  the  animal  be- 
longed to  Weeks ;  that  he  was  sure  of  It ; 
that  it  was  their  Iron  on  it;  that  at  the  for- 
mer j>rellminary  examination  he  stated  that 
he  did  not  know  to  whom  tbe  animal  belong- 
ed; that  he  was  told  at  first  if  he  would  tell 
all  that  be  knew,  they  would  let  him  go; 
that  that  was  not  tbe  reason  be  changed  bis 
testimony ;  th^it  he  did  not  notice  how  many 
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catite  bi  tibe  tmndi  were  branded  wltb  the 
same  iron ;  that  be  saw  the  brand  before  the 
animal  was  killed. 

Petitlonen  were  charged  with  a  violation 
of  the  proTlalon  of  Section  S76  of  the  Crimes 
and  PonlsbmentB  Act  (Rer.  Laws,  |  6640) 
reading: 

"Every  p«r»on  who,  with  Intent  to  defraud, 
or  to  appropriate  to  his  own  me,  Bball  wUlfuU? 
kill  any  animal  miming  at  large,  not  his  own. 
whether  branded,  nArked  or  not,  *  *  *  sball 
be  deemed  guilty  of  grand  larceny." 

[3,4]  Ordinarily  the  crediblUty  of  a  wit- 
ness and  the  weight  to  be  attached  to  his 
testimony  Is  a  matter  for  the  magistrate  to 
determloe,  and  upon  habeas  corpus  or  upon 
appeal,  If  there  is  testimony  supporting  the 
decision  or  order  of  the  court,  this  court  Is 
bound  to  assume  that  credence  was  given  to 
such  testimony.  Eureka  Bank  Cases,  35  Nev. 
104, 126  Pac.  66G,  129  Pac.  308 ;  Bx  parte  Al- 
len, 12  Nev.  87;  Bx  parte  WUloughby,  14 
Nev.  451. 

Upon  the  question  of  the  sufficiency  of  the 
evldrace  to  support  an  order  holding  a  de- 
fendant to  answer,  this  court,  in  the  case  of 
In  re  Kelly,  28  Nev.  491,  499,  83  Pac  223, 
said: 

"We  are  not  called  upon,  on  this  hearing,  to 
pass  upon  the  Bufficiency  of  this  evidence  to 
warrant  the  conviction  of  the  defendant,  and 
upon  that  gueotion  express  no  opinion.  In  this 
connection  it  is  proper  to  observe  ttiat  a  magis- 
trate, in  holding  a  defendant  to'  answer  for  a 
crime,  is  not  required  to  have  submitted  evidence 
sufficient  to  establish  the  guilt  of  the  person 
charged  beyond  a  reasonable  doubt  As  was 
said  in  a  recent  decision  (In  re  Mitchell,  1  Cal. 
App.  396^  82  Pac  347):  *In  order  to  iuAd  de- 
fendant and  put  bim  on  his  trial,  the  ccunmitting 
magistrate  is  not  required  to  find  evidence  snm- 
cient  to  warrant  a  conviction.  All  that  ia  re- 
quired is  that  there  be  sufficient  legal  evidence 
to  make  it  appear  that  "a  public  offense  has 
been  cMomittea,  and  there  is  snfficient  cause  to 
believe  the  defendant  guilty  thereof." '  ** 

It  Is  the  contention  of  counsel  for  petition- 
era,  however,  that  the  only  testimony  In  sup- 
port of  the  order  was  that  of  an  accomplice, 
and  that,  In  the  absence  of  corroboration, 
such  testimony  is  Insufflcient  to  support  an 
order  holding  to  answer.  We  have  not  had 
the  benefit  of  brief  or  oral  argument  upon  the 
part  of  counsel  for  the  state,  but  an  examina< 
tlon  of  the  record  convinces  us  that  the  wit- 
ness Maddeu  should  be  regarded  as  an  accom- 
plice. It  appears  from  his  testimony  that  he 
rode  ahead  of  the  cattle  and  stepped  them, 
thus  aiding  In  the  perpetration  of  the  (rifense. 
At  the  time  of  the  first  preliminary  examina- 
tion he  testified  he  was  then  under  arrest  up- 
on a  similar  charge.  WhUe  the  complaints 
against  petitioners  are  not  in  tbe  record.  It 
appears  that  the  charge  against  the  witness 
was  for  an  ofFense  committed  on  or  about 
the  same  date  as  tbe  date  alleged  in  the 
charge  against  petitioners.  The  witness  fur- 
ther testified  upon  the  first  examination  that 
he  had  been  offered  Immunity  if  he  would 
testify.  There  Is  no  corroboration  whatever 
of  the  testimony  given  by  the  witness  Mad- 
den, and  the  questlim  la  sQuarely  presented 
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whether  the  nneorroborated  testtmony  of  an 
accomplice  can  make  oat  sufficient  probable 
cause  to  support  an  order  holding  a  defend- 
ant to  answer.  Tbe  only  case  SQuarely  In 
point  which  we  have  been  able  to  And  la 
State  T.  Smith,  138  Ala.  ttU  South.  42, 
100  Am.  St  Rep.  26.  "Hie  Alabama  statnte^ 
relating  to  tbe  testimony  of  an  acoompliee, 
considered  In  Uie  Smith  Oas^  saioa,  Ig  sub- 
stantially  the  same  as  section  7180  of  our 
Revised  Laws.  The  Alabama  Court,  speaking 
through  llcOlellan,  a  J.,  said: 

"Tbe  above  conclusion  leaves  but  one  question 
in  tbe  case.  That  is  whether  the  uncorroborat- 
ed testimony  oi  an  accomplice  may  be  sufficient 
to  show  probable  cause  to  bdieve  tliat  a  ttHotty 
has  been  cMnmitted,  and  that  tbe  party  under 
inquiry  is  guilty  thereof.  •  ♦  •  It  b  to  be 
noted  that  this  statute  in  terms  operates  only 
to  prev«it  e(mvleti<»i8  of  feltmy  on  the  testimony 
of  an  accomplice.  It  does  not  in  terms  aivly 
to  preliminary  examinations,  nor  to  trials  on 
habeas  corpus,  nor  to  the  exclusion  ot  a  find- 
ing of  probable  cause  for  t>^eving  that  an  of- 
fense has  been  committed,  and  that  the  accused 
is  guilty  thereof,  on  such  examination  or  triaL 
Ye^  in  oar  oplnwn  its  effect  is  to  stamp  a  policy 
upou  tlie  administration  of  the  law  In  this  con- 
nection which  cannot  be  carried  out  unless  it 
be  given  operation  upon  cases  where  the  in- 
quiry is  probable  cause  vel  non,  as  well  as  where 
the  inquiry  is  as  to  abec^ute  guilt.  The  statute 
infects  the  testimony  of  accomplices  with  soch 
absolute  infirmity  as  that  not  cmly  may  the 
citiz^  be  not  convicted  uoon  it,  but  as  also  that 
be  should  not  be  deprived  of  his  liberty  in  an- 
ticipation of  a  final  trial  apon  IL  A  considera- 
tion of  practicabilities  in  the  administration  ot 
the  crimmal  law,  so  to  speak,  would  seem  to  en- 
force the  same  conclusion.  Why  should  the  citi- 
zen be  held  to  the  grand  jury,  or  indicted  by  tbe 
grand  Jury  on  testimony  upon  wliich  no  petit 
jury  could  possibly  convict  liim?  What  good 
end  could  be  served  by  such  a  procecdiug?  Can 
there  be  said  to  be  even  probable  cause  tthown 
in  any  case  by  testimony  which  the  law  express- 
ly and  positively  declares  to  be  insufflcient  to 
support  a  conviction?  We  think  not  •  •  * 
To  hold  him  would  be  a  vain  and  useless  thing, 
involving  bis  incarceration  not  as  a  giunish- 
ment  for  crime  and  not  really  to  the  axd  chat 
he  should  be  tried  for  a  crime  charged  of  his 
probable  guilt  of  which  there  is  evidence  to 
prove,  bat  at  tEe  best  upon  a  mere  ifpecuUttion 
that  evidence  may  be  found  to  corroborate  that 
of  the  accomplice.  The  evidence  twfore  the  pro- 
bate judge  m  tills  case  tending  to  show  the 
guilt  of  the  petitioner  was  that  of  the  accomplice 
alone  and  uncorroborated.  The  judge  correctly 
discharged  tbe  petitioner,  and  his  order  to  that 
effect  is  affirmed." 

The  Court  of  Appeals  of  California  in  Be 
Mitchell,  1  Cal.  App.  396,  82  Pac.  347,  touch- 
ed upon  a  similar  question  In  the  following 
manner: 

"It  is  next  claimed  there  is  no  evidence  con- 
necting the  petitioner  with  tiie  comniiasion  of 
the  offense,  except  that  of  the  witness  Holmes, 
who  is  shown  *  *  *  to  be  a  co-conspiratOT 
and  an  accomplice.  *  *  *  The  evidence  of 
the  witnesses  N.  Jakaliza,  A.  Prothero^J.  W. 
Ling,  Martinovich,  Arnold  Adams,  and  Thomas 
Fulbm,  taken  together,  tends  in  a  strong  decree 
to  identify  the  petitioner  as  one  of  the  guilty 
parties,  and  tends  to  connect  him  with  the  fom- 
mission  of  the  offense.  The  evidence  pi-oduced 
upon  the  preliminary  examination,  Inwpendent 
of  that  given  by  the  accomplice  Holmes.  wouU 
probably  not  be  sufficient  to  show  beyond  a  rea- 
Booable  doubt  tbe  guilt  of  petitioner,  but  in 
order  to  hold  the  defendant  and  to  put  him  on 
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^Ib  trUI,  the  ooDunittiiif  maxiBtrato  is  oot.  tb- 
guiretl  to  find  eridehce  aafflcieiit  to  van-aot  a 

coDTiction." 

[S]  Were  we  inclined  to  doubt  tb^  wisdom 
of  viewing  the  uncorroborated  testimony  of 
an  accomplice  with  the  same  strictness  when 
considering  It  In  reference  to  a  preliminary 
examination  as  upon  a  trial,  we  are  quite 
sure  that  a  comparison  of  the  testimony  giv- 
en by  the  witness  Madden  upon  the  second 
preliminary  examination  with  that  given 
by  him  upon  the  first  examination  would 
remove  any  soch  doubt  His  confllctiug  and 
utterly  irreconcilable  statements  In  reference 
to  material  matters  affords  a  concrete  illus- 
tration of  the  fact  that  the  rale  bad  Its 
origin  in  necessity. 

Petitioners  having  been  committed  to  the 
custody  of  the  sheriff  of  Elko  county  on  a 
charge  of  grand  larceny  without  reasonable 
or  probable  cause,  it  Is  ordered  that  they  be 
discharged  forth^tb  from  custody  upon  anch 
commitment 

UeCARRAN  tnd  OOLBICAN.  S3,,  ooncar. 


In  n  BOLLINOEB'S  BSTATD.  (S.  T.  7060.) 
(Supreme  Goort  of  OaUComla.   Jime  8,  1915.) 

L  HiwBA^D  AKD  Wm  «=»262— OoMvnmrr 

Fbopertic — Pbbsuhption. 

Property  in  the  possession  of  either  spouse 
at  the  time  of  death  is  presumed  to  be  commu' 
nlty  property. 

rE>d.  Note.— For  other  cases,  see  Husband  and 
We.  Oent.  IHg.  H  813.  914;  Dec  Dig.  «sa 

2.  HusBAnD  AHD  WiR  «sft2tf4— Wxn*s  Rbp- 

ABATE  PBOPESXT  —  BUITICZBNCT  OT  EVI- 
DENCE. 

On  ft  widow's  appeal  from  a  decree  distrib- 
uting her  deceased  husband's  estate  to  his  three 
children  by  a  former  marriage,  uncontradicted 
testimony  of  a  snrvlving  son  that  the  real  prop- 
erty had  been  acquired  and  was  owned  by  the 
deceased  prior  to  his  last  marriage,  and  that  he 
thereafter  kept  the  proiwrty  as  bis  own,  sup- 
ported a  conclusion  that  aU  of  the  property  of 
the  estate  was  the  testator's  separate  property. 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  &16;  Dec  Dig.  «=»:iM.] 

S.  Husband  and  Wira  <®=>263  —  OoMiniNiTT 
Pbopebtt— Evidence. 

On  a  widow's  appeal  from  the  distribution 
o£  her  deceased  hust}aiid's  estate,  evidence  that 
the  real  property  involved  bad  been  acquired 
and  owned  by  decedent  prior  to  Jbis  marriage, 
and  had  been  kept  as  his  own,  was  relevant  on 
the  issue  whether  it  was  community  property 
and  the  mere  fact  that  It  was  oral  did  not  ren- 
der It  inadmissible. 

WEd.  Note. — For  other  eases,  see  Husband  and 
ife.  Cent  Dig.  S  915 ;  Dec.  Dig.  «=3263.] 

4.  Appeal  and  Ebbob  ^=)231  —  Objection 
Below— Sufficiency. 

Where  the  objection  stated  to  relevant  evi- 
dence was  merely  that  it  was  incompetent,  Ir- 
relevant and  immaterial.  It  will  not  permit  com- 
plaint on  appeal  that  it  was  hearsay  and  merely 
the  concluuon  of  the  witness,  and  not  the  best 
evidence. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  1299,  13Ki;  Dec  Dig.  ^ 
231.j 


6.  Husband  and  Wife  «=s>263  —  GomcuNiTT 

Pbo  p'Ebtt— Evidence. 

On  the  issue  whether  a  decedent's  property 
was  community  property,  an  agreement  of  the 
surviving  wife,  in  which  for  a  valuable  consider- 
ation she  absolutely  waived  and  released  the  de- 
cedent from  all  claims  and  demands,  executed  a 
short  time  before  decedent's  death,  was  admis- 
sible to  show  that  there  bad  been  negotiations  in 
respect  to  property  rights  between  decedent  and 
herself  before  decedent's  action  for  divorce  was 
Instituted,  and  that  In  such  negotiations  there 
had  been  no  mention  of  community  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  913;  Dea  Dig.  «=»263.] 

6.  DivoBCE  «=»254  —  Pbofebtt  Riobts  —  Db- 
CBEX. 

In  a  husband'^  action  for  divorce,  alleging 
that  there  was  no  community  property,  and 
where  there  had  been  no  appeal  from  the  inter- 
locutory jodgment,  the  findmg  and  the  decree, 
reciting  that  there  was  no  community  property, 
irrevocably  settled  the  property  rights  after  the 
expiration  of  the  six  months  allowed  by  Civ. 
Code,  I  131,  for  appeal  from  the  entry  of  the 
interlocutory  deerae. 

[EH.  Note.— For  otlier  cases,  aee  DlToiee,  Gemt 
Dig.  H  718-721;  Dee.  Dig.  «s»2M.] 

7.  DivoBCB  «s»254-Ooinn7KlTr  Fbopsbtt— 

AI.UCOATION  AND  FtNDINO. 

An  allegation  in  a  husband's  complaint  for 
divorce  that  there  was  no  commnnity  property 
even  ttioagh  a  mere  conclusion,  is  samcient  If 
proved  upon  Ime  joinedt  to  support  a  finding 
that  there  was  no  community  property. 

[Ed.  Note.— For  other  oases,  see  Divoroe,  Oent 
Dig.  H  718-721;  Dec.  Dig.  «=»2M.] 

a  divoeoe  ^=9254— judgmbnt^-collatebal 
Attack— Objection  to  Pleadino— Waiver. 
In  an  action  fbr  divorce,  wherein  the  wife  did 
not  demur  to  the  complaint,  alleging  that  there 
was  no  community  property,  she  could  not  for 
the  first  time,  collaterally  raise  the  question  that 
the  finding  of  the  nonexistence  of  community 
property  was  a  condusion  of  law  <m  appeu 
from  the  decree  of  distribution  in  her  deceased 
hustwnd's  estate. 

r^.  Note.— For  otlier  cases,  see  Divorce,  Cent 
dJk.  SS  71S-721 ;  Dec  Dig.  «=»254J 

Department  2.  Appeal  from  Superior 
Court,  Alameda  Count?;  William  S.  Wdls. 

Judge. 

In  the  matter  of  the  Bstate  of  Samad 
Pierce  Bollinger,  deceased.  From  a  decree 
distributing  the  estate  to  the  three  dilldren 
of  decedent  by  a  former  marriage,  Emma  <X 
Bollinger,  widow,  appeals.  Affirmed. 

L.  H.  Honey,  of  Angeles  Camp,  J.  G.  Bels- 
ner,  of  San  Francisco,  H.  W.  Brtink,  of 
Berkeley,  and  Wni.  O.  Minor,  of  Oakland, 
for  appellant  F.  I.  Leraos,  of  Hayward,  and 
Philip  M.  Carey,  of  Oakland,  for  respondents. 

MBT.VIN,  J.  Emma  C.  Bollinger,  widow  of 
Samuel  Pierce  Bollinger,  appeals  from  a  de- 
cree distributing  his  estate  to  bis  three  chil- 
dren by  a  former  marriage,  who  are  the  leg- 
atees and  devisees  mentioned  In  his  will. 

[1,  t]  Appellant  contends  that  the  evidence 
before  the  probate  court  was  not  sufficient  to 
overcome  the  presumption  that  all  property 
In  the  possession  of  the  testator  at  the  time 
of  his  death  was  community  property.  Con- 
ceding that  the  presnmptlon  which  ai^llant 
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Invokes  does  att«id  the  poasesaion  ol  proper- 
ty by  either  apouse  (Meyer  v.  Klnzer,  12  CaL 
253,  73  Am.  Dec.  538;  In  re  Bauer,  79  CaL 
308,  21  Pae.  759),  such  presumption  Is  a  dis- 
putable one  (Freese  t.  Bibemia  Sav,  &  Loan 
Society,  139  Oal.  394,  73  Pac.  172),  and  in  the 
present  proceeding  the  proof  was  clear  and 
ample  that  Mrs.  Bollinger  had  no  community 
Interest  in  the  property  of  which  her  hus- 
band was  possessed  at  the  time  of  his  death. 

The  court's  conclusion  that  all  of  the  prop- 
erty of  the  estate  was  testator's  separate 
property  was  supported  by  the  testimony  of 
one  of  his  sons,  who  swore  that  the  real  prop- 
erty Involved  in  this  dispute  was  own6d  by 
his  father  prior  to  the  latter's  marriage  to 
Emma  C.  Bollinger.  The  son  also  testified 
that  at  the  time  of  his  tether's  marriage  to 
Emma  C.  Bollinger  the  former  was  worth 
?18,000  or  $20,000,  with  the  real  estate ;  that 
all  of  this  property  was  acquired  by  the  fti- 
ther  of  the  witness  before  his  marriage ;  that 
he  did  not  become  insolvent  after  marriage; 
and  that  he  kept  the  property  as  his  own. 
(At  the  time  of  testator's  death  the  estate  was 
valued  at  $12,670.80.)  The  testimony  of  this 
surviving  son  was  uncontradicted. 

[3,  4]  To  appellant's  statement  tlmt  this  ev- 
idence was  hearsay,  cootalning  merely  conclu- 
sions of  the  witness,  and  not  the  best  evi- 
dence, respondents  reply  that  no  such  points 
were  made  at  the  hearing,  counsel  for  appel- 
lant contenting  themselves  with  the  stock  ob- 
jection that  the  testimony  sought  was  "in- 
competent, irrelevant,  and  immaterial."  We 
think  this  answer  Is  sufficient  The  evidence 
was  clearly  pertinent  to  the  Issue  Involved, 
and  if  objectionable  In  the  form  In  which.  It 
was  offered,  the  ground  of  objection  should 
have  been  clearly  specified.  The  mere  fact 
that  It  was  oral  did  not  render  it  inadmissi- 
ble. KlUian  v.  EUUan,  10  CaL  App.  318. 101 
Pflc.  806. 

[G]  There  was  also  introduced  at  the  hear- 
ing of  the  petition  for  distribution  a  docu- 
ment, regularly  acknowledged  by  Emma  C. 
Bollinger,  whereby  for  valuable  considera- 
tions she  admitted  full  payment,  satisfaction, 
settlement,  and  adjustment  of  all  claims 
and  demands  of  every  description  against 
Samuel  P.  Bollinger.  The  acqulttence  also 
contained  this  language: 

"I  do  hereby  waive  and  surrender,  release  and 
acquit  said  Samuel  P.  6olIlug«  from  any  and 
all  claim,  demand,  obligation  aud  indebtedness, 
in  tfae  present  or  future  from  or  on  account  of 
any  reason,  cause  or  condition,  judgment  or  de- 
cree, by  reason  of  anything  that  has  happened 
between  ua  or  rising  or  growing  therefromv  ab^ 
stVlutely  and  unconditionally." 

This  Instnimeot  was  dated  leas  than  a 
month  prior  to  the  death  of  Mr.  BoUincer.  Ap- 
pellant  construes  this  writing  as  a  waiver  of 
claims  against  her  husband  personally  and  not 
as  a  disclaimer  of  all  interest.  In  his  estate, 
citing  in  this  behalf  Jones  v.  Lamont,  118  Cal. 
499.  50  Paa  766,  &2  Am.  St  Rep.  251. .  Courts 
have  been  unwilling  to  extend  the  scope  of  re- 
leases of  this  sort  in  such  manner  as  to  hold 
them  applicable  to  community  property  in 


contests  ailsing,  not  !n  actions  for  divorce, 
but  In  probate  proceedings,  and  if  the  finding 
with  respect  to  such  property  in  the  proceed- 
ing before  us  were  based  upon  a  construction 
of  the  contract  of  waiver  alone,  we  would 
probably  reverse  the  Judgment.  But  we  need 
not  construe  the  language  of  the  agreement 
at  all.  It  was  admissible  in  evidence  as  a 
part  of  the  showing  that  there  had  been  ne- 
gotiations with  respect  to  property  rights  be- 
tween Mr.  Bollinger  and  his  wife  before  the 
action  for  divorce  was  instituted,  and  that 
in  those  negotiations  there  had  been  no  men- 
tion of  community  property.  For  this  limited 
and  negative  purpose  the  contract  was  rel- 
evant and  material. 

[II  But  if  there  could  be  any  doubt  of  the 
suflldency  of  the  evidence  heretofore  dlscusa- 
ed,  to  support  the  award  of  all  the  property 
according  to  the  terms  of  the  will,  it  would 
be  dispelled  upon  inspection  of  the  pleadings, 
findings,  and  Judgment  in  the  divorce  action 
which  were  Introduced  In  evidence  at  the 
hearing  In  the  probate  court  In  his  com- 
plaint for  divorce  Mr.  Bollinger  alleged  that 
there  was  no  community  properts  belonging 
to  the  parties  to  the  action.  Hie  answer  of 
Mrs.  Bollinger  was  a  mere  general  denial. 
The  court  found  and  the  decree  recited  that 
there  was  no  community  property.  The  tes- 
tator died  in  less  than  three  we^s  after  the 
entry  of  the  interlocutory  decree.  As  no  evi- 
dence that  there  had  been  any  appeal  from 
the  interlocutory  Judgment  was  (^ered,  wo 
must  hold  that  the  property  rights  had  be- 
come finally  and  irrevocably  settled  upon  the 
expiration  of  six  months  from  the  entry  of 
the  interlocutory  decree.  Section  131,  Cfv. 
Code;  Huneke  v.  Hnneke,  12  OaL  App.  199, 
107  Pac.  131. 

[7]  But  appellant's  counsel  say  that  the 
allegation  that  there  was  "no  community 
property  belonging  to  the  parties  to  this  ac- 
tion" was  the  stetement  of  a  mere  conclusion 
of  law;  tU&t  the  finding  based  upon  such  con- 
clusion of  law  was  of  no  force;  that  in  the 
absence  of  any  issue  as  to  property  rights, 
the  divorce  action  abated  upon  the  death  of 
plaintiff,  and  that  the  property  rights  must  be 
settled  by  subsequent  proceedings.  This  con- 
tention is  without  merit  An  averment  that 
one  spouse  took  title  to  prc^rty  as  communi- 
ty property  is  sufficient  upon  Issue  Jtrfned,  If 
proved,  to  support  a  finding  to  JJiat  effect, 
and  an  all^tion  that  there  was  no  com- 
munity property  would,  under  like  circum- 
stances, support  a  negative  finding  such  as  we 
have  in  this  case.   Kllllan  v.  Killlan,  supra. 

[i]  But  even  if  we  concede  that  the  find- 
ing of  the  nonexistence  of  community  proper- 
ty Is  really  a  conclusion  of  law,  appellant, 
who  did  not  demur  to  the  complaint  but  Join- 
ed issue  on  all  of  the  allegations  thereof,  may 
not  raise  the  question  for  the  first  time  la 
this  court 

No  other  alleged  errors  require  attention. 

Hie  Judgment  is  affirmed. 

We  concur:  HEN3HAW,  J.;  L0BiaA2f.  J. 
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HICKMAN  et  al.  t.  LTNCH  et  aL  (CW.  16ie.) 

(IMatrict  Court  of  Appeal.  First  District,  Cal- 
ifornia.   May  7,  1913.) 

DlSUISBAL  AND  NONBUIT  «=»80  —  WaITI  OF 

Pbosecution. 

Under  Code  CI7,  Proc.  8  583,  providing 
that  any  action  ehall  be  dismissed  on  motion  of 
the  defendant,  or  by  the  court  on  its  own  mo- 
tion, unless  brought  to  trial,  within  5  years 
after  the  filing  of  the  answer,  where  2^  years 
after  the  answei  motion  was  made  to  set  the 
cause  for  trial,  and,  pending  hearing,  the  de- 
fendants asked  permission  to  interpose  a  crosa- 
complaint,  which  was  granted  after  resistance  by 
the  plaintiffs,  and  tne  crosB-complaint  filed, 
to  which  plaintlffB  answered,  Judgment  for  the 
plaintiffs,  rendered  8  years  after  filing  of  the 
cross-complaint,  more  than  5  years  after  the 
filing  of  the  answer,  could  stand,  the  court  not 
having  lost  jurisdiction  of  the 'cause  under  the 
statute,  since  it  had  not  been  finally  at  issue 
for  5  years,  but  only  for  8  years,  the  delay  in 
bringing  the  case  to  trial  havin^^  been  caused  in 
part  by  the  crose-complaint,  while  by  it  the  de- 
fendants became  actors  in  the  case,  and  charge- 
able in  iwrt  with  bringing  it  on  for  triaL 

[Ed.  Note.— For  other  cases,  see  Dismlsaal  and 
Nonsuit.  Cent  Dig.  H  14a-Si2;  Dec.  Dig. 
60.] 

AK>eal  from  SnpezloT  Court  City  and  Ootm- 
tf  of  San  Frandsco;  Qoo.  A.  Storterant, 
Judges. 

Action  hf  N.  H.  Hickman  and  otben 
against  M.  C  Lyncb  and  otheni.  Judgment 
for  plaintiffs,  and  dofradants  appeal.  AjC- 
flrmed. 

Wm.  H.  Chapman,  Wm.  M.  Abbott,  Wm. 
M.  Cannon,  and  Powell  &  Dow,  all  of  San 
PranclBco,  for  appellants.  H.  M.  Antbony,  of 
San  FranciBco,  for  irespcmdents. 

PEB  CDRTAM.  This  action  was  one  to 
recover  money  for  goods  sold  and  delivered. 
Some  2%  years  after  defendants'  answer  to 
the  complaint  was  filed  a  notice  of  motico 
was  made  to  set  the  cause  for  trial,  and, 
pending  the  hearing  of  the  motion,  the  de- 
fendants asked  permission  to  interpose  a 
cross-complaint  That  permission  was  grant- 
ed after  the  application  had  been  resisted  by 
the  plaintlfTs.  The  cross-complaint  was  filed, 
and  a  demurrer  InterjMJsed  to  It  was  eventu- 
ally overruled.  Plaintiffs  answered  the  cross- 
complaint  It  also  appears  that  the  plaintiffs 
made  an  effort  for  trial  and  tried.  Judgment 
was  rendered  for  the  plaintiffs,  and  also 
against  the  defendants  on  the  cross-com- 
plaint ;  and  the  only  point  made  now  In  sup- 
port of  the  defendants'  appeal  Is  that  before 
the  trial  of  the  action  the  court  had  lost 
jurisdiction  of  the  cause  by  reason  of  the  fact 
that  plaintiffs  failed  to  prosecute  It  to  trial 
wlfhln  five  years  after  the  defendants'  an- 
swer to  the  original  complaint  had  been  Sled, 
as  required  by  section  683  of  the  Code  of 
Civil  Procedure. 

Conceding  the  defendants'  construction  of 
the  statute  to  be  correct,  nevertheless  It  ap- 
pears that  the  case  at  bar  was  not  ftilly  and 
flnaUy  at  Issue  for  five  years,  bnt  on^f  for 


a  period  of  three  years;  and  the  delay  In 
bringing  It  to  trial  for  over  five  years  after 
answer  filed  Is  attributable  In  part  to  the 
action  of  the  defendants  In  asking  for  and 
being  granted  permission  to  file  a  cross-com- 
plaint It  also  appears  that  the  plaintiff 
made  an  effort  to  have  the  cause  placed  upon 
the  calendar  for  trial  witliin  2%  years  after 
the  original  answer  of  the  defendants  had 
been  filed,  and  that  this  cause  would,  In  all 
probability,  have  been  brought  on  for  trial 
If  It  had  not  been  for  the  Intervention  of  the 
defendants.  Under  these  circumstances  there 
is  DO  merit  In  the  contention  that  the  court 
lost  jurisdiction  of  the  subject-matter  of  the 
action.  The  appellants  of  course  rely  upon  a 
literal  Interpretation  of  the  section  referred 
to,  which  provides  that  the  court  must  dis- 
miss If  the  action  is  pending  untried  for  a 
period  of  five  years  after  the  defendant's  an- 
swer to  the  plaintiff's  complaint  has  been 
filed.  But  upon  the  filing  of  the  cross-com- 
plaint in  the  present  case  the  defendants 
became  aggressive  and  interested  actors  In 
the  presentation  of  at  least  one  phase  of  the 
case,  and  therefore  they  wei*e  charged  in 
part  with  the  duty  of  brining  the  case  on 
for  trial.  Jacot  et  al.  v.  Marks,  23  Misc.  Rep. 
670,  67  N.  Y.  Supp.  904. 
The  judgment  appealed  from  is  affirmed. 


PANEEWICZ  v.  JESS,  City  Recorder,  et  al. 

(Civ.  1602.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   May  6,  1915.) 

L  Arbest  (S^sSS— ""Wabhant"  of  Aerest. 

A  "warrant"  is  a  process  issued  in  tbe  name 
of  the  state,  directed  to  any  sheriff,  constable, 
martbal,  or  policeman,  commanding  him  to  ar> 
rest  and  take  into  custody  the  named  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  §§  73-82;   Dec.  Dig.  «S=>33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Secies,  Warrant] 
2.  Sheriffs  akd  Constables  ©=> 98— Duties 

AB  TO  SEBVICS  or  PBOCBSB— "BBGnLAB  OH 

ITS  Face." 

Within  Pol.  Code,  I  4168,  providing  that  a 
sheriff  or  other  ministerial  officer  is  justified  in 
the  execution  of  and  must  execute  all  process 
and  orders  regular  on  their  face  and  issued  by 
competent  authority,  whatever  the  defects  in 
the  proceedings  upon  which  they  are  issued, 
process  is  "regular  on  its  face"  when  it  pro- 
ceeds from  a  conrt,  officer,  or  body  having  au- 
thority of  law  to  issue  process  of  that  nature, 
and  is  legal  in  form  and  contains  nothing  to 
notify  or  fairly  apprise  any  one  that  it  is  is- 
sued without  anthority. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  U  143-157;  Dea  IHg. 

8.  Shbbiffs  and  Gonstabi^s  «s398  ~  Lia- 

BIOTT— SBBVJCE  of  UNAUTHOBIZEn  PBOCESa 

When  lack  of  authority  is  apparent  an 
officer  is  not  only  justified,  but  it  is  his  daty,  not 
to  serve  illegal  process,  and,  If  he  does  bo,  It  is 
at  hia  peril. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  fiS  143-157;  Dec  Dig. 
^08.] 
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4.  SHKBtTFS  AND  CONBTABIJB  ^=»98— PbOCKSS 

AB  Pbotection  Against  I^abilitt. 

Under  Pol.  Code,  §  4168,  an  action  cannot 
be  maintained  against  an  oflBcer  for  ezecutins 

ftrocesB  except  where  the  lack  of  antborit;  for 
ts  iasuasce  is  apparent  on  its  face. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables.  Cent.  Die.  fiS  143-157;  Dec.  Dig. 
«=>9S.] 

B.  SHEBEPFe  AND  COITSTABLES  <®=>168  —  AC- 
TIONS FOB  False  Iupbisonvent  —  Sttfti- 

OIENCT  or  COMFIiAINT. 

Where  an  action  against  a  sheriff  and  the 
surety  on  bia  bond  for  false  imprisonment  show- 
ed that  the  imprisonment  was  under  a  warrant, 
plaintlfl  was  bound  to  set  out  in  hia  complaint 
tbe  fact  that  the  warrant  was  Irregular  on  iu 
face. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  398-404;  Dec  Dig. 
«=>168.} 

Appeal  from  Superior  Court,  San  Mateo 
County;  Geo.  H.  Buck,  Judge. 

Action  by  J.  F.  Pankewicz  agalnbt  Clara 
A.  Jeas,  aa  recorder  of  Daly  City,  and  oth- 
ers. From  a  Judgment  of  dismissal  as  to  cer- 
tain defendants,  plaintlCf  appeals.  Affirmed. 

Joseph  T.  Curley  and  Joseph  Bafael,  both 
of  Ban  Francisco,  for  appellant.  Albert 
Mansfield,  of  Bedwood  Olty.  for  lespwdents. 

FEB  G0BIAM.  Tbifi  l8  an  action  for  dam- 
ages fbr  false  imprlsonawnt  The  amoided 
ctnnplalnt  alleges  that  Clara  A.  Jess  was  the 
recorder  of  Daly  01^;  that  the  def«adant 
J.  H.  Man^eld  was  the  sheriff  of  San  Mateo 
county;  and  that  the  American  Bonding 
Company  was  surety  on  the  btmd  of  said 
dierlff.  The  complaint  further  alleges  that 
on  a  certain  date  Olara  A.  Jess,  as'  recorder, 
adjudged  the  plaintlfl  guilty  of  contempt  of 
court,  in  that  he,  as  marshal  of  Daly  City, 
willfully '  and  unlawfully  neglected  and  re- 
fused to  serve  a  warrant  issued  by  tbe  re- 
c<»*der'8  court  in  a  certain  criminal  case,  In 
which  the  defendant  therein  was  charged 
with  felony;  whereupon  said  recorder  sen- 
tenced the  plaintiff  to  pay  a  fine  of  $50,  or,  In 
default  thereof,  to  be  imprisoned  in  the  coun- 
ty Jail  for  one  day.  It  is  also  alleged  that 
Mansfield,  the  sheriff,  acting  up<m,the  com- 
mitment placed  in  his  hands  by  said  recorder, 
against  the  will  and  consent  of  the  plaintiff, 
took  him  into  custody  and  imprisoned  him 
In  the  county  Jail  for  one  day.  In  conse- 
quence of  this  imprisonment  plaintiff  claims 
damages  in  the  sum  of  $25,000  for  injury  to 
his  good  name,  to  his  credit,  and  to  his  repa- 
tation  aa  marshal. 

To  the  complaint  each  of  the  defendants 
interposed  a  general  and  special  demurrer. 
The  demurrer  of  Clara  A.  Jess  was  overruled, 
but  the  demurrers  of  the  other  defendants 
were  sustained,  and  a  judgment  of  dismissal 
as  to  them  was  duly  entered,  from  which 
Judgment  this  appeal  is  taken. 

These  demurrers  were  alike,  and  will  be 
discussed  together. 

[1]  It  Is  conceded  that  the  provisions  of 
the  Code  applicable  to  Justices*  courts  are 
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also  applicable  to  recorders'  courts.  A  "war- 
rant" is  a  process  Issued  in  the  name  of  ttie 
state,  directed  to  any  sheriff,  constable,  mar- 
shal, or  policeman,  commanding  him  to  ar- 
rest and  take  into  custody  the  named  defend- 
ant. Pen.  Code,  S  1427.  The  faUnre  to  serve 
a  warrant  Issued  by  a  recorder's  court,  it  ap- 
pears, would  be  disobedience  of  a  lawful  or- 
der of  the  court,  and  hence  a  contempt  there- 
of, for  which  the  officer  so  disobeying  might 
be  punished  as  provided  by  law.  Code  <3t. 
Proc.  I  906,  Bubd.  S. 

[2-S]  An  officer  whose  duty  it  is  to  serve 
process  is  bound  to  serve  the  same  when  such 
process  Is  regular  on  its  fac&  Process  Is 
said  to  be  regular  on  Its  face  when  It  pro- 
ceeds from  a  court,  officer,  or  body  having 
authority  of  law  to  issue  process  of  that  na- 
ture, and  which  Is  legal  in  form,  and  con- 
tains nothing  to  notify  or  fairly  ai^nrlse  any 
one  that  it  is  Issued  without  authority. 
Thompson  v.  Laughlin,  91  Cal.  813,  27  Pac. 
752;  Brlchman  v.  Roea,  67  Cal.  601,  8  Pac. 
816;  19  Cyc.  843  ;  2  Oooley  on  Torts,  p. 
1480;  section  4168,  PoL  Code.  When  lack 
of  authority  Is  apparent  the  officer  la  not 
only  Justified,  but  it  la  his  duty,  not  to  serve 
the  illegal  process;  and,  if  he  does  s(^  It  Is 
at  his  peril.  The  only  ground,  ttierefore,  up- 
on which  an  action  can  be  predicated  against 
an  officer  for  executing  process  Is  where  the 
lack  of  auUiority  for  its  issuance  la  apparent 
on  its  face.  It  may  be  that  in  an  action  for 
false  lmpris<mment  the  mere  allegation, 
standing  alone,  that  the  plaintiff  had  been 
Imprisoned  without  warrant  or  autborit7  and 
against  his  will,  would  be  a  suffi<dent  state- 
ment of  a  cause  of  action;  but  where,  as 
here,  the  complaint  shows  that  the  impr^on- 
ment  was  made  under  a  warrant,  It  is  the 
duty  of  the  plaintiff  to  set  out  in  his  com- 
plaint the  fact  that  such  warrant  was  ir- 
regular on  its  face.  Barker  t.  Anderaon,  81 
Mich.  508,  45  N.  W.  1108;  19  Oyc  867;  Bar- 
field  T.  Turner,  101  N.  a  867,  8  S.  B.  115. 
Every  all^tlon  In  the  complaint  in  the  pres- 
ent case  may  be  true,  and  yet  it  may  be 
equally  true  that  the  arr^  of  the  plaintiff 
was  upon  a  warrant  regular  upon  Its  ftu». 

For  the  reasons  stated,  the  judgment  ap- 
pealed from  is  affirmed. 


NEWELL  T.  SUPERIOR  COURT  OP  CALI- 
FORNIA IN  AND  FOR  LOS  ANGELES 
CDUNTT  et  aL    (Civ.  1710.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  May  6,  1915.) 
1.  Mandahds  ^=961— Estbt  ow  Ftsal  Juno- 

MENT— DrVOBCB. 

Under  Civ.  Code,  |  182,  providing  Oat 
final  judgment  in  a  divorce  acuon  may  be  enter- 
ed by  the  court  after  the  expiration  of  one  year 
from  the  entry  of  the  interlocutory  judgment, 
on  motion  of  either  party  or  upon  its  own  mo- 
tion, the  writ  of  mandate  may  issue  at  the  in- 
stance of  the  plaintiff  to  require  that  the  court 
grant  a  final  decree  after  one  year  from  the  en- 
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try  of  an  interloentory  decree' from  which  no  ap- 
peal has  been  taken. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  fi§  9&-100;  Dec.  Dig.  «S9D1.) 

2.  DiVOBCE   «=»170  —  "Intbbloootobt  Db- 

CBEE"— Effect. 

The  function  of  an  "interlocutory  decree" 
includes  not  only  the  establiahment  -of  the  par- 
k's right  to  a  divorce,  bat  also  Includes  the 
hearing  and  final  determination  of  the  rights 
of  the  parties  as  to  property,  or  matter  of 
provision  for  the  wife's  support,  and,  if  no  ap- 
peal ia  taken,  such  decree  becomes  final  with 
respect  to  the  adjudged  right  to  divorce  and  ai 
to  auch  property  rights. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  552,  653;  Dec.  Dig.  «s>170. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Interlocutory  Decree.] 
8.  Mandamus  «=»51— Entbt  or  JuDaHBNT— 

DiVOBCK— InTEBLGOUTORT  AND  VZIfAI.  Dx- 
OB£E— STATUTB0. 

Under  Civ.  Code,  |  132,  providing  that  aft- 
er a  year  from  the  entry  of  an  interlocutory 
judgment  the  court,  on  motion  of  either  par^ 
or  upon  its  own  motion,  may  enter  a  final  decree 
of  divorce,  and  that,  if  an  appeal  is  taken,  final 
judgment  shall  not  be  entered  until  such  ap- 
peal has  been  finally  disposed  of,  and  not  then 
u  the  judgment  has  been  reversed,  a  writ  of 
mandate  would  not  He  to  compel  the  judge  of 
the  superior  court  to  enter  a  final  decree  of  di- 
vorce after  one  year  bom  the  entry  of  the  inter- 
locutory judgment,  where  an  appeal  fnun.  the 
interlocutory  judgment  was  pending. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  ff  9S-100;  Dec  Dig.  «9S1.] 

Petltton  by  Win.  T>.  Newell  for  writ  of 
mandate  against  the  Svpertor  Oourt  of  the 
State  of  Gallfomla  in  and  for  thie  Ooonty  of 
hoa  Angeles  and  Gbaa.  Honio^  Judge  there- 
of. Petition  dented,  and  iwoceedlng  dl»- 
mlssed. 

Earl  Curtis  Peck,  of  Los  Angeles,  for  peti- 
tioner. Prank  P/  Dfritierty,  of  Los  Angeles, 
for  respondents. 

f   CONRET,  P.  J.  The  petitioner  has  applied 
Ite  this  court  for  a  writ  of  mandate  to  compel 
/the  entry  of  a  final  decree  of  divorce  In  an 
/  action  wherein  Kate  El  Newell  Is  plaintiff 
/  and  the  petitioner,  William  D.  Newell,  ts  de- 
(  fendant  On  the  18th  day  of  November,  1912, 
in  the  superior  court  of  Los  Angeles  county, 
an  Interlocutory  judgment  was  entered  In 
said  action  whereby  It  was  determined  that 
the  plaintiff  was  entitled  to  a  divorce,  and  it 
was  ordered  that  the  defendant  pay  to  the 
plaintiff  a  certEiln  monthly  allowance  for  her 
maintenance  and  support  until  the  further 
order  of  the  court    Immediately  thereafter 
the  defendant  appealed  to  the  Supreme  Court 
/from  that  portion  of  the  Interlocutory  decree 
[which  provided  for  the  maintenance  and  sup- 
port of  the  plaintiff.   That  appeal  1b  pending 
{n  this  court  pursuant  to  an  order  of  transfer 
from  the  Supreme  Court, 

in  response  to  an  alternative  writ  issued  in 
this  proceeding,  the  respondent  Judge  of  the 
superior  court  states  that,  on  the  30th  day 
of  November,  1914,  he  denied  the  motion  of 
petitioner  for  entry  of  a  final  decree  of  di- 
vorce In  B^d  action,  and  that  anch  denial  was 


on  the  ground  that  an  (^peal  from  the  inter- 
locutory decree  of  divorce  waa  at  that  time 
pending  and  undetermined. 

[1  ]  It  is  settled  that  after  the  expiration 
of  a  year  fromi  the  entry  of  the  interlocutory 
decree  In  a  divorce  action,  and  where  no  ap- 
peal has  beeh  taken,  the  writ  of  mandate 
may  issue  at  the  instance  of  the  plaintiff  to 
require  that  the  court  grant  the  final  decree. 
Claudius  T.  MelTln,  146  Cal.  267,  79  Pac.  897. 
For  the  purposes  this  decislw  we  will  as- 
some  that  the  same  rule  existe  In  favor  of  the 
defendant  against  whom  the  decrea  of  divorce 
has  be«i  granted;  although  tt  is  somewhat 
anomaloos  that  the  wrongdoer  In  an  actkm 
in  equity  should  be  permitted  to  demand  af- 
firmative relief  and  compel  the  court  to  visit 
upon  him  the  I^ral  consequences  of  his  wrong- 
ful acts.  It  is  nevertheless  true  that  the 
Code  has  provided  Qiat  the  final  decree  may 
be  entered  by  the  court  "on  motion  of  either 
party,  or  upon  Its  own  motion.'*  ClT.  Code,  { 
132.  But  It  Is  also  provided  tn  the  same  sec- 
tion that: 

"If  any  appeal  is  taken  from  the  interlocutory 
judgment  or  motion  for  a  new  trial  made,  finu 
judgment  shall  not  be  entered  until  such  mo- 
tion or  appeal  has  been  finally  disposed  of,  nor 
then,  if  the  motion  has  been  granted  or  judg- 
ment reversed." 

[2]  It  has  been  determined  that  In  a  di- 
vorce action  under  the  provisions  of  our  Code 
the  function  of  an  Interlocutory  decree  In- 
cludes not  only  the  establishment  of  the  right 
of  a  party  to  a  dlrorce,  but  Includes  also 
the  hearing  and  final  determination  of  the 
rlghte  of  the  parties  as  to  property.  Any 
disposition  of  property  rights  made  in  connec- 
ftion  with  the  hearing  of  the  principal  cause 
jof  action  Is  regularly  Included  In  and  be- 
[comes  a  part  of  the  interlocutory  decree.  If 
no  appeal  be  taken,  such  decree  becomes  final 
with  respect  to  those  property  rights,  as  well 
as  with  respect  to  the  adjudged  right  to  a 
divorce.  Huneke  v.  Huneke,  12  Cal.  App.  199, 
203,  107  Pac.  131;  Perelra  v.  Perelra,  166 
CaL  1,  103  Pac.  488,  23  L.  R.  A.  (N..  S.)  880, 
134  Am.  St.  Rep.  107.  Necessarily  the  same 
consequence  follows  where  the  court  takes 
Into  consideration  and  Includes  In  Its  Inter- 
locutory decree  the  matter  of  provision  for 
the  support  of  the  wife. 

[S]  In  the  present  case  there  Is  an  Inter- 
locutory judgment  which  has  become  final 
with  reGi»ect  to  the  plalntUTs  right  to  a  di- 
vorce, but  Is  subject  to  a  pending  appeal  af- 
fecting the  provisions  made  therein  for  the 
support  of  the  plaintiff.  Until  the  determina- 
tion of  that  appeal  the  superior  court  Is  not 
In  a  position  to  know  .whether  It  will  be  re- 
quired to  ipake  some  other  and  different  or- 
der affecting  a  matter  closely  ccmnected  with 
the  granting  of  the  divorce.  "There  Is  no 
doubt  that  a  superior  court  may  be  compelled 
by  mandamus  to  proceed.  In  regular  course, 
to  the  trial  of  a  cause,  when  without  any 
legal  reason  It  flatly  refuses  to  do  so.  But 
the  writ  can  be  used  for  this  purpose  only 
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when  the  action  of  the  lower  court  Is  a  plain 
refusal  to  pei-form  a  clear  duty  which  the 
law  specially  enjoins;  and  tne  party  Invoking 
Its  aid  must  show  a  case  where  the  duty  of 
the  court  to  do  the  thing  asked  Is  pure  and 
simple,  and  unmixed  with  discretionary  pow- 
er or  the  exercise  of  Judgment"  Tomkin 
y.  Harris,  90  Cal.  201^  27  Pac.  202.  The  pro- 
tlBlon  contained  In  section  132,  Civil  Code, 
postponing  the  entry  of  final  judgment  until 
after  final  disposition  of  any  appeal  from  the 
Interlocutory  Judgment,  was  adopted  In  recog- 
nition of  the  fact  that  In  granting  a  divorce 
the  court  has  a  Tnrlety  of  duties  to  perform 
affecting  the  property  rights  of  the  parties 
and  the  future  welfare  of  those  parties  and 
their  children;  and  it  was  deemed  advisable 
that  In  such  cases  all  of  those  matters,  as 
far  as  possible,  should  be  finally  adjusted  In 
connection  with  the  granting  of  a  divorce. 

The  application  of  petitioner  for  a  peremp- 
'tory  writ  of  mandate  Is  denied,  and  the  pro- 
ceeding is  dismissed. 

I  concur:   JAMES,  J. 

I  concur  In  the  Judgment:  SHAW,  J. 


PEOPLE  T.  MALHOOAT.    (Cr.  378.) 
fpistrict  Court  of  Appeal,  Second  District, 
California.    May  7,  1915.) 

1.  Criminal    Law  «=»935— TEiaii— Mohom 
FOB  New  Trial. 

In  passing  on  accused's  motion  for  a  new 
trial,  the  trial  court  must  determine  whether 
there  was  evidence  sufficient  to  support  the 
conviction. 

[Ed.  Note.~For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  §§  2193,  2194,  2297.  2298, 
3068;  Dec.  Dig.  ^=»935.1  ^ 

2.  Cbiuinai.    Law    ^^35  —  TBUii— New 
Tbial. 

The  coart  should  not  grant  a  new  trial 
where  the  verdict  rests  upon  substantial  evi- 
dence ;  matters  of  fact  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8|  2103,  2194,  22»7,  2298,  3068; 
Dec.  Dig.  <S=>U3&.j 

8.  Criminal  Law  «=»115d— Appeal— Discke- 

TiON  or  Court. 

An  order  granting  or  refusing  a  new  trial 
will  not  be  disturbed  unless  an  abuse  of  the 
eonrfs  discretion  appears. 

[Ed.  Note. — For  other  cases,  see  CrimlQal 
Law,  Gent  Dig.  ||  S067-S071;  Dec.  Dig. 
1156.] 

4.  Cbiuinai.    Law-  «=9113^Appbal— Re- 
view. 

In  reviewing  the  denial  of  accused's  mo- 
tion for  a  new  trial,  statements  made  by  the 
lower  court  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jl  2587,  2653.  2986-2998, 
3056,3067-3071;  Dec  Dig.  «s>U34.] 

6.  Witnesses  ^=3380— Exaiohatzok— OBoss- 

esamination. 

Where  the  state  was  taken  by  surprise,  it 
may  crosa^xamine  its  own  witness  to  show 
that  the  witness  had  on  a  previoas  occasion 
made  statements  differiiw  from  bis  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1210-1219;  Dec.  Dig.  «s>3S0.] 


6.  WiTNEsafcs  4S3277— OEoea-ffiiAiaifATioH 

— Scope. 

Where  accused's  counsel  broogbt  out  that 
he  was  married,  it  was  not  error  for  the  dls* 
trict  attorney  to  cross-examine  accused  aa  to 
the  name  under  which  he  was  married,  though 
accused  tendered  the  marriage  license,  which 
was  refused  by  the  prosecutor. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  $§  925,  979-988;  Dec.  IMg.  «=>277l 

7.  Homicide  <^109— Uct  of  Dkadlt  Weap- 
ons—Riobt  OF  Accused. 

The  rights  of  a  police  officer  to  shoot  In 
selt-defeuse  to  protect  himself  from  assaalt  are 
no  greater  or  less  than  those  of  a  private  citl- 
aen. 

[Ed.  Note.— For  other  cases,  sea  Homtdde^ 
Cent  Dig.  K  138,  139;  Dec.  Dig.  <Bal09L] 

8.  HoMioiDd  4=^116— Sblp-Defense— Right 

OP. 

Where,  as  a  reasonable  man  under  all  the 
circumstances,  accused  was  justified  In  believ- 
ing that  an  assault  was  about  to  be  committed 
on  him  which  would  inflict  great  bodily  harm, 
he  may  shoot  his  apparent  assailant 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Cent  Dig.  i|  158-16S;  DeoTDig.  ^U6J 

Appeal  from  Superior  Oonrt;  San  Diego 
Ckranty ;  W.  A.  Sloane,  Judge. 

Bd  Malllcoat  was  convicted  of  murder  in 
Qie  second  d^p:e^  and  fKna  the  JadgmMit 
and  an  order  denyii^  a  new  trial,  he  ap- 
peals. Affirmed. 

L  B.  Dadmun,  of  San  Di^,  for  appe- 
lant U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Att7>  <3en.f  'or  the  People. 

JAMES,  J.  Appellant  was  ooDvlcted  of 
the  crime  of  murder  of  the  second  degree^ 
and  sentenced  to  serve  a  term  of  ten  years 
in  the  penitentiary.  He  a^ieals  from  the 
judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

In  August,  1914,  four  privates  In  the  ma- 
rine corps  of  the  United  States  governmrat 
went  from  their  post  on  North  Island,  in 
San  Diego  county,  to  the  dty  of  San  IWego. 
They  arrived  In  the  latter  city  during  the 
course  of  the  afternoon  and  spent  their  time 
variously  at  certaiu  saloons  and  other  re- 
sorts. By  the  hour  of  11  o'clock  In  the  eve* 
ntng  they  had  Imbibed  considerable  liquor, 
but  so  far  as  the  evidence  shows,  were  not 
greatly  intoxicated.  "N\'hlle  enjoying  them- 
selves in  one  of  the  saloons  which  they  visit- 
ed, they  were  approached  by  a  civilian  who 
was  intoxicated  and  who  desired  to  make  one 
of  their  party.  A  marine  named  Brlnton,  be- 
ing one  of  the  four,  testified  that  he  took 
charge  of  the  civilian  and  led  him  away,  in- 
tending to  take  bXm  to  his  room.  While  on 
the  street,  and  while  conducting  the  civilian 
therealong,  he  was  stopped  by  appellant,  who 
was  a  special  police  officer  engaged  as  a 
chauffeur  for  the  police  department  of  the 
city  of  San  Diego.  Some  articles  from  the 
pockets  of  the  civilian  were  in  the  bands  of 
Brinton  at  that  time,  Brlnton  claiming  that 
the  civilian  had  handed  them  to  him,  while 
the  defendant  in  his  testimony  said  that  be 
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bad  obserred  firtntoD  tafclng  the  articles 
from  the  pockets  of  tbe  Intoxicated  man. 
At  any  rate,  Brinton  was  required  by  appel- 
lant to  cease  conducting  the  civilian  farther, 
end  the  latter  was  left  In  charge  of  appel- 
lant, while  Brinton  returned  to  the  saloon 
and  rejoined  his  companions.  After  dispos- 
ing of  the  civilian,  appellant  was  proceeding 
on  his  way  toward  the  police  station,  when 
he  was  overtaken  by  the  four  marines.  Ap- 
pellant testified  that  the  marines  came  run- 
ning after  him,  while  Brlnton's  testimony 
was  that  It  was  time  for  them  to  catch  their 
boat  for  North  Island,  and  that  they  were 
traveling  np  the  street  for  the  purpose  of 
reaching  the  ferryi  Two  of  the  marines, 
Brinton  and  a  man  named  Collier,  were  In 
front,  and  several  paces  behind  them  came 
the  two  remaining  men  of  the  squad.  Brin- 
ton and  Collier  approached  within  a  distance 
sometimes  stated  In  the  testimony  as  being 
about  16  feet  of  appellant,  who  turned  and 
observed  them.  From  this  point  In  the  nar^ 
ratlve  of  the  occurrence  there  is  some  con- 
flict between  the  testimony  given  for  the 
prosecution  and  that  of  the  defendant.  The 
marine  Brinton  testified  that,  as  they  got 
within  about  16  feet  of  appellant,  the  latter 
drew  his  gun  and  that  Cblller  said  to  him, 
"I  ain't  afraid  of  your  old  gun";  that  at 
that  mom^t  appellant  fired  a  shot  from  bis 
revolver  and  GoUler  dropi>ed  to  the  sidewalk 
with  a  bullet  through  his  abdomen,  from 
whidti  wound  he  shortly  thereafter  died.  The 
appellant's  testimony  was  to  the  effect  that 
the  foremost  men  advanced  upon  him  In  a 
threatening  manner,  with  arms  upraised  in 
a  fighting  attitude,  and  that  those  In  the  rear 
were  nmnliig  np  at  the  same  time,  and  that, 
believing  that  he  was  about  to  be  mobbed, 
be  fired,  with  the  effect  noted.  There  was 
testimony  of  another  witness  that  Immedi- 
ately after  the  shooting  appellant  was  heard 
to  say:  "If  any  more  fools  with  me  I  will 
shoot  them,  too."  There  was  also  testimony 
as  contradicting  that  of  appellant  wherein  he 
said  that  the  men  were  advancing  upon  him 
In  a  threatening  manner ;  this  testlmouy  was 
that  the  marines  were  not  so  dolnf,  but  had 
their  hands  at  their  sides. 

[1  -4]  Counsel  first  argues  that  It  was  error 
for  the  court  to  doiy  appellant's  motion  for 
a  new  trial  because  the  evidence  was  InsufiB- 
dent  to  support  the  verdict,  and  he  asserts 
the  trial  Judge  stated  It  as  his  opinion  that 
a  different  verdict  should  have  been  render- 
ed. He  states  that  it  requires  an  agreement 
of  13  men  to  make  a  verdict  of  guilty  effectu- 
al, namely,  the  12  Jurors  In  the  box  and  the 
Judge  on  the  b^ncb,  and  that  a  verdict  re- 
turned by  the  Jury  must  be  set  aside  and  a 
a  new  trial  granted  unless  the  court  wholly 
agrees  with  the  Jury  as  to  Its  conclusion. 
The  trial  Judge,  In  passing  upon  a  defend- 
ant's motion  for  a  new  trial  In  a  criminal 
case,  is  called  upon  to  determine  whether 
there  la  evidence  sufficient  to  support  the 
verdict  All  questions  of  fact  being  prima- 


rily for  the  Jury,  this  Judgment  of  the  court 
is  not  to  be  exercised  In  such  a  captious  and 
overcritlcal  way  as  to  nullify  a  verdict 
which  rests  upon  substantial  evidence  given 
by  credible  witnesses,  and  the  mere  intima- 
tion of  the  trial  Judge  that,  had  he  been  a 
Jurj'man,  he  probably  would  have  voted  for 
an  acquittal.  Is  not  sufficient.  The  Judge 
should,  in  order  to  warrant  an  order  for  a 
new  trial  to  be  made,  believe  that  the  ver- 
dict is  not  sustained  by  the  evidence  and 
that.  If  allowed  to  stand,  it  would  result  in 
unjust  punishment  being  Infilcted.  So  be- 
lieving. It  becomes  his  Imperative  duty  to  or- 
der a  new  trial.  An  order  made  either  grant- 
ing or  denying  such  new  trial  will  not  be 
disturbed  unless  an  abuse  of  discretion  is 
made  manifest.  People  v.  Knutte,  111  Oal, 
453,  44  Pac.  106 ;  People  v.  Chew  Wing  Gow, 
120  Cal.  208,  52  Pac.  6B7;  People  v.  Tapla, 
131  CaL  647,  63  Pac.  1001;  People  v.  El- 
more, 167  Cal.  205, 13S  Pac  989.  It  Is  urged 
here  that  from  the  remarks  made  by  the 
trial  Judge  at  the  time  the  ruling  on  the  mo- 
tion for  a  new  trial  was  entered  be  was  of 
the  view  that  the  verdict  as  rendered  was 
Improper.  The  argument  of  the  Judge  as 
showing  the  reasons  which  Impelled  him  to 
make  the  order  complained  of  is  not  proper 
to  be  considered  here.  People  v.  Tapla,  su- 
pra. But,  were  we  authorized  to  examine  In- 
to the  argument  so  expressed,  nothing  can  be 
found  therein  Inconsistent  with  the  view  that 
the  Judge  concluded  that  the  verdict  found 
sufficient  support  In  the  evidence.  The  Judge 
In  one  part  of  his  statement  expressly  de- 
clared that  there  was  evidence  sufficient  to 
warrant  all  of  the  findings  of  the  Jury,  and 
with  that  conclusion  no  fault  can  be  found, 
if  the  entire  record  of  the  evidence  Is  eiam- 
ined. 

[S]  Complaint  Is  next  made  because  the 
district  attorney  was  allowed  to  cross-exam- 
ine the  witness  introduced  on  behalf  of  the 
prosecution  In  an  attempt  to  show  that  this 
witness  had  made  statements  differing  from 
those  given  In  his  testimony  on  a  prior  occa- 
sion. On  the  ground  that  he  was  surprised 
by  the  testimony  of  the  witness,  the  district 
attorney  wa's  allowed  considerable  latitude  In 
the  direction  suggested.  This  witness  was 
a  police  officer  who  assumed  to  relate  a  state- 
ment made  by  the  deceased  as  a  dying  dec- 
laration. He  testified  that  when  asked  why 
the  defendant  had  shot  him  deceased  had 
said:  "He  had  some  trouble  with  a  friend  of 
mine."  This  statement  was  considered  Im- 
portant as  showing  knowledge  on  the  part  of 
deceased  that  there  had  been  trouble  between 
defendant  and  the  marine  Brinton  prior  to 
the  time  of  the  meeting  on  the  street  when 
the  shooting  occurred.  The  district  attorney 
announced  that  he  was  surprised  by  the 
statement  of  the  witness,  and  proceeded,  with 
the  permission  of  the  court,  to  ask  leading 
questions  to  show  that  this  witness  in  the 
office  of  the  district  attorney,  when  be  relat- 
ed the  statement  mads  by  oie  dooeased,  had 
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failed  to  mention  that  tbe '  latter  bad  said 
that  appelhmt  had  had  trouble  -with  his  (de- 
ceased's) fiiend.  The  matter  of  permitting 
this  cross-examination  of  tbe  state's  witness 
by  tbe  district  attomer  was  one  within  tlie 
discretion  of  the  court,  and  it  does  not  ap< 
pear  that  this  discretion  was  abused.  There 
was  snfflfdent  to  show  tjiat  the  witness  was 
Inclined  to  be  favoratde  to  tbe  dtiEense,  and 
also  to  show  that  the  district  attorney  was 
surprised  by  tbe  statement  made  which  has 
been  quoted.  Counsel  dtes  seraral  authori- 
ties  In  support  of  his  proposition  that  re- 
Tendble  error  was  committed  In  this  regard, 
but,  when  we  apply  those  decisions  to  the 
facts  exhibited  by  this  record,  tiiey  do  not 
sustain  the  contention  made.  In  one  of  the 
cases,  People  t.  Creeks,  141  CaL  629,  7fi  Paa 
101,  It  Is  said: 

"Where  a  witnesB  called  by  a  party  has  sim- 
ply failed  to  testify  to  all  that  par^  expected 
or  desired,  but  has  not  given  testimony  airaiast 
him,  it  is  not  permissible  for  the  party  callinff 
him  to  prove  that  sudi.witQess  had  previonsiy 
made  statements  which,  if  sworn  to  at  tbe  trial, 
would  tend  to  make  out  his  case." 

Here  Langford  did  testify  to  matter  which 
was  "against"  the  prosecution.  Clearly  In 
that  case  It  was  proper  fi>r  the  district  at- 
torney to  show  that  he  had  made  contrary 
statements  or  had  failed  to  Incdude  In  an  ap- 
paroitly  full  statomrait  theretofore  made  the 
Importont  sentence  whldi  bad  been  added  In 
bis  testimony.  - 

[I]  The  objection  that  the  dlstrli^  attor- 
ney ai^ed  im:jrL^r  gnestlona  of  the  defend- 
ant cm  cross-ezaminatim  and  was  so  guilty 
of  mlsc(Hiduct  in  our  rlew  has  no  merit  The 
matter  pointed  out  referred  to  tbe  cross-ex- 
amination wherein  the  district  attorney  in- 
Quired  of  the  defendant  as  to  what  name  he 
had  been  married  under.  On  direct  examina- 
tion defendant's  counsel  had  brought  out  the 
fact  that  tbe  defendant  was  married,  and  the 
district  attorney  followed  this  up  by  inquir- 
ing as  to  when  and  where  and  under  what 
name  defiant  had  been  married.  Defend- 
ant's counsel,  while  the  district  attorney  was 
cross-examining,  tendered  the  certificate  of 
marriage,  which  was  not  accepted  Iqr  the 
prosecutor.  Presumably  the  certificate  of 
marriage  showed  the  name  tbe  defendant 
had  used  at  tbe  time  tiiat  ceremony  was  per- 
formed, and,  if  It  did  80  show  it,  then  cer- 
tainly there  could  have  been  no  error  in  re- 
quiring the  defendant  himself  to  state  the 
ftict  upon  the  witness  stand.  His  counsel 
made  an  express  tender  of  the  marriage  cer- 
tificate, and,  even  though  his  objection  to 
the  qu^tlon  asked  calling  for  the  name  used 
was  well  token.  Us  offer  to  show  that  name 
by  the  certificate  amounted  to  a  waiver  of 
the  objection. 

The  strictures  passed  by  the  district  at- 
torney in  his  argument  upon  the  attltode 
and  conduct  of  the  police  department  re- 


specting the  prosecution  of  apptiOant  were 
severe,  and,  as  the  trial  Judge  remarked, 
ml^  well  have  been  omitted.  However,  we 
have  examined  carefully  the  assignments  of 
error  predicated  upon  the  ground  of  that  of- 
fi^laTs  misconduct  and  do  not  feel  tliat  a  re* 
versal  is  warranted  on  aooonnt  thereof. 
There  were  suggestions  made  throughout  the 
trial,  having  scone  import  in  that  direction, 
which  Indicated  that  the  police  department 
felt  an  Interest  in  the  defense  of  appellant 
as  a  fellow  police  of&cet,  and  it  was  for  the 
Jury  to  determine  whether  tiie  dlrtrict  attw- 
n^s  ocmciuslons  were  Justified  upon  ttie 
whole  evidence. 

[7]  The  court  by  Its  Insbructlfflia  seems  to 
have  covered  the  case  fully  and  carefully, 
and  to  have  stated  all  of  the  prwoaitions  of 
law  applicable  to  the  charge  and  tbe  evi- 
dence. It  was  proper  for  the  Jury  to  be  In- 
structed that  a  police  officer  had  do  greater 
nor  less  rl^t  than  a  private  dtlsen  to  use 
a  deadly  weapon  nndw  the  drcumstances 
disclosed  by  the  evidence^  On  bdialf  of  the 
defendant  it  was  proper  fbr  tbe  Jury  to  be 
advised  that  a  police  offion:  had  as  mwiti 
right  to  defend  hlms^  as  a  private  dttxcn, 
and  on  behalf  of  Hie  prosecution  it  was  prop* 
er  that  the  Jury  should  be  advised  that  be- 
cause def  fflidant  was  a  polloe  officer  he  would 
not  be  Justified  in  acting  upon  lessM:  provO' 
cation  In  using  his  weapon  to  kill  than  would 
a  private  individual. 

[1}  We  can  see  no  force  In  the  criticism  ot 
the  instruction  which  detailed  the  right  of  a 
person  threatened  with  great  bodily  harm  at 
the  tiands  of  another  to  use  a  deadly  weapon 
in  repelling  his  aasailanL  That  def^dant 
had  the  right  to  act  upon  ai^>earaDce&  and 
shoot  his  assailant  if ,  as  a  reasonable  man, 
under  all  of  the  circumstances,  he  was  Justi- 
fied in  believing  that  an  assault  was  about 
to  be  committed  which  would  inflict  upon 
him  great  bodily  harm,  was  fully  expressed 
In  tbe  Instructions.  The  Jury  resolved  the 
facte  against  the  appellant  imder  the  evi- 
dence, and  we  agree  with  the  trial  Judge  In 
the  statement  made  at  the  time  the  motion 
for  a  new  trial  was  denied,  when  he  said  that 
there  was  plenty  of  room  under  the  evidence 
for  tbe  jury  to  reach  the  conclusion  that  ap- 
pellant was  not  justified,  as  a  reasonable 
man.  In  believing,  at  the  time  he  fired  the 
shot  which  killed  Collier,  that  he  was  about 
to  suffer  great  bodily  injury  at  the  bands  of 
the  four  marines. 

From  a  careful  examination  of  the  whole 
record  it  appears  that  appellant  has  had  a 
fair  trial.  The  verdict  and  judgment  should 
not,  therefore,  be  disturbed.  ~ 

The  Judgment  and  order  denying  to  ap- 
pellant a  new  trial  are  affirmed. 

We  concur:  CONRET,  P.  X;  SHAW,  J. 
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PEOPLB  T.  KEEO  et  aL    (Cr.  387.) 
(Diotrict  Court  of  Appeal,   S«C0Dd  I>istrlct, 
California.   Ma?  «,  191K.) 

1.  BUBOLABT    «=:>42— BVIDBNOK-iPOSSESBIOK 

or  Stolen  Pbopbbtt. 

In  a  prosecution  under  an  information 
ebarsing  burglary  in  entering  a.  room  with  In- 
tent  to  commit  larceny,  defendant's  ooexplained 
poBB Marion  of  Btolent  property  was  not  of  itself 
aafficteut  to  josti^  a  conviction,  thou^  admia- 
sible  as  a  circumstance  on  the  issue  of  guilt. 

ncd.  Note. — For  other  cases,  see  Burglary, 
Cent.  I>ig.  SS  80,  104-107 ;  Dec.  JAg.  «=»l2.] 

2.  BuBOLABT  e=93— Elembnts—Intent. 

In  a  proseeution  for  bui^lary  in  the  first 
degree  under  an  Information  charging  burglary 
In  altering  a  certain  room  with  intent  to  com- 
mit larceny,  the  intent  was  a  primary  and 
essential  element  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  S3  24-27 ;  Dec  Dig.  «=»3.I 

3.  G&iuiKAL  Law  4s3»ll86— Misconduot  or 

FBOSEOUTXna  AnOENn— BXTEBSIBXiB  Sb- 
BOB. 

Const  art  6,  |  4^,  provides  that  a  new 
trial  shall  not  be  grantM  unless  the  court  shall 
be  of  opinion  that  the  error  complained  of  has 
resulted  in  a  miscarriage  of  justicew  Fen. 
Code,  I  l^S,  provides  that  accused  cannot 
be  compelled  to  be  a  vitness  against  himself, 
and  that  his  refusal  to  testify  shall  not  preju- 
dice him  nor  be  used  against  him  at  the  trial. 
In  a  prosecution  for  burglair,  the  distriet  at- 
torney in  argument  suggested  that  defendants 
bad  failed  to  explain  their  possession  of  the 
stolen  goods,  and,  after  the  court  had  stated 
that  defendants  did  not  have  to  testify,  again 
referred  to  the  fact  that  it  was  in  their  power 
to  explain  such  poaseaston.  HM,  that  tkt  dis- 
trict attorney's  conduct  deprived  defendants  of 
a  Bubstantiai  right  and  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  S2Ut-3^,  8221,  82S0; 
Dec.  Dig.  *=»118«.1 

Appeal  from  Superior  Oonrt,  Ban  IHego 
County;  W.  A.  Sloane,  Jadg& 

Angelo  Eeko.  and  Roberto  Babies  were 
CDDTicted  of  burglary  In  tbe  first  degree,  and 
from  tlie  jndgmoit  and  from  an  order  deny- 
ing tb^  modm  tor  a  new  trial,  tliey  ai^peal. 
Judgment  and  order  reversed. 

B.  U  Johnson  and  A.  U  Dtnn,  both  of 
San  DlegD,  for  appellants.  U.  S.  Atty. 
Gen.,  and  Robert  M.  Olarle,  Dept.  Atty.  Oen., 
for  tbe  People. 

OONRinr,  P.  J.  The  defendants  hare  been 
convicted  of  the  crime  of  burglary  in  the 
first  degree  pursuant  to  an  information  charg- 
ing them  with  that  crime  in  having  entered 
a  certain  room  with  intent  to  commit  larceny. 
They  appeal  from  the  judgment  and  ttom  an 
order  denying  their  motion  for  a  new  trial. 

[1]  It  Is  contended  on  behalf  of  the  appel- 
lants that  there  Is  no  evidence  which  tmded 
to  connect  them  with  the  commlssltm  at  the 
offense  charged,  except  the  mere  fact  that 
each  of  them  weis  found  in  possession  of  a 
part  of  the  articlea  which,  according  to  the 
testimony,  had  been  stolen  from  the  room 
occupied  by  one  R.  F.  Holmes,  owner  of  the 
stolen  pr(q)»ty.  While  tbe  mere  possession 


of  stolm  propwty,  nn^plalned  by  the  de- 
fendant, Is  not  of  Itself  and  standing  alcme 
aufflclent  to  justify  a  conviction  of  burglary, 
even  If  it  be  shown  to  a  moral  certainty  and 
b^Mid  a  reasonable  doubt  that  by  e<Hne  one 
tbe  alleged  buitrlary  was  committed,  yet 
such  possession  of  stcAesi  property  Is  a  cir- 
cumstance which,  taken  In  connection  with 
other  incriminating  evidence  in  the  case,  nu^ 
be  considered  by  the  jury  In  determining  the 
question  of  the  guilt  or  Innocence  of  a  de- 
fendant so  charged.  People  v.  King,  8  Cal. 
App.  329,  96  Pac.  916.  Without  further  re- 
viewing the  facts,  It  is  sufficient  to  say  that 
each  of  these  defendants  was  found  in  pos- 
session of  part  of  the  stolen  property  under 
circumstances  which  might  have  justified  the 
Jury  In  concluding  that  they  were  the  guilty 
parties. 

[2]  The  court  Instructed  tbe  Jury  that: 

"The  questlMi  of  Intent  is  not  Involved  In  Oris 
ease,  for  the  reason  that  if  there  la  any  evidence 

against  these  defendants  safficient  to  convict  at 
all,  it  estabUshea  the  fact  of  a  larceny  having 
beoi  committed  in  connection  with  tbe  burglary. 
The  evidoice  if  it  disdoees  anything,  dlaclosea 
that  larceny  was  committed  by  whoever  entwed 
the  room  of  this  complaining  witness,  so  that 
no  question  of  intent  to  commit  larceny  Is  In- 
volved in  this  case,  or  at  least  the  intent  is  not 
necessary  to  be  shown  other  than  by  tbe  Vfir 
dence  that  the  larceny  was  In  fact  committed, 
so  that  the  question  for  you  to  deterroiae,  after 
determining  by  the  evidence  whether  or  not 
the  room  of  this  complaining  witness  was  en- 
tered and  his  goods  stolen  therefrom,  is  to  de- 
termine whether  or  not  these  defendants  or 
either  of  them  committed  the  larceny  and  bur- 
glary." 

The  foregcdng  Instruction  la  oToneooa  In 
its  declaration  that  the  question  of  Intent 
Is  not  Involved  in  the  case.  It  was  one  ot 
the  most  primary  and  essential  elements  In 
the  charge  against  tbe  defendants. 

[S]  It  is  urged  on  behalf  of  appellants  ttiat 
on  dcoount  of  mlscmduct  of  the  district  at- 
torney they  are  entitled  to  a  reversal  ot  the 
judgment  against  them.  In  our  fq;dnlon, 
Uils  craitentlon  ahonld  be  sustained.  The 
defendants  did  not  testis  In  their  own  be- 
half. Section  1323  of  the  Penal  Code  pro- 
vides that: 

"A  defNidant  In  a  criminal  action  or  proceed- 
ing cannot  be  compelled  to  be  a  witness  ^ingt 
himself.  *  *  *  His  neglect  or  refusal  to  be 
a  witness  cannot  in  any  manner,  pr^udke  blm 
nor  be  lued  against  him  on  the  trial  or  pro- 
ceeding." 

The  district  attorney  lo  bis  argnmoit  to 
the  Jury  soKcated  that  the  defendants  had 
failed  to  explain  why  th^  had  the  stolen 
goods  In  th^r  possession.  Counsel  for  de- 
fmdantB  objected  to  this  remark,  and  the 
court  responded: 

"They  don't  have  to  testify  in  the  case.  I 
think  what  counsel  refers  to  is  perhaps  the  rule 
of  law  in  reference  to  what  force  there  is  in 
the  possession  of  stolen  property  unexplained. 
The  jury  will  be  instruct^  that  the  defendants 
are  not  required  to  go  on  the  stand  themselves.** 

A  moment  later  the  dlatrict  attorn^  again 
referred  to  the  fact  that  it  bad  been  in  the 
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power  of  the  defendants  to  explain  how  they 
got  the  goods,  and  further  said: 

"They  had  opportunitr ;  all  they  had  to 
do  was  to  take  the  stand  and  tell  yoa;  that 
has  Dot  been  done.  Tliey  have  tn  that  way  refus- 
ed to  explain  to  you  circumstanceB  which  would 
justify  you  in  finding  them  not  guilty.   •   •   •  " 

Beferring  to  similar  flagrant  misconduct  of 
the  district  attorney,  the  court  of  appeal  in 
the  third  district  held  that: 

"In  the  face  of  bo  plain  a  provision  of  law, 
we  canoot  say  that  it  may  be  openly  violated 
without  prejudice  to  the  defendaot.  People 
T.  Morris,  3  Gal.  App.  6,  84  Pac.  465. 

Since  the  time  of  that  decision  the  people 
hare  adopted  section  4%,  art  0,  of  the 
Constitution,  designed  to  prevent  the  reversal 
of  judgments  or  the  granting  of  new  trials  on 
account  of  errors  in  matters  of  procedure — 
"unless,  after  on  examination  of  the  entire 
cause,  including  the  evidence,  the  court  shall  be 
of  the  opinion  that  the  errror  complained  of  has 
resulted  in  a  miscarriage  of  justice." 

In  the  case  at  bar  the  evidence  connecting 
d^endanta  with  the  crime  Is  merely  circum- 
stantial. While,  as  above  stated,  we  think  it 
was  suflJdent  to  support  the  verdict,  we  do 
not  helleve  that  it  was  so  far  conclusive  that 
the  judgment  should  be  sustained  In  the 
face  of  misconduct  in  the  trial  which  de- 
prived the  defendants  of  a  substantial  right 
guaranteed  to  them  by  law. 

The  jadgmmt  and  oxd&r  are  reversed. 

We  concur:  JAMBS,  J.;  SHA,W,  J. 


PEOPLSl  V.  LZEBA.    (O.  382.) 
(District  Court  of  Appeal,  Second  District 
California.    May  6,  1910.) 

1.  HOUCIDE  «=323&— iNFUOnoN   Of  FaXAL 

WpUNoa — Evidence. 

A  third  person  struck  decedent  on  the  left 
ride  of  the  head  with  a  beer  bottle,  causing  de- 
cedent to  fall  to  the  ground.  Immediate^ 
thereafter  accused  shot  decedent  five  times,  in- 
flicting wounds  sufficient  to  cause  death.  The 
coroner's  physician  who  examined  decedent's 
body  stated  that  the  immediate  cause  oi  death 
was  probably  a  fracture  of  the  skull,  and  that 
either  one  of  the  injuries  would  cause  death. 
AH  of  the  physicians  agreed  that  the  blow  might 
have  caused  instantaneous  death,  but  none  of 
them  insisted  that  it  necessarily  did  so.  Held 
to  authorize  the  jury  to  find  that  decedent  was 
alive  when  accused  fired  the  shots,  and  that  the 
effect  of  the  shots  was  to  hasten  death,  thereby 
authorizing  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $S  495-499;  Dec.  Dig.  <g=>23U.l 

2.  Homicide  <&=>305  —  Evidbhce— Insrsvc- 
noNS. 

Where  the  evidence  showed  that  accused 
was  present  when  a  third  person  struck  dece- 
dent a  fatal  blow,  and  that  accused  instantly 
shot  decedent,  inSicting  fatal  wounds,  and  the 
prosecution  showed  the  entire  transaction,  in- 
clodinx  the  acts  of  the  third  person,  inatruc- 
tiong  authorizing  a  conviction  of  accused  as  an 
accomplice  of  the  third  person  or  as  an  acces- 
sory were  proper,  thoufih  the  information  charg- 
ed accused,  in  the  ordinary  form,  with  murder, 
without  reference  to  the  act  of  the  third  person 
«r  the  means  by  which  death  was  produced: 
sittee,  undor  Pen.  Code.  I  31.  declaring  that  all 


persons  concerned  in  a  crime  are  principals, 
and  secti<Mi  971,  abrogating  the  distinction  be- 
tween accessory  before  the  fact  and  a  principal) 
and  between  principals  in  the  first  and  second 
degrees  in  felony  cases,  the  mere  fact  that  the 
information  charsed  accused  solely  as  a  princi- 
pal did  not  prevent  his  conviction  as  principal, 
though  he  acted  as  an  accomplice  or  accessory. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  {  6S7;  Dec  Dig.  «=9305.] 

a  Criminal  I<aw  «=>615  —  Ihsisuotiohs  — 

Ignoring  Evidence. 

A  requested  charge  which  ignores  and  ex- 
cludes from  the  consideration  oi  the  jnry  any 
evidence  is  properly  refused. 

[Ed.  Note—For  other  cases,  see  Criminal 
Daw,  Cent  Dig.  9S  1986;  Dec  Dig.  <e=» 

815.] 

4.  CfiTMiNAL  Law  *=»789— iHSiaucnoNs  — 
Beasonabu!  J}ovbt, 

Where  on  a  trial  for  murder  the  only 
doubt  that  could  have  been  produced  by  the 
evidence  as  to  the  cause  of  decedent's  death 
would  be  a  doubt  as  to  the  results  of  a  blow 
indicted  by  a  third  person  and  of  shots  flred 
by  accosed.  an  instmcdon  that.  If  there  was 
any  reasonable  doubt  as  to  what  caused  dece- 
dent's death,  accused  was  entitled  to  an  acquit- 
tal, was  properly  refused,  for  such  doubt  might 
have  existed  wltliont  entitling  accused  to  an 
acquittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  H  1846-1849,  1S51,  1880, 
1904^1922,  1960.  1967;  Dec  Dig.  «s»789.] 

Appeal  from  Superior  Cour^  L(»  Angeles 
County;  Frank  R.  WilUs,  Judge. 

Claudlo  Llera  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Aflirmed. 

Walton  J.  Wood,  Public  Defender,  and 
David  B.  Faries,  Deputy  Public  Defender, 
both  of  Los  Angeles,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  Robert  BL  Clarfc^ 
Deputy  At^.  Gen.,  for  the  People. 

CONREY,  P.  J.  The  appellant,  Llera,  hav- 
ing been  convicted  of  the  crime  of  murder  in 
the  second  degree,  was  sentenced  to  state 
prison  for  a  term  of  years.  Bis  appeal  Is 
from  the  judgment 

At  about  11  o'clock  on  the  night  of  June  7, 
1914,  the  deceased,  Teofllo  Oonzales,  was 
asleep  in  the  house  of  Alberto  Hernandez,  In 
the  county  of  Los  Angeles.  Several  members 
of  the  Hernandez  family  were  in  the  house 
and  all  had  retired  for  the  night.  At  this 
time  the  defendant,  together  with  Juan 
Ix>pez  and  Tomas  Estrada,  came  to  the 
house  and  knocked  at  the  door.  These  men 
were  followed  in  a  few  minutes  by  Mrs.  Her- 
mana,  who  lived  with  Lopez.  Shortly  after- 
ward, some  controversy  having  arisen,  these 
visitors  and  some  of  the  Hernandez  house- 
hold were  talking  together  near  the  house. 
Thereupon  Teofllo  Gonzales,  roused  from 
sle^p  by  the  disturbance,  came  out,  and  as  be 
came  out  he  asked,  "What  is  the  difficulty?" 
Juan  Lopez  replied,  "Whatever  you  want,** 
and  at  the  same  time  struck  Gonzales  on  the 
left  side  of  the  head  In  the  temporal  region 
with  a  beer  bottle.  Gonzales  fell  backward 
to  the  ground,  and  immediately  thereafter 
the  defendant,  Llera,  flred  flve  times  with  a 
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pistol,  patUnc  flre  ImlletB  Into  the  body  of 
Gonzales. 

[1]  Appellant's  first  contention  Is  tttat  the 
evidence  shows  that  Gonsales  was  killed  In- 
stantly by  the  Mow  received  from  Lopez, 
and  was  dead  when  the  shots  were  flred  by 
defendant  This  nmtention  Is  not  concln- 
slrely  establ^ed  by  the  eTldenee,  and  the 
exact  moment  of  the  death  of  Gonzales  Is 
not  shown.  The  testimony  of  the  coroner's 
physician  who  examined  the  body  was  that 
the  immediate  cause  of  death,  in  his  opinion, 
was  probably  a  fracture  of  the  skull,  and 
that  eiUier  one  of  the  injuries  would  have 
caused  death.  All  ot  the  physldana  agreed 
0iat  the  blow  might  hare  caused  instantane- 
ous death,  but  none  of  thetn  Insisted  that  it 
necessarily  produced  that  effect.  AU  at^eed 
that  the  gunshot  wounds  were  snfflcfent  to 
hare  caused  death.  Under  these  drcum- 
stanoes  the  Juiy  might  have  found  that  Gon- 
lales  was  alive  when  Oie  shots  were  flred  by 
def^dant,  and  that  the  ^ect  of  those  shots 
was  to  hastai  the  death.  If  this  were  so,  the 
appellant's  own  acts  in  flrbig  the  shots  would 
be  held  to  have  been  sufflctoit  to  Justify  his 
conviction. 

CI]  The  court  1^  Us  isatmctions  assumed 
that  the  evidence  might  tend  to  show,  and 
that  the  Jury  migld;  find,  lliat  although  the 
immediate  cause  of  death  was  the  blow  ad- 
ministered to  deceased  by  Juan  Zx^wb,  yet 
that  the  defendant  mli^t  be  convicted  as  an 
aocompUce  of  liopes  In  that  assault,  if  the 
Jury  sbould  find  that  his  actions  were  those 
of  an  accomplice  It  does  not  appear  that 
the  defendant  had  any  quarrel  with  the  de- 
ceased either  before  or  at  the  time  of  the 
above-mentioned  transactions^  or  that  any  ill 
win  ffidsted  between  than.  If  there  is  any 
ground  for  the  finding  that  tiie  defoidant 
was  accessory  to  the  act  of  Lopei  in  making 
the  attack  upon  the  deceased,  suCh  ground 
exists  soldy  in  the  dreumstanoe  that  the 
d^endant  was  present  when  the  blow  wu 
struck  by  Lopez,  and  that  he  instantly  there- 
after followed  that  blow  by  firing  those  shots 
which  made  the  death  an  assured  fact,  if  It 
was  not  already  Inevitable.  The  court  in- 
structed the  Jury: 

"That  in  order  to  render  a  person  an  accom- 
plice he  or  she  must  in  some  mauQer  koowiagly 
and  with  criminal  intent  aid,  abet,  assist,  or 
participate  in  the  criminal  act." 

Also: 

"That  an  accomplice  Is  one  who,  knowing 
that  a  crime  is  bein^  committed,  wiufuliy  and 
with  criminal  intent  intentionally  aids,  abeta, 
and  assists  another  in  the  commission  of  such 
crime  or  criminal  act,  and  whether  or  not  one 
Is  an  accomplice  as  defined  in  these  instruc- 
tions, is  for  the  jury  to  determine  inm  all  the 
testimony  and  drcuntstanoes  in  proof  la  the 
case." 

Also  that: 

"Fot  one  person  to  abet  saothcF  In  the  com- 
mUsion  of  a  criminal  offense  simply  means  to 
kuowingly  and  with  criminal  intent  aid,  pro- 
note,  encourage,  or  instigate,  by  act  or  counsel, 
er  by  bodi  act  and  oouusel,  the  commission  of 
saeh  criminal  offense." 


The.  ceurt  further  Instructed  the  Jury: 
"Ton  are  Instmcted  that  the  distinctlan  be- 
tween an  accessory  before  the  fact  and  a  prin- 
cipal in  case  of  a  felony  is  abrogated  in  this 
state,  and  all  persons  concerned  In  the  commis- 
sion of  a  felony,  whether  they  directly  commit 
the  act  coOBtituting  the  oSenae  or  aid  and 
abet  in  its  commission,  though  not  present,  shall 
be  prosecuted,  tried,  and  punished  as  princi- 
pals. ¥ou  are  further  instructed  that,  it  you 
believe  from  the  whole  evidence  beyond  a  rea- 
sonable doubt  that  this  defendant,  together  with 
Joan  Lopes,  at  the  time  and  place  allied  in 
the  information,  made  an  assault  on  the  person 
of  the  deceased,  and  in  the  furtherance  of  a 
common  purpose  to  assault  said  deceased  in- 
flicted injanes  which  caused  his  death,  then 
you  are  instructed  that  it  is  immaterial,  if  you 
And  that  t^ere  was  more  than  one  Injury  in- 
flicted of  a  character  to  produce  death,  which 
of  said  injuries  it  was.  In  fact,  that  produced 
the  death  of  the  deceased.  It  is  sufficient  that 
any  one'  or  mcMre  of  said  injuries  was  ot  a 
character  t6,  and  did  In  fact,  produce  the  death 
of  the  deceased." 

The  information  was  In  the  ordinary  form, 
charging  appellant  with  the  crime  of  mur- 
der, and  it  made  no  reference  to  the  act  of 
Juau  Lopez  or  the  means  by  which  death 
was  produced.  Appellant's  counsel  contend 
that  these  instructions  assume  a  complicity 
by  defeudant  which  could  not  exist  under  the 
Information,  and  which  was  utterly  nnproven 
by  the  evidence.  In  order  to  sustain  these 
objections  it  would  be  necessary  tor  us  to 
hold  that  where  two  men  have  made  an  un- 
provoked ottack  upon  a  third  person,  and 
each  one  has  administered  a  blow  capable  of 
causing  the  death,  but  the  death'  actually  oc- 
curred from  the  first  blow,  that  the  one  who 
administered  the  second  blow  could  not  be 
convicted  of  the  murder  without  direct  tes- 
timony showing  that  he  had  advised,  aided, 
or  abetted  In  the  striking  of  the  first  blow. 
To  adopt  this  theory  would  take  away  from 
the  jury  the  right  to  find  as  a  fact  from  the 
circumstances  that  the  attack  was  a  Joint 
enterprise  from  beginning  to  end.  We  are 
not  able  to  agree  with  this  contention.  We 
do  agree  that  the  court  Is  not  entitled  to  give 
instructions  assuming  the  finding  of  facts 
of  which  there  Is  no  evidence ;  but  we  think 
that  the  case  presented  here  Is  not  an  illus- 
tration of  that  rule. 

It  Is  further  daimed  that  these  instruc- 
tions relating  to  the  accomplice  theory  are 
objectionable  for  the  reason  that  the  prosecu- 
tion' tried  Its  case  upon  the  theory  that  de- 
fendant acted  solely  as  a  principal  and  upon 
the  theory  that  his  act  was  the  sole  and  ef- 
ficient cause  of  the  death,  and  that  the  judge 
by  these  instructions  Injected  Into  the  case  a 
theory  foreign  to  that  upon  which  the  evi- 
dence had  been  presented.  We  think  that 
this  objection  Is  not  sustained  by  the  record 
The  evidence  pcoduced  on  behalf  of  the  pros- 
ecution included  a  full  account  of  the  trans-  ' 
actiett,-"indudlng  the  acts  of  Juan  Lopez. 
The  mere  fact  that  the  information  charged 
the  defendant  solely  as  a  principal  is  not  suf- 
ficient to  prevent  his  cwvlctlon  as  such  prin- 
cipal, even  though  he  acted  as  an  accom- 
plice, or  as  accessory  to  another  in  the  corn- 
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mission  of  tbe  nnlawfal  acts.  Fen.  Code;  H 
81,  971. 

[3]  Complaint  Is  made  that  tbe  court  re- 
fused to  give  certain  Ijistructlons  requested 
bj  tbe  defendant  The  propositions  inyolved 
In  these  instructions  were:  (1>  That,  If  the 
Jury  believed  from  the  evidence  that  Gon- 
zales died  as  a  result  of  a  blow  on  tbe  bead 
inflicted  by  Juan  Lopes  with  a  beer,  bottle, 
It  was  their  duty  to  acquit  the  defendant; 
(2)  that,  if  they  believed  from  tbe  evidence 
that  Gonzales  was  dying  as  a  result  of  the 
fracture  of  his  skull  inflicted  by  a  blow  on 
his  bead  by  Juan  Lopez  when  the  shots  fired 
by  the  defendant  struck  him,  and  that  the 
death  of  the  deceased  was  not  hastened  as  a 
result  of  the  pistol  shot  wounds,  it  was  their 
duty  to  acquit  the  defendant  The  court  was 
Justified  in  refusing  these  instructions,  for 
the  reason  that  they  ignored  and  excluded 
from  consideration  any  evidence  tending  to 
show  and  from  which  the  Jury  may  have  be- 
lieved that  under  the  circumstances  shown 
the  defendant  was  accessory  to  tbe  acts  of 
Lopez  in  the  attack  made  upon  tbe  deceased. 

[4]  Counsel  for  appellant  complain  that  the 
raurt  did  not  give  three  other  Instructions, 
and  specify  that  one  of  these  Instructions 
"was  not  given  elsewhere  In  so  far  as  ap- 
plicable." Thla  last-mentioned  instmctton 
was  that: 

If  there  Is  in  your  minda  any  reasonable  doubt 
as  to  what  caused  the  death  of  the  deceased,  it 
is  your  duty  to  i^ve  the  defendant  tbe'ben^t 
of  such  doubt  and  to  acquit  him." 

The  only  donbt  that  could  bare  been  pro- 
duced by  the  evidence  with  respect  to  the 
cause  of  the  death  of  Gonzales  would  be  a 
doubt  as  to  the  rdatlTe  results  of  tbe  blow 
admtalfitered  by  Lopes  and  of  tbe  shots  fired 
by  the  defendant.  Manifestly,  such  doubt 
might  have  nisted  without  entitling  the  de- 
fendant to  a  Terdlqt  of  acquittal. 

The  Judgment  Is  affirmed. 

s 

,  We  concur:  JA&^S,  J.;  SHAW^J. 


ANDERSON,  v.  BOARD  OF  DENTAL  EX- 
AMINERS OF  CALIFORNIA  et  aL 
(Civ.  1535.) 

(District  Court  of  Appeal,  First  District,  Oali- 
foraia.   May  6,  1&15.) 

1.  PHTSIOIANB    AXD    BtJBOEOHS  ^»11— EU- 

raoTHSNX  BT  Dental  PB&cnnonBB  or 
Unucbhskd  Pebsor— KnowUEDGB  —  Stat- 
ute. 

Where  a  deotal  practitioner  was  charged 
with  s  violation  of  St  1901,  p.  664,  as  amend- 
ed, regulating  the  practice  of  dentistry,  by  hav- 
ing kaowisgly  nnployed  an  unlicenBed  person 
in  his  office  to  perform  operations  on  human 
*  teeth,  and  for  hftvinr  knowingly  permitted  such 
person  to  use  bis  offices  and  the  paraphernalia 
therein,  and  waS'  suspeaded  ther^or  by  the 
board  of  deotal  examiners,  it  was  no  defense 
to  such  practitioner  that  he  did  not  know  that 
his  employ^  was  not  possessed  of  a'  license  to 
practice  dendstry,  unca  the  duty  was  on  him 


to  ascertain  that  tmet  bdore  taking  such  era- 
ployti  into  bis  service. 

[Ed.  Noter-£V)r  other  eases,  see  Pbysidans 
and  Surgeons,  Cent  Dig.  |  15;  Dee.  Dig.  4=s> 

2.  EviDBncB  ^»1— JtJDiciAi.  Notice— Tbibu- 

The  exercise  of  Judicial  notice  is  not  con- 
fined to  courts  of  reoord,  since  the  doctrine  fa 
based  on  convenience  and  expediency. 

[Ed.  Nota^For  other  cases,  see  Evidence^ 
Cent  Dig.  I  1;  Dec.  Dig.^1.] 

3.  PHTBIOIAna  AND   SUBOEONS  «b11— JUDI- 

ciAi.  Notice— ExBBctSE  bt  Boabd  of  Den- 
tal EzAiONEBs— Statute. 

The  board  of  dental  examiners,  created  by 
St  1901,  c  175,  as  amended,  regulating  tbe 
practice  of  dentistry,  In  determining  whether  a 
practitioner  was  subject  to  suspension  for  hav- 
ing violated  tbe  act  by  employing  in  his  office 
as  a  dental  surgeon  a  peraon  unlicensed  by  such 
board,  could  take  Judicial  notice  of  its  own 
records  to  determine  whether  such  employ^  of 
the  practitioner  bad  been  duly  Ucensed. 

[Ed.  Note.— For  other  cases,  see  Physiciana 
and  SurgWHis,  Cent  Dig.  |  IB;  Dec  iHg.  ^ 

Aj^llcatton  for  writ  of  review  by  R.  C. 
Anderson  against  the  Board  ct  Dental  Ex- 
aminers of  GaUfomla,  and  others.  Denied. 

Herbert  CiboTnskl  and  Jcbn  T.  WUllams, 
both  of  San  Francisco,  tor  petitioner.  Ollrer 
Dibble,  of  San  Prandaco,  for  re^ondeDta. 

PER  OURIAH.  mils  Is  a  bearing  apon  an 
api^catlon  tot  a  writ  of  reriew  directed  to 
the  board  of  dental  examlnm  of  the  state 
at  Callf»ttia,  requiring  said  board  to  certify 
to  this  coort  Its  proceedings  In  the  matter  <tf 
the  suspension  of  the  license  of  the  petltlm- 
er  her^  to  practice  tbe  profesdon  of  dentis- 
try for  the  period  <rf  one  year.  The  aitlre 
record  of  tbe  board  in  such  matter  Is  before 
the  court  In  response  to  said  writ ;  and  from 
such  record  It  appears  that  on  the  16th  day 
of  April,  1914,  one  Carl  Scfaroeder  filed  vritb . 
the  board  of  dental  examiners  a  verified  ac- 
cusation, wherein  It  was  set  forth  in  m\h 
stance  that  the  petitioner  herrin,  himself  a 
regularly  licensed  and  practicing  dentist, 
maintaining  offices  at  a  fixed  place  of  busi- 
ness in  the  dty  of  San  Francisco,  had  been 
guilty  of  unprofessional  conduct,  ccmsiatlng 
in  the  violation  of  Oie  provisions  of  the  "act 
to  Insure  tbe  better  education  of  practition- 
ers in  dental  surgery  and  to  regulate  the 
practice  of  dentistry  in  the  state  of  Califor- 
nia," approved  March  23,  1901  (St  1901,  p; 
564),  and  variously  amended  up  to  1913; 
which  alleged  violation  of  said  act  conBlsted 
In  tbe  alleged  fact  that  tbe  petitioner  herein 
bad  knowingly  employed  one  James  V.  Munn 
In  bis  dental  officea  for  the  purpose  of  per- 
forming <^ration8  on  and  treating  lesions 
of  tbe  human  teeth  and  Jaws,  and  had  know- 
ingly permitted  said  Munn  the  use  of  his 
said  offices  and  of  the  paraphernalia  therein 
for  the  purpose  of  practicing  dentistry  as  the 
same  Is  defined  In  said  act,  and  that  at  ttie 
time  of  his -said  epiployment  and  permission 


^salTot  ethw  cases  see  same  tsvle  and  KBT-NUUBBR  la  all  Kay-Nnabsred  Dlgs^  and  ladasas 
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tbe  said  Mtuin  was  not  licensed  to  practice 
dwUstry  in  the  state  of  Galif<»^a,  which 
(act  was  dnring  said  time  known  to  the  pe- 
titioner herein. 

Upon  the  filing  of  said  accusation  the 
board  issued  a  citation  to  said  petltlMier,  di- 
recting him  to  appear  at  a  etoted  time  and 
place  and  answer  the  same;  and,  the  peti- 
tioner having  appeared  and  presented  a  de- 
murrer to  the  sufficiency  of  said  accusation, 
and  also  a  denial  of  its  material  averments, 
a  hearing  thereon  was  had,  at  which  testi- 
mony pro  and  con  was  taken,  at  the  conclu- 
sion of  which  the  said  board  made  its  find- 
ings that  the  averments  of  the  accusation 
had  been  sustained,  and  entered  its  decision 
and  order  thereon  that  the  license  of  the  pe- 
titioner tie  suspended  tax  the  period  of  one 
year. 

XJvoa  the  hearing  before  this  court  It  was 
conceded  on  the  part  of  the  petitioner  that 
the  board  <rf  dental  examiners  had  Jurisdlc- 
tlon  to  entertain  and  try  an  accusation  of 
the  kind  presented  under  the  terms  of  the 
aforesaid  act  creating  and  dining  the  pow- 
ers of  said  board.  It  was,  howevcf,  contend- 
ed"  by  the  petitioner,  and  conceded  by  the 
respondent,  that  if,  upon  the  hearing  of  such 
accnsatlon  before  said  board,  the  evidence  en- 
tirely failed  to  sustain  any  material  aver- 
ment thereof,  the  board  would  not  have  juris- 
diction to  make  the  order  in  Question,  and 
that  Its  attempted  actim  In  that  regard 
would  be  beyond  Its  Jurtodlctlon,  and  hoioe 
subject  to  review  in  this  form  of  proceeding ; 
the  petitioner  having  no  right  of  appeal  nor 
any  other  plain,  speedy,  nor  adequate  remedy 
from  the  eifect  of  such  order. 

It  was  the  contention  of  the  petitioner  at 
the  hearing  upcm  this  writ  that  the  proofs 
offered  in  support  of  the  accusation  before 
the  board  of  dental  exattilners  hsd  utterly 
tailed  in  the  following  material  respects: 
First,  that  there  was  no  evidence  adduced 
showing,  or  In  any  way  tending  to  show,  that 
the  petitl<mer  herein  was  ever,  prior  to  said 
accnsatlfm,  informed,  or  that  he  ever  knew, 
that  said  Hunn  was  not  duly  licensed  to-prac- 
tloe  dentistry ;  and,  second,  that  the  proofs 
adduced  at  said  hea^g  farther  failed  utter- 
ly to  lAiow,  that  -said  Mnnn  was  not  at  all 
times  during  the  period  of  his  employment 
by  the  petitioner  as  a  dental  operator,  and  of 
bis  pennlsBioD  to  practice  dntlstry  in  the  pe- 
titioner's offices,  and  to  make  use  of  his  para* 
H^Mnalla  therehi  for  that  purpose  a  dnly  li- 
censed dental  inracUtloner  nndw  the  laws  of 
this  state. 

[1]  As  to  ttie  first  ot  these  proposltlmw, 
the  respondent  contends,  and  we  think  cor- 
rectly, that  If  It  be  the  fact  that  the  said 
Mnnn  was  not  the  possessor  of  such  Ucense 
to  practlee  tlie  pnNCesslon  of  d^tlstty  as 
would  make  blm  an  available  subject  vt  «n- 
ployment  the  petitions  for  the  purposes 
for  which  evidence  Aows  be  was  utilized 
In  the  latter's  offices,  or  to  have  pmrmlssUm  to 
use  said  offices  and  the  paraphernalia  tberof 


for  the  practice  of  dentistry,  which  the  evi- 
dence sufficiently  shows  be  did,  the  duty  was 
cast  upon  the  petitioner  to  ascertain  that 
fact  before  taking  Munn  Into  his  service  for 
such  purposes,  or  permitting  him  to  make 
use  of  bis  offices  and  ai^liances  for  the  prac- 
tice of  dentistry,  and  hence  his  knowledge 
of  the  fact,  If  It  be  a  fact,  Is  to  be  assumed. 

The  question  involved  In  the  second  con- 
t^tlon  Is  as  to  the  power  of  the  board  ta 
take  Judicial  notice  Its  records  for  the 
purpose  of  ascertaining  whether  or  not  a 
dental  license  was  ever  issued  to  the  person 
alleged  to  have  been  wrongfully  employed. 

Section  1870  of  the  Code  of  Civil  Procedure 
attempts  to  enumerate  the  subjects  of  which 
judicial  cognisance  will  be  tak^  The  inter- 
prets tlona  that  the  courts  of  difTerent  juils- 
dictl<His  have  placed  upon  these  and  similar 
provisions  are  not  uniform,  so  It  is  Impossible 
to  state  a  general  rule  upon  the  subject  It 
has  been  held  that  courts  will  take  judicial 
notice  of  their  records  and  officers.  Hollen- 
bach  V.  Schnabel,  101  Cal.  812,  8&  Pac.  872. 
40  Am.  St  Rep.  67 ;  Pitkin  v.  Cowen  (C.  a) 
91  Fed.  699;  Dyer  v.  Last,  Bl  la  179;  7 
Ency.  of  Evidence,  1009 ;  Ferris  v.  Commer- 
cial Nat  Bank,  ^68  ZU.  237,  41  N.  B.  U18 ; 
16  Cyc;  915. 

[2]  Judicial  notice  is  based  up<»i  conv«i- 
lence  and  expedlracy,  and  Its  application  Is. 
not  confined  to  courts  of  record.  Thus  it  bas 
been  held  with  respect  to  proceedings  in  a 
municipal  court,  Instituted  for  the  express 
purpose  of  enforcing  municipal  ordinances, 
and  vested  with  full  jurlsdicttm  for  tiiat  pui^ 
pose,  that  the  ordinances  are  the  peculiar 
law  of  the  forum,  and  the  court  is  bound  to 
take  judicial  notice  of  th^r  exlBteaee.  Bx 
parte  Davis,  115  Cal.  445,  47  Pac.  258. 

[S]  There  are  in  addition  to  courts  certain 
boards  and  special  tribunals  Cor  determining 
certain  classes  of  rights;  and  while  they  ar« 
not  strictly  courts,  they  partake  of  th^  na- 
ture, and  their  findings  partake  of  the  na- 
ture of  judgments.  The  jurisdiction  of  such 
bodies  rests  upon  the  same  basis  as  inferior 
courts,  and  they,  too,  may  take  judicial  no- 
tice of  certain  matters.  Thus  In  Peoi^  t. 
Board  of  Excise,  17  Hlsc.  Rep.  98,  40  N.  T. 
;  Suppk  741,  the  board  was  given  power  to  re- 
voke licenses  where  the  licensed  premises 
were  kept  as  a  disorderly  house;  and  it  was 
held  that,  although  no  proof  was  offered  be- 
fore tho  board  upon  the  inquiry  that  the 
premises  (where  the  alleged  unlawful  acts 
were  oommitted)  were  ever  licensed,  such 
lack  ot  proof  did  not  affect  the  judgment  of 
the  board,  as  It  could  take  jndidal  notice  of 
the  premises  Uiat  It  had  licensed.  Bti^ntes 
or  ordinances  creaUng  tribunals  of  the  Char- 
acter of  the  board  of  medical  examiners  sel- 
dom prescribe  the  practice  to  govern  such 
bodies  in  determining  cases  instituted  before 
them.  No  such  golde  is  provided  under  the 
medical  ad;  for  the  nrocatlon  of  licenses; 
and  while  the  exercise  of  these  powers  is  a 
quasi  Ju^dal  function,  still  such  axerdse 
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shoald  not  be  governed  by  the  strict  legal 
rules  applicable  to  courts.  Learning  In  tbe 
law  Is  not  one  of  the  qualifications  required 
of  the  mnnbers  c<Hnpo^ng  the  board;  and 
to  bold  under  these  clrcnmBtances  that  the 
board's  InTeetigatlons  should  be  conducted 
according  to  technical  legal  rules  would  have 
tbe  effect  of  seriously  impairing  tbe  success- 
ful performance  of  the  duties  for  which  that 
body  was  created.  Munk  v.  Frink,  81  Neb. 
631,  lie  N.  W.  526,  17  L.  R.  A.  (N.  S.)  489. 
It  would  have  been  an  easy  matter  for  peti- 
tioner to  produce  proof  of  the  fact  that  Mann 
bad  been  licensed,  if  such  were  the  fact,  for 
by  the  statute  tbe  board  is  charged  with  the 
duty  of  keeping  a  roll  of  llcoised  practition- 
ers ;  and  undw  these  circumstances  It  would 
be  Idle  to  say  that  it  could  not  jadi^Uy  no- 
tice who  wen  and  who  were  not  duly  li- 
censed. 

For  the  reasons  stated  the  petttlimw*!  ap- 
pUcatton  is  denied. 


PHBNEOAR  T.  PAOLINI  et  aL   (CHt.  1351.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. May  10,  1<J15.  Bebeariug  Denied 
by  Supreme  Court  July  8,  1915.) 

1.  Fbaxtdulent  Conveyances  «=»295  —  Ac- 
tions— KVIDENCK — SU»TICIKNCT. 

Is  a  Judgment  creditor's  suit  to  set  aside  a 
transfer  of  mortgages  and  notes  claimed  to  be 
fraudulent  as  to  plaintiff,  a  judgment  for  de- 
fendants held  warranted. 

[iikl.  Kote.— For  otlier  case&  see-  Fraudnieat 
Canv^ancea,  Cent,  Dig.  SI  8&7-875;  Dec  Dig. 

2.  Appeal  and  SisBOB  4=91068— Bbtzbw  — 
Haemless  Bkbob. 

The  snstaining  of  an  objection  to  a  ques- 
tioti  was  harmless,  if  erroneous,  where  other 
questioiu  making  the  same  inquiry  were  al- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BnOT.  Gent.  Dig.  H  4195r4300-^oB,  4206; 
Dec.  Dig.  «B»1()^] 

8.  WmotssES  «=»268— Examination — Scope 

OF  EXAUINATION. 

Where  an  extended  examination  showed 
that  the  witness  had  no  recollection  on  the  sub- 
ject on  which  he  was  qnMtioned,  a  refusal  of 
the  court  to  permit  continued  cross-examination 
was  not  erroneous;  the  court  having  a  wide 
discretion  in  such  matters. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  931-948,  969;  Dec.  Dig.  «=»2<iS.] 

4.  Witnesses  4=>406— Ihpuchicent— Hbab- 
8AT— AnMissiBiunr. 

In  a  suit  to  set  aside  a  conveyance  of  mort- 
gages and  notes  as  fraudulent  to  creditors, 

i>laintiff  sought  to  show  that  statements  in  a 
etter  written  by  defendant  to  hia  agent  dis- 
closed  a  fraudulent  intent.  The  letter  was  lost, 
and  the  agent  could  not  recollect  its  contents. 
Held,  that  defendant,  having  testified  to  the 
bona  fides  of  the  transaction,  could  cot  be  im- 
peached by  evidence  of  declarationB  made  by  the 
agent  to  a  third  person  as  to  the  contents  of  the 
letter,  such  evidence  being  the  merest  hearsay; 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Ceut  Dig.  SI  1276-1279;  Dec.  Dig.  «5»40a] 

6.  Pleading  «»237— Aicendment— Bioht  to 

Amend. 

In  a  judgment  creditor's  suit  to  sM  aside  an 
assignment  of  mortgages  and  notes, -the  com- 


plaint averred  that  the  mortgages  and  notes  were 
deposited  under  an  agreement  for  delivery  to  the 
debtor  if  he  held  the  payees  harmless  on  a  bail 
bond,'  end  that  the  debtor  thereafter  assigned 
them  to  one  M.  Held  that,  as  the  theory  of  the 
complaint  was  that  the  ultimate  assignment  to 
M.  was  frandulenL  and  plaintiff  having  been  al- 
lowed all  latitude  ui  proving  fraud  therein,  a  re- 
fusal of  the  court  to  permit  an  amendment  to 
change  the  complaint  so  as  to  conform  it  to  tbe 
proof  that  the  deposit  as  security  and  tbe  assign* 
meat  conditionally  to  M.  was  a  single  transactiott 
was  not  error,  niaintiff  having  enjoyed  all  the 
rights  the  amendment  would  have  given  him. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  603-619;  Dec.  Di«.  ^237.] 

6.  Appeal  and  Ebboe  «=»612  —  Mattbbs  Re- 
view able— Motion  . 

Before  the  court  rendered  its  deeision 
plaintiff's  counsel  moved  to  reopen  the  case. 
Plaintiff's  exceptions  to  the  denial  of  hia  mo- 
tion were  preserved  in  a  MU  of  exceptions  ap- 
pearing aa  part  of  the  proceedings  of  the  triaL 
Meld,  that  ue  matter  was  snfflcieotly  authenti- 
cated to  be  reviewed  on  appeal,  the  order  over- 
ruling the  motion  not  being  itself  appealable, 
and  court  rule  89,  requiring  autbentfcatlMi  of 
certain  motions,  applyii^  only  to  those  ordeia 
In  which  an  appeal  might  he  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ei|or,  Gent.  Dig.  SI  2694-2701;  Bee  ^  ^ 

7.  Tbial  «3»6S— Beofehzno  or  Case- Dis- 

CBBTIOH. 

Hie  reopening  of  a  case  after  the  close  of 

the  evidence  is  in  the  discretiOB  of  the  trial 

court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ttS  168-163 ;  Deo.  Dig.  iS=»68.] 

8.  Fbauditlent  Comvetances  «=»310  — Ac- 
tion TO  Set  AsiDB—FufDiHaa— Suffkixh- 
GX  OE  FiNDino. 

In  a  suit  to  set  aride  a  conveyance  as  a 
frand  on  creditors,  a  finding  which  did  not  de- 
termine the  interest  of  persons  whose  rights 
were  admitted  in  the  pleadioga  is  not  defective. 

[Ed.  Not&— For  other  cases,  eee  Fraudulent 
C<Kiveyancea,  Cent.  Dig.  SI  959-961:  Dec  Dig. 
«S9310.] 

9.  EscBOWa  «=»1— What  Cohstitutes. 

An  owner  of  property  sold  it,  receiving 
notes  secured  by  mortgages  in  payment.  The 
notes  and  mortga^  were  made  payable  to  the 
sureties  on  his  bail  bond.  The  sureties  there- 
after deposited  the  notes  and  mortgages  with  a 
bank  under  an  agreement  that  they  sbould  be 
delivered  to  the  owner  in  case  the  sureties  were 
ducbarged  from  liability  on  the  bail  bond. 
HeTd,  that  no  conditional  title  was  vested  in  the 
sureties,  and  they  merely  held  a  lien  in  the.  na- 
ture of  a  mortgage,'  so  the  transaction  did  not 
constitute  an  escrow  under  Civ.  Code,  S  1057^ 
declaring  that  a  grant  may  be  deposited  by  tbe 
grantor  with  a  third  person,  to  be  delivered  on 
pcA-formance  of  a  condition,  and  while  in  tlie 
possession  of  tbe  depositary  it  is  called  an  "es- 
crow." 

[E^.  Note.— For  other  cases,  see  Escrows, 
Cent.  D^.  IS  1-3,  5;  Dea  Dig.  ^1. 

For  other  deflnitions,  see  Words  and  Phrase^ 
First  and  Second  Series,  Escrow.] 

10.  Fbauditlent  Convetances  «=s»SlO— Ac- 
tion TO  Set  Abide— Findings— SumciEif- 
cy. 

In  a  suit  to  set  aside  a  conveyance  of  notes 
secured  by  mortgages,  the  court  found  that  at 
the  time  of  seizure  and  sale  of  the  notes  under 
plaintiff's  execution  they  belonged  to  one  M., 
but  made  no  finding  as  to  the  right  of  the  os- 
tensible psyees,  who,  it  was  admitted  in  tbe 
pleadings,  held  theM  merely  as  security.  Tbe 
conelnsioDs  of  law  wen  tiiat  plaintiff  luvef  had 
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any  interest  la  the  notes,  except  inch  as  he 
might  have  acquired  by  purchase  at  execi]ti<Hi 
•ale,  and  that  the  levr  of  execution  on  the  ee- 
eorlties  wae  wrongful.  Held,  that  there  was 
no  conflict  between  the  finding  and  the  conda- 
aloDs  of  law. 

[Ed.  Note.— For  other  cases,  aee  Fraudulent 
Conveyances,  Cent  Dig.  {S  05d-Ml ;  Dec  Dig. 

11.  Affbai.  and  IQbbob  <S=s1071  —  Rxtibw  — 

BCAB0R8  TOB  DlCISION. 

Where  the  findings  of  fact  supported  a 

Judfnneot.  it  will-  not  be  disturbed  because  of 
conflicts  between  conclosioos  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ettot^  Cent  Dig.  H  4284-4288;  Dec:  Dig.  «=» 

Appeal  from  Superior  Coxat,  Fresno  Ooun- 
ty ;  •  Geo.  Ei  Church,  Judge. 

Action  by  C.  A.  Phenegar  against  P.  R. 
Paolinl  and  others.  From  a  judgment  for 
defendants  and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Geo.  Cosgrare,  of  Fresnoi  for  appellant. 
W.  D.  Crlohton  and  O.  K.  Bonestell,  botb  of 
Fresno,  for  respondents. 

BABT,  J.  The  plaintiff,  aa  a  Judgment 
<9edit<w  ol  the  defendant  B.  Deq>erati  origi- 
nally i^ot^eeded  in  this  action  by  war  & 
creditor's  bill  for  the  pnrpose  of  obtaining  a 
decree  declaring  void  and  setting  aside  a 
transfer  by  the  latter  to  the  defendant  Mar- 
chcttl  of  certain  notes  and  mortgages  upon 
the  ground  that  said  transfer  had  been  made 
with  the  intent  to  defraud  the  plaintiff  ot 
his  dUUm  against  tba  said  dtfendant  Des- 
peratL 

The  third  amended  and  supplemental  com- 
plaint, upon  wblcb,  with  tbe  answers  thoeto 
and  a  croaB-conytlalnt  by  the  d^ndant  Mar- 
chetti,  the  iveeent  action  was  trted,  was  filed 
after,  the  plaintiff  had  obtained  a  Jndgment 
against  Desperati  upon  the  claim  held  by 
the  former  against  the  latter  and  after  exe- 
cutlou  had  thereupon  been  Issued  and  lerled 
upoa  the  notes  and  mortgages  In  Question, 
the  latter  sold  b7  the  sheriff  undw  said  ex- 
ecution, and  the  proceeds  of  Bald  sale  applied 
toward  tbe  saUsfactlfm  of  the  plaintiff's 
Judgment  Hie  object  of  Qie  present  action 
is,  in  effect,  to  secure  a  Jn^ment  quieting 
plaintiff's  title  to  tba  notes  and  mortgages 
in  dispute; 

It  appears,  from  the  complaint  that  Des- 
perati, la  September,  1908,  "and  at  all  times 
thereafter,"  was  indebted  to  the  i^lntiff  in 
the  sum  of  f 1,826.28,  and  that  the  plaintiff, 
on  March  14, 1811,  brought  an  action  against 
Desperati  to  recover  said  sum,  In  the  superior 
court  ot  lYesno  county,  tecorerlng  Judgment 
In  the  sum  so  sued  for  on  Che  24tti  day  of 
August,  1811. 

D^arting  now  from  the  order  In  whidli  the 
facts  are  stated  in  the  complaint,  these  may 
hwe  be  stated: 

The  defendant  Desiperati,  v^eixa  to  the  time 
at  wbldi  the  notes  and  mortga^  in  dispute 
were  transferred,  had  been  convicted  of  the 


crime  of  grand  hirceny  In  the  superior  oonrt 
of  Fresno  county,  and  Judgment  of  untence 
thereupon  pronoanced  against  him.  He, 
howerer,  took  and  prosecuted  an  appeal  to 
the  court  of  appeal  from  the  Judgment  of 
conviction,  and  was  by  the  trial  oonrt  ad- 
mitted to  ball,  pending  the  determination  of 
said  appeal.  He  subsequently  gave  said  ball, 
the  defendants  P.  R.  Paolinl  and  A.  G.  Lever- 
one  becoming  sureties  thereon.  At  and  prior 
to  this  time  Desperati  was  the  owner  of  two 
certain  tracts  of  land  which  are  situated  in 
Fresno  county  and  specifically  described  in 
the  complaint  The  title  to  both  these  tracts 
of  land,  on  the  30th  day  of  March,  1910, 
stood  in  the  names  of  and  was  held  by  the 
defendants  PaoUnl  and  Leverooe,  but,  so  the 
complaint  alleges,  "neither  of  said  defendants 
at  any  time  had  any  interest  therein  save  as 
trustees  only  for  the  benefit  of  said  Des- 
perati." On  September  19,  1910,  Desperati. 
acting  through  his  said  trustees  as  aforesaid, 
sold  one  of  said  tracts  of  land  to  one  Adolfo 
Pierlnl  and  the  other  to  one  Guldo  Daml,  and 
executed  deeds  to  the  said  grantees,  respec- 
tively, to  said  tracts  of  land.  As  a  part  of 
the  purchase  price  of  the  land  so  purchased 
by  Flerinl,  the  latter  executed  and  delivered 
to  Paolinl  and  Leverone  his  three  several 
promissory  notes,  each  being  dated  September 
19,  1910,  and  payable  as  follows;  The  first, 
for  $1,176'.66,  on  the  Ist  day  of  October,  1914 ; 
the  second,  for  $1,176.66,  on  October  1,  1915; 
and  the  third  for  $1,476.66,  on  October  1,  1916 
— each  of  said  notes  providing  for  interest 
at  the  rate  of  7  per  cent  per  annum,  and 
all  secured  by  a  mortgage  upon  the  land  sold 
to  PlerlnL  Daml,  who  purchased  the  trace 
of  land  secondly  described  in  the  complaint 
as  a  part  of  the  purchase  price  thereof,  on 
the  date  of  the  transfer,  likewise  executed 
and  delivered  to  Paolinl  and  Lever(me  his 
three  several  promissory  notes  for  $575  each, 
due  and  payable  October  1.  1914,  October  1. 
1915,  and  October  1,  1916,  respectively,  each 
bearing  Interest  at  the  rate  of  7  per  cent 
per  annum  and  secured  by  a  mortgage  up^m 
the  land  so  sold  to  him.  Both  said  mortgages 
were  duly  recorded  in  the  oflloe  of  the  coun- 
ty recorder  of  Fresno  county. 

It  is  alleged  in  the  complaint  that,  the  said 
Paolinl  and  Leverone  having  become  sureties 
on  the  ball  bond  of  Desperati,  as  above  ex- 
plained, Desperati  authorized  and  caused 
each  of  said  notes  and  mortgages  to  be  made 
and  the  same  werer  made  and  taken  in  the 
names  of  said  bondsmen  (PaoUni  and  Lever- 
one) as  payees  and  mortgagees  thereof,  "Inr 
stead  of  In  the  name  of  B.  Desperati,  the 
real  owner  thereof;  that  the  defendants 
Faollni  and  Leverone  "at  all  times  h^  the 
same  In  tmst  fSor  said  Desperati  to  IndunnUy 
tbemsdres  against  any  liabUUor  upon  said 
bail  bMid  as  berdnbefrae  alleged,  and  nob 
otherwise." 

On  October  8,  1910,  so  the  complaint  de- 
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Clares,  Faollnl  and  Leverone,  acting  under  in- 
structions and  the  direction  of  Desperatl, 
"and  not  otherwise,"  Indorsed  all  the  notes 
above  mentioned  In  blank  and  prepared  and 
executed  an  assigument  of  the  mortgages 
glTeu  to  secure  said  notes  to  the  defendant 
Frank  Marchetti,  and  thereupon  deposited  in 
the  Bank  of  Central  California,  as  depositary, 
the  said  assignment,  together  with  the  notes 
and  mortgages,  with  instructions  to  said  bank 
to  deliver  the  same  to  said  Marchetti  when- 
ever and  in  the  event  that  the  judgment  of 
conviction  of  grand  larceny  against  Des);>erati 
was  reversed  by  the  District  Court  of  Appeal, 
to  which  an  appeal  from  said  judgment  bad 
been  taken,  and  the  sureties  on  the  lattei^s 
ball  bond,  PaoIInl  and  Leverone,  were  thera- 
upon  released  and  discharged  from  the  ob- 
ligations of  said  undertaking.  Prior,  how- 
ever, to  the  decision  by  the  appellate  court 
in  the  criminal  case  against  Desperatl,  and 
twfore  the  sureties  were  released  from  the 
obligations  of  said  bail  bond,  and  consequent- 
ly before  the  delivery  of  the  notes  and  mort- 
gages under  the  assignment  to  Marchetti, 
said  notes  and  mortgages  were,  as  before 
stated,  seized  by  the  sheriff  under  the  writ 
of  execution  Issued  upon  the  judgment  ob- 
tained by  the  plaintiff  in  the  actl(»i  above  re- 
fwred  to,  and,  after  due  proceedings,  sold 
by  that  officer  to  the  plaintlCT,  who  paid 
therefore  the  sum  of  $1,505,  which-  sum  was 
by  the  sheriff  credited  on  said  Judgment 

The  complaint  charges  that  the  purported 
assignment  of  the  notes  and  mortgages  to 
Marchetti  was  executed  without  any  con- 
sideration, and  that  It  was  made  by  Paolini 
and  Leverone,  under  the  express  direction  of 
Desperatl,  with  the  fraudulent  Intent  on  the 
part  ot  all  the  defendants  and  for  the  eoAe 
purpose  of  placing  said  notes  and  mortgages 
beyond  the  reach  of  the  claim  of  the  plaintiff 
against  Desperatl,  and  to  prevent  the  plain- 
tiff from  securing  satisfactiw  of  said  claim. 

The  complaint  further  alleges  that,  not- 
wittistandlng  the  ownership  of  said  notes  and 
mortgages  by  the  plaintiff,  the  defendants 
still  claim  ownership  thereof  on  behalf  of 
said  Marchetti,  and  "obstruct  and  annoy  the 
plaintiff  in  the  possession  and  enjoyment 
thereof,  and  do  now  prevent  plaintiff  from 
collecting  the  interest  due  upon  said  notes 
and  mortgages,  and  said  defendants,  in  pur- 
suance of  the  design  of  all  of  said  defendants 
to  place  said  notes  and  mortgages  beyond  the 
reach  of  this  plaintiff,  claim  ownership  there- 
of tn  said  Frank  Marchetti  by  reason  of  said 
fraadulent  assignment,  and  do  thereby  jeop- 
ardize the  title  of  this  plaintiff  in  and  to  the 
same."  The  prayer  asks  that  the  i^alntlff  be 
declared  the  owner  of  the  notes  and  mort- 
gages, and  that  the  purported  assignment  of 
the  same  to  Marchetti  ordered  delivered 
up  and  canceled. 

Hsrdietti  filed  an  answer  and  a  cros»<»m- 
plalnt  In  the  former  he  spedfleally  denies 
eadi  and  an  the  allegatltms  ot  the  complaint 
Involvinff  the  charge  ot  fraud  in  the  transac- 


tion whereby  the  notes  and  mortgages  con- 
cerned here  were  transferred  to  him,  and 
admits  that  he  claims  ownership  of  the  said 
notes  and  mortgages. 

His  cross-complaint  contains,  substantially, 
the  same  allegations  as  are  contained  in  the 
plaintiff's  complaint  respecting  the  drcum- 
stances  under  which  the  tracts  of  land  and 
the  notes  and  mortgages  described  in  said 
complaint  were  transferred  to  Paollol  and 
Leverone.  He  then  alleges  that  said  notes  and 
mortgages  were  transferred  to  him  by  Paolini 
and  Leverone,  by  the  direction  of  Desperatl, 
in  consideration  of  an  Indebtedness  of  $5,000, 
or  thereabouts,  due  from  Desperatl  to  him, 
and  which  Indebtedness  had  existed  before 
and  at  the  time  of  the  execution  of  said 
transfer;  that  the  assignment  to  him  was,  as 
stated  in  the  plaintiff's  complaint,  deposited 
in  the  bank  therein  named,  and  was  to  take 
effect  whoiever  and  in  the  event  of  a  deci- 
sion on  appeal  favorable  to  Desperatl  In  the 
criminal  case  pending  against  him;  "that 
said  assignment  was  not  made  for  the  pur- 
pose of  defrauding  any  creditor  of  the  de- 
fendant Desp^atl,  but  for  the  purpose  of 
preferring  this  crosa-ctmiplainant  as  a  bona 
fide  creditor  of  said  Desperatl's,"  etc.  He 
asked  for  a  decree  adjudging  him  to  be 
the  owner  ot  the  notes  and  mortgages  in  quefr 
tlon  and  compelling  the  plaintlfl  to  deliva 
the  same  to  him. 

The  defendants  Paolini  and  Leverone,  j<^t- 
ly  answering  the  complaint,  denied  the  allega- 
tions of  fraud  in  the  transfer  of  the  notes  and 
mortgages  to  Mandiettl,  and  admitted  the 
claim  of  ownership  Uiereof  by  the  latter,  and 
aUege  that  he  la  Hie  owner  thereof. 

The  plaintiff  by  specific  denials  answered 
the  cross-complaint. 

Upon  the  issues  thus  framed  the  cause 
was  tried  by  the  court  without  a  jury,  and 
the  court  found  the  ftcts  substantially  as 
they  are  stated  In  the  cross-complaint  of 
Marchetti,  and  further  found: 

"That,  at  the  time  of  said  transfer  by  the  aaid 
Desperatl  to  the  said  Marchetti,  the  former  had 
property  in  this  state  other  than  hereinabove 
referred  to.  which  plaintiff  could  have  compelled 
defendant  Desperatl  to  apply  to  the  satiBfaction 
of  said  Detperati'fl  indebtedness  to  him." 

Upon  said  findings  and  the  conclusions  ot 
law  following  therefrom  judgment  was  al- 
tered in  fovor  of  the  defendant  and  cross- 
complainant  Marchetti  adjudging  him  to  be 
the  owner  of  said  notes  and  mortgages,  and 
requiring  the  plaintiff  to  deliver  the  same  to 
the  possession  of  Marchetti  and  to  account 
to  the  latter  fior  any  amounts  whidi  the 
^idntifl  may  have  collected  upon  said  notes 
and  pay  the  same  over  to  said  cross-oMoplain- 
ant 

This  t^peal  is  prosecuted,  uprai  a  bill  of  ex- 
ceptions by  the  plaintiff  from  the  said  judg- 
ment and  the  order  denying  his  motion  for  & 
new  trial  The  motlcm  fw  a  new  trial  was 
based  upon  the  asswted  insufilelency  of  the 
evidmce  to  justify  the  findings,  of  errors  in 
law  oonrrlng  at  the  trial,  and  upon  the  al- 
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leged  errOT  of  the  trial  court  In  d«i7liis  the 
plalotMTs  motloii  to  reopen  tlie  case  after  the 
same  had  been  submitted  and  prior  to  the 
decision,  "for  the  admission  of  evidence  in 
rebuttal  and  in  furtherance  <jt  justice."  And 
these  are  the  general  points  upon  whidi  the 
claim  for  a  reversal  Is  here  advanced. 

There  Is  no  dispute  as  to  the  indebtedness 
of  Desperatl  to  the  plaintiff  In  the  sum  for 
which  the  latter  obtained  Judgment  against 
the  former ;  nor  Is  It  disputed  that  the  plain- 
tiff bought  the  notes  and  mortgages  at  the 
sheriff's  sale  under  the  execution  issued  upon 
the  said  Judgment.  And  the  evidence  shows, 
as  the  pleadtogs  admit,  these  facts:  That 
Desperatl  was,  on  the  16th  da?  of  March, 
1010,  convicted  of  the  crime  of  grand  lar- 
ceny ;  that  he  appealed  from  the  Judgment 
of  convection  to  the  Court  of  Appeal,  and  that 
the  trial  Judge  admitted  him  to  bail  pending 
the  determination  of  his  case  on  appeal,  and 
that  he  gave  a  ball  bond,  Paollni  and  Lev- 
erone  qualifying  as  sureties  thereon;  that 
Paollni  and  Leverone,  as  a  condition  to  be- 
coming such  sureties,  exacted  from  Desperatl 
indemnity  against  loss  In  the  event  that  he 
(Desperatl)  failed  to  obey  the  requirements 
of  said  bond ;  that  Desperatl  thereupon,  and 
for  the  purpose  of  Indemnifying  his  bonds- 
men, executed  a  deed  of  trust  to  the  two 
tracts  of  land  described  In  the  complaint  to 
Paollni  and  Leverone;  that  thereafter  Des- 
peratl left  the  state  of  California  and  went 
to  Canada*  and  remained  there  for  some 
time;  that  the  trustees,  by  the  direction  Of 
Desperatl.  subsequently  sold  the  two  tracts 
of  land,  taking  as  part  payment  therefor  the 
notes  and  mortgages  In  dispute,  and  holding 
the  same  for  the  purpose  for  whldi  the  prop- 
erty had  previously  been  conveyed  to  them 
In  trust,  as  above  explained ;  that  the  trans- 
fer of  said  notes  and  mortgages  was,  under 
Instructions  from  Deap^ati,  made  to  Mar- 
diettl  by  Paollid  and  Lemone  on  the  8d  day 
ot  October,  1910,  the  same  to  be  delivered  to 
Oie  transferee  the  Bank  of  Central  Cal- 
Ifomia,  with  which  they  were  deposited, 
"whenever  and  in  the  event  that  the  Judg- 
ment at  C(HiTlctlon  theretctfore  bad  and  taken 
in  the  said  action  •  •  *  wh««ln  said 
Desperatl  was  convicted  of  grand  larceny, 
waa  reversed  by  the  DiaCrlct  Oonrt  of  Ap- 
peaL" 

[1]  The  spedflc  contentiAs  of  the  plalntifl 
la,  however,  that  the  evidence  does  not  sup- 
port the  finding  that  the  transfer  of  the 
notes  and  mortgages  by  Desperatl  to  Har- 
chetti  Involved  a  bona  fide  transaction  or  one 
founded  upon  a  valuiAle  oonslderatlcm.  This 
(Mmstltntefl  the  subject  and  the  crux  ot  the 
controversy  so  fhr  as  the  evidence  is  con- 
cerned. 

It  must  be  conceded  that  the  testimony  of 
both  Desperatl  and  Marchettl  appears  to  be 
fall  of  self-contradictions  upon  certain  of  the 
material  circumstances  of  the  alleged  indeht- 
edneaa  of  Desperatl  to  BfarchettI  in  the  sQm 
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of  $R,200,  to  extinguish  which  was  the  ob- 
ject of  the  transfer  of  the  notes  and  mort- 
gages to  Marcbetti ;  yet  we  cannot  say  that 
the  trial  court's  conclusion  as  to  that  mat- 
ter was  not  Justified  or  Is  not  supported, 
since  it  appears  that  both  Desperatl  and 
Marchettl  positively  testified  that  they  had 
been  partners  In  the  business  of  farming  for 
a  considerable  portion  of  the  period  of  ten 
years;  that  during  a  part  of  that  period 
Marchettl  was  employed  by  Desperatl,  and 
that  at  no  time  In  that  period  was  there 
ever  a  settlement  between  them,  and  that 
they  never  had  had  a  settlement  until  a  short 
time  prior  to  the  transfer  of  the  notes  and 
mortgages  to  Marchettl,  when  It  was  ascer- 
tained that  Desperatl  was  Indebted  to  Mar- 
chettl In  the  sum  for  which  said  transfer  was 
executed;  that  the  settlement  between  Des- 
peratl and  Marchettl  and  the  transfer  of  the 
notes  and  mortgages  to  the  latter  transpired 
before  the  sheriff  seized  and  sold  the  notes, 
etc.,  under  the  execution  issuing  on  the  plain- 
tiffs Judgment. 

It  Is  not  our  Intention,  nor  is  It  necessary 
to  point  out  heraln  the  apparent  Inconsisten- 
cies in  the  testimony  of  Desperatl  and  Mar- 
chettl and  some  of  the  other  witnesses  who 
were  Introduced  in  support  of  the  claims  of 
the  defendants.  It  Is  deemed  enough  to  say 
that,  while  It  was  Important  to  emphasize 
the  alleged  contradictions  before  the  trial 
court,  we  cannot  perceive  that  an  examina- 
tion or  consideration  of  them  by  this  court 
can  lead  to  a  result  different  from  that  ar- 
rived at  by  the  trial  judge,  since  there  Is 
nothing  in  the  inconsistencies  themselves 
which  justly  OS  in  holding  that  they  stamp 
the  entire  teatlmony  of  the  witnesses  as  so 
Intrlnaically  unbelievable  as  to  render  it  In- 
suffldent  to  support  the  decision.  While  a 
reviewing  court  cannot  always  say  that  the 
evldoice  Justified  the  decision,  it  can  in  the 
general  run  at  cases,  with  no  difficulty,  oi 
without  hesit^ion,  hold  that  the  evidence,  as 
it  appears  to  it,  supports  the  decision.  ^Is 
results  from  tiie  fact  that  in  all  cases,  as  Is 
true  here,  the  sole  question,  so  tax  as  the 
evld«koe  is  involved,  Is  one  as  to  the  credit 
billty  of  the  wltnessBB,  and  Us  sDlnti<ni  a 
tuncttiHi  of  tiie  trial  court  or  jury  to  whibh 
tlie  questions  of  fact  are  submitted  for  de- 
termination. Bat  It  may  be  remarked  that 
there  waa  at  least  an  attempt  to  explain  the 
alleged  ctmtradlcUons.  It  la  farther  to  be 
observed  that  both  Desperati  and  Mar^tti 
are  foreigners,  and  nelHier  was  able  to  vpeek 
the  English  language  dearly  and  dtetinctly, 
as  ve  are  justified  in  judging  from  tiie  man< 
ner  in  wMdl  they  otpressed  tiiemselTes.  In 
truth,  Uanfhettl,  who  was  not  present  at  the 
trial,  but  whose  deposition  was  reed'tiiere- 
at,  gave  bis  testimony  through  ah  Interpreter. 
Desperati  explained  the  sevml  transactions 
connected  with  the  controversy  h&ti  In  *bro- 
ken  English."  We  cannot  tell,  of  courae, 
what  Impression  the  several  wItiieSses  made 
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upon  the  trial  Judge  by  their  manner  of  tes- 
tifying, except  by  the  result  of  the  trial  of 
the  Issues  of  fact  aa  evidenced  by  the  deci- 
sion. But  It  can  readily  be  apprehended  bow 
witnesses  who  are  not  sufficiently  familiar 
with  our  language  to  express  their  thoughts 
therein  clearly,  distinctly,  and  aptly  might 
easily  be  ltd  Into  apparent  discrepancies  in 
their  statement  of  the  facts  of  the  transac> 
tlons  to  which  their  testimony  Is  addressed, 
and  at  tbe  same  time  give  their  version  of 
the  vital  facts  of  such  transactions  In  a  man- 
ner to  persuade  the  conviction  that.  In  the 
main,  they  have  told  the  truth.  It  Is  to  be 
admitted  that  both  Desperatl  and  Marchettl 
seem  to  have  become  confused  respecting  cer- 
tain dates  of  the  aeries  of  events  constitut- 
ing the  transactions  from  which  the  claimed 
Indebtedness  arose,  and  there  was  some  tes- 
timony from  which,  unexplained,  the  Infer- 
ence would  seem  to  be  Justified  that  the  ex- 
tent of  Desperatl's  indebtedness  to  Marchettl 
did  not  at  any  time  exceed  the  sum  of  $1,200, 
and  that  of  that  amount  the  sum  of  $700  was 
paid  to  Marchettl  at  the  time  tbe  lands  de- 
scribed in  the  complaint  were  sold  to  Flerlnl 
and  Dami  by  Paollni  and  Leverone,  as  trus- 
tees. These  matters  Desperatl  In  his  own 
way  attempted  to  explain  consistently  with 
the  dalm  that  the  amount  of  his  Indebted- 
ness to  Marchettl  was  the  sum  for  the  pay- 
ment of  whidi  he  transferred  the  notes  and 
mortgages  to  tbe  latter,  and  bis  explanation 
thereof  seems  to  bare  been  satisfactory  to 
tbe  trial  Judge.  We  see  no  such  Inherent 
weakness  or  fault  In  said  explanation  as  to 
Justly  us  In  holding  that.  In  accepting  it, 
the  trial  Judge  made  a  mistake ;  nor  can  we 
say,  aa  b^ore  stated,  ereu  If  the  ezplana- 
tl<m  was  not  as  satisfactwy  as  might  be  de- 
sired, the  tesUmony  of  tbe  witnesses  ^er- 
ally  was  so  affected  by  the  apparent  discrep- 
ancies referred  to  as  to  raider  it  inherently 
improbable  or  insufficient,  aa  a  matter  of  law, 
to  sustain  the  findings  Tital  to  tbe  support 
ot  tbe  Judgment 

[2]  2.  The  attorney  for  the  plaintiff  asked 
tile  witness  Paolinl  the  following  question: 

"Didn't  Marchettl  tell  you  at  that  time  [refer- 
ring to  tbe  occasion  on  which  the  lands  were 
sold  to  Pieriiti  and  Dami]  that  he  liad  to  have 
all  bis  money?" 

Objection  to  said  question  by  counsel  for 
the  defwdants  upon  tbe  ground  that  it  was 
leading  a;id  suggestive  in  form  was  sustained 
by  the  court,  and  the  ruling  is  here  assigned 
as  erroneous  and  prejudicial.  The  ruling 
turned  out  to  be  harmless,  for  the  Identical 
question  was  pr<^anded  in  a  different  and 
proi>er  form,  and,  while  the  answer  thereto, 
as  as  answers  to  other  questions  seeking 
like  Information,  were  not  very  satisfactory, 
the  witness  appearing  to  have  no  memory 
upon  tbe  subject,  they  disclosed  that  there- 
from the  witness  very  clearly  understood 
what  counsel  desired  to  get  from  him  through 
the  question  a  reply  to  which  was  disallowed 
iiiid«r  tbe  ruUng  comt^ataed  vL 


[3]  3.  The  court,  upon  objection  by  connsel 
for  the  defendants,  in  effect  ruled  against 
the  effort  of  the  plaintiff's  attorney  to  secure 
a  statemrat  from  PaoLtnl  that  a  certain  let' 
ter  written  and  addressed  to  Paolinl,  and 
wUcb.  had  been  lost  or  destroyed  before  the 
trial,  contained  language  showing  that  Des- 
peratl still  claimed  to  be  the  owner  ot  the 
notes  and  mortgages  after  the  alleged  set- 
tlement with  Marchettl  bad  been  effected, 
and  he  (Desperatl)  had  directed  Paolinl  and 
Leverone  to  transfer  to  Marchettl  said  notes 
and  mortgages  In  extingulsbment  of  the  in- 
debtedness ascertained  by  said  settlement  to 
be  due  MarchettL  Tbe  ground  of  the  objec- 
tion was  that  tlie  witness  had  previously 
been  exliaustlvely  examined  relative  to  the 
contents  of  the  letter,  and  that  it  was  thus 
disclosed  that  he  had  no  definite  recollection 
of  the  contents  of  the_letter.  Tbe  court  re- 
marked that  It  would  be  idle  further  to  ques- 
tion the  witness  concerning  the  subject-mat- 
ter of  the  letter,  since  he  had  already  been 
fully  examined  with  respect  thereto  and 
found  to  be  unable  to  recall  the  contents  of 
the  letter,  "unless,"  added  the  court,  "you 
can  refresh  bis  memory."  The  inquiry  waa 
not  further  pressed,  tbe  attorney  for  the 
plaintiff  met€iy  r^iBylng  to  the  court's  re- 
marks: "We  will  take  a  ruling."  The  rectffd 
shows  that  previously  to  tbe  lullnx  emnplaln- 
ed  of  tbe  attorney  for  tbe  plaintiff  had  sub- 
jected Paolinl  to  an  extended  examination  In 
an  ^ort  to  procure  ttom  him  a  statement  of 
tbe  omtents  ci  the  letter,  but  without  avail; 
the  witness  declaring  that  he  biul  little  recol- 
lection of  the  particnlar  matters  referred  to 
In  tbe  letter.  We  think  that,  under  the  cir- 
cumstances, the  question  wh^er  further  in- 
quiry Into  the  Bubjectrmatter  of  the  letter 
should  be  permitted  was  cm  resting  in  tbe 
discretion  of  tlie  ooort,  and  we  cannot  say 
tbat^  In  foreclosing  such  furtbra  Inquiry,  Um 
conrt  abused  its  discretiim.  There  must  be 
a  Undt  somewhere  to  the  examination  of  a 
witness  upon  a  particular  subject,  and  where, 
as  seems  to  have  been  true  heset  It  is  evident 
to  the  trial  court,  after  a  full  and  exbausttve 
examination  of  the  witness  usum  tbe  subject 
concerning  which  particular  information  Is 
desired  and  desirable,  that  nothing  more  can 
be  accomplished  by  continuing  tbe  Inquiry 
than  has  already  been  accomplished,  then  It 
Is  clearly  within  tbe  discretion,  and,  Indeed, 
the  duty,  of  the  court  to  put  an  end  to  the 
further  prosecution  of  the  examinatlw. 

[4]  4.  The  court  did  not  erv  in  disallowing 
the  witness  Kirkner  to  testify  to  whet  Paoli- 
nl told  him  that  the  letter  mentioned  above 
contained ;  the  object  of  the  testimony  l>elug 
to  show  that  Paolinl  had  said  to  tbe  witness 
that  In  the  letter  Desperatl  made  a  statement 
showing  that  he  then  claimed  ownership  of 
the  notes.  The  ultimate  purpose  sought  to 
be  acliieved  by  this  testimony  was  doubtless 
to  contradict  the  testimony  of  Desperatl  that 
tbe  mites  and  .mortgages  b^d  been  tranafbr- 
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red  to  IfaxcbetU  before  the  l^ter  was  wrlt- 
tsD,  but  It  was  manUestly  Incompetent  tor 
that  purpose,  for  It  was  hearsay,  pure  and 
simple.  The  letter  was  written  in  the  Italian 
language,  and  was  not  read  by  Elrkner  him- 
self. And  the  fact  that  PaoUnl  might  have 
been  the  agent  of  Desperati  at  the  time  of 
the  receipt  of  the  Irtter  (and  it  is  not  clear 
that  he  was)  would  not  make  Uie  testimony 
any  the  less  hearsay,  for  its  obvious  purpose 
was  to  Impeach  Desperatl,  and  the  question 
here  does  not  present  a  case  where  It  was 
attempted  to  prove  that  the  agent  himself, 
assuming  PaoUnl  to  have  been  Deeperati's 
agent  then,  had  previously  made  declarations 
concerning  the  ownership  of  the  notes  at  va- 
riance with  testimony  given  by  blm  at  the 
trial,  but  it  is  a  case  of  trying  to  prove  that 
the  agent  had  tcM  a  third  party  (rf  a  state- 
ment previously  made  by  his  principal  which 
was  inconsistent  with  the  testimony  given  by 
said  principal  at  the  trial.  The  testimony  of 
a  witness  cannot  be  Impeached  in  that  way. 

[S]  5.  The  next  assignment  InvoWes  the 
complaint  that  the  court  erred  to  the  preju- 
dice of  the  plaintiff  in  refusing  blm  leave  to 
amend  bis  complaint  so  tbat  It  would  con- 
form to  certain  facts  developed  by  the  evi- 
dence relative  to  the  time  at  which  the  as- 
signment of  the  notes  and  mortgages  was 
made  to  Marchetti.  The  notes  and  mortgages, 
as  has  been  shown,  were  executed  In  the 
names  of  PaoUnl  and  Leverone,  and  an  as- 
signment thereof  executed  by  tbe  latter  and 
placed  with  the  bank  In  which  the  notes  and 
mortgages  had  been  deposited,  with  instruc- 
tions to  said  bank  to  deliver  the  same  to 
Desperatl  In  the  event  that  the  Judgment  In 
the  criminal  action  against  him  was  reversed 
on  appeal.  This  assignment  was  executed 
in  September,  1910;  tbe  day  not  being  nam- 
ed. The  proof  disclosed  that  tbe  transfer  to 
Marchetti  was  made  on  the  same  assignment 
on  October  3,  1910.  Tbe  claim  is  that  the 
court  should  have  permitted  the  plaintiff  so 
to  amend  his  comiAaint  as  that  It  wonld 
therein  appear,  as  the  evidence  disclosed  to 
be  the  fact,  that,  in  the  place  of  making  an 
assignment  directly  to  Marchetti,  the  original 
one  to  Desperatl  had  been  Changed  so  that, 
by  a  notation  on  the  margin  thereof,  It  was 
made  to  nn  to  MardiettL  We  (»miot  per- 
ceive wherein  the  plaintiff  suffered  Injury  by 
the  refusal  to  allow  the  pr<q}osed  amendment 
theorr  and  tbe  sole  ultimate  issue  In 
this  case  is  that  the  transaction  culminating 
in  the  transfer  of  the  title  to  the  notes  to 
Marchetti  was  fraudulent  and  carried  oat 
with  tbe  Intent  to  defraud  the  creditors  of 
Desperatl.  Under  this  theory,  notwithstand- 
ing that  the  complaint  avers,  and  all  tbe 
pleadings  of  the  defendants  admit,  that  the 
purported  transfer  was  made  oa  the  3d  day 
of  October,  1910,  the  plaintiff  was  at  liberty, 
in  tbe  proof  of  the  charge  of  fraud,  to  pre- 
nent  any  fact  or  circumstance  In  connection 
with  the  transaction  which  might  prove  or 
which  would  tend  to  prove  said  transfer  to 
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and  with  the  dishonest  intention  of  prevent- 
ing the  plaintiff,  as  a  creditor  of  Desperatl. 
from  enforcing  or  satisfying  his  claim  against 
that  defendant.  It  was,  therefore,  eminently 
printer,  under  the  averments  ot  fraud  as  con- 
tained in  the  complaint,  that  the  plaintiff 
shonld  have  been  permitted  to  show  the  cir- 
cumstances under  which  the  transfej"  of  the 
notes  and  mortgages  was  made  to  Marchetti, 
when  it  was  made,  if  at  all  in  reality,  and 
when  tbe  settlement  leading  to  the  transfer 
was  had,  or  to  show  by, any  clrcnmstancea 
available  to  him  ttte  bad  faith  or  mala  fides 
of  the  transactl<m.  If  snch  was  Its  character. 
And  this  is  precisely  what  the  court  allowed 
the  plaintiff  to  make  the  attempt  to  do.  In 
otber  words,  the  platotlff  was  properly  given, 
under  the  rulings  of  the  court,  the  full  bene- 
St  of  the  proof  to  which  his  proposed  amend- 
ment  would  have  been  in  strict  or  spedflc 
conformity,  and  the  ptostoeeA  amendment,  if 
allowed,  could  have  added  no  strength  to  his 
case,  and  was,  c<Hueauently,  wholly  unneces- 
sary. 

[I]  6.  Before  the  court  rendered  Its  ded- 
slon  the  attomeiy  for  tbe  idaintlff  made  for- 
mal application  for  tbe  reopening  of  tbe  case, 
basing  the  motion  on  an  affidavit  in  which 
he  set  forth  that  he  waa  takoi  by  aurptlse  by 
the  proof  that  the  assignment  of  the  notes 
and  mortgages  was  originally  made  to  Des- 
peratl In  September,  1910;  tbat  the  plaintiff 
had  no  knowledge  of  that  tact  np  to  the 
time  of  the  introduction  of  the  proof  show- 
ing it;  that,  if  i^ven  an  t^iportunl^,  be  would 
be  able  to  show  (stating  it  in  a  general  way) 
that  the  testimony  of  Levenme  and  Desper- 
atl as  to  the  tlQie  a  aetUement  waa  made  and 
a  balance  struck  between  the  latter  and  Mar- 
chetti was  not  true;  tbat,  wbm  the  assign- 
ment was  made.  In  September,  1810,  the  in- 
structions were  to  make  it  to  Desperatl  him- 
self, and  not  to  Marchetti ;  that,  if  given  an 
oppOTtunity,  he  could  prove  that  the  testi- 
mmy  of  Desperatl  that  he  was  Indebted  to 
Marchetti  In  a  greater  sum  than  $1,240  was 
false,  etc.  Tbe  court  denied  said  motion, 
and  tbe  ruling  Is  assigned  as  error. 

Preliminarily,  however,  objection  is  made 
that  tbe  ruling  cannot  be  reviewed  because 
it  is  not  pnqwrly  authenticated.  The  pro- 
ceeding on  the  motion  is  In  the  UU  of  excep- 
UonB  whldi  was  settled  and  approved  by  tbe 
trial  Judge,  and  appears  therein  as  a  part  of 
the  proceedings  of  the  trial.  The  motion 
having  been  made  before  the  cause  was  decid- 
ed, we  think  it  should  be  held  to  be  a  pro- 
ceeding arising  as  a  part  and  during  the 
course  of  the  trlaL  Besides,  the  order  over- 
ruling  tbe  motion  is  not  q)paalable,  and  rule 
39  of  this  court,  requiring  the  authentication 
of  certain  orders  when  appeals  ore  taken 
therefrom,  applies  exduslvely  to  those  or^ 
ders  wmch  are  aiq;»ealable. 

[7]  But  there  Is  no  merit  In  the  point  urg- 
ed against  Um  order  overruling  -  tbe  motUm. 
Whether  the  cause  should  be  reopened  for 
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the  taking  of  farther  testimony  upon  the 
ataowtng  made  by  the  plaintiff  was  a  matter 
wholly  within  the  discretion  of  the  trial 
court,  and  we  cannot  eay  that  that  discretion 
was  not  wisely  and  aonndly  exercised  In  the 
action  of  the  court  denying  the  motion. 

[8]  7.  We  can  see  no  merit  In  the  next 
point  discussed  by  counsel  and  which  In- 
volves the  contention  that  the  finding  that, 
at  the  time  of  the  seizure  and  sale  of  the 
notes  and  mortgages  by  the  sheriff  under  the 
execution  issued  on  the  plaintiff's  Judgment, 
the  latter  had  acquired  no  right,  title,  or  in- 
terest in  or  to  said  note^,  etc.,  as  against 
said  Marchettl,  cannot  stand  because  the 
court  failed  to  find  or  decide  what  claim  or 
interest,  if  any,  Leverone  and  Faollnl  had 
thereto  or  therein.  The  complaint  explained 
that  the  notes  and  mortgages  were  to  be  de- 
livered to  Leverone  and  PaoUnl  only  In  the 
event  that  the  criminal  case  against  Desper- 
atl  was  decided  adversely  to  him  on  appeal, 
and  further  stated  that  the  pui^ose  of  that 
arrangement  was,  not  at  any  time  to  vest 
title  to  the  notes  and  mortgages  in  those 
parties,  but  to  indemnify  them  against  loss 
In  case  Desperatl  failed  to  respond  to  the  re- 
quirements of  his  ball  bond,  upon  wMch 
Leverone  and  Paollni  were  sureties.  The 
answers  of  the  defmdants  and  the  cross- 
complaint  of  Marchettl  admitted  the  truth  of 
those  allegatttma,  and  it  was  therefore  un- 
necessary to  make  a  specific  finding  as  to  the 
interest  Leverone  and  Paolbd  bad  In  the 
notes  and  mortgages,  even  if  sncb  a  finding 
were  in  any  event  necessary,  so  far  as  the 
plaintiff  was  concerned. 

[f]  And  the  transaction  involving  the 
notes  and  mortgages  between  Desperatl  on 
the  one  hand  and  Leverone  and  Paollni  on 
the  other  did  not  constitute  an  escrow,  as 
the  plaintiff  contends.  No  conditional  title 
was  vested  In  them.  They  merely  held  a 
lien  in  the  nature  of  a  mortgage  on  the  se- 
curities. Section  1057,  Civ.  Code ;  11  Am.  & 
Eng.  Eney.  of  Law  (2d  Ed.)  p.  333;  Com- 
mercial Bank  T.  Prltchard,  126  Cal.  600.  604, 
69  Pae.  130. 

[10]  8.  It  Is  further  contended  that  the 
conclusions  of  law  are  Inconsistent ;  the  spe- 
cific point  In  this  regard  being  that  the  find- 
ing above  referred  to  is,  In  fact,  a  conclusion 
of  law,  and  that  It  is  in  confilct  with  the 
conclusion  of  law  No.  1,  whereby  the  court 
concludes,  as  a  matter  of  law,  that  the  plain- 
tiff never  at  any  time  acquired  any  interest 
In  or  title  to  the  notes  or  mortgages,  except 
such  as  he  mlg^t  have  acquired  by  purchas- 
ing the  same  under  the  execution  sale  to 
satisfy  hla  Judgment  But,  as  seen,  the  court 
found  that  Marchettl,  at  the  time  of  the  levy 
of  the  execution,  was  the  owner  and  entitled 
to  the  possession  of  the  notes  and  mortgages, 
and  conclusion  of  law  No.  2  declares  that  the 
levy  of  the  execution,  on  the  securities  to  sat- 
isfy the  plaintiff's  judgment  was  wrongful. 
Inasmuch  as  the  property,  when  attached  or 


levied  upon  under  the  execution,  belonged  to 
Marchettl.  l^us  It  is  very  clear  that  there 
is  no  conflict  between  the  finding  (or  con- 
clusion of  law,  if  it  may  strictly  be  so  re- 
garded) referred  to  and  the  conclusions  ot 
law  mentioned. 

[11]  In  any  event,  if  the  ctmcluslons  of  law 
may  be  said  to  be  conflicting,  assuming  the 
finding  mentioned  to  be  a  conclusion  of  law, 
the  other  findings  support  the  Judgment,  and 
the  settled  rule  Is  that,  where  this  is  true, 
inconsistencies  between  certain  ccmduidons  of 
law  are  immaterial,  and  cannot  operate  to  vi- 
tiate the  ju^ment.  Spencor  v.  Duncan,  107 
Cal.  423,  426,  40  Pac.  549;  Roberts  v.  Hall, 
147  CaL  434,  4S7,  82  Pac  06;  Lange  v.  Wa- 
ters, 156  Cal.  142,  144,  103  Pac  8S9,  19  Ann. 
Gas.  1207. 

There  are  no  other  points  requiring  special 
notice. 

Tbe  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUH- 
NBTT,  J, 


SCHMIDT  et  al.  v.  UNION  OIL  CO.  OF 
CALirORNIA.    (Civ.  13e&) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  May  10,  IBlfiw   Rebearinj:  Denied 
by  Snprane  Court  July  8.  Iw6.) 

1.  Explosives  Oil— Quautt  as  Cause 
ov  Explosion — SufnciENcr  of  Evidencs. 

In  an  action  for  injuries  caused  by  an  ex- 
plosion of  oil  in  an  incubator  lamp,  evidence 
held  sufficient  to  support  finding  of  jury  that 
the  ezploslni  and  injury  were  due  to  the  infe- 
rior quality  of  the  oil,  and  not  to  plaintUTs 
negligence. 

[Ed.  Note.— For  other  cases,  see  Ezplosivee, 

Cent.  Dig.  i  6;  Dec  Dig. 

2.  ExFLosivKS  «»9— Trial  «=9248— Insibuc- 

TIOHS— CONFOBHITT  TO  BVIDXNOE. 

In  an  action  against  the  seller  of  oil  for 
injuries  received  when  an  incubator  lamp  ex- 
ploded, an  instructiun  that  courts  will  take  ju- 
dicial notice  of  the  qualities  of  such  things  as 
artificial  gas,  kerosene,  gunpowder,  dynualte, 
and  the  like  was  properly  recused  as  being  ab- 
stract on  the  issue  woether  the  oil  famished  by 
defendant  was  of  inferior  qaallty,  unsafe  for  the 
use  to  which  it  was  put,  and  as  tending  to  mis- 
lead the  jury. 

[Ed.  Is'ote.— For  other  cases,  see  Explosives, 
Cent  Dig.  i  6:  Dec  Dig.  «=>9;  Trial.  Gent. 
Dig.  H  B82,  583;  Dec.  Dig.  «s>248.] 

3.  Evidence  ®s97— Judiczai.  Notice— Quai,- 
ITIES  OF  Explosives. 

A  court  will  probably  take  judicial  notice 
of  the  qualities  of  such  things  as  artificial  gai^ 
kerosene,  gunpowder,  and  dynamite. 

[Ed.  Note.— For  other  cases,  see  Bvidencet 
Cent  Dig.  S  6;  Dec.  Dig.  <8=»7.] 

4.  TbIAL  «:=3l21— ABOUHEHT   of  COURSKXr- 

CouuENT  ON  Evidence. 

In  an  action  against  tbe  seller  of  oQ  for 
injuries  to  plaintiff  from  Uie  explosi<m  of  an 
incubator  lamp,  where  tlie  defendant  introdoced 
in  evidence  a  report  as  to  tbe  testing  and  in- 
spection of  its  oil,  signed  by  an  inspector  and  a 
tester,  and  With  the  initials  of  a  special  agent, 
but  failed  to  eupplemeat  such  report  by  the  tes- 
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thnony  of  tiie  partie*  who  made  It,  the  ar^ment 

of  plaintifTg  attorne;  stating  that  there  must 
have  been  somethlnf  rery  peculiar  about  the 
oil,  or  dae  tiie  defendant  would  have  had  wit- 
nesMS  in  court  to  prove  what  Its  teat  as  to 
explodveneSB  was,  and  that  the  report,  admit- 
ted over  objection,  was  of  no  value  as  not  sup- 
ported br  any  testimoDj  in  court,  was  not  Im- 
moper,  iince  the  significance  of  the  report  would 
have  been  Rreatly  emphasized  If  supplemented 
by  the  testimony  of  those  who  made  it,  and 
counsel  for  the  pleintlfr  was  entitled  to  comment 
on  the  invalidatinr  circumstance  that  such 
parties  were  not  called  as  witnesses. 

r.  Note.— For  other  cases,  see  Trial,  Gent 
SI  294-298v  300;  Dec.  Dig.  «=9l21.] 

5b  TuAL  ^s>121— Abouhkht  or  Couitsei/— 
OoMUENT  ON  ADifisaioN  or  Evidence. 
It  is  not  proper  for  counsel  to  criticize  be- 
fore the  jurr  the  action  of  the  court  in  admit- 
ting particular  evidence  over  objection. 

gM.  Note.— For  other  cases,  see  Trial,  Oent 
.  H  294^298,  300;  Dec.  Dig.  «=»12],] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  O.  EL  Schmidt  and  Lizzie 
Schmidt  against  the  Union  Oil  Company  of 
California.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

See.  also,  168  CaL  617, 143  Pac  776. 

W.  A.  Sutherland,  of  Fresno,  and  Thoe.  O. 
Toland,  of  Loa  Angeles,  for  appellant  Har- 
ris &  Hayhnrst.  of  Fresno,  Joel  H.  Smith,  of 
Selma,  and  Geo.  Oosgrave,  of  Fresno,  for 
respondents. 

BURNETT,  J.  Plaintlffb  are  bosband  and 
wife,  and  tbe  Judgment  was  In  tbelr  favor 
for  $12JS00  as  damages  fbr  tnjurles  sustain- 
ed by  Zjlasle  Schmidt  In  an  exOloslon  of  oil 
parcbased  from  defendant  The  appeal  Is 
from  the  Judgment  tinder  tb&  alternative 
method.  Code  Civ.  Pro&  |  VSSc 

It  is  alleged  in  tbe  ooraplalnt  tbat  plaintifls 
were  engaged  In  fbB  poultry  busineas^  and.  In 
the  proaecotion  of  said  business,  nsed  Inen- 
bators  for  the  purpose  of  hatching  eggs  by 
artifldal  beat;  that,  to  generate  such  beat, 
they  burned  kerosene  oil  wbldt  tbey  bought 
from  defoidant;  tbat  tb«  use  of  said  oil  of 
ordinary  quality  for  sucb  purpose  is  entirely 
safe,  and  attended  wlUi  no  danger  of  ex< 
Idosion;  "that  prior  to  about  Mardb  15, 
1911,  tbey  had  purchased  oil  of  this  charac- 
ter fn»n  defendant  which  was  entirely  safe; 
that  defendant  at  all  times  knew  tbe  use  to 
which  tbe  oil  purchased  from  it  by  ptalntlffa 
was  put ;  that  on  or  about  March  15,  1911, 
they  purchased  a  quantity  of  fceroeene  oil 
for  their  Incubatw  lamps  believing  It  to  be 
of  the  same  quality  as  tbat  theretofore  sold 
tbem  by  defendant,  but  defendant,  disre- 
garding its  duty  in  that  behalf,  negligently 
and  carelessly  sold  them  oil  of  a  highly  dan- 
gerous and  explosive  character;  that  on 
March  29,  1911,  while  plalnUff  Lizzie 
Schmidt  was  using  a  part  of  the  oil  so  pur- 
chased from  defendant  in  the  Incubator  lamps 
in  the  ordinary  and  customary  manner,  and 
without  any  fault  or  negligence  on  the  part 


of  plaintUCs,  the  Ml  United  and  ejqc^ed  and 
shattered  tbe  lamp,  and  seriously  bnnwd 
plalntltt  Lizzie  Schmidt,  to  the  damage  of 
plaintiffs  in  tbe  sum  of  $25,000." 

A  second  cause  of  action  was  afterward 
added  by  oonsent,  containing  tbe  addtUqnal 
allegati<»j: 

"That  all  of  the  oil  sold  by  defexkdant  to  plain- 
tUFs  as  herein  desoribed  waa  manufactured  by 
said  defendant" 

This  was  for  the  purpose,  so  It  Is  stated  by 
respondents,  of  showing  a  statutory  war- 
ranty. 

[1]  Mrs.  SCbmidt  testified  that  in  March 
1911,  tbey  were  running  14  incubators,  and 
her  particular  business  in  the  matter  was 
caring  for  the  lamps.  She  "was  attending  to 
the  wicks,  and  keeping  them  perfectly  clean, 
and  seeli^  that  tbey  were  in  good  shape  and 
In  perfect  order  when  tbey  were  attended  to," 
and  she  gave  each  lan^  a  thorough  cleaning 
once  a  day;  that  prior  to  the  month  of 
March  the  oil  tbey  bad  been  getting  from  the 
Union  Oil  Company  gave  good  satisfaction, 
but  later  *it  burned  badly  for  one  thing,  and 
smoked  more  or  less,  and  didn't  give .  good 
Batisfactlon  in  a  general  way;  it  would  not 
bum  bright  or  dear;"  the  oil  was  delivered 
at  the  house  from  the  company's  tank  wagon ; 
that  she  complained  to  the  driver  of  tbe 
wagon  "about  tbe  quality  of  the  oil,  or,  that 
is,  that  it  was  not  giving  good  satisfaction 
at  the  time  we  were  uring  it" ;  that  on  tbe 
29tb  of  Mardi,  in  the  afternotm,  she  started 
to  clean  the  lamps.  As  she  stooped  down 
and  "unhooked  the  little  hooks  that  carried 
the  lamp  and  brought  It,  as  I  should,  to  set  It 
down,  it  exploded  with  a  great  force  in  my 
ttLCt,  and  bad  a  report  tike  a  gun,  went  off 
Immediately  with  a  great  splash  in  my  face, 
and,  of  course,  naturally  caught  me  on  fire 
all  over  my  shonlders,  my  dress,  and  my 
balr."  She  bad  not  opened  It,  and  did  noth- 
ing whatever  to  the  lamp  except  to  take  It  off 
the -book.  At  the  time  of  the  explosion  she 
was  holding  the  lamp  with  both  hands  In 
front  of  her,  "going  to  put  it  on  top  of  tbe 
Incubator."  After  the  exploidon  she  rusbed 
from  tbe  building  all  ablaze,  and  she  and 
ber  husband  extinguished  the  flames.  It  is 
not  disputed  tbat  she  was  frightfully  injured 
and  disfigured,  nor  Is  it  claimed  tbat  the 
amount  awarded  Is  disproportionate  to  tbe 
degree  of  severity  of  her  injuries.  In  fact, 
it  18  anureut  from  the  record  that  the  full 
amount  claimed  would  be  no  more  Qian  Just 
recompense  if  defendant  was  liable  at  alt, 
and  as,  In  the  closing  brief,  appellant  recedes 
from  the  position  taken  In  its  opening,  tbat 
the  verdict  was  exc^slve,  we  need  not  dwell 
upon  the  shocking  features  at  tbe  injury. 

The  oU,  as  It  was  received  from  tbe  defend- 
ant's tank  wagon,  was  placed  in  a  large  00- 
gallon  tank  close  to  where  the  incubators 
were  kept,  and  from  this  she  drew  It  in  a 
gallon  can  from  which  she  'filled  tbe  lamps. 
She  testified  further  that,  In  cleaning  the 
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lamps,  "I  would  always  look  at  it  to  see  that 
the  wick  was  perfecOy  clear  tnm  any  cliar 
here;  It  was  always  trimmed  and  always 
cleaned  off;"  and  she  had  a  little  brash  and 
always  Carried  a  cli^  to  see  that  the  lamp 
was  perfectly  dean,  and  she  had  a  pair  of 
little  scissors  to  trim  the  wick,  and  she  al- 
ways kept  the  lamp  "absolutely  clean.  It 
was  fMt  Uka  almost  a  new  lamp ;  of  course. 
It  would  not  look  as  bright  and  clean  as  that, 
but  it  would  be  In  perfect  order.** 

Mr.  Schmidt  corroborated  his  wltb  as  far 
as  his  knowledge  ext«ided.  He  called  atten- 
tion to  one  additional  ctrcnmstance,  that  the 
oil  tank  from  whUitL  they  received  the  oil  had 
several  cmnpartmentB,  one  of  Tfiil<dk  contain- 
ed coal  and  another  gasoline,  and  that 
the  faucet  to  each  compartment  was  similar 
to  all  the  others.  TbeBs  faucets  were  at  the 
back  of  the  wagon,  six  or  eUcht  inches  apart. 
Once  Mr.  Schmidt  had  asked  the  driver  if  he 
ever  made  a  mistake  on  account  of  the  ttm- 
cets  heinis  alike,  and  the  Utter  said:  "WeU, 
I  did  make  a  mistake  at  one  time,  but  1 
corrected  It  myself  before  any  trouble  hap- 
pened." The  drlTOT  also  told  him  that  the 
compartments  were  not  the  same  size,  and 
they  URed  them  interchangeably  for  the  differ- 
ent products.  oH  and  gasoline,  as  their  busi- 
ness  required.  As  to  the  technical  test  of 
the  quality  of  the  oil,  Mr.  Schmidt  testified 
that,  on  the  0th  of  April,  following  the  explo- 
ekm,  he  drew  about  a  quart  of  the  oil  from 
the  ao^allon  tank  and  sent  it  to  F.  E.  Twin- 
ing, a  chemist  In  Fresno;  that  no  oU  had 
been  put  Into  the  tank  between  the  time  of 
the  accident  and  the  taking  of  the  sample; 
and  that  there  was  no  way  for  anything  to 
get  into  this  tank  unless  It  came  from  the 
wagon. 

It  appeared  that  oil  was  delivered  to  plain- 
tiffs on  the  6th,  13th,  20tb,  and  29th  of  March, 
and  it  was  stipulated  that  defendant  had 
made  two  shipments  of  oil  "from  its  refinery 
at  Oleum  to  the  substation  at  Beedley,  .one 
in  January,  and  the  other  one  arriving  In 
Beedley  on  the  16th  of  March,  and  that  It 
waa  from  this  oil  delivery  sent  down  to  Reed- 
ley  and  arriving  on  the  16th  of  March  th&t 
the  oil  In  question  and  burning  In  the  lamps 
on  the  28th  and  29th  of  March,  1911,  was 
taken,  and  that  which  was  delivered  also  on 
the  29tb  was  from  the  same  oil  as  delivered 
on  the  16th  of  March,  from  the  same  car." 

F.  E.  Twining  qualified  as  a  chemist,  and 
he  testified  that  he  made  a  fiash  test  of  the 
oil  that  he  received  from  Mr.  Schmidt.  He 
found  the  flash  test  was  88°.  The  fiash  test 
Is  indicative  of  the  amount  of  volatlve  vapor, 
that  Is,  inflammable  vapors.  In  the  oil.  The 
lower  the  flash  test  the  more  dangerous  Is 
the  oil.  The  flash  test  is  the  temperature  at 
which  oil  will  give  off  vapor  enough  to  Ignite. 
The  flash  test  of  oil  regarded  as  safe  Is  110°. 
The  witness  did  not  consider  It  a  safe  oil. 
The  apparatus  by  which  he  determined  the 
flash  point  was  what  he  calls  an  SlUott 
tester,  but  he  claimed  that  it  belongs  to  the 
class  known  as  opeu  testeca.  The  closed  test- 


er, it  may  be  said,  shows  the  flash  point  at 
about  20  degrees  lower  than  does  the  open 
tester.  He  also  asoertained  this  point  by  Oie 
Tagltabne  method,  which  Is  the  method  rec- 
ognized on  the  Pacific  Ooast,  and  found  It  to 
correspond  substantially  with  the  othv,  plac- 
ing It  at  88*.  He  also  made  a  diemieal  anal- 
ysis of  the  oil  by  distillation,  and  found  that 
It  contained  2.98  per  crait  at  the  naphtha 
group,  which  would  account  for  the  low  flash 
test,  and  for  that  reason  he  did  not  consider 
it  a  safe  oU  for  use  In  an  incubator. 

W.  A.  Smith  was  employed  l^  plaintiffs, 
and  was  on  the  prrasises  at  the  time  of  the 
accident.  He  went  into  the  basement  im- 
mediately after  the  explosion  and  picked  tba 
lamp  off  Oa  floor  six  or  ^^t  feet  from 
where  the  accident  haivened.  The  bottom  of 
the  Utmp  was  lylnl;  oa  top  of  the  incubator. 
TbB  burner  was  lying  off  in  a  different  direc- 
tion from  the  lamp. 

W.  G.  McFarlane,  an  expert  poultry  raiser, 
and  who  was  familiar  with  the  use  of  incuba- 
tors, testified  that  he  had  been  agent  for  the 
Jubilee  Incubators  for  IS  years  (the  one  in 
question  being  a  Jubilee  incubator),  and  that 
they  were  what  are  known  as  the  sun  hinge 
burners  and  were  the  best  made— as  good  as 
could  be  produced.  On  cross-examination  he 
was  shown  t)ie  lamp  that  exploded  and  ask- 
ed if  it  loofcdd  as  though  an  explosion  had 
blown  the  burner  out  of  the  c<fllar,  and  he 
gave  It  as  his  oidnlon  that  the  burner  had 
been  blown  off. 

We  think  it  caimot  be  doubted  Uiat  ttie 
foregoing  jnstlfles  a  rational  inffereqoe  ttiat 
the  explosion  and  consequent  injury  to  Mrs. 
Schmidt  were  due  to  the  inferiw  quality  of 
the  oil,  and  not  to  any  wont  of  ordinary  care 
on  her  part.  The  evidence  would  seem  to  be 
ample  to  support  the  IhidlDg  of  the  jury  in 
that  respect  However,  we  may  notloe  a  lit- 
tle more  In  detail  the  crlticlam  at  that  evi- 
dence bs  aivellant  uid  devote  some  lUten- 
tlm  to  what  are  claimed  to  be  errors  In  Ota 
trial  of  the  cause. 

Ai^tellant  que8tl<mB  the  veracity  <tf  MrsL 
Schmidt  as  follows: 

"If  the  lamp,  hangiDg  in  under  the  incubator, 
only  about  two  feet  from  the  ground,  exploded 
the  moment  she  touched  it  or  started  to  take  it 
out,  bow  did  tiie  flamea  catch  her,  in  the  face 
and  breast  and  on  her  shoulders  and  back,  and 
on  no  other  part  of  the  body  or  lower  limbs? 
If  she  was  down  In  under  the  incubator  when 
the  explosion  occurred,  so  that  the  flames  could 
have  reached  her  in  that  manner,  then  how  did 
the  incubator  come  to  be  burned  on  top  and  not 
on  the  bottom  or  lower  part  of  the  sides  or 
enda?  And  how  did  the  uunp's  bottom  get  on 
top  of  the  Incubator?" 

To  this  It  is  proper  to  reply  that  her  tes- 
timony as  a  whole  must  be  considered,  and 
she  cannot  be  Judged  by  a  single  detached 
sentence.  It  Is  true  that  she  answered, 
"Yes,  sir,"  to  the  question,  "And  It  exploded 
the  moment  you  unhooked  It?"  but  she  ex- 
plained further  by  stating  what  we  have  al- 
ready quoted  to  the  effect  that  she  had 
brought  It  to  the  top  of  the  incubator  and 
was  about  to  set  it  down  when  it  ecq^oded. 
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Bnt,  aside  from  this,  It  would  hardly  be  I 
fair  to  require  any  witness,  under  tbe  same  I 
circumstances,  to  detail  with  strict  accuracy  j 
such  a  startling,  unexpected,  and  disastrous 
occnrrence.  It  is  quite  likely  that  she  did 
better  than  most  persons  could  If  subjected 
to  the  same  trying  experience.  Whatever 
criticism  may  be  made  of  isolated  statements 
of  the  witness,  it  is  entirely  clear  that  her 
completed  story  is  not  Improbable,  and  an 
appellate  court  cannot  say  that  the  Jury  were 
not  authorized  to  accord  full  credence  to  her 
testimony.  Believing,  as  the  jury  undoubt- 
edly did,  that  slie  was  trying  to  tell  the 
truth,  they  could  reach  no  other  conclusion 
than  that  the  explosion  was  not  due  to  her 
<»relessness  or  want  of  attention  to  the 
lamps. 

Appellant,  probably,  has  more  confidence 
In  the  iwlnt  that  the  evidence  Is  not  suffi- 
cient to  support  respcmdents*  theory  as  to 
the  quality  of  the  <dl.  Herein,  though,  we 
may  say,  with  proper  respect  for  the  able 
counsel  for  appellant,  that  they  seem  to  mis- 
take the  function  of  this  court  for  that  of  the 
Jury  or  the  trial  judge.  Much  of  the  argu- 
ment as  to  this  point,  we  think,  could  with 
greater  propriety  have  been  addressed  to 
these  other  tribunals.  We  do  not  see  how 
It  can  be  said  that  there  was  no  substantial 
showing  that  said  oil  was  of  Inferior  quality 
and  dangerous. 

Appellant  declares: 

"The  oil  that  was  in  the  lamp  which  exploded 
was  delivered  March  20th.  There  was  another 
delivery  of  oil  In  said  tank  on  the  29tb  day  of 
March.  wUeh  filled  the  tank  to  the  amount  of 
60  gallons.  Plaintiffs  conttDued  to  use  the  oil 
from  this  tank  for  several  days  after  the  29th 
of  March,  or  until  It  was  about  all  used  up." 

Attention  Is  further  called  to  the  fact  that 
the  sample  was  taken  from  the  tank  "7  days 
after  the  last  delivery  of  oil  from  the  Union 
Oil  Company  and  16  days  after  the  delivery 
of  the  oil  which  was  In  the  lamp  at  the  time 
of  the  explosion,  which,  according  to  plain- 
tiffs' testimony  of  the  amount  of  oil  used 
dally,  would  show  but  very  little,  if  any,  of 
the  oil  delivered  on  March  20th  and  that 
mixed  with  the  oil  delivered  on  March  29th." 
These  suggestions  seem  to  be  made  to  create 
the  impression  that  the  proof  fails  .at  the 
point  of  Identity  of  the  oil  ■  analyzed  and 
tested  with  that  .In  the  lamp  at  the  time  of 
the  explosion  or  of  similarity  in  quality  be- 
tween the  two.  This  apparent  weakness, 
however,  is  removed  by  the  stipulation  to 
which  we  have  already  referred.  Of  course, 
the  cAl  sent  to  Mr.  Twining  was  not  the  same 
oil  as  was  in  the  lamp  when  the  unfortunate 
acddent  occurred,  for  a  very  obvious  reason, 
but,  according  to  the  stipulation,  the  two 
quantities  were  taken  "from  the  same  oil." 
It  was  therefore  at  least  a  fair,  if  not  nec- 
es^ry.  Inference  that  they  were  alike.  Man- 
ifestly, no  proof  of  the  certainty  of  mathemat- 
ical demonstration  could  be  made  of  the 
quality  of  the  oil  which  exploded,  but  the 
eridenoe  furnished  hj  plalntUfs  seema  to 
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j  have  been  legitimate,  plausible,  and  persoa- 
I  sive. 

I  It  is  also  claimed  by  appellant  that  the 
proper  Inference  from  Mr.  Twlnlng's  testimo- 
ny is  that  the  oil  in  question  was  good  com- 
mercial oil.  Part  of  his  testimony  is  quoted, 
and  it  Is  insisted  that  from  this  the  conclu- 
sion follows  that  his  experimffl[it  was  made  In 
a  closed  cup,  and  "that  his  result  of  88  Is 
equivalent  to  from  108  to  113  degrees  made 
by  the  uniform  Pacific  Coast  test,  the  open 
cup  test,  which  shows  that  the  oil  complained 
of  was  not  oU  of  a  highly  dangerous,  vola- 
tile, inflammable,  and  explosive  nature  and 
character,  but  was  good  commercial  oil  of 
the  ordinary  grade,  of  the  ordinary  fiash  test 
as  understood  by  the  manufacturers  and 
dealers  along  the  Pacific  Coast"  . 

Here  again,  though,  as  we  conceive  It,  ap- 
pellant has  failed  to  give  proper  considera- 
tion to  the  entire  testimony  of  the  witness. 
We  need  not  quote  extensively  from  It,  but 
he  entered  elaborately  and  apparently  with 
learning  into  an  explanation  of  the  different 
scientific  methods  of  ascertaining  said  quali- 
ty, and  he  did  say: 

"Well,  the  Elliott  test  is  test  as  I  have  it.  Is 
not  a  closed  test" 

And,  furthermore,  the  record  shows: 

•The  Court :  Did  you  start  io  with  the  Blliotl 
test^or  open  test,  or  the  one  In  the  open  test? 
A.  The  Elliott;  It  Is  practically  the  open  cup." 

But  it  also  appears  that  he  made  a  test 
with  the  Tagllabue  outfit,  whldbi  is  admitted- 
ly an  open  test,  and  as  to  that  he  declared 
tfiat  the  result  was  just  .6  of  a  degree  lower 
than  that  obtained  by  the  other,  or  so-called 
Elliott  test  In  addition,  as  we  have  already 
seen,  hk  ascertained  the  character  of  the  oil 
by  distillation,  which  Is  asserted  by  re^ond- 
ents  to  be  "the  only  accurate  method."  We 
need  not  dwell  further  upon  this  phase  of  the 
case.  Certainly,  the  just  inferences  from  the 
testimony  of  Mr.  Twining  are  all  In  favor  of 
respondents'  position. 

Appellant  also  directs  attention  to  certain 
circumstances — ^for  Instance^  the  lack  at  suf- 
ficient ventilation  in  the  basemrat  where  the 
incubators  were  operated — as  evidence  that 
the  explosion  was  due  to  another  cause  than 
the  quality  of  the  oil,  but  their  probative 
force  was  obviously  for  the  jury,  and  we 
think  we  are  not  called  upon  to  consider  them 
further. 

There  is  quite  a  number  of  assignments  of 
error,  but  most  of  them  we  view  as  entlielT 
destitute  of  m^t  The  following  ezamplea 
may  be  selected,  possessing  probably  as  mudi 
merit  as  the  othw  spedflcatlons: 

11,  3]  There  was  surdy  do  error  In  rerii»- 
ing  this  InstructloD: 

"CoDrtB  will  take  judicial  notice  of  the  quali- 
ties of  such  things  as  artilicial  gas,  kerosene, 
gunpowder  and  Jynumlte  aDil  the  like.'* 

It  is  probably  true  that  the  court  would 
take  judicial  notice  of  the  general  quality  or 
character  of  these  substances,  but  that  was  of 
no  concern  to  the  jury  In  the  present  case. 
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The  (jnestlon  here  was  whether  the  oil  was  of 
Inferior  luality,  below  the  ordinary  standard, 
and  therefore  unsafe  for  tbe  ase  to  which  it 
was  put,  and  that  obTlously  was  a  considera- 
tion for  the  determination  of  the  jury.  Of 
course,  no  one  would  contend  that  such  ques- 
tion Bhonld  have  been  withdrawn  from  the 
Jury,  and  the  Instruction,  if  abstractly  cor- 
rect in  a  general  way,  could  not  have  aided 
the  Jury  in  deciding  the  Issues  submitted  to 
them,  but,  on  the  contrary,  If  given,  It  would 
likely  have  confused  and  misled  them. 

[4,  6]  Appellant  took  ^ceptlon  to  the  fol- 
lowing portion  of  the  closing  argument  of  re- 
spondents to  the  Jury: 

"In  the  first  place,  I  believe  that,  if  there 
hadn't  been  something  very  peculiar  about  that 
oil,  they  would  have  had  witneBsea  in  here  to 
prove  what  tbe  flash  test  point  was.  Now,  what 
have  they  introduced  on  that  point?  They  have 
introduced  this  psper  here,  sisned  by  somebody 
that  signed  hia  name  as  iospector,  and  by  some- 
body else  who  signs  his  name  as  tester,  and  the 
ioiaals  of  someoody,  a  special  agent.  Now, 
this  was  done  in  1911,  4th  of  March.  The  judge 
admitted  this  over  our  objections  simply  for 
what  it  was  worth.  Now,'you  remember,  gentle- 
men of  the  jury,  that  the  men  who  signed  this, 
there  is  no  evidence  that  they  ever  made  this 
test.  You  don't  know  but  what  they  just  signed 
this  up  without  looking  into  it.  You  don't  know 
how  careless  they  were.  Tou  don't  know  what 
tests  they  made,  or  anything  of  that  kind.  This 
was  put  in  here,  and  they,  for  some  reason, 
are  not  here.  We  couldn^t  bring  them  here. 
We  couldn't  tell  who  was  the  tester.  We  didn't 
know  tliat  this  report  waa  going  to  be  asked  to 
be  introduced.  I  Have  no  doubt  that  these  men. 
at  least  two  of  them,  are  still  in  tbe  emplop  of 
this  company.  We  must  assume  that.  Why 
didn't  they  have  them  here,  so  tliat  we  could 
cross-question  them?" 

We  think  the  foregoing  Is  within  the  legiti- 
mate range  oC  argument  Our  attention  is 
not  called  to  any  portion  of  the  transcript 
that  discredits  any  statement  of  fact  In  said 
argument,  and,  of  course,  we  must  assume 
that  the  learned  counsel  for  respondents  was 
acting  in  good  faith  with  no  de^re  to  make 
an  unwarranted  appeal  to  the  passion  or 
prejudice  of  tbe  Jury.  Tbe  said  tester's  and 
inspector's  report  which  was  admitted  in 
evidence  purported  to  be  signed  as  follows: 

"Union  Oil  Co.  of  Cal.,  Reedley,  CaL  C.  H. 
Stamm,  Inspector;  J.  P.  Blomkl,  Tester;  R. 
H.  H..  Special  Agent." 

It  would  not  have  been  proper  for  respond- 
ents to  criticize,  before  the  Jury,  the  action 
of  the  trial  court  in  admitting  said  document 
in  evidence  over  their  objection,  nor  can  they 
complain  of  it  here,  since  they  are  not  ap- 
pealing. But  it  is  quite  plain,  we  think,  that 
the  slgnlflcanee  of  the  report  would  have  been 
greatly  emphasized  and  enhanced  if  It  had 
been  supplemented  by  the  testimony  of  the 
parties  who  made  It,  and  we  can  see  no  rea- 
son for  precluding  comment  upon  tbe  clrcuni- 
stance  that  said  parties  were  not  called  as 
witnesses. 

We  have  made  a  careful  examination  of 
tfie  record  and  briefs,  and,  while  not  noticing 
hue  spedflcally  all  the  points  made  by  ap- 


pellant, we  are  persuaded  that  there  Is  am- 
ple evidence  to  support  the  verdict,  and  that 
no  prejudicial  error  was  committed  in  the 
court  below.  Indeed,  we  may  say  that  the 
record  discloses  the  utmost  care  on  the  part 
of  the  trial  Judge  to  secure  a  fair  and  impar- 
tial trial,  and  we  cannot  say  that  appellant 
has  any  Just  cause  for  complaint  at  the  re- 
sult 

The  Jijdgment  Is  affirmed. 

We  concur:   CHIPMAM,  P.  J. ;  HART.  J. 


CASSITY  V.  WILSON  et  aL 
(Supreme  Court  of  Or^n.    June  29.  1916.) 
Appeal  avd  Bsbob  «»S01  —  PuBBirriHG 

qubsnohs  in  loweb  ooobt— necessity  of 

Exceptions. 

Where  tbe  bill  of  exceptions  does  not  show 
that  any  exception  was  taken  to  any  ruling  at 
the  trial  or  to  the  flndinga,  tlie  Supreme  Court 
cannot  oonaider  the  oorrectoesB  of  Ue  ruling  or 
the  Bumciency  of  the  evideaee  to  sustain  the 
finding. 

[Ed.  Note.— For  other  casn,  see  Appeal  and 
Error,  Gent  Dfg.  H  2800-2306;  Dec.  Dig.  «=» 
501.J 

Department  No.  1.  Appeal  from  Circuit 
Court,  Multnomah  County;  W.  N.  Gatens, 
Judge. 

Action  by  F.  A.  Caaslty  against  Ben  H. 
Wilson  and  others.  Judgment  for  lAalntlfl, 
and  defendants  appeaL  Affirmed. 

ThlB  is  an  action  brought  by  F,  A.  OassUy 
against  Ben  H.  Wilson,  Ada  S.  Wilson,  and 
F.  B.  Stratton,  alleging  that  defendants  al- 
tered into  a  conspiracy  to  mislead  and  de- 
fraud him  concerning  certain  patents  and 
patent  rights  controlled  by  tbem,  which  they 
represented  had  been  transferred  to  tbe  Twin 
Manufacturing  Company,  a  corporation.  Tbe 
complaint  asserts  that  defendants  falsely  rep- 
resented that  If  the  plaintiff  would  so  invest 
large  profits  would  be  made ;  that,  to  Induce 
him  to  take  a  commission  contract,  the  serv- 
ices of  one  J.  H.  Jefferson  were  secured  to 
act  as  a  partner  with  plaintiff,  the  defend- 
ants falsely  pretending  that  said  Jefferson 
would  put  a  like  sum  Into  the  business ;  that 
plaintiff,  relying  upon  the  representations 
thus  made,  did  advance  $750  and  gave  bla 
note  for  $500,  and  Jefferson,  at  the  Instance 
of  defendants  and  for  the  purpose  of  de- 
frauding plaintiff,  gave  a  check  on  the  Unit- 
ed States  National  Bank  for  $750  and  his 
note  for  $500,  which  check  was  alleged  to 
be  worthless  and  known  to  be  so  by  defend- 
ants at  the  time  It  was  given.  Plaintiff  fur- 
ther avers  that  defendant  Wilson,  in  pursu- 
ance of  the  conspiracy,  agreed  to  go  Into 
partnership  with  him,  and  that  he  went  north 
to  Vancouver,  B.  C,  uid  Seattle,  at  the  behest 
of  Wilson,  to  secure  a  location;  that  said 
Wilson  did  not  carry  out  his  agreement,  and 
plaintiff  was  compelled  to  return  to  Port- 
land with  loss  of  much  money  and  time.  To 
this  defendants  Ada  S.  Wilson  and  F.  D. 
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Stratton  file  a  gepexal  denial;  and  defend- 
ant Ben  H..  Wilson,  in  a  further  and  sep- 
arate answer,  alleges  that  the  Twin  Uann- 
factnrlng  CSompan7  la  a  corporation,  that 
the  cmtract  was  made  wlfb  the  corporation, 
that  the  m<mej  was  paid  to  the  corporation, 
and  the  officers  of  the  corporation  signed  and 
pnt  the  seal  of  the  corporation  thereon.  Th» 
case  waa  tried  before  the  conrt  without  a 
Jory,  and,  fnmi  flndlogs  and  Jndgment  In 
favor  of  plaintiff,  defendants  appeaL 

L.  D.  Mahone,  ot  Portland  (Lett  &  Ma- 
hone,  of  Portland,  on  the  briet),  for  appel- 
lants. John  Ditcbbum,  of  Portland,  for  re- 
spcaidenL 

McBBIDB,  X  (after  stating  the  foots  as 
above).  This  case  does  not  come  here  in  a 
condition  which  enables  us  to  anudder  the 
questions  discussed  In  appellants'  brief.  The 
Ull  of  exceptions  does  not  show  that  any 
exception  was  taken  to  any  ruling  made  by 
the  conrt  during  the  trlaL  It  does  show  that 
many  objectlmu  were  made  and  overruled, 
but  no  exG^itiona  to  the  rnUags  were  saved 
in  any  Instance.  Tb^  findings  of  tact  made 
by  the  conrt  covered  every  issue  made  by  the 
Readings,  and  are  snffidoit  to  support  the 
ju^moit,  and  were  not  exoepted  to  upon  the 
trial.  Where  a  party  wishes  to  ralae  In  this 
conrt  the  question  that  a  finding  of  the  lower 
court  Is  unsupported  by  evidence,  his  bill  of 
occeptlons  should  show  that  he  excepted  to 
the  finding  made  and  that  he  requested  a 
dUterent  finding  and  excepted  to  the  refusal 
of  the  court  to  make  it.  Tatum  v.  Massie, 
2»  Or.  140, 147.  44  Pac.  404,  and  cases  there 
dted.  The  alleged  Wl  of  exceptions  here  Is 
not  sndi  in  fact,  as  It  fails  to  show  that  any 
ruling  or  finding  of  the  court  was  excepted 
to;  and,  as  before  remarked,  this  court  can 
only  consider  tfrors  legally  excepted  to  In 
the  court  below. 

The  Judgmoit  Is  affirmed. 

MOORB,  O.  J.,  and  BURNETT  and  BEN- 
SON, JJ.,  cmcur. 

MURHAT  et  al  v.  CITY  OP  LA  GBANDB 
et  al. 

(Supreme  Court  of  Oregon.    Jane  29,  1916.) 

1.  MUNICIPAIi  COBFOBAnONB  ^S»408— LOOAL 
BBTTXBHBHT    ASSESBUENTS  —  COUPLXANCE 

wrrH  Chahtek. 

The  impositiOD  of  a  tax  upon  property  by 
a  muaidpality  (or  a  local  improvement  is  a  bos- 
tite  proceeding,  and  before  realty  can  be  cfaaiy- 
ed  uerewith  tne  municipality  must  have  com- 
plied vitb  the  provisions  of  Its  charter  as  to 
jnrlsdictioo. 

[Ed.  Note.— For  other  cases,  see  Uunicipal 
Corporations,  Ceot.  Dig.  H  1()05,  1006,  1183; 
Dec.  Dig.  «=340a] 

2.  MuniciPAL  CoBPoBATions  ^=>40G— Local 
Betterkbnt  Assessments  ~~  Alternative 
Pbocedure. 

The  legislative  power  may  provide  one  or 
more   methods,   concurrent  or   successive  In 


operation,  for  the  Imposition  of  local  benefit  as- 
sessments to  cover  the  cost  of  improvements 
in  the  future  or  already  made,  either  of  which 
methods  the  city  may  pursue.  i 
[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations.  Gent.  Dig.  H  1001,  10Q2;  I^. 
Dig.  «s»406j 

3.  municipai.  cokponatiohs  «s>614— locax. 
Bettbruent   Assessments  —  Sbcoho  Ab< 

8ES8MENX— Legislative  Power. 

Although  a  local  benefit  assessment  onder 
exiatiDE  laws  may  have  been  iovalid  for  want 
of  jurisdiction,  the  Legislature,  by  subsequent 
enactment,  may  provide  a  new  and  independent 

Srocedure,  ignoring  even  the  question  of  juris- 
iction  under  the  former  invalid  assessment, 
to  levy  a  tax,  or  provide  for  the  same,  to  cover 
the  cost  of  an  actual  improvement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1207-1215;  Dec. 
Dig.  «=>614.] 

4.  Municipal  Corfobations  «=s>514— Local 
Betterment  Assessment  —  Failure  to 
Give  Jubibdiotional  Notice— Kkasstss- 
ment— Validitt. 

Where  the  charter  of  defendant  dty  pro- 
vided that,  if  any  local  betterment  assessment 
was  set  aside  by  any  court,  the  council  might 
cause  a  new  one  to  be  made  in  like  manner  for 
the  collection  of  the  amount  assessed,  and  where 
a  street  improvement  assessment  was  invalid,  be- 
cause the  notice  thereof  to  jproperty  owners, 
made  a  jurisdictional  prerequisite  by  the  char- 
ter, was  defective^  no  subsequent  reasaesament 
of  the  cost  of  the  improvement  under  the  provi- 
sion of  the  charter  was  valid,  since  the  giving 
of  notice  in  the  terms  described  by  the  charter, 
the  organic  law  under  which  the  municipality 
operated,  was  a  condition  precedent  to  the 
city's  securing  Jurisdiction  to  make  an  improve- 
mentj  and  to  cure  the  invalidity  in  the  proceed- 
ings It  was  necessary  that  the^  be  had  de  novo, 
with  valid  notice,  etc,  to  give  juriediction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  GenL  Dig.  H  1207-1216;  Dec. 
Dig.  «3»614J 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County ;  J.  W.  Knowles,  Judge.  > 

Suit  by  Jennie  Murray  aud  others  against 
the  City  of  La  Grande  and  others.  From  a 
decree  dismissing  the  suit,  plaintiffs  appeal. 
Reversed,  and  decree  rendered  according  to 
the  prayer  of  ttie  complaint. 

Tbla  Is  a  suit  by  complaining  prt^erty 
owners  to  permanently  oijoln  the  collection 
of  an  assesBuent  to  conr  the  exp»ise  of 
making  certain  street  improvements  in  the 
city  of  La  Grande,  ^le  charter  of  that  mu- 
nicipality treating  of  tb»  manner  In  which 
such  exactions  shall  be  made  and  collected 
requires  a  preliminary  report  from  three 
commissioners,  to  be  appointed  bom  the  per- 
sonnel of  the  cll7  ooundl,  concerning  the 
property  Involved  and  the  ben^ts  to  be  de- 
rived from  the  pn^iosed  improvement.  Tbla 
provition  then  appears  In  that  Instrument: 

"After  receiving  said  report  the  council  shall, 
'  before  the  levy  of  any  special  assessment  for 
any  improvement  give  personal  notice  for  ten 
days,  or  in  the  absence  of  any  property  owner, 
agent  or  person  in  charge  of  said  property,  by 
publication  in  a  daily  newspaper  in  said  city 
for  a  period  of  ten  days  to  either  the  owner, 
agent  or  person  in  charge  of  said  property 
against  which  said  assessment  Is  to  be  made, 
of  its  intention  to  levy  said  special  assessments. 
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naming  the  purposes  for  wUcb  qjecial  asBess- 
mentfl  are  to  be  levied,  a  description  of  the 
ImprovemeDtfi  so  proposed,  the  boundaries  of 
the  district  to  be  affected  or  benefited  by  such 
improrement,  the  estimated  cost  of  such  im- 
provementB  and  designate  a  time  when  the 
council  will  meet  and  consider  the  proposed  levy 
and  the  granting  to  any  person  feeling  aggriev- 
ed, a  bearing,  before  said  council.  After  a  com- 
phance  with  this  subdivision^  the  council  shall 
be  deemed  to  have  acquired  jurisdiction  to  or- 
der the  making  of  such  improvements." 

Attex  prescrlUns  certain  detaUs  about  the 
manner  of  m^wng  the  assessment,  Uils  (danse 
follows: 

"If  any  assessment  is  set  aside  by  order  of 
any  court,  the  council  may  cause  a  new  one 
to  be  made  in  like  manner  for  the  same  pur- 
pose, for  the  collection  of  the  amount  so  as- 
sessed." 

After  narrating  the  filing  of  the  commla- 
slonera*  report,  It  is  charged  In  the  com- 
plaint, and  admitted  by  the  defendants: 

"That  the  report  of  said  commissioners  did 
not  define  or  describe  the  boundaries  of  said 
assessment  district,  nor  did  the  common  conncil 
of  the  city  of  La  Grande  define  or  describe,  by 
resolution  or  otherwise,  the  boundaries  of  the 
district  to  be  benefited  specially,  or  at  all,  by 
such  improvements,  at  that  time  or  at  any  oth- 
er time  at  all ;  that  upon  receiving  the  report 
of  said  commission  the  council  of  said  city  of 
La  Grande  attempted  to  give  personal  notice 
for  ten  days  to  the  owner  or  person  in  charge 
of  the  several  lots  and  tracts  of  land  claimed 
to  he  specially  benefited  or  assessed  for  such 
improvement,  and  to  absent  owners  by  publi- 
cation for  ten  days  in  the  ETening  Observer,  a 
daily  newspaper  published  in  said  dty;  but 
that  such  notices  so  given  or  pretoided  to  be 
given  did  not  name  the  purpose  for  which  said 
proposed  special  asEessment  was  to  be  made, 
or  a  description  of  the  improvements  proposed, 
or  the  boundaries  of  the  district  to  be  affected 
or  benefited  by  such  improvements,  or  the  esti- 
mated cost  of  such  improvemcnta. 

Based  upon  such  a  notice,  the  defects  of 
which  are  conceded,  the  council  proceeded  to 
actually  lay  down  a  pavement  of  macadam 
on  the  street  designated  under  a  contract  of 
date  February  10,  1911.  The  plaintiffs 
charge  various  shortcomings  of  the  contrac- 
tor resulting,  as  they  say,  In  a  practically 
worthless  pavement.  The  dty  was  enjoined 
by  the  circuit  court  from  collecting  an  as- 
sessment levied  by  an  ordinance  of  October  4, 
1911.  By  another  ordinance  of  December  11, 
1812,  the  municipality  attempted  to  reassess 
the  expense  of  the  improvement  upon  the 
property  of  plaintiffs,  but  this  In  turn  was 
enjoined  by  the  circuit  court  Professing  to 
operate  under  the  reassessment  clause  al- 
ready quoted,  the  dty  again  by  an  ordinance 
approved  July  24,  1913,  so  far  as  it  could 
lawfully  do,  made  a  renewed  assessment  for 
the  same  improvement,  all  after  the  pave- 
ment was  actually  laid.  The  circuit  court 
beard  the  case  on  the  pleadings  and  evidence 
and  dismissed  the  salt;  hence  this  appeal 
by  the  plalntUb. 

T.  H.  Crawford,  of  ta  Grande  (P.  S.  Ivan- 
hoe  and  Crawford  &  Eakln,  all  of  La  Grande, 
on  the  brief),  for  appellants.  J.  D.  Slater, 
City  Atty.,  and  J.  P.  Busk,  both  of  La  Grande, 
for  respondent. 


BCBNEirr,  1.  (acter  stattng  tba  facts  as 
aboT^.  [1]  The  vital  question  In  this  case 
Is  whether,  under  tbe  charter  and  In  the  dr- 
comstancea  to  which  it  Is  att«npted  to  ap- 
ply its  proTislona  mentioned,  the  dty  could 
make  the  reassessment  In  qoestion.  It  ia  well 
settled  that  the  Imposition  of  a  tax  upon 
property  by  a  munidpallty  for  a  local  Im- 
provement ia  a  hostile  proceeding. -and,  be- 
fore realty  can  be  diarged  with  sudi  an  ex- 
pense, the  taxing  body  mast  have  complied 
with  the  iworlsioia  of  its  fondamfflital  law  on 
the  question  of  jurisdiction.  Btront  t.  City 
of  Portland,  26  Or.  2&4-2M^  S8  Pac.  126; 
Smith  T.  Uinto,  80  Or.  861,  48  Pac.  166; 
Bank  of  Columbia  t.  Portland.  41  Or.  1-8,  87 
Pac.  1112;  Oregon  Transfer  Co.  t.  Porthind, 
47  Or.  1,  81  Pac.  676,  82  Pac.  16;  Applegate 
T.  Portland,  68  Or.  552-650,  90  Pac  890; 
Jones  T.  Glty  of  Salem,  B3  Or.  126-1S2,  123 
Pac  1096.  If  the  dty  moves  in  each  mat- 
ters wlUoat  first  acquiring  jnrlsdicUon,  tt 
does  BO  at  its  peril  If  nothing  else  is  shown. 

The  quasi  process  in  the  present  imstance, 
by  which  alone  the  dty  oontd  acqnlie  Jorls- 
diction,  is  the  notice  described  in  tlie  <iuoted 
provisions  of  the  diarter.  It  is  required, 
among  other  things^  that  there  shall  be  con- 
tained therein  a  descriptKm  of  the  improve- 
ment prtqrased,  the  boundaries  ot  the  district 
to  be  affedied  or  benefited  ther^y,  and  the 
estimated  cost  thweof.  This  language  plain- 
ly contemplates  a  work  to  be  done  in  the 
fntarc  It  has  no  r^erence  to  past  improve- 
ments. It  manifestly  gives  to  the  pnoetty 
holder  who  is  to  be  amesaed  the  right  to  be 
heard  In  advance,  not  only  as  to  the  amount 
of  the  levy,  but  also  as  to  the  kind  of  im- 
provement. It  is  conceded  by  the  answer 
that  this  was  not  done  in  the  first  Instance. 
In  respect  to  tiie  final  effio^  to  tax  the  realty 
of  the  plaintiffs,  the  improvement  bad  al- 
ready been  made,  whatevu  Ita  kind  or  na- 
ture; the  question  about  the  sort  to  be  adopt- 
ed had  been  irrevocably  dedded ;  the  pave- 
ment, wheth^  good  or  bad,  was  in  place — 
all  without  a  previous  (Vportunity  tor  plain- 
ttfEs  to  be  heard  upon  that  subject  Con- 
fessedly, as  disclosed  by  the  answer,  this 
charter  right  of  the  taxpayer  was  utterly 
Ignored  In  the  b^lnnlng  for  want  of  notice.* 
That  pleadli^  expressly  disavows  any  re- 
liance upon  the  orl^nal  proceedings,  but 
claims  under  the  ordinance  of  July  24,  1913, 
passed  long  after  the  work  was  done. 

[2-4]  It  is  admittedly  competent  for  the 
I^slatlve  power  tb  provide  one  ae  more 
methods,  concurrent  or  succesdve  in  their 
operation,  for  the  purpose  of  collecting  as- 
sessments designed  to  cover  the  cost  ot  Im- 
provement yet  to  be  made,  or  already  made, 
either  of  which  methods  a  munidpallty  may 
pursue  In  the  transacti<m  of  such  affairs.  It 
Is  also  without  question  that,  although  opera- 
tions under  existing  laws  may  have  come  to 
naught  ft>r  want  of  jurisdiction,  yet  the  1^ 
Islatlve  power  by  subsequent  enactmente  may 
provide  a  new  and  independent  formula  lgn<H> 


Digitized  by  Google 


or.) 


STATE  T.  UCcFHBBSON 


1021 


log  even  the  qneBtton  of  jorisdictira  under 
fwmer  proceedings,  and  yet  lery  a  tax  or 
provide  for  the  same  to  coT«r  the  coat  ot  an 
actual  ImproTemoit  This  is  abnndantly 
taught  tn  Boch  cases  aa  Thomaa  t.  Portland, 
40  Or.  50,  OB  Pac.  439;  Dnnlway  v.  Fort- 
land,  47  Or.  108,  81  Pac.  Hnghes  t. 
Portland.  58  Or.  S70,  100  Pac.  942;  Mills  t. 
CharletOD.  29  Wis.  400,  9  Am.  Rep.  678; 
Schlntgen  t.  Ia  CroBBe,  117  Wis.  158.  94  N. 
W.  84;  Smith  t.  Detroit,  120  Mich.  672,  79 
N.  W.  808.  That,  however,  is  not  the  situa- 
tion In  this  instance.  The  lai«oage  of  the 
charter  under  which  the  defendants  claim  Is 
this: 

"If  any  aseessment  is  Mt  aside  by  order  of 

any  court,  the  council  mar  cause  a  new  .one 
to  be  made  in  like  manner  for  the  same  parpose 
for  the  collection  of  the  amount  bo  assessed." 

As  prevloasly  pointed  out.  In  proceedings 
of  this  character,  the  charter  plainly  con- 
templates street  worfe  yet  to  be  done.  It  has 
no  retroactive  language.  When  the  Improve- 
ment Is  already  made,  it  Is  Impossible  to 
make  a  reassessment  "In  like  manner  for  the 
same  purpose"  as  required  by  the  charter. 
In  other  words,  after  the  doing  of  the  work, 
whether  good,  bad,  or  Indifferent,  a  situation 
Is  presented  to  which  the  present  provisions 
of  the  La  Grande  charter  cannot  be  applied. 
The  giving  of  notice  in  the  terms  described 
by  the  excerpts  of  the  organic  law  under 
which  that  municipality  operates  Is  a  condi- 
tion precedent  which  must  be  observed  be- 
fore the  city  can  acgutre  jurisdiction  to  make 
an  Improvement  The  contention  of  the  de- 
fendants would  maiie  the  acquisition  of  Juris- 
diction a  condition  subsequent  The  plain 
logic  of  their  position  la  that,  notwithstand- 
ing the  provisions  of  the  charter,  they  may 
drat  decide  and  afterwards  hear.  No  Inde- 
,  pendent  or  different  proceeding  Is  establish- 
ed by  the  charter  for  collecting  such  a  tax. 
It  simply  provides  for  a  reiteration  of  the 
same  process,  and  does  not  dispense  with  any 
of  the  charter  rights  reserved  to  the  prop- 
erty holder.  The  situation  Is  simply  one 
where  the  water  of  Jurisdiction  has  run  past 
the  mill  of  opportunity.  The  time  to  have 
asserted  the  power  to  reassess  was  before 
the  right  of  the  taxpayer  to  be  beard  on 
the  kind  of  Improvement  had  been  ignored 
and  rendered  worthless.  If  Jurisdiction  had 
been  acquired  regularly  at  the  ontset,  it 
would  have  been  permissible  as  the  charter 
now  stands  to  return  and  correct  errors  In 
the  apportionment  of  the  expense  by  a  reaa- 
seseanent.  In  any  case,  If  the  dty  would  re- 
trace its  steps  for  corrective  purposes,  It 
mast  go  clear  back  to  where  it  obtained  lu- 
ijsdlctlon.  to  which  alone  can  It  tack,  renew- 
ed efforts  to  tax  property.  It  would  have 
been  craapetoit  for  the  legislative  power  ot 
the  town  to  dispense  with  all  previous  notice 
of  intentlcm  to  Install  betterments  and  to  em- 
power tbe  council  to  call  upon  the  taxpayer 
for  the  first  time  after  the  work  was  com- 
pleted, but  It  has  not  done  so.  By  falling  to 


give  anfBctent  previous  notice  and  ret  per- 
rristlng  In  the  prosecution  of  the  work,  the 
has  reversed  the  chr<mological  order  of 
the  process  enjoined  by  its  charter. 

The  case  presented  by  the  def«idants  Is  tafe 
in  which  they  have  decided  beforehand 
against  the  taxpayer  in  one  of  the  most  im- 
portant particulars  of  the  assessment  scheme. 
Jurisdictional  power  cannot,  like  the  phcenlx, 
rise  from  its  own  ashes,  and  where  the  case 
presented  is  one  in  which  fall  compliance 
with  the  essentials  of  }urisdicti<m  cannot  be 
had,  repetition  of  the  same  process  will  never 
confer  jurisdiction.  In  short,  It  appeara  by 
the  record  that,  on  account  of  the  improve- 
ment having  been  previously  made  and  not 
still  in  contemplation,  it  is  impossible  for  the 
council,  in  the  language  of  the  charter,  to 
cause  a  new  assessment  "to  he  made  in  like 
manner  for  the  same  purpose." 

It  is  unnecessary  for  us  to  consider  whethr 
er  the  {uvement  was  good  or  bad,  or  whether 
the  omtractor  complied  with  his  engagement 
Not  having  authority  to  proceed  at  all,  the 
actt<m  of  the  dty  did  not  bind  the  taxpayers. 
These  considerations  lead  to  a  reversal  of 
the  decree  and  the  rradltlon  of  one  here  ac- 
cording to  the  prayer  of  the  complaint, 

EAKIN,  J.,  did  not  Bit 


STATE  V.  Mcpherson  et  ai. 

(Supreme  Court  of  Oregon.    June  22,  1915.) 

L  IiABCENT  €=>68~PLACB  OX  ThEFT— QUBS- 
TION  FOB  JUBT. 

In  a  prosecution  for  the  larceny  of  a  mare, 
whether  the  mare  was  taken  In  the  oounty  al- 
leged A«M  (or  tbe  Jar;  under  the  evidence. 

[Ed.  Not&— For  other  cases,  see  Larceny, 
Gent  Dig.  »  180,  181;  Dec.  Dig.  «s»Ba] 

2,  Statutes  ^=»11S  —  Indetebuxnate  Sen- 
tence Law— Title— Constitutionality. 

Laws  1911,  p.  172,  extending  and  defining 
the  indeterminate  sentence,  creating  a  parole 
board,  and  limiting  Its  powers  and  duties,  re- 
pealing L.  O.  L.  §i  1723,  1731,  and  amending 
iiections  15&2,  1724-178U,  which  dealt  with  pa- 
role and  indeterminate  sentences  when  tbe  mat- 
ter was  in  the  hands  of  the  Governor,  instead 
of  the  parole  board,  is  not  violative  of  Const 
art  4,  I  20,  providing  that  every  act  shall  em- 
brace  but  one  subject  and  matters  properly 
connected  therewith,  wnich  subject  shall  be  ex- 
pressed in  the  title,  since  it  is  unnecessary  to 
state  specificell;  the  subject  of  an  amendment 
of  a  section  of  a  statute  in  the  title  to  the  amend- 
ment; and.  if  all  the  provisions  of  a  statute  re- 
late directly  or  indirectly  to  the  same  subject 
are  naturally  connected,  and  are  not  fore^n  to 
the  subject  expressed  In  tbe  title,  the  statute 
will  not  be  held  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §g  158-lGO;  Dec.  Dig.  «»U8.] 

3.  CaniiNAL  Law  9=91169— Appeal— Haku- 
LES8  Ebbob. 

In  a  prosecution  for  larceny  of  a  mate, 
tesUmony  of  the  owner  of  the  mare  concerning 
the  man  who  did  his  branding  in  a  certain  year, 
was  wholly  immaterial,  and  its  admissioa  over 
objection  was  harmless  error. 

[Ed.  Note —For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  fig  754,  3088,  3130,  8137-^148;  Dec. 
Dig.  «=»1169.1 
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4.  Gbiuinai.  Law  4=31169— Habkuss  Bbsob 

— EVIDENOE— AdMIBSIONS. 

Where  the  defendant,  at"  the  time  of  the 
arrest  for  horse  etealing,  made  no  admissions 
against  his  interest,  he  was  not  prejudiced  by 
the  admiBsloD,  over  objection,  of  the  officer's 
testimon;  as  to  what  he  had  said  with  reference 
to  another  stolen  horse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  751,  3088,  3130,  3137-3143; 
Dec.  Dig. 

5.  Cbiminai,  Law  4=»1<^S— Affbai<— Obiko- 
tiok  to  evzdengb. 

Where  no  objection  was  made  or  exception 
taken  to  the  admission  of  immaterial  testimooT, 
error  could  not  be  predicated  upon  its  admission. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  1631-1040,  2639-2641;  Dec. 
Dig.  «B»1086.] 

6.  WiTKBSSBB  «»331V&— lUPEAOHMBHT. 

Where  a  witness  was  attempted  to  be  im- 
peached by_  testimony  of  another  relating  to  a 
different  time,  place,  and  circumstance  from 
tiiose  referred  to  by  the  witness,  objection  to 
the  attempted  impeachment  was  properly  sus- 
tained. 

[Ed.  Noto^— For  other  cases,  see  Witnesses, 

Dec.  Dig.  «=a331^.] 

7.  CamiKAL  Law  »=all68— HABULKas  Ebbob 
—Evidence. 

In  a  prosecution  for  larceny,  testimony  of 
two  witnesses  that  the  defendant  was  in  the 
state  in  Aagust  and  September  of  a  certain  year 
was  not  prejudicial  because  such  time  was  sub- 
sequent to  the  date  of  the  larceny,  where  there 
was  no  testimony  definitely  fixing  the  time  when 
the  crime  was  committed,  and  Bme  testified  to 
was  prior  to  the  date  of  the  crime  given  in  the 
indictment. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dijf.  H  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  «=>1169.] 

8.  Cbimihai.  Law  «=i406—  Bvidbhcb— Ad- 
1u8bibiutt. 

In  a  prosecution  for  larceny,  the  stete  eonld 
prove  admiwions  the  defendant  made  npon  a  for- 
mer trial,  al^ough  he  was  not  a  witness  at  the 
present  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «§  785,  89^17,  920-927;  Dea 
Dig.  <S=>406.] 

9.  Cbiminal  Law  «=s>1166— Nonsuit. 

Denial  of  a  moti<Hi  for  new  trial  is  not  as- 
signable as  error  on  appeal. 

(E£.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  3067-5071;  Dec  Dig.  ♦»1156.} 

In  Banc  Appeal  trom  Olrcntt  Goort, 
Crook  Gonnty ;  W.  L.  BredBbaw,  Judge. 

John  M.  McPherson  was  ccmvicted  of  lar- 
oeoy  of  a  mare,  and  he  ai^ais.  AfOrmed. 

See,  also,  70  Or.  871,  141  Pac.  101& 

The  defendant  Joim  M.  McPherson  was 
Jointly  indicted  with  Judd  McPherson  and 
Mace  Newsham  for  the  larceny  of  a  mare 
on  September  14,  1012,  in  Crook  county,  Or., 
and  was  tried  before  the  other  defendants 
were  apprehended.  On  the  trial  there  were  a 
great  many  ezceptlODS  taken  by  the  defend- 
ant, and  after  a  verdict  of  guilty  and  judg- 
ment thereon,  he  appealed  to  this  court. 

E.  B.  Dufur,  of  Portland,  and  W.  P.  Myera, 
of  Culver,  for  appellant.  Willard  H.  Wlrtz, 
DIst  Atty.,  of  Prlneville,  and  W.  H.  Wilson, 
of  The  Dalles,  for  the  State. 


B^OBTDR  <0r. 

fiAEXN,  J.  [11  Hie  flist  aaatgnment  of  er- 
ror Is  against  Qie  action  of  the  court  In  disal- 
lowing the  motion  for  a  directed  verdict  of 
not  gnilty  at  tlie  close  of  the  state's  case. 
The  defendant  rested  the  motion  npcm  the 
want  of  evidence  to  show  that  the  mare  was 
taken  in  Crook  county.  There  was  direct 
evidence  niion  this  fact,  AOlUcan  testifying 
definitely  that  the  m&re  was  taken  in  that 
county;  thut  it  liad  beoa  her  ntnal  range, 
with  headquarters  at  d^endant's  ranch.  Al- 
though defendant  seeks  to  throw  some  doubt 
upon  that  taiet,  the  only  ground  therefor  is 
failure  of  a  witness  to  say  that  be  knew 
tlffl  animal  was  takoi  from  Crook  coimty. 
He  testifies  as  to  where  She  raided  tn  that 
county,  and  that  wtaoi  he.  last  saw  her  she 
was  near  bis  h<Kae  ^ce.  It  was  a  question 
to  be  submitted  to  the  Jury,  and  defendant 
was  not  entlUed  to  a  directed  verdict.  There 
was  some  evidence  of  the  mare  having  been 
<m.  the  I^  caiance  range,  which  is  in  Lake 
county;  but  the  testimony  tended  to  show 
that,  altbou^  In  gathering  the  horses  from 
the  range  they  bad  been  gathtfed  at  the  Last 
Chance  owral,  she  bad  been  driven  Uiere 
from  thcl  north,  that  it  was  not  ber  range, 
and  that  there  is  no  ^oof  she  had  been  there 
before. 

[2}  Defendant  exo^tts  to  the  eonrf  s  over- 
ntllng  defendant's  mottrai  to  set  aside  and 
vacate  the  Judgment  for  the  reason  ttiat  the 
statute  providing  for  the  Judgment,  which 
was  an  Indeterminate  one,  was  unconstitu- 
tional and  void.  The  attack  la  made  upon 
the  statnte  creatii^  the  parole  board.  In- 
determinate sestenoes  of  perstms  to  be  incar- 
oarated  in  the  penitentiary  and  the  right  of 
the  Govwnor  to  pande  such  prisoners  were 
provided  by  the  act  of  1906  (Laws  1905.  p. 
31&9,  to  the  constitntionaUty  of  which  thore  , 
Is  no  obJecti<m.  SectloQ  1092,  L.  O.  I*.  In 
1911  the  legislative  assemt^  passed  an  act 
creating  a  parole  board  and  providing  its 
powers  and  duties.  In  this  act  sections  1723, 
1781,  L.  O.  Lk,  were  repealed,  and  sections 
1682,  1724-1730,  were  amended.  After  the 
creatlcm  of  the  parole  board  the  act  deals 
CTcluslvely  with  said  amendm^ts.  Thns, 
the  subject  of  the  statute  is  the  creation  of 
a  parole  board  and  provision  for  its  powers 
and  duties.  It  is  not  necessary  to  state 
specifically  the  subject  of  an  amendment  of 
a  section  of  the  statute  in  the  title.  The 
section  amended  shows  for  Itself  what  is  the 
subject  of  the  legiBlatl<m.  In  State  v.  Shaw, 
22  Or.  287,  29  Pac.  1028,  Justice  H.  S.  Beaa 
Interprets  section  20,  art  4,  of  the  Constitu- 
tion, stating: 

"It  was  intended  [by  this  provision  of  tb« 
Constitotion]  to  prevent  the  practice,  common 
in  legislative  bodies  not  thns  restricted,  of  em- 
bracing in  the  bill  matters  having  do  relation  to 
each  other,  wholly  incongruous,  and  of  which 
the  title  gives  no  notice,  thus  securing  the  adop- 
tion of  measures  by  fraud.  *  *  *  A  reason- 
able construction  iiermits  the  single  subject  to 
be  comprehensive  enough  for  practical  purposea. 
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and  rreat  latitnde  is  allowed  the  Legislature  In 
statins  the  subject  in  tlie  title.  It  was  not  de- 
aigned  to  require  the  bodv  of  the  bill  to  be  a 
mere  repetition  of  the  title.  Neither  la  it  in- 
tended to  prevent  includlDg  in  the  bill  such 
meana  aa  are  reasonably  adapted  to  secura  the 
object  indicated  in  the  title.  *  *  *  *To  re- 
quire that  every  end  and  means  neceasar;  to  the 
accomplishment  of  this  general  object  should  be 
provided  for  by  separate  act  relating  to  that 
akm  woDld  not  nily  be  senseless,  but  would 
'readw  legislaticai  impossible.*  *  *  *  If  the 
title  cover  the  objeot  of  the  act  the  degree  of 
particularity  with  which  it  shall  be  expressed  or 
set  oat  is  for  the  Legislature  to  determine.  A 
disregard  of  this  constitutional  provision  will  be 
fatal,  but  the  departure  must  be  plain  and 
manifest,  and  all  doubta  will  be  resolved  in  fa- 
vor of  the  law.  *  *  *  If  all  the  proriaions  of 
the  law  relate  dlreetlj  indirectly  to  the  same 
subject,  are  naturally  connected,  and  are  not 
foreign  to  the  subject  expressed  in  the  title,  they 
will  not  be  held  anconstitational  as  in  violation 
of  thia  danae  of  the  Constitotion.  •  •  •  This 
clause  is  not  riolated  by  any  legislative  act  hav- 
ing various  details  properly  pertinent  and  ger- 
mane to  one  general  object."  Oregon  v.  Port- 
land General  Electric  Company,  62  Or.  0O2,  95 
Pac.  T22,  98  Pac  160;  86  Ore  1022,  and  note 
99:  State  t.  Brown.  41  La.  Ann.  771,  6  Soutb. 
638;  Miner  v.  Harford,  18  Neb.  13,  12  N.  W. 
832,  Therefore  exception  2  has  no  merit 

II]  Objection  was  made  to  the  ruling  of  the 
court  permitting  Mlllican,  tbft  owDer  of  the 
mare,  to  testify  concerning  the  man  who  did 
tale  branding  id  the  year  1912.  whom  the 
testimony  subsequently  showed  was  dead; 
bat  this  testimony  was  entirely  irrelevant  and 
immaterlM,  as  the  colt  was  not  incloded  In 
tbe  Indictment,  nor  was  tbe  state  repaired  to 
prore  its  ownership. 

[4]  Tbe  defendant  was  arrested  in  the  state 
of  Nevada  by  the  witness  Elklns,  and  Elklns 
testified  that  at  the  time  of  the  arrest  he  had 
a  warrant  for  the  larceny  of  the  colt,  but 
nothing  was  said,  or  any  conversation  had, 
with  reference  to  the  colt  other  than  that  the 
brand  was  the  brand  of  Mlllican;  and  the 
question  Is  In  regard  to  the  admissions  of 
the  defendant  at  the  time  of  and  immediate- 
ly after  his  arrest.  After  testifying  that  he 
had  arrested  the  defendant  in  Nevada  upon 
tbe  warrant  Issued  for  the  larceny  of  the 
colt.  In  which  the  state  was  attempting  to 
prove  statements  of  the  defendant  made  at 
that  time,  defendant's  attorney  stated: 

"We  would  ask  at  this  time  to  withdraw  from 
the  consideration  of  the  Jury  all  the  testimony 
fdative  to  this  colt  case  and  the  warrant,  for 
the  reason  that  the  witness  did  not  disclose  to 
the  defendant  that  be  had  a  warrant  for  htra 
upon  any  other  charge,  and  under  tbe  facts 
and  circnmstances  as  disclosed  the  defendant 
had  a  right  to  believe  he  was  under  arrest  on 
this  charge." 

The  statnnents  of  the  defendant  to  tbe 
witness  at  any  time  In  regard- to  the  mare 
or  bis  possession  ct  It  was  competent,  bnt  it 
could  not  have  been  prejudicial  to  him  In  any 
case,  for  the  reason  that  be  made  no  ad- 
missions against  his  Interest  He  was  there- 
tore  not  prejudiced,  and  no  obJecti<Hi  can  be 
raised  now  on  that  point 

[1]  The  sixth  assignment  la  In  r^ard  to 
conversations  between  Charles  Hooston  and 


<me  Staats  relative  to  other  horses,  but  they 
had  no  reference  to  the  mare  in  quMtion,  and 
no  objection  was  made  or  eztieption  taken 
to  the  same. 

Brceptlon  No.  7  as  to  when  Staats  was  last 
in  Oregon  is  of  no  substantial  consequence. 

[>]  Exception  9  relates  to  an  attempt  to 
Impeach  Cbarles  Houston  by  the  testimony 
of  N.  G.  Wallace.  The  questions  so  propound- 
ed to  him  related  to  a  different  time,  place, 
and  circumstance  from  those  referred  to 
by  Houston ;  and  the  objection  was  properly 
sustained. 

[7,  8]  The  tenth  exception  Is  taken  to  the 
testimony  of  two  witnesses,  Mrs.  Becker  and 
Mrs.  Jones,  as  to  the  defendant  being  in 
Or^on  in  August  and  September  of  1912. 
for  the  reason  that  such  time  was  subsequent 
to  the  date  of  the  larceny;  but  we  And  no 
testimony  definitely  fixing  tbe  time  when  said 
crime  was  committed.  The  testimony  of  said 
witnesses,  being  prior  to  the  date  of  tbe  crime 
as  mentioned  in  tbe  indictment,  w^s  not 
prejudicial.  Tbe  state  bad  a  rl^t  to  prove 
admissions  and  statements  of  the  defendant 
nuide  upon  a  former  trial,  and  there  could 
be  DO  objection  thereto  because  the  defend- 
ant did  not  become  a  witness  at  the  present 
trial. 

[I]  Tbe  last  error  assigned  was  tbe  refusal 
of  tbe  court  to  grant  a  new  trial.  The  mo- 
tion therefore  raises  no  new  question  not 
otherwise  raised  on  tbe  appeal  and  argued 
and  submitted.  As  said  In  Manning  v.  Port- 
land  Ship  Building  Company,  62  Or.  101, 
96  Pac.  MS,  a  motion  to  grant  a  new  trial 
on  account  of  the  Insufficiency  of  the  evi- 
dence is  addressed  to  tbe  discretion  of  the 
trial  court,  and  a  AenUd  of  It  Is  not  assigoable 
aa  error  on  appeal. 

We  find  no  error  made  upon  the  trial,  and 
the  judgment  is  afflrmed. 


UNITED  STATES  FIDELITY  ft  GUAB- 
ANTX  CO.  r.  MARTIN  et  aL 
(Supreme  Court  <tf  Oregon.    June  29,  191A.) 

1.  APPEAIi  and  EBBOB  ^wlttlO— FniDIHOS— 
CONCLUBITBKXSS. 

Findings  are  conclusive  on  appeal,  unless 
the  court  finds  that  there  Is  no  evidence  to  sup- 
port them, 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8879-^982.  4024;  Dbc 
Big.  «=»1010.} 

2.  JuDoiaifT   ^»822  —  CoROLVsmirass  — 
FoBUSB  AnfUDic&Tion. 

A  defendant  in  an  action  tn  a  court  of  a 
rister  state  procured  from  a  surety  company  a 
bond  fbr  the  release  of  property  attached  by 
plaintiff  therein.  A  third  person  executed  to 
the  surety  company  an  Indemnity  bond  condi- 
tioned on  saving  It  harmless  against  all  suits, 
actions,  debts,  damages,  charges,  end  expenses. 
Plaintiff  in  the  action  recovered  Judgment  sub- 
sequent to  his  agreement  to  dismiss,  in  con-tider- 
ation  of  a  payment  in  full  settlement  by  de- 
fendant who  had  no  knowledge  of  the  trial.  The 
third  person  bad  notice  of  tbe  trial  and  par- 
ticipated therein.    Beld  that  under  tbe  fuQ 
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faith  and  credit  clanw  of  tbe  Constitution,  the 
judgment  was  conclusive  a^inst  tfae  third  per- 
son on  his  bond  to  indemnify  the  surety  com- 
pany aatisfying  the  judsment,  though  the  third 
person  sought  to  show  that  under  the  laws  of  the 
sister  state  a  new  trial  could  b«  bad  against  a 
judgment  obtained  by  fraud  or  surprrse,  and 
that  the  surety  company  refused  to  take  any 
action  to  obtain  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dip.  S3  1454,  1488-1490,  X496-1500 ;  Dec. 
Dig.  «s»822.] 

3.  Payment  «=974— Receipt— Effect. 

A  receipt  ia  only  prima  facie  evidence  of  its 
statements. 

LEd.  Note.— For  other  cases,  see  Payment, 
Cent.Dig.J8l38, 139. 226-231;  DecDlg.  *=>74.1 

4.  Evidence  ^=3419— Parol  £vidshos— Coh- 
tbactb— considebation. 

Under  O.  £a  S  TdS,  subd.  3.  providing 
that  the  truth  of  facts  recited  in  a  written  in- 
strument is  conclusively  proved  as  between  the 
parties  thereto,  but  this  rule  does  not  opply  to 
the  recital  of  a  consideration,  a  consideration 
expressed  In  a  writing  may  be  inquired  Into. 

[Ed.  Mote.— For  other  cases,  see  Evidence, 
Cent  Dig.  i|  1912-192U;  Dec  Dig.  «ss»418.] 

6b  JUDOllENT  «=:381S— FOKEIQN  JUDaiCENl>— 
COt^CLUBIVENESS. 

Under  the  full  faith  and  credit  clause  of  the 
federal  Constitution  and  L.  O.  L.  S  7tJl.  pro- 
viding that  the  effect  of  a  judicial  record  of  a 
sister  state  la  the  same  in  this  etate  as  in  the 
sister  state,  the  court  may  inquire  whether  a 
court  of  a  sister  state  rendering  a  judgment 
relied  on  had  jurisdiction  of  tbe  parties  and  of 
the  subject-matter,  but  beyond  that  it  cannot  go. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1468-1481;  Dee.  ZMg.  <s>iSl8u] 

Bean,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;  Wm.  N.  Cratens,  Judge. 

Acti(»i  by  the  United  States  Fidelity  & 
Guaranty  Company  against  G.  F.  Martin  and 
another.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directi<»ia. 

The  plaintiff,  a  Maryland  oovpovatioii  au- 
thorized to  operate  in  Oregon,  avera  Bubstan* 
tially  that  tbe  defendants  applied  to  it  to 
furnish  a  redelivery  bond  to  secure  the  re- 
lease at  property  attached  In  an  action  in 
the  superior  court  of  CSarke  county.  Wash., 
wherein  E.  M.  Meach  was  plaintiff  and  C. 
Schley*  trading  as  Vancouver  Bill  Posting 
Company,  and  S.  S.  S.  Itealty  Company,  was 
defendant  It  furnished  the  bond  and  at 
the  time,  as  part  of  the  same  transaction, 
took  from  the  defendants  here  an  Indemnity 
bond  In  tbe  sum  ot  |1,550,  which  recited  the 
terms  of  the  redelivery  undertaldng  and  stat- 
ed its  own  conditions  as  follows: 

"Now  the  condition  of  the  above  obligation  is 
such  that  it  the  above  bounden  iodemnitora, 
their  executors  or  administrators,  shall  at  all 
times  hereafter  save  harmless  and  keep  indem- 
nified the  said  United  States  Fidelity  &  Guar^ 
anty  Company,  its  successors  and  assigns, 
against  all  suits,  actions,  debts,  damages,  costs, 
charges  and  expenses,  including  court  costs  and 
counsel  fees  at  law  or  in  equity,  and  against 
all  loss  and  damages  whatever,  that  shall  or 
may  at  bdv  time  hereafter  happen  or  accrue  to 
the  said  United  States  Fidelity  &  Guaranty 
Company,  its  successors  or  assigns,  for  or  by 


EEPOBTSta  *<0r. 

reason  of  tbe  suretyship  of  the  said  United 
States  Fidelity  &  Guaranty  Company,  as  afore- 
said, or  any  continuation  thereof,  then  this  ol>- 
ligation  to  be  void  And  of  no  effect,  otherwise  to 
be  and  remain  in  full  force  and  virtue  in  law. 

"And  in  order  further  to  secure  and  indemnify 
the  said  United  States  Fidelity  &  Guaranty 
Company  from  and  against  any  loss  and  expense 
that  may  occur  and  accrue  to  it  because  of  the 
execution  of  the  said  bond,  and  as  part  of  tfae 
consideration  thereof,  the  said  indemnitora  do 
her^y  authorize  and  empower  any  attorney  of 
record,  of  this  state  or  of  any  other  state,  named 
or  to  be  named  by  the  said  United  States  Fidel- 
ity &  Guaranty  Company,  to  appear  for  them 
at  any  time  after  as  well  as  during  any  term  of 
court,  and  after  as  well  as  during  office  hours, 
and  in  their  name  to  confess  and  have  entered 
up  a  judgment  against  them  in  any  court  of 
this  or  of  any  other  state  of  tbe  United  States 
or  in  any  court  of  this  province  or  of  any  other 
province  of  the  Dominion  of  Canada,  in  favor 
of  the  said  United  States  Fidelity  &  Guaranty 
Company  for  the  sura  of  $1,560." 

The  complaint  further  narrates  the  recov- 
ery of  Judgment  in  the  Washington  action  on 
September  IX,  1911.  in  favor  of  tbe  plaintiff 
and  against  the  defendant  in  the  sum  of 
$737.26;  that  the  defendants  refused  to  pay 
it  after  repeated  demands  by  the  plaintiff  to 
that  end.  in  consequence  of  which  the  plain- 
tiff was  compelled  to  and  did  pay  the  same 
on  July  S,  1812,  In  principal,  interest,  and 
coats,  the  full  amount  of  $772.15.  Further 
demands  upon  the  defendants  for  reimburse- 
ment are  alleged,  and  it  is  said  that  by  rea- 
son of  the  default  of  tbe  defendants  the 
plaintiff  has  been  compelled  to  prosecute  the 
action  at  an  additional  expense  of  $75  for 
attorney's  fees.  The  primary  pleading  con- 
cludes with  a  demand  for  Judgment  for  $847.- 
15,  with  interest  on  tbe  amount  paid  in  satis- 
faction of  the  Washington  Judgment  from  the 
date  of  payment  Denying  most  of  the  al- 
legati(»i8  of  tbe  complaint  except  as  after- 
wards qualified,  only  the  defendant  She^^ard 
answered.  He  admitted  the  execution  and 
delivery  of  both  the  redelivery  bond  and  the 
indemnity  bond  as  stated  In  the  complaint 
He  says  that,  after  the  release  of  tbe  attach- 
ed property  by  virtue  of  the  bwid  executed 
by  the  plaintiff,  the  parties  to  the  Washing- 
ton action  made  a  complete  settlement  of  the 
same  as  evidenced  by  the  following  writing: 
"Portland,  Oregon,  January  19,  1911. 

"Received  from  the  Northwest  Bill  Posting 
Company  four  hundred  sixty-five  and  SO-lOOths 
($405.50)  dollars  in  full  settlement  of  all  claims 
to  date  for  which  amount  I  agree  to  dismiss  the 
suit  now  pending  in  tbe  superior  court  of  the 
state  of  Washington,  for  the  county  of  Clarke, 
in  which  I  am  plaintiff  and  C.  Schley  and  the 
Northwest  Bill  Posting  Company  is  defendant 

"E.  M.  Meach." 

He  chai^,s  that  afterwards  the  plaintiff 
In  that  action  refused  to  tilwm<tnff  the  same, 
but  brought  it  on  for  trial  and  secured  the 
Judgment  already  mentioned  in  violation  of 
his  agreement  The  defendant  states  that 
after  the  rendition  of  the  Judgment  and  de- 
mand made  upon  the  plaintiff  here  for  Its 
liquidation,  and  it  bad  called  upon  him  to 
pay  the  same,  he  informed  the  plaintiff  of  tbe 


4s»For  other  eaaas  see  same  tople  and  KBT-NUMBOR  U  aU  Kay-Numbsred  Dlgssti  aad  ladsiM 


Digitized  by  Google 


or.) 


XnnTED  STATES  FIDELITY  A  GUARANTY  CO.  t.  MARTIN 


1025 


asreement  and  tbat  said  Jndsment  had  heea 
wrongfully  and  unlawfully  obtained  in  viola- 
tion thereof ;  that  the  plaintiff  there  was  not 
entitled  to  the  Judgment  in  question,  and  that 
it  was  illegal  and  void  and  of  no  force  and 
effect ;  that  he  notified  the  plaintiff  on  those 
grounds  that  It  was  his  Intention  to  institute 
a  suit  In  fhe  name  of  the  plaintiff  corpora- 
tion for  the  purpose  of  having  the  judgment 
set  aside.  He  further  says  t^Fit: 

He  "at  that  time  presented  to  this  plaintiff  a 
petition  prepnred  by  counsel  who  had  been  em- 
ployed hy  this  anawerinfc  defendant  setting  np 
facts  which  showed  fraud  upon  the  part  of  the 
said  B.  M.  Meach,  and  facts  sufficient  to  have 
warranted  said  court  in  setting  aside  said  judg- 
ment against  the  said  O.  Schley  end  this  plain- 
tiff and  facts  sufficient  to  properly  advise  this 
plaintiff  of  the  truth  of  all  of  the  statements 
contained  in  said  complaint,  and  reqrested  this 
plaintiff,  through  its  proper  officers,  to  cause 
■aid  compUint  to  be  verified.  •  •  •  " 

He  also  avers  that: 

'^f  said  suit  had  been  permitted  to  have  beeu 
Instituted  and  carried  on,  the  same  would  have 
been  successful,  and  that  said  judgment  would, 
have  been  set  aside  and  held  for  naugbt,  and , 
this  plaintiff  would  not  have  been  liable  for  or  | 
been  compelled  to  pay  said  judgment  or  any  part 
thereof." 

In  brief,  the  answer  does  not  complain  of 
anything  which  the  plaintiff  here  did  or  re- 
fused to  do  In  the  Wkshlngton  action;  b\it 
the  essence  of  the  affirmative  answer  Is  that 
the  plaintiff  declined  to  allow  the  use  of  its 
name  bj^the  defendant  Sheppard  in  the  prose- 
cution of  a  now  and  Independent  suit  to  set 
Bside  tte  Washington  judgment  whlcSh  it 
was  compelled  to  pay.  The  reply  traversed 
the  allegations  of  the  answer  In  material  par- 
ticulars and  averred,  in  substance,  that  the 
laws  of  Washington  provide  for  a  new  trial 
of  an  action  as  against  a  judgment  obtained 
by  fraud  or  surprise  In  the  manner  alleged 
by  the  answer  and  for  an  appeal  wltUn  three 
months  from  the  final  decision  of  an  action, 
and  that  neither  the  defendant  therein  nor 
the  defendants  here  took  any  steps  to  avail 
themselves  of  the  prescribed  procedure  In 
that  respect  In  that  state;  that,  after  the 
time  for  taking  such  appeal  had  elapsed,  the 
present  defendants  Instituted  an  original  ault 
in  their  own  name  In  the  superior  court  of 
Clarke  county,  Wash.,  for  the  purpose  of  set- 
ting aside  the  judgment  on  the  grounds  which 
the  defendant  Sheppard  here  alleges;  but 
that  the  same  was  decided  adversely  to  them 
and  that  It  was  not  until,  execution  issued  up- 
on the  judgment  that  the  plaintiff  here  had 
paid  the  same.  The  circuit  coart  heard  this 
case  without  a  jury,  and  after  keeping  it  un- 
der advisement  for  some  months  adopted  find- 
ings of  fact  and  coficluslons  of  law  submitted 
to  it  by  the  plaintiff.  These  findings  and  con- 
cluslonB  are  a  substantial  copy  of  the  materi- 
al allegotlons  of  the  answer  omitting  charges 
of  fraud  and  collusion  on  the  part  of  plaintiff 
which  were  practically  abandoued  at  the 
trial.  The  plaintiff  propounded  findings  In 
its  favor  which  were  rejected  by  the  court 


A  Judgm^t  was  rendered  for  the  defendants, 
and  the  plaintiff  apiicals. 

R.  O.  Nelson,  of  Portland  (Beach,  Simon  & 
Nels<m,  of  Portland,  <m  the  brief),  for  appel- 
lant R.  J.  Brock,  of  Portland  (Sheppard  & 
Brock,  of  Portland,  an  the  brief),  for  respond- 
ent& 

BURNETT,  J.  (after  stating  the  facts  as 
above).  If  we  should  concede  that  the  de- 
fendant had  a  right  to  demand  of  the  plain- 
tiff tliat  It  commence  In  Its  own  name  an  in- 
dependent suit  to  set  aside  the  judgment 
which  it  afterwards  paid,  still  the  answer  of 
the  defendant  describing  the  petition  he  pre- 
sented only  states  a  conclusion  of  law.  On 
ttib  hj-pothesis  that  the  plaintiff  was  compell- 
ed to  accede  to  his  request  to  commeuce  a 
suit,  he  should  have  set  forth  the  facts  pre- 
sented In  the  petition,  so  that  the  court  here 
could  determine  as  a  matter  of  law  whether 
or  not  the  plaintiff  was  remiss  In  Its  duty  to 
him  hi  refusing  to  adopt  the  complaint  pre- 
sented. For  all  that  appears  in  the  answer, 
the  complaint  which  he  desired  the  plaintiff 
to  subscrUie  was  wholly  insuflicient  for  the 
purpose  designed  and  would  aaly  have  involv- 
ed the  plaintiff  In  fiiither  complications. 

[1 , 2]  Passing  this  point,  however,  we  ap- 
proach what  we  deem  the  vital  question  In 
the  case,  which  Is  the  force  and  effect  of  the 
Washington  Judgment.  W^e  remember  that 
the  findings  of  fact  In  the  case  are  conclusive 
upon  appeal  tmless  the  court  on  examination 
of  the  record  contained  in  the  bill  of  excep- 
tions discerns  that  there  Is  no  evidence  to 
support  the  findings.  The  first  assignment  of 
error  is  based  upon  the  contention  that  the 
finding  to  the  effect  that  the  Washington  ac- 
tion was  settled  before  Judgment  therein  was 
without  foundation  in  the  testimony.  The 
proceedings  of  the  Washington  court  in  the 
action  in  question  are  In  the  record  before 
ua  They  include  the  pleadings,  tbe  findings 
of  the  court,  and  the  Judgment  The  com- 
plaint is  for -labor,  capital,  goods,  wares,  and 
merchandise  famished  by  the  plaintiff  to  the 
defendant  between  certain  dates  amounting 
to  $787.67,  and  alleges  that  no  part  of  the 
same  has  been  paid.  Tbe  amended  answer 
cmisista  of  a  denial  of  the  complaint,  and  a 
further  and  separate  defense  alleging  the 
settlemoit  of  the  action  after  the  commence- 
ment thereof  and  the  execution  of  the  writing 
already  mentioned  and  counted  upon  by  the 
defendant  as  a  defense  In  the  case  at  bar. 
The  reply,  after  denying  the  allegations  of 
the  ammded  answer,  further  points  out  that 
the  settlement  had  nothing  to  do  with  tbe  de- 
fendant; that  the  plaintiff  never  at  any 
time  had  any  transatttions  with  the  Is'oi'tb- 
west  Bill  Posting  Company,  nor  did  he  bring 
an  action  against  that  lnstIt\]tiou.  it  fur- 
ther avers  that  the  plaintiff  had  a  compro- 
mise agi-eeiuent  with  one  Sheppard,  the  an- 
swering defendant  here,  wherein  the  latter 
agreed  to  par  the  xriaintlff  $465  In  March  of 
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the  year  1911,  together  with  all  oututandlng 
bills  In  Vancouver,  Wash.,  agatoat  the  de- 
fendant in  that  action;  and  that  the  plaintiff 
agreed  that  the  action  In  question  should 
not  be  probecutcd  at  that  time  but  should  re- 
main until  March,  1911,  when,  If  the  compro- 
mise agreement  had  not  been  carried  out  by 
Sheppard,  the  plalntliT  should  proce^od  to 
Judgment  In  the  action.  The  record  of  the 
trial  in  the  Washington  court  recites  that  the 
cause  came  on  to  be  heard  on  Its  merits; 
that  the  plaintiff  appeared  in  person  and  by 
his  attorney,  George  B.  Simpson,  that  the  de- 
fendant appeared  by  his  attorney,  J.  B.  Sta- 
pleton ;  and  that  after  hearing  the  testimony 
of  witnesses  and  argument  of  counsel  for 
both  pnities  the  court  made  findings  of  fact. 
It  Is  sufficient  to  say  of  these  that  they  were 
favorable  to  the  plaintiff  in  the  action ;  that 
the  redelivery  bond  liad  been  executed  by  the 
plaintiff  here ;  and,  as  to  the  settlement  baa- 
ed upon  the  receipt  already  quoted,  the  find- 
ing is  thus: 

"That  the  receipt  signed  by  the  plaintiff  and 
admitted  herein  as  evidence  ia  not  concluaive 
and  was  contradicted  and  entirely  discredited  by 
the  oral  evidence  of  the  plaintiff,  and  that  said 
receipt  was  only  accepted  ia  settlement,  upon 
condition  that  it  be  paid  at  maturity,  and  the 
other  bills  mentioned  in  plaintiff's  complaint  be 
settled,  which  conditions  have  not  been  met." 

Upon  these  findings  of  fact  the  court  en- 
tered conclusions  of  law  to  the  effect  that 
the  plaintiff  should  have  Judgment  against 
the  defendant  for  $666.26,  with  interest 
amounting  to  $82.19,  together  with  his  costs, 
and  should  also  have  Judgment  against  the 
plaintiff  here  as  surety  on  the  redelivery 
bond  tn  the  sum  already  stated.  The  Judg- 
ment was  entered  accordingly  against  the  de- 
fendant in  the  action  and  thla  plaintiff  as 
surety  on  the  redelivery  bond. 

It  is  written  large  throughoat  the  plead- 
ings and  evidence  in  this  case  that  the  de- 
fendant Sheppard  had  notice  of  the  pendency 
of  the  action  and  that  he  applied  to  the 
plaintiff  for  the  redelivery  bond  to  be  used 
In  that  litigation.  In  furtherance  of  his  un- 
dertaking to  save  this  plaintiff  harmless  on 
Its  stipulation,  he  procured  the  receipt  upon 
which  he  relies.  It  appears  In  evidence  with- 
out dispute  out  of  his  own  mouth  that  prior 
to  the  trial  of  the  action  he  was  notified  by 
the  attorney  of  record  for  the  defendant  that 
the  action  would  be  brought  to  trial.  He 
testifies  that  he  furnished  to  the  counsel  for 
the  defendant  there  the  writing  already  quot- 
ed, signed  by  Meach.  The  record  shows  that 
the  answer  was  amended  and  the  question  of 
settlement  raised  upon  the  writing ;  that  the 
defense  was  interposed  based  npon  that  in- 
strument; that  the  identical  proposition  up- 
on which  the  defendant  here  relies  was  liti- 
gated In  the  Washington  court,  where  both 
parties  were  represented  by  their  attorneys 
of  record ;  and  that  the  decision  of  that  tri- 
bunal to  which  the  parties  submitted  them- 
selves was  adverse  to  the  contention  of  the 
defendant  here.   What  thai  ia  the  effect  to 


.(Or. 

■be  glvoi  to  that  Judgment  upon  the  question 
of  settlement?  The  answer  is  found  In  sec- 
tion 1  of  aHlele  4  of  the  Ctmstitutlon  of  the 
United  States: 

"Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state." 

[3, 4]  On  the  question  Involved,  namely, 
whether  or  not  the  action  bad  been  settled, 
the  judgment  of.  the  Washington  court  hav- 
ing Jurlfidictlon  of  the  persons  and  of  the 
subject-matter  Is  conclusive  as  against  any- 
thing here  alleged  by  the  defendant  To  up- 
hold the  defense  In  face  of  snch  a  record  is 
to  discredit  the  judicial  proceeding  of  a  sis- 
ter state.  It  is  hornbook  law  that  a  receipt 
Is  only  prima  fade  evidence  of  its  state- 
ments. It  is  equally  primary  learning  that 
the  consideration  expressed  in  a  writing  may 
be  inquired  into.  L.  O.  L.  8  79S,  subdlv.  8. 
It  Is  not  necessary  to  further  speculate  on 
the  reasons  underlying  the  dedslon  of  the 
Washington  court  on  thU  point,  for  we  can 
well  surmise  that  there  was  evidence  before 
it,  not  only  qualifying  tbe  terms  of  the  set- 
tlement, but  also  the  cwslderatlon  upon 
which  it  was  supposed  to  have  been  baaed. 
The  Instrument  upon  which  he  relies  can- 
not be  allowed  to  discredit  the  Judicial  de- 
termination of  the  Washington  court.  Such 
a  holding  would  be  in  direct  contravention 
of  the  mandate  of  the  national  Constitution 
already  noted.  It  would  be  to  uphold  a  pri- 
vate writing  In  the  very  face  of  a  'Judicial 
record  condemning  it.  The  resulting  situa- 
tion therefore  Is  that,  on  the  record  present- 
ed, the  court  of  trial  In  the  insiant  case 
could  not  lawfully  reach  any  other  conclu- 
sion except  that  the  action  bad  not  been  set- 
tled as  claimed  by  the  defendant  Sheppard. 
The  necessary  deduction  is  that  there  was  no 
evidence  to  sustain  the  finding  of  our  (drcuit 
court  to  the  contrary. 

As  before  stated,  It  Is  unquestioned  In  the 
testimony  that  the  defendant  Sheppard  had 
notice  of  the  pendency  of  the  Washington  ac- 
tion from  Its  conception ;  that  he  knew  that 
the  same  was  to  be  brought  to  trial ;  that  to  a 
certain  extent  he  availed  himself  of  the  oppor- 
tunity to  interpose  his  defense;  and  that  it 
was  pleaded  there.  He  states  in  his  testimony 
that,  having  furnished  the  data  to  the  counsel 
for  the  defendant  in  that  action,  he  himself 
went  away  to  another  point  In  that  state  to  at- 
tend to  some  other  litigation,  and  hence  was 
not  present  at  the  trial ;  but  he  does  not  pre* 
tend  that  he  was  lured  away  by  any  action  of 
the  plaintiff  here.  Having  notice  of  the  pen- 
dency of  the  action  and  that  It  would  be 
brought  to  trial  and  being  in  position  to  urge 
the  defense  and  to  carry  out  the  terms  of  his 
bond  to  save  the  plaintiff  harmless,  he  la 
bound  by  the  resulting  judgment  against  the 
plalntifl  here.  In  Carroll  v.  Nodine,  41  Or. 
412,  69  Pac.  51,  93  Am.  SL  Rep.  743,  the  only 
notice  given  to  the  defendant  Indenmltor  of 
the  pendency  of  the  action  was  that  she  was 
called  as  a  witness  and  attended  at  the  trial 


Digitized  by  Google 


or.) 


UKITED  STATES  STDELrTT  *  OUAKAlTrT  CO.  t.  MARTIN 


1027 


resulting  In  the  Jadgment  against  Iier  Indem- 
nitee, and  It  was  there  held  that  she  was  snf- 
fldentl^  youched  to  make  the  Jadgment  con- 
dnslTe  upon  her.  Again,  In  Astoria  v.  Astoria 
&  Columbia  Kiv.  R.  Co.,  67  Or.  538,  136  Pac. 
64S,  49  L.  R.  A.  (N.  8.)  404,  6  N.  C.  C.  A.  442, 
this  court  held  that,  where  the  Indemnitor  has 
notice  of  the  action  and  an  opportunity  to 
urge  the  defense,  the  judgment  in  that  ac- 
tion Is  concluslTe  of  the  facta  thereby  estab- 
lished and  cannot  again  be  the  subject  of  Utl- 
galiw)  between  the  indemnitor  and  the  In- 
demnitee. Mr.  Justice  McNary,  who  wrote 
the  opinion,  adopts  the  following  lan^age 
in  Oceanic  Steam  Nav.  'Co.  v,  Campania 
Transatlantlca  Espanola,  144  N.  Y.  663,  39 
N.  E.  860: 

"It  Is  snffident  that  the  party  ogainst  whom 
ultioiaee  liability  1b  daitned  is  fully  and  fairly 
informed  of  tbe  claim  and  that  the  action  is 
pending  with  full  opportunity  to  defend  or 
to  participate  in  the  defense.  If  he  tlien  neg- 
lects or  refuses  to  make  any  defease  he  may 
haTe,  tbfl  judgment  will  bind  bim  in  the  same 
way  and  to  the  same  -extent  as  if  he  bad  been 
made  a  party  to  tbe  record." 

In  Bridgeport  Fire  &  Marine  Insurance  Co. 
T.  Wllaon,  34  N.  T.  275»  the  rule  Is  thus 
stated: 

"(1)  Where  the  covenantor  expressly  makes 
his  liability  depend  on  tbe  ereot  of  a  litiga- 
tion to  which  be  is  not  a  party,  and  stipulates 
to  abide  the  result;  and  (2)  where  the  covenant 
is  onn  of  general  indemnity  merely,  against 
daims  or  suits.  *  *  *  In  cases  of  the  Qrst 
class,  tbe  jjud^ent  is  conclusive  evidence 
against  the  mdemnitor,  although  he  was  not  a 
party,  and  had  no  notice,  for  Its  recovery  Is  ttie 
event  against  which  he  covenanted." 

The  court  goes  on  to  hold,  however,  that 
In  cases  of  the  second  class,  where  the  In- 
demnitor bad  notice  of  the  pendency  of  the 
action  and  had  opportunity  to  urge  his  de- 
fense, he  Is  bound  by  the  result  of  the  liti- 
gation. Again,  In  Village  of  Port  Jervls  v. 
First  National  Bank,  96  N.  T.  550,  It  Is  said ; 

"But  If  the  party  who  Is  ultimately  respon- 
sible has  notice  of  the  pendency  of  an  action 
against  bis  indemnitee  and  is  given  an  oppor- 
tunity to  defend,  and  neKlccts  it,  be  is  still  bound 
by  the  result  of  tbe  action  and  estopped  from 
controverting  in  an  action  eubaequentiy  brought 
against  him  by  such  indemnitee  the  facts  which 
were  litigated  in  the  original  action." 

In  cases  of  the  first  class  mentioned  In 
Bridgeport  Ins,  Co.  v.  Wilson,  the  reason  for 
notice  failed,  and  the  necessity  therefor  la 
obviated.  This  Is  applicable  to  the  Instant 
case  In  tbe  following  manner:  The  answer- 
ing defendant  aasumed  reHponsthilUy  to  the 
plaintiff  for  the  result  of  the  action  In  which 
It  furnished  tbe  indemnity  undertaking.  He 
agreed  to  protect  it  from  that  particular  ac- 
tion, and  be  Is  bound  by  his  agreement  ir- 
respective of  notice  because  be  had  notice 
from  the  beginning  of  the  very  proceeding 
against  which  he  guaranteed  the  plaintiff. 
He  sulisequently  assumed  to  intermeddle  in 
the  lUIgatiou.  In  a  way  he  assumed  the  dis- 
position of  that  adion,  and,  having  put  hlH 
band  to  the  plow,  he  was  bound  not  to  turn 
back,  but  to  continue  liia  efforts  to  a  soccess- 


ful  conclusion.  It  Is  not  pretended  In  Ifls 
pleadings  that  he  gave  the  plaintiff  any  no- 
tice of  his  transaction  with  Meach  or  of  his 
settlement  of  the  controversy  until  after  ren- 
dition of  the  Judgment  The  plaintiff  Is  not 
to  blame  If  tbe  labors  of  tbe  defendant 
proved  abortive.  Moreover,  the  fact  that  the 
plaintiff,  as  he  himself  testlBes,  had  notice 
of  the  purpose  to  bring  the  action  to  trial 
after  the  alleged  settlement,  puts  him  in  tlie 
second  class  mentioned  In  Bridgeport  Ins.  Co. 
V.  Wilson ;  and  on  account  of  that  notice  tbe 
Judgment  Is  conclusive  upon  him  from  any 
point  of  view.  In  brief,  having  undertalccn 
to  save  the  plaintiff  harmless  from  the  re- 
sult of  a  designated  action,  it  was  incum- 
bent upon  the  defendant  from  the  beginning 
to  accomplish  that  result.  Not  having  done 
so,  he  Is  liable  upon  his  obligation.  The  f<rt- 
lowlng  precedents  Illustrate  the  doctrine 
more  fully :  Chamberlain  v.  Preble,  11  Allen 
(MasB.)  370;  Rapelye  v.  Prince,  4  Hill  (N. 
T.)  119,  40  Am.  Dec.  267;  notes  to  Ballen- 
tlne  v.  Fenn,  40  L.  B.  A.  (N.  S.)  698,  72.1,  and 
B.  &  O.  R.  R.  Co.  T.  Howard  Comity,  40 
L.  B.  A.  (N.  S.)  1172 ;  Chicago  t.  Robblns,  07 
U.  8.  (2  Black)  418,  17  L.  Ed.  298 ;  Robblns  v. 
Chicago.  71  U.  S.  (4  WaU.)  657, 18  L.  Ed.  427; 
Mayor  v.  Brady,  131  N.  T.  611,  45  N.  B.  1122 ; 
Portland  v.  Richardson,  S4  Me.  46,  89  Am. 
Dec.  720;  Great  N.  By.  Co.  v.  Akeley,  88 
Minn.  23T,  92  N.  W.  959;  Daskam  r.  UUnian. 
74  Wis.  474,  43  N.  W.  321 ;  Davla  T.  Smith, 
79  Me.  3S1,  10  AtL  55 ;  Woodworth  t.  Oors- 
Une,  30  Colo.  180,  69  Pac.  706,  BS  L.  R.  A. 
417;  Lovejoy  t.  Murray,  3  WaU.  1.  IS  L. 
Ed.  129;  Seattle  v.  Began.  52  Wash.  2C2, 
100  Pac.  731.  132  Am.  St  Rep.  963;  Ameri- 
can Bonding  Go.  t.  Dufnr,  4S  Wash.  032,  96 
Pac  160.  In  38  Albany  Law  J.  507,  there 
is  an  exhaustive  and  able  discussion  of  this 
question  by  Judge  Gorllsa  formerly  of  the 
Supreme  Court  of  North  Dakota,  but  now 
of  tbe  bar  of  this  state. 

[fi]  Besides  all  this,  by  the  other  terms  of 
bis  bond  the  defendant  might  be  held  to 
have  waived  all  control  over  litigation  of  the 
question  involved  when  he  authorized  the 
plaintiff  to  select  any  attorney  of  record  to 
confess  Judgment  against  bim  on  his  liaMll- 
ty ;  but  upon  this  point  we  make  no  dedr^Ion. 
In  brief,  we  condude  that  the  Judgment  of 
the  Washington  court  was  conclusive  upon 
the  defendant  as  to  the  amount  and  fact  of 
his  liability  to  tbe  plaintiff;  that  be  cannot 
again  litigate  tbe  matter  of  settlement  of  the 
adlon  either  directly  or  Indirectly;  and  that 
ns  against  that  Judgment  he  has  no  right  to 
demand  that  the  plaintiff  here  even  nominal- 
ly institute  an  independent  suit  to  again  liti- 
gate the  questions  there  involved.  He  had 
free  rein  to  operate  In  the  proceedings  In  the 
action  before  the  Washington  court,  and  in- 
deed took  some  measures  there  to  prevent 
the  Judgmrat  that  ensued,  but  without  avail. 
It  Is  clear,  and  is  not  controverted,  that  noth- 
ing more  con  be  done  directly  In  the  prose- 
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cation  or  defense  ot  that  action.  The  judg- 
ment there  rlpoied  into  a  finality,  and  the 
plaintiff  here  was  compelled  to  pay  it  Our 
statute,  expressing  the  doctrine  of  the  full 
faith  and  credit  clause  of  the  national  Con" 
stitutlon,  says  in  section  7G1,  L.  O.  L. : 

"^e  effect  of  a  judicial  record  of  a  slater 
state  is  the  same  In  this  state  as  In  the  state 
where  it  was  made." 

Final  there,  It  Is  final  her&  We  can  In- 
quire whether  that  tribunal  had  Jurisdiction 
of  the  parties  and  of  the  subject-matter,  but 
further  than  that  we  cannot  go.  When  these 
conditions  appear,  we  mast  acc^t  the  de- 
termination of  that  court  as  conclusive  wlth- 
oat  further  Inquiry.  Su^  is  the  teaching  of 
Foshler  t.  Narver,  24  Or.  441,  34  Pac.  21,  41 
Am.  St  B^.  874.  There  the  defendant  was 
served  with  summons  In  Iowa  in  an  action 
pending  in  a  court  in  that  state  for  the  re- 
covery of  money  due  upon  a  promissory  note. 
He  suffered  judgment  to  go  against  blm  there 
by  default.  An  action  to  recover  the  amount 
of  the  judgment  was  Instituted  against  him 
in  Oregon.  It  appeared  from  the  record  that 
the  Iowa  conrt  had  jurisdiction  of  him  and 
of  the  subject-matter  of  the  action,  and  he 
was  denied  the  right  to  show  In  the  conrt 
here  that  he  had  never  slgued  the  note; 
that  he  was  not  responsible  for  the  Instru- 
ment or  the  debt  It  represeuted;  and  that  it 
was  subscribed  by  a  different  person.  The 
judgment  was  held  to  be  conclusive  even 
againsit  the  facts  he  offered  to  prove.  The 
case  of  De  Vail  v.  De  Voll,  57  Or.  128,  109 
Pac.  755,  110  Pac.  705,  enunciates  the  same 
principle. 

Having  covenanted  to  save  the  plaintiff 
harmless  from  any  Judgment  In  the  action 
wherein  at  his  rerjuest  It  became  a  surety, 
the  defendant  formulated  a  plan,  In  the 
shape  of  the  receipt  mentioned,  which  he 
thought  would  effect  the  desired  result,  all 
without  the  knowledge  of  the  plaintiff.  At 
his  Instance  that  paper  was  pleaded  in  the 
action  mentioned,  and  the  matter  was  fully 
litigated  with  a  result  adverse  to  his  conten- 
tion. Having  exhausted  his  resources  In  that 
case,  he  now  urges  that  he  is  exonerated 
because  this  plaintiff  did  not  Inaugurate  new 
and  independent  liti.i^ntion  on  security  of  his 
choosing.  In  short,  for  his  undertaking  to 
the  plaintiff  he  would  substitute  the  agree- 
ment expressed  In  tlie  Sleaeh  receipt  withoiit 
the  knowledge  of  the  plaintiff  and  would 
compel  the  latter  to  enforce  It  after  ho  had 
failed.  To  countenance  the  defendant's  con- 
tention in  the  face  of  the  Judgment  of  the 
Washington  court  would  be  to  say : 

"We  will  not  cive  faith  or  credit  to  that  dp- 
termiDHtion  uDtil  we  first  shall  have  examined 
into  what  we  assume  to  be  the  merits  of  the 
controversy  there  and  ascertained  for  ourselves 
whether  the  decision  la  such  as  we  would  have 
rendered  under  the  same  circumstances." 

We  are  forbidden  to  do  this  by  the  na- 
tional Constitution,  as  well  as  by  section  761, 
L.  O.  L.  The  circuit  court  was  in  error 
when  it  discredited  the  judgment  of  the  court 
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of  a  sister  state  In  faror  of  the  writing  upon 
whldi  the  defendant  deprads,  especially  when 
It  was  before  that  court  for  consideration  In 
that  very  action  upon  the  contention  here 
urged. 

The  decision  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  that  court  to  enter  a  Judgment  In 
favor  of  the  plaintiff  according  to  the  prayer 
of  the  complaint 

BEAN,  J.  (dissenting).  I  am  nnable  to 
concur  in  the  majority  opinion. 

This  is  an  action  upon  an  Indemnity  con- 
tract The  cause  was  tried  by  the  court 
without  the  intervention  of  a  Jury.  Findings 
of  fact  were  made  and  a  Judgment  rendered 
in  favor  of  defendant  O.  A.  Sheppard,  from 
which  plaintiff  appeals.  Defendant  O,  F. 
Martin  made  no  defense. 

Tlie  facts  and  circumstancea  of  the  case 
are  nearly  all  detailed  In  the  findings  of  the 
trial  court,  the  substance  of  which  is  as  fol- 
lows: The  plaintiff  is  a  Maryland  corpora- 
tion authorized  to  do  business  in  Oregon. 
On  December  2,  1910,  one  E.  M.  Mench  had 
Instituted  an  action  In  the  superior  court  of 
Clarke  county,  Wash.,  against  one  C.  Schley, 
doing  business  as  the  Vancouver  Bill  PosHug 
Company  and  the  S.  S.  S.  Realty  Company, 
to  recover  $767.67,  and  caused  a  writ  of  at- 
tachment to  be  Issued  and  levied  upon  his 
property.  Schley  made  application  to  the 
plainliff  to  execute  a  bond  in  the  sum  of 
$1,536  conditioned  that  Schley  would  pay 
any  Judgment  that  might  be  rendered  against 
him  In  the  action,  for  the  purpose  of  having 
the  property  released  from  the  attachment 
The  bond  was  executed  and  the  proiwrty  re- 
leased by  the  sheriff.  At  the  time  the  plain- 
tiff company  signed  the  bond,  O.  A.  Sheppard 
and  G.  F.  Martin  executed  to  It  an  Indemnity 
agreement  Indemnifying  and  holding  it  harm- 
less from  any  liability  upon  the  bond  signed 
as  surety  for  Schley.  On  January  19,  1911, 
the  defendant  Schley  made  a  full  and  com- 
plete settlement  of  the  action  with  plaintiff 
C  M.  Meach  and  by  the  terms  thereof  agreed 
In  writing  to  cause  it  to  be  dismissed.  The 
agreement  Is  as  follows: 

"Portland,  Oregon,  January  19,  1911. 

"Received  from  the  Northwest  Bill  Posting 
Company  four  hundred  sixty-five  and  SO-KXtths 
(.'fKio.iiO)  dollars  in  full  settlement  of  all  ehiims 
to  date  for  which  amount  I  agree  to  dismiss  the 
suit  now  pending  in  the  superior  court  of  the 
state  of  Washiugton  for  the  count;  of  Clarice 
in  wbi<ji  I  am  plaintiff  and  0.  Schle;  and  the 
Northwest  Bill  Posting  Company  Is  defendant. 

"[Signed]   E.  M.  Meach." 

Such  writing  was  executed  by  B.  M.  Meach 
with  the  purpose  and  intention  of  being  a 
full  and  complete  settlement  of  the  suit  here- 
Inbofore  mentioned,  and  by  It  Meach  agreed 
to  dismiss  the  action.  Relying  upon  the  writ- 
ten agreement  of  Meach  to  dismiss  the  ac- 
tion, and  believing  that  the  same  had  been 
fully  settled  and  satisfied,  C.  Schley  left  the 
state  of  Washington  and  has  remained  away 
ever  since  that  time.  Thereafter  In  violation 
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of  his  agreement  of  settlement  with  Schley 
and  with  the  purpose  and  Intention  of  wrong- 
ing, defrauding,  and  cheating  him  and  all 
other  parties  interested  in  such  action,  after 
ascertaining  that  Schley  had  left  the  state  of 
Washington  and  that  his  whereabouts  were 
at  the  time  unknown,  E.  M.  Mench  refused 
to  dismiss  the  action  and  caused  the  same  to 
be  set  down  for  trial  without  notifying  Sch- 
ley,  or  the  surety  upon  his  Iwnd,  or  any  other 
person  interested  therein.  Thereafter,  in 
violation  of  his  written  agreement  to  dismiss 
the  action,  he  wrongfully,  unlawfully,  and  by 
fraud  practiced  upon  the  court  caused  the 
aame  to  be  tried  without  the  knowledge  of 
Schley  and  without  the  latter  being  present 
in  said  court  to  protect  his  Interest  there- 
under. By  reason  of  this  fraud  practiced  up- 
on the  court  and  upon  Schley,  Meach  caused 
a  judgment  for  the  sum  of  $737.26  to  be  ren- 
dered In  that  action  In  his  favor  and  against 
defendant  Schley  and  the  United  States  Fi- 
delity &  Guaranty  Company  which  hud  sign- 
ed the  attachment  bond.  Some  time  after 
obtaining  such  Judgment,  Meach  notified  the 
plaintiff  herein  as  surety  upon  the  bond  of 
Schley  and  demanded  paj-ment  of  the  Judg- 
ment. The  plaintiff  company  notified  this  de- 
fendant C.  A.  Sheppard,  who  had  signed'  the 
Indemnity  agreement,  of  the  Judgment  ren- 
dered against  Schley  and  demanded  of  him 
as  indemnitor  that  he  pay  the  Judgment. 
Immediately  upon  receipt  of  this  notice,  C.  A. 
Sheppard  notified  the  guaranty  company  of 
the  facta  hereinbefore  stated  and  of  the  fact 
that  such  Judgment  had  been  wrongfully  and 
unlawfully  obtained  In  violation  of  the  writ- 
ten agreement  of  B.  M.  Meach  to  dismiss  the 
aetlon,  and  advised  the  company  that  the 
claim  of  Meach  In  that  action  liad  been  fully 
settled  and  discharged;  that  the  pretended 
Judgment  obtained  by  him  bed  been  wrong- 
tolly  and  Illegally  procured  and  was  not  of 
any  force  or  effect;  that  It  was  the  intention 
and  desire  of  defendant  Sheppard  to  Institute 
ft  suit  In  said  court  in  the  name  of  the  plain- 
tiff, the  United  States  Fidelity  &  Guaranty 
CumiKUiy,  for  t^e  purpose  of  having  such 
Jadginent  set  aside  upon  the  ground  that  the 
same  had  been  wrongfully  obtained.  Defend- 
ant Sheppard  also  notified  plaintiff  that  he 
bad  employed,  at  bis  own  expense  and  with- 
out costs  to  the  plaintiff,  an  attorney  who 
was  authorized  to  practice  law  In  the  state  of 
Washington,  and  who  was  familiar  with  the  | 
practice  therein,  for  the  purpose  of  brlnglns 
such  suit.  He  further  notlHed  the  plaintiff  j 
that  he  had  arranged  for  a  bond,  as  required  ! 
by  law,  that  he  would  pay  the  costs  and  ex-  < 
penses  of  said  suit,  that  an  attorney  was  em-  j 
ployed  by  him  who  was  familiar  with  all  the  j 
facts  hereinbefore  stated  and  would  verify  , 
said  complaint,  «nd  asked  permission  of  tlie 
plaintiff  herein  to  Institute  and  carry  on  said 
suit  for  the  purpose  of  setting  aside  the  pre- 
tended Judgment  in  the  name  of  pliiiutlff 
herein.  The  plaintiff  refused  to  permit  such 
Suit  to  be  instituted  or  curried  on  in  its  name 


or  to  permit  this  defendant  to  take  anv  Ac- 
tion in  the  name  of  the  United  States  Fidel- 
ity &  Guaranty  Company  for  the  purpose  of 
having  the  judgment  in  question  set  aside 
and  annulled.  In  this  refusal  the  plaintiff 
acted  arbitrarily  and  in  violation  of  the 
rights  of  Sheppard,  as  indemnitor,  thereby 
willfully  and  unlawfully  prevented  defend- 
ant Sheppard  from  securing  any  protection 
against  suLii  judgiueut,  and  thereby  deprived 
him  of  a  substantial  right  belonging  to  him 
as  indemnitor.  At  the  time  Sheppard  signed 
the  indemnity  agreement  to  the  plaintiff,  he 
received  no  security  therefor,  which  plaintiff 
well  knew.  In  paying  the  judgment  the 
plaintiff  hereiu  did  so  against  tlie  protest 
and  ohJectUtn  of  Sheppard  uud  iu  violatiou 
of  its  duty  to  liim  as  indemnitor. 

Based  on  the  fliidings  of  fact,  the  court 
made  the  following  conclusions  of  law: 

"That  the  said  plaintiff,  by  reason  of  its  re- 
fusal to  permit  the  said  defoiidant  Slit-ppiird  to 
institute  and  carry  on  a  suit  iu  its  name  for 
the  purpose  of  having  said  judgment  set  aside, 
deprived  the  indemnitor  Slieppard  of  a  sub- 
Btuutial  riKbt,  and  thereby  released  him  upon 
his  indemnity  agreement.  That  in  payinfr  ^ald 
judRment  against  the  objection  and  prfteet  of 
the  defendant  Sheppard  heroin,"  and  in  said  re- 
fusal, Slieppard  is  released  from  alt  liability  to 
the  plaintiff. 

A  decree  was  entered  in  favor  of  defendant 
and  for  costs.  Plaintiff  objected  to  the  find- 
ings of  fact  made  by  the  trial  court  for  the 
reason  that  the  same  were  not  supported  by 
the  evidence  and  requested  flndlugs  in  favor 
of  the  plaintiff. 

It  appears  that  In  June,  IGll,  a  few  days 
before  the  case  of  Meach  v.  Schley  was  set 
for  trlnl,  J.  P.  Stapleton,  attorney  for  Schley, 
Informed  Sheppard  In  regard  thereto,  and  the 
latter  told  Stapleton  and  George  B.  Sinipwii, 
attorney  for  Meach,  that  the  latter's  claim 
against  Schley  had  been  settled,  and  Simpson 
intimated  that  If  that  were  true  he  would 
dismiss  that  action.  Sheppard  forwarded  the 
receipt  to  Stapleton  tor  Simpson's  insi*ectlon. 
Defendant  C.  A.  Sheppard,  an  attorney  of 
Portland,  testified  In  substance  upon  the  tri- 
al that  on  January  10,  1011,  Meach,  who  had 
been  a  former  business  partner  of  Schley, 
came  to  his  office;  that  he  figured  with  him 
and  reduced  his  claim  to  $4G5;  that  he  asked 
him  If  he  would  take  the  note  of  the  North- 
west Bill  Posting  Company,  and  Meach  said 
be  would  provided  tShcppard  would  sign  it 
personally ;  tliat  he  told  him  he  would  not  do 
anything  of  the  kind;  that  Mench  finally 
accepted  the  note  of  the  Northwest  Bill  Post- 
ing Company  and  agreed  to  look  to  that  com- 
pany and  to  It  alone  for  payment.  This 
witness  further  stated  tliat  Meach  executed 
the  receipt  and  agreement,  and  he  (Sheppard) 
notified  Schley  and  the  guaranty  company; 
that  Meach  said  he  would  dismiss  the  suit; 
that  he  heard  nothing  more  about  the  mat- 
ter until  June  24,  lOLl,  wlien  he  sent  the  re- 
ceipt to  Schley's  attorney  at  Vancouver, 
Wash.,  and  went  to  South  Bend  In  that  state 
to  try  ft  lawsuit,  where  he  wa«  for  about  14 
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days;  tbat  tbe  case  was  tried  In  violation  of 
tliat  agre^ent;  Qiat  tlie  surety  rompany 
would  not  sign  tbe  complaint  or  Institute  a 
suit  to  set  die  judgment  aside  unless  Sbep- 
pard  put  up  casta  to  cover  tbe  judgment  and 
costs;  that  tbe  company  demanded  $1,560 
in  casta  and  sufficient  to  cover  costs;  and 
ttaat  If  the  company  paid  ttae  judgment  it  was 
without  his  consent  He  farther  stated  tliat 
tlMy  offered  in  a  letter  to  save  tbe  comiHuiy 
harmless  on  account  of  costs  in  tbe  suit; 
that  Mr.  Hamaker  ottereA  to  look  to  him  for 
attorney's  fees  and  to  save  it  harmless  on 
account  oC  attorney's  fees;  that  at  first  he 
(Sheppard)  asked  tbe  company  to  put  up  an 
injunction  bond  which  It  refused,  and  then 
be  told  It  be  would  get  the  bond. 

It  appears  ttaat  the  amount  of  cash  de- 
manded by  the  company  to  be  deposited  was 
afterwards  reduced  to  fSOO.  !nie  record  dis- 
dosed  that  there  was  a  lengthy  correspond- 
ence between  one  O.  E.  Hamaker,  tbe  attor- 
ney wbom  Sheppard  employed  to  institute  a 
suit  to  set  aside  ttae  judgment,  and  ttae  rep- 
resentatires  of  the  guaranty  cwnpany  at  Port- 
land, and  at  Tacoma,  Wash^  whiiA  was 
finally  submitted  to  tbe  home  office  of  tbe 
company  at  Baltimore,  Hd.  Tlie  correspond- 
ence culminated  in  the  refusal  of  tbe  com- 
pany to  assist  ttae  indemnitor,  as  shown  by 
the  following  letter: 

"United  States  Fidelity  &  Guaranty  Compa- 
ny, Baltimore,  Md.  November  18th,  19U. 
Qaim  #32709.  Messrs.  Hubbert  &  Stanton, 
Tacoma,  Washinston— Gentlemen:  Re  Schley 
for  the  Northwest  Bill  Posting  Company.  We 
have  your  communicatioa  of  November  10th 
with  inclosures  and  have  considered  this  propo- 
sition with  a  great  deal  of  interest.  In  the 
first  place  it  is  dear  to  us  that  we  should  not 
sign  tbe  complaint  or  affidavit  submitted.  The 
allegatioDS  of  fraudulent  practice  on  the  part 
of  tbe  defendants*  attorney  ere  matters  entirely 
without  our  knowledge  and,  moreover,  it  is 
contrary  to  our  policy  to  ever  make  allegation 
of  this  sort  in  any  suit  if  it  can  be  avoided, 
especially  when  we  have  no  direct  interest  as 
in  this  case.  •  •  •  If  as  Mr.  Hamaker 
states  there  is  no  other  manner  of  securing  jus- 
tice to  his  clients,  we  regret  the  situation  but 
do  not  see  that  the  company  is  under  any  obli- 
gation to  take  care  of  his  clients ;  on  the  oth- 
er hand  they  obligated  themselves  to  hold  this 
company  harmless  and  we  must  insist  upon 
their  coDUdying  with  this  obligation.  ***** 

The  omclu^n  reached  by  the  home  t^ce 
of  the  conqMtny  was  communicated  to  Shep- 
pard as  shown  by  the  following  letter: 

"United  States  Fidelity  ft  Guaranty  Compa- 
ny, Baltimore,  Md.  PcM-tland,  Oregon,  Nov. 
2Sth,  1911.  Messrs.  Hubbert  &  Stanton.  Ta- 
coma, Washington— Gentlemen:— Re  T#32769, 
G.  Schley  for  the  Northwest  Bill  Posting  Com- 
pany, lours  of  the  24th  instant  in  the  above 
connection  was  duly  received,  together  with 
copy  of  letter  addressed  to  you  by  the  home  of- 
fice of  the  company.  We  are,  accordingly,  ad- 
vising tbe  attorney  for  our  indemnitors  that 
the  company  has  refused  to  assist  them  in  this 
matter.  The  complaint  and  affidavit  submitted 
to  you  were  not  returned  ns  they  should  bave 
been,  with  your  letter.  Kindly  see  tbat  they 
are  sent  to  us  at  the  earliest  moment.  Yours 
very  truly,  Ihtrtiuan  &  Thompson,  General  I 
Agents,  By  Douglas  K.  Tate."  | 


It  at^eors  that  after  the  judgment  wma 
rendered  in  fbe  Washington  court  a  motimi 
for  a  new  trial  was  filed  which  was  denied. 
It  ahw  appears  tliat  a  Judgmoit  was  render^ 
ed  against  the  surety  company  under  tbe 
statute  of  the  iCate  of  Washington  at  tbe 
same  time  of  that  against  Schley.  Ttils  was 
when  the  company  was  first  made  a  par^  to 
the  record.  Defendants  Sheppard  and  Mar- 
tin, who  were  not  parties  to  Uie  record  In 
the  actl<m  of  Meach  t.  Scbl^,  failing  to  oli- 
tain  tbe  asststanee  of  tbe  suret?  company  to 
bring  a  suit  to  set  adde  fbe  judgment,  filed 
a  complaint  to  restrain  tbe  levy  of  execution 
on  tbe  judgment,  alleging  1^  settlemmt  with 
Meac^L  To  this  Heacta  interposed  a  d«nur- 
rer  which  Was  sustained  1^  ttae  court,  and 
the  suit  was  dismissed. 

It  is  the  position  of  couns^  for  plaintiff 
tbat  as  to  his  liability  on  the  indemnity 
agreement  defendant  Sheppard  had  an  ade- 
quate remedy  at  law  by  a  motion  for  a  new 
trial,  and  that  a  suit  in  equity  to  set  aside 
the  judgment  as  desired  by  him  could  not  be 
maintained.  The  record  shows  that  the  de- 
fendant Sheppard  exhausted  all  the  means 
at  his  command  to  obtain  a  trial  of  the  is- 
sues involved  and  did  not  secure  such  un- 
til the  trial  of  the  present  case.  From  the 
manner  of  the  presentation  of  this  case  up- 
on appeal,  it  might  be  inferred  that  it  was 
tbe  impression  of  counsel  tliat  the  cause 
would  be  tried  de  novo.  Under  section  159, 
h.  O.  h.,  in  an  action  at  law  the  findings  of 
the  trial  court  on  tbe  facts  are  deemed  a 
verdict.  This  court  has  uniformly  h^d  tbat 
such  findings  cannot  be  set  asdde  on  appeal 
If  there  is  any  competent  evidence  to  sup- 
port them.  Astoria  R.  R.  Co.  v.  Kern,  44.  Or. 
538,  76  Pac.  14 ;  Flegel  v.  Koss,  47  Or.  366, 
S3  Pac,  847;  Courtney  v.  Bridal  VeU  Box 
Factory,  55  Or.  210,  105  Pac.  896 ;  Sun  Dial 
Ranch  v.  May  Land  Co.,  61  Or.  205,  119  Pme. 
758.  The  appellate  court  will  examine  tbe 
evidence  In  an  action  tried  by  the  court  with- 
out a  jury  only  to  the  extent  of  determining 
If  there  is  any  competent  evidence  to  sn^ 
port  the  findings.  We  cannot  review  ttae 
weight  or  suftici^cy  of  the  evidence.  Seffert 
V.  Northern  Pacific  Ry.  Co.,  49  Or.  88  Pat 
962,  13  Ann,  Cas.  883.  In  such  a  case  tbe 
trial  judge  acts  as  a  Jory.  Tbe  findings  in 
this  cause  may  be  referred  to  as  a  verdict. 

Robb  T.  Security  Trust  Ca,  121  Fed.  400^ 
464,  57  O.  C.  A.  576,  was  originally  an  action 
by  tbe  latter  against  the  former  aa  an  In- 
demnitor for  tile  company  having  signed  a 
replevin  Iwnd  In  the  sum  of  VIMlOO  upon 
whldb  a  TOrdlct  and  judgment  bad  beoi  ren- 
dered against  It  for  the  tbe  sum  of  914^6CL88. 
Robb,  tbe  indemnitor  of  the  surety  company 
on  the  replevin  bond,  was  notified  to  defend 
the  action  thereon  which  be  did.  After  an 
adverse  judgment,  a  writ  of  error  was  sued 
out  Hie  security  company  refused  to  ex- 
1  ecnte  a  supersedeas  bond  m  ctmtinne  the 
I  litigation.    The  indemnitor  sued  oat.  tbe 
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writ  of  eiTOT  In  the  name  ot  the  Secnrlty 
Trnat  Company  without  a  niperaedeas  to 
which  the  fXKnpany  Bubaeqnently  objected. 
After  paying  the  Judgment  appealed  from, 
the  Securi^  Trust  Company  notified  the  In- 
demnitor that  unless  other  security  was  giv- 
en It  would  more  to  dismiss  the  appeaL 
Thereupon  the  writ  of  error  was  discon- 
tinued by  the  Indemultor.  The  United 
States  District  Court  held  that  ttie  request 
the  Secnrlty  Trust  Company  for  Indemnl^ 
of  the  amount  of  the  Judgment  was  not  un- 
reasonable and  Instructed  a  verdict  for  plaiu- 
tlCT,  Security  Trust  Company.  Upon  appeal 
to  the  United  States  Circuit  Court  of  Appeals 
for  tbe  Third  Circuit,  after  a  full  'statement 
of  the  case,  at  page  404  of  121  Fed.,  57  0.  C. 
A.  B76,  that  court  observes : 

"We  only  differ  from  the  learned  Judge  of  the 
court  beiow,  in  that  we  tblnk  there  was  testi- 
mony ID  this  case  tending  to  show  that  the  se- 
curity company  did  do  Bomctbing  to  impair  the 
right  of  Mr.  Robb  to  have  tbe  judgment  against 
the  paid  security  comnany  reviewed  in  tbe  ap- 
pellate court  by  a  writ  of  error,  and  we  think 
that  it  should  therefore  have  been  submitted  to 
the  Jury  to  say  whether  the  testimony  so  tend- 
ing was  sufficient  to  establish  the  fact  of  an  im- 
proper and  unjustifiable  interference  by  the  se- 
cnrlty company  with  that  right  of  the  plaintiff 
in  error,  *  •  •  The  well-settled  interpreta- 
tion of  such  andertaking  is  that  the  liability  of 
the  indemnitor  is  not  fixed,  except  by  definitive 
judgment  against  him  on  tbe  replevin  bond  re- 
ferred to.  In  any  such  suit,  tbe  indemnitee 
must,  under  the  contract  of  indemnity,  either  in 
good  faith  defend  himself,  or  vouch  the  indemni- 
tor  to  defend  the  suit  at  bis  (the  indemnitor's) 
own  costs  and  charges,  rendering  such  assist- 
ance as  he  may  be  called  upon  by  the  indemni- 
tor to  render  in  facilitating  and  furthering  such 
defense.  •  •  •  That  is,  the  indemnitor  is 
entitled,  under  such  circumstances,  to  all  the 
rights  of  defense  to  such  a  suit.  Including  tbe 
right  of  review,  which  belonged  to  the  indemni- 
tee as  the  real  party  thereto. 

In.  regard  to  the  demand  for  farther  In- 
demnity, the  case  at  bar  is  similar  to  that 
from  which  we  have  quoted.  The  latter 
case  shows  that  where  the  question  of  the 
good  btith  of'  the  indemnitor  In  making  a 
further  defense  and  the  fhimess  of  the  In- 
demnitee in  permittti^  and  assisting  in  mak- 
ing such  defense,  are  Involved,  whether  the 
right  of  the  Indemnitor  to  make  a  full  de- 
fense haa  been  Impaired  by  the  act  of  Uie 
indemnitee  Is  a  proper  question  for  the  Jury. 
In  the  case  under  consideration,  Slieppard, 
the  Indenmltor,  Insisted  upon  and  earnestly 
endeavored  to  obtain  a  full  trial  In  the  origi- 
nal case  of  Meach  v.  Schley.  Relying  upon 
the  settlement  which  he  had  made  for  Schley, 
Sheppard  was  not  present  at  the  trial.  A 
motion  for  a  new  trial,  as  its  name  Indicates, 
Is  an  application  for,  and  not,  as  a  rule,  a 
fall  trial  of  a  cause.  It  Is  not  enough  to  say 
that  Sh^pard  if  he  was  not  satisfied  with 
tbe  decision  In  that  case  should  have  ap- 
pealed therefrom.  What  he  asked  was  to 
hare  an  original  trial  In  the  name  of  tbe 
United  States  Fidelity  &  Guaranty  Com- 
pany In  order  to  produce  evidence  and  com- 
plete the  record  so  that  an  appeal  would  prop- 


erly present  the  issnes.  If  upmi  mdb.  trial 
he  did  not  th«i  win,  an  ai^>eal  would  be  a 
matter  for  consideration,  Sdil^,  the  other 
defendant  In  the  case,  could  not  be  found.  No 
I  one  questions  the  conclusion  of  the  Washing- 
taa  court  as  the  recM^  stood  in  that  case. 
In  tbe  present  litigation  the  trial  Judge  act* 
Ing  as  a  Jury  found  a  verdlrt  to  the  effect 
that  Sheppard's  request  as  an  indemnitor  to 
make  sucli  defense  was  reasonable ;  tiiat  the 
claim  in  the  Meach  v.  Schley  Case  had  been 
fully  settled,  and  that  the  Judgment  render- 
ed therein  was  fraudulent  and  not  binding 
upon  Sheppard  as  an  indemnitor;  that  the 
United  States  Fidelity  ft  Guaranty  Company, 
the  indemnitee,  had  not  aflTorded  Sheppard, 
Its  indemnitor,  ample  opportunity  to  fully  de- 
foid  in  the  litigation.  There  was  without 
questlcHi  competent  evidence  tending  to  sup- 
port such  findings  or  verdict,  and  this  Is  as 
far  as  we  are  permitted  to  inquire.  Shep- 
pard contends  that  as  an  indemnitor  he  is 
not  bound  by  the  Judgment  of  the  Washing- 
ton court  It  Is  stated  in  1  Freeman  on  Judg- 
ments (4th  Ed.)  g  181,  as  fuHows : 

"In  order  to  become  thus  bound,  the  covenantor 
mast  be  tendered  'a  full,  fair  and  pre%'iou8  op- 
portunity to  meet  the  controversy,*^"  and  that 
be  should  be  allowed  all  the  means  of  defense 
open  to  bim  bad  he  been  made  a  party. 

In  Oceanic  Steam  Nav,  Co.  v.  Campania 
Trausatlantlca  Espanola,  144  N.  Y.  663,  39 
N.  E.  360,  the  rule  la  stated  as  follo\vs: 

"It  is  sufficient  that  tbe  party  against  whom 
ultimate  liability  is  claimed  is  fully  and  fairly 
informed  of  tbe  claim  and  that  the  action  u 
pending  with  full  opportunity  to  defend  or  to 
participate  in  tbe  defense." 

In  Eaton  v.  Lyman,  28  Wis.  61,  the  court 
in  considering  a  case  where  tbe  defendant 
was  sued  to  contest  his  title  to  land,  and 
where  he  brought  In  his  grantor  to  bind 
htm  by  the  judgment,  says : 

"It  should  appear,  not  only  that  the  grantor 
was  notified  of  the  suit  and  requested  to  defend 
it,  but  that  he  was  allowed  to  do  so  to  the 
utmost  extent  of  the  law,  if  he  desired  to.  Oth- 
erwise a  defendant  In  ejectment  might  acquiesce 
in  an  erroneous  result  of  a  trial,  and  refuse  his 
grantor  ao  opportunity  to  correct  it  by  appeal, 
and  still  conclude  him  by  the  judgment  in  an 
action  on  his  covenants.  This  would  be  clearly 
unjust" 

See  also,  City  of  New  York  v.  Balrd,  1T6 
N.  y.  269,  68  N.  E.  364;  Garrison  v.  Trans- 
portation Co.,  94  Mo.  ISO,  a  S.  W.  701 ;  City 
of  St  Joseph  V.  Union  Ry.  Co.,  116  Mo.  636, 
22  S.  W.  794,  38  Am.  St  Rep.  626;  Ladd  v. 
Kuhn,  154  Ind,  313,  56  N.  E.  671.  We 
know  of  no  hard  and  fast  rule  that  would 
prevent  a  court  of  equity  from  entertaining 
a  suit  by  one  against  whom  a  fraudulent 
judgment  had  been  entered  to  set  aside  such 
Judgment  Marsh  v.  Perrln,  10  Or.  364,  Is 
authority  for  such  a  suit.  See,  also,  Dist., 
etc.,  V.  White,  42  Iowa,  608.  Mr.  Pomeroy,  in 
4  Pom.  Equl.  Juris.  (13th  Ed.)  |  1357,  states 
in  effect  that,  while  the  Inadequacy  of  le- 
gal remedies  is  professed  to  be  the  test 
and  limit  of  equitable  Jurisdiction  In  ap- 
plying this  criterion  the  modern  decisions 
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wftb  Bome  excepUocs  bove  certainly  held 
"the  legal  remedy  inadciiunte  in  many  In- 
stances and  under  many  circumstances  where 
Chancellor  Kent  would  probably  have  re- 
fused to  interfere."  Under  the  facts  found 
by  the  trial  court,  the  judgment  In  the 
action  of  Meach  v.  Schley  was  prima  fa- 
cie evidence  only  of  the  liability  of  Sheppard 
as  indemnitor,  and  the  latter  had  the  right  to 
Intci'pose  a  defense  in  the  present  case.  22 
Cyc.  03.  The  document  signed  by  Meach  is 
more  than  a  receipt  It  contains  a  con- 
tractual stipulation  to  dismiss  the  Washing- 
ton case.  Under  section  761,  L.  O.  L.,  as 
well  aa  under  the  federal  Constitution,  the 
effect  of  a  Judicial  record  of  a  slater  state 
la  the  same  here  as  in  the  state  where  It 
was  made.  In  the  absence  of  any  showing 
to  the  contrary,  the  court  will  assume  that 
the  etmimon-law  rules  in  force  in  this  state 
are-  In  force  in  a  sister  state.  De  Vail  t.  De 
Vail.  57  Or.  128,  109  Pac.  TaS,  110  Pac.  7(6. 
Therefore  the  Wastilngton  Judgment  should 
be  given  the  same  force  and  effect  aa  though 
it  luid  been  rendered  in  Oregon ;  no  more  and 
BO  less. 

It  follows  that  the  jndgmoit  <a  the  lower 
court  should  be  affirmed. 


McKAY  T.  McEAY. 

(Supreme  Court  of  Oregon.    July  6,  1015.) 

1.  DivoECE  «=>208— Custody  of  Child— Hbl- 
ATivE  Means  op  Pakents. 

Where  both  parontt;  were  proper  persons  for 
the  custody  of  their  child,  the  fact  that  the  fa- 
ther was  better  able  financially  to  raise  the 
child  than  the  mother,  who  waa  obliged  to  work 
to  earn  a  living,  was  not  ground  to  give  him  the 
custody  of  such  child,  a  daughter,  as  against 
the  mother,  successful  in  her  suit  for  divorce; 
since  uotbing  prevented  the  father  from  con- 
tributing more  to  the  maintenance  of  the  child 
than  the  amount  directed  by  the  decree,  if  hie 
means  permitted. 

[Ed.  Note.— For  other  cases,  see  Divorcet  Cent 
Dig.  §1  781-787:  Dec.  Dig.  «ss>208.} 

2.  DivoncE  ^=)303  —  Custody  of  Child  — 
Modification  of  Decree. 

When  a  change  in  a  decree  of  the  circuit 
court  in  a  divorce  suit  as  to  the  custody  of  the 
child  becomes  justifiable  In  the  future,  the  de- 
cree may  be  modified. 

tEd.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  a  7i»3-79u;  Dec.  Dig.  «=>3(XJ.l 

Department  2.  Appeal  from  Circuit  Court, 
Crook  County;  W.  L.  Bradshaw,  Judge. 

Suit  for  divorce  by  Alice  JIcKay  against 
Donald  McKay.  Decree  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Alice  McKay  and  Donald  McKay  were  hus- 
band imd  wife,  and  Dorotliy  McKay,  aged 
about  11  years,  is  their  daughter.  The  plain- 
tiff commenced  a  suit  for  a  divorce.  A  trial 
resulted  in  a  decree  wlilcb  grants  a  divorce 


to  plaintiff,  awards  to  her  the  custody  of  the 
child,  and  requires  the  father  to  pay  to 
the  clerk  of  the  court  the  sum  of  920  each 
month  for  the  care  and  maintenance  ot  the 
daughter.   Donald  McKay  appealed. 

W.  H.  Wilson,  of  The  Dalles,  for  appellant. 
M.  B.  Elliott,  of  Prinevllle.  for  respondent 

HARRIS,  J.  The  defendant  appealed  from 
the  entire  decree,  but  tiie  controversy  now 
cMefli'  concerns  the  custody  of  the  child. 
The  appellant  says  In  his  printed  brief  that 
"If  tlie  child  were  a  boy  this  appeal  would 
not  have  been  taken."  Although  the  oral 
arguments  were  directed  almost  exclusively 
to  a  consideration  of  the  welfare  of  Dorothy 
McKay,  nevertheless  the  evidence  has  been 
examined  with  care,  and  the  conclusion  Is 
that  the  trial  court  did  not  make  a  mistake 
in  granting  the  plaintiff  a  divorce. 

Each  parent  desires  the  custody  of  the 
daughter ;  and  It  may  fairly  be  assumed  that 
each  would  try  to  raise  the  child  proiierly. 
The  father  resides  on  a  ranch  about  '6^ 
miles  from  school.  He  raises  stock,  and  of 
necessity  is  absent  from  bis  home  much  of 
the  time.  At  present  none  but  men  reside 
with  defendant.  He  says  that  If  the  custody 
of  his  daughter  Is  granted  to  him  be  would 
engage  the  services  of  some  married  woman 
and  her  husband  so  that  Dorothy  would  bare 
the  comimnionshlp  of  a  woman. 

[1]  The  plaintiff  works  In  a  hotel,  but  she 
is  near  a  school.  The  mother  is  obliged  to 
work  and  earn  a  livelihood  and  It  Is  argued 
that  the  father  should  have  the  custody  of 
the  daughter  because  he  is  better  able  flnan- 
dully  to  raise  the  child.  No  obstacle  inter- 
poses, however,  to  prevent  the  father  from 
contributing  more  than  the  decree  dlrecta 
for  the  maintenance  of  the  child  if  his  means 
will  permit,  even  though  the  mother  retains 
the  custody  of  Dorothy. 

[2]  It  la  not  neces.^ry  to  relate  all  the  evi- 
dence. It  is  enough  to  say  that,  except  In 
very  rare  cases,  the  Instincts  of  motberhuud 
can  be  relied  upon  to  give  to  a  daughter  of 
Lender  years  a  measure  of  loving  care  and 
attention  which  no  other  i>erson  can  equal. 
The  proper  place  tor  this  llttie  girl  Is  with 
her  mother.  Prei^umably  the  trial  Judge 
knows  the  parties,  and.  In  his  opinion,  the 
welfare  of  the  daughter  demanded  that  she 
remain  with  the  mother  for  the  present  at 
least  There  is  nothing  to  prevent  the  cir- 
cuit court  from  modifying  the  decree  so  far 
as  it  affects  the  custody  of  the  child  if  a 
change  should  be  justified  at  any  time  in  the 
future.    Gibbons  v.  Gibbons,  147  Fuc.  G30. 

The  decree  is  afSrqied. 


MOORE.  C. 
JJ.,  concur. 


J.,  and  EAKIN  and  BEAN, 


£s9For  other  cases  see  same  topic  and  KBT-NUMBSR  In  all  Kej-Numttered  DlgesU  and  Iiid«»s 
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NIEMI  T.  STANLEY  SMITH  LUMBER  CO. 
(Supreme  Court  of  Oregon.   July  6,  1915.) 

1.  Mabteb  and  Sebvant  €=»256— Ikjvbt  to 

SSBVANT— UhPLOYEBS*  LIABILITY  AOT. 

A  complaint  in  an  action  for  the  death 
of  an  employ^  catting  a  tree  which  fell  on 
wires  attached  to  another  tree,  by  reason  of 
which  the  latter  tree  broke  and  fell  on  bim, 
which  alleges  that  the  employer  negligently  se- 
lected an  nnaafe  tree  to  which  it  attached  wires 
and  negligently  foiled  to  top  the  tree  selected 
and  to  clear  tlie  timber  from  the  tree,  that  by 
reason  tbereof  the  accident  happened  and  ren- 
dered the  work  of  the  employ^  baiardous,  states 
a  cause  of  action,  under  the  Bmployera*  Lia- 
bility Act  (Laws  1911,  p.  16),  both  as  to  ma- 
chinery and  inherently  dangerous  occupation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  809-812.  816;  Dec  Dig. 

2.  Death  e=>9— Action  fob  Death— Statu- 
tory PEOVIBIONS— CONBTBUCTION. 

L.  O.  L.  §  3isO,  providing  that,  where  death 
of  a  person  is  caused  by  the  wrongful  act  of 
another,  the  oersonal  representative  of  decedent 
may  sue  at  law  therefor,  if  decedent,  bad  he 
lived,  could  have  sued  for  an  injury  done  by 
the  same  act,  is  not  repealed  by  Employers' 
Liability  Act,  but  the  two  must  be  construed 
together,  and,  as  far  as  possible,  effect  must 
be  given  to  the  provisions  of  each,  but  the  pro- 
vision in  the  Employers'  Liability  Act,  enumer- 
ating the  persons  entitled  to  sue  for  death,  is 
exclusive  of  section  3S0,  so  long  as  any  one  of 
the  persons  named  therein  survive,  but,  in  case 
none  survive,  the  representative  of  decedent 
may  sue  under  section  380. 

[Ed.  Note.— -For  other  cases,  see  Death,  Cent 
Dig.  S  11;  Dec.  Dig.  «=39.] 

-  8.  Plsadiho  €='48— Complaint — Cause  or 
Action— SuFFiciEN  c  T. 

A  complaint  must  state  facts  sufficient  to 
constitute  a  cause  of  action  and  entitling  plain- 
tiff to  recover. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  105,  106;  Dec.  Dig.  «=>48.] 

In  Banc.  Appeal  ttmn  Circuit  Coart,  Hood 
Biver  County;  W.  U  Bradsbaw,  Judge. 

On  retaearlng.  Granted,  and  Judgment  of 
lower  court  reversed,  and  action  dlaulssed, 
without  prejudice. 

For  former  oplnifm,  see  147  Pac.  C32: 

Thos.  H.  Crawford,  of  La  Grande  (Craw- 
ford &  Eakln,  of  Ijb.  Grande,  on  the  brief), 
for  appellant.  Leroy  Lomax,  of  Portland, 
tOT  respondent 

BBNSOX,  J.  Upon  the  rehearing  in  this 
case  a  question  was  suggested  which  had  uot 
been  presented  at  the  former  argument  here- 
in, and  this  la  the  only  matter  which  we  shall 
now  consider:  Does  the  complaint  state  a 
cause  of  action  tn  favor  of  the  administrator? 
The  substance  of  the  complaint  is  that  Oscar 
Laine  died  intestate,  and  that  plaintiff  is 
the  duly  qualified  administrator  of  his  es- 
tate; that  the  defendant  corporation  was 
and  is  engaged  in  operating  a  sawmill  and 
lumbering  plant;  that  a  part  of  defendant's 
equipment  consisted  of  an  aerial  cable  fbr 
transporting  sawlt^,  which  cable  was  operat- 
ed by  means  of  a  donkey  engine;  tliat  the 
cable  was  attached  at  each  end  to  a  tree 
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about  60  feet  above  the  ground;  and  that 
such  trees  were  stayed  by  guy  wires  radiat- 
ing In  several  directions.  Then  follow  these 
recitals  of  the  alleged  acts  of  negligence 
causing  the  death  of  Lelne: 

"That  the  defendant  carelessly  and  negligent- 
ly, and  in  disregard  of  the  lives  and  safety  of 
its  employes,  and  particularly  of  the  deceased, 
selected  an  old,  doty,  faulty,  and  unsafe  tree 
to  attach  one  end  of  said  cable  wire  to,  and 
did  carelessly,  negligently,  and  in  disregard  of 
the  lives  and  safety  of  its  employes,  and  par- 
tieularly  of  the  deceased,  attach  and  fasten  one 
end  of  said  cable  wire  to  said  old,  doty,  faulty, 
and  unsnfe  tree,  and  did  carelessly  and  ne;rli- 
gently,  and  in  disregard  of  the  lives  and  safe- 
ty of  its  employes,  and  particularly  of  the 
deceased,  attach  and  fasten  to  said  old,  doty, 
faulty,  and  unsafe  tree,  two  certain  wires, 
commonly  known  as  guy  wires,  which  were 
stretched  and  extended  out  from  said  old,  doty, 
faulty,  and  unsafe  tree,  the  other  ends  of  said 
guy  wires  being  attached  tu  two  certain  stumps, 
and  each  being  stretched  to  a  high  tension, 
and  that  said  cable  wire  and  said  guv  wires 
were  of  great  weight,  and  produced  much  strain 
upon  said  old,  doty,  faulty,  and  unsafe  tree, 
to  which  said  wires  were  so  attached,  and  said 
tree  and  said  wires  were  in  such  condition,  and 
were  so  existing,  at  the  time  the  deceased  re- 
ceived his  injuries  and  lost  bis  life,  as  herein- 
after complained  of.  That  the  defendant  care- 
lessly and  negligently,  and  in  disregard  of  the 
lives  and  safety  of  its  employes,  and  particular- 
ly of  the  deceased,  attached  said  cable  wire  and 
said  guy  wires  to  said  old,  doty,  faulty,  and 
unsafe  tree  at  a  point  about  00  feet  from  the 
ground,  and  carelessly  and  negligently,  and  ia 
disregu^  of  the  live's  and  safety  of  its  em- 
ployes, and  particularly  of  the  deceased,  failed, 
neglected,  and  omitted  to  top  said  tree  above 
said  wires,  and  carelessly  and  negligently,  and 
in  disrt^ard  of  the  lives  and  safety  of  its  em- 
ployes, and  particularly  of  the  deceased,  left 
the  top  of  said  tree  above  said  wires  standing, 
which  was  unsafe  and  dangerous  to  the  lives 
and  safety  of  defendant's  employes,  and  par- 
ticularly the  deceased,  in  working  near  and 
above  said  tree. 

"That  defendant  carelessly  and  negligently, 
and  in  disregard  of  the  lives  and  safety  of  its 
employes,  and  particularly  of  the  deceased,  neg- 
ligently and  carelessly  failed  and  omitted  to 
fall,  clear,  and  clean  the  timber  and  brush 
away  from  and  about  said  old,  doty,  and  faulty 
tree,  before  so  attaching  said  cable  and  said 
guy  wires  to  said  tree. 

"That  defendant,  in  disregard  of  the  safety  of 
its  employes,  particularly  of  the  deceased,  care- 
lessly and  negligently  left  standing,  near  said 
old,  doty,  and  faulty  tree,  to  which  said  cable 
and  guy  wires  were  so  attached,  certain  timber, 
which  was  standing  between  said  guy  wires  and 
in  the  vicinity  of  and  near  to  said  old,  doty,  and 
faulty  tree,  to  which  said  cable  and  said  guy 
wires  were  so  attaclied. 

"That  by  reason  of  said  tree,  to  which  said 
cable  and  said  guy  wires  were  so  attached,  be- 
ing old,  doty,  and  faulty,  and  by  reason  of  the 
same  not  being  topped  above  where  mid  wires 
were  so  attached,  and  by  reason  of  the  timber 
and  brush  in  the  vicinity  of  said  tree  not  being 
cut,  removed,  and  deareid  away,  end  by  reason 
of  the  great  tension  of  said  cable  and  said  guy 
wires,  and  the  weight  and  strain  upon  the 
same,  the  said  premises,  and  the  vicinity  about 
said  old,  doty,  and  faulty  tree,  were  at  the 
times  and  dates  Iwreinafter  complained  of,  and 
at  the  time  and  date  deceased  received  his  in- 
juries, resulting  in  his  death,  as  hereinafter 
complained  of,  an  extremely  dangerous  and  un- 
safe place  for  defendant's  employes,  and  par- 
ttcniarly  the  deceased,  to  engage  in  their  work 
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of  cutting  eod  falUog  the  timber  about  eald 
ftremiseg,  and  near  eaid  old,  doty,  and  faulty 
tree,  as  hereinafter  particularly  alleged. 

■'That  on  or  about  the  12th  day  of  September, 
1913,  tlie  deceased  vva&  employed  by  the  defend- 
ant to  cut  duwn  and  fall  timber  for  the  defend- 
ant in  the  mountaiuB,  to  be  traaaported  to  its 
said  sawmill  and  lumbering  plant,  and  on  the 
14th  day  of  September,  1913,  while  deceased 
was  so  employed,  by  the  defendant,  the  defend- 
ant, in  disregard  of  the  lives  and  safety  of  ita 
employes,  and  particularly  of  the  deceased, 
carelesuiy  and  negligently  instructed  and  direct- 
ed the  deceased  to  go  to  the  vicinity  of  said 
old,  doty,  and  faulty  tree,  to  which  said  cable 
and  said  guy  wires  were  so  attached,  and  to 
the  said  extremely  dangerous  and  unsafe  prem* 
ises.  as  hereinabove  alleged,  and  carelessly  and 
n^ligently,  and  in  disregard  of  the  lives  and 
safety  of  its  employ^s,>and  particularly  of  the 
deceased,  did  instruct  and  direct  said  deceased 
to  cut  down  and  fall  one  large  green  tree,  which 
was  standing  between  said  guy  wires,  and  at 
a  distance  about  40  feet  from  said  old,  doty, 
and  faulty  tree,  to  which  said  cable  and  said 
guy  wires  were  so  attached,  as  hereinabove  al- 
teged,  and  that  said  guy  wires  were  onl^  about 
20  feet  apart  at  the  place  where  aaid  tree, 
which,  deceased  was  so  instructed  and  directed 
to  fall,  was  standing. 

"That  deceased  did,  in  pursuance  to  said  in- 
steuctions  and  directions,  so  given  him  by  the 
defendant,  proceed  to  and  did  cut  and  fall  said 
green  tree  so  standing  between  said  guy  wiresu 
and  at  said  distance  of  about  40  feet  from  said 
old,  doty,  and  faulty  tree,  to  which  said  cable 
and  guy  wires  were  so  attached,  and  did  cut 
and  faU  the  same  in  a  careful,  cautious,  and 
prudent  manner,  directing  and  falling  the  same 
parallel  with  said  guy  wires  and  away  from 
said  old,  doty,  and  faulty  tree,  to  which  said 
cable  and  said  guy  wires  were  so  attached. 
Xhat  said  tree,  so  cut  and  fallen  by  the  de- 
ceased, had  limbs  projecting  ont  from  the  trunk 
of  said  tre^  and  that,  in  the  falling  of  said 
tree,  said  limbs,  without  any  fault  or  care- 
lessness  upon  the  part  of  the  deceased,  struck 
one  of  said  guy  wires,  producing  weight  and 
sbvin  uptHi  said  wires,  and  aaid  old,  doty,  and 
faulty  tree,  to  which  said  cable  and  guy  wires 
were  so  attached,  and  thereby  and  by  reason 
of  which  said  old,  doty,  and  faulty  tree  was 
broken,  and  the  top  thereof  broken,  and  did 
fall  and  strike  the  deceased  upon  the  head  and 
body  of  said  deceased,  mortaUy  wounding  and 
injuring  him,  whereby,  and  by  reason  of  which 
said  mortal  wounds  and  injuries,  said  deceased 
thereafter,  and  in  the  evening  of  the  14th  day 
of  September^  1913,  died.  That  said  mortal 
wounds,  injuries,  and  the  death  of  said  deceas- 
ed, which  resulted  therefrom,  were  caused  and 
produced  by  and  through  tne  negligence  and 
carelessness  and  negligence  and  omission  of 
the  defendant,  as  hereinabove  alleged. 

"That  defendant,  by  the  exercise  of  ordinary 
care  and  prudence,  could  have  known,  and  did 
know,  that  said  premises  above  describe  were 
extremely  dangerous  and  hazardous  to  the  lives 
and  safety  of  its  employes,  and  particularly 
the  deceased,  who  was  sent  to  work  near  and 
about  said  premises,  and  by  the  exercise  of  or- 
dinary care  and  prudence  could  have  known, 
and  did  know,  that  said  old,  doty,  and  faulty 
nee,  to  which  said  cable  and  guy  wires  were 
SO"  attached,  was  extremely  dangerous  and  unfit 
to  so  use,  and  to  so  attach  said  cable  and  guy 
wires  to,  and  was  extremely  dangerous  and 
hazardous  to  the  lives  and  safety  of  the  em- 
ployes of  the  defendant,  and  particularly  the 
deceased,  to  be  left  so  standing  without  being 
topped,  and  could  have  known,  by  the  exercise 
of  ordinary  care  and  prudence,  and  did  know, 
that  it  was  extremely  dangerous  and  hazardous 
to  lives  and  safety  of  its  employes,  and  par- 
ticularly the  deceased,  to  leave  said  premises 
in  and  about  said  old*  do^,  and  faulty  tree, 
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and  said  cable  and  said  guy  irires,  without  the 
timber  and  brush  having  been,  prior  thereto, 
fallen  and  cleared  away,  and  could  have,  by 
exercise  of  ordinary  care  and  prudence,  known, 
and  did  know,  that  the  place  where  said  de- 
ceased was  BO  instructed  and  directed  to  work, 
as  above  alleged,  and  where  said  deceased  so 
received  his  said  mortal  wounds  and  injuries, 
as  above  alleged,  which  resulted  in  the  death 
of  aaid  deceased,  was  an  extremely  hazardous, 
dangerous,  and  unsafe  place  for  defendant's 
employes,  and  particularly  the  deceased,  to 
work. 

"That  the  defendant  was  the  owner  and  had 
charge  of  the  said  donkey  engine,  said  cable 
wire,  said  guy  wires,  and  said  old,  doty,  and 
faulty  tree,  and  the  entire  structure,  apparatus, 
and  device  so  used  by  said  defendant  in  moving, 
hauling,  and  transporting  its  said  logs  and  tim- 
ber to  its  said  sawmill  and  lumbering  plant, 
and  had  charge  of  and  was  responsible  for  the 
said  work  in  which  deceased  was  engaged  at 
the  time  he  sustained  aaid  injuries,  so  causing 
his  death,  and  had  charge  of  and  was  respunsi- 
blc  for  the  premises  and  place  where  said  cable 
wire,  said  guy  wires,  and  said  old,  doty,  and 
faulty  tree  were  situated,  and  directed  deceased 
to  and  was  responsible  for  deceased's  working 
at  said  place,  near  said  cable  wire  and  said  guy 
wires,  and  said  old,  doty,  and  faulty  tree. 

"That  said  work  in  which  deceased  was  so 
engaged  at  the  time  he  received  said  injuries 
was  very  hazardous  and  involved  great  risk 
and  danger  to  the  lives  of  the  employ^a  of  de- 
fendant, including  the  deceased,  and  defendant 
failed  and  neglected  to  use  such  device,  care, 
and  precaution  which  was  practicable  to  use 
for  the  protection  and  safety  of  the  Uvea  of  its 
emplfnrte  and  the  protection  and  safety  of  the 
life  of  deceased. 

"That  said  old,  doty,  and  faulty  tree,  to 
which  said  cable  and  said  guy  wires  were  so 
attached,  could  have  been  topped  a  few  feet 
above  where  said  wires  were  so  attached,  and 
the  premises  near  said  old,  doty,  and  faulty 
tree  could  have  been  cleared  away  by  the  de- 
fendant, which  would  have  rendered  the  said 
place  where  deceased  was  so  working  when  he 
sustained  said  injuries,  much  safer  and  mnch 
less  dangerous  to  the  life  of  deceased,  and 
would  not  have  impaired  or  in  any  manner 
detracted  from  the  efficiency  and  use  of  said 
cable  wires,  and  said  guy  wires,  said  old,  doty, 
and  faulty  tree,  and  said  device  and  apparatus 
so  used  by  defendant  in  moving,  hauhng,  and 
transporting  its  said  logs  and  timber  to  its  said 
sawmill  and  lumbering  plant,  and  defendant's 
failure,  neglect,  and  omission  to  use  such  care 
and  take  such  precautions,  resulted  in  deceased 
sustaining  such  injuries,  whlcii  oaosed  Us 
death,  as  above  alleged," 

[1]  It  will  be  observed  that  the  all^a- 
tiona  abOTe  quoted  bring  the  cause  of  action 
fully  and  completely  within  the  prorialoiis 
of  the  E^i^oyers'  Liability  Act,  both  aa  re- 
gards machinery  and  an  inherratly  dangw^ 
ous  occupation.  Section  4  ot  the  act  referred 
to  reads  as  follows: 

"If  there  shall  be  any  loss  of  life  by  reason 
of  the  neglects  or  failures  or  violations  of  the 
provisions  of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable  under 
the  provisions  of  this  act,  the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted 
children,  or  the  husband,  mother,  or  {auer, 
as  the  case  may  be,  shall  have  a  right  of  action 
wlttioat  any  limit  aa  to  the  amount  of  damages 
which  may  be  awarded."  Law*  1011,  p.  17. 

[2]  PlalDtiff  contendfl  tint  he  la  entitled  to 
bring  this  actloi  nndw  the  proTlaloiu  of  see- 
tion  380,  L.  O.  U,  which  reads  as  foHowB: 

"When  the  death  of  a  person  is  caused  by 
the  wrco^ful  act  or  omiasiMi  of  another,  the 
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personal  representatives  of  the  former  may 
maintain  an  action  at  law  therefor  against  the 
latter,  if  the  former  might  have  maintained  an 
action,  had  he  lived,  against  the  latter,  for  an 
injury  done  by  the  eame  act  or  omission.  Such 
action  shall  4>e  commenced  within  two  years 
after  the  death,  and  damages  therein  shall  not 
exceed  $7,500,  and  the  amount  recovered,  if 
any,  shall  he  administered  as  other  personal 
property  of  the  deceased  person." 

This  law  was  enacted  by  the  Legislature 
In  1862,  and  Is  a  modified  version  of  the 
E^llsb  statute,  known  as  Lord  Campbell's 
Act,  adopted  because  of  tbe  fact  that,  under 
the  comoKHi  law,  no  recovery  could  be  had  for 
the  death  of  a  person  by  the  wrongful  act  or 
omission  of  another.  The  Employes*  I4abill- 
ty  Act  was  adopted  by  the  people  of  this 
state  by  initiative  Id  IHIO.  It  has  been  Held 
by  this  coort  that  the  provisions  of  the  later 
act  do  not  repeal  section  380,  L.  O.  L.  Statts 
T.  Twoby  BroK  Oo.,  61  Or.  &M,  12ft  Pac.  909; 
Mcnuland  t.  Oregon  Electric  Ry.  Ca,  70  Or. 
3S,  138  paa  408.  The  two  acts,  being  directed 
to  one  common  obdeet  (Uut  is,  to  proTlde  a 
statutory  acUon  tor  Qie  deaUi  of  a  person 
resuitlni;  ftom  the  wrongfal  act  or  ranlasion 
of  another),  nmst  be  CMStnied  together,  and, 
as  ftr  as  possible,  effect  most  be  glvm  to 
tbe  proTlstonB  of  each.  A  special  provision 
for  a  ootaln  tdaas  of  cases  will  take  that 
class  oot  of  the  general  teims  used  In  either 
statnta  fThns  tbe  Enu»l<qrenr  LiiOdllty  Act 
provides  by  whom  an  action  for  the  wron^l 
acts  or  omissions  ennmerated  therein  shall 
be  Instltated,  and,  aa  to  a  death  arising 
therefrom,  it  is  exdn^ve  of  section  380,  as 
icng  as  any  one  of  the  beneficiaries  named 
ther^  snrvlTe,  since  the  terms  of  that  sec- 
tion are  generaL  Pittsbnrgh,  Ft  Wayne  & 
Chicago  Ry.  Co.  r.  Vinlng's  Adm'r,  27  Ind. 
018,  92  Am.  Dee.  269.  In  discussing  thte  ques- 
tion In  the  case  of  Statts  t.  Twohy  Bros.  C^., 
snpra,  Mr.  Justice  Momre  says: 

"Tbe  act  flrat  referred  to  la  limited  In  Ita 
application  to  certain  ennmerated  causes,  and 
It  would  appear  that  an  action  to  recover  dam- 
ages for  the  death  of  an  employ^  could  be  main- 
tained only  by  a  relative  of  til*  deceased.** 

It  la  conceded  that  there  can  he  bnt  one 
recovery ;  and  tlierefore  to  bold  tiiat  the  one 
who  first  appeals  to  the  courts  may  thereby 
bar  tiie  otbw  would  be  to  open  tbe  gates  to 
an  Indecent  scramble  ft>r  precedence  In  be- 
ginning an  action  and  would  render  it  pos- 
sible for  a  designing  person  to  have  himself 
appointed  administrator  of  the  decedent's 
estate  even  before  the  widow  and  orphaned 
diUdrm  bad  learned  of  tbe  calamity  which 
had  overtaken  them.  While  there  is  scant 
authority  upon  tbe  question  as  to  whether 
or  not  the  administrator  can  maintain  the 
action  in  the  event  of  a  failure  of  all  the 
beneficiaries  named  In  the  Employers'  Lia- 
bility Act,  we  conclude  that  tbe  better  view 
is  well  expressed  in  the  case  of  the  Pitts- 
burgh, Ft  Wayne  &  Chicago  Ry.  Ca  v.  Vin- 
lng's Adm'r,  supra,  in  which  the  court  says: 


"So,  also,  although  hy  the  provisions  of  sec- 
tion 27  (2  Gav.  &  H.  St  18fl2,  p.  56]  the  ac- 
tion for  the  death  of  a  child  must  be  brought 
by  the  father,  or  in  case  of  his  death,  or  deser- 
tion of  his  family,  or  imprisonment,  by  the 
mother,  or  by  the  guardian  for  his  ward,  it 
seems  clear  to  us  that  where  there  was  neither 
father,  mother,  nor  guardian,  case,  not  be- 
ing specially  provided  for,  would  then  come 
within  tbe  provisions  of  section  7S4  [page  330.], 
and  the  administrator  would  be  the  proper 
person  to  BUe." 

[S}  There  was  some  discussion  upon  the 
argummt  as  to  whether  this  question  should 
not  have  been  raised  by  a  plea  in  abatement, 
but  we  think  that  It  goes  to  the  merits,  and 
that  a  complaint,  In  order  to  state  facts  suf- 
ficient to  ccmstitnte  a  cause  of  actlcn,  must 
not  only  state  fiicts  sufficient  to  entitle  some 
one  to  a  recovery,  but  must  also  show,  upon 
Its  face,  facts  which  disclose  that  tbe  plalntlft 
is  the  one  who  is  oititled  to  recover.  31  Cyc. 
lOS,  and  eases  there  dted. 

It  follows  from  these  views  that  the  Judg- 
ment of  the  lower  court  must  be  reversed,  and 
tbe  action  dismissed,  without  prejudice  to  the 
right  of  tbe  <me  entitled  under  the  Employers* 
Liability  Act  to  bring  an  action  for  the  death 
of  lAlne. 

McBRIDO,  Jq  did  not  sit 


EVANSEN  V.  GRANDE  RONDE  LUMBER 
CO. 

(Supreme  Court  of  Oregon.    July  6,  1910.) 

1.  Master  ano  Servant  '9=>179,  204— E«- 
ploterb'  Liabii,itt  Act— Pbiok  Statute. 

Where  tbe  administrator  of  a  servant  of  a 
lumber  company,  which  operated  a  railroad,  kill- 
ed in  tbe  course  of  his  employment  on  defend- 
ant's train,  sued  to  recover  |7,500  damages  for 
the  death,  the  provisions  of  the  Employers'  Lia- 
bility Act  (Iav/b  1911,  .p.  16),  were  thereby 
waived,  and  reliance  placed  upon  the  ttatate  in 
force  prior  to  such  act  (L.  O.  L.  |  Q94UJ,  regu- 
lating the  liability  of  railroad  companies  for  In- 
jury to  employ^  thus  rendering  the  defenses  of 
assumption  of  risk  and  negligence  of  fellow 
servant,  permissible  under  such  statute,  avail- 
able to  the  defendant  employer. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  9|  354-358,  544r-540;  Dec. 
Dig.  •»179,  204.1 

2.  evidbncb  «=>481  —  opinion  —  expebt  — 
Logging  Company  Emplot£. 

The  superintendent  of  a  losing  company's 
railway  was  competent  to  testify  whether  it  was 
necessary  for  members  of  the  crew  of  a  logging 
train  to  travel  over  the  cars  when  in  motion  in 
the  discharge  of  their  duties,  since  men  in  rail- 
road service  may  express  opinions  upon  ques- 
tions in  relation  thereto,  involving  matters  not 
within  tbe  knowledge  of  ordinary  jurors. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2248-2254 ;  Dec.  Dig.  «=»4S1.] 

3.  Apfeai.  and  Ebbob  ^^ssKKSO  —  Harhless 
Erbob— Evidence— Necessaby  Mbtuous  of 
Work. 

In  an  action  against  a  lo^ng  company, 
which  operated  a  logging  railroad,  for  the  death 
of  its  servant  on  a  train,  where  defendant's  su- 
perintendent was  allowed  to  testify  that  it  was 
not  necessary  for  any  of  tbe  train  crew  to  trav- 
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d  over  tiie  cars  while  In  motion,  the  admission 
of  such  opinion  evidence  was  not  prejudicial  to 
plaintiff,  since,  the  fact  that  the  service,  beins 
rendered  hy  the  servant  in  tntveling  over  the 
train  while  in  motion,  could  have  been  perform- 
ed  in  a  different  manner  when  the  train  was  at 
a  standstill,  did  not  disprove  that  such  servant 
followed  the  usual  and  ordinary  course  ot  his 
employment  in  so  doinif. 

[Ed.  Note.— For  other  caseSt  see  Appeal  and 
Error,  Cent.  Dig.  8S  1068,  1069,  4163-1157, 
4166;  Dec.  Dig.  «»10S0.] 

4.  Maefteb  akd  Sebvant  «=>270  —  I^th  of 
SBBVAni^EviDENCE— Negative  Tesiiuont. 

In  an  action  against  a  lodging  company,  op- 
erator of  a  railroad,  for  the  death  of  a  servant 
through  the  breaking  of  a  chain  securing  logs  Co 
a  car  In  motion,  testimony  of  defendant's  logging 
and  railway  superintendent  that,  daring  the  12 
years  he  had  been  with  defendant,  be  bad  never 
known  a  chain  to  break,  except  on  that  one  oc- 
casion, waa  not  inadmissible  uuder  the  rule  that 
the  negative  testimony  of  a  witness  that  he  did 
not  see  an  occurrence  ordinarily  affords  no  evi- 
dence, since  such  rule  has  no  application  to  one 
whose  duty,  as  superintendent  of  a  business  or 
department  thereof,  is  to  observe  and  note  the 
happening  of  events  tending  to  promote  or  re- 
tard work. 

[Ed.  Note.— For  other  eases,  see  Blaster  and 
Servant,  Cent;  Dig.  »  813-027,  832;  Dec.  Dig. 
«=»270.] 

6.  Appeal  and  Ebbob  4=»92G— PBEStrapnoNS 

— Qualification  of  Expebt. 

■  In  an  action  against  an  employer  for  death 
of  a  servant  by  the  breaking  of  a  chain  securing 
logs  on  a  train,  where  the  defendant  loggiug 
company's  superintendent  was  allowed  to  give 
his  opinion  in  evidence  as  to  the  strength  of 
wire  with  which  broken  chains  were  repaired, 
as  compared  with  the  strength  of  a  link,  and 
where,  on  appeal,  the  bill  of  exceptions  set  out 
no  testimony  as  to  the  witness'  qualifications  as 
an  expert  on  the  point,  except  that  he  bad  had 
many  years'  experience  as  defendant's  superin- 
tendent, the  court  would  assume  that  be  was 
quaiiticd,  and  that  the  jurors  had  no  general 
knowledge  ot  the  subject  testified  to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1279.  2899,  37:»j  3730. 
373&-8747;   Dec.  Dig.  «=>926.] 

6b  Masteb  and  Sebvant  ^s>124  —  Ddtt  to 
Servant— Safe  Appliances— Long  Use  of 
Implkuent. 

An  appliance,  such  as  a  chain  used  in  se- 
curing logs  to  a  railroad  car,  that  has  been  used 
for  B  long  time  in  safety,  may  be  continued  in 
use  without  imputatioD  of  want  of  care  to  the 
employer  thereby,  if  such  appliance  has  not  be- 
come obviously  dangerous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  235-242;  Dec.  Dig.  «=» 
124.] 

7.  Masteb  and  Sebvant  ®=>124  —  Duty  to 
Sekv ANT— Inspection  of  Appliance. 

The  purchase,  by  an  employer,  of  chains  to 
be  used  by  bis  servants  to  secure  logs  to  a  rail- 
road car,  from  a  reputable  manufacturer  of 
cbains  for  such  purpose,  did  not  relieve  the  em- 

gloyer  of  bis  duty  to  the  servants  of  inspection 
y  a  competent  person  as  to  the  fitness  and  safe- 
ty of  the  articles  for  the  use. 

[Ed.  Note. — For  other  cnsos,  see  Mnster  nnd 
Servant,  Cent  Dig.  §§  235-1242 ;  Dec.  Dig. 
124.} 

8.  Masteb  and  Sebvant  €=>278— Injobies  to 
Servant— Sufficiency  of  Evidence. 

In  an  action  for  death  of  an  employ^  on  a 
lo^ng  company's  train,  evidence  held  sufficient 


to  support  finding  that  company  was  not  negli- 
gent as  charged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cf-nt  Dig.  »  954,  956-958,  960-960, 
971,  972,  977;  Dec.  l5ig.  <S=927&J 

9.  Death  ®=>31  —  Action  —  Pabtt  Entttlkd 
TO  Sue— Admin  isTRATOE. 

The  administrator  of  a  deceased  employ^  Is 
incompetent  to  maintain  an  action  against  the 
employer  for  damages,  for  the  death,  when  it  is 
alleged  to  have  been  caused  by  soch  employer's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  35.  37-46,  48;  Dec.  big.  «=»31.] 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County ;  J.  W.  Knowles,  Judge. 

Action  by  P.  Evanseu,  administrator  of  the 
estate  of  Andrew  Brodresklft,  against  the 
Grande  Konde  Lumber  Company.  Judguieut 
for  defendant,  and  plaiiiUfC  appeals.  Af- 
firmed. 

This  Is  an  action  by  P.  Evansen,  as  admin- 
istrator of  the  estate  of  Andrew  Brodresklft, 
deceased,  against  the  Grande  Bonde  Lumber 
Company,  a  corporation,  to  recover  damages 
resulting  from  the  death  of  the  plalntUTa  in- 
testate, which  it  is  alleged  was  caused  by 
the  defendant's  negligence  In  that  there  waa 
a  failure  to  provide  a  safe  place  in  which 
brakemKi,  employed  on  a  logging  train,  were 
required  to  perform  the  services  demanded 
of  them,  In  not  suitably  Inspecting  the  cars, 
chains,  fasteners,  and  appliances  u»ed  in 
connection  with  the  train,  in  not  keeping  in- 
strumentalities In  good  repair,  and  in  not 
using  sufficient  chains  upon  cars  to  hold  logs 
safely  tbereuu.  In  ctwaequence  of  which  An- 
drew Brodresklft  was  thrown  from  a  car  ot 
logs  and  instantly  killed,  to  the  damage  of 
bis  estate  in  the  sum  of  $7,500.  The  answer 
denied  the  negligence  charged,  and  averred 
in  effect  that  the  deceased  was  an  experi- 
enced brakeman  who  knew  and  assumed  tlie 
dangers  Incident  to  his  employment;  that  the 
injury  resulted  from  an  unavoidable  acci- 
dent, unless  it  was  caused  by  the  contribu- 
tory negligence  of  Brodresklft;  and  that,  If 
there  was  any  carelessness  on  the  paii:  of 
any  odb  other  than  the  deceased,  it  was  tlie 
negligence  of  fellow  servants.  A  demurrer 
to  the  answ^er  on  the  ground  that  It  did  not 
state  facts  suQlcient  to  constitute  a  defense 
was  overruled,  whereuiKin  the  reply  put  in 
issue  the  avermeuts  of  new  matter  in  the 
answer.  Based  upon  the  Issues  thus  formed, 
the  cause  was  tried,  resulting  In  a  verdict 
mid  Judgment  for  the  defendant,  and  the 
plaintiff  appeals. 

Geo.  T.  Cochran  and  O.  R.  Ebeilinrd,  both 
of  La  Grande,  for  apiiellflnt  C  U.  Finn,  of 
La  Grande,  for  rcHi)ondeut. 

MOORE,  O.  J.  (after  stating  the  tacts  as 
above).  [1]  It  is  maintained  that  an  error 
was  committed  In  overruling  the  demurrer. 
The  defenses  interposed  are  allowable,  un- 
less the  Employers'  Liability  Act  lias  elim- 
inated them.   When  an  action  Is  brought  by 
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an  adndnlstrRtrar  to  recover  dami^s  for  tbe 
death  of  bla  Intestate,  alleged  to  have  been 
caused  by  the  defendant's  negligence,  and 
the  amount  of  the  Judgment  demanded  la 
Umited  to  97^.  it  la  believed  that  the  pro- 
vlBlona  of  the  Employers'  LdabiUly  Act  are 
thereby  waived,  and  reliance  Is  placed  npon 
the  statute  as  It  existed  prior  to  the  enact- 
ment referred  to,  thus  rendering  the  cause 
of  aetltm  liable  to  the  defenses  set  up  berein. 
li.  O.  ii.  I  6M6.  No  error  was  committed  ae 
alleged. 

The  erldenoe  shows  that  the  defendant 
owns  at  Perry,  Or.,  a  sawmill,  where  it  mau- 
nfactures  lumber  from  logs  which  are  cut  In 
the  Blue  Mountains  and  transported  over  the 
defoidanf 8  railway  to  Hilgard,  and  thence 
over  the  line  of  the  Oregon-Washington  Ball- 
way  A  NavlgaUon  Company  to  the  mill.  The 
grade  of  tbe  defendant's  railway  is  quite 
Bteep  in  some  places,  and.  In  order  safely  to 
transport  logs,  the  flat  cars  used  for  that 
purpose  contain  air  brakes  that  are  operated 
by  tbe  engineer  In  charge  of  the  locomotive. 
Each  car  has  a  supplemental  reservoir,  called 
a  retainer,  which,  when  filled  with  air  from 
tbe  CTglne,  will  maintain  adequate  pressure 
upon  the  brakes  from  four  to  eight  minutes. 
The  vehicles  used  for  hauling  logs  are  flat 
cars  usually  longer  than  tbe  load  transport- 
ed. Near  each  end  of  the  cars  are  placed 
iron  cross  bunkers,  In  each  end  of  which 
are  Inserted  short  Iron  standards.  A  der- 
rick is  generally  employed  to  load  on  cars 
logs,  only  two  of  which,  if  large,  are  placed 
In  the  lower  course,  ifat.  It  smaller  logs  are 
taken,  three  are  then  used.  Across  the  low- 
er layer  of  logs  on  each  car  extend  chains, 
called  wrappers,  that  are  fastened  to  derlses 
in  the  Iron  standards,  and  wooden  wedges 
are  driven  beneath  the  outer  logs  in  order  to 
tighten  the  wrappers  so  as  to  keep  the  load 
from  slipping  on  the  deck  of  tbe  cars.  When 
reoching  the  level,  after  descending  the 
mountains  with  a  train  load  of  logs.  It  was 
occasionally  the  practice  of  brakemen  to 
pass  over  cars  and  turn  down  the  retainers, 
thereby  allowing  the  compressed  air  to  es~ 
cape.  On  December  22,  1913,  as  a  train  load- 
ed with  logs,  having  the  locomotive  in  front 
backing,  had  nearly  reached  the  level,  the  en- 
gineer, glancing  back,  saw  Brodreskift  walk- 
ing towards  him  on  the  top  of  logs,  and  soon 
thereafter  the  engineer,  agnln  looking  in  that 
direction,  observed  logs  falling,  whereupon 
be  immediately  halted  the  train,  and  em- 
ployes going  back  found  Brodreskift  lying 
on  the  ground,  having  sustained  a  fracture 
of  the  base  of  the  skull,  from  the  effects  of 
which  he  Instantly  died.  It  was  further  dis- 
covered that  the  wrapping  chain  on  the  front 
end  of  a  car  bad  been  broken  about  three 
links  from  the  standard  on  the  right  side, 
and  that  the  rear  standard  on  the  left  side 
was  also  broken.  Whether  Brodretiklft  fell 
from  the  oar,  or  jumped,  or  was  thrown  off, 
is  not  known.  When  found,  he  was  lying 
with  hla  head  towarda  the  car,  and  about  six 


feet  from  it  No  fallen  log  was  nearer  than ; 
two  feet  from  him.  Uls  hat,  however,  was 
found  on  the  ground  among  tbe  logs.  The 
testimony  of  plalntifTa  witnesses  tended  to 
show  that,  at  the  time  Brodreskift  lost  his 
life,  he  was  employed  by  the  defendant  as  a 
brakeman  upon  its  logging  train,  and  was 
performing  his  required  duties  in  going  over 
the  loaded  curs  while  in  motion  to  release  the 
retainers,  thereby  preventing  the  train  from 
being  baited  on  tbe  level,  when  the  wrapping 
chain  broke,  and  he  was  killed. 

[2,  3]  Ed  Bean,  the  superintendent  of  the 
defendant's  logging  department  and  railway, 
testiSed  that  he  had  charge  of  this  branch 
of  the  work;  that  he  was  absent  from  De- 
cember 1,  191.3,  to  February  1,  1914,  but  be- 
fore leaving  he  had  Issued  verbal  rules  and 
instructions  to  tbe  employes  engaged  In  the 
train  service,  wiiich  rules  were  in  effect 
when  he  returned;  that  these  instructions 
were  obeyed;  and  that  It  was  not  the  duty 
of  any  of  the  train  crew  to  travel  over  tbe 
cars  while  In  motion.  In  this  connection  be 
was  asked:  "State  whether  or  aot  it  was 
necessary  for  them  (referring  to  members  of 
the  train  crew)  to  travel  over  the  cars  when 
they  were  In  motion?"  An  objection,  Inter- 
posed to  this  command  on  the  ground  that 
the  answer  sought  was  incompetent,  irrele- 
vant, and  immaterial,  was  overruled,  and  an 
exception  allowed,  whereupon  the  witness 
answered,  "It  was  not;"  and  it  Is  contended 
that  an  error  wos  thereby  committed. 

It  is  argued  that  the  question  to  be  con- 
sidered was  whether  or  not  it  was  the  duty 
of  the  deceased  to  pass  over  loaded  cars 
when  they  were  in  motion,  and  tliat  in  per- 
mitting Bean,  who  did  not  see  the  accident, 
to  state  upou  oath  that  there  was  no  neces- 
sity for  a  brakeman  to  travel  over  moving 
cars  loaded  with  logs,  was  ailowing  the 
witness  to  express  an  opinion  upon  a  mutter 
not  requIriiiK  any  particular  skill,  thereby 
foreclosing  the  competency  of  the  Jury  to  de- 
termine the  matter.  Did  tbe  wrapper  chain 
break  by  reason  of  tbe  defendant's  negli- 
gence? was  the  principal  issue  to  be  deter- 
mined. After  tbe  happening  of  almost  any 
accident,  alleged  to  have  been  caused  by  neg- 
ligence, it  Is  possible  for  inlerested  persuun 
to  testify  that  some  other  method  of  perform- 
ing tbe  work  in  which  the  ser\-aut  was  en- 
gaged when  he  was  hurt  could  havo  been 
pursued;  and  hence  it  was  uunecessary  for 
him  to  have  taken  the  position  which  he  oc- 
cupied at  the  time  he  was  injured.  It  is 
mnuifest  from  the  testimony  that  in  order  to 
prevent  the  train  Irom  coming  to  a  standstill 
when  it  reached  the  level,  after  deseendiug 
the  mountain,  it  was  expedient,  at  least,  that 
the  retainers  should  be  turned  dowo  when 
the  cars  were  in  motion.  "Necessity,"  as  the 
term  was  used  in  the  question  complained  of, 
evidently  meant  an  Inquiry  as  to  whetlier  or 
not  it  was  Indispensable  that  the  retainers 
should  be  turned  down  when  the  cat's  were 
in  motion,  or  whether  eome  other  method 
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could  have  been  adopted  or  Bome  different 
condition  of  the  train  selected  where  the 
pressure  upon  the  brakes  could  hare  been 
safely  released.  It  Is  possible  that  such  serv- 
ice could  have  been  performed  In  a  manuM" 
different  from  that  pursued  by  Brodreskift, 
but  because  this  might  have  been  done  does 
not  disprove  the  fact  that  he  followed  the 
usual  and  ordinary  course  In  discharging  a 
duty. 

Men  engaged  In  the  railroad  service  are  ex- 
perts in  that  branch  of  transportation  and 
may  express  opinions  upon  questions  in  rela- 
tion thereto  when  the  inquiry  Involves  mat- 
ters not  within  the  knowledge  of  ordinary 
Jurors.  Lawson,  Ex.  Ev.  (2d  Ed.)  p.  91. 

In  Galveston,  etc.,  R.  Co.  v.  Bohan  (Tex. 
Civ.  App.)  47  8.  W.  1052, 1053,  It  was  decided 
that  a  witness  who  was  an  expert  In  the  case 
of  railroad  tracks,  and  had  had  many  years' 
experience  as  section  foreman,  was  compe- 
tent to  testify  as  to  the  necessity  of  a  track 
walker  in  a  particular  freight  yard,  although 
he  had  not  worked  in  such  yard  within  two 
years.  In  deciding  that  case,  Mr.  Chief  Jus- 
tice Garrett  remarks: 

"The  engineer,  fireman,  bralceman,  conductor, 
section  foreman,  and  experienced  men  in  other 
departments  may  testify  as  to  what  is  usual, 
customary,  or  necessary  to  be  done  in  their  spe- 
cial lines  of  work." 

In  Nowell  v.  Wright,  3  Allen  (Mass.)  166, 
80  Am.  Dec.  62,  It  was  ruled  that,  in  receiv- 
ing the  opinion  of  tenders  of  drawbridges  as 
to  the  necessity  of  keeping  the  gates  of  the 
bridge  shut  and  hanging  out  lanterns  while 
the  draw  was  open  In  the  ni^ttlme,  the 
trial  court  committed  error. 

In  Chicago,  etc.,  R.  Co.  v.  Cummlngs,  24 
Ind.  App,  192,  53  N.  E.  1026,  which  was  an 
action  to  recover  damages  caused  by  the  de- 
fendant's alleged  negligence  in  unnecessarily 
sounding  a  locomotive  whistle,  it  was  held 
that  the  opinion  of  an  engineer  that  the 
blowing  of  a  whistle  at  the  time  and  place 
mentioned  was  unnecessary  was  incompetent 

In  Lane  v.  New  York,  etc.,  B.  Co.,  93  App. 
Div.  40,  86  N.  Y.  Snpp.  »47,  In  allowing  an 
expert  witness  to  testify  that  rules  suggested 
by  him  were  necessary,  it  was  determined 
that  an  error  had  been  committed,  and  that 
it  was  competent  for  the  Jury,  when  all  the 
facts  and  circumstances  bearing  upon  the 
situation  had  been  placed  before  them,  to 
determine  the  question  for  themselves. 

In  New  York  Electric  Equipment  Co.  v. 
Blair,  79  Fed.  896,  25  O.  C.  A.  216,  which  was 
an  action  to  recover  damages  alleged  to  have 
been  caused  by  the  defendant's  negligence  in 
hoisting  pipes,  It  was  concluded  not  to  be 
competent  for  a  witness,  called  as  an  expert, 
to  state  whether  it  was  necessary,  in  the 
proper  performance  of  duty  In  hoisting  pipe, 
that  certain  specified  precautions  should  be 
taken,  since  the  question  was  one  whl(^  the 
Jury  could  determine  upon  a  statement  of  the 
facts.  To  the  same  effert,  see,  also,  Meyers 
T.  Highland  M,  Co.,  28  Utah,  96,  77  Pac.  347. 

It  l8  quite  probable  that^  It  directlj  asked. 


Mr.  Bean  could  have  said  the  retainers  might 
have  been  turned  down  when  the  train  came 
to  a  atop  for  that  purpose ;  but,  however  this 
may  be,  the  witness,  as  superintendent  of  the 
defendant's  railway  and  logging  department, 
was  undoubtedly  qualified  to  express  an  opin- 
ion, and,  having  testified  that  It  was  unneces- 
sary for  the  brakeman  to  pass  over  the  load- 
ed cars  when  in  motion,  it  is  not  believed 
that  the  answer  to  the  question  objected  to 
prejudiced  the  plaintiff's  rights. 

[4]  The  witness  Bean  was  permitted,  over 
objection  and  exception,  to  testify  that  dur- 
ing the  12  years  he  had  been  employed  by  tlie 
defendant  he  had  never  known  a  wrapper 
chain  to  be  broken  while  a  train  of  cars  load- 
ed with  logs  was  descending  the  mountains, 
except  in  the  particular  instance  when  Bro- 
dreaklft  was  inj>ured,  and  it  Is  insisted  that 
an  error  was  thereby  committed.  It  is  ar- 
gued that  Bean  waa  absent  from  the  logglug 
camp  about  three  months  during  which  time 
the  injury  complained  of  occurred ;  that  it 
does  not  appear  that  he  accompanied  the 
train  on  each  trip  that  was  made ;  and  tluit 
this  species  of  proof  is  an  attempt  to  make 
tile  superintendent's  lack  of  knowledge  posi- 
tive evidence  of  due  care.  It  must  be  conced- 
ed that  negative  testimony,  if  permitted  to  be 
given  by  a  person  who  did  not  perceive  a  fact, 
the  existence  of  wtilch  is  the  subject  of  Judi- 
cial investigation,  ordinarily  affords  no  evi- 
dence that  the  incident  did  not  occur  as  al- 
leged. The  testlm(Mty  of  a  single  reputable 
witness,  who  states  that  he  saw  a  crime  com- 
mitted by  the  person  charged  therewith,  wlU 
outweigh  the  testimony  of  a  multitude,  who 
may  assert  that  they  did  not  see  the  person 
charged  perpetrate  the  offense.  Tills  rule  of 
evidence,  however,  can,  upon  ^Inciple,  have 
no  application  to  a  person  whose  duty,  as  etu- 
perintendent  of  a  business  enterprise  or  a  de- 
partment there<rf,  is  to  observe  and  note  the 
happening  of  events  which  tend  to  promote 
or  retard  the  work  in  which  be  is  engaged,  in 
order  that  he  may  guard  against  a  r^tition 
of  the  incidents  which  hinder  the  operation. 

It  was  the  particular  province  of  Mr.  Bean 
to  know  whether  or  not  a  wrapi>er  chain  tiad 
ever  been  broken  when  a  loaded  train  was 
descendli^  the  mountain,  and  his  testlniouy 
on  that  subject  was  proper,  assuming,  as  we 
must,  that  ample  opportunity  was  given  for 
cross-examination  as  to  his  means  of  acquir- 
ing the  Information  of  which  he  testified. 

[i]  The  testimony  received  tended  to  show 
that,  in  loading  logs  after  the  lower  layer 
had  been  placed  on  the  cars  and  secured  by 
wrap[>ers,  other  logs  put  on  the  top  of  the 
load  would  be  dripped  some  distance,  occa- 
sionally breaking  the  chains,  which  fractures 
were  temporarily  repaired  at  the  logging 
camps  by  Improvised  links  made  of  baling 
wire.  In  referring  to  such  repairs,  Mr.  Bonn 
was  asked:  "And  what  was  the  relative 
strength  of  that  mass  of  baling  wire  between 
the  links  in  comparison  with  the  link?**  ad 
objecdon  to  the  inquUr  made  on  the  ground 
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tbat  It  was  Incmnpetent,  Irrderant,  and  Im- 
materlal,  and  that  the  witness  was  not  shown 
to  be  qualified  to  answer  the  qnestlon,  was 
overraled,  and  the  superintendent  replied: 
"It  made  it  stronger  than  the  Itatk."  It  Is 
maintained  that  the  answer  given  Interfered 
with  the  province  of  the  Jury,  and  was  «to- 
neous. 

The  bill  ot  excqitlona  does  not  pnntort  to 
set  out  any  ot  the  testimony  tending  to  show 
what  Mr.  Bean's  qnallflcatlons  as  an  expert 
were,  except  that  he  had  many  years*  expe- 
rience as  the  defendantts  enpertntendrat. 
From  this  circumstance  alone,  and  In  the  ab- 
sence ct.  any  testimony  on  the  subject.  It  wlU 
be  taken  for  granted  that  he  was  competent 
and  qnallfled  to  state  the  relative  strength  of 
the  wire  link,  and  that  ordinary  Jurors  had 
no  general  knowledge  of  the  subject. 

[6]  George  Stoddard,  the  defendant's  gen- 
eral manager,  In  referring  to  the  chains  used 
as  wrappers,  was  permitted,  over  objection 
and  exception,  in  answer  to  the  quesUcm, 
"Where  did  you  get  them?**  to  say: 

"They  come  tbrough  the  Marshall-WelU  Haro- 
ware  Company  of  Portland.  Q.  What  are  thcat 
chains  called  in  commerce?  A.  American  steel 
proof  test  proof  chains.  Q.  Do  you  kuow  wheth- 
er the;  are  blacksmith  made  or  factory  oiade? 
A.  I  suppose  factory  made.  •  •  •  Q.  Now, 
then,  you  may  state  from  your  knowledge  wheth- 
er these  chains  come  from  a  reputable  factory 
for  milking  chains  of  that  character?  A.  Yes; 
they  do." 

Based  on  this  and  other  testimony  the 
court  charged  the  Jury  as  follows: 

"I  Instruct  you  that  it  Is  the  master's  duty  to 
exercise  reasonable  care  only.  It  is  not  suffi- 
cient to  show  tbat  defendant  might  have  bail 
better  or  safer  machinery  or  metfaoda  than  the 
ones  it  uses,  nor  was  he  bound  to  adopt  every 
.latest  improvement.  It  is  a  well-settled  rule 
^t,  when  an  appliance  has  been  in  daily  use 
for  a  long  time  and  proved  safe,  (and)  its  use 
may  continue  without  the  imputation  of  want  of 
care.  So  that  if  you  find  from  the  testimony 
that  the  chains  used  by  defendant  in  this  case 
in  binding  its  logs  on  its  cars  broke  at  time  of 
such  accident,  and  tbat  the  same  caused  the 
death  of  Andrew  Brodreskift.  and  you  further 
find  that  such  chain  was  purchased  of  a  repu- 
table manufacturer.  manuiBCtared  for  the  pur- 
poses defendant  osed  same,  and  that  sneb  break- 
age was  from  some  bidden  defect  which  was  un- 
discoverable  by  ordinary  inspection,  then  the  de- 
fendant was  not  guilty  of  negligence,  and  your 
verdict  should  be  for  defendant." 

An  exception  having  been  taken  to  this  In- 
struction, tt  Is  contended  that  an  error  was 
committed  In  giving  It.  An  examination  of 
the  language  employed  will  show  that  If  the 
word  "and,"  Indicated  by  parentheses,  be  re- 
tained, a  part  of  tbe  sentence  was  evidently 
omitted  by  tbe  t^dal  reporter.  If,  however, 
the  stenographer  inadvertently  Included  that 
word  the  remaining  part  of  tliat  sentence, 
"Its  use  may  continue  without  tbe  imputation 
of  want  of  care,"  as  a  declaration  of  a  legal 
principle,  is  not  universally  true.  A  chain 
may  have  hem  In  daily  use  for  a  Itmg  time 


and  proved  saf^  and  yet  sncSk  onployment  so 
Imp^red  its  stioigth  tbat  a  ctntinuation  of 
the  use  would  become  extremely  dangerous. 
The  Idea  undertaken  to  be  expressed  by  the 
language  referred  to  was  evidently  obtained 
from  the  case  ot  Sappenfleld  v.  Main  St,  etc., 
R.  R.  Ca,  91  GaL  48,  S7,  27  Fa&  690,  &92, 
where  it  is  said: 

"It  Is  a  well-settled  rule  that  when  an  appli- 
ance or  machine,  not  obviously  dangerous,  has 
been  in  daily  use  for  a  long  time,  and  has  uni- 
formly proved  safe  and  elhcient,  its  use  may  be 
continued  without  the  Imputation  of  imprudence 
or  carelessness." 

The  rule  thus  referred  to  may  be  control- 
ling In  some  cases,  bat  tbe  omission  from  tlie 
instruction  challenged  of  the  phrase  "not  ob- 
viously dangerous,"  as  set  forth  in  a  part  of 
tbe  <^lnion  quoted,  renders  tbe  charge  com- 
plained of  Inapplicable.  It  is  possible  tbat  a 
careful  examination  of  tbe  links  would  have 
dlsdosed  that  use  had  not  worn  them,  and 
for  tbat  reason  the  cliain  was  not  obviously 
dangerous.  But,  however  this  may  be,  tbe 
part  of  the  charge  to  which  attention  has 
been  called  did  not  correctly  state  the  Inw. 

[7]  The  purchase  of  a  chain  from  a  reputa- 
ble manufacturer  who  makes  such  lustnimeu- 
talltles  for  the  purpose  for  which  It  was  ut«d 
by  the  defendant  did  not  avoid  the  necessity 
ot  a  careful  examination  of  each  link  by  some 
person  competent  to  Judge  of  its  fitness  for 
the  utmost  strain  that  was  likely  to  be  placed 
upon  the  chain.  Morton  v.  Detroit,  etc.,  R. 
Co.,  81  Mich.  423,  433,  46  N.  W.  111. 

The  instruction  complained  of,  and  many 
other  alleged  errors  that  have  been  aB.signpd, 
have  been  carefully  considered;  but  when 
viewed  in  connection  with  the  entire  testi- 
mony. Instructions,  etc.,  which  are  attached 
to  and  made  a  part  of  tbe  bill  of  exceptions, 
It  1b  believed  tbat  no  prejudicial  error  was 
committed  at  the  trial. 

[8]  No  person  saw  Andrew  Brodreskift 
when  be  was  hart,  and,  as  be  instantly  died. 
It  was  Impossible  for  pialntlfTs  counsel  accu- 
rately to  determine  the  proximate  cause  of 
his  injury.  A  careful  examination  of  the  en- 
tire testimony  convinces  us  that,  notwltb- 
stondlng  the  matters  referred  to  as  alleged 
errors,  the  Jury  properly  determined  that  the 
defendant  was  not  negligent,  as  averred  In  the 
complaint. 

[I]  Since  this  <^lulon  was  written,  the  case 
of  Nlemi  V.  Stanley  Smith  Lumber  Co.,  110 
Pac.  1033,  has  been  decided  oa  rehearing,  hold- 
ing an  administrator  an  incompetent  party  to 
maintain  an  action  to  recover  damages  for 
the  death  of  his  intestate,  when  alleged  to 
have  been  caused  by  the  ■AeSHgence  of  his  em- 
ployer. 

Observing  the  rule  establlAed  In  that  case, 
we  conclude  that  tbe  plaintiff  herein  was  not 
entitled  to  maintain  this  action,  and  as  to 
him  the  Judgment  must  be  and  la  affirmed. 
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SMITH  T.  NATIONAI/  SUHETt  CO. 

(Supreme  Court  of  OrcKOD.    Jaly  6.  1915.) 

1.  PLEAXTSa  «==>34  —  COUPLAIXT  —  SUFFI- 
CZENCT. 

When  Dot  attacked  by  demarrer  or  motion 
as  not  statin?  the  cause  of  action,  every  rea- 
sonable intendment  will  be  invoked  to  3U»tain 
the  complaint  after  verdict. 

lEd.  Note.— For  other  cnseg.  aeo  PlpfHiiig, 
Cent.  Dig.  SS  5%,  66-74;  Uec.  Dig.  «=»34.] 

2.  Labcent  «=>13  — Obfxxseb— WilAT  COH- 

SXlTTTEa. 

Consf-nt  of  the  owner,  obtained  by  fraud,  to 
the  taking  of  bia  property  does  not  prevent  the 
taking  from  beinx  larceny. 

[ICd.  Note.— For  other  cases,  see  Lftrceny, 
Cent  Dig.  H  32,  33 ;  Dec.  Dig.  «=»13.] 

B.  iKSt'BAHCE  ^aGSO  —  l^EMT  XMBDXiJfGK— 

COMPLAINI^-SUFFICIBXCT. 

A  policy  was  conditioned  for  protection 
against  direct  loss  by  burelary,  theft,  or  lar- 
ceny of  any  property  described  in  the  schedule, 
occasioned  by  its  fdonlons  abstraction  from  the 
interior  of  the  premises  occupied  by  the  inaured. 
A  complaint  averred  that  while  the  policy  was 
in  force  there  was  taken  from  insured's  apart- 
ment, without  her  conBent.  by  one  B.,  who  sur- 
reptitiously and  fraudulently  obtained  access 
to  the  annrtment,  jewelry  of  a  value  greater 
than  fLSCO.  none  of  which  had  been  recovered. 
It  apiteared  that  B.  by  misrepresentations  ac- 
quired possession  of  the  property,  which  he  nev- 
er returned.  Held,  that  the  complaint  was  suf- 
ficient to  state  a  cause  of  action,  there  being 
under  L.  O.  L.  I  799.  a  presumption  of  owner- 
ship from  insured's '  possession  and  the  com- 
plaint charging  larceny,  burglary,  or  theft  rath- 
er than  the  obtaining  of  the  property  nndiT  false 
pretenses. 

[Ed.  Note.— For  other  cases,  see  Tnanrance, 
Cent.  Dig.  SS  1575-1580,  168i~  ^^86.  1592, 
1598 ;  Dec.  Dig.  «=>029.] 

4.  Evidence  €=>385  —  Documentabt  Evi- 
dence— I'akol  Evidence  to  Vary. 

A  statement  of  loss  furnished  to  the  in- 
surer may  be  explained  by  parol  evidence,  where 
it  was  not  one  which  was  necessary  to  be  in 
writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1757,  1758;  Dec.  Dig.  €=3>5.] 

6.  Appeax.  a:«d  Ebbob  <©=10G0  —  Review  — 

Harmless  Ebkob. 

The  admission  of  corroborative  evidonce 
which  had  no  substantial  influence  on  the  deter- 
mination was  horailees. 

[I::d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  lOfiS,  1009,  4153-4157, 
4160;   Dec  Dig.  «=>1050.] 

0.  Insurance  €=3C5S  — Theft  Insubance  — 
Actions— E  VI DEKCE. 

In  an  action  on  a  theft  policy  to  recover 
the  value  of  jewris  which  were  obtained  from 
plaintiff  by  fraud,  evidence  of  her  reason  for 
surrendering  possession  of  the  jewels  was  ad- 
missible to  show  that  the  property  ves  really 
stolen. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S5  10S9,  1090.  1694 ;  Dec  Dig.  «=> 
058.] 

Department  1.  Appeal  from  Circuit  Coart, 
Multnomah    Gonntsr ;     Gnstar  Anderson, 

Jndge. 

Action  by  Bessie  Smith  against  the  Na- 
tional Surety  Company,  a  corporation.  From 
a  Judgment  for  plaintiff,  d^endant  appeals. 
Affirmed. 


This  Is  an  action  to  rvcowr  vpon  what  Is 
known  as  a  "burglar?'*  bunnraiKe  policy. 
From  the  record  in  the  esse  It  appears  that 
In  Janvary,  1914,  the  plaintiff,  who  was  Ut- 
ing  In  the  Stelwyn  Apartmenta,  Portland. 
Or.,  was  die  holder  of  soeh  a  poUcy  from  the 
defendant  corporation  for  the  protection  of 
certain  Jewelry  and  predons  stones.  A  man 
by  the  name  of  Boaz,  an  ex-conTtct,  having 
learned  that  plalntUTs  husband  ms  ont  of 
town,  called  upon  her  at  her  apartment^ 
and,  representing  that  he  was  a  detective  of 
the  city  police  force,  stated  that  she  was 
wanted  as  a  witness  in  a  criminal  charge 
against  a  man  charged  with  forging  her  hus- 
band's name  to  a  check  for  a  laige  sum  Of 
money,  and  demanded  that  she  should  give 
ball  for  her  appearance  at  the  triaL  She  ex- 
plained that  she  did  not  have  the  money  re- 
quired for  such  purpose,  and  Boaz  suggested 
that  she  might  let  him  take  her  Jewelry  as 
a  pledge  for  her  appearance.  She  thereupoo 
went  Into  her  bedroom  and  brought  ont  her 
Jewel  case,  from  which  he  helped  himself  to 
a  quantity  of  valuable  ornaments  of  an  ag- 
gregate value  exceeding  ¥1,500.  The  valua- 
bles were  never  recovered,  and  this  action 
followed.  By  stipulation  It  was  tried  by  the 
court  without  a  jury,  and  Judgment  was  en- 
tered In  favor  ot  plaintiff,  from  which  this 
appeal  Is  taken. 

Harrison  Allen,  of  Portland  (Griffith,  Lelt- 
er  &  Allen,  and  T.  S.  Robinson,  all  of  Port- 
land, on  the  brief),  for  appellant  C.  E.  S. 
Wood  and  Prescott  Cooklngham,  both  of 
Portland  (Wood,  Montague  &  Hunt,  of  Fort- 
land,  on  the  brief),  tor  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  principal  assignment  qf  error 
consists  in  defendaut'a  contentlou  that  the 
complaiut  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  In  that  it  does 
not  allege  burglary,  theft,  or  larceny,  and  tliat 
there  Is  no  allegation  of  ownership  of  the 
property  taken.  The  portion  of  the  com- 
plaint which  is  material  in  this  discussion 
reads  as  follows: 

"Thereafter,  and  while  said  policy  of  Imoir- 
ance  was  in  full  force  and  effect,  to  wit,  the 
 day  of  January,  1914.  there  was  surrepti- 
tiously and  feloniously  taken  from  the  apart- 
ment of  the  plaintiff  in  the  said  Stelwjo  Apart- 
ments. Wasliinuton  and  St.  Ciair  streets.  Port- 
land, Or.,  without  the  plaintiffs  consent,  by 
one  Georpe  Roaz.  who  surreptitiously  and  frniid- 
ulentiy  obtained  access  to  said  apartment,  jew- 
elry and  precious  stones  of  a  value  greater  than 
$1,500,  none  of  which  has  been  recovered,  and 
plaintiff  thereby  has  suffered,  and  still  suffers, 
a  loss  greater  than  tl,500." 

There  was  no  motion  or  demurrer  attack- 
ing this  complaint,  and  defendant,  answering, 
admits  Its  incorporation  and  the  execuUoa 
of  the  Insurance  contract,  and  denies  general- 
ly the  other  allegations. 

[1-3]  There  Is  a  marked  difference  in  the 
exactness  required  In  pleading  the  dements 
of  crime  Id  an  indictment  upon  the  one  hand. 
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and  Btattnff  a  cause  of  action  In  a  dvU  case 
upon  tbe  otber.  Again,  In  detenQining  the 
snffidencv  of  a  complaint  In  a  cLvU  cause, 
thore  Is  a  distinct  difference  In  the  concln- 
Bions  reached  upon  demarrer  as  compared 
with  tbe  consideration  of  the  some  pleading 
after  verdict 

"When  a  complaint  has  not  been  attacked  b; 
motion  or  demurrer,  and  it  contains  allexations 
from  which  a  fact  necessary  to  be  allexed  may 
be  inferred,  it  will  be  held  Rood  after  verdict, 
althouRb  it  would  have  been  bad  on  demurrer. 
and  every  reasonable  iofereuce  or  iutendmcnt 
will  be  invoked  to  support  a  complaint  after 
verdict."  Weiahaar  v.  Pendleton,  144  Pac.  401, 
and  cases  there  cited. 

This  doctrine,  of  course,  is  not  quoted  as  in 
any  srase  applicable  to  indictments.  Tbe 
complaint  in  the  case  at  bar  alleles  that  the 
(battels  were  taken  from  her  apartments 
fislonloasly  and  wiUiont  her  consent  and  that 
she  has  suffered  dams^  thereby  in  a  sum 
greater  Qian  $1,500.  From  Oiese  allegations 
it  may  easily  be  Inferred  that  tbe  goods  were 
stolen,  and  Uiat  she  was  ttie  ovrner  of  the  ar- 
ticles taken,  especially  since  possession  raises 
a  presumption  of  ownership.  Section  7M, 
L.  O.  L.  Goans^  for  ai>pellant  contends  that 
the  crime  committed  was  neither  burglary, 
larceny,  nor  theft,  but  rather  obtaining  per- 
sonal property  by  false  pretenses.  However, 
the  great  weight  of  authority  is  against  this 
contention,  as  is  said  In  2S  Cyc.  40: 

"If  the  consent  of  the  owner  to  the  taking  is 
obtained  by  fraud,  it  will  not  preveot  tbe  taking 
from  bein?  larceny.  If  one  obtains  possession 
of  Roods  from  tbe  owner  or  possessor  by  fraud, 
with  intent  to  steal,  the  takinx  is  larceny,  as 
la  now  held  in  every  Jurisdiction." 

This  doctrine  has  been  sustained  by  tbia 
court  in  the  cases  of  State  v.  Ryan,  47  Or. 
338,  82  Pac.  703.  1  L.  R.  A.  (N.  S.)  862;  State 
r.  Meldrum,  41  Or.  8S0,  70  Pac  528.  It  will 
be  observed  that  the  language  of  the  com- 
plaint, as  to  form,  follows  quite  closely  the 
phraseology  of  the  Insurance  policy  from 
which  we  quote: 

"For  direct  loss  by  burglary,  theft  or  larceny 
of  any  property  described  in  the  schedule  here- 
ioafter  contained  and  stated  to  be  insured  bere- 
nnder.  occasioned  by  ita  felonious  abstraction 
from  tbe  Interior  of  .the  house,  building,  flat, 
apartment  or  rooms  actually  occupied  by  the 
assured." 

We,  therefore,  conclude  that,  while  the 
complaint  Is  not  artistically  framed  and 
would  doubtless  be  vulnerable  to  demurrer, 
it  contains  a  defective  statement  of  a  good 
cause  of  action,  and,  after  verdict,  Is  suffi- 
cient. 

[4]  The  next  assignment  of  error  relates  to 
the  admission  of  the  parol  testimony  of 
plaintiff  In  explanation  of  certain  alleged  er- 
rors in  her  written  statement  of  the  losa  to 
the  agent  of  defeudan't.  This  statement  was 
simply  evidence  of  a  sort  which  Is  not  necea- 
sarily  in  writing  and  is  subject  to  correction 
or  explanation  as  any  other  testimony,  and 
the  trial  court  proiierly  admitted  it 

[6]  As  regards  ttie  testimony  of  vritness 
Garrison,  while  it  was  po^lbly  hearsay  and 


therefore  inadmissible,  nevertheless  It  was 
rdmply  corroborative  of  uncontradicted  testi- 
mony, having  no  substentlal  Influence  upon 
the  determination  ot  the  cause,'  and  was 
therefore  harmless. 

[fl]  Defendant  also  contends  that  the  court 
erred  In  permitting  the  plaintiff  to  answer 
the  following  question; 

"I  will'  ask  you  to  state  now,  in  going  and 
getting  this  jewelry  after  protesting  that  yon 
did  not  see  why  you  should,  whether  you  acted 
willingly,  or  what  was  tbe  influencing  motive 
that  induced  you  to  get  the  jewelry?" 

We  think  that  it  was  competent  for  the  . 
plaintiff  to  testify  as  to  the  Intent  or  motive 
which  prompted  her  to  get  out  her  property 
in  response  to  the  demand  of  Boaz.  16  Cyc. 
1187,  and  cases  there  cited. 

There  being  no  substantial  error  disclosed 
in  the  record,  it  follows  that  the  Judgment  of 
the  trial  court  must  be  affinned;  and  It  Is 
so  ordered. 

MOORE,  0.  J.,  and  McBRIDB  and  BUR- 
NKTT,  JJ.,  concur. 


MARES  T.  COLUMBIA  COUNTY  LUMBER 
CO. 

(Supreme  Court  of  Oregon.    July  6,  1015.) 

1.  Animau  4=974— Injubt  BT  Vicious  Hoan 

— EviOBnOB  —  SXTBBBQtTEnT  ACTS  SBOWIKG 

Disposition. 

In  an  action  by  a  servant  for  injuries  al- 
leged to  result  from  tbe  viclouaness  of  a  horse 
given  him  to  drive,  evidence  of  conduct  of  the 
horse  subsequent  to  tbe  accident  was  admissible 
to  show  its  disposition. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  257-273;  Dec.  Dig.  «=>-4.] 

2.  EviDESCE  <@=506— Opinion  Evioesck. 

In  an  action  by  a  servant  for  injuries  from 
the  allied  vidousness  of  a  horse  given  him  to 
drive,  opinion  evidence  that  tbe  hore«  was  not 
a  safe  one  for  tlie  work  was  wrongfully  admit- 
ted: that  being  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  230»;  Dec.  Dig.  <S=>506.] 

3.  Evidence  ®=»507  —  Opinion  Evidknok  — 

DlSPflSITION  or  ASDCAL. 

The  habita.  characteristics,  and  dispositiou 
o£  tbe  horse  are  matters  of  such  common  knowl- 
edge that  it  would  not  require  expert  testimony 
to  determine  whether  a  horse  was  safe  for  cer- 
tain work. 

[Ed.  Mote^For  other  cases,  see  Evidence, 
Cent  Dig.  1  2310;  Dec.  Dig.  «s»507.] 

4.  Mabteb  and  Sebvant  «=3270— Evidenob— 
CoiVoiTioN  Subsequent  to  Accioent. 

Evidence  of  condition  of  places  and  ways 
a  few  days  after  the  accident  was  admissible  in 
connection  with  a  showing  that  tbe  aitoation 
bad  remained  undiaiiKad. 

lEd.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  913-927,  932;  Dec  Dig. 
<E=3270.} 

5.  Evidence  <^258— Deci-ahations  of  Sebv- 
ant— AUTHOBITT  TO  BlND  MaSTBB.  ■ 

Mearely  evidence  that  declarant  was  a  fore- 
man in  charge  of  laborers  engaged  in  handling 
lumber  and  piling  it  in  the  yard  and  dock 
did  not  show  authority  on  his  part  to  admit 
liability  of  his  master,  and  it  was  error  to  ad- 
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mlt  ertdcncQ  that,  wraral  days  after  the  acci- 
dent, be  stated  that  it  waa  his  fault  In  that  he 

did  not  warn  the  man. 

[Ed.  Nute.— For  other  caaea,  '  Bee  Evidence, 
Cent  Dig.  SS  1000,  1007;  Dec.  Dig.  «8='258.] 

6.  Masteb  and  Sebvant  ®=>204  —  Assump- 
tion OP  Risk — Emplotehs'  Liabilitt  Act. 

The  Employers'  Liability  Act  (Laws  1911. 
p_.  16)  abrosiates  the  doctrine  of  assumption  of 
risk  in  actions  coining  within  its  scope. 

[Ed,  Note. — For  other  cases,  see  Muster  auu 
Servant,  Cent  Dig.  fS  M4-51d;  Dec  Dig.  «8= 
204.] 

7.  MAsnrEB  AND  Sebvant  «=5>109— Safe  Plac- 
es AND  J.PPLIANCE&— ViCIOUSNESS  OF  HOBSE. 

Where  an  animal  is  used  by  an  employer 
to  carry  on  work  under  his  direction,  he  is 
bound  to  use  reasonable  diligence  to  provide  a 
safe  animal,  and  is  bound  b^  wliat  he  knew  or 
with  reasonable  diligence  mi'^bt  have  known  aa 
to  the  docility  of  the  animal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S  204;  Dec.  Dig.  «=>109.] 

a  Mabteb  and  Sebvant  «=a286— Peesokai, 
Injubiks  — V1C10USNE88  OF  HoasK  — Ques- 
tion FOB  JUBT. 

Evidence  that  a  borse  bad  been  in  use  aboot 
the  plant  for  some  time,  and  that  the  foreman 
in  charge  had  ample  opportunity  to  observe  his 
conduct  when  plaintiff  was  hurt  as  well  »b  on 
former  occasions,  was  sufficient  to  carry  to  the 
Jury  the  question  whether  the  master  knew,  or 
with  reasonable  diligenoe  should  have  known, 
the  nature  of  the  horse. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  1001.  1006,  1008.  1010^ 
1015.  1017-1033,  1036-1042,  1044,  104*-1050; 
Dec  Dig.  «»286J 

D^artment  1.  Appeal  trom  Circuit  Coiirt, 
Columbia  Gounty ;  J.  W.  Campb^,  Judge. 

Action  by  3.  F.  Marks  against  the  Colom- 
bia County  Lumber  Company.  From  a  judg- 
ment tor  plalntlfr,  defendant  appeals.  Re- 
versed and  remanded. 

'me  substance  of  the  complaint  Is  that  the 
plalntlft  was  engaged  In  the  employ  of  the 
defendant  as  a  common  laborer  handling 
lumber  about  its  sawmill  In  Columbia  coun- 
ty ;  that  on  January  12,  1914,  by  direction 
of  the  foreman  of  the  lumber  yard,  to  wbose 
orders  the  plaintUI  waa  subject,  the  latter 
was  sent  to  drive  a  borse  owned  by  the  de- 
fendant and  used  to  haul  trucks  loaded  with 
lumber  to  be  piled  on  and  about  a  dodc 
upon  the  Columbia  river  for  shipment.  The 
plaintiff  alleges  that  the  horse  furnished 
was  dangerous,  unruly,  and  wholly  unsulted 
for  the  work;  that  the  trucks  had  but  two 
wheels,  which  were  in  the  center  thereof, 
and  were  also  dangerous  and  difficult  to 
handle;  that  iie  was  inexperienced  in  that 
kind  of  work ;  that  the  passageways  through 
which  he  was  required  to  haul  the  trucks 
were  narrow  and  piled  high  with  lumber  on 
each  side,  making  It  difficult  to  drive 
through  them  with  the  trucks  In  safety,  or 
without  coUlslon  or  accident.  The  plaintiff 
avers  that  the  defendant  knew,  or  might 
with  reasonable  diligence  have  known,  about 
the  disposition  of  the  horse,  the  danger  and 
unsultablenesa  of  the  trucks,  and  the  alleys 


In  which  they  were  required  to  be  operated. 

The  particular  grievance  of  which  com- 
plaint is  made  is  that,  while  plaintiff  was 
driving  through  one  of  the  narrow  passages 
with  the  horse  hitched  to  a  truck  load  of 
lumber,  the  animal  became  unmanageable 
and  got  beyond  the  control  of  the  plaintiff, 
so  that  the  load  caught  the  plaintiff  with 
great  violence  and  Jammed  bis  shoulder 
against  the  adjacent  lumber,  whereby  bis 
collar  bone  was  dislocated  from  his  shoulder 
blade,  and  he  was  otherwise  hurt,  to  his 
great  damage.  The  dffendant  denies  the 
complaint  in  Important  particulars,  notably 
wltb  reference  to  the  vicious  nature  of  the 
horse,  the  unsuitableness  of  the  trucks,  and 
the  inconvenience  of  the  alleys.  The  defend- 
ant also  alleges  that  the  plaintiff  knew  all 
about  the  situation  and  assumed  the  risks 
of  the  work  mentioned;  that  the  horse  was 
tractable  and  well  suited  for  the  purpose ; 
and  that  the  Injury  sustained  by  the  plain- 
tiff was  due  to  h&  own  negligence.  He  an- 
swer was  traversed  by  the  reply  in  all  ma- 
terial particulars.  A  jury  trial  resulted  In 
a  judgm^t  for  the  plaintiff,  from  which  the 
deCendant  appeals. 

T.  H.  Crawford,  of  La  Grande  (Crawford 
ft  E^akin,  of  La  Qrande,  and  Geo.  McBilde, 
of  Portland,  on  the  bileO,  for  appellant  E. 
B.  Tongue,  ot  Hillsboro  (Glen  R.  M^ker,  of 
St  Heloifl,  oa  the  brlet),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  aa 
above),  [t]  The  first  assignment  of  error  Is 
to  the  effect  that  the  court  erred  In  permit- 
ting several  witnesses  to  testify  about  the 
acts  and  conduct  of  the  horse  In  question 
after  the  accident  happened.  In  treating  of 
this  subject,  the  rule  is  thus  stated  In  Ken- 
non  V.  Gilmer,  181  U.  S.  22,  25,  9  Sup.  Ct. 
696,  687  (38  L.  Ed.  110) : 

"But  evidence  of  subsequent  misbehavior  of 
the  borse  might  properly  be  admitted,  in  connec- 
tion with  evidence  of  his  misbehavior  at  and 
before  the  time  of  the  accident,  as  tending  to 
prove  a  vicious  disposition  and  filed  habit,  and 
to  support  the  plaintiff's  allegation  that  the 
horse  was  not  safe  and  well  broken.  The  length 
of  time  afterwards  to  which  such  evidence  may 
extend  is  largely  within  the  discretion  of  the 
judge  presiding  at  the  trial." 

There  is  ample  testimony  In  the  record  on 
the  subject  of  the  misbehavior  of  the  horse 
at  the  time  of  the  accident.  There  is  other 
evidence  tending  to  show  that  on  previous 
occasions  he  was  hard-mouthed,  high-spir- 
ited, difficult  to  control,  and  that  he  moved 
suddenly  or  stopped  suddenly  apparently  as 
the  whim  suited  him.  The  defendant  argues 
that  it  is  a  well-known  fact  that  a  horse  hav- 
ing run  away  once  will  ever  afterward  do 
the  like  If  he  has  the  opportunity,  although 
previously  he  had  been  well  brok^  and  not 
addicted  to  that  habit  This  objection  goes 
merely  to  the  weight  of  the  testimony,  for, 
OQ  the  other  hand,  a  borae  having  vldous 
habits,  like  a  person,  will  manifest  them  re- 
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peeted^,  and  it  vonM  be  comprtent  to 
prove  tills  general  dlsporitloB  by  the  con- 
duct of  the  boTse  both  before  and  after  the 
occorrence  Id  Question. 

f2,  S]  The  next  aastgnmeut  ia  that  the 
court  erred  in  perndttbig  different  witness- 
ea  to  tentiry  that  In  their  opinion  the  horse 
in  question  was  not  a  safe  one  for  the  work. 
The  object  of  opinion  or  expert;  testimony  is 
to  enlighten  the  minds  of  jurors  on  qnes-j 
tlons  of  fact  InTOlvlng  spedsl  skill  and 
knowledge  as  to  matters  not  within  the  com- 
prehenslra  of  ordinary  jurors;  but  it  can 
never  be  left  to  an  expert  to  give  his  opin- 
ion on  the  ultimate  queatlmi  to  be  determin- 
ed. In  this  instance,  whether  or  not  the 
horse  was  a  safe  Instrmnoitality  with  which 
to  perform  the  labor  required  of  the  plain- 
tiff was  for  the  determination  of  the  jury 
and  not  for  the  decision  of  any  expert. 
Moreover,  the  habits,  charaeterlstlCB,  and 
disposition  of  the  well-known  domestic  ani- 
mal, the  borse,  Is  a  matter  of  such  common 
knowledge  tbat  it  would  not  require  the  tes- 
timony of  an  expert  to  determine  whether 
be  was  safe  or  not,  even  tf  that  were  a  per- 
missible field  of  expert  Inquiry. 

[4]  Another  aa^gnment  of  error  Is  to  the 
effect  that  the  coart  was  mistaken  In  allow- 
ing witness^  to  testify  about  the  condition 
of  the  millyard,  docks,  and  passageway^  a 
few  days  after  the  accident.  Abstractly  con- 
sidered, this  might  be  error,  bat,  taken  In 
connection  with  the  declarations  of  other 
witnesses  tending  to  show  that  the  situation 
in  that  respect  was  the  same  as  when  the 
acddent  happened,  we  think  the  testimony 
complained  of  was  admissible. 

[6]  Another  objection  to  the  court's  rul- 
ings is,  in  substance,  that,  over  the  objec- 
tion of  the  defendant,  the  court  permitted 
hearsay  evidence  to  be  given  of  the  state- 
ment made  by  the  foreman  of  the  yard  con- 
cerning the  casualty  several  days  after  It 
happened.  The  testimony  In  question  was 
that  of  a  witness  who  spoke  of  an  occur- 
rence wblcb  took  place  aljout  a  week  after 
the  accident  to  the  plaintiff,  and  related  a 
conversation  with  the  yard  foreman  to  this 
effect :  The  foreman  directed  the  witness  to 
drive  the  horse,  andt  as  the  witness  states, 
said: 

"Another  thine,  I  want  to  wsni  you.  We  had 
a  man  get  hurt  sere  a  day  or  two  ago,  and  you 
want  to  wstcb  this  horse.  Be  good  to  him,  as 
you  can.  I  guen  It  was  my  fault  I  didn't 
iram  the  man." 

AH  the  evidence  shows  about  the  relation 
ex'stlug  between  the  foreman  and  the  de- 
fendant is  that  the  former  was  In  charge  of 
the  laborers  engaged  in  handling  the  lumber 
and  piling  It  In  the  yard  and  dock.  There 
is  no  testimony  whatever  In  the  record  Indi- 
cating that  he  had  any  authority  to  admit 
the  liability  of  the  defendant  after  the  In- 
jury to  the  plaintiff,  or  to  make  any  state- 
ment  concerning  a  past  transaction  In  any 
way  binding  the  company.  The  rule  against 


such  evidence  has  been  settled  in  this  state 

by  the  cases  of  Alden  v.  Grande  Ronde  Lbr. 
Ck>„  46  Or.  593.  81  Pac,  885;  Wade  v.  Amal- 
gamated Sugar  Co.,  65  Or.  4t8S,  182  Pac.  710; 
Parker  v.  Smith  Lumber  Co.,  70  Or.  41^  189 
Pac.  1061. 

A  similar  error  is  assigned  respecting  the 
statwents  of  physicians  whom  plaintiff  con- 
sulted in  regard  to  the  nature  of  his  In- 
juries. The  record,  however,  shovre  that  in 
some  instances  the  testimony  about  the  deo- 
loratlons  of  the  medical  men  was  excluded 
on  the  objection  of  the  defendant;  and  in 
the  remaining  instances  on  that  point  It  went 
in  without  opposition.  While  It  may  be  said 
that  narrations  to  the  jury  of  what  the 
physicians  said  were  purely  hearsay,  the  blU 
of  exceptions  does  not  present  a  situation  In 
which  we  can  exclude  them. 

[(]  It  is  also  argued  that  the  testimony 
was  clear  to  the  effect  that  the  plaintiff 
knew,  or  by  the  exercise  of  reasonable  dili- 
gence should  have  known,  all  the  hazard* 
and  gangers  attendant  upon  the  employment 
In  wblcb  he  was  engaged  at  the  time  he  was 
hurt,  and  that  consequently  be  assumed  the 
risk.  The  complain^  however,  In  our  judg- 
ment, states  a  cause  of.  action,  within  the 
scope  and  meaning  of  what  is  known  as  the 
Employers*  Liability  Act,  in  that  it  says  the 
"performance  of  the  work  or  services  was 
dangerous  and  Mlt^j  to  result  in  Injury  to 
the  plaintiff."   That  statute  requires  that: 

"Qenerolly,  all  owners,  contractors,  or  subcon- 
tractors, and  other  persons  having  charge  of,  or 
respODSible  for,  any  work  Involvmg  a  risk  or 
danger  to  the  employes  or  the  pubhe,  shall  use 
every  device,  care  and  precaution  which  it  is 
practicable  to  use  for  the  protection  and  safety 
of  life  and  limb,  limited  only  by  the  necessity 
for  preserving  the  efficiency  of  the  structure,  ma- 
chine, or  other  apparatus  or  device,  and  without 
regard  to  the  additional  cost  of  suitable  material 
or  safety  appliance  and  devices." 

We  have  frequently  held  that,  because  this 
is  a  criminal  statute  visiting  a  penalty  upon 
owners  and  others  for  a  violation  of  Its  pro- 
visions, the  doctrine  of  assumption  of  risk 
by  the  employ^  Is  abrogated  In  actions  com- 
ing within  Its  scope  for  the  reason  tbat  It 
will  not  be  presumed  that  one  party  to  the 
contract  will  be  bound  by  the  action  or  non- 
action of  the  other  involving  a  violation  of 
public  law  by  the  latter.  HIU  v.  Saugested, 
53  Or.  178,  98  Pac.  524,  22  L.  R.  A.  (N.  S.) 
634,  note ;  Love  v.  Chambers  Lbr.  Co.,  64  Or. 
129,  129  Pac  492 ;  Dorn  v.  Clarke- Woodward 
Prug  Co.,  65  Or.  516,  133  Pac.  351;  Dunn 
V.  Orchard  Land  Co.,  68  Or.  97,  136  Pac. 
872 ;  Schaller  v.  Pac.  Brick  Co.,  70  Or.  657, 
139  Pac.  913;  Helser  v.  Shasta  Water  Co., 
71  Or.  566,  143  Pac.  017. 

[7, 1]  It  Is  further  argued  as  a  ground  for 
reversing  the  Judgment  of  the  court  on  the 
motion  for  a  nonsuit  that  "the  owner  of  a 
domestic  animal  is  not  liable  for  injuriee  in- 
flicted by  such  animal,  unless  such  owner 
had  knowledge  of  the  vicious  disposition  or 
bad  character  of  such  anlmaL"  As  we  un- 
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Oerstand  tbo  ftutborltlea,  ttae  rnle  la  that 
wbere  an  animal  Is  used  by  an  employer  as 
a  means  for  carrying,  on  a  work  nnder  the 
dlrectlfms  of  tbe  ein|>loyer,  the  latter  Is 
bound  to  use  reasonable  diligence  to  provide 
a  Bate  animal,  tbe  same  aa  any  other  Instm- 
mentallty  for  performing  the  labor,  and  that, 
as  to  the  doctUty  of  the  animal,  the  employ- 
er la  honnd  by  what  he  actually  knew  or 
with  reasonable  diligence  might  have  known. 
The  doctrine  Is  exempUlied  in  tbe  case  of 
Arkansas  Smokeless  Coal  Go.'  Pippins,  92 
Ark.  138,  122  B.  W.  113,  19  Ann.  Gas.  861, 
and  note.  In  the  Instant  case  there  was  tes- 
timony to  the  effect  that  the  horse  bad  been 
In  use  about  tbe  plant  of  the  defendant  for 
some  time,  and  that  ttae  foreman  In  charge 
of  the  work  had  ample  opportunity  to  ob- 
serve his  conduct,  not  only  when  the  plain- 
tiff was  hurt,  but,  on  former  occasions.  This 
was  sufficient  to  carry  the  case  to  the  Jury 
on  tbe  question  of  whether  the  defendant 
knew,  or  with  reasonable  diligence  ought  to 
have  known,  tbe  true  nature  of  the  animal 
In  question. 

For  the  errors  assigned,  where  the  court 
allowed  the  declarations  of  tbe  foreman  con- 
cerning past  transactions  to  go  to  the  Jury 
as  binding  the  company,  and  for  permitting 
so-called  experts  to  give  their  opinion  about 
whether  tbe  horse  was  safe  for  the  purpose 
or  not,  the  judgment  must  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  for 
further  proceedings. 

MOORE,  O.  J.,  and  BEAN  and  BENSON, 
JJ.,  concur. 


RATKFON  r.  PAYETTE-OREGON  SLOPE 
IBR.  DIST.  et  aL 

(Supreme  Court  of  Oregon.    June  29,  1915.) 

1.  Watebs  AMD  Wateb  Coubses  ^=»224 — Ib- 
BiGATiON— Irrigation  Districts— I  brioa- 
TioN  Improvement  Goupanies — "Public 
Corporation"  —  "Quasi    Pubuo  Gorpo- 

BATION." 

Tlie  irrigation  districts  provided  for  by 
L.  O.  Lr.  6  Cl(i7  et  acq.,  aa  amended  by  Laws 
1911,  p.  378,  are  "public  corporations,"  and 
by  the  amendmeot  oE  1915  (Laws  1015,  p.  234), 
are  municipal  subdivisions  of  the  state,  with 
tbe  power  of  self-government  and  control  in  all 
matters  relating  to  the  general  purpose  of  their 
organization,  while  district  improvement  com- 

Sauies,  tbe  or^nization  of  which  are  authorized 
y  Laws  1911,  p.  2S(},  are  also  "quasi  public 
corporations." 

[Kd.  Note.— For  other  cases,  s^e  Waters  and 
Water  Courses,  Cent  Dig.  ii  315,  318;  Dec. 
Dig.  «=»224. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Corporation ; 
Quasi  Public  Corporation.] 

2.  Statutes  *=»1S4 — Construction— Inten- 
tion OF  Leqislatvre. 

A  legislative  act  must  be  so  construed  as  to 
make  it  operative,  and  to  carry  oat  the  pur- 
poses indicated  by  tbe  lawmaicors. 

lEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  $  2G2;  Dec.  Dig.  ^1S4.] 


3.  Waters  anu  Water  Goubses  ^>226— Ib- 
bioation  District— Inclusion  of  Land  ih 
iMPBovauENT  District — Statutes. 

L.  O.  L.  S  et  seq.,  as  amended  by 

Laws  1911,  p.  378,  provides  for  the  organiza- 
tioo  of  irrigation  districts  on  propoRal  of  !>0 
or  a  majority  of  the  holders  of  title  to  lands 
susceptible  of  irrigation  from  common  sources 
and  by  the  same  system,  and  also  provides  thut 
there  shall  be  excluded  from  any  such  district 
lands  already  irrigated  or  entitled  to  be  irrigat- 
ed from  any  source  or  by  another  «rstem  of  ir- 
rigation worlds.  Lews  IDll,  p.  256,  provides 
for  tbe  incorporation  of  landowners  as  unprove- 
ment  companies,  end  that  on  such  IncorporatfoD 
and  record  of  notice  thereof,  the  debts  of  such 
corporation  shall  be  a  prior  lien  on  tbe  lands 
described  in  the  notice.  Plaintiff's  landa  wore 
included  In  an  irrigation  district  against  his  [le- 
titioo  after  he  bad  become  a  member  of  a  dis* 
trict  improvement  company,  whose  members,  in- 
cluding himself,  bad  executed  and  recorded  the 
notice  subjecting  their  land  to  the  iiabiUties  of 
the  corporation,  amonf?  which  were  bonds  sold  ag- 
gregating 955,000.  held,  thst  plalntUTs  land 
was  not  included  in  the  district  and  not  open 
to  its  assessments,  as  the  Legislature  by  the 
acts  providing  for  irrigation  districts  and  im- 
provement companies  did  not  intend  to  pro^-ide 
for  separate  quasi  public  corporations  to  ex- 
ercise the  ssme  delesated  powers  within  the 
same  area  for  a  similar  purpose  at  tbe  same 
time,  since  if  the  irrigation  district  had  power 
to  tax  plaintiff's  land  and  sell  the  same  on  ex- 
ecution for  nonpayment,  nothing  would  be  left 
to  satisfy  the  liabilities  of  tbe  district  im- 
provement company  of  which  plaintiflf  was  a 
member,  and  the  obligation  of  its  contracts 
would  be  impaired  in  violation  of  Gonst.  art 
1.  f  21. 

_fEd.  Note,:— For  other  cases,  we  Waters  and 
Water  Courses,  Cent  Dig.  {  S18;  Dec.  Die 

«=»22C.] 

4.  Waters  and  Water  Gouhses  <^=3220— Ib- 
BiGATioN  District— Exclusion  of  Lands 

— ESTOPPBXh 

Plaintiff,  member  of  a  district  improve- 
ment company  organized  under  Laws  1911,  p. 
2ij0,  was  not  estopped  to  contend  that  his  lands 
were  not  rightfully  included  witbin  an  irrixa- 
tioa  district  orgaoised  noder  L.  O.  L.  i  6107 
et  seq.,  as  amended  by  Laws  1911,  p.  378,  mere* 
ly  because  he  did  not  appeal  from  tbe  order 
of  the  board  of  directors  of  the  irrigation  dis- 
trict denj-ing  hia  petition  for  ezchisiun,  since 
tbe  irrigation  district  law  (Laws  1911,  p.  402, 
i  33)  provides  for  no  appeal  from  aucb  an  or- 
der, while  tlie  question  presented  by  plaintiffs 
petition  was  not  determined  in  the  suit  hmuslit 
under  section  83  by  the  directors  of  the  irriga- 
tion district  to  have  the  organisation  of  the 
district  declared  valid. 

IV.6.  Note.— For  otlier  cases,  see  Waters  and 
Wat<>r  Courses,  Gent.  Dig.  f  318;   Dec.  Dig. 

Burnett,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County ;  Dalton  Biggs,  Judge. 

Suit  by  D.  W.  Rathfon  against  tbe  Payette- 
Oregon  Slope  Irrigation  District  and  another. 
Decree  for  plaintUf,  and  defendanta  appeal. 
Affirmed. 

This  Is  a  suit  In  which  plaintifF  D.  W. 
R&tbfoD  seeks  to  enjulu  the  defeudant  Pay- 
ettc-Orcgou  Slope  Irrlgutiou  District,  aud 
W.  11.  Lucraft,  a  purchaser  at  a  sale  for  tax- 
es levied  upou  the  district  from  perfecting 
such  sale  and  asaertiug  any  rights  thereun- 
der, .ind  to  exclude  therefrom  certain  of 


^sFor  other  cuss  sea  aams  topio  and  KBT-NUHBSB  in  all  Key-Mumb«rea  Dlgssts  and  ladaxss 


Digitized  by  Google 


Or.) 


BATHITON  T.  PATBTTB-OBBOON  SXtOPE  UtR.  DIBT, 


1045 


tbe  plaintiff's  lands  and  declare  the  same  In 
no  way  obligated  by  reason  of  any  bonds  or 
other  Indebtedness,  Uens  for  taxes  or  otber- 
wIkc,  In  the  Irrigation  district  The  plain- 
tiff's lands,  already  mentloDed,  to  wit,  the  N. 
E.  %  of  section  16,  township  10  S.,  R.  47, 
E.  W.  Bi.,  cootaialng  160  acres,  are  Included 
within  the  Snake  Rlv&c  District  Improve- 
ment Company,  a  corporation  organized  un- 
der the  provisions  of  chapter  172,  Qen.  Laws 
Or.  1911.  The  defendant  Irrigation  district 
Is  a  corporation  organized  under  the  irriga- 
tion district  laws  of  Oregon  (sections  6167  et 
acq.,  1*.  O.  1m.,  as  amended,  chapter  228,  Gen. 
Laws  of  Or.  1011,  p.  878).  The  trial  conrt 
rendered  a  decree  in  fiivor  of  the  plaintiff, 
and  defendants  appeal. 

JuUen  A.  Hurley,  of  Vale,  for  appellants. 
John  L.  Rand,  of  Baiter,  and  W.  H.  Brooke, 
of  Ontario  (R.  W.  Swagler,  of  Ontario,  on 
the  brief),  for  respondent. 

BEAN,  I.  (after  stating  the  facts  as 
above).  The  pleadings  admit,  and  the  evi- 
dence shows,  that  the  district  Improvement 
company  was  organized  prior  to  the  irriga- 
tion district,  and  the  articles  of  Incorpora- 
tion and  notice  provided  by  chapter  172  were 
recorded  lu  the  office  of  the  county  clerk 
before  any  action  was  taken  by  the  irrigation 
district  The  defendants  rely  xipou  the  de- 
fense that  plaintiff  Is  estopped  from  deuyitig 
that  his  land  Is  included  within  the  lrrLj;ii- 
tton  district,  and  from  denying  that  he  Is  ob- 
ligated by  reason  of  the  fact  that  confirma- 
tion proceedings  have  been  had  by  the  irriga- 
tion district  This  states  in  brief  the  issues 
involved  upon  this  appeal.  Several  errors 
are  assigned,  but  all  may  be  considered  in 
one  group;  the  nature  of  the  assignments 
being  that  a  decision  should  have  been  ren- 
dered in  favor  of  the  defendants  Instead  of 
plaintiff. 

M.  2]  The  Improvement  company  filed  a  no- 
tice In  the  office  of  the  county  clerk  to  the  ef- 
fect that  certain  lands,  including  the  plain- 
tiff's, were  contained  within  the  area  embrac- 
ed by  the  district  Improvement  company  and 
subject  to  the  obligations  of  that  company. 
Afterwards  this  company  proceeded  to  pro- 
cure its  water  right  and  at  the  time  of 
the  trial  had  a  complete  system,  satisfactory 
to  the  plaintiff  and  sufficient  to  properly 
irrigate  his  land.  Plaintiff  asserts  that  the 
irrigation  district  was  organized  without  his 
knowledge,  and  that  his  lands  were  Included 
therein  and  confirmation  proceedings  hod  all 
unknown  to  him.  An  Irrigation  system  was 
also  completed  by  the  irrigation  district 
At  the  time  of  tbe  confirmation  proceedings 
mentioned  (see  Board  of  Directors  v,  Peter- 
son, 64  Or.  46,  128  Pac.  837,  129  Pac.  123). 
it  appears  that  It  was  considered  by  the  of- 
ficers of  the  Irrigation  district  that  the  lands 
of  t)lalntlff  were  not  permanently  Included 
within  the'  district.  It  appears  from  the 
transcript  In  that  case  that  the  contract 
for  the  sale  of  bonds  contained  the  follow- 
ing provision: 


"And  iC  is  also  understood  and  agreed  that 

ia  determiQing  the  acreage  entitled  to  water 
from  soid  system  at  the  date  hereof  the  N.  E. 
^4  of  sectioa  10  in  township  16  south,  ranee 
47  east,  baa  not  been  included,  and  if  said 
Inads  remain  in  the  district,  .then  first  pnrty 
sball  be  entitled  to  bonds  at  the  rate  aforesaid 
for  said  land,  the  same  to  be  delivered  on  Oc- 
tober 1,  1012,  and  in  that  event  the  amount  of 
bonds  to  be  pla'ced  in  escrow  shall  be  reduced 
accordingly." 

It  is  perhaps  necessary  to  consider  the  ob- 
jects and  purposes  of  the  lrrlgatl<Mi  district 
and  the  district  improvement  laws.  The  ir- 
rigation law  was  enacted  In  1803  (see  Gen. 
I.aws,  1885,  p.  13,  sections  6167,  et  seg., 
L.  O.  It.),  the  title  thereof  being  as  follows: 

"To  provide  for  the  organization  and  gov- 
ermoent  of  irrigation  districts,  and  to  provide 
for  the  acquisitiiiu  of  water  nnd  other  prf»perty 
and  for  the  distribution  of  water  thereby  fur  ir- 
rigation purposes,  and  for  other  and  similar 
purposes." 

The  title  of  the  district  improvement  law 
of  1011  is  as  follows: 

"To  enable  landowners  to  incorporate  them- 
selves for  the  purpose  of  irrigation  or  drainage, 
defining  their  corporate  powers,  regulating  thi^ 
manner  of  issuing  bonds,  making  the  debts  of 
said  corporation  a  lien  on  the  land  of  said 
owners  and  fixing  the  organisation  and  annual 
license  fees  of  such  corporations." 

The  irrlgatloD  district  law  also  has  a 
provision  for  drainage.  Tbe  object  and  pur- 
pose of  the  two  acts  are  apparently  the 
same,  that  of  improving  the  arid  lands  of  the 
state.  The  essential  difference  between  the 
two  organizations  Is  that  in  tbe  district  im- 
provement law  the  inclusion  of  land  in  the 
first  Instance  is  entirely  voluntary,  whereas, 
In  tbe  Irrigation  district  law,  50  or  a  ma- 
jority of  the  voters  qualified  by  law  to  vote 
at  an  irrigation  election  may  inclnde  therein 
the  land  of  the  remaining  landowners  against 
their  will,  provided  tbe  laud  Is  not  legally 
entitled  to  be  excluded.  Tbe  Irrigation  dis- 
tricts under  the  act  governing  their  organiza- 
tion are  public  coiiiorations,  and  by  the 
amendatory  act  of  1015  ere  designated  as 
municipal  subdivisions  of  the  state  having 
tbe  power  of  self-government  and  control  in 
all  mutters  pertaining  to  tbe  gcueral  purpose 
for  which  tliey  are  organized.  District  Im- 
provement companies  are  also  quasi  public 
corporatioiia  It  is  a  general  rule  of  statu- 
tory construction  that  a  leglblatlve  act  shall 
be  so  construed  as  tu  make  tbe  same  opera- 
tive and  carry  out  the  purposes  Indicated  by 
the  lawmakers.  Both  uf  these  sets  should 
be  so  Interpreted,  having  due  regard  to  all 
the  provKsiuns  thereof.  In  order  to  give  them 
full  force  and  effect  Wilder  v.  Board  of  Di- 
rectors, 55  Colo.  363,  13.J  Pac.  401,  403. 

[3]  It  is  the  position  of  plaintiff  that  there 
cannot  be  at  the  yaine  time  wlthlu  the  same 
territory  two  municipal  corporations  exer- 
cising tbe  same  powers.  Jurisdictions,  and 
privileges,  and  they  cite  1  Dillon  on  Mun. 
Cor.  (4th  Ed.)  S  184.  A  conflict  arises  as  to 
whether  the  land  of  plaintiff  Is  Included  with- 
in tbe  Irrigation  district  or  within  the  dis- 
trict Improvemrat  company.   It  lurolves  tbe 
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conatrDctloii  of  the  two  acts,  parUcnlarly  the 
irrigation  district  law,  and  resort  must  be 
bad  to  the  facts  to  determine  where  the  land 
in  question  properly  belongs.  The  contention 
of  plaintiff  is  that,  the  land  being  Orst  In- 
cluded within  the  district  Improrement  com- 
pany, any  attempt  made  by  the  irr^tlon  dis- 
trict to  Include  the  land  therein  was  without 
jurisdiction  and  viAA.  This  was  upheld  by 
the  circuit  court. 

The  irrigation  district  law  (section  6167, 
U  O.  L.,  as  amoided  Laws  1911,  p.  378),  in. 
so  far  as  it  ts  deemed  material  to  this  case, 
provides  that  whenever  00  or  a  majority  of 
the  holders  of  title  to  lands  susceptible  of 
Irrigation  from  common  or  combined  sources 
and  by  the  same  system  of  works  desire  to 
provide  for  the  irrigation  of  the  same,  they 
may  pn^rase  the  organizatltm  of  an  irriga- 
tion district  Section  8108  directs  that  for 
the  purpose  of  organising  such  a  district  a 
petition  shall  be  presented  to  the  county  court 
setting  forth  and  particularly  describing  the 
boundaries  of  the  proposed  irrigation  district, 
apd  stating  the  purpose.  It  requires  the  pe- 
titioners to  furnish  a  bond  for  costs  in  case 
tha  organization  la  not  effected ;  requires  the 
publication  thereof,  and  directs  that  on  a 
final  hearing  the  county  court — 

"may  make  such  ebangei  In  the  proposed  bound- 
aries as  the  court  may  find  proper,  and  shall 
establish  and  define  such  boundaries;  provided, 
that  DO  land  included  within  the  limits  of  any 
city  or  town  shall  be  Included  in  any  Irrisa- 
lioD  district;  that  said  court  shell  not  modify 
said  boundaries  so  as  to  except  from  the  oppra- 
tion  of  this  act  aoy  territory  within  the  bound- 
aries of  the  district  proposed  by  said  petitioners 
which  is  susceptible  of  irrigauon  by  the  same 
system  of  works  applicable  to  other  lands  in 
such  proposed  district,  nor  shall  any  lands 
which  win  cot.  in  the  judgment  of  said  court, 
be  benefited  by  irrigation  by  said  system,  be 
included  within  such  district" 

The  section  further  provides  that  any  per- 
son whose  lands  are  susceptible  of  irrigation 
from  the  same  sources  may,  In  the  discretion 
of  the  court,  upon  written  application,  have 
his  lands  Included  in  the  district  On  final 
hearing  the  court  shall  make  and  enter  an 
order  determining  whether  the  requisite  num- 
ber of  owners  of  the  land  within  such  propos- 
ed district  shall  have  petitioned  for  the  for- 
mation thereof,  and  whether  the  petition  and 
notice  of  the  time  of  presentation  thereof 
shall  have  been  duly  published,  and  said 
order  shall  be  conclusive  evidence  of  the  facts 
found  by  the  court  The  act  then  makes  pro- 
vision for  dividing  the  district  into  divisions 
for  the  purpose  of  elections;  provides  In  de- 
tail the  manner  of  elections ;  authorizes  the 
formulation  of  a  general  plan  of  proposed 
works  to  be  acquired  by  lease  or  purchase; 
that  the  cost  thereof  be  estimated ;  and  for 
the  issuance  and  sale  of  bonds  to  provide 
funds  therefor.  In  section  6186,  as  amended 
In  1911,  page  389,  we  find  the  provision: 

"That  In  no  case  shall  any  land  be  taxed  for 
irrigation  purposes  under  this  act  which  from 
any  natural  causes  cannot  be  Irrigated  or 
which  is  incapable  of  onltivatlm" 


—and  the  farther  proTial<ai: 
"That  where  ditches,  canals,  reservoirs  or 

other  irrigation  works  or  pumping  plants  are 
actually  constructed  and  in  operation  at  the 
time  of  the  organization  of  the  irrigation  dis- 
trict, the  lands  actually  irrigate  therefrom  at 
that  time  shall  not  be  liable  to  be  taxed  under 
the  provisions  of  this  act  except  for  benefits 
accruing  thereto  by  reason  of  the  construction 
or  maintenance  of  a  drainage  system  or  works 
by  said  district  until  such  time  as  such  irriga- 
tion district  sball  purchase,  lease  or  acquire* 
by  condemnation  or  otherwiee,  such  ditches,  ca- 
nals, reservoirs,- pumping  plants  or  other  works, 
including  water  righte ;  provided,  however,  noth- 
ing in  this  act  ^11  inhibit  the  bofrd  of  direc- 
tors from  at  any  time  entering  into  a  contract 
respecting  any  lands  within  said  district  ex- 
cmptiog  such  lands  from  liability  under  this 
act  except  from  debts  already  incurred,  upon 
condition  that  the  district  be  ezunpted  from 
any  liability  or  duty  to  furnish  water  or  other 
benefit  to  such  lands." 

Section  25  of  the  amendatory  act  authorla:- 
es  the  boundaries  of  any  irrigation  district 
to  be  changed,  and  tracts  of  land  which  were 
Included  therein  to  be  excluded  therefrom — 
"but  neither  such  change  of  the  boundaries  of 
the  district  nor  such  exclusion  of  lands  from 
the  district  sball  impair  or  affect  its  organiza- 
tion, or  its  right  in  or  to  property,  or  any  of 
its  rights  or  privileges  of  whatever  kind  or 
nature;  nor  shall  it  affect  impair,  or  discharge 
any  contract  oblieadon,  lien,  or  charge  for  or 
upon  which  said  district  was  and  may  become 
liable  or  chargeable,  had  such  change  of  its 
boundaries  not  been  made^  or  had  not  such  land 
been  excluded  from  the  district" 

It  prpvUes  for  notice  to  be  given  in  case 
of  petition  for  such  exclusion,  for  a  hearing 
by  the  board  of  directors,  and  for  obJectlMia 
to  be  made  to  said  petition.  Subdivision  (iQ 
of  aaid  section  further  directs  the  manner 
of  bearing  and  the  aatborlty  of  the  board  in 
the  matter  of  exclusion  of  land.  It  provides: 

"That  it  shall  be  the  duty  of  said  board  to 
so  order,  upon  petition  therefor,  •  •  •  that 
all  lands  so  petitioned  to  be  excluded  from  said 
district  shall  be  excluded  therefrom  which  can- 
not be  irrigated  from  or  which  are  not  sus- 
ceptible to,  or  would  not  by  reason  of  being 
permanently  devoted  to  uses  other  than  agricul- 
toral,  horticultural,  viticulttiral  or  grazinr,  be 
directly  benefited  by  the  actual  irrigation  of  the 
same  from  a  common  source,  or  by  the  same 
system  of  works  with  the  other  lands  of  said  • 
district,  or  from  the  source  selected,  choseUj  or 
provided,  or  the  system  adopted  for  the  irriga- 
tion of  the  lauds  of  said  district  or  which  are 
already  irrigated,  or  entitled  to  be  irrigated, 
from  another  source  or  by  another  system  of 
irrigation  works." 

Subdivision  (e)  of  this  section  provides  that 
if  there  t>e  outstanding  bonds  of  the  district 
at  the  time  of  filing  said  petitttm,  the  hold- 
ers of  said  bonds  may  give  their  assent  to 
the  exclusion  of  any  such  lands  fn»n  a  dis- 
trict by  order  of  said  board  or  by  the  decree 
of  tbe  circuit  court  as  herdnafter  provided ; 
that  If  said  lands  are  so  excluded  they  diall 
be  released  from  tbe  Uen  of  said  bonds.  Sob- 
dlvlsloa  <f)  states  that,  notwithstanding  the 
lands  may  be  excluded,  the  district  shall  re- 
main an  Irrigation  district  to  every  intent 
and  poi^tose  as  though  said  lands  bad  not 
been  excluded. 

Tnming  to  tbe  district  improvement  law 
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Of  1911,  page  256,  we  find  that  any  number 
of  landowners,  not  less  than  three,  may  In- 
corporate and  file  articles  of  incorporation 
for  the  purpose  of  improvement  of  the  lands 
6y  irrigation  or  drainage,  or  both.  Section  5 
thereof  provides  that,  upon  Sling  the  articles 
of  incorporation,  the  owners  of  all  the  lands 
described  in  the  articles  shall  make,  sub- 
scribe, and  acknowledge,  before  some  person 
authorized  to  take  the  acknowledgment  of 
deeds,  a  notice — 

"to  whom  it  may  concem  that  the  lands  de- 
scribed in  said  notice  will  be  improved  by  ir- 
rigation or  drainage  or  both  by  said  corpora- 
tion under  the  provisiona  of  this  act.  Said  no- 
tice shall  be  recorded  in  the  office  where  deeds 
and  other  instruments  affecting  the  title  to  real 
property  are  recorded,  of  the  county  or  counties 
where  the  land  is  situated.  From  and  after 
the  recording  of  said  notice  all  the  debts  and 
obligations  of  said  corporation  theretofore  or 
thereafter  created  shall  be  a  lien  upon  all  the 
land  described  in  said  notice  prior  to  every  lien 
attaching  to  said  land  subsequent  to  the  date 
of  recording  said  notice,  except  state,  county 
and  school  taxes,  whether  such  debt  or  obliga- 
tion of  said  corporation  be  in  existence  at  the 
time  such  later  lien  attaches  or  be  created 
afterwards,  and  said  lien  shall  not  be  personal, 
but  shall  be  an  obligation  upon  the  LEtud  and 
■ball  run  with  the  land." 

The  act  confers  upon  such  corporation  the 
power  of  eminent  domain,  and  enumerates 
the  manner  of  the  organization,  powers,  and 
duties  of  officers,  etc. 

From  the  provisions  of  the  acts  to  which 
we  have  referred  at  some  length,  it  wOl  be 
noticed  that  their  objects  and  purposes  are 
identical.  When  carried  out,  they  reach  the 
same  end  simply  by  a  different  route.  It  is 
ehown  and  should  be  borne  in  nilnd,  that 
prior  to  the  organization  of  the  IrrlgatiMi 
district,  the  district  improvement  company 
was  organized,  and  the  owners  of  land,  in- 
cluding the  plaintiff,  Rathfon,  executed  and 
recorded  the  notice  provided  for  In  the  act, 
and  thereby  subjected  their  land  to  the  lia- 
bilities of  the  corporation,  among  which  were 
bonds  Issued  and  sold,  amounting  to  the  sum 
of  $55,000.  TbAa  solemn  contract  executed 
under  the  provisions  of  the  law  must  be  tak- 
en into  consideration  in  this  case.  The  Con- 
stitution of  this  state  (article  1>  I  21)  pro- 
vides that: 

"No  ex  post  facto  law,  or  law  impairing  the 
obligaticms  of  contracts,  shall  ever  be  passed, 
nor  shall  any  law  be  passed,  the  taking  effect 
of  which  shall  be  made  to  depend  upon  any 
authority,  except  as  provided  in  this  Conatitn- 
tion;  provided,  that  laws  locating  the  capital 
.of  the  state,  locating  county  seats,  and  submit- 
ting town  and  corporate  acts,  and  other  local 
and  special  laws,  may  take  effect  or  not,  upon 
a  Tote  of  the  electors  Interested." 

Hence  It  Is  necessary  to  inqnlre  whether 
or  not  by  the  two  acta  the  L<^l8latnTe  In- 
tended to  provide  tor  the  creatirai  of  two 
Borate  quasi  public  corporations  for  the 
purpose  of  exercising  the  same  delegated 
powers  within  the  same  area,  for  a  similar 
purpose,  at  the  same  time.  This  case  Is  an 
'lUnstrati<xi  ot  Hie  rule  Uiat  mch  eannet  be 


done  without  the  existence  of  chaos.  1  Dill. 
Mnn.  Cor.  (4th  Ed.)  §  184.  In  re  Madera  Ir- 
rig.  Dist.,  92  Cal.  296,  28  Pae.  272,  675.  14 
L.  K.  A.  755,  27  Am.  St  Rep.  106 ;  Straw  t. 
Harris,  54  Or.  424.  103  Pac.  777.  If  the  Ir- 
rigation district  has  full  power  to  tax  the 
lands  of  plaintiff  and  sell  the  same  upon  an 
execution  for  the  nonpayment '  thereof ,  then 
nothing  will  be  left  to  satisfy  the  liabilities 
of  the  district  improvement  company's  In- 
debtedness, and  its  obligations  must  neces- 
sarily be  Impaired.  In  the  case  of  In  re  San- 
itary Board,  158  Cal.  453,  111  Pac.  868,  In 
referring  to  this  question,  it  is  said: 

"These  rules  do  not  rest  upon  soy  theory  of 
constitutional  limitation.  In  the  atwence  ot 
any  constitutional  restriction,  the  Legislature 
has  absolute  power  over  the  organization,  the 
dissolution,  the  extent,  the  powers,  and  the  lia- 
bilities of  municipal  and  other  public  corpora- 
tions established  as  agencies  of  the  state  for 
purposes  of  local  government," 

The  question  as  to  the  effect  tlie  wcluslMi 
of  plaintUTs  lands  from  the  district  mi^t 
have  upon  the  b(mds  at  the  irrigation  dis- 
trict which  have  been  Issued,  need  not  here 
he  determined,  as  the  bcmdholdurs  are  Dot 
parties  to  this  suit  From  the  statement 
made  above,  however,  it  will  be  noticed  that 
at  the  time  of  the  execution  of  the  contract 
for  the  ftale  of  the  bonds  and  the  purchase 
of  the  Irrigation  works  tAere  was  atme  qaee- 
tloD  raised  as  to  whether  or  not  plalntlfTs 
lands  would  be  excluded  or  included  from 
the  district,  so  the  purcbasera  of  the  bonds 
had  notice  of  the  proceedings.  It  appears 
from  the  record  her^n  that  the  attorney  In 
fact  for  the  plaintifr  forwarded  to  the  coun- 
ty court  of  Malheur  <tounty  a  petition  on  he- 
half  of  plaintiff,  Rathfon,  showing  that  his 
lands  were  Included  within  the  district  Im- 
provement company,'  and  asking  that  the 
same  be  excluded  from  the  irrigation  dis- 
trict Afi  we  understand  the  record,  It  ap- 
pears that  in  order  not  to  delay  the  organ- 
ization of  the  irrigation  district,  the  petition 
for  the  exclusion  of  plalntlfTs  lands  was 
held  in  the  hands  of  the  county  clerk  Id 
abeyance,  without  being  marked  "Filed,"  un- 
til March  9,  1912.  It  is  In  evidence  that  it 
was  then  the  assurance  of  the  attorney  for 
the  irrigation  district  that  after  the  district 
was  organized  the  land  should  t>e  excluded 
therefrom.  Afterwards  a  -  similar  petition 
was  presented  to  the  board  of  directors  of 
the  irrigation  district  end  it  was  denied. 
PlaintifC  alleges  that  his  land  wag  fraudu- 
lently Included  within  the  Irrigation  dis- 
trict 

[4]  It  1b  suggested  by  counsel  for  defend- 
ants that  plaintiff  Is  estopiwd  from  contend- 
ing that  his  lands  are  not  rightfully  Included 
within  the  irrigation  district  for  the  reason 
that  he  did  not  appeal  from  the  order  of  the 
board  denying  his  petition  therefor.  The 
irrigation  district  law  of  1911,  section  83, 
provides  for  no  appeal  from  such  an  ordw, 
and  specially  antborUea  the  board  of  dl- 
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rectors  to  bring  a  sait  to  detwmlne  the  Talld- 
Ity  of  the  action  of  the  county  court  and 
various  orders  of  tbe  board  of  directors  of 
paid  Irrigation  district  Induding  or  exclud- 
ing any  lands  In  or  from  tbe  district  and 
various  otber  orders.  Section  34  of  the  act 
authorizes  any  assessment  payer  or  other  In- 
terested person  to  bring  a  like  proceeding  in 
the  circuit  conrt  in  tbe  event  that  the  board 
of  directors  do  not  bring  such  proceedings 
within  30  days  after  the  entry  of  the  order 
or  performance  of  any  acts  enumerated  in 
section  S3. 

The  question  therefore  arises  as  to  wheth- 
er the  ^proceedings  rdatlng  to  plaintifTs 
lands  were  Involved  In  tbe  suit,  brought  by 
the  directors  of  the  irrigation  district  to 
have  the  organization  of  the  district  de- 
clared valid,  which  was  appealed  to  this 
court  There  is  no  question  but  that  the 
district  was  regularly  organised  and  the 
bonds  regularly  issued.  Such  proceedings 
are  unquestioned  in  this  case,  the  only  ques- 
tion being  as  to  whether  or  not  plaintiff's 
lands  are  included  in  the  district  We  are 
relieved  from  examining  the  record  to  as- 
certain whether  this  question  was  Involved 
In  the  suit  referred  to  by  the  stipulation  uf 
the  parties  to  this  proceeding,  fOund  on  page 
77  of  the  transcript  of  evidence,  which  Is  to 
tbe  effect  that  It  is  admitted  by  defendants 
that  plaintifCs  petitions  for  the  exclusion  of 
lands,  BxhiUts  8  and  11,  filed  in  tbe  county 
court  of  Malheur  county.  Or.,  "were  not  In- 
cluded In  tbe  determination  In  the  saW  in 
the  circuit  court  or  Supreme  Court  See 
Sowerwine  v.  Central  Irrig.  Dlat,  85  Keb. 
687,  124  N.  W.  lis,  i«hlch  Is  somewhat  in 
point  The  plalntlfC  did  not  neglect  to  make 
application  to  the  proper  authorities  to  have 
bis  land  excluded,  and  In  this  respect  the 
case  differs  widely  from  that  of  Wilder  V. 
Board  of  Directors,  supra.  The  defendant 
district  should  bear  the  burden  of  the  Irriga- 
tion system  without  assistance  from  plain- 
tiff's land  which  should  be  excluded  there- 
from. 

It  follows  from  tbe  plain  direction  of  the 
legislative  enactments  that  the  decree  of  the 
lower  court  should  be,  In  all  things,  affirmed; 
and  It  Is  so  ordered. 

BURNETT,  J.  (dissenting).  Embodied  In 
chapter  172  of  the  Laws  of  1911  Is  a  proce- 
dure whereby  any  number  of  landowners, 
not  less  than  three,  may  Incorporate  them- 
selves for  the  purpose  of  irrigating  or  drain- 
ing, or  irrigating  and  draining,  their  own 
lands  In  the  manner  therein  prescribed. 
Having  executed  the  required  articles,  where- 
in, among  otber  things,  the  particular  de- 
Bcrtpti<w  of  tbe  lands  embraced  in  the  project 
la  set  out  the  owners  are  required  unani- 
mously to  sign  and  adcnowledge  a  notice  to 
wbom  It  may  cmcern  that  the  realty  included 
in  tbe  scbnue  will  be  Improved  by  irrigation 
or  drainage,  or  both.   Upon  filing  tiie  notice 


for  record  like  a  deed  to  real  property,  the 
corporation  is  authorized  to  incur  debts  and 
obllgatifms  which  i^all  constitute  11^  to 
run  with  tbe  land.  Membership  In  the  con- 
cern depends  upon  ownership  of  rralty  af- 
fected by  the  undertoklng.  Generally  the  In- 
stitution is  authorized  to  sue  and  be  sued, 
to  enter  Into  ccmtracts,  to  exercise  the  power 
of  eminent  domain  for  the  purpose  of  carry- 
ing out  Its  objects,  to  fix  rates,  levy  assess- 
ments, and  Issue  bonds.  The  general  design 
Is  to  provide  for  the  organimtlw  of  a  private 
corporation  for  the  purpoeee  detailed  aboveu 
At  the  same  session  of  the  Lei^slatore  diap- 
ter  223  vras  enacted,  providing  for  the  or- 
ganbuttion  of  Irrigation  districts,  under  tbe 
superrlst(»i  oS  the  county  court  on  the  petl- 
Uoa  of  50  w  a  majorl^  ot  the  holders  of 
title  to  land  susceptible  of  Irrigation  from  a 
common  source.  A  prominent  feature  of  this 
system  la  an  election  upon  published  notice 
under  tbe  snpenrislon  of  the  county  court  to 
determine  whether  the  district  shall  be  or- 
ganized, which,  being  favorable,  empowers 
the  corpcvation  to  tax  the  property  within  ite 
territory,  to  issue  bonds  when  authorized  Isy 
an  affirmative  vote  ot  tbe  electors  wiOiin  the 
district  and  generally  to  carry  on  busluess 
much  the  same  as  the  private  corporation, 
already  maitloned,  as  organized  under  chap- 
ter 172.  Tbe  defendant  was  called  into  ex- 
istence by  a  vote  of  the  freeholders  of  Its  dis- 
trict It  has  token  proceedings  that  resulted 
in  a  sale  of  tbe  plalndfl's  land  for  the  pay- 
ment of  an  assessment  which  it  Is  said  to 
have  levied  thereon.  The  individual  defend- 
ant Lucraft  Is  tbe  purchaser  at  tbfit  sale. 
The  plaintiff,  asserting  that  he  la  a  member 
of  a  private  corporation  known  as  the  Snake 
Biver  District  Improvement  Company,  which 
Includes  bis  lands,  and  which  was  organized 
under  diapter  172,  supra,  prior  to  the  for- 
mation ctf  the  defendant  irrigation  district 
claims  that  his  realty  is  exempt  from  tbe  au- 
thority of  the  d^ndaut,  and  asks  that  the  as- 
sessment be  set  aside  and  his  property  ex- 
cluded from  the  boundaries  ot  the  defendant 
dlatrlet  The  defendant  after  making  some 
denials,  avers  ite  organisation,  the  pnbliqa- 
tion  of  notice  thereof,  and  the  election  re- 
sulting favorably  thereto,  all  with  the  knowl- 
edge of  the  plaintiff,  clalmlug  as  a  result  tiiat 
be  \s  estopped  thereby.  A  further  matter  in 
estoppel  Is  based  upon  a  proceeding  under 
the  stetute  authorizing  the  institution  of  the 
defendant,  whereby  the  <drcult  court  In  the 
ca$e  of  Board  of  Directors  of  tbe  Fayette- 
Oregon  Slope  Irrigation  District  v.  Pet«*8on, 
64  Or.  46,  128  Pac.  837,  120  Pac.  128,  deter- 
mined the  regularity  of  the  organlzatlMi  ol 
tbe  defwdant  and  its  Issuance  of  bonds. 
Tbe  new  matter  of  the  answer  la  dmlod  by 
the  reply.  From  a  decree  tot  the  plaintiff 
the  defendante  appeal. 

The  question  here  to  be  determined  la 
whether  or  not  tbe  [dalntUTa  land  Is  subject 
to  taxntion  at  the  bands  of  the  d^tHidont 
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IrrlgatltHi  district  The  cialm  of  the  defend- 
ants Is.  either  valid  la  toto  or  wholly  void. 
The  plaintiff  Is  either  entitled  to  have  the 
proceedings  under  which  his  land  was  sold 
utterly  dlsr^rded,  or  he  Is  eobject  to  pay 
the  amonnt  required  for  redemption.  In  de- 
fault of  which  he  must  lose  his  land.  His 
contention  Is  that  the  Snake  River  District 
Improvement  Company,  which  he  assisted  in 
organizing,  ia  a  municipal  or  public  corpora- 
tion posmsslng  govemmental  powers  and,  be- 
ing prior  in  time  of  oi^anlzatlon,  Is  para- 
mount to  and  exclusive  of  the  Irrigation  dis- 
trict which  he  likewise  styles  a  public  cor- 
poration. His  theory  Is  that  two  public  cor- 
porations exercising  the  same  foncttons  can- 
not exist  is  the  same  territory  nor  exercise 
authority  over  the  same  persons  or  things. 
Whatever  may  be  said  of  the  Snake  River 
Dlstrtct  Improvement  Company,  It  le  clearly 
not  a  municipal  nor  public  corporation.  It 
was  formed  by  the  volantary  unanimous  acts 
of  the  corporators.  It  exists  solely  for  pri- 
vate purposes,  the  improvement  of  the  lands 
of  the  Individual  corporators.  It  does  not 
possess  the  power  of  taxation.  Like  any  other 
private  corporation  It  has  the  power  to  assess 
and  collect  dues  from  Its  members,  enforcing 
them  as  provided  in  section  9,  c.  172,  supra, 
by  a  foreclosure  suit  in  equity.  The  burden 
imposed  upon  the  lands  is  the  result  of  the 
voluntary  contractual  action  of  persons  di- 
rectly Interested  In  the  result  The  corpora- 
tion under  section  12  of  the  act  must  pay  to 
the  secretary  of  state  an  organlssatlon  fee 
and  an  annual  license  fee  Ulce  any  other  prl- 
TOte  corporation.  These  characteristics  serve ; 
to  exclude  the  Snake  River  District  Improve- 
ment Company  from  the  category  of  a  mu- 
nicipal or  public  corporation,  whatever  may 
be  said  of  the  defendant  ihstltution.  On  the 
other  hand,  referring  to  chapter  223  of  the 
Laws  of  1911,  we  And  provided  In  section 
6167,  Ij.  O.  L.,  as  amended  by  the  latter  act: 

"Whenever  fifty,  or  a  majority  of  the  hold- 
ers of  title  to  lands  susceptible  of  irrigatloo 
from  a  common  source  or  combined  sources 
and  by  the  same  system  or  combined  systems  of 
works  desire  to  provide  for  the  Irrigation  of 
the  same,  they  may  propose  the  organiKstlon 
of  an  irrigation  district,  under  the  provisions 
ot  this  act,  and  when  so  organUed  such  district 
shall  have  the  powers  conferred,  or  that  may 
herenfter  be  conferred)  by  law,  upon  such  ir- 
rigation districts." 

The  rule  for  inclusion  of  lands  as  thus  de- 
fined le  that  they  must  be  susceptible  of  Ir- 
rigation from  a  common  source  or  combined 
sources,  and  by  the  some  system  or  combined 
systems  of  works.  The  exceptions  to  this 
general  rule  are  found  in  the  following  lan- 
guage quoted  from  section  6168,  L.  O.  L.,  as 
amended: 

"Provided,  that  no  land  Included  within  the 
limits  of  any  city  or  town  shall  be  included 
In  any  irrigation  district ;  that  said  court  ^11 
not  modify  said  boundaries  so  as  to  except 
from  the  operation  of  this  act  any  territory 
within  the  boundaries  of  the  district  proposed 
by  said  petitionera  which  la  susceptible  of  ir- 


]■  rigation  by  the  same  system  of  works  applica- 
ble to  other  lauda  in  such  proposed  district, 
nor  shall  any  lands  which  will  not,  in  the 
judgment  of  said  court,  be  benefited  by  Irriga- 
tion by  said  system,  be  ineluded  within  such 
district" 

What  may  be  termed  a  quasi  exceptltm  is 
also  found  in  section  61SC,  treating  of  the  as- 
sessment of  taxes  upon  property  within  the 
district  as  follows: 

"Provided,  that  in  no  case  shall  any  land 
be  taxed  for  irrigation  parposes  under  this  act 
which  from  any  natural  causes  cannot  be  ir- 
rigated or  which  is  incapable  of  cultivation; 
and  provided  furthet,  that  where  ditches,  ca- 
nals, reserroira  or  other  irrigation  works  or 
pumping  plants  are  actually  constructed  and  in 
operation  at  the  time  of  the  organization  of 
the  irrigation  district,  the  lands  actually  irri- 
gated therefrom  at  that  time  shall  not  be  liable 
to  he  taxed  under  the  provisions  of  this  act  ex- 
cept for  benefits  accruing  thereto  by  reason  of 
the  construction  or  maintenance  of  a  drainage 
system  or  works  by  said  district  until  sut-U  • 
time  as  such  irrigation  district  shall  purchase, 
lease  or  acquire,  by  condemnation  or  otherwise, 
such  ditches,  canals,  reservoirs,  pumping  plants 
or  other  works,  including  water  rights." 

Again  in  section  eiTO,  as  amended,  in 
speaking  of  the  board  of  directory  this  lan- 
guage is  used: 

"Said  board  shall  also  have  the  rifcht  to  ac- 
quire, either  by  lease,  purchase,  condpmnation, 
or  other  legal  means,  all  lands  and  waters  and 
water  rights,  rights  of  way  and  other  property, 
including  canals  and  works  constructed  and 
being  constructed  by  private  owners,  necessary 
for  the  construction,  use,  supply,  maintenance, 
vepair  and  improvement  of  any  canal  or  canals 
and  works  proposed  to  be  constructed  by  said 
board,  and  shall  also  have  the  right  to  so  ac- 
quire lands  and  all  necessary  appurtenances  for 
reservoirs  for  the  storage  of  needful  waters, 
or  for  any  other  purpose  reasonably  necessary 
for  the  purposes  of  said  district  The  property," 
the  right  to  condemn  which  is  hereby  given 
shall  include  property  already  devoted  to  a 
public  use  which  ia  less  necessary  tiian  the 
use  for  which  it  is  required  by  the  district, 
whether  used  for  irrigation  or  any  other  pur- 
pose. •  •  •  The  uBc  of  all  water  required 
for  the  irrigation  of  the  lands  of  any  district 
formed  under  the  provisions  of  this  act  to- 
gether with  all  water  rights  and  rights  to 
appropriate  water,  rights  of  way  for  canals 
and  ditches,  sites  for  reservoirs  and  all  other 
property  required  in  fully  carrying  out  the 
provisions  of  this  act  is  hereby  declared  to  be 
a  public  use  more  necessary  and  more  benefi- 
cial than  any  other  use,  either  public  or  pri- 
vate, to  which  said  water,  water  rights,  rights 
to  appropriate  water,  lands  or  other  property 
have  been  or  may  be  appropriated  within  said 
district  to  an  extent  less  than  the  whole  there- 
of." 

The  act  under  which  the  Snake  River  Dis- 
trict Improvement  Company  was  formed  is 
merely  cumulative  legislation  on  the  subject 
of  the  formation  of  private  corporations.  Ev- 
erything that  could  be  accomplished  by  that 
act  could  have  been  effected  by  a  corpora- 
tion organized  under  previous  legislation. 
Designedly  the  enactments  under  which  the 
Payette-Oiegon  Slope  Irrigation  District  was 
formed  Is  wider  In  Its  scope,  and  gives  to 
such  an  Institution  far  greater  and  more 
comprehensive  powers  than  the  other  act 
referred  to.   The  authoilty  exercised  by  the 
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defendant  Is  based  upon  the  will  of  the  peo- 
ple in  establishing  a  district  susceptible  of 
irrigation  from  a  common  source.  Its  sanc- 
tion is  visited  upon  the  willing  and  the  un- 
willing, provided  a  majority  of  the  voters  so 
direct.  Its  organization  is  carried  on  under 
the  supervision  of  a  judicial  tribunal,  the 
county  court.  It  possesses  the  power  of  taxa- 
tion and  its  monetary  exactions  promulgated 
under  tUat  authority  are  enforced  by  the  tax 
collectors  at  the  same  time  and  In  the  same 
manner  as  state  and  county  taxes  are  col- 
lected. It  Is  plain  that  if  the  plaintiff  had 
so  desired,  he  might  hare  petitioned  for  the 
organization  of  such  a  district  as  the  de- 
fendant. Although  he  may  have  provided 
through  his  private  corporation  or  on  bis  own 
individual  resources  for  the  Irrigation  of 
his  land,  he  was-  eligible  to  vote  for  the  for- 
mation of  the  defendant  Institution.  Being 
*  thus  qualified  to  enter  Into  it  voluntarily,  he 
Is  subject  to  the  majority  action  of  other 
landholders  similarly  situated.  In  the  exer- 
cise of  its  police  power  the  Legislature  has 
provided  against  the  possibility  of  a  small 
minority  escaping  Its  just  contribution  to  the 
public  good  by  the  mere  organization  of  an 
inadequate  scheme  sufficient  only  to  comply 
with  the  bare  letter  of  the  law.  The  act  au- 
der  which  the  defendant  was  organised  re- 
quires that: 

"The  court  shall  Id  all  actions  or  suits  or 
other  proceedings  take  judicial  knowledge  of 
the  orgHnizatioD  of^  and  boundaries  of  all  irri- 
gation districts  which  have  been  heretofore  or 
may  be  hereafter  organized  under  the  provi- 
sions of  this  act"  Section  61t»,  L.  O.  L.,  as 
amended. 

.  The  same  section  provides  for  a  contest  of 
the  election  on  organization  by  any  person 
owning  property  within  the  proposed  district 
lialile  to  assessment.  It  requires  that  the 
contest  shall  be  Instituted  within  60  days 
after  the  canvass  of  the  vote  and  the  an- 
nouncement of  the  result  by  the  county 
court,  and  declares  that: 

"After  the  expiration  of  said  period  of  siz^ 
days  DO  action  or  suit  shall  be  commenced  or 
mnintained  or  defense  made  affecting  the  va- 
lidity of  the  organization  of  any  irrigation  dis- 
trict organized  under  the  provisions  of  this 
act." 

The  whole  sul^stance  of  the  plalntifTs  com- 
plaint Is  bound  up  In  the  sufficiency  or  nul- 
lity of  the  defendant  district,  as  affecting  his 
lands.  In  several  cases  we  have  held  that 
this  question  cannot  be  raised  nor  decided  by 
Injunction.  Bennett  Trust  Co.  v.  Sengstack- 
en,  58  Or.  333,  113  Pac.  863;  Splonskofsky 
T.  Mlnto,  62  Or.  560,  126  Pac.  15;  Tyree  t. 
Crystal  District  Improvement  Co.,  64  Or, 
251,  123  Pac.  605. 

The  act  authorizing  the  existence  of  the 
defendant  establishes  a  procedure  for  the  sub- 
sequent exclusion  of  lands  rightfully  Includ- 
ed In  the  first  instance.  The  owner  of  realty 
who  desires  to  have  the  same  excluded  Is 
required  to  petition  the  board  of  directors 
for  that  purpose.  Notice  must  be  given  by 
publteatlon  In  some  newspaper,  requiring 
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persons  objecting  to  the  same  to  show  cause 
why  it  should  not  be  granted.  The  exclusion 
of  such  land  la  left  to  the  discretion  of  the 
board  as  the  best  Interest  of  the  district 
shall  appear  to  &em ;  but  with  this  proviso 
appearing  in  subdlvisiou  (d)  of  section  25,  c 
223,  L.  1911: 

"Provided,  that  it  shall  be  the  duty  of  said 
board  to  so  order,  upon  petition  therefor,  as 
aforesaid,  that  all  lands  so  petitioned  to  be  ex- 
cluded from  said  district  shall  be  excluded 
therefrom  which  cannot  be  irrigated  from  or 
which  are  not  susceptible  to,  or  would  not,  by 
reason  of  being  permanently  devoted  to  uses 
other  than  agricultural,  horticultural,  viticul- 
tural  or  grazing,  be  directly  bene&ted  by  the 
actual  irrigation  of  the  same  from  a  common 
source,  or  by  the  same  system  of  works  with 
tbe  other  lands  of  said  district,  or  from  the 
source  selected,  chosen,  or  provided,  or  the 
system  adopted  for  the  irrigatiou  of  tbe  lauds 
of  said  district,  or  which  are  already  irrigated, 
or  entitled  to  be  irrigated,  from  another  source 
or  by  another  system  of  irrigation  works." 

The  complaint  was  amenable  to  the  gener- 
al demurrer  because  It  does  not  show  that 
the  plaintiffs  lands  come  wltUIn  any  of  the 
exceptions  mentioned.  It  is  not  within  the 
limits  of  any  city  or  town.  It  is  not  impos- 
sible to  irrigate  it  On  the  contrary.  It  ap- 
pears clearly  in  the  testimony,  and  is  not 
contradicted  by  the  complaint,  that  plalntiCTs 
holdings  are  susceptible  of  irrigation  from  a 
commou  source  applicable  to  other  lands 
within  the  project  of  the  defendant  The 
complaint  does  not  show,  either,  that  the 
plaintiff's  realty  was  actually  irrigated  at 
the  time  of  the  organization  of  the  defendant 
district.  On  this  point  the  testimony  unques- 
tionably shows  that  the  land  has  not,  even 
to  the  time  of  the  hearing,  been  irrigated 
from  any  source.  This  excludes  it  from  the 
exception  against  taxing  lands  actually  ir- 
rigated. 

Mention  Is  made  of  an  application  of  the 
plaintiff  to  have  his  lands  excluded,  but  this 
was  not  prosecuted  beyond  the  action  of  the 
board  of  directors,  and  even  If  be  had  shown 
that  his  lands  were  already  Irrigated,  or  en- 
titled to  be  irrigated,  by  any  source  or  from 
another  system  of  irrigation  works,  this 
would  not  exempt  him  from  obligation  to  pay 
existing  Hens  or  indebtedness,  for  it  Is  pro- 
vlded  in  subdivision  (1)  of  section  25,  supra: 

"Nothing  in  this  set  provided  shall,  in  any 
manner,  operate  to  release  any  of  the  lands  so 
excluded  from  the  district  from  any  obligation 
to  pay,  or  any  Hen  thereon,  of  any  valid  out- 
standing bonds,  or  other  indebteduess  of  said 
district  at  the  time  of  tbe  filing  of  said  peti* 
tiou  for  the  exclusion  of  said  laeds,  but  upon 
the  coDtrary  said  lands  shall  be  held  subject  to 
said  hen,  and  answerable  and  chargeable  for 
and  with  the  payment  and  discharge  of  all  of 
said  outstanding  obligations  at  the  time  of  the 
filing  of  the  petition  for  the  ezclnsira  of  said 
land,  as  fully  as  though  said  petition  for  sucli 
exclusion  were  never  Sled  and  said  order  or 
decree  of  exclusion  never  made;  and  for  the 
purpose  of  discharging  such  outotanding  indebt- 
edness, said  lands  so  excluded  shall  be  deemed 
and  considered  as  part  of  said  irrigation  dis- 
trict tbe  same  as  though  said  petition  (or  its 
exclusion  had  never  been  filed  or  said  order 
or  decree  of  ezeluaion  never  made  and  alt  pro- 
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visions  which  may  have  beea  resorted  to,  to 
cotDpel^the  payment  l)y  said  land  of  its  Quota 
or  portion  of  said  outstandiog  obligation,  had 
•aid  exclusion  never  been  accompUsbed,  may, 
notwithstandtng  said  ezclusioo,  be  resorted  to 
to  compel  and  enforce  the  payment  on  the  part 
of  said  land  of  ita  quota  or  portion  of  said  out- 
standing obligations,  of  saia  irrigation  district 
for  which  it  is  liable,  as  herein  provided." 

In  brief,  the  organization  of  a  district  like 
the  defendant  la  a  proper  exercise  of  the  pow- 
er of  the  people,  manifested  by  an  election 
held  under  the  forms  of  law  for  that  purpose. 
It  voices  the  greatest  good  for  the  greatest 
number,  and  cannot  be  obstructed  by  any 
dog-ln-tbe-manger  policy  of  a  minority.  The 
plaintiff  bad  hla  opportunity  to  contest  the 
validity  of  the  corporation,  and  the  election 
resulting  In  Its  organization,  at  any  time 
within  60  days  after  the  result  of  the  rote 
was  declared.  He  did  not  avail  himself  of 
that  privilege  so  far  as  the  record  discloses. 
Bnder  the  terma  of  the  statute  this  concludes 
him.  Moreover,  as  disclosed  by  the  record, 
acting  under  the  authority  of  the  statute,  the 
directors  Instituted  a  suit  to  determine  the 
validity  of  the  organization  of  the  defendant 
and  Its  right  to  Issue  bonds.  By  virtue  of  the 
law  in  question,  the  plaintiff  bad  a  right  to 
appear  In  that  procedure  and  again  contest 
the  regularity  of  the  defendant  organization, 
Including  Its  right  to  tax  his  holding.  He 
suffered  that  opportunity  to  pass.  He  avail- 
ed himself  of  the  right  to  petition  for  the 
exclusion  of  his  land,  and  bis  petition  was 
denied.  -He  has  had  his  day  In  court  on  all 
these  several  occasions,  and  It  Is  too  late 
now,  and  the  procedure  In  this  case  is  un- 
availing, as  we  have  seen,  to  test  the  guea- 
Uaaa  he  would  raise.  He  had  a  right  to  em- 
ploy aa  many  private  means  as  he  chose  to 
Irrigate  his  land ;  but  this  does  not  exclude 
the  right  of  the  people  who  live  under  sim- 
ilar conditions  to  make  him  contribute  rat- 
ably to  the  larger  and  more  comprehensive 
scheme  of  general  irrigation.  The  act  under 
which  the  defendant  operates  declares  the 
use  of  water  in  which  It  en^ges  paramount 
to  every  other  use.  It  aathorlEes  the  con- 
demnation of  such  works  as  the  Snake  River 
District  Improvement  Company  is  shown  to 
have  contemplated.  Whether  we  consider 
the  corporations  public  or  private,  they  are 
clearly  In  different  classes  so  far  as  their 
organization  is  concerned.  The  legislative 
power,  as  well  It  might,  has  vested  the  de- 
fendant corporation  with  greater  and  more 
extensive  power  than  that  possessed  by  the 
Improvement  company  inaugurated  by  the 
plaintiff  and  bis  associates.  The  latter  must 
yield  to  the  greater  authority  of  the  defend- 
ant district  These  considerations  lead  to  a 
reversal  of  the  decree  of  the  circuit  court, 
without  prejudice  to  the  right  of  the  plaintiff 
to  redeem  his  land  from  the  effect  of  the  sale 
as  permitted  by  the  statute. 

For  these  reasons  I  dissent  from  the  ma- 
jority opinion. 


BOARD  OF  DIRECTORS  OP  PATETTB- 
ORGGON  SLOPE  IRB.  DIST.  T. 
PKTERSON  et  al. 

(Supreme  Court  of  Oregon.    June  29,  1915.) 

1.  Watebs  and  Wateb  Coubses  €=>230— Ib- 
bioation   distbicts  —  psoceedznos  of 

BoABD  OF  DlItECTOBS— RESOLUTIOIV  PBOPOB- 

iNU  Bond  Issue. 

A  reasonable  construction  of  the  language 
found  in  a  record  of  a  resolution  of  the  board 
of  directors  of  an  irrigation  district,  autliorizing 
a  bond  iaaue,  should  be  given  to  matte  the  same 
express  its  intent  as  manifested,  since  the  tech- 
nicality of  a  court  record  cansot  be  expected 
therein. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  {  319;  Dec.  Dig. 
$=»230.] 

2.  Watebs  and  Wateb  Coubses  €»230— Ib- 
BiOATioN  DiBTKicTS— Bonds— Notice— Stat- 
ute. 

Under  L.  O.  U  I  61S4.  pnividmg  that  be- 
fore making  a  sale  of  irrigation  district  bonds, 
tbe  board  of  directors  shall,  by  resolution,  de- 
clare its  Intention  to  sell  a  specified  amount, 
fix  tbe  time  and  place  of  bu<^  'sale,  and-  give 
notice  by  publication  thereof  at  least  30  days  in 
three  newspapers  published  in  the  state,  one  of 
which  shall  be  a  newspaper  published  in  the 
county  In  which  tbe  office  of  the  board  of  direc- 
tors is  situated,  if  a  newspaper  is  published  In 
such  county,  where  the  time  of  receiving  bids  for 
the  sale  of  such  bonds  was  fixed  at  11  a.  m.'on 
July  15,  1914,  and  notice  was  publii^hed  in  one 
morning  newspaper  five  successive  Fridays,  from 
June  12th  to  July  10th,  in  a  second  paper,  a 
weekly,  five  times  from  June  13th  to  July  11th, 
and  in  a  third  paper,  another  weekly,  five  times 
from  June  11th  to  July  &th,  the  publication  wns 
sufficient,  under  the  statute,  since  under  the  rule 
of  computation  that  one  week  is  equivalent  to 
seven  days,  the  notit^  was  published  for  more 
than  30  days. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CenL  Dig.  i  318 ;  Dec.  Dig.  «±» 
230.] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County ;  Dalton  Biggs,  Judge. 

Proceedings  by  the  Board  of  Directors  of 
the  Payette-Oregon  Slope  Irrigation  District 
to  secure  confirmation  of  the  proceedings 
of  the  board  relative  to  the  authorization 
and  sale  of  certain  bonds  of  the  district.  L. 
E.  Peterson  contested  such  confirmation,  and 
from  a  decree  confirming  and  approving  tbe 
proceedings  of  the  board,  and  declaring  the 
bonds  legally  Issued,  be  appeals.  Affirmed. 

On  September  15,  1914,  the  board  of  direc- 
tors of  the  Payette-Oregon  Slope  Irrigation 
District  commenced  a  special  proceeding  un- 
der sections  29  and  32  of  chapter  2:^3  of  the 
General  Laws  of  Oregon  for  1911,  provid- 
ing for  Irrigation  districts,  for  the  puriMse 
of  securing  an  examination  and  confirmation 
by  the  circuit  court  of  the  proceedings  of 
the  board  of  directors  relative  to  the  author- 
ization and  sale  of  the  bonds  of  the  district 
in  the  amount  of  $15,000.  October  21,  1014, 
WHS  fixed  as  the  diite  for  persons  Interciited 
to  appear  and  answer  or  plead  to  the  petition. 
Notice  and  summons  were  duly  puljlUhed. 
On  tbe  date  named  appellant,  L.  E.  Peter- 
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son,  a  landowner  In  the  district,  filed  an 
answer,  denying  on  Information  and  belief 
snbstantlallr  all  the  focts  set  forth  Id  the  pe- 
tition. Upcm  the  trial  ct  the  cause,  oral 
and  documentary  evidence  was  Introduced, 
showing  all  the  proceedings  tafeen  In  the 
matter  by  the  board  of  directors  In  the  Issu- 
ance and  sale  of  the  bonds.  The  trial  court 
found  the  proceedings  of  the  board  of  di- 
rectors regular  and  legal,  and  entered  a  de- 
cree confirming  and  an^rovlng  them  and  de- 
claring the  bonds  legally  Issued.  From  such 
decree  defendant  L.  B.  Petterson  appeals. 

Julien  A.  Hurley,  of  Vale,  for  appellant. 
W.  H.  Brooke,  of  Ontario,  for  respondent. 
Richards  &  Haga,  of  Boise,  Idaho,  for  pe- 
titioners. 

BEAN,  J.  (after  stating  the  facts  as 
above).  The  record  sets  out  all  the  docu- 
ments and  proceedings  bearing  upon  the  ques- 
tions at  Issue.  The  appellant  contends  that  the 
proposed  bond  issue  Is  not  for  a  purpose  au- 
thorized by  the  statute.  The  district  had 
been  regularly  organized.  See  Irrigation 
DIst.  T.  Peterson,  64  Or.  46,  128  Pac.  837,  129 
Pac.  123.  Surveys  and  plans  for  the  ac- 
quisition of  a  system  of  irrigation  works  had 
been  made  In  accordance  with  the  statute, 
-and  a  bond  Issue  of  $276,000  sold.  The  act 
in  question  authorizes  the  organization  of 
an  irrigation  district  for  a  beneficial  public 
purpose,  that  of  reclaiming  the  semlarld 
lands  of  the  state,  which  is  apparently  the 
main  object  of  the  law.  Section  6182,  as 
amended  in  1911  (L.  1911.  p.  385),  provides: 

"For  the  purpose  of  procuring  necessary  ree- 
lamation  works,  and  acquiring  the  necessary 
property  and  rights  therefor  and  otherwise  car- 
rying out  the  provisions  of  this  act,  the  board  of 
director!;  of  any  such  district  shall,  as  bood  as 
prficticnble  after  the  organization  of  any  B«ch 
district,  by  a  resolution  entered  on  its  records, 
formuUte  a  general  plan  of  ita  proposed  works, 
in  which  it  shall  state  in  a  general  way  what 
works  or  property  it  proposes  to  lease,  purchase, 
or  acquire,  and  what  work  it  proposes  to  con- 
struct, and  the  estimated  cost  for  carrying  out 
■aid  plan,  and  hnw  it  proposes  to  raise  the  nec- 
essary funds  therefor."^ 

For  the  purpose  of  estimating  the  cost 
thereof  the  law  directs  the  board  of  directors 
ot  the  district  to  have  surveys  and  plans 
made  to  demonstrate  the  practicability  of 
such  plan,  under  the  supervision  ot  a  com- 
petent engineer,  and  submitted  to  the  state 
engineer  for  his  report  An  election  is  au- 
thorized to  be  held  for  the  purpose  of  de- 
termining whether  or  not  bonds  of  the  dis- 
trict shall  be  Issued.  The  act  provides  the 
manner  of  calling  and  holding  such  an  elec- 
tion. The  record  shows  that  all  this  has 
been  done  in  compliance  with  the  statute. 
That  section  further  provides  as  follows : 

"Whenever  thereafter  said  board  In  its  judfl>- 
ment  deems  It  for  the  best  Interest  of  the  district 
that  the  question  of  the  issuance  of  bonds  in 
said  amount  or  any  amount,  shall  be  submitted 
to  said  electors,  it  shall  so  declare  of  record  in 
its  minutes,  and  may  thereupon  submit  sucb 
questions  to  said  electors  in  the  same  manner 
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and  with  like  effect  aa  at  audi  prevlons  election. 
The  bonds  authorized  by  any  vote  shall  be  desig- 
nated as  series,  and  the  series  shall  be  numbered 
consecutively  as  authorized.  The  portion  of 
bonds  of  a  series  sold  at  any  one  time  shall  be 
designated  aa  an  issue,  and  each  Isaue  shall  be 
numbered  In  ita  order." 

Section  6184  provides  In  part  that: 

"The  board  may  sell  bonds  from  time  to  time 
in  such  quantities  as  may  be  necessary  and  most 
advantageous,  to  raise  money  for  the  construc- 
tion of  said  canals  and  works,  the  acquisition  of 
said  property  and  rights,  and  otherwise  to  fully 
carry  out  the  object  and  purposes  of  this  act. 

This  clearly  Indicates  that  the  law  does 
not  contemplate  that  all  the  bonds  of  the 
district  should  necessarily  be  Issued  at  one 
time.  The  statute  further  provides  that  be- 
fore making  such  sale  the  board  shall,  by 
resolution,  declare  its  Intention  to  sell  a 
speclQed  amount  of  bonds,  and  fix  the  day, 
hour,  and  place  of  such  sale,  such  resolu- 
tion to  be  entered  on  the  minutes,  and  notice 
of  sale  to  be  given  by  publication  thereof 
at  least  80  days  in  three  newspapers  pub- 
lished In  the  state  of  Oregon,  one  of  which 
shall  be  a  newspaper  published  In  the  county 
In  which  the  office  of  the  board  of  directors 
is  situated,  if  there  be  a  newspaper  publish- 
ed In  said  county. 

After  an  examination  and  report  of  the 
district  engineer,  recommending  additional 
construction  upon  the  Irrigation  system  of 
the  district,  and  certain  equlpm^t  for  the 
same,  which  report  was  approved  by  the 
state  engineer,  the  board  of  directors  of  the 
district  passed  and  entered  a  resolution  to 
the  effect  that  the  Payette-Oregon  Slope  Ir- 
rigation District  purchase  a  dredge  and  oth- 
er equipment,  and  install  the'headgates  and 
other  structures  "and  complete  the  construo* 
tion  of  the  canals  of  the  district  by  concrete, 
lining  certain  portions  thereof,  and  by  in- 
stalling at  least  eight  checkgates  in  said  ca- 
nals," as  recranmended  by  the  engineer;  that 
for  the  purpose  of  obtaining  the  property  and 
providing  for  the  construction  wblch  it  was 
deemed  necessary  for  the  proper  operation 
of  the  irrigation  system,  $15,000  would  be  re- 
quired, which  the  district  should  raise  by 
the  issuance  of  coupon  bonds  to  that  amount; 
and  that  a  special  election  be  called  for  the 
first  of  June  of  that  year,  making  provision 
therefor,  and  requiring  the  secretary  to  give 
notice  thereof,  according  to  the  provisions  of 
the  act.  which  was  duly  complied  with. 

[1]  It  Is  su^ested  by  counsel  for  appel- 
lant, Peterson,  that  there  was  no  dedaratlon 
made  by  the  hoard  to  the  effect  that  the  con- 
struction fund  for  the  Irrigation  works  had 
been  exhausted,  or  that  sudk  works  had 
not  been  completed.  We  do  not  give  the 
resolution  of  the  board  this  constmctlon. 
The  board  simply  uses  different  language  to 
the  same  effect.  The  necessity  of  Qie  bonds 
la  plainly  declared,  and  the  resolution  recites 
that  they  are  for  the  purpose  ot  completing 
the  irrigation  works.  It  does  not  indicate 
that  funds  are  desired  for  a  reoonstrucUon  ot 
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the  Irrigation  syHtem,  bnt  for  the  completion 
thereof,  and  the  specifications  made  by  the 
engineer  are  to  the  same  import  A  reason- 
able construction  of  the  language  found  In 
the  record  of  the  meeting  of  the  board  of 
directors  should  be  given  so  as  to  make  the 
game  express  the  intent  manifested  thereby. 
The  same  technicality  of  expression  that  ap- 
pears In  a  court  record  would  not  be  ex- 
pected to  be  found  therein.  The  plain  mean- 
ing of  the  minutes  Is  that  the  bonds  are  pro- 
posed to  be  Issued  for  the  purpose  of  the 
further  cwistructlon  of  Irrigation  works  and 
the  acquisition  of  property  to  be  used  in  the 
furtherance  of  the  plan  adopted  to  effectuate 
the  purpose  ol  the  lefdslatlve  enactment,  and 
the  resolution  In  question  fulfills  the  require- 
ments of  the  statute  in  that  respect.  In  let- 
ter and  spirit  Hall  v.  Hood  River  Irrig. 
Dist.,  57  Or.  69,  110  Pac.  405 ;  Pioneer  Irrlg. 
Diat.  V.  Campbell,  10  Idaho,  159,  77  Pac.  328. 
Tbe  general  plan  of  the  Irrigation  system 
having  been  adopted  prior  to  the  first  issu- 
ance of  bonds,  It  was  unnecessary  to  reiterate 
the  same  In  the  plans  for  atlditlonal  con- 
struction. The  authority  to  acquire  neces- 
sary property  implies  power  to  improve  the 
two  acres  of  ground  used  as  a  site  for  the 
district  pumping  plant  in  order  to  derelop 
and  make  It  productive. 

[2]  It  is  contended  by  counsel  for  defend- 
ant I'eterson  that  the  publication  of  the  no- 
tice of  the  sale  of  bonds  was  insufficient. 
The  time  for  receiving  bids  for  the  sale  of 
the  bonds  was  fixed  as  July  15,  1914,  at  11 
o'clock  a.  m.  As  shown  from  the  quotation 
above,  publication  of  the  notice  is  required 
to  be  made  for  30  days.  The  affidavits  in 
the  record  disclose  that  the  notice  of  the 
sale  of  the  bonds,  which  was  in  due  form, 
was  published  as  follows:  In  the  Morning 
Oregontan,  five  successive  Fridays,  from  June 
12tb  to  July  lOtta,  or  34  days  Immediately 
prior  to  the  date  fixed  for  the  sale  of  the 
bonds;  in  the  Maltaenr  Enterprise  weekly 
five  times,  from  Jane  13th  to  July  UQi,  or 
for  32  days;  and  in  the  Ontario  Democrat, 
weekly  five  times,  fran  June  llth  to  July  9th, 
or  for  34  days.  Such  publication  was  a 
strict  compliance  with  tine  rc<iulrements  of 
the  statute,  and  was  sufficient  O'llara  r. 
Parker.  27  Or.  166,  174,  39  Pac.  1004;  82 
Cye.  pp.  486,  487;  S.  &  U  Society  v.  Th<mip 
son,  82  Cal.  847;  MeOlIvery  v.  City  of  Lewis- 
ton.  18  Idaho,  338,  90  Paa  348;  Leach  v. 
Burr,  188  V.  8.  filO.  28  Snp^  Gt.  893,  47  L. 
Ed.  667.  The  rule  for  the  computation  of 
the  time  of  pnMlcation  adopted  in  the  O'Hara 
Case,  which  has  stood  the  test  for  20  years, 
Indicates  that  one  week  is  equivalent  to 
seven  days.  Tto  notice  in  question,  having 
been  published  for  more  than  the  required 
number  of  days  tnUUled  the  mandate  of  the 
statute. 

Section  35  of  the  Irrigation  District  Act 
ordains  that: 


"He  court  bearing  any  of  Uie  coatesta  prt^ 

vided  for  by  this  act,  or  any  inquiry  into  the  !•• 
gality  or  correctness  of  any  of  the  proceediogs 
herein  provided  for,  most  disregard  any  error, 
irregularity,  informality,  or  omisaion  wbtcb  does 
Dot  iojuriotuly  affect  the  substantial  ruhts  of 
the  parties  to  said  proceeding.  *  *   *  " 

While  it  is  unnecessary  to  a^ly  this  sec- 
tion in  this  case,  it  Indicates  that  It  was 
the  legislative  design  that  the  spirit  of  the 
act  should  be  consummated.  Section  6213, 
L.  O.  L.,  as  amended  by  the  General  Laws 
of  Oregon  for  1013,  p.  61,  provides  In  effect 
that  the  officers  of  the  district  shall  have 
no  power  to  Incur  an  Indebtedness  or  liability 
in  excess  of  9200  per  acre  In  the  aggregate 
of  the  land  situated  in  the  district,  and  any 
debt  or  liablll^  Incurred  In  excess  of  such 
express  provision  shall  be  and  remain  ab- 
solutely void,  except  that  for  the  purpose  of 
organi3»ition,  the  board  of  directors  may 
incur  an  indebtedness  not  exceeding  fl  per 
acre  on  such  land.  It  is  shown  tay  the  retet^ 
ence  made  In  the  record  in  this  proceeding 
that  the  present  indebtedness  of  the  district 
is  but  Uttle  In  excess  $40  per  acre,  and  the 
limit  fixed  in  the  inhibition  clause  contained 
in  section  6313  has  not  been  approached. 

In  BO  far  as  the  case  affects  the  lands  of 
defendant  D.  \V.  Ratbfbn,  the  matter  ]» 
determined  by  tbe  decree  in  the  case  of  Bath- 
fon  V.  Payette-Oregon  Slope  Irrigation  Dis- 
trict, 140  Pac.  1044,  in  which  an  (pinion  has 
just  been  rendered,  excluding  hla  lands  from 
the  district 

After  a  careful  examination  <^  all  the 
records  and  proceediogs  relating  to  the  au- 
thorization of  the  Issuance  and  sale  of  the 
bonds  of  the  district  In  the  sam  of  $16,000. 
we  find  that  the  same  were  In  all  things 
regular  and  legal,  and  that  the  said  bonds 
and  the  order  for  the  sale  and  the  sale  there- 
of are  legal  and  valid. 

It  follows  that  the  decree  ot  tbe  lower 
oourt  is  therefore  affirmed. 


BUTLER  V.  MAIER.    (No.  41C6.) 
(Court  of  Appeals  of  Colorado.   June  14,  1015.) 

1.  Vendor  and  Fuechaseb  ®==>214— Assion- 

IIENT  OK  GONrBACT  —  LlABILITIKS  OF  PaB- 
TIES. 

^^'bere  on  aasignment  of  a  contract  to  con- 
vey land  and  wat^r  rights  to  the  assignor  bound 
the  asslKUor  to  pay  certain  interest  on  deferred 
paymeots  for  tbe  land  and  nssesHinents  on  wutei- 
rights,  called  for  by  tht>  contract  of  sale,  tbe  as- 
signee, who  Ivad  not  paid  the  interest  and  was 
not  otherwise  damaged  by  the  failure  of  the  as- 
aiKnor  to  pay  the  same,  could  not  maintain  an 
action  against  the  assignor  for  tbe  interest  and 
water  assessments. 

[Ed.  Note.— For  other  caaea,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  436,  442-448;  Dec. 
Dig.  «s>214.1 

2.  Appeal   and   Bbbob   ^=322  —  Infbbior 
Courts— Waives  of  Objections. 

Error  in  overruling  motion  of  defendant  to 
dismiss  an  appeal  from  the  county  court,  so  far 
as  baaed  on  proceedings  in  the  county  court, 
was  waived  by  defnndaut'B  appearing  in  that 
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conrt  on  motion  for  new  trial,  without  objec- 
tion on  tbe  ground  that  tiie  motion  was  not 

tuade  in  due  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  98;  Dec  Dig.  <8=>22.] 

8.  ApFEAi:.   AND   Ebbob  «s»22  —  Ihfebiob 
CouBTS— Waivbb  of  Objeotions. 

Error  of  the  district  court  in  refusing  to 
dismiss  an  api>eal  from  the  county  court  is 
waived  bj  defendant  going  to  trial  on  the  merits 
and  submitting  himseU  to  the  Jurisdiction  of  tbe 
district  court. 

_[Ea.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  98;  Dec.  Dig.  ^I&i 

Appeal  from  District  Court,  Prowers  Coan- 
ty;  A.  Watson  McHendrle,  Judge. 

Action  by  George  H.  Maler  against  N.  B. 
Butler.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Hess  A  Guckow,  of  La  Junta,  fbr  {Aalntlff 
In  error.  Gordon  &  Gordon,  of  Lamar,  for 
defendant  in  error. 

KING.  J.  In  this  opinion  defendant  In 
error  will  be  called  plaintiUT,  and  plaintiff  In 
error  will  be  called  defendant,  as  in  the  trial 
court 

Defendant  assigned  to  platnUfF  two  writ- 
ten contracts,  by  which  the  Arkansas  Talley 
Sugar  Beet  &  Irrigated  Land  Company 
agreed  to  convey  to  defendant  certain  lands 
and  water  rights  in  consideration  of  pay- 
ments to  be  made  and  conditional  to  be  per^ 
formed  by  defendant,  as  therein  specified. 
The  complaint  alleges,  and  the  evidence  for 
plaintiff  tends  to  prove,  that,  npon  making 
said  assignments,  defendant  agreed  to  pay  all 
the  interest  to  Augnst  9,  1912,  on  deferred 
payments  and  all  assessments  on  water 
rights  to  October  1,  1912,  as  required  to  be 
paid  by  the  terms  of  the  contracts  so  as- 
signed; that  said  interest  amounted  to 
$417.63  and  water  assessments  to  f  112 ;  that 
defendant  had  not  paid  the  same;  and  that 
plaintiff  had  paid  tbe  water  assessments 
only.  The  Jury  was  Instructed  to  return  a 
verdict  for  plaintiff  for  both  amounts,  with 
interest  added,  if  it  found  that  defendant 
agreed  to  pay  said  items.  Verdict  and  Judg- 
ment for  plaintiff  in  the  sum  of  $561.20. 

[1]  L  Until  plaintiff  has  paid  the  interest 
in  question,  or  has  been  otherwise  damaged 
by  fftilure  of  defendant  to  pay  the  same,  no 
cause  of  action  has  accrued  in  plaintiff's  fa- 
vor on  that  account.  By  the  terms  of  the 
alleged  agreement,  he  was  not  compelled  to 
pay  the  Interest,  and  by  the  asdgnments  de- 
fendant was  not  reeved  of  his  liability  to 
pay  it  to  the  land  company.  No  cause  of  ac- 
tion was  alleged  or  proven  to  sustain  the  in- 
struction or  verdict  as  to  that  Item. 

[2,  3]  2.  The  court  did  not  err  in  overrul- 
ing defendant's  motion  to  dismiss  tbe  appeal 
from  the  county  court  The  error  assigned, 
so  far  as  it  is  based  on  proceedings  in  the 
county  court,  was  waived  by  appearing  in 
that  court  on  the  motion  for  new  trial  with- 


out objection  on  the  ground  that  tbo  motion 
was  not  made  in  dne  time.  Moreover,  even 
if  it  be  assumed  that  the  district  court  should 
have  granted  the  motion  to  dismiss  ttie  ap- 
peal,  that  error  was  waived  by  going  to  trial 
on  the  merits.  Defoidant  thereby  submitted 
himselt  to  tbe  Jnrisdiction  of  tbe  district 
court,'  and  cannot  now  be  heard  to  raise  that 
objection.  Silver  Mountain  Mining  Go.  v. 
Anderson.  61  Colo.  298,  301,  117  Pac;  173; 
Tucker  v.  Tucker.  21  Cola  App.  91,  121  Pac. 
125;  Brown's  Estate  v.  Stair.  25  Cda  App. 
140^  146,  136  Pa&  1003;  Faij'banfcs  Morse  & 
Go.  T.  MacLeod.  8  Colo.  App.  190,  iSi,  45 
Pa&  282. 

3.  The  error  assigned  to  the  ruling  of  the 
court  In  excluding  certain  testimony  offer- 
ed by  defendant's  witnesses  Pierce  and  Thur- 
ston is  unavailing,  for  reasons  given  in 
City  of  Pueblo  v.  Bradley,  28  Colo.  App.  177, 
179,  128  Pac  688. 

4.  All  oth^r  objection  raised  by  the  as- 
:dgnment  of  errors  have  been  considered  and 
are  overruled. 

Judgment  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  plaintiff  for  $112,  together  with  interest 
thereon  at  8  per  cent  per  annum  from  the 
date  of  the  commencement  ot  this  action  in 
the  county  court  and  to  dismiss  the  cause  of 
action  upon  the  item  of  deferred  interest, 
without  prejudice  to  plalntlfrs  right  to  begin 
a  new  suit  to  recover  on  that  part  of  the 
agreement  if  he  be  so  advised. 

Beversed  and  remanded. 


HOUSE  et  at.  v.  ANDERSON.    (No.  4040.) 

(Court  of  Appeals  of  Colorado.   June  14,  1915. 
Behearing  Denied  July  6,  191S.) 

Gabnishuent  «s»196  —  Vacation  or  JuDO- 

MENT— Effect. 

Where  writs  of  garnishment  were  issued  on 
a  judgment  In  wliich  the  garnishees  were  judg- 
ment debtors,  upon  the  vacation  of  such  judg- 
ment, after  service  of  the  writs,  before  hearing 
was  bad  on  tbe  traverse  to  the  answers  of  the 
garnishees,  such  writs  lost  their  vitality,  since 
they  fell  with  the  vacating  o£  the  judgment  upon 
which  they  were  based. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent.  Dig.  §S  386-389:  Dec.  Die.  «=»196.J 

Error  to  District  Court,  Logan  County; 
H.  P.  Burke,  Judge. 

Action  by  M.  Anderson  against  U  H.  House 
and  Hester  House.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Beversed. 

Munson  A  Munson,  of  Sterling,  for  plain- 
tiffs in  error.  Naugle  ft  Turman,  of  Sterling, 
for  defendant  in  error. 

CUNNINGHAM,  P.  J.  Owing  to  omissions 
and  defects  in  numbering  the  pages  and 
folios  of  the  original  transcript  of  record, 
and  to  tlie  fact  that  tbe  record  has  not  been 
arranged  cbronol<H;ically.  we  bave  found 
considerable  difficulty  In  following  the  nn- 
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meroas  steps  In  the  very  nniunal  proceedings 

bad  in  the  trial  court  In  this  case. 

We  think  no  good  purpose  can  be  snbserr- 
ed  by  stating,  at  any  great  length,  the  varj- 
ous  orders  entered  in  the  trial  court  In  the 
progress  of  the  cause.  It  Is  sufficient  to  say 
that  the  Judgment  herein  appealed  from  was 
rendered  In  a  proceeding  wherein  the  an- 
swers made  by  the  plalntitls  In  error  to  cer- 
tain garnishment  writs  were  traversed ;  also 
that  the  aforesaid  writs  of  garnishment  had 
been  Issued  upon  a  Judgment  against  the 
plaintiffs  in  error.  In  other  words,  we  have 
the  unusual  proceeding  of  writs  of  garnish- 
ment being  Issued  upon  a  Judgment  In  which 
the  garnishees  were  likewise  the  Judgment 
debtors.  Furthermore,  the  Judgment  upon 
which  the  writs  were  Issued  bad  tteen  Tacat- 
ed  and  set  aside  by  the  trial  court  after  the 
writs  had  been  served,  and  before  the  hearing 
on  the  traverse  was  had.  But,  for  some  rea- 
son, the  court  declined  to  quash  or  vacate  the 
writs  of  garnishment  Issued  upon  a  Judgment 
that  had  been  vacated. 

The  trial  court  was  entirely  Justified  in 
vacating  the  Judgment  upon  which  the  writs 
of  garnishment  had  issued,  and  It  Is  clear 
that  tliereafter  said  writs  were  without  any 
vitality,  since  they  fell  with  the  vacating  of 
the  Judgment  upon  which  they  were  based. 

Counsel  for  defendant  In  error  has  called 
our  attention  to  no  precedent  or  authority 
supporting  the  actions  of  the  trial  court,  as 
hereinabove  narrated,  and  we  know  of  none. 

In  view  of  the  conduct  of  the  plaintiff  in 
error  It.  H.  House,  as  disclosed  by  his  own 
testimony,  it  is  with  much  regret  that  we 
0nd  ourselves  unable  to  sustain  the  Judgment 
herein  as  to  blm,  but  to  do  so  would  be  to 
subvert  or  Ignore  the  most  elementary  prin- 
ciples of  practice  and  procedure. 

Reversed. 


OREGO  V.  HATES.     (No.  4190.) 

(Court  of  Appeals  of  Colorndo.   June  14,  1910. 
Behearing  Denied  July  6,  1915.) 

1.  PlfADIHQ  4S3214  —  DeUUBBJEB  —  ADIOS- 
BIONS. 

A  demurrer  to  a  complaint  admits  facts 
well  pleadad  therein. 

|Ed.  Note.— For  othsr  cases,  pee  Pleading, 
Cent  Dig.  »  52WS34;   DecTlHg.  «=9214.] 

2.  CORPOBATIONS  Cs»121— SaIX    OI*  STOCE— 

Kbau  D— Actio  If — CoMPtAi  NT. 

A  complaiut  alleging  that  defendants  know- 
ingly, willfully,  and  fraudulently,  with  the  in- 
tent to  cheat  and  defraud  plaintis,  induced  him 
to  invest  money  in  stock  of  their  company  on 
the  express  understandins  that  it  would  be  ap- 
plied to  the  purchase  of  supplies,  etc.,  for  the 
company's  use,  which  was  not  done,  that  plain- 
tiff's failure  to  examine  the  books  of  tbe  com- 
pany before  purchasing  the  stock  was  excuuble 
because  of  defendant's  statement  that  they 
could  not  then  be  bad,  that  defendants  induced 
plaintiff  to  purchase  the  stock  in  reliance  upon 
tiieir  representattons  that  there  were  no  debts 
axainst  the  company,  which  was,  in  fact,  In- 
solvent, stated  a  cause  of  action  to  rescind  the 


contract  on  the  ground  tS  fraud  and  willfal 

deceit. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  gg  504,  505;  Dec.  Dig.  €=9121.] 

3.  COBPOBATIONS  ^121— SaLB  OV  STOCK— 
PBAUOUL.ENT  RKPBEBBHTATIONS  —  MBASUBB 
OT  DaHAOEB. 

In  an  action  to  rescind  a  contract  for  the 
purchase  of  stock  on  the  ground  of  the  fraud 
practiced  by  the  defendants,  an  iastruction  that 
tbe  measure  of  damages  was  the  difference  be- 
tween what  the  stock  was  actually  worth  at  the 
time  of  purchase  and  the  amount  paid  therefor 
by  plaintiff  was  erroneous,  whether  intended  to 
apply  to  an  action  to  rescind  tbe  contract,  an 
action  based  on  tbe  fraudulent  representations, 
or  to  an  action  for  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  504,  505;  Dec.  Dig.  «»121.] 

4.  Appeal  and  Ebrob  ^907— PBi:8nMFTX0N 
—Evidence  to  Buppoet  Judqijemt. 

The  appellate  court  will  assume  ttiat  tfae 
evidence  supported  tbe  court's  finding  and  Judg- 
ment, provided  that  tbe  judgment  was  authoriz- 
ed by  tbe  allegations  of  the  complaint  under 
any  conditions  of  proof, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  2899,  2911-2916,  8678, 
3674.  3676,  3678;  Dec  Dig.  €=^007.1 

5.  COBFOEATIONS    ^=3l21-^La    OV  STOOE— 

Fbaudulent  Bepbesbntatiohb  —  Isaais 

ANU  EV1U£NCB. 

Under  a  complaint  alleging  that  defendants 
knowingly.  wiUfuUy,  and  fmuduleutly,  withs  in- 
tent to  oieat  and  defraud  plaintiff,  induced 
him  to  Invest  money  In  stock  to  be  applied  to 
the  purchase  of  supplies,  etc.,  which  was  not 
done,  excusing  piaincia's  failure  to  examine  the 
books  of  the  company  by  defendant's  statement 
that  they  could  not  then  be  -had,  and  alleging 
that  he  was  induced  to  purchase  the  stock  in 
reliance  on  defendant's  fraudulent  representa- 
tions that  the  company  had  no  debts,  the  issues 
warranted  the  introduction  of  evidence  which 
would  support  a  judgment  for  plaintiff  for  S400^ 
and  a  special  verdict  that  one  of  the  defendants 
was  guilty  of  fraud  and  willful  deceit 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  $§  504,  505 ;  Dec  Dig.  «=>121.1 

6.  Appbai.  and  Erbob  <g==>1032  —  Habulbss 

EBBOB— BUBDEN  OF  SHOWING  EbROB. 

It  is  not  sufficient  to  show  that  abstract 
error  was  committed  in  an  instruction,  but  it 
must  affirmatively  appear  that  it  was  prejudi- 
cial, and,  as  a  general  rule,  this  can  only  be  de- 
termined by  a  consideration  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4047-4051;  Dec.  Dig. 
«5>1032.j 

Error  to  District  Court,  Denver  County; 
George  W.  Alleu,  Judge. 

Action  by  J.  E.  Hayes  against  L.  E.  Gr^ 
and  another.  Judgment  for  plaintiff,  and  de- 
fendant Gregg  brings  error.  Affirmed. 

Floyd  J.  Wilson  and  Charles  H.  Beeler, 
both  of  Denver,  for  plalnUff  in  error.  Edw. 
R.  Morrla,  of  Denver,  for  defendant  in  error. 

HURLBUT,  J.  This  actlcm  was  instituted 
August  19,  1913;  plabitltt  in  error,  Gregg, 
and  Amanda  O.  Gale  being  defendants  below, 
and  J.  K.  Hayes  plaintiff  below.  It  ai^ara 
from  tbe  allegations  of  tbe  complaint  that 
tbe  action  was  one  to  rescind  a  contract,  up- 
on tbe  ground,  as  claimed,  that  fraud  bad 
been  practiced  on  plaintiff  by  defendants,  in 
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and  abotit  Oie  negotiation  and  purchase  by 
the  former  trom  the  latter  of  certain  stock 
In  a  domestic  corporation.  The  case  was 
tried  to  a  jury,  which  returned  a  verdict  In 
favor  of  plaintiff  for  |400,  as  well  as  a  epe- 
clal  verdict  that  defendant  Gregg,  In  commit- 
ting the  tort  complained  of,  was  guilty  of 
fraud  and  willful  deceit.  Judgment  was  ren- 
dered upon  the  verdict  In  favor  of  plalntlCf 
for  the  money  found  due,  and  also  that  de- 
fendant be  committed  to  the  county  jail  for 
a  term  of  four  months,  to  be  released  upon 
the  payment  of  the  sum  stated  In  the  judg- 
ment Exceptions  were  reserved  by  defend- 
ant, who  prosecutes  this  writ  of  error,  and 
the  case  Is  here  by  proper  proceedings  for 
determination.  None  of  the  evidence  given 
at  the  trial  ia  incorporated  In  the  transcript 
or  abstract  of  record.  The  controversy 
therefore  Is  to  be  determined  only  upon  the 
record  proper.  No  brief  has  been  filed  by 
defendant  In  error. 

But  two  questions  are  presented  for  deter- 
mination: (1)  Does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action?  and 
^)  did  the  trial  court  commit  fatal  error  lu 
'  refusing  to  give  an  Instruction  on  the  meas- 
nre  of  damage,  tendered  by  defendant  at  the 
trial?  As  to  the  first  question  a  general  de- 
murrer to  the  complaint  was  filed  In  the 
conrt  below  and  overruled,  whereupon  de- 
fendant pleaded  over  by  filing  an  answer,  and 
went  to  trial  upon  the  Issues  formed. 

[1,2]  We  have  carefully  read  the  com- 
plaint, and  it  ia  noticeably  faulty  and  defec- 
tive as  a  pleading  designed  to  state  plaintiff's 
cause  of  action  In  ordinary  and  concise  lan- 
guage without  unnecessary  repetition,  as  re- 
quired by  the  Code.  In  his  use  of  the  tenses 
the  pleader  who  drafted  that  Instrument  seri- 
ously jeopardized  the  suOicIency  of  the  com- 
plaint. However,  the  demurrer  admits  all 
facts  therein  stated.  If  well  pleaded ;  and  If, 
upon  a  consideration  of  all  the  allegations 
appearing  In  the  complaint,  there  can  be  cull- 
ed therefrom  sufficient  averments  showing 
the  plaintiff  clearly  entitled  to  relief,  the 
complaint  should  be  held  good  as  against  the 
demurrer,  no  matter  how  much  superfluous 
matter  may  be  contained  therein,  or  how 
ambiguous  or  disconnected  the  pleading  may 
otherwise  be. 

Disregarding  the  averments  In  the  com- 
plaint, which  attempt,  but  fall,  to  properly 
plead  the  falsity  of  defendant's  statements 
as  to  the  value  of  the  stock,  and  the  amount 
of  profits  the  company  was  earning  at  the 
time  of  the  purchase  of  the  stock  by  plaintiff, 
as  well  as  some  other  averments  subject  to 
criticism,  we  think  there  are  sufficient  allega- 
tions remaining  to  state  a  cause  of  action, 
and  entitle  plaintiff  to  relief.  From  the  com- 
plaint the  following  facts  are  made  to  ap- 
pear: The  Gale-Lydon  Auto  Company  was 
a  domestic  corporation  engaged  In  the  busi- 
ness of  Instructing  and  educating  students  In 
the  method)  of  operating,  repairing,  and 
faandllng  automobiles.  On  June  10,  1013,  L. 


E.  Gregg,  defendant,  was  presldeht,  director, 
and  one  of  the  largest  stockholders  of  the 
company,  and  at  the  date  mentioned.  In  con- 
junction with  Amanda  O.  Gale,  iinothor 
stockholder  and  director,  had  full  and  com- 
plete charge  of  its  business  operations,  both 
being  familiar  with  the  earnings  of  the  com- 
pany, the  extent  of  its  Indebtedness,  and 
all  matters  pertaining  to  Us  business  affairs. 
For  some  time  prior  to  snid  date  plaintiff, 
Hayes,  had  been  a  student  of  the  company, 
paying  tuition  therefor.  On  May  30,  1913, 
the  plaintiff  entered  the  employment  of  the 
company,  at  a  weekly  salary.  Between  May 
30th  and  June  10th  defendants  repeatedly 
solicited  plaintiff  to  purchase  stock  of  said 
company,  assuring  him  that,  if  he  did  so,  he 
would  receive  regular  wages  and  steady  em- 
ployment; that  the  earnings  and  profits  at 
that  time  were  sufficient  to  Insure  plaintiff 
and  the  two  defendants  good  average  wages; 
that  the  company  required  more  supplies  and 
machinery  to  handle  the  growing  business, 
and  If  plaintiff  would  purchase  such  stock 
the  money  paid  therefor  would  be  Invested 
for  supplies  and  machinery  needed  by  the 
company;  and  that  the  stock  could  be  pur- 
chased for  33^^  cents  a  share,  but  was  worth 
more  than  that  price.  Plaintiff  at  the  time 
asked  to  see  the  books  of  the  company.  In 
order  to  Investigate  and  learn  what  It  had  In 
assets  and  the  amount  of  Its  debts  and  liabil- 
ities. If  any,  and  what  profits  it  was  earning, 
but  defendants  stated  the  books  were  at  that 
time  In  the  hands  of  tfte  company's  secretary, 
and  not  at  hand.  At  that  time  defendants 
stated  to  plaintiff  that  there  were  no  debts 
owing  by  the  company,  nor  any  liabilities 
outstanding  against  It;  that  it  owned  clear 
and  free  all  the  property  then  In  use;  that 
it  then  had  contracts  with  students  suflicient 
in  number  to  pay  a  good  average  salary  to 
plaintiff  and  defendants;  and  that  they,  as 
its  officers,  controlled  all  outstanding  stock 
except  one  or  two  shares.  Plaintiff  believed 
and  relied  upon  all,  each  and  every,  of  the 
statements  and  representations  aforesaid 
made  by  defendants,  and  believed  and  relied 
upon  the  truth  thereof,  and  was  induced 
thereby  to  purchase,  and  did  purchase,  on  the 
10th  of  June,  1913,  1,200  shares  of  said  stock, 
paying  therefor  the  sum  of  $400  in  money, 
receiving  a  certificate  therefor.  On  July  12, 
1913,  defendants  absented  themselves  from 
Denver,  and  remained  absent  for  about  two 
weeks  thereafter,  leaving  plaintiff  in  charge 
of  the  premises,  and  during  this  period  he 
became  enabled  to  investigate  the  affairs  of 
said  company.  On  July  28th  plaintiff  first 
discovered  and  learned  that  the  statements 
and  representations  aforesaid  made  to  him 
by  defendants,  upon  which  he  was  induced  to 
buy,  and  did  buy,  the  shares  of  stock  afore- 
said, were  false  and  untrue ;  that  nearly  all 
of  the  $400  paid  by  him  for  the  stock  afore- 
said was  appropriated  by  defendants  tor 
their  personal  use;  that  tbe  statements  and 
representations  made  to  him  by  defendants 
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to  the  effect  tiiat  the  company  had  no  debts 
or  other  llablUtles,-  as  above  stated,  were 
false  and  nntrue ;  and  that  the  company  was 
InsolTent  After  becoming  possessed  of  sxic^ 
Information,  plaintiff  elected  to  rescind,  and 
did  rescind,  the  contract  of  purchase  of  mch 
stock,  and  on  July  30th  notified  defendants 
in  writing  of  such  election,  tendering  bade  to 
them  the  stock  at  that  time,  and  demanding 
the  return  of  the  money  which  he  had  paid 
therefor,  but  such  demand  was  refused.  At 
the  time  the  statements  and  representations 
were  made  by  defendants  as  aforesaid  they 
each  had  full  knowledge  of  the  facts  concern- 
ing the  business  of  the  company,  the  value  of 
Its  shares  of  stock,  the  amount  of  its  profits 
and  earnings,  and  the  amount  of  its  Indebt- 
edness and  ItabUltles  then  existing,  and  well 
knew  that  such  statements  and  representa- 
tions made  by  them  at  tibat  time  were  false 
and  untrue,  and  the  same  were  made  by  them 
designedly,  for  the  purpose  and  with  the  in- 
tention of  cheating  and  defrauding  the  plain- 
tiff, and  for  the  purpose  of  Inducing  him  to 
purchase  the  stock  and  pay  for  the  same  aa 
above  stated.  By  reason  of  such  false  state- 
ments and  representations,  on  the  part  of  de- 
fendants, as  above  alleged,  plaintiff  was 
damaged  In  the  sum  of  $400. 

The  facts  just  recited,  and  admitted  by  the 
demurrer,  fairly  show  that  defendants  know- 
ingly, willfully,  and  fraudulently,  with  the  in- 
tent to  cheat  and  defraud  plaintiff,  induced 
the  latter  to  Invest  $400  In  stock  of  the  com- 
pany upon  the  CTpresa  understanding  that 
the  same  should  be  applied  to  the  purchase 
of  supplies  and  machinery  for  the  use  of  the 
company,  which  was  not  done;  that  plain- 
tiff's failure  to  examine  the  books  of  the  com- 
pany prior  to  his  purchase  of  the  stock  was 
excusable,  by  reason  of  defendants'  state- 
ment before  the  purchase  that  tbe  books 
could  not  be  obtained  at  the  time ;  and,  fur- 
ther, that  with  a  like  fraudulent  Intent  de- 
fendants Induced  plaintiff  to  purchase  the 
stock  aforesaid.  In  reliance  upon  their  clear 
representations  and  statements  made  at  the 
time  that  there  were  no  debts  or  liabilities 
then  existing  against  the  company,  the  com- 
plaint showing  that  such  statements  and  rep- 
resentations were  false,  and  that  at  the 
time  the  company  was  insolvent  From  the 
averments  of  tbe  complaint  as  above  detailed 
it  Is  evident  that  the  contention  of  plaintiff 
in  error  that  the  complaint  is  fatally  defec- 
tive as  against  the  general  demurrer  Is  un- 
tenable. 

[3]  Aa  to  the  aeomd  question  discussed  by 
plaintiff  in  error,  concerning  the  action  of  the 
trial  court  In  refusing  to  give  an  Instruction 
iqton  the  measure  of  damage  tendered  by 
hlra.  It  appears  from  tbe  record  that  no  In- 
Btructlm  was  given  by  the  court  upwi  that 
subject,  and  none  <^ered  except  the  one  re- 
ferred to,  which  reads  as  follows: 

"The  court  InHtructe  the  jury  that  the  measure 
of  the  plaintiff's  damage,  should  yon  find  tor 
the  plaintiff,  is  the  differeace  between  what  the 
■aid  stock  was  actually  worth  at  the  time  oi  the 
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said  purchase  and  the  oiooBiit  of  money  ma. 
paid  by  tbe  plaintiff  for  tin  said  stock." 

The  Instruction  was  not  a  correct  state- 
ment of  the  law  as  applied  to  any  Issue 
formed  by  the  pleadings.  If  it  was  Intended 
to  apply  to  an  action  for  breach  of  warranty. 
It  Is  not  Qorrect.  Huston  T.  Plato,  3  Cola 
40^.  If  Intended  to  apply  to  an  action  to 
rescind  a  contract,  It  Is  equally  faulty.  3 
Sutherland  on  Damages  (3d  Ed.)  8  ^6; 
Westerfeld  v.  N.  y.  U  Ins.  Co.,  129  Cal.  68,  68 
Pac.  92,  61  Pac.  667.  If  intended  to  apply  to 
an  action  based  upon  fraudulent  represMita- 
tlons,  it  is  objectionable,  as  not  cleai^  stat- 
ing the  rule  as  announced  by  our  Supreme 
Court  LlUey  et  al.  v.  Randall,  3  Colo.  298 ; 
Herfort  v.  Cramer,  7  Colo.  483,  4  Pac.  89& 
Moreover,  as  no  bill  of  exceiptions  is  incor- 
porated In  the  record,  we  are  not  advised  as 
to  the  kind  or  character  of  evidence  adduced 
at  the  trial,  new  upon  what  theory  tho  leopec- 
tive  parties  tried  the  case. 

[4]  We  may  well  reiterate  the  language  of 
Judge  Walling  in  Price  v.  Kit  Carson  County, 
22  Colo.  App.  316.  124  Pac.  363,  via: 

"We  are  bound  to  assume  that  the  evidence 
supported  the  court's  findings  and  judgment,  pro- 
vided that  the  Judgment  was  authorized  by  the 
allegations  of  the  complaint^  under  any  condi- 
tions of  proof 

it,  I]  The  issoes  formed  by  the  pleadli^ 
clearly  warranted  the  Introduction  of  evi* 
deuce  which  would  sajj^rt  the  Judgment 
rendered.  The  failure  by  tbe  trial  court  to 
give  the  instruction  as  presented  would  not 
Justify  a  reversal  ot  the  judgmrat  <m  that 
ground  alon^  unless  It  should  appear  from 
the  record  that  defendant's  substautlal  rights 
were  Invaded  by  such  refusal,  or  he  was 
prejudiced  thereby.  No  such  showing  Is  dis- 
closed by  the  record.  In  the  absence  of 
any  testimony  or  evidence,  It  is  impossible 
for  us  to  conclude  whether  or  not  plaintiff 
in  error  was  in  any  way  prejudiced  by  the 
refusal  to  give  the  Instruction.  For  anything 
that  appears  in  the  record  to  the  contrary, 
such  proceedings,  stipulations,  or  admissions 
may  have  occurred  at  the  trial  as  to  render 
it  entirely  unnecessary  for  such  Instruction 
to  be  given  by  the  court 

In  Nelson  v.  Nelson  et  aL  (Cola  Aj^.)  146 
Pac.  1079,  the  court,  speaking  through  Judge 
King,  said  In  part: 

"It  is  not  sufficient  to  show  that  error  in  the 
abstract  was  committed  in  giving  an  instruc- 
tion, but  it  must  alfirmatively  appear  that  it  was 
prejudicial,  and,  as  a  general  rule,  this  can  only 
be  determined  by  a  consideration  of  the  evi- 
dence." 

In  Bice  T.  WUlUuns,  18  Colo.  App.  830,  71 
Pac.  433,  error  was  assigned  opon  the  giving 
of  Instructioiu^  numbered  1  to  9,  inclusive. 
No.  1  was  not  set  out  in  the  ahetract.  The 
court  aaid  in  pazt: 

"To  enable  us  to  Judge  whether  the  jury  could 
have  been  misled  we  must  know  not  only  what 
was  the  first  instruction,  but  also  what  the 
evidence  was.  For  aught  that  appears,  there 
was  no  conSict  in  the  testimony,  without  an 
opportunity  to  examine  It,  it  Is  Impossible  for 
'  us  to  know  whether  there  was  or  not  It  may 
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have  been  bo  coDclusive  as  to  pieclade  any  ver- 
dict but  the  ooa  wMdi  was  retnrned;  and,  if 
BO,  the  language  of  the  instrnctlons  is  not 
very  material." 

See  Suttra  V.  Dana,  11!  (Mo.  08,  25  Pac. 
90,  and  Argentine  Mining  Co.  v.  Terrible 
Mining  Ga,  122  U.  S.  478,  7  Bup^  Ct.  1356,  SO 
U  Kd.  1140. 

We  are  satisfied  that  the  record  falls  to 
dlKlose  reversible  error  in  any  oC  the  mllngs 
or  proceedings  ot  the  trial  court 

The  judgment  vlU  therefore  be  afllrmed. 

Judgment  affirmed. 


LEONARD  T.  ST.  OLAIB. 
(Supreme  Court  of  Idaho.   June  19,  1916.) 

1.  Counties  *=»G9  —  Officees  —  Sjxabibs  — 
Constitutional  Law. 

Section  7  of  article  18  of  the  Constitution 
ot  Idaho,  which  provides,  "AIL  county  officers 
and  deputies  when  allowed,  sball  receive,  as  full 
compensation  for  their  services,  fixed  anauaJ 
salaries,  to  be  paid  quarterly  out  of  the  county 
treasury,  as  other  pzpeuaes  are  paid,  •  * 
was  adopted  and  amended  in  view  of  and  in 
order  to  conform  to  the  establiBhed  plan  of  coun- 
ty government  which  contemplatee  tbat  the 
board  of  county  commissioQcrs  Kball  have  super- 
visory  power  over  all  county  matters,  and  which 

&rovides,  among  otber  things,  for  a  settlement 
etween  the  board  and  the  county  officers  quar- 
terly to  the  end  that  the  officers  shall  be  paid 
such  sums,  and  such  sums  only,  as  may  be  found 
to  be  due  to  them  from  the  county,  after  de- 
ducting all  sums  due  to  the  county  from  them. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent.  Dig.  i|  104-115;  Dec.  Dig.  «e»69.] 

2.  GouiiTiES  ^»09— ComfTT  OrncB80— Sal- 
AKtes — Tub  of  Patusnt  —  YAUDrrr  or 
Statute. 

The  attempted  amendments  of  section  2116, 
Ber.  Codes,  whereby  county  officers'  salaries  are 
payable  monthly,  instead  of  quarterly,  art  in 
contravention  <x  section  7  of  article  18  of  the 
Constitution  of  Idaho,  and  are  void. 

[EM.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  ii  104r-115;  Dec.  Dig.  ^69.] 

(AddliUmal  BytUihuM  by  EOttortal  Staff.) 

8.  GooNTTBB  «=s>e9  — OmcBita— Salabies  — 
Constitutional  Pbovision— "Quabteblt" 

— "OtHEB  KXPKNSBS  ABE  PAID." 

As  used  in  section  7,  art.  18v  of  thfi  Con- 
stitution, providing  that  all  county  officers  shall 
receive  as  full  compensation  fixed  annual  sal- 
aries to  be  paid  quarterly  out  of  the  county 
treasury,  as  other  expenses  are  paid,  the  word 
"quarterly''  means  "quarter- yearly;  once  in  a 
quarter  year";  and  the  phrase  "as  other  ex- 
penses are  paid"  refers  to  otber  expenses  of  the 
county,  and  means  that  the  claim  of  a  county 
officer  for  salary  shall  be  passed  upon  and  al- 
lowpd  by  the  board  of  county  commissioners. 

[Ed.  Xote. — For  other  cases,  see  Counties, 
Cent  Dig.  8{  104-116;  Dec.  Dig.  «=»69.] 

Original  mandamus  by  Bobwt  H.  Leonard 
against  John  S.  St.  Clair.  Demurrer  to  pe- 
tition sustained,  and  writ  Quashed. 

N.  Eugene  Brasle,  of  Boise,  for  plaintiff. 
William  Healy,  of  Boise,  for  defendant  J. 
H.  Peterson,  Atty.  Gen.,  and  T.  G.  Coffin, 
AssL  Atty.  Gen.,  amid  curhe. 


MORGAN,  J.  This  la  a  proceeding  com- 
menced In  this  court  for  the  purpose  of  pro- 
curing the  issuance  of  a  writ  of  mandate  di> 
recting  the  defendant,  who  is  the  auditor  ot 
Owyhee  county,  to  issue  to  the  plaintiff,  who 
is  the  probate  Judge  of  said  couuty,  a  war- 
rant In  payment  of  his  olltc-ial  salary  for  the 
month  ending  May  12,  1915,  as  provided  by 
section  2116,  Rev.  Codes,  as  amended  by  chap- 
ter 70,  p.  193,  Sess.  Laws  of  1911,  and  as 
further  amended  by  chapter  48,  p.  164,  Sess. 
Laws  of  1913.  The  defendant  demurred  to 
the  petition  upon  the  ground  that  it  does  not 
state  facta  sufficient  to  entitle  the  petitioner 
to  the  relief  demanded,  and  contends  that  sec- 
tion 2115,  Rev.  Codes,  as  amended,  is  uncon- 
stitutional. The  section  as  amended  pro- 
vides: 

"Tbe  salary  of  all  county  officers,  as  full  com- 
pensation for  their  services  must  be  paid  month- 
ly from  tbe  county  treasury  upon  tne  warrants 
of  the  county  auditor.  The  auditor  shall  keep 
a  strict  account  of  all  salary  warrants  drawn  by 
him,  which  accounts  shall  be  verified  and  trans- 
mitted to  the  board  of  county  commissioners  at 
each  regular  meeting  thereof,  aad,  if  found 
correct  by  such  commissioners,  they  shall  make 
an  order  confirming  said  account  -as  correct  and 
direct  the  same  to  be  tiled  among  the  records  of 
the  board. 

"No  officer  or  deputy  must  retain  out  of  any 

money  in  his  hands  belonging  to  tbe  county 
any  salary;  every  officer  and  deputy  shall  turn 
over  to  the  county  treasurer  all  fees  which  may 
come  into  his  hands  from  whatever  source  at  the 
end  of  the  quarter,  together  with  an  itemized 
statement  showing  what  such  fees  were  collected 
for  and  the  date  thereof;  and  it  is  hereby  made 
the  duty  of  every  county  officer  to  collect  and 
turn  in  to  tbe  county  treaauiy  at  the  end  of 
each  quarter  all  fees  allowed  by  law  to  be 
coUected  by  such  officer. 

"All  actual  and  necessary  expenses  incurred 
by  any  county  officer  or  deputy  in  the  perform- 
ance of  his  official  duty  shall  be  a  l^al  charge 
against  the  county,  and  such  officer  and  deputy 
sliall  at  the  end  of  each  month  file  with  the 
clerk  of  the  board  of  county  commiaaionera  a 
sworn  statement  accompanied  by  proper  vouch- 
ers, showing  all  expenses  incurred  by  him.  At 
each  regular  meeting,  the  board  of  county  com- 
missioner's shall  audit  all  such  expense  accounts 
and  shall  pay  all  such  proiier  expense  accounts 
in  the  sunu  allowed  and  ordered  paid,  from  the 
county  treasury  upon  the  warrants  th«  county 
auditor." 

[1,  2]  The  qneetltm  propounded  to  tbecoart 
by  this  proceeding  la: 

"Do  tbe  acts  of  the  Legislature  which  proiridc 
for  the  payment  of  coun^  officers  monthly  tIo- 
late  section  7  of  article  18  of  the  Constitution 
wherein  it  directs  that  such  salaries  are  to  be 
paid  quarterly?" 

It  Is  contended  by  plaintiff  that  the  words 
"to  be  paid  quarterly"  are  not  intended  to 
definitely  fix  the  times  when  Installments  of 
the  annual  salary  are  to  be  paid,  but  are  In- 
tended to  fix  a  maximum  limit  of  time  In 
which  it  must  be  paid ;  that  the  provision 
Is  for  the  protection  of  the  officer,  and  not  of 
the  county;  and  that  the  Legtsleture  may 
provide  for  the  payment  of  Installments  at 
any  time  It  sees  fit  so  long  as  the  period  ot 
time  elapsing  between  payments  be  not  great- 
er than  three  months.   It  Is  contwded  by  tbe 
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defendant  vpoo  the  other  hand,  that  said 
constitutional  provlalon  Is  to  be  construed  to 
mean  that  a  county  officer  shall  receive  his 
annual  salary  in  equal  InBtaHments,  one  of 
which  shall  be  paid  erery  three  months ;  that 
It  Is  for  the  protection  of  the  county,  and 
not  of  the  officer,  it  appears  to  us  the  pro- 
vision is  ftw  the  protection  of  both  the  offi- 
cer and  the  county ;  Oat  it  was  Incorporated 
in  the  Gonstitattoo  for  the  purpose  of  re- 
quiring the  county  to  pay  its  officer  an  In- 
stallment of  his  annnal  salary  once  every 
three  months,  not  all  of  It  at  the  end  of  the 
year,  and  for  the  further  purpose  of  protect- 
ins  the  county  In  accordance  with  a  system 
of  counly  «0Teinmcnt  which  was  In  force  at 
the  Ume  of  the  adoption  of  the  Constitution 
Sectton  7  of  article  18  of  the  Constitution, 
as  It  was  originally  adopted,  was  as  follows: 

W"ic«8  as  follow/:  Sheriff;  not 
more  than  four  thouBand  dollars  and  not  leaa 
Chan  one  thousand  dollars,  together  with  such 
Jii  5?**  ?*  be  prescribed  by  Uw;  clerk  of 
^dfstnct  court.  Who  is  ei  offlTdo  auditor  and 
rerorder.  not  more  than  three  thousand  dollars, 
K?.  ?°iJ*eJ''?"._fi!««^"°d«d  doUan,;  pro! 
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j^TJ.  L    .     "'c  uuuuiTiu  uuuarBj  pro- 
Date  judge  who  18  ex  officio  county  superintend- 
AA  fi  mstruction,  not  more  than  two 


cut 


^.  ^„„..^^  luouuvuuu,  nut  more  cnan  two 
thousand  dollars,  and  not  less  than  five  hun 
Ored  doUarg;  county  assessor,  who  ia  er  officio 
coUector,  not  more  than  three  thousand 
dollBi^  and  not  less  than  five  hundred  dollars; 
coun^  treasurer,  who  is  ez  officio  public  ad- 
mmistrator,  not  more  than  one  thousand  dol- 
lars, and  not  leaa  than  three  hundred  dollara- 
coroner,  not  more  than  five  hundred  dollar^ 
county  surveyor,  not  more  than  one  thousand 
ooiiars;  county  commiasionere,  such  per  diem 
and  mileage  as  may  be  prescribed  by  law;  and 
justices  of  the  peace  and  constables  sucIl  fees 
aa  may  be  prescribed  by  law." 

llie  Legislature  in  18W  (see  I^ws  ISOT,  p. 
185)  proposed  an  amendment,  which  was 
adopted  at  the  NoTember,  1898,  election, 
whereby  said  section  7  now  reads: 

"All  county  officers  and  deputies  when  allowed, 
sbali  recdve,  as  full  compensation  for  their  aerv- 
salaries,  to  be  paid  quarterly 
eat  of  tbe  county  treasury,  as  other  expenses 
are  paid.  All  actual  and  necessary  expenses, 
incurred  by  any  county  officer  or  deputy.  iD  the 
performance  of  bis  official  duties,  shall  be  a  le- 
fJr  ?««»«>8t  the  county,  and  may  be  re- 

w  ui'^'i.*"?  o^«ny  '«8.  which  may  come 
into  his  hands.  All  fees,  which  may  come  into 
nia  hands  from  whatever  source,  over  and  above 
nis  actual  and  neceaaary  expenaea,  shall  be 
turned  into  the  wunly  treasurv  at  the  end  of 
each  quarter.  He  shall  at  the  end  of  each 
quarter  file  with  the  cleric  of  the  board  of  coun 
ty  commiasioners,  a  awom  statement,  accom- 
panied by  proper  vouchers,  ahowing  all  expenaea 
incurred  and  all  feea  received,  which  must  he 
audited  by  the  board  as  other  accounts." 


At  the  time  of  the  adoption  of  the  C«iBtl- 
tutlon  section  2120,  Rev.  State.  1887,  was  in 
force,  and  It  provided: 

'The  salaries  and  all  compensation  of  county 
^cers  for  servicea  rendered  the  county,  must 
he  paid  quarterly  from  the  county  treasury, 
upon  tte  warrants  of  the  county  auditor  and 
before  being  paid  to  such  officers  or  to  any  oth- 
w  person,  must  be  allowed  and  audited  by  the 
board  of^mmiMionera  as  other  cUims  agahist 


And  sectton  2158  was  as  follows? 

I;,-^"  5**^  officers  named  in  this  act  ehall  be 
paid  quarterly  out  of  the  county  treasuSTpS 
the  auditor's  warrant,  kfter  the  sam^ Kb  been 

allowed  by  the  board  of  county  cSmm£" 
and  such  warrant  shall  be  dra/n  upon  the  *c 
Stlf'***"^        'county  general'  fund  of  the 

^^"^  *°  at  time 
the  Constitution  was  adopted  provided  for 
tbe  payment  of  county  officers'  salaries  quar- 
terly and  not  monthly. 

Section  191S,  Rev.  Codes  of  Idaho,  Is  a  re- 
enactment  of  section  1755,  Rev.  Stats.  1887 
which  was  In  force  at  the  time  of  the  adop- 
tlMi  of  tiie  Constitution  and  of  the  amend- 
ment thereof,  and  provides  that  the  regular 
meetings  of  Uie  board  of  county  commission- 
ers must  be  held  quarterly  on  Uie  second 
Monday  In  January,  April,  July,  and  October 
of  each  year. 
It  was  also  provided  In  section  1759,  Rev. 

fof?*n^^'  re-enacted  In  section 

J«17,  Rev.  Codes,  as  amended  by  chapter  143. 
Seas.  Laws  1913,  p.  506,  that: 

ti;7J5„&hWffis-  H.^'^^Ver^. 

iri S'by  SS^:'*^^  " 

™ivJ'**flf"^"*"v%  conduct  of  all 

^h«r  P®?*"*  °f       districts  and 

otiier  sDbdiviglons  of  the  county  charged 
assessmg.  coilecthig.  aafe  keeping,  maSgemTaL 
or  disbursement  of  tiie  public  moneys  aid  rev- 
Z'i^'  T^"'  they  faithfuUy  perform  their 
t^^Ku'^  proseeotion  for  delinquencies;  ap- 
prove the  official  bond!  of  county  and  pre^inrt 
officers,  and  when  necessary,  r^ulre  S  S 
renew  their  official  bonds,  to  mak^  iSortTand 
SmI^'^"*   •  accounts  ^r  inspS-- 

^  «»"*ne  and  audit  the  accounts  of  all 
officers  having  the  care,  management,  collection, 
disbursement  of  moneys,  bel'mginc  to  the 


— "■''"^"i  VI.  luuuc^B  ut'i'jngintt  to  tne 
county,  or  appropriated  by  law,  or  otherwise 
for  its  use  and  benefit;  »  viuerwiae, 

1   '-^S'       examine,  settle,  and  allow  all  acooonta 

legally  chargeable  against  the  county,  and  or- 
der warrants  to  be  drawn  on  the  county  treas- 
urer therefor,  and  provide  for  the  issuing  of 
the  samsb"  * 

Section  216^  Bev.  Stats.  1887,  was  re- 
enacted  as  section  2130  Rev.  Godea  and  It  la 
aa  follows: 

"Accounts  for  county  charges  of  e^ery  de- 
scription must  be  presented  to  the  board  of 
county  commiasioners  to  be  audited  as  provided 
by  law. 

Section  2161,  BeT.  Stats.  1887,  Is  In  part  as 

follows: . 

"The  following  are  county  chatges:  1.  Chaiv 
es  incurred  against  the  county  by  virtue  of  aw 
provision  of  this  title." 

This  provision  was  re-enacted  in  section 
2136,  Rev.  Codes,  and  the  tiUe  referred  to  Is 
title  11,  wherein  the  payment  of  salarlee  to 
county  officers  Is  provided  for.  So  It  must 
have  been  at  the  time  of  tiie  adoption  of  the 
Constitution,  and  must  still  be,  a  part  of  the 
plan  of  county  government  that  the  board 
shall  pass  upon  and  allow,  or  disallow, 
claims  for  salaries  of  county  officers. 

The  hoard  was  prohibited  by  section  1771 
Bar.  SUts.  1887,  wlilCh  proTjaton  has  beoi 
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incorporated  In  Mc^n  104S,  Ber.  Codes, 
from  allowing  any  account  or  causing  or 
permitting  any  warrant  to  be  Issued  to — 

"any  count;  or  precinct  officer  Intrusted  with 
the  collection,  saie-keeping  or  disbursement  of 
the  public  funds,  who  has  failed  to  make  any 
statement  or  settlement  of  his  accounts,  as  re- 
quired by  law,  or  who  has  l^il«d  to  account  for 
and  pay  over  the  public  funds  received  by  him 
when,  and  as  required  by  law,  or  who  is  in  any 
way  a  delinquent  or  a  defaulter  in  his  trust,  nor 
to  any  delinquent  tai  payer." 

It  apt>ears  to  us  to  be  perfectly  dear  that 
when  section  7  of  artlcile  18  of  the  Constitu- 
tion was  originally  framed  and  adopted,  and 
when  It  was  amended  In  order  to  change  the 
compensaticHi  of  county  officers  from  a  fee 
system  to  a  salary  system,  It  was  adopted 
and  amended  in  view  of  and  in  order  to  con- 
form to  the  estabUabed  plan  of  county  gov* 
emment  which  contemplates  that  the  board 
of  county  commissioners  shall  have  supervis- 
ory power  over  all  county  matters,  and  which 
provides,  among  other  things,  for  a  settle- 
ment between  the  board  and  the  county  offi- 
cers quarterly  to  the  end  that  the  officers 
shall  be  paid  such  sums,  and  such  sums  only, 
as  may  be  found  to  be  due  to  them  from  the 
county  after  deducting  all  sums  dne  to  the 
county  from  them. 

[3]  The  language  of  section  7  of  article  18 
of  the  Constitution  is  clear  wherein  It  says: 

"All  county  officers  and  deputies  when  al- 
lowed, shall  receive,  as  full  compensation  foi 
their  services,  fixed  annual  salaries,  to  be  paid 
quarterly  out  of  the  county  treasury,  as  other 
expenses  are  paid." 

The  word  "quarterly"  means  "quarter- 
yearly;  once  In  a  quarter  of  a  year."  S2 
Cyc.  1287.  The  phrase  "aa  other  expeuseB 
are  paid"  refers  to  other  expenses  of  the 
county,  and  means  that  the  dtalm  of  a  coun- 
ty officer  for  salary  shall  be  passed  upon  and 
allowed  by  the  board  of  county  ctwunissicm- 
ers,  which  natives  the  Idea  that  such  a  sal- 
ary may  be  paid  monthly,  since  the  boards  of 
county  commission's,  wh^  aection  7  of  arti- 
cle 18  of  the  Oonstltntton  was  amended,  were 
required  to  meet  In  r^nlar  session  to  pass 
np<m  Claims  against  Qia  county-t  and  are  still 
required  to  meet  for  fb&t  purpose,  but  quar- 
terly. 

It  la  earnestly  urged  that  the  peoplle  of 
Idaho  are  upon  a  dlffer«it  business  basis 
now  than  they  were  when  the  Constitution 
was  adopted  and  amended  as  hereinbefore 
set  forth ;  that,  while  some  yeara  ago  busl- 
nera  In  this  state  was  ocmducted  upon  terms 
of  extended  credit,  now  It  Is  upon  a  cash 
basis,  or  current  bills  are  paid  from  month 
to  month,  and  that  payment  ot  county  offi- 
cers quarterly  instead  of  monthly  will  result 
In  great  InconTenlenca  We  are  fully  aware 
of  the  soundness  ot  this  contention  and  of 
the  regretable  inconvenience  whidi  will  fol- 
low upon  our  cwstructlon  of  this  section  of 
the  Constitution,  but  we  are  not  unmindful 
that,  if  the  Constitution  Is  to  be  amended, 
it  must  be  done  by  the  joint  act  of  the  Leg- 


Islatore  and  tbe  people  tbeuuwlTea,  and  tbat 
it  cannot  be  accompllahed  by  Judicial  cod- 
stmctlon. 

The  attenipted  amendmenta  of  seefel<m  2115, 
Rev.  Codes,  prorfding  for  the  payment  ot 
the  aalartes  of  county  officer*  mmthly  are  in 
contraTcutlon  of  section  7  of  artlde  18  of 
the  Con^tutioa  oi  Idaho  and  are  Tcdd. 

The  demurrer  to  the  petitlwi  la  sustained, 
and  the  writ  quashed.  Costs  are  awarded 
to  tbe  defendant 

SDLUTAN,  O.  J.,  and  BUDGE,  concur. 


BLiAGEWELL  t.  KEBCHEVAI*. 
(Supreme  Court  of  Idaho.    Jmie  15,  1915.) 

1.  Plbadino  «cs>214  —  Dsudbber  —  Ihfuzd 
AnicisaiOHB. 

In  considering  tbe  questions  raised  on  an 

appeal  from  an  order  of  the  trial  court  bus- 
taming  a  demurrer  to  the  complaint  tbe  truth 
of  every  material  allegation  ot  the  complaint 
which  is  well  pleaded  must  be  deemed  to  be 
admitted  by  the  demurrer, 

[Ed.  Note.-^For  other  eases,  see  Pleading, 
Cent.  Dig.  SI  52{Mi34;  Dee.  Dig.  «»214.] 

2.  Principal  and  Agent  *=>166,  189,  171— 
Uhauthortzed  Act  op  Aobnt— Batzfica,- 
TioN — Acceptance  of  Benefits. 

A  principal  may  ratify  an  nnauthorized  act 
of  his  agent  if,  at  the  time  of  such  ratification, 
be  has  knowledge  of  all  of  the  material  facts 
connected  with  the  transaction,  and  the  rati- 
fication may  be  either  by  words  or  by  conduct 
indicating  an  intention  on  the  part  of  the  prin- 
cipal to  adopt  the  act  as  his  own;  such  inten- 
tion Is  implied  from  an  acceptance  of  tlifibeiiefits 
of  the  unauthorized  act. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  »  627-633.  636, 637, 6£f-655; 
Dec  Dig.  «»>166,  189,  171J 

3.  Fbincipal  and  Aobnt  ®=»17&— Uvauthob- 
izBD  Act  ot  Agint— Ratification-— Peb- 

SONAL  RESPONBIBILnT  OF  AOENT. 

Where  a  principal,  with  knowledge  of  the 
facts,  ratifies  the  unauthorized  act  of  an  agent, 
principal  and  agent  are  invested  with  the  same 
rights  and  obligations  respectively  as  if  the 
transaction  had  been  previously  authorised,  and 
the  agent  is  thereby  relieved  irom  peraonal  re- 
apODSibility  by  reason  of  such  unauthorised  act, 
whether  he  exceeded  or  departed  from  his  in- 
structions, or  was  a  mere  volunteer  with  regard 
to  the  conduct  in  Question. 

[Ed,  Note.— For  other  cases,  see  Principal  and 
ABcnt,  Gent  Dig.  662-^8;  Dec  Dig.  *=» 
175.] 

4.  Estoppel  €=s92  —  Acceptance  of  Behb- 
ms. 

One  who  voluntarily  accepts  the  benefits  of 
an  unauthorized  act  by  another  ratifies  tbe  act, 
and  takes  it  as  his  own  with  the  burdens  in- 
cident thereto.  One  may  not  appropriate  the 
beucfits  of  a  transaction  made  in  Ids  behalf  and, 
while  retaining  them,  disavow  tbe  burdens  w 
disadvantages  arising  out  of  It. 

[Ed.  Note.— For  other  cases,  see  EMoppd, 
Cent  Dig.  U  260-263;  Dec  Dig.  €=»92.] 

5.  Pbincipal  and  Aobnt  «=>163  —  TThait- 
'  THOBizED  Act  of  Aobnt— Ratification— 

CONBIDBRAnON. 

A  principal's  ratification  of  the  act  of 'his 
agent  requires  no  new  considcratioD. 

[Ed.  Note.— Tor  other  'case^  S6e  Principal 
and  Agent,  Cent  Dig.  H  619~«21;  Dec  Dig. 
I  ®=>163.] 


ttstFM-  ottMT  caaM  SM  ssBW  topic  and  KEY -NUMBER  tn  aU  Kflr-Numb«rad  Dlgwu  and  Indexes 


Digitized  by  Google 


Idaho) 


BliACEWMjL  V.  KIROHEVAIi 


1061 


6.  CoNTKAOTs  4b»70— RBUDinoif  OF  SnTxan 
— Fbouisx  to  Pat— Gqhsiduatiok. 

Where  a  request  Ib  made  to  cOQtinu«  serr- 
lees  ot  a  character  theretofore  rendered,  or  with 
regard  to  the  Miae  sabjeet-matter,  the  eontitm- 
ance  o<  aoch  serricea  ia  a  suffident  couUdua- 
tioD  to  Bupimrt  a  promise  to  pa;  for  thOM  ren- 
dered prior  to  aucb  request. 

[BM.  Note.— For  other  cOBes,  see  ContraetB, 
Cent  Dig.  ||  SS7-381;  Dec  Dig.  «=»7D.] 

7.  PuuDntti  «s>205— Principal  ahtd  AeBNT 

>^a»174— DBHDBBEB— RATinOATION    Or  UN- 

^  autbobizbd  act  of  aasnt— qubstiokb  ot 
•  Fact. 

Where  the  admitted  facts  surrounding  a 
giren  transaction  are  such  that  reasonable  myn 
could  draw  different  coDQlosions  asHb  whether 
or  not  there  has  been  a  ra^tlBcatlon  by  the  prin- 
dpal  of  the  unauthorized  act  of  an  agent,  or 
the  atent  of  such  ratification,  the  question  is 
one  of  fact  to  be  determined  by  the  Jury  under 
proper  Instruction  from  the  court,  and  it  is  er- 
ror tQ  sustain  a  general  demurrer  to  a  com- 
plaint, wbere  it  appears  from  the  allegations 
tiiat  questions  of  fact  are  InvolTed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  491-403.  49S.  496,  498-510;  Dec. 
Dig.  ^206:  Principal  and  Agent  Cent  Dig. 
I  725;  Dec.  Dig.  «s>174.] 

8.  Gcaeantt  «=»86  —  CoHTLAniT  —  Som- 

OIZNCT. 

Meld  that  the  complaint  In  this  ease  states 
a  cause  of  action,  and  that  the  demnrmr  shotiM 
have  been  overruled  and  the  defoidant  reanix^ 
ed  to  answer. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig,  I  99;  Dec  Dig.  «=:»85.] 

9.  PuifoiPAi.  Attn  AovKT  «s9l— "Agknt.*' 

An  "agent"  is  one  who  acts  for  or  in  place 
of  another  by  authority  from  bim,  or  who  is 
Intrusted  with  the  business  of  another. 

[EM.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  i  1;  Dec  Dig.  «=>1. 

For  other  deBnitions,  see  Words  and  PhraaeB, 
First  and  Second  Series.  Agent] 

Appeal  from  District  Court,  Kootenai 
Count; ;  John  M.  Flynn,  Judge; 

Action  toj  F.  A.  Blackwell  against  R.  F. 
Kercheval.  From  Judgm^it  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded 
with  directiona. 

John  P.  Gray,  of  Ccear  d'Alene,  flor  appel- 
lant a  H.  Potta,  of  Cfieor  d'Alena,  and 
Geoi^  D.  Lants,  of  Spokane^  Waah^  for  r»> 
qmndent. 

BUDOB.  J.  Thla  action  waa  broui^t  by 
F.  A.  Blackwell  against  B.  F.  Kercheval,  pub- 
lic admlnUtrator,  as  admlnlstratoi}  of  the 
estate  of  Wilson  Klstler,  deceased,  to  recover 
judgment  against  said  estate  for  the  sum  of 
y29,SO0;48  With  Interest  To  the  second 
amended  oomplalnt  a  general  donorrer  was 
sustained  by  the  trial  court,  and  upon  refus- 
al of  plaintiff  to  further  amend  hia  com- 
Idalnt,  judgment  of  dismissal  was  entered, 
from  which  judgment  this  appeal  la  taken. 

Omitting  the  formal  parts  and  the  gener- 
al allegations  of  the  aMKrintment  of  B.  F. 
EercheVal,  public  administrator,  as  admlni»' 
tntor  <tf  the  estato  of  \^nison  Klstler,  de- 
ceased, the  material  allegations  of  the  com- 
plaint are  that:  On  or  about  June.  1900, 
Klstler  besought  the  plaintiff,  Blackwell,  to 


sell  certain  common  stock  of  the  Spokane  4b 
Inland  Empire  Railway  Conmany  owned  by 
Mm,  amounting  to  SIO  shares,  and  author- 
ized plalntUC  to  negotiate  and  ctmsummate 
the  sale  aiereof ;  that  the  plaintiff  sold  the 
stock  to  one  DaTldaon  for  124,480  and  accept- 
ed the  note  of  Davidsm  for  this  amount  la 
payment  of  the  stock.  The  transaction  be- 
tween  Blackwell  and  Davidson  was  c<wiplet- 
ed  on  November  1, 1909.  and  on  the  fcHlowlng 
day,  tq  wit,  November  2.  1909,  BhKkweU 
wrote  a  letter  to  Klatler  at  Lock  ^mi.  Pa., 
in  whkdi  hfi  advised  Klstlw  of  the  sale  (tf 
the  stock  to  Davidson  and  that  Davidson  had 
given  him  a  note  fw  the  proceeds,  and  In 
concluding  his  letter  stated: 

"I  have  accepted  this  note  and  turned  same 
over  to  the  Blackwell  Lumber  Company.  Mr. 
Davidson  is  worth  the  money  and  I  think  will 
meet  the  note.  That  is  a  chance  the  Blackwell 
Lumber  Company  has  taken,  or  rather  that  I 
took,  as  I  have  indorsed  the  note." 

Kiqtler,  on  November  8,  1909,  addressed  a 
letter  to  Blackwell,  In  which  he  stated: 

"I  hardly  expected  that  you  would  take  the 
trouble  in  closing  up  the  matter  and  go  as  far 
as  you  did  in  reaching  a  conclusion  where  a 
body  might  have  supposed  there  would  have  been 
enough  interest  with  the  representatives  of  the 
Inland  Empire  Railroad  Company  to  at  least 
have  made  an  effort  to  protect  innocent  stock- 
holders. I  would  not  expect  that  you  should 
take  any  chances  In  the  closing  ot  tnis  matter, 
and  if  In  the  future  anything  should  turn  up 
with  thla  that  would  cause  you  any  inconven- 
ience, if  you  will  please  let  rae  know,  I  will  take 
the  matter  up  and  see  that  yon  are  fully  pro- 
tected." 

It  is  then  allied  In  the  complaint  that  the 
note  in  question  was  not  in  fact  turned  over 
to  the  Blackwell  Lumber  Company,  but  un- 
der Instructions  from  Klstler.  the  note  itself 
was  Indorsed  by  the  plaintiff  and  sold  by  htm 
to  the  Old  Nati(»al  Bank  of  Spokane.  Wash., 
and  the  proceeds  thereof  paid  over  to  the 
Blackwell  Lumber  Company  to  apply  upon 
the  capital  stock  subscribed  by  Klstler;  that 
Davidson  paid  the  Interest  on  his  note  to 
June  29. 1910^  but  has  never  paid  the  prind: 
pal  or  any  other  Interest,  and  the  plaintlfiT 
has  been  unable  to  secure  the  payment  there- 
of ;  and  that  because  of  his  indorsing  the 
note,  the  plaintiff  was  required  to  renew  the 
same;  tfiat  later  Davidson  executed  two 
notes  in  place  of  the  original  note,  mie  for 
$12,000  and  one  for  112,460,  and  that  the 
plaintiff  was  required  to  pay  the  note  of  912,- 
480  and  the  ¥12,000  Is  stiU  unpaid;  and  that 
plaintiff  will  be  required  to  pay  the  same  be- 
cause the  said  DaTldB<»  is  unable  to  pay  It; 
that  the  plaintiff  has  paid  to  the  bank  in  In- 
terest the  sum  of  $4,920.48. 

It  is  furOier  alleged  that  the  matter  was 
carried  aloni^  by  an  agreement  and  under- 
standing between  tlw  plaintiff  and  Klstler.  in 
the  plalntUTs  name,  In  the  hope  plaintiff 
would  be  able  to  procure  from  Davidson,  or 
through  Davidson  from  one  J.  P.  Graves,  the 
principal  and  Interest  on  the  note;  that  sub* 
sequent  to  receiving  the  letter  bearing  date 
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Norembw  8,  1909,  dgned  by  Ktstler  and  ad- 
dressed to  plaintiff,  on  at  least  two  occastons 
KlsUer  renewed  the  agreement  set  forth  In 
this  tetter,  stating  that  If,  after  sadb  ^orts, 
the  plaintiff  could  not  recover,  tb&a.  Klstler 
would  take  the  matter  up  and  make  a  aetr 
tiement  with  this  plaintiff,  so  t3iat  be  would 
not  be  losing  anything  by  the  transaction. 

Pl^ntlff  alleges  that  he  made  every  effort 
in  his  power,  prior  to  bringing  this  action,  to 
obtain  the  money  due  on  tbs  note  frqm  Da- 
vidson and  Graves,  and  continued  to  carry 
this  transaction  altHig  and  pay  the  interest 
U9oa  the  notes  according  to  the  i^reonent 
between  the  plalntUf  and  Klstler. 

Plaintiff  further  all^^  the  presentation  of 
his  claim  to  the  adndnlstrator  of  the  estate 
of  Klstler,  deceased,  and  the  rejection 
thereof. 

Counsel  for  appellant  makes  three  spedfi- 
cations  of  error: 

First  "The  coQrt  erred  In  Buatainlag  ihe  de- 
murrer of  the  defendant  to  the  eecond  amended 
complaint  of  the  plaintiff." 

Second.  "The  court  erred  in  bolding  that  the 
second  amended  complaint  did  not  state  facts 
auilicient  to  constitute  a  cause  of  action." 

Third.  "The  court  erred  In  entering  judgment 
In  favor  of  defendant  and  against  the  plaintiff." 

The  plaintlfl'a  t^im  to  r^mbursement  Is 
based  upon  three  pr(^>ositlon8: 

(a)  That  even  if  the  plaintiff  did  exceed  his 
authority  In  accepting  a  note  for  the  stodc 
of  Mr.  Klstler,  he  fully  reported  the  transac- 
tion to  the  principal,  and  the  principal,  with 
full  knowledge,  ratified  the  act  of  his  agent 
and  expressly  agreed  to  Indemnify  him. 

(b)  The  principal,  with  full  notice  and 
knowledge  that  the  agent  had  accepted  the 
note  from  Davidson,  had  Indorsed  and  sold 
the  note,  and,  with  full  knowledge  of  all  of 
the  other  facts,  accepted  the  benefit  of  the 
negotiatI<m  and  sale  of  the  Davidson  note, 
received  and  held  the  stock  of  the  Blackwell 
Lumber  Company,  and  further  wrote  Mr. 
Blackwell,  In  effwt,  that  he  would  lndmnl4^ 
him. 

(c)  On  at  least  two  occasions  subsequent  to 
1909,  Mr.  Klstler  requested  Mr.  Blackwell  to 
continue  to  handle  the  transaction,  and  again 
reiterated  his  promise  to  hold  Mr,  Blackwell 
harmless  against  loss.  In  other  words,  ap- 
proved, not  only  what  he  had  already  done, 
but  asked  him  to  perform  some  other  serv- 
ices in  the  matter. 

[1  ]  For  the  purpose  of  disposing  of  this  de- 
murrer, every  material  allegation  of  the 
plaintiff's  complaint  which  Is  well  pleaded 
must  be  taken  as  true. 

[2, 11  From  the  allegations  in  the  com- 
plaint, it  appears  that  Klstler  requested 
Blackwell  to  sell  the  common  stock  of  the 
Spokane  &  Inland  Empire  Railway  Company 
owned  by  him.  In  pursuance  of  Kistler's 
wishes  Blackwell  sold  the  stock  in  question 
to  Davidson,  and,  in  consummating  said  sale, 
acted  as  the  agent  of  Kistler.  As  held  in  the 
case  of  Pouppirt  v.  Greenwood,  48  Colo. 
110  Pac:  185:  "An  agent  ia  (me  who  acts  for 


or  In  thA  place  of  another,  by  autboilty  from 
him ;  or  who  la  Intrusted  wltb  the  business 
of  anotiier."  And  In  the  case  of  Echola  v. 
State,  1S8  Ala.  49,  48  South.  347:  "An  agent 
is  one  who  undertakes  to  transact  some  busi- 
ness, or  to  manage  some  affair  for  another 
by  the  otbet^  authority  and  to  account  to 
him  for  it" 

[3,  S}  Under  the  allegations  of  the  com- 
plaint, it  must  be  conceded  that,  in  accepting 
Davidson's  note  in  lieu  of  cash,  Blackwell  ex- 
ceeded his  authority  as  the  agent  of  Klstler. 
This  brings  us  to  the  question:  Did  Klstler 
ratify  the  sale  made  by  his  agent  Blackwell 
to  Davidson?  A  principal  may  ratify  an  un- 
authorized act  of  his  agent  It  at  the  time  of 
the  ratification,  he  has  knowledge  of  all  of 
the  Acts  surrounding  and  connected  with  the 
transaction.  In  the  case  (tf  Drakeley 
Gregg,  8  Wall.  242, 18  U  lEd.  409,  the  court 
said: 

"If,  with  a  fall  knowledge  of  the  facts  con- 
cerning it,  a  person  ratifr  an  agreement  which 
another  person  has  improperly  made,  concern- 
ing the  property  of  the  person  ratifying,  he 
thereby  makes  himself  a  party  to  it,  as  much 
so  as  if  the  original  agreement  had  been  made 
with  bim.  No  new  consideration  is  required  to 
support  the  ratification." 

In  the  case  of  Osborne  v.  Durham,  167  N. 
G.  262,  72  S.  B.  849,  the  court  applied  the 

doctrine  that: 

"Agents  to  sell  stock  received  notes  and  or- 
ders in  payment  therefor  instead  of  cash,  with- 
out express  authority  from  their  principal,  and 
after  toe  nonpayment  of  a  draft  on  the  corpora- 
tion, which  tney  had  instructed  their  principal 
to  draw,  one  of  them  gave  his  individual  note 
for  the  amount,  which  was  accepted,  and  proved 
the  principal's  claim  under  the  draft  against 
the-  msolvent  estate  of  the  corporation,  with 
the  knowledge  and  expressed  satisfaction  of  the 
principal,  who  also  requested  the  maker  of  the 
note  for  advances  to  be  credited  thereon.  Held 
that  there  was  a  complete  ratification  of  the 
sale.  A  principal's  ratification  of  the  act  of 
his  agent  requires  no  new  consideration.  An 
act  of  an  agent  ma;  be  ratified  by  the  words  or 
conduct  of  his  principal  indicating  an  intention 
on  the  part  of  the  prmdpal  to  adopt  the  act  as 
his  own.  Where  a  ratification  of  the  acts  of 
an  agent  is  made  with  knowledge  of  the  facts, 
it  invests  principal  and  agent  with  the  same 
rights  and  duties  as  if  the  transaction  had  been 
previously  authorized,  and  thf  avent  Is  thereby 
absolved  from  all  responsibility  on  account  of 
the  unauthorised  act  or  conduct,  whether  he  ex- 
ceeded or  departed  from  Us  instructionB,  or  was 
a  mere  volunteer." 

Tlie  principles  promulgated  ta  Mechem  <m 
Agency  (2d  Ed.)  vol.  1,  are: 

(1)  "Sec  350.  Ratification  is  an  approval  of 
a  previous  act  or  contract,  which  tliereby  be- 
comes the  act  or  contract  of  the  person  ratify- 
ing." 

(2)  "Sec  352.  Ratification  is  ordinarily  a 
matter  which  is  wholly  optional  with  the  prin- 
cipal. Ad  act  has  been  done  which  •  *  • 
was  unauthorized.  The  priacioai  may  ratify 
it  or  he  may  repudiate  it.  *  *  *  No  matter 
how  advantageous  ratification  might  t>e  to  him- 
self or  to  the  other  party  or  to  the  agent,  the 
principal  is  under  no  legal  duty  to  ratify  the 
act." 

(3)  "Sec.  354.  It  is,  therefore,  the  general  rule 
that  one  may  ratify  the  previous  unauthorized 
doing  by  another  in  his  behalf,  of  any  act  which 
ha  might  then  and  could  still  lawfully  do  him- 


Digitized  by  Google 


IdiUlo) 


BUICKWBLL  r.  KlSBCHEYAXi 


1063 


■elf,  and  which  he  might  tiien  ud  conld  still 
lawfully  delegate  to  such  other  to  be  doDC." 

It  18  weU  settted  that,  If  tlie  principal 
ratify  a  oontract  made  by  an  agent,  tbe  sub- 
Btituted  terms  become  a  part  ia  the  origi- 
nal agreement  or  avthorizatlon.  Based  upon 
the  allegatlonB  of  the  complaint  in  this  case, 
we  are  satisfied  tiiat  the  entire  tranaacUon 
consommated  by  Blacdnrell,  with  r^erence  to 
the  sale  of  Kistler's  stock  In  the  Inland  Em- 
igre Railway  Company  to  Darldson  who.  In- 
stead of  paj'iug  cash,  gave  his  not^  was  ful- 
ly understood  and  authorised  by  Elstler,  and 
that  Blackwell  simply  acted  as  the  agent  of 
Klstler  in  this  matter.  Xhe  complaint,  in 
our  opialoOf  sufficiently  alleges  the  act  of 
ratification.  In  Mahon  t.  Bankln,  S4  Or. 
328, 102  Pac  608,  it  was  held: 

"Ad  allegation  that  the  principal,  with  full 
knowledge  of  the  factB,  ratified  the  agent's  un- 
aathorized  act  is  sufficieat,  without  settins  out 
how  It  was  ratified." 

It  is  alleged  In  the  complaint  that  Eistler 
had  subscribed  for  $25,000  capital  stock  of 
the  Blacfewell  Lumber  Cranpany,  that  the 
$24,480  was  applied  upon  the  purchase  price 
of  this  capital  stock,  and  the  balance  was 
remitted  by  Klstler.  It  can  be  reasonably 
inferred  from  tbe  complaint  that  the  pay- 
ment of  the  $24,480  guaranteed  by  plaintiff 
was  at  the  request  of  Klstler,  1^  reason  of 
his  ratification  of  the  entire  transaction  sub- 
sequent to  the  sale  of  the  stoc^,  and  the  ap- 
plication of  the  proceeds  to  the  payment  of 
his  subscription  to  capital  stock  In  tbe  Black- 
well Lumber  Company.  Klstler  alone  re* 
ceired  tbe  benefits  of  the  transactton.  There 
was  no  c(HiBldera(ion  moying  from  him  to 
Blackwell. 

In  the  meantime  Davidson  had  been  un- 
able to  meet  the  note  whldi  was  Indorsed 
by  Blackwell  and  sold  to  the  Old  National 
Bank  of  Spokane  Wash.  It  Is  alleged  that 
Klstler  know  the  note  bad  not  beat  paid 
by  Davidson,  and.  being  in  possession  of  such 
information,  he  agreed  with  Blackwell  that 
if  he  (Blackwell)  would  carry  the  transaction 
along  and  the  money  could  not  be  finally 
realised  on  the  DaTidsm  note,  he  would 
sare  Bla<dEwell  hannless  fnmi  any  loss  by 
reason  of  Davids<Hi'8  failure  to  pay  the  note, 
nils  agreement  was  made  subsequent  to  the 
letter  of  NoTena>er  2, 190&,  written  1^  Black- 
well  to  Kistler,  and  the  letter  of  Novunber 
8,  1900.  writt«i  by  Klstler  to  BlackwelL 

[4,  7, 1]  We  believe  tbe  complaint  sufficient- 
ly alleges  the  contlnuatitHi  of  the  transaction 
and  an  acknowledgment  on  tbe  part  of  Kist- 
ler that  he  raUfied  all  of  the  acts  of  bis 
agent  Blackwell  and  considered  the  entire 
transaction  as  his  own,  even  the  indorsement 
of  the  Davidson  note  by  Blackwell,  which 
enabled  him  to  pay  for  the  capital  stock  that 
he  bad  subscribed  for  in  the  Blackwell  Lum- 
ber Company.  In  the  case  of  Waterson  v. 
Rogers,  21  Kan.  629,  It  is  held  that : 

^'Ooe  who  Toluntaiily  accepts  the  proceeds  of 
an  act  done  by  one  aasomiug,  though  without 


authority,  to  be  his  sjcent,  ratifies  tiu  act,  and 
takes  it  as  his  own,  with  all  its  burdens,  as  well 

as  its  benefits." 

Kistler,  as  has  been  heretofore  stated,  ac- 
cepted the  benefits  of  the  sale  of  his  stock  In 
the  Spokane  &  Inland  Empire  Railway  Com- 
pany by  receiving  the  stock  in  the  Blackwell 
Lumber  Company.  And  upon  the  theory  that 
one  may  not  take  tbe  benefits  of  a  contract 
made  in  his  behalf  and  reject  the  burdens, 
under  the  facts  alleged  in  the  complaint  in 
this  case,  it  was  incumbent  upon  Klstl^  to 
either  accept  the  contract  in  its  entirety  or 
reject  it  as  a  whole.  He  was  under  no  oth 
ligation  to  ratify  tbe  sale  of  the  stock  to 
Davidson,  had  he  not  so  elected,  for  the  rea- 
son that  Blackwell  had  no  authority  to  ac- 
cept this  note  in  lieu  of  cash.  Also  be  was 
under  no  obligation  to  permit  Blackwell  to 
invest  the  money  obtained  from  the  sale  of 
Davidson's  note  In  the  capital  stock  of  the 
Blackwell  Lumber  Company. 

From  the  allegations  of  the  complaint 
which,  in  adhering  to  the  principle  above 
mentioned,  we  must  assume  to  be  ture,  tt 
appears  that,  after  the  money  had  been  in- 
vested in  the  Blackwell  Lumber  Company's 
business,  and  up  until  the  death  of  KIstier, 
the  transaction  had  not  been  completed, 
and  Blai&vell,  by  Kistler's  request,  was  to 
continue 'to  permit  the  obligation  to  stand 
in  the  Old  National  Bank  as  It  was  at  the 
time  he  accepted  the  note  in  lieu  of  cadi, 
and  was  to  continue  in  his  efforts  to  collect 
the  amount  due  under  the  obligation  from 
either  Davidson  or  Graves,  and  KIstier  was 
to  hold  Blackwell  harmless  by  reason  of  the 
acceptance  of  Davidson's  note. 

Whore  competent  evldenoe  adduced  Is  such 
that  reasonable  men  could  draw  different 
cmduslons  as  to  whether  or  not  then  has 
been  a  ratification  of  unauthorized  acts,  or 
the  extent  of  such  ratification,  the  question 
is  one  of  fact  to  be  determined  Iqr  the  Jury 
under  prt^w  taistmctlons  trora  the  oonrt,  and 
it  Is  WTor  to  sustain  a  general  demurrer  to 
a  complaint  where  it  aKtears  from  all  of 
the  allegaticms  of  the  complaint  that  Quee- 
tions  of  fact  are  involved.  31  Gyc.  1677. 

[I]  In  the  case  of  Fisk  Mln.  &  AfilL  Oo.  v. 
Seed,  82  Golo.  606,  77  Pac:  240,  that  court 
said: 

"Where  there  Is  a  request  to  contiuae  services 
of  a  diaracter  theretofore  rendered,  the  contin- 
naoce  of  such  services  is  a  sufficient  consid- 
eration to  support  a  promise  to  pay  for  those 
rendered  prior  to  such  request.  6  Enc.  of  Law 
(2d  Ed.)  694." 

And  in  the  case  of  Wolford  v.  Powers,  85 

Ind.  294,  44  Am.  Rep.  16,  the  court  said : 

"It  Is  quite  certain  that  the  request  to  per- 
form the  services,  coupled  with  the  promise  to 
pay  for  them,  takes  the  case  out  of  the  rule 
that  no  action  will  lie  for  eervices  rendered 
voluntarily  or  performed  gratuitously,  and  that 
the  same  facts  take  the  case  out  of  the  rule  de- 
claring an  executed  coBsideratiOD  to  be  insuffi- 
cient to  support  a  promise.  Whatever  may  b« 
thought  of  the  reasoning  of  some  of  tbe  earlier 
Kngnsh  cases,  it  cannot  be  doubted  that  tbe 
conclusion  tiiat  where  there  Is  a  request,  and 
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continuoas  services  of  value  are  rendered  to  tbe 
person  making  the  reqtiest,  the  consideration  is 
a  valid  one,  and  will  support  a  promise  to  pay 
for  such  aervicea,  although  some  of  theai  were 

rendered  prior  to  the  request" 

111  the  case  of  Loomis  t.  Newball,  16 
Pick.  (Mass.)  159,  the  rule  is  announced  that: 

"An  entire  promise  founded  partly  on  a  past 
and  executed  consideration  and  pardy  on  an  ex- 
ecutory consideration  is  supported  by  the  execu- 
tory consideration." 

In  6  Am.  &  Eng.  fine,  of  Law  ^  Bd.)  694, 
it  is  stated  that: 

"A  consideration  which  Is  executed  in  part 
only  is  called  a  continuing  consideration  and  ia 
valid,  the  executory  portion  of  it  heing  sufficient 
to  support  the  entire  promise." 

We  do  not  deem  It  necessary  In  this  opinion 
to  discuss  or  distinguish  the  principles  an- 
nounced in  the  authorities  cited  by  learned 
counsel  for  respondent  from  the  case  at 
bar.  We  are  not  considering  this  case  upon 
the  evidence,  but  are  only  concerned  with 
the  sufficiency  of  the  allegations  of  the  oom- 
plaint  which,  taken  as  a  whole,  we  must 
assume  to  be  true  fpr  the  purpose  of  deter- 
mining whether  or  not  a  cause  of  action  has 
been  stated.  And,  from  our  investigation, 
based  upon  this  assumpticm,  we  are  of  the 
opinion  tliat  the  complaint  states  a  cause  of 
action  and  the  demurrer  Bfaonld  have  been 
overruled. 

This  cause  is  remanded  to  the  trial  court 
with  directions  to  -overrule  the  demurrer 
and  require  tbe  defendant  to  answer.  Costs 
are  awarded  to  appellant 

SULLIVAN,  0.  J.,  and  MORGAN,  J.,  con- 
cur. 


PAPESH  et  al.  v.  WEBER  et  aL 
(Supreme  Court  of  Idaho.    June  17,  1916.) 

1.  Evidence  <t=»358— Plat  of  Land. 

Hdd,  that  It  was  not  error  for  the  court  to 
admit  In  evidence  Ezliibit  No.  S,  which  was  a 
plat  of  the  land  In  question  prepared  by  Sur- 
veyor Trask  showing  a  description  -of  the  land 
in  question. 

[Ed.  Note.— For  other  case^  see  Evidence, 
Gent.  Dig.  {|  1500-1008;  DecTDig.  «=»358.] 

2.  Findings  or  Fact— SuFFicnaffor  o?  Bvi- 

DENOC. 

The  evidence  held  sufficient  to  support  the 
finding  of  facts,  and  held,  that  the  court  applied 
the  correct  rule  of  law  to  such  facta  in  enter- 
ing judgment  in  favor  of  the  defendants. 

Appeal  from  EM  strict  Court,  Shoshone 
County ;  W.  W.  Woods,  Judge. 

Ejectment  by  W.  W.  Papesh  and  another, 
against  P.  B.  Weber  and  another.  From 
Judgment  for  defendants,  plaintiffs  api>eal. 
Affirmed.  ' 

Walter  H.  Qaiisfm,  of  Wallace,  for  a^el- 
lants.  Franklin  Pflrman,  of  Wallace,  for  re- 
^ndents. 

BULLIVAN,  C.  J.  This  action  was  bxtraght 
to  quiet  title  to  .065  of  an  acre  of  land  situat- 
ed In  the  city  of  Kellogg,  Shoshone  county, 
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and  the  eomtdalnt  contained  Uw  nmal  alleg»> 
tions  in  snch  an  action. 

The  defradants  filed  th^  answor  denying 
the  material  allegations  of  the  complaint,  and 
by  way  of  eroBB-OMnidalnt  set  up  th^r  daim 
to  tJie  title  and  ri^t  to  poeaession  ot  aald 
land,  and  aakei  to  hare  their  title  quieted  to 
the  same.  Tbe  eanse  was  tried  to  the  court, 
and  finding  ot  facts  mad^  and  ]udgm«it  en- 
tered in  fovor  of  defendants,  decreeing  them 
to  be  tbe  owners  in  fee  simple  of  said  prem- 
ises, and  entitled  to  the  ^tossession  thereof. 
The  appeal  Is  from  the  Judgment. 

[I]  The  aselgnments  of  error  refer  to  the 
action  of  the  court  In  receiving  certain  evi- 
dence and  making  certain  finding  of  facts 
and  entering  judgment  In  favor  of  the  de- 
fendants. It  la  first  cont»ided  that  the  court 
erred  In  admitting  In  evidence  defendants' 
Exhibit  No.  2,  which  exhibit  was  prepared 
by  Surveyor  Trask,  showing  a  description  of 
the  land  la  question  in  connection  with  other 
land.  There  la  no  error  In  the  actl<xi  of  the 
court  In  admitting  that  exhibit 

[2]  Counsel  for  ai^Uants  contends  that 
the  only  practical  problem  confronting  the 
court  la  tbe  construction  of  the  law  applicable 
to  the  facts,  and  that  there  is  no  material  con- 
flict In  the  evidence  Introduced  on  the  triaL 
As  we  view  It,  there  is  a  substantial  conflict 
in  the  evidence,  since  some  of  the  evldenoa 
Introduced  by  the  t^aintiffs  was  intended  to, 
and  does,  contradict  tbe  contents  of  written 
Inatrum^ts  which  had  been  Introduced  in 
evidence. 

After  an  examination  of  the  entire  record, 
we  are  satisfied  that  the  finding  of  facts  is 
fully  supported  by  the  evidence,  and  that  the 
court  did  not  err  In  making  such  finding  ot 
facts,  and  under  the  law  applicable  to  Bu<di 
facts  the  court  did  not  err  in  entering  Judg- 
ment in  favor  of  the  defendants. 

The  Judgment  must  therefore  be  afflnned, 
with  costs  in  favor  of  resi>ondents. 

BUDGE  and  MORGAN,  JJ.,  ctmcur. 

THOMAS  V.  CITI  OP  GOODING  et  al. 
(Supreme  Court  of  Idaho.   July  7,  IftLS.) 

MuiraOIPAI.  COBPOBATIOIfS  ^»910— MUITXCE- 

FAi.  Bonds— Power  to  Voix— Pukchabb 

OF  ExiSTiNa  Bun.DiNQ. 

Held,  that  the  city  of  Gooding  can  legally 
vote  bonds  for  the  purpose  ot  purchasing  aa 
existing  building  for  a  cit^  hall,  and  that  the 
entire  proceedings  in  calling  the  electicm  and 
voting  the  bonds  and  canvassing  the  results 
and  toe  notice  of  the  sale  of  the  bonds  and  all 
other  proceedings  in  relation  thereto  were  regu- 
lar and  legal. 

(Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Sf  1S87,  1386,  10A>; 
DefTDig.  «i>»10.J 

Original  application  for  a  writ  of  prohibi- 
tion, by  John  l^omaB  against  the  City  of 
Gooding,  a  municipal  corp<ttatlon.  and  oth- 
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ers.  Alternative  writ  Issned.  Writ  quosbed, 

and  peremptory  writ  denied. 

W.  O.  Bleaell.  ot  Ooodlng,  for  plaintiff. 
A.  r.  James,  o£  Gooding,  for  defendants. 

SULIilTAN,  G.  J.  This  is  an  original  ap- 
plication in  tills  coart  for  a  writ  of  prohibi- 
tion to  restrain  and  prohibit  the  city  of 
Gooding  and  its  mayor  and  council  from  Is- 
suing or  selling  negotiable  coupon  bonds  of 
said  city  In  the  sum  of  $0,500,  or  any  other 
sum,  for  the  purpose  of  [Hirchaslng  a  build- 
ing for  use  as  a  dty  hall  for  said  city. 

The  altematlTe  writ  was  Issued,  and  the 
defendants  made  return,  setting  up  tliat  the 
dty  had  complied  with  all  of  the  provisions 
of  the  law  in  regard  to  calling  and  holding 
an  election  for  the  purpose  of  permitting  the 
qualified  electors  of  said  dty  to  vote  upon  the 
issuance  of  said  - bonds  and  all  proceedings 
connected  therewith. 

The  main  contention  of  the  plaintiff  at  the 
time  of  filing  the  complaint  was  that  the  no- 
tice of  election  was  not  published  as  required 
by  law.  It  was  afterward  ascertained  by 
counsel  for  the  plaintiff  that  said  notice  bad 
been  properly  published  in  the  "Gooding 
Leader,"  a  newspaper  published  In  tbe  dty 
of  Gooding,  and  the  questions  now  presented 
for  determination  are:  (1)  Could  the  dty  of 
Gooding  lawfully  vote  bonds  for  the  purpose 
of  purchasing  an  existing  building  for  the 
use  of  said  dty  as  a  dty  hall?  (2>  Has  tbe 
dty  of  Gooding  Jurisdiction  and  authority  to 
expend  tbe  funds  arising  from  tbe  sale  of 
such  bonds  for  tbe  purchase  of  such  existing 
building  for  said  dty  to  be  used  as  a  dty 
ball?  (3)  Were  tbe  proceedings  of  said  city 
council  In  regard  to  the  issuance  of  said 
bonds  prior  to  the  calling  of  the  election,  the 
proceedings  calling  the  election,  the  election 
held  thereunder,  and  the  proceedings  of  the 
dty  council  as  a  board  of  canvassers,  and  the 
notice  of  sale  of  bonds,  regular  and  legal? 

After  a  careful  examination  of  tbe  record 
and  tbe  proceedings  in  relaUon  to  the  Issu- 
ance of  said  bonds,  tbe  court  answers  all  of 
those  questions  In  the  affirmative,  and  holds 
that  tbe  dty  of  Gooding  could  lawfully  issue 
bonds  for  tbe  purpose  mentioned,  and  that 
all  of  the  proceedings  In  regard  to  voting  and 
the  issuance  ot  sold  bonds  were  regular  and 
legal,  and  that  such  bonds  are  the  valid  and 
legal  obligations  of  said  dty. 

Tbe  alternative  writ  Is  quashed,  and  tbe 
peremptory  writ  denied. 

BUDOB  and  MORGAN,  3 J.,  concur. 


BBHRINGBR  v.  INSPIRATION  CONSOL. 

COPPER  CO.    (No.  1457.) 
(Supreme  Court  of  Arizona.    July  7,  1916.) 

1.  Death  ®=»57  —  Action  fob  WBONGrui, 
Death— Pleadin  o—Dkfenbes. 

la  an  action  by  tbe  perstmal  representative 
of  a  deceased  employ^  to  recover  for  his  death. 


brought  under  Ctv.  Code  1013,  tit  23.  entiOed 
"lojuries  Resaltiofc  in  Death,"  cominooly  known 
as  i^rd  Campbell  g  Act,  the  employe's  electioD 
to  accept  compensatioD  under  the  Workmen's 
Compensatioii  Act  (Civ.  Code  191S,  tit  14, 
c.  7),  in  fOTce  at  tbe  time  of  hla  death,  was  de* 
fenslve  matter,  and,  If  not  raised  by  plea  or 
answer,  might  be  waived  by  the  defendant 

[Ed.  Note.— Fm-  other  cases,  see  Death,  Cent 
Dig.  I  74 ;  Dec.  Dig.  *»57.] 

2.  Master  and  Servant  ^=>260%,  New,  vol. 
16  Key-No.  Seriee— Workmen's  GauFENSA- 
TiON  Act  —  RiQUT  or  Actioit  —  Constitu- 
tional Pbovisions. 

Under  Const  art.  IS,  S  8,  commanding  the 
L^slature  to  enact  a  Workmen's  Compensa- 
tion Law  by  which  compulsory  compensation 
should  be  paid  to  any  such  workmen  for  persoo- 
al  injury  to  stich  workmen,  provided  tfaat  It 
Bhould  be  optional  that  the  employ^  to  settle 
for  such  compensaticXD  or  to  retain  the  right  to 
sue  the  employer  as  provided  hy  the  Constitu- 
tion, the  theory  upon  which  the  compensation 
law  was  to  operate  was  that  of  contract  and 
the  employe's  peTa<HiaI  consent,  and  the  Legis- 
lature was  thereby  limited  to  providiDK  com- 
pensation to  a  workman  in  case  De  should  elect 
to  accept  it ;  and  hence,  where  a  workman  had 
not  elected  to  settle  for  the  compensation  pro- 
vided thereby,  his  personal  representative  could 
□ot  maintain  an  action  thereunder,  but  was  rele- 
gated to  an  action  for  damages  sustained  by  his 
estate  by  reason  of  bis  death  onder  Civ.  Code 
1918,  tit.  23,  or  to  an  action  under  Employers' 
Liability  Act  (Glv.  Code  1813,  tit.  14,  c.  6). 

Appeal  from  Superior  Court,  Gila  Coun^ ; 
G.  W.  Shute,  Judge. 

Action  by  Belle  Behringer,  administratrix 
of  the  estate  of  Fred  A.  Behringer,  deceased, 
against  tbe  InE^iratlon  Consolidated  Copper 
Company.  Judgment  for  defendant  dismiss- 
ing tbe  action,  and  plaintiff  am>eala.  Revers- 
ed and  remanded. 

Nonnan  J.  Johnson  and  George  R.  Hfll, 
both  oC  Globe,  for  appellant  Bdward  W. 
Rice,  of  Globe,  for  appellee. 

ROSS,  a  J.  Appellant,  as  plaintiff,  insti- 
tuted this  action  against  appellee  defendant 
for  damages  for  the  death  Of  her  intestate 
while  working  as  employ^  of  defendant  In 
its  mines.  The  action  'Is  based  upon  tbe  neg- 
ligence of  defendant  It  is  brought  by  plain- 
tiff as  the  personal  representative  of  the  de- 
ceased. A  general  demurrer  to  the  complaint 
was  sustained,  and,  the  plainUff  electing  to 
stand  on  her  complaint.  Judgment  was  en- 
tered that  she  take  nothing,  and  that  tbe  ac- 
tion be  dismissed.  The  correctness  of  tbe 
court's  ruling  on  the  demurrer  Is  challenged 
by  plaintiff  on  this  appeal. 

[1]  The  purpose  of  the  plaintiff,  as  evi- 
denced by  the  allegations  of  her  complaint, 
was  to  set  forth  facts  suffldent  to  mtltle  her 
to  recover  under  tbe  provisions  of  title  28, 
Civil  Code,  entitled  "Injuries  Besolting  la 
Death,"  commonly  known  as  txoA  Gampbdl's 
Act  The  qaestl<m  la  not  so  much  as  to 
whether  she  has  stated  snffident  facts  to  con- 
stitute a  cause  of  adion  under  said  act,  but 
whether  she  has  the  rl^t  to  sue- under  that 
act,  because  of  other  provisions  of  the  law. 
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It  Is  claimed  by  def^dant  the  right  of  action 
resulting  from  the  death  of  plaintiff's  intes- 
tate is  CMitractual  in  its  nature  and  exclu- 
slre  of  erery  other  remedy  because  at  the 
time  of  the  emploj-ment  of  the  intestate  and 
oC  the  fatal  Injury  the  Workmen's  Compul- 
sory Oompensation  Act  (chapter  7,  tit.  14, 
GlTll  Code)  was  In  effect,  and,  as  neither 
the  employer  nor  employ^  had  repudiated  its 
provisions,  it  was  binding  oa  all  concerned, 
including  the  personal  representative  of  the 
deceased  workman. 

The  complaint  Is  silent  as  to  whether  the 
employer  and  employ^  disafllrmed  the  pro- 
vlsluui  ot  the  Workmen's  Compulsory  Com- 
pensation Act  as  therein  provided  or  not. 
Paragraph  817^  CItU  Code.  If  there  was  a 
disaffirmance,  then,  of  course,  there  was  no 
contractual  understanding  between  them  as 
to  bow  claims  for  Injury  w  death  could  be 
settled.  If  the  omission  to  allege  a  disaf- 
firmance was  a  detect,  fatal  to  the  plaintiff's 
cause  of  action,  the  general  demurrer  should 
hare  been  sustained.  But,  In  the  absence  of 
su<di  an  allegation,  should  the  court  assume, 
as  a  matter  of  law,  that  there  was  no  r^u- 
diatlon  of  the  prorlsions  of  the  Compoisatlon 
Act,  or  that  the  employA  had  dected  to  pnr^ 
sue  that  remedy,  or,  rather,  are  not  these 
matter  of  tact  to  be  raised  by  plea  or  an- 
swer? It  is  evident  that  the  defendant  might 
be  In  a  position  to  insist  upon  a  settlement 
of  the  damages  claimed,  under  the  Compensa- 
tion Act,  and  yet  waive  that  right  For  In- 
stance, after  an  election  by  the  employ^  to 
accept  compensation  in  such  a  manner  as  to 
be  bound,  the  employer  might  choose  to  take 
chances  in  a  contest  tdt  damages  for  negli- 
gence tf  sued  therefor,  by  the  employe,  and' 
be  within  his  rights.  We  therefore  are  of  the 
opinion  that,  if  there  was  an  Section  to  ac- 
c^t  compensation,  that  fact  is  defenidve  mat- 
ter, and,  If  not  raised  by  plea  or  answer,  may 
be  waived  by  defendant  It  follows  that  the 
general  demurr^  should  have  been  overruled. 

[2]  There  is  another  reason  why  the  de- 
murrer should  not  have  been  sustained.  The 
Compulsory  Compensation  Act,  supra,  was 
passed  by  the  Legislature  In  response  to  the 
mandate  contained  in  section  8,  art  18,  of  the 
Constitution.    That  section  reads: 

"The  Le^Iature  ahall  enact  a  Workmen's 
Compulsory  Compensation  Law  applicable  to 
workmen  engaged  in  manual  or  mecbanical  labor 
in  such  employmeota  as  the  Legislature  may  de- 
termine to  be  especially  daoeerous,  by  which 
compulsoiT  compensation  Bhall  be  required  to 
be  paid  to  any  such  workman  by  bis  employer, 
if  in  the  coarse  of  snch  employment  personal 
injury  to  any  such  workman  from  any  accideut 
arising  out  of,  and  in  the  course  of,  such  em- 
ployment is  caused  in  whole,  or  in  part,  or  is 
contributed  to,  by  a  necessary  risk  or  danger  of 
such  employment  or  a  necessary  risk  or  danger 
inherent  in  the  nature  thereof,  or  by  failure  of 
such  employer,  or  any  of  his  or  its  officers, 
agents  or  employ^,  or  employes,  to  exerciee  due 
care,  or  to  comply  with  any  law  affecting  such 
employment:  I^vvided,  that  it  shall  be  optional 
with  said  employ^  to  settle  for  such  compensa- 
tion, or  retain  the  right  to  sue  said  employer  as 
provided  by  this  Constitution." 


Before  looking  to  what  the  Legldature  did 
or  attempted  to  do,  under  this  command,  we 
should  determine  what  it  had  the  power  to 
do.  The  command  to  it  was  to  pass  a  law 
"by  whi<3i  compulsory  compensation  shall  be 
required  to  be  paid  to  any  such  workman" 
tor  "[tersonal  injury  to  any  such  workman," 
leaving  it  optional  with  ^e  workman  (em- 
ploye) "to  settle  tor  such  compensation  or 
retain  the  right  to  sue  said  employer  as  pro- 
vided by  this  Con8titut](HL"  The  Legislature 
is  limited  by  this  constitutional  mandate  to 
providing  tor  payment  ot  compensation  to 
the  workman  in  case  he  ^ould  elect  to  ac- 
cept it.  The  theory  upon  which  the  compen- 
sation law  is  made  opmitlve  is  one  of  con- 
tract and  consent,  at  least  so  tar  as  the  em- 
ploye  is  concerned,  and  this  means  a  person- 
al consent  We  hdd  in  the  case  ct  Consoli- 
dated Arlsona  Smelting  Cb.  t.  John  UJack, 
15  Ariz.  382,  139  Pad  465,  that  such  consent 
may  be  given  after  the  injury  ia  inflicted. 

We  do  not  think  the  Legislature  poesesaed 
the  power  to  enlarge  the  mandate  of  the  Con- 
stitution so  as  to  authorize  the  personal  r^ 
resentative  to  Impose  on  his  heirs  and  de- 
pendents a  remedy  made  1^  the  Constitution 
open  to  the  workman  only.  If  the  workman 
prior  to  his  death  should  elect  to  settle  tor 
compensation,  and  thereafter  die  praidtng  the 
settlement  with  the  employer,  the  personal 
representative  doubtless  could  enforce  the 
contract,  as  he  could  any  other  contract  of  his 
Intestate.  The  remedy  under  the  constitu- 
tional proTisl(m  for  compensation  Is  restrict- 
ed, as  we  see  it  to  the  workman,  and  tbe 
legislative  power  under  the  mandate  la  limit- 
ed to  l^slation  for  its  efficient  enforcement 
by  him,  or  his  personal  r^resentatlve^  in 
case  he  dies  after  electing  to  accept  compen- 
saticm.  Unless  there  was  an  election  of  this 
remedy  In  his  lifetime  by  the  deceased,  the 
personal  representative  cannot  maintain  the 
action  for  compoisaticm ;  it  being  a  ccmdi- 
tlon  of  the  right  to  maintain  such  a  suit 
against  the  employer  that  the  employe  should 
himself  elect  that  remedy.  The  employer  Is 
entitled  to  insist,  after  an  election  by  the 
employe.  Upon  s^ttiement  for  compensation, 
but  when  tbe  workman  dies  without  making 
snch  election,  his  rights  thereunder  die  with 
him.  His  personal  representative  is  then 
relegated  to  an  action  for  damages  sustained 
by  his  estate  by  reason  of  his  death  under  the 
so-caUed  Lord  Campbell's  Act  (tiUe  23,  su- 
pra), or  an  action  under  the  Employers'  IJa- 
bllity  Act  (chapter  0,  tit  14,  ClvU  Cbde).  ac- 
cording as  his  facts  tall  within  the  one  or  tbe 
other. 

It  will  be  seen  from  what  we  have  said 
that  the  attempt  of  the  Legislature  to  enlarge 
the  scope  of  the  constitutiMial  mandate  (sec- 
tion 8,  art  18)  so  as  to  afford  the  remedy 
therein  mentioned  to  the  personal  represoita- 
tive  or  heirs  or  dependents  of  the  deceased 
workmen  in  the  absence  ot  an  election  by  the 
workman  to  accept  compensatiMi,  is  b^ond 
the  power  and  authority  of  tbe  Leglalatare, 
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and  of  no  avalL  The  mactment,  in  so  far  aa 
It  provides  a  remedy  to  the  workman.  Is 
within  the  terms  of  the  constitutional  man- 
date, and  a  proper  exercise  of  the  legislative 
grant  of  power.  Section  8,  art  18,  is  declara- 
tive of  a  principle ;  that  principle  bdng  that 
the  employe  injured  should  at  his  option  take 
compensation  from  the  employer  when  the 
Injury  was  occasioned  under  any  of  the  dr- 
cumstances  enumerated,  and  legislation  In 
aid  of  the  euCorcement  of  that  principle  was 
enjoined  upon  the  Legislatnre,  but  it  was  not 
directed  to  create  rights  and  liabilities  out- 
side of  the  purview  of  the  mandate. 

We  conclude  that  the  Workmw's  Conyral- 
sory  Compensatitm  Act  has  no  ai^licatlon  to 
tlie  state  of  facts  before  us  as  presented  by 
the  complaint  and  demurrer;  that  if ,  as  a 
matter  ot  fact,  the  deceased  after  tlfi»  in- 
jury, and  before  bis  death,  elected  to  accept 
compensation  under  that  ac^  It  Is  matter  of 
defense  to  be  raised  by  plea  or  aAswer^  and 
that  the  remedy  is  personal  to  the  work- 
man, he  only  having  the  right  to  elect  so  aa 
to  make  such  election  binding  on  him  and  his 
personal  r^resentatlve. 

The  judgment  is  reversed,  and  case  re- 
manded, with  direction  to  overrule  the  de- 
fendant's demurrer. 

FRANKUN,  J.,  concora. 

CUNNINGHAM,  J.  (concurring).  Appel- 
lant assigns  the  order  of  the  court  sustaining 
a  general  demurrer  to  her  oomplaiut  as 
grounds  for  a  reversal.  Hie  CMnplalnt  al- 
lies that  on  the  28th  day  of  May,  1914, 
plaintiff's  intestate,  Fred  A.  Behringer,  was 
employed  by  the  d^endant  In  and  about  its 
mining  operations,  and  in  the  course  of  the 
performance  of  the  duties  of  his  onploymait 
he  suffered  Injuries  through  the  negligence 
and  car^essness  of  defendant,  which  resulted 
in  his  death,  and  that  plaintiff  was  duly  ap- 
pointed and  Is  the  duly  appointed,  quaUfled, 
and  acting  administratrix  of  his  estate; 
that  said  Intestate  was  the  head  of  a  family 
consisting  of  his  wife,  this  plalntUt,  4Uid 
three  minor  chlldroi  dependent  npon  him  for 
support,  wbldi  family  survives. 

The  negligence  causing  the  Injuries  and 
death  of  said  ]!>ed  A.  B^irlngu',  for  which 
a  recovery  is  sought,  is  described  and  set 
forth  in  the  complaint,  as  follows: 

"That  the  said  defendant  and  its  employes 
working  in  and  about  the  said  mine,  having 
charge  of  and  using  the  system  signal  (or  the 
operation  of  said  cage  in  said  mine,  were  not, 
and  had  not,  naed  the  mining  trystem  of  eignals 
provided  and  required  under  and  by  virtue  of 
paragraph  4074  and  paragraph  4088  of  the 
Revised  Statutes  of  Arizona  1013,  and,  al- 
though the  defendant  maiataloed  at  and  about 
their  said  mine  a  signal  appamtua  consisting  of, 
among  other  things,  of  a  bell  actuated  by  a 
cable  and  kept  posted  about  the  aaid  mine  the 
foresaid  code  signal,  the  defendant  willfully, 
carelessly,  and  negligently  directed,  permitted, 
and  commanded  itn  said  employes  to  disregard 
the  code  of  legal  system  of  signaling  adopted 
by  the  defendant,  and  said  defendant  having 


negligently,  carelessly,  and  wrongfully  failed 
to  warn  or  instruct  said  miners  as  to  the 
system  of  signaling  it  wag  then  and  there  and 
had  been  using,  and  said  miner,  or  miners,  be- 
ing then  and  there  confused  by  the  code  system 
of  signaling  apparently  being  then  and  there 
enforced  in  said  mine,  rang  the  bell  to  signal 
and  to  indicate  that  they  were  then  and  there 
on  the  600-foot  level  in  the  defendant's  said 
mine,  and  that  the  engineer  then  and  there 
operating  the  hoist,  cable,  and  cage  used  in  de- 
fendant's said  mine  at  the  said  time  negligently 
and  wrongfully  assumed  that  such  sigaal  was 
according  to  the  system  of  Rignaling  so  negli- 
gently, wrongfully,  and  carelessly  used  by  the 
defen<mnt,  and  thereupon,  pursuant  to  such 
signal,  n^ligently  released  the  said  cage  and 
let  it  drop  down  and  through  said  shaft  from 
the  SOO-foot  level,  thereby  catching,  crushing, 
and  knilng  the  said  Fred  A.  Behringer,  de- 
ceased, as  above  set  forth." 

Tbat  Is,  that  the  method  of  signaling  Bd<«>t- 
ed  and  used  by  the  defendant  differed  from 
the  prescribed  method  of  code  signaling  post- 
ed about  the  mines,  and  tor  that  reason  was 
confusing,  dangerous,  and  hazardous  to  the 
employes  then  ouployed  by  defendant,  ami 
sndb  danger  from  sacta  condlUcMU  was  known 
to  the  defendant,  hence  the  carelessness  and 
negligence  and  resultant  injury,  demanding 
damages  In  the  sum  oi  $30,000; 

The  complabit  seta  forth  a  canse  of  action 
for  damages  r^nltlng  from  the  death  of 
Fred  A.  B^ringer  by  the  wrongful  or  negli- 
gent act  of  appellee.  Inspiration  Otmsolidated 
Copper  Cmni>any,  under  title  23,  Civil  Code 
of  Arizona  1813,  provided  such  statute  Is 
enforceable  at  the  suit  of  the  p^sonal  repre- 
sentative, as  a  law  of  the  state  of  Arizona,  In 
such  case.  So  far  as  this  appeal  Is  affected, 
appellee  seems  to  concede  that  a  cause  of 
action  is  stated  under  said  statute,  but  con- 
tends in  all  earnestness  that  this  record 
squarely  presents  for  decision  two  ques- 
tions: 

"(1)  Can  the  personal  repreBentatlve  of  a 
workman  who  meets  hia  death  while  working 
under  the  Compensation  Act  (chapter  7,  tit.  14, 
Civil  Code  of  Arizona  1918)  maintain  an  action 
for  damages  against  his  employer  under  the 
old  statute  giving  a  right  of  action  (or  death  by 
wrongful  act  or  negligence? 

"(2)  Does  the  Liability  Law  (chapter  6,  tit. 
14,  Civil  Code  of  Arizona  1913)  give  a  right 
of  action  for  injury  or  death  caused  by  negli- 
gence?" 

AKwllee's  contention,  as  eBpresaed  in  its 

brief,  is  as  follows: 
"Were  It  not  fw  the  Gompoisation  Act, 

plaintiff  would  uDquestionably  have  a  right  to 
maintain  an  action  for  the  death  of  BehriDger, 
assuming  that  Behringer's  death  was  caused  by 
the  negligence  of  the  defendant  or  its  servants. 
Our  eontentiCHii  is  that  the  Compensation  Act, 
because  the  optional  plan  provided  )n  it,  was 
designed  to,  and  did,  work  a  fundamentnt 
change  in  the  basis  on  which  settlement  for 
industrial  accidents  should  be  made.  Although 
it  is  compulsory  in  name  only,  because  Iqr  its 
terms  it  may  be  repudiated  freely  before  the 
accident  by  either  employer  or  employ^  and 
after  the  accident  by  the  employ^,  nevertheless, 
in  the  absence  o(  such  repudiation,  it  is  aa 
binding  on  all  concerned,'  including  the  person- 
al representative  of  the  deceaned  workman,  as 
if  It  were  truly  compulsory.  When  so  binding, 
it  fumlsbea  the  sole  messnre  of  the  rights  of 
the  claimant  and  the  liability      the  enq)loyer. 
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"(1)  Can  the  personal  repTeeeiitatire  of  a 
worhinaD  who  meets  his  death  while  working 
ander  the  CompensatioQ  Act  maintain  an  ac- 
tion for  damages  against  his  employer  under 
the  AriKma  Lord  Caniphell's  Act  7*^ 

I  answtf,  emphatically  and  nnheBitatingly, 
Yes;  he  may,  If  the  death  was  caused  by  the 
wrongful  act,  neglect,  or  default  of  the  em- 
ployer, and  the  act,  neglect,  or  default  Is  such 
as  would,  If  death  had  not  ensued,  have  en- 
titled the  par^  Injured  to  maintain  an  action 
to  recover  damages  In  respect  thereof.  Par- 
agraph 3372,  ClTll  Code  of  Arizona  1913 
(Lord  Oampbell's  Act). 

In  the  first  place,  the  question,  "Oan  the 
personal  representative  of  a  workman  who 
meets  his  death  while  working  under  the  Com- 
pensation Act  maintain  an  action  for  dam- 
ages against  his  [the]  employer  under  the 
Arizona  Lord  Campbell's  Act?"  wholly  leaves 
out  of  view  the  condititm  precedent  to  the 
maintaining  of  the  action  under  the  Lord 
Campbell's  Act,  viz.,  that  the  wrongful  act, 
neglect,  or  default  causing  the  death  must 
be  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain 
an  action  to  recover  damages  in  respect  there- 
of. In  other  words,  under  the  Lord  Camp- 
bell's Act  a  per8«i  denominated  a  "personal 
representative"  Is  gtv^  a  right  of  action 
against  the  person,  etc.,  who  wrongfully 
caused  the  death  of  a  persom  r^resented,  Is 
all  cases  where  the  deceased  person  could 
have  maintained  a  common-law  action  for 
n^ligent  Injury  in  his  own  right  had  death 
not  aiBued.  Snch  personal  representative, 
therefore,  cannot  maintain  an  aetioc  under 
the  Lord  Campbell's  Act  In  cases  where  the 
deceased  could  not,  at  the  time  of  his  death, 
have  maintained  a  common-law  action  for 
negligence.  Under  the  Lord  Campbell's  Act, 
these  conditl(»is  existing,  such  personal  repre- 
sentative is  given  a  new  cause  of  action,  and 
such  cause  of  action  does  not  exist  prior  to 
the  death  of  the  person  Injured.  Southern 
Padfic  Co.  V.  Wilson,  10  Ariz.  162,  85  Pac. 
401;  De  Amado  v.  Friedman,  11  Ariz.  66, 
89  Pac.  588;  Brown  v.  C.  &  N.  W.  R.  Co.,  102 
Wis.  137,  77  N.  W.  748,  78  N.  W.  771,  44  Ll 
B.  A.  679;  and  many  .other  cases  that 
may  be  found  In  the  reports.  In  such  case 
the  personal  representative  is  not  acting  in 
the  representative  capacity  In  commencing 
and  prosecuting  snch  action,  but  be  is  acting 
In  sQch  matter  as  the  real  party  in  interest, 
and  may  prosecute  sudi  action  as  such  party 
to  a  finality.  In  such  capacity  the  personal 
representative  la  given  the  right  to  prosecute 
such  an  action  so  arising.  The  personal  rep- 
resoitatiTe  may  refuse  to  settle  tor  the 
compensation  allowable  to  the  workman  by 
the  Oomi»eiisatlon  Act,  as  the  workman  could 
refuse  to  settle.  The  personal  representa- 
tive can,  as  the  wpzlunan  could,  timoao  to 
retain  the  right  to  sue  the  employer  under  the 
Liability  Act,  by  expreaa  terms  of  paragraph 
3166,  avU  Code  of  Arizona  1018,  a  7,  tit  14. 
Under  authority  of  the  last  proviso  at  para- 


graph 8176,  Civil  Code  of  Arizona  1913,  p. 
1063,  "If,  after  the  accident,  either  the  em- 
ployer or  the  workman  shall  refuse  to  make 
or  accept  compensation  under  this  chapter 
or  to  proceed  under  or  rely  upon  the  provi- 
sions hereof  for  relief,  then  the  other  may 
pursue  his  remedy  or  make  his  defense  under 
other  existing  statutes,  the  state  Constitution, 
or  the  common  law,  except  ^s  herdn  provid- 
ed, as  his  rights  may  at  the  time  exist  Any 
suit  brought  by  the  workman  for  recovery 
shall  be  held  as  an  Section  to  pursue  such 
remedy  exclusively."  Appellee  contends  that 
this  proviso  limits  the  right  of  election  of 
remedies  to  the  workman,  and  such  act  can- 
not be  performed  by  the  personal  represent- 
ative. We  cannot  wholly  agree  with  this 
contention,  for  the  reason  paragraph  3166, 
snimt,  a  part  of  the  same  chapter  with  para- 
graph 8176,  recognizes  the  right  of  the  per- 
sonal re^resoatative  to  refuse  to  settle  for 
such  compensation  as  provided  by  the  chapter 
(the  Compensation  Act),  and  elect  to  sue  the 
employer  under  the  Liability  Act  (chapter  6 
of  title  14).  Bat  the  proviso  Is  dealing  with 
the  right  of  the  injured  workman  and  the 
employer  as  they  exist  after  the  accident, 
and  gives  the  Injured  wOTkman  at  that  time 
the  right  to  refuse  the  compensation  provid- 
ed, and  pursue  his  remedy  under  other  exist- 
ing statutes,  the  state  Constitution,  or  the 
common  law.  Clearly  the  reference  to  the 
pursuit  of  his  (the  injured  workman's)  rem- 
edy under  "other  existing  statutes"  means 
nothing  less  than  chapter  tt  of  title  14  (the 
LiaUllty  Act),  as  contended  by  appellee.  The 
injured  workman  is  given  a  remedy  for  ac- 
cidents causing  personal  injury  by  said  stat- 
ute,  and  by  no  existing  statute  other  than 
such  and  the  compoisatlon  statute,  which 
he  may  refuse  to  accept  He  is  given  the 
right.  If  he  80  elect,  to  pursue  his  remedy 
given  by  the  *^tate  C<»istitntlon,  or  the 
common  law."  CHearly,  refer^ce  here  is 
made  to  the  common-law  action  for  negligent 
personal  injury.  Section  6,  art  18,  of  the 
:  state  Constitution,  perpetuates  the  ccamnon- 
law  action  to  recover  damages  for  personal 
and  otbin  Injuries  inflicted  negligently.  That 
action  is  esBMitiaUy  founded  npon  in- 
juries Inflicted  by  the  negligence  of  another. 
Clearly,  his  personal  reiwesentative  cannot 
refuse  the  compensation  provided  by  the 
Comi>en8atlon  Act  and  elect  to  retain  the 
rigbt  to  pursue  the  injured  woribman's  reme- 
dy under  the  common  law  for  n^llg^kce,  for 
damages  for  personal  injuries,  because  "no 
action  for  damages  for  an  injury  to  a  free- 
man which  results  In  death  will  lie,  except 
by  force  of  statute,  on  the  well-settled  prin- 
ciple that  ft  personal  cause  of  actl<m  dies 
with  the  person."  1  Oyc.  688,  dUng  from 
Broom,  Leg.  Max.  904.  "Actio  p^WMoalto 
morltur  cum  persona,"  and  nomerons  other 
authorities. 

The  i>ersonal  r^rw«itattve  tfa«i  has  the 
right  by  statute  (chapter  7,  tit  l'^  to  refuse 
to  acoci^  the  oompensatkm  provided  to^  0» 
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Oompoitf  tlAD  Act,'  and  pannie  the  deced.mt's 
remedy  nnder  the  liaMUtr  Act  Paragraph 
8166,  CItU  Code  o£  ArlSona  1913.  Such 
cause  of  action  as  the  Injured  workman  bad 
under  tbe  liability  Act  snrrlTes  to  his 
personal  representative,  and  ancb  personal 
r^resentaUre  may  pursue  the  remedy  thus 
given.  Tlie  cause  of  action  prescribed  by  the 
Liability  Act  Is  described  as  follows: 

"When  in  the  course  of  work  in  any  of  the 
cmpIoymentB  or  oecupatioDB  enumerated  tn  the 
preceding  section,  personal  injury  or  death  by 
any  accident  ari^g  out  of  and  in  the  course 
ct  rnoh  labor,  servloe  end  employment,  •  *  * 
is  caused  to  or  suffered  by  any  workman  en- 
eaand  therein,  in  all  cases  in  which  such  in- 
jury or  death  of  such  employ^  shall  not  have 
been  caused  by  the  negligence  of  the  employ^ 
killed  or  injured,  then  the  employer  of  sach 
employe  shul  be  liable  in  damages  to  the  em- 
ploy£  injured,  or,  in  case  death  easaes,  to  the 
personal  representative  of  the  deceased  for  the 
benefit  of  the  surviving  widow  or  husband  and 
children  ot  such  employ^ ;  end,  if  none,  then  to 
each  MBLplojt'B  parents;  and,  if  none,  then  to 
the  next  of  kin  dependent  upon  such  employ^ ; 
and.  If  none,  then  to  his  personal  representa- 
tive, fw  the  benefit  of  the  estate  of  the  de- 
ceased." Paragraph  8168.  Civil  Oode  of  Ari- 
sona  191S  (Liabllfty  Act). 

By  paragraph  3154  (Inability  Act)  the  em- 
ployer Is  declared  to  be  "liable  for  the  death 
or  Injury,  caused  by  any  accident  due  to  a 
condition  or  conditions  of  such  occupation,  of 
any  employ^  In  the  service  of  aoch  employer 
in  such  hazardous  occupation,  In  all  cases 
In  which  such  death  or  Injury  of  such  em- 
ploy6  shall  not  have  been  caused  by  the  negli- 
gence of  the  employ^  killed  or  Injured."  In 
such  case  the  employer  liable  for  such  death 
or  injury  becomes  liable,  by  paragraph  3158 
(Liability  Act),  In  damages  to  the  employe  In- 
jured, or,  in  case  deaUi  ensues,  to  tbe  per- 
sonal representative.  Thus,  in  such  case, 
that  is,  when  the  death  or  injury  results  from 
any  accident  due  to  a  condition  or  conditions 
of  the  occupation  of  any  employg  engaged  in 
an  occupation  declared  to  be  baxardous,  a 
cause  of  action  arises  to  the  employ^  or  in 
case  death  ensues,  to  his  personal  represent- 
ative, for  damages  caused  by  such  death  or 
Injury,  unless  such  accident  was  caused  by 
the  negUgance  ot  tb»  employA  killed  or  In- 
jured. 

The  appellee  contends'  that  this  statute 
does  not  make  tbe  cause  of  action  provided 
for  depend  upon  tbe  existence  of  negligence. 
Of  this  we  are  not  required  to  consider,  and 
Z  express  no  opinion  on  that  question.  I 
have  no  hesitancy  in  advancing  the  argument 
to  tbe  effect  that  this  liability  statute  re- 
quires the  master  employiog  servants  In 
hazardous  occupations  to  assume  tbe  burden 
of  tbe  risk  of  death  or  injury  of  the  servant 
by  any  accident  doe  to  a  condition  or  condi- 
tions of  such  occupation.  To  recover  in  such 
cases  the  Injured  employ^,  or  In  case  of  his 
death  the  personal  representative,  would  be 
prima  taxAa  entitled  to  recover  by  alleging 
and  proving  that  the  accident  causing  the  in- 
Jury  or  death  arose  out  of,  and  was  due  to, 
a  condition  or  condltioos  of  a  hazardous  06* 


cupation  In  wUiA  tbe  Injured  eaqplfllrfl  was 
at  Qie  tlma  engi^ed  In  the  performance  of 
tbe  duties  required  of  his  employment,  and 
was  not  caused  by  bis  negligence.  The  stat^ . 
ute  shifts  the  burden  of  assuming  the  rbdc  of 
any  accident  in  such  cases  from  the  employ^ 
to  tbe  emplf^er.  In  this  respect  the  ^ploy- 
er,  as  a  matter  of  law,  will  be  bold  to  bear 
the  burden  of  suc^  risk  when  the  omdltlons 
are  preaen^  in  the  same  manner  and  to  the 
same  extent  as  the  empl<^  was  required  to 
bear  It  nnder  the  old  common-law  rule,  who 
was  deemed  to  have  assumed  the  risk  of 
personal  injury  wbUe  engaged  in  all  hazard- 
ous occiqMLtioos  when  the  dangers  incident 
thereto  were  known  to  bim  or  evident  and 
capable  of  b^ng  readily  detennlned.  ^lere- 
fore  the  cause  ot  actttm  created  by  the  Lia- 
bility Act  is  a  new  cause  of  action  unknown 
to  the  common  law  and  d^)eiidlng  entirety 
upon  the  statute.  The  cause  of  action  so 
created  is  given  the  empli^fi,  and  In  ease  of 
his  death  ensuing  from  the  Injuries  received 
or  Crom  any  otbex  cause  the  said  cause  of 
action  survives  bis  death,  and  may  be  pro»> 
ecnted  by  bis  pwsonal  represoitatlTe,  not 
as  a  cause  of  action  given  the  personal  rep- 
resentative, as  is  provided  by  the  Lord  Ounp- 
bell'a  Act,  but  as  a  continuation  of  tbe  in- 
jured employe's  cause  of  action.  Blthw  ot 
the  two  actions  may  be  oomsnDced  snd  pros- 
ecuted by  the  personal  representative  after 
the  Injured  employe's  death,  but  prior  to 
th^r  aatlafactlon  tb^  in  no  way  resemUe  or 
conflict.  The  one  actloa  la  given  tbe  pers(wal 
representative  as  an  original  action;  the 
other  la  glvm  the  Injured  emi^oyg,  and  In 
case  of  his  death  the  personal  representative 
may  en^fMroe  ot  oonttakoe  the  enforcement  of 
the  remedy,  tbus  representing,  in  fact,  tbe 
decedent's  rights,  and  enf<«clng  bis  remedies. 
The  drst  exists  by  force  of  title  23  (Lord 
Campbell's  Act),  and  paragraph  S376  ot  that 
act  provides: 

"Nothing  in  this  title  shall  be  deemed  to 
aEFect  or  modify  any  statute  now  existing  or 
hereafter  pasBed,  relating  to  employer's  liability 
or  compulsory  compensation  to  workmen  " 

—thereby  expressing  the  legislative  inten- 
tion that  the  Lord  Oampbell's  Act,  the  Em- 
ployers' Liability  Act,  and  tbe  Workmen's 
Compulsory  Compensation  Act  shall  all  stand 
as  law&  If  tbelr  provisions  conflict,  then,  of 
course,  tbe  remedies  given  may  conflict  In 
certain  cases,  but  in  such  event  tbe  right  glv< 
en  by  one  statute  Is  cumulative  of  the  right 
given  by  the  other  in  cases  of  conflict  of 
remedies.  The  liability  statute  limits  the 
right  to  recover  damages  for  personal  inju- 
ries to  any  employe,  or,  where  such  Injuries 
have  resulted  in  his  death,  to  a  recovery  In 
actions  brought  against  any  employer  "under 
and  by  virtue  of  any  of  the  provisions  of  this 
chapter."  Paragraph  3159,  c.  6,  tit  14.  Un- 
der chapter  7,  tit.  14,  Employes'  Compensa- 
tloD  Act,  the  employer  Is  made  liable  to  pay 
the  compensation  "at  the  rate  and  In  tbe 
manner  hereinafter  set  out  in  this  chapter." 
Paragraph  3168.   Paragraph  3179  provides: 
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"Nothing  tn  this  chapter  shall  be  deemed  or 
taken  to  repeal  or  affect  in  any  way  any  other 
acts  or  laws  passed  by  the  First  Lcglslatiire 
of  the  state  of  Arizona,  and  in  so  far  as  [It] 
refers  to  the  same  subject  in  other  acts  it  shaU 
be  deemed  to  be  cnmulatiTe  Mily." 

Ndther  tbe  Liability  Act  nor  tlie  Compen- 
sation Act,  therefore,  abridged  tbe  rights  of 
tbe  personal  representative  to  pursue  the 
remedy  given  him  by  title  23,  the  Lord  Camp- 
bell's Act  This  is  clear  from  the  frequent 
reference  In  both  acts  to  tbe  limitation  of 
that  which  Is  authorized  by  the  chapters  6 
and  7  to  the  acts  as  dene  or  authorized  to  be 
done  "under  this  diapter,"  as  tbe  case  may 
be.  KyaUs  t.  Mechanics'  Mills,  150  Masa  190, 
22  N.  E.  766,  S  L.  B,  A.  667.  Buch  frequent 
reference  to  "this  diapter"  dearly  indicates 
the  intention  of  tbe  Legislature  to  ^ve  cer- 
tain additional  remedies  as  did  not  other- 
wise exist,  and  limit  such  remedies  to  the 
circumstances  prescribed  "in  this  chapter." 

I  have  DO  hesitancy  in  holding  that  the 
personal  representative  of  Fred  A.  Behrln- 
ger  has  a  right  of  action  against  tbe  ai^l- 
lee  under  the  facts  stated  In  his  ctmiplaint, 
and  that  right  may  be  enforced  as  prescribed 
by  title  23,  Lord  Campbell's  Act,  notwith- 
standing chapters  6  and  7  of  title  14,  the 
Elmployers'  Liability  Act,  and  the  Emplcqr^ 
Compulsory  COmp^sation  Act 

The  trial  court  erred  In  sustftlnlng  the  de- 
murrer to  the  complaint  for  said  reasons, 
and  the  Judgmoat  ought  to  be  reversed,  and 
the  cause  remanded,  with  Instmctlona  to 
orerrale  the  demurrer  and  proceed  accord- 
ing to  law. 


BALLBW  V.  STATE.   (No.  A-1984.) 
(Oriminal  Court  of  Appeals  of  Oklahtnna.  Jaly 
8.  1915.) 

fSvltaJnu  by  the  Court.) 

1.  Ehbezzleubnt  «=:>10— Elkubnts  or  Of- 

FENSB— BANKEB. 

Section  2673,  Rev.  Laws  1910  (section 
2612,  Snyder's  Comp.  Laws  1909),  which  pe- 
nalises any  person  acting  as  trustee,  banlier,  mer- 
chant ete>i  contemplates  the  prosecution  of  a 
banker  for  embezzling  the  funds  of  any  bank  as 
such,  or  any  specific  fund  or  property  which  is 
left  for  safe-keeping,  as  distinguished  from  mon- 
ey or  its  equivalent  deposited  on  account. 

[Bid.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  |  8;  Dee.  Dig.  «=alO.] 

2.  Banks  Ann  Banking  19— Deposits— 
KiOHT  TO  Specified  Monet. 

Cash  or  equivalent,  when  deposited  is  a 
bank,  becomes  immediately  the  property  of  the 
bank,  and  no  depositor  in  the  ordinary  course 
of  business  has  any  right  to  have  the  specific 
currency  or  cash  item  returned. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  289-292;  Dec  Dig. 
119.] 

3.  Embezzlement  e=>8  —  Bank  Deposit  — 
Ownership  of  Monet. 

Any  transaction  had  with  an  officer  In 
charge  of  a  banking  insUtntion.  which  transac- 
tion is  within  tbe  scope  of  the  bank's  business 
and  which  clearly  was  intended  to  be  a  transac- 
tion with  the  bank,  is  conclusively  presumed  to 
be  such.    If  an  employe  of  a  bank,  after  funds 
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have  .been  deposited  with  the  bank  by  a  cds- 

tomer,  embemea  tbe  same,  the  embezzlement  is 
acaiitft  the  property  of  the  bank,  and  not  the 
depositor. 

[Ed.  Note.— For  other  cases,  see  Embeiile- 
ment  Cent  Dig.  1 6;  Dec.  Dig. 

4.  EUBEZZUOnSNT  «c»30— iFFOBHATIOir— SUF- 

ficibkct^Bankino. 

An  informaUon  which  attempts  to  charge 
an  offense  under  section  2673,  Rev.  Laws  1910. 
supra,  should  not  attempt  to  charge  that  the 
embezzlement  was  made  from  a  depositor  and 
at  the  same  time  contain  allegations  that  the 
transaction  was  had  with  the  embezzler  as  an 
agent  of  tbe  bank,  by  a  customer  of  the  hank, 
transacting  the  reguter  and  ordinary  bnsiueas  of 
a  depositor. 

[Ed.  Note.— For  other  cases,  see  Embesxle- 
ment.  Cent  Dig.  H  44.  46;  Dec.  IMg.  ^30.] 

6.  InFOBUATIOH  ChABQINO  EUBKZZLEllENT. 

For  an  information  which  is  held  insuffi- 
cient to  charge  an  offense  under  section  2673, 
Rev.  Laws  1910,  see  opinion. 

Appeal  from  District  Court  Blaine  County. 
T.  J.  Ballew  was  convicted  of  embeaole- 

ment  and  appeals.  Reversed. 

Seymour  Foose  and  R.  C.  Brown,  both  of 
Watonga,  and  L.  H.  Ilampton,  of  Pauls  Val- 
ley, for  plaintiff  In  error.  A.  L.  Emery,  of 
Watonga,  Co.  Atty.,  for  tbe  State. 

ARMSTRONO.  J.  The  plaintiff  bi  error, 
T.  J.  Ballew,  was  convicted  at  the  Septem- 
ber, 1912,  term  of  the  district  court  of  Blaine 
county  on  a  charge  of  embezzlement,  and  his 
punishment  fixed  at  imprisonment  in  tbe 
state  i>eniteatlary  for  a  period  of  2^  years. 

[1-S]  There  are  many  assignments  of  er- 
ror, only  two  of  which  we  find  it  necessarj 
to  discuss.  The  first  is  based  upon  the  con- 
tention that  the  informaUon  does  not  charge 
a  crime  under  the  statute.  Tbe  Information, 
omitting  the  caption,  is  as  follows: 

"Now  comes  A.  L.  Emery,  county  attorney 
in  and  for  the  state  and  county  aforesaid  and 
gives  the  court  to  know  and  be  informed  that 
one  T.  J.  Ballew,  late  of  the  county  of  Blaine 
and  state  of  Oklahoma  on  the  24th  day  of 
June  in  tbe  year  of  oar  Lord  oae  thousand 
nine  hundred  and  eight,  at  and  within  the  said 
county  and  state,  was  then,  and  there,  and  for 
a  long  time  prior  thereto,  the  cashier  of  the 
Bank  of  Commerce,  a  bankiu  corporation  ex- 
isting and  doing  business  under  and  by  virtue 
of  tbe  laws  of  the  state  of  Oklahoma,  at  Geary, 
and  did,  as  said  cashier  of  said  bank,  have 
in  bia  possession  and  control,  and  was  other- 
wise intrusted  with,  personal  property,  to  wit 
United  States  money  for  tbe  use  of  another 
person,  then  and  there  belonging,  to  wit  H.  R. 
Paden,  did  then  and  there  unlawfally,  will- 
fully, and  intentionally,  knowingly,  wantonly, 
maliciously,  feloniously^  and  fraudulentiy,  em- 
bezzle, appropriate,  and  convert  to  his  own  uae 
and  purpose,  not  in  the  due  and  lawful  execn- 
tion  of  his  trust  the  sum  of  $109.25,  and  good 
and  lawful  money  of  the  United  States,  and  of 
the  value  of  $100.25,  tbe  property  of  him.  tbe 
said  H.  R.  I'nden.  with  the  unlawful,  felonious, 
and  fraudulent  intent  upon  the  part  of  him.  the 
said  T.  J.  Ballew,  then  and  there  to  deprive 
tbe  lawful  owner  thereof,  tbe  said  H.  R.  Paden, 
of  said  corporeal  personal  proper^,  and  to 
convert,  embezzle,  and  appropriate  the  same  to 
his  (T.  J.  Bnllew's)  own  use  and  benefit  con- 
'  trary  to  the  form  of  statute  in  snch  case  maot 
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and  provided,  and  against  the  peace  and  dignity 

of  tbe  sUte.^ 

A  demurrer  was  filed  to  tbe  Informatlan, 
on  tbe  ground,  among  otbera,  tbat  It  did  not 
plead  facts  sufficient  to  charge  a  public  of- 
teoaiR,  and,  furtber,  tbat  same  was  not  di- 
rect and  certain  as  to  the  particular  circum- 
stances of  tbe  offense,  and  did  not  sufficient- 
ly inform  the  defoidant  of  the  nature  of 
the  accusation.  Tbe  demurrer  was  orerrol- 
ed.  and  exception  duly  saved.  It  Is  conceded 
by  tbe  state  tbat  tbe  Information  is  drawn 
under  section  2612,  Snyder's  Complied  Laws, 
wblcb  is  as  follows : 

"If  any  person  being  a  trustee,  banker,  mer- 
chant, brofcer,  attorney,  agent,  assignee  in  tniat, 
executor,  administrator  or  collector,  or  beine 
otherwise  intrusted  with  or  having  in  his  control 
property  for  the  use  of  any  other  person,  or  for 
any  public  or  benevolent  purpose,  fraudulently 
appropriates  It  to  aoy  use  or  purpose  not  in  tbe 
due  and  lawful  executi<m  of  hia  trust,  or  se- 
cretes it  with  a  fraudulent  Intent  to  appropriate 
It  to  such  use  or  purpose,  he  is  guilty  of  ein- 
besslement." 

Tbe  county  attorney  In  bis  brief  argues 
that  It  Is  sufficient  to  plead  and  prove  that 
money  was  Intrusted  to  the  accused  as  cash- 
ier of  the  Bank  of  Ciommerce  for  the  use  and 
benefit  of  P»len,  and  tbat  the  accused  fraud- 
ulently apiuK^riated  tbe  same  to  bis  own 
use.  With  tiiia  contention  we  cannot  agree. 
The  money  in  question,  If  embezzled  at  all, 
was  embezzled  from  the  Bank  of  Commerce, 
and  not  from  Paden.  This  plaintiff  In  error 
sliould  have  been  prosecuted  for  embezzling 
tbe  funds  of  the  bank,  and  not  the  funds  of 
Paden.  The  transaction,  as  charged  in  tbe 
information  and  proved  In  tbe  record,  clear- 
ly indicates  that  it  was  had,  so  fftr  as  Paden 
was  concerned,  with  Ballew  as  agent  of  the 
bank,  and  not  with  Ballew  acting  for  and  on 
his  own  account.  Tbe  bank  could  not  escape 
HaUltty  ta  the  premises  tor  tbe  reason  tbat 
the  transaction  was  one  lo  tlie  r^ular  course 
of  the  bank's  business,  and  not  one  In  tbe 
r^fular  course  of  the  business  of  T.  J.  Bal- 
lew ca  bis  own  account.  The  information 
charges  that  Ballew  was  acting  In  the  capac- 
ity of  casbier  of  the  bank.  A  rule  wtaldi 
would  dedare  Ballew  liable  to  prosecution 
fbr  unbeszling  this  money  as  funds  of  Paden 
would  have  tbe  effect  ot  absolving  the  bank 
from  any  dvll  liability  for  tbe  funds.  Tbe 
crime  could  be  as  eorily  and  strongly  estab- 
llsbed,  and  more  so,  under  an  Information 
charging  the  embesezlement  of  tiie  funds  of 
the  bank,  than  for  nubeiEUng  tbe  funds  as 
the  property  of  Paden.  There  is  no  reason 
why  the  state  should  rely  upon  the  conten- 
tion that  an  officer  of  a  bank  can  embezzle 
tbe  funds  deposited  by  a  customer  and  there- 
by absolve  the  bank  from  any  liability.  The 
moment  the  funds  cross  the  tfareabold  of  tbe 
bank's  receiving  window,  and  «iter  the  cus- 
tody ot  any  officer  of  the  Institution,  tbat 
custody  Is  the  custody  of  tlie  bank  itself,  If 
the  transaction  18  one  in  tbe  due  and  reg- 
ular course  of  bankli^  buaJnesa  and  cus- 


toms. The  Information  should  have  diarged 
this  plaintiff  in  error  with  «nbezsllng  tbe 
funds  of  tbe  bank,  and  he  should  have  been 
punished;  Undier  the  teattmony,  for  such 
crime.  Under  tbe  law  In  Oklahoma,  there 
are  no  individual  bankers,  in  a  strict  sense; 
tbe  banking  business  Is  done  exclusively  by 
corporations,  either  federal  or  state,  who  act 
throng  IndlTlduals  as  their  agents.  M«iey 
deposited  In  banks  Is  not  left  In  trust  of  tha 
officers  or  agents,  but  la  lett  as  a  trust  with 
the  bank,  and  becomes  the  property  of  tbe 
bank,  wtth  the  only  obligation  wdlnarily 
that  its  equivalent  in  like  kind  be  returned 
to  the  depositor  on  demand.  There  Is  no 
agreement,  express  or  Implied,  that  the  of- 
ficer or  agent  of  Uie  bank  is  to  personally  ac- 
count to  each  depositor.  These  <^cerB  ajid 
agents  account  to  the  bank,  and  it  to  ttie 
customer. 

The  second  prt^sltlon  is  based  upon  the 
contention  tbat  the  state's  q>eclal  prosecutor 
was  guilty  of  prejudicial  eonitact  In  tbe  dos- 
ing argument  It  Is  deaiiy  apparent  t^t  tiie 
special  prosecutor,  who  was  employed  by  tlie 
state  banking  board,  was  entirely  too  vig- 
orous and  clearly  unfair  in  the  dosing  argu- 
tnmt  Staice  tbe  facts  dlsdraed  by  the  rec- 
ord and  within  the  knowledge  of  the  court 
are  sndi  tbat  die  prosecution  will  not  again 
be  conducted  by  tbe  sune  connad,  we  fMl 
Inclined  to  forego  a  discussion  of  tiie  errors 
assigned  on  tbHa  feature. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  direction  to  the  trial  court 
to  permit  the  filing  ot  a  proper  Informatioin 
and  proceed  with  tbe  further  trial  of  this 
cause. 

"DOYLCl,  P.  J.,  ccmcurs.  FDBMAN,  3^  ab- 
sent. 


SEIJ.ERS  T.  STATE.    (No.  A-2197.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
July  6, 

(BvUabua  &y  fha  Oawri^) 

"L  CONStlTDTIONAL  I/AW  ^S^ifi^  IffTOZIOAT- 

XNO  LiQUOBB  ®=>18  —  Paiiu  Faoib  Evi- 
dence— VALIDITT  OF  StATDTE. 

A  statute,  making  the  ^ssession  of  more 
than  a  certain  amount  of  intoxicating  liquor 
prima  facie  evidence  of  an  intent  to  violate 
provisions  of  tbe  prohibitory  law,  is  not  uncon- 
stitutional as  invading  tbe  province  of  the  judi- 
ciary, and  depriving  the  accused  of  the  presump- 
tion of  innocence,  or  as  making  prioia  facie 
evidence  of  guilt  a  foot  which  has  no  relation 
to,  or  does  not  tend  to  prove,  the  criminal  act. 

[Kd.  Note.— For  other  cases,  see  ConstitutiMi- 
al  Law,  Cent  IMg.  I  756;  Dee.  Dig.  <&=2(i6; 
Intoxicating  Liquors,  Cent  Dig.  }  2G ;  Dec  Djg. 

2.  IHTOXICATINO  LlQUOBS  €=>239— ProSEOU- 
TIOM  —  I'lUMA  FaCIB  EVIDENCE  —  INSTBDO- 
TION. 

■  Under  section  6,  c  26,  Laws  1913,  provid- 
ing that  "the  keeping  in  excess  of  one  quart 
*  *  *  or  in  any  manner  permitting  any  other 
pemm  to  have  or  keep  any  such  liquots  in  or 
about  bla  place  of  business,  *  *  •  sbidl  be 
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prima  fade  evideDce  of  an  Intention  to  convey, 
Bell,  or  otberwise  dispoM  of  Buch  liquors,"  it 
is  error  to  charge  "tbat  if  yon  find  from  the  evi- 
dence, beyond  a  reastMiable  doubt,  tbat  tbe  de- 
fendant had  in  his  possession,  controlled  by  him- 
self, or  by  hia  azeot,  or  any  one  for  him,  any 
whisky  or  alcohol,  at  his  placQ  of  business,  or 
on  tbe  premises  thereof,  in  excess  of  one  quart, 
at  tbe  time  as  alleged  in  tbe  information,  that 
fact  is  prima  fade  evidence  that  tbe  defendant 
had  sQch  possession  with  the  intent  to  sell,  bar- 
ter, and  give  away  the  same,  as  charged  in  tbe 
information,  then  it  devolves  apon  tbe  de- 
fendant to  produce  suffident  evidence  to  create 
in  your  minds  a  reasonable  doubt  as  to  bis 
guilt,"  duce  tbe  statute  only  means  to  make 
BUch  evidence  competent  to  prove  the  unlawful 
intent,  and  suffident  to  justify  the  jury  in  find- 
ing a  defendant  guilty,  provided  it  satisfies  them 
beyond  a  reasonable  doubt,  but  not  otherwise. 

[Ed.  Note.— For  other  caaes,  see  Intoxicating 
Liquors,  Cent.  Dig.  ({  331-347 ;  Bee  Dig.  «=> 
239.] 

8.  iNToxicATina  Liquobs  <8=>2S6  —  Pbobecu- 
TioN— "Pbima  Fach  Etidbncb"— ElFracT. 
The  phrase  "prima  fade  evidence,"  as  used 
in  the  statute,  ia  snbh  evidence  as,  in  tbe  Judg- 
ment of  the  law,  is  soffident  to  establish  thf 
fact,  and  evidence  of  such  possesaion  is  suffi- 
dent to  establish  the  unlawful  intent,  unless 
rebutted  or  the  contrary  proved ;  yet  it  does  not 
make  it  obligatory  upon  the  jury  to  convict  after 
the  presentation  of  such  proof.  Whether  or 
not  such  evidencv  Is  suffident  to  overcome  the 
presumption  of  innocence  of  a  defendant,  and 
to  establish  his  guilt  beyond  a  reasonable  doubt, 
when  all  tbe  evidence,  induding  the  presump- 
tions, is  cfHuidered,  is  for  tbe  determiiiattoD  of 
tbe  jury. 

[Ed.  Note.— For  otlier  eases,  aee  IntozlcatiDg 
LdquorB,  Cent.  Dig<  II  900-922;  Dec  Dig.  «=> 
230. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series*  Prima  Fade  Evidence.] 

Appeal  from  County  Court,  Mclntosb  Comi- 
ty; Ben  D.  OroBS,  Judge. 

Alex  Sellers  was  conricted  of  violatliig  the 
prohibitory  law,  and  appeals.  Eteversed. 

E.  3.  Van  Court,  of  Eufaula,  and  H.  B. 
Reubelt,  of  Cheootah,  for  platotlfT  in  error, 
Ghas.  West^  Atty.  Gen.,  and  Smith  a  Uat- 
aon,  Aast  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Upcm  an  information  which 
charged  that  on  or  about  the  24th  day  of 
June,  1913,  he  did  unlawfully  have  poisses- 
8ion  of  certain  intoxicating  liquors  with  in- 
tent to  sell  the  same,  the  plaintiff  in  error 
was  convicted  and  his  punlshmrat  fixed  at 
oouflnement  In  the  connfy  jail  for  30  days 
and  a  fine  oi  $100.  From  the  Judgment  en- 
tered in  pursuance  of  the  Terdict,  he  prose- 
cutes this  appeal. 

[2]  The  questiwis  presented  arise  upon  the 
BUfficiea(7  of  the  evidence  to  show  that  the 
defendant  did  have  in  his  possession  any  in- 
toxicating liquors,  or  that  he  in.  any  manner 
permitted  any  other  person  to  keep  any 
audi  Uanon  in  or  about  his  place  of  business, 
and  upon  an  excepUon  reserved  to  the  fol- 
lowing instruction: 

"Tou  are  farther  instructed  tbat  if  you  find 
trojo.  the  evidence,  bey(»)d  a  reasonable  doubt, 
that  the  defendant  bad  in  his  possession,  con- 


trolled by  himself,  or  by  his  vent,  or  any  one 
for  him,  any  whisky  or  alcohol,  at  his  place  of 
buainess,  or  on  tbe  premises  thereof,  in  excess 
of  one  quart,  at  tbe  time  ad  alleged  in  tbe  in- 
formation, that  tbat  fact  is  prima  fade  evidence 
that  the  defendant  had  such  possession  with  the 
intent  to  sell,  luurter,  and  p.n  away  the  same, 
as  charged  in  the  information,  then  it  devolves 
upon  the  defendant  Co  produce  suffident  evidence 
to  create  in  your  minds  a  reasonaUe  doubt  aa 
to  hia  guilt." 

"niese  questions  arise  upon  that  part  of 
section  6,  c.  26,  Session  Laws  of  1913,  whldi 
provides  that: 

"The  keeping  in  excess  of  one  quart  of  any 
spirituous,  vinous,  fermented  or  malt  liquors,  or 
any  imitation  thereof,  or  substitute  therefor,  or 
any  liquors  or  compounds  of  any  kind  or  de- 
scription whatsoever,  whether  medicated  or  not, 
which  contain  as  much  as  one-half  of  one  per 
centum  of  alcohol,  measured  by  volume,  and 
which  is  capable  of  being  used  as  a  beverage,  ex- 
cept preparations  compounded  by  any  licensed 
pharmacist,  the  sale  <^  which  would  not  sub- 
ject -him  to  the  payment  of  tbe  special  tax  re- 
quired by  the  laws  of  the  United  States,  or  in 
any  manner  permitting  any  other  person  to  have 
or  keep  any  such  liquors  in  or  about  bis  place  of 
business,  or  any  place  of  amusement,  or  recrea- 
tion, or  any  public  resort,  or  any  dub  room, 
*  *  *  shall  be  prima  facie  evidence  of  an  in- 
tention to  convey,  sell,  or  otherwise  dispose  of 
such  liquors." 

The  undisputed  facts  are  that  the  alcohol 
was  found  in  the  defendants  drug  store  on 
June  24th.  Tbe  d^endant  1^  Eufitnla  on 
June  16th,  and  tbe  presldttit  of  the  First 
MAticmia  Bank  of  Bufaula  teaUflee  that  he 
wait  on  the  train  with  hlQi  to  St  Lonia 
The  defendant  went  from  St.  Louis  to  Me- 
tropolis, III.,  on  account  of  sickness  of  one 
of  his  daughters  there.  According  to  the 
testimony  of  Mrs.  Kincald,  a  8(±o(d-teacher 
at  Eufaula,  whose  resldHice  Is  Metropolis, 
111.,  tbe  defendant  was  at  Metrt^foUs  from 
June  17th  to  June  24tb. 

As  a  witness  In  bis  own  behalf,  tbe  defaid* 
ant  testifies  that  he  left  Bufaula  on  June 
15th  for  Metropolis,  111.,  returning  to  Eu- 
faula June  26th,  and  that  the  liquor  was  not 
on  Us  premises  with  his  tmowledge  or  per< 
mission. 

The  evidence  shows  that  certain  employte 
had  charge  of  tbe  drug  store  during  his  ab- 
sence. 

The  defendant's  connsd  in  th^r  brief 
state: 

"We  contend  that  there  is  absolutely  no  evi- 
dence that  tbe  defendant  either  kept  or  permit- 
ted any  other  person  to  keep  tbe  alcohol  in  the 
store.  And,  this  being  true,  then  the  instruc- 
tion abo^  e  quoted  was  clearly  erroneous  and  not 
warranted  by  the  evidence,  because  tbe  atatute 
does  not  purport  to  make  tbe  mere  finding  of 
liquor  in  a  place  of  busineiis  prima  fade  evi- 
dence of  guilty  intent.  The  state  must  go  fur- 
ther and  show  a  keeping  by  tbe  owner,  or  his 
'permitting*  a  keeping  by  some  other  person." 

After  a  careful  consideration,  we  are  con- 
vinced that  the  word  "i>erroittlng,"  as  used  in 
the  statute,  was  not  Intended  to  and  by 
fair  construction  does  not  cover  a  case  like 
this.  The  keeping  in  excess  of  more  than 
)  one  quart  of  intoxicating  liquor  aa  a  part 


4sB»Fw  ether  ossm  ses  saoM  tuple  sad  KBT-NUIIBBB  In  all  Ksy-NooMred  Dlgssts  aad  indaxss 


Digitized  by  Google 


1 


OU.) 


BSLEJESa  V.  BTATB 


1073 


of  tlie  defendant's  stodk  of  drugB  nude  a 
prima  fade  case. 

"A  principal  is  prima  fade  liable  for  tiie  Il- 
legal acts  of  an  agent  done  in  a  general  course 
Of  illegal  business,  authorized  by  the  principal." 
Wliarton,  Crim.  L.  par.  247. 

In  the  absence  of  evidence  to  the  contrary, 
the  authority  to  keep  said  llQuors  may  be 
inferred  from  the  relations  of  the  parties. 
Under  the  evidence  in  this  case,  it  was  a 
question  of  fact  to  be  determined  by  the  Jury. 

L1J  It  la  next  contended  that  the  statute 
above  quoted  Is  unconstitutional.  This  ques- 
tion has  been  determined  in  the  case  of  Caf< 
fee  T.  State,  11  Okl.  Or.  — ,  148  Pac.  680, 
wher^n  it  was  held  that : 

**A  statute,  making  the  possession  of  more 
than  a  certain  amount  of  intoxicating  Houor 
prima  focie  evidence  of  an  intent  to  violate 
provisions  of  the  prohibitory  law,  is  not  un- 
constitutional as  invading  the  province  of  the 
Judiciary,  and  depriving  the  accused  of  the 
presumpaon  of  Innocence,  or  as  making  prima 
facie  evidence  of  goilt  a  fact  which  baa  no  re- 
lation to,  or  does  not  tend  to  prove,  the  crimi- 
nal act'*^ 

Finally  It  is  contended  that  a  statute  of 
this  character  only  operates  to  create  a  pre- 
sumption, and  that  the  instruction  excepted 
to  invades  the  province  of  the  Jury  and  de- 
prives the  defendant  of  the  presomptlon  of 
innocence,  and  is  a  comment  on  the  weight 
of  the  oTidence.  We  are  of  the  opinion  that 
the  exception  to  the  instruction  was  well 
taken. 

We  thbik  the  language  used  Is  in  effect  a 
oouunent  upon  the  wel^t  of  tlie  eridenoe, 
and  the  f (blowing  words: 

"Then  it  devolves  upon  the  defradant  to  pro- 
duce sufficient  evidence  to  create  in  your  minds 
a  reasonable  doubt  as  to  his  guilt" 

— was  In  effect  instructing  the  jury  that  the 
burden  of  proof  was  on  the  defendant  to 
show  his  innocence. 

[3J  The  phrase  "prima  fade  evidence,"  as 
used  in  the  statute.  Is  such  evidence  as  In 
the  Judgment  of  the  law  Is  suiflcieut  to  es- 
tablish the  unlawful  lutent,  and.  If  It  be 
credited  by  the  jury,  It  is  sulQclent  for  that 
purpose,  unless  rebutted,  or  the  contrary 
proved;  and  while  evidence  of  such  pos- 
session Is  suffldent  to  establish  the  unlawful 
Intent,  unless  rebutted,  or  the  contrary  prov- 
ed, yet  It  does  not  make  It  obligatory  upon 
the  Jury  to  convict  after  the  presentation  of 
such  proof,  but  such  evidence  is  competent 
and  sufficient  to  Justify  a  Jury  in  finding  the 
defendant  guilty,  provided  it  does  In  efTect 
satisfy  them  of  his  guilt  beyond  a  reason- 
able doubt  CafCee  v.  State,  supra.  ^  Similar 
statutes  of  other  states,  in  which  the  words 
"prima  fade  evldeace"  are  used,  'have  been 
construed  to  mean : 

"That  such  evidence  Is  competent  and  suffl- 
dent to  Justi^  a  jury  in  finding  a  defendant 
gnllty,  provided  It  does  in  effect  satisfy  them  of 
nis  guilt  b^ond  a  reationable  doubt  and  not 
otherwise."  State  v.  IntoxicatinB  Uquora,  80 
Me.  57.  12  Atl.  794;  State  v.  O'Connell,  82 
Me.  80,  19  AU.  86;  State  v.  Momberg,  14  N. 
D.  291.  lOB  N.  W.  566. 

"These  statutes,  it  is  said,  are  merely  declara- 
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tory  of  the  common  law,  aad  are  valid.  Bnt 
they  do  not  raise  a  conclusive  presumptlcnL 
against  the  defendant.  It  is  error  to  instruct 
the  jury  that  they  must  find  him  guilty  on  proof 
of  such  facts  alone,  for  such  evidence  is  com- 
petent and  Buffident  to  justify  a  verdict  only, 
if  the  jury  are  satisfied  of  defendant's  guilt  l>e* 
^ond  a  reasonable  doubt."  Black  on  Intozicat- 
mg  Liquors,  par.  609. 

In  Ccmmouwealth  v.  Kimball,  24  Piclc 
(Mass.)  366,  It  U  said : 

"Making  out  a  prima  fade  case  does  not 
necessarily  or  usually  change  the  burden  of 
proof.  A  prima  fade  case  u  that  amount  of 
evidence  wtiich  would  be  sufficient  to  counter- 
balance  the  general  presumption  of  innocence 
and  warrant  a  conviction,  if  not  encountered 
and  controlled  by  evidence  tending  to  contradict 
it,  and  render  it  improbable,  or  to  prove  other 
facts  inconaifitent  with  it  But  the  wtsblish- 
ment  of  a  prima  facie  case  does  not  take  away 
from  a  defendant  the  presumption  of  innocence, 
though  it  may,  in  the  opinion  of  a  Jury,  be  such 
as  to  rebut  and  control  it;  but  that  presump- 
tion remains  in  aid  of  any  other  proofs  dfered 
by  the  defendant  to  rebut  the  proseentor's  prima 
fade  case." 

"Thq  use  ot  the  term  'prima  fade,'  as  applied 
to  evidence,  does  not  shift  the  burden  of  proof." 
Bowman  v.  State,  38  Tex.  Gr.  R,  14,  40  S.  W. 
796,  41  S.  W.  835. 

In  State  v.  Hardeleln,  169  Mo.  679,  70  S. 
W.  130,  It  is  said : 

"Where  a  defendant  pleads  not  Siuilty,  and 
admits  nothing  against  himself,  as  in  the  ease 
at  bar,  the  burden  of  proof  is  on  the  state  to 
first  make  out  a  ease  against  him  which  would 
entitle  it  to  go  to  the  jury;  but  this  does 
not  change  the  burden  of  proof  which  remains 
with  the  state  throughout  the  trial,  and  whether 
or  not  the  evidence  Is  sufficient  to  overcome  the 
presumption  of  innocence  of  defendant,  and  to 
eBtabllsh  his  guilt  beyond  a  reasonable  doubt, 
when  all  of  the  evidence  on  both  sides,  including 
the  presumptions,  are  conBidered»  is  for  the 
consideration  of  the  Jury." 

Bishop  says: 

"It  would  be  a  wide  departure  from  the  hu- 
manity of  the  criminal  law  to  compel  a  Jni7, 
by  a  technical  rule,  to  convict  one  of  whose 
guilt  upon  the  whole  evidence,  they  had  rea- 
sonable doobt.  And  it  would  reverse  tbe  pre- 
sumption of  innocence  to  hold  a  defendant  guilty 
unless,  taking  the  burden,  on  himself,  he  could 
affirmativdy  prove  himself  innocent  All  evi- 
dence should  be  viewed  in  its  entirety,  not  in 
detached  parts.  Tbe  whole  of  an  alleged  crime 
must  be  proved,  just  as  the  whole  ta  it  must 
have  been  committed."  1  Bish.  Mew  Gr.  Proc, 
(4th  Ed.)  par.  1061. 

In  WilaoQ  T.  State,  11  OU.  Or.  — .  148  Pac. 
823,  It  is  held: 

'*^e  phrase  'prima  fade  evidence,'  as  used 
in  the  statute,  is  such  evidence  as,  in  the  Judg- 
ment of  tbe  law,  is  suffident  to  establish  the 
fact,  if  it  be  credited  by  the  Jury,  and,  unless 
rebutted  or  tbe  contrary  proved,  remains  suffi- 
dent for  that  purpose.  Whether  or  not  such 
evidmce  is  sufficient  to  overcome  the  presnmit- 
tion  of  innocence  of  a  defendant,  and  to  es- 
tablish his  guilt  beyond  a  reasonable  doubt, 
when  all  the  evidence,  Including  tbe  presump- 
tions, is  considered,  is  for  the  determination  of 
the  Jury." 

Under  our  system  of  Jurisprndence,  there 
is  no  condustott  or  presumption  of  fact  which 
Is  not  entirely  within  the  disposal  of  the 
Jury,  as  it  Is  also  entirely  for  them,  to  de- 
termiue  what  portion  of  testimony  to  be- 
lieve or  dlsbelieye,  and  "U  is  the  consdeura 
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of  the  Jniy  tbat  must  pronounce  the  pilstm- 
er  enllty  or  not  guilty."  2  Hale,  31S. 

For  the  reasons  stated,  we  are  of  opin- 
ion tbat  the  instruction  ctKoplalned  of  waa 
erroneous  and  prejudicial.  It  follows  the 
JudgmCTt  should  be  and  the  same  Is  ha«hy 
reversed,  and  a  new  trial  granted. 

rURMAN  and  ARMSTRONG, -J J„  concur. 


BODBN  T.  STATE.    (Nos.  A-18U,  A-W12.) 
(Criminal  Court  of  Appeals  of  Oklohonuu  July 
8,  191S.) 

(avllahua  Iv  the  Court.) 

1.  lMauRANCB'<S=»30— Insubanck  Soucitosb 
— Licenses— Operation  of  Statute. 

A  prosecution  based  on  the  following  provi- 
sion of  section  3750,  Snyder's  Compiled  h&wa  ol 
Ohlahoma  IWM,  to  wit:  "*  *  *  Whoever 
shall  assume  to  act  as  such  agent*  or,  unless  a 
licensed  bruker,  shall  in  any  manner  for  com- 
pensation negotiate  contracts  of  insurance  on 
behalf  of  such  corporation  for  a  person  other 
tlian  himself,  priur  tu  the  fillug  of  such  notices 
of  appointment  or  after  receiving  notice  of  such 
fiodin|[  of  unsuitability,  shall  be  subject  to  the 
penalties  provided  by  this  act  for  soliciting  in- 
surance without  license" — penalizes  and  was  in- 
tended to  penalize  persons  onl^  who  acted  as  in> 
surauce  solicitors  without  license,  and  while 
acting  in  such  capacity  negotiated  and  con- 
cluded insurance  contracts  for  compensation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  35;  Dec.  Dig.  «=»30.] 

2.  iNeDBANCE  <S=>30— iNStTEANCK  SOLICITOBS 

Acting  Without  License— Ihfobication— 

Requisites. 

An  information  based  uptm  this  provision 
must  contain  an  allegation  to  the  effect  tbat 
sucb  insurance  contracts  were  negotiated  fOr 
compensation. 

[Ed.  Note.— For  other  oases,  sea  iBBOraiiee, 
Cent.  Dig.  |  36;  Dec  Dig.  «=93a} 

Ai^)eal  from  County  Court,  Beckham  Coun- 
ty ;  John  C.  Hendrlx,  Judge. 

S.  B.  Bolen  was  ctmvlcted  of  Tlolating  the 
insurance  law,  and  appeals.  Reversed. 

Choete  &  Smith,  of  Elk  City,  for  plaintlfC 
in  error.  C.  J.  Davenport,  Aast.  Atty.  U«n., 
for  the  State. 

ARMSTRONG,  J.  The  plalntlft  In  error, 
S.  B.  Bolen,  was  convicted  in  the  county 
court  of  Beckham  county  upon  two  charges 
of  violating  the  Insurance  law.  In  A-~1911 
Us  punishment  was  fixed  at  a  fine  of  |100, 
and  In  A-1912  the  punishment  was  fixed  at 
a  fine  of  (200.  The  appeal  is  by  transcript 
only.  The  same  questions  are  raised  In  both 
cases,  and  involve  tmly  the  sufficiency  of  the 
infonnatlMi.  Omitting  the  caption,  the  in- 
formati<m  la  as  follows: 

"Comes  now  county  attorney  for  the  said 
county  of  Beckham,  m  the  name  and  by  the 
autbut-ity  of  the  state  of  Oklahoma,  and  infor- 
mation makes  tbat  one  S.  B.  Bolen,  late  of  the 
county  aforesaid,  on  or  about  the  lOtb  day  of 
May,  1912,  in  the  county  of  Beckham  and  state 
of  Oklnhoma,  did  then  and  there  unlawfully  rep- 
resent himself  to  be  a  legal  and  licensed  in- 
surance agent  with  full  authority  to  represent 


the  Union  Hutual  Insurance  Company  of  Enid, 
Oklahoma,  and  did  then  and  there  unlawfully 
solicit  a  contract  and  effect  a  contract  of  in- 
surance between  the  said  the  Union  Mutual  In- 
surance Company  of  Enid,  Oklahoma,  and  said 
A.  S.  Johnston,  he,  the  said  S.  B.  Bolen,  b^og 
not  then  a  legal,  licensed  agent  for  the  said 
Union  Mutual  Insurance  Company  of  Enid, 
Oklahoma,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  state." 

A  demurrer  was  Interposed  to  eadi  Infor- 
mation on  the  ground  that  It  failed  to  charge 
facts  sufficient  to  show  that  a  vlcdatlcm  ot  the 
law  of  this  state  had  occurred.  The  demur- 
rer was  overruled  by  the  trial  court,  and  ex- 
cations  duly  reserved. 

[1, 2]  The  Informations  in  each  case  plead- 
ed the  same  facts,  with  the  exception  of  the 
names  of  the  parties  dealt  with.  These  in- 
formattoos  were  intended  to  diai^  a  viola- 
tion the  following  provision  of  section 
37S0,  Snydw's  Compiled  Laws  of  OUaboma 
1909: 

*'  •  *  •  Whoever  shall  assume  to  act  as 
such  agent,  or,  unless  a  licensed  broker,  shall 
in  any  manner  for  compentation  n^otiate  coo- 
tracts  of  insurance  on  oehalf  of  such  corpora- 
tion for  a  person  other  than  himself,  prior  to  the 
filing  of  such  notices  of  appointment  or  after 
receiving  notice  of  such  finding  of  unsuitabillty. 
shall  be  subject  to  the  penmtiea  provided  by 
this  act  for  soliciting  insurance  without  license. ' 

The  purpose  of  this  provision  was  to  penal- 
ize any  person,  who  had  not  been  prc^erly 
licensed  as  an  insurance  solicitor,  for  nego- 
tiating insurance  contracts  for  compensation. 
The  informations  In  question  do  not  charge 
that  the  act  complained  of,  to  wit,  the  nego- 
tlatlon  of  an  iusuranoe  contract  with  the  In- 
dividuals named  in  the  informations,  was 
done  for  compensation.  This  was  essential, 
and  having  been  omitted,  the  demurrer 
should  have  been  sustained. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded, with  direction  to  sustain  the  demur- 
rer and  permit  the  county  attorney  to  file  a 
new  information  in  each  case,  if  there  is  to 
be  farther  prosecution  of  the  actions. 

DOTLSi,  P.  X,  and  FDIOIAN,  7..  concur. 


CARTHAGE  SUPERIOR  MARBLE  &  LIME- 
STONE CO.  V.  HUGH  McLENNAN 
A  GO.  et  aL  (No.  4696.) 

(Supreme  Court  of  Oklahoma.   June  15,  1916.) 

(Syllahtu  fiy  the  OourtJ 

Appeal  and  Ebbob  «e3>773  —  Bevebsal  — 

Bbief. 

Where  plaintiff  in  error  bas  completed  his 
record  and  filed  it  in  this  court,  and  has  served 
and  Sled  a  brief  in  compliance  with  the  rules  of 
this  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  his  fail- 
ure to  do  80,  this  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  may  be  sustained;'  and,  where  the 
brief  filed  appears  reasonably  to  sustain  the  aa- 
sisnments  of  error,  the  court  may  reverse  the 
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jndgnmt  in  accordance  with  the  pmjw  of  tlie 
petition  of  plaintiiff  in  error. 

fEd.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent.  Dig.  fi  8104.  ftl08-S110;  Dec 
Dig.  ♦b»773.] 

CommlsBioners*  Opinion,  Division  No.  ft. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  OldSeld,  Judge. 

Action  by  the  Carthage  Superior  Marble  & 
limestone  Company,  a  corporaticm,  against 
Hugh  McLennan  &  Co.,  a  corporation,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Beversed  and  remanded. 

E:mbry  &  Hastings,  of  Oklahoma  City,  for 
plaintiff  In  .error. 

DUDI#E}T,  <X  TbSm  Is  an  appeal  from  the 
siqwrlor  court  of  Oklahoma  county.  There 
was  Judgment  for  ^fendants  In  error,  from 
which  plaintiff  In  error  lias  properly  perflect- 
ed  an  appeal  to  this  court  It  has  served  and 
Aled  a  bri^  in  compliance  with  the  rules  of 
this  court,  and  defendants  In  error  have  nei- 
ther filed  a  htieC  nor  offered  any  excuse  for 
their  failure  to  do  sa  We  hare  examined 
the  record,  and  the  brief  appears  reasonably 
to  sustain  the  assignments  of  error,  and,  nn- 
der  the  unmerous  authorities  of  this  court, 
this  court  Is  not  required  to  search  the  rec- 
ord to  find  some  theory  upon  which  the  judg- 
ment may  be  sustained,  but  may  reverse  the 
Judgment  in  accordance  with  the  prayer  of 
the  petition  of  plaintiff  in  UTor.  Phillips  t. 
Rogers,  30  OU.  90,  U8  Fac.  37L 

The  judgment  Is  therefore  reversed  and 
remanded. 

FEB  CCBtAM,  Adopted  In  whola 


WASHINGTON  COUNTY  ABSTRACT  CO. 

et  il.       HARRIS.    (No.  40S0.) 
(Supreme  Court  of  Oklahoma.    April  20.  1915. 

Rehearing  Denied  July  6,  1915.) 

.(8i/Uabut  hy  the  Court.) 

1.  Appeal  akd  Ebbob  «=9671  —  Pbesbrta* 
noN  lOB  Review — Bvideicok— Recital. 

In  order  to  pass  upon  any  of  the  grounds 
contained  in  a  motion  for  a  new  trial,  or  a 
demurrer  to  the  evidence,  it  will  be  necessary 
to  examine  the  evidence,  and,  if  the  record  does 
not  afflnoativdy  show  a  recital  or  statement 
that  the  same  contains  all  the  evidence  introduc- 
ed at  the  trial,  this  court  cannot,  in  the  abseoce 
of  any  such  recital  or  statement  in  the  case- 
made  itself,  consider  an  assignment,  which 
would  require  such  examlnati(ni  and  review  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  IMg.  H  2867-2872;  Dec  Dig.  «=» 
671.1 

2.  Appeal  and  Ebbob  4s»007  —  Pbesbnta- 
TioN  roB  Review— Finding  or  Fact— Ev- 
idence. 

Where  evidence  produced  at  the  hearing  is 
not  brought  up  by  case-made,  the  mesumption 
will  be  indulfred  that  the  Soding  of  fact  by  the 
trial  court  is  correct. 

fEd.  Note.— For  other  CMce,  eee  Appeal  ^nd 
Error,  Cent  Dig.  H  2800,  2911-2916,  8673, 
8674,  8676,  3678;  Dec  Dig.  «=>907.] 


3.  Appul  AMD  Ebbob  ^lOOftHTiNDziie  or 
Fact— OoNCLOsiVENBSs— CoNFUcTisa  Bn- 

DEKCE. 

Where  a  case  is  tried  by  the  court  without 
the  intervention  of  a  jury,  and  special  findjnga 
of  fact  are  made,  and  those  findings  are  based 
upon  oral  testimony  in  this  court,  such  findings 
are  conclusive  of  any  disputed  and  doubtful 
questions  of  fact. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Diff.  H  896G-3960,  880^-^060; 
Dec  Dig.  ^1008.] 

4.  Abstbacts  of  Titix  OssS—Neouginob— 
Bight  of  Action  —  FoBonAOB  —  Damaoxs 
Recovebable. 

Uader  section  1.  Snyder's  Stat.  1009,  an 
abstractor  who  furnishes  an  abstract  of  title  for 
a  party,  by  and  throuRb  an  agent  of  such  party, 
and  which  said  abstract  fails  to  show  a  deed  on 
record  at  the  time  said  abstract  was  made  and 
delivered,  whereby  the  party  for  whom  the  ab- 
stract was  furnished,  on  reliance  of  which  said 
abstract  the  party  for  whom  the  same  was  fur- 
nished, purchased  the  land  described  therein, 
and  the  title  to  said  land  thereafter  fails  in  said 
purchaser  because  of  the  deed  omitted  from 
said  abstract,  the  purchaser  may  recover  the 
damages  he  has  sustained  by  reason  of  the  ab- 
stractor's Q^ligent  and  careless  acts  in  failing 
to  show  said  deed  in  eaid  abstract,  including  the 
price  paid  for  the  land,  and  reasonable  attor- 
ney's fees,  costs,  and  other  necessary  expenses 
expended  by  him,  in  attempting  to  defeat  the 
outstandinic  title  under  said  deed,  provided  there 
was  a  reasonable  probability  of  defeating  said 
title. 

[Ed.  Note— For  other  cases,  see  Alwtracts  of 
Title,  Cent  Dig.  H  2-6;  Dec.  Dig.  ^3.] 

5.  Abstbacts  op  Title  4=»8  —  Actioh  bt 

Pcbcuaseb—Neoligence— Defense. 

The  proximate  cause  of  the  injury  in  sQcb 
case  is  the  failure  of  the  abstractor  to  show  in 
the  abstract  the  record  of  the  outstanding  deed, 
and  the  fact  that  the  title  in  the  purchaser 
might  have  failed  for  some  other  cause  not 
shown  in  the  record  would  not  itself  defeat  the 
plaintiff's  right  to  recover  against  the  abstrac- 
tor and  his  bondsmen. 

IBi.  Note.— For  other  cases,  see  Abstracts  of 
Title.  Cent.  Dix.      2-6;  Dec  Dig.  «=»3.} 

Commissioners'  Oplnlcm,  Division  Na  4. 
Error  from  District  Court,  Washington  Oouu- 
ty;  R.  H.  Hudson,  Judge. 

Action  by  h\  S.  Harris  against  the  Wash- 
ington County  Abstract  Company,  a  corpora- 
tion, and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Brennan,  Kan^  KichaelstHi  &  McCoy,  of 
BartiesvUle,  for  plaintiffs  In  error.  W.  O. 
Rittenhonse,  of  Wagcmer,  and  L.  G.  Owen,  of 
Bartlesvllle^  for  defendant  In  error. 

ROBBKBTS.  0.  This  was  an  action  by  the 
defendant  In  error,  plaintiff  below,  herein  des- 
ignated as  plaintiff,  against  the  plaintiffs  in 
error,  def  aidants  btiow,  herein  designated  as 
defendants,  to  recover  damages  for  failure  of 
the  d^endant  abstract  company  to  show  on 
an  abstract  of  title  to  real  estate,  made  by  it 
as  an  abstractor,  for  plaintiff,  upon  the  order 
and  request  of  plaintiff,  by  his  ag^ts,  a  cet^ 
tain  deed  from  one  Ira  S.  H<qrttlns  to  Delilah 
B.  Hopliins,  which  said  deed  from  Ira  S. 
Hoplflns  to  Delilah  B.  Hopkins  was  shown  on 
the  deed  records  of  Washington  county,  Okl., 
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wherdn  said  land  Is  located,  at  the  time 
said  abstract  waa  made  and  delivered  by  de- 
fendant abstract  company  to  the  plaintiff. 

The  defendants  answer  by  general  denial, 
onrerlfied,  and  further  allege  that  plaintiff 
procured  said  deed  from  said  Ira  S.  by  fraud 
and  duress,  and  without  consideration,  and 
that  said  deed  was  made  and  delivered  to 
plaintiff  while  said  Ira  S.  was  a  minor. 

To  defendants'  answer  plaintiff  replies  by 
general  denial,  and  pleads  estoppel,  on  the 
ground  that  it  had  been  judicially  determined 
in  a  case  between  Delilah  B.  and  the  plain- 
tiff, in  a  court  of  competent  Jurisdiction,  that 
said  deed  had  not  been  obtained  by  fraud 
and  duress. 

A  jury  was  waived,  and  the  case  tried  to 
the  court,  who  made  special  findings  of  fact 
and  conclusions  of  law,  from  which  a  more 
complete  understanding  of  the  Issues  will 
be  gathered,  and  are  as  follows : 

"The  court  Sods  that  the  defendant  WaBbing- 
ton  County  Abstract  Company  is  a  corporation 
duly  organized  under  the  laws  of  the  state  of 
Oklahoma  and  engaged  in  the  general  abstract 
busineas,  and  that  the  defendant  Commerce 
Trust  Company  is  a  corporation  and  engaged 
'  io  the  fceoerai  business  of  a  trust  company,  in- 
cluding the  signing  of  bonds  as  surety  thereon. 

"The  court  finds  that,  in  compliance  with  the 
laws  of  this  state,  the  said  abstract  company 
executed  Its  ttond  In  the  sum  of  $5,000,  condi- 
tioned that  it  would  pay  what  danmge  might 
accrae  to  any  person  by  reason  of  any  Incom- 
pleteness in  any  abstract  furnished  by  it,  which 
bond  was  signed  by  the  defendant  the  Commerce 
Trust  Company  as  surety  thereon. 

"The  court  farther  finds  that  on  the  16th  day 
of  July,  1908.  the  plaintiff,  through  his  agents, 
•contracted  to  purchase  from  one  Ira  8.  Hop- 
kins the  following  described  land,  to  wit,  •  •  • 
and  agreed  to  pay  therefor  the  sum  of  $500, 
and  that  on  Uie  said  date  the  said  Ira  S.  Hop- 
Uns  executed  and  delivered  to  this  plaintifE  hla 
warranty  deed  for  said  land.  This  deed  was 
filed  for  record  in  the  office  of  the  register  of 
deeds  at  Bartiesville,  OkL.  on  the  20th  day  of 
July.  1A09. 

"The  court  further  finds  that  at  the  time  of 
the  execution  and  delivery  of  the  said  deed,  it 
was  agreed  by  and  between  the  parties  thereto 
that  the  purchase  price  thereof  should  not  tw 
paid  by  plaintifC  until  the  plaintiff  could  pro- 
cure an  absti'act  of  title  thereto,  showing  a  clear 
.and  perfect  title  to  said  lands  In  said  grantor, 
Ira  S.  Hopkins. 

"The  court  further  finds  that  within  a  reason- 
able time  thereafter  plaintiff  ordered,  through 
his  agents  from  the  defendant  abstract  compa- 
ny, an  abstract  of  title  to  the  lands  above  de- 
scribed, and  the  said  abstract  company  agreed 
to  furnish  a  true  and  correct  abstract  of  title 
to  said  property,  and  that  on  the  2l8t  day  of 
July,  1909,  the  said  abstract  company  did  fur- 
nish an  abstract  of  title  to  said  premises  for' 
said  plaintiff,  to  the  lands  above  described,  and 
certiiied  that  the  said  abstract  contained  a  cor- 
rect abstract  of  ail  cooveyances  or  other  instru- 
ments of  writing  on  record  in  the  office  of  the 
register  of  deeds  in  said  Washington  courtv. 
which  in  any  way  affected  the  title  to  said 
property. 

"The  court  further  finds  that  on  the  19th  Cixy 
of  July,  1900,  the  said  Ira  S.  Hopkins  executed 
and  delivered  to  Delilah  B.  Hopkins  his  war- 
ranty deed,  selling  and  conveying  to  Delilah  B. 
Hopkins  all  the  lands  above  described,  which 
deed  was  recorded  In  the  office  of  the  register 
of  deeds  of  said  Washington  county  on  July  10, 
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"The  court  further  finds  diat  s^  deed  so 
made  and  executed  by  uid  Ira  S.  Hopkins  to 
Delilah  B.  Hopkins  was  recorded  July  19.  1909. 
and  that  the  said  abstract  company  neglixently 
and  unlawfully  omitted  to  show  said  deed  or  any 
record  In  said  abstract  so  made  and  prepared 
for  the  plaintiff,  but,  on  ttia  contrary,  said  ab- 
stract showed  that  the  land  in  question  was  al- 
lotted to  Ira  S.  Hopkins,  a  Cherokee  freedman. 
and  showed  the  execution  and  recording  of  said 
deed  executed  by  said  Hopkins  to  this  plaintiff 
on  July  16,  1909.  and  reowded  on  July  20, 
1009,  as  aforesaid,  thereby  showing  tbe  title  to 
the  land  in  question  to  be  vested  in  this  plain- 
tiff, free  and  clear  of  any  liens  or  incumbrances 
of  record,  in  the  office  of  ssid  register  of  deeds. 

"The  court  further  finds  that  the  jdaintief, 
relying  upon  and  believing  that  the  abstract 
furnished  by  the  defendant  abstract  oraipany 
did  contain  a  true  and  correct  record  of  aU  ia- 
Btmments  of  record  in  said  register  of  deed'b 
office,  a&ecting  the  pr(H>er1y  above  described, 
paid  to  the  agent  of  the  said  Ira  S.  Hopkins 
the  purchase  price  of  said  land  in  the  sum  of 
$50a 

"The  court  further  finds  that  on  the  20Ui  day 
of  November,  1909,  the  said  Delilah  B.  Hop- 
kins filed  in  the  office  of  the  c\eA  of  the  district 
court  of  said  Washington  county  a  suit  against 
tbe  plaintiff  to  quiet  the  title  to  tbe  lands  above 
described,  and  that  thereupon  the  plaintiff  gave 
notice  to  said  defendant  abstract  company  and 
its  surety  of  the  pendency  of  said  suit,  and  that 
said  defendants  refosed  to  defend  said  suit  and 
refused  to  reimburse  the  plaintiff  in  the  sum 
of  $500  expended  by  him. 

"The  court  further  finds  that  there  was  a  rea- 
sonable probability  of  defeating  said  action,  and 
thereby  lessen  the  dama^  so  sustained  by  the 
plaintiff,  and  that  tbe  plaintiff  did  defend  said 
suit  for  such  purpose,  and  employed  counsel  and 
incurred  expenses  in  the  sum  of  $100  for  at- 
torney fees,  and  the  further  sum  of  $71.40  in- 
curred for  traveling  expenses,  eosta,  and  other 
necessary  incidentals  connected  with  the  d** 
fense  of  said  action. 

"The  court  further  finds  that  on  the  11th  day 
of  February,  1911,  the  case  of  Delilah  B.  Hop- 
kins against  tbe  plaintiff  herein  was  heard  and 
determined,  and  it  was  deareed  and  adjudged 
that  the  title  of  the  lands  in  qnestion  was  vest- 
ed In  Delilah  B.  Hopkins,  and  an  order  of  ooott 
was  made  canceling  the  deed  executed  by  said 
Ira  S.  Hopkins  to  this  plaintiff. 

"Tbe  court  further  finds  that  all  the  material 
allegations  made  in  plaintiff's  petition  are  true, 
and  that,  by  reason  of  the  negligence  of  the 
said  abstract  company,  the  plamaff  has  been 
damaged  in  the  sum  of  $500  expended  by  him 
as  purchase  price  for  said  land,  and  the  further 
sum  of  $171.40  as  attorney  fees  and  expenses 
incurred  in  defending  the  above-mentioned  ae- 
ti<Hi,  and  the  further  sum  of  $30  paid  by  the 

fdaintilf  as  commissicm  In  the  purchase  of  said 
and,  and  'the  further  stun  of  $26  for  time  and 
labor  expended  by  the  plaintiff  in  an  effort  to 
protect  his  title  to  the  lands  in  the  suit  above 
mentioned,  making  the  total  amount  of  the 
plalntifTs  damages  in  the  sum  of  $726.40,  to- 
gether with  interest  on  tbe  sum  of  $530  from 
the  1st  day  of  July,  1909.  at  6  per  cent,  per 
annum. 

"It  is  therefore  adjudged  that  the  plaintiff 
have  judgment  against  the  defendant  for  the 
sum  of  $726.40,  together  with  interest  on  the 
sum  of  $580  from  the  Ist  day  of  July.  1909,  at 
6  per  cenL  per  annum,  and  for  costs  of  suit 
herein  expended." 

For  reversal  of  the  case  the  plalnUfls  in 
error  ■  contend  for  the  following  specifica- 
tions of  error:  First  The  court  erred  in 
overruling  the  motion  of  said  plaintiff  In  er- 
ror for  a  new  trial.  Second.  The  court  err- 
ed In  overruling  tlie  ^murrei  of  plaintiff  iu 


Digitized  by  Google 


OkU 


WASHINGTON  CX>UNT7  ABSTRACT  CO.  t.  HAHBIS 


1077 


mor  to  the  eleventh  and  twelfth  paragraphs 
of  the  petition  of  the  plalntifit  in  error. 
Third.  The  conrt  erred  In  overniling  plain- 
tlfTs  In  error's  demurrer  to  the  evidence  of 
defendant  in  error.  Potirth.  The  court  err- 
ed in  rendering  Judgment  and  decree  for 
plaintiff  In  error  for  the  sum  of  $726.40,  to- 
gether with  Inteieat  on  the  sum  of  $530  from 
the  Ist  day  of  July,  1900,  at  6  per  cent,  per 
annum,  and  for  costs  of  said  action. 

The  first  and  third  speciflcationa,  In  so  far 
tM  they  relate  to  the  sufficiency  of  the  evi- 
dence to  anstaln  the  jadgment,  will  be  di»* 
posed  of  together. 

[1,  2]  In  determining  whether  or  not  a  mo- 
tion for  new  trial  should  be  granted,  or 
whether  a  demurr»  to  the  evidence  should 
be  sustained.  It  becomes  necessary  to  exam- 
ine the  evidence,  for  the  reason  that  this 
conrt  cannot  pass  upon  the  aufildency  of  the 
evidence  to  support  the  judgment,  unless  It 
has  before  It  for  consideration  all  of  the 
evidence  introduced  on  the  trial  of  the  case. 
It  has  been  repeatedly  held  that  before  this 
court  will  consider  the  record  and  reverse  a 
case  upon  the  ground  that  the  findings  of 
the  court  and  Judgment  thereon  are  contrary 
to  the  evidence,  or  are  not  sustained  by  suf- 
ficient evidence,  it  must  affirmatively  appear 
in  the  case-made  itself  that  It  contains  all 
the  evidence;  and  a  mere  statement  or  re- 
cital of  that  foct  in  the  certificate  of  the 
trial  Judge  is  not  sufficient  One  at  the  lat- 
est. If  not  the  latest,  expressions  of  this 
court  upon  that  question  is  as  follows: 

"Id  order  to  pass  upon  any  of  the  grounds 
contained  la  the  motion  for  a  new  trial  In  this 
cause,  it  would  be  necflsaary  to  examine  the  ev- 
idence, and  the  record  does  not  affirmatiTely 
show  a  recital  or  statement  that  the  same  con- 
tains all  the  evidence  introduced  at  the  trial. 
fHils  eoort  cannot,  in  the  absence  of  sneh  re- 
cital or  statement,  consider  an  aislgnnient 
which  would  require  such  examination  and  re- 
view of  the  evidence."  School  Dist  38  v. 
School  Dist.  02,  42  Okl.  228,  140  Pac.  1144." 

This  rule  Is  too  well  settled  In  this  state  to 
Justify  a  citation  of  the  many  authorities  on 
that  BubJecL 

We  have  searched  the  record  diligently, 
and  while  we  find  a  certificate  of  the  stenog- 
rapher, and  also  of  the  trial  Judge,  to  the 
effect  that  the  "foregoing  case-made  contains 
all  of  the  evidence  taken  and  heard  at  the 
trial,"  we  are  unable  to  find  any  statement 
In  the  case-made  itself  to  that  effect. 

We  are  also  limited  in  the  further  investi- 
gation of  facts  as  found  by  the  court,  for  the 
reason  that  It  has  been  time  and  again  held 
by  this  court  that: 

Where  evidence  produced  at  the  heerlni;  Is 
not  brought  up  by  case>made.  the  presumption 
will  be  indulged  in  that  the  findings  of  (act  by 
the  trial  court  are  correct.  TJ.  S.  v.  Choctaw, 
O.  A  C.  B.  R.,  8  Okl.  404.  41  Pac.  729;  Kich- 
ardsoB  V.  Shelby.  3  OkL  68,  41  Pac.  87&  The 
conrt'a  findinKs  ot  fact  will  be  cooclnsiveiy  pre- 
sumed to  be  correct  if  the  evidence  upon  which 
they  are  based  Is  ladcine,  W'aconer  National 
Bank  v.  Welch,  7  Ind.  T.  259,  104  S.  W.  610. 
And  afiain  :  Where  the  evidence  is  not  brought 
up  on  appeal,  it  will  be  presumed  that  It  mm- 


tained  the  jodionent  of  the  court.  Boget*  T. 
Blown.  15  OkL  524.  86  Pac  443. 

[3]  Even  though  the  evidence  had  been 
brought  up,  this  court  would  be  bound  by  the 
findings  of  the  trial  court  upon  the  (inestlone 
of  fact,  unless  It  should  be  clearly  apparent 
that  the  court  had  misconstrued  the  testi- 
mony, or  had  based  its  findings  upon  facts, 
proof  of  which  there  was  absolutely  no  tes- 
timony, for  the  reason  that  It  Is  well  estab- 
lished by  this  court  that: 

Where  a  case  is  tried  by  the  conrt  withoift  a 
Jury,  and  special  findings  ot  fact  ate  made,  and 
those  findioRs  are  based  in  part  upon  oral  tes- 
timony, uucb  findings  are  conclusive  by  this 
Court  upon  any  disputed  and  doubtful  ques- 
tions of  fact.  McCann  v.  McCano.  24  OkL  264, 
103  Pac.  694;  Seward  v.  Caaler.  24  OkL  27G, 
103  Pac  740;  Alcom  v.  Dennis,  25  OkL  135, 
105  Pac.  1012;  Roberts  v.  Markbam.  26  OkL 
387.  109  Pac.  127 :  Runyan  v.  Fisher.  28  OkL 
400,  114  Pac.  717. 

"The  findinic  of  the  trial  court  upon  contro- 
verted questions  of  fact  wilL  on  appeal,  be 
jriven  the  same  effect  as  the  verdict  of  a  jury." 
Bmith  V.  Spencer,  S  OkL  459,  58  Pac  638: 
l>emiiix  Inv.  Co.  v.  Love.  31  OkL  146.  120  Pac. 
63j. 

Where  the  evidence  reasonably  tends  to  sup- 
port the  findlDKB  of  fact  of  the  trial  court,  such 
(iDdlDfcs  will  not  be  disturbed  on  appcsL 
Bretch  v.  Winston.  28  OkL  625,  115  Pac.  795; 
Bank  v.  Arnold,  28  OkL  49,  113  Pac  T19. 

Notwlthstajidlng  the  apiiaient  condition  of 
the  record,  as  well  as  the  conclnalveneBS  of 
the  findings  of  the  trial  court  on  the  qves- 
tlons  of  fact,  we  bare  cartiTolly  read  the  tes- 
timony, so  far  as  It  is  shown  in  the  case- 
made,  and  are  folly  convlnoed  that  the  find- 
ings of  the  court  are  not  only  sustained  by 
the  evidence,  bat  that  tbe  testimony  clearly 
shows  that  the  findings  of  tbe  court  are  cor- 
rect This  brings  us  to  the  QaesUons  ot  law 
involved  In  tbe  case. 

Before  proceeding  farther,  we  here  call  at- 
tention to  die  second  spedflcatlon  of  error, 
viz.: 

*"nie  court  erred  hi  overruling  the  demurrer 
of  plaintiffs  In  error  to  the  eleventh  and  twelfttk 
paranapbs  of  petition  of  the  plaintiffs  In  er- 
ror. 

Upon  examination  ot  the  record,  we  fall 
to  find  a  demurrer  to  the  amended  petition, 
but  do  find  a  demurrer  In  the  record,  to  the 
original  petition,  which  was  overmled  by  the 
court,  and  we  think  correctly,  but  the  orig- 
inal petition  was  superseded  by  the  amended 
petition,  and  Its  effect  entirely  destroyed 
thereby,  and  for  that  reason  this  demurrer 
will  not  be  further  considered.  Tolome  1, 
Ena  PL  &  Pr.  625. 

From  the  findings  of  the  court  It  appears: 
(1)  That  on  the  l6th  day  of  July,  1900,  Ira  S. 
Ilopklns,  a  freedman.  deeded  to  the  plaintiff, 
F.  S.  Harris,  certain  lands  In  Washington 
county,  which  deed  was  filed  tor  record  In 
the  office  of  the  register  of  deeds  of  said 
county  on  the  20tb  day  of  July,  1909.  (2) 
On  tbe  19th  day  ot  July.  1909,  said  Ira  B. 
Hopkins  deeded  the  same  tract  to  Delilah  B. 
Hopkins,  which  deed  was  recorded  on  the 
19th  day  of  July,  1909.  (3)  On  the  21st  day 
ot  July,  1909.  tbe  abstract  company  furnish- 
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M  an  abstract  of  title  to  said  lands  for  the 
plaintiff,  and  failed  to  show  In  said  abstract 
the  deed  from  Ira  S.  Hopkins  to  OeUlah  B. 
Hopkins,  which  was  recorded  two  days  be> 
fore  the  abstract  was  furnished,  and  plain* 
tUf,  after  receiving  said  abstract,  and  relying 
thereon,  paid  for  said  land. 

The  primary  question  to  be  settled  Is 
whether,  under  the  findings  of  facts,  the 
plalntlfT  Is  entitled  to  recover  such  damages 
as  he  sustained  by  reason  of  the  failure  of 
the  abstract  company  to  show  In  the  abstract 
the  deed  from  Ira  S,  Hopkins  to  Delilah  B. 
Hopkins. 

[4, 6]  Defendants  contend  that  plaintiff 
cannot  recover  because  he  was  not  privy  or 
a  party  to  the  contract;  that  the  plaintiff  Is 
not  the  "person  to  whom"  said  abstract  was 
furnished;  and,  to  support  this  contention, 
they  rely  on  chapter  1,  §  1,  Snyder's  Statutes 
of  Oklahoma  1909,  which  was  in  force  at  the 
time  of  the  transaction,  and  at  the  time  the 
bond  was  given,  which  Is  as  follows: 

Section  1 :  "It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  hold  tbemselves  out 
ma  abstractors  and  to  eoKaxe  in  the  business  of 
abstractiuR  title  to  real  estate  in  any  ol  the 
counties  of  this  state,  without  first  bavins  ex- 
ecuted and  filed  with  the  county  clerk  of  the 
county  in  which  said  person,  firm  or  corpora- 
tion intends  to  engage  in  the  business  of  ab- 
stracting, a  bond,  *  *  *  in  the  sum  of  $5,- 
000,  conditioned  that  he  will  •  *  •  pay  all 
damaKes  that  may  accrue  to  any  person  by  rea- 
son of  any  incompleteness,  imperfections  or  er- 
ror in  any  abstract  furnished  by  him.  •  •  * 
Firm  or  corporation  *  •  •  shall,  together 
with  the  sureties  thereon,  be  liable  on  said 
bond  •  •  •  to  any  •  *  •  personB  for 
whom  he  or  they  may  compile,  make  or  furnish 
abstracts  of  tide,  to  the  amount  of  damage 
done  to  said  person  or  persons  by  any  incom- 
pleteness, imperfection  or  error  made  by  said 
person,  firm  or  corporation  In  compiiiug  said 
abstract." 

Upm  these  contentions  defoidanta  meet 
with  two  Impregnable  obstacles:  In  the  first 
place,  they  seem  to  overlook  the  fact  tliat  the 
petition  allies  that  plaintiff  "contracted  to 
purchase  aald  land  by  and  through  his 
agents,  L.  E.  Hood  and  Roy  Harris,  both  of 
whom  were  then  and  there  In  his  «nplQy,  and 
working  for  him."  This  allegation  of  em- 
ployment and  agency  is  not  denied  under 
oath,  and  wUl  therefore  be  construed  as  an 
admission  that  they  were  bis  agents,  not 
only  for  the  purpose  of  purchasing  the  land, 
bnt  for  all  other  purposes  necessarily  and 
usually  required  to  be  done  in  the  perform- 
ance of  their  duties  aa  such  agents,  which  in 
this  day  and  age  wonld  Include  obtaining 
an  examination  of  the  abstract  of  title  to 
the  lands  purchased.  The  allegation  that  a 
person  la  the  duly  authorised  agent  should  be 
construed  as  stating  that  he  was  the  duly  and 
regularly  authorized  agent  for  all  purposes 
In  connection  with  the  transaction  set  forth 
in  the  petition,  with  full  powers  legally  con- 
ferred, and  needs  no  further  vtoot.  Mitchell 
V.  Enadtaon,  19  N.  D.  736,  124  N.  W.  946 ; 
Hanson  r.  Svarerud,  18  X.  D.  660,  120  N.  W. 
650:  Baird  Inv.  Go.  t.  Harris,  209  fed.  201, 
126  C.  a  A,  217. 


The  second  difficulty  with  which  defend- 
ants are  met  in  their  contention  is  the  fact 
that  the  trial  court  finds  as  a  matter  of  t&tt 
that: 

"The  plaiatiff  ordered  thcongh  his  agents, 
from  the  defendant  abstract  company,  an  ab- 
stract of  title  to  the  lands  described,"  and  said 
abstract  company  did  furnish  an  abstract  of 
title  to  said  premises  "for  aald  i^intifl  to  the 
Lands  above  described." 

By  a  careful  rendering  of  the  statute  it  will 
be  noticed  that  it  does  not  give  the  rig^t 
of  action  alone  to  the  person  "to  whom"  the 
abstract  is  delivered,  but  the  language  is: 
"For  whom  he  (the  abstractor)  may  com- 
pile, make  or  furnish  abstracts  of  title." 
This  language  is  broad,  and  is  not  limited 
to  the  person  "to  whom"  the  abstract  Is  de- 
livered, but  it  Includes  any  person  "for 
whom"  it  Is  made,  conq>lled,  or  turutshed. 
The  trial  court  correctly  construed  this  stat- 
ute In  holding  that  a  person  may  order  an 
abstract  by  and  through  an  agent  and  be 
within  the  protection  of  this  statute. 

According  to  the  authorities  hereinbefore 
cited,  the  finding  by  the  trial  court  that  the 
abstract  was  furnished  "for  plaintiff"  dis- 
poses of  that  question,  so  far  as  the  conten- 
tions  of  the  defendants  are  concerned,  and 
they  are  concluded  thereby.  The  trial  court 
also  found,  as  a  matter  of  fact,  that  the  deed 
from  Ira  8.  Hopkins  to  Delilah  B.  Hc^kins 
was  of  record  at  the  time  said  abstract  was 
made  for  plaintiff,  and  that  said  abstract 
company  negligently  and  carelessly  omitted 
to  show  said  deed,  or  any  record  thereof,  in 
said  abstract;  but,  on  the  contrary,  said 
abstract  showed  that  the  land  in  question 
was  allotted  to  Ira  8.  Hopkins,  and  aI»o 
showed  the  execution  and  recording  of  the 
deed  from  said  Ira  S.  Hopkins  to  the  plain- 
tiff, on  July  16,  1909,  and  recorded  on  July 
20th,  thereby  showing  title  in  plaintiff,  free 
and  clear  from  all  Incumbrances  of  record, 
and  that  the  'plaintiff  relying  upon,  and  be- 
iieving  that  said  abstract  contained  a  true 
and  correct  record  of  alt  Insti'uments  in 
the  office  of  the  register  of  deeds,  affecting 
said  property,  paid  said  Ira  S.  Hopkins  the 
sum  of  $500  for  said  land,  and  that,  by  rea- 
son thereof,  the  said  plaintiff  was  damaged  in 
the  sum  of  f 500. 

The  contention  of  defendants  that: 

."The  person  claiming  damages  on  account  of 
an  erroneous  abstract  mnst  establish  the  fact 
that  his  title  would  have  been  good,  if  It  had 
been  in  the  c<«idition  disclosed  by  tiie  abstrect" 
— is  llken-lse  not  well  founded,  for  the  rea- 
son that  the  conrt  finds  tltat  plaintiff  par- 
diased  the  land  on  reliance  of  the  title  as 
^owD  In  the  abstract  By  the  showing  in 
the  abstract,  he  was  induced  to  pay  out  $500 
for  the  land;  and,  but  for  that  showing,  be 
would  not  have  parted  with  his  money. 
Therefore  the  negligence  and  carelessness  of 
the  abstract  company  in  fnmlsbing  "for 
plaintiff"  the  erroneous  abstract  was  the 
direct  and  prozimate  cause  of  the  damage 
sustained  by  him.  The  true  rule  in  determin- 
llnc  what  is  proximate  eanse  is  Out  the 
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injury  must  be  tbe  natural  and  probable 
consequence  of  the  negligence.  Okla.  Gas  & 
Elea  Co.  T.  Tukert,  16  Okl.  387,  Si  Pac  1076. 

Tbe  court  further  finds  that  an  action  was 
commenced  by  DelUab  B.  Hi^klna  against 
the  plalntlft,  F.  S.  Harris,  to  quiet  the  title 
to  said  land  In  her,  under  apd  by  virtue  of 
the  deed  from  Ira  S.  to  Delilah  B.,  and  that 
there  was  a  reasonable  probability  of  defeat- 
ing said  action,-  and  that  the  plalntifl,  for 
the  purpose  of  defending  the  same,  employed 
counsel  at  an  expense  of  $100,  and  a  further 
sum  of  V71.40  was  incurred  for  traveling 
expenses,  coats,  and  other  necessary  expenses 
connected  with  said  case,  and  that  be  expend- 
ed the  further  sum  of  f30  as  commission  for 
the  purchase  of  said  land  from  said  Ira  S., 
and  the  further  snm  of  $25  for  time  and 
labor  by  plaintiff,  to  protect  the  title  to  said 
lands,  making  a  total  ot  $726.40,  for  which 
judgment  was  rendered. 

Where  there  Is  competent  evidence  to  sup- 
port the  findings  of  fact  of  tbe  trial  court, 
It  is  not  within  the  province  ot  the  Court 
<tf  Appeals  to  weigh  the  testimony,  thereby 
substituting  its  judgment  for  that  of  tbe 
trial  court.  Lynch  et  al.  v.  Halsell,  34  Okl. 
S07,  12S  Pac.  725 ;  Lamb  et  al.  v.  WUke^  19 
Cal.  App.  286, 126  Pac.  757. 

We  are  brought  to  the  question  as  to 
whether  the  court  erred  In  allowing  a  re- 
covery for  attorney  fees,  and  other  expenses, 
including  costs  taxed,  In  the  case  of  Delilah 
B.  Hopkins  against  this  plaintiff,  brought 
by  her  to  qni^  title  to  tbe  land  involved. 

To  our  mind,  this  is  the  most  difficult 
vropotAtion  raised  in  the  case;  at  least,  we 
find  a  greater  lack  of  authorities  directly 
In  point.  Upon  reason,  bowever,  we  are  of 
the  oi^nlon  that  the  court  did  not  err  in  that 
particular.  It  appears  in  the  findings  of 
fact,  not  only  that  ^Intlff  believed  there 
was  a  reasonable  probability  of  defeating 
that  action,  but  there  was.  In  the  opinion 
of  the  court,  a  reasonable  probability  of  so 
doing.  Under  such  drcumstancee.  evident- 
ly it  was  tbe  duty  of  the  defendant  In  that 
case  (defendant  in  mor  herein)  to  use  rea- 
sonable means,  Including  necessary  and  rea- 
SMiable  expenses  to  defeat,  if  pottdble,  that 
cause  of  action,  not  only  that  he  might  re- 
duce his  own  loss,  but  It  was  a  duty  he  owed 
to  the  defendant  (plaiutUf  in  error  herein)  to 
reduce  any  damage  he  might  sustain  by  r^- 
son  of  tbe  erroneous  abstract  Sutherland 
on  Damages,  vol.  1,  p.  257.  Tbe  same  author, 
on  page  251,  says : 

"Oq  principle  and  weight  of  authority,  where 
tb«  prosecution  or  defense  of  a  suit  is  rendered 
naturally  and  proximately  necessary  by  a 
breach  of  contract,  as  any  wrongful  act,  the 
coat  of  litifration,  reasonably  and  judiciously 
conducted,  paid,  or  incurred,  includiug  reason- 
able counsel  fees,  are  recoverable  as  a  part  of 
the  dapiages." 

This  same  doctrine  seems  to  be  recognized 
in  the  following  eases:  Zlegler  v.  Powell, 
64  Ind.  173 ;  Lawrence  v.  Uagerman,  56  lU. 


68,  8  Am.  Rep.  674 ;  Dale  V.  Sblvely,  8  Kan. 

276. 

Where  the  person  injured  uses  reasonable 
care  to  reduce  the  cost  by  wrong  done  him, 
he  can  recover  from  the  wrongdoer  In  full 
for  all  damages,  even  though  his  own  efforts 
to  reduce  the  loss  have  increased  it  Mogol- 
lon  Golden  Copper  Go.  v.  Stout,  14  N.  U. 
245.  91  Pac  724.  Reasonable  attorney  fees 
and  expenses  Incurred  by  plaintiff  for  de- 
fending an  action  brought  by  a  third  person, 
are  a  part  of  his  damages,  and  can  be  recov- 
ered. Curtley  v.  Security  Savings  Soc..  46 
Wash.  60,  89  Pac.  180. 

From  the  foregoing  authority,  aided  by 
what  seems  to  be  a  just  and  reaaonaUe  con- 
struction of  the  law,  we  are  of  the  opinion 
that  the  ruling  of  tbe  court  on  that  ques- 
tion was  correct 

There  is  no  question  but  what  the  statutes 
of  Oklahoma  in  force  at  that  time  gave  the 
plaintiff  the  right  to  recover  damages  against 
the  abstract  company  and  Its  surety  on  Its 
bond,  for  the  negligent  and  careless  manner 
in  which  it  prepared  said  alistract  for  him, 
In  failing  to  show  the  deed  from  Ira  S.  Hop- 
kins to  Delilah  6.  Hopkins,  and  that,  by 
reaa<Hi  of  the  wrongful  conduct  of  defendant 
abstract  company  In  furnishing  said  abstract, 
the  plaintiff  was  entitled  to  recover  the  oth- 
er items  of  expense  found  by  the  trial  court 
to  have  been  expended  by  plaintiff. 

After  a  full  and  fair  consideration  of  the 
entire  record  in  this  case,  we  are  unable  to 
find  any  error  in  the  findings  of  fact  or 
conclusions  of  law  by  the  lower  court,  but, 
on  the  contrary,  the  rulings  and  decisions  of 
the  court  are  sustained  by  wdgfat  of  author- 
Itiea. 

We  therefore  recommend  fliat  the  case  be 

affirmed  in  all  parttcnlars. 

P£R  CURIAM.  Adopted  In  wbOlft 


BURTON  V.  DE  BOLT.    (No.  4635.) 
(Supreme  Court  of  Oklahoma.   June  22,  1915.) 

(ByllaJmt  by  the  OonrU) 

1.  Appeal  and  Bbbob  «s»297— Fbuwhta- 
TioN  Bixow— Motion  vob  ^BW  Tbxaxi— 

Nkcessitt. 

A  motion  for  new  trial  is  not  necessary 
to  enable  this  court  to  review  the  action  of 
the  trial  court  in  sustaining  a  motion  to  dis- 
miss an  appeal  from  a  justice  court. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  139(^1722,  ifjS;  Dec. 
Dig.  «S=»297.] 

2.  Appeal  and  Ebbor  «=>347— Time  fob  Ar- 
PBAii— Dismissal  or  Iktebmediatk  Appeal. 

Where  the  order  appealed  from  Is  made 
upon  a  motion  to  dismiss  an  appeal  from  a 
justice  court,  the  time  within  which  to  perfect 
the  appeal  commences  at  tbe  time  of  the  enter- 
ing of  the  final  order,  and  not  at  the  time  of 
the  order  of  the  court  overruling  the  motion  for 
a  new  trial. 

[Kd.  Note.— For  other  csks.  see  Appeal  and 
Error.  Cent  Dig.  »  1897-1^;  Dec.  Dig.  «» 
84^.] 
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S;  Appeal  aitd  Ebvob  «=»356~JuBiBDionoif 
—Time  fob  Appeal. 

Where  the  petition  iri  error  is  filed  in  this 
coart  after  the  statute  of  limitations  has  run 
agaioEt  an  appeal  this  court  hu  no  jurisdic- 
tion of  the  case, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  JDig.  {}  1926.  1927;   Dec.  Dig. 

Commissioners'  Oidnton,  Division  No.  8. 
Error  from  County  Court,  Olclalioma  County ; 
John  W.  Hayson,  Judge. 

Action  by  A.  M.  De  Bolt  against  Yerden  C. 
Warren  and  J.  M.  Burton,  partners  as  Bur- 
ton ft  Warreu.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

Phillip  B.  Winter,  of  Oklahoma  City,  for 
plaintUTs  in  error.  John  H.  Wright  and  Clar- 
ence J.  Bllnn,  both  o£  Oklahoma  City,  for  de- 
fendant in  error. 

RITTENHOUSE,  0.  This  action  was  be- 
gun in  Justice  court  on  December  9, 1911,  and 
Judgment  rendered  in  favor  of  defendant  in 
error  on  Februaxy  20, 1912,  from  which  Judg- 
ment plalntlfC  in  error  appealed  to  the  county 
court  o£  Oklahoma  county.  A  motion  to  dis- 
miss sncb  appeal  was  filed  by  defendant  In  er- 
ror, which  was  sustained  on  May  27,  1912. 
On  May  29, 1912,  plalntifC  in  error  filed  a  mo- 
tion to  Tacate  the  order  dismissing  the  ap- 
peal, and  on  June  10,  1912,  this  motion  was 
overruled.  Plaintiff  In  error  brings  error  to 
this  court,  complaining  of  the  action  ot  the 
county  court  in  dismissing  his  appeal,  and 
filed  his  petition  in  error  and  case-made  here- 
in on  December  9, 1912. 

[1]  The  order  made  on  May  27,  191j^  was  a 
final  order  and  disposed  of  the  case,  and  no 
motion  for  new  trial  was  necessary.  Bond 
T.  Cook,  28  Okl.  446.  114  Pac  723 ;  Powell  t. 
Nichols,  26  Okl.  794. 110  Pac  762.  28  L.  R.  A. 
(N.  S.)  886;  WUllamson  v.  Adams,  81  OkL 
503. 122  Pac.  499;  M.  O.  &  O.  By.  Co.  T.  Mo- 
Clellan,  S5  Okl.  609, 130  Pac  916. 

[2]  -Where  a  motion  for  a  new  trial  is  un- 
necessary to  present  for  review  to  this  court 
an  order  or  judgment,  the  filing  of  such  mo- 
tion and  declsl(Hi  there<m  by  the  conrt  are  In- 
efEectnal  fbr  ttie  purpose  ot  extending  the 
time  within  which  to  perfect  an  appeal  The 
time  begins  to  run  f  nun  the  rendition  of  the 
Judgment  or  order,  and  not  from  the  wder 
ovemillng  the  motl<ni  tor  new  triaL  Manes 
T.  Hosa,  28  Okl.  489,  114  Pac.  698;  HoUand 
V.  Bearer,  29  Okl.  119, 116  Pac  766,  Ann.  Cas. 
1913A,  814;  Reed  T.  Woolly,  31  OkL  783,  123 
Poe.  1121;  Healy  t.  Darls,  32  Okl.  296,  122 
Pac  157 ;  Boulanger  t.  Midland  Taliey  Merc. 
Co., -36  Okl.  120,  128  Pac  113;  Cowart  v. 
Parker- WaBhlngt<m  Co.,  40  Okl.  06,  136  Pac. 
163;  8t  L.  &  S.  F.  R.  Co.  T.  Nelson.  40  Okl. 
14.?,  136  Pac  590 ;  Lyons  v.  Osbwn,  45  Kan. 
650,  26  Pac  31. 

[S]  The  purported  case-made  was  filed 
herein  on  December  9,  1912,  and  was  not 
served  or  filed  within  six  months  from  May 


27,  1912,  and  this  court,  therefore,  larks 
Jurisdiction  to  mtertaln  said  pretended  ap- 
peal.  Healy  t.  Darls,  supra. 

PER  CURIAM.  Adopted  In  wbda 

ALSIXANDEB  V.  GREAT  NORTHERN  R. 
CO.   (No.  3574.) 
(Supreme  Court  of  Montana.'  Dec  2,  1914.) 

Appeal  fn»u  District  Court,  Flathead  Coun- 
ty; J.  E.  Grickstxi,  Judge. 

Noffsinger  &  Walchli,  of  Kaliapell,  and  Yea- 
zey  &  Veazey,  of  Great  Falls,  for  appellant. 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal from  the  judgment  in  the  above-entitled 
cause  be  and  the  same  is  hereby  diamiaaed, 
witliout  prejudice  to  the  said  appellant  taUng 
or  perfecting  a  new  appeal  from  said  Judgment. 


HALTEB&ON  t.  GREENWOOD  et  aL 
(Now  3637.) 

(Supreme  Court  of  Montana.  Matdi  9,  1915k) 
Appeal  from  District  Court,  ObouteanOoonty. 
B.  D.  Haraden,  of  Big  Sandy,  for  regptmdrat. 

PER  CURIAM.  Respondent's  motion  to  di»- 
misB  appeal  herein  for  laches  Is,  after  due 
ccHisideration  by  the  court,  granted,  and  the 
appeal  la  dismissed  accordingly. 


HAMILTON  v.  DISTRICT  COURT  et  aL 
(No.  3589.) 

(Supreme  Court  of  Montana.    Dec.  14,  1914.) 

Original  application  for  writ  of  certiorari  to 
the  District  Court  of  the  Fourteenth  Judicial 
District  in  and  fmr  the  Coonty  ot  Broadwater; 
John  A.  Mathews.  Judge. 

Frank  A.  Roberts^  of  Misaoula,  tar  petition- 
ers. 

PER  CURIAM.  It  is  ordered  that  the  above- 
entitled  proceeding  be  and  the  same  is  faeretv 
dismissed,  in  accordance  with  motion  of  oounael 
for  petitioners. 


BACOA  T.  McDERMOTT.    (No.  4U6.) 
(Court  of  Appeals  of  C<^orado.  July  17.  1915.) 
Sauu  «»126  —  Rsscissioif  or  Contaaot— 

Lacbxs. 

In  au  action  on  notes  given  for  a  saloon 
sold  by  plaintiff  as  administrator,  executed  to 
him  personally  after  he  had  advanced  the  money 
represented  by  the  notes  to  the  estate,  and  after 
plaintiff,  on  nonpayment,  had  taken  possession 
of  the  saloon  under  the  defendanrs  chattel 
mortgage,  defendant,  who  bad  made  no  demand 
for  the  amount  paid  in  cash  to  the  plaintilf. 
and  who  off^ed  no  explanation  of  bis  failure 
to  do  so,  could  not  defend  the  suit  on  the  notes 
on  the  ground  of  plaintiff's  resdssion  of  the 
sale. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  313-317 ;  Dec.  Dig.  «=»126.] 

Error  to  District  Court,  Ias  Animas  Coun- 
ty; A.  Watson  McHendrle,  Judge. 

Action  by  Paul  J.  Bacca  against  Frank 
McDermott.  Judgment  tor  defendant,  and 
plaintiff  brings  error.  Reversed. 


AcaFor  other  cases  see  Bome  topic  and  KBY-NUMBER  In  all  Kejr-Numbered  DIsmu  and  InOwtM 


Digitized  by  Google 


XBWIXr  V.  VIRSX  NAT.  BANK 


1081 


McCbesney  ft  McChesney,  d  Trliildad,  tw 
plaiutur  In  error.  Bui  Gooley,  ot  Trinidad, 
for  defmdimt  In  wior. 

CUNNINGHAM,  P,  J.  Plaintiff  In  error, 
as  plaintiff  below,  brought  Ms  action  on  nine 
certain  promissory  notes,  whicb  defendant 
had  executed  and  delivered  to  him  as  payee. 
The  complaint  was  In  the  usual  form.  De- 
fendant answered,  admitting  the  execution 
and  delivery  of  the  notes.  He  then  alleged 
that  the  notes  were  glten  In  pajTneut  of  a 
balance  due  on  the  purchase  price  of  a  iialoon, 
Including  stock  In  trade  and  fixtures,  that 
plaintiff  agreed  at  the  time  of  the  sale  afore- 
said to  secure  the  transfer  to  defendant  of  the 
license  under  which  the  saloon  was  being  op- 
erated, and  a  renewal  of  the  same;  and  that  If 
plaintiff  failed  to  secure  the  transfer  of  the 
license  and  the  renewal  thereof,  the  contract 
of  sale  of  the  saloon  should  be  uiiU  and  void. 
Defendant  then  alleges  that  plaintiff  utterly 
failed  to  secure  the  transfer  of  the  license 
and  the  renewal  thereof,  and  that — 

"mi  the  3d  day  of  April,  A.  D.  1009,  elected  to 
rescind  the  above  set  forth  contract  of  sale,  in 
accordance  with  the  terms  thereof,  and  ttpoB- 
seiwed  himeeU  of  said  saloon,"  etc. 

In  other  words,  def^dant  all^^  that 
plaintiff  elected  to  rescind  the  contract  of 
sale  for  his,  the  plaintiff's,  own  default.  After 
thus  answering  defendant  counterclaims  for 
1700,  which  he  had  paid  in  cash  at  the  time 
of  ttie  purchase  of  the  saloon,  in  addition  to 
the  notes  which  he  had  given.  The  affirma- 
tive allegations  of  the  answer  were  put  in 
Issue  by  an  appropriate  reply.  The  plead- 
ings and  the  evidence  show  clearly  ttiat  de- 
ft^tdant  relied  upon  a  xesdission  of  the  sale, 
and  not  upon  damages  for  the  violation  of 
the  terms  thereof.  The  evidence  ettablisbes 
beyond  doubt  that  the  property  sold  belong- 
ed to  an  estate  of  which  plaintiff  was  the  ad- 
ministrator, and  he  sold  the  same  In  his  offi- 
cial capacity  as  administrator.  The  notes 
sued  Qpm  were  given  him  personally  by  the 
defendant. 

We  entertain  no  doubt  from  the  record 
that  the  plaintiff  advanced  the  money  repre- 
sented by  the  notes  to  the  estate,  and  person- 
ally took  defendant's  notes  for  the  money 
thus  advanced.  The  defendant,  In  order  to 
secure  the  plaintiff,  gave  to  the  latter  a  lAht- 
tel  mortgage  on  the  saloon  and  fixtures.  No 
part  of  the  notes  were  ever  paid ;  hence  the 
plaintiff  took  possession  of  the  saloon  and  the 
fixtures  under  the  chatty  mortgage. 

The  evidence  fails  utterly  to  establish  a 
rescission  of  the  contract  by  either  the  plain- 
tiff or  the  defendant;  hence  the  defendant's 
defense  and  counterclaim  failed.  The  jury 
allowed  the  defendant  a  verdict  of  $200,  In- 
dicating clearly  tha.t  they  treated  the  counter- 
claim, in  spite  of  the  pleadings  to  the  con- 
trary, as  though  based  on  a  claim  for  dam- 
fls;es,  rather  than  rescission.    If  the  rescis- 


sion theory  had  been  estabUshed,  defendant 
would  have  been  entitled  to  recover  the  en- 
tire $700  which  he  had  paid  in  cash,  and  to 
a  decree  canceling  his  notes.  Defendant's 
own  evidence  shows  nnmlstakably  that  he  did 
not  regard  plaintiff's  action  In  taKIng  posses- 
sion of  the  saloon  and  its  fixtures  as  an  at- 
tempt on  plaintiff's  part  to  rescind  the  con- 
tract, for  he  testified  that  he  afterwards  sold 
a  part  of  the  property  and  attempted  to  se- 
cure possession  of  other  portions  of  It  after 
the  plaintiff  bad  taken  possession  of  the  same 
under  bis  chattel  mortgage.  Moreover,  de- 
fendant testified  that: 

"I  figured  when  I  liad  paid  him  $700,  and  fae 
took  back  everything  that  he  bad  sold  me  that 

be  had  got  well  worth  his  money." 

And  he  further  stated  that  he  had  made 
no  Inquiry  ewcerning  the  disposition  of  any 
of  the  property,  and  said,  "I  didn't  care  after 
he  had  tak^  it"  He  was  then  asked  this 
question: 

"Q.  Ton  testified  this  morning  that  the  notes 
were  in  his  poBsession;  that  you  turned  the 
goods  over  to  him  and  you  conaldered  that  that 
settled  the  transaction?"  To  this  qnestion  de- 
fendant answered :  "A.  Yes.  dr." 

Although  plaintiff  did  not  bring  suit  upcm 
the  notes  until  long  after  he  had  taken  pos- 
session of  the  saloon  under  his  chattel  mort- 
gage, d^Ecndant  appears  to  have  made  no  de- 
mand, until  he  filed  bis  fiouuterclalm,  for  the 
$700  which  he  had  paid  in  caah,  or  the  re- 
turn of  hla  notes,  and  be  gave  no  explana- 
tion for  bis  failure  In  this  b^lf.  There  is 
evidence  In  the  recwd  investing  that  tlm 
plaintiff  proceeded  Ixresularly  under  his  chat- 
tel mortgage,  and  it  may  b^  upcm  a  proper 
answer,  defendant  would  be  entitled  on  this 
account  to  some  relief. 

Tfae  judgment  of  the  trial  court  will  tbere- 
fbre  be  reversed,  with  leave  to  the  defendont 
to  amend  bis  answer  as  he  may  be  advised. 

Judgment  reversed. 


IRWIN  et  aL  V.  FIRST  NAT.  BANK  OF 
MADILIi.    (No.  6783.)' 

(Sspreme  Court  ot  Oklahoma.   June  8,  1916.) 

(Sullabua  iy  the  Court.) 

1.  Afpkal  A.\n  Error  «=>i>44  —  Pbesesia- 
TiON  FOB  Review— Tkanscbipt  or  Rzcoan. 

Errors  of  law  occurrinir  at  the  trial  csn- 
not  be  considered  upon  a  tranaeript  of  the  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Eirui",  Cent  Dig.  gS  2412-2415,  2417  2120, 
2422  2420,  2428,  2478,  2479 ;  Dec.  Dig.  ^.544.] 

2.  Appeal  axo  Errob  ^=>I>67— Tive  to 
Make  and  Sebve  Case— Appucation  roa 
Extension. 

In  the  trial  of  a  case  originating  in  a  Jus- 
tice of  the  peace  c<>urL  the  county  court,  oo 
appeal  tbrrpto,  rendered  Judfcment,  and.  In  the 
oraer  ovemillnR  the  moHnn  for  a  new  trial,  al- 
lowed the  losinfT  parties  00  days  thereafter  in 
which  to  prepare  and  serve  ceKe-inade  for  ap- 
',  peal.  Thereafter,  and  on  the  last  day  of  the 
I  time  allowed,  the  court  refased  to  grant  a  fur- 
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ther  exteoston  of  time,  and,  after  the  expiration 
of  the  time  originally  fixed,  the  parties,  desirous 
of  appfialine,  asked  this  court,  under  authority 
of  section  5247,  Rev.  Laws  1910,  to  grant  a 
further  ezteusion  of  time  in  which  to  prepare 
and  serve  a  case.  Held,  that  as  the  trial 
court  did  not  refuse  to  allow  the  parties  a  rea- 
sonable time  to  make  and  serve  a  cofio,  or  to 
file  the  same  in  tbla  court,  the  application 
should  be  denied. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Enror,  Cent  Kg.  {}  2516-S»S:  Dec.  «=» 

SIrror  from  Connty  Court,  MbndiaU  Gonn- 
tr;  Charles  S.  Fenwlck,  Judge. 

Action  by  tiie  First  National  Bank  of  Ma- 
dlll  against  O.  E.  Irvln  and  another.  Judg- 
ment tor  plaintiff,  and  d^endants  bring  er- 
ror, and  apply  for  an  extension  of  time  In 
which  to  prepare  and  file  case-made.  Appli- 
cation denied,  and  appeal  dismissed. 

Cornelius  Hardy,  of  Tishomingo,  for  plain- 
tiffs in  error.  Newman  &  Lawrence,  of  Tis- 
homingo, and  Stephen  C.  Treadwell,  of  Okla- 
homa City,  for  defendant  In  error. 

SHARP,  J.  [1]  This  case  originated  in  a 
Justice  of  the  peace  court  in  Marshall  county. 
From  the  Judgment  rendered  therein,  an  ap- 
peal was  prosecuted  to  tlie  county  court, 
where  a  trial  was  had,  and,  under  instruc- 
tions of  the  court,  a  verdict  returned  in  fa- 
vor of  plaintiff  and  against  defendants  In 
the  sum  of  $100.  On  April  13,  1914,  the  day 
on  which  the  Judgment  was  rendered,  defend- 
ants filed  their  motion  for  a  new  trial,  which 
on  May  22d  thereafter  was  overruled,  and 
defendants  were  glvoi  90  days  in  which  to 
prepare  and  serve  a  casa-mBde  for  appeal  to 
this  court.  No  case  was  ever  served,  and  the 
appeal  is  before  us  on  a  transcript  of  the 
record.  As  all  of  the  errors  assigned  in  the 
petition  in  error  occurred  at  and  during  the 
trial,  the  same  cannot  be  considered. 

[2]  In  the  petition  In  error,  however.  It  is 
asked  that  this  court,  pursuant  to  the  pro- 
visions of  section  5247,  Rev.  Laws  1910, 
grant  the  plaintiffs  In  error  an  extension  of 
40  days*  time  In  which  to  make  and  serve  a 
case-made  for  appeal  herein.  The  petition 
in  error  containing  this  application  was  filed 
In  this  court  on  August  29,  1914,  or  9  days 
after  the  expiration  of  the  time  fixed  by  the 
trial  court  in  which  to  prepare  and  serve 
case-made  for  appeal.  Assuming,  without  de- 
ciding, that  such  an  application  may  be  made 
to  this  court  after  the  expiration  of  the  time 
fixed  in  the  order  of  the  trial  court,  as  ap- 
pears may  be  done  by  the  trial  court  or 
Judge  thereof,  under  section  5246,  Rev.  Laws 
1910,  under  certain  circumstances,  have  plain- 
tiffs in  error  shown  themselves  entitled  to 
the  order  sought?  Section  5247,  supra,  pro- 
vides that  If  the  court  rendering  final  judg- 
ment or  order  In  a  cause,  or  the  Judge  there- 
of, shall  refuse  to  allow  a  reasonable  time 
to  make  and  serve  a  ease,  or  to  file  the  same 
In  the  appellate  court,  the  party  desirii^  to , 


file  the  appeal  or  proceedings  In  error  majt 
upon  notice  to  the  adverse  party,  make  ap-. 
plication  to  the  appellate  court  having  Jnrte- 
dictlon  of  such  appeal  or  proceedings  In  »- 
ror,  or  to  one  of  the  Justtcea  thereof,  fw 
such  an  order,  and  said  court  and  the  Jn» 
tices  thereof  shall  have  the  same  power  and 
Jurisdiction  In  relation  to  such  matters  as 
the  court  In  which  such  final  order  and  Judg- 
ment was  rendered,  but  that  their  orders 
shall  be  filed  In  the  trial  court  In  the  first 
place.  It  would  seem  that  the  power  of  thl* 
court  to  act  would  depend  upon  the  fact  of 
whether  the  trial  court  or  Judge  tbere<tf  re- 
fused to  allow  defendants  below  a  reasonable 
time  to  make  and  serve  a  case,  or  to  file  the 
same  In  this  court  If  this  be  made  to  ap- 
pear, then,  ^fter  notice  to  the  adverse  party, 
said  defendants  could  properly  make  an  ap- 
plication to  this  court,  or  to  one  of  the  Jus- 
tices thereof  for  such  order.  While  It  ap- 
pears that  notice  to  the  adverae  party  has 
been  given,  it  has  not  afflrmattvely  been 
made  to  appear  that  the  defendants  were  by 
the  trial  court  denied  a  reasonable  time  to 
make  and  serve  a  case,  or  to  file  the  same 
In  this  court.  In  fact,  on  the  other  band,  tlie 
transcript  shows  that  they  were  given  90 
days  in  which  to  do  so,  from  the  day  on 
which  the  motion  for  a  new  trial  was  over- 
ruled. The  case  involved  $100,  and  originat- 
ed before  a  Justice  of  the  peace,  and,  on  ap- 
peal to  the  county  court,  a  verdict  was  ren- 
dered In  favor  of  plalntiflT,  and  there  is  noth- 
ing to  show  but  that  the  case  could,  with  the 
exercise  of  proper  diligence,  have  been  served 
within  90  days,  except  the  statement  of  coun- 
sel that  he  was  busy  in  the  trial  of  other 
cases  and  with  his  office  work.  By  section 
5246  the  trial  court  or  Judge  thereof  may.  In 
case  of  accidrat  or  misfortune  which  could 
not  reasonably  have  been  avoided  by  the 
party  appealing,  notice  to  the  adverse  party 
having  been  given,  make  an  wder  ^tending 
the  time  for  preparing  and  serving  a  case- 
made  after  the  expiration  of  the  time  fixed 
in  the  previous  order  or  time  allowed  1^  stat- 
ute. Assuming  that  this  court  has  the  same 
power  and  Jurisdiction  in  relation  to  such 
matters  as  the  trial  court,  in  cases  coming 
within  the  provisions  of  said  section  6246, 
such  order  could  only  be  made  where  the 
time  had  expired,  in  case  of  accident  or  mis- 
fortune which  could  not  reasonably  have  been 
avoided  by  the  parties  appealing.  Sudi  la 
not  the  case  hero.  The  trial  court  did  not 
refuse  to  allow  a  reasonable  time  to  make 
and  serve  a  case-made,  but  instead  granted 
a  liberal  extension  of  time  In  which  to  do 
so,  and,  when  the  second  appUcatlw  for  the 
extension  was  made,  denied  the  same  on  the 
ground  that  the  defendants  had  not  shown 
diligence  in  the  matter.  In  the  aflBdavit  of 
counsel,  filed  in  this  court  it  appears  that  be 
was  advised  by  the  trial  Judge,  far  In  ad- 
vance of  the  expiration  of  the  time  fixed  in 
the  original  order,  that  he  would  not  grant 
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a  fnrtber  extension.  Hie  affldaTit  la  part 
reads: 

"Some  time  during  the  middle  or  latter  part 
of  July  I  went  to  the  county  clerk's  office  to 
get  the  papers  to  prepare  the  case-made  and 
waa  informed  by  the  clerk  that  DO  superaedeas 
bond  had  been  filed.  *  *  *  At  that  time  I 
had  plenty  of  time  within  which  to  prepare 
and  serve  the  case-made  before  the  extension 
expired,  but  the  judge  of  the  county  court  told 
me  that  he  would  not  grant  a  further  exten- 
•ion." 

While  the  oonrt  <»  Ji^ge  may,  for  good 
cause  shown,  extend  fhe  time  for  maUng  and 
serving  a  case,  when  that  la  don^  and  a 
sofflcloit  opportunity  is  afforded  a  litigant 
to  prepare  his  case,  it  Is  not  error  for  the 
trial  court  to  refuse  to  grant  a  further  ex- 
tension of  time. 

To  our  minds,  the  defendants  are  not  with- 
in the  statute;  hence  their  request  for  an 
extension  of  time  in  which  to  prepare  and 
serre  case-made  should  be  denl^  and  ihe 
nioti<Hii  of  defendant  in  error  to  dismiss  tbe 
appeal  be  sustained,  which  is  accordingly  or- 
deredL  All  the  Justices  concur. 


ST.  LOUIS  A  S.  F.  E,  OO.  T.  SNOWDBN. 
(No.  3997.) 

(Supreme  Oourt  of  Oklahoma.   June  8,  1916.) 

(SyUaltua  &v  Court.) 

1.  Tbiax  (S^^ISG— Demtjbbeb  to  Evidbnox— 
Effect  ab  Aduissiok. 

It  is  the  settled  rule  that  a  demurrer  to  the 
eTidence  admits  every  fact  which  the  evidence, 
in  the  slightest  d^ree,  tends  to  prove,  and  all 
inferences  or  conclusions  that  may  be  reasonably 
and  logically  drawn  from  the  evidence. 

[Ed.  Note.— For  other  cases,  eee  Trial,  Cent 
Dig.  S§  354-356;  Dea  Dig.  «=>156.1 

2.  Masteb  and  Sebtart  ®=>266— Injubibs  to 
Skbvant— Pi^EADina— Fedbbal  Ehplotebs' 
LiABiLiTT  Act. 

A  case  which,  by  allegation  and  proof,  is 
brought  within  the  Employers'  Ijiability  Act  of 
April  22,  190S,  35  Stat.  65,  c.  149  (U.  S.  Comp. 
St.  1913,  H  8657-8665),  Is  controUed  by  that 
act,  althougu  its  proTisioDS  may  not  have  been 
referred  to  in  express  terms  In  me  pleadings,  or 
presented  at  the  trial 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servnnt,  Cent  Dig.  jS  809-812.  815;  Dec.  Dig. 
«=>256.] 

S.  COHUEBCE  ^=38  —  REaUI.ATION  OF  InTBB- 
BXAIS  GOUUBBCB— LlABILITT  OF  EMPLOT- 
SBS. 

In  an  action  by  an  employ^  against  an  in- 
terstate carrier  to  recover  damages  Cor  personal 
injuries  received  while  engaged  in  interstate 
commerce,  constitational  and  statutory  provi- 
sions of  this  state,  which  are  in  conflict  with  the 
federal  Employers'  Liability  Act,  are  enspend- 
ed  and  annulled. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  5;  Dec.  Dig.  ^8.) 

4.  Masteb  and  Sebvant  *»204,  288— Fbdeb- 
AL  Employbbs'  Liability  Act  —  Assnicp- 
TiON  OF  Risk — Qijestiok  ros  Coubt. 

Under  the  Federal  Employers'  Liability 
Act,  the  law  of  assumption  of  risk  is  that  of 
the  conmion  law,  as  it  existed  prior  to  the  pas- 
sage of  said  act,  except  where  the  common  car- 
rier violates  the  provisions  of  any  statute  en- 
acted for  the  safety  of  its  employ^;  and  where 


the  evidence  Is  undisputed,  and  the  Injury  not 
caused,  as  in  tbis  case,  by  any  violation  of  such 
statutes  providing  for  the  protection  of  «m- 
ploy^  the  question  of  aasumpticm  of  risk  is  one 
of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent.  Dig.  ||  544-646,  1068-1088; 
Dec.  Dig.  «=>204.  288.] 

5.  Masteb  and  Sebvant  «=»85— Injubies  to 
Sbbvant  —  Negligence  of  Masteb— "Ac- 
tionable Neolioercb"— Elements. 

In  every  case  Involving  n^ligence,  three 
elements  are  eEsentiai  to  constitute  actionable 
negligence  on  the  part  of  the  master,  when  the 
wrong  charged  is  not  willfully  and  intentionally 
done,  viz. :  (1)  The  existence  of  a  duty  on  the 
part  of  the  master  to  protect  the  servant;  (2) 
the  failure  of  the  master  to  perform  that  duty; 
(3)  injury  to  the  servant,  approximately  result- 
ing from  such  failure— and  the  absence  of  these 
elements  renders  the  petition  bad  on  demurrer, 
or  the  evidence  insumcdent. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ||  135.  186,  139,  140;  Dec. 
Dig.  «=»8&. 

For  other  deftaitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actionable  Negligence.] 

6.  Masteb  and  Sebvant  ^996— Injtjbim  to 
Sebvant— Nbolioencb  ov  Mabisb— Fboxi- 
MATB  Cause. 

There  must  be  causal  connection  between 
the  negligence  averred  and  the  injury  received  to 
entitle  plaintiff  to  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant;  Cent  Dig.  SI  157. 168,  162;  Dec  Dig. 
«»9&] 

Commissioners'  Opinion,  Division  "So.  1. 
Error  from  Superior  Court,  Oarfleld  County; 
Dan  Huett,  Jud^. 

Action  by  G.  A.  Snowden  against  the  St 
Louis  &  San  Franc^co  Ballroad  Company. 
Judgment  for  plaintiff,  and  defendant  briugs 
error.  Reversed  and  remanded,  with  in- 
structions to  dismiss. 

W.  F.  ETvans,  of  St.  Louis,  Mo.,  and  B.  A. 
Klelnachmidt  and  E.  H.  Foster,  both  of  Ok- 
lahoma City,  for  plaintiff  In  error.  McKeever 
&  Church,  of  Child,  and  Gray  &  McVay.  of 
Oklahoma  City*  for  defendant  in  error. 

COLLIEIR,  0.  This  suit  was  brought  by 
defendant  in  error,  hereinafter  called  plain- 
tiff, against  plaintiff  In  error,  hereinafter  re- 
ferred to  as  defendant,  in  the  superior  court 
of  Garfield  comity,  to  recover  damages  for 
personal  Injuriet},  alleged  to  have  been  suf- 
fered by  reason  of  negligence  of  defendant 

Plaintiff  testified:  That  he  was  employed 
by  defendant  as  a  brakeman,  and  was  work- 
ing on  a  local  freight  train  between  Vernon, 
Tex.,  and  Snyder,  Okl.  That,  as  such  brake- 
man,  It  was  a  part  of  his  duty  to  assist  In 
unloading  and  loading  freight  handled  by 
said  train.  That  prior  to  tbe  22d  day  of 
,  May,  1910,  defendant  bad  used  four  men  in 
handling  said  train,  but  on  said  date  It  per- 
mitted one  of  Its  crew  to  lay  off,  and  at- 
tempted to  operate  said  train  with  a  crew 
of  three  men,  at  which  plaintiff  was  one. 
That  said  train  reached  Davidson,  Okl.,  on 
the  26th  day  of  May,  1910,  about  4  p.  m., 
I  where  they  found  some  binders  to  be  loaded. 
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That  be  told  the  conductor  that  they  wonld 
not  load  them,  because  tbey  were  too  heavy, 
and  the  conductor  said,  "All  right,  we  will 
not  load  them."  The  conductor  then  went 
Into  the  depot,  and,  when  he  came  out,  said, 
"We  will  load  them."  He  then  told  idalntlff 
to  get  Inside  the  car.  There  was  no  one  else 
In  the  car.  That  it  was  usual  and  customary 
in  loading  and  unloading  f leUcht  to  hare  two 
men  in  the  car.  That,  in  loading  this  freight, 
they  came  to  a  heavy  box  of  machinery, 
whldi  the  men  on  the  platform  walked  np  to 
where  they  put  It  In  the  car,  and  with  the 
assistance  of  plaintiff  put  It  in  the  car  door 
from  the  platform.  That  plaintiff  walked  it 
back  into  the  car,  and,  in  walking  it  back, 
the  box  became  overbalanced,  and  he  oaiu;ht 
it,  and  it  1^  aver  to  tme  side  of  the  car  and 
caught  and  Injured  bim.  Flaintifl  said  noth- 
ing about  being  injured  at  the  time,  but 
walked  the  box  until  be  got  it  back,  and 
thm  went  to  the  car  door  and  ttdd  tbe  con- 
ductor he  would  have  to  have  another  man  in 
the  car,  and  tbe  conductor  then  ordered  an- 
other man  to  go  into  the  car,  whi(^  order 
was  obeyed.  Plaintiff  further  testified  that 
said  box  was  about  18  inches  wide,  12  inches 
de^,  and  6  feet  long,  and  walfl^ied  about 
600  pounds ;  that  be  was  famUlar  with  such 
boxes  and  had  handled  boxes  of  same  kind, 
with  assistance.  Plaintiff  further  testified 
that  he  knew  what  kind  of  box  it  was ;  that 
it  was  a  box  of  machinery;  that  one  good 
man  probably  codld  have  put  It  in  the  car, 
but  It  was  v^  sMdom  that  one  man  oonld 
handle  a  box  like  tbat  one;  that  be  was  a 
pretty  good  man  at  tbe  time;  that  he  did  not 
call  for  help^  because  tlw  train  was  short- 
handed,  and  tbe  other  men  bad  all  Uiey  oould 
do  on  Uie  outside  ct  the  car;  ttiat  he  needed 
help  <m  tbe  inside  of  ihe  car.  and  after  the 
actident,  went  to  the  car  door  and  told  them 
that  it  came  pretty  near  getting  bim;  tbat 
Just  as  soon  as  he  called  for  Shorty,  the  oth- 
er  brakeman,  the  ccmdnctor  told  Shorty  to 
go  In  Uie  car  and  h^p  him,,  which  Shorty 
did;  that  he  certainly  thought  he  could  han- 
dle the  box,  or  he  wonld  not  have  tried  to ; 
that  be  undertook  to  handle  it,  and  did  not 
call  for  anybody  to  come  to  help  him ;  that 
the  reason  he  did  not  call  for  some  one  to 
help  bim  was  because  he  did  not  think  there 
was  any  use.  Plaintiff  further  teatlfled,  de- 
scribing the  details  of  the  injniy  receiv^  by 
him,  including  a  hernia,  in  attempting  tt. 
walk  said  box  in  said  car,  the  pain  and  loss 
of  time  he  suffered  by  reason  of  tds  injury, 
and  introduced  two  physldana  who  testiSed 
in  support  of  the  testimony  of  plaintiff  as 
to  the  injuries  received  by  him. 

Upon  the  Introduction  of  said  evidence  of 
plaintiff  and  the  two  physicians,  plaintiff 
rested  bU  case;  and  tb»eupon  defradant 
demurred  to  tjie  evidence,  which  demurrer 
was  overruled  by  the  court,  to  which  tbe  de- 
fendant duly  excepted.  Judgment  was  ren- 
dered In  favor  of  plaintiff.  Motion  for  new 
trial  was  filed  and  overruled,  and  defendant 


duly  excepted,  rrom  said  judgment,  ttils 
appeal  is  prosecuted. 

There  are  seven  assignments  of  error,  but; 
for  a  proiwr  review  of  this  case,  we  deem  it 
necessary  to  consider  (wly  the  flzat  aaslgn- 
mmt,  wbliA  is:  "Tbat  tbe  court  erred  la 
overruling  the  demurrer  of  defendant  to  the 
evidence  of  plaintiff." 

[1]  It  la  the  settled  rule  that  a  demmrw 
to  the  evidence  admits  every  fact  whlrfi  the 
evidence,  in  the  slightest  degree,  ten  da  to 
prove,  and  all  inferences  or  ooncloslons  tbat 
may  be  reasonably  and  logically  drawn  from 
the  evidence.  Wm.  Cameron  &  Oo.  v.  H&a- 
derson,  40  OkL  648,  140  Pac;  404.  Hence  tbe 
vital  question  Is:  Does  said  evid^ce,  In  the 
allgbtest  degree,  tend  to  prove  that  defend- 
ant was  guUty  of  nc^lg^ce,  which  caused 
the  injury  suffered  by  the  plaintiff?  Then 
&te  two  acts  ot  negligence  alleged  in  the  pe- 
tition as  a  basis  of  recovery  in  this  case, 
which  are:  (1)  Failure  to  furnish  a  full 
crew ;  (2)  ^ure  to  famta^  any  assistance 
to  plaintiff  In  storing  Oe  fr^«3it  inside  of 
the  car. 

[S]  In  every  case  lnv<4vlng  n^llgoice^ 
three  elements  are  essential  to  constitute  ac- 
tionable negligence,  when  the  wrong  charged 
Is  not  willfully  and  Intentionally  done,  viz.: 
(1)  The  existence  of  a  duty  on  the  part  of  the 
master  to  protect  tbe  servant  from  the  in- 
jury; (2)  the  failure  of  the  master  to  per- 
form that  duty ;  and  &)  injury  to  the  serv- 
ant approximately  resulting  from  such  fail- 
ure. Midland  Val.  B,  R.  Co.  v.  Williams, 
42  OkL  444,  141  Pac.  1103.  When  these  tie- 
mente  are  brought  together,  they  unitedly 
constitote  actionable  negligence,  and  the  ab- 
sence of  any  one  ot  these  elements  renders 
the  c<m)plalnt  bad,  or  the  evidence  Inauffl- 
dent  29  Cyc.  419. 

[2, 9]  The  pleadings  and  undisputed  evi- 
dence offered  by  plaintift  show  that,  at  the 
time  of  the  Injury  to  plaintiff,  defendant  was 
an  interstate  carrier  of  freight  between 
points  in  Texas  and  in  this  state,  and  en- 
gaged in  Intersteto  commerce,  Under  the 
pleadings  and  proof,  the  constitutional  and 
statutory  provisions  of  this  state  were  la 
conflict  with  the  federal  Employers'  liability 
Act  and  were  suspended  and  annulled.  St. 
I*  A  S.  F.  R.  Oo.  V.  BIlby,  36  Okl.  689,  180 
Pac.  1089 ;  St  Louis  ft  S.  F.  R.  Co.  v.  Zlcka- 
foose,  89  Okl.  802,  135  Pac  406.  The  law  of 
this  case  Is  unquestionably  as  provided  by 
the  federal  Employers'  I/ablllty  Act. 

In  tiie  case  of  Grand  Trunk  W.  R.  Co.  v. 
Lindsay,  233  U.  S.  42.  34  Sup.  Ct.  581,  58 
L.  Ed.  838,  Ann.  Cas.  1914C,  168,  It  is  held: 

"A  case  which,  by  allegations  and  proof,  ts 
brought  within  the  federal  Employers'  Llabuity 
Act  of  April  22,  1808  (35  Stat.  65.  c.  148  Cu- 
S.  Comp.  St  Supp.  1911,  p.  1322]),  Is  control- 
led by  that  act  although  ita  proviaioDS  may 
not  have  been  referred  to  in  express  tetios  la 
the  pleadings  or  pressed  at  the  trial." 

And  In  the  body  of  tbe  opinion  tbe  court* 
throujch  Chief  Justice  White,  says: 

"It  is  insiated  in  ar^ment  that,  as  no  express 
claim  was  made  under  tbe  Employers'  LiaSUiCy 
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Act,  therefore  then  waji  no  right  in  the  plaio- 
tilE  to  aTaU  of  the  benefits  of  its  proviBions  or 
In  the  court  to  apply  them  to  the  case  before  it. 
Bnt  this  (dmply  amonnts  to  saying  that  the 
Employeis*  UabUib  Act  may  not  be  applied  to 
a  situation  which  is  within  its  provisions,  on- 
less  in  express  terms  the  provisiona  of  the  act 
be  formally  Invoked.  Aside  from  Its  manifest 
nnsouDdness,  considered  as  an  original  proposi- 
Uot,  the  contention  is  not  open,  as  it  was  «- 
pressly  foreclosed  in  Seaboard  Air  lAne  R.  Co. 
V.  Duvall,  225  U.  S.  477,  482  [32  Sup.  Ct  790, 
06  I/.  Ed.  1171]." 

The  pleadings  and  the  evidence  in  this  case 
showing  that  the  law  of  the  case  is  the  fed- 
eral Employers'  Liability  Act,  the  error  of  the 
court  In  applying  the  constitutional  and  stat- 
utory provisions  of  this  state  to  the  case  did 
not  change  the  law  of  the  case,  even  if  said 
federal  act  was  not  pressed  at  the  trial ;  and 
hence  the  rule  adopted  by  this  court  (Checo- 
tah  et  al.  v.  Hardridge  et  al..  31  Okl.  742,  123 
Pac.  846,  and  authorities  there  cited),  that 
one  who  tries  a  case  below  on  a  theory  that 
one  law  applies,  will  not  be  allowed,  on  ap- 
peal, to  Insist  that  another  law  Is  applicable 
to  the  ease;  and  such  rule  cannot  be  invoked 
In  this  case,  as  to  do  so  would  be  to  charge 
to  the  litigant  the  want  of  information  by, 
and  the  wrongful  ruling  of,  the  court. 

The  evidence  shows  that  plaintlfC  was  ex- 
perienced in  handling  boxes  similar  to  the 
one  the  falling  of  which  produced  the  injury 
complained  of,  and  undertook  to  handle  the 
box  believing  that  he  was  physically  capable 
of  doing  so,  and  the  injury  resulted,  not  by 
reason  of  there  being  but  two  brakemen  on 
the  train,  but  by  reason  of  the  erroneous  view 
of  plaintiff  as  to  his  physical  power,  and  his 
failure  to  ask  for  assistance  to  handle  the 
box ;  and  hence  there  Is  want  of  evidence  (1) 
of  the  existence  on  the  part  of  the  defendant 
of  a  duty ;  (2)  which  it  failed  to  perform '; 
(3)  and  from  which  failure  It  approximately 
resulted  that  plaintiff  was  injured.  The  a.b- 
sence  of  any  one  of  these  elements  renders 
the  evidence  Insufflcient  upon  which  to  predi- 
cate a  Judgment  in  this  caae  againat  defon- 
dant. 

[(]  There  must  be  causal  connection  be- 
tween the  negligence  averred  and  the  Injury 
suffered  to  entitle  plaintiff  to  recover;  and 
this  rule  is  so  well  established  that  it  is  un- 
necessary to  suiqwrt  same  by  authority. 
There  can  be  no  presumption  of  negligence 
from  mere  proof  of  the  accident  Chicago, 
K.  I.  &  Pac.  Ry.  Co.  v.  Brazell,  40  Okl.  480, 
138  Pac.  704.  The  work  was  simple,  and  the 
risk  and  dangers  obvious;  and.  having 
known  the  manner  in  which  the  work  was  to 
be  done  and  the  hazard  which  was  Involved, 
plaintiff  voluntarily  accepted  the  employment 
and  must  be  deemed  to  have  assumed  the  risk 
incident  thereto.  He  is  bound  to  use  his 
eyes,  to  see  that  which  Is  open  and  apparent ; 
and,  if  he  fails  to  do  so,  he  cannot  charge  the 
consequence  upon  the  master.  Train  bands 
BBsume  the  risk  of  handling  heavy  freight. 
Walsh  V.  St  Paul,  etc,  Ry.  Co.,  27  Mlna  8d7, 
8  N.  W.  146. 


[4]  Under  the  federal  Employer's  Llabllitx 
Act,  tbe  law  of  assumption  of  risk  is  that  o^ 
the  common  law,  as  it  existed  prior  to  tbe 
passage  of  said  act,  excepfi  where  the  com- 
mon carrier  violates  the  provisions  of  any 
statute  enacted  for  the  safety  of  Its  em- 
ployes; and  the  assumption  of  risk,  under  the 
facts  in  this  case  (the  Injury  not  being  caused 
by  any  violation  of  such  act  providing  for  the 
protection  of  employes),  was  a  question  of 
law  for  the  court  So.  Pac.  Ry.  Co.  v.  Seley, 
152  V.  S.  145,  14  Sup.  Ct  530,  38  L.  Ed.  391. 

"Where  there  is  evidence  that  the  risk  was  one 
assumed,  and  there  is  no  conflict,  it  is  tbe  duty 
of  tbe  court  to  direct  a  verdict  tor  defendant 
Elliott  on  Railroads,  |  1297,  and  authorities 
there  dtcd. 

In  26  Oyc.  1479.  it  Is  stated: 

"Where  tbe  evidence  is  harm  onions  and  con- 
sistent, and  the  circumstances  permit  of  but  one 
conclusion,  the  question  whether  plaintiff  assum 
ed  the  risk  becomes  one  of  law  for  the  deter- 
mination of  the  court,  and  the  lobmission  of 
such  question  by  the  court  to  tbe  dctermlnatiW 
of  the  jury  is,  of  course,  erroneous." 

Where  the  nncontroverted,  evldeooe  dis- 
closes the  fact,  as  it  does  In  tbls  case,  that 
the  danger  was  aiq;>arent  to  an  ordinarily 
prudent  person,  and  that  the  services  were 
rendered  without  complaint  the  defense  of 
assumption  of  risk  is  conclusively  establish- 
ed, and  there  Is  no  qaestl<ni  for  the  Jury,  and 
the  court  should  Instruct  the  Jury  to  return 
a  verdict  for  the  master.  Burke  v.  Union 
Coal  &  Coke  Co.,  157  Fed.  178,  84  a  C.  A.  626. 

Plaintiff  rests  his  case  wholly  upon  (1)  fail- 
ure of  the  defendant  to  furnish  a  full  crew; 
(2)  failure  to  furnish  any  assistance  to  plain- 
tiff in  storing  the  freight  Inside  the  car.  He 
was  an  experienced  man,  of  full  age,  capaUe 
of  adjudging  of  what  namber  of  employ^  was 
necessary  to  safely  do  the  work,  and,  if  there 
were  an  insufficient  number,  he  knew  it  The 
work  was  ^mple  and  the  risk  and  dangers 
obvious,  and  he  must  be  deemed  to  have  as- 
sumed the  risk  Incident  thereta  So.  Kao. 
Ry.  Co.  V.  Drake,  63  Kan.  1,  35  Pac  820. 

In  the  case  of  Sa  Kan.  Ry.  Co.  Drake, 
supra.  It  is  said: 

"We  only  follow  in  the  i»ath  of  authority  in 
holding  that  an  employ^,  by  voluntarily  remain- 
ing In  the  service,  with  fuu  knowledge  *  *  * 
of  the  service,  assumes  tbe  risk  of  sueli  dangers, 
and  absolves  tbe  employer  from  •  •  «  dam- 
ages, in  case  of  injury." 

Tbe  evidence  la  this  case  fails  to  show  any 
causal  connection  between  the  negligence 
complained  of  and  the  Injury  received,  and. 
exonerates  defendant  from  liability;  and 
when  to  this  failure  to  show  actionable  negli- 
gence is  added  that  the  risk  was  assumed  by 
plaintiff,  and  that  such  assumption  of  risk, 
under  the  evidence  In  tbls  case,  was  a  Ques- 
tion of  law,  it  clearly  ai^eon  that  ttke  court 
erred  In  overruling  the  demurrer  of  defend- 
ant to  the  evidence. 

For  the  error  pointed  out,  this  cause  should 
be  reversed  and  remanded,  with  instructions 
to  dismiss  the  same^ 

PER  OUBIABI.   Adopted  In  wholft 
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GAIN  et  al.  t.  MDNOEB.    (No.  4384.) 
(Supreme  Court  of  Oklahoma.   Jane  1*  1916.) 

(Byllabiu  by  the  Court.) 

Bills  and  Notes  Time  or  Patuent 

—Agreement  to  Extend  —  Consideration. 
An  agreemeat  to  extend  the  time  of  pay- 
ment of  a  promisflory  note  is  not  supported  by 
a  valid  consideration,  where  the  part  payment 
of  the  principal  ia  made  after  the  maturity  of 
the  note,  and  there  is  no  other  ccmsideratioii  to 
■upport  the  agreement. 

[Ed.  Note.— For  other  caaes,  see  Bills  and 
NotH,  Cent  D«.  II  340-354;  X>ec;  Dig.  «s» 
139.] 

GommlssloDers^  Opinion,  DivlsUm  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  George  W.  CSark,  Judge. 

Action  by  Eunice  N.  Hunger  against  Oora 
H.  Cain  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Wilson  &  Tomerlln,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Burwell,  Crockett  & 
Johnson,  of  Oklahoma  City,  for  defendant  In 
error. 

RITTENHOUSE,  C.  This  action  was  In- 
stituted on  the  16th  day  of  December,  1911,  to 
recover  a  Judgment  upon  two  promissory 
notes,  and  a  decree  of  foreclosure  against  cer- 
tain real  estate  given  to  secure  said  notes. 
One  note  was  dated  January  19,  1910,  In  the 
sum  of  $1,250,  payable  January  19,  1911 ;  the 
other  note  was  of  the  same  amount,  dated  the 
same  day,  and  due  January  19,  1912;  botii 
notes  drawing  Interest  at  8  per  cent,  per 
annum  from  date  until  paid.  The  mortgage 
provided  that  If  the  sum  or  sums  of  m<mey 
secured  by  the  mortgage,  or  any  part  thereof, 
were  not  paid  when  due,  the  bolder  of  said 
notes  and  mortgage  could  elect  to  declare  the 
whole  sum  or  sums,  with  Interest  thereon, 
due  and  payable  at  once,  and  collect  said 
debt,  Including  attorney's  fee.  On  the  19th 
day  of  January,  1911,  the  first  note  became 
due,  the  maker  thereof  failed  and  refused  to 
pay  the  same,  or  any  part  thereof,  and  for 
that  reason  plalntlfT  declared  both  of  said 
notes  due  and  payabla  The  defendant  an- 
swered by  general  denial,  which  was  not  veri- 
fied, and  set  up  an  affirmative  defense,  alleg- 
ing that  the  action  was  prematurely  brought, 
for  that  the  said  plaintiff  did  agree  and  con- 
tract, by  and  with  the  said  defendant,  on  or 
about  the  29th  day  of  June,  1911,  for  and  in 
consideration  of  the  payment  to  plaintiff  of 
9100,  to  apply  upon  the  principal  of  the  notes 
sued  on  in  this  action,  said  sum  being  then 
and  there  paid,  thjat  she  would  forbear  to  sue 
and  would  extend  the  payment  of  said  notes 
to  the  1st  day  of  January,  1912;  that  the 
defendant  in  all  respects  complied  with  the 
terms  of  said  agreement  and  paid  to  plaintiff, 
on  or  about  the  29th  day  of  June,  1911,  the 
sum  of  $100,  which  was  accepted  by  plaintiff 
and  ai^lied  on  said  note,  but  that  plaintiff 
wholly  disregarded  her  agreement  to  extend 
the  time  of  payment  of  said  notes  on  each  of 


them,  and  to  forbear  to  one  until  the  lit  day 
of  January,  1912,  and  ffied  In  the  office  of 
the  cleric  of  the  district  ooort  ot  Oklab«na 
county  on  Deconber  16,  1911.  this  actlm  to 
foreclose  said  DKKtgage ;  that  by  reaaon  of 
such  agreemoit  Oie  notes  were  not  due  wbm 
the  phiintUt  instituted  this  actlQik ;  and  that 
the  action  was  therefore  iwematnrtiy  brought. 
At  the  trial  q£  the  cause  the  court  reused  to 
allow  the  defendant  to  testify  retathre  to  the 
oral  contract  to  ertend  the  note  to  January 
1,  1912,  and  it  is  to  the  exduslon  of  this  tw- 
ttmony  that  the  defendant  complains. 

The  note  <m  which  the  sum  of  $100  was 
paid  as  part  paymmt  of  the  principal  was 
due  January  19,  1911.  The  payment  of  $100 
was  made  on  or  about  tbe  29th  day  of  Jane, 
1011,  which  was  mare  than  five  mtrnths  after 
said  note  became  dn&  At  the  time  this 
amount  was  paid  the  defendant  was  under 
the  obligation  of  paying  the  sum  of  $1,250 
and  Interest,  The  stun  of  ^00,  which  was 
paid,  was  leas  than  the  plaintiff  vna  entitled 
to  at  the  time  of  the  payment.  No  ben^t  or 
profit  in  a  legal  sense  resulted  to  the  plain- 
tiff by  reason  <^  the  acceptance  of  the  $100 
to  be  applied  <m  the  principal,  nor  any  detri- 
ment or  loss  resulted  to  the  defendant.  Tfae 
payment  oi  this  sum  on  the  note,  which  was 
already  due,  was  not  a  sufficient  considera- 
tion for  an  agreement  to  extend  the  time  for 
the  payment  of  the  balance^  The  pr<Hni8e  to 
extend  the  payment  ot  a  note  already  doe  by 
a  part  payment  of  the  principal  Is  not  sup- 
ported  by  a  ocmslderatlon,  and  brace  Its  non- 
performance creates  no  legal  liability.  Maker 
V.  Taft,  410kl.668,139FaemS2L.B.A. 
(N.  8.)  828. 

The  cause  ahonld  therefwe  be  affirmed. 

FEB  CURIAM.   Adopted  In  wtaola 


ST.  LOUIS  ft  S.  F.  B.  CO.  T.  HAWOBTH, 

County  Treaaorer,  «t  aL   (No.  4253.) 
(Supreme  Oonrt  of  Oklahoma.    June  8^  IftlS.) 

(ByUabut  by  the  OourtJ 

1.  Taxation  «=>e06— Excibsite  Ijitt— Xv- 

JUNCTION. 

Any  tax  levied  in  excess  ot  that  required  by 
the  estimates  of  the  township  or  Bcbool  district 
ofQcers  for  a  fiscal  year  is  ill^al  and  void. 

(a)  The  collection  of  such  illegal  and  vt^  tax 
may  he  enjoined. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  II  1239-1241;  Dec.  Dig.  «»eO&] 

2.  Appeax  and  Ebbob  —  Bevisw  — 
Failubx  to  Fiue  Bbiep. 

Where  plaintiff  in  error  has  duly  filed  a 
brief  which  reasonably  tends  to  sustain  any 
error  properly  assigned,  and  has  served  a  copy 
of  such  brief  upon  the  defendant  in  error,  but 
the  latter  has,  without  apparent  excuse  therefor, 
failed  to  file  any  bruf,  this  court  is  not  requir- 
ed to  search  tb%  xecord  to  find  aome  theory  not 
apparent  from  an  examination  of  the  brief 
tiefore  it  upon  which  the  Judgment  of  the  trial 
court  may  be  sustained. 

[Ed.  Note.-— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  SIM,  !a,08-8U0:  Dee. 
Dig.  «=>773.] 
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Oommlssloners'  Opinion,  Dlvlslui  Ko,  1. 
&ror  from  District  Court,  Canadian  Ooon- 
ty ;  John  J.  Carney,  Judge. 

Action  by  the  St  Louis  &  San  Francisco 
Railroad  Company  against  G.  D.  Hawortb, 
as  Comity  Treasurer,  and  another,  to  enjoin 
the  collection  of  a  tax.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded,  with  directions. 

W.  F,  Evans,  of  Bt  Louis,  H<k,  and  B.  A. 
Kl^nscbmldt,  of  Oklahoma  Otyt  tor  xdalu* 
tiff  in  errar. 

THACKEB,  G.  [1]  This  is  an  acttm  by 
lAalntlff  in  error,  as  plaintiff  in  the  trial 
court,  against  defendants  in  error,  treasnrer 
and  sheriff,  respectlTel;,  of  Canadian  coon- 
t7,  as  defendanta  in  tlie  trial  court,  to  enjoin 
.the  collection  <rf  a  tax  levy  of  $56.08  for 
Uustang  township,  and  963  for  sduxd  dis- 
trict No.  40,  in  said  county,  the  same  being 
clearly  and  for  In  exi^ss  of  the  amounts  re- 
quired by  the  estimates  made  for  that  year, 
that  Is,  the  fiscal  year  commencing  July  1, 
1900.  and  ending  June  30,  1010,  which  re- 
quired amounts  were  duly  paid  by  the  plain- 
tiff. A  temporary  injunction  was  granted, 
but,  upon  the  trial  of  the  case,  tbe  court 
denied  plaintiff's  prayer  tOr  a  permanent  in- 
junction and  dissolved  the  said  temporary  in- 
junction. 

[2]  The  d^mdant  In  errcnr  has,  without  of- 
fer ot  excuse  therefor,  fiafied  to  file  any 
brief;  and  plaintiff's  brlet  In  which  the  case 
of  SL  IjouIb  &  San  Francisco  By.  Co.  v.  Tate, 
SS  OkL  568,  130  Fac.  041,  Is  Cited  and  quoted 
as  supporting  its  demand  of  rrilef,  at  least 
reasonably  tends  to  sustain  Its  asslgnmait  ot 
error  In  the  aforesaid  action  of  the  trial 
court  Also  see  St.  Louis  &  San  Fnnclsco 
By.  Go.  T.  l%ompson,  8S  OkL  188,  128  Fac. 
686,  and  Same  v.  Amend  et  aL.  145  Paa  1117. 

Fw  the  roLBons  stated,  the  judgment  of  the 
txlal  court  should  be  reversed  and  remanded, 
with  instructlcais  to  enter  Judgment  perma- 
nently enjoining  the  collection  of  said  sums, 
aggregating  $119.08. 

FEB  CURIAM.   Adopted  In  wholfc 


OEOBGB  et  al.  V.  ROBINSON  el  al 

(No.  6190.) 

(Supreme  Court  of  Oklahoma.  June  15,  1915.) 

(Synabut  Itv  the  Covrt.) 

1.  Afpeai.   and    Esbob  <S=>843~AB8TaAOT 
QOTfimoN  s— Re  VIE  w . 

Abstract  or  hypothetical  questions,  discon- 
nected with  tiua  granting  of  actual  telieC  other 
than  costs  ot  appeal,  wul  not  be  determined  by 
this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  3331-3341;  Dec.  Dig.  «8=» 
843.] 

2.  Appeal  aitd  Ebbob  9=a827— Necesbabt 
Pabties. 

In  a  suit  to  foreclose  a  real  estate  mort- 
gage all  subsequent  inferior  lienholders  are 


necessary  parties,  and  where  a  defendant  sub- 
sequent mortgagee  files  a  cross-petition  and 
before  Judgment  dismisses  the  same,  he  ia  still 
a  party  dwendant  in  the  foreclosure  suit,  and 
a  necessary  party  io  a  proceeding  in  error  to 
reverse  a  iudgmeot  of  foreclosure  against  mort- 
gagors and  the  other  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1796,  1814r-18aO^  1822- 
1885;  Dec.  Dig. 

8.  Appeal  and  Obbob  4»822— Jonrr  De- 

RNDANTS— NBCESSABT  PABTZBS. 

All  parties  defendant  against  whom  a  joint 
judgment  was  rendered  In  the  trial  court  are 
necessary  parties  to  a  proceeding  in  error. 

[Ed.  Notc.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  178&-1797;  Dee.  IHg.  «=» 
322.] 

4.  Appeal  ard  BtanoK  ^»78i— Moor  Qms- 

TZON— Dismissal. 

Where  a  judgment  is  rendered  foreclosing 
mortgage  against  G.  In  favor  of  R.,  and  a 
subsequent  inferior  mortgagee,  pays  off  R.'s 
jvdgntent,  and  in  a  separate  sni^  judgment  of 
foreclosure  is  entered  by  agreement  between  S. 
and  G.  for  the  amount  of  R.'s  judgment  and 
costs  against  G.  in  favor  of  S.,  which  is  not 
appealed  from,  upon  such  facts  being  brought 
to  the  attention  of  this  court  by  proper  motion, 
pending  G.'s  appeal  from  B.'s  judgment,  the 
appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent.  Dig.  H  «3-80,  3122;  Dec.  Dig. 
^»781.] 

Error  from  District  Court,  Kay  County; 
W.  M.  Boles,  Judge. 

Action  F.  K.  Robinson  and  others  against 
William  H.  George  and  others.  Judgment 
for  plaintiffs,  and  defoidanta  Ivlng  error. 
Dismissed. 

G.  A.  Chappell,  of  Newklrk,  for  plaintiffs 
in  error.  W.  S.  Ollne  and  Sam  K."  Sullivan, 
both  of  Newklrk,  for  defeudants  in  error. 

BROWN,  J.  F.  K.  RohinsoD.  one  of  the 
defendants  in  error,  has  Sled  a  motion  to  dis- 
miss the  appeal  in  this  case,  and  in  support 
thereof  sa^.  In  substance:  That,  as  mort- 
gagee, he  was  plalntliC  against  William  H. 
George  et  al.,  mortgagors,  In  an  action  of 
foreclosure  against  said  mortgagors.  That 
one*  P.  W.  Smith,  holder  of  a  subsequent  In- 
ferior mortgage  on  the  same  property  cov^ed 
by  plaintiff's  mortgage,  was  made  a  defend- 
ant. The  mortgagors  filed  a  demurrer  to 
plaintiff's  petition,  and  Smith  filed  a  cross- 
petldoa  Prior  to  any  hearing.  Smith  dis- 
missed his  cross-petition  without  prejudice^ 
The  court  overruled  the  demurrer  of  mort- 
gagors, whereupon  they  refused  to  plead 
further,  and  judgment  was  rendered  against 
said  mortgagors,  foreclosing  the  mortgage 
and  barring  and  foreclosing  the  defendants, 
and  each  of  thraa,  from  all  right,  title,  and 
Interest  In  the  mortgaged  pnq;>erty.  From 
this  judgment  mortgagors  prosecute  error  to 
this  court 

Since  the  beginning  of  proceedings  In  er- 
ror, no  supersedeas  having  heen  given,  Rob- 
inson b^n  proceedings  to  collect  his  judg- 
ment :  had  order  of  sale  issued  and  the  land 
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adTcrtlsed  for  sale.  Prior  to  the  Bale,  how- 
ever, Smith  paid  luto  court  the  full  amount 
of  the  Boblnson  judgment  and  costs,  and  filed 
a  separate  action,  asking  for  foreclosure  of 
bis  subsequent  mortgage,  and  also  that  he  he 
subrogated  to  the  rights  of  Robinson  and 
for  judgment  for  the  amount  of  the  Robinson 
judgment  discharged  by  him  and  for  fore- 
closure thereof.  By  agreement  between 
Smith  and  mortgagors,  judgment  was  entered 
In  faror  of  Smith  and  against  said  mort- 
gagors for  the  amount  of  the  Robinson  Judg- 
ment and  costs,  and  also  for  foreclosure  of 
said  mortgages,  in  favor  of  Smith.  This 
judgment  was  not  appealed  from.  That  this 
state  of  affairs  renders  the  ease  now  pend- 
ing In  this  court  an  abstract  or  hypothetical 
one  except  as  to  the  costs  of  appeal. 

In  response  to  the  motion  to  dismiss  as 
ftbore  set  out,  it  is  contended  by  plaintiff  in 
error  that  the  cause  of  action  remains  the 
same  as  In  the  beginning;  that  some  of 
the  notes  sued  on  were  and  are  not  due, 
and  that  plaintiff  below  was  not  entitled  to 
a  foreclosure  on  that  portion  of  the  indebted- 
ness not  due;  but,  nevertheless,  it  is  admitted 
that  Smith  paid  the  Judgment  which  covered 
the  notes  claimed  not  to  be  due,  and  then 
plaintiffs  in  error  by  agreement  permitted 
Smith  to  have  Judgment  entered  for  the  same, 
which  is  a  final  Judgment  not  appealed  from, 
as  aforesaid.  This,  we  think,  shows  clear- 
ly that  there  Is  no  afflrmattve  relief  to  be  ob- 
tained by  plaintiffs  In  error,  even  thon^  the 
Boblnson  judgment  were  reversed. 

All  the  material  facts  set  out  in  the  motion 
to  dismiss  are  admitted  by  plaintiffs  in  er- 
ror's response  thereto,  and  in  addition  the 
journal  entries  of  tfie  Judgments,  referred  to 
in  said  motion,  are  attached  thereto,  and 
their  verity  in  no  way  denied  by  plaintiffs 
in  error,  and  therefore  stand  admitted. 

Plaintiffs  In  error  claim  that  when  the 
cross-petition  was  dismissed  by  Smith  that 
he  was  no  longer  a  party  to  the  case,  but  we 
cannot  agree  with  this  contention.  He  stood 
In  the  same  relation  as  a  defendant  that  he 
did  before  filing  his  cross-petition,  or  if  he 
had  not  answered  in  the  first  instance.  He 
was  still  a  defendant  and  a  necessary  party 
to  the  appeal,  but  was  not  made  so  by  serv- 
ice of  case-made  and  summons  In  error. 

In  the  stipulation  for  judgment  In  favor  of 
Smith  It  was  provided  that  the  plaintiffs  In 
error  reserve  all  their  rights  in  the  appeal 
pending  from  the  Boblnson  Judgment;  and 
plaintiffs  in  error  contend  that  this  shows 
it  was  the  intention  of  the  parties  to  preserve 
all  rights  plaintiffs  in  error  had  in  the  Is- 
sues on  appeal.  We  cannot  see  how,  in  the 
state  of  this  record,  any  relief  could  be 
granted  against  Robinson  that  would  avail 
plaintiffs  in  error  any  advantage  whatever, 
other  than  costs  of  appeal. 

[11  This  court  has  held  that  abstract  or 
hypothetical  qnestlons,  disconnected  vrith  the 
granting  actual  relief,  other  than  costs  of 


appeal,  will  not  be  determined.  ItfcCulIouglx 
T.  Gllcrease,  40  Okl.  741,  141  Pac.  5. 

And  that  where  it  la  brought  to  the  atten- 
tion of  this  court  that  a  controversy  has  beea 
settled  prior  to  determination  of  the  case  on 
appeal  by  this  court,  the  appeal  will  be  dis- 
missed. Qulnn  v.  State  ex  rel.  Oole,  43  OkL 
198,  141  Pac.  1166. 

[2-4]  It  Is  also  well  settled  that  aU  subae- 
qoent  inferior  incumbrancers  or  grantees  are 
necessary  iMirties  to  a  foreclosure  of  a  real 
estate  mortgage;  otherwise  no  title  can  bo 
foreclosed  against  them.  Blanshard  v. 
Schwartz,  7  Okl.  23,  M  Pac.  308;  Horr  T. 
Herrlngton,  22  OkL  690,  98  Pac.  443,  20  I* 
B.  A.  (N.  S.)  47,  132  Am.  St  Rep.  64a 

It  has  often  been  held  by  this  court  that  aU 
parties  against  whom  a  Joint  judgm^t  Is 
rendered  in  the  trial  court  are  necessary 
parties  In  a  proceeding  in  error.  United 
States  Fidelity  &  Guaranty  Go.  t.  Ballard, 
145  Pac.  896. 

It  follows  that  the  ai^teal  must  b^  and  tbm 
same.  18  liereb7»  dismissed.  All  the  Jnstioes 
ccmcar. 


CANTIM/D  et  aL  T.  BEIX  et  al.  (No.  4S41.) 
(Supreme  Court  of  Oklahoma.   June  15,  1915.) 

(Bvllaiu»  by  the  OowrtJ 
Appbai.  and   Esbob  4=9566 — Ca8X-Had&— 

FaILUBE  to  FlLS  AND  GeBTIFT— DlBWIB8AI» 

Where  the  purported  case-made  was  not 
filed  in  the  office  of  the  clerk  of  the  court  in 
which  the  trial  was  had,  and  same  Is  not  prop- 
erly certified  as  a  transcript  of  the  ncwia,  tiw 
appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  H  2607-2510,  25H;  Dec. 
Dig.  «=>565.1 

£)rror  from  County  Court,  Pawnee  Ooonty ; 
Fred  S.  Uscain,  Judge. 

Action  between  H.  C  Ganfldd  and  others 
and  Jamra  Bell  and  others.  From  the  Judg- 
ment the  parties  first  mentioned  bring  emw. 
Dismissed. 

McNeill  &  McNeill,  of  Pawnee,  for  plain- 
tiffs in  error.  Bedmond  B.  Goler  of  Pawnee, 

for  defendants  in  error. 

HARDY,  J.  This  case  comes  on  upon  mo- 
tion to  dismiss  appeal  because:  (1)  Ttie  case- 
made  was  not  filed  in  the  court  below;  (2) 
the  certificate  of  the  judge  who  tried  the 
case  was  never  attested  by  the  clerk  of  the 
county  court;  and  (3)  the  certificate  of  the 
alleged  case-made  does  not  afflrmattvely  show 
that  It  contains  a  full,  true,  and  oomdt  tzan- 
Bcript  of  the  record  in  said  cause. 

It  does  not  appear  that  the  case-made  was 
ever  filed  In  the  office  of  the  clerk  of  the 
trial  court,  as  required  by  section  6242,  Bev. 
Laws  1910,  and.  In  the  absence  of  a  recjuest 
for  leave  to  withdraw  case-made  and  file 
same  as  required  by  said  statute.  It  will  be 
stricken  from  the  files  of  this  court;  and, 
not  being  properly  certified  as  a  transcript. 
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Uie  petition  ta  erzor  Is  dlgmlssed.  Abtwtt  r. 
Bosers,  85  OfcL  lfi9,  128  Pac.  008;  Peek  r. 
SteplMiB,  8B  Okl.  468,  l£0  Pac.  276;  Mod- 
teinat  t.  JtOaum,  42  OkL  448,  lO.  Pa&  779l 
All  the  Justices  concur. 


In  re  COCHBAN'S  ESTATE.    (No.  7161.) 
(Supreme  Court  of  Oklahoma.    June  1.  1915. 
Bebearlng  Denied  July  6,  1916.) 

(Syllabiu  by  the  Court,) 

L  AFPEAI,  AMD  EBBOB  «=»635— PBB8BNTATIOIT 

FOB  Review— Dismissal. 

A  record  which  faila  to  contain  a  copy  of 
the  final  order  or  judgment  sought  to  be  revlew- 
«d  presents  no  question  to  this  court  for  its  de- 
termination, and  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  2285,  2776-2782,  2828; 
Dec.  Dig.  •3=>635.] 

2.  Appeal  and  Ebbob  «=9l20— Decisiohb  Ap- 
peaijibij:— Obdeb  Denting  Motios  to  Dia< 

MISS  1NTEBH10IATB  APPKAI.. 

An  order  of  the  court  ovemiUnc  a  motion 
to  diamtsa  an  appeal  without  final  judgment  in 
the  case  is  not  an  appealable  order,  but  simply 
leaves  the  case  standing  in  that  court,  the  sams 
as  if  no  sacfa  motton  bad  been  made. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  84(^-662,  804.  866;  Dee. 
Dig.  «»12a] 

ConuulsBloners*  OpinlDn,  IHtIsIchi  No.  4, 
B^r  from  District  Coort,  Adair  Couutr* 
John  H.  Pltchford,  Judges 

In  the  matter  of  the  estate  of  Jennie  Coch- 
ran, deceased.  An  application  by  P.  J.  Dore 
Cor  restoration  of  a  lost  order  apivoTlng  a 
oonveyanoe  was  filed  In  Uia  county  conrt  and 
granted,  a  motion  by  NoUa  B.  Dore,  execu- 
trix, to  it^t^iw  an  appeal  to  the  district  court 
was  OTerroled,  a  motion  hy  Eugene  Wilkin- 
son to  amend  was  granted,  and  the  executrix 
brings  error.  Dismissed. 

M.  E.  Mlchaelson  and  John  H.  Eane,  both 
ol  BartlesTllIe,  for  plaintiff  In  error.  TlUot- 
son  &  Elliott,  of  Nowata,  and  W.  L.  Curtis, 
of  SalUsaw,  for  defendants  In  error. 

BOBBEBTS,  a  Ibis  purports  to  be  an 
appeal  from  the  district  court  of  Adair  coun- 
ty. The  proceeding  was  commenced  in  the 
county  court  of  that  county  on  the  18tb  day 
of  December,  1913,  by  P.  J.  Dore,  now  de- 
ceased, by  filing  an  a^tUcatton  for  the  resto- 
ration of  a  lost  or  destroyed  order  of  the 
county  judge  approving  a  conveyance  by  fnll- 
blood  Indian  heirs  of  Jennie  Cochran,  de- 
ceased, to  certain  real  estate. 

It  appears  from  the  record  before  this 
oourt  that  an  administrator  had  been  ap- 
pointed for  the  estate  of  said  Cochran,  and 
said  estate  matters  were  pending  In  the 
county  court  at  the  time  the  an>Ucation  was 
made  to  restore  the  order  approving  convey- 
ance. The  CQun^  Judge  heard  the  applica- 
tion to  restore,  and  entered  an  ord&e  of  res- 
toration showing  approval  of  the  conv^'- 
ance.  From  that  ordw  Eugene  Wilkinson, 
one  of  the  Interested  parties,  apiiealed  to  the 


district  court  ot  that  county,  where  a  motlov 
was  made  by  the  appellees,  applicants  in  the 
oonnty  conit,  to  dismiss  the  appeal  for  the 
reasons:  (1)  That  no  appeal  bond  bad  beea. 
filed  as  required  by  law.  (2)  That  a  cwtt- 
fled  copy  of  the  notice  of  appeal,  and  of  the 
decree  appealed  from,  and  the  minutes,  ie(>- 
ords,  and  proceedlngB  ot  the  county  court 
bad  not  been  filed  In  the  district  court  with- 
in 10  days,  as  required  by  law.  (3)  That  the 
Judgment,  order,  or  dei^ree  sought  to  be  ap- 
pealed from  was  not  entered  by  the  county 
court  or  t^e  Judge  thereof  in  a  probate 
cause,  nor  does  said  Judgment,  decree,  or  or- 
der come  within  any  of  the  dasses  ot  Judg- 
ments, decrees,  or  orders  ct  the  county  ooort, 
which  are  by  law  made  appealable  to  the 
district  court. 

The  purported  case-made  sihows  the  fid- 
lowing  Older  ot  the  district  oourt  made  and 
entered,  overruling  the  motion  to  dismiss 
the  appeal,  but  does  not  show  that  a  final 
Judgment  was  rendered  In  the  case: 

"Now  on  this  22d  day  of  October,  A.  D.  1914, 
the  same  being  one  of  the  days  of  the  regular 
October,  1914.  term  of  this  court,  comes  on  for 
hearing,  in  its  regular  order,  the  above-entitled 
cause.  NoHa  B.  Dore,  executrix  of  the  es- 
tate of  P.  J.  Dors,  deceased,  appearing  in  pei> 
son  and  bj  her  attorneys,  M.  E.  Slichaelaon  and 
Bam  0*Hara;  Joha  A.  Bell,  Jr.,  appearing  by 
Us  attorneys,  Rowland  &  Talbott;  Eugene  WU- 
fcinson  appeariu  in  persim  and  by  his  sttomeyib 
TiUoteon  &  ElUott  and  W.  L.  Curtis.  And  it 
appearing  that  the  death  of  P.  J.  Dore  having 
been  suggested,  an  order  is  made  reviving  this 
cause  in  the  name  of  NoUa  B.  Dore.  executrix 
ot  the  estete  of  P.  J.  Dore,  deceased.  And  the 
said  NoUa  B.  Dore,  executrix  of  the  estate  of 
P,  J.  Dore,  deceased,  by  her  attorney  M.  E. 
Micbaelson,  files  a  motion  to  dismias  the  appeal 
filed  herein;  and  the  said  Eugene  WiUchiaon 
asks  permission  to  amend  the  appeal  bond  by  in- 
terlining after  the  name  of  Sam  F.  Wilkinson, 
in  the  second  line  of  said  bond,  th«  words,  'of 
Nowata,  Oklahoma,'  and  to  insert  following  the 
word  'and'  in  the  second  line  of  said  bond  the 
name  'W.  H.  Davis  of  StUwell,  Oklahoma,'  and 
in  the  third  line  of  said  bond,  following  the 
name  of  P.  J.  Dore,  the  following,  'and  the  state 
of  Oklafaoma,'  and  by  permitting  the  said  W. 
H.  Davia  to  sign  the  bond.  And  after  bearing 
the  argument  oE  counsel  the  court  finds  in  favor 
of  the  said  Eugene  Wilkinson,  and  against 
Nolia  B.  Dore,  executrix  of  the  estnte  of  V  T. 
Dore,  And  the  motion  to  amraid,  by  the  said  Eu- 
gene Wilkinson,  is  granted,  to  which  amendment 
Nolia  B.  Dore,  executrix,  duly  excepted.  And  the 
court,  being  fully  advised,  doth  order,  adjudge, 
and  decree  that  the  motion  to  dismiss  be,  and 
the  same  is  hereby,  overruled,  to  the  overruling 
of  which  motion  Nolia  B.  Dore,  executrix,  duly 
excepted,  and  the  motion  to  amend,  filed  by 
Eugene  Wilkinson,  be,  and  the  same  is  hereby, 
granted,  and  said  amendments  are  made  in 
open  court  And  upon  application  of  the  said 
Nolia  B.  Dore,  ezecatrix  of  the  estate  of  P.  J. 
Dore,  it  is  ordered  that  she  be,  and  she  is  here- 
by, given  60  days  in  which  to  make  and  serve 
case-made.  The  said  Eugene  Wilkinson  is  given 
10  days  tiiereafter  to  suggest  Bmendments,  said 
case-made  to  be  settled  upon  6  days*  notice,  to 
be  given  t>y  rither  party.'* 

[1]  From  that  order  or  ruling  of  the  dis- 
trict court  an  attempted  appeal  is  before  this 
court  '  It  must  be  apparent  to  all,  that  no 
final  Judgment  was  rendered  in  the  case,  el- 
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ther  dismissing  tbe  appeal  fronii  or  affirming 
the  Judgment  of,  tbe  county  court.  So  far  as 
tbe  record  here  shows  tbe  case  stands  for 
trial  on  the  merits  in  the  district  court  An' 
order  of  the  court  overruling  a  motion  to 
dismiss  an  appeal  without  final  Judgment  in 
tbe  case,  is  not  an  appealable  order,  but  sim- 
ply leaves  the  case  standing  In  that  court, 
the  same  as  If  no  each  motion  had  been 
made. 

In  Gardenhire  v.  Burdlck,  7  Okl.  212.  64 
Pac.  483,  Chief  Justice  Burford,  speaking  for 
the  court,  says: 

"A  case-made  which  fails  to  contain  a  copy 
of  the  judgment  of  fical  order  of  tbe  trial  court 
presents  no  question  to  this  court  for  review, 
and  such  case-made  cannot  be  amended  or  sup- 
plemented by  a  certified  transcript  of  the  Judg- 
ment." 

Again,  in  Sproat  t.  Durland,  7  Okl.  230, 
64  Pac.  458,  we  find  the  following: 

"A  record  which  fails  to  contain  a  copy  of  tiie 
final  order  of  judgment  sought  to  be  reviewed 

presents  no  question  to  this  court  for  its  de- 
termination, and  tbe  appeal  will  be  dismissed." 

[2]  This  case  does  not  come  within  section 
5^0,  Iter.  Stat  of  Okl.  1910  Ann.,  which  pro- 
vides that  the  Supreme  Court  may  reverse, 
vacate,  or  modify: 

First.  "A  final  order." 

Second,  "An  order  tliat  grants  or  refuses  a 
continuance;  discbarges,  vacates  or  modifies  a 
provisional  remedy;  or  grants,  refuses,  vacates 
or  modifies  an  injunction;  tiiat  grants  or  re- 
fuses a  new  trial;  or  confirms  or  refuses  to 
confirm,  tbe  report  of  a  referee;  or  sustains  or 
overrules  a  demurrer." 

Third.  "An  order  (of  the  conntyt  superior,  or 
district  court)  that  involves  the  merits  of  an  ac- 
tion, or  some  part  thereof." 

Nor  does  it  come  within  the  provisions  of 
section  5287  of  the  same  statute,  which  pro- 
vides: 

"All  order  affecting  a  substantial  right  in  an 
action,  when  such  order,  in  effect,  determines 
tbe  action  and  prevents  a  judgment,  and  an 
order  affecting  a  substantial  right,  made  in  a 
Bpecial  proceeding,  or  upon  a  summary  applica- 
tion in  an  action  after  judgment.  Is  a  final  or^ 
der,  which  may  be  vacated,  modified  or  teversedt 
as  provided  in  this  article." 

The  appeal  should  be  dlsnolsfled. 

FOB  OUBIAM.  Adopted  In  wboleu 


COX  V.  BUTTS.    (No.  4737.) 
(Supreme  Court  of  Oklahoma.    June  8,  1915.) 

fSvUabua       tfte  CourtJ 
1.  Afpeax.  and  Ehbos  «s»78— Tdcx  vob  Af- 

FEAI/— JUDQUXNT  Olf  DEMUBBB»— SBFABAIE 

Cot;nT8. 

The  petition  contained  four  counts  or  caus- 
es of  action.  Each  cause  of  action  grew  out  of 
the  same  transaction,  but  the  pleadiugs  in  each 
count  is  complete  wittiin  itself.  Tbe  trial  court 
sustained  a  demurrer  to  two  counts.  The  plain- 
tiff elected  to  stand  on  these  two  counts,  and 
the  court  entered  an  order  dismissing  tbe  two 
counts,  and  the  trial  proceeded  upon  tbe  two 
counts  to  which  tbe  demurrer  was  overruled. 
Jield,  that  an  appeal  lies  from  ttie  order  of  the 
court  sustaining  the  demurrer  to  the  two 
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counts,  and  is  not  premature  If  brooght  befon 
the  final  action  upon  the  other  two  oonntt. 

[Bd.  Note.— For  other  cases,  see  AinmbI  and 
Error,  Cent  Dig.  »  4267434,  404--477r  48», 

481;  T>ec.  Dig.  <S==>"s.} 

2.  AflNBS  AND  Ml.VEBALS  «=>74— OlL  LeABB— 

AssiGNUGNT—ConsTBUCTXON—" Subject  to." 
"Subject  to"  as  used  in  an  assignment  of 
a  lease  subject  to  tbe  terms  and  conditions  of 
a  furmer  lease,  are  wc^ds  of  qualification,  and 
not  of  contract- 

fEd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  g  202;  Dec  Dig.  «»>74. 

For  other  definitions  see  Words  and  Ptirases, 
First  and  Second  Senes,  Subject  tm} 

3.  Mines  and  Minebals  <3=>74— Oil  Lkasb— 

AsSiaWlUCNT— CONSTBUCnON. 

A^  owning  an  oil  lease,  assigns  one-half 
thereof  to  B.  upon  the  consideration  that  B. 
will  bear  all  the  expense  of  drilling,  etiuipping, 
and  operating  the  oil  wells  to  be  drilled  tbe-re- 
on.  B.  assigns  to  O.  three-fourtbs  of  bis  inter- 
est in  tbe  oil  lease  upon  the  considenition  that 
C.  will  bear  the  entire  expense  ot  deveioisnent 
of  the  oil  lease  tberd,nj  obUgating  himself  to 
carry  ont  the  contract  of  B.  to  A.  Then  O.  as- 
signs a  one-eighth  interest  in  the  lease  to  D., 
and  in  the  ossigDoient  it  is  stated:  "l^is  as- 
signment is  and  shall  he  binding  upon  the  par- 
ties hereto  and  Is  made  subject  to  uie  terms  and 
conditions  ot  said  lease  from  A.  to  B."  ifeld, 
that  D.  under  tbe  terms  of  the  contract  became 
Uable  to  pay  only  one-elgbtb  of  the  expense  of 
drilling,  equipping,  and  operating  the  oil  wells. 

(Ed.  Note. — For  other  case^  see  Mines  and 
Mlneral^  Cent.  Dig.  I  202;  Dec  Dig.  «=»74.) 

4.  Appeal  and  Kiuiob  ^761— Banra— Cita- 
Tion  OF  Authobitucs. 

In  briefing  eases  for  tbe  erasideraticm  of 
this  court,  counsel  ^ould  i^te  authorities  to 
support  their  contentitm,  and  a  brief  that  docs 
not  cite  antboritles  that  sustain  tin  argument 
set  out  tberein  is  generally  ot  Uttle  or  so  value 
or  assistance  to  the  court. 

[Ed.  Note.— F(H-  otber  cases,  see  Appeal  and 
Error,  Gent.  Dig.  1  3096;  Dec  Dig.  «=»761J 

OommlsslonerB'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Tulsa  County;  U 
M.  Foe»  Judga 

Action  by  Theodore  Cox  against  M.  EL 
Butts.  From  a  judgment  fiir  defendant  on 
two  of  the  four  counts  oC  plalntura  petltkm, 
plaintiff  brings  error.  Affirmed. 

H.  B.  Martin,  of  Tulsa,  Qiarles  H.  Bush,  of 
Xjlndsay,  Cal.,  and  Joo.  T.  Murry,  Jr.,  of 
Tulsa,  for  plaintiff  in  error.  Davidson  ft 
Wilitams,  of  Tulsa,  for  defendant  in  ^or. 

MATHHWS,  O.  The  parties  hereto  will  be 
designated  as  in  the  lower  court 

PlaintUTs  petitiMi  In  the  lower  court  coo- 
tained  four  counts,  each  complete  wtthln 
itself,  all  of  them  growing  out  of  and  con- 
nected with  the  same  subject-matter.  The 
trial  court  sustained  a  demurrer  to  the  second 
and  third  counts;  the  plaintiff  refused  to 
amend,  and  announced  that  he  would  stand 
upon  these  two  counts.  Thereupon  the  court 
entered  an  order  dismissing  the  two  counts, 
or  more  properly  the  two  causes  of  actlMt. 
Plaintiff  reserved  exceptions  and  has  brought 
the  matter  here  upon  appeal.  The  demurrer 
to  tbe  first  and  fourth  counts  was  orermled: 
and,  while  ttw  record  does  not  show.  It  la 
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pxwuined  that  the  caon  want  to  trial  on 
these  two  counts. 

{IJ.DpCendaiit  omtends  ^t  tbSa  appeal 
la  premature  and  should  he  dtsmiased.  iMlBt^ 
iQS  that  plaintiff-  should  hare  waited  the 
final  actlm  of  the  court  upon  the  other  two 
causes  of  action.  Bren  though,  as  In  this 
case,  all  the  causes  of  action  are  interwoven 
and  grew  out  of  the  same  transaction,  we  are 
tjt  the  (^nlon  that,  when  each  count  or  cause 
of  action  declares  upon  a  different  cause  of 
action,  and  the  pleadings  in  each  Is  com- 
plete within  Itself,  as  In  Qie  case  at  bar,  an 
appeal  will  He  upon  the  sustaining  of  a  de- 
murrer to  any  one  of  the  caaaes  of  action,  and 
trial  may  be  proceeded  with  upon  the  other 
counts  or  causes  of  action.  Hill  v.  Hill  et  al., 
180  Pac.  — ,  not  yet  offldally  reported. 

(2, 8]  Hie  pleadings  in  this  case  show  that 
<m  the'24th  of  February,  1911,  W.  B.  Ladnler 
owned  an  oU  lease  on  40  acres  of  land  In 
Greek  county,  and  on  that  date  assigned  to 
W,  B.  Broach  an  undivided  one-half  Interest 
in  said  lease.  The  terms  of  the  asslgnmeot 
and  Uie  consideration  therefor  was  that  he 
should  drill  a  well  thereon  as  soon  as  practic- 
ril)le.  It  was  further  provided  In  this  asrtgn- 
ment  that  If  the  first  well  should  produce 
as  much  as  150  barrels  of  oil  per  day,  Broach 
should  proceed  within  10  days  thereafter  to 
drill  a  second  well.  All  the  expraise  of  drill- 
ing, equipping,  and  operating  the  two  wells 
was  to  be  home  by  Broach  under  the  con- 
tract On  this  same  day,  February  24, 1911, 
Broach  assigned  to  plaintiff,  Oox,  the  undivid- 
ed one:half  interest  which  he  had  obtained 
from  Ladnler,  the  <9onsideration  for  this 
assignment  being  that  Broach  was  to  have 
an  undivided  one-el|^th  Intwest  in  the  whole 
lease,  and  that  be  was  to  be  carried  for  that 
one-^^th  interest  Oox,  and  he  was  to  be 
at  no  expense  whatever  in  the  drilling  of  the 
wells,  ete.  Oox  assumed  all  the  burdras  and 
obligations  of  the  asslgmnent  from  Ladnler 
to  Broach,  which  was,  Cox,  owning  three- 
el^tbs  Interest  in  the  lease,  was  to  bear  the 
entire  expense  of  drillli^,  equipping,  and 
(q;>»ating  the  two  oil  w^s.  On  Martdi  21, 
1911,  Cox  sold  and  assigned  to  defendant, 
Butts,  an  imdlvlded  one-eighth  interest  in 
said  lease,  and  now  Ladnler  owned  a  one- 
half  interest.  Broach  a  one^hth,  Cox  one- 
fourth,  and  Butts  one^lghth.  At  the  time 
of  the  assignment  of  Cox  to  Bntts  of  the  one- 
el^h  Interest,  two  instruments  were  ex- 
~  ecuted,  one  being  an  assignment  by  Cox  to 
-Butts  of  the  one-eighth  Interest  and  the 
■other  being  a  monorandum  of  a  contract  and 
agreement  between  Cox  and  Butts. 

The  controversy  betweoi  plaintiff,  Cox,  and 
defendant,  Butts,  from  whence  this  action 
arose,  was  this:  Plaintiff  contends  that 
Bntta  took  the  assignment  of  the  on&«lgh& 
interast  In  the  lease  burdened  with  me-fourth 
of  the  cost  of  drilling,  equipping,  and  operat- 
ing the  tmi'oil  welts,  while  Butts  contends 
that  he  was  (^ligated  to  pay  only  one-elglith 
of  the.-expenaet  as  he  owned  only  the  one-. 


•eighth  intmat  In  the  leasa  ■  In  arder  to  ar* 
rive  at  a  decision  on  this  p(^t  It  will  ba 
neoessaiK  to  examine  certain  clauses  in  the 
contracts  attached  to  plaintiff's  petition.  Th* 
assignment)  from  Oox,  to  Butts  cootalna  the 
following  clause: 

"TbiB  assignment  is  istended  to  coovey  and 
does  convey  unto  the  said  M.  H.  Butts,  his 
heirs  and  assigns,  an  uBdivided  one-eigtitli  {%) 
interest  in  tbe  worlting  interest  of  said  lease, 
wittiout  any  obligatioDs  on  tbe  part  of  tlie  said 
M.  H.  Butts,  to  the  said  W.  £.  Broach,  by 
virtue  of  said  contract  and  assigoinent  dated 
the  24th  day  ot  Pebmair,  1911."^ 

"This  assignment  is  and  shall  be  Unding  nptm 
tbe  parties  lieieto,  tbdr  heirs,  executors,  ad- 
ministrators and  assiens,  and  Is  made  subject 
to  tbe  terms  and  conditions  of  said  lease." 

In  the  cmtract  between  Cox  and  Butts,  the 
consideration  for  the  assignment  for  the  one- 
eighth  Interest  Is  stated  to  be  91,600  in  cash 
and  the  further  sum  ot  $1,000  upon  a  certain 
contingency,  whldi  is  not  necessary  to  set 
out  here. 

It  is  also  not  necessaiy  to  set  out  the  al- 
legations in  the  two  counts  of  the  petition  to 
which  the  demurrer  was  sustained,  as  the 
legal  proposition  Is  the  same  in  each.  Hain- 
tlfl  bases  his  oontenthm  that  Butts  was  6b- 
llgated  to  pay  one-fourth  of  the  expense  in 
the  enterprise  upon  the  clause  In  the  assign- 
ment of  Cox  to  Butts,  which  Is  as  follows: 

"Tfais  assiernment  is  and  shall  be  binding  up- 
on the  parties  hereto  *  *  •  ^od  is  made 
subject  to  the  terms  and  conditions  of  said 
lease." 

From  the  previous  wording  of  tfais  assign- 
ment it  will  be  conceded  that  the  "lease"  here 
referred  to  is  meant  the  lease  from  Ladnler 
to  Broacb.  And  so  the  question  squarely 
arises,  Did  ButtB,  In  accepting  an  assignment 
of  an  eighth  Interest  in  this  leas^  subject  to 
the  terms  and  conditions  of  the  lease  from 
Ladnler  to  Broach,  thereby  become  obligated 
to  liear  the  bord«i  of  develc^ng  the  lease  for 
oO  in  double  proportion  to  the  interest  con- 
veyed to  him?  In  other  words,  the  Interest  in 
the  lease  assigned  by  Ladnler  to  Broa<;h  car- 
ried a  double  burden ;  for  a  <me-half  interest 
he  assumed  the  whole  burdm  of  development 
So  if  Bntts,  In  takii^  the  assignment  from 
Cox,  placed  himself  In  Cox's  shoes,  he  became 
obligated  to  pay  one-fourth  of  the  develop- 
ment expenses,  ^e  answer  turns  upon  the 
construction  to  be  given  to  the  words  "sub- 
ject to,"  as  used  by  the  parties  hereto  in 
the  assignment  from  Cox  to  Butts.  We  find 
an  almost  analogous  case  in  Consolidated 
Coal  Ca  v.  Peers,  160  lU.  861,  46  N.  R  U0&, 
88  L  R.  A.  624,  the  facts  bding  slmUar  with 
those  in  the  Instant  case,  and  the  court  there 
says: 

"Sabject  to"  as  used  in  an  asaiimment  of  a 
lease  subject  to  tbe  agreemmts  therein  men- 
tioned to  be  performed  by  the  said  lessee,  are 
words  of  onalificationB,  and  not  of  contract, 
end  hence  the  aBsignee  does  not,  by  such  agree- 
ment become  liable  on  the  covenaQt  to  pay  rent 
accruing  after  be  has  assigned  over. 

Bredell  v.  Pair  Grounds  Real  Estate  Co., 
95  Mo.  App.  676,  69  S.  W.  63S,  Is  a  case  where 
on  assignment  of  renta  was  liaade  to  a  credl- 
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tor  "subject  to"  ft  prior  deed  of  trast,  and 
It  WHB  Viere  held  that  ibe  words  "subject  to" 
meant  charged  with.  We  find  these  words 
"subject  to"  used  very  often  In  the  convey- 
ance of  property  subject  to  an  existing  mort- 
gage against  the  property,  and  it  has  been 
almost  Invariably  held  that  a  peraon  taking 
such  property  subject  to  a  mortgage  thereon 
does  not  personally  obligate  himself  to  pay 
the  mortgage  debt  The  acceptance  of  a  deed 
subject  to  a  specified  mortgage  does  not  im- 
ply a  promise  on  the  part  of  the  grantee  to 
pay  the  mortgage.  Patton  t.  Adkios,  42  Ark. 
197.  Where  a  deed  declares  that  the  grantee 
takes  the  land  "subject  to  the  mortgage," 
such  phrase  does  not  carry  with  it  an  assump- 
tion of  the  debt.  Commercial  Bank  v.  Bed- 
field,  122  Cal.  405,  65  Pac  160,  772.  In  Way 
V.  Koth,  58  111.  App.  198,  It  is  held  that  a  con- 
veyance of  land  by  A.  to  B.,  on  which  O. 
holds  a  mortgage,  the  conveyance  stating 
therein  that  the  deed  was  subject  to  C.'s 
mortgage,  does  not  render  B.  personally 
liable  to  O.  for  the  mortgage  debt  A  trans- 
fer of  property  of  a  firm  subject  to  Its  debts 
does  not  necessarily  Impart  an  agreement  to 
assume  and  pay  the  debts.  King  v.  Isreal,  19 
JIIsc.  Rep.  159,  43  N.  T.  Supp.  306. 

From  a  consideration  of  these  cases  as 
applied  to  the  propostlon  at  hand.  It  Is  plain 
that  when  Butts  accepted  an  assignment  of 
the  one-elgbth  int»e9t  In  the  lease  subject 
to  the  terms  and  conditions  of  the  lease 
from  Ladnier  to  Broach,  be  did  not  enter 
into  a  personal  obligation  to  fulfill  any  of  the 
terms  of  the  Ladnier-Broach  leasft  Ladnier 
could  not  legally  hcSA  him  personally  liable 
to  carry  out  the  terms  of  the  contract  In 
other  words,  there  was  no  personal  con- 
tractual relation  or  obligati(w  existing  be- 
tween Lednler  and  Butts.  He  simply  took  a 
one-eighth  Interest  assigned  to  him  by  Oox, 
charged  with  the  burden  placed  upon  it  by 
the  terms  of  the  Ladnier-Broach  lease,  and 
in  a  proper  legal  proceeding  Ladnier  could 
have  had  this  interest  applied  to  the  carrying 
out  of  the  lease  contract  with  Broach,  but 
he  could  not  hold  Butts  personally  therefor, 
and  that  is  the  test  in  this  ease  as  we  see  it 
If  Butts  is  personally  obligated,  thm  he 
stands  charged  with  the  payment  of  one- 
fourth  of  the  expenses  of  drilling,  equipping, 
and  operating  the  well  as  plaintiff  contends, 
but  If  he  is  not  personally  obligated  to  Lad- 
nieT,  then  he  can  be  held  for  the  paymrat  of 
only  one-elgbth  at  such  expenses,  as  be  only 
owned  that  Interest  in  the  lease. 

It  will  hare  some  bearing  on  the  subject 
under  discussion  to  compare  the  language 
used  In  the  assignment  of  the  lease  from 
Broach  to  Cox  with  that  used  in  the  assign- 
ment of  Cox  to  Butte.  In  the  assignment  of 
Broach  to  Oox  the  following  language  is  used: 

"And  the  said  Theodore  Cox  hereby  assnmM 
the  contract  agreed  upon  by  W.  B.  Broadi  and 
the  owners  of  aaid  least  and  agrees  and  obli- 
gates himself  to  carry  the  same  out  according 
to  true  intent  and  meaoing  thereof,  and  to  pay 
all  expeaaes  in  rtferenee  tneieto," 


Note  the  certain,  definite,  and  expMdt  lan- 
guage there  used  to  that  used  In  tlM  Ocn- 
Botts  assignment,  wherein  appears  the  fol- 
lowing: 

"This  assignment  *  *  •  is  made  subject 
to  the  teiXDs  and  eooAtions  of  said  lease." 

In  tbe  purchase  of  pr<v>erty  incambered  bf 
mortgage,  where  the  purchaser  assumes  the 
payment  of  the  mortgage,  the  instrument  of 
transfer  generally  notea  that  the  pmsbaast 
assumes  the  payment  of  tlie  nunrtgage.  la 
cases  where  the  purchaser  assumes  to  do 
something  which  the  seller  has  obligated  him- 
self to  another  to  do,  the  Instnimait  of 
transfer  generally  contains  the  clause  that 
the  purchaser  "tieret^  obUgatea  iitmytif  and 
promises,"  etc 

It  is  also  significant  that  the  ccHuAdsraUoa 
stated  in  the  assignment  ot  Broodi  to  <3ok 
is  $1,  while  thei  consIderatUm  ateted  in  the 
assignment  ot  Cox  to  Bntta  Is  a  cash  con- 
sideration of  $1,500  and  to  be  paid 
upon  a  contlngoKV'  While  It  la  not  con- 
trolling,  yet  some  weight  should  be  glren  to 
the  Inference  that  a  consideration  of  fl  imp 
porta  some  further  consideration*  while  a 
conaiderBaon  of  fl,SOO  does  not 

For  the  foregodng  reasons  we  hold  that 
there  was  no  personal  obligation  placed  upon 
Butte  Ini  the  aaslgnnient  to  h^iff,  or  in  tho 
contract  agreonait  betweoi  him  and  Go^ 
whereby  be  became  Uablo  pexwxiaUy  tor  any 
more  than  oue-elgbtti  of  the  expenae  in- 
curred in  deveUvment  of  the  oU  laase.  Tb» 
actual  Intoit  between  Cox  and  Butta  mli^ 
In  Hctt  have  been  as  lAalntlfl  cratmida,  but 
we  cannot  look  further  than  the  wording 
of  the  contract  Itself.  It  is  the  duly  of  one 
party  who  Intends  to  bind  another  to  do  a 
certain  thing  by  covenant  in  any  writtoi  in- 
stmnent  to  word  the  contract  ]tj  the  use  of 
distinct  and  Intelligible  terms,  so  that  then 
can  be  no  mistmderstandlng  and  not  call  i^on 
the  courte  to  Infer  that  the  contract  was 
intoided  to  be  a  certain  way,  whidi  was 
probably  underatood  by  one  paiiv  In  a  aenae 
diflesent  from  that  sought  to  be  ascribed  by 
the  other. 

[4]  The  attorneys  In  this  caee^  both  fbr  the 
plaintiff  and  defendant,  have  filed  brief* 
ber^,  but  neither  of  these  brlefa  cwtain  the 
dtatlMi  of  a  sln^e  authority,  but  both  sldefl 
have  rested  their  ease  by  a  statoment  of  what 
the  law  la.  If  this  la  ai?  far  aa  tb«y  Intend 
to  go  In  their  briefo,  then  it  is  unnecessary  to 
file  briefs  at  all,  because  this  court  will  al- 
ways know,  Just  as  soco  as  we  learn  wtal^ 
side  of  the  l^sal  questton  they  are  on,  what, 
at  least,  they  think  the  law  le»  and  It  la 
unnecessary  to  file  brlefB  to  wprlae  the  court 
of  that  fact  In  <wder  for  a  briet  to  be  of 
aid  to  the  court  thm  stuwld  be  contained 
therein  a  dtoUon  ot  authoritlee  r^ed  uma 
to  BUstalD  their  contention. 

OSw  Judgment  la  affirmed  with  oost& 

PBB.  OUKIAM.  Adopted  in  wholes 
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SPRINGFIELD  et  aL      THOMPSON  «t  aL 
(No.  8227.) 

(Sivrenw  Oeatt  of  OUahoma.   Jmu  8,  1916.) 

(S^Wau*  hp  tJis  Oomrt,) 

1.  Appeal  and  Ebxob  «=s>566--CAaB-MADB— 
DmoSBAL— Necesbaby  Fabtieb. 

Where  a  joint  judgment  has  been  rendered 
acaiost  three  defendants,  and  the  eaw'inade  is 
not  Rerred  within  15  days,  and  an  order  it  made 
on  behalf  of  two  of  tud  defendants  extending 
the  time  for  making  and  serving  case-made, 
and  such  case-made  is  not  served  upon  the  third 
defendant.  Dor  the  service  thereof  waived, 
amendments  suggested,  or  appearaoce  entered  at 
the  signing  and  settling  of  tae  case,  bj  laid  oth- 
er defendant,  the  appeal  will  be  d^OTilssfd  for 
want  of  necessary  parties, 

[Ed.  Note.— For  other  cases,  see  AppeiU  and 
Error,  Gent  Dig.  If  200^-^10,  2eSl;  Dec 
Dig.  «=s>e66.] 

2.  APPEAI.  AND   EbBOB  «=>565— FiJLtlBB  TO 

Sebvs  Oasb-Made— Gubb  or  Ebbob. 

Naming  said  defendant  as  a  defendant  In 
error  in  the  petition  in  error,  and  tlie  issuance 
and  service  upon  her  of  a  summons  in  error,  does 
not  serve  to  cure  the  failure  to  serve  the  case- 
made  on  socb  defendant. 

l£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2607-2010,  2064;  Dec.  Dig. 
^565.} 

Sfrror'  f rom  District  Court,  Hills  Coanty; 
O.  A.  Brown,  Judge. 

Action  by  Edward  H.  l^iominoii  against 
W.  H.  Springfield  and  others.  Jadgment  for 
plalotUDB,  and  certain  detendants  bring  a- 
TOT.  Dlamlsmd. 

C.  B.  Warren,  of  Gage,  and  W.  O.  Crom- 
well, ct  Enid,  for  plaintiCCB  In  error.  C.  B. 
Leedy,  of  Arnett,  for  defendant  in  error  Ed- 
ward H.  Thompson. 

SHARP,  J.  Tbla  appeal  Is  prosecnted  from 
tbe  judgment  of  tbe  district  court  In  Ulvot  of 
defendant  In  error  Edward  H.  ThompMm 
against  plaintiffs  in  error  W.  H.  Springfield 
and  Jcdm  B.  Thompson  and  def^dont  in  er- 
ror Amanda  J.  Hankins.  The  last  three 
named  portieB  were  defendants  in  the  trial 
court  Tbe  decree  was  for  tlie  cancellation 
and  amralmeat  of  certain  deeds  of  convey- 
ance made  In  fraud  of  tbe  rights  of  the  plaln- 
tifr  Edward  H.  Tliompson,  and  one  of  which 
deeds  was  executed  by  the  defendant  W.  H. 
Springfield  to  his  codefendant,  Amanda  J. 
Hankins.  Motion  for  a  new  trial  was  filed 
by  defendants  John  R.  Thompson  and  W.  H. 
^nrii^fleld,  which  motion  was  on  October  7, 
1913,  overruled,  and  to  which  said  last-named 
defendants  excepted.  The  defendants  were 
then  given  90  days  from  date  thereof  In 
which  to  make  and  serve  case-made  for  ap- 
peal. Thereafter  defendants  Springfield  and 
Thomp&on  obtained  an  order  extending  the 
time  in  which  to  make  and  serve  a  case. 
On  February  28,  1914,  the  case-made  was 
served  upon  A.  Ai^leget,  attorney  for 
plaintiff  Edward  H.  Thompson,  but  was  nev- 
er served  upon  the  defendant  Amanda  3. 
Hankins.  It  Is  said,  however,      tbe  {dain- 


tub  In  error,  In  their  answer  to  tbe  motion 
to  dismiss  the  appeal,  that  S.  A.  Miller  and 
A.  M.  Appleget  were  also  attoroeys  for 
Amanda  3.  Hankins.  The  latta;,  though  dnly 
served  with  summons,  made  no  aK>earance 
in  the  lower  court,  and  at  the  trial  she  was 
adjudged  in  default  That  she  may  have 
consulted  with  either  of  tbe  attorneys  named 
Is  of  no  consequence,  for  It  does  not  appear 
from  tbe  record  before  us  that  they  were  her 
attorneys  of  record.  But  ever  were  our  con- 
clusions in  this  respect  wrong,  it  would  not 
benefit  plaintiffs  in  error,  as  we  shall  see. 
The  notice  accompanying  the  case-made  Is 
addressed: 

"To  the  Above-Named  Edward  (or  El)  H. 
Thompson,  and  to  His  Attorneys  of  Becnd,  A. 
M.  Appleget,  S.  W.  MiUer." 

And  the  acceptance  vbldi  fcrilowa  tbm  no- 
tice reads: 

"I,  the  undersimed  attorney  of  record  for  the 
plaintiff,  E.  H.  Thompson,  hereby  accept  and 
aclcnowledge  due,  1^1,  and  timely  service  of 
tbe  above  and  foregoing  case-made  on  me  this 
2Sth  day  of  February,  1014,  for  and  in  behalf 
of  said  plaintiff,  E.  H.  ISuNnpson." 

And  it  is  signed: 

"S.  A.  UiUer  and  A.  M.  Appl<»et. 

"Attorneys  for  Pfaintlff.'' 

While  the  record  falls  to  show  that  either 
Miller  or  Appleget  were  attorneys  of  record 
for  Amanda  J.  Hankins,  yet,  though  they 
were,  the  case-made  was  accepted  by  them  In 
behalf  of  E.  H.  ThompscHi  alone.  No  other 
reasonable  construction  can  be  placed  on  the 
language  of  the  acceptance.  Not  only  Is  this 
true,  but  In  the  snbeequent  notice  of  settle- 
ment of  case-made,  served  upon  Appleget  and 
Miller,  tbe  title  to  tbe  case  Is  "W.  H.  Spring- 
field et  aL  V.  Edward  H.  Thompson,"  and  Is 
directed  to  tbe  "attorneys  for  said  defend- 
ant In  error." 

[1]  Obviously,  therefore,  the  case-made  was 
never  served  as  required  by  statute.  No  ef- 
fort was  made  by  Amanda  J.  Hankins  to  ob- 
tain a  new  trial,  nor  has  she  sought  in  any 
manner  to  vacate  said  judgment  lo  the  trial 
court,  or  to  reverse  such  Judgment  in  this 
court  The  case-made  prepared  by  her  co- 
defendants  not  having  been  served  upon  her, 
nor  the  service  thereof  waived,  or  amend- 
ments suggested,  or  an  appearance  entered 
by  her  at  tbe  time  of  the  settlem^t  of  tbe 
case-made,  the  appeal  must  be  dismissed. 
Humphrey  et  al.  v.  Hunt,  9  OkL  196,  59  Pac 
971 ;  Thompson  et  al.  v.  Fulton,  2&  Okl.  700, 
119  Pac.  244;  Kansas  City,  M.  &  O.  B.  Co. 
V.  Williams,  83  Okl.  202,  124  Pac.  68;  May 
et  al.  V.  ntzpatrick  et  aL,  3S  Okl.  46,  127 
Pac  702;  Crow  v.  Hardrldge,  43  OkL  463, 
143  Pac  183 ;  Bowles  et  aL  v.  Oooney  et  aL, 
146  Pac  221. 

[2]  Not  does  the  fact  that  a  summons  In 
error  was  subsequently  served  upon  said 
Amanda  J.  Hanldns  serve  to  give  this  court 
jurisdiction  to  review  tbe  judgment  against 
her,  for  she  was  entitled  to  notice  both  of 
the  time  and  place  of  the  settlement  of  the 
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Americttn  Vat  Bank  t.  UnolTpe  Oo^ 
n  OkL  689,  122  Pac.  607. 

For  the  reason  stated,  the  prooeedin^  in 
enor  are  dismissed.  All  tbe  Justices  Cfmcnir, 
except  BROWN.  J.,  not  participating. 


PARK  CITY  V.  DANIELS.  (No.  2758.) 
(Supreme  ComH  o£  Utah.    Aug.  4,  1915.) 

1.  Licenses  ^=97— CoNSTrrcTioKALixr  of  Ob- 

DtNANCB — T.'nIFOEUITT. 

A  city  ordinance,  requiring  by  sabdivision 
.  "a"  a  license  fee  of  $100  per  year,  payable  in 
advance,  to  peddle  or  take  orders  for  any  fresh 
zueat  or  any  goods,  wares,  or  merchandise  of  a 
general  character,  or  for  teas,  colTees,  spices,  ex- 
tracts, clothing,  dresses,  knit  goods,  or  under- 
wear, by  subdivision '"b"  a  fee  of  $7.50  per  quar- 
ter for  peddling  or  taking  orders  for  any  or  all 
kinds  of  fruit,  vegetaUes,  farm  or  dairy  prod- 
ucts, fish  or  poultry,  and  by  subdiTision  'V*  a 
license  fee  of  $7  per  quarter  or  $3  per  montti 
for  taking  orders  for  any  literature,  music,  or 
unatl  articles  for  household  use  or  ornament 
manufactured  by  the  peddler,  is  in  violation  of 
Oomp.  Laws  1907,  §  206,  subd.  87,  providing  that 
all  license  fees  and  taxes  shall  be  uniform  in 
respect  to  the  class  upon  which  they  are  imposed, 
as  discriminating  against  those  who  may  peddle 
or  solicit  any  of  the  articles  mentioned  in  snb- 
dlvision  "a"  and  in  favor  of  those  peddling  ar- 
ticles mentioned  in  the  other  two  sabdiTistons 
of  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  licenses, 
QeDU  Dig.  §S  7-15,  19;  Dec  Dig.  «=97.1 

2.  laCENSES  <a»7— CONBTITUTIOWAMTT  OV  OB- 
DINANOE— UNIPOBMITT. 

A  city  ordinance,  requiring  a  license  fee 
for  peddling  or  seliine  certain  provisions,  articles 
of  general  merchandise,  and  articles  for  bonse- 
bold  use,  violates  Comp.  Laws  1907,  S  206.  subd. 
87,  requiring  all  sucb  fees  to  be  uniform  in  re- 
spect to  the  class  upon  which  they  are  imposed, 
in  discriminating  in  favor  of  the  local  merchants 
of  tlie  city  engaged  in  selling  the  same  articles. 

[Ed.  Note, — For  other  cases,  see  Licenses, 
Oeat.  Dig.  S§  7-15, 19 ;  Dec.  Dig.  «=»7.] 

Z.  Licenses  «=>7— CJonstiiutionaijty  of  Ob- 
din  an  ce—Unifobmity. 

'While  city  authorities  may  impose  license 
and  occupation  taxes,  and  may  make  reasonable 
classifications  for  such  purpose,  such  fees  and 
taxes  must,  under  the  express  terms  of  Comp. 
Laws  1907.  $  206,  subd.  87,  be  uniform  in  re- 
spect to  the  class  upon  which  they  are  imposed.^ 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  SS  7-15,  19;  Dec.  Dig.  <g=37.] 

4.  Licenses  <8=>7— Oonstwdtionalitt  of  Ob- 

DINANCE  —  UnIFOBMITY  —  UnCEBIAINTY  OF 

Tebus. 

A  city  ordinance,  requiring  a  $100  license 
fee  for  peddling  "wares  and  merchandise  of  a 
general  diaracter"  and  a  fee  of  $7  a  quarter  for 
peddling  "small  articles  for  household  use,"  is 
discriminatory  because  of  the  uncertainty  of  its 
terms,  since  the  same  articles  might  be  construed 


>  Salt  Lake  Citj  v.  Chrletensen  Co.,  34  Ctab,  38, 
16  Pac.  S23.  17  U  a.  A.  (N.  8.).  898 ;  8tat«  T.  Barer, 
U  Utalv  As,  97  Pac.  1%  IS  U  R.  A.  (N.  S.)  SOT; 
Bait  LAe  Ci^      Utah  L.  A  ftj.  Co.,  142  Pac.  im. 


to  be  included  within  the  ordinance  by  one  oonrt 
or  jury  and  to  be  eroded  by  anolSier. 

[Ed.  Note.— For  oflier  cases,  see  Licenses. 
Cent.  Dig.  11  7-15. 19;  Dec.  Dif.  )^7.3 

Appeal  from  District  Court.  Summit  Coun- 
ty; P.  C.  Loofbourow,  Judg«. 

Clifford  "Daniels  was  convicted  tn  Justice 
court  of  peddling  without  having  obtained 
a  license,  contrary  to  an  ordinance  of  Park 
City.  From  a  judgment  of  conviction  en- 
tered on  appeal  to  the  district  court,  he  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Stockman  &  Smith,  of  Salt  Lake  Cltj-.  for 
appellant  Erans.  Evans  &  FoUand,  of  Salt 
Lake  City,  for  resixindent 

FBICK,  J.  The  defeudaDt  Daniels,  here- 
inafter called,  "appelluat,"  in  May,  1913,  was 
charged  In  tbe  Justice  ooort  of  Park  City, 
Summit  CDuntr,  Utah,  with  baving,  within 
the  corporate  limits  ot  said  dty,  "wUlfuUy 
and  unlawfully  engaged  In  the  business  or 
occupetiim  of  selling,  offering  for  sale,  so- 
liciting and  taking  orders  for  goods,  wares 
and  merchandise,  teas,  coffees,  spices  and  ex- 
tracts without  first  having  taken  out  and  ob- 
tained a  license,"  contrary  to  the  ordinances 
of  said  city.  The  particular  sections  of  tbe 
ordinance  relied  on  were  pleaded.  The  ap- 
pellant was  convicted  in  tbe  Justice  court 
and  appealed  from  that  Judgment  to  the  dis- 
trict court  of  Summit  county,  where  be  was 
again  convicted.  He  appeals  to  this  court 
under  article  8.  {  9.  of  our  Constitution, 
which  permits  an  appeal  to  this  court  from 
Judgments  rendered  in  Justice  courts  only 
when  "the  validity  or  constitutionality  of  a 
statute"  is  assailed.  Tbla  court  has  b^, 
however,  that  the  term  "statute"  Indndes 
municipal  ordinances.  Tbe  only  question  we 
can  consider,  therefore,  is  the  validity  of  the 
ordinance  in  question. 

One  ground  npon  wblcb  tbe  ordinance  Is 
assailed  Is  that  It  la  discriminatory;  that  la, 
that  It  does  not  affect  all  ot  the  same  class 
alike.  Tbe  particular  part  of  tbe  ordinance 
In  ctnestlou  reads  as  follows: 

"Licenses  to  peddle,  sell,  offer  for  sale,  barter 
or  exchange,  to  canvass,  solicit  or  take  otdera  for 
any  goods,  wares  or  merchandise,  garden,  farm 
ur  dairy  produce,  fruit,  eggs,  poultry,  fish  or 
game,  at  retail,  may  be  issued  upon  payment  in 
advance  of  the  following  sums:  (a)  To  peddle, 
sell,  offer  for  sale,  barter  or  exchange,  to  can- 
vass or  solicit,  or  to  take  orders  for  any  fresh 
meat,  or  any  goods,  wares  or  merchandise,  of  a 
general  character,  or  for  teas,  coffees,  apices,  ex- 
tracts, dothing,  dresses,  knit  goods  or  under- 
wear, either  with  a  team  or  on  foot,  one  hun- 
dred dollars  per  year,  (b)  To  peddle,  sell,  offer 
for  sale,  barter  or  exchange,  or  to  canvass,  so- 
licit or  take  orders  for  any  or  all  kinds  of  nnit, 
v^tatdes,  farm  or  dairy  products,  fish  or  pool- 
try,  without  or  with  a  team  or  vehicle  to  deliver 
the  same,  seven  doLlara  and  Sfty  cents  per  quar- 
ter, (c)  To  peddle,  sell,  offer  for  sale,  barter  or 
exdiange,  or  to  canvass,  solicit  or  take  orders  for 
any  literature,  nuisle,  small  articles  tar  tumse- 
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hold  use  or  OTnament,  manufactured  in  whole  or 
in  part  by  tbe  person  ao  peddUog,  selling,  offer- 
ing for  sale  or  soliciting- or  taking  orders  for 
such  article,  seven  doUan  per  quarter  or  jUiree 

dollars  per  month." 

Appellant  was  convicted  of  baving  violated 
the  pi-oTisions  of  the  ordioaDce  conlalned  In 
the  subdivision  marked  "a."  There  are  also 
taxes  imposed  on  otlier  occupations  and  busi- 
ness as  follows:  On  all  stocks  of  merchan- 
dise of  $20,000  or  over  there  was  a  quarter- 
ly tax  of  isi);  on  stocks  of  merchandise 
of  tbe  value  of  $6,000  and  under  $20,000, 
$15;  on  aU  stocks  of  merchandise  of  the 
value  of  f 1.000  and  .less  than  $5,000,  $7.50; 
and  upon  .all  stoctis  of  merchandise  of  leas 
than  $1,000,  $4,  payable  quarterly.  There 
were  also  license  taxes  imposed  on  othei* 
occupations,  bat  those  are  not  material  here. 

[1]  It  will  be  observed  that  subdivision 
"a,"  under  which  appellant  was  convicted. 
Includes  all  who  sell,  offer  fbr  sale,  or  take 
orders  for  "fresh  meat,  or  any  goods,  ware^ 
or  merchandise  of  a  general  character,  or  for 
teas,  coffees,  splcea,  extracts,  clothing,  dress- 
es, knit  goods  or  underwear,  either  with  a 
team  or  on  foot"  These  are  taxed  at  the 
rate  of  $100  a  year  payable  in  advance.  It 
will  also  be  noticed  that  each  and  every  one 
of  the  foregoing  articles  are  not  only  perfect- 
ly harmless,  but  are  such  as  are  used  In  all 
households,  and  therefore  cannot  require 
-special  police  protection  or  regulation.  The 
same  may  be  said  with  regard  to  the  articles 
mentioned  In  subdivisions  "b"  and  "c,"  with 
the  exception,  perhaps,  that  the  articles  men- 
tioned In  those  two  subdivisions,  or  at  least 
some  of  them,  are  not  In  such  constant  de- 
mand or  use  as  are  those  In  subdivision  "a." 
There  is,  however,  no  apparent  reason  why 
a  person  should  be  required  to  pay  $100  a 
year  In  advance  for  the  right  to  sell  or  so- 
licit orders  for  "fresh  meat,"  while  he  may 
sell  ail  kinds  of  fish,  poultry,  and  farm  and 
dairy  products  for  $7.50  a  quarter  payable 
quarterly,  ^galn,  why  should  one  persou  be 
required  to  pay  $100  a  year  In  advance  for 
selling  tea  and  coffee,  while  he  may  sell  any 
one  or  all  of  the  other  tilings  enumerated  In 
subdivision  "b"  by  paying  $7.50  four  times 
a  year?  Is  it  not  manifest  that  all  those 
who  may  sell,  offer  for  sale  or  solicit  orders, 
etc.,  whether  for  the  articles  enumerated  In 
subdivision  "a"  or  any  of  them  or  those 
mentioned  in  the  other  subdivisions,  are  all 
engaged  in  the-  same  occupation  or  calling, 
namely,  selling  or  soliciting  orders  for  tbe 
sale  of  articles  of  ordinary  mMChandise? 
Is  It  not  equally  manifest  that  a  person  ipay, 
with  his  team  and  wagon,  sell  and  deliver 
quite  aa  much  In  any  given  time  of  the  ar- 
ticles enumerated  in  subdivision  "V  as  he 
can  of  tbose  mentioned  in  subdivision  "a"? 
Whether  tlkat  be  so  or  not,  however,  are  they 
not  all  engaged  In  peddling  or  la  attempting 
to  sell,  or  in  selling  or  in  taking  orders  for 
the  sale  of  ordinary  articles  of  merchandise 
or  bons^old  goods?  Agabif  Is  It  not  patent 


to  all  that  there  Is  a  deu-  dlserlmAnation 
against  those  who  may  solicit  or  sell  any  of 
the  articles  mentioned  in  subdivision  "a" 
and  in  favor  of  those  who  may  soUtdt  orders 
fbr  or  sell  any  of  tlie  articles  enumerated  In 
the  other  two  subdiTl8i<H)a  of  the  ordinance 
in  question? 

[2]  Moreover,  does  it  r^ulre  any  argu- 
ment to  show  that  the  discrimination  Is  also 
in  favor  of  the  local  merchants  in  Park  City 
who  thus  practically  escape  from  all  compe- 
tition from  that  source?  Further,  can  it  rea- 
sonably be  contended  that  the  difference  in 
the  tax  twtween  subdivision  "a"  and  the  oth- 
er two  subdivisions,  "b"  and  "c,"  is  a  fair 
and  reasonable,  one?  Why  demand  the 
whole  $100  under  subdlvL^on  "a"  In  advance, 
while  under  the  other  two  subdlTlslons  the 
tax  is  made  payable  quarterly  only?  Can  it 
be  tor  any  other  purpose  than  to  prohibit 
the  sale  of  all  the  articles  mentioned  In  sab- 
divLslon  "a"  and  to  perndt  the  sale  of  those 
mentioned  in  the  other  two  subdivisions? 
Would  not  the  enforcement  of  subdivision 
"a"  have  that  effect?  Indeed,  coald  it  have 
any  other? 

[S]  While  the  dty  autboritleB  of  tbe  cities 
of  this  stats  may  Impose  license  or  occupa- 
tion taxes,  snd  for  that  purpose  may  make 
reasonable  dassiflcations,  yet  Uie  statute  con- 
ferring the  power  (Comp.  Lews  1907,  $  206, 
subd.  87)  In  express  terms  also  provides  the 
manner  of  the  Imposition  of  such  taxes  in 
tbe  following  words: 

"All  such  license  fees  and  taxes  shall  be  pni- 
form  in  respect  to  the  class  upon  which  they  are 
imposed." 

The  very  statute,  therefore,  which  grants 
tbe  power,  also  Imposes  the  condition  of  uni- 
formity. In  Salt  Lake  City  v.  Chrlstensen 
Co..  34  Utah.  38.  85  Fac.  523,  17  U  R.  A. 
(N.  888,  we  held  that  it  is  proper  to  class- 
ify stocks  of  mercluindise  or  occupations  for 
the  purpose  of  arriving  at  uniformity.  In 
State  T.  Bayer,  34  Utah,  page  266,  97  Pac. 
129,  19  L.  B.  A.  (N.  S.)  207.  In  referring,  to 
statutes  Imposing  such  taxes,  Mr.  Justice 
Stranp  said: 

"It  is  essential,  however,  to  the  constitutional- 
ity of  such  statutes,  that  the  tax  apply  equally 
to  all  persona  of  a  given  class  and  is  oniform 
and  equal." 

We  enforced  that  rule  In  Salt  Lake  City  v. 
Utah  L  &  Ry.  Co.,  142  Paa  1067,  where  we 
held  a  certain  ordinance  Invalid  because  It 
was  discriminatory.  The  rule  adopted  by 
this  court  Is  the  rule  that  Is  generally  en- 
forced by  the  courts  of  lost  resort.  In  2 
McQuillan,  Mun.  Corps,  g  738,  the  author 
states  the  law  upon  this  subject  thus: 

"The  diacriminatioBs  which  are  open  to  objec- 
tion (lack  of  uniformity)  are  those  where  per- 
sons engaged  in  the  same  business  are  subject  to 
diSEerent  restrictions,  or  are  held  entitled  to  dif- 
ferent privileges  under  the  same  conditions." 

In  Gray's  Limitations  of  Taxing  Power.  { 
1441,  many  concrete  Instances  are  given 
where  statutes  and  ordinances  have  been 
beid  dlscrlmlnatoir  and  Told.   Tbe  follow- 
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lug.  amoDS  a  large  nnmber  of  cases  tbat 
might  be  cited,  hold  that  ordinances  similar 
to  the  one  In  question  here  are  discrimina- 
tory and  Toid:  State  v,  Wright,  63  Or.  344, 
100  Pac.  206,  21  L.  R.  A.  (N.  S.)  349;  State 
T.  Parr,  109  Minn.  147,  123  N.  W.  408,  134 
Am.  St  Rep.  759 ;  Slclllano  v.  Neptune  Town- 
ship, 83  N.  J.  Law,  158,  83  Atl.  865.  A  mere 
cursory  reading  of  the  foregolug  cases  will 
show  that  the  discrimination  of  the  ordi- 
nance in  question  la  more  pronounced  than 
was  the  case  In  any  of  the  cases  (dted. 

[4]  Again,  an  examination  of  the  language 
In  subdivision  "a,"  as  well  as  In  the  other 
two  subdivisions,  shows  that  It  Is  very  loose 
and  uncertain.  "Wares  and  merchandise  of 
a  general  character"  may  be  expanded  or  re- 
stricted almost  at  pleasure.  One  court  or 
Jury  might  Include,  while  another  might  ex- 
clude, the  same  article  or  any  number  of  ar- 
ticles. Again,  what  Is  meant  by  "small  ar- 
ticles for  household  use"  Is  quite  Indefinite. 
The  same  articles  might  therefore  be  Includ- 
ed in  one  case  and  excluded  la  another, 
which,  In  and  of  Itself,  might  tend  to  bring 
about  discrimination  and  Inequality  to  a  cer- 
tain extent. 

The  ordinance  is  also  assailed  upon  the 
ground  that  It  interferes  with  Interstate 
commerce.*  That  question  Is,  however,  not 
properly  before  us  in  view  of  the  condition 
of  the  record,  and  hence  we  express  no  opin- 
ion upon  It. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded  to  the 
district  court  of  Summit  county,  with  direc- 
tions to  grant  a  new  trial  and  to  dispose  of 
the  case  in  accordance  with  the  views  here- 
in expressed ;  appellant  to  recover  costB. 

STBAUP,  a  J.,  and  McGABTY*  concur. 


J.  B.  BDQAB  GRAIN  CO.  t.  EOLP  et  aL 

(No.  4S4S.> 

(Supreme  Ooart      OIclahtMna.   June  8^  1916^) 

fSvltohut  fitf  the  Court.) 

Afpbai.  and  EftBOB  «=al001— Review— Find- 
ings BT  COUET. 

Where  a  case  ia  tried  to  the  court  without 
a  jury,  a  general  finding  in  favor  of  me  of  the 

Sarties  will  be  given  the  same  weight  as  a  ver^ 
let  of  a  jury,  and  If  there  is  evidence  reason- 
ably tending  to  support  the  same,  it  will  oot  be 
disturbed  upon  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor,  Cent.  Dig.  H  9»22,  8928-3904;  Dec. 
Dig.  «=>1001.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  County  Court,  Oklahoma  Coun- 
ty; John  W.  Hayson,  Judge. 

Action  by  B.  R.  Kolp  and  another,  aa  co- 
partners doing  business  under  the  name  and 
style  of  B.  R,  &  O.  D.  Kolp,  against  the  J.  B. 
Edgar  Grain  Company.  Judgment  for  the 
plaintiff  In  the  county  court  on  appeal  frMn 


a  JnMlce  of  Oie  peace,  and  deCendant  brings 
error.  Affirmed. 

O.  I*.  Price  and  Welty  ft  CaudiU,  aU  of 
Oklahoma  City,  for  plaintiff  In  error.  Oliver 
O.  Black,  of  OUaboma  City,  for  defendants 
In  error. 

BLEAKMORE,  G.  This  action  was  com- 
menced In  a  justice  court  la  Oiilahoma  City 
by  the  defendants  In  error,  as  plaintiffs, 
against  the  plaintiff  In  error,  as  d^endant, 
for  a  balance  claimed  to  be  due  on  account 
of  the  sole  of  a  car  of  oats.  There  was  Jodg- 
ment  for  plaintiff.  Appeal  was  had  to  the 
county  court  of  Oklahoma  county,  where  the 
case  was  tried  to  the  court,  and  judgment 
again  rendered  for  plaintiffs.  The  parties 
will  be  referred  to  as  they  appeared  bdow. 

The  defendant  answered  by  way  of  general 
denial,  and  pleaded  in  bar  of  {^IntUTs  right 
to  recover  that  In  a  certain  cause  thereto- 
fore i)endlng  in  a  justice  conrt  In  Tennessee 
between  the  same  parties,  wherein  the  de- 
fendant was  plaintiff.  Judgment  was  render- 
ed conclusive  of  every  qoeatlon  InTcdved  in 
this  action. 

It  appears  that  the  parties  were  engaged  In 
the  grain  business,  plaintiffs  in  Oklahoma 
and  defendant  In  Tennessee.  They  had  va- 
rious dealings  with  each  other  In  this  regard. 
In  September,  1909,  defendant  conunenced  an 
action  In  a  justice  court  in  the  state  of  Ten- 
nessee against  the  plaintiffs  for  the  sum  of 
$128:63  dalmed  to  be  due  on  account  of  over- 
drafta,  and  caused  an  attachment  to  be  Is- 
sued therein  and  levied  on  certain  [property. 
Plaintiffs  paid  to  the  officer  who  served  the 
writ  the  amount  claimed,  and  the  attached 
property  was  released.  A  certified  transcript 
of  the  record  of  such  Justice  court  was  Intro- 
duced In  evidence,  showing  the  pleadings^ 
process,  return,  etc.  The  Mdy  referwoe  to  a 
Judgment  tbraein  is: 

"Judgment  for— diamieeed  setUemeat  of  debt 
$128.03  and  costs  with  officer,  this  22d  day  of 
September,  1909.         T.  M.  Guthri^  J.  P." 

From  an  Inspection  of  the  transcript  of  the 
record,  it  was  obviously  ImjiKisalble  to  deter- 
mine whether  the  case  In  the  Tennessee  court 
Involved  the  same  subject-matter  that  la  in 
controversy  here,  or  was  entirely  independ- 
ent of  the  cause  of  action  In  the  instant 
case.  Extrinsic  evidence  nptn  this  Issue  of 
fact  was  introduced,  which  waa  c(8iflictli^: 
The  court  below  found: 

"Now  on  this  30th  day  of  Jaly,  1912,  tha 
court,  having  been  fuUy  advised  in  the  prem- 
ises, finds  tbat  all  the  averments  In  plaintiff's 
petition  are  true,  as  therein  set  fortb,  and  tbat 
there  is  due  the  plaintiffs  from  said  defendant 
the  sum  of  $131.44  together  with  interest  there- 
tai  at  the  rate  oC  6  per  cent,  per  annom  from 
and  after  the  80tb  day  of  October.  1909." 

The  rule  Is  well  established  in  this  Juris- 
diction that,  where  a  case  is  tried  to  the 
court  without  a  jury,  a  general  finding  bf 
the  court  in  favor  of  one  of  the  ■parties  will 
be  0ven  the  same  wdgbt  as  a  verdict  at  a 
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Jury,  anci.  If  tbere  In  evidence  reaaooably 
tentUog  to  supiwrt  such  finding,  It  will  not  be 
disturbed  upon  appeal.  We  haye  examined 
tbe  record,  and  the  evldeuce  amply  supports 
the  flndlDga  of  the  court. 

The  judgment  of  the  trial  court  Bhoold 
tlierefore  be  affirmed. 

PBR  OUBIAM.   Adopted  In  wbole. 


MESSER  A  WESTBHOOK  v.  WHITE  SEW- 
ING MACH.  GO.    (No.  4863.) 
(Supreme  Court  of  Oklahoma.    June  S» 
Baheating  Denied  July  6,  1915.) 

(Svllahut  &v  the  Court.} 

L  Ap»al  ahd  Ebbob  ®=>7T3— Failubk  to 
Fizjl  Bbicp— AevaBSAL. 

Where  plaintiff  in  error  has  completed  tiis 
record  and  nied  It  in  thia  court,  and  baa  served 
and  ^ed  a  brief,  in  compliance  with  the  rules 
of  this  court,  and  defendant  in  error  baa  nei- 
ther filed  a  brief  nor  offered  any  excuse  for 
such  failure,  tbe  court  is  not  required  to  search 
the  record  to  find  aome  theory  upon  which  the 

{udgmoit  may  be  anstaimd:  and,  iOinq  the 
irief  filed  appears  reasonably  to  sustain  the  as- 
sigQiaents  of  error,  the  court  may  reverse  the 
jud^ent  In  accordance  with  the  prayer  ef  tbe 
plaintiff  In  error,  or  the  rights  <n  the  parttes. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gf  3104.  ^108-3110;  Dec. 
Dig.  «=9773.] 

2.  Duty  to  Flls  Bbiefs. 

Counsel  should  understand  tfaat  the  work 
in  this  court  is  extremely  heavy,  and  every 
member  of  the  court  la  making  special  effort 
to  get  tbe  work  as  nearly  up  to  date  aa  possi- 
ble. Hey  must  also  know  that  It  takea  much 
more  time  for  a  stranger  to  a  case  and  record 
to  pass  upon  the  facts  and  settle  tbe  guestiona 
of  law  than  It  does  the  lawyer  who  tried  the 
case  and  Is  familiar  with  every  branch  and  de- 
tail of  it;  besides  it  Is  a  du^  counsel  owe  to 
tixt  court,  as  well  as  to  clients,  and  they  sbeuld 
not  attempt  to  unload  their  work,  oor  shift 
their  responsibility  upon  the  court.  This  court 
has  always  been  extremely  patient  and  lenient 
with  counsel  in  all  things,  and  espedally  in 
the  matter  of  filing  briefs,  and  there  appears 
to  be  no  reason  nor  excuse  for  defendant's 
failure  to  file  briefs  In  this  case,  especially 
since  the  time  bad  been  extended  and  the  case 
held  up  for  30  days  for  that  express  pnrpose. 
The  court  will  exercise  its  discretion  under  the 
rule  and  reverse  the  case  and  remand  it  for 
new  trial. 

Comralsfiicmera'  Opinion,  t>tTifll(H)  No.  4. 
Error  from  XMstrlct  Court,  Choctaw  Ooanty; 
SoBimers  Hardy,  Judge. 

Action  by  Messer  &  Westbrook,  a  pftrtner- 
ahlp  composed  of  G  G.  Messer  and  W.  W. 
Weetbrook,  against  the  White  Sewing  Ma- 
chiue  Company,  a  cwporatloo.  Judgmrat  for 
defendant,  ajad  plaintiffs  bring  csros.  Re- 
versed  and  remanded  for  new  trial. 

S.  A.  Down^  of  Hugo,  for  plaintlffiB  in  er- 
ror. Oocke  ft  Willis,  of  Hugo,  fbr  defendant 
in  error. 

BOBSBBTS,  O.  This  case  was  commenced 
in  the  district  court  of  Choctaw  county  by 
tbe  plalnttfTs  In  error  against  the  defendant 


in  error,  to  recover  damages  upon  breach  of 
contract  Plaintiffs  in  error  filed  their  briefs 
on  tbe  12th  day  of  April,  1915.  and  service 
of  same  was  had  upon  defendant  In  error 
prior  to  the  20th  of  April.  The  defendant 
.having  failed  to  file  Its  brief  within  the  30 
days  allowed  under  the  rules  of  practice, 
time  was  extended  to  June  2,  191S.  Up  to 
this  5th  day  of  June,  defendant  Is  still  in 
default  in  filing  briefs,  and  no  reason  or  ex- 
cuse has  been  offered,  nor  has  request  for  fur- 
ther time  been  made.  This  case  was  tried  by 
the  court  and  Jury,  and,  after  tbe  plaintifts 
had  introdnced  their  testimony  and  rested, 
the  eouTt  sostalned  a  demurrer  to  the  evi- 
dence and  directed  a  verdict  for  the  defend- 
ant It  Is  contended  In  plaintiffs'  brief: 
That  in  the  month  of  August,  1900,  the  plain- 
tiffs ent«-ed  into  an  oral  contract  with  de- 
fendant, In  wbloh  it  was  agreed  that  plaln< 
tlflia  were  to  have  tbe  exclnelve  right  of  sale 
of  the  White  Sewing  Machine  In  certain 
counties  in  Oklahoma.  That  said  contract 
was  made  with  J.  H.  Eckols  as  tbe  agent  of 
defendant,  and  plaintiffs  operated  under 
said  contract  for  several  montiu^  and  were 
fully  rec(^ized  by  defendant  as  its  agents, 
and  defendant  carried  out  and  complied  with 
the  terms  of  said  ocmtract  until  tbe  month 
of  March,  1911,  at  wbicb  time  a  new  or  ad- 
ditlonal  c(Kitract  was  entered  into  between 
the  parties,  and  at  that  time  It  seems  a  writ- 
ten order  for  a  large  number  of  maclilnes  was 
takeu  from  plaintiff  by  tbe  agent  of  defend- 
ant or  some  person  claiming  to  represent  the 
defendant  A  controversy  seems  to  have 
arisen  between  the  parties,  and  defendant  did 
not  ablp  the  machines  ordered,  but  permitted 
other  representatives  to  sell  other  sewing  ma- 
chines manufactured  by  defendant  in  said 
territory,  thereby  breaching  its  contract  with 
plaintiffs,  for  which  they  seek  to  recover 
judgment  for  their  damages,  by  reason  vt 
such  breach. 

[1,2]  The  court  suEtaiued  tbe  demurrer 
and  directed  a  verdict  apparently  on  the  the- 
ory that  there  was  no  evidence  tending  to 
show  that  the  party  with  whom  the  plaintiffs 
made  the  contract  was  tbe  agent  of  defendr 
ant,  or  had  any  authority  to  cnttf  bito  sudi 
a  contract  binding  the  defendant  In  plain- 
tiffs' brief  they  endeavor  to  point  out  and 
show  from  the  evidence  and  drcumstaooes 
that  said  agent  was  anttiorlBed  to  act  fw 
and  bind  the  defendant  and  that  the  defend- 
ant by  its  many  acts  and  former  conduct  and 
correspondence  had  tatiiled  and  apiwoved 
said  contract  Taking  die  plaintiffs'  brief 
alone,  standing  as  it  does  without  any  refuta- 
tion or  other  explanation.  It  is  made  to 
appear  tltat  there  was  sofilclent  evidence  to 
submit  the  question  to  the  jury.  We  do  not 
wish  to  be  misunderstood  as  passing  upon 
the  question,  bat  ^ply  draw  our  condnsions 
from  the  statements  in  the  brief  of  the  plain* 
Hffs  in  error.  The  defradant  In  error  has 
seen  fit  to  submit  this  case  to  the  court  wlfb- 
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out  Its  aaafatance.  Id  other  words,  It  has 
asked  this  court  to  spend  its  tUne  in  searcb- 
iag  the  records,  and  hunting  up  the  law  in 
order  that  It  might  be  able  to  sustain  the 
Judgment  In  Its  behalf,  In  the  lower  conrt 
This  we  are  not  called  upon  to  do.  Rule  7 
(137  Pac.  Ix)  of  this  court  prorldes  that: 

The  defeodant  is  error  sball,  within  30  daTB 
after  the  service  of  the  brief  of  plaintiff  in 
error,  file  with  the  clerk  of  thin  court  15  copies 
of  his  answer  brief,  and  serve  same  upon  plain- 
tiff in  error,  •  ♦  •  and,  in  case  of  failure 
to  comply  with  the  requirements  of  this  rule, 
the  court  may  continue  or  dismtsa  the  cause,  or 
reverse  or  amrm  the  judgment" 

CiouDBel  should  UDderetand  that  the  work 
In  this  court  is  extremely  heavy,  and  every 
member  of  the  court  is  making  special  ef- 
fort to  get  the  work  as  nearly  up  to  date  as 
possible.  And  they  must  also  know  tiiat  it 
takes  more  time  for  a  stranger  to  the  case 
and  record  to  pass  upon  the  facts  and  settle 
the  queetlws  of  law  then  It  does  the  lawyer 
who  tried  the  case,  and  Is  familiar  with 
every  branch  of  it;  besides,  it  is  a  duty 
counsel  owe  to  the  court,  as  well  as  clients. 
This  court  has  alwayi  been  extremely  patient 
and  lenient  in  all  things,  and  especially  in 
the  matter  of  filing  briefs,  and  there  is  no 
reason  for  failure  to  file  answer  briefs  in 
this  case,  and  the  court  will  exercise  its  dis- 
cretion, under  the  rules  of  the  court,  supra, 
in  reversing  the  case. 

As  said  In  Taby  v.  McMurray,  30  OkL  602, 
120  Pac.  064: 

"When  the  defendant  in  error  chooses  not 
to  aid  this  court  with  a  brief,  and  the  brief 
of  the  plaintiff  in  error  appears  reasonably  to 
support  the  assignments  of  error,  it  is  not  the 
duty  of  this  court  to  search  the  record  with  a 
view  of  ascertaining  some  possible  theory  on 
which  the  judgment  may  be  affirmed." 

"By  rule  6  this  court,  where  the  defendant  in 
error  in  a  civil  cause  fails  to  file  a  brief  in 
support  of  the  judgment  attacked  by  the  appeal, 
tba  court  Is  given  the  discretion  to  either  affirm 
or  reverse  The  cause,  and  may  reverse  the  Judg- 
ment without  examining  the  record."  Netto- 
graph  Machine  Co.  v.  Brown,  19  Okl.  77,  91 
Pac.  849. 

"Where  counsel  for  plaintiff  in  error  *  *  * 
has  prepared,  served,  and  filed  a  brief,"  as 
required  by  the  rules  of  this  court,  "and  there 
Is  no  brief  filed  and  no  reason  given  for  its 
absence  on  the  part  of  defendant  in  error,  this 
court  is  not  required  to  search  the  record  to 
find  some  theory  upon  which  the  judgment  be- 
low may  be  sustained,  but,  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
ments of  error,  the  court  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the  pe- 
tition of  plaintiff  in  error."  Butler  v.  Mc- 
Spadden,  25  Okl.  465,  107  Pac.  170;  EHls  v. 
Outler,  25  Okl.  469,  106  Pac.  957;  Buckner 
V.  Oklahoma  Nat.  Bank,  25  Okl.  472,  106  Pac. 
959;  Reeves  &  Co.  v.  Brennan,  25  Okl.  544. 
106  Pac.  959;  Sharpleigh  Hdw.  Co.  v.  Prit- 
chard,  25  Okl.  808,  108  Pac.  360;  Butler  v. 
Stinson,  26  OkL  216,  106  Pac.  1103;  School 
Dist.  V.  Shelton,  2«  OkL  229,  109  Pac.  67,  138 
Am.  St  Rep.  962;  Flanagan  v.  Davis,  27  Okl. 
422,  112  Pac.  990-  Missouri,  K.  &  T.  Ry.  Co. 
v.  Long,  27  OkL  4.^  112  Pac.  991;  Phillips  v. 
Rogers,  80  Okl.  90,  118  Pac.  371:  Doyle  t. 
Schoc^  Dist.  30  Okl.  81,  118  Pac.  386;  Bank 


of  Grove  v.  Dennis,  80  OH.  70,  118  Pac.  570; 
Hawkins  v.  White,  31  Okl.  118,  120  Pac.  661 ; 
Rudd  V.  Wilson.  32  Okl.  85,  121  Pac.  252,  Ann. 
Cas.  1914A.  485;  Reynolds,  Davis  ft  Co.  v. 
Hotchkiss,  31  OkL  606,  122  Pac.  166;  Bint 
Nat.  Bank  v.  Blair,  31  Okl.  662,  122  Pa&  627; 
Van  ArRdale-Osbome  Brokerage  Co.  t.  Patter- 
son, 30  OkL  113,  120  Pac  93a 

The  case  should  be  reversed  and  remanded 
for  new  trlaL 

PER  CDBIAM.    Adopted  In  wholes 


W.  S.  THOMPSON  ft  CO.  v.  BOND,  County 

Treasurer.    (No.  6908/) 
(Supreme  Court  of  Oklahoma.    June  S,  1916.) 

(Byliabua  bv  the  Court.) 
CouBTS  <S=>240%,  New,  voL  8  Key-No.  Series— 

SUPBEME  COOEl^UBISDICTION— TaXATIOM 
— ASSBSSUBNT  or  OlHTTU)  PbOPEBTT. 

The  Supreme  Court  is  without  jurisdiction 
to  review  on  appeal  an  order  or  judgment  of  the 
county  court  rendered  on  appeal  from  an  order 
or  decision  of  a  county  treasurer,  assessing 
property  for  taxation  alleged  to  have  been  un- 
lawfully omitted  from  the  tax  srtnms  of  a 
certain  year. 

Error  from  (Dounty  Court,  Atfto  County: 
Baxter  Taylor,  Judge. 
Appeal  by  W.  8.  Thompson  ft  Co.  from  the 

action  of  Henry  J.  Bond,  County  Treasurer, 
assessing  certain  property  for  taxation. 
From  the  judgment  of  the  county  court,  W.  S. 
Thompson  ft  Co.  brings  error.  Dismissed. 

J.  G.  Ralls,  ot  Atoka,  for  idalntlfT  in  error. 
J.  W.  Clark,  Co.  Atty.,  of  At<dca*  for  d^^- 
ant  in  error. 

BROWN,  J.  nils  is  an  appeal  from  a 
Judgment  of  the  county  court,  rendered  April 
18,  1914,  on  appeal  to  said  court  from  the 
action  of  Henry  C.  Bond,  county  treasurer, 
assessing  for  taxes  certain  property  belong- 
ing to  plaintiff  in  error,  alleged  to  have  been 
omitted  frcHu  the  tax  returns  for  the  year 
1910.  Defendant  in  error  se^s  motion  to 
dij^mist;  the  appeaL 

In  the  case  of  McAlester  Trust  Co. 
Watson,  County  Trees.,  146  Pac.  586,  It  held 
that  no  appeal  lies  to  the  Supreme  Court  to 
review  an  order,  or  Judgmrat  of  the  county 
court  rendered  on  appeal  to  that  court  from 
the  action  of  a  county  treasurer,  assessins 
property  fcHT  taxation'  onlawfully  omitted 
from  the  tax  returns  for  a  certain  year. 

Plaintiff  in  error  In  his  brief  contends  that 
the  action  of  ttie  county  court  was  In  exetdm 
of  original  and  not  appellate  jurisdiction. 
Without  dlBcnssbkg  this  question  in  the  Uj^t 
presetted.  It  Is  sufficient  to  say  that  It  has 
been  established  as  the  law  ct  this  jorladic- 
tlou  that  this  court  has  no  Jurladlctlon  In 
such  cases. 

On  the  authority  of  the  above  case  and 
cases  tbertin  cited,  the  appeal  la  dianlased. 
AU  the  Justloea  concur. 
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WATSON  T.  BOND,  Oonnty  Treuanr. 
(No.  6909.) 

(Supreme  Court  of  Oklahoma.   June  8,  1919.) 

firror  from  County  Court,  Atoka  County; 
Baxter  Taylor,  Judge. 

Action  between  Pete  Watson  and  Henry  J, 
Bond,  County  Treasurer.  From  the  judgment, 
Watson  brings  error.  Dismissed. 

J.  a  Ball&  of  Atoka,  for  ptaintiff  in  er- 
ror. J.  W.  Clark,  Co.  Atty.,  of  Atoka,  for 
defendant  in  error, 

BROWN.J.  This  is  a  companion  case  to 
No.  6008,  W.  S.  Thompson  &  Co.  v,  Henry  S. 
Bond,  County  Treas..  149  Pac  1096,  decided  at 
this  term  of  this  coart,  and  involves  the  same 
state  of  facts  as  tliat  cose.  The  syllabus  and 
opinion  in  that  caBe  are  adopted  m  this  case 
and  made  to  apply  to  the  facts  and  parties 
herein. 

The  appeal  Is  therefore  dismissed.  All  Jus- 
tices  concur. 


rXBST  STATB  BANE  OF  ADDINOTON  y. 
LATTIMEB.    (No.  43300 

(Suprem*  Ooart  ot  Oklahoma.   Jiuw  8>  1915.) 

(Byllabua       the  Court.) 

1.  Pboccss  «=»85 — AcquiBina  Jtjbisdiotion 

or  NONOESIDEHT— COMPLLAHCB  WITH  STAT- 

All  ezccqitional  methods  of  obtaining  juris- 
dlctiou  0T«r  a  petstm  not  found  within  the  state 
must  be  exercued  In  the  way  indicated  by  tiie 
statute. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  I  99;  Dec.  Dig.  «»86J 

2.  Pbocess  $=»109  —  Pebsonal  Skbvice  on 
nonbi»idbnt— coitpliaitcb  with  statute. 

In  order  that  l»al  personal  setvice  may  be 
bad  under  section  Comp.  Iavb  1909,  upon 

a  nonresident  of  the  state,  an  affidavit  must  be 
filed  that  the  case  is  one  in  which  service  of 
summons  may  be  made  by  publication.  The 
sommoiH  must  be  issued  the  cleric  of  the 
court,  under  the  seal  of  the  court,  and  be  di- 
rected to  the  person  to  be  served,  notifying  him, 
and  requiring  him  to  answer  the  petition  filed 
by  ptaintiff  within  60  days  from  the  day  of  serv- 
ice ot  summoDS.  Such  service  must  be  made  by 
the  sheriff  of  the  county  where  service  is  made, 
and  proof  of  auch  service  made  by  affidavit  of 
the  person  making  the  service,  before  a  clerk  of 
a  court  ot  record,  or  other  officer  holding  the 
seal  thereof,  or  before  some  commissiouer  ap< 
pointed  by  the  Governor  of  the  state,  under  an 
act  providing  for  the  appointment  of  commis- 
sioners to  take  depositions. 

[Ed.  Note.— For  other  cases,  see.  Process,  Oent 
Dig.  §  136;  Dec  Dig.  ^109. J 

3.  Oabnjshuent  «=>8S— Pbopbbtt  Sdbjbct— 
Neootiabls  Papeb. 

No  judgment  can  be  rendered  upon  the  lia- 
bility of  a  garnishee  by  reason  of  his  bavins 
drawn,  accepted,  made,  or  gnarantaed  any  nsco- 
tiable  instrument. 

[Ed.  Note.— For  other  coses,  see  GaznisluDBnt, 
Cent  Dig.  Si  7a-77;  Dec.  Dig.  «=»38.1 

4.  JuDoitENT  <&=>489— Void  Judgment— Col- 
late kal  Attack. 

A  jndgment  rendered  by  a  court  which  has 
not  acquired  jurisdiction  of  the  person  or  the 
subject-matter  of  the  action  is  void,  and  subject 
to  collateral  attack. 

[Ed.  Note.— For  other  case's,  see  Judgment, 
C4nt  Dig.  SS  924,  925;  Dec.  Dig.  *=9489J 


5,  Gabniskueut  ^»235     Aotiok  agaihv 
Gabnishes  —  Dkfensk  —  Fatusnt  into 

COUBT. 

A  garnishee  who  pays  into  court  money  by 
an  order  of  a  court  which  has  not  aeqnired  Ju- 
risdiction of  the  defendant  in  the  action,  or  of 
the  subject-matter  of  the  suit,  cannot  plead 
such  order  and  payment  as  a  defense  to  an  ac- 
tion brought  by  such  defendant  to  recover  an  in- 
debtedness due  such  defendant  bj  such  gax- 
oishee, 

[Ed.  Note.— For  other  cases,  see  Gamiahment, 
Cent  Dig.  423-^27,  443,  444,  447,  450-452; 
Dec  Dig.  "©=5235.]  - 

8.  Tbiai-  €=3l50,  169  —  Demurher  to  Evi- 
dence—Motion TO  Dibect  Vebdict. 

A  demurrer  to  the  evidence  of  plaintiff,  or 
a  motion  to  direct  a  verdict  against  plaintlC, 
where  the  uncontradicted  evidence  shows  be- 
yond question  that  the  plaintiff  is  entitled  to 
recover,  as  claimed  in  his  petition,  is  frivolous. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  IS  S81-8S7,  SSy;  Dec  Dig.  «»150.  169.) 

7.  Appeal  and  Ebbob  4=»T97— -Pbesbntatioii 
FOB  Review- BBiEr— iNeTBucTioNs. 

In  order  to  have  this  court  consider  assign- 
ments of  error,  based  upon  the  giving  or  refusal 
to  give  instructions  to  the  jury,  plaintiff  in  er- 
ror must  6«t  out  in  his  brief  in  totidem  verlds 
the  instructions  complained  ot 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  3092;  Dec.  Dig.  *=»757.1 

CommlssionerB'  Opinion,  Division  Na  1. 
Error  from  IMstrlct  Ooart,  Stephens  Coanty; 
J.  T.  Johnson,  Judges 

Action  by  Charles  A  Lattlmer  against  the 
First  State  Bank  of  Addington.  Jodsm^t 
for  plaintiff,  and  defendant  brlnss  error.  Af- 
firmed. 

This  is  an  action  brought  by  CJhas.  A. 
Lattimer  against  the  First  State  Eauk  of 
Addington,  In  the  district  court  of  Jefferson 
county,  and  by  consent  transferred  to  the 
district  court  of  Stephens  county,  upon  a 
wi-itten  Instrument  in  the  following  words 
and  figures: 

"Addington,  Okla.,  Dec  14,  1908.  The  First 
State  Bank.  Pay  to  R.  D.  Barlow  or  bearer 
eight  hundred  dollars.    J.  3.  Price,  President^' 

It  is  averred  In  tlie  petition  that  said  in- 
Btniment  of  writing  was  a  negotiable  cash- 
ier's check  or  draft,  that  the  plaintiff  owned 
said  check,  having  purchased  be  me,  paying 
full  value  therefor,  and  that  the  same  had 
not  been  paid,  and  attached  a  copy  of 
said  paper  as  an  exhibit  to  bis  petition. 

Defendant  answered,  and  denied  each  and 
every  allegation  In  the  petition,  and  denied 
that  plaintiff  was  the  owner  ot  the  Instru- 
ment sued  on,  and  that  he  became  the  pur- 
chaser thereof,  paying  fnll  value  therefor, 
and  for  a  further  answer  to  said  i)etltlou 
averred  that  said  R.  D.  Barlow  had  been  sued 
In  the  coanty  court  of  Jefferson  couuty,  Okl., 
by  £t.  A.  nail  &  Co.,  and  said  defendant 
garnlsheed ;  that  said  defendant  had  answer- 
ed said  summons  In  garnishment,  stating 
that  other  parties  were  claiming  said  money* 
and  prayed  tliat  said  parties,  giving  their 
names  and  residences,  be  required  to  int^ 
plead  In  this  case  In  lieu  of  this  defendant* 
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and  praying  to  be  permitted  to  dispose  of 
said  fands,  and  "that  tbe  said  Batlow  de- 
posited in  said  defendant  bank  tbe  sum  of 
1800,  In  evidence  of  which  the  defendant  le- 
saed  the  Instrnment  sned  on,  that  said  bank 
and  J.  8.  Price  owed  B.  D.  Barlow  nothing, 
but  that  $800  to  redeem  the  abore-meotloned 
cheek  still  mnalned  in  the  First  State  Bank 
of  Addlngton  tor  that  pnrpoae,  or  subject 
to  the  order  of  tbe  court  having  pn^ier  Juris- 
diction," and  praying  that  said  parties  be 
permitted  to  Interplead  in  lieu  chT  this  d^end- 
ant,  and  asking  that  defendant  be  permitted 
to  dispose  of  said  funds  as  required  by 
the  court,  that  the  conrt  made  an  order  rfr- 
quiring  this  defendant  to  pay  Into  court  $800, 
and  requlrlns  said  claimants  to  be  brought 
Into  court,  and  discharging  'this  defteidant 
from  all  further  Itablllty  therein,  that  this 
defendant  complied  with  the  rader  of  said 
court  by  depositing  aaid  sum  In  the  bands  of 
the  county  court,  that  W.  B.  Richardson  ap- 
peared as  attorney  for  plaintiff  in  this  case 
and  the  First  National  Bank  of  BelleviUe. 
Tex.,  and  flied  a  demurrer  in  their  behalf 
in  tbe  name  of  said  bank,  that  said  court 
overruled  said  demurrer,  and  said  plaintiff 
refused  to  furtber,  that  said  court  ren- 
dered flnal  Judgmmt  against  Barlow  and 
this  defendant,  as  garnishee,  that  said  idaln- 
Ufl  bad  had  his  day  In  court,  and  is  barred 
txom  bringing  this  action,  ttiat  said  Judgmwt 
of  the  county  court  bas  become  flnal,  and 
that  t^is  defradant  is  released,  and  express- 
ly pleads  said  Judgment  la  said  county  court 
in  bar  of  this  action. 

Plaintiff  replied  to  said  amended  answer, 
and  expressly  denied  that  t^e  county  '(»)urt  of 
Jefferson  county  erer  obtained  Jurisdiction  of 
the  person  of  said  B.  D.  Barlow  In  the  siUt 
of  H.  A.  &  Co.  against  TU  D.  Barlow, 
and  denied  that  said  conrt  ever  bad  any 
Jurisdiction  to  render  any  Judgment  in  said 
cause,  and  also  that  W.  Bi  Blchardaon  ever 
appeared  in  said  county  court  as  attorney  for 
plalntlEE,  or  tiiat  said  Richardson  ever  bad 
any  authority  to  appear  for  plaintiff  In  said 
county  court  in  said  case,  and  alleged  that 
the  Judgment  pleaded  in  bar  to  plaintiff's 
right  of  recovery  Is  void,  because  said  court 
never  acquired  Jurisdiction  of  the  said  B.  D. 
Barlow. 

Upon  a  trial  of  tbe  cause  plaintiff  intro- 
duced in  evidence  said  Instrument  sued  upon, 
and  testified  that  be  owned  tlie  same,  that 
he  purchased  the  same  for  full  valu^  and 
that  be  never  authorized  said  W.  B.  Richard- 
son to  act  as  his  attorney  in  tbe  case  of  B. 
A.  Hall  &  Co^  against  B.  D.  Barlow  In  the 
county  court  of  Jefferson  county,  and  that 
said  cashier'a  check  or  draft  had  never  been 
paid,  and  rested  his  case. 

Defendant  demurred  to  the  evld^ce,  which 
'  demurrer  was  overruled  by  the  court ;  to 
which  action  of  the  court  the  d^endant  duly 
excepted,  nniereupon  defendant  offered  In 
evidence  the  proceedings  in  the  count?  conrt 
of  J^erson  coant?  In  tbe  case  (tf  H.  A.  Hall 


against  B.  D.  Barlow,  from  which  it  appears 
that  at  the  time  of  filing  said  suit  said  Bar- 
low was  in  the  state  of  Texas,  and  the  defend- 
ant caused  to  be  iraned,  without  th^  affidavit 
required  by  the  laws  of  ibis  state  to  autliorize 
such  issue,  a  summons,  Erected  to  the  sherlfC 
of  Jefferstm  county,  Old. ;  that  said  summons 
was  served  by  a  deputy  sherUE  of  Tarrant 
county,  Tex.,  tqun  said  Barlow,  In  the  Jail 
of  Tammt  county,  Tex.;  that  proof  of  sndi 
service  was  made  b^ore  W.  M.  Bea,  notary 
public  of  said  Tarrant  county;  that  ocmcnr- 
rently  with  the  Isbuance  of  said  summons  said 
county  court  of  Jeffuaon  connty  also  Issued  a 
BumnHms  in  gamlahment  to  the  First  State 
Bank  ai  Addlngton  and  J.  S.  Price,  a  coi^  . 
of  which  was  served  upon  aaid  Barlow  In 
Texas;  that  proof  of  service  was  made  by 
said  Bear  that  snmmms  in  gamisbni«it  was 
also  sraved  ^pon  said  garnishees;  tbat  the 
garnishees  answered,  stating  tbat  a  tew 
days  prior  to  the  issuance  of  the  writ  of 
gamlahment  said  Barlow  bought  a  caiihler*s 
check  for  fSOO  in  the  First  State  Bank  of . 
AddingtoD,  signed  by  its  president;  tSiat 
said  bank  and  J.  S.  Price  owed  B..  P.  Barlow 
nothing;  Otat  tbe  $800  to  redeem  the  abore- 
mentioDed  dtieck  still  r«nained  In  said  bank 
for  that  purpose,  or  subject  to  the  order  of 
tbe  court  having  pnvw  Juris^ctlon;  that 
since  the  servioa  of  said  writ  of  garnishment 
the  BdlevlUe  Matttmal  Bank  of  Texas  and 
others  have  presented  said  cashier's  check, 
and  are  claiming  and  demanding  paymoit  of 
said  $800,  which  demand  had  been  refused, 
pending  litigation  h&nAn;  that  aaid  gar- 
nishees asked  that  said  parties  claiming  said 
mon^  be  required  to  Interplead  in  this  case, 
whldi  was  done;  that  said  $800,  in  accord 
with  request  of  said  First  State  Bank  of 
Addlngton,  and  Is  complluice  with  an  order 
of  said  county  court,  bad  iieea  paid  into 
(wurt,  and  said  garnishees  discharged;  that 
Judgment  was  rendered  against  the  d^end- 
ant,  and  said  money  dqwslted  In  court  con- 
demned to  the  payment  of  said  Judgment. 
Tbe  drfendant  did  not  otter  any  evldmoe  aa 
to  the  ownersh^  of  tbe  dieck  or  draft  sued. 
npML  There  was  also  fnucb  Other  evidence 
in  the  case  whlcb  It  Is  not  thought  necessary 
to  state  for  a  proper  review  of  this  casei 

The  coar^  by  Its  Instrnctkms,  withdraw 
firom  consideration  of  the  Jury  the  record  of 
the  proceedings  of  said  case  of  H.  A.  Hall  ft 
Co.  against  B.  D.  Barlow,  the  First  State  Bank 
of  Addlngton,  and  J»  S-  Prices  gaml^iees  in 
the  Jefteraon  count?  court;  and  submitted  to 
the  Jury  only  the  qnratlon  ^  the  ownership  of 
the  iSiecSk.  sued  upon;  to  which  deffttidaut 
duly  excepted.  The  Jury  returned  a  v«^ict 
in  favor  of  plaintiff  for  the  sum  <^  $952.34, 
upon  which  judgment  was  rendered.  Within 
the  time  flxed  by  law,  fbe  defendant  moved 
the  court  to  set  aside  the  verdict  and  Judg- 
ment rendered,  and  to  grant  a  new  trial, 
which  motion  was  overruled,  and  defendant 
duly  excepted.  From  said  Judgment,  this 
appeal  la  pioB«eiite& 
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J.  B.  Wliklnmn,  oC  Dnneaii,  tor  plalnUfl 
In  enor.  B.  B.  Morrle,  of  Lm  Anseles,  OBL, 
Robert  Bums,  of  Oklalioina  (Xty,  and  O.  M. 
MiHTls,  of  Duncan,  for  detendant  In  error. 


GOLLIBB,  G.  (after  Statins  tbe  facta  as 
above).  De^idant  asaignB  the  ftdlowtng  er^ 
roTs: 

"(1)  Tht  court  emd  In  orerraling  de£endant'B 
motioD  for  new  trial,  which  was  excepted  to. 

^'(2)  The  court  erred  in  refasinc  to  sustain 
defendant's  demurrer  to  the  evidence  of  plain- 
tiff, which  was  excepted  to. 

"(3)  The  court  erred  in  refusing  to  austain 
defendant's  motion  to  direct  a  Teioict  for  the 
defendant,  which  wai  excepted  to. 

"(4)  For  errors  of  law  occurring  dnrlnc  the 
trial  and  excepted  to  at  the  time.  . 

"(5)  Tbe  verdict  and  judgment  are  not  bub- 
taioed  br  the  evidence  and  are  contrary  to  taw. 

"(6)  The  court  erred  in  giving  hia  diarge  to 
the  jury,  and  especially  in  giving  the  second 
and  third  paragraphs  of  said  cuiarge,  which  were 
excepted  to  at  the  time. 

"(7)  Tbe  court  erred  in  refostng  to  give  the 
defendant's  first,  seccmd,  third,  aad  fourtii  re- 
ouested  <Aaise,  which  was  en^ed  to  at  tsie 
time.  . 

"(8)  The  court  erred  in  refusing  to  aubmrt 
defendant's  second  defense,  pleading  former  ad- 
judication, which  was  excepted  to. 

The  verdict  of  the  Jury  ia  exoeastn  and 
contrary  to  law." 

[1, 7]  Aaalsnmenta  ntunbeied  1. 4, 6, 6,7,  and 
9,  reqpectlvel3r,are  notBMdgnedlnotMiv^iance 
vitti  rule  25  of  this  court,  and  house  will  not 
Le  conaldered.  The  second  and  third  assign- 
ments, under  the  uncontradicted  evidence  in 
this  case,  are  trlv<doi»  and  wUl  be  so  re- 
garded. It  consequently  follows  that  tbe  <m- 
ly  assignment  of  error  which  will  be  consid- 
ered Is: 

"That  tbe  oonrt  «md  in  refuslBg  to  sidiniit 
defendantfs  defcnsf^  pleading  fOfOer  sdjodica- 

tion." 

[1,2]  In  cvdtf  to  seonre  lefal  serrloa  vt 
Hie  summons  In  said  case  of  H.  A.  Ball  &  C!o. 
against  B.  D.  Barlow,  who  was  at  the  time 
in  the  state  of  Texaa,  it  was  necessary  that 
an  affidavit  be  filed  to  flhow  that  serrtce 
could  be  made  by  publication ;  that  the  som- 
mona  be  Issued  by  the  derfc  of  said  court  un- 
der tbe  aeal  of  tlw  court,  and  directed  to  de- 
fendant,  notifying  bin  that  be  bad  been  sued 
by  the  plaintiff,  and  requiring  blm  to  answer 
tbe  petition  wltbln  60  days  fnm  the  date  of 
service  of  said  summons ;  that  tbe  service  of 
snnuDMis  be  made  by  the  Sheriff  of  the  coun- 
ty in  whloJi  such  service  is  made^  and  proof 
of  such  service  made  by  afDdavlt  of  tbe  per- 
son making  the  sanw  before  a  clerk  of  a 
court  of  record,  m  an  aOom  boldlns  tbe  seal 
thereof,  or  before  a  commissioner  appointed 
by  the  Governor  of  tbe  state,  under  an  act 
providing  for  the  appointment  of  commission- 
ers  to  take  dqwaltions  (Comp.  Laws  1909,  | 
0916). 

In  the  said  case  ct  Ball  ft  Co.  against  Bar^ 
low  no  affidavit  was  made  showing  that  serv- 
ice In  said  case  could  be  made  by  pubUca- 
tion.  The  summtns  issued  was  not  directed 
to  the  defendant  (Barlow),  but  to  ttie  sheriff 


of  Jetteroon  county,  OkL,  and  did  not  natitj 
Barlow  that  be  was  required  to  answer  the 
petition  filed  In  said  case  within  60  days  aft- 
er sucb  servloe  sunmions  upon  blm,  but  re- 
quired blm  to  answer  tbe  same  within  19 
days.  The  service  was  not  made  upon  Bar- 
low by  Uie  abeilff  of  the  county  In  whldb 
such  service  was  made,  but  was  made  by  bis 
deputy;  and  proof  of  servloe  of  such  som- 
mous  was  not  mode  by  affidavit  taken  before 
a  clerk  of  a  court  of  record  or  other  oidcer 
holding  the  seal  thereof,  or  before  some  com- 
missioner appointed  by  the  Governor,  under 
an  act  inrovldlng  for  the  aiK>olntment  of  com- 
mlssUmers  to  take  d^ositlonflL  Tba  law  of 
tbla  state  authorizing  s«vloe  ot  sununons 
upon  nonresldmt  defendants  was  adopted  by 
us  from  tbe  state  of  Kansas,  and  prior  to  its 
adoption  was  construed  by  tbe  Supreme 
Court  of  Kansas,  and  this  construction  must 
be  regarded  as  a  part  of  said  law,  and  is  oon- 
tndllqg  and  binding  upon  tbls  court 

In  Adams  et  al.  t.  Baldwin  et  aL,  40  Kao. 
7S1,  81  Paa  681,  It  is  said: 

"To  obtain  service  by  publication  an  affidavit 
must  be  filed  stating  that  the  plaintiff,  with  due 
diligesce.  Is  unable  to  make  service  of  the  sum- 
mons upon  the  defendant  or  defendants  to  be 
served.  *  *  *  Jn  the  action  commenced  in 
Riler  county  there  waa  no  affidavit  in  accord- 
ance with  the  proviaiona  of  section  73  of  the 
GlvU  Code.  Personal  service  of  summons  can- 
not be  made  out  of  tha  state,  exceptijig  la  cases 
where  service  may  be'  made  by  publication. 
Bervlee  cannot  be  made  by  pnblicatton  without 
tbe  filing  of  an  affidavit  as  pnecribed  hj  sec- 
tion lit  ot  the  Code.  As  ne  sodi  affidavit  was 
filed,  no  personal  service  of  summons  could 
be  made;  and  tbereiore  the  district  court  of 
Biley  oeimtr  acted  without  Juriadiction.  and  the 
ruliu  of  UM  trial  court  must  be  sustained. 
Shidds  V.  fiuiler,  6  Kan.  S90;  Case  v.  Bar- 
tholow.  21  Kan.  806;  Harris  v.  Olafihi,  86  Kan. 
(MS  {ih  Fae.  880].- 

In  Flint  V.  Noyes,  27  Kan.  861,  It  Is  said: 

"  In  all  cases  where  service  may  be  made  by 

EuUlcatiOD,  penwnal  aervice  of  summons  may 
e  made  out  <tf  the  state  by  the  aberiff  of  the 
county  In  which  such  service  may  be  made.'  In 
making  the  aervice  of  the  summons  out  of  the 
state,  a  sheriff  derives  his  authority  from  this 
statute,  not  from  the  state  laws  wbere  he  re- 
sides; and  under  this  statute  it  seuns  to  us  that 
the  service  of  the  summons  must  be  made  by  the 
sheriff  in  person,  and  that  the  serrice  cannot  be 
made  by  a  deputy  or  any  other  person  acting  as 
a  iubstltute  for  him.  Tbe  statute  authorizes 
the  summons  to  be  served  out  of  tbe  state  by  a 
aberiff,  and  names  no  other  person.  Morris  v. 
Patdtin.  24  N.  T.  894  [SI  Am.  Dee.  811];  BaU- 
way  Co.  V.  Ontter.  10  Kan.  SS." 

"All  exceptional  methods  of  obtaining  juris- 
diction over  persons  ♦  •  •  not  found  with- 
in the  state  must  be  confined  to  the  cases  and 
exercised  in  the  way  precisely  Indicated  by  the 
statute."  Black  on  Judgments  (2d  Bd.)  1  2S2, 
ud  authorities  there  dtad. 

It  tberetore  follows  that  tbe  attempted 
serrice  of  anmmoos  upon  said  Barlow  and 
Om  trtnm  thareof,  aa  appears  tram  the  face 
of  tbe  ssoord  of  Oat  ease»  Introduoea  In  erl- 
dcnee,  were  absolutely  void,  and  tha  county 
court  of  Jefferson  coimtr,  Jald  Barlow  not 
maUHg  an  appearanos  la  nid  ease,  never 
acquired  jurisdiction  of  the  pwmb  ot  said 
defendsnt  Et  Is  an  Inflexible  nle  that  any 
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Jodgment  rendered  by  thB  court  uixni  a  mat- 
ter  not  wfthln  its  Jurisdiction  la  nuU  and 
void.  Morse  r.  Presby,  2S  N.  H.  11S&\  Lyies 
r.  Bolles.  8  S.  C.  258;  Ponce  t.  nndervtiod. 
Nt  Ga.  601;  Webb    Garr,  78  Ind.  455. 

In  order  to  tbe  vaUdity  of  the  Jadgment 
tbe  court  must  have  Jurtsdiction  of  the  per- 
son, and  it  Is  a  femlllar  and  unlTersal  rule 
that  a  Judgment  rendered  by  a  court  having 
no  Jurisdiction  of  elUier  the  party  or  the  8ul>- 
Jectrmatter  is  void  and  a  mere  nullity,  and 
will  be  so  held  and  treated  vbienBvex  and 
for  whatever  purpose  it  la  soui^t  to  be  used 
or  relied  on  as  a  valid  judgmoit  28  Gye. 
681  and  1074,  and  authorities  there  cited. 

[S]  The  check  or  draft  sued  on  in  the  ease 
of  H.  A.  Hall  A  Co.  against  Barlow  Is  a  ne- 
gotiable paper,  and  could  not  be  made  Onb 
subject  of  garnishment  As  defined  by  Oomp. 
Laws  IBOe,  H  4626.  4^,  a  n^otlable  instru- 
ment is  a  written  i^miae  or  request  tor  tbe 
payment  of  a  certain  sum  of  money  to  order 
m  bearer,  and  must  be  made  payable  in  m<m- 
ey  only,  and  without  any  condition  not  ca- 
taln  of  fulfillment  dtisens*  Bank  ot  Colum- 
bua,  Ohio,  v.  Landls.  37  Okl.  630,  132  Pac. 
1101 ;  Farmers'  Loan  ft  Trust  Co.  v.  McCoy 
ft  Spivey  Bros^  32  Okl.  277.  122  Pac  126,  40 
L.  R.  A.  (N.  S.)  177. 

8ecti<Hi  6725,  Oomp.  Laws  1909,  provides: 

"No  judgmeot  shall  be  rendered  upoa  a  lia- 
bility of  a  earniBhee  arising  *  *  *  by  rea- 
son of  his  having  drawn,  aeoepted,  maa&  in- 
dorsed or  guaracteed  aoy  negotiabls  blU,  draft 

note,  or  other  aecurity." 

[4]  "A  Judgment  rendered  by  a  court  hav- 
ing no  Jurisdiction,  either  of  the  parties  or 
the  subject-matter,  is  a  mere  nullity,  and  will 
be  80  held  and  treated  whenever  and  for 
whatever  purpose  it  is  sought  to  be  used  or 
relied  on  as  a  valid  Judgment"   23  Cyc.  681. 

Where  a  judgment  is.  void  for  want  of -Ju- 
risdiction, whether  of  the  subject-matter  or 
of  the  person  of  the  defendant,  It  is  of  no 
effect  whatever,  as  an  estoppel  does  not 
merge  the  cause  of  action,  and  constitutes 
no  bar  to  further  litigation  upon  the  same 
cause  of  action.  23  Cyc.  1124. . 

[6]  It  follows  that  said  county  court  never 
acquired  any  jurisdiction  of  the  subject-mat- 
ter of  said  action  of  Hall  ft  Co.  against  Bar- 
low. Since  it  Is  shown  that  said  county 
court  acquired  no  jurisdiction  either  of  the 
person  of  said  Barlow  or  the  subject-matter 
of  said  suit,  the  Judgment  In  said  action 
against  Barlow  is  void;  and,  the  Judgment 
against  defendant  being  void,  the  order  of 
the  county  court  requiring  the  garnishee,  the 
defendant  to  pay  said  sum  of  fsoo  into 
court,  was  illegal  and  void,  and  inch  order 
of  payment  and  the.  payment  of  said  money 
into  court  does  not  afford  defendant  herein 
a  shadow  of  defense  agalnsb  this  action, 
and  therefore  the  court  did  not  err,  under 
the  evidence,  In.  refusing  to  snbniit  to  tiie 
Jury  d^^dant's  defense  pleading  former  ad- 
judication. 


BXaPOBTBB  (OkL 

The  court  having  committed  no  error  la 
tile  trial  of  this  cause,  the  Judgment  render^ 
ed  should  be  afilrmed. 

PfflB  CUBJAM.  Adopted  in  whol& 


HABPEB  V.  BOABD  OF  COM'RS  OF  OK- 
LAHOMA COUNTY.  (No.  428S.) 

■(Supreme  Court  of  Oklahoma.   June  8,  1915.) 

(SvUabiu  6y  tht  Court.) 

,1.  SuTBS  4^»9  —  New  State  —  TBbieobui. 

Laws— CouPEnaATioN  op  District  Glebk. 
Section  828,  Rev.  St.  tit.  "Judiciary"  (U.  S. 
Ccn&p.  St  1901,  p.  642),  relating  to  the  fees  and 
compensation  of  clerks  of  the  mstrict  courts  of 
Oklahoma  Territory,  by  virtue  of  section  IS  of 
tbe  Organic  Act  (Bev.  Laws,  1910,  vol.  1,  p.  Iviii), 
IB  inconsistent  and  repugnant  to  the  Constitu- 
tion, and  is  locally  inapplicable,  and  was  there- 
fore not  extended  to  and  did  not  remain  in  force, 
by  reaaon  of  sacdm  2,  art  25,  of  tbe  Schedule 
to  the  CoostitutUmi  in  tbe  state  of  Oklahoma 
after  the  adoption  of  the  C(»iBtitution. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 

Dig.  I  4 ;  Dec.  Dig.  «==>9.] 

2.  Officebs  <=»100— GouPcnaaTioN  of  Dis- 
trict OLBBK— SIATUXK8— OONBTirunONAL- 

mr. 

There  being  no  provision  of  the  statutes  or 
the  ConstitQtion,  fixing  the  compensation  for  the 
several  clerks  of  the  district  courts  prior  to  the 
passage  of  the  act  by  the  special  or  extraordina- 
ry session  of  the  Legislature  on  March  19,  1910 
(Sess.  Laws  1910,  c.  69,  pp.  129,  139J.  the  ac^ 
tion  of  said  Legltdature  in  fixing  the  compensa- 
tion of  such  officers  is  not  in  conHict  with  Const, 
art.  23,  |  10,  forbidding  tbe  enactment  of  a  law 
diminishmg  or  increasing  tbe  emoluments  or  sal- 
ary of  a  public  officer  after  his  election  or  1^ 
pointment,  or  during  his  term  of  office. 

[Ed.  NotB.^Far  other  cases,  see  Offleerib 
CenL  Dig.  R  162-157;  Dec.  Dig.  «a>10a] 

3.  Statutes  «=>255— Compensation  of  Dis- 

TBXCT  ClEBK— TDCB  OF  TAKING  EFFECT. 

The  Fee  and  Salary  Act^  passed  by  tbe 
Legislature  March  19,  1910.  without  the  emer- 
gency clause,  wherein  the  salaries  of  the  various 
county  officers  were  based,  for  the  respective 
counties,  on  tbe  population  thereof,  to  be  deter^ 
mined  by  the  federal  census  of  April  15,  1910, 
went  into  effect,  and  became  operative,  as  to 
clerks  of  the  district  courts,  on  June  17,  1910, 
by  Virtue  of  section  68,  art.  6,  Const,  regard- 
less of  the  fact  that  on  that  date  tbe  census 
showing  the  population  of  such  counties  bad  not 
been  omcially  promulgated  by  the  federal  offi- 
cers. 

[Ed.  Note.— For  ofStex  cases,  see  Statutes, 
Gent.  Dig.  J  336;  Dec.  Dig.  «=>265.] 

4.  Clebks  of  Coubts  i®=»37— Payment  of  It- 
LBQAL  Claim— Right  to  Rzcoveb. 

I%e  federal  fee  bill,  In  force  in  Oklahoma 
Territory  prior  to  statehood  not  having  been 
continued  in  for^  by  section  2,  Schedule  (S  366, 
Williams'  Ann.  Const.),  there  was  no  law  au- 
thorizing clerks  of  tbe  district  courts  of '  the 
state  of  Oklahoma  to  claim  or  receive  a  per  di&n 
fee  of  $5  per  .day  tor  attending  seasionB  of  the 
court.  And  where  such  claims  have  been  made 
to  and  paid  by  the  board  of  county  commission- 
ers, the  same  may  be  recovered  back  from  suck 
clerk  receiving  tbeuL 

(Bd'  Note.— For  other  eases,  sea  Clerks  of 
Courts.  Cent  Dig.  |  65 ;  Dec  Dig.  «=>37.] 
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5.  Counties  ^=>75  —  Payment  of  txxxoAi. 
Claim— Right  to  Recoveb. 

A  board  of  countj  conimis8!(«i«rB  ia  withotrt 
inrifldiction  to  allow  a  clgim  of  a  county  officer 
for  salary,  fees,  or  other  compensation,  not  au- 
tBorized  by  law ;  and  an  officer  who  receives 
BQCh  sums  from  the  county  treasury,  not  being 
entitled  thereto,  is  liable  therefor  at  the  soit  of 
the  county,  regardless  oi  the  fact  that  no  ap- 
peal has  been  taken  from  the  action  of  the  board 
allowing  same. 

*  [Ed.  Note.— For  other  cases,  see  Counties, 
■Gent  Dig.  »  118,  117,  184;  Dec.  Dig.  «s»76.] 

.Commissioners'  Opinion,  XHvIslon  No.  L 
Error  from  District  Ooiirt,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Jud^. 

Action  by  the  Board  of  County  Commls- 
sionera  of  OkOahoma  County  a,xaliist  Hath- 
away Harper.  JuUffment  for  plaintiff,  and 
defendant  brings  errpr.  Affirmed. 

W.  P.  Harper,  of  Ofelahoma  City,  for  plaln- 
"tJfr  in  error.  John  Embry  and  Sam  Hooker, 
both  Oklahoma  City,  for  defendant  in 
error. 

•  BREWER,  C.  The  board  of  county  com- 
missioners of  Oklahoma  county  brought  this 
suit  against  Hathaway  Harper,  who  served  in 
said  county  as  clerk  of  the  district  court 
from  November  16,  1907,  until  January  9, 
1911,  and  the  Southern  Surety  Company, 
surety  on  his  official  bond,  for  the  purpose 
■of  recovering  certain  fees  and  emoluments 
received  by  hlrb  in  excess  of  the  compensa- 

'tlcm  to  which  he  was  justly  entitled,  and  for 
certain  fees  collected  and  retained  by  him, 
and  to  which  it  is  alleged  he  was  not  entitled 
onder  the  law.  A  Jury  was  waived,  and  the 
cause  was  tried  to  the  court  Judgment  was 
rendered  in  favor  of  the  county  and  against 
both  defendants.  This  appeal  Is  prosecuted 
by  defendant  Harpw. 

■  The  controversy  here  la  over  the  following 
items,  which  entered  Into  the  judgment  viz. : 
$3,609,  allowed  by  the  commissioners  to 
Harper  from  November  17,  1907,  to  June  17, 
1910,  and  which  represents  the  aggregate  of 
a  per  diem  fee  of  (6  per  day  for  attending 
court ;  $360,  paid  him  by  the  county  commis- 
sioners on  claims  filed  for  per  diem  fees  for 
attending  court  after  June  17, 1910;  $408.15. 
allowed  him  by  the  board  of  county  commls- 
Bloners  as  expenses  for  running  his  office 
prior  to  June  17,  1910;  and  $1,858.69,  excess 
of  fees  collected  and  retained,  above  the  sal- 
ary for  himself  and  assistants,  allowed  by 
the  Fee  and  Salary  Act  of  June  17,  ISIO 
(section  32l7,  Rev.  Lawii'1910),  and  aggregat- 
ing $6,326.84. 

Defendant  argues  several  propoeitions  in 
support  of  his  ccmtentlon  that  the  couuty  was 
not  mtitled  to  a  Judgmrat  agaln^  him  for 
the  above  sums  of  mon^,  and  such  conten- 

,tion  may  be  summarized  as  follows:  (1) 
That  by  reason  of  section  13  of  the  Organic 
Act  (section  73,  Wilson's  Rev.  &  Ann.  Stat 
1903),  and  chapter  16.  S  82S,  Revised  Statutes 

.of  the  United  States  (U.  S.  Comp.  St  1901, 


642), -certain  fixed  ffees  and  nnaluments  wen 
allowed  clerks  ot  the  district  courts  in  Okla- 
homa Territory,  and  that  sections  2  and  18 
of  the  Schedule  to  tlie  C<mstltntlon  contlnaed 
In  force,  after  the  admission  of  the  stat^  said 
laws,  flxlng  sncb  fees  and  emoluments ;  and 
that  as  snch  laws  authorized  a  per  diem  fee 
of  $5  for  attending  court,  and  a  certain 
schedule  ot  fees  for  other  services  to  be  rm- 
dered,  that  he  had  a  right  to  all  the  fees  of 
the  office,  including  the  per  diem.  <2)  His 
fees  and  ouolummts,  being  Ozed  by  the  laws 
at  the  time  he  went  Into  office,  could  not  be 
diminlBhed  during  the  term  for  :whlch  be 
was  elected,  by  reason  of  section  10,  art  23, 
of  the  Constitution,  and  that  therefore  the 
Fee  and  Salary  Act,  passed  and  approved 
March  10,  1910,  without  the  emergency 
clause  (section  3217,  Rev.  Laws  1910)r,  was 
not  4i^icable  to  his  office,  because  it  would 
change  the  emoluments  thereof,  contrary  to 
the  Constitution,  and  that  therefore,  even 
after  Its  date,  he  was  still  entitled  to  receive 
all  the  fees  consing  into  his  office.  Including 
the  per  diem  fees.  (3)  Defendant  claims  that 
the  Fee  and  Salary  Act  bding  based,  for  the 
several  counties,  upon  the  population  there- 
of,  to  be  shown  by  the  federal  census  of  1910, 
did  not  go  Into  effect  during  his  term  of  of- 
fice, for  the  reason  that  the  result  of  the  cen- 
sus had  not  been  proclaimed  officially  during 
said  term.  (4)  That  since  no  appeal  was  tak- 
en from  the  action  of  the  board  ot  county 
commissioners  in  allowing  him  the  i^r  diem 
fees  and  the  Items  tor  office  expenses,  such 
action  became  final,  and  prevents  the  county 
from  recovering  sndl  items  in  this  suit  We 
will  dispose  of  these  contmtlfms  in  the  oxd^ 
named. 

[1]  1.  Tills  contentltm  rests  upon  the  claim 
that  as  the  office  of  clerk  of  the  district  court 
was  created  by  section  2,  art  17,  of  the  Con- 
stitution, and  is  a  county  office,  and  that  as 
section  18  of  the  Schedule  to  the  CMistltu- 
tlon  provides  tliat  such  officer  shall  be  enti- 
tled to  such  salary  and  compensation  as  was 
provided  for  such  officer  "by  the  laws  of  the 
territory  of  Oklahoma";  Oiat  he  was  enti- 
tled, as  such  clerk,  to  charge,  collect,  and  re- 
tain as  his  own  fees  for  performing  the  vari- 
ous services  and  duties  of  said  office,  in  ac- 
cordance with  the  federal  fee  bill,  contained 
in  section  828,  U.  S.  Comp.  Stats.  1901,  c. 
16,  tit  "Judldary,"  which  was  in  force  in 
Oklahoma  Territory  prior  to  statehood*  by 
reason  of  section  13  of  the  Organic  Act,  as 
found  at  page  Ivlll,  vol.  1,  Ber.  Laws  1910,  un- 
der which  Oklahoma  Territory  was  organiz- 
ed. It  Is  quite  true  that  such  deAs,  prior  to 
stat^bod,  were  allowed  for  Uielr  compen»i- 
tlon  the  fees  mentioned  in  such  federal  fee 
bin,  and  that  this  fee  bill  was  not  only  pot 
in  force  in  Oklahoma  TerrfttM?,  but  remain- 
ed so  in  force  therein  notil  the  edmltMtui 
■oi  the  state  Into  the-TTnlon.  It  Is  earnestly 
nrged  beret  with  conslderSble  slunr  ot  reasM, 


^ssFor  ethar  itMrnam  «m  mow  topl^  and.  XST-^VHBBK  la     Kar-HwtlMrad  Dlswts  SB*  ladasM 
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were  this  now  to  be  considered  as  of  flret  t 
Impression,  that  this  fee  bill  was  brought  orer  ' 
and  coDtinaed  in  force  bj  section  18  of  the 
S<diednle  to  the  Constitntion.  Bnt  this  point 
la  DO  longer  open ;  it  has  been  passed  npon 
bj  this  court  in  at  least  three  cases:  First, 
in  that  of  Bt^rt  r.  Anderson,  24  Okl.  82, 
103  Pac.  142,  20  AtiTt  Cas.  142,  which  was  a 
case  InTolving  the  fees  of  the  der*  of  the 
Supreme  Court.  In  that  case,  while  It  is 
tme  the  office  of  clerk  of  the  district  court 
and  the  question  of  his  compensation  were 
not  directly  InrolTed,  yet  it  is  pointed  out 
that  the  laws  in  force  In  OUahoma  Territory, 
relatlre  to  the  compensation  of  snCh  clerks, 
were  not  contlnaed  In  force  by  tlie  Constitu- 
tion, for  tlie  reason  that  they  were  locally 
inaivUcable.  But  If  this  was  dictum  In  that 
case,  such  claim  cannot  be  n^de  to  the  rea- 
soning and  holding  in  the  case  of  State  ex. 
rel.  Beardon  t.  Harper,  33  Okl.  5T2,  123  Paa 
1038,  In  which  case  Mr.  Justice  WiUlams 
used  In  the  text  the  following  language: 

"By  section  2,  art  17,  of  the  Constitution,  the 
office  of  clerki  of  the  district  court  is  created  in 
each  organized  county  of  ttiis  state.  It  is  there- 
fore contended  by  defendant  in  error  that,  the 
clerk  of  the  district  court  under  the  state  gov- 
.emnlent  beiog  a  county  officer,  section  18  of  the 
Bcbedule  applies,  and  the  salaiT  and  compensa- 
tion by  said  section  provided  for  such  office  is 
that  'provided  by  the  laws  of  the  territory  of 
Oklahoma  for  like  named  officers.*  That  the  act 
ct  the  legialatiTe  aasonbly  of  the  territory  of 
Oklahoma,  proriding  fees  and  oompensatioD  for 
the  clerks  of  the  district  courts,  was  void  ii  well 
settled.  Pitts  v.  Lo«an  County,  3  Okl.  719.  41 
Pac  584:  Bobart  et  aL  t.  Anderson,  24  Okl. 
82.  103  Pac  742,  20  Ann.  Cas.  142;  United 
States  T.  MacMillan,  1^  U.  S.  S04, 17  Sup.  Ct. 
395,  41  L.  Ed.  805.  Section  13  of  the  Organic 
Act  (Act  May  2,  1890.  c.  182,  26  St.  at  L.  8S>, 
providing  that  'there  snail  be  allowed  to  tht  at- 
torney, marshal,  derks  of  the  Supreme  and  dis- 
trict courts  the  same  fees  as  are  prescribed  for 
similar  serrlces  by  sach_per8ona  in  diapter  16, 
title  "Judiciary,"  of  the  Revised  Statntes  of  the 
United  States.'  was  held  in  Bohart  et  sL  t.  An- 
derson, '  supra,  to  be  locally  inapplicable,  and 
titerefore  neither  extended  to  nor  remained  in 
fbrce  after  the  erection  of  tiu  state." 

Still  later.  In  the  case  at  Board  of  Co. 
Ccnn'rs  t.  Ernest,  147  Pac.  822,  the  reasoning 
of  the  two  fbfmer  oises  1b  Somewhat  extend- 
ed, and  the  coort  holds  In  the  syllabus  as 
follows: 

"Section  18  of  the  Organic  Act  (Wilson's  Rev. 
tt  Ann.  St  1903,  f  73)  and  chapter  16,  title  'Ju- 
diciary.' f  828,  Rev.  Stat.  TJ.  S.  (U.  S.  Comp.  St 
1901,  p.  d42),  relating  to  the  fees  and  compensa- 
tion of  the  clorka  of  the  district  courts  of  the 
territory  of  Oklahoma,  are  inconsistent  with  and 
repugnant  to  the  Schedule  to  Constitution  (arti- 
cle 26,  |  2),  as  well  as  locally  inapplicable; 
hence  were  not  put  In  force  in  the  state. 

From  the  above  cases.  It  will  be  seen  that 
It  Is  now  settled  that  the  federal  fee  bill,  un- 
der which  the  cl^a  «f  the  district  ooorts  in 
•Oklahoma  Tecritocy  recelTed  Oielr  feee  and 
emoluments,  was  not  ext«ided  in  torcn  as 
^ecUre  and  operatlre  In  the  state  of  Okla- 
homa, by  any  pvorlsion  oC  the  GoBStitutiuin; 
and  tber^ore,  sadi  derks*  after  the  ereottoa 

tfae  state,  were  holding  effioe  and  perfMm- 
ins  tbe  Unttea  oonneeted  QumrltSi-  irlOmit 


any  fixed  and  certain  eonotensatlon  havlns 
been  provided  by  law.  It  was  beid  la  Bob»xt 
T.  Anderscm,  sofwa,  and  CoramisBtoners  t. 
Eknest,  aupra,  lioweTer,  ttiat  altfaoaCb  tha« 
was  no  conq>en8atlaa  fixed  by  law,  y^  tbat. 
Inasmuch  aa  it  dearlx  appeared  Utat  It  wna 
the  intuition  of  th*  lawmakos  tbat  sodi 
clerks  shonld  reoelTe  leastmaUe  oHnpensa- 
tloa,  to  be  fixed  by  law,  nntU  It  was  so  fixed, 
they  would  be  entitled  to  a  reasonable  com- 
pensation, to  be  determined  by  the  proi»er 
tribnnaL 

[2]  2.  D^uidan^s  first  oontention,  lia-rlns 
been  decided  adTersdy  to  Um,  Us  second,  in 
whldi  he  inrokee  aeclion  10,  art.  23,  of  the 
ConstitntkMi,  aa  pndilbitlng  a  diaii^  In  an 
offices  oompensBti<m  dnring  bis  term  of  at-  ' 
flee,  loses  ihe  foundation  npon  irttlch  It  la 
predicated;  for.  If  be  was  bedding  an  office 
for  which  the  law  fixed  no  salary  or  otba 
compensatlffli,  it  certainly  follows  that  a  lec- 
Islatlre  enactmoit;  fixing  a  salary  for  sndi 
office,  could  not  be  open  to  the  charge  that 
it  (dianged  the  salary  already  agisting.  Tfaoi. 
so  far  as  this  contention  is  concerned,  th^e 
is  no  reason  why  the  fee  and  salary  bill,  ap- 
proved by  the  (rovernor  mi  Marcb  19,  iSlO, 
without  the  emerguicy  danse,  should  not  af- 
fect and  be  aK>licable  to  defsidanL  Hut  It 
was  80  applicable  was  held  in  the  case  of 
State  ex  reL  Reardon  vv  Harper,  supra, 
wherein  it  is  said  in  the  text: 

"As  to  the  office  of  district  clerk,  where  no 
compensation  had  been  Sxed,  we  conclude  that 
the  fee  and  salary  bill  of  March  19,  1910,  be- 
came effectire  80  days  after  the  adjournment  of 
the  session  of  the  Legislature  at  wbkt  it  was 
passed." 

[3]  3.  milB  contention,  that  the  fee  and 
salary  act  was  not  In  force  durlns  defend- 
ant's term  of  office,  because  the  federal  cen- 
Bua,  giving  the  popnlatlon  of  Oklahoma  coun- 
ty, had  not  been,  during  sach  time,  <^clally 
promulgated,  likewise  falls  under  the  dedsion 
of  State  ex  rel.  Beardon  t.  Harper,  supra. 
In  that  case,  the  court,  in  an  addendum  to 
the  opinion,  written  <hi  rdiearlng,  gooB  into 
and  analyzes  this  CMitentlim  at  considerable 
length,  and  it  would  serve  no  good  pui^raee  to 
restate  here  the  reasoning  by  wtUcfa  the  ooazt 
in  that  case  reached  the  ccnolualon  that  the 
act  In  question  did  go  into  ^ect  90  days  aft- 
er its  approval,  and  regardless  ot  whetlier 
the  federal  oensoa  had  been  (tfOdally  pnmralr 
gated,  farther  than  to  qnote  txcm  ttk» 
ion  the  following: 

"There  is  nothing  in  said  act  to  intfcate  tiat 
it  was  not  intended  for  it  to  go  Into  effect  aa 
provided  by  section  58,  art  6,  of  the  Constitn- 
tion. Said  act,  having  gone  Into  effect  90  daya 
after  the  adjournment  of  the  Le^slatnre,  ap- 
plied to  every  county  In  the'  state.  The  fact 
that  the  federal  census  of  1910  may  not  have 
been  officially  promulgated  as  to  Oklahoma  coun- 
ty OB  tfae  date  that  said  act  went  Into  effect 
to  wit,  June  17,  1910,  did  not  prevent  said  act 
from  applying  to  said  county.  Under  the  Salary 
and  Fee  Act  of  March  19, 1910,  it  was  the  duty 
of  the  defendant  in  error,  as  clerk  of  the  dis- 
trict court  of  said  county,  to  file  a  verified  re- 
port of  his  woriE  for  preoediDg  montii,  idMnr- 
hag  tka  tetal  fesa  charged  tu        east  and  the 
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totsl  Cms  ooHected  In  each  case,  and  to  pay  all 
aueh  f«ea  into  th«  eoontr  tRaaury.  Th«n  the 
countj  owed  liim  bis  aalar;  for  bucIi  month,  but 
aaid  salary  could  not  be  computed  until  the  fed- 
eral census  bad  been  promulgated,  which  was  to 
be  taken  as  of  the  date  of  April  16,  1910.  This 
eonstniction  is  reasonable,  and  gives  a  fair  owt- 
struction  to  tbe  entire  act.  Especially  is  this  so 
as  to  the  office  here  in  qaestion,  where  there  was 
no  statute  in  force  regulating  the  charges  there- 
for." 

[I]  4.  On  this  point,  It  la  sufficient  to  say 
that  It  l8  well  settled  by  the  dedalons  of  tbla 
state  that  a  board  of  county  commissioners 
Is  without  Jurisdiction  to  allow  a  claim  of  a 
county  officer  for  salary,  fees,  or  other  c<xn- 
IwnsatioD,'  not  authorized  by  law,  and  that 
an  officer  who  receives  such  from  the  county 
treasury,  not  being  entitled  thereto.  Is  liable 
therefor  at  the  suit  of  the  county,  regardless* 
of  tbe  fact  that  no  appeal  has  been  takA 
from  the  action  of  the  board  allowing  such 
sum.  Anderson  r.  Board  of  Co.  CtMu'ra,  143 
Pac  1145;  Zlegler  t.  Board  of  Co.  Com'ra, 
144  Pac.  S81;  Orendorff  v.  Board  of  Co. 
Com'rs,  144  Fac.  383;  Huntington  et  at  t. 
Board  at  Co.  Gom'rs.  144  Pac.  386 ;  B-ussell  t. 
Board  of  Ca  Com'rs,  144  Pac  680;  Board  of 
Co.  Com'rs  t.  Ernest,  147  Pac.  322. 

This  disposes  Of  the  fourth  and  last  gen- 
eral contention  made  by  defendant,  adverse- 
ly to  him ;  and  this  necessitates  the  final  du- 
ty of  examining  the  Items  entering  Into  the 
Judgment,  to  see  If  they,  or  any  of  them,  were 
Improperly  Indnded  therein. 

[4]  Ibe  first  item  entering  Into  the  Judgment 
Is  $3,600,  per  diem  fees,  <daimed  by  tbe  clerk 
and  paid  by  the  commissioners  prior  to  tbe 
passage  of  the  Fee  and  Salary  Act  mentioned 
snpra.  ^e  legality  of  this  fee  and  of  the 
aetlw  of  the  coonly  oommlesloners  in  allow- 
ing it  to  a  district  cleA  has  been  passed  np- 
on  by  this  court  In  Board  of  County  Commls- 
aloners  v.  Ernest,  supra,  wheieln  it  is  aaid: 

"Daring  the  year  1900.  the  board  of  county 
commissiMiers  of  Grant  county  allowed  the  de- 
fendant in  error,  who  was  at  the  time  clerk  of 
the  district  court  tjt  said  county,  a  fee  or  chance 
of  $6  per  day  for  attendance  upon  the  court  dur- 
ing its  sessions  held  in  the  months  of  October, 
1908,  and  June,  1909.  Held  that,  there  being 
no  statute  antboricing  sach  charge,  tiie  board, 
not  having  the  inheroit  right  to  fix  fees  or 
charges  of  public  officers,  was  without  jurisdio- 
tion  in  the  premises,  and  its  action  was  there- 
fore Toid." 

Therefore  tills  sum  was  impropeily  obtain- 
ed bf  defendant  fMm  the  oouaty,  and  vu  re- 
coTemble  tram  him  ta  this  mU. 

me  next  item  ct  $B0^  was  likewise  based 
vpon  a  dalm  Cor  per  diem  fees,  after  the 
passage  of  aald  I>e  aiid  Salary  Act.  and  which 
was  also  allowed  i^khi  a  tiaSm  of  defeodast 
by  tbe  county  commlsslcmen.  Having  held 
that  the  Fee  and  Salary  Act  was  In  force  and 
appltcaUe  to  defendant,  and  as  U  provided 
that  he  dioald  reeetni  a  certain  aaUaT  as 
full  compensatfw  for  tbe  serrlees  of  his  of- 
fice, It  necessarily  follows  that  he  received 
tbls  sam  Illegally  fmn  the  cownty,  and  that 
It  oaght  to,  and  can  be,  recovered  back. 


The  item  of  $408.15  was  dabned  by  and 
allowed  defendant  for  office  expenses  prior  to 
the  passage  of  the  Fee  and  Salary  Act 
While  at  that  tUue  there  was  no  fixed  com- 
pensation to  be  paid  to  this  otBctar,  yet,  as 
has  been  seen,  he  was  entitled  to  a  reasona- 
ble compensation  for  performing  the  services 
of  the  office,  and  in  fact  did  diarge.  collect, 
aad  receive  certain  fees  tor  the  various  kinds 
of  services  performed  during  that  time,  and 
his  right  to  r^aln  said  fees,  except  as  to  the 
per  di^,  has  not  been  brought  into  question. 
It  may  also  be  added,  that  the  fees  so  re- 
ceived during  this  period  amounted  to  quite  a 
large  sum ;  the  office  being  ran  upon  a  fee 
basis— that  la,  the  derk  retained  all  the  ordi- 
nary fees  and  charges  as  his  own— It  ought 
to  follow  that  he  should  have  paid  bis  own 
expenses  for  stamps,  inddratals,  etc.,  for  his 
office.  He,  therefore,  had  no  right  to  demand 
and  receive  from  the  county  xrimbnrsement 
for  same. 

As  to  the  last  It^  Involved,  that  of  $1,- 
858.69,  which  represents  the  excess  of  fees 
cfdlected  and  retained  after  June  17,  1910, 
above  the  salary  allowed  for  himself  and  as- 
sistants, there  Is  ^o  possible  basis  for  making 
a  claim  upon  bis  part  that  ha  was  entitled  to 
retain  said  fees,  ooept  upon  the  cmtentlon 
that  the  FM  and  Salary  Act  was  not;  appli- 
cable to  him,  whidi  has  been  held  against 
him. 

It  follow!^  therefore^  that  all  ot  the  items 
Imduded  In  Qie  present  Jndgmrat  were  profh 
er  dkargcs  against  the  defioidant  and  In  favor 
of  the  county,  and  that  there  was  no  enw  In 
eo  declaring,  wbldi  results  In  an  affirmance 
of  the  case. 

PBBCUIUAlf.  Adopted  m  vhOla. 


DBNUAK  V.  BBBNNABISN  et  sL 

(No.  4077.) 

(Snpreme  Court  of  Oklahoma.   April  20,  1S16. 
Behearing  Denied  July  8,  1915.) 

fHvUabu*  Iv  the  Court.) 

1.  EVIDSNCK  «S>4S0— FABOZi— Nom-^OBPO* 

BATIONS. 

A  promissory  note,  tbe  body  of  which  is  In 
ths  nana),  simple  form,  and  signed,  "F.  XJ.  S. 
Co.,  By  W.  M.  D.  Direct  J.  A.  Z.  Direct  B. 
M.  Direct  J.  W.  Mc  Direct  H.  a  C.  Direct  D. 
B.  A.  Pres."— the  first  name  being  that  of  a 
corporation,  is  not  necessari^  the  indepeodent 
oMIgation  of  tha  corporation,  but  Is  ambiguous 
in  the  Berne  that  it  was  not  error  to  admit  parol 
evidence  to  show  the  Intration  of  the  parties 
was  to  obligate  themselves  for  its  payment. 

[Bd.  Note.— For  other  cases,  see  EWidence, 
Cent.  Dig.  H  1722,  1906-1910.  2109-2114; 
Dee.  Dig.  «»459.] 

2.  PLBAMNO  «S»1OT— BSPLT— AXSWBB. 

A  reply  need  act  be  filed  when  the  answer 
does  not  really  set  up  new  matter,  bat  rather 
evidential  fncts  in  the  way  of  a  denial  to  the 
plaintiff'a  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  |{  321,  323;  Dec  Dig.  *=»ie(tl 
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S.  Tbial  «=s70— RicopBNrwG  GAa>— BnTTSAi, 

TO  Recah.  Jubv— Discbetion. 

A  party  to  a  lawsuit,  who  voluntarUy  re- 
mains away  from  the  trial  of  his  case  until 
the  jury  baa  retired  and  before  they  return  a 
verdict,  caoDot  complain  because  the  eonrt  de- 
clines to  recall  the  jury  on  bia  appearance  for 
the  purpose  of  permitting  him  to  testify.  The 
court's  action,  being  discretional,  la  never  er- 
ror, unless  abused. 

[Kd.  Note.— For  other  caMS,  see  Trial,  Out. 
Dig.  S  166 ;  Dec.  Dig.  ^70.] 

Commissioners'  Opinion,  DiTlslon  No.  4. 
EhTor  from  District  Court,  Jefferaon  Cotmt7 ; 
Frank  M.  Bailey,  Judge. 

Action  by  A.  A.  Brennamen  and  others 
against  W.  M.  Denman  and  others.  Judg- 
ment for  plalntlfPs,  and  defendant  named 
brings  error.  Affirmed. 

This  action  was  brought  in  the  district 
court,  Jefferson  county,  by  defendant  in  er- 
ror Brennamen  against  W.  M.  Denman,  plain- 
tiff in  error,  J.  A.  Zacltary,  Roy  Martin,  J.  S. 
McKnlght,  H.  C.  Cutler,  and  D.  E.  Ackermao, 
upon  the  following  written  instrument: 
"$337.00.      Waurika,  Okla.,  Sept.  26,  1906. 

"One  day  after  date  we  promise  to  pay  to  the 
order  of  A.  A,  Brennamen  three  hundred  and 
thirty  seven  and  uo/100  doUara  at  the  bank  of 
Waurika,  Waurika,  OklahcHDa,  value  received 
with  interest  at  10  per  cent,  per  annum  bom 
date  until  paid. 

"Farmers*  Unltw  Stock  Co., 

"By  W.  M.  Denman,  Direct 
*'J.  A.  Zackary,  Direct, 
"Roy  Martin,  Direct 
"J.  W.  McKnlght,  Direct 
"H.  O.  Cutler, Direct 
"D.  B.  Aekerman,  Pres." 

Indorsed: 

"January  26,  '0&  rec^vcd  on  within  note 
twentj'-five  dollars.'^ 

The  petition  allies,  in  addltkm  to  the  usu- 
al allegations,  that  d^endants  pnunised  and 
agreed  with  plaintiff  to  be  individually  U- 
aMe  and  bound,  and  fliat  the  note  was  sign- 
ed with  such  anderstandlng.  On  Bfay  10, 
1911,  defendants  Denman,  ^ckary,  Martin, 
and  MCKnlght  filed  a  Joint  demurrer  stating: 
First,  the  petition  did  not  set  np  sufficient 
facts  to  cmstitnte  a  canae  of  aeUon ;  second, 
because  the  petition  on  its  face  shows  that 
if  plaintiff  has  a  cause  of  acti«t,  same  was 
against  Farmers'  Union  Stock  Company,  and 
not  against  them;  which  on  September  19, 
1911,  was  heard,  overruled,  exoeptUm  saved, 
and  leave  to  answer.  Default  was  entered 
against  defendants  Cutler  and  Aekerman  tor 
want  of  plea.  Other  defendants  on  November 
28. 1911,  filed  Joint  answer  verified  by  defaid- 
ant  Zackary,  ccmsisting  of  a  goieral  denial, 
and  alleging  that  the  note  sued  on  was  the 
debt  of  the  "Farmers  Union'Sto<^  Company," 
a  oorporation*  and  signed  by  them  as  agents 
and  not  in  their  Individual  capacity;  that 
plalntlfl  In  error  knew  Uielr  authority  in  the 
premises,  and  that  the  note  was  the  debt 
of  the  corporation,  and  not  the  individuals, 
to  which  answer  no  reply  was  filed.  Hie 
.  cause  was  tried  December  7,  1911.  to  a  Jury. 
At  the  conclusion  of  the  defendant  in  error's 


evidence  the  answering  defendants  entered  a 
demarrer,  whl^  mis  sustalnAd,  except  as  to 
Denman.  Some  Immaterial  testlmcmy  was 
taken  on  behalf  of  Denman,  after  which  hia 
attorney  stated  that  It  was  then  11  o'clo<^ 
and  his  climt  (Denman)  would  arrive  on  the 
11:40  a.  m.  train,  and  moved  the  court  to 
recess  until  snch  time,  which  was  denied  and 
exertion  taken.  Upon  motion  of  the  defend- 
ant in  error,  the  court  Instructed  a  verdict 
a^lnst  Denman  and  Aekerman,  to  which 
Denman  excepted.  It  further  appears  that 
the  court  then  gave  written  instructions,  to 
which  no  exception  appears  to  have  been 
taken  ot  saved,  and  after  argument  the  Jury 
retired;  that  soon  thereaftw  attorney  for 
Denman  stated  to  the  court  that  hla  client 
Was  then  in  court  and  had  a  good  and  .valid 
defense  to  the  action;  that  the  Jury  was 
still  deliberating,  and  moved  the  recaU.  of 
the  Jury,  to  permit  blm  to  testify  In  his  own 
behalf,  which  was  denied  and  exception  tak- 
en, ^e  Jury  returned  the  verdict  for  de- 
fendant In  error,  and  In  due  course  motion 
for  new  trial  was  filed,  heard,  overruled,  ex- 
ception taken,  and  Judgment  rendered  for 
defendant  In  error,  fnmi  which  Denman  alime 
appeals  and  assigns  as  error  the  following: 

"First  'The  court  erred  in  overruling  the  de- 
murrer to  plaintiff's  petition, 

"Second.  In  admltnng  evidence  offered  ■  om 
the  part  of  plaintiff  and  objected  to  by  dtfend- 
ant 

"Third.  In  the  admission  of  evidence  dis- 
puting the  allegations  of  defendant's  answer, 
when  same  had  not  been  denied  by  any  plead- 
ing on  the  part  of  the  plaintiff. 

"Fourth.  In  refusing  and  ruling  oat  compe- 
tent evidence  offered  M  the  part  m  the  defend- 
ants, 

"Fifth.  In  refuring  to  postooiie  tte  furtlier 
bearing  of  the  cause  for  45  muiuteB  and  enable 

defendant  Denman  to  testify. 

"Sixth.  In  peremptorily  instructing  the  jury 
to  retnm  the  verdict  against  Denman  when 
there  was  evidence  befwe  the  jnty  for  which 
reasooable  minds  oould  have  based  a  verdict 
in  his  favor, 

"Seventh.  In  refusing  the  rsQUest  of  tbe  de- 
fendant Denman  that  tbe  jury  be  recalled  and 
he  be  permitted  to  testify  in  his  own  behalf, 
be  being  present  in  court  long  prior  to  the  time 
that  the  verdict  was  rendered. 

"Eighth.  In  overruling  the  defendant's  mo- 
tion for  new  triaL 

"Ninth.  Because  the  ver^ct  and  Judgment  Is 
contrary  to  law  and  the  evidence  Introduced 
in  said  cause." 

Jones  ft  Green,  of  Wanrika,  for  plaintiff  in 
error.  Bridges  ft  Vertrees,  of  Waorlka,  for 
defendants  in  error. 

WATTS,  a  (after  stating  the  fhcts  as 
above).  [1]  L  Assignments  1,  2,  ^  6^  8,  and 
9  may  be  ewsUered  togetltar  as  mhradng 
but  one  question. 

On  the  Iboe  of  the  note  as  herdn  set  out, 
la  It  ambiguous  In  the  aenae  that  it  was  erroi 
to  admit  parol  evidence  to  show  that  the  in- 
tention of  the  parties  was  to  obligate  them- 
selves to  its  payment?  Upon  this  prc^xtsi- 
tlon  we  think  the  courts  have  discussed  and 
dlflTered  In  their  views  beyond  all  bope  of 
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Immediate  recondliatton,  and  If  the  Supreme 
Court  of  thl«  state  had  not  heretofore  choiMi 
the  afflnnative,  we  would  find  much  dlfflcultr 
In  our  alinement.  Justice  Dunn  (Wleis  et 
al.  T.  Treese,  27  OU.  774. 117  Pac.  1S2)  very 
carefully  cwsidered  the  questlm,  involving 
^  a  note  equally  as  difficult  as  the  one  under 
oonslderatlon,  to  wit: 

"$40.00       Cleveland,  O.  T..  Sept  6th,  1901. 

"January  Ist,  1904,  after  date,  the  Green- 
wood Gin  Co.  promise  to  pay  to  S.  N.  Treese 
&  Son  or  bearer,  forty  dollars  at  the  Triangle 
Bank  of  Cleveland,  O.  T.,  value  received  with 
interest  at  10  per  cent  per  annum.  No.  3- 
Due  Jan.   lat,  lOOl. 

"M.  A.  Wiera,  Pres.  of  Company. 

"W.  A.  Moore,  Sec." 

We  call  especial  attention  to  the  reading 
and  signing  of  the  note  last  referred  to: 
**Tbe  Greenwood  Gin  Co.  promise  to  pay." 
"iSignedJ   M.  A.  Wiers,  Pres.  of  Oompany. 
"W.  A.  Moore,  See." 

We  quote  Judge  Dunu  as  follows: 
"It  appears  that  on  the  trial  of  the  action 
the  court  admitted,  over  the  objection  of  plain- 
tiffs in  error,  evidence  showiog  that  the  note 
was  signed  by  them  in  their  personal  capacity, 
and  tbat  it  was  Intended  to  biod  them,  and  not 
the  Greenwood  Gin  Oompany.  Courts  in  which 
this  propoaitiaHD  had  been  presented  and  passed 
on  have  left  do  field  for  original  research  or 
expression,  and,  in  passiDg  on  the  same,  we 
content  ourselves  with  a  quotation  from  two 
well-considered  cases  which  disclose  the  state 
of  the  law  and  which  espreas  our  viem. 

"The  Supreme  Court  of  Maryland,  Id  the 
case  of  Lanin  ft  Rand  Power  Co.  v.  Sinaheimer. 
48  Md.  411,  30  Am.  Rep.  472,  in  holding  parol 
evidence  admissible  in  such  case,  said:  The 
construction  of  written  instruments,  signed  by 
persons  describing  themselves  as  agents,  or  as 

-officers  of  eorporatlODS,  has  been  a  fruitful 
source  of  litigation,  and.  the  decisioDs  are  con- 

-  fiictlng  and  in  maay  cases  unsatisfactory,  "Hot 
that  there  seems  to  be  any  difficulty  in  regard 
to  the  rules  of  law  which  ought  to  govern  In 
the  interpretation  of  contracts,  but  in  the  ap- 

.  plication  of  such  rules  to  each  particular  case. 
The  subject  is  fully  considered  by  Parsons  on 
Notes  and  BIIIb,  Story  on  Promissory  Notes, 
Byles  on  Bills  of  Exchange;  and  we  do  not 
prr^WSe  to  examine  In  detail  the  many  cases 
referred  to  by  these  writers,  nor  attempt  the 
fruitless  task  of  reconciling  conOicting  deci- 
sions. After  all,  the  qnestion  whether  one  sign' 
Inf  a  note  or  accepting  a  bill,  as  an  officer  of 
a  corporation,  means  to  bind  himself  personaUy 
is  a  question  of  intention  between  the  parties 
to  the  instrument ;  and  this  intention,  we  sd- 
mit,  as  a  general  role,  must  be  determined  by 
the  face  of  the  paper  itself.  Where  one  hav- 
ing authority  accepts  a  bill  In  such  a  manner 
as  manifests  an  intention  not  to  bind  himself, 
but  to  bind  a  corporation  of  which  he  is  an 
officer,  and  to  be  paid  out  of  the  funds  of  the 
corporation,  it  is  clear  in  such  a  case  the  ac- 
ceptance will  not  bind  him  perswally.  But 
cases  frequently  occur,  owiDg  to  the  almost  In- 
finite variety  in  forms  of  eipresdon  and  in 
the  use  of  words.  In  which  it  is  difficult  to  de- 
termine from  the  face  of  the  paper  itself 
whether  the  party  sIgDing  means  to  bind  him- 
self, and  adds  his  official  character  merely  for 
the  purpose  of  indicating  the  character  in 
which  he  acts,  or  whether  the  official  character 
is  added  for  the  purpose  of  showing  he  does 
a  mere  ministerial  act,  and  that  the  promise 
is  made  and  the  obligation  Incurred  for  and 
in  behalf  of  the  eoiporetion.  In  other  words, 
does  he,  in  the  language  of  the  court  in  Brad- 
Ice  V.  Boston  Glass  Com'y,  16  Pick.  (Mass.) 
347,  "apply  the  sxacutiag  hand  as  the  Instru- 


ment of  another,  or  the  promising  and  engaging 

mind  of  a  contracting  party"?  In  such  cases, 
where  there  is  such  ambljrmty  on  the  face  of 
the  paper  as  to  be  consistent  with  either  con- 
Btrucdoo,  whether  one  means  to  bind  himself 
personally,  or  acts  only  in  an  official  capacity, 
parol  evidence  is  clearly  admissible,  to  prove 
the  circumstances  under  which  the  contract 
was  made,  or.  in  other  words,  to  prove  the 
true  nature  of  the  transaction.  Haile  et  al.  v. 
Pierce,  32  Md.  330,  3  Am.  Rep.  130;  1  Am. 
Leading  Gas.  Marg.  633,  notes  to  Rathbon  v. 
Budling  and  Pentz  v.  Stanton.  Parol  evidence 
in  such  cases  does  not  cootradict,  alter,  or  add 
to  the  written  instrument,  but  explains  the  in- 
tention of  the  parties,  and  which  could  not 
be  ascertained  with  any  degree  of  certainty 
from  the  face  of  the  instrument  itself.' " 

Again,  In  70  Iowa,  591,  81  N.  W.  »47,  Heff- 
ner  v.  Brownell: 

"We  promise  to  pay  Daniel  HeEEner,"  etc 
"[Signed]  Independence  Mfg.  Co., 

"D.  I.  Brownell.  Pres. 
"D.  B.  Sanford,  Sec" 

Quoting: 

"la  the  case  at  bar  It  may  be  considered  tbat 
the  Independence  Manufacturiog  Company  is 
bound,  and  still  the  question  remaius  whether 
the  defendant  Is  not  also.  The  note  purports 
on  its  face  to  be  the  note  of  all  the  persons, 
including  the  corporation,  who  executed  it. 
There  is  nothing  wi  the  face  of  the  note  which 
Indicates  that  the  defendants  signed  it  as  presi- 
dent of  the  manufacturing  company,  and  for  it. 
•  ♦  •  The  courts  have  been  called  on  to  de- 
termine who  is  bound  on  notes  similar  in  some 
respects,  and  yet  all  to  which  our  attention  has 
been  called  are  different  from  the  instrumpnt 
sued  on.  Some  of  tbese  do  not  disclose  the 
name  of  any  principal  except  the  persons  who 
have  signedT  the  note,  or  claim  to  have  done 
so  In  a  representative  capacity.  In  this  case, 
as  the  note  purports  to  bind  both  the  corpora- 
tion and  the  defendant,  and  there  Is  nothing  to 
indicate  that  the  defendant  was  president  of  the 
corporation,  or  had  signed  the  note  for  it.  or 
in  Its  behalf,  we  think  he  is  bound  personally, 
and  that  the  letters  'Pres.'  must  be  regarded 
simply  as  descriptive  of  the  person  to  whose 
signature  tbey  are  appended.  It  follows  that 
the  court  erred  in  sustaining  the  demurrer." 

In  McCandless  t.  Bdle  Plain  Canning 
Co.,  78  Iowa,  ICl,  42  N.  W.  635,  4  L.  R.  A. 
306. 16  Am.  St  Rep.  429.  the  note  In  quesUon 
reads: 

"We  promise  to  pay  to  EllKa  J.  McOandless," 
etc  Belle  Plain  Canuing  Co., 

"A.  J.  Hartman,  President. 
"H.  Wessell,  Secretary." 

Id  this  case  the  facts  were  that  the  Belle 
Plain  Canning  Company,  defendant,  was  a 
corporation.  No  defense  was  made  in  its  be- 
half, and  judgment  rendered  against  It  by  de- 
fault The  defendants  WesscU  and  Hartman 
claimed  they  were  not  liable  upon  the  note 
because  they  signed  same,  not  as  Individuals, 
but  for  and  in  b^aU  of,  the  Belle  Plain  Cun- 
ning Company.  A  number  of  witnesses  were 
introduced  up<xi  the  trial,  and  the  testimony 
was  taken  as  to  what  occurred  when  the  note 
was  given  In  the  way  of  explanation  of  the 
signatures  of  Wessell  and  Ilartman,  and 
which  testimony  tended  to  show  that  said  de- 
fendants signed  the  note  In  their  official  ca- 
pacity and  not  otherwise.  And  there  was 
evidence  tending  to  show  that  the  plaintiff 
believed,  when  she  received  the  note,  that 
the  said  defendants  were  makers  thereof  as 
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IndlTldTulB.  The  plaintiff's  testtmonr  vbb 
that  before  the  note  tras  <Kecnted  dhe  asked 
Wessell  what  security  he  would  give,  and  he 
replied  that  he  would  give  his  own  name  and 
Hartman's  name  on  the  note.  After  the  evi- 
dence was  all  bitroduced,  the  court,  on  mo- 
tion of  the  plaintiff,  directed  the  jury  to  re- 
turn a  verdict  against  the  defendanfcB  for  the 
amount  of  the  note,  and  upon  appeal  the 
cause  was  affirmed. 

In  60  Kan.  01,  81  Pac.  688, 18  U  R.  A.  638, 
84  Am.  St  Rep.  107,  Kline  et  aL  v.  Bank  of 
Tescott,  the  note  in  controversr  was  as  fol- 
lows; 

"f850.00    Eanopolis,  Sana.,  June  Ist,  1888. 
"Nine  moDtlis  after  date  we  promise  to  pay 

to  the  order  of  Western  Creamery  Building  & 
Supply  Company  nine  hundred  fifty  dollars, 
at  the  Kauopolis  State  Bank,  Eanopolis,  Kan- 
sas, with  interest  at  the  rate  of  12  per  cent, 
per  annum  until  paid." 
"[Signed]  Eanopolis  Creamer;  Co., 

"H.  O,  Waite,  President 
"W.  B.  Wooley,  Secretary. 
"No.  1120.   Ehie  March  Ist,  1889,* 

On  the  back  of  the  note  Is: 
"W.  F.  Kline,  Wm.  Van  Deventer,  H,  B. 
Farris,  J>.  H.  Funk,  Board  of  Directors." 

And  the  court  said: 

"  'Where  individuals  sutracribe  their  proper 
names  to  a  promissory  note,  prima  facie  they 
are  personally  liable,  though  they  add  a  descrip- 
tion of  the  character  in  which  the  note  is  giv- 
en; bat  sucli  presumption  of  liability  ipay  be 
rebutted  as  between  the  orinnal  parties,  by 
proof  that  the  note  was  in  fact  given  by  the 
makers  as  agents  with  the  payee's  knowledge' 
(citing  Byles,  Bills,  27,  note  1;  Haile  v.  Fierce, 
32  Md.  327  [3  Am.  Kep.  139];  McWhirt  v.  Mc- 
Kee,  6  Kan.  412;  Xalley  v.  Burtis,  45  Kan. 
147,  25  Pac  603)." 

The  court  further  says: 

"Tben  is  one  principle  upon  the  subject  al- 
most universally  admitted,  *  •  *  and  that 
is  the  interpretation  of  the  contract  ought.  Id 
every  case,  to  be  such  as  will  carry  into  effect 
the  intention  of  the  parties ;  and  in  most  cases 
it  is  admitted  tliat  proof  of  the  facts  and  cir- 
cumstances which  took  place  at  the  time  of  the 
transaction  are  admissible  to  aid  in  the  inter- 
pretation of  the  language  employed.  *  *  « 
We  think  that  the  parties  who  signed  as  direc- 
tors had  the  right  at  the  trial,  to  give  in  evi- 
dence to  the  jury  tliat  the  note  In  iiuesti<m  was 
not  their  note  as  guarantors,  but  that  it  was 
the  note  of  the  Eanopolis  Creamery  Company 
only." 

In  the  following  cases  somewhat  similar 
writings  have  been  construed  supporting  our 
view  of  the  law:  8  Cyc.  260;  Flske  v.  Eld- 
ridge,  12  Gray  (78  Mass.)  474 ;  Frankland  v. 
Johnson,  147  III.  520,  35  N.  B.  480,  37  Am. 
St  Rep.  234;  Day,  Adm'r,  t.  Ramsdell,  90 
Iowa,  731,  62  N.  W.  208,  57  N.  W.  630 ;  Ren- 
dell  T.  Harriman  et  al.,  75  Me.  497,  46  Am. 
Rep.  421;  White  v.  Miner's  Nat  Bank  of 
Georgetown,  102  U.  S.  658,  26  U  Ed. 
McCandlesa  t.  Belle  Plaine  Canning  Co.,  78 
Iowa,  161,  42  N.  W.  635,  4  L.  R.  A.  396,  16 
Am.  St  Rep.  429;  Sturdlvant  et  al.  v.  Hull, 
59  Me.  172,  8  Am.  Rep.  409 ;  Kean  v.  Davis, 
21  N,  J,  Law,  6S3,  47  Am.  Dec.  182 ;  Wetump- 
ka  &  Coosa  R.  R.  Co.  v.  Bingham,  5  Ala.  657 ; 
Glllig.  Mott  &  Co.  V.  Lake  Bigler  Road  Co., 
9  Ner.  214;  Southern  Podflc  Oa  t.  Ton 


Schmidt  Dredge  Oa  et  aL*  118  Cal.  868,  80 
Pac.  690;  De  Witt  et  al.  r.  Walton.  9  N.  T. 
571 ;  Eeldan  ^Hnegar.  95  MIcOl  ^  M  N. 
W.  901,  20  L.  B.  A.  766. 

In  Janes  t.  aUzeus'  Bank,  9  OfcL  446,  60 
Pac.  29,  can  be  fonnd  a  very  complete  dis- 
cussion of  the  subject  . 

As  a  dictum,  In  the  case  at'  bar,  we  are 
lead  to  believe  that  U  the  notes  had  been 
signed,  "Farmers'  Union  Stock  (Company,  by 
W.  N.  Denman,  Pres.,"  "Secy.,"  "Treas.," 
or  such  like,  and  not  followed  by  other  names 
with  the  suffixes  added,  then  it  unquestloa- 
ably  would  have  t>een  the  note  of  the  corpo- 
ration, and  not  susceptible  of  parol,  but  by 
the  addition  of  their  names  with  the  suffixes 
added,  as  In  the  case  at  bar.  It  leaves  tlie 
situation  in  doubt  as  to  the  real  int^t  of 
the  parties.  Most  all  of  the  authorities  bold 
that  a  suffix  is  merely  descriptive  of  the  per- 
son, and  some  of  the  authorities  go  to  the 
extent,  where  tlie  name  is  fallowed  by  a  suf- 
fix, ttiat  it  is  not  ev&a  prc^r  to  permit  evi- 
dence to  show  that  It  was  the  Intention  of 
the  parties  to  sign  In  the  capacity  of  an 
agent  We  are  not  umnindful  that  various 
and  reputable  authorities  hold  contrary  to 
the  views  we  have  taken.  See  Carpenter  v. 
Farnsworth,  106  Mass.  561,  8  Am.  Rep.  360 ; 
Heffron  v.  Pollard,  73  Tex.  96,  11  S.  W.  165, 
15  Am,  St  Rep.  764;  Talk  et  aL  t.  Moebs, 
127  U.  S.  697,  8  Sup.  Ct  1319,  32  L.  Ed.  206 ; 
Mathews  v.  Dnbuque  Mattress  Co.,  S7  Iowa, 
246,  54  N.  W.  225,  19  L.  B.  A.  676;  McCleUan 
et  aL  V.  Reynolds,  49  Ma  312;  Latham  v. 
Houston  Flour  Mills  et  aL,  68  Tex.  127,  3  S. 
W.  462 ;  liebscher  v.  Kraus,  74  Wis.  887,  43 
N.  W.  166,  5  L.  H.  A.  496, 17  Am.  St  Rep.  171 ; 
BngUsh  &  Scottish-American  Mortgage  &  I. 
Co.  V.  Globe  Loan  &  Trust  Ou  et  aL,  70  Neb. 
435,  97  N.  W.  612,  6  Ann.  Oaa.  909;  10  Cyc. 
notes,  pp.  1026,  1027. 

[2]  II.  We  cannot  agree  vrith  counsel  In 
the  third  assignment  It  seems  to  us  the  an- 
swer does  not  set  up  new  matter,  but  rather 
states  evidential  facts,  constituting  an  an- 
swer to  the  petition,  to  whleh  a  reply  need 
not  be  ffled.  See  Terrapen  v.  Barker,  26  OkL 
93,  109  Pac.  93L  However,  as  defendants 
went  to  trial  without  (Ejection,  It  Is  now  too 
late  to  raise  the  questloa.  MM  t.  Holt^  23 
OkL  689,  102  Pac;  187. 

[S]  in.  Tin  fifth  and  seventh  assignments 
were  addressed  to  the  sound  discretion  of 
the  trial  court,  and  it  Is  never  emr,  tmleea 
abused.  The  plalntUt  In  error,  Denman,  was 
a  party  to  the  snit,  sad  edbould  luive  been 
present,  to  give  evidence.  If  necessary.  How- 
ever, as  no  written  motion  under  oath,  or 
other  substantial  showing  at  the  time  of  the 
request,  as  to  whst  he  would  testify.  If  pres- 
ent, was  made,  we  do  not  tiilnk  error  wss 
committed. 

Thereffffe,  finding  no  errom  of  Che  trial 
court,  we  recomm«id  that  the  Judgment  of 

the  lower  court  be  affirmed. 

FEB  CURIAM.  Adopted  iXk  whole 
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WILKIN-HAI/IS  BANK  t.  HBESTBIN. 

(No.  3887.) 

<SDDreme  Oornt  of  Oklahoma.    Jan*  8,  IffUk 
Behearins  Denied  Julj  0,  1916.) 

fiSyna&n*  hif  the  Vouri.) 

1.  Banes  and  Baheiho  «=9l02— Authobitt 
or  Fbesidbnt. 

The  aXEairs  and  tnutnefls  of  a  baukfiig  aaso- 
cfation  under  section  1^83,  Comp.  Laws  1909, 
are  managed  and  controlled  by  the  board  of  di- 
nctora.  I'be  statute  is  silent  as  to  the  duties 
of  the  president,  iie  is.  however,  the  prasidiUK 
member  of  the  board  of  directors,  and  may  be 
delegated  the  authority  of  ezeroisinK  personal 
supervision  over  the  affairs  of  the  bank;  if 
SUCH  authority  is  not  delegated  to  him,  he  has 
only  such  authority  as  is  inherent  in  tiie  oihce 
itself. 

[Kd.  Note.— For  other  eases,  see  Banks  and 
Banking,  Cent  Dig.  U  889-213;  Dec.  Dig. 
I1O2.J 

&  Banks  and  BAirKiits  —  Hiscon- 

OUCT  OF  PKESIDENV— IdABLLtTX  OF  BANK. 

Where  the  president  of  a  bank  while  pur- 
pc-Ttin];  to  act  In  such  capacity  enxajtes  in  a 
fraudulent  transaction  entirely  withont  the 
scope  of  his  general  or  delegated  powers,  by 
which  he  obtains  the  property  of  another,  but 
of  which  transaction  the  directorate  has  no 
knowledge,  and  from  which  ttie  bank  derires  no 
benefit,  and  which  is  In  no  manner  ratiSed  by 
the  board  of  directors,  the  bank  is  not  bound 
thereby  and  is  not  liable  in  damages  for  any  in- 
iory  arising  therefrom. 

_[Bd.  Note.— For  otiiet  eases,  see  Banks  and 

Banking.  Cent.  Dig.  H  271.  2^;  Dee.  Dig.  «sa 

Comiulssioners'  Opinion,  Divls^n  No.  8. 
Error  frum  District  Court,  Oklahoma  Ooon- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Bemie  Hersteln  against  the  WU- 
fcio-Hale  Bank,  formerly  the  Night  &  Day 
Bank.  Judgmeot  tor  plaiaUfT,  and  defendant 
brings  error,   Berersed  and  remanded. 

Ledbetter,  Stuart  ft  Bell,  of  Oklab(»na  City, 
for  plaindift  In  error.  Qiddings  A  Oiddinesi 
of  Oklahoma  Oi&,  for  defoidant  In  erroc. 

BLBAKMORB,  a  This  action  was  com- 
menced  In  the  district  conrt  of  Oklahoma 
comity  on  the  22d  day  of  April,  1911,  by  Ber- 
uie  Hanteln,  as  plaintiff,  against  the  Nlgfat  ft 
Day  Bank,  Abner  Davis,  and  A.  Lorenze,  as 
4«Ciadant8.  It  was  subsaqnentlj  dlunlssed 
as  to  DaTlB  and  Lorenza  During  the  pend- 
«K!y  of  the  action  the  name  of  the  d^end- 
ant  Night  &  Day  Bank  was  changed  to  Wil- 
kin-Hale Bank.  The  case  was  tried  to  the 
coart,  and  resulted  in  Judgment  for  plaintiff. 
The  parties  wlU  be  referred  to  as  they  ap- 
peared in  the  trial  court. 

The  facts  as  dlscloaed  by  the  record  are: 
That  the  Night  ft  Day  Bank,  having  a  capital 
of  92&,000,  was  doing  a  gmeral  banking  busi- 
ness at  Oklahoma  City;  that  Abner  Davis, 
its  president,  owned  $22,000  of  the  stock. 
At  some  time  during  Uie  year  an  increase  of 
the  capital  Bto<A  of  said  bank  from  9^,000  to 
fSO.OOO  was  duly  anthorlzed,  and  the  stock 
Issued,  the  whole  amount  being  purchased  by 


Abner  Da  via.  mereafter  Abner  Sttvto  wrote 
the  foUowlnc  letter  to  tiia  Turner  Mercaih 
tUe  Company  (written  on  Night  ft  Day  Bank 
letter  bead): 

"Oklahoma  aty,  Okl..  Aug.  15,  1910. 

'Tamer  Mercantile  Co.,  Indianola,  Okla- 
homa—Gentlemen:  On  the  2d  of  last  June,  we 
had  a  letter  from  yon  hi  answer  to  a  letter  of' 
ours  of  May  81st,  with  reference  to  yon  invest- 
ing in  our  bank  stoclc.  We  have  heard  nothing 
further  from  you  since,  and  as  we  decided  not 
to  place  the  stock  which  we  were  then  offering, 
took  it  off  the  market.  At  this  time,  however, 
we  are  again  confronted  with  the  prMKMUtion 
of  increasing  our  capitalization  to  $100,000. 
This  we  are  compelled  to  do  in  order  to  comply 
with  the  banking  laws  of  the  state,  whidi  on 
account  of  the  large  deposits  we  have,  nanu^ 
going  toward  the  tudf  million  dollar  mark,  and 
the  population  of  the  city  have  reached  the 
point  where,  as  above  stated,  win  compel  us 
to  take  this  step.  We  are  therefore  offering  the 
stock  to  influential  and  leading  business  men  in 
the  different  cities  coTeriag  this  t^ritory  so 
as  to  make  the  Night  ft  Day  Bank,  In  its  stock- 
holders' way,  what  the  people  have  made  it 
in  depositors'  way,  namely  a  bank  of  the  peo- 
ple. We  to-day  have  orer  4,000  depositors  and 
are  increasing  at  so  rapid  a  pace  that  no  other 
bank  in  this  city  has  ever  made  such  a  record 
in  the  past  and  is  not  likely  to  do.ttiis  in  the 
future.  If  you  are  interested  we  would  be 
pleased  to  bear  from  you  on  the  inclosed  ad- 
dressed envelope  and  as  the  stock  we  are  of- 
fering amounts  to  but  a  limited  amount,  we 
would  suggest  that  you  act  quickly  and  if  you 
prefer,  Mr.  Lorenze,  who  has  charge  of  the 
stock  issues  for  the  bank,  may  have  occasion 
to  come  to  your  city  in  the  next  few  days  and 
will  be  pleased  to  call  on  yon  for  a  personal 
interview.  We  may  frankly  say  to  you  that 
were  we  to  desire  to  sell  the  stock,  that  we  can 
get  a  much  larger  price  from  parties  in  this 
city,  who  are  aspiring  the  control  of  it,  than  we 
are  getting  from  our  friends  through  the  state, 
as  the  stock  to  you  will  be  sold  at  par  without 
any  premium,  while  on  the  other  band  a  bank 
of  the  mumitude  of  our  bank  with  more  than 
over  4,000  depositors  and  reaching  the  half 
million  deposit  mark,  any  shrewd  business  man 
must  ondovtand  that  the  growlnc  business  it- 
self la  worth  100  per  cent,  premium  from  a 
point  of  a  permanent  and  profitable  investment. 

"Thanking  you  for  an  early  reply,  and  awaits 
lag  your  immediate  answer,  we  remain, 
"Slnoei^  yonn. 

^Abner  Davis,  President" 

Thereafter  A  Lorenze,  the  pMvon  referred 
to  In  said  letter,  called  upcm  the  platntlff, 
wlio  was  the  presldrat  of  the  Turner  Mer- 
cantile Company,  at  Its  i^ace  of  business  at 
Indianola,  Okl. ;  ^nd,  raying  upon  the  rep- 
resentations contained  in  said  letter,  plaintiff, 
on  behalf  of  the  mercantile  company  and  for 
hlmeelJ^  entered  Into  the  foUchving  contract : 
"Indianola,  Okl.,  11/1/10. 

"To  Whom  It  may  Concern:  This  is  to  cer- 
tify that  Turner  Mercantile  Company,  Bernie 
llerstein,  and  A.  Lorenze,  reprctioiting  the 
Night  ft  Day  Bank  of  Oklahoma  City,  have  en- 
tered into  the  following  agreement:  Bemie 
llerstein  has  subscribed  10  shares  of  stock  in 
Che  above-mentioned  bank  and  Turner  Mer- 
cantile Company  10  shares  of  stock  in  said 
bank,  said  amount  of  $2,000  being  payable  Jan- 
uary 1,  leii. 

"A,  Lorenze,  representing  said  bank,  being 
their  authorized  agent,  agrees  to  take  over  sun- 
dry notes  representing  land  sales  and  secured 
by  land,  and  bearing  the  mdorsement  of  Turn- 
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cr  Mercantile  Cooipatiy,  to  be  discounted  at  a 
net  rate  of  S  per  cent,  per  anaum  and  2  per 
ceoL  commissicw  for  sale  of  same.  Balance  of 
vaid  stock,  If  any  remainiiiff,  shall  be  pidd  in 
cash  to  make  out  the  $2,000. 

"Tomer  Mer.  Co., 

"Bemie  Uerstein,  PnsL 

"Bemie  Ilerstein. 

"A.  Lorenze." 

PnrBoant  to  said  contract,  abont  Decem- 
ber 20,  1910,  plalntitr  forwarded  by  register- 
ed mall  to  Abner  Davis,  president  of  tlie 
Night  &  Day  Bank,  n^otiable  notes  amonnt- 
iDg  to  approximately  (2,000,  and  two  checks, 
one  for  $281.50  and  one  for  $218.90,  which 
were  rec^ved  by  him  and  remained  on  his 
desk  for  some  days.  The  check  tor  $218.50 
disappeared  and  was  not  heard  of  again. 
In  some  manner,  not  disclosed  by  the  evi- 
dence, Jjoreuze  acquired  possession  of  the 
notes  and  was  holding  them  for  commissions 
claimed  by  him  to  be  due  on  the  sale  of  the 
stock  of  defendant  bank.  All  the  statements 
and  representations  contained  In  the  letter 
and  made  by  Lorenze  which  induced  the  mak- 
ing of  said  contract  and  the  delivery  of  the 
notes  and  chedis  to  the  president  of  the  bank 
were  false.  The  bank  had  not  been  compel- 
led or  authorized  to  increase  its  capital  stock, 
no  action  bad  been  taken  by  Its  stockholders 
looking  to  such  Increase,  and  no  certificate 
showing  compliance  with  the  statute  In  this 
respect  had  been  filed  with  the  bank  commis- 
sioner. Such  representations  were  unques- 
tionably made  by  Abner  Davis,  purporting  to 
act  as  president  of  the  bank,  for  the  fraudu- 
lent purpose  of  obtaining  the  notes  and 
checks  of  plaintiff  as  the  purchase  price  in 
a  pretended  sale  of  stock  which  the  bank  had 
not  issued  and  did  not  omtemplate  issuing. 

Prior  to  the  contract  for  the  purchase  of 
stock  in  question,  plaintiff  and  the  Turner 
Mercantile  Company  had  subscribed  for  $1,- 
OOO  of  the  stock  of  defendant  bank  actually 
issued  when  its  capital  was  Increased  from 
$25,000  to  $50,000,  and  bad  paid  the  money 
therefor  to  Abner  Davis,  as  tn^siilent  That 
stock  had  not  been  delivered ;  but  the  $1,000 
bad  been  deposited  to  the  credit  of  the  sto<^ 
or  subscription  account  In  the  bank. 

On  the  2i)th  of  December  following,  plain- 
tiff demanded  of  Abner  Davis,  as  president 
o;  the  bank,  the  performance  of  the  contract, 
on  the  part  of  the  bank.  '  This  was  refused. 

In  this  regard  plaintiff  testified: 

"Q.  Who  did  yoB  make  the  demaod  of?  A. 
Abner  Davis.  Q.  Where  waa  he  then?  A.  In 
the  bank.  Night  &  Day  Bank.  Q.  Waa  he  still 
in  charge  of  the  Night  &  Day  Bank?  A.  Xes, 
sir.  Q.  What,  If  anything,  did  be  say,  Mr. 
Herstein?  A.  Why,  he  said,  'We  have  decid- 
ed nut  to  issue  tliia  stock,  and  I  will  return 
the  money.'  He  says,  *It  has  been  placed  to 
the  credit  of  the  stockholders'  account,  and  I 
will  return  what  it  showB  there  as  a  credit 
from  your  payments,'  which  was  $1,281^^),  he 
said,  and  he  said  he  had  turned  over  the  other 
check  and  the  notes  to  Mr.  Lorenze,  and  Lo- 
renze had  them,  bot  he  waa.  at  that  time,  he 
said,  in  Milwaukee,  but  would  return  within  a 
day  or  two  and  he  would  ^et  these  notes  and 
this  check  and  return  them  to  me.  Q.  Ke  said 
there  was  to  your  oedit  $1,281.50?  A.  To  the 


credit  of  the  stockholders*  acooont  as  paid  by 
!  me.  Q.  What  constituted  that  Sl,28lJS0?  A. 
It  constituted  the  payment  I  made  on  the  first 
purchase  ot  stock  and  $28LS0  which  I  paid 
on  the  second  parcfaase  of  tin  stodL  Q.  Did 
you  ever  get  that  stock?  A.  No,  dr.  Q.  Did 
they  pay  you  back  the  $1,000  you  sent  thrai  in 
settlement  of  your  note  Kiven  for  the  stock?  A. 
Yea,  sir.  Q.  And  paid  you  the  $281  JiO?  A. 
Yes,  sir." 

It  was  stipulated  by  the  parties: . 

'^e  books  of  the  Night  A  Day  Bank  show 
that  on  the  29th  day  of  December,  1910.  the 
Turner  Mercantile  Company  waa  credited  on 
the  books  ot  the  bank  with  the  som  of  $1,281.' 
60,  the  deposit  dip  diowing  that  thU  $1,28L90 
was  nude  up  of  the  following  two  itema:  First, 
snbscription  $1j009;  aeoond.  lAeck  frooi  Indi- 
anola,  ^.50.^ 

The  dlreetoni  and  castiier  of  tlie  bank  tes- 
tified that  they  never  saw  the  notes  hi  qnea- 
tion  and  were  unaware  of  any  transactton 
between  the  plaintiff,  the  Tnmer  Mercantile 
Company,  and  Abner  Davis  and  Lorenze, 
and  that  neither  Darfs  nor  Lorenze  were 
authorized  to  act  for  the  bank  In  sodi  trans- 
actions. 

Prior  to  the  bringing  of  the  suit  the  inter- 
est of  the  Tomer  Mercantile  Company  waa 
assigned  to  plalntUf. 

Hection  261,  Kev.  Laws  1910,  provides: 

"The  capital  stock  of  any  banking  association 
doing  business  under  the  laws  of  this  state 
may  be  increased  or  decreased  at  any  time  by 
resolution  adt^ted  bj  three-fonrtbs  of  its  stock- 
holders, at  any  regular  meting  or  at  a  special 
meeting  called  for  that  purpose,  of  whidi  all 
stockholders  shall  have  due  notice,  in  the  man- 
ner provided  by  the  by-laws  of  sudi  banking 
aasociation.  A  caitlficata  must  be  filed  with 
the  bank  commissioner  by  the  diairman  and 
secretary  of  the  meeting,  and  by  a  majority  of 
all  the  directors,  showing  the  compliacce  with 
the  wovisions  of  this  section,  the  amount  to 
which  the  capital  stock  has  been  increased 
*  *  * ,  the  amount  of  stock  represented  at 
the  meeting,  and  the  vote  npon  the  question 
to  increase  or  decrease  the  capital  stock.  No 
such  changes  in  tlie  ca^tital  stock  of  any  su^ 
assuciatioQ  shall  be  valid  or  binding  until  the 
same  shall  have  been  approved  by  the  bank 
commissioner." 

[1]  The  affairs  and  badness  of  a  banking 
association  under  set^on  282,  Ber.  Laws 
IVIO,  are  managed  and  oontralled  the 
board  of  directors.  Tile  inesldait  la  selected 
from  among  their  nnmber;  but  the  statata 
is  silent  as  to  hia  duties.  In  Mldile  on 
Banks  and  Banking,  1  102  ^)  tt  Is  saM: 

"The  president  of  the  bank  is  generally,  if  not 
always,  a  member  of  the  board  of  directors,  and 
chosen  by  the  board  from  their  own  number. 
He  is  expected  to  preside  at  meetings  of  the 
board  of  directors,  and  ordinarily  the  position 
is  one  of  dignity  and  ot  indefinite  general  re- 
sponsibility rather  than  of  any  great  and  ac- 
curately known  power.  He  is  usually  expect- 
ed to  exercise  a  more  conatant,  immediate,  and 
personal  supervltdon  over  the  daily  affaire  of 
the  bonk  than  is  required  of  any  other  director; 
but  the  authority  inherent  in  the  office  itself 
is  very  small,  and  it  is  difficult  to  say  precise- 
ly how  or  where  It  is  much  in  excess  of  that 
which  can  be  exercised  by  any  other  single 
director.  Indeed,  it  is  said  that  the  entire 
lection  of  judicial  autborities  justifies  the 
enunciation  of  onlv  one  function  as  falling  with- 
in the  properly  innerent  power  of  the  prmdent, 
via.,  to  take  diarge  of  the  litigation  ot  the 
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bank  *  *  * ,  but  while  powers  inherent  In 
fte  office  of  president  are  very  few,  be  may  be 
authorized  by  the'  directors  to  do  anything  with- 
in tbe  ' authority  of  the  bank's  charter  which 
the  directors  themttelvea  might  do,  except  such 
positive  duties  as  the  charter  mahea  personal 
to  the  directors,  and  which  cannot  be  delegated. 

•  *  •  In  order  that  the  circumstance  of  a' 
particular  case  may  be  sufficient  to  raise  the 
presumpti<»>  of  au^ority  in  a  bank  president 
to  bind  the  bank  in  matters  beyond  the  usual 
scope  of  his  authority,  the  bank  must  in  some 
manner  he  a  party  to  the  circumstances,  oi% 
must  be  chargeable  with  knowledge  of  tbem. 

•  •  •  The  president  ba«  no  power  to  bind 
tbe  bank  except  in  the  discharge  of  bis  ordinary 
duties." 

Again,  it  is  Bald  by  tbe  same  author,  sec- 
tion 102  a>r 

"For  acts  and  contracts  not  within  the  gen- 
eral scope  and  sphere  of  agents'  duties,  the 
bank  is  not  liable  unless  there  has  been  a  pre- 
vious special  authority  of  a  subsequent  ratinca- 
tion." 

[2J  It  (s  dear  that  the  bank  derived  no 
benellt  by  reason  of  the  receipt  by  Abner 
Davis  of  the  notes  and  checks  involved  here- 
in in  the  courae  of  his  dealings  with  tbe 
plalntiir  and  the  Turner  Mercantile  Com- 
pany. Tbe  f218.50  check  disappeared  and 
was  not  cashed,  the  notes  were  never  In  Its 
possession,  and  the  check  for  f281.50  dated 
Indlanola,  Okl.,  December  20,  1910,  was  de- 
posited to  the  credit  of  the  mercantile  com- 
pany by  Davis,  president  of  the  bank,  on  the 
29th  day  of  Deeeraber,  1910,  together  with 
the  $1,000  which  had  theretofore  been  paid 
to  him  by  virtue  of  the  former  attempted 
purchase  of  stock,  and  the  whole  amount 
sabseguently  withdrawn  by  the  plaintiff,  it 
will  also  be  remembered  that  -  the  contract 
entered  into  by  tbe  mercantile  company  and 
the  plaintlfT  with  Lorenze  under  the  tenns 
of  which  tbe  two  checks  and  the  notes  were 
forwarded  to  Abner  Davis,  president  of  the 
bank,  was  entered  into  at  Indlanola,  OkL, 
away  trtHn  defendant's  ^c»  of  business. 

The  tahk  was  In  no  way  a  party  to  the 
transaction,  either  by  baring  authorized  tbe 
pretended  Increase  of  its  cai^taL  or  by  do- 
ing any  act  that  might  be  construed  as  evi- 
d^icing  an  intent  to  Increase  tbe  same  or  to 
Mnpower  its  president  or  any  one  else  to  so- 
licit Bttbscriptlona  to  any  contemplated  In- 
«iease  of  Us  stock.  Brery  act  of  Its  presl- 
dent  In  Us  dcaUnss  with  the  plaintiff  was 
obTlonsly  oitiidiy  without  the  scope  of  Us 
igeneral  paweva  as  an  officer  and  agent  of  the 
bank  under  the  laws  of  this  state.  Abner 
Uavls,  as  president  of  tbe  defendant  bank, 
bad  DO  authority  under  tbe  law  or  by  vir- 
tae  of  any  act  of  Its  directorate  to  bind  tbe 
bank  by  tbe  transactions  In  queatkoL  Tbe 
board  of  directors  bad  no  knowledge  of  sncb 
unauthorized  acts,  and  tber^ore  oonld  not 
bare  ratUled  them.  Weatwn  National  Bank 
T.  Armstrong,  152  D.  8.  346,  14  Sup.  Ct  672, 
^  L.  Ed.  470. 

Tbe  erldence  Is  wholly  Insufficient  and 
does  not  reasonably  tend  to  support  the 


Jndgmmt.  It  ftdlows  tbertfWe  tbbt  the 
Judgment  of  tbe  trial  court,  should  be  r»* 

versed  and  the  cause  remanded. 

P££  CUKIAM,  Adopted  In  whole. 


FALTER  V.  WALKEE  et  aL   (No.  6300.) 
(Supreme  Court  of  Oklahoma.    June  1«  1915.) 

(Byllabua  by  the  Court.) 

1.  Statutes  «5»188— Constbuctiow. 

One  of  the  most  el«nentary  canons  govern- 
ing the  coDstructiou  of  statutes  is  that,  if  tbe 
language  used  by  tbe  Legislature  conveys  a  def- 
inite meaning  which  involves  no  absurdity,  nor 
any  contradiction  of  any  other  parts  of  the 
statute,  then  that  meaning  apparent  on  the 
face  of  the  statute  must  be  accepted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  ||  266^  267,  276;  Dea  Dig.  «» 
ISS.] 

2.  DesOENT  Am  l>I8TBXBDTI0ir  «SD26— ^'OBIL- 

DBEN." 

"Children,"  with  respect  of  iwireutage, 
means  sons  and  daughters,  of  whatever  age,  and 
the  term  is  never  held  to  include  grandchildren 
or  more  remote  descendants,  unless  a  strung 
case  of  IntentloD  or  necessary  inmdleatitm  re- 
quires it. 

(Ed.  Note. — For  other  cases,  see  Descent  and 
stributlon.  Cent  Dig.  S8  76,  77;   Dec;  Dig. 
«t=>26. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Child.} 

3.  Descent  ano  Distbibdtioiv  9».S4— "CniL- 

DBBN  OF  AJTT  DsOEASBD  BjtOTHKB  OB  SlB- 
TKB." 

He  term  "children  of  any  deceased  brother 
or  sister,"  as  used  in  the  third  subdivision  ot 
section  S418,  Rev.  Iaws  1910,  has  reference  to 
the  sons  and  daughters  of  such  brother  or  sis- 
ter, and  does  not  include  grandsons  and  grand- 
daughters or  other  more  remote  descendants. 

[Ed.  Note.— For  other  cases,  see  Descent  anA 
IMstrlbution,  Cent  Dig.  fj  97-101;   Dec.  Dig. 

Error  from  District  Court,  Pontotoc  Coun- 
ty ;  Tom  D.  McKeown,  Judge. 

Action  by  Hiram  Falter,  by  his  guardian, 
J\  F.  Falter,  against  J.  C.  Walker,  adminis- 
trator of  W.  T.  Tjoving,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

B.  C  King,  of  Ada,  and  Gray  &  McVay,  of 
Oklahoma  City,  for  plaintiff  In  error.  J.  F. 
UcKeel*  ct  Ada*  for  defendants  In  error. 

.  KANB,  C.  J.  This  was  an  action  commenc- 
ed for  tbe  pnxpoae  ot  determining  the  der* 
olntloo  <a  tbB  estate  of  W.  D.  Lo^g,  de- 
ceased. The  idalntlff  In  wror  is  a  sranddilld 
ot  a  sister  of  tbe  decessed,  and  the  defend* 
ants  in  etm  are  the  administrator  of  bis 
estate  and  bis  sisters.  The  cause  was  tried 
upon  an  agreed  statement  of  facts  in  the 
county  court,  which  b^d  that.  Inasmuch  as 
It  was  agreed  that  the  decedent  left  no  Issue, 
nor  wife,  nor  fiLtber.  nor  motbw,  his  property 
descended  to  bis  slstm  In  exclusion  ot  tbe 
plaintiff  in  error,  ITpoo  an  ^ipeal  to  tbe  dlsi 
trict  court  tbe  same  conclusion  was  reacbed, 
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and  It  Is  to  reverse  this  action  of  the  district 
oouit  that  thlBiproceedii^;  In  error  was  com- 
menced. 

[3]  The  determination  of  the  controTeray 
herein  InvidTes  the  construction  of  that  part 
of  section  8418,  Bev.  Laws  OU.  1910.  which 
provides: 

"When  any  person  having  title  to  any  estate 

not  otberwlse  fimited  by  marriage  contract  dies 
without  disposins  of  the  cst&te  by  will,  it  de- 
Bceiids  and  must  be  distributed  in  the  followinc 
luaimer;   •   •  • 

"Tldrd.  If  there  be  no  issne,  nor  husband  nor 
wife,  nor  father,  nor  mother,  then  in  equal 
ahareB  to  the  brothers  and  sisters  of  the  dece- 
dent, and  to  the  childr^i  of  any  deceased  broth- 
er or  siBter,  by  right  of  representation.   •    •  •»» 

The  plaintiff  in  error  contends  that  the 
word  "children"  In  the  above  statute  should 
be  held  to  mean  "descendants,"  and  there- 
fore, he  being  a  grandchild  of  a  deceased  sla- 
ter and  a  grandnepbew  of  decedent,  he  la  en- 
titled to  participate  in  the  distribution  of  the 
estate  by  rlRht  of  representation. 

[1]  We  know  of  no  possible  theory  upon 
whldi  this  contention  can  be  sustained.  One 
of  the  most  tionentary  canons  govemlng  the 
Cfmstmctfon  of  statutes  is  that,  if  the  lan- 
guage used  by  the  Legislature  conveys  a  def- 
inite meaning  which  involves  no  absurdity, 
nor  any  contradiction  of  any  other  parts  of 
the  statute,  then  that  meaning  apiMxeot  on 
the  face  of  the  atatutet  must  be  accepted. 
Ken  V.  States  S3  OIcL  UO,  124  Pac.  284. 

[2]  GeDerally,  "chUdren,"  with  respect  of 
parentage,  means  sons  and  daughters,  of 
whatever  age,  and  the  term  Is  never  held  to 
include  grandchlldrra  or  nuwe  ronote  de- 
scendants, unless  a  strong  case  of  intention  or 
necessary  implication  requires  It  ^Hiere  is 
nothing  In  any  part  of  the  foregoing  statute, 
nor  in  the  general  laws  of  descent  and  dls- 
trUiutlon  of  this  state,  to  indicate  that  the 
Legislature  Intended  the  word  "children,"  as 
used  therein,  should  be  given  any  otiier  than 
Its  popular  meaning,  which  also  accords  with 
its  legal  EAgnlflcatlon,  namely,  as  designating 
immediate  offspring.  In  the  construcUon  of 
wills  where  greater  latitude  is  allowed  In 
order  to  effect  the  intwtlon  of  the  testator, 
sometimes  grandchildren  have  been  allowed 
to  take  under  a  devise  "to  my  surviving  dill- 
dren";  but  even  In  such  drcumstanees  the 
word  "diildren"  will  not  he  construed  to 
mean  "grandchildren,"  except  to  elCect  the 
obvious  intoitlon  of  the  testator.  Adams  v. 
Law,  17  How.  417,  IS  U  Bd.  140. 

We  are  therefore  ot  the  opinion  that  the 
county  court  and  the  district  court  were  right 
In  excluding  the  plaintUT  from  participating 
In  the  distrlbutloa  of  the  estate  oC  Ids  de- 
ceased grandunde.  Tha  Supmne  Court  of 
Oallfomla  had  oocaalon  to  construe  an  Iden- 
tical statute  in  the  Bfattcr  at  the  Estate  of 
William  Carry,  Deceased,  89  OaL  tS29,  and 
reach  the  same  conclusion. 

For  the  reason  stated,  Ae  judgmmt  of  tb» 
court  below  Is  aflBrmed.  AU  the  Justices 
concur. 


LOWBET  T.  IS  FLORB.   (No.  46B0l) 
(Supreme  Court  of  Oklaboma.   Jnne  15,  191&.> 

(Bptta^  by  the  Court.) 
L  DssoiRT  AJTD  DrnnzBunoir  •»28-^'0iaiir- 

DBKN." 

Ordinarily,  the  word  *^ehfklxca^  means  tlis 
Immediate   offspring,   and  does   wot  Indnde 

"grandchildren." 

lEd.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |i  76.  77;  Dec  Dig. 
«=»26. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  '<3uld.] 

2.  Descent  and  DisraiBtrnoN  *=>34 — ."Ghil- 

DnEH."  . 

The  word  "children,"  as  used  in  sobdivl- 
sion  3  of  section  8418,  Bev.  SL  1910.  whldi 
provides  that,  If  there  be  no  issue,  nor  husband, 
nor  wife,  nor  father,  nor  mother,  the  estate  of 
an  intestate  descends  in  equal  shares  to  the 
brothers  and  sisters  of  the  decedent,  and  to  the 
children  of  any  deceased  brother  or  sister,  by 
rifht  of  representation,  does  not  Indnde  gnmd- 
children  of  a  deceased  brother  or  sister  of  the 
intestate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
nistrihntion.  Cent  Dig.  H  97-101;  Dec.  Dig. 

Commlssimiers'  Opinion,  Division  No.  4. 
ErrcHT  from  District  Court,  Le  Flore  County ; 
W.  H.  Brown,  Judge. 

Action  by  S.  Lee  Lowjey  against  Mack  EL 
Le  Flore.  Judgment  tor  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Hale  &  Lnnsford  and  White  ft  Du  Bols, 
all  of  Potean,  for  plaliUlff  In  error.  Jones 
&  Lestw,  of  Wilbnrton,  fiff  defendant  la  er- 
ror. 

BOBBEBT9,  O.  This  case  comes  here  on 
appeal  from  Le  Flore  oonnty,  and  Involves  a 
question  of  inheritance,  and  theKtojt  a  con- 
struction of  the  laws  at  succession  and 
distribution  In  this  state. 

The  record  shows  that  the  plaintiff  In  er- 
ror, s.  Lee  Lowrey,  eommeoeed  this  actlcat 
in  the  district  court  of  Le  Flore  county,  al- 
legii^  that  he  was  the  owim  of  an  undivided 
one-elghtli  Intereat  In  orataln  real  estate  In 
that  county,  and  that  the  defendant  In  er- 
ror,  MadL  H.  Le  Flore,  dalmed  to  be  the  sole 
and  only  owaa  of  said  entire  property.  And 
pialntlff  prayed  to  have  the  title  to  said  one- 
^ith  Intowst  In  said  real  estate  settled  and 
Quieted  In  him.  The  lAamtlff  claims  tltts 
by  conveyance  from  Klssle  Woods,  who  wss 
the  grandnieee  of  Mary  Le  Slow,  tiw  deceas- 
ed owner  of  the  land,  as  will  be  hereinafter 
fully  explained.  The  dtfCiudKnt  answered,  de* 
Dying  title  in  plaintiff  and  prajped  that  title 
to  the  endre  tract  be  eetfied  and  qulsted  tn 
hlmsdt  as  the  sole  'snd  only  btfr  ssM 
Mary  Le  Wtan.  A  copy  of  the  deed  from 
Klssle  Woods  to  ^fntlff  Is  attat^ed  to  Che 
petition  and  is  not  questtoned. 

On  the  trial  of  the  case  the  parties  entered 
Into  an  agreed  statement  of  fticts,  wtaldi  in- 
cludes all  the  evidence,  and  Is  as  foHows: 
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"It  ii  agr««d  by  and  between  S.  Lee  Lowmri 
the  plaintiff  above  named,  and  Mack  H.  Le 
Flore,  the  defendant  above  named : 

"(1)  It  is  agreed  that  Mary  Le  Flore  was  a 
flail-blood  Oboctaw  Indian,  whoee  roil  number 
was  891S,  and  that  the  said  allottee  died  in- 
testate on  the  night  of  the  22d  dar  of  June, 

A.  D.  1^  and  that  at  the  time  of  her  death 
■he  bad  no  fathw,  no  mother,  no  hoeband,  no 
neter,  no  brother,  and  no  issue,  and  that  she 
received  from  the  government  of  the  United 
States,  as  ber  part  and  parcel  of  land  from  tiie 
Choctaw  and  ChickBsaw  Tribes  of  Indians,  the 
following  described  real  estate,  and  that  she 
was  in  actual  possesrion  of  same,  as  follows,  to 
wit:  [Here  follows  description  of  land  set  out 
in  petition.] 

"(2)  It  is  agreed  by  and  between  the  parties 
hereto  that  Itfary  Le  Flore,  deceased,  bad  one 
brother,  Wallace  Le  Flore,  who  died  in  the  year 
1864,  leaving  the  following  children  and  heirs 
of  Mary  Le  Flore:  Krst,  Mack  II.  Le  Flore, 
this  defeodant,  who  was  living  at  the  time  of 
the  death  of  Mary  Le  Flore  on  the  22d  day  of 
June,  1911,  and  who  is  now  living:  second, 
Lixsie  MoUioD,  a  sister  of  Mack  B.  Le  Floie, 
and  a  daughter  of  Wallace  Le  Flore. 

"(8)  And  it  is  expressly  agreed  that  the  said 
Lbsie  Holson  was  a  niece  of  the  said  Mary  Le 
Florc^  deceased,  and  that  the  said  Lizsie  Holson 
died  near  Summerfield,  Le  Flore  county,  OkL, 
on  Monday  night,  Septnnber  5,  1910. 

**(4>  It  is  agreed  by  and  between  the  parties 
hereto  that  Kizzia  Woods  was  a  dan^ter  of 
Uzde  Holson^  and  tliat  Stephen  Woods  is  the 
husband  of  Kizzie  Woods. 

"(5)  That  Isabella  Bums,  Suckey  Holson, 
and  Mancy  Le  Flore  were  each  sisters  of  Mack 
H.  Le  Flore,  and  dau^ters  of  Wallace  Le 
Flore,  and  that  the  said  Isabella  Bums,  Suck^ 
Holson,  and  Nancy  Le  Flore  died  long  prior  to 
the  death  of  Mary  Le  Flore,  above  mentioned. 

"(6)  It  Is  agreed  between  the  plaintiff  and  de- 
fendant in  this  actira  that  the  copy  of  a  deed 
attached  hereto  and  made  a  part  of  this  agreed 
statement  of  facts  is  a  true,  correct^and  exact 
copy  of  a  deed  executed  by  Kizzie  Woods  and 
her  hosband,  Stephen  Woods,  to  this  plaintiff, 

B.  *Lee  Lowrey. 

"(7)  It  is  agreed  that  Mack  H.  Le  Flore  is  a 
son  of  Wallace  Le  Flore(deceased,  a  brother  of 
the  intestate,  Mary  Le  Flore. 

"(St  It  is  also  agreed  that  Mack  H.  Le  Flore 
is  a  fnll-Uood  Choctaw  Indian,  whose  roll  num- 
ber is  8821. 

"(0)  It  is  also  agreed  by  the  parties  hereto 
that  Kizzie  Woods  is  a  Choctaw  Indian,  whose 
roll  number  is  6015,  and  whose  Quantum  of  In- 
dian blood  ia  one-fourth,  and  that  the  said  Kis- 
lie  Woods  is  a  daughter  of  Lizzie  Holson,  who 
was  tbe  daughter  of  Wallace  Le  Flor^  a  broth- 
er of  Mary  Le  Flore,  deceased. 

"(10)  It  is  also  agreed  by  the  parties  hereto 
that  I^Izzie  Holson  is  the  mother  of  Kizzie 
Woods,  and  a  sister  of  Mack  H.  Le  Flore,  the 
defendant" 

From  the  forcing  agreed  statement  of 
fiictB  we  find  that  Mary  Le  Flwe,  a  full- 
blood  Choctaw  Indian,  died  intestate  In  1911. 
At  the  time  of  ber  death  she  was  the  owner 
of  certain  real  estate  In  Le  Flore  county, 
Okl.,  and  bad  no  father,  no  mother,  no  hus- 
band, no  Bister,  no  brother  living,  and  no 
issue.  She  bad  one  brother,  Wallace  Le 
Flore,  who  died  In  1864.  Wallace  Le  Flore 
had  two  children:  First,  Mack  H.  Le  Flore, 
this  defendant,  now  Uvlns;  second,  Lizzie 
Holson,  a  daughter,  who  died  in  1010.  Kiz- 
zie Woods  Is  a  daughter  of  Lizzie  Holson, 
and  a  granddanghter  of  Wallace  Le  Flore, 
who  was  tbe  brother  of  Mary  Le  Flore.  The 


plaintiff  herein  is  the  grantee  of  Klsde 
Woods,  and  therefore  tike  owner  of  any  Inter- 
est that  Bold  mnde  Woods  might  have  bad 
in  the  real  estate  owned  by  Mary  Le  VUm 
at  the  time  «f  her  deatb.  In  other  wocdi, 
the  plaintiff  herein,  B.  Lee  Lowrey,  is  the 
grantee  (A  KSsMa  Woods,  who  is  the  daughter 
of  Lissle  HolsoD,  deceeaed,  who  waa  the 
dani^ter  oC  Wallaoe  Le  Vton,  deceased,  who 
waa  tiie  brother  of  Mary  Le  Flore,  deceased, 
mho  waa  the  ownw  o£  the  land  In  controver- 
ay  at  tbe  time  of  her  death. 

From  the  foregoing  facts  we  have  squarely 
presented  the  question  whether  the  defend- 
ant, Mack  H.  Le  Flore,  the  nephew  and  near- 
est of  kin  of  Mary  Le  Blore,  became  the 
sole  and  only  heir  and  owner  of  her  estate, 
or  did  Kizzie  Woods,  the  child  of  Mack's  de- 
ceased sister,  Inherit  through  her  motho', 
Lizzie  Holson?  The  trial  court  concluded,  as 
a  matter  of  law,  and  we  think  correctly, 
that  Mack  H.  Le  Flore  was  the  <mly  heir,  and 
that,  Kizzie  Woods  not  being  a  child  of  a 
brother  or  sister  of  the  intestate  (a  niece), 
but  a  granduiece,  she  was  not  an  heir,  and 
did  not  inherit  Tbe  law  of  succession  and 
distribution  Invu&ved  herein  la  found  in  sub- 
divisions 8,  4,  and  6  of  section  8418,  Rev.  St. 
Okl.  1910,  Ann.,  as  foUows: 

"Third.  If  there  be  no  issue,  nor  husband  nor 
wife,  nor  fsther,  nor  mother,  then  in  equal 
shares  to  the  brothers  and  sisters  of  tbe  dece- 
dent, and  to  the  children  of  any  deceased  broth- 
er or  sister,  by  right  of  representation.   ♦   •  • 

"Fourth.  If  the  decedent  leave  no  issue  nor 
husband  nor  wife,  nor  father  and  no  brother  or 
sister  is  living  at  the  time  of  his  death,  the  es- 
tate goes  to  Us  mother,  to  the  ezdbisiML  of  the 
issue,  if  any,  (tf  deceased  toothers  or  sis* 
ters.   *   •  • 

"Sixth.  If  the  decedrat  leave  no  issue,  nor 
husband  or  wife,  and  no  father  or  mother,  nor 
brother  nor  dster,  the  estaM  most  go  to  the  next 
of  kin,  in  equal  degrut,  ezeqvtiiw  that  when 
there  are  two  or  mere  ooHateral  Undred,  in 
equal  degree,  but  daiming  through  different  an- 
cestors, those  who  claimed  thcongh  the  nearest 
ancestors  must  be  prrferred  to  uk»«  claiming 
through  an  ancesUnr  more  remote." 

The  third  subdivision  covers  this  case,  and 

provides; 

"If  there  be  no  Issue,  husband,  wife,  fatbw 
nor  mother,  then  *  *  *  to  the  children  of 
any  deceased  brother  or  sister." 

What  or  who  Is  meant  here  by  the  term 
"chUdren"?  Maek  H.  Le  Flore  la  the  chQd 
of  Wallace  Le  Flore,  a  deceased  brottier  of 
the  intestate.  Kizzie  Woods  Is  not  a  child  of 
a  brother  or  sister  of  the  intestate,  but  a 
grandchild  of  Wallace  Le  Flore,  the  brother 
of  the  Intestate,  and  therefore  does  not  come 
within  the  language  of  the  statute.  Counsel 
for  plaintiff  in  error  contends  that  the  term 
"children,"  as  here  used,  is  synonymous  with 
the  word  "Issue,"  and  includes  grandchildren, 
and  upon  the  same  reasoning  would  indude 
all  descendants  down  tbe  line  as  far  as  It 
could  be  traced.  We  do  not  so  understand 
the  law,  nor  the  word  as  It  Is  here  used.  So 
far  as  we  have  been  able  to  learn,  this  stat- 
ute has  never  been  construed  by  this  court,  so 
far  as  it  relates  to  tbe  question  in  band.  The 
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statute  seems  to  have  come  to  us  from  Cali- 
fornia via  Dakota,  and  we  find  tbat  the  Su- 
preme Court  of  the  former  state  passed  upou 
the  questioa  and  construed  this  particular 
section  long  before  it  was  adopted  by  the 
territory  of  Oklahoma.  Ip  the  matter  of  the 
Estate  of  William  Curry.  Deceased,  39  CaL 
€29,  that  court  says: 

"TUe  detenninati<m  of  the  controversy  in- 
Tolves  the  coastruction  of  that  portion  of  the 
tliird  subdivision  of  the  first  section  of  the  stat- 
ute of  descents  and  distributions  whidi  is  as 
follows:  'Thii*d.  If  there  be  no  issue,  nor  hus- 
band nor  wife,  nor  father,  then  in  equal  shares 
to  the  brntherB  and  sisters  of  the  intestate,  and 
to  the  children  of  any  deceased  brother  or  sis- 
ter by  rifht  of  representation.'    And  the  exact 

auestion  IS.  wltether  or  not  the  grandchildrea  of 
le  deceased.  Mrs.  Shaw,  are  to  be  considered 
as  her  'children'  within  the  expression  of  the 
statute,  and,  as  such  ctiitdren,  entitled  to  the 
share  which  their  father  would  have  taken  had 
be  survived  the  intestate.  There  is  no  doubt 
that  in  the  popular  understanding  the  word 
'chtldrra*  does  not  include  grandduildren,  but 
is  confined  to  the  descendants  in  the  first  de- 
gree— the  immediate  offspring;  and  it  may  gen- 
erally be  said,  too,  that  the  construction  put 
upon  this  word  by  law  accords  with  its  popular 
slgnlficatton.  •  •  • 

"The  statutory  proridon  under  consideration 
is  one  which  regulates  the  distribution  of  prop- 
erty in  the  collateral  descending  line,  aod  we 
think  tbst  the  word  'children'  should  receive 
the  construction  whidi,  as  we  have  said,  com- 
ports with  its  usual  le^  and  popular  defini- 
tion. Upon  the  point  involved  nere,  too,  our 
statute  seems  to  substantially  conform  to  the 
Bngiish  statute  of  Charles  II.  which  was  in 
turn  borrowed  from  the  llStii  Novel  of  Justin- 
ian, and  the  general  rule  of  both  the  novel  and 
of  the  statute  of  Charles  is  that  among  collater* 
sis  representation  is  not  admitted  after  the  im- 
mediate offspring  of  brothers  and  sisters.  De- 
cree affirmed." 

That  decision  was  approved  by  the  same 
court  in  1897,  In  the  case  of  Guardianship  of 
C<^rey,  Defeased,  where  It  is  said: 

"If  a  person  dies  without  leaving  surviving 
issue,  wife,  father,  mother,  brother,  or  sister, 
but  leaving  a  niece  and  a  grandniece,  the  grand- 
niece  is  not  entitled,  under  subdivision  3  of  this 
section,  to  inherit  from  the  estate." 

In  speaking  upon  the  same  subject  Involv- 
ing a  like  statute  and  question  the  Supreme 
Court  in  Peeler  T.  Peeler,  68  Misa.  147.  8 
South.  393,  say: 

"The  obvious  and  usual  signification  of  the 
word  employed,  'chtldreu,'  and  the  manifest  in- 
tention of  the  Legislature  in  enacting  the  stat- 
ute, alike,  require  us  to  declare  that  grandchil- 
dren are  not  included  in  the  phrase  employed 
in  the  statute  being  considered." 

Having  the  same  qQe8tl<HL  before  It,  the 
Saprone  Court  of  Nebnuka,  In  Brown  t. 
Brown,  71  Neb.  200.  98  N.  W.  721,  115  Am. 
St  Bep.  676,  8  Ann.  Oaa.  685,  declare: 

"It  is  argued  at  some  length  that  the  court 
erred  iu  overruling  the  demurrer  to  the  peti- 
tion of  intervention.  As  such  petition  stood 
wheu  the  demurrer  was  overruled,  it  was  based 
on  the  the<»y  tbat  the  interveners,  who,  it  will 
be  remembered,  are  grandchildren  of  the  tes- 
tator, were  included  within  the  term  'children' 
in  the  residuary  clause  of  the  will.    That  the- 


ory, to  our  minds,  is  untenable.  It  is  a  familiar 
rule  of  constructioQ  that,  ordinarily,  words 
should  be  taken  in  the  sense  in  which  they  are 
commonly  used.  It  is  a  matter  of  common 
knowledge  that,  in  ordinary  conversation  and 
the  affairs  of  life,  the  word  'child'  is  commonly 
used  to  designate  a  son  or  da>u«hter.  a  male  or 
female  descendant  of  the  first  degree.  Such  is 
Webster's  definition  of  the  term,  and  such  is 
its  primary  signification  according  to  all  stand- 
ard lexicons.  It  is  safe  to  say  that,  standing 
alone,  it  is  never  understood  to  mean  'grand- 
children.' B(»ivier  says:  The  term  "childrai" 
does  not,  <a^arUy  and  properly  speakioc  in- 
clude gnudchildren  or  isMie  geneiaUy.' " 

The  same  proportion  was  before  the  Su- 
preme CX>urt  of  Michigan  In  Estate  of  Cbapo- 
ton,  104  Mich.  11,  61  N.  W.  882,  58  Am.  8t 
Rep.  ^S4,  in  which  tb^  ny: 

"The  word  'children,*  as  used  in  a  statute 
providing  that,  if  the  intestate  shall  leave  no 
issue,  father^  or  mother,  his  or  her  estate  shall 
descend,  subject  to  the  provision  therein  made 
for  the  widow  or  husband,  in  equal  diares  to 
his  or  her  brothers  and  sisters,  and  the  'diil- 
drcn*  of  deceased  brothers  and  sisters,  by  right 
of  representation,  does  not  indude  the  grand- 
children of  a  deceased  brother  or  stater  of  tba 
intestate." 

[1]  "Ordinarily,  the  word  'children'  means 
the  Immediate  offering,  and  does  not  include 
grandchildren."'   Shanks     BUUb,  26  S.  a 

362. 

In  Waldron  v.  Taylor,  S2  W.  Ta.  284,  280, 
46  S.  E.  336,  338.  It  la  said: 

"The  term  *cfaildr«*  does  not,  ordinarily  and 
properly  speaking,  comprehend  grandchildren  or 
issue  generally," 

To  the  same  effect  are  Van  Glere  t.  7an 
Fossai.  73  Mich.  342,  41  W.  258;  Adams 
V.  Law,  58  n.  S.  (16  How.)  150, 14  L.  Bkl.  880 ; 
1  Woemer  on  Administrators,  160 ;  2  Under- 
hlU  on  -Wills.  TIL 

[2]  From  a  careful  consldeTatlon  of  this 
statute  and  the  construction  placed  upon  like 
statutes  of  other  states  by  ttaelr  respective 
courts,  we  are  dearly  at  the  opinlcm  that 
the  word  "dilldren,"  as  used  In  snbdiTislon 
3  of  section  8418,  R.  S.  1910,  Ann.,  does  not 
Include  grandchildren. 

Since  writing  this  opinlcm  our  att^tlon  has 
been  called  to  the  case  of  Hiram  Falter, 
Guardian  of  P.  F.  Falter,  v.  J.  C.  Walker, 
Administrator,  149  Pac  1111,  decided  by  Chief 
Justice  Kane  of  this  court  within  the  last 
few  days  and  not  yet  reported,  in  which  he, 
in  a  clear  and  concise  opinion,  lays  down  the 
same  rule  of  construction  adopted  herein,  as 
foQlows: 

*Tlte  term  'children  of  any  deceased  brotlier 
or  sister,'  as  used  in  the  third  subdivlsioD  of 

section  8418.  B.  S.  Okl.  1910,  has  refer^ice  to 
the  sons  ana  daughters  of  such  brother  or  sis- 
ter, and  does  not  include  grandsons  or  grand- 
danghters,  or  other  remote  descendants." 

That  case  Is  decisive  of  the  question  In- 
volved here,  and  upon  that  authority  alone 
this  case  should  be  affirmed. 

PER  CURIAM.  Adopted  in  whole. 
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BAOD3  r.  BX7BNS  et  aL  (No.  39B6.) 
(Snpreme  Conrt  of  Oklahoma.    June  1,  1015.) 

(Syllabtu  i}y  tka  Court.) 
Homestead  <S=3l36— Wills  «=>11. 

B.  died  in  Kingfisher  county,  Okl.,  in  1910, 
seised  and  possessed  of  160  acres  of  laud  located 
therein,  on  which  he  and  hie  wife  lived  aa  a 
homestead,  and  left  surviving  him  Ua  seoond 
wife,  and  ton  adult  children,  six  by  her  and  four 
by  bis  first  wife.  In  1900,  while  living  in  Kan- 
aai,  he  made  a  will,  with  the  written  consent  of 
his  wife  attached  thereto  according  to  the  laws 
of  that  state,  by  the  terms  of  which  he  gave 
Via  of  Mb  property,  real  and  personal,  to  his 
diildren  by  his  first  wife,  and  the  remaining 
Vio  to  hia  children  by  his  second  wife  subject 
to  her  life  estate  therein,  and  provided  that  his 
proper^  should  be  appraised,  and  after  payment 
of  his  debts,  a  sufficient  amount  of  the  remain- 
der thereof  should  be  sold  in  order  to  pay  the 
*/io  bequeathed  to  hia  children  by  his  first  wife. 
Held: 

(a)  That  the  wife's  written  consent  attached 
to  said  wil>  was  merely  an  election  to  take  un- 
der the  terms  thereof,  in  lieu  of  her  right  to  in- 
herit under  the  statute,  and  did  not  enlarge  or 
diminish  the  terms  of  said  will. 

(b)  That  under  the  Constitution  the  home- 
stead is  reserved  to  the  family,  and,  upon  the 
death  of  said  testator,  hia  surviving  wife,  under 
section  OSl'S,  Bev.  I^aws  1910,  had  the  light  to 
continue  to  use  and  occupy  the  homestead  dur- 
ing her  lifetime;  this  right  was  hers  individual- 
ly, and  not  an  interest  in  testator's  property, 
and  therefore  not  subject  to  testamentary  dispo- 
sition, and  did  not  pass  under  said  will,  and  her 
right  to  use  and  occupy  the  same  la  not  Incon- 
sistent with  the  terms  and  provisions  of  said 
will;  and  that  said  homestead  cannot  be  sold, 
over  h^  objections*  under  the  terms  of  said  will, 
except  subject  to  her  right  to  use  and  occupy  the 
same  daring  ber  lifetime. 

[Bd.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  M  24D,  250;  Dec.  Dig.  4»13tt; 
Wills,  Cent  Dig.  H  2&-31;  Dec.  Dig.  «s»ll.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kingflsber  Coun- 
ty; James  B.  CulUaon,  Judge. 

Action  by  Harriet  E.  Bacus  against  Ualissa 
E.  Burns  and  others.  Judgment  for  defend* 
ants,  and  plaintiff  brings  error.  Beversed 
and  remanded. . 

W.  L.  Moore,  of  Heonesaey,  for  plaintiff  in 
«tTor.  F.  L.  Boyntoii,  of  Kinsfistaer,  for  de- 
fendants in  emv. 

DUDDKY,  C.  On  and  prior  to  March  26, 
1906,  John  S.  Bacus  and  the  plaintiff  In  er- 
ror, Harriet  E).  Bacus,  were  husband  and 
wife,  living  together  as  such  at  Harper,  Kan. 
On  said  day,  the  said  John  S.  Bacus,  herein- 
after referred  to  as  testator,  with. the  writ- 
ten consent  of  his  wife,  the  said  Harriet  B. 
Bacus,  made  e  will,  which,  omitting  the  for- 
mal part  and  the  attestation,  is  as  follows: 

*'Item  1.  I  direct  that  as  soon  as  prnctiral, 
after  my  decease,  that  all  of  my  just  debts  be 
folly  paid,  including  expenses  of  my  last  sick- 
ness and  funeral  and  burial  expenses. 

"Item  2.  I  direct  that  as  soon  as  practical 
after  my  decease  that  all  of  ray  estate  both  real 
and  personal  of  any  kind  and  character  whatso- 
ever be  appraised  by  my  executors  and  execu- 
trixes at  its  fair  value*  and  that  a  sufficient 


part  thereof  be  sold  and  converted  Into  cash  by 
n^  executors  and  executrixes  to  equal  the  sum 
Of  four-tenths,  Vio*  ef  the  appraised  value  of 
my  entire  estate  both  real  and  perBonal  as  afore- 
said. 

"Item  3.  I  direct  that  the  sum  of  money  seel- 
ized  from  such  sale  as  aforesaid,  and  said  sum 

being  four-tenths,  Vio,  of  the  appraised  value 
of  my  estnte  as  aforesaid,  be  divided  equally, 
share  and  share  alike,  among  and  between  four 
of  my  diildren  and  named  as  follows,  to  wit: 
Malissa  El  Bums,  Mary  M.  Carter,  Rose  Etta 
Spangler,  and  Rachel  D.  Stewart,  and  I  hereby 
give,  grant,  bequeath,  and  devise  to  each  of  said 
above  named  four  children  the  one-tenth,  i/io, 
equal  share  of  the  appraised  value  of  my  estate 
as  herein  above  indicated  and  directed. 

"Item  4.  All  of  the  balance  and  remaining  six- 
tenths,  "/lo,  of  my  estate,  both  real  and  person- 
al, after  the  payment  of  the  above  named  four- 
tentbs,  */io,  in  legacies  and  devises.  Z  hereby 
give,  grant,  bequeath  and  devise  to  my  beloved 
wife,  Ilamet  K.  Eacus  for  the  term  of  her  nat- 
ural life;  and  at  her  death,  I  give,  grant,  be- 
queath, and  devise  said  slx-tonths,  b/iq,  of  my 
entire  estate  aforesaid  to  my  six  children,  nam- 
ed as  follows,  to  wit:  Andrew  O.  Bacus,  Nel- 
lie IS.  Spangler,  Wilber  S.  Bacus,  James  E.  Bac- 
us, Purlie  B.  Bacus,  John  H.  Bacns,  In  equal 
parts  and  shares,  share  and  share  alike. 

"Item  6.  I  hereby  name  and  nominate  Mr* 
lissa  E.  Burns,  Mary  M.  Carter,  and  Nellie  E. 
Spangler  to  be  the  executrixes  and  Andrew  O. 
Bacus  and  James  E,  Bacus  to  be  the  executon 
of  this  will,  and  I  hereby  ask  the  court  to  ap- 
point said  persons  as  executrixes  and  execu- 
tors as  aforesaid,  and  furthermore  make  the 
following  request  to  the  court  that  the  court  do 
not  require  any  bond  from  Bmb  jwrsona  as  exec- 
utriaes  and  ezeeoton  as  aforesaid. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  tbia  26tli  day  of  March,  190a 

^John  S.  Bacus." 

The  written  oousent  above  referred  to  Is 
attadied  to  Mid  will,  and,  omitting  the  attes- 
tation. Is  as  follows: 
"State  of  Kansas,  Harper  County— «s.: 

"Know  all  men  by  these  presents,  that  I.  the 
undersigued,  Harriet  E.  Bacus  of  Hariler,  in  Har- 

S;r  County,  Kansas,  being  the  wife  of  John  S. 
Bcus,  who  is  the  testator  in  the  foregoing  last 
will  and  testament,  and  I  do  hereby  give  my  ex- 
press consent  and  agreement,  by  tbia  writing,  to 
all  of  the  terms,  conditions  and  provisions  of 
said  will,  and  do  declare  that  I  am  fully  satis- 
fied with  all  the  provinons  thereof  and  do  ex- 
pressly accept  the  provisions  made  for  myself 
in  said  will  in  lieu  of  all  my  rights,  under  the 
law,  as  the  wife  nnd  widow  of  the  said  John  S. 
Bacus,  should  he  die  before  me,  and  do  hereby 
confient  tiiat  said  will  be  probated  at  the  proper 
time  and  duly  executed  according  to  ita  terms 
and  provisions,  and  I  am  at  the  time  of  giving 
this  consent  of  sound  and  disposing  mind  and 
memory  and  give  my  said  consent  without  any 
fear,  undue  influmce  or  persuasion. 

"In  witness  •whereof  I  have  hereunto  set  my 
hand  this  20th  day  of  March,  1906. 

"Harriet  E.  Bacus." 

At  the  time  this  will  was  made,  tta  plain- 
tiff in  error  was  the  testator's  second  wife. 
He  had  four  dilldren  by  his  first  wife,  and 
they  are  named  and  referred  to  in  paragraph 
3  of  the  will.  He  had  six  children  by  his  set^ 
ond  wife,  the  plalnUff  in  error,  and  they 
are  named  and  referred  to  In  paragraph  4 
of  the  wUl.  At  the  Ume  the  will  was  execut- 
ed, the  testator  and  the  irtalntlfl  in  error  liv- 
ed at  Harper,  Kan.    He  owned  three  pieces 


^3>Fot  ether  cases  sm  same  toplo  and  KEY-miKBBIt  In  aU  K«r-NumberM  IMgeeU  sad  Indexes 


Digitized  by 


Google 


iiie 


149  PACirXG  BEPOEETEB 


of  town  property  (in  one  of  which  he  Uved), 
and,  In  addition  to  this,  he  had  some  farm 
land  In  Harper  count?.  In  1907.  the  testator 
and  his  wife,  the  plaintUT  In  error,  removed 
from  Harper,  Kan.,  to  Kingfisher  county, 
OU.,  where  he  bought  190  acres  of  land,  be- 
ing the  land  In  controrersy,  on  which  be  and 
his  wife  established  a  homestead  and  contin- 
ued to  reside  thereon  until  his  death,  in  April, 
1910. 

Under  paragraph  5  of  the  wUl,  Mallssa 
Burns  and  Mary  M.  Carter,  daughters  at  the 
testator  by  his  first  wife,  and  Nellie  B.  Spang- 
ler,  a  daughter  by  his  second  wife,  and  An- 
drew O.  Bacus  and  James  R  Becus,  sons  by 
his  second  wife,  were  named  executrlces  and 
executors,  respectlTely.  After  the  death  of 
the  testator,  said  will  was  duly  admitted  to 
probate  by  the  county  court  oiC  Kingfisher 
county,  and  Mallssa  B.  Burns  and  James  E. 
Bacus  were  appointed  executrix  and  uecutor, 
respectively,  thereof,  and  thereafter  duly 
Qualified  as  such  and  filed  an  inventory  and 
appraisement  of  the  estate  of  said  deceased. 
Including  said  homestead,  appraised  at  $6,000, 
and  personal  property  appraised  at  $1,966,  ex- 
clusive of  a  note  of  $1,000.  rollowing  fhla 
and  an  February  18,  1911,  Halisea  B.  Bums, 
Mary  M.  Carter,  Rose  Bl  Spangler,  and  Rach- 
el D.  Stewart,  ^lldren  of  the  testator  by  bis 
first  wife,  the  defendants  in  error,  filed  a  pe- 
tition in  the  county  court  of  Kingfisher  coun- 
ty praying  for  an  order  authorizing  the  sale 
of  said  homestead  for  the  purpose  of  paying 
to  them  of  the  appraised  value  of  the 
estate.  In  accordance  with  the  terms  of  said 
will.  James  B.  BacQs,  a  sou  of  the  testator 
by  his  second  wife,  one  of  the  executors  of 
the  wlJl.  did  not  join  In  this  petition.  Fol- 
lowing this  and  oa  March  4, 1911,  Harriet  B. 
Bacus,  plaintiff  In  error  here,  the  surviving 
widow  of  said  deceased,  hereinafter  referred 
to  as  such,  filed  her  application  in  the  amntj 
court  of  said  county  to  have  said  homestead 
set  aside  to  her  for  her  use  and  benefit  dur- 
ing her  lifetime,  showing,  among  other  things, 
that  she  and  said  testator  were  living  upon 
said  real  estate  as  a  homestead  at  the  time 
of  his  death,  and  that  she  had  continued  to 
use  and  occupy  the  same  as  such  since  his 
death. 

On  the  same  day,  to  wit,  March  4, 1911,  the 
said  James  El.  Bacus,  one  of  the  executors, 
filed  an  objecticm  in  the  county  court  of  said 
county,  to  the  sale  of  said  premises,  for  tte 
reason,  among  others,  that  his  moUier,  the 
surviving  widow  of  said  deceased,  was  en- 
titled to  use  and  occupy  the  same  during  her 
lifetime,  and  that  the  same  was  not  subject 
to  administration  nor  sale  during  said  time. 

The  petition  for  the  sale  of  the  homestead, 
the  objections  filed  thereto,  and  the  applica- 
tion of  the  surviving  widow  to  have  the  same 
set  aside  to  her  were  heard  together,  and  an 
order  made  by  the  county  court  setting  the 
same  aside  to  her  as  a  h(»nestead  and  deny- 
ing the  petition  to  sell.  From  this  order,  an 
appeal  was  perfected  to  tin  district  court  of 


Kingfisher  county  where  the  judgment  and 
order  ot  the  county  court  was  reversed,  and 
an  order  made  dliecthig  the  sale  ot  said 
homestead,  holding  that  the  surviving  widow 
was  not  entlUed  to  have  the  same  set  aside 
to  ber  as  a  homestead.  From  this  order,  the 
surviving  widow  and  the  said  James  B.  Bacua 
have  perfected  s^arate  appeals  to  this  court, 
being  cases  Noe.  3956  and  3967,  respectively. 
The  actions  have  been  consolidated  here,  and 
a  determination  of  one  will  determine  the 
other. 

This  will  was  executed,  with  the  written 
consent  attached  thereto,  under  section  6603, 
Dassler's  Compiled  Laws  of  Kansas  1885, 
which  Is  as  follows: 

"No  man,  while  married,  shall  bequeath  away 
ifrom  bts  wife  more  than  one-half  of  hla  proper- 
ty, nor  sban  any  woman,  while  married,  be- 
queath away  from  her  husband  more  than  one- 
half  of  ber  property.  But  either  may  consent. 
In  writing,  executed  In  the  presence  of  two  wit- 
nesses, that  the  other  may  bequeath  more  than 
one-half  ot  his  or  ber  property  from  the  one  so 
c<Hisenting." 

It  is  coaiieded  that  the  testator  was  a  red- 
dent  ot  Kansas  at  the  time  the  will  was  mad* 
and  that  the  same  was  pr(^>eri7  execated  un- 
der the  laws  of  that  Btat&  TMa  being  tme^ 
It  la  entitled  to  probate  andw  the  laws  ot 
this  state  under  section  8351,  B.  L.  1910b 
which  is  as  follows: 

"A  wlD,  •  •  •  made  out  of  this  state  by  a 
person  not  having  his  domicile  la  this  state,  is 
as  valid  when  executed  according  to  the  law  of 
the  place  in  whicb  the  same  was  made,  or  in 
which  the  testator  was  at  the  time  domiciled, 
as  if  it  were  made  In  this  state,  and  accoidiag 
to  the  provisions  of  this  article." 

Its  interpretation,  however,  so  far  as  the 
same  spates  to  real  estate  located  In  this 
state.  Is  governed  by  the  laws  at  this  states 
Section  8836,  B.  h.  lOlO. 

The  statute  under  whidi  this  will  was  ex- 
ecuted has  been  construed  many  times  by  the 
Supreme  Oonrt  of  Kansas.  Ja<A  et  aL  v. 
Hooker,  Tl  Kan.  662,  81  Pac.  208;  Comstock 
v.  Adams,  23  Kan.  SIS,  88  Am.  Rep.  191; 
Barry  t.  Barry,  15  Kan.  687{  Cook  t.  Law^ 
son  et  al.,  68  Kan.  864,  66  Paa  1008.  Goon- 
sel,  however,  have  not  called  oar  attoitlm  to 
a  decision  of  the  Snpreme  Oonrt  ot  Kansas 
(and  we  hare  been  unable  to  find  any)  con- 
struing a  wlU  witii  a  written  eonsent  attaclH 
ed  thereto  similar  to  the  one  under  considera- 
tion ber^  The  mitten  cons^  provided  tot 
In  the  Kansas  statute  1b  sisallar.  In  inrinclple, 
to  the  wldow'i  Oeotiitm,  provided  toe  In  many 
states.  Chief  Justice  Johnston,  in  the  case 
of  Ohilson  V.  Sogers  et  sL,  91  Kan.  426, 137 
Paa  936,  speaking  with  reference  to  tills 
matter,  said: 

"The  consent  provided  for  la  aUn  to  the  pn>> 
vision  that  a  widow  may  elect  to  take'Onder  the 
law,  instead  of  under  the  will  of  her  hnsband.** 

The  ctmsent,  when  ftirly  mad^  cannot  be 
revoked.  Speaking  with  reference  to  this 
matter.  Chief  Justice  J^Anston,  la  the  case 
Jmt  refeited  to,  said: 

"The  consent,  as  we  have  seen.  Is  no  part 
the  will  and,  being  a  creature  of  the  statntab 
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eunet  ke  taamBmi  or  recalled  nalew  pcovtitoi 
to  do  M  k  BMds  bj  BtetDte.** 

See^  also^  Bnctaanan  t.  Otbba,  aS  Kan.  277; 
BertUs  T.  Dnbftdi*  60  Ktn.  572,  BT  Fu.  B22. 

We  durefon  eoofinde  that  the  written 
oonaeDt  attadied  to  tbSa  will  la  aoenly  an 
electtott  ot  the  aorrlTlng  widow  to  take  under 
the  terms  of  tba  wtn  In  lien  of  her  rl^t 
to  Inherit  under  the  atatnt^  and  doea  not 
VDlarse  or  «»wi<iHi>i  the  terms  and  prortriona 
of  the  will. 

It  la  important  to  determine  what  property 
may  be  disposed  of  by  wllL  This  la  determin- 
ed by  aecUon  8841,  B.  It  1910,  which  la  as 
fMlows: 

*'X)rerr  ertate  and  interest  in  real  or  personal 
property  to  which  heirs,  husband,  widow,  or 
next  of  kin  might  succeed,  may  be  disposed  of 
bj  will:  ProTided.  that  •  •  •  no  man  while 
married  shall  bequeath  more  than  two-thirds  of 
his  property  away  from  his  wife,  nor  shall  any 
woman  while  married  beqneath  more  than  two- 
tiiinls  of  her  property  away  from  her  hosband. 

From  this  section.  It  Is  clear  that  only  such 
proiierty  as  may  pass  by  succession  may  be 
disposed  of  by  will.  This  being  true.  It  Is 
next  Important  to  determine  what  property 
passes  by  succession.  Section  8417,  K.  L. 
litlO,  determines  this,  which  is  as  follows: 

"The  property,  both  real  and  personal,  of  one 
who  dies  without  ditposlDC  of  it  by  will,  passes 
to  the  heirs  of  the  intestate,  subject  to  the 
control  of  the  county  court,  and  to  the  posses- 
sion of  any  administrator  appointed  by  that 
court  for  the  purpose  of  administration." 

If  the  deceased  had  died  Intestate^  his 
property,  real  and  personal,  after  the  pay- 
ment  of  his  debts,  would  have  passed  by  suc- 
ceaalcni,  one-third  to  his  wife  (or  possibly  a 
dilld's  part,  in  this  case)  and  the  remainder 
to  his  children  in  equal  parts.  He  only  had 
a  right  to  make  testamentary  dispoeltlon 
ot  Just  such  property  as  might  pass  by  suc- 
cession, and  no  more.  He  is  presumed  to 
make  dlsposltitHi  of  just  such  pn^crty  as 
he  had  a  right  to.  In  re  Gray's  Estate,  159 
CaL  159,  112  Pac.  890;  Herrlck  et  al.  t. 
Miller  et  aL,  69  Wash.  466,  125  Pac.  974. 
The  snrrlTlng  widow  under  the  terms  of  this 
will  takes  a  life  estate  In  an  undivided 
of  the  property,  in  lieu  of  her  right  under  the 
law  to  inherit.  His  children's  Interest  in  the 
h<Hnestead  Is  poatjtoned  during  the.  lifetime 
of  the  sunriving  widow,  or  at  least  ao  long 
as  she  oecaplee  the  same. 
Section  6828,  IL  L.  1910,  proTides: 
"Upon  the  death  of  eitiier  husband  or  wife, 
the  survivor  may  continue  to  poaeess  and  occu- 
py the  whole  homestead,  which  shall  not  in  any 
event  be  subject  to  administration  proceedings, 
nutU  it  la  otherwiae  disposed  of  aceordini  to 
law.  •  •  •" 

This  court,  in  the  case  of  Holmee  et  al.  v. 
Holmes,  27  OkL  UO.  Ill  Pac.  220,  Ann.  Oa& 
lftl2C,  659,  construing  this  statute,  held: 

"When  a  husband  dies  seised  in  fee  of  land  oc- 
cupied and  used  by  hlmadf  and  family  as  a 
homestead,  his  sarviving  wife,  althongfa  without 
childreo,  is  entitled,  by  reason  of  section  1607, 
WilpoD's  Her.  &  Ann.  St  1903,  as  against  Us 
heirs,  to  occupy  and  possess  ths  whole  of  such 
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homestead  as  long  as  ihs  pr—errsa  its  home- 
stead character  by  mafattainug  a  honte  theraon.*' 

See,  also,  Fnnfc  t.  Baker  et  aL,  21  OU.  402, 
06  Pac.  606,  129  Am.  8t  Bep.  788. 

In  Holmes  v.  Holmes  et  al.,  supra,  this 
court  construed  the  words,  "or  until  otbet- 
wise  disposed  of  according  to  .law,**  and,  fol- 
lowing the  cOTistnictlon  placed  thereon  hy  the 
Supreme  Court  of  North  Dakota  In  the  case 
of  Fore  T.  Fore's  Estate,  2  N.  0. 260,  SO  N.  W. 
712,  held: 

Tb»t  the  homestead  "may  be  sold  for  taxes,  or 
upon  foreclosure  of  any  mortgage  thereon  exe- 
cuted by  both  husband  and  wife,  or  upon  execu- 
tion to  euAttcs  judgment  for  the  purchase  price 
or  sny  part  thereoi,  or  in  the  enforcement  of  a 
medianic^  Hen." 

It  was  also  held  In  this  case  that  the  home- 
stead la  not  a  part  €t  the  aatate  subject  to 
admlnlBtration  and  to  the  payment  of  debte 
and  UabllltlM  ot  the  decedent  If  it  may  be 
aold  only  for  the  pnrpoasa  above  stated  and 
la  not  an  asset  of  the  estate  subject  to  ad- 
ministration, then  It  cfictalnly  follows  that 
it  cannot  be  sold  to  carry  oot  the  turns  and 
provlaiona  of  this  will,  so  long  as  the  same 
Is  used  and  occupied  by  the  surviving  wid- 
ow as  a  homestead,  except  the  same  be  sold 
subject  to  her  rli^t  to  do  sa 

Undor  the  Gmatitntkni  of  Oils  stot^  the 
homestead  Is  zeaerved  for  the  benefit  of  the 
family.  Section  2,  art  12  of  the  CoostituUon. 
Ooocb  T.  CKioch  et  aL,  88  OU.  800,  13S  F^ac. 
242,  47  L.  R.  A.  (N.  8.)  480;  Alton  Hercj 
Co.  V.  Splndel  et  aL,  42  OkL  210,  140  Paa 
1168.  The  snrvlTlng  widow's  il^t  to  use 
and  occupy  the  homestead  daring  her  life- 
time was  not  subject  to  testamentary  disposi- 
tion by  the  testator.  It  was  not  his  to  give 
or  to  take;  It  was  her  rltfM,  glTsn  to  her 
under  the  OonstitotlMi  ot  this  state,  and  no 
act  of  hia,  by  win  or  oth«rwlse,  coold  deprive 
her  of  fbiB  right  By  consenting  to  the  terms 
and  provisions  ot  this  will,  ^e  did  not  waive 
her  right  to  nsa  and  oaea^f  the  homestead 
during  her  lifetime.  Her  right  to  do  so  la 
not  Inconsistent  with  the  ttfma  and  provi- 
sions of  the  will. 

There  are  many  antlioritles  supporting  the 
conclusion  we  have  reached*  among  which 
are:  Davla  t.  Stephens,  68  GaL  458,  10 
Pac.  671 ;  In  re  Waklerley'a  Bstate,  77  GaL 
642,  20  Pac  150 ;  Eoater  v.  Oellen,  124  Mich. 
140,  82  M.  W.  823:  In  re  LahilTs  Estate,  80 
GaL  161,  24  Pac.  850 ;  Sutherland  v.  Suther- 
land et  al.,  102  Iowa.  636,  71  N.  W.  424,  63 
Am.  St  Bep,  477;  MahafTy  v.  Hahaffy,  63 
Iowa.  65,  18  N.  W.  686;  McGowan  et  al.  v. 
Baldwin,  46  Minn.  477,  48  N.  W.  251;  Brich- 
acek  et  aL  v.  Brlchac^  75  Neb.  417, 106  N. 
W.  473;  In  re  MUler'a  BsUte,  143  Iowa,  120, 
121  N.  W.  700;  In  ze  HamUton's  Estate,  148 
Iowa,  127, 126  M.  W.  776;  Blias  t.  Montague, 
Judge,  149  Mich.  271,  112  N.  W.  8U;  In  re 
Tompkins'  BaUte,  12  CaL  114;  Eowlett  v. 
Bowlett  116  Tenn.  468,  9S  8.  W.  821;  Ball 
V.  BaU,  166  Mo.  812,  66  £.  W.  662;  Jarman 
V.  Jarman,  72  Tom.  (4  Lea)  6TL;  In  re 
Qray'a  Sstato  (CaL)  swza. 
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In  the  case  of  MeGowan  et  *L  t.  Baldwin, 
supra,  It  was  held: 

"A. gift  OP  devise  by  a  testator  to  his  wife  ns 
follows,  'one-half  of  all  I  own,'  ia  not  to  be  con- 
Btrued  as  intended  to  include  the  estate  or  in> 
terest  of  the  wife  in  the  homestead,  which  is  in- 
capable of  being  disposed  of  by  him  by  will. 
She  is  not,  therefore,  in  such  case,  put  to  an 
election  between  the  statutory  and  testamentary 
provisions  made  for  her,  but  is  entitled  to  both." 

In  the  case  of  Mahaffy  et  al.  t.  Alaliaffy, 

supra,  the  court  held: 

"The  right'  of  the  wife  to  continue  in  posses- 
sion of  the  homestead  after  her  husband's  death 
is  a  mere  personal  privilege,  unaccompanied  by 
any  property  in  his  estate,  and  entirely  distinct 
from  the  interest  which  she  takes  therein  by  in- 
heritance. This  right  exists  as  well  during  the 
life  of  the  husband  as  after  his  death.  Accord- 
ingly, an  antenuptial  contract,  whereby  the  wife 
agrees  to  accept  a  sum  of  money  in  lien  of  her 
rights  of  dower  and  inheritance,  does  not  bar 
her  right  to  continue  in  possession  of  the  home- 
stead during  her  life.  By  the  terms  of  the  con- 
tract the  wife  agreed  to  relinquish  all  her  rights 
of  dower  and  inheritance,  as  her  husband's  wid- 
ow and  heir,  'in  his  said  estate,'  and  to  renounce 
'nil  claim,  right,  title,  and  interoet  thnrein  by 
reason  of  the  said  relation  of  wife  or  widow  of 
her  husband.  Held,  that  the  latter  clause  did 
not  enlarge  the  meaning  of  the  contract  so  ai 
to  exclude  the  widow  from  her  homeatead  righL" 

111  Re  I^hlff's  Estate,  supra,  It  was  held: 
"Where  testatrix  dies  leaving  no  other  prop- 
erty than  the  premises  which  she  and  her  hus- 
band bad  occupied  as  a  homestead,  although,  by 
her  will,  she  distribntes  her  entire  estate  in  the 
form  of  money  bequests,  and  authorizes  her  ex- 
ecutor to  sell  the  whole  property,  the  interest  of 
the  legatees  is  subject  to  the  right  of  the  hus-' 
baud  to  a  homestead  for  a  limited  period,  and 
to  the  authority  and  duty  of  the  ooart  to  set  it 
apart,  given  by  Code  C^tU  Proa  Cal.  H  1466, 
1468." 

Under  the  view  we  take  of  this  case,  it 
wiU.not  be  necessary  to  conatder  the  ques- 
don  of  equitable  conversion  contended  for  by 
counsel  for  defendants  in  error. 

We  think  the  Judgment  of  the  trial  court 
should  be  reversed  and  remanded. 

PER  CURIAM.  Adopted  In  whole. 


BAOUS  T.  BURNS  et  aL   <No.  8967^ 
(Snpieme  Court  of  Oklahoma.    June  1,  191S.) 

(SyUahut  by  the  Court.) 

Rights  in  Houestead — Surviving  Wife. 

Syllabus  same  as  in  Harriet  K.  Bacus  v. 
Melissa  E.  Burns  et  al.  (No.  8956)  149  Pac.  1115. 

ConinilHsIouers'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kingfisher  Coun- 
ty ;  James  B.  Cullison,  Judge. 

Action  by  James  E.  Bacus  against  Melissa 
E.  Burns  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Beveraedand 
remanded. 

W.  L.  Moore,  of  Hennessey,  for  plaintiff  In 
error.  F.  L.  Boynton,  of  Kingfisher,  for  de- 
fendants in  error. 

DUDLEX,  C.  This  case,  by  agreement, 
was  consolidated  with  case  No.  3056.  The 


tnUM  ace  tbe  samie  In  both  cases,  And  the 
same  principle  of  law  is  Involved  In  this 
case  as  Is  Involved  In  case  No.  3956,  Bacu5 
V.  Bums,  149  Pac.  1115.  and  upon  the  aatlMM> 
lt7  of  that  case,  this  case  should  be  cerersed 
and  remanded. 

PER  CURIAM.   Adopted  In  whcOa, 


SCHLEGEL  t.  FULI/ER.    (No.  4583.) 
(tjiupreme  Court  of  Oklahoma.   Jane  8,  1&15.) 

(8}/llahus  by  the  Court.) 

1.  Bborebs  «=»8&—AcnoNS  fob  Cohfbnsa- 
TTon— QuKsnoif  fob  Jubt. 

Where  there  is  conflicting  evidence  as  to 
the  terms  upon  which  real  estate  Is  listed  with 
a  broker,  and  as  to  who  was  the  procuring 
cause  of  the  sale  of  the  real  estate,  these  are 
both  issues  of  fact  to  be  determined  by  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  H  121.  123-130;  Dec.  Dig.  «=>86i] 

2.  Evidence  «=»471  ~  Adussibiijtt  —  Oon- 

cLUSioR  or  Witness. 

It  is  not  error  to  sustain  an  objecUon  to 
a  question  propounded  to  the  purchaser  of  real 
estate  which  calls  for  a  conclusion  of  the  wit- 
ness as  to  who  influenced  him  to  make  the  pur- 
chase. That  is  a  question  to  be  determined  by 
the  jury  from  all  the  acts  and  facts  testified  to. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  81  2149-2185;  Dec  Dig.  «s»471.] 

3.  Bbokebs  «=»54.— Compensation- Pbocob- 

INO  PUBCHASEB— SAU. 

If  a  real  estate  broker  claims  a  commiauon 
for  his  services,  where  no  sale  is  actually  con- 
summated, then  he  must  prove,  by  competent 
evidence,  that  he  produced  a  purchaser  able, 
ready,  and  willing  to  buy  at  the  price  and  upon 
the  terms  fixed  by  the  owner.  But,  where  a 
sale  is  actually  made  and  the  deal  closed  by  the 
owner  himself,  then  the  guestiMi  of  the  abil- 
ity, readineas;  and  willingness  of  the  purchaser 
to  buy  is  eliminated.  And  the  fact  that  the 
owner  himself  closed  the  deal  will  be  taken  as 
conclusive  that  the  terms  were  satisfactory  to 
him. 

riM.  Note. — For  other  caaee,  see  Brokers, 
Cent  Dig.  Si  7&-S1 ;  Dec  Dig.  ®='54.] 

4.  Bbokebs  «=:356— CouPENaATioN— Sale  bt 
OwNEB— Bbduced  Price, 

If  an  owner  of  real  estate  lists  his  prop- 
erty with  a  real  estate  broker,  and  then  sella 
directly,  at  a  reduced  price,  to  a  parcbaser  the 
broker  had  found,  and  with  whom  he  was  nego- 
tiating a  sale,  without  having  introduced  him 
to  his  prindpal,  then  the  owner  Is  liable  to  the 
broker  for  a  commission  on  the  price  received. 

[Ed.  Note.— For  otiier  cases,  see  Broken^ 
Cent  Dig.  Ifr  85-89 ;  Dec  Dig.  «=>56.1 

Commissioners*  Oi^nlon,  Division  Ma  2. 
Error  from  District  Court,  Bryan  County; 

A.  H.  Ferguson,  Judge. 

Action  b7  E.  E.  Fuller  atralnfit  K.  Scblesel. 
Judgment  for  the  plaintiff,  antl  d^^eodant 
brings  error.  Affirmed. 

McPherren  &  Cocbran,  Darant,  for 
plaintiff  in  error.   W.  B.  Uttwhack  and  V. 

B.  Hayes,  both  of  Diirant,-f(»  d^Midant  is 

error. 

BRETT,  C.  This  acUon  was  c«nmenced  In 
the  district  court  of  Bryan  county  by  the  de- 
fendant in  error,  as  plaintiff,  against  the 
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plaintiff  In  error,  u  defendant  (the  partleB 
will  hereinafter  be  referred  to  as  they  ap- 
peared in  OtB  lower  conrth  to  reoorer  9000, 
alleged  to  be  doe  plaintiff  as  a  real  estate 
broker. 

Tbe  petltUm,  In  anbetance,  allesea  that  <hi 
September  7,  Idll,  the  defendant,  &.  Schte- 
gel,  waa  the  owner  of  certain  teal  property 
in  the  dty  of  I>arant,  known  aa  the  "Oovner 
Drug  Store";  that  plaintiff,  E.  B.  TaWer, 
waa  at  that  time  a  real  estate  agents  with  hia 
place  of  bnalnesa  in  Ehirant;  that  on  aaid 
date  the  defendant  listed  said  property  with 
plaintiff  tfx  sale;  that  plaintiff  waa  to  re- 
e^ve  a  commission  of  $600  tar  the  aale  of 
said  prpperty;  that  he  Intereated  and  pro- 
cured «ne  li.  F.  I«e  as  tiie  purchaser  of  aald 
property,  and  that  through  his  procorment, 
on  the  nth  day  of  September,  1911,  the  de- 
fendant conanmmated  a  aale  of  the  propexty 
to  the  said  Ij.  F.  Lee  and  his  partner  for  the 
snm  of  911,000 ;  that  aaid  sum  of  Vll/XtO  was 
tesa  than  the  price  fixed  the  d^«idant  to 
the  plaintiff,  but  that  the  defendant  himself 
Gloaed  the  deal  at  that  price,  with  the  pui> 
chaaer  procured  for  him  hy  the  plaintiff; 
that  bis  services  were  reasonably  worth  ¥500 
— and  asked  Judgment  for  that  amount. 

The  defendant  filed  a  geuMal  denlali  and 
upon  the  Issues  thus  j<dned  the  cause  was 
tried  to  a  Jury,  which  found  tor  the  plaintiff 
in  the  warn  of  ¥2S0,  and  Judgment  waa  m- 
dered  upon  their  Terdlct  To  reverse  this 
Judgment  the  dtfendant  has  prafected  this 
ai^)eal  to  thla  court. 

rt]  There  is  no  conflict  In  the  evidence  as 
to  the  fact  that  the  property  was  listed  with 
the  plaintiff,  and  that  the  plaintiff  ealied 
I*e's  attentioD  to  the  property,  and-  priced 
It  to  him  at  $11,500;  that  they  talked  at 
length  about  the  deal,  and  that  almost  im- 
mediately after  this  conversation  Lee  vrent 
to  the  defendant  and  talked  with  him  in  per- 
son about  the  deal,  and  on  the  date  alleged 
in  tbe  petition,  closed  the  deal  with  the  de- 
fendant for  the  property  at  $11,000.  It  also 
appears  that  Lee  did  not  tell  the  defendant 
he  had  been  negotiating  with  plaintiff,  and 
the  defendant  did  not  ask  him  whether  he 
had  or  not,  and  plaintiff  did  not  notify  the 
defendant  that  Lee  was  a  prospective  pur- 
chaser. But  there  Is  a  sharp  conflict  in  the 
evidence  aa  to  the  terms  upon  which  the 
property  was  listed  with  the  plaintiff,  and  aa 
to  who  was  the  procuring  cause  of  the  sale. 
But  these  were  both  Issues  of  fact,  under 
proper  instructions,  to  be  determined  by  the 
Jury  {Yarborough  v.  Richardson,  38  Okl.  11, 
131  Pac.  680 ;  Wheelau  v.  Hunt,  37  Okl.  623, 
133  Pac.  52 ;  Grimes  v.  Emery,  94  Kan.  701, 
146  Pac.  1135),  and  the  Jury  found  for  the 
plaintiff  on  both  Issues,  and  tills  court  will 
not  disturb  their  verdict,  unless  It  appears 
that  there  la  not  comiwtent  evidence  suffi- 
cient to  support  it.  We  have  examined  the 
record,  and  find  sufficient  evidence  on  both 
pnq;>oslti<ais  to  sustain  the  Terdlet  of  the 
Jnry.  _  , 


[1]  But  tbe  defendant  complains  becausa 
the  witness  Lee  was  not  permitted  to  answer 

the  f<rflowing  question: 

"I  will  ask  you  If  Mr.  Fuller  seeing  you,  and 
talklDE  with  you  there,  and  offering  to  let  you 
have  It  for  $11,600,  that  bad  anythine  to  do 
with  you  seeinK  Mr.  Schlegel  with  reference  to 
tbe  matter  r 

We  think  the  objection  to  this  question  was 
properly  sustained.  It  was  a  question  for 
the  Jury  to  determine,  from  all  the  acts  and 
facts  testified  to,  whether  Mr.  Fuller  had  any- 
thing to  do  with  the  purchaser,  Lee,  seeing 
the  owner  of  the  property;  and  It  would 
have  been  Improper  to  allow  the  witness  Lee 
by  a  condnsitm  of  his  own  to  invade  tfadr 
province. 

The  defendant  also  assigns  as  error  lnstruc< 
tions  Nos.  1,  2,  and  3.  We  have  carefully  ex- 
amined the  Instructions  complained  of,  and 
think  tbey  fairly  state  the  law  applicable  to 
the  facts  of  this  case. 

[3]  The  defendant,  however,  complains  o* 
the  Instructions  because  the  court  falls  "to 
Instruct  that  the  person  procured  by  the  bro- 
ker must  be  ready,  able,  and  willing  to  buy 
on  the  terms  fixed  between  the  broker  and  the 
owner,"  and  cites  numerous  authcHltles  in 
support  of  thla  contention. 

There  Is,  however,  a  clear  distinction  be- 
tween the  facts  in  the  cases  dted  by  the  de- 
fendant and  tbe  case  at  bar.  In  the  cases 
dted,  for  one  reason  or  another,  the  sale  was 
never  consummated;  and,  of  course,  under 
those  circumstances,  the  agent  would  have 
to  prove  that  the  party  be  produced  as  a 
purchaser  was  ready,  able,  and  willing  to 
buy  at  tbe  price  fixed  by  the  owner  before 
he.  would  be  entitled  to  recover  a  commis- 
sion. But  in  the  case  at  bar  the  prqperty  was 
actually  sold  to  Lee,  plaintiff's  purchaser, 
and  the  deal  closed  by  the  owner  himself, 
and  iipon  terms  satisfactory  to  him ;  and  un- 
der that  state  of  facts  the  question  of  the 
ability  and  wUllDgoess  and  readiness  of  the 
purchaser  to  buy  Is  eliminated,  and  the  fact 
that  the  owner  himself  closed  the  deal  must 
be  taken  aa  conclusive  that  the  terms  were 
satisfactory  to  him, 

[4]  Then  the  only  remaining  question  we 
deem  it  necessary  for  us  to  consider  under 
this  assignment  is  whether  the  fact  that  the 
owner  sold  the  property  for  less  than  the 
agent  was  authorized  to  sell  It  for  defeats  the 
agent's  right  to  recover  s  commission.  We 
do  not  think  that  It  does.  The  syllabus  In 
Selby  T.  Jarrett,  30  Okl.  74,  118  Pac  871, 
states  that: 

"If  an  agent  for  the  sale  of  personal  property 
introduces  a  prindpal  to  a  prospective  purchas- 
er and  assists  in  procuring  a  sale,  be  ia  entitled 
to  a  compensaUon  for  his  services,  even  though 
the  principal  makes  the  sale  dire<^t  and  at  a 
lower  price  than  the  agent  had  been  authorized 
to  8^1  for." 

And  In  the  body  of  the  c^rinlon  the  court 

says: 

"The  substance  of  tbe  iuBtrucdons  complained 
of  Is  that,  if  tbe  jury  believed  that  the  defend- 
ant agreed  to  pay  Jarrett  $160  If  he  found  a 
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purchaser  toe  tbe  property  on  the  date  mention- 
ed, Bfld  that  Jarrett  was  inatnimeatal  in  pro- 
curing the  purchaser,  that  he  would  be  entitled 
to  hifl  commission,  notwithstanding  the  fact  that 
the  defendant  concluded  the  sale  himself  for  less 
than  the  agreed  price.  We  do  not  think  it  was 
error  to  give  the  instructions  complained  of. 
Roberts  v.  Markham  et  al.,  26  Okl  387,  100 
Pac.  127;  Delta  &  Pine  Land  Co.  t.  Wallace. 
83  Miss.  666,  36  South.  263;  Sctalegal  t.  Aller- 
ton,  65  Oonn.  260,  32  Atl.  363;  Williams  y. 
Bishop,  11  Colo.  App.  378,  53  Pac.  239." 

WllUanis  V.  Bishop,  11  Colo.  App.  378,  BS 
Pac.  239,  supra,  holds  that: 

"One  who  selU  directly  at  a  reduced  price 
property  listed  with  a  real  estate  broker  to  a 

gurx^aser  the  broker  had  found,  and  with  whom 
e  was  negotiating  a  sale  without  bavine  iutro- 
daced  him  to  his  principal,  is  liable  for  com- 
mlssions  on  the  price  received." 

Tbe  d^endant  next  aBdigns  aa  error  the 
refuaal  of  tbe  court  to  give  three  requested 
InstructionB.  These  requests,  however,  are 
amidy  covered  the  Instructims  given  by 
tbe  court 

The  remaining  asslgninaits  are  directed  at 
the  action  of  the  court  In  not  sustaining  fhe 
demurrer  to  the  evidence,  and  In  overmllng 
tbe  motion  fbr  a  new  trial,  wblch  we  think 
have  .been  disposed  of  by  what  lus  already, 
been  said. 

We  thUik  the  Jndgni«it  c£  tbe  lower  court 
should  be  affirmed. 

PBB  OUBIAH.   Adopted  In  whole, 


la  re  TDBBEE'S  E&TATB.    (No.  4677.) 
(Supreme  Oourt  of  Oklahoma.  June  22, 1915.) 

(Byttahut  by  the  Oovrt.) 

COUBTB  «=5l8B— OOUTTTT  CotlBTS— APPBAX  TO 
DlSTBICT  CJODBT— GOMPUANCB  WITH  STAT- 

"UTE— Notice — Bon  d. 

Section  5455.  Comp.  Laws  1900  (section 
6C05,  Rev.  L.  1910),  prescribing  the  manner 
of  taking  appeals  from  the  county  to  the  dis- 
trict court,  mav  be  complied  with  by  dictating 
into  the  recora  the  notice  of  appeal,  at  the 
time  the  order  appealed  from  is  made,  and  In 
open  court;  and  in  the  presence  of  the  appellee 
and  his  counsel,  and  by  ezecutiog  and  filing  the 
required  appeal  bond  within  10  days  here- 
after. 

[Ed.  Note.— For  other  cases,  see  Conrta,  Dec 
Dig.  ®=>185:  Appeal  and  Error,  Cent  Dig.  S{ 

102,  3377,  3627.] 

CommissloDers*  Opinion,  Dlvlslwi  No.  2. 
Error  from  District  Cootl;  Cartw  Ooonty; 
S.  H.  BusseU,  Judge. 

In  the  matter  of  the  estate  of  Rachel  Tub- 
bee  and  others,  minors,  George  Terry,  guard- 
Ian.  The  guardian  filed  his  final  report,  and 
certain  items  thereof  were  disallowed  by  the 
county  court  and,  from  a  Judgment  of  the 
district  court  refusing  to  dismiss  the  guard- 
ian's appeal,  the  hcdrs  bring  error.  Affirmed. 

Ghas.  Ytm  Weiss,  of  Ardmore,  for  plain- 
tUTs  In  error.  I.  R.  Mason,  of  Ardmore,  for 
defendant  In  error. 


OAT«BH  ATTH,  a  GeoBge  Terry,  aa  gnaid- 
lan  of  Annie  Tobbee  and  others,  filed  his 
final  report  In  the  county  court  oC  Gaztw 
county.  On  conaidantion  Qmnat  tbe  county 
couri  disallowed  a  number  ot  ttons  ot  ex- 
pose and  other  chaises  made  therein  against 
the  wards.  When  this  order  was  announced, 
and  while  the  wards  and  their  oonnad  were 
presoit  In  optai  court,  Uie  gnardlan  had  his 
ezceptd(»B  to  the  order  nat«a,  and  tlien  and 
there  gave  nottca  ot  hia  pnriwae  to  appeal  to 
tbe  dlatrlct  court  oC  Oartn  coon^,  and  dic- 
tated the  notice  of  appeal  Into  the  record, 
which  was  taken  by  tbe  court  stenograpbtf, 
and,  upfm  request  tit  Ota  guardian,  tbe  court 
fixed  tbe  amount  of  ttio  appeal  bond.  Hie 
guardian  executed  the  bond,  whldi  was  duly 
approved  by  the-  eoun^  Judge,  wittain  teai 
days  ot  that  date,  and  a  banapwt  oC  13m 
proceedings  was  duly  lodged  in  the  district 
court  ot  Carter  county. 

When  the  case  came  on  for  hearing  in  the 
district  court,  the  wards,  throat  their  coun- 
sel, presented  a  motloa  to  fl*«r"<«#  tlia  appeal, 
for  the  reason  tbat  no  notice  of  anieal  bad 
been  filed  with  Uie  Judge  <Ht  the  county  court 
aa  required  by  the  statntsi  On  the  henrinR 
the  court  denied  this  motitn,  and  this  rul- 
ing la  the  one  assignment  of  error  relied  upon 
for  a  reversal  oi  the  Judgment 

The  sections  at  the  statute  rdled  on  are 
section  5454,  which  fixes  the  time  for  appeal 
for  OM  present  at  Ote  time  the  order  wn 
made  at  ten  diaya  from  the  date  at  swdi  or^ 
der,  and  section  5455  of  the  Compiled  Laws 
of  1909.  It  wlU  be  obeerved  tint  section 
6455  provides  that  tba  a^^  must  be  taken: 

"(1)  By  Sling  a  written  notice  thereof  witii 
the  judge  of  the  county  court,"  etc.;  and  (2\ 
"by  executing  and  filing  within  the  time"  fixed 
in  section  5454,  "such  bond  as  is  required,"  etc 

These  sections  ot  the  statute  were  brought 
forward  from  tbe  statutes  of  1890,  and  they 
are  also  brought  forward  In  the  Revised 
Laws  of  1910  as  sections  6504  and  6505. 

The  only  question  presented  on  this  appeal 
is  whether  or  not  dictating  the  notice  of  ap- 
peal into  the  record,  in  open  court  in  the 
presence  of  the  appellee  and  his  counsel.  Is 
sufficient  compliance  with  this  statute  requir- 
ing the  filing  ot  written  notice  at  appeal  with 
tbe  Judge  of  the  county  court 

It  Is  contended  on  behalf  of  the  idaintlffs 
In  error  that  this  is  not  snffldent ;  that  the 
terms  of  the  statute  are  mandatory:  and 
that  the  right  of  appeal  depends  upon  the 
statute,  and,  in  order  to  perfect  an  aK>oaI,  the 
provisions  of  the  statute  must  be  literally 
complied  with,  and  that,  not  having  been 
done  In  this  Instance,  tbe  district  court  did 
not  acquire  Jurisdiction  of  tbe  cause  oa  ap> 
peal,  and  therefore  erred  In  denying  the  mo- 
tion to  dismiss  tbe  8am&  On  the  other  hand, 
It  is  contended  by  the  defendant  In  ernn  that 
tbe  purpose  ot  tbe  statute  Is  to  give  notice  •*> 
and  to  bring  to  the  attention  of  conns^  and 
the  parties  affected,  that  the  cause  Is  to  be  ap- 
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pealed,  and  that  every  purpose  at  this  statute 
was  accomplished  by  dictating  the  notice  of 
appeal  Into  the  record,  In  open  court,  and  in 
the  presence  of  the  parties  and  their  counsel, 
as  was  done  in  tills  case. 

Counsel  has  not  furnished  us  with  citation 
of  authority  where  the  exact  point  involved 
in  this  case  has  been  adjudicated,  and  our 
research  has  not  enabled  us  to  flud  any. 
However,  analogous  cases  are  accessible. 

In  Starkweather  v.  Bell,  12  S.  D.  146,  80 
N.  W.  183,  from  the  Supreme  Court  of  South 
Dakota,  a  statute  similar  to  that  above  quot- 
ed was  coDBtrued.  In  that  case  a  notice  of 
appeal  in  writing  was  delivered  to  the  clerk, 
who  put  the  filing  mark  of  the  circuit  court 
thereon.  The  notice  was  never  delivered  nor 
filed  with  the  county  judge,  as  prescribed  by 
the  statute.  The  appellee  moved  to  dismiss 
the  appeal  in  the  district  court,  because  the 
notice  of  appeal  had  not  been  filed  with  the 
judge  of  the  county  court,  as  required  by 
statute.  The  court  permitted  the  county 
judge  to  mark  the  notice  of  appeal  as  filed 
of  the  date  delivered  to  the  clerk,  and  permit- 
ted the  clerk  to  correct  Ills  filing  so  as  to 
show  the  notice  was  filed  in  the  county  court 
and  not  In  the  circuit  court  The  court.  In 
the  opinion,  says: 

"Id  this  case  it  clearly  appears  from  the 
statement  of  the  county  judge  snd  the  clerk 
of  the  circuit  court  that  the  notice  of  appeal 
end  UQderttfklDg  were  in  fact  filed  with  the 
county  judge,  but  that,  through  Inadvertence, 
the  county  jndg«  omitted  to  indorse  the  filing 
thneoQ,  and  the  clerk  of  the  circuit  court  and 
ex  officio  clerk  of  the  county  court  also,  by 
inadvertence,  indorsed  the  papers  as  filed  in  the 
circuit  court  instead  of  the  coimty  court  If 
the  notice  of  appeal  and  undertatdng  were  in 
tact  filed  with  the  county  judge,  and  i>laced  on 
the  files  of  the  county  court  by  the  ofScio 
clerk  of  that  court,  the  law  was.  complied  with, 
notwithstanding  the  indorsements  of  such  filing 
were  not  made  upon  the  papers." 

In  tte  Will  of  Madden,  104  Wis.  61,  80  N. 
W.  100,  the  statute  governing  appeals  in  pro- 
bate matters  required  service  of  the  notice  of 
appeal  to  be  made  upou  the  clerk  of  the  cir- 
cuit court,  where  the  judgment  appealed  from 
was  entered,  and  the  notice  and  service  there- 
of to  be  certified  as  a  part  of  the  record  on 
appeal.  In  that  case  the  notice  of  appeal  was 
delivered  to  the  clerk,  and  returned  with  the 
record  to  the  appellate  court,  and,  In  denying 
the  motion  to  dlsmlas  the  appeal,  the  court 
said: 

•TPhe  delivery  to  the  proper  clerk  of  a  notice 
of  appeal  for  the  purpose  of  complying  with  the 
appeal  statute  constitutes  a  literal  compliance 
therewith,  and  the  clerk's  filing  thereon  suffi- 
ciently proves  the  service.  The  return  of  the 
notice  served  and  filed  complies,  literally,  with 
the  statute  requiring  the  notice  of  appeal  to  be 
so  returned." 

Under  the  federal  practice,  where  a  cita- 
tion Is  required  to  perfect  an  appeal.  It  Is 
held  that,  where  the  record  shows  that  the 
appeal  was  prayed  and  allowed  In  open  court, 
no  citation  Is  necessary. 

In  Dodge  V.  Knowlbs,  114  n.  S.  486,  S  Sup. 


Ct.  1108, 29  L.  Bd.  296.  the  Siqiratia  Court  of 
the  United  States  says: 

"The  dtaticm  is  intended  as  notice  to  the 
appellee  that  an  appeal  has  been  taken  and  will 

be  duly  prosecuted.  No  special  form  is  pre- 
scribed. The  purpose  is  notice,  so  that  the  ap- 
pellee may  appear  and  be  heard.  The  judicial 
allowance  of  an  appeal  in  open  court  at  the 
term  in  which  the  decree  has  been  rendered 
is  sufficient  notice  of  the  taking  of  an  appeal." 

It  will  be  observed  that  section  6455,  un- 
der consideration,  dispenses  with  any  further 
notice  to  the  appellee,  other  than  "by  filing 
a  written  noUce  tberectf  with  the  Judge  of  tiie 
county  court,"  as  follows: 

"It  shall  not  be  necessary  to  notify  or  sum- 
mon the  appellee  or  respondent  to  appear  in 
the  district  court;  but  such  respondent  shall 
be  takm  and  held  to  have  notice  of  snch  ap* 
peal  In  the  same  manner  as  he  bad  notice  of 
the  pendency  of  the  proceedings  in  the  county 
court." 

If  the  purpose  of  requiring  the  filing  with 
the  county  Judge  Is  "notice,  so  that  the  appl- 
ies may  appear  and  be  beard,"  and  we  be- 
lieve that  It  Is,  then  this  purpose  Is  fully 
served  by  dictating  the  notice  into  the  record, 
in  open  court,  and  in  the  presence  of  tbe  ap- 
pellee and  his  counsel.  The  notice  so  given 
would  properly  appear  In  the  transcript  trans- 
mitted to  the  district  court  as  it  did  in  the 
amended  transci-lpt  In  the  instant  case. 

We  therefore  conclude  that  the  notice  of 
appeal  was  sufficient,  and  that  the  district 
oourt  did  not  err  In  overruling  tbe  moUon  to 
dismiss  tbe  appeal. 

We  recommend  that  the  Judgment  appeal- 
ed from  he  affirmed. 

PER  CTJBIAM.  Adopted  in  whole. 


POWERS  et  aL  T.  OOOK  et  aL  (No.  4312.) 
(Supreme  Court  of  Oklahoma.    June  1,  1915.) 

(Svliabut  ^  tA«  Oowi.) 
Judges  *=>47  —  WrrHESSES  «=»68  — Compb- 

ISRCT  AS  WmrBSS— BKmSAL  TO  DiBQDAI.- 
IFY. 

A  trial  judge  of  a  court  of  record,  before 
whom  a  cause  is  tried  with  a  Jury,  cannot  tes- 
tify for  one  of  the  parties  thereto,  over  the  ob- 
jection of  the  other,  as  to  a  material  point  at 
issue;  and  where,  when  the  cause  is  called  for 
trial,  the  plnintiff  presents  a  proper  application 
requesting  him  to  disqualify  on  account  of  tiifl 
fact  that  be  will  be  used  by  tbe  defttidaat  as  a 
witness  on  a  material  point  at  issue,  which  mo- 
tion is  overruled,  and  he  then  tries  the  case 
and  testifies  for  the  defendant  on  a  material 
point  at  issue,  his  action  in  overruling  said  ap- 
plication is  prsjodidal  error  and  ftiuaamentallj 
wrong. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dfg.  8§  214-219.  222,  223:  Dec.  Dig!^b=s47: 
Witnesses,  Cent  Dig.  S  183 ;  Dee.  Dig.  ®=»68.i 

Commissioners'  Opinion,  Division  No,  S. 
Error  from  County  Court,  Be^ham  County; 
John  C.  Hendrix,  Judge. 

Action  by  J.  A.  Powers  against  R.  K.  Cook 
and  others.  Judgment  for  defendants,  and 
plalntifl  brings  error,  and,  dying,  the  action 


^»For  other  cum  «m  tuu  topic  and  KBT-NUUBBIB  In  all  Kar-Numband  Digests  and  lodexw 
149P.-T1 


Digitized  by 


Google 


149  FAOIFIO  REPORTER  (OkL 


1122 

Is  xevlTed  In  tiie  name  of  Matilda  A.  Powers 
and  G.  P.  Hamlltoi,  executors  at  t&e  estate 
of  J.  A.  Pawen,  deceased.  Reversed  and 
remanded. 

Percy  Powers,  of  Mangum,  and  Keaton, 
Wells  &  Johnston,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Dudley  B.  Madden,  of 
Walters,  for  defendants  In  error. 

DUDLEY,  C.  On  December  14,  1911,  J.  A. 
Powers  commenced  this  action.  In  the  county 
court  of  Beckham  county,  against  the  de- 
fmdants  In  error  to  recover  Judgment  against 
them  for  the  amount  due  upon  a  promissory 
note  of  $337.50,  dated  November  15,  1910, 
signed  by  them,  due  and  payable  to  the  order 
of  the  said  J,  A.  Powers  one  year  thereaft- 
er, bearing  Interest  at  the  rate  of  10  per  cent 
per  annum  from  date  until  paid.  Issues  were 
Joined  land  the  case  tried  to  the  court  and 
Jury,  resulting  In  a  Jodgm^t  in  favor  of  the 
defendants  In  error.  From  this  Judgment 
the  said  J.  A.  Powers  perfected  an  apj)eal  to 
this  conrt  Since  filing  the  petition  in  error 
here,  the  said  J.  A.  Fow^ers  died,  and  Matilda 
A.  Powers  and  G.  P.  Hamlltcm  were  appoint- 
ed executors  of  bis  estate,  and,  by  an  order 
of  this  court,  said  action  has  be^  revived 
In  their  names,  as  executors  of  the  estate 
of  said  deceased. 

On  the  trial  of  tbe  caae,  the  defendants  In 
error  admitted  tbe  execution  of  the  note 
sued  upon,  but  claimed  that  when  It  was  exe- 
cuted it  bore  Interest  at  the  rate  of  10  per 
cent  from  maturity,  and  that  since  its  exe- 
cution and  ddivery  It  has  been  changed  and 
altered,  without  their  ccmsent  or  knowledge 
so  as  to  read,  "10  per  ceat.  from  date,"  and 
that  by  reason  of  this  alteration  they  were 
not  liable  npon  said  note. 

It  senns  that  priOT  to  the  institotlcHi  of 
this  action,  the  said  X  A.  Powers  sent  the 
note  to  the  Beckham  County  Bank  for  col- 
lection, and,  while  tbe  note  was  in  the  pos- 
session of  the  l)ank,  one  of  the  defendants  in. 
error  secured  possession  of  It  and  showed  It 
to  the  lion.  Joim  O.  Hendrtx,  tbe  county : 
Judge  before  whom  this  case  was  tried,  prior, : 
however,  to  bis  election  and  quallflcaUoa  as 
county  Judge,  called  his  attention  to  the  al- 
leged alteration,  and  sought  his  advice  as  to 
the  legal  effect  thereof.  The  fact  that  the 
trial  Judge  had  some  knowledge  with  refer- 
ence to  the  defense  interposed,  and  that  he 
would  probably  testify  as  a  witness  for  fbe 
defense  was  called  to  his  attention  by  the 
ptadntlff  when  the  case  was  called  tea  trial, 
and  a  request  made  for  the  trial  Judge  to 
disquaUb^  himself,  and  have  some  other  Judge 
try  tbe  case.  The  proceedings  with  refer- 
ence to  this  are  as  follows : 

"Mr.  Tisinger;  Tbe  plaintiff  In  this  cause, 
having  been  informed  that  his  houor.  Judge 
Hendrix,  had,  prior  to  tbe  filing  of  this  suit, 
been  consulted  as  a  citizeu  coacerning  tbe  note, 
and  concerning  a  matter  which  will  he.  relied 
upon  as  def^ae  herein,  and  being  further  in- 
formed that  bis  honor,  Judge  llendrix,  will  be 
'ised  as  a  witness  to  testify  in  the  cause  to  ma- 
rerial  facts  relied  upon  by  the  defendant  to  sus- 


tain their  contention  therein,  lie  being  a  ma- 
terial witness  to  material  facts,  suggests  to  the 
Court  that  by  reason  of  the  facts  as  stated,  he 
is  disqualified  to  preside  as  ju4ge  in  tbe  trial  uf 
this  cause,  and  moves  the  court  to  declare  him- 
self as  to  the  mottera  herein  alleged:  First  aa 
to  whether  or  not  the  matters  hereia  alleged 
are  true ;  second,  as  to  whether  or  not  tliey 
being  true,  the  court  is  disqualified  to  preside 
ae  trial  judge  in  this  cause. 

To  this  motion  the  court  answered  as  fol- 
lows: 

"Judge  llendrix:  This  request  from  counsel 
for  plamtiff— the  court  states  that  he  has  been 

consulted  as  a  citizen  concerning  the  note  sued 
on  herein.  He  has  also  been  informed  by  de- 
fendants that  they  intend  to  use  him  a^i  a  vdt- 
cess  to  material  all^ticms,  and  he  was  desir- 
ous to  be  relieved  ot  the  resptmsibility  of  trying 
the  case;  but  that  under  the  holdings  of  the 
Supreme  Court  he  holds  he  is  not  disqualified. 
The  request  however,  wIU  he  allowed,  and  I 
will  vacate  the  bench  if  some  provision  is  made 
by  plaintiff  for  the  compensation  of  a  special 
judge.  While  I  would  rather  not  try  this  caae 
I  am  not  willing  to  shirk  responsibility  and 
throw  additional  expense  on  the  cotmty.  If  a 
deposit  is  made  or  any  oth^  arrangement  made, 
the  motion  will  be  granted." 

The  trial  Judge  refused  to  dlsqaalify  him- 
self, to  whidi  the  plaintltt  saved  exc^>tlona. 
Fcdlowlng  tills,  the  case  was  tried,  and  dar- 
ing the  progresft  of  the  trial  the  trial  Judge 
to<A  the  witness  stand  and  teatifled  tor  tbe 
d^r^idants  on  the  question  as  to  the  alter- 
ation of  the  note  sued  upon,  l^ia  tesUmony 
was  material,  and  in  fact  the  sole  defense  re- 
lied upon  by  the  defendanta  in  wror.  Ob- 
jectlouB  were  made  to  certain  features  ot  bla 
testimony,  and  these  obJectl<xaB  were  over- 
mled  by  him  while  on  the  witness  stand.  In 
other  words,  he  acted  in  the  capacity  of  both 
Judge  and  witness  in  the  trial  of  this  case. 
Plaintiff  In  error  insists  that  this  was  prej- 
udicial error,  and  that  tbe  trial  Judge  should 
have  sustained  the  motion  to  disqualify  him- 
self. This  question  is  pn^rly  presented 
here,  and,  under  our  view  of  the  case,  4s  the 
only  question  necessary  to  be  considered. 

We  have  no  stetute  authorizing  a  trial 
Judge  to  testify  in  a  case  tried  before  blm, 
and,  In  the  absence  of  such  a  statute^  we 
think  he  has  no  right  to  do  so,  over  tbe  (Ejec- 
tion of  the  parties  against  whom  he  testifies, 
and  especially  is  this  true  where  his  testi- 
mony Is  matCTlal,  as  It  was  In  this  case.  We 
think  this  Is  the  graieral  rule.  This  ques- 
tion Is  discussed  In  44  C^c  p.  2234,  wherein 
it  Is  said: 

"As  a  general  rule  the  Judge  before  wbun  a 
case  is  being  tried  is  not  a  competent  witness 
therein ;  but  uuder  some  statutes  the  presiding 
judge  is  a  competent  witness  for  either  party, 
and  when  called  on  to  testify  he  may,  in  his 
diiscretiou,  order  the  trial  to  be  suspmided  and 
to  take  place  before  another  judge,  or  to  pro- 
ceed before  him." 

And  in  vol.  17,  Am.  &  Eng.  Ency.  L.  pp; 

724-725,  it  is  said: 

"The  inclination  of  the  courts  has  been  to 
hold  that  wlien  it  is  necessary  for  the  conduct 
of  tbe  trial  of  a  cause  that  one  sbould  act  as 
judge,  be  may  not  be  called  from  the  bendi 
to  be  examined  as  a  witness."  "It  is  error 
for  e  judge  who  is  a  member  of  the  court,  and 
necessary  to  make  a  duly  coastitoted  court  to 
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become  a  witness  In  a  case  before  tbe  coart,  and 
if  objec-tion  be  made  and  exception  taken,  such 
error  will  be  fatal  to  the  judfimeot." 

Oreenleaf  ml  Erldwce  (16th  Bd.)  8^  dis- 
cnasiiig  this  question,  announces  the  rule 
to  be: 

"It  may  be  proper  to  take  notice  of  the  case, 
where  the  facts  are  personally  known  by  the 
judge,  before  whom  the  cause  is  tried ;  and 
whatever  difference  of  opinion  may  once  have 
existed  on  this  point,  it  seems  now  to  be  agreed 
that  the  same  person  cannot  be  both  witness 
and  judge  in  a  cause  which  is  on  trial  before 
Mm." 

i^ee,  also,  Jones  on  Evidence  (Civil  Cases) 
958  ;  8  Wlgmore  on  Evidence,  2u-26 ;  1  Cham- 
berlain on  Evidence,  745;  Maitlond  v.  SSan- 
ga,  14  Wash.  02, 44  Pac.  117 ;  Rogers  v.  State, 
60  Ark.  76,  2»  S.  W.  894.  31  Ij.  B.  A.  465,  46 
Am.  St  Bep.  154 ;  People  v.  Doliring,  59  N. 
T.  374,  17  Am.  Rep.  349;  Gray  v.  Crockett, 
35  Kan.  66,  10  Pac.  452;  Kstes  et  al.  v. 
Brldgforth,  114  Ala.  221,  21  South.  512; 
Shockley  v.  Morgan.  103  Ga.  156,  29  S.  E. 
694 ;  Baker  v.  Thompson,  SO  Ga.  486, 16  S.  E. 
044;  Dabucy  v.  Mitchell,  66  Ala.  405;  Morss 
T.  Morss.  11  Barb.  (N.  Y.)  SIO;  McMilleo  r. 
Andrews.  10  Ohio  St  112. 

The  rule  Is  auuouuced  in  the  Ency.  of  Evi- 
dence. voL  3,  p.  215,  as  follows: 

"A  judge  of  a  court  of  record  or  a  referef  Is 
not  at  common  law  a  competent  witness  in  a 
case  pending  before  him  on  groundi  ot  pabUe 
policy." 

In  the  case  of  Fec^e  r.  Dildiring,  supra,  it 

was  said: 

"If  a  judge  is  put  upon  the  stand  as  a  wit- 
oess,  he  has  all  the  rights  of  a  witneHS,  and 
he  is  subject  to  all  the  duties  and  liabilitiea  of 
a  witness.  It  may  chance,  that  he  may  for 
reasons  sufficient  for  himself,  but  not  sufficient 
for  anothn-  of  eqaal  authority  in  the  court,  de- 
cline to  answer  a  question  put  to  him,  or  in 
some  other  way  bring  himself  in  oinfiict  with 
the  court.  Who  shall  decide  what  course  shall 
be  tflken  with  him?  Shall  he  return  to  the 
bench  and  take  pert  in  disposing  of  the  Inter- 
locutory question  thus  arising,  and  upon  the 
decision  being  made,  go  back  to  the  stand,  or  go 
into  custody  for  contempt?  The  first  would 
be  unseemly,  if  not  unlawful,  for  it  would  be 
passing  judicially  upon  his  own  case.  The  last 
would  disorganize  the  court  and  suspend  its 
proceedings.  Other  like  results  may  be  con- 
ceived as  possible,  equally  as  contrary  to  the 
good  conduct  of  judicial  proceedings." 

In  the  case  of  Maitland  t.  Zanga,  sapra, 
It  was  said: 

"If  the  defendant  is  entitled  to  the  testimony 
of  the  judeei  the  plaintiff  is  equally  entitled  to 
his  testimony,  and  it  might  eventuate,  if  this 
practice  were  to  be  tolerated,  that  the  judge, 
upun  a  mution  for  a  nonsuit,  would  be  com- 
pelled to  pass  uiK>n  the  weight  of  his  own  testi- 
mony, and,  considering  the  inclination  of  the 
human  mind  to  attach  more  importance  to  its 
own  statements  than  to  those  of  others,  it  Is 
easy  to  see  that  the  rights  of  the  litigants 
micht  be  prejudiced  in  such  a  case.  Again, 
wtiile  upon  the  witness  stand,  he  would  have  a 
right  to  all  the  protection  that  any  other  wit- 
ness has  under  the  law.  *  *  *  Ho  might 
decline  to  answer  r]net<tinns  the  ndmiMsibility  of 
which  it  would  be  necessary  for  the  court  to 
determine,  and  which  would  bring  him  as  a 
witness^  in  conflict  with  himself  as  a  court. 
Acnln.  it  would  to  a  certain  extent  lend  to  the 
piv.barrassraent  of  the  jury,  who  are  suboxdiuate 


officers  of  the  court  and  under  its  directions, 
to  have  to  weigh  the  testimony  of  the  judge  in 
the  same  scales  with  the  testlmimj  of  other 
witnesses  in  the  case  whose  testimony  was 
opposed  to  that  of  the  judge.  And  In  many 
ways,  it  seems  to  us  that  this  practice  would 
lead  to  embarrassment  and  would  have  a  tend- 
ency to  lower  the  standard  of  courts  and  bring 
them  into  contempt" 

These  two  cases  and  the  Arkansas  case, 
supra,  are  the  leading  cases  upon  this  ques- 
tion, and  to  our  mind  announce  a  rule  in 
accord  with  common  sense  and  reason. 

The  trial  Judge  in  this  case  acted  in  two 
capacities,  as  judge  and  witness,  passed  upon 
objections  to  certain  iKtrtlona  of  his  testi- 
mony, and,  after  be  had  finished  testifying, 
returned  to  the  bench  and  continued  to  try 
the  case.  To  our  minds,  this  was  prejudicial 
to  the  rights  of  the  plaintiff  and  fundamen- 
tally .wrcmg,  and,  as  was  stated  by  Justice 
Folger,  In  the  case  of  People  v.  Dohring,  su- 
pra, "bccnuse  such  practice.  If  sanctioned, 
may  lead  to  unseemly  and  embarrassing  re- 
sults, to  the  hindering  of  justice,  and  to  the 
scandal  of  the  courts."  It  tends  to  lessen  the 
dignity  of  the  court,  and  bring  it  into  disre- 
pute. It  is  well  known  to  every  practicing 
lawyer  that  the  testimony  of  the  trial  judge, 
niJon  a  material  point,  will  outweigh  the  tes- 
timony of  ordinary  witnesses,  and  to  [Htrmlt 
him  to  testify  gives  an  undue  advantage  to 
the  party  for  whom  he  tostifles.  It  Is  wrong, 
both  In  principle  and  in  morals. 

Counsel  for  defendants  in  error  claim  that 
the  Criminal  Court  of  Appeals,  In  the  case 
of  State  ex  rel.  John  Nowakowskl  v.  Jjock.- 
rldge,  County  Judge,  6  Okl.  Cr.  216,  118  Fae. 
152,  16  I*  R.  A.  (N.  S.)  525,  Ann.  Cas.  1913C,, 
251,  announced  the  rule  that  the  trial  Judge 
might  testify  In  a  case  tried  before  him.  We 
do  not  think  so.  We  have  very  carefully 
read  that  case,  and  it  does  not  so  hold.  Xo 
such  question  was  before  the  court  In  that 
case.  Plowever,  Mr.  Justice  Furman,  in  ren- 
dering the  opinion,  did  say  that  the  trial 
Judge  might  testify  in  a  case  before  him. 
This  wiaa  pure  dictum,  was  not  Involved  In 
that  case,  and  therefore  was  not  passed  upon. 
We  have  great  resiMxit  for  Judge  Fummn 
as  a  lawyer  and  jurist,  but  with  his  personal 
views  upon  this  question  we  cannot  agree. 
In  that  case.  Judge  Lockridge,  as  county 
judge,  held  a  court  of  inquiry,  in  which  many 
witnesses  were  examined,  as  a  result  of 
which  the  defendant  was  prosecuted  and 
'  tried  before  him,  and  on  account  of  this  fact 
the  defendant  sought  to  disqualify  the  judge, 
and  the  Ortmlnal  Coart  o:  Appeals  very  prop- 
erly held  that  be  was  no.  disqualified  on  ac- 
count of  this  fact 

We  think  the  action  of  the  county'  judge 
in  this  case,  in  overruling  the  application  to 
disqualify  himself,  and  testifying  in  the  case, 
was  prejudicial  error,  and  that  tbc  judgnicut 
of  the  trial  court  should  be  reversed  and  re- 
manded. 

FEB  CURIAM.   Adopted  In  whole. 
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McCURRT  et  nx.  t.  SliEDGE  et  aL 
(No.  4693.) 

(Supreme  Court  of  Oklahoma.   Jane  1,  1916.) 
fSyliabut  hy  the  Court.} 

X.  HOUESTEAD  <g=>ll&— MOBTOAGB    BT  HUB- 

BAHD — Validity. 

A  mortgage  of  the  homestead  of  the  famil; 
by  a  married  man,  vhere  the  wife  does  not  join 
therein,  is  void. 

[Ed.  Note.~For  other  cases,  see  Homestead, 
Cent  Dig.  6§  192, 195,  203^209,  216,  217;  Dec. 
Dig.  «=>li8.] 

2.  Bankrdptct  <S=»400— SBnmiTQ  Aside  Ex- 
emptions —  CoNCLUSiveNKSs  —  Bankrupt- 

OT— MOBTQAQEB. 

Where,  in  an  action  to  foreclose  a  real  es- 
tate mortgage  in  a  state  court,  the  defendant, 
who  has  been  disdiarged  as  a  baDkrupt,  claims 
the  property  as  a  homestead,  and  it  appears 
that,  in  the  bankruptcy  proceedings,  the  debt  of 
the  plaintiff  secured  by  said  mortgage  was  duly 
scheduled,  that  plaintiff  had  notice  and  ap- 
peared, and  that  the  property  described  in  hia 
mortgage  was,  upon  a  hearing  of  plaintifiTs  ex- 
ceptions thereto,  set  apart  and  adjudged  to  be 
the  homestead  of  defendant,  audi  judgment  of 
the  bankruptcy  couil  is  conclusive  as  to  the 
parties  herein. 

[Ed.  Note.— For  other  cases,  see  Bankniptcy, 
Gent  Dig.  U  970-675;  Dee.  Dig.  «=:»400.] 

Oommlssioners'  Opinion,  Division  No.  &. 
Btror  from  District  Court,  Pontotoc  County ; 
A.  U.  Fergiuon,  Judge. 

AcUon  by  W.  W.  Sledge  and  another,  part- 
ners as  the  Sledge  Lumber  Company,  against 
N.  A.  McCurry,  and  his  wife  intervoied. 
Jud^ent  for  plalntUTs,  and  defendants  bring 
error,  Berersed  and  lendwed  for  defend- 
ants. 

Thomas  P.  Holt,  of  Ada,  and  Clinton  A. 
Galbraith,  of  Oklahoma  City,  for  plaintiffs  In 
error.  J.  F.  McKeel,  of  Ada,  for  defendants 
In  error. 

BLBAKMORE,  0.  This  action  was  com- 
menced In  the  district  court  of  Pontotoc  coun- 
ty February  12,  1912,  by  the  defendants  In 
error,  as  plaintiff,  against  the  plaintiffs  In 
error,  as  defendant,  on  a  promissory  note  for 
$1,657,  of  date  June  14,  1910,  payable  to  the 
plaintiff  September  1,  1910,  and  to  foreclose 
a  mortgage  on  lots  9  and  10  of  block  53,  city 
of  Ada.  The  parties  will  be  referred  to  here- 
in as  they  appear  in  the  trial  court. 

Defendant  answered,  setting  forth,  among 
other  things,  that  he  was  a  married  man 
and  the  head  of  a  family  entitled  to  home- 
stead exemption;  that  said  lots  were  a  part 
of  his  homestead  at  the  time  of  the  execution 
of  said  mortpige,  and  that  his  wife  did  not 
Join  in  the  execution  thereof,  for  which  rea- 
son said  mortgage  Is  void;  that,  subsequent 
to  the  execution  of  said  mortgage,  he  had 
been  adjudicated  a  bankrupt,  In  which  bank- 
ruptcy proceedings  the  debt  evidenced  by 
said  note  and  mortgage,  a  provable  claim, 
and  duly  scheduled;  that  plaintiffs  appeared 
in  said  bankruptcy  proceedings;  that  de- 
fendant therein  claimed  lots  9  to  16,  ln<dn- 


slve,  of  block  53,  as  a  bomestead;  that  it 
was  therein  adjudicated  that  lots  9  to  14,  in- 
clusive, constituted  his  homestead,  and  lots 
15  and  16  were  sold  and  the  proceeds  thereof 
distributed  to  his  credltora.  Other  defenses 
are  pleaded,  but  It  is  deemed  unnecessary  to 
set  them  forth. 

The  wife  of  defendant  Intervened,  claim- 
ing the  lota  Involved  (9  and  10)  as  a  home- 
stead at  the  time  of  the  execution  of  said 
mortgage,  and  alleged  that  she  did  not  join 
In  the  execution  of  the  same. 

The  case  was  tried  to  a  Jury,  and  resulted 
in  Judgment  for  plaintiffs  for  the  full  amount 
of  the  note,  and  foreclosure  of  the  mortgage. 

It  appears  from  the  evidence  that  the  de- 
fendant and  his  wife,  some  six  or  eight  years 
prior  to  June,  1910,  became  the  owners  of  a 
half  block  of  ground  In  the  city  of  Ada,  same 
being  lots  9  to  16,  Inclusive,  of  block  53,  each 
lot  being  50x140  feet  In  area,  which  was  oc- 
cupied by  them  continuously  as  a  residence; 
that,  upon  taking  possession  of  said  lots,  a 
house  was  erected  upon  lots  15  and  16,  In 
which  they  lived ;  that  they  borrowed  money 
and  erected  a  second  house  on  lots  9  and  10, 
about  a  year  prior  to  the  execution  of  the 
note  and  mortgage  In  suit,  intending  at  all 
times  to  use  It  as  their  dwelling  house;  that 
the  new  house  could  he  rented  to  better  ad- 
vantage than  the  house  on  lots  15  and  16, 
and  was  therefore  let  to  a  tenant,  who  oc- 
cni^ed  the  same  until  a  short  time  after  the 
date  of  said  mortgage;  that,  at  the  time 
of  the  execution  of  said  mortgage,  plaintiffs 
requested  the  wife  of  the  defendant  to  Join 
therein,  but  she  refused.  Claiming  the  prop- 
erty as  the  homestead. 

The  note  and  mortgage  were  executed  on 
June  14,  1910.  On  June  16th  thereafter, 
plaintiffs  began  an  action  in  the  district 
court  of  Pontotoc  county  against  defendant 
N.  A.  McCurry  on  open  account  for  the  same 
Indebtedness  evidenced  by  the  note  and  mort- 
gage Involved  herein,  which  action  was  8ul>- 
sequently  abated,  on  defendant  being  dis- 
charged in  bankruptcy.  On  August  8,  19101, 
defendant  filed  his  petition  In  bankruptcy, 
and  on  the  following  day  was  adjudicated  a 
bankrupt  in  the  L'ulted  States  Court  for  the 
Eastern  District  of  Oklahoma,  in  which  pro- 
ceedings the  indebtedness  sued  on  and  evi- 
denced by  said  note  and  mortgage  was  duly 
scheduled.  Defendant  therein  claimed  as  his 
homestead  and  exempt  all  of  said  lots  num- 
bered from  9  to  16,  inclusive,  and  with  refer- 
ence thereto  set  forth  in  his  schedule: 

"This  property  is  under  mmrtgage  to  the 
American  Investment  Company  of  Oklahoma 
City,  and  the  Midland  Savings  &  Loan  Conn 
pany,  of  Denver,  Colo.,  as  security  for  purchase 
mouey,  and  the  Sledge  Lumber  Company  of 
Ada,  Okl.,  holds  and  claims  a  purported  mort- 
gage on  part  thereof." 

Plaintiffs  had  notice  and  appeared  in  said 
bankruptcy  proceeding.  Of  the  property 
claimed,  lots  9  to  14,  inclusive^  were  deslgna^ 
ed  and  set  apart  by  the  trustee  in  bankruptcy 
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as  the  homestead  of  defiendast  Flabittffs 
file  the  following  ezcQptlons  to  nid  deslgiia- 

tion: 

"Id  the  Dbtrict  Court  of  the  United  States  for 
the  BaBtem  District  of  Oklahoma.  In 
Bankruptcy. 

"In  the  Matter  of  N.  A.  McCarry,  Bankrupt 

"Ezceptioai  to  O^nutea's  Finding. 

*HDome  now  Sledge  Lumber  Company,  a  co- 
partnership compoeed  of  W.  W.  Sledge  and  A. 
Fishbeck,  and  doing  busiDes*  at  Ada,  Oklabotna, 
and'except  to  the  finding  of  the  trustee  in  the 
above-entitled  matter,  aettin?  aside  and  dee- 
ignating  the  exempt  property  of  the  above  bank- 
rupt; said  exception  oeing  in  the  following 
particular,  namely,  as  to  the  homestead  of  the 
said  bankrupt.  Said  8Icd|:e  Lamber  Company, 
composed  of  W.  W.  Sledge  and  A.  Fishbeck,  ex- 
cept to  tbe  designatitm  of  lots  9,  10,  11,  12,  13 
and  14  in  block  53  in  the  city  of  Ada,  Okla- 
homa, according  to  its  official  pint,  and  would 
show  to  the  court  that  this  said  designation  Is 
improper  and  not  warranted  by  the  law,  and 
would  farther  ehow  to  the  court  that  lots  15 
and  10  in  block  53  in  the  city  of  Ada,  Okla- 
homa, should  have  been  designated  by  the  trus- 
tee as  said  bankrupt's  homestead.  Tbe  said 
Sledge  Lumber  Company,  composed  of  W.  W. 
Sledee  and  A.  Fishbeck,  are  now,  and  were 
at  the  time  of  the  filing  of  said  bankrnpt's 
petition  in  bankruptcy,  creditors  of  the  said 
bankrupt  Wherefore  eaU  Sledge  Lumber 
Company,  composed  of  W.  W.  Sledge  and  A. 
fishbeck,  pray  that  the  finding  of  the  said  trus- 
tee be  corrected  and  amended,  designating  lots 
16  and  10  in  Uock  63  in  tbe  city  of  Ada,  Okla- 
homa, according  to  the  official  plat  thereof,  as 
the  homestead  of  the  said  bankrupt." 

The  exceptions  were  beard  by  the  referee, 
and  it  was  finally  determined  that  said  lots 
so  set  apart  by  the  trustee  constituted  the 
homestead;  tbe  value  thereof  being  about 
$2,000.  Ou  December  7,  1911,  defendant  was 
discharged  as  a  bankrupt 

[1 , 2]  There  are  many  assignments  of  er- 
ror, only  one  of  wlilcb  need  be  considered, 
viz.,  error  of  the  court  in  Instructing  the 
Jury  OS  follows: 

•  •  •  •  The  court  further  instructs  you 
that  the  contention  of  defendant  that  the  bank- 
ruptcy Court  has  set  aside  the  property  in  ques- 
tion as  a  homestead  is  not  material  to  tbe  is- 
sues in  this  case,  and  is  in.  no  sense  a  defense 
to  this  action." 

Plaintiffs  in  the  bankruptcy  proceedings  as- 
serted that  they  were  creditors  of  defendant 
by  virtue  of  the  very  debt  sued  on  In  this 
case.  They  contended  In  that  court,  as  they 
hare  here,  that  tbe  mortgage  given  to  secure 
It  was  all  property  other  than  the  homestead 
of  defendant 

It  will  be  remembered  that  the  mortgage 
in  suit  was  executed  on  June  14,  1910,  with- 
in four  months  before  the  filing  of  the  peti- 
tion In  bankruptcy  on  August  S,  1910.  If, 
therefore,  the  mortgaged  property  had  not 
been  the  homestead  of  defendant,  the  title 
thereto  would  hare  vested  In  tbe  trustee, 
for  clearly  the  mortgage,  which  was  for  a 
pre-existing  debt,  would  have  constituted  a 
preference,  and  was  invalid  as  to  creditors; 
and  tbe  trustee  conM  bare  maintained  an 
txHon  to  establish  its  invalidity.  First  Nat. 
Bk.  T.  Staake.  202  U.  S.  141,  26  Sup.  Ct  680, 
fiO  L.  Ed.  967, 15  Am.  Bankr.  Bep.  639;  Knapp 


T.  MUwatikee  Trust  Co.,  216  U.  S.  646,  30 
Sup.  Gt  412,  54  Ed.  610.  24  Am.  Bankr. 
Bep.  761;  Dulany  v.  Moiae,  29  Am.  Bankr. 
Rep.  276. 

There  were  but  two  issues  In  this  case:  (1) 
The  right  of  the  plalntifts  to  Judgment  for 
tbe  debt;  and  (2)  their  right  to  forecl<»e  tbe 
mortgage.  As  to  tbe  first,  tbe  Indebtedness 
sued  on  was  a  provable  claim  In  tbe  bank- 
ruptcy court,  where  It  bad  been  duly  sched- 
uled ;  and  the  discharge  of  defendant  there- 
in as  a  bankrupt  operated  as  a  complete  bar 
to  Its  enforcement  herein.  In  regard  to  tbe 
secopd,  tbe  sole  question  was:  Did  tbe  prop- 
erty described  In  the  mortgage  sought  to  be 
Ijoredosed  constitute  a  part  of  the  home- 
stead of  defendant?  This  identical  question 
was  adjudicated  In  tbe  bankruptcy  proceed- 
ings, in  which  plalntiflta  appeared  and  excep^ 
ed  to  tbe  action  of  tbe  court,  and  wherein  It 
was  determined,  with  reference  to  this  par- 
ticular mortgage,  that  the  homestead  of  de- 
fendant did  in  fact  embrace  said  lots  9  and 
10,  and  that  lots  15  and  16,  which  plaintiff 
here  contends  constituted  his  homestead, 
were  not  Included  therein,  but  were  ordered 
sold  for  the  benefit  of  his  creditors. 

"The  bankruptcy  court  has  Jurisdiction,  and 
the  jurisdiction  is  exclusive,  to  determine  the 
claims  of  bankrupts  to  their  exemptions."  Rem- 
ington on  Bankruptcy,  g  10^0;  In  re  Lucius' 
(D.  C.)  10  Am.  Bankr.  Rep.  653,  124  Fed.  455; 
McQalian  v.  Andeieon,  7  Am.  Baokr.  Bep.  641, 
113  Fed.  115,  51  C  O.  A.  92. 

It  was  said  by  this  court,  speaking  through 
Mr.  Chief  Justice  Kane,  in  First  Nat  Bk.  of 
Anadarko  v.  Uasterson,  20  OkL  76,  116  Fac. 

162: 

"Bankruptcy  courts  are  on  the  same  footing 
aa  courts  of  general  Jurisdiction,  respecting  the 
finality  and  conclusiveness  of  their  records  and 
judgments ;  and,  when  jud^ents  are  rendered 
by  them  upon  gueetions  arising  in  bankruptcy 
[krnoGedings,  they  possess  all  the  incidents  of 
finality  and  conclusiTeness  appertaining  to 
coiu>t8  of  general  Jurisdictifm.  Their  Judgments, 
unless  reversed  on  appeal  or  writ  of  error,  im- 
port absolute  verity. 

In  Bemlngton  on  Bankniptcy,  1  1086,  It  Is 
said: 

"Th%  order  of  the  bankruptcy  court  setting 
aside  or  approving  the  report  of  the  trustee 
setting  aside  property  as  exempt  is  i-es  judicata 
in  the  state  courts  as  elsewhere  as  to  all  credi- 
tors properly  notified  of  the  bankruptcy." 
Smalley  v.  Langenour,  196  U.  S.  93,  25  Sup.  Ct 
216.  49  U  Ed.  400,  13  Am.  Bankr.  Bep.  602. 

In  Evans  v.  Bonnsavllle,  116  Ga.  684,  42 
S.  E.  100,  S  Am.  Bankr.  Rep.  236,  it  Is  said: 

"An  exemption  assigned  and  set  apart  by  the 
bankrupt  court  *  •  •  is  no  more  subject  to 
levy  and  sale  than  if  It  had  been  set  aside  by 
the  ordinary  of  a  county  having  proper  jurisdic- 
tion." 

The  determination  by  tbe  bankruptcy  court 
that  the  lots  described  In  tbe  mortgage  in- 
volved were  embraced  In  the  homestead  of 
defendant  Is  conclusive  as  between  the  plain- 
tiff and  defendant  herein.  Hie  lots  covered 
by  plaintlfTs  mortgage  constituted  a.  part  of 
tbe  homestead  of  d^endant  and  bis  family; 
and,  his  wife  having  failed  to  join  in  the 
execution  of  the  mortgage  in  question,  tbe 
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same  was  void.  Whelan  r.  Adams,  145  Pae. 
1158  (not  yet  offldally  r^rted). 

Tbe  Judgment  of  the  trial  court,  tiierefore, 
should  be  reversed,  and  Judgment  rendered 
for  defendant 

PER  CURIAM.  Adopted  in  whole. 


ST.  LOUI8  4  S.  F.  R.  CSO.  ¥.  FICK. 
(No.  4180.) 

(Supreme  Court  of  Oklahoma.    June  1,  1915.) 

(SyUchua  by  the  Court.) 

1.  Neoliqerce   <8=»121   —   PaESClEFTlioir  — 

PaOOF— OCCUBRENCB  OF  InJUBY. 

The  mere  fact  that  an  injury  occurs  car- 
ries with  it  no  presumption  of  n^ligence;  it 
is  an  affirroatire  fact  for  tbe  injured  party  to 
establish  that  the  defendant  has  been  fuilty  of 

negliKence. 

[Ed.  Note.— For  other  cases,  see  Nesligenoe, 
Cent.  Dig.  §S  217-220,  224-228,  271;  Dec.  Dig. 
«=»121.] 

2.  Cabriers  <d=>31S— InJcbt  to  Pabsbnoer— 
Negligbnob— Sufficiency  of  Evidence. 

Record  examined,  and  held  that  the  evi- 
dence adduced  at  the  trial  does  not  reasonably 
tend  to  establish  negligence  on  tbe  part  of  tlw 
defendant 

[VA.  Hote.—Yor  other  cases,  see  Carriers, 
Cent  Dig.  II  1270,  1307-1314 ;  Dec.  Dig.  «=> 
31&] 

3.  Cabbikbb  <S=>2^— Passbnobbs— OoHTaACT 
—Duties  of  Cakbieb. 

Generally  the  contract  ot  a  carrier  is  that 
It  will  carry  the  passenger  safely  and  in  a 
proper  carriage,  and  afford  him  safe  and  con- 
venient means  for  entering  cars  and  alighting 
therefrom;  but  it  does  not  contract  to  render 
him  personal  service, or  attention  beyond  that. 

[Ed.  Note.~For  odier  cases,  see  Carriers, 
De&  Dig.  ^262.] 

4.  Cabhibbs  «»202— PASSBnaBBa— Gontbact 

— DuTiEa  OF  Cabkeeb. 

The  recognized  exceptions  to  the  general 
rule  are  passengers  who.  by  reason  of  illness, 
great  age,  or  other  infirmity,  are  unable  to  help 
themselves. 

[Ed.  Note.— For  other  cases,  see  Clbrriers, 
Dec;  Dig.  «=>2G2.] 

6.  Appeal  and  Ebror  ®=>070— Evidence  «==» 
1281^  New,  vol.  17  Key-Xo.  Series— Admisbi- 
BiLiiY  of  Evidence— Res  Gestae. 

Tbe  question  of  admissibility  of  statements 
as  part  of  the  res  gestK  should,  in  a  great  meas- 
ure, be  left  to  the  determination  of  the  trial 
court 

[Ed.  Note. — For  othercases,  see  Appeal  and  Er^ 
rqr,  Cent  Dig.  H  3849-^1 ;  Dec.  Dig.  «s»070.] 

Error  from  District  Court,  Bryan  County ; 
A.  B.  Ferguson,  Judge. 

Action  by  Daisy  Flck  against  the  St  rx>nis 
ft  San  FraneisGo  Railroad  Company.  Jucte- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. Reversed  and  remanded,  with  directions 
to  grant  new  triaL 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Klelnschmidt  and  E.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  W.  E.  U^ 
terback  and  V.  B.  Hayes,  both  of  Durant,  for 

defendant  in  error. 


KANE,  G.  X  This  was  an  actl<»i  for  dam- 
ages for  pranonal  Injaries,  commenced  by  tlie 
defendant  in  «ror,  plaintiff  below,  against 
the  iflaintlff  in  error,  defmdant  below.  Up- 
on trial  to  a  Jury  tlioe  was  a  rerdict  tot  the 
plaintiff,  upon  which  Judgment  was  doly  en- 
tered, to  reverse  whldi  this  proceeding  in 
error  was  oommenoed. 

For  canvenlence  hereafter  the  parties  will 
be  called  "plalntier*  and  *^etendant,"  respec- 
tively, as  they  w^  designated  in  tbe  trial 
court 

The  petittw  states,  in  siriistanee,  that  on 
the  18th  day  of  March,  1810,  tbe  plaintiff 
was  en  route  from  Baudngton,  OkL,  to  Far- 
is,  Tex.,  and  that  it  became  necessary  tor 
her  to  change  cars  at  defwdant's  statltm  at 
Hugo,  Okl. ;  that  she  purchased  a  ticket  at 
Hugo  to  Paris,  and  upon  the  arrival  tfC  her 
train  she  approadied  the  proper  place  for  al- 
tering one  of  the  coaches;  that  In  order  to 
enter  such  coach  it  was  necessary  for  her  to 
step  upon  a  box.  provided  tor  that  purpose 
by  the  defendant,  and  fnxn  thence  to  the 
first  step  of  the  coach ;  that  ^e  was  a  low 
and  heavy  figure,  which  fact  was  observable 
to  defendant's  agents,  whose  duty  it  was  to 
assist  ber ;  that  upon  stepping  upon  the  box 
provided  for  such  purpose,  and  Jnst  as  she 
was  in  the  act  of  reaching  for  the  iron  bars 
on  the  side  of  tbe  steps  and  before  she  could 
reach  the  same,  and  at  a  time  when  it  was  the 
duty  of  the  porter  or  conductor,  or  both,  to 
render  her  assistance,  said  box  turned  over 
and  threw  her  violently  to  the  platform  of 
the  depot,  causing  her  serious  injuries;  that 
said  box  was  improperly  placed,  or  was  of  In- 
ferior size  for  the  purpose  for  which  It  was 
used ;  that  a  piece  of  coal  or  rock  or  a  hole 
in  the  platform  of  the  depot  caused  said  box 
to  turn,  and  that  the  failure  of  defendant's 
agents  to  properly  assist  her  at  the  proper 
time  contributed  to  the  injury,  and  that  if 
she  had  been  properly  assisted  by  the  de- 
fendant's agents,  said  box  mi^t  have  been 
prevented  from  turning. 

The  answer  of  the  defendant  denied  each 
and  very  allegation  of  said  petition,  and  fur- 
ther alleged  that  if  plaiDtiff  sustained  the  in- 
Jury  complained  of,  the  same  was  due  to  the 
plaintiff's  own  negligence  and  carelessness 
contributing  thereto. 

Counsel  for  defendant  in  their  brief  pre- 
sent their  grounds  of  error  in  effect  as  tol- 
lows:  (1)  There  is  no  evidence  tending  to 
show  that  plaintiff's  injury  was  the  result 
of  negligence  on  the  part  of  the  defend- 
ant, and  therefore  the  trial  court  should 
have  directed  a  verdict  for  the  defendant; 
(2)  the  defendant  was  under  no  duty  to  ren- 
der iwrsonal  assistance  to  said  plaintiff  while 
in  the  act  of  boarding  its  train ;  (3)  the  rail- 
road company  Is  only  required  to  exercise 
ordinary  care  with  re^rd  to  the  mainte- 
nance of  Its  depots,  platforms,  and  approach- 
es thereto ;  (4)  the  court  erred  in  admittliuc 
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evidence  of  alleged  statements  of  the  de- 
fendant's train  porter  subsequent  to  the  In- 
Jury. 

It  seems  to  be  cmceded  that  the  box  used 
was  of  tbe  kind  and  class  ordinarily  uswl- 
for  tbe  purpose  of  aaslstine  passengers  to 
enter  and  alight  from  passenger  coaches,  so 
tbe  only  question  of  fact  for  consideration  Is 
whether  a  defect  In  tbe  platform  caused  tbe 
box  to  turn,  or  was  the  injury  the  result  of 
mere  acddent?  There  was  abundant  testi- 
mony tending  to  show  that  the  defendant's 
station  platform,  which  was  composed  of 
214-inch  planks,  was  In  an  ordinary  state  of 
repair.  The  plaintiff  herself,  who  probably 
stated  the  facts  In  her  own  favor  as  strong- 
ly as  tbe  circumstances  would  justify,  testi- 
fied that  when  she  attempted  to  board  tbe 
train  at  Hugo,  she  stepped  upon  the  box, 
and  as  she  raised  her  foot  to  step  upon  the 
first  step  of  the  coach,  the  box  quivered,  as 
If  it  was  on  something,  and  turned  to  the 
left,  throwing  her  backward.  On  cross-ex- 
amination she  stated  that  she  did  not  know 
the  condition  of  the  platform  where  the  box 
was  placed,  or  whether  the  platform  was  in 
good  or  bad  condition;  she  did  not  know 
what  caused  the  box  to  quiver,  and  all  she 
knew  about  whether  there  was  a  hole  In  the 
platform  was  what  the  porter  told  her  a 
few  minutes  after  the  accident  occurred. 

LI,  2]  It  Is  well  settled  In  this  jurisdiction 
that  the  mere  fact  that  an  Injury  occurs  car- 
ries with  it  no  presumption  of  negligence; 
it  Is  an  affirmative  fact  for  the  Injured  party 
to  establish  that  the  defendant  has  been 
guilty  of  negligence.  St  L.  &  S.  F.  R.  Oo. 
V.  Rushing,  31  Okl.  281,  120  Pac.  973.  After 
a  careful  examination  of  the  record  before 
us,  we  are  of  the  opinion  that,  aside  from  the 
statement  made  by  the  train  porter,  which 
will  be  noticed  more  In  detail  hereafter,  there 
is  not  sufficient  evidence  to  establish  want 
of  ordinary  care  on  tbe  part  of  the  defendant 
in  keeping  its  station  platform  in  a  reason- 
ably safe  condition.  The  exercise  of  ordi- 
nary care  was  the  only  duty  the  plaintiff 
could  exact  from  the  defendant. 

"The  requirement  of  extraordinary  care,  being 
founded  upon  tbe  special  risk  of  human  life 
involved  In  the  tHisiuess  of  carrying  paaseugWB, 
is  not  to  be  extended  to  incidents  of  the  busi- 
ness which  do  not  involve  such  risk,  and  in 
which  the  carrier  stands  in  the  same  relation  to 
the  passenger  as  do  other  business  men  from 
whom  such  peculiar  care  is  not  required.  Hence, 
while  a  carrier  must  use  ordinary  care  to  make 
the  meaus  of  approach  and  departure  and  oth- 
er accessories  safe  for  the  use  of  passengers, 
he  is  not  required  to  use  any  higher  degree 
of  care  with  reference  to  these  things^  There- 
fore, with  regard  to  platforms,  stairs,  waiting 
rooms  in  a  station,  the  ground  surrounding  it, 
and  other  premises  of  a  railroad  company,  its 
obligation  to  passengers  is  only  one  of  ordi- 
hary  care,  in  common  with  that  of  all  other  oc- 
cupants of  land  or  bnlldings  inviting  persons 
to  enter  thereon  for  compensation,  since  pas- 
sengers are  not  more  endangered  in  such  places 
than  they  are  on  simitar  premises  not  belong- 
ing to  a  railroad  company.  Shearman  &  Red- 
field  on  Neglisence  (5th  E<\.)  S  501;  Palls  v. 
Railroad  Co.,  Q7  CaX.  114,  31  Pac.  801 ;  Penn- 


sylvania Co.  V.  Marion,  104  Ind.  239,  3  N.  E. 
874;  Kelly  v.  Railroad  Co.,  112  N.  Y.  443.  20 
N.  E.  383,  3  I/.  R.  A.  74;  Batton  v.  RaUroad 
Co.,  77  Ala.  591,  54  Am.  Rep.  80. 

The  plaintiff  herself  does  not  pretend  to 
know  what  caused  tbe  box  to  turn  over,  and 
there  were  several  eyewitnesses  to  the  ac- 
cident who  afterward  testified  at  tbe  trial 
to  the  same  effect  In  such  circumstances, 
the  only  reasonable  conclusion  that  can  be 
reached  is  that  the  injury  resulted  from 
purely  accidental  causes. 

[3, 4]  Having  reached  the  conclusion  that 
the  plaintiff's  injury  did  not  result  from  any 
want  of  ordinary  care  In  keeping  the  station 
platform  in  repair,  or  from  negligence  In 
placing  the  box,  it  now  becomes  necessary 
to  notice  the  allegations  of  the  petition,  to 
the  effect  that  the  plaintiff  Is  of  low  and 
heavy  build,  which  facts  were  known  to  de- 
fendant's agents,  whose  duty  it  was  to  as- 
sist her,  and  that  the  failure  of  the  defend- 
ant's agents  to  perform  their  duty  in  this 
respect  contributed  to  the  fall.  Tbe  evidence 
tends  to  show  that  plaintiff  was  a  young 
woman  6  feet  8  Inches  tall,  and  weighing  142 
pounds.  Generally,  the  contract  of  a  car- 
rier is  that  it  will  cany  the  passenger  safely 
and  in  a  proper  carriage,  and  afford  him  safe 
and  convenient  means  for  entering  cars  and 
alighting  therefrom;  but  it  does  not  con- 
tract to  rend^  him  personal  service  or  at- 
tention beyond  that  New  Orleans,- •etc.,  R. 
Co.  v.  Statham,  42  Miss.  607,  97  Am.  Dec. 
478 ;  Tamell  v.  Baflroad  Co..  113  Mo.  fi70,  21 
S.  W.  1,  18  L.  R.  A.  599;  St  T*.  I.  M.  &  S, 
n.  Co.  T.  Green,  85  Ark.  117,  107  S.  W.  168, 
14  L.  R.  A.  (N.  S.)  1148;  Baben  V.  Railroad 
Co.,  73  Iowa.  670,  35  N.  W.  645,  5  Am.  St 
Rep.  706 ;  Selby  v.  Detroit  Ry.  Co.,  122  Mich. 
311,  81  N,  w.  loa 

If  there  are  exceptions  to  the  foregoing 
general  rule,  none  have  been  called  to  our 
attention  which  particularly  applies  to  per- 
sons of  the  size  and  build  of  plaintiff.  The 
recognized  exceptions  to  the  general  rule  are 
passengers  who,  by  reason  of  Illness,  great 
age,  or  other  infirmity,  are  unable  to  help 
themselves.  We  do  not  understand  that  the 
plaintiff  belonged  to  any  of  these  classes. 

[fil  The  next  assignment  of  error  present- 
ed for  review  is  the  action  of  the  trial  conrt 
in  permitting  the  plaintiff  to  testify  as  to 
an  alleged  conversation  between  herself  and 
the  train  porter  which  took  place  a  few 
minutes  after  the  accident  occurred.  It 
seems  that  immediately  after  tiie  accident  the 
train  porter  assisted  the  plaintiff  onto  tbe 
platform  of  the  coach,  which  she  entered  and 
in  wblch  she  found  a  seat;  that  a  few  min- 
utes thereafter  the  porter  entered  the  coach, 
whereupon  the  following  occurred: 

"Q.  Mrs.  Fick,  immediately  or  soon  after  the 
accident,  did  tbe  porter  make  any  Rtatemeot  to 
you  with  reference  to  the  cause  of  -it  (the  ac- 
cident] V  A.  Why,  he  said  he  was  sorry,  but  in 
placing  the  stool  he  didn't  notice,  and  placed 
it  over  a  hole— one  end  of  it  Q.  How  long 
was  this  after  the  accident,  and  where  were 
you  when  he  made  the  statement?  A.  It  was 
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immediately  after  tbe  acddent,  he  came  Into  the 
coach  and  apologized  for  the  accident." 

The  manifest  purpose  of  this  evidence  was 
to  establish  the  allegation  of  the  petition  per- 
taining to  the  existence  of  defects  in  the  de- 
pot platform  and  also  negligeDC«  on  the  part 
of  the  porter  in  placing  the  box.  It  la  con- 
tended, therefore,  that  the  statement  of  the 
poi-ter  does  not  come  within  the  purview  ot 
the  "verbal  act"  doctrine;  that  as  the  evi- 
dence tends  to  establish  the  material  allega- 
tions of  the  petition.  It  is  objectionable  as 
hearsay,  upon  the  ground  that  it  was  but  a 
mere  narrative  b;  the  porter  of  a  past  oc- 
currence, which  was  not  made  in  the  dis- 
charge of  his  duty  as  such  train  porter,  or  as 
tending  to  explain  or  qualify  tbe  act  In  which 
he  was  at  the  time  engaged.  On  the  other 
hand,  counsel  for  the  plaintiff  contends  that 
the  statement  was  admissible  as  part  of  the 
res  gestie. 

A  great  many  authorities  are  cited  by 
counsel  for  both  plaintiff  and  defendant  pur- 
porting to  sustain  their  respective  contentions 
in  regard  to  the  admissibility  of  the  porter's 
statement  However,  as  every  case  must  be 
treated  upon  its  own  circumstances,  we  do  not 
find  the  iteration  and  reiteration  of  the  well- 
Itnown  rule  and  its  application  to  many  vary- 
ing and  dissimilar  sets  of  facts  to  be  partic- 
ularly helpful.  This  court  seems  to  be  com- 
mitted to  the  doctrine  that  the  admissibility 
of  this  class  of  testimony  ought  to  be  left, 
in  a  great  measure,  to  the  discretion  of  the 
trial  court  Smith  v,  C,  B.  I.  4  P.  Ry.  Co.. 
42  Okl.  577,  142  Pac.  398.  And  Mr.  Wlgmore 
in  his  work  on  I^vidence  (section  1750)  Is  of 
the  opinion  that  the  courts — 
"should,  If  they  are  able,  lift  themselves  sen- 
sibly to  the  even  greater  height  of  leaving  the 
application  of  the  principle  absolutely  to  the 
detetminatitm  of  the  trial  oourt" 

Following  the  foregoing  rule,  we  probably 
would  not  be  justified  In  reversing  this  cause* 
upon  the  ground  that  the  trial  court  abused 
Its  discretion  In  admitting  the  statement  of 
the  train  porter.  But  even  assuming  that  the 
admission  of  the  statement  was  proper,  In 
our  judgment  It  Is  entitled  to  very  little,  if 
any,  probative  weight  It  was  established 
beyond  peradveuture  that  there  were  no 
holes  in  the  station  platform  at  the  place  the 
box  was  placed,  except  the  ordinary  cracks 
Incident  to  a  plank  platform.  Mr.  B.  A, 
Fooshee,  a  member  of  the  police  force  of  Hugo, 
tcstlQed  that  he  was  standing  within  8  <n- 10 


feet  of  tbe  plaintiff  at  the  time  she  got  hurt, 
and  witnmsed  Che  accident;  that  after  she 
had  fallen  he  went  to  Qie  place  and  uamln- 
ed  the  box  and  platform.  The  box  was  in 
as  good  conditlott  as  could  be  expected  and 
looked  elmoBt  new;  that  the  platform  was 
in  fairly  good  condltlim.  end  was  constructed 
of  2x6*8,  laid  east  and  west,  and  kept  In  fair- 
ly good  shape.  In  sinue  places  there  were 
cra^  tnm  a  qoarter  to  a  half  inch,  end 
some  were  smaller. 

Mr.  B.  H.  Gonnell  testified  that  he  was 
sheriff  of  Choctaw  county,  Okl^  and  resided 
at  Hugo,  and  saw  the  platform  every  day. 
It  was  ccMistnicted  of  2x6  planks,  laid  close 
together,  the  cracks  betweoi  the  planks  va  ly- 
ing like  in  any  other  platform. 

Witness  after  witness  testified  to  the  same 
effect  Plaintiff  herself  did  not  say  there 
were  any  h<^  In  the  platform,  but  she  says 
that  the  platform  was  "quite  full  of  cracks." 
which  "she  should  jnd^  were  a  couple  Inch* 
es  wld&"  nils  testimony  in  no  way  tends  to 
contradict  that  of  the  other  witnesses,  except 
possibly  as  to  the  width  of  the  cracks ;  and, 
as  it  does  not  pretend  to  relate  to  tbe  condi- 
tion of  the  platform  at  the  place  the  box 
was  laid,  it  does  not  necessarily  tend  to  con- 
tradict the  testimony  of  Mr.  Fooshee  and  the 
other  disinterested  witnesses,  who  tcstiHed  to 
the  effect  that  the  platform  at  the  place 
where  the  acdd^t  occurred  was  in  fairly 
good  conditiou,  the  cracks  therein  b^ng  such 
as  are  ordinarily  incident  to  a  plank  platform, 
not  being  to  exceed  from  one-fourth  to  one- 
half  Inch  wide.  In  such  circumstances,  no 
other  conclusion  could  be  drawn  from  the 
statement  of  the  porter  than  that  he  was  mis- 
taken In  his  statement  that  he  placed  the  box 
over  a  hole,  or  that  the  hole  he  referred  to 
was  one  of  the  ordinary  cracks  in  tbe  plat- 
form. There  can  be  no  possible  doubt  that 
there  were  no  other  holes  in  the  platform  at 
the  place  where  the  accident  occurred. 

Exceptions  are  taken  to  some  of  the  in- 
structions given  by  the  court  but  as  what  we 
have  already  said  wlU  furnish  a  guide  to 
the  court  below  In  Instructing  the  jury  upon 
the  points  in  question  upon  a  subsequent  trial, 
and  It  being  doubtful  whether  exceptions  to 
the  Instructions  complained  of  were  properly 
saved,  we  do  not  deem  it  necessary  to  notice 
In  detail  that  branch  of  the  case. 

For  the  reasons  stated,  the  Judipuent  Is  re- 
versed and  remanded,  with  dlrectltma  to 
grant  a  new  trial.   All  the  Justicea  concur. 
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MOORB  et  al.  v.  LEIGH-HSAD  A  CO. 
(No.  4684.) 

(Suprema  Oourt  oi  OUaboma.  June  16^  191B.) 

(SyUabut  by  the  Court.) 
1..  PLEADIH8  <^3(M  —  GbNSBAI.  DBNUlI.  — 

BcBDEN  or  Pboof— ExKcvTiON  or  Bond. 
In  a  suit  on  a  bond,  where  the  defendants 
file  a  verified  general  denial,  the  bnrden  in  apon 
the  plaintiffs  to  prove  the  execution  of  the  bond. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  i%  008.  909;  Dec.  Dig.  «=>304.] 

2.  Appeal  ahd  Bbbob  <=»1052  —  Reception 
or  Evidence— Cube  of  Ebbob. 

An  error  in  admitting  the  bond  in  evidence 
before  its  execution  is  proven  is  cured  by  the 
introduction  of  evidence  afterwards  to  the  ef- 
fect that  the  defendants  had  admitted  siffning 
the  same. 

[Ed.  Note.— For  other  cases,  see  Aineal  and 
Error.  Gent  Dlf.  H  4171-4177;  Dec  Dig.  «=» 
1052.] 

S.  Pabtitxbship  4s>296— Action  atceb  Dis- 
solution. 

Where  the  bond  was  made  to  a  copartner- 
ship, and  an  action  on  the  bond  is  instituted  in 
the  name  of  the  copartnership,  if  at  the  trial  It 
develops  that  the  firm  had  dissolved  and  a  mem- 
ber of  the  firm  had  taken  over  the  assets  of  the 
firm,  including  the  bond,  it  was  not  error  to  over- 
rule a  motion  to  diamlss  tiie  action  on  account 
of  misjoinder. 

[Ed.  Nota.— For  other  cases,  see  Partaecship, 
Cent.  Dig.  U  662,  663,  666-078;  Dec.  Dig.  «=» 
200.] 

4.  Paeties  <8=>7ft— Pabtt  in  Intebest^Rioht 
TO  Object— Action  on  Bond. 

In  an  action  on  a  bond,  where  the  defend- 
ants have  not  shown  that  they  have  a  defense 
to  the  bond,  the  questioD  as  to  who  the  real 
party  in  interest  Is  does  not  concern  the  de- 
fendants. Except  where  the  defendants  have 
pleaded  a  defense  of  mala  fide  poasessioD  or  one 
which  turns  upon  a  point  involving  the  personal 
conduct  of  the  alleged  real  party  in  interest, 
the  defendants  will  not  be  heard  to  complain 
that  the  plaintiffs,  in  a  suit  on  a  bond,  are  not 
the  ^eal  parties  in  interest. 

[Ed.  Note.— For  other  cases,  see  Partiea,  Oent. 
Dig.  8S  117-121;  Dec.  Dig.  ^76.] 

5.  Trial  ^»141— Dxiection  or  Vebdict— Ev- 
idence. 

Where  the  evidence  introduced  by  the  plain- 
tiffs makes  out  the  plaintiffs'  case,  and  the  de- 
fendant introduces  no  evidence  to  rebut  it.  the 
court  should  instruct  a  verdict  for  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  336;  Dec.  Dig.  «s>14l.] 

Commlsstoners'  Opinion,  Division  Na  4. 
Error  from  County  Court,  Le  Flore  Coanty ; 
P.  C.  Bolger,  Jndge. 

Action  by  Lelgli-Head  &  Co.,  a  partnership, 
against  A.  J.  Hoore  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Fred  H.  Fannin,  of  Stigler,  and  Yaraer  & 
Keely,  of  Poteau,  for  plaintiffs  In  error,  Ira 
D.  Oglesby,  of  Ft  Smitb,  Ark.,  tor  defendant 
In  error. 

MATHEWS,  O.  L  This  action  was  brought 
in  the  county  court  of  Le  Flore  county  by 
Leigh-Head  &  Co.,  defendants  In  error,  here- 
after called  pilalntifC,  against  A.  J.  Moore, 


Pony  Cotton,  and  James  Keese,  plalntifEs  in 
error,  hereafter  called  defendants,  as  sure- 
ties on  a  bond  of  J.  T.  Keeton,  principal  to 
indemnify  said  Leigh-Head  &  Co.,  general 
agents  for  the  Pacific  Mutual  Life  Insurance 
Company,  tor  the  acts  and  accounting  of  the 
said  Keeton,  as  the  agent  of  said  general 
agents.  Tbe  action  is  brought  by  Lelgb-Head 
&  Co.,  a  partnership,  against  said  defend- 
ants; It  being  alleged  in  tbe  petition  that 
plaintiff  is  a  firm  composed  of  L.  B.  lielgh 
and  C.  D.  Head  and  they  seek  to  recover  the 
face  of  the  bond,  to  wit,  ?500;  It  being  al- 
leged that  a  final  settlement  with  the  agent 
J.  T.  Keeton  had  been  had  and  a  note  of 
¥&17.80  executed  by  tbe  said  Keeton  as  evi- 
dence of  the  amount  found  due  npon  settle- 
ment, the  bond  sued  on  being  set  ont  in  full 
in  the  body  of  tbe  petition. 

To  the  petition  defendants  filed  a  verified 
answer,  which,  as  far  as  Is  necessary  for  this 
opinion,  is  set  out  as  follows: 

"(1)  That  they  dray  each  and  every  material 
allegation  in  plaintiS'B  petition  set  ont  and 
contained." 

"(3)  For  further  answer  defendants  My  that 
plaintiff  has  no  right  to  maintain  this  action, 
for  the  reason  that  they  have  brought  said  ac- 
tion in  their  firm  name  instead  of  the  individual 
members  of  said  firm,  as  required  by  law." 

To  the  answer  plalntifFs  filed  a  general  de- 
nial. 

At  the  close  of  plaintiff's  evfdence,  the  de- 
fendants offered  no  evidence,  and  the  conrt 
upon  motion  of  the  plaintiffs.  Instructed  the 
Jury  to  return  a  verdict  for  the  plaintiffs  for 
the  amount  sued  fbr.  The  defendants  filed 
their  motion  for  a  new  trial,  which  was  over- 
ruled, and  this  appeal  taken. 

2.  As  grounds  for  reversal  the  defendants 
urge  these  three  propositions: 

"The  court  erred  in  admitting  the  bond  in  ev- 
idence over  the  objection  of  the  defendants." 

"The  court  erred  in  refusing  defendants'  mo- 
tion to  dismiss  for  misjoinder." 

"The  court  erred  in  peremptorily  instrncting 
the  jury  for  plaintiff." 

These  propositions  will  be  considered  In 
the  order  named. 

[1,21  3.  The  plaintiffs  placed  tbe  witness 
L^gh  on  the  stand,  and  be  testified  that  J. 
T.  Keeton  sent  his  firm  the  bond  sued  on, 
bnt  that  be  did  not  know  the  signatures  of 
any  of  those  whose  names  appear  on  the 
bond,  and  he  further  stated  that  he  did  not 
know  that  they  signed  the  bond.  With  this 
evidence,  plaintiffs  offered  the  bond  as  evi- 
dence, and  tbe  defendants  objected  to  the 
introduction  of  the  same  for  the  reason  that 
the  execution  was  denied  under  oath  and 
the  signatures  of  the  sureties  had  not  been 
Identified.  The  court  overruled  the  objection 
and  permitted  the  bond  to  be  Introduced  aa 
evidence.  In  this  the  court  committed  error, 
because,  the  defendants  having  answered  by 
a  verified  general  denial,  this  placed  the  bur- 
den upon  the  plaintiff  to  prove  the  execution 
of  tbe  bond  sued  on.   Lilly  v.  Bussell,  4  Okl. 
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96,  44  Pac.  212;  Richardson  et  al.  t.  F^lner 
et  al.,  9  Okl.  513.  60  Pac.  370. 

But  the  error  of  the  court  In  admittlnff  the 
braid  as  erldence  at  this  time  was  fnlly  cured 
by  the  Introduction  of  evidence  later  by  the 
plalntlfEs,  whi(^  fully  substantiated  the  ftict 
that  defendants  had  signed  the  bond  as  sure- 
ties ;  the  nature  of  the  evidence  being  admis- 
sions that  they  had  signed  the  bond. 

[S]  4.  It  developed  In  the  trial  that  the 
firm  of  Leigh-Head  &  Co.,  plalntUTs  in  this 
action,  on  the  1st  day  of  August,  1010,  had 
been  dissolved,  and  that  L.  B.  Leigh  had  suc- 
ceeded the  firm,  taking  ovef  all  of  Its  assets ; 
this  suit  having  been  filed  In  the  name  of 
the  firm  aa  June  19,  1011.  The  defendants 
here  moved  that  the  action  be  dismissed  fox 
misjoinder,  urging  that  L.  B.  Leigh  could  not 
maintain  the  action  in  the  partnership  name, 
which  motion  the  court  overruled.  The  rul- 
ing ot  the  court  wiui  correct,  viewed  even 
from  defendants'  contention  Quit  L.  B.  Leigh 
had  taken  over  the  entire  assets  at  the  firm 
and  it  had  ceased  to  exist.  Jn  the  well-con- 
sidered case  of  Berry  et  al.  v.  Bartrai  et  aL, 
12  Okl.  221,  71  Paa  1074,  66  L.  R.  A.  613,  by 
Judge  Burwell,  we  find  the  following: 

"When  a  party  executes  a  note  payable  to  a 
person  named  therein  or  to  his  order,  and  then 
falls  to  pay  the  Bame  at  maturity,  and  the  payee 
files  his  petition  recitins  the  execution  of  th« 
note  by  ttie  maker  to  the  plaintiff,  for  a  valu- 
able consideration,  and  the  fact  that  defendant 
has  defajilted,  ownership  Is  presumed  in  the 
plaintiS,  from  the  facta  pleaded;  and  it  is  not 
absolutely  necessary  for  aim  to  formally  allege 
that  be  is  still  the  owner  and  holder  of  such 
note;  and  an  answer  which  denies  that  such 
platntiflf  and  payee  is  the  owner  and  holder  of 
such  note  sued  on,  and  alleges  that  he  is  not 
the  real  party  in  interest,  states  no  defense,  and 
the  plaintiff  Is  entitled  to  judgment  on  the 
pleadings." 

Following  that  case,  the  trial  court,  upon 
motltm,  could  have  stricken  that  part  of  de- 
fendants' answer  setting  up  the  plea  that  the 
suit  was  not  brought  by  the  real  party  in  In- 
terest, and  the  court  property  overruled  de- 
fendants' motion  to  dismiss  for  misjoinder 
upon  defendants'  contention  that  the  evidence 
showed  that  the  firm  had  been  dissolved  and 
that  L.  B.  Leigh  then  owned  the  note  and 
was  the  real  party  In  Interest. 

[4]  The  provision  common  in  all  statutes 
that  the  action  must  be  prosecuted  by  the 
real  party  In  Interest  has  been  the  subject  of 
much  judicial  consideration,  and  the  courts 
universally  hold  that  the  object  of  this  pro- 
vision of  the  statute  Is  to  make  It  possible 
always  for  the  defendant  to  be  able  to  pre- 
sent his  defense  to  the  action,  should  he  have 
a  defense  or  set-off  against  the  real  party  In 
inferest;  but  in  an  action,  as  in  the  case  at 
bar,  the  defendant  has  no  concern  In  the 
Question  as  to  who  the  real  party  In  interest 
is,  exc^  where  he  has  pleaded  a  defense 
which  turns  upon  points  InvolTlng  the  per- 
sonal conduct  of  the  real  party,  and  a  failure 
to  state  any  dtfense  against  the  alleged  real 
parties  prevents  the  defendants  from  com- 


plaining that  the  plaintiffs  are  not  the  real 
parties  In  Interest 

In  fkct,  as  &r  as  the  defendants  are  cw- 
cemed,  not  only  can  It  In  so  way  prejudice 
their  rights,  but  it  Is  to  tbeir  whole  Intraest 
that  the  suit  in  this  case  be  Instituted  by  tlie 
firm  and  not  by  one  member  of  the  firm  who 
succeeded  the  firm,  l)ecau8e  their  entire  deal- 
ings had  been  with  tlie  firm,  and,  if  they  had 
a  defease  of  any  kind  against  this  action,  it 
would  have  to  be  aimed  at  the  conduct  of  the 
firm  and  not  of  the  individual  vbo  succeed- 
ed the  firm.  If  the  individual  had  instituted 
the  action  in  Ids  individual  name,  then  de- 
fendants migfai  have  had  some  Just  cause  to 
complain;  but,  as  it  has  been  Instttnted  In 
the  firm  name,  they  are  thereby  given  the  op- 
portunity to  easily  and  readily  avafl.  them- 
selves of  any  defense  open  to  them  wlthont 
having  to  fight  over  the  liead  of  some  <Hie 
els&  It  can  be  no  consolation  to  them  and 
can  avail  them  in  no  way  as  a  defense,  ev&k 
If  it  be  true  that  L.  B.  Leigh  does  in  tact  own 
the  account  and  contract  in  his  Individual 
name,  when  they  have  no  defoise  to  it  As 
far  as  they  can  Inquire  in  a  case  like  this  ia 
that  they  may  not  be  compelled  to  pay  the 
bond  twice,  and  no  such  contingenQr  can 
arise  here.  In  fact  they  are  doubly  pro- 
tected along  that  line,  If  It  be  true,  as  they 
allege,  that  the  suit  is  being  maintained  lu 
the  name  of  the  original  payees  by  one  who 
has  succeeded  to  its  rights.  Either  would  be 
estopped  from  again  demanding  payment  ^ 
payment  should  be  effected  in  this  action. 

We  hold,  under  the  evidence,  that  this  suit 
Is  being  maintained  by  the  proper  parties, 
by  the  real  parties  in  interest.  Witness  Lcdgh 
testified  that  he  took  ovet'  the  assets  of  the 
firm  to  wind  it  up,  and  that  when  he  had 
collected  all  the  debts  he  coifld,  if  there  were 
any  assets  his  former  partner,  Head,  would 
get  a  part  of  It,  and  if  there  was  a  Uabllitj- 
he  would  have  to  pay  In  his  part  and  from 
this  viewpoint  Head  would  still  have  a  ben- 
eficial and  equitable  Interest  in  the  assets  of 
the  firm,  and  It  would  be  entirely  proper  to 
maintain  the  suit  In  the  firm's  name,  under 
those  conditions. 

IB]  5.  We  think  the  court  was  fully  justi- 
fied In  Instructing  the  jury  to  return  a  ver- 
dict for  the  plaintiffs.  The  plaintiffs  made 
out  their  case,  and  defendants  offered  no  evi- 
dence to  rebut  the  same,  and  there  was  no 
contested  fact  for  the  Jury's  consideration. 
The  execution  of  the  bond  was  proven  by 
admissions  of  the  defendants  that  they  sign- 
ed the  same.  While  there  was  some  conten- 
tion about  four  Items,  in  the  aggregate  of 
9117.60,  being  a  proper  charge  under  the 
provisions  of  the  bond  sued  on,  yet  that  be- 
comes Immaterial  as  the  balance  due  the 
plaintiffs  by  Keeton,  the  principal  on  the 
bond,  was  $917.69,  as  evidenced  by  a  note 
for  that  amount  and,  should  the  sum  of 
fll7.60  be  deducted  from  the  amount  of  the 
note,  there  would  be  remaining  still  due  a 
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sum  In  excess  of  fSOO,  the  face  of  the  bond 
sued  on. 

For  these  reasoos  the  judgment  of  tlie  tri^l 
court  Btaould  be  affirmed. 

PER  CURIAM.   Adopted  in  whole. 


SIMMONS  T.  BERRTHILXi  et  al.  (No.  4625.) 
(Sopreme  Court  of  Oklahoma.    June  8,  1915.) 

(St/Ilahua  b]/  the  Court.) 
Appeal  and  Errob  ^773— Failubs  to  Filb 

BRIBP— AfPIBMANCB. 

Where  plaintiff  in  error  has  filed  no  brief, 
as  required  by  rule  7  of  thia  court  (33  OkL  vi. 
137  Pac  ix),  the  judgment  of  the  trial  court  will 
be  affirmed, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  !§  3104.  8106-3110;  Dea  Dig. 
«=»773.] 

Commissioners*  Opinion,  Division  No.  S. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; Wade  S.  Stanfleld,  Judge. 

Action  by  Jeanetta  Berrybill  against  Addle 
Nero.  n6e  Grayson,  and  others.  Judgment 
for  plaintiff,  and  defendant  Jeff  Simmons,  a 
minor,  by  Orlando  Swain,  guardian  ad  litem, 
brings  error.  Affirmed. 

Orlando  Swain,  of  Okmulgee,  for  plaintiff 
in  error.  M.  A.  Holoomb  and  T.  J.  Farrar, 
both  of  Okmulgee,  for  defendants  in  error. 

6LEAKM0RE,  C  The  peUtion  In  error 
and  the  trausci-ii>t  of  the  record  in  this  case 
was  died  in  this  court  on  December  4,  1912. 
Neither  party  has  filed  a  brief,  nor  have  they 
offered  any  excuse  for  the  failure  to  do  so. 
It  Is  evident  that  the  proceedings  have  been 
abandoned.  The  Judgment  of  the  trial  court 
should,  therefore,  be  affirmed,  under  rule  7 
of  this  court  (38  Okl.  vi.  187  Pac.  Ix).  Nich- 
olson T.  Barnes,  42  Okl.  260,  140  Pac.  1155. 

PER  CURIAM.  Adopted  In  whol& 


STOCKTON  V.  BASS.   (No.  6680.) 
(Supreme  Court  of  Oklahoma.   June  15,  19150 

(SpUuhiu  by  the  OeurLJ 
Appeal  and  Ebbob  «s>640  —  Cabe-Madk  ~ 

SUOOESTIOW  or  AmKNDUEITTS— TlHE. 

Where  defendant  in  error  did  not  waive  his 
right  to  suggest  amendments  to  a  case-made, 
and  the  trial  court,  over  his  objection,  made  an 
order  Bhortening  the  time  for  the  suggestion  of 
amendments  to  a  period  leas  than  the  three  days 
allowed  by  statute  (section  6242,  Bev.  Laws 
1910).  held,  BUch  order  is  void,  and  a  case  so 
settled  will  not  be  cunsidered  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2807-2811;  Dec  Dig. 
649.} 

Error  from  District  Court,  Wagoner  Coun- 
ty; B.  O.  Allen,  Judge. 

Action  by  Amoa  K.  Bass  against  T.  M. 
Stockton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Dismissed. 


Watts  ft  3Iol(mey,  of  WagcHier,  for  plain- 
tiff in  error.  B,  L.  Klrb^,  of  Wagoner,  for 
defendant  in  error. 

PER  CURIAM.  On  AprU  15,  1913,  Judg- 
ment was  rendered  and  entered  in  the  district 
court  of  Wagoner  county  in  favor  of  plaintiff, 
Amos  K.  Bass,  and  against  defendant,  T.  M. 
Stockton.  From  thia  Judgment  defendant  ap- 
peals to  this  court.  He  secured  numerous  or- 
ders extending  the  time  to  make  and  serve 
case-made,  all  of  whidi  allowed  plaintiff  ten 
days  after  aerrice  In  which  to  suggest  amend- 
ments; the  case  to  be  settled  on  five  days' 
notice  by  either  party.  The  last  of  said  or- 
ders  gave  defendant  "until  October  12,  1018," 
to  iw^re  and  serve  case-made  and  defend- 
ant ten  days  thereafter  to  suggest  amend- 
ment to  the  case  to  be  signed  and  settled  on 
five  days'  notice.  Octo1)er  12,  1918,  being 
Sunday,  the  eaee  was  serrod  on  October  IStfa. 
It  ia  unnecessary  for  us  to  ^y  whether  "un- 
til" means  Indualre  or  exclusive  of  that  date, 
for  the  reason  ttiat  this  appeal  must  be  dis- 
missed on  anotiier  ground. 

On  October  14th,  at  the  Instance  of  defend- 
ant, the  trial  couii:  entered  an  order  requir- 
ing plaintiff  to  appear  In  the  courtroom  at 
five  o'clock  that  afternoon  and  show  cause 
why  the  time  should  not  be  shortened  In 
which  to  suggest  amendments,  and  further 
show  cause  why  the  case  ^ould  Dot  be  im- 
mediate^ settled  and  signed.  At  that  time 
plaintiff  appeared  and  refused  to  suggest 
amendments,  and  objected  to  the  ahortening 
of  the  time.  Over  the  obJectl<Hi,  the  trial 
court  made  an  order  Umitii^  tlie  time  for 
the  suggestion  of  amendmmta  to  6  lytdock 
p.  m.  that  same  day,  and  then  and  there  sl^- 
ed  and  settled  the  case-mad^  to  all  of  wbleb 
plaintiff  objected  and  excepted.  Iba  trial 
Judge  was  without  power  to  shorten  the  time 
for  suggesting  amendments  to  a  period  leas 
than  the  three  days  prescribed  by  statute, 
and  a  case-made  so  settled  is  vMd.  Section 
6242,  Rev.  Laws  1910,  provides: 

"The  case  so  made,  or  a  copy  thereof,  sliall, 
within  fifteen  days  after  the  judgment  or  order 
is  rendered,  be  served  upon  the  opposite  party 
or  his  attorney,  who  may  within  three  days 
thereafter  snggiBBt  amendments  thereto  in  writ- 
ing, and  present  the  same  to  the  party  maklni; 
the  case,  or  his  attorney.  The  case  and  amend- 
ments Bball,  up<m  three  days'  notice,  he  submit- 
ted to  the  judge,  who  flhall  sign  and  settle  the 
same.  •  • 

As  no  error  assigned  appears  upon  the 
face  <Kt  the  record,  the  appeal  Is  dismissed. 


CLEVELAND  v.  RANKIN.    (No.  4244.) 
(Supreme  Court  of  Oklahoma.    June  8,  1915.) 

(ByUabuw  by  Court.) 

BxrOBHATION  OF  iNBTBUlfElfTB  ^»10,  45— 
MrSTAKK— MUTUAUTT— DbOREB  OF  PbOOF. 
Where  an  agreement,  as  reduced  to  writing 
by  a  scrivener,  omits  or  contains  terms  or  stipu- 
lations contrary  to  the  common  intention  of  the 
parties,  the  instrument  will  be  corrected,  so  as 
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to  mahe  It  conform  to  their  real  intent,  to  the 
end  that  the  parties  be  placed  as  ther  would 
have  stood,  if  the  mistalie  had  not  occurred. 
But  in  such  case  the  part;  nlleginir  the  mistake 
must  show  exactly  in  what  it  consists  and  the 
exact  correction  to  be  made;  that  the  mistalte 
was  mutual  or  common  to  both  parties  (that  is, 
it  must  appear  that  both  have  done  what  neither 
intended).  On  the  point,  and  to  justify  a  cor- 
rection, the  evidence  must  be  full,  clear,  un- 
eqairocal,  and  convincing  as  to  the  mistake  and 
its  mutaality.  Mere  pr^xmderance  of  evidence 
ia  not  enough.  The  proof  must  eatabliish  the 
facts  to  a  moral  certainty  and  take  the  case  out 
of  the  range  of  reasonable  controversy;  but  it 
need  not  be  so  certain  as  to  go  beyond  any  pos- 
sibility of  controversy. 

[Ed.  Xote.— For  other  coses,  see  Reformation 
of  Instruments,  CenL  EHg.  H  74-78,  157-193: 
Dec.  Dig,  «»19,  48.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Grant  County;  J. 
W.  Bird,  Judge. 

Action  by  John  S.  Banhln  against  B.  M. 
Cleveland.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  new  trial. 

C.  W.  Stephenson  and  J.  B.  Dreunan,  both 
of  Med<ord,  for  plaintiff  In  error.  A,  0. 
Glenn  and  Sam  P.  Ridings,  botli  of  Aledford, 
for  defendant  In  error. 

BREWER,  C.  Rankin,  as  lessee  of  several 
tracts  of  Improved  land,  brought  this  suit 
against  Cleveland,  owner  and  lessor  of  said 
land,  for  damages  on  account  of  the  alleged 
failure  of  the  lessor  to  turn  over  to  him  a 
certain  dwelling  house  and  other  outbuild- 
ings, situated  on  one  of  the  tracts  of  land 
embraced  In  the  written  contract  of  lease. 

The  written  contract,  after  describing  the 
land  to  be  held  for  the  term  therein  stated, 
adds  "with  the  appurtenances."  The  princi- 
pal defense  made  by  Cleveland  is  that  he 
and  plaintiff  agreed  upon  the  terms  of  the 
lease,  which  embraced  different  tracts  off  land 
with  different  sets  of-  Improvements  thereon, 
with  numerous  exceptions  and  reservations 
stated  therein;  and  that  It  was  distinctly 
agreed  and  understood  between  the  parties 
that  the  dwelling  house,  bam,  and  outhouses 
Involved  In  this  controversy  were  to  be  ex- 
cepted from  the  operation  of  the  lease,  In  the 
writing,  and  the  possession  and  right  to  pos- 
session thereof  during  the  term  of  said  lease 
was  to  remain  In  Cleveland ;  that  this  agree- 
ment, together  with  the  other  terms  and 
provisions,  was  stated  to  a  scrivener,  the 
cashier  in  the  local  bank,  who  was  mutually 
agreed  uiwn  by  the  parties  to  reduce  their 
contract  to  writing;  that  he  was  instructed 
to  so  Insert  the  leservatlon  of  such  improve- 
ments In  the  terms  of  the  writing. 

At  the  trial,  defendant  testified  fully  and 
clearly  in  accordance  with  the  allegations 
off  his  answer  on  this  point.  The  deposition 
of  the  scrivener  was  also  read  In  evidence, 
and  it  tended  quite  strongly  to  support  the 
claim  of  defendant  that  he  had  been  instruct- 
ed by  the  parties  to  make  the  reservation  of 


the  partlcnlar  Improvements,  bnt  had  evt- 
denfly  forgotten,  or  overlooked  inserting  It 
at  the  time  of  writing  said  lease.  On  this  de- 
fense, the  court  instructed  the  Jury  In  its  in- 
struction numbered  &  as  follows; 

"Every  person  who  signs  a  written  contract 
is  presumed  to  know  the  contents  thereof,  and 
before  the  jury  woifld  be  justified  in  dianging 
or  modifying  the  terms  of  wacb  written  contract 
and  Boding'  that  there  was  an  omiaaoon  in  the 
provisions  thereof,  the  evidence  as  to  such  mis- 
take or  omission  mast  show  that  the  same  was 
a  mutual  mistake  between  the  parties,  and  the 
evidence  as  to  such  omission  most  be  clear  and 
convincing  to  the  jury.  Sndi  evidence  must  be 
so  full  and  clear  aa  to  leave  no  xoom  tar  eoa- 
troveray." 

The  giving  of  this  Ins&uctlon  is  nrged 
here  as  error,  as  imposing  too  high  a  d^ree 
off  proof  on  the  defendant  We  have  exam- 
ined the  instruction  in  the  light  of  the  deci- 
sions of  this  court  and  of  the  Supreme  Court 
of  the  United  States,  and  have  reached  the 
concluslou  that  defendant  has  just  cause  for 
complaint  We  have  not  overlooked  the  fact 
that  a  very  high  degree  of  proof  is,  and 
ought  to  be,  necessary  to  authorize  a  change 
in  a  written  contract  solemnly  entered  Into 
by  the  parties.  This  rule  is  a  salutary  one; 
but  like  other  valuable  rules,  it  is  possible 
to  press  It  too  far,  and  to  extend  its  scope 
so  as  to,  for  all  intents  and  purposes,  render 
it  impossible  to  make  the  necessary  proot 

In  the  case  of  Hope  v.  Bourland,  21  OkL 
8&4,  93  Pac  580,  Mr.  Justice  Turner  quotes 
with  approval  sections  707  and  708,  Bishop 
on  Contracts,  as  follows: 

"The  miiitake  must  in  general,  be  mutual, 
and  it  must  be  clearly  established  by  the  proofs, 
wliich  may  be  either  oral  or  written.  Indeed^ 
in  no  case  will  a  court  decree  an  alteration  in 
the  terms  of  &  duly  executed  written  contract 
unless  the  proofs  are  full,  clear  and  decisive. 
Mere  preponderance  of  evidence  is  not  enough, 
and  the  mistake  must  appear  beyond  reasonable 
controversy." 

In  that  caw,  aa  well  as  in  the  later  case 
of  Owen  et  aL  r.  City  of  Talsa,  27  OU.  261, 
in  Pac  320,  the  following  e»»rpt  froip  an 
opinion  of  the  Supreme  Ooart  of  |he  United 
States  In  the  case  off  Heame  t.  Marine  In- 
surance Co.,  20  Wall.  488,  22  Ih  EM.  395,  has 
been  set  out  for  the  proper  guidance,  and  as 
furnishing  the  proper  rules  and  the  degree 
of  proof  necessary  in  sach  a  situation  as 
this  defense  presents: 

"The  reformation  of  written  contracts  for 
fraud  or  mistake  is  an  ordinary  head  of  equity 
jurisdictitm.  ITie  rules  which  govern  the  exer- 
cise of  this  power  are  founded  in  good  sense 
and  are  well  settled.  Where  the  agreement  as 
reduced  to  writing,  omits  or  contains  terms  or 
stipulations  contrary  to  the  common  intention 
of  the  parties,  the  instrument  will  he  corrected 
so  as  to  make  it  conformi  to  their  real  intent. 
The  parties  will  be  placed  as  they  would  have 
stood  if  the  mistake  had  nut  occurred.  Kerr  oo 
Fraud  and  Mistake,  419,  420.  The  party  al- 
leging the  mistake  must  show  exactly  in  what 
it  consists,  and  the  correction  that  should  be 
made.  The  evidence  must  be  such  as  to  leave 
no  rcasouable  doubt  upon  the  mind  of  the  court 
as  to  either  of  these  points.  Beaumont  v.  Bram- 
ley,  1  I'urner  &  Russell,  41-50;   Martinis  <4 
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Breadfilbane  r.  Marquig  of  Chandos,  2  Mylne 
&  Craig.  711 ;  Fowler  v.  Fowler,  4  De  Gex  A 
Jones.  255;  Sells  v.  gel^,  1  Drewry  &  Soales, 
42;  I-oyd  v.  Cocker,  17  Beavan,  144.  The 
mistake  most  be  matual  and  commoa  to  both 

Krtiea  to  the  inatmment.  It  mtut  appear  that 
til  have  done  what  neither  intended.  Booke 
T,  Xiord  Kinsington,  2  Kay  &  Johneon,  758 ; 
Eaton  V.  Bennett,  34  Bavan,  196.  A  mistake 
on  one  side  may  be  a  ground  for  rescinding,  but 
not  for  reforming,  a  contract  Mortimer  v. 
Sbortall,  2  Drury  ■&  Warren,  372;  Sells 
Sella,  lupra.  Where  tiie  minds  of  the  parties 
have  not  met,  there  is  no  contract,  and  hence 
none  to  be  rectified." 

For  a  valuable  disco ssion  of  ft  kindred 
gnestloD,  see  Hayden  t.  Dannenberg,  42  Okl. 

776,  143  Pac.  S54. 

Coming  to  the  instruction  under  discussion, 
we  find  that,  at  Its  close.  It  sums  up  the  de- 
gree of  proof  necessary  In  the  following  sen- 
tence: "Such  evidence  must  be  so  full  and 
clear  as  to  leave  no  room  for  controversy." 
If  the  court  had  said  "aa  to  leave  no  room  for 
reasonable  controversy,"  It  would  then  have 
gone  to  the  very  limit  authorized  by  the  deci- 
sions of  this  court  and  of  the  Supreme  Court 
of  the  United  States,  as  shown  above.  Proof, 
establishing  a  fact  so  thoroughly  as  to  take 
it  out  of  the  range  of  controversy,  must  nec- 
essarily be  of  an  exceedingly  high  order.  In 
fact,  such  proof  could  rarely.  If  ever,  be  pro- 
duced. There  are  cases,  however,  where  the 
proof  could  be  made  so  clear  and  decisive  as 
to  establish  the  fact  to  a  moral  certainty,  and 
to  leave  no  room  for  a  reasonable  doubt  in 
the  minds  of  men  o<  ordinary  Intelligence; 
and  yet  It  would  fall  short  of  the  standard 
required  In  this  Instruction.  On  account  of 
this  error  In  presenting  the  vital  Issue  of  the 
case,  we  cannot  say  that  no  harm  was  done, 
for  we  believe  that,  under  the  whole  record, 
tuts  phrase  very  probably  was  the  turning 
point  In  the  minds  of  the  Jury,  for  the  great 
preponderance  of  the  evidence  was  in  favor 
of  the  defendant's  contention. 

Therefore,  for  the  reason  stated,  the  canse 
should  be  reversed  and  remanded  for  a  new 
trial. 

PERCUBIAM.  Adbpted  In  vbolft 


mUj  T.  SPAliDlNO.    (No.  4182.) 
(Supreme  Court  <tf  Oklahoma.  Jane  15,  1015.) 

(Syllabus  hy  the  Court.) 

TAXATion  «=s>754,  816— Voxd  Tax  Debd— Ti- 
tle ACQDIBBD--jDDainNT— QuivniTO  Hi- 

A  tax  deed  void  on  Its  face  vests  in  plain- 
tiff no  interest  in  the  title  to  the  land  therein 
described,  and,  as  plaintiff  muat  prevail  on  the 
strength  of  his  own  title,  a  Judgment  clearing 
his  title  thereto  is  void. 

[Ed.  Note.— For  other  cases,  Me  Tasatloo, 
Cent  Dig.  SS  1385,  1504,  1506,  161B,  1616; 
Dec.  Dig.  €=>754,  ^6.]  *•  • 

Error  from  Superior  Court,  Garfleld  Conu- 
tj;  Dan  Hnett,  Judge. 
Actkm  by  Lncxetia  HiU  against  H.  M. 


Spalding.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

Busb  &  Smith,  of  Enid,  for  plaintiff  In  er^ 
ror.  F.  B.  CAui^U,  at  Bnld,  tm  defendant 
In  error. 

PER  CURIAM.  This  la  an  action  to  clear 
title  to  lots  numbered  6  to  24,  Inclusive,  In 
block  76,  and  lots  1,  2,  3>  4.  6,  and  7,  In  blo(^ 
75,  all  in  North  Enid.  Although  plaintiff  al- 
leged herself  to  be  the  owner  and  in  posses- 
sion of  the  lots  for  ten  years  last  past  the 
evidence  disclosed  her  possession  to  be  ad- 
verse for  that  time  nnder  a  tax  deed  conced- 
ed to  be  void  on  Its  face.  The  object  of  the 
salt  was  to  cancel  a  deed  from  the  owner  of 
the  fee  made,  executed,  and  delivered  to  de- 
fendant, Spalding,  while  out  of  poesesfilcm 
In  violatUm  of  our  champerty  statute  (Rev. 
Laws  1910.  f  2260).  The  court  canceled  the 
deed  as  prayed,  and  defendant  brings  the 
case  here.  The  court  erred. 

In  Clark  v.  Holmes,  31  Okl.  164,  120  Pac. 
642,  Ann.  Cas.  1913D,  385,  we  said: 

"A  person  who  has  no  interest  in  'the  title 
to  real  estate  cannot  maintain  an  action  to 
remove  a  cloud  upon  the  title  to  such  real  es- 
tate." 

Plaintiffs  tax  deed  gave  her  no  Interest  In 
the  title  sought  to  be  cleared.  Mason  et  al. 
V.  Gates  et  al.,  82  Ark.  294,  102  S.  W.  100, 
was  an  action  to  clear  title.  The  tax  deed 
was  not  void  on  its  face,  but  nevertheless 
the  court  held: 

"An  action  to  quiet  title  cannot  be  main- 
tained upm  a  void  tax  deed,  since  plaintiff 
must  fncceed  upon  the  streagOii  of  his  own 
title." 

Lewis  T.  Clements.  21  Okl.  167.  95  Pac.  769, 
was  an  action  to  (dear  title  by  the  cancella- 
tion of  a  deod,  as  here,  and  whi^  the  coart 
refused  to  do  on  the  ground  that  plaintiff  had 
no  interest  In  the  title  sought  to  be  cleared. 

As  it  is  not  contended  that  plaintiff  had 
any  Interest  In  the  title  hy  virtue  of  her  ad- 
verse xxiesesslon  under  Rev.  Laws  1910,  f 
4055,  the  judgment  of  the  trial  court  is  le- 
versed. 


NATIONAL  LUMBER  &  CBEOSOTING  CO. 

V.  ROBISON'S  ESTATa    (No.  4554.) 

(Supreme  Court  of  Oklahoma.   June  8,  1915.) 
(SvUahuB  bp  ike  Court.) 

1.  EXKCUTORS  AND  AOHINZSTRATORS  *=»25S- 

Patmem  or  Adjudicated  CikAiM— Duit  o6 

Administrator. 

The  effect  of  a  judgment  rendered  against 
an  estate  on  a  rejected  claim  under  section  6350, 
Rev.  Laws  1910,  is  to  adjudicate  the  same  as  a 
charge  against  the  estate  the  sirme  as  If  it  had 
been  allowed  by  the  administrator  and  the  coun- 
ty court,  and,  when  a  transcript  of  such  judg- 
ment is  filed  in  the  probate  proceedings,  it  be- 
comes the  duty  of  the  administrator  to  pay  the 
same  In  due  course  of  administration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  li  923-826: 
Dec.  Dig.  «Es>2fi8.] 
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2.  Executors  and  ADirrtierraATOBS  «=»255— ' 
Adjudicated  Claim — Dieectiow  in  Juna- 
MENT— Effect.  I 
Tbe  fact  that  anch  judgment  directs  that 
an  execution  may  issue  thereon  does  not  render  . 
it  void  or  impair  its  effectiveness  as  an  adju- 
dicated claim  against  the  estate. 

[Ed.  Note.— For  other  cases,  ate  Executors 
and  AdmlnlBtrators.  Cent  T>ig.  U  907-909; 
Dec  Dig.  ^230.]  ! 

Commissioners'  Opinion,  Division  No.'  2.  j 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  the  National  Lumber  &  Creosoting 
Company  against  the  estate  of  Joe  F.  Robl- 
son,  deceased.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

Potterf  &  Walker,  of  Ardmore,  for  plaintiff 
In  error.  J.  B.  Moore  abd  J.  A.  Bass,  both 
of  Ardmore,  for  defendant  In  extar. 

GALBRAITH,  0.  This  appeal  brings  up 
for  review  the  Judgment  of  the  district  coart 
of  Carter  county  rendered  on  an  appeal  from 
the  county  court  of  that  county,  in  a  pro- 
bate proceeding.  The  plaintiff  In  error  pre- 
Eented  its  claim  against  Joe  F.  Bobtson,  de- 
ceased, to  the  administrate  of  his  estate, 
and  ^en  the  same  was  rejected  proceeded 
to  reduce  the  claim  to  a  Judgment  In  the  dis- 
trict court  of  Carter  county.  This  Judgment 
was  in  the  form  fcdlowlng: 

"Now.  on  this  14th  day  of  June,  1910,  this ; 

cause  coming  on  regularly  for  hearing,  and  th*! 
plaintiff  appearing  by  its  attorneys,  and  tfan 
court  having  heretofore  given  judgment  against 
tbe  Ardmore  Traction  Company  and  l>ona1il 
Fitzeerald,  and  they  were  not  before  the  court ' 
in  the  trial  of  the  cauae  this  day,  and  it  ap- 1 

Bearing  to  tbe  court  that  tbe  defendant  Joe  F.  ' 
lobison  had  departed  this  life,  and  that  Frank 
RobisOD,  aidministratoT  of  his  estate,  bad  been  i 
duly  substituted  as  party  defendant,  in  bis  place 
and  stead,  and  that  tbe  said  Frank  Robison,  ad- , 
ministrator.  was  represented  in  court  by  his  at- 
torney, J.  A.  Bass,  and  the  court  being  fully  ad-  j 
vised,  finds  as  follows,  to  wit:  ' 
"(1)  TfOit  this  Is  a  suit  on  a  joint  and  several 
promissory  note  executed  on  March  2,  1908,  and 
due  on  or  before  March  2,  1909,  for  the  sum  of 
$2,359.28,  with  interest  at  rate  of  8  per  cent  ■ 
per  annum  from  date  until  paid,  with  a  pro- ' 
vision  for  10  per  cent  attorney's  fees  in  case  of 
legal  proceedings,  and  that  said  note  waa  signed  | 
by  the  Ardmore  Traction  Company,  Joe  F.  Rob- 
ison,  and  Donald  Fitzgerald  and  E.  A.  Rea. 

"(2)  That  at  the  maturity  of  said  note  the  ' 
same  was  not  paid,  and  that  suit  was  filed  on 
same  and  legnl  service  obtained  upon  each  of  tbe 
defendants,  save  and  except  E.  A.  Rea,  and  that  : 
later,  to  wit,  on  the  6th  day  of  November,  1909, 
jud^cnt  was  had  and  obtained  in  this  court  I 
against  the  defendants  Ardmore  Traction  Com-  I 
pany  and  Donald  If^tzgerald,  and  also  the  de-  i 
fendant  Joe  F.  Robison,  but  the  judgment  as  to 
the  defendant  Robison  was  set  aside  subsequent- 
ly, and  a  new  trial  granted  to  him.  I 
'*(3)  The  court  further  finds  that  this  note  ' 
was  given  to  plaintiff  for  material  used  by  the 
Ardmore  Tra(-tion  Company,  the  said  material  ' 
being  the  polos  in  erecting  said  railroad  line,  ' 
and  that  said  note  is  a  joint  and  several  note, 
but  that  the  same  was  given  as  aforesaid,  and 
that,  while  each  and  every  one  of  the  makers  are 
etiually  liable  in  law  on  said  note  by  the  terms  . 
thereof,  etill  the  said  Ardmore  Traction  Com^- . 


ny  received  the  consideration  from  this  plaintiff, 
as  aforesaid. 

It  is  therefore  hereby  ordered,  adjudged,  and 
decreed  by  the  court  that  tlie  plaintiff,  the  Na- 
tional Lumber  &  Creosoting  Company,  do  have 
and  recover  of  and  from  the  estate  of  the  said 
Joe  F.  Robison,  deceased,  of  which  Frank  Robi- 
son is  administrator,  the  sum  of  $3,0l9,S7.  to- 
gether with  interest  on  this  amount  from  June 
2,  1910,  until  the  payment  of  this  judgment 
and,  further,  that  said  plaintiff  do  have  and  re- 
cover of  and  from  said  estate  and  the  said 
Frank  Robison,  adminiatnttor  thereof,  all  costs 
herein  expended  for  which  execution  may  issae." 

On  the  Uth  day  of  July,  1910,  a  certified 
transcript  of  this  Judgment  was  flled  in  the 
county  court,  in  the  probate  proceedings, 
where  the  estate  of  Joe  F.  Robison  was  be- 
ing administered.  On  July  31,  1911,  the  ad- 
ministrator of  said  estate  made  a  report,  set- 
ting out  a  list  of  tbe  claims  allowed  and 
those  rejected,  and  on  this  list  the  claim  ot 
the  plaintiff  appeared  as  a  rejected  claim. 
The  plaintiff  In  error  then  flled  a  petition 
in  tbe  county  court  in  said  proceeding  asking 
the  court  to  direct  the  administrator  of  said 
estate  to  list  and  classify  this  claim  with  the 
claims  allowed  against  said  estate  of  Joe  F. 
Roblscm,  and  directing  him  to  pay  tbe  same 
in  due  course  of  administration;  tbls  order 
being  In  words  and  figures  following: 

"The  court  therefore  finds  that  the  filing  of 
said  transcript  of  judgment  in  tills  court  on  the 
day  aforesaid  duly  established  said  claim  as  if 
it  bad  been  allowed  by  the  administrator  and 
the  court  and  it  ia  hereby  ordered,  adjudged, 
and  decreed  that  the  said  claim  was  and  is  al- 
lowed in  the  sum  of  $3,019.87,  together  with  in- 
terest from  the  14th  day  of  June,  1910,  and  the 
costs  of  the  court  against  said  estate  of  Joe 
F.  Robison  and  Frank  Robison,  administrator; 
and  the  said  administrator  is  hereby  ordered  and 
directed  to  pay  said  claim  against  said  estate  In 
due  course  of  administration." 

From  this  order  the  administrator,  Frank 
Robison,  and  Mrs.  Nora  Robison  Bomor,  the 
heir  of  Joe  F.  Robison,  deceased,  prosecuted 
appeals  to  the  district  court,  and  upon  a 
hearing  these  respective  appeals  were  sus- 
tained; tbe  district  court  holding  that  the 
county  court  bad  no  jurisdiction  to  make  the 
order  appealed  from,  and  directed  the  county 
court  to  vacate  and  set  aside  the  same,  and 
to  enter  an  order  sustaining  a  plea  to  tbe 
jurisdiction  of  the  county  court,  and  dismiss- 
ing the  motion  of  the  plaintiff  in  error,  and 
ordering  that  the  costs  of  the  proceeding  be 
taxed  against  it,  and  that  It  take  nothing  on 
account  of  its  said  claim. 

[1,2]  The  district  court  evidently  proceed- 
ed upon  the  theory  that  the  Judgment  render- 
ed in  the  district  court  was  not  in  the  form 
prescribed  In  the  statutes  (section  6350,  Rev. 
Laws  1910),  and  was  therefore  a  void  Judg- 
ment, '  and  that  the  subsequent  proceedings 
to  enforce  the  same  were  without  any  legal 
effect  The  effect  of  the  judgment  rendered 
In  the  district  court  of  Carter  county  in  fa- 
vor of  the  plaintiff  in  error  on  its  claim,  un- 
der the  section  of  the  statute  above  referred 
to,  was  to  establish  the  same  as  an  allowed 
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claim  against  tbe  estate  of  tbe  deceaecd,  tbe 
same  as  if  it  had  been  allowed  by  the  admin- 
istrator and  the  county  court,  and  when  a 
transcript  of  this  Judgment  was  filed  in  the 
probate  proceeding  pending  in  the  county 
court  it  there  became  the  duty  of  the  admin- 
istrator to  list  said  claim  as  an  allowed  claim 
against  the  estate,  and  to  pay  the  same  in 
the  due  course  of  the  administration.  It  ap- 
pears from  tbe  face  of  the  judgment  that  it 
was  a  Judgment  against  tbe  estate  of  Joe  F. 
Roblson,  deceased.  Selzer  v.  Selzer,  146  Pac. 
S18,  not  yet  officially  reported.  The  fact  that 
the  judgment  directed  that  execution  might 
Issue  thereon  was  mer^y  sarplusage,  and 
did  not  render  the  Jadgment  void.  Jt  was 
said  in  Southwestern  Surety  &  Ina.  Co.  t. 
Hall,  40  Okl.  447.  ISO  Pac.  305,  In  constru- 
ing two  judgments  entered  against  different 
parties  and  on  dlffermt  datea,  to  be  a  joint 
judgment : 

"WUie  tbe  record  discloses  two  jodjrment  en- 
tries on  different  days,  one  against  Applcton  and 
Braziel,  and  the  other  against  the  surety  com- 
pany, as  surety  on  thoir  respective  official  bonds, 
they  are,  in  effect,  a  joint  judgment,  and  will  be 
so  considered  by  this  court,  for  the  reason  that 
we  look  to  the  substance  rather  than  form." 

Looking  to  the  substance,  rather  than  to 
the  form  of  this  judgment,  it  appears  that  it 
was  a  legal  adjudication  of  the  allowance  of 
the  plaintiff  in  error's  claim  against  the  es- 
tate of  Joe  F.  Roblson,  deceased,  and  that  it 
was  the  duty  of  tbe  administrator  of  that 
estate  to  pay  the  same  In  due  coarse  of  the 
admlnlbtratlon. 

It  follows  that  the  order  of  tbe  county 
court  directing  him  to  do  this  was  right,  and 
that  the  order  of  the  district  court  holding 
that  the  county  court  was  without  jurisdic- 
tion to  make  thia  order  was  wronsr. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  reversed,  and  said 
cause  remanded  to  the  district  court  of  Car- 
ter county  for  further  proceedings  not  Incon- 
sistent with  this  opinion. 

PBB  CURIAM.   Adopted  In  whole. 


LEWIS  T.  LEITCHFIELD  OLOTHIKO  GO. 

(No.  »91.) 
(Supreme  Court  ot  Oklahmna.   June  1, 

(ByUahut  hy  the  Court.) 
Appeal  and  Kbbob  ^=»544 — Pbesgntation 

FOB  KEVIEW— TbANSCBIPT  OF  RECOBO. 

Wliere  the  only  errors  aUeged  are  in  over- 
ruling  motion  for  new  trial,  and  in  giving  cer- 
tain uistmctiona,  same  cannot  be  considered  by 
this  court  upon  transcript  of  tbe  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent,  Dig.  H  2412-2415,  2417-2420, 
2422-242(8,  2428,  2478,  2479;   Dec.  Dig.  ^ 

Error  from  District  Court,  Garrln  Coun- 
ty; R.  McMillan,  Judge. 

Action  between  R.  H.  Lewis,  trading  as 
B.  H.  Lewis  &  Ca,  and  tbe  Leitcfafleld  Cloth- 


ing Cwnpany,  a  ciHponllmi.  From  t3ie  Judg- 
ment, the  party  first  mentioned  brings  er- 
ror. Dismissed. 

Blant<ui  &  Andrews,  of  Pauls  Valley,  for 
plaintiff  In  error.  Thompson  &  Patterson, 
of  Pauls  Vall^,  for  defendant  in  error. 

HABD7,  J.  This  cause  Is  presented  upon 
motion  to  dtmlss  upon  the  following  grounds : 
That  the  proceeding  In  error  Is  based  upon 
a  transcript  of  the  record,  and  there  has 
been  filed  her^  no  case-mad^  nor  blU  of 
exceptioEui,  while  the  assignments  set  forth 
in  the  petition  in  error  are  such  as  can  be 
considered  (mly  if  a  casormade  or  bill  of 
exceptions  be  filed. 

This  motion  must  be  su stained.  The  as- 
signments of  error  set  up  In  the  petition  In 
error  are  that  the  court  erred  In  OTerruUng 
plaintiff  in  error's  motion  for  a  new  trial, 
and  erred  In  giving  certain  Instructions  to 
the  Jniy.  The  petition  in  error  filed  herein 
Is  accompanied  h^  transcrUit  of  the  lecord, 
and  not  by>  case-made  or  bill  of  excepUona, 
and  therefore  the  asslgnmnits  set  up  there- 
in cannot  be  considered  by  this  court  Gla- 
ser  T.  Olaser  et  al.,  13  OkL  3tj9,  74  Pac  914; 
Boyd  V.  Bryan.  11  Oki.  56,  65  Pac.  940;  Lud- 
wig  T.  Benedict,  83  OkL  300,  12S  Pac.  739 ; 
Jones  V.  Lee.  43  Ofcl.  257, 142  Pac.  996. 

The  motion  to  dlamlM  Is  sustained,  and 
the  proceeding  in  error  dismissed.  All  the 
Justices  concur,  except  BBOWN,  3.,  absent 
and  not  poi'tldpating. 


LOVTJ  T.  SMITH.    (No.  4736.) 
(Supreme  Court  of  Oklahoma.    June  8,  1915J 

(Sf/Uabua  by  the  Court.) 

Appui.  AWD  Bbios  ^:»778~Bun>— Failuu 

TO  Filb— Effsct. 

AVbere  plaintiff  In  error  has  Sled  no  brief, 
as  required  by  rule  7  of  thia  court  (33  Oki.  vi. 
137  Pac.  iz),  the  judgment  of  the  trial  court 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  3104.  aiO^-SUO;  Dec 
Dig.  «s»773.] 

Comml8!d<Hier8*  Opinion,  Division  Ho.  3. 
error  from  District  Court,  Kingfisher  Coun- 
ty; J.  W.  Steen,  Judge; 

Action  by  Chaiiea  A.  Love  against  Clyde 
Smith.  Judguient  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Olddings  &  Qiddings,  of  Oklahoma  City, 
for  plaintiff  in  error.  Hindi  &  Bradley  and 
W.  A.  McCartney,  all  ot  Klngflslier,  for  de- 

t^dant  in  error. 

BLEIAKMORD,  O.  The  petiU(«  In  error 
and  the  transcript  of  tbe  reoord  In  this  case 
was  filed  In  tliis  court  on  January  16,  1913 ; 
neither  party  has  filed  a  brief,  nor  hare 
they  crflered  any  excuse  for  the  fallaro  to  do 
so.  It  is  evident  tbat  the  proeeedlxvB  bavo 
been  abandcmed. 


^g»For  otlMr  easw  «M  mB»  tople  and  KBY-NUUBIOt  la  all  K«j-Niunber«(t  Dtgotts  and  laOMtM 
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The  jadgment  of  the  trial  court  should,  | 
therefore  be  affirmed,  under  rule  7  ot  this 
court  (38  OkL  t1,  13T  Pac.  Ix).   Nicholson  v. 
Barnes,  42  Okl.  250, 140  Paa  1155. 

FBR  CURIAM.  Adopted  in  whol& 


HOLLISTER     KORT  et  bL    (No.  6006.) 
(Supreme  Court  of  Oklahoma.    June  3,  1015.) 

(Syllahua  ly  t\9  Oovrt.) 

Appeal  and  Ebbob  «=»786— Frivom'TO  Ap- 
peal—Dismissal. 

Where,  upon  an  examiQatltm  of  the  record, 
the  petition  in  error,  and  the  motion  to  dknniss, 
It  appe.'irs  that  the  appeal  is  mauifently  friv- 
olous and  witliout  merit^  the  appeal  will  be  dis- 
missed. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  8  3128;  Dec  Dig.  «=»7S6.] 

Error  from  County  Court,  Jefferson  Coun- 
ty ;  J.  M.  Adams,  Judge. 

Action  bj  JuUuB  B.  Koiy  and  another 
against  S.  It.  Holllster.  Jadgment  for  plain- 
tiffs, and  defendant  brings  error.  Dismissed. 

Bridges  &  Vertrees,  of  Waurilca,  for  plaln- 
ttfr  Id  error.   N.  O.  Petctrs,  of  WaurUta,  tor 

defendants  In  error. 

SHARP,  J.  December  17,  1913,  M.  Kory  & 
Son  instituted  an  action  against  the  defend- 
ant, B.  L.  Hollister,  seeking  to  recover  a 
Judgment  on  two  certain  promissory  notes. 
Summons  was  duly  Issued  and  served  upon 
ilefeudant  December  19,  1913.  The  return 
(lay  of  the  summons  was  December  20,  1913; 
answer  day,  January  0,  1914.  On  January 
5th  defendant  filed  a  motion  to  quash  the 
summons,  "for  the  reason'  that  the  time  al- 
lowed defendant  to  answer  the  petition  of 
plaintiff  is  not  sufficient  in  law."  This  mo- 
tion to  quash  was  heard  and  overruled  on 
January  14th,  and  at  which  time  plalntlfCs 
were  given  leave  to  amend  their  petition  by 
inserting  the  individual  names  of  the  part- 
ners plaintiff ;  and  defendant,  at  his  request, 
was  given  until  January  ITth  to  plead.  To 
the  order  overruling  the  motion  to  quash  and 
set  aside  the  summons,  no  exception  was 
saved  by  defendant  On  January  26th  the 
case  came  on  for  hearing  la  Its  regular  or- 
der. Plaintiffs  appeared  by  their  attorney, 
but  defendant  came  not,  and  was  adjudged 
In  default  for  failure  to  file  an  answer. 
Thereupon  Judgment  was  rendered  for  the 
plaintiffs.  On  January  29th  defendant  filed 
a  motion  to  vacate  said  Judgment,  which  mo- 
tion was  overruled  <hi  April  6th.  On  April 
7th  defendant  filed  a  motion,  for  a  new  trial 
on  the  motion  to  vacate  the  Judgment,  which 
motion  was  overruled  April  23d,  and  defend- 
ants bring  error. 

Motion  has  been  filed  In  this  court  to  dis- 
miss the  appeal  on  the  ground  that  it  is 
frlroloua.  In  the  motion  to  vacate  the  judg 
ment,  we  find  that  no  defense  to  plalDtUTs 
cause  of  actloh  was  set  out;  and  as  sectUm 


I  5271,  Bev.  Laws  1910,  provides  that  a  Judg- 
ment shall  not  be  vacated  on  motion  or  peti- 
tion until  It  is  adjadged  that  there  Is  a  valid 
defense  to  the  action  on  whldb  the  Judgm^ 
is  readered,  defendant  is  in  no  ptMlUon  to 
complain  of  the  conrf  s  action  in  the  OTermi- 
ing  thereof.  Pfacenlx  Bridge  Co.  t.  Street,  9 
Okl.  422,  60  Pac.  221 ;  A.,  T.  &  S.  T.  By.  Ca 
V.  Schults.  24  OU.  365,  103  Pac  756;  de- 
force et  al.  T.  Haymes,  26  OU.  190,  105  Pac. 
644 ;  CoBey  r.  Carter  et  aL,  47  Eaa  22,  27 
Pac.  138. 

In  view  of  tt»  fticta  an;>earliig  from  t3ie 
record  before  us,  we  think  the  motion  to  dis- 
miss should  be  sustained.  The  ori^ual  mo- 
tion  to  quash  the  summons  was  groundless. 
The  order  of  court  granting  the  defendant 
additional  Ume  In  which  to  answer  was  not 
complied  with.  On  the  day  of  trial  neither 
the  deftedant  nor  his  attorneys  appeared, 
and  the  motion  to  vacate  the  Judgment  did 
not  set  out  or  even  claim  that  def^dant  had 
a  valid  defense  to  plaintiffs'  action.  N^tba 
has  the  motion  to  dismiss  the  appeal,  on  the 
ground  that  It  Is  frivolous,  been  resisted  in 
this  court 

Upon  authority  of  Klrkland  et  al.  t.  Treze- 
vant  et  al.,  S8  Okl.  445,  184  Paa  1198,  and 
Myers  et  al.  v.  Hunt  et  at,  145  FacL  828,  tbtt 
appeal  is  dismissed.  All  the  Justices  concur. 


MINNETONKA  OIL  CO.  t.  CLEVELAND 
VITRIFIED  BRICK  CO.    (No.  4725.) 

(Supreme  Court  of  Oklahoma.  June  16. 1916.) 

(Byllabu*  hv  the  Court.) 

1.  Appeal  and  Bbbob  <t»567— Oasb-Madk— 
Time  fob  Makino  and  Sebvinq  —  Obdeb 
Granting  Extension- Pbbuatubitt. 

The  trial  court  sustained  an  objectioo 
terposed  by  defendant  in  error  to  the  Intri>duc- 
tion  of  any  evidence  on  the  ground  that  the  pett- 
tion  did  not  state  facta  sufficient  tO  CQSstuuM 
a  cause  of  action.  Plaintiff  in  error  was  then 
given  60  daya'  extension  of  time  to  make  and 
serve  a  case-made.  Two  days  later  plaintiff  in 
error  filed  a  motion  for  new  trial,  which  was 
overruled.  At  this  time  no  extension  of  time 
was  given  to  make  and  serve  a  case-made.  De- 
fendant in  error  moves  to  dismiss  appeal  be- 
cause, the  case-made  not  having  been  served  in 
15  days,  no  extension  of  time  was  allowed  after 
motion  for  new  trial  was  overruled.  ' 

Held,  the  motion  to  dismiss  Ediould  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Ddg.  §{  2515-2522;  Dec  Dig.  <S=> 
5C7.] 

2.  APPEAI.  AND  Ebbob  ®=s>28&— PBESENTATXOn 

Below— Motion  tob  New  Tbiai.  —  Nbcis- 

BITT, 

It  is  not  necessary  to  file  a  motion  for  a 
new  trial  before  bringing  to  this  court  for  re- 
view a  ruling  of  the  court  Bustslning  an  objec- 
tion to  the  introduction  of  any  evidence  and 
ju^rment  dismisdng  the  case. 

[Ed.  Note.— For  ether  oases,  see  Appeal  and 
Error,  Cent  Pig.  H  1681-^^;  Dec  Dig.  «s» 
280.] 

Commissioners'  Opinion,  Division  No.  4. 
Srror  from  District  Court,  Pawnee  County ; 
U  M.  Poe,  Judge. 


tfaaftTw  other  easw  see  lame  to^wd  KST'NUHBBB  m  aU  Xer-NamlwreA  DlgMts  aad  Ib<sim 
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Action  by  the  Minnetonka  OU  Company,  a 
conwiatlon.  against  Glereland  TitrlSed 
Brl<HE  Company,  a  cwporatlcm.  Judgment 
for  defendant,  and  plaintiff  brings  error, 
and  defmdant  mores  to  dismiss.  Motion  de- 
filed. 

Dillard  &  Blake,  of  Tulsa,  for  plaintiff  in 
error.  Bernstein  &  Spiers,  of  OUahoma 
City,  for  defendant  In  error. 

UATHBWS,  G.  Defendant  In  enoe  has 
filed  its  motion  to  «n««wi»iT  this  an>eiU  opon 
the  gronnds  that  tbe  time  to  make  and  serre 
the  case-made  was  allowed  by  the  court  upon 
Qie  aivUcation  of  plaintiff  in  error  before 
tbe  motion  for  a  new  trial  had  been  OTerruled 
or  erm  filed.  It  appears  tiiat  after  the  jury 
had  been  Impaneled  to  try  the  case  and  the 
attorneys  had  stated  the  case  for  each  side, 
the  flnt  witness  for  the  plaintiff  In  error 
having  bera  placed  upon  the  stand,  the  de- 
fendant objected  to  the  introdnctlon  of  any 
evidence  on  the  groond  that  the  petltlcm  fail- 
ed to  state  facta  snffldent  to  constitute  a 
eaase  of  action  against  d^endant  in  error, 
^nils  demnrrer  was  sustained  by  the  conrt, 
and  the  cause  dismissed,  and.  Immediately 
fbllowing,  the  plaintiff  in  error  asked  for 
time  to  make  and  serve  a  case-made,  and 
was  th&a.  granted  an  extension  of  60  days 
for  that  purpose  and  a  journal  entry  of 
that  date  sbon^  these  facts.  Two  days  ofter- 
vardB,  the  plaintiff  in  error  filed  its  motion 
fbr  a  new  trial,  which  was,  on  the  same  day, 
overruled.  The  extension  of  time  t<a  the 
Tfftiting  and  serving  the  case-made  appears 
in  the  journal  entry  sustaining  the  objection 
of  defendant  in  error  to  the  introduction  of 
any  testimony  and  dismissing  tbe  case,  and 
no  order  extending  the  time  to  make  and 
serve  the  case-made  appears  to  hav^  been 
made  at  tbe  time  or  after  the  motion  for  a 
new  trial  was  overruled. 

[1 , 2]  Therefore  tbe  only  question  to  de- 
cide Is  whether  tbe  order  extending  the  time 
in  which  to  make  and  serve  a  case-made, 
made  immediately  followiog  the  sustaining 
of  an  objection  to  the  Introduction  of  any 
evidence  and  dismissing  the  case  before  the 
motion  for  a  new  trial  had  been  flted  and 
overruled,  was  premature.  The  question 
binges  upon  the  proposition  whether  or  not 
a  motion  for  a  new  trial  was  necessary  in 
this  case.  If  a  motion  for  a  new  trial  was 
necessary,  then  under  the  authority  of  the 
case  of  Planters'  Mutual  Ins.  Association  v. 
Rose  et  al.,  27  Okl.  531,  112  Pac.  966,  the 
case  should  be  dismissed,  l^e  facts  in 
that  case  were  Identical  with  the  facts  In 
the  case  at  bar  with  only  one  exception.  In 
that  case,  at  the  conclusion  of  the  Introduc- 
tion of  evidence,  the  court  Instructed  the 
Jury  to  return  a  verdict  for  the  defendant 
In  error,  but  before  the  verdict  had  been  so 
returned  or  any  judgment  entered  thereon, 
plaintiff  In  error  asked  tor  60  days*  time  In 
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which  to  make  and  serve  a  case-made.  Two 
days  afterwards  a  motion  for  a  new  trial 
was  filed  by  the  plaintiff  in  error.  This 
court  held  in  that  case,  upon  sustaining  a 
motion  to  strike  the  case-made  tram  the  flies, 
as  follows:. 

"Tbe  guestioD  presented  at  this  time  is  wheth- 
er an  order  extending  the  time  in  which  to  make 
and  serve  a  case-made  before  the  return  of  any 
verdict  or  tht  rendition  of  any  judgment  has 
the  effect  to  extend  the  time  for  maJung  a  esse 
in  an  appeal  from  an  order  overruling  a  motion 
for  a  new  trial  thereafter  made.  *  *  *  At 
the  time  plaintiff  obtained  the  order  extending 
the  time  for  making  and  serring  lus  case,  no 
appealable  order  or  judgment  bad  been  render- 
ed by  the  court,  unleBS  the  peremptory  instruc- 
tion to  the  jury  to  return  a  verdict  constitutes 
such  an  order.  But,  prior  to  the  adoption  of 
tbe  Code  in  this  jurisdiction  from  Kansas,  it 
had  been  repeatedly  hdd  by  tbe  Supreme  Court 
of  that  state  that  the  sustaining:  of  a  demurrer 
to  the  evidence  did  not  constitute  such  an  or- 
der ea  might  be  reviewed  on  appeal,  without  a 
motion  for  a  new  trial.  Gruble  v.  Byus,  23 
Kan.  196;    Pratt  v.   Kdley,  24  Kan.  Ill; 

Norris  v.  Evans,  38  Kan.  668  [18  Pac.  81S1. 
«    •  • 

"EJvery  reason  that  would  require  a  motion 
for  a  new  trial  in  order  to  review  a  decision  of 
the  court  sustaining  a  demurrer  to  the  evi- 
dence would  .require  such  motion  to  review  an 
instruction  of  the  court  directing  a  verdict. 
It  follows,  at  the  time  defendant  made  appli- 
cation for  an  extension  of  time,  that  not  <»ily 
the  time  for  making  the  case  had  not  b^un,  for 
that  begins  upon  the  entry  of  the  judgment  or 
order  appealed  from,  •  •  •  but  there  had 
not.  at  that  time,  been  any  appealaUe  order  or 
judgment  rendered  by  the. court;  and  plaintiff 
in  error  was  without  any  rlEbt  of  appeal.  The 
right  of  appeal  has  its  inoipiency,  and  the  time 
for  taking  same  beglua  to  run,  upon  ^e  rendi- 
tion of  the  appealable  order  or  judgment. 
•  •  •  The  statute  contemplates  that,  when 
an  appealable  order  has  been  reudered  and  en- 
tered against  a  party  to  an  action,  he  shall 
have  a  reasonable  time  within  which  to  make  ^ 
and  serve  his  case  for  an  appeal,  and  fixes  the 
period  that  in  contemplation  of  the  statute  is 
reasonable  time  at  three  days  from  the  entry 
of  the  order  or  judgment;  but  the  statute  pro- 
vides, when  good  cause  therefor  is  made  to  ap- 
pear to  tbe  judge  or  court,  an  extension  of  said 
time  may  tie  granted.  In  the  very  nature  of 
things,  a  good  cause  cannot  be  made  to  appear 
for  an  extension,  when  the  court  or  judje  can- 
not know  that  the  original  time  granted  by  the 
statute  will  ever  begin  to  run,  or  that  the  par- 
ty applying  will  ever  have  a  right  of  appeal. 
If  an  order  extending  the  time  can  be  made  be- 
fore there  Is  any  right  of  appeal,  as  when  the 
court  gives  or  refuses  to  give  some  instructions 
requested  by  the  complaining  party,  there  is 
no  reason  why  such  an  order  may  not  be  made 
when  plaintiff  files  his  petition  or  defendant 
files  his  answer,  or  at  any  other  stage  of  the 
proceedings." 

That  case  hinged  upon  the  proposition  that 
a  motion  fbr  a  new  trial  Is  necessary  in  or- 
der to  present  the  case  on  appeal  where  the 
court  instructs  the  verdict  We  have  been 
unable  to  find  an  exact  case  with  the  one 
at  bar  from  our  own  courts,  but  in  an  analo- 
gous case  of  BurdeU  v.  Burdett,  26  Okl.  416, 
10»  Pac.  822,  85  L.  B.  A.  (N.  964,  it  was 
taeld: 

"A  motion  for  a  new  trial  was  unnecessary 
to  enable  this  court  to  review  the  action  of  the 
trial  court  In  sustaining  a  motiua  for  judg- 
ment on  tbe  pleadlnga" 
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But  we  find  this  matter  SQnarely  passed 
apcHi  In  Kansas  in  tbe  well-considered  case 
of  Wagner  t.  Atchison,  T.  &  S.  F.  R.  Co.,  73 
Kan.  283,  65  Pac.  299.  It  was  there  held 
that  it  Is  not  necessary  to  file  a  motion  for  a 
new  trial  In  order  to  appeal  from  a  Judgment 
upon  the  pleadings  and  the  opening  state- 
ment of  counsel  and  sustaining  an  oLJectiou 
to  the  introduction  of  any  evidence,  the  court 
saying  on  this  question: 

"It  is  plain  that  a  motiOD  for  a  new  trial  has 
no  function  to  perform,  unless  an  issue  of  fact 
has  been  fully  determined,  and  tbe  determina- 
tion has  been  embodied  in  one  of  three  epeci- 
ficd  forms.  Not  only  must  there  have  been  a 
trial,  a  judicial  examination  of  tlie  issues  of 
fact,  but  those  issues  must  have  been  deiinit^ 
ly  settled  by  the  verdict  of  a  jury  or  its  equiv- 
alent linal  and  condusive  upon  tbe  facta  un- 
less vacated.  Until  that  stage  of  the  proceed- 
ings in  an  action  has  been  reached,  the  condi- 
tion precedent  to  the  filing  of  a  motion  for  a 
new  trial  does  not  arise;  the  single  circum- 
stance capable  of  creating  a  6eld  for  it^  op- 
eration has  not  occurred ;  the  only  subject-mat- 
ter vulnerable  to  its  attack  does  not  exist 

"There  is  no  such  thing  as  a  new  trial  of 
issues  of  law.  Questions  relating  to  tbe  deter- 
mination o£  those  issues  may  be  investigated  by 
this  court  without  previous  re-examinatioQ  by 
the  trial  court.  Whenever  there  has  been  a 
trial  and  a  verdict  or  report  or  decision  on  the 
facts,  only  those  errors  of  law  occurring  at  tbe 
trial  which  inhere  in  and  vitiate  the  conclu- 
sion of  fact  need  be  called  to  the  attention  of 
the  trial  court  by  a  motion  for  a  new  trial.  If 
the  facta  Itave  been  agreed  to,  or  if  issues  up- 
on the  facts  have  been  eliminated,  or  if,  for  any 
reason,  the  controversy  so  shape  itself  that 
its  determination  depends  upon  a  question  of 
law,  and  the  normal  end  of  a  trial  of  an  issue 
of  fact— a  verdict,  if  tried  by  a  jury,  a  report, 
if  tried  by  a  referee,  a  decision,  if  tried  by  tbe 
court — is  not  reached,  there  is  no  occasion  to 
iise  a  motion  for  a  new  trial.  If  it  be  claimed 
that  error  of  law  has  been  committed  bo  tltat  the 
I  proceeding  has  fallen  short  of  a  verdict,  report, 
or  decision  upon  the  facts,  the  aggrieved  party 
may  ask  this  court  to  secure  to  him,  not  a  new 
trifU,  but  a  trial  in  the  complete  sense  of  tbe 
term;  not  a  re-examinatiou  of  the  issues  of 
fact,  bat  an  initial  lamination  of  the  issues 
of  facL  which  shall  be  continued  until  it  reach 
the  point  of  actual  consummation  for  such  pro- 
ceedings, llere  must  always  be  a  'former* 
verdict,  report,  or  decision  determinative  of  is- 
sues of  fact  to  be  vacated  before  tiiere  can  be 
a  new  trial,  or  any  necessity  for  a  motion  for 
a  new  trial. 

"When  judgment  is  rendered  on  the  pleadings, 
there  can  be  no  trial  of  the  issues  of  fact,  no 
verdict,  and  no  motion  for  a  new  trial  is  re- 
quired. Land  Co.  v.  Muret,  57  Kan.  192,  45 
Pac.  589.  When  an  objection  to  the  introduc- 
tion of  evidence  under  tbe  pleading  is  sus- 
tained, there  can  be  no  investigation,  much 
less  determination,  of  the  issues  of  fact,  and  a 
motion  for  a  new  trial  is  not  necessary.  Wa- 
ter Supply  Co.  V.  Dodge  City,  55  Kan.  60,  39 
Fac.  219.  If  in  stating  his  case  to  tbe  jury  a 
party  assert  or  admit  some  fact  which  leads  his 
(VPonent  to  move  at  once  for  judgment  or  to 
<wject  to  the  introduction  of  evidrace,  tbe  ques- 
tion for  determination  is  one  of  law  precisely 
the  same  as  if  the  fact  had  been  pleaded.  The 
purpose  of  the  motion  is  to  obviate  calling  tbe 
witnesses  and  proceeding  with  the  examina- 
tioa  of  tbe  issues  of  fact,  if  any  remain,  and  if 
the  motion  be  allowed,  there  can  be  no  verdict 
or  decision  on  the  issues  of  fact,  lliercfore  no 
motion  for  a  new  trial  is  needed  In  such  cases, 
and  the  party  aggrieved  may  proceed  at  once 


to  take  the  preliminary  steps  essential  to  a  re- 
view of  tbe  decision  by  this  court.  Ritchie  v. 
K.,  N.  &  D.  Ry.  Co.,  55  Kan.  30,  48-50,  39 
Pac.  T18." 

It  follows,  therefore,  that,  while  the  rec- 
ord shows  that  tbe  plalntla  in  error  did, 
In  fact,  file  a  motion  for  a  new  trial,  yet 
such  a  motion  was  not  necessary  in  order 
for  the  appeal  to  be  perfected,  and  as  tbe 
time  for  making  and  serving  the  case-made 
was  extended  after  the  order  and  judgment 
appealed  from  was  made  and  ^tered,  and 
as  this  appeal  will  be  held  not  to  be  from 
the  order  of  the  court  overruling  the  motion 
for  a  new  trial,  but  frcnn  the  order  of  the 
court  sustaining  the  objection  of  def^dant 
in  error  to  the  Introduction  of  any  testimony, 
the  motion  to  dismiss  the.  appeal  aboold  be 
overruled. 

PER  CURIAM.   Adtvted  In  whola 


JONES  et  al  v.  FEARNOW  et  aL  (No.  5978J 
(Supreme  Court  of  Oklahoma.    Jane  8,  1915.) 

(Byllaiu*  by  Vourt.) 

Afpkai,  and  Bbbob  «s»282  —  Pbesentatioh 
Bexow— Motion  fob  Nbw  TbiaIt— Nbcbs- 

SITY, 

Where  a  case  is  tried  upon  an  agreed  state- 
ment of  facts  and  upon  admisi^ions  of  counsel, 
documentary  evidence,  and  oral  testimony,  the 
-law  does  not  dispense  with  the  necessity  of  a 
motion  for  a  new  trial,  where  it  la  sought  to 
present  the  case  to  this  court  for  review.  That 
the,  documentary  evidence  and  oral  testimony  is 
not  controverted  does  not  change  the  rule  that 
it  is  evidential  in  its  nature,  and  from  which 
material  ultimate  facts  may  be  inferred,  but  in 
reganl  to  which  there  is  no  agreement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1663-1666;  hoc  Vig. 
«=»282.] 

Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  Emily  F,  Feamow  and  others 
against  Luttle  B.  Jones,  Elmer  Jones,  and 
others.  From  the  judgment,  the  defendants 
named  bring  error,  and  the  defendant  Phoe- 
nix Mutnal  Life  Insurance  Company  flies 
cross-petition  In  error,  and  a  motion  is  made 
to  dismiss.   Motion  overruled. 

J.  F.  King,  of  Newklrk,  for  plalntlCTs  in 
error.  W.  P.  Hackney,  of  Wlnfield,  Kan., 
and  J.  T.  LaCferty,  of  Kansas  City,  Mo.,  for 
cross-petitioner  in  error  Phtenlx  Mut  Ufe 
Ins.  Co.  L.  A.  Marls,  of  Ponca  City,  for  de- 
fendants in  error,  other  than  R.  O.  Feamow 
and  the  Phoenix  Mutual  Life  Insurance  Com- 
pany. 

SHARP,  7.  On  October  22.  1914,  there 
was  filed  in  this  court  a  motion  to  dismiss 
both  the  pettti(»i  In  error  o{  the  plalntUCs  in 
error  Luttie  B.  Jones  and  Elmer  Jones,  and 
the  cross-petition  In  error  of  the  Phoenix  Mu- 
tual life  Insurance  Company.  Trial  in  said 
cause  was  had  on  April  21,  1913,  at  whldi 
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time  the  case  wu  argued  and  submitted,  and 
by  the  court  taken  und»  adrisement  until 
September  let  following,  at  which  time  Judg- 
meat  was  raidered  for  the  plaintiffs  and 
against  the  defendants  Lattie  B.  Jones,  El- 
mer Jones,  and  the  Phoenix  Mutual  lite  In- 
surance CtMnpany.  On  September  2d,  motions 
for  a  new  trial  were  filed  said  defendants, 
and  on  the  16th  day  of  Septemt)er  thereafter 
said  motliMis  were  oTemiled,  and  the  defend- 
ants were  glvai  90  days  therefrom  in  whldi 
to  make  and  serve  a  case-made  for  appeal  to 
this  court,  the  plaintiffs  to  hare  20  days 
thereafter  in  which  to  suggest  amendments, 
the  case  to  be  settled  on  5  days'  notice  in 
writing.  The  case-made  was  served  Novem- 
ber 18.  1913,  and  was  settled  by  the  court 
January  8,  1914.  On  the  part  of  the  mov- 
ants, it  Is  said  that,  no  order  of  the  trial 
court  having  been  made  extending  the  time 
to  make  and  serve  a  case-made  within  three 
days  after  the  rendition  of  the  final  Judg- 
ment, and  the  case-made  not  having  been 
served  within  said  time,  the  court  was  with- 
out Jurisdiction  to  make  the  order  of  Sep- 
tember 15th.  This  for  the  reason  that  the 
case  below  was  tried  upon  an  agreed  state* 
ment  ot  facta,  rendering  unnecessary  the  fil- 
ing of  a  motion  for  a  new  trial.  Tn  addition 
to  the  dalm  that  the  case  was  tried  below 
upoa  an  agreed  statement  of  fftcts,  movants 
further  contend  that  chapter  39,  Sess.  Toiva 
UlO-11,  pp.  70,  71,  adopting  the  Bevlsed 
Laws  €t  Oklahoma,  ncepting,  as  It  does,  1^ 
its  terms,  any  pending  proceedings,  section 
5242,  Ber.  Laws  1910,  granting  IS  days,  in- 
stead of  3  days.  In  which  to  prepare  and 
serve  case-made,  or  ^thln  which  to  obtain 
an  order  extending  the  tlm^  was  not  in 
force,  but  instead,  sectl<m  607^  Comp.  laws 
1909,  which  gave  3  days  to  prepare  and  serve 
case-made,  or  In  which  to  obtain  an  order  of 
extension.  In  view,  however,  of  our  conclu- 
sion that  the  case  was  not  tried  below  upon 
an  agreed  etatemait  of  facts,  and  as  the  or- 
der extending  the  time  In  whicU  to  pr^re 
and  serve  case-made  was  made  <m  the  same 
day  that  the  motions  fbr  a  new  trial  were 
overruled,  the  motion  must  be  denied.  It  Is 
the  law  of  this  Jurisdiction  that  where  a 
case  is  tried  upon  an  agreed  statement, 
which  eliminate  all  qnesUona  of  fact,  a  mo- 
tion fbr  a  new  trial  is  unauthorized  by  stat- 
ute, and  the  time  for  making  and  serving 
a  case-made  for  this  court  runs  from  the  date 
of  the  rendition  of  the  Judgment,  unaffected 
by  Budi  motion  or  the  order  overruling  the 
same.  Board  at  County  Oom'rs  v.  Porter  et 
al.,  19  Okl.  173,  02  Pac.  162;  St  Louis  &  8. 
F.  R.  Co.  T.  Nelson,  40  Okl.  143, 136  Pac.  690 ; 
Chicago,  B.  I.  &  P.  B.  Co.  v.  City  of  Shawnee 
et  al.,  89  OkL  728, 136  Pac  601;  School  Dist 
No.  88  V.  Blaekey,  County  Treasurer,  144 
Pac.  1082. 

It  appears  that  upon  tb»  case  being  called 
for  trlaL  counsel  Cor  plaintiffs  offered  and  In- 
trodooed  In  evidence  a  atipulatiini  or  agreed 
statement  of  facts,  several  pages  in  length. 


which  was  signed  by  the  respective  attorneys, 
and  had  some  days -prior  thereto  been  filed 
with  the  clerk  of  the  district  court.  Refer- 
red to  in  this  stipulation  was  a  copy  of  a  let- 
ter written  the  raster  and  receiver  of  the 
Guthrie  land  office  by  the  Assistant  Com- 
missioner of  the  General  Land  Office,  under 
date  ot  January  20,  1005.  After  the  intro- 
duction of  the  stipulation,  counsel  for  plain- 
tiff introduced  in  evidence  certain  exhibits 
referred  to  in  the  stipulations,  consisting  ot 
c<Hitest  affidavit,  decision  of  the  Commission- 
er of  the  General  Land  Office,  dedalcm  of  the 
Secretary  ot  the  Interior,  and  the  decision  of 
the  re^itster  and  receiver.  Whereupon  plain- 
tiff rested  his  case.  Thereupon  counsel  for 
defendants  Lnttle  B.  Jones  and  Elmer  Jones 
and  the  Phoenix  Mutual  life  Insurance  Com- 
pany produced  as  a  witness  W.  R.  Strange, 
re^ster  of  deeds  ot  Kay  county,  who  identi- 
fied various  records  in  his  possession,  and 
which  were,  without  objection,  offered  and  In- 
troduced in  evidence.  The  records  so  intro- 
duced consisted  of  the  original  patoot  to  the 
lands  involved,  the  final  rec^pt  of  the  land 
office,  mortgage  from  Klmer  Joneti  and  Lut- 
Ue  B,  Joaes  to  P.  H.  Albrli^t,  and  assign- 
ment of  said  mortgage  from  Albright  to  the 
Phcenix  Mutual  LlfO  Insurance  Company. 
The  mwtgage  only  was  referred  to  in  the 
stipulations;  It  being  an  exbU>it  to  defend- 
ants' answer.  Thereafter  counsel  for  plain- 
tiffs agreed  that  the  mortgagee,  Albright, 
had  no  actual  notice  of  any  claims  of  the 
plaintiffs,  whweupon  defendants  rested  th^ 
case.  Thos  It  appears  that  the  case  was 
tried  partly)  npon  an  agreed  statement  ot 
facts,  documentary  evidence  introduced  with- 
out objection,  and  admissions  of  counsel. 
The  case  is  very  much  like  that  of  Thomas 
V.  Arthurs  et  al.,  8  San.  App.  126,  54  Pac. 
694,  where,  in  addition  to  the  agreed  state- 
ment of  facta,  a  long  Ust  of  admissions  by 
the  parties  were  made,  indudlng  a  stipula- 
tion that  certain  letters  introduced  were  ex- 
act copies  of  the  letters  written  by  the  par- 
ties whose  nam«  were  ^gned  thereto,  and 
the  further  admission  that  If  certain  absent 
witnesses  were  present,  they  would  testify 
to  facts  therein  set  out  The  Journal  entry 
of  Judgment  recited  that: 

"The  court  having  hcnrd  the  evidence  and 
argument  of  counsel,  and  being  fully  advised 
In  the  premUes,  finds.  *  •  • " 

In  overruling  the  motion  to  dismiss,  It  was 
said  by  the  court: 

"The  decision  of  the  trial  court  was  not  based 
on  an  sfreed  statement  of  facts  alone,  but  on 
an  agreed  statement  of  facts,  of  evidence,  and 
of  testimony.  A  motion  (or  a  new  trial  was 
necessary  as  a  coodition  precedent  to  present 
tiM  case  to  this  court  for  review  <^  errors  of 
law  occurring  at  the  triaL" 

In  the  case  at  bar,  after  noting  call  of  the 
case  for  trial  and  the  appearances,  plaintiffs 
<^red  and  introduced  in  evidence:  (1)  The 
written  stipulations  of  the  parttes;  the 
petition  and  «chibits  thereto  attached,  and 
rested.  Wltereupon  the  defendants  Introduo- 
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«d  eTldence  as  already  menttoDed.  Thus  It 
will  be  seen  that  the  case  was  not  tried  upon 
aa  agreed  statement  of  facts,  but  instead, 
uptm  a  statement  or  stlpulatltm  of  certain  ul- 
timate fftcts,  together  with  certain  other 
facta,  of  an  evidential  character,  and  from 
which  impcvtant  and  ultimate  facts  mlgjit  be 
Inferred,  tmt  In  r^rd  to  which  there  w&a  no 
agreement.  The  fact  that  the  evldenoe  Is  not 
contrOTerted,  or  that  no  objection  is  made  to 
the  Introdnctlon  of  relevant  docnmentary  evi- 
dence, does  not,  any  the  less,  make  It  eviden- 
tial in  its  nature.  Vrom  It  different  Infer- 
ences may  b»  drawn.  United  States  Tmst 
Ca  y.  New  Mexico,  188  17.  S.  585,  22  Sup.  a. 
172,  46  U  Ed.  SIB;  Wilson  v.  Merchants' 
Loan  &  a:^8t  Co.,  IBS  U.  S.  121.  22  Sup.  Ct 
56,  46  L.  Ed.  113. 

Our  conclusion,  therefore.  Is  that,  where  a 
case  Is  tried  partly  npon  an  agreed  stat«n«it 
of  fftcts,  and  npon  admlsrions  of  counsel,  and 
documentary  evidence,  and  oral  testimony, 
evidential  In  th^r  nature,  and  from  which 
important  and  ultimate  facts  may  be  infer- 
red, but  In  regard  to  which  there  is  no  agree- 
ment, tiie  law  does  not  dispense  with  the  ne- 
cessity of  a  motion  for  a  new  trial,  where 
It  Is  sought  to  present  the  case  for  review  to 
this  court 

The  motion  to  dismiss  Is  therefore  over- 
ruled. All  the  Justices  ccmcur. 


MARTIN  V.  LEEPER  BRO&  LUMBBB  GO. 
(No.  4739.) 

(Supreme  Ooart  of  Oklahoma.  Jmie  16,  ISIS.) 

fSyllabiu  bv  the  Court.) 

1.  Novation  «&=>1— Rbquisites. 

The  requisites  of  a  novation  are  a  previ- 
ous valid  obligation,  an  agreement  of  an  thn 
parties  to  a  new  contract,  the  exttnguiahment  of 
the  old  obligation,  and  the  validity  of  the  new 
one. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  |  1;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Novation.] 

2,  Novation  «=>11 — Petition — Sufficiency. 

Petition  examined,  and  held  to  state  facts 
sufficient  to  constitute  a  novation. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent.  Dig.  §  11;  Dec.  Dig.  «S=3ll.] 

Commissioners'  Opinion,  Division  Na  & 
Error  from  County  Court,  (Hclahoma  Connty ; 
John  W.  Uaysou,  Judge. 

Action  by  the  Leeper  Bros.  Lumber  Com- 
pany, a  corporation,  against  Swan  Martin. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

J.  S.  Jenkins  and  Albert  B.  Jenkins,  both 
of  Oklahoma  Clty^  for  plaintiff  in  error. 
Boss  Boley,  of  Oklahoma  City,  for  defendant 
In  error. 

DUDLEY,  a  In  May.  1912,  Leeper  Bros. 
Lumber  Company,  a  corporation,  defendant 
In  error,  hereinafter  referred  to  as  the  Inm- 
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ber  company,  cmnmenced  this  action  In  Qie 
county  court  of  Oklahoma  connty  against 
Swan  MarUn,  plaintiff  in  error,  hereinafter 
referred  to  as  owner,  to  recover  judgment 
for  the  balance  due  on  account  for  lumber 
and  building  material  used  in  making  cer- 
tain repairs  upon  his  property.  The  lumber 
company  recovered  Judgment  for  the  amount 
sued  for,  and  from  this  tiie  owner  has  an>eal- 
ed,  and  llie  only  question  presented  la  wheth- 
er or  not  the  petition  states  a  cause  of  ac- 
tion. 

The  petition,  omitting  the  caption  and  the 
prayer,  is  as  follows: 

"Comes  now  the  above-named  |dalntlff,  and 
for  cause  of  action  against  the  above-named  de- 
fendant alleges  and  states: 

"That  on  or  about  the    day  of   , 

1910,  the  above-named  defendant  entered  into 
ft  contract  with  one  Oscar  White,  in  and  by 
the  terms  of  which  cmitiact  said  Oscar  White 
agreed  to  furnish  material  and  do  certain  re- 
pair and  constmctioQ  work  upon  a  building 
owned  by  defendant  on  East  Eighth  street,  Okla- 
homa City,  Okl.,  for  which  repair  and  con- 
struction work  defendant  agreed  to  pay  said  Os- 
car White  the  sam  of  $ — ■ — .  Plaintiff  alleges 
that  it  does  not  knov  whether  said  contract 
was  in  writing  or  oral,  and  has  no  means  of 
ascertaining. 

"That  on  or  abont  the    day  of  May, 

1910,  plaintiff  entered  into  an  onu  contrat-t 
with  said  Oscar  White  in  ftnd  by  the  terms  of 
which  contract  plaintiff  promised  and  agreed 
to  famish  tixe  material  to  be  used  by  said 
Oscar  White  in  making  the  repairs  and  con- 
struction work  above  mentioned :  that  in  pur- 
suance of  said  contract  with  said  Oscar  White 
plaintiff  furnished  and  delivered  to  said  Oscar 
White  upon  the  premises  where  the  above-men- 
tioned repair  ana  construction  was  being  done 
material  as  shown  by  Exhibit  A  hereto  attached 
and  made  a  part  hereof,  for  which  said  mate- 
rial said  Oscar  White  agreed  and  prondaed  to 
pay  plaintiff  $75a62. 

"That  after  plaintiff  had  completed  the  de- 
livery of  the  material  as  shown  b^  Exhibit  A 
npon  the  premises  where  the  repair  work  and 
construction  was  b^ng  dtme,  it  was  orally 
agreed  by  and  between  defendant  and  said  Oscar 
White  that  defendant  should  take  over  the 
repair  and  construction  work  on  the  building, 
which  said  Oscar  White  had  agreed  and  con- 
tracted to  do  for  said  defendant,  as  above  set 
forth,  and  it  was  then  expressly  agreed  and  un- 
derstood by  and  between  said  Oscar  White  and 
defendant  herein  that  this  defendant  should  as- 
sume and  pay  all  bills  for  material  on  said 
Job,  including  the  amount  due  plaintiff  for  ma- 
terial furnished  as  hereinbefore  set  forth;  that 
at  the  time  of  «aid  agreement  by  and  between 
said  Oscar  White  and  defendant  said  Oscar 
White  advised  defendant  the  amount  which 
was  then  due  and  owine  this  plaintiff,  end  de- 
fendant fully  understood  the  amount  of  indebt- 
edness to  this  plaintiff  which  he.  the  defendant 
herein,  was  assuming. 

"That  the  agreement  and  arrangement  by  and 
between  said  Oscar  White  and  this  defendant 
whereby  defendant  assumed  and  agreed  to  pay 
this  plaintiff  for  the  material  furnished  as 
above  set  forth  was  cooununicated  to  this 
plaintiff,  and  that  this  plaintiff  accepted  the 
offer  and  promise  made  by  defendant  to  make 
payment  of  the  said  indebtedness  for  material, 
and  then  and  there  releaaed  said  Oaear  White 
from  all  further  liability  to  make  payaent  of 
said  indebtedness. 

"The  dpfcndant,  on  or  abont  the  Ist  day  of 
August,  1910,  paid  this  plaintiff  $4G0  on  said 
indebtedness,  and  plaintiff  allowed  defendsot  ft 
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credit  for  material  ntnrnetl  of  $65.74,  bat  that 
defendant  alwi^g  haa  neglected  and  now  re- 
fiMss  to  make  peymenta  of  the  balance  of  said 
indebtedneBG.  the  balance  being  9^4.88.'* 

This  petition  la  drawn  upon  the  theory  of 
a  novation.  The  only  objection  urged  to  the 
sufficiency  of  tbe'petiaon  la  that  it  do«  not 
state  facta  goffldent  to  constitute  a  novation. 
In  determlnlne  this  question  it  is  necessary: 
(1)  To  consider  the  nature  and  requisites  of 
a  novation;  and  (2)  the  manner  in  which  a 
novation  may  be  effected. 

In  29  Cyc.  at  page  1180,  In  discussing  the 
nature  and  requisites  of  a  novation,  It  Is 
said:  ' 

"In  every  novation  there  are  four  essential 
requisites:  (1)  A  previous  valid  obligation;  (2) 
the  agreement  of  all  the  parties  to  the  new  con- 
tract ;  (3)  the  extingiiisbment  of  the  old  con- 
tract ;  adid  (4)  the  validity  of  the  new  one.  A 
novation  is  a  new  contractual  relation.  It  is 
based  upon  a  new  contract  by  all  the  parties 
intereated." 

At  page  1134,  In  dlscusBlng  the  manner  In 
which  a  novation  may  be  effected,  it  Is  said: 

"Novation  ma;  be  effected  in  three  ways:  (1) 
By  the  subetitutioa  of  a  new  obllgatioa  be- 
tween the  aame  parties,  with  intent  to  extin- 
guish the  old  obligations ;  (2)  by  the  substitu- 
tion of  a  new  debtor  in  the  place  of  the  old  one, 
with  intent  to  release  the  latter  ;  (3)  by  the  sub- 
stitution of  a  new  creditor  in  the  plaoe  of  the 
oid  one,  with  intent  to  transfer  the  rights  of 
the  latter  to  the  forner." 

The  foregoing  rule  seems  to  be  the  general 
one.   Elliott  on  Contracts,  vol.  3,  S  1887. 

Measured  by  these  rules,  we  think  the  pe- 
tition sufficient  on  the  theory  of  a  novation. 
It  pleads :  (1)  A  contract  between  the  own- 
er and  the  contractor ;  and  (2)  a  contract  be- 
tween the  lumber  company  and  the  contrac- 
tor. Under  the  contract  between  the  lumber 
company  and  the  contractor,  the  contractor 
is  Its  debtor.  The  petition  then  pleads  a 
release  and  extinction  of  the  contract  be- 
tween the  owner  and  the  contractor,  and  the 
creation  of  a  new  contract  by  which  the 
owner  is  to  make  the  repairs,  and  pay  for 
the  labor  and  material.  Including  the  debt 
of  the  lumber  company.  The  terms  of  this 
contract  were  made  known  to  and  accepted 
by  the  lumber  company,  and  its  debt  against 
the  contractor  was  released,  and  the  owner 
accepted  as  Its  new  debtor  In  dlsdiarge  of 
its  original  debtor. 

[1 , 2]  The  petition  fairly  pleads  a  nova- 
tion by  the  substitution  of  a  new  debtor,  and 
cornea  squarely  within  the  rule  announced  In 
29  Cyc.  p.  1136,  which  is  as  follows: 

"The  most  frequent  novation  is  the  substi- 
tution of  a  new  debtor.  To  constitute  this  kind 
of  a  novation,  there  must  be  a  mutual  agree- 
ment amonK  three  parties,  the  creditor,  bis  im- 
mediate debtor,  and  the  intended  new  debtor, 
by  which  the  llabflity  of  the  last  named  ia  ac- 
cepted in  the  place  of  the  original  debtor  in  dis- 
charge of  the  original  debt." 

Both  parties  dte  and  rely  upon  the  opin- 
Icm  of  this  court  by  Commissioner  Ames  In 
tta  case  of  Eastman  Land  &  investment  Co. 
T.  Long  Bell  Lumber  Co.,  30  Okl.  555,  120 
Pac.  276.  We  have  very  carefully  read  that 


case,  and  we  think  the  petition  In  the  In- 
stant case,  measured  by  the  rule  there  an- 
nounced, states  a  cause  of  action,  for,  In 
rendering  the  opinion  in  that  case.  It  was 
said: 

"Of  course,  if  the  agreement  had  been  that 
Elastman  should  pay  the  Long  Bell  Company, 
that  the  I/mg  Bell  Company  should  discbarce 
Mai-cum,  aud  that  Marcum  should  discharge 
Kastman,  there  would  have  been  a  novation 
supported  by  a  consideration  on  all  sides,  and 
this  would  have  supported  a  personal  judg- 
ment against  Eastman.^' 

The  petition  sufficiently  pleads  a  consider- 
ation under  section  926,  R.  L.  1910,  and  Is 
sufficient  upon  the  theory  of  a  novation. 
Young  V.  Benton,  21  Cal.  App.  382,  131  Pac. 
1051;  Foster  v.  Talne  et  al.,  63  Iowa,  85, 
18  N.  W.  609;  Hanson  v.  Nelson.  82  Minn. 
220,  84  N.  W.  742;  Martin  v.  Curtis,  119 
Mich.  160,  77  N.  W.  690;  Griffin  v.  Cunning- 
ham, 183  Mass.  505,  67  N.  E.  660;  Munson 
V.  Magee  et  al.,  161  N.  T.  182,  55  N.  E.  916; 
Lowe  V.  Blum  et  al.,  4  OkL  260,  43  Pac.  1003 ; 
Michigan  Stove  Co.  v.  Walker  &  Co.,  150 
Iowa,  363.  ItiO  N.  W.  130,  Ann.  Cas.  1912D, 
505,  and  note;  Union  Central  Life  Ins.  Co. 
V.  Hoyer,  66  Ohio  St  344,  64  N.  E.  435; 
29  Cyc.  1130. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PBB  CURIAM.  Adopted  In  whole. 


ADAMS  et  al.  v.  THURMOND.    (No.  4580.) 
(Supreme  Court  of  Oklahoma,  June  15.  1915.) 
f^Vllalua  1>v  tJie  Court.) 

1.  Bills  and  Notes  <S=>146— Negotiable  In- 
stbumbxts  aot— application. 

Bev.  Laws  1910,  |  4049  (the  negotiable  in- 
strument law)  reading:  "Tbe  provisions  of  this 
chapter  do  not  apply  to  negotiable  instruments 
made  and  delivered  prior  to  the  passage  hereof" 
—will  be  construed  to  mean  that  it  was  not  In- 
tended to  make  any  instrument  negotiable  which 
was  not  negotiable  prior  to  the  act. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  301;  Dec.  Dig.  «S=)146.] 

2.  Bills  and  Notes  ©=315— Bona  Fide  Pub- 

CUASER-NON  NEGOTIABLE  NoTE:— DEFENSES. 
A  Donnegotiahle  note,  transferred  to  an  in- 
nocent purchaser,  before  maturity,  and  for  a 
valuable  consideration,  is  still  stdtjeet  to  all  the 
dcfeiisfa  which  might  be  interposed  against  the 
note  in  the  hands  uf  the  payee. 

[Gd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  §S  7B1,  753;  756-769,  764, 
766-769,  864;  Dec.  Dig.  «s»31&] 

3.  Bills  aitd  Notes  «s9l60— NEOOTiABiLiTr 

—Attorney's  Fee. 

As  the  law  was  prior  to  the  passage  of  the 
negotiable  instrument  law  (Sess.  L.  lOOO,  c.  24), 
a  provision  for  an  attorney's  fee  In  a  note  ren< 
dered  It  nonnegotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  403;  Dec.  Dig.  ®=>160.] 

4.  Bills  Ann  Notes  ®=>04— Delivery — Con- 
dition. 

A  promissory  note  may  be  delivered  condi- 
tionally, and  this  may  be  aoconplished  by  a 
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delivery  to  the  payee  binuelf,  with  pioper  agree- 
ment  aa  resarda  the  conditiona. 

[Ed.  Note.— For  other  cases,  see  BUIa  and 
Notes,  Cent.  Di^.  $  104;  Dec  Dig.  «»e4.] 

6.  Evidence  <@=>444— Pabol  Evidence— Con- 
ditional Delivebt. 

Parol  eyidence  is  not  admiasible  to  vary  the 
terms  of  a  written  contract,  but  the  rule  is 
equally  well  settled  that  parol  evidence  may  be 
given  to  prove  a  separate  parol  acreement  con- 
stituting a  conditioD  precedeot  to  the  attaching 
of  any  obligation  under  the  written  instrument. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1929-1944,  2049;  Dec.  Dig.  «=> 
444.3 

CommtoionerB*  Opmion,  Dlvlsloii  No.  2. 
Error  frMn  District  Court,  Garter  Goonty; 
S.  H.  BuBsell,  JQdge. 

Action  by  J.  A.  ThnrnHwd  against  Arthur 
Adams  and  another.  Judgment  for  the  plain- 
tiff, and  defraidants  bring  error.  Beversed 
and  remanded. 

This  was  an  action  on  two  prwnlssory 
notes,  both  dated  March  29,  1909,  each  for 
$425,  one  due  on  the  29th  of  September,  1909, 
and  the  other  due  on  the  29tb  of  March,  1910, 
with  interest  at  8  per  cent  from  date,  and 
with  the  further  provision  that,  in  case  of 
collection  by  suit  or  attorney,  the  makers  of 
the  notes  were  to  pay  10  i)er  cent  of  the 
amount  of  said  notes  as  an  attorney  fee. 
These  notes  were  payable  to  Joseph  Bra- 
shears,  and  were  Indorsed  to  the  plaintiff. 
The  petition  further  alleges  that  the  payee, 
Brashears,  for  value,  Indorsed  and  transfer- 
red these  two  notes  to  the  plaintiff,  and  that 
the  plaintiff  is  the  legal  holder  and  owner 
of  the  notes,  but  the  petition  does  not  allege 
the  date  of  indorsement,  nor  does  the  indorse- 
ment on  the  notes  set  out  the  date.  The  an- 
swer was  duly  verlfledi  and,  after  admitting 
the  execution  of  the  notes,  pleaded  as  a  de- 
fense that  they  were  executed  to  Joseph 
Brashears,  as  the  consideration  for  the  pur- 
chase price  of  certain  land  set  out  in  the 
answer,  and  that  at  the  time  of  the  execu- 
tion of 'the  notes,  it  was  r^resented  to  the 
defendants  by  Brashears  that  he  was  the 
sole  and  only  heir  at  law  of  one  Louis  Wa- 
chubbee,  deceased,  and  at  the  time  of  the 
purchase  of  said  land  It  was  agreed  that  the 
plaintiffs  In  error  herein,  defendants  In  the 
court  below,  were  to  institute  suit  against 
the  parties  in  possession  of  the  land,  and  all 
asserting  right  to  possesston^  to  quiet  title 
in  Brashears,  and  that  it  was  farther  agreed 
that  the  defendants  were  not  to  pay  the  notes 
unless  th^  were  successful  In  quieting  the 
title;  tiiat  in  pursuance  to  this  agreement 
they  instituted  a  suit  In  the  district  court  of 
Garvin  county,  where  the  land  was  situated, 
to  quiet  title  to  this  land,  which  suit  is  still 
pending;  that  upon  application  (rf  Joseph 
Brashears,  the  payee  In  the  notes,  he  was 
made  a  party  to  this  suit  f<»r  quieting  title, 
a  copy  of  his  application  to  be  made  a  party 
being  attached  to  the  answer.    The  defend- 


ants further  pleaded  by  way  of  defense  that 
Brashears,  the  payee  in  the  notes,  warranted 
the  title  and  possession  of  the  land  to  the 
defmdants,  and  that  the  warranty  has  total- 
ly failed,  because  there  are  several  persons 
asserting  the  title  to  the  land  adversely  to 
the  plaintiffs  in  error,  one  of  whom  Is  in  pos- 
sessltm  and  claims  to  be  the  owner  of  the 
land.  The  application  at  Brashears  to  be 
made  a  party  to  the  suit  for  quieting  title, 
among  other  things,  sets  up  that  a  part  of 
the  purchase  price  of  this  land  was  paid  at 
the  time,  and  the  balance  evidenced  by  the 
notes  signed  by  Oakes  and  Adams,  the-plain- 
tlffs  in  error,  and  it  was  agreed  at  the  time 
that  h.  W.  Oakes  was  to  hare  possession  of 
the  land  above  described  before  the  notes 
should  be  paid,  that  the  notes  are  past  due 
and  unpalcU  and  that  until  L.  W.  Oakes  gets 
possession  of  the  land  be  (Brashears)  has  no 
right  to  insist  on  their  payment,  tot  which 
reason  Brashears  dalms  that  he  Is  interested 
In  the  suit  to  quiet  title,  and  Is  entitled  to 
be  made  a  party.  This  application  was  duly 
verified  by  Brashears.  On  the  trial  this  pa- 
per was  Introduced  In  evidence,  and  In  addi- 
tion the  plaintiffs  In  error  introduced  evi- 
dence tending  to  show  that  the  notes  In  suit 
were  given  as  the  consideration  for  the  pur- 
chase of  the  land  described  in  the  answer, 
and  that  at  the  time  they  were  executed,  an- 
other person  was  in  possession  of  the  land, 
and  that  It  was  agreed  that  the  plaintiffs  In 
error  were  to  bring  suit  to  get  possession  of 
the  land,  and  that  they  were  buying  the  land 
conditionally  on  getting  pCKssession ;  that, 
acting  under  this  agreement  they  did  bring 
this  action,  which  was  pending  when  the 
case  at  bar  was  tried,  and  that  they  had  nev- 
er gotten  possession  of  the  land.  The  plain- 
tiff introduced  no  evidence,  except  the  notes. 
A  Jury  was  waived,  and  the  caae  submitted 
to  the  court  to  try  the  Issues,  both  <tf  law  and 
of  fact  who  found  all  the  facta  in  favor  of 
the  plaintiff  and  rendered  Judgment  in  his 
favor,  to  which  exception  was  duly  saved. 
A  motion  for  a  new  trial  was  duly  filed,  over- 
ruled, and  exceptions  saved,  and  the  defend- 
ants below  bring  the  case  here  by  petition  In 
error  and  case-made. 

H.  A.  Ledbetter,  of  Ardmore,  for  plaintiffs 
in  error.  W.  I.  Cruce,  of  Ardmore,  for  de- 
fendant in  error. 

DEVEBEUX,  C.  (after  st&tlng  the  facts  as 
above).  [1]  ^he  first  question  presented  is, 
was  the  note  negotiable?  The  note  ia  dated 
March  29,  1909,  and  is  governed  by  the  law 
as  it  existed  prior  to  the  enactm«it  of  the 
negotiable  Instrument  law  (chapter  4S,  Bev. 
Laws  1910).  This  act  was  passed  at  the  ses- 
Bloa  of  the  Legislature  of  1909,  and  contain- 
ed no  emergency  clause,  and  was  theism 
not  In  effect  when  these  notes  were  glrat. 
It  is  provided  by  secticai  4019.  Bev.  Laws 
1910: 
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"The  proviflionB  tit  this  chapter  do  not  apply 
to  negotiable  inatnimenti  mad«  and  deUrered 
prior  to  the  paaaace  hereof." 

We  Ihlnk  the  meaning  of  this  section  le 
that  it  was  not  Intended  to  make  any  Instru- 
ment negotiable  by  the  act  whi(dt  was  not 
negotiable  prior  thereto,  but,  however  this 
may  be,  the  Legislature  had  no  power  to  make 
a  n<Hmegotiable  Instrument,  necnted  and  de- 
liTOTBd  before  the  act  was  passed,  negotiable 
nnder  the  act,  because  article  1,  §  10,  of  the 
ConsUtntion  of  the  United  States  prorides, 
among  other  things,  that  no  state  shall  pass 
any  law  impairing  the  oUlgatlon  of  a  con- 
tract In  Edwards  t.  Keaney,  &6  U.  S.  5^, 
24L.  .Ed.  793.  It  Is  said: 

"It  is  also  the  settled  doctrine  of  this  court 
that  the  laws  which  aubsiBt  at  the  time  and 
place  oC  makiog  a  cmotract  enter  into  and 
fonn  a  part  of  it  as  if  they  were  expressly  re- 
ferred to  or  incorporated  In  Its  terms.  This 
mie  embraces  alike  those  whidi  affect  its  va- 
lidity, ctmstniction,  dischaiget  and  oiforce- 
menL*' 

It  has  been  settled  that  the  decisions  of 
the  state  courts  of  last  resort,  establishing 
what  the  law  Is  at  the  time  a  contract  Is  en- 
tered into,  becomes  a  part  of  Its  obUgatioo, 
and.  therefore  protected  by  the  Constitution 
of  the  United  States  (article  1,  S  10),  and  Its 
obligation  cannot  be  impaired  by  any  subse- 
quent act  of  the  Legislature  or  decisions  of 
the  courts  altering  the  construction  so  plac- 
ed upon  ^Uo  law.  Gelpeke  v.  City  of  Du- 
buque, 1  Wall.  175,  17  L.  Ed.  520;  Muhlker 
V.  N.  T.  &  Harlem  R.  Co.,  197  U.  S.  544,  25 
Sup.  Ct  522,  49  L.  Ed.  872.  Under  these  au- 
thorities the  L^lslature  certainly  would 
have  no  power,  even  bad  It  attempted  to  do 
so,  to  render  a  note,  nonnegotlable  when  It 
was  given,  negotiable  afterwards.  We  think 
this  is  too  clear  to  require  further  considera- 
tion. 

[2,  3]  Under  the  law  as  It  existed  when 
these  notea  were  executed,  provision  for  an 
attorney's  fee  rendered  the  note  nonnegotl- 
able. Cotton  V.  John  Deere  Plow  Co.,  14  Okl. 
605,  78  Pac.  321;  Clevenger  v.  Lewis,  20 
Okl.  837,  95  Pac.  230,  16  L  B.  A.  (N.  S.)  410, 
16  Ann.  Cas.  56;  Clowers  v.  Snowden,  21 
<^L  476,  96  Pac.  596.  It  has  also  been  set- 
tled by  the  decisions  of  this  court  that  a  non- 
negotlable note  In  the  hands  of  an  innocent 
purchaser  for  value  is  subject  to  the  same 
defense  as  If  owned  by  the  original  payee. 
Randall  Co.  v.  Olendenning,  10  Okl.  475,  82 
Pac.  158 ;  Clowers  Snowden,  21  Okl.  4TO, 
96  Pac.  59a 

[4,  fi]  The  question' is  therefore  presented 
whether,  nnder  all  of  the  evidence  In  this 
case,  the  plaintiffs  in  error  have  any  defense 
against  the  payee  In  the  note,  Brashears. 
The  plaintiff  In  the  court  below  Introduced  no 
evidence,  except  the  notes.  The  defendant 
Introduced  evidence,  which  is  set  out  in  the 
statement  of  facts,  tending  to  show  that  the 
note  was  delivered  to  Brashears  upon  a  con- 
dition, that  ]B,  that  it  was  not  to  be  paid  unr 
tU  the  title  to  the  land  was  settled  and  the 


present  plalntlflFs  In  error  were  put  In  pos- 
session. In  Horton  v.  Blrdsong,  36  Okl.  275, 
12»  Pac.  701,  It  Is  held: 

"A  promissory  note  may  be  delivered  condi- 
tionally, and  this  may  be  accomplished  by  de- 
livery to  the  payee  himself,  with  proper  instruc- 
tions in  relation  to  the  conditiona." 

In  the  opinion  of  that  case  It  is  said: 

"As  the  note  in  Mutroversy  was  delivered  to 
the  payee  upon  condition  that  be  sien  the  bill 
of  sale  accompanying  it  and  return  the  same  to 
the  maker  of  the  note,  and  the  coodition  was 
not  compiled  with,  it  follows  that  it  was  er- 
ror for  the  court  to  enter  Judgment  upon  the 
note  against  the  defendant 

In  Tovera  v.  Parker,  86  Okl.  T4»  128  Pac. 

101,  it  is  said: 

"The  authorities  hold  that  where  the  maker 
of  a  note  delivers  it  to  the  payee  with  the 
agreement  that  it  shall  not  take  effect  until 
the  happening  of  a  certain  contingency  or  th« 
performance  of  a  certain  conditioD,  and  where 
neither  the  contingency  has  occurred  nor  the 
condition  been  performed,  the  note  never  be- 
came operative;  and  an  action  thereon  by  the 
payee  or  his  assignee  witA  notice  cannot  be 
maintained." 

See,  also,  rarmers'  Bank  of  Boff  t.  Mch- 
ols,  25  Okl.  5S0,  106  Pac.  884,  188  Am.  St 
Bep.  931,  21  Ann.  Gas.  1160. 

In  Gamble  t.  Biley,  89  OkL  868.  18S  Pac. 
390,  it  Is  said: 

"A  promissory  note  may  be  delivered  condi- 
tionally, and  this  may  be  accomplished  by  de- 
livery to  the  payee  himself,  with  proper  in- 
structions in  relation  to  the  condition.  It  is 
elemental?  that  parol  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  a  valid  writ- 
ten instrument  But  the  rule  Is  almost  equally 
well  settled  that  parol  evidence  may  be  given  to 
prove  the  existence  of  any  separate  parol  agree- 
ment constituting  a  condition  precedent  to  the 
attaching  of  any  obligation  under  the  written 
instrument;  that  is,  not  to  vary  the  terms  of 
a  written  instnimeDt,  but  to  prove  that  no  con- 
tract was  ever  made;  that  its  oUigatlon  never 
CiMnmenced." 

The  same  principle  is  decided  in  Humphrey 
V.  Tlmken  Carriage  Co.,  12  Okl.  413,  75  Pac. 
528,  Jones  v.  Citizens'  State  Bank,  39  Okl. 
393,  135  Pac  373,  and  Harris  v.  Clanton,  l48 
Pac.  683,  not  yet  officially  r^rted. 

We  cannot  distinguish  the  case  at  bar  from 
the  above-dted  cases.  The  defendant  in  er- 
ror relies  upon  the  case  of  Colbert  v.  First 
National  Bank  of  Ardmore,  38  Okl.  391,  133 
Paa  206,  but  that  case  is  distinguishable,  be- 
cause the  evidence  offered  In  that  case  was 
not  to  show  that  there  was  a  condition  at- 
tached to  the  notes,  but  that  the  note  was 
not  to  be  paid  in  any  event  This  distinction 
is  clear.  In  the  case  at  bar  it  Is  not  attempt- 
ed to  show  that  the  notes  were  not  to  be  paid 
under  any  circumstances,  but  only  that  they 
were  delivered  on  the  condition  that  they 
were  not  to  be  paid  until  the  title  to  the  land 
was  settled  and  the  plaintiff  In  error  {Haced 
in  possession  thereof.  In  the  Colbert  Case 
the  evidence  offered  and  rejected  was  that 
under  no  drcumstances  was  the  maker  oi 
the  note  to  become  liable. 

We,  therefore^  leoommend  that  the  jodg- 
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ment  be  rerersed  and  the  canse  remanded 
for  further  proceedings  not  Inconsistent  with 

this  opinion. 

PGR  CUBIAM.  Adopted  in  whol& 


I^VBLACB  T.  WILSON.    (No.  4m) 

(Supreme  Goart  of  Oklahoma.   Jane  8i  1916.) 

(Syllabug  by  the  Court.) 

Appeal  and  Errob  <@=3773  —  Failuhi  to 
File  Bbief— Affibmance. 

Where  plaintifE  in  error  has  filed  no  brief, 
Be  required  by  rule  7  of  this  court  (38  Okl.  vi. 
137  Pac.  iz),  the  judgment  of  the  trial  court  wiil 
be  affirmed. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  T>ig.  K  3104.  31(^110;  D«c.  l>iff. 
^773.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  H.  Taylor,  Judge. 

Action  by  Mrs.  Serena  Wilson  against  B. 
M.  Lovelace.  Judgment  for  plaintiff,  pnd 
defendant  brings  error.  Affirmed. 

Stuart,  Cruce  &  Gilbert,  of  Oklahoma  (Xty, 
tor  plaintiff  in  error.  Glddlngs  ft  OlddlneB, 
of  Oklahoma  City,  for  d^endant  in  error. 

BLEAKMORE,  G.  The  petiUon  In  error 
and  the  transcript  of  the  record  in  this  case 
was  flled  in  this  court  on  Deceniber  9,  1912; 
oelther  party  has  filed  a  brief,  nor  have  they 
offered  any  excuse  for  the  failure  to  do  so. 
It  is  evident  that  the  proceedings  have  been 
abandoned. 

The  Judgment  of  the  trial  court  should 
therefore  be  aflnued,  under  rule  7  of  this 
court  (38  OkL  ri.  137  Pac.  ix).  Nicholson  v. 
Bamea,  42  OkL  250^  140  Paa  1155. 

PER  CDBIAM.   Adopted  to  whol& 


MOBEBTiEY  et  al.  v.  WHITNEY. 
(No.  4700.) 

(Supreme  CJourt  of  Oklahoma.    June  8.  1915J 

(Syllabm  hy  the  Court.) 

Appeal  and  Ebrob  ig=»773  —  Pailciu:  to 

File  Bbief— Affibuauce. 

Where  plaintiQ's  in  error  have  Sled  no 
brief,  as  required  by  rule  7  of  this  court  (8b 
OkL  vi,  137  Pac.  ix),  the  judgment  of  the  trial 
court  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  U  3104.3108-3110;  Dec. 
Dig.  ^773.]    *^  - 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty ;  Edward  I>ewes  Oldlleld,  Judge. 

Action  by  0.  K,  Whitney  against  Major 
Moberley  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Afltrmed. 

J.  T.  Cabell  and  Dumars  &  Vanght,  all  of 
Oklahoma  City,  for  plaintiffs  in  error.  War- 
ren K.  Snyder,  of  Oklahoma  City,  for  de- 
fendant in  error. 


RITTENHOnSE,  G.  Oliepetltioa  to  error 
and  the  transcript  oi  the  record  In  this  case 
was  filed  to  this  coart  on  January  6,  1013. 
Neither  party  hag  flled  a  briet  nor  have 
they  offered  any  excuse  tor  the  Callnre  to  do 
so.  It  is  evident  that  the  prooeedlngB  have 
been  abandoned.  The  Judgment  of  the  trial 
conrt  should  therefore  be  afflrmed,  under 
rule  7  of  this  conrt  (88  Okl.  vl.  1A7  Pac  Ix). 
Nicholson  t.  Barnes,  42  OkL  290,  140  PacL 
1155. 

PBB  GURIAll.  Adopted  to  whol& 


RAGSDALB  et  al.  v.  DAVIS.  (No.  4542.) 
(Supreme  Court  of  Oklahoma.   June  8,  191SJ 

fSyllabut  hv  the  Vovrt) 

Appeal  and  Bbrob  ^»T78— Bkxkp— Faii.ubs 

TO  File— Effect. 

Where  plaintiffs  in  error  have  filed  no 
brief,  as  required  by  rule  7  of  this  court  <38 
Okl.  vi,  137  Pac.  ix),  the  indtiwnt  of  the  trial 
court  will  be  affirmed. 

[Ed.  ^'ote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8104.  3108-SUO;  Dec. 
Dig.  ^773.] 

Commissioners*  Opinion,  Division  Na  3. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  G.  W.  Davis  against  Wm.  Rags- 
dale  and  another.  Judgment  for  platotiff, 
and  defendants  bring  error.  Affirmed. 

Gibson  &  Thurman,  of  Muski^ee,  for  plato- 
tiffs  to  error.  Brown  ft  Stewart,  ot  Mu»- 
Icogee,  for  defendant  to  error. 

RITTENHOCSE,  a  The  petition  to  error 
and  the  transcript  of  the  record  to  this  case 
was  flled  in  tbls  court  cm  November  9,  101^ ; 
neither  party  has  flled  a  brief,  nor  have 
they  offered  any  excuse  for  the  failure  to  do 
so.  It  is  evident  that  the  proceedhigs  have 
been  abandoned.  The  Judgm«it  of  the  trial 
court  should  therefore  be  affirmed,  under 
rule  7  of  this  court  (38  OkL  vl,  137  Pac.  ix). 
Nicholson  T.  Barnes.  42  Okl.  250,  140  Pac 
1155. 

PER  CtlBIAM.   Adopted  to  whole. 


YOUNG  et  a),  v.  ENGLAND  BBOS. 
(No.  45G1.) 

(Supreme  Court  <a  Oklahoma.   June  8,  19154 
(Syllaitt*  by  the  Court.) 

Appeal  and  Eebor  ^=»778  —  Fatlubb  to 

File  Bbief— Rsvbbsal. 

When  a  defendant  in  error  fails  to  file  a 
brief,  and  assigna  no  reason  for  this  failure,  if 
upon  examination  of  the  record  and  brief  of 
the  plaintiff  in  error  it  appears  that  the  grounds 
for  reversal  urged  by  the  plaintiff  in  error  are 
reasonably  sustained  by  his  brief,  Om  cause  will 
be  reversed. 

[Ed.  Note.— For  otho-  cases.  See  Appeal  and 
Error.  Cent.  Dig.  ff  S104,  3108^10;  Dec 
Dig.  i8=3773.] 
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Commlsslotiers'  Opinion,  IM-rlslon  No.  2. 
Error  from  District  Court,  Craig  Coanty; 
Preston  S.  D&vis,  Judge. 

Action  by  England  Bros,  against  3.  W. 
Yonng  and  others.  Judgment  for  plalntUTa, 
and  defendants  bring  error.  Beversed. 

George  B.  DCTlson,  of  Vlnlta,  for  plaintiffs 

In  error. 

BRETT,  O.  This  Is  an  appeal  from  an  order 
of  the  district  court  of  Oralg  county  striking 
certain  motions  and  a  plea  In  intervention  of 
the  plaintiffs  in  error  from  the  flies,  and 
rendering  judgment  In  favor  of  the  defend- 
ants in  error,  / 

The  defendants  In  error  have  filed  no 
brief,  and  assign  no  reason  for  their  failure 
to  do  so,  although  the  brief  of  the  plaintiffs 
In  error  was  duly  served  on  them.  The 
plaintiffs  In  error  have  filed  an  elaborate 
brief,  which  seems  to  reasonably  sustain  their 
contention. 

We,  therefore,  recommend  tiiat  the  order 
striking  the  motions  and  plea  In  Intervention 
from  the  flies,  and  the  flna!  Judgment  appeal- 
ed from  be  reversed,  the  cause  remanded, 
with  Instruction  to  hear  said  motions  and 
plea  of  Intervention  upon  their  merits. 

PES.  CURIAM.   Adopted  In  wh<de. 


EDGTN  v.  BELL-WATIAND  OO. 
(No.  470r>.) 

.  <Sopreme  Court  of  Oklahoma.   June  8,  1915.) 
(8yttabu9  by  ike  Oourt.) 

1.  Exemptions  «=»45--PBOPEBrr  Subject. 

The  provIdoDB  of  section  8342,  Rev.  Laws 
1910,  exempting  from  execution  all  tools,  ap- 
paratus, and  books  belonging  to  and  used  in 
any  trade  or  profession,  do  not  apply  to  an  ice 
box,  meat  chopper,  or  wdRh|ng  scales  used  by 
a  retail  meat  dealer. 

[Ed,  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  fi§  66-61;  Dec,  Dig.  <g=»45.] 

2.  Exemptions  <&=545  —  "Tbade"  —  "Pbofes- 
sjon"— "Vendob  oe  Merchant." 

A  retail  meat  dealer  is  a  "vendor  or  mer- 
chant" and  not  engaged  in  a  "trade"  or  "pro- 
fession." 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  g§  56-61 ;  Dec.  Dig.  <g=Ht5. 
For  other  deflnition^  see  Words  and  Phrases, 
■  First  and  Second  Series.  Profession;  Trade.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  Superior  Court,  Pottawat;omle 
County;  George  C.  Abernathy,  Judge. 

Replevin  by  James  M.  Edgin  against  the 
Bell-Wayland  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

P.  O.  Cassidy  and  E.  D.  Reasor,  both  of 
Shawnee,  for  plaintiff  in  error.  HowfiU  & 
Mlley,  of  Shawne^  for  defendant  In  error. 

3CATHBW8.  G.  [1]  This  Is  an  action  in  re- 
plevin to  recover  property  taken  under  necn- 
tlon.   The  question  necessary  for  us  to  de- 


cide upon  UilB  appeal  Is  whether  the  court 
below  erred  in  holding  such  property  was  not 
exempt  from  execution  under  section  8342, 
Rev.  Laws  1910,  which  reads  as  follows: 

"Tie  ftdlowinff  property  shall  be  reserved  to 
*  *  *  every  family  residing  in  the  state  ex- 
empt from  attachment  or  execution  and  every 
other  species  of  forced  sale  for  tbe  payment  ol 
debts,  except  as  hereinafter  provided ;   •   *  * 

"Fifth.  All  tools,  apparatus  and  books  belonR- 
in^  to  and  used  in  any  trade  or  profrasion." 

The  property  in  question-  was  an  Ice  box 
valued  at  ?154.20,  one  meat  chopper,  valued 
at  *4,  and  one  pair  of  weighing  scales  valued 
at  $140,  and  belonging  to  plaintiff  in  error, 
who  was  the  head  of  a  family  and  a  retail 
dealer  In  fresh  meats,  or  what  Is  commonly 
known  as  a  butcher.  The  defendant  In  error, 
having  obtained  a  judgment  against  plaintiff 
in  errof,  caused  an  execution  to  be  issued 
and  levied  on  the  foregoing  mentioned  arti- 
cles, and  this  action  was  instituted  to  recov- 
er possession  of  the  same.  The  trial  court 
sustained  a  demurrer  to  the  petition  of  plain- 
tiff, and  upon  his  refusing  to  plead  further, 
the  action  wad  dismissed,  and  he  has  appeal- 
ed to  this  court. 

[2]  The  vital  question  presented  for  our 
determination  Is  as  follows :  Is  a  retail  deal- 
er in  fresh  meats,  which  meat  he  buys  al- 
ready slaughtered  and  then  cuts  Into  small 
pieces  and  sells  to  customers  at  retail,  en- 
gaged In  a  "trade"?  We  answer  in  the  nega- 
tive. What  construction  should  be  placed 
upon  the  word  "trade"  as  here  used?  In 
Wallace  v.  Bartlett,  108  Mass.  62,  appears 
the  following: 

"The  plaintiff  claims  the  chattels  In  question, 
under  Bankr.  Act  1867,  c.  176,  par.  14,  as  be- 
ing exempt  from  execution  by  Gen.  Sts.  c. 
133,  par.  32,  cl.  5,  as  'tools,  implements  and  fix- 
tures necessary  for  carrying  on  his  trade  or 
business.'  The  well-settled  construction  of  this 
enactment  is  that  it  is  Intended  for  the  protec- 
tion of  mechanics,  artisans,  and  handicrafts- 
men, and  others  whose  manual  labor  and  skill 
afford  means  of  earning  their  livelihood.  It  has 
accordingly  been  applied  to  tailors,  shoemakers, 
milliners,  fiddlera,  and  carriase  makers.  •  •  * 
But  it  has  been  held  not  to  include  those  merely 
engai^ed  in  the  business  of  buying  and  selling 
mercbandise,  nor  to  exempt  the  weights  and 
measures,  horseB  and  carriages,  or  other  arti- 
cles, used  by  them  in  their  trade.  •  •  •  The 
only  business  in  which  the  plaintiff  was  engaged 
was  the  keeping  of  a  meat  market  and  grocer's 
shop.  He  was  a  shopkeeper  and  not  a  handi- 
craftsman.  Ue,  therefore,  fails  to  prove  that 
the  articles  sued  for  were  exempt  from  attach- 
ment or  executioa,  and  cannot  maintain  his 
action." 

We  have  been  unable  to  find  any  reported 
case  under  a  statute  similar  to  ours  wherein 
it  la  ta«ld  that  a  merchant  is  brought  within 
its  provisions.  If  the  plaintifC  was  a  mer- 
chant, the  ruling  of  the  lower  court  was 
correct,  but  if  he  was  ei^ged  in  a  trade, 
the  court  was  in  error  in  soatalning  the 
demurrer.  Tbe  dhitinctlon  Is  made  in  all 
the  cases  between  a  merchant  who  buys 
tbe  article  manufactured  for  sale  and  the 
barber,  the  milliner,  the  printer,  the  carpen- 
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ter,  the  blackamltb,  the  baker,  the  harness 
maker,  the  watchmaker,  and  the  like,  all  of 
whom  create  some  new  thing  or  arrangaoent, 
'  or  take  something  from  or  add  something  to 
the  artl<de  In  which  they  deal  or  work  upon, 
and  involves  more  or  less  skill,  as  well  as 
the  expenditure  of  manual  labor  thereon. 
A  retail  vendor  of  fresh  meats  cannot  be 
placed  under  this  head.  He  creates  no  new 
thing  or  arrangement,  but,  Just  as  a  mer- 
chant takes  a  <Aeese  and  cuts  it  up  for  the 
retail  trade,  so  the  butcher,  takes  a  large 
piece  of  meat  and  cuts  it  up  and  sells  It  to 
the  retail  trade.  If  he  was  a  sausage  maker 
there  would  be  merit  In  the  contention  tliat 
he  was  engaged  In  a  trade- 
It  appears  that  this  exact  question  has  not 
been  passed  upon  by  our  own  court.  In 
Brummage  t.  Kenworthy,  27  Okl.  4Sl^  U2 
Fac.  9S4,  Ann.  Cas.  1912C,  607,  we  And  pre- 
sented a  case  where  this  court  held  that  a 
paper  cutter  was  exempt  to  a  printer,  and  we 
think  correctly  so  held,  because  the  paper 
cutter  was  used  In  his  trade  to  cut  up  paper 
into  smaller  sheets  to  better  adapt  the  same 
to  the  printer's  use.  In  Smith  v.  Roads,  28 
Okl.  816,  119  Pac  627,  a  turning  lathe  was 
held  exempt  to  a  machinist,  and  correctly  so 
because  there  can  be  no  contention  but  that 
the  occupation  of  a  maddnlst  la  a  trade,  and 
that  a  turning  lathe  Is  a  very  necessary  tool 
therein.  The  only  blanket  cases  we  have 
been  able  to  find  are  from  Massachusetts, 
with  a  statute  similar  to  ours.  In  Wallace 
V.  Bartlett,  supra: 

"The  only  business  in  which  the  plaintiff  was 
engaged  was  the  keeping  of  a  meat  market  and 
BTOcer's  shop.  He  was  a  shopkeeper,  and  not  a 
handicraftamaD.  He,  therefore,  fails  to  prove 
that  the  articles  sued  for  were  exempt  from  at- 
tachment, or  execution,  and  cannot  maintain  bis 
action." 

In  Desmond  v.  Young,  173  Mass.  90,  53  N. 
E.  161 : 

"It  is  clear  that  they  were  not  exempt.  This 
statute  is  intended,  as  said  by  Mr.  Justice 
(Jray,  in  Wallace  v.  Barflett  108  Mass.  52,  'for 
the  protection  of  mechanics,  artisans,  and  handi- 
craftsmen, and  others  whose  manual  labor  and 
skill  offered  means  of  earning  their  livelihood.' 
But  it  does  not  apply  to  those  engaged  in  the 
bu^nesa  of  buying  and  selling  merchandise. 
The  plaintiff  in  that  case,  as  in  the  one  before 
us,  was  a  dealer  in  meats  and  groceries,  and 
it  was  held  that  bis  tools  and  implements  were 
not  exempt." 

The  statutes  of  moat  of  the  states  use  ttie 
words  "trade  or  business,"  but  the  words 
"trade  or  profession"  ore  used  In  our  ex- 
emption statute,  and  it  Is  apparent  that 
"business"  has  a  wider  scope  than  "trade"  or 
"profession,"  and  it  is  easy  to  see  how  under 
statutes  using  the  word  "business,"  an  iron 
safe  might  be  held  exempt  to  a  Jeweler  (Mc- 
Manus  Estate,  87  Oal.  292,  25  Paa  413,  10 
L.  R.  A.  667,  22  Am.  St.  Rep.  250),  or  an  iron 
saf^  to  an  Insurance  agent  (Bets  v.  Maler, 
12  Tex.  Glv.  App.  219,  33  S.  W.  710),  nor  a 
piano  to  a  music  teacher  (Amend  v.  Murphy, 


69  IlL  337),  or  a  sewing  maditne  to  a  tailor 
(Rayner  t.  Wlkidter,  0  Allot  [Mass.]  294). 

We  are  not  unmindful  of  tile  fact  that 
exemption  statutes  are  always  construed  with 
great  UbmOlty,  with  a  view  to  effect  tlie  ob- 
ject intended,  but  our  Legislature  saw  fit  to 
use  the  words  "in  any  trade  or  profusion" 
in  draftii^  tbe  exemption  laws,  and  they  did 
so  knowing  that  the  word  "trade"  had  re- 
ceived tba  acce^ited  judicial  construction  of 
embracing  only  "mechanics,  artisans,  and 
handicraftsmen,  and  others  whose  manual 
labor  and  skill  afford  means  of  earning  their 
livellhQOd,"  and  that  the  word  did  not  em- 
brace "vendors  or  merchants,"  and  we  do 
not  tlilitk  we  wouIcL  be  justlfled  to  extend  by 
judicial  construction  the  exemption  laws  so 
as  to  cover  a  buslaess  evidently  not  intended 
by  the  Legislature  to  be  so  embraced. 

For  the  reason  given,  the  judgment  of  the 
lower  court  will  be  affirmed. 

PER  OURIAM.    Adopted  in  wbolOb 


BOYD  et  al.  V.  ROBINSON  et  aL  (No.  6532.) 
(Supreme  Court  of  Oklahoma.   June  8,  1915.) 

(SvllabuB  by  the  Covrt.) 

1.  Appeal  and  Ebbob  «=»327— Pabties. 

All  persona  who  were  parties  to  the  pro- 
ceeding in  the  trial  court,  and  whose  interests 
will  be  affe<^d  by  the  reversal  of  a  judgment  on 
appeal,  must  properly  be  brought  in  and  made 
parties  in  the  appellate  court,  or  the  proceeding 
will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  1795,  1814-1820,  1822- 
ISiiS;  Dec.  Dig.  «=>327.] 

2.  Appeal  and  Ebrob  «=s>386  —  Skbvigb  of 
Gabe-AIadb— Joint  Judoueht— Necessakt 
Pabties. 

Where  a  joint  judgment  has  been  rendered 
against  two'  def^dants,  and  the  case-made  is 
not  served  within  15  days,  and  an  order  ia  made 
on  behalf  of  one  of  said  defendants  extending 
the  time  for  malting  and  serving  case-made,  and 
such  case-made  is  not  served  upon  the  other  de- 
fendant, nor  the  service  thereof  waived,  amend- 
ments suggested,  or  appearance  entered  at  the 
signing  and  settling  of  the  case,  by  said  other 
defendant,  the  appeal  will  be  dismissed  for  want 
of  necessary  parses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  186S-1879;  Dec.  Dig.  «=> 
33G.] 

3.  APPEAL  AND  Ebbob  «=>336  —  Sebvicb  or 
Case-Made— Joint  Judqksnt-^ecessabt 
Pabtieb. 

Where  the  facts  are  as  shown  by  the  fore- 
going paragraph,  the  fact  that  the  petition  in 
error  purports  to  be  in  the  name  of  both  of  the 
defendants  in  no  wise  cures  the  neglect  to  prop- 
erly lay  the  foundation  for  appeal  in  the  lower 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1863-1876;  Dea  IMg.  ^ 
336.] 

Error  fnHU  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graffenrled,  Judge. 

Action  by  Lennfe  Robinson  ,  ^inst  J.  R. 
Green  and  others.   Judgment  for  plaintiff. 

From  an  order  refusing  to  set  aside  the  Judg> 
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ment,  defendant  Polly  Boyd  brings  error, 
naming  In  her  petition  defendant  Green  as 
a  coplalntlff  In  error,  tmt  wltiiont  serving  on 
lilm  her  case-made.  Dismissed. 

A.  S.  McRea,  of  Mnskogee,  for  plaintiff  In 
error  Boyd.  WUllom  B.  Moore,  of  Muskogee, 
for  defendant  In  error. 

SHARP,  J.  Aogust  29,  1913,  plaintiff, 
Lennle  BoMnson,  filed  bis  petition  against 
J.  R.  Green,  P.  B.  Austin,  G.  W.  P.  Brown, 
Polly  Boyd,  Laura  Lock,  Wlllard  Brown,  and 
D.  J.  Allen  or  WofFord,  seeking  to  quiet  title 
to  certain  real  estate  In  J.  R.  Green,  In  order 
that  such  property  might  be  subjected  to  an 
execution  on  a  judgment  In  favor  of  plaintiff 
and  against  said  Green.  The  action  waa 
dismissed  without  prejudice  as  to  all  the  de- 
fendants, save  Polly  Boyd  and  J.  R.  Green, 
and  on  December  12th  thereafter,  In  their  ab- 
sence, judgment  was  duly  rendered  against 
them  In  favor  of  plaintiff.  On  I>ecember 
20th  following,  defendant  Polly  Boyd  filed 
her  motion  to  vacate  and  set  aside  said  Judg- 
ment so  rendered,  and  which  motion,  after  a 
hearing  had  thereon,  was  denied  on  March 
3,  1914,  and  said  Polly  Boyd  appeals. 

[1,J]  A  motion  to  dismiss  the  appeal  has 
been  filed;  one  of  the  grounds  thereof  be- 
ing that  J.  R.  Green  Is  a  necessary  party  to 
the  appeal,  and,  not  having  been  served  with 
case-made.  Is  not  properly  before  the  court. 
Green,  as  we  have  seen,  was  a  codrfendant 
In  the  case  below.  The  Judgment  against 
bim  and  Polly  Boyd  determined  that  certain 
conveyances  made  by  Green  to  <>ne  Austin, 
and  by  the  latter  to  Boyd,  were  fraudulent 
and  void,  and  quieted  the  title  In  Green.  A 
Judgment  favorable  to  Boyd  would  therefore 
necessarily  affect  Green's  title,  while  a  judg- 
ment against  Boyd  would  tend  to  establish  a 
liability  against  Green,  arising  out  of  hia 
warranty  of  title.  Being  parties  to  the  con- 
veyances attacked,  and  by  the  decree  vacat- 
ed, both  Green  and  Boyd  were  Interested  In 
the  ultimate  decision  of  the  case,  and  hence 
are  necessary  parties  to  the  proceedings  for 
review.  Humphrey  et  al.  t.  Hunt,  9  Okl.  196, 
89  Pac.  971;  May  et  al.  T.  Fitspatrick  et  al., 
8S  OkL  45. 127  Pac.  702;  Grow  v.  Hardrldge, 
43  Okl.  463.  143  Pac.  163.  No  effort  was 
made  by  Green  to  procure  a  new  trial,  or  to 
vacate  the  JncUrment  rendered  against  him, 
or  to  take  the  steps  necessary  to  an  appeal 
therefrom.  Polly  Boyd  asked  and  was  given 
60  days*  time  in  which  to  prepare  and  serve 
a  case-made  for  appeal  in  her  own  b^aU. 
The  case-made  prepared  by  Green's  codefend- 
ant  was  never  sranred  upon  Jiim,  nor  was 
service  thereof  waived,  amendments  suggest- 
ed, or  any  form  of  appearance  entered  by 
him  In  the  aettlonent  of  case-made  on 
May  2d. 

[3]  While  Green'a  name  aiq>ear8  as  a  co- 
plaintiff  In  error  In  the  petition  in  error  filed 
In  this  court,  such  fact  alone  does  not  ^ve 
this  court  jurisdiction  to  review  the  judg- 


meat  against  blm,  and,  not  having  properly 
been  made  a  party  to  the  appeal,  the  pro- 
ceedings in  error  prosecuted  by  the  plaintiff 
In  error  Polly  Boyd  most  be  dismissed. 
Thompson  et  al.  v.  Fulton,  29  Okl.  700,  119 
Pac.  244;  Kansas  City,  M.  &  O.  B.  Go.  v. 
WlUlams,  33  Okl.  202, 124  Pac.  63 ;  American 
Nat  Bank  v.  Linotype  Co.,  31  Okl.  533,  122 
Pac.  607;  Bowles  et  al.  v.  Cooney  et  al.,  146 
Pac.  221.  All  the  Justices  concur. 


PITTSBURG  MORTGAGE  INV.  CO.  et  al. 

v.  SAVAGE.    (No.  7300.) 
(Supreme  Court  of  Oklahmna.  June  IS,  1910.) 

(BvUaiMt  by  tin  Oowt.) 
Afpuz.  and  Ebbob  «3>356— PGnrioir  rs  Bb- 

EOB— TiMB  FOB  FlLINO— J  U  BIS  DICTION. 

Wiiere  more  than  aix  moatha  has  inter- 
vened between  the  rendition  of  the  final  order 
sought  to  be  reviewed,  and  the  filing  of  the 
petition  in  error  in  the  Supreme  Court,  this 
court  has  no  jurisdiction  to  review  such  final 
order, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gr^^Cent  Dig.  |g  1926,  1927;   Dec.  Dig. 

Error  from  District  Court.  Beaver  Count? ; 
W.  C.  Crow,  Judge. 

Action  between  the  Pittsburg  Mortgage 
Investment  Company  and  another  and  John 
W.  Savage.  From  the  judgment  the  parties 
Urst  mentioned  brln^  error.  Dismissed. 

W.  p.  Keen,  of  Elk  City,  for  plaintiffs  In 
error.  Dickson  &  Dickson,  of  Beaver,  and 
Gray  &  McYay,  of  Oklaboma  City,  for  d^nd- 
ant  In  error. 

PER  CURIAM.  In  this  case  motion  for 
new  trial  was  overruled  by  the  trial  court 
on  October  16,  1914.  The  petition  In  error 
and  case-made  were  filed  In  this  court  on 
April  17,  1915;  so  that  more  than  six 
months  had  expired  between  the  date  of  the 
final  order  sought  to  be  reviewed  and  the  fil- 
ing of  the  petition  in  error.  The  time  within 
which  to  perfect  this  appeal  expired  on  April 
16,  1915.  Rev.  Laws  1910,  S  5341 ;  Campbell 
V.  Ruble,  40  Okl.  48,  135  Pac.  1050.  After  the 
expiration  of  the  time  allowed  by  law  for  per- 
fecting the  appeal,  the  court  Is  without  Ju- 
risdiction to  entertain  the  same.  Muskogee 
Electrlo  Traction  Co.  v.  Howenstine,  40  Okl. 
544,  138  Pac.  381,  139  Pac.  524 ;  Tbomason  T. 
ChampUn,  43  Okl.  86, 141  Pac.  411. 

The  motion  to  d^g"iiga  the  appeal  Is  sus- 
tained. 


ABRAHAM  v.  BYRD.   (No.  4618.) 
(Supreme  Court  oC  Oklahoma.   June  15,  1915.) 

(Byllabiu  bv  Court.) 

Appeal  and  Ebbob  «=9773— FAiLtfBE  to 
File  Bbiev— Revebsal  op  Judgment. 
Where  plaintiff  in  error  has  completed  his 
record  and  filed  it  in  this  coart,  and  has  served 
and  filed  a  brief  In  compliance  with  the  rules 
of  this  court,  and  defendant  in  error  has  neither 
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filed  a  brief  nor  offered  any  excuse  for  his  fail- 
ure to  do  so,  this  court  is  not  required  to  search 
the  record  to  fiDd  some  theory  upon  which  the 

i*udgniieDt  ma;  be  sustaiued;  and,  vfaere  the 
irief  filed  appears  reasoDabl;  to  Bastafai  the 
aBsigumeats  of  error,  the  court  may  reverse  the 
judgment  in  accordaDce  with  the  prayer  of  the 
petition  of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  3104,  8108-8110;  Dec. 
Dig.  «=»773.] 

Commissioners'  Opinion,  Division  No.  3,  Er- 
ror from  County  Court,  Creek  County;  War- 
ren H.  Brown,  Judge. 

Action  by  Ed  Abraham  against  T.  W. 
Byrd.  Judgment  for  defendant,  and  plain- 
tiff brings  error.   Reversed  and  remanded. 

WuL  L.  Cbeatbam,  of  Bristow,  tor  plaintiff 
In  error. 

DUDLEY,  C.  This  Is  an  appeal  from  the 
county  court  of  Creek  county.  There  was 
Judgment  for  defendant  in  error,  from  which 
the  plaintiff  In  error  has  properly  perfected 
an  appeal  to  this  court  He  has  served  and 
filed  a  brief  in  compliance  with  the  rules  of 
this  court,  and  defendant  In  error  has  neitlier 
filed  a  brief  nor  offered  any  excuse  for  his 
failure  to  do  so.  We  have  examined  the 
record,  and  the  brief  filed  appears  reasonably 
to  sustain  the  assignments  of  error,  and  under 
the  numerous  authorities  of  this  court,  this 
court  is  not  required  to  search  the  record  to 
find  some  theory  upon  wlilch  the  judgment 
may  be  sustained,  but  may  reverse  the  judg- 
ment In  accordance  with  the  prayer  of  the 
lietitlon  of  plaintiff  In  error. 

The  Judgment  Is  therefore  reversed  and  re- 
manded. 

PER  CURIAM.  Adopted  In  whole. 


MOSER  et  al.  v.  BOARD  OF  TRUSTEES 
OF  TOWN  OF  THOMAS.    (No.  4709.) 

(Supreme  Court  of  Oklahoma.   June  IS,  1915.) 

fSvlldbut  by  the  Court.) 

Appeai,  and  Erbob  €=9323,  430,  565-4Pabties 
—Joint  JuDaiuN3>— Dismissal. 

The  board  of  trustees  of  the  town  of  Thom- 
as filed  an  application  with  tbe  board  of  coun- 
ty commissioners  of  Custer  county  asking  that 
certain  contiguous  territory  be  annexed  to  the 
said  town.  The  Kansas  City,  Mexico  &  Orient 
Railway  Company  filed  its  motion,  praying 
that  the  application  be  dismissed,  setting  out 
as  grounds  therefor  that  no  notice  hnd  been 
given,  as  required  by  law.  Another  remon- 
fitrnnce  to  the  same  effect  was  filed  by  other 
parties.  Upon  these  motions  to  dismiss  being 
sustained,  the  town  authorities  appealed  to  the 
superior  court.  The  railway  company  made 
no  appearance  in  that  court.  At  the  trial,  a 
joint  judgment  was  eutered,  ordering  that  the 
territory  be  annexed  to  the  said  town  as  prayed 
for.  From  this  judgment  an  appeal  was  taken 
by  the  other  reraonstrators,  but  the  said  rail- 
way company  did  not  "join  in  the  same.  The 
case-made  and  summons  in  error  was  not  served 
on  said  railway  company,  nor  waived  by  them. 
held,  that  the  judgment  was  joint,  and  that 


the  said  railway  company  was  a  necessary 

party  to  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SJ  1796,  1798-1S06.  2173, 
2174,  2507-2510,  2554.  «128;"  Dec.  Dig. 
323,  430,  565.] 

Commissioners'  Opinion,  Divlsltm  No.  4. 
Error  from  Superior  Court,  Cnster  County; 

J.  W.  T^wter,  Judge. 

A  petition  filed  by  the  Board  of  Trustees 
of  the  Town  of  Thomas  with  the  county  com- 
missioners of  Ouster  county,  praying  for  an- 
nexation of  certain  territory  to  the  town, 
was  dismissed  on  motions  filed  by  A.  L.  Mos- 
er  and  others  and  the  Kansas  City,  Mexico 
&  Orient  Railway  Company.  A  joint  judg- 
ment was  entered  against  remonstrators  on 
appeal  to  the  superior  court,  and  remonstra- 
tors other  than  the  railway  company  bring 
error.  Dismissed. 

Darnell  &  Darnel],  of  Arapaho,  for  plain- 
tiffs In  error.  A.  J.  Welch,  of  Clinton,  and 
Carter  Smith,  of  Tulsa,  for  defendant  in 
error. 

MATHEWS,  C.  On  the  7th  day  of  Novem- 
ber, 1911,  the  board  of  trustees  of  the  town  of 
Thomas  filed  a  petition  before  tbe  board  of 
county  commissioners  of  Custer  county,  pwy- 
I  ing  for  the  annexation  of  certain  couti^ous 
territory  to  the  town.  On  December  12, 1911, 
the  Kansas  City,  Mexico  &  Orient  Railway 
Company,  tlu'ougb  their  attorneys,  filed  an 
objection  to  tbe  Juriadlction  of  the  board  of 
cotmty  commissioners,  alleging  that  no  notice 
had  been  given  by  the  petitioners  as  required 
by  law.  The  plialntlfts  in  error  also  appeared 
by  their  attorneys  and  moved  a  dismissal  of 
the  proceedings  upon  tbe  same  grounds.  On 
the  12th  day  of  December,  1911,  the  board  of 
cotmty  commissioners  sustained  the  motions 
to  dismiss,  and  the  board  of  trustees  of  tbe 
town  of  Tliomas  appealed  from  this  action  of 
tbe  county  commissioners  to  tbe  superior 
court  of  Custer  count?.  When  this  cause 
came  rai  to  be  heard  In  the  superior  court,  as 
far  as  tbe  record  shows,  tbe  Kansas  City 
Mexico  &  Orient  Railway  Company  made  no 
appearance.  The  other  remonstrators  appear- 
ed and  filed  several  motions  attacking  tbe  ]n- 
risdlcUcHi  of  tbe  cotirt  upon  various  grounds, 
which  It  will  not  be  necessary  to  set  out  here, 
all  of  these  motions  beln^  overruled  by  the 
court  On  the  15tb  day 'of  Mardi,  1012,  a 
trial  was  bad  in  the  superior  court  before  a 
jury  which  returned  a  verdict  against  the 
remcmstrators,  and  a  Judgment  was  accord- 
ingly entered  in  conformity  therewith.  In 
due  time  the  remonstrators  other  than  tbe 
said  railway  company  filed  a  motion  for  a 
new  bearing,  wbicb  was  overroled,  and  tl^ 
have  brought  tlie  ease  here  by  petition  in 
error  and  case-made. 

The  ai^llee  h»«in  bas  moved  to  dismiss 
this  am>eal  for  tbe  reason  that  the  Kansas 
City,  Mexico  &  Orient  Railway  Gomimny  has 
not  been  made  a  party  to  this  appeal. 
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The  case-made  was  not  SMred  on  said  rail- 
way 'company,  and  neither  was  It  served 
with  snmmoTiB  In  error,  and  it  has  not  Jotoed 
in  the  appeal,  nor  waived  service.  Hie  rec- 
ord In  the  case  shows  that  the  right  of  w«iy  of 
the  said  railway  company  runs  tlirough  the 
territory  desired  to  be  annexed  to  the  town 
of  Tliomas,  and  the  depot  was  in  this  same 
territory,  and  If  a  reversal  of  the  Judgment 
of  the  trial  court  would  in  any  way  effect  the 
interest  of  the  said  railway  company,  then 
ISie  motion  to  dismiss  shoald  be  sustained. 
It  is  apparent  at  once  that  its  Interest  will 
be  materially  affected.  As  It  made  no  fur- 
ther protest  before  the  board  of  county  com- 
missioners other  than  to  file  the  motion  to 
dismiss,  and  did  not  defend  in  the  superior 
court.  It  might  be  that  It  concluded  that  It 
would  be  to  Its  best  Interest  to  be  annexed  to 
the  town  In  order  to  have  the  benefit  of  the 
police  protection  of  the  town  and  street  Im- 
provements, eto.  On  the  contrary,  its  Interest 
would  be  affected  by  being  thus  annexed  to 
the  town,  in  that  its  property  would  be  taxed 
for  the  support  of  the  municipal  government, 
and  It  might  be  subject  to  possible  police  reg- 
ulation by  the  town  as  to  running  Its  trains, 
etc  The  Judgment  entered  by  the  trial  court 
was  a  Joint  judgment  against  all  of  the  par- 
ties In  the  territory  which  the  town  author- 
ities asked  to  be  annexed  to  the  town  and  in- 
cluded the  Kansas  City,  Mexico  &  Orient 
Bailway  Company,  and  If  the  said  railway 
Company  would  not  consent  to  Join  in  the 
appeal,  then  It  should  have  been  made  a  de- 
fendant In  error,  and  served  with  the  case- 
made  and  summons  In  error.  It  has  become 
the  well-settied  law  of  this  state  that  all  par- 
ties against  whom  a  Joint  Judgment  has  been 
rendered,  and  whose  Interest  will  be  affected 
by  the  reversal  of  the  judgment  on  appeal, 
must  be  made  parties  to  a  proceeding  in  er- 
ror to  review  such  judgment,  and  a  failure 
to  join  any  one  of  them,  either  as  plaintiff 
or  defendants,  is  grounds  for  dismissal  of  the 
cause.  United  States  fidelity  ft  Guaranty 
Co,  V.  Ballard,  145  Pac.  396 ;  Michael  v.  Isom, 
143  Pac.  1053;  Syfert  v.  Murphy,  144  Pac: 
1022 ;  Vaught  v.  Miners'  Bank,  27  Okl.  100, 
111  Pac  214;  Burns  v.  Toney,  27  Okl.  728, 
117  Pac.  209 ;  Price  v.  Covington,  29  Okl.  854, 
119  Pac.  628;  Bank  v.  Mergenthaler,  31  Okl. 
633,  122  Pac.  607;  John  v.  Paullln,  24  Okl. 
642,  104  Pac.  365. 

The  plolntlffs  In  error,  in  opposition  to  the 
motion  to  dismiss  the  appeal,  advance  the 
proposition  that  the  proceedings  to  annex 
territory  to  a  town  Is,  In  a  manner,  ex  parte 
and  also  In  rem,  and,  that  being  so,  that  there 
are  no  "necessary  parties,"  the  law  giving 
to  any  one  Interested  the  individual  right  to 
appear  and  protest,  should  they  so  desire, 
against  the  annexation.  No  authorities  have 
been  cited  to  support  this  contention,  and  we 
have  been  unable  to  find  any  ourselves  after 
a  long  search. 

We  do  not  draw  the  distinction  Interposed 


by  plaintiffs  in  error,  and  are  unable  to  dif- 
ferentiate these  kind  of  oases  from  those 
which  require  service  of  the  case-made  and 
sammons  in  error  on  all  parties  to  a  joint 
judgment  who  refuse  to  join  In  the  api>eai  if 
their  Interests  will  be  affected  by  a  reversal 
of  the  judgiuent  on  appeaL 

For  these  reasons  the  appeal  should  be  dis- 
missed. 

PBB  CCBIAM.    Adopted  in  whole. 


OURLED  et  al  T.  BULAND.   (No.  6728.) 
(Supreme  Court  of  ^blahoma.    June  1,  1915.) 

(Syllabua  by  the  Court.) 

APFBAI'  AJXD  E^BOB  <8=>569  —  CaSE-MaDB  ~ 

Time  to  Make  and  Sebve— Judges— Expi- 

BATion  or  Tebu. 

The  rule  that,  where  a  judge  pro  tempore 
makes  an  order  allowing  an  extension  of  time  to 
make  and  serve  case-made,  and  for  suBgeetion 
of  amendments  thereto,  his  term  of  office  ceaeea 
upon  the  expiration  of  the  time  fixed  for  sug- 
gesting amendments,  does  not  apply  where  one 
of  the  reinilarly  elected  district  judfcee  of  the 
state  is  assiKned  to  hold  court  In  another  dis- 
trict under  the  provisions  of  section  194,  Wil- 
liams' Annotated  Constitution. 

[Ed.  Note.— For  other  casea.  see  Appeal  and 
Error.  Cent.  Dig.  f&  2580-2545;  Dec.  Dig.  <S=» 
569.] 

Error  from  District  Court,  Oklahoma 
County;  T.  L.  Biown,  Judge. 

Action  between  C  Z.  Curlee  and  another 
and  Harry  F.  Buland.  From  tiie  Jndgment 
the  parties  first  mentioned  bring  error,  and 
Buland  moves  to  dlBmlss.  Motion  overruled. 

Morgan  &  Deupree,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Keaton,  Wells  &  John- 
ston and  M.  S.  Singleton,  all  of  Oklahoma 
City,  for  defendant  In  error. 

HARDY,  J.  Defendant  in  error  flies  mo- 
tion to  dlsmlas  for  the  reason  that  the  case- 
made  herein  was  not  settled  and  signed  by 
the  judge  who  tried  the  case  at  a  time  when 
he  had  authority  or  jurisdiction  to  do  so. 
This  case  was  tried  i)efore  Hon.  T.  L. 
Brown,  regular  Jndge  of  the  Second  Judicial 
district,  who  was  assigned  by  the  Chief  Jus- 
tice to  hold  a  term  of  court  in  Oklahoma 
county.  The  trial  commenced  on  the  12th 
day  of  February,  1914,  the  verdict  being  ren- 
dered on  the  18th,  motion  for  new  trial  filed 
the  13th,  and  overruled  on  the  14th,  at 
which  time  plaintiff  In  error  was  aUowed  60 
days  In  which  to  make  and  serve  case-made 
upon  defendant  In  error,  he  to  have  10  days 
thereafter  in  which  to  suggest  amendments, 
and  same  to  be  signed  and  settled  upon  5 
days'  notice  In  writing  by  either  party.  The 
case-made  was  served  April  13, 1914,  and  de- 
fendant in  error  waived  the  right  to  suggest 
amendments,  and  consented  that  same  might 
be  settled  and  signed,  and  case-made  was 
signed  and  settled  on  the  5th  day  of  May, 
1914,  at  Claremore,  Oid.,  in  the  Second  ju- 
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dldal  district.  Tbe  motion  Is  based  upon 
the  position  that  Judge  Brown  was  a  spe- 
cial Judge  or  judge  pro  tempore,  and  that 
under  the  former  dedslona  of  th^  court  he 
bad  no  Jurisdiction  or  authority  to  settle 
and  sign  tbe  case-made  after  the  time  fixed 
In  tbe  order  of  extension  ft>r  si^gestlng 
amendments  thereto,  and  In  support  of  this 
position  the  cases  of  City  of  Shawnee  t. 
State  Pub.  Co.,  3S  Okl.  363,  125  Pac.  462, 
42  L.  B.  A.  (N.  S.)  616,  Co-op.  Gin  ft  Elev. 
Co.  T.  Asbury,  40  OkL  141.  142  Pac.  802, 
and  Grayson  t.  Ferryman,  26  Old.  339.  106 
.Pac.  954,  are  cited. 

.Tbe  authorities  relied  upon.  In  our  Judg- 
m^t.  do  not  support  the  contention  of  coun- 
sel. In  Grayson  t.  Perryman.  supra,  the 
precise  ouestlon  there  decided  was: 

"Where  a  judKe  from  one  district  is  deaijr- 
nated  to  hold  a  term  of  court  in  another  dis- 
trict and  presides  at  the  trial  of  a  cause,  within 
the  extended  time  he  may  aign  and  settle  the 
case-made  In  the  state,  outside  of  the  district 
in  which  tbe  cause  was  tried.** 

It  Is  very  apparent  that  the  question  con- 
sidered by  the  court  there  was  the  author- 
ity of  the  Judge  to  sign  and  settle  tbe  case- 
made  outside  of  the  district  In  which  the 
case  was  tried,  and  that  the  authority  of 
the  Judge  under  the  idrcnmstances  to  settle 
the  case  after  the  time  fixed  for  suggesting 
amendments  bad  expired  was  not  presented 
to  or  decided  by  the  court 

In  the  foHowtog  cases :  Shawnee  t.  State 
Pulx  Go.  supra;  Co-op.  Gin  ft  Ele.  Ca  v. 
A^ury,  supra;  Cantwell  v.  Patterson  et  aL, 
147  Paa  1190;  Caaner  t.  Wooley,  28  OkL 
424,  114  Pac.  700;  Uomer  et  aL  t.  Goltry 
ft  Sons.  23  Okl.  905,  101  Pac.  1111;  and 
City  of  Shawnee  t.  Farrell,  22  Okl  652,  98 
Pac  MS^tbe  trial  judge  was  selected  for 
the  trial  of  each  particular  case,  and  in 
uon«  of  these  cases  was  the  trial  Judge  one 
of  the  regularly  elected  district  Judges  of 
the  state,  and  the  question  here  under  con- 
sideration was  not  presented  to  nor  decided 
by  the  court  In  the  decisions  in  any  of  those 
cases. 

The  latter  part  of  section  9,  art.  7.  Con- 
stitution (section  194,  WUllams'  Ann.  Const.), 
Is  as  follows: 

"In  case  of  tbe  illness  of  the  judge  elected  in 
any  district,  or  if  for  any  other  cause  be  shall 
be  unnble  to  preside  in  the  district  in  which  he 
was  elected,  the  Chief  Justice  may  desipnate 
an;  district  judge  in  the  state  to  hold  any  term 
of  court  in  said  district  in  lieu  of  the  judge 
elected  to  hold  the  courts  of  said  district. 
^Vhenever  the  public  business  shall  require  it, 
the  Chief  Justice  may  appoint  any  district 
judge  of  the  state  to  hold  court  in  any  district 
and  two  or  more  district  judf;es  may  sit  in  any 
district  separately  at  the  same  time.  In  the 
event  any  judge  shall  be  disqualified  for  any 
reason  from  trying  any  case  in  his  district,  tbe 
parties  to  such  case  may  agree  upon  a  judge 
pro  tempore  to  try  the  same,  and  if  such  parties 
cannot  agree,  at  the  request  of  either  party  a 
judge  pro  tempore  may  be  elected  by  the  mem- 
bers of  the  bar  of  the  district,  present  at  such 
term.  If  no  election  for  judge  pro  temiwrn 
shall  be  bad,  tbe  Chief  Justice  of  the  state  shall 
designate  some  other  district  judge  to  try  snch 
case." 


While  this  court  has  followed  the  rule  an- 
nounced by  the  Supreme  Court  of  Kansas, 
with  reference  to  the  power  of  a  Judge  pro 
tempore  to  sign  and  settle  a  rase-made  after 
the  time  fixed  for  suggesting  amendments, 
and  in  so  doing  bu  held  tbat  be  possesses 
no  such  authority,  yet  the  same  was  Terr 
reluctantly  done.  In  City  of  Shawnee 
State  Pub.  Co.,  anpra,  this  language  was 
used: 

"The  writer  of  this  opinion,  uncontrolled  by 
the  former  decisions  of  tfais  court  and  of  the 
Supreme  Court  of  Kansas,  from  whidi  state  our 
statute  of  procedure  has  been  adopted.  Is  of  th« 
oi^nion  that  tbe  sounder  and  more  just  rule, 
and  the  one  supported  by  the  best  reasoning,  is 
that  the  power  of  a  judge  pro  tempore,  selected 
or  appointed  to  try  a  cause  in  whicb  tbe  regu- 
lar judge  is  disqualified,  does  not  cease  at  tbe 
end  of  tbe  trial,  but  tbat  bis  power  continues 
with  sufficient  authority  In  him  to  make  any 
and  all  orders  necessary  for  the  final  disposition 
of  the  cause.  Including  any  order  that  may  be 
necessary,  lor  lodging  the  case  In  the  am>cilate 
court.   «   •  •»» 

Tbls  expression  of  tbe  writer  of  the  opin- 
ion In  that  case  well  expresses  the  present 
views  of  tbe  court  upon  tbls  question,  and, 
while  we  bare  adhered  to  the  rule  already 
established,  we  do  not  feel  Justified  In  ex- 
tending the  rule  In  Its  application  any  fur- 
ther than  precedents  require. 

Under  tbe  foregoing  constitutional  prorl- 
Edon  It  Is  seen  that,  upon  the  order  of  tbe 
Chief  Justice,  two  or  more  district  Judges 
may  sit  In  any  district  separately  and  at 
the  same  time.  This  was  not  the  case  in  Ok- 
lahoma Territory,  nor  In  Kansas,  where  the 
rule  was  first  announced,  and  which  forms 
the  basis  for  the  holding  that,  a  Judge  pro 
tempore  may  not  sign  and  settle  a  case-made 
after  the  expiration  of  the  time  fixed  for 
suggesting  amendments.  In  Williams  et  al 
V.  Struss.  4  OkL  160,  44  Pac  273,  It  was 
held: 

"But  one  session  of  the  district  court  can  be 
held  in  the  district  at  cue  and  the  same  time. 
A  judge  pro  tempore  is  always  a  substitute, 
and  never  a  duplicate,  and  the  jurisdiction  ex- 
isting in  a  judicial  district  is  Bin.gle.  indivisible, 
and  not  susceptible  of  duplication." 

This  decision  follows  the  Kansai  cases, 
and  cites  In  re  Milllugton,  24  Kan.  214,-  and 
Cox  V.  State,  30  Kan.  202,  2  Pac.  1^  In 
each  of  which  cases  It  Is  held,  as  stated  In 
24  Kan.  214: 

"Whatever  provision  exists  for  judges  pro 
tem.  is  not  for  the  purpose  of  duplicating  or 
increasing  the  judicial  force,  but  to  preser^-e  a 
continuons,  though  single,  force.  They  act  tor 
and  in  the  absence,  aicknese.  or  disguali&cation 
of  the  elected  judge.   •  • 

An  examination  of  these  decisions  clearly 
discloses  that  under  the  Constitutional  and 
statutory  provisious  existing  no  provlduu 
for  two  or  more  judges  sitting  separately  In 
the  same  district  at  the  same  time  was  cou- 
tained  in  tbe  laws  then  under  consideration. 
Nor  did  tbe  court  In  any  of  those  cases  bare 
a  situation  of  this  character  In  mind  at  the 
time  the  opiulons  cited  were  written.  Tbe 
I  judges  of  the  various  districts  of  this  state 
lare  state  officers,  as  held  In  Maben  t.  Bos- 
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ser,  2i  OU.  688,  103  Pae.  674,  and  Grayson 
r.  PerrymaD,  supra. 

In  A.,  T.  &  8.  V.  B.  Co.  T.  Sobliffion,  28 
OkL  706,  119  Pac.  238,  Hon,  John  J.  Car- 
ney, one  of  tiie  Judges  of  the  TUrteenth  dis- 
trict, bad  been  assigned  to  hold  eonrt  In  Lin- 
coln county  by  the  Chief  Justice  under  the 
constitutional  provision  above  quoted.  The 
case  was  tried,  and  on  April  80,  1910,  de- 
fendant was  allowed  60  days  within  which 
to  make  and  serve  case-made,  plaintiff  to 
have  10  days  In  which  to  snggeat  amend- 
ments, and  case-made  to  be  settled  upon  5 
days'  notice  by  either  party  to  the  other. 
On  June  30,  1010,  Hon.  Roy  Hoffman,  the 
regular  Judge  of  the  Tenth  district,  made  an 
order  allowing  defendant  60  days'  additional 
time  witbin  which  to  make  and  serve  case- 
made,  10  days  to  plaintiff  to  surest  amrad- 
menta,  case-made  to  be  settled  upon  6  days* 
notice.  The  case-made  was  served  on  the 
27th  day  of  August,  1910,  and  on  Septonbcr 
3,  1010,  attorneys  for  plaintiff  therein  sug- 
gested amendments,  and  on  the  same  day 
notice  that  case-made  would  be  presented 
for  settlement  to  Judge  Carney  at  his  cham- 
bers dt  Oklahoma  City,  on  September  12, 
1910,  was  served,  at  which  time  and  place 
ease-made  was  settled  and  signed.  In  the 
opinion  it  is  said : 

"The  attorney  for  the  plaintiff  moved  to  dls- 
mias  this  T»>oceedinir  In  error  on  tfae  xrouods: 
First,  that  Judee  Carney  had  ceased  to  hold 
court  in  the  Tenth  district  court  judicial  dis- 
trict, under  the  original  appointment  by  the 
Chi^  Justice,  and  therefore  had  no  authority 
to  settle  the  case-made  outside  of  said  district; 
second,  that  the  time  allowed  the  defendant  in 
which  to  make  and  serve  case-made  havinx  ex- 
pired, tOKetber  with  the  time  to  suKgest  amend- 
ments, such  time  was  of  the  essence  of  his  ju- 
risdiction to  settle  and  siitn  the  same,  and  there- 
fore he  was  without  authority  after  the  expi- 
ration of  such  time  to  settle  and  sifcn  such 
case-made.  The  first  proposition  has  been  de- 
cided adversely  to  the  movant's  cooteutiun  in 
Orayson  v.  Ferryman,  25  Okl.  339.  lOG  Pac. 
054.  The  second  contention  haa  also  been  de- 
termined adversely  to  bim  in  the  following  Ok- 
lahoma cases :  Barnes  v.  Ijynch.  9  OkL  11.  58 
Pac.  895:  Bnmett  v.  Davis.  27  OU.  124.  Ill 
Pac.  191.* 

This  case,  with  the  authorities  dted,  we 
regard  as  squartiy  in  point  against  the  con- 
tention of  defendant  In  error,  as,  under  the 
facts  of  that  ease,  the  time  for  serving  case- 
made  expired  on  August  28,  while  the  case- 
made  was  In  fact  not  settled  until  Septem- 
ber 12,  1910,  which  was  after  the  time  fixed 
by  the  order  for  suggesting  amendmmts, 
and  the  case-made  In  that  case  was  held  to 
he  valid,  and  It  was  further  held  that,  upon 
the  facts  therein,  the  Judge  who  tried  the 
case  was  authorized  to  sign  and  settle  the 
same. 

The  case  of  Dobbs  v.  State,  S  Okl.  Gr. 
480,  114  Pac.  3G8,  IIB  Pac.  370,  decided  by 
the  Criminal  Court  of  Appeals  of  this  state, 
does  not  hold  to  the  contrary  view,  and, 
while  In  tbe  syllabus  and  in  the  opinion  on 
rehearing  that  court  refers  to  the  Judge  who 


was  Bsidgned  by  the  Chl^  Justice  to  try 
said  case  aa  a  "Judge  pro  tempore,"  yet  we 
think  this  Is  an  incorrect  application  of  the 
term  based  upon  the  case  of  Williams  et  al. 
v.  StrusB.  The  precise  question  decided  in 
that  ease  was  that  the  trial  judge,  who  had 
been  assigned  to  hold  court  outside  of  his 
district,  after  he  had  vacated  the  bencdi,  and 
after  an  order  allowing  an  extenedon  of  time 
made  by  him  had  expired,  was  without  pow- 
er to  grant  an  additional  extension  of  time 
to  make  and  serve  case-made;  whldi  hold- 
ing Is  In  harmony  wlUi  the  former  decisions 
of  this  court 

We  therefore  held  that,  where  the  Chief 
Justice,  by  reason  of  the  Illness  of  the  reg- 
ular Judge,  or  where  for  any  oth^  cause  the 
regular  Judge  is  unable  to  preside,  has  des- 
ignated another  district  Judge  to  hold  any 
term  of  court  In  said  district  in  lien  of  the 
Judge  elected  to  hold  court  in  said  district, 
or,  whenever  the  public  business  shall  re- 
quire it,  the  Chief  Justice  has  appelated  a 
district  judge  to  hold  court  in  another  dis- 
trict than  bis  own,  the  rule  contended  for 
as  applicable  to  Judges  pro  tempore  does  not 
govern  in  such  cases. 

The  motion  to  dismiss  is  therefore  over- 
ruled. All  the  Justices  concur,  except 
BROWN,  J.,  absent  and  not  participating. 


GLENN  et  aL  v.  PAYNE  rt  aL  (No.  4675.) 
(Supreme  Court  of  Oklahoma.    June  16,  1910.) 

(ByllabuB  6y  the  Court.) 

1.  Abatemekt  and  Revival  <S=>74,  7i>— Re- 
.  vivon  —  DiscEETioN  —  ExcLusivESESs  or 
Bemxdt. 

Where,  in  an  action  pending  in  the  district 
court  of  this  state  to  foreclose  a  mechanic's  lien, 
after  appearance  by  counsel  in  his  behalf,  the 
defendant,  title  owner  of  the  real  estate,  dies, 
leaving  a  widow  and  two  minor  children,  and 
after  the  lapse  of  more  than  one  year  from  the 
time  of  the  death  of  the  defendant,  and  also 
more  than  one  year  after  the  appointment  of 
an  administrator  for  his  estate,  the  plaintiff 
asks  leave,  and  is  permitted  by  the  court,  to  file 
on  amended  and  supplemental  [wtitioo  raaklt^ 
the  administrator  of  the  deceased  defendant's 
estate  and  also  his  widow  aod  minor  children 
parties  defendant,  and  setting  up  in  said  amend- 
ed and  supplemental  petition  the  appearance  of 
defendant  by  connaef  in  said  case  before  his 
death,  and  the  suggestion  of  death  by  said  coun- 
sel, and  that  plaintiff  had  no  knowledge  or  in- 
formation of  the  decease  of  defendant  until  sug- 
gested by  his  counsel  in  open  court,  which  was 
more  than  one  year  after  the  appointment  of  his 
administrator,  also  setting  up  a  full  record  of 
the  proceedings  of  said  cause,  in  which  no  lach- 
es appears  to  be  found  by  the  court,  and  there- 
after procures  summons  to  be  duly  and  legally 
served  upon  all  said  parties  defendant,  and  a 
guardian  ad  litem  appointed  for  said  minors, 
held,  that  said  cause  may,  in  the  sound  discre- 
tion of  the  trial  court,  be  revived  and  carried 
forward  to  final  judgment,  uuder  scotious  4238, 
4348,  Wilson's  Rev.  &  Ann.  SL  1903,  whidi  are 
sections  S572,  5GS4,  Comp.  hawa  1008,  and  in 
force  at  that  time;  and  held,  further,  that  arti- 
cle 19,  c.  60.  Wilson's  Rev,  &  Ann.  St.  190;t, 
limiting  the  time  within  which  revivor  of  ac- 
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tfons  conld  b*  made  to  "one  year  from  the  time 
"  it  conld  bave  been  first  made,  is  not  exdasive. 
[Ed.  Note.— For  other  cases,  see  Abatement 
and  Kevival.  Cent.  Dig.  §g  429-431,  433-440, 
442-444  ;  Dec.  Dig.  «=»74,  75.] 

2.  Appzlai,  AifD  Srsob  <S=>1008  —  RSVIBW  — 

Findings  of  Fact. 

Where  contention  arises  in  an  action  pend- 
ing in  the  trial  conrt  as  to  whether  an  attorney 
of  record  in  the  caae  was  authorized  to  bo  ap- 
pear by  the  party  for  whom  he  entered  appear- 
ance, and  testimony  is  beard  by  the  court  on 
that  issue,  and  decision  rendered  thereon,  tbis 
court  will  not  disturb  tbe  findings  and  mUoKB  of 
the  trial  court  therein. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error:  Cent.  Dig.  SS  39S5-3960,  39^969; 
Dee.  Dig.  «=s>1006.] 

Commisslbners'  Oplnloo,  Division  No.  4. 
Error  from  District  Court,  Comancbe  Coun- 
ty;  J.  T.  jdbBstm,  Jndge. 

Action  by  Charles  W.  Payne  and  others 
against  Mary  Kline  Glenn  and  i^ers.  Jndg- 
ment  for  plaintiffs,  and  defradants  bring  er- 
ror. Affirmed. 

Hatch  &  MIddlebrook,  of  Kansas  City,  Mo., 
and  Charles  C.  Black,  of  Lawton,  for  plain- 
tiffs lu  error.  Fain  &  Young,  of  Lawton,  for 
defendants  In  error. 

ROBBERTS,  0.  Tbis  Is  an  action  to  fore- 
close a  mecbanlc's  lien,  and  comes  bere  on 
appeal  from  the  district  court  of  Comancbe 
county.  It  appears  from  the  record  that  In 
1907  J.  S,  Glenn,  for  the  purpose  of  aiding 
his  brother,  D.  D.  Gloin,  one  of  the  defend- 
ants herein,  furnished  him  money  for  the 
purpose  of  buying  a  lot  In  the  city  of  Law- 
t<»i  and  building  a  house  thereon,  with  the 
understanding  and  agreement  that  the  title 
to  the  premises  shoald  be  and  remain  in  J. 
S.  Glenn,  but  to  be  used  and  occupied  by  D. 
D.  Glenn  so  long  as  be  might  live.  The 
brother,  D.  D.  Glenn,  accepted  the  money 
(fl,900),  bought  the  lot,  In  name  of  J.  S. 
Glenn,  and  entered  Into  a  contract  with  de- 
fendant J.  T.  Powell  to  erect  a  house  diere- 
on.  Powell  bought  the  material  o£  defend- 
ant In  error  Charles  W.  Payne,  and  evidently 
failed  to  pay  the  entire  UU,  leaving  a  bal- 
ance of  ¥461.32,  to  recover  which  this  action 
Is  brought  It  must  not  be  overlooked  that  the 
title  Is  now  and  always  has  been  in  the  name 
of  3.  S.  Glenn,  who  died  January  22,  1909. 
leaving  as  his  lieirs  his  widow,  Maiy  Kline 
Glenn,  and  ,two  minor  children,  James  Scott 
Glenn  and  Mary  Elizabeth  Glenn.  Tbe  court 
records  show,  and  It  Is  admitted,  that  the 
following  proceedings  were  had  in  the  trial 
court: 

"October  6, 1907.  PUlntlff  CJharles  W.  Payne, 
materialnmn,  filed  mechanic's  lien  for  balance 
due  on  account  for  material,  $4G1.32. 

•October  7,  l^)07.  NoUce  of  lien  *to  J.  S. 
Glenn,  owner  of  lot  18,  in  block  4,  Beal  addi- 
tion to  the  city  of  Lawton,  the  occupant  or  oc- 
cupants of  said  premises,  and  whom  it  may  con- 
cern.' [Served  'upon  D.  D.  Glenn,  tbe  occupant 
of  said  premises,  by  delivering  to  bim  a  true 
copy  of  the  notice.'] 
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"October  5,  1908.  Petition  filed  for  foreclosuw 
of  mechanic's  lien  for  material  furnished  under 
an  alleged  contract  with  J.  S.  Glenn,  owner, 
through  J.  T.  Powell,  contractor,  and  summons 
issued  against  J.  S.  Glenn  and  J.  T.  Powell. 
[  Summons  returned  'not  found*  as  to  J.  S. 
Glenn.  No  alias  summons  was  Issued,  and  no 
summons  nor  publication  notice  waa  ever  aervcd 
on  J.  S.  Glenn.] 

"January  22,  1909.  J.  S.  Glenn  died. 

"March  5,  1909.  U.  C.  Moore  filed  motion  to 
make  definite  and  certain,  signed  'IT.  C.  Moor*, 
Attorney  for  Defendants.'  [But  J.  8.  Glcna 
was  dead,  and  it  is  denied  that  Moore  was  ever 
authorized  to  appear  at  any  time  for  J.  S. 
Glenn.] 

"March,  1909.  Mary  Kline  Glenn  was  arv 

gointed  administratrix  with  will  annexed  of  J. 
.  Glenn  estate. 

"January  17,  1910.  Motion  to  make  definite 
and  certain  argued.  [U.  G.  Moore  appearing  os- 
tensibly for  the  defendants.] 

"November  17,  1910.  Motion  to  make  definite 
and  certain  overruled;  defendants  given  five 
days  to  plead. 

"December  21, 1910.  Defendant  Powell,  by  IT. 
O.  Moore,  attorney,  suggests  death  of  J.  S. 
Glenn.  [Lacking  eighteen  days  of  being  t^o 
years  after  death  of  J.  S.  Glenn  and  nearly  two 
years  after  administratrix  had  been  appointed.] 

"January  7,  Iftll.  NoHoe  by  plaintiff  of  appli- 
cation for  revivor  filed.  PTo  be  heard  Febru- 
ary 10, 1911,  one  year,  eleven  months,  and  eight- 
een days  after  death.] 

"January  10,  1911.  Notice  of  application 
served  on  D.  D.  and  Mrs.  D.  D.  Glenn. 

"January  10, 1911.  Motion  tor  revivor  filed  by 
plaintiff. 

"January  10,  1911.  Order  of  revivor  signed 
by  Judge  and  filed.  [lacking  twelve  days  of  be- 
ing two  years  after  death.] 

"January  13,  1911.  Notice  of  revivor  served 
on  Gleno  widow  and  children  filed.  [Two  years 
and  one  day  after  death.] 

"January  23,  1911.  Mary  Kline  Glenn,  widow 
and  administratrix  of  the  estate  of  J.  S.  Glcna, 
deceased,  made  a  special  appearance  and  moved 
the  court  to  set  aside  the  order  of  revivor  maile 
and  filed  January  10,  1911,  for  the  reasons:  (I) 
That  J.  S.  Glenn  died  January  22,  1909,  and 
Mar;  Kline  Glenn  was  appointed  administra- 
trix March,  1909.  (2)  No  summons  or  sprvice 
by  publicanon  was  ever  had  upon  J,  S.  Glenn, 
and  he  never  appeared  nor  authorized  any  per- 
son to  appear  for  him  in  the  action,  (3)  That 
no  summons  has  ever  been  served  upon  said 
Mary  Kline  Glenn,  and  she  has  not  appeared  to 
tbe  action^or  authorized  any  one  to  appear  for 
her.  (4)  That  she  has  not  consented,  and  does 
not  now  consent,  to  the  revivor.  (5)  That  no 
summons  has  ever  been  served  upon  any  of  the 
parties  mentioned  in  the  order  of  revivor  £8 
heirs,  devisees,  or  representatives  of  said  J.  i^^. 
Glenn,  deceased,  and  neither  of  them  has  ap- 
peared to  the  action,  nor  authorised  any  other 
person  to  appear  for  them.  (6)  That  neither  of 
the  persons  mentioned  in  the  order  of  revivor 
consents,  or  has  consented,  to  the  revivor.  (7) 
That  more  than  one  year  elapsed  between  the 
time  the  order  of  revivor  might  have  been  first 
made  and  the  time  the  application  was  made. 
(8)  That  no  application  for  said  order  was  made 
until  after  the  expiration  of  one  year  from  the 
time  the  order  might  have  be^  first  made.  (9) 
That  no  good  and  sufficient  notice  of  tbe  appli- 
cation for  such  order  was  served  upon  the  per- 
sons mentioned  in  the  said  order  as  heirs,  repre- 
sentatives, or  successors,  in  the  manner  and 
form  as  required  by  law. 

"March  10,  1911.  The  court  heard  and  con- 
sidered the  motion  of  Mary  Kline  Glenn,  ad- 
ministratrix, appearing  specially,  to  set  aside 
the  order  of  revivor  heretofore  entered  January 
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10,  1011,  and  made  findinsi  aod  <«d«r  as  fol- 
lows :  (1)  That  tiie  motion  for  revivor  vas  filed 
January  10,  1911.  (2)  That  notice  of  that  mo- 
tion was  served  on  the  widow,  Mary  Kline 
Glenn,  and  children  of  J.  S.  Olenn,  deceased,  on 
January  21,  1911.  (3)  That  defendnnt  J.  9. 
Glenn,  deceased,  died  Janaar;  22,  1900.  (4) 
That  Mary  Kline  Glenn  was  appointed  and 
gnalified  as  the  administratrix  in  March,  1909. 
(a)  That  no  summonB  in  said  action  was  served 
either  in  person  or  by  publication  upon  J.  S. 
Glenn  dnring  his  lifetime,  and  that  he  made  no 
appearance  to  said  action,  except  such  appear- 
ance or  appearances  as  are  shown  by  the  records 
of  this  court  in  this  cause  to  have  been  made 
by  U.  G.  Moore.  (6)  That  no  summons  has  been 
served  upon  Mary  Kline  Glenn,  or  cither  of  the 
other  persons  named  in  the  plaintiff's  motion  for 
revivor.  (7)  That  neither  of  them  have  appear- 
ed to  the  action,  except  specially  for  motion  to 
set  aside  the  order  of  revivor.  (8)  That  Mary 
Kiine  Glenn  has  not  at  any  time  consented,  and 
does  not  now  consent,  to  the  revival  of  this  ac- 
tion. (9)  That  neither  of  the  other  persons 
mentioned  in  die  motion  for  revivor  have  evpr 
consented  to  the  revivor.  (10)  That  no  guard- 
ian has  ever  been  appointed  for  the  minors,  and 
no  person  has  been  authorized  to  appear  or  Co 
consent  to  revivor  for  them.  (11)  That  death  of 
J.  S.  Glenn  was  suggested  by  U.  C.  Moore,  at- 
torney fordcEcndftnt  Powell,  December  21,  3910. 
(12>  That  plaintiff  Payne  and  his  connsel  deny 
knowiedge  of  Glenn's  death  previous  to  said  sug- 
gestion. (13)  That  Mary  Kline  Glenn,  adminis- 
tratrix, denies  that  Attorney  V.  C.  Moore  ever 
had  any  authority  to  represent  or  appear  in  this 
action  for  said  J.  S.  Glenn,  deceased,  and  de- 
nies that  she  has  ever  authorized  said  Moore  to 
make  any  appearance.  At  this  time  Mary  Kline 
Glenn  offered  evidence  to  prove  that  said  U.  C. 
Moore  was  never  authorized  to  appear  for  said 
J.  S.  Glenn,  or  his  heirs  or  representatives, 
which  offer  was  refused  by  the  court,  to  which 
ruling  and  refusal  said  Mary  Kline  Glenn,  ad- 
ministratrix, excepted.  (14)  That  said  order  re- 
viving this  action  was  made  without  the  con- 
sent of  said  reprcsMitatives  or  any  of  the  heirs 
of  J.  S.  Glenn,  deceased,  but  was  made  within 
one  year  from  the  time  it  could  have  been  first 
made." 

This  finding,  that  the  order  was  made 
within  one  year  from  the  time  it  could  have 
been  first  made,  was  afterwards  in  the  final 
judgment  reversed  by  the  court  in  the  fol- 
lowing language: 

"£1nd8  the  facts  as  heretofore  found  and  en- 
tend  In  the  journal  entry  of  March  10,  1911, 
with  the  exception  of  the  finding  in  the  said 
journal  entry  to  the  effect  that  the  order  re- 
viving this  action  was  made  within  one  year 
from  the  time  it  could  liave  been  first  made, 
which  special  finding  is  hereby  expressly  revers- 
ed, withdrawn,  and  expunged  from  the  record." 

Uixm  the  foregoing  record  and  findings  of 
fact  the  court  concluded  that  the  action  had 
been  legally  and  properly  revived,  and  there- 
ui>OD  overruled  the  motion  to  set  aside  the 
order  ot  revivor,  and  further  ordered  that 
the  action  stand  revived  in  name  of  D.  D. 
Glenn,  Mrs.  D.  D.  Glenn,  J.  S.  Glenn,  and 
Mary  Glenn,  Jr.,  children  of  J.  S.  Glenn,  de- 
ceased, and  Mary  Kline  Glenn,  administra- 
trix of  J.  a.  Glenn,  deceased,  to  all  of  wliich 
said  order  exoeptknui  were  duly  taken  and 
allowed. 

After  overruling  the  motion  to  set  aside  the 
order  of  revivor,  the  defendants  Glenn  moved 
to  dlBXQias  the  action,  for  the  reason  that  no 
service  of  summons,  nor  service  by  publlca- 
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tion,  was  had  upon  the  defmdant  J.  S.  Olenn 
within  60  days  from  the  date  of  filing  the 
I>etItton,  and  do  appearance  was  entered  In 
said  cause  by  said  J.  S.  Gleun,  nor  by  ftaj 
other  person  by  his  authority.  Said  moUon 
was  overruled,  and  exceptions  saved. 

Thereafter,  on  November  27,  1911,  the 
plaintUf  Payne,  upon  leave  of  the  court,  fil- 
ed an  amended  and  supplemental  petition, 
setting  up  his  claim  for  balance  due  for  ma- 
terial, and  also  the  matters  of  record  herein 
above  set  out,  tending  to  show  appearance  of 
J.  S.  Glenn  by  Attorney  U.  C.  Moore,  and  al- 
so reciting  the  records  and  rulings  ot  the 
court  on  the  matters  of  revivor  and  appoint- 
ment of  guardian  ad  litem  for  mioor  heirs, 
and  that  deceased  was  a  nonresident  of  the 
county,  and  plaintiff  had  no  knowledge  of  his 
death  until  it  was  suggested  in  open  court  by 
his  attorney,  U.  C.  Moore,  on  Decttnber  21, 
1910.  To  tills  amended  petition  defendants 
Glenn  filed  motion  to  strike,  because  of  lach- 
es in  filing  same.  The  motion  was  overruled 
by  the  court,  and  exceptions  allowed. 

Ptalntiff  by  leave  of  court  filed  amendment 
to  amended  and  supplemental  petitlod,  by  al- 
leging that  on  October  5,  190S,  J.  S.  Glenn 
could  not  be  found  in  Comanche  county,  and 
on  October  7th  an  affidavit  to  that  effect  was 
filed,  and  notice  of  mechanic's  lien  served  on 
occupant. 

Defendants  Glenn  filed  demurrer  to  said 
petition,  which  was  overruled,  and  exceptions 
saved.  Thereupon  the  defendants  Glenn, 
having  been  made  parties  defendant  by  the 
amended  and  supplemental  petition,  filed 
their  answer,  alleging: 

"That  court  has  no  jurisdiction  either  of  per- 
sons of  defendants  or  subject  of  the  action  ;  that 
no  legal  notice  in  writing  of  the  filing  of  me* 
ohanic's  lien  was  ever  served  upon  J.  S.  Glenn, 
owner,  or  upon  the  owner  of  the  land,  or  upon 
the  owner  of  the  improvements;  that  no  sum- 
mons, personally  or  by  publication,  was  ever 
served  upon  J.  S.  Glenn,  and  that  J.  H.  Glenn 
never  appeared,  nor  authorized  any  otiier  per- 
son to  appear  for  him,  and  particularly  not 
U.  C.  Moore;  that  no  contract  between  defend- 
ants Powell  and  J.  S,  Glenn,  deceased,  was  ever 
made  as  alleged  in  the  petition  ;  that  no  defend- 
ant, heir,  representative,  or  successor  has  ever 
consented  or  does  now  consent  to  the  revivor. 
No  legal  notice  was  ever  served  on  any  heir, 
representative,  successor,  or  defendant  of  the  ap- 
plication for  revivor,  and  no  order  of  revivor 
was  made  within  one  year  from  the  time  it  Could* 
have  be^  first  made. 

"That  the  action  was  filed  October  6, 190S. 

"That  J.  S.  Glenn  died  January  22,  1909. 

"That  Mary  Kline  Glenn  was  appointed  ad- 
ministratrix in  March,  1900. 

'^hat  death  of  Olenn  was  suggested  December 
21,  1910. 

*Tbe  amended  and  supplemental  petition  was 
filed  November  27, 1911. 
"More  than  Arse  yoars  from  eommeneement 

of  action. 

"More  than  two  years  after  the  death  of  J.  S. 
Gleun  and  appointment  of  his  adiainistratrix, 
and  almost  a  year  after  his  death  was  sug- 
gested in  the  case. 

"That  defendants  deny  all  allegations  of  plain- 
tiff, except  tiiat  Mary  Kline  Glenn  widow  and 
administratrix,  and  that  James  Scott  Glenn 
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aod  Kfar7  EHzabetli  Glena  are  mloor  children, 
of  J.  S.  Glenn,  deceased. 

"That  defeooantB  reassert  all  allegatioDB  con- 
tained in  motions  prerlously  filed  by  them  and 
demand  judgment  for  all  proper  relief." 

To  these  answers  plaintifT  filed  general  de- 
nials. Trial  was  had  to  the  court,  and  judg- 
ment and  decree  of  foreclosure  rendered  for 
the  amount  claimed. 

For  reversal  of  this  judgment  the  plaintiff 
in  error  relies  upon  two  assignments; 

I.  The  court  had  no  Jurisdiction  to  make 
the  order  of  revivor. 

II.  The  court  erred  In  overruling  the  mo- 
tion for  new  trial. 

(1)  In  support  of  the  first  assignment 
counsel  for  plaintiff  in  error  Insist  that  there 
was  no  mechanic's  Hen  against  the  property, 
and  therefore  no  foundation  for  the  cause 
of  action  against  Glenn. 

(2)  No  legal  notice  in  writing  of  the  filing 
of  a  mechanic's  lien  was  ever  served  on  J.  S. 
Glenn,  owner,  or  upon  the  owner  of  the  Im- 
provements, and  no  statement  was  served  ui>- 
on  the  occupant. 

As  to  these  two  contentions,  In  support  of 
the  first  assignment  of  error,  we  have  care- 
fully examined  the  records,  and,  while  there 
are  grounds  for  technical  objections  to  the 
manner  in  which  these  services  were  made. 
Including  the  sufllclency  of  the  notice  of  the 
filing  of  mechanic's  lien,  they  include  mixed 
questions  of  law  and  fact,  which  were  pre- 
sented to  the  trial  court,  passed  upon  by  him, 
and  we  are  not  Inclined  to  interfere  with  his 
findings  and  conclusions  In  those  matters. 

[2]  (3)  The  question  aa  to  the  appearance 
of  U,  O.  Moore  as  attorney  for  the  defendant 
upon  the  merits  of  the  case  depended  entire- 
ly upon  questious  of  fact,  upon  which  evi- 
dence was  Introduced  before  the  trial  court, 
and,  the  court  having  found  In  faror  of  the 
appearance,  this  court  will  not  disturb  that 
fludiug. 

[1]  This  brings  us  to  the  moat  difficult 
proposition  in  this  case;  that  Is,  that  the  ac- 
tion was  not  revived  In  the  manner  nor  with- 
in the  lime  fixed  by  the  statute.  We  gather 
from  the  brief  oC  plaintiffs  In  error  that  coun- 
sel contends  that  article  18,  c.  87,  Oomp.  L. 
OkL  1009,  which  was  In  force  during  all  of 
the  times  involved  herein,  included  the  only 
remedy  by  which  actions  could  be  revived, 
and  that  section  5967  of  that  article  fixes  a 
positive  limitation  of  the  time  within  which 
a  revivor  of  action  of  this  kind  can  be  made. 
This  section  Is  aa  follows; 

"An  order  to  revive  an  action  against  the  rep- 
resentatives or  succeseors  of  a  defendant  shiJI 
not  be  made  without  the  consent  of  such  repre- 
sentatives or  successors,  unless  in  one  year  aoux 
the  time  it  could  have  been  first  made." 

We  have  examined  the  former  decisions  of 
this  court  carefully,  and  are  compelled  to  say 
that  the  earlier  decisions  appear  to  us  to 
have  all  been  one  way  upon  that  proposition, 
and  fully  sustain  the  contentions  of  the  plain- 
tiff in  error.  Along  that  line  we  are  tempted 
here  to  quote  the  language  of  Justice  Garber 


in  a  deddtm*  of  Uie  Supreme  CovrC  of  tlie 
territory  in  Glazier  v.  Heneybuss,  19  Ofcl.  316, 

322,  9  Pac.  872,  874,  as  follows : 

"There  is  either  a  limitation,  or  there  Is  none. 
*  •  *  If  there  is,  in  the  language  of  the 
statute,  'the  order  of  revival  may  be  made  forth- 
with, but  shall  not  be  made  without  the  consent 
of  the  defendant  after  the  expiration  of  one  year 
from  the  time  the  order  might  have  been  first 
made.'  Without  a  revivor  an  action  abates  up- 
on the  death  of  the  party,  and  without  a  statute 
there  can  be  no  revival.  The  language  'shall  not 
be  made'  is  peremptorily  prohlbiUve.  It  impou- 
es  an  absolute  prohibition  upon  the  granting  of 
the  order  after  the  lapse  of  one  year  after  the 
time  when  it  'might  have  been  made.'  At  the 
expiration  of  that  time  the  right  ceases  to  ex- 
ist. «  •  •  The  limitation  of  revivor  is  arbi- 
trary, exacting,  requiring  diligence,  good  faith, 
prompt  action,  and  he  who  seeks  its  benefits 
must  be  able  to  show  that  he  has  complied  with 
all  its  terms." 

It  is  admitted  that  the  rule  above  laid 
down  was  sometimes  harsh;  but,  as  stated  by 
the  court,  that  is  a  mutter  with  which  the 
law-making  branch  of  the  government  must 
deal,  and  cannot  be  left  to  this  department  to 
enact  judicial  legislation.  There  are  also  a 
number  of  other  states  which  have  always 
held,  and  are  still  holding,  to  the  strict  con- 
struction of  the  statute  of  limitation  in  that 
particular,  and  it  is  the  general  rule,  where 
the  statute  prescribes  a  time  within  which 
applications  to  continue  or  revive  an  action 
shall  be  made,  a  failure  to  apply  for  revival 
within  the  time  prescribed,  is  fatal.  It  was 
so  held  in  the  following  cases  in  the  state  ot 
Kansas,  from  whence  our  statute  was  taken: 
Steinbach  v.  Murphy,  70  Kan.  487,  78  Paa 
823;  Beaves  v.  Long,  63  Kan.  700,  66  Pac. 
1030;  Berkley  v.  Tootle,  62  Kan.  701.  &i 
Pac  620;  N.  H.  Banking  Co.  v.  Ball,  57 
Kan.  812,  48  Pac.  137;  TeCtt  v.  Citizens'  Bank, 
36  Kan.  457,  13  Pac.  783,  and  a  number  of 
other  cases.  Taking  into  consideration  the 
number  of  authorities  which  support  the 
contentions  of  plaintiff  in  error,  we  are  not 
surprised  that  they  earnestly  contend  for 
that  proposition.  Notwithstanding  that  fact, 
the  stringent  rule  laid  down  and  still  main- 
tained in  many  of  the  states,  as  hereinbefore 
related,  has  been  modified  by  this  court,  to 
the  extent  that  the  strict  rule  and  remedy 
above  stated  Is  not  exclusive,  and  a  more 
generous  and  Just  rule  is  now  established  in 
this  .state,  leaving  it,  to  a  large  extent,  in  the 
discretion  of  the  trial  court  as  to  whether 
the  action  should  be  revived.  Of  course,  this 
discretion  must  be  exercised  In  a  sound  and 
reasonable  way,  and  be  governed  and  con- 
trolled by  the  facts  In  each  particular  case. 

The  new  rule  to  which  we  refer,  establish- 
ed In  this  state,  Is  laid  down  in  Boyes  et  al. 
v.  Masters  et  al.,  28  Okl.  409,  114  Pac  710, 
33  L.  R.  A.  (N.  S.)  5T6.  That  wag  a  case  in 
which  plaintiff  sought  to  foreclose  a  mort- 
gage. Pending  the  action,  the  defendant 
mortgagor  died,  leaving  surviving  him  a  wid- 
ow and  five  children,  three  of  whom  were 
minors,  all  of  whom  appear  by  attorney,  and 
after  guardian  ad  litem  bad  been  appointed 
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for  aald  minors,  s&td  widow  and  adult  betrs 
for  themselves,  and  said  minors  by  tbelr 
guardian,  answered,  and  after  Jiid£meDt  In 
tbelr  favor,  proceedings  In  error  therein 
were  commenced  by  plaintiff  In  the  Supreme 
Court  of  the  territory,  i)ending  which  said 
widow  died,  after  the  submission  and  before 
a  decision  of  said  cause  In  said  court;  and 
after  mandate  to  the  trial  court,  plaintiff,  by 
supplemental  petition  filed,  sought  to  bring 
In  the  executors  of  both  parties,  but  was  met 
with  a  motion  to  dismiss  the  cause  ou  the 
ground  of  failure  to  revive  against  the  minor 
heirs,  and  that  more  than  one  year  had  explr- 
ed  since  the  death  of  the  widow.  The  con- 
tention that  the  action  could  not  be  main- 
tained, for  the  reason  that  the  case  had  not 
been  properly  revived  within  one  year  from 
the  time  when  it  could  have  been  first  made, 
was  sustained  by  the  court,  and  upon  that 
ruling  the  case  was  brought  to  this  court, 
where  the  ruling  was  reversed.  In  passing 
upon  the  question  involved,  Chief  Justice 
Turner,  speaking  for  the  court,  held  that 
the  remedy  hereinabove  referred  to,  provided 
in  article  18,  chapter  87,  Snyder's  Statutes, 
which  Includes  section  6957,  limiting  the  time 
within  which  revivor  might  be  bad  to  "one 
year  from  the  time  It  could  have  been  first 
made,"  was  not  exclusive,  but  that  said 
cause  could  be  revived  or  carried  on  under 
sections  423S  and  434S  of  Wilson's  Rev.  Stat 
1903,  which  are  sections  6572  and  6684,  re- 
spectively, In  Snyder's  Rev.  ^tutea  1909. 

Said  sections  are  set  out  In  full  in  that 
decision,  much  of  which  we  repeat  herein,  for 
the  reason  that  it  Is  especially  instructive, 
and  clearly  lays  down  the  rule  to  be  here- 
after followed  in  this  state  in  that  regard. 
The  language  of  that  case  peculiarly  applica- 
ble is  as  follows: 

"After  service  by  publication,  •••  de- 
fendants' attorney  appeared  and  contended  to 
the  court  in  substance  •  •  •  that  •  •  • 
at  the  time  of  the  revivor  against  the  heirs  of 
•  •  •  deceased  three  of  said  heirs  were  mi- 
nors ;  that  no  service  of  a  motion  to  revive  said 
action  bad  ever  been  served  on  them,  by  reason 
of  which  said  pretended  order  of  revivor  against 
them  was  void  \  that  after  the  death  of  *  *  * 
deceased  said  proceeding  in  the  Supreme  Court 
of  the  territory'  of  Oklahoma  was  not  thereafter 
revived  in  said  court;  that  all  snlwiequeat  pro- 
ceedings in  said  court  were  void;  that  at  the 
time  of  the  revivor  of  the  cause  In  the  district 
court  against  the  heirs  of  deceased  more  than 
one  year  had  elapsed  from  the  time  of  her  death, 
and  for  that,  and  the  further  reason  that  said 
order  of  revivor  was  entered  without  the  consent 
of  the  defendants  in  said  action,  the  same  was 
void— and  moved  to  dismiss  the  cause  at  plain- 
tiffs' costs.'* 

After  disposing  of  other  matters  In  the 
case,  the  court  proceeded  to  pass  upon  the 
motion  to  dismiss  in  the  followiug  language: 

"Assuming,  out  of  an  abnndance  of  cautinn, 
as  plaintiffs  counsel  has  done,  that  upon  the 
•m^estion  of  the  death  the  suit  waa  not  properly 
revivL-d  in  the  district  court  against  bis  minor 
heirs  by  consent  and  the  order  of  court  thereup- 
on cntrrcil,  and  further  assuming  with  coiiQK'il 
for  hotli  sides  that  said  heirs  and  the  executors 
of  the  last  will  of"  the  deceased  and  fait  widow, 
"ore  necessair  parties  to  the  aetioo  of  Xweclo- 


sore  set  forth  In  the  original  petition^  the  only 
guesticND  passed  on  by  the  trial  court,  and  which 
is  for  us  to  determine,  is  whether  the  summary 
method  of  revivor  of  actions  prescribed  by  arti- 
cle 19  of  chapter  66  of  Wilson's  Revised  and 
Annotated  Statutes  of  Oklahoma  is  exclusive, 
and,  if  not,  whether  under  sections  4238  and 
4348  of  said  statutes  the  court  should  have  per- 
mitted by  tbis  proceeding  a  revivor  of  this  nc- 
tioo  against  said  heirs  and  the  executors  of  said 
Wickard  and  Dora  &L,  his  wife. 

"Section  4238  of  Wilson's  Revised  and  An< 
uotated  Statutes  of  Oklahoma  provides :  'An  ac- 
tion does  not  abate  by  the  death  or  other  disa- 
bility of  a  party,  or  by  the  transfer  of  any  inter- 
est therein  during  Its  pendency,  if  the  cause  of 
action  survive  or  continue.  In  case  of  the  death 
or  other  disability  of  a  party,  the  court  may  al- 
low the  action  to  continue  by  or  against  his  rep- 
resentatives or  successors  in  interest-  In  cn^e 
of  any  other  transfer  of  Interest,  the  action  m.iy 
be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  actiuii.' 

"Article  19,  c.  66,  provides,  in  substance,  for 
the  revivor  of  the  action,  when  it  survives,  by  a 
conditional  order  of  court  to  be  made  in  term 
or  by  a  judge  ff  In  vacation.  It  provides  a  meth- 
od of  service  of  the  order  and,  if  sullicieiit  cause 
is  not  shown  against  the  revivor,  the  action 
stands  revived.  It  further  provides,  in  sub- 
stance, that  the  order  cannot  be  made  except 
by  consent  within  one  year  from  the  time  it 
could  have  been  first  made.  The  right  to  revive 
under  this  artide  does  not  depend  ou  the  discre- 
tion of  the  court  or  judge  malting  the  order,  but 
under  the  conditions  and  within  the  time  there- 
in limited  is  a  matter  of  right  Kilgore  v.  Yai^ 
neU  et  al.,  24  Okl.  525,  103  Pac  ti98. 

"Section  434S  reads:  'Kither  party  may  be  al- 
lowed, on  notice,  and  on  such  terms  as  to  cost  as 
the  court  may  prescribe,  to  file  a  supplemt-utal 
petition,  answer,  or  reply,  alleging  facts  materi- 
al to  the  case,  occurring  after  the  former  peti- 
tion, answer,  or  reply.' 

"Construing  similar  statutes,  the  following 
caee:i  hold  that  the  method  providid  in  article 
lU  of  chapter  66,  supra,  is  not  exclusive  of  the 
right  of  the  court  to  permit  it  to  be  prosecuted 
against  the  reprcst;iit]itive8  of  a  defendant,  as 
provided  in  section  4238,  supra,  and  to  revive  it 
by  supplemental  iKtition,  as  provided  for  in  the 
last  section  of  the  statute  cited:  Carter  v.  Jen- 
nmgs,  24  Ohio  St  182;  Black  v.  Hill,  29  Ohio 
Sl  87;  Fox  v.  Abbott,  12  Neb.  333,  11  N.  W. 
303;  Rakes  v.  Brown,  34  Nub.  304,  51  \,  W. 
848;  Hunter  v.  I^ahy,  18  Neb.  81,  24  N.  W. 
680;  Missouri  Pacific  B,  Co.  t.  Fox,  06  Ncb^ 
746,  77  N.  W.  130. 

"The  leading  case  on  the  subject  seems  to  be 
Carter  v.  Jennings,  24  Ohio  SL  1S2.  That  wjia 
a  suit  for  the  cauceUation  of  a  note  and  mort- 
gage. Subsequent  to  the  filing  of  the  report  of 
the  referee  the  defendant  died  and  letters  Of 
administration  were  granted  on  his  estate.  Aft- 
er more  than  one  year  bad  expired  from  the  date 
of  his  dcathj  plaintiff  applied  for  an  order  to  re- 
vive the  actum  against  his  administrators.  The 
order  was  granted,  as  also  was  leave  to  plain- 
titi  to  file  a  supplemental  petition  to  revive  the 
action  against  said  administrators.  Amuug  tlie 
defenses  pleaded  was  that  there  was  no  motion 
for  a  conditional  order  of  revivor  within  one 
year  from  the  time  the  suit  could  have  been  first 
revived,  and  that  there  was  no  revivor  of  the 
same,  cither  actual  or  conditional,  within  one 
year  after  the  appointment  of  said  administra- 
tors, and  that  said  administrators  did  not  con- 
sent to  revive  the  action.  On  the  hearing  the 
district  court  found  the  facts  as  stated,  and  that 
neither  plaintift  nor  his  attorneys  had  knowledge 
of  the  appointment  of  the  administrator  niittl 
about  the  time  application  was  first  made  to  x»> 
vive. 

"The  case  went  to  the  Supreme  Court  on  a 
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qaestion  reserved,  fnierc  flw  court,  speaking  to  | 
title  13,  c.  1,  of  the  Oode  (2  Swan  ft  C.  Rev.  St.), 
substantially  the  same  as  onr  article  19,  c  66,  j 
eupra,  Boid:  "That  chapter  of  the  Code  provides 
for  reviving  the  action,  where  the  right  of  ac- 
tion BurviTf^,  by  a  conditional  order  of  the 
court,  if  made  in  term,  or  by  a  judge,  if  in  vaca- 
tion. The  order  is  to  be  served  in  the  mode  pre- 
scribed, and,  it  sufficient  cause  be  not  shown 
nsainst  the  revivor,  the  action  stnnds  revived. 
The  order  cannot  be  made,  except  by  consent,  on- 
Icse  within  one  year  from  tlie  time  it  coold  have 
been  first  made.  When,  under  the  provisions 
contained  in  the  chapter,  an  action  stands  re- 
vived, the  trial  is  not  to  be  postponed  by  reosori 
of  the  revivor,  if  the  action  would  have  stood  for 
trial  in  case  no  revivor  had  become  necessary.* 

"Speaking  to  a  section  of  the  Code  almost 
identical  with  our  section  4238,  supra,  the  court 
said:  Title  3  of  the  Code  treats  of  the  general 
rules  in  regard  to  parties,  and  of  the  authority 
of  the  court  to  allow  a  change  of  parties,  and 
to  require  others  to  be  brought  in,  when  neces- 
sary to  a  deter minntion  of  tiie  controversy.  Un- 
der this  title,  section  39  provides,  among  other 
things,  that  an  action  docs  not  abate  by  the 
death  of  a  party  during  its  pendency,  if  the 
cause  of  action  survive  or  continue ;  "that  in 
cilse  of  the  death  •  •  •  of  a  party  the  court 
may  allow  the  action  to  continue  by  or  against 
his  representative  or  successor  in  interest** 
While  we  have  not  found  the  question  free  from 
difficulty,  we  have  arrived  at  the  conclusion  that 
a  fair  consideration  of  the  Code  warrants  us 
in  laying  down  the  following  propositions  as  ap- 
plicable to  the  case:  (1)  The  right  to  revive  an 
action,  under  title  13,  c.  1,  of  the  Code,  is  not 
dependent  on  the  discretion  of  the  court  or  of 
the  judge  making  the  order,  but,  under  the  con- 
ditions and  within  the  time  therein  limited,  is  a 
matter  of  right  &)  ^'he  chapter  of  the  Code 
above  referred  to  provides  a  summary  remedy 
for  reviving  an  action,  but  the  remedy  thus  pro- 
vided is  not  exclusive.  The  court  has  power,  un- 
der section  39  of  the  Code,  in  the  exercise  of  a 
sound  discretion,  to  allow  the  action  to  be  prose- 
cuted by  or  against  the  representatives  or  suc- 
cessors in  interrat  of  a  deceased  party.  For  this 
purpose  supplemental  pleadings  may  be  allowed 
and  process  served  as  in  the  commencement  of 
an  action.  (3)  The  court,  in  the  eierdse  of  this 
discretion,  is  governed  by  the  equitable  principle 
which  requires  reasonable  diligence  and  go<>d 
faith  on  the  part  of  those  invoking  its  action ; 
and  where  the  time  had  elapsed  within  which 
an  action  can  be  revived  by  a  conditional  order, 
as  provided  for  in  title  13,  c.  1,  of  the  Code,  the 
application  for  leave  to  continue  the  suit  by  sup- 
plemental pleading  may  be  granted  or  refused, 
according  to  the  nature  and  circumstances  of  the 
case.  •  •  ♦  Ou  the  supplemental  petition, 
the  action  is  ordered  to  be  revived  aguiust  the 
administrators  of  Jenuings.  Aa  to  all  other  mat- 
ters the  cause  is  remanded  to  the  district  court 
for  further  proceeding.' 

"Although  the  court  did  not  speak  of  it,  section 
142,  c.  7,  tit.  7,  identical  with  our  section  434S, 
supra,  was  in  force  in  that  jurisdiction  at  that 
time.  To  the  same  effect  Is  the  holding  of  the 
Supreme  Court  of  Nrbraska  construing  similar 
statutes.  Maxwell's  Pleading  and  Practice  (uth 
Ed.)  713,  says:  'The  summary  mode  of  reviving 
actions  provided  by  the  Code  is  not  exclusive. 
The  court  has  power  under  section  45  of  the 
Code  to  allow  the  action  to  be  prosecuted  by  or 
agaiuRt  the  representatives  or  successors  in  in- 
terest of  a  deceased  party.  For  this  purpose 
supplemental  pleadiugs  may  he  allowed  and  pro- 
cess served  as  in  the  commencement  of  an  ac- 
tion'— citing  Carter  v.  Jennings,  24  Ohio  St 
182:  Fox  V.  Abbott,  12  Neb,  328,  U  N.  W.  803. 

"Section  45  of  the  Code  referred  to  is  substan- 
tially the  same  as  our  Code.  Section  4238,  su- 
pra, and  article  19,  c.  G<>,  supra,  arc  substan- 
tially tiie  same,  if  not  identical,  with  title  13  of 
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I  their  Code  of  Olvll  ProceAnc  (Comp.  8L  Neb. 

1888).  Construing  said  statutory  provisims.  the 
I  court,  in  Fox  v.  Abbott  et  al,  12  Neb.  328.  11 
N.  W.  303,  said:  "Rtle  15  of  the  Code  provides 
a  snmmary  remedy  for  reviving  actions  by  a 
conditional  order  of  the  court,  if  made  in  term 
time,  or  by  a  judge  if  in  vacation.  *  •  *  Tbe 
court  nndoubtedly  has  power  under  section  45  of 
the  Code  to  allow  the  action  to  be  prosecuted  by 
or  against  the  representatives  of  a  deceased  par- 
ty, in  which  case  supplemental  pleadings  may  ba 
filed  and  summons  served  as  in  the  commen ce- 
ment of  au  action.  And  this  is  the  practice  in 
Ohio  under  a  similar  statute.  Carter  v.  Jen- 
nings, 24  Ohio  St  182.'  To  the  same  effect,  see 
Stephens,  Adm'r,  v.  Sfagor  anil  Aonthcr.  25  Wis. 
533  :  also  Tarbo>  v.  French,  27  Wis.  651. 

"We  are  therefore  of  opinion  that  article  19 
of  chapter  66  is  not  a  method  of  revivor  exclu- 
sive of  all  others;  that  as  in  equity  a  suit  be- 
comes in  one  way  defective  by  the  death  of  * 
party,  so  this  cause  became  defective  on  tbe 
death  of  Wickard  and  later  upon  the  death  of 
his  wife,  but  did  not  abate  by  reason  of  section 
4233,  supra ;  that  not  abating  after  the  remedy 
afforded  by  said  article  was  not  available  by 
reason  of  lapse  of  time,  it  could  only  be  revived 
by  pursuing  the  procedure  afforded  by  8ectit>n 
4348,  supra,  prescribing  a  remedy  concurrt-nt 
with  that  prescribed  by  said  article  and  anal- 
ogous to  that  afforded  under  the  old  chancery 
system,  which  was  that  on  the  death  of  a  party, 
the  action  not  abating,  the  same  could  be  reviv- 
ed only  by  a  hill  of  revivor,  a  bill  of  revivor  and 
supplement,  and  by  an  original  bill  in  the  nature 
of  a  bill  of  revivor.  Mite.  Eq.  PI  staL  pages 
57  and  61. 

"To  make  a  supplemental  petition  the  proper 
procedure  to  secure  the  relief  theretofore  obtain- 
able under  those  old  forms,  section  4348,  supra, 
was  enacted.  Concerning  said  action  tbe  court, 
in  Kimble  v.  Seal,  92  Ind.  276,  said:  'This  sec- 
tion of  the  statute  is  in  the  spirit  of  the  code 
practice  abolishing  the  distinctions  in  pleading 
and  practice  between  actions  at  law  and  suits  ia 
equity,  and  combines  the  provisions  of  the  old 
chancery  supplemental  bill  with  tbe  andent  plea 
of  puis  darrein  continuance.  Facts  existing  at 
the  time  of  filing  a  pleading  may  be  made  a  part 
thereof  by  way  of  amendment  If  they  have  oc- 
curred since  the  filing  of  the  pleading,  they  can 
only  be  made  a  part  thereof  by  a  supplemental 
pleading.  Bicknell,  Pr.  pp.  108,  109.  See  au- 
thorities therein  cited.' 

"We  are  also  «f  opimiMi,  the  object  of  tbe  orig^ 
inal  petitiw  beinc  to  iaaevAott  m  mortage  on 
realty,  executed  by  Wickard  to  secure  an  alleged 
indebtedness  due  to  the  plaintiff  Boyea,  that  up- 
on his  death  and  the  death  of  his  wife  plaintUI 
had  the  right  and  should  be  permitted  to  pursue 
his  remedy  against  their  l^al  zepresentaUves, 
and  to  that  end  sbonld  have  been  permitted,  no 
question  of  Inches  raised,  as  here,  to  bring  them 
in  by  supplemental  petition.  The  court  erred  in 
refusing  him  permission  so  to  do.  We  liave  not 
been  favored  with  a.  lirief  for  defendant  in  error. 

"For  the  reason  stated,  the  judgment  la  re- 
versed and  renmnded,  with  directions  to  proceed 
in  accordance  with  this  opinion." 

From  the  foregoing  It  is  apparrat  that 
there  are  two  ways  In  whirfi  actions  may  be 
revived  In  this  state.  Counsel  for  plaintiffs 
in  error  contend  that  the  summary  mamier  of 
revivor  Is  exclusive,  at  least,  so  far  as  it  re- 
lates to  such  cases  as  tbe  one  at  bar;  but  It 
appears  from  the  course  taken  by  defendants 
in  error  by  filing  the  amended  and  sui^le- 
mental  petition,  setting  out  the  record  facta, 
and  pleading  generally  such  matters  as  would 
bring  them  within  tbe  rule  laid  down  in 
Boyes  v.  Masters,  supra,  they  have  brought 
themselves  clearly  within  tlist  lonedy. 
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Counsel  for  plaintiffs  In  error  further  In- 
sist tbat  the  case  of  Boyes  t.  Masters,  supra, 
Is  Inapplicable  In  the  Instant  case,  because 
the  court  In  that  case  holds  that  heirs  and 
representatives  can  be  brought  In  by  8UH>le- 
mental  petition,  only  when  there  is  no  gue»~ 
tion  of  laches  raised.  We  do  not  so  nntler- 
stand  that  case.  To  our  minds,  the  principal 
matter  contended  for,  and  which  was  fully  laid 
down  In  the  opinion  of  the  court,  is  that 
there  are  tito  remedies  by  ichich  such  cases 
may  he  revived.  We  recognize  the  fact  that 
reasonable  diligence  and  good  faith  Is  re- 
quired of  the  party  Invoking  the  remedy  rest- 
ing In  the  sound  discretion  of  the  court,  but 
that  depends  upon  the  testlnKwy,  and  must 
necessarily  be  settled  by  the  trial  court  It 
•eems  to  have  been  so  settled  In  the  case  at 
bar,  and  this  court  Is  not  Inclined  to  Inter- 
fere with  the  findings  of  the  lower  court  In 
that  pardcnlar. 

It  may  not  be  out  of  place  here  to  call  at- 
tention to  the  fact  that  the  committee  on  re- 
vision of  Oklahoma  statutes  recognized  the 
conflict  of  authorities  on  the  subject  In  hand, 
and  possibly  in  pursmnce  of  the  above  case, 
the  opinion  In  which  was  filed  in  this  court 
on  the  2l8t  day  of  March.  1911,  amended  sec- 
tion 5293,  Hot.  St  OkL  1910  Ann.,  by  adding 
thereto  the  following:  "Except  as  otherwise 
provided  by  law"— and  In  the  next  section 
another  provision  seems  to  have  been  includ- 
ed in  our  statutes  which. is  as  follows: 

"Provided  that  where  the  death  of  a  party  Is 
not  known  or  for  other  unavoidable  reasons,  Um 
court  ma;  permit  the  revivor  within  a  reason- 
able time  thereafter." 

Id  a  note  to  this  latter  proviaioa  ttw  com- 
mittee say: 

"Proviso  added  to  cover  casM  which  have  been 
construed  under  this  section  by  the  courts  of 
states  having  a  similar  statnte.*^ 

We  make  tbeae  suggestions  as  simply  In- 
dicating the  condltionB  at  the  statutes  in 
force  »t  tills  time,  and  for  the  further  pur* 
pose  of  showing  what  the  practice  must  ne(^ 
essarlly  he  in  the  future. 

This  brings  US  to  Oie  second  E3)eclflcatl(Hi 
of  oTor: 

*^hat  the  court  erred  in  overruling  the  mo> 
ti<xi  for  new  trial." 

We  have  examined  the  record  carefully, 
and  have  not  been  able  to  find  that  prejudi- 
cial error  was  committed  by  the  court  during 
the  trial.  Counsel  for  plalutlifs  in  error 
have  filed  a  very  able  brief.  Their  points 
bare  beei  clearly  and  distinctly  defined,  and 
have  been  well  argued ;  but  we  cannot  agree 
with  them  upon  their  contentltma  and  apfdi- 
catloa  of  the  law. 

Upon  a  full  InreatigatifA  of  the  entire 
record  we  are  clearly  of  ot^nirai  Uiat  no  prej- 
udicial error  has  been  committed,  and  that 
full  and  cocvlete  Justice  hns  been  done,  and 
therefore  the  case  should  be  affirmed. 

FBBOURIAH.  Adopted  In  wilole . 


KOBE  et  al.  v.  FULLERTON-STUAKT 
LUMBER  CO.    (No.  6039.) 
(Supreme  Court  of  Oklahoma.   June  15,  1916.) 

(BnUoius  by  the  CourtJ 

1.  Apfbal  and  Ebbob  @=32S1— Fbesentzho 
Questions  in  Loweb  Coubt— Motion  fob 
ISew  Trial. 

The  tiling  and  determining  of  a  motion  for 
a  new  trial  of  a  contested  quoBtion  of  fact  pot 
arising  upon  the  pleadings,  but  upon  a  motion, 
is  unneccssnry  to  authorize  this  court  to  review 
the  order  made  upon  Buch  hearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1650-1661,  8024,  3281; 
Dec.  Dig.  «s»2Sl.] 

2.  Appeal  and  Ebbob  ^>&67— Cabe-Madb— 

Time  fob  Settle  stEN'T. 

Where  a  motion  for  new  trial  is  nnnecea- 
sary  to  secure  a  review  in  this  court  of  matter 
complainwi  of  by  plaintiff  in  err<»r,  an  order 
of  the  trial  court,  made  after  IB  days  from  the 
time  the  order  sought  to  be  reviewcct  is  entered, 
but  within  15  days  after  the  motion  for  a  new 
trial,  timely  filed,  had  been  overruled,  is  invalid 
for  the  purpose  of  extending  the  time  for  set- 
tlement of  tiie  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krrnr.  Cent  Dig.  8S  2915-2S22;  D«c.  Dig. 
«=>5(J7.] 

Error  from  District  Court,  Ohmulgee 
County ;  Wade  S.  Stanfleld,  Judge. 

Action  by  the  Pullerton-Stuart  Lumber 
Company,  a  corporation,  against  T.  L.  nobe 
and  others.  Judgment  for  the  plaintiff,  and 
defendants  Kobe  and  wife  bring  error.  Writ 
of  error  dismissed. 

James  M.  Hayes,  of  CMcmulgee,  for  plain- 
tlffs  in  error.  Cochran  &  EUisonf  of  Okmul- 
gee^ for  defradant  in  error. 

PER  CURIAIiI.  On  July  8,  1911,  the  Ful- 
lerton-Stuart  lAimher  Company,  in  the  dis- 
trict court  of  Okmulgee  count}-,  commenced 
this  action  against  June  J.  Gurry  and  J.  H. 
Craig,  partners,  on  an  open  account  for 
lumber  and  material,  and  against  Ellen  Robe 
and  her  husband,  T.  L.  Robe,  to  have  a  lien 
declared  upon  certain  real  estate  owned  by 
them,  upon  which  this  building  material  had 
been  used.  After  demuiTer  confessed  to  his 
petition,  plaintiff  amended  the  same,  whei'e- 
upon  defendant,  after  securing  time  to  an- 
swer, defaulted,  and  the  cause  went  to  trial 
ex' parte.  Thereupon  the  court  made  findings 
of  fact  and  rendered  and  entered  personal 
Judgment  against  defendants  Curry  and 
Craig  for  a  sum  certain  In  favor  of  plaintiff 
and  declared  a  lien  upon  the  land  and  order- 
ed It  sold  to  satisfy  the  debt  While  proceed- 
ings were  pending  for  the  sale  of  the  prox)- 
erty,  defendants  moved  the  court  on  Novem- 
ber 17,  1913,  to  set  aside  and  vacate  said 
Judgment  for  the  reason  that  they  were  not 
notified  of  the  filing  of  the  amended  peti- 
tion. After  various  affidavits  were  filed  pro 
and  con  on  the  proposition  of  whether  or 
not  they  were,  on  March  17,  1914,  the  court 
overruled  the  motion,  whereupon,  that  same 
day,  deffflidanta  filed  their  motion  for  new 
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trial,  the  object  of  which  was  to  have  the 
court  review  Its  ruling  on  the  motion  to  va- 
cate; and  when  the  same  was  overruled, 
which  it  was  on  May  4,  1914,  defendants 
were  ^ren  45  days  to  make  and  serve  a 
case-made  for  appeal  to  this  court,  which  was 
later  extended  30  days. 

Motion  Is  now  made  to  dismiss  this  appeal 
for  the  reason  that  the  case-made  was  not 
served  within  the  time  allowed  by  statute. 
Defendant  In  error  contends  that  the  time  in 
which  to  make  and  serve  case- made  began  to 
run  from  the  overruling  of  the  motion  to 
set  aside  the  jadgment,  and,  as  tiie  motion 
for  new  trial  was  unnecessary,  It  did  not  op- 
erate to  extend  the  time  to  make  and  serve 
the  case-made.  This  contention  Is  correct 
PoweU  V.  Nichols  et  al.,  20  OkL  734, 110  Pac 
762,  29  L.  R.  A.  (N.  S.)  886;  Bond  v.  Cook, 
28  OkL  446,  114  Pac.  728;  Williamson  v. 
Adams,  31  Okl.  503,  122  Pac.  499;  Cowart  v. 
Parker- Washington  Co.,  40  Okl.  W,  136  Pac. 
103.  By  section  5244,  Bev.  Laws  1910,  a  par- 
ty desiring  to  appeal  has  10  days  after  the 
Judgment  or  order  is  rendered  to  serve  copy 
of  case-made  upon  the  opposing  party  or  his 
attorney. 

As  this  case  was  not  served  within  the 
statutory  period  or  within  any  extension  of 
time  made  within  such  statutory  period,  and 
as  the  errors  complained  of  cannot  be  review- 
ed on  a  transcript  of  the  record,  the  appeal 
la  dismissed. 


BALL  T.  FREEMAN.    (No.  4702.) 
(Supreme  Court  of  Oklahoma.   June  22,  1915.) 

(BuUabut  by  the  Court.) 
1- Appeal  ano  Ebsob  «=>504— Casb-Madb^ 
Time  fob  Making  and  Sebvino— Exten- 
sion—Constbuction  OF  Ordeb. 

Final  judgment  was  rendered  in  this  case 
on  the  8th  day  of  July,  1912,  and  defendant  al- 
lowed 60  days  from  that  date  to  make  and  serve 
a  case-made  for  appeal  to  the  Supreme  Court 
bixty  days,  as  used  in  this  sense,  does  not  mean 
2  ^lender  months,  but  simply  60  days.  Ac- 
cprdmg  to  the  establiahed  rule  of  estimating 
tmie  by  excluding  the  first  day  and  including  the 
last,  the  60  days  would  expire  on  the  6th  day  of 
beptember.  On  the  5th  day  of  September,  the 
court  entered  an  order  extending  the  time  "30 
days  from  the  8th  day  of  September,  1912." 
/feW  that,  on  the  0th  day  of  September,  the  time 
had  not  expired,  and  the  court  had  jurisdiction 
to  extend  the  time,  and  that  it  was  his  iatention 
to  so  do;  and,  held,  further,  that  it  is  the  duty 
^  this  court  to  so  construe  the  language  as  to 
give  effect  to  the  Intention  of  the  uourt  in  ex- 
tending the  time,  and  thereby  the  plaintiff  in 
error  the  benefit  of  the  extension;  and  in  so 
doing  it  wiil  be  held  in  this  case  that  the  court 
extended  the  time  to  make  and  serve  a  case- 
made  32  days  from  the  6th  day  of  September, 
whifh  would  be  synonymous  with  80  days  from 
the  8tb  day  of  September. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  2501-2506,  255o-2559- 
Dec.  Dig.  ®=s564.] 

2.  Appeal  and  Ebbob  «=»901  —  Bubden  of 
Showing  Ebrob. 

In  the  appellate  court  the  presumption  pre- 
vails that  the  trial  court  had  good  and  sufficient 


reasons  for  Its  rulings,  and  that  they  were  not 
erroneous;  and,  to  overcome  this  presumptioa. 
it  is  incumbent  on  the  plaintiff  in  error  to  point 
out  the  particulars  wherein  the  lower  coart  com- 
mitted prejudicial  error;  and,  liF  that  Is  not 
done,  it  is  the  duty  of  the  appellate  court  to 
affirm  the  case. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  1771,  3670;  Dec.  Ug. 
901.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Atoka  Couuty; 
Baxter  Taylor,  Judge. 

Action  by  J.  Mllford  Freeman  agaiast 
Thomas  J.  Ball.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

J.  M.  Humphreys  and  J.  O.  Ralls,  both  of 
Atoka,  for  plaintiff  in  error.  Llaebangh 
Bros.  St  Flnson,  of  Atiricft,  for  dtfendant  la 

^or. 

BOBBEBTS,  O:  This  case  oomea  front 
the  county  court  of  Atoka  ooonty.  Action 
to  racover  on  contract  for  drilling  a  welL 
Judgment  for  plaintlfl  bdow.  Defendant 
brings  error^ 

Our  attention  Is  first  directed  to  a  motion 
1^  defendant  in  error  to  AtMtn^^ff  the  lutpeal 
for  the  following  reasons: 

(a)  Judgment  was  rendered  herein  on  the  14th 
day  of  October,  1911,  motion  for  new  trial  wu 
overruled  on  the  Stb  day  of  July,  1912.  and  the 
court,  on  the  8th  day  of  July,  1912,  entered 
its  oraer  allowing  plaintiff  in  error  60  days  from 
the  8th  day  of  July  to  prepare  and  serve  case- 
made.  On  the  6th  day  of  September,  1912,  the 
court  entered  an  order,  which,  upon  examins' 
tion,  appears  to  be  an  extension  of  30  days 
'■from  the  8th  day  of  September,  1912."  The 
extension  of  time  was  therefore  taken  from  the 
8th  day  of  September  (a  date  at  which  time  the 
court  bad  no  right  to  act);  that  bein^  more 
than  00  days  from  the  date  of  the  original  or- 
der granting  additional  time  to  prepare  and 
serve  case-made. 

(b)  The  defendant  in  error  further  moves  the 
court  to  dismiss  the  appeal  of  plaintiff  in  error 
for  the  reason  that,  contrary  to  the  rules  of 
this  court,  plsiutilf  in  error  has  not  made  any 
statement  of  the  case,  except  to  state  the  plead- 
ings and  the  result  of  the  trial. 

(c)  For  the  further  reason  that  although  the 
amount  in  controversy  is  small,  and  the  assign- 
ments of  error  numerous,  yet  the  api)ellant  has 
not  seen  fit  to  cite  authorities  in  support  of  the 
same,  except  in  two  instances..  Though  there 
are  30  assignments  of  error,  the  authorities  cit- 
ed are  the  text-writer  Lawson  on  Expert  Evi- 
dence, in  two  instances,  leaving  33  assignments 
of  error  unsupported  by  authorltieB,  and  unar- 
gued, save  by  mere  assertion. 

[1]  From  the  first  spedflcatlon,  we  find 
that  final  Jadgment  was  rendered  on  July  8, 
1912,  and  defendant  allowed  60  days  frcnn 
that  date  to  make  and  serve  a  case-made  for 
app«Ll  to  the  Saprane  Court  On  the  5di 
day  of  Septemt>er  the  coart  entered  an  or^ 
der  extending  the  time  "30  days  from  the 
Stb  day  of  September,  1912."  The  qoestloa 
Is :  Was  it  the  intention  of  the  court  to  ex- 
tend the  time  for  a  period  of  80  days,  com- 
mencing on  the  8th  day  of  S^ember,  or 
was  it  the  Intention  to  extend  the  time  gen- 
erally, from  the  day  of  expiration  of  the 
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former  time,  and  Hmlt  tbe  time  of  extension 
to  a  period  of  30  days  from  tbe  date  of  ex- 
piration of  the  former  time  fixed,  wblch  was 
September  6th?  The  order  of  extension  was 
made  before  the  former  extension  expired, 
and  therefore  the  court  bad  jnrlsdlctton  to 
extend  tbe  Ume.  It  Is  plain  that  If  the 
court  intended  to  extend  the  time  only  30 
days,  and  that  the  30  days'  time  was  to  mn 
from  the  8th  day  of  September,  there  would 
be  an  interim  of  at  least  2  days  between  the 
expiration  on  the  6th  and  Uie  commence- 
ment on  the  8tb,  and  In  that  event  the  or- 
der of  extension  would  be  void. 

Counsel  fOr  movant  cite  no  authorities  on 
the  proposition,  and  we  bare  no  time  to  pref 
pare  a  brief  on  the  subject,  nor  to  search  the 
books  fbr  authorities.  We  will  therefore 
oremile  the  motion,  so  far  as  it  relates  to 
the  first  ground,  on  the  theory  that  it  was 
the  Intention  of  the  court  to  extend  tbe  time 
32  days  from  the  Qth  day  of  September,  1912. 

The  motion  to  dismiss  the  appeal,  so  far 
as  It  relates  to  the  second  ground,  will  be 
OTermled,  for  the  reason  that  the  petition 
fairly  states  tlie  issues,  and,  with  brief  of 
counsel  for  defendant  in  error,  we  think  tbe 
court  sufficiently  understands  the  matters  In- 
Tolved  to  pass  on  the  case,  so  far  as  it  re- 
lates to  the  general  Issues. 

The  third  ground  Is  that  plaintiff  In  error 
has  suggested  35  specifications  of  eiror,  and 
cited  only  2  authorities  In  support  thereof, 
leaving  this  court  to  search  the  records  and 
authorities  In  support  of  their  contentions. 
Rule  25  aST  Pac.  xi)  of  this  court  provides : 

"The  brief  of  the  plaintifiE  in  error  in  all  cag- 
es shnll  contain  an  abstract  or  abridgment  of 
the  transcript,  setting  forth  the  material  parte 
of  the  pleadings,  proceedings,  facts,  and  docu- 
meote  upon  which  he  relies,  togetlier  with  such 
other  statements  from  the  record  as  are  neces- 
sar;  to  a  full  understanding  of  the  questions 
presented  to  this  court  for  deciaion,  so  that  no 
ezamination  of  tbe  record  itself  need  be  made 
in  this  court.  •  •  •  Where  a  party  com- 
plains on  account  of  the  admissioo  or  rejection 
of  testimony,  he  shall  set  out  in  his  brief  the 
full  substance  of  the  testimony  to  the  admis- 
sion or  rejection  of  which  be  objects,  stating  spe- 
cifically his  objection  thereto.  Also,  where  a 
party  complains  of  instructions  given  or  refused, 
ne  shall  set  out  in  totidem  verois  in  hu  brief 
separately  the  portion  to  which  he  objects  or 
may  save  exceptions.  *  *  •  The  brief  shall 
contain  the  specifications  of  error  complained  of, 
separately  set  forth  and  numbered,  tbe  argu- 
ment and  authorities  in  support  of  each  point 
rdied  on.  In  tbe  same  order,  with  strict  observ- 
ance 0f  rule  7." 

[21  The  first  contention  of  plaintiff  In  er- 
ror la  that  "the  court  erred  In  overruling 
tbe  motion  for  new  trial."  Counsel  do  not 
state  any  reason  or  ground  for  this  insist- 
ence, but  leave  It  to  the  court  to  search 
the  records  and  find  some  reason  why  and 
wherein  tbe  court  erred. 

Following  this  are  30  specifications  of  er- 
ror by  number,  chai^ng  that  the  court  erred 
In  admitting  or  rejecting  certain  testimony; 
and,  in  presenting  these  questions,  coudsel 
^mply  quote  two  or  three  of  the  questions 


,  and  answers,  with  the  ruUng  of  the  court 
and  exceptions,  accompanied  by  practically 
no  explanations  of  tbe  context,  and  no  clta- 
I  tlon  of  authority  whatever,  to  aid  the  court 
jln   determining   the  questions  submitted. 
I  Tbe  statements  of  counsel,  as  to  why  cer- 
,  tain  questions  are  ^bmltted,  or  objected  to, 
with  a  full,  plain  statement  of  tbe  context, 
I  and  reasons  for  the  objection  to  tbe  evl- 
1  dence.  Is  necessary  to  give  this  court  an  un- 
derstanding of  the  case.  In  order  that  It  may 
know  the  substance  of  the  testimony,  the 
point  sought  to  be  made,  and  the  general 
condition  of  the  case,  as  the  trial  court  did, 
and  thereby  better  understand  why  tbe  par- 
ticular testimony  was  admitted  or  rejected. 

The  presumption  always  obtains  that  the 
trial  court  had  good  and  sufficient  reasons' 
for  his  rulings,  and,  to  overcome  this  pre- 
sumption, It  Is  incumbent  on  the  plaintiff  in 
error  to  show  and  point  out  to  this  court 
wherein  the  lower  court  committed  preju- 
dicial error.  Specifications  Nos.  32,  33,  34, 
and  35  go  to  the  giving  and  refusing  of  In- 
structions. We  find  ourselves  again  labor- 
ing under  the  same  difficulties  in  this  par- 
ticular that  we  were  met  with  on  the  ques- 
tions of  the  admission  and  rejection  of  evi- 
dence. Counsel  for  plaintiff  In  error,  for 
some  reason,  have  failed  to  submit  any  ar- 
gument or  cite  any  authoritlps  in  support  of 
their  contentions  In  that  behalf.  This  same 
condition  has  arisen  In  a  number  of  cases 
in  this  court,  and,  so  far  as  we  have  been 
able  to  ascertain,  the  rule  has  been  to  dis- 
miss tbe  appcaL 

In  a  very  recent  case,  not  yet  officially  re- 
ported (Cblckasha  Gas  &  Electric  Co.  v. 
Griffin  et  al,  [Na  4402]  148  Pac.  720),  this 
court  had  a  similar  question  before  it,  and, 
in  disposing  of  the  matter,  the  court,  speak- 
ing through  Judge  Rittenbouse,  said : 

"The  amount  involved  is  small,  but  the  ques- 
tions involved  are  numerous:  there  being  eight 
assignments  of  error.  The  plaintifF  in  error  has 
not  furnished  this  court  with  the  citation  of  a 
^ngle  authority  in  its  brief  of  40  pages,  al- 
though the  books  are  full  of  adjudicated  cases  on 
the  subject,  and  has  evidently  left  to  this  court 
the  labor  necessary  to  supiwrt  the  assignments 
by  citation  of  proper  autliorities.  Tlie  pUri^se 
of  a  brief  Is  to  present  to  the  court  the  ques- 
tions in  controversy,  and  by  argument  and  cita- 
tion of  authorities  to  assist  the  court  in  arriv- 
ing at  a  proper  conclusion.  Rules  have  there- 
fore been  adopted  requiring  the  brief  to  contain 
an  argument  of  each  assignment  of  error,  and, 
where  possible,  to  be  supported  by  the  citation 
of  authorities.  This  case  is  No.  4402,  and  there 
are  now  on  file  cases  to  the  namber  of  over  7,300, 
leaving  approximately  2,500  cases  upon  the 
docket  undisposed  of  at  this  time,  while  of 
necessity  we  must  brief  each  question  decided, 
yet  it  is  not  Incumbent  upon  us  to  do  so  with- 
out the  assistance  of  tbe  plaintiff  in  error.  In 
order  to  either  affirm  or  reverse  this  case  on  tbe 
merits,  it  would  be  necessary  for  us  to  spend  a 
week  in  brieting  the  several  questions  presonlod. 
If  the  amount  involved  is  not  sufficient  to  jus- 
tify the  plaintiff  in  error  in  doing  this  work,  the 
state  would  certainly  not  be  justified  in  doing 
the  work  for  bim." 

We  have  examined  the  briefs  carefully, 
and  80  far  as  we  have  been  able  to  ascer- 
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tnln  the  status  of  tiie  case,  and  gather  there- 
from, the  rulings  and  reasons  therefor  upon 
the  several  questions  presented,  Including 
the  giving  and  refusing  of  Instructions,  we 
are  not  able  to  say  that  any  prejudicial  er- 
ror was  committed  by  the  trial  court. 

We  a.re  therefore  of  the  opinion  that  tte 
iiintion  to  dlsmli^s  the  appeal  ahonld  be  mec- 
rnled,  and  the  case  affirmed. 

PER  CURIAM.   Adopted  In  whola 


STANDARD  FASIITOX  CO.  T.  MORGAN. 

(No.  4030.) 

(Supreme  Court  of  Oklahoma.   June  15,  1915.) 

(Bi/UabuM  by  the  Court.} 

1.  Jl'BTICES  OF  THE  PEACB  ^=»92,  100— PLEAn- 

iiTO^AHawEB— Issues. 

Under  the  procedure  in  a  justice  court,  the 
defeiKiaut  ia  not  required  to  file  bu  answer.  If, 
however,  he  does  file  an  auswer,  he  is  governed 
by  the  ordinary  rules  of  pleading,  and  he  will 
be  limited  to  the  issues  joined. 

[Ed.  Note. — For  other  cases,  see  Josticea  of 
the  Peace,  Cent  Dig.  fl  324.  325.  33(^41; 
Dec  Dig.  «=302.  100.] 

2.  Sales  e=»437~AcTioN  fob  Price—Plead- 
ing—Bbeach  OF  Waeeantt. 

In  on  action  for  the  iiurchase  price  of 
goods,  wares,  and  merchanditte,  the  defendant 
ciiUDiit  prove,  under  a  Kenpral  denial,  a  breach 
of  warranty,  but  such  breadi  of  warranty  must 
be  apeciully  pleaded. 

[Ed.  Mote. — Por  other  canes,  see  Sales,  Cent 
Dig.  la  1248-1257;  Dec.  Dig.  d5»437.] 

Ocunmlssloners'  Opinion,  Division  No.  8. 
Error  from  Connty  Cburt,  OlElahoma  County; 
John  W.  Hayson,  Judge. 

Action  by  the  Standard  Fashion  Company, 
a  corporation,  against  J.  M.  Morgan.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.  Reversed  and  remanded. 

Bmbry  &  Hastings,  of  Oklahoma  City,  for 
platutiCf  In  error.  Grant  Stanley,  of  Okla- 
homa City,  for  defendant  in  error. 

RITTENHOUSE,  O.  Ml  In  an  action  In  a 
justk-e  court,  It  is  unnecessary  to  die  an  an- 
swer, but  If  defendant  file  an  answer,  he 
la  governed  by  the  ordinary  rules  of  plead- 
ing, and  is  limited  to  the  Issues  so  Joined. 
Johnson  v.  Acme  HarrestlnK  UadL  Oa,  24 
OkL  4G8,  103  Pac.  63S. 

[2]  This  action  was  brought  to  recover 
the  purchase  price  of  certain  fashion  pat- 


terns manufactured  by  the  Standard  Fashion 
Company,  and  sold  to  defendant,  J.  M.  Mor- 
gan, under  a  written  contract  of  purchase. 
The  petition  alleges  such  written  contract  and 
an  itemized  statement  of  the  patterns  ship- 
ped under  the  contract  Defendant  answer- 
ed by  general  denial.  On  the  trial  defendant 
offered  evidence,  admitting  that  he  liad  en- 
tered into  the  contract,  and  that  plaintiff 
shipped  In  Alay  of  the  same  year  a  portion 
of  the  patterns  and  continued  to  make  such 
shipments  under  the  contract  until  In  July; 
that  during  said  time  defendant  did  not  no- 
tice whether  or  not  they  were  the  patterns 
listed  in  the  monthly  pamphlets  and  cata- 
logues, but  he  continued  to  sell  from  the 
stoc^  of  patterns  until  about  September  1st 
The  goods  received  after  July  1st  were  re- 
turned to  plaintiff  on  the  ground  that  they 
were  old-style  patterns,  and  that  those  in 
stock  were  unsalable;  all  the  patterns  were 
checked  over  with  the  monthly  pamphlets 
and  catal<%ues,  and  from  the  testimony  of 
defendant  were  found  not  to  be  listed  there- 
in. Objection  was  made  to  the  introduction 
of  this  evidence  on  the  ground  that  It  was  in- 
competent, irrelevant,  and  Immaterial,  and  on 
the  further  ground  that  evidence  of  a  breach 
of  warranty  or  contract  could  not  be  intro- 
duced under  a  pleading  of  general  denial. 
The  court  erred  In  admitting  evidence  as  to 
the  breach  oif  warranty,  as  such  breach  could 
not  be  proven  under  a  general  deuiaL 

In  Shlpman's  COmmon-Law  Pleading  (2d 
Ed.)  p.  283: 

"  'Xnn  ns'itimpsit'  is  the  general  issue  In  as- 
Bumjisit,  whether  special  or  peneral,  and  is  a 
formal  decial  of  the  express  promise  or  contract 
alleged,  or  of  the  facts  from  which  such  promise 
may  be  legally  implied.  It  denies  only  the  in- 
ducement or  statement  of  the  plaintiff's  right 
and  not  the  breach."  Bates  on  Pleading  and 
Practice,  p.  26i38 ;  1  Edc  Pleading  &  Practice, 
816:  19  Enc  Pleading  &  Practice,  36;  Stevens 
V.  Thompson,  5  Kan.  305;  St  L.,  Ft  S.  A  W. 
Hy.  Co.  V.  Grove,  39  Kan.  731,  18  Pac  95S; 
Barber  Asphalt  Co.  v.  Botsford,  56  Kan.  532, 
44  Pac.  3;  Grant  v.  Milam,  20  Okl.  672,  t*5 
Pac.  424;  Knabe  v.  Flameleas  Gas  Stove  Co., 
19  Misc.  Rep.  162,  43  N.  Y.  Supp.  205;  Lozier 
V.  Hannan,  12  Colo.  App.  59,  54  Pac.  399; 
Brush  Elee.  L.  &  P.  Co.  v.  City  Council  of 
Montgomery.  114  Ala.  433,  21  South.  060 ;  Peo- 
ple V.  Niagara  Common  Pleaa,  l2  Wcond.  (N.  Y.) 
246. 

The  case  should  therefore  be  reTersed  and 

remanded  for  a  new  triaL 

PER  CURIAM.  Adopted  In  whole. 
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DUNNINGTON  t.  LOESEa   (No.  4290.) 
Supreme  Court  of  Oklahoma.    June  1,  1915. 
RefaeariuE  Denied  Jul7  9.  1815.) 

(Svllaiut  by  the  Court.) 

1.  MALioioua  Pbosbcution  ^=971— Pbobabli 
Cause  —  Qusanon  fob  Coubt  —  Inbtbuo- 

TI0N8. 

In  an  action  for  malicious  proeecutirai,  the 
qneition  of  what  amounts  to  probable  cause  ia 
one  of  law  for  the  court  It  ia  therefore  the 
duty  of  the  court,  wheo  evidence  has  been  given 
to  prove  or  disprove  probable  cease,  to  submit  to 
the  jury  its  cr^bility,  with  the  instruction  that 
certain  facta  amount  to  probable  cause,  or  they 
do  not.  as  tiie  case  may  be. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig,  ifi  160-167;  Dec  Dig. 
«=»71.} 

2.  Malicious  Prosecution  ^=971— Pbobabi^ 
Cause— E»uBHisBiON  of  issues. 

In  such  case,  to  leave  to  the  Jury  the  qnes- 
tion  of  probable  cause  ia  error. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  SI  160-167;  Dec  Dig. 
«»71.] 

Comruissioners'  Oplnloii,  Division  No.  2. 
Error  from  District  Ooort,  Alfalfa  Omnty; 
Jas.  \V.  Steen,  Judge. 

Action  by  lYank  Loeser  against  C.  S. 
Dunnlugton,  administrator  of  the  estate  of 
Carl  Loeser,  deceased.  Judgment  for  plain- 
tiff, and  defendant  bi-lngs  error.  Reversed 
and  remanded  for  new  trial. 

During  tbe  pendency  of  tbla  appeal  the 
plaiutifE  In  error,  Carl  Loeser.  died,  and  by 
proper  proceedings  tiie  case  was  revived  In 
tlie  name  oC  his  administrator. 

Tiie  petition  alleges  in  proi^r  form  a  cause 
of  action  for  malicious  prosccutlou  and  alleg- 
es damages  In  the  sum  of  |20,000.  Tbe  an- 
swer is  a  general  dmial,  and  admits  that  a 
erlmlnal  prosecutlcm  was  begun  against  tbe 
plaliitlS  by  filing  an  Information  in  tbe  coun- 
ty court  of  Alfalfa  county,  and  that  Carl 
hoQsset,  the  defendaut  t}elow,  verified  the 
same,  and  the  pluintitt,  Frank  Looser,  was 
bound  over  (or  trial,  and  was  sul.i>eiiuently 
tried  and  acquitted.  The  answer  tlieu  pleads 
Justification,  as  follows: 

"Defendant  further  alleges  that  in  verifying 
said  information  and  preferring  said  charge 
against  tbe  plaintiff  that  he  actt^  in  fcood  faith, 
and  upon  probable  cause  and  without  malice." 

A  reply  was  filed  to  this  answer,  and  on 
the  issues  thus  made  the  cause  was  tried. 

There  was  evidence  introduced  by  the  de- 
fendant tending  to  prove  that  he  acted  in 
good  faltb,  and  that  there  was  probable  canse 
for  instituting  tiie  prosecution.  On  this  part 
of  the  case  tbe  court  charged  the  jury  as 
foDows: 

"If  yon  believe  from  the  evidence  that  the 
defendant  had  probable  cause  to  institute  and 
carry  on  the  crtminai  pmrocdings,  then  tbe 
plaintiff  cannot  recover  In  this  suit;  and  'prob- 
able cause*  is  defined  to  be  reasonable  ground 
for  ttelief,  supported  by  drcnmstances  sufficient- 
ly strong  in  themselves  to  warrant  on  impartial 
and  reasonably  prudent  man  in  Uie  belief  that 
the  iM^n  accomd  is  guilty  of  the  offense  with 
which  lie  is  charged.  'Probable  cause'  has  bem 


defined  to  be  such  a  state  of  facts  in  the  mind  of 
the  prosecutor  as  will  lead  a  man  of  ordinary 

caution  and  prudence  to  believe  or  entertain  an 
honest  opinion  of  guilt  Whether  the  facta 
known  to  the  defendant  were  such  as  to  lead  him 
as  a  man  of  ordinary  caution  and  prudence  to 
believe  and  entertain  an  honest  opinion  that  the 
plaintiff  was  guilty,  as  charged  in  the  criminal 
prosecution,  is  submitted  to  the  jury  to  be  de- 
cided as  a  question  of  fact." 

"If  the  defendant,  fn  bringing  and  carrying 
on  the  criminal  prosecution,  did  not  use  the 
means  which  an  ordinarily  careful  and  prudent 
man  would  exercise  under  like  conditions  to  as- 
certain the  facts  connecting  the  plaintiff  with 
the  crime  alleged  to  have  been  committed,  and 
if  you  find  from  the  facts  and  circumstances  as 
they  at  that  time  were  known  or  appeared  to 
the  defendant  that  he  was  not  justified  in  be- 
lieving that  the  plaintiff  had  committed  tbe 
crime  for  which  he  was  afterwards  arrested  and 
prosecuted,  then  such  proceedings  would  have 
been  commenced  and  carried  on  without  prob- 
able cause." 

In  the  Inetmctlons  given  the  court  defined 
wtiat  was  meant  by  "probable  cause,"  but 
nowhere  charged  the  jury,  as  a  matter  of 
law,  whether.  If  they  believed  the  facts  testi- 
fied to,  it  was  or  was  not  probable  cause. 
There  was  a  verdict  for  the  plaintiff  below 
for  12,000,  motion  for  new  trial  duly  filed 
and  overruled,  and  exceptions  saved,  and  the 
cause  Is  now  b^ore  us  by  petition  In  error 
and  case-made. 

Parker  *  Mmons,  at  Enid,  and  A.  J.  Titos 
and  A.  R.  Carpenter,  both  of  Cherokee,  for 
plaintiff  In  error.  C.  H.  Manntel  and  A.  O. 
Beeman,  both  of  Alva,  for  defendant  in  error. 

DEVERETTX,  C-  (after  stating  the  facta  as 
alwvej.  [1,  2]  The  question  presented  by  the 
exceptions  to  the  charge  of  the  court  above 
set  out  raises  the  question  as  to  whether  or 
not  probable  cause  Is  a  question  tor  the  Jury 
or  a  question  of  law. 

Michael  v.  Matson.  81  Kan.  860,  105  Pac. 
537,  Is  a  strong  authority  in  the  case  at  bar. 
The  Instruction  Objected  to  In  that  case  was 
as  follows: 

"You  are  instructed  that,  to  constitute  prob- 
able cause  for  crimiiial  prosecution,  there  must 
be  such  reasonable  grounds  of  suspiciun,  sup. 
ported    by    circumstances    sufiiciontly  strong 

*  *  *  to  warrant  an  ordinarily  cautious  man 
in  the  IwHef  that  the  person  arrested  is  guilty 
of  the  offense  charged,  and,  in  this  connection, 
you  are  further  instructed  that  a  mere  be- 
lief that  an  innocent  person  is  guilty  of  a  crime 
is  not  alone  sufficient  to  justify  *  •  •  his 
or  her  arrest  The  facta  must  be  such  as  would 
justify  on  ordinarily  intelligent  and  rouaonnbly 
prudent  person  in  entertaining  such  belief. 
Whether  in  this  case  such  facts  had  come  to 
the  knowledge  of  the  defendant  at  tbe  time  he 
entered  the  complaint  against  the  plaintiff  is  a 
question  of  fact  for  the  jury  to  delermiue  from 
a  preponderance  of  the  evidence." 

In  reversing  tbe  case  on  account  of  this 
Instmctlon  the  court  say: 

"As  it  is  not  tbe  province  of  the  jury  to  de- 
termine what  circumstnncps  would  induce  a  rea- 
sonably prudent  man  to  believe  another  guilty  of 
a  crime,  there  seems  to  be  no  purpose  in  the  giv- 
ing of  an  abstract  instruction  on  the  subject. 

•  *  *  These  abstract  rules  will  guide  tbe 
court  In  determining  the  question,  but  are  apt 
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to  lead  tbe  jury  aw&y  from  their  functioa  of 
pnsiiiii;:  upon  the  evidence  in  suppurt  of  the  pro- 
bative facts  which  the  court  may  direct  them  to 
find  in  order  to  determine  in  which  way  their 
general  verdict  shall  be  rendered." 

In  Vlckexs  v.  Logan,  44  N.  C.  393,  It  is  held: 

""Whether  certain  supposed  facta  constitute 
probable  cause  for  a  prosecution  is  a  question 
of  law,  to  be  decided  by  tbe  court,  and  not  by 
the  jury.  It  is  the  duty  of  the  judge,  leaving  to 
the  jury  to  ascertuiu  the  existence  of  the  facts, 
to  declare  what  inference  as  tu  probable  cause 
results  therefrom;  to  leave  the  inference  to  the 
discretion  of  the  jury  is  error." 

In  Stone  t.  Crodier,  41  Mass.  (24  Pick.)  81, 
it  Is  held: 

"In  an  action  for  malicious  prosecution,  what 
facta  and  circumstanoes  amDimt  to  probable 
cause  is  a  question  of  law;  whether  they  exist 
in  the  particular  case  is  a  question  of  fact" 

In  Stewart  v.  Sonnebom,  98  U.  S.  187,  25 
Ia  Ed.  116,  it  Is  held: 

"The  question  as  to  what  amounts  to  probable 
cause  is  one  of  law  in  a  very  important  sense. 
It  is  therefore  generally  tbe  duty  of  the  court, 
when  evidence  has  b^en  given  to  prove  or  dis- 
prove the  existence  of  probable  cause,  to  sub- 
mit to  tbe  jury  its  credibility,  and  what  facts 
it  proves,  with  instructions  tluat  tbe  facta  found 
amount  to  proof  of  probable  cause,  or  tliat  they 
do  not." 

In  Lacey  t.  Porter,  103  Cal.  507,  37  Pac. 
635,  It  is  held: 

"Actions  for  malicious  prosecution  are  not 
favored  in  law,  and  will  be  sustained  only  when 
it  is  shown  that  tbe  prosecution  was,  in  fact, 
actuated  by  malice,  and  that  the  party  instigat- 
ing it  had  no  reasonable  ground  for  causing  the 
prosecution.  Malice  is  a  question  of  fact;  but 
what  facts  and  circumstances  amount  to  prolut- 
ble  cause  is  a  pure  question  of  law,  though 
whether  such  facts  and  circumstances  exist  is  a 
question  of  fact." 

These  authorltteB  are  directly  In  point  tbat 
tbe  Instructions  to  tbe  Jury  above  set  oat, 
and  whicb  were  duly  excepted  to,  were  er- 
roneous. 

We  therefore  recommend  that  the  judg- 
ment be  reversed,  and  this  cause  remanded 
tot  a  new  trial. 

PEJR  CURIAM.   Adopted  in  whole. 


PRINXE  V.  GOSNELI*    (No.  6901.) 
(Supreme  Court  of  Oklahoma.   June  8,  191S.) 

(ByUabu9  hy  the  Court.) 

X.  Judgment  ©=5713  —  Res  Judicata  —  Mat- 
tees  Affected. 

In  an  action  in  ejectment,  a  former  judg- 
ment of  a  court  of  competent  jurisdiction  be- 
tween the  came  parties  and  involving  the  same 
subject-matter  is  conclusive,  not  only  as  to  ev- 
ery matter  involved  in  the  former  case,  but  as  to 
every  matter  which  might  have  been  pleaded  or 
given  in  evidence,  vbeuer  some  was  pleaded  or 
not 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1063, 106«,  1000,  1234-1237, 1239, 
1241.  1247;  Dec.  Dig.  «=»713.] 

2.  Judgment  «s>713— Res  Judicata— Faiz^ 
UBE  TO  Plead  Facts— EFrEcr. 

In  the  absence  of  exceptional  facts  excus- 
ing a  failure  BO  to  do,  a  party  should  plead  all 
the  material  facts  that  constitute  bta  claim  or 


defense,  and  a  failure  to  do  so  cannot  be  made 
the  basis  of  another  actitm. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |8  1063.  1060,  1U99.  1234-1237. 1239; 
1241,  1247;  Dec.  Dig.  «=>713.1 

3.  Pleading  4=3276— StiPPuacKKTAi.  Pixad- 

INO— T^BMS. 

By  section  4795,  Rev.  Laws  1910,  a  party 
may  upon  such  terms  as  to  costs  as  the  court 
may  prescribe,  file  a  supplemental  petition,  an- 
swer, or  reply,  alleging  facts  material  to  the 
case  occurring  after  the  former  petition,  answer, 
or  reply  was  filed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  SS  833,  Dec.  IMg.  «»2T6.] 

Error  from  District  Court,  TlUuian  Coun- 
ty ;  Frank  Mathews,  Judge. 

Action  by  R.  L.  Gosnell  against  J.  E. 
Prince.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

See,  also,  19  Okl.  176.  92  Pac  164;  36  Okl. 
445,  129  Pac.  27. 

J.  A,  Fain,  of  Oklahoma  City,  W.  D.  Ber- 
ry, of  Lawton,  and  Mounts  &  Davis,  of  Fred- 
erick, for  plaintiff  In  error,  McEltaoes,  Fer- 
ris &  Rhinefort,  of  Lawton,  and  Ahem  & 
Searcy,  of  Frederic^  for  defendant  In  errw. 

HARDY,  J.  Defendant  In  error,  plaintiff 
below,  R.  L.  Gosnell,  brought  ejectment 
against  J.  E.  Prince,  on  October  25.  1907,  for 
a  certain  lot  In  the  town  of  Frederick,  and 
on  November  10,  1909,  amended  answer  was 
filed  in  said  suit,  and  thereafter  a  reply  and 
rejoinder  were  filed.  On  January  12,  1913, 
trial  was  commenced,  and  after  tbe  introduc- 
tion of  testimony  the  court  directed  a  verdict 
for  the  plaintiff  for  possession  of  tbe  lot,  and 
submitted  to  tbe  Jury  the  questifHi  of  dam- 
ages for  detention  of  the  possession  thereof. 
In  his  amended  answer  defwdant  alleged 
that  the  plaintiff,  through  an  agent,  made 
and  delivered  to  the  Frederick  Townsite 
Company  a  bond  ft>r  deed  to  tbe  lot  in  ques- 
tion, and  that  the  towodte  company,  with 
the  knowledge  and  ctmsent  of  the  plaintiff, 
sold  said  lot  to  the  defendant,  and  that  there- 
fore plaintiff  waa  estopped  from  setting  op 
any  right  or  title  to  said  lot.  In  bis  am«id- 
ed  reifly  plaintiff  alleged  tliat  on  March  27, 
1902,  defendant  filed  his  petiUon  In  the  dis- 
trict court  of  Comaw3)e  county  against  tbe 
plalntlfl,  seeing  to  have  a  constructive  trust 
estabUslied  i^Inst  said  lot,  and  that  plain- 
tiff be  decreed  a  trustee  fw  the  use  and  ben- 
efit or  said  defendant,  and  in  said  peUtiim 
ailing  In  detail  the  facte  won  whidi  lie 
based  his  right  of  recovery.  On  September 
13,  1905,  a  demurrer  was  sustained  to  the 
petition  In  that  cause,  and  defendant  herein, 
plaintiff  in  tbat  case,  electing  to  stand  uptm 
his  petition,  judgment  was  rendered  in  favor 
of  defendant  thereon,  and  the  case  appealed 
to  the  Supreme  Court,  where  the  Judgment 
was  affirmed.  19  Okl.  175,  92  Pac.  164. 
Thereafter  Gosnell  brought  suit  to  recover 
possession  of  tbe  lot,  and  evidence  of  the 
matter  relied  upon  herein  was  offered  in  tbat 
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salt  At  tbe  trial  of  the  case  the  court  per- 1 
mUted  evidence  to  go  to  the  jury  of  certain 
contracts  and  agKsements  held  to  be  void  on 
the  former  appeal,  and  tbe  judgment  was  re- 
versed becanse  of  the  admission  of  this  evi- 
dence. Gosnell  v.  Prince,  36  Okl.  445,  129 
Pac.  27. 

[1,  3]  In  the  case  at  bar  It  was  claimed  in 
the  trial  court  that  the  plaintiff  in  error  was 
entitled  to  prevail  hy  reason  of  an  agreement 
alleged  to  have  been  entered  Into  by  defend- 
ant In  error  with  the  Frederick  Townsite 
Company,  a  corporation,  In  tbe  early  part  of 
the  year  1903,  by  which  he  agreed  to  convey 
to  tbe  townsite  company  certain  lands,  in- 
cluding the  lot  In  controversy,  in  considera- 
tion of  (5,000  stock  in  the  townsite  company 
being  Issued  to  him,  and  a  quitclaim  deed, 
dated  July  15,  1908,  from  the  townsite  com- 
pany. It  Is  insisted  that  the  judgment  of 
September  13,  1005,  Is  not  res  judicata  as  to 
the  rights  of  the  parties  herein,  although  the 
matters  relied  upon  at  this  time  accrued  in 
the  early  part  of  the  year  1903,  being  more 
than  two  years  prior  to  the  date  of  the  judg- 
ment In  the  former  oplnlm  (36  Ok<L  445, 
129  Pac.  27)  it  Is  said: 

"It  may  veil  be  doubted  whether  the  facts 

S leaded  constituted  a  defoiM  to  the  actioii, 
eranse  they  were  all  in  existence  and  within 
defendant's  knowledge  at  tbe  time  he  brought 
tbe  suit  to  quiet  the  title  to  tbe  land.  Farm- 
ers* State  Bank  v.  Stephenson.  23  Okl.  695,  102 
I^e.  092:  £1  R«io  v.  Cleveland  Trinidad  Pav. 
Co.,  26  Okl  618,  107  Pac.  163.  27  L.  B.  A.  <N. 
S.)  650.  It  seems  to  be  a  case  for  the  appli- 
cation of  the  maxim,  'Nemo  debet  Ins  vezari 
pro  una  et  eadem  causa.*" 

It  is  contended  that  this  statement  in  tbe 
opinion  is  dictum,  and  therefore  Is  not  bind- 
ing at  this  time.  The  evidence  on  the  trial 
herein  shows  that  the  matters  relied  upon 
occurred  long  prior  to  tbe  judgment  of  Sep- 
tember 13, 1005,  and  that  plaintiff  In  wror  at 
all  times  had  claimed  to  be  tbe  equitable 
owner  of  the  lot ;  and  plalntUf  in  error  could 
have  amended  bis  petition  In  the  former  ac- 
tion and  alleged  tbe  facta  upon  which  be  now 
relies.    Sec  4795,  Rev.  Laws  1910,  provldea: 

"Either  party  may  be  allowed,  on  notice,  and 
on  such  terms  hs  to  costs  as  the  court  may 
prescribe,  to  file  a  supplemental  petition,  an- 
swer or  reply,  alleging  facts  material  to  the 
case,  occurrinK  after  ue  fbtmer  petition,  an- 
swer or  reply." 

Plaintiff  had  tbe  right  to  file  aapplemental 
petltton,  brtngli«  upon  tbe  record  any  facts 
that  bad  transpired  subsequent  to  the  filing 
of  the  petition  and  up  to  tbe  date  of  the  or- 
der sustaining  the  demurrer.  The  purpose 
of  this  statute,  as  we  understand  it.  Is  to 
permit  parties  to  avail  themselves  of  any 
fact  or  matter  that  would  have  a  bearing 
upon  the  litigation,  so  that  the  entire  contro- 
versy may  be  settled  in  one  lawsuit,  and 
thereby  obviate  the  necessity  of  trying  a  case 
by  piecemeal.  This  court  is  committed  to 
the  doctrine  that  a  judgment,  when  once 
rendered  in  a  case,  la  conclusive  as  to  every 
matter  that  mi^^t  have  been  pleaded  or  given 


In  evidence,  whether  same  was  In  fact  plead* 
ed  or  not  In  Pratt  v.  RatlMT,  Sheriff,  10  Okl. 
168,  61  Pac.  B23,  It  is  said: 

"A  judgment  is  a  bar,  if  the  cause  of  action, 
be  the  aame,  though  the  form  be  different.  The 
cause  is  the  same  when  the  same  evidence  will 
support  both  actions;  or  rather  the  judgment 
in  tbe  former  acticm  will  be  a  bar,  provided  the 
evidence  necessary  to  sustain  tbe  judgment  for 
the  plaintiff  in  the  present  action  would  have 
authorized  a  judcment  for  him  in  the  former. 
When  a  matter  baa  once  pasi^cd  to  final  judg- 
ment without  fraud  or  collusion  in  a  court  of 
competent  jurisdiction,  it-  has  become  res  ju- 
dicata, and  the  same  matter  between  the  same 
parties  cannot  be  reopened  or  subsequently  con- 
sidered." 

See  Farmers'  State  Bank  v.  Stephenson, 
23  Okl.  603,  102  Pac.  992. 

If  in  fact  there  had  been  any  such  agree- 
ment as  alleged  by  plaintiff  in  error  between 
defendant  in  error  and  the  townsite  company, 
this  agreement  was  entered  Into  In  1003, 
while  the  judgment  was  not  rendered  until 
September  13,  1905.  In  Engle  v.  Legg,  39 
Okl.  475,  135  Pac.  1058,  it  is  said: 

"Judgment  in  a  former  action,  involvine  the 
aame  subject-matter,  is  conclusive,  not  only  as 
to  defenses  which  were  permitted  in  such  action, 
but  also  as  to  all  defenses  which  might  have 
been  but  were  not  presented." 

Again.  In  Tel.  &  Tel.  Co.  t.  State,  40  Okl. 
418,  IBS  Pac.  loss,  it  Is  said: 

"A.  regular  judgment,  whilst  it  remains  in 
force,  is  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidence  or  pleaded  to 
the  action  in  which  it  was  rendered,  except  mat- 
ters growing  out  of  separate  and  independent 
causes  of  action  which  might  have  been  plead- 
ed in  offset." 

See  HcDuffle  t.  Geiser  Mfg.  Co.  et  al.,  41 
Okl.  488,  138  Pac.  1029. 

[2]  Counsel  say,  however,  that  the  former 
judgment  In  tbe  lltlgatl<m  between  these  par- 
ties Is  not  concIusiTe  bertin,  for  tbe  reason 
that  the  townsite  company  was  not  a  party 
to  any  of  tbe  litigation,  and  therefore  its  title 
to  tbe  lot  In  question  has  never  been  adjudi- 
cated. It  Is  true  that  the  townsite  company 
has  not  been  a  party  upon  tbe  record  In  any 
of  this  protracted  litigation,  but  In  both  In- 
stances It  was  necessary  for  the  plaintiff  In 
error,  in  asserting  his  title,  to  deraign  same 
from  the  townsite  company,  and  In  each  in- 
stance In  passing  upon  his  rights  the  court 
necessarily  considered  the  rights.  If  any,  ac- 
quired by  the  townsite  company,  before  it 
could  determine  the  rights  of  the  plaintiff  In 
error,  and  In  tbe  suit  which  resulted  in  judg- 
ment against  tbe  plaintiff  in  error  on  Septeiu- 
ber  13,  1905,  which  was  two  years  after  the 
happening  of  the  matters  now  relied  upon, 
plaintiff  in  error  evidently  was  In  possession 
of  all  of  the  facts  then  which  he  now  al- 
leges, except  as  to  the  quitclaim  deed,  and 
it  was  his  dut>'  in  that  action  to  allege  these 
facts,  and  It  will  not  be  denied  that  he  might 
have  done  so,  and  that  same  would  have  been 
relevant  In  passing  upon  the  question  of  his 
title,  and  had  these  facts  developed  after 
the  filing  of  the  petition  in  that  case,  under 
the  sectl<m  of  the  statute  above  quoted^  be 
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might  bare  broni^t  them  upon  tbe  record 
by  a.  supplemental  petition  and  submitted  the 
same  to  tbe  court  for  his  consideration.  In 
104^  his  right  to  recoTer,  If  any,  depended 
upon  the  rights  acquired  by  the  townslte 
company,  and  whatever  rights  tbe  townslte 
company  acquired  to  the  lot  In  controrersy 
was  acquired  by  the  tranKtctlcm  of  190^  and 
was  a  matter  which  should  hare  been  plead- 
ed in  tbe  former  action  between  these  parties 
over  the  lot.  It  seems  that  here  Is  a  case,  as 
said  by  Commissioner  Bosser  ta  tbe  former 
opinion  ^  Okl.  445, 129  Pac  27).  for  tbe  ap- 
plication of  the  maxim,  "Nemo  debet  bis 
rexari  pro  una  et  eadem  causa."  Certainly 
there  ought  to  be  an  end  to  this  protracted 
litigation.  Harlng  brought  his  action  upon 
one  theory,  and  based  his  right  of  recovery 
upon  tbe  facts  then  presented  to  tbe  court, 
and  lo^t,  plaintiff  In  error  ought  not  to  be 
permitted  at  this  time  to  rely  upon  facts 
then  within  hla  knowledge,  and  which  might 
have  been  properly  pleaded  In  that  case,  but 
which  be  failed  and  neglected  to  do.  In  St 
L.  &  S.  r.  B.  &.  Co.  T.  Hardy,  146  Pac.  88^ 
it  la  said: 

"In  the  absence  of  exceptional  facts,  it  is  the 
duty  of  the  narties  to  put  In  issue  the  entire 
daun  or  defense  available  when  ttie  case  is 
tried;  and  a  failure  to  do  so  cannot  be  reme- 
died by  amendment  and  repeated  trials,  after 
appeal  to  and  decision  by  this  courL" 

If  tbe  rule  were  otherwise,  and  we  should 
affirm  the  judgment  appealed  from  In  this 
case,  subsequent  litigation  could  be  started 
upon  a  dlCfereut  ground,  and  there  would 
never  be  any  finality  as  to  tbe  controversy 
between  these  parties.  It  is  not  tbe  policy 
of  the  law  to  tolerate  this  course  of  conduct, 
but  rather  to  require  the  parties  to  litigate 
all  of  matters  relevant  to  the  issue  at  one 
and  the  same  time.  The  matters  urged  In 
tbe  present  case  being  wltbiu  the  linowledge 
of  the  plaintiff  in  error  at  tbe  time  of  the 
former  judgment,  and  being  matters  which 
he  might  have  properly  pleaded  therdn  and 
which  he  failed  to  do,  we  think  that  the 
judgment  In  the  former  case  under  the  au- 
thorities above  quoted  Is  conclusive  as  to  all 
of  the  matters  therein  litigated  or  which 
might  have  been  pleaded  or  given  In  evidence 
In  that  action. 

The  Judgment  appealed  from  Is  therefore 
affirmed.  All  tbe  Justices  concur. 


MILIAR  T.  MARRIOTT.    (No.  458S.) 

(Supreme  Court  of  Oklahoma.   June  IS,  1815J 

(SylUibus  by  the  Court.) 

1.  Appeai.  ANn  Erboe  ®s»n35  —  Fbesenta- 
TioN  FOB  Review— Case- Made— EVIDENCE 
— DisuissaIa. 

Where,  on  tbe  trial,  witnesses  are  examio- 
ed  in  regard  to  tbe  location  of  certain  streams 
and  of  other  locations  on  the  land,  by  the  aid  of 
a  plat,  which  is  introduced  in  evidence,  but  no 
marks  are  made  on  the  plat  by  the  witnesses  to 


indicate  they  are  referring  to  the  point  on  the 
map,  if  the  answers  of  the  witnesses  can  be  on* 
derstood  by  reference  to  the  plat,  which  ac- 
companies the  case-made  and  is  made  a  part 
thereof,  the  appeal  will  not  be  dismissed  on  the 
zround  the  case-made  does  not  contain  all  of 
the  evidence. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Bm»r^  Ce^_^.^  H  2285,  2n6-2782,  2829; 

2.  Watbbs  ano  Wateb  Coub£es  €=^3S,  5^  — 
OBSiBUonoN  OP  Channel— High  Wateu — 
"Waieb  Course." 

Where  surface  water  has  been  sccnstomed 
to  trather  and  Sow  along  a  well-defined  channel, 
it  may  not  be  obstructed  to  the  injur;  of  tbe 
dominant  estate ;  so  wh^,  in  case  of  high-water, 
tbe  surplna  water  from  a  creek  refnilarly  dis- 
charges itself  throuKh  a  well-de6oed  channel, 
which  is  the  accustomed  way.  through  which 
it  flows,  such  diaimel  constitutu  a  ''water 
course." 

[Ed.  Note.— For  other  caaea,  see  Waters  and 

Water  Courses,  Cent.  Kg.  SS  SO.  42,  43;  Uea 
Dig.  «g=>38.  51. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Water  Course.] 

3.  Tbial  «=>156— Waters  and  Wateb  Coues- 
ES  <@=>63  —  Deuubbeb  to  Evidence- Ob- 
STBUcnoN  OP  Waixb  Goubse. 

On  a  demurrer  to  die  evidence,  the  demur- 
rant admits  all  the  facts  which  the  evidence  in 
the  sliKbtest  degree  tends  to  prove,  and  all  tbe 
inferences  which  may  be  reasonably  (lra^^~u 
therefrom,  so.  where  the  plaintiff  introduces  evi- 
dence that  in  case  of  floods  the  surplns  waters 
of  a  creek  escaped  by  way  of  a  branch,  de- 
scribing the  direction  in  which  such  branch 
flows  and  where  it  empties  into  a  creek,  and 
the  case-made  contains  a  plat  showing  the 
coarse  the  branch  follows  after  leai-iog  the 
creek  to  whwe  it  discharges  Its  water,  on  de- 
murrer to  the  evidence  it  la  a  fair  deduction 
that  this  branch  is  a  "water  course."  as  defined 
in  the  second  paragraph  of  this  syllabus. 

FEd.  Note.— For  other  cases,  see  Triah  Cent 
Die.  9i  354-356;  Dec.  Dig.  ^156;.  Waters 
and  WatvT  Courses,  Cent  Dig.  H  51,  S3;  Dec 
Dig.  «&=»G3.] 

4.  Tbial  ^=3142— Subuibsion  OT  ISStJES— Ih- 
FEBENCE  DbDUCISLB  IBOM  EtIDBNCE. 

If  an  inference  drawn  from  the  evidence  is 
a  reasonable  one,  althoi^h  not  a  necessa^  one, 

the  court  will  not  invade  the  province  of  tbe 
jury  by  withdrawins  from  it  the  richt  to  pass 
on  the  fact  to  be  deduced  from  such  inference. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  337;  Dec.  Dig.  ®=sl42.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  TUlman  County; 
Frank  Mathews,  Judge. 

Action  by  C.  S.  Miller  against  R.  A.  Mar- 
riott Judgment  for  defeudant,  and  plaintiff 
brings  error.  Reversed  and  remanded  £or 
new  trial. 

In  this  action  the  plaintiff  tn  error  In  his 
flrst  cause  of  action  aito  for  a  mandatory 
Injunction  to  require  ttie  defendant  to  re- 
move a  dam  built  by  the  defendant,  which 
the  plaintiff  alleged  Interrupted  the  flow  of 
the  water  in  times  of  flood,  and  thereby 
caused  his  land  to  be  OTWflowed.  The  sec- 
ond and  third  causes  of  acUon  are  for  dam- 
ages to  crops  caused  by  backing  water  on  the 
plaintltTs  land  by  reason  ot  the  same  dam. 

It  appears  from  tbe  evldenctf  that  tlie 
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plaintiff  and  defendant  mm  adjoining  farms; 
tiie  taaintiirs  being  the  domtnant  tenement 
Two  creeks,  known  as  Deep  Red  and  Iilttle 
Bed,  flow  in  very  meandering  couraes  across 
both  farms.  Little  Red  enters  the  plaintiffs 
land  about  the  center  of  its  western  bound- 
ary, and  runs  through  it  In  an  eastwardly 
direction  until  it  empties  into  Deep  Red  not 
far  from  the  western  boundary  of  the  defend- 
ant's land.  It  appears  from  the  evidence,  as 
explained  by  the  plat  which  was  introduced 
by  the  plnintlff,  that  at  a  point  a  very  little 
way  from  the  plalntifTs  east  line  there  Is  a 
branch  whldi  runs  in  a  southerly  direction, 
but  a  little  east,  for  a  short  distance,  where 
It  crosses  to  the  defendant's  land,  and  there 
flows  near  to  and  parallel  with  tbe  boundary 
between  the  two  farms,  and  thence  south- 
east\s-ardly  until  it  discharges  into  a  creek. 
The  plalnttfT  testified  In  regard  to  this 
branch: 

"Q.  You  may  state  the  nature  of  that  branch? 
A.  Well,  as  to  Deep  Ked,  it  is  a  larger  creek 
than  little  Bed ;  as  Deep  Bed  oomea  down  here 
to  wbere  little  Ked  runs  into  Deep  Bed,  it 
pushes  tbe  water  back  up  here,  and  keeps  on 
pushing  it  back  up  Little  Ited  nntil  it  breaks 
over,  or  it  gets  up  to  the  branch  here,  and  then 
it  comes  off  down  this  branch  onto  Mr.  Mar- 
riott's place  and  flows  on  back  into  th(  creek. 
Then,  sa  it  gets  higher,  it  comes  onto  this 
place  here  where  It  breaks  over  at  this  north- 
west part  of  my  piftce,  and  then  it  flows  south- 
«act  over  my  place^  and  comes  on  down  and 
strikes  Marriott's  right  here,  and  flows  on  off 
orer  his  place  and  on  down  to  tbe  creek  again." 

Tben  was  also  ewideace  tiMt  at  another 
point  on  Little  Bed  creek,  a  short  distance 
west  of  the  center  of  the  plalntiflTs  land,  in 
ttmea  of  flood  the  water  broke  over  tbe  banks 
of  Little  Bed  and  flowed  southeast  across 
the  lands  of  both  the  plaintiff  and  defendant. 
It  appean  from  the  evidence  that  In  floods 
Uie  surplus  water  ot  Little  Red  flowed  down 
across  the  branch  qwkon  of  and  across  the 
land  of  tiie  plaintiff  and  defendant  ontU  it 
emptied  into  the  creek,  as  above  set  out  It 
further  appears  that  tbe  defendant,  before 
the  commencement  of  this  action,  construct- 
ed tbe  dam  in  question  from  a  potat  near  tbe 
high-  land  in  the  southwest  corner  of  bis 
fium  northwardly  to  a  point  near  his  north 
Une,  and  across  the  branch,  thus  stopping  up 
tbe  bnmch  by  vrbin^  tbe  surplus  waters  of 
Little  Bed  had  been  accustomed  to  flow. 
This  dam  was  about  six  feet  hi^  There  is 
evidence  In  the  record  that  by  the  construc- 
tion of  this  dam  tbe  surplus  waters  of  Little 
Red,  whlffli  prior  thereto  had  flowed  across 
the  land  of  the  defendant,  were  ponded  on 
the  land  of  tbe  plaintiff,  and  remained  there 
much  icmger  than  had  been  the  case  prior  to 
the  building  of  such  dam,  and  that  In  conse- 
Quence  the  crops  of  the  plaintiff  had  been 
damaged  by  the  standing  water  in  a  greater 
degree  than  they  had  been  before  the  dam 
was  built 

Tbe  defendant  demurred  to  the  plaintiff's 
evldoice,  which  was  sustained  by  the  court, 
and  the  plaintiff  brings  the  case  to  this 
court  by  petition  In  error  and  case-made. 


H.  P.  McGuire,  of  Frederick,  for  plaintiff 
In  error.  Wilson  &  Roe,  of  Frederick,  for  de- 
fendant in  error. 

DEVEBEUX,  C,  (after  stating  the  facta  as 
above).  [1]  Tbe  defendant  In  error  contends 
that  we  cannot  consider  any  of  the  questions 
raised  in  this  case  because  It  appears  that 
the  case-made  does  not  contain  all  the  evi- 
dence, for  the  reasons  as  stated  In  their 
brief: 

"A  large  part  of  the  evidence  introduced  by 
the  plaintiff  on  the  trial  had  reference  to  a  cer- 
tain map  or  diagram  puri>orting  to  be  a  repre- 
sentation of  the  premises  of  the  plaintiff  and 
defendant,  the  streams  running  through  said 
premises,  and  the  dike  or  dam  complained  of. 
This  diagram  or  man  was  used  in  the  examina- 
tion of  nearly  all  uie  witnesses.  In  testifying 
the  witnesses  would  Indicate  upon  the  map  cer- 
tain objects,  also  directions  in  which  water 
flowed,  and  other  things,  indicating  same  by 
pointing  out  tbe  objects,  tracing  the  Sow,  etc., 
accompanied  by  the  words  'here,'  'this  way,'  etc., 
but  no  marks  were  made  by  them  upon  the  map, 
to  preserve  a  record  of  their  references  thereto 
for  future  reference,  and  no  words  were  used 
by  the  witnesses  to  indicate  said  directions,  etc., 
but  the  Court  and  jury  received  such  evidence 
through  their  sense  of  sight  only,  and  no  record 
of  any  kind  Is  preserved  of  that  testimony." 

We  do  not  agree  with  counsel.  A  map  was 
introduced  in  evidence  and  accompanies  the 
case-made.  The  record  nowhere  discloses 
that  more  than  one  map  was  used,  and  we 
have  carefully  compared  the  evidence  with 
the  map,  and  It  makes  it  sofficiraitly  in- 
telligible. 

[2,  3]  Tbe  caae-made  comes  here  on  a  de- 
murrer to  the  plaintiff's  evidence,  and  It  is 
well  settled  that  in  such  case  it  must  be  tak- 
en that  he  who  interposes  the  demurrer  ad- 
mits all  tbe  facts  which  the  evidence  In  tbe 
slightest  degree  tends  to  prove,  and  all  the 
Inferences  and  conclusions  which  may  be  rea- 
sonably drawn  therefrom,  and  this  court  will 
consider  as  withdrawn  all  the  evidence  which 
Is  most  fiiTorable  to  the  party  demurring. 
Ziska  V.  Zlska,  20  Okl.  634,  05  Pac.  23  L. 
B.  A,  (N.  S.)  1. 

Applying  this  rule  to  tbe  case  at  bar.  It  is 
admitted,  for  tbe  puri>08e  of  this  demurrer, 
that  there  is  a  branch  heading  on  the  laud 
of  the  plaintiff,  which  flows  a  short  way  ou 
the  plaintiff's  land,  then  goes  over  on  the  de- 
fendant's land,  and  then  flows  off  to  tbe 
southeast;  that  In  case  of  floods  the  water 
from  Little  Bed  found  an  outlet  through  this 
branch ;  that  the  plaintiff's  dam  is  built  di- 
rectly across  It  and  prevents  Its  flowing  as 
it  did  before  the  construction  of  the  dam; 
and  that  prior  to  the  construction  of  tlie  dam 
the  water  ran  off  through  this  branch,  but 
that  this  Is  prevented  by  the  dam,  and  tbe 
water  Is  ponded  on  the  land  of  the  plaintiff. 
A  reasonable  deduction  from  this  evidence  is 
that  this  branch  Is  a  waterway  within  the 
deBultlon  of  this  court  In  C,  R.  I.  &  P.  B.  B. 
Co.  V.  Groves,  20  Okl.  101,  98  Pae.  7BB,  22  L. 
B.  A.  (N.  S.)  802.  where  it  Is  held: 

"Where  the  surface  water  has  been  accns' 
tomed  to  gather  and  flow  alovg  a  well-defined 
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channel,  which  hy  frequeot  running  it  has  worn 
or  cut  into  the  bo  aa  to  have  well-defined 
basks,  it  may  not  be  obstruction  to  the  injutg' 
of  the  dominant  proprietor." 

In  Town  ot  JeSeraon  T.  Hicks,  28  Okl.  684, 
102  Pac  70.  24  Lb  B.  A.  (N.  S.)  214.  it  Is 
held: 

"The  owner  of  the  lands  situated  upon  a  wa- 
ter course  may  construct  an  embankment  tbere- 
on  to  protect  his  land  from  the  superabundant 
water  in  times  of  Sood :  but,  iu  doing  bo,  he 
must  BO  place  the  embankment  that  the  natural 
and  probable  consequences  of  the  embankment 
in  times  of  ordinary  floods  will  not  be  to  cause 
the  overflow  to  erode,  destroy,  or  injure  the 
lauds  of  other  proprietors  upon  the  water 
course." 

In  Gulf,  C.  &  S.  P.  R.  Co.  v.  Richardson, 
42  Okl.  457,  141  Pac.  1107,  It  Is  held: 

"The  common  law  governing  the  diversion  of 
surface  water  as  adopted  and  applied  in  this 
state  has  been  modified  and  restricted  to  this 
extent,  namely,  that  each  proprietor  may  divert 
the  same,  cast  It  back,  or  pass  it  along  to  the 
next  proprietor,  provided  he  can  do  so  without 
injury  to  such  adjoining  proprietor.  Under  this 
rule  *  *  *  no  one  is  permitted  to  sacrifice 
his  neighbor's  property  in  order  to  protect  his 
own."  See.  also.  Inc.  Town  of  Idabel  v.  Har- 
rison. 42  Okl.  469,  141  Pac  1110;  St  L.  &  S. 
F.  R.  Co.  T.  Ramsey,  37  OkL  448.  132  Pac. 
478:  Davis  v.  Fry,  14  OkL  340.  78  Pac.  180, 
69  L.  R.  A.  460,  2  Ann.  Ou.  IML 

In  Qnlnn  t.  O.,  a  t.  ft  P.  R.  Oo.,  28  S.  D. 
126,  120  N.  W.  884,  22  ti.  a  A.  (N.  S.)  789, 
It  is  held  that  a  railroad  company  cannot,  in 
the  construction  of  Its  road,  negligently  ob- 
struct a  ravine  through  whidi  surface  water 
Is  accustomed  to  flow,  and  cast  such  water 
back  on  the  land  of  an  upper  proprietor. 

In  Wharton  t.  SteTena,  84  Iowa,  107,  60  N. 
W.  662.  16  L.  B.  A.  630,  86  Am.  St.  Rep.  296, 
it  Is  held: 

"There  is  apparently  a  conflict  of  authorities 
on  this  point  which  is  not  real,  resulting  from 
the  undeflned  use  of  the  words  'surface  water.' 
When  such  water  flows  by  a  well-deflned  and 
natural  course  upon  lower  lands,  that  flow  can- 
not be  interfered  with  by  either  the  upper  or 
lower  proprietor.  But  when  such  water  has  no 
defined  course,  but  spreads  out  over  the  land 
without  a  well-defined  course,  it  may  be  turned 
hiy  the  landowner  in  any  direction.  But,  where 
surface  water  has  a  fixed  and  certain  course, 
as  a  swale,  though  it  may  be  narrow  or  broad, 
its  flow  cannot  be  interrupted  to  the  injury 
of  an  adjoining  proprietor." 

In  Pinkstafr  v,  StefCy,  216  111.  406,  76  N.  B. 
163,  it  is  held: 

"The  intersst  of  good  husbandry  does  not  jus- 
tify the  construction  of  a  levee  by  the  owner  of 
the  servient  estate  along  the  bank  of  a  creek 
to  protect  his  land  from  overflow  in  times  of 
flood,  where  the  effect  thereof  is  to  interfere 
with  the  natural  flow  of  the  water  to  the  in- 
jury of  the  owner  of  the  dominant  estate." 

We  think  the  cases  dted  above  are  decisive 
of  the  case  at  bar. 

The  defendant  in  error  has  dted  the  case 
of  Taylor  v.  Flckas,  64  Ind.  167,  31  Am.  Rep. 
114,  but  the  facts  in  that  case  are  different 
trora  those  now  under  consideration.  In 
that  case  the  damage  complained  of  was  that 
the  defendant  had  planted  a  row  of  trees 
along  the  boundary  line  between  his  land  and 


that  of  the  plaintiff,  which  obstructed  the 
passage  of  driftwood  in  case  of  a  flood,  but 
in  disttnguisblng  that  case  from  those  of 
the  character  now  under  consideration  the 
court  says: 

"The  true  doctrine  in  such  a  case,  we  believe, 
was  expressed  by  the  Chancellor  in  the  case  o£ 
Earl  V.  De  Uart.  1  N.  J.  Eq.  280  [72  Am.  Dec 
395]:  'If  the  face  ot  the  country  is  such  as 
necessarily  collects  in  one  body  so  large  a  quan- 
tity of  water,  after  heavy  rains  and  the  melting 
of  large  t)odies  of  snow,  as  to  require  an  outlet 
to  some  common  reservoir,  and  if  such  water  is 
regularly  disctiarged  through  a  well-defined 
cliannel,  which  the  force  of  the  water  lias  made 
for  itsuf.  and  which  is  the  accustomed  ctiannel 
tbEoogh  which  it  flows,  and  has  flowed  from 
time  immemorial,  such  channel  is  an  ancient 
natural  water  course.'  ** 

In  our  opinlcm,  the  evidence  of  the  plain- 
tiff, and  the  conduslona  which  may  be  rea- 
sonably drawn  from  it,  brings  this  case  with- 
in the  authorities  above  dted,  and  there  was 
error  In  sustaining  the  demurrer  to  the  evi- 
dence. 

[4]  If  the  Inference  to  be  dmwn  fnmi  the 
evidence  Is  a  reasonable  one,  altbou^  not  a 
necessary  one,  the  court  will  not  Invade  the 
province  of  the  Jury  by  taking  fhim  it  the 
r^ht  to  pass  on  the  fact  to  be  deduced  from 
such  inferenca  Waters-Fierce  011  Co.  v. 
Deselms,  18  Okl.  107,  89  Paa  212. 

We  thwefore  recommend  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

FSB  CUBIAM.  Adopted  In  whol& 


CHIGBjLSAW  COMPRESS  GO.  v.  BOW. 
(No.  4246.) 

(Supreme  Court  of  OUalwma.   June  8*  1916.) 
(SpUaInu  &ir  the  OmurU) 

1.  TEIAL  ^=>248— iNSTBUCnONS. 

It  is  the  duty  of  the  court  to  give  instruc- 
tions that  are  fairly  correct  in  all  material 
parts,  and  to  correct^  state  the'  law  as  ap- 
plicable to  the  case  on  trial,  and  not  to  state 
abstract  principles. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  §§  582,  583 ;  Dec.  Dig.  «s»248.] 

2.  Trial  €=s>20S— iNSTstJcnoNs. 

It  is  not  necessary  for  each  separate  in- 
struction to  embody  every  fact  or  element  es- 
sential to  sustain  or  defeat  an  action,  nor  is  it 
necessary  for  each  separate  instruction  to  cover 
the  entire  case.  If  the  different  instructions, 
taken  together  and  considered  as  a  whole,  ^ir- 
ly  present  the  law  o£  the  case,  and  there  is  no 
conflict  between  the  different  paragraphs  there- 
of, this  will  be  sufficient 

[Ed.  Note.— For  other  eases,  see  IViaL  Cent 
Dig.  IS  477-479;  Dec.  Dig.  «=»203.] 

3.  Mabteb  and  Seevant  293— Duty  or 
Mabteb— Safe  Place  to  Work. 

It  is  not  error  for  the  court,  in  an  Instruc- 
tion as  to  the  master's  duty  relative  to  the 
working  place  of  his  servant,  to  say,  "It  was 
the  duty  of  tbe  master  to  provide  a  suitable 
and  reasonably  safe  place,'*  etc.;  but  a  better 
statement  of  the  duty  would  be,  "The  master  is 
required  to  use  ordinary  care  in  providing  a 


A=>For  other  cases  sea  tame  topic  and  KET-NUUBBR  In  all  K^-Numbered  Digests  and  IndsxsB 

Digitized  by  Google 


QkL) 


CHICKASAW  COMPRESS  CO.  T.  BOW 


1167 


reasonablr.  safe  place  In  vUch  bis  servant  is  to 

work." 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1148-1156.  115a-U60; 
I>ec  Dig.  «=»2»3.] 

4.  DAUAOBS  «S9210— iNSTBDOnONS. 

An  inBtnietioD,  otherwiae  correct  as  to  the 
measure  of  damages  and  the  elements  to  be 

considered  in  the  asaesBinent  thereof,  is  not  er- 
roneous for  failure  to  tell  the  jury  their  ver- 
dict must  be  based  upon  the  evidence,  where  in 
the  general  charge  this  direction  is  given. 

[Ed.  Note.—For  other  cases,  see  Damages, 
Cent  X)is.  U  537.  53S;  Dec  Dig.  «=»210.] 

5.  Appeai.  and  Ebbob  ^=>1068— Absibaot 
INSTBUCTIONS— Harmless  Erbob. 

The  giving  of  an  instruction  which  states  a 
correct  principle  of  law,  but  which  has  no  ap- 
plication to  the  issues  involTed  or  the  proof, 
wUl  not  warrant  a  reversal  of  the  judgment, 
unless  it  is  apparent  that  such  instruction  mis- 
led the  jury. 

[Ed.  Note.— For  other  cases*  see  Appeal  and 
Strror,  Gent  Dig.  S  4320;  Dec.  I^.  «s»10e6.] 

Error  from. District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  L.  T.  Bow  ngslnst  the  Chickasaw 
Ct>mpTe8S  Company.  Judgment  for  plaintiff, 

nnd  defendant  brings  error.  Affirmed. 

Potterf  &  Walker,  of  Ardmore,  and  J.  3. 
fioss,  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. J<duuton  &  McGlU  and  Harreld  &  Ward, 
all  of  Ardmore,  for  defoidant  In  .error. 

HARDY,  J.  Plalnttff  was  night  watchman 
for  the  Chlduisaw  Compress  Company,  and 
his  duties  consisted  of  protecting  the  defend- 
ant's property  from  fire  and  thieves,  and  he 
was  required  to  visit  certain  keys  attached  to 
posts  with  a  time  or  watch  clock,  situated  at 
diflferent  points  around  the  property  at  reg- 
ular Intervals,  to  turn  the  keys,  which  was 
to  show  that  he  was  performing  bis  duties. 
September  20,  1910,  while  making  his  rounds 
at  night,  he  fell  into  a  hole  In  the  platform, 
and  suffered  Injury,  and  brought  this  action. 
Verdict  was  rendered  In  his  faror,  and  de- 
fendant brings  error. 

The  only  matters  urged  in  the  brief  of 
plafntiCf  in  error  are  alleged  errors  of  the 
court  in  instructions  given  to  the  jury.  Ob- 
jection Is  made  to  Instruction  No.  5  for  the 
reason  that  it  is  not  a  correct  definition  of 
negligence,  in  that  it  omits  to  include  therein 
certain  elements  necessary  to  constitute  a  cor- 
rect definition  of  such  term.  It  Is  admitted 
by  counsel  for  defendant  in  enor  that  this  In- 
struction is  not  a  correct  definition  of  negli- 
gence as  announced  by  this  court  in  Chicka- 
sha  Cotton  Oil  Co.  v.  Brown,  39  Okl.  245, 
134  Pac.  tm;  but  it  is  insisted  that,  wben 
considered  In  ctmnection  with  other  instruc- 
tions and  applied  to  the  facts  In  the  case,  re- 
versible error  cannot  be  found.  No.  5  la 
merely  an  attempt  by  the  court  to  give  an 
abstract  definition  of  negligence. 

In  instruction  No.  9  the  court  Instructed 
the  jury  as  follows: 

"You  are  instructed  that  it  is  not  the  duty 
of  the  employer  to  provide  a  place  to  work 


which  is  absolutely  safe,  and  the  law  imposes 

on  the  employer,  which  in  this  instance  would 
be  the  compress  company^  only  the  (^ligation 
to  use  reasonable  and  ordinary  care,  skill,  and 
diligence  in  furnishing  a  suitable  and  safe  place 
for  its  employes  to  work.  In  this  instance 
the  burden  is  on  the  plaintiff  to  show  that  the 
defendant  compress  company  did  not  use  rea- 
sonable and  ordinary  care  and  diligence  in 
furnishing  him  a  suitable  and  safe  place  in 
which  to  perform  the  duties  incumbent  upon 
him,  and  unless  he  does  this  by  a  fair  prepon- 
derance of  the  testimony,  or  if  from  the  testi- 
mony you  find  that  the  compress  company  did 
use  reasonable  and  ordinary  care  in  furnishing 
a  place  to  work,  then  it  would  be  your  duty  to 
find  a  verdict  for  the  defendant,  in  this  case." 

In  this  instruction  the  jury  were  told  by 
the  court  that  it  was  the  duty  of  the  compress 
company  to  use  reasonable  and  ordinary  care 
and  diligence  In  furnishing  to  plaintiff  a 
suitable  end  safe  place  In  which  to  perform 
the  duties  Incumbent  upon  him,  and  It  was 
not  the  du^  of  ttie  employer  to  provide  a 
place  to  work  which  was  absolutely  saiSo, 
This  Instruction  stated  to  the  Jury  tlie  cor- 
rect measure  of  duty  which  the  law  Imposes 
upon  the  master  with  regard  to  furnishing  a 
reasonably  safe  place  in  which  his  employes 
are  required  to  work,  and  makes  a  substan- 
tially correct  application  of  the  principle  to 
the  facts  of  this  case.  Kleeley  t.  S.  W.  Cot- 
ton OU  Ga,  IB  Okl.  356,  75  Pac.  537,  64  L. 

B.  A.  145;  Choctaw  Electric  Co.  t.  Clark,  28 
Okl.  399,  114  nic.  730;  Frederick  Cotton  Oil 
&  Mfg.  Co.  V.  Traver,  36  OkL  717,  129  Pac. 
747 ;  Great  Western  Coal  &  Coke  Go.  t.  Ha- 
lone,  89  Okl.  693,  136  Paa  403;  Frisco 
L.umber  Co.  t.  Gliomas,  42  Okl.  670, 142  Pac 
310;  Texas  Co.  v.  Collins,  42  Okl.  374,  141 
Pac.  783;  Blldland  Valley  By.  Ca  v.  Wil- 
liams, 42  Okl.  444,  141  Pac.  1103;  Dolese 
Bros.  T.  Smith.  42  OkL  462,  141  Pac.  775; 

C,  B.  I.  &  P.  R.  R.  Co.  T.  Bennett,  36  Okl. 
358,  128  Pac.  705 ;  Dewey  Port  Cement  Co. 
T.  Blunt,  88  Okl.  182,  132  Pac.  659;  C,  B  I. 
ft  P.  B.  B.  Go.  T.  Duran,  38  OkL  719,  lU 
Pac.  876.  And  we  do  not  think  that  the  Jury 
could  have  misunderstood  the  measure  of  du- 
ty owing  by  plaintiff  In  error  to  the  defend- 
ant in  error  at  the  time  of  the  accident 

No.  6  is  also  complained  of  for  the  reason 
that  it  is  not  a  correct  definition  of  contribu- 
tory negligence,  that  It  is  confusing  and  mis- 
leading, and  falls  to  make  any  reference  to 
the  degree  of  prudence  and  care  that  plain- 
tiff should  have  exercised  for  his  own  safety. 
Standing  alone  tbis  Instruction  would  not  be 
sufiiclent  upon  that  question,  end  would  be 
fairly  subject  to  the  critldsm  made  against  It 

No.  10  is  as  follows: 

"You  are  instructed  that  it  was  the  duty  of 
the  Chickasaw  Compress  Company  to  provide 
a  suitable  and  reasonably  safe  place  for  the 
plaintiff  to  work,  and  if  yon  believe  from  the 
evidence  that  the  said  compress  company  had 
caused  a  hole  to  be  torn  up  in  the  platform  and 
had  left  the  same  open,  without  any  notice  to 
the  plaintiff  and  without  any  warning,  and 
that  while  in  the  exercise  of  ordinary  care  he 
did  not  discover  that  said  bole  was  open,-  and 
in  pursuing  his  duty  as  an  employ^  of  said 
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company  passed  along  the  way  and  fell  into 
said  Iiole  by  reason  of  the  n^Usence  of  Raid 
compress  company,  then  your  verdict  shotild  be 
for  the  plaintiff  for  such  amount  as  in  your 
judgment  he  Is  entitled." 

In  No.  8,  which  Is  not  excepted  to,  the 
court  also  told  the  jury  that  It  was  the  duty 
of  the  plalntlCf  to  exercise  ordinary  care  and 
diligence  to  observe  and  become  cognizant  of 
ohvious  defects  In  the  mac^nery  and  work- 
ing place,  and  that  he  was  charged  with  the 
knowledge  and  assumption  of  the  risk  of  such 
defects  which  were  known  to  him,  or  which 
could  have  been  known  by  the  use  of  ordi- 
nary care  to  a  person  of  reasonable  prudence 
and  diligence  In  bis  ^tuatlon. 

No.  7.  to  which  no  exceptions  were  reserv- 
ed, Is  as  follows: 

"TCou  are  inBtructod  that  where  there  ia  dan- 

?;er,  and  the  peril  Is  known,  whoever  encounters 
t  Tolantarily  and  unnecessarily  cannot  be  re- 
garded ai  exerdsinc  ordinary  prudence,  and 
therefore  does  so  at  bis  own  risk.  If  you  find 
ifom  the  evidence  that  there  wok  danger,  and 
the  peril  was  known  to  the  plaintiff,  and  he 
unnecesBBrily  and  without  ordinary  prudence 
was  Injured  thereby,  then  there  is  no  liability 
on  the  part  of  the  defendant,  and  your  verdict 
should  be  for  the  defendant.*' 

Considering  instructlona  Nos.  10,  8,  and  7 
together,  we  find  that  the  court  has  Instructed 
the  Jury  that  It  was  the  duty  of  the  plain- 
tiff to  exercise  ordinary  care  and  diligence 
to  observe  and  become  cognizant  of  obvious 
defects  In  the  machinery  and  working  place, 
and  that  be  was  charged  with  the  knowledge 
and  assumption  of  the  risk  of  such  defects 
which  are  known  to  him,  or  which  could 
have  been  known  by  the  use  of  ordinary  care 
to  a  person  of  reasonable  prudence  and  dili- 
gence In  his  situation,  which  Is  the  correct 
rule  us  to  ussutnptlou  of  risk.  Great  Western 
Coal  &  Coke  Co.  v.  Cunningham,  43  OkL  417, 
143  rna  26;  Coalgate  Co.  v.  Hurst.  25  OkL 
588,  107  Pnc  657.  And,  further,  that  where 
tbere  is  danger,  and  the  peril  is  known  or 
could  hare  been  known  by  the  exercise  of 
ordinary  care,  whoever  encounters  It  volun- 
tarily and  unnecessarily  cannot  be  regarded  as 
exercising  ordinary  prudence,  and  that  If  they 
found  from  the  evidence  that  there  was  dan- 
ger, and  the  peril  was  known  to  the  plaln- 
tlir,  and  he  unnecessarily  and  without  ordi- 
nary prudence  was  Injured  thereby,  then  the 
defendant  would  not  be  liable,  which  Is  a 
substantially  correct  statement  of  the  law. 
Frederick  Cotton  Oil  &  Mfg,  Co.  T.  Traver, 
supra ;  26  Cyc  1236. 

[1  ]  It  is  the  duty  of  the  court  to  give  in- 
Btructlons  that  are  substantially  correct  in 
all  material  parts,  and  to  correctly  state  the 
law  applicable  to  the  case  on  trial,  as  made 
out  by  the  pleadings  and  the  evidence.  OkL 
Ky.  Co.  V.  Christenson,  148  Pac  94;  Humph- 
rey T.  Moi^an,  30  OkL  343.  120  Pac.  577; 
Dunlap  V.  Flowers,  21  Okl.  GOO,  99  Pac.  643: 
Bales  T.  N.  W.  Coneol.  Mill.  Co.,  21  OkL  421, 
96  Pac.  599.  See,  also,  Sackett  on  Ins.  ft 
179;  Thorwegan  v.  King,  111  D.  S.  549,  4 
Sup.  Ct.  029,  28  U  Ed.  514;  Pleasants  V. 
Fanta*  88  U.  &  (22  WalL)  UQ,  22  U  lad.  7Sa 


[21  It  is  not  necessary,  however,  for  eadi 
separate  Instructlmi  to  embody  every  fact  or 
element  essential  to  sustain  or  defeat  an  ac- 
tion, nor  is  It  necessary  for  each  separate  in- 
struction to  cover  the  entire  case.  If  the 
different  Instmctlons,  taken  together  and  con- 
sidered as  a  whole,  fairly  present  the  law  of 
the  case,  and  there  is  no  conflict  between  the 
different  paragraplis  tliereof,  this  will  be  suf- 
ficient. Grant  et  al.  v.  Milan,  20  Okl.  672, 
95  Pac.  424;  A.,  T.  &  S.  F.  Ey.  Co.  v.  Marks, 
11  Okl.  82,  65  Pac.  990;  Chlckasha  SL  Ry. 
Co.  v.  Marshall,  43  Okl.  192,  141  Pac.  1172; 
C.  R.  I.  &  P.  Ry.  Co.  V.  Pltchford,  143  Pac. 
1146 ;  C,  B.  I.  &  P.  Ry.  Co.  v.  Johnson,  25 
Okl.  760,  107  Pac.  662.  27  L.  R.  A.  (N.  B.) 
879 ;  First  NaL  Bank  of  Tishomingo  v.  In- 
gle, 37  Okl.  276, 133  Pac.  895;  Muskogee  Elec 
Trac.  Co.  v.  Eye,  148  Pa&  100. 

While  these  instmctlons  are  subject  to 
crlticUun  in  the  verbiage  and  arrangement 
thereof,  yet,  taking  them  as  a  whole  and 
considering  them  together  as  applied  to  the 
facts  of  this  case,  the  trial  court  has  under- 
taken to  make  a  correct  application  of  the 
principles  of  the  law  regulating  the  duties 
and  liabilities  of  the  parties  to  the  facts,  as 
disclosed  by  the  evidence,  and  the  instruc- 
tions so  given  are  substantially  correct,  and, 
when  so  applied  to  the  evidence,  we  think  it 
cannot  be  claimed  that  the  Jury  were  mis- 
directed In  any  substantial  particular,  nor 
that  any  material  prejudice  has  resulted  to 
the  defendant  by  reason  of  the  gtving  thereof. 

[9]  Instruction  No.  10  is  also  crltlolzed  be- 
cause the  court  instructed  the  Jury: 

"Yon  are  instructed  that  it  was  the  duty  of 
the  Chickasaw  Compress  Company  to  provide 
a  anitnblR  and  reasonably  safe  place  for  the 
plaintiff  to  work.  •  • 

CounRel  Insist  that  this  Instruction  Is  er- 
roneous, berause  It  Informs  the  Jury  that  It 
was  the  positive  duty  of  the  defendant  to 
provide  a  suitable  and  safe  place  for  the 
plaintiff  to  work.  Taken  alone,  this  state- 
ment of  the  law  cannot  be  regarded  as  a 
technically  correct  8tatem«3t  of  the  measure 
of  the  duty  which  a  master  owes  to  his  serv- 
ant In  Na  9,  to  which  no  exceptions  were 
taken,  the  Jury  were  told  that  it  was  not  the 
duty  of  a  master  to  provide  a  place  which 
was  absolutely  safe,  but  that  the  law  im- 
posed only  the  oUI^tion  to  use  ordinary 
care,  skill,  and  diligence  in  that  regard.  The 
complaint  made  to  the  Instruction  now  under 
consideration  is  to  the  statement: 

"That  it  was  the  duty  of  the  compress  com- 
pany to  provide  a  auitable  and  reasonably  safe 
place  for  the  plahitiff  to  work,"  etc. 

It  would  have  been  better,  and  have  been 
nnobJecUonable,  to  say  "that  the  defendant 
was  required  to  use  ordinary  care,"  etc.;  but 
the  two  ways  of  expressing  a  master's  duty 
in  this  particular  are  used  interchangeably 
In  the  text-books  and  decisions  throughout 
the  country  and  in  this  state.  Frisco  Lumber 
Co.  T.  Thomas,  42  Okl.  070,  142  Pac.  310; 
Frederldc  Cotton  OU  &  Mfg.  Co.  v.  Traver, 
supra;  Choctaw  [Amb«  Ost,  v.  Clark»  supra; 
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ConitniotlOii  Oft  T.  WUflon,  IT  OU.  356,  87 
Pac.  320;  Baemmell-Braiin  Co.  t.  GabiU.  14 
OlEl.  422,  70  Pac.  260 ;  Great  Western  Ooal  & 
Ooke  Ca  t.  Malon^  supra. 

[4]  The  last  danae  of  Instrnctloii  N<k  10 
and  instnieUon  No.  12  are  complained  of 
because  they  fall  to  tell  the  Jury  their  ver- 
dict should  be  based,  upon  the  evldedce.  ^Is 
objection  Is  not  good.  In  Nd  3  the  ooort  tells 
the  Jury: 

"And  you  must  look  to  the  evidence  In  this 
case  that  has  been  admitted  before  you  by  the 
court  from  the  witness  atand,  and  which  proof 
you  will  apply  to  the  instructiuDs  of  the  court 
which  coutaiDB  the  law  for  your  guidance,  and 
return  your  verdict  accordingly." 

And  In  Instruction  No.  4  tbe  court  again 
says: 

"Ton  are  instructed  that  It  is  incumbent  upon 
tbe  plaintiff  to  eetabliah  bis  allefratioDB  by  a 
preponderance  of  the  evidence  before  he  can 
recover,  and  it  you  find  that  his  allegations 
have  not  been  established  by  a  preponderance 
of  the  evidence,  then  the  plaintiff  is  not  mtitled 
to  recover." 

This  instruction  clearly  informed  tbe  Jury 
that  In  arriving  at  tbelr  findings  upon  any 
Issue  In  the  case  they  were  to  apply  tbe  evi- 
dence to  tbe  law,  and  if  the  allegations  of 
plaintiff  were  not  estabUsbed  by  a  preponder* 
ance  of  tbe  evidence  be  would  not  be  entitled 
to  recover.  Instnictlona  like  tbe  latter  part 
of  No.  10  and  No.  12,  when  considered  with 
the  Instructions  as  a  whole,  in  which  Tproper 
directions  are  given  to  tbe  Jury  as  to  tbe 
correct  measure  of  damages  and  the  right 
method  of  arriving  tbereat,  are  upheld  by 
the  courts  and  considered  good  by  the  text- 
writers.  O^ompson  on  Trials  (2d  Bd.)  3218; 
a,  R.  I.  &  p.  By.  Co.  V.  Leisy  Brewing  Ca, 
174  111.  547,  51  N.  B.  572;  Louisville,  N.,  etc.. 
By.  Co.  V.  Falvey,  104  Ind.  409,  3  N.  a  389, 
4  N.  B.  90&  Thompson  on  Trials,  {  2318, 
Is  as  follows: 

"To  use  only  the  words,  If  die  jury  believe,' 
without  conveying  to  their  miudi)  Uiat  they  are 
to  found  their  belief  on  the  evidence,  is  an  ob- 
jectionable way  of  giving  an  instruction ;  but 
as  jurors  are  supposed  to  have  some  small 
trace  of  sense  there  Is  a  presumption  that  they 
know  that  they  are  to  find  from  the  evidence, 
and  accordingly  it  is  not  necessary  to  repeat 
this  expression  at  every  turn  in  the  charge. 
*  •  *  So  an  instruction,  otherwise  correct  as 
to  the  measure  of  damages  and  the  elements 
to  be  taken  into  considerntion  in  assessing  the 
damages,  is  not  bad  because  the  judge  omits 
to  admonish  the  jury  therein  that  they  must 
assess  the  damages  from  the  evidence  in  the 
case." 

In  tbe  case  of  C,  B.  I.  &  P.  By.  Co.  v.  Leisy 
Brewing  Co.,  supra,  it  was  said: 

"At  the  t>eginniiig  of  the  instructlMt  the  Jury 
are  required  to  find  from  the  evidence  that 
the  lots  in  question  are  susceptible  of  eolai^e- 
moit,  etc  The  requirement  to  find  fn>m  the 
evidence^  as  thus  made  at  the  begianing  of  the 
instruction,  applies  and  extends  to  aU  subse- 
quent clauses  o£  the  instruction.  *  *  *  If 
the  first  part  of  an  instruction  contains  a 
clause  requiring  them  to  make  a  finding  from 
the  evidence,  a  jury  of  intelligent  men  will  not 
be  misled  by  the  omission  of  such  clause  in  tbe 
remaining  portion  of  the  instruction." 


The  objection  to  Xo.  12,  tliat  It  salmltB  loss 
of  time  to  the  Jury  as  an  item  of  damages,  la 
not  well  taken.  Plaintiff  alleges  that  on 
account  of  his  injury  he  is  unable  to  work, 
and  also  alleges  that  at  tbe  time  of  the  injury 
he  was  earning  a  salary  of  $40  per  month. 
Tbe  evidence  tends  to  show  that  he  is  unable 
to  perform  manual  labw,  and  that  tie  has 
bem  out  oi  wotk  since  discharged  by  plalntlfT 
in  error,  and  Is  sufficient  to  carry  this  ques- 
tion to  the  Jury. 
[G]  Tbe  court,  farther  Instructed  the  Jury: 
"You  are  further  instructed  that  a  master  is 
required  to  inspect  the  place  of  work  from  time 
to  time  and  keep  it  In  a  reasonably  safe  con- 
dition." 

It  Is  claimed  that  thU  instruction  should 
not  have  been  given,  because  It  was  calculat- 
ed to  create  in  the  minds  of  the  Jury  an  Infer- 
ence that  the  master  was  an  absointe  Insurer. 
This  could  not  be,  because  In  No.  9,  whldi 
is  quoted,  the  court  ^cpressly  told  the  Jury 
that  It  was  not  tbe  duty  to  furnish  an  ab- 
solutely safe  place  In  wbl<di  to  work,  but 
that  the  law  Imposed  only  the  obligation  to 
use  reasonable  and  ordinary  care,  skill,  and 
diligence  In  this  respect  The  Instruction  is 
a  correct  statement  of  the  abstract  rule  of 
law.  26  Cya  1136.  And,  conceding  that  It 
had  no  place  in  this  case,  it  could  not  pos- 
sibly have  prejudiced  the  Jury,  and  there- 
fore would  not  constitute  reverslNe  exiot. 

"The  giving  of  an  instruction  which  states  a 
correct  principle  of  law,  but  which  has  no 
application  to  the  issues  involved  or  the  proof, 
will  not  warrant  a  reversal  of  the  Judgment, 
nnlesB  it  is  apparent  that  such  instruction  mis- 
led the  jury.'^  Pearson  v.  Yoder,  89  Okl.  106. 
184  Pac  421,  48  L.  B.  A.  (H.  &)  884;  2 
Thompson  on  Trials,  S  3221. 

The  sufficiency  of  the  evidence  to  sustain 
the  findings  of  the  jury  is  not  questioned; 
the  only  errwa  urged  being  the  Instructions 
complained  of,  which  we  have  already  con- 
sidered, and  after  an  examination  of  the  en- 
tire record  Uiis  court  is  unable  to  say  that 
plaintiff  In  error  was  deprived  of  a  substan- 
tial right,  or  that  Justice  was  denied  In  tbe 
trial  of  tbe  case.  Sections  4701,  6005,  Bev. 
Laws  1010. 

Finding  no  such  errors  In  tbe  record  before 
us,  the  judgment  of  the  trial  court  Is  there- 
fore affirmed.   All  the  Justices  concur. 


GOUBLBT  T.  LOOKABArOH.  (No.  4322.) 
(Supreme  Court  of  Oklahoma.   June  8,  1815.) 

(SyUabuM  by  the  Oouri.) 

1.  Dahaoes  «=»9  — Bbbach  op  Contract  — 
Nominal  Damages. 

In  an  action  for  breach  of  contract,  if 
proven,  tiie  plaintiff  may  recover  nominal  dam- 
ages, even  titongh  no  appreciable  Injury  has  been 
shown. 

[Ed.  Note.— For  other  cases,  see  DamageSt 
Cent.  Dig.  SS  7-15;  Dec  Dig.  «=>».] 

2.  Pleading  €=>20J>— Dbuubreb, 

Where  the  pleader  undertakes  to  allege 
two  different  remedies  or  rights  oE  recovery  up- 
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on  the  Bame  state  of  facta,  and  the  question  !a 
presented  as  to  which  of  said  remedies,  if  either, 
is  proper,  a  general  demurrer  to  said  petition 
should  be  overruled  if  the  alleeations  in  Bopport 
of  either  of  such  remedies  contain  facts  aufficjent 
to  constitute  a  cause  of  action;  and,  under  such 
a  condition  of  the  pleadings,  this  court  will  not 
undertalie  to  point  out  the  proper  remedy,  but 
will  simply  pass  upon  the  question  raised  by  the 
demurrer  to  the  whole  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  U  491-193,  495,  496,  498-610;  Dec. 
Dig.  «g=>20B.] 

Ckuumlssioiiera*  Opinion,  Division  No.  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 

Action  by '  A.  R.  Gourley  against  H.  C. 
Lookabaugli.  Judgment  for  defendant,  and 
plaluUff  brings  error.  Reversed  and  le- 
manded. 

A.  R.  Gouriey,  pro  se,  and  S.  A.  Horton, 
both  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. Warren  K.  Snyder,  of  Oklahoma.  Olty, 
for  defendant  in  error. 


ROBBEBTS,  C.  Error  from  the  district 
court  of  Oklahoma  county.  On  the  1st  day 
of  December,  1811,  the  plaintiff  below,  who 
is  also  plaintiff  herein,  filed  his  second 
amended  petition  against  the  defendant  be^ 
low,  who  is  defendant  herein,  as  follows: 

*'Plaintitf  for  Ms  cause  of  action  against  the 
defendant  alleges  and  avers:  That  on  or  about 
the  2lBt  day  of  February,  li>10,  the  plaintiff  con- 
tracted and  did  sell  tlie  defendant  the  follow- 
ing described  real  estate,  to  wit  [land  describ- 
ed!, for  which  the  defendant  agreed  to  pay  the 
plaintiff  the  sum  of  $2,000;  that  the  defend- 
ant paid  the  plaintiff  on  said  contract  ¥250, 
and  agreed  to  pay  the  remainder  of  said  aum  as 
follows :  Two  hundred  dollars  six  months  from 
and  after  the  21st  day  of  February,  1910,  and 
$200  each  six  months  until  the  same  should 
be  paid  in  full:  and  that  said  contract  further 
provides  that  Ute  defendant  should  pay  8  per 
cent,  interest  on  said  $2,000  from  its  date  there- 
of until  paid. 

"The  plaintiff  alleges  and  avers:  That  the 
defendant  had  failed  to  carry  out  the  terms  of 
said  contract,  for  the  reason  that  he  has  failed 
and  neglected  to  carry  out  said  contract  by  pay- 
ing any  installments  or  interest:  and  that  he 
is  now  indebted  to  tiie  plaintiff  in  the  sum 
of  $600  for  six  installments  due,  together  with 
interest  on  the  $2,000,  or  the  sum  of  $240;  and 
that  the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  $840  upon  said  contract;  and  that  he 
has  failed  and  refused  to  carry  out  his  said  con- 
tract By  the  terms  of  said  contract  he  agreed 
to  pay  $200  every  six  months  and  interest  as 
aforesaid;  and,  further,  by  the  terms  of  said 
contract  the  defendant  is  to  forfeit  all  the  pay- 
ments as  liquidated  damages  In  case  of  his  fail- 
ure to  pay  any  two  or  more  installments  of  in- 
terest. 

"The  plaintiff  alleges  that  said  property  has 
depreciated  in  value,  and  is  not  now  worth  to 
exceed  the  sum  of  $840;  and  that  this  plaintiff 
has  been  dama^  by  the  reason  of  the  failure 
to  carry  out  said  contract  in  the  difference  be- 
tween the  $2,000,  the  contract  price,  and  the 
$2,000  and  $840  interest  thereon.  Wherefore 
the  plaintiff  prays  that  be  have  and  recover  of 
and  from  the  defendant  the  sum  of  $840  and 
interest  thereon  at  the  rate  of  8  per  cent,  from 
this  date. 

"A  full,  true  and  correct  copy  of  said  contract 
la  hereto  appended,  marked  'Exhibit  A,'  refer- 


red to  and  made  a  part  of  Uits  second  amended 

petition." 

"Contract  for  Deed. 

"This  agreement  made  this  21st  day  of  Feb. 
1910,  by  and  between  A.  R.  Gourley  of  Okla- 
homa City,  OkL,  party  of  the  first  part  and  H. 
C.  Loukabaugh  of  blaine  county,  Oklahoma, 
party  of  the  second  part :  Witnessetb  :  That 
for  and  fn  consideration  of  ($250.00)  two  hun- 
dred and  fifty  dollars  in  hand  paid  to  the  party 
of  the  first  part  by  the  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowl- 
edged and  for  and  in  consideration  of  the  mu- 
tual covenants  and  agreements  herein  entered 
into  and  upon  the  complete  payment  of  the  par- 
ty of  the  first  part  the  sum  of  money  hereio^ter 
specified,  party  of  the  first  part  does  hereby 
agree  to  furnish  a  good  and  sufficient  warranty 
deed  to  the  party  of  the  sectmd  part  the  follow- 
ing described  tract  or  parcel  of  land  situated  in 
Cleveland  county,  Okialioma,  to  wit  [land  de- 
Bcribed]. 

"And  the  said  party  of  the  second  part  does 
hereby  agree  in  addition  to  the  payment  of  the 
above  specified  sum  of  money  to  pay  to  the  said 
first  party  the  further  sum  of  two  thousand  dol- 
lars ($2,000.00)  to  be  paid  in  installments  of 
two  hundred  dollars  ($200)  each  six  months  un- 
til the  full  sum  of  two  thousand  doUars  ($2,000.- 
00),  shall  have  been  paid,  the  first  payment  to 
be  due  August  21,  1910,  and  like  sums  each  six 
months  thereafter. 

"First  party  agrees  to  execute  and  deliver  to 
any  part  or  subdivision  of  this  property  a  good 
and  sufficient  warranty  deed  any  time  during  the 
pendency  of  this  contract  upon  payment  of  the 
said  first  party  of  the  full  amount  of  said  sale 
in  cash,  provided,  however,  the  amount  so  paid 
shall  not  be  less  than  a  proportional  part  of 
unpaid  balance  due  under  this  contract. 

"All  payments  to  bear  interest  at  the  rate  of 
8%'  per  annum,  payable  BemiannoaUy  and  any 
part  of  the  principal  may  Ite  paid  at  any  time 
to  stop  interest. 

"It  is  further  agreed  and  stipulated  by  and 
between  the  parties  that  time  la  the  essence  of 
this  agreement  and  upon  default  upon  the  part 
of  the  party  of  the  second  part  on  payment  of 
two  or  more  installments  the  said  second  party 
shall  forfeit  to  the  party  of  the  first  part  as 
liquidated  damages  any  such  sum  or  sums  as 
may  have  been  paid  under  this  agreement  and 
all  other  rights  and  interest  accruing  to  said 
second  party  hereunder. 

"It  is  further  stipulated  by  and  between  the 
said  parties  that  tiiis  contract  shall  in  case  of 
death  of  either  or  any  of  the  said  parties  be 
binding  upon  the  heirs,  administrators,  assigns 
of  said  deceased  party  or  parties. 

"It  is  further  agreed  that  this  contract  shall 
be  assignable  by  the  party  of  the  second  part 
This  contract  is  made  in  dunlicate  a  copy  of 
which  is  to  be  retained  by  each  of  the  parties 
hereto." 

Thereafter,  on  the  9th  day  of  Deoenber, 
the  defendant  filed  a  demurrer  to  said  peti- 
tion, which  is  as  follows: 

"Nuw  comes  the  defendant,  H.  G.  Looka- 
baugh.  by  his  attorney.  Warren  K.  Snyder,  and, 
after  leave  of  court  had  and  granted,  files  this 
his  demurrer  to  the  amended  petition,  described 
SB  the  second  amended  petition,  and  by  way  of 
and  for  grounds  of  demurrer  says : 

'*First  That  the  second  amended  petition  does 
not  state  or  contain  facts  and  allegations  suffi- 
cient to  constitute  a  cause  of  action  in  favor 
of  the  plaintiff  and  as  against  this  defendant 

"Second.  That  the  contract  or  exhibits  sued 
on  shows  upon  its  face  that  time  is  of  the  es- 
sence of  the  contract,  and  that  the  same  la  in  the 
nature  of  an  option  to  buy  real  estate  and  fixes 
the  measure  of  recovery  as  liquidated  damages 
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for  breach  of  tiie  Bame  as  the  amonnt  paid 

defendant  to  plaiDtiff  on  the  contract,  and  it 
alleges  the  $250  has  been  paid. 

■•Third.  The  said  amended  petition  does  not 
allege  or  aver  when  the  real  estate  depreciated 
in  value,  and  it  dues  not  fix  definitely  auy  period 
of  time  when  plaintiff  alleges  it  was  worth  its 
present  claimed  value,  and  no  proper  measure 
of  damage  is  alleged  to  bare  been  sustained  or 
sought  to  be  recovered. 

"Wherefore  this  demurrinE  defendant  prays 
the  judgment  of  the  court  that  this  his  demur- 
rer be  sustained,  with  costs." 

On  the  saqie  day  the  court  sustained  said 
demurrer.  The  followlug  Is  the  full  and 
complete  record  of  the  court  in  Its  final  dis- 
position of  the  case: 

"At  this  time  this  case  Is  called  on  demurrer 
to  the  second  amended  petition.  Same  is  sus- 
tained, exceptitm  allowed,  and  6&— 10— G  given 
for  case-made." 

There  Is  no  final  judgment  or  other  order 
disposing  of  the  case,  bnt  we  take  it  as  set- 
tled In  this  court  that  an  appeal  will  lie  from 
an  order  of  the  district  court  sustaining  a 
general  demurrer  to  the  petition,  prior  to  en- 
tering of  final  Judgment  against  the  pleader. 
Security  Trust  &  Bank  v.  Clelchman,  147 
Pac  1009  (not  yet  officially  reported)  Su- 
preme Court  of  Oklahoma;  Continental  Gli> 
Co.  V.  Huff.  25  OkL  798,  108  Pac.  369. 

Counsel  for  both  parties  have  devoted  too 
much  time  and  space  In  their  briefs,  in  at- 
tacks on  each  other,  and  other  criticisms,  to 
be  of  much  assistance  to  the  court.  Were  It 
not  for  the  personal  regard  the  writer  of  this 
opinion  has  for  both  coansel  and  the  knowl- 
edge that  such  conduct  Is  not  common  with 
them,  we  would  have  stricken  the  briefs 
from  the  files.  After  sifting  the  personal  at- 
tacks out  of  the  brief  of  counsel  for  defend- 
ant in  error,  we  gather  that  he  takes  the  po- 
sition, among  others,  that  an  action  will  not 
Ue  to  recover  installments,  or  partial  pay- 
ments, of  the  purchase  price  of  real  estate  aa 
they  matnre,  but  the  vendor  must  wait  until 
all  the  payments,  or  Installments  fall  due, 
and  then  tender,  or  offer  to  tender  a  deed  for 
the  premises,  otiierwlse  he  Is  remitted  to  his 
remedy  to  recover  his  damages  for  a  breach 
of  the  contract  to  pundiase,  as  provided  in 
section  2859,  Rev.  Stat  OU.  1010,  Ann., 
which  la  as  follows: 

*The  detriment  caused  by  the  breach  of  an 
agreement  to  purchase  an  estate  in  real  prop- 
erty, is  deemed  to  be  the  excess.  If  any.  of  the 
amount  which  would  have  been  due  to  the  seller 
under  the  contract,  over  the  value  of  the  proper- 
ty to  him." 

[2]  After  a  most  careful  study  of  the  plain- 
tiff's petition  we  must  admit  that  it  la  diffi- 
cult to  tell  upon  which  theory  he  la  seeking 
to  recover — whether  on  the  past-due  install- 
ments, or  for  damages  for  the  breach.  The 
original  petition  was  a  plain  statement  to 
recover  on  the  past-due  Installments,  but  by 
the  motion  and  demurrers  of  counsel  for  the 
defendant,  lodged  against  that  petition, 
plaintiff  appears  to  have  been  driven  to  a  po- 
sition between  His  Satanic  Majesty  and  the 
deep  sea  to  such  an  extent  that  It  Is  prac- 


tically  Impossible  to  tell  upon  which  theory 
he  now  seeks  to  recover.  But  laying  that  all 
aside,  and  without  attempting  to  decide  here- 
in the  theory  uiton  which  plaintiff  seeks  to 
recover,  we  still  have  before  us  the  questions 
presented  by  the  demurrer,  viz.:  Does  the 
IKtltlon  state  facts  sufficient  to  entitle  the 
plaintiff  to  recover  on  either  or  any  theory? 
If  it  does,  then,  the  demurrer  should  have 
been  overmled.  Let  us  see.  The  petition  al- 
leges that: 

"The  plaintiff  contracted  and  did  sell  the  de- 
fendant certain  real  estate  *  •  *  for  which 
the  defendant  agreed  to  pay  the  plaintiff  the 
sum  of  $2,000,  that  defendant  has  paid  to  plain- 
tiff on  said  contract  $240,  and  aj^reed  to  pay 
the  remainder  in  installments  of  $200  six  months 
from  and  after  the  21st  day  of  February,  1910, 
the  date  of  the  contract,  and  $200  each  six 
months  thereafter,  until  the  whole  amount  is 
paid,  and  that  defendant  has  failed  and  neglect- 
ed to  pay  the  installments  as  they  became  due, 
and  there  is  now  due  thereon  $600  as  principal, 
and  I<240  as  interest 

"He  also  allies  that  the  land  is  not  now 
worth  to  exceed  $840,  and  that  plaintiff  has  been 
damaged  by  reason  of  defendant's  failure  to  car- 
ry out  and  perform  his  port  of  the  contract." 

From  the  foregoing  It  must  be  apparent  to 
all  that  the  petition  states  a  cause  of  action. 

[1}  We  are  not  called  upon  here  to  decide 
the  peculiar  rl^t  of  recovery,  nor  the  theory 
upon  which  a  recovery  may  or  may  not  be 
had,  nor  the  amount  of  recovery  or  measure 
of  damagefi,  U  any,  to  whidi  he  is  entitled. 
Section  2891,  Rev.  Stat  OkL  1910,  Ann.,  pro- 
vides: 

"When  a  breach  of  duty  has  caused  no  ap- 
preciable detriment  to  the  party  affected,  be  may 

yet  recover  nominal  damages." 

That  may  the  the  case  here;  We  are  not 
passing  upon  that  proposition,  and  again  re- 
iterate that  the  only  Question  presented  in 
this  case,  and  the  only  question  decided  here- 
in, is  whether  the  petition  states  facts  suffi- 
cient to  entitle  the  plaintiff  to  recover  any 
.  amount  on  any  theory  of  the  case.  We  think 
it  does,  and  for  that  reason,  the  case  should 
be  reversed  and  remanded  to  the  lower  court, 
with  directions  to  overrule  the  demurrer. 

FEB  CURIAM.  Adopted  In  whole. 


HATFIELD  et  *L  T.  LOTTY.  (No.  4241J 
(Sui^nM  Court  oi  Oklahoma.  Jane  15,  1U15.) 

(Syllabut  by  tiM  Court.} 
1.  iRBANx  FaRSons  «=>&7  —  Pleadino  and 

PboOF— lNC0yP£TENCT  OF  Q-BANTOR. 

Where  a  defendant  files  an  unverified  gen- 
eral denial  for  answer  to  a  petition  in  eject- 
ment, which  is  BufBcient  In  its  alleKstlons  of 
ownership  and  ritiht  of  possession,  and  under 
such  general  denial  offers  a  deed,  purporting 
to  have  been  signed  by  plaintiff,  it  is  competent 
for  plaintiff  to  offer  evidence  tbat  at  the  date 
of  such  alleged  deed,  and  for  his  entire  life, 
plaintiff  was  and  had  been  an  idiot  entirely 
without  understanding, 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  100-171 ;  Dec.  Dig.  «»07.] 


4B»riH-  other  cases  see  same  topic  ud  KBY-NUMBBR  In  all  Key-Numbered  DIgeaU  and  Indexes 


Digitized  by  Google 


1173 


148  PACIFIO 


ItEPORTHB 


(OlcL 


2.  Vendob  and  PuBGHABia  4=>231— Notice— 

INCOMPETKNOT  OF  GBANTOB. 

Wltere  a  person  buys  land  upon  the 
strenftth  of  the  record  title,  and  without  any 
actual  bnowledee  of  the  Idiocy  and  eotire  want 
of  understanding  of  one  of  the  srantors,  he  is 
chargeable  with  all  of  the  notice  broucrht  to  him 
by  the  record  upon  which  he  relies,  and  if  this 
record  is  aach.  and  c<nitalnB  matters,  that  would 
put  a  person  of  ordinary  prudence  in  doubt  of. 
and  upon  inquiry  into,  the  want  of  capacity  of 
bis  RTintor.  then  the  law  char^ea  such  purchaa- 
er  with  all  the  knowLedfce  an  inquiry  upon  his 
part,  prosecuted  with  reasonable  diliffence, 
would  nave  brought  home  to  him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  H  43.  OS,  487,  SlB-fi39; 
Dec.  DiK.  <3==>231.] 

8.  CoNSTBUcnvB  Nonci. 

Every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with  reasonable 
dilieence,  is  deemed  to  have  constructive  notice 
of  the  fact  itself.    Section  2926.  Rev.  Laws 

i9ia 

4.  VEBTDOB  AlTD  PUBCBASEB  «=»231— XOTICB 
OF  Title — Incompetency  of  Gbantob. 
The  record  of  title  in  this  case  relied  on  by 
defendant  contains  matter  sufficient  to  put  a 
person  of  ordinary  prudence  in  doubt  of,  and 
therefore,  under  the  necessity  of  inquiring  into, 
the  mental  capacity  of  the  irrantor.  and  it 
such  inquiry  had  been  made  it  would  have  dis- 
closed that  the  Krantor  had  been  entirely  with- 
out understanding  since  birth.  Therefore,  Bucb 
defendant  is  not  in  the  position  of  an  innocent 
purchaser  without  notice. 

lEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §S  48,  55,  487.  5ia-&39 ; 
Dec.  Dig.  'S=>231.] 

Commissioners'  Opinion,  Divislcm  Na  1. 
Frror  from  District  Court,  Seminole  Ooonty; 
Tom  D.  McKeown,  Judge. 

Ejectment  by  Louis  Lotty,  by  his  guardian 
J.  D.  Kiker,  against  J.  W.  Hatfield  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

Roscoe  G.  Arrlngton  and  Soltai  li.  Arrington. 
both  of  Tecumseh,  for  plaintiffs  In  error.  J. 
A.  Baker,  of  Wewofea,  for  defendant  In  error. 

BREWER,  O.  This  la  a  0ult  In  ejectment, 
brought  by  Louis  Lotty,  as  an  Incompetent 
person,  by  his  guardian,  and  involves  the 
south  H  of  the  S.  W.  \i,  and  the  S.  W.  o£ 
the  S.  B.  ^  of  section  12,  towushlp  5  north, 
range  5  east.  In  Seminole  county,  against  J. 
W.  Hatfield  and  Tom  Bagland.  George  L. 
Rose  was  later  made  a  party,  and  answered, 
but  neither  he  nor  Baglaud  appears  to  be 
further  concerned  with  the  disposition  of 
this  case. 

The  principal  defendant  in  the  court  below, 
Hatfield,  tiled  for  his  answer  an  unvcrlfled 
general  deuiaL  After  the  Institutlcm  of  this 
suit,  Louis  Lotty  died,  and  the  cause  was  re- 
vived and  has  proceeded  In  the  name  of  the 
administrator  of  his  estate,  who  appears  here 
as  defendant  In  error,  and  who  will  herein- 
after be  referred  to  as  plalntlfl. 

[1)  There  were  averments  and  proof  by 
plaintiff  that'  IjOuIs  Lotty  received  these 
lands  as  bis  allotment  as  a  Seminole  freed- 


man,  and  that  be  iras  entltied  to  same  and 
the  possession  thereof.  D^^dant,  under 
his  general  denial  Introduced  recwd  evidence 
of  a  chain,  of  title  from  the  aUottee,  pesslng 
through  several  persons  to  himself;  after 
which  he  testified  that  he,  was  not  acquainted 
with  the  allottee,  and  knew  nothing  o£  his 
mental  condition  or  want  oC  capacity  to  con* 
tract.  To  meet  this  proot  plaintiff  intro- 
duced a  nnmbw  of  witnesses  who  had  known 
the  aUottee  many  years,  some  of  them  hav- 
ing known  him  all  his  life.  Th^r  testimony 
may  be  summailzed,  briefly,  into  the  state- 
ment that  it  showed,  beyond  any  question, 
that  Louis  Lotty  was,  at  the  date  of  the  vari- 
ous deeds  purporting!  to  have  been  signed  by 
him,  an  idiot,  utterly  and  vrholly  without 
understanding,*  and  that  this  condition  had 
existed  frmn  Urth.  The  wldaioa  diows  that 
he  was  wlthoat  suffldeut  mind  to  perform 
ex&i  the  most  menial  tasks,  or  to  take  <atn 
of  himself,  or  to  look  after  his  wants,  but 
that  he  was  a  diarge  and  d^oident  npon 
his  relattves,  with  whom  be  was  permitted  to 
mEake  his  home.  No  attonpt  was  made  to 
rebut  or  contaidlct  In  any  vray  any  tit  this 
evldeDoeu  The  court  at  the  (dose  of  the  evi- 
dence instructed  the  Jury,  lelteradng  tba 
point  in  three  ssparate  charges,  that  before 
plaliUlff  could  prevail,  in  any  evcmt,  the 
jury  most  be  satisfied  'l^y  a  pv^Modennoe  ot 
the  evidence  that  the  allottee,  at  the  date 
of  his  purported  deeds,  was  "a  person  of  nn- 
sound  mind  and  enHrelv  wUhotU  imdentand- 
ine"  The  Jury  returned  a  verdict  In  ftiror 
of  idalntlff,  to  review  wtaldi  the  defendant 
Hatfield  brings  error,  and  complalna!  (1) 
'I'hat  the  court  committed  reveraible  error  In 
allowliig  luraof  of  the  allottee's  nuntal  con- 
dlQon;  &)  that  the  oonrt  erred  In  its  refusal 
to  instruct  tlie  Jury  to  return  a  verdict  in 
favor  of  defendant 

1.  On  the  first  point,  it  Is  snffldent  to  say 
tiiat  ^alntUTs  petition  was  saffldent  In  its 
allegations,  and  that  as  the  d^lendant  an- 
swered by  a  goieral  doklal,  no  r^ly  was  ei- 
ther called  for  or  proper.  mierefoEe,  wtum 
defendant  Introduced  In  evidence,  the  manl- 
ments  of  a  chabi  of  tUle  In  himself  purport- 
ing to  have  come  immediately  from  the  allot- 
tee, there  was  no  error  In  allowing  plaintiff 
to  introduce  proof  to  show  that  the  allottee 
was  entirely  without  understanding;  and 
thus,  at  all  times.  Inoompetttit  to  make  a 
conveyance  or  other  contract. 

12,  S]  2.  If  the  defmdant  stood  here  as  he 
claims  to  stand  purely  and  solely  as  an  inno- 
cent purchaser  through  a  chain  of  title  fair 
on  its  face  and  without  notice,  actual  or  im- 
plied, of  the  want  of  capacity  of  one  of  the 
grantors  in  bis  chain  of  title,  a  serious  ques- 
tion would  be  presented.  But,  after  a  care- 
ful examination  of  the  record,  we  do  not 
think  defendant  stands  in  such  position.  He 
claims  to  have  bought  upon  the  strength  of 
the  record  title,  and  wlthoiU  any  actual 
Rnowledgei  of  the  idiocy  of  the  original 
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grantor ;  bnt  it  must  l>e  admitted  that  be  Is 
i^rgeable  with  all  the  notloe  that  is  brought 
to  Um  by  the  record  upon  which  he  relies. 
If  this  record  is  such  and  contains  matter 
that  would  put  an  ordtnarlly  prudent  piuv 
chaser  in  doubt  of,  and  upon  Inquiry  into,  the 
want  of  capacity  of  his  grantor,  thm  the 
law  will  charge  Mm  with  all  the  kttOwledi|:e 
an  inquiry  upon  his  part,  prosecuted  with 
reasonable  diligence,  would  have  brought 
home  to  him.  Section  2926,  Bar.  Lawa  1910, 
provides: 

"Bvery  person  who  has  actual  notice  of  cir- 
cunutances  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with  reasonable 
diligence,  is  deemed  to  bave  constructive  notice 
o{  the  fact  itself." 

In  elaborating  upon  the  rule  announced  In 
this  statute,  which  but  gives  expression  to 
the  common  law,  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Wood  v.  Car- 
penter, 101  n.  a  141,  26  L.  E».  800,  says: 

" 'Whatever  Is  notice  enough  to  excite  at- 
tention and  put  the  party  on  his  guard  and 
call  for  inqniry,  is  notice  of  everything  to  which 
such  inquiry  might  have  led.  When  a  person 
has  sumcient  information  to  lead  Mm  to  a 
fact,  he  shall  be  deemed  conversant  of  it.'  Ken- 
nedy V.  Green,  S  Myi.  &  K.  722.  The  pre- 
sumption is  that  if  the  party  aJfected  by  any 
fraudnlent  transaction  or  management  misht, 
with  ordinary  care  and  attention,  have  sea- 
sonably detected  it,  he  asaaooably  had  aetaal 
knowledge  of  It'** 

[4]  We  will  now  lock  to  the  record.  At 
least  three  deeds  signed  by  mark  are  shown 
to  have  come  from  the  allottee.  The  first 
recites  a  ccmslderatlon  of  $240  for  80  acres. 
It  is  made  to  H.  M.  Tate,  acknowledged  be- 
fore C.  O.  Tat^  is  witnessed  by  B.  M.  Tate 
and  Charles  O,  Tate,  and  purports  to  hare 
Deen  signed  by  mark.  This  consideration  was 
obviously  inadequate  and  wholly  insufficient, 
when  attenti(m  is  called  to  the  fact  that  two 
of  the  40-acre  tracts  had  been  leased  to  per- 
sons, under  improrement  contracts  provid- 
ing for  the  building  of  separate  sets  of  im- 
provemoits,  houses,  outhouses,  bams,  gar- 
dens, wells,  lawful  fences  and  putting  Into 
cultivation  of  spedfled  amounts  of  the  land, 
and  su^  Improvement  contracts  antedated 
the  first  deed  several  years,  and  showed  im- 
provements. If  they  were  put  on  the  land,  of 
a  value  far  In  excess  of  the  consideration 
named,  if  the  land  had  no  value  at  all.  It 
further  appears  that  while  this  first  deed  cony 
tained  covenants  of  warranty,  yet  that  sub- 
sequent transfers,  in  so  fiar  as  they  are  mate- 
rial to  defendant's  title,  were  all  made  with- 
out general  covenants  of  warranty.  An  or- 
dinarily prud^t  man  would  hare  probably 
wondered  why  a  grantee  holding  under  a 
deed  of  warranty  should  be  unwilling  to  war- 
rant his  title,  and  there  are  other  cdrcum- 
Btances:  In  the  Improvement  contracts  here- 
tofore mentioned,  there  are  provisions  that 
would  have  arrested  the  attention  of  any  man 
of  ordinary  prudence.  While  these  eontracta 
purport  to  have  been  signed  by  the  allottee 


by  his  mark,  yet  they  bear  inherent  evidence 
ot  bis  want  of  capacity  to  handle  his  own  af- 
fairs. In  one  of  said  leases,  there  is  a  pro- 
vision prohibiting  the  subletting  or  transfer 
of  the  lease,  or  improvements  thereon,  "un- 
less such  transfer  be  in  writing  and  signed 
by  both  parties  in  the  presence  of  A.  S.  Mc* 
Kennon,  attorney  fbr  the  Semlnolea,  or  his 
successor,  attested  by  him  and  approved  by 
the  principal  chief  of  the  Seminole  Nation," 
and  it  is  further  provided  that  in  case  dis- 
agreements should  arise  that  the  complainant 
may  select  an  arbitrator  and  the  principal 
diief  setect  another  with  power  to  settle  the 
dispute.  Similar  provisions  are  found  !n  the 
other  improvement  contract.  Ordinarily,  a 
persiai  of  full  age— «nd  this  allottee  was  a 
gray-haired  man — and  ■  fully  competent  to 
contract  would  not  stipulate  that  a  third  per- 
son should  select  his  arbitrator  or  decide 
vtpon  whether  or  not  hia  lessee  oould  sablet 
the  premises. 

Taking  these  matters,  as  shown  by  the  rec- 
ord, It  seem  to  us  that  an  ordinarily  prudent 
man  would  have  felt  it  incumbent  upon  him 
to  make  some  Inquiry  In  regard  to  the  com- 
petency ot  the  person  wherein  his  title  found 
its  source.  If  he  had  made  any  kind  of  in-, 
quiry — ^had  gone  out  Into  the  neighborhood 
and  talked  with  the  people  at  all — ^he  could 
not  have  avoided  the  Information  that  the 
allottee  was  utterly  without  reason  or  un- 
derstanding. Therefore,  applying  the  doc- 
trine fiiat  he  had  knowledge  of  the  things 
that  a  reasonable  Inquiry  would  have  brought 
to  him,  where  the  circumstances  are  such 
as  to  require  the  inquiry,  he  cannot  edileld 
himself  under  the  simple  statement  that  he 
did  not  know.  This  conclusion  being  so  clear- 
ly Juatlftable  under  the  record  presented  by 
defendant  himself,  we  shall  not  consider  and 
pass  upon  the  question  of  Innocent  purdiaaer 
without  notice ;  but  will  call  attention  to  the 
cases  of  Maas  et  aL  v.  Dunmyer,  21  Okl.  434, 
06  Paa  591,  and  ConwlU  v.  Eldrldge,  35  Okl. 
587,  ISO  Pac.  012,  and  to  sections  882,  88S. 
889,  and  800,  Rev.  Laws  1010,  which  statutes 
define  and  relate  to  persons  of  unsound  mind, 
their  Eights,  liabilities,  and  duties. 

Upon  the  whole  record,  and  fra  the  reasons 
^ven,  the  cause  should  be  in  all  things  af- 
firmed. 

PER  CURIAM.  Adopted  in  whole. 


MOONET  et  al.  v.  FlUST  STATE  BANK 
OP  WASHINGTON,  OKL.    (No.  4G!>2.) 

(Supreme  Court  of  Oklahoma.   June  15,  1015. 
Rehearing  Denied  July  6.  1016.) 

(Syllabut  hy  the  Court.) 
L  Account,  Action  on  ©=3Q  —  Psm-noN  — 

SXTFFICIENCT. 

Petition  examined,  and  held  to  state  a 
cause  of  action,  to  which  it  was  not  error  to 
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refuse  a  demurrer  nor  deny  objectltm  to  the 
introductfon  of  erldence  in  inipport  thereof. 

[Ed,  Note. — For  other  cases,  see  Account  Ac- 
tion CD,  Cent.  Dig.  H  8-12;  Dec.  Dig.  «=96.] 

2.  Appeal  and  Ebbob  ^=9750— Assignment 
OP  Errob— Effect— JuuoMKNT. 

An  BsslKunient  of  error  to  effect  "that  said 
judgment  is  contrary  to  law"  Umitfl  the  inquiry 
to.  On  the  pleadinRs  and  findinjcs  waa  the  vtw- 
er  judKment  rendered? 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dir.  SS  3074-30^ ;  Dec.  Dig. 
7B0.] 

3.  Judgment  «=»273— Failure  to  Enter— 
Nunc  Pro  Tunc  Order. 

WOiere  a  cause  is  tried  to  the  court  and 
jury  and  a  verdict  is  returned,  received,  and 
recorded  and  judfnuent  ordered,  but  through 
failure  or  neglect  of  the  clerk  to  enter  the  judg- 
ment of  record,  upon  proper  notice  to  adverse 
party  at  succeedinK  term,  it  is  not  error  for  the 
court  to  grant  nunc  pro  tunc  order,  directing 
the  clerk  to  enter  of  record  such  judgment  as 
of  the  proper  date. 

[Ed.  Note. — For  othat  cases,  see  Judgment. 
Cent  Dig.  H  &25-641;  Dee.  Dig.  «s>m] 

Commissioners'  Opinion,  EMvIsIod  No.  4. 
Error  from  County  Court,  Comanche  County; 
S.  I.  McElhoes,  Judge. 

Action  by  the  First  State  Bank  of  Wash- 
ington, Okl.,  against  Bob  Mooney  and  anoth- 
er, a  copartnership  doing  business  as  B.  &  O. 
Cash  Store.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

V.  M.  Geusman  and  W.  T.  Dixon,  both  of 
Lawton,  for  plaintiffs  in  error.  Johnson  & 
Stevens,  of  Lawton,  for  defendant  in  error. 

WATTS,  C.  This  suit  was  commenced  In 
the  county  court  of  Comanche  county  by  the 
defendant  in  error,  who  was  plaintiff  In  the 
trial  court  against  the  plaintiffs  In  error, 
who  were  defendants  therein.  The  petition 
omitting  the  caption  Is  as  follows : 

"Petition 

"And  DOW  comes  the  said  plaintiff,  and  com- 
plaining of  the  said  defendants  for  its  case  of 

action,  states:  That  it  is  now  and  waa  on  all 
the  days,  dates,  and  times  hereinafter  men- 
tioned a  banking  corporation,  duly  organized 
and  doing  business  under  and  by  virtue  of  the 
laws  of  the  state  of  Oklahoma,  and  duly  author- 
ized to  do  business  as  such  by  the  bank  com- 
missioner of  said  state. 

"Plaintiff  further  states  that  the  said  de- 
fendants Bob  Mooney  and  Otho  Mooney  are 
now  and  were  on  all  the  various  days,  dates, 
and  times  hereinafter  mentioned  copartners  en- 
gaged in  the  transaction  of  a  genera]  merciian- 
ciising  buiiiuess  at  the  town  of  Temple,  county 
of  Comanche,  state  of  Oklahoma,  under  the 
name  and  style  of  B.  &  O.  Cash  Store;  that 
the  said  defendants  are  justly  indebted  unto 
the  said  plaintiff  for  and  on  account  of  the  bal- 
ance due  for  moneys  advanced  for  the  pur- 
chase of  com  in  the  months  of  December,  1910, 
and  January,  1911,  in  the  sum  of  $512.6tj;  that 
a  statement  of  the  amount  of  corn  purchased, 
together  with  the  credits  thereon,  is  hereto  at- 
tached, marked  'Exhibit  A'  and  made  a  part 
hereof;  that  the  said  defendants  wholly  fail, 
neglect  and  refuse  to  pay  said  sum  of  $M2.68, 
or  any  part  thereof,  though  often  requested  so 
to  do,  and  that  by  reason  of  the  premises  there 
is  now  due  and  owing  from  the  said  defendants 
to  the  »nid  plaiotifF  the  aforesaid  sum  of  $512.- 
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68,  toeetiier  with  Interest  at  6  per  «nt  per  an- 
num from  the  6th  di^  of  April,  1911. 

"Wherefore,  plaintiff  prays  judgment  against 
said  defendants,  and  encli  of  them,  for  the 
aforesaid  sum  of  $512.68,  the  costs  of  this  ac- 
tion and  all  other  appropriate  relief." 

"Exhibit  A. 

"A  condensed  statement  of  the  Upton  and 

Mooney  boys  with  the  First  State  Bank  of 

Washington,  Okl.: 

Corn  welgbwl  by  W.  J. 
Sb«pittrd   21,UB  lbs. 

Corn  weighed  at  Spurr  S4,400  " 

Corn  weighed  by  .coun- 
ty  weigher  «««  " 


Total  lbs  332,695  "  «  COBt  of  11-887  44 

Labor  Id   loading  com   In  car,   weigh! Dg, 
rehauling  corn,  and  for  grain  doors  for 


oars,    total   68  S3 

Cash  to  J.  a.  Upton   49  W 

60  sacks  for  the  oats   3  00 


tt,<l68  07 

"Oredlta. 

By  oorn  sold  to  B.  O.  Helms,  11,106  lbs., 

•t  •  eost  ot  9  62  tt 

Casli  by  Upton   275  OQ 

    30  00 

Caeh  by  Hoooey  Bros   480  00 

Cash  by  drafts  Jan.  3,  19U    Kt  » 

"     "     "        "4.  19U    179  16 

"     "     ■'       "      6,  1811    172  00 

Balanc*   unpaid   S12  68 


«2,068  vr* 

The  defendants  flied  a  general  demurrer 
to  plalntUTa  petition,  which  was  heard  and 
overruled  and  exceptions  taken.  Defendants 
then  filed  an  answer  In  the  way  of  a  general 
denial.  It  appears  that  the  cause  waa  tried 
on  August  29,  1912,  to  the  court  and  jury, 
which  resulted  in  a  verdict  in  favor  of  the 
plaintiff  in  the  mm  of  $512.68,  which  was  re- 
ceived and  recorded.  Defendants  filed  mo- 
tion tor  a  new  trial,  setting  up  seven  grounds 
therefor,  but  rely  only  on  the  following:  (1) 
The  overruling  of  the  demurrer  to  tlie  peti- 
tion ;  (2)  the  Judgment  is  contrarr  to  law: 
(3)  error  in  allowing  plaintiff  to  introduce 
evidence  under  its  petition,  fbr  the  reason 
that  the  same  did  not  state  facta  sufficient  to 
constitute  a  cause  of  actim. 

The  motion  for  new  trial  was  heard  and 
overruled  on  September  28, 1912.  The  appeal 
is  before  us  on  transcript,  without  the  evi- 
dence and  instructions  of  the  court  It  does 
not  appear  that  any  formal  judgment  was 
originally  entered  of  record  in  plaintiffs 
behalf,  but  thereafter  plaintiff  filed  petition, 
praying  the  court  to  enter  Judgment  nunc  pro 
tunc,  which  petition  on  proper  notice  was 
heard  by  the  court  on  the  23d  day  of  Decem- 
ber, 1912,  and  resulted  in  an  order  of  the 
court,  directing  the  clerk  to  ^ter  Judgment 
as  of  August  29,  1912,  to  Which  the  defend- 
ants excepted,  and  liave  assigned  as  error  the 
following: 

"First.  Said  coun^  court  erred  in  over- 
ruling the  demurrer  of  plalntiflh  In  error  to  the 
petition  of  defendant  in  error. 

"Second.  In  overruling  the  objection  of  plain- 
tiCTs  in  error  to  the  introduction  of  any  evidence 
by  defendant  In  error  under  its  petition. 
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*'ThIrd.  Said  jadgment  iH  contrarr  to  law. 

"Fourtii.  In  rendering  nunc  pro  tunc  judg- 
ment on  the  verdict  after  the  expiration  of  the 
July,  1912,  tenn  of  said  court. 

"Fifth.  In  overruling  the  motion  of  plain- 
tiffs in  error  for  a  new  triaL" 

The  first  and  second  assi^mentfl  depend 
upon  the  sufficiency  of  the  petltltm. 

Revised  Laws  of  1910  provide: 

"Sec.  4737.  Pedti<m.— The  peUtion  niiiat  con- 
tain: 

"First  The  name  of  the  court,  and  the  coun- 
ty in  which  the  action  ia  brought,  and  the 
names  of  the  parties,  plaintiff  and  defendant, 
followed  by  the  word  'petition.'   *   •  • 

"Second.  A  statement  of  the  facta  constitut- 
ing the  cause  of  action,  in  ordiuary  and  concise 
lansuage,  and  without  repetition.'* 

"Sec.  4774.  Pleading  Instrument  for  Pay- 
ment of  Money. — In  an  action,  counterclaim  or 
set-off,  founded  upon  an  account,  promissory 
note,  bill  of  exchange  or  other  instrument,  for 
the  unconditional  payment  of  money  only,  it 
shall  be  safilcient  for  a  party*  to  give  a  copy  of 
the  account  or  instrument,  with  all  credits,  and 
the  indorsements  thereon,  and  to  state  that 
there  is  due  him,  on  such  account  or  Instru- 
ment, from  the  adverse  party,  a  specified  sum, 
which  he  claims,  with  interest    •    •    •  " 

[1]  Counsel  for  d^endants  say: 
"The  petition  is  insufficient  It  was  evidently 
drawn  under  section  4774,  Rev.  Laws  1910, 
whicb  section  authorizes  ibn  use  of  a  short 
form  on  an  account,"  and  *it  will  be  conceded, 
we  believe,  that  the  account  contemplated  by 
said  action  ]s  an  account,  and  such  only,  as  is 
referred  to  by  section  5114  by  said  laws,  and 
which  section  provides  for  the  admissibility  in 
evidence  of  the  boobs  containing  the  account  in 
an  actioD  on  the  account  and  to  prove  the  ac- 
coDUt.  The  above  exhibit  is  not  an  account 
contemplated  by  either  of  said  sections  of  the 
statDte.^ 

A  number  of  cases  are  cited  In  support  of 
the  defendant's  contention,  but  are  Inappli- 
cable. We  are  unable  to  see  wherein  the  pe- 
tition Is  not  good,  against  a  general  demur- 
rer. It  is  certainly  a  substantial  compliance 
with  the  requirements  of  tbe  statutes,  supra. 
Section  6114,  Rev.  Laws  1910,  referred  to  by 
counsel  Is  as  follows: 

"Bee.  5114.  Entries  In  Account  Books.— En- 
tries in  books  of  account  may  be  admitted  in 
evidence,  when  it  is  made  to  appear  by  the  oath 
of  the  person  who  made  the  entries,  that  such 
entries  are  correct,  and  were  made  at  or  near 
the  time  of  the  transaction  to  which  they  re- 
late, or  upon  proof  of  the  handwriting  of  the 
person  who  made  the  entries,  in  case  of  his 
death  or  absence  from  the  county,  or  upon  proof 
that  the  same  were  made  in  the  usual  course  of 
business," 

This  statute  does  not  go  to  the  sufllclency 
of  the  petition,  and  as  the  record  does  not 
disclose  the  manner  In  which  the  account 
was  proven,  we  are  unable  to  say  whether 
the  witnesses  and  their  evidence  were  com- 
petent or  Incompetent 

12]  The  third  assignment  is  "said  Judgment 
Is  contrary  to  law."  Same  was  set  up  In  the 
motion  for  new  trial,  but  we  are  limited  by 
thla  assignment  to  the  single  proposition.  On 
the  pleadings  and  findings,  was  the  proper 
Judgment  rendered?  The  pleadings  as  here- 
tofore stated  were  sufflcieut,  the  verdict  was 
toe  amount  prayed,  and  the  Judgment  of  the 
court  is  In  accord  with  the  pleadings  and 
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verdict,  frc»n  which  we  must  conclude  the 
proper  Judgment  was  entered.  De  Vitt  et  al. 
V.  City  of  El  Reno  et  aL,  28  OkL  816,  lU 
Pac.  253. 

[3]  We  also  think  the  fourth  assignment  is 
not  well  taken,  as  the  courts  of  this  state, 
when  the  action  is  timely,  have  a  right  to 
perfect  a  judgment  by  a  nunc  pro  tunc  order. 
Revised  Laws  1910  provides: 

"Sec.  G138.  Judgment  on  Verdict— When  a 
trial  by  jury  has  been  had,  judgment  must  be 
entered  by  the  clerk  in  conformity  to  the  ver- 
dict, unless  it  is  special,  or  the  court  order  the 
case  to  be  reserved  for  future  argument  or  con- 
sideration." 

"Sec.  5144.  Clerk  to  Make  Record.— The 
clerk  shall  make  a  complete  record  of  every 
cause  as  soon  as  it  is  finally  determined,  when- 
ever such  recoM  shall  be  ordered  by  the  court" 

"Sec.  5147.  Completing  Record.— When  the 
judicial  acts  or  other  proceedings  of  any  court 
have  not  been  regularly  brought  up  and  record- 
ed t>y  the  clerk  thereof,  such  court  shall  cause 
the  same  to  be  made  up  and  recorded  within 
such  time  as  It  may  direct  When  they  are 
made  up,  and,  upon  examination,  found  to  be 
correct,  the  presiding  judge  of  such  court  shall 
auljscribe  the  same.' 

"Sec.  5207.  When  District  Court  may  Review 
its  Judgments. — ^Tbe  district  court  shall  have 
power  to  vacate  or  modify  its  own  judgments 
or  orders,  at  or  after  the  term  at  winch  such 
judgment  or  order  was  made: 

"First.    •    •  • 

"Second.    ♦    *  • 

"Third.  For  mistake,  neglect  or  omission  of 
the  clerk,  or  irregularity  in  obtaining  a  Judg- 
ment or  order.    •    •    •  " 

In  Boynton  et  al.  v.  Crockett  et  aL,  12 
Okl.  57,  69  Pac.  869,  It  Is  said: 

"It  ia  claimed  that  the  court  did  overrule  the 
motion  for  new  trial,  but  it  is  not  contended 
that  any  record  was  ever  made  of  such  ruling. 
If  tlie  court  overruled  the  motion,  and  the  clerk 
failed  to  enter  the  appropriate  record,  then  the 
same  could  be  supplied  by  proceedings  nunc 
pro  tunc,  provided  the  proper  basis  could  be 
established  to  warrant  such  an  order." 

In  re  C  W.  McQuown,  19  OkL  349.  91  Pac. 
68»,  11  U  R.  A.  (N.  S.)  11S6,  It  was  held : 

"The  failare  of  the  derk  or  recording  officer 
to  make  such  record  does  not  vitiate  the  pro- 
ceedings. The  clerk  may,  at  anj'  time  during 
the  term  at  which  the  proceedings  are  had, 
correct  amend,  or  supply  omissions  to  make 
the  record  speak  the  truth ;  and  the  court  may, 
at  any  time,  upon  proper  application,  from  the 
memory  of  the  presiding  judge  or  upon  proper 
showing,  by  appropriate  order  nunc  pro  tunc, 
cause  its  records  to  recite  the  truth,  and  may 
supply  any  omission  from  its  records.  •  •  • 
Such  record,  when  so  supplied,  relates  to  the 
time  when  the  proceedings  were  in  fact  had, 
and  may  make  valid  that  which  was  apparent- 
ly defective.  Wight  v.  Nicholson,  134  U.  S. 
136  [10  Sup.  Ct  487]  33  U  Ed.  865;  Gon- 
zales V.  CunninRham,  164  U.  S,  612  [17  Sup. 
Ct  1821  41  L.  Ed.  572 ;  Hyde  v.  Curling,  10 
Mo.  359;  Stnte  v.  Clark,  18  Mo.  432;  Kelson 
V.  Barker,  3  McLean  (U.  S.)  379  [Fed.  Cas.  No. 
10,101]:  State  v.  Bilansky,  3  Minn.  246  [Gil. 
169];  Bishop's  New  Crim.  Proc.  §  1343.  The 
proceedings  nad  before  the  probate  court  for 
the  purpose  of  determining  what  judgment  wos 
in  fact  rendered,  and  its  finding  and  order  for 
a  nunc  pro  tunc  order  perfecting  the  record, 
are  strictly  in  accord  with  recognized  practice, 
and  conform  to  what  Is  required  by  doe  process 
of  law.  •  •  •  The  coort  had  power  to 
make  its  records  speak  the  truth;  it  had  joris- 
I  diction  of  the  parties  and  of  the  subject-matter, 
t  and  it  proceeded  in  the  manner  recognized  by 
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law.  The  iiroceedlnsB  are  not  void  and  may  be 
enforced." 

In  Ex  parte  Howland,  3  Okl  Or.  142.  104 
Pftc.  927,  Ann.  Cas.  1912A,  840.  It  was  held: 

"Where  a  defendant  ia  tried  and  convicted, 
and  seotenced  to  imprisonment,  but  by  error  of 
the  clerk  tlie  jndement  is  not  entered  on  the 
records  of  the  court,  the  error  may  be  corrected 
at  any  time  by  an  order  nunc  pro  tanc." 

In  rilrsh  et  al.  v.  Twyford  et  al.,  ■«)  Okl. 
220,  139  Pac.  313,  it  was  held: 

"Where  the  clerk  has  failed,  neglected,  or  de- 
clined to  enter  of  record  any  order,  judgment,  or 
decree  of  bis  court,  the  proper  remedy  is  an 
application  to  that  court,  upon  notice  to  ad- 
verse parties,  for  an  order  directing  the  omitted 
order,  judgment,  or  decree  to  be  entered  nunc 
pro  tunc"^ 

See,  also,  Caark  et  aL  v.  Bank  of  Hennes- 
sey, 14  Okl.  672,  70  Pac.  217,  2  Ann.  Cas.  219 ; 
Jackson  et  aL  t.  Latta,  IS  Kan.  216;  Brlstow 
T.  Carrl«ar  et  al.,  37  Okl.  730,  132  Pac.  UOO. 

Therefore,  finding  no  error,  we  recommend 
that  the  judgment  of  the  trial  court  be  af< 
firmed. 

PER  GURIAU.   Adopted  In  whole. 


In  te  FRISS'  WILL  AND  ESTATE. 
(No.  8809.) 

(Snpreme  Court  of  Oklahoma.    Dec.  8,  1914. 
Rehearing  Denied  June  22,  191S.) 

i8pUabu$  by  the  Court.) 

1.  Wills  ^a471  —  Oonbtbuctiok  —  Specific 
Bequest. 

In  construing  wills,  it  is  a  well-settled  rule 
that,  where  an  absolute  estate  or  a  certain  spe- 
cific interest  is  given  in  one  or  more  provisions 
in  reasonably  clear  and  unambiguous  language, 
this  interest  or  estate  will  not  be  cut  down,  af- 
fected, impaired,  or  qualified  in  another  provi- 
sion by  inference  or  an  inaccurate  recital  of,  or 
reference  to,  its  contents  in  other  parts;  and 
such  gifts  will  be  Impaired  or  cut  down  only 
when  such  language  tending  to  affect  same  is 
clear  and  certain  as  the  language  creating  the 
gift. 

[Ed.  Kote.— Fbr  other  cases,  see  Wills,  Cent 
Dig.  g  989;  Dec  Dig.  «=»4TU 

2.  Wills  «s»527,  597.  671— CowsiKtrcnoir— 
Vested  and  Contingent  Intebests  — 
EquALizATioN  OF  Bequests. 

On  October  20,  1906,  Maria  F.  Friss  made 
and  executed  her  will,  which,  so  far  aa  material 
here,  reads:  "To  my  son  Myron,  I  givp  the 
house  on  Pottawatomie  street ;  to  George,  I  give 
the  house  on  Broadway;  and  to  Charlie,  I  give 
the  house  on  Kighth  street,  and  to  my  daughter, 
Emma,  I  give  the  proceeds  from  the  house  on 
Sixth  street  after  the  repairs  and  taxes  and  in- 
surance are  paid  while  she  ia  William  Ander- 
son's wife.  When  she  becomes  a  widow,  then 
the  bouse  is  to  be  hers.  Alt  other  property  is 
to  be  turned  into  cash  and  divided  in  such  a 
way  every  child  gets  an  equal  amount  The 
houses  and  lots  on  which  they  stand  are  to  be 
appraised  and  each  child  receive  money  enough 
to  make  them  equal,  but  Etnma  is  not  to  have 
possession  of  hers  while  she  ia  William  Ander- 
son's wife."  Hie  property  owned  by  the  testa- 
tor at  her  death,  other  than  specifically  mention- 
ed, was  of  the  appraised  value  of  $ll,8iX>.  Held, 
that  title  to  the  property  specifically  mentioned 
vented,  unconditionally,  in  the  three  devisees 


first  named;  that  It  was  Intended  that  title  to 
the  property  situated  on  Sixth  street,  being  lots 
10  and  11,  block  33,  Maywood  addition  to  Okla- 
homa City,  should  be  held  in  trust  by  the  ad- 
ministrator for  Emma,  she  to  have  all  rents, 
subject  to  the  payment  of  insurance,  repairs, 
and  taxesj  and,  in  the  event  she  should  be* 
come  a  widow,  title  should  vest  in  her  abso- 
lutely. Hrid,  further,  that  it  was  the  intention 
of  the  testator  that  the  residue  of  the  property 
should  be  sold  and  the  proceeds  divided  between 
the  devisees,  each  to  receive  an  amount  so  as  to 
equalise  as  nearly  as  poesiUe  the  gifts,  taking 
aa  a  basis  the  appraisemoat  of  tlis  property 
specifically  mentioned. 

[Ed.  Note.— For  other  cases,  see  Wills.  Ceat. 
Dig.  H  1140,  1319-1826,  1577. 1578. 1586;  Dec 
Dig.  «=»527,  597,  671.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  R.  Taylor.  Judge. 

In  the  matter  of  the  wlU  and  estate  of 
Maria  F.  Frlss,  deceased.  Proceedings  hj 
George  Frlss  in  the  cotinty  court  for  con- 
struction of  the  will  and  distribution  of  the 
property.  On  appeal  to  the  district  court 
Judgmwt  was  rendered  denying  the  relief 
prayed  and  ordering  dlstributi<»i  of  the 
property,  and  petitioner  twbigs  ecror.  Re- 
versed, with  directions. 

Flynn,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiff  in  ercw.  Ever- 
est, Smith  &  Campbell,  o£  Oklahoma  City, 
for  defendants  in  error. 

RIDDLE,  J.  Flaintlfl  In  error  will  be  re- 
fierred  to  as  petitioner,  and  defendants  In 
error  aa  respondents.  This  proceeding  ia 
error  is  prosecuted  from  a  judgment  of  the 
district  court  of  Oklahoma  county,  denying 
the  relief  sought  by  petitioner.  Maria  F. 
Frlss  executed  her  will  on  October  20.  1900, 
and  named  as  beneOclaries  therein  petitioner, 
also  her  sons,  Myron,  Charlie,  and  her  daugh- 
ter, Emma.  Ou  the  14th  day  of  September, 
1910,  petitioner  George  Friss  instituted  pro- 
ceedings In  the  county  court  for  the  purpose 
of  having  the  court  construe  and  give  effect 
to  the  wlU  involved  and  to  distribute  the 
property  in  accordance  with  tbe  prayer  of  pe- 
tltiouer.  The  county  court  granted  the  re- 
lief prayed,  and  the  administrator  of  said 
estate,  and  MyriHi  Frlss,  one  of  the  helra^ 
appealed  to  the  district  court,  where,  upon  a 
trial  de  novo.  Judgment  was  rendered  denj-ing 
the  relief  prayed  and  ordering  the  property, 
both  real  and  i^ersonal,  sold  and  the  proceeds 
dlstilbuted  e<iually  between  the  beneficiaries 
named.  This  proceeding  in  error  Is  to  re- 
verse the  judgment  of  the  district  court 

The  cause  was  submitted  and  heard  by  the 
court  upon  the  following  agreed  statement 
of  facts: 

"In  lieu  of  evidence.  It  is  hereby  admitted  that 
the  instrument  marked  Exhibit  A  to  this  evi- 
dimee  is  the  last  will  aad  testament  of  Maria 
F.  Friss,  now  deceused,  and  that  the  same  has 
been  probated  and  letters  of  administration  is- 
sued to  AlyroD  E.  Friss ;  there  b^g  no  con- 
test of  the  will  and  the  time  for  contesting  the 
same  having  expired.  It  Is  farther  admitted 
that  the  property  devised  in  said  will  to  *id7 
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Mm  Myron,*  named  an  tiie  boose  on  Pottawa- 
tomie atreet,  is  lots  S  aod  0.  block  24,  South  Ok- 
lahoma addition  to  Oklahoma  Cit;,  appra]!>ed  in 
the  Inventorr,  which  is  marked  Exhibit  Tt  and 
considered  in  evidence,  at  the  sum  of  $3,S00; 
that  the  property  referred  to  in  said  will  as  be- 
ing given  to  George  is  lot  3,  block  12,  in  Okla- 
homa City,  appraised  in  the  inventory  at 
000;  that  the  property  named  in  said  will  as 
given  to  Charlie,  the  boase  on  Eighth  street,  is 
lots  9  and  10,  block  19,  Maywood  addition  to 
Oklahoma  City,  appraised  at  ¥8,200 ;  that  the 

Property  named  in  said  wiU  as  given  to  the 
ftughter  Emma  Anderson  is  lots  10  and  11, 
block  33,  Maywood  addition  to  Oklahoma  City, 
appraised  at  $4,250.  It  is  further  agreed  that 
the  inventory  introduce  in  evidence  marked  Ex- 
hibit B  shows  all  property  in  said  estate,  except 
the  farm  in  Nebraska,  and  that  the  property  in 
Nebraska,  sold  for  approximately  flO,800  cash. 
It  is  also  admitted  that  the  property  not  men- 
tioned in  the  will  in  Southtown,  and  whidi  is  I 
appraised  at  ?800,  sold  for  ?1,000.  Por  the 
purpose  of  this  case  only  it  is  further  admitted  I 
that  the  expense  of  administration  was  about 
$1,600.  It  is  admitted  that  the  valuations  of 
the  Beveral  properties  referred  to  In  the  will  at 
the  date  of  said  will  were  approximately  as  fol- 
lows: The  Broadway  property  described  as  lot 
3,  block  12,  dty  property,  $7,000.  Lots  10  and 
11,  block  33,  Maj'wood  addition,  referred  to  as  I 
the  Sixth  street  property,  $3,750.  i.ots  9  and 
10,  block  19,  referred  to  as  the  Eij^hth  street 
property,  Jfaywood  addition,  $2,700.  Lots  5 
and  6,  block  24,  South  Oklahoma  addition.  $3,- 
000.  It  is  further  admitted  that  the  proberty 
Inventoried  as  lots  21  and  22,  block  8,  South 
Oklahoma  addition,  was  vacant  at  the  time  of 
said  will;  that,  after- the  making  of  the  will, 
the  testatrix  made  improvements  on  said  proper- 
ty; and  that  the  house  was  worth  $450.  It 
is  not  admitted  as  to  whether  the  property  In 
Nebraska  bad  increased  or  decreased  from  the 
date  of  said  will.  It  Is  further  admitted  t^at  I 
the  movant,  George  E'riss,  has  not  paid  tlie  es- 
tate the  notes  listed  in  the  inventory. 

"Exhibit  A. 

"Oklahoma  City,  Oklahoma,  Oct,  26, 1006. 
"Being  in  my  right  mind  and  usual  health,  I 
write  this  article  concerning  the  division  of  my 
property.  To  my  son-in-law,  William  O.  Ander- 
son, I  give  fire  dollars  in  cash ;  to  my  son,  My- 
ron, I  give  the  house  on  Pottawatomie  street; 
to  George,  I  give  the  house  on  Eighth  street, 
and  to  my  daughter,  Emma,  I  give  the  proceeds 
from  the  house  on  Sixth  street  after  the  repairs 
and  taxes  and  insurance  are  paid  while  she  is  | 
William  Anderson's  wife,  when  she  becomes  a 
widow,  then  the  house  is  to  be  hers.  Al]  other 
property  is  to  be  turned  into  cash  and  divided  in 
such  a  way  every  child  gete  an  equal  amount. 
The  houses  and  Iota  on  which  they  stand  are 
to  be  appraised  and  each  child  receive  money 
enough  to  make  them  equal,  but  Emma  is  not  to 
have  possession  of  hers  while  she  is  William  An- 
derson's wife.         [Signed]   Maria  P.  Friss." 

[1]  The  only  question  involved  is  the  con- 
struction of  this  will.  The  primary  rule  in 
construing  wills  Is  to  ascertain  the  intention 
of  the  testator  In  making  the  same.  This 
intent  must  be  ascertained  by  the  language 
employed  in  making  the  will,  except  In  eases 
where  the  language  is  ambiguous  or  uncer- 
tain, and  falls  to  show  clearly  the  intent  of 
the  testator,  In  which  case  the  court  may 
take  Into  consideration  the  circumstances  and 
conditions  surrounding  the  testator  and  his 
or  her  relations  to  those  named  as  benefl- 
claries,  their  nCFections,  or  lack  of  affections, 
the  conditions  of  hla  or  her  family,  the 


amount  and  character  of  property,  the  estate 
or  property  devised,  their  manner  of  living, 
the  means  provided,  as  well  as  their  culture 
and  happiness ;  but,  where  the  testator's  In- 
tention is  plainly  expressed  in  the  will,  the 
court  cannot  deduce  from  the  surrounding 
circumstances  an  Intention  dlfTerent  there- 
from. The  will  should  be  construed  so  as 
to  glre  all  parts  effect,  if  possible.  Counsel 
for  petitioner  make  the  following  contentions: 
"(1)  That  each  one  of  the  devisees  is  to  re- 
ceive the  property  specillcnily  devised  in  the 
win,  which  would  result  in  George  W.  rrisa  be- 
ing decreed  to  be  the  owner  of  lot  3,  in  block  12, 
Oklahoma  City,  Okl.  (2)  That  the  property 
specifically  devised  is  to  be  appraised  to  ascer- 
tain the  value  thereof  in  ord<v  to  pro^rly  div 
tribute  the  residue  of  the  estate.  (3)  That  the 
property,  other  than  that  specifically  devised,  is 
to  be  turned  into  cash  and  divided  in  such  n 
manner  that  it  will  equalize,  if  possible,  the  va- 
rious gifts  or  specific  devises." 

Counsel  for  appellees  contend  that  the  pro- 
vision wherein  the  testator  directs  all  other 
property  turned  into  cash  and  divided  in 
such  a  way  every  child  will  get  an  equal 
amount,  and  after  directing  that  the  houses 
and  lots  to  be  appraised  and  each  child  re- 
ceive enough  money  to  make  said  gifts  equal, 
shows  that  the  paramount  intention  .of  the 
testator  was  to  equalize  the  gifts,  and,  if 
necessary  to  do  so,  that  all  the  property 
should  be  converted  Into  cash.  If  this  con- 
tention may  be  sustained,  and  at  the  same 
time  effect  be  given  to  each  word  and  sen- 
tence of  the  will,  it  would  then  come  within 
the  rule  of  construction,  supra.  On  the  oth- 
er band,  if  to  so  construe  the  will  would 
render  ineffective  or  destroy  certain  parts, 
then  such  construction  should  be  avoided, 
especially  If  another  would  render  effective 
all  parts  of  the  will.  They  say,  if  their  con- 
tention is  not  correct,  then  there  would  have 
been  no  reason  for  the  testator  to  have  di- 
rected an  appraisement.  We  are  tmable  to 
concur  In  this  view.  It  was  the  houses  and 
lots  speclflcally  bequeathed  which  were  re- 
quired to  be  appraised,  and  for  the  very 
good  reason  to  fix  a  value  as  a  basis  for 
equalizing  the  gifts,  by  distributing  the  pro- 
ceeds of  the  residue  of  the  property. 

It  is  a  well-fiettled  nile  of  cousti-uction,  as 
applied  to  wills,  that,  where  an  absolute  es- 
tate or  a  certain  specific  interest  given  Is  rea- 
sonably clear  and  In  unambiguous  language 
in  one  part,  section,  or  clause  of  the  will,  this 
Interest  or  estate  will  not  be  cut  down,  af- 
fected, impaired,  or  qualified  In  the  same  or 
a  subsequent  provision  by  inference  or  argu- 
ment, or  an  Inaccurate  recital  of  or  reference 
to  Its  contents  In  otiier  parts  of  the  will; 
and  such  estate  so  vested  will  be  held  to  be 
qualified  or  cut  down  only  by  words  equally 
clear  and  distinct  as  the  words  constituting 
the  devise,  whether  such  words  are.  contained 
In  the  same  or  a  separate  provision.  That 
this  rule  Is  sound  and  in  accord  with  reason 
and  the  great  weight  of  authority  will  be 
seen  by  examination  of  the  text-books  and 
adjudicated  caBea,  a  tew  of  whieta.  we  cite: 
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2  Redfleld  on  WUle,  p.  418 ;  2  UnderhUl  on 
Wills,  §  689  ;  30  Am.  &  Eng.  Encyc.  ot  Law, 
748;  Paige  on  Wills,  fi  572  ;  40  Cyc.  1404, 
1415;  Rosemljoora  v.  Rosemboom,  81  N.  Y. 
356;  Clarke  v.  Leupp,  88  N.  Y.  228 ;  Sigel's 
Estate,  213  Pa.  14,  62  Atl.  175,  1  L.  R.  A.  (N. 
S.)  397,  110  Am.  St.  Rep.  615 ;  Moran  t.  Mor- 
an,  143  Mich.  322,  106  N.  W.  206,  5  L.  R.  A. 
(N.  S.)  323,  114  Am.  St.  Rep.  648;  Piatt  v. 
Brannan,  34  Colo.  125,  81  Pac.  755,  114  Am. 
St  Rep.  147 ;  Sevier  v.  Woodson,  205  Mo.  202, 
104  S.  W.  1,  120  Am.  St  Rep.  728;  In  re 
Grannlss,  142  Cal.  1,  75  Paa  324 ;  Holmes  v. 
Miner,  247  III.  586,  93  N.  E.  330;  Settle  v. 
Shafer,  229  Mo.  561,  129  S.  W.  897;  Hayes  v. 
Hayes,  21  N.  J.  Eq.  265 ;  In  re  Welgand,  29 
Pittab.  Leg.  J.  (N.  S.)  54;  In  re  Shower's  Es- 
tate, 211  Pa.  297,  00  Atl.  789;  Walker  v. 
Alversou,  87  S.  C.  55,  68  S.  B.  969,  30  L.  R.  A. 
(N.  S.)  115. 

12]  Applying  this  rale  to  the  language  con- 
tained In  the  will  under  consideration,  we 
are  of  the  opinion  that  the  construction  of 
said  will  by  the  county  court  was  correct 
Had  the  testator  closed  her  will  at  the  sec- 
ond period  after  the  word  "hers,"  no  Judge 
and  no  person,  whether  lawyer  or  layman, 
would  entertain  any  doubt  that  she  intended 
to  bestow  absolutely  upon  the  donors  named, 
except  her  daughter,  Emma,  the  property  de- 
scribed in  connection  wltii  and  folltowing 
their  names  respectirely.  The  question  then 
arises:  Are  there  any  words  used  subse- 
quently, showing  to  a  reasonable  certainty  an 
intent  to  In  any  way  affect  or  qualify  the  es- 
tate thus  bequeathed?  In  other  words,  do 
we  find  any  words  as  clear  and  certain,  tend- 
ing to  affect  or  destroy  the  gifts,  as  the 
words  or  language  employed  In  making  the 
gift?  The  language,  "all  other  property  is 
to  be  turned  into  cash  and  divided  In  sudi 
a  way  every  child  gets  an  equal  amount,"  to 
oar  minds,  indicates.to  a  reasonable  certainty 
the  intention  of  the  testator  to  cause  to  be 
converted  luto  cash  all  the  property  remain- 
ing, cot  spedQcally  mentioned,  and  that  the 
proceeds  should  be  used  in  making  the  spe- 
dflc  glftd  as  nearly  equal  as  possible.  The 
purpose  of  the  testator  In  requesting  an  ap- 
praisement ot  the  houses  and  lota  which  abe 


had  specifically  mentioned  in  making  the 
gifts  was  to  secure  a  basis  for  equalizing  tbe 
gifts.  That  this  language  shows  this  to  have 
been  her  intention  is  too  clear  to  admit  of 
any  reasonable  doubt  The  language  used  in 
the  last  two  paragraphs  In  the  will,  and 
which  we  are  now  discussing,  strengthens 
the  conclusion  that  the  gifts  were  absolute 
and  unconditional.  This  construction  gives 
force  and  effect  to  each  and  every  part  of 
the  will,  and  harmonizes  each  provision  with 
the  other.  To  give  the  language  of  the  will 
the  construction  placed  on  It  by  the  district 
ootxrt  destroys  the  first  part  of  the  will 
wherein  specific  gifts  are  made,  and  In  our 
Judgment  is  not  warranted.  To  do  this 
would,  in  effect,  be  making  another  will  and 
wholly  defeating  the  intention  of  the  testa- 
tor. It  Is  reasonably  clear  that  the  testator 
intended  to  vest  an  absolute  title  in  lot  3, 
block  12,  In  ijetitioner,  George  FrIss:  that 
she  also  Intended  to  vest  an  absolute  title  in 
each  of  the  other  devisees  to  tbe  property  spe- 
cifically mentioned  in  connection  with  their 
names  respectively,  with  the  exception  of  her 
daughter  Emma.  We  are  of  the  opinion  that 
it  was  the  Intention  ot  the  testator  that  aft- 
er  the  repairs,  taxes,  and  insurance  had  been 
paid  on  the  Sixth  street  property,  which,  un- 
der the  agreed  statement  of  facts,  consists  of 
lots  10  and  11,  block  33,.Maywood  addition  to 
Oklahoma  City,  tbe  rents  are  to  go  to  her 
during  the  time  that  she  Is  the  wife  of  WH- 
Ham  Anderson,  and  the  title  to  vest  in  tbe 
administrator  in  trust  for  her  use,  and.  In  the 
event  she  should  become  a  widow,  tbe  title  to 
said  property  to  vest  in  her  absolutely ;  that 
all  the  residue  of  said  property  belmglng  to 
the  testator  at  the  time  of  her  dmth  should 
be  converted  Into  cash,  and  tbe  proceeds 
thereof  used  to  equalize,  as  near  as  possible, 
the  gifts  made  to  the  respective  parties,  using 
as  a  basis  tbe  appraisement  made,  as  shown 
by  the  agreed  statem^t  of  facts. 

It  follows  from  the  foregoing  that  the 
Judgment  of  tbe  district  court  must  be  revers- 
ed, with  direction  to  set  aside  said  Judgment 
and  cause  to  be  entered  a  Judgni^it  In  ac- 
cordance with  this  opinion.  All  the  Justices 
ctmcur. 
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BABL  ▼.  EASI/  et  aL   (No.  70S2.) 
(Supreme  Court  of  Oklahoma.   Jane  8,  191S.) 

(Byllahut  by  tk9  Court.) 

1.  Jttdohent  ®s»818— Foreign  JiiDOVEinvh- 
Detebhiitation  of  Validitt  —  Jurisdic- 
tion. 

The  courts  of  any  state  in  the  Union  have 
Jurisdiction  to  declare  the  jnd^ents  of  a  sister 
state  void  for  want  of  jarlsdictlon,  and  neither 
the  constitational  provision  that  full  faith  and 
credit  be  given  in  each  state  to  the  judicial  pro- 
ceedines  of  ever;  other  state  or  the  act  of  Cod- 
gresa  passed  in  pursuance  thereof  prevents  an 
inquiry  into  the  jurisdiction  of  the  court  by 
which  a  judfonent  is  rendered,  by  the  courts  of 
eoother  state. 

[Ed.  Note.— For  other  '  cases,  see  Jud^ent, 
Cent.  Dig.  gi  1458-1481;  Dec.  Dig.  *=>8ia.] 

2.  JuDGUEHT  ®=:»713 — C0N0I.USIVENES5— Is- 
sues. \ 

A  regular  judgment,  while  it  remains  in 
force,  is  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidence  on  the  Issues 
raised  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1063.  1066.  1099.  1234^1237, 
1239.  1241,  1247;  Dec.  Dig.  «=»713.] 

Commissioners'  Opinion,  Division  No.  Z 
Error  from  District  Cour^  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 

Action  by  Lura  Earl  against  Beatrice  Earl 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

This  action  was  begun  on  November  11, 
1918,  to  set  aside  a  judgment  of  divorce 
wherein  Frank  B.  Ear],  who  died  before  the 
present  action  was  Instituted,  obtained  a  di- 
vorce from  the  plaintiff  herein,  In  the  dis- 
trict court  of  Oklahoma  county,  in  1895.  The 
case  was  tried  on  an  agreed  statement  of 
facts,  those  material  to  this  decision  being 
as  follows : 

"It  is  hereby  stipulated  and  agreed  that  in 
1885  Frank  B.  Earl  instituted  an  action  in  the 
district  court  of  Oklahoma  county  against  Lara 
Earl,  the  object  and  prayer  of  which  was  to 

obtain  a  divorce.  At  that  time  Lura  Earl  was 
a  resident  of  Missouri.  Copy  of  the  petition, 
affidavit,  notice  of  publication,  and  judgmeut  in 
said  cause  No.  1818  are  attached  to  plaintitTa 
orifrinal  petition  and  made  a  part  of  this  stipu- 
lation by  reference,  and  It  Is  agreed  that  they 
constitute  the  entire  record  and  flies  In  said 
cause  and  are  true  and  correct. 

"It  is  further  agreed  that  in  1807  In  the  cir- 
cuit court  of  Davies  county.  Mo.,  Lura  Bice 
Earl  instituted  an  action  for  divorce  on  the 
ground  of  abandonment  against  Frank  B,  Earl, 
and  that  in  answer  to  said  petition  the  defend- 
ant, Frank  B.  Earl,  alleged  in  his  answer  as 
follows :  E^rst,  a  general  denial  of  the  abandon- 
ment as  alleged  in  said  petition ;  and,  second, 
an  affirmative  defense  setting  up  the  judgment 
in  cause  No.  1318,  district  court  of  Oklahoma 
county,  in  bar  to  a  recovery  in  said  action.  A 
reply  was  filed  joining  issue.  Upon  the  issues 
joined,  the  court  rendered  judgment  as  follows: 
"Lura  Kice  Karl  v.  I)>ank  II.  i^arl.  Now  at  this 
day  come  the  parties  by  their  respective  attor- 
neys and  submit  this  cause  to  the  court  upon 
the  pleadings  and  proof  adduced,  and  the  court, 
iwiag  fully  advised,  doth  find  the  issues  for  the 
defendant  and  against  the  plaintiiT,  dismissing 
the  plaintiff's  petition.  It  is  therefore  consider- 
ed that  plaintiff  take  nothing  by  her  writ,  and 


that  defNidant  go  thereof  without  day  and  re* 
cover  of  the  plaintiff  bis  coats  in  this  behalf  ex- 
pended and  have  execution  therefor.' 

"It  is  further  stipulated  and  agreed  that  the 
copies  of  the  petition,  answer,  reply,  and  judg- 
ment attached  to  defendant's  answer  filed  io 
this  cause  are  true,  complete,  and  correct  cop- 
ies of  the  pleadings  and  judgment  filed  in  and 
rendered  in  the  said  circuit  court  of  Davies 
county.  Mo.,  in  said  cause  of  Lura  Rice  Earl 
V.  Frank  B.  Eari. 

"It  is  further  agreed  that  said  exhibits  at- 
tached to  said  pleadings  shall  be  considered  as 
admitted  in  evidence." 

The  action  in  the  Missouri  court  referred 
to  in  the  agreed  statement  of  facta,  and 
made  a  part  hereof,  was  instituted  at  the 
April  term,  1897,  of  the  circuit  court  of 
Davies  county,  Mo.,  by  the  present  plain- 
tiff, to  obtain  a  divorce  from  Frank  6.  Earl, 
now  deceased,  on  the  ground  of  abandon- 
ment The  answer  In  that  case  was :  First, 
a  general  denial;  and,  second,  the  defendant 
expressly  pleaded  the  judgment  of  the  dis- 
trict court  of  Oklahoma  county,  territory  of 
Oklahoma,  granting  him  a  divorce  from  the 
plaintiff  In  that  action,  by  way  of  estoppel 
and  res  judicata.  To  this  answer  the  plain- 
tiff In  the  action  In  Missouri  replied  by  a 
general  denial,  and  further  pleaded  no  knowl- 
edge or  information  sutQclent  to  ft>rm  a  be- 
lief as  to  the  decree  of  the  district  court  of 
Oklahoma  county  on  the  25th  of  December, 
1896,  and  alleging  If  such  pretended  decree 
was  rendered  the  same  was  procurred  by  the 
fraud  of  the  defendant  The  reply  further 
pleads  that  Lura  Rice  Earl  bad  no  notice 
whatever  of  the  pendency  of  the  action 
against  her  In  the  district  court  of  Oklahoma 
county,  and  that  said  court  had  no  jurisdic- 
tion of  the  subject-matter  or  the  person  of 
said  Lura  Rice  Earl.  She  further  plead- 
ed in  this  reply  that,  if  the  decree  of  the 
25th  of  December,  1895,  was  rendered  In 
the  district  court  of  Oklahoma  county,  It 
was  a  fraud  upon  the  laws  and  courts  of 
the  State  of  Missouri,  Frank  B.  Earl,  at  the 
time  of  the  decree  being  domiciled  In  the 
state  of  Missouri,  and  only  pretended  to  re- 
move to  the  territory  of  Oklahoma  for  the 
fraadnlent  purpose  of  giving  the  court  of 
Oklahoma  county  a  color  of  jurisdiction  over 
his  person.  The  Judgment  of  the  Missouri 
court  Is  set  out  In  the  agreed  statement  of 
facts,  finding  the  Issues  for  the  defendant 
and  giving  judgment  that  the  defendant  go 
without  day. 

In  the  present  action  there  was  judgment 
against  the  plaintiff,  from  which  she  prose- 
cutes error  to  this  court 

F.  A.  Rittenhonse,  of  C/handler,  for  plain- 
tiff In  error.  John  J,  Davis,  of  Chandler,  and 
J.  L.  McKamy,  of  Sparky  for  defendants  In 

error. 

OGTEREUX,  G.  (after  stating  the  facts 
as  above).  [1]  For  the  purpose  of  this  opin- 
ion it  will  be  assumed  that  the  affidavit  for 
service  Ifj  publication  In  the  divorce  action 
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of  1895  was  ingofflctent,  and  that  service  by 
publication  In  tbat  action  was  void.  This 
presents  the  question  whether  or  not  the 
Judgment  of  the  circuit  oourt  of  Davles  coun- 
ty, Mo.,  was  res  Judicata,  and  therefore  an 
estoppel  upon  the  present  plaintiff  in  this 
action.  The  preliminary  question  arises 
whether  the  courts  of  one  state  have  Juria^ 
diction  to  declare  the  judgment  of  another 
state  void.  While  there  Is  some  conflict  of 
authority  on  this  question,  the  great  weight 
of  authority  Is  that  they  do  possess  such 
IKJwer.  In  LItowich  t.  Litowich,  19  Kan. 
451,  27  Am-  Rep.  145,  a  decree  of  divorce 
had  been  obtained  In  Utah,  and  the  validity 
of  this  Judgment  came  to  the  Kansas  courts 
on  the  QueeUon  of  alimony  In  that  court.  It 
was  contended  that  the  Utah  divorce  was 
void,  and  the  court  say: 

'Whwie  the  Judgment  ((rantins  the  divorce 
does  not  appear  to  be  void  upon  its  face,  it  may 
he  shown  to  be  void  by  evidence  aliunde.  And, 
indeed,  any  judRmpnt  from  a  sister  state,  void 
for  want  of  Junsdictioo,  may  be  shown  to  be 
void  in  any  proceeding,  direct  or  collateral,  and 
by  evidence  dehors  the  record,  provided  that 
the  record  itself  does  not  show  the  invalidity  of 
the  judgment  upon  Its  face.  Thompson  v.  : 
Whitman,  18  Wall  467  121  L.  Ed.  897] : 
Knowles  v.  Oaslight  Co..  19  Wall.  69  [22  L. 
Ed.  70]." 

TiiSB  is  fbllowed  in  the  case  of  MsBtln  v. 
Gray,  19  Kan.  468,  27  Am.  Bep.  148^  where- 
in the  ccmrt  say : 

"A  great  majori^  of  the  courts  bold  tbat  a 
judgment  from  another  state  may  be  Impeached 
for  want  of  jurisdiction  collaterally  as  well  as 
directly,  and  by  extrinsic  evidence  as  well  as 
by  the  record." 

In 'Thompson  v.  ■Whitman,  18  WalL  457, 
21  U  Kd.  897.  it  is  decided  tbat  neither  tbe 
constitutional  provision  that  full  faith  and 
credit  be  given  in  each  state  to  the  Judicial 
proceedings  of  another  state  or  tbe  act  of 
Congress  passed  in  pursuance  tiiereof  pre- 
vents an  inquiry  into  the  JurladicUon  of  tbe 
court  rendering  tbe  judgment  by  the  conrts 
of  another  state.  In  our  opinion,  these 
cases  are  supported  by  reason  and  tbe  great 
weight  of  authority,  and  the  Missouri  court 
therefore  had  Jurisdiction  to  pass  upon  the 
validity  of  the  Oklahoma  Judgment. 
'  [2]  The  aueation  la,  therefore,  whether  tbe 
Judgment  of  the  Missouri  court  was  res 
Judicata  in  tbe  case  at  bar.  In  that  case 
two  Issues  were  distinctly  raised  by  tbe  an- 
swer: First,  the  general  denial  of  the  alle- 
gations of  tbe  petition  by  tbe  wife;  and, 
second,  the  validity  of  the  Oklahoma  Jud^- ; 
ment  It  will  be  noted  tbat  in  her  reply 
the  present  plaintiff  directly  impeached  tbe 
Judgment  on  the  ground  tbat  there  was  no 
Jurisdiction  over  her  person.  The  court  In 
that  case  made  a  general  finding  on  tbe  is- 
sues in  tavor  at  the  defendant.  Tbe  ques- 
tion therefore  is  presented  whether  this  was 
an  adjudication  of  the  Okluboma  judgment 

In  Pratt  v.  Ilatliff,  10  Oki  168,  61  Pac. 
623,  It  la  held: 


"A  judgment  is  a  bar  if  the  canse  of  actioik 
be  the  same,  though  the  form  be  differenL  The 
cause  is  the  same  when  the  same  evidence  will 
sapport  both  actions;  or,  rather,  the  Jud^ent 
in  the  former  action  will  be  a  bar  provided  the 
evidence  necessary  to  sastain  tbe  Judfcment  for 
the  plaintiff  In  the  preseat  action  would  have 
authorized  a  judgment  for  blm  in  the  fonnet. 
When  a  matter  has  once  passed  to  Gnal  judg- 
ment without  fraud  or  collusion,  in  a  court  of 
competent  jurisdiction,  it  has  become  res  jodi- 
cnta,  and  the  same  matter  between  tbe  same 
parties  cannot  be  reopened  or  Bubseqaently  con- 
sidered." 

In  the  case  at  bar  the  same  evidence  which 
has  been  introduced  by  the  plalntlfl  in  this 
action  to  show  the  want  of  Jurisdiction  in 
the  district  court  of  Oklahoma  oomity  In 
the  action  <tf  1893  would  have  been  entire- 
ly relevant  and  competent  in  the  a^on  in 
Missouri  to  sliow  no  Jurisdiction  had  ever 
been  obtained  ovw  tUe  person  of  the  defends 
ant 

In  Woodwortb  v.  Town  of  Henneaseor,  32 
Okl.  267.  122  Pac.  224.  it  Is  held: 

"A  fact  or  a  question  which  was  actually  and 
directly  in  issue  in  a  former  suit,  and  was  there 
judicially  passed  upon  and  determined  by  a 
court  of  competent  jurisdiction,  is  conclusively 
:  settled  by  the  judgment  therein,  bo  far  as  con- 
cerns the  parties  to  that  action,  and  persons 
in  privity  with  them,  and  cannot  be  aeain  liti- 
gated in  any  future  action  between  such  parties 
or  privies,  in  the  same  court,  or  In  any  other 
court  of  concurrent  Juiisdlctlun  upon  tbe  same 
or  a  different  cause  ct  action." 

Tba  question  of  the  validity  of  Uie  Judg- 
metat  of  1893  was  directly  put  in  Issue  In 
the  Mlssonil  case,  and  tbe  court  found  the 
Issues  In  favor  of  tbe  defendant. 

In  Pioneer  Tel.  &  TeL  Co..  v.  BUte.  40 
Okl.  417,  138  Fac  1038,  It  la  held : 

"A  regular  judgment*  whilst  It  remains  in 
force,  is  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidence  or  pleaded 
to  the  action  in  which  it  was  rendered,  except 
'  matters  growing  out  oeparata  and  independ- 
ent causes  of  action,  vhidL  might  have  beea 
ideaded  In  offiset" 

Tbls  is  a  governing  authority  in  the  case 
at  bar.  The  validity  of  tbe  Judgment  of 
1895  was  distinctly  and  fairly  put  in  lasne 
by  tbe  pleadings  In  tbe  Mlasonri  case. 

In  Indian  Land  ft  Trust  Go.  v.  Shoenfelt, 
135  Fed.  484,  68  a  a  A.  106.  it  is  held  by 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit: 

"Where  a  court  of  equity  has  no  jurisdictioa 

of  a  suit,  the  decree  of  dismissal  must  expressly 
adjudge  that  it  is  rendered  upon  tbat  ground, 
or  must  expressly  provide  tbat  it  is  made  with- 
out prejudice.  A  general  decree  of  dismissaL 
without  more,  renders  all  the  issues  presented 
in  the  case  res  adjudlcata,  and  constitutes  a 
bar  to  an  action  at  law  for  tbe  same  cause." 

In  Holford  v.  James,  136  Fed.  553.  69  a  C. 
A.  263,  It  Is  beld : 

"It  is  sufHcient  to  support  a  plea  of  rea  judi- 
cata if  the  record  of  the  court  having  cogni- 
zance of  tbe  prior  case  shows  final  dispoutiuo 
of  it  on  tbe  merits,  and  this  thougb  the  issues 
did  not  appear  in  the  entry  of  judgment" 

Hie  plaintiff  In  error  contends  tbat  the 
Missouri  Judgment  cannot  be  taken  as  an 
estoppel  because  there  were  two  Issues  xola- 
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ed  by  tbe  pleadings,  and.  aa  there  is  a  Judg- 
ment without  flpecifleally  flndUiff  on  tlve  Is- 
sue which  Is  now  claimed  as  res  judicata, 
the  burden  Is  on  tbe  partr  pleading  tbe  es- 
ton>el  to  show  by  erldoice  that  the  decl- 
Bl(m  of  the  court  -waa  <m  that  Issue. 

Plaintiff  In  error  dtes  a  number  of  au- 
ttwrltles  to  aoaCaln  this  position,  but,  If  they 
are  a^UcaUe  to  the  case  at  bar,  we  OAtik 
the  gaestltm  Is  foreclosed  In  this  state  by 
the  declfilMi  In  Flmteer  TeL,  etc.,  Co.  t. 
State,  supra.  Under  the  pleadings  of  the 
Missouri  caae  there  Is  no  doubt  that  tiie 
question  as  to  tbe  raUdity  of  the  Oklahoma 
judgment  ml^t  hare  beem  given  In  erldence 
in  tliat  action,  and.  If  it  could  have  been, 
under  the  above-cited  cose,  it  Is  an  estoj^I. 

We  reecHnmend  that  the  judgment  be  af- 
firmed, and  the  petition  tor  reheai^ng  be  de- 
nied, and  the  former  opinion  filed  herein  be 
withdrawn,  and  this  opinion  substltnted 
Uierefor. 

PER  CURIAM.   Adopted  in  whol& 


FRAZIKBetaLv.  HOOKER  etaL  (No.  4618.) 
(Supreme  Court  of  Oklahoma.   June  1,  10150 

(Bvllabua  by  the  OourtJ 

Appeal  and  Ebror  «=>48&— Dismibsaz^Sebv- 

icb  of  suumons. 

Where  there  ia  no  waiver  of  the  issuance 
and  service  of  Bummont  in  error,  and  no  geoeral 
appearance  by  defendants  in  error,  and  the  sum- 
mona  in  error  is  issued  December  4,  1912,  and 
not  returned  until  May  8,  IQIS,  and  shows  the 
defendants  In  error  have  not  been  served,  this 
court  is  without  Jurisdiction,  and  tbe  appsal  will 
be  dismissed. 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error.  Cent  X>lg.  SS  2173,  2174,  8126;  Dec  Dig. 
«=»430.] 

Oommla&loners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  McClaln  County ; 
B.  McMlUan,  Judge 

AeOtm  by  Bam  Frazler  and  others  against 
U  G.  Hofdccr  and  others.  Judgment  for  de- 
fendants,  and  plaintiffs  bring  error.  DIb- 
mlssed. 

E.  O.  Clark,  of  SHgler,  and  Robt  E.  hee, 
of  Lefiore,  for  plaintiffs  in  error,  Rennie, 
Hocker  &  Moore,  of  Fnrcell,  for  defendants 
In  errM. 

BRBTT,  O.  This  case  was  filed  In  the  dis- 
trict court  of  McClaln  county  by  tbe  plaintiffs 
In  error  against  the  defendants  In  error,  and 
<ni  a  hearing  bad  before  R.  McMillan,  judge. 
Judgment  wias  rendered  in  favor  of  the  de- 
fendants In  error,  and  the  cause  Is  brought 
by  the  plaintiffs  In  raror  to  this  court  by  pe- 
titlcHi  in  wror  and  transcript  and  was  dock- 
eted hwe  on  December  4, 1612.  A  summons 
In  MTor  was  Issued  on  the  4Ui  day  of  Decem- 
ber, 1912,  and  not  returned  until  May  3, 


IMS,  and  the  retain  recites  that  neither  of 
the  defendants  in  erroir  have  beoa  served. 

These  has  never  been  any  effort  made  by 
the  plaintiffs  in  error  to  bring  the  defudants 
In  error  Into  OsSa  court  exo^t  the  Issuance 
of  the  above  summons  In  error.  There  Is  no 
waiver  of  service  of  summons,  no  general  ap- 
pearance by  the  defendants  In  error,  and  mo* 
Uon  to  dismiss  was  served  on  the  ^IntTffs 
In  error  May  11, 1915,  and  no  reply  has  been 
made  to  this  motion,  and  time  for  bringlug 
them  into  court  has  novr  passed,  and  under 
these  dreumstancea  this  ooqirt  is  without 
JnrisdlctlDn  to  pass  upon  their  rights.  See 
Dr.  Koch  Vegetable  Tea  Co.  v.  Dnvls  et  aL, 
145  Fac.  3S7,  not  yet  facially  reported. 

We  recommend  that  the  appeal  be  dis- 
missed. 

PSB  CURIAM.   Adopted  in  whida 


FRAZIER  et  al.  v.  NICHOLS  et  aL 
(No.  4616.) 

(Supreme  Court  of  Oklahoma.   June  1,  1D15.) 

C£rirIZa&iM  fry  iTko  Court.) 

Afpbai.  and  Errob  ^=•408  —  GsonRDB  for 
Dismissal— Summons  in  Error— IlETURif. 
It  is  the  service  of  the  summons  in  error, 
and  not  the  return,  that  gives  this  court  jurisdic- 
tion, and  where  summons  in  error  was  Issued 
December  4,  1912,  end  regularly  served  De- 
cember 12,  1912,  a  motion  to  dismiss  will  be 
denied,  although  the  summona  was  not  returned, 
until  May  3,  1915. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  S  2133;  Dec.  Dig.  «»408.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  McCilaln  County; 
R.  McMillan,  Judge. 

Action  by  Sam  Frazler  and  others  against 
W.  H.  Nichols  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error,  and 
defendants  move  to  dismiss  the  petition  in 
error.  Motion  overruled. 

B.  O.  Clark,  of  Stigler,  and  Hobt  K.  Lee, 
of  Leflore,  tor  plaintiffs  in  error.  Rennie, 
Hocker  &  Moore,  of  Purcell,  for  defendants 
in  error. 

BRETT,  a  This  case  was  tried  before  R. 
McMillan,  district  judge  of  McClaln  county, 
and  resulted  in  a  Judgment  In  favor  of  tbe 
defendants  In  error,  who  were  defendants  In 
the  lower  court  The  plaintiffs  In  error  bring 
tbe  case  to  this  court  by  iwtitlon  in  error 
and  tzanscripL 

The  case  was  docketed  In  Uils  court  on  De- 
cember 4,  1012,  and  on  that  date  summons 
In  error  was  Issued,  but  was  not  returned 
and  filed  in  this  court  until  May  3,  1915. 
However,  the  return  of  the  officer  shows  that 
each  of  the  defendants  in  error  were  duly 
served  December  12,  1912.  While  the  long 
delay  in  making  the  return  Is  evidence  of 
inexcusable  negligence,  yet  the  return  shows 
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the  service  to  have  been  re^ar, '  which 
gives  this  court  Jurisdiction  of  the  cause. 

We  reconmieud  that  the  motlw  to  dismiss 
be  ovemiled. 

FEB  CnaiAM.  Adopted  In  whole. 


FRAZIEB  et  al.  t.  HOCK&R  et  al.  (No.  4614.) 
(Supreme  Court  of  Oklahoma.   June  1,  1916.) 

(Byllabua  by  ihe  Co»rt.) 

Appeal  and  Ebbor  €=3408  —  Dismissal  — 

Sebvice  of  Suuuons. 

Where  petition  in  error  and  transcript  is 
filed  in  this  court  on  December  4,  1912,  and 
summona  in  error  is  issued  on  that  date,  but 
never  returned  and  tiled  in  this  court,  there  is 
nothing  to  show  affirmatively  that  the  defend- 
ants in  error  have  l^al  notice  of  the  appeal. 
And  in  such  case,  in  the  absence  of  waiver  of 
summonB  in  error,  or  general  appearance,  this 
court  is  without  jurisdiction  to  pass  upon  their 
rights,  and  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2133;  I>ec.  Dig.  «=:9408.] 

Commissioners'  Opinion,  Division  Ka  2. 
Brror  from  District  Court,  UcClaln  Gounty ; 
R.  McMillan,  Judge. 

Action  by  Sam  Frazler  and  ottaeis  against 
O.  Hodter  and  others.  Judgment  for  de- 
fendants, and  plalutUTs  bring  error.  Dis- 
missed. 

This  case  is  brought  to  this  court  by  pe- 
tltloo  in  error  and  transcript,  and  was  dock- 
eted on  December  4,  1912.  A  summons  In  er- 
ror was  Issued  on  the  4th  day  of  December, 
1912,  bat  no  return  has  ever  l>een  made,  nor 
do  the  plaintiffs  in  error  give  any  esplana- 
tlon  of  the  long  delay,  and  no  steps  have  ever 
licen  taken  to  obtain  service  by  alias  sum- 
mons or  by  any  other  means.  There  was  no 
waiver  of  the  Issuance  of  summons  lu  error, 
and  no  general  appearance  by  the  defendants 
In  error.  The  defendants  In  error  have  now 
entered  special  appearance,  and  move  to  dis- 
miss, which  motion  was  duly  served  on  May 
11,  1015,  and  the  plaintiffs  in  error  have  made 
no  answer  thereto,  nor  given  any  reason  why 
such  long  delay  has  taken  place. 

B.  O.  Clark,  of  Stlgler,  and  Eobt  B.  Lee, 
of  LeUore,  for  plaintiffs  In  error.  Reuaie, 
Hooker  &  Moore,  of  Purcell,  for  defendants 
in  error. 

BREITT,  O.  (after  stating  the  facts  as 
above).  Where  there  Is  no  waiver  of  sum- 
mons in  error,  no  general  appearance,  and  the 
record  does  not  show  affirmatively  that  the 
defendants  in  error  have  been  duly  served 
with  summons  In  error,  this  court  Is  without 
jurisdiction  to  pass  upon  their  rights,  and 
the  appeal  In  such  case  should  be  dismissed. 
See  Dr.  Koch  Vegetable  Tea  Co.  v.  Davis  et 
al.,  145  Pac.  337,  not  yet  officially  reported. 

We  recommend  that  the  appeal  be  dis- 
missed. 

PER  CURIAM.   Adopted  In  whole. 


MANWEUj  r.  ORTMBS  et  al.  (No.  4078.) 
(Supreme  Court  of  Oklahoma.    June  8,  191&) 

(Svllabiu  &v  th«  Court.) 

1.  Gabnishuent  ^=9lA— Exeuftion — States 
— United  States. 

On  the  grouods  of  public  policy,  the  gov- 
ernment of  t^e  United  States  and  officers  and 
agents  thereof,  and  the  governments  of  the  sev- 
eral states  and  their  officers  and  agents,  are 
exempt  from  the  process  of  garnishment. 

[Ed.  Kote.— Fbr  other  cases,  see  Garnishment, 
Cent.  Dig.  U  35-37 ;  Dec  Dig.  «S318.] 

2.  Indian  Agentb— Custodians  or  Fuvds— 

Bonds. 

Under  Act  Cong.  July  1,  1898,  c.  545,  30 
Stat.  595  (U.  S.  Comp.  St.  1913,  S  4002>,  ''In- 
dian agents  are  required  to  account  for  all 
funds  coming  into  their  hands  as  custodians, 
from  any  source  whatever,  and  they  are  re- 
sponsible therefor  under  their  official  bonds." 

3.  Gabnishuent  «=>132-~An8web— Issues— 
Bubden  of  Pboof. 

In  garnishment  proceedings  under  the  stat- 
utes of  the  state  of  Oklahoma,  where  the  gar- 
nishee files  the  statutory  answer  setting  up  the 
fact  that  he  is  a  United  States  government  <tf- 
ficer,  and  that  fact  is  admitted,  and  the  further 
fact  that  he  holds  the  funds  sought  to  be  reach- 
ed, as  such  officer,  under  a  speaal  order  of  the 
head  of  the  department  of  which  be  is  an  of- 
ficer or  agent,  and  the  plainHS  elects  to  take 
issue  on  said  fact,  the  burden  is  on  the  party 
seeking  to  hold  such  funds  to  prove  that  said 
funds  are  not  so  held  by  such  officer,  and  in 
case  of  failure  of  such  proof,  by  a  pteponder^ 
ance  of  the  evidence,  said  funds  will  be  dis- 
charged and  the  officer  released  from  the  gar- 
nishment process. 

[Ed.  Note. — For  other  cases,  see  Gamidm[ient, 
Cent.  Dig.  g  300;  Dec.  Dig.  «8=»1G2.] 

4.  Appeal  and  Eebob  <S=>1008— Findings  of 
Fact— Funds  Held  bt  Gabnisuee. 

In  such  case  the  findings  of  fact  by  the 
trial  court  will  not  be  disturbed  by  this  court, 
and  the  case  will  be  affirmed  unless  it  is  shown 
that  the  lower  court  committed  prejudicial  er- 
ror in  the  application  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  sad 
Error.  Cent.  Dig.  H  8955-3960.  3&i^^mS; 
Dec.  Dig.  «=»1008.] 

Commissioners'  OplnI<m,  Division  No.  4. 
Error  from  Superior  Court,  Pottawatomie 
County;  Geo.  C.  Abernathy,  Judge. 

Action  by  West  M.  Manwell  against  h.  C. 
Grimes  and  another,  John  A.  Buntin,  gar 
nlshee.  From  an  order  discharging  an  or- 
der of  garnishment  and  releasing  the  gar- 
nishee, plaintiff  brings  error.  Affirmed. 

Pitman  &  Goode,  of  Shawnee,  for  plaintiff 
In  error.  W.  B.  Herod  and  Isaac  D.  Taylor, 
botli  of  Guthrie,  for  defoidant  in  mor  Bnn- 
tln.  W.  N.  Maben,  of  Shawnee,  for  deflud- 
ants  in  error  Grimes;. 

ROBBERTS,  C.  This  case  comes  from  the 
superior  court  of  PottawatOTnle  county  on 
appeal  from  an  order  of  that  court  discharg- 
ing an  order  of  garnishment,  and  releasing 
the  gamlsliee.  It  appears  from  the  record 
that  a  man  by  the  name  of  Chapman  ob- 
tained deeds  to  certain  lands  allotted  to  mem- 
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bers  of  the  Tribe  ot  Ki(^poo  Indians.  He 
deeded  these  lands  to  defeudant  L.  C.  Orlmes, 
and  li.  G.  Grimes  and  Martha  A.  Grimes 
deeded  the  same  lands  to  plaintiff  herein, 
West  M.  Manwell.  All  of  said  conveyances 
were  made  by  statutory  warranty  deeds, 
while  the  title  to  the  land  was  In  tlie  name 
of  Orlmes.  He  mortgaged  part  of  it  to 
different  parties  In  divers  amounts.  An  acN 
tlon  was  commenced  In  the  United  States 
Circuit  Court  of  the  Western  Diatrlct  of 
this  state  by  the  United  States  government 
against  the  parties  to  cancel  and  set  aside 
said  deeds  for  the  reason  ttiat  the  lands 
were  within  that  class  of  lands  known  as 
Indian  restricted  lands.  During  the  pen- 
dency of  the  suit  to  cancel  the  deeds  a  set- 
tlement was  entered  into  hetween  the  gov- 
ernment and  said  parties.  In  which  It  was 
agreed  that  the  lauds  were  to  be,  and  they 
were,  renmreyed  to  each  of  said  Indians,  or 
their  heirs,  in  case  of  decease,  the  respec- 
tive tracts  which  had  baai  allotted  to  them, 
in  which  the  grantor  warranted  the  title 
thereto  against  all  persons  claiming  'by, 
througli,  or  under  than,  and  also  agreeing  to 
remove  and  settle  all  outstanding  titles,  in- 
cumbrances, and  charges  against  any  and 
all  of  said  lands  accruing  by,  through,  or  un- 
der said  grantors  or  either  ol  tibem.  It  was 
also  agreed  in  said  contract  that  an  account- 
ing should  be  taken  l)etwe«i  the  parties  in 
which  the  Indians  should  account  for  the 
money  received  by  them  fbr  the  lands  sold 
and  all'  improvements  placed  thereon  by  the 
purchasers,  and  the  grantors  should  pay  all 
outstanding  liens  or  dalms  against  the  land, 
and  also  account  to  the  e^rantees  for  the  rent 
and  proflts  during  the  time  they  were  in 
possession  of  said  lands.  By  the  twms  of 
said  contract  all  mcmeys  coming  to  the  Indi- 
ans should  be  paid  Into  the  bands  of  Frank 
A.  Thackery,  Indian  superintendent;  and  It 
was  also  provided  in  said  contract  that: 

"Any  money  in  the  hands  of  said  niackcry 

may  be  credited  by  him  to  the  person  entitled 
thereto,  and  retained  by  him  [Thackery]  for 
the  benefit  of  other  Indiana  to  whom  the  same 
person  is  acconntable  hereunder." 

The  paragraphs  or  sectbuis  of  the  omtract 
especially  involved  In  this  case,  and  which 
are  sufficient  to  explain  the  qnestlons  to  be 
determined  h^fn,  ate  as  follows: 

"Now,  therefore,  in  order  to  effect  a  fall  and 
complete  settlement  of  all  of  said  litigation, 
the  undersigned  have  ejiecuted  and  delivered 
herewith  to  Frank  A.  Thackery,  special  war- 
ranty deeds  reconveylng  to  each  of  said  Indiana 
or  their  belrs,  in  case  of  decease,  the  tracts 
so  allotted  to  them,  and  warranting  the  titles 
thereto  as  against  all  persons  claiming  by, 
through,  or  under  the  undersigned,  and  the 
undersigned  severally  obligate  themselves  to 
remove  and  settle  all  outstanding  titles,  incam- 
brances,  and  chai^ot  against  any  and  all  of 
said  allotments  accruing  by,  through,  or  onder 
them  or  either  of  them. 

"The  undersigned  further  acknowledge  them- 
selves accountable  to  said  Indiana  in  the  vari- 
ous amounts  specified  in  the  said  schedule  as 
ti»  xental  vahw  of  said  various  tracts  during 
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the  various  periods  therein  specified.  It  being 
uDderstood,  however,  that  the  varioas  amounts 
paid  to  various  of  said  Indians,  ae  well  also 
the  various  amounts  in  value  of  improvements 
placed  upon  said  allotments,  as  specified  In 
said  schedule,  will  be  repaid  by  or  for  the  In- 
dians respectively  who  received  said  amounts 
and  on  whose  allotments  said  improvements 
were  placed;  that  the  amounts  so  accountable 
to  and  from  said  Indians  will  be  set  off,  and 
in  case  of  a  balance  due  from  any  Indian,  as 
shown  by  said  schedule,  the  same  will  be  paid 
to  the  undersigned  to  whom  the  same  is  due 
from  money  of  such  Indian  in  the  hands  of 
Frank  A.  Thackery,  Indian  superintendent,  as 
shown  by  said  schedule,  and  in  case  of  a 
balance  due  after  such  payment,  an  assignnble 
lease  of  the  aUotmenta  of  such  Indian  will  be 
made  to  the  undersigned,  aa  specified  in  said 
schedule,  in  settlement  oi  such  balance:  Pro- 
vided, however,  that  any  moneys  so  payable  to 
said  Thackery  may  be  credited  by  him  to  the 
person  entitled  thereto  and  retaiuL-d  by  him  for 
the  benefit  of  other  Indians  to  whom  the  same 
person  is  accountable  hereunder:  And  provid- 
ed, further,  that  instead  of  giving  a  lease  to 
settle  any  balance  against  an  Indian,  It  shall 
be  optional  with  the  Department  of  the  Interior 
to  settle  same  with  a  promissory  note  of  such 
Indian  for  such  amount,  bearing  6  per  cent 
interest  from  the  date  of  approval  of  this  propo- 
sition, and  payable  from  the  proceeds  of  a 
lease  or  sale  of  land  of  such  Indian  to  be  made 
under  the  regulations  of  the  Interior  Depart- 
ment. 

"It  is  further  understood  thst  the  undersigned 
Chapman  and  Brown  are  entitled  to  receive 
the  moneys  ou  deposit  as  aforesaid  in  the  First 
National  Bunk  of  Eagle  Pass,  Tex.,  and  also 
entitled  to  have  conveyed  to  them  an  interest 
in  the  tracts  of  Mexican  land  purchased  as 
aforesaid  by  Conine  for  various  of  said  In- 
dians, said  interest  being  equivalent  to  the 
proportion  that  nine  hundred  ($!X)0.00)  dollars 
bears  to  eight  thousand  seven  hundred  ($8,- 
700.00)  dollars,  the  last-nsmed  amount  being 
the  purchase  price  of  said  Mezican  laud,  nine 
hundred  ($900.00)  dollars  of  which  belonged  to 
said  Chapman  and  Brown,  and  seven  thousand 
eight  hundred  ($7,800.00)  doUara  of  which  be- 
longed to  C.  J.  Benson,  and  that  the  proper 
ofiicera  and  agents  of  the  United  States  will 
diligently  use  every  power  and  reasonable 
means  to  procure  the  payment  of  said  moneys 
and  the  conveyance  of  said  Mexican  land,  so 
far  as  said  Indians  are  concerned. 

"And  it  is  further  understood  that  this  prop- 
osition shall  become  effective  upon  ^e  accep- 
tance and  approval  thereof  by  the  Attorney 
General  and  the  Secretary  of  the  Interior  of 
the  United  States,  and  thereupon  the  specisl 
warranty  deeds  delivered  herewith  shall  be  ab- 
solute and  unconditional,  and  the  amounts  due 
hereunder  from  the  undersigned  to  said  Indians 
will  then  become  payable,  and,  it  appearing 
from  said  schedule  that  said  Brown  is  account- 
sble  to  the  Indians*  Fah-pe-ack,  Fah-nah-ka-thcx 
and  Pe-qua,  in  the  sums  of  five  hundred  and 
fifty  ($550.00)  dollars,  four  hundred  fifty-three 
($453.00)  dollars,  and  one  hundred  and  twenty 
($120.00)  dollars,  re^ectively,  ag^egating  elev- 
en hundred  and  twenty-three  ($1,123.00)  (U>t- 
iars,  and  that  there  Is  available  in  the  hands 
of  said  Hackery  seven  hundred  ($7tX>.00)  dol- 
lars herewith  to  discbarge  the  seven  hundred 
($700.00)  dollars  due  said  Brown  by  Pab-pah- 
me-na-ko-tbo,  leaving  a  balance  due  uom 
Brown  to  the  three  former  Indians  of  four 
hundred  and  twenty-three  ($423.00)  dollars, 
there  is  deposited  herewith  by  said  Brown  with 
said  Thackery  for  said  Indians  the  sum  of  four 
hundred  sod  twenty-three  ($42-3.00)  dolhirs  to 
be  applied  in  payment  thereof  if  tnis  proposi- 
tion ui  acc^ted  and  approved,  otherwin  to  be 
returned  to  the  said  Brown. 
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'Aod  it  Is  farther  understood  that  upon  ac- 
ceptance and  approval  hereof  final  consent  de- 
crees will  be  entered  by  the  Circuit  Court  of 
the  United  States  for  the  Weetem  District  of 
Oklahoma  in  favor  of  the  United  States,  in  ac- 
cordance with  the  decision  heretofore  rendered 
by  said  court  and  in  each  and  all  of  the  suits 
therein  pending  involving  the  validity  <ii  the 
deeds  to  said  aUotmenta. 

It  must  be  borne  In  mind  that  the  ouly 
object  sought  to  be  obtained  In  making  this 
statement,  and.  reproducing  a  part  at  the 
contract,  is  to  show  the  class  and  kind  of 
funds  Involved,  from  wbence  they  came,  and 
the  manner  and  means  by  which  they  are  be- 
ing held  by  the  garnishee,  John  A.  Buntin, 
United  States  superintendent  of  the  Shawnee 
Indian  Schools  and  ex  officio  successor  to 
Frank  A.  Thackery,  as  Indian  superintend- 
ent of  the  Klckapoo  Indian  Tribe.  After 
the  settlement  above  referred  to  bad  been 
completed,  and  at  least  part  of  the  funds, 
as  proceeds  of  said  settlement,  had  gotten  In- 
to the  bands  of  John  A.  Buntin,  United 
States  superintendent  of  Shawnee  Indian 
Schools  and  ex  officio  Indian  superintendent, 
the  plaintiff  herein,  West  Af.  Manwell,  com- 
menced an  action  against  defendants,  L.  O. 
Grimes  and  Martha  A.  Grimes,  for  breach 
of  warranty,  and  obtained  Judgment  for 
$3,160.S8,  and  at  the  same  time,  for  the  pur- 
pose  of  getting  hold  of  the  funds  in  the 
hands  of  John  A.  Buntin  held  by  virtue  of 
said  contract  of  settlemoit,  plaintiff  caused 
a  writ  of  gamlahment  to  be  Issued  and  serv- 
ed upcm  hloL  To  this  proceeding  in  gar- 
nishment Buntin  filed  the  statutory  answer 
lu  due  time  setting  up  in  substance: 

g)  "The  settlement  contract  hereinabove 
rred  to,  and  claiming  that  be  held  said 
funds  as  an  olficer  and  agent  of  the  United 
.■States  government,  in  trust  for  the  several 
respective  Indians,  ta  wards  of  the  government, 
and  that  by  reoson  thereof  he  was  not  subject 
to  garnishment  proceedings  in  said  cause,  and 
that  the  funds  so  held  by  him  were  not  liable 
nor  subject  to  said  proceedings  in  garnishment." 

<2)  "Denying  that  he  held  any  property  or 
assets  subject  to  seizure  or  sale  by  Judgment, 
attachment,  or  execution  that  belonged  to  said 
judgment  creditor," 

l8)  "That  be  held  certain  funds  that  might 
become  the  property  or  funds  of  defendant 
Grimes  upon  the  bappenlog  of  certain  contin- 
gencies that  had  not  as  yet  happened." 

Within  the  time  required  by  law  the  plain- 
tiff filed  notice  of  his  esc^tions  to  the  an- 
swer of  the  garnishee.  As  stated  before,  final 
Judgment  was  rendered  In  favor  of  the  plaiu- 
tilT  which  has  become  final.  Trial  was  bad 
upon  the  Issues  Joined  In  the  garnishment 
proceedings,  and  Judgment  of  the  court  ren- 
dered against  the  contentions  of  plaintiff  dis- 
charging the  writ  of  garnishment  and  releas- 
ing the  garnishee.  Said  Judgment  is  as  fol- 
lows: 

"That  the  money,  notes,  checks,  and  other 
evidence  of  lodebtedneHs  in  the  hands  of  the 
garnishee  and  belonging  to  the  defendants,  L. 
C.  Grimes  and  Martha  A.  Grimes,  are  the  pro- 
ceeds, fruits,  and  results  of  trust  funds  now 
in  the  custody  and  control  of  the  garnishee  as 
an  officer  of  the  United  States  govezomen^ 


as  shown  by  the  garnishee's  answer,  and  made 
80  by  virtue  of  a  contract  made  by  and  be- 
tween Frank  A,  Thackery,  an  officer  of  the 
United  States  government  and  of  whom  the 
framiRhee  is  the  successor,  and  the  defendant  Lk 
C.  Grimes  is  not  subject  to  garnishment." 

[1-4]  This  brings  us  to  the  question  remain- 
ing in  this  case,  viz. :  Did  the  court  err  in 
holding  that  the  funds  in  the  hands  of  Bun- 
tin were  not  subject  to  garnishment?  It  is 
hardly  necessary  to  say  that,  If  these  funds 
are  held  by  the  garnishee  in  his  official  ca- 
pacity, or  as  trust  funds,  they  are  not  sub- 
ject to  ^mishment,  nor  the  garnishee  subject 
to  garnishment  process.  It  Is  admitted  that 
Buntin  Is  the  United  States  superintendent 
of  the  Shawnee  Indian  Schools.  It  Is  proven 
by  all  the  facts  and  circumstances  in  the 
case  that  these  funds  came  into  his  bands 
by  virtue  of  bis  office.  There  Is  no  evidence 
even  tending  to  show  that  John  A.  Buntin 
was  or  would  have  been  selected  or  agreed 
upcm  as  trustee  for  said  funds  In  his  Individ- 
ual capacity,  fniere  is  no  evidence  that  be 
was  even  personally  known  to  any  the  i>ar- 
ties.  The  same  facts  apply  equally  to  Frank 
A.  Thackery.  The  original  contract  provided 
that  the  funds  derived  from  the  settlement  of 
the  v<^d  Indian  laud  sales  should  be  paid  Into 
the  hands  of  Frank  A.  Thackery,  who  was  at 
the  time  supointendent  of  the  El^apoo 
Indian  agency,  and  special  disbursing  agent. 
The  garnishee,  Buntin,  became  his  successor 
by  virtue  of  being  the  superintendent  of  the 
Shawnee  Indian  Schools,  presumably,  under 
departmental  order  of  the  Honorable  Com- 
missioner of  Indian  Affairs,  as  provided  In 
Act  Cong.  May  27,  1902,  c.  88S,  U.  S.  Stat 
at  Large,  vol.  82,  p^  247,  and  U.  S.  R.  8.  | 
2053,  volume  3,  Fed.  Stat.  Ann.  p.  S48  CU.  S. 
Comp.  St.  1913,  i  3992).  He  became  ex  of- 
ficio, and  was  acting  as  the  Indian  agent 
Act  May  27, 1902,  c.  888,  provides  that: 

"Superintendents  of  schools  acting  as  Indian 
agents  shall  give  bond  as  other  Indian  agents." 

Section  2058,  R.  S.,  volume  3  Fed.  Stat 
Ann.  at  page  349  (U.  S.  Comp.  St  1913,  { 
4000)  provides: 

"£:ach  Indian  agent  shall,  within  his  agency, 
*  *  *  execute  and  perform  such  regulations 
and  dnti^,  not  inconsistent  with  law,  as  may 
be  prescribed  by  the  President,  the  Secretary 
of  the  Interior,  the  Commifiuoner  of  Indian 
Affairs,  or  Superintendent  of  Indian  Affairs." 

There  can  be  no  question  but  the  garnishee 
was  acting  In  the  capacity  of  and  as  the 
superintendent  of  the  Indian  agency,  and 
there  can  be  no  question  but  that  he  received 
and  held  these  particular  funds,  oU  of  theno, 
as  superintendent  of  the  Shawnee  Schools 
and  ex  officio  superintendent  of  the  agency. 
Act  July  1,  1898,  c  545,  30  U.  S.  S.  at  Lorge, 
565,  provides: 

"Hereafter  Indian  agents  shall  aocoimt  foe 
•11  funds  comieg  into  tMr  hands  as  custodi- 
ans from  any  source  whatever,  and  be  responsi- 
ble therefor  under  tiielr  ofBcial  bcmds." 

Evidently  this  act  of  Congress  was  passed 
for  the  direct  pnipose  erf  covtrlng  and  In- 
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eluding  Jnrt  sach  cases  as  this,  to  prohibit 
agents  and  officers  of  the  goveroment  from 
receiving  money  as  trnstees,  and  afterwards 
claiming  tbat  tbey  received  It  In  a  personal 
or  IndiTldoal  capacity,  and  not  as  an  officer 
or  agent  of  the  gOTemment,  thereby  ralslug 
the  question  as  to  whether  the  funds  were 
held  in  an  official  or  personal  capacity.  No 
donbt,  before  that  act  was  passed,  It  was 
often  a  doee,  and  many  times  a  troublesome, 
question  to  determine  as  to  }ust  how  and  in 
what  capacity  funds  In  the  hands  of  a  public 
oiBcer  or  agent  were  being  held,  and  the  de^- 
partment  was  put  to  much  trouble  and  ex- 
pense, as  In  this  case,  In  settling  the  question. 
To  avoid  all  such  troubles,  Gongress  enacted 
that: 

"Hereafter  Indian  agents  shall  account  to 
the  gorenunent  for  all  funds  coming  into  thetr 
bands  from  any  source  whatever.** 

This  language  Is  broad— oertalnly  broad 

enough  to  cover  this  case. 

As  said  by  Justice  Harlan  in  United  States 
T.  lUcfcert,  188  U.  8.  4S2,  23  Snp.  Ct  478, 
47  U  Dd.  682: 

"These  Indians  are  yet  wards  oi  tirt  natioD, 
In  a  condition  of  pupflaKe  or  -dependency,  and 
have  not  been  discharged  from  tbat  condition. 
♦  •  •  From  their  very  weakness  and  help- 
lessness «  *  *  there  arises  the  duty  of  pro- 
tection. *  *  *  This  has  always  been  fecog- 
nixed  by  the  ezecutlTe  and  by  Congress,  and 
by  this  court,  whenever  the  questitm  has  aris- 
en.** 

This  was  undoubtedly  the  idea  and  mov- 
ing spirit  of  the  parties  to  tb»  contract  at  the 
time  of  the  settlement  of  the  affairs  between 
the  government  and  the  wrongful  title  hold- 
ers of  the  restricted  Indian  allotmuita  In- 
vfdved  herein,  and  that  Is  the  reason,  based 
upon  the  absolute  requirements  of  the  law, 
why  these  funds  were  to  be  "paid  Into  the 
hands  of  the  Indian  agent"  to  be  held  by  him 
as  such  government  officer  in  trust  for  Its 
wards,  and  to  be  distributed  under  and  by 
the  special  supervision  of  the  government. 

Counsel  for  plaintiff  attempt  to  make  a 
9eclalty  of  two  or  three  particular  pay- 
ments or  class  of  funds  In  the  hands  of  the 
officer,  but,  without  any  special  or  particular 
attenUon  to  these  items,  we  here  lay  down 
the  general  rule  applicable  to  all  the  funds, 
of  any  kind  and  nature,  tn  the  bands  of  the 
garnishee,  that  they  are  not  subject  to  gaiv 
nlshment,  and  that  the  garnishee,  Buntln, 
being  a  government  officer,  and  holding  said 
funds  as  such.  Is  not  subject  to  the  process  of 
garnishment.  We  do  not  pretend  to  have 
related  the  exact  facts  In  every  particular  in 
this  case,  but  have  given  the  substance,  with 
a  Tlev  only  ot  showing  the  drcumstancee  and 
general  conditions  under  which  the  funds 
Involved  are  being  held. 

The  Judgment  of  the  lower  court  was  In 
full  accord  with  the  facts  and  the  law  in  the 
eas^  and  should  be  affirmed. 

PBR  CURIAM.  Adopted  In  whole. 


IdlLLSIB  V.  FOLSOBf.   (No.  6122.) 
(Sopreoie  Conrt  of  Oklahoma.    June  22,  1916.) 

(Byllabvt  hy  the  Oovrt.) 

1.  Dbedb  ^»17,211— InadequaqiofCossid- 
ebation  —  MENTAL  iNCAPAClTTt  —  SUFFI- 

ciENcr  or  Evidence. 

Where,  in  a  suit  to  set  aside  a  deed  on  the 
ground  of  fraud  and  mental  incapacity  to  ex- 
ecute it,  the  evidence  discloses  that  plaiutiff  had 
just  reached  his  majority ;  that  he  was  a  Choc- 
taw Indian  of  average  intelligence  for  one  of  his 
a^  and  quantum  of  blood ;  that  for  some  time 
prior  thereto  he  wanted  to  sell  bis  allotment  to 
keep  the  money  out  of  the  hands  of  his  guardian 
for  fear  he  would  appropriate  it  to  his  own  use, 
and  to  get  the  money  himBelf  and  have  a  good 
dme  on  It ;  that  btribra  arriving  of  agS  be  bad 
executed  a  deed  thereto  to  B.  for  a  recited  con- 
sideration of  ¥2,500,  with  the  understanding  that 
he  was  to  get  .$1,100  and  a  house  and  lot,  and 
on  the  same  day  executed  to  him  a  lease  in  the 
name  of  another  as  lessee,  whereupon  B.  paid 
him  a  small  sum  of  money,  and  the  conveyances 
were  a  sham  to  enable  B.  to  be  in  a  better  po- 
ritiott  to  buy  the  laud  when  plaintiff  became  of 
age;  tbat  defendant  met  plaintilf  with  a  deed 
conveying  bis  allotment  prepared  for  his  signa- 
ture and  acknowledgment,  and  bought  the  land 
from  him  for  a  consideration  of  |1,250,  which 
was  paid,  whereupon,  having  signed,  he  acknowl- 
edged the  deed  after  tbe  nature  and  ^ect  of 
the  transactkHi  had  been  explained  to  him  oy  the 
notary ;  that,  on  the  same  day,  in  the  presence 
ot  a  field  clerk  with  the  Interior  Department 
defendant  offered  to  rescind  the  transaction  and 
return  the  deed  if  plaintiff  was  di8satis6ed  there- 
with and  would  return  the  purchase  money, 
which  he  refused  to  do  after  the  nature  and  ef- 
fect of  the  transaction  had  been  explained  to 
him  by  the  field  clerk,  and  that  plaintiff  knew 
nothing  of  the  values  of  bud  or  other  property— 
held  tbat  the  evidence  did  not  reasonably  tend 
to  show  mental  incapacity  on  the  part  of  the 
plaintiff  sufficient  to  set  aside  the  deed.  Held, 
further,  in  the  absence  of  fraud,  or  undue  in- 
fiuenoe.  that  inadequacy  of  consideration  was 
not  Bimclent  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  !S  26-37,  637-647;  Dec.  Dig.  ®»17,  211.] 

2.  Deeds  «=968— Execution— Test  of  Men- 
tal CAPAcrrr. 

Tb6  test  of  capacity  to  make  a  deed  Is  that 
the  grantor  shall  have  tbe  ability  to  onderBtand 
the  nature  and  effect  of  tbe  act  in  which  he  is 
engaged  and  the  business  he  is  transacting.  To 
invalidate  a  deed  it  must  appear  that  the  gran- 
tor was  hicapable  ot  comprehending  that  the  ef- 
fect of  the  deed,  when  made,  executed,  and  de- 
livered would  be  to  divest  him  ot  the  title  to  the 
land  set  forth  in  tbe  deed. 

lEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  149-165;  Dec.  Dig.  «s>68.3 

Krror  £rom  IMstrlct  Court,  Choctaw  Coun- 
ty; Bummers  Hardy*  Judge, 

Action  by  Grover  C.  Folsnn  against  C.  W. 
Miller.  Judgment  for  plaintiff,  and  defendant 
brings  error..  Reversed  and  reminded. 

I.  li.  Strange,  of  Hugo,  tor  idalntifl  in  er* 
ror.  Charles  Bi  McPherrsQ  and  Charles  B. 
Cochran,  both  of  Durant,  and  Works  &  Coik 
ping,  of  Hugo,  for  defendant  in  error. 

TCBNER,  7.  On  May  8,  1913,  Grover  a 
Folsom,  defendant  in  error,  In  tbe  district 
court  of  Choctaw  county,  sued  C  W.  Miller, 
plaintiff  in  error,,  to  set  aside  a  warranty 
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deed,  conveying  to  said  Miller,  on  May  5, 
1913,  his  allotment  In  that  connty,  on  the 
ground  of  fraud  and  his  mental  incapacity 
to  contract  After  answer  filed.  In  effect  a 
general  denial,  there  was  trial  to  the  court 
and  a  general  judgment  for  plaintiff  that  the 
deed  "should  be  canceled  and  set  aside  on  ac- 
count: First,  of  the  incompetency  of  the 
said  Grorer  C.  Folsom ;  and.  second,  because 
of  the  grossly  Inadequate  consideration  paid 
for  the  sai^  conveyance" — whereupon  the 
deed  was  set  aside  as  prayed,  upon  temts,  and 
defendant  brings  the  case  here. 

We  say  this  Is  a  general  Judgment,  in 
keeping  with  plaintiff's  contention,  for  the 
reason  both  sides  concede,  and  the  record 
discloses,  that  at  the  close  of  the  testimony 
on  December  17,  1913,  the  court  rendered 
and  entered  judgment  as  stated.  On  Decem- 
ber 19th  defendant  filed  motion  for  new  trial, 
^d  on  December  20th,  without  request  of 
^ther  side,  the  court  made  and  filed  special 
findings  of  facts  and  conclusions  of  law,  and 
thereafter  orermled  the  moti<Hi  fOr  a  new 
trial,  thereby  falling  to  give  either  side  an 
opportunity  to  except  to  bis  findings  of  fact 
and  conclusions  of  law.  We  will  therefore 
not  craisider  them,  but  will  treat  the  judg- 
ment as  a  general  judgment  in  favor  of  the 
plaintiff. 

[1  ]  In  setting  aside  the  deed  on  the  grounds 
stated,  the  court  in  effect  failed  to  find  any 
fraud  in  Its  procurement  on  the  part  of  the 
grantee,  and  It  is  not  urged  by  either  side 
that  any  existed.  After  a  careful  examina- 
tion of  the  evidence,  we  can  find  none,  and 
so  that  feature  may  pass  out  of  the  case. 
Bnt  the  court  in  effect  found  that  plaintiff 
was  without  mental  capacity  to  make  the 
deed  In  question,  and  set  the  same  aside  on 
tliat  ground.  Plaintiff  assigns  that  such 
finding  is  not  supported  by  the  evidence,  and 
of  this  we  will  now  inquire.  On  this  point 
there  is  no  conflict  The  evidence  discloses 
that  plaintiff  is  a  mixed-blood  Choctaw  and 
had  reached  his  majority  on  the  day  before 
he  executed  the  deed  assailed,  which  convey- 
ed his  allotment  to  defendant;  that  he  had 
theretofore  been  under  guardianship,  but  did 
not  like  hfa  guardian  very  well,  owing  to  the 
fact  that  he  thought  his  guardian  was  try- 
ing to  take  advantage  of  him,  which  seems 
not  to  have  been  without  foundation.  While 
not  living  with  his  guardian  he  attended 
Bdiof^  WOTked  on  a  farm  and  In  a  dmg 
store  at  odd  times,  perhaps  12  moatlia  in  all, 
and  thereby  earned  about  flOO,  whldi  be 
spent  for  dothlng  and  trifles.  He  was  also 
a  newsboy  on  a  train.  In  all  he  ftttmded 
wcha&L  about  six  or  seven  years  at  Armstrong 
Academy.  He  wrote  a  good  band,  and  com- 
pleted his  ninth  grade  there,  and,  jtmt  before 
be  was  of  age^  he  bought  a  half  interest  In  a 
rooming  house  at  Hugo,  A>r  whitdi  he  agreed 
to  pay  $900.  All  the  witnesses  who  testified 
on  the  subject  state,  and  the  court  finds,  that 
he  seemed  to  be  as  nomml  as  any  other 
laiian  of  hla  degree  of  blood.  Brer  alnce  re- 


ceiving his  allotment  the  evidence  dlsdoecs 
that  he  wanted  to  sell  it  for  two  reasons: 
First,  to  keep  the  money  out  of  the  hands  of 
his  guardian  ttx  fear  he  would  appropriate 
it  to  his  own  use;  and,  second,  to|  get  the 
money  and  have  a  good  time  on  it.  Accord- 
ingly, on  Febraary  8,  1913,  he  executed  a 
deed  to  the  land  to  one  Bronaugh  for  a  recit- 
ed consideration  of  $2,500,  with  the  under- 
standing that  he  was  to  get  $1,100  and  a 
house  and  lot,  and  on  the  same  day  a  lease 
to  him  was  taken  in  the  name  of  one  Sim- 
mons for  five  years  for  a  consideratiim  of 
$40  for  the  first  year.  On  March  17,  1913. 
he  mortgaged  it  to  Br<maugh  in  the  name  of 
his  father-in-law,  Moseley,  fOr  $1,500.  All 
of  which  was  a  blind  to  enable  Bronaugh,  by 
paying  plaintUF  some  money,  which  he  did, 
but  not  much,  to  be  in  a  better  position  to  buy 
the  land  when  plaintiff  became  of  age.  On 
February  13,  1813,  he  executed  a  mortgage 
thereon  to  (me  Snow  for  $600,  perhaps  in 
payment  of  his  half  interest  in  a  roomhig 
honse.  A  few  days  before  hecnnlng  of  age, 
and  while  sitting  in  the  rooming  house  with 
Snow,  tike  latter  suddenly  arose  and  said: 
"Let's  go  to  Ft  Smith;  there  goes  tbe  train 
now" — whereupon  they  arose  and  caught  the 
train  and  left  and  went,  not  only  to  Ft 
Smith,  but  to  other  points  in  Arkansas  and 
other  states.  On  the  trip  they  had  a  good 
time  on  Snow's  money,  plaintiff  being  without 
funds.  It  seems  that  the  object  of  the  trip 
was  to  ke^  plaintiff  out  of  the  hands  of 
Bronaugh  and  others,  who  were  seeking  to 
get  a  deed  from  him  to  his  allotment  and 
play  him  into  the  hands  of  parties  other 
than  d^endant,  who  wanted  to  do  the  same 
thing.  Upon  returning  to  Ft  Smltli,  on  their 
way  home,  they  met  one  Cook,  connected  in 
some  way  with  the  Indian  service,  and  per- 
haps acting  under  instructions  from  Mr. 
Bozarth,  field  agent  for  the  Intwlor  De- 
partment, located  at  Hugo,  who  took  plaintiff 
In  diarge.  About  that  time  defendant,  a  real 
estate  dealer  well  informed  as  to  land  values 
in  that  country,  and  who  Is  In  the  baMt  of 
buying  cheap  land  whether  be  had  seen  It 
or  not,  learning  In  some  way  that  plaintiff 
was  in  Ft  Smith,  prepared  a  deed  for  bis 
allotment  and  went  to  that  dty.  niere  he 
met  plaintiff  and  Cook,  whereupon  Cook 
tamed  plaintiff  over  to  def^dant,  with  in- 
stmctlons  to  turn  blm  over  to  Mr.  Bozarth, 
whl(3i,  undertaking  to  do,  th^  got  on  the 
train  and  started  for  Hugo.  Tip  to  that  time 
plaintiff  had  received  $490  on  bis  land  from 
Bronaugh  and,  still  being  anxious  to  sell  his 
land,  purposed  to  defendant  that  be  boy  it 
fbr  $1^290,  which  he  (Ud,  trtierenpon  plaintiff 
signed  the  deed  which  Is  sought  to  be  set 
aside.  After  that  deftodant  wired  ahead 
for  a  notary  imblltf  and  debarked  at  Good- 
land,  where  they  met  him.  Tbe  notary 
swears,  and  it  ia  nndispnted,  that  be  first 
explained  the  natpre  and  dtect  of  tbe  trans- 
action to  plaintiff  and,  after  be  bad  thoroa^- 
ly  understood  it,  took  his  acknowledgment 
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and  later  thereto  affixed  his  seal.  Upon  thedr 
arriral  at  Hugo  they  went  to  defendant's  of- 
fice, after  plaintiff  had  deposited  the  purchase 
money  in  the  bank,  from  whence  be  sent  for 
Mr.  Bozartb  and,  In  the  presence  of  plaintiff, 
told  what  bad  been  done,  after  which  he  re- 
guested  Mr.  Bozarth,  In  effect,  to  take  plaintiff 
apart  and  advise  htm,  and  that  If  plaintiff 
then  wanted  to  rescind,  he  would  take  back 
hla  check,  glv&i  for  the  purchase  money,  and 
return  plaintiff  his  deed.  This  Mr.  Bozarth 
did,  but  the  trade  was  not  rescinded  because 
plaintiff  refused  to  do  so,  and  expressed  him- 
self satisfied  therewith.  Bigiit  along  here 
plaintiff  testified: 

"Q.  Do  you  know  whether  when  you  sold  yonr 
land  for  $1,2S0  you  got  what  it  was  worth?  A. 
No,  sir.  Q.  Why  did  you  agree  to  take  that  for 
It?  A,  I  was  told  that  was  all  it  was  worth. 
Q.  Who  told  you  that?  A.  Miller.  Q.  If  that 
was  true  and  when  Mr.  Bozarth  told  you  it  was 
worth  $4,000  and  Miller  said  be  was  willing  to 
trade  back,  why  didn't  you  trade  back-  you 
heard  Mr.  Bozarth's  testimony?  A.  Tes,  sir.  Q. 
Ton  heard  him  say  that  Mr.  HUler  called  him 
over  there  and  told  him  be  had  taken  a  deed 
from  you  and  had  given  you  $1,250,  and  if  Mr. 
Bozarth  had  any  objection  to  It,  and  you  would 
give  him  hack  his  money,  he  would  give  you  back 
your  deed,  and  Mr.  Bozarth  told  you  $4,000  was 
better  than  $1,200?  A.  Yea,  sir.  Q.  He  told 
you  you  could  get  $4,000,  didn't  he?  Why  didn't 
you  give  him  his  money  back  and  wait  and  get 
your  $4,000?  A.  I  didn't  know  for  sure  wheth- 
er I  could  get  it.  Q.  You  told  Mr.  Bozarth  yon 
thought  your  guardian  would  get  it  and  wouldn't 
let  you  have  it,  and  you  could  get  $1,250  in 
cash?  A.  I  told  him  I  was  afraid  my  guardian 
would  get  It  and  wouldn't  give  it  to  me." 

'  After  that,  on  the  same  day,  he  fell  Into 
the  hands  of  Brwangh  and,  when  confront- 
ed with  the  fact  that  Bronaugh  had  advanced 
him  $480  <m  the  expectation  of  getting  the 
land,  he  seemed  worried  and,  although  it  was 
a  cold  day,  sweat  profusely  and  cried.  Whea 
asked  if  he  had  made  a  deed  to  his  land  to 
d^endant,  he  admitted  ttiat  fact  with  re- 
luctance. Brtmangta  swon  that  he  could  not 
say  that  plaintiff  was  dnrnk,  or  that  his  mind 
was  wrong,  but  that  he  was  terribly  worried. 
The  result  of  the  intervtew  was  tluit  plaintiff 
gave  Bronangb  a  check  tor  $^  tax  the  pat^ 
diiase-money  fund.  The  next  morning,  how- 
ever, plaintiff  stc^iped  payment  on  the  check, 
and  left  Bronaugh  to  get  his  money  as  best 
he  could.  It  is  unnecessary  to  enter  Into  the 
details  as  to  how  plaintiff  squandered  the 
nuowy  rectived  in  payment  for  his  land.  It 
la  sufficient  to  say  that,  at  the  time  he  le- 
eetved  It,  he  had  made  arrangements  to  get 
married,  and  had  selected  the  fomltnre  for  a 
house  Ukd  had  paid  for  it  betore  stepping 
payment  on  the  cfaei^,  as  aforesaid.  In  short, 
owing  to  his  mismanagement,  the  fond  soon 
dissipated,  so  that  he  received  very  little  ben- 
efit therefrom.  He  was  examined  at  latgtii  to 
teat  his  Intelligence.  We  have  read  the  testl' 
m«iy  and  are  convinced  that  nowhere  In  this 
entire  record  la  there  evidence  reasonably 
tending  to  prove  that  be  was  not  of  a  con- 
tracting mind,  or  that  he  was  not  of  mental 
capacity  snffldent  to  nnk^  this  deed,  or  did 
not  know  the  nature  and  effect  of  tlie  bnsl- 


nesa  he  was  transacting.  When  a^%d  If  de- 
fendant bad  given  blm  any  money  that  day 
for  the  land,  be  answered: 

"A.  He  gave  me  a  check.  Q.  Check  or  check- 
book, which  was  it?  A.  It  was  a  check.  Q. 
Do  you  know  the  differeoce  between  a  check  and 
a  deposit  slip?  A.  A  deposit  slip  is  a  slip  the 
bank  gives  you  when  you  make  a  deposit.  Q. 
Do  you  think  he  gave  you  a  check?  A.  1  know 
ha  did.  Q.  Did  you  go  to  the  bank  with  him? 
A.  Yes,  sir.  Q.  He  went  and  saw  that  you  put 
your  check  in  the  bank?  A.  Yes,  sir.  Q.  That 
you  got  a  deposit  slip  and  a  checkbook?  A. 
Yea,  sir.*' 

But  the  court  was  Impressed  with  the  idea 
that  he  knew  nothing  about  the  values  of 
prc^rty,  and  this  because  plaintiff  himself 
said  so.  On  that  point  he  testified,  in  sub- 
stance, that  be  knew  nothing  of  the  value  of 
horses,  cattle,  or  real  estate  at  any  particular 
time.  And  the  court  in  his  findings  of  fact, 
which  we  refrar  to  for  the  sole  purpose  of 
showing  the  drift  of  the  mind  of  the  court, 
found  that,  at  the  time  of  the  transaction 
Involved  here,  he  had  no  conception  of  the 
valne  of  his  land  or  the  value  or  uae  of  mon- 
ey, and  that  his  lack  of  experience  and  busi- 
ness training  made  him  liable  to  be  imposed 
upon  by  designing  persons,  and,  farther: 

"  •  •  •  That  the  pUhitlff.  Grover  C.  Fol- 
Bom,  is  Incapable  of,  and  incompetent  to,  man- 
age bis  buaineBs  affairs.  That  he  Is  grossly  ig- 
norant of  the  valne  of  property  and  of  the  valne 
of  real  estate  and  of  money,  and  that  he  is  sucli 
a  person  that  it  is  probable  that  he  would  make 
an  improvident  disposition  of  his  property,  and 
he  is  such  a  person  as  would  llkuy  be  unduly 
Influenced  by  designing  persons  who  might  gain 
an  Inflnenoe  over  him?' 

OSiis  la  the  most  that  can  be  said  In  flavor 
of  the  holding  ol  the'court  that  plaintiff  was 
wltfaont  mental  capacity  to  make  the  deed 
sought  to  he  set  aside.  There  Is  no  evldoice 
of  fraud,  undne  Influence,  or  duress ;  neither 
is  there  any  of  drunkenness,  peculiarities  of 
conduct,  or  delu8l<Hi,  or  halludnatkms,  or 
even  weakness  of  ndnd.  TbIUi  Is  manifestly- 
Insofflclcnt  to  set  aside  the  deed.  13  Gyc. 
0T3,  says: 

"A  deed  may  be  void  by  reason  of  mental  In- 
capacity on  the  part  of  the  grantor.  In  order* 
however,  to  render  a  deed  void  on  this  ground  it 
fihould  appear  that  the  grantor  was  laboring  un- 
der such  a  degree  of  mental  Infirmity  as  to  make 
bim  incapable  of  understanding  the  nature  of 
the  act,  the  test  being  not  merely  that  the  gran- 
tor's mental  powers  were  Impaircdi  but  whether 
he  had  suffident  capacity  to  understand,  in  a 
reasonable  manner,  tne  nature  and  effect  of  the 
act  which  he  was  dmng.  In  determining,  the 
question  whether  a  deed  is  void  because  of  the 
mental  incapacity  of  the  grantor,  his  mental 
ability  at  the  time  of  the  execution  controls,  and 
if  he  possesses  suffldent  capacity  at  that  time 
the  deed  wUl  be  valid." 

In  Paulter  v.  Manuel  et  al.,  25  Okl.  6S, 
108  Pae.  753,  quoting  approvingly  from  Al- 
lore  V.  Jewell.  MU.  S.506,24UEd.2GQ, 
we  said: 

"  •  •  •  It  may  be  stated  as  settled  law 
that,  whenever  there  Is  a  great  weakness  of 
mind  In  a  person  executing  a  conveyance  of 
land,  arising  frem  age,  sickness,  or  any  other 
cause,  though  not  amounting  to  absolute  dis- 
qualification, and  the  consideration  given  for  As 
property  is  grossly  inadequate,  a  court  of  equity 
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win,  upon  pnw  and  seasonable  application  of 
the  in  juccd  partri  or  his  representaUTCs  or  heirs, 
mterfen  and  set  the  conveyance  aside." 

It  seems  that  what  Is  meant  bj  **imder- 
standlng  the  nature  of  tb»  act"  means,  to  In- 
▼BUdate  a  deed,  that  the  srantm  most  be 
incapable  of  comiveheDdlnff  tMt  the  ^ect  of 
the  act  would  direst  him  of  the  tiUe  to  the 
land  set  fortti  in  the  deed.  In  Doe  d.  Guest  t. 
Beeson,  2  DA.  (Houst)  246,  the  Cbl^  Justice 
diarged  the  Jury: 

"If,  from  a^e,  or  dbease,  or  the  vldtation  of 
providence,  or  from  any  Other  cause,  no  matter 
what,  his  mind  was  bo  unsound  aa  to  render  him 
incapable  of  comprehending  and  understandins 
the  nature  and  character  of  the  tfit  he  was  do- 
Ing,  and  the  consequences,  in  respect  to  himself 
and  the  estate,  *  *  *  if  consummated,  would 
be  to  divest  hia  estate  and  Interest  in  the  laud, 
then  we  say  to  you  that  he  was  of  unsound 
mind,  accordiuK  to  the  legal  signification  of 
these  terms,  and  the  deed  would  be  void  on  this 
ground." 

In  Jones  r.  Thompson,  S  Ch.  ST4,  the 
test  is  stated  thus: 

"In  cases  of  alleged  want  mental  capacity, 
the  test  is  whether  the  party  had  the  ability  to 
comprehend,  in  a  reasonable  manner,  tho  nature 
of  the  affair  in  which  he  participated.  This  is 
the  rule  in  the  absence  of  fraud ;  for  fraud, 
when  present,  introduces  other  prindples.  8  C. 
B,  Green,  511.  This  ability  so  to  copiprehend 
necessarily  implies  the  power  to  understand  the 
character,  legal  conditiima,  and  effect  ot  the  act 
performed." 

[2]  And  In  Baton  t.  Baton,  87  N.  J.  Law, 
lOS,  18  Am.  Rep.  716,  Urns: 

"The  test  of  capacity  to  make  an  agreement 
or  conTeyance  is  that  a  man  shall  have  the  abil- 
ity to  understand  the  nature  and  effect  of  the 
act  in  which  he  is  engaged,  and  the  business  be 
is  transacting.  He  may  be  old ;  he  may  be  en- 
feebled by  disease;  he  may  be  irrational  upon 
some  tc^ics—but,  in  the  absence  of  fraud  and 
imposition,  he  may  stlU  execute  a  valid  deed,  or 
other  disposition  of  his  property ;  but  if  the 
mind  be  so  clouded  or  peryerted  by  age,  disease, 
or  afflictlcm  that  he  cannot  comprehend  the  busi- 
ness in  which  be  is  engaging,  then  the  writing 
is  not  bis  deed." 

See,  also,  Harbison  y.  Lemon,  8  Blackt 
(Xnd.)  51,  23  Am.  Dec  876;  Hay  r.  Miller  et 
aL,  48  Neb.  166,  66  N.  W.  1115. 

In  Beuty  v.  Hood,  229  111.  562,  82  N.  B. 
850.  Beat?  filed  a  btU  to  set  aside  his  deed  to 
Hood,  on  the  ground  of  mental  Incapacity  to 
make  It  The  proof  discloses  Chat  he  made 
the  deed  In  execution  of  a  trade  with  Hood. 
Among  other  thiugs  It  was  sought  to  prove 
that  the  grantor's  mental  capacity  was  such 
as  to  dtsQuallfy  him  from  transacting  or  un- 
derstanding ordinary  business.  He  failed  to 
recover.  In  summing  up  the  eyldence  on  this 
point,  the  court  said: 

"On  the  guesti<Hi  of  mental  capacity  of  idain- 
tiff  in  error,  Dr.  Palmer,  bis  family  physi- 
cian, testified  he  had  known  him  several  years, 
and  was  acquainted  with  his  mental  condition 
about  the  time  the  deed  was  made ;  that  he  con- 
sidered his  business  judgment  bad  as  to  valncs 
in  making  trades:  that  he  did  not  think  be  had 
any  conception  of  trading  values;  that  he  was 
capable  of  transacting  ordinary  affairs,  of  life, 
such  as  buying  and  seUing  property,  but  that  in 
all  the  trades  he  knew  of  him  making  plaintiff 
In  error  lost;  that  he  was  rational  enoogh  so 


far  as  laboring  and  cmnfaig  and  going  was  con- 
cerned, but  was  erTati&  irritable,  and  diange- 
able  in  his  views  and  ideas  of  values;  that  he 
understood  how  to  manage  and  coudoct  his  farm 
and  raise  crops,  but  the  witness  did  not  think 
^  mental  capacity  good  In  haying  and  selllni!. 
The  witness  further  testified  that  these  condi- 
tions had  existed  about  IS  years,  during  which 
time  plaintiff  In  error  managed  and  conducted 
his  business  of  farming,  buying,  and  selling 
stodc,  and  had  sufficient  capacity  to  know  the 
effect  of  his  act  when  he  signed  the  deed  and 
comprehended  the  effect  of  a  c<Hiveyance  to  him. 
and  that  as  to  tiie  condition  of  land  and  mal 
he  thought  the  Judgment  <tf  plaintiff  In  error 
normal." 

The  holding  of  the  court  In  aflflnnlng  the 
case  is  indicated  In  the  syllabus,  which  reads: 

"To  justify  setting  aside  a.  deed  upon  the 
ground  that  the  grantor  was  weak-minded,  tht 
proof  must  show  that  he  was  so  mentally  un- 
sound as  to  be  incapable  of  understanding  the 
nature  and  effect  of  the  transaction  and  of  pro- 
tecting his  own  interest;  and  it  is  not  sufficient 
to  show  that  he  was  not  a  good  judge  of  land 
values  nor  capable  of  making  discreet  trades." 

And  80  we  say  that  the  court  erred  In  Its 
view  that  mere  ignorance  of  the  value  of  his 
land  is  sufficient  to  disqualify  plaintiff  from 
making  thereto  a  deed,  and  Is  an  IndicatlcMi 
of  mental  IncaiMiclty.  If  lie  was  as  Ignorant 
of  values  as  the  court  inferred,  the  most  that 
can  be  said  la  that  plaintiff  might  be  Ukraed 
to  one  who  becomes  the  owner  of  a  precious 
stone  of  unknown  value  to  ^tm,  and  who  sold 
it  for  a  small  part  of  its  value  without  In- 
forming himself  of  Its  actual  worth.  It  goes 
without  saying  that  he  must  suffer  the  result 
of  his  own  folly,  and  that  a  court  of  equity 
will  not  aid  him  to  recover  the  property,  for 
the  reason  that  he  was  chargeable  with  the 
duty  to  inquire  of  its  worth  before  making 
the  sale.  Plaintiff  also  might  be  likened  to 
one  who  is  the  owner  of  a  field  containing  a 
treasure  under  its  soil,  of  which  he  was  Ig- 
norant It  cannot  he  said  that  equity  will  set 
aside  hts  deed,  conveying  It  to  one  who  had 
purchased  It  without  fraud  or  undue  influence 
tor  a  small  part  of  Its  value.  Throughout 
this  entire  record  not  one  witness  testified 
that,  In  his  opinion,  plaintiff  was.  In  the  least 
degree,  of  unsound  mind  or  without  mental 
capacity  to  make  this  deed.  On  tlie  other 
hand,  numbers  of  witnesses  testified  that  they 
had  known  plaintiff  from  his  youth  up,  and 
that,  in  their  opinion,  be  possessed  that  ca- 
pacity. In  the  light  of  all  the  testimony  we 
can  find  no  evidence  reasonably  tending  to 
support  the  allegations  of  mental  Incapacity 
or  fraud  or  undue  influence.  That  be  well 
understood  the  nature  and  effect  of  the  trans- 
action Is  evidenced  by  the  testimony  of  the 
notary,  who  took  his  acdtnowledgment  His 
testimony  is  uncontradicted.  After  testifying 
of  meeting  plaintiff  and  defendant,  he  said 
that  defendant  handed  him  a  deed  and  teM 
him  he  had  bought  plaintiff's  land  and  want- 
ed him  to  take  plaintiff's  acknowledgment; 
that  he  txxA  the  deed  in  his  j^osses^on  and 
asked  plaintiff  if  be  had  signed  the  deed  and 
if  the  signature  Utereto  waa  33ke  wit- 
ness then  teettfled; 
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"And  he  told  me  It  was—and  then  I  ezDlaio«d 
to  bim  the  traosactioD  as  near  as  I  coola,  that 
IB,  to  the  effect  that  he  had  made  a  deed  to 
Mr.  MiUer  to  bis  land  tor  $1^0,  and  that  be 
understood  be  was  selUng  that  land  to  Mr.  Mil- 
ler and  it  was  gone  and  asked  him  if  he  onder- 
stood  that,  and  be  said  be  did.  He  was  rather 
talkatiTe,  talked  to  me  aboat  bla  trip  that  he 
had  been  on  over  in  Arkansas,  laughed  about 
the  good  times  that  he  and  Unovr  bad  had,  and 
where  they  had  been  and  talked  a  great  deal 
about  the  transaction.   •    •   • " 

For  the  reasoo  that  we  think  plaintUT  was 
of  sufficient  mental  capacity  to  make  the 
deed,  ^nd  tbat  the  evidence  falls  to  reason- 
ably tend  to  support  the  view  of  the  trial 
court,  there  being  uq  evidence  of  fraud,  we 
bQTe  little  conceru  in  the  omslderatLon  whlcb 
went  to  support  the  deed.  It  might  be  said, 
however,  that  the  land  was  testl0ed  to  be, 
by  some  of  the  witnesses,  of  a  value  ranging 
from  $15  to  f 20  per  acre  up  to  $50  per  acre ; 
that  the  court  determined  its  value  to  be  of 
the  latter  amount,  which  may  or  may  not 
have  been  right ;  that  whether  it  was  or  not 
we  need  not  say,  for  the  reason  that,  in  the 
absence  of  fraud,  this  point  may  be  disposed 
of  in  the  language  of  Black  v.  Post,  67  W. 
Va.  263,  67  S.  B.  1072,  where  the  court  said: 

"Having  aBCertained  that  the  grantor  had  suf- 
ficient capacity  to  dispose  of  her  property,  which 
is  the  polDt  on  which  plaintiff  chiefly  reued,  and 
the  one  upon  whi<A  the  overwhelndng  amount  of 
testimony  seems  to  center,  It  goes  a  long  way 
towords  disposing  of  the  other  charges  of  inade- 
quacy of  consideration  and  fraud  in  the  procure- 
ment of  ^e  deed.  Inasmuch  as  the  law  xives  a 
person  an  unqualified  tight  to  dispose  of  his 

Eroperty  as  be  pleases,  even  to  the  extent  of  giv- 
ig  it  away.  It  necesearily  follows  that  inade- 
quacy of  consideratioQ  is  not  alone  sufficient  to 
overUirow  a  deed.  It  Is  only  evidence  to  be  con- 
sidered along  with  other  facts  and  circumstance* 
bearing  on  the  charge  of  fraud  In  the  procure- 
ment of  the  deed." 

Or  as  we  said  In  the  syllabus  In  Broner  et 
vc  r.  Oobb  et  al.  87  OfeL  228,  181  Pae.  166: 

"Whenever  it  appears  that  the  parties  to  a 
trade  have  knowingly  and  deliberately  fixed  up- 
on a  price,  however  great  or  however  small, 
there  is  no  occasion  or  reason  for  interference 
by  the  courts,  Cor  the  owners  have  the  right  to 
sell  property  for  what  they  please:  but  where 
there  is  no  evidence  of  such  knowledge,  inten- 
tion, or  deliberation  by  the  parties,  the  dispro- 
portaon  between  the  value  of  the  subject-matter 
and  tiw  price  may  be  so  great  as  to  warrant  the 
court  in  inferring  therefrom  the  fact  of  fraud.*' 

We  are  therefore  of  opinion  that  the  court 
did  wrong  to  set  aside  the  deed  complained 
of,  and  for  that  reason  the  cause  Is  reversed 
and  remanded  for  a  new  trial.  All  the  Jos- 
ttcea  concur,  exc^t  HABDT,  J..  dLaqnalified. 


JONES  V.  TUUi.    (No.  4619.) 
(Supreme  Oonrt  of  Oklaboma.   June  8)  1916.) 

(Sylldbut  ho  tht  Court.) 
Apfeal  AMD  Ebbob  «=>77a— Failubb  to  Fu-b 

Bb  rEF— AFFI  BMANCE. 

Where  plaintiff  in  error  has  filed  no  brief, 
as  required  by  rule  7  of  this  court  (38  Okl.  vi, 


137  Fac.  ii),  the  judgment  of  the  trial  ooort 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8104,  8108-8110;  Dec.  Dig. 
«=»773.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  E.  Jones  against  W.  L.  TiiU. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Peyton  &  Pyles.  of  Muskogee,  for  plaintiff 
in  error.  Clark  J.  Xladell,  of  Muakofee,  for 
def aidant  Jn  ovor. 

RITTENHOUSE,  a  The  petiUon  In  er- 
ror  and  the  transcript  of  the  record  in  this 
case  was  filed  in  this  court  on  December  4, 
1012;  neither  party  has  filed  a  brief,  nor 
have  they  offered  any  excuse  for  the  fail- 
ure to  do  BO.  It  is  evident  that  the  pro- 
ceedings have  been  abandoned.  Ulie  Judg- 
ment of  the  trial  court  should,  therefore,  be 
affirmed,  under  rule  7  of  this  court  (88  Okl. 
vi,  137  Pac  Ix).  Nldiolnm  t.  Barnes,  42  OkL 
250,  140  Pa&  1159w 

PER  CUBIAM.   Adopted  In  whole. 


CLABK  T.  FABMERS'  STATE  BANE. 
(No.  4119.) 

fSuprone  Court  of  Oklahoma.    May  11.  1916. 
Behearing  Denied  July  6,  1015.) 

(BfUabus  hv  the  Court.)  ' 

1,  Appeal  awd  Ebbob  ^181  —  Objection 
Below — NomnBisDicnoiiAL  Ebbobs. 

Errors  not  raised  in  the  trial  court  will  not 
be  considered  on  appeal,  when  they  do  not  go 
to  the  jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  »i  1141-1161,  1167,  1168, 
1160;  Dec.  Dig.  *=9l81.] 

2.  Appeal  and  Ebbob  <8=>192  —  OejxonoN 
Below— NecESBiTT. 

When  the  defect  1»  not  challenfced  by  de- 
murrer, or  objection  to  the  introduction  of  tes- 
timony, and  not  assigned  as  error  in  the  motion 
for  a  new  hearing^  it  will  be  treated  as  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  C^nt.  Dig.  H  1221-1225.  1239;  Dec. 
Dig.  «=>192.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Woods  County; 
W.  M.  Blckel,  Judge. 

Actios  by  the  Farmers'  State  Bank,  a  cor- 
poration, against  B.  R.  Clark.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AflSrmed. 

E.  W.  Snoddy,  of  Alva,  for  plaintiff  In  er- 
ror. G.  H.  Manntel,  of  Alva,  for  defendant  In 
error. 

MATHEWS,  C.  1.  Defendant  In  error 
filed  this  action  in  the  county  court  against 
the  plaintiff  in  error  for  the  conversion  of 
certain  personal  property,  and  plaintiff  In 
error  complains  for  the  first  time  in  this 
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court  that  tiie  petition  was  fatally  defective 
in  not  containing  the  allegation  "that  plain- 
tiff was  entitled  to  the  possession  of  the 
property  alleged  to  have  been  converted."  It 
Is  apparent  that  the  petition  contains  all  the 
necessary  allegations  for  pleading  a  good 
cause  of  action  for  conversion,  except  it 
falls  to  state  the  plaintiff  was  entitled  to 
the  possession  of  the  property  converted. 

[2]  2.  There  can  be  no  contention  over  the 
proposition  that  a  petition  for  the  conversion 
of  personal  property  should  show  that  plalO' 
tiff  was  In  actual  possession  oC  the  property 
at  the  time  of  the  conversion,  or.  If  not  In 
possession,  that  he  was  entitled  to  the  Imme- 
diate possession  of  the  property.  38  Cyc. 
2068;  Paine  et  aL  v.  British  Butte  Mining 
Co.,  41  Wash.  28,  108  Pac.  12;  Kennett  v. 
Peters  et  al.,  M  Ean.  119.  37  Pac  999.  45  Aza. 
St  Bep'.  274;  Citizens'  Bank  t.  Tiger  TaU 
MiU  Co.,  152  Mo.  145,  53  S.  W.  902. 

No  demurrer  was  filed  against  the  petition ; 
this  defect  was  not  challenged  by  the  objec- 
tion to  the  Introduction  of  testimony,  and 
was  not  assigned  as  error  In  the  motion  for  a 
new  trial,  and  is  raised  for  the  first  time 
in  the  petition  in  error  filed  in  this  court. 
The  omission  of  the  allegation  complalz>ed 
of  makes  tbe  petition  merely  defective,  and 
in  no  sense  can  be  said  to  be  Jurisdictional, 
and  the  plaintiff  In  error,  in  falling  to  urge 
the  objection  in  the  trial  court,  has  waived 
it  and  cannot  take  advantage  of  It  now. 

[1]  There  is  no  rule  of  this  court  better  set- 
tled than  that  errors  not  raised  in  the  trial 
court  will  not  be  considered  on  appeal,  when 
they  do  not  go  to  the  Jurisdiction  of  the  court 
Bakw  T.  Marcum  and  Toomer,  22  OkL  21,  97 
Pac.  572;  Healy  v.  Loofbonrrow,  2  Okl.  458, 
37  Pac.  823 ;  Weaver  t.  Kuchler,  17  OkL  189, 
87  Pac.  600. 

For  the  reasons  stated,  the  Jodgment  of  tbe 
lower  court  will  be  afflrmed. 

FOB  GUBIAM.  Adopted  in  wluda 


HABRAH  STATE  BANK  v.  SCHOOL  DIST. 
NO.  70,  OKLAHOMA  COUNTY. 
•    (No.  3845.) 
(Supreme  Court  of  Oklahoma.  June  16,  1915.) 

(SyKaftM  by  the  Ooitrt.) 

1.  Appeal  and  Ebbob  4=s»187— FARTiEa 
76— Defect  of  Fabtie»— Objection. 

A  defect  of  parties  must  be  taken  advan- 
tage of,  either  by  demurrer  or  answer,  and, 
when  such  objection  is  not  made  at  tbe  trial 
in  the  manner  regoired  by  statute,  same  is 
waived  and  cannot  be  urged  for  the  first  time 
in  tbe  Supreme  Court. 

(Ed.  Note.— For  other  csbos,  see  Appeal  and 
Error,  Cent.  Rig.  ||  1184-1189;  Dec.  Dig.  «» 
187 ;  Parties,  Cent  Dig.  ||  115, 116, 187;  Dec. 
Dig.  «»75.] 

2.  Banks  and  Banejno  4=»154— GonvxB- 
siON  OF  Bane  Deposit— Necessabt  Par- 
ties-—Contractor — Counterclaim. 

In  an  action  Bgainst  a  bank  for  balance  of 
a  deposit  alleged  to  have  been  wrongfully  con- 


verted, tbe  bank  answered  by  graeral  denial 
and  counterclaim,  .setting  out  a  written  ac- 
ceptance payable  "as  esnmates  are  made  by 
the  architect,  and  cranes  due  according  to  ctm- 
tiact  on  the  school  building,"  which  was  given 
by  the  contractor  to  tbe  bank  and  accepted 
by  the  depositor.  Seli,  that  the  oontraetor 
was  not  a  necessary  party  to  tiie  aetloiL 

[Ed.  Note.— For  other  eaees,  see  Banks  and 
Banking,  Cent  Dig.  H  502-532,  51S,  516,  61S- 
533;  Dec.  Dig.  «=>1&4.] 

3.  Banks  anu  Banking  ^=3154— Conveb- 
sioN  or  Bank  Deposit— Rxckfixon  or  Et* 
iDENOB— Issues. 

In  such  action,  evidence  was  admfadble 

upon  the  issues  raised  by  the  eross-petitioa 
aod  reply,  and  tbe  action  of  tbe  court  in  ex- 
cluding same  was  error. 

[Ed.  Note. — For  other  caseii,  see  Banks  and 
Banking,  Cent.  Dig.  §S  502-612,  515,  516,  518- 
533;  Dec.  Dig.  <^154.] 

Error  from  Superior  Couit,  Oklahoma 
County ;  Edward  Dewes  Oldfleld.  Judge. 

Action  by  School  District  No.  70,  Oklahoma 
County,  against  the  Harrah  State  Bank. 
Judgment  for  plaintiff,  and  defendant  brings 
eiTOT.  Rerersed  and  remanded. 

Ledbetter,  Stuart  &  Bell,  of  Oklahoma  City, 
for  plaintiff  in  •  error.  Evarest,  Smith  ft 
Campbell,  of  Oklaboma         tor  defeaidant 

in  ernHT. 

HARDY,  J.  Defraidant  In  error  commenc- 
ed this  action  against  plaintiff  In  error  to 
recover  the  balance  of  a  deposit  alleged  to 
be  due  from  the  bank.  The  answer 'of  the 
bank  admitted  the  deposit,  but  pleaded,  as  a 
counterclaim  or  offset,  a  certain  wrtttw  ox- 
der  in  words  and  figures  as  follows: 

"Harrah,  Okla.,  1-20-10. 

'To  the  Honorable  School  Board  of  School 
District  No.  70,  of  Harrah,  Oklahoma:  Please 

Say  to  the  Harrah  State  Bank,  of  Harrah. 
•klahoma,  $3,600X>0^  as  estimates  are  made  hy 
the  ardiiteet,  and  cnnes  due  aooordiiig  to  con- 
tract on  sdiocd  boildiog. 
"[Signed]  W.  A.  Jones.** 

"We,  tbe  undersigned,  members  of  the  adioal 
board,  accept  the  above  contract. 
"[Signed]  Walter  Wilson. 

"A.  O.  Hale. 

"(Jeo.  Sanders,  Trcas." 

It  was  aUeged  that  Jones,  under  this  or- 
der, was  Indebted  to  the  hank  in  tbe  enm  of 
$3,500 ;  that  he  held  a  contract  with  defend- 
ant In  error  for  tbe  erection  of  a  8cho<ri 
building ;  and  that,  shortly  after  the  accept- 
ance of  such  order  by  the  school  board,  Jcmes 
was  wrongfully  discharged  and  prevented 
from  completing  the  building,  and  that  the 
sum  claimed  under  said  order  became  due 
the  bank  or  would  have  become  due  exc^t 
for  the  wrongful  act  of  the  board  In  dis- 
charging Jones.  Reply  was  filed  to  the  an- 
swer and  counterclaim,  In  which  defendant 
In  error  admitted  the  exe<mtiou  and  accept- 
ance of  the  order,  and  alleged  that  same  was 
conditional,  and  that  the  condlticHis  named 
therein,  upon  which  it  agreed  to  pay  said 
sum,  had  not  happened,  and  denied  that  any 
sum  was  due  the  bask  upon  aald  order.  It 
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was  tortber  alleged  that  by  reason  of  the 
violation  of  the  terms  of  the  contract  by 
Jones,  as  speclflcally  set  oat,  the  school  dls< 
trict  took  charge  of  the  work,  under  the 
terms  of  the  contract,  and  completed  the 
building,  and  that  there  was  dne  the  con- 
tractor no  estimate  or  stuns  of  money  what- 
ever.  A  copy  of  the  contract  with  Jones,  and 
of  the  certificate  of  the  architect  recommend- 
ing fate  discharge,  and  a  copy  of  the  notice 
to  Jones,  were  attached.  At  the  (Aose  of  the 
evidence,  the  court  Instructed  the  jury  to  re- 
turn a  verdict  for  the  plalntlfl  for  f8»500^  and 
the  bank  brings  error. 

At  the  threshold  we  are  confronted  with 
the  question  of  whether  the  order  given  by 
Jones  and  accepted  by  the  school  district  as- 
signed or  transferred  to  the  bank  any  inter- 
est which  Jones  may  have  bad,  so  as  to  en- 
able the  bank  to  maintain  its  counterclaim 
thereon.  Under  the  provisions  of  section 
4681,  Rev.  Laws  1910,  every  chose  In  action, 
not  founded  on  a  tort,  is  assignable,  and  the 
right  of  action  Is  conferred  upon  the  assign- 
ee; and  it  is  further  required  that  the  ac- 
tion shall  be  prosecuted  In  the  name  ot  the 
real  party  In  interest.  Gillette  v.  Murphy,  7 
OkL  91,  M  Pac.  413 ;  Minnetonka  OU  Co.  v. 
Cleveland,  27  Okl.  180,  111  Pac.  326.  Under 
the  provisions  of  the  foregoing  statute  and 
the  decisions  dted,  an  assignment  of  itself 
would  be  sufficient  to  vest  in-  the'  hank  any 
sums  wblch  might  become  due  to  Jones  ac- 
cording to  the  terms  ot  the  contract  In  this 
case,  however,  there  Is  an  additional  fact  to 
be  considered.  The  order  given  by  Jones  to 
tbe  bank  was  presented  to  and  accepted  by 
the  acbo<A  dtetilct  That  being  bo,  there 
woQld  be  a  new  and  direct  promise  from  tbe 
school  district  to  tbe  bank,  and  any  obliga- 
tion of  the  district  accmlng  upon  the  ctm- 
tract  according  to  Its  terms  wonld  inure  to 
tbe  benefit  ot  tbe  baxHc,  not  to  exceed  Hie 
amount  of  Qte  order,  and  might  be  xxtgeA  by 
the  bank  In  this  case.  Delaware  Comity  v. 
Dlebold  Safe  &  Loc^  Oo^  1B8  U.  S.  473.  10 
Sup.  CL  899,  38  L.  Ed.  974. 

[2]  The  next  question  neceasarr  for  us  to 
determine  Is  vbetber  the  contractor,  Jones, 
was  a  necessary  party  to  Qda  actkni.  The 
trial  court  appar«itly  entertained  tbe  view 
that  the'lssnes  upon  the  connterdalm  based 
upon  the  order  of  Jones  to  tbe  bank,  which 
was  accepted  by  tbe  school  district,  was  not 
properly  triable  In  this  case,  for  the  reason 
ttiat  same  could  not  be  litigated  between  the 
school  district  and  the  bank,  but  that  It  was 
necessary  tor  Jones  to  be  a  party  before 
same  could  be  properly  considered,  and  tbere- 
tore  eicfluded  evidence  offered  for  the  pur- 
pose of  establishing  the  allegations  of  the 
bank's  counterclaln},  and  error  is  urged  in 
the  exclusion  of  the  evidence  so  offered. 

If  Jones  was  a  necessary  party  to  this 
proceeding,  then  the  action  of  the  court  in 
excluding  the  evidence  was  proper,  whil^  on 


im 

the  other  banfl,  if  the  issues,  as  made  by  the 
pleadings,  might  properly  be  tried  without 
hlfi  presence,  then  the  action  of  the  court 
would  be  error,  and  the  case  should  be  re- 
versed for  that  reason.  Section  4096,  Bw. 
Laws  1910,  is  as  fonovrs: 

"The  coart  may  determiiie  any  ootttrow^y 
between  parties  before  it,  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by 
Baving  their  rights;  but  when  a  determination 
of  the  controvenry  cannot  be  had  witboat  the 
prasuce  of  other  parties,  the  court  must  order 
them  to  be  teoognt  in." 

Under  this  section  tbe  court  oonld  lawful- 
ly determine  the  controversy  between  the 
parties  hereto  without  the  presence  of  Jones, 
if  it  could  be  done  without  prejudicing  his 
rights;  and  as  before  stated,  if  this  could 
be  dcme,  evidence  in  support  of  the  allega- 
tions of  the  counterclaim  would  be  admissi- 
ble. While  Jones  may  have  been  a  proper 
party  to  this  litigation,  and  might  have  been 
brought  in  upon  the  request  of  either  party, 
yet  he  was  not  a  necessary  party,  and  the 
failure  to  bring  him  in  does  not  affect  the 
rl^t  of  the  court  to  determine  the  issues 
presented.  Delaware  County  v.  Dlebold  Safe 
&  Lock  Co.,  supra.  In  this  case  the  Supreme 
Court  of  tbe  United  States  said: 

"Besides,  the  first  pajragraph  or  count  of  the 
complaint  <upoa  whldi  line  uie  trial  proceeded) 
alleged  that  the  defendant  not  only  had  notice 
of  the  assignment  to  the  plaintiff  but  consented 
to  that  asBignment.  If  tbat  were  so,  there 
would  be  a  new  and  direct  promise  from  the 
defendant  to  the  plaintiff,  and  the  assignors 
would  be  in  so  sense  parties  to  tbe  cause  <^ 
action." 

[1]  If  either  party  desired  to  take  advan- 
tage of  the  absence  of  Jones,  the  same  should 
have  been  bronght  to  the  attention  et  the 
court  by  demurrer  or  by  answer.  Secttmi 
4740,  Ber.  Lews  1910,  provides  Uiat  a  demur- 
ter  imj  be  ffled  to  a  petition  when  it  ap- 
pears on  its  face: 

*****  Fonrtfa.  Tbat  tbete  Is  a  defeet  of 
parties  plaintiff  or  defendant" 

Section  4742  is  as  fOUows: 

"When  tbe  defects  do  not  appear  upon  the  face 
of  the  petition,  •  •  •  objection  may  be  taken 
by  answer;  and  if  no  objection  be  taken,  either 
by  demnrrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  except  only 
the  objection  to  the  jurisdiction  of  the  court 
and  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action." 

By  section  4753,  when  the  answer  contains 
new  matter,  the  plaintiff  may  demur  to  the 
same,  stating  In  bis  demnrrer  the  grounds 
thereof. 

From  the  record  before  us,  neither  party 
made  any  objection  to  the  proceeding  because 
of  the  absence  of  Jones  as  a  party,  and  pro- 
ceeded to  trial  upon  the  issues  as  framed. 
Under  the  uniform  decisions  of  this  court, 
where  a  party  desires  to  take  advantage  of 
a  pleading  for  a  defect  of  parties,  he  must 
Interpose  his  objection  In  the  manner  pro- 
vided by  Haw,  and,  upon  a  failure  to  do  so, 
he  will  not  be  permitted  to  raise  such  ques- 
ttm  for  the  first  time  In  tbe  appellate  court 
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■  in  Under  tbn  all^Uons  at  the  answer  | 
and  coantendHlan,  It  is  contended  that  the 
ardiltect  wrongfully  withtatid  from  the  con- 
tractw  two  certain  estimates,  which,  accord- 
ing to  tiie  ttfms  of  the  contract,  he  vaa.enr* 
titled  to.  The  last  estimate  famished  was 
on  Jannaxy  16, 1910,  and  the  contract  proTld- 
ed  that  estimates  staouAd  be  furnished  every 
14  days.  The  district  took  charge  of  the 
building  on  or  about  the  8th  day  or  10th  day 
of  Febmary,  1910;  and  Jones  woald  there- 
fore, according  to  the  terms  of  tbe  contract, 
be  entitled  to  an  estimate  on  Jannary  29th, 
and  another  on  February  12tfa,-  for  80  per 
cent,  of  the  work  done  and  materials  fur- 
nished, unless  these  estimates  were  r^htfully 
withheld  in  the  fair  and  honest  judgment  of 
the  architect,  for  a  riolatlon  of  the  terms  of 
the  c(mtract  by  Jones.  The  amount  of  work 
performed  between  these  two  dates,  accord- 
ing to  the  evidence,  was  between  $1,800  and 
91,900.  The  school  district  claimed  that 
Jones  had  violated  the  terms  of  his  contract 
In  various  particulars,  and,  under  the  terms 
thereof,  it  was  entitled  to  wlthhoW,  and  did 
by  reason  thereof  withhold,  the  amounts  that 
would  have  become  due  according  to  said  es- 
timates, had  they  been  given,  and  these  plead- 
ings raised  an  issue  of  fact  which  should 
have  been  submitted  to  the  Jury. 

It  is  also  claimed  by  the  bank  that,  after 
the  completion  of  the  work  by  the  school  dis- 
trict, there  was  a  balance  due  of  11,256.01. 
At  the  time  the  last  estimate  was  furnished 
to  Jones,  on  January  15,  1910,  there  was  a 
balance  due  on  the  total  contract  price  of 
95,827.00,  as  shown  by  said  estimate,  and  the 
district  alleged  In  its  reply  that  it  had  paid 
out  In  the  completion  of  said  building,  after 
taking  possession  thereof,  the  sum  ot  $4,- 
fiT0.06,  whi<^.  If  true,  would  leave  a  balance, 
according  to  said  estimate,  of  (1,256.94 ;  and 
the  bank  claims  that.  In  any  event,  it  would 
be  entitled  to  this  balance,  while  the  district 
claims  that  it  was  entitled  to  withhold  said 
sum  for  the  reason  that  no  estimates  were 
given  by  the  architect,  and  for  the  further 
reason  that  liens  bad  been  filed  and  were 
ahoibt  to  be  filed  uprai  the  building  In  excess 
of  any  balance  due  under  the  terms  of  the 
contract,  and  they  were  entitled  to  withhold 
said  sum,  under  the  terms  of  the  contract, 
to  Indemnify  themselves  against  any  liability 
by  reason  of  these  llena. 

The  contract  provided  fb&t  the  ardiltect's 
certificate  should  be  furnished,  before  any 
payments  were  due  to  Jones,  and  that  the 
contract  price  should  be  paid  only  upon  cer- 
tificates of  the  architect,  and  that  final  pay- 
ment should  be  made  vrlthin  14  days  after 
completion  of  the  work;  and  all  payments 
should  be  due  when  certificates  for  same 
were  Issued ;  and  If  the  same  were  wrongful- 
ly withheld  and  refused  by  the  architect,  and 
this  fact  could  be  established,  then  the  neces- 
sity therefor  would  be  obviated. 

The  New  York  Court  ot  Appeals,  In  Thom- 
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I  as  T.  Flenry,  26  N.  T.  29.  In  passing  upon  a 
similar  question,  say: 

"Regarding  the  action,  however,  as  broosht 
exclusively  upon  the  contract,  and  that  the 
obtaioing  of  the  architect's  certificate  was  a 
condition  ptecedrat  to  a  recovery,  a  failnre  In 
the  latter  respect  would  not  be  fatal  to  the 
plaintiff's  .right  The  arctiitect  was  the  de- 
fendant's agent,  and,  If  he  onreasonably  and 
In  bad  faith  refused  the  certificate,  the  plain- 
tiff is  not  to  be  held  responsiblet  but  be  may 
establish  his  right  to  recover  by  other  eriienee. 
The  certificate  is  mere  evidence  of  the  substan- 
tial fact  of  performance :  and,  if  the  kind  of 
evidence  of  the  fact  Btipulated  for  is  obstinately 
and  unreasonably  wltheld,  a  forfeitnn  « 
92,700  is  not  to  be  exacted,  for  that  reaawi 
from  the  plaintiff." 

In  the  case  of  Bentley  t.  Davidson,  74  Wis. 

420,  43  N.  W.  139,  it  la  said: 

"Though  a  builder  has  agreed  that  the  archi- 
tect's certificate  shall  be  a  condition  precedent 
to  every  payment  on  the  work,  he  may  recover 
the  amount  due,  if  he  can  prove  that  the  work 
is  completed  in  accordance  with  the  ccmtract, 
and  that  the  certificate  is  arbitrarily  or  dls* 
bimestly  withheld." 

So  in  Bradnw  v.  Rofitsell,  S7  N,  X  Law,  82, 

29  Atl.  317,  it  was  also  held: 

"Where,  by  the  terms  of  a  building  contract, 
the  production  by  the  bollder  of  the  architect's 
certificate  of  the  completioD  of  the  building 
in  accordance  with  the  terms  of  the  contract  is 
a  condition  precedent  to  the  recovery  of  the  con- 
tract price  from  the  owner,  the  fraudulent 
withholding  of  such  certificate  by  the  architect 
will  dispense  the  builder  from  its  iH'oduction." 

See,  also,  Fletcher  v.  New  Orleans  &  W. 
E.  H.  R.  (G.  C.)  19  Fed.  731;  Windham  T. 
Independent  Tel.  Ca,  85  Wash.  166,  76  Pac. 
938. 

The  district  also  alleges,  as  one  of  its  rea- 
sons for  wlthluddlng  estimates  of  the  amounts 
claimed,  that  Uens  bad  been  filed  upon  the 
building  in  excess  of  any  amount  that  might 
have  been  due  to  Jones  under  the  contract. 
We  have  repeatedly  held  that  a  mechanic's 
lien  for  material  furnished  or  work  per- 
formed will  not  attach  to  a  school  building 
In  this  state  (Hutchis<Hi  v.  Krueger  et  a1.,  34 
Okl.  23,  124  Pac.  591,  41  L.  R.  A.  [N.  S.]  315, 
Ann.  Oas.  19140,  98;  Western  Terra  Cotta 
Oo.  v.  Bd.  of  Education  of  Shawnee,  39  Okh 
716,  136  Pac.  695;  Mlnnetonka  Lumber  Ca 
V.  Bd.  of  Education  of  Sapulpa,  41  OkL  541, 
139  Pac.  234 ;  School  Dist  No.  27  v.  Oraham. 
146  Pac.  218),  and  therefore  the  mere  filing  of 
a  dalm  for  Uen  would  not  create  an  incum- 
brance upcm  the  building.  There  was  no  evi- 
dence in  the  record  of  any  Uens  upon  the 
building,  and  therefore  this  could  not  be  urg- 
ed as  a  defmse  to  the  counterclaim,  in  the 
absence  of  proof.  If  it  should  develop  npoo 
a  retrial  of  the  case  that  Ums  were  In  fact 
filed  and  Jn^nnent  of  foredosore  rendered 
by  the  court,  a  dlfTerent  qneetloa  would  be 
presented,  which  we  are  not  called  upon  to 
dedde  at  this  time. 

For  the  error  of  tiie  oodrt  in  excluding  the 
evidence  offered  upon  the  Issues  made  by 
the  cross-petltl(m  and  reply,  and  Instructing 
a  verdict,  the  case  Is  reversed  and  remanded 
for  A  nev'trlaL   All  the  JnsUcea  cowmr. 
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COLOBADO  EASTERN  R.  CO.  v.  WARD. 
(No.  78S2.>  (Sapreme  Court  ot  Colorado. 
June  7.  1»1B.  RebeAring  Denied  July  6.  1915.) 
li^n  Banc.  Error  to  Court  of  Appeab.  Action 
between  Edward  F.  Ward  and  the  Colorado 
Eastern  Railroad  Company,  a  corporation. 
Tliere  waa  a  Judgmoit  of  the  Court  of  Appeals 
in  favor  of  the  former,  and  the  latter  hrlnCB  er- 
ror. Affirmed.  Rogers,  Ellis  &  Johnson,  of 
I>enTer,  for  plaintiff  in  error,  John  A.  Uuab, 
of  I>enver,  for  defendant  in  error. 

PER  CURIAM.  We  have  thorouehly  exam- 
ined the  record,  briefa,  and  opinion  of  the  Court 
of  Appeala  In  this  cause,  and  after  full  and 
careful  coniideratloQ  are  of  the  opinion  that 
^e  concluaion  reached  by  that  court  i«  correct. 
Ita  judgment  ia  therefore  affirmed.  Judgment 
afflrmM. 


NORTH  STERIilMO  IBB.  I>IST.  r.  GEH- 
BIG.  (Na  4138.)  (Conrt  of  Appeala  of  Colo- 
rado. June  14.  1915.)  Error  to  Uiatrlct  Conrt, 
Morgan  County;  H.  P.  Barice,  Judge.  Action 
between  the  North  Sterling  Irrigation  Diatrict 
and  Veronica  Gehrig.  There  was  a  judgment 
for  the  latter,  and  the  former  brings  error.  Af- 
gnned  in  part,  and.  reversed  in  part.  Muneon  & 
Mnnson.  of  Sterling,  for  plaintiff  in  error.  Al- 
len &  W^ter,  ta  Denver,  for  defendant  in  er- 
ror. 

HOBOAN,  J.  Error  to  reverse  a  Judgment 
for  plaintftr  m  the  lower  court  in  her  action  for 
damages  to  her  crops  and  land,  caused  by  seep- 
age from  defendant's  Irrigating  ditch.  All  the 
material  Issuea  in  this  case  have  been  deter- 
mined in  the  case  of  North  Sterling  Irrigation 
Dirt.  V.  Dickman,  08  Colo.  — ,  149  Pac.  97, 
recently  decided.  The  plaintiff  in  error  was  the 
defendant  in  both  cases,  and  the  lands  of  the 
plaintiffs  were  contiguoas,  eod  were  inured  in 
the  same  way  and  at  the  same  time.  Therefore 
the  opinion  In  that  case,  as  to  the  qneation  of 
pleading  and  proving  negligence,  the  measure 
of  damages,  and  the  sufficiency  of  the  proof  of 
title,  are  adopted  as  controlling  in  this  case. 
The  judgment  of  the  lower  court,  therefore,  fs 
affirmed  as  to  the  Brst  cause  of  action,  and  re- 
versed as  to  the  second,  ^ith  privilege  to  amend 
as  ordered  in  that  case.  Judgment  affirmed  in 
partj  and  reversed  in  port. 


.  BRENNAN  v.  KAY  &  KIOWA  OIL  00. 
(No.  4679.)  (Supreme  Court  of  Oklahoma. 
June  8,  19100  Commiasioners'  Opinion,  DM- 
alon  No.  4.  Error  from  Diatrict  Court,  Kiowa 
County;  James  B.  Tolbert,  Judge.    Action  be- 

.twecu  James  Brcnnan  and  another  and  the  Ka^ 
&  Kiowa  Oil  Cfonpany.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.  Dismissed.  L. 
M.  Keys  and  Ruuunons  &  Logan,  all  of  Robart, 
for  plaistiffa  In  error.  Morse  &  Standeven,  oi 
fiobartt  for  defendant  in  error. 

MATHEWS,  O.  This  case  was  filed  In  the 
Supreme  Court  December  80,  1012.  The  plain- 
tiff^ in  error  has  failed  to  file  briefs.  Upon  mo- 
tion of  d^endaot  in  error  thia  app«U  is  dismise- 
ed  Cor  tiie  failnre  to  file  briefs.  Costs  taxed 
to  idalntiff  in  error. 
PBB  CURIAM.   Adopted  In  whole. 


EL  RENO  VITRIFIED  BRICK  ft  TILE 
CO.  et  al.  V.  L.  M.  RUMSET  MFG.  CO.  (No. 
4777.)  (Sopreme  Court  of  Oklahoma.  May 
18,  1915.)  Error  from  District  Conrt,  Cana- 
dian County ;  Jolu  J.  Caznej,  Judge.  ■  ActioQ 


between  the  El  Reno  Vitrified  Brick  &  Tile 
Company  and  others  and  the  L.  M.  Bomsey 
Manufacturing  Company.  B'rom  the  judgment, 
the  parties  first  mentioned  bring  error.  Dia- 
missed.  Fogg  &  Bennett,  of  El  Reno,  for  plain- 
tUfa  in  error.  W.  M.  Wallace,  of  El  Reno,  for 
defendant  in  error. 

KANE,  O.  J.  This  cause  comes  on  for  hear- 
ing upon  a  motion  to  dismiss  filed  by  the  defend- 
ant in  error,- upon  the  ground  that  "the  case- 
made  before  the  court  shows  on  its  face  that 
than  was  no  issue  made  by  the  defendants  be- 
low by  the  answer  filed  to  plaintifTs  cause  of 
action,  and  that  it  ia  apparent  from  the  assign- 
ments of  erroc  and  the  pleadingn  as  set  forth 
herein  that  said  canse  was  appealed  to  this 
court  for  delay."  The  motion  to  dismiss  is  un- 
reelated,  and,  aa  the  record  seems  to  Justify 
the  criticism  of  coonael  for  defendant  in  error, 
the  motion  to  -diBmiss  mast  be  sustained. '  Bel»- 
ford  et  al.  v.  State,  146  Pac  27. 


GUY  et  aL  r.  GUT.  (No.  4664.)  (Supreme 
Court  of  Oklahoma.  Jane  8,  1910.)  Commis- 
sioners' Opinion,  Diviaion  No.  4.  Error  from 
District  Court,  Marshall  County ;  W.  H.  Fer- 
guson, Judge.  Action  between  Thomas  J.  Gay 
and  another  and  2^ra  Guy.  From  the  judg- 
ment, the  parties  first  menti<med  bring  error. 
Dismissed.  Albert  W.  Risoo,  ot  Antlers,  tor 
plaintlffg  in  error.  Gea  E.  BiOet,  at  Madili,. 
for  defendant  in  eiror. 

MATHEWS.  C.  This  cause  was  Sled  In  the 
Supreme  Court  on  December  19,  1912.  The- 
plaintiff  in  error  has  failed  to  file  briefs  here- 
in. The  appeal  will  be  dismissed  for  that  rea- 
son at  plauttlflb  in  error's  cost. 

PBB  OURIAU.   Adopted  in  whole. 


McCUTOHEON  «t  al.  v.  MYERS  et  aL  <No. 
40030  (Suinvme  Court  of  Oklahoma.  June 
22,  1910.)  CommisBloners'  Opinion,  Division 
No.  1.  Error  from  IMstrict  Court,  Leflore 
County;  W.  H.  Brown,  Judge.  Action  by  J. 
J.  Myers  and  others  against  Ed,  McCatcheon 
and  others.  Judgment  -for  plaintiffs  and  de- 
fendants bring  error.  DIsmisssd.  T.  T.  Var- 
nervof  Poteatt,  for  plaintiffs  in  error.  White 
ft  Dubois,  of  Poteau,  for  defendants  in  error. 

THACKER,  C.  Plaintiff  fn  error  moves  to 
dismiss  this  appeal  opon  the  groand  that  the 
controversy  involved  has  been  compromised  and 
folly  settled  between  the  parties;  and,  although 
this  oause  has  been  assigned  for  sabmisslon  on 
July  IS,  1910,  it  appears  that  said  motion 
ahmjJd  be  now  granted.  For  the  reasons  stat- 
ed, the  appeal  In  this  cause  should  bs  dismissed. 

PER  CURIAM.  Adopted  In  whole. 


TAYLOR  V.  TAYLOR.  (No.  4551.)  (Su- 
preme Court  of  Oklahoma.  June  22,  1915.) 
Commisaioners'  Opinion,  Division  No.  1.  hlrror 
from  District  Court,  Nowata  County ;  T.  J*. 
Brown,  Judge.  Action  by  Campbell  H.  Taylorr 
Sr.,  against  Campbell  H.  Taylor,'Jr.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Dis- 
missed. wV  A.  Chase,  of  Nowata,  for  plalntUE 
in  error. 

THACKER,  a  On  June  3,  1915,  the  plain- 
tiff in  error,  by  his  guardian  ad  litem,  Mione 
R.  Taylor,  filed  in  this  ease  what  purports  to 
be  a  stipulation  to  dismiss;  but  the  same  is 
not  signed  by,  nor  on  behalf  of,  the  plaintiff  ii» 
error,  and  wo  will  treat  this  purported  stipala- 
Uon  am  a  motioa  to  dismiss.   For  the  reaaow 
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stated,  the  appeal  In  this  case  should  be  dls- 

miased. 

PER  CURIAM.   Adopted  in  wbole. 


Ex  parte  ALMERIGO.  (No.  A-2238.) 
(Criminal  Coart  of  Appeals  of  Oklahoma.  June 
9,  1915.)  Petition  by  David  Almerigo  for  writ 
of  habeas  corpus,  and  supplemental  appUcatton 
to  reduce  bail.  Bail  reduced.  Moman  Prnlett, 
of  Oklahoma  City,  for  petitioner. 

PER  CURIAM.  This  is  an  appHcation  In 
habeas  corpus,  bronght  by  the  petitioner,  alleg- 
ing that  he  is  illegally  restrained  and  Imprison- 
ed in  the  county  jail  of  Goal  county  by  Jesse 
Phillips,  sheriff  of  said  county ;  that  he  is  held 
in  custody  by  said  sheriff  by  reason  of  being 
charged  with  the  crime  of  murder  of  Ben  Jones ; 
that  he  ia  not  guilty  of  the  crime  of  mnrdn; 
that  the  proof  is  not  evident,  nor  the  presump- 
tion great.  Annexed  to  said  petition  ia  a  tran- 
script of  the  testimony  taken  i^poo  the  prelim- 
inary examination.  Upon  the  hearing  bad,  bail 
was  fixed  in  the  sum  of  S1&,000,  tobe  approv- 
ed by  the  clerk  of  the  district  court  of  Coal 
county.  Upon  a  aupplonental  appUei^n  to 
reduce  bail,  it  is  ordered  that  the  amount  fixed 
be  reduced  to  the  sum  of  $7,500. 

Sx  parte  BASHARA.  (No.  A-2162.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June  8, 
19ie.»  Petition  by  Charles  Bsnhara  for  writ 
of  habeas  corpus  to  be  let  to  bail.  Writ  denied. 
Barefoot  &  Oarmichael,  Bond  &  Melton,  and 
F.  E.  lUddle,  all  of  Chidcaaha,  for  petitioner. 
Oscar  Simpson,  Co.  Atty.,  of  Chickaaoa,  for  »- 
apondeot. 

PER  CURIAM.  The  petitioner  Charlea  Ba- 
shara,  represents  that  he  is  unlawfully  restrain- 
ed of  bis  liberty  and  unlawfully  Imprisoned  in 
the  county  Jail  of  Orady  county  by  John  C. 
Lewis.  sberifC  of  said  county,  by  virtue  of  a 
commitment  issued  on  an  examining  trial  on  the 
charge  of  murder,  holding  said  petitioner  to 
answer  in  the  district  court;  that  he  is  enti- 
tled to  bail  poiding  his  trial  in  said  district 
court,  because  the  proof  la  not  evident  or  the 
presumption  great.  Upon  a  careful  considera' 
tion  of  all  the  evidence  presented  in  support 
of  the  application,  it  is  tha  opinion  of  tiie 
court  that  ths  writ  be  denied. 


Ex  parte  BEST.  (No.  A-2242.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  June  9,  1915.) 
Petition  ter  Gtoegt  S.  Best  for  writ  of  habeas 
corpus.  Writ  issued.  C.  S.  King  and  OsOw  E. 
Bingham,  both  of  Tulsa,  for  petitioner. 

PBR  CURIAM.  The  petition  filed  on  behalf 
of  the  said  Qeorge  S.  Best  alleges  in  substance 
that  he  is  illegally  and  unlawfully  imprisoned 
in  the  county  jail  of  Tulsa  county  by  William 
M.  McCullough,  sheriff  of  said  county ;  that 
he  is  held  in  custody  by  virtue  of  a  certain  com- 
mitment issued  on  a  preliminary  examination 
before  John  J.  Slack,  justice  of  the  peace  in 
and  for  district  No.  4,  Tulsa  county,  upon  the 
charge  of  obtaining  money  under  false  pretens- 
es, wherein  he  was  held  to  await  the  action  of 
the  superior  couri  of  Tulsa  county;  that  said 
restraint  and  confinement  is  without  authority 
of  law,  in  that  no  information,  presentmmt, 
or  indictment  has  been  filed  against  your  pe- 
titioner, wherein  your  petitioner  has  been  (barg- 
ed with  the  commission  of  a  crime.  On  the 
filing  of  the  oetitioD,  the  writ  issued  and  was 
made  returnable  before  the  superior  court  of 
Tulsa  county. 


Bx  parte  BRYANT.    Qto.  A-2199.)  (Crimi- 
.  sal  Court  of  Appeals  of  Oklahoma.    June  & 
1916.)    Petition  by  B.  N.  Bryant  for  writ  of 
habeas  corpan.    writ  denied.    William  Harri- 
son and  A.  Ij.  -HUpirt,  both  of  Oklahoma  City, 


for  petitioner.  The  Attorney  General,  for  re- 
spondent 

PER  CURIAM.  The  petition  filed  in  this 
court  March  2,  1914,  on  behalf  of  the  said  E. 
N.  Bryant,  alleged  in  substance  that  he  is  un- 
lawfully restrained  of  his  liberty  by  one  Webb 
Jones,  chief  of  police  of  Oklahoma  City,  under 
and  by  virtue  ul  a  warrant  issued  by  the  Gov- 
ernor of  Oklabwna  upon  a  requisition  iaaned 
by  tiie  Governor  ot  Mississippi ;  that  said  re- 
straint is  illegal,  because  the  affidavit  upon 
which  the  application  for  requisition  was  made 
by  the  Governor  of  Mississippi  does  not  charm 
an  offense  against  tha  laws  of  the  state  of  Mis- 
sissippi, and  does  not  comply  with  the  federal 
reqmrements  ifpon  which  the  requisition  should 
be  legally  honored  and  allowed,  and  because 
said  affidavit  is  false,  fraudulent,  malidons, 
and  made  for  the  purpose  of  taking  your  pi^- 
tioner  to  the  state  of  Mississippi,  not  to  answer 
the  charge  therein  sought  to  be  alleged,  but  for 
the  purpose  of  getting  him  within  the  limits  of 
said  state,  so  that  he  can  be  served  with  civil 
process  and  for  the  purpose  of  harassing  and  an- 
noying ^our  said  petitioner.  On  the  filing  of 
the  [Ktition,  the  writ  issued,  returnable  at  2 
p.  m.  on  said  day,  at  which  time  the  respondent 

6 reduced  in  court  the  petititmer  and  answered, 
'pon  the  hearing  then  and  there  had,  it  was 
ora«-ed  that  the  temporal?  writ  heretoftwe 
granted  be  discharged,  and  the  petitioner  be  re- 
manded to  the  custody  of  respondent,  to  be  de- 
livered to  the  extraditiim  agent  of  the  state  of 
MissistlivL 

Ex  parte  CRITTENDEN.  (Criminal  Court 
of  Appeals  of  Oklahoma.  June  9.  1815.)  Pe- 
tition by  C  U.  Crittenden  for  writ  of  habeas 
corpus.  Pctitiomer  discharged.  B.  T.  Wolf, 
of  Norman,  for  petitioner.  Geo.  Q.  Graham, 
Co.  Atty.,  of  Hugo,  for  respondent. 

PBB  CURIAM.  The  petitioner,  a  U.  Crit- 
tenden, represents  that  she  is  restrained  of  her 
liberty  and  unlawfully  impristmed  in  the  coun^ 
jail  of  Cleveland  county  by  I.  B.  Sale,  sheriff 
of  said  county ;  that  she  is  held  in  custody  by 
virtue  of  a  warrant  of  Cfnnmitment  issued  cm  a 
pretended  Judgment  rendered  by  S.  N.  Moore,  a 
justice  of  the  peace  of  the  citj  of  Norman, 
wherein  she  was  adjudged  to  nay.  a  fine  oi 
¥16  and  costs ;  that  petitioner  nas  fully  sat- 
isfied said  judgment  by  the  payment  of  said 
fine,  which  payment  was  made  before  said 
commitment  issued.  Upon  the  filing  of  the  pe- 
tition the  writ  issued.  Upon  the  return  and 
the  hearing  had,  it  is  by  tlw  ooort  ordered  that 
petitioner  M  discharged 


ENSEY  V.  STATE.  (No.  A-2295).  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June  19, 
1916.)  Appeal  from  County  Court,  Washita 
County;  L.  R.  Shean,  Judge.  William  Bnsey 
was  convicted  of  violating  the  prohibitory  law, 
and  be  appeals.  Reversed.  Brett  &  BiUupe,  of 
Cordell,  for  plaintiff  in  error.  B.  McMillan, 
AssL  Atty.  Cfen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  WU- 
liam  Easey,  was  tried  in  the  county  court  of 
Wasbita  county  on  an  information  chanring 
that  on  or  about  the  24th  day  of  January,  1914, 
he  did  then  and  th«re  unlawAiUy  ami  willfully 
convey  whisky  from  a  place  in  the  state  of 
Oklahoma  to  the  affiant  unknown  to  the  City 
Hotel  in  the  town  of  Sentinel.  The  juty  re- 
turned a  verdict  of  guilty,  and  aseessed  his 
punishment  at  30  days'  confinement  in  die 
county  jail  and  a  fine  of  $50.  On  April  20. 
1914,  the  court  entered  judgment  in  pursuance 
of  the  verdict  From  the  judgment  an  appeal 
was  taken  by  filing  in  this  court  on  June  16, 
1914,  a  petition  in  error  with  case>made.  It 
is  only  necessary  for  the  determinatun  of  this 
appeal  to  pass  upon  the  sufficiency  of  the  evi- 
dence to  support  tho  TCidict.  .Ttw  complataing 
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witnaw,  John  HaaMTt  who  tlgns  tiie  cotep&tnt 
makiDit  liia  mark,  and  who  on  crotB-examina- 
tioo  admitted  that  he  is  an  ex-convict,  Btated 
that  as  city  marshal  he  arrested  the  defendant 
for  swearing,  in  Minion'a  restaurant,  known 
as  the  City  Hotel,  and  as  the  defendant  raised 
up  from  the  chair  a  bottle  dropped  on  the  floor ; 
that  there  were  a  good  many  in  the  house  at 
the  time,  and  some  at  the  table  eating;  that 
witness  picked  up  the  bottle,  aad  put  It  In 
hia  overcoat  pocket,  and  told  the  defendant  to 
"Come  on,  let's  go and  they  went  to  Mr. 
Goar's,  a  justice  of  the  peace,  and  he  pleaded 
guilty  to  BwearinK.  Witness  there  set  the  bottle 
on  the  taUe.  The  defendant  put  the  bottle  in 
his  pocket  and  walked  downstairs.  For  the 
defendant.  J.  li.  Adams  testified  that  he  was 
coming  out  of  the  restaurant  as  the  defendant 
was  goong  in,  and  he  called  the  defendant  around 
the  corner  and  asked  him  if  he  bad  any  whisky, 
and  the  defendant  said,  "No,"  and  went  Into 
the  restaurant  to  get  his  supper;  that  the 
restaurant  sold  cider,  and  it  was  kept  in  bot- 
tles.   B,  B.  Qoar  testified  that  he  was  town 

i'Qstice  ot  the  peace;  that  when  the  marshal 
irought  the  defendant  before  him  be  did  not  see 
any  whisky,  but  saw  the  bottle,  which  was  not 
a  regular  whisky  bottle.  L.  E.  Elrod  testi- 
fied that  he  was  with  the  defendiuit  when  he 
was  arrested,  and  saw  the  bottle  when  it  fell 
on  the  floor ;  that  when  the  defendant  paid  the 
fine  he  saw  him  pick  the  bottle  up  off  the  desk 
and  they  started  nofiae:  that  he  tasted  the  con- 
tents of  the  bottle,  and  it  was  cider.  The  bot- 
tle was  offered  in  evidence,  and  he  testified 
that  its  contents  were  the  same  as  when  the 
d^endant  took  it  off  Judge  Qoar's  desk.  O. 
F,  Minion  testified  that  he  handles  dder  at 
his  restaurant,  known  as  the  City  Hotel,  and 
sold  It  in  all  kinds  of  bottles.  The  defendant 
as  a  witness  in  his  own  behalf  testified  that  the 
bottle  contained  cider;  that  the  bottle  intro- 
dw^  in  evidence  and  its  contents  were  Just 
the  same;  that  he  had  no  whisky  at  any  kind 
upon  his  person  vent  he  went  into  the  restau- 
rant In  our  opinion  the  verdict  ot  the  jory 
is  not  suppOTted  by  the  evidenoe.  Olvlng  to 
the  evidence  oi  the  state  foU  credence,  by  as- 
suming that  the  bottle  in  question  ctmtained 
whisky,  the  evidence  wholly  fails  to  show  that 
the  d^endant  bad  this  bottle  on  bis  person 
when  he  went  to  the  City  Hotel.  This  is  the 
conveying  that  is  charged  in  the  information. 
Because  the  verdict  is  not  warranted  by  the 
evidence,  the  judgment  is  reversed. 

Ex  parte  GRAHAM.  fNo.  A-2023.)  (Crimi- 
nal Cfourt  of  Appeals  of  Oklahoma.  June  9, 
1916.)  Petition  of  John  Graham  for  writ  of 
habeas  Corpus.  Writ  denied.  Gibson  ft  Gib- 
son, of  Oklahoma  City,  for  petitioner.  The  At- 
torney General,  for  respondent. 

PER  CURIAM.  The  peUtion  filed  on  behalf 
ot  Jotm  Graham,  by  his  mother,  Sarah  Gra- 
ham, alleging  In  substance  that  her  minor  son, 
John  Graham,  is  restrained  of  his  liberty  at 
the  Whltaker  Orphan  Home  by  D.  A,  Bennett, 
superintendent  of  said  home ;  that  the  said 
John  Grabam  is  not  and  was  not  delinquent, 
dependent,  or  a  neglected  child.  On  tlie  Sling 
ol  the  petition,  a  rule  to  show  cause  why  the 
writ  should  not  issue  was  ordered.  The  re- 
spondent answered,  in  substance,  stating  that 
upon  a  complaint  charging  that  John  Graham 
was  a  neglected  and  dependent  dtild,  and 
that  his  mothei^,  Sarah  Graham,  was  an  unfit 
person  to  care  for  him,  S.  I.  McElboes,  judge 
of  the  juvenile  court  of  C<Hnanche  county,  or- 
dered and  adjudged  that  the  said  John  Graham 
be  committed  to  the  Orphan  Home  at  Prior 
C^!«ek  as  a  dependent  child.  The  court,  being 
fully  advised,  denied  the  writ, 

Hz  parte  GRI3SETT.  Ex  parte  ANGLIK. 
(Noa.  A-2106,  A-2106.)    (Criminal  Court  of 


Appeals  U  Oklahoma.  June  9,  ISHS.)  Sep* 
arate  applications  of  R.  Orissett  and  Kent 
Anglin  for  writs  of  habeas  corpns.  Writs  al- 
lowed, and  petitioners  discharged.  Ross  N.  LU- 
lard  and  T.  E.  Bobotson.  both  of  Oklahoma 
City,  for  petitioners. 

PER  CURIAM.  Petitioners,  R.  Grtssett  and 
Kent  An^Iin,  represent  that  they  are  unlawful- 
ly restrained  of  their  Uber^  by  N.  G.  Binion, 
sneriff  of  Oklahoma  county,  in  the  county  jail 
of  said  county;  that  they  are  held  in  custody 
by  virtue  of  a  certain  warrant  alle^ng  that 
petitioners  are  necessary  and  material  witnesses 
in  a  criminal  action;  that  petitioners  are  poor 
persons,  and  for  tbat  reason  unable  to  give 
bond  with  sureties  to  appear  as  witnesses  On 
the  filing  of  the  petitions,  writs  Issued  return- 
able the  next  day,  at  which  time  the  respondent 
filed  his  answer.  Tliereupon  there  was  filed  aa 
agreed  statement  of  facts  as  follows:  "That 
on  the  14th  day  of  September,  1913,  E.  Gris- 
sett  and  Kent  Anglin  were  arrested  in  Cleve- 
land, OkL,  on  a  charge  of  stealing  a  horse  and 
bu^y  in  Oklahoma  county.  They  were  brought 
to  (Mclahoma  county,  and  upon  their  prelimi- 
nary hearing  on  the  23d  day  of  September, 
191S,  the  case  was  dismissed  upon  motion  of  the 
county  attOToey  of  Oklahoma  county.  On  the 
day  uieir  preliminary  hearing  was  to  be  held, 
and  before  the  case  against  them  was  dismissed, 
they  were  used  aa  witnesses  in  the  case  of 
State  ot  Oklahoma  t.  Dave  Myers.  After 
their  testimony  bad  been  taken  in  said  case, 
the  county  attoniey  asked  tba  committing  mag- 
istrate to  place  these  two  witnesses  under 
bond,  regnfnng  a  9300  casb  bond.  Petitioners 
were  unable  to  give  this  l>ond,  and  were  com- 
mitted  to  the  county  jail  of  Oklahcma  county, 
to  be  hdd  pending  the  trial  of  the  case  of  State 
V.  Myers  la  the  superior  court  of  said  county. 
On  the  6th  day  of  October.  191S,  a  writ  of  ha- 
beas corpus  was  sued  out  before  the  district 
court  of  Oklahoma  county  by  petitioners,  ai- 
ling an  Illegal  and  unlawful  det«ition,  and 
after  a  hearing  by  Judge  Cam«y  on  the  7th 
day  of  October,  1913,  they  were  released  upon 
their  statement  to  the  court  that  they  were 
poor  men,  strangers  In  Oklahoma  county,  their 
residence  being  in  Kansas  City,  and  were  un- 
able to  give  the  bond,  but  were  willing  to  ap- 
pear and  testify  in  the  superior  court  at  the 
trial  of  the  forgoing  cause.  On  said  7th  day 
of  October,  1913,  after  their  release  by  Judge 
Carney,  upon  an  affidavit  by  .the  county  at- 
torney that  said  witnesseii  were  necessary  and 
material^  they  were  again  arrested  by  the  sher- 
iff and  mcarceraCed  in  the  county  jail  without 
a  hearing,  from  which  incarceration  they  sued 
out  a  writ  of  habeas  corpus  in  this  coueL  Up- 
on the  consideration  of  the  agreed  stetement  of 
facts,  it  is  our  opinion  that  -  petitioners  are 
unlawfully  restrained  of  their  liberty  by  the 
respondent,  and  tbat  they  are  ^titled  to  a  dis- 
charge frcHn  the  imprisonment  of  which  they 
complain,  and  they  are  therefore  by  the  judg- 
ment of  this  court  discharged  therefrom. 


Ex  parte  GUINN.  (No.  A-1870.)  (CWminal. 
Court  of  Appeals  of  Oklahoma.  June  8,  1015.) 
AiH>IIcation  of  Frank  Guinn  for  a  writ  of  ha- 
beas C(»i>os.  Cause  dismissed.  Geo.  L.  Bow- 
man, of  Kiugfisher,  and  E.  J.  Giddings,  ot 
Oklahoma  City,  for  petitioner. 

PER  CURIAM.  The  petition  filed  on  behalf 
of  said  Frank  Guinn  alleges  in  substance  that 
he  is  illegally  restrained  of  his  liberty  by  Clyde 
Smith,  sheriff  of  Kingfisher  county ;  that  the 
pretense  of  said  restraint  la  that  your  petition- 
er is  held  upon  a  warrant  out  of  the  county 
court  of  Kingfisher  county,  issued  on  a  com- 
plaint charging  the  petidtmer  as  an  officer  of 
election  with  removing  ballot  boxes  previous  to 
the  time  of  closing  the  polls:  that  said  com- 
plaint does  not  charge  an  offense  against  the 
laws  of  the  state  of  Oklahoma,  and  that  the 
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same  affirmatlreir  appear  upon  ita  face;  that ' 
the  said  couo^  court  has  no  jurisdiction  over 
the  alleged  offense,  nor  of  the  subject-matter  | 
of  the  octiOD,  nor  of  the  person  of  ;our  peti-  | 
tlOner;  that  pending  the  determination  of  this  | 
cause  70ur  petitioner  be  admitted  to  bail.    Ball  i 
fixed  in  the  sum  of  ¥500,  to  be  approved  by  the 
iderk  of  the  diatrict  court  of  Kingfisher  county. 
Cause  dismissed. 


HEDDF.NS  et  al.  t.  STATE.  (No.  A-227B.) 
{Criminal  Court  of  Appeals  of  Oklahoma. 
June  19,  1915.)  Appeal  from  County  Court, 
Greek  County;  Warren  H.  Brown,  Judge.  Wil- 
Uam  Heddens  and  others  were  charged  with 

KrmittiDg  gaming  devices  to  be  used  In  a  build- 
g  beloc^ring  to  them.    Demurrer  to  the  in- 
dirtment  overruled,  and  defendant  api>eals.  Ap- 

SL-al  dismissed.  J.  F.  liawrence  and  J.  B. 
lutberford,  both  of  Sapulpa,  for  piaiotiff  in 
error.  B.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

VER  CURIAM.  This  is  an  attempted  appeal 
from  a  judgment  OC  the  county  court  of  Creek 
county,  overruling  a  demurrer  to  an  indictment 
wherein  the  plaintiffs  in  error  were  charged 
with  the  offense  of  permitting  gaming  tables, 
roulette  wheels,  and  other  gaming  devices  to  be 
set  up  and  used  for  the  purpose  of  gambling,  in 
a  bunding  belonging  to  them  and  of  which  at 
the  time  they  had  possession  and  controL  An 
appeal  in  a  criminal  action  cannot  be  taken 
until  after  final  judgment  has  been  rendered 
against  the  defendant.  For  a  full  discussion  of 
this  question,  see  McLellan  t.  State,  2  Okl.  Cr. 
633,  103  Pac.  876.  The  attempted  appeal  is 
therefore  dismissed. 


for  final  submlsdon  no  appearance  was  made  on. 
behalf  of  the  plaintiff  in  error.  Whereupon  the 
state  moved  to  dismiss  for  failnre  to  prosecute 
the  appeal.  It  appearing  that  the  appeal  baa 
been  abendonedt  Uie  motion  to  dismi«»  will  be 
sustained.  The  appeal  is  therefore  dlsmiwed, 
and  the  cause  remanded  to  the  trial  court. 


Ex  parte  LINDSAT.  (No.  A-2232.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June  0, 
1915.)  Petition  of  John  C.  Lindsay  for  writ 
of  habeas  corpus.  Writ  denied.  Ben.  F.  Wil- 
liams, of  Norman,  E.  W.  Fagaa,  of  Davis,  Al- 
len &  liaste,  of  Sulphur,  and  Thos.  N.  Bobnett 
of  Davis,  for  petitii^er.  The  Attorney  Genenu 
and  Moman  Pruiett,  of  Oklahoma  City,  for  re- 
spondent. 

PER  CURIAM.   The  petition  filed  on  behaU 

of  the  Bsid  John  C.  Lindsay  alleges  in  sabstanoa 
'  that  be  is  illegally  restrained  and  unlawfuUr 

imprisoned  in  the  county  jail      Cleveland  coun* 

ty  by  Claud  Pi<^rd,  sheriff  of  said  county ; 

that  the  cause  of  said  restraint  is  that  petition- 
i  er  herein  is  charged  with  having  killed  J.  T. 

Schenck  in  Murray  county ;  that  petitioner  was 
I  granted  a  change  of  venue  from  Murray  county 
:  to  Cleveland  county;  that  said  cause  Is  now 
1  pending  in  the  district  court  of  Cleveland  conn- 
{ ty;  that  petitioner  prays  that  he  be  admitted 
I  to  bail ;  that  his  band  be  fixed  in  a  reasonaUe 
I  amount    On  the  filing  of  the  petition,  the  writ 

issued.  Respondent  answered,  as  comrnaaded 
the  writ  Upon  a  hearing  had,  the  writ  was 
i  dischargedp  and  the  petltiimar  lemanded  to  the 

costody  of  the  respondent 


Bi  parte  HOLFORD.  (No.  A-2253.)  (Crim^ 
inal  Court  of  Appeals  of  Oklahoma.  June  9, 
1915.)  Petlti<Hi  of  Mauriue  Holford  for  writ 
of  habeas  corpus.  Writ  discharged.  James  H. 
Sykes,  of  Tulsa,  for  petitioner.  Smith  0.  Mat- 
son,  Asst.  Atty.  Gen.,  for  the  State. 

PKR  CURIAM.  This  is  an  application  in 
habeas  corpus  brought  by  Perry  Wales  Holford, 
allef:lng  that  Mrs.  Maurine  Holford,  bis  wife, 
is  illegall.v  restrained  of  her  liberty  and  con- 
fined In  the  Oklahoma  State  Training  School 
for  Girls,  at  Oklahoma  City,  by  Mrs.  Angie  A. 
KuBsel,  superintendent  of  said  State  Training 
School,  and  thst  she  is  held  in  custody  under 
and  by  virtue  of  a  commitment  of  the  county 
conrt  of  Tulsa  county,  Okl.,  confining  her  in 
said  institution  as  a  juvenile  offender.  On  the 
filing  of  the  petition  the  writ  issued.  On  the 
return  day  the  respondent  appeared  as  com- 
manded. The  cause  coming  on  tor  hearing,  and 
the  fame  being  dlily  presented  to  the  court,  it  is 
by  the  court  ordered  that  the  writ  be  discharg- 
ed, and  the  said  Mrs.  Maurine  Holford  be  re- 
manded to  the  custody  of  the  respondent 


IAWIvESSt.  STATE.  (No.  A-2278.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June  19, 
1915.)  Appeal  from  County  Court,  Craig  Coun- 
ty ;  Edw.  H.  Brady,  Judge.  P.  J.  Lawless  was 
convicted  of  selling  a  pretended  title  to  land,  and 
be  appeals.  Appeal  dismissed.  Clyde  Mctiary, 
of  vmita,  for  plaintiff  in  error.  B.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error  was 
convicted  on  an  information  charging  him  with 
the  offeoi^c  of  selling  a  pretended  title  to  land, 
and  his  punishment  assessed  at  a  fine  of  1^1. 
Judgment  was  rendered  in  pursuance  of  the 
verdict  To  reverse  the  judgment  an  appeal  was 
taken  by  filing  in  this  court  on  May  2fi.  1914, 
a  pclitioa  in ,  error  with  case-made.  Xq  brief 
has  bcNsn  filed,  and  when  the  case  was  called 


McFARLAND  T.  STATE).  (No.  A-2006.) 
(priminal  Court  of  Appeals  of  Oklahoma. 
June  22,  1915.)  Appeal  from  County  C'ourt, 
Garvin  County;  W.  R.  Wallace,  Judge.  T.  S. 
McFariand  was  convicted  of  petit  larceny,  and 
he  appeals.  Appeal  dismissed.  See,  also,  14.^ 
Pac.  1197.  Blanton  &  Andrews  and  Oarr  ft 
Field,  all  of  Pauls  Valley,  f<»  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Smith  O.  Matson, 
Asst  Atty.  Oen.,  tor  the  State. 

PER  CURIAM.  On  Information  wWeh 
charged  the  theft  of  f  10  from  one  J.  D.  Hill,  the 
plaintiff  in  error,  T.  8.  McFariand,  was  tried 
and  convicted,  and  his  punishment  assessed  at 
confinement  in  the  county  jail  for  30  days  and 
a  fine  of  $100.  From  the  judgment  rendered  in 
pursuance  of  the  v^dict,  an  appeal  was  at- 
tempted to  be  taken  by  filing  In  thia  court  on 
September  27,  1913,  a  petitum  in  error  with 
case-made.  Toe  state  has  filed  a  motion  to  dis- 
miss the  appeal  for  the  reasons  following,  to 
wit:  "Because  the  record  discloses  tliat  this 
is  an  attempted  appeal  from  a  judgment  of  con- 
viction for  a  misdemeanor  rendered  in  the  coun- 
ty court  of  Oarvin  county  on  the  28th  day  of 
May,  1913,  and  the  petition  in  error  and  case-' 
made  were  not  filed  with  the  clerk  of  this  court 
until  the  27th  day  of  September,  1913,  more 
than  120  days  after  the  rendition  of  said  judg- 
ment, to  wit,  on  the  122d  day  thereafter. 
Wherefore  the  Attorney  Oeneral  says  that  thia 
court  is  without  jorlsdiction,  except  to  dismiss 
this  appeal."  An  examination  of  the  record  dis- 
closes that  the  motion  to  dismiss  is  well  taken. 
Now,  on  this  Ist  day  of  November,  1913,  the 
motion  to  dismiss  the  appeal  is  > sustained,  and 
it  ia  ordered  that  the  attempted  appeal  herein 
be  and  the  same  is  hereby  dismissed. 


Ex  parte  MADPOX.  (No.  A-2196.)  (Crim- 
inal (>)urt  of  Appeals  of  Oklahoma.  June  10, 
191&.>   Original  appUcatkm  by  C  W.  Maddooc 
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for  writ  of  habeas  corpus.  Writ  denied.  Swan 
C.  Bamette  and  James  L.  Austin,  both  of  Oor- 
dell,  for  petitioner.  Smith  C.  MatBon,  Asst 
Atty.  Gen.,  for  reqwndent 

PER  CURIAM-   The  petitioner,  O.  W.  Mad- 
doz,  representa  tiiat  he  is  restrained  of  his  lib- 
erty fn  Oklahoma  City  by  Doc.  Hntcheraon, 
sheriff  of  Washita  coonty ;  that  be  was  by  the 
Judgment  of  the  district  court  of  Wa^ita  coun- 
ty sentueed  to  serve  a  term  of  40  years  in  the 
penitNitiary*  and  from  this  judgmoit  he  appeal- 
ed to  this  coart;  that  said  district  court  fixed 
the  saperaedeas  bond  In  the  sum  of  $20,000,  and 
that  he  has  been  unable  to  ^ve  the  required 
bond;  that  the  derk  of  the  district  co^rt  issued 
B  oonunitment  upon  said  lodgment  of  con^ic- 
tlon,  ctHnmandlng  said  sheriff  oi  Washita  conn- 
ty  to  transport  petitioner  to  the  penitendaty, 
and  the  said  shmff  is  now  transporting  peti- 
tioner to  the  penitentiary  -  that  petitioner  ehould, ' 
in  the  absence  of  his  giviDg  a  8ui>erBedea8  bond, , 
be  confined  in  the  county  jail  of  said  county 
during  tbe  pendency  of  his  said  appeal  before  i 
this  court ;    that  in  issuing  said  conunitmeat  | 
the  clerk  of  said  district  court  acted  without . 
warrant  of  law  j  and  that  the  said  sheriff,  in 
transporting  petitioner  and  in  attempting  to  de-  | 
liver  him  to  the  warden  of  said  penitentiary  in  i 
pursuance  of  the  said  commitment,  is  acting  i 
without  warrant  of  law  and  in  violation  of  your  ' 
petitioner's  constitutional  rights.   On  the  filing 
of  the  petition  the  writ  issued,  returnable  the 
next  day,  at  which  time  the  respondent  produc 
ed  in  court  the  petitions  and  filed  his  answer, 
and  the  cause  was  beard  at  that  time.  Tbe 
coiirt,  being  fully  advised,  ordered  that  tbe 
writ  be  discharged  and  the  petitioner  be  re- 1 
manded  to  the  custody     tbe  sheritt  of  Washita 
county,  to  be  delivered  by  him  to  the  warden  of ! 
the  penitentiary  as  commanded  In  said  commit- 
ment 


Ex  parte  UALONR.  (Na  A-2882.)  <Crlm^ 
inal  Court  of  Appeals  of  Oklahoma.  June  19, 
1916.)  Application  of  Robert  Halone  for  a 
writ  of  habeas  corpus.  Oaase  dismissed.  H.  D. 
Henry,  of  Mangum,  for  petitioner.  B,  McMll- 
Ian,  Asst  Atty.  Qen.,  for  the  StM& 

PER  OURTAM.  Thfs  la  an  application  In 
balwas  corpus,  brought  by  the  petitioner,  alleg- 
ing tbat  be  is  illegally  restrained  and  imprison- 
ed by  S.  H.  Tittle,  sherifE  of  Greer  county.  A 
rale  to  show  cause  issued,  and  pending  the  re- 
turn and  the  determination  of  tbe  cause  peti- 
tioner was  admitted  to  bail  In  the  sum  of  IMH). 
Pending  tbe  determination  of  the  cause,  it  was 
brought  to  the  attention  of  the  court  that  ^e 
Governor  had  granted  a  pardon  to  petitioner. 
The  object  of  the  writ  of  habeas  corpns  is  to 
relieve  petitioner  from  illegal  restraint  or  tin- 
lawful  imprisonment,  and  if  this  release  is  ac- 
complished by  the  granting  of  a  pardon,  there 
la  nothing  for  the  court  to  adjodicate  or  deter- 
mine, ^nie  application  will  therefbt«  be  dis- 
missed. 


MORGAN  T.  STATE.  (No.  A-2294.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma,  June  19, 
1915.)  Appeal  fmm  County  Court,  Comanche 
County;  H.  E.  Whalln,  Judge.  George  Mor- 
gan was  convicted  of  a  violation  of  the  prohibit- 
ory law,  and  he  appeals.  AfBrmed.  W.  O, 
Henderson,  of  Ivawton,  for  plaintiff  in  error,  8. 
P.  Freellng,  Atty.  Gen.,  and  R.  McMillan,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURI4M.  This  appeal  Is  prosecuted 
from  a  conviction  had  in  the  county  court  of 


Comanche  county,  mi  an  Information  which 
diarged  that  George  Morgan,  the  plalntilF  in  er- 
ror, did  have  in  his  possession  Intoxicating  liq- 
uors with  intent  to  sell  the  same.  On  the  16tn 
day  of  March,  1914,  be  was  sentenced  in  ac- 
cordance with  the  verdict  of  tbe  jury  to  be  con- 
fined in  tbe  county  Jail  for  80  days  and  to  pay 
a  fine  of  $50,  From  a  careful  examination  of 
tbe  record  we  find  tbat  the  charge  of  the  court 
fairly  presents  the  law  of  the  case,  and  the  evi- 
dence 18  suffident  to  support  the  verdict  No 
error  being  apparent,  the  jodgment  of  tbe  OMirt 
below  is  affinued. 


Ex  parte  SLOAN.  (No.  A-1871.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  June,  1015.) 
Application  by  O.  A.  Sloan  for  writ  oE  habeas 
corpus.  Cause  dismissed.  Geo.  L.  Bowman,  of 
Kingfisher,  and  E,  J.  Giddings,  of  Oklahoma 
City,  for  petitioner. 

PER.  CURIAM.  The  petition  filed  on  be- 
half of  said  O.  A.  Sloan  alleges  in  substance 
that  he  is  illegall;r  restrained  of  his  liberty  by 
Clyde  Smith,  sheriff  of  Kingfisher  county;  tbat 
the  pretense  of  said  restraint  is  that  your  peti- 
tioner is  held  upon  a  warrant  out  of  uie  county 
court  of  Kingfisher  county,  issued  on  a  com- 
plaint chamng  the  petitioner  as  an  officer  of 
election  with  removing  ballot  boxes  previous  to 
the  time  of  closing  tbe  polls;   that  said  com- 

f>laint  does  not  charge  an  <mense  against  tbe 
Bws  of  the  state  of  Oklahoma^  and  that  the 
same  afOrmatively  appears  upon  its  face ;  that 
the  said  county  court  baa  no  jurisdiction  over 
the  allied  oStnae,  nor  of  the  subject-matter  of 
the  action,  nor  of  the  person  of  your  petitioner ; 
that  pending  tbe  determination  of  this  cause 

Jour  petitioner  be  admitted  to  bail.  Bail  fixed 
1  tbe  sum  of  fSOO,  to  be  wwoTed  by  the  clerk 
of  the  district  court  01  Kingfisher  connty. 
Cause  dlamicaed. 


SUUilVAN  v.  STATB.  fNo.  A-S301.) 
(Criminal  Court  of  Appeals  t)t  Oklahoma.  July 
1,  1915.)  Appeal  from  Connty  Court,  Hughes 
County;  J.  Ross  Bailey,  Judge.  Harry  Sulli- 
van, convicted  of  unlawfully  transportng  intox- 
icating liquors,  appeals.  AGBcmed.  Nichols  St 
KnickerbockOT,  of  Banna,  for  plaintUT  in  error. 
B.  McMillan.  Asst.  Atty.  Gen.,  for  tiie  State. 

i  PER  CURIAM.  The  plaintiff  in  error  was 
1  convicted  on  an  informatint  which  charged  that 
;  on  or  about  the  IStb  day  of  t>ecember,  1913, 
he  did  unlawfully  transport  intoxicating  liquors 
from  some  point  unknown  to  a  point  near  Cock- 
run  ft  Co.*8  store.  In  the  town  of  Hanna, 
Hughes  county.  On  the  2l8t  day  of  March,  1914, 
judgment  was  rendered,  and  in  accordance  with 
the  verdict  of  tbe  jury  he  was  senteuced  to 
pay  a  fine  of  (50  and  to  be  confined  in  the 
county  jail  for  a  period  of  30  days.  The  evi- 
dence shows  that  the  city  marshal  of  Hanna  ar- 
rested the  defendant  near  Cockrun's  store  and 
took  from  him  a  quart  bottle  partly  filled  with 
alcohol.  Tbe  defendant  as  a  witness  in  his  own 
behalf  testified  that  he  got  the  bottle  at  a  liv- 
ery stable;  that  he  picked  tbe  bottle  up  and 
laid  some  money  down.  The  only  error  as- 
signed and  not  waived  calls  in  question  the  re- 
fusal of  the  court  to  instruct  the  jury  that: 
"Before  you  can  find  the  defendant  guilty  of 
transporting  liquor,  you  must  find  tbat  tbe  de* 
fendant  bad  such  liquor  in  his  possession  for 
the  purpose  of  selling  the  same."  It  is  evident 
ttiat  the  court  very  properly  refused  to  give  the 
instruction  requested.  There  is  no  questicm 
here  of  the  defendant's  guilt.  He  wU  fairly 
tried  and  tht  Judgment  u  affirmed. 
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Ex  parte  THOMAS.  (So.  A~2210.)  (Crim- 
Inal  Oourt  of  Appeals  of  Oklahoma.  June  9, 
lftl5.)  Petition  oi  Silman  Thomaft  for  writ 
of  habeas  corpus  to  be  admitted  to  batl.  Bail 
allowed.  A.  L.  Beckett,  of  Stiller,  and  Thos. 
H.  Owen,  of  Muskogee,  for  petitioner. 

PER  CURIAM.  A  petition  fil^  on  behalf  of 
the  said  Silman  Thomas  alleges  in  substance 
that  he  is  iUeeall;^  restrained  of  hli  liberty  by 
James  Keese,  sheriff  of  Haskell  county ;  that  he 
is  held  in  custody  by  virtue  of  a  certain  commit- 
ment issued  by  the  county  judge  at  said  county 
Bitting  as  an  examining  magistrate,  wherein  pe- 
titioner is  charged  with  the  crime  of  murder, 
and  was  held  to  answer  to  the  district  court; 
that  Hon.  W.  H.  Brown,  judge  of  the  district 
courL  on  review  at  the  testimony,  refused  to  let 
petitioner  to  bail;  that  the  erlaence  offered  in 
said  cause  and  submitted  herewith  will  show 
that  the  proof  of  guilt  is  not  evident,  nor  the 
presumption  great.  Upon  a  careful  examinatiOD 
of  the  evidence,  it  is  the  conclusion  of  the  coort 
that  bail  should  be  allowed  in  the  sum  of  $1<^- 
000;  bond  to  be  approved  by  the  deri:  ot  the 
diitrlct  court  of  Haskell  county. 


WALKER  T.  STATE.  (No.  A-2164.)  (Crim- 
inal Court  of  Appeals  of  OUah<»na.  May  29, 
1915.  Rehearing  denied  June  19,  1915.)  Ap- 
peal from  Coun^  Court,  Greer  County;  H.  M. 
Thacker,  Judge.  Harve  Walker  was  convicted 
of  assault  and  battery,  and  appeals.  Affirmed. 
Wylie  Snow,  of  Hangum,  3.  A.  Minton,  of  Erick, 
and  E.  Stewart,  of  Mangum,  for  plaintifF  in  er> 
ror.  S.  I.  McBlhoes,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CKTRIAM.  The  plaintiff  in  error,  Harve 
Walker,  was  convicted  at  the  October,  1913, 
term  of  the  county  court  of  Greer  county  on  a 
charge  of  assault  and  battery,  and  his  punish- 
ment fixed  at  a  fine  of  $50.  A  careful  examina- 
tion of  the  record  and  briefs  discloses  no  error 
eufficimt  to  justifj-  a  reversal  of  th«  Jndgment. 
It  is  therefore  affirmed. 


Ex  parte  WASHMOOD.  (No.  A-2188.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  June 
8,  1915.)  Petition  by  A.  Waahmood  for  writ 
of  habeas  corpus  to  be  let  to  bail.  Ordered  that 
petitioner  be  admitted  to  bail.  W.  L  Cruce, 
of  Ardmore,  for  petiti(mer. 

PER  CURIAM.  The  petition  filed  February 
Ij^  1814,  on  behalf  of  A.  Wasbmood,  represents 
that  he  is  illegally  and  unlawfuUy  restrained 
of  his  liberty  and  confined  in  the  Carter  county 
jail  under  a  charge  of  murder ;  that  Hon.  Stil- 
well  H.  Russell,  district  judge,  is  disQURlified, 
as  prior  to  his  election  he  was  employed  in  the 
prosecution  of  the  case ;  that  your  petitioner 
is  old  and  infirm,  being  now  70  years  of  age, 
and  has  been  confined  for  nearly  4  years,  is 
poor,  and  without  funds  of  any  kind;  that  he 
has  no  relatives  of  means,  and  that  the  fixing 
of  his  bond  in  any  considerable  amount  would 
be  in  effect  denying  him  bail ;  that  this  court 
has  on  file  all  the  testimony  that  can  be  pro- 
duced against  him,  and  has  read  and  considered 
the  same.  He  therefore  asks  the  testimony  as 
on  file  in  this  court  in  the  case  of  A.  Wash- 
mood,  Plaintiff  In  Error,  v.  United  States,  be 
considered,  whprein  the  judgment  ot  conviction 
was  reversed,  and  opinion  filed  November  1!^ 
1913.  Washmood  v.  U.  S..  10  Okl.  Cr.  254,  13« 
I'ac.  184.  Upon  a  consideration  of  the  peti- 
tion and  the  i^cotd  referred  to^  It  ii  ordered 


tnat  petibooer  be  admitted  to  bail  in  the  sum  ot 
$500.  Bond  to  be  approved  by  the  dedt  oC  the 
district  court  ot  Carter  county. 


WHITB  T.  STATE.  (No.  A-230T.)  fflrim- 
inal  Court  of  Appeals  of  Oklahoma.  July  1, 
1916.)  Appeal  from  County  Court,  Ottawa 
County;  Vem  B.  TbompsMi,  Judge.  William 
White,  convicted  of  a  misdemeanor,  appeals. 
Reverted.  A.  C.  Towne,  of  Miami,  for  plain- 
tiff in  enroll.  Chas.  West,  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst.  Atty.  tien.,  for  the  States 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  of  the  crime  of  disturbing  religious 
worship.  On  May  19,  1914,  jud^meut  was  en- 
tered, and  he  was  sentenced  to  be  confined  in 
the  county  jail  for  30  days  and  to  pay  a  fine 
of  $25  and  costs.  To  reverse  this  judgment  an 
appeal  was  taken  by  filing  in  this  court  on  July 
8, 1914,  a  petition  in  error  witii  ease-made.  Th» 
following  confession  of  error  has  been  filed: 
"The  Attorney  General  would  respectfully  call 
the  court's  attention  to  the  twenty-ninth  and 
thirtieth  assignments  of  error  as  foUows:  'Said 
court  erred  in  OTerrullng  plaintiff  in  error's  mo- 
tion for  a  new  trial,  and  particularly  In  al- 
lowing the  jury  to  separate  after  the  case  was 
siibmitted  to  them,'  The  said  court  erred  in 
permitting  the  jury  to  separate  after  the  case 
had  been  finally  sutHnitted  to  them.'  These  as- 
signments of  error  are  based  upon  that  portion 
of  the  motion  for  new  trial  which  reads  as  fol- 
lo¥»:  '(28)  Misconduct  of  the  court  and  miscon- 
duct of  the  jury  by  the  court  allowing  and  per- 
mitting the  jury  to  separate  and  the  jury  sep- 
arating after  the  cause  was  submitted  to  them 
without  the  consent  of  the  defendant,  as  shown 
by  affidavit  hereto  attached  and  marked  "Ex- 
hibit B." '  The  affidavits  and  the  testimony 
taken  on  the  hearing  of  the  motion  for  new  trial 
show  that  the  case  was  finally  submitted  to  the 
jury  on  the  evening  of  February  4tfa.  One  of 
the  affidavits  reads:  'Deponent  further  sa^ 
that  before  allowing  the  jury  to  retire  to  their 
jury  room  the  pending  trial  judge.  Hon.  Vem 
E.  Thompson,  made  the  statement  that  he  bad 
been  advised  that  there  were  several  members 
oi  tbejury  aa  wril  as  the  proseenting  attorney, 
Mr.  W.  D.  Horse,  that  desired  to  attend  tb* 
"Ben  Hur"  performance  being  rendered  in  Jop- 
lin,  Mo.,  that  evening,  and  that  if  the  jury  could 
after  due  consideratUMi  of  all  questions  present- 
ed to  them,  and  if  all  fairness  and  justice  to 
both  the  state  of  Oklahoma  and  the  defendant 
William  White,  arrive  at  their  verdict  before 
6  o'clock,  so  those  who  desired  to  attend  the 

Serformance  could  catch  the  evening  train  for 
oplin,  Mo.,  he  would  be  glad  to  receive  it,  but 
that  he  wanted  them  to  consider  the  case  care- 
fully, and  if  they  found  that  they  could  not 
reach  a  verdict  by  6  o'clock  without  simply 
assenting  to  one  verdict  or  the  other,  so  as  to 
have  the  matter  over  with  and  release  those  ju- 
rors who  desired  to  attend  the  said  performance 
at  Joplin,  Mo.,  that  in  that  event  the  jury  was 
instructed  to  return,  and  that  the  court  would 
then  try  to  make  some  arrangement  satisfactory 
to  all  coucerned,  suuesting  that  possibly  the 
attorneys  for  both  sides  would  consent  to  their 
bein^  allowed  to  go  to  Joplin,  and  after  further 
considering  the  case  the  following  morning, 
could  retuin  their  verdict  then.'  It  further  ap- 
pears that  the  jury  did  separate,  and  one  of  the 
jurors  went  to  the  city  of  Joplin,  Mo.,  to  wit- 
ness the  performance  of  'Ben  Uur.*  It  further 
appears  from  another  affidavit  that  the  jury 
deliberated  for  about  an  hour  when  the  court 
called  the  jury  and  permitted  them  to  separate 
until  the  next  morning.  The  state  filed  the  af- 
fidavit of  every  member  of  the  jury,  to  this 
effect:  'That  at  the  time  of  the  adjournment  of 
the  court  tax  the  nicht  the  court  admonished 
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tbe  jury  not  to  talk  with  otben,  nor  allow 
others  to  talk  about  the  case  in  oar  presence  or 
heariniT,  and  that  we  sfaonld  not  deliberate  far- 
ther OD  the  caae  until  we  reconvened.  That 
daring  the  recess  no  one  approached  me  in  any 
way  to  discuss  or  inBuence  my  decision  in  the 
case.  That  nothing  was  said  by  me  to  any  one 
about  tbe  case,  nor  was  anything  said  about 
the  case  in  my  presence-or  bearing,  neither  did 
I  study  over  the  matter  myself  from  the  time 
that  I  left  the  jury  room  until  I  returned  to  tbe 
jury  room  the  next  morning.  That  nothing 
happened  during  the  recess  to  influence  me 
againit  the  defendant,  and  tlie  verdict  which  I 
voted  to  retam  was  based  vpon  the  evidence 
and  instractions  of  the  court  alone.'  The  record 
then  shows  that  tiie  ffdlowing  occurred:  'Where- 
upon the  defendant  asked  that  the  said  jurors 
be  subpoenaed  that  be  might  cross-examine 
them,  to  show  whom  they  conversed  with  and 
where  they  went  and  wno  talked  with  them, 
and  to  show  that  the  separaticm  of  the  jury 
tended  to  and  did  prejudice  the  substantial  rights 
of  the  defendant,  tvhich  request  the  court  denied, 
unless  the  defendant  woold  deposit  all  costs  of 
summoning  process  and  serving  them  and  fees 
and  mileage  of  such  juron,  and  the  officer's  fees 
in  serving  same,  to  which  the  defendant  except- 
ed.*  In  our  oiHaioii  these  facta  bring  tlie  case 


within  the  rale  announced  in  Samples  v.  State,  3 
Okl  Cr.  430, 106  Pac.  6S7,  where  this  court  held 
that  section  685S,  Compiled  Laws  1909,  being 
section  5900,  Revised  Laws  1010,  requires  the 
jury  to  be  kept  together,  after  a  case  is  finally 
submitted  to  them,  until  a  verdict  is  agreed 
npon,  and  in  tbe  opinion  said:  Tbe  record  in 
this  case  discloses  that  the  jury  were  permitted 
to  separate  after  the  case  had  been  finaliy  sub- 
mitted to  them,  and  before  a  verdict  hod  been 
agreed  upon.  It  appears  that  they  were  in< 
structed  by  the  court  to  return  to  the  jury  room 
after  supper  and  consider  of  their  verdict,  and, 
it  they  were  unable  to  agree  after  a  reasonable 
time,  tbey  might  separate  for  the  night  and  re- 
turn to  the  jury  room  on  the  following  morning 
for  further  consideration.  And  it  appears  that 
they  were  unable  to  agree  during  the  night,  and 
did  separate  and  return  to  the  jury  room  the 
following  morning,  after  which  the  verdict  was 
agreed  opon  and  returned  into  court  The  At- 
torney General  has  filed  his  written  confession 
of  error  in  tliis  case,  confessing  that  under  sec- 
tion 6868  of  the  statute  (Synder's  Comp.  L. 
1909),  and  the  rule  announced  in  BUton  v.  Ter- 
ritory, 1  Okl.  Or.  566,  99  Pac.  163,  the  acticn 
of  the  court  in  permitting  tbe  jury  to  separate 
was  error.' "  The  confession  of  error  is  sus- 
tained, and  the  case  reversed  and  remanded. 
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ABANDONMENT. 

See  Adoption,  $=»7;  Contracts.  «=»254;  Mines 
and  Minerals,  4b»£6;  Waten  and  Water 
Oonraes.  ^152. 

ABATEMENT  AND  REVIVAL 

See  Corporations,  «=:>630. 

V.  DBATB  OF  PABTT  AMD  UBVtVAL 
Or.AOTXOK. 

(A)  Atatemcat  ov  Swnrl'val  of  Aetl««* 

4Bn58  (Oolo^pp.)  An  action  for  money  had 
and  received,  tlioogb  obtained  tbroagh  mlsrep- 
reaentations  by  the  seller,  snrviTes  tho  death 
of  the  seller  under  Rot.  sL  1968^  |  72S&^Sel- 
kntK  V.  Thomaa.  149  P.  273.  . 

(B)  Comtlnuancc  or  Revival  of  Aetloa. 

«=>74  (Okl.)  Wilson's  Bev.  &  Ann.  St.  1003. 
c  66,  art.  16,  limiting  the  time  witbin  which 
revivor  of  an  action  can  be  made,  to  one  year 
from  tbe  time  to  which  It  could  have  been  first 
made,  held  not  exclusive,  or  to  deprive  the 
court  of  all  discretion  In  Uie  matter.— Glenn  v. 
Payne.  149- P.  IISI. 

^»75  (Obi.)  The  court  hel4  to  have  discre- 
tionary power  to  revive,  after  death  of  defend- 
ant, an  action  to  foreclose  a  mechanic's  lien, 
and  to  carry  same  forward  to  Snal  judgment, 
under  Wilson's  K«t.  A  Ann.  8t  190S.  I{  428S, 
4848  (Comp.  Uws  1909,  H  S572,  Se84).— Glenn 
T.  Payne,  149  P.  1151. 

ABSTRACTS  OF  TITLE. 

«=»3  (Okl.)  The  damages  recoverable  by  a  pur- 
chaser from  an  abstracter,  for  negligent  failure 
to  show  a  deed  In  the  abstract,  A«M  to  include 
the  price  paid  for  tbe. land,  reasonable  attor- 
ney's fees,  costs,  and  other  necessary  expenses  In 
attempting  to  defeat  tbe  outstandtoK  title,  pro- 
vided there  was  a  reasonable  nrobability  of  de- 
feating 8nme.~'WaBhington  County  Abstract  Co, 
V.  Harris,  149  P.  1075. 

Under  Comp'.  Laws  1009,  §  1,  held,  that  a 
purchaser  was  entitled  to  recover  damages  sus- 
tained from  the  defendant  abstracter's  negligent 
feilure  to  show  a  deed  in  the  abetract— Id. 

That  the  purchaser's  title  might  have  failed 
from  some  other  canse  not  shown  constituted  no 
defense. — Id. 

The  proximate  cause  of  a  purchaser's  in- 
jury hmd  to  be  an  abstracter's  nesllgent  failure 
to  show  a  deed  in  the  abatract.— Id. 

ABUSE  OF  DISCRETION. 

See  Criminal  Law,  «=>68e. 

ACCEPTANCE. 

See  Bills  and  Notes.  «s>82. 


ACCIDENT. 

See  New  Trial.  4s>88. 

ACCOMPLICES. 

See  Crindnal  Law,  ^238. 

ACCORD  AND  SATISFACTION. 

4s»l  (Aria.)  Accord  and  satisfaction  cannot 
arise  unless  agreed  to  either  expressly  or  by  im- 
plication.—Phillipe  T.  Qrabam  County.  140  P. 
765. 

<@=>8  (Aria.)  An  assessor  who  is  entitled  to  a 
salary  of  92,000  or  f2,400  per  year,  but  wbo  ac- 
cepts only  fl,600,  may  recover  the  balance  as 
against  cIMm  at  aeewrd  and  8atidaetion.^Phil- 
lips  V.  Graham  County,  140  P.  7S6. 
€=»I0  (Aria.)  Where  a  claim  is  nnliquidated, 
payment  and  acceptance  of  a  less  amount  than 
claimed  in  satisfaction  is  an  accord  and  satis- 
faction, bat  a  payment  of  a  less  amount  than  is 
admittedly  due  is  not—Phillips  v.  Graham 
County.  149  P.  755. 

^=3(0  (Wash.)  Where  city  contractor,  on  dis- 
pute as  to  amount  due  for  extras,  agreed  with 
the  city  to  accept  a  stated  sum  as  payment  in 
full,  there  was  an  accord  and  satisfaction.— 
Pederson  v.  City  of  Tacoma,  149  P.  643. 

Where  the  amoont  of  a  claim  was  unliquidat- 
ed and  in  dispute,  an  sgreement  for  payment  of 
only  the  sum  admitted  by  the  d^tor  to  l>e  due 
in  full  satisfaction  is  an  accord  and  satisfaetitHL 
-Id. 

®s>25  (Ariz.)  Aocord  and  satisfactiw  to  be 
available  mast  be  pleaded  and  proved.— PUllipa 
V.  Grabun  County,  149  P.  766. 

ACCOUNT. 

See  Attorney  and  CSiant,  4=9»30;  Eminent  Do- 
main, 9=9241. 

ACCOUNT,  ACTION  ON. 

(OU.)  A  petition  drawn  under  Bev. 
Laws  1910,  1  4774,  auUiorizipg  tbe  use  of  a 
short  form  of  an  account  in  an  action  on  ac- 
connt,  held  to  substantially  comply  with  tbe 
requirements  of  such  statute,  bo  that  it  was  not 
error  to  overrule  a  demurrer  and  an  objection 
to  the  introduction  of  auy  evideoce.— Moouey 
V.  First  State  Bank  of  Washington,  OU., 
P.  1178. 

ACCOUNT  STATED, 

<^l  (Wash.)  Monthly  settlements  for  material 
furnished  plaintiff  by  defendiint  held  not  ac- 
counts stated  so  as  to  estop  plaintiff  from  sboir- 
ing  the  real  facts  of  tha  tranaa«ti<n.— Uyan  t. 
Dowell,  149  P.  84:4. 
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ACCUMULATIONS. 

See  PerpetuitleB. 

ACKNOWLEDGMENT. 

See  Signatures,  «=»4. 

ACTION. 

See  Abatement  and  Berlval. 

I.  OBOiniDS  AMD  OOMDmOM  PBK- 
CEDEITT. 

^=»4  (Colo-App.)  WJiere  a  cause  of  action  ap- 
pears to  arise  ex  tnrpi  causa,  it  will  not  be  en- 
forced altiiouKh  the  complaint  does  not  disclose 
an  illegal  transaction,  or  plaintiff  does  not  re- 
quire tbe  aid  of  such  transaction  to  establisb 
fiia  case.— Oliver  v.  Wilder,  149  P.  275. 
4C=>I5  (Cal.App.)  Tbe  coort  will  take  jurisdic- 
tion of  an  action  on-  a  claim  against  decedent'a 
estate,  thougli  the  guardian  of  insane  claimant 
and  the  administrator  are  the  some  person.-^ 
Haberly      Haberl;,  149  P.  53. 

XL  MATURE  AND  FOKM. 

^=^25  (Mont.)  A  complaint  presenting  an  ac- 
tion at  law  is  not  changed  oy  the  fact  that 
equitaUe  defetkses  have  been  Interposed  or  equi- 
table rights  suggested  by  tiie  answer.— Smith 
V.  Barnes.  149  P.  963. 

«=725  (Or.)  Though  L.  O.  L.  {  1;  has  abrogated 
forms  of  action  at  law,  the  substance  of  the 
common-law  actions  remains.— Watktna  t.  Rec- 
ord Photographing  Abstract  Co.,  149  P.  478. 
4=^27  <Cal.)  A  complaint  held  one  in  aasnmi)- 
sit,  and  not  one  for  conversion. — Cgrey  t. 
Struve.  149  P,  48. 

^=>27  (Colo.App.)  A  complaint  states  a  cause 
of  action  ez  contractu  for  money  had  and  re- 
ceived, though  the  allegations  are  that  the  mon- 
ey was  obtained  through  fraud.— Selkren  t. 
Thomas,  149  P.  273. 

in.  JOIMDER,  8FLITTIMO.  00M8OX.I- 
DATIOM,  AMD  8EVEBAMCE. 

^33>38  (Kan.)  The  petiti<m,  in  an  action  against 
a  physician  for  negligent  treatment  in  an  ob- 
stetrical case,  held  to  state  a  single  cause  of  ac- 
tion, though  it  alleged  negligence  of  defendant 
both  before  and  after  the  Mrtii  of  the  child,— 
Yaid  V.  Gibbons,  149  P.  422. 
4=34S  (Ariz.)  In  the  state's  suit  to  recover 
tbe  penalty  for  violation  of  Laws  1912,  c.  60, 
the  complaint  properlj  joined  causes  of  action 
for  IS  violatioDs,  under  CSIt.  Code  1901.  pars. 
1280,  I291.-Miainl  Copper  Co.  t.  State,  l^P. 
758, 

^950  (Okl.)  An  action  in  the  name  of  vendees 
purchasing  by  separate  deeds  the  undivided  in- 
terest of  certain  heirs,  and  also  in  the  name  of 
such  heirs,  to  declare  a  purchaser  of  the  same 
land  from  another  a  trustee.  Add  not  a  mis- 
joinder of  causes  of  Mtlon^— Smitli  t.  Kennedy, 
149  P.  197. 

ADMINISTRATION. 

See  Executors  and  Administraton ;  Receivers, 
«=>95. 

ADMISSION. 

See  Attorney  and  Client,  <S=>3,  la 

ADMISSIONS. 

See  Criminal  I<aw,  «cs»406;    Bridoice.  ^» 

219-258. 

ADOPTION. 

See  Habeas  Corpus,  «a09'. 

^=»7  (Wash.)  Whether  the  abandonment,  re- 
quired by  Rem.  &  Ba].  Code,  I  1(196,  to  ren- 
der uuneceMsary  the  parent's  written  consent 
to  an  adoption  exists  is  a  question  of  fact,  and 


the  mere  filing  of  objection  by  the  mother  in 
the  adoption  proceedings  is  not  sufficient  to 
show  that  there  was  no  previous  abandonment. 
—In  re  Potter.  149  P.  25. 

Evidence  held  soffident  to  show  an  abandon- 
ment of  tbe  child  by  the  mother,  so  as  to  render 
unnecessary  her  written  consent,  as  provided 
by  Rem.  ft  Bal.  Code,  1  1396.— Id. 

Under  Bern.  &  BaL  Code,  f  1090,  written 
waiver  (tf  right  In  newborn  diild,  given  by 
mother  to  petitioner,  held  sufficient  written 
consent  to  an  adoption.— Id. 
<=»I3  <Wadi.)  In  adoption  proceedings,  the 
first  consideration  for  the  court  is  the  welfare 
of  tbe  chUd.— In  re  Potter,  149  P.  23. 

Evidence  held  sufficient  to  show  that  the  in- 
teresta  at  tbe  child  would  be  best  served  by  tbe 
adoptioD.— Id. 

ADULTERY. 

See  Hn^nd  and  Wife,  «»832,  333. 

ADVANCEMENTS. 

Sea  Descent  and  DiBtzibnti<Mi,  ^IIB, 

ADVERSE  CUIM. 

See  Quieting  Tide. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance,  ^=>7i  Cove- 
nants, «8=»94;  Waters  and  Water  Coniaea, 

^152. 184,  isa 

I.  X&TTOB  AMD  UQUISITBi. 

Sion. 

^^40  (Or.)  An  actual  adverse  holding  of  land 
for  25  years  ripens  into  title.— School  Diat.  No. 
6  of  Baker  County  v.  Xeder,  149  P.  035. 

(F)  Hoattl*  Ckaiweter  •<  Poavcasloa. 

^60  (Colo.)  Where  defendant  in  a  suit  to 
quiet  title,  held  under  a  deed  given  subsequMt 
to  plaintifTs  trust  deed  from  tbe  common  source 
of  title,  such  deed  was.  after  foreclosure  of  the 
trust  deed,  a  hostile  claim  as  against  ptaintifE. 
—Towner  v.  Schaffnlt.  149  P. 
^=»80  (Or.)  A  deed  conveying  properl?  with 
reference  to  a  towneite  held  color  of  title  to  land 
held  by  plaintiff.— School  Dist  No.  5  of  Baker 
County  V.  Neder,  149  P.  535. 

(Galo.)  Evidence  held  to  sastain  a  flnd- 
itur  that  defendant  occupied  adversely  under 
color  of  tltle.~a\nnier  v.  Sdisfiiit,  1^  P.  63S. 

(0)  PaTSBMt  of  Tmxmm. 

«=»93  (Colo.)  Under  Bev.  St  1908,  |  4090, 
where  an  adverse  claimant  under  color  of  tiUe 
pays  taxes  for  seven  successive  years  and  tiie 
property  remains  vacant  for  such  time,  she  must 
be  adjudged  owner  to  the  extent  of  her  paper 
title.— Towner  t.  Schaffnit,  149  P.  625. 
«=»95  (Olo.)  Evidence  that  defendant  had  paid 
the  taxes  on  the  land  in  question  for  13  years 
with  tbe  exception  of  half  a  year  waa  sufficient 
to  sustain  a  finding  that  she  had  paid  taxes  for 
seven  consecutive  years. — Towner  v,  Schaffoit, 
149  P.  625. 

m.  PLEADIMa.  EVIDEMCE,  TIUAI., 
AMD  BEVIEW. 

«s>IIO  (Or.)  In  suit  to  qniet  title,  gained  by 
adverse  posaesslon,  leomplaint  alle^g  that 
plaintiffa'  possession  bad  been  "peaceable"  and 
"hostile"  held  not  to  conflict  so  as  to  necessarily 
imply  that  possession  had  not  been  hostile  to  the 
owner— Mascall  v.  Murray.  149  P.  517;  Gilkey 
V.  Same,  Id.  521. 

An  allegation  of  ownership  In  fee  held  suf- 
ficient to  admit  propf  of  title  by  adverse  pos- 
session, since  the  complaint  need  not  divulze  the 
chain  of  title,  or  reveal  probative  facts.— Id. 
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(4-  {Co\9.y  Evidence  of  occupancy  on  plain- 
tiffs part  Aeld  insuflScleiit  to  overturn  a  find' 
ing  that  the  land  wa*  unoccupied  aiiice  lis  pur- 
chase bj  dtiEendant.— Towner  T.  ScAalEiiiti  149 

P.  626. 

AFFIDAVITS. 

See  Ap^al  and  Error,  ^soSiSX ;  Jodxment,  €=S9 
168;  Justices  at  the  Peace,  «»202;  Man- 
damus, «s»164;  Process,  «=»109;  Replerin, 
^3»e7;  Sheriffs  and  Oonstabka.  «s>137.- 

AFFIRMANCE. 

See  Appeal  and  Error,  «=>1140. 

AGENCY. 

See  Principal  anti  Agent 

AGRICULTURE. 

«al  (Mont)  The  protection  of  the  bortiealtur- 
al  industrr  from  Insect  pests  or  dangerous,  con- 
tagious fruit  diseases,  by  the  summary  destruc- 
tion of  infected  fruits^  Md  coii8titntionaL--G<^ 
TiU  T.  Fox.  149  P.  406. 

AUENATING  AFFECTIONS. 

See  Huibud  and  Wife.  «=>332,  833. 

ALIENATION. 

See  Perpetuities. 

ALLOTMENT. 

See  Indians,  4=>13,  18. 

ALLOWANCE. 

See  Executors  and  Administrators,  4=>194. 

ALTERATION  OF  INSTRUMENTS. 

4=»ll  (Mont.)  An  "alteration"  occurs  when  a 
written  contract  Is  intentionally  changed  in  a 
material  respect  after  execution  by  or  at  the 
instance  of  one  of  the  parties  and  without  the 
consent  of  the  other,  while  a  "spoliation"  is  the 
unauthorixed  change  of  a  written  contract  by  a 
stranger.— Smith  t.  Barnes.  149  P.  903. 
«»23  (Mont.)  Under  Rev.  Codes,  |  5069,  alter- 
ation of  written  contract  held  to  extinguish  its 
executory  obligations,  so  that  party  procuring 
cliange  could  maintain  no  action  either  upon 
original  or  altered  contract,  but  that  noncon- 
senting  party  lost  no  rights.— Smith  v.  Barnes, 
149  P.  m 

Party  not  consenting  to  alteration  of  written 
contract  held  entitled  to  retain  the  first  pay* 
meat  thereander  and  to  forfeit  It  on  other  par- 
ty's failure  to  perform,  and  not  estopped  by 
any  action  or  inaction  amouatios  to  anything 
leas  than  an  acceptance  of  the  change.— Id. 
«=>25  (Mont)  Katification  and  waiver  of  al- 
teration of  contract,  to  be  available,  must  be 

E leaded  when  an  opportunity  to  moke  snch  plea 
I  presented.— Smith  v.  Barnes,  149  P.  963. 
^s>28  (Mont)  In  an  action  for  breach  of  a 
contract  for  the  sale  of  the  stock  of  a  milling 
company,  wherein  defendant  alleged  that  plain- 
tiff bad  materially  altered  the  contract  after 
its  execution,  evidence  of  the  chauKc  held  admls- 
siblft—Smitb  v.  Barnes,  149  P.  963. 
^=>29  (Mont)  In  action  for  breach  of  con- 
tract for  the  sale  of  stock,  evidence  Md  to  sus- 
tain a  Ending  that  the  contract  alleged  ,was 
chan^red  to  that  form  without  defendant's 
knowledge  or  consent.— Smith  v.  Barnes,  149 
P.  963. 

AMBASSADORS  AND  CONSULS. 

See  Executors  and  Administrators,  C=»24. 


AMENDMENT. 

See  Awea]  and  Error,  <e=9667,  649,  843;  Con- 
stitutional Law,  4==>24 ;  Continuance, 
30:  Exceptions,  Bill  of.  •&=»20:  Indictment 
and  Information,  <S=>158,  161:  Judgment, 
«=>303-336;  Pleading,  ^230-264;  ProcMS, 
«=9l63. 

ANIMALS. 

See  Evidence,  «S='506,  607;  Licenses,  «=96; 
Master  and  Servant.  ^3s»280';  Uunicipal  Cor^ 
porations,  <S=>60i. 

®=>30  (Kan.)  A  test  applied  by  a  veterinarian, 
whose  license  was  issued  by  the  board  charged 
with  the  control  of  diseases  of  domestic  animals 
where  the  cattle  originated,  but  whose  compe- 
tency and  reliability  are  not  certified  to,  held  in- 
sufficient to  comply  with  rule  10  of  the  live 
stock  sanitary  conunisaioner,  rdatbu:  to  cattle 
brought  into  the  sUte.— Cory.r.  Oraybill,  141»  P. 
417. 

«=932  (Kan.)  An  owner  of  cattle  brought  Into 
the  state  In  riolatlon  of  rule  10  of  the  live  stock  ' 
sanitary  commissioner  held  not  entitled  to  in- 
demnity under  Laws  1911,  c.  812,  §  7,  though  it 
was  discovered,  on  examination  after  they  were 
killed  by  order  of  the  live  stock  sanitary  com- 
missioncr.  tiiat  they  were  free,  from  tuber- 
culosis.— Cor7  v.  Graybill^  149  P.  417. 

The  appraisement  required  by  Laws  1911,  c. 
812,  I  6,  may  be  made  by  a  depoty*  of  the  live 
stock  sanitary  commissioner.- Id. 

Where  the  chairman  of  the  board  of  commis- 
sioners refnses  to  act,  the  appraisement  required 
by  Laws  1911,  c.  312,  |  6,  may  be  made  by  the 
live  stock  sanitary  oommissioner,  or  his  deputy, 
and  the  owner.- Id. 

In  making  the  appraisement  reaalred  by  Laws 
1911,  c  81^  I  6,  the  statutory  rule  governs,  but 
does  not  contemplate  that  a  condemned  animal 
shall  necessarily  be  appraised  at  tbe  value  of 
the  carcass  because  it  is  diseased  and  must  be 
slaughtered  at  once. — Id. 

An  order  by  the  live  stock  sanitary  commis- 
sioner on  the  county  commissioners  lor  50  per 
cent  of  tbe  appraised  value  of  an  animal  killed 
held  conclusive  on  the  commissioners,  in  the  ab- 
sence of  fraud. — Id. 

In  mandamus  to  compel  payment  of  an  order 
of  the  live  stock  sanitary  commissioner  under 
Laws  1911,  c  812,  H  8,  23,  held,  that  the  board 
could  not  show  that  the  animal  came  from  an 
infected  district  in  another  state,  or  was  ad- 
mitted in  violation  of  rule  10  of  the  commis- 
sioner, or  that  the  appraisement  was  excessive. 
— Id. 

«!»74  (Or.)  Evidence  of  acts  of  a  faorse  subse* 
quent  to  accident  in  which  plaintiff  was  Injured 
were  admissible  to  show  its  disporitioD.—Marks 
T.  Columbia  County  Lumber  Go..  149  P.  1041. 

ANNEXATION. 

See  Muhidpal  Corporations,  ^^29. 

APPEAL  AND  ERROR. 

See  Oertiorari;  Constitutional  Law,  ^=>29: 
Contempt  «=>66;  Costs,  «5>264,  260;  Conn- 
ties,  «s»75;  Courts,  4=>185,  210^,  240%; 
Criminal  Law,  «=3l004-ll&0 :  Eminent  I>o- 
main,  «=>238,  2&4.  257.  262:  Exceptions. 
Bill  of:  Execution,  ^»295 ;  Highways, 
77;  Homicide,  «=>338,  340;  Husband  and 
Wife,  «=»26S,  204:  Indians,  «=>13  ;  Justices 
of  the  Peace.  «=»174-202;  Mandamus,  «a» 
61;  Municipal  Corporations,  ^=»48;  Prohibi- 
tion, <e=33;  Taxation,  ^4^. 

n.  NATVRB  AND  QROWDS  OF  AP- 
PEI.LATE  JURISDIOTION. 

<S=^20  (Mont)  Where  the  trial  court  has  lost 
jurisdiction  to  determine  a  motion  for  a  new 
trial  on  its  merits,  it  cannot  be  determined  on 
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appeal.— EvanB  t.  Oregon  Short  Line  R.  Co., 
149  P.  715. 

«=»22  <CoIo.App.)  Error  in  refusing  to  dlamiaB 
on  appral  from  county  court,  lo  far  as  baaed  on 
proceedings  therein,  held  waived  by  appearance 
there,  on  motion  for  new  trial  without  objection. 
—Butler  V.  Maier,  149  P.  1063. 

Error  of  the  district  court  in  refusing  to  dis- 
miss an  appeal  &om  county  court  wu  waived 
by  defendant  going  to  trial  uiere  on  merits. — Id. 

m.  DECISIONS  BBTIEWABIX. 

(C)  Amount  or  V«lne  In  CoutroverBT* 

4=»5I  (Wash.)  An  obviously  fictitlons  counter- 
claim should  not  be  considered  on  the  question 
of  whether  the  case  falls  below  the  jurisdictional 
amount  fixed  for  the  Supreme  Court  by  Const, 
art  4,  i  4.— Jaklewicz  v.  Lenhart,  149  P.  642. 

(D)  Flnnlltr  of  Det«rmlnnHon, 

43>70  (Okl.)  An  appeal  will  lie  from  an  order 
sustaining  a  demurrer  to  a  petition  prior  to 
entry  of  final  Judgment  against  the  pleader.— 
smith  V.  Kennedy,  149  P.  197. 

4=»77  (Wash.)  An  order  of  the  superior  court 
determiniiif;  the  jurisdictional  .question  of  de- 
cedent's residence,  on  petition  and  notice,  un- 
der Rem.  &  BaL  Code,  M  1390.  1392,  held  a 
final  appealable  order.— State  t.  KauEFman,  149 
P.  650. 

«s»78  (Okl.)  An  appeal  lies  from  a  judgment 
after  sustaining  demurrer  to  two  of  the  four 
counts  of  petition,  though  all  four  counts  grew 
out  of  the  same  transaction. — Cox  t.  Butts,  149 
P.  1090. 

^»82  (Mont)  A  so-called  Mil  of  exceptions  on 
motion  to  change  the  form  of  testimony  in  the 
settled  bill  of  exceptions  will  not  be  considered 
on  appeal,  since  it  relates  to  an  order  not  re- 
viewable.—Joyce  T.  McDonald.  149  P.  958. 

(B)  Il«tav*t  Seoye,          BVeot  off  DeelalOK. 

^»I20  (OkL)  Ad  order  denying  a  motion  to 
dismiss  an  appeal  from  the  county  court  to  the 
district  court  without  any  final  judgment  in  the 
case  held  not  appealable.— In  re  Cochran's  Es- 
Ute,  149  P.  10^ 

IV.  RIGHT  OF  REVIEW. 
(A)  Persons  Entitled. 

4S9I50  (N.M.)  Appellant  should  show  that  he 
is  interested  in  the  controversy  and  that  his 
rights  will  be  materially  affected  by  the  judg- 
ment.—McMillea  T.  Boatright,  149  P.  805. 

(R)  Bstoppel*  Wnlver,  or  Avreenientn  Af- 
feetlnac  RiKht. 

^154  (Or.)  Where  plaintiffs  filed  an  alterna- 
tive motion  for  a  judgment  for  certain  amount, 
or  if  found  not  entitled  thereto,  for  a  less 
amount,  they  waived  their  right  to  appeal  from 
a  judgment  entered  for  them  far  the  less 
amount— Boyer  v.  Burton,  149  P.  83. 
«s»l59  (Wash.)  PlaintifE,  against  whom  jud^ 
ment  for  costs  was  tendered,  does  not  waive  his 
right  to  appeal  by  depositing  the  costs  with  the 
clerk  in  order  to  protect  the  sureties  on  bis  cost 
bond.— Ehrlich-Harrison  Co.  t.  Cushman,  140 
P.  m 

V.  PRE8EHTATION  Ain>  RESERVA- 
TION  IN  Z.OWEB  COURT  OF 
GROUNDS  Of  REVIEW. 

<A)  Iranea  and  (4neBtion«  In  Ifoner  Conrt. 

4=»I7(  (Mont.)  Where  the  complaint  was  not 
attacked  by  demurrer  or  motion  of  any  kind, 
resort  may  be  bad  to  the  subsequent  proceedings 
to  ascertain  on  what  tbeoir  the  cause  was  tried 
in  the  court  below.— Smith  v.  Barnes.  149  P. 
063. 

The  Supreme  Conrt  will  review  a  case  upon 
the  theory  on  which  It  was  tried  in  the  court 
below.— Id. 
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(B>  Objecttoma  nnd  HotlonSt  and  Bnl|B«s 
Thereon. 

«s»l8l  (Okl.)  Nonjurladlctlonal    errors  not 
raSatd  below  will  not  be  considered.— Olark  t. 
Farmers*  State  Bank.  149  P.  1189. 
«=>I85  (Mont.)  If  a  court  has  lost  Joriadietion, 
a  judgment  or  order  entered  in  the  action  la  a 
nullity,  and  when  the  infirmity  appears  upon  its 
face  may  be  assailed  on  appeal.— Evans  r.  Offft* 
gon  Short  Line  R.  Co.,  149  P.  715. 
<g=  h87  (OkL)  An  objection  to  defect  of  parties 
cannot  be  urged  for  the  first  time  on  appeaL — 
Harrah  State  Bank  v.  School  Dist  No.  70, 
Oklahoma  County,  149  P.  1190. 
<3=>I92  (Okl.)  A  defect  fn  pleading  win  be 
deemed  waived  when  not  challenged  oy  demur- 
rer or  objection  to.  teatimony  and  not  assigned 
as  error  In  the  motion  for  new  trial.— Oan  t. 
Farmers'  State  Bank,  149  P.  1180. 
«s»2l5  (N.M.)  Tbe  giving  of  an  instruction  by 
the  court  on  its  own  motion  will  not  be  con- 
sidered, where  the  objections  thereto  were  not 

? resented  below. — ChOders  v.  Southern  Pao, 
lo.,  149  P.  807. 
<e=»2l6  (Wash.)  Where  defendant  failed  to  re- 
quest a  more  specific  instructi<Hi  as  to  the  limi- 
tation ot  the  effect  <^  certain  evidence,  error 
cannot  be  predicated  on  the  one  cLveiL-"(lardiief 
T.  Spalt,  149  P.  647. 

'iS=»230  (Nev.)  The  giving  of  an  Instruction  not 
made  the  ground  of  objection  and  exception 
when  given  cannot  b«  taken  advantage  of  on 
appeaL-'Week  v.  Reno  Traction  Go„  149  P. 
65. 

<S=>230  (Okl.)  Objecdona  not  made  to  testi- 
mony when  offered  will  not  be  considmd.— 
Eichoff  V.  Russell,  149  P.  146. 
<&»23l  (Cal.)  Where  the  ground  of  objection 
was  to  toe  form  in  which  admissible  evidenoe. 
was  offwed,  it  should  have  been  clearly  specified 
to  make  it  reviewable.- In  re  Bollinger's  l^te^ 
149  P.  995. 

«=>232  (Nev.)  In  condemnation  proceedings, 
objection  to  opinion  evidence  as  to  value  of 
land  held  not  sufficient  to  present  for  review 
the  objection  that  the  witnees  should  first  have 
stated  the  facts  on  which  ha  based  his  opin- 
ion.—Truckee  River  General  EHectrie  Go.  t. 
Durham,  140  P.  61. 

(C)  Bxeeptlans* 

4=9248  (Okl.)  Where  error  appears  on  the  face 
of  the  record,  no  exception  need  have  been 
made  below  to  authorise  a  review  onpetitioii 
in  error  and  transcript— Qourl^  v.  WiUiam% 

149  P.  229. 

4=9261  (Or.)  Improper  argument  of  counsd 
cannot  be  reviewed  where  no  exception  wae 
talnn  below  to  the  court's  rnling  thereoiL — 
Madden  v.  Condon  Mat  Bank.  149  P.  90. 

(D)  Motions  for  New  Trlnl. 

4=>28i  (Okl.)  A  motion  for  new  trial  of  a  con- 
tested question  of  fact  arising  on  another  mo- 
'  tion  is  unnecessary  to  authorize  a  review  of  the 
■  order.— Robe  v.  Fullerton-Stuart  Lumber  Co., 
j  149  P.  1157. 

!  ^^282  (Okl.)  Where  a  case  is  tried  on  an 
agreed  statement,  admissiomi,  documentary  evi- 
dence, and  oral  testimony,  a  motion  for  new 
trial  is  necessary  to  the  right  of  review,  thougb 
the  evidence  is  not  controverted.— ^ones  t.  Fear- 
now.  149  P.  1138. 

4=^289  (Okl.)  A  motion  for  new  trial  held  not 
necessary  to  the  right  to  review  the  sustaining 
of  an  objection  to  the  introduction  of  any  evi- 
dence and  a  judgment  di^miwing  the  case. — 
Minnetonka  Oil  Co.  v.  Cleveland  Vitrified 
Brick  Co..  149  P.  1136. 

@=>297  (OkL)  A  motion  for  new  trial  is  not 
necessary  to  the  right  to  review  the  dismissal 
of  an  appeal  from  a  justice  coart— Burton  t. 
De  Bolt.  149  P.  107Sl 
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^311  (Ner.)  Under  Ber.  Laws,  I  6828,  when 
tile  AbstractDcaB  of  an  inBtrnctfon  was  not 
urged  AB  groand  for  new  trial,  tiie  appellate 
court  coold  Dot  consider  the  point.— Ww^  t. 
Bcno  Traction  Co.,  149  P.  65. 

An  erroaeouB  instruction  not  spedfled  M  er- 
ror in  the  memorandum  of  exceptimu  oannot 
be  omsidered  on  appeal.— Id. 

VX.  PAJITIEB. 

^=>322  (OU.)  All  parties  against  whom  a  joint 
judgment  has  been  rendered  must  be  made  par- 
ttei,  either  as  plaintiffa  or  defendants,  to  a 
proceeding  in  error  to  reverse  the  jndgmenL — 
Lorenie  v.  Hatcher,  149  P.  128. 
«=9322  (Okl.)  All  parties  to  a  joint  jndgmoit 
must  be  joined  eiuier  as  plaintiffa  or  defend- 
ants In  error.— Grimes  v.  West.  14»  P.  13S. 
«S9322  (Okl.)  All  parties  defendant,  against 
whom  a  joint  judgment  wae  rendered  below, 
are  naceesar^  parties  to  a  proceediag  in  error. 
—George  t.  Robinson,  149  P.  1087. 
^»323  (Okl.)  Where  two  remonstrances  were 
filed  against  an  application  for  annexation  of 
territory  to  a  town  and  a  joint  judgment  was 
entered  ordering  that  tbe  territory  be  annexed, 
held  that  all  remonstrators  were  necessaty  par- 
ties.—Moser  T.  Board  of  Trustees  oC  Town  of 
aiiomas.  149  P.  1148. 

«s»327  (Okl.)  On  foreclosure,  all  subsequent 
Inferior  limholders  are  necessary  parties,  and 
defendant,  a  subsequent  mortgagee,  filing  a 
croBB-itetition,  who  dismisses  the  same,  id  still 
a  party  defendant,  and  a  necessary  par^  on 
writ  of  error.— George  v.  Bobinson,  149  P.  1087. 
«=»327  (Okl)  AU  parties  below,  wbose  inter- 
ests will  be  affected  by  a  reTemal,  must  be  made 
partiea— Boyd  t.  Robinson,  149  P.  1146. 
4^336  (Okl.)  Where  all  parties  whose  inter- 
eats  would  be  affected  by  a  reversal  or  modifica- 
tion at  the  jadgment  are  not  made  parties,  tbe 
appeal  will  be  dismissed.— Byus  v.  Pric&  149 
K  129. 

«8=>336  (Okl.)  Where  a  case-made  was  not  serv- 
ed on  one  of  two  joint  judgment  defendants  or 
service  waived  or  amendments  suKgested  or  ai^- 
pea  ranee  entered  by  him,  keU,  that  tiie  appeal 
should  be  dismisBed  for  want  of -necessary  par- 
tiea.  though  the  petidou  in  error  purported  to 
be  in  the  name  of  both  defeDdanta.--Boyd  T. 
Bobinson.  149  P.  1146. 

VH.  REQinSITES  AHD  PROOBEDZNOS 
FOB  TRANSFER  OF  GA1TSE. 

(A)  Time  of  Tsklas  ProMaOlnss* 

<S=>347  (Okl.)  Where  the  order  appealed  from 
was  made  on  motion  to  dismiss  an  appeal  from 
a  justice  court,  the  time  to  perfect  the  appeal 
commences  at  entry  of  the  &ial  order.— Bnrton 
T.  De  Bolt.  149  P.  1079. 

•ss>80l  (Or.)  Appeal  is  perfected  five  days  after 
filing  and  serving  o>'  andertaking  where  appel- 
lant does  not,  within  five  days,  except  to  the 
sureties  under  L.  O.  L.  |  660,  as  amended  by 
Laws  1913.  p.  617.— Gross  t.  Gage,  149  P.  939. 
«»356  (Okl.)  The  Supreme  Court  acquires  no 
jurisdiction  where  the  petition  in  error  is  filed 
after  explrntloo  of  tbe  time  for  appeal.— Bur- 
ton V.  De  Bolt.  149  P.  1079. 
«=»356  (OkU  Where  the  time  allowed  by  Rev. 
Laws  1910,  8  5341,  expires  before  the  petition 
In  error  is  filed,  tlie  Supreme  Court  acguires  no 
jurisdiction.— PittabuK  Mortgage  Inv.  G<h  v. 
Savage,  149  P.  1147. 

(B)  P«tltl*B  Ok*  Prnrer.   AIlowAMo,  ud 
Cer4lflM<e  or  ASd^Tlt. 

*=>367  (Kan.)  An  affidavit  reciting  "this  no- 
tiee  of  appeal  is  made  in  good  faith,  and  not 
for  the  purpose  of  willful  delay."  hela  to  sufli- 
dently  comply  with  Gen.  St.  190B,  S  8626.— 
JamiTd  V.  McCarthy.  149  P.  606. 


HJ)  PmrniaBt  vf  Pm*  ov  Coats.  wmA  Boada 
.   mr  OtlMV  ■•e«ri<l«s. 

4=>374  (Or.)  It  was  not  ground  for  dismissal 
of  an  appeal  by  the  district  attorney  in  a  suit 
for  divorce  that  he  filed  no  undertaking ;  L.  O. 
Li  i  578,  expressly  excusing  tbe  state  from  fil- 
ing an  undertaking.— Smythe  t.  Smythe,  149  P. 
516. 

<t=»3&8  (Kan.)  Where  one  of  several  nonresi- 
dent appellants  gave  his  personal  bond  in  an  ap- 
peal from  the  probate  court  to  the  district 
court,  and  made  a  caah  deposit  ot  $300  as  se- 
curity, which  bond  and  security  were  approved 
by  the  probate  court,  held,  that  this  was  a  suf- 
ficient MunpUance  with  Gen.  St  1909,  S  3627.— 
Jarrard  v.  McCaithy,  149  P.  696. 

As  used  in  Gen.  St  1909,  f  8627,  th»  word 
"security"  is  synonymous  witn  "pledge,"  "de- 
posit," "stake,"  and  "bond."— Id. 
4=3391  (Okl.)  Where  plaintiff  in  error  neglects 
to  comply  with  an  order  requiring  an  addi- 
tional deposit  for  costs  within  the  time  fixed 
and  a  reasonaUe  time  thereafter,  the  appeal 
will  be  dismissed.- Purdy  v.  Combs.  149  P.  123. 
«=»39l  (Or.)  Under  L.  O.  L.  |  268,  a  party  is 
not  entitled  to  substitute  a  new  undertaking 
with  different  sureties,  but,  if  the  first  undertak- 
ing is  insufficient,  the  a^ellant  must  first  get 
leave  of  court  to  file  a  new  uQdertaking.-^raf 
T.  Fearcy,  149  P.  632. 

(D)  Writ  oC  BrroVi  dtatfon,  or  Notlee. 

4=3408  (Okl.)  Where  summons  in  error  was  la- 
sued  December  4,  1912.  and  regularly  served 
December  12,  1912,  held  that  a  motion  to  dis- 
miss will  be  denied,  though  the  summons  was 
not  returned  until  May  3,  1916.— Prazier  v. 
Nichols.  149  P.  1181. 

4=9408  (OkL)  Where  the  petition  in  error  and 
the  transcript  are  filed  in  1912,  aud  summons 
issued  at  that  time,  but  never  returned,  in 
the  absence  of  waiver  of  summona,  or  general 
appearance,  the  appeal  will  be  usmined  in 
WIS.- Frasier  Hocker,  149  P.  1182. 
4=3430  (Okl.)  Where  the  summons  in  error 
was  not  served  on  a  remonstrator  who  was  a 
necessary  party,  the  appeal  will  be  dismissed.— 
Moser  v.  Boaid  of  Trustees  of  Town  of  Thunas, 
149  P.  114& 

4b»430  (Okl.)  Where  there  is  no  waiver  oC  tha 
issuance  and  service  of  summons  In  error,  and 
no  general  apoearance  by  defendants  in  error, 
and  a  summons  is  not  returned  for  more  than 
two  years,  and  shows  defradants  had  not  been 
served,  the  appeal  will  be  dismissed.— Fxaiier  t. 
Hocker.  149  PTllSl. 

□L  SUPEBSEDEAS  OR  nAT  or  FRO- 
GEEDINOB. 

4s>459  (N.M.)  ExecutOTS,  administrators,  and 
others,  spedlicd  in  Laws  1907,  c.  57,  1 17,  may 

supersede  a  judgment  against  them  only  when 
they  have  sued  out  an  appeal  or  writ  of  error 
within  00  days  from  entry  thereof. — Sakariason 
V.  Mecbem,  149  P.  352. 

4=>460  (Okl.)  The  right  of  appeal  does  not  de- 
pend on  the  givinc  of  a  aopersedeas  b<nd. — 
State  V.  District  Court  of  Marshall  County, 

148  P.  240. 

4s>477  (N.M.)  Where  an  administrator  seeks 
to  supersede  a  judgment  against  him  by  soln^ 
oat  an  appeal  &\t  months  after  entry  of  the 
judgment,  be  is  not  entitled  to  an  order  of  the 
Suprema  Court  directing  the  trial  judge  to  per- 
mit a  sopersedens.— Sakariason  v.  Mechem,  140 
P.  352. 

X.  BBOOBB  AKB  PROCEEDZNOS  NOT 
IK  RECORD. 
(A)  Matter*  to  b*  SIiowm  by  Record. 

^501  (Or.)  Where  the  bill  of  exceptions  does 
not  show  any  exception  taken  to  any  ruling  at 
the  trial  or  to  the  findings,  tbe  Supreme  Court 
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eanntft  consider  the  oorrectDCsa  M  the  rnliug 
or  the  8ufficicQ(7  of  the  evidence.— Caeaity  t. 
Wilson,  149  P.  1018. 

(B)  Scope  and  ComtentB  of  Record. 

«S95I6  (Okl.)  Under  Rev.  Laws  1910,  S  5146, 
the  record  proper  is  made  up  of  the  petition, 
proceaa,  return,  pleadings  subsequent  thereto, 
reports,  verdicta,  orders,  and  judKmeDta^-Cal- 
lahan  v.  CaUaban,  149  P.  135. 
(S=>5I8  (Cnl.)  The  answer  on  which  the  case 
was  tried  held  part  of  the  judgment  roll,  and  it 
should  on  appeal  be  inclnaed,  notwitbstanding 
the  refusal  of  defendant's  motim  for  a  cwtiiia- 
ance  and  leave  to  plead  again.— lincoln  County 
Bank  v.  Fetterman,  149  P.  811. 
(S=:»S28  (Cal.)  The  motion  for  new  trial,  though 
printed  in  the  traascript,  cannot  be  considered, 
where  not  authenticated  hj  an;  statement  or 
bill  of  exceptiotu.— Lincoln  County  Bank  v.  Fet- 
terman, 149  P.  811. 

(C)  NecesKltr  of  Bill  of  BxeeptloBB.  Cam, 

OP  StatemOBt  »t  Pacts. 

«=5>544  (Okl.)  ErrcoB  of  law  occurring  at  the 
trial  cannot  be  considered  merely  on  the  trans- 
cript of  the  record,  and  without  a  case-made 
or  bill  of  exceptions. — Irwin  v.  First  Nat.  B^k 
of  Madill,  149  P.  1081. 

®=»544  (Okl.)  The  denial  of  a  new  trial  and 
giving  of  instructions  cannot  be  considered  on 
merely  on  a  transcript  of  the  record,  and  with- 
out ft  case-made.— Lewis  t.  Leitchfield  Clothing 
Co.,  149  P.  113^ 

(D)  ContentB,  Making,  sad  Settlement  of 

Ca«e  or  Statement  of  Faot«. 

<g=3564  (Okl.)  Where  60  days  were  allowed  to 
make  and  serve  a  case-made,  held,  that  the 
court  had  power,  within  the  00  days,  to  enter 
an  order  extending  the  time  30  days  from  the 
sixty-second  day.— Ball     Freeman,  149  P.  1158. 

Where,  on  the  fifty-ninth  day  of  the  604ay 
period  allowed  for  making  and  Berving  a  case- 
made,  the  court  granted  an  order  extending  the 
time  30  days  from  the  sixty-second  day,  held 
tiiat  such  order,  to  make  it  effective,  would  be 
construed  as  extending  the  time  32  days  from 
the  60  days  originally  allowed.— Id. 
«S3»565  (OkL)  On  review  by  petition  in  error 
with  case-made  attached,  the  case-made  must 
be  served  on  all  parties  required  to  be  joined 
either  as  plaintiffs  or  defendants  in  error. — 
Grimes  v.  West,  149  P.  135. 
«c»565  (Okl.)  Where  the  case-made  is  not  filed 
below  or  properly  certified  as  a  transcript  of 
the  record,  the  appeal  will  be  didmissed^Can- 
field  v.  Bell,  149  T:  1088. 

€=»565  (Okl.)  Where  the  case-made  was  not 
served  within  15  days,  and  an  order  was  made 
on  behalf  of  two  of  the  three  defendants  ex- 
tending the  time,  and  the  case-made  was  not 
served  on  the  third  defendant  or  such  service 
waived,  amendments  suggested,  or  appearance 
entered  by  her,  held,  that  tbe  appeid  will  be 
dismiMed  for  want  of  necessary  parties.— 
Springfield  t,  Thompson,  149  P.  1093. 

Naming  of  defendant  as  defendant  in  error 
in  petition  in  error  and  issuance  and  service  on 
her  of  summons  in  error  held  not  to  cure  failure 
to  serve  her  with  the  case-made. — Id. 
«=>565  (Okl.)  Where  the  case-made  was  not 
served  on  a  remonstrator  who  was  a  necessary 
party,  tbe  appeal  will  be  dismi3sed.-~Moser  v. 
Board  of  Trustees  of  Town  of  Thomas,  149  P. 
1148. 

4=s>567  (OkL)  An  order  extending  time  for  sng- 
(CestlDg  amendments  of  a  case-made  beyond  tbe 
six  month  period  allowed  by  Laws  1910-11,  c. 
18,  held  not  void  where  it  requires  that  a 
case-made  be  made  and  served  within  the  six 
months.— First  Bank  of  Maysville  v.  Alexan- 
der, 149  P.  152. 

A  case-made  filed  within  six  months  held 
valid,  thoutfi  an  order  exteadtng  tims  allowad 


nioiA  than  six  months '  within  which  to  suggest 
amendments,  where  defendant  in  error  waiT«d 
the  provision  relative  to  amendments.— Id. 
«=»S67  (Okl.)  Where,  on  an  application  to  tlie 
Supreme  Court  under  Bev,  Laws  1910,  |  524T, 
for  a  further  extension  of  time  in  which  to 
prepare  and  serve  the  case-made,  it  appeared 
that  the  trial  court  bad  not  refused  to  allow  a 
reasonable  time  therefor,  the  application  will 
be  denied.— Irwin  t.  Fint  Nat.  Bank  of  Uadill, 
149  P.  1081. 

4=3567  (OkL)  An  order  extending  tbe  time  in 
which  to  make  and  serve  a  case-made,  when 
made  immediately  following  the  sustaining  of 
an  objection  to  the  introduction  of  any  erideace 
and  dismiasai  of  the  case  and  before  the  filing 
of  a  motion  for  new  trial,  held  not  premature, 
where  the  case  was  not  one  requiring  a  mo- 
tion for  new  triaL— Minnetooka  Oil  Go.  t. 
Cleveland  Vitrified  Brick  Co..  149  P.  113& 
<©=>567  (OklO  The  case  made  to  review  an  or- 
der entered  on  motion  must  be  settled  within 
15  days  from  the  entry  of  tbe  order  not  with- 
in that  time  after  the  overruling  of  a  motion 
of  a  new  trial,  which  was  unnecesaa^.— Bobe  t. 
Fullerton-Stuart  Lumber  Co.,  149  P.  1157. 
«=»5G9  (OkL)  The  rule  that  the  term  of  a  jadge 
pro  tempore  ceases  on  expiration  of  tbe  time 
fixed  for  suggesting  ameudmenta  to  case-made 
held  not  to  apply  to  tbe  term  of  a  regularly 
elected  district  judge  who  is  assigned  to  hold 
court  Id  another  district  under  Const.  axL  7. 
i  9.— Curlee  v.  Bulond,  149  P.  1149. 

(F)  Hnldag',    Form,    and    ReanlslfM  oC 
Tmnnerlpt  or  Retnrn. 

^=3601  (Okl.)  Filing  of  petition  in  error  with- 
out case-made  and  transcript  attached  held  in- 
sufficient to  authorize  a  reriew.— GaUafaan  v. 
CaUaban,  149  P.  136. 

(G)  Anthentlcatlon  and  Certlflcatlon. 

^=>6I2  (CalApp.)  Court  rule  39  not  applying 
to  orders  from  which  an  appeal  could  not  be 
taken,  a  ruling  of  tbe  court  on  plaintiff's  mo- 
tion to  reopen  the  case  held  suflBciently  authen- 
ticated to  be  reviswed.— Pbenegar  t.  Paolini, 
149  P.  looa 

^=»6I2  (Or.)  A  transcript  purporting  to  be  a 
rehearsal  of  the  proceedings  at  trial,  certified 
only  by  the  official  reporter  and  not  even  in 
the  form  for  a  bill  of  exceptions,  cannot  be 
considered.— Hobson  v.  O'Connor,  149  P.  SC3. 
•S=>6t3  (Mont.)  A  so-called  bill  of  exceptions 
on  motion  for  a  new  trial  without  notatlMi  of 
service,  settlement,  or  filing  will  not  be  con- 
sidered on  appeal,  since  it  is  not  authentlostsd. 
^oyce  V.  McDonald,  148  P.  953. 

(H)  TransmtssloD,  Flllnv,    PrintSnSb  Md 

Servlee  of  Coi»l«*> 

«=»62l  (Or.)  An  appellant  was  not  entitled  to 

file  a  transcript  or  abstract  until  the  expiration 
of  the  time  to  except  to  sureties  on  tbe  under- 
taking iiad  expired,  and  the  filing  of  the  tran- 
script before  such  time  was  premature,  and 
gave  the  Supreme  Court  no  jnnsdictioii.--Grsf 
V.  Pearcy.  149  P.  532. 

•&=»624  (Ot.)  Under  L.  O.  L.  {  564,  as  amended 
by  Laws  1913.  p.  018,  extension  of  time  for  fil- 
ing of  transcript  is  not  effectual  when  not  made 
within  time  allowed  by  law  to  file  transcript.— 

Gross  V.  Gage,  149  P.  939. 

(I)  Defects,  Objections,  Amendment,  and 

Correction. 

«ss>635  (Okl.)  Where  the  record  fails  to  ctm- 
tain  a'  copy  of  the  final  order  or  judgment 
sought  to  be  reviewed  the  appeal  will  be  dis- 
missed.—In  re  Cochran's  Estate,  149  P.  1089. 
®=»635  (OkL)  Where  the  answers  of  witoesaes 
who  testified  by  aid  of  a  plat  could  be  under- 
stood by  reference  to  tbe  plat,  wfaicb  accom- 
panied the  case-made,  held,  tnat  tbe  appeal  will 
not  be  dismissed  on  ths  ground  that  As  case- 
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ntide  did  not  contain  all  tha  etidenee.— Wller 
T.  BSarriott.  149  P.  1104. 

4b:»637  (Mont)  Failure  to  comply  with  Supreme 
Court  rule  7.  Bubd.  3  (44  Mont,  zxz,  129  Pac.  zi), 
reciuiring  the  bill  of  exceptions  to  state  tbe  evi- 
dence iu  the  form  of  question  and  answer,  is  not 
fatal  to  tbe  appeal,  where  its  merits  are  other- 
wise appaienL — Koopman  v.  Mansolf,  149  P. 
491. 

«s>649  (OkL)  Where  the  rlcht  to  suggest 
amendments  to  a  case-made  was  not  waived, 
held,  that  an  order  fixing  a  time  to  su^at 
amendments  lesa  tlian  tbe  three  days  allowed 
by  Rev.  Laws  1910,  S  6242,  was  void,  and  tbe 
case-made  could  not  be  considered. — Stockton  t. 
^ast,  149  P.  1131. 

«5>657  (OkL)  Under  Rev.  Laws  1910,  1  5243, 
the  Supreme  Court  may  permit  the  case-made 
to  be  withdrawn  for  correction  by  incorporat- 
ins  therein,  under  direction  of  the  trial  ludee, 
matters  omitted  therefrom.— Midland  valle? 
Ry.  Go.  T.  Berry,  149  P.  242. 

(K)  <tiie«tloma  Pveacnted  for  BcTiew. 

«=»67i  (Ariz.)  Where  tbe  denial  of  defend- 
ant's motion  to  set  aside  the  appointment  of 
a  guardian  ad  litem  for  the  plaintiff  was  as- 
signed as  error,  and  such  motion  was  not  veri- 
fied, only  the  grounds  for  the  setting  aside  of 
the  appointment  apparent  on  the  Cac«  of  the 
p^era  ware  properly  h^m  the  ixnirt  for  re- 
view.—Aiiwna  Kutem  R.  Co.  T.  Carillo,  149 
P.  318. 

^»67l  (Gal-App.)  Where  the  evidence  was  not 
set  out  In  the  record,  the  appeal  was  on  the 
judgment  roll,  and  the  appellate  court  could 
consider  only  the  papers  and  records  constitut- 
ing it.— Diets  V.  Scott,  149  P.  775. 

^=>67[  (Okl.)  A  transcript  of  the  record  prop- 
er, when  filed  in  the  Supreme  Court  with  a 
petition  in  error,  confers  jurisdiction  on  tbe 
Supreme  Court  to  review  any  errors  apparent 
on  the  face  thereof.— Callahan  t.  Callahan,  149 
P.  188. 

A  certified  copy  of  tbe  final  order  or  judg- 
ment in  a  case  is  not  a  transcript  of  the  rec- 
ord sueb  as  anthorisea  the  Supreme  Court  to 
review  errora  apparent  on  tha  £ace  of  the  rec- 
oid.-Id. 

4=a67l  (Okl.)  Only  such  questions  aa  appear 
on  the  record  proper  will  be  oonsiderod  where 
the  case  is  brought  up  by  petition  in  error  and 
transcript.— Gourley      Williams,  149  P.  228. 

«=>67l  (Okl.)  In  tbe  absence  of  a  reciUi  that 
tbe  record  contained  all  tbe  evidence,  an  as- 
sign men  t  of  error  necessitating  aa  axamlnatioo 
of  the  evidence  will  not  be  conddered^Wasb- 
isgton  County  Abstract  Go.  t.  Harris,  149  P. 
107B. 

4=»688  (Wash.)  Alleged  misconduct  of  counsel 
in  addressing  jury  cannot  be  predicated  upon,  and 
will  not  be  considered  upon,  aflidavita  sulunitted 
in  support  of  a  motion  for  new  trial,  where  the 
statement  of  fact  does  not  disclose  the  improper 
language  or  the  rulinga  thereon.— Gardner  v. 
Spolt,  149  P.  647. 

«s>6g0  (Or.)  Under  L.  0.  L.  {  171,  exceptiaD 
to  a  ruling  on  evidence  will  not  be  considered 
unless  the  bill  of  exceptions  contains  so  much  of 
tbe  evidence  as  will  enable  tbe  court  to  under- 
stand tbe  questitm  raised.— Raiha  v.  Coos  Bay 
Coal  &  Fuel  Co.,  149  P.  940. 

Error  in  an  instructicm  improper  under  any 
view  of  tbe  law  is  reviewable,  though  no  tratf- 
mony  is  incorporated  in  bill  tit  ezceptlrais.— Id. 

(L)  Matters  Hot  Apparent  of  BeoorA. 

^»7I4  (Colo.App.)  Though  the  court  is  not 
bound  to  do  so,  it  is  free  to  resort  to  the  orig- 
inal bill  of  exceptions,  wben  dissatisfied  with 
the  abstract  thereof.- School  DJst  No.  76  in 
Weld  County  t.  KIrby.  140  P.  260. 


«s»714  (GeloAro.)  The  brieb  are  na  part  of 
the  record.— Fulton  Inv.  Go.  T.  Smith,  1^  P. 
444. 

ZI.  AMIONMSNT  OF  EBBORfl. 

®=»7I0  (Okl.)  The  rule  that,  where  error  ap- ' 
pears  on  the  face  of  the  record,  no  excep- 
tion need  be  made  below  to  authorize  a  review 
on  petition  in  error  and  transcript,  does  not 
dispense  with  the  necessity  of  a  proper  assign- 
ment of  such  error.— Gourley  v.  Williams,  149 
P.  229. 

4=>750  (Okl.)  An  assignment  that  the  court 
erred  in  overruling  tbe  motion  for  new  trial 
raises  for  review  all  questions  raised  in  that 
moti<m.— Rowsey  Jameson,  149  P.  880. 
«=»750  (OkL)  An  assignment  of  error,  com- 
plaining that  a  judgment  ia  contrary  to  law, 
limits  the  inquiry  to  whether  tlw  pleadings  and 
findings  authorized  the  judgment'— Mooney  t. 
First  State  Bank  of  Washington,  Okl.,  1^  P. 
U73. 

Xn.  BBIEFS. 

4=3>757  (Okl.)  Rulings  on  instructions  cannot 
be  considered  where  plaintiff  iu  error  does  not 
set  out  in  his  brief  in  totidem  verbis  the  in- 
structions ctKuplained  of. — First  State  Bank  of 
Addington  v.  Lattimer,  149  P.  1009. 
«S376I  (Okl.)  Briefs  filed  In  the  Supreme 
Court  sliouM  dte  autlioritias  to  aupjiort  the 
contention  of  connsel.^^ox  t.  Butts,  1^  P. 
1000. 

^=»765  (Idaho)  Attorneys  should  comply  with 
the  Supreme  Court's  rules  as  to  serving  and 
filing  briefs,  and,  if  additional  time  is  required, 
should  apply  for  an  extension  ot  time  before 
that  given  has  expired. — Collman  Wanamak- 
er,  1*J  P.  292. 

«S3767  (Idaho)  The  Supreme  Court  may  strike 
from  tha  files  briefs  couched  In  langnafa  disre- 
spectful to  the  court  and  court  oflkers  and  un- 
becoming an  attorney.— Anderson  t.  CooUn,  149 
P.  286. 

<*=>773  (OkL)  Where  plaintiff  in  error  neglects 
to  file  brief,  as  required  by  Supreme  Court  rule 
7  (187  Pac.  ix).  the  appeal  will  be  dismissed.— 
Brown  v.  n^ompson,  140  P.  122 ;  Redbum  t. 
Same,  Id.;  Rounds  &  Porter  Lumber  Co.  t. 
Same,  Id.;  Sharp  v.  Same,  Id.;  Fleming  t. 
Same,  Id.  123;  Sharp  Bros.  t.  Same,  Id. 
«a773  (OkL)  Where  defendant  in  error  files 
no  brhtf,  and  the  brief  filed  by  plaintiff  In  er- 
ror reasonably  sustains  tbe  assignments  of  er- 
ror, the  court  may  reverse  the  judgment  with- 
out searching  for  some  theory  to  sustain  it- 
Midland  Valley  By.  Co.  v.  Horton,  149  P.  181. 
«a»773  (Okl.)  Where  defendant  in  error  baa 
failed  to  file  brief,  and  the  brief  of  plaintiff  In 
error  reasonably  tends  to  sustain  Uie  assign- 
ments of  error,  tbe  court  may  reverae  the  judg- 
ment, without  searching  tbe  record  for  some 
theoi7  on  which  to  sustain  it— St  Louis  4t  8. 
F.  B.  Co.  T.  Metts,  149  P.  197. 
<J=>773  (OkL)  Where  defendant  In  error  falls 
to  file  brief,  and  tbe  assignments  of  error  are 
ressonablj  austained  by  the  brief  filed,  the 
cause  wlU  be  rarened^Ltttee  t.  Stnmpf,  149 
P.  210. 

«=a773  (OkL)  Where  defendant  In  error  falls 
to  file  brief  or  excuse  such  failure,  and  the  as- 
signments of  error  are  reasonably  auatained  by 
the  brief  filed,  the  cause  will  be  reversed^St 
Louis  ft  S.  F.  By.  Ca  t.  Dirickson.  149  P.  219. 
«=>773  (OkL)  Where  appdlee  files  no  brief,  bat 
appellant  files  a  brief  wuch  reasonably  tends  to 
support  the  assignments  of  error,  a  reversal  will 
be  ordered.- Eckes  v.  Luse,  140  P.  90C. 
«=b773  (Okl.)  Where  defendant  in  error  files 
DO  brief  and  gives  no  excuse  for  his  failure, 
tbe  Supreme  Court  will  revene  if  the  assign- 
ments (rf  enor  are  raaaonabb'  sustatned  by  the 
brief       plaintiff  in  error.— Carthage  Superior 
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Marble  &  Limestone  Co.  t.  Hu|^  McLennan  & 
Co.,  149  P.  1074. 

^773  (Okl.)  Where  plaintiff  in  error  has  filed 
and  aerred  a  copy  of  a  brief  reasoaablr  sus- 
taining his  assignments  and  defendant  in  error, 
Kithout  apparent  excuse,  has  failed  to  file  any 
brief,  the  judgment  may  be  sustained  without 
any  search  of  the  record.— St  Loui^  &  S.  F.  R. 
Co.  T.  Haworth.  140  P.  1086. 
«sa773  (OklO  Where  plaintiff  in  error  has  filed 
a  brief  reasonably  suataining  its  asaiEmments, 
and  defendant  in  error  has  neither  filed  a  brief 
ander  Sopreme  Court  mle  7  (137  Pac.  ix)  nor 
offered  an  excuse  for  his  failure,  the  court  may 
reverse  the  judgment  without  searching  the  rec- 
ord.—Messer  &  Westbrook  v.  ' White  Sewing 
Mach.  Co.,  149  P.  109T. 

«=»773  (Okl.)  Where  plaintiff  in  error  haa  filed 
DO  brief,  as  required  by  Supreme  Court  rule  7 
(38  Okl.  Ti,  137  Pac  ii),  the  judgment  will  be 
affirmed.— Simmons  v.  Berryhill,  140  P.  1131. 
«=»773  (Okl.)  Where  plaintiff  in  error  fails  to 
file  a  brief  aa  required  by  {^Supreme  Court  rule 
7  (33  Okl.  vl,  137  Pac.  ix),  the  Jadgment  wilt  be 
affirmed.— Lore  v.  Smith.  149  P.  1135;  Love- 
lace V.  Wilson,  Id.  1144;  Mob«lej  t.  Wbitney, 
Id. ;  Rag^e  t.  Davis,  Id. ;  J(bi«b  t..  Toll,  Id. 
1189. 

«=9773  (Okl.)  Where  defendant  In  error  does 
not  file  brief  or  ezcase  the  failure  and  the 
grounds  urged  for  reversal  are  reasonably  sus- 
tained by  the  brief  of  plaintitF  in  error,  the 
caose  will  be  reversed.— Young  t.  England 
Bros.,  149  P.  U44i  AbnJiam  t.  Bytd,  Id. 


Zm.  DISmSSAI..  WrrHDBAWAZ.,  OB 
ABAIODONXENT. 

«^78l  (Cal.)  Under  Civ.  Code,  (  204,  and 
Code  Civ.  Proc.  f  1760a,  appeal  from  order 
appointing  guardian  held  to  be  diamiamd  where 
ward  married  pending  the  appeal. — ^In  re  Am- 
brose. 149  P.  43. 

Inadvertent  appointment  of  guardian  of  mi- 
nor's person  as  goardian  of  her  estate  ield  not 
to  prevent  dismiaaal  of  appeal,  where  guardian- 
ship of  her  person  had  been  terminatea  by  h«r 
.marriage.— Id. 

^=»78l  (Okl.)  Where  a  judgment  forecloses  a 
mortgage  against  Q.  in  favor  of  R.,  and  S.,  a 
subsequent  inferior  mortgagee,  pays  R.'8  Judg- 
ment, and  in  a  separate  suit  a  decree  of'  fore- 
closure is  rendered  by  agreement  between  S. 
and  G.  for  the  amount  o£  B-'s  judgment,  and 
no  appeal  is  taken,  on  motion  G.'s  pending  ap- 
peal from  It.'8  jtragment  will  bt  oismisaed.— 
George  t.  Robinson,  149  P.  1067. 
^s»78l  (Wash.)  An  appeal  denying  an  injnnc- 
tion  restraining:  defendant  from  forfeiting  plain- 
tiff's license  will  be  dismissed,  under  Insurance 
Code,  I  24,  amended  by  Laws  1915,  c.  177,  i  5, 
where,  pending  appeal,  the  provisions  under 
which  forfeiture  was  claimed  were  eliminated 
by  amendment  of  the  statute.— Standard  Fire 
Ina  Co.  of  Hartford,  Conn.,  v.  Fishback,  149 
P.  945. 

^=3766  (Okl.)  Where,  in  an  action  on  a  note 
defendant  filed  an  unverified  general  denial,  and 
judgment  was  rendered  for  plaintiff  on  the 
pleadings,  held  that  an  appeal,  stating  no  de- 
fense, will  be  dismissed  aa  frivolou8.--Bilby  T. 
Cochran,  149  P.  148. 

^786  (Okl.)  An  appeal  which  the  record,  pe- 
tition in  error,  and  motion  to  dismiss  show  to 
be  frivolous,  will  be  dismiaaed.— HoUister  t. 
Kory,  149  P.  1136. 

«=9801  (Or.)  Under  L.  O.  L.  I  1020,  as  amend- 
ed in  1911  (Laws  1911,  p.  126),  held,  that  a 
motion  to  dismiss  an  appeal  in  a  divorce  suit 
taken  b^  the  district  attorney  would  be  over- 
ruled with  leave  to  renew  on  the  argnment/— 
Smythe  v.  Smythe,  149  P.  616. 

<3=>803  (Wash.)  Dismissal  of  appeal,  held  not 
to  make  judgment  appealed  from  tht  Judgment  o£ 
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the  Supreme  Court  ao  as  to  deprive  titte  trial 
court  of  power  to  modify  or  vacate  It. — State 
V.  Superior  Gotirt  of  Franklin  County,  149  P. 

321. 

XT.  HEARINO  AND  REKEABINO. 

^=>832  (Cal.)  A  petition  for  rehearing  present- 
ing argumenta  and  points  not  made  in  the  briefv 
on  which  the  case  was  originally  submitted  will 
not  be  considered^Priace  t.  HUl.  148  P.  07& 

XVL.  REVISW. 
(A)  Seope  mmA  Bxteat  In  General. 

€=>842  (Gal.)  The  claim  tiiat  a  finding  of  a 
court  or  jury  is  without  support  in  evidence 
presents  a  question  of  law,  ratner  than  of  fact. 
—Great  Western  Power  Co.  v.  Piilabury,  149 
P.  35. 

®=>843  (Colo.)  Whether  court  improperly 
granted  motion  to  make  complaint  more  specific, 
held  immaterial  where  plaintiff  amended  and 
appealed  from  judgment  sustaining  demurrer 
to  amended  complauit.— Springer  t.  City  Bank 
ft  Trust  Co.,  1^  P.  2S3. 
'S=*843  (Okl.)  Abstract  questions,  disconnected 
with  the  granting  of  actual  relieL  will  not  be 
reviewed.---George  v.  Bobioson,  149  P,  1087. 
^=3654  (CaLApp.)  The  austaining  of  a  demur-, 
rer  upon  specific  grounds  cannot  be  disturbed  on 
appeal,  where  it  appears  that  any  of  the  objec- 
tions taken  to  the  complaint,  even  though  other 
than  those  deemed  valid  by  the  trial  judge,  are 
good.— Des  Granges  v.  Crall,  149  P.  777. 
9^854  (Colo-App.)  Where  a  verdict  was  prop- 
erly directed,  the  judgment  will  be  affirmed, 
though  the  cause  assigned  by  the  trial  court 
for  directing  the  verdict  was  insufficient.— Cul- 
kin  V.  Mate,  149  P.  270. 

<S=>854  (Mont.)  An  order  dismissine  petition  to 
revoke  letters  of  administration  will  be  affirmed 
if  warranted'  by  the  face  of  the  record,  tJiough 
the  trial  court  based  its  decision  on  an  erro* 
neous  ground.— In  re  Infelise'a  Estate,  149  P. 
36.5. 

$=3854  iOr^  An  appellate  court  will  affirm 
a  correct  decim<m  oi  the  trial  court,  though 
based  on  erroneous  reasoniog.— Bobart  t.  Pav> 
ker.  149  P.  86. 

(B)  Iitt«vloev<«»rr»  Oollataralt  Biipvl^ 

®S9872  (CaLApp.)  On  appeal  from  judgment 
foreclosing  a  mortgage,  Intermediate  orders  of 
trial  court,  and  certain  papers  not  part  of  judg- 
ment roll,  dncertifipd  by  the  trial  iadgt,  krU 
not  to  be  considered  by  aiH>ellate  court. — Dleta 
V.  Scott,  149  P.  775. 

(C)  Pnrtlca  Bntltled  to  AUecc  Krroib 

«=»882  (Cal.App.)  A  plaintiff,  who  elicits  evi- 
dence as  to  defendant's  claim  by  answer  that 
the  warranty  of  title  in  a  bill  of  sale  was  in- 
serted by  fmud  or  mistake,  cannot  on  appeal 
object  to  the  court  acting  on  soeb  eTidenee, 
though  the  answer  was  insufficient.— El som  t. 
Neff.  149  P.  375. 

«=»882  (N.M.)  Plaintiff  cannot  object  that  a 
defendant,  who  is  nether  a  necesBBry  nor  a 

proper  party,  has  no  right  to  appeal.— McMil- 
ten  T.  Boatright,  149  P.  SOC. 

€=9882  (Wash.)  In  a  guardian's  action  to  re- 
cover the  amount  of  bis  insane  ward's  check  to 
defendant's  order,  any  error  in  admission  of 
probate  proceedinga  held  invited,  and  not  avail- 
able to  defendant— Gardner  t.  Spalt,  1^  P. 
647. 

«s»884  (Mont.)  Where  the  trial  court  has  lost 
jurisdiction,  that  counsel  for  the  adverse  party 
has  compliMl  with  an  order  refusing  a  new  trial, 
conditioned  upon  remitting  part  of  the  Judg- 
ment, does  not  preclude  them  from  questkmiug 
the  court's  power  to  make  it— Brana'  T.  Ox«goa 
Short  Line  B.  Co..  14»  P.  716^ 
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(B)  Preanmptlona. 

^»90l  (Moot)  Od  appeal  from  a  denial  of  a 
new  trial  for  mlBPonduct  of  tbe  jury,  It  will 
be  presumed  that  the  court's  nilings  were  cor- 
recC  and  the  burden  U  upon  appellant  to  pre- 
cent  a  record  vhicb  oTerthrova  aticb  pcesump- 
tioD.— Qreat  NorUiem  B7.  Go.  T.  Benjamio,  149 
P.  968. 

^901  (OU.)  Where  plaintiff  In  ern»'  does 
not  affirmatively  show  error,  the  judgment  will 
be  affirmed.— Ball  v.  Freeman,  149  P.  1158. 
«=9907  (CaLApp.)  Where  findings  below  sus- 
tained judgment,  in  the  absence  of  a  record  show- 
ing the  evidence,  ft  was  to  be  presumed  on  ap- 
peal that  the  evidence  supported  the  ficdinga. 
— Dietz  V.  Scott,  149  P.  7to. 
«E»907  (CoIo.App.)  The  appellate  court  will  aa- 
Bume  that  tbe  evidence  supported  the  court's 
finding  and  judgment,  provided  that  tbe  judg- 
ment wag  authorized  by  the  idlegeti<His  of  tbe 
complaint  under  any  conditions  of  proof.— Gr^ 
V.  Hayes,  149  P.  1055. 

®=»907  (Okl.)  A  finding  of  fact  will  be  presum- 
ed to  be  correct,  where  tbe  evidence  is  not 
brought  up  b7  case-made.— WMbinstiHi  Comty 
Abstract  Co.  t.  Harris,  140  P.  1075. 
^s>926  (Or.)  In  the  absence  of  evidence  in  the 
bill  of  exceptions  jia  to  a  witness'  qualificationa 
to  testify  to  the  stiengtfa  of  wire,  except  that 
he  had  long  experience  In  bla  employment  bring- 
ing the  matter  to  his  notice^,  tbe  conrt  would  aa- 
sume  that  he  was  qualified,  and  that  the  jury 
had  no  general  knowledge  of  the  subject— Evan- 
sen  V.  Grande  Sonde  Lumber  Co.,  149  P.  1035. 
«s>927  (Wash.)  On  appeal  from  a  jodnnent  of 
noniuit,  the  court  moat  take  tbe  jdalnUlTs  evi- 
dence as  tme.— Matbis  v.  Granger  Brick  &  Tile 
Co.,  149  P.  3. 

«=>930  (Wash.)  In  aji  action  to  recover  money 
realized  by  defendant  on  check  drawn  In  her 
favor  by  plaintiff's  iDsane  ward,  it  would  be 
presumed,  in  absence  of  a  contrary  showing, 
that  jurors  followed  an  in8traction.^^ftrdn«r 
V.  Spalt,  149  P.  647. 

93»93l  (Golo.App.)  In  a  aobecquent  creditor's 
suit  to  aet  aaide  a  fraudulent  conveyance^  though 
the  court's  findings  in  favor  of  plaintiff  were 
general,  it  could  not  be  assumed  that  it  found 
that  the  deed  was  made  in  trust  for  the  grantor, 
where  there  was  no  evidence  to  support  auch 
finding.— Fulton  Inv.  Co.  v.  Smith,  149  P.  444. 
•99933  (Mont)  Whwe  it  afflrmatlnly  appean 
from  tbe  reooid  tiiat  the  court  lias  loat  jurlsdle- 
tion  to  determine  a  motion  for  new  trial,  the 
premimption  that  the  proceedings  were  regular 
la  overoome.- Bvana  v.  Oregon  Short  Line  B. 
Co.,  149  P.  715. 

4s>938  (Mont)  Where  the  motion  for  a  new 
trial  was  heard  and  denied  by  a  Judge  called 
in,  hia  order  cannot  be  aided  by  those  preaump- 
tions  indulged  in  favor  of  a  like  order  made  by 
the  trial  judge.— Smith  v.  Barnes,  149  P.  968. 
^a934  (Kan.)  Where  no  apecial  findings  were 
made,  it  will  be  presumed  in  support  of  the 
judgment  that  the  court  found  against  appel- 
lant on  the  facta.— HcCord  t.  McCoimaU,  149 
P.  422. 

rV)  DlBcrctlon  of  Xiower  Court. 

^»954  (Okl.)  The  refusal  of  a  temporary  in- 
junction will  not  be  revenied  In  the  abaenee  of 
an  abuse  of  diaeretion.— Webb  v.  Bowman,  1^ 

P.  m 

4s>957  (Idaho)  Tn  the  absence  of  an  abuse  of 
discretion,  the  order  made  on  an  application  to- 
tet  aside  a  defitoll  will  not  be  diBturoed.— N'ues- 
tel  T.  Spokane  Intematioaal  Ky.  Co.,  149  P. 
462. 

^=3970  (Okl.)  Admission  of  statements  aa  part 
of  tbe  res  gesta:  held  not  reviewaUe  in  absence 
of  abase  m  discretion.- St.  Louis  &  S.  F.  R. 
Co.  V.  Kick,  140  P.  1126. 


^=)971  (Mont)  Ruliof  of  trial  court  on  latl> 
tade  of  cross-examination  will  QQt  be  disturbed, 
except  for  manifest  abuse  of  diicretion.— Con- 
way V.  Monidab  Trust.  149  P.  711. 
«=s>977  (WaHh.)  Under  Kern.  &  Bai.  Code,  81 
398,  399,  granting  new  trial  after  decision  by 
the  court,  will  not  be  disturbed  where  no  abuse 
of  discretion  appears. — Clark  v.  Ellington,  140 
P.  360. 

«=»977  (Wash.)  An  ord^  granting  a  new  trial- 
will  not  be  interfered  with,  aave  for  abuae  at 
discretion.— Wik  t.  King,  149  P.  640. 

(Q>  4BMtl9MB  Of  Pa«)*>  Ver«l«ta»  mnA  rta«- 

«s»IOOI  (Okl.)  Findings  as  to  the  existence  of 
a  firm,  as  shown  by  uimisaions  of  the  alleged 

Sartners,  will  not  be  disturbed.— Hoteling  v. 
IcCarty,  149  P.  142. 
4=^1001  fOkL)  A  verdict  reasonably  sustained 
by  the  evidence  will  not  be  diatacbed. — Eichoff 
V.  BasseU,  149  P.  146. 

•S=>IOOI  (Okl.)  A  verdict  and  judgment  rea- 
sonably supported  by  evidence  will  not  be  re> 
versed.— Farmers'  &  Merchants'  Bank  of  Moun- 
tain View  V.  Haile,  149  P.  214. 
«»IOOI  (Okl.)  Where  there  was  evidence  rea- 
sonably trading  to  establish  an  iasne  vlildi  was 
submitted  under  proper  instructions,  the  verdict 
of  the  jury  is  conclusive  on  that  iasue.— -£iD|^iah 
V.  Thomaa,  149  P.  006. 

«=»IOOI  (Okl.)  A  general  finding  by  the  trial 
court  in  favor  of  a  i>arty  will  not  be  disturbed 
on  apjwal,  if  there  is  evince  reasonab^  tend- 
ing to  aupport  It— J.  B.  liUgar  Grain  Co.  v. 
Kolp,  149  RlOOa 

«=»IO02.  A  verdict  based  npoo  substantial, 
though  conflicting,  evidence,  will  not  be  disturb- 
ed on  appeal, 

—{Idaho)  Graham  v.  Cceur  D'Alene  St  St  Joe 
Tninsp.  Co.,  149  P.  500: 
(Mont.)  Smith  v.  Barnes,  Id.  963. 
<8=9l002  (Kan.)  Where  the  evidence  is  conflict- 
ing, the  judgment  will  be  affirmed. — Samuel  v. 
Thomas,  140  P.  805. 

®=9(002  (OU.)  A  verdict  reasonably  based  on 
conflicting  evidence  will  not  be  disturbed. — Chi- 
cago, R.  I.  &  P.  Ky.  Co.  V.  Garden,  149  P.  127. 
^=»I003  (Ariz.)  Tbe  weight  of  evidence  is  ex- 
clusively for  tbe  jury.— Leadville  Mining  Go.  t. 
Hemphill,  140  P.  334. 

4=»IO0S  (Wash.)  An  order  refusing  a  new 
trial  <m  conflicting  evidence  will  not  be  inter- 
fered with,  where  the  appellate  court  cannot 
say  that  it  is  against  the  preponderance  of  the 
evidence.— Wik  v.  King,  149  P.  640. 
«=>1008  (Ol.)  In  reriewing  the  findings,  all 
conflicts  in  tbe  evidence  are  resolved  in  favor 
of  the  successful  party.— In  re  Cowell's  Estate, 
149  P.  809. 

^=»I008  (CaLApp.)  On  appeal  every  subetantial 
conflict  in  testimony  must  be  resolved  In  favor 
of  tbe  findings.- Itobertson  v.  Finkler,  140  P. 
784;  Westpbal  v.  Same,  Id-  785. 
«Bi»l008  (OkL)  Special  findings  of  fact  based 
on  oral  testimony  received  In  a  trial,  without  a 
jury,  are  conclusive  of  any  disputed  queations 
of  fact—Washington  County  Abstract  Co.  v. 
Harris,  149  P.  1075. 

«s»l008  (Okl.)  A  finding  as  to  whether  an  at- 
torney of  record  was  authorised  to  awear  will 
not  be  diaturbed^lean  t.  Payne,  140  P.  1151. 
«=>I008  (OkL)  Findings  that  funds  held  ^  a 
gsmisbee  are  held  by  him  as  e  federal  officer 
will  be  affirmed,  unless  it  dearly  apueara  that 
tbe  trial  court  committed  prejudicial  error  in 
applying  the  law.- Manwrii  t.  Grimes,  149  P. 
1182. 

^=>IOIO  (Colo.)  In  an  action  to  enjoin  the  tak- 
ing of  ore  on  plaintiff's  claim,  a  finding  that 
the  ore  was  in  a  vein  which  apezed  on  defend- 
ant's claim,  supported  by  evidence,  will  not  be 
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disturbed,  where  the  court  pMMXially  ezamitt«d 
the  premiaea.— Esselstya  t.  United  States  Gold 
CorporatioD,  f49  P.  93. 

4=>I0I0  (Okl.)  A  judgment,  reagooably  BuataiD- 
ed  by  evidence,  will  be  farmed  where  the  only 
error  asBigued  is  insufficiency  of  evideoce.— 
Postoak  -v.  Lee,  149  P.  155 ;  Huff  v.  Same,  Id. 
108 ;  Isaac  v.  Same,  Id. ;  Peter  t.  Same,  Id. 
®=3lOIO  (Or.)  Findings  are  conclusive  on  ap- 
•peal  unless  the  court  finds  that  there  is  no  evi- 
deoce  to  support  them.— United  States  Fiddity 
&  Guaranty  Co.  v.  Martin,  149  P.  102S. 
4^1011  (Cal.)  A  finding  on  evidence  substan- 
tially conaicting'  is  con<Jn^T&— Briles  t.  Paal< 
son.  149  P.  169. 

«s»|OII  (Cal.)  Where  there  is  substantial  con- 
flict in  the  evidence,  the  findings  of  die  court 
below  must  be  upheld.— Briles  v.  Paulson,  149 
P.  804. 

^101 1  (Wash.)  A  finding  by  the  court  on 
conOictinz  evidence  will  not  be  disturbed  where 
not  clearly  wrong.— Adams  v.  Hazelrigg,  149  P. 

a24. 

^B>IOII  (Wash.)  There  being  competent  evi- 
dence to  support  it,  and  it  not  being 'a^inst 
preponderance  of  evidence,  the  courts  tindiog 
on  conflicting  evidence  will  not  be  disturbed. — 
NatiMud  Surety  Co.  v.  A.  C.  Fry  Co.,  149  P. 
637. 

«»IOII  (Wash.)  A  finding  on  cmflicting  evi- 
dence will  not  be  disturbed  on  appeaL — Stewart 
V.  FitzsimmoQs,  149  P.  659. 
«s>IOI2  (ColaAivO  An  appellate  court  la  not 
bound  to  sustain  a  finding  which  is  manifestly 
against  the  weight  Of  the  evidence.— Fulton  Inv. 
Ca  T.  Smith.  149  P.  444. 

(H)  HarmleM  Brrov. 

4=»I027  (Okl.)  Irregularities  not  affecting  sub- 
stantial rights  will  not  require  reversal  of  a  de> 
cree  which  fairly  settles  the  equities.— Kelly  v. 
West,  149  P.  002. 

^=31029  (Or.)  Where  plaintiff  in  replevin  can- 
not recover  because  showing  no  right  of  imme- 
diate possession,  he  cannot  complain  of  the 
action  of  the  court  in  orderiufc  a  return  of  the 

groperty  to  one  who  had  no  right  thereto.— Bo- 
art  V.  Parker,  149  P.  85. 
$=^1031  (Mont.)  Where  three  counts  of  the 
complaint,  two  of  which  were  insufficient,  were 
submitted  to  the  Jury,  it  cannot  be  presumed 
that  the  verdict  was  based  on  the  good  count 
BO  aa  to  imder  the  error  harmless.— Martiu  v. 
Northern  Pac  By.  Co.,  149  P.  89. 
0=»IO32  (C<^o.App.)  It  is  not  sufficient  to  show 
abstract  error  in  an  instruction,  but  It  must  af- 
firmatively appear  that  it  was  prejudicial.— 
Gregg  V.  Hayes,  149  P.  1065. 
€=^1040  (Cal.App.)  Error  in  overruling  a  de- 
murrer to  a  complaint  Aeld  harmless,  waere  de- 
fendant was  not  embarrassed  iii  his  defense  on 
the  facts.- Haberly  v.  Haberly.  149  P.  53. 
«S9l046  (Mont.)  Where  the  jury  were  directed 
to  disregard  improper  remarks  of  presiding 
judge  complained  of,  though  no  request  therefor 
was  made,  error  was  not  available. — Conway  v. 
Monidah  Trust,  149  P.  711. 
^31048  (Mont.)  Error  in  stopping  cross-exam- 
ination is  without  prejudice,  where  the  court 
later  relaxed  its  ruling  sufficiently  to  permit  all 
proper  eross-ezami&anon.— Conway  v.  Monidah 
feust,  149  P.  711. 

4s»l048  (OkL)  Permitting  an  answer  to  a  ques- 
tion calling  for  a  conclusion  A<Id  harmless, 
where  the  answer  made  was  a  statement  of  an 
obvious  fact.— Sulzberger  &  Sons  Co.  v.  Hoover* 
149  P.  887. 

^»I050  (Cal.)  In  an  .action  for  damages  for 
the  diversion  of  underground  water  supplying 
springs  on  plaintifEs'  land,  where  the  evidence 
as  to  the  value  of  the  land  was  unsatisfaetury, 
error  in  the  admission  of  evidence  as  to  value 
baaed  upon  the  gross  or  net  revenue  from  the 
land  was  preiudicial.- De  Frcitas  v.  Town  of 
Snison,  1^  P.  663. 
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9=>I050  (Okl.)  Improper  admission  of  secon- 
dary evidence  to  prove  a  rate  established  by  the 
Interstate  Commerce  Commission  held  to  re- 
quire a  reversal  in  an  action  for  overdtaigea* 
where  this  was  the  tmly  evidence  tending  to 

grove  such  rate. — Chicago,  R.  I.  &  P.  By.  Co.  v. 
hamplin  Lumber  Co.,  149  P.  119. 
$=9 1 050  (Or.)  In  an  action  against  a  logging 
company,  operating  a  railroad  whereon  a  serv- 
ant was  killed  while  walking  logs  on  a  moving 
train,  opinion  evidence  of  the  superintendent 
that  it  was  not  necessary  for  the  train  crew 
to  travel  cars  in  motion  held  not  prejudicial.— 
Evansen  t.  Grande  Bonde  Lumber  Co.,  149  P. 
10S6. 

4=»I050  (Or.)  The  admission  of  corroborative 
evidence  which  had  no  substantial  influence  on 
the  determination  was  harmless.— Smith  v.  Na- 
tional Surety  Co.,  149  P.  1040. 
®=;9l050  (Wash.)  In  an  sction  by  the  guardian 
of  an  insane  ward  to  recover  amount  of  the 
ward's  check  in  defendant's  favor,  the  admis- 
sion of  an  identified  letter  and  answer  thereto, 
while  conteinin^  matter  that  was  immaterial, 
held  not  prejudicial  to  defendant. — Gardner  v. 
Spalt,  149  P.  647. 

iS=3l05l  (Okl.)  Admission  of  evidence  of  the 
good  reputation  of  insured  Aeld  not  ground  for 
reversal,  where  it  merely  tended  to  prove  a  fact 
already  presumed,  and  the  evidence  that  de- 
ceased came  to  bis  death  by  a  self-inflicted  gun- 
shot wound  was  circumstantial.- National 
Coundl,  Knights  and  I^adies  of  Security,  v. 
Owen,  149  P.  231. 

^=9 1 052  (Okl.)  Error  In  admission  of  evidence 
as  to  measure  of  damages  for  breach  of  warran- 
ty by  the  seller  is  harmless,  where  the  jury 
found  no  breach. — People's  Ice  ft  Fud  Co.  t. 
Serat,  149  P.  870. 

^1092  (Okl.)  Error  in  admitting  a  bond  in 
evidence  before  its  execution  was  proven  ftcW 
cured  by  the  introduction  of  evidence  that  de- 
fendants admitted  signing  the  bond. — ^Moore  t. 
Leigh-Head  &  Co.,  149  P.  1129. 
^=>I054  (Cal.)  Error  in  admitting  evidence  is 
harmless,  where  the  court  does  not  base  its  find- 
ings thereon.— Prince  v.  Hill,  149  P.  678. 
«=s>f0S6  (Cal.)  In  action  to  recover  share  of 
profits  provided  by  contract  of  emplosrment, 
where  it  became  the  court's  duty  to  decide  the 
issues,  tiie  sustaining  of  objections  to  questions 
to  expert  witness  as  to  correctness  of  the  state- 
ment of  profitB  fceld  not  prejudicial  to  defdid- 
ant.— Horton  t.  BonUlard  Bri(A  Co.,  P. 
813. 

®=3l056  (Okl.)  Error  in  exclusion  of  evidence 
as  to  measure  of  damages  for  breach  of  warran- 
ty by  the  seller  is  harmless,  where  the  iuiy 
found  no  breajch,— People's  lee  &  Fuel  Co.  t. 

Serat,  149  P.  870. 

•®=»I05B  (Cal.App.)  The  sustaining  of  an  cdi- 
jection  to  a  question  was  harmless,  If  erroneona, 
where  other  qimtions  making  the  same  inquln' 
were  allowed.— Phenegar  T.  Paolini,  149  F. 

1008. 

«s»l058  (Idaho)  A  refusal  to  permit  plaintiff 
to  prove  on  rebuttal  a  certain  conversation  held 
not  error,  where  such  convowtion  was  gone 
into  on  the  direct  examination. — Ruble  v.  Bua- 
by,  149  P.  722. 

«S9I060  (Idah<^  Misconduct  of  counsel  docs 
not  require  a  reversal  unless  it  influenced  the 
jury  to  appellant's  detriment— Theriault  v.  Cal- 
ifornia Ins.  Co.  of  San  Francisco,  149  P.  719; 
Same  v.  Springfield  Fire  &  Marine  Ins.  Co.,  Id. 
722. 

€=9 1 062  (Kan.)  Befusal  to  submit  the  question 
of  one  defendant's  liability  for  punitive  dam- 
ages whose  offense  was  less  than  the  other  htld 
not  ground  for  reversal,  where  the  jury  found 
no  punitive  damages  against  the  other  defend- 
ant.—Moore  V.  \yilson,  149  P.  730. 
€=»I064  (Or.)  In  an  action  for  assault,  where 
the  testimony  and  instructions  showed  that  the 
■Jury  «learly  understood  wUch  of  two  ananlta 
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WM  rdied  apon  for  recovery,  Ute  refiual  to  In- 
■truct  that  a  second  assault  coold  not  be  so  re- 
lied upon  was  not  pieiudicial  error.— Houinuin 
T.  PetersoD,  1^  P.  B88. 

«S3»I066  (OoIo.App.)  In  an  action  for  damages 
to  growing  crops,  erroneous  instructions  on  the 
measure  of  damages  are  prejudicial,  where  the , 
ftward  could  not  be  justified  under  the  evidence. 
— Koberts  T.  Lehl.  140  P.  851. 
«s»l066  <OU0  Giving  of  an  instruotioD  on  a 
matexial  imat  not  raised  hy  Uie  pleadings  hOd 
go^md  for  zwenaL— I.evy  t.  tiroas,  149  P. 

4s»l066  (Okl.)  The  giving  of  an  instraction 
stating  a  correct  principle  of  law,  but  inap- 
plicable to  the  issues,  is  not  ground  for  reversal, 
unless  it  misled  the- jury .—OlUckasaw  Compress 

Co.  T.  Bow.  149  P.  1106. 

«al067  (Okl.)*  Refusal  to  submit  the  theory  of 
contributory  negligence  auMorted  by  the  evi- 
dence in  a  passengw's  actum  lor  Injuries  held 
ground  for  reversal.— Atchison,  T.  &  S-  F.  By. 
Co.  T.  Jamison,  149  P.  106. 
«3»IM8  (Kan.)  The  giving  of  an  Instraction 
on  a  feature  of  the  case,  if  erroneous,  heia 
harmless,  where  that  feature  was  eliminated 
by  a  special  finding  and  was  not  a  factor  in 
the  verdict.~Yard  v.  Gibbons,  149  P.  422. 

4s»l06S  (Kan.)  Erroneous  instructions  aa  to 
the  rightfulness  of  defendant's  conduct  held  not 
prejudicial  to  plaintiff,  where  the  jury  found 
that  the  acta  CMnplained  of  were  wrongful  but 
cauaed  him  no  injury.— Moore  v.  Wilson,  1^  P. 
789. 

^9)068  (OkL)  Error  in  giving  or  refnslnic  In- 
structione  as  to  measure  «  duiages  for  breach 
of  warranty  by  the  seller  is  harmlesa,  where 
the  jury  found  no  breach.— People's  Ice  &  Fad 

Co.  V.  Serat.  149  P.  870. 

«=>I07I  (01.App.)  Where  the  court's  findings 
of  fact  support  judgment,  conflicts  between  con- 
clusions of  law  are  immaterial.— Phenegar  v. 
Paolini.  149  P.  1008. 

(I)  Bmv  Waived  la  Appcflata  Court. 

9=>I078  (Idaho)  Assignments  of  error  not  dis- 
cussed in  the  brief  or  oral  argument^  and  in 
support  of  which  no  authorities  are  cited,  will 
not  be  conaldered.— Davenport  v.  Burks^  149  P. 
511. 

{K)  Bvliseqarat  Appeals. 

4»I097  (Arix.)  A  judgment  on  a  former  ap- 
Tftal  becomes  Me  law  of  the  case  on  a  subsegneat 
a^geaL— Bennie  t.  Becker-Frana  Co.,  149  P. 

4=>I099  (Or.)  Judgment  on  defendant's  appeal 
from  judgment  for  plaintiff  corporation,  lield 
not  cobdusive  on  defendant's  second  appeal  on 
the  ground  that  the  action  was  abated  because 
five-year  period  allowed  plaintiff  corporation 
to  bring  suits  after  its  dissolution  had  expired 
at  time  of  aecond  trial. — iiervioe  A  Wright  Lum- 
ber Go.  v.  Sampter  Valley  By.  Co.,  149  P.  631. 

ZnZ.  DETEBBmrATIOir  amd  dxspo- 
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<I1>  AlBrmanoc. 

4=^1 149  (MbnL)  Where  evidence  of  loss  of 
eamiogs  was  imprwerly  received,  a  verdict  for 
plaintiff  cannot  be  upheld  unless  he  will  remit 
the  amount  shown  to  have  been  lostr-Irving  v. 
Town  at  Stevensville,  149  P.  483. 

(O  Ho«IScatloa. 

«=>M5I  (Or.)  A  judgment  for  damages  for  as- 
sault will  not  be  reversed  for  an  erroneous  sub- 
mission of  expoisea  for  medical  treatment,  where 
the  amounts  claimed  were  definite  and  could  eas- 
ily be  eliminated  from  the  recovery.^— Housman 
V.  Prterwm.  149  P.  588. 


<D)  Revopsal. 

«=»(I70  (Ariz.)  Under  Coast,  art  6,  J  22, 
court  held  not  entitled  to  reverse  a  judgment 
for  an  infant  plaintiff  on  account  of  plaintifTB 
late  filing  of  application  for  appointment  of 
guardian  ad  litem,  or  such  guardian's  late  eon-, 
sent  to  act— AriaMui  Eastern  B.  Go.  v.  Carillo, 
149  P.  313. 

«=>fl70  (Ariz.)  Where  a  correct  result  was 
reached  by  the  jury  and  another  trial  with  a 
proper  chni^o  could  not  chauRe  the  reanlt,  tech- 
nical errors  in  the  charge  are  not  reversible. — 
Leadrille  Mining  Co.  v.  MemphiU,  149  P.  384. 

170  (Cal.)  Change  of  a  proceeding  in  man- 
damus under  Code  Civ.  Proc.  H  10S4,  1097,  to 
an  action  for  equitable  relief  or  for  damages  by 
an  amendment  to  the  complaint  held  not  ground 
for  reversal,  In  view  of  Code  Civ.  Ptoc.  }  475, 
and  Conat.  art.  8,  i  4%.— Franscioni  v.  Sole- 
dad  Land  &  Water  Co.,  149  P.  161. 

$=>II70  (Colo-App.)  Under  the  common  count 
for  money  had  and  received,  conceding  that 
proof  of  a  fraudulent  transaction  not  specif- 
ically alleged  is  a  variance,  it  would  not  be 
ground  for  reversal  under  Laws  1911,  p.  17,  f 
20,  forbidding  xevMsal  for  technical  error.- 
Selkregg  v.  Thomas,  149  P.  273. 

4=31170  ^Colo.App.)  A  failure  to  subetantially 
comply  with  the  ordinary  procedure  presciibed 
by  the  Code  and  rules  for  making  up  usues  and 
the  conduct  of  trials  is  a  denial  of  a  sabetantial 
right  entitling  a  party  to  a  reversal. — Creigh- 
ton  V.  Campbell,  149  P.  448. 

4=^1170  (Idaho)  Under  Rev.  Codes,  S  4231,  de- 
fects in  the  pleadings  or  proceedings  do  not  re- 
quire a  reversal,  where  they  do  not  affect  sub- 
stantial rights.— Schnlta  v.  Kose  Lake  Lumber 
Co.,  149  P.  726. 

^1170  ^Nev.)  Under  Rev.  St.  K  6066,  6222, 
failure  of  jury,  in  action  for  damages  to  automo- 
bile in  coHision  with  street  car,  to  find  whether 
plaintiff  could  have  tamed  to  left  instead  of  to 
right,  as  be  did,  held  not  to  necessitate  rever- 
sal at  judgment  for  hhn.r-Weck  v.  Bxoia  Trac- 
tion Co..  149  P.  66. 

«=»I170  (Okl.)  Under  Rev.  Laws  1910,  I  6006. 
held  that  the  improper  overruling  of  a  demur- 
rer for  misjoinder  of  causes  of  action  does  not 
require  a  reversal,  where  demurrant  is  not 
harmed  tiierehy.- Kee  v.  SatterSeld,  149  P.  243. 

^:»M7I  (Kao.)  A  reversal  will  not  be  ordered 
for  failure  to  award  nominal  damages.— I'isk  v. 
Neptune,  149  P.  692. 

4s>ll7l  (Mont)  Damages  awarded  for  person- 
al injury  on  erroneous  assumption  of  total  loss 
of  earning  power  held  not  to  evince  passion  and 
prejudice  but  to  show  a  miscalculation  which 
could  be  eorrected.-^3onway  t.  Monidah  Trust, 
149  P.  m. 

^=9 1 175  (Okl.)  In  an  equity  case  in  which  the 

Sirtiea  are  not  entitled  to  a  Jury,  the  Supreme 
ourt  may  examine  the  evidence  and  render 
such  Judgment  as  it  shows  should  have  been 
rendered  by  the  trial  court— Wlmberly  v.  Win- 
stock.  149  P.  238. 

«=9ll75  (Or.)  The  Supreme  Court  on  appeal 
from  a  judgment  for  defendant  in  an  action 
for  rent  must,  under  Const,  art.  7,  8  3,  aa 
amended  in  1910  (see  Laws  1911.  p.  7),  find  the 
reasonable  rental  value  from  the  evidence  in 
the  record.— Martin  t.  Fletcher,       P.  896. 

•S=9ll76  (CaLApp.)  Where  the  error  is  in  the 
conclusions  of  law,  drawn  from  findings  sulH; 
cient  to  support  a  Judgment  under  the  com- 
plaint the  court  on  appeal  will  direct  the  prop- 
er judgment— Yost  v.  Roux,  149  P.  781. 

«s»ri76  (Colo.)  On  defendant's  appeal  from 
a  conditional  decree  quieting  title  in  plaintiff, 
where  it  appears  that  defendant  has  not  per- 
formed the  condition,  tlw  caose  will  be  remand- 
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ed,  wltti  directions  to  enter  a  decree  for  de- 
fendant—Thom&a  T.  Bell,  149  P.  247. 
«=s>li77  (Kan.)  On  tbe  setting  aside  of  that 
part  a  verdict  allowing  attorney's  fees,  held, 
that  plaintiff  was  not  entitled  to  a,  new  trial  to 
secure  punitive  damages,  where  he  had  Invited 
tba  error  by  asking  both  punitive  damages  and 
his  attorney's  fees.— Moore  t.  Wilson,  149  P. 
739. 

(F)  lt»iid»t*  and  Proceedlnv*  -  1b  Lowev 

Court. 

195  (Mont)  Decision  of  Supreme  Court  on 
appeal  is  the  law  of  the  case  on  a  subsequent 
trial.— Oonway  v.  Monidah  Trust,  149  P.  711. 

$=>i207  (Wash.)  Where  appellate  court,  in  suit 
to  establish  partnership,  directed  decree  estab- 
lishing plaintiff's  half  interest  in  estate,  signing 
of  judgment  by  trial  court,  adjudicating  fact  of 
partnership  and  describing  the  property,  but 
not  requiring  the  deceased  partner's  adminis- 
trator to  convey  half  of  the  partnership  estate, 
was  all  plaintiff  was  entitled  to.— State  t.  Su- 
perior Court  for  Spokane  County,  149  P.  666. 

XVin.  IJABIIJTIES  ON  BONDS  AND 
XTNBERTAKINGS. 

^1236  (Wash.)  Under  Rem.  ft  Bal.  Code,  S 
17S9,  a  respondent  on  an  appeal  from  a  decree 
of  divorce  held  entitled  to  judgment  against  the 
sureties  on  the  bond  for  attorney's  fee  and 
amount  of  alimony  awarded.— Willson  v.  Will- 
son,  149  P.  328. 

Upon  affirmance  of  a  decree  of  divorce,  it  Is 
not  essential  to  include  a  judgment  against  the 
sureties  on  the  appeal  bond  in  the  opinion ;  it 
being  suffident  to  Include  it  in  the  remittitur, 
since  tbe  warrant  for  such  judgment  is  found  In 
the  statute.- Id. 

Where  application  is  made  with  due  diligence, 
the  remittitur  from  the  Supreme  Court  on  af- 
firmance of  a  money  Judgment  may  be  recalled 
and  corrected  so  as  to  include  a  judgment 
against  tiie  sureties  on  tbe  appeal  bond.— Id. 

APPEARANCE. 

See  Appeal  and  Error,  $=922;  Attachment, 
<e=>210;    Judgment,  «=»103, 

(Idaho)  The  written  notice  of  appearance 
contemplated  by  Rev.  Codes,  §  4892,  is  a  writ- 
ten statement  informing  plaintiff  that  defend- 
ant has  appeared  and  submitted  himself  to  the 
court's  JonBdictton.-^I>omer  v.  Stone,  149  P. 
BOB. 

<s>8  (Idaho)  A  motion  that  a  nonresident  be 
required  to  give  security  for  costs  is  not  an  ap- 
pearance as  contemplated  by  Rev.  Codes,  f  4892. 
^Domer  v.  Stone,  149  P.  605. 

$=38  (Wash.)  Where  no  rule  had  been  entered 
against  defendant,  he  was  not  in  default,  and 
a  demurrer  was  an  appearance,  and  it  was  er- 
ror to  strike  It  out— State  t.  Superior  Court 
of  Pacific  County,  149  P.  19. 

APPLIANCES. 

See  Master  and  Servant.  ^109-124. 


APPLICATION. 


See  ^yment 

APPOINTMENT. 

See  Eminent  Domain,  4=>226;  Executors  and 
Administrators,  4=9l7;  Infants,  ^80,  S2; 
Officers,  <8=>U.  ' 

APPRAISEMENT. 

See  Animals.  <8=»32» 


ARBITRATION  AND.  AWARD. 
I.  BirBMissioir. 

(Wash.)  A  demand  or  offer  to  arbitrate  a 
dispute  is  a  condition  precedent  to  the  mainte- 
nance of  suit  on  a  contract  providing  for  a 
submission  to  arbitzationv-^jaliioun,  Denny 
Bwing  V.  Pederaoo,  1^  P.  2Bh 

ARGUMENT  OF  COUNSEL 

See  Apiieal  and  fl^ror.  «=3281,  1060 ;  Criminal 
Law,  «»7(X),  72h  1037.  1048.  1171;  Trial, 
«8=>12L 

ARREST. 

See  False  Imprisonment,  «s»15. 

X.  IN  OIVII.  ACTIONS. 

^b33  (CalApp.)  "warrant"  is  a  process  t»* 
sued  in  tbe  name  of  the  state,  directed  to  any 
sheriff,  constable,  marshal,  or  policeman,  com- 
manding him  to  arrest  and  take  into  custody 
the  named  defendant.— Pankewlcs  t.  Jess,  1^ 
F.  997. 

ARSON. 

See  Indictment  and  Information.  $=s>159. 

«3>22  (Or.)  Under  L.  O.  L.  S  1932,  an  indict- 
ment charging  arson  of  a  barn  must  allege  the 
.owner  as  part  of  the  description  of  the  ofienaei 
—State  V.  Moyer.       P.  84. 

ASSAULT  AND  BATTERY.  ' 

8ee  Appeal  and  Error,  «»1064,  1161:  False 
Imprisonment,  ^=»15 ;  Homldde,  4s»90,  100» 
116.  310. 

X.  OXVXIi  T.TaiiTT.iTy. 

(B)  Actions. 

®=334  (Or.)  Provocation  given  defendant 
plaintiff  leading  to  an  assault  can  mitigate  only 
punitive  damt^es,  not  those  compensatory  in 
their  nature. — Housman  v.  Peterson,  149  P.  638. 
€=^43  (Or.)  In  action  for  assault,  refusal  to  in- 
struct that  plaintiff  could  not  recover  for  med- 
ical attendance,  as  there  was  no  evidence  of  the 
value  thereof,  held  error.— Housman  t.  PetM>- 
son,  140  P.  538. 

H.  OBIMINAX.  XtESPONflXBH^XTT. 
(A)  Oflenaca. 

«=a56  (Okl.Or.App.)  Ordinarily  one  who  aa- 
saulte  another  witfa  a  knife  or  other  sharp  in- 
strument should  he  prosecuted  under  Rev.  Laws 
1910,  S  2344,  defining  assault  with  a  danger- 
ous weapon,  not  under  2336,  defining  assault 
with  intuit  to  kill.— Blevins  v.  State,  149  P.  926. 

ASSESSMENT. 

See  Eminent  Domain,  <8=>167 ;  Insurance,  «S=> 
719,  730;  Munidpal  Corporations,  «=>400- 
523,538;  Taxation,  «=3316-493. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=>671,  719,  760,  773. 

ASSIGNMENTS. 

See  Bills  and  Notes,  «3>316;  Dower.  «s>l(y7; 
Landlord  and  'Tenant,  ^»79;  Mines  and 
Minerals,  ^s>74;  Mortgages,  4=3228;  Ven- 
dor and  Purdiaser,  ^e^4. 

rV.  ACTIONS. 

®=9(37  (Or.)  In  an  action  against  a  surety  oq 
a  logging  contract,  evidence  held  to  support  a 
finding  that  tbe  contract,  which  had  beeai  as- 
signed, was  reassigned  to  plaintiff  before  action 
wat*  brought.— WuliasBs  t.  Podfie  Snnty  Go^ 
140  P.  624. 


Digitized  by  Google 


1213 


INDEX-DIGEST 


Bailmeitt 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bajtkrnptcy ;  CbrporatUnu,  ^»7& 

ASSUMED  NAMES. 

See  Names. 

ASSUMPSIT,  ACTION  OF. 

Se«  Actkm.  «S927;  Work  ud  Ltbor. 

ASSUMPTION. 

Of  risk.  Me  Master  and  Servant,  «r»203-21T. 

AHACHMENT. 

See  ETideDCe.  <S=>8& ;  Indemnity,  «»1.4 ;  Jtu- 
tices  ot  the  Peace,  «a>197 ;  SherUte  and  Con- 
■tablM^  ^IBl. 

I.  KATXHRE  AND  GBOUKOS. 

(A)  nBtttn  of  Rewedri  C»«*e«  of  AmUom, 
AMd  PmrUce. 

«=»l  (Mont)  Attachment  i«  classified  by'  tbo 
Code  as  a  provisional  remedy,  and  is  a  sam- 
mary  proceeaing  ancillary  to  the  action  in  which 
it  is  ifisued.— Daluth  Brewing  ft  Malting  Co.  v. 
Allen,  149  P.  494. 

Under  Rev.  Codes,  i|  6656-6692,  writ  of  at- 
tacbmmt  A«M  of  statutory  ori^  and  depend- 
ent (or  its  validity  upon  oompliance  with  stat- 
utory requiremrats. — Id. 

4=^11  (Mont.)  Where  property  is  sold  under  a 
contract  reserving  title  in  the  vendor  until  pay- 
ment  of  the  purchase  price,  the  seller  does  not 
have  a  mortgage  or  Uen,  wiUiin  Rev.  CodeSi  I 
6606,  and  attachment  lies.— Htate  v.  Justlee  ol 
Peaoe  Oourt  ol  Billings  Tp.,  Yellowatone  Goun- 
ty.  148  P.  709. 

IV.  WBIT  OR  WABBANT. 

«»I43  (Mont.)  Under  Rev.  Codes  I  6656, 
writ  of  attachment  iseaed  prior  to  tne  issuance 
of  a  valid  summons,  held  void.— Duluth  Brew- 
ing ft  Malting  Go.  V.  Alleo,  149  P.  494. 

TX.  PBOGEEDUIG*  TO  BITPFOBT  OB 
ENFOBOB. 

<ssb206  (Mont)  Under  Ber.  Codes,  {  6515,  sum- 
mons entitled  in  district  court  of  county  other 
than  that  in  which  action  was  pending,  kel4 
invalid,  and  not  to  support  attachment— Du- 
luth  Brewing  ft  Malting  Co.  v.  Allen,  149  P. 
494. 

Under  Rev.  Codes,  ji  6516*  where  original  sum- 
mona  was  Toid,  so-called  alias  summons  held 
not  to  give  legal  effect  to  writ  of  attachment  is- 
sued and  served  belwe  inch  mmmons  was  !•- 
sned.— Id. 

€=>2I0  (Mont)  Under  Rev.  Codes,  S  6681,  gen- 
eral appearance  by  defendant  held  not  to  pre- 
vent motion  to  discharge  attachment  for  inva- 
lidity of  summons.— Duluth  Brewing  ft  Malt- 
ing Co.  T.  Allen.  149  P.  494. 

Z.  UABnJTIEa  ON  BOMBS  OB  UB- 
DBBTAKOfOM. 

«B»S45  (Wash.)  Where  proMrtv  la  unlawfully 

attached  and  held  under  writ  of  F.  and  writ  of 
T.,  it  is  immaterial,  regarding  liability  on  F.'s 
Indemnity  bond,  that  claim  of  T.,  whose  at- 
tachment was  prior,  exceeded  the  property's 
value.— National  Surety  Co.  r.  A,  G.  Fry  Co., 
149  P.  637. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  ^688,  1(X>8 ;  Bills  and 
Note^  ^ICO;  Contempt  «=»00.  T7;  Cor- 
porations, «»194;  Criminal  Law,  ^9028, 
700.  i<m,  1M3,  1171.  use ;  Indians,  ^24 ; 


Infants,  «s»SO:  Judgairat,  ^9143:  Mort- 
gages. «s»12S.  681;  Becdvers.  «s>9S:  Wit- 
nesses, ^s>20l. 

I.  THE  OFFICE  OF  ATTORNEY. 
(A)  AdmUslon  to  PrMtloo. 

^3  (Idaho)  Under  Rev.  Codes,  t  3994,  as 
amended  by  Laws  1911.  p.  338.  held,  that  the 
admission  of  attorneys  of  sister  states  and 
territories  to  practice  in  Idaho  rests  wholly 
with  the  Supreme  Court,  and  that  the  admis- 
sion by  district  courts  is  anauOiorteed.— Ander* 
SOD  V.  Coolin,  149  P.  286. 
^3(0  (Idaho)  Nonresident  attorneys  who  arff 
admitted  to  practice  under  Rev.  Codes,  1  3994, 
as  amended  by  Laws  1911,  p.  338,  and  desire 
to  appear  in  Idaho  courts  must,  under  section 
4198,  associate  themselves  In  good  Uith  with 
a  resident  attomnr,  who  duul  be  primarily 
ansmrable  for  all  proceedings.— Anderson  v. 
Coolin,  149  P.  286. 

4s»ll  (Idtiho)  On  motion  the  Supreme  Court 
may  strike  from  original  Qles  and  briefs  the 
name  of  a  nonresident  attorney  not  regularly 
admitted  to  practice  in  Idaho.— Anderson  v. 
Coolin,  149  P.  286. 

(B)  Prlvtl«K«s.  DUvbUltlM,  mnA  .  Liabili- 
ties. 

«s>30  (Wash.)  A  contract  for  the  dissolution 
of  a  law  partnership  heid  to  require  the  con- 
tinuing, partner  to  account  for  contingent  fees 
collected  in  a  certain  case  pending  at  the  time 
of  diae^ution.— Gray  v.  Stern,  149  P.  26. 

Under  a  contract  for  the  dissolution  of  a 
legal  partnership,  which  required  the  retiring 

fartner  to  conduct  a  certain  case  and  entitlea 
Lm  to  part  of  the  fee,  be  can  recover  the  fee» 
though  no  further  work  was  necesaaiy.— Id. 

A  continuing  law  partner  cannot  avoid  ac- 
counting, under  the  dissolution  contract  for 
fees  Id  a  case  which  t^e  retiring  partner  was 
to  conduct  on  the  theory  that  the  brief  written 
by  the  retiring  partner  became  the  continuii^ 
partner's  property. — Id. 

The  continuing  partner,  who  after  the  disao* 
lution  of  the  firm  purchased  a  claim  pending  on 
contingent  fee,  need  account  to  the  retiring 
partner  only  for  the  agreed  cominnsatltm  on 
sneh  claim.— Id. 

(C)  SaapeBsloa  mad  Dlsbarmcttti 

«=»44  (Colo.)  An  attorney  who  converts  to  his 
own  Dse  mooey  Intmsted  to  him  by  clients  for 
specific  purpoBBs  will  he  diabazted.— Foopto  T. 

Kohn,  149  P.  249. 

AUTHENTICATION. 

See  Appeal  and  Kmr,  «=»612,  613. 

AUTOMOBILES. 

See  Appeal  and  Error,  4s=>1170;  Exemptions, 
«»86:  Highways,  «s»186;  Mnnldpal  Cor^ 
pontionB.  ^706.  709. 

BAIL 

n.  IX  OaiMINAZ.  PROSECUTXOHS. 

«B>47  (OkL)  A  justice  of  the  peace  cannot 
bold  a  preliminary  hearing  In  a  misdemeanor 
case  or  exact  ball  for  appearance  in  any  court 
other  than  the  district  court  and  there  for 
felonies  only.— Melton  v.  State,  149  P.  164. 

A  hail  bond  taken  by  a  justice  of  the  peace 
for  defendant's  appearance  in  the  district  court 
to  answer  a  charge  of  violating  Comp.  Laws 
1909,  S  4211,  relating  to  gifts  of  ltq_uur  to 
minora,  and  a  forfeiture  thereof,  are  void.— Id. 

BAILMENT. 

See  Banks  and  Banking.  «=»119-154. 
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BALLOTS. 

See  Elections,  «=3l80,  104. 

BANKRUPTCY. 

See  Conthmuiee,  «C926 ;  Prindpal  tnd  Suretr, 

m.  AaSIGirHENT.  ADMDraST&ATXOK, 
AXD  DISTaiBUTIOM  OF  BAHK- 
RITPT'S  ESTATE. 

(B>  AMlvnaacnt,  .  and    Title,  ■  RIvbta,  and 
Remedle*  o<  Traatee  In  GeBenU. 

«s»l40  (Wash.)  The  seller  under  a  eoatract  of 

coiKiitiuoal  sale,  vplid  as  between  himself  and 
the  buyer,  who  retook  the  property  prior  to  a 
creditor's  Ueo  thereon  and  to  tiie  seller's  baok- 
rnptcy,  rained  whatever  interest  he  bad  in 
the  property.— Jmnin^  v.  Svarti,  1AB  P.  947. 

A  trustee  in  bankruptcy  obtained  no  otore  in- 
terest  in  property  boingbt  by  the  bankrupt  under 
a  contract  of  couditioDol  sale  than  the  buyer 
had  at  the  time  of  the  adjudication.'~Id. 

RIGHTS,  RXaCEDIES.  AND  DX8- 
CHASOE  OF  BANKRUPT. 

4=»400  (Okl.)  A  judgment  of  the  bankruptcy 
court,  setting  apart  mortgaged  property  as  a 
homestead,  Aeld  conclusive  ou  the  parties  to  an 
Bution  to  foreclose  the  mortgage,  where  the 
debt  secured  was  duly  scheduled,  and  plaintiff 
appeared  and  objected  to  its  being  set  apartr— 
McCurry  v.  Sledge,  149  P.  1124. 

BANKS  AND  BANKING. 

See  Embezzlement,  ®=>8,  10;  Escrows,  ^=3>1; 
Maudomus,  €=9lS7;    Taxation,  ^»12. 

U.  BANKING  OORPOBATIONS  AND 
ASSOCIATIONS. 
<il}  IitKolTCBer   mmH  IMaaolatioa, 

^=365  (Okl.)  The  rule  that  a  corporation  or- 
ganized under  a  former  statute  reincorporating 
under  a  statute  superseding  it,  does  not  thereby 
become  a  new  corporntion,  held  inapplicable  to 
a  new  bank  organized  pursuant  to  an  arrange- 
ment with  the  bank  commissioner  who  had  tak- 
en charge  of  the  assets  of  an  insolvent  bank  un- 
der Bev.  Laws  1910,  |303.— Capitol  SUte  Bank 
of  Oklahoma  City  v.  Western  Casualty  &  Guar- 
anty Ins.  Co.,  149  P.  149. 

III.  FUNCTIONS  ANI>  DEAUKGS. 
(B)  Rcpreaentatloii   mt  BmhIc  hr  Ofllcen 


>I02  (Okl.)  Under  Comp.  Laws  1909,  I  283, 
the  business  of  a  bank  is  controlled  by  the  di- 
rectors, and  where  a.uthority  is  not  delegated 
to  the  president  to  supervise  the  affairs  of  the 
bank  he  has  only  the  authority  inhNent  in  the 
olBce.— Wilkin-Hale  Bank  t.  Hersteln,  149  P. 
1109. 

«s>tl2  (Okl.)  Where  the  president  of  a  bank, 

fiurporting  to  act  as  such,  engages  in  a  fraudu- 
cnt  transaction  without  the  scope  of  bis  pow- 
ers, and  of  which  the  directors  liave  no  knowl- 
edge, and  by  whom  t^e  act  is  not  ratified,  the 
bnnk  is  not  liable  for  resulting  damages. — 
Wilkin-Hale  Bank  t.  Hersteln,  iS  P.  1109. 

<0  Devoslta. 

«=»II9  (Okl.Cr.App.)  Cash  or  its  equivalent, 
when  deposited  in  ordinary  course  of  business, 
becomes  immediately  the  bank's  property,  and 
the  deiKtsitor  has  no  right  to  a  return  of  any 
specified  money.— Ballew  t.  State,  149  P.  1070. 
^130  (Mont.^  Under  Rev.  Codes,  M  {(014, 
S138,  0142,  51S7,  person  having  deposit  with 
bank  aa  special  administratrix  held  not  liable 
to  reimburse  bank  for  amount  of  judgment  re- 
covered by  another  person  claiming  to  be  special 
administrator.— Murphy  v.  Nett.  149  P.  713. 

Under  Rev.  Codes,  H  6187.  a  bank  ac- 
oeptlns  a  d^Kwit  bocam  the  ovditor  of  the  de- 


positor, tbon^  the  depositor  wu  an  admin Ib- 
tratiiz. — Id. 

<8=>I54  (Okl.)  Where,  In  an  action  for  a  con- 
version of  a  deposit,  the  bank  answered  by  gen- 
eral demurrer  and  counterclaim,  setting  out  an 
acceptance  given  by  a  contractor  and  accepted 
by  the  d^odtor  and  payable  as  panaenta  cojua 
due  under  the  contract,  held,  that  the  contractor 
was  not  a  necesssry  party.— Harr^  State  Bank 
T.  School  Dlst  No.  70,  Oklahoma  CounCr,  148 
P.  1190.  ■ 

Exclusion  of  evidence  admissible  on  issue 
raised  by  cross-petition  and  reply,  in  an  actirai 
for  the  balance  of  a  deposit  wrongfnUy  conTert- 
ed,  helA  error.— Id. . 

VI.  IiOAN,  TRUST,  AND  INVESTMENT 
COMFAKIES. 

«=>3I0  (Cal.)  Under  St.  1891,  p.  490,  «  1- 
11,  19,  and  section  7,  aa  amended  by  St.  1S£ 
p.  424,  and  St.  1909,  p.  87,  trust  company  doing 
no  business  except  to  administer  a  trust  for  a 
stockholder,  held  not  entitled  to  return  of  bonds 
deposited  to  secure  creditors.— Spalding  Co.  v. 
Boberts,  149  P.  41. 

Trust  company  not  ttititled  to  return  of 
bonds  deponted  to  aeciire  its  creditora,  even 
though  Bank  Act  Is  nnconstttutional.— Id. 

BATTERY. 

See  Aasault  and  Battery. 

BEST  AND  SECONDARY  EVIDENCE, 

See  Evidence,  «=3l68. 

BILLS  AND  NOTES. 

See  Appeal  and  Error,  «S9786;  Corporations, 
«=>30,  80,  123,  414;  Beerows,  «s»l:  Evi- 
dence, <S=9443,  444.  469;  Exchange  <^  Prop- 
erty, <^S;  Uamishment,  4»38,  129;  Judg- 
ment, ^=:»707;  Limitation  of  Actions,  ^» 
163 ;  Mortgages,  <8s»74 ;  Principal  and  Surety. 

I.  BEQUISTTES  AMU  TAUDITT. 
(C)  BzMBtloa  and  DcUverr. 

<8=>64  (Okl.)  A  promissory  note  may  be  de- 
livered conditionally  even  to  the  payee  hiroaelf. 
—Adams  T.  Thurmond.  149  P.  1141. 

(D>  AoeeptAKae. 

«s»82  (Wash.)  Plaintiff  held  not  entitled  to 
recovw  on  an  order  given  him  by  contractors 
against  defendant  and  accepted  by  defendant; 
it  appearing  that  there  waa  nothing  due  the 
contractor  wboi  the  advancea  were  deducted. — 
Taylor  v.  Parish,  149  P.  635. 

in.  MODIFICATION.  RENEW AXi,  AND 
RESCISSION. 

^=s>l37  (CoIo.App.>  A  collateral  agreement  for 
extension  attached  to  a  note  hold  not  to  extend 
the  note  automatically.— George  t.  WilUanu, 

149  P.  837. 

<&=^I39  (Okl.)  Part  payment  of  principal  after 
maturity,  held  not  sufficient  consideration  for 
agreement  to  extend  thne  of  payment  of  a  notm. 
—Cain  T.  Munger,  140  P.  1088. 

nr.  NEGOTIABUJTT  AND  TRANSFER. 
(A>  InstrtuneiitB  Negotiable. 

«=9l46  (Okl.)  Under  Bev.  Laws  1010,  |  4019. 
the  Negotiable  Instrumenta  Act  doee  not  make 
negotiahle  any  instrument  which  waa  not  nego- 
tiable prior  to  its  enactment.— Adams  t.  Thoi^ 
mond,  149  P.  1141. 

€=s>l60  (Okl.)  Prior  to  the  enactm^t  of  the 
Negotiable  Instruments  Act  a  provision  In  the 
note  for  an  attorney's  fee  makes  tbe  note  non- 
negotiable.— Adams  T.  Thurmond.  140  P.  1141. 
®=»I70  (Ariz.)  A  note  payable  to  the  maker's 
own  order  in  a  specified  sum,  with  interest  and 
reasonable  attorney's  fcsi  and  Indorsed  by  bim 
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Broken 


In  Umk,  Is  a  negotiable  instrament— Pwvle'i 
Nat  Bank  v.  Taylor.  140  P.  763. 

(B)  T»iiBfer  br  iBdoracmeBt. 

^=>I79  (Arix.)  A  note  payable  to  the  maker 
and  indorsed  by  blm  in  buink  is  payable  to  bear- 
er,  vithin  N^tlable  luatnunent  Iaw  (CIt. 
Code  1918,  par.  41M.  snbd.  S}^Feoidtfi  Nat. 
Bank  t.  Taylor,  149  P.  763. 

BIGHTS  AKD  UABILITTEB  OX  XN- 
DOBSEBIEIIT  OB  TBABaFBB. 

(B)  Indorsement  for  TrsKefor. 

<8=>279  (Colo.)  Tbe  "signature,"  which,  nnder 
Rev.  St  1908,  M  4494,  4520,  constitutes  in- 
dorsement of  a  Qote,  13  not  the  mere  written 
name,  but  includes  8enuinene8s.-~-MarkB  v.  Mun- 
Bon,  148  P.  440. 

(C)  Aaalsnment  or  Sale. 

4=3315  (Okl.)  A  nouoeeotiable  note  In  the 
hands  of  an  innocent  purchaser  before  maturity 
and  for  a  valuable  consideration  is  subject  to 
all  defenses  available  against  the  payee.— Adams 
T.  Thurmond.  149  P.  U41. 

TXU.  AOTZOmi. 

4=^70  (CaL)  A  complaint  oo  a  note  held  to 
safficientty  aver  soDpayment.— Lincoln  County 
Bank  v.  Fetterman,  149  P.  811. 
®=3484  (Ariz.)  The  defense  of  nayment  of  a 
note  must  be  specifically  pleaded  to  be  relied 
npon. — Rountree  v.  Clanton,  l49  P.  58. 
®=»485  (Okl.)  An  allesation  that  plaintiff  la 
the  holder  of  the  note  sued  on  may  be  put  in  is- 
sue by  unverified  answer,  where  the  note  dues 
not  show  plaintiff's  ownersbip.— Sliipman  t. 
Porter.  149  P.  901,  902. 

«s»489  (Arix.)  Under  Civ.  Code  1013,  pars.  419j 
483,  held,  that  in  an  action  on  a  note  evidence 
of  payments  could  not  be  introdoced  under  tlie 
answer. — Kountree  t.  Clanton,  1^  P.  58. 
«»49  i  (Wash.)  Where  an  order  or  assignment 
as  limited  by  defendant's  acceptance,  was  ambig- 
nous,  plaintiff  has  the  burden  of  proTina  a  tisnt 
to  recover.— Taylor  t.  Paridi,  149  P.  635. 
^s>496  (Colo.)  Where  execution  and  indorse- 
ment of  a  note,  on  ownership  of  which  by 
transfer  depends  plaintiff's  cause  of  action,  are 
put  in  issue  by  tbe  answer,  the  note  in  not 
admissible  without  proof  of  the  rignatorea. — 
Marks  v.  Munson,  149  P.  440. 
«33525  (Ariz.)  Evidence  held  not  to  show  that 
the  holder  of  a  note  or  some  person  under 
whom  he  claimed  acquired  title  in  due  course, 
within  Negotiable  Instrument  Law  (Civ.  Code 
1913,  par.  4204).— People's  Nat  Bank  t.  Tay- 
Ior7l49  P.  783. 

BUSTING. 

See  Bxplodves,  «s3l2. 

BONA  FIDE  PURCHASERS. 

See  Yendor  and  Purchaser,  «=3>281,  23SL 

BONDS. 

See  Appeal  and  Error,  «=s>169,  888,  460,  1062. 
123if:    Attachment.  ^345;    Bail;  Banks 
and  Banking,  9=93iO;  Bridges,  9=920;  Conn- 
ties,  «=908;  Courts,  «3>18oj  Dam^ss, 
68;  SUninmt  Domain,  ^»257 ;  Evidence, 
83 ;    Indemnity,   €=ol4 :    Indians,   ^»18 ; 
Judges,  ^=>10 ;  Mechanics*  Liens,  4=^315 : 
Municipal  Corporations,  «s>347,  910,  917, 
918;   Principal  and  Surety;  Replevin, 
71;  Schools  and  School  Districts,  «ss»8l,  86: 
Sheriffs  and  Constables,  ^^ISl ;  Waters  and 
Water  Courses,  ^230. 

n.  0OKSTB1TCTIOH  AND  OPERATION. 

$=^50  (CaL)  A  bond,  though  not  in  the  words 
of  tbe  statute  requiring  it  to  be  given,  is  a  stat- 


utory bond  If  In  snbstanee  and  legal  effect  It  li 
the  aama  as  ttie  form  prescribed  by  statute;— 
Miles  T.  Baley,  149  P.  45. 

BONUS. 

See  Blaster  aatd  Servant,  «s>70^  8a 

BOUNDARIES. 

See  Navigable  Waters. 

BRIDGES. 

See  Unnldpal  Corporations.  9=3»75S. 

t.  ESTABI.I8HMEirT.  CONSTBUOTIOH, 
AND  MiUNTENANGE. 

4»7  (CaL)  A  city  la  under  no  common-law 
duty  to  build  bridges.— Coffey  v.  City  of  Berkv 
ley.  149  P.  550. 

«=»20  (Wash.)  Rubber  goods  furnished  a  con- 
tractor erecting  a  bridge  held  "equipment"  for 
which  a  surety  on  his  bond  conditioned  as  re- 
quired by  Kern.  &  Bal.  Code,  i  11&9,  was  not 
Oable.— United  Stetes  Rubber  Co.  of  California 
T.  Waablngton  Kngiaeerlng  Oo.,       F.  lUtt. 

BRIEFS. 

See  Aroeal  and  Error,  «3>714,  757-773. 

BROKERS. 

See  Evldenoa,  ^»471;  Sectors, 

O.  EatPI.OTHENT  AND  AVTHOBITT. 

4=>8  (CaLApp.)  Evidence  in  a  broker's  action 
for  commission  for  services  performed  under 
contract  held  to  show  that  the  contract  was 
made  with  the  actual  general  manager  of  the 
defendant  corporation's  businesStr— Hoffman  v. 
Guy  M.  Rush  Co.,  149  P.  177. 
€=>8  (CaLApp.)  In  action  by  porchasera  of 
realty  against  a  broker  and  the  owner  to  recov- 
er a  deposit,  evidence  held  to  support  finding 
that  broker  was  not  agent  of  ownerw— Depavo 
V.  Rizzo.  149  P.  793,  795. 

«=>I0  (Mont)  Under  Rer.  Codes.  {  S460.  a 
broker's  contract  for  the  sale  of  reiu  estate  held 
revocable  by  the  principal,  whether  consented 
to  or  not,  where  tbe  agent  had  no  interest  there- 
in and  had  procured  no  purchaser  thereunder. — 
Newman  v.  Dunleavy,  149  P.  970. 

IT.  COMPENSATION  AND  X.IEN. 

4=>48  (Okl.)  Questions  arising  out  of*  a  real 
estate  broker's  claim  for  commissions  ordinarily 
depend  on  the  contract  under  wbkh  ha  acts^ 
Hopkins  v.  SetUes,  149  P.  890. 
4s»53  (Ariz.)  A  broker  employed  to  procure  a 
purchaser  on  terms  to  be  fixed  by  the  principal 
has  performed  his  duty  where  prospective  pur- 
chaser and  principal  make  a  contract:— Leadville 
Mining  Co.  v.  Hemphill,  149  P.  384. 

A  broker  employed  to  pn>cure  a  customer  with 
whom  the  principal  could  enter  into  an  option 
contract  need  only  be  tbe  procuring  cause  of 
negotiations. — Id. 

«=»S3  (Okl.)  A  broker  held  entitled  to  a  com* 
mission  If  he  procured  a  purchaser  ready,  will- 
ing, and  able  to  buy  on  the  owner's  terms, 
though  such  purchaser,  previous  to  the  listing, 
unsnccessfully  attempted  through  negotiations 
since  abandoned,  to  purchase  from  the  owner.— 
Eichoff  V.  Russell.  149  P.  14& 
€=>54  (OkL)  Where  tbe  owner  sells  to  a  pur- 
chaser procured  by  the  hrcrfier,  the  broker  need 
not  prove  tbe  ability,  readiness,  and  willingness 
of  tue  purchaser,  or  that  the  terms  were  satis- 
fdctory.-Schleeei  v.  Fuller,  149  P.  1118. 

Where  no  sale  is  consummated,  a  broker 
must  show  that  he  produced  a  purchaser' able, 
ready,  and  willing  to  buir  at  the  price  an4  terms 
fixed  by  the  owner. — Id. 
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^»55  (Ariz.)  Where  an  owner  employe  two  or 
more  brokers  to  procure  a  purdiaser  and  tbe 
brokers  act  independently  witfa  linowledge  of 
the  tacts,  tbe  one  tint  completins  a  sale  is 
entitled  to  eommisslim.— I<eadville  Mining  Co. 

V.  Hempbill.  149  P.  384. 

A  broker  employed  to  procure  a  customer 
wltb  whom  the  principal  would  enter  into  au 
option  contract  on  terms  agreed  on  between  the 
prtocipals  need  not  consummate  tbe  deal  and 
where  the  principal  employs  another  broker 
therefor  he  u  liable  for  a  doable  commission. 
-Id. 

^»56  (OklO  An  owner  of  land  who  sold  it  di- 
rectly to  a  purchaser  found  by  ^«  broker  at  a 
price  less  tlian  that  at  whidi  it  was  listed  is 
liable  for  the  broker's  commlsalon.— Schlegel  t. 
Fuller,  149  P.  1118. 

«=»60  (Okl.)  An  owner  may  stipulate  that 
he  will  not  pay  a  commission  on  a  sale  of  hia 
land  unless  a  sale  is  fully  consummated. — Hop* 
kins  T.  Settles,  149  P.  890. 
«=^64  (Okl.)  A  broker  held  not  entitled  under 
his  contract  to  compensation  from  the  owner, 
where  he  merely  found  a  purchaser  ready,  will- 
ing,  and  able  to  buy,  and  procured  from  him 
a.  written  agreement  to  take  the  land,  and  the 
purchaser  failed  to  live  up  to  the  agreement — 
Ilopkins  V.  Settles.  149  P.  890. 
«=>67  (Okl.)  A  broker  acting  for  both  parties 
can  recover  compensation  from  neither  unless 
his  double  employment  was  known  and  assent* 
ed  to  by  both.— Levy  t.  Gross,  149  P.  237. 

V.  ACTIONS  FOB  COMPENSATION. 

^=>84  (Kfont.)  In  an  action  for  broker's  com- 
missions, plaintitF  has  the  burden  of  showing 
that,  when  he  procured  a  purchaser,  a  contract 
good  nnder  the  statute  of  frauds  (Bev.  Codes,  S 
5017,  Bubd.  6)  was  in  existence.— Newman  v. 
Dunleavy,  149  P.  970. 

^:>85  (Cal^App.)  In  an  action  for  a  broker's 
commission  letters  exchanged  between  the  own- 
er and  the  purchaser  htU  admissible  to  show 
that  the  owner  himself  procured  the  purchaser. 
—Stafford  v.  Ilainey.  149  P.  611. 
4=985  (Mont.)  In  an  action  for  broker's  c<Hn- 
mlscdona,  evidence  as  to  time  and  money  expend- 
ed In  finding  a  purchaser  keld  irrelevant,  where 
no  showing  of  the  practical  completltm  of  a 
trade  waa  madfc— Newman  t.  Dunleavy,  140  P. 
970. 

4ss>86  (Cal-App.)  In  an  action  for  a  broker's 
commissioD  on  uie  sale  of  real  estate,  evidence 
held  to  support  tbe  court's  finding  that  the  bro- 
ker did -not  procure  the  purchaser.— Stafford  v. 
Rainey,  149  P.  611. 

4=988  (Okl.)  In  a  real  estate  broker's  action 
for  cooimissiona,  held,  that  whether  plaintiff 
was  tlie  procuring  cause  of  the  sale  was  for  the 
jury.— EichoflE  v.  Busselt,  149  P.  146. 
4=>88  (Okl.)  In  an  action  for  a  broker's  com- 
iwnsation,  the  questions  of  the  terms  on  which 
the  property  was  listed  and  the  procuring  cause 
of  the  HHle  are  issues  of  fact  for  tiie  jury,  where 
the  evidence  is  conflicting.— Scblegel  t.  Fuller, 
149  P.  1118. 

VI.  BIOHT8,  POWERS,  AND  MABILI- 
TIES  AS  TO  THIRD  PEBSONS. 

4=>96  (CaLApp.)  Purchasers  of  realty,  upon 
abrogation  of  a  contract  for  defects  in  title, 
held  entitled  to  recover  $4(X)  from  the  broker 
and  $100  from  the  owner,  if  such  broker  had 
acted  as  agent  for  them,  and  ¥500,  the  entire 
deposit,  if  he  had  acted  for  himself. — Depavo 
V.  Kizao,  149  P.  793,  795. 

BURDEN  OF  PROOF. 

See  Criminal  Law,  •®=>331;  Evidence,  <&=p91. 

BURGLARY. 

See  Criminal  Xm.w,  «S92O0l 


BEPOKTBB  1218 

L  OFTEBSBS  AVS  BESPOBBIBELITT 
TBEBEFOB. 

•^2  (CalJ^pp.)  Under  Pen.  Code.  |  459. 
where  defendant  entered  a  lodging  house  room 
to  steal,  he  was  goilty  of  burglary,  whether  or 
not  tbe  property  taken  was  of  vum  to  malce 
taking  a  felony.— People  v.  Ferns,  149  P.  802. 

(Cal.App.)  In  a  prosecution  under  an  in- 
fonuadon  diarging  burglary  in  entering  a  cer- 
tain room  with  intent  to  commit  Urcoay,  the 
intent  was  a  primary  and  essential  element  (tf 
the  charge.— People  t.  Keko,  149  P.  1003. 
(gsaS  (Cal.App.)  One  who  entered  lodging 
house  keeper's  room  to  commit  grand  or  petty 
larceny,  held  guilty  of  burglary  under  Pen. 
Code  I  4B9,  whatever  the  character  <rf  hii  en- 
try.-PeopIe  t.  Fenw,  149  P.  892. 

n.  PBOSEOUTIOK  AND  PmnSHBCENT. 

4=»38  (Cal.App.)  Where  defendant  was  charg- 
ed with  stealing,  among  other  tilings,  milk  tick- 
ets, such  tickets  found  on  his  person,  at  his 
house,  identified  by  the  proaeentiug  witness, 
were  admissible  In  eridence.— People  t.  Ferns; 
149  P.  802. 

4=»4I  (CaLApp.)  In  piosecution  for  burglary, 
evidence  held  sumcient  as  to  unlawful  breakiDX 
to  sapport  conviction.— People  T.  Feme,  149  P. 
802. 

^=>42  (GalApp.)  Unexplained  posaeaaion  of 
stolen  proper^  was  not  of  itself  sufficient  to  ju*. 
tltf  a  <!onTlction.~-People  v.  Keko.  149  P.  1003. 

BY-UWS. 

See  Corporations,  «s>54. 

CANCELLATION  OF  INSTRUMENTS. 

See   Corporations,   «=>123;    Deeds,  «ss9l7; 
Jury,  «ES9l3 ;  Taxation,  «»80{^  809. 

CAPITAL 

See  Corporationf,  «=»77-149. 

CARRIERS. 

See  Evidence,  «»158;  Master  and  Servant, 

«S3288. 

I.  OONTBOI.  AND  BEGDUTION  OF 
COBfMON  GABBIEBS. 
(A)  In  General. 

*=»2  (C:al.App.)  St.  1877-78,  p.  18,  |  1,  relat- 
ing to  passenger  fares,  held  repealed  by  impli- 
cation by  Civ.  Code,  {  501,  as  amenoed  and 
re-enacted  in  1903  t»t.  190iJ.  p.  17:^}.  and  henc« 
not  appliable  to  street  car  fares  in  the  city  of 
Los  Angeles.— Saydam  v.  Los  Angeles  By.  Co., 
149  P.  55. 

(B)  iBteratnte  sitd   iBtennttonml  Tnu> 

portatlon. 

€=332  (Kan.)  A  contract  limitation  on  the 
carrier's  liability  for  loss  or  injury  to  an  inters 
state  shi^iment  could  not,  without  unlawful  dia* 
crimination,  l>e  changed  by  any  compromise  or 
agreement  after  the  loss  has  occurred.— Douohoo 
iforae  &  Mule  Ca  v.  Missouri,  K.  A  T.  By.  Co., 
149  P.  436. 

XI.  OABBXAOS  OF  «100DS. 

(D)  Tnuupartmtlmi  ud  Dvltrmr  Ibr 
Csnier. 

(S=j94  (Kan.)  A  carrier  which  sells  propeztj 
for  refusal  of  the  consignee  to  recdve  it  Is 
chargeable  with  interest  on  the  proceeds  in  ex- 
cess of  tbe  freight  while  they  are  withheld  frwn 
the  shipper.— Stevens- Scott  Grain  Co.  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  149  P.  744. 

(B)  Delar  tn  Tmnsportatloik  or  D^llverr. 

<8»I05  (Okl.)  Under  Bev.  Laws  1910,  |  2869, 
the  detriment  from  a  carrier's  delay  ia  deemea 
'  the  dspreciation  during  the  delay  Jn  tfw 
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trfsric  Taln«  of  th«  shtpment,  and  atio  In  the 
market  Talue,'  otherwise  than  by  reasoQ  of  the 
depreciatioo  in  intrinsic  value,  at  place  where 
the  shipment  should  have  been  delirered.—Mis- 
souri,  K.  &  T.  Ry.  Co.  v.  Foote,  149  P.  223. 

In  a  rhippei'B  action  for  damages  from  unnec- 
essary ana  onreaaonable  delay,  only  such  dam- 
ages as  were  contemplated  or  could  reasonably 
be  presumed  to  have  been  contemplated  were 
recoverable.— Id. 

Peculiar  circumstances  held  not  contemplated 
by  the  carrier,  U  not  communicated  to  it  by 
the  shipper.— Id. 

(V)  Loss  •t  or  lajBry  to  Goods. 

«s»l35  (Ean.)  Interest  1j  not  recoverable  in  an 
action  (or  iujury  to,  or  destruction  of,  property 
in  transit.— Stevens-Scott  Grain  Co.  v.  Atchison, 
T.  &  8.  F.  By.  Co.,  149  P.  744. 

(B>  Uaaltailon  of  Llnblltty. 

^s>l60  (Kan.)  A  stipulation  in  an  interstate 
shipment  contract,  that  suit  for  loss  or  injury 
must  be  brought  within  a  stipulated  time,  was 
subject  to  wafrer  and  estoppel.- Donoboo  Horse 
ft  Mule  Co.  T.  MiSMori,  K.  &  T.  Ily.  Co.,  149  P. 
486. 

(Tt  ConneettnK  Carriers. 

«=>I76  (OU.)  Coder  Bev.  Laws  1910,  i  840, 
heU,  that  the  consignor's  demand  for  proof  that 
the  damage  did  not  occur  while  the  shipment 
was  in  the  initial  carrier's  charge  must  be 
direct  and  specific:  a  simple  request  (or  pay- 
ment of  damage  being  insufficient. — Missouri* 
K.  &  T.  By.  Co.  V.  Foote,  149  P.  223. 

When  the  initial  carrier  has  delivered  the 
■hipment  at  the  end  of  its  route  to  another 
carrier  carrying  to  the  destination,  its  respon- 
sibility ceases,  subject  to  a  praper  respuuse 
to  the  shipper  s  demand  for  proof,  under  Rev. 
Laws  1910,  i  846.-Id. 

tJ)  Ohmrses  «md  LIom. 

^=^196  (Ariz.)  An  initial  carrier  Is  not  a  neces- 
sary party  to  an  action  by  the  terminal  carri- 
er for  freight  charges,  including  charges  ad- 
vanced to  the  initial  carrier,  though  tlie  shipper 
claimed  damages  for  negligence  of  the  initial 
carrier.— Ariiona  Bastem  B.  Co.  v.  Stewart, 
149  P.  .  75a. 

m.  OAKBIAOE  OF  X.XVE  STOCK. 

^:»2I8  (Kan.)  A  stipulation  of  an  interstate 
cattle  shipment  that  an  action  for  injuries  and 
delajrs  mast  be  commenced  within  91  deys  after 
the  injury  held  reasonable  and  valid. — Ray  v. 
Missouri,  K.  &  T.  Ry.  Co..  149  P.  397. 

Negotiations  as  to  settlement  or  compromise 
of  a  claim  for  damages  to  an  interstate  ship- 
ment of  cattle  held  not  to  waive  a  contract 
limitation  or  estop  the  carrier  from  insisting 
that  the  right  to  sue  had  been  lost  by  lapse  of 
time.— Id. 

IV.  OARBIAQE  OF  FAMENQBBS. 

(O)  Perfonnavee  of  Coatraot  or  TraMsvor- 
tatlom. 

(Okl.)  A  cnrrier's  contract  is  ordinarily 
to  carry  the  passenger  safely  in  a  proper  car- 
riage and  afford  him  convenient  means  for  en- 
tering and  alighting  from  cars,  but  not  to  ren- 
der further  personal  service  or  attention,  ex- 
cept where  passengers,  through  illness,  age  or 
Infirmity,  are  unable  to  help  themselves.— St. 
I^Miis  ft  a  F.  B.  Co.  T.  Ficfc.  149  P.  1126. 

(D)  Personal  Injuries. 

«ss>283  (pkU  A  carrier  held  n«b1e  for  the  neg- 
ligence of  a  brakeman  in  causing  a  female  pas- 
•enger  to  aHgbt  at  a  point  not  her  destination, 
and  in  not  permitting  her  to  again  board  tbe 
train.— St  Louis  A  S.  F.  By.  Co.  v.  Henry,  149 
P.  132. 


4=>3I8  (Okl.)  Evidence,  In  a  paasenger's  action 
for  injuries  from  the  turning  of  the  box  or 
movable  step,  held  not  to  show  negligence  by 
defendant.— St  Louis  ft  S.  F.  B.  Co.  t.  Fick, 
1-19  P.  1128. 

«=93I9  (OkL)  A  recoveiT  of  $300  for  physical 
pain  and  dlstresa  sofferea  by  a  female  passenger 
caused  to  alight  from  a  train  at  a  flag  switch 
not  her  destination,  and  left  alone  in  the  dark 
half  mile  from  any  faousck  held  not  excessive. 
-«t  Loula  ft  S.  F.  Ry.  Co.  t.  Henry,  149  P. 
132. 

CERTIFICATE. 

See  Names;  Schools  and  School  Districts,  4=9 
131,  135;  Signatures,  «8=>4. 

CERTIFICATION. 

See  Appeal  and  Error,  «»S65,  612. 

CERTIORARI. 

See  Justices  of  the  Peace,  <S=3l97,  202;  Uaa- 
ter  and  Servant,  «ss>260%. 

Z.  HATUBB  AHD  OBOUNDA. 

4=»l  (Wash.)  An  application  for  prohibition 
could  not  be  treated  as  a  writ  of  review,  where 
the  90  days  given  by  Rem.  &  Bal.  Code,  {  1718, 
for  taking  an  appeal  from  a  final  order  liad  u- 
pired.— State  v.  Kauffman.  149  P.  656. 
«=>4  (Ariz.)  Under  Civ.  Code  1913,  part.  1822, 
1495,  certiorari  will  not  lie  to  review  action  of 
board  of  county  supervisors  In  incorporating  a 
town;  Civ.  Code,  dt  6,  c.  S,  providing  a  com- 
plete remedy  (or  any  usurpation  of  the  (ran- 
chise^Fauluier  v.  Boaxd  of  Sup'ra  of  Gila 
Comity,  148  P.  382. 

n.  PROOEEDIirOB  AXD  DETEB- 
MIHATIOir. 

«=>64  (CaL)  "Certiorari"  is  not  a  collateral, 
but  a  direct,  attack,  and  thereon  the  existence 
of  the  jurieaictional  facts  may  be  inquired  into, 
and  to  this  end  tbe  evidence  itself  may,  in  prop- 
er cases,  be  brought  up  for  examination. — Great 
Weatem  Power  Co.  T.  Pillshnry,  140  P.  38. 

CHAMPERTY  AND  MAINTENANCE. 

(N.M.)  The  statute  of  Henry  VZII  (32 
Hen.  VIII,  c.  9),  prohibiting  the  buying  or 
selling  of  any  pretended  title  to  land  unless  the 
vendor  is  in  actual  possession  of  the  land  or  of 
tbe  reversion  or  remainder,  held  not  in  force 
in  New  Mexico.— Gurule  v.  Duran.  149  P.  302. 
4=»7  (Okl.)  A  deed  executed  by  a  grantor  who 
has  been  out  o(  possession,  or  has  not  received 
rents  or  profits  (or  one  year,  is  void  under 
the  champerty  itatnte.- Hill  t.  Moore,  140  P. 
21L 

«»7  (OkL)  Bev.  Laws  1910.  1  2260,  relating 
to  buying  pretended  titles,  held  to  apply  to  In- 
dian lands  on  which  restrictions  have  been  re- 
moved.—Sims  V.  Brown,  149  £'.  870. 

A  conveyance  in  contravention  of  Bev.  Law* 
1910,  I  2260,  restricting  the  right  to  buy  lands 
From  a  grantor  not  in  possession,  is  inoperative, 
regaidlen  of  whether  the  adverse  holder  holde 
under  oolor  of  title.— Id. 

CHANCERY. 

See  Equity. 

CHARACTER. 

See  WitneseM,  «b9»337. 

CHARGE. 

To  jury,  see  Trial,  «=»191-2KS. 
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CHARTER. 

See  Municipal  Corporations,  ^=>48,  122. 

CHATTEL  MORTGAGES. 

See  Evidence,  ^=»445;    Exemptioni.  ^s^SB; 
Trover  and  Conversion,  4=^58,  60. 

I.  BEQUISXTES  Aim  VAUDITY. 

(A)  N«tMre  mnd  EiaNenttKla  of  Traufen  of 
Chattels  nm  8«enrlt7. 

®=>6  (Wasb.)  A  contract  of  conditional  sale 
asserts  ttie  legal  title  as  against  the  presump- 
tion of  pomession,  while  a  chattel  mortxage  evi- 
dences a  lien  arainst  the  legal  title.— Jennings 
V.  Swarti,  149  P.  047. 

(B)  Porm  and  Coatenta  of  lastramenta. 

9=>47'  (Kan.)  A  description  of  mules  and  farm 
tmplementB  in  a  morteage  held  sufficient.— Wog- 
an  V.  Cltixena'  Nat  Bank  of  Ft  Scott  149  P. 
411. 

m.  GOirSTBUCTIOlT  AlTD  OFEBA- 
TION. 

(C)  Pro|>«rt7'  HorlKased,  and  Bstates  and 
Interaata  of  Parties  Therein. 

1 27  (Kan.)  A  chattel  mortgage,  given  by  a 
borrower  on  propertjr  which  the  owner  pretend- 
ed to  have  sold  to  him,  held  valid,  not  only  as 
between  the  parties  to  its  execution,  but  as 
against  a  third  person  who  subsequently  obtain- 
ed a  mortgage  from  the  owner  on  the  same  prop- 
erty.—Wogan  V.  dtisens'  Nat  Bank  of  Ft 
Scott  14jf  P.  411. 

(D)  LlOB  and  Prioritr. 

«B»IS6  rColo.App.)  Under  Rev.  St  1908.  i  519, 
one  obtaining  a  chattel  covered  by  a  mortgage 
from  one  assuming  to  pay  the  debt  with  notice 
of  the  facts  held  a  party  to  It,  and  the  mort- 
gage ia  valid  as  to  him  mthoat  compliance  with 
section  615.— Thompson  t.  Rowe,  149  P.  8W. 

VH.  BEHOTAI.  OB  TBAIfSFEB  OF 
PBOPEBTT  BT  UOBTQAGOK. 

(B)  Criminal  ReapOBalblllty, 

<8=»230  (Okl.Cr.App.)  Rev.  Laws  1910.  f  2755. 
prohibiting  concealment,  sale,  or  removal  of 
mortgaged  chattels,  was  intended  only  to  give 
chattel  mortgagees  fair  protection  from  fraud, 
without  imposing  unnecessary  restrictions  on 
the  mortgagors.— Watson  v.  State,  149  I>.  02tJ. 

Rev.  Laws  1010,  |  2756,  prohibiting  the  re- 
moval of  mortgaged  chattels  without  the  written 
consent  of  the  mortgagee,  must  be  liberally  con- 
strued,—Id. 

A  chattel  mortgagor  is  guilty,  under  Rev. 
Laws  1910,  S  2755,  if  he  intended  to  defraud 
mortgagee,  or  the  removal  of  the  goods  had  such 
result.— Id. 

Under  Rev.  Laws  1910,  |  2755.  the  fact  that 
no  fraud  was  intended  or  resulted  to  the  mort- 
gagee from  the  removal  of  mortgaged  chattels 
is  a  matter  of  defense.— Id. 

«B»233  (Okl.Cr.App.)  In  a  prosecution  for  un- 
lawfully removing  mortgaged  chattels,  evidence 
that  the  debt  had  been  paid,  or  that  the  mort> 
gagee  gave  oral  consent  to  the  removal,  is  ad 
missible  in  mitigation  of  panisbment— Watson 
T.  State,  149  P.  926. 

Evidence  sustaining  the  all^ationa  of  an  In- 
formation for  the  removal  of  mortgaged  chat- 
tels, in  the  language  of  Rev.  I.,aws  1910,  {  2753, 
establishes  a  prima  facie  case.- Id. 

CHECKS. 

See  Bilta  and  Noto. 

CHILDREN. 

8m  Dascattt  and  Distribution,  ^20,  84. 


CIVIL  SERVICE. 

See  Officers,  «=»11. 

CLAIMS. 

See  Eminent  Domain,  «»171;  Execntora  and 
Administrators.  «=>234-2SS ;  Uechanics' 
Liens,  «s>167:  Municipal  Corporationsi  ^» 
812,  1021,  1022. 

CLASS  LEGISLATION. 

See  Constitutional  Law.  «=>208. 

CLERKS  OF  COURTS. 

See  Judgment  ^271,  273;  Officers,  ^100; 
States,  «s»0;  Statutes,  «=»255. 

^=337  (Okl.)  Where  the  county  commissioners 
had  paid  a  district  court  clerk  a  per  diem  fee 
for  attending  sessions  for  which  there  was  no 
statutory  auth(Mity,  such  payments  may  be  re- 
covered from  the  clerk.— Harper  t.  BcMird  of 
Com'rs  of  Oklahoma  Goonty,  149  P.  U02. 

COLLATERAL  ATTACK. 

See  Highways.  <&=390 ;  Intoxicating  Liquors, 
«»36:  Judgment,  ®=>475,  489;  Trial,  <S=> 
404;    Waters  and  Water  Courses,  ^tctISSL 

COLOR  OF  TITLE. 

See  Adverse  Possession,  ^»80. 

COMMERCE. 

I.  POWEB  TO  BEOTTLATE  IH  OEB- 

^=»8  (Okl.)  In  an  action  for  injuries  to  an  em- 
ploy4  of  an  interstate  carrier,  the  state  constitu- 
tiooal  and  statutory  provisions,  which  conUict 
with  the  federal  Employers'  Liability  Act  do 
not  apply.— St  Louis  &  S.  F.  B.  Co.  r.  Snow- 
den,  140  P.  1083. 

II.  BXTBJECTS  OF  BEOmLATION. 

<S=»33  (Okl.)  Under  the  Wilson  Act  the  state 
laws  do  not  attach  to  an  interstate  shipment 
of  liquor  unless  the  shipment  or  a  part  niereof 
has  been  delivered  to  the  consignee  or  bis 
agent.— Robertson  v.  State,  149  P.  104. 

An  Interstate  shipment  of  intoxicating  liquors 
cannot  be  legally  seized  or  confiscated  under 
the  state  law  while  it  retains  its  interstate 
character.— Id. 

While  the  state  may  regulate  the  intrastate 
shipment  of  intoxicatinjc  liquors,  it  cannot  regu- 
late the  interstate  shipment  <»  snch  liqaors. 
-Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Animals,  ®=>30,  32 ;  Appeal  and  Error,  <8=> 
1050;  Certiorari,  '8=»4 ;  Clerks  of  Courts, 
^37;  Counties.  «=>69,  75,  191;  Eminent 
Domain.  ^107,  226;  Evidence,  «=»83; 
Master  and  Servant  4^250%^;  Blunicqial 
Corporations,  «s»12,  454, 471 ;  Tazati<ai, 
28. 

COMMISSIONS. 

See  Brokers,  «=»48-Se. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Wock  and  Labor. 
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COMMON  LAW. 

See  Champerty  and  Maintenance,  ^=97. 

COMMUNITY  PROPERTY. 

Se»  Husband  and  Wtfe^  «s>2^268. 

COMPARATIVE  NEGLIGENCE 

See  Negtlseoce,  «»101. 

COMPENSATION. 

See  Accord  and  Satisfaction,  ®=»8;  Brokers, 
«=»48-88 ;  Contracts,  «=>232 ;  Conntiea,  «=» 
69;  Eminent  Domain,  <^74-140,  167;  Evi- 
dence, ©=3471;  Master  and  Servant,  *=»70, 
80;  Mines  and  Minerals,  «=9ll2;  Officers, 
<s»94,  100 ;  Taxation,  «=c»316. 

COMPETENCY. 

See  Evidence.  «=»536,  543;  Jaiy.  «s»108,  131; 
WitneMeo,  «s>68-201. 


COMPUINT. 


See  Pleading. 


COMPOSITIONS  WITH  CREDITORS. 

See  Compromiae  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

#=»6  (Ariz.)  Where  a  claim  is  unliquidated 
payment  and  acceptance  of  a  leas  amoont  than 
claimed  in  satisfaction,  held  an  accord  and  sat- 
isfaction.—PhilUpa  T.  Graham  County.  149  P. 
756. 

4»6  (Wash.)  Where  a  city  contractor,  on  dla- 
pute  as  to  amount  due  for  extras,  agreed  with 
the  city  to  accept  a  stated  sum  as  payment  in 
fun,  there  was  an  accord  and  satisfaction. — 
PedersoD  V.  City  of  Tacoma,  149  P.  643. 

Where  the  amount  of  a  claim  was  unliquidat- 
ed and  in  dispute,  an  agreement  for  pa>'ment  of 
only  the  sum  admitted  by  the  debtor  to  be 
due  in  full  satisfaction  is  an  accord  and  satis- 
faction.—Id. 

CONCLUSION. 

See  Evidence,  «=s>471. 

CONCLUSIVENESS. 

See  Judgment,  «=»707,  71S. 

CONDEMNATION. 

See  Appeal  and  Error,  «i=»232;   Eminent  Do- 
main. 

CONDITIONAL  SALES. 

See  Sales,  «»4£KM7S. 

CONDITIONS. 

See  Guaranty,  «=»42;    Waters  and  Water 
Courses,  «»2S7. 

CONFESSION. 

See  Criminal  Law,  <^610-532. 

CONFLICT  OF  LAWS. 

See  Contracts.  ^101,  144. 

CONNECTING  CARRIERS. 

See  Carriers,  «s>176. 

CONSENT. 

See  Larceny,  «S318;  Wills,  «s»ll. 


CONSIDERATION. 

See  Bills  and  Notes,  «=»130;  Contracts,  «s» 

50,  T9;  Deeds,  «s»17;  Fraudulent  Convey- 
ances, 4s>76. 

CONSPIRACY. 

See  Criminal  Law,  <S=>422. 

I.  OTVIL  LIABTUTT. 

(B)  Actlona. 

(Kan.)  Evidence  held  to  sustain  a  find- 
ing of  a  omspiracy  by  defendants  to  defraud 
plaintifl  of  his  land  by  indudns  him  to  ex- 
change it  for  a  worthless  deedu—Tatlow  v.  Ba- 
con. 149  P.  746. 

n.  ORIKZHAI.  BESFONSnUUTT. 
(A)  OflanseB. 

«=»28  {Cal.)  A  prisoner  serving  a  life  term  in 
the  penitentiary  may  be  a  principal  under  Pen. 
Code,  S  31,  in  the  felony  of  attempting  to  effect 
the  escape  of  another  prisoner  serving  a  term 
of  less  than  life.— People  v.  iJreeka,  149  P.  821. 
«=34l  (Cal.)  Under  Pen.  Code,  {§  31,  105,  106. 
persons  copospiring  with  and  assisting  a  pris- 
oner for  a  term  less  than  life  to  escape  are  prin- 
cipals in  the  felony.— People  v.  Creeks,  149  P. 
821. 

Where  accused,  who  was  serving  a  life  term, 
aod  another  convict  serving  a  less  term  conspir- 
ed to  escape,  held  that  accused  was  responsible 
tor  the  act  of  his  co-conspirator  in  killing  a 
gnard.— Id. 

(B)  PvosemitloB  mmA  PiulaluneBt. 

4s»48  (Cal.)  In  a  prosecution  for  the  hilling  of 
a  guard  by  convicts  lo  attempting  to  escape 
from  prison,  instructions  on  the  liability  of  one 
conspirator  for  the  acts  of  his  co-conaplratora 
held  warranted.- People  v.  Creeks,  149  P.  821. 

CONSTITUTIONAL  LAW. 

See  AgticultareL<t=»l ;  Appeal  and  Ernw.  ^sb 

51,  1170,  1175;  Coats,  ^254;  Counties. 
«=>89,  191 ;  Courts,  «=>121.  198,  207  ;  Crim- 
inal Law,  «=>1186 ;  Elections.  «=»270;  Emi- 
nent Domain,  «=s2,  61,  7S,  140,  262;  Ex- 
emptions, 4c=»4 ;  Fiidi,  <^99 ;  Indictment  and 
Information,  4=s>169;  Intoxicating  Liquors, 
«=>19;  Judgment,  «=>818,  822;  Landlord 
and  Tenant,  9=>290;  Licensea,  4=96;  Mas- 
ter and  Servant,  €=>260% ;  Mortgages,  4=» 
312;  Municipal  Corporations,  •S=s»lll.  266, 
604,  018;  Officers,  «==>11,  100;  Pardon; 
Physicians  aod  Surgeons,  (g=32 ;  Quo  War- 
ranto, «=»63:  Statea,  «g=>9,  100;  Statutes, 
«ss»90,  118.  123.  256;  Taxation,  «=>2S,  40, 
1^3-196.  483;  Treaties,  «»1;  Witnesses, 
«=>300. 

n.  CON8TRUOTION,  OPERATION, 
AND  EKFOBOBMENT  OF  CON- 
STITUTIONAI.  PROVISIONS. 

«=>I5  (Or.)  Const,  art.  4,  i  la,  relating  to 
initiative  and  referendum,  and  article  11,  i 
2,  relating  to  amendment  of  charters,  must  lie 
construed  together,  as  they  relate  to  the  same 
subject-matter.- Bobertson  t.  City  of  Portiand, 
149  P.  545. 

<^24  (Okl.)  When  an  amendment  to  a  Con- 
stitution is  not  self-executing  or  effective  by  sId 
of  existing  laws,  such  laws  remain  in  force  Jan- 
til  the  amendment  is  vitalized  by  legislative 
action.— Lintbicum  v.  School  Dist.  No.  4  of 
Choctaw  County,  149  P.  898. 
^926  (Mont.)  The  state  Constltntlon  is  a  lim- 
itation upon  power,  and,  in  the  absence  of  re- 
strictions therein,  the  Legislature  may  enact 
any  measure  whidi  does  not  infringe  upon  the 
supreme  law  of  the  land.— State  v.  Dodd,  149 
P.  481. 
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^:>2B  (Ariz.)  Const  art  6,  S  4,  defiQin?  ap- 
pellate juriBdiction  of  the  Supreme  C!ourt,  id 
absence  of  legialatlTe  provision  therefor,  held 
not  to  give  juiisdictioit  of  an  appeal  from  the 
superior  court  reducing  a  tax  levy  by  $167. — 
Mohave  County  v.  Stepheua.  149  P.  670. 
«=>3I  (Okl.)  CoDBt  art  10,  S  12a,  providing 
for  the  payment  of  certain  taxes  into  the  com- 
mon sdiool  fund  and  for  tbeir  distribution,  is 
not  self-execating  and  cannot  be  given  effect  by 
aid  of  any  law  is  force  at  the  time  of  its  adoih 
tion.— Linthicum  v.  Scbool  Dlst  No.  4  of  Choc- 
taw County,  149  P.  898. 

$=>42  (Wash.)  The  defendants  cannot  attack 
the  validity  of  the  Commission  Merchants'  Lav 
(Rem.  &  Bal.  Code,  S§  7024-7035)  on  consti- 
tudonal  pounds  not  applicable  to  tbeir  par- 
ticular situation.— State  v.  Waiter  Bowen  & 
Co..  149  P.  330. 

«=s>43  (Moot)  Plaintiff,  who  had  crated  dis- 
eased frnit  for  sale  within  and  without  the 
state,  cannot  claim  that  acts  permitting  state 
fruit  inspector  to  destroy  all  such  fruit  was  un- 
constitutional as  allowing  the  destruqtioo  of 
fruit  not  dangerous.— Colvill  v.  Fox,  149  P. 
496. 

«=»43  (Wash.)  Hem.  ft  Bal.  Code,  |  1774,  giv- 
ing defendant  alone  right  to  chnnge  of  venue  in 
action  before  Justices  of  the  peace,  held  not,  as 
to  the  state,  violative  of  ConsL  art.  1,  i  12,  as 
class  legislation,  the  state  by  the  Lenslature 
having  waived  its  right  to  object.— State  t. 
Hauptly,  149  P.  706. 

4=a>48  (Mont.)  Legislation  based  npon  reason- 
able claasiGcation  is  valid,  and  will  be  presum- 
ed reasonable  in  the  abisence  of  a  contrary 
showing.— State  v.  Dodd,  149  P.  481. 

4£=»48  (Wash.)  All  presumptions  are  in  favor  of 
the  validity  of  statutes.- State  v.  Walter  Bowen 
&  Ca.  149  P.  m 

m.  DISTRIBUTION  OF  GOVEBH. 
MBMTAZ.  POWERS  AND 
FUNCTIONS. 

(A)  IiCslslAtlvc  Powers  And  II»I«vatl«B 

Thereof. 

^=1^5  (Okl.Cr.App.)  Laws  1913,  c  26,  S  6,  mak- 
ing possession  of  a  certain  amount  oi  intoxi- 
cating liquor  prima  facie  evidence  of  intent  to 
violate  the  prohibitory  law,  Keld  not  unconsti- 
tntional  as  invading  the  province  of  the  judici- 
aty.-SeUen  t.  State,  149  P.  1071. 

(B)  Jvdlclal  Pofrers  «nd  Pmnctio>«. 

•s>70  (Wash.)  The  questions  of  the  policy  and 
wisdom  of  laws  are  solely  for  the  Legielature. 
—State  T.  Walter  Bowen  &  Ca,  149  P.  830. 

(C)  Exeoatlve  Poirers  and  FnnctioBS. 

4s»80  (Mont.)  Statutes  regulating  and  protect 
ing  the  horticnltuVe  industry  and  creating  a 
state  board  of  horticulture  are  not  ouconstitu- 
tional  as  giving  the  atate  Inspector  of  fruit 
pests  both  executive  and  judicial  powera.— 
Colvill  V.  Fox,  149  P.  496. 

V.  PERSONAL,  CIVIL,  AND  POLITI- 
CAL RIOBTTS. 

4=>87  (Mont.)  Statutes  authorizing  the  state 
inspector  of  firuit  pests  to  destroy  infected 
fruit  are  not  violative  of  Const,  art.  3,  g  3, 
providing  that  all  persons  have  the  natural 
right  to  acquire,  posness.  and  protect  proper- 
ty.—Colvill  V.  Fox.  149  P.  496. 

VL  VESTED  BIOHTS. 

«:»flO  (Ariz.)  Although  action  Is  begnn  and 
issue  joined  before  the  adoption  of  a  law  au- 
thorizing nine  jurors  in  a  civil  case  to  render  a 
verdict,  such  verdict  is  valid,  where  the  trial  is 
after  passnge  of  the  law.— Miami  Copper  Co.  v. 
Stote^  149  P.  7fi& 
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Vn.  OBLIGATION  OP  OONTBAOT& 

(B)  CoBtvaetB  of  Statea  aad  Hmnlolpal- 

tleti. 

«=9l29  (Or.)  A  franchise  to  an  electric  com- 
pany accepted  by  It  held  an  executed  contract 
which  could  not  be  altered  without  ocnaeot. — 
Town  of  Haines  v.  Eastern  Oregon  Light  ft 
Power  Co..  149  P.  87. 

IZ.  PRIVXLEOES  OR  IKMnNXTIEB. 
AND  CLASS  LEGISLATION. 

«=»208  (Cal.)  In  view  of  Const  art  12,  |  15, 
heldt  that  Civ.  Code,  $  552,  requiring  water 
companies  to  continue  furnishing  water  for 
irrigation.  Is  not  unconstitutioDal  as  class  legis- 
lation, because  it  applies  only  to  domestic  coi^ 
poratioDB.— Fransciool  v.  Soledad  Land  ft  Wa- 
ter Co.,  149  P.  161. 

«=3208  (Mont)  Rev.  Codes,  H  1587,  1591,  re- 
lating to  the  practice  of  medicine  and  surgery, 
is  not  nnconatitutional  as  class  legislation  dis- 
criminating in  favor  of  osteopaths;  Laws  1901. 
p.  51,  S  11,  specially  excluding  osteoMths  from 
the  practice  of  medicine.— State  T.  Dodd,  149 
P.  481. 

X.  EQUAL   PROTECTION   OF  LAWS. 

€=3212  (Mont)  Tbe  statutes  authorizing  the 
state  inspector  of  fruit  pesta  suramarily  to  de- 
stroy infected  fruit  are  not  unconstitutional  as 
denying  the  owner  the  equal  protection  oC  the 
laws.— Colvill  V.  Pox,  149  P.  496. 

XL  DUE  PROCESS  OF  LAW. 

«=»26e  (OkI.Cr.App.)  Laws  1913,  c.  26,  S  6, 
making  possessicn  of  a  certain  amount  of  intox- 
icating liquor  prima  facie  evidence  of  intent  to 
violate  the  prohibitory  law,  held  not  nnconstitn- 
tional  as  depriving  accused  of  the  presumption 
of  innocence.- Sellers  v.  State,  149  P.  1071. 
«=»278  (Wash.)  Laws  1895,  p.  109,  construed 
to  allow  a  surviving  husband  to  select  a  home- 
stead out  of  commnnfty  proper^,  held  not  to 
deprive  the  heirs  of  the  deceased  wife  of  prop- 
erty without  due  process  of  law,— Stewart  v. 
Fitesimmons,  149  P.  659. 
^296  (Wash.)  Rem.  ft  BaL  Code.  M  7024- 
7035,  known  as  the  Commiaaioa  Merchants* 
Law,  does  not  violate  Const  U.  S.  Amend.  14, 
and  similar  provisions  in  t}ie  state  Constitution, 
as  interfering  with  the  rights  of  liberty  and 
|ro^ty.— State  v.  Walter  Bowen  ft  Co.,  149 

^=>3(8  (Moat)  The  statutes  providing  for  the 
summary  destruction  of  infected  fruit  by  the 
state  inspector  of  fruit  pests  are  not  unconsti- 
tutional as  mafclng  Qo  provisioa  for  bearing, 
or  for  notice  to  the  owner,  bdtore  his  property 
is  subjected  to  caption  and  destroction.~Ck»- 
vUl  V.  Fox,  149  P.  496. 

«=9320  (Mont.)  Statutes  authorizing  the  state 
inspector  of  fruit  pests  to  destroy  infected 
fruit  are  not  violative  of  Const  art  3,  |  27, 
providing  that  no  person  shall  be  deprived  ox 
property  without  doe  pEoceas  of  Iaw.-^3olTiIl 
T.  Fox,  149  P.  496. 

CONSTRUCTION. 

See  Bonds,  «=>50;  Chattel  Mortgages,  «=9l27. 
155;  Constitutional  Law,  «»16-48:  Con- 
tracts. <8=>144-2H2;  Covenants,  e=>40,  46; 
Deeds,  •@:=>93;  Franchises,  «=>2;  Guaranty, 
^27,  42;  Judi^ment  «s>527j  Mechanic^ 
Liens,  9=»5;  Mortgages,  «=»129;  Statutes:, 
«=»134-2G7;  Stipulations,  «=9l4;  Treaties^ 
^7;  Trial.  <S^295:  Tnists,  ^136;  Ven- 
dor and  Purchaser,  <&=>70,  75. 

CONTEMPT. 

IL  POWER  TO  PPNWH,  AND  PRO- 
GEEDINGS  THEREFOR. 

®s»55  (Mont)  Contempt  proceedings  should  not 
be  entitled  in  principal  caae,  bnt  «,  Station 
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sboold  ran  In  the  ttame  of  the  state  of  Htrntana. 
—State  T.  District  Court  of  Tenth  Judicial 
Diet.  In  and  for  Ferffus  Connty,  149  P.  978. 
4»60  (Mont)  Evidence  on  attorney's  applica- 
tion for  vrit  of  ■uperrisory  control  to  review  a 
jadgnent  finding  him  guilty  of  contempt  and 
Imposing  a  fine  and  impriBonment  held  to  es* 
tablish  hiB  gnilt,  within  Rev.  Codes,  |  7309, 
8ubd9.  8,  9.-^tate  t.  District  Court  of  Tenth 
Judicial  Dist.  in  and  for  Fergus  County,  149  P. 

«=s>66  (Mont)  On  wilt  of  snpeirisory  eontrol 
bringing  up  the  entire  record  in  a  contempt  mat- 
ter, the  Supreme  Court  is  to  determine  whether 
the  lower  court  acted  in  a  manner  so  arbitrary 
and  unlawful  as  to  be  tmnnlcaL— State  v. 
District  Court  of  Tenth  Jadldol  Dist  in  and  for 
Fufiu  County,  148  P.  973. 

m.  FHinSHMENT. 

«s977  (Mont)  Under  Bar.  Codes,  H  7S18, 
0879,  attorney  guilty  of  contempt  in  entering 
judge's  chamber  and  finding,  indorsing,  and  fil- 
ing discarded  memorandum  held  properly  pun- 
isbed  by  fine  and  ImpzisonmeDt  until  fine  was 
paid.—State  v.  District  Court  of  Tenth  Judicial 
Diat  in  and  for  FwffUB  County,  149  P.  978. 

CONTEST. 

See  Counties,  «»S6;  Elections,  4=9270. 

CONTINUANCE. 

See  Criminal  Law,  <S==>586-e96,  U51. 

(Idaho)  The  granting  or  refusing  to  grant 
a  continuance  is  largely  within  the  discretion 
of  the  trial  court. — Corey  t.  Blachwell  Lumber 
Co.,  149  P.  610. 

4B»tt  (Idaho)  The  refusal  of  a  continuance  to 
procure  the  deposition  of  a  banknipt  hetd  not 
an  abuse  of  discretion,  where  it  did  not  aiqiear 
that  diligence  bad  been  used  to  ascertain  the 
whereabonts  of  the  bankrupt  to  take  his  depo- 
sition.—Corey  V.  Blaclmell  Lnmbw  Co.,  149  P. 
610. 

4s»30  <Cal.)  Where  the  complaint  was  amend- 
ed on  a  mere  formal  matter,  held,  that  the  de- 
nial of  defendant's  motion  for  a  continuance,  so 
as  to  plead  to  the  complaint,  as  amended,  was 
not  erroneous,  under  Code  Civ.  Proc.  i  432.— 
Lincoln  County  Bank  v.  Fetterman,  149  P. 
811. 

^935  <OkI.)  A  party  who  agreed  that  state* 
mente  contained  in  an  application  for  a  con- 
tinuance cotUd  be  read  as  the  deposition  of  an 
absent  witness,  pursuant  to  Rev.  I^ws  1910, 
{  6045,  held  not  entitled  to  impeach  snch  tes- 
timony by  showing  prior  statements  of  the  wit- 
ness,—National  Council,  KniehtB  and  Ladies 
of  Sccnrity,  t.  Owen,  14ft  P.  231. 

CONTRACTS. 

See  Action,  41=327 ;  Alteration  of  Instruments ; 
Arbitration  and  Award,  ®=s>9 ;  Asidgmnents ; 
Attorney  and  CUent,  «=>30:  Bills  and  Motes', 
Bonds;  Bridges,  «=>20:  Brokers,  ^8-53, 
60.  04,  96;  Carriers,  •»=>32,  160,  218.  262; 
Champerty  and  Maintenance;  Chattel  Mort- 
gages; Compromise  and  Settlement;  Consti- 
tutional Law.  4=^129;  Cwporationfl,  «=>77, 
113,  121;  Covenants;  Damages,  «s»9,  2.3; 
Eqnity,  «»46;  Evidence,  ^29,  80,  353, 
384-459;  Exchange  of  Property;  iVanda, 
Statute  (rf ;  Guaranty ;  Husband  and  Wife, 
«=3>36 ;  lodemnity ;  Indiana,  «»15,  24 ;  In* 
fants,  4ss»47-68;  Insurance;  JndgmeDt, 
70r ;  limitation  of  Actions,  4s>66 ;  Tjogs 
and  Lof^ng,  ^=»8;  Hanter  and  Servant, 
<S=>70,  SO ;  MortgBges ;  Municipal  Corpora- 
tions, e=>SSl,  347.  365:  Novation;  Prin- 
ciMl  and  Ag«nt,  «»103-123 ;  Railroads.  «=> 
Refonnatfon  of  Instruments;  Sales; 


Schools  and  Sdiool  THstriets.  «=>131,  135; 
SetrOir  and  Counterclaim,  «=»2^  Spedflc 
Performance ;  States,  ^=3100  ;  Statutes, 
279,  281 ;  Stipulations ;  Subscriptions ;  Ven- 
dor and  Purchaser ;  Work  and  Labor. 

I.  BEQUZSETES  AlTD  VALIDITY. 

(D)  Consideration. 

<S=>^  (Most.)  A  contract,  whether  express  or 
implied,  must  be  snpported  by  a  good  consider- 
ation.—Murphy  V.  Nett,  149  P.  713. 
9=379  (Id^o)  A  continuance  of  the  services 
pursuant  to  a  request  held  a  sufficient  considera- 
tiou  for  a  promise  to  pay  for  services  render- 
ed prior  to  tiie  request.— Blackwell  v.  Kereberal, 
149  P.,  1060. 

(F)  Levalltr  •<  Object  and  of  Conatdera- 
tlon. 

^s>IOI  (OklJ  In  an  action  to  enforce  a  con- 
tract executed  In  another  state,  the  lex  lod  con* 
tractns  controls  the  legality  of  the  contract  un- 
ifss  the  contract  otherwise  provides. — ^Harx  v. 
Hefner,  149  P.  207. 

<8=>I08  (Colo.AinD,)  AH  contracts  In  contraven- 
tion of  pnblic  poney  are  void.— Oliver  v.  Wilder, 
149  P.  275. 

To  be  against  public  policy,  a  contract  must 
have  a  tendency  to  injure  the  public,  be  against 
the  public  good,  or  be  inconsistent  with  sound 
policy  or  good  morals. — Id. 

In  determining  whether  a  given  contract  con- 
travenes public  policy,  the  test  is  whether  its 
tendency  is  evil,  rather  than  whether  the  acts 
performed  or  contemplated  are  such.— Id. 

^iOa  (Okl.)  Evidence  held  to  show  that  an 
agreement  between  the  wife  of  plaintiff  in  an 
alienation  suit  and  the  defendant  therein,  lead- 
ing to  a  settlement  thereof,  was  not  void  as 
tending  to  relieve  her  husband  from  financial 
responsibility  imposed  on  him  by  his  marital 
duties.— Huber  v.  Culp,  149  P.  21ft 

For  a  contract  to  be  void  as  against  public 
policy,  It  must  conflict  with  good  morals  or 
contravene  the  eetablhihed  intereata  of  society, 
—Id. 

The  court  can  dedare  a  contract  void  as 
against  public  policy  only  in  cases  free  from 

doubt.— Id. 

9=»ii(  (Okl.)  A  contract,  providing  that  should 
either  party  desire  a  divorce,  the  other  will  not 
appear  therein  to  defend,  is  void  as  against 
public  policy.— Huber  v.  Culp,  149  P.  216. 

The  contract  between  the  wife  and  C,  whom 
the  husband  accused  of  alienating  her  affections, 
held  not  invalid  as  tending  to  prevent  opposi- 
tion to  a  contemplated  divorce. — Id. 

4»t27  (Okl.)  A  oontract  atipulation  reBtrlcting 
the  rights  of  the  parties  to  pursue  the  u«ua1  le- 
gal remedies  for  breach  thereof  held  void,  under 
Rev.  I^ws  1910.  I  977.— Voris  v.  Oage,  149  P. 
150. 

<e=>l37  (Okl.)  A  clause,  binding  one  contracting 
party  not  to  defend  In  a  divorce  suit  brought  by 
the  other  Acid  not  to  invalidate  a  severnbfe  por- 
tion, which  provided  for  separation  and  a  prop- 
erty settlement.— Huber  v.  Culp,  149  P.  216. 

A  void  provision  of  a  contract  between  has* 
band  and  wife  that  neither  should  contest  an  ac- 
tion for  divorce  held  not  to  invalidate  the  con- 
tract wherein  C,  whom  the  husband  accused 
of  alienating  the  wife's  affections,  agreed  to 
pay  the  wife  the  difference  between  tiie  sum 
received  by  her  tiom  her  husband  and  the  miii 
etaimed  by  her.— Id. 

^9 1 40  (Colo.App.)  A  contract  between  pub- 
Ushers  for  the  furnishing  of  printed  copies  of 
constitutional  amendments  held  not  void,  as 
against  public  iK>licy,  on  account  of  an  iltogal 
agreement  with  the  secretary  of  state  for  the 
publication  thereof.— Oliver  v.  Wilder,  140  P. 
27tS. 
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«=^I42  (Okl.)  Whathw  a'  contract  ii  against 
public  policy  ia  for  the  conrt.— Haber  t.  Cnlp, 
149  P.  218. 

Evidence  in  an  action  on  a  contract,  made  b; 
defendant  in  an  alienation  suit,  to  reimbune 
the  wife  for  the  amount  Bhe  might  lo:4e  by  a 
settlement  with  her  husband,  held  to  show  the 
contract  with  sufficient  definitencss  to  require 
Bubmiasion  of  the  case  to  the  jur7.--Id. 

It.  coirsTBucTioir  Am  opera* 

TION. 

(A)  General  RnleM  of  Conatrneilon. 

€^144  (Okl.)  In  an  action  on  a  foreign  con- 
tract, the  lex  loci  contractus,  if  pleaded  and 
proved,  controls  the  rights  of  the  parties  an- 
less  irreconcilable  to  local  laws  or  established 
policy  of  the  state.— Marx  v.  Hefner,  149  P< 
207. 

®=9|47  (Cal-App.)  The  court  cannot  disregard 
the  cdearly  expressed  intention  of  the  parties 
to  declare  a  condition  precedent  to  a  contract. 
—Schwab  V.  Bridge,  149  P.  603. 
®=>I47  (Okl.)  Under  Rev.  Laws  1910,  IS  946, 
951,  957,  958,  a  contract  will  be  construed  to 
give  effect  to  the  intention  existing  when  the 
contract  was  made,  so  far  as  ascertainable.— 
Kee  V.  Satterfield,  149  P.  243. 
$=»I73  (Cal.)  Covenai\t  of  irrigation  company 
to  furnish  water  continuously  for  20  years,  and 
that  of  landowners  to  pay  annually  therefor, 
Aeld  independent  so  as  to  render  defendants 
failure  to  make  annual  paymeuts  not  fatal  to 
their  recovery  against  plaintiff  for  its  failure  to 
furnish  water.— Fresna  Canal  &  In.  Go.  v.  Per- 
rin,  149  P.  805. 

«=»I75  (CaLApp.)  The  court,  in  interpreting 
an  instrument  in  a  foreign  language,  is  not 
bound  by  the  translation  of  a  party.— Baberly  v. 
Haberly,  149  P.  53. 

(P)  Campenaatlom. 

^=3232  (Mont)  Specification  to  be  read  into  a 
contract  for  the  furnishing  of  certain  quantity 
of  material  held  not  to  defeat  the  contractor's 
recovery  for  extra  materials. — Interstate  Lum- 
ber Co.  V.  Western  Mortage  &  Warranty  Ti- 
Ue  Co.,  149  P.  975. 

A  specificatioa  relating  to  materials,  to  be 
read  into  a  contract  to  furnish  a  certain  qoan- 
tlty  of  materials,  might  be  abrogated  by  a  sub- 
sequent oral  agreement  of  the  parties,  or 
waived  without  writing  by  the  party  for  whose 
protection  it  was  intended. — Id. 

nr.  BESCissiOH  Aim  abandoh- 

MENT. 

^ss>25A  (CaLApp.)  By  consent  a  contract  may 
be  mutually  abandoned,  and  each  party  re- 
leased from  further  obligation,  even  by  parol. — 
Tompkins  t.  Davidow,  149  P.  78S. 

V.  PBBFOBJCAHOE  OR  BREACH. 

^=9319  (Cal.App.)  A  building  contract  held  to 
entitle  the  contractor  to  recover  only  75  per 
cent,  of  the  value  of  the  work  done  up  to  the 
time  it  was  destroyed  by  an  earthquake. — 
Stock  T.  Tbiele,  149  P.  871. 

VI.  ACTIONS  FOB  BBEACH. 

#=3346  (Mont.)  In  an  action  for  breach  of  con- 
tract, plaintiff  had  the  burden  of  establishing 
the  contract  subBtaotially  alleged,  so  that  where 
tlie  declaration  was  upon  a  contract  witliout 
regard  to  alterations,  and  a  vitiating  alteration 
was  alleged  and  proved  by  defendant,  the  ac- 
tion failed.— Smith  v.  Barnes,  149  P.  963. 

In  the  case  of  a  spoliation  of  a  contract, 
the  plaintiff  must  declare  upon  the  contract  as 
originally  made,  and  it  is  fatal  if  the  contract 
pleaded  is  not  the  agreement  of  the  parties. — Id. 
C=>349  (Cal.)  In  action  to  recoijer  certain 
share  of  the  net  profits  of  defendant  compaoy 
for  the  y«ar  1907,  arrideiice  m  to  the  adling 
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grice  of  Its  products  In  1903  held  immaterial.— 
[orton  V.  Hemillard  Brick  Co..  140  P.  8ia 
<{^350  (Mont)  Bvidence,  in  a  proceeding  to  re- 
cover for  materials  furnished,  held  to  warrant 
the  allowance  of  plaintiff's  claims  for  extras.— 
Interstate  Lumber  Go.  v.  Western  Hortimce  A 
Warranty  Title  Co„  149  P.  075. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence.  €=983,  101,  136. 

CONVERSION. 

See  Trover  and  Conversirai. 

CONVEYANCES. 

See  Champerty  and  Maintenance.  9=3»7;  Deeda; 
E^udulent  Conveyances. 

CONVICTS. 

See  Conspiracy,  ®=»28,  41,  48;  Escape,  <8=»1, 
5 ;  Pardon. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Constitu- 
tional Law.  'S=»208;  Courts,  ^121;  Ded- 
ication, (S=>13,  16,  38;  Bvidence,  <^222, 
459;  Franchises;  Fraudulent  Conveyaoees, 
®=>76,  100;  Insurance;  Mandamus,  ^> 
15,  127,  164,  187;  Municipal  Corporations; 
Principal  and  Surety,  <&=»90 ;  Railroads ; 
Specific  Performance,  4=s>70;  Street  Rail- 
roads;  Trial.  €=>252. 

X.  INOORFORATZOZr  ABD  OBOAN- 
IZATIOK. 

<S=:»30  (Cal.)  Promoters  of  a  corporation  form- 
ed to  purchase  property  owned  by  them  nus- 
tain  a  fiduciary  relation  to  their  cosubecribera 
and  are  bound  to  make  full  disclosures  of  tbe 
facts  relating  to  the  property. — Califomia-Cal- 
averas  Mining  Ob.  v.  Walla,  149  P.  505. 

That  the  promoters  of  a  corporation  formed 
to  purchase  property  owned  by  them  concealed 
the  facts  as  to  the  value  of  the  property  con- 
stitutes a  fraud  on  the  corporation.— Id. 

The  promoter  of  a  corporation  formed  to  pur- 
chase property  from  him,  who  concealed  the 
price  at  which  he  acquired  it,  held  lijible  to  the 
corporation  for  concealed  profits. — Id. 

A  fiduciary  relation  may  exist  between  the 
promoters  and  the  prospective  stockholders  of 
a  corporation  before  Its  organization.— Id. 

In  a  suit  by  a  corporation  against  a  pro- 
moter for  concealed  profits,  evidence  held  insuf- 
ficient to  show  that  the  promoter's  assignee  of  a 
note  for  the  purchase  price  of  property  bought 
by  the  coiporation  was  a  bolder  for  value  in  due 
course  beure  maturity.— Id. 

m.  OOBPOBATE  WAMB,  BEAZh  DOM- 
lOILE.  BT-LAWB.  ABB  BBCOBDB. 

<S=»54  (Okl.)  Under  Bev.  Laws  1910,  |  1248, 
by-laws  pasted  in  a  book  kept  by  a  corporation, 
but  not  designated  as  a  book  of  by-laws,  are 
valid.— Cummings  v.  State,  140  P.  S64. 

Under  Rev.  Laws  1910,  U  124S,  2947,  by- 
laws typewritten  on  a  sheet  of  paper  and  pasted 
in  a  book  are  valid. — Id. 

Under  Rev.  Laws  1910,  §  1248,  a  failure  of 
directors  to  certify  by-iaws  does  not  invalidate 
them  in  an  action  between  the  directors.— Id. 

Tbe  by-laws  of  a  corporation  are  to  prescribe 
the  rights  and  duties  of  the  members  between 
themselves  and  to  the  corporation  and  the  man- 
agement of  the  corporate  affairs. — Id. 

XV.  CAFITAIi,  STOCK,  AND  DIVI- 
DENDS. 

(B)  Sabsorlptloa  to  Stoolc 

<@=>77  (Ariz.)  A  contract  to  subscribe  for  stock 
of  a  conwration  is  not  performed  by  issuance  of 
atock  of  a  aulMequent  CMpoiatioa,  aoquirlng  tba 
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aawts  of  the  fc^er  corpotatioiL — Pwide's  Nat. 
Bank  t.  Taylor.  149  P.  76S. 

<»78  (Colo.  App.)  The  measare  of  damages 
for  breach  of  a  contract  to  Issue  certain  ^ares 
of  stock  to  plaiotiff  is  tbe  value  of  such  stock. 
— Crelgbton  v.  Campbell.  149  P.  448. 

Giving  of  iDStructioD  that,  for  the  purposes  of 
tbe  action,  in  Tiev<  of  an  ftsreeounit  b;  plain- 
tltr,  an  aBsignment  for  the  benefit  of  creditors 
of  the  defendant  eorptwation  was  valid  heid 
not  error.— Id. 

4=»80  (Ariz.)  One  induced,  by  fraudulent  rep- 
reseutatiuns  of  the  value  oi  tbe  assets  of  a  cor- 
poration, to  subscribe  for  stock,  and  to  give  a 
note  for  the  price,  may  reaciod.~Pa{vle's  Nat. 
Itank  V.  Taylor,  140  P.  T63. 

Kvidencfl  held  to  justify  a  finding  that  one 
was  induced,  by  fraudulent  representations  of 
tbe  value  tbe  assets  of  a  corporation,  to  sub- 
scribe for  stock.— Id. 

4s>80  (Colo.App.)  MisrepresentatioDB  by  a  cor- 
poratioa's  a^ent  to  a  subscriber  for  stock  that 
tbe  corporation  would  tibip  fruit  for  no  one  but 
ita  stocKbolders  held  a  defense  to  an  action  on 
the  note  for  tha  stock  Bubacrfptiw.— Divine  t. 
Western  Slope  Fruit  Growers  Ass'n,  149  P.  84L 

•=»88  (Or.)  Person  advancing  money  for  cor- 
porate stock  not  delivered  held  entitled  to  sue 
for  specific  performance,  or  for  damages,  or  to 
rescind  and  sue  for  the  amount  paid  as  money 
had  and  received. — Watkins  v.  Becord  Photo- 
graphing Abatmct  Co^  149)  P.  47a 

(D)  Trmnafcr  of  Shares. 

4s>ll3  (Colo.)  A  contract  temporarily  exclud- 
ing  stock  from  tbe  market  during  tbe  existence 
of  a  contract  for  tbe  selling  of  treasury  stock, 
keM  valid.— Cook  Ry.  Signal  Co.  v.  Buck,  149  P. 
96. 

4=»I2I  (Colo.App.)  Complaint  held  to  state  a 
cause  of  action  to  rescind  a  contract  for  the 

gurohase  of  stock  on  the  ground  of  defendant's 
'aud  and  willful  deceit.--Gregg  v.  Hayes,  149 
P.  1055. 

In  action  to  rescind  a  contract  for  the  pnr^ 
cbnae  of  stock  on  the  ground  of  defendant's 
fraudulent  representations,  instructioQ  on  meaa- 
are  of  damages  held  erroneons, — Id. 

Issues  formed  by  tbe  complaint  held  to  war- 
rant evidence  to  support  a  judgment  for  plain- 
tiff for  (400,  tbe  amount  paid  for  stock,  and 
a  special  verdict  that  one  of  the  defendants  was 
guilty  of  fraud  and  willful  deceit.— Id. 

^3 1 23  (Cal.)  In  action  to  recover  possession  of 
a  certificate  of  plaintiff's  capital  atoctc,  pledged 
to  it  by  its  secretary  who  tnereofter  abstracted 
it  and  pled^  it  to  defendant,  evidence  keld 
not  to  sustain  finding  that  plaintiff's  negligence 
permitted  the  repledge  to  defendant.— Tbe  lama- 
to  v.  Bank  of  Sou^em  California,  149  P.  826. 

In  an  action  for  the  irassession  of  its  certifi- 
cate of  stock  pledged  to  plaintiff  by  its  secreta- 
ry, and  afterwards  abstracted  and  pledged  to 
defendant,  plaintiff  held  not  estopped  by  conduct 
of  asserting  a  claim  to  the  certificate.— Id. 

«=>I23  (CaLApp.)  Complaint,  allt^iog  a  trans- 
fer of  stock  to  secure  a  note  and  the  refusal  of 
payee  to  accept  payment  aud  return  the  stock, 
held  to  state  a  cause  of  action  on  a  pledge,  or 
for  equitable  remedy  of  cancellation.— Golaeo  v. 
Fischer,  149  P.  797. 

Evidence  held  to  sustain  a  finding  that  a 
transfer  of  corporate  stoi-k  by  maker  of  a  note 
to  payee  was  a  pledge.— Id. 

iBStminent  executed  by  the  maker  of  a  note 
transferring  to  payee  corporate  stock  held  to 
evidence  a  pledge  of  the  stock  and  not  a  sale,  or, 
if  a  sale,  to  give  an  absolute  right  to  repurchase 
within  a  specified  time. — Id. 

To  3o«tify  evidence  that  a  written  agreement 
between  the  maker  of  a  note  and  tbe  payee  did 
not  show  a  sale  of  stock  depodted  as  secority. 


it  was  not  necessary  to  pleail  fraud  In  proenr- 

iag  the  agreement.— Id. 

Parol  evidpoce  is  admissible  to  show  that  a 
transaction,  on  its  face  a  sale  of  corporate  stock, 

was  but  a  pledge.— Id. 

^=3149  (ColcApp.)  One  acquirii^  stock  covered 
by  a  mortgage  Aefd  not  an  innocent  purcliasa' 
for  value,  hut  took  the  stock  saUect  to  the  nuwt- 
goge.— Tb<Hnpson     Howe,  149  P.  849. 

V.  MEMBERS  AND  8TOCKHOIJ>EBS. 

(A)  BlflThts  ud  Liabilities  m  to  C«r- 
porMtlon. 

^170  (Okl.)  Under  Kev.  Laws  1910,  S  1227, 
those  who  signed  articles  of  incorporation  and 
subscribed  for  stock  are  "stockholders"  who  can 
adopt  b7-law8.r-</ummingB  v.  State,  149  P.  864. 

(B)  lleetlDani. 

4^194  (Okl.)  The  directors  of  a  private  cor- 
poration may  empower  an  attorney  to  make  a 
demand  for  a  special  meeting  of  the  directors.^ — 
Oummings  v.  SUte,  149  P.  834^ 

(O  Snlnar  or  Defeadlntf  ob  Bebalf  •!  Cop- 
povatloB. 

«=9202  (OkL)  The  ordinary  remedy  for  injuries 
dune  to  a  corporation  is  to  be  sought  primarily 
through  corporate  action.— Smith  v.  Okluhoma 
Supply  Co.,  149  P.  879. 

Shareholders  cannot  ordinarily  ane  in  equity 
to  redress  wrongs  done  to  a  corporation.— Id. 
<S»206  (Okl.)  Where  directors  are  giulty  of  a 
breach  of  trust,  injurious  to  corporate  assete 
aud  rights  of  shareholders,  and  the  corporation 
refuses  to  sue,  one  or  more  shareholders  mky 
sue  in  their  individual  names  to  restrain  or  re- 
dress such  injuries,  provided  tbe  petition  shows 
the  right  of  the  petitioners  to  sue.— Smith  v. 
Oklahoma  Supply  Co.,  149  P.  879, 

(D)  Uablllty  for  Corporato  Debts  and 
AetN. 

<S=»232  (WyoJ  Under  Comp.  St.  1910,  H  30S1, 
3988^  8989.  8990,  exchange  of  water  permit  by 
defendant  ior  enUre  stock  of  irrigation  (>ompany 
held  not  fraudulent  aa  to  creditors,  rendering  de- 
fendant liable  to  them,  if  the  parties  in  good 
faith  reasonably  estimated  value  of  permit  as 
equal  to  that  of  stock  at  time  of  exchange. — 
Tuttle  V.  Rohrer,  149  P.  887. 

Under  Comp.  St  1910,  H  3981.  3988,  3989, 
3990,  creditor  of  corporation,  who  had  notice  at 
time  indfbtedness  of  company  was  contracted 
that  defendant  stockholder  had  had  stock  is- 
sued to  him  in  exchange  for  overvalued  projier- 
ty,  AeM  unable  to  enforce  his  debt  against  aucb 
stockholder,  in  tlie  absence  of  fraud.---Id. 

YI.  OFFZOEBB  AUD  AQENTB. 

(A)  Bleotlon  or  Appolatment*  4«*UfleB- 
tkom,  mma  Teaarc. 

^»282  (Colo.  A  pp.)  Tbe  bolder  of  several  thous- 
and (jliares  of  stock  by  transfer  on  tbe  corpo- 
rate books  and  issuance  of  certificates,  h^d  en- 
titled to  act  as  a  director,  though  merely  a 
nominal  owner,  and  thoogh  tbe  by-laws  require 
that  each  director  shall  own  at  least  1,000 
shares  of  8tock.r-^reighton  T.  Campbell,  149  P. 
448. 

Va.  OOBPOKATE  POWEXS  AVD 
UABIUTIES. 

(B)  Bepresentatlom  of  Corporaftom  br 
fleers  mad  Agents. 

^»407  (CaLApp.)  The  president  and  actual 
general  manager  of  a  corporation  engaged  in 
selling  land  was  acting  within  the  scope  of  his 
authority  in  onploying  a  selling  agent  and 
agreeing  that  the  corporation  would  pay  for  his 
services,  though  no  resolution  liad  been  passed 
appointing  him  general  mani^er.— Hoffman  t. 
(Juy  M.  Hush  Co.,  149  P.  177. 
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e=»4l4  (Cel.}  A  'nota  riniMl  hy  ilrestdent  and 
Mcretary  of  a  corporation  eridenclnc  a  loan 
DFSoHated  by  It  held  binding  on  it— San  Joa- 
Quin  Valley  Bonk  t.  Gate  City  Oil  Co.,  P. 

'<8=»423  (Oolo.)  A  corporation  as  an  individ- 
nat  is  liable  for  injuries  suffered  by  a  third 
person  from  an  act  of  its  agent  done  in  the  dis- 
charge of  his  duties  and  within  tbe  apparent 
scope  of  his  authority,  though  the  agent  has 
diaobeyed  bis  instructions.— Me^  v.  SmlOi,  149 
P.  627. 

(B)  Torts. 

4=3496  (Colo.)  A  corporation  may  be  held  lia- 
ble iu  damages  for  torta  ctimmitted  in  pursu- 
ance of  a  conspiracy  to  which  it  is  a  party  to 
the  same  extent  as  an  individual— Meeic  T. 
Smith,  149  P.  627. 

ZI.  DISSOLUTIOK  AHD  FOBFEITUItE 
OF  FRANCHISE. 

«=>630  (Or.)  Under  L.  O.  L.  |  6699,  right  of 
action  by  a  corporation  tried  after  tbe  five-year 
period  allowed  after  dissolution  for  bringing 
suits,  keti  abated.— fierrice  ft  Wright  Lumber 
Co.  T.  Sumpter  Valley  By.  Co.,  149  P.  631. 

CORRECTION. 

SM_A^eal  and  Error,  «s»667;  Judgment, 

COSTS. 

Sec  Appeal  and  Error,  «=»1B9,  891 ;  Criminal 
Law,  «=»1075;  Eminent  Domain,  ^»26S; 
.Judges,  4=»16;  Judgment,  •s>108;  Quo 
Warranto,  «=>63. 

I.  HATUBE.  GROUNDS,  AND  ESTENT 
OF  BIGHT  IN  GENERAL. 

4=^13  (Wash.)  The  costs,  in  a  suit  to  enjoin 
the  collection  of  increased  assessments  by  a  fra< 
ternal  insurer,  held  not  to  be  Imposed  On  the 
member ;  the  suit  being  novel  and  of  general  in- 
terest.—Thomas  V.  Knights  of  Maccabees  tbe 
World,  .149  P.  7. 

V.  AMOUNT,  BATE,  AND  ITEHS. 

^9)84  (Nev.)  Witness  fees  may  only  be  tax- 
ed when  expressly  allowed  by  legislative  enact- 
ment—Zelavin  V.  Tonopah  Belmont  Develop- 
ment Co.,  149  P.  188. 

Although  a  party  is  not  entitled  to  tax  mileage 
of  witnesses  attending  court  out  of  the  county, 
he  may  recover  tbtir  per  diem  for  the  days  they 
were  upon  the  witness  stand.— Id. 
<S^i85  (Nev.)  Under  Rev.  Laws.  1  5431,  wit- 
nesses living  more  than  30  miles  from  the  place 
of  trial  is  another  county,  not  being  required 
to  attend,  cannot  have  their  mileage  taxed  aa 
costs. — Zelsvin  v.  Tonopah  Belmont  Develop- 
ment Co..  149  P.  188. 

W^here  it  does  not  appear  on  a  motion  to  re- 
tax  costs  tluit  witnesses  from  a  foreign  state 
were  not  served  at  the  state  line,  their  mileage 
may  be  recovered  from  such  line.— Id. 

TH.  ON  APPEAL  OB  EBBOB.  AND  ON 
NEW  TBIAXi  OB  MOTION  THERE- 
FOB. 

4=>2S4  (Or.)  One  who  appeals  from  a  judg- 
ment In  an  actiou  at  law  may  not  have  the  ex- 
pense of  transcribing  the  testimony  taxed  as  a 
disbursement  in  the  appellate  court.— Uelovage 
9.  Old  Oregoii  Creamery  Co.,  149  P.  817. 
The  rule  that  expenses  in  a  law  case  of  procur- 
ing a  transcript  cannot  be  taxed  as  costs  on  ap- 
peal is  not  changed  because,  under  0)nst.  art. 
7,  S  3,  as  amended  in  1910,  either  party  may 
have  the  whole  testimony  attached  to  the  bill  of 
exceptions,  thus  transmitting  the  transcript  to 
the  appellate  court  on  appeal. — Id. 
«=»254  (Or.)  The  Supreme  Court  will  tax  as  a 
disbursement  the  necessary  expense  incurred 
lor  a  transcript  of  tbe  testimony  in  a  suit  in 
eQoityi  wben  suoli  transcript  iM  impand  Isr 


the  appeal,  and  after  a  decision  by  tbe  trial 
court.— Henderson  t.  Tillamook  Hotel  Co.,  149 
P.  478. 

^»260  (CaL)  A  party  proeecotins  a  frivolooa 
appeal  will  be  assessed  added  costa  as  a  penalty. 
-Goodwin  t.  Wbittier  Cobnm  Co.,  149  P.  588. 


See  Pleading, 
daim. 


COUNTERCUIM. 

«=»188;  Set-Off  and  Counter- 


COUNTIES. 


See  Conrts.  «=>210% ;  Highways ;  Quo  War- 
ranto, ^8 ;  TaxatiMi.  «s>493. 

n.  GOTEBNMENT  AND  OFFICERS. 

(B)  oo*Btr  a««t. 

0»35  (Mont)  In  view  of  Rev.  Codes,  f  7234, 
held  that  under  Corrupt  Practice  Act,  H  10, 
8^  69,  40,  and  ,  an  elector  could  not  main- 
tam  an  election  contest  arising  out  of  the  re- 
sult of  a  coanty  seat  election.— Cadle  v.  Town 
of  Baker,  149  P.  960. 

A  court  of  equity  will  intervene  to  prevent  a 
city  or  town  from  nnlawfully  obtaining  the 
county  seat,  where  it  did  not  receive  the  hlgb- 
est  number.  ^  votes,  bat  a  proceeding  began  as 
an  election  contest  cannot  be  treatea  as  one  in 
eqnitr^d. 

(D)  Ofllc«M  aad  AsreBtB. 

«=»69  (Colo.)  Laws  1909,  p.  383,  relating  to 
tbe  compedsation  of  coun^  clerks,  in  view  of 
Laws  1907,  p.  416,  amending  Laws  1903.  p.  230, 
and  Rev.  St.  1908,  S  2573.  held  in  violation  of 
Const,  art  14,  |  15,  relating  to  compensation  of 
clerks,  which  sectiou  was  not  amended  by 
article  14,  g  8,  as  amended  in  1902,  and  in- 
valid.—Board  of  Com'rs  of  M  Paso  County  v. 
Shelden,  149  P.  616. 

•&=>69  (Idaho)  Const,  art.  18,  {  7,  relating  to 
compensation  of  county  officers  quarterly,  was 
adopted  to  conform  to  tiie  plan  under  which 
county  commissioners  have  supervisory  power 
over  all  county  matters,  and  giiartcrly  settle- 
ments are  made  in  which  county  officers  receive 
only  the  net  amuuots  due  them. — Leonard  v. 
St  CUir,  149  P.  1058. 

Rev.  Codes,  {  211Q,  as  amended  by  Laws 
1911,  c.  70,  and  Laws  1913,  c.  48,  whereby 
county  officers'  salaries  are  payable  monthly, 
iustead  of  quarterly,  held  violative  of  Const, 
art.  7,  S  18.-Id. 

As  used  in  section  7,  art  18,  of  tbe  Consti- 
tutioo,  the  word  "quarterly"  means  "quarter^ 
yearly:  once  in  a  quarte]^' :  and  the  phrase 
"as  other  expenses  are  paid"  refers  to  other 
exi>enses  of  the  county,  and  means  that  the 
claim  of  a  county  officer  for  salary  shall  be 
passed  upon  and  nllowed  by  the  board  of  coanty 
commissionerB.— Id. 

4=>7S  (Okl.)  The  county  can  recover  a  claim 
for  salary  paid  by  the  commissioners  without 
authority  of  law,  though  no  appeal  was  taken 
from  the  board's  action.- Harper  v.  Board  of 
Com'rs  of  Oklahoma  County,  149  P.  IIOS. 
«=3g8  (Mont.)  Under  Rev.  Codes.  1  5682,  heU 
that  sureties  on  a  county  assessor's  bond  were 
not  liable  for  compensation  improperly  paid  to 
him  for  collecting  city  taxes,  where  the  duty  of 
collecting  such  taxes  was  not  Imposed  on  him, 
but  reposed  elsewhere  tmder  uectioas  2684,  3356, 
33&7^-Gity  of  Butte  v.  UenDetts,  149  P.  92. 

tV.  FISOAX.  MANAOEMENT.  PDBIJC 
DEBT.  SECUBITZES.  AND 
TAXATION. 

<^=3l65  (Ariz.)  Where  a  county  assessw  was 
not  indebted  to  the  oounty  and  had  performed 
the  duties  of  the  office,  (be  oounty  board  of  su- 
pervisors could  only  order  warrants  against  tbe 
oounty  treasurer  for  tlw  salary  fixed  by-law^ 
PhiUliw  %  tiMbam  Counter       P>  75^ 
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(Colo.)  Laws  1913.  p.  S60, 1 12,  provld- 
ihg  for  an  increase  in  the  tu  levy  for  connty 
purposes,  is  not  unotmatitntional,  uuder  Coiut 
art  5.  i  36,  nor  Const,  art  10,  Jj  7.— O^Uon  v. 
Vindicator  CnisoL  Gold  Mining  Co.,  149  P. 
108. 

Under  Rev.  St.  1908,  Sfi  1215.  6666.  6676, 
and  6760.  a  reconunendation  by  a  tax  commL*- 
sion  made  in  the  last  quarter  of  the  fiscal  year, 
and  again  made  in  the  first  quarter  in  the  suc- 
ceeding fiscEd  year,  heid  tp  be  made  in  the  laHt 
quarter  r— Id. 

That  the  state  tax  commission  fails  to  pre- 
serve a  record  of  its  action  in  recommendins  an 
increased  levy  for  county  purposes  does  not  in- 
validate a  levy  made  thereon.— Id. 

The  directions  regarding  levy  and  appropria- 
tion and  delivery  of  tax  list  and  warrant  in  Bev. 
3t  1008,  IS  1216,  6666.  are  directory  merely. 
—Id. 

COUNTY  SEATS. 

See  Oountlef.  «=s>85. 

COURTS. 

See  Action.  4=»1S;  Appeal  and  Error,  «s>20, 
22,  120,  171,  185,  297,  366.  671,  803.  834, 
884 ;  Attorney  and  CUent,  «»>8 ;  Clerks  of 
Courts;  Constitutional  Law.  ^=»29;  Con- 
tempt: Costs,  ^=»2&4;  Criminal  Lew, 
101  1033:  Dismissal  and  Nonsuit,  «=>60; 
Eminent  Domain,  4sb226:  Evidence,  ^sal; 
Executors  and  Administrators,  ^i»431 ;  Ha- 
beas Corpus,  ^=»1,  86;  Indians,  <e=»38;  In> 
fants.  «=»6S;  Judeea;  JudEinent,  ^^3349, 
818:  Justices  of  the  Peace ;  Mechanics'  Liens, 
•sB>30e;    Prohibition;    Taxation.  «=»493. 

H.  ESTABUSHBfZIKT.  OR6ANIZA- 
TIOM,  AHD  PROCEDURE  IN 
OEKERAIu 

(D)  Bvles     of     DmIbIob,  Adjadloatlons, 
Opinions.  MJkd  Records. 

^AQ2  (Wash.)  Where  there  were  two  issues, 
a  decision  on  one  cannot  be  considered  dictum, 
though  the  case  could  have  been  disposed  of  on 
the  other.— Milwaukee  Terminal  By.  Co.  v.  City 
of  SeatUe,  149  P.  644. 

m.  001TBTB  OF  OENEBAIi  OBIOIHAI. 

Jtr&nDiOTioir. 

(A)  Oronnds  of  Jnrladletlon  In  Genernl. 

^9120  (Ariz.)  In  the  state's  suit  to  recover  the 
penalty  for  violation  of  I^aws  1912.  c.  50,  the 
complaint  properly  joined  causes  of  action  for 
16  violationa,  ander  av.  Code  1901,  pars.  1280, 
1291,  ao  as  to  give  the  raperior  court  jurisdlc 
tlon.— Miami  Copper  Ca  v.  State,  149  P.  768. 
«s»l2l  (Ariz.)  Under  Const,  art.  6,  H  6  and  9. 
BDperior  court  held  to  have  jurisdiction  of 
state's  salt  against  corporation  to  recover  $1,- 
000  in  penalties  for  10  violations  of  Lewh  1912, 
c  80.— Miami  Copper  Co.  v.  State,  149  P.  758. 

(B)  Courts  of  PwUenlar  fltntea, 

«s>l26  (Coio.App.)  Laws  190S,  pp.  016-622, 
repealing  Gen.  St  1883.  IS  3617.  3618,  held  not 
to  repeal  the  constitutional  jurisdiction  of  the 
district  court— Sclkregx  v.  Thomas,  149  P. 
273. 

IV.  COURTS  OF  LIMITED  OR  nfFB- 
RlOa  JURISDICTION. 

«»I85  (Okl.)  Comp.  Laws  1909,  S  6455  (Rev. 
Laws  1910,  i  6506),  relating  to  appenls  from 
county  to  district  court,  may  be  complied  with 
by  dictating  into  the  record  the  notice  of  appeal, 
in  open  court  in  the  presence  of  appellee  and 
his  counsel,  and  by  executing  and  filing  the  re- 
quired appeal  bond  within  ten  days.— In  re  Tub- 
bee's  Estate,  149  P.  1120. 


V.  COURTS  OF  PRORATE  JURISDIC- 

TION. 

«ss>l98  (Wash.)  Under  Const  art  4.  }  6,  and 
Rem.  &  Bal.  Code,  {  1278,  heid  that  the  su- 
.perior  court  is  a  court  of  general  jurisdiction, 
having  cognisance  of  all  matters  of  probate, 
with  power  to  exercise  the  inherent  functions 
of  a  court  of  general  jorisdiction  in  disposing 
of  such  matterB.-^tate  v.  Eauffman.  149  P.  666. 

VI.  COURTS  OF  APFELI^TE  JURIS- 

DICTION. 
(A)  Oronnds  of  Jurisdiction  In  General. 

^»204  (Mont)  Habeas  corpus  and  supervisory 
control  are  not  concurrent  remedies,  and  one 
cannot  be  Invoked  in  aid  of  the  other.  The 
former  challenges  the  jurisdiction  of  the  lower 
court,  wbile  the  latter  concedes  it. — State  T. 
District  Court  of  Tenth  Judicial  Dist  in  and 
for  Fergus  County,  149  P.  073- 
4=>207  (Wash.)  Prohibition  to  superior  court 
held  not  to  -lie  when  amount  involved  is  lees 
than  |200,  and  the  case  does  not  fall  within 
any  of  the  exceptions  contained  in  Const  art. 
4,  S  4.~State  v.  Superior  Court  of  Franklin 
County,  148  P.  821. 

(B)  Oo«rts  of  P«rtltt«Uw  Statos* 

•8=»2i0^  [New,  vol.  17  Eey-No.  Series] 

(Ariz.)  On  county's  appeal  from  a  Judg- 
ment of  the  county  superior  court  reducing  an 
assessment  so  as  to  reduce  a  tax  levy  of  $484-  by 
$167,  amount  in  dispute  held  within  the  Snprems 
Court's  jurisdiction.— Mohave  Connty  v.  Ste> 
phena,  149  P.  670. 

«»240>A  [New,  voL  8  Eey-No.  Series] 

(Okl.)  The  Supreme  Court  cannot  review 
an  appeal  from  a  judgment  rendered  by  the 
county  court  on  appeal  from  the  county  treas* 
urer's  decision  assessing  omitted  property  for 
taxation.— W.  S.  Thompson  &  Co,  v.  Bond.  140 
P.  1098;  WBtM>D  V.  Same,  140  P.  1099. 

VH.  UNITED  STATES  COURTS. 

(P)  State  Lana  m»  Rnlea  of  Declalon. 

«=>359  (Wash.)  The  United  States  Supreme 
Court  will  administer  the  law  prevailing  in  the 
particular  state,  when  pasEdng  upon  the  extent 
of  a  government  grant  bordered  or  intersected 
navigable  waten^IIiU  v.  Newell,  1^  P.. 

COVENANTS. 

See   Contracts,   «s»17S;    Evidnoe,  «s^; 
Landlord  and  Tenant,  «s»79. 

U.  CONSTRUCTION  AND  OPBRA. 
TION. 

(It)  CoTennntM  of  Title. 

«E=>40  (Colo.App.)  A  covenant  that  the  grantors 
were  lawfully  seised  of  tUe  premises  amounts  to 
a  covenant  that  they  were  in  actual  or  construc- 
tive possession.— Stearns  v.  Jewel,  149  P.  846. 
^=346  (Idaho)  A  grant  bargain  and  sale  deed, 
conveying  lots,  held  not  to  warrant  the  title 
against  liens  thereafter  Sled  for  construction  of 
improvements  thereon,  where  the  grantee  bought 
on  advice  of  counsel  that  the  time  for  flllng  liena 
had  passed.— Urii-ii  v.  McPherson,  149  P.  290. 

in.  PERFORMANCE  OR  BREACBL 

^=394  (Colo-App.)  Where  land  to  which  the 
grantors  held  the  legal  title  was  in  possession  <d 
another  who  merely  claimed  under  a  mistaken 
idea  as  to  boundary,  a  covenant  tiiat  the  gran- 
tors were  lawfully  seised  was  not  breachrai-- 
ESteams  t.  Jewd.  149  P.  846. 

A  covenant  that  the  grantors  were  lawfuHv 
seised  of  the  premises  is  not  breached  by  an  ad- 
verse possession,  arising  more  than  a  year  after 
execution  of  the  deed.— Id. 
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^s»100  (CoIa.App.)  A  warrantr  against  all  law- 
ful claims  is  not  breached  by  tbe  assertion  of 
an  unlawful  claim.— Stearns  v.  Jewel,  149  P. 
846. 

CREDIBILITY. 

See  Witnemes,  ^830-410. 

CREDITORS. 

See  Frandolent  Conveyancea. 

CREDITORS'  SUIT. 

See  Appeal  and  Error,  €=^931. 

1 1  (Or.)  A  creditor  cannot  maintain  a  cred- 
itor's bill  to  subject  his  debtor's  equity  in  land 
to  the  payment  of  the  debt  before  reducing  his 
debt  to  judgment  at  law^Uuion  Credit  Asb'h 
V.  Corson,  149  P.  318. 

CRIMINAL  LAW. 

See  Arson ;  Assault  and  Battery ;  Ball, 
47;  BurRlary;  Chattel  Mortgages,  «»230; 
Conspiracy,  <@=>28,  48:  E^mbezzlement :  Es- 
cape ;  Extradition ;  Fijaes ;  Grand  Jury ; 
Highways,  €==3 186 ;  Homicide ;  Indians,  4^ 
38 ;  Indictment  and  Information ;  Intents, 
«s>68;  Intoxlcatiiig  Liqnora,  «=3l9e-239; 
Larceny;  Pardon;  Perjury;  Statutes, 
118;  WitJiesses. 

H.  CAPAOITT  TO  COMMIT  AHS  RE- 
SFOlfSIBIUTT  FOR  CRIME. 

4=»4Q  (Cal.)  Where  a  itersoQ  has  mental  ca- 
pacity to  comprehend  the  possible  and  probable 
conaequencea  of  an  act  criminal  in  nature  and 
knows  its  nature  and  that  it  is  prohibited,  he 
is  respoasiUe. — People  v.  Oxnam,  149  P.  16o. 
«=»57  (Okl.Cr.App.)  For  insanity  due  to  intox- 
ication to  be  a  defoise,  it  must  be  insanity 
cmosed  by  chronic  alcoholism  and  not  a  mere 
temporary  mental  condition. — Cheadle  t.  State, 
149  P.  919. 

insanity  constitutes  a  defense  if  sacb 
as  to  deprive  defendant  of  capacity  to  distin* 
guish  between  right  and  wrong  in  the  particu- 
lar act,  though  caused  by  the  excessive  use  of 
intoxicants. — Id. 

Tliat  a  person  not  previously  insane  becomes 
UBConsdous  of  Us  acts,  due  to  voluntary  in- 
toxication, constitutes  no  defense.— Id. 

IV.  JVRISDIGTIOIT. 

«»IOI  (Okl.Cr.App.)  Since  Rev.  Laws  1910, 
I  6662,  prescribes  no  particular  form  of  cer- 
nficate  to  the  transfer  of  indictments  for  mis- 
demeanors from  the  district  to  an  inferior  court, 
held,  that  a  substantial  compliance  with  its 

Sroviaions  ia  sufficient.— Dew  v.  -  State,  149  P. 
17. 

VU.  FORMER  JEOPARDT. 

4=9 176  (Nev.)  In  absence  of  statute,  discharge 
oo  preliminary  examination  of  one  accused  of 
felony  does  not  bar  examination  and  commit- 
ment  upon  another  complalnL  chaining  the  same 
offense.— Ex  parte  Oxley,  149  P.  992. 

Despite  Laws  1913,  c.  209,  defendants,  charg- 
ed witii  grand  larceny  by  information,  discharg- 
ed on  preliminary  examination,  and  again  ex- 
amined on  information  charging  tbe  same  of- 
fense, held  properly  committed  on  such  second 
examination.— Id. 

4=3200  (Kan.)  Where  a  defendant,  charged  with 
burglary,  was  convicted  of  larceny,  he  could 
not  object  that  acquittal  of  burglary  rendered 
his  conviction  of  larceny  ineffective. — State  v. 
Wheeler,  149  P.  701. 

Vm.  FREUMINART  GOMPX.AIirT,  AF- 
FIDAVIT, -WARRART,  EZAMt. 
RATION,  OOMMITMEXT.  ARD 
smaCART  TRIAL 

4=»207  (Cal.)  A  justice  of  the  peace,  declared 
by  Pen.  Code,  |  81^  t»  be  a  magistrate,  i«  still 


a  magistrate  entitled  to  commit  offenders,  re- 
gardless of  the  am«idment  to  Const,  art.  6,  H 
1,  11.  15.— People  V.  Creeks,  149  P.  821. 
«S9230  (Nev.)  Credibility  and  weight  of  testi- 
mony of  witness  on  prduninary  extuninatitHt  ot 
a  defendant  ia  a  matter  for  the  magistrate. — 
Ex  parte  Oxley,  149  P.  992. 
«=»238  (Mev.)  Bule  of  Rev.  Laws,  {  7180,  that 
c<xiviction  cannot  be  had  on  uncorroborated 
testimony  of  accomplice  AeZd  to  apply  to  pre- 
liminary examinations,  precluding  such  testi- 
mony from  showing  reasonable  or  probable 
cause  for  commitment. — Ki  parte  Oxley.  149 
P.  992. 

Z.  EVIDEHOE. 

(A)  jMdlalkl   HtMnm,   Pm>««m»«toHa.  amd 

BudcB  of  Pnot. 

<©=>304  (Ariz.)  Courts  cannot  take  judicial  no- 
tice of  municipal  ordinances  and  reaolutitHia.— 
SUte  V.  Pinyan,  149  P.  31(i.  317. 
ds>304  (Cola)  Courts  can  take  judicial  notice 
that  beer  ia  a  malted  intoxicating  liquor  under 
Bcv.  St.  1908.  {  4094.— Hoffitt  rTPeople,  14»  P. 
104. 

€=>3M  (Cal)  The  sanity  of  one  charged  with 
crime  la  presumed.— People  t.  Loomta,  14ft  P. 

581. 

•€=3331  (Cal.)  To  prove  inganity  as  a  defense, 
the  burden  is  on  the  defendant. — People  t. 
Loomis,  149  P.  581. 

(B)  Pmots    Ib   Isane  Relevant  to 

■m«s,  ■&<!  Res  Oeatn. 

<S=»365  (Colo.)  Evidence,  that  defendant  had 
been  ejected  from  an  hotel  and  stabbed  tbe  per- 
son who  ejected  bim,  was  relevant  as  part  of 
the  res  gestae  on  proaecation  for  killing  the 
officer  who  attempted  to  arrest  him. — Garcia  t. 
People,  149  P.  614. 

In  a  prosecatiott  for  killing  en  officer  who  at- 
tempted to  arrest,  evidence  as  to  extent  of  in- 
juries to  a  tbiid  pMBon  asaanltad  by  accused 
held  not  part  of  the  rea  ffsatah— Id. 

(C)  Otber  Offcnsea,  and  Cbaraeter  of  Ae- 

eaiied. 

€=>370  (Colo.)  In  a  piosecutioa  of  the  proprie- 
tor of  tbe  place  where  intoxicating  liquors  ware 
sold,  evidence  of  other  sales  is  admlsaible  to 
show  knowledge  and  c(Misent  by  the  proprietor. 
— Moffitt  V.  People,  149  P.  104. 
9=»37l  ^Colo.)  On  trial  for  homicide,  evidence 
of  robberies  and  attempted  robberies  held  admis- 
sible to  show  intent  to  rob  and  thereby  6x  the 
crime  as  murder  in  the  first  degree. — Uillen 
People,  149  P.  250. 

That  killing  was  established  by  eyewitness, 
held  not  to  render  inadmissible  evidence  of  rob- 
beries and  attempted  robberies  to  show  that 
homicide  waa  committed  in  perpetrating  rob> 
bery.— Id. 

That  state  on  trial  for  homicide  had,  and  sub- 
sequently introduced,  accused's  confession  kM 
not  to  render  inadmiasible  evidence  of  rob- 
beries to  show  that  crime  was  committed  in  per- 
petratias  r^beryr— Id. 

(F)  Adaalmloiui,  DeeImratloas»  saA  Be«v- 
sar< 

<8=>406  (Kan.)  Testimony  given  by  accused  on 
the  trial  of  another  for  participating  in  the 
same  robbery  held  admissible  aa  previoua  vol- 
untary Rtatements.— State  t.  Wheeler,  149  P. 
701. 

$=^406  (Or.)  In  a  pr<wecution  for  larceny,  the 
sta.te  could  prove  admissions  the  defendant 
made  upon  a  former  trial,  although  be  waa  not 
a  witness  at  the  preaent  triaL— State  t.  lie* 
Phercion,  149  P.  lUil. 

(O)  Aats   and  Dcelaratlona  of  Conspira- 
tors and  Codefendants. 

$s»422  (Kan.)  Evidence  of  matters  which  bore 
remotely  on  the  case  held  admissible,  where 
they,  when  considered  together*  sbovad  a  cuilty 
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GOtabiDatiui,  to  prore  detondant's  «~ 
tbc  robbery.— State  t.  Wheeler,  149  P. 

{I)  Opinion  BTldenee. 

4s>452  <Cal.)  In  a  prosecution  for  homicide, 
witnesses  who  talked  with  defendemt  often  be- 
fore and  after  the  killing  were  properly  allow- 
ed to  testify  on  the  issue  of  sanity  that  ques- 
tions by  them  were  answered  quicUy  and 
promptly.— People  v.  Loomis,  149  P.  581. 

(K)  Conf«Mlona> 

4=a5l9  (CaI.Apn.)  Admisoion  of  confession  by 
accused  on  trial  for  homicide  held  not  error; 
the  evidence  not  showing  that  it  was  not  TOlnn- 
tary.— People  t.  Bums,  149  P.  605. 

To  be  admiBsible,  an  extrajudicial  confession 
most  not  have  been  obtained  by  any  threats  or 
violence,  any  direct  or  Implied  promise,  nor  by 
the  exertion  of  any  improper  influence.— Id. 
^9>5I9  (CaLApp.)  In  a  prosecution  for  murder, 
•ridence  as  to  the  voluntary  diaracter  of  a 
statement  of  defendant's  to  the  district  attor- 
ney held  BufBcient  to  warrant  the  ruling  of  the 
court  sdnUttiag  socfa  statement. — People  t.  Lev- 
el, 149  P.  772. 

4a»53l  <GaLApp.)  Prosecution  Iteld  bound  to 
show  that  confession  was  voluntarily  made 
without  inducement  or  offer  of  leniency  or  any 
intimidation  or  threat— People  v.  Bums,  149  P. 

eo6. 

4=^532  (Cal.App.)  Whether  a  confession  is  free 
and  voluntary  is  a  preliminary  question  to  be 
determined  by  the  trial  court,  and  a  consider- 
able measure  of  discretion  must  be  allowed  that 
court  in  determioing  it— People  t.  Bums,  140 
P.  606. 

(H)  Welvbt  And  SaOelMey. 

^»570  fCal.)  Rvldence  in  support  of  the  plea 
of  mental  incapacity  in  a  homicide  case  held  in- 
sufficient to  raise  any  reasonable  doubt  In  de- 
fendant's favor.— People  v.  Osijam,  149  P.  165. 
4=9570  (Gal.)  Where  the  defendant  in  a  crimi- 
nal case  offers  evidence  tending  to  ^ow  insani- 
ty^ the  proeecutico),  in  rebuttal,  may  produce 
evidence  of  his  sanity,  which  may  be  proved  by 
a  preponderance  of  evidence.— People  v.  Loomis, 
149  P.  681. 

A  defendant  is  not  entitled  to  an  aoquital 
merely  because  the  evidence  raises  a  leaaon- 
able  doubt  of  his  sanity.— Id. 

XI.  TIME  OF  TRIAL   AMD  COHTIN- 
UAHCE. 

«=s>586  (CaL)  The  denial  or  granting  of  post- 
ponement of  trial  is  in  the  discretion  of  the  trial 
court.- People  v.  Loomis,  149  P.  581. 
«»589  (Colo.)  Defendants,  In  a  prosecution  for 
the  unlawful  Mle  of  liquor,  held  not  entitled  to 
a  continuance  to  allow  them  to  move  to  quash 
information  after  amendment.— Moffitt  r.  People, 
149  P.  104. 

^s'SSS  (Cal.)  Accused's  application  for  a  con- 
tinuance that  be  might  obtain  evidence  of  his 
insanity  held  properly  denied.— People  t.  Loom- 
in,  149  P.  681. 

Zn.  TBXAI.. 
(A)  Prcliminitrr  ProeeedlBCK. 

«s>628  {Mont.}  Under  Bev.  Codes,  f  9109.  wit- 
nesses may  be  examined  on  a  criminal  trial,  al- 
though not  indorsed  oo  the  information,  where 
they  have  been  subsequently  discovered.— State 
V.  McDonald,  149  P.  279. 

Tliat  the  connty  attorney,  through  negligence 
or  igQorance,  failed  to  ascertain  the  names  of 
witnesses  so  as  to  indorse  them  upon  the  infor- 
mation, will  not  deprive  the  state  of  their  tes- 
ttanony.— Id. 

Althougb  a  prosecuting  attorney  knew  the 
names  of  witneBses  at  the  time  of  filing  of  the 
information  and  fails  to  Indorgt^  tbeir  names 


thereon,  it  is  within  tixe  discretion  of  the  court 
to  allow  them  to  be  examined; — Id. 

Although  a  prosecuting  attorney  violated  the 
statute  Id  knowingly  refraining  from  indorsing 
the  names  of  witnesses  on  the  information,  the 
conviction  will  not  therefore  be  set  aside. — Id. 

<C)  R«ceptlon  of  Bvldeuoe. 

^^665  (Mont)  An  order  excluding  witnesses 
from  the  courtroom  under  Bev.  Codes,  I  8010, 
does  not  apply  to  one  who  has  remained  in  the 
room  not  knowing  he  would  be  called. — State 
V.  McDonald,  149  P.  279. 

4=»670  (Mont.)  In  a  prosecution  for  kidnap- 
ping, an  offer  to  prove  that  one  having  defend- 
ant in  custody  attempted  to  prevail  upon  him  to 
plead  guilty  A«Id  properly  refused  where  the 
circumstances  of  the  arrest  and  the  county 
wherein  made  were  not  diacHosed.— State  t.  Mc> 
Donald,  149  P.  279. 

«3»683  (Cal.App.)  It  was  within  the  diacre- 
tion  of  the  court  to  atlow  a  witness  to  be  caUed 
in  rebuttal  and  to  give  testimony  which  should 
have  been  introduced  on  the  main  case  for  the 
prosecution,  where  defendant  was  given  an  op- 
portunity to  rebut  such  testimony.— People  t. 
Cuin,  149  P.  796. 

^^686  (Cal.)  Refusal  to  permit  reopening  of 
case  to  admit  testimony  not  substantially  differ- 
ent from  that  already  introduced  bearing  on 
defendant's  mental  capacity  held  not  an  abuse 
of  discretion.— People  t.  Oxnam,  149  P.  166. 

Where  it  appears,  on  an  application  to  reopen 
a  criminal  case  to  permit  the  introduction  of 
fartlier  testimony,  that  the  proposed  testimony 
b  of  substantial  Importance  to  accused,  the  ap> 
plication  should  ba  granted.— Id. 

(O)  ObjMtloas  tm  Kvldvue*.  Motlou  t* 
Strike  Oat.  anil  Bxaeptions, 

«=»69S'^  (New.  vol  17  Key-No.  Series] 

(Cal.  App.)  Accused  has  no  complaint 
where  the  court  indicated  that  his  objection  to 
cross-examination  was  well  taken,  and  the  dis- 
trict attorney  resumed  the  examination  along 
other  lines  witiiout  a  formal  ruling.- People  v. 
Wmiams,  149  P.  768. 

«9696  (Idaho)  The  right  to  strike  out  testi- 
mony as  immaterial  rests  largely  in  the  discre- 
tion of  the  trial  court— State  v.  Bouchard,  1^ 
P.  464.  ^ 

(B)  Ararnmenti  and  Condnet  of  Counael. 

®=>700  (Colo.)  District  attorneys  should  nei* 
ther  endeavor  to  exclude  competent  evidence,  ia- 
trodure  that  of  doubtful  competency,  abuse  the 
defendant,  make  baseless  Insinuations  against 
his  witnesses,  nor  commit  acts  of  disrespect  to- 
wards the  opposing  counsel. — llillen  t.  People, 
149  P.  250. 

«=:»72i  (Kan.)  A  statute  prohibiting  reference 
to  defendant's  failure  to  testify  held  not  to 
apply,  where  defendant  chose  to  testify  in  hit 
own  behalt— Bute  t.  Wheeler,  149  P.  701. 

(F)  PvoTlaea  of  CJovrt  aad  Jmrw  !■  0«a- 
eral. 

«=>736  (Idaho)  Whether  evidence  la  competent 
or  admissible  is  for  the  court— State  t.  Bou- 
chard, 149  P.  464. 

^741  (Idaho)  The  weight,  credibility,  and 
sufficiency  of  evidence  is  for  the  jury.— State 
V.  Bouchard,  149  P.  464. 

«=>74l  (Nev.)  The  weiftht  of  the  testimony  ii 
for  the  jury.— State  v.  Clark,  149  P.  1.S5. 
«=>742  (Nev.)  The  credibility  of  witnesses  Is 
for  the  jury.— State  v.  Clark,  149  P.  185. 
€=»753  (Cal.)  An  instruction  correct  in  law 
cannot  be  held  erroneous  because  under  the  evi- 
dence it  practically  directed  the  jury  to  con- 
vict accused.— People  v.  Creeks,  149  P.  821. 
«=3757  (Idaho)  The  court  should  not  indicate 
the  degree  of  criKlibllity  or  weight  to  be  given 
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any  witaesi*  tefUnKmy.— State  t.  Boncbard,  149 
P.  464, 

^»76l  (Cal.App.)  Iq  a  prosecution  for  lar- 
ceny,  an  iostructloD  that  it  the  jury  believed 
from  the  evidence  that  defendant  was  found 
with  the  "stolen"  property  in  Mb  possesaion 
improperly  assumed  that  tlie  cow  bad  been 
nhown  to  nave  been  stolen.— People  v.  Cuin,  149 
P.  79S. 

4=»763,  764  (Ariz.)  Instruction  that,  if  circum- 
stantial evidence  excluded  every  reasonable 
hypothesis  other  than  that  of  guilt,  it  was  en- 
titled to  the  same  weight  as  direct  testimony, 
held  not  impropM*  comment  on  the  weight  of 
eridence^Roberta  t.  Sute,  149  P.  380. 

(O)  lf«««a«ltr,  Beq«laMMt  Ssaelemoy 
of  InatraetioaB* 

^s>777  (Cal~App.)  In  a  prosecntion  for  mur- 
der, a  requested  instruction  that  it  is  the  jury's 
du^  to  resolve  the  evidence  on  the  theory  con- 
sistent with  the  defendant's  intentions  is  erro- 
neons.— People  v.  Williams,  149  P.  7^ 

«s»789  (Am.)  Definltira  of  "reasonable  donbt" 
^ven  by  trial  court  held  not  erroneous,  though 
not  in  the  well-established  and  ajqiroved  form.— 
.Roberts  v.  State,  149  P.  380. 
®=>789  (Cal.App.)  Doubt  as  to  whether  dece- 
dent's death  was  result  of  blow  inflicted  by  a 
third  person  or  of  shots  fired  by  accused  held 
not  to  entitle  accused  to  an  acquittal.— People 
Liera,  149  P.  1004, 

$=3795  (Mont.)  Instructions  as  to  the  lesser  of- 
fenses included  within  the  crime  of  kidnappint; 
need  not  be  given,  where  the  evidence  shows 
defendant  to  be  either  guilty  or  entitled  to  ac- 
quittal,—State  V.  McDonald,  149  P.  279. 

€s»8 1 1  (Cal.)  In  a  prosecution  for  homicide, 
instruction  that  jury  might  consider  insanity  of 
defendant's  mother,  if  shown,  as  bearing  on  his 
own,  held  properly  refused  as  emphasizing  pnrt 
of  tne  evidenoe.— People  t.  Loo  mis,  149  P.  581. 
9^814  (Idaho)  Where  evidence  shows  no  prej- 
udice on  part  of  complaining  witness,  fte'u  not 
error  to  refuse  to  instruct  that  greater  care 
should  be  exercised  in  weighing  the  testimony 
of  a  person  specially  employed  to  make  up  evi- 
dence than  In  tbe  case  of  disinterested  witness- 
es.— State  t.  Bouchard,  149  P.  464. 

4=^814  (Mont.)  Tbe  charge  being  grand  larce- 
ny, and  the  value  of  the  property  admittedly  ex- 
ceeding 960,  Instmctions  as  to  petit  larceny 
riMuld  not  be  submitted.— State  t.  Karri,  1^ 
P.  960. 

^»8IS  (Cal.App.)  A  requested  charge  which 
excludes  frcnn  jury  any  evidence  is  properly  re- 
fused.—Peoide  V.  Liera,  149  P.  1004. 

«=3822  (Okl.Cr.App.)  Where  the  instruction^ 
as  a  whole  fairly  and  correctly  state  the  law  ap- 

iilicable,  they  are  sufficient. — AlcKenzie  v.  State, 
^49  r.  911. 

4=^823  (Cal.App.)  In  a  prosecution  for  perjury, 
an  instruction  tnat  a  statement  of  that  which 
one  does  not  know  to  be  true  is  equi^'alcnt  to 
a  statement  of  that  which  one  knows  to  be  false 
kekt  not  prejudicial,  when  considered  with  an 
instruction  defining  perjury.— People  v.  Sene- 
gram,  149  P.  7S«. 

lu  a  prosecution  for  perjury,  an  instruction 
submitting  to  the  jury  the  determination  of  the 
materiality  of  the  testimony  given  ketd  not 
prejudicial  error,  where  an  mstructiou  was 
also  given  that  all  of  such  testimony  was  ma- 
terial.—Id. 

(R)  R«an«<<ts  for  Instrnctlona. 

4»824  (Cal.App.)  The  court's  failure  to  give 
an  instruction  spcriQcally  defining  reasonable 
doubt  was  not  error,  in  the  absence  of  a  re- 
quest therefor. — People  v.  Cuin,  149  P.  795. 

®=3829  (Cal.)  It  is  not  error  to  refuse  a  re- 
quested charge  which  differs  from  instruc- 
tions given  only  In  tbe  use  of  different  words 
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having  the  same  meanlnc.— People  t.  LoomlsL 
140  P.  581. 

It  is  not  error  for  the  court  to  refnse  a  re- 
quested instruction  substantially  giTcn  else- 
where.— Id, 

^829  (GaLApp.)  Defendant's  requested  in- 
structions as  to  self-defense,  and  tbe  right  to 
art  on  communicated  threats,  were  properly  re- 
fused, where  they  were  covered,  in  so  far  as 
correct,  by  the  charge  of  the  court— People  v. 
Williams,  149  P.  768. 

^829  (Cal-App.)  The  refusal  of  requested  in- 
structions the  substance  of  which  was  embodied 
In  given  instructiona,  which  fully  preserved  the 
substantial  rights  of  accused,  is  not  error. — 
People  V.  Mack,  149  P.  770. 

<J)  Cuatodr,  Condnot,  mm^t  DellberstloMa 
of  jMry. 

«=>855  (Colo.)  It  ia  improper  for  the  trial  Ju^ 
to  enter  the  jury  room  at  the  request  of  the  jar/ 
to  give  them  further  instmctloiis  as  to  the  form 
of  their  verdict— Moffitt  v.  People,  149  P.  104. 
4:s>865  <Nev.)  Action  of  court  in  calling  in  tbe 
jury  and  urging  them  to  reach  a  verdict,  sUting 
that  the  trial  nad  been  a  great  expense  to  the 
county,  held  prejudicial  error.— State  t.  Glarlc, 
149  P.  ISO. 

(K)  Verdlot. 

•&=»876i/2  (Colo.)  Where  criminal  cases  are  con- 
solidated for  trial  by  agreement,  the  proper  prac- 
tice is  to  have  tbe  jury  return  separate  vei^icta 
and  to  render  separate  judgments  thereon.— 
Moffitt  V.  People,  148  P.  104. 
^877  (Okl.Cr.App.)  Under  Rev.  Laws  1910, 
§  6024.  one  or  more  of  defendants  jointly  diarg- 
ed  with  murder  ma/  be  convicted  and  the  oth- 
ers acquitted.— McKenzie  v.  State,  149  P.  911. 

Xm.  KOTIOKB  FOK  NEW  TBIAI^ 
AND  IN  ABBEST. 

^=»9(9  (Or.)  It  was  not  error  to  deny  a  motiiHi 
for  a  new  trial  based  on  misconduct  of  the  dis- 
trict attorney,  which  was  not  in  the  record,  and 
was  not  excepted  to,  and  which  motion  was 
merely  an  attempt  to  impeach  the  witnesses  oa 
particular  facts  testified  to  by  them.— State  t. 
O'Donnell,  149  P.  536. 

€»935  (CaLApp.)  In  passing  cm  accused's  mo- 
tion for  a  new  trial,  the  trial  court  must  de- 
termine whether  there  was  evidence  sufficient 
to  support  the  drnviction.— People  t.  Matlicoat, 
149  P.  1000. 

?%e  court  should  not  grant  a  new  trial  wliere 
the  verdict  rests  upon  substential  evidence.- Id. 
4s938  (Colo.)  Newly  discovered  evidence  as  to 
tbe  cause  of  insanity  of  accused,  as  to  which  no 
evidence  had  been  received,  held  ground  for 
new  trial,  although  the  defense  of  insanity  had 
been  interposed.--Qarcia  v.  People,  149  P.  6l4. 
<8=>945  (Cal.)  A  new  trial  should  be  granted 
fur  newly  discovered  evidence  onlr  where  sudt 
evidence  renders  a  different  result  probable.— 
People  V.  Oxnam,  149  P.  165. 

XXV.  JTTDOMENT.  SENTENCE,  AMD 
FINAL  COMMlX'MENT. 

«=»99i  (OkLCr.App.)  Tbe  time  fixed  for  tbe 
commencement  of  tbe  execution  of  a  sentence 
forms  no  part  of  the  judgment  and  sentence.— 
Kx  parte  Oliver,  149  P.  117. 
^=>g95  (Mont)  A  recital  in  the  minutes  of 
the  court,  in  a  prosecution  for  practicing  medi- 
ciue  without  a  license,  tbat  "the  court  ordered 
that  tbe  defendant  be  punished  by  paying  a  fine 
of  $3<Xi,"  is  not  a  judgment.— State  v.  Dodd, 
149  P.  481. 

®=»995  (Mont.)  Provision  of  judgment  for  im- 
prisonment for  nonpayment  of  fine  "me  day  for 
each  $2"  held  to  specify  the  extent  of  imprison- 
ment, required  by  Rev.  Codes,  $  9371. — State  v. 
District  Court  of  First  Judicial  Dist.  in  and 
for  Lewis  and  Clark  County,  1^  P.  958. 

Words  "not  paid"  held  not  to  make  indefinite 
Judgment  tbat  in  defanlt      payment  of  flat 
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defendant  be  Imprisoned  one  day  for  each  $2 
o£  fine  "Dot  paid."— Id. 

XV.  APFEAIi  AND  EBBOR.  AXD 
CERTIOBARI. 

(A)  Form  of  Remedri  JnrladictlOBf  and 
RlCht  of  Review. 

^»I004  (OkI.Cr.App.)  The  manner  of  taking 
an  appeal  Is  subject  to  the  legislative  control 
though  the  appeal  is  a  matter  ot  right.— Wain- 
wrlgbt  V.  State.  140  P.  914. 

(By  Preaontatlon  and  Roaomtlon  In  I<ow- 
•r  Coavt  of  GvooBda  of  BotIcw. 

^9(032  (CaLApp.)  In  absence  ot  demarrer  to 
information  charging  violation  of  Pen.  Code, 
f  367c,  a  felony,  also  condact  constituting  a 
misdemeanor  under  Motor  Vehicle  Act,  S  21, 
defendant  held  not  to  be  heard  on  appeal  to 
complain  that  information  charged  both  mis- 
doneanor  and  felony^People  v.  Xi^nley,  149  P. 
779. 

«=»I032  (Okl.Cr.App.)  The  anthenticity  of  an 
indictment  should  be  raised  by  a  motion  to 

Jiuash  and  set  aside,  or  by  plea  in  abatement, 
a  the  trial  court.— Dew  v.  State,  149  P.  917. 
4^(033  (Cal.)  An  objection  that  no  opportu- 
nity had  been  afforded  for  investigation  by  the 
juvenile  court  pursuant  to  the  Juvenile  Court 
ALct,  could  not  be  considered  when  not  present* 
ed  below.— People  T.  Oxnam,  148  P.  165. 
«S9fa38  (CaL)  Brror  cannot  be  psedlcaled  on 
the  admission  of  teatimoay,  where  accused's 
objections  were  withdrawn,  and  it  was  received 
without  objection.— People  t.  greeks,  149  P. 
821. 

Cs>l03S  (CaLApp.)  Accused  cannot  complain 
of  the  admission  of  testimony  by  his  wife  on 
her  CEOBS-ezanuuation  that  she  bad  been  in 
the  detention  home  where  he  made  no  oUection 
to  that  question.— People  t.  Williama.  148  P. 
768. 

«=>I036  (CalJLpp.)  Where  an  objection  to  a 
question  m  a  crunmal  case  is  sustained  and  its 
asking  is  not  objected  to  as  misconduct,  de- 
fendant cannot  on  appeal  complain  thereof.- 
People  T.  Souleotes,  149  P.  S02. 
<S==>I036  (Colo.)  Where  defendant  made  no  ob- 
jection at  the  trial  to  oral  testimony  as  to  the 
result  of  the  local  option  election,  be  cannot  on 
appeal  object  that  it  should  have  been  proved  by 
the  records  as  provided  by  Bev.  St.  ld<m,  |  4099. 
— Moffitt  V.  People.  149  P.  104. 
4=s>l036  (Or.)  Is  a  prosecution  for  larceny, 
where  no  objection  was  made  or  exception  taken 
to  the  admission  of  Immaterial  testimony  re- 
garding conversations  between  certain  individu- 
als as  to  property  other  than  that  stolen,  error 
could  not  be  predicated  upon  its  admission. — 
State  V.  McPherson,  149  P.  1021. 
^=»I037  (Or.)  Au  assignment  of  error,  charg- 
ing an  attempt  by  the  district  attorney  to  in- 
sinuate by  his  questions  that  the  defendant  was 
a  hardened  criminal,  held  not  reversible  error, 
where  the  questions  were  not  objected  to  at  the 
time.— State  v.  O'Donneil,  149  P.  536. 
^1043  (OaLApp.)  Where  defendant,  at  the 
trial,  did  not  specifically  assign  the  dtetrict  at- 
torney's misconduct  In  attempting  to  iotroduce 
improper  evidence  as  the  basis  for  his  objection, 
his  misconduct  was  not  reviewable:- People  v. 
Cuin,  149  P.  795. 

4=a>l044  (CaLApp.)  In  a  prosecution  for  mur- 
der, where  the  question,  met  by  objection  seelc- 
ing  to  elicit  deceased's  dying  declaration,  w  is 
proper,  but  the  answer  was  improper,  no  mo- 
tion being  made  to  strike  out,  defendant  could 
not  complain  of  its  admission  on  appeal. — Peo- 
ple T.  Level,  149  P.  772. 

«»I044  (Okl.Cr.App.)  The  authenticity  of  an 
indictment  should  be  raised  by  a  motion  to 
quash  and  set  aside,  or  by  pIm  in  almtenient, 
in  the  trial  conrt^Dew  v.  State,  140  P.  817. 


^=31064  (Okl.Cr.App.)  Only  such  questions, 
other  than  jurisdictional  questions  as  were  rais- 
ed in  the  trial  court  on  exceptions  taken  and 
are  incorporated  la  the  motion  for  a  new  trial, 
can  be  considered.— Dew  v.  State,  149  P.  917. 

(O)  PvooeedloKN    for   Tranafer  of  Oaase* 
and  BICect  Thereof. 

^^1069  (Wyo.)  Where  no  summons  in  error, 
uor  pnecipe  have  been  filed  in  proceedings  in 
error  in  a  criminal  case,  such  proceedinss  will 
be  dismissed  after  a  year  from  final  judgment. 

-GrifBs  V.  State,  149  P.  860. 

Comp.  St  1010,  3  5122,  excluding  time  spent 
in  prison  from  the  time  limited  for  bringing  er- 
ror to  reverse  a  judgment,  does  not  apply  to 
criminal  cases. — Id. 

Comp.  St.  1910,  S  6293,  limiting  the  time  for 
bringing  error  to  vacate  a  judgment  in  a  crim- 
inal case  to  one  year,  has  no  exceptions.— Id. 
«=>I075  (Okl.Or.App.)  Under  Laws  1918,  e. 
97,  I  7,  one  convicted  of  crime  cannot  appeal 
without  paying  the  costs  in  advance,  unless  he 
is  a  pauper. — Wainwrlght  v.  State,  149  P.  914. 

An  appeal  will  be  dismissed  where  the  accus- 
ed fails  and  refuses  to  pay  the  accrued  costs, 
— Id. 

<@=>I077  (Okl.Cr.App.)  One  convicted  of  crime, 
who  thereafter  conveyed  his  property  to  his  in- 
tended bondsmen,  cannot  appeal  in  forma  pao- 
perls.— Wainwright  t.  State,  149  P.  914. 

A  wnvicted  man  who  conveyed  property  to 
the  sureties  of  his  appeal  bond  and  made  af- 
fidavit that  the  property  had  value  is  estopped 
from  claiming  that  it  was  valueless  so  aa  to 
entitle  him  to  appeal  as  a  pauper.— Id. 

(D)  Record  uid  Proceedlnar*  Hot  In  Rec- 
ord. 

9=»I086  (Idaho)  Specifications  of  error  which 
first  appear  in  counsel's  brief  on  apjieal  from 
judgment  and  denial  of  new  trial  will  not  be 
considered.— State  v.  Bouchard,  149  P.  464. 
«=9l088  (OkLCr.App.)  The  original  indictment 
and  its  indorsements  constitute  a  necessary 
part  of  the  record,  and  whatever  is  properly 
shown  by  them  is  shown  by  the  recotu.-^ew 
V.  State.  149  P.  917. 

®=>I088  (Wyo.)  To  entitle  an  exception  aa  to 
giving  or  refusing  instructions  to  consideration, 
the  instruction  and  exception  must  be  carried 
directly,  and  not  way  of  recital  in  the  mo- 
tion for  new  trial,  into  the  bill  of  exceptions. — 
McAdams  v.  Stste,  149  P.  550. 

®=3ll22  (CaLApp.)  The  refusal  of  instructions 
requested  by  accused,  which  refer  to  the  evi- 
dence, cannot  be  reviewed,  where  the  evidence 
was  not  brought  np  on  appeaL— People  t.  Mack. 
149  P.  770. 

(F)  DlamlMal,   Heartnc  and  Rebearlnc 

«=>II3I  (OkI.Cr.App.)  Where  a  parole  has 
been  granted,  and  accepted  pending  an  appeal, 
the  appeal  will  he  dismissed.— Cowley  v.  State. 
149  P.  924.  ^ 
(Okl.Cr.App.)  Where    a    pardon  is 

S ranted  pending  au  appeal,  the  appeal  will  be 
ismiased.— LacK  v.  State,  149  P.  924. 

(0>  Review. 

^=3|I34  (CaLApp.)  In  reviewing  the  denial  of 
accused's  motion  for  a  new  trial,  statements 
made  by  the  lower  coart  cannot  be  considered 
on  appeal.— People  v.  MalUcoat,  149  P.  lOOO. 
€=>II44  (CaI.App.)  In  a  prosecution  for  homi- 
cide, where  it  appeared  that  accused  testified  at 
the  coroner's  Inquest,  it  would  be  presumed,  in 
the  absence  of  a  showing  to  the  contrary,  that 
he  appeared  and  testified  voluntarily.— People 
V.  Burns,  149  P.  605. 

^=>  1151  (Cal.)  The  denial  or  granting  ot  post- 
ponement of  trial  is  in  the  discretion  of  the 
trial  court,  and  not  reversible  in  the  absence 
of  abuse.— People  v.  Loomis,  149  P.  581. 
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4=3l  153  (Idaho)  In  the  absence  of  an  abuse  of 
discretion,  a  veraict  will  not  be  disturbed  be- 
cause of  tbe  striking  out  of  immaterial  testi- 
mony.—State  T.  Bouchard,  149  P.  464. 
^=>l  156  (Cal.)  The  denial  of  a  new  trial  sought 
for  newly  discovered  evidence  could  not  be  dis- 
turbed in  the  absence  of  an  abuse  of  discretion 
or  a  showing  tJiat  Uie  result  would  be  different 
on  a  new  trial. — People  v.  Oxnam,  149  P.  165. 
®==»fl56  (Cal.App.)  An  order  granting  or  re- 
fusing a  new  trial  wil]  not  be  disturbed  nnlesR 
an  abuse  of  the  court's  discretion  appears. — 
I'eople  V.  Mallicoat,  149  P.  1000. 
®=3 1 1 56  (Or.)  Denial  of  a  motion  for  new  trial 
is  not  assignable  aa  error. — State  t.  McPherson, 
149  P.  1021. 

^:=3|  159  (Cnl.)  Finding  of  a  jury  on  conSicting 
evidence  that  accused  was  not  insane  is  con- 
clusive upon  the  appelate  court.— People  t. 
Loomis,  149  P.  581. 

<S=>ll5g  (Idaho)  Under  Rev.  Codes,  S  4824,  a 
verdict  sustained  by  substantial  evidence  will 
not  be  disturbed.— state  v.  Bouchard,  149  P. 
464. 

A  verdict  sustained  by  any  evidence  will  not 
be  disturbed  where  there  is  a  substantial  con- 
flict in  the  evideuce. — Id. 

«=>II59  (Wash.)  Where  there  is  any  possi- 
bility of  its  truth,  a  verdict  based  on  evidence, 
no  matter  how  improbable  must  be  upheld. — 
State  V.  Newall,  140  P.  324. 
4=91 165  (Hout.)  Defendant  cannot  complain  of 
Uk  Jodgment  beinff  too  liberal  to  him.— State 
District  Court  of  First  Judicial  Dbt  in 
and  for  Lewis  and  Clark  Coanty.  149  P.  958. 
«=»n66  (Ariz.)  Under  Pen.  Code  1913,  iS  177, 
939,  1002,  mistake  in  copy  of  indictment  trans- 
mitted to  court  to  which  venue  was  changed, 
88  to  date  of  homicide,  held  not  prejudicial. — 
Roberts  t.  State,  149  P.  38a 

«S3 1 1661/2  (Cal.)  In  a  prosecution  for  the  kill- 
ing of  a  guard  by  convicts  who  were  attempting 
to  escape,  the  reading  of  a  section  of  the  Penal 
Code  relating  to  the  liability  of  convicts  for 
assanlting  Kuards,  while  erroneous,  was  harm- 
less.— People  v.  Creeks,  140  P.  821. 

1 1 69  (Cal.App.)  Admission  of  confession, 
though  not  voluntary,  held  not  prejudicial, 
where  accased  testified  to  the  same  effect  at  the 
coroner's  inqnest— People  T.  Burnt.  1^  P. 
805. 

€=^1169  (CaLApp.)  In  a  criminal  prosecution, 
the  admission  of  a  resolution  of  a  corporate 
board  of  directors,  showing  that  defendant  had 
embezzled  money,  held  prejudicial  error. — Peo- 
ple V.  Senegram,  149  P.  786. 
9=9 1 1 69  (Cal.App.)  In  a  prosecution  for  lar- 
ceny of  a  cow,  endence  as  to  taking  and  eboot* 
ing  of  another  cow  held  reversible  error,  where 
defendant  was  in  no  way  connected  with  the 
theft  of  the  sec<Hid  cow. — People  v.  Cuin,  149 
P.  796. 

9=9 1 169  (Or.)  Where  the  prosecuting  attorney 

testified,  an  answer  to  a  question  on  cross-ex- 
amination, intended  to  cast  insinuations  on 
him,  wliich  was  not  a  direct  answer,  but  was 
pertinent  to  the  subject  and  no  more  prejudicial 
than  the  question  itself,  doea  not  require  a  re- 
veraaL— State  t.  O'Donnell,  149  P.  SSO. 
9s>M69  (Or.)  In  a  prosecution  for  larceny  of 
a  mare,  testimony  of  the  owner  as  to  the  man 
who  did  hia  branding  in  a  certain  year  being 
wholly  iaimaterial,  its  admission  was  harmless 
error.— State  v.  McPherson,  149  P.  1021. 

Defendant  prosecuted  (or  larceny  of  a  mare 
and  arrested  by  officer  held  not  prejudiced  by 
testimony  as  to  what  he  bad  said  regarding  the 
theft  of  a  horse. — Id. 

Testimony  of  witnesses,  in  prosecution  for 
larceny,  that  defendant  was  in  state  in  two 
months  of  a  certain  year  held  not  prejudicial. 
—Id. 

9^1 170  (Cal.App.)  Error  in  excludinc  evidence 
la  harminai   wbera  the  witneai  subsequently 
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testified  folly  in  r^ard  thereto.— Pec^le  t.  Wil- 
liams, 149  P.  768. 

9=9ll70V2  (Cal.)  In  a  prosecution  for  homi- 
cide, cross-examination  held  barmlvm,  if  errone- 
ous ;  the  matter  elicited  not  affecting  accused's 
liability.— People  v.  Creeks,  149  P.  821. 
9=»M70'/2  (Cal.App.)  In  oerjory,  where  the 
testimony  depends  tor  its  falsity  upon  the  evi- 
dence of  the  prosecuting  witness,  any  abrids- 
ment  of  defendant's  right  to  impeach  sncfa  wit- 
ness is  prejudicial.- People  v.  Senegram,  149 
P.  786. 

9s»ll7l  (Colo.)  Uisconduct  of  district  attor- 
ney held  not  ground  for  reversal  unless  so  groa 
as  probably  to  have  influenced  the  jury.— UiUen 
V.  People,  149  P.  200. 

Remark  of  district  attorney  on  trial  for  mur- 
der in  the  first  degree  as  to  life  sentence  and 
probability  of  release  after  a  few  years,  as  well 
as  other  remarks,  held  not  reversible  error.— Id. 
9=3 1 172  (Col.)  An  instruction  held  harmlea, 
though  erroneous  in  asserting  that  a  convict 
should  denounce  a  conspiracy  by  other  convicts 
to  attempt  to  escape.— People  v.  Creeks,  149  P. 
821. 

^1174  (Colo.^  The  misconduct  of  the  trial 
judge  in  entering  the  jury  room  to  give  in- 
structions as  to  the  form  of  the  verdict  on  a 
count  on  which  tbey  subsequently  found  the  de- 
fendant not  guilty  held  not  prejudicial. — llof- 
fitt  T.  People,  14&  P.  104. 

(H)  DeterjntnattOB    kb«    Dla.pMl«toB  •1 
Cnvae, 

9=9 1186  (CaL)  Asking  of  improper  question  of 
witness  on  cross-examinatioD  b^  diadrlct  attof 
ney  in  prosecution  for  homicide  hM  not 
ground  for  reversal,  under  Const,  art.  6,  |  4%. 
—People  v.  Loomis,  149  P.  581. 
9S9 1 1 86  (Cal.App.)  Instruction  concerning  con- 
fession, though  susceptible  of  constructiou  that 
court  had  determined  troth  of  the  confession 
as  prerequisite  to  its  admission,  held  not  preju- 
dicial, in  view  of  the  evidence,  under  Const 
art  «,  S  4%.— People  v.  Bums,  149  P.  605. 
9=>II86  (CaLApp.)  Under  Const,  art.  6,  |  4^, 
and  Pen.  Code,  {  1323,  misconduct  of  district 
attorney  in  refemng  to  defendants'  failure  to 
testify  h^d  rererBfole  error. — Pe<nile  v.  K^o, 
149  P.  1003. 

^1186  (MonU  Under  Bev.  Codes,  f|  9415, 
9548,  the  court  will  not  set  aside  a  convictioa 
otherwise  proper  because  of  error  which  has  not 
prejudiced  defendant  in  respect  to  substantial 
rights.— State  v.  McDonald,  149  P.  279. 

XTH.  PUNISHlfEHT  AND  PBETEH- 
TXOM  OF  OBJDfE. 

^1216  (OkLGrJLpp.)  A  sentence  is  satisfied 
only  by  the  actual  suffering  of  tlie  imprisonment 
imposed,  unless  remitted  by  death  or  some 
legal  authority.— Ex  parte  Oliver,  149  P.  117. 

Expiration  of  time  without  imprisonmcDt  is 
not  an  execution  of  the  amtence.— Id. 

CROPS. 

See  Appeal  and  E^rror,  9=91066;  Damages,  9s» 
G2,  112;  Landlord  and  Tenant,  9=79,  1S8; 
Waters  and  Water  Courses,  9=962. 

CROSS-EXAMINATION. 

See  Witneesea.  «»267-OT,  372.  S80l 

CROSSINGS. 

See  Railroads.  9=9l(^. 

CUSTODY. 

See  Divorce,  «s>308;  Infants,  «»18-2a 

CUSTOMS  AND  USAGES. 

See  DiamiBsal  and  Nonauit 
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DAMAGES. 

See  Abstracts  of  Title,  «=93;  Appeal  and  Er- 
ror, «=»1066,  1171 ;  Carriers,  «=3l05,  135. 
319;  Corporations,  <^78;  Death,  «=>86; 
Eminent  Domain,  ^=9140;  Evidence,  ^=»113; 
Fraud,  ^=95i>;  Logs  and  Ij<»sinK,  ^=>8; 
New  Trial,  «=j7e,  162;  Sales,  «=>442; 
Trover  and  Conversion,  es»47-60;  Waters 
and  Water  Courses,  «s>62,  107,  2^ 

IX.  NOMIHAT  DAUAGE8. 

(Okl.)  In  an  action  for  brearh  of  contract 
If  established,  plaintiff  ma;  recover  nominal 
damages,  thoufih  no  appreciable  injury  is 
shown,  under  Kev.  Lews  1910.  i  2891.— Qonr- 
;ey  T.  Lookabaugh.  149  P.  1169. 

HI.  oaomfiM  Am  bvbjbots  or 

OOKPEiraATOKT  DAMAOBS. 

(A)  Dlrcd   or  R«mo4e,   Coniliivent,  or 
Prospective   Coaseqnenees  or  I/oases. 

9s»23  (Okl.)  One  seeking  special  damages  for 
breach  of  contract  must  show  that  such  dam- 
ages were  contemplated  by  the  contracUng  par- 
ties.—Missouri,  K.  &  T.  Ry.  Co.  v.  Foote,  149 
P.  223. 

4=332  (Idaho)  Physical  pain,  directly  resulting 
from  an  accident,  is  a  proper  element  of  damage, 
.though  there  was  no  nnancial  loss.— Graham  v. 
Cceur  d'Alene  &  St.  Joe  Transp.  Co.,  149  P. 
609. 

fB}  Ag»«mT»tlo»,  MtUmtlOM,  Redae* 
tlOB  of  Loss. 

^=»62  (CoIo.App.)  Where  tenant,  knowing  that 
his  landlord  had  failed  to  furnish  water,  plant- 
ed crops,  which  died,  he  cannot  recover  as  dam- 
•MS  for  breach  the  vtliie  of  tiie  ciopa.— Boberts 
V.  Lehl,  149  P.  S51. 

Where  a  lessor  breached  a  covenant  to  fur- 
nish water  for  irrigation,  and  the  lessee  could 
have  avoided  the  injury,  held  that  be  could  not 
recover  an  amount  greater  than  the  sum  he 
would  have  had  to  expend  to  avoid  the  injury. 
-Id. 

<0  Interest,  Costs,  Mid  Ezveues  of  Utl- 
VatloM. 

^s>68  (Or.)  In  an  action  on  a  surety  bond  for 
unliquidated  damages,  interest  cannot  be  al- 
lowed.~Williams  t.  Pad6c  Surety  Co.,  149  P. 
524. 

TI.  MEASITBE  OF  DAUAOES. 
(B)  Injarlea  to  Property. 

^s>il2  (Colo.App.)  The  measure  of  damages 
and  rule  for  computing  damages  for  the  total 
destruction  of  growing  crops  stated. — Roberts 
T.  Uhl,  149  P.  8&1. 

The  measure  of  damages  for  Injuries  to  grow- 
.ing  croiw  stated.- Id. 

VXL  IKADEQUATB   AHD  BZOESSITB 
DAMAGES. 

«s=9r32  {Mont)  Verdict  for  $15,000  for  inju- 
ries to  boy  who  fell  into  unguarded  shaft,  caus- 
ing serious,  probably  permanent,  and  possibly 
progressive,  injury,  with  diminished  earning 
capacity,  held  excessive  and  to  be  reduced  to 
$10.000.— Conway  v.  Monidah  Trust,  149  P. 
711. 

4=9l32  (Wash.)  In  action  for  injuries  to  a  boy 
of  11  by  the  explosion  of  a  dynamite  cap,  re- 
quiring amputation  of  part  ot  the  thumb  and 
first  two  fingerB,  verdict  for  $2,750  held  not  so 
excessive  as  to  call  for  reversal.-— Davis  t.  City- 
of  Wenatchee,  149  I'.  337. 

Vm.  FUBADING,  EVIDEHCE,  AND 
ASSE88MEHT. 

(A)  riMdlBSW 

40 1 59  (Mont)  Evidence  of  loss  ot  time  or 
earnings  is  inadmissible  when  not  specially 


^le^^^Irrlng  t.  Town  itf  StevauriUe,  149 

(B)  Bvldenee. 

«=>I66  (Idaho)  Evidence  that  plaintiff  suffered 
inconvenience  and  pain  in  attempting  to  perform 
his  work  keld  admissible  to  show  the  extent  of 
his  injury  and  suffering,  though  no  damage  was 
claimed  for  loss  of  employment.- Graham  v. 
Coeur  d'Alene  ft  St.  Joe  Transp.  Go,  149  P. 
509.  «f 

(O)  Proeecdlnvs  for  AHessment. 

«=3>208  (CoIo.App.)  Whether  there  la  evidence 
justifying  exemplary  damages  Is  for  the  court. 
—Moody  v.  Sindlinger,  149  P.  263. 
«=>2I0  (Okl.)  An  insteuetion  otherwise  correct 
as  to  the  measure  of  damages  Is  not  erroneous 
for  failing  to  state  that  the  verdict  must  be  bas- 
ed on  the  evidence.— Chickasaw  Compress  Co. 
V.  Bow,  149  P.  1166. 

«=92I6  (Colo^pp.)  Where,  In  an  action  for 
fraud,  a  definite  rule  for  the  measure  of  dam- 
ages can  be  given,  failure  to  Instruct  as  to  such 
rule  Is  eiTor.-<?reightaii  t.  Campbell,  149  P. 
44& 

DAMS. 

See  Waters  and  Water  Courses,  «»dl,  6S,  160, 
164,  179,  195. 

DEATH. 

See  Appeal  and  Error,  9=>1050;  Mastw  and 
Servant  «S=87,  179,  256,  270,  278,  286; 
Municipal  Corporations,  ^=>819. 

n.  AOTCOira  FOB  CAUSIKG  DEATH. 
(A)  RlKkt  of  Aetlon  sad  Defeaeee. 

«=>9  (Or.)  L.  O.  L.  S  3S0,  authorizing  action 
for  death  by  wrongful  act,  and  Employers'  Lia- 
bility Act,  must  be  construed  together,  but  the 
provision  in  the  latter  act,  enumerating  the 
beneficiaries  who  may  sue,  controls.— Niemi  t. 
Stanley  Smith  Lumber  Co..  149  P.  1033. 
«=>3i  (Or.)  Under' Employers'  Liability  Act  I 
4,  father  of  employ^,  lulled  in  service,  leaving 
no  widow,  lineal  heirs,  adopted  children,  or 
mother,  oMiId  maintain  an  acnoo  few  the  death. 
— Yovovich  V.  Falls  City  Lumber  Co-  149  P. 
041. 

4=>3I  (Or.)  The  administrator  of  a  deceased 
employs  cannot  maintain  an  action  against  the 
employer  for  damages  Cor  the  death,  when  it  is 
alleged  to  have  been  caused  by  such  employer's 
negligence.— Evansen  t.  Grande  Bonde  Lumber 
Co..  149  P.  1035. 

<D)  Fleadinv  mA  ElTldcitae. 

®:»57  -(Ariz.)  In  action  by  personal  represeot- 
fttive  of  deceased  employ^  to  recover  for  liis 
death,  brought  under  Civ.  Code  1913.  tit  28, 
employe's  election  to  accept  compensation  under 
Workmen's  Compensation  Act  (Civ.  Code  1913, 
tit.  14,  c.  7)  was  defensive  matter,  which,  If  not 
raised  by  plea  or  answer,  might  be  waived  by 
defendant.— Behringer  v.  Inspiration  Gonsol. 
Copper  Co.,  149  P.  1066. 

(O)  Duiaares,  Forfeiture,  or  Ii4ne. 

«s»86  (Or.)  In  actioD  for  death  of  employ^, 
under  Employers'  Liability  Act  damages  keld 
amount  father  lost  by  death,  considering  aver- 
age earnings  of  deceased,  his  industry,  frugal- 
ity, and  saving  qualities,  as  bearing  on  how 
much  father  might  have  expected  to  inherit 
from  him  had  he  died. — Tovovich  v.  Falls  City 
Lumber  Co..  149  P.  941.  ^ 

(F)  Trl«l,  Jvdvneot.  aad  Bevlew. 

€=>t04  (Or.)  In  a  parent's  action  under  the 
Employers'  Liability  Act  for  death  of  a  son 
killed  in  service,  charge  held  to  instruct  the 
jury  sufficiently  that  dnmages  were  limited  to 
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compensatory  damaKea.— YoTorieh  t.  Falls  City 
Lumber  Co.,  149  P.  941. 

DEBTOR  AND  CREDITOR. 

See  Fraudulent  Conveyances. 

DECEIT. 

See  Fraud. 

DECREE. 

See  Divorce,  ^331,  832. 

DEDICATION. 

I.  WATURE  Aim  KEQUISFFES. 

®=>l  (Okl.)  Dedications  of  land  for  public  pur- 
poees  are  of  two  kinds,  statutory  and  implied, 
or  dedications  at  ctmimon  law.— Kee  t,  Satter- 
field,  149  P.  243. 

^»I3  (Cal.)  A  corporation  owning  a  water  sup- 
ply^ and  engaged  in  distributing  it  to  land  for 
irrigation  pursuant  to  agreement  on  a  mere 
private  use  may,  with  consent  of  the  owners  of 
the  right,  to  receive  such  water,  change  the  use 
to  a  public  one.— Franscionl  t.  Soledad  Land  & 
Water  Co.,  149  P.  161. 

4s>l6  (Cal.)  Where  a  corporation  takes  over  a 
water  plant  owned  by  an  iDdividual  obligated  to 
fumlsfa  water  for  irrigation  to  lots  sold  by  him, 
no  dedication  of  water  to  public  use  arises  from 
this  fact  alone. — Franscionl  t.  Saiedad  Land  & 
Water  Co.,  149  P.  161. 

Where  a  water  corporation  and  others  peti- 
tioned pursuant  to  Act  March  12. 1885  (St  1885, 
p.  95)  i  3,  and  secured  an  ordinance  regulating 
water  rates,  which  ordinance  remained  m  force 
and  was  complied  with  for  several  years,  held, 
that  a  private  use  of  water  furnished  by  the 
company  was  converted  into  a  public  use.— Id. 

That  the  corporation's  minute  book  failed  to 
show  a  resolution  authorizing  the  directors  to 

Kititlon  the  county  board  of  supervisors  to  regu- 
t«  water  rates  held  not  to  prevent  tbe  act  of 
the  corporation  from  constituting  a  conversion 
of  a  private  use  Into  a  public  ose^r-Id. 

«=>I6  (OU.)  An  that  iB  required  to  make  an 

implied  dedication  is  the  owner's  assent  and  the 
use  of  the  premises  for  the  purpose  to  which 
dedicated.— Kee  v.  Satterfield.  149  P.  243. 

Where  land  is  platted  into  streets,  lots,  and 
blocks,  and  lots  sold  according  to  tiie  plat,  tbe 
dedication  is  complete,  though  some  statutory 
requirements  have  not  been  obserred.— Id. 

4=>38  (CaL)  Where  a  private  use  in  water  for 
Irrigation  was  converted  into  a  public  use  by 
act  of  the  corporation  amounting  to  a  deijicatiou 
thereof  to  public  use,  the  corporation  could  not 
thereafter  revoke  the  dedication  and  convert  it 
back  into  a  private  use.— Franscionl  t.  Soledad 
Land  &  Water  Co.,  149  P.  161. 

DEEDS. 

See  Abstracts  of  Htle.  <S=s>3 ;  Adverse  Pos- 
sessitm,  <S=»60,  80;  Champerty  and  Mainte- 
nance, ®»7 ;  Covenants,  <S=»4fi;  Bstopnel, 
4=363;  Indians,  ®=»15  ;  Insane  Persons, 
97;  Judgment,  ®=>707;  Jury,  *=>13;  Logs 
and  LoKing,  ^>3;  Mortgages;  Principal 
and  Agent.  «BS»12e ;  Taxation.  4t»T54-816. 

I.  BEQimiTES  AZa>  VAXmiTT. 

(A)  Hatare  mmA  BaaentlalM  of  ConveraH- 

CM  In  Ucneral. 

®=>7  (Mont)  The  owner  of  realty  may  carve 
therefrom  and  convey  as  many  estates  or  in- 
terests, perpendicular,  horizontal,  petrtetual,  or 
limited,  as  physical  limitations  permit- R.  M. 
Cobban  Realty  Co.  v.  Donlan,  149  P.  484. 

^=>I7  (Okl.)  Inadequacy  of  con«deration  held 
not  sofflcient  to  require  tbe  setting  aside  of  m 


deed,  in  the  absence  of  fraud  or  nndoe  influ- 
ence.—Miller  T.  FolBom,  149  P.  1186. 

(B)  TsllAltr> 

9=368  (Okl.)  For   mental   incapacity   of  the 

Srantor  to  invalidate  a  deed,  held  that  be  must 
ave  been  incapable  of  comprehending  that  the 
effect  of  tbe  deed  would  be  to  divest  aim  of  ti- 
tle—Miller V.  Folaom,  149  P.  U85. 

The  test  of  capacity  to  execute  a  deed  is  abil- 
ity to  understand  the  nature  and  effect  of  the 
act — Id. 

m.  CONSTBUCTION  AND  OPEKA- 

Tion. 

{A)  Qeneral  Ral«a  of  Coostrvctloa. 

ft=>93  (Mont.)  Under  Rev.  Codes,  |  5030.  the 
intention  of  the  parties  to  deeds  is  to  be  ascer- 
tained from  the  language  thereof,  viewed  in  Its 
entirety,  not  as  presented  in  particular  seor 
tences  or  parasraphs.— R-  M.  GoUwn  Realty 
Co.  T.  Donlan,  1^  P.  484. 

IV.  PI^AimfG  Am>  BVIDBirOB. 

«S9208  (Kan.)  Evidence  held  to  show  a  valid 
delivery  of  a  deed.- Withers  v.  Barnes,  149  P. 
691. 

$=3211  (OkL)  Evidence  held  not  to  show  such 
mental  incapacity  of  plaintiff  as  to  require  the 
setting  aside  of  a  deed  executed  by  him.- Miller 
T.  Fobom,  149  P.  1185. 

DEFAULT. 

Se«  DiTonx^  «s»161;  Judgment,  *s»lQ8-175. 

DELIVERY. 

See  BUla  and  Notes,  «=964;  MortgMea,  ^74. 

DELUSION. 

See  Wills,  «s>8& 

DEMAND. 

See  limitation  of  Actions,  «=»66. 

DEMURRER. 

See  Pleading,  «»103-222. 

To  evidence,  see  Trial,  «=»139.  160,  lS6u 

DENTISTS. 

See  Physldans  and  Surgeons,  9s»ll. 

DEPOSITIONS. 

See  Craitinttance,  €=935. 

DEPOSITS. 

See  Banks  and  BankinK,  «a»119-154;  B» 
crows,  «s»l. 

DEPOSITS  IN  COURT. 

See  Oamishment.  «9>23& 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators:  Home- 
stead. «=»140;  Indians,  «s»18;  Taxation, 
«=>895,  906:  WiUs. 


n.  EimrXAD  AlfD  TKEIK 

RSSFEOTIVE  SHARES. 

(A)  Heirs  and  Next  of  Kla. 

«=326  (Okl.)  "Children,"  with  respect  to  par- 
entage, means  sons  and  daughters,  of  whatever 
age,  and  never  includes  "grandchildren,"  unless 
the  evident  or  necessary  implication  requires 
it.-Falter  v.  Walker,  149  P.  1111. 
«=>26  <Okl.)  OrdiQarUy,  tbe  word  "cbildren** 
means  Immediate  olbpring,  uid  does  not  include 
^iraDdchUdren.**— Lowrey  ?.  Le  Flore,  148  P. 
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^34  (OkL)  The  term  "chUdren  of  any  de- 
ceased brother  or  aister,"  ss  used  in  law  of  de- 
scent (Rot.  Laws  1910,  {  MlSf,  does  not  locluds 

EandsooB  or  sranddau^ten,  or  more  remote 
scendants.— Falter  t.  W^er,  149  P.  1111. 
«=334  (Okl.)  The  word  "children,**  as  used  in 
Rev.  St.  1910,  S  8418,  relating  to  the  descent 
of  property,  does  not  indade  "grandcbildren" 
of  a  deceased  brother  or  sister  o£  intestate;— 
Low»y  T.  Le  Flore,  149  P.  U12. 

nOL  BIGHTS  AND  UABUJTIEg  OF 
HUTM  AND  DIBTBZBUTBES. 

(B)  AdTaaoementa. 

4=>II5  (KanO  A  presumption  that  a  grant  of 
laud  from  a  utber  to  a  minor  son  was  an  ad' 
vancement  may  be  overcome  by  eurrouoding  cir- 
cnmatancea  and  parol  evideuce  of  the  father's 
statements.— Packard  v.  Packard.  149  P.  404. 

A  presumption  that  a  grant  of  90  acres  from 
a  father  to  two  minor  children  was  an  ad- 
vancement may  foe  overcome  by  surrounding 
circuinstances  and  parol  evidence  ot  a  judge 
who  divorced  the  parents  and  procured  the  exe- 
cntioD  of  the  deed.— Id. 

A  presumption  that  a  gift  from  father  to 
child  is  an  advancement  should  not  be  deemed 
BO  Strong  as  to  bring  about  an  ineqnltable  re- 
sult which  such  presumpdon  was  uitended  to 
pievent- Id. 

DESCRIPTION. 

See  Yendor  and  Purdutaer,  Sso22. 

DEVELOPED  WATERS. 

See  Waters  and  Water  Connes.  «s>lSO,  lfi2. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  4s»854 ;  Trial.  ^3»1.69. 

DIRECTORS. 

See  GorporatkHiB,  4s3206,  282. 

DISBARMENT. 

See  Attorney  and  Client,  ^s»44. 

DISCHARGE. 

See  Ouarant;.  ^72;  Principal  and  Surety, 
^162. 

DISCOVERED  PERIL. 

See  Negligence,  1^88. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error.  «s»954r-977;  Continu- 
ance, «=»7 :  Criminal  Law,  «=3ri8ft,  628.  683, 
696,  1151-1156;  Divorce.  *=9l61;  Evidence, 
4=^128^ :  Executors  and  Administrators, 
4=»194;  Injunction,  «=s»135:  Judgment,  4=s> 
139;  New  Trial,  4=96;  Pleading,  «s>236; 
Trial.  «S925,  68,  7D;  Witnesses,  ^248, 
267. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=>22.  120,  287,  836, 
847,  374.  891,  408.  430,  565,  635,  781-803, 
854;  Criminal  Law,  «s>1131;  Executors  and 
Administrators,  <@=»32;  IsBftne  Persona, 
23;  Judgment.  «=s>106,  199;  Municipal  Cor- 

n.  INVOLITNTABT. 

4=360  (CalApp.)  Judgment  for  plaintiffs  5% 

Sears  after  defendants'  anawer,  3  years  after 
iey  filed  crosa-complaint,  held  proper,  as  court 
had  not  lost  jurisdictiou  by  delay  in  prosecut- 
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ing  action  under  Code  Gv.  Proe.  i  583.— Hick- 
man V.  Lynch,  149  P.  997. 
•^60  (Mont)  Under  Rev.  Codes,  {  6714,  sabd. 
6,  a  suit  to  flx  rights  to  the  waters  of  a  stream 
will  not  be  dismuued,  although  judgment  ba» 
not  been  entered  for  eight  years,  where  all  the 
parties  were  entitled  to  relief,  and  were  also 
negligent  as  to  the  entry  of  the  Judgment — 
Joyce  V.  McDonald,  149  P.  953. 

DISQUALIFICATION. 

See  Judges.  «=>47,  61. 

DISSOLUTION. 

See  Corporations,  «s>630;  Partnership,  ^» 
290:  Schools  and  School  Distrlcte,  «S344. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Grlnanal  Law,  «=9628,  700.  919,  1037,. 
1048, 1171. 1186;  Grand  Jury.  *»41 ;  Man- 
damns,  •»187. 

DISTRICTS. 

See  Hli^aya.  «=»90. 

DIVORCE. 

See  Appeal  and  Error,  <S=>374,  801.  1238; 
Contracts,  ^sslll.  137:  Exemptions,  «s>86; 
Mandamus.  «=>51. 

nr.  JUBISDIOTION,  PBOOEEDINOS, 
AND  BELIEF. 
(V)  Jndsaacnt  or  Deore*. 

C»I6I  (Idaho)  Refusal  to  aet  aside  a  default 
entered  against  a  defendant  in  a  divorce  suit 
held  not  an  abuse  of  discretion,  where  it  ap- 
peared that  defendant  was  served  with  sum- 
mons, that  no  deception  was  practiced  on  her, 
and  that  plaintiff  did  not  agree  to  drop  the 
suit.— Darwin  v.  Darwin.  149  P.  467. 
®=»I70  (CaLApp.)  Interlocutory  decree  In  di- 
vorce defined,  and  held  that,  if  no  appeal  is  tak- 
en, it  becomes  final  with  respect  to  the  adjudged 
right  to  divorce,  and  as  to  property  rights. — 
Newell  V.  Superior  Court  of  California  in  and 
for  Los  Angeles  Oounty,  140  F.  99& 

AXJOCONT,  AIXOWANCEfl.  AND 
DISPOSITION  OF  FBOPEBTT. 

<S=b252  (Wash.)  Upon  divorce  granted  to  wife, 
award  to  her  as  her  separate  estate  of  real  prop- 
erty valued  at  $24,800  and  certaia  personal 
property,  leaving  the  husband  productive  es- 
tate valued  at  $71,500,  will  not  be  disturbed. 
—Williams  v.  Williams,  149  P.  342. 
«:=>254  (Cal.)  In  actiou  for  divorce,  property 
rights  held  finally  and  irrevocably  (wttled  after 
expiration  of  six  months  allowed  by  Civ.  Code» 
I  131,  for  apiieal  from  entry  of  interlocutory 
decree.— In  re  BolUoger's  EsUte,  149  P.  095. 

Allegatlou  in  husband's  complaint  for  divorce 
that  there  was  no  community  property  would 
support  a  finding  that  there  was  no  community 
property. — Id. 

A  widow  who  did  not  demur  to  the  complaint 
in  her  husband's  ictlon  for  divorce,  alleging  the 
nonexistence  of  community  property,  could  not 
collaterally  raise  the  question  for  the  first  time 
on  appeal  from  an  order  of  distribution  in  his 
estate.— Id. 

VI.  OUSTODT  AND  817FPORT  OF 
OKILDBEN. 

$=»298  (Or.)  That  father  was  better  able 
financially  to  raise  daughter  than  mother,  ob- 
lifced  to  work  for  living,  held  not  ground  for 
giving  such  father  custody  of  child  as  against 
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mother,  snccessful  in  suit  for  divorce.— McKay 

McKay,  149  P.  1032. 
^^9303  (Or.)  When  a  change  in  a  decree  in  a 
divorce  auit  as  to  the  CQBtody  of  the  child  be- 
comes justifiable  in  the  future,  the  decree  may 
be  modified.— McKay  v.  McKay,  149  P.  1032. 

th.  ope&atiok  and  effect  of 
divorce,  and  bioht8  of 
divobcx3d  persons. 

^=>33l  (Or.)  In  wife's  actioa  (or  divorce 
brought  in  California,  finding  that  she  was  eo- 
titled  to  JIO  per  month  to  be  paid  by  defend- 
ant, without  any  decree  following  such  concla- 
flion,  was  not  a  final  decree  apon  which  execu- 
tion m^bt  issue,  and  would  not  support  a  suit 
on  it  in  another  state.— Rowe  v.  Kowe,  149  P. 
S33. 

Cs>332  (Or.)  Under  Civ.  Code  Cal.  §{  138, 
139,  allowance  for  support  of  child  held  not  a 
final  decree  which  would  support  a  suit  on  it 
in  Oregon.— Bowe  v.  Bowe,  149  P.  533. 

DOCTORS. 

See  PhysidanB  and  Surgeons. 

DOCUMENTS. 

See  Evidence,  «=»353-358. 

DOWER. 

m.  RIGHTS  AND  REMEDIES  OF 
WIDOW. 

«=al07  (Or.)  Under  L.  O.  L.  J  7297,  a  widow 
renting  land  assigned  to  her  as  dower  held  en- 
titled to  collect  the  rent,  though  the  assignment 
was  set  asid&— Martin  v.  Fletcher,  149  P.  895. 

DRAINS. 

I.  ESTABUSHBCENT  AND  KAIN- 
TENANCE. 

«==>t8  (Utah)  Laws  1913,  c.  95,  (  32,  as  to 
special  drainage  district  elections,  held  mean- 
ingless as  to  notice  of  election,  and  an  elec- 
tion thereunder  was  invalid.— Moodr  v.  Millard 
County  Drainage  Dist  No.  1,  149  P.  48a 

DRAMSHOPS. 

See  Intoxicating  Uquors. 

DRUNKARDS. 

Sea  Criminal  Law.  «s»67. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=»266-320. 

DUPLICITY. 

See  Indietm«it  ud  Information,  ^»125. 

DYING  DECLARATIONS. 

See  Homicide,  4»21&-217,  83a 

DYNAMITE. 

See  Ezplosives,  «5>8. 


EASEMENTS. 


See  Dedication; 
^154. 


Waters  and  Water  Coorses, 


I.  CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

4s>24  (NJff.)  Ordinarily,  no  right  of  way  which 
has  been  used  during  the  unity  of  possession 
will  pass  on  severance  of  the  tenements,  unless 
proper  terms  are  employed  in  the  conveyance  to 
show  an  intention  to  create  the  right  de  novo.- 
Hichelet  v.  Cole,  149  P.  310. 


EJECTMENT. 

See  Evidence,  <8=>358;  Inssne  Penons,  <i=>97. 

n.  JURISDICTION,    PARTIES,  PRO- 
CESS, AND  INOIDENTAI.  PRO- 
CEEDINOS, 

^»52  (Wash.)  Summons  under  Rem.  A  Bal. 
Code,  I  818^  for  unlawful  detainer  KeU  insuffi- 
cient for  ejectment  Jeffries  v.  Spencer,  148 

P.  051. 

in.  PI,EADINO  AND  EVIDENCE. 

<6=»84  (Okl.)  Where  the  petition  in  ejectment 
is  drawn,  under  Comp.  Laws  1909,  I  6122,  and 
the  answer  is  a  general  denial  under  section 
6123,  any  defense  legal  or  equitable  that  will 
strengthen  the  d^endant's  title  or  defeat  plain- 
tiffs may  be  relied  on.— Bowser  T.  Jameson, 
149  P.  880. 

ELECTION. 

See  Wills,  «=s>ll. 

ELECTION  OF  REMEDIES. 

See  Death;  «=>57;  Sales,  «s»426. 

ELECTIONS. 

See  Counties,  «=»35 ;  Drains.  «»18;  Munici- 
pal Corporations,  9=»48.  918;  Schools  and 
School  Districts.  «=>38. 

Vn.  BALXOTS. 

«=>I80  (Wash.)  Under  Rem.  &  BaL.Code,  ff 
4905,  4927,  ballot  mailced  with  cross  in  voting 
space  to  right  of  contestee's  name,  and  with 
zero  to  riffht  of  conteataat's  uam^  add  a  valid 
vote  for  cotiteetee.— State  t.  BddtngB,  149  P. 
945. 

<S=»I94  (Wash.)  Under  Rem.  &  Bal  Code.  | 
4914,  ballot  with  crow  in  votiiB  square  to  the 
right  of  contestee^  name,  and  lero  In  such 
square  opposite  etmtestant's  name,  AeM  not  in- 
valid as  bearing  "distioguisbing  marks." — State 
V.  Eddings,  1^  P.  M5. 

X.  CONTESTS. 

«=>270  (Mont)  Corrupt  Practices  Act.  i  49,  in 
so  far  as  it  may  attempt  to  allow  candidate  who 
did  not  receive  the  highest  number  of  votes  to 
be  declared  elected  upon  the  ousting  of  the  one 
who  did.  is  in  violation  of  Const  art.  9,  1 13. — 
Cadle  v.  Town  of  Baker,  149  P.  96a 

XI.  VIOLATIONS  OF  EI.ECTION  ^WS. 

^328  (Ariz.)  In  view  of  Pen.  Code  1913,  | 
947,  an  information  held  not  to  charge  the  of- 
fense of  procuring  false  registration  denounced 
by  section  36  because  not  slleging  an  ordinance 
requiring  the  city  registration  autboriBed  ttf 
Civ.  Code  1913,  par.  1922.— State  t.  Pinran. 
140  P.  816,  8lf . 

ELECTRICITY. 

4=4  (Or.)  A  franchise  construed  to  permit 
an  electric  company  to  install  meters  at  any 
time,  though  it  also  provided  a  flat  rate  during 
the  life  of  the  franchise.— Ton-n  of  Haines  t. 
Eastmi  Oregon  Li^t  ft  Power  Co.,  149  P.  87. 

ELEVATORS, 

See  Master  and  Servant,  ^=b117. 

EMBEZZLEMENT. 

«s»8  (Okl.Cr.App.)  Where  ft  bank  employ^  em- 
bezzles funds  dep<wited  with  the  bank,  tlie  em- 
bezzlement is  against  the  property  of  tbe  bank, 
and  not  of  the  depositor. — Ballew  v.  State,  149 

1'.  1070. 

«S3I0  (Okl.Cr.App.)  Rev.  Laws  1910,  |  2673, 
authorizes  the  proseoiitiosi  of  a  banker  for  em- 
beisUng  funds  of  any  bank,  or  any  spedfied  fund 
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or  property  left  for  safe-keepiaff.  w  dlBtliamlrti- 
ed  from  depodto  <Hi  accounL-^allew  t.  State, 
149  P.  1070. 

^»30  (Okl.Cr.App.)  An  informntion  under  Rer. 
JUaws  1910,  i  2^.  held  detective  where  It  at- 
tempted to  charge  embeszlement  from  a  depositor 
and  at  the  same  time  alleged  that  the  transac- 
tion wae  with  defendant,  agent  of  the  bank, 
by  an  ordinary  depositor.— Baltow  t.  State,  149 
l».  1070. 

EMINENT  DOMAIN. 

See   Evidence,   4=>323;    Municipal  Corpora- 
tions, «=3454,  471;  Trial,  e=>25. 

L  HATVBE,  IBXTENT,  ANO  DB&BOA- 
TION  OF  POWEB. 

^=>2  (Mont.)  Statutes  providing  for  the  de- 
struction of  Infected  frnit  the  state  inspector 
of  fruit  pests  are  not  violative  of  Const,  art.  3, 
I  14,  prohibiting  the  taking  of  private  property 
for  public  use  without,  just  eompcosatlon.— Col- 
vill  V.  Fox,  149  P.  400. 

(Wash.)  The  right  of  eminent  domain  be- 
longs alone  to  tiie  state,  but  embraces  all  cases 
where  by  aatbority  of  the  sovereign,  or  for  the 
ppblic  good,  an  individual's  property  is  taken 
without  his  consent  to  be  devoted  to  some  par- 
ticular use.— State  v.  Superior  Court  for  Pierce 
County.  149  P.  6B2. 

The  time,  manner,  occasion^  and  method  of 
the  exercise  of  the  right  of  eminent  domain  are 
wholly  within  the  control  and  rliscretion  of  the 
Legislature,  except  as  restrained  by  the  Consti- 
tuti<«i.— Id. 

4=>SI  (Mont)  Statutes  authorizing  the  state 
inspector  of  fmit  pests  to  destri^  infected  fruit 
■are  not  unconstitutional  as  confiscating  private 
property  to  a  private  use  because  orchards  adja- 
cent to  those  Infected  will  benefit  from  the  de- 
struction of  the  menace  of  infection.— Colvill 
T.  Fox,  149  P.  496. 

ZI.  COKFENSATIOir. 

lA)  HecMsKy  and  ffnUleleiier  !■  Ocneral. 

«s»74  (Mont)  Under  Kev.  Codes,  I  7348,  the 
final  order  of  condemnation  follows  the  payment 
of  the  award  and  mav  not  be  entered  in  aavance 
thereof.— Great  Northern  By.  Co.  v.  Benjamin, 
149  P.  968. 

4=»75  (Wash.)  That  a  city  authorized  to  ac- 
quire waterworks  under  Rem.  &  Bal.  Code,  S§ 
8005-8010,  had  chosen  to  finance  the  undertak- 
ing by  creating  a  special  fund,  and  that  tbe 
total  sum  auuiorlzed  therefor  was  a  fixed 
amount  which,  however,  exceeded  the  award, 
keid  not  to  reiider  it  a  violation  of  Const,  art. 
1,  i  14^  for  the  city  to  take  possession  pending 
anpeat— State  t.  Superior  Court  for  Finoe 
County,  149  P.  0S2. 

(B>  TmklBV    or    Svfavisv    Propmptir  mm 
Oroaad  tot  C«mp«nMtloa. 

^»84  (Kan.)  A  city  purchasing  land  abutting 
on  a  stream  may  ose  the  water  for  ordinary 
purposes  Incident  to  the  land,  but  not  taKe  wa- 
ter from  the  stream  to  sell  to  inhabitants  with- 
out compensation  to  those  thereby  deprived  of 
water  rights.— Wallace  v.  City  of  Winfield,  149 
P.  693. 

«=s>85  (Nev.)  Under  Rev.  Laws,  {  5016.  as- 
sestunent  of  value  of  leasehold  interest  on  real- 
ty, a  right  of  way  over  which  was  sought  to  l>e 
condemned,  Md  not  required,  where  plaintiff 
bad  purchased  such  leasehold  interest— Truckee 
River  General  Electric  Co.  v.  Durham,  149  P. 
61. 

«Ea»90  (Colo.)  Const  art  2,  f  15,  providing  that 
private  property  shall  not  be  taken  or  damaged 
without  jnst  compensation,  does  not  make  a 
ditch  owner  absolutely  liable  for  dnmaRes  re- 
sulting from  its  construction  to  land,  no  part 
of  which  was  taken.— North  Sterling  irr.  Diet 


T^^ctanan,  149  P.  97;  Same  t.  Oehris,  li 

®=9lOI  (Wash.)  Owners  of  property  improved 
with  reference  to  paper  grade  of  street  held 
entitled  to  damages  when  different  grade  was 
ptahlished.— City  of  Spokane  r.  Onedne,  149 

(C)  Heasnre  and  Amoant. 

^=>\40  (Wash.)  Under  the  Constitution  requir- 
ing compensation  for  the  "taking  or  damaging*' 
of  property,  a  condemnation  wlierehy  the  right 
to  build  a  slope  on  defendant's  land  was  ac- 
quired cannot  be  construed  as  a  "taking,"  But 
amounts  to  "damaging." — Milwaukee  Terminal 
By.  Co.  T.  City  of  Seattle,  149  P.  644. 

m.  FBOOEESINOS  TO  TAKE  PKOP- 
EKTT  AND  ASSESS  COM- 
PENSATION. 

«=olG7  (Nev.)  Under  Rev.  Laws,  §{  5624, 
5818.  5199,  action  of  the  trial  court  in  calling 
a  jury  in  condemnaticHi  proceedings  Instituted 
while  the  subject  was  regulated  by  Laws  1907, 
c.  128,  providing  for  the  assessment  of  com- 
pensation and  damages  by  commissioners,  was 
justified.— Truckee  River  General  iSLectric  Co. 
v.  Durham,  149  P.  61. 

The  Ijegislature  may  delegate  to  a  jury  the 
power  to  fix  compensation  and  damages  in  con- 
demnation proceedings. — Id. 

In  condemnation  proceedings  instituted  when 
l4iws  1907,  c.  128,  regulated  the  matter,  aaaes»- 
ment  of  damages  by  jury  held  properly  had  aft- 
er Rev.  Laws,  gl  5606-6629,  Ukewiae  regulat- 
ing the  matter,  and  expressly  repealing  the 
former  act  went  into  effect— Id. 
«:»I67  (Wash.)  In  proceeding  to  determine 
damages  after  assesnnent  of  cost  of  change  of 
grade,  held,  that  tbe  damages  could  be  assessed 
by  the  eminent  domain  commission  under  Laws 
1907,  p.  339,  fi  63,  instead  of  by  the  city  council 
—City  oC  Spokune  t.  Onstine,  149  P.  1. 
^»I7I  (Wash.)  daims  for  damages  from 
change  of  grade  h^d  erroneously  rejected  be- 
cause not  filed  within  30  days.— City  of  Spokane 
v.  Onstine,  149  1*.  1. 

«»I77  (Wash.)  City  suing  to  determine  dam- 
ages from  change  in  street  grade  held  not  re- 
quired to  join  parties  it  did  not  t>elieve  to  t>e 
damaged;  they  liaving  a  right,  to  either  inter- 
vene or  bring  an  original  action.— City  of 
Spokane  v.  Onstine,  149  P.  1. 
^=>205  (Nev.)  In  condemnation  proceedings, 
testimony  of  defendant's  witnesses  on  the  point 
of  dama|[e  held  valueless,  as  based  on  erroneous 
assumption  that  plaintiff  might  fence  right  of 
way  sought  to  be  condemned.— Truckee  Uiver 
General  Electric  Co.  v.  Durham,  149  P.  61. 
«=»209  (Nev.)  Under  Rev.  Laws,  f  5226,  vaca- 
tion of  order  setting  condemnation  proceedings 
for  hearing  held  to  revive  defendant's  right  to 
demand  a  jury,  theretofore  waived  by  failure  to 
demand  before  setting  case  for  hearing.— Truckee 
River  General  Klectric  Co.  v.  Durtiam,  149  P. 
61. 

•=»222  (Nev.)  Instruction  in  condemnation 
proceedings  designating  as  an  easement  tbe 
right  of  way  for  passage  of  power  transmission 
line  held  proper,~Tmckee  River  General  Elec- 
tric Co.  V.  Durham,  1^  P.  61. 

In  condemnation  proceedings,  instruction  al- 
luding to  "severance"  of  laud  nought  to  be 
condemned  held  erroneous,  as  tending  to  give 
impression  that  plaintiff  might  fence  such  right 
of  way.— Id. 

^=>226  (Idaho)  Where  defendants  are  not  with- 
in the  district  court's  jurisdiction  when  notice 
for  appointment  of  commisrioners  In  eminent 
domain  is  !)ou(!ht  to  be  served  on  them  under 
Rev.  Codes,  S  52'26,  service  by  mall  under  sec- 
tion 4890  is  valid  under  section  522H.— Empire 
Mill  Co.  V.  District  Court  of  Eighth  Judicial 
Dist  in  and  for  Benewah  County,  140  P.  499. 
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Same  t.  District  Oonrt  of  First  Judleia!  Dlst 
is  and  for  ShoBhone  Ooanty,  Id.  506. 

Actasl  serrice  of  DOtice  for  ftppointment  of 
commissioners  held  sufficient  tliougli  not  made 
in  strict  compliance  witli  the  statate.— Id. 

A  notice  for  appointment  of  commissioners 
under  ttie  eminent  domain  statute  (Kev.  Codes, 
I  5226  et  eeq.)  held  suffident  under  section  11, 
wliere  it  was  made  March  Slst  and  fixed  the 
date  of  bearing  on  April  10th. — Id. 

Description  of  land  contained  in  notice  of 
hearing  of  application  for  appointment  of  com- 
missioners in  condemnation  proceedings  held 
sufficient. — ^Td. 

«=3238  (MonL)  Under  Key.  Codes,  S  7344,  an 
appeal  in  condemnation  proceedings  presents  the 
question  of  the  amount  of  damages,  and  the 
judgment  should  determine  tliat  qaeetion  and 
nothing  more. — Great  Northern  Ry.  Go.  t.  Ben- 
jamin, 149  P.  968. 

«=»241  (Mont)  A  recital  in  a  jadgment  in  a 
'Condemnation  proceeding  allowing  recovery  by 
plaintiff  of  an  excess  over  the  award  fixed  on 
^peal  is  improper;  Bev.  Codes,  }  7348,  cover- 
ing inch  case. — Great  Northern  By.  Co.  r.  Ben- 
jamin, 149  P.  968. 

4»24l  (Wash.)  A  Judgment  in  condemnation 

proceedings  instituted  by  a  city  to  acquire  a 
waterworks  plant  should  have  provided  for  an 
'Accounting  of  the  earnings  and  profits  of  the 
condemned  property  only  from  the  date  the 
condemnor  elected  to  pay  the  award,  and  not 
from  date  of  the  award. — State  v.  Superior 
Court  for  Pierce  County,  149  P.  652. 
<8=>254  (Nev.)  In  condemnation  proceedings  re- 
suiting  in  fixing  of  damages  at  $600  and  com- 
pensation at  $11,  payment  into  court  of  such 
compensatiOQ  by  plaintlS  held  not  to  estop  it  to 
appeal  from  the  award  of  damages. — ^Truckee 
Biver  General  Electric  Co.  t.  Durham,  148  P. 
«1. 

«»257  (Wash.)  Under  Bern.  &  Bal  Code,  % 
931,  held,  that  no  bond  was  required  to  be  giv- 
en by  a  condemoee  appealing  from  the  award ; 
sections  1721  and  1722  not  applying  in  such 
<!ase.— State  t.  Superior  Court  for  Pierce  Ooan- 
ty. 149  P.  652. 

-^=9262  (Wash.)  On  appeal  In  condemnation 
proceedings  instituted  hy  a  city  to  acquire  a 
waterworks  plant,  it  wiU  be  presumed,  in  the 
absence  of  a  contrary  showing,  that  the  right  to 
A  jury  trial  given  by  Const  art  1,  8  16,  was  not 
violated.— State  v.  Superior  Court  for  Pierce 
County,  149  P.  652. 

«=»263  (Idaho)  Bev.  Codes,  {  4231,  requiring 
that  nonprejudicial  errors  be  disregarded,  held 
to  apply  to  condemnation  proceedings.— Empire 
Mill  Co.  V.  District  Court  of  Eighth  Judicial 
Dist.  in  and  tor  Benewah  County,  149  P.  499 ; 
Same  v.  District  Court  of  First  Judicial  Dist. 
in  and  for  Shoshone  County,  Id.  505. 
^=9265  (Nev.)  In  condemnation  proceedings, 
where  defendant's  demand  of  damages  in  his  an- 
swer was  so  unreasonable  as  to  justify  plain- 
tiff in  litigating  the  cjuestion,  the  court  should 
not  impose  on  plaintiff  all  costs  accruing  after 
filing  the  answer. — Truckee  Biver  General  Elec- 
tric Go.  v.  Durham,  149  P.  61. 

IV.  REMEDIES  OF  OWNERS  OF 
PBOPERTT. 

«S927I  (Wash.)  Where  a  city  condemned  the 
right  to  establish  a  slope  on  defendant's  land 
to  support  a  street,  held,  that  damages  could 
not  be  denied. — Milwaukee  Terminal  Sy.  Co.  t. 
City  of  Seattle.  149  P.  644. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  «=»8 ;  Death,  ^»9,  31,  86, 
104;  Master  and  Servant  <g=a87.  179.  189. 
204,  250%,  256,  286;  Negligence.  «^101, 
136. 

ENTRY. 

See  Judgment,  «=b271,  273. 


EOUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  «=»212. 

EQUITABLE  ESTOPPEL 

See  Estoppti.  «ss»55-107. 

EQUITY, 

See  Corporations,  «==>202;    Countiea,  «=s>35; 

<  Creditors'  Suit;  Fraudulent  Conveyances, 
«=>241;  Injunction;  Quieting  TiUe;  Qe- 
ceivers;  Beformatimi  of  Instruments;  Set- 
off and  Counterclaim;  Specific  Performance; 
Trusts. 

I.  JUBISDIOnOlT.  PRINCXraES,  AKS 
MAXDfS. 

Salts. 

^=»46  (CoIo.App.)  The  parties  to  a  cMitnet  and 
deed  of  trust  entered  Into  an  agreement  where- 
by the  grantor  in  the  deed  of  trust  was  to  for- 
feit his  rights  under  certain  conditions.  The 
grantee  brought  a  suit  to  have  this  contract 
validated  ana  for  poases(d<Hi  of  the  premises. 
Held,  that  an  adequate  remedy  at  law  was  pro- 
vided by  foreclosure  of  the  trust  deed.— Newman 
V.  TibUtti,  149  P.  266. 

XV.  mEAoma, 

(D)  RepUestlom. 

^211  (Or.)  In  suit  to  quiet  title,  where  the 
complaint  alleged  fee-simple  ownership  and  ti- 
tle by  adverse  possession,  a  reply,  alleging  title 
under  sale  on  execution,  held  not  such  a  depar- 
ture as  to  render  erroneous  the  denial  of  de- 
fendants' motion  to  strike  It— MascaU  t.  Mur- 
ray, 140  P.  617;  QUk«y  v.  Same,  Id.  621. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE 

«S=»I  (Okl.Cr.App.)  Where  a  convicted  defend- 
ant is  at  Uber^,  and  has  not  served  bis  sen- 
tence, and  same  is  not  legally  stayed,  he  may  be 
arrested  as  on  escape  and  ordered  Into  custody. 
-Ex  parte  Oliver,  149  P.  117. 

«=35  (Cal.)  Under  Pen.  Code,  S  109,  It  is  an 
offense  punishable  by  Imprisoamait  in  the  state 
prison  to  assist  any  prisoner  to  escape. — Peo- 
ple T.  Creeks,  149  P.  821. 

ESCROWS. 

4=>l  (CaLApp.)  A  transaction  whereby  Botet 
and  mortgages  held  by  the  owner's  bondsnwe 
-were  deposited  with  a  bank  hOd  act  an  eaoow 
within  Civ.  Code,  |  1067^PhaMgar  T.  Fwdini, 

149  P.  1008. 

ESTATES. 

See  Descent  and  Distribatloa;  Dower:  Etxecn- 
tors  and  Administrators;   Joint  Tenancy; 

Perpetuities ;  Wills. 

ESTOPPEL 

See  Account  Stated,  «:=>1;  Alteration  of  In- 
struments, «=»23;  Carriers,  «=»I60,  21 S: 
Corporations,  €=»123;  Criminal  Law,  <8=' 
1077;  Eminent  Domain,  «=»254;  Eicmp- 
tiona,  *=>86;  Fraudulent  Conveyances.  <t=» 
295;  Husbajid  and  Wife,  «=»129;  Insur- 
ance, €=>719;  Municipal  Corporations. 
4SS.  489;  Sates,  ^288;  SchooLs  and  School 
Districts.  «8=»135;  Taxation.  «=>608;  Ven- 
dor and  Purchaser.  «=s>187 ;  Waters  atkd  Wa- 
ter Courses,  <&=s22Q. 

m.  EQUITABI.E  ESTOPFEX.. 

(A)  IV«tnre  «m«  BasentiMla  tm  GcaeraL 

^s»55  (Idaho)  The  grantee  held  estopped  from 
claiming  that  grantor  warranted  the  Utie,  as 


Digitized  by 


Google 


mi 


INDEX-DIGEST 


Bvldeaae 


against  liens  tbereafter  filed  for  the  constrnc- 
tioQ  of  improTements  thereon,  where  he  bonght 
with  kBOwledn  ot  the  facts  and  on  advice  of 
couoBcl  that  ni«  time  for  Bling  liena  bad  passed. 
•Uridt  T.  McPherson.  149  P.  29S. 

(B)  Oronnda  of  Btatoppel. 

^b63  (Arix.)  Where  plaintiff  refused  to  al- 
low defendant  to  exercise  his  option  to  convey 
part  of  mininK  claims,  the  fact  that  defeadant 
did  not  tender  a  deed  duly  executed  cannot 
be  talEen  advantage  of.— Bennie  BedteT'Franz 
Co..  149  P.  749. 

4=>92  (Idaho)  One  cannot  appropriate  the  ben- 
efits of  a  transaction  made  in  his  behalf  and, 
wbile  retaining  them,  disavow  the  burdens  aris- 
ing out  of  it— Blackwell  v.  Kercheval,  149  P. 
1060. 

(B)  Ple«dlB«,  BTldemee,  Trial*  and  Ko- 

«=>I07  (Or.)  Plaintiffs,  in  suit  to  quiet  title, 
who  had  pleaded  only  legal  titles  while  they 
proved  equitable  title  by  estoppel,  held  entitled 
to  judgment  where  defendants'  answer  was  a 
geDenu  denial,  which  gave  no  chance  to  plead 
title  by  estoppel  Id  reply.— Mascall  t.  Murray, 
149  P.  617;  Gilkey  v.  Same,  Id.  521. 

EVIDENCE. 

See  Accord  and  Satisfaction,  «=s925 ;  Account, 
Actitm  oo,  ^=oQ;  AdoptioD,  ^=>7,  13;  Ad- 
Tene  Pomeerion,  ^»85,  95,  114;  Alteration 
of  Instruments,  <=s»28.  29;  Animals,  «s>74 ; 
Appeal  and  Error.  «»281.  232,  282.  289,  501, 
635.  637.  671,  600,  901-934,  970,  1002,  1010- 
1012.  1048,  1060-1052,  1054,  30.W,  1058. 
1140;  Assault  and  Battery,  <&=>34;  Assign- 
ments,  «s9l37;  Banks  and  Banking,  «=9l54  ; 
BiUs  and  Notes,  «=>491:  Brokers.  «=9$,  54, 
84-86;  Burglary,  <8=338-42;  Carriers,  <8» 
176,  318;  Certiorari,  <8=>64;  Chattel  Mort- 
gages, €=>233 ;  Conspiracy,  ^=>19 ;  Constitu- 
tional  Law,  «=955,  266;  Contempt,  «=>60; 
Continuance,  4=»3fi;  Contracts,  4=»108,  142, 
346,  349,  350 ;  Corporations,  ^30,  80,  123 ; 
Criminal  Law,  «=>23(>-570,  505,  736,  741, 
761-764,  811-815,  935,  1036, 1153-1159, 1169- 
1170'^  ;  Damagee,  «=>159.  106  ;  Deeds,  «=» 
208,  211 ;  Descent  and  Distribution,  «»115 : 
Exchange  of  Property,  4=3>8;  Exceptions,  Bill 
of,  ^»13 ;  Bxplosives,  ^»9,  12;  False  Im- 
prisonment, *==>31 ;  Fraud,  €=^50 ;  Fraud- 
ulent Conveyances,  «=>101,  274r-300;  Gar- 
nishment, <s»162;  Habeas  Corpus,  4=>85; 
Highways,  4»77,  186;  Homicide,  «s»6. 180- 
254;  Husband  and  Wife,  «=>^  2flS-264, 
333;  Indemnity,  <S=»14;  Indiana,  «=»13 ; 
Indictment  and  Information,  ^=»137 ;  In- 
fants, «=920,  9S :  Insane  Persons,  «=923,  97  ; 
Insurance,  ®=>65S;  Intoxicating  Liquors,  €=> 
19.  226,  236,  239:  Judgment,  «=>480,  951; 
Kidnapping,  0=»5;  Landlord  and  Tenant, 
«=9  49,  1^ ;  Larceny,  ^57,  62 ;  Libel  and 
Slander.  «=3l00 ;  Master  and  Servant,  «sa80, 
250%,  265,  270.  278 ;  Mechanics'  Liens.  «=> 
281;  Mines  and  Minerals.  4»112;  Mort- 
gages, 4=>37;  Monicipal  Corporations,  ^=> 
m,  817,  819:  Negligence,  «=»121-134;  New 
Trial,  <8=>102-108;  Partnerehii),  C==19; 
Payment,  *s»74,  89;  Physicians  nnd  Sur- 
geons: Principal  and  Agent,  1L'3; 
Principal  and  Surety,  «=9l60;  K;i  il  londH, 
^=>282,  400;  Reformation  of  li«iUuuii,ijta, 
€=>45;  Replevin,  €=>71 ;  -Sales,  ^=>126; 
Schools  and  Scbool  Districts,  ^=3145;  Sher- 
iffs and  Constables,  ®=9l51 ;  Specific  Per- 
formance, ^s>121 ;  StipulatioDS,,  ^=»14 : 
Street  Railroads,  «=957, 114, 117TTrial, 
248,  252,  278;  Trover  and  Oonversioo.  <S=> 
40 :  Vendor  and  Purchaser,  ®=»341 ;  Waters 
and  Water  Courspa,  «&=»03,  107,  152,  160,  179, 
263;  WUlB,  «=352,  55,  166;  Witnesses. 

B^jption^^WB  Criminal  Law,  ^:>606-6S6 ; 


I.  JTTDIOIAZi  NOTICE. 

<e=»l  (Cal.)  Local  and  temporary  conditions  of 
pnblio  sentiment  and  local  pnMic  controTo^ea, 
as  whether  a  city  should  merely  complete  a 
generating  plant  for  electric  power,  or  acquire 
distributing  facilities  for  such  power  as  welt, 
are  not  subjects  of  judicial  notice.— Hartigan 
V.  City  of  Los  Angeles,  149  P.  590. 
®=>l  (Cal-App.)  The  exercise  of  judicial  notice 
is  not  confined  to  courts  of  record. — Anderson  v. 
Board  of  Dental  Examiners  of  California,  149 
P.  1006. 

€=^7  (C&l.App.)  A  court  will  probably  take 
judicisl  notice  of  the  qualities  of  such  things  as 
artificial  gas.  kerosene,  gunpowder,  and  dyna- 
mite.—Schmidt  y.  Union  Oil  Co.  of  California, 
149  P.  1014. 

(&:=3|6  (Idaho)  Judicial  notice  will  be  taken  of 
abbreviations  in  common  use  describing  legal 
subdiviyiona  of  land  by  meridian,  township,  and 
range,— Empire  Mill  Co.  v.  District  Court  of 
Eighth  Judicial  Dist.  in  and  for  Benewah  Coun- 
ty, 149  P.  499;  Same  v.  District  Court  of  First 
Judicial  Dist.  in  and  for  Shoshone  County,  Id. 
505. 

€=>29  (Okl.)  The  laws  of  Arkansas  which  were 
extended  over  the  Indian  territory,  belug  in 
force  in  Oklahoma,  under  Const.,  Schedule,  S  1, 
as  to  rights  under  Indian  Territory  contracts, 
need  not  be  proved.— Marx  v.  Hefner,  149  P.  207. 
€=>35  (Okl.)  Foreign  laws  must  be  proved. — 
Marx  V.  Hefner,  149  P.  207. 

n.  PBESUMFTION8. 

^:989  (OkL)  Whero  in  an  action  on  a  foreign 
contract  the  laws  of  the  foreign  state  are  not 

tileaded  and  proved,  it  will  be  presumed  that  such 
aws  are  the  same  as  those  of  Oklahoma.— Marx 

V.  Hefner,  149  P.  207. 

^=383  (Cal.)  There  is  a  presumption  that  a 
board  of  school  truBtees,  being  public  officers,  per- 
formed their  official  duty  and  required  contrac- 
tors  to  give  the  bond  provided  for  by  statute.— 
Miles  V.  Baley,  149  P.  45. 
<S=>B3  (Wash.)  It  will  be  presumed  a  sheriff 
performed  his  dut^  of  levying  an  attachment 
writ  delivered  to  him  for  levy,  with  an  indemni- 
ty bond.— National  Surety  Co.  t.  A.  C.  Fry  Co., 
149  P.  637. 

«=363  (Wash.)  It  win  not  be  presumed  that 
the  Insurance  commissioner  will  seek  to  for- 
feit insurer's  license  to  do  business  in  the  state 
on  grounds  eliminated  from  the  statute  by 
amendment.— Standard  Fire  InSk  Co.  of  Hart- 
fo^,  Cmu.,  v.  Fishhack.  149  P.  94SL 

m.  BUSDEV  OF  PBOOF. 

®C3»9I  (Colo.App.)  Where  the  complaint  set  up 
breach  of  a  covenant  that  the  grantors  were 
lawfully  seised,  and  the  answer  which  averred 
that  the  possession  of  another  was  not  adverse, 
was  traversed,  plaintiff  fans  the  burden  of  proof. 
-Stearaa  v.  Jewel,  140  P.  846. 

rV.  REUBTANOT.MATEBIALrTT.  Aim 
OOMPETENOT  IN  GENERAL. 

<A)  Faets  im  Issmo  asd  Ilcl«T«Mt  to  laaaas. 

^=>II3  (Cal.)  Id  action  for  damage  to  land, 
neither  gross  nor  net  income,  capitalized,  af- 
forded a  proper  basis  for  an  estimate  of  its  ac- 
tnal  market  value.— Do  Freltas  T.  Town  at 
Suisun,  149  P.  653. 

(B)  Rea  Oeatse. 

^=»l  19  (Colo.)  In  an  action  for  damages  for  de- 
struction of  property  and  deportation  of  plain- 
tiff, evidence  of  provocation  held  too  remote 
to  be  considered.— Meek  v.  Smith,  149  P.  027. 

<^t28^'2  [New.  voL  17  Key-No.  Series] 

(Ukl.)  Admissibility  of  statements  as  part 
of  the  res  gestffi  keid  largely  within  the  discre- 
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tioD  ai  the  trial  OMrt^-St  Loaii  Ie  S.  T.  B. 

Co.  T.  Fick.  14»  P.  1126. 

•9131  (Moot.)  K«fusal  to  permit' a  witDcss  in 
a  penonal  injarr  action  to  show  a  mark  mi  bis 
\uM&,  r«aembIin_K  a  fractnre  of  tbe  aknll.  ktld 
not  errnneoas,  in  the  abmnce  of  proof  tA  um- 
ilarity  of  coiiditi<Kia. — Conway  t.  Monidah  Tnut, 
149  P.  711. 

^=>I35  (Wash.)  In  an  action  by  a  contractor 
to  recover  for  orerpajilnents  for  materials  on 
the  KTonnd  of  fraad,  evidence  that  defendant 
bad  uwd  tbe  seme  means  to  defraud  other  con- 
tractors AcU  admissible.— Bran  t.  Dowdl,  149 
P.  343. 

V.  BEVrAKDWBOOiniAKTEVIDEHOE. 

^>I58  (OkL)  Adndsidon  of  oral  tesdmonr  that 

a  carrier  charged  a  rate  in  excess  of  that  e»- 
tabliflhed  by  the  Interstate  Commerce  Commis- 
sion held  error,  as  not  the  best  evidence  of  the 
establisbed  rate.— Chicago,  R.  I.  &  P.  Uj.  On. 
T.  CfaampUn  Lamber  Co.,  l-W  P.  119. 

VH.  ASMIBBIOirS. 

(A)  Hnimre,  rom.  mmA  lH«ideKta  l« 
eral. 

«a»2l9  (CoIoJkpp.)  That  suits  acainst  irantOT 
and  sons  pending  when  aDcged  fraudulent  con- 
vej-aoce  was  made  were  settled  1)7  one  of  tbe 
sons  hdd  not  sufficient  evidence  that  the  claima 
acainst  the  grantor  were  valid.— Fultoo  Inv. 
Co.  T.  Smith,  149  P.  444. 

(B)  By  pwttes  •w  o«h«n  iBtevmted  Im 

Kvemt. 

4=9222  (Ariz.)  In  an  action  to  recover  corpo- 
rate stock,  evidence  that  plaintiff  admitted  ^v- 
ing  the  stock  aa  a  bonus  at  the  time  the  con- 
tract was  made  Xeltf  admissible.— Sharpie*  v. 
Durall,  149  P.  673. 

(B)  Proof  AHd  Bffeet. 

4=>258  (Or.)  Evidence  of  authority  held  ineuf- 
ficirnt  to  admit  declarations  of  a  foreman  ad- 
mitting liability  of  a  ouster  for  an  acodeuL— 
Marks  T.  C<rfnmUa  County  Lumber  Co..  149  P. 
1041. 

IX.  HEARSAT. 

^s»3l7  (CoIo.Anp.)  Testimony  that  K.,  not 
shown  to  be  T.^a  agent  or  representative,  told 
witness  that  T.  asked  him  to  negotiate  for  set- 
tlement of  suits,  held  not  adroietsible  to  show 
T.'s  knowledge  or  consent  to  the  settlement*— 
Fulton  Inv.  Co.  v.  Smith,  149  P.  444. 
4=»323  (Nev.)  In  condemnation  proceedings, 
evidence  of  a  mere  offer  for  the  land  was  inad- 
misttible  od  issue  of  damage. — Truckee  River 
Geoeral  li^lectric  Co.  v.  Durham.  149  P.  61. 

X.  DOOUMENTABT  EVIDEHCE. 

(C)  Private  Wrlttmsa  ud  Pablleatloas. 

«s»353  (Or.)  Where  the  time  when  papers  were 
executed  was  an  issue,  the  papera  tbemselves 

are  properly  received  in  evidence. — Williams  t. 
Pacific  Surety  Oa.  149  P.  624. 

Documenta  showing  the  way  In  which  the 
parties  themselves  owstrued  toe  contract  are 
properly  received  in  evidence.— Id. 
4b»3M  (Cal.)  In  action  to  recover  share  of  net 
profits  due  under  a  written  contract  of  em- 
ployment, certain  exhibits  introduced  by  plain- 
tiff, showing  the  amount  of  the  net  i^rofits  for 
the  fimt  year.  Add  to  constitute  prima  facie 
admissions  by  defendant  of  the  profits  for  that 
year, — Ilorton  v.  Kcmillard  Brick  Co.,  149  P. 
813. 

^=>35S  (Idaho)  Admissiou  in  evidence  of  a  plat 
prepared  by  a  surveyor  and  showing  tbe  de- 
scription of  the  land  in  eontroveray  in  eject- 
ment held  not  error.— Papesh  v.  Weber,  149  P. 
1004. 


DUiCB  AFPBCnVB  WUfDraS. 

(A)  CMtradtetteK^  TsartaK.  *• 
TerM*  mt  WrtttM  Inatewnnt. 

^384  (Wash.)  Parol  evidence  is  InadwriasiMe 
to  add  to,  modify,  or  contradict  the  terns  of  a 
written  contract,  in  the  aluence  ot  fraud,  ac- 
cident, or  mistake  attendiog  its  makiBK.— ^acH 
V.  NicMs.  149  P.  068. 

«=>38S  (Or.)  A  statement  of  kws  fumidted  to 
tbe  insurer  may  be  explsioed  by  parol  eridence. 
where  it  waa  not  one  which  was  neccsaary  to 
be  io  writing.— Smith  v.  National  Surety  Col. 
149  P.  1040. 

«=»4I9  (Or.)  ruder  L.  O.  L.  I  798.  snbd.  3, 
consideration  expressed  in  a  writing  may  be 
inquired  into.— United  SUtas  Fldrti^  ft  Guar- 
anty Ca  T.  Martin.  149  P.  1003. 

(B)  lavalMntlKv  Writtem  tutruMst. 
«s»434  (CaLApp.)  An  answer  Md  not  to  al- 
lege fcudi  frhud  or  mistake  as  to  render  admis- 
sible parol  evidence  to  vary  a  bill  of  sale  wliich 
warranted  the  chattels  free  from  incumbrances. 
— Elsom  V.  Nef^  149  P.  375. 

(C)  Separate  cr  ■■fesevweat  Oral  A»ie«- 

asvat. 

^=>44l  (Wadi.)  In  aetloB  for  breach  iA  writ- 
ten contract  to  exchange  lands,  oral  testi- 
mony that  upon  defendant's  electi<m  to  taka 
caab  instead  of  a  mortgage  back  for  $1S;000; 
be  ahould  deed  his  pn^ity  in  order  that 
plaintiff  mi^t  mortgage  it  to  r^se  the  amoaM, 
held  inadmissible.— Olsen  v.  Nichols,  140  P.  66& 
«=»442  (Kan.)  Where  a  written  sale  contract 
IS  complete  and  containa  a  warranty,  tbe  buy- 
er cannot  rely  mi  prior  or  ocmtemporaaeooa  oral 
representations  as  constituting  a  warranty. — 
Aultman  &  Taylor  Machinery  Co.  v.  Schierkolk, 
149  P.  680. 

<8=>443  (Colo.App.)  Parol  evidence  is  admii>si- 
ble  to  show  that  a  note  for  the  price  of  stock 
in  a  trading  corporation  was  given  solely  to 
secure  tbe  maker  s  patronage. — Ueorge  v.  Wil- 
liams, 14y  P.  837. 

«S=>443  (Colo.App.)  Under  Rev.  St.  lOOS,  { 
4479,  parol  evidence  is  admissible  to  show  tbat 
a  note  was  delivered  to  be  used  solely  as  col- 
lateral security  and  had  been  returned  to  the 

Kiyee  after  the  paj-meut  of  the  secured  debt.^ 
ivine  v.  Western  Slope  Fruit  Growers  Ass'n. 
149  P.  841. 

^=:>4A4  (Colo.App.)  Parol  evidence  is  admissi- 
ble to  show  a  contemporaneous  agreement  that 
the  note  for  the  purchase  of  corporate  sto^ 
should  l>e  payable  only  out  of  the  dividenda  and 
patronage  on  the  stock.— George  v.  Williams^ 
149  P.  887. 

^»444  (OkL)  Parol  evidence  is  adnussiUe  to 
prove  an  oral  condition  precedent  to  the  maker's 

obligation  <n  a  note. — Adama  v.  Thurmond,  I'W 
P.  1141. 

®=»44S  (Colo.App.)  A  written  extension  of  Uie 
time  of  payment  of  a  chattel  mortgage  controls 
as  to  the  date  of  its  maturity,  and,  in  the  aheenee 
of  fraud,  accident,  or  mistake,  parol  evidence  is 
inadmissible.— Moody  t.  Sindlinger,  149  P.  263. 

(D)  Coa«tniotl«a  or  A»|ill«atloa  af  I<aa« 

saase  of  Writtca  laatrameat. 

<8=>448  (Wash.)  Parol  evidence  Is  admissible 
to  show  the  situation  of  parties  to  a  writing  and 
the  circumstances  under  which  the  instrument 
was  executed,  to  ascertain  the  intention  of  the 
parties  and  so  to  properly  construe  the  writing 
-OUen  v.  Nichols,  149  P.  668. 
^=>459  (Cal.)  Parol  evidence  held  admissible 
to  show  tbe  execution  by  a  corporation  of  a 
note  siKned  by  its  president  and  secretary. — 
San  Joaquin  Valley  Bank  t.  Gate  City  Oil 
Co.,  149  P.  557. 

•S=)459  (Okl.)  A  note  held  no  ambiguous  as  to 
authorize  admission  <tf  parol  evidence  to  sbow 
that  Che  directors  and  president  of  a  corpora- 
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tioD  signed  iritli  Intention  to  bind  theniMlvM  M 
individuals.— Denman  t.  Breimamen,  14S  P. 

Zn.  OPINION  EVIDENCB. 

(A)  CoBelMloH   maA   0»liit*m   of  Wlt- 
BaasM  Sm  a«BeMl. 

«=»47l  (Okl.)  In  an  action  for  a  brober'i  com- 
pensation, B  question  asked  the  purchaser  held 
objectionable  as  calling  for  a  conclusion  as  to 
the  procnrinv  cause  ot  tbe  sale.— Scblegel 
Fuller.  149  P.  lUa 

^»474  (Okl.)  Evidence  of  nonexpert  witnesses 
held  to  show  sufficient  acqualDtance  and  oppor- 
tunity for  observation,  to  enable  them  to  fonn  a 
belief  as  to  plaintiff's  mental  condition  and  ez- 

Sress  opinions  relative  thereto.— Farmers*  A 
lerchantd'  Bank  of  Mountain  View  v.  BaUe, 
149  P.  214. 

^=»474V2  (Kan.)  Testimon;  as  to  ordinary 
matters  connected  with  the  treatment  of  a  pa- 
tient and  observable  by  any  one  may  be  given 
^  z^ezpert  witnesses.— Tard  t.  tiibbona,  149 

<8=>48l  (Or.)  The  superintendent  of  a  logging 
company's  railway  could  testify  whether  it  was 
necessary  for  members  of  tbe  crew  of  a  lofcging 
train  to  travel  over  the  can  when  in  motion.— 
Evansen  T.  Grande  Bonde  IiOmber  Co.,  149  P. 
1036. 

(B>  SoMcota  of  IBzvart  nPeatlataar. 

4o506  (OrJ  Testimony  of  expert  that  a  horse 
driven  by  a  servant  was  not  a  safe  one  for 
the  work  was  not  admissible;  that  question  be- 
ing for  the  jury. — Marks  t.  Columbia  County 
Lumber  Co.,  149  P.  1011. 
«s»507  (Or.)  The  habit^  diaracteristie^  and 
diapoeitioa  of  the  horse  are  matters  of  such 
common  knowledge  that  it  would  not  require 
expert  testimony  to  determioe  whether  a  horse 
was  safe  for  certain  work. — Marks  v,  Columbia 
County  Lumber  Co.,  149  P.  1041. 

(C)  Competency  of  Bxperta. 

(3=3536  (Kan.)  Where  there  is  a  uniformity  in 
the  rules  of  practice  of  different  schools,  a  quali- 
fied practitioner  of  any  school  is  competent  to 
testify  whether  treatraoit  was  negligently  ad- 
ministered.—Yard  v.  Oibbons,  140  P.  432. 
43»543  (Cal.)  A  witness  who  had  seen  and  ex- 
amined the  land,  who  knew  sometliing  of  its 
condition  or  of  the  market  values  of  land  in 
the  vicinity,  or  the  values  of  land  similarly 
situated,  might  give  bis  opinion  as  to  the  value 
of  land  with  and  without  underground  water 
supplying  springs.— Do  Freitas  v.  Town  of  Bni- 
•un,  149  P.  653. 

(D)  BxKDiiitatloa  of  Experta. 

®=»547  (Cal.)  An  expert  witness  should  not  be 
asked  regarding  specific  facts  in  his  examina- 
tion in  chief. --De  Freitas  v.  Town  of  Suisun, 
149  P.  56S. 

(F)  BSect  ol  Opinion  Elvldenoe. 

«=s>972  (Cat.)  Tbe  weight  of  tbe  testimony  of 
expert  witnesses  as  to  the  value  of  land  before 
and  after  the  diversion  of  underground  spring 
water  depends  on  the  knowledge  he  shows  in 
his  answers  to  the  prelimiQarjr  questions  and 
on  crosB-examination.— De  Freitas  r.  Town  of 
Suisun,  149  P.  668. 

XIT.  WEIGHT  AND  SUITIOIENOT. 

4s>586  (Cal.)  Testimcny  by  one  run  down  at  « 
crossing  that  he  looked  and  listened  should  be 
disr^ffided  where  in  conflict  with  physical  facts. 
— Chrlssinger  v.  Southern  Pac.  Co.,  149  P.  175. 
^»68S  (Cat.)  Although  the  uncontradicted  tes- 
timony of  a  witneBB  may  not  generally  be  disre- 
garded by  a  court,  where  the  testimony  of  the 
witness,  though  positive,  Is  improbable  when 


tested  by  rules  wblcb  govern  men  of  ordinary 
capacity  in  a  given  business  transaction,  the 
court  may  refuse  to  credit  it. — California-Cal- 
averas  Mining  Co.  v.  Walls,  149  P.  595. 
4^588  (Xev.)  Undisputed  pby^cal  facts,  wMch 
necessarily  point  to  but  one  conclusioUj  cannot 
he  overcome  by  contradictory  oral  testimony.— 
Week  T.  Reno  Traction  Co.,  149  P.  66. 

EXAMINATION. 

See  Appeal  and  Error,  «=s>971;  SMdence,  ^3 
547;  Witnesses.  «=>248-277. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^248,  261,  601.  719; 
Criintnal  Law,  «s»1064;  Trial,  ^278. 

EXCEPTIONS,  BILL  OP. 

See  Appeal  and  Brror.  ^=»82,  601,  628,  644, 
681, 657.  690,  n4, 026;  Coats.  «s»264;  Crim- 
inal Lav,  «=»1088. 

E.  NATUBE,  FORM,  AND  CONTENTS 

IN  GENXRAI.. 

€=»I3  (Mont.)  In  proceedings  of  an  equitable 
nature  appellant  must  present  all  the  evidence 
involving  controverted  questions  of  fact  in  the 
exact  words  of  the  witnesses. — Joyce  v.  Mc- 
Donald. 149  P.  953. 

<n=>20  (Mont.)  An  amended  bill  of  exceptions 
will  not  be  considered  as  of  right  where  it  is 
not  engrossed  and  it  does  not  appear  what 
amendments  were  included  therein.~-Great 
Northern  Ry.  Co.  v.  Benjamin,  149  P.  968. 

EXCESSIVE  DAMAGES. 

See  Damages,  4»132. 

EXCHANGE  OF  PROPERTY. 

See  Conspiracy,  ^=»19 :  Corporations,  esa2S2 ; 
Elvidence,  ^»441;  BVand,  «=3l^  22. 

9=»3  (Or.)  A  statement  that  a  restaurant,  for 
which  plaintiff  was  induced  to  exchange  bis 
farm,  was  a  good  place  and  profitable,  is  not 
a  statement  of  a  positive  fact  on  whicn  plain- 
tiff was  eotitied  to  rdy.— Black  v.  Irvin,  149  P. 
640. 

In  a  sale,  statements  which  are  mere  boost- 
ing or  puffing  cannot  be  the  basis  of  an  action 
for  rescission.— Id. 

^=»4  (Wash.)  Contract  for  exchange  of  land 
held  to  be  treated  as  if  it  contained  a  provision 
omitted  by  the  scrivener's  mistake.~-Calhonn, 
Uenny  &  Ewiiig  v.  Pedcrson,  149  P.  23. 
<S=>8  (Kan.)  Where  defendant  procured  plain- 
tiff's realty  in  exchange  for  worthless  securi- 
ties, held,  that  8  decree  that  defendant  reconvey 
on  payment  for  improvements  a^^d  return  of  se- 
curities, or  pay  plaintiff  a  certain  sum  and 
have  tbe  title  quieted,  was  not  inequitable  as 
to  defendant— Rowland  v.  Cowan,  149  P.  698. 
«=>e  (Or.)  Plaintiff,  who  allied  that  defend- 
ant made  misrepresentations  in  effecting  an 
ezcheoge  of  property,  has  the  burden  of  proof. 
—Black  V.  Irvin,  149  P.  540. 
«=»8  (Wash.)  Repudiation  by  party  to  contract 
for  exchange  of  land  Jkeld  to  waive  provision 
that  titie  must  be  marketable  as  condition  pre- 
cedent to  injured  party's  ri|;ht  to  maintain  ac- 
tios on  note  posted  as  forfeit.— <^alhoun,  Denny 
&  Ewing  V.  Pederson,  149  P.  25. 

Absolute  repudiation  by  party  to  agreement 
for  exchange  of  land  held  to  release  Injured  pat- 
ty from  obligation  to  submit  marketability  of 
his  title  to  arbitration  as  condition  precedent 
to  maintain  a  suit  on  note  deposited  as  a  forfeit 
-Id. 

EXECUTION. 

See  Attachment ;  Husband  and  Wife,  «=>12e. 


Tor  eases  in  Dse.  IHc  A  Am.  Dig.  Key  No,  Swiss  *  Indexes  sse  sams  topic  and  KRT-NUHBBH 


Digitized  by 


Google 


140  PAOIinO  BBPOarFBB 


mo 


V.  8TAT.QirA8Rnrq.VAOATINO.AJn> 
RBliBF  AOAIK8T  BXBOUTiOK. 

€=3l7l  (Kbd.)  As  owner  of  realty  may  enjoin 
its  sale  under  an  execution  Isauea  on  a  judg- 
ment against  anotber  person  in  an  action  to 
wliich  the  owner  was  not  a  part7.— Yonnt  v. 
Hoover,  14fl  P.  40S. 

^13172  {Kan.)  The  judgment  creditor  held  not 
a  necessary  party  to  an  action  to  eiijoin  a  sher- 
iff from  selling  a  third  peraon's  property  under 
execution.— Xonnt  v.  Hoover,  148  P.  4U8. 

Vn.  SATE. 

(A)  ll«An«r,  Comdact,  VMlldlty,  ssd  Cob- 
flrmlBK  or  Vao«tlnB. 

^=9245  (Or.)  Deliberate  acquieacence  of  judg- 
ment debtors,  in  void  sale  of  realty  under  exe- 
cution, heU  an  equitable  confirmation  validnt- 
ing  such  BBle.-^MaacaU  Murray,  149  P.  517 ; 
Qilkey  t.  Same,  Id.  521. 

^3250  (Colo«&.pp.)  It  would  be  anconsclonable 
to  sell  under  execution  property  worth  )^,OO0  to 
satisfy  a  judgment  for  S3,000:— Fulton  InT.  Co. 
V.  Smith.  149  P.  444. 

(B)  Title  and  Klarbta  of  Parcharier. 

«s9275  (Or.)  A  sberifTs  sale  of  realty  under 
necution  held  to  have  left  legal  title  in  judg- 
ment.  debtore,  even  U  regular  in  all  respects, 
where  there  was  oo  official  record  of  such  sale, 
no  order  confirming  it,  and  no  deed  delivered. 
— MascaU  T.  Murray,  149  P.  517;  Gilkey  t. 
Same.  Id.  621. 

(O)  Redernvtlom. 

^294  (Colo.App.)  Under  Rev.  St  lOOS,  H 
3e'52-^654,  Aeld,  that  a  mortgagee,  who  failed 
to  redeem  from  a  sale  on  execution  under  a  pri- 
or judgment,  lost  his  rights  as  against  suSae- 
guent  judgment  creditors,  who  redeemed  and  had 
the  property  told  under  tlieir  judgment.— JeniuDS 
T.  Gold  Collar  Min.  &  Mill.  Co.,  149  P.  269. 
«=»295  (Kan.)  Under  Code  Civ.  Proc.  §  476 
(Gen.  St.  1909.  S  6071),  held,  that  the  redemp- 
tion period  IB  reckoned  from  t^e  day  on  winch 
tbe  property  Is  stricken  off,  rather  than  from 
when  the  sale  is  confirmed.— Piatt  v.  Maherty, 
149  P.  734. 

Where  an  order  setting  aside  an  execution 
sale  is  vacated  and  tbe  sale  confirmed  and  an 
appeal  taken  and  the  litigation  continued  until 
after  expiration  of  tbe  redemption  period,  tbe 
court  may  give  opportunity  to  redeem  within 
a  reasonable  time  after  termination  of  tbe 
litigation.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Action,  ®=>15 ;  Appeal  and  Error,  «=>4r»9, 
477,  S54;  Banks  and  Bankinc.  «=s>1.tO; 
Death,  €=s>31;  Descent  and  iKstribation; 
Wills. 

I.  ADKnnaTBATIOH  IN  OEKEBAI.. 

(Wash.)  An  administrator  stands  in  a 
fiduciary  relation  to  those  beneficiallv  interest- 
ed in  ^e  estate,  and  he  must  do  that  which 
will  best  serve  their  interests,  and  bis  own 
good  faith  is  not  enough.— Stewart  v.  Baldwin, 
149  P.  662. 

n.  APPOINTMENT.  QTTAX.IFICATION, 
AND  TENURE. 

«s>l7  (Mont)  Though  Rev.  Codes,  |  7432, 
^ves  to  the  surviving  husband  or  wife  tbe  ab- 
solute rigbt  to  administer  or  to  name  admin- 
istrator, request  by  any  other  person  named  in 
lection  7447  is  addressed  to  discretion  of  court 
—In  re  Infelise's  Estate,  149  P.  365. 

Benefit  f^ven  to  surviving  husband  or  wife  to 
administer  or  name  the  administrator  may  un- 
der Rev.  Codes,  i  6181,  be  waived.— Id. 
®=»24  (Mont.)  Under  treaty  between  United 
fitates  and  Italy.  Italian  consular  agent  for 
Montana  held  ^titled  to  administer  estate  of 


an  Italian  subject,  dytnr  In  Montana.— In  re 

Infelise's  Estate.  149  P.  365. 
<S=332  (Mont)  Nonresident  relative  of  decedent 
may,  under  Bev.  Codes,  S  7447,  petition  to  re- 
voke letters  of  administration  issued  to  any  oth< 
er  person  than  enumerated  relatives  of  dece- 
dent.—In  re  Infeliee's  Estate,  149  P.  36-^i. 

Under  Rev.  Codes,  gf  7446,  7447,  a  petition 
to  revoke  letters  of  administration  and  to  ap- 
point petitioner  must  show  that  request  for  ap- 
pointment of  petitioner  was  filed. — ^Id. 

Delay  of  17  months  before  filing  petition  to 
revoke  letteza  of  administration  and  to  appoint 
petitioner  Aeld  to  juatify  diBmiaaal  <i  petition. 
—Id. 

Where,  on  proceedings  to  revoke  letters  of 
administration  and  appoint  petitioner,  no  ques- 
tion touching  appointment  in  first  instance  was 
raised,  the  court  will  presume  that  due  notice 
was  given  before  appiuntment— Id. 

nr.  0OU.E0TION  and  mamacubkent 

OF  ESTATE. 
<A}  IB  General. 

«=39l  (Mont)  Under  Rev.  Codes,  |  7S02,  ad- 
ministration held  an  entirety  and  to  extend  to 
the  whole  of  the  estate  within  tbe  jurisdiction, 
and  the  administrator  has  the  exclusive  right 
of  control  subject  to  the  orders  of  tbe  diatnct 
court— Murpby  v.  Nett  149  P.  713. 
«s»l22  fMont)  Under  Rev.  Codes,  8  7474.  spe* 
dal  administrator,  until  displaced  by  qualifica- 
tion of  executor  or  general  administrator,  AeM 
to  have  exclusive  control  over  the  estate.— 
Murphy  v.  Nett  149  P.  713. 

V.  ALLOWANCES  TO  gUHVAVlEO 
WIFE,  KITSBAND.  OB 
OHIZJ>REN. 

«=^194  (Cal.)  A  family  aUowance  of  $1,000 
a  month  to  widow  of  a  deceased  who  left  an 
estate  of  about  a  million  held  not  an  abuse 
of  discretion.— In  re  Oowell'a  BsUte,  149  P. 
808. 

VX  AIXOWANOE  AND  VATKENT  OF 
OIAIK8. 

CB)  Preiien(«tloii  «Md  AUowmnee. 

«Es»334  (CaLApp.)  Under  Code  Ctv.  Five.  U 
1490,  1498,  neglect  of  an  administrator  to  act 
on  a  claim  for  ten  days  after  presentatinn  is  a 
rejection  authorizing  claimant  to  sue. — Habcrlj 
T.  Haberly,  149  P.  53. 

(C)  Dispnted  Claims. 

«S3255  <Okl.)  That  a  judgment  rendered 
against  an  estate  under  Rev.  Laws  1910.  |  6300^ 
directed  the  Issuance  of  execution  held  not  to 
impair  its  effectiveness  as  an  adjudicated  claim 
against  the  estate.— NatloBal  Lumber  &  Creo- 
soting  Go.  7.  Sobison'fl  Estate,  149  P.  1133. 

(D)  Prlopllies  Md  Parnent. 

4=3258  (Okl.)  Where  the  transcript  of  a  judg- 
ment rendered  against  an  estate  on  a  rejected 
claim  under  Rev.  Laws  1910,  |  6350.  is  fik-d 
in  tbe  pr<^te  proceedings,  tbe  administrator 
should  par  same  in  due  course  of  administra- 
tion.—National  Lumber  &  Creosoting  Oo.  t. 
Robison's  Estate.  149  P.  1133. 

VHX.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 
(B)  AppllcKtloB  ttad  Order. 

«»343  (Wash.)  Under  Rem.  ft  BaL  Oode,  tt 
ISOS,  1005,  an  administrator  unable  to  man 
a  sale  except  by  a  transaction  which  amounted 
only  to  a  flange  in  the  form  of  a  mortgage  debt 
forming  basis  of  petitiiui  to  sell,  must  take  an 
<»der  fUlowini  him  to  remortCBce  the  ptoiftxtr. 
—Stewart  rrBaldwin,  149  P.  662. 

iC)  Sale. 

4»365  (Wash.)  A  surviving  husband  acting  as 
administrate  of  hii  wife's  eatate  cannot  tray 
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either  directl;  or  indirectly  at  his  own  sue. — 
Stewart  v,  Baldwin,  149  P.  662. 

A  sale  of  real  estate  b;  a  surviving  husband 
a*  adminiBtrator  of  bla  wife's  estate  held  con- 
■tnictiv«ly  fraudulent  as  against  heirs  of  wife. 

X.  ACTIONS. 

«=>431  (Colo.App.)  The  district  court  has  jaris- 
diction  of  an  action  against  an  executor  for  mon- 
ey had  and  received  through  fraud  of  decedent, 
Uioagh  ao  claim  is  first  presented  asainst  the 
estate.— Selkregg  t.  Thomas,  140  F.  273. 

Where,  in  an  action  for  money  bad  and  re- 
ceived, executors  are  substituted,  and  they  aa- 
jnrer  and  proceed  to  trial  and  judgment,  otijtfi- 
tion  to  tailure  to  first  present  the  demand 
against  the  ectate  is  waived. — Id. 

EXEMPTIONS. 

See  Bankruptcy,  «=9400 ;  Garnishment,  «b»18  ; 
Homeatead;  Taxaticm,  «=>1Q3~106. 

r  HATUBE  AMD  lULTBHl'. 

(A)  Hmtnre,  Creation,  Dnratloa,  m.md  Bilfeot 
in  0«nerml. 

4=94  (Mont)  An  exemption  statute  enacted  to 
obedience  to  Const,  art.  18.  |  4,  must  be  Hberal- 
ly  copstrued,  as  conferring  a  family  right  which 
may  be  asserted  by  the  wife  of  the  judgment 
debtor.— MenneU  t.  WeUa,  149  P.  W4. 

.(B)  Feraona  Bntlttod. 

«=»I9  Olont)  Under  Bar.  Codes.  H  3662, 
471^  6824,  6825,  an  abandoned  wife  may  claim 
exempt  property  as  against  a  Judgment  against 
her  huslKina,  she  being  the  "head  of  the  family," 
— Mennell  v.  Wells,  149  P.  954. 
«s>30  (Kan.)  The  word  "children,"  as  used  in 
Oen.  St  1009,  S  3484,  providing  that  exempt 
personalty  may  be  kept  by  the  widow  for  her- 
self and  children,  includes  adults  as  well  as 
minors.— Spencer  v.  Barker,  149  P.  786. 

Under  Gen.  St  1000,  }  3484,  h^ld,  that  title 
to  the  exempt  persooalty  Is  not  subject  to  divi- 
sion or  partition  by  the  children,  though  all 
are  of  age  and  living  away  from  the  widow's 
residence,  so  long  aa  the  widow  needs  such 
property. — ^Id. 

(C)  Property  and  Blvhta  Exempt. 

4s=^5  (OkL)  Ice  box,  meat  chopper,  and  weigh- 
ing scales  used  by  a  retail  meat  dealer  keU  not 
aempt  under  Rev.  Laws  1910.  g  3342.— Edgin 
V.  Bell-Wayland  Co.,  149  P.  lite. 

A  retail  meat  dealer  is  a  vendor  or  merchant 
and  not  eng^ed  in  a  "trade"  or  "profession" 
within  Ber.  Laws  1810,  |  33^,  exwtpting  all 
tools  and  apparatus  used  is  any  trade  or  pro- 
fesdon. — Id. 

n.  TRANSFER  OR  INCUMBRANCE 
OF  EXEMPT  PROPERTf. 

«=»86  (Kan.)  Where  a  wife,  after  procudog  a 
divorce  awarding  her  her  husband^s  personal 
property,  claimed  an  automobile  and  proved  it 
was  exempt  as  used  in  her  husband's  ousinesB, 
held  that  she  was  not  estopped  or  bound  by  her 
busband's  representations  to  one  to  whom  he 
mortgaged  it  that  tfae  car  belonged  to  a  corpora- 
tion.—Wi<^ham  T.  Traders'  State  Bank^  149  P. 
433. 

ITnder  Gm.  St.  1909,  |  5235,  held  that.  If 
an  aatoDtobile  on  which  a  morteage  was  placed 
by  the  husband  without  the  wife's  consent  was 
exempt  as  used  in  -the  husband's  bnrinesa,  t^ie 
mortgage  was  void.— Id. 

EXPENSES. 

See  Taxati(Hit  ^905. 

EXPERT  TESTIMONY. 

flee  TCividence.  «=»506-{?72;  Trial,  ^s>92. 


EXPLOSIVES. 

See  Munldpal  Oorporations,  «a»TOl,  766,  821 ; 
Trial,  «»121.  243. 

^»ft  (Wash.)  In  an  action  against  the  owner 
of  a  briclcyard  for  injory  to  plaintiif  by  the 
explosion  of  a  dynamite  cap,  defendant's  negli- 
gence ia  leaving  such  caps  wnere  children  might 
find  them  held  for  the  jury  under  the  evidence. 
— Mathia  v.  Granger  Brick  &  Tile  Co.,  149  P.  3. 

Whether  between  defendant's  negligent  act  in 
leaving  dynamite  caps  where  children  might  get 
at  them  and  the  explosion,  injuring  plaintiff, 
there  intervened  an  independent  intelligent 
cause,  relieving  defendant  of  liability,  held  for 
the  jury  under  the  evidence.— Id. 

Where  the  negligence  charged  is  in  the  care 
of  extremely  dangerous  agencies,  snch  as  high 
explosives,  and  the  disastrous  results  of  such 
negligence  might  reasonably  be  anticipated, 
courts  do  not  look  too  narrowly  for  independent 
caueefl  intervening  between  the  injury  and  the 
defendant's  negligence  to  relieve  him  from  lia- 
bility.—Id, 

The  act  of  plaintiff's  mother  in  laying  aside  a 
dynamite  cap  taken  from  his  pocket  without 
knowledge  of  Its  character,  so  that  he  later  se- 
cured it  again  and  was  injured,  held  not  an  in- 
tervening (iause  between  the  acddent  and  de- 
fendant's original  negligence.— Id. 
<S=>8  (Waab.)  In  determining  the  negligence  of 
a  boy  of  11  in  bandHng  dynamite,  tne  jury 
should  make  allowances  tor  bis  youth,  and  in- 
quire whether  he  exercised  such  care  as  might 
reaaonably  be  expected  of  one  of  his  age,  intelli- 
gence, and  experience  under  like  circumstances. 
—Davis  V.  City  of  Weuatchee,  149  P.  837. 

(OaLApp.)  In  an  actitai  against  seller  of 
oil  for  injury  from  an  explosion  of  a  lamp,  evi- 
dence held  sufficient  to  support  a  finding  that 
the  accident  was  due  to  the  inferior  (luality  o£ 
the  oil,  not  to  plaintiff's  n^cUgrace.— £ichmidt  v. 
Union  Oil  Co.  of  CalUorniirX48  P.  1014. 

An  instruetion  that  courts  will  take  judicial 
notice  of  gualitieB  of  artificial  gas,  kerosene, 
gunpowder,  etc.,  Md  properly  refused  aa  con- 
fusing.—Id. 

4ssbI2  (Kan.)  In  order  to  recover  for  damages 
causpd  by  blasting,  negligence  must  be  shown. 
—Host  V.  Union  Pac.  K.  Co.,  140  P.  679. 

Kvidence  held  to  suatein  a  verdict  implying 
negligence  in  blasting.— Id. 

EXTRADITION. 

See  Habeas  Corpus,  «=»92.  . 

n.  XHTEBSTATE. 

<^30  (Nev.)  A  person  must  be  within  the  state 
at  the  time  of  the  commission  of  the  acte  con- 
stituting the  offense  for  which  he  is  sought  to 
be  extradited  in  order  to  become  a  fugitive  from 
justice.— Kx  parte  Bobereoo,  140  P.  182. 

One  sought  to  be  extradited  for  wife  abandon- 
ment in  tbe  state  wherein  he  was  married,  held 
not  to  be  a  fugitive  from  justice  within  the  law 
of  extradition.— Id. 

FACTORS. 

See  Brokers; 

^=>2  (Wash.)  The  Commission  Merchants*  Law 
(Kern.  &  Bal.  Cude,.H  T024-7U3j)  is  not  invalid 
because  requiring  a  timall  license  fee  of  such 
person ;  tbe  fee  not  being  oppreaslve.- State  v. 
Walter  Bowjn  &  Co.,  140  P.  330. 

«=>2"/2  [New,  vol.  17  Key-No.  Series] 

(Wash.)  Tbe  Commission  Merchants* 
Iav  CRem.  &  BaL  Code,  If  7024-7035)  is  not 
invalia  because  requiring  the  giving  of  a  surety 
bond  before  a  license  can  be  granted. — State  T. 
Walter  Bowen  St  Co.,  148  P.  330. 
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False  ImpriMUMmt  149  PAGIFIG 

FALSE  IMPRISONMENT. 

See  SberiffB  and  Constables.  «s»168. 

I.  OmX.  UABUJTT. 

(A)  Aetm  COMtltntlBB  Palae  Imprlaoament 
and  Liability  Therelor. 

«S3|5  (N.M.)  Where  a  aerrant,  vitb  aathority 
to  eject  and  arrest  trespaBaera,  assaults  aod 
arrests  one  whom  be  erroneously  believes  to  be 
a  trpspasser,  the  master  is  liable. — Childers  t. 
Southera  Pae.  Co.,  149  P.  307. 

'i  liat  a  watchiuao  employed  by  a  railroad 
company  ^'as  also  u  police  officer  constituted  do 
defense  to  an  act  penormed  by  hinn  In  the  scope 
of  bis  employment  for  the  company  and  in  the 
line  of  his  duty  to  It— Id. 

(B)  AetlOBa. 

4=331  (Colo.)  In  an  action  for  damages  for 
false  imprisonment,  evidence  held  to  warrant 
judgment  against  defendants.— Meek  t.  Smith. 

149  I'.  627. 

■  FALSE  REPRESENTATIONS. 

See  Fraad. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  ^=>8;  Master  and  Serrant, 
204^  266;  2<fegligence,  «»iai.  136. 

FEES. 

See  BiUs  and  Notes,  «=3l60 ;  Costs,  ^184; 
Infants,  «=>50 ;  Mortgages,  «=»125,  681. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «B>163-18ft. 

FILING. 

See  Appeal  and  Error,  «=>356.  408.  SOB,  621, 
624,  765.  773.  1170;  Eminent  EKimain,  «=> 
171:  Infants,  €==>80;  Intoxicating  Liquors, 
4s>206 ;  Logs  and  Logging,  4=^28 ;  Mechan- 
ics' Uens,  ^132 ;  Mines  and  Minerals,  «=» 
112. 

FINDINGS. 

See  Alteration  of  InstromentB,  4=929;  Appeal 
and  Error.  *»1001-1012,  1071;  Trial.  «=» 
866,  362.  392-^5. 

FINES. 

«»I2  (Mont.)  Provision  of  Rev.  Codes,  B  9371. 
for  a  judgment  that  defendant  pay  a  "Gne  and 
costs,"  directing  imprisonment  till  they  be  i>aid, 
held  applicable  where  the  statute  only  author- 
ises Imposition  of  a  "fine."-^tate  District 
Court  of  First  Jadlcial  Dist  in  and  for  Lewis 
and  Clark  County.  149  P.  958. 

A  greater  penalty  than  a  fine,  the  limit  for  a 
first  offense  under  Kev.  Codes,  X  8388,  held  not 
imposed  by  provision  of  judgment,  pursuant  to 
section  9871.  for  imprisonment  a  day  for  each 
f2  of  fine.  In  default  of  payment  <d  fine.— Id. 

FIRES. 

See  Bailroads,  «S3222. 

FISH. 

Ree  Officers,  4=^11. 

4s>8  (Nev.)  The  state  has  inherent  power  to 
enact  laws  to  protect  fish  within  its  territory, 
and  may  impose  such  condltioos  and  limitations 
on  the  tailing  thereof  as  it  sees  fit. — Ex  parte 
Crosby,  149  P.  860. 
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*=>9  (Nev.)  St  1913.  c.  270,  f  0,  is  properly 

enacted  under  the  police  power  to  protect  and 
preserve  the  fish  within  the  public  waters  of 
the  state.— Bx  parte  Crosby,  149  P.  989. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Ejectment,  «=>52;  Landlord  and  Tbuutt, 
«8=>«2,  288,  290,  29L 

I.  cnm.  LiABUJTT. 

®:=>24  (Ca].A|n>.)  In  an  action  of  unlawful  de- 
tainer, a  description  in  the  lease  that  the  build- 
ing was  situated  on  the  southwesterly  "line" 
of  two  intersecting  streets  held  to  mean  that 
it  was  situated  <m  the  *\»mer"  of  sndi  stseets. 
— Oloovich  T.  Damnbnrg,  148  P.  876. 

FORECLOSURE. 

S^^pgml  and  Error,  ®=>327 ;  Mortgages,  4=s> 

FOREIGN  JUDGMENTS. 

Ses  Jndgmoit,  «s>8l8.  822. 

FORFEITURES. 

See  Appeal  and  Error,  4b»781  ;  Vendor  and 
Purchaser,  4=>101,  187;  Waters  mud  Watw 
Courses,  «»152. 

FORMA  PAUPERIS. 

See  Criminal  Law,  ^olOTT. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «s>176,  200. 

FRANCHISES. 

See  CoDstitutiooal  Lew,  <8=>129 ;  Oorporatioiu, 
«»630;  Electricity,  «»»4;  Gas,  «s>14. 

4s>2  (Or.)  When  two  interpretations  of  an 
agreement  created  by  an  ordinance  granting  a 
franchise  are  permissible,  that  construction 
which  is  most  favorable  to  the  public  should 
ha  adopted.— Town  of  Haines  v.  Kiostem  Ore- 
gon Light  &  Power  Co.,  149  P.  87. 

FRAUD. 

See  Action,  4s>27;  Banks  and  Banking.  ^9 
112;  Chattel  Mortgages,  «=»230 ;  Conspiracy, 
«=>19;  Corporations,  «=»30,  80,  121,  232; 
Kvidence,  ^s»l36 ;  Executors  and  Adminie- 
trators,  «=>3d5.  431;  I^ud^  Statute  of; 
Fraudulent  Conveyances;  Infants,  9=>58« 
110;  Insurance,  ^s»400,  723;  Jaf^ment,  «=> 
373;  Jury,  ^13;  Larceny,  «=»13;  Honey 
Received,  «»17:  Sales.  «s>53.  126;  Taza^ 
tion.  «=»805,  809;  Trial,  «=»203. 

X.  DECEPTION  OOMSTITUTmO 
FBAUI>  AXJ>  T.TABn.TTY 
THEBEFOB. 

9=>9  (Or.)  la  a  sale,  statements  which  are 
mere  boosting  or  puffingcannot  be  the  basia  of 
an  action  for  frauds— Black  v.  Irvin,  149  P. 

540. 

€=>i2  (CoKApp.)  A  representation  which  con- 
stitutes a  promise  to  do  something  in  the  future 
does  not  constitute  fraud.— Creighton  t.  Camp- 
bell, 149  P.  44& 

9=>i8  (Wash.)  A  false  representation  as  to  the 
estimated  cost  of  a  street  improvement  assessed 
sgainst  abutting  lots,  made  to  induce  one  to 
accept  the  lots  in  exiAange,  is  a  false  repre- 
sentation as  to  a  material  fact— Crawford  r. 
Armacost,  149  P.  81. 

<t»22  (Waali.)  One  exchanging  his  land  for 
city  lots  may  rely  on  representations  of  the 
owner  of  the  lots  as  to  the  amount  of  an  as- 
sessment against  them  for  a  street  improve- 
ment—Crawford T.  iLnnocea^  140  F.  81. 
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»2S  (Wash.)  A  false  repr«eent8tion  as  to  the 
amount  of  aaacsgment  for  a  street  improve- 
ment held  actionable,  regardleni  of  the  beDcQts 
oonfeired  by  the  improTement^-CrawfOTd  t. 
AramcoBt,  149  P.  31. 

n.  AOTIOXS. 

^:aSO  (Or.)  Fraud  cannot  be  presumed,  but 
must  be  allied  and  established  lay  the  greater 
weigh^  of  the  evidence. — Black  v.  Irvin,  140 

(D)  DmmKKCS. 

^^59  (ColoApp.)  The  measure  of  damages 
from  fraud  inaudng  the  purchase  of  corporate 
stock  is  the  difference  between  the  actual  value 
of  the  stock  and  what  it  would  have  been  worth 
if  the  repreeentations  had  been  true.— Oreightoo 
V.  Campbell,  149  P.  448. 

(Ei)  Trial,  JaAweat*  aad  B«tI«w. 

^66  ((^lo.App.)  A  verdict  for  plaintiff  (tor 
fraud,  in  which  aefendants  were  not  shown  to 
have  participated,  will  not  be  Rustaincd,  though 
it  was  not,  in  apparent  excess  of  plaiDttflTs 
probable  loss,  due  to  his  trust  in  the  misrep- 
resentations of  a  third  peison.— Ordghton  r. 
CuDpbell.  149  P.  44& 

FRAUDS,  STATUTE  OF. 

See  Brokers,  «8=>  84. 

m.  PROMISES  TO  ANSWER  TOR 
DEBT.  DEFAUIiT  OR  MISOAR- 
RIAOE  OF  ANOTHER. 

4»I7  (Colo.)  Letter  written  by  defendant  to 
phrsician  ooncemlns  bill  against  defendant's 
son.  in  whidi  check  for  a  part  <it  the  Mil  was 
Inclosed,  held  not  such  a  promise  to  par  the 
debt  of  another  as  is  contemplated  by  the  stat- 
ute of  frauds.— Morse  v.  Friend,  149  F.  ei8. 

Vm.  REQmSITES  AlfD  SITFFIOUEOT 
OF  WRITINO. 

«=»II6  (Colo.)  Under  Rev.  St.  1008,  H  2B60, 
2682.  2663,  2677,  an  agent* s  authority  to  con- 
tract for  sale  of  land  on  behalf  of  his  principal 
must  be  conferred  in  writioc— Springer  v.  CHty 
Bank  k  Trust  Co.,  149  P.  253. 
^s»ll6  (CoUkApp.)  A  contract  and  deed  exe- 
cuted by  one  professing  to  be  an  attorney  in  fact 
is  void  under  the  statute  of  frauds,  where  he 
was  not  authorised  In  writing  to  execute  the 
same.— Newmu  T.  mbbitts,  1^  P.  266. 

Ratification  of  the  act  of  an  nnauthorixed 
agent  in  contracting  to  sell  real  estate  moat  l>e 
in  writing.— Id. 

FRAUDULENT  CONVEYANCES. 

See  Appeal  and  Enw,  ^=>d31 :  Evidence,  ^» 
219. 

L  TRAHSFERSAMD  TRAHSAOTIOMS 

nnrAUD. 

(B)  nature  mnA  Vorm  of  Traiufer. 

4=327  (Or.)  An  agreement  between  plaintiffs 
debtor  and  hie  co-owner,  whereby  the  debtor 
conveyed  his  equity  to  his  co-owner,  who  com- 
pleted the  payments  and  gave  the  debtor  a 
contract  to  reconvey  to  him,  held  not  to  show 
an  intention  to  defraud  plaintiff.— Union  Credit 
Ass'n  T.  Corson.  149  P.  318. 

rB)  Oomsider»tl*a. 

4s>76  (Co1o.App.)  The  issuance  of  the  stock 
of  a  corporation  in  i>ayment  for  property  con- 
Tcyed  to  the  corporation  is  a  valuable  consider- 
ation for  such  conveyance.— Fulton  Inv.  Co.  v. 
Smith.  149  P.  444. 

^76  (Or.)  Under  Ia  O.  L.  I  7401.  protecting 
a  purchaser  for  valuable  consideration,  in  case 


of  frandnlent  ctmreyancea,  if  the  purchaser  has 
no  notice  of  the  fraud  it  is  not  necessary  that 
the  consideration  be  adequate  if  It  is  valuable. 
—Grant  County  Bank  t.  Hayes,  149  P.  47a 

(F>  CoBfl«eatlal  Relations  of  Parties. 

«=>IOI  (Okl.)  That  the  parties  to  a  conveyance 

are  related  by  bluod  or  marriage  does  not,  of 
itself,  establish  fraud,  but  may  be  considered 
with  other  evidence,  especially  if  the  parties 
are  near  relations  and  members  of  the  same 
household.-WImberly  v.  Winstock.  149  P.  238. 

<G)  Keservations  and  Trusts  for  Graulur. 

<&=3l09  (Colojipp.)  Vnder  Rev.  St.  1908,  S 
26G5,  that  corporate  stock  was  transferred  in 
trust  for  transferror  held  not  to  iuvalidate,  as 
against  creditors,  conveyance  ci  land  in  pay- 
ment of  the  stock.— Fnlton  Inv.  Co.  T.  Smith, 
149  P  444 

In  view  of  Rev.  St.  1008,  S  851,  trust  rela- 
tion between  corporation  and  stockholder  held 
not  to  invalidate  as  against  creditors  convey- 
ances in  payment  of  stuck  under  sectioo  2065, 
and  tiie  analogous  common-law  rule  as  to  real 
estats^Id. 

(H)  PrefeMBees  t«  OreAftors.  ■ 

<ft=>l  IS  (Or.)  Under  L.  O.  L.     7397-7401.  re- 

latin^  to  fraudulent  conveyances,  a  debtor  has 
the  right  to  prefer  one  creditor  over  another, — 
Grant  (>>unty  Bank  v.  Hayes,  149  P.  473. 

(J)  Raowledace  and  lateat  of  Oraatee. 

«=»I60  (Or.)  Under  U  O.  L.  {  7401.  ^tect 
ing  a  purchaser  for  valuable  consideration,  in 
case  of  fraudulent  conveyances,  if  the  purchas- 
er has  notice  of  the  fraud,  it  is  immaterial 
what  consideration  is  paid. — Grant  Couuty 
Bank  v.  Hayes,  149  P.  473. 

in.  BEHEDIES  OF  CREDITORS  AND 
PITRCHASERS. 

(A)  Person*  BntlUed  to  Asaert  IvTalldltr. 

4k»208  (Colo.App.)  Trust  relation  between 
corporation  and  stockholder  held  not  to  inval* 
idate  conveyance  of  land  in  payment  of  stock 
as  against  creditor  wboae  claims  accrued  after 
assignment  of  the  stock.— Foltam  Ibt.  Co.  t. 
ftnith,  149  P.  444. 

(C)  RlvkC  Of  Aetloa  tm  Set  Aside  TFaas- 
feiv  aad  Defeaeea. 

^39241  (Mont.)  A  creditor  cannot  invoke  the 
aid  of  equity  to  reach  his  debtor's  assets,  which 
have  been  fraudulently  conveyed,  without  hav* 
ing  acquired  a  lien  theretm  by  appropriate  pro> 
ceraings  at  law,  or  unless  a  trust  exists  therein 
in  his  favor.— Koopman  v.  Maosolf,  149  P.  401. 
«=>242  (Or.)  That  a  judgment  creditor  had 
knowledge  of  the  fraud  in  a  conveyance  by  the 
judi^ment  debtor,  would  not  prevent  him  from 
setting  aside  sudd  conveyance  but  is  important 
only  as  showing-  acquiescence.— Grant  Coun^ 
Bank  t.  Hayes,  149  P.  473. 

(G)  ETldencc. 

€=►274  (Colo.App.)  Conveyance,  though  volun- 
tary and  without  consideration,  held  not  pre- 
sumptively fraudulent  as  against  subsequent 
creditors,  and  actual  fraud  must  be  shown.— 
Fulton  Inv.  Co.  v.  Smith,  149  P.  444. 

Subsequent  creditor  suing  to  set  aside  cnn- 
veyance  as  made  to  defraud  an  existing  cred- 
itor heid  bound  to  prove  the  verity  and  legality 
of  such  alleged  existing  creditor's  claims.— Id. 

$=>277  (Mont.)  Conveyance  by  insolvent  hus- 
band to  wife  tbrouxh  another  Acid  to  place  on 
the  wife  the  burden  of  sbowinj;  consideration. 
—Koopman  v.  Mansolf,  149  P.  491. 

^9278  (Mont.)  Conveyance  by  insotvant  Inu- 
band  to  wife  through  another  KM  to  place  on 
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the  wife  the  boTden  of  showing  good  faith. — 
Koopmao  v.  MaQwU,  149  P.  491. 

The  burden  is  upon  plaintiff  to  show  that  a 
conrevance  by  a  third  party  to  the  debtor's  wife 
was  made  in  frand  of  creditors.— Id. 

One  who  atta<±s  the  Talidltj  of  a  convey- 
BDce  as  being  in  fraud  of  creditors  has  the  bur- 
den of  proof,  even  tbongh  it  arises  out  of 
dealings  lietwe^  hiuband  and  wife.— Id. 
«=3295  (CalApoJ  In  a  soit  to  set  aside  a 
transfer  of  mortgages  and  notes  claimed  to  he 
fraudulent  as  to  plaintiff,  a  judgment  for  de- 
fendants  held  warranted.— Phenegar  v.  PaoUni, 
140  P.  1008. 

•=»295  (OkL)  In  a  anit  attacking  a  oonverance 
of  land  08  in  fraud  of  creditors,  the  inquiry  ex- 
tends to  all  circumstances  bearmg  on  the  ques- 
tion,—Wimberly  T.  Winstock.  149  P.  238. 
9=»295  (Or.)  In  an  action  by  the  assignee  of 
a  judgment  creditor  to  set  aside  a  fraudulent 
oHiveyance,  evidenoe  held  to  show  that  the 

i'Ddgment  creditor  was  estopped  by  acquiescence 
rom  attactdng  the  conveyance.— ^rant  County 
Bank  v.  Hayes,  149  P.  473. 
4=>295  (Wastu)  In  considering  inferences  of 
fraud  in  an  alleged  fraudulent  conveyance,  held 
that  nnder  Rem.  &  Bal.  Code,  IS  5292,  8766, 
a  claim  for  unliqaidated  damages  by  the  creditor 
was  not  entitled  to  the  same  standing  as  an 
existing  acknowledged  or  contract  debt. — 
Petrovitsky  v.  Smith.  149  F.  641. 

In  an  action  to  set  aMde  as  fraudulent  con- 
Teyancet  by  a  husband  to  his  wife  and  family, 
eridenoe  held  to  sustain  a  vexdict  for  defendant. 
—Id. 

«=>298  (CoIo.App.)  Proof  M  actual  fraud  ne<>- 
essary  to  support  subsequent  creditor's  action 
to  set  aside  roluntnry  conveyance  must  be  bo 
clear,  precise,  and  indubitable  aa  to  exclude 
presumption  of  good  faith.— Fulton  Inv.  Co.  t. 
Smith,  149  P.  444. 

^^300  (Mtrnt.)  In  an  action  to  set  adde  a  con* 

veyance  from  husband  to  wife,  as  in  fraud  of 
creditors,  evidence  held  sufficient  to  justify  a 
finding  tliat  the  conveyance  was  without  con- 
uderation.— Koopman  v.  ManaoLC  140  P.  491. 

(I)  Trial. 

^=>3I0  (CaLApp.)  In  a  suit  to  set  aside  a  con- 
veyance as  a  fraud  on  creditors,  a  finding  which 
did  not  detennine  the  interest  o£  persons  whose 
rights  were  admitted  in  the  pleadings  is  not 
defective.— Phenegar  v.  Paolini,  149  P.  1006. 

In  a  suit  where  a  conveyance  was  questioned 
as  in  fraud  of  creditors,  held,  that  there  was 
no  conflict  between  a  finding  and  conduiions  of 
law^Id. 

FUGITIVES  FROM  JUSTICE 

See  Bxtradltion,  «=s»30. 

GAME 

See  Fish;  Officers,  «3>11. 

^»3'/2  {Nev.)  The  state  has  inherent  power  to 
enact  Laws  to  protect  game  within  its  territory, 
and  may  impose  such  conditions  and  limitations 
on  the  taking  thereof  as  it  sees  fit. — Ex  parte 
Crosby.  149  P.  98U. 

GAMING. 

X.  OA1CBZ.INO   CONTRACTS  AND 
TRANSACTIONS. 

<B)  Blshts  and  Remedies  of  Parties. 

«»29  fOkl.)  A  ataheholder  who  refused  to  rv- 
tum  money  wagered  by  a  party  who  repudiated 
the  contract  prior  to  the  event  on  which  the 
wajrer  depended  h«ld  liable  to  thejiarty  thus 
repudiating.— Hilton  t.  Bailey,  149  F,  8G3. 

H.  PENALTIES  AND  FORFEITURES. 

«=»60  (Okl.)  Rev.  Laws  1910,  §S  2r>06.  2i>07, 
held  not  to  ftothoriie  the  fnisure  and  deetroe- 


tion  of  moD^  as  an  "artida  or  appaiatM  nit- 

ahle  to  be  used  for  gaoiUiac  porponefc"— MB- 

ler  V.  Sute.  149  P.  364. 

Seienre  of  mtmey  in  a  raid  on  a  gamlriiBC 
room,  and  payment  of  same  to  coonty  tRanr- 
er,  held  unauthorized,  nnder  Ber.  Mmwu  tUO, 
H  2906;  2S07^Id. 

GARNISHMENT. 

See  AttsAmeat. 

n.  PERSONS  AND  PROPERTT 
JEOT  TO  OARNISHMEHT. 

«s9r8  (Okl.)  The  United  States  and  the  ttnr- 
al  states,  together  with  their  officers  and  agents^ 
held  exempt  from  nmiahnient  piocesa— Maa- 
weU  T.  Grimes,  149  P.  11S2. 
<8=>38  (OkL)  Under  Comp.  Laws  1900.  |  5725, 
held,  that  a  check  or  draft  cannot  be  made  the 
subject  at  garnishment- First  State  Bank  of 
Aildi]«tion  V.  I«t«imer,  M0  P.  lOOSk 

VI.  PBOCEEDIHOS  TO  SUFPOBT  OB 

ENFORCE. 

«»I29  (WashO  Order  that  ganuabee  defend- 
ant, who  had  an  attorney's  lien  on  the  note 
which  had  occasioned  Us  tieing  garnished, 
should  turn  such  note  orer  to  tiie  piaintiff, 
subject  to  payment  of  his  lien  upon  paymoit 
of  the  note,  was  improper.- Wise  v.  Rwd,  149 
P.  325. 

«=>I62  (OkL)  WbMC  a  gunisbee**  answer  al- 
leges the  admitted  fact  Aat  Iw  is  •  fisdcral  offi- 
cer, and  the  claim  that  he  holds,  aa  aadtt  tba 

funds  sought  is  questioned,  the  burden  of  proof 
is  on  plaintiff  to  establish  the  coutrazr.— Man- 
well  T.  Grimes,  149  P.  1182. 

Vn.  QUASHIHa.  VACATING.  DISSO- 
LUTIOir,  OR  ABANDONMENT. 

^=3l96  (C!o1o.  App.)  Writs  of  garnishment 
against  judgment  debtors  held  to  hare  lost  vital- 
ity with  vacation  of  sucii  judgment^  on  whieh 
they  were  based.— House  v.  AiuietB<ni,  149  P. 
1054. 

IX.  OPEBATION  ANP  EPrSCT  OF 
qABNISinf WfT,  JUDQMBMT, 
OR  PAYMENT. 

^=>235  (Okl.)  A  gnrnishee  paying  money  into 
court  pursuant  to  an  order  of  a  court  which  has 
not  aoqoired  jurisdiction  cannot  idead  sQcb  pay- 
ment as  a  d^ense  in  an  action  by  the  defend* 
ant— Firat  State  Bank  of  Addington  t.  Latti- 
mer,  149  P.  1099. 

GAS. 

See  Explosives,  <=»9. 

^3 14  (Kim.)  A  gas  company  wfaleh  accepted 
a  franchise  ordinance  fixing  maximum  rate  and 
authorizing  gas  to  be  shut  off  from  any  con- 
Burner  in  arrears  for  more  than  IK  days  could 
not  require  a  S5  deposit  or  add  a  penalty  at 
5  cents  per  1,000  cubic  feet  for  nonpaymmt 
by  a  certain  time  in  the  month.— Ci^  of  Co- 
lumbus T.  American  Gas  Co.,  149  P.  402. 

GRAND  JURY. 

«=»4I  (Or.)  Lw  O.  L,  SS  1427,  1431.  which  are 
the  aaa  statutes  relating  to  the  secrecy  of 
grand  jury  proceedings,  do  not  prevent  the 
prosecuting  attorney  from  testifying  at  the  trial 
as  to  statements  made  by  defendant  in  the 
grand  Jury  room.— State  v.  O'Donnell,  149  P, 

GUARANTY, 

n.  CONSTRUCTION  AND  OPERATION. 

4=»27  (Cal-App.)  In  construing  a  ^aranty.  ie< 
sort  may  be  baa  to  surrounding  circumstancea 
tmlj  wh«i  the  intent  ot  the  partiw  ii  not  dear 
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ttqm  tha  fautrnment  ItBell— Sdnrab  t.  Bridge, 
140  P.  603. 

«3>42  (CaUApp.)  A  contract  guarantying  the 
account  of  a  corporation  provided  it  was  pre' 
sented  by  a  certain  date,  expressly  makes  tbe 
preset!  tation  by  tbat  date  a  ctwdition  preced- 
ent to  the  guarantor's  Uabilitr^Schwab  t. 
Bridge,  140  P.  603. 

Where  the  presentation  of  an  account  to  the 
goarantor  by  a  specified  date  was  a  condition 
precedent  to  his  liabilityt  time  is  of  the  essence 
of  the  contract,  though  not  expteuly  made  so. 
—Id. 

m.  DISOBABOB  OF  OVARAHTOB. 

4=>72  ^GaLApp.)  Evasive  answers  by  the  guar- 
antor to  demands  for  payment  do  not  waive 
his  right  to  rely  on  the  condition  precedent  re- 
quiring presentation  oC  the  aceonnt  to  him.— 
Schwab  V.  Bridge,  140  P.  608. 

IT.  BJEMEDZEB  OF  CREDITOBS, 

•»85  (GaLApp.)  Tlie  creditor  cannot  rely  on  a 
wmlver      the  guarantor  of  the  condition  pre- 
cedent to  his  liability  without  specially  plead- 
such  waiver.— Schwab  v.  Bridge.  149  P 

^b85  (Idaho)  Complaint  in  an  action  on  an 
agreement  to  save  plaintiff  harmless  in  respect 
to  a  note  aooepted  and  negotiated  by  him  Md 
to  state  a  caoae  of  action.— Kaekwell  t.  Ker- 
eheval,  149  P.  106a 

GUARDIAN  AND  WARD. 

Bee  Action,  ^=»1S ;  Appeal  end  Error,  9=^671, 
781,  888,  080.  lOBO.  1170:  Indian^  «=3l5 ; 
Infants,  4ss»77,  80,  82,  110;  Insane  Persona, 
«ss>87;  IMal.  «ss»62,  130. 

GUNPOWDER. 

See  Bxplorives, 

HABEAS  CORPUS. 

See  Courts,  €s»204;  Indictment  and  Informal 
tion,  ^187. 

I.  ZTATVBE  AND  OROmiBS  OF 
BEMEDT. 

(Mont.)  Habeas  corpus  and  supervisory 
control  are  not  concurrent  remedies,  and  one 
cannot  be  Invoked  In  aid  of  the  other.  The  for- 
mer challenges  the  jurisdiction  of  the  lower 
court,  while  the  latter  concedes  IL— State  v.  Dis- 
trict Court  of  Tenth  Judicial  Dist  in  and  lor 
Fergus  County,  140  P.  073. 

n.  JURISDICTION.  PROCEEDINGS, 
AND  RBIiIEF. 

4=»0S  (Nev.)  On  habeas  corpus  the  Supreme 
Court  must  assume  that  a  magistrate,  commit- 
ting defendant  on  preliminary  examination,  gave 
credence  to  any  testimony  supporting  his  de- 
cisi.wi.— Ex  parte  Oxley,  140  P.  002. 
4^85  (N.M.)  In  a  mother's  action  to  recover 
custody  of  8  child,  the  burden  of  proving  what 
is  for  the  diild's  best  Interest  Is  on  defendant — 
Focks  V.  Hunger,  140  P.  300. 
•sb92  (Nev.)  A  person  songht  to  be  extradited 
may  show  upon  a  proceeding  in  habeas  corpus 
that  he  is  not  a  fugitive  from  justice. — Bx  parte 
Roberson,  140  P.  182. 

^B>09  (N.M.)  The  expressed  desire  of  a  10 
year  old  child  to  be  permitted  to  remain  with 
her  adopted  mother  held  not  determinative  of 
the  right  to  custody  of  the  child  in  habeas  cor^ 
pas  proceedings  by  the  natural  mother.— Focks 
T.  Maimer,  149  P.  30a 

The  natural  mother,  from  whom  a  chUd  had 
been  stolen,  held  entitled  to  Its  custody  as 
against  the  foster  mother,  who  took  it  without 
knowledge  of  the  theft  and  gave  It  the  beat 
of  cars. — Id. 


HARMLESS  ERROR. 

See  Appeal  and  Eh-ror.  <^1027-1071;  Crim- 
inal Law,  ^1165-1174. 

HEARSAY  EVIDENCE 

See  EMdemce,  «sa»317,  323. 

HIGHWAYS. 

See  Bribes ;  Z>edicatioii.  «s»10;  BaUroada  <s> 
246:  Statutes,  «=>12S. 

I.  ESTABMSHMENT.  AI/HBEATION, 
AND  TOSGONTntNUANOE. 

(C)  Alteralloa,  Vacation,  or  Abandon- 
ment. 

$=»77  (Or.)  Petition  to  vacate  highway  held 
to  locate  such  road  sufficiently  to  comply  with 
L.  O.  L.  {  6270,  regulating  the  matter.— 
Heuel  T.  Wallowa  County,  149  P.  77. 

Under  L.  O.  L.  g  605,  regulating  the  allow- 
ance of  writ  of  review,  on  appeal  from  denial 
of  such  writ  to  review  the  vacation  of  a  high- 
way by  the  county  court  the  Supreme  Court 
could  not  presume  error  in  the  court's  refusal 
to  count  certain  signers  of  tbe  remonstrance 
as  not  freeholders;  the  evidence  not  being  in 
the  record.— Id. 

Under  L.  O.  L.  S  6288,  In  proceedings  to 
vacate  highway,  notice  to  remonstrators  that 
petitioners  had  moved  that  they  be  not  con- 
sidered as  signers  of  the  remonstrance  held  not 
necessary  to  a  valid  vacation.— Id. 

ZX.  mOHWAT  DISTBIOT8  AND 
OFFICEB& 

«=>eO  (Ari2.)  The  re-enactment  in  1012  (Civ. 
Code  1013)  of  Laws  1007,  c.  66.  by  which  para- 
graphs Q116  and  K118  were  added  thereto,  did 
not  abolish  a  road  district  theretofore  legally 
established  which  exceeded  the  limits  prescrib- 
ed by  paragraph  6115.— BartleCt  t.  MacDcmald, 
140  P.  7527 

A  taxpayer  cannot  collaterally  attack  tke  le- 
gality ox  a  road  district  In  a  stut  to  enjoin  the 
collection  of  tazei  hjr  itr-Id. 

BSGVULTXON  AND  Wta  FOB 
TBAVBL. 

(B)  trse  of  Hlvhwar  anfl  l^mtr  of  tho 
Road. 

«=»I75  (Nev.)  The  law  of  the  road  in  the 
United  States  is  tliat  vehicles,  when  passing, 
should  each  turn  to  tbe  right — Week  v.  Reno 
Traction  Co.,  140  P.  60. 

«s>l86  (CaLApp.)  Defendant  driver  at  antor 

mobile,  who  couided  with  motorcycle  and  did 
not  stop,  held  properly  sentenced  to  one  year 
in  county  jail,  under  Pen.  Code,  §  367c,  despite 
Motor  Vehicle  Act,  SS  21,  40.— People  v.  Finley, 
149  P.  779. 

In  prosecution  of  automobile  driver  for  col- 
liding with  motorcycle  and  failing  to  stop,  an 
offense  denounced  by  Pen.  Code.  S  367c.  evi- 
dence held  sufficient  to  show  defendant  Mled 
to  render  any  aislataiioe  to  tin  Injured  party. 
— Id. 

HOLIDAYS. 

See  Wills,  ^503. 

HOMESTEAD. 

See  Constitutional  Law,  «»278;  Statutes,  «=» 

116. 

I.  NATUBB,  ACQUISITION,  AND 
EXIENT. 

(A)  Katnve.  Creation,  aad  Dnn'tlom  of 
Bstaie  or  Rlcbt  In  Oen«r«l. 

«=»3  (Waab.)  The  right  to  declare  a  homestead 
is  not  absolute,  and  the  Legislature  may  define 
homesteads  and  provide  the  method  of  assert- 
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ing  the  right  if  all  advenely  Interested  sre 
nven  an  opportuoitr  to  be  heard. — Stewart  v. 
FlbcsimmoDS,  149  F.  659. 

n.  TRANSFER  OR  INOUMBRAKCE. 

(Okl.)  A  mortgage  by  a  married  man 
on  the  homestead  of  tibe  family  is  void  where 
his  wife  does  not  join  in  it — McCurrr  7.  Sledge, 
149  P.  1124. 

m.  BIOHT8  OF  avRvimro  Rus- 

BAND,  WIFE,  CHUiDBSM, 
OR  HEIRS. 

«=>I35  (Wash.)  Rem.  &  Bal.  Code,  i  558, 
giv»  to  a  aurviving  husband  the  right  to  select 
a  homestead  from  cwmmunity  property,  and 
supersedes  parts  of  section  1465.— iitewart  v. 

Fitzsimmons.  149  P.  059. 

Laws  18SJ5,  p.  109,  construed  to  allow  a  sur- 
viving husband  to  select  a  homestead  out  of 
community  property,  held  valid. — Id, 
«=al36  (OkL)  Vnder  Const  art.  12,  |  2,  a 
homestead  is  reserved  to  the  family,  and  on  the 
death  of  testator  his  surviving  wife,  under  Bev. 
Laws  1910,  §  032S,  had  the  right  to  use  the 
homestead  during  her  life,  and  such  right  was 
not  subject  to  testamentary  dispositioQ,  and  not 
affected  by  the  terms  and  provisitHia  of  the  will. 
— Bacns  T.  Bums,  149  P.  1116, 111& 

<S=»I40  (Wash.)  Bern.  A  BaL  Code,  |  1465. 
gives  a  widow  and  minor  children  the  benefit 
of  a  homestead,  but  does  not  govern  the  riglit 
of  a  surviving  husband  to  a  homestead  in  com- 
mu^^  property. — Stewart  T.  Fitzsimmons,  149 

Bern.'  A  BaL  Code,  §  1366,  vesting  title  in 
heirs  on  ancestor's  death,  and  Laws  1896,  p. 
109,  relating  to  homestead,  must  be  construed 
in  pari  materia,  and  a  surviving  husband  may 
aiflwt  a  homestead  out  of  community  property. 

HOMICIDE. 

See  Conspiracy,  «s»4& 

X.  TKB  HOmOIDEL 

(Cal.App.)  Where  the  death  was  atttlbnt- 
ed  to  the  shock  of  the  wound  inSicted  by  de- 
fendant and  of  the  operation  made  necessary 
thereby,  evidence  that  deceased  would  have  snr- 
vived  the  shock  of  the  wound  is  inadmisdble.— 
People  V.  Williams,  149  P.  768. 
«=>6  (Ariz.)  Under  Pen.  Code  1913,  S  177,  to 
constitute  murder  or  manslaughter,  the  party 
need  not  die  within  a  year  and  a  day  after  the 
date  tiie  fetal  wound  Is  alleged  to  have  been 
giren.— Roberts  v.  SUte,  149  P.  3S0. 

H.  MURDER. 

<t=»28  (Okl.Or.App.)  Temporary  alcoholic  in- 
sanity, or  temporary  mental  incapacity  produc- 
ed by  Tolunta^  intoxication,  is  no  justification 
for  marder.-<aieadle  t.  State,  149  P.  919. 

m.  MAKSI^AUOHTER. 

^»8I  (Okl.Cr.App.)  Intoxication,  such  as  will 
reduce  a  homicide  from  murder  to  manslaughter 
in  the  ^rst  degree,  must  be  such  as  to  render 
defendant  incapable  of  forming  a  design  to  ef- 
fect death.— Cheadle  t.  State.  149  P.  919. 

Where  a  person  commits  a  homicide  while  so 
^runk  as  to  be  unable  to  form  a  premeditated 
design  to  kill  and  had  no  previously  formed 
purpose  to  commit  the  crime,  he  ia  guilty  only 
of  manalauchter  in  the  first  degree.— Id. 

IV.  ASSAtrXT  WITH  nfTEHT  TO  WILL. 

^=990  (Okl.Cr.App.)  OrdinaHly  one  who  as- 
saults another  with  a  knife  or  other  sharp  in- 
strument stiould  be  prosecuted  under  Bev.  Laws 
1910,  f  2344,  defining  assault  with  a  dangerous 
weapon,  not  nnder  2336,  defining  assault  with 
intent  to  kill^Blerins  v.  State,  149  P.  925. 


V.  EXCmSABU  <m  JUgTUriABU 
HOMIOIDB. 

«=>I09  (CaLApp.)  'nie  rights  of  a  police  offi- 
cer to  shoot  in  self-defense  against  an  ass&ult 
are  no  greater  or  less  than  those  of  a  private  cit- 
izen.—People  v.  Mallicoat,  149  P.  1000. 
4=^1 16  (Cal.App.)  Where,  as  a  reasonable  man 
under  all  the  circumstances,  accused  is  justi- 
fied in  believing  that  an  assault  is  about  to  be 
committed  on  him  which  would  tnfiict  great 
bodily  barm,  he  may  lE^ioot  his  assaiIant--Pco- 
ple  T.  Hallicoat,  1&  P.  lOOO. 

(B)  Adntlsalblllty  In  G«acPAL 

•S=s>l80  (Okl.Cr.App.)  Evidence  of  intoxication 
may  be  considered  on  the  question  of  malice 
and  premeditated  design.— Cheadle  v.  State,  148 
P.  919. 

Evidence  of  defendant's  intoxication  held  ad- 
missible to  show  absence  of  premeditated  design 
to  kill,  to  aid  in  determining  whether  the  of- 
fense was  murder  within  Her.  Laws  1910^  | 
2313.  or  manslanghter^Id. 

(C)  Djlng  D«clftrft11ons. 

«s>2l5  (OaLApp.)  Tbe  dying  declaration  of  a 
deceased  person,  to  be  admissible  in  eridenoe, 
most  Tdkte  to  facts  and  not  to  mae  matter  of 

opinion.— People  t.  Level,  149  P.  772. 
€=9216  (Cal.App.)  Where  the  deceased,  whom 
defendant  had  shot  fatally  in  the  back,  stated 
three  times  that  he  was  dying,  and  proof  there- 
of was  made,  proper  foundation  was  laid  for 
the  Introduction  of  his  statement  as  a  dying 
declaration.— People  t.  Level,  149  P.  772. 
®=»2i7  (CalApp.)  In  a  prosecution  for  mor- 
der,  question  as  to  what  conversation  witness 
bad  with  deceased  after  tbe  latter  tohi  him  he 
was  dying  held  proper. — People  v.  Lev^  148  P. 
772. 

<K)  WeiarU  mmA  B«fllei«HC7. 

«=»236  (CaLApp.)  Where  accused  shot  deced- 
ent inflicting  fatal  wounds,  immediately  after 
a  third  person  bad  inSicted  on  decedent  a  fatal 
blow,  a  conviction  of  murder  heU  justified,  in 
view  of  evidence  of  physicians  as  to  wbicfa 
wounds  were  immediate  cause  of  death. — ^Peoi^ 
V.  Liera,  149  P.  1004. 

«=»244  (CaLApp.)  On  trial  for  homicide,  held 
that  under  tbe  evidence,  there  was  no  ground 
uiwn  which  accused  could  justly  invtve  the 
plea  of  self-defense.— People  v.  Bums,  149  P. 

605. 

«=3250  (Okl.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  two  defendants  for  murder. — 
McKenzie  v.  State,  149  P.  911. 
<8=>254  (CaLApp.)  In  a  proae<»ition  for  moxdar, 
evidence  held  to  support  a  finding  ot  guilty  (» 
murder  in  tiie  seoono  degree.— People  t.  Level, 
149  P.  772. 

TXIL  TRIAIfa 

(B)  (lueatloiui  for  Jarr. 

«=3>270  (Okl.Cr.App.)  Whether  defendanea  ia- 

toxication  was  Bucb  as  to  reduce  a  homicide 
from  murder  to  manslaughter  in  the  first  degree 
held  tot  tbe  jury.— Cheadle  v.  State,  148  P.  918. 

(O  iBBtrutlOBK. 

«=3300  (CaLApp.)  Instruction  that  plea  of  sdf- 
defense  was  not  available  to  one  seeking  a 
quarrel  with  design  to  force  a  deadly  issue, 
and  thus  create  a  necessity  for  killing,  held 
pertinent  to  the  evidence.— Fettle  v.  Buma, 
149  P.  605. 

«33395  (CaLApp.)  Under  Pen.  Code.  H  31.  9n, 
abolishing  distinction  between  accessory  and 
principal  and  declaring  all  persons  coucemcd 
in  a  crime  principals,  instructions  aathoriaiac 
conviction  of  accused  as  accomplice  to  «  boou- 
oide,  or  as  accessory,  held  proper  under  the  ari- 
dencer-PeopIe  r.  Liera,  1^  P.  100^ 
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«a»3M  (OkI.Gr.App.)  Where  there  was  evt 
dence  that  defendant  was  ao  intoxicated  as  to 
be  deprived  of  capacity  to  premeditate,  held  er- 
ror, in  i4ew  of  Rev.  Lawa  1910,  iS  5877,  5923. 
to  refuae  to  aubmit  to  the  Jury  an  instruction 
•  m  inanslaaghter  in  the  first  degree.— Cheadle  v. 
State,  149  P.  919. 

4=»3I0  (Okl.Cr.App.)  Under  Rer.  Laws  1910, 
H  0857,  6875,  an  assault  with  a  dangerous 
weapon  as  defined  1^  Bev.  Laws  1910,  |  2344, 
being  included  in  a  charge  of  asBault  with  in- 
tent to  kill  as  defined  by  section  2336,  the  jury 
should  be  instructed  on  that  ofTense  it  there  is 
evidence  to  support  It^BlevIns  t.  State,  1^  P. 
925. 

X.  APFEAI.  AHD  ERROR. 

4=»338  (Cal.App.)  Where  the  only  conclusion 
to  be  drawn,  even  from  the  evidence  for  accus- 
ed, was  that  the  murdered  man  was  not  to 
hlame  in  the  quarrel,  the  admission  of  his  dying 
declaration  to  that  effect  was  not  prejudicial 
error.— People  v.  Level,  149  P.  772. 
4s>340  (CaLApp.)  Instruction  that  it  was  ac- 
cused's duty  to  avoid  killing  deceased  if  be 
could  do  ao  with  perfect  safety  to  himself  fcsW 
harmless,  even  assuming  that  instruction  on 
self-defense  was  pertinent— People  v.  Burns, 
149  P.  805. 

Instruction  that  self-defenM  was  not  available 
to  one  seeking  a  quarrel  with  a  design  to  force 
a  deadly  issue  and  create  a  necessity  tor  killing 
Aeld  not  prejudicial,  even  if  not  strictly  appli- 
cable to  Um  eridnwa^Id. 

HUMANITARIAN  DOCTRINE. 

Bee  N^gence,  «=3>88. 

HUSBAND  AND  WIFE. 

See  Constitutional  Law,  ^>27S;  Contracts, 
1^^108 ;  EHvorce ;  Dower:  Executors  and 
Administratoni,  ^s>365;  Bzemptions,  €=»4, 
19,  80;  Extradition.  «=>30;  f'taudulent  Con- 
veyances, «=>277,  278,  296,  300 ;  Homestead, 
«=>118,  135, 136,  140;  Marriage;  Trial*  «=> 
250. 

m.  OOlfVEYAWOEg,  OOMTRAOTS,  AMP 
OTBKR  TRAM8AOTIOHSBETWSEK 
HITSBAICD  AHD  WIFE. 

^»96  (Mont)  Although,  under  Bev.  Codes,  S 
3736.  a  married  woman  may  contract  aft  though 
single,  contracts  made  between  hoaband  a^ 
wife  will  nevertheless  be  closely  scrutinixed.r— 
Koopman  t.  Mansolf.  149  P.  491. 

WIFE'S  SEPARATE  ESTATE. 

(A)  What  Constltntea. 

4s>l29  (Colo.App.)  The  estoppel  of  a  wife  to 
claim  property  as  her  sole  property  against  the 
judgment  creditor  Inures  to  toe  benefit  of  the 

Purchaser  at  the  sale  on  execution. — Wood  y. 
ant,  149  P.  854. 

A  joint  statement  by  a  husband  and  wife  as 
to  their  assets  to  secure  advances  to  either  or 
both  of  them  renders  the  property  thereby  in- 
cluded liable  for  advances  to  the  husband, 
though  it  was  the  sole  property  of  the  wife. 
— Id. 

(C)  IflKbllltles  and  Charvea. 

«=5f49  (ColcApp.)  A  wife's  separate  property 
becomes  subject  to  the  debts  of  her  hustund  if 
he  Is  permitted  to  deal  with  it  aa  hla  own  with 
her  knowledge  and  consent— Wood  v.  Tant  149 
P.  854. 

■VL  AOTIOKS. 

^^232  (CoIo.App.)  On  intervention  by  a  pur- 
chaser  at  a  sheriffs  sale  in  a  suit  in  wnicb 
the  debtor's  wife  claimed  the  property,  evidence 
Md  to  snataln  a  finding  that  it  was  included, 
though  not  mentioned  In  a  stotement  of  assets 


signed  by  the  hoaband  and  wife  to  enable  them 
to  get  credit— Wood  T.  Yant,  149  P.  854. 

VH.  0OMMT7NZTT  PROPERTY. 

®=>262  (CaL)  Property  in  the  possession  of  ci- 
ther spouse  at  the  time  ot  death  ia  presumed  to 
be  community  property. — In  re  Bollinger's  B»- 
tate,  149  P.  995. 

«=a263  (Cal.)  On  widow's  appeal  from  distri- 
bution of  her  deceased  husband's  estate,  evi- 
dence that  real  property  involved  had  been  ac- 
quired by  and  owned  by  decedent  prior  to  his 
marriage,  and  had  been  kept  aa  his  own  was  ad- 
missible on  issue  of  community  property,  and 
fact  that  it  was  oral  did  not  render  It  inadmis- 
eible.- In  re  Bollinger's  Estate,  149  P.  905. 

On  the  Issue  of  community  property,  waiver 
and  release  of  claim  by  widow  held  admissible 
to  show  negotiations  with  respect  to  property 
rights  in  which  there  had  been  no  mention  Ol 
community  property.— Id. 

€=>264  (Cal.)  On  widow's  appeal  from  decree 
of  distribution  of  her  deceased  husband's  es- 
tate, evidence  held  to  supimrt  conclusion  that 
all  the  property  of  the  estate  waa  the  testator's 
Mp^te  property. — In  re  Bollinger's  Estate,  149 

(^268  (Wash.)  Under  Bern,  ft  Bal.  Code,  H 
5915-5917,  5920,  5921,  where  wife  borrowed 
money  to  buy  hotel  property,  debt  held  com- 
mani^  obll^tion,  though  the  wife  ran  the 
hoteL-Fieldbig  v.  Ketler,  149  P.  667. 

Z.  EimOINO  AND  AIJENATINO. 

^=^3Z2  (Wash.)  A  complaint  in  an  action  for 
alienation  of  the  alfectfons  of  plaintiff's  wife, 
held  not  to  allege  an  act  of  adultery  between 
plaintiff's  wife  and  one  defendant — Kenworthy 
T.  Richmond,  149  P.  348. 

^C=>333  (Wash.)  In  an  action  for  alienation  of 
the  affections  of  plaintiff's  wife,  proof  held  in- 
snfficieut  to  estabrish  an  act  of  adultery  between 
one  of  the  defendants  and  plalntifrs  wife.— 
Kenworthy  t.  Bichmond,  149  P.  848. 

IMPEACHMENT. 

See  Witnesses,  «=»330-410. 

IMPLIED  CONTRACTS. 

See  Work  and  Labor, 

IMPRISONMENT. 

S0B  Mnnlcipal  Corporations,  «=b48>. 

INDEMNITY, 

See  Blvidence,  «=3»83  ;  Judgment,  <=>822 ;  Me- 
chanics' Liens,  ^=3315. 

€=>i4  (Wash.)  Judgment  of  injured  party 
against  sheriff,  who  had  taken  indemnity  bond 
held  conclusive  against  indemnitor,  who  had 
notice  of  sherifTs  liability  and  facts  necessary 
to  establish  it  but  of  nothing  more.— National 
Surety  Co.  v.  A.  C.  Fry  Co.,  149  P.  637. 

Judgment  for  wrongful  attachment  against 
sherin,  who  had  two  attachment  writs,  F.'s  and 
T.'s,  held,  in  actidn  by  him  on  the  indemnity 
bond  of  F..  no  evidence  of  levy  of  and  holding 
under  his  writ — Id. 

That  indemnitor  did  not  accept  defense  of  ac- 
tion against  indemnitee  does  not  prevent  judg- 
ment against  indemnitee  being  conclusive 
against  indemnitor  as  to  fact  and  amount  <^ 
indemnitee's  liability.- Id. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  «s»322,  324. 

INDETERMINATE  SENTENCE. 

See  Statutes,  «=>118. 


Veri 
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INDIANS. 

Se«  Champerty  and  2dainteDance,  <&=>7. 

«s>l3  (Okl.)  The  right  givm  a  Cherokee  Indlao 
citizen  to  purchase  lots  pursuant  to  Act  Cons- 
July  1,  1902,  S  43,  is  personal  to  the  Indian 
hy  reason  of  the  blood  of  his  tribal  parent — 
Smith  V.  Kennedy,  149  P.  197. 
4=3t3  (Okl.)  Where  the  law  applicable  has  not 
been'  misconatrued,  the  courts  cannot  eserqise 
direct  appellate  jurisdiction  over  the  ruling  of 
aubordinate  otiicers  or  their  superior  in  the 
Interior  Department,  respecting  conflicting  al- 
lotment claims,  or  reverse  or  correct  them  in 
a  collateral  proceeding  between  private  par- 
ties.—Abbott  V.  Perry,  149  P.  202. 

For  mere  errors  of  judgment  as  to  the  weight 
of  evidence  on  conflicting  allotment  clsims,  the 
rally  remedy  is  by  appeal  to  the  immediate 
Boperior  of  the  department  to  which  the  sub- 
ordinate officer  making  the  errors  belonged.— Id. 

That  an  applicant  for  an  Indian  allotment 
selection,  contracted  to  Bell  the  land,  raised  a 
presumption  that  he  was  not  filing  Uiereon  In 
Sood  faith,  but  for  Bpeculation.— Id. 

^14  (Okl.)  Where  ft  Cherokee  citixen  by 
blood,  and  a  noncititen,  occupy  lota  acheduled 
to  them  jointly,  aa  which  they  carry  on  busi- 
ness, it  is  improper  to  issue  Uie  patent  to  the 
noncitizen  member  of  the  firm  after  the  death 
of  the  Indian  member.— Smitb  Kennedy,  149 
P.  197. 

Where  lota  are  applied  for  and  Bcheduled  in 
the  name  of  a  Cherokee  Indian  citizen  and  a 
noncitiian,  aa  joint  occupanta,  It  ia  improper 
to  issue  the  patent  to  one  of  tbem  only.— Id. 
^^15  (Okl.)  A  contract  of  sale  by  a  guardian 
of  a  Cherokee  Indian  minor,  prior  to  stat**- 
hood,  but  after  approval  of  Act  Cong,  of  April 
26,  iDOe,  and  prior  to  that  of  May  27.  1908, 
held  void  when  made  without  an  order  on  peti- 
tion by  the  guardian,  where  the  lands  sold  were 
inherited  lands  allotted  to  the  minor's  father, 
and  there  were  adult  heirs. — Talley  t.  Burgess, 
149  P.  120. 

Under  Act  Cong,  approved  April  26,  1906,  I 
22,  held  that  a  guardian  desiring  to  sell  his 
ward's  interest  bf  joining  adult  heirs  in  the 
sale  of  an  inherited  Indian  allotment  prior  to 
■tatebood,  could  only  do  so  under  an  order  of 
tlie  proper  United  States  court  on  petition.— Id. 

«=9l8  (Okl.)  Where  an  enrolled  Creek  f reed- 
man  filed  a  bond  and  was  in  possession  at  her 
allotment  under  Curtis  Act,  S  11,  and  died  be- 
fore the  Original  Creek  Agreement,  the  fee  did 
not  vest  in  her,  but  first  vested  in  her  heiis, 
under  sections  6,  28,  of  such  Agreement,  9nd 
descended  to  them  nnder  the  laws  of  descent  and 
distribution  of  the  Creek  Nation.— Warner  t. 
Grayson,  149  P.  235. 

«=9l8  (OkL)  An  allotment  made  by  the  Daws 
Commission  to  the  hein  ot  a  deceased  citizen 
of  one  of  th«  tribes  passes,  under  Maosf.  Dig. 

52531,  as  an  ancestral  estate.^ — Sims  v.  Brown, 
49  P.  878. 

«=»23  (Kan.)  Under  Act  Cong.  Feb.  8,  1887, 
I  5,  a  member  of  the  Prairiu  band  of  Pottawa- 
tomie Indians  can  sell  the  corn  growing  on  his 
allotment;  such  contract  not  being  one  touch- 
ing the  land  or  any  interest  therein.- McClain 
T.  MiUer,  149  P.  a59. 

4=»24  (Okl.)  The  restrictions,  placed  by  Act 
Aug.  1.  1914.  c.  222,  38  Stat.  601.  {  17.  on  the 
right  of  full-blood  Indians  to  ccmtractt  are  limit- 
ed to  contracts  affecting  their  allotments.— Pos- 
toak  ».  I>e,  Hft  P.  155;  Huff  t.  Same,  Id. 
168 J   Isaac  v.  Same,  Id.;  Peter  t.  Same,  Id. 

An  adult  full-blood  Miaaisgippi  Choctaw  In- 
dian, otherwise  qualified,  may  contract  to  pay 
attorney's  fees  for  proper  professiuial  services, 
—Id." 

C=>38  (Nev.)  Jurisdiction  of  state  courts  over 
Offenses  committed  by  othen  than  Indians  on 


Indian  reserraUons  te  not  affected  1^  tiw  pro> 
Tision  in  the  BnabUnf  Act,  providing  that  sncb 
lands  shall  remain  Qi^er  tbo  absolute  Jurisdi^ 
titm  of  Congress.— Ex  parte  Crosl^.  140  P.  889. 
A  justice  of  the  peace  has  jutwdiclicm  of  a 

Srosecntion  for  violation  of  St  1913,  a  270.  | 
,  although  the  oETense  is  committed  by  a  white 
person  within  an  Indian  reservation.- Id. 

INDICTMENT  AND  INFORMATION. 

See  Arson,  ^=>22;    Criminal  I^w,  4=s>628, 
1032,  1044.  1088.  1106;  Embeszlement, 
30:  Insurance,  «930:.  Intoxicating  linnoi^ 
«=s>206;  Municipal  Gorpbrstfoni^  «s>169. 

m:  gORMAT.  BEQuinrBi  or  ni- 

DICTUENT. 

^»34  (Mont.)  An  indictment  not  containing 
the  names  of  witnesses  will  be  set  aside  npw 
motion.— State  t.  McDonald,  149  P.  279. 

XV.  ITUHO  AND  FORMAL  BBQUI- 
■ITEI  OF  INFORMATIOir  OB 
OOKFI.AIITT. 

4a9»53  (Mont)  Because  a  public  prosecutor  has 

ignormntly  or  carelessly  omitted  to  indorse 
names  of  witnesses  npon  the  information,  such 
fact  will  not  entitle  the  defendant  to  quash  the 
Infohnation.— State  v.  McDonald.  149  P.  279. 

An  information  not  containing  the  nanies  of 
witnesses  will  not  be  aet  aaida  upon  motk& 
-Id. 

TI.  JOINDEB  OF  VABTIES.  OFFSmnS^ 
AMD  C01TMT&  DVPUCITT. 
AHO  BKJBOTtOK. 

^3 1 25  (Colo.)  An  information  charging  that 

the  defendant,  as  principal  and  clerk,  sold  in- 
toxicating liquor  in  anti-saloon  territory  is  not 
duplicitouB.— Moffitt  T.  People,  140  P.  104. 

Vn.  MOTION  TO  QtTASH  OR  DISMISS, 
AND  DBMUBRJER. 

«=>I37  (Cai.)  An  objection  that  the  evidence 
at  the  preliminary  hearing  did  not  sufficiently 
show  probable  cause  to  warrant  a  commitment 
can,  under  Pen,  Code,  (  1487,  subd.  7,  be  taken 
advantage  of  by  habeas  corpus,  but  not  under 
section  995  by  motion  to  set  aside  the  informa- 
tion.—People  V.  Creeks,  149  P.  821, 

Vin.  AMENDMENT. 

«»I59  (Or.)  Under  Const  art.  7,  {  18,  an  in- 
dictment charging  the  arson  of  a  barn,  cannot 
be  amended  so  as  to  eopply  missing  avermoits 
of  ownerships— State  T.  Moy»,  149  P.  84. 

4s»l6l  (Colo.)  In  a  prosecution  for  selling  li^* 
uor  in  anti-saloon  territory,  permisaion  to 
amend  the  Information  on  the  day  of  trial  by 
striking  out  certain  allegations  held  not  wror. 
-Moffitt  T.  People.  149  P.  104. 

INDORSEMENT. 

See  Bills  and  Notes,  ^179,  279, 

INFANTS. 

See  Divorce,  «=»298;  EzpIoslTes,  ^ssS. 

H.  01T8TODT  AND  FBOTEGTIOH. 

(Cal.)  It  Is  a  part  of  the  power  as  well 
as  the  duty  of  the  state  to  gnanl  its  helpless 
young,  in  the  exercise  of  which  duty  it  may 
provide  for  the  custody  and  maintenance  of 
abandoned  children. — In  re  Michels,  149  P.  5ST. 
«=3i9  (Cal.)  Decree  that  child  has  been  aban- 
doned by  its  parents,  as  defined  by  Civ.  Code,  I 
246,  subd.  4,  although  final  adjudication  of 
present  status  of  the  child,  hati  not  to  prevent 
parents,  on  subsequent  petition,  ^m  bdowIdc 
their  competency,  willingness,  and  ability  le 
support  and  care  for  the  child.— Ia  re  Mldkels, 
149  P.  587. 
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<8=>20  (GaLApp.)  In  a  prosecatfoD  for  commit- 
ting a  lewd  and  IkscItIous  act  with  a  child  13 
yean*  old,  evidence  held  not  to  warrnnt  setting 
tiic  verdict  aside  as  having  been  rendered  under 
the  iafiuence  of  passion  or  prejudice. — People 
T.  Souleotes.  149  P.  802. 

IV.  OONTRAOTS. 

<t=»47  (Ariz.)  Release  by  infant  plaintiff  for 
$S20  of  bis  claim  for  personal  injuries  against 
fais  employer,  held  Toidable  at  his  election. — 
Arizona  Eastern  R.  Co.  t.  Carillo,  149  P.  313. 
^=950  (Okt)  An  attorney's  fee  for  services  ren- 
dered for  a  minor  is  relation  to  bis  property 
without  intervention  of  a  guardian,  not  being 
a  "necessary"  without  Rev.  Laws  1910,  8  886, 

Sroviding  when  a  minor's  contract  may  not  he 
[raffirmed,  was  not  recoverable.— Marx  Hef- 
ner. 149  P.  207. 

4»58  CAriE^  The  bringing  of  suit  by  an  In- 
l^nt  plaintiff  was  a  sufficient  disaffirmance  by 
him  of  a  prevloualy  executed  release  of  bis 
right  to  autt  for  personal  injuries.— Arizona 
Eastern  R.  Go.  ▼.  Carillo,  149  P.  313. 

An  instruction  that  the  jury  should  credit  on 
any  verdict  for  an  infant  plaintiff  the  conaidera- 
lion  paid  by  defendant  for  a  prior  release  held 
Bufficiently  favorable  to  defendant.— Id. 

An  infant  suing  in  disaffirmance  of  his  re- 
lease need  not  show  that  bis  assent  thereto  was 
procured  b7  fraud  or  mlarepreaentations.- Id. 

VI.  CRIMES. 

«=>68  (Cal.)  That  the  matter  has  not  been 
submitted  to  the  juvenile  court  pursuant  to 
Juvenile  Court  Act,  {  18,  held  not  to  deprive 
the  superior  court  of  jurisdiction,  though  it 
developed  on  the  trial  that  defendant  was  under 
18  yeara  of  age.— People  v.  Oxnam,  149  P.  165. 

That  it  developed  that  accused  was  under 
18  years  of  age  held  not  to  require  that  the  court 
on  its  own  motion  cause  an  investigation  under 
Juvenile  Court  Act,  S  18.— Id. 

VH.  ACTIONS. 

«=>77  (Wash.)  Where  a  guardian  ad  litem  for 
an  infant  party  to  an  action  has  been  duly  ap- 
pointed, the  Infant  is  properly  in  court  for  lul 
|ur^^— Burke  T.  Morthem  Pae.  Br.  Co.*  149 

€=980  (Aiiz.)  Appointment  of  guardian  ad 
litem  held  proper,  altboagb  ibe  petition  failed 
to  show  facts  justifying  the  appointment,  where 
it  stated  the  plaintiff  was  a  minor,  and  referred 
to  a  complaint  in  an  action  by  him  setting  fortii 
a  cause  of  action. — ^Arizona  Eastern  H.  Co.  t. 
Carillo,  149  P.  313. 

The  filing  by  minor  plaintiff  over  14  yeara 
old  of  request  for  the  appointment  of  one  who 
had  been  appointed  his  guardian  ad  litem,  and 
the  flllnit  nr  the  latter  of  written  consent  to 
act  before  the  case  went  to  the  jury,  held  to 
correct  any  previous  error  in  failiug  to  observe 
such  foraiaUtiee.-~Id. 

«=»82  jAris.)  Under  Civ.  Code  1913.  pars.  412 
and  414,  appointment  M  guardian  ad  litem  for 
infant  plaintiff  without  such  guardian's  con- 
sent in  writing,  held  not  ground  for  reversal 
of  judgment  for  infant  where  the  guardian 
filed  and  prosecuted  suit  after  appointment.— 
Arizona  Eastern  R.  Co.  v.  Carillo,  149  P.  813. 
^=s>92  (Okl.)  Where  a  petition,  based  on  a 
foreign  contract,  against  a  minor  for  legal  serv- 
ices,  sought  to  recover  on  an  express  contract, 
or  on  a  quantum  meruit,  and  did  not  plead  the 
lez  loci  contractus,  showing  that  the  services 
were  "neoMsary/*  held,  that  it  did  not  state  a 
cause  of  actlcm.— Marx  Hefner,  149  P.  207. 
«=»98  (Ariz.)  In  an  Infant's  action  for  person- 
Eil  injuries,  brought  in  disaffirmance  of  bis  re- 
lease, eridence  of  admissions  of  satisfaction 
with  the  settlement  made  by  the  plaintiff  after 
the  bringing  of  suit  was  inadmissible. — Arizona 
Eastern  R,  Co.  v.  CarUlo,  149  P.  313. 


^sat07  (Wash.)  In  tfie  absence  of  a  showing  to 
the  contrary,  it  will  be  presumed  that  a  judge 
who  entered  a  consent  judgment  on  the  compro- 
mise of  an  infants'  claim  made  the  inquiry  as 
to  its  benefit  to  the  infants  which  his  duty  re- 

fnfred.— Burke  t.  Northern  Fac.  Ry.  Co.,  149 
'.  336. 

«s>IIO  (Wash.) /Die  failure  of  a  guardian  ad 
litem  for  infant  parties  to  call  witnesses  at 
the  hearing  is  not  constnictiTe  fraud  which  re- 
quires the  vacating  of  a  judnnent  entered  by 
coQSfflitr^Burke  t.  northern  Pac  Ry.  Co»  1^ 
P.  335.  - 

«»II3  (WaahO  In  the  abemce  of  fiitnd  or 
collusion,  minors  properly  in  court  are  bound  as 
fully  as  adults,  and,  when  properly  represent- 
ed, are  bound  by  the  knowledge  of  their  repre- 
sentatives.—Burke  T.  Northern  Pac.  Bj.  Co., 
149  P.  335. 

INHERITANCE  TAX. 

See  Taxation,  «=»895,  905. 

INITIATIVE  AND  REFERENDUM. 

See  Municipal  Corporations,  «=»108,  111. 

INJUNCTION. 

See  Appeal  and  Brror,  «=s>781,  954,  1010; 
Costs,  «=sl3 ;  Execution,  <e=>171, 172;  High- 
ways, (&=>90 ;  Jury,  ®=>13 ;   Municipal  Cor- 

g orations,  «s>323,  538.  893;  Taxation,  «=» 
08 ;  Waters  ud  Water  Courses,  «bb61,  63, 
107. 

n.  SUBJECTS  OF  PROTEOTIOH  AHS 
BELIEF. 

(fll)  PMblle.  OlBeen  mmA  Bonrds  and  Ha- 
nieipalltlea. 

€=»77  <[OkL)  After  organization  of  a  munidpal 
township,  injunction  against  its  officers  is  not 
the  proper  remedy  to  determine  its  legal  exist- 
ence or  the  validity  of  its  organization. — ^Earl- 
boro  Tp.  V.  Howard,  149  P.  136. 

rV.  PREUMINART  AND  XNTEBItOOV- 
TORT  INJUNCTIONS. 

(A)  Gronnds  and  Proocedluss  to  Pvoeare. 

<£=>I35  (Okl.)  The  granting  of  a  temporary  in- 
junction is  within  the  trial  court's  discretion.— 
Webb  V.  Bowman,  149  P.  159. 

INNKEEPERS. 

«=»3  (Colo.)  Rev.  St  1908,  $  4013,  giving 
keeper  of  hotel,  or  any  person  renting  furnish- 
ed or  unfurnished  rooms,  a  Hen  upon  furniture 
of  guests,  tenants,  etc.,  for  lodging  or  rent,  held 
not  to  give  owner  of  apartment  house  renting 
suites  furnished  for  housekeeping  lien  on  goods 
of  tenant  for  rent- Scanlan  t.  La  Coste,  149  P. 
835. 

INQUISITION. 

See  Insane  Persons,  '©=23. 

INSANE  PERSONS. 

See  Action,  €=3>15 ;  Appeal  and  Error,  «=9882 ; 
Criminal  Law,  «s»48,  67,  311,  831.  452,  570; 
Deeds,  <&=>mi  Homicide,  «=>28;  Trial,  «=» 
62.  139. 

H.  INQUISITIONS. 

«=>23  (Kan.)  Evidence  on  a  petition  to  open 
a  judgment  in  a  Innacy  proceeding  held  not  to 
show  any  right  to  relief  and  to  bave  been  prop- 
erly dismissed;  petitioner's  remedy,  if  any.  be- 
ing under  Gen.  St.  1909,  f  8184.--SUU  V.  liin- 
derholm.  149  P.  427. 

m.  OUABDIANSaiF. 

4=337  (Or.)  One  committed  to  hospital  for  in- 
sane under  Lawa  1913,  p.  GSO,  §  3,  in  view  of 


For  cases  la  Deo.  Dig.  *  Am.  Dig.  Kay  Not  Sades  ft  Indexes  see  sAme  tovlc  and  KOY-NUMSBa 
149P^7» 


Digitized  by 


Google 


Tn— Pavsama 


149  PACmO  RBPOBTBB 


mo 


UO.U  H  1810.  1342,  TttU  not  to  be  reUeved 
from  rnanianship  as  a  person  of  unsound  mind 
upon  ois  discharge  as  sane,  in  absence  of  nec- 
essary averments  and  proof  that  he  could  con- 
duct  his  own  affaire.— In  re  Sneddon,  149  P. 
B27. 

IZ.  AOnOKS. 

«=»97  (Okl.)  Evidence  that  at  date  of  the  deed 
from  plaintiff  relied  on  by  defendant  in  eject- 
ment, and  for  bis  entire  life,  plaintiff  was  an 
idiot,  held  admissible  under  general  denial  with 
ttllegatlMis  of  ownership.— Uatfield  T.  Lotty,  149 
P.  1171. 

INSOLVENCY. 

See  Bankruptcy;  Banks  and  Bankins,  €=»65; 
Fraudulent  Conveyances,  «=»277,  278. 

INSPECTION. 

S«e  Uaster  and  Servant  «S9l24. 

INSPECTORS. 

Sei»  Oonstitutional  Law,  «=»87,  212,  318,  S20; 
Bmioeiit  Domain,  ^s>2,  OL 

INSTRUCTIONS. 

To  jury,  see  Grlminal  Law,  «=3763-865 :  TziaL 
«s»l«.-296u 

INSURANCE. 

See  Appeal  and  Brror,  €=9781 ;  Costs,  <=>18 ; 
Evidence,  <*=»83.  386. 

I.  CONTBOt.  Aim  REGtrUlTIOH  IN 
OEKERAL. 

«=»30  (OkI.Cr.App.)  Comp.  Laws  1909,  i  8750, 
held  intended  to  penalise  only  persons  yrbo  act 
as  insurance  solicitors  without  a  license,  and, 
while  acting  as  such,  negotiate  and  conclude  in* 
surance  contracts  for  compensation.— Bolen  v. 
State,  149  P.  1074. 

An  information  based  on  Comp.  Laws  1909, 
8  3760,  most  allege  that  the  insurance  contracts 
solicited  were  negotiated  for  compensatiDn.— Id. 

X.  FOBFEITUBE  OF  FOXtlOT  FOR 
BREACH  OFFBOmSftOBT  WAR- 
RANTY, COVENANT,  OR  OONDXTION 
StTBSEQUENT. 

(B)  Matters  XelattM  to  Fropartr  or  Im- 
tevMt  Insured. 

4e»334  (Idabo)  The  employment  of  two  compe- 
tent Watchmen  Instructed  to  watch  the  property 
and  guard  against  fire  by  day  and  night  held 
full  compliance  with  a  "watchman  clause"  in 
the  policy.— Theriaolt  v.  California  Ins.  Co.  of 
San  Francisco.  149  P.  719;  Same  v.  Spring- 
field Fire  ft  Marine  Ins.  Co..  Id.  722. 

ZZ.  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS AFFECTING  BIGHT  TO 
AVOm  OR  FORFEIT  POLIOT. 

«=>400  (Cal.)  An  Incontestable  elaose  in  a  life 
policy,  issued  to  a  trusted  employe  of  insurer, 
Is  binding  on  insurer.— Dibble  v.  Reliance  Life 
Ins.  Co.  of  Pittsburg,  Pa.,  149  P.  171. 

Incontestable  clause  in  a  life  policy  held  to 
prevent  insurer  from  contesting  v^dity  of 
policy  on  the  ground  that  insured,  when  ap- 
plying for  the  policy,  and  at  all  times  there- 
after, was  seriously  ill.— Id. 

Incontestable  clause  in  life  policy,  held  to 
preclude  any  defense  for  false  statements  war- 
ranted by  msured  to  be  true,  though  fraudu- 
lently made.— Id. 

Civ.  Code,  {  1688,  does  not  invalidate  an  in- 
contestable clause  in  a  life  policy,  though  con- 
strued to  preclude  defense  of  fraud  by  insured. 
—Id. 

Inoentestable  clause  in  life  policy  held  not 
expressly  or  impliedly  to  except  an  action  or 
daxenae  nacd  on  frand.-^d. 


XXV.  NOTICE  AND  VROOF  OF  LOSS. 

4=s>558  (Idaho)  Where  proofs,  other  than  those 
required  in  the  policy,  are  accepted  by  the  in- 
surer's agent  authorized  to  adjust  a  loss,  the 
insurer  will  be  deemed  to  have  waived  the  provi- 
sions fixing  the  manner  of  making  proof  <h  baa. 
— Theriault  t.  California  Ins.  Co.  of  Han  Fran- 
cisco, 149  P.  719;  Same  t.  Springfield  Fire  A 
<  Marine  Ina.  Ga.  Id.  722. 

ZVU.   FATMENT     OR  DXSOHARaE. 
GONTBXBUnON,  AND  SinS- 
ROGATXON. 

^»606  (Or.)  Where  a  mortgagee  Insures  the 

hyi)otbecated  property  at  his  own  expense,  the 
insurer,  paying  a  loss  by  fire  to  such  mortgagee 
to  the  amount  of  the  debt,  is  subrogated  to 
the  mortgage's  right  in  such  drf)t.— Milwaukee 
Mechanics'  Ins.  Co.  v.  Bamsey,  149  P.  542. 

Where  insured  property  is  burned  by  the 
tortious  act  of  one  not  a  party  to  the  contract, 
the  insurer  paying  the  loss  is  subrogated  pro 
taato  to  the  chose  in  action  the  payee  has 
against   th«  tort-feasor.— Id. 

Policy  of  insurance,  whereby  insurance  com- 
pany agreed  to  pay  loss  to  the  mortgagee  of  the 
proper^  as  its  interest  might  appear,  held  to 
give  no  right  to  such  insurer  to  recover  against 
the  owner  of  the  property  judgment  for  loss 
recovered  against  It  by  the  mortgagee^Id. 

ZVm.  ACTIONS  ON  POLICIES. 

«=»629  (Or.)  Tn  view  of  L.  O.  L.  I  799,  fteU 
that  a  complaint,  in  an  action  on  a  burglary 
or  theft  policy,  stated  a  cause  of  action  for 
theft  of  jewels.— Smith  t.  National  Sunty  Co., 

149  P.  1040. 

^=>640  (Cal.)  A  count.  In  an  answer  ia  an 
action  on  a  life  policy,  which  denies  issuance 
of  the  policy  In  consideration  of  an  antn^ai 

Premium,   is  good  as  against  a  demurrer. — 
libble  V.  Reliance  Ufa  Iob.  Oo.  of  Pittsburg, 
Pa.,  149  P.  171. 

^»658  (Or.)  In  an  actitm  on  a  theft  policy  to 
recover  the  value  of  jewels,  which  were  obtained 
from  plaintiff  by  fraud,  evidence  of  her  reason 
for  surrendering  possession  of  the  jewels  was 
admissible  to  show  that  the  property  was  really 
stolen.— Smith  t.  National  Surety  C«k.  149  P. 
1040. 

XX.  ICTTTUAL  BENEFIT  INSURANCE. 
(A)  Corporations  and  AsaoolMtlOiu. 

4=3>696  (Kan.)  Under  a  charter  granted  in 
1894  and  Gen.  St.  1909,  {  4303,  held,  that  « 
fraternal  aid  association  could  not  property  is- 
sue a  certificate  providing  for  payment  of  a 
sum  to  the  holder  thereof  on  his  becoming  70 
years  old  without  regard  to  whether  there  was 
any  disability.— Kirk  t.  Fraternal  Aid  Asa's. 
149  P.  40a 

(B)  Tbe  Ooiitr«et  la  Oeneral. 

«=97i9  (Kan.)  Where  tbe  holder  of  a  beneficial 
certificate  agreed  in  hia  ap]^eatIou  to  be  gov- 
erned by  rules  in  force  or  thereafter  enacted, 
held,  that  the  association  conld  change  tbe  ben- 
efits to  conform  to  the  charter  and  statutes.— 
Kirk  V.  Fraternal  Aid  Ass'n,  1^  P.  400. 
^719  (Wash^  The  bolder  of  a  certificate  is- 
sued by  a  fraternal  insurer  held  to  have  no 
vested  right  preventing  the  insurer  from  rais- 
ing the  assessments  to  a  point  sufficient  to  pay 
death  claims.— Thomas  v.  Knights  of  Maccabees 
of  the  World.  149  P.  7. 

Where  tiie  tssDanoe  of  an  Insnranoa  certiftcats 
created  no  contract,  hOd  that  die  aasoriation 
could  not  be  estopped  to  Inexcaae  asnsimenta  to 
pay  death  claims.— Id. 

Where  the  assessments  paid  by  yomiger  mem- 
bers were  sufficient  to  pay  their  own  Insarance 
an  older  member  could  not  complain  that  an  i>- 
crea.<!e  in  assessments  was  made  soldy  npon 
members  of  more  advanced  age. — Id. 

That -a  fratemsl  Inanrer,  avthorised  to  levy 
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•fe  ausy  aHnteBvnts  u  uilsht  be  needed  to  < 
me«t  death  losses,  in cr eased  tfae  amount  of  the  ' 
■aseaimenUt  but  not  their  saraber,  does  oot 
five  a  member  aoj  equitable  riichta.~ld.  | 

In  view  of  Laws  1911.  pp.  279,  281,  H  210, ! 
214,  a .  Inember  of  a  l^teriial  insurer  has  no ! 
rifht  to  require  the  inauiu  to  apply  the  reaerre  j 
for  death  claims  to  current  denciencies  in  as-  | 
aeasmeDta,  where  the  reaerre  -waa  not  aufiicient 
to_pey-  the  estimated  claima.— Id, 

Xfnder  Laws  1911,  pp.  281,  200,  H  214,  228, 
a  fraternal  insurer  baa  the  right  to  increase 
assessmetits  bo  aa  to  meet  death  claims.— Id. 
«=»723  (OkL)  A  false  statement  in  an  appli- 
cation for  insurance,  when  a  strict  warranty, 
invalidates  the  cerfiScate,  in  the  absence  of 
waiver.— Kational  Council,  Ecifrhta  and  I^dlea 
of  Securitj,  v.  Owen,  14»  P.  231. 
«=>730  (Wash.)  Where  a  fraternal  order  in- 
creased the  aaaesamenta,  aa  was  ita  right,  a 
member  is  not  entitled  to  rescind  his  contract 
and  recover  back  the  sums  already  paid  in.  the 
order  not  breadiing  its  coDtract.-%iomas  v. 
Knlfhta  of  Maccabees  of  the  World,  148  P.  7. 

(B)  BcBefl«l«noa  anA  BvMoflts. 

*=>775  (OaLApp.)  tTndeT  a  by-law  of  a  frater- 
nal society,  insurance  money  of  a  deceased  mem- 
ber goea  to  his  wife,  if  any,  and,  if  none,  to  hia 
chiUren,  without  regard  to  any  will  of  the  mem- 
ber.—Haberly  V.  Haberly,  149  P.  53. 

(P)  Actions  for  Benefits. 

4=^B25  (Okl.)  The  truth  of  warranties  la  an 
application  for  insurance  held  for  the  jury  un- 
der conflicting  evidence.— National  Council, 
Knf^ta  and  Ladies  at  Seenrity,  T.  Owen,  149 

INTENT. 

See  Burglary,  ^ssS;  Contracts,  ^147;  Evi- 
dence, <saitl6 ;  Guaranty,  C^Zt ;  Larceny, 
«»57. 


INTEREST. 


Bee  Oarriers,  «9H  136; 
WitaesMM, 


Damages,  ^»68; 


INTOXICATING  LIQUORS. 

See  Commerce,  4=33 ;    Constitational  Law.  i 
«=355,  266;    Criminal  Law,  370;  See  Action,  «=>4St  60;  Oonrta,  ^120;  Jndg- 

Indictment  and  Information.  ^125.  161.         ^ment,  «S9106. 


«=>205  (Oolo.)  An  Informatfen  for  adlinif  In- 
toxicating liquors  In  local  option  territory  need 
not  allege  the  filing  of  the  petition  for  the  elec- 
tion.—Moffitt  V.  People,  149  P.  104. 
«s>226  (Or.)  In  a  prosecution  ttnder  L.  O.  L. 
I  2129,  aa  amended  by  Laws  1913.  c  74,  pro-, 
hibiting  the  sale  <tf  Uqnor  on  Sunday,  evi- 
dence as  to  who  kept  the  place  in  which  the 
sale  was  mode  is  immaterial. — State  t.  O'Don- 
nell,  149  P.  Cm 

^=>236  (OkLOr.App.)  In  a  prosecution  for  un- 
lawfully selling  intoxicating  liquor,  eviJence 
Jteld  to  sustain  a  conviction  for  a  .aale  on  de- 
fendant's premises  by  his  ageut^Markeaon  v. 
State,  149^  P.  928. 

^236  (Okt.Cr.App.>  Aa  used  in  Laws  1913, 
c.  26,  {  6,  the  phrase  "prima  facie  evidence 
is  such  evidence  as  is  eufficient  to  eatabli^  the 
tact,  but  introduction  ctf  such  evidence  does  not 
obligate  the  jury  to  convict ;  the  question 
whether  it  la  sufficient  to  overcome  the  pre- 
sumption of  innocence  being  for  the  jury.— Sel- 
lers V.  State.  149  P.  1071. 

«=»239  (Okl.Cr.App.)  An  instruction  on  prima 
facie  evidence  and  the  proof  required  to  justify 
a  conviction  held  erroneoua  in  view  of  Laws 
1913,  c  26.  i  3,  providing  what  shall  constitute 
prima  facie  evidence  of  an  intent  to  violate  the 
prohibitoiy  law.— Sdlen  t.  State,  149.  P.  1071. 

XX.  BEABOHBi.  ODEZirBEB,  AMD  FOB- 
FEITUBES. 

«=»246  (OH.)  He  word  "appurtenances,**  aa 
ub-ed  in  Bev.  Laws  1910,  |  3617,  does  not  include 
money  as  property  that  may  be  seized  because 
used  in  the  aale  of  liquors.— State  v.  Certain 
Appurtenances  TTsed  In  Sale  of  Intoxicating 
Liquors,  149  P.  130. 

Rev.  Laws  1910,  |  3017,  Aeld  not  to  authorize 
an  officer  to  aeize  money  as  used  in  the  sale  of 
liquors^Id. 

INTOXICATION. 

See  Homicide  «s>28,  SU  180,  270,  S09l 

IRRIGATION. 

See  Waten  and  Water  Cbursei, 
268. 

JOINDER. 


»1A4,  21&. 


n.  ooxraTZTunoKAUTY  of  acts 

AND  OKDINANCES. 

«S9|9  (Okl.Cr.App.J  Laws  1913.  c.  26^  6, 
making  possession  of  a  certain  amount  of  intoxi- 
cating hquor  prima  facie  evidence  of  intent  to 
violate  the  prohibitory  law,  held  valid. — Sellers 
T.  State.  149  P.  1071. 

m.  tiOOAi.  oPTzoir. 

^36  (Colo.)  The  validity  of  proceedings  for  a 
local  option  election  cannot  be  collaterally  at- 
tacked in  a  prosecotifm  for  selling  liquor  in 
anti-Raloon  territory.^Moffltt  People^  149 
P.  104. 

VX.  OFFENSES. 

«B»I63  (Or.)  The  selling  of  intoxicating  Hquor 
on  Sunday  se  defined  by  I*  O.  L.  |  2129,  as 
amended  by  Laws  1913,  e.  74,  la  not  limited 
to  sales  by  persons  who  keep  a  house  or  room 
for  the  sale  of  iotoxicatloc  Uqnor^— State  T. 
O'Donnell.  149  P.  53& 

Vm.  ORIKINAZ.  PR08ECUTI0K8. 

SI96  (Or.)  'Hie  home  rule  amendment  to 
it  art.  11,  i  2,  does  not  prevent  a  proa- 
ecutlon  for  the  violation  within  a  city  of  L. 
O.  L.  f  2129,  as  am«nded  by  Laws  1913,  c.  74, 

Srohibiting  the  sale  of  intoxicating  liquor  on 
nndaT.— State  v.  O'Donnell.  149  P.  536. 


JOINT  TENANCY. 

®=92  (Kan.)  Gen.  St.  1909,  J  2966,  aboHnhing 
joint  tenancy,  held  not  to  make  it  unlawfol 
for  a  grantor  to  convey  an  estate  to  two  gran- 
tees or  the  survivor  of  th«  twor-Withen  T. 
Bamea.  140  P.  69L 

JUDGES. 

See  Appeal  and  Error,  ^=9569 ;  Orimlnal  Law, 
«»855.  1174 ;  Justices  of  the  Peace ;  Wi^ 
BMsca,  4b»68. 

n.  SFEOIAL  OR  STTB8TITUTE 
JUDGES. 

(OM.)  Under  Laws  1910,  c  72.  |  8. 
providing  that  a  fee  of  $20  shall  be  taxed  as 
costs  where  a  temporary  county  judge  Is  chosen, 
held  that  courts  should  use  reasonable  discre- 
tion in  ^ving  time  to  pay  such  costs,  or  file  a 
bond  for  the  same,  and  that  30  minutes  was  in- 
sufficient.- Deninger  v.  GosacHn,  149  P.  220. 

«=>I9  (OkL)  Under  Comp.  Laws  1909.  $  2014, 
held  that  where  counsel  for  defendants  fail 
to  challenge  the  votes  of  attorneys  for  plaintift 
on  the  election  of  a  iudgo  pro  tempore,  they 
cannot  make  such  objection  after  the  election 
of  one  opposed  by  them.— Deninger  t.  Gossom, 
149  P.  220. 
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rr.  DisauAUFicATioir  to  act. 

«cs»47  (Okl.)  Refusal  of  the  trial  Judge  to  dis- 
Qnalify  neld  ground  for  reversal  where  he  BUt>- 
■eqaeatlr  testified  for  defendant  on  a  material 
isne.— Powers  t.  Cook,  149  P.  1121. 

«s>5l  (Wash.)  Filing  of  motion  for  change  of 
Judge,  accompanied  by  affidavit  of  prejudice,  di- 
vested the  judge  of  jurisdictioii  to  further  pro- 
ceed—State T.  Superior  Court  ot  Padfie  Coun- 
ty, 149  P.  16. 

Filing  by  defendant  of  motion  for  change  of 
Judge,  accompanied  by  affidavit  of  prejudice,  In 
connection  with  his  first  appearance  m  the  ae- 
tton  Mi  compliance  with  statute.— Id. 

JUDGMENT. 

Bee  Appeal  and  Error;  Bankruptcy,  4=9400: 
Criminal  Law,  «=3991,  995;   DismisBal  and 
Nonsuit,  <S=360 ;  Eminent  Domain,  «S3241 ; 
Bzecution;  Executors  and  Administrators,  4s» 
265,  258 ;  Bxemptiona,  t^i,  19 :  I^nes. 
12 ;   Garnishment,  $=»196 ;  Indemnity, 
14;  Infants,  <&=9l07,  110,  113;  Inaase  Per- 
•ons,  4s»23;     >fiechanics'   liens,  «»309; 
Alines  and  Minerals,  «s>117;  Pleading, 
843,845;  Stipulations,  «s>14 ;  Taxation,  ts» 
816;  TidaL  «»887;  Vendor  and  Purchaser, 

IV.  BT  DBFAVKT. 

(A)  Re««lslt«s  mmd  Talidltr. 

<a»l03  (Idaho)  Where  defendant  moves  to  re- 
quire security  for  costs,  but  fails  to  appear 
pursuant  to  Rev.  Codes,  S  4892,  within  the 
time  specified  in  the  aununons,  a  default  may 
be  properly  entered.— Domer  t.  Stone,  149  P. 
505. 

A  nonresident  plaintiff,  on  whom  demand  for 
security  for  costs  haa  been  made,  need  not,  as 
a  condition  to  a  right  to  a  default,  give  de- 
fendant notice  when  such  security  is  given,  nor 
ia  defendant,  on  failing  to  appear,  entitled  to 
notice  other  than  that  In  the  summons.— Id. 

«=»IOe  (CaI.App.)  Where  after  demurrer  for 
misjoinder  sustained,  plaintiff  dismissed  the 
cause  of  action  for  damages  and  there  remained 
a  good  cause  of  action  for  money  had  and  re- 
ceived, the  complaint  cannot  be  dismissed  for 
failure  to  amend.— Start  v.  Heinzerling,  149 
P.  60. 

An  order  granting  an  extension  ot  time  to 

Elead  after  the  expiration  of  the  statutonr  time 
I  void,  and  may  be  disregarded  and  default 

judgment  entered.— Id. 

«=»  1 1 3  (Idaho)  Where  a  default  has  been  en- 
tered, it  la  not  necessary  that  defendant  be 
given  notice  that  the  judge  ia  going  to  hear 
testimony  at  chambers  and  enter  ludgoient  pur- 
suant to  Bev.  Codes,  |  3S90,  subd.  17.— Nuestel 
T.  Spokane  International  By.  Co..  149  P.  462. 

(B)  OpvnlaB  •»  Setting  AaM«  Defaalt. 

4»<38  (Idaho)  A  default  duly  entered  can  be 
vacated  only  on  a  satisfactory  showing  of  a 
meritorious  defense  and  a  failure  to  appear  be- 
cause of  mistake,  surprise,  or  excusable  neglect 
—Domer  v.  Stone,  149  P.  605. 
^=>I39  (Idaho)  An  application  to  set  aside  ft 
default  is  addressed  to  the  sound  legal  discretion 
of  the  trial  court.— Nuestel  v.  Spokane  Inter- 
national By.  Co.,  149  P.  4^. 
4=3l43  (Idaho)  A  defendant  seeking  to  open  a 
default  for  mistake  must  show  that  the  mistake 
was  one  of  fact  and  not  of  law. — Domer  v. 
Stone.  149  P.  505. 

Negligence  of  defendant's  attorney  to  familiar- 
ise himself  with  the  practice  of  the  forum 
held  not  to  authorize  vacating  a  default— Id. 
<=»1S8  (Ca].App,)  Before  a  default  can  be  vi^ 
cated,  an  affidavit  of  merits  should  be  made. — 
Start  V.  Hfiinzerling,  149  P.  60. 
•=>I75  (Colo.)  Where  a  judgment  by  default 
waa  opened  to  pennit  defoidants  to  plead  de* 


I  fensee  set  up  id  their  motion  to  vacate,  ntati> 
tera  other  than  those  mentioned  In  the  motioa 
could  not  be  oonaiderad.— Onmaer  r.  Bell,  U» 
P.  2S& 

VI.  OH  nuAx.  or  ntvEs. 

(A)  memOltlOB*  Pom,  mn*  H«««laltM  ta 

Scneral. 

^=>I99  (Wash.)  A  court  cannot  grant  a  judg- 
ment of  dismissal  non  obstante  veredicto,  where 
the  liability  of  defendant  depends  on  questions 
of  fact,  althoogli,  if  the  evidence  for  plaintiff 
waa  unworthy  of  belief  in  the  court's  opinion, 
it  could  grant  a  new  trial.— Matbla  t.  Qranger 
Brick  ft  TUe  Co..  149  P.  3. 

Vn.  BHTOT,  RECORD,  ARD  DOOB- 
ETXNO. 

«s>27l  (Col.)  The  ministerial  duty  of  the  cleit 
is  to  enter  a  judgment  in  conformity  with  the 
decision  of  the  court  evidenced  by  the  nned 
findings  and  cwclualons.- lakefcawa  v.  Bolb 

149  P,  593. 

«=»273  (Okl.)  Where  the  clerk  failed  to  enter 
a  Judgment  ordered  on  a  vwdlc^  AeM  not  error 
for  the  court  to  grant  at  a  ancceeding  term,  on 
notice,  a  nunc  pro  tunc  order,  diiectinc  the 
clerk  to  enter  such  judgment  of  record  as  trf  the 
proper  date. — Moooey  v.  First  State  Bluik  oC 
Washington,  OkL,  149  P.  1173. 

VIXX.  AMENIVlIElfT,  OORRRCnOR. 
AND  REVIEW  IK  8AM£ 
COITBT. 

^=9303  (Cal.)  The  court  at  nisi  prius  may  al- 
ways amend  its  own  judgments  to  make  them 
comorm  to  the  decision  which  it  actually  ren- 
dered, but  cannot  subsequently  amend  by  new 
modifications  or  enlargements  of  the  judgment 
or  the  judgment  record,  so  aa  to  make  the  Judg- 
ment express  anything  not  embraced  in  the  de- 
cision.—Takekawa  V.  Hole,  149  P.  593. 
«s>303  (CalApp.)  Order  to  correct  entry  of 
judgment  on  demurrer  so  as  to  set  out  the  in- 
tended ruling  of  the  court  held  within  the 
court's  power.— Dca  Granges  v.  Cral^  149  P. 
777. 

«s»305  (Cal.)  Court  held  anthorized  to  amend 

judgment  entered  by  the  clerk  but  not  conEorm- 
ing  to  the  actual  decision,  eo  as  to  have  the 
record  speak  "Uie  decision  which  the  court  nc- 
tuaUy  made.— Takekawa  t.  Hole,  149  P.  593. 
«s»328  (CaL)  Where  the  court  waa  miatskf 
in  its  declaration  on  ordering  an  amendment 
that  the  judgment  waa  amended  not  by  the  in- 
sertion of  new  matter  but  by  correcting  tbe 
record  to  have  it  speak  the  entire  decision  ot 
the  court,  such  mistake  might  be  ahown  upoa 
the  motion  to  vacate  the  order.— Takekawa  v. 
Hole,  149  P.  593. 

^::^335  (Colo.)  Since  a  decree  by  consent  can- 
not be  attacked  by  a  bill  of  review,  a  decree 
whereby  plaintiff  consented  that  the  court  mi^ht 
adjudicate  ri^ts  relative  to  removal  of  mes 
from  mortgaged  property,  waa  binding  apon 
him.— Sowws  v.  Johnson,  148  P.  248. 

IX.  OFRRnrO  OR  VACATIKO. 

«=9349  (Mont)  If  a.  court  baa  lost  jorisdictfoo, 
a  judgment  or  order  entered  in  the  action  is  a 
nulli^,  and  when  the  infirmity*  appears  upon 
its  face,  may  be  assailed  by  motion  to  set  aside. 
—Evans  v.  Orevon  Short  Une  B.  Co.,  149  P. 
715. 

«=s>373  (Wash.)  Fraud  which  will  justify  tlie 
vacating  of  a  judgment  or  decree  most  be  actual 
and  positive,  not  merely  constructive  and  tbe 

g root  of  fraud  must  be  clear  and  satisfaotory.- 
urke  V.  Northern  Pac  By.  Co.,  149  P.  335. 

XX.  OOIXATERAl.  ATTACK. 

(A)  JTadcnemta  InpeMhable  CoUateraUr- 

«=>475  (Wash.)  The  final  decision  of  tbe  aa- 
perior  court  In  matters  of  probate^  when  nmda 
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on  aMatMj  noticcf,  cannoC  be  cf^tenlly  at- 
tacked.^tat8  T.  KaafEman,  148  P.  66SL 

(B)  Groan  ds. 

«=>489  (Mont.)  If  a  court  haa  lost  Juriadlctloii, 
a  judgment  or  order  entered  in  the  action  ia  a 
Diulity,  and  when  the  infirmity  appears  Dpon 
its  face,  may  be  asaailad  when  introduced  in  evi- 
dence.—Emu  T.  Orecoa  ehoH  Uiw  B.  Co..  i.4» 
P.  716. 

«=s>489  fOkl.)  A.  judgment  rendered  without 
jurisdiction,  being  void,  is  subject  to  collateral 
attadc.— First  State  Bank  of  Addington  t.  Lat- 
tlmer,  149  P.  1099. 

zn.  GoirsTRucnoN  Ain>  opeba- 

TIOK  IN  GENERAIu 

^=9527  (Okl.)  Decree  held  sufficient,  when  con- 
sidered with  recommesdatiims  of  referee  con- 
firmed by  the  court,  to  set  aaide  the  contract  of 
oopartnenli^  attacked  ia  the  petitiMkr^KclIy  t. 
Vrea^  148  P.  902. 

ZIV.  0OHOI.UnVENI!SB  OF  ADJUDI- 
CATION. 
(B)  Persona  ConaInde4. 

^=>707  (Coio.App.)  The  assignee  of  a  note  be- 
ing an  indispensable  party  to  a  suit  to  confirm 
a  contract  and  deed  executed  by  the  assignor 
of  the  note,  and  not  having  been  made  a  party, 
held,  tiiat  the  court  could  not  make  a  decree 
binding  on  him.— Newman  t.  Tibbitts^  149  P. 

(O)  Hnttcra  Conotndad. 

4=»7I3  (Okl.)  A  former  judgment  between  the 
same  parties,  involving  the  same  subject-matter 
held  conclusive  as  to  every  matter  involved  and 
which  might  have  been  involved  in  the  former 
action.— Prince  v.  Goenell,  149  P.  1162. 

Matters  which  could  have  been  pleaded  can- 
not be  made  the  basiB  of  a  subsequent  action,  In 
the  absence  of  exceptional  focts  excusing  the 
failure  to  plead  8ame.~-Id. 
«=37I3  (Okl.)  A  regular  judgment,  while  in 
force,  is  conclnsive  of  every  matter  that  might 
have  been  given  in  evidence  onder  the  pUadings. 
-BftTl  T.  iSari.  149  P.  1179. 

XV.  uasx. 

^=»785  (Or.)  A  judgment  against  a  debtor  who 
owned  an  undivided  Interest  in  the  equity  in 
land  gives  the  judgment  creditor  no  Iten  su- 
perior to  the  rights  of  a  co-owner  who  com- 
pleted the  payments.— Union  Credit  Ase'n  t. 
Corson,  149  P.  Sia 

XVII.  rOBElON  JUDGMENTS. 

«»8I8  (Okl.)  Neither  the  full  foltfa  and  credit 
clause  of  the  federal  Constitution  nor  the  con- 
gressional enactment  pursuant  thereto  preclude 
an  fngufry  by  the  courts  of  one  state  into  the  ju- 
risdiction of  a  court  of  another  state  in  which  a 
judgment  was  rendered.- Earl  v.  Earl,  149  P.  1179. 

The  courts  of  one  state  have  jurisdiction  to 
declare  a  judgment  of  another  state  void  for 
want  of  jurisdiction. — Id. 

«=>SIS  (Or.)  Under  full  faith  and  credit  clause 
of  Constitution  and  L.  O.  L.  S  731,  the  court 
may  inquire  whether  a  court  of  a  sister  state 
rendering  judgment  relied  on  had  jurisdicUon. — 
United  States  Fidelity  &  Guaranty  Co.  t,  Mar- 
tin, 149  P.  1023. 

4=»822  (OrO  Under  full  faith  and  credit  clause 
of  federal  Constitution,  a  judgment  of  a  court 
of  e.  sister  state  held  conclusive  against  one 
indemnifying  a  surety  of  the  defeated  party, — 
United  States  FideUty  &  Guaranty  Co.  v.  Mar- 
tin, 149  P.  1023. 

mi.  PLEADIlfQ  AND  EVIDSNCE  OF 
JUDOMENT  AS  S8TOFPEI.  OR 
DEFENSE. 

4=»9SI  (Colo.)  To  expl^  a  judgment,  the  find- 
ings of  fact,  statement  of  the  case,  and  the 


opinion  of  Qie  conrt  are  competent!  moA  tbc 
judgment,  after  reciting  the  predse  gronndi 

upon  which  it  was  based,  was  to  such  extent 
proof  of  such  facta.— First  NaL  Bank  of  Phil- 
lipsbuig.  Kan.,  v.  Clark's  Estate,  140  P.  612. 

JUDICIAL  NOTICE. 

Bee  Criminal  Law,  «»304;  Bridence^  «a»l-S8L 

JURISDICTION. 

See  Courts;  New  Trial,  «s»113:  ProhibltioiL 

JURY. 

See  Oonstitatlonal  Law,  ^=»110;  Criminal 
Law,  «=»855,  865^  1174;  Eminent  Domain, 
«=>167.  262;  New  Trial,  ^140,  144  :  8ta^ 
utes,  «=.26T:  Trial,  «=»ai5,  817. 

II.  RIGHT  TO  TRIAI.  BT  JVBT* 

^=>I3  (Oal.App.)  A  defendant,  in  an  action  un- 
der the  McEnerney  Act  to  quiet  title,  who  seeks 
the  cancellation  of  a  written  instrument  under 
Civ.  Code,  g  3412,  seeks  equitable  relief,  and  is 
not  entitled  to  a  jury  trial.— dough  t.  All  Per- 
sons, etc.,  149  P.  778. 

A  defendant,  who  tenders  the  issue  of  fraud 
and  undue  infiueuce  in  the  procurement  of  deeds 
under  which  plaintiff  claims,  presents  an  eaui- 
tab^e  issue,  and  is  not  entitled  to  a  jury  trial. 

4=»  1 3  (Colo.)  A  claim  for  damages  for  the  tak- 
ing of  ore  held  incidental  to  tiie  prayer  for  in- 
junction, BO  that  the  action  was  equitable,  and 
plaintiff  not  entitled  to  a  jury.— Esselstyn  v. 
United  States  Gold  Corporation,  149  P.  93. 

V.  OOMFETENCT  OF  JURORS,  ORAL. 
I.ENGE8.  AND  OBJECTIONS. 

«=>I08  (Cola)  On  a' trial  for  murder  in  the 

first  degree,  the  sustaining  of  challenges  to  ju- 
rors who  state  that  under  no  clrcumatancea  will 
they  return  a  verdict  of  guilty  and  6x  the 
piinishment  at  death  is  not  reversible  error.— 
HlUen  T.  People,  148  P.  200. 
^^3131  (Cal.)  A  question  on  the  voir  dire  ex- 
amination of  jurora  whether  they  would  follow 
the  court's  instnictions  cannot  be  held  improper. 
—People  T.  Creeks,  149  P.  821. 

JUSTICES  OF  THE  PEACE, 

See  Bail,  «=>47;  Criminal  Law,  «==>207;  In- 
dians, «=»38. 

rV.  PROCEDURE  IN  CIVII.  CASES. 

^=377  (Or.)  A  justice  court  is  not  deprived  of 
jarisdiction  of  a  wiit  by  a  person  doiss  busi- 
ness under  an  assumed  name  becauKc  t)'e  cer- 
tificate required  by  Laws  1013,  p.  272,  $  5,  is 
not  filed  with  the  county  clerk  unless  the  de- 
fect is  raised  by  a  special  demurrer  in  the 
nature  of  a  pica  in  abatemenL — Beamish  v. 
Noon,  149  P.  lf22. 

«»90  (Okl.)  Under  Rev.  Laws  1910,  {  541S, 
the  same  particularity  is  not  required  in  plead- 
ings before  a  jastice  that  is  required  in  courts 
of  record.— Rogers  v.  Hall,  149  P.  878:  Sals- 
berger  &  Sons  Co.  t.  Hoover,  1^  P.  887. 
«s»92  (Okl.)  A  defendant  need  not  file  an  an- 
swer in  justice  court.— Standard  E^shion  On.  T. 
Morgan,  149  P.  1160. 

•^99  (Okl.)  A  bill  of  particulars  in  justice's 
court,  which  states  in  a  plain,  direct  manner 
facts  constituting  the  cause  of  action,  is  suffi- 
cient—Suhberger  ft  Sons  Co.  V.  Hoover,  140 
P.  887. 

«s»IOO  (Okl.)  Where  defendant  files  an  answer 
in  Justice  court,  he  is  governed  by  the  ordinary 
rules  of  pleading  and  limited  to  the  issues  join- 
ed.—Standard  Faahioa  Go.  t.  Morgan,  149  P. 
1160. 
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BEV1XW  OF  PROCE^nrOS. 
(A)  Appeal  «bA  Brrar. 

•3>I74  (GaLApp.)  Under  Code  dr.  Froc  <  472, 
a  superior  court,  on  appeal  from. justice  court, 
ma;  deny  defendant  tbe  privilege  of  anawerins 
after  his  demurrer  ba«  been  oTerruled. — Leavell 
T.  Superior  Court  of  Placer  Count7>  140  P.  372. 
4=»I74  (OU.)  A  ideadinff  U  nifficlmt  on  ap- 
peal which  is  suffident  in  justice  court. — SuJ>> 
berger  &  Sons  Co.  t.  Hooto:,  149  P.  887. 
^9 1 88  (CaJ.App.)  Judgment  of  superior  court 
on  appeal  from  justice  court  for  plaintiff  on 
tbe  merits  on  demurrer  and  motion  to  strike 
held  to  be  annulled;  tbe  decision  not  OTerruling 
tbe  demurrer  and  denying  leave  to  answer  if 
it  was  intended  to  do  so. — Leavell  T.  Superior 
Court  of  Placer  Countj.  149  F.  372. 

(B)  CerU«vwl. 

«=3M7  (Mont)  An  order  1^  a  justice  of  th« 

peace  discharsing  an  attacbment  under  Bev. 
Codes,  I  6683,  is  subject  to  correction  on  cer- 
tiorari, vfaere  made  without  jurisdiction. — State 
T.  Justice  of  Peace  Court  of  Billings  Tp.,  Yel* 
lowstone  County,  149  P.  709. 
<S=^202  (Mont.)  To  secure  a  writ  of  review  of 
proceeding  before  a  justice,  the  sffidavit  must 
set  forth  the  facts  which  show  that  the  justice 
acted  without  or  in  excess  of  bis  jurisdiction. 
—State  T.  Justice  of  Peace  Court  of  BilUzifs 
Tp^,  Tellowstone  Coun^,  149  P.  709. 

KIDNAPPING. 

See  Criminal  Law,  ^=>795. 

^s»S  (Mont)  In  a  prosecution  fw  kldnappinf 
brought  against  leaders  of  the  labor  union, 
evidence  held  sufficient  to  sustain  a  convictioa. 
-State  T.  McDonald,  149  P.  219, 

LABOR. 

See  Woi^  and  Labor. 

LACHES. 

See  Spedflc  Perfoxmanc^  4=3>108. 


See  Damai 
taluer. 


LANDLORD  AND  TENANT. 

^^^=s>02 ;  Forcible  Bntry  and  De- 


ll. LEASES  AWD  AOBBEBgBlfT»  HT 
OENIiBAIb 

4=949  (Kan.)  Gvldence  in  a  landlord's  action 
for  n<Hicomp!iance  with  lease  held  to  sustain  a 
verdict  for  defendant— Fiak  t.  Neptune,  149  P. 
69& 

m.  LAWPLOBiyS  TITLE  AED  BE- 
VER8IOE. 

<B)  Batsppel  of  Tenant* 

«s»6l  (Or.)  A  tenant  held  estopped  to  deny 
tikat  his  landlord  bad  title  to  the  premises  or 
a  right  to  the  rmt— Mardn  t.  Fletcher,  149  P. 
895. 

«=»e2  (Nev.)  ^e  rule  that  a  tenant  cannot 
dispute  bis  landlord's  title  does  not  apply  to  a 

defendant  in  unlawful  detainer,  seeking  to  show 
the  nonexistence  of  the  relation  of  landlord 
and  tenant— Yori  v.  Phenix,  149  P.  180. 
^64  (Or.)  A'  tenant  held,  under  L.  O.  L.  I 
798,  subd.  6,  precluded  from  questioning  bis 
landlord's  title.— Martin  v.  Fletcher,  149  P.  895. 

XV.  TERMS  FOE  TEARS. 
(B)  AaalVBmcatf   Snblettiav,  mmM  Mart* 

4=379  (CoIo,App.)  The  mere  assignment  of  a 
lease  does  not  carry  with  It  tbe  lessee's  right 


of  action  tor  tbe  lessor's  prior  breach  of  cove- 
ant— Roberts  t.  Lehl,  149  P.  6S1. 
Where  a  l^or  assigned  a  leaM,  no  dsmagM 

for  injuries  to  crops  occurring  after  assignment 
can  be  recovered. — Id. 

TXI.  7BE1CI8ES.  AND  ENJOTMEET 
AKS  USE  THEREOF. 
(B)  PosKeuiont  ■■JoraaenLti  mmA  Vae. 

^=»I39  (CaL)  LesBees  who  sold  heet  tops  wbicfa 
by  tbe  lease  were  to  be  i^wed  under  held,  under 
Civ.  Code,  «  2223.  2237.  3336.  3337.  liable  to 
the  owner,  though  manure  from  the  cattle  fed  on 
the  tops  fertilized  tba  propertyiF— OcMrey  y. 
Btruve,  149  P.  48. 

<■)  lBj«rlc*  tvrai  IteBircMms  mr  DafMClv* 

Coudltlon. 

4ss>l67  (Obi.)  A  boy  under  contract  to  deliver 
newspspers  to  tenants  of  a  building  is  an  in- 
vitee on  the  premises.— -Jlngiish  v.  Thomas,  149 
P.  906. 

A  landlord  owes  the  same  duty  to  exercise 
care  to  keep  the  premises  In  repair  to  one  in- 
vited thereon  by  his  tenants  for  thdr  mutual 
advantage  as  to  tho  tenants  themsrives.— Id. 

An  inyitation  to  enter  a  building  to  deliver 
papers  covers  the  reasonable  use  of  the  rear 
stairway  and  platform  of  eudi  building.— Id. 
^=»I69  (Okl.)  In  an  action  against  a  landlord 
for  injuries  caused  by  a  defective  railing,  evi- 
dence of  the  condition  of  the  railing  at  about 
the  time  of  the  injury  is  competent — Ehiglisb 
T.  Thomas,  ;L49  P.  Q06. 

Evidence  of  the  defective  condition  of  an  ad- 
^ining  rail  is  admissible  to  show  knowledge. 
—Id. 

Evidence  held  sufficient  to  take  to  the  jury 
the  question  whether  plaintiff  was  deliverliic 
papers  to  defendant's  tenants.— Xd. 

Tm.  BEET  AND  ADVAEOES. 

(■)  Aetlona. 

^=»230  (Or-)  Complaint  for  rent,  alleging  that 
defendant  agreed  to  pay  the  customary  rental 
for  a  hop  tract  held  to  justify  eTidence  of 
a  reasonable  rental  .value.— Martin  T.  Fletebar,- 

149  P.  895. 

«=3233  (Or.)  A  complaint  for  rent,  alle^og  de- 
fendant's agreement  to  pay  the  customary  rebt- 
al  for  a  hop  tract,  held  to  stste  a  cause  of  ac- 
tion for  a  reasonable  rental  so  that  an  instruc- 
tion authorizing  a  recovery  only  on  proof  ni 
oustom  as  to  rentals  was  erroneous.— Martin  v. 
Fletcher,  149  P.  895. 

ZX.  RE-ENTRY  AWD  REOOVERT  OF 
rOSSESSIOH  MY  LAEDLOBB. 

«=>2S8  (Nev.)  Purpose  of  unlawful  detainer 
statutes  is  to  afford  a  summary  remedy  to 
landlords,  but  a  mere -prima  facie  showing  of 
that  relation  does  not  prevent  defendant  from 
sbowliv  its  nonexistence.— Tori  t.  Phenlz,  149 
P,  180. 

«=9290  (Nev.)  Under  Const  art  6,  j  41,  and 
CivU  Practice  Act,  U  1,  559,  576,  681,  a  de- 
fendant in  unlavmu  detainer  under  section 
646  may  show  that  an  instrument  In  form  a 
lease  was  with  another  instrument  a  mortgage. 
—Yori  T.  Phenix,  149  P.  ISO. 
^9291  (CaUApp.)  In  unlawful  detainer,  plain- 
tiff is  entitled  to  a  judgment  not  only  for  the 
rent  due  when  suit  was  commenced,  but  for 
rent  that  has  accrued  up  to  the  time  of  the 
jndgment — Olcovich  v.  Deremberg,  149  P.  375. 

«=»2gi  (Wash.)  Though  a  lease  provides  for 
the  lessor,  st  his  option,  terminating  for  30 
days'  default  in  rent,  3  days'  notice  to  pay  or 
surrender  is  necessary  under  Rem.  A  Bal.  Cod«^ 
8  812(3),  for  unlawful  detainer.— JeffriM  t. 
Spencer,  149  P.  651. 

Under  Bern.  &  Bal.  Code,  |  812  [R,  a  leesor 
cannot  maintain  unlawful  detainer  for  waste, 
except  on  three  days'  notice  to  4uit— Id. 
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liMltotln  at  Avtlons 


LANDS. 


8«e  Public  lAsds. 


URCENY. 

See  CMmhul  Law,  «=»200,  406,  814. 

L  OFFEirSEa  AND  RESPONUBIUn 
THJCBXFOB. 

^=>I3  (Or.)  Gonscat  of  the  owner,  obtained 
by  fraud,  to  tbe  takingr  of  property  does  not  de- 

§rive  the  tct  of  the  character  of  larceny.— 
mith  T.  National  Surety  Co.,  149  P.  1040. 
fisalS  (Mont.)  Loon  of  a  check  to  defendant  to 
use  for  a  certain  purpose,  and  repay  its  amount, 
held  not  a  bailment,  but  a  loan  for  exchange  un- 
der Bev.  Codes,  U  6201,  5203,  so  that  he  was 
not  KuU^  under  section  8642,  subd.  2,  of  lar- 
ceny of  its  subject  as  bailee.— State  t.  Karri, 
148  P.  966. 

IL  PROniOimOH  AND  FVHMH- 


(B)  BtMmw*. 

■  4aB»S7  <Wyo.)  Bvidenoe  held  to  sustain  a  find- 
.  in^  of  feltmions  intent — McAdams  t.  State,  149 
P.  550. 

«=>62  (Wyo.)  It  is  not  essential  that  the  own- 
er's nonconsent  to  the  takine  be  proved  by  di- 
reoc  evidence.— McAdams  t.  State,  149  P;  550. 

(O)  Trim!  mUI  B«vi«w. 

^=>68  (Or.)  Whether  the  mare  was  taken  In 
the  county  alleged,  held  for  the  Jury  under  the 
evidence,— State  t.  McPberson,  149  P.  1021. 

^»70  (Cal.App.)  Instruction  as  to  elements  of 
Un^^  held  ambiguous.- People  r.  Cuin,  140 

UST  CLEAR  CHANCE 

See  Negligence.  «=»88 ;  Street  Ballroads,  «b> 

108. 

LAW  OF  THE  CASE. 

See  Appeal  and  Snw,  «sb1097,  119SL 

LAW  OF  THE  ROAD. 

See  Highway^  ^s^l-nE. 

LEASE 

See  Landlord  and  Tenant;  Mine*  ind  Ifinenls, 
«E»74. 

LETTERS. 

See  Frauds,  Statute  of,  ^17. 

LIBEL  AND  SUNDER, 
n.  PRivnxGED  ooiannnoATiows. 

AND  MAUOE  TBEBSnr. 

^48  fWyo.)  The  conditional  privilege  of  criti- 
cizing the  conduct  of  a  public  officer  is  founded 
on  public  policy,  and  applies  only  where  the 
false  statement  was  made  in  good  faith  and 
wj^oat  nMlIcfc-Kutcher  t.  Poet  Printing  Co., 

17.  AOTZOHS. 
<B)  Pftptles,  PrellmlnmrT-  FrfMecAlavH 

4^80  (Cal)  Complaint  In  action  for  Ubel  held 
insufficient  to  state  cause  of  action.— Goodwin 
T.  Whittier  Cobarn  Co.,  149  P.  583. 
^80  (CalAppv)  Complaint,  In  action  for  libel 
on  ground  of  notices  relating  to  plaintiff's  af- 
oirs,  held  to  state  no  crubm  ot  action.- Des 
Oranges  t.  GrtU.  149  P.  777. 


<s»85  (CaLApp.)  Complaint,  in  action  for  libd 
based  on  defendants*  notice  to  a  bank  as  to 
plaintiff's  insolvency,  held  defective  for  failure 
to  set  out  the  words  of  the  notice.— Des  Granges 
T.  Crall,  149  P.  777. 

4=986  (CalApp.)  Pleading  of  an  innuendo  held 
not  to  aid  causes  of  action,  where  tbe  alleged 
libelous  language  set  out  was  clear  and  plain. 
—Des  Granges  v.  Crall.  149  P.  777- 
^>I00  (Wyo.)  An  averment  that  an  article 
was  published  maliciously  is  sufficient  to  admit 
evidence  of  express  malice  If  proof  of  that  fact 
upon  issue  joined  is  necessary.— Cutdber  t.  Poet 
Printing  Co.,  149  P.  B62. 

LICENSES. 

See  Vactm,  «s»2,  2)&;   Insurance^  «e»30; 
Physiciane  and  flnxgeone,  «s>ll. 

I.  FOR  OOOTOATIom  AHS  PIII¥I- 
LEGES. 

«=>6  (Colo.)  Municipal  Code  of  CSty  and  Coun- 
ty of  Denver,  c  16.  art  2,  I  747,  prescribing 
bcense  fees  fo(  the  keeping  of  does  and  penal- 
ties for  failure  to  pay,  is  conatitutfonal,  aa  such 
power  may  be  delegated.— McPtiail  r.  City  and 
County  of  Denver,  149  P.  257. 
^=>7  (Utah)  A  city  ordinance,  reauiring  license 
fees  in  differient  amounts  for  peddling  or  solicit- 
ing foods,  provisions,  or  ordinary  articles  for 
household  use,  heid  discriminatory  within  Conip. 
Laws  1907, 1  206.  subd.  87.— Park  City  v.  Dan- 
iels, 149  P.  1094. 

A  city  ordinance,  imposing  a  license  fee  foi; 
peddling  provisions,'  articles  of  general  mer- 
chandise, and  articles  for  bousebold  use,  held  in- 
valid under  Comp.  Laws  1907, 1  206,  subd.  87.  as 
discriminating  in  favor  of  lociu  merchants.— Id. 

While  city  authorities  may  i'  'pose  license  and 
occupadon  taxes  and  make  rea.->onabIe  cUsaifica- 
tions  for  such  jnirpose,  such  fees  and  taxes  must, 
under  tbe  express  terms  of  Comp.  Laws  190^, 
§  206,  subd.  67,  be  uniform  in  respect  to  the 
class  upon  which  they  are  imposed.— Id. 

A  ci^  ordinance,  requiring  a  $100  license  fee 
for  peddling  'Svares  and  merchandise  of  a  ren- 
eral  character"  and  a  fee  of  $7  for  peddling 
"small  articles  for  household  use,"  hdd  dis- 
criminatory becBose  of  uncertainty  of  terms.— Id. 

LIENS. 

See  Covenants,  4=^6 ;  Bstoppel,  ^=>55 ;  Inn- 
keepers, ^=>ai  Judgment,  ^^^TSS;  Loxs  and 

MfeeiS  •i>i3v&f  * 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;   Cximlnal  Law, 
1060;  Taxation,  ^s&OS. 

XL  ooKFinrAnoir  of  period  of 

XJIOTAXIOE. 

(B)  Performanee  mt  OemillUoM,  DeiUKdt 
aa*  Notloe. 

C=>86  (Okl.).  Where  a  contract  bound  tbe  pur- 
chaser on  demand  to  set  apart  and  convey  lots 
as  part  of  the  price,  held-  that  the  statute  of 
limitations  did  not  begin  to  run  ontil  a  demand 
and  failure  to  conipl^  therewith.— Kee  v.  Sat- 
terfield.  149  P.  243. 

m.  AOKNOWXEDOMEET,  NEW 
PBOmSB.  AND  FAST 
FATMEirr. 

«=!>I63  (Colo.App.)  Where  ecclesiastical  aa- 
tliorities  disallowed  priest's  claim  under  alleged 
agreement  with  bishop,  but  directed  bishop  to 
pay  priest  on  annuity,  held,  that  amounts  so 
paid  could  not  prevent  running  of  Umitationi 
against  an  action  on  tbe  agreement.— Culkin  t, 
jSata,  149  P.  27a 
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«=»I63  (Okl.)  Under  Rev.  Laws  1910,  {  4663, 
an  action  on  a  note  on  which  a  payment  made 
two  years  before  was  indorsed  is  not  barred  by 
limitations.— R^en  v.  Hall,  149  P.  S78b 

LIMITATION  OF  LIABILITY. 

See  Oarriers,  «=>160,  218. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  4=»36. 

LOGS  AND  LOGGING. 

See  Appeal  and  Error,  ^=s>1050 ;  Evidence, 
481 ;   Master  and  Servant,  «=»179,  189,  204, 
270.  278. 

«=»3  (Mont.)  In  view  of  Rev.  Codes,  SS  4424. 
4425,  4427,  4482,  4507.  4619.  deed  conveying 
growing  timber  and  right  of  way  over  land  to 
remove  such  timber  to  grantee's  heirs  and  as- 
signs held  a  conveyance  of  an  estate  of  inher- 
itance in  realty,  not  defeasible  by  grantee's  fail* 
ure  to  remove  such  timber  within  a  reasonable 
time.— R.  M.  Cobban  Realty  Co.  t.  Donl&n,  149 
P.  484. 

A  deed  conveying  fee-simple  estate  in  timber 
held,  in  view  of  Rev.  Codes,  S  4610,  not  to  ren- 
der the  grantee's  right  defeasible  by  hii  fallnre 
to  remove  the  timber  within  a  reascmable  time 
merely-  because  deed  contained  a  right  of  entry 
unlimited  as  to  time. — Id. 

Where  plaintiff,  in  conveying  land,  excepted 
therefrcHn  growing  timber  which  he  had  pre- 
vtously  conveyed  to  another,  upon  failure  o£  the 
frantee  of  such  timber  to  remove  within  a  rea- 
sonable time,  thus  defeating  his  right  thereto, 
the  grantee  of  the  land  could  not  make  avail  of 
the  defeasance. — Id. 
0=>B  (Or.)  The  measure  of  damages  for  breach 
of  a  logging  oHitract  is  the  difference  between  the 
contract  price  and  the  price  of  other  logs  at  the 
point  of  deBtinattoQ,  or  if  none  could  be  there 
obtained,  the  price  of  logs  at  the  nearest  point, 
plus  transportation.— Williams  v.  Pacific  Sure- 
ty Co.,  1^  P.  fi24. 
^sy2i  (Idaho)  A  claim  of  lien  on  sawlogs  held 
not  void  as  to  one  of  the  parties  thereto,  though 
it  was  not  filed  with  or  recorded  by  the  lum* 
ber  inspector  as  provided  by  Rev.  Codes,  |  1S08, 
where  It  was  valid  -  in  all  other  respects. — 
Scbulti  r.  Bom  Lake  Lumber  Co.,  14»  P.  726. 

LUNATICS. 
See  Influie  Persons. 

MAINTENANCE. 

9m  CBuunperty  and  Maintenance. 

MALICE 

Sm  Homldde,  «s»lSO;  UbA  and  Slander,  «» 
100. 

MALICIOUS  PROSECUTION. 
V.  Acnoirs. 

4=971  (OkL)  What  constitutes  i>robBbIe  cause 
is  a  question  of  law,  and  submission  of  such 
question  to  the  Jury  is  error.— Dunnington  v. 
LoeMT,  149  P.  1161. 

Where  evidence  has  been  introduced  on  prob- 
able canse,  the  court  should  submit  its  credibil- 
ity to  the  jury,  with  instructions  that  certain 
&cts  do  or  do  not  amount  to  probable  cause. 
-W. 

MALPRACTICE. 

8m  Fhysieiaiia  and  Surgetma,  4a»l& 


MANDAMUS. 

appeal  and  Error, 


See  Animals,  •=»S2; 


X.  MATITBE  AMD  OBOUMDB  Ul  GEK- 

€=»f5  (Okl.)  In  an  action  for  mandamus  to 
compel  the  call  of  a  directors'  meeting  to  re- 
move the  president  as  manager,  it  U  do  defense 
that  the  corporation  has  no  t^bt  to  remove 
him.— CummJugs  V.  State,  1«  P.  864. 

n.  8T7BJEOTS  AlfD  PUKPOSE8  OV 
RELIEF. 

(A)  Actm  and  Proceedings  ot  Conrts, 
Jadves,  and  Jndtol«l  OflleerB. 

<8=>5I  (CaLApp.)  Under  Civ,  Code,  {  132,  held, 
that  mandamus  might  Issue  at  instance  of  plain- 
tiff to  require  the  court  to  grant  final  decree  of 
divorce  after  one  year  from  entry  ot  interlocu- 
tory decree,  where  no  appeal  was  taken.— N'ewell 
V.  Superior  Court  of  California  in  and  for  Los 
Angeles  Count?,  149  P.  998. 

Under  Civ.  Code,  |  132,  held,  that  mandamoa 
will  not  lie  to  com[>d  Judge  of  su|>eti<H-  court  to 
enter  final  decree  of  divorce  where  appeal  from 
lnterlocut(M7  decree  was  pending.— Id. 

(O)  Aetm  and  Proceedintfa  of  Private  Go«^ 
p orations  and  Indlvidnals. 

«»I27  (OkL)  Mandamus  wlU  lie  to  compel  the 
president  of  a  corporation  to  call  a  special  di- 
rectors' meeting,  where  the  necessary  dcnnand 
has  been  made  as  provided  by  the  by-laws.— 

Oummings  v.  State,  149  P.  864. 

m.  jnaxsDicTioir.  pboceedikos, 

AND  BETtfEr. 

®=>I54  (OkL)  A  motion  to  quash  an  alterna- 
tive writ  of  mandamus  will  be  sustained  where 
the  petitioner  fails  to  comply  with  Supreme 
Court  rule  14,  requiring  affidavit  showing  why 
action  is  brought  in  Supreme  Court— Consoli- 
dated School  Dist.  No.  2,  Pawnee  County  r. 
Meyer,  149  P.  129. 

^=>!  64  (Colo.)  An  answer  in  mandamus  to  com- 
pel the  transfer  on  tlM  corporation's  books,  of 
corporate  stock  bought  by  plaintiff  from  ber  hna- 
band,  held  to  state  a  good  defense,  where  it  set 
up  a  contract  binding  the  husband  to  not  trans- 
fer the  stock,  and  in  effect  stated  that  plaintiff's 
holding  was  imniaal  <ml9e-Cook  By.  Signal  Co. 
vTBuck,  149  Rflg! 

^187  (Wash.)  R^rdless  of  the  title  of  the 
proceedings,  an  order  requiring  the  prosecuting 
attorney  to  institute  proceedings  to  determine 
by  what  right  a  cor|KiratIon  was  about  to  ex- 
ercise banking  functions  is  one  In  mandamua. 
and  appealable  under  Hem.  &  BaL  Code^  | 
1033.— State  v.  Union  Savings  Bank  of  Spokane, 
149  P.  327. 

MANSUUGHTER. 

See  Homicide,  <8=^  8L 

MARRIAGE. 

See  .^ipeal  and  Error,  ^:»781 ;  Divorce ; 
Fraudulent  Oonveyances,  ^=»101;  Husband 
and  Wife. 

«=>I9  (Cal.)  Under  CSv.  Code,  f  56,  marriage 
of  female  minor  more  than  IS  j^ears  old  without 
consent  of  guardian  or  with  his  consent  which 
he  had  no  authority  to  give  held  valid.— In  re 
Ambrose,  149  P.  48. 

MASTER  AND  SERVANT. 

See  Death,  «s»81:  False  InpriMmmukt,  ^ 
Ifi;  Trial.  «»>252i  Work  and  Labor. 
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n.  SEB'VIOES  Ain>  OOMPENSATIOK. 
(B)  Wmvea  m*A  Otker  Rennnermtlon. 

4=»70  (Cal.)  Under  10-year  contract  of  em- 

&loyment,  held  that  boons  on  profits  was  not  to 
e  deferred  until  the  end  of  the  term,  but  was 
to  be  allowed  upon  the  net  profits  as  ascertain- 
ed annually,  even  though  the  contract  was  en- 
tire in  respect  to  the  terra  of  seirice.— Horton 
T.  RemiUard  Brick  Co.,  149  P.  813. 
&s»80  (CaL)  In  an  action  to  recover  bonus  or 
share  of  profits  under  contract  of  employment, 
evidence  held  not  to  show  aDy_  agreement  as  to 
the  method  of  making  inventories  or  any  custom 
as  to  depreciating  inventones  which  had  become 
a  part  of  the  contract. — Horton  t.  BemUlard 
Brick  Co.,  149  P.  813. 
I^videoce  Held  to  sustain  finding  that  net 

{irofits  for  a  certain  year  were  $74,806.09,  be- 
Dg  over  18  per  cent,  on  a  capital  stock  of  $408,- 
187.— Id. 

HZ.  MASTER'S   LIABILITY   FOB  Ul- 
JVBIES  TO  SERVANT. 
(A)  ll«t«re  Mud  Extent  In  QvneMl. 

4a»8S  (OkL)  Actionable  negligence,  authorixiog 
a  servant  to  recover  for  injuries,  invc^ves  a  du^ 
by  the  master,  a  failure  to  perform  the  duty 
and  injury  to  the  employe  proximately  resulting 
from  awch  failure.— St.  Louis  &  S.  F.  R.  Co.  v. 
Snowden,  149  P.  1083. 

^87  (Or.)  Employers'  Liability  Act,  {  1.  in- 
clndes  hazardous  occupations  not  enumerated  in 
the  first  part  of  the  section.— Yovovich  v.  Falla 
City  Lumber  Co.,  149  P.  941. 

By  direct  provision  of  Employers*  Utility 
Act,  8  S<  employer  was  liable  tor  death  of  serv- 
ant killed  in  cutting  through  a  tree  by  direc- 
tion of  his  Boperior.  as  was  hia  daty.— Id. 
<ft=>96  (Okl.)  A  servant  cannot  recover  for  In- 
juries, unless  there  is  a  causal  connection  be- 
tween the  master's  negligence  and  the  injuries 
reoeived.~St  Louis  &  8.  F.  R.  Ca  v.  Snowden, 
149  P.  1083. 

(B)  Tools,  Hnelilnerr,  Avpllanoes*  and 
PI  BOM  for  Work. 

^^109  (Or.)  Employer  fteld  bound  to  use  rea- 
sonable care  to  provide  docile  animal  for  em- 

gloyS  as  means  for  carrying  on  the  work.— 
[arks  T.  Columbia  County  Lumber  Ca,  149  P. 
1041. 

«=s>il7  (Kan.)  Geo.  St.  1009.  i  4670.  is  not 
'  complied  with  by  bavins  three  sidea  of  an  ele- 
vator shaft  inclosed  and  one  side  left  open,  if 
the  failure  to  inclose  the  one  side  causes  in- 
jury to  an  employ^. — Myrick  v.  Great  Western 
Mfg.  Co.,  149  P.  702. 

4=9 1 34  (Or.)  An  appliance,  such  aa  a  chain 
used  in  securing  logs  to  a  railroad  car,  that  has 
long  been  used  in  safety,  may  be  continued  In 
ase  without  imputation  of  want  of  care  to  the 
employer  thereby,  if  it  baa  not  become  obvious- 
ly dangerous. — ICvnnsen  ▼.  Grande  Bonde  Lum* 
ber  Co.,  149  P.  lOJS. 

Purchase,  by  an  employer,  of  chains  to  secure 
logs  to  railroad  car,  from  s  reputable  manufac- 
turer of  chains  for  such  paspoijp,  did  not  relieve 
bim  of  hia  duty  to  his  servants  of  inspection  by 
a  competent  person  as  to  the  fitness  of  the  ar- 
tides  for  the  une.— Id. 

<BI)  Pellow  Bervnntai 

«=9|63  (Okl.)  Where  an  employ^  is  injured 
through  the  employer's  failure  to  furnish  com- 
petent fellow  servants  sufficient  in  number,  the 
employer  is  liable.— Sulzberger  &  Sons  Co.  v. 
Hoover,  149  P.  8S7. 

4^177  (Kan.)  An  employer  is  not  liable  for  in- 
jury caused  to  an  employ^  by  the  act  of  a  fel- 
low servant.— Miller  v.  Armour  ft  Co^  149  P. 
682. 

•s»l79  (Or.)  In  action  by  the  administrator  ot 
a  servant  of  lumber  company  operating  railroad. 


killed  while  employed  on  train,  for  $7,000  dam- 
ages for  death,  the  defense  of  negligence  of  fel- 
low servant  htid  available,  under  L.  O.  L.  { 
6946;  Employers'  Liability  Act  being  waived. 
— 'E)vansen  v.  Grande  Bonde  Lumber  Co.,  149 
P.  1035. 

(S=9l89  (Or.)  By  direct  provision  of  Employers' 
Liability  Act.  i  2,  foreman  in  charge  of  lum- 
bering operations,  in  which  deceased  servant 
was  engaged,  was  the  agent  of  the  lumber  com- 
pany.—Yovovich  T.  ^Jla  City  Lumber  Co., 
149  P.  941. 

(F)  Rlalu  Assamed  br  SorTnnt. 

«=»203  (Nev.)  Where  a  servant  is  employed  in 
performing  labor  which  necessarily  changes  the 
character  of  the  place  for  safety  as  the  work 
progresses,  and  is  conBequently  likely  to  be- 
come dangerous  at  any  time,  he  aseumee  the 
risk. — Zclavin  v.  Tonopah  Belmont  Develop- 
ment Co.,  149  P.  188. 

^204  (Kan.)  Under  the  federal  Employers' 
liability  Act,  held,  that  a  fireman's  assumption 
of  risk  through  bia  contributory  negligence  in 
not  seeing  a  danger  light  at  an  open  switch 
could  not  preclude  him  from  recovering  for  in- 
juries from  a  collision  due  to  the  switch  beimc 
negllgnitlT  left  open.— Uackn^  t.  Miesoori,  K. 
&T7Byrt3o.,  1^ P.  421. 

«=>204  (Okl.)  Under  the  federal  Employers' 
Liability  Act,  the  commtm  law  r^arding  as- 
sumption of  riidt  applies,  exc^t  where  the  car- 
rier violated  a  safety  atatute.— St.  Loula  &  H. 
F.  JL  Co.  T.  Snowden,  149  P.  1083. 
€=3>204  (Or.)  In  action  by  the  administrator 
of  a  servant  of  lumber  company,  operating  rail- 
road, for  $7,500  damages  for  death,  dcfenRes  of 
assumption  of  risk  held  available,  under  L.  O. 
Li.  S  6946,  Ehnployers'  Liability  Act  being  waiv- 
ed.—Evansen  V.  Grande  Ronde  Lumber  Co.,  149 
P.  1085. 

€=>204  (Or.)  The  Employers'  Liability  Act  ab- 
rogates the  doctrine  of  assumption  of  risk  in 
actions  coming  within  its  scope.— Marks  v. 
Columbia  County  Lumber  Co.,  149  P.  1041. 
^=»2I7  (Kan.)  Where  an  employ^  continues  to 
work  at  a  place,  the  dangers  of  which  are  open 
and  known,  without  making  any  complaint  or 
suggestion  concerning  such  dangers,  he  asBumae 
the  risk  connected  ivlth  Ua  work.^Miller  v. 
Armour  &  Co.,  149  P.  682. 

(O)  Contrlbntory   NevUsonoo   of  SerTant. 

®»228  (Kan.)  In  an  action  under  the  factory 

act,  contributory  ncRligeoce  is  not  a  defeusv. 
—Myrick  V.  Great  Western  Mfg.  Co.,  149  1'. 

702. 

In  an  action  under  the  factory  act  for  in- 
juries from  being  struck  by  a  descending  freight 
elevator,  held  no  defense  that  it  was  the  duty 
of  plaintiff  and  other  employes  to  replace  panels 
used  as  elevator  sides  and  removed  from  the 
shaft  for  a  specific  purpose. — Id. 

(H)  Aetlons. 

«=>2503/4.  [New,  vol.  16  Key-No.  Series] 

(Ariz.)  Under  Const  art  18,  {  8,  requir- 
ing enactment  of  a  Workmen's  Compensatioa 
Law  (Civ.  Code  1913,  tit  14,  c.  7),  held  that, 
where  employ^  did  not  consent  to  the  compensa- 
tion thereby  provided,  his  personal  representa- 
tive had  no  action  thereunder,  but  only  action 
for  wrongful  death,  under  Civ.  Code  1913,  tit. 
23,  or  Employers'  Liability  Act  (Civ.  Code  1913, 
tit.  14,  c.  6).— Behringer  v.  Inspiration  Conaol. 
(Copper  Co.,  149  P.  1066. 
«=>250y4  [New,  vol.  16  Key-Na  Series] 

(Cal.)  Provisions  of  Workmen's  Ciompen- 
sation  Act  April  8,  1911  (St.  1911,  p.  796), 
relating  to  review  of  awards  and  orders  of  In> 
dustrial  Accident  Board,  held  not  to  prevent 
employer's  application  to  Supreme  Court  to 
exercise  its  original  jurisdiction  by  way  of  cer- 
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tiorari.— Great  Western  Power  Co.  v.  PIUb- 
bury,  149  P.  35. 

Finding  on  confiicting  evidence  b;  Industrial 
Accident  Board,  acting  under  Workmen's  Com- 
pensation Act,  held  not  reviewable  by  writ  of 
review. — Id. 

Whether  finding  that  accident  to  employ^  was 
caused  b;  tiis  "willful  misconduct,"  within  SL 
1811,  p.  786,  1  S,  BO  aa  to  austain  award, 
to  go  to  jnrudiction  of  Industrial  Accident 
Board,  whose  powers  were,  by  St.  1913,  p.  950, 
vested  in  commission  created  hy  St.  1913,  p. 
279,  and  reviewable  on  certiorari  from  Supreme 
Court.— Id. 

«s>250%  [New.  vol  16  Key-No.  Serlesi 

(Oal.)  Bringing  by  injured  employe  of 
action  in  superior  court,  the  employer's  demur- 
rer to  the  complaint  being  sustained,  held  not  a 
final  election  by  such  employ^  to  pursue  bis 
common-law  remedy  excluding  jurisdiction  of 
the  Industrial  Accident  Board  to  award  com- 
pensation  under  the  Industrial  Compensation 
Act. — San  Francisco  Stevedoring  Co.  v,  Pills- 
bory,  149  P.  586. 

Under  Act  April  8,  1911  (St.  1911,  p.  796)  $ 
3,  providing  compensation  for  accidental  inju- 
ries to  employes,  failure  of  experienced  lineman 
to  use  gloves  required  and  ready  for  use  held 
"willful  misconduct,"  so  that  board's  award 
was  not  supported  by  its  findings  of  fact,  and 
would  be  annulled.— Id. 

«=»250%  [New,  vol.  16  Key-No.  Series] 

(Kan.)  The  rule  for  measuring  compensa- 
tion for  partial  incapacity  under  the  Workmen's 
Compensation  Act  is  prescribed  in  section  12, 
while  the  limitations  aa  to  the  omonnt  are  fixed 
by  section  11.— Boberts  v.  Charles  Wolff  Pack- 
ing Co.,  149  P.  413. 

Where  plaintiff's  average  earnings  were  fl2 
per  week  before  an  accident  and  $3  thereafter, 
«eld,  that  his  compensation  would  be  ¥4.60  per 
week.— Id. 

The  provisions  of  the  Workmen's  Compensa- 
tion Act  relative  to  allowing  redemption  where 
the  payments  are  periodical,  and  allowing  an 
employ^  to  obtain  judgment  for  80  per  cent,  in 
case  of  doubt  as  to  the  security,  held  inap- 
plicable, where  the  court  enters  judgment  for 
a  lump  sum  in  the  first  Instance. — Id. 

By  its  acts  and  statements,  held,  that  an  em- 
ployer waived  an  anploy^'s  failure  to  make  a 
claim  for  compensation  within  the  three  moaths* 
period. — Id. 

®=>256  (OkL)  Where  the  facts  bring  the  case 
within  the  federal  Employers'  Inability  Act,  the 
provisions  of  that  act  need  not  be  expressly  re- 
ferred to  in  the  pleadings.— St  Louis  ft  S.  F. 
K.  Co.  V.  Snowden.  149  P.  1083. 

^S925S  (Or.)  A  complaint  alleging  injuries  to 
coal  mine  employ^  by  explosion  in  the  mine  at 
such  depth  as  to  render  work  therein  inberently 
dangerous  held  to  state  a  cause  of  action  under 
Employers*  Liability  Act— Baiha  t.  Coos  Bay 
Coal  &  Fuel  Co.,  149  P.  940. 
$=»256  (Or.)  Complaint  for  death  of  employ^ 
cutting  a  tree  falling  on  wires  attached  to  an- 
other trw,  by  reason  of  which  the  latter  broke, 
falling  on  him,  states  a  cause  of  action  under 
Rmptoyers*  Liability  Act— Niemi  v.  Stanley 
Smith  linmber  Co..  149  P.  1033. 

^9264  (Kin.)  Proof  Uiat  whenever  the  eleva- 
tor was  not  in  use  the  shaft  was  inclosed,  but 
uot  inclosed  when  the  elevator  was  in  use,  and 
that  plaintiff  was  injured  when  it  was  not  in- 
closed, held  not  at  variance  with  an  allegation 
that  the  shaft  was  uninclosed  in  violation  of 
Gen.  St.  1909,  S  4676.-Myrick  v.  Great  West- 
ern Mfg.  Co.,  149  I'.  702. 
4S9265  (Idaho)  The  burden  held  on  the  plaln- 
dff  employ  to  prove  tliat  the  unsafe  and  un- 
suitable instrument  furnished  him  was  the 

Proximate  cause  of  his  injury.— Antler  v.  Cox, 
49  P.  781- 

Where  the  injury  to  a  servant  might  have  re- 
Bulted  from  uthsr  of  two  caoMS,  the  burdaa 
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was  on  plaintiff  to  prove  that  they  resulted 
from  the  cause  for  whidi  defendants  wen  re- 
sponsible.— Id. 

•@=3270  (Nev.)  In  a  miner's  action  for  injuries, 
rules  posted  at  tbe  mine,  several  months  after 
the  injury,  by  the  state  mining  inspector,  were 
not  admissible  in  evidence  by  the  mere  fact  that 
they  were  similar  to  the  ones  posted  by  defend- 
ant  before  tbe  injury.-^elavia  v.  Tonopoh  Bel- 
mont Development  Co.,  149  P.  18& 
€=^270  (Or.)  In  an  action  for  the  death  of  a 
logging  company's  servant  by  breaking  of  a 
chain  on  a  losing  train,  testimony  of  defend- 
ant's logging  and  railway  superintendent  that 
the  break  waa  the  only  one  that  had  occurred 
in  bis  experience  was  admissible.— Evansen  v. 
Grande  Bonde  Lumber  Co.,  149  P.  1065. 
<3=»270  (Or.)  Evidence  of  condition  of  places 
and  ways  a  few  days  after  the  accident  wa^i 
admissible  in  connection  with  a  showing  that 
the  situation  had  remained  unchanged.-^^ark8 
V.  OolumMa  Ounty  Lumber  Co.,  149  P.  1041. 
^=>278  (Or.)  In  an  action  for  death  of  an  on- 
ploy6  on  a  lo^ng  company's  train,  evidence 
field  Bufiicient  to  support  finding  that  company 
was  not  negligent  as  chained. — Evansen  v, 
Grande  Bonde  Lumber  Co.,  148  P.  1035. 

«=>28S  (Kan.)  Where  two  acta  of  negligence  hj 
different  employes  contribute  to  a  train  oolUsi(», 
one  of  the  acta  is  not  M  a  matter  of  law,  the 
sole  proximate  cause.— Hackney  t.  Hissoun,  K. 

&T.By.  Co.,  149  P.  421. 

4=»286  (Or.)  Under  evidence  warranting  a 
finding  either  that  on  employe's  injury  was  dne 
to  defendant's  negligence  or  to  a  cause  in  re- 
spect to  which  it  was  not  at  fault  a  nonsuit  was 
properly  denied. — Hartman  v.  Oregon  Electric 
Ry.  Co.,  149  P.  808. 

^286  (Or.)  Whether  work  conducted  by  an 
employer,  in  which  an  employ^  is  killed  or  in- 
jured, involved  risk  or  danger.  Is  a  proper  ques- 
tion for  the  jury, — Tovovlch  v.  Falls  City  Lum- 
ber Co..  149  P.  841. 

Whether  deceased,  killed  by  springing  of  tree 
which  he  had  cut  through  by  direction  of  his 
foreman,  was  engaged  in  a  hazardous  employ- 
ment involving  danger  to  him,  within  the  Em- 
.ployers'  Liability  Act,  held  for  the  jury. — Id. 
®=»286  (Or.)  Evidence  held  to  cany  to  tile  Jory 
question  whether  a  master  knew,  or  should  have 
known,  the  disposition  of  a  horse  fUmished  to 
a  servant. — Marks  v.  ColumUa  Coun^  I>umb^ 
Co.,  149  P.  1041. 

<&=>287  (Okl.)  Whether  an  employi's  injury  la 
due  to  negligence  <^  tbe  employer  in  failing  to 
furnish  comj>etent  fellow  servants  sufficient  in 
number,  or  to  some  other  cause,  is  for  the  jury, 
where  there  is  any  evidence  tending  to  support 
such  cause  of  action. — Sulzberger  &  Sons  Co.  v. 
Hoover.  149  P.  887. 

^=>288  (Okl.)  In  an  action  for  Injuries  to  an 
employ^  of  an  interstate  carrier,  where  the  evi- 
dence was  undisputed,  and  the  injury  did  not 
result  from  a  violation  of  tbe  safety  set  the 
employe's  assumption  of  risk  is  a  question  of 
law.-  St  Louis  &  S.  F.  B.  Oo.  v.  Snowden.  149 
P,  1083. 

4=»289  (Nev.)  In  a  miner's  action  for  injuries 
from  a  falling  rock,  evidence  held  to  make  the 
question  as  to  whether  he  himself  loosened  It 
one  for  tbe  jury. — Zeiavin  r.  Tonopah  Belmont 
Development  Co.,  149  P.  188. 
<g=»293  (Okl.)  Xt  is  not  error  to  cbai^e  that  • 
master  must  provide  a  Buitable  and  a  reason- 
ably safe  working  place.— Cbickaaaw  Coffiitmsa 
Co.  V.  Bow,  149  P.  1166. 

<9s>287  (Mont)  Under  Bcv.  Codes.  fS  6757, 
6758,  special  findings,  in  a  miner's  octifm  for 
injuricB  by  a  premature  ei^Ioslon,  tiiat  plain- 
tiff was  warned  and  knew  tbe  kind  of  powder 
used  and  that  its  use  was  proper,  Jkelato  re- 
quire judgment  for  defendant  notwithstanding 
a  general  verdict  for  plaintiff.— Johnson  t.  Butt* 
Alex  Scott  Goppw  Co,  140     m.      ■  ■ 
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rr.  T.TABTT.TTIE*  FOR  IKJXJBIE8  TO 
THIBP  PEKSOMI. 
<A)  Ae<K  or  OmlwiOBM  of  SoFvuit. 

«=»302  (N.M.)  A  Hervanfs  act  is  within  the 
"course  of  employment"  when  incident  to  the 
busineas  and  done  in  connection  therewith.— 
OhlldeM  V.  Southern  Pac  Co.,  149  P.  307. 
9s»302  (Wash.)  The  negligence  of  a  servant  in 
die  coarse  of  hla  employment  is  imputed  to  hla 
usBter,  who  is  liable  therefar.r-HauiiB  Gran- 
ger Biicfc  ft  TUe  Co..  14B  P.  8. 
«=9306  (SM.)  A  master  ie  liable  for  the  wan- 
ton and  maliciouB  acta  of  his  servant  committed 
in  the  execation  of  bia  authorit]^  and  within 
tiia  scope  o(  hia  emj^ymsnt— Ohildera  v.  South- 
ern Pac.  Co.,  iITpTsOT. 

(B)  Work  of  iBdependoat  Contrmctor. 

4=9322  (Mont.)  The  owner  of  a  building  can- 
not delegate  to  an  independent  contractor  his 
duty  to  take  proper  precautious  in  making  re- 
pairs to  prevent  probable  injury  to  nearby  boild- 
inga.— A.  M.  Holter  Hardware  Co.  v.  Western 
Mortgage  &  Warranty  TiUe  Co.,  149  P.  489. 
<8=>324  (Mont)  The  owner  of  a  building  who 
did  not  require  the  contractor,  who  repaired  the 
roof,  to  remove  the  waste  material,  is  liable  for 
damages  caused  by  the  negligent  leaving  of 
such  material,  so  that  it  was  blown  off  and  in- 
jured nearby  building^.— A.  M.  Holter  Hard- 
ware Co.  T.  Western  Mortgage  &  Warranty 
Title  Co.,  149  P.  489. 

MEASURE  OF  DAMAGES. 

See  Damages,  OS3ll2. 

MECHANICS'  LIENS. 

See  Abatement  and  R«viTal.  <fr»7B. 

I.  NATURE.  OBOVHBS,  AND  SITB- 
lEOT-UATTEB  IN  OENE&AIh 

«=»5  (Colo.)  Mechanics*  lien  statutes,  being 
equitable  in  purpose  and  remedial  in  nature,  are 
to  receive  a  liberal  construction,  and,  while 
there  must  be  substantial  cmnpliaDce  wi^  all 
material  requirements  of  the  statute,  mistakea 
not  intended  to  deceive  parties  Interested  may 
be  overlooked.— Lowell  Hardware  Co.  t.  May, 
149  P.  881. 

n.  BXeHT  TO  LIEN. 

(B)  enbeontTKeton*    and  VoatvMtom' 
WorltaiOB  fiMd  MatcrlaUaien. 

«s>99  (Wash.)  Under  Bem.  ft  Bal.  Code,  | 
1147,  a  notice  by  the  materialman  to  the  own- 
er of  the  building,  held  to  satisfy  the  require- 
ment of  Rem.  ft  Bal.  Code,  i  1133.  that  such 
notice  state  that  a  lien  may  be  claimed.— Ehr- 
Uch-Harrison  Co.  v.  Cushman,  149  P.  708. 

HI.  PBOOEEDnrOB  TO  PERFECT. 

<C=9l22  (Colo.)  Under  mechanics' lien  Iaw  (Bev. 
St.  1908,  I  4020),  service  of  lien  etatemeut  con- 
taining name  of  reputed  owner  held  to  put  new 
company,  to  which  title  had  been  transferred,  in 
course  of  reorganization,  upon  inqiilnr  as  to 
substantial  matters  involTed.— Loweu  Hardware 
Co.  V.  May,  149  P.  831. 

«=s>l32  (CaLApp.)  Under  Code  Civ.  Proc  | 
1187,  as  amended  by  SL  1911.  p.  1316,  one  fur- 
nishing materials  after  the  owner's  acceptance 
of  the  building  as  complete,  may  &Ie  bit.  claim 
for  lien  within  30  days  after  ceaalng  to  furnish 
materials.— Yost  v.  Roux,  149  P.  781. 
^:3l37  (Colo.)  Under  mechanics'  Uen  statutes 
(Rer.  St.  1908,  S  4033),  requiring  Uen  statement 
to  contain  name  of  owner  or  reputed  owner, 
lien  statement  alleging  a  transportation,  tunnel, 
mining,  and  drainage  coimiany  to  be  owner  and 
reputed  owner,  held  sufficient,  although  that 


company  had  transferred  title  to  anoQier  aonf' 
pany  in  reorganization. — Lowell  Hardware  Go. 
V.  May.  149  P.  831. 

«S3I4I  (Cal.)  A  notice  of  a  subcontractor's 
lieu,  giving  the  name  of  the  contractor  and  stat- 
ing that  he  entered  into  a  building  contract 
with  the  subcontractor,  who  performed  the  con- 
tract, which  is  set  out,  held  to  sufficiently  ahow 
the  person  to  whom  the  labor  and  materials 
were  furnished.— Prince  v.  Hill,  149  P.  678. 
«=3l57  (Colo.)  Inclusion  of  claim  of  lien  for 
nonlienable  materials  held  not  to  vitiate  claim 
for  Uenable  materials,  where  the  lienable  ma- 
terials could  be  easily  and  readily  separated 
from  those  which  were  not  lienable.— Lowell 
Hardware  Co.  v.  May,  149  P.  831. 

rV.  OPERATION  ANI>  EFFEOT. 
(A>  AmoRBt  and  Eixteat  of  Lien. 

«»I64  (Cal.)  Under  Code  Ciy.  Proc.  {  1183.  a 
subcontractor  cannot  recover  for  work  done  aiid 
materials  furnished,  a  sum  greater  than  the 
price  agreed  on  with  the  prin<apal  contractor. — 
Prince  r.  HiU,  148  P.  678. 

VH.  ENFORCEMENT. 

^»28l  (Wash.)  In  an  action  to  enforce  mate- 
rialmen's liens,  evidence  held  suffident  to  show 
that  atatutorv  notice  mailed  by  plaintiff  was  ad- 
dressed to  tne  owner  at  his  street  number.— 
Hiilyard  Lumber  Co.  v.  Odd,  149  P.  30. 
«s»309  (Wash.)  The  Supreme  Court,  on  revers- 
ing a  judgment  against  the  claimant  of  a  me- 
chanic's lien,  and  directing  a  judgment  for  him, 
will  leaTe  it  to  the  trial  court  to  determine 
whether  to  enter  judgment  for  the  owner  against 
the  contractor. — Ebrlidt-Harrison  Co.  v>  Cush- 
man, 149  P.  70& 

Tm.  XNOEKNITT  AGAINST  UENS. 

«=>3(5  (CalApp.)  A  bond  by  a  building  con- 
tractor conditioned  on  payment  of  liens  valid 
by  statutes  does  not  require  the  establishment 
of  liens  by  Jedgment  to  hold  the  surety  liable. 

-D.  H.  ftMA.-"      ■   ~  ~   

373. 


X.  Edwards  Co.  v.  Barry,  149  P. 


A  surety  of  a  building  contractor  authorizing 
the  owner  to  complete  the  building  and  settle 
all  claims  for  labor  or  material  authorised  the 
owner  to  adjust  legal  clatms  whether  liens  or 
not.— Id. 

An  owner  adjusting  claims  for  labor  or  mar 
terial  held  authori7.ed  to  hold  the  building  con- 
tractor's surety  liable,  though  his  representa^ 
tive  refused  to  co-operate  in  adjusting  claims^ 

MEETINGS. 

See  Oorpotatlon^  ^a>194. 

MILEAGE 

See  Costs,  «=»184,  185. 

MINES  AND  MINERALS. 

See  Appeal  and  Terror,  4=»1010;  Manter  and 
Servant.  «=9256,  270,  289,  297;  Tajcatinn. 
«s»40,  848. 

I.  P1TBLI0  WNERAI.  I.ANS8. 
(B)  IrfMAtlon  Mtl  AcQVlBlflOB  Of  01«lns. 

4=»2I  (Ariz.)  A  mining  location  notice,  de- 
fective when  posted  and  recorded  because  fail- 
ing to  conform  to  Civ.  Code  IHQI.  par.  8241, 
may  be  amended  under  par.  3238.— Copper 
Queen  Consol.  Mining  Co.  v.  Stratton,  140  P. 
389. 

«=n22  (Aris.)  A  mining  location  notice  is  a 
creature  of  statute,  and  when  recorded  is  con- 
structive notice  of  locator's  possession,  and  is 
a  step  to  make  a  perfected  location. — Copper 
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leen  ConwL  Ikflning  Oo;  v.  Stratton,  149  P. 


A  mining  location  notice,  conforming  to  CIt. 
Code  1901,  par.  S232,  and  recorded  as  regnired 
by  paragraph  3234,  is  conatructire  notice  of 
claimanrs  possession. — Id. 

^26  (Aris.)  Under  Rev.  St.  |  2324  (U.  S. 
Oxap.  St  1B13,  8  4620),  where  a  location  has 
been  abandoned,  a  notice  of  relocation  need  not 
state  that  it  is  on  an  abandoned  location,  bat 
where  a  location  ia  located  as  abandoned  prop- 
erty under  Civ.  Code  1901,  par.  S241,  the  loca- 
tion notice  must  state  that  fact— Copper  Queen 
CouaoL  Mining  Co.  t.  Stratton,  148  F.  388. 
4s»3l  (Colo.)  The  owner  of  a  senior  claim  is 
entitled,  onder  Bev.  St  U.  8.  i  2336  (Comp. 
Ht.  1Q13,  S  4644),  to  the  ore  in  the  intersection 
of  a  Tein  apexing  on  hia  claim  with  a  vein  apex- 
ing  on  a  junior  claim.— Esaelstyn  t.  United 
States  CMd  Corporation.  149  P.  83. 

n.  TTTIf,  CONVETANCE8,  AND 

OOKTBAOTS. 
(C)  Iimwea^  Iiteenses,  and  Cvntnwta. 

^a»74  <OkL)  In  an  assignment  of  an  oil  lease 
subject  to  the  terms  and  conditions  of  a  fomier 
lease,  the  words  "sabject  to"  are  words  of  qual- 
ification, not  of  contract.— Cox  t.  Bntt^  140 
P.  1000. 

An  assignment  of  a  one-eighth  interest  in  an 
oil  lease  held  to  require  the  assignee  to  pay  only 
one-eighth  of  the  expense,  though  his  assignor 
paid  a  proportion  of  the  expense  double  hii  in- 
terest—^d. 

m.  OPERATION  OF  MINES,  QUAK- 
RIES.  AND  WEIXS. 

(C)  Rl«kts  amd  LtRltllltles  Inetdeat  to 
Worklnc. 

4»l  12  (OaljkivO  Presumption  that  a  person 
working  in  a  mine  ia  the  agent  of  the  owner, 
created  by  Code  Civ.  Proc.  S  1183,  is  rebuttable, 
and  one  working  in  a  mine  with  knowledge  that 
owner  will  not  be  liable  is  not  entitled  to  a 
lien  on  theory  <kC  agency. — Street  t.  Uaszard, 
149  P.  770. 

Failure  of  owner  of  mining  property  to  file  for 
record,  as  required  by  St.  1911,  p.  1318,  a  no- 
tice disclaiming  liability  to  men  working  on  the 
property,  held  not  to  affect  a  workman  having 
actual  knowledge  of  the  facts,— Id. 

A  miner  looking  to  one  having  an  option  for 
the  purchase  of  the  property  for  compensation 
may  not  enforce  a  lien  on  the  proper^  against 
the  owner. — Id. 

4=»II7  (Cal.App.)  A  judgment  in  a  sidt  to  en- 
force a  lien  for  work  on  mining  property,  which 
decrees  a  lien  for  the  work,  held  a  final  judg- 
ment, so  that  a  Bubsequent  judgment  is  a  nulU- 
ty.— Street      Hasaurd,  149  P.  770, 

A  judgment  in  a  suit  to  enforce  a  lien  for 
work  on  mining  property  which  does  not  state 
the  amount  for  which  the  lien  is  decreed  is  un- 
certain, and  will  not  be  enfurced.— -Id. 

MISTAKE. 

See  Exchange  of  Property,  ®=>4 ;  Judgment, 
4=3l43 ;  itiecbanice'  Liens,  ^=95 ;  Beforma- 
tion  of  Instruments,  ®=>45;  Tria]^  4=»iK{2. 

MITIGATION. 

See  Damagss,  ^aGSt. 

MODIFICATION. 

See  Appeal  and  Error,  <^1151 ;  Divorce,  4ss» 
803. 

MONEY  RECEIVED. 

See  Abatement  and  Sevivalt  $:»53;  Action, 
9=»27;  Appeal  and  Errorj^^llTO ;  Ezecu- 
ton  and  Administrators)  «»431. 

«a»l7  (CoIo.App.)  Under  a  count  for  money 
had  and  received  alleging  no  spedflc  fa^-tti. 


plfliutiff  may  show  that  he  put  money  into  a 
partnership  on  the  fraudulent  representation 
that  the  automobile  aelling  agency  held  by  de- 
fendant was  good  for  a  year,  wh«i  it  was  rev^ 
ocable  on  two  weeks^  notice. — Selkregg  r. 
Thomas,  149  P.  273. 

€=^19  (CoIo.App.)  In  an  action  for  money  had 
and  received  in  ttiat  plaintiff  put  money  into 
a  partnership  on  the  strength  of  a  representa- 
tion tliat  defeudant  had  an  automobile  selling 
agency  good  for  a  year,  whether  the  representa- 
tion was  made,  and  whether  it  made  it  was 
waived,  heid,  under  the  evidmce.  for  tbe  Jury. 
—Selkregg  t.  Thomas,  148  P.  273. 

MORTGAGES. 

See  Appeal  and  Error,  «s>327,  781,  872; 
Bankruptcy,  «==»400 ;  Chattel  Mortgages ; 
Corporations,  «=s>149;  Executors  and  Ad- 
ministrators, «=3343;  Fraudulent  Convey- 
ances, ^=>'Jii*5;  Homestead,  ^allS;  Insur- 
ance, ^3ti06;  Landlord  and  Tenant, 
280;  Taxation,  «b>40,  74. 

I.  BEQUISITEB  AND  VALIDITY. 

(A)  Nature  Md  Rxientlalii  of  Converunec* 

u  S«e«rtt7. 

«=»32  (Nev.)  Under  Civil  Practice  Act  S  570. 
a  deed  absolute  in  form,  but  given  as  security 
for  a  debt,  is  in  fact  a  moitgage,^Tori  v.  Phe- 

nix,  149  P.  180. 

^=»32  (Or.)  A  conveyance  atnolute  .on  its  face, 
but  intmded  as  aecurity  for  a  debt,  does  not 
operate  to  convey  title,  but  la  only  a  mort- 
gage.—Vincent  T.  First  Nat.  Bank  of  Newbeig; 

149  P.  938. 

C=337  (Cal.App.)  Parol  evidence  Is  admissible 
to  show  that  a  deed  absolute  in  form  is  a  mort- 
gage.—Golden  V.  Fischer,  149  P.  797. 

(O)  Bzecatlaa  mnA  Dell-rerr* 

€=»74  (Cal.App.)  Where  a  mortgaw  securing  a 
note  was  delivered  upon  its  executi<m,  there  ia  a 
presumption  of  law  that  the  note  waa  ddivered 
COD  tern  poraneonsly.— Bock  Bidge  Park  Go.  r. 
Wells.  149  P.  792. 

m.  CONSTBUOTION  AND  OPEBA- 
TION. 

(B)  P«r«l«B  Md  Dcbta  «r  LlablUUeB  Bl- 

eared. 

«=»I25  (OkL)  An  agreement  in  a  mortgage  to 
pay  an  attorney's  fee  on  foreclosure  is  a  con- 
tract, and  not  a  penalty. — Gourley  v.  Willlama, 

149  i>.  229, 

V.  ASSIONlflENT  OF  MOKTOAOS  OK 

DEBT. 

«S3>226  (Or.)  Complaint  in  action  ailing  con- 
veyance absolute  on  its  t&tx  to  be  a  mortgage, 
and  asking  for  damages  because  of  conveyance 
by  mortgagee,  held  to  state  no  cause  of  action, 
the  attempted  conveyance  by  mortgagee  having 
no  effect  on  mortgagor's  title.— Vincent  T.  Flat 
Nat.  Bank  of  Newberg,  149  P.  938. 

VX  TBAN8FEB  OF  PBOFEBTT  MOBT- 
OAGED  OB  OF  EQITITT  OF 
BEDEBtPTIQH. 

^»292  (Kan.)  Where  tbe  purchaser  of  mort- 
gaged property  assumes  the  mortgage,  the  mort- 
gagor, without  having  paid  the  deocieDcy  judg- 
ment, may  recover  from  him  the  amount  unpaid 
after  the  sale  of  the  property  on  forecloaare.— • 
Morlan  v.  Loch,  149  P.  431. 

VII.  PAYMENT    OB  PEBFOBBCANCB 
OF  OONDITZON.  BEI.EASE, 
AND  SATIBFAOTION. 

«=»3I2  (Kan.)  Gen.  SL  1909,  |  S202,  antboris- 
ing  a  morteagor  to  reoovw  ^00  for  refnsal  to 
enter  satisuction  of  the  mortgage,  held  not  vio- 
lative ot  Const  art  8»  |  6^  providing  that  pctt- 
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ftlties  shall  be  applied  to  support  of  schools.— 
Livick  T.  Pigua  State  Bank,  149  P.  679. 

Z.  FOBEOLOBUBE  BT  AOTIOH. 

<  ■  i119  (CaLApp.)  Complaint  in  action  to  fore- 
close mortgage  held  to  show  ownership  at  the 
time  of  the  execution  of  the  note  and  mortgage, 
so  that  it  was  not  necesBary  to  directly  allege 
delivery  or  that  plaintiff  owned  the  note  at  the 
time  it  ezcnnsed  its  option  to  declare  it  payable. 
—Bock  Bidge  Park  Ca  T.  Wells,  149  P.  792. 

<ll>  FMM  aad  OMt*. 

4s»58l  (OkL.)  A  sum  certain  provided  for  In  a 
mortgage  as  an  attomc/a  fee  will  be  deemed 

reasonable,  unl^  extravagantly  large  or  ex- 
tortionate.—Gonrley  V.  Williams.  149  P.  229. 

A  provision  for  a  fee  of  $300  on  foreclosnre 
of  ft  mortgage  for  93,000  held  not  ezeeasiTe  aa 
a  matter  of  Taw. — Id. 

MOTIONS. 

Bee  Pleadint,  «=>343-354. 

MOTORCYCLES. 

See  Bighmn,  ^188. 

MUNICIPAL  CORPORATIONS. 

See  Accord  and  Satisfaction,  €=^10:  Bridges, 
^=>7;  Certiorari,  e=»4;  CJompromiae  and 
Settlement,  ^=»6 ;  Counties;  Criminal  Law, 
«=»8M;  Electioiia,  «a»32S;  Eminent  Do- 
main, «a»7B.  84, 101,  171.  177,  211,  262.  271; 
Evidence,  ;    Franchises,  <F=>2 ;  F^ud, 

«=s»13,  22,  25;  Injunction,  «=>77;  Licenses, 
^»6;  Bailroada,  «=»246;  Schools  and 
School  Districts;  Statntes,  •s»90;  Street 
Railroads;  Waters  and  Water  Oourses,  ^» 
195.  224. 

I.  OBEATION,  AI.TEBATIOH.  EXIST- 
EMGE.  AHD  DZMOliUTZOH. 

4A)  laeorpoMtloB  ud  Iaeld«Mt«  vt  Bz- 

^12  (Arix.)  Under  Civ.  Code  1913,  par.  1822, 
the  board  of  county  eupervisors,  on  considering 
a  petition  for  the  incorporation  of  a  town,  is 
not  required  to  give  any  notice  ot  the  petition 
or  any  hearing  thereon. — Faulkner  T.  Board  of 
Sup'ra  of  Gila  County.  149  P.  382. 

A  suit  by  residents  and  taxpayers  of  a  town 
to  test  the  validity  of  its  incorporation  on  peti- 
tion to  the  board  of  supervisors,  should  take 
such  form  as  to  allow  the  town  to  appear  and 
defwd. — Id, 

^12  (Kan.)  Gen.  St.  1909,  {  1611,  held  to  au- 
thorise the  county  commissioners  to  determine 
whether  a  petitiMt  to  incorporate  a  city  of  the 
third  class  is  signed  by  a  nugoritr  of  the  tiec- 
tora— State  t.  Bolcomb.  149  P.  684. 

<B)  Territorial   Extent  mmA  SnbdlvUlaBa 
AnKexatlon.  ConsoUdatloiiLt  and 
DlvlaloB. 

«=>29  (Idaho)  Laws  1899,  p.  109,  f  9.  pre- 
scribing what  land  shall  be  treated  as  eontigQons 
to  a  city  or  town,  for  purposes  of  annexation, 
held  not  amended  or  repealed  \^  Laws  1905,  p. 
391.  prescribing  the  method  for  annexisg  adja- 
cent territory  to  cities,  towns,  or  villages.— 
Sanders  v.  City  of  CcBur  D'Alene,  149  P.  290. 

That  a  railroad  right  of  way  200  feet  wide 
Intervened  between  a  city  and  land  sought  to 
be  annexed' did  not  prevent  such  territory  from 
being  contiguous  territory  within  Laws  1899,  p. 
109,  {  9,  authorizing  annexation  of  territory. — 
Id. 

^933  (Colo.)  On  petition  to  disconnect  terri- 
tory from  a  town,  defended  on  the  ground  of 
maintenance  of  public  utilities  adjwning  the 
land  for  more  than  three  years  before  fUing  of 


the  petition,  which  under  Rev.  St.  1908,  |  0735. 
would  defeat  the  petition,  judgment  for  peti- 
tioner htUd  against  the  uneontroTerted  evidence. 
—Town  of  Kersey  v.  Ewing,  149  P.  619. 

id  Amendment,  R«p«al,  or  Fortettnre  of 
CliarteT,  and  Dt»«oliitton. 

«=»48  (Kan.)  The  sufficiency  of  a  petition  ftn- 
an  election  to  be  called  under  Gen.  St.  1909,  S 
1241,  to  determine  whether  a  city  shall  abandon 
its  commission  form  of  government,  depends 
on  the  number  of  registered  voters  signiiM:  the 
same.— Coney  t.  City  of  Topeka,  149  P.  6W. 

A  petition  for  an  decdon  to  determine  wheth- 
er commission  form  of  government  should  be 
abandoned,  under  Gen.  St.  1909,  S  1241,  should, 
under  section  1239,  be  returned  to  the  peti- 
tioners if  insufficient — Id. 

^=>48  (Or.)  Under  Portiand  CSty  Charter  1913, 
i  284,  the  provisions  of  the  former  charter  for 

Eublic  improvements  b;  local  assessmenta  there- 
y  continued  in  effect  as  ordinances,  are  not 
invalid  as  not  being  based  on  a  charter  provi- 
sion.—Bobertaon  V.  City  of  Portland,  149  P. 
64S. 

«=>48  (Or.)  Under  Portiand  City  Charter  1918, 
S  284,  the  provisions  of  the  former  chatter  in- 
cluding sections  400  and  401,  relating  to  public 
tmprovements  by  local  assessment  are  not  void, 
no  longer  based  on  anthotitj  contained  in 
the  diarter.— City  of  Portland  t.  Blue,  14»  P. 
548. 

An  appeal  from  reasBessment  proceedings 
pending  when  Portiand  City  Charter  1913,  J 
284,  went  into  effect  changing  the  provisions 
from  charter  provisions  to  ordiaancea,  Is  not  af- 
fected by  the  change.— Id. 

n.  GovEBimEirrAi.  powers  aitd 

FUNOTIOirS  IN  QENEBAI.. 

«s»57  (Cal.App.)  A  municipal  eorpotatitni  poo- 
sesses  only  the  powers  expreedy  conferred  and 
the  powera  incidental  to  lii  ailrteiieei— Bennett 
r.  DruUard,  149  P.  368. 

IV.  PROOBBPDIQS  OT  OOVHOIL  OR 
OTHER  GOVERinirQ  RODT. 

(B)  Ordlnanoea  wad  Bt-Iawb  In  OcneraL 

^108  (CaLApp.)  Under  a  ci^  charter  deal- 
ing with  the  initiative,  an  initiative  petition 
setting  forth  an  ordinance  in  its  entirety  and 
two  alternative  propositions  held  ineffectual.— 
Bennett  v.  DruUard,  149  P.  868. 
«=>itl  (Or.)  Under  Const  art  4,  |  la.  rda^ 
ing  to  imtiative  and  referoidum  ana  article  U, 
I  2,  relating  to  amendment  of  charters,  no 
municipal  ordinance  can  be  adopted  which  la 
not  within  the  power  granted  by  the  ci^ 
charter,  though  the  ordinance  and  charter  axe 
adopted  by  the  same  body.— Robertson  r.  City 
of  Portland,  140  P.  545. 

«=»I22  rCaL)  Under  Oakland  City  Charter,  | 
53,  and  Code  Civ.  Proc  i  459,  proof  of  all  the 
Qsnal  formalities  cA  tiie  posBage  of  an  ordi- 
nance over  the  mayor's  Tete  hUd  a  nfficient 
showing  of  publicaum  to  admit  the  ordinance 
in  evidence.— Barber  Asphalt  Paving  Oo,  t.  Jnr^ 
gens,  149  P.  660. 

Defendant's  proof  in  the  usual  manner  of  the 
existence  of  an  ordinance  preserved  in  the  city's 
records  aa  the  act  of  its  council,  purporting  to 
cast  upon  it  the  burden  of  paying  for  improve- 
ment, cast  upon  the  person  denying  the  city's 
liabiUty  the  burden  of  showing  facts  invalidat- 
ing the  ordinanoe.—ld. 

V.  OFFICERS,  AGENTS,  AMD  EIB- 

(A)  llvniotpal  Ofltoemi  Im  Oomcral. 

«s»r56  (Idaho)  Under  Rev.  Codw,  S  7459,  a 
village  trustee  may  be  removed  for  charging  and 
coUecting  illegal  fees,  or  for  refusing  or  neg- 
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lectins  to  perform  h{»  offldal  duties.— OoUman 
T.  Wanamaker,  149  P.  292. 

The  illegal  selling  of  property  to  a  village  by 
a  trustee  thereof  and  collecting  of  ptiy  therefor 
held  not  collecting  "illegal  fees,"  witbin  Rev. 
Codei,  I  7458,  •pecifying  the  grounds  tor  re- 
moval of  oflicers. — lA. 

^=s>l59  (Idaho)  An  information  chandng  that 
a  Tillage  trustee  sold  certain  merchandise  to  his 
village  and  collected  pay  therefor  held  not  to 
charge  defendant  with  any  offense  for  which 
he  could  be  removed  nnder  Rev.  Codes,  {  7459. 
— Colloian  V.  Wanamaker,  149  P.  292. 

An  information  chai^ng  that  a  village  tms- 
tee  allowed  illegal  claims  held  not  to  state 

Grounds  for  his  removal  under  Rev.  Codes,  $ 
459,  where  it  did  not  aUte  that  be  failed  or 
neglected  to  perform  an  official  duty. — Id. 
«=3l62  (Okl.)  The  law  would  not  imply  from 
the  conduct  of  the  parties  a  promise  by  a  ^ty 
to  pay  extra  compensation  to  the  city  attorney 
for  alleged  extra  official  services  perfonned  by 
the  attorney.— (^lappell  t.  City  of  NewkirL  1^ 

P.  14a 

VH.  OONTRAOTS  IN  OENEBAI.. 

«=>23l  (Idaho)  Rev.  Codes,  {  256,  prohibits 
n'QDicipal  officers  from  being  interested  in  any 
contract  made  by  them  in  their  official  capacity 
with  their  mnDicipality.^-Collman  t.  Wanft- 
.makw.  149  P.  2S2. 

IX.  VVBIJO  ntPBOVEiCEKTB. 

(A>  P«w*p    to    H»ko    Impnrroaieata  ov 
Oraat  Aftd  Tb«iwtor. 

«=»266  (Cal.)  Vrooman  Act,  {  20,  providing  for 
a  city's  acceptance  of  a  public  street,  with  the 
obligatim  of  repair  and  improvement,  was  not 
affected  by  Const,  art.  11,  S  6,  as  amended  in 
November,  1806,  freeing  cities  and  towns  in 
"munidpal  affairs"  from  any  further  control 

K general  laws.— Barber  Asphalt  Paving  Co.  T. 
iTgeoa,  14»  P.  060. 

(B)  Prelimln«r7    Proc«ediiiB«    anA  Ordl- 
iiancea  or  Ke«ol«t1lona. 

•S»323  <Okl.)  A  suit  to  restrain  the  publica- 
tion under  Rev.  Laws  1010,  S  <jl^  of  a  resolu- 
tion declaring  that  a  necessity  exists  for  pav- 
ing, held  premature. — Pftaer  v.  City  of  Pawnee, 
1&  P.  20l 

(d  OojttVMtO. 

4=»347  (Wash.)  Bond  of  street  Improvement 

Contractor  conditioned  as  required  by  Rem.  & 
Bal.  Code,  §  1159,  secures  rentals  for  donkey 
engine  used  on  the  work.-~National  Lumber  & 
Box  Co.  T.  Title  Quaranty  A:  Surety  Co.,  148 
P.  18. 

«=>365  (Cal.)  Under  Vrooman  Act,  t  20,  pro- 
viding for  the  city's  acceptance  of  public  streets, 
and  in  view  of  Civ.  Code,  {  498,  an  ordinance 
accepting  a  public  street  fteM  valid.— Barber 
Asphalt  Paving  Co.  t.  Jurgena,  149  P.  560. 

The  fact  that  no  datum  plane  had  been 
adopted  by  the  city  of  Oakland  prior  to  its 
adoption  of  the  <nrdinanc&  accepting  an  avenue 
as  a  public  street,  with  liability  to  keep  it  im- 
proved, waa  Immaterial  to  the  validity  of  its 
ordinance  of  acceptance. — Id. 

(B)  AasMamcnta  for  Beacats^  and  Special 
Taxes. 

4=94M  (Or.)  The  legislative  power  may  pro- 
vide alternative  methods,  concurrent  or  succes- 
sive, which  a  city  may  pursue  to  collect  taxes 
to  cover  cost  of  past  or  future  local  improve- 
moits.— Hurra?  t.  City  of  La  Grande,  148  P. 
1019. 

9=^408  (Or.)  A  municipality  must  comply  with 
its  charter  to  confer  Jixrisdiction  to  levy  a  spe- 
cial improvement  assessment.— Murray  v.  City 
of  La  Grande,  149  P.  1019. 
«=»454  (Wash.)  t7nder  Laws  1907,  pp.  823, 
S88,  If  ^>  63,  in  proceeding  to  determina  dam- 


ages from  change  of  grade.  IsM,  thst  ^mdncnt 
domain  conunisslonerB  could  assess  benefits  to 

pay  such  damages.— City  of  Spokane  v.  Onstine, 
149  P.  1.  ^ 

«=»47l  -(Wash.)  On  reference  to  eminent  do- 
main commission  to  assess  damages  against 
property  benefited,  held,  tfaat  neither  the  court 
nor  the  commission  could  consider  damages  to 
property  sought  to  be  assessed.— City  at  Spo- 
kane V.  Onstine,  149  P.  1. 

«=>48S,  489  (Cal.)  Where  a  city  by  ordinance 
had  accepted  an  avenue  as  a  public  street,  and 
had  the  right  to  order  its  improvement,  an 
abutting  owner  who  remained  sUent  when  tho 
w<H:k  was  being  done,  and  presented  no  objec- 
tion was  not  estopped  from  contesting  the  con- 
tractor's right  to  collect  from  him  after  the 
work  was  completed.— Barber  Asphalt  Paving 
Co.  V.  Jurgens,  149  P.  500. 
.9=»5)4  (Or.)  Ijegialature,  by  act  subsequent  to 
failure  of  local  benefit  asaesament  for  want  of 
jurisdiction,  may  establisti  new  procedure  ignor- 
ing  former  want  of  jurisdiction. — Murray  v. 
City  of  La  Grande.  149  P.  1019. 

Where  a  street  improvement  is  made  wvtboot 
notice  required  by  city  diarter,  a  reassessment 
authorized  by  the  charter  does  not  cure  the  de- 
fect.—Id. 

<&=»5I4  (Wash.)  City,  after  asKsring  benefits 
for  cost  of  street  improvement  without  includ- 
ing damages  from  change  of  grade,  held  author- 
ized by  a  later  proceeding  to  assess  benefits  to 
mch  damages.— City  it  Spokane  t.  Onstine, 

®=»523  (Or.)  Grantor  who  paid  sewer  asseas- 
ment  as  agreed  with  grantee  held  not  entitled 
to  refund  under  charter  provision  and  ordinance 
for  payment  of  cost  ot  sewer  by  dtr.— Neer  t. 
City  of  Salem,  149  P.  47a 

Change  in  method  of  paying  for  sewer  by 
having  it  paid  for  by  the  whole  city  held  not  to 
entitle  grantor  who  had  paid  assessment  to 
refund.— Id. 

(P)  Bnforcement  of  Awesamenfs  and  Spe- 
cial Taxes. 

€=::>538  (Okl.)  A  petition  against  city  officials 
to  restrain  the  collection  of  special  aasessmento 
for  street  improvements  i«  fnsufiBtient,  where 
the  only  acts  remaining  are  to  be  performed  by 
the  county  clerk  and  treasurer.— Hiam  T.  Okla- 
homa Ci^,  149  P.  868. 

Z.  POLICE  POWER  AND  RSGUIJl- 
TIOKS. 

(A)  Dclec»tlo»t  Bxtent,  aad  Kzerelae  mt 

Power. 

9s>604  (Cdo.)  The  rM^laticn  of  dogs,  a  brandi 

of  its  police  power  which  the  state  may  dele- 
gate to  a  city,  is  not  limited  to  dogs  running  at 
large,  but  extends  to  the  keeping  of  dogs.- Mc- 
I'hail  T.  City  and  County  of  Denver,  148  P. 

257. 

XI.  USE  Aim  REOTTLATtON  OF  PDB- 
UO  PUICES,  PROPERTY, 
AKD  WORKS. 
(A)  SCreete  mad  Otkev  Pvblle  Waya. 

^9705  (Cal.App.)  Driving  on  wrong  side  of 
street  in  violation  of  ordinance  hM  not  to  im- 
pose liability  for  injuries,  unless  such  negli- 
gence was  the  proximate  cause  of  the  Injury. — 
Baillargeon  v.  Myers,  149  P.  S78. 
^=»705  (Kan.)  An  automobile  driver,  on  ap- 
proaching children  playing,  should  give  warning 
and  BO  manage  his  car  that  the  children  neea 
not,  to  avoid  injury,  exercise  the  care  that  adults 
are  expected  to  exercise.— RatclifCe  T.  Speith, 
149  P.  740. 

®=>706  (CaLApp.)  In  action  for  injuries  in 
collision  with  defendant's  automobile,  which 
was  on  the  wrong  side  of  tbe  street,  held,  that 
nonsuit  could  not  properly  be  granted  for  lack 
of  evidence  that  defendont'a  negligence  waa  tiie 
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Sroxlinate  cause  of  tiie  Injur;.— BaiUargeon  t. 
tyers,  149  P.  378. 

Whether  bo^  ridias  bicycle  and  injured  in 
collision  with  automobile  was  negligent  held  a 
question  for  the  jury. — Td. 

In  action  for  injuries  in  collision  between  au- 
tomobile traveling  on  the  wrong  side  of  the 
street,  held,  that  it  could  not  be  said,  aa  a 
matter  of  law,  that  the  injuries  resulted  from 
an  iiaavofdable  ^cddent.— Id. 
*=»708  (Kan.)  Under  the  evidence  In  an  action 
for  injuries  to  a  child  from  collision  with  an 
automobile  on  the  street,  held,  that  the  ques- 
tions of  negligence  and  contributory  negliicence 
were  for  the  jury^RatcIiffe  v.  Speith,  149  P. 

74a 

Xn.  TOBTS. 
(B)  Aota    «r    Omlmloaa    •!    01ll«evB  tfr 
Aseata. 

«=>75l  (Waah.)  Under  Rem.  ft  Bal.  Code,  6 
7664,  and  ordinance  of  defendant  city,  such 
city  held  liable  for  injuries  to  plaintiff  by  the 
explosion  of  dynamite  cap  negligently  left  ex- 
posed by  the  servants  or  one  who  had  con- 
tracted  by  letter  with  city  to  dig  water  mains. 
— Davis  v.  City  of  Wenatchee,  149  P.  337. 

Where  defendant  city,  because  of  the  invalid- 
ity of  its  contract  for  street  work,  was  in  con- 
templation of  law  doing  the  work  through  the 
contractor's  servants  as  its  own,  it  was  charged 
with  notice  fif  the  negligence  of  such  servftnta 
in  leaving  djnamite  In  the  street— Id. 

(O  DeCeeta  or  ObstrvotlOBs  1r  Stve«t« 
»ntf  .Otber  P«bU«  Wara. 

«»755  (Cal.)  St  1911,  p.  1115,  as  to  right  of 
action  against  a  city  for  defective  condition  of  a 
highway,  imposes  no  liability  on  it  for  nonac- 
tion, under  its  discretionary  power,  with  respect 
to  building  a  bridge  where  a  street  intersects  a 
creek.— Coffey  v.  City  of  Berkeley,  149  P.  559. 
4=3762  (Kan.)  A  merry-go-round  and  appurte- 
nances, permitted  to  be  <»i  the  street,  held  a 
)>ublic  nuisance  rendering  the  city  liable  tor  in- 
juries resulting  therefrom.— Malcnow  v.  City  of 
Leoti,  149  pTBST. 

The  use  of  the  streets  by  a  merry-go-round 
with  the  assent  of  a  city  for  the  benefit  of  a 
commercial  club  held  an  invitation  to  the  public 
to  patronise  the  attraction  and  one  injured  by 
an  ezplosicoi  of  lubricating  glass  on  engine  may 
recover  of  cil?.— Id. 

^S9763  (OliL)  A  mnnidpal  eorporation  musi 
ose  ordinary  care  to  know  the  condition  at  its 
sidewalks  and  to  keep  them  In  a  reasonably 
safe  condition  for  ordinan  nse^^CStr  of  Wood- 
ward V.  Bowder,  149  P.  138. 

A  cit7,  chargeable  with  knowledge  that  its 
ridewalk  is  ansafe,  most  use  ordinary  care  to 
make  it  reasonably  safe  within  a  reasonable 

«s>766  (Wash.)  Defendant  city,  having  water 
main  trenches,  dug  with  knowledge  tnat  ex- 
plosives were  necessary  and  in  use,  held  guilty 
of  negligence  in  failing  to  exercise  reasonable 
care  to  avoid  the  negligent  abandonment  of 
explosives  on  the  street— Davis  v.  City  of 
Wenatchee,  149  P.  337. 

4=>78«  (Okl.)  Unless  a  cltv  has  itself  made  a 
sidewalk  unsafe,  It  is  not  liable  for  an  nusafe 
condition  of  which  it  has  no  notice.— City  of 
Woodward  v.  Bowder,  149  P.  138. 

A  city  Is  not  chargeable  with  negligence  Id 
respect  to  a  defective  sidewalk  until  it  lias  suffi- 
cient notice  that  the  sidewalk  is  not  reasonably 
safe.— Id. 

^»790  (Okl.)  Nodce  of  the  ansafe  condition  of 
a  sidewalk  Is  properly  given  to  some  officer  or 
agent  of  the  city,  whose  duty  it  ^  to  care  for 
streets,  and  not  ordinarily  to  a  manhai  or 
night  watchman  unless  such  duty  has  been  spe- 
cially imposed  opon  faim^-^iJity  of  Woodward  t. 
Bowder.  149  P.  188. 


<8=»803  (Mont)  Where  a  traveler  does  not 
know  of  a  defect  in  a  highway,  be  has  the 
right  to  presume  that  the  city  has  discharged 
its  duty  and  need  not  keep  a  cmistant  lookout 
—Irving  V.  Town  of  Stevensviile,  149  P.  4S3. 
<3=»8I2  (Kan.)  Delivery  of  statement  of  claim 
to  the  city  clerk  at  his  residence  at  12:15  p.  m. 
on  the  last  day  of  the  four  months  allowed  held 
a  compliance  with  Gen.  St  1909, 1  870,  though 
the  cleric  did  not  take  the  notice  to  nis  office  and 
stamp  it  until  the  next  day.— King  v.  City  of 
Parsons,  149  P.  699. 

€=>8I2  (Mont.)  Where  the  notice  of  injuries 
received  by  a  traveler  on  a  street  met  all  the 
requirements  of  tbe  statute,  additional  mat- 
ters should  be  treated  as  surplusage. — Irving  v. 
Town  of  Stevensville,  149  P.  483. 
€=»8i6  (CaL)  A  complaint  against  a  city  for 
injury  to  a  traveler,  where  a  street  intersected 
a  creek  with  no  bridge,  should  allege  it  totally 
failed  to  Ruard  against  accidents,  and  not 
merely  &ilare  to  maintain  signala,  lights,  or 
other  warnings.— Coffey  v.  City  of  Berkeley, 
149  P.  559. 

A  complaint  to  charge  a  city,  under  St  1911, 
p.  1115,  with  liability  tor  injury  from  a  defec- 
tive street  should  exonerate  the  officer  charged 
with  the  doty  of  repairing.— -Id. 
^»8I6  (OkL)  A  petition  in  a  pedestrian's  ac- 
tion for  injuries  from  a  defective  sidewalk  held 
not  subject  to  general  demarrer,  where  it  al- 
leged that  the  city  nnlawfully  and  negligentlT 
permitted  the  sidewalk  to  remain  ansafe,  open, 
and  unguarded.~^tj  of  Woodward  t.  IBowier, 
149  P.  13& 

•&R98I7  (Hont)  Defendant  dty  hOd  to  have  the 
burden  of  proving  contributory  negligence.— 
Irving  V.  Town  of  Stevensville,  149  P.  483. 
^=9816  (Kan.)  Evidence  in  an  action  against 
a  street  railway  company  and  a  city  for  wrong- 
ful death,  held  to  show  that  a  raised  rail  of 
the  track  was  the  proximate  caas*  of  Hie  acci- 
dent—Adsms  V.  lola  Electric  Ry.  Co.,  149  P. 
700. 

That  no  witness  testified  directly  aa  to  how 
long  the  defective  cMidition  of  tbe  street  had 
existed  did  not  preclude  the  jury  from  finding 
that  defendant  city  had  notice  thereof,  where  it 
conld  be  reasonably  inferred  from  the  evidence 
that  the  conditiim  had  not  recently  been  created. 

-Id. 

«s>82l  (Kan.)  The  qaeatlon  of  eontrlbatory 
negligence  Aeld  for  the  jury.— Adams  r,  ItM, 
Electric  By.  Co,  149  P.  700. 
^s>82\  (OkL)  Under  the  evidence  in  a  pedes- 
trian's action  for  Injuries,  held,  that  whether 
defendant  city  was  chargeable  with  notice  of  the 
unsafe  condition  of  the  sidewalk  was  for  the 
jury.— City  of  Woodward  v.  Bowder,  149  P.  138, 
^=»82l  (Wash.)  In  an  action  against  a  city 
for  in;|uries  to  plaintiff,  a  boy  of  11,  by  the 
explosion  of  a  dynamite  cap,  tbe  question  of 

tilaintiS's  contributory  negligence  In  holding  a 
Igbted  fuse  with  sndi  cap  held  tor  the  jury, 
under  the  avidenca^Dans  r.  OHy  of  Wen- 
atchee, 149  P.  837. 

(D)  D«fccta   or   Obatrtioflona    In  Sevrera. 
DpkIbv,  «Bd  WMer  Conraea. 

«s»827  (Wash.)  Where  water  leaked  from 
flumes  maintained  by  the  city  above  the  pipes 
of  a  heating  plant  caoainE  excessive  condensa- 
tion, the  injury  was  not  actionable,  as  it  re- 
sulted from  natural  conditions.— Yakima  Cen- 
tral IleatiDg  Co.  v.  City  of  North  Yakima,  149 
P.  34L 

Zm.  FXSCAX,  MAKAaEMEirT,  PUB- 
UO  DEBT.  SEOITRITIES,  AlTD 
TAXATIOM. 
(C)  Bonda  and  Other  Seearltlfai*  aad  Hak* 
turn  PuDds.' 

«s»9,IO  (Iddho)  City  of  Gooding  held  to  have 
power  .t9  vote  ))ondB  to  pilrcoase  an  existiag 
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buiJdiog  for  a  city  hall.— Thomaa  t.  City  of' 
Gooding,  149  P.  1064. 

®=>9I7  (Kan.)  That  an  ordinance  preliminary 
to  a  mnnicipal  bond  issue  did  not  provide  when 
it  should  take  effect  did  not  invalidate  it — C. 
W.  Smith  Electric  &  Ice  Co.  y.  City  of  Lamed, 
149  P.  704. 

^918  (Cal.)  Where  the  isBaance  of  bonds  by 
a  city  is  submitted  to  vote  to  comply  with 
Const,  art.  11,  I  18,  there  most  be  a  separate 
proposition  on  tne  ballot  for  each  distinct  pur- 
pose for  which  it  ia  proposed  to  incur  indebted- 
ness, showing  the  amount  desired  for  each. — 
Hartigan  t.  Cit?  of  Los  Angeles,  149  P.  590. 

In  considering:  whether  a  proposed  manldpal 
bond  issue  was  for  two  distinct  purposes,  so 
that  the  election  authorizing  it  was  invalid  be- 
cause the  ballot  had  submitted  the  purpose  as 
single,  the  court  could  not  consider,  as  bearing 
on  the  question,  facts  not  alleged  and  not  with- 
in  its  cognizance  by  judicial  notice. — Id. 

Question  of  authorization  of  bond  issue  by 
the  city  of  Los  Angeles  for  the  completion  of 
an  electric  power  plant  and  the  construction  or 
acqaiaition  of  distributing  facilities  therefor 
held  properly  presented,  on  ballot  in  the  elec- 
tion to  authorize  the  issuance,  as  dealing  with 
a  single  purpose  or  improvement — Id. 

Authorisation  h^  electors  of  city  of  Los 
Angeles  of  bond  issue  in  part  for  the  "con- 
stmction  or  acquisition  of  electric  generating 
workti '  held  to  permit  the  application  of  such 
money  to  the  completion  of  an  already  partial- 
ly Cintstmctod  generating  plant— Id. 

«»9I8  (Kan.)  That  notice  of  a  manicipsl 
bcmd  issue  election  did  not  state  the  rate  of  in- 
terest of  the  proposed  bonds,  or  the  time  they 
were  to  run,  did  not  invalidate  the  notice,  where 
it  complied  with  the  statutory  requirements.— 
C.  W.  Smith  Electric  &  Ice  Cft  t.  City  of 
Lamed,  149  P.  704. 

That  notice  of  municipal  bond  election  and 
the  election  proclamation  were  prepared,  sign- 
ed, and  dated  and  the  election  judges  appointed 
after  the  (ireliminary  ordinance  was  passed, 
but  bef<^  it  became  effective  on  pidtlication, 
did  not  invalidate  the  proceedings.— Id. 

(D)  Taxes  mmA  Other  ReTeane.  Md  Appll> 
emttoa  TheveoL 

«=»956  (Kan.)  Gen.  St  1909,  S  1328,  merely 
authorizes  cities  to  set  apart,  out  of  the  gen- 
eral revenue  fund,  not  exceeding  $20,000,  to 
meet  contingent  expenses  from  some  unforeseen 
eawrgency,  and  does  not  authorize  levy  in  ad- 
dition to  full  levy  for  general  revenue  purposes. 
— Atchi8(Hi,  T.  &  S.  JT.  Uy.  Ca  v.  Citv  of  Tope- 
ka.  149  P.  697. 

(K)  Rl^kts  Mid  Remedies  of  TazxrarerB. 

«s>993  (Okl.)  Where  no  liability  has  accrued 
on  an  illegal  contract  of  a  city,  and  it  does 
not  appear  that  the  tity  is  threatening  to  make 
any  payment  injunction  will  not  Ju^Pitser 
V.  City  of  Pawnee,  149  P.  201. 

XV.  AOTIOVB. 

^I02f,  1022  (Wash.)  Under  Rem.  ft  Bal. 
Code,  I  7998,  an  action  ex  delicto  or  ex  con- 
tractu cannot  be  maintained  against  a  city 
without  presentation  of  the  claim. — Lenbart  t. 
City  of  Hoquiam,  149  P.  650. 

«»I034  (Wash.)  A  complaint  held  to  aver  that 
defendant  city,  which  was  a  municipality,  was 
a  city  of  the  third  class  at  the  time  the  action 
accrued.— Lenhart  n  City  of  Hoquiam.  1^  P. 
650.  ^        »^  — . 

MURDER. 

Sea  Bomidda;  imr,  «s»10Sk 

MUTUAL  BENEFIT  INSURANCE 

See  Infiurance.  «S9»696-82S. 


NAMES. 

See  Indictment  and  Infonnatioii,  ^9»84,  B8; 
Parties,  «»76;  Signatures. 

<8»I0  (Or.)  Under  Laws  1913,  p.  270,  price  ot 
goods  sold  within  30  days  after  act  toot  effect 
by  a  person  doing  businesa  under  an  assumed 
name,  might  be  recovered  without  filing  the 
certificate  reqaired.— Beamish  v.  Moon,  149  P. 
522. 

NAVIGABLE  WATERS. 

See  Courts,  <^369;  PnbUc  Lands,  e»185. 

n.  jjomn  uhseb  water. 

ie=>36  (Wash.)  That  the  lands  of  riparian  own- 
ers border  upon  a  navigable  river  does  not  give 
them  any  right,  elthw  to  the  bed  ot  the  stream, 
or  to  the  waten  thereot— Hill  t.  N«w^  149 

P.  951. 

A  commercial  waterway  district  which 
straightened  a  navigable  river  br  cutting  through 
the  neck  of  a  bend  obtained  title  to  the  riverbed 
therein,  under  8  Rem.  &  Bal.  Code,  f  8173a. 
to  the  exclusion  ot  rlpaHan  owners.— Id. 
«=»37  (Wash.)  Where  the  line  of  navigation 
was  to  be  changed  because  of  tlie  lowering  of 
water  the  owner  of  shore  lands,  whose  bounda- 
ry extended  to  the  line  navlgntiiHi,  cannot, 
under  Laws  1913,  p.  667,  claim  to  the  new  linb 
until  the  changik— State  t.  Stnrtevant  14A 
P.  33. 

NECESSARIES. 

See  Infanta^  «=960. 

NEGLIGENCE. 

See  Abstracts  of  Title,  •^3;  Carriers. 
135,  176,  283-319;  Corporations.  ®=3l23; 
Explosives,  ®=»8,  9,  12;  Master  and  Kervaut, 
<g=>85-324  ;  Municipal  Corporations,  ig=5705, 
766,  817,  821;  Physicians  and  Sturgeons,  «=> 
18;  Railroads,  <^273i^-400;  Street  Rail- 
roads. 'S=>44-llS;  Trial,  «=9255;  Waters 
and  Water  Courses,  «=»202. 

r.  ACTS  OR  OMISSIOirS  OOmiTXTUT- 
XlfO  NEOUOJ3SrO£. 

(A)  Persvaal  CoMdvet  1m  Oemema. 

4=92  (Okl.)  Actionable  negligence  arises  only 
on  breach  of  duty.— City  of  Woodward  t.  Bow- 

der,  149  P.  138. 

n.  PROXIBCATE  CAUSE  OF  IHJURT. 

®=356  (Idaho)  "Proximate  cause"  is  that  cause 
from  which  the  effect  might  be  expected  with- 
out the  concurrence  of  any  unusual  circum- 
staacea.— Antler  v.  Cox,  149  P.  731. 
«=a6l  (Mont)  The  owner  of  a  building  Is  li- 
able, under  the  rule  of  concurrent  causes,  for 
injuries  to  a  nearby  building  caused  by  a  wind 
not  stronger  than  might  reasonably  be  an- 
ticipated, blowing  pieces  of  iron  off  from  the 
roof  where  they  had  been  negligently  left.— 
A.  M.  Holter  Hardware  Co.  v.  Western  Mort- 
gage &  Warranty  Title  Co,  149  P.  489. 

m.  OOIfTRIBUTORT  HEOUOERO& 
(A)  Persona  latared  In  Ocneml. 

^»83  (Colo.App.)  If  defendant,  observing  peril 
(tf  plaintiff,  has  time  by  using  due  care  to 
avoid  the  injury,  plaintiff's  prior  negligence 
does  not  contribute  thereto.— Colorado  Springa 
ft  I.  Ry.  Oo.     McriiU,  149  P.  843. 

(D)  Cvnipftrntlve  IfevIIvenee. 

^:>tOI  (Kan.)  Under  the  federal  Employen^ 
Liability  Act,  contributory  negligence  goea  to  ■ 
diminution  of  damages.— Hackney  T.  Miaaoari» 
E.  ft  T.  Ry.  Co.,  1&  P.  m. 
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XV.  AOTIOm. 
(A)  RlKbt  of  Action,  Parties.  Prellmluvy 
ProcMdlnsit  and  Plcadlnss. 

«s>l08  (Mont)  A  complaint  held  snflScient  to 
anthorize  recovery  under  the  attractive  nuisance 
doctrine  for  the  death  of  a  aeven-year  old  hvy 
killed  while  pI&Tins  on  a  railroad  car.— Uartin 
T.  Northern  Pac.  By.  Co.,  14ft  P.  89. 
^=3ffl  (Idaho)  In  a  personal  Injury  case,  the 
complaint  must  state  all  facta  necessary  to  in- 
form defendant  of  acta  or  omisriona  relied  on* 
but  only  ultimate  facts  need  be  pleaded.— Gra- 
ham V.  Cceur  d'Alene  A  St.  Joe  Transp.  Co., 
149  P.  BOB. 

(B)  Bvldeno*. 

4s9|2l  (OU.)  The  mere  occurrence  of  injury 
creates  no  presumption  of  negligence. — St  Louis 
*  S.  F.  R.  Co.  V.  Fick,  149  P.  1126. 

Negl^nce  of  defendant  la  an  affirmative  fact 
to  be  established  by  the  injured  party.— Id. 
«=>I34  (Wasb.)  WhUe  conjecture  cannot  M- 
tablisb  the  negligence  of  a  defendant,  it  may  be 
shown  by  circumstantial  evideuce.— Matbla  T. 
Granger  Brick  &  Tile  Co.,  148  P.  S. 

<0)  Trial,  Jndsmentf  and  >«Ti«w. 

«=»I36  fCaU  Contributory  negll«enea  need  not 
be  anbiDitted  to  the  jury,  where  the  standard 
of  conduct  is  so  obvious  as  to  be  applicable  to 
all  persons,  and  plaintiff  has  not  complied  with 
tliat  standard.— Cbrissioger  v.  Southern  Pac. 
Co.,  149  P.  176. 

«=»I36  (Idaho)  Under  evidence  which  made  it 
a  mere  conjecture  as  to  what  was  the  cause  of 
the  accidmt.  held  that  the  court  properly  grant- 
ed a  nonsuit— Antler  v.  Cox,  149  P.  781. 
4=»r36  (Kan.)  rnder  the  federal  Employers* 
Liability  Act.  the  apportionment  of  damages 
diminished  by  contributory  negligence  la  for  the 
jury.— Hackney  v.  MiMoni^  K.  &  T.  By.  Co.. 
149  P.  421. 

NEGOTIABLE  INSTRUMENTS. 

Bee  BUIs  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  CrimlQal  Law,  «»888.  MS;  New  Trial. 

«=»102-108. 

NEW  TRIAL. 

See  Appeal  and  Error,  €=»20,  22,  192,  281-301, 
628.  544,  6G7,  613.  7G0,  901,  933,  977,  1006. 
1177;  Criminal  Law,  «»dl&-d40.  U3«. 
1166;  Judgment.  «s»199. 

I.  NATmtE  AlTD  SCOPE  OF  nXSMEDY. 

«»6  (Wash.)  Under  Hem.  &  Bol.  Code,  IS  398, 
390,  granting  new  trial  after  decision  by  the 
court  is  within  trial  court's  discretion.— Clark 
V.  Ellington,  149  P.  350. 

^s»6  (Wash.)  An  ordez  granting  a  new  trial 
rests  in  the  discretion  of  the  trial  court— Wik 
T.  Kins,  140  P.  640. 

XL  OBOmiDS, 

(T)  V*rdl«t  o>  FlndlBas  Contrarr 
or  BtvMane«. 

0so95  (Wash.)  If,  in  the  court's  t^nion,  the 
evidence  for  plaintiff  was  unworthy  of  belief,  it 
may  grant  a  new  trial.— Mathis  v.  Granger 
Brick  &  Tile  Co.,  149  P.  3. 

«=^6  (Kan.)  Where  the  trial  judge  believes 
the  award  excessive,  the  verdict  diould  be  mod- 
ified or  aet  aside.— Yard  t..  Gibbons,  149  P. 
422. 


fO)  Bnrprlae,  Aeeldcnt,  Iaad-vcrtene«>  or 
Mistake. 

«3989  (Kan.)  A  new  trial  will  not  be  granted 
for  accident  and  surprise  caused  by  the  endence, 
where  the  pleading  dlscloBea  the  facts  which 
that  evidence  tends  to  proTe.^-Tiger  Drill  M^. 
Go.  T.  Bice,  149  P.  742. 

(H)  Ifcwly-    Dlaeov«ved  BlTldcao*. 

®=3l02  (Kan.)  Newly  discovered  evidence  held 
not  fcrouad  for  new  trial,  in  the  absence  of  a 
showing  of  diligence,  where  movant  bad  access 
to  all.  and  took  the  depositions  <rf  part,  of  the 
witnesses  disclosing  such  evidence.— ^ger  DilU 
Mfg.  Co.  V.  Rice,  149  P.  742. 
^=>I05  (Ariz.)  Evidence  not  tending  to  explain 
the  terms  of  a  contract  sued  on,  but  merely  to 
impeach  statements  of  witnesses,  held  not 
ground  for  anew  triaL— Sharpies  t.  IHmU,  149 
P.  673. 

«=»I08  (Aria.)  Newly  discovered  evidence  held 
not  to  sufficiently  contradict  statements  mad* 
at  the  trial  to  justify  a  new  triaL — Sharpies  v 
Davftll.  149  P.  678. 

m.  FaooEEpnicHi  to  pbooubs 

mW  TBIAL. 

«=»l  13  (Mont.)  Where  the  trial  cotut  has  lost 
jnrisdiction  to  determine  a  motion  for  a  new 
trial,  jurisdiction  cannot  be  restored  even  by 
stipulation  of  the  parties.— Evans  t.  Oregon 
Short  Une  H.  Co.,  149  P.  716. 

16  (Wasb.)  The  time  for  a  motion  for  new 
trial  is  after  court's  deasion  in  the  form  of 
findings  and  conclusions,  and  the  benefit  of 
such  motion  could  not  be  denied  by  the  court's 
rulings  denying  a  motion  for  new  trial  before 
any  such  motion  was  properly  made.~^larl[  v. 
Ellington.  149  P.  350. 

e=>f3t  (Mont.)  Under  Bev.  Codes,  fS  678a 
6796,  7190,  a  bill  of  exceptions  on  motion  for  a 
new  trial,  filed  after  an  extension,  without  con- 
sent, for  more  tlwn  80  days,  la  too  lat^  and  the 
court  is  without  inrlsdietlon  to  consider  the 
motion  on  ita  merits.— -Evans  T.  Oregon  Short 
Line  B.  Co.,  149  P.  715. 
«==>I36  (Cal.)  Formal  notice  of  the  entry  of 
Judgment  may  be  waived  by  proceedinga  in  sup- 
port of  a  moticm  for  new  trial  without  any  no* 
tice  of  intention  to  move  therefor. — The  Tamato 
V.  Bank  of  Southern  California,  149  P.  SM. 
^s>l38  (Cal.)  Notice  of  intention  to  file  mo- 
tion for  new  trial,  filed  before  entry  of  judg- 
ment, held  a  nallity,  but  that  a  second  notice 
filed  within  the  10  days  after  judgment  allowed 
by  Code  Civ,  Proc.  I  659,  was  effective.— The 
Xamato  v.  Bank  of  Southern  California,  149  P. 
823. 

^»I40  (Idaho)  Denial  of  a  motion  for  new 
trial  for  misconduct  of  jurors  held  not  error,  in 
view  of  confiicting  affidavits  as  to  such  miscon- 
duct.—Graham  V.  Coeur  D'Alene  &  St,  Joe 
Transp.  Co.,  149  P.  500. 
®s»144  (Mont.)  On  motion  f(n*  new  trial  on  the 
ground  miaconduct  of  the  Jury,  in  ratuminff 
a  quotient  verdict  a  finding  upholding  the  Ter- 
dtct  held  sustained  by  the  conflicting  amdavita  of 
jurors.— Great  Northern  By.  Co.  t,  Benjamin, 
149  P.  068. 

«s>l62  (Kan.)  Where  a  venjict  Is  excessive, 
and  the  jury  was  not  influenced  by  passion  or 
prejudice,  the  court  may  require  that  the  me- 
cessf  ul  party .  remit  the  excess  or  submit  to  a 
new  trial.— Yard  v.  Gibbons,  140  P.  ^2, 

NOMINAL  DAMAGES. 

See  Damages,  ^sae. 

NOTES. 

Sm  Bins  and  Notea 
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NOTICE. 

See  Appearance.  Drains,  «=»18;  Enli- 

nent  Itomain.  ^3226 ;  Executors  and  Admia- 
istratora.  ^^32 ;  Fraudulent  CoDTeyaoces, 
«=>76,  180,  242;  Highways.  «=»77;  lodem- 
Dity,  «=»14;  Jud^ent,  «=»103,  113;  Ubel 
and  Slander,  ^^SS;  Mechanics'  Lipdr. 
Od,  141,  2S1;  Misee  and  Minerals,  «=^::i.  li2, 
26,  112;  Municipal  Corporations,  <^li:.  r,\i, 
751,  790,  812,  821,  918;  New  Trial,  o=>-[:\Q. 
138;  Quo  Warranto,  <S=»45;  Taxation,  C=» 
679;  Vendor  and  Purchaser,  «=>l.":n.  2o2, 
285;  Waters  and  Water  Courses,  c^-'-O. 

(Colo.)  Wbenerer  by  statute  or  ordinance 
a  duty  ia  imposed  on  an  Individual,  for  the  neg- 
lect of  which  be  is  subject  to  a  penalty,  notice 
is  required  before  liability  arises,  unless  the 
contrary  is  expressly  provided. — McPbail 
City  and  County  of  Denver,  149  P.  257. 
«=>9  (Colo.)  Xlie  general  lole  is  that  notice 
retiuired  by  law  to  be  given  is  notice  in  writing. 
—McPbail  7.  City  ana  County  of  Denver,  149 
P.  257, 

NOVATION. 

(OkL)  The  requisites  of  a  novation  are  & 
previous  valid  obligation,  an  agreement  of  all 
parties  to  a  new  contract,  the  extinguishment  of 
the  old  contract,  and  tbe  validity  of  the  new 
one.— Martin  t.  Leeper  Broi.  Lumber  Co,,  149 
P.  1140. 

<Okl.)  Hie  petition  in  an  action  for  the 
balance  due  on  an  account  for  material  used  in 

repairs  on  a  building  and  alleging  a  novation 
held  to  plead  a  consideration  under  Rev.  Laws 
1910,  S  926.— Martin  v.  Leeper  Bros.  Lumber 
Co..  149  P.  1140. 

NUISANCE. 

See  Mtudcfpal  Corporations,  ^>762. 

OATH. 

See  Perjury;  Beferoice,  ^=342l 

OBJECTIONS. 

Seo  Appeal  and  Error,  «s>181-232;  CMminal 
Law.  ^=»6e6H,  1032-1044;  Indictment  and 
Information,  «=9l37 ;  Judges,  ^19 ;  Trial, 
«s»278,  317;   Witnesses.  «=»331^. 

OBSTRUCTIONS. 

See  Municipal  Corporations,  <(=»7S.%-821 ;  Wa^ 
tera  and  Water  Courses,  «=»51-63. 

OFFICERS. 

See  Banks  and  BankiiDr,  <S=>102,  112:  Clerka 
of  Courts;  Corporations,  iS=»282,  407-423; 
Counties,  ^=»35-98,  165;  Evidence,  <^S3; 
Injunction,  €=>77 ;  Judges ;  Justices  of  the 
Peace ;  Libel  and  Slander,  4=»48 ;  Manda- 
mus, ®=3l2T ;  Municipal  Corporations, 
166-162,231;  Receivers:  Schools  and  School 
Districts^  «3»40;  SlMoriffi  and  Constables; 
Tuatlon,  «ss»3ia. 

I.  APPOIimiBlIT,  _  QTTAIJFIOATION, 
AND  TEHUIUE. 

(B)  AppolBltncnt. 

<3=>II  (Colo.)  Under  Const,  art.  12,  |  1  and 
('ivil  Service  Act,  |  10,  as  amended  by  Laws 
]))13,  p.  6S2,  held,  that  defendant  appointed 
May  3,  1011,  as  state  game  and  fish  commission- 
er for  two  years  was  not  on  any  classified  list, 
and  that  one  certified  and  appointed  -was  enti- 
tled to  the  office.— Shinn  v.  People,  149  V.  623. 

The  Civil  Service  Law  should  be  liberally  con- 
strued to  accomplish  its  object  of  increasing 
tbe  ~  efficiency  of  tbe  service  by  confining  its 
membership  to  those  who  have  quali&ed  by  ez- 
amination.- Id. 


€=:»66  (Idaho)  The  word  "fees."  as  used  in 
Rev.  Codes,  §  7459,  authorizing  the  removal  of 
an  officer  for  charging  and  collecting  illegal 
fees,  means  a  reward  for  peraooal  services  per- 
totmed  or  to  be  performea. — Collman  T.  Wana- 
maker,  140  P.  202. 

&=>74  (Idaho)  In  proceedings  under  Rev. 
Codes,  S  7458,  to  remove  an  officer  before  his 
term  expires,  the  expiration  of  the  term  pend- 
ing determination  <»  the  cause  does  not  work 
a  dismissal  of  the  proceedings.— Daugherty  t. 
Nagel,  149  P.  729. 

I'roceedin^s  under  Rev.  Codes,  {  7459,  to  re- 
move an  officer,  are  in  tiie  nature  of  quo  war- 
ranto and  are  quasi  criminal. — Id. 

m.  BIOHTS.  POWERS.  DUTIES,  AND 
UABUiITIES. 

«=»04  (Ariz.)  Fizinff  of  salaries  of  public  of- 
ficers is  exclusive  tOr  tbe  Le^islatore^xcept 
where  restrained  by  the  Constituti<aL— Phillips 
V.  Graham  County.  140  P.  755. 
<g=>IOO  (Ariz.)  Where  salaries  of  county  offi- 
ceie  have  been  fixed  by  the  Legislature,  they 
cannot  be  increased  or  dimlDisbed  by  tbecoantr 
board  of  supervisors. — ^Phiilipe  v.  Graham  Comi- 
ty, 149  P.  755. 

«=>IO0  (OkL)  Sess.  Laws  1910,  c.  68.  fixing 
compensatioo  of  district  court  clerks,  did  not 
violate  C!onst.  art.  23,  S  10,  since  there  was  no 

grior  law  fixing  eucfa  compensation. — Harper  t. 
^oard  of  Com'rs  at  Oklahoma,  County,  148  P 
1102. 

OIL 

See  Kxplosives,  ^»9. 

OPEN  AND  CLOSE. 

See  Trial.  ^26. 

OPENING. 

See  Insane  Persons,  €s»23;  Judgment,  4=»143. 
175. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «=»452;  Evidence,  <f=>471- 
672. 

OPTIONS. 

See  Eetorael,  9=>63 :  Mines  and  Minerals* 
112;  Vendor  and  Purchaser,  ^:»18. 

ORDINANCES. 

See  Munidpal  OorporationB,  «=>108-122. 

OSTEOPATHY. 

See  Constitutional  Law,  ^s>208;  Physicians 
and  Surgeons, 

PARDON. 

See  Criminal  Law,  «=^1131. 

*=34  (Okl.Cr.App,^  The  pardoning  power  la 
vested  exclusively  u  the  Governor,  under  Const 
art  6.  i  10  (Williams'  Const  1  158).— Kx  parte 
Oliver.  149  P.  117. 

PARENT  AND  CHILD. 

See  Adoption;  Death,  «=>31;  Divorce,  «=> 
298;  Kzemptions,  ^=s>30;  Habeas  Corpus, 
^85.  99:  Infants;  Physiciana  and  Sur- 
geons, ^^13. 

PARI  MATERIA. 

See  Statutes,  4=s>20& 

PAROL  EVIDENCE 

See  Evidence,  «s>384r-468. 
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PARTIAL  INVALIDITY. 

See  Statatea,  ^64. 

PARTIES. 

See  Appeal  and  Error,  <S=3322-336,  665.  882; 
BauKs  aod  Banking,  ^=»154;  Garriers, 
196 ;   Bminent  Domain,  ^s»lT7 ;  Execution, 
4=»172;  Judgment,  4=s»707;  Justices  of  the 
Peace,  «=s>T7:  Beplevin,  ^22;  Balea,, 
265;  Trial. 

DEFBOTS.  OBJECnOKS.  ABD 
.  .  AMEBSMEBT. 

«s)75  (Okl.)  An  objection  to  defect  of  parties 
.  is  waived .  when  not  raised  by  demurrer  or  an- 
swer, pursuant  to  .  Rev.  Laws  1010.  Sl  4740. 
4742.— Harrab  State  Bank  t.  School  Dbt  No. 
.70.  Oklaboma  Oounty.  149  P.  119a 
<&=>76  (OIcl.)  In  an  action  on  a  bond.  Md, 
that  the  guestion  of  real  party  in  interest  did 
not  concern  defendants,  not  shown  to  have  any 
defense.— Moon  t.  Leigji-Head  &  Co..  148  P. 

ma 

$:=>76  (Or.)  Where  a  plaintiff  sues  under  an  as- 
sumed name  without  alleging  the  filing  of  the 
certificate  as  required  by  Lawa  1913,  p.  272. 
S  5,  the  incompetency  of  the  plaintiff  to  sue  is 
manifest  on  the  face  of  the  complaint  and  is 
waived  by  answering  to  the  merits  t^.  O.  L.  | 
72).— Beamish  t.  Noon,  149  P.  622. 

PARTITION. 

See  Bzemptlons,  «=»80 ;  Prohibition,  ^»8. 

PARTNERSHIP. 

See  Appeal  and  Error,  ^=>1207 ;  Attorney  and 
Client,  ^»30:  Judgment,  ^s»62J;  Money 
Bec^ved,  «=>17,  19. 

X.  THE  KEIiATIOB. 

-«=>49  (Okl.)  Admissions  of  members  of  an  al- 
leged firm,  tending  to  prove  the  existence  of  the 
firm,  jkeld  admissibla  uainst  the  parties  mak- 

.ing  them.— Hoteliug  t.  McGar^.  1^  P.  142. 

VXX.  DISSOIiUTIOB,  SETTLEHENT. 
ABD  AOOOUBTIHO. 

-  (B)  Htvhta,  Powcm.  ud  UabtUUva  after 
IHaaslvtloB. 

«s»296  (Okl)  T%e  denial  of  a  motion  to  dis- 
miis  for  mifjoinder  held  not  error,  where  sn 

■  action  on  a  bond  made  to  a  firm  was  instituted 
by  it,  and  it  appeared  tJiat  the  firm  liad  dis- 
solved and  the  member  thereof  bringing  tbe  ac- 
tion in  the  partnership  name  had  tuen  over 
its  asseta.— Moore  T.  Leigh-Head  ft  Co.,  149  P. 

.1129. 

PASSIVE  TRUST. 

See  Tmats,  ^136. 

PATENTS. 

See  Pnblic  Lands,  9ss>12S. 

PAYMENT. 

See  Accord  and  Satisfaction,  «=»10 ;  Bills  and 
Notes,  «=:»139,  470,  4S4,  491-625;  Gsmish- 
ment,  «=s>157.  236;  Gas,  «=9l4;  Taxation. 
«=96S0 ;  VendOT  and  Purchaser,  «sa»187,  841 ; 
Waters  and  Water  Gonrsea,  «=»2e7. 

n.  AFPUCATIOB. 

«s>39  (Colo.App.)  Unless  contrary  application 
may  be  implied,  creditor  keld  entitled  to  apply 
to  any  debt  payment  made  without  directions  as 
to  its  application.— Culkin  v.  Matz,  149  P.  270. 
€=>4I  ((3o1o.App.)  Payment  without  directions 
as  to  application  held  presumed  made  on  ad- 
mitted rather  than  on  diapated  demand.— Cul- 
kin T.  Mats,  149  P.  270. 


4=s946  (OrJ  Where  one  co-owner  of  land  was 
indebted  to  tbe  other,  the  proceeds  ot  sales  by 
the  latter  will  be  applied  to  tbe  unsecured  por- 
tion of  the  debtor.— Union  Credit  Ass'n  t.  Cor- 
son, 149  P.  818. 

XV.  PUBADIBO,  EVIPEBCE,  TBIAI^ 
AND  REVIEW. 

®=374  (Or.)  A  receipt  is  only  prima  fscle  evi- 
dence of  its  statements.- United  States  fidel- 
ity ft  Guaruty  Go.  r.  Martin,  148  P.  1028. 

-  V.  BEOOVEBT  OF  PATBmMTS. 

4^89  (Wash.)  In  an  action  to  recover  over- 
payments fraudulently  obtained,  receipts  for 
material  or  duplicate  copies  thereof  held  admis- 
sible to  prove  the  fraud.— Byan  v.  Dowell,  149 
P.  343. 

PENALTIES. 

See  Costs,  «=»260;  Courts,  «=>120,  121; 
Fines,  $:=»12;  Gas,  ®=»14;  Mortgagea,  ^» 
126^812;  Notice;  Trial,  •&»321)§. 

PERJURY. 

See  Criminal  Law,  «s>828. 

I.  07FEB8E8  ABP  BESPOBSXBUJtTT 
THERETO  R. 

1 1  (Cal.App.)  In  perjury  the  matter  sworn 
to  need  not  be  directly  material,  it  being  suffi- 
cient If  it  tends  to  prove  or  disprove  a  fact  di- 
rectl;^  in  issue,  by  giving  weight  or  probabiliUr 
to  evidence  thereof.— People  v,  Senegram,  149  P. 
786. 

In  a  prosecution  for  receivin|r  stolen  goods, 
testimony  tending  to  fix  the  orime  on  accused 
held  material  so  aa  to  make  the  witness  liable 
for  perjury,- Id. 

PERPETUITIES. 

®=^7  (Cal.)  Power  of  alienation  is  not  suspoid- 
ed  for  a  longer  period  than  tbe  lives  of  persons 
in  being,  in  contravention  of  Civ.  Code,  SS  715, 
716,  by  a  bequest  to,  or  in  trust  for,  one,  to  be 
paid  to  him  on  arriving  at  a  certain  age.— In 
re  Yates*  Kstate,  149  P.  555. 
^9  ^Cal.)  Though  under  Civ.  Code,  S9  723 
724,  direction  in  a  bequest  in  trust  for  accu- 
mulation after  majority  of  the  legatee  is  void, 
this,  under  section  725,  only  results  In  bis  be- 
ing  entitled,  after  majority,  to  recrive  the  in- 
come.— In  re  Tates'  Estate,  140  P.  655. 

PERSONAL  INJURIES. 

See  Appeal  and  Srror,  4=>1067 ;  Carriers,  <8=> 
283-319;  Commerce,  ^»S;  Damages,  <9=s> 
132;  Evidence,  ^=>^;  Infants,  «=»47,  58, 
98 ;  Landlord  and  Tenant,  (g=:3l67, 139 ;  Mas- 
ter and  Servant,  €=>85-Sw4 ;  Municipal  Cor- 
porations, ^705,  706,  761.  812.  816,  821; 
Negligence;  Railroads,  «s»278^-400 ;  Street 
Bulroada,  t-Jll  118. 

PETITION. 

See  Highways,  ^=>77 ;  Municipal  Corporations, 
<S=»12,  48 ;  Schools  and  School  Districts, 
38. 

PHYSICIANS  AND  SURGEONS. 

See  Action,  ^=»38;  Evidence,  <e=»936. 

«=»2  (Mont)  Bev.  Codes,  »  1587,  1691,  \eUt 
constituticHial.— State  v.  Dodd.  149  P.  481. 
«=^6  (Mont.)  Her.  Codes,  f  1605,  held  not  to 
authorize  osteopaths  to  practice  medicine  and 
surgery.— State  v.  Dodd,  149  P.  481. 
«=»(l  (Cal.App.)  Lack  of  knowledge  that  em- 
pIoy6  had  no  ucense  to  practice  dentistry  htld 
no  defense  to  dental  practitioner  suspended  by 
board  of  dental  examiners  for  violating  St 
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1901,  p.  564,  as  amcDded,  by  employing  anli- 
ceased  deatiat — AndersoD  t.  Board  of  Dental 
Ezaminera  of  California,  149  P.  1006. 

Board  of  dental  examiners,  in  determining 
whether  dental  practitioner  was  safaject  to  sus- 
pension for  haviDg  violated  St  1901,  c.  176,  as 
amended,  by  employing  an  unlicensed  dentist 
held  able  to  take  judicial  notice  of  its  records 
to  determine  whether  employs  had  been  licensed. 
-Id. 

^r=>\S  (Colo.)  Father  Acid  not  rendered  liable 
for  bill  agninst  married  son  for  medical  serv> 
ices  by  payment  for  prior  services  and  part  pay- 
ment of  the  bill  in  question. — Morse  t.  Friend, 
149  P.  618. 

«»f6  (Kan.)  A  physician  employed  in  an  ob- 
atetzicol  case  is  liable  for  injunea  from  bis  fail- 
ure to  give  proper  treatment  and  instructloDs. — 
Yard  T.  Gib^ns.  149  P.  422. 
^=3|8  (Idaho)  The  burden  held  on  plaintiff  to 
show  that  the  presence  of  the  sponge  left  in 
the  patient's  abdomen  after  an  operation  was 
the  proximate  cause  of  the  deau. — Ruble  v. 
Busby,  149  P.  722. 

li^vidence  in  an  action  for  the  death  of  a  pa- 
tient from  negligent  failure  to  remove  a  sponge 
held  to  show  that  the  death  was  due  to  an  ad- 
hesive condition  of  the  intestinee,  and  not  to  the 
presence  of  the  sponge. — Id. 

The  exclusion  of  evidence  of  defendant's  state- 
ment that  a  patient  was  in  an  excellent  condi- 
tion to  submit  to  an  operation  held  not  error, 
where  negligence  was  not  charged  in  perform- 
ing the  operation  when  the  patient  was  not  in 
a  proper  physical  condition.— Id. 

^=»I8  (Kan.)  In  an  action  against  a  physician 
for  malpractice,  held,  that  the  instruction  given 
on  negligence  and  contributory  negligence  in  an 
obstetrical  case  was  not  erroneous. — Yard  v. 
Gibbous,  148  P.  422. 

PLEADING. 

See  Accord  and  Satisfaction,  <S=»25;  Account, 
Action  on,  ;  Action,  '&=>25.  27,  38,  45 : 
Adverse  Possession,  ^lallO ;  Alteration  of 
InstrumentB,  €=^25 ;  Appeal  and  Error, 
70,  78,  192,  518.  786,  1040,  1170;  BiUs  and 
Notes,  «»470-489 ;  Continuance,  G^?,0 ; 
Corporations,  <g=»121,  123;  romts.  C=>]20; 
Damages,  ©EsilSO ;  Death,  ^=>r}~ ;  JCji'ctni.-nt, 
^=»84;  Equity,  <8=>2U;  Estuppi-l,  C=5lu7; 
Evidence,  «=>434;  GamiKlm  i,  <s=i([2, 
235;  Guaranty,  ^85;  HusI.m  i  and  Wife, 
^»332;  Indictment  and  lufoiiuaijuji ;  In- 
fanta,  «=380,  92  ;  Insane  Persons,  <S=»23  ;  In- 
surance, «=3629,  640;  Judgment,  ®=>106; 
Justices  of  the  Peace,  €=>90,  92-100,  174; 
Libel  and  Slander,  «=»80,  85,  86,  100;  Man- 
damus, ^=>164  :  Master  and  Servant,  €=»256, 
264 ;  Money  Keceived,  €=3 17 ;  Mortgages, 
226,  449:  Municipal  Corporationa,  <^816, 
1034;  Negligence,  <e=>108.  111;  Novation, 
«=>11:  Quieting  Title,  ®=>43;  Railroads, 
^282;  Replevin,  <&=»57-69;  Sales,  <@=>434, 
437;  Sheri&  and  Constablea,  «s»13T,  ItiS; 
Statutee,  «=»279,  281;  ^I^tion,  <@=»8U9; 
Trial,  «=>250,  251. 

I.  FORM  AND  AIXEGATIONS  IN 
GENERAL. 

<=»8  (Cal.)  An  averment  that  defendants  vol- 
untarily entered  into  a  bond  held  a  conclusion 
of  the  pleader,  not  showing  whether  it  was  a 
statutory  or  common-law  bond. — Miles  v.  Baley, 
149  P.  45. 

^=^34  (Or.)  When  not  attacked  by  demurrer 
or  motion  as  not  stating  a  cause  of  action,  ev- 
ery reasonable  intendment  will  be  invoked  to 
sustain  the  complaint  after  verdict.— Smith  v. 
National  Surety  Co.,  149  P.  1040. 

n.  DECLARATION.  COMPLAINT,  PE- 
TITION. OR  STATEMENT. 

€=>4S  (Ohl.)  A  pleading  need  not  state  facts  to 
bring  the  cause  under  atqr  particiilar  form  d 
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action,  but  la  sufficient  if  It  clearly  states  facta 
from  which  the  court  may  see  that  plaintiff  ia 
entiUed  to  relief.— Kee  t.  Satterfleld,  148  P. 
243. 

^=»48  (Or.)  A  complaint  must  state  focta  suf- 
ficient to  constitute  a  cause  of  action  and  to  en- 
title plaintiff  to  recover. — Niemi  t.  Stanley 
Smith  Lumber  Co.,  149  P.  1033. 

m.  PLEA  OR  ANSWER.  OROSS-OOll- 
PLAINT.  AND  AFXTDATIT 
OF  DEFENSE.. 

(A)  DefensM  Im  OeaeMU. 

€=393  (Cal.)  Inconsistent  defenses  mur  be  sep- 
arately  pleaded.— Dibble  t.  Reliance  Ufa  Iiw. 
Co.  of  Pittsburg,  Pa.,  149  P.  171. 

(B)  8«t-01K,  CoaiBterel«lm»  «bA  Cvom-Coas- 
plmlnt. 

1 38  (Gal.)  In  irrigation  company's  suit  for 
water  furnished,  the  cross-complaint  for  failure 
to  furnish  water  held  a  counterclaim  within 
Code  Civ.  Proc.  S  438,  subd.  2.— Fresno  Canal 
&  Irrigatum  Co.  t.  Perrin,  149  P.  805. 

nr.  REPLICATION  OR  REPLT  AND 
SUBSEQUENT  PLEADINGS. 

€^165  <OkL)  No  reply  need  b«  filed  where  the 
answer  does  not  aet  up  new  mattn*,  but  merely 
evidentiary  facts  by  way  of  denial.— Deuman 
Brennamen,  149  P.  1109. 

V.  DEMURRER  OR  EXCEPTION. 

•3==>I93  (Colo.App.)  A  demurrer  will  not  b« 
sustained  to  the  complaint  because  it  demanded 
a  greater  amount  of  damages  than  could  be  al- 
lowed under  the  facts  alleged.— Roberts  t.  Lehl, 

149  P.  851. 

€=9193  (Wash.)  Where  the  presentation  of 
claims  against  cities  of  the  third  class  is  a  con- 
dition precedent  to  the  maintenance  of  an  ac- 
tion, the  failure  of  a  complaint  to  aver  andi 
presentation  may  be  takoi  advantage  of  \a  de- 
murrer.—Lenhart  T.  City  <^  Hoqaiun,  IW  P. 
650. 

^=3  164  (Colo.App.)  In  an  action  for  breach  of 
covenant  in  a  deed  where  expenses  incurred  in 
ousting  a  third  person  was  sought,  a  demurrer 
should  not  be  sustained  to  the  answer  whidk 
questioned  the  amount — Steams  v.  JeweL  149 
P.  846. 

€==>I94  (Wash.)  A  demurrer  may  properly  be 
sustained  to  an  affirmative  defmise  where  every 
issue  presented  by  it  is  sufficiently  presented  by 
the  denials  in  the  answer  proper.— National 
Surety  Co.  v.  A.  C.  Fry  Co.,  149  P.  637. 
®=:>I95  (CaL)  In  an  action  by  irrigation  com- 
pany to  recover  for  water  famished,  cro«8-com- 
ptaint  of  defendants,  alleging  failure  to  furnish 
water,  as  agreed,  held  good  against  demurrer, 
though  not  alleging  performance  by  defendants 
of  conditions  of  contract  set  out  in  the  com- 
plaint.- Fresno  Canal  &  Irr.  Co.  t.  Perrin,  148 
P.  806. 

<^204  (Mont.)  The  four  counts  of  a  complaint 
for  the  death  of  a  seven-year  old  boy  who  was 
playing  in  a  railroad  car  held  to  state  a  single 
cause  of  action,  so  that  demurrers  to  the 
separate  counts  wero  properly  overrated  under 
Itev.  Codes,  8  6536.— Martin  T.  Northern  Pac 
Ky.  Co.,  149  P.  89. 

<&=»204  (N.M.)  An  objection  that  a  cross-com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  la  good  only  where 
there  is  a  total  failure  to  allege  some  matter  es- 
sential to  the  relief  soughL— Michelet  t.  Cole, 
149  P.  310. 

i&=>205  (Cal.App.)  A  complaint  alleging  tliat 
defendant  became  indebted  to  plaintiff  1^  virtue 
of  writ  of  garnishment  served  on  him  in  an 
action,  held  good  in  the  absence  of  a  apedal  de- 
murrer.—San  Francisco  Commercial  Agater  t. 
UcKeon,  148  P.  02. 
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.4»20B  (Idaho)  Sustaining  of  a  general  demar- 
rer  to  a  complaint  held  error,  where  it  appeared 
tbat  the  flufliciener  of  the  complaint  depended 
on  questionB  ot  facL— BlackweU  T.  Kereheval, 

149  P.  1060. 

®=»205  (X.M.)  Where  a  counterclaim  Btaten  a 
cauHe  of  action  which  cannot  properly  be  plead- 
ed as  a  counterclaim,  an  <AJectioii  thareto  abould 
not  be  by  general  demorrer.— Hicbelet  T.  Cola, 
149  P.  310. 

«=»205  (Okl.)  Where  pleader  alleges  two  dif- 
ferent rights  of  recovery  and  the  qnestion  is 
whether  either  of  said  remedies  is  proper,  a  gen- 
eral demurrer  should  be  orerruled  if  facts  are 
alleged  aufficieut  to  oonatitnta  a  cause  of  action 
for  either  remedy.— GourleT' t.  IiO(Aabatlcll,  149 
P.  1169. 

^214  (CaLApp.)  All  the  material  facts  stated 
in  a  complaint  are  admitted  to  be  true  by  the 

deniniTer.— Rock  Ridge  Park  Co.  v.  Wells,  149 
P.  702. 

^=>214  (Colo.App.)  A  demurrer  to  a  complaint 
admits  facts  well  pleaded  therein.— Gregg  t. 
Hayes,  149  P.  10O57 

^s»2l4  (Idaho)  In  determining  the  correctnewt 
0t  the  susteining  of  a  demurrer  to  the  com- 
plaint, the  truth  ot  every  material,  well  plead- 
ed allegation  will  be  deemed  admitted.— Black- 
well  T.  Kercheval,  149  P.  1060. 
4=9214  (Mont)  A  demurrer  admits  aa  trne  the 
allegations  of  the  pleading  which  it  attache.— 
ColvUI  V.  Fox,  149  P.  496. 

^222  (CaLApp.)  Where  defendant  in  good 
faith  aska  leave  to  answer,  after  overruling  of 
demurrer  and  motion  to  strike,  such  leave  should 
be  granted.— Leavell  t.  Superior  Court  of  Pla- 
cer County,  149  P.  372. 

TI.  AMENDED  AND  SUPPLEBCENTAI. 
PLEADINGS  AMD  REPLEADER. 

«B»236  (M.M.)  Denial  of  leave  to  amend  a 
reply  after  the  cause  had  been  submitted  held 
not  an  abuse  of  discretion,  where  plaintiff  had 
prior  opportunity  to  plead  the  new  matter  and 
showed  no  excuse  for  failure  to  do  so.— Gurule 
T.  Duran,  149  P.  302. 

^237  (CaLApp.)  A  refusal  of  the  court  to 
permit  an  amendment  to  conform  to  proof  in  a 

suit  to  set  aside  a  conveyance  aa  fraudulent 
held  not  erroneous ;  plalnti'ff  having  had  the 
the  benefit  of  all  the  rights  the  amendment 
would  have  given.— Phen^ar  t.  PaoUuL  149  P. 
1008. 

€=^246  (Cal.)  It  is  proper  to  allow  an  amend- 
ment to  the  complaint  which  does  not  prejudice 
defendant  except  by  dt^riving  him  of  an  oppor- 
tunity to  defeat  a  just  omim  on  technical 
grounds.- San  Joaquin  Valley  Bank  t.  Gate 
City  Oil  Co.,  149  I'.  MT. 

«=»259  (Ual.)  A  trial  amendment  setting  up 
that  a  foreign  corporation  bad  not  complied 
with  the  laws  of  the  state  with  respect  to  doing 
busioesB  held  a  sham  and  properly  refused.— 
Lincoln  County  Bank  v.  Fetterman,  149  P.  811. 
4=3264  (Cal.)  An  amended  answer  supersedes 
the  original  answer. — Dibble  v.  Reliance  Life 
Ins.  Co.  o£  PitUburft,  Pa..  149  P.  171. 
«=>276  (Okl.)  Under  Rev.  Laws  1910,  S  4705, 
a  supplemental  pleading  may  be  filed  on  such 
terms  as  to  costs  as  the  court  may  pXeKribe.~ 
Prince  V.  Gosnell,  149  P.  1162. 

Vn.  SIONATDRE  AND  VERIFICATION. 

«»304  (Okl.)  Where  defendants  file  a  verified 
general  denial  in  an  action  on  a  bond,  the  bur< 
den  is  on  plaintiff  to  prove  execution  of  the 
bond.- Moore  v.  Leigh-Head  &  Co.,  149  P. 
1129. 

XI.  MOTIONS. 

<£=>343  (Idaho)  Entry  of  judgraput  on  the  plead- 
ings held  error,  where  issues  <>f  fa<-t  were  raised 
wliii.-li  rpi|iiired  evidence  to  PRtal)lish  before  de- 


termination of  whether  such  issues  were  with 
plaintiff  or  defendant.- Davenport  v.  Burke,  149 
P.  811. 

A  motion  for  judgment  on  the  pleadings  should 
not  be  granted,  unless  it  dearly  appeara  on  the 
face  of  the  pleadii^  that  they  raise  no  mate- 
rial issues.— Id. 

In  an  action  to  cancel  a  contract  to  purchase 
mining  claims  and  for  possession  thereof,  and  to 
enjoin  interference  with  plaintiff's  possession, 
held  error  to  grant  judgment  on  the  plead- 
ings, where  the  complaint  and  answer  raised  im- 
portant issues.— Id. 

^s>343  (Mont.)  Where  the  pleadings  present  a 
material  issue,  a  motion  for  judgment  on  the 
pleadings  does  not  lie.— R.  H.  Cobban  Realty 
Co.  V.  Donlan,  149  P.  484, 
<©=>345  (Colo.)  Where  the  answer  in  mandamus 
to  compel  the  transfer  of  corporate  stock  put 
in  issue  material  allegations  of  the  petition, 
held  error  to  sustain  a  demurrer  to  the  answer 
and  enter  judgement  for  plaintiff  on  the  plead- 
ings.—Cook  Ry.  Signal  Co.  v.  Buck,  149  P. 


^=9345  (Idaho)  Jud!>ment  should  be  rendered 
on  the  pleadings,  where  the  answer  does  not  put 
in  issue  any  material  allegations  of  the-  com- 
plaint, or  where  the  pleadings  on  their  face 
entitle  the  party  to  recover  wiLboat  proof. — 
Davenport  v.  Burke,  149  P.  511. 

Where  an  answer  ctmtaius  one  good  defense, 
it  is  error  to  enter  judgment  for  plaintiff  on 
the  pleadings.- Id. 

^345  (Okl.)  A  motion  by  plaintiff  for  judg- 
ment on  the  pleadings  should  be  granted  only 
when  the  answer  does  not  deny,  or  state  a  de- 
fense to,  a  material  allegation  of  the  petition.— 
Shipman  v.  Porter,  149  P.  901,  902. 
(3=»349  (Okl.)  Where  the  admitted  facts  sbowed 
that  the  organization  of  a  consolidated  district 
was  void,  the  court  properly  entered  judgment 
on  the  pleadings,  declaiing  the  district  void  and 
that  the  persons  acting  as  its  officers  were  with- 
out legal  rights,  and  decrees  dissolution  of  the 
district.— Smith  v.  State,  149  P.  8S4. 
$=:»350  (Idaho)  A  party  moving  for  judgment 
on  the  pleadings  thereby  admite.  for  the  pur- 
poses of  the  motion,  the  truth  of  his  adversary's 
allegationa  and  the  untruth  ot  his  own  allega- 
tions, which  are  denied  by  bis  adversary.— Dav- 
enport v.  Burke,  149  P.  BIL 
«=»354  (N.M.)  Where  a  counterclaim  states  a 
cause  of  action  whidi  cannot  properly  be  plead- 
ed as  a  counterclaim,  an  objection  thereto 
should  be  made  by  motloii  to  striks^-^&Qchelet 
V.  Cole,  149  P.  Sm 

XXL  ISSUES,  PROOF.  AND  TABIANOE. 

€=^384  (CaLApp.)  In  an  action  for  insurance 
money  paid  to  a  son  of  the  beneSciair,  evidence 
that  the  son  had  supported  the  beneficiary  held 
inadmissible  in  the  absence  of  a  counterclaim 
affirmatively  pleaded.— Haberly  t.  Haberly,  149 
P.  58. 

Zm.  DEFECTS  AND  OBJECTIONS, 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JITDOMENT. 

€=>428  (Idaho)  Where  defendant  answers  and 
denies  tb«  existence  of  facts  not  sufficiently  al- 
leged in  the  complaint,  such  facts  will  be  deem- 
ed in  iynue.— Schultz  v.  Rose  Lake  Lumber  Co., 
149  P.  726, 

®=>428  (Okl.)  Where  a  petition  pleads  a  cause 
ot  action  in  general  terms  and  no  motion  is 
made  to  make  it  more  certain,  testimony  tending 
to  support  the  allegation  will  not  be  excluded 
because  not  specifically  pleaded.— St.  Louis  & 
S.  F.  Ry.  Co.  V.  Henry,  149  P.  132. 
€=>428  (OkL)  An  objection  to  the  introduction 
of  evidence  under  an  answer  should  be  sustain- 
ed, where  It  clearly  appears  that  the  answer 
fails  to  state  a  defense.— Hilton  t.  Bailey,  149 
I',  fm. 
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PLEDGES. 

See  Corporations,  «=3l23 ;  Larceny,  <==>15. 


POLICY. 


See  Insurance. 


POSSESSION. 

See  Qnieting  Tide,  «»12;  B^vln,  «»& 

POWDER. 

See  Bzploeives, 

PRACTICE, 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECATORY  TRUSTS. 

See  Wills,  «5»675. 

PREFERENCES. 

Sea  Frandolent  Convejances,  ^s>115, 

PREMEDITATION. 

See  Homldde.  ^ISa 

PRESCRIPTION. 

See  Adverse   Possession;    Limitation  of  Ac- 

ti<HlB. 

PRESUMPTIONS. 

See  Appeal  and  Error,  «»901-934,  1031 ;  Con- 
stitutional Law,  ^»48;  Crimiaal  Law, 
311, 1144 ;  Descent  and  Distribution,  «=>115; 
Evidence,  ^>80,  88:  Executors  and  Admin- 
istrators. «ss>32;  Infants.  «»>107;  Mines 
and  Hbierals,  «s»112;    Mortgages.  «=»74. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Banks  and  Banking, 
«=>102;  Brokers:  Corporations.  «=>423 ; 
I>ictors;  Frauds.  Statute  of,  «sa>116;  Mines 
and  Minerals,  «=»112. 

I.  THE  BEZiATION. 
(A)  CveatloB  Mid  Btxtatene*. 

€=>l  (Idaho)  An  "ngent**  Is  one  who  acts  for 
or  in  place  of  another  b;  authority  from  him. 
or  who  is  intrusted  with  the  boslQesB  of  anoth- 
er.— BlacfcweU  v.  Kercheval.  149  P.  1060. 

m.  RIGHTS  AMD  X,IABILITIES  AM  TO 
THIIU)  PERSONS. 
(A)  Powers  of  Affcnt. 

^=»I00  (Colo.App.)  Where  a  person  holds  out 
another  to  the  public  as  having  a  general  au- 
thority to  act  for  him  in  the  pamcnlar  business 
In  which  be  Is  engaged,  third  persons  may  safe* 
ly  deal  with  the  agent  In  such  tranBactiuns,  os- 
tensible authority  being  equivalent  to  actual 
authority.— Nitro  Powder  Co.  v.  American  Pow- 
der Mills,  149  P.  632. 

«=»i03  (Colo.)  OMDtract  held  to  merely  au- 
thorize agent  to  find  purchaser  and  negotiate 
for  sale  of  land  and  not  to  execute  contract 
binding  on  the  principal.— Springer  t.  City 
Bank  &  Tmst  Co.,  149  P.  2S3. 

Contract  authorlziug  agent  to  sell  real  es- 
tate held  to  be  strictly  construed  and  any  doubt 
as  to  authority  tu  do  a  particular  act,  to  be  re- 
solved against  the  agent  and  those  dealing  with 
Mm.— Id. 

<E=»I03  (Colo.App,)  Agent  of  powder  company 
held  without  ostensible  authority  to  bind  his 
principal  to  a  purchase  of  fuse  from  another 
comuany.—Nitro  Powder  Co.  T.  American  Pow- 
der Mills.  148  P.  632, 


1 1 9  (CoIo.App.)  In  an  action  against  m 
powder  company  on  a  contract  made  by  its 
agent,  the  burden  was  on  the  plaintiff  to  prove 
the  agent's  authority.— Nitro  Powder  Co.  T. 
American  Powder  Mills,  149  P.  682. 
«S3(23  (Colo.App.)  In  an  aetim  against  a 
powder  company  to  recover  for  fusee  bought  by 
its  agent,  evidence  held  sufficient  to  show  that 
the  plaintiff,  at  the  time  of  contracting,  had 
knowledge  that  the  agent  had  no  authori^  to 
make  the  porebaae.— Mtro  Powder  Cow  t.  Amer- 
ican Powder  Mills.  149  P.  632. 
«=»126  (Colo.)  Deed  executed  in  his  own  name 
by  a  father,  who  had  no  estate  in  the  realty 
conveyed,  but  merely  the  authority  created  by 
tiie  power  under  which  he  was  acting  for  lua 
sons,  held  to  have  conveyed  title  to  the  grantee. 
—Bennett  v.  Laws.  149  P.  439. 

(C)  Unaatkarlscd  mnd  Wronstal  Aots. 

^=a|47  (Colo.)  Parties  dealing  with  an  agent 
assuming  to  have  authority  to  sell  land  are  pat 
upon  inquiry  to  ascertain  the  extent  of  the 
agent's  authority.— Springer  v.  City  Bank  ft 

Trust  Co.,  149  P.  253. 

^=9 1 48  (CoIo.App.)  One  dealing  with  an  agent, 
and  having  notice  that  such  agent's  authority  fa 
but  limited,  cannot  hold  the  principal  for  the 
agent's  contract  within  the  apparent  scope  of 
his  authority,  but  beyond  ita  known  limitationsL 
—Nitro  Powder  Co.  v.  American  Powder  Uilla. 
148  P.  632. 

(D)  R«ttaeatloB. 

«s»l63  (Idaho)  A  prindpal'a  ratlficatiiMi  of  Ua 
arait's  act  requires  no  new  oonaideratton.^ 
Blachwell  t.  Kercheval.  149  P.  lOeOi 
^9 1 66  (Idaho)  A  principal  having  knowledge 
of  the  material  facts  may  ratib  his  agent's  un- 
authorized act.— Blackweli  v.  Kercheval,  149  P. 
1060. 

«S8>I69  (Idaho)  A  principars  ratification  ot  bis 
agent's  unauthorised  act  may  be  by  words  or 
cwduct— Blackweli  v.  Kercheval,  149  P.  lOM. 
e=^\7l  (Idaho)  A  principal's  intention  to  rati- 
fy his  agent's  unauthorized  act  will  be  implied 
from  the  acceptance  of  the  benefits  thereof.— 
Blackweli  v.  Kercheval,  149  P.  1060. 
9=3 1 74  (Idaho)  Where  the  evidence  is  not  con- 
clusive of  ratification  of  an  agent's  unautboriK- 
ed  act  or  the  extent  of  such  ratification,  the 
question  is  for  the  jury. — Blackweli  v.  Kerche- 
val, 149  P.  lOtiO. 

4=>I75  (Idaho)  An  unauthorised  act  of  the 
agent,  when  ratified,  haa  the  same  effect  aa  to 
relievmg  the  agent  from  personal  responsibility 
as  though  it  had  been  originally  authorlaed.— 
Blackweli  v.  Kercheval,  149  PTlOGO. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  ^159,  851.  391,  621, 
1230 ;  Bonds ;  Bridges,  «=>20 ;  Counties,  «=» 
98;  Factors,  4=»2i4:  Guaranty:  Judgment, 
«=>822;  Mechanic^  I^ois,  «S9^1S;  Sale^ 

I.  OBBATION  AUD  EZUTENOE  OF 
VEXtATIOK. 
(A)  Between  iKdlvMrnls. 

«s»7  (Colo.)  Surety's  agreement  is  not  bindlnr 

where  transaction  between  primary  parties,  out 
of  which  it  arose,  is  affected  by  positive  illegal- 
ities of  which  he  is  ignorant,  such  as  that  the' 
note  was  given  to  obtain  a  preference  for  the 

Erindpal's  unsecured  indebtednesa  inhibited  by 
ankruptcy  act— First  Nau  Bank  of  Phillips- 
burg,  Kan.,  V.  Clark's  Estate,  149  P.  612. 
«s»42  (Colo.)  Where  the  risk  of  a  surety  on  a 
note  was  materially  increased  above  what  he 
had  expected  It  to  be,  failure  of  bank  payee 
to  advise  him  of  facts  relating  to  the  transac- 
tion held  a  fraud  rel<?flslng  him  from  his  obliga- 
tion.—If^rst  Nat.  Bank  of  Phillipsbuz;b  Kan. 
T.  Clark's  Estate^  149  P.  012. 
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m.  DISOKABOE  OF  SUBIiTT. 

^=>90  (Or.)  A  corporate  surety  cannot  com- 

Klaio  01  technicat  breaches  of  conditiooB  In  the 
ond,  unless  sach  breaches  cause  floancia]  loss. 
— WUUanu  t.  Pacific  Surety  Oo^  149  P.  524. 

IV.  REMEDIES  OF  CREDITORS. 

«=)I59  (Colo.)  On  facts  and  circamstances  at- 

teoding  decedent's  signature  to  note  as  surety, 
held,  ttiat  he  would  be  presumed  to  have  acted 
on  belief  that  transaction  was  subjecting  him 
only  to  the  ordinary  risk,  and  that  the  bank 
payee  was  presumed  to  have  known  that  such 
was  his  understanding. — First  Nat  Bank  of 
PhiUipsbur;,  Kan.,  Clark's  Estate.  148  P. 
612. 

^»I60  (Or.)  In  an  action  on  a  bond  for  the 
breach  of  a  timber  oontract,  eTldmce  diowlng 
that  the  sawmill  which  was  sold  by  defendant 
was  of  much  less  value  than  the  amount  paid 
for  it,  field  admissible  to  show  the  value  of  the 
coQtract— Williams  t.  PaciOe  Snre^  Co.,  149  P. 
024. 

^162  (Or.)  That  plaintiff  delayed  about  a 
month  in  gmng  notice  of  the  principal's  de- 
fault Md  not.  as  matter  of  law,  to  discharge 
the  surety.— Williams  v.  Pacific  Soie^  Co.,  149 
P.  524. 

PRIORITIES. 
Sw  Waters  and  Water  Coorses,  ^ISSL. 

PRISONS. 

See  Conapiracy,  «=>28,  41.  48. 

PRIVILEGE. 

See  Ubd  and  Slander,  «=»48;  Witnesses, 
800. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  <»=»20L 

PRIVILEGES  AND  IMMUNITIES. 

See  Constitutional  Law,  ^208. 

PROBABLE  CAUSE. 

See  Indictment  and  Information,  «ssl87;  Ua- 
lieious  Proeecotion,  ^=>71. 

PROBATE. 

See  Wllla,  «»a02. 

PROBATE  COURTS. 

See  Courts,  «sal98. 

PROCESS. 

See  Appeal  and  Error,  «i=s940S,  430,  565;  At- 
tachment, «B»143.  206;  Mecbaaics'  Liens,  ^9 
122;  SlieriifB  and  CoiuUbles,  *a*98. 

H.  SERVIOE. 
(A)  Personal  Serrtee  Im  SmwaL 

^=>48  jidaho)  The  court  on  amending  process 
may  withdraw  it  from  tbe  files  and  order  it 
served.— Empire  Mill  Co.  t.  District  Court  ol 
BiKhth  Judicial  Dist  in  and  for  Benewah  Coaa- 
ty,  149  P.  4n9,  followinr  Rideubaui^  Sand- 
lln,  94  P.  827,  14  Idaho,  472,  125  Am.  St.  Rep. 
175;  Empire  Mill  Co.  v.  District  Court  of 
First  Judicial  I>ist  in  and  for  Shoshone  Coun- 
ty, 149  P.  605. 

to  FmbUcatlon  or  Other  Notice. 

«=>85  (Okl.)  The  method  of  <rtrtainiDg  Juris- 
diction over  a  person  not  within  the  state  mnst 
be  as  Indicated  hg  the  atatote,— First  State 
Bank  ot  Addington  r.  Lattimer,  148  P.  1090. 


«=»I09  (Okl.)  That  personal  service  may  be 
had  under  Comp.  Laws  1909,  S  5016,  on  a  non- 
resident, held  easeotial  that  the  requisite  afB- 
davit  be  filed,  summons  be  issued,  and  served, 
and  due  proof  of  such  service  be  made.— First 
Stnte  Bank  of  Addington  T.  Lattimer,  149  P. 
1099. 

nZ.  DEFECTS.  OBJEOTIOm,  AKD 
ABIENDMEirT. 

«s>l57  (Colo.)  Under  Ber.  Code  1908,  I  86. 
summons  and  service  thereof  will  not  be  quashed 

because  the  summons  does  not  state  all  the  relief 
asked,  especially  where  accompanied  b;  the  com- 
plaint.—Sage  Iny.  Co.  V.  Haley,  149  P.  437. 

1 63  (Colo.)  The  summons  may  be  amended 
on  notice,  after  service  and  after  defendant's 
default— Sage  Inv.  Co.  v.  Haley,  149  P.  437. 
<&=3l63  (Idaho)  Under  Bev.  Codes,  {  8862,  the 
court  may  order  that  a  defective  summons  be 
amended  to  conform  to  statutory  requirements. 
—Empire  Mill  Co.  v.  District  Court  of  Eighth 
Jndicial  Dist.  in  and  for  Benewah  County,  149 
P.  499;  Same  v.  District  Court  of  First  Judi- 
th Diet  in  and  for  Shoshone  County,  Id.  606. 

PROFESSION. 

See  Bxemptions,  <S=>46. 

PROHIBITION. 

See  Certiorari.         ;  Courts,  <S=>207. 

I.  NATITBE  AND  GBOUIOia. 

itso$  (Sew.)  Prohibition  ia  available  only  where 
there  appears  no  adequate  remedy  by  appeal.— 
State  V.  District  Court  of  Sixth  Judicial  Dist 
in  and  for  Humboldt  County,  149  P.  17a 

Under  Rev.  Laws,  38  6148,  6329,  there  is  an 
adequate  remedy  by  appeal  from  an  order  re- 
fusing to  set  aside  a  temporary  injunction 
egainat  taxing  officers,  so  that  prohibition  will 
not  issue  against  the  proceediu^s  below.— Id. 

«3»3  (OkL)  Frofaibition  camtot  be  resorted  to 
when  ordinary  remedies  provided  by  law  are 
available.— State  District  Court  ta  Marshall 
County,  149  P.  240. 

A  writ  of  prohibition  will  not  be  awarded 
for  incooTenience,  on  account  of  expense  or 
delay,  or  because  the  applicants  are  unable  to 
secure  a  supersedeas  bona. — Id. 

Where  applicants  for  a  writ  of  prohibition 
bad  an  adequate  remedy  by  appeal  from  a  de- 
cree of  partiti<A,  kOd,  that  the  writ  ebonld 
be  denied.— Id. 

(Wash.)  Decision  of  aoperlor  court  that 
it  had  jurisdiction  to  probate  an  estate  under 
Rem.  &  BaL  Code,  |  1284,  held  not  reviewable 
tnr  writ  prohibition.- State  t.  Kauffman,  149 
P.  666. 

^e»IO  (Nev.)  Prohibition  is  available oi^jr  tore- 
strain  a  court  from  proceeding  in  a  matter  over 
which  it  has  nojurisdictlon.— State  t.  District 
Court  of  Sixth  Judicial  Dist  In  and  for  Hum- 
boldt County,  149  P.  178. 

«s>IO  (Wash.)  Prohibition  held  to  lie  only 
wh«i  inferior  court  is  proceeding  without,  or  in 
excess  of,  jurisdiction,  and  not  to  prevent  er- 
roneous exercise  of  jui!i8diction.~State  v.  Supe- 
rior Court  of  Franklin  County,  149  P.  321. 

Modification  of  Judgment  for  fraud  or  mistake 
more  than  a  year  after  its  rendition  h€ld  not  in 
exoesi  of  the  sBpttior  court's  jorisdiction,  and 
huioB  probiUtfon  would  not  lie.— Id. 

PROMISSORY  NOTES. 

See  Bills  and  NotMi 

PROMOTERS. 

See  Corporations,  €=»80. 
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PROTECTION. 

See  Gsme,  «=>3^. 

PROVINCE  OF  COURT  AND  JURY. 

Bee  Criminal  Law,  «b>73S-764. 

PROXIMATE  CAUSE. 

9ee  Master  and  Servant  4=»285;  Hunldpal 
Corporations,  «s»706,  819;  Negllgaice,  «s» 
56,  61. 

PUBLIC  IMPROVEMENTS. 

See  Monlcipal  Corporations,  286-538. 

PUBLIC  LANDS. 

See  Mine*  and  Minerab,  ^21-81. 

n.  8TO.VEY  AyP  PIBgQSAI.  Or  lAHlW 
OF  UNITED  STATES. 

(K)  RcmeAlea  Im  OMea  of  PmnA,  Miatekc* 
or  Traat. 

^»I28  (OkL)  Coarts  of  equity  may  declare 
that  the  grantee  in  a  patent  erroneously  issued 
by  the  fcovernment  is  a  trustee  for  the  true 
owner —Smith  v.  Kennedy,  149  P.  197. 

m.  OISPOSAI.  OF  LAin>S  OF  THE 

STATES. 

®=»I85  (Wash.)  Navigable  streams  and  lakes 
are  as  much  a  part  of  the  public  domain  as 
are  the  lauds  abutting  or  adjoining  them,  and 
the  government's  grantee  takes  oniy  such  title 
as  is  granted  by  it— UUl  r.  NeweU,  149  P.  961. 

PUBLIC  POLICY. 

See  Contracts,  «=>10S,  140, 142. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Diatricts,  4=»38-145. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Cartieis ;  Railroads ;  Street  itailroads. 

PUBLIC  USE. 

See  Dedication. 

PUBLIC  UTILITIES. 

See  Municipal  Corporations,  ^=»33. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Ooorses,  «±3»190-203. 

QUANTUM  meruit: 

Sea  Infants,  «=>92. 

QUASHING. 

See  Indictmmt  and  Information,  4t3>68 ;  Uan- 

damuB,  $=>154;  Process,  <^s>i57. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial.  «=s>139-142. 

QUIETING  TITLE. 

See  Adverse  Poftscsslon,  €=>60,  110:  Appeal 
and  Krror,  ^=>11"6;  Equity,  *=5ail ;  Estop- 
pel, «ss>107;  Ju^,  «=s>13;  Waters  and  Wa- 
ter Conraes,  ^s>lS2. 

X.  KIOHT  or  ACnOEAITDDBFEKSES. 

«=»I0  (Or.)  The  owner  of  an  eQultable,  as  well 
as  the  owner  of  a  legal,  title  may  maintain  a 
suit  to  quiet  title  to  determine  all  adverse 
eiaims  affecting  bis  intsreat. — Mascall  v.  Uur- 
ray,  149  P.  617  s  GiUmy     Sm,  Id.,  031. 


^nl2  (Or.)  Where  defmdanta.  In  a  suit  to 
qviet  title,  affirmatively  asked  full  and  com- 
plete relief,  all  parties  sobmittiu  themseives 
to  the  jurisdiction  of  tbe  court,  sucn  defendants 
waived  the  fact  that  plaintiffs  weie  not  in  ac- 
tual possession  of  jart  of  the  land  at  the  time 
of  suit—Mascall  r.lfOTray,  149  P,  617 ;  Oilkej 
T.  Same,  Id.  521. 

n.  PROOEEDIKGS  AXD  BEI.IEF. 

4ss>43  (Or.)  In  suit  to  quiet  title,  where  oppor- 
tunity to  plead  an  equitable  title  by  estoppel  is 
presented,  but  only  a  legal  title  is  alleged,  while 
equitable  title  is  proved,  such  proof  is  a  fatal 
Tariance.— Mescall  t.  Mnmy,  149  P.  517  i  OU-- 
k(9  T.  Same.  LL  621. 

QUOTIENT  VERDICTS. 

See  Trial,  «»315. 

QUO  WARRANTO. 

See  Schools  and  Sdiool  Distiiets,  «=>40. 

I.  NATURE  AlCD  OROUNDS. 

^=38  (Kan.)  Determination  of  the  county  eom- 
misaioners  as  to  the  sufficiency  of  a  petition 
for  incorporation  of  dty  under  Gen.  St.  1900, 
i  1511,  and  their  subsequent  proceedings,  held 
conclurive,  though  erroneous,  and  not  subject 
to  attack  by  quo  warranto  except  for  fraud  or 
ite  equivalent.— State  T.  Holoomb,  149  P.  684. 
€=»8  (Okl.)  Quo  warranto  is  the  proper  remedy 
to  determine  the  legal  existence  or  the  validity 
of  the  organization  of  a  municipal  township.— 
Barlboro  Tp.  v.  Howard.  149  P.  136. 

n.  JURISSIOTIOir.  FROOEEDINOS, 
AKD  RELIEF. 

^=»45  (Or.)  Tbe  requirement  of  Supreme  Court 
rule  33  that  preliminary  notice  of  an  original 
proceeding  in  quo  warranto  shall  be  served  on 
tbe  adverse  party  is  waived  by  respondent's 
answer  to  the  merits.— State  t.  Uodgin,  149  P. 
530. 

<&=>63  (Or.)  Const  art  7,  S  2,  declaring  that 
the  Supreme  Court  may  in  its  discretion  take 
orinnal  jurisdlctloQ  in  quo  warranto,  makes  Li. 
0. 1L  proTiding  n>r  costs  to  a  successful 

plaintiff,  applicable  to  an  original  proceeding  in 
quo  warranto.— State  v.  Hodgin,  149  P.  580. 
Under  Lw  O.  L.  f  569,  defendant  in  original 

Sroceeding  in  quo  warranto  must  within  6ve 
ays  urge  his  objections  to  the  allowance  of 
costs  or  they  are  waived.— Id. 

Vnder  U  0.  U  H  213,  21S,  216,  983,  the  Su- 
preme Court,  having  taken  jurisdiction  of  an 
original  quo  warranto  proceeding,  has  power  to- 
issue  execution  for  costs.— Id. 

RAILROADS. 

See  Appeal  and  Error,  «s>1060;  Oanrfers: 
Master  and  Serrant  ^9124,  179:  Hanidpu 
Corporations,  «s»29;  Street  Bailroadi. 

VI.  CONSTRUCTION.  UAINTENAVOB, 
AND  EQUIPMENT. 

4=»I02  (Kan.)  A  contract  for  a  farm  crassinK 

without  gates  held  not  coDtranr  to  the  pDhlte- 
poUcy  indicated  by  Gen.  St  1909,  fS  7001,  700Q. 
7070,  and  to  be  enforceable  by  the  landowner. 
—Atkinson  v.  Missouri  Pac.  By.  Co-  140  P. 
43a 

Z.  OPERATION. 
(A)  Daty  to  Op«rmte. 

(Kan.)  A  railroad  company  heU  not  lia* 
hie,  notwithstandlnc  an  iwdinaiMe,  for  a  kwa 
from  fire  due  to  the  fire  departments  being  delay- 
ed by  a  train,  stopped  on  a  street  for  a  few 
minutes  topermit  a  broken  brake  rigging  to  be 
repaired.— Walker  v.  Missouri  Pac  By.  Ckx,  14»> 
P.  «77. 
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(B)  Statwtovy,    MsBtelpml,    ■««  Ofllelal 

«=3248  (Kan.)  Under  Gen.  St.  1909,  8  1281, 
cities  of  the  first  class,  baring  a  commisaion 
form  of  government,  liave  power  to  enact  ordi- 
nances probibiting  trains  from  blocking  certain 
streets  at  any  time,  and  from  Uocking  any 
street  tor  more  than  five  minutes  at  one  time. 
—Walker  v.  Missouri  Pac  Ry.  Co.,  149  P.  677. 

(D)  iBjarlM  to  Iileemaces  or  Trospusers 
1b  Oenoval. 

4»273!/2  (Mont)  A  railroad  owes  to  one 
wrongfully  on  its  property  no  duty  except  to  re- 
frain from  willful  and  wanton  acts  wbich  might 
occasion  an  injury.— Martin  t.  Northern  I^c. 
Ky.  Co.,  149  P.  89. 

^=>27S  (OU.)  A  shipper  of  stock,  injured  when 
^e  train  started  while  be  was  fastening  the 
car  door,  Is  not  a  trespasser,  bnt  was  rightfully 
at  that  place.— St  LotOs  ft  S.  V.  B.  Oo.  t.  Cole, 

149  P.  872. 

«=>276  (Mont.)  In  the  absentse  of  a  statute  or 
ordinance  requiring  a  railroad  to  keep  children 
from  its  track,  it  is  not  liable  for  failure  to 
guard  its  cars  so  ae  to  prevent  children  going 
on  tbem.  even  if  it  has  assumed  that  datyw— 
Martin  t.  Northern  Pae.  Ry.  Co..  149  P.  89. 
«aB282  (Mont)  In  an  action  for  the  deaOi  of 
a  boy.  attracted  to  play  on  a  railroad  car,  a 
complaint  alleging  that  the  car  bad  been  defec- 
tiTe  for  a  long  time  prior  to  the  accident  is  too 
indefinite  to  snow  a  doty  by  the  defendant  to  re* 
pair  the  car.— Martin  v.  Northern  Pae.  Ry.  Co., 
149  P.  89. 

A  complaint  for  injuries  to  a  licensee  on  a 
railroad  car  because  of  a  defect  in  the  car  is  not 
sufficient,  where  it  does  not  ctrntain  allegations 
which  show  a  du^  on  the  part  of  the  railroad  to 
repair  the  car.— Id. 

A  complaint  for  the  death  of  a  seven  year  old 
boy,  n'ho  was  attracted  to  play  in  a  railroad 
yard,  held  not  to  show  a  causal  connection  be- 
tween the  allPKed  negligence  and  tfae  injury.— Id. 

An  instruction,  in  an  action  against  a  railroad 
company  for  the  death  of  a  ueven  year  old  boy 
attracted  to  play  on  its  car,  held  erroneous  as 
omitting  the  element  of  knowledge  by  the  owner 
that  the  car  was  alluring  and  dangerous. — Id. 
€=3282  (Okl.)  In  an  action  for  injuries  to  a 
shipper  of  stock,  who  was  fastening  tfae  car 
door,  evidence  held  to  take  to  the  jury  the  ques- 
tion of  the  railrtmd's  n^ligeuce  in  starting  the 
train.— St  Louis  ft  S.  F.  R,  Co.  v.  Cole,  149 
P.  872. 

There  is  no  material  TSriance  between  an  al- 
legation that  a  railroad's  employes  knew  that 
pJaintitr  was  in  a  place  of  danger  and  proof 
that  they  should  have  known  it— Id. 

In  an  action  for  injuries  to  a  shipper  of  stock 
while  be  was  fastening  the  car  door,  inntruc- 
tions  as  to  the  railroad's  duty  to  plaintiff  held 
correct — Id. 

(O)  Injuries    to    Persona   on    or  aear 
Tracks. 

^^383  (CaL)  A  railway  track  heinx  a  warning, 
a  traveler  must  take  every  reasonable  oppor- 
tunity to  look  and  listen  for  trains.- Chrissing- 
er  V.  Southern  Pac.  Co.,  149  P.  175. 

€=»387  (Cal.)  One  injured  at  a  railroad  cross- 
ing cannot  recover  notwithstanding  tfae  negli- 
gence of  the  trainmen,  where  his  own  contribu- 
tory negligence  was  the  proximate  cause  of  the 
injury.— Chrissinger  t.  Southern  Pae.  Co.,  149 
P.  175. 

<£=>400  (Gal.)  In  an  action  by  one  run  down 
by  a  train,  evidence  held  to  sfaow  that  he  did 
not  look  or  listen,  and  so  to  warrant  nonsuit. — 
Chrissinger  T.  Southern  Pac.  Co.,  148  P.  175. 

RATE. 

Am  Gas,  «»14. 


-DIGB8T  BoformmtloB  of  bata. 

RATIFICATION. 

See  Alteration  of  Instruments,  ^=>26 ;  Frauds, 
Statute  of,  ®=»116 ;  Principal  and  Agent 
103-175:  Schools  and  School  Distucts,  ^ 
135. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Xntfy  and  Detainer; 
Quieting  Title. 

REASONABLE  DOUBT. 

See  Criminal  Iaw,  ^789. 

RECEIPTS, 

See  Payment  «==>74,  89. 

RECEIVERS. 

IV.  XANAOEHEMT  AND  DISFOWC- 
TIOK  OF  PBOPXIBTT. 

(A)  AdsdBlatratlon  Im  ««Mr«l. 

4=395  (Wash.)  Receiver  sued  by  plaintiff  at- 
torneys to  recover  for  services  rendered  him  in 
his  representative  capacity  under  authority  of 
the  court  to  engage  counsel  Md  not  penonaUr 
liable^WiUett  ft  Oleaon  t.  Janecka,  149  P.  17. 

RECEPTION  OF  EVIDENCE. 

See  Oirimi&al  I*w,  •»6e5-488;  Txial,  «b»67- 
91. 

RECORDS. 

See  Appeal  and  Error,  «»248,  601-714  ;  Crimi- 
nal Law,  «=:»1086-1122 ;  Mines  and  Wnerais, 
«S322;  Trial,  ^=>SSi&;  Vendor  and  Pw> 
chaser,  «S3231. 

REDEMPTION. 

See  Ezecutioii,  «bv2M,  286. 

REFERENCE. 

See  Arbitration  and  Award. 

I.  NATUBE.  OBOUND8,  AND  OBDEB 
OF  BEFEBBNOE. 

®=324  (Okl.)  Litigants  may  stipulate  that  tfae 
referee  shall  settle  the  issues  in  a  case  referred 
to  him.— Kelly  v.  West  149  P.  902. 

Where  a  litigant  joins  In  a  motion  asking  for 
a  reference  and  that  a  particular  person  be  ap- 
pointed Tvferee  and  empowered  to  settle  the  is- 
sues, and  later  files  supplemental  pleadings,  he 
will  be  deemed  to  have  sUpalated  that  the  pow- 
er shall  be  exercised.- M. 

H.  BEFEBEE8  AND  PBO0EEDING8. 

9=>42  (Okl.)  A  substantial  compliance  witii 
ReT.  Laws  1910,  i  5024,  prescribing  the  oath 
of  a  referee,  held  sufficient— Kelly  v.  West,  149 
P.  902. 

Failure  of  a  referee  to  take  the  oath  pre* 
scribed  by  Rev.  Lawa  1910,  S  5024,  wiU  be 
deemed  waived,  where  the  parties  proceed  to 
trial  and  submit  their  caae  wltliout  objection 
on  this  point— Id. 

REFERENDUM. 

See  Municipal  Corporations.  «=>108,  111. 

REFORMATION  OF  INSTRUMENTS. 

I.  BIOBT  OF  ACTION  AND  DEFENSES. 

4»I9  (Okl.)  Where  a  written  contract  omits 
or  contains  terms  contrary  to  the  common  In- 
tention of  the  parties,  the  instrument  will  be 
corrected  to  conform  to  the  intent.— Cleveland 
V.  Rankin,  149  P.  1131. 
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H.  FSOOEEDIKOB  AMO  REXIEF. 

4s=»45  (Okl.)  To  justify  the  reformation  of  an 
iDBtrument  for  mutual  mistake,  the  proof  must 
establish  the  mistake  to  a  moral  certainty,  be- 
yond reasonable  controreny,  but  not  beyond  the 
poasibility  of  controversy.— Ctevsland  T.  Ban- 
kin,  149  T.  1181. 

REFUNDING. 

See  Municipal  Corporations,  '@=>52S. 

REGISTRATION. 

See  Eleedona,  «3s»328. 

REHEARING. 

See  Appeal  and  Srror,  ®=>832. 

RELEASE 

See  Husband  and  Wifa^  «a»268;  Infuit^  ^ 

47.  58,  96. 

RELIGIOUS  SOCIETIES. 

See  Limitation  of  Actions,  <t=>16S. 

REMITTITUR. 

See  Appeal  and  Brror,  •»1286. 

REMOVAL 

See  Hnnldpal  Gb^rarttlcnu,  ^158,  ISO;  Ofl- 
cen,  «=»66.  74. 

RENEWAL 

See  BUb  and  Notes,  «=>137, 139.  ■ 

RENT. 

See  Dower;  Innkeepen,  4=^. 

REOPENING  CASE. 

See  Criminal  Law,  «=>6S6. 

REPLEVIN. 

See  Appeal  and  Error,  «=»1029, 

I.  BIGHT  or  ACnOK  AND  DEFENSES. 

^8  (Or.)  Pl^tlff  in  replevin  fteld  to  show  no 
right  to  inunediate  poesosaiwi  in  the  good* 
sought  to  be  replevi&ed.— Bohart  r.  Parker,  14Q 
P.  8S. 

n.  JxnusDionoN.  VEWE,  and 

PAH^CES. 

4=»22  (Okl.)  Where  property  belonging  to  one 
person  is  seized  under  a  writ  runniDg  against 
another,  tbe  owner  may  maintain  replevin 
against  the  officer  in  his  individual  name  or 
againet  him  in  hia  official  capacity^Hann  t. 
RidenhouT.  148  P.  124. 

IV.  PI.EADINO  AND  EVTDENOE. 

«»57  (OkL)  Where  the  affidavit  in  replevin, 
when  there  la  no  separate  petitum,  contains  all 
the  essentials  of  a  petition,  it  should  be  treated 
as  both  affidavit  and  petition,  and  tbe  filing  of 
the  same  and  tbe  issuance  of  a  summons  there- 
in constitutes  commencement  of  the  action.— 
Mann  v.  Ridenbour,  149  P.  124. 
4=»58  (Cal.Ai)p.)  Complaint,  alleging  that 
plaintiff's  assignor  was  owner  of  personalty 
until  assignment  and  that  plaintiff  brought  ac- 
tion therefor  alleging  previous  aa^gnment,  held 
to  state  a  cause  of  action  in  daim  and  deliv- 
ery.—Golden  V.  Fischer,  149  P.  797. 
®»69  (Okl.)  That  replevin  was  brought  against 
an  officer  in  his  iodividual  name,  and  the  evi- 
dence showed  that  he  acted  in  an  official  capaci- 
ty under  process  in  seizing  the  property  in  con- 
troversy, held  not  to  constitute  a  fatal  variance. 
—Mann  v.  Bidenhour,  148  P.  124. 


<&s»7l  (C(do.)  In  replevin  where  d^endant  gave 
the  redelivery  bond  required  by  the  Code  and 
had  tbe  goods  returned  to  him,  the  admission  of 
such  fact  as  evidence  of  his  animus  was  erto- 
neooB.— Seaalan  v.  La  Coste^  1^  P.  SSOL 

REPLY- 

See  Pleading,  ^165. 

REQUESTS. 

See  THal.  «e»205-267. 

RESCISSION. 

See  CVirporations,  ^BO,  88,  121;  Insuanoei 
«=>730;  Sales,  «=>126;  Ywdor  and  Pnr- 
chaser,  4=»101. 

RES  GEST^ 

See  Criminal  Law,  ^a866;  Evidvioe,  i|  nllO, 

128%. 

RESIDENCE. 

See  Appeal  and  Error,  ^=»77. 

RES  JUDICATA. 

See  Judgment,  «s»707,  713. 

RETROSPECTIVE  LAWS- 

See  Statutes.  ^261,  267. 

RETURN. 

See  Appeal  and  Ihxor,  «sa430L 


See  Taxation. 


REVENUE. 
REVERSAL 


See  Appeal  and  Etzor.  «a»ll70-1177;  Odm- 
Inal  Law.  «a>1186. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  (Triminal 
Law,  «=9llS4-1186;  Highways.  «=»77 ;  Jodg- 
ment,  4=9335 :  Master  and  Servant  ^> 
2D0^:   Taxation.  «=>462.  493. 

REVIVAL 

See  Statutes.  ^169. 

REVOCATION. 

See  Bzeeotors  and  Administratota,  ^saSX 

RIGHT  OF  WAY. 

See  Municipal  Corporations,  «=3>28i 

RIPARIAN  RIGHTS. 

See  Navigable  Waters. 

ROADS. 

See  HighTraya. 

SAURY. 

See  Connties,  «=3ti9,  70.  16S;  Officers^  «=» 
94,  loa 

SALES. 

See  Chattel  Mortgages,  «=»0 ;  Execution, 
171,  172.  245-S96:  Executors  and  AdmiDls- 
trators,  «=»366 :  Frand,  «=s>9.  S9 ;  Indians, 
«eB>15,   28;   Mortgages,    «=»282;  Names; 
Taxation,  «s»679;  Vendor  and  Parchaaer. 

L  REQUISITESAND  VAIJDITT  OF 
OONT&AOT. 

^=>53  (Kan.)  That  the  buyer  failed  to  examine 
the  fire  box  of  the  engine  becatue  ha  donld  not 
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gamine  it  withont  soiling  hlB  tiothei  did  not, 
u  B  .iqatter  of.  law,  preclude  him  from  relying 
on  tbe  seller's  statements  as  to  Us  condition. — 
Aultman  ft  Xa^lor  Madiin«nr  Co,  t.  Scbier- 
kolk.  149  P.  68fl 


m.  ICODIFZOATION  OR  BBSGUBIOX 
...    OF  OOlfTRAOT. 

(C)  IlM«iB«l«H  Tbj  Bnr*v* 

«s»l26  (Colo-App.)  In  an  action  on  notes  giv- 
en on  the  price  of  a  saloon,  brought  after  plain- 
tiff, the  payee,  had  taken  posRessifHi  under  de- 
fendant's chattel  mortgage,  defendant,  who  had 
not  demanded  the  return  of  cash  paid,  could 
not  defend  dn  the  ground  of  plaibufl*s  rescis- 
sion of  the  sale.— Bacca  t.  M<a>enDott,  1^  P. 
1080. 

«=:»I26  (Kan.)  Evidence  held  not  to  show,  as  a 
matter  of  law,  that  the  buyer's  election  to  re- 
scind the  contract  of  sale,  for  fraud  was  not 
made  with  sufficient  promptness  to  be  effective. 
—Aultman  &  Taylor  Madiinenr  Go.  v.  Bcbier- 

koik.  148  P.  esa 

VI.  WARRAHTIE*. 

^•256  (Kan.)  A  sdler  may  be  liable  on  a  war- 
lantj  of  qnalltj  made  to  another  than  the  buy- 
er, who  is  interested  in  It  and  becomes  surety 
for  part  of  the  price.— Oeo.  O.  Kichardson  Ma- 
chinery Ck>.  T.  Brown,  149  P.  484. 

A  maker  of  a  note  given  to  secure  the  price 
sf  a  warranted  machine  sold  to  a  third  penon 
ibeM  entitled  to  recover  from  the  seller  dam- 
ages resulting  to  him  from  defeetlTe  working  of 
the  machine  while  used  by  the  buyer  In  thresh- 
ing the  maker's  grain.— Id. 
«a»2«8  <Mont)  It  was  the  duty  of  a  seller  of 
wheat  for  spring  seeding  to  know  that  that  de- 
livered was  as  represented,  and  if  it  was  not, 
the  responsibility  waa  on  tbe  seller.  In  the 
absence  of  an  acceptance,  with  knowledge,  by 
the  buyer.— Keeler  v.  Green,  149  P.  286. 
4s>286  (Kan.)  That  a  machine  bought  was 
used  for  a  week  in  threshing  plaintifrs  wheat 
held  not  to  preclude  him  from  recovering  for 
breach  of  warranty  as  to  ita  work,  where  efforts 
were  continually  being  made  to  improve  its  con- 
dition, and  dniing  the  week  tiie  warrantor  made 
some  repairs  resulting  in  a  temporary  good  ef- 
fect.—Geo.  O.  Kichardson  Uachinery  Co.  v. 
Brown,  149  P.  434. 

vm.  BiacEDiBs  OF  BinrsB. 

lO)  Aetlou  uA-GovBterelalaa  te»  BmmIi 
•t  Warramtr. 

«s»425  (OkL)  A  buyer  ksM  to  have  an  option 
either  to  stand  on  hia  warrant  or  to  recoup  his 
damages  in  an  action  brought  against  him  on 
his  purchase-price  note  or  to  accept  from  the 
seller  another  stallion  which  would  satisfy  the 
warranty.— Voris  v.  Gage,  140  P.  100. 
^3>434  -(Meat.)  Complaint,  in  action  for  dam- 
ages by  purchaser  of  spring  wheat  for  seeding, 
held  to  sufficiently  allege  a  warranty.— 'Ketier 
T.  Green,  149  P.  288. 

^»437  (Okl.)  A  breach  of  warranty  cannot  be 
proved  under  a  general  denial,  but  must  be 
specially  pleaded.— Standard  Fashion  Cob  t. 
Morgan,  149  P.  1160. 

«s»442  (Mont)  Though  plaintiff  alleged  that 
wheat  sold  to  him  by  defendant  as  spring  wheat 
for  seeding  was  in  fact  faU  wheat,  and  was 
therefore  of  no  value  to  him,  he  could  recover 
for  such  damages  as  were  proximately  caused 
by  failure  to  furnish  the  wheat  represented, 
though  that  delivered  was  not  altogether  worth- 
less as  alleged.~Keeler  v.  Green,  149  P. 

«3>447  (Okl.)  A  general  vodlct  tor  the  aeller 
for  the  full  price  determines  that  there  was  no 
breach  of  warranty.— People's  Ice  &  Fuel  Co. 
T.  Sorat,  149  P.  870. 
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IX.  OOHDITIOMAI.  BAXXB. ' 

•8=»450  (Mont)  "Conditional  sales"  are  merely 
executory  agreements  to  sell,  accompanied  by 
delivery  of  possession  to  the  intending  purchas- 
er, the  title  remaining  in  the  vendor  until  the 
purchase  price  has  been  paid.— State  v.  Jus- 
tice Of  Peace  C!ourt  of  Billings  Tp.,  YeUowstone 
County,  MB  P.  709. 

«=»474  (Wash.)  Creditors,  within  Rem.  &  Bal. 
Code,  S  3tIT0,  relating  to  filing  of  conditioual 
sales  contracts,  held  to  include  only  those  ac- 
quiring liens,  and  not  general  unsecured  cred- 
itor extending  credit  without  knowledge  of  the 
delivery  of  possession.— Jennings  v.  Sworts,  1^ 
P.  947. 

^=>478  (Wash.)  A  buyer  not  complying  with 
the  contract  of  conditional  sale  ac<mure8  no  ti- 
tle.—Jennings  V.  Swartz,  149  P.  947. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  «s>31. 

II.  PUBllO  80HOOI.B. 

(B)  CreatloM,  Altentlem*  BxlateMee,  a&A 
IMsaolatloa  mt  Dlstrleta. 

«ss»38  (O&L)  Under  Laws  191S,  e.  219,  art  7, 
held  that,  unless  the  petitions  of  separate 
school  districts  for  an  election  to  organize  a 
consolidated  district  seek  to  include  therein  tbe 
same  separate  dlatrict&  ttie  county  superin- 
tendent cannot  call  an  election  for  a  consolidat- 
ed district.— Smith  v.  State,  149  P.  884. 

Where  the  several  petitions  to  call  an  elee- 
tlon  to  organise  a  consolidated  school  district 
do  not  name  tbe  separate  districts  to  be  in- 
cluded In  such  district  or  do  not  concur  in 
the  separate  districts  to  be  included,  they  are 
insufficient  and  a  call  for  an  election,  and  sub- 
sequent proceedings  are  void. — Id. 

Where  one  of  several  petitions  names  tbe  sep- 
srate  school  districts  to  be  included  in  the  con- 
solidated district,  but  the  others  leave  the 
names  blank,  tbe  petitions  are  insufficient  to 
authorise  a  call  for  an  election  for  a  consoli- 
dated school  district— Id. 

A  call  for  an  election  to  authorize  organisa- 
tion of  a  consolidated  school  district  held  unau- 
thorized, where  it  did  not  include  a  separate  dis- 
trict specifically  named  in  only  one  of  tbe  sev- 
eral petitions  which  named  Uie  separate  dia- 
tricts.— Id. 

®3»40  (Okl.)  Tlie  pretended  ofBcers  of  a  con- 
solidated school  district  Illegally  organized  pur- 
suant to  an  unauthorized  call  for  an  election 
will  be  dislodged  in  proper  quo  warranto  pro- 
ceedings by  tbe  state.— Smith  v.  State,  149  P. 
884. 

^=»44  (Okl.)  A  joint  school  district  organized 
under  (^omp.  Laws  1909,  $  8080  and  composed 
of  portions  of  two  or  more  counties,  cannot  be 
dissolved  under  sections  8169,  8170,  8176  br  the 
county  superintendent  of  one  count?  by  a  meet- 
ing in  the  district  with  inhabitants  thereof  and 
by  vote  or  consent  decUrinx  the  district  dlo- 
solved.— Fenbell  v.  Lanmnn,  140  P.  144. 

(D)  DIatrlct  Ppopcrtr,  Contraeta*  aa4 
UaMllUea. 

^»8I  (CaL)  A  bond  given  by  school  contract- 
ors held  the  bond  required  by  St  1897,  p.  201,  S 
1,  though  it  did  not  refer  to  the  etotute.— Miles 
V.  Baley,  149  P.  45. 

^=386  (Cal.)  Laborers  and  materialmen  to 
whom  a  contractor  for  the  construction  of  school 
buildinfre  was  indebted  must,  as  a  condition  pre- 
cedent to  suing  on  the  bond  provided  for  by  St 
1897,  p.  202,  file  their  claims  and  commence  pro- 
ceedings within  the  time  fixed  by  section  2. — 
Miles  V.  Baley.  149  P.  4B. 
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(B)  DlMtrlet  D«b(.  Seenrltlcs,  and  Tax- 
ation. 

4=»I03  (Nev.)  Board  of  county  commissioners 
bavin?  made  the  annual  tax  levy  as  teguired  by 
Kev.  £4aw8,  U  3618,  3762,  3763.  held  that  tbey 
would  not  be  required  to  make  a  levy  under  tbe 
subsequent  act  of  March  9,  1915  (Laws  1915, 
c.  78),  autborizin;;  the  levy  for  benefit  of  cer- 
tain district  high  schools.— State  v.  Board  of 
County  Oom'ra  of  Waahoe  County.  149  P.  101. 

(G)  Teacheni. 

«s»l3l  (Colo.App.)  Under  Mills'  Ann.  St  1912, 
I  6754  (Rev.  St.  1908.  f  5990).  a  contract  with 
an  unlicensed  teacher  is  voidj  and,  unless  rati- 
fied, will  not  support  an  action  for  services. — 
School  DiBt.  No.  76  in  Weld  Conn^  Kirby, 
149  P.  260. 

«=»I35  (Colo.App.)  Facts  held  to  show  that 
school  board  did  not,  after  teacher  obtained  cer- 
tificate, ratify  coDtract  made  before  tbe  certifi- 
cate was  obtained,  or  mnke  a  new  contract. — 
School  Dist.  Ho.  76  in  Weld  Coontjr  t.  Kirby, 
149  P.  260. 

A  contract  with  a  teacher,  entered  into  by  two 
members  of  a  school  board  at  a  special  meeting, 
without  notice  to  or  knowledge  of  the  third 
member,  was  absolutely  void.— Id. 

Teacher's  subsequent  attendance  at  summer 
Mhool  held  not  to  estop  school  board  to  deny 
legality  of  couti-nct  of  employment;  It  not 
appearing  that  ^be  would  not  have  attended,  had 
contract  not  been  made. — Id. 
^3>I35  (Okl.)  Where  a  teacher  employed  by 
two  directors  of  a  joint  school  district,  meeting 
i^ormally  outside  tiie  district,  taught  for  a  time 
and  received  warrants  therefor,  held  that  the 
treasurer  of  the  board  waa  estopped  from  con- 
teadng  the  -validity  of  her  omtract— Vennell  t. 
Lannom.  149  P.  144. 

«s>l45  (Colo.App.)  Evidence  Iktflfi  to  show  that 
teacher,  employed  before  obtaining  a  certificate, 
knew  before  starting  to  teach  that  two  of  tbe 
three  members  of  the  board  objected  to  her 
teacbli^.— School  Dist  No.  76  in  Weld  County 
V.  Kirby.  149  P.  260. 

SEARCHES  AND  SEIZURES. 

See  Qaming,  4=960;  Intoxieatinff  liQUon,  ^s> 
246. 

SECONDARY  EVIDENCE. 

Bee  Evidence,  «=9l58. 

SECURITY, 

See  Judgment  «»103. 

SELF-DEFENSE. 

Bee  Homicide,  «s»10».  116»  244,  800,  84a 

SENTENCE 

See  Criminal  Law,  «s»991,  1216. 

SEPARATE  ESTATE, 

See  Husband  and  Wife,  <S=»129, 14% 

SERVICE. 

See  Appeal  and  Brror.  ^336,  664,  565, 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  ^»51;  Pleading,  4=9 
138;   Sales,  '&=>425. 

n.  SITBJECT.MATTER. 

®=3-28  (Ariz.)  Ordinarily  a  party  when  sued 
on  a  contract  for  services  by  tbe  party  render- 
ing them  or  bis  assignee  may  offset  any  dam- 
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ages  sustained  by  the  negUfcnt  perfbrmaBoe  of 
tbe  contract—Arizona  Baitem  R.  Oo,  t.  Bteww 

art  149  P.  753. 

SETTING  ASIDE. 

See  Aiveal  and  Brror,  4=»9S7;  DiToree, 
161;  Indictment  and  Infoniiatiom  «=9l37; 
Judgment.  «=»139,  840. 

SEWERS. 

See  Drains;  Municipal  Corporadona,  4s»628. 

SHAM  PLEADING. 

See  needing,  ^=»2Bd. 

SHERIFFS  AND  CONSTABLES. 

See  Evidence.  4=»83. 

m.  POWERS,  DimES,  AND  XJABIU- 
TIES. 

«=>98  (CaLApp.)  Bssentialfl  of  process  "regular 
on  its  face,"  within  Pol.  Code,  i  4168,  protect- 
ing officers  serring  such  process,  stated^Pan- 
kewicz  V.  Jess,  1^  P.  997. 

When  lack  of  authority  is  apparent  officer 
is  not  only  jnstlSed,  but  it  la  hia  duty,  not  to 
Ferve  illegal  proeeaa,  and,  it  he  does  ao,  tt  li  at 
his  peril.— Id. 

Under  PoL  Code,  }  4168,  officer  fcaM  not  lia- 
ble for  executing  process,  unless  lade  of  antbmp' 
tty  is  apparent  on  its  face. — Id. 

<S=»I37  (Idaho)  An  amended  complaint  Add  not 
to  state  a  cause  of  action  for  a  sberififs  fail- 
are  to  take  property  described  in  a  chattel  mort- 
gage, where  It  did  not  allege  that  the  affida^t 
required  by  Rev.  Codes,  |  3413,  as  amended  by 
Seas.  Laws  19C9,  p.  149,  was  made,  and  that 
by  reason  of  refusal  of  a,  demand,  affidavit  and 
notice  was  placed  in  the  defendant  sheriff's 
hands.— Tappln  t.  McCabe,  149  P.  460. 

A  plointifL  suing  a  sheriff  for  failure  to  take 
possession  of  mortgaged  property  and  sell  same, 
heid  required  to  aUege  in  his  complaint  that  be 
had  fully  ctHnsOied  with  Bev.  Codes,  I  341Sk 
amended  bySenTLftire  1909,  p.  149%-Id. 

«»I5I  (Wash.)  Evidence,  in  an  actf(m  by  ft 
riieriff  on  an  indemnity  bond  for  bis  protection 
in  levying  an  attachment,  held  to  sustain  a  find- 
ing that  the  writ  was  levied  and  that  tbe  gooda 
when  destooyed  were  being  hdd  thereunder.— 
National  Surety  Go.  T.  A.  Q.  Frg  Co.,  140  P. 
637. 

IT.  TiTABTT.TTIEg  OH  OmCIAL 
BONDS. 

«=»I68  (CaLApp.)  Complaint  showing  that 
false  imprisonment  was  under  warrant  held 
bound  to  aHese  that  warrant  waa  irmmlar  on 
Its  Cace.-Pukewlci  t.  Jea^  149  P.  807. 

SIGNATURES. 

See  BUIs  and  Notes,  «=^278;  Wills,  «=>m. 

«=34  (Okl.)  Where  tbe  officer  taking  the  ae> 
knowledgment  signs  the  name  of  a  grantor,  who 
is  unable  to  write,  and  does  not  sign  as  a  wit- 
ness as  reqaired  by  Comp^  St.  1900,  |  bat 
two  other  persons  ^gn  as  witnemea,  the  officer's 
certificate  is  a  sumcient  compUanoe  witii  tbe 
statute.- Hill  T.  Moore,  149  P.  211. 

«=»5  (OU.)  Under  Oomp.  St.  1909,  |  2963, 
the  mark  to  an  unacknowledged  instrument,  of 
one  who  cannot  write  is  not  a  "Bignature"  or  a 
"subscription,"  unless  tbe  person  writing  the 
name  writes  his  own  aa  a  witnses  near  It-* 
UUl  v.  Moore,  149  P.  211. 

SPECIAL  UWS. 

See  Statutes,  «sa90. 
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SPECIFIC  PERFORMANCE. 

See  CoiporatiottB,  €=>88. 

n.  OONTBAOTB  EVFOBCEABXJB. 

«=»32  <CaL)  Under  Giy.  Code,  S  8386,  reqnlr- 
ing  tbe  spetnfic  performance  to  be  mutoal,  a 
vendor,  who  contracted  to  convej  a'  tract  of 
land  part  of  which  he  did  not  own,  eonid  not 
be  required  to  specifically  perform.— Uneban 
T.  Derincrase,  149  P.  S8i. 
«s>70  (Or.)  Person  advancing  money  tor  cor- 
porate stock  not  delivered  held  entitled  to  sue 
for  specific  performance.— Watkina  v.  Record 
Photographing  Abstract  Co.,  149  P.  478. 

IV.  PBOOEBDIMOS  AMD  BELIBZ'. 

«»IOS  (Gal.)  Defendant,  who  with  notice  Oiat 
plaintiff,  the  grantee  of  property,  bad  repudiat- 
ed bis  grantors  contract  to  convey  to  defendant, 
took  no  steps  to  enforce  his  rights  ander  the 
contract,  thereby  precluded  an;^  right  ^ich 
he  otherwise  might  have  had  to  its  specific  per- 
formance against  the  grantee. — linehan  t.  Sev- 
incense,  1*9  P.  584. 

«=3f2l  (Cal.)  In  an  actitm  to  qaiet  title,  where- 
in defendant  demanded  specific  performance 
under  a  contract  of  Bale  from  plaintiff's  gran- 
tor, evidence  held  insufficient  to  show  the  ex- 
istence of  such  contract — Linehan  t.  Devin- 
cense,  149  P.  684. 

«=3l2l  (Kan.)  Evidence  held  Insaffident  to 
show  a  contract  to  give  property  at  death  of 
ownera  to  a  girl  who  made  her  home  with  them 
from  the  time  she  was  7  until  she  waa  18  years 
old,  in  consideration  ist  her  services. — Fair  t. 
Nelson,  149  P.  432. 

^»i2l  (Kan.)  PlaintiFs  evidence  in  an  ac- 
ti<Mi  for  specilic  performance  of  a  contract  for 
tiie  sale  of  a  farm  held  suffident  as  against  a 
demnrrer.— Brown  v.  Oesterrekh,  148  F.  67S. 

SPOLIATION. 

See  Alteration  of  InstmmoitB,  4=sll. 

STAKEHOLDERS. 

See  Gaming.  ^29. 

STATEMENT. 

See  Mechanics'  Uena,  «8=>137. 

STATES. 

See  Conrts,  ^121;  Eminent  Domain,  «=>4; 
Evidence,  «»35,  80;   Fish,  ^»8;  Game. 
«=>3^;  Gamiahment,  ^18;  Jndgmeot, 
8ia 

I.  FOLZTICAI.  STATUS  AKO  VELA- 
TIOH8. 

«s»9  (Okl.)  U.  8.  Bev.  St  S  828  (U.  S.  Gomp. 
St.  1913,  S  13S3),  extended  to  cmnpensation  of 
clerks  of  territorial  district  courts  by  Organic 
Act,  S  13,  is  repugnant  to  the  state  Gongtitn- 
tion  and  locally  inapplicable  and  not  continued 
in  force  by  Schedale,  art  2S,  I  2.— Harper  v. 
Board  of  Com'rs  of  Oklahoma  Uonnty,  149  P. 
1102. 

m.  PBOPERTT,  OQITTBAOTS,  AHD 
UABHATIES. 

«»I00  (Golo.  App.)  Under  Gonst.  art  19,  J  2, 
(Jen.  St.  1883,  S  1423  (Rev.  St  1908.  |  3984, 
Mills'  Add.  St  1912,  1  4488),  and  Rev.  St 
1908,  g  3U35  (Mills'  Ann.  St  1912.  i  4489), 
ao  agreement  by  the  secretary  of  state  to  pay 
the  full  legal  amount  for  publishing  constitu- 
tional amendments  to  one  publisher,  who  was  to 
divide  with  two  otfaera,  AeM  void  as  arainst 
public  policy.— Oliver  v.  Wilder,  149  P.  276. 


STATUTES- 

See  Frauds.  Statute  ol ' 
For  statutes  relating  to  particular  enbiects,  sse- 
the  varioos  epecifie  topics. 

I.  ENACTMENT,  REQITISITES,  AND 
VAUDITT  IN  GENEBAI^ 

<^64  (Wash.)  The  poseible  invalidity  of  other 
portions  of  the  Commission  Merchants'  Law 
(Item.  &  Bal.  Code.  M  7024-703S)  will  not  de- 
feat the  entire  act— State  T.  Walter  Bowen  it. 
Co.,  149  P.  330. 

n.  GENERAI.  AND  SPECIAL  OR  LO- 
OAI.  LAWS. 

^90  (Kan.)  Act  1915,  c.  ICS,  I  1,  purport- 
ing to  cure  ixregularitles  In  the  Incorporation 
of  dties  of  the  third  claaa,  AaU  nnoonstitutlm- 
al  aa  apecial  kcialation  violative  Const  art. 
1%  I  1.— Stete  T.  Holeomb.  149  P.  684. 

m.  SUBJECTS  AND  TITLES  OF  ACTS. 

«=>II5  (Wash.)  Title  of  Laws  1895,  p.  109, 
held  sufficiently  comprehensire  to  jostuy  pro- 
vision for  manner  of  selection  of  a  homestead. 
—Stewart  V.  mtzsimmons,  149  P.  659. 
<3=3ll8  (Or.)  Laws  1911,  p.  172,  extending  the 
indeterminate  sentence,  and  creating  a  parole 
board,  repealing  L.  O.  L.  |S  1723,  1731,  and 
amending  sections  1692,  1724-1730,  held  not 
violative  oi  Const  art  4,  |  20,  for  Insufficiency 
of  titie.— State  t.  McPherson,  149  P.  1021. 
«=>i23  (Or.)  L.  O.  L.  I  6279,  authorizing  the 
vacation  of  county  roads  and  highways,  held  not 
repugnant  to  G<mst  art  4,  |  20. — Heuel  t.  Wal< 
Iowa  County,  149  P.  77. 

L.  O.  L.  I  6279,  anthoriaing  the  vacation  of 
county  highways,  a  re-enactment  of  Laws  1903, 
p.  262,  if  repugnant,  as  originally  enacted,  to 
Const  art  4,  f  20,  htld  validated  by  Laws  1913, 
p.  296.  ammding  it^Id. 

V.  BEPBAL,   SimggHSIOW,  EXPXBA* 
TION,  AMD  REVIVAL. 

«a>t69  (CaLApp.)  The  city  of  Los  Angeles  not 
having  acted  under  St  1911,  p.  2051,  held,  that 
the  Public  Utilities  Act  applied  to  street  car 
rates,  notwithstanding  section  82,  and  Const, 
art  12, 1  28.  and  so  an  earlier  statate  was  not 
rerived.— Sn^m  T.  Lm  Angeles  By.  Co.,  140  P. 
Bfi. 

VL  OONSTBVCTIOir  AMD  OPEBA- 
TXOir. 

(A)  General  Rales  aff  OttmatraettOB. 

4s>l84  (Or.)  A  legislative  act  mast  be  so  ctm- 
Btrued  as  to  make  it  operative,  and  carry  out  the 
indicated  purposes  of  the  legislators.- Rathfon 
V.  Payette-Oregon  Slope  Irr.  Dist,  149  P.  1044. 

^=3)88  (OklO  Where  the  language  of  an  act 
conveys  a  definite  meaning  involving  no  absurdi- 
ty, or  any  contradiction  of  other  parts  of  tJ^e- 
statute,  tiie  apparent  meaning  moat  be  accept- 
ed.—Falter  T.  IValker,  149  P.  1111. 

«S9>20I  (Kan.)  Where  the  Legislature  errone- 
ously uses  one  word  or  figure  for  another,  and 
the  context  shows  the  legislative  intent,  the 
proper  word  or  figure  may  be  deemed  substi- 
tuted therefor.— Coney  v.  City  ot  Topeka,  149 
P.  689. 

«=s>206  (N.M.)  All  parts  of  a  statute  relating 
to  the  same  subject-matter  shonld  be  conRidored 
together. — Sakariason  v.  Mechem,  149  P.  352. 

•g=s>226  (Okl.)  A  decision  of  the  Supreme 
Court  of  Arkansas,  rendered  since  the  laws  of 
that  state  were  extended  over  the  Indian  Ter- 
ritory, is  not  even  persuasive  when  in  conflict 
with  the  settled  law  of  Oklahoma.— Marx  v- 
Hefner,  149  P.  207. 
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(C)  Tim*  or  Talctlitf  EUTect. 

«=^255  (Okl.)  The  Fee  and  Salary  Act ,  of 
March  19,  1910,  fiiiDg  the  compensation  of  did' 
trict  court  clerks,  became  effective  90  days  there- 
after under  Const  art  5,  $  58.— Harper  t. 
Board  of  Com'rs  of  Oklahoma  County,  149  P. 
1102. 

<D)  Retroactive  Operation. 

4=»26l  (Ariz.)  Statutes  will  not  be  given  a  re- 
troactive effect  unless  it  clearly  appears  that 
the  Legislature  bo  intended  and  tbe  intention 
b  manifest  or  the'  exigencies  of  the  case  com- 
pelling.—Bartlett  V.  MacDonald.  149  P.  752. 
4=s>267  (Ariz.)  Although  action  is  begun  and 
issue  Joined  before  the  adoption  of  a  law  au- 


thorizi^  nine  inrors  in  a  eivU  case  to  render  a 
verdict,  such  verdict  is  valid  where  the  trial 
is  after  passage  of  the  law.— Miami  Copper  Co. 
V.  State,  149  P.  75a 

Vn.  PI.EADING  AND  KVUJKHOE. 

«=a279  (OkL)  The  laws  of  Arkansas,  which 
were  extended  over  the  Indian  Territory,  being 
in  force  in  Oklahoma  under  Const  Schedule, 
S  1)  as  to  rights  under  Indian  Territory  con- 
tract, need  not  be  pleaded.— Uarx  v.  Ue&ier. 
149  P.  207.  : 

C=>281  (OkL)  Foreign  laws  relied  on  in  an  ae- 
tion  on  contract  must  ba  pleadad.— Mux  t, 
Hebier,  149  P.  207. 


32  Hen.  VIII,  ch.  »  802 


UNITED  STATES. 

CONSTITUTION. 

Amend.  14  

Art  6   


S30 
365 


STATUTES  AT  LABGB. 

1887.  Feb.  8.  eh.  Il9,  §  6,  

24  Stat  389    899 

1890,  Aug.  8.  ch.  728,  26 

Stat  313   194 

1898,  June  28,  ch.  517,  S 

11,  SO  Stat.  407    235 

1901,-  March  1,  ch.  676,  31  _ 

Stat  861   236 

1901,  March  1,  cb.  676,  » 

6,  28,  31  Stat  863.  869  235 

1902,  Jul;  1,  ch^  1862,  32 
Stat  641   1094 

1902,  July  1,  ch.  1375,  f 

43,  33  Stat.  723    197 

1906,  AprU  26,  ch.  1876, 

34  Stat  137   120 

1906,  April  26,  ch.  1876, 

§  22,  34  Stat  145   120 

1908,  April  22,  ch.  149,  35 

Stat  65...  .421,  1041,  1083 
1908,  May  27,  ch.  199,  35 

Stat  312   120 

1014.  Aug.  1,  ch.  222,  S 

17,  38  Stat  601  155 

REVISED  STATUTES. 
I  828   1102 


2324 
2336 
5219 


389 
93 
353 


COMPILED  STATUTES 
1813. 

1383   1102 

4201    399 

4620    3S9 

4644    03 

8  8667-8665.. 421,  1041.  1083 

8738   7.  104 

9784    353 


ABIZOVA. 

CONSTITUTION. 

Art  6,  f  4   670 

Art.  6,  18  6,  9    758 

Art  6,  1  22    3i:! 

Art.  0.  f  11    070 

REVISED  STATUTES  1901. 

Civil  Code. 
Paxa.  1280,  1281.  1418..  768 


STATUTES  CONSTRUED. 

Par.  2618.    Amended  by 

Laws  1907.  ch.  73,  f  2  755 
Pars.  3232,  8234,  8241..  389 

BEVIS£3:>  STATUTES  1818. 

Civil  Gods. 

Pars.  412,  414  313 

Pais.  410,  483    58 

Para.  904^^   382 

Par.  1228    670 

Par.  1227,  subds.  1,  6  . .  670 

Par.  1228    670 

Pars.  1495,  1822    382 

Par.  1022    316 

Pars.    3153-3179,  3372- 

3376   1065 

Par.  4154,  subd.  6  763 

Par.  4204    763 

Par.  4887    670 

Pars.  5116,  5116   752 

Pkitac  Oodb. 

186  816 
S  177.  888    880 
947   316 
1002   380 

LAWS. 

1907,  ch.  66    752 

1907,  ch.  73,  I  a  755 

1812,  ch.  60^."  758 


OALIFOBNIA. 

CONSTITUTION. 

Art  1,  I  13  

Apt  6,  f  1  

Art  6,  1  4% 


802 
821 


161,  581,  605,  1008 
Art  6,  SS  11,  15  .........  821 

Art  11,  I  6  560 

Art  11,  I  18  590 

Art  12,  {  15  161 

Art  12,  f  23   66 

CIVIL  CODE. 

i  66    43 

131  995 

132    808 

S  138,  138    633 

204   43 

246,  Bubsec  4  587 

488  560 

'  601.    Amended  and  re- 
enacted  by  Laws  1908, 

p.  172   .V;  55 

8  552    161 

S  715,  716,  723-725   555 

1057   1008 

1322    674 

1688    171 

I  2223.  2237,  8336,  8887  48 

8386    584 

3412  778 


CODE  OF  CIVIL  PROCED- 
URE. 

282,  subsec.  5  566 

432    811 

438,  subsec  2  805 

459    560 

472    872 

476    161 

583    987 

634.  Amended  by  Lews 

1918,  p.  58    177 

S  650    826 

Is  1084,  1097   ; . . .  161 

I  1183   678,  770 

}  1187.   Amended  by  Laws 

1011,  p.  1316  781 

;  1444    576 

U  1406,  1498    53 

1760a   43 

I  1881    666 

PENAL  CODE. 
31   821,  1004 

8  106,  106,  108    821 

367c   779 

469    802 

808   821 

971   1004 

095    821 

1323   821,  1003 

i  1487,  subsec.  7   821 

POLITICAL  OODB. 

8  3897    776 

8  4168  »97 

CITZ  CHABTBBS. 

Oakland,    I    58,  Iawb 
1862^  p.  SSft  660 

LAWa 

1862,  p.  353,  f  68    660 

1877-78,  p.  18,  8  1   65 

1885,  p.  95,  8  3   161 

1885,  p.  160,  8  20   660 

1891,  pp.  490.  491.  81  1-4  41 
1891,  p.  481,  8  7.  Amend- 
ed by  lAws  1887,  p.  424  41 
1891,  pp.  492,  494,  H  U. 

1^,  pp."291,'2d2,'88  'i,'2  S 

1897,  p.  424    41 

1901,  pp.  564-571   1006 

1903,  p.  172    55 

1909,  p.  87   41 

1911,  p.  713   676 

1911,  p.  706    35 

1911,  p.  706,  8  3    35 

1911,  p.  1115    659 

1011,  p.  1316    781 

1011.  p.  1318   770 

1911,  p.  2051    55 

1911   (Ex.  Sess.)  p.  62,  8 
82  ...;.;......V..V..:  65 

1013.  p.  68  177 

1818^  P.S79   SS 


Digitized  by  Google 


1279 


INDBX-DIGEST 


^Statutes.  CUnutmM# 


1913^  pp.  BAO,  Jm,  H  21, 40  779 

1013,.p.atS0  ...7..,  85 

1913,  .p..  1285   163 

1913,  p.. 1287,  1 18  1«S 


' '  OOI.OBASO. 

CONSTITUTION. 


Art  2,  f  15  . . 
Art  5,  I  35  . . 
Art.  ib,  .  81  3,  7 
Art  12. 1 ! 


  97 

,  108 

,  108 

—       ,  6^3 

Art.  14,  if  8,  15.  616 

Art.  3Ay2  .  275 

CODB  OF  CIVIL  PBOCBD- 
TJRE. 

S  36   437 

GENERAL'  STATUTES  1883. 

I  1423  276 

H  3617,  3618,  Repealed 
LawB  1903,  pp.  516- 
522    278 

MILi^S' ANNOTATED  STAT- 

ktbs;i912. 

 Volume  1. 

i  2185   263 


Volome '  2, 

4488^*4<80'  ^6 

.•••J  .*.-.•  


6764 


260 


KEVISEp  STATUTES  1908. 

f  515,  519-   849 

851   444 

098   97 

1215  108 

2573   616 

I  2660,-  2662,  2663    253 

2665   444 

2677   253 

3233   97 

I  3653-3654    269 

{  3014,  3935  27.J 

4013  835 

I  4026,  4033.   831 

4000  625 

4094,4080    104 

4479    841 

844M,  4520   440 
5666,  5676,  5760    108 

5990    260 

6735    619 

I  7258,  7267    273 

lAWS. 

1903,  p.  230.   Amended  by 
Lawa  1907,  p.  416  ... .  616 

1903,  pp.  616-522    273 

1907,  p.  262    623 

1907,  p.  416  616 

1909,  p>  383   616 

1911,  p.  17,  I  20    273 

1918,    262.  i  10.  Amend- 
ed by  Laws  1913,  p.  682  623 

1918.  p.  660,  I  12  108 

1913,  p.  566,  i  2  108 

1018,  p.  682    623 


IDAHO. 

bONSTITUTION. 


Art.  7.  I  18 
Art.  1^,  S  7 


.1068 
.1068 


REVISED  CODES. 
11    499 


255  . 
150S 


202 
726 


i  2115.  ■  Amended  by  iMwn 
1911,  <±.  70;  Lawe 
1913,  ch.  48   1058 

8  3413.  Amended  by  Laws 

1009,  p.  149    460 

{  3862    499 

I  3890,  BUbsec.  17   462 

I  3904t   Ameoded  by  Laws 

1911,  p.  88&   286 

4231   499,  726 

4824   464 

4890    499 

4802   505 

5226    499 

5226  et  aeq.  499 

6228    499 

745»,,...^  .......202,  729 

 LAWS. 

1899,  p.  100,  f  9  290 

1905,  p.  391    290 

1908,  p.  149    460 

1911,  eh.  70   1058 

19U,  ch.  92    286 

1918,  eh.  48   1068 

.lUffKAS. 

OONSTITOTION. 

Art.  6.  8  6   676 

Art.  11,.  8  1  977 

Art.  12,  (  1,,,..........  684 

CODE  6V  CIVIL  PROCED- 

.     .  .URB. 
8  476    784 

OOBIPILED  LAWS  1886. 
I  6803   1116 

GENERAL  STATUTES  1909. 

870    699 

I  1239,  1241    689 

1281   677 

1328    697 

1511  684 

2960    691 

8484    736 

8  3026.  3627    600 

430:J   400 

4676   702 

5202    676 

5235    433 

6071    734 

I  7001,  7005,  7076   430 

8484  .. .VV?  427 


LAWS. 


1911,  ch.  218,  18  IL  12..  413 

1911,  ch.  812,  K  6-«,  23. .  417 

1915,  ch.  153,  8  1   684 

1915,  ch.  260    977 


MONT  AHA. 

CONSTITUTION. 

Art.  8.  81  3,  14,  27    496 

Art  9,  f  13  960 

Art  19,  8  4    954 

REVISED  CODES. 

il  158T.  1501,  1606    481 

8  2684,  3356,  3367    92 

3652  ..TTT/.   054 

3786    491 
8  4424,  4426,  4427,  4482, 

4507.  4610,  4610   484 

4718    954 

6014   718 

5017.  snbsec.  6   970 

5030    481 

6069    963 


8 5138,  6142,  6183,  6187  718 

6201,  6208  ....V.   966 

6460    870 

5682   92 

6181   S6B 

8  6515,  6616    494 

6536    88 

6058   700 

8  6656-6002  .   494 

6683   709 

i  6714,  snbsec.  6  .......  953 

8  6757,  6758  ..........  917 

8  6766,  6767.  ,.■   953 

6788  . .-  ■. .  .  V   715 

6794.  iubwr.  2  . .-. .  . ...  968 

6796    715 

8  6824,  6825   954 

7190    715 

7234    960 

7309,  subsecs.  3,  9   973 

7318    973 

B 7344,  7348,  7349    968 

7432,  7446,  7447    365 

7474:7502   713 

8016    279 

8388  968 

8642,  subsac  2  ... . .  956 

9371   858 

8379    873 

8  8109,  8415,  8548    279 

LAWS. 

1901,- p.  61,  I  11  .......  481 

1913.  pp.  698,  609.  610. 
612,  61{»,  '8I  10,  88-40, 

46, 49  960 


.     .  KEITADA. 

CONSTITUTION. 
Art.  6.  I  41  180 

REVISED  LAWS. 

8  3618,  3762,  8763  ....  191 

4677    71 

4943  180 

5000   65 

5143  178 

8  5199,  6210   61 

5222   ;   65 

5226   :   61 

6328   65 

6329   178 

6431   188 

I  5501,  6518,  5588.  6603  180 

I  5606-5629,  5818  . .   61 

7180   982 

LAWS. 

1807,  ch.  128   61 

1913,  ch.  140   71 

1913,  ch.  209    092 

1818,  ch.  270,  i  9  889 

191^  ch.  78  181 


MEW  MEXICO. 

LAWS. 
1899,  eh.  22,  i  25 


1807,  £h. 


17 


802 
862 


pXIiABOMA. 

CONSTITUTION. 


Art.  6,  8  58  ... , 
Art  6,  8  10. . . 
Art  7,  I  8  . . . , 
Art.  10,  f  12a 
Art  12,  f  2  .., 
Art.  23,  }  10  . 
Art  25,  f  2 


.1102 
.  117 
.1149 
.  898 
.1116 
.1102 
.1102 


Schedule,  8  1   207 
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WIUBON'S  REVISED  ft 
ANNOTATED  STATUTES 
1903. 

U  4238,  4348^  4618-4630  1151 

COMPILED  LAWS  1909. 
1   1075 

283   not) 

2014    220 

2965    211 

3750   1074 

4211    154 

5455   1120 

5572   1151 

5616  1099 

56iW   1151 

5725   10!>!> 

86122,  6123   8S0 
8(»0.  8169,  8170,  8176  144 

REVISED  LAWS  1910. 

Page  lYiii,  {  13  1102 

303    149 

615  201 

846    223 

886    207 

926   1140 

8  946,  951,  957,  958  ...  243 

977    150 

:S  1227,  1248    804 

2260   876 

2313  919 

S  2336.  2344    025 

S  2506,  2507    364 

2673   1070 

2755    926 

2869    223 

2801   1169 

2928   1171 

2947    864 

3342   1145 

3617  130 

4049   1141 

4063   878 

S  4740,  4742   1190 

4774   1173 

4T05  1162 

5006    890 

5024    902 

5045    231 

5146  135 

5242   .....1131 

5243   242 

5247  lOSl 

5341   1147 

5415    878 

5552   ,   917 

I  5877,  5923    919 

5924    911 

6005    243 

6:i28  1115 

6350   1133 

6505   1120 

I  6857,  6S75    925 

8418  nil,  1112 

HANSFIEXJyS  DIGEST, 
i  2531    876 

LAWS. 

1909,  cli.  24   1141 

1910,  ch.  69  1102 

1910.  ch.  72,  I  3  220 

1910-11.  ch.  18   152 

1913,  ch.  26,  §  6  1071 


1918,  ch.  or.  I  7  914 

191it»  eh.  21ft,  ut  7  .....  884 


OBEOOir. 

coNSTritmoN. 


Art  1, 
Art.  4. 
Art  4, 
Art.  7, 
Art  7, 
Art  7, 
Art  11, 


21  1044 

la  645 

20   77,  1021 

2  630 

3  317,  895 

18   84 

I  2   536,  545 


LOED'S  OREGON  LAWS. 

1   478 

72    622 

171  »40 

I  213,  215.  216  ,..630 

268    632 

380   1033 

550.   Amended  by  Laws 

1913,  p.  617  939 

t  554.   Ameuded  by  Laws 

1913,  p.  618  939 

I  562.  6iB»   530 

578   516 

605    TJ 

761   1023 

798.  BUbsec  6   805 

793,  aubsee.  3  1023 

799  1040 

983    530 

1020.  Amended  by  Laws 

1911,  p.  126  616 

il  1319,  1342    627 

I!  1427,  1431    536 

9  1602.   Amended  by  Laws 

1911,  p.  172   1021 

1 1723.   Repealed  by  Laws 

1911,  p.  172   1021 

{8  1724-1730.  Amended  by 

Laws  1911,  p.  172   1021 

i  1731.   Repealed  by  Laws 

1911,  p.  172   1021 

I  1932   84 

i  2129.  Amended  by  Laws 

1913,  p.  113    536 

1  6167  et  seg.  Amended 
by  Laws  1911,  p.  378.  .1044 

t  6184   1061 

I  6279    77 

S  6279.  Amended  by  Laws 

1913,  P.2&6   77 

6288   77 

66!)9  631 

6946   1035 

7297    895 

I  7897-7401   478 

CITY  CHARTERS. 

Portland,  I  284    645,  648 

Portland,  is  400,  401  ...  548 

LAWS. 

1903,  p.  262   77 

1911,  p.7  806 

1911,  p.  16   

940,  941.  1033,  1W6 
1911.  pp.  16,  17,  $<1,2,4,  ^ 

1911,  p.*  i26*.";; ;;;;;;;; 

1911,  p.  172   1021 

1911,  pp.  266,  878  1044 

0013,      113  686 


191B,  p.  270   :   622 

191$  p.  27^  I  5  622 

1913.  p.  296    77 

1913,  pp.  617,  618  030 

1913,  pi  680,  I  3  527 

1016^  p.  234  1044 

VTAK. 

OOHPILBD  LAWS  1907. 

I  206.  BobMc.  67  lOM 

LAWS. 

1913,  dL  95,  i  82  480 

WAflsnroToir. 

CONSTITUTION. 

Art.  1,  J  12   705 

Art  1,  f  16  662 

Art  4,  f  4   321,  642 

Art  4,  i  6  650 

REMINGTON  A  BALLINQ- 
ER'S  CODE. 

I  159,  162   325 

I  398.  399   .-.  850 

558    650 

812,  Bubsecs.  3,  6  651 

818  651 

931    652 

1033   327 

{  1133,  1147    708 

1159   16»  708 

8  1278,  1284    656 

1366    660 

8  1390,  1382    656 

1465   650 

8  1503,  1605    662 

1696    23 

1718  V  666 

I  1721.  1722    652 

1739    328 

1774    706 

:  8670    947 

I  490S,  4914,  4927    945 

6292    641 

I  5915-6917.  5820,  6021  667 

8  7024-7086    330 

7694    337 

!  7998   650 

I  8005-8010    652 

I  8766    641 

VOLUME  3  (1913). 
1  6058-^24.    Amended  by 

Laws  1915,  p.  690,  |  6  045 
S  8173a  861 

LAWS. 

1896,  p.  109    659 

1807,  pp.  323,  839,  ff  20, 

53    1 

1911,  pp.  279.  281,  290,  81 

2l6,  214,  2i8  .........  7 

1918,  p.  667    S3 

1915,  p.  590,  8  5   945 

WTOBoira. 


COMPILED  STATUTBS 
1010. 

8981,  3968-3800  857 

5122.  6283    860 
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STIPULATIONS. 

See  New  Trial,  «=3>113;    Reference.  «=»24. 

®=>I4  (Colo.)  Oa  claim  against  decedent's  es- 
tate, foimded  on  note  signed  by  decedent  as  sure- 
ty, held,  under  stipulation,  thst  testimony  to 
establisb  facta  and  issues  determined  in  bank- 
ruptcy proceeding,  against  principal,  was  ad- 
missible to  explain  such  judgment.— First  Nat. 
Bank  of  rhiilipsburg,  Kan.,  v.  Clark's  Kstate, 
149  P.  612.  *•  * 

STOCK. 

See  Corporations,  9=^77-149;  Bridence, 
222. 

STOCKHOLDERS. 

See  Corporations.  «=>17{>-232. 

STREET  RAILROADS. 

See  Appeal  and  Error,  €=>1170 ;  Carriers, 
2;  Arnnicipal  Corporations,  «s=»819  ;  Statutes, 
«=>169. 

I.  ESTABUSHMENT,  CONSTRUCTIOX, 
AND  MAINTENANCE. 

4=344  (Kan.)  Where  a  street  railroad  company 
nuiutained  its  track  so  as  to  obstruct  travel  on 
the  street,  held  that  it  was  guilty  of  nesUjieuce 
renderinf;  it  liaUe  for  injuries  resulting  tliere- 
from.— Adams  t.  lola  Electric  Ky.  Co.,  140  P. 
700. 

^357  (Kan.)  Evidence,  in  an  action  against  a 
street  railway  company  and  a  city  for  wrongful 
death,  held  to  show  that  a  rallied  rail  of  the 
track  was  the  proximate  cause  of  the  accident. — 
Adams  v.  lola  Electric  liy.  Co.,  14S  P.  700. 

The  guestioa  of  contributory  negligence  held 
for  the  jury.— Id. 

Whether  the  motormon  was  negligent  held 
tot  the  jury.— Id. 

n.  REOTTIJITION  AND  OPERATION. 

4=»79  (Nev.)  Negligence  of  a  motorman  operat- 
ing defendant  street  railroad  company's  car 
in  the  scope  of  his  duties  was  imputable  to  de- 
fendant.—Week  V.  Reno  Traction  Co.,  149  P. 
65. 

4=»8I  (Okl.)  A  motorman  approaching  a  street 
crossing  sbonid  keep  watch  for  people  in  dan- 
ger or  difficulty,  and  should  exercise  reasonable 
care,  ond  endeavor  to  get  bis  car  under  the  ctm- 
trol  necessary  to  avoid  accident.— Oklahoma 
City  Ky.  Co.  v.  Cole,  149  P.  861. 
<p»85  (Okl.)  The  rights  of  a  person  driving  on 
a  street  and  those  of  a  street  railway  company 
are  equal,  and  each  should  exercise  the  care  of 
an  ordinarily  prudent  man  to  avoid  accident— 
Oklahoma  City  Ily.  Co.  v.  Cole,  149  P.  801. 
«=»85  (Wash.)  Street  cars  being  operated  upon 
fixed  tracks  have,  In  a  sense,  a  right  of  way 
over  that  part  of  the  street  upon  which  the 
tracks  are  laid. — Arpugaus  v.  Washington  Wa- 
ter Power  Co.,  149  P.  340. 
«=»83  (Wash.)  A  motorman  in  charge  of  a 
street  car  is  entitled  to  assume  that  a  traveler 
will  use  doe  care  for  his  own  safety,  and  need 
not  stop  the  car  until  he  sees  the  other  in  ap- 
parent danger.~Arpagaus  v.  Washington  Wa- 
ter PowerCo.,  149  P.  346. 

A  motorman  is  entitled  to  assume  that  a  trav- 
eler on  a  highway  will  not  turn  abruptly  in 
front  of  a  moving  car.— Id. 
«=998  (Wash.)  Pedestrians  are  held  to  no  high- 
er duty  in  crossing  street  car  tracks  than  those 
in  charge  of  vehicles.- Arpagaus  v.  Washing- 
ton Water  Power  Co.,  149  P.  346. 
«»99  (Nev.)  The  duty  to  look  and  listen  does 
not  rest  upon  one  about  to  cross  a  street  rail- 
road, the  question  of  his  neelif^ve  being  of 


fact  to  bp  determined  under  all  the  circum- 
stan-ies.— Week  v.  Reno  Traction  Co.,  149  P. 
65. 

One  who  finds  himself  in  a  perilous  position 
on  a  street  railroad  track  is  not  required  to  ex- 
ercise the  soundest  judgment  uoder  penalty  of 
being  found  guilty  of  contributory  negligence. 
—Id. 

4=999  (Wash.)  Deceased  held  guilty  of  contrib- 
utory negligence,  as  a  matter  of  law,  in  cross- 
ing a  street— Arpagaus  v.  Washington  Water 
Power  Co.,  149  P.  84& 

<@=5>I03  (Nev.)  Though  plaintiff's  nc«llgence  put 
him  in  danger  on  a  street  car  track,  where  he 
used  reasonably  good  judgment  in  extricating 
himself,  the  defendant's  negligence  in  running 
its  car  at  an  excessive  speed  was  the  proximate 
cause  of  damage  sustained  in  collision  under  the 
rule  of  last  clear  chance.— Week  v.  Reno  Trac- 
tion Co.,  149  P.  65. 

<8=»I04  (Wash.)  Where  a  driver  went  oo  the 
tracks  in  fnuit  of  an  approaching  car,  recov- 
ery cannot  be  bad  for  his  death  on  the  theory 
the  motorman  was  guilty  of  willful  and  wan- 
ton negligence. — Arpagaus  v.  Washington  Wa- 
ter Power  Co.,  149  P.  340, 
<g=>II4  (Colo.App.)  In  a  pedestrian's  action 
for  injuries  in  bein^  struck  by  a  street  car,  evi- 
dence held  to  sustain  a  tinding  that  the  motor- 
man  should  have  known  that  she  was  uncon- 
scious of  the  danger  and  that  he  could  have 
avoided  it  by  exercising  due  care. — Colorado 
Springs  &  I.  Ry.  Co.  v.  Merrill,  149  P.  843. 
«=i>ll7  (Nev.)  In  an  action  asainst  a  street 
railroad  for  injuries  to  an  automobile  on  its 
track,  evidence  held  sufficient  to  take  the  case 
to  the  jury.- Week  v.  Reno  Traction  Co.,  149 
P.  65. 

1 18  (Colo-App.)  In  an  action  for  injuries  in 
being  struck  by  a  street  car,  instructions  as  to 
due  care  were  not  rendered  misleading  by  the 
addition  of  the  words  "upon  this  question."— 
Colorado  Springs  &  I.  Ry.  Co.  v.  Merrill,  149 
P.  843. 

STREETS. 

See  Munldpal  Corporations.  «=»266,  847,  806, 
488.  480.  514.  705,  700.  755-821. 

STRIKING  OUT. 

See  Appeal  and  Error,  ^=»767. 

SUBCONTRACTORS. 

See  Mechanics*  I^ens,  «»ie4. 

SUBMISSION. 

See  Arbitration  and  Award,  €=»9. 

SUBROGATION. 

See  Insurance.  «=>606. 

SUBSCRIPTIONS. 

See  Corporations.  ^=>80;  Signatureik 

<g=>l5  (Ariz.)  The  government's  agreement  to 
accept  the  offer  of  a  committee  witli  respect  to 
the  acquisition  of  a  site  for  a  federal  building 
on  condition  that  suitable  abstracts  be  fur- 
nished held  not  an  actual  purchase  oblii^ating 
defcDdiint  to  pay  to  the  committee  a  subscrip- 
tion agreed  upon. — Rebei]  v.  Manning,  149  P. 
59. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Courses,  «=»107. 


See  ProfpsB. 
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SUNDAY. 

See  Intoxicating  Liquora.  <S=>  196,  226. 

SUPERSEDEAS. 

See  Appeal  and  Error,  «=3458-477. 

SUPERVISORY  CONTROL 

See  Habeas  Corpus, 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  «s=>276. 

SURETYSHIP- 

See  Principal  and  Surety. 

SURPRISE. 

See  New  Trial.  «=>88. 

SUSPENSION. 

See  Perpetuities. 

TAXATION. 

See  Adverse  PosscBsion,  <8=>93,  95;  Cmstitn- 
tional  Law,  «=»29,  31;  Counties,  «=>98,  191; 
Courts,  «=>210%,  240%  ;  Highways.  <^90 ; 
Municipal  Gorporationa,  ^406-523,  956; 
Schools  and  School  IWstricta,  ^=>1QS. 

I.  NATUBZ:  AND  EXTENT  OF  POWEB 
IH  OEMEBAIk 

«=»I2  (N:M.)  National  banks  are  not  protect- 
ed against  discriminatory  taxation  in  favor  of 
other  "moneyed  capital"  by  Rev.  St.  §  5219  {U. 
S.  Comp.  St  1918,19784),  unless  such  capital 
is  employed  in  a  badness  competitive  ^tn  that 
of  such  banfc— First  Nat.  Bank  of  Raton  v. 
McBride,  149  P.  853. 

<@=>28  (Colo.)  Laws  1913,  p.  560,  S  12,  provid- 
ing for  an  increase  in  the  tax  levy  for  county 
purposes,  is  uot  unconstitutional,  as  veatlnjr  in 
the  tax  commission  power  to  levy  taxes.— Tal- 
lon  V.  Vindicator  Oonaol.  QoH  Mining  Co., 
149  P.  108. 

n.  coHBTiTimoniUb  BEornBE- 

MEIITS  AHD  BESTEIOTIOira. 

«s»40  (Colo.)  Laws  1913,  p.  566,  §  2,  a^es^s- 
ing  producing  mines  up<«i  a  basis  of  half  the 
gross,  plus  all  the  net  proceeds,  is  not  unconsti- 
tutional, under  Const  art  10(  I  3.— Tallon  v. 
Vindicator  Consol.  Gold  Mining  Co.,  149  F. 
10& 

<3=340  (Kan.)  Laws  1915,  c  250,  imposing  a 
i-eRistration  tax  on  mortgages,  contravenes 
Const,  art.  11,  g  1,  requiring  a  uniform  and 
equal  rate  of  assessment  and  taxation. — Wheel- 
er V.  Weightman,  149  P.  977.  ^  ^ 

Const  art.  11,  |  1,  does  not  preclude  the  Leg- 
islature from  imposing  excise  and  privilege  tax- 
es which  are  not  nnironn.— Id. 

nz.  X.IABH.ITT  OF  PERSONS  AND 
PKOPEBTT. 

(A)  Private  Persons  and  Propeitx  la  Gen- 
eral. 

«s=>74  (Kan.)  Laws  1015,  c.  250,  creates  a  tax 
on  the  mortgage  as  property,  not  on  the  privi- 
lege of  recording  it— Wheeler  t.  Weightman, 
149  P.  077. 

(D)  Bxemptloms. 

«=»I93  (Wash.)  Under  Constitution  a  vessel 
of  a  domestic  corporation  having  its  domicile 
and  principal  place  of  business  in  the  stnte 
held  taxable,  and  Legislature  may  not  exempt  it. 
—Pacific  Cold  Storage  Co.  v.  Pierce  County,  149 
P.  34. 

«=>I94  (Wash.)  The  Legislature  may  not  un- 
der the  Constitution,  requiring  unlfonn  and 
equal  taxation,  exempt  from  taxation  corporeal 


personal  property,  such  as  money,  having  an  In- 
trinsic value  and  a  situs  witbm  the  state. — 
Pacific  Cold  Storage  Co.  v.  Pierce  County.  149 
P.  34. 

<S=9l96  (Kan.)  The  wcempti<»iB  ttoax  taxation 
enumerated  by  Const  art  11,  I  1*  are  not  ex- 
clusive, bat  the  Legislature  can  provide  otI»r 
exemptions.— Wheeler  t.  Weightman,  14»  P. 
977. 

V.  XEVT  AN1>  ASSE88BCENT. 

(B)  Assessors  and  Proceedlava  for  As- 

sessment. 

«=^3I6  (Ariz.)  Under  Civ.  Code  1901,  par. 
2618,  as  amended  by  Laws  1907,  c.  73.  J  2. 
salary  of  county  assessor  changes  as  county 
changes  from  one  class  to  another. — Phillips  t. 
Graham  County,  140  P.  755. 

(C)  Mode  Of  Aasessment  In  General. 

<®=>348  (Colo.)  That  an  assessor  makes  an  as- 
sessment upon  mine  property  by  using  the  gross 
value  of  the  ore,  instead  of  the  proceeds,  less 
the  cost  of  transportation  and  sale,  under  Laws 
1913,  p.  566,  S  2,  held  not  to  make  the  tax 
prima  facie  void.— Tallon  v.  Vindicator  Consol. 
Gold  Mining  Co..  149  P.  108. 

(G)  Berlaw,  Correction,  or  Settlnv  AaMa 
of  Assess  iaant> 

«=a462  (N.M.)  Under  Laws  1889,  c-  22,  J  ^ 
a  landowner  not  having  made  return  could  not 
question  the  validity  of  An  assessment  of  her 
property  to  "unknown  owners,"  though  she  was 
occupying  it  and  the  assessor  could  hare  ascer- 
tained her  title  and  occupancy.— Gonile  t.  Da- 
ran,  149  P.  302. 

€=>493  (Ariz.)  Under  Civ.  Code  1913.  pars. 
1226,  1227  (subds.  1,  6),  1228,  4887,  held,  that 
Supreme  Court  had  no  jurisdiction  on  coontrs 
appeal  from  judgment  of  a  superior  court  on 
appeal  from  the  board  of  equalization.— Mohave 
County  V.  Stephens,  149  P.  670. 

Under  Const  art  9,  }  11,  the  assessment  ot 
taxes  is  under  the  supervision  of  the  legislativ« 
department,  and  the  Supreme  Court,  in  ttie  ab- 
sence of  statute,  has  no  jurisdiction  of  an  ap- 
peal from  the  superior  court  reducing  an  as- 
sessment for  taxes.— Id.   

Under  Civ.  Code  1913,  par.  4887,  the  county 
can  neither  appeal  from  the  decision  of  the 
board  of  equaliHltion,  nor  from  the  verdict  and 
judgment  on  the  taxpayer's  appeal  to  the  ao- 
perior  court — Id.  , 

VH.  PAYMENT  AND  RSFVNDXNO  OB 
BECOTBBT  OF  TAX  PAXB. 

0=9530  (N.M.)  Payment  of  taxes  on  Improve- 
ments does  not  constitute  a  payment  of  taxes  oa 
the  land.— Gurule  v.  Duran,  14»  P.  302. 

Vm.  OOUECTION  AND  ENFOBG& 
MENT  AGAINST  FEBSON8  OB 
PERSONAL  PROPEBTT. 

(C)  Remedies  for  Wronsfnl  Bmforeenaent. 

®=3608  (Colo.)  Before  a  court  of  equity  will 
restrain  the  collection  of  taxes,  the  tax  must 
be  prima  facie  void.— Tallon  v.  Vindicatar 
Consol.  Gold  Mining  Co.,  149  P.  108. 

Where  the  county  has  confessed  the  error 
of  the  assessor  in  making  an  assessment  upon 
a  class  of  property,  and  the  taxpayer  is  willing 
to  pay  the  proper  tax.  the  tax  will  not  be  en- 
joined on  the  ground  that  there  woald  be  a  nrnl- 
tiplicity  of  suits.— Id. 

€=3608  (N.M.)  Discriminatory  taxation  may  be 
enjoined  when  willful  and  intentional,  tbouxfa 
accomplished  by  undervaluation  of  the  property 
of  taxpayers  other  than  the  one  cwnplainioe. 
—First  Nat  Bank  of  Raton  v.  McBKde,  149  P. 
353. 

Discriminatory  taxation  will  not  be  «iJoiB- 
ed,  though  willful  and  intentiooal,  where  the 
complaining  taxpayer  has  adequate  legal  or 
statutory  ranedy  which  he  has  not  eriiaasted 
without  avail. — Id. 
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4s>608  (N.M.)  A  taxpayer  having  an  adequate 
Btatatory  remedy  against  discriminatory  taxa- 
tion and  failing  to  resort  to  same  held  not  en- 
titled to  relief  by  injunctlim. — Price  Shoe  & 
Clothing  Co.  v.  McBride,  149  P.  302. 

4=s>608  (Okl.)  The  collection  of  a  void  tax  may 
be  enjoined— St.  Louis  &  S.  F.  B.  Co.  Ua- 
worth,  149  P.  1086. 

^=^608  (Or.)  A  landowner  who  was  clsimicg 
tile  title  and  resisting  a  government  suit  to  for- 
feit it  is  estopped  to  sue  for  injunction  to  re- 
Btraia  the  collection  of  taxes  on  the  land  pend- 
ing the  outcome  of  the  government's  suit.— 
Southern  Oregon  Go.  v.  Gage,  148  P.  472. 

IZ.  BALE  OF  LANS  FOR  NOKFAT- 
ICENT  OF  TAX. 

4=^679  (CaLApp.)  Under  Pol.  Code,  S  3897,  a 
notice  of  resale  of  land  purchased  by  the  state 
for  taxes  must  be  mailed  to  the  person  to  whom 
the  land  was  last  assessed  at  least  three  weeks 

?rior  to  the  salc—Meddock  v.  Brown.  149  P. 

XI.  TAX  TnXES. 

(B)  Tax  Dc«d». 

«=»754  (OkL)  A  tax  deed  void  on  its  (ace  vests 
no  interest  in  the  grantee.— Hill  v.  Spalding, 
149  P.  1133. 

(O)  Actions  to  Conflrm  or  Trr  Title. 

«=»805  (Wash.)  Under  Rem.  &  Bal.  Code,  S 
162,  an  action  to  set  aside  a  tax  deed  is  barred 
after  three  year^  though  fraud  is  alleged  as 
a  ground  of  relief.— Savage  v.  Ash,  149  P.  325. 

Kern.  &  Bal.  Code,  i  162,  providing  fur  a 
three-year  limitation  for  setting  aside  tax  deeds, 
supersedes  Bern.  &  Bal.  Code,  |  159,  relating 
to  relief  on  the  ground  fraud.— Id. 
43>809  (Colo.)  General  issue  in  action  to  can- 
cel a  tax  deed  held  to  mise-  the  question  of 
plaintiff  being  owner  by  transfer  of  a  note. — 
Marks  v.  Munson,  149  P.  440. 
^»809  fWaahO  An  allegation,  In  a  complaint 
to  set  aside  a  tax  forecloanre  sole  on  the  ground 
of  fraud,  on  the  part  of  defendant,  held  insuf- 
ficient to  show  cause  of  action  for  damages  or 
an  accounting  as  against  demurrer. — Savage  v. 
Ash,  149  P.  325. 

«»8I6  (Okl.)  Where  plaintiff  relies  on  a  tax 
deed  void  on  its  face,  a  jadgment  clearing  his 
title  is  void.— HUI  t.  Spalding.  140  P.  11^. 

Zm.  LEGACY,  nVHFRITANCE,  AND 
TRANSFER  TAXES. 

«=»89S  (CaL)  Under  the  Inheritance  Tar  I-aw 
(St  1911,  ih  713),  the  duty  of  an  inheritance  tax 
appraiser  is  to  report  on  the  character  and 
probable  value  of  so  much  of  the  estate  br  is 
liable  to  the  tax,  and  to  determine  whether 
tnuufen  of  propMty  have  been  made  by  the  de- 
ceased, roideriiw  the  transferred  property  lia- 
ble to  tiie  tax.— In  re  Hoskins'  Batate,  149  P. 
fi76. 

Under  Inheritance  Tax  Law  (St  1911,  p.  71S), 
county  trea sorer  Aeld  justified  in  refusing  to  ac- 
cept correct  amount  of  inheritance  tax  on  es- 
tate which  had  t>een  assessed  in  disregard  of 
the  procedure  deacribed  by  the  act.— Id. 

«=»fl05  (Cal.)  Under  Code  Civ.  Proc.  §  1444, 
and  Inheritance  Tax  Law  (St.  1911,  p.  7l3),  the 

£ rebate  court  must  appoint  an  autaorized  in- 
eritance  tax  appraiser  of  the  county  as  one 
of  the  three  appraisers  for  an  estate,  and  if 
aach  tax  appraiser  fails  to  act  as  a  probate  ap- 
praiser, expenses  of  tax  appraisal  are  paid  by 
the  eatatfk  vid  not  out  of  the  tax  fund^In  re 
Haakins*  Estate,  149  P.  576. 

TEACHERS. 

See  Schools  and  School  Districts,  «=»131-145. 


TENANCY  IN  COMMON. 

See  Joint  Tenancy. 

TESTAMENTARY  CAPACITY. 

See  WUls.  «s938-66. 

TIME. 

See  Abatement  and  Bevival,  ®»74;  Appeal 
and  Error,  ®=>347,  356,  564,  567,  621,  024, 
649,1170;  Covenants,  •^46 ;  Criminal  Law, 
^991,  1069;  Execution.  ®=^295:  Extra- 
dition, €=>30;  Guaranty,  <@==>42;  Homicide, 
$=»6  ;  Mechanics'  Liens,  €=»132;  Municipal 
Corporations.  ^812;  New  Trial.  «=s>131; 
Statutes,  «=>255;  Trial,  <S=3>91,  817;  Ven- 
dor and  Purchaser,  ^=9144. 

TITLE. 

See  Quieting  Title;  Statutes,  4=9115-123; 
WiU^  «5=6»7,  671. 

TORTS. 

See  Assault  and  Battery,  «=>34,  43;  Banks 
and  Banking,  €=»112:  Conspiracy,  ^:s>19; 
Corporations,  <8=>496 ;  Death ;  False  Impris- 
onment ;  £Yaud ;  Malicious  Prosecution ; 
Master  and  Servant  ®=>85-324;  Municipal 
Corporations,  «»7&1~827 ;  Negligence ;  Uail- 
roada,  •Ss>222 ;  Sheriffs  and  OctiiBtable^  «a» 
98;   Trover  and  Conversion. 

TOWNS. 

See  Quo  Warranto,  ^=»& 

TRADE. 

See  Exemptions,  <=>46. 

TRANSCRIPTS. 

See  Appeal  and  Error,  «=a601,  612,  021,  624, 
671;  Executors  and  Admijaisbatorak  9s» 
258. 

TRANSFER  OF  CAUSES. 

See  Criminal  Law.  «»101.  1068-1077. 

TREATIES. 

See  Execators  and  Administrators,  <=»24. 

(Alont)  Treaties  are,  by  virtue  of  Const 
1  ^  S.  art  6,  the  supreme  law  of  the  land,  bind- 
ing on  state  courts.- In  re  Infelise'B  Estate,  1^ 

P.  3G5. 

<S=97  (Mont.)  The  primary  duty  of  interpreting 
treaties  rents  with  the  executive  department  of 
the  federal  government— In  re  Infelise'a  Es- 
tate, 149  P. 

TRESPASS. 

See  False  Imprisonment,  ^=»15. 

TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error.  ^^'oOS. 

TRIAL 

See  Adoption,  4=»7;  Appeal  and  Error, 
215.  216,  230,  301,  688,  757,  842,  lOOa,  1046, 
1062,  1064.  1066-106S;  Assault  and  Battery, 
4=»43;  Brokers,  ^s>8S;  Consi^racy,  <&=>48; 
Continuance;  Contracts,  ^=>142;  Corpora- 
tions, 9=s>78,  121;  Costs;  Criminal  Ijaw. 
<g=>230,  686-945.  1036,  1166%-1174.  1186; 
Damages.  «=>208-216;  Death.  «:=>104;  Em- 
inent Domain,  ®=^222;  Evidence,  <^506; 
ExplosiTes.  ^8,  9;  Fraud,  <8=>66;  B>aud- 
uleot  Conveyances,  ®=>310;  Homicide,  ®» 
270-310;  Infanta,  «ss»58;  Insurance,  4s» 
826;  Intoxicating  liquors.  «s:»286,  239;  Ju- 
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ry;  Landlord  and  Tenant,  *=>169;  Lar- 
opny,  ©=>(iS,  70 ;  Malicious  Prosecution,  <3=> 
71;  Master  and  Servant,  <8=>286,  287,  288, 
2S».  2!)8,  297 ;  Money  ReoeiTed.  €=>19 ;  Mu- 
nicipal Corporations,  ®=>70e,  821 ;  Negli- 
gence. 0^=3 136;  New  Trial;  Physiciang  and 
Surgeons ;  Principal  and  Ascnt,  ^=>n4s; 
Principal  and  Surety,  €=>1C2 ;  Railroads, 
€=>2!ffl:  Reference;  Sales,  <3=>53,  447 ; 
Street  Railroads,  «=>57,  117.  118;  Waters 
and  Water  Courses.  «=303. 

m.  COURSE  ASH  CONDUCT  OF 
TBIAI.  IN  OENEBAI.. 

«=>25  (Nev.)  Under  Rev.  Laws.  §  5210.  rul- 
ing of  court  allowing  defendant  in  condemnation 
proceedings  to  open  and  close  held  not  to  be  dis- 
turbed in  absence  of  sbowing  of  court's  abuse 
of  discretion.— Truckee  River  General  Electric 
Co.  T.  Durham,  149  P.  61. 

IV.  RECEPTION  OF  EVIDENCE. 

(B)  OrAer  of  Proof,  Rebattal*  mn*  Re- 
opening Cm*. 

^362  (Wash.)  In  a  guardian's  action  to  recov- 
er money  realized  by  defendant  on  check  of  in- 
sane ward  in  her  favor,  testimony  of  qualified 
expert  that  part  of  check  was  not  in  ward's 
handwriting  held  admissible  in  rebuttal.— Gard- 
ner T.  Spalt,  149  P.  647. 

e=:»68  (Cal-App.)  Tbe  reopening  oS  a  case  after 
the  close  of  the  evidence  rests  in  the  discretion 
of  tbe  trial  court.- Pbenegar  t.  Paolini,  149  P. 
lOOS. 

®=>70  (Okl.)  Refusal  to  permit  the  jury  to  be 
recalled  on  a  party's  appearance  to  testify  held 
not  an  ^buse  of  discretion,  where  each  party  had 
voluntarily  remained  away  from  the  trial  until 
the  jury  had  retired.— Denman  v.'  Brennamen, 
149  P.  1105. 

(C)  Objections,  IHotlona  to  Strike  Out,  and 
Bzceptions. 

0=a9l  (Mont)  In  a  personal  injury  action 
where  evidence  of  medical  expenses  was  receiv- 
ed without  objection,  though  not  warranted  un- 
der the  pleadings,  a  motion  to  strike  comes 
too  late.— Irving  v.  Town  of  Stevensville,  149 
P.  483. 

V.  ARGUMENTS  AND  CONDUCT  OF 

COUNSEI^ 

^=»I2I  (CaLApp.)  In  ao  action  against  the  sell- 
er of  <fil  for  injuries  from  the  explosion  of  a 
lamp,  argument  of  counsel  commenting  upon 
report  as  to  explosive  qualities  of  defendant's 
oil,  put  iu  evidence  by  defendant,  and  unsupport- 
ed by  testimony  of  those  who  made  it.  held 

? roper.— Schmidt  ▼.  Union  Oil  Co.  of  California, 
49  P.  1014. 

It  is  not  proper  for  counsel  to  eritidze  before 
the  jury  the  action  of  the  court  in  admitting 
particuiiBr  evidence  over  objection. — Id. 

VI.  TAXING  CASE  OR  QUESTION 
FROM  JURY. 

(AJ  Cfcacstloma  of  Law  or  of  Faet  In  Gen- 
eral. 

^»I39  (Idaho)  Where  the  evidence  was  wholly 
insuflicicat  to  support  a  verdict  for  plaintiff,  the 
court  properly  granted  a  motion  for  nonsuit- 
Hall  T.  Washington  Water  Power  Co..  149  P. 
Gl>~. 

^=>f39  (Kan.)  Where  there  is  any  evidence  to 
sustain  plaintiff's  case,  it  is  error  to  austHin  a 
demurrer  to  the  evidence. — King  t.  City  of 
Parsons,  140  P.  699. 

^=»I39  (Nev.)  Where  reasonable  men  might 
fairly  differ  on  the  conclusions  to  be  drawn  from 
the  evidence,  the  case  should  not  be  taken  from 
the  jury  on  motion  for  nonsuit. — Week  v,  Reno 
Traction  Co.,  149  P.  65. 

~^»I39  (Okl.)  Sustaining  of  demurrer  to  plain- 
'tltTs  ti'Ktiinouy,  held  not  error,  where  tbe  evi- 
dence diU  not  cfeasonabiy  tend  to  prove  plain- 
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tifTa  cause  of  action. — Vinita  Electric  Light,  Ice 
&  Power  Co.  v.  Carpenter.  149  P.  126. 

€=•139  (Wash.)  In  a  guardian's  action  to  tecor- 
er  amount  realized  b^  defendant  on  chew  drawn 
to  her  order  by  the  insane  ward,  where  the  evi- 
dence was  suffident  if  believed,  to  warrant  a 
finding  that  tbe  ward  was  insane  when  check 
was  drawn,  a  nonsnit  was  proper^  denied. — 
Gardner  v.  Spalt,  149  P.  647. 
€=>I4I  (Okl.)  Where  plaintiff's  evidence  made 
out  a  case,  and  defendants  introduced  no  evi- 
dence in  rebuttal,  the  court  properly  instructed 
a  verdict  for  platotifl.- Moore  t.  Leish-Head 
&  Co.,  149  P.  1129. 

^s»l42  (Okl.)  An  inference  reasonably,  thoogh 
not  necessarily,  dedncible  from  tbe  evidence, 
will  not  be  withdrawn  from  the  jury.— Miller  t> 
Marriott,  149  P.  1164. 

(B)  Dcmnrrer  to  evidence. 

^=>ISO  (Okl.)  A  demurrer  to  plaintKTs  evi- 
dence held  frivolous,  where  the  uncontradicted 
evidence  showed  that  plnintifl  was  entitled  to 
recover, — First  State  Bank  of  Addington  v. 
Lattimer,  149  P.  1099. 

€=>I56  (Okl.)  A  demurrer  to  evidence  admits 
every  fact  which  tbe  evidence  tends  to  prove 
and  all  inferences  that  may  be  reasonably  drawn 
therefrom.— St.  Louffi  &  S.  P.  R.  Co.  r.  Snow- 
den,  149  P.  1083;  Miller  t.  Marriott,  Id.  U64. 

(CJ  DteMlaMl  or  Honnnlt. 

$»I65  (Nev.)  On  motion  for  nonsuit,  the  trial 
court  must  eonstrae  the  evidence  most  favombly 
to  the  plaintiff.— Week  t.  Reno  Traction  Co_ 
149  P.  65. 

(D)  Direction  of  TerdSet. 

<@=3l69  (Colo.)  In  an  action  for  damages  to 
laud  resulting  from  seepage,  defendant  is  not 
entitled  to  a  directed  verdict  b(-<!auBe  the  land 
was  mortgaged  and  the  morlfcn^ee  not  made  a 
party.— North  Sterling;  Irr.  i>ist.  v.  Dickman, 
149  P.  97 ;  Same  v.  Gehrig.  Id.  1103. 

<S»  1 69  (Okl.)  A  motion  to  direct  a  verdict  for  de- 
fendant held  frivolous  where  the  uncontradicted 
evidence  showed  that  plaintiff  was  entitled  to 
recover.— First  State  Bank  of  Addington  v.  Lat- 
timer, 149  P.  1099. 

VII.  INSTRDCTIONS  TO  JURT. 

(Aj  Province  of  Conrf  nntf  JnrT  la  Gen- 
eral. 

(S==>I9I  (Colo.)  An  instruction,  in  an  action  for 
the  conversion  of  property,  which  directed  the 
jury  to  award  plaintiff  the  value  of  suoh  prop- 
erty which  the  jury  might  find  by  the  evidence 
was  converted  by  defendants,  was  not  er- 
roneous in  assuming  that  there  was  a  conver- 
sion.—ileek  v.  Smith,  149  P.  627. 

(O)  Neceaaitr  and  Subjeet-Mattev. 

4=9203  (Colo.App.)  Where  issues  were  formn- 
lated  by  both  parties  to  an  action  for  breach 
of  contract,  without  raitjing  an  issue  of  fraud, 
except  as  incidental  to  the  contract.  Add  error 
for  the  court,  after  holding  that  the  contract 
had  not  been  proven,  to  deny  a  nonsuit  and  sub- 
mit the  case  on  the  question  of  fraud.— Crdgh- 
ton  T.  Campbell.  149  P.  448. 
«=>203  (Sev.)  Where  each  of  th«  parties  oa 
trial  proceeds  on  a  different  theory  of  tbe  caao^ 
tbe  court  must  give  instructions  applicable  to 
both  theories  upon  request— Zelavin  v.  TcMiopah 
Uelmunt  Development  Co.,  149  P.  188. 
<&:=>203  (Okl.)  It  Is  not  necessary  that  each  sep- 
arate instruction  embody  every  element  essen- 
tial to  sustain  or  defeat  an  aotitm,  or  to  cover 
the  entire  case.— Chickasaw  Compress  Co. 
Bow,  140  P.  IHW. 

®=3207  (Colo.l  In  an  action  for  loss. of  growing 
cMps,  the  rilling  and  instruction  of  the  court 
held  suRicieut  to  limit  evidence  of  probable  ma- 
turity of  tbe  crops  to  Its  pr^er  ptirpose  oC 
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showinK  Tfllne  at  tte  time  th«  '  wars  dcstn^ad- 
—North  SterlinK  Trr.  Dist.  v.  Dicfcman,  149  P. 
97;   Same  t.  Gehrig,  Id.  1193. 

(C)  Form,  Reanlsltea,  mod  SnfltelcBcr. 

^»228  (NaT.)  The  practice  of  capitaliziu^  a 
portion  of  an  Instruction  should  not  be  indulged 
jn.— Week  v.  Reno  Traction  Co.,  149  P.  65. 
«»234  (Okl.)  An  instruction  that,  after  plain- 
tiff bad  adduced  evidence  establishiDg  his  case, 
the  verdict  must  be  for  Mm,  unless  defendant 
adduces  a  preponderance  of  evidence  against 
same,  held  erroneous. — City  of  Woodward  t. 
Bowder,  149  P.  138. 

®=>235  (Kan.)  An  instruction  that  the  jar; 
should  cqpsider,  in  connection  with  all  the  tes- 
timony and  circumstances,  all  testimony  on  ev- 
ery point  including  that  of  medical  experts, 
Ae/d  not  erroneous.- Yard  t.  Gibbons,  149  P. 
422. 

€=3242  (Nev.)  The  giving  of  an  instruction,  al- 
tboush  embodying  a  correct  rule  of  law,  is  re- 
versible error,  where  it  has  a  tendency  to  mis- 
lead the  jury.— ^Zelavin  v.  Tonopah  Bwnont  De- 
velopment Co.,  149  P.  188. 

A  misleading  instruction  la  pn^wly  refused. 
—Id. 

<D)  AppUcabllltT  to  Pl«a.(liitVB  nnO.  K-vl- 
denee. 

•=»248  (Cal.AppO  In  action  against  the  seller 
of  oil  for  injunes  caused  by  explosion  of  a  lamp, 
an  in^itruction  that  courts  will  take  judicial  no- 
tice of  qualities  of  artificial  gas,  kerosene,  gun- 
powder, etc.,  h^d  properly  refused  as  abstract 
~»chmidt  T.  Union  Oil  Oo.  of  California,  149 
P.  1014. 

<S=>248  (Okl.)  The  court  should  give  inetruc- 
tioDS  that  are  fairly  correct  and  stnting  the  law 
applicable  to  the  case,  and  not  stating  abstract 
principles.— Chickasaw  Compress  Co.  v.  Bow, 
349  P.  1166. 

®»250  (CoIo.App.)  An  instruction,  Impliedly 
assuming  the  existence  of  facts  not  pleaded  or 
proven,  is  erroneous. — Creighton  v."*  Campbell, 
149  P.  448. 

<S=325a  (Wash.)  An  instruction  in  an  action 
for  alienation  of  the  affections  of  plaintiffs  wife 
held  erroneous  as  authorizing  the  jury  to  find 
adultery,  which  was  neither  pleaded  nor  proved. 
— Kenworthy  T.  Richmond,  149  P.  34S. 
^»25l  (CoIo.App.)  An  instruction  that  an  is- 
sue was  presnntra  as  to  whether  the  acta  com- 
plained of  were  done  with  the  knowledge  and 
consent  of  defendant  to  defraud  plaintiff  held 
not  authorized  by  the  complaint.— Creighton  v. 
Campbell,  149  P.  448. 

Where  few,  if  any,  of  the  fraudulent  matters 
alleged  were  material,  it  was  error  to  instruct 
the  jury  to  6nd  for  plaintiff  if  all  of  the  mat- 
ters alleged  in  the  complaint  were  done  with 
knowledge  and  consent  of  defendants  with  in- 
tent to  defraud  plaintiff. — Id. 
€=^25  i  (Mont.)  In  an  action  for  damages  for 
breach  of  contract,  wherein  defendant  set  up  an 
alteration  of  the  contract,  instructions  held 
properly  refused  as  not  within  the  issues, — Smith 
T.  Barnes,  149  P.  963. 

4c»25l  (Or.)  An  instruction  which  stated  that 
a  certain  fact  was  admitted,  while  it  was  clear- 
ly denied  by  the  answer,  was  erroneous. — Mad- 
den V.  Condon  Nat.  Bank,  149  P.  80. 
«=9»252  (ColoJkpp^  Under  an  allegation  and 
proof  that,  an  "officer"  of  a  corporation  must 
own  1,000  shares  of  stock,  held  error,  to  in- 
struct that  ownership  of  1,000  shares  of  stock 
was  essential  gaalincation  of  a  "director." — 
Creighton  v,  Campbell,  149  P.  448. 

Under  the  evidence,  held  error  to  submit  to 
the  jury  whether  defendant  fraudulently  claim- 
ed to  he  the  owner  of  stock  obtained  by  him 
from  one  who  had  orocured  it  by  fraud. — Id. 
«S9252  <Nev.)  The  giving  of  an  instruction  not 
l^plicabie  to  the  evidence  is  erroneoua  though 


abatradlT  correct— Week  t.  Bene  Traction  Co., 
149  P. 

Action  of  court  in  not  giving  instruction  as 
to  speed  of  defendant  street  railroad's  car  after 
it  struck  pl.iintiff*B  automobile  held  proper, 
where  such  speed  tbrew  no  light  on  the  accident. 
— Id. 

<^=>252  (Nev.)  In  a  miner's  action  for  injuries 
by  a  fiilliaft  rock,  an  instruction  upon  the  fellow 
servant  doctrine  is  erroneous,  where  there  is  no 
evidence  to  support  it— Zelavin  v.  Tonopah  Bel- 
mont Development  Co.,  149  P.  188. 
€=3252  (Okl.)  Refusal  of  an  abstractly  correct 
instruction  inapplicable  to  the  facts  held  not 
error.— St  Louis  &  S.  P.  Ry.  Co.  v.  Henry,  149 
P.  lV,-2. 

€=>253  (Nev.)  An  instruction  which  takes  from 
the  (ougideration  of  the  jury  defendant's  theory 
of  the  case  is  erroneous. — Zelnvin  v.  Xonopah 
Belmont  Development  Co.,  149  P.  188. 

(B)  Reqa«ata  ot  Praycra. 

^»2S5  (Nev.)  If  a  defendant  in  a  personal  in- 
jury action  desirca  an  instruction  on  the  ques- 
tion of  contributory  negligence,  he  must  request 
it — Zelavin  v.  Tonopan  Belmont  Development 
Co..  149  P.  1S8. 

Since  the  defense  of  contributory  negligence 
may  he  abandoned,  it  !s  not  obligatory  upon  the 
court  to  give  instructions  thereon,  in  absence  of 
request — Id. 

€=9260  (Okl.)  Refusal  of  Inatrnctlon  covered  by 
those  given  held  not  error. — Chicago,  B.  L  &  P. 
Ry.  Co.  v.  Carden,  149  P.  127. 
<e=»26l  (N.M.)  A  rccTuested  instruction  should 
be  such  that  it  may  be  given  without  modifica- 
tion.—Cliilders  V.  Southern  I'ao.  Co.,  149  P.  307. 
<S=>267  (Nev.)  It  is  better  practice  to  rewrite 
au  instruction  when  modifying  it  than  to  strike 
out  n  portion  with  a  ijcn,  leaving  it  in  such 
condition  as  to  be  easily  read. — Week  t.  R«no 
Traction  Co.,  149  P.  65. 

(F)  Obiectlona  and  Exceptions. 

^=»278  (Colo.)  To  be  considered,  objections  to 
an  instruction  must  be  specific,  and,  where  a 
general  objection  is  followed  by  a  specific  one, 
the  specific  one  supplants  it — Meek  v.  Smith, 
149  P.  027. 

€=>278  (Nev.)  General  objection  and  exception 
to  an  instruction,  a  portion  only  of  which  was 
abstract,  not  pointing  out  that  such  portion  was 
not  based  on  evidence,  held  Insulficieat^WedE 
V.  Reno  Traction  Co.»  149  P.  65. 

(G)  ConatruetlDn  and  Operatloa, 

€=>295  (Wash.)  Error  cannot  be  predicated 
upon  a  detached  part  of  an  instruction,  wliere 
it  is  not  eriDneous,  when  construed  with  ita 
contexts-Davis  T.  City  ot  Wenatchee,  149  P. 

337. 

Vm.  CUSTODY,  CONDUCT.  AND  DE- 
LIBERATIONS OF  JURY. 

«»3I5  (Mont.)  Rev.  Codes,  8  6794,  subd.  2, 
does  not  condemn  tiuotient  verdicts  unless  the 
jurors  agree  in  advance  that  the  quotients  shall 
constitute  the  amount  of  their  verdict  and  carry 
such  agreement  into  effect—Great  Northern 
Ry.  Co.  V.  Benjamin,  149  P.  9GS. 
€=9317  (Okl.)  Where  party  failed  to  object  un- 
til after  verdict,  though  he  knew  the  jurors  had 
nnt  been  admonished  pursuant  to  Rev.  I,aws 
1910,  §  5006,  befoi-e  being  permitted  to  mingle 
with  other  persons,  he  waived  the  irregtilarity. 
—Hopkins  T.  Settles,  149  P.  800. 

<    IX.  VERDICT. 
(A)  General  Verdict. 

«=»32ii/2  (Ariz.)  Under  Civ.  Code  1901,  par. 
1413,  verdict  of  nine  jurors  held  invalid  in 
state's  suit  to  recover  penalties  for  violations  of 
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Laws  1912.  c.  60— Miami  Copper  Co.  v.  State. 
149  P.  768. 

^9337  (CoIoJ^pp.)  Failure  of  the  jury,  aa 
shown  by  the  findings,  to  comply  with  an  in- 
struction not  to  consider  negotiations  looking 
to  the  making  of  the  contract  alleged  in  the 
complaint,  except  as  they  tended  to  show  fraud, 
held  error.— Creighton  t.  Campbell,  149  P.  448. 
<3s3337  (MonL)  The  instnictioQB  of  the  court, 
right  or  wrong,  are  binding  upon  the  JUiTt  u 
applicable  witbln  the  issues. — Smith  ▼.  Barnes, 
1-19  P.  963. 

(B)  SpeelAl  Intcrrovatorlea  aad  Fliidlniir«. 

«8=>356  (Nev.)  Under  Bev.  Laws,  f  5222,  if  a 
finding  in  defendant's  favor  on  special  interroga- 
tories would  not  be  iQconsiatent  with  general 
verdict  for  plaintiff,  a  failare  to  find  cannot 
control  anch  verdict.— Week  t.  Reno  Traction 
Co..  149  P.  65. 

4s»362  (Kan.)  Where  there  was  an  inconsisten- 
cy in  the  amounts  in  the  verdict  and  special 
findings,  apparently  due  to  a  mistake  in  compu- 
tation, it  was  not  error  to  call  the  jury's  at- 
tention to  the  matter  and  send  them  out  for  fur- 
ther deliberation.— T&tlow  t.  6ac<m,  1^  F.  745. 

Z.  TRIAL  BT  OOTTBT. 
(A)  Hearing  and  Oetermf nation  of  Cause. 

€=33S7  (Cal.)  The  decision  of  the  court,  which 
in  fact  is  the  oral  judgment  in  the  case,  is  to  de- 
rive its  support  from  written  findings  of  fact 
and  conclusions  of  law  signed  by  tiie  coart, — 
Takekawa  t.  Hole,  149  P.  593. 

<B>  Findlnva  of  Fact  and  OoDelnHtona 
of  Law. 

<S=>392  (Mont.)  Under  Rev.  Codes,  {  6766, 
where  a  suit  to  fix  rights  as  to  the  waters  of 
a  stream  was  tried  to  the  conrt,  the  court  can- 
not be  put  in  error  for  foiling  to  make  findings 
not  requested.— Joyce  v.  McDonald,  140  P.  953. 
<3=>3g3  (CaLApp.)  Where  the  record  does  not 
show  that  any  directions  were  given  that  findings 
be  prepared  by  plaintiff,  it  ia  not  essential  that 
preliminary  service  on  defendant  of  proposed 
findings  shall  be  made  before  the  findings  are 
signed,  even  assuming  that  Code  Civ.  Proc.  S 
634,  as  amended  by  St.  1913,  p.  58,  requiring 
service,  is  more  than  directory .^Hofmum  v.  Guy 
M.  Rash  Co.,  149  P.  177. 
4=>397  (Cal.j  In  an  action  to  recover  real 
proper^  and  shares  of  stock,  judgment  that 
plaintiff  recover  the  property  and  the  stock, 
held  not  defeated  by  mere  omission  of  conclusiim 
of  law  as  to  his  right  to  recover  the  stock. — 
Takekawa  v.  Hole,  149  P.  59S. 
4=3404  (CaL)  Where  the  jurisdiction  of  a  board 
depends  u^on  the  existence  of  certain  facta,  it 
has  jurisdiction  to  determine  whetho'  those  facts 
exist,  and  its  determination  that  they  exist  is 
conclusive  on  collateral  attack. — Great  Western 
Power  Co.  V.  Pillsbury,  149  P.  35. 
.^=>405  (Mont.)  Under  Rev.  Codes,  S  6767. 
where  a  suit  to  fix  rights  to  Uie  waters  of  a 
stream  was  tried  to  the  court,  the  court  cannot 
be  put  in  error  on  account  of  defective  findings 
not  specifically  excepted  to.— Joyce  t.  McDon- 
ald, 149  P.  953. 

TROVER  AND  CONVERSION. 

See  Trial,  «=>191. 

X.  ACTS  OOlfSTITUTnrO  coirv£ii- 
SIOK  AND  I.IABIUTY 
THEREFOR. 

^9 1  (Or.)  "ConversioD"  consists  in  the  exer- 

dse  of  dominion  and  control  over  property  In- 
consistent with,  and  in  denial  of,  the  rights  of 
tbe  true  owner,  or  the  party  having  the  right  to 
possession.— Madden  v.  Condon  Nat.  Bank,  149 
P.  80. 

It  is  a  defense  to  an  action  for  damages  for 
conversion  that  plalntUE  waa  not  dainaBBd,r-Id. 


IX.  ACTIONS. 
(A)  RlKht  of  Action  and  Defeases. 

<^='22  (Colo.)  Where  property  was  converted 
by  defendants,  being  taken  from  plaintifTs  ca»- 
tody  and  stored  in  another  place,  defendants' 
mere  plea  that  they  would  return  it  does  not 
preclude  plaintiff  from  recovering  for  the  con- 
version.—Meek  T.  Smith,  1^  P.  627. 

(C)  EJvldenee. 

(Colo^  In  an  action  for  damages  for 
conversion  of  property!  evidence  AeM  to  warrant 
judgment  against  defendants.- Meek  v.  Smith, 

149  P.  627. 

<D)  Damnsea.  , 

<^47  (Colo.App.)  The  measure  of  damages  to 
a  stockholder  for  the  conversion  of  corporate 
property  ia  in  proportion  to  his  share  as  stock- 
holder in  tbe  assets  after  the  debts  are  paid. 
—Creighton  v.  Campbell,  149  P.  448. 
€=>58  (Colo.App.)  Where  a  chattel  mortgagee 
took  by  mistake  a  desk  not  covered  by  tbe  mort- 
gage, the  mortgagor  must  accept  the  offer  of  the 
mortgagee  to  return  anything  not  covered  by 
mortgage.— Moody  v.  Sindllnger,  149  P.  263. 
^=»60  (Colo.App.)  A  chattel  mortgagee  remov- 
ing property  not  covered  by  the  mortgage,  and 
a  person  assisting  in  removal,  held  not  liable  to 
exemplary  damages  under  Mills*  Ann.  St.  19VL  I 
21S5.-Moody  v.  Sindllnger.  149  P.  263. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  ^»310. 

TRUST  DEEDS. 

See  Adverse  Possession.  4=o»60;  Elqnltjr, 
46;  Mortgages. 

TRUSTS. 

See  Fraudulent  0>nveyances,  «S9109,  208,  241: 
Public  I«ndB,  «^128;   WiUs,  «=>671,  675. 

733. 

I.  CREATION,  EXISTENCE,  AND  TA- 
LIDITT. 
<A)  Bxpreas  Tvasts. 

4=9l7,  18  (Ariz.)  Act  of  intestate  In  Indorsing 
securities  to  plaintiff,  to  whom  be  owed  money, 
causing  them  to  be  jput  in  an  envelope,  which 
was  sealed  and  addressed  to  plaintiff,  and  de- 
livered to  H,  with  instructions  to  send  to  plain- 
tiff if  settlor  died,  held  to  create  valid  parol 
trust  in  personalty.— O'Brien  v.  Bank  of  Doug- 
lag,  149  P.  747. 

€=»39  (Ariz.)  It  is  not  necessary  to  the  validi- 

gof  a  trast  that  the  beneficiary  should  accept 
e  tenuB  of  the  tmat  or  even  have  knowledge 
thereof.— CBxien  v.  Bank  of  Douglas,  149  P. 
747. 

II.  CONSTB.1TCTION  AND  OPERA- 
TION. 

(B)  Estate  or  Interevt  of  Trastee  and  of 
Cestui  4iae  Trnet. 

«S3|36  (Aria.)  Where  one  about  to  die  Indorsed 

money  orders  to  plaintifTs  order,  sealed  them  in 
an  envelope,  and  gave  it  to  H.  with  directions 
that  he  give  it  to  plaintiff  if  the  donor  died, 
the  parol  trust  thus  created  was  not  an  active 
but  a  "passive,  trust."— O'Brien  v.  Bank  oi 
Douglas,  149  P.  747. 

in.  APPOINTBIENT.  QUAXIFXCA- 
TION,  AND  TENURE  OF 
TRUSTEE. 

®=>(69  (Ariz.)  Where  one  about  to  die  placed 
money  orders  indorsed  to  plaintiff  in  an  en- 
velope, which  be  sealed  and  cave  to  H.,  with  di- 
rections that  it  be  given  to  plaintiff  If  the  donor 
died,  the  valid  parol  trust  in  personalty  thua 
created  did  not  fail  by  the  death  of  H.,  the  trus- 
tee.—O'Brien  T.  Bank  of  Dou^as,  149  P.  747. 
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Vn.  BrrABUgBMHHT  AKD  EK- 
FOBOEMEmr  OF  TBITST. 

(B)  Rlnrlit  to   Follow  Tniflt  Pvopertr  or 
Proeeeda  Tli*r*»l. 

4=s>357  (OaLApp.)  Owner  eontraeting  to  spII 
realty  to  one  ostensibly  acting  on  own  behalf, 
who  deposited  |i5,000,  and  wbo,  upon  such  buy- 
er's inability  to  buy,  rescinded  contract  in  con- 
sideration of  forfriture  of  the  deponit,  held  not 
liable  to  associates  of  the  ostensible  porchaser 
whose  money  formed  part  of  the  deposit. — 
Tompkins  v.  Oavidow,  149  P.  783. 

UNDERTAKINGS. 

S«e  Appeal  and  Error,  «»374,  801. 

UNDUE  INFLUENCE. 

Sett  Jar7.  «s>18;  Wills,  ^155,  166. 


UNITED  STATES. 

Indians; 


Public 


See  Ganilshment,  #s»lS; 
Lands ;  Treaties. 

VACATION. 

S^H^hways,  «s>77 ;  Judgment,  4=»138,  168. 

VARIANCE. 

8«e  Pleadlaff.  «s)884. 

VENDOR  AND  PURCHASER. 

See  Frauds,  Statute  of,  es>llS;  Fraudulent 
Conveyances,  ^=='295 ;  Mortf^fces.  ^=9292 ; 
Sales;   Specific  Performance,  «b)>32. 

I.  xDQvxarrEs  Ain>  vAurnrr  or 

OONTBAOT. 

C=3l8  (Cal.)  An  option  contract  giving  the  prir- 
ilege  of  purchasing  aobject  to  condttionB  to  be 
performed  cannot  be  converted  into  a  contract 
of  sale  except  by  acceptance  and  performance  of 
the  eonditiona— Briles  v.  Paulson,  149  P.  169. 

4=9 1 8  (Cal.)  Option  to  pnrcbase  land  held  sub- 
ject to  termination  where  the  holder  thereof 
failed  to  perform  work  on  dam  within  time 
thereby  required,  though  he  was  to  have  pos- 
session while  the  agreement  remained  in  fdrce. 
— Briles  T.  Paulson,  149  P.  804. 

«s>22  (Okl.)  A  contract  for  sale  of  land  held 
not  void  for  uncertainty  in  description  of  land, 
though  ¥1,000  worth  of  lots  not  siieciBed  was 
part  of  the  price.— Kee  v.  Satterffeld,  149  P. 

243. 

^923  (CaL)  One  who  did  not  sign  an  executory 
contract  of  sale  as  a  subscribing  witness  could 
not.  by  a  second  recordation  with  his  name 
added  as  witness  to  the  siznature  of  the  owner, 
made  it  efficacious  to  establish  its  execution  by 
the  owner. — Lineban  v.  Devincense,  149  P.  584. 

^^36  (Wash.)  Statement  by  vendor  held  not  a 
representation  that  soil  was  volcanic  ash  loam, 
but  that  it  was  what  was  generally  denominated 
as  such  when  applied  to  the  Yakima  Valley.— 
Myers  t.  Calhoun.  Denny  &  Bwinf ,  149  P.  19. 

n.  commvcnoir  axd  opeba* 

TION  of  COKTBAOT. 

^=>70  (Okl.)  A  Contract  to  sell  land  construed, 
and  held  to  fix  the  price  at  ^,000,  $5,000  to  be 
paid  in  cash  and  the  balance  in  lots. — Kee  v. 
Satterfield,  149  P.  243. 

^=>75  (Okl.)  Under  a  contract  for  sale  of 
land,  held  that  it  was  the  purchaser's  duty  on 
notice  to  set  apart  and  convey  to  the  vendor 
$1,000  WOTth  of  lots  as  part  of  the  price.— 
kee  V.  Satterfield.  149  P.  243. 


m.  MODIFIOATIOH  OB  BS8CISSIOH 

OF  GONTBAGT. 

<Wt  Rescission  by  Tradov* 

9s>IOI  (Wash.)  When  vendcw  has  waived  es- 
sence clause,  demand  and  reasonable  time  to 
comply  is  necessary  before  the  purchaser  is  in 
default,  hut  this  applies  only  when  the  vendor's 
language  or  conduct  indicates  a  purpose  to 
waive  the  right  to  forfeit.— Myers  Calhoun, 
Denny  &  Ewing,  149  P.  19. 

Though  it  was  claimed  that  vendor  had  waiv- 
ed essence  clause,  purchasers  having  sued  to 
rescind,  vendor  held  entitled  to  claim  forfeiture 
without  tendering  performance  of  the  contract 
as  modified  by  the  elimination  of  that  clause. 
-Id. 

IV.  PCRPORMAKCE  OF  CONTRAGT. 
(A)  Title  aaa  fi«tmte  of  Vendor. 

®=>I44  (Cal.App.)  Where  contract  for  sale  of 
realty  specifically  provided  deposit  should  be  re- 
turned if  good  title  could  not  be  given  within 
30  days,  tfmft  was  of  the  essence,  and  purchas- 
eni  could  recover  deposit  at  expiratloB  of  such 
period.— DepftTO  t.  Biso,  148  P.  793,  795. 

(D)  FarneBt  of  PnrehMc  Hoser* 

^=>I87  (Aris.)  A  vendor  held  to  have  waived 
strict  performance  ot  a  contract  which  made 
time  of  its  essence,  and  so  was  not  entitled  to 
forf^t  defendant's  rights  without  giving  iiim  an 
opportunity  to  perform. — Bennie  r.  Becker- 
FruB  Co.,  149  P.  T49. 

«=»i87  (Cal.)  Vendor  of  land  under  installment 
contract  providinK  for  forfeiture  on  default  in 
paymtmt  held  estopped  to  insist  upon  such  for- 
feiture witbont  notice  bw  having  led  buyer  to 
belieTie  that  it  would  wait  for  overdue  payment 
from  money  recovned  in  condemnation  proceed- 
^s.— City  of  Los  Angeles  t.  Kmts,  X49  P. 

V.  BIOKTS  ABD  UABtUTDH  OF 
PARTIES. 

(B)  Am  to  Third  Persons  Sn  GvaemU. 

4s>2l4  (Colo.App.)  An  assignee  of  a  contract 
to  convey  land  and  water  rights  hdd  not  enti- 
tled to  recover  interest  and  water  assessments 
which  the  assignor  agreed  to,  but  failed  to  pay, 
and  which  the  assignee  did  not  pay. — Butler  T. 
Maier,  149  P.  10S3. 

(C)  Bona  Plde  ParchMcn. 

«=923l  (Okl.)  A  person  buying  land  on 
strength  o£  the  record  title,  without  knowledge 
idiocy  of  one  grantor,  held  chargeable,  under 
Ber.  Laws  1910,  S  29^0,  with  notice  of  facts  as 
to  which  the  record  should  put  him  on  an  In- 
quiry, by  which  he  could  have  discovered  them. 
—Hatfield  V.  Lotty,  149  P.  1171. 

Record  of  title  relied  on  by  defendant  held 
sufficient  to  give  him  conf^tructive  notice,  un- 
der Rev.  Laws  1910,  9  2920,  of  mental  incom- 
petency of  the  grantor  in  the  deed  on  which  he 
relied,  and  to  preclude  him  from  being  an  in- 
nocent purchaser.— Id. 

4=»232  (Okl.)  l^lainttff's  possession  of  the  resi- 
dence after  leasing  his  farm  to  defendant,  who 
later  purchased  part  of  the  property  from  plain- 
tiffs  grantee,  held  not  notice  to  deCendnut  of 
plaintiff's  claim  that  his  deed  was  in  fact  a 
mortgage.— Bowsey  t,  Jameson,  149  P.  880. 

VI.  BEKEDIES  OF  TBNDOB. 
(A)  UcB  and  Reoorerr  of  I<and. 

^280  (Okl.)  The  vendor  held  not  entitled  to 
a  personal  judgment,  against  a  subpurchaser 
taking  with  notice,  for  unpaid  price,  but  en- 
titled to  a  judgment  in  rem  against  land  re- 
maining in  such  subpurcliaser^  possession.— 
Kee  V.  Satterfield,  149  P.  243. 
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Vn.  REBIEDIES  OF  PURCHASER. 
(A)  RecOTery    of   Porchaiie   Money  Paid. 

<S=>34I  (C^.App.)  In  action  to  recover  a  de- 
posit on  a  parcbase  of  realty,  evidence  held  to 
support  a  finding  that  by  agreement  between  de- 
fendant owner  and  tbe  ostensibly  sole  buyer  the 
contract  was  rescinded,  in  cmisideration  where- 
of defendant  waa  to  retain  tha  deposit.— Tomp* 
Una  T.  Davidow,  140  P.  788. 

VENUE. 

S«e  Gonstitational  Law,  «=343. 

VERDICT. 

See  Appeal  and  Error,  ^=91140;  Criminal  Law, 
^876%,  1159;  Trial.  ^321%-3y3. 

VERIFICATION. 

See  Pleadinj.  <S=»804. 

VESTED  RIGHTS. 

See  CoDBtitationel  Law.  «=3llO. 

WAIVER. 

See.  Alteration  of  Instruments,  4=325;  Appeal 
and  Error,  e=>22,  154,  159,  192,  336,  430; 
Carriers,  €s»160,  218;  Constitutional  Law, 
«=s)43;  Contracts.  €=>232;  Death,  <^57; 
Exchange  of  Property,  ^=s*8 ;  Executors  and 
Administratora.  «=»431;  Guaran^,  ^72, 
85:  Husband  and  Wife,  «=>263;  Insurance, 
«=»55S,  723 ;  Master  and  Servant,  &=>179, 
250% ;  Money  Received,  iS=>19 ;  New  Trial, 
^13G;  Parties,  (8=»75:  Quo  Warranto, 
«E»45,  63;  Reference,  <^=>42;  Sales,  <&=> 
288:  Trial,  0=>317;  Vendor  and  Purchas- 
er. «=>101,  187;  Waters  and  Water  Courses, 
«»267. 

WARRANT. 

See  Arrest.  «s>33:  Counties,  «»166;  Covfr- 
nants,  4=s>46. 

WARRANTY. 

See  Appeal  and  Error,  €=91068;  Covenants, 
«=>100;  Evidence,  $=>442;  Sales.  «=»255- 
447. 

WASTE. 

See  Landlord  and  Tenant,  «=>291. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  ®=»1050;  Constitution- 
al J-aw,  ®=»208;  Contracts,  €=»173 ;  Coipo- 
ratifiiiH,  <S='232;  Dedicntion,  e=>13.  16 ;  Em- 
inent Domain,  €=»84.  241;  Evidenre.  <3=j572: 
Municipal  Corporations,  <^»766.  827 ;  Navi- 
gable Waters;  IVial.  '®=>392,  405;  Vendor 
and  Purchaser,  €=9214. 

n.  NATUBAI.  WATER  COURSES. 
(A)  Riparian  Rights  In  Oencrnl. 

€=>38  (Okl.)  Where,  during  highwater,  tbe  sur- 
plus water  from  a  creek  regularly  discharges 
itself  thi-ough  a  well-defined  channel,  such  chan- 
nel constitutes  a  water  course  which  cannot  be 
obstructed  to  the  injury  of  the  dominant  es- 
tate.—Miller  T.  Marriott.  149  P.  1164. 

(B)  ObirtrnetlOB  Mid  net«ntloii> 

«S35I  (Okl.)  The  flow  of  water  In  a  well-defin- 
ed channel  cannot  be  obstructed  to  tbe  injury 
of  the  dominant  estate. — Miller  v.  Marriott, 
149  P.  IKH. 

^61  <KaD.)  Plaintiff  held  entitled  to  enjoin 
the  erection  of  a  proposed  dam  by  a  city,  wliere 
its  erection  would  be  a  substantial  Infrinecmeut 
of  bis  water  rights. — Wallace  v.  City  of  Win- 
field,  149  P.  6iW. 

«=a62  (Colo.)  In  an  action  for  loss  of  eroding 
crops  eansed  by  defendant  cutting  off  plaintiff's 
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water  supply,  tbe  measure  of  damages  Is  the 

reasonable  value  of  the  crops  at  tbe  time  the 
damage  occurred.— North  SterlinR  Irr.  Dlst.  r. 
Dickman,  149  P.  07;  Same  t.  Gehrig,  Id.  1193. 
^63  (Kan.)  Evidence  held  to  show  that  the 
proposed  obstruction  of  a  stream  by  defendant 
city  would  substantially  interfere  with  tbe  water 
rights  of  a  lower  proprietor  of  a.  mill.— Wallsce 
V.  City  of  WinGel<l,  149  P.  693. 
4=>63  (Okl.)  On  demurrer  to  the  evidence  in 
an  action  for  a  mandatory  injunction  to  reqaire 
the  removal  of  a  dam,  held,  that  it  was  a  fair 
deduction  frcMn  the  evidence  that  tbe  branch 
stream  was  a  water  eonise.— Miller  T.  Marriott, 
149  P.  11G4. 


in.  SUBTERRANEAN  AND  FEROO- 
lATINO  WATERS. 

<S=>107  (Cal.)  The  measure  of  damages  for  the 
diversion  of  underground  wn  ter  supplying 
springs  on  plaintiffs'  land  was  tbe  difference  be- 
tween the  value  of  the  land  before  the  diversion 
and  its  value  after  the  diversion. — De  fiVeitas 
V.  Town  of  Suisun,  149  P.  553. 
€=>I07  (CaLApp.)  In  action  to  restrain  diver- 
sion of  more  than  two-thirds  of  waters  of  spring, 
evidence  hetd  to  justify  findioK  that  develop- 
ment of  water  by  defendants  oy  tunnels  200 
feet  above  such  spring  did  not  affect  its  flow. 
—Robertson  t.  Fickler,  149  P.  784 :  Westpbal 
T.  Same,  Id.  785. 

VI.  APPROPRIATION  AND  PRS- 
SCRIPTION. 

^:=9l30  (Utah)  "Developed  water"  is  water 
which  is  brought  to  the  surface  and  made  avail- 
able for  use  by  the  parbr  claiming  the  water.— 
Mountain  Lake  Minmg  Co.  t.  Midway  Irr.  Co., 
149  1'.  929. 

<8ss>l52  (Colo.)  The  validity  of  an  original  de- 
cree of  priority,  could  not  be  collaterally  at- 
tacked in  the  holder's  statutory  proceeding;  for 
confirmation  of  a  change  of  the  imiut  of  diver- 
sion.— Consolidated  Home  Supply  Ditch  &  Kes- 
ervoir  Co.  v.  Town  of  Evans,  149  P.  SLJl. 

Upon  statutory  proceeding  to  change  a  point 
of  diversion  of  decreed  priority,  tbe  only  ques- 
tion was  whether  the  change  would  infringe  the 
vested  rights  of  others,  and  tbe  defenses  oC 
abiindonment,  forfeiture  by  nonuser,  and  title 
by  prescription,  were  not  available. — Id. 
®:^I52  (Nev.)  Decree  adjudging  plaintiff  the 
owner  of  a  fractional  part  of  the  water  of  a 
stream  held  too  uncertain,  in  view  of  Hev.  Laws, 
i  4077,  and  Water  I^aw  of  1913,  prescribing  n 
standard  of  measurement  of  water. — Uamclli  v. 
Sorgi,  149  P.  71. 

Partition  deed  between  parties  who  attempt- 
ed to  appropriate  all  the  water  of  a  stream  held 
not  conclusive  as  to  the  quantum  at  the  right 
of  one  o£  the  parties.— Id. 

^Vhere  it  was  admitted  that  plaintiff  and  de- 
fendant bad  water  rights  equal  in  time,  held, 
thut  the  court  should  have  determined  the  rights 
of  both  pnrtiefi,  and  specifically  designated  snme 
ptiint  on  the  stream  where  plaintifll's  right  might 
l>e  measured. — Id. 

<^f52  (Utah)  In  a  suit  to  quiet  title  to  water, 
evidence  held  not  to  justify  a  finding  that  plain- 
tiff was  the  owner  of  water. — Mountain  Lake 
Mining  Co.  v.  Aiidway  Irr.  Co.,  149  P.  929. 

When  a  party  goes  on  a  stream  whose  waters 
have  lieen  appropriated,  and  drives  a  tunnel  in- 
to the  watersaed  and  collects  water,  the  burden 
is  on  him  to  show  that  It  is  "developed  wa- 
ter."-ld. 

TII.  CONTEYANCES  AND  CON- 
TRACTS. 

<J=9l54  (Cal.)  A  right  to  water  from  an  irri- 
gatiun  system  for  irrigation  Jicld  an  easement 
annexed  to  plaintiff's  land  by  use  prior  to  and 
at  the  time  of  the  sale  thereof,  which  ^ssed 
,  with  a  cwveyanee  of  the  laudf  and  wu  bindim 
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on  the  defendant  water  companr^Ftanacloni 
T.  Soledad  Land  &  Water  Co.,  149  P.  1(11. 

Vin.  ARTiriCIAXi  POHDS,  BESER. 
VOIRS.  AND  CHANITELS.  BAMS, 
Ain>  IXOWAGE. 

^=»I60  {Kan.}  Where  a  dam  has  been  maiotaiii- 
ed  for  more  tfiaD  15  yeara,  a  presumption  of  a 
grant  or  consent  by  the  upper  riparian  own- 
ers arises  and  eives  the  owner  of  the  dam  a 
right  to  Its  continued  ma  intmaDCe.— Wallace  v. 
City  of  Winfleld,  149  P.  693. 

«=>I64  (Kan.)  One  who  builds  and  malatains  a 
dam  may  acquire  flowage  rights  by  prescription. 
—Wallace  V.  City  of  Winfield,  149  P.  603. 

€=»I79  (Idaho)  In  an  action  for  damages  to 
land  from  the  construction  of  dams,  held,  that 
the  burden  was  on  plaintiff  to  prove  that  the 
dama  raised  the  water  level  and  caused  the  iu- 
jury.—Hall  v.  WaBhington  Water  Power  Ca, 
149  P.  507. 

Evidence  held  insufficient  to  prove  that  plain- 
tiCTs  laud  waa  injured  from  the  maintenance  of 
dams  by  defendant.— Id. 

IX.  PUBUO  WATER  SUFFIiT. 

(A)  Domeatlo  and  Unniclpal  PnrpOM*B> 

^39190  (Kan.)  lliat  a  riparian  owner  has  ez- 
panded  atga  auma  of  money  to  erect  a  water 
plant  to  supply  a  city  gives  him  uo  additional 
rights  to  the  water,  as  against  a  lower  propri- 
etor or  one  who  has  acquired  prescriptive  rights, 
—Wallace  v.  City  of  Winfield,  149  P.  693. 
«S3>I95  (Kan.)  That  a  city  had  the  right  to  take 
water  from  a  stream  to  supply  its  inhabitants, 
at  a  point  above  the  city,  held  not  to  give  it  a 
richt  to  dam  the  stream  below  the  authorized  ia- 
tBKe  to  the  damage  of  a  lower  proprietor  of  a 
mill.— Wallace  v.  City  of  Winfield,  149  P.  693. 

(B)  Irrlvstloik  And  Other  Aarrlcnltvral 

PnrpoaeM. 

^216  (Cal.)  av.  Code,  S  552,  obligating  wa- 
ter companies  to. continue  famishing  water  for 
irrigation,  held  valid. — Franscioni  t.  Soledad 
Land  &  Water  Co.,  149  P.  161- 

^=>224  (Or.)  Irrigation  districts  created  under 
L.  O.  L.  §  0167  et  Beq.,  as  amended  by  Laws 
1911,  p.  378,  are  public  corporations,  and  by 
amending  act  of  1915  (Laws  1915,  p.  234),  are 
municipal  corporations,  self-governing  as  to 
matters  relating  to  irrigation,  and  district  im- 
provement companies,  authorized  by  Laws  1911, 
p.  256,  are  quasi  public  corporations.— Rathfon 
V.  Payette-Oregon  Slope  Irr.  Dist,  149  P.  1044. 

«=»226  (Or.)  Land  of  plaintiff,  member  of  dis- 
trict improvement  company  created  under  Laws 
1911,  p.  250,  held  to  be  excluded  from  irriga- 
tion district  subsequently  organized  under  L. 
O.  L.  S  0167  et  seq.,  as  amended  by  Laws  1911, 
p.  378,  in  view  of  Const,  art  1,  9  2L— Bathfbn 
V.  Payette-Oregon  Slope  Irr.  Dist.,  149  P.  1044. 

Plaintiff,  member  of  district  Improrement 
company  organized  under  Laws  1911,  p.  256, 
held  not  estopped,  by  failure  to  appeal  from 
order  of  board  of  directors  of  irrigation  dis- 
trict organized  under  L.  O.  L.  8  6167  et  seq.,  as 
amended  by  Laws  1011,  p.  378^  to  contend  that 
his  lands  were  wnmgfal&  included  within  such 
district.— Id. 

«»230  (Or.)  A  reasonable  construction  of  a 
bond  Issue  resolution  of  the  board  of  directors 
of  an  irrigation  district  should  be  given  to  ac- 
complish its  manifest  intent.- Board  of  Direc- 
tors of  the  Payette-Oregon  Slope  Irr.  Dist.  v. 
Petetflon,  140  P.  1051. 

Under  U  O.  L.  §  0181,  notice,  aggregating 
more  than  the  number  of  days  required  by 
statute,  of  the  time  and  place  of  sale  of  an  ir- 
rigation district  bond  issue,  given  by  the  board 
of  directors  by  publication  in  a  newspaper, 
Mid  BuSiciont.— la. . 


«=247  (Cal.)  The  owner  of  a  private  ri^t  to 
be  supplied  with  .water  for  irrigation  by  a  wa- 
ter company  may  sue  to  enforce  such  right — 
Franscioni  v.  Soledad  Land  &  Water  Co.,  149 

P.  101. 

That  a  count  failed  to  expressly  allege  that 
the  water  was  devoted  to  public  use  or  that 
defendant  was  in  charge  of  such  public  use  held 
not  to  render  it  insufficient,  where  the  facts  al- 
leged showed  that  the  water  was  so  dedicated 
and  used. — Id. 

4=>253  (Cal.)  The  purchaser  of  land  from  one 
to  whom  a  water  company's  predecessor  had 
sold  it,  the  deed  being  executed  by  the  water 
company,  held  entitled  to  receive  water  for  irri- 
gation from  the  company  under  Civ.  Code.  { 
652.— Fransctont  v.  Soledad  Land  &  Water  Co., 
149  P.  161. 

<S=>257  (Cal.)  Landowner's  payment  for  water 
held  a,  condition  precedent  to  water  company's 
duty  to  furnish,  so  that  failure  to  terminate  the 
contract  on  the  failure  to  pay  and  continuance 
in  furnishing  water  was  a  waiver  of  the  right 
to  terminate  the  contract.- Fresno  Canal  &  Irr. 
Co.  V.  Perrin,  140  P.  805. 

^262  (Colo.)  Under  Rev.  St.  1008,  U  993, 
3233,  an  owner  of  land  lying  below  a  ditch  can- 
not recover  for  damages  to  uis  land  by  seepage 
without  showing  that  the  ditch  was  negligentiy 
constructed.— North  Sterling  Irr.  Dist.  v.  Dick- 
man,  149  P.  97 ;  Same  r.  G^ht^,  Id.  1193. 

(S»263  (Cal.)  For  breach  of  a  contract  to  fur- 
nish water  for  irrigation,  the  measure  of  dam- 
ages, for  total  failure  to  deliver,  is  the  differ- 
ence between  the  rental  value  of  the  land  with 
water,  and  its  value  without  it,  less  the  price 
of  the  water.— Fresno  Canal  &  Irr,  Co.  v.  Per- 
rin, 149  P.  805. 

In  an  action  against  an  irrigation  company 
for  failure  to  furnish  water,  evidence  as  to  the 
lands  left  unirrigated  held  sufficient  to  support 
verdict  for  $500  above  the  f3,103.75  owed  for 
water  furnished. — Id. 

Where  all  the  land  was  supplied  with  some 
irrigating  water,  rule  of  damages  of  compara- 
tive rental  values  is  inapplicable,  but  not  where 
a  large  portion  of  the  land  was  left  wholly  with- 
out water.— Id. 

$=31263  (Colo.)  The  measure  of  damages  to  land 
caused  by  seepage  is  the  difference  between  the 
value  of  the  land  before  and  after  the  injury, 
Dot  the  reasonable  cost  of  draining  the  land. — 
North  Sterling  Irr.  Dist  v.  Dickman,  149  P. 
97;  Same  v.  Gehrig,  Id.  1193. 

WEAPONS. 

See  Assault  and  Battery,  ^»66;  Bomlcidei 
<8=990. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Homestead,  €=9l36;  Insur- 
ance, ®=»775;  Perpetuities. 

L  NATURE  AHD  EXTENT  OF  TE8TA- 
BCENTART  POWER. 

1 1  (Okl.)  Where  testator  died  leavio;;  a 
second  wife  and  adnlt  children  by  both  wives, 
and  executed  his  will  with  the  written  consent 
of  his  wife,  given  under  Comp,  Laws  Kan. 
1885,  (  6603,  such  consent  was  merely  an  elec- 
tion to  take  under  the  will  in  lieu  of  any  rii^ht 
to  inherit  under  the  statute,  and  did  not  alfect 
the  terms  of  the  will.— Bacos  v.  Burns,  149  P. 
1115,  Ilia 

n.  TESTABTENTART  CAPACITY. 

^=^38  (Or.)  A  delusion  indicating  testamentary 
incapacity  must  spring  up  spontaneously  in  the 
mind  of  the  testator,  and  not  by  the  result  of 
extrinsic  evidence  of  any  kind.— In  re  Dig* 
«ins'  Estate.  149  P.  7S. 
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^s»47  (Cat)  l*at  a  testator  wa«  a  very  oM 
maa  and  very  feeble  did  sot  alene  establish  lack 
of  testamentary  capacity. — In  re  Clark's  Estate, 
149  l\  828. 

<&=»50  (Or.)  Where  a  testator  when  he  executes 
hia  will  nnderstands  the  business  in  which  he 
is  engaged,  baa  knowledge  of  his  property,  and 
how  De  wishes  to  dispose  of  it  among  those 
entitled  to  his  bounty,  be  possesses  testamentary 
capacity.— In  re  Diggins'  Estate,  149  P.  73. 
«s>S2  (Cat)  Od  a  petition  to  revoke  the  pro- 
bate of  a  win,  the  burden  of  proving  unsound- 
ness of  mind  was  on  the  contestants.— In  re 
Clark's  Gstate,  149  P.  828. 
^=»55  (Cal.)  Evidence  ^Id  to  support  finding 
that  testator,  84  years  old,  who  executed  will 
on  his  deathbed,  had  testamentary  capacity. — 
In  re  Clark's  Estate,  149  P.  828. 
^»55  (Or.)  Id  proceedings  to  contest  a  will, 
evidence  held  to  show  that  the  testator  had  suf- 
ficient testamentary  capacity,  and  that  be  was 
uuder  no  delusion  as  to  the  amounts  be  had 
riven  conteatant.— In  re  Diggins'  Estate,  149 
P.  78. 

XV.  BBQUISITBS  AMD  VAXlSlVT. 

(C)  Bxfecatlon. 

«=>I08  (Cal.)  That  on  the  execution  of  a  will, 
some  ol  the  testators  wishes  were  expressed  by 
affirmatiT«  rigns  made  in  nqtwise  to  questions, 
did  not  invaBdate  the  will.— In  re  Clark's  Es- 
tate, 149  P.  828. 

^=9|||  (Cal.)  That  testator's  name  was  signed 
to  will  by  another,  he  being  unable  to  rign,  and 
bis  hand  being  guided  by  another  in  making  a 
cross,  held  not  to  invalidate  will. — In  re  Clark's 
Estate,  149  P.  828. 

(P)  HlB<«lce,  TTndae  Iiifla«ii«e(  and  Fraud. 

^f55  (Cal.)  To  render  a  will  invalid  on  the 
ground  at  undue  influence,  there  most  be  that 
sort  of  pressure  which  overpowers  the  mind 
and  masters  the  volition  ol  the  testator  at  the 
very  moment  of  the  testamentary  act. — In  re 
Clark's  Estate,  149  P.  828. 
^=»f55  (Or.)  Undue  influence  sufficient  to  set 
aside  a  will  must  be  such  as  to  overcome  the  free 
volition  or  conscious  Judgment  of  the  testator 
and  to  substitute  the  purposes  of  another  in- 
stead, and  must  be  the  efflcimt  cause  of  the 
disposition  of  the  property.— In  re  Digxins' 
tate,  149  P.  73. 

®=>I66  (Cal.)  B^idence  held  Insufficient  to 
show  undue  influence  by  beneficiary  o£  wilt  or 
by  testator's  lawyer  or  physician  in  her  behalf. 
—In  re  Clark's  Estate,  149  P.  828. 

®=»I66  (Or.)  Where  a  confidential  relationship 
existed  between  testator  and  the  beneficiary  and 
the  will  is  inconsistent  with  the  claims  of  duty 
and  affection,  slight  evidence  that  the  bene- 
ficiary has  abused  the  confidence  will  suffice  to 
invalidate  the  will.— In  re  Diggins'  Estate,  149 
P.  73. 

In  proceedings  to  contest  a  will,  evidence  held 
to  show  that  the  testator  was  sot  unduly  in- 
fluenced.—Id. 

V.  PROBATE.  ESTABLISHMENT, 
AND  ANH1TI.MENT. 
<B>  Bvldenoei 

^3302  (Cal.)  Where  testator  on  execution  of 
will  expresses  wishes  by  signs  in  response  to 
questions,  proof  of  spontaneous  action  and  voli- 
tion on  nis  part  held  to  be  required. — In  re 
Clark's  Estate.  149  P.  828. 

VI.  CONSTRUCTION. 
(A)  General  Rnlea. 

^=>456  (Cal.)  The  words  of  a  will  are  to  be 
taken  in  the  ordinary  and  grammatical  sense, 
unless  a  clear  intention  to  use  them  in  another 
sense  can  be  collected.— In  ze  Toolej'i  Estate, 
149  P.  574. 


«»467  (Cal.)  In  view  of  Civ.  Code,  1 1322,  re- 
lating to  devises  and  bequests,  "desire"  of  tes- 
tatrix that  if  daughter,  given  her  whole  proper- 
ty, died  without  husband  or  children,  it  was  to 
go  to  her  sisters  and  brother,  held  a  dispositive 
and  testamentary  provisitKi,  binding  on  court 
in  distribution  of  estate.— In  re  Tooley'a  Estate, 
140  P.  574. 

^5>47l  (Okl.)  An  absolute  Interest  clearly  giv- 
en by  ouc  provision  of  a  will  will  not  be  affected 
or  qualified  by  another  provision  by  inference  or 
an  inaccurate  recital  oi  its  contents  in  another 
part  thereof.— In  re  Friss'  Will  and  Estate.  149 
P.  117tt. 

A  specific  gift  under  one  provision  of  a  will 
will  oc  impelred  or  cnt  down  by  another  pro- 
vision only  where  the  language  traiding  to  affect 
same  is  as  certain  as  the  languaM  creating  the 
gift— Id. 

(B)  Dcalsraatloa  at  Devisees,  aad  Leca* 
tees  and  Their  Respective  Shares. 

4=s»S03  (OaL)  Where  a  testator  made  bequests 
to  employ6i  of  ten  years*  standLug,  the  date  to 
be  fixed  as  of  January  1,  1911,  payment  will 
not  be  avoided  because  that  day  was  a  holiday 
and  employes  were  not  then  actually  at  work. — 
In  re  Cowell's  Estate,  149  P.  809. 

A  laborer  held  to  have  been  at  work  on  Jan- 
uary 1,  1911,  within  tlie  purview  of  a  wUl  giv- 
ing t>eqneBt  to  employ^  of  ten  yeais'  standinc 
who  were  at  work  on  that  date. — Id. 
<S=>S27  (OH.)  Under  a  will,  held,  that  the  resi- 
due of  testator's  property  should  be  sold  and 
the  proceeds  divided  between  the  devisees,  each 
to  receive  an  amcnmt  so  as  to  equalise  the  gifta, 
taking  as  a  baiN  of  appraisement  property 
specifically  nwntloDed. — In  re  Friaa'  Will  and 
Estate,  im  P.  1176. 

(D)  mtave  ot  BStates  aa*  latereat*  Cre- 
ated. 

«x»997  (Okl.)  Under  a  vrin,  held,  that  title  to 
proper^  specifically  mentioned  vested  nnoondi- 
tiouUy  in  three  deviseee  fint  named.— In  x* 
Flies'  WiU  and  Estate,  149  P.  1170. 

(H)  Bstates  in  Trust  aad  Powers. 

«3367l  (Okl.)  Under  a  will,  fceM  that  title  to 
certain  property  was  intended  to  be  held  in 
trust  by  the  administrator  for  a  certain  devisee, 
who  was  to  have  all  rents,  subject  to  payment 
of  insurance,  repairs,  and  taxes,  and  that,  if 
she  became  a  widow,  title  should  vest  in  lier 
absolutely.— In  re  Ftlss'  Will  and  Estate.  149 
P.  1176. 

«=3>e75  (Cal.)  Will  construed,  and  Ikeld  not  to 
show  env  precatory  trust  reposed  in  daughter  as 
first  devisee  for  benefit  of  sister  and  brothers  of 
testatrix,  but  to  effect  a  disposition  of  the  prop- 
erty.—In  re  Tooley'B  Estate,  149  P.  574. 

Til.  RIOHTS   AND   UABIUTIES  07 
DEVISEES   AND  LEGATEES. 

(A)  Natare  o<  Title  and  Rlvhla  la  0««- 
eral. 

«33733  (Cal.)  A  bequest  to,  or  in  trust  tn,  one, 
to  be  paid  to  him  on  his  arriving  at  a  certain 
age,  is  a  vested  legacy. — In  re  Xates*  Ehtate,  14Si 

P.  555. 

Thou^  a  bequest  in  trust,  to  be  paid  when 
the  legatee  is  '2o  years  old,  is  a  vested  legacy, 
and  the  legatee  has  a  disposable  interest  in  the 
corpus,  be  is  not  entitled  to  have  it  paid  to 
him  on  reaching  bis  majority. — Id. 

<B)  Speelfle.  Demoniitratlve,  and  0«neral 
Uevlaea  and  DequeMts. 

€!»753  (Colo.)  A  "specific  legacy"  is  a  gift  of 
a  particular  part  of  testator's  estate  which  ia 
idciitifietl  from  all  others  and  is  satisfied  by 
delivery  of  the  particular  thing.- School  DisL 
No.  1  m  City  and  County  of  Denver  v.  Inter- 
national Trust  Co.,  149  P.  C20. 
®s»7S4  (Colo.)  Provisions  as  to  buying  mort- 
gase  on  Iniatee's  bomt  and  improTiBt  It  AcM 
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not  a  specific  legacy  of  mining  stock  to  be  sold 
for  this  purpose,  and  sucb  legacy  was  charged  on 
the  general  estate.— School  Diat  No.  1  in  City 
and  County  of  Denver  t.  Interna^onal  Trust 
Co..  149  P.  620. 

Bequest  in  trust  for  benefit  of  pnbllc  schools 
held  a  specific  bequest  of  the  income  from  cer- 
tain mining  stock,  and  the  school  district  had  no 
claim  against  the  general  estate. — Id. 
€=»755  (Colo.)  A  "demonstrative  legacy"  ia  a 
gift  of  money  or  other  property  charged  on  a 
particular  fund,  relieving  the  estate  in  case 
the  fund  fails,— School  Dist  No.  1  in  City 
and  County  of  Denver  v.  International  Trust 
Co.,  149  P.  620. 

€=>756  (Colo.)  A  "general  legacy"  is  one  pay- 
able out  of  the  general  assets  of  testator's  es- 
tate.—School  Dist  No.  1  is  City  and  County  of 
Denver  v.  International  Trust  Oo,^  149  P.  620. 

WITNESSES. 

See  Costs,  <8=>184,  186;  Criminal  Law,  «=» 
628,  665,  683,  742,  757,  1170%;  Evidence; 
Perjury;  Signatures,  i&s>4,  5, 

H.  COMPETEMOT. 

(A)  C»v«elt7'  nnd  QnallAcKtloBS  In  G'«it- 

eral. 

«=S368  (OkL)  The  trial  judge  cannot  over  ob- 
jection give  material  testimony  for  a  litigant. 
-Powers  T.  Cbok,  149  P.  1121. 

(O)  TcBtlmoar  of  Partlea  or  Peraoma  In- 
terested, for  or  itKalnat  Repreacnta- 
tlvest  Sorrlvorat  or  Saoceaaora  In  Ti- 
tle ov  Intereat  of  Povaona  Doeeaaeii 
or  Inoompetent. 

«=»I40  (Colo.App.)  That  a  witness  may  be  re- 
lieved from  liability  himself  by  a  judgment 
against  another  when  he  is  not  a  party  to  the 
suit,  and  is  not  testifying  of  his  own  motion, 
does  not  constitute  "direct  interest"  within 
Rev.  St.  1908,  8  7267,  rdating  to  transactions 
with  deceased  person8.~SeIki«gg  t.  Thomas, 
149  P.  273. 

(D)  ConfldoBttal  RelatlOM  wad  PriTllearcd 
CommnnlentloiUlt 

«=»20l  (CaL)  Under  Code  Civ.  Proc.  {  282, 
Bubd.  5,  and  section  1881,  an  attorney  cannot 
be  compelled  to  state  the  names  of  clients  who 
employed  him  to  represent  other  persons  in- 
dicted tor  crime.— Ex  parte  McDonough,  149  P. 
066. 

A  ctHOimunication  to  an  attorney,  concerning 
an  intention  on  the  part  of  the  client  to  do 
some  illegal  act  in  the  future,  is  not  privileged. 
—Id. 

m.  xxAmif  AXIOM. 

(A)  Takinc  Teatlmony  In  Oeneral. 

«=»248  (Idaho)  Exclusion  of  incompetent  testi- 
mony not  responsive  to  tbe  onestion  asked  held 
not  an  abuse  of  dlaeretioD.- State  v.  Bouchard, 
149  P.  464. 

(B)  Croaa-BxaBslnatlon  and  R«-examlna- 

tloa. 

®=>267  (Mont.)  Tbe  latitude  of  cross-examina- 
tion of  witnesses  rests  largely  in  the  discretion 
of  the  court. — Conway  v.  Monidah  Trust,  140 
P.  711. 

®=>268  (Cal.App.)  A  question  on  cross-examin- 
ation of  the  wife  of  accused  calling  for  a  repe- 
tition  of  evidence  given  on  direct  examination, 
is  proper.— People  v.  Williams,  149  P.  768. 
€=s)266  (Cal.App.)  Where  an  extended  exami- 
nation disclosed  that  tbe  witness  had  no  recol- 
lection upon  the  matter  iuvt^ved,  ft  refusal  of 
the  court  to  permit  continued  cross-examina- 
tion was  not  error.— Fhen^ar  v.  PaoUnl,  140 
V.  1008. 

^9368  (Nev.)  In  a  personal  injary  aedon, 
wherein  one  element  of  plaintiff's  damages  was 


inability  to  work,  a  qneitlon  as  to  the  name  of 
a  person  frcon  whom  be  testified  he  bad  bor- 
rowed a  sum  of  money  held  proper.— Zelavin  v. 
Tonopah  Belmont  Development  Co.,  149  P.  188. 

^»268  (Wash.)  Tn  an  action  to  recover  over- 
payments fraudulently  obtained,  cross-examina- 
tion as  to  certain  discounts  made  on  the  con- 
tract was  competent  to  show  that  the  discount 
was  equal  to  the  entire  profit  on  the  contract. 
— Kyan  v.  Dowell,  149  P.  343. 
®=>277  (Cal.)  Cross-examination  of  accused 
held  not  unwarranted  under  Pen.  Code,  §  1323. 
—People  V.  Creeks,  149  P.  821. 
&s>277  (Cal.App.)  Though  accused  tendered 
tbe  license  under  whidi  be  was  married,  held 
the  prosecutor  could  cross-question  bim  as  to 
the  name  nnder  which  he  was  married.— People 
V.  Mallicoat,  148  P.  1000. 

<0  Prlvllese  of  Wltnoaa. 

®=»30e  (CaLApp.)  Where  ttie  court  compelled 
accused  to  stand  up  to  be  Identified,  then  was 
no  violation  of  Const  art  1,  1  13.— People  v. 
Ferns,  140  P.  802. 

IV.  CBEDIBILITT.  I1CPEA0H1IEHT» 
CONTRADIOTIOlf,  AND  OOB- 
BOBORATIOM. 

(A)  la  General. 

^=>3I7  (Nev.)  If  the  jury  believe  from  the  evi- 
dence that  a  witness  has  willfully  sworn  falsely 
as  to  material  mattery  they  are  at  liberty  to  dis- 
regard bis  entire  testimony,  except  as  corrobo- 
rated by  other  credible  evidence.— Zelavin  v. 
Tonopah  Belmont  Development  Co.,  149  P.  188. 
e^330  (CahApp.)  In  a  prosecution  for  murder, 
cross-examination  of  defendant's  wife  tending 
to  discredit  her  testimony  that  she  had  told  her 
husband  of  deceased's  acts  of  familiarity  with 
her,  and  that  she  left  sucb  husband  at  deceased's 
solicitation,  held  admisaible.— People  v.  Level, 
149  P.  77a. 

€=s>33 1  '/a  (Or.)  Where  a  witness  was  attempted 
to  be  impeached  by  testimony  relatinx  to  a  dif- 
ferent time,  place,  and  circumstance  from  those 
referred  to  by  the  witness,  objection  to  the 
attempted  impeachment  was  properly  sustained. 
—State  V.  MePherson,  149  P.  1021. 

(B)  Character  and  Condnct  of  Wltneaa. 

€=»337  (Or.)  The  defendant,  who  testifies  In 
her  own  behalf,  can  be  impeached  under  tbe 
statute  by  testimony  in  reijpect  to  her  moral 
character  the  same  as  any  other  witness. — 
State  V.  O'Donnell,  149  P.  536. 
€=»350  (Wash.)  In  a  guardian's  action  to  re- 
cover amount  realized  by  defendant  on  check 
drawn  in  her  favor  by  his  insane  ward.  It  was 
not  error  to  ask  defendant  if  she  had  not  been 
convicted  of  crime  of  running  house  of  prosti- 
tution.—Gardner  V.  Spalt,  149  P.  647. 
€==>355  (Idaho)  Exclusion  of  question  whether 
the  witness  would  believe  another  witness  un- 
der oath  held  not  error,  where  it  was  not 
shown  that  the  witness  had  knowledge  making 
bim  competent  to  answer  the  question. — State 
V.  Bouchard,  149  P.  464. 

(C)  Intercat  aad  Blaa  of  Wltneas. 

^=3370  (CaLApp.)  In  a  proaecutlon  for  the  lar- 
ceny of  a  cow  leased  with  others  to  the  one 
from  whoso  possession  it  was  taken,  evidence 
of  the  lessee's  illicit  relations  with  defendant 
was  not  admissible  to  impeach  tbe  lessee's  cred- 
Ibility.— People  v.  Coin,  149  P.  T95. 
«=>372  (CaLApp.)  Questions  on  cross-examina- 
tion to  a  witness  in  a  criminal  case,  eliciting 
testimony  that  she  had  been  intimate  with  de- 
fendant, are  proper  as  tending  to  show  her  in- 
terest in  defendant,  affecting  erediUllty.— Peo- 
ple V.  Souleotes,  1^  P.  802. 
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<D)  IncuMlstent  Ststcmenta  by  WltneM. 

^»380  (Cal.App.)  Where  the  state  was  taken 
by  Burpnse,  it  may  cross-examine  its  own  wit- 
DeBS  to  show  that  the  witness  had  on  a  previous 
occasion  made  Btatemeots  differing  from  his  tea- 
tImonr.-Feople  t.  MalUcoat,  149  P.  1000. 

(S)  CoHtrsdlotlom    ud    Corrobormtlon  of 

«=>406  (CalApp.)  Where  a  letttcr  to  defend- 
ant's agent  was  lost,  held,  that  defendant,  tea- 
tifying  as  to  the  eood  faith  of  the  transaction, 
could  not  be  impeached  by  proof  of  the  agent's 
declarations  to  a  third  peraon  as  to  its  contents ; 
the  agent  not  recollecting  the  contents.— Phene- 
gar  T.  PaoUni,  149  P.  100& 

WORDS  AND  PHRASES. 

"Abandonment"— In  le  Potter  (Wash.)  149  P. 
23. 

"Accord  and  satisfaction." — PedersMi  t.  City  of 

Tacoma  (Wash.)  149  P.  648. 
"Acquisition." — Uartiean  t.  City  of  Los  Angeles 

(Cal.)  149  P.  590. 
"Actionable  negligence."— St  Louis  &  S.  F.  R. 

Co.  T.  Snowden  (Okl.)  149  P.  1083. 
"Actual  purchase."— Kebeil  T.  Manning  (Arls.) 

149  P.  59. 

"Advancement"— Packard  v.  Paclcard  (Kan.) 
149  P.  404. 

"Agent"— Black  well  v.  Kercbeval  (Idaho)  149 
P.  1060. 

"All  contracts."— Dibble  v.  Reliance  Life  Ina. 

Co.  of  I'itUburg,  Pa.  (Cal)  149  P.  171. 
"Alteration."— SndUi  T.  Barnes    (Afont)  149 

I*  QiiS 

"Ancestral  eBtat».'*— Sims  t.  Brown  (Okl.)  149 

P.  S76. 

"Any  person  who  rents  fnmiahed  and  unfur- 
nished rooms." — Scanlan  t.  La  Coste  (Colo.) 

149  P.  sas. 

"Appurtenance."— State  t.  Certain  Appurte* 
nances  Used  in  Sale  of  Intoxicating  Liquors 
(Okl.)  X49  P.  130. 

"Article  suitable  for  gambling  purposes." — Mill- 
er V.  State  (Okl.)  140  P.  364. 

"AttacluneDt."— Duluth  Brewing  &  Malting  Co. 
V.  Allen  (Mont.)  149  P.  494. 

"Badges  of  fraud." — Wimberly  v.  Winstock 
(Okl.)  149  P.  238. 

"Beer."— Moffitt  v.  People  (Colo.)  149  P.  104. 

"Burglary."— People  v.  Ferns  (Cal.  App.)  149 
P.  802. 

"By-law."— Cummings  v.  State  (Old.)  149  P. 
864. 

"Certiorari." — Great   Western   Power   Co.  t. 

Pillsbury  (Cal.)  149  P.  33. 
"Chattel     mortgage."— Jennings     v.  Swartz 

(Wash.)  149  P.  947. 
"Children."— Spencer  v.  Barker  (Kan.)  149  P. 

736;   Falter  v.  Walker  (Okl.)  149  P.  1111; 

Lowrcy  v.  Le  Flore,  Id.  1112. 
"Children  of  any  decensed  brother  or  sister." 

—Falter  v.  Walker  (Okl.)  149  P.  1111. 
"Color  of  title." — School  Dist  No.  5  of  Baker 

County  V.  Neder  (Or.)  149  1*.  535. 
"Commission."— Gray  v.  Stern  (Wash.)  149  P. 

26. 

"Communication."— Ex  parte  McDonough  (Cal.) 
149  P.  5t>6. 

"Conditional  sale."- State  v.  Justice  of  Peace 
Court  of  Billings  Tp.,  Yellowstone  County 
(Mont)  149  P.  709. 

"Constructing."— Hartigan  v.  City  of  Los  Ange- 
les (Cal.)  149  P.  590. 

"Constructive  fraud."— Stewart  t.  Baldwin 
(Wash.)  149  P.  662. 

"Consumed."— United  States  Rubber  Co.  of  Cal- 
ifornia   V.    Washington  Engineering 
(Wash.)  149  P.  706. 

"(Don tempt."— State  v.  District  Court  of  Tenth 
Judicial  Dist.  in  and  for  Fergus  County 
(Mont.)  149  P.  973. 

"Contiguous  territory." — Saudci-s  t.  City  of 
Cffiur  d'Aleae  (Idahq)  140  F.  290i. 


"Contingent."— Atcbistm,  T.  &  S.  V.  By.  G«  ▼. 

ntv  of  Topeka  (Kan.)  149  P.  607. 
"Continitent  fee."— Gray  v.  Stem  (Wash.)  149 

V.  26. 

"Contract  of  conditional  sale." — Jenniium  ▼. 

Swartz  (Wash.)  149  P.  947. 
"Conversion." — Aladden  t.  Condon  Nat  Bank 

(Or.)  149  P.  80. 
"Conveyance." — Springer  v.  City  Bank  &  Trust 

Co.  (Colo.)  149  P.  2.53. 
"Course  of  employment."- Childera  v.  Southern 

Pac.  Co.  (N.  M.)  149  P.  307. 
"Court,"— Mohave  County  v.  Stephens  (Ariz.) 

149  P.  670. 

"Creditor."— Jennings  v.  Swarta  (Wash.)  149 
P.  947. 

"Current  expenses,"- Atcliison,  T.  &  S.  P.  Ity. 

Co.  V.  City  of  Topeka  jKan.)  149  P.  697. 
"Customary."— Martin  t.  Iletdier  (Or.)  149  P. 

895. 

"Deeiaion."— Takekawa  v.  Hole  (Cal.)  149  P. 
593. 

"Delinqoent  person."— People  v.  Oxnam  (Cal.) 
149  P.  165. 

"Delusion."— In  re  Diggins'  Estate-  (Or.)  149 
P.  73. 

"Demonstrative  legacy." — School  Dist  No.  1 
in  City  and  Count?  of  Denver  Interna- 
tional Trust  Co.  (Colo.)  149  P.  629. 

"Deposit  for  exchange."— Mnrphy  t.  Nett 
(Mont.)  148  P.  713. 

"Desire."— In  re  Toolej's  Estate  (Cal.)  1^  P. 
574. 

"Developed  water."— Mountain   Lake  Mintitf 

Co.  T.  Midway  Irr.  Co.  (Utah)  149  P.  029. 
"Direct  interest." — Selkregg  v.  Thomas  (Colo. 

App.)  149  P.  273. 
"DistinguishiuK  mark." — State    v.  Eddinga 

(Wash.)  149  P.  945. 
"Due  process."— Colvill  v.  Fox  (Mont.)  149  P. 

496. 

"Due  process  of  law."— Stewart  t.  Fitzslmmons 

(Wash.)  140  P.  659. 
"Entitled.*^— Spencer  t.  Barker  (Kan.)  149  P. 

736. 

"Equipment."— United  SUtea  Rubber  Ce.  of 
California  v.  ^^^ashi□gtott  Engineering  Co. 
(Wash.)  149  P.  708. 

"Escrow. "—Pheuegar  Faolini  (CaL  App.)  149 
P.  IOCS. 

"Excise."- Wheeler  v.  Weightman  (Kan.)  149  P. 
977. 

"Fees."— Col!  man  v.  Wanamaker  (Idaho)  149  P. 
292. 

"Fee  simple."- B.  M.  Cobban  Realty  Co.  t. 

Donlan  (Mont.)  149  P.  484. 
"Final  jiulsnipnt." — Mohave  Countv  v.  Rtophpus 

(Arbi.)  149  P.  670;  ."Street  v.  Hazzard  (Pal. 

App.)  149  P.  770;   State  t.  Union  Savings 

Bank  of  Spokane  (Wash.)  149  P.  327. 
"Final   order." — Mubave  County  T.  Stephens 

(Ariz.)  140  P.  070. 
"From  the  day  of  sale."- Piatt  v.  Flahmy 

(Kan.)  149  P.  734. 
"General  lejracy."- School  Dist.  No.  1  in  City 

and  County  of  Denver  v.  International  Trust 

Co.  (Colo.)  149  P.  620. 
"General  revenue  fund. "—Atchison,  T.  &  S.  F. 

Ry.  Co.  y.  City  of  Topeka  (Kan.)  149  P. 

697. 

"Good  consideration," — Murphy  t.  Nett  (Mont) 
149  P.  713. 

"Habeas  corpus."— State  T.  District  Court  of 
Tenth  Judicial  Dist.  in  and  for  Fergus  Coun- 
ty (Mont)  149  P.  073. 

"Head  of  the  family."— Mennell  v.  Wells  (Mont) 
149  P  954 

"Holdup."— Hillen  v.  People  (Colo.)  149  P.  2rj0. 
"Hostile."— MascaU  v.  Murray  (Or.)  149  P.  517. 
"Implied  contract."— Murphy  t.  Nett  (Mont) 

149  P.  713. 
"Innuendo."— Des  Granges  t.  Grail  (CaL  App.) 

149  P.  777. 

"Insane  person."— In  re  Sneddon  (Or.)  149  P. 
527. 

"Interest  in  land." — McClaia  T.  Miller  (KanJ 
148  P.  888. 
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"Interlocotory  decree."— Newell   t.  Superior 

Court  of  California  in  and  for  Lob  Angelea 

County  (Oal.  App.)  149  P.  998. 
"In    the    absence.  —In    re    Infellae's  Bstate 

(MontJ  140  P.  365. 
^'Intozicatins  liquor ."—Moffitt  v.  People  (GoIoJ 

140  P.  104. 

"Judgment."— State  t.  Dodd  (Mont.)  149  P. 
481. 

"Judicial  actioD/'-GolTiU  v.  Fox  (Mont)  140 
P.  496. 

"Law  of  the  road.**— Wedi  t.  Reno  Traction  Co. 

(Nev.)  140  P.  6& 
"Lease.  "—Koberts  t.  Lehl  (Colo.  App.)  149  P. 

851. 

"Licensee."- St  Louis  &  S.  F.  R.  Co.  v.  Cole 

(Okl.)  140  P.  872. 
"MajEistrate."— People       Creeks  (Cal.)  149  P. 

821. 

"Material."— United  States  Rubber  Co.  of  Cal- 
ifornia Washington  Engineering  Co. 
(Wash.)  140  P.  706. 

*Ttfoneyed  capital."— First  Nat  Rank  of  Raton 
V.  McBride  (N.  M.)  149  P. 

"MortfTUge."- Yori  v.  Phenix  (Nev.j  140  P.  180. 

"Necoasary."— Marx  v.  Hefner  (Okl.)  149  P. 
207. 

"Negotiable  instrument." — People's  Nat.  Bank 
V.  Taylor  (Ariz.)  149  P.  703;  First  Stiit.e 
Bank  of  Addington  t.  Lattimer  (Okl.)  149  P. 

loyo. 

"Non   assumpsit"— Standard   Fashion  Co.  t. 

Morgan  (OkL)  149  P.  1160. 
"Not  paid."— State  v.  District  Court  of  First 

Judicial  Dlat.  in  and  for  Tvewis  and  Clark 

County  (Mont.)  149  P.  058. 
"Novation.' —Martin  t.  Lecper  Broa.  Lamber 

Go.  (Okl.)  149  P.  1140. 
"Officer.^'— Creighton      Campbell  (Colo.  App.) 

149  P.  448. 

"Order."— Mohave  County  v.  Stephens  (Ariz.) 
1-19  P.  670. 

"Other  expenses  are  paid."— Leonard  v.  St 

Clair  (Idaho)  140  P.  1058. 
"Passive  trust.*^- O'Brien  v.  Bank  of  Douglas 

(Ariz.)  149  P.  747. 
"Payable  to  bearer." — People's  Nat  Bank  t. 

Taylor  (Ariz.)  149  P.  7ti3. 
"Peaceable."- Maacall  v.  Murray  (Or.)  149  P. 

517. 

"Penal  law."— Livlck  v.   Piqua   State  Bank 

(Kan.)  140  P.  676. 
"Person."— Cadle  v.  Town  of  Baker  (Mont.)  140 

P.  060. 

"Personal  judgment,"— Wheeler  v.  Weirbtman 

(Kan.)  140  P.  077. 
"Persorfal  property."— McClain  v.  MiUer  (Kan.) 

149  P.  309. 
"Practice  of  osteopathy."— State  v.  Dodd  (Mont) 

149  P.  481. 

"Prima  facie  case."- Sellers  v.  State  (OkL  Or. 
^App.)  149  P.  1071. 

"Prima  fade  evidence."— Sellers  v.  State  (Okl. 
Cr.  App.)  149  P.  ion. 

•Trofession.''-Edgin  v.  Bell-Wayland  Co.  (Oki) 
149  P.  1145. 

Trohibition."— State  t.  District  Court  of  £Uxtb 
Judicial  Dist  in  and  for  Humboldt  County 
(Nev.)  149  P.  178;  .State  v.  District  Court 
of  Marshall  County  (Okl.)  149  P.  2i0-  State 
T.  Superior  Court  of  SirankUo  County  (Wash.) 
149  P.  321. 

"Property."- Pacific  Cold  Storage  Co.  t.  Pierce 
County  (Wash.)  140  P.  34. 

"Provision."— United  States  Rubber  Co.  of  Cal- 
ifornia V.  Washington  Engineering  Co. 
(Wash.)  149  P.  706. 

'Trovisions  and  supplies."— National  Lumber  & 
Box  Co.  V.  Title  Guaranty  &  Surety  Co. 
(Wash.)  140  P.  16. 

"Proximate  cause."— Antler  v.  Cox  (Idaho)  140 
P.  731. 

"Public  corporation."— Rathfon  v.  Payette- 
Oregon  Slope  Irr.  Dist.  (Or.)  140  P.  1044. 

"Public  domain."— Hill  v.  Newell  (Wash.)  149 
P.  951. 


"Public  office."— Cadle  t.  Town  of  Baker  (Mont> 

149  P.  960. 
"Public  poli>-'j'."— Oliver  v.  Wilder  (Colo.  App.) 
149  P.  275. 

"Quarterly."— Leonard  t.  St  Clair  (Idaho)  149 
P.  1058. 

"Quasi  public  corporation.*'— Rathfon  v.  Payette- 
Oregon  Slope  Irr.  Dist  (Or.)  140  P.  1044. 

"Ratificatioii."— Blackwell  v.  Eercheval  (Idaho) 
140  P.  1060. 

"Bealty."— R.  M.  Cobban  Realty  Co.  v.  Don- 
Ian  (Mont)  149  P.  484. 

"Rensonable."— Martin  v.  Fletcher  (Or.)  149  P. 
805. 

"Reasonable  doubt." — Roberts  v.  State  (Ariz.) 
140  P.  380. 

"Regular  on  its  toce."— PankewJca  t.  Jess  (Oal. 

App.)  149  P.  997. 
"Reputed  owner."- Lowell  Hardware  Co.  t. 

May  (Colo.)  140  P.  831. 
"Right  of  eminent  domain." — State  t.  Superior 

Court  for  Pierce  County  (Wash.)  149  P. 

652. 

"Riparian  right"— Hill  t.  Newell  (Wash.)  149 

P.  951. 

"Security."-nJarrard  McCarthy  (Kan.)  140 
P.  096. 

"Seisin."- Stearns  v.  Jewel  (Colo.  App.)  140  P. 
846. 

"SignHture," — Msrks  v.  Munson  (Colo.)  140  P. 

440 ;  Hill  v.  Moore  (Okl.)  149  P.  211. 
"Special  verdict"— Johnson  v.  Butte  Alex  Scott 

Copper  Co.  (Mont.)  149  P.  717. 
"Specific  legacy."— School  Dist  No.  1  in  City 

and  County  of  Denver  v.  International  Trust 

Co.  (Colo.)  149  P.  620. 
"  Spot  intion."— Smith  v.  Bamea  (MontO  149  P. 

yci. 

"Stockholder."— Gummings  v.  State  (OU.)  149 

i\  Siii. 

"Subject  to."— Cox  V.  Butts  (Okl.)  140  P.  1090. 
"Siibscription."-HiU  v.  Moore  (Okl.)  149  P. 

211. 

"Supervisory  control."— State  v.  District  Court 
of  Tenth  Judicial  Dist  in  and  for  Fergus 
County  (Mont)  149  P.  973. 

"Supply."— United  States  Rubber  Co.  of  Cali- 
fornia V.  Washington  Engineering  Co. 
(Wash.)  149  P.  706. 

"Taking." — Milwaukee  Terminal  Ry.  Co.  v. 
Citv  of  Seattle  (Wash.)  149  P.  644. 

"Tax. '—Wheeler  t.  Weightmaa  (Kan.)  140  P. 
977. 

"Testamentary  capacity."— In  re  Diggina*  Es- 
tate (Or.)  149  P.  73. 

"To  sell."— Springer  v.  City  Bank  St  Trust  Co. 
(Colo.)  149  P.  2r>3. 

"Trade."- Edgin  v.  Bell-Wayland  Co.  (Okl.)  140 
P.  1145. 

"Transcript  of  the  record." — Callahan  v.  Cal- 
lahan (Okl.)  149  P.  135. 

"Trespasser."— St  Jmuu  &  S.  F.  R.  Co.  v.  Cole 
(Okl.)  149  P.  872. 

"Understand  the  nature  of  the  act"— Miller  v. 
Folsom  (Okl.)  149  P.  1185. 

"Undue  influence."— In  re  Diggius'  Estate  (Or.) 
149  P.  73. 

"Uniform   and   equal   taxation." — Wheeler  v. 

Wpijthtmnn  (Kan.)  149  P.  077. 
"U8ual."-MarUn  v.  Fletcher  (Or.)  140  P.  805. 
"Value."— Prince  v.  Hill  «*al.)  140  P.  678. 
"Vendor  or  merchant."— Edgin  v.  Bell-Wayland 

Co.  (Okl.)  149  I'.  1145. 
"Warrant."— Pankewicz  v.  Jess  (CaL  App.)  140 

P.  997. 

"Water  course."— Miller  v.  Marriott  (Okl.)  140 
P.  1164. 

"Willful  misconduct."- Great  Western  Power 
Co.  T.  Piilsbury  (CaL)  148  P.  35. 


WORK  AND  UBOR. 

Cs»4  (Cal.App.)  An  implied  promise  to  pay  for 
services   rendered  and  accepted  may   be  re- 
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butted  by  proof  that  the  services  were  intended 
to  be  srataitona,  or  by  circumstances.— Spadoni 
T.  Giacomazzi,  149  P.  51. 

4=s>S  (CaLApp.)  One  undertaking  to  render 
services  out  of  friendship,  without  expectation 
of  profit,  held  not  entitled  to  recover  com- 
pensation.—Spodoni  V.  Giacomazzi,  149  P.  51. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Death,  ^=>57;  Master  and  Servant,  <S=> 
250%. 


WRITS. 

See  Attachment:  Certiorari;  Execution;  Gar- 
□ishment ;  Habeas  Corpus ;  InjunctioD ; 
Mandamus;  Process;  Prohibition;  Quo  War- 
ranto ;  Replevin. 

Of  error,  see  Appeal  and  EmHr, 

WRONGFUL  DEATH. 

See  Death. 

YEAR. 

See  Landlord  and  Tenant.  ^»70. 
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